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WILLIAMS  V.  DESKINS. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  Easements  ie=8(2,  3)— Pbescbiption— Pkb- 
HissivE  Use. 

The  use  of  a  passway  across  another's  land, 
if  permiasiTe  only,  gives  the  user  no  enforceable 
rignt,  regardless  of  the  duration  of  the  use. 

2.  Easements  «=»7(4)— Prbscbiption— Doka- 
TioN  OF  Use. 

The  use  of  a  passway  across  another's  land, 
if  adverse  to  the  owner  of  such  land,  must  have 
so  continued  for  15  years  or  more  to  entitle  the 
user  to  a  mandatory  injunction  against  the  ob- 
nruftion  thereof. 

3.  EASEiaNTS  4=38(2,  3)— PBEaCBIPTION— Peb- 

MIS8IVE  Use. 
Where  husband  and  wife  owned  adjoining 
tracts  of  land  and  lived  on  the  wife's  tract  and 
cultivated  both  tracts  as  one  farm,  the  use  by 
them  and  their  tenants  of  a  passway  across  the 
wife's  land  as  a  means  of  access  to  a  part  of 
the  husband's  land  was  not  adverse  until  the 
wife  sold  her  land  to  a  third, i)er8on. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Robert  Williams  against  Thomas 
Desklns.  A  mandatory  Injunction  was  grant- 
ed, and  defendant  moves  for  its  dissolution. 
Injonctlon  dissolved. 

J.  P.  Hobson  ft  Son,  of  Frankfort,  and  Cllne 
ft  Steele,  of  Plkevllle,  for  appellant.  Stratton 
ft  Stepbenson,  of  Plkevllle,  for  appellee. 

MILLER,  J.  Jobn's  creek,  In  Pike  county, 
is  tbe  boundary  line  between  the  farm  of 
tbe  plalntUF,  Robert  Williams,  on  tbe  west 
side,  and  tbe  farm  of  tbe  defendant,  Thomas 
Desklns.  on  tbe  east  Tbe  public  road  runs 
tbroMgb  the  Desklns  farm,  parallel  wltb 
John's  cre^,  and  about  100  feet  therefrom. 
Prior  to  1907  tbe  Desklns  tract  belonged  to 
Mrs.  llary  Lawson,  and  tbe  Williams  tract  be- 
longed to  ber  husband,  R.  B.  Lawson.  There 
was  no  residence  upon  tbe  R.  B.  Lawson 
tract,  and  Lawson  and  bia  wife  lived  on  the 
Desklns  tract,  and  cultivated  both  tracts  as 
one  farm. 

A  bluff  extends  across  the  R.  B.  Lawson 
tract  to  tbe  creek,  dividing  that  farm  into 
two  tracts  wblcb,  it  is  claimed,  are  inacces- 
sible from  each  other,  except  by  using  the  bed 
of  the  creek  as  a  roadway.  To  avoid  this 
difficulty,  John  Williamson,  a  tenant  of  R.  B. 
Lawson,  constructed  a  road,  about  25  years 
ago,  from  tbe  R.  B.  Lawson  tract  on  the  west 
side  of  tbe  creek  leading  across  John's  creek 
to  the  pnblic  road  upon  Mrs.  Lawson's  home 


tract.  He  could  then  nse  tbe  public  road  as 
a  way  of  going  to  that  portion  of  the  R.  B. 
Lawson  tract  lying  on  the  other  side  of  the 
blufr.  This  road  or  passway  has  been  used 
by  the  several  occupants  of  tbe  R.  B.  Lawson 
tract  ever  since.  On  November  18,  1907, 
Mrs.  Mary  Lawson  sold  tbe  Desklns  tract 
to  Barry  A.  Scott;  in  May,  1908,  Scott  sold 
it  to  Tom  Williamson,  and  In  November,  1917 
Tom  Williamson  sold  it  to  the  defendant 
Desklns.  R.  B.  Lawson  sold  bis  tract  on  tbe 
west  side  of  tbe  creek  to  the  plaintiff  Wil- 
liams in  1^10,  and  he  has  owned  and  oc- 
cupied it  since  that  time.  Shortly  after 
Desklns  bought  the  Mary  Lawson  tract  in 
1917,  be  erected  a  barrier  across  the  road, 
QI)on  his  own  land,  at  a  point  between  tbe 
creek  and  tbe  public  road,  and,  claiming  a 
prescriptive  right  to  use  the  road,  Williams 
brought  this  action  on  November  17,  1917, 
to  compel  Desklns  to  remore  the  barrier. 
The  circuit  court,  by  a  mandatory  Injunction, 
required  Desklns  to  remove  the  barrier,  and 
he  now  moves  that  tbe  injunction  be  dis- 
solved. 

[1-3]  Williams'  right  to  tbe  relief  asked 
depends  upon  the  nature  and  extent  of  the 
use  of  tbe  road  by  blm  and  bis  grantor,  R.  B. 
Lawson.  If  that  use  has  been  permissive 
only,  be  has  no  enforceable  right,  regardless 
of  the  duration  of  tbe  use.  If,  however,  the 
use  has  been  adverse  to  tbe  owners  of  the 
Desklns  tract,  it  must  have  so '  continued  for 
a  period  of  15  years,  or  more,  to  afford  Wil- 
liams the  relief  be  asks.  Rogers  v.  Flick, 
144  Ky.  844,  139  S.  W.  1098.  The  question, 
therefore,  is,  when  did  the  use  of  the  road 
by  Williams  and  his  grantors  become  adverse 
to  tbe  owners  of  tbe  Mary  Lawson  tract  now 
owned  by  Desklns?  It  Is  evident  that  the  use 
by  the  Lawsons,  or  their  tenants,  could  not 
have  been  an  adverse  use,  and  it  does  not 
appear  that  tbe  road  was  used  by  tbe  general 
public.  On  the  contrary,  it  was  used  by  tbe 
Lawsons  and  their  tenants  and  as  a  farm 
road  BO  long  as  tbe  Lawsons  owned  tbe  land. 

In  Jefferson  v.  Callahan,  i53  Ky.  40,  154 
S.  W.  899,  a  case  similar  in  its  controlling 
facts  to  tbe  case  at  bar,  we  said: 

"We  have  held  in  a  number  of  cases  that 
wbere  the  public  has  used  for  15  years  or  more 
a  road  without  let  or  hindrance,  and  apparently 
as  a  right,  the  burden  of  proof  is  upon  the  prop- 
erty owner  to  show  that  the  use  was  permissive ; 
but  we  have  also  steadily  held  that,  where  the 
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•use  was'  ^permissiTe,  no  prescriptive  right  to 
it  is  acquired,  altliougb  it  may  have  been  used 
15  years  or  more  by  the  public.  Conyers  v. 
Scott,  94  Ky.  123  [21  S.  W.  530,  14  Ky.  Law 
Rep.  784];  Downing  v.  Benedict,  147  Ky.  8 
[143  S.  W.  756] ;  Cahfll  v.  Mangold,  151  Ky. 
156  Q61  S.  ^W.  373];  Driskill  v.  Morehead, 
147  Ky.  107  ll43  S.  W.  758] :  Fightmaster  v. 
Taylor,  147  Ky.  469  [144  S.  W.  381].  •  •  • 
The  great  weight  of  the  evidence  is  to  the  effect 
that  this  road  leading  from  the  Callahan  road 
to  the  Mocking  Bird  Valley  road  was  opened 
by  the  Callahans  for  farm  purposes,  and  that 
its  use  by  the  public  was  purely  permissive.  At 
the  time  the  road  was  opened,  the  Mocking  Bird 
Valley  road  was  also  a  mere  farm  road  of  the 
Callahans.  The  coal  crossed  a  creek,  and  the 
bridge  occasionally  washed  out.  At  one  time  it 
remained  out  nearly  two  years.  The  bridge 
was  replaced  by  the  Callahans  for  the  con- 
venience of  the  farm.  The  road  was  used  pri- 
marily only  by  the  Callahans  and  their  tenants 
for  many  years,  and  we  do  not  think  that  there 
was  any  adverse  use  of  the  road  by  any  one 
certainly  previous  to  the  Gilmour  purchase. 
Less  than  15  years  has  elapsed  since  that,  and 
under  all  the  facts  we  cannot  disturb  the  chan- 
cellor's finding." 

Since  the  road  was  used  by  the  Law^ons  and 
their  tenants  until  November  18,  1907,  as  a 
farm  road,  no  adverse  right  could  have  ac- 
crued so  long  as  they  owned  the  Deskins 
tract  Any  right  by  prescription  could  only 
have  arisen  since  their  sale  to  Scott  on 
November  18,  1907,  which  is  less  than  15 
years  before  the  institution  of  this  action.  If 
we  should  assume,  therefore,  that  the  char- 
acter of  use  of  the  passway  by  Williams  was 
not  merely  permissive  but  was  of  such  a 
hostile  and  adverse  nature  as  would  eventual- 
ly ripen  Into  a  prescriptive  right,  it  has  not 
existed  for  15  years. 

It  follows,  therefore,  that  the  plaintifTs 
claim  to  a  right  of  way  across  the  defendant's 
land  must  fail,  and  the  injunction  of  the 
circuit  court  requiring  the  defendant  to  re- 
move the  barrier  will  have  to  be  dissolved. 
It  Is  so  ordered. 

Chief  Justice  SETTLE  and  Judges  HURT 
and  Sampson  considered  the  ease  with  me 
and  concur  in  this  ruling. 


HEMPHILL  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  29,  1918.) 

1.  Cbiminal  Law   ®=1050— Review— Neces- 
siTT  OF  Exceptions. 

The  overruling  of  a  demurrer  to  an  indict- 
ment charging  two  persons  with  the  single  act 
of  shooting  and  wounding  another  was  not  re- 
viewable in  the  absence  of  an  exception. 

2.  Criminal  Law  €=»1167(5)— Haemlebs  Ek- 
bob— rulinos  as  to  indictment. 

Any  error  in  the  overruling  of  a  demurrer 
to  an  indictment  charging  two  persons  with  the 
single  act  of  shooting  and  wounding  another  was 
cured  by  dismissing  the  indictment  as  to  one 
of  such  persons. 

Appeal  from  Circuit  Court,  Bell  County. 
Minnie  Hemphill  was  convicted  of  an  of- 
fense, and  she  appeals.    Affirmed. 

L.  F.  De  Busk,  of  Mlddlesboro,  and  J.  G. 
Rollins,  of  Plnevllle,  for  appellant     Cbas. 


[  H.  Morris,  Atty.  Gen.,  and  Henry  P.  Turner, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  The  appeUant  and  John 
Powers  were  charged  In  one  indictment  with 
unlawfully,  willfully,  and  maliciously  shoot- 
ing at  and  wounding  Edna  "Cooper  with  in- 
tent to  kill  her.  After  a  demurrer  to  the  in- 
dictment had  been  overruled,  the  case  went 
to  trial,  and  the  Jury  found  the  appellant 
guilty  and  fixed  her  punishment  at  confine- 
ment in  the  state  penitentiary  for  one  year. 
From  the  Judgment  on  this  verdict  she  prose- 
cutes this  appeal 

[1,  2]  It  is  said  that  the  trial  court  commit- 
ted error  In  not  sustaining  the  demurrer  to 
the  indictment  upon  the  ground  that  it  cnarg- 
ed  two  persons  with  the  single  act  of  shoot- 
ing and  wounding  Edna  Cooper.  It  would 
be  a  sufficient  answer  to  this  to  say  that  no 
exception  was  saved  to  the  ruling  of  the 
court.  But,  passing  this,  before  the  trial  the 
Indictment  was  dismissed  as  to  John  Powers, 
and  this  dismissal  certainly  cured  the  error, 
if  any,  in  the  indictment 

The  Instructions  are  criticized,  but  we  find 
no  fault  in  them,  nor  was  any  error  commit- 
ted in  admitting  in  rebuttal  the  evidence  of 
John  Powers. 

The  argument  that  the  appellant  was  Justi- 
fied in  shooting,  and  therefore  should  have 
been  acquitted,  or,  at  any  rate,  punished  by 
no  more  than  a  Jail  sentence  under  section 
1242  of  the  Kentucky  Statutes,  Is  asking  us 
to  rule  that  the  evidence  was  not  sufficient  to 
authorize  the  finding  of  the  Jury.  This  we 
cannot  do,  as  there  was  sufficient  evidence  to 
sustain  the  conviction. 

The  Judgment  is  affirmed. 


HUNT  V.  McOOBD. 

(Court  of  Appeals  of  Kentucky.    Jan.  29,  1918.) 

1.  Mortgages  •  €=>590  —  Fobeci.osube  — Ef- 
fect ON  Jdniob  Liens— Personal  Liabil- 
mr. 
Defendant  and  B.  owned  a  tract  of  land  in- 
cluding a  mill  site  which  they  leased  to  plain- 
tiff, agreeing  at  the  expiration  of  the  lease  to 
pay  plaintiff  one-half  of  the  cost  of  an  engine 
boiler  and  boiler  house.  Defendant  mortgaged 
his  undivided  interest  in  the  land  to  plaintiff, 
and  B.  sold  his  interest  to  one  who  sold  to 
plaintiff.  Plqintiff  sued  to  enforce  the  lien  of 
the  mortgage  and  the  lien  of  taxes  paid  by  him, 
and  the  land  was  sold  by  a  master  commission- 
er and  purchased  by  plaintiff.  Plaintiff's  plead- 
ings alleged  that  all  liens  for  which  the  land 
was  liable  were  set  forth,  and  this  was  not 
denied  by  defendant  The  judgment  purported 
to  sell  the  entire  tract  wholly  unincumbcreii. 
and  while  the  advertisement  of  sale  and  com- 
missioner's report  stated  that  the  sale  was  sub- 
ject to  plaintiff's  right  to  remove  all  machinery 
owned  by  him,  the  judgment  contained  nothing 
to  this  effect,  and  it  did  not  appear  that  the 
machinery  referred  to  included  the  items  for 
which  the  lessors  agreed  to  pay,  that  this  state- 
ment in  the  advertisement  affected  the  bidding, 
or  that  the  land  did  not  bring  its  full  value  for 
an  unincumbered  title,  and  there  were  no  ex- 
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ceptions  to  tbe  report  of  sale.  Held,  that,  con- 
ceding the  agreement  to  pay  for  the  boiler  and 
boUer  boiiao  was  a  lien  on  the  land,  defendant's 
personal  obligation  to  pay  his  share  was  not  dis- 
charged by  the  sale. 

2.  I/ANDLORD  AND  TENANT  «=»157(7)  —  IS£- 
PBOVBlfENTS  BY  TENANT  —  GOVKNANTS  TO 
Pat  fob  lUPROVEItENTS. 

Under  a  lease  for  three  years  with  the  priv- 
ilege of  two  years  longer,  which  provided  that 
the  lessors  at  the  expiration  of  the  lease  would 
pay  for  certain  improvements,  where  the  les- 
see exercised  his  privilege  of  holding  for  five 
years,  the  obligation  to  pay  for  such  improve- 
ments did  not  accrue  until  the  expiration  of 
the  five  years,  since  in  the  absence  of  anything 
indicating  an  intention  to  take  tbe  case  out  of 
tbe  ordinary  rule,  the  additional  tinle  for  which 
a  lessee  is  privileged  to  extend  the  term  is  not 
a  nev  demise,  but  a  continuation  of  the  old 
one,  especially  where  there  was  no  provision 
for  any  increase  in  tbe  rent  during  the  ex- 
tended period. 

Appeal  from  Circuit  C!ourt,  Mende  County. 

Action  by  Charles  McCord  against  6.  R. 
Hunt.  From  an  adverse  judgment,  defend- 
ant appeals.  Reversed  in  part,  and  affirmed 
In  part,  wltli  directions. 

David  R.  Castleman  and  Pryor  &  Castle- 
man,  all  of  Louisville,  for  appellant.  J.  M. 
Ridiardson,  of  Brandenburg,  for  appellee. 

THOMAS,  J.  On  May  1,  1912,  appellant, 
Hunt  (defendant  below),  and  one  Bridgeford 
were  the  joint  owners  in  fee  of  several  tracts 
of  land  in  Meade  county,  Ky.  One  of  the 
tracts  containing  500  acres  was  known  as  the 
"Grahamton  mills  tract,"  which  Included  a 
mill  site  at  which  a  cotton  mill  factory  was 
located.  On  the  day  and  date  above  Bridge- 
ford  and  the  defendant  leased  the  Grahamton 
mill  tract.  Including  the  mill  thereon  in  Its 
then  condition,  to  appellee  (plaintiff  below) 
"for  three  (3)  years,  with  the  privilege  of  two 
(2)  years  longer,"  the  rental  being  |100  per 
month,  one-half  of  which  to  be  paid  to  each 
of  the  lessors.  In  the  lease  there  was  this 
agreement  on  the  part  of  the  lessors: 

"Second.  At  the  expiration  of  this  lease  O.  R. 
Hunt  and  J.  R.  Bridgeford  agree  to  pay  to 
HcGord  Company  one-half  of  the  cost  of  engine 
boiler  and  boUer  house  which  cost  five  thou- 
sand one  hundred  and  fifty-one  dollars  and  thir- 
ty cents  ($5,151.30),  making  their  one-half  two 
thousand  and  five  hundred  and  seventy-five 
dollars  and  sixty-five  cents  ($2,575.65)  this 
amount  to  be  paid  in  cash." 

On  November  18,  1918,  defendant  executed 
his  promissory  note  to  plaintiff,  agreeing  to 
pay  him  on  May  1,  1915,  the  sum  of  $3,650, 
and  to  secure  it  the  defendant  and  his  wife 
executed  a  mortgage  on  the  one-half  undivid- 
ed interest  of  the  defendant  In  and  to  all  of 
the  Meade  county  land,  including  the  Gra- 
hamton mill  tract.  After  the  note  became 
due.  Bridgeford  sold  his  one-half  undivided 
interest  In  all  of  the  Meade  county  land  to 
one  Hnbbard,  who  in  turn  sold  It  to  plain- 
tiff, whereby  he  became  a  joint  owner  of  one 
half  of  the  land,  with  the  defendant  owning 
the  other  half.  In  the  meantime  Bridgeford 
and  the  defendant  had  neglected  to  pay  the 


taxes  assessed  against  the  land,  and  for  sev- 
eral years  it  was  sold  by  the  sheriff  of  Meade 
county  under  a  levy  made  upon  it  to  collect 
the  taxes,  and  at  the  sales  the  plaintiff  be- 
came the  purchaser,  and  for  at  least  soine^of 
those  sales  the  sheriff  in  due  time  executed 
to  plaintiff  a  deed,  after,  as  It  Is  insisted,  ful- 
ly complying  with  the  law  In  regard  to  such 
matters. 

This  suit  was  filed  on  December  27,  1915, 
seeking  the  collection  of  tbe  note  before  men- 
tioned and  an  enforcement  of  tbe  mortgage 
lien  ui>on  the  land  as  well  as  a  Hen  for  the 
defendant's  portion  of  the  taxes  which  plain- 
tiff had  paid.  During  the  progress  of  tbe 
cause  taxes  for  other  years  accrued  which 
were  likewise  paid  by  the  plaintiff,  by  him 
purchasing  the  pr<^>erty  In  the  same  way, 
and  be  amended  his  petition  so  as  to  include 
those  items.  After  tbe  mortgage  to  plaintiff 
had  been  executed,  defendant  and  wife  exe- 
cuted another  one  to  R  H.  Morgan  for  tbe 
sum  of  $1,800,  and  before  the  order  of  sale, 
he,  by  appropriate  pleadings,  was  brought 
into  the  case  and  asserted  his  lien. 

A  number  of  matters  are  relied  upon  by  de- 
fendant and  his  wife  in  their  defense,  the  chief 
of  which  was  that  defendant  had  not  received 
his  proportion'  of  rents  under  the  lease  to 
which  he  was  entitled.  It  was  also  insisted 
by  defendant  that  the  lands  could  not  be 
divided  without  materially  Impairing  their 
value,  and  since  plaintiff  had  become  a  Joint 
owner,  a  sale  of  tbe  land  In  Its  entirety  was 
Insisted  upon  by  defendant.  With  the  condi- 
tion of  the  accounts  between  plaintiff  and  de- 
fendant unsettled  and  undetermined,  and  by 
agreement  of  parties,  the  court  at  its  April, 
1916,  term  ordered  a  sale  of  all  of  the  prop- 
erty for  the  two  purposes  of  division  and  the 
enforcement  of  the  liens  upon  defendant's 
one-half.  In  due  time  the  land  was  sold  by 
the  master  commissioner  as  directed  by  the 
judgment,  and  the  plaintiff  became  the  pur- 
chaser at  the  price  of  $9,976;  it  having  been 
appraised  at  $8,400.  Bonds  were  executed 
for  the  purchase  price,  and  the  sale  was  re- 
ported and  confirmed  without  exceptions. 
After  the  sale  plaintiff  filed  a  pleading  styled 
"An  Amended  Reply  and  Amended  Petition" 
In  which,  among  other  things,  he  claimed  the 
right  to  collect  from  defendant  his  proportion 
of  the  sum  which  Bridgeford  and  himself  had 
agreed  to  pay  under  the  second  clause  of  the 
lease  which  we  have  hereinbefore  quoted,  and 
which  sum  so  claimed  to  be  due  from  the  de- 
fendant was  $1,287.82,  being  one-half  of  the 
amount  which  Bridgeford  and  defendant 
agreed  to  pay  under  the  clause  of  the  lease 
referred  to,  and  It  was  alleged  In  that  plead- 
ing that  defendant's  portion  of  the  rent  which 
he  claimed  bad  not  been  paid  had  been  cred- 
ited on  that  sum,  which  plaintiff  asked  the 
court  to  approve  and  to  give  him  judgment 
for  the  balance  due  from  defendant  under  the 
second  clause  of  the  lease. 


4s»Por  oilier  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexe* 

Digitized  by 


Ljoogle 


200  SOUTHWESTERN  HEPORTEB 


(Ky. 


The  rlgbt  of  plaintiff  to  collect  from  de- 
feudant  lu  this  or  any  other  manner  the  Item 
of  11,287.82  was,  In  the  court  below  and  Is 
here,  strenuously  resisted,  upon  the  ground 
that  it  was  a  lien  upon  the  land  (the  lease 
having  been  acknowledged  and  recorded),  and 
that  plaintiff,  when  he  bought  the  land,  did 
so  with  that  lien  or  Incumbrance  upon  it,  and 
his  purchase  was  made  subject  thereto,  and 
In  that  wpiy  it  became  extinguished;  that 
to  again  require  defendant  to  pay  It  would  be 
exacting  of  him  two  payments  of  the  same 
item,  which.  If  true,  is  manifestly  incorrect 
and  will  not  be  tolerated.  All  other  disputed 
Items  except  the  one  just  mentioned  were 
agreed  upon,  and  a  stipulation  containing  an 
agreement  of  facts  was  filed  in  the  case,  and 
the  cause  was  submitted  for  Judgment,  ad- 
Justing  the  rights  of  the  parties  in  and  to 
the  proceeds  of  sale,  and  the  court  rendered 
judgment,  charging  defendants  one-half  of 
the  proceeds  with  the  lease  item  of  $1,287.82 
and  interest  thereon  from  May  1, 1915  (which 
was  the  date  of  the  expiration  of  the  first 
three-year  term  of  the  lease),  and  to  this  ac- 
tion of  the  court  the  defendant  complains, 
and  by  this  appeal  seeks  its  correction. 

The  briefs  of  counsel,  while  not  so  volu- 
mlnoxis,  contain  a  discussion  of  multiplied 
questions,  many,  and  Indeed  the  greater  por- 
tion, of  which  according  to  our  view  are  not 
releyant  to  the  question  presented.  We  shall 
consider  such  of  them  as  we  think  relate  to 
a  correct  determination  of  the  controversy, 
omitting  those  which  we  deem  foreign  there- 
to. 

The  argument  of  counsel  for  defendant  is 
that  the  item  of  $1,287.82,  with  which  defend- 
ant was  charged  In  the  judgment,  is  an  agree- 
ment by  the  lessor  to  pay  for  Improvements 
put  upon  the  premises  by  the  lessee,  and  in 
law  becomes  a  lien  upon  the  premises,  and 
that  defendant  at  the  time  of  his  purchase 
had  actual  knowledge  of  such  lien,  to  say 
nothing  of  constructive  knowledge  arising 
from  the  recording  of  the  lease,  and  that  his 
purchase  was  therefore  "subject  to"  this  al- 
leged lien;  that  he  took  the  property  under 
his  purchase  burdened  with  that  lien,  and  he 
necessarily  fixed  his  bid  with  that  amount  in 
contemplation,  therefore  correspondingly  re- 
duced his  bid,  resulting  in  defendant's  proper- 
ty discharging  it,  and  to  again  require  him  to 
pay  this  It  would  constitute  double  payment. 
Another  insistence  is  that  if  the  first  position 
be  Incorrect,  then  the  item  complained  of 
was  not  due  at  the  time  of  the  rendition  of 
the  judgment,  which  was  on  January  24, 1917, 
and  would  not  be  due  until  the  1st  of  May 
following,  at  which  time  the  extension  priv- 
ilege of  the  lease  for  two  years  would  expire, 
and  the  disputed  item.  If  payable  at  all, 
would  become  due. 

[1]  Conceding  without  determining  that  the 
Item  In  question  as  between  lessor  and  lessee 
became  a  lien  upon  land,  the  vital  question 


remains  whether  the  sale  was  made  subject 
to  It;  L  e.,  whether  the  purchaser  bought  the 
entire  unincumbered  title  under  the  judg- 
ment, or  whether  he  bought  it  to  be  reduced 
by  the  amount  of  the  lien.  At  the  beginning 
It  will  be  well  to  notice  that  plaintiff's  plead- 
ing before  the  rendition  of  the  judgment  of 
sale  charged  that  all  liens  for  which  the  land 
was  liable  were  contained  and  set  forth  there- 
in, and  we  do  not  find  this  statement  any- 
where denied  by  the  defendant.  So  that  It 
would  appear  that  he  was  willing  for  the 
Judgment  of  sale  to  be  based  upon  such  ad- 
mitted allegation.  But,  however  this  may  be, 
true  it  is  that  the  judgment  purported  to  sell 
the  entire  tract  of  land  wholly  unincumber- 
ed, reserving  only  the  right  to  determine  the 
respective  contentions  of  the  parties  in  and 
to  the  defendant's  one^half  of  the  proceeds 
when  collected.  It  is  true  that  the  commis- 
sioner in  the  advertisement  of  sale,  and  also 
in  the  report  made  of  It,  made  this  statement: 
"This  propprty  is  under  Ipase  to  McCord  Com- 
pany, and  will  be  sold  with  a  privilege  to  Mc- 
Cord Company  of  removing  from  the  premifips 
at  the  end  of  their  term  of  lease  all  machinery 
owned  by  said  McCord  Company." 

But  the  judgment  contained  nothing  to 
that  effect,  and  there  is  nothing  to  show  that 
the  statement  contributed  In  any  wise  to 
affect  the  bidding  at  the  sale.  Moreover, 
the  statement  does  not  show  that  the  ma- 
chinery referred  to  included  any  of  the  items 
for  which  defendant  agreed  to  pay  at  the  ex- 
piration of  the  lease.  There  were  no  excep- 
tions to  the  report  of  sale  because  of  ir- 
regularity In  the  advertisement  of  It,  or  for 
any  other  cause,  and  there  is  a  total  absence 
In  the  record  of  any  complaint  of  evidence 
to  show  that  the  land  did  not  bring  its  full 
value  for  an  unincumbered  title.  Even  It 
It  be  accepted  that  a  lien,  whether  It  be  eq- 
uitable or  contractual,  existed  upon  the  land 
to  secure  the  payment  of  the  item  In  ques- 
tion, it  does  not  necessarily  follow  that  the 
one  who  owed  it  is  released  because  it  could 
or  should  be  realized  out  of  the  property 
in  lien  to  secure  it.  The  one  out  of  whose 
property  it  might  be  thus  satisfied,  if  the 
creditor  himself,  would  still  hold  the  personal 
obligation  of  his  debtor  to  pay  the  amount; 
and,  if  a  stranger,  he,  under  well-known  eq- 
uitable principles,  would  have  a  right  to  be 
subrogated  to  the  rights  of  the  creditor  as 
against  the  debtor.  Suppose  in  this  case  a 
stranger  to  the  lease  contract  had  purchased 
the  property  at  the  decretal  sale;  could  it 
be  said  that  the  personal  obligation  assumed 
by  the  defendant  under  his  lease  to  bis 
lessee  (plaintiff)  would  thereby  become  dis- 
charged? We  answer  most  assuredly  not, 
unless  it  could  be  shown  that  the  purchase 
was  made  knowing  that  the  Item  In  question 
was  to  be  assumed  or  taken  Into  calculation 
of  the  price  to  be  paid. 

Plaintiff's  counsel  rely  upon  these  cases 
from  this  court:  Willis  v.  Terry,  24  S.  W. 
621,   16   Ky.   Law   Bep.   753,   Holtsclaw  r. 
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Craynor,  114  S.  W.  271,  and  Oray  v.  CJorn- 
wall,  96  Ky.  666,  26  S.  W.  1018,  16  Ky.  law 
^ep.  228 — as  sastalning  bis  position  that 
the  pnrctiase  In  tbls  case  was  made  subject 
to  the  lease  Item  In  controversy.  Without 
Incnmberlng  this  opinion  with  a  recitation 
of  the  facts  of  those  cases  or  a  discussion 
of  the  legal  principles  announced  In  the  opin- 
ions, it  Is  sufficient  to  say  that  we  do  not 
find  them  an>llcable  under  the  facts  of  this 
case.  For  instance,  in  the  Terry  Case  re- 
ferred to  the  sale  of  the  land  was  made  by 
the  sheriff  under  the  lery  of  an  executlcm, 
which  levy  was  made  subject  to  a  prior  mort- 
gage, and  the  sale  was  made  with  the  same 
reservation.  In  the  deed  which  the  sheriff 
executed  it  was  stated,  "less  the  one-flfteenth 
part  of  said  undivided  interest  on  which 
Laura  Willis  has  a  mortgage  executed  to 
her  by  Frank  Willis  on  November  19,  188S, 
and  of  record  In  the  Barren  county  clerk's 
office.  Book  No.  12,  page  314" ;  and  the  court 
adjudged  that  the  purchaser  bought  the 
land  Incumbered  with  the  mortgage  debt, 
and  to  this  extent  he  knowingly  purchased 
an  Incomplete  title,  and  that  the  price  was 
correspondingly  fixed,  saying: 

"Terry  purchased  this  land  at  $90.87  In  the 
jear  1886,  and,  subject  to  this  mortgage,  that 
was  recognized  by  both  himself  and  the  sheriff 
as  being  a  lien  superior  in  date  to  that  of  the 
levy.  •  •  •  The  appellee  [Terry]  recognized 
it  imortgage]  as  existing,  and  was  entitled  to  no 
more  than  he  pnrchased." 

The  opinion  in  that  case  announces  a  whole- 
some principle  the  application  of  which  will 
be  readily  invoked  foy  courts  of  equity  in 
administering  Justice  betwe^i  litigants  when 
the  facts  authorize  it;  but  clearly,  as  we 
hare  seen,  there  is  no  room  for  such  appll- 
catiou  under  the  facts  of  this  case.  Illus- 
trating our  position,  suppose  the  land  here 
mid  under  the  decree  of  court  had  been  pur- 
chased at  a  private  sale,  as  was  the  interest 
of  defendant's  Joint  owner,  Bridgeford.  The 
purchaser  in  that  case  would  have  at  least 
constmctive  notice  of  the  lease  and  Its  con- 
tents, including  the  alleged  lien  on  the  land 
in  favor  of  the  lessee,  but  surely,  under  no 
principle  of  equity  or  reasoning,  could  it  be 
insisted  that  the  vendor  and  lessor  would 
thereby  become  discharged  from  his  person- 
al obligation  to  pay  the  stipulated  amount 
fixed  in  the  lease,  and  we  find  nottilng  In  the 
record  to  differentiate  the  relative  rights  of 
the  parties  under  the  decretal  sale  from 
those  which  would  accrue  from  a  private  sale. 
The  confusion  of  counsel,  in  a  measure  at 
least,  may  be  attributable  to  the  fact  that 
the  lessee  to  whom  the  prcHnise  in  the  lease 
is  made  afterward  purchased  the  premises 
and  became  in  a  sense  his  own  lessor,  but 
this  merger  of  related  positions  to  the  con- 
tract cannot  affect  defendant's  obligation  to 
comply  with  the  terms  of  his  lease. 

[21  This  brings  us  to  the  second  contention, 
that  the  item  which  defendant  1&'  contesting 
wa«  not  due  until  May  1,  1917.  This,  under 
adjudicated  cases,  as  w^  as  sound  princi- 


ples, is  far  more  meorltorloas  than  the  one 
Just  con&ldered.  In  support  of  the  conten- 
tion we  are  referred  to  the  cases  from  this 
court  of  Miller  v.  Albany  liOdge,  168  Ky.  755, 
182  8.  W.  986,  Brown  v.  Samuels,  70  S.  W. 
1047,  24  Ky.  Law  Rep.  1216,  and  Grant  v. 
Collins,  157  Ky.  36,  162  S.  W.  539,  Ann.  Cas. 
1915D,  240.  The  doctrine  of  these  cases  Is 
that  there  is  a  distinction  In  the  law  between 
a  covenant  in  a  lease  to  renew  it  and  a  pro-, 
vision  therein  conferring  upon  the  lessee  the 
privilege  of  extending  his  term.  It  is  pointed 
out  in  those  opinions  that  in  the  case  of  a 
covenant  for  renewal  In  order  for  the  renew- 
al to  be  effected  some  positive  act  on  the 
part  of  the  parties,  such  as  notice  by  the 
lessee  to  the  lessor,  or  an  actual  renewing 
of  the  lease,  must  occur;  whereas,  in  cases 
giving  the  privilege  of  extension  to  the  les- 
see, no  such  positive  act  is  essential,  but  a 
mere  holding  over  by  him  is  sufficient  to  con- 
tinue the  lease. 

The  iwsltlon  of  this  court  upon  this'  ques- 
tion is  well  stated  In  the  following  excerpt 
from  the  ease  of  Brown  v.  Samuels,  supra:  - 

"It  will  be  observed  that  by  this  instrument 
the  premisea  were  leased  to  Brown  for  'the 
period  ot  five  years,  with  the  privilege  of  five 
years  more.'  In  the  Amer.  ft  SSng.  Ency.  of 
Law,  vol.  18,  p.  693  (2d  Bd.)  it  is  said:  'A 
provision  in  a  lease  giving  to  the  lessee  the 
privilege  of  extending  tho  term  is  to  be  distin- 
guished from  a  provision  giving  to  the  lessee  the 
option  to  renew.  In  the  former  case  no  notice 
of  the  lessee's  election  to  extend  the  term  is 
required,  in  the  absence  of  a  stipulation  there- 
for in  bis  lease,  his  mere  remaining  in  pos- 
session being  sufficient  notice.'  Wood  on  liend- 
lord  and  Tenant.  678;  Taylor  on  Landlord  and 
Tenant,  278;  Terstegge  v.  First  German  Be- 
nevolent Society  [92  fnd.  82]  47  Am.  Rep.  135. 
and  cases  cited.  The  reason  for  this  rule  is 
that  the  additional  time  is  not  a  new  demise, 
but  a  continuation  of  the  old  one." 

The  other  cases  referred  to  state  the  rule 
equally  strong,  and  Indeed  there  Is  but  little, 
if  any,  dissent  therefrom  In  any  of  the  au- 
thorities. However,  It  is  recognized  that 
this  rule  of  interpretation,  as  in  other  cases, 
Is  to  be  governed  by  the  Intention  of  the  par- 
ties as  gathered  from  the  Instrument,  and, 
notwithstanding  the  rule,  If  It  should  appear 
from  the  language  employed  that  the  parties 
Intended  that  a  different  effect  should  be 
given  their  lease  contract,  the  courts  will 
govern  themselves  accordingly.  Ky.  Lumber 
Co.  V.  Newell,  106  S.  W.  972,  32  Ky.  Lew 
Rep.  396,  and  Grant  v.  Collins,  supra.  There 
is  nothing  in  the  lease  here  Involved  indi- 
cating any  intention  on  the  part  of  the  par- 
ties thereto  to  take  it  out  of  the  rule,  or 
that  it  should  be  construed  otherwise  than 
In  accordance  therewith.  Neither  are  we  con- 
vlnoed  that  the  authorities  relied  upon  by 
appellee's  counsel  conflict  with  the  cases 
supra.  Chief  among  them  is  the  one  from 
24  Cyc.  1021,  to  this  effect: 

"The  taking  of  a  new  lease  will  not  defeat  a 
cause  of  action  already  accrued  under  the  old 
lease,  or  destroy  any  right  or  privilege  reserved 
to  either  party  at  the  expiration  ol  the  orig- 
inal term,  and  the  renewal  lease  executed  in 
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porsuaitoe  ot  tbe  covenant  to  renew  will  not 
aa.ti8fj  any  of  tbe  covenants  of  the  old  lease,  ex- 
cept the  covmant  to  renew." 

In  the  first  place  the  author  of  the  work 
froni  which  the  qnotatlon  Is  made  Is  treating 
of  renewal  under  a  covenant  to  renew  con- 
tained In  the  old  one,  which,  under  the  cases, 
supra,  from  this  court  Is  a  new  lease  and  not 
necessarily  governed  by  stipulations  in  the 
^Id  one.  Again,  the  rule  laid  down  in  the 
quotation  "l>egs  tbe  question"  here  involved 
because  it  assumes  that  the  "cause  of  action" 
is  one  which  "accrued  under  the  old  lease," 
wiiicb  assumption  is  the  very,  question  involv- 
ed in  this  case.  If,  as  stated  in  tbe  opinion 
in  the  case  of  Brown  v.  Samuels,  supra,  and 
adopted  by  this  court  in  the  other  cases  re- 
ferred to,  "the  additional  time  Is  not  a  new 
demise,  but  a  continuation  of  the  old  one," 
the  tenure  is  extended  for  the  additional 
time  covered  by  the  privilege,  and  the  lease 
does  not  terminate  until  the  expiration  of 
that  period.  By  the  exercise  of  the  privilege 
in  this  case  tbe  plaintiff  pushed  forward  the 
expiration  of  the  lease  for  a  period  of  two 
years,  making  it  one  for  live  years  instead  of 
for  three  years.  In  doing  so  he  accepted  tbe 
benefits  of  the  use  of  the  property  accruing 
therefrom,  and  It  is  nothing  but  Just,  as 
well  as  in  accord  with  well-known  rules  of 
law,  that  he  should  likewise  shoulder  the 
burdens,  and  if  one  of  these  is  that  the  ma- 
turity of  his  claim  in  contest  would  there- 
'  by  l>e  postponed,  be  should  be  made  to  abide 
the  result  Moreover,  it  would  seem  that 
such  consequences  were  necessarily  within 
the  contemplation  of  the  parties,  because 
there  is  notliing  to  indicate,  and  no  insistence 
made  to  tliat  effect,  that  the  rent  should 
be  increased  during  the  extended  period, 
throughout  which  time  the  lessee  could,  and 
as  a  matter  of  fact  did,  use  the  articles  for 
which  he  is  now  seeking  pay.  Under  such 
circumstances  to  hold  that  the  exercise  of 
the  privilege  would  not  affect  the  maturity 
of  tbe  claim  would  be  out  of  harmony  with 
the  doctrine  of  the  cases,  supra,  from  this 
court,  as  well  as  principles  of  right  and  jus- 
tice. To  do  so  would  allow  plaintiff  to  con- 
tinue in  the  use  of  the  property  without  addi- 
tional rent,  and  at  the  same  time  its  value 
would  be  lessened  by  the  Increased  use  dur- 
ing the  extended  period. 

We  are  therefore  constrained  to  hold  that 
tbe  item  of  $1,287.82  did  not  mature  until 
May  1,  1917,  which  was  after  the  rendition 
of  the  judgment  It  might  have  been  proper 
for  the  court  to  charge  the  defendant  with 
the  amount  and  order  it  to  l>e  paid  when  it 
matured ;  but,  however  this  may  be,  defend- 
ant should  not  have  been  charged  with  inter- 
est thereon  for  the  two  years  Intervening  be- 
tween May  1,  1915,  and  May  1,  1917,  and  to 
this  extent  the  judgment  is  erroneous. 

Wherefore  the  judgment  is  reversed  as  to 
the  errors  pointed  out,  but  in  all  other  re- 


spects it  is  affirmed.    Upon  a  return  oC  tbe 

case  the  state  of  accounts  between  plaintiff 
and  defendant  will  be  calculated  as  herein 
directed,  and  a  judgment  will  be  rendered 
in  favor  of  plaintiff  accordingly. 


SC!OTT  ▼.  CINCINNATI,  N.  O.  &  T.  P. 

KY.  CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  25, 1918.) 

Railboads  €=>256— INJCBIES  TO  Passenger- 
Ownership  OF  Railway. 
Wiiere  the  approach  to  a  railroad's  train 
was  rendered  dangerous  for  a  pas8enp;er  solely 
by  the  negligence  of  another  railroad  in  operat- 
ing its  train  on  a  track  which  the  passenger  had 
to  cross,  the  first  railroad  was  not  liable  tor  his 
injury,  the  second  railroad  being  the  sole  owner 
of  the  depot  and  tracks,  and  the  movummit  of 
its  trains,  as  well  as  the  rules  and  reguhitions 
governing  their  movement,  being  under  its  ex- 
clusive control. 

Appeal  from  Circuit  Court,  Boone  County. 

Suit  by  George  Scott  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  FVom  a  judgment  dismissing  the 
petition,  plaintiff  appeals.  Judgment  af- 
firmed. 

O.  M.  Rogers,  of  Covington,  for  appellant. 
J.  M.  lABSing,  of  Newport,  and  N.  SL  Blddell, 
of  Burlington,  for  appellee. 

CLAY,  C.  In  this  suit  by  George  Scott 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  to  recover  damages 
for  personal  injuries,  a  demurrer  was  sus- 
tained to  the  petition  and  the  petition  dis- 
missed.   Plaintiff  appeals. 

The  facts  alleged  in  the  petition  are  In 
substance  as  follows:  On  November  12,  1915, 
plaintiff  purchased  from  defendant's  agent 
at  Krianger,  Ky.,  a  ticket  entitling  him  to 
transportation  from  Erlanger  to  Cincinnati 
and  return.  He  was  carried  on  one  of  de- 
fendant's passenger  trains  to  Cincinnati 
where  he  spent  the  day.  In  tbe  afternoon  he 
went  to  tbe  Eighth  Street  depot  in  Cincin- 
nati to  board  one  of  defendant's  passenger 
trains  for  tbe  purpose  of  returning  to  Er- 
langer. Said  depot  was  a  regular  stopping 
place  for  said  train.  While  plaintiff  was 
standing  on  the  platform  tbe  train  stopped  in 
front  of  tbe  depot  for  the  purpose  of  receiv- 
ing and  discharging  passengers.  Between  the 
platform  and  the  third  track  on  which  the 
train  stopped  were  two  other  tracks  on  which 
the  defendant  and  other  railroad  companies, 
including  tbe  Baltimore,  Ohio  &  Southwestern, 
then  operated  passenger  and  freight  tl-alns. 
To  reach  defendant's  train  It  was  necessary 
for  plaintiff  to  cross  the ,  two  intervening 
tracks.  While  plaintiff  was  crossing  one  of 
said  tracks,  the  Baltimore,  Ohio  &  Southwest- 
em  Railway  Company  negligently  caused  one 
of  its  trains  to  move  thereon  and  strike  and 
Injure  plaintiff,  thus  rendering  the  approach 
to  defendant's  train  dangerous  and  unsafe. 
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His  Injuries  were  tbe  proximate  result  of  tbe 
defendant's  negUgenee  In  falling  to  provide 
him  wltli  a  safe  approacli  to  its  train,  and 
tbe  concurrent  negligence  of  tbe  Baltimore, 
Otiio  &  Southwestern  Railway  Company  In 
moving  its  train  over  said  track  at  said  time 
and  place. 

It  is  the  contention  of  plaintiff  that  the 
'ipmurrer  was  improperly  sustained  because 
the  facts  alleged  show  that  plaintiff  was  a 
passenger;  that  It  was  the  duty  of  the  de- 
fendant to  provide  him  a  safe  approach  to 
its  train;  that  defendant  failed  to  perform 
this  duty,  and  by  reason  thereof  plaintiff  was 
Injured.  It  must  be  remembered,  however, 
that  plaintiff's  injuries  were  not  due  to  the 
fact  that  the  physical  condition  of  tbe  ap- 
proach was  Itself  dangerous  or  defective.  On 
the  contrary,  the  approach  was  rendered 
dangerous  solely  by  tbe  net^Igence  of  the 
Baltimore,  Ohio  ft  Southwestern  Railway 
Company.  There  might  be  some  merit  in 
plaintUTs  case  had  the  petition  alleged  that 
the  depot  and  tracks  were  owned  or  control- 
led by  defendant  and  tbe  Baltimore,  Ohio  ft 
Southwestern  Railway  Company  used  them 
nnder  a  leas«  or  other  contract,  or  that  the 
movement  of  that  company's  trains  was  8ub- 
jpct  to  the  direct  orders  of  defendant  or  was 
controlled  by  rules  and  regulations  prescribed 
by  the  defendant.  Chicago,  St.  Paul  &  Kan- 
sas City  Ry.  Co.  v.  Ryan,  165  111.  88,  46  N. 
E.  208.  As  the  case  Is  presented,  however, 
the  Baltimore,  Ohio  ft  Southwestern  Rail- 
way Company  may  have  been  the  sole  owner 
of  the  depot  and  tracks,  and  the  movement 
of  Its  trains,  as  well  as  the  rules  and  regula- 
tions governing  their  movement,  may  have 
been  nnder  Its  exclusive  control,  and,  under 
the  rule  that  a  pleading  Is  construed  most 
strongly  against  the  pleader.  It  will  be  pre- 
sumed that  such  was  the  case,  in  the  absence 
of  an  allegation  to  the  contrary.  That  being 
true,  defendant  cannot  be  held  liable  for  an 
injury  due  solely  to  tbe  other  company's  neg- 
ligence wblch  It  did  not  have  the  power  to 
prevent  and  for  which  It  was  In  no  way  re- 
sponsible. It  follows  that  the  demurrer  to 
the  petition  was  properly  sustained. 

Jndgment  affirmed. 


HOLTZCLAW  et  al.  v.  SPEARS  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  25,  1M8.) 

1.  Tbiai.  «s>1S9(1),  143— Question  for  Jubt. 

Where  tbe  amnuative  of  an  issue  is  not 
mpported  by  evidence,  and  the  sustaining  of 
m^  affirmative  is  necessary  to  support  the  ac- 
tion, the  court  should  not  snbmit  such  issue  to 
the  jury;  but  where  the  evidence  on  the  issue 
is  conflicting  it  is  the  court's  Imperative  duty 
to  sabmit  it  to  the  Jury. 

2.  Pabtnkbship    ^»218(2)  —  Instructions — 

MiSLCADINO  CEABACTER. 

In  an  action  against  claimed  partners,  an  in- 
struction was  not  erroneous  as  misleading  in 
that  it  did  not  confine  the  issue  of  partnership 
to  tbe  fact  that  defendants,  as  partners,  were 


owners  of  tbe  hemp  in  controversy  when  the 
contract  for  its  sale  to  plaintiff  was  made,  be- 
cause defendants'  evidence  showed  that  when 
the  contract  was  made  a  defendant  did  not  own 
any  interest  in  the  hemp,  but  thereafter  became 
tile  joint  owner  of  it  with  the  other  defendant 
by  a  purchase  from  a  third  person,  a  second 
instruction  directing  that  if,  when  defendant 
made  the  contract  with  plaintiff,  he  owned  no 
interest  in  the  hemp,  the  findings  should  be  for 
defendants. 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  Woodford  and  Gatesby  Spears, 
partners  doing  business  under  the  firm  name 
of  E.  B.  Spears  ft  Son,  against  J.  Sam  Iloltz- 
claw  and  another,  as  partners.  Judgment 
for  plolntifls,  and  defendants  appeal.  Af- 
firmed. 

K.  S.  Alcorn,  of  Stanford,  for  appellants. 
J.  S.  Owsley,  of  Stanford,  for  appellees. 

HURT,  J.  This  actlcm  was  instituted  by 
Woodford  and  Gatesby  Spears,  partners,  do- 
ing business  under  the  firm  name  of  E.  E. 
Spears  &  Son,  against  J.  Sam  Holtzdaw  and 
A.  W.  Holtzclaw.  The  cause  of  action  alleged 
in  tbe  petition  was  that  the  api)ellants,  J. 
Sam  Holtzclaw  and  A.  W.  Holtzclaw,  were 
partners,  and  as  such  were  the  owners  of  one- 
half  of  the  hemp  grown  tm  65  acres  of  land 
during  the  year  1915,  and  that  the  appel- 
lants, through  J.  Sam  Holtzclaw,  as  one  of 
the  partners,  made  a  contract  with  the  appel- 
lee, by  which  they  sold  and  agreed  to  deliver 
their  portion  of  the  hemp  which  was  grown 
on  the  65-acre  tract  of  land  to  appellee  at  its 
warehouse  in  Stanford,  Ky.,  and  for  which 
aiipellee  agreed  to  pay  the  appellants  $9.30 
per  hundred  for  the  good  hemp  In  the  crop, 
and  one-half  that  sum  for  the  tow,  and  that 
appellants  violated  this  contract  by  falling 
and  refusing  to  deliver  the  hemp  as  they  had 
contracted  to  do,  but  Instead  had  sold  It  to 
other  parties  for  12  cents  per  pound  for  the 
gcod  hemp  and  one-half  that  sum  for  the  tow, 
nnd  that  the  market  price  for  such  hemp  at 
the  warehouse  of  appellee  in  Stanford  at  the 
time  It  should  have  been  delivered  under  the 
contract  was  13  cents  per  poimd  for  good 
hemp  and  one-half  that  sum  for  the  tow,  and 
that  appellee  had  thereby  suffered  damages  in 
the  sum  of  $1,530.50.  The  appellant's  defense 
was  a  denial  that  they  were  partners,  or  as 
partners  were  the  owners  of  the  one-half  In- 
terest in  the  65-acre  field  of  hemp,  but  that 
the  Interest  In  controversy  In  the  65-acre 
field  of  hemp  was  owned  by  the  appellant  A. 
W.  Holtjjclaw  and  one  Nolan,  and  for  such 
reason  that  J.  Sam  Holtzclaw  had  no  author- 
ity to  sell  It  to  the  appellee,  and  that  the 
owners  of  It,  A.  W.  Holtzclaw  and  Nolan, 
were  not  parties  to  the  contract.  The  Issue 
was  thus  directly  made  as  to  the  ovniership 
of  the  hemp  by  the  appellants  as  partners, 
and  the  evidence  In  the  case  was  largely  di- 
rected to  that  issue. . 

The  qfueation  of  partnership  was  submitted 
to  the  Jury  under  an  Instruction  which  In  snb- 
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stance  directed  the  jury  that  U  It  believed 
from  the  evidence  that  the  appellants  were 
partners,  and  as  such  owners  o(  the  hemp 
raised  upon  the  65-acre  tract  of  land,  and 
that  J.  Sara  Holtzclaw  entered  Into  a  contract 
by  which  they  sold  and  agreed  to  deliver  the 
hemp  to  the  appellee,  at  the  time  and  place 
stated  in  the  contract,  and  for  the  price  al- 
leged, and  failed  to  do  so,  to  find  for  the  ap- 
pellee the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and 
place  of  delivery;  but  if  the  Jury  did  not  be- 
lieve that  the  partnership  existed,  or  that  the 
contract  was  made  to  sell  and  deliver  the 
hemp,  to  find  for  the  appellants.  By  a  second, 
instruction  the  jury  was  directed  that  If  it 
should  believe  from  the  evidence  in  substance 
that  J.  Sam  Holtzclaw  at  the  time  the  con- 
,tract  was  made  was  not  the  owner  of  any 
interest  in  the  65-acre  tract  of  hemp,  but 
owned  an  Interest  in  a  certain  other  105-acre 
tract,  and  that  his  contract  only  embraced  a 
sale  of  his  Interest,  then  it  should  And  for 
the  appellants.  The  restjlt  of  the  trial  was 
that  the  Jury  found  a  verdict  for  the  appd- 
lees  for  the  sum  of  $1,045.93,  and  a  judgment 
was  rendered  in  their  favor  for  the  recov- 
ery of  that  sum  in  accordance  with  the  ver- 
dict of  the  jury.  The  appellants'  motltm 
for  a  new  trial  having  been  overruled,  they 
have  appealed  to  this  court,  and  urge  as  a 
ground  for  reversal  that  the  court  erred  to 
their  substantial  prejudice  by  giving  the 
first  Instruction  mentioned,  over  their  objec- 
tion. The  objection  urged  to  the  giving  of 
the  instruction  is  that,  while  the  Issue  as  to 
whether  or  not  the  appellants  were  partners, 
and  as  such  were  the  owners  of  the  hemp  in 
controversy,  was  sharply  made  In  the  plead- 
ings, that  there  was  no  evidence  offered  to 
sustain  the  averment  that  they  were  partners, 
find  for  that  reason  the  court  should  not  have 
submitted  the  issue  to  the  jury. 

[1]  It  Is  true  that  where  the  affirmative 
of  an  issue  made  in  the  pleadings  Is  not  sup- 
ported by  evidence,  and  the  sustaining  of 
such  affirmative  Is  necessary  to  the  support 
of  the  action,  that  the  court  should  not  sub- 
mit the  decision  of  such  an  issue  to  the  jury. 
Benge's  Adm'r  v,  Creech,  175  Ky.  8,  192  S. 
W.  817;  Bauer  Cooperage  Co.  v.  Shelton,  114 
S.  W.  257;  Louisville  Railway  Co.  v.  Park, 
96  Ky.  580,  29  S.  W.  455;  Mathls  v.  Bank  of 
Taylorsvllle,  136  Ky.  634, 124  S.  W.  876.  The 
evidence  relied  upon  to  prove  the  existence 
of  a  partnership  consists  of  declarations,  acts, 
and  conduct  of  the  two  appellants,  and  they 
were  such  as  authorized  the  jury  to  Infer 
that  the  partnership  existed.  The  rule  which 
provides  that  where  an  issue  of  fact  is  made 
In  a  cause  before  a  jury,  and  there  is  evidence 
which  conduces  to  prove  the  affirmative  of 
the  issue,  and  also  evidence  which  ccmduces 
to  disprove  the  affirmative  of  such  issue,  it 
Is  as  imperatively  the  duty  of  the  court  to 
submit  the  issue  under  proper  instructions  to 


the  Jury  as  It  is  to  refuse  to  submit  the  Issue 
when  there  is  no  evidence  tending  to  prove 
the  affirmative  of  it 

[2]  It  is  also  insisted  that  the  Instruction 
was  erroneous  in  that  It  did  not  confine  the 
issue  to  be  decided  by  the  Jury  to  the  fact 
that  the  appellants,  as  partners,  were  owners 
of  the  hemp  in  controversy  at  the  time  the 
contract  for  its  sale  to  appellee  that  is  relied 
upon  was  made,  and  that  inasmuch  as  the  ev- 
idence for  the  appellants  showed  that  at  the 
time  the  contract  relied  upon  with  appellee 
was  made,  that  J.  Sam  Holtzclaw  did  not 
own  any^  interest  In  the  65-acre  tract  of  hemp, 
but  thereafter  became  the  Joint  owner  of  it 
with  A.  W.  Holtzclaw  by  a  purchase  from  No- 
lan, the  jury  might  have  concluded  that  they 
were  authorized  to  find  a  verdict  for  appel- 
lee, because  of  the  after-acquired  interest  in 
the  hemp  by  J.  Sam  Holtzclaw.  The  second 
instruction,  however,  directed  the  jury  that 
if,  at  the  time  J.  Sam  Holtzclaw  made  the 
contract  with  appellee  that  is  relied  upon, 
he  owned  no  interest  In  the  65-acre  tract  of 
hemp,  that  the  finding  should  be  for  the  ap- 
pellants. Under  these  instructions,  it  does 
not  seem  that  there  was  any  possibility  for 
the  jury  to  have  been  misled,  as  there  was 
only  one  contract  ever  proven  between  J. 
Sam  Holtzclaw  and  the  appellee,  and  that 
was  the  one  relied  upon  for  their  cause  of 
action. 

The  judgment  Is  therefore  affirmed. 


SHAVER  V.   SMITH  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  29, 1018.) 

HionwATs  «=9l76— CoLusiow  of  Auto  with 
Wagon— Neglioknce. 
It  is  negligence  for  the  operator  of  an  nuto 
having  it  under  perfect  control  in  broad  daylight 
to  run  into  the  rear  of  a  wagon  which  did  not 
suddenly  pull  in  front  of  him,  but  the  position  of 
which  was  known  to  bim,  his  only  excuse  being 
that  he  miscalculated  the  distance  between  the 
auto  and  wagon,  and  this  even  if  the  wagon  was 
on  the  wrong  side  of  the  road  and  in  the  way. 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  Dempsey  Shaver,  by  next  friend, 
against  Stewart  Smith  and  another.  From 
an  adverse  Judgment,  plaintiff  appeals.  Re- 
versed and  remanded. 

Barrickman  &  Kaltenbacher,  of  Sbelby- 
vlUe,  for  appellant  W.  T.  Beckham,  of 
Shelbyville,  for  appellees. 

CLAY,  C.  Dempsey  Shaver,  suing  by  his 
father  as  next  friend,  Lloyd  Shaver,  brought 
this  action  against  Stewart  Smith  and  Clar- 
ence Smith  to  recover  damages  for  i)ersonal 
injuries.  From  a  verdict  and  Judgment  In 
favor  of  defendants,  plaintiff  appeals. 

It  is  insisted  for  plaintiff  that  the  trial 
court  should  have  held  that  defendants  were 
negligent  as  a  matter  of  law,  and  have  sub- 
mitted to  the  jury  only  the  question  of  dam- 
ages. 
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According  to  the  eTldence  of  plaintiff,  he 
was  14  years  of  age  vben  the  accident  oc- 
curred under  the  following  circumstances: 
He  had  been  to  ShelbyvlUe,  and  was  walking 
home  over  the  state  pike.  He  was  overtaken 
by  Mr.  Jeff  Money,  who  was  driving  a  spring 
wagon.  Mr.  Money  invited  him  to  ride,  and 
he  sat  down  beside  Mr.  Money  on  the  frrait 
seat.  After  riding  abont  half  a  mile,  an  an- 
tmnoblle  belonging  to  Clarence  Smith,  and 
driven  by  Stewart  Smith,  and  used  by  them 
in  conducting  their  partnership  business,  ap- 
proached the  wagon  from  the  rear.  Upon 
the  sounding  of  the  horn  plaintiff  told  Mr. 
Mcmey  that  there  was  a  machine  behind 
them.  At  that  time  the  wagon  was  nearer  the. 
rigbt  side  of  the  pike  than  the  left.  The 
pike  was  25  or  30  feet  wide,  and  there  was 
plenty  of  room  for  the  automobile  to  pass. 
'When  the  automobile  reached  the  wagon, 
the  fender  struck  the  wagon  in  the  rear,  and 
Idalntlff  was  thrown  to  the  ground  and  in- 
jured. His  injuries  consisted  of  a  cut  which 
had  to  be  sewed  up  and  several  bruises  and 
abrasions.  At  the  time  of  the  accident  the 
machine  was  going  at  the  rate  of  10  or  12 
miles  an  hour. 

According  to  the  evidence  of  Stewart 
Smith,  the  driver  of  the  machine,  he  saw  the 
wagon  some  distance  away  and  sounded  his 
horn.  He  was  then  going  7  or  8  miles  an 
hour,  and  was  on  the  left  side  of  the  road. 
The  wagon  was  nearer  the  left  side  of  tJie 
road  than  the  right.  As  they  approached  the 
second  culvert,  he  knew  that  he  could  not 
pass  Mr.  Money  on  the  culvert.  He  then 
slowed  down  and  followed  Mr.  Money  over 
the  cnlvert.  In  describing  how  the  accident 
occurred,  he  said : 

"Just  after  he  went  over  the  culvert.  I  aimed 
to  pass  him,  aimed  to  go  around  him.  Of 
course,  I  was  watching  where  I  was  driving,  and 
iiidn't  make  quite  allowance  enough.  I  saw  I 
was  going  to  hit  the  wa^on,  and  I  stopped  the 
machine  as  quick  as  possible." 

At  that  time  he  was  moving  very  slowly, 
and  had  the  machine  under  perfect  control. 
He  further  stated  that  he  struck  the  wagon 
t>ecause  the  wagon  was  In  the  way,  and  he 
conld  not  stop  the  machine  before  it  struck 
the  wagon.  Koy  Smith,  a  brother  of  the  de- 
fendants, testified  that  the  road  at  the  place 
of  the  accident  was  25  or  SO  feet  wide,  and 
that  two  or  three  automobiles  could  have 
passed  In  that  distance.  Messrs.  Fullenwider 
and  Ware  testified  that  they  went  to  the 
place  of  the  accident  shortly  after  the  acci- 
dent occurred,  and  the  tracks  indicated  that 
the  brakes  had  been  applied,  and  that  the 
left  wheels  had  slipped  off  the  metal  for  a 
distance  of  4  feet.  'WTien  the  machine  began 
to  skid  they  could  not  say. 

Tbe  record  disdoaes  that  the  defendants 
not  only  denied  the  allegations  of  the  peti- 
tion, bnt  pleaded  contributory  negligence  on 
lb*  part  of  the  driver  of  the  wagon  as  agent 
of  tbe  plaintiff,  who  was  an  infant  and  guest 


of  the  driver.  It  fnitber  appears  that  a  de- 
luurrer  w.is  sustained  to  this  plea,  and  the 
plea  dismissed. 

Here,  then,  we  have  a  case  from  which  the 
<]uestl(Hi  of  c<Hitrlbutory  negligence  has  been 
eliminated.  The  automobile  was  approaching 
the  wagon  from  the  rear.  It  does  not  appear 
that  the  wagon  suddenly  pulled  in  front  of 
the  automobile.  The  driver  had  the  machine 
under  perfect  control.  It  was  broad  daylight, 
and  the  position  of  the  wagon  was  known  to 
the  driver  of  the  machine.  Under  these  dr- 
cumstanees  tbe  machine  collided  with  the 
wagon,  and  the  only  excuse  that  the  driver  of 
the  machine  offered  is  that  the  wngon  was  in 
the  way,  and  he  miscalculated  the  distance 
between  his  machine  and  the  wagon.  Eiven 
if  the  wagon  was  on  the  wrong  side  of  the 
road  and  in  the  way,  this  did  not  give  to 
the  driver  of  the  machine  the  right  to  run 
against  the  wagon.  Under  the  circumstanc- 
es he  should  have  stopped  his  car  and  re- 
quested the  driver  of  the  wagon  to  turn  out, 
rather  than  keep  on  driving  and  come  in  col- 
lision with  him.  Alice  Savoy  t.  James  Mc- 
Leod,  111  Me.  234,  88  Atl.  721,  48  L.  R.  A. 
<N.  S.)  971.  On  the  other  hand,  if  he  ran 
into  the  wagon  merely  because  he  miscalcu- 
lated the  distance,  there  can  be  no  question 
that  the  collision  was  due  to  his  fault.  Since 
the  driver  was  under  the  duty  to  use  ordi- 
nary care  to  avoid  coming  into  contact  with 
the  Tvngon,  and  5lnce  the  nncontradicte<l  evi- 
dence shows  that  he  failed  to  use  such  care, 
we  conclude  that  the  trial  court  should  hnre 
directed  the  Jury  to  find  for  plaintiff,  and 
have  left  to  the  Jury  only  the  question  of 
damages  under  a  proper  instruction. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


MUIiLINS   V.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  Pbincipai,  and  Agknt  €=»d2(l)— Powebs 
Which  mat  bb  Deleoatbd. 

A  person  may  execute  a  valid  power  of  at- 
torney, authorizing  another  to  sign  his  name  as 
snrety  in  a  bail  bond,  as  any  lawful  act  which 
0.  principal  may  do  himself  he  may  have  per- 
formed by  an  agent,  and  the  agent* s  performance 
of  it  will  be  as  l^ally  binding  upon  him  as 
if  performed  by  him  in  person. 

2.  Pbincipal  and  Agbnt  4=>97— Constbxto- 

TION  AND  OPE&ATION  OF  "PoWEB  OF  ATTOB- 
NET." 

A  "power  of  attorney/'  is  nothing  more 
than  an  instrument  of  writing,  appointing  on 
attorney  in  fact  for  an  avowed  purpose  and 
setting  forth  his  powers  and  duties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Power  of  Attorney.] 

3.  Pbincipal  and  Agknt  <s=>110(2)— Powkbs 
OF  Agent— ExEoOTioN  of  Bail  Bond. 

A  power  of  attorney,  whereby  defendant  ap- 
pointed 0.  <his  lawful  attorney  in  fact,  and  in 
Us  name  to  sign,  execute,  and  acknowledge  a 
certain  bail  bond,  required  to  be  executed  by  a 
person  charged  with  murder,  in  any  sum  re- 
quired to  be  given,  and  to  do  and  perform  all 
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things  in  the  matter  and  «zecntion  of  such  bond 
as  if  defendant  gaye  it  if  present,  necessarily 
meant  that  the  attorney  mitcht  execute  the  bond 
in  any  amount  at  which  Qie  court  having  au- 
thority to  take  the  bond  migut  fix  the  bail. 

4.  Pbincitai.  and  Agent  <S=>137  (1)— Estop- 
pel OP  Pbincipai.  to  Dent  Agent's  Ao- 

THOBITY. 

As  the  authority  given  by  such  power  of  at- 
torney was  broad  enough  to  permit  the  attorney 
to  sign  a  bond  in  any  amount  that  might  be 
required,  where  the  attorney  exercised  the  au- 
titority  by  executing  for  defendant  the  bond 
in  an  amount  fixed  by  the  court,  and  the  bond 
was  accepted  by  tlie  court,  defendant  was  es- 
topped from  questioning  the  act  of  the  attor- 
ney. 

5.  Pbincipai,  and  Agent  <8=s>11— Powebs  of 
AnoBNEY— Requisites  —  Acknowledging 

AND  ReCOBDINO.  ... 

An  unsealed  power  of  attorney,  authorizing 
the  attorney  to  execute  a  bail  bond  in  the 
principal's  name  as  surety,  did  not  need  to  be 
acknowledged  or  recorded. 

6.  Pbincipal  and  Agent  ®=9ll— Powebs  op 
Attobnet— Validitt. 

A  power  of  attorney,  suthonzinp  the  agent 
to  execute  a  bail  bond  in  the  principal's  name 
in  any  sum  required  to  be  given,  was  not  in- 
valid because  the  amount  was  not  specified  and 
had  not  then  been  fixed  by  the  court 

Appeal  from  Circuit  Court,  Pike  County. 

Proceedings  by  the  Commonwealth  against 
G.  W.  Mullliis  on  a  forfeited  ball  bond. 
From  a  judgment  for  the  Commonwealth, 
defendant  appeals.    Affirmed. 

J.  If.  York,  of  CaUettsburg,  for  appellant 
Caias.  H.  Morris,  Atty.  Gen.,  and  D.  M.  How- 
erton,  Asst  Atty.  Gen.,  for  the  Commonwealth. 

SETTLE,  C.  J.  This  Is  an  appeal  from  a 
judgment  for  $5,000  rendered  against  the 
appellant,  Q.  W.  MulUns,  In  the  Pike  circuit 
court  upon  a  forfeited  ball  bond,  in  which 
he  was  ball  or  surety  for  the  appearance,  at 
tbe  May  term  of  that  court,  of  one  Lloyd 
Cantrell  to  answer  an  Indictment  charging 
him  with  the  crime  of  murder.  Cantrell  fail- 
ed to  appear  In  court  In  obedience  to  the  ball 
bond ;  hence,  following  the  forfeiture  of  the 
bond,  appellant  was  duly  summoned  to  show 
cause.  If  any  he  could,  why  Judgment  should 
not  go  against  him  for  the  amount  named 
In  the  bond.  He  filed  a  response  in  two 
paragraphs;  the  first  denying  that  he  exe- 
cuted the  ball  bond  as  the  surety  of  Lloyd 
Cantrell  or  otherwise,  or  that  he  authorized 
any  one  to  execute  it  for  him,  or  that  it 
was  his  act  or  deed.  In  the  second  para- 
graph it  was  admitted  that  he  executed  to 
one  J.  S.  Cline  a  power  of  attorney,  author- 
izing him  to  sign  his  name  to  a  ball  bond  for 
Uoyd  Cantrell;  but  aUeged— 
"that  there  was  no  amount  fixed  in  the  power 
of  attorney  that  he  was  to  be  liable  for,  nor 
had  the  amount  of  bail  been  fixed  by  the  court 
at  the  time  he  executed  the  power  of  attorney 
to  the  said  J.  S.  Cline,  and  the  same  is  not 
binding  or  obligatory  on  him." 

On  the  trial  of  the  Issues  made  hy  the 
response  the  parties  filed  an  agreed  state- 
ment of  the  facts  which  showed  the  due  exe- 


cutl<Hi  of  the  bail  bond  by  tbe  appellant, 
whose  name  was  signed  thereto  by  J.  S. 
Cline,  his  attorney  In  fact ;  that  prior  to  the 
execution  of  the  bail  bond  and  its  acceptance 
by  the  court  there  was  filed  an  affidavit 
signed  and  sworn  to  by  appellant,  which  de- 
clared that  he  was  the  owner  of  real  estate 
In  fee  simple  of  the  fair  cash  value  of  $5,000 
over  and  above  all  exemptions  and  liabilities. 
The  power  of  attorney  from  appellant  to  J. 
S.  Cline  Is  as  follows: 

"Commonwealth  of  Kentucky  t.  Uoyd  CantrelL 
"Power  of  Attorney. 

"The  undersigned  G.  W.  Mullins  hereby  by 
these  presents  do  empower  and  constitute  and 
appoint  J.  S.  Cline  of  Pikeville,  Ky.,  my  true 
lawful  attorney  in  fact  and  in  my  name  to  sign 
and  execute  and  acknowledge  a  certain  bail  bond 
required  to  be  executed  by  Lloyd  Cantrell, 
charged  with  the  crime  of  murder,  and  to  exe- 
cute, sign  and  acknowledge  and  deliver  said  bond 
in  any  sum  required  to  be  given,  and  to  do  and 
perform  all  things  in  the  matter  and  execution 
of  said  bond  as  if  I  gave  it  if  I  was  present 

bis 
'•[Signed]    G.  W.  X  MuUins. 
mark 

"Attest:   J.  B.  Sanders." 

Following  and  attached  to  the  above  writ- 
ing is  the  following  certificate: 
"State  of  Kentucky,  County  of   Pike. 

"I,  J.  E.  Sanders,  a  notary  public  in  and  for 
the  county  and  state  aforesaid,  do  certify  that 
foregoing  instrument  of  writing  was  produced 
to  me  in  my  office  and  acknowledged  before  mo 
by  the  said  G.  W.  Mullins  to  be  his  act  and 
deed  and  for  the  purposes  therein  mentioned. 
My  commission  expires  the  15th  day  of  March, 
1920.  Given  under  my  hand  this  the  28th  day 
of   February,   1917.  „     „     . 

"[Signed]    J.   B.   Sanders,      , 
"Notary  PubUc,  Pike  Co.,  Ky." 

The  above  bond,  power  of  attorney,  and 
certificate  of  the  notary  public,  .and  also 
the  affidavit  of  G.  W.  Mullins  as  to  his  sol- 
vency, were  all  produced  and  filed  In  the 
Pike  circuit  court  March  8,  1917,  on  the  day 
tbe  ball  bond  was  executed  and  immediately 
before  Its  execution  and  acceptance. 

By  the  judgment  appealed  from  the  court 
held  the  response  of  appellant  insufficient 
and  adjudged  the  commonwealth  a  recovery 
of  the  amount  of  the  bail  bond.  The  appel- 
lant filed  motion  and  grounds  for  a  new 
trial,  but  the  motion  was  overruled. 

[1]  Appellant  does  not  object  to  the  form 
of  the  baU  bond  or  question  the  regularity  of 
the  proceedings  resulting  In  Its  forfeiture. 
His  sole  complaint  is  that  the  judgment  ap- 
pealed from  should  be  reversed  because  the 
bail  bond  was  and  is  without  any  obligatory 
force  as  to  him ;  it  being  his  contention  that 
J.  S.  Cline,  by  whom  his  name  was  signed  to 
the  bond,  was  without  authority  to  sign 
his  name  thereto  or  for  him  to  execute  tbe 
bond.  This  contention  is  rested  opoa  the 
ground  that,  as  the  power  of  attorney  does 
not  fix  or  indicate  the  penal  sum  for  which 
the  ball  bond  was  to  be  executed,  and,  be- 
cause when  It  was  given  the  Pike  circuit 
court  had  not  previously  fixed  the  amount 
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«f  tile  ball  bond,  these  facts  rendered  the 
power  of  attorney,  as  well  as  the  bail-bond, 
void.  "We  are  unable  to  nnderstand  by  what 
proeeas  of  reasoning  this  contention  can  be 
sostained.  Obviously  it  cannot  be  denied 
that  appellant  possessed  the  right  and  ca- 
])aclty  to  execute  a- valid  power  of  attorney 
for  the  purpose  of  authorizing  another  to 
sign  his  name  as  surety  in  the  bail  bond.  It 
is  «B  elementary  law  of  agency  that  what- 
ever lawful  act  a  principal  may  do  himself, 
he  may  have  performed  by  an  agent,  and 
that  the  tatter's  performance  of  It  will  be  as 
legally  binding  upon  the  principal  as  If  per- 
tonned  by  him  in  person.  Mechem  on  Agen- 
cy. S  ^:  Story  on  Agency,  {6.  In  31  Cyc. 
1229.  it  is  said: 

"An  agent  for  any  purpose  may  l>e,  and  often 
is,  appointed  by  writing,  called  the  power  of  at- 
tttrney;  and,  if  written  authority  is  required 
bjlaw.  the  same  provision  tliat  requires  the 
writing  forbids  that  a  power  previouslj  given 
shall  subaequentlj  be  extended  or  altered  by 
parol.  Ahhoagfa  it  has  been  held  that  the  term 
'power  of  attorney'  imports  a  sealed  instrument 
unless  the  contrary  is  shown,  yet  that  is  not  at 
all  necessary,  and  is  now  much  less  common 
than  formerly.  Indeed,  to  constitute  a  valid 
power,  no  special  form  is  requisite.  It  is 
enough  if  the  principal  in  the  writing  ouk^s  a 
<ilear  expression  of  his  desires.  Nor  need  the 
writing  be  so  detailed  as  to  specify  every  act 
the  agent  is  empowered  to  do,  or  particularly  to 
describe  the  property  with  wUch  he  is  to  deal, 
provided  it  is  specific  enoogh  to  enable  Urn  rea- 
sonably to  understand  his  priucipal's  will." 

[2]  la  brle^  a  power  of  attorney  Is  nothing 
more  than  an  instrument  of  writing  appoint- 
ing an  attorney  la  Cact  for  an  avowed  pur- 
pose, and  setttag  forth  his  powers  and 
dnties. 

[a- J  J  Hie  laagnage  of  the  power  of  attor- 
ney nnder  consideration  Is  explicit  as  to  the 
identity  both  of  the  principal  and  agent;  and 
equally  so  as  to  the  authority  conferred  by 
the  tamter  on  the  latter.  It  leaves  nothing 
to  be  Implied,  bnt  defines  in  precise  words 
erery  aet  to  be  done  by  the  attorney  in  fact. 
In  spedlic  terms  it  authorizes  J.  8.  Cllne, 
attorney  la  tect,  "to  execute,  sign  and  ac- 
knowledge and  deliver  said  bond  in  any  sum 
required  to  be  given  and  to  do  and  perform 
all  things  in  the  matter  and  exeratlon  of 
bsid  bond  as  if  I  gave  it  if  I  was  present." 
Obviously,  authority  to  the  attorney  in  fact, 
sadi  as  was  here  given,  to  sign  the  name 
of  the  principal  as  surety  In  the  ball  bond 
"in  any  amount,"  necessarily  meant  any 
amount  at  which  the  court  having  authority 
to  take  the  bond  might  see  fit  to  fix  the  bail. 
The  instrument  could  not  specify  the  amoimt 
of  the  bond,  as  the  court  had  not  then  fixed 
the  amount;  so,  with  knowledge  of  that 
fact  and  of  the  further  fact  that  the  amount 
would  later  be  specified  by  the  court  liefore 
the  bond  was  executed  or  accepted  It  was  the 
evident  Intention  of  appellant  to  leave  the 
attorney  in  fact  free  to  execute  for  him  the 
bond  In  whatever  amount  the  court  might 


require.  As  the  authority  thns  ^vea  by  ap- 
pellant was  broad  enough  to  permit  the  at- 
torney In  fact  to  sign  a  bond  tn  any  amouut 
that  might  be  required  of  Lloyd  Canlrell, 
and  the  attorney  exercised  the  autliorlty  by 
executing  for  appellant  the  bond  in  an 
amount  fixed  by  the  court,  the  acceptance  of 
the  bond  by  the  court  places  appellant  in  an 
attitude  which  prevents  him  from  now  ques- 
tioning the  act  of  the  attorney  in  fact,  and 
makes  the  case  one  authorizing  the  applica- 
tion of  the  doctrine  of  estoppel.  It  was  not 
necessary  to  record  the  power  of  attorney 
or  even  that  it  should  have  been  acknow- 
ledged before  a  notary  public,  but  the  for- 
mality with  which  It  was  executed  by  appel- 
lant is  of  Itself  sufficient  to  show  his  inten- 
tion to  impress  the  court  and  officers  of  the 
law  with  his  purpose  to  become  bail  for  Can- 
trcU  in  any  amount  that  might  be  fixed  by 
the  .  court 

[e]  We  think  it  dear  that  the  validity  Of 
the  power  of  attorney  was  not  affected  by 
the  omission  therefrom  of  the  amount  of  the 
ball  bond  to  which  the  attorney  in  fact  was 
authorized  to  sign  the  appellant's  name. 
And,  if  right  in  this  conclusion,  it  Is  equally 
clear  that  the  bail  bond  was  not  void  as  to 
appellant  because  of  any  want  of  authority 
on  thb  part  of  the  attorney  in  fact  to  execute 
it  for  him. 

No  reason  is  perceived  for  disturbing  the 
judgment  of  the  circuit  court;  hence  it  Is 
aSirmed. 


BBOWN  et  al.  v.  RICE. 

(Court  of  Appeals  of  Kentucky.    Jan.  29, 1918.) 

Fbaud^lbnt  Conveyancks  «=»137(1)  —  Sale 
ov  Chattels— Retention  of  Posbesston. 
A  verbal  transfer  of  title  to  mules  from  C 
to  R.  without  chaiiKe  of  possession  is,  by  provi- 
sion of  Ky.  8t.  {  1908.  not  good  against  a  sub- 
sequent creditor  of  C.  without  notice. 

Appeal  from  Circnlt  Court,  Johnson 
County. 

Two  suits,  one  by  George  B.  Bice,  the  oth- 
er by  A.  J.  Brown  and  others,  against  one 
Cox.  From  a  Judgment  for  Rice,  Brown  and 
Cox  appeal,  .\fllriiied  in  part,  and  in  i«rt 
reversed,  with  directions. 

Wheeler  &  Wheeler,  of  Ashland,  for  ap- 
pitUants.  Vaughan  &  Howes,  of  PalntsvUle, 
for  appellee. 

CARBOLL,  J.  Bice  brought  this  suit 
against  Cox  in  the  Johnson  circuit  court,  to 
recover  two  mules,  a  wagon  and  a  set  of  har- 
ness, and  damages  for  their  detention,  clain^- 
Ing  that  he  was  the  owner  of  this  property, 
which  was  in  the  possession  of  and  wrong- 
fully detained  by  Cox.  While  this  suit  .was 
pending.  Brown  &  Co.  filed  suit  against  Cox, 
seeking  to  recover  from  him  ^40,  and  also 
seeking  to  enforce  three  mortgage  liens  on 
the  mules.     The  suits  of  Bice  v.  Cox  and 
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Brown  &  Co.  T.  C!oz  were  consolidated,  and 
after  the  answers  had  been  filed  and  tbe  evi- 
dence taken,  the  oonrt  adjudged  that  Rice 
was  the  owner  of  the  mules,  wagon,  and  har- 
ness, and  entitled  to  the  proceeds  of  the 
sale  of  the  mules,  which  had  been  sold  by 
order  of  court  pending  the  litigation,  and 
to  the  possession  of  tbe  wagon  and  har- 
ness. The  court  dismissed  the  counterclaim 
of  Cox  against  Rice  for  $300  in  damages,  and 
gave  Brown  &  Co.  a  personal  judgment 
against  Cox,  but  denied  them  a  lien  by  vir- 
tue of  their  mortgages  on  the  mules.  From 
tbe  judgment  awarding  the  proceeds  of  the 
mules  and  the  possession  of  the  wagon  and 
harness  to  Rice  and  dismissing  the  counter- 
claim of  Cox,  this  appeal  is  prosecuted  by 
Cox;  and  Brown  &  Co.  ask  that  they  be 
granted  an  appeal  from  the  judgment,  hold- 
ing that  they  did  not  have  a  mortgage  lien 
on  the  mules. 

It  appears  from  the  evidence  thi^t  Rice 
had  a  mortgage  on  a  mule  owned  by  Cox; 
that  this  mule  was  traded,  in  April,  1906, 
to  a  man  named  Hager  for  the  two  mules  in 
controversy  In  this  suit.  Cox  agreeing  to 
pay  the  difference  between  the  value  of  the 
mule  he  let  Hager  have  and  the  value  of 
the  two  mules  he  got  from  Hager.  In  this 
trade  between  Cox  and  Hager,  Rice  released 
his  mortgage  on  the  mule  Cox  traded  to 
Hager,  and  also  signed  as  surety  of  Cox  a 
note  to  Hager  for  the  difference  between  the 
value  of  the  mules.  It  also  appears  that 
after  this  Rice  paid  to  Hager  the  amount  of 
the  note  on  which  he  was  surety,  thereby, 
in  effect,  paying  the  whole  of  the  purchase 
price  of  the  two  mules.  After  Cox  secured 
these  two  mules,  they  remained  in  his  pos- 
session, and  were  used  and  worked  by  him 
until  this  suit  was  brought  on  July  12,  1907. 
Cox  says  there  was  an  agreement  that  he 
should  execute  a  mortgage  to  Rice  on  the 
two  mules  to  secure  Rice,  but  that  no  mort- 
gage was  executed;  while  Bice  says  that  it 
was  agreed  between  him  and  Cox  that  the 
mules  should  be  his  property,  although  they 
were  to  remain  in  the  possession  of  Cox. 
Brown  &  Co.,  claiming  that  they  knew  noth- 
ing of  this  private  arrangement  between  Rice 
and  Cox,  took  from  Cox  to  secure  debts  he 
had  contracted  three  mortgages  on  tbe  two 
mules,  in  good  faith  believing  Cox  owned 
them,  and  the  evidence  supports  this  claim. 

Now  the  contention  of  Cox  and  Brown  & 
Co.  Is  that  the  title  to  the  mules  did  not 
vest  in  Rice  at  any  time,  but  that  at  all  times 
they  were  the  property  of  Cox,  and  so  he  had 
the  right  to  mortgage  them  to  Brown  &  Co.; 
that  Bice  had  only  a  i)ersonal  claim  against 
Cox  for  the  amount  Cox  owed  him.  Cox 
says  that  be  traded  for  these  two  mules  In 
AprU,  1906;  and  it  appears  that  he  executed 


three  mortgages  on  the  mules  to  Brown  & 
Co. ;  one  for  |125,  dated  June  10,  1907 ;  the 
second  for  $76,  dated  June  27,  1907;  the 
third  tpr  $40,  dated  July  8.  1907,  but  this 
last  one  was  not  acknowledged  or  tecorued. 

After  carefully  reading  the  record,  we 
are  of  the  opinion  that,  although,  as  between 
Rice  and  Cox,  Rice  should  be  treated  as  tbe 
owner  of  the  mules,  he  riionld  not  be  consid- 
ered as  the  owner  of  them  aa  against  the 
mortgages  of  Brown  &  Co.  It  is  shown  in 
the  evidence  that  Cox  bought  the  mules; 
that  be  assessed  them  for  taxation,  and  that 
Rice  did  not  assess  them;  that  Cox  always 
had  them  in  his  possession;  and  Hager, 
from  whom  the  mules  were  bought,  vaid  that 
Rice  told  him  the  note  executed  for  the  mule» 
was  Cox's  debt,  although  he  (Bice)  would 
have  to  pay  it.  In  addition  to  this,  in  Au- 
gust, 1907,  Cox  and  Rice  entered  into  a  writ- 
ten agreement  concerning  a  logging  contract, 
in  one  clause  of  which  it  was  stipulated  that 
it  Cox  showed  good  faith  in  carrying  out 
the  contract,  Rice  would  surrender  his  claim 
on  the  mules,  provided  that  Cox  reimbursed 
him  for  the  amount  he  had  to  pay;  and  it 
was  further  stipulated  that  if  Cox  showed 
a  disposition  to  carry  out  the  contract,  but 
could  not  pay  the  amount  paid  by  Bice  for 
the  mules,  then  Rice  agreed  to  continue  the 
suit  be  had  brought  for  their  recovery  and 
give  Cox  untU  the  next  term  of  court  to  pay 
him  the  money  that  he  had  paid  on  account 
of  the  mules.  In  short,  the  agreement  be- 
tween Rice  and  Cox,  that  Rice  should  be 
considered  the  owner  of  the  mules,  was  a 
mere  verbal  agreement,  and  it  does  not  ap- 
pear that  Brown  &  Co.  bad  any  actual  no- 
tice of  it  at  the  time  tbe  mortgages  were  tak- 
en; and,  although  tbe  mortgage  for  $40 
was  not  acknowledged  or  recorded,  it,  never- 
theless, evidenced  a  debt  due  by  Cox  to 
Brown  &  Co.,  and,  this  debt  having  been 
contracted  without  any  notice  of  the  verbal 
agreement  between  Cox  and  Rice  by  which 
Rice  was  to  be  the  owner  of  the  mules,  it 
takes  precedence  over  his  claim  to  owner- 
ship, as  Cox  had  been  continuously  in  tbe 
possession  of  tbe  mules  and  exercising  the 
usual  acts  of  ownersbip  over  them  from  the 
time  of  their  purchase  in  AprU,  1906.  See 
section  1908  of  the  Kentucky  Statutes. 
There  is  no  substantial  merit  in  the  counter- 
claim of  Cox  against  Rice. 

Wherefore,  on  the  appeal  of  Cox,  the 
judgment  Is  affirmed.  Brown  &  Co.  are  grant- 
ed an  appeal,  and  the  judgment,  denying 
them  a  lien  by  virtue  of  their  mortgages  on 
the  mules,  is  reversed,  with  directions  to  en- 
ter a  judgment  giving  them  so  much  of  the 
money  realized  from  the  sale  of  the  mules 
as  may  be  necessary  to  satisfy  their  mort- 
gage debts,  together  with  interest  and  costs. 
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BBOWN  ▼.  BI/A.CKWELL  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  25, 1918.) 

Wills  «=»e34(20)— Cohbtbtjction— Devibb 
OF  Ybsted  Rkmaindebs— "Ob  Theib  Heibs" 
— "Akd  Theib  Heibs." 
Where  testator  gave  his  son  all  of  his  real 
estate,  to  have  and  to  bold  daring  his  natural 
life,  and  at  his  death  to  be  divided  equally  "be- 
tween his  fonr  now  livine  children  or  their 
heirs,"  the  will  vested  a  lite  estate  in  the  son, 
vith  vested  remainders  Id  his  four  children,  and 
the  one-fourth  interest  in  remainder  belonging 
to  a  child  was  not  affected  by  her  death  before 
the  death  of  the  life  tenant,  her  father,  but 
passed  by  inheritance  to  her  parents  as  her 
heirs;  "or  their  heirs"  being  equivalent  to  "and 
their  heirs,"  words  of  limitation. 

Appeal  from  Circuit  Court,  JetEenon 
County,  Chancery  Branch,  Second  Division. 

Suit  by  WUber  Blackwell  and  others 
against  W.  M.  Brown.  From  a  Judgment  for 
plalntUTs,  defendant  appeals.  Judgment  af- 
firmed. 

VL  L.  McDooald,  oif  Iioulsvllletiftir  appellant. 
Xfc  R.  Curtis,  of  LonisvUle,  for  appellees. 

MILLER,  J.  The  appellant,  W.  M.  Brown, 
bought  a  f&rm  on  Floyd's  fork.  In  Jef- 
ferson county,  from  the  appellees,  WUber 
Blacbwell,  Loulle,  his  wife,  and  their  three 
children,  and  refused  to  accept  the  deed  they 
tendered  him  on  the  ground  that  their  title 
to  the  land  was  not  good.  The  case  turns 
on  the  proper  construction  of  the  will  of  W. 
B.  Blackwell,  the  father  of  Wilber  Blackwell, 
imder  which  one-half  of  the  land  is  held. 
After  giving  practically  all  of  his  personal 
property  to  his  son,  WUber  Blackwell,  abso- 
lutely, the  testator  disposed  of  his  real  es- 
tate by  the  foUowlng  clause: 

"I  also  give  him  aU  of  my  real  estate  to  have 
and  to  hold  during  his  natural  life  and  at  his 
death  to  be  divided  equally  between  his  now  four 
living  chUdren  or  their  heirs." 

The  testator,  W.  B.  BlackweU,  died  In  1912, 
leaving  one  chUd,  WUber  Blackwell,  surviv- 
ing him.  WUber  Blackwell  then  had  four 
children,  Sue  Cleo  BlackweU,  Blandbe  Black- 
well  Downey,  Wm.  W.  Blackwell,  and  Mary 
M.  Blackwell;  all  being  adults.  Mary  M. 
BlackweU  never  married  and  died  Intestate 
at  the  age  of  23,  In  1913,  leaving  her  parents, 
WUber  Blackwell  and  LouUe  P.  BlackweU, 
as  her  heirs  at  law.  Wilber  BlackweU,  his 
wife,  Loulle  P.  BlackweU,  and  their  three 
chUdren  joined  as  grantors  In  the  deed  to 
Brown. 

It  Is  the  contention  of  the  appeUees,  WU- 
ber BlackweU  and  his  chUdren,  and  this  con- 
tention was  upheld  by  the  judgment  of  the 
<^hancellor,  that  the  wlU  vested  a  life  estate 
In  WUber  BlackweU,  with  a  vested  remainder 
In  his  four  chUdren;  the  words  "or  their 
heirs"  being  treated  as  equivalent  to  "and 
their  heirs,"  and,  being  words  of  limitation, 
they  indicated  that  the  Uving  chUdren  took 
estates  of  inheritance.  Under  this  construc- 
tion  the  <me-fourth   interest   in   remainder; 


whldi  belonged  to  Mary  M.  BlackweU  was 

not  affected  by  her  death  before  the  death 
of  the  life  tenant,  but  passed  by  inheritance 
to  her  parratts  as  her  heirs.  Likewise  the 
Interests  of  the  other  three  children  of  Wil- 
ber BlackweU,  being  vested  Interests  In  re- 
mainder, and  not  subject  to  be  defeated  6y 
their  death  before  the  death  of  the  life  ten- 
ant, they  could  convey  an  indefeasible,  and 
marketable  title  to  their  Interests. 

On  the  other  hand.  Brown  contends  that 
the  words  "or  their  heirs"  were  used  by  the 
testator  to  Unply  a  substituted  gift  to  such 
h^ra  In  the  event  that  at  the  period  of  dis- 
tribution provided  for,  namely,  the  death  of 
Wilber  Blackwell,  one  or  more  of  his  chU- 
dren may  have  died.  If  the  words  "or  their 
heirs"  are  to  be  treated  as  words  of  purchase, 
thus  indicating  the  persons  who  are  to  take 
the  remainder  interest,  and  not  merely  words 
of  limitation,  defining  the  estate  given.  It 
follows  that,  since  it  cannot  be  ascertained 
until  the  death  of  the  life  tenant  who  wUl 
be  entitled  to  such  remainder  interest,  the 
circuit  court  should  not  have  required  the 
appellant  to  accept  a  conveyance  from  the 
appeUees. 

The  question  for  decision,  therefore.  Is 
this:  When  the  testator  gave  his  reel  es- 
tate to  his  son,  Wilber  BlackweU,  for  life, 
and  directed  that  at  Wllber's  death  it  should 
be  divided  equally  between  his  four  chUdren, 
or  their  heirs,  whs,t  estate  did  the  four  chil- 
dren, take?  Substantially  the  question  here 
presented  was  before  the  court  in  WllUams 
V.  WUUams,  91  Ky.  647,  16  S.  W.  361,  13 
Ky.  Law  Rep.  293,  where  the  testator  de- 
vised one-third  of  his  lands  to  his  wife  for 
life,  and  directed  that  at  her  death  the  whole 
of  his  landed  estate  should  go  to  his  son  "or 
his  heirs."  It  was  held  that  the  son  took  a 
fee  that  vested  upon  the  testator's  death; 
the  word  "or"  being  read  as  equivalent  to 
"and."  The  earlier  cases  bearing  on  the  sub- 
ject were  therein  coUected  and  reviewed,  atid 
the  case  was  followed  and  approved  In  Drlggs 
V.  Plunkett,  105  S.  W.  978,  32  Ky.  Law  Rep. 
390,  in  Ochs  v.  Kramer,  107  S.  W.  ^60,  32 
Ky.  Law  Rep.  762,  and  in  other  cases. 

In  the  more  recent  case  of  Fischer  v.  Stoe- 
pler  et  al.,  162  Ky.  817,  163  S.  W.  420,  the 
question  was  again  before  the  court,  and  the 
ruUng  In  WlUiams  v.  WlUlams,  supra,  and 
the  other  cases  cited,  was  again  approved 
and  followed.  In  Fischer  v.  Stoepler,  supra, 
the  testator  gave  his  real  estate  to  his  daugh- 
ter-in-law for  Ufe,  "and  after  her  death  the 
same  shall  be  equally  divided  between  her 
above-named  children,  or  to  their  heirs." 
In  holding  that  the  children  took  a  vested 
interest,  which  was  not  subject  to  be  defeat- 
ed by  their  death  In  their  mother's  lifetime, 
the  court  said: 

"The  word  'heirs'  is  a  word  of  Umitation, 
and  not  of  purchase,  and  it  will  be  read  in  its 
proper  legal  sense,  unless  there  is  something  in 
the  instrument  showing  that  the  testator  did  not 
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use  it  in  this  sense.  Clay  v.  Clay,  2  Dut.  295; 
Prltchard  v.  James,  93  Sy.  306,  20  S.  W.  216, 
14  Ky.  Law  Rep.  243;  Scott  v.  Noel,  45  S. 
W.  517,  20  Ky.  Law  Rep.  188;  Underwood  v. 
Magruder,  87  S.  W.  1076,  27  Ky.  Law  Rep.  1105. 
The  heir  takes  from  his  ancestor,  and  a  limita- 
tion to  a  person  or  his  heirs  is  a  limitation  to 
him;  for  the  word  'or'  must  be  equivalent  to 
'and.* " 

From  these  authorities  It  is  plain  that  this 
case  does  not  belong  to  that  class  of  cases  In 
which  the  testator  expressly  shows  that  only 
the  children  living  at  the  death  of  the  life 
tenant  are  to  take  the  property.  Cases  of 
that  class  have  no  application  to  a  will  like 
the  one  before  us.  Appellees'  title  Is  good, 
and  the  chancellor  properly  enforced  the 
contract 

Judgment  affirmed. 


SWEATS   ADM'R  v.    LOUISVILLE   &   N. 

R.  CO. 
(Court  of  Appeals  of  Kentucky.    Jan.  26, 1918.) 

1.  Railboads  «=>355(1)— Persons  on  Tback 
.  — Bt«CKED  Cbossing— Tbespass. 

Where,  due  to  stopping  of  a  freight  on  a 
side  track,  so  as  to  block  a  crossing  for  an 
unreasonable  length  of  time,  one  walked  down 
to  the  right  of  way  to  get  around  the  train, 
he  was  a  trespasser. 

2.  Evidence  ^=>62  —  Vision  —  Hbabino— In- 

TEIXIOENCE— PBESUMPTION  . 

It  is  presumed  that  a  person  is  possessed 
of  average  vision  and  hearing  and  ordinary  in- 
telligence in  negligence  cases,  in  the  absence 
of  any  showing  to  the  contrary. 

3.  Railroads  €=»3!)4(1)  —  Tbebpabsebs  on 
Tback— DtiTT  to  Wabn — Pleading. 

Where  one  left  a  highway  to  walk  around  a 
freight  on  a  side  track  blocking  the  crossing, 
and  had  to  pass  between  two  engines  of  two 
freights  on  the  right  of  way,  to  recover  for 
negligence  of  the  crews  of  such  freights  for  not 
warning  of  the  approach  of  a  passenger  train 
on  the  main  track,  it  would  be  necessary  to  al- 
lege tiiat  they  saw  her  peril  in  time  to  warn 
her,  and  that  she  could  not,  by  the  exercise  of 
ordinary  care,  have  known  of  its  approach: 
the  trainmen  owing  no  duty  to  warn  a  tres- 
passer, and  having  the  right  to  believe  that  she 
had  onlinary  intelligence  and  would  not  walk  in 
front  of  the  passenger  train  or  place  herself 
in  a  perilous  position. 

Appeal  from  Circuit  Court,  Nelson  County. 

Action  by  Elizabeth  Sweat's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  judgment  sustaining  a 
demurrer  to  the  petitl<«,  plaintUC  appeals. 
Affirmed. 

Ernest  N.  Fulton,  Frank  B.  Daugherty,  and 
W.  H.  Fulton,  all  of  Bardstown,  for  appel- 
lant Benjamin  D.  Warfield,  of  Louisville, 
Jno.  A.  Fulton  and  Jno.  S.  Kelley,  both  of 
Bardstown,  for  appellee. 

SETTLE,  C.  J.  This' is  an  appeal  from  a 
^dgment  of  the  Nelson  circuit  court  sustain- 
ing a  general  demurrer  filed  by  the  appellee 
to  the  appellant's  petition,  as  amended,  and, 
upon  his  declining  to  plead  further,  dismiss- 
ing the  action.  The  action  was  brought  by  ap- 
pellant as  administrator  of  the  estate  ot  Eliz- 


abeth Sweat  deceased,  to  recover  of  the  ap- 
pellee damages  for  her  death,  alleged  to  have 
been  caused  by  its  negligence  and  that  of  Its 
servants,  so  Qie  question  presented  for  our 
dedsiOD  by  the  appeal  la  whether  the  peti- 
tion, as  amended,  states  a  cause  of  action. 

The  appellant's  intestate  seems  to  have  met 
her  death  under  the  following  circumstances: 
Though  a  resident  of  New  Hope,  a  village 
in  Nelson  county  situated  on  the  appellee's 
line  of  railroad  known  as  the  "KnoxvlUc 
Branch,"  the  decedent  was  employed  in  the 
bottling  department  of  a  distillery  located 
on  appellee's  railroad  about  two  miles  from 
that  village.  It  was- the  custom  of  the  de- 
cedent to  walk  to  and  from  her  work,  leaving 
her  home  in  the  morning  and  returning  in 
the  afternoon.  The  coimty  road  leading  from 
the  distillery  to  New  Hope  crosses  appellee's 
railroad  track  at  a  point  a  quarter  ot  a  mile 
distant  from  New  Hope,  and  from  the  cross- 
ing parallels  the  railroad  track  to  the  latter 
place.  At  this  crossing  there  Is  a  long  side 
track  or  switch  which  extends  from  New 
Hope  to  and  beyond  the  public  crossing,  near- 
ly to  a  private  crossing  several  hundred 
yards  on  the  other  side  thereof.  The  side 
track  is  crossed  by  the  county  road  where  it 
crosses  the  main  trade  On  the  day  of  the 
accident  the  decedent  in  returning  to  her 
home  from  the  distillery,  upon  reaching  the 
public  crossing  previously  mentioned,  found 
it  obstructed  by  a  freight  train  standing  on 
the  side  track,  which  had  been  run  thereon 
to  allow  the  passing  on  the  main  track  of  a 
passenger  train  then  due  and  on  its  way  to 
Louisville.  In  addition  to  the  freight  train 
standing  on  the  crossing,  there  was  another 
freight  train  occupying  the  side  track  above 
the  crossing  which  had  also  gone  thereon  to 
get  out  of  the  way  of  the  passenger  train.  In 
order  to  find  a  place  to  cross  the  two  tracks 
unoccupied  by  the  freight  train  standing  on 
the  side  track,  and  over  the  public  crosslnc, 
the  decedent  left  the  county  road  at  the 
crossing  and  proceeded  along  and  south  of  the 
side  track  until  she  reached  the  engine  of 
the  first  freight  train,  when  she  discovered 
the  other  freight  train  standing  further  up  on 
the  side  track  with  its  engine  facing  that  of 
the  first  train.  Observing  that  there  was  a 
space  of  about  20  feet  between  the  two  en- 
gines, the  decedent  walked  between  them  over 
the  side  track  and  on  to  the  main  track,  and 
In  thus  attempting  to  cross  the  main  track 
was  struck  and  killed  by  the  passing  passen- 
ger train. 

The  above  facts  are  set  forth  by  the  peti- 
tion, in  substance,  as  we  have  stated  them, 
but  with  greater  detail  and  much  quoting  of 
evidence.  The  original  petition  alleges  that 
the  death  of  the  decedent  was  caused  by  the 
negligence  of  appellee  and  Its  servants  in 
charge  of  the  freight  trains  in  unreasonably 
obstructing  with  them  the  public  crossing 
"more  than  five  minntes,"  but  in  the  amend- 
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«d  petition  It  was  alleged  that  her  death  was 
caused  Ijy  the  negligence  of  the  servnnts  In 
charge  of  the  fright  trains,  in  failing  to 
warn  her  of  the  danger  of  going  upon  the 
main  track  immediately  before  she  was 
struck  by  the  passenger  train,  and  that  the 
danger  was  not  known  to  her,  but  was  known 
to  them.  There  is  no  complaint  that  the  pas- 
senger train  did  not  give  the  usual  signals 
for  the  public  crossing  in  approaching  it,  or 
that  its  rate  of  speed  was  unusual.  We  are 
unable  to  sec  how  the  obstrnctlon  of  the 
crossing  by  the  freight  trains,  or  either  of 
them,  though  conceded  to  be  unreasonable 
and  negligent,  can  be  regarded  as  the  prox- 
imate cause  of  the  decedent's  death.  Indeed, 
this  is  admitted  In  the  brief  of  appellant's 
counsel,  and  in  effect  abandoned  as  a  ground 
of  recovery.  Its  matprlallty,  however,  is 
urged  f6r  the  purpose  of  indicating  the  ne- 
cessity for  the  decedent's  leaving  the  cross- 
ing and  going  upon  the  main  track  at  the 
place  of  the  accident. 

The  remaining  ground  of  recovery  relied 
upon  is  the  failure  of  appellee's  servants  on 
the  freight  trains  to  warn  the  decedent  not 
to  go  upon  the  track.  And  while  the  petition 
and  amendment  iMth  allege  tliat  the  decedent 
did  not  know  of  the  danger  attending  her 
stepping  upon  the  main  track  immediately 
before  the  train  struck  her,  it  is  nowhere  al- 
leged therein  that  she  was  not  familiar  with 
the  time  of  the  running  of  passenger  trains 
at  New  Hope  and  the  place  of  the  accident, 
or  that  the  train  by  which  she  was  killed 
was  not  running  on  its  usual  schedule  time. 
The  fact  that  she  dally  twice  passed  the 
crossing  In  going  to  and  from  her  place  of 
work  would  seem  to  indicate  her  familiarity 
with  the  running  of  such  trains. 

No  authority  is  cited  by  appellant's  couil- 
8ti  sustaining  their  contention  that  the 
ftelgjit  train  employes  owed  decedent  the  du- 
ty of  warning  her  of  the  coming  of  the  pas- 
smger  train.  In  neither  of  the  two  cases 
dted  by  them,  Gregory  t.  U  ft  N.  R.  R.  Co., 
79  S.  W.  238,  26  Ky.  Law  Rep.  1986,  and 
Kendall  ▼.  L.  ft  N.  R.  R.  Oa,  76  S.  W.  376, 
was  a  recovery  allowed.  On  the  contrary,  in 
both  of  them  the  jury  were  peremptorily  in- 
structed by  the  trial  court  to  find  for  the  de- 
fendant and  both  judgments  were  affirmed  on 
appeal.  Although  it  is  true  that  in  each  of 
these  cases  the  ground  of  recovery  relied  on 
was  the  failure  of  an  employ<^  other  than 
those  operating  the  train  which  inflicted  the 
injury,  to  warn  the  plaintiff  of  the  danger,  in 
the  Gregory  Case  this  court  made  no  ruling 
on  the  question  at  all,  but  disposed  of  the 
case  by  holding  that  the  engineer  of  the 
freight  train,  who,  it  was  claimed,  should 
have  warned  Gr^ory  of  the  danger,  did  not 
know  that  the  pas8«iger  train  which  struck 
him  was  about  to  pass  or  that  Gregory  was 
unaware  of  its  approach,  or  suspected  that 
be  would  c«mtinue  on  the  main  track  in  front 
of  the  approadilng  train.    In  the  Kendall 


Case  the  contention  of  the  plaintiff  that,  the 
employ^  who  saw  Kendall  sitting  under  a 
freight  car  half  an  hour  before  the  accident 
which  resulted  In  his  death  was  guilty  of  neg- 
ligence because  of  his  failure  to  warn  him 
of  the  peril  of  his  position  was  overruled, 
as  the  car  was  not  then  to  be  moved,  and  it 
was  not  known  by  the  employ^  when  it  would 
be  moved. 

We  fall  to  find  it  alleged  in  the  petition  or 
amendment  that  the  decedent  could  not,  by 
the  exercise  of  ordinary  care,  have  known 
of  the  approach  of  the  passenger  train,  re- 
gardless of  whether  or  not  any  one  else 
warned  her  of  its  approach.  So  as  a  matter 
of  fact  the  petition  does  not  exonerate  her 
of  contributory  negligence  in  going  on  the 
track  immediately  in  front  of  the  train  which 
struck  her.  But  such  negligence  on  her  pkrt. 
would  not,  it  is  true,  prevent  a  recovery,  if 
In  point  of  fact  the  employes  on  the  freight 
trains  were  charged  with  the  duty  of  warn- 
ing her  of  the  danger  and  had  knowledge  of 
her  peril  In  time  to  have  warned  her  there- 
of before  the  train  struck  her. 

The  only  argument  offered  by  appellant's 
counsel  in  justification  of  the  decedent's  right 
to  go  upon  the  main  track  where  the  passen- 
ger train  struck  her  is  that  it  was  made 
necessary  by  the  unlawful  obstruction  of  the 
public  crossing,  which,  it  is  contended,  gave 
her  the  status  occupied  by  the  plaintiff  in 
Trent,  by,  etc.,  v.  N.  ft.  W.  Ry.  Co.,  167  Ky. 
319,  180  S.  W.  792,  who,  in  attempting  to 
cross  between  the  car  at  a  public  crossing, 
was  held  by  this  court  entitled  to  have  his 
case  go  to  the  jury.  The  contention  is  man- 
ifestly unsound!  First  of  all,  the  plaintifiT  in 
the  Trent  Case  was  a  mere  <ihild,  eight  years 
of  age,  as  to  whom  the  court  declared  it 
would  not  hold,  as  a  matter  of  law,  that  he 
was  cai>able  of  contributory  negligmce,  and 
for  tbla  reason  further  declared  that  the  rule 
applicable  to  the  negligence  of  an  adult  could 
not  be  applied  to  him.  So,-  if  the  decedent 
here  had  attempted  to  cross  the  track,  as 
did  Trent,  by  passing  under,  over,  or  between 
the  cars,  and  had  been  killed  in  so  doing, 
she  would  have  been  guilty  of  negligence  as 
a  matter  of  law.  And,  if  so,  did  her  attempt 
to  cross  the  track  away  from  the  public 
crossing,  under  the  circumstances  attending 
that  act,  give  her  administrator  a  stronger 
right  of  recovery  than  he  would  have  had  if 
she  had  made  the  attempt  at  the  crossing  in 
the  manner  adopted  by  Trent?  In  the  Trent 
Case  we  in  part  said: 

"In  determining  whether  or  not  the  court  be- 
low erred  in  granting  a  peremptory  instruc- 
tion, it  will  be  necessary  to  consider  the  follow- 
ing questions:  (1)  Was  appellant  injured  at  a 
public  road  crossing?  (2)  Was  the  road  ob- 
structed by  appellee's  train  for  an  imreasonable 
length  of  time?  (3)  if  questions  1  and  2  arc 
answered  in  the  affirmative,  would  the  facts 
proven  support  a  finding  for  the  appellant?  If 
all  three  of  these  questions,  on  the  proof,  can 
be  answered  affirmatively,  the  court  erred  in 
giving  the  peremptory;  if  any  of  them  must 
be  answered  in  the  negative,  the  instruction  was 
proper." 


Digitized  by  LjOOQIC 


16 


200  SOUTHWESTERN  RBPORTBB 


(Ky. 


The  inference  dedndble  from  tbe  state- 
ment of  these  propositions  would  seem  to  be 
that,  if  Trent  had  not  been  Injured  at  a  pub- 
lic crossing,  the  action  of  the  trial  court 
In  giving  the  peremptory  instruction  would 
not  have  been  error. 

[1]  There  Is  nothing  stated  in  the  petition 
or  amendment  that  gives  the  decedent  any 
other  status  than  that  of  a  trespasser. 
Therefore  the  recovery  sought  for  death 
must  depend  upon  whether  their  averments 
present  such  facts  as,  if  established  by  evi- 
dence, would  show:  (1)  That  it  was  the  duty 
of  appellee's  servants  in  charge  of  the  freight 
trains,  if  they  saw  the  decedent  going  upon 
the  railroad  track,  to  warn  her  of  the  danger 
attending  such  act;  (2)  that  they  discovered 
her  peril  in  such  time  as  would  have  en- 
abled them  by  the  exercise  of  ordinary  care 
to  have  prevented  her  death.  The  first  of 
these  propositions,  resting  upon  such  a  state 
of  facts  as  are  here  alleged,  does  not  seem 
to  have  been  passed  on  in  this  jurisdiction, 
but  in  Lapp,  Adm'r,  v.  U,  H.  &  St.  L.  Ry. 
Co.,  178  Ky.  647,  199  S.  W.  798,  recognition 
seems  to  have  been  given  tbe  doctrine  em- 
bodied in  this  proposition.  The  action  was 
'brought  by  tbe  personal  representative  of 
the  decedent  to  recover  of  the  railroad  com- 
pany damages  for  his  death,  resulting  from 
bis  being  knocked  from  a  trestle  by  a  train. 
It  appears  from  the  facts  contained  In  tbe 
opinion  that  the  trestle  on  which  the  dece- 
dent was  killed  was  being  repaired  by  the 
railroad  company,  and  for  that  reason  it  bad, 
during  tbe  making  of  tbe  repairs,  an  em- 
ploy6  at  or  near  tbe  trestle  to  watch  and 
control  tbe  movement  of  traiiks  in  approach- 
ing and  passing  over  It  Complaint  was 
made  in  the  petition  that  there  was  negli- 
gence both  on  tbe  part  of  this  watchman  and 
tbe  engineer  in  charge  of  the  train.  In  deal- 
ing with  these  contentlonB,  we  in  Uie  opinion 
said: 

"But  it  is  said  that  there  are  two  features  of 
this  case  that  take  it  out  of  the  ordinary  rule 
relating  to  trespassers:  (1)  That,  as  Marcum 
knew  Taylor  was  going  on  the  trestle,  it  was 
his  duty  to  signal  the  engineer  to  stop  his 
train,  or  at  least  to  slack  its  speed,  neither  of 
which  he  did;  (2)  that  a  person  on  a  trestle 
when  a  train  is  approaching  is  necessarily  in 
a  position  of  peril,  and  there  was  sufficient  evi- 
dence to  take  the  case  to  the  jury  on  the  theory 
that  the  engineer  saw  or  could  have  seen  Taylor 
on  the  tresue  in  ample  time  to  have  stopped  his 
train  before  striking  him.  In  support  of  the 
first  proposition  the  case  of  Glenn^  Adm'r  v. 
L.  &  N.  B.  R  Co.  [90  S.  W.  975]  28  Ky.  Law 
Rep.  949,  is  relied  on.  Glenn  was  killed  by  one 
of  the  trains  of  the  railroad  company  while 
wandering  on  the  track  in  a  state  of  helpless 
intoxication.  The  petition,  to  which  a  demurrer 
was  sustained,  averred  'that  appellee's  station 
agent  at  that  station  was  notified  of  the  fact 
that  decedent  was  then  on  appellee's  line  of 
railway,  in  a  helple8B,_  drunken  condition,  75 
yards  ahead  of  the  train,  and  that  he  received 
such  notice  before  the  train  came  to  a  stop  at 
the  station,  •  •  •  but  that  the  agent  failed 
to  give  notice  to  those  in  charge  of  the  train 
that  decedent  was  then  on  the  railway ;  that, 
had  be  done  so,  the  train  could  have  been  stop- 
ped without  damage  or  loss  to  appellee  or  its 


passengers,  and  the  life  of  decedent  eonld  have 
been  saved,  but  that,  having  failed  to  give  such 
notice,  the  engineer  of  the  train,  being  in 
ignorance  of  the  facts,  ran  the  train  against 
and  over  the  decedent  and  killed  him.'  This 
court,  however,  held  that  the  petition  stated  a 
good  cause  of  action,  saying  that  it  was  the 
duty  of  the  station  agent  to  have  notified  the 
persons  in  charge  of  the  train  of  the  presence 
of  Glenn  on  the  track,  and  that  the  railroad 
company  was  accountable  for  this  breach  of  dut> 
on  the  part  of  its  agents.  Another  case  relied 
on  is  Fagg's  Adm'r  v.  L.  &  N.  R.  R.  Co.,  Ill 
Ky.  30  [63  S.  W.  580,  23  Ky.  Law  Rep.  383, 
54  L.  R.  A.  919].  Fagg,  with  the  knowledge  of 
one  of  the  railroad  company's  station  agents 
and  also  its  superintendent,  was  on  the  track 
in  a  drunken  and  helpless  condition,  of  which 
condition  and  his  place  of  peril  they  had  no- 
tice in  time  to  have  given  warning  to  a  train 
that  was  approaching,  but  they  failed  to  do  so 
and  Fagg  was  killed  by  the  train.  In  holding 
that  the  case  should  have  gone  to  the  jury,  the 
court  said :  'Should  the  company  be  held  re- 
sponsible because  its  superintendent  at  Nash- 
ville and  its  agent  at  Franklin  knew  that  the 
decedent  was  on  the  track  in  a  drunken  and 
helpless  condition,  and  that  shortly  thereafter  a 
tram  would  pass  over  its  track  through  the  cut. 
and  failed  to  notify  those  in  charge  of  it  of 
his  situation,  and  thus  avoid  the  calamity  which 
befell  him?  We  think  it  should.  The  knowl-» 
edge  of  these  officers  was  the  knowledge  of  tbe 
company.  From  the  averments,  they  could  have 
avoided  the  injury  by  the  exercise  of  ordinarv 
care.'  To  the  same  effect  is  C,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Marrs'  Adm'i,  119  Ky.  954  [85  S. 
W.  188,  27  Ky.  Law  Rep.  388,  70  L.  R.  A. 
291,  115  Am.  St.  Rep.  289].  But,  plainly,  the 
rule  announced  in  the  cases  cited  should  not 
be  applied  to  the  facts  of  this  case.  Taylor 
was  neither  ignorant,  drunk,  feeble,  nor  helpless, 
nor  so  young  in  years  as  to  need  protection. 
After  Marcum  told  him  the  train  was  coming 
and  that  h^  ought  not  to  go  on  the  trestle,  there 
was  no  reason  why  he  should  have  given  him 
any  further  attention,  and  he  was  not  guilty  of 
any  neglect  or  breach  of  duty  in  failingto  ob- 
serve the  course  that  Taylor  pursued.  He  had 
the  right  to,  and  apparently  did,  assume  that 
Taylor  was  capable  of  taking  care  of  himself 
and  would  not  needlessly  put  himself  in  a  place 
of  danger  after  he  had  been  warned  that  the 
train  was  coming." 

[2]  The  facts  of  tbe  Instant  case,  like  those 
of  the  Lapp  Case,  readily  differentiate  it  from 
the  cases  cited  and  discussed  in  tbe  Lapp 
Case.  Here  tbe  decedent  was  neither  igno- 
rant nor  helpless ;  at  any  rate,  it  is  not  so  al- 
leged in  tbe  petition.  Therefore  the  presump- 
tion must  be  Indulged  that  she  was  possessed 
of  average  vision  and  bearing  and  also  of  or- 
dinary Intelligence.  This  being  true,  there 
would  seem  to  be  no  reason  why  tbe  appel- 
lee's employes  In  charge  of  the  freight  trains 
should  have  taken  It  for  granted  under  the 
circumstances  attending  her  movements  that 
the  decedent  bad  not  heard  tbe  signals  given 
by  the  approaching  train  for  the  public  cross- 
ing, nor  of  its  immediate  coming,  or  would 
not  wait  for  It  to  pass  before  attempting  to 
go  upon  the  track  over  which  it  ram.  On 
tbe  contrary,  had.  they  not  tbe  right  to  as- 
sume, as  apparently  they  did  assume,  that 
the  decedent  was  capable  of  taking  care  of 
herself,  and  would  not  needlessly  put  her- 
self in  a  place  of  danger,  after  having  every 
opportunity  to  know  that  tbe  train  was  com* 
Utg? 
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[3]  Conceding,  bowever,  as  we  most,  tbe 
correctness  of  the  doctrine  declared  In  Glenn 
V.  T..  &  N.  B.  R.  Co.,  Fagg's  Adm'r  t.  L.  &  X. 
R.  R.  Co.,  and  C,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Marrs'  Adm'z,  supra,  it  cannot  be  applied 
here,  because  of  the  absence  from  the  peti- 
tion, as  amended,  of  two  averments  essential 
to  the  statement  of  a  cause  of  action,  viz.: 
Tliat  the  decedent  could  not,  by  tbe  exercise 
of  ordinary  care,  have  known  of  tbe  coming 
of  the  train  in  time  to  prevent  ber  death, 
and  that  ber  death  would  not  have  occurred, 
but  for  tbe  ftiUure  of  appellee's  servants  on 
tbe  freight  train,  after  discovering. her  peril, 
to  exercise  ordinary  care  to  prevent  sam& 
It  was  not  sufficient  to  merely  allege,  as  was 
done  in  the  petition,  that  the  decedent  did  not 
know  of  the  comics  of  the  passenger  train. 
Being  a  tre^asser,  and  with  no  duty  owing 
ber  by  appellee's  servants  to  notify  her  of  its 
coming,  it  was  her  duty,  before  venturing  on 
the  track,  to  use  ordinary  care  to  ascertain 
whether  the  train  was  approaching,  and  that 
she  did  use  such  care,  or  that  its  exercise 
would  or  could  not  have  prevented  her  death, 
should  have  been  alleged. 

On  the  other  hand,  as  she  was  a  trespasser 
upon  appellee's  right  of  way,  appellee's  serv- 
ants on  the  freight  trains  were  under  no  duty 
to  keep  a  lookout  for  ber  or  for  her  safety ; 
and  appellee  cannot  be  made  liable  for  her 
death,  unless  the  peril  resulting  to  her  from 
going  upon  the  track  was  discovered  by  these 
servants  at  such  a  time  as  that  they  could,  by 
the  exercise  of  ordinary  care,  have  prevented 
her  death.  It  is  alleged  in  the  petition  that 
appellee's  servants  on  the  freight  trains  knew 
of  the  decedent's  peril  when  she  stepped  up- 
on the  track  and  that  they  failed  to  warn  her 
of  the  danger  in  which  she  thus  placed  her- 
self;' but  It  is  not  alleged  therein  that  the 
discovery  by  them  of  her  peril  was  made  a 
sufficient  time  before  her  death  for  them,  by 
the  exercise  of  ordinary  care,  to  prevent  It. 
The  omission  from  the  petition  and  amend- 
ment of  the  two  essential  allegations  men- 
tioned rendered  It  fatally  defective.  Con- 
Eidered  as  a  whole,  it  falls  to  sufficiently 
show  that  the  decedent's  death  was  not 
caused  by  her  own  negligence,  and  does  not 
state  a  cause  of  action  against  the  appellee. 

Wherefore  tbe  Judgment  of  the  circuit 
court,  sustaining  tbe  demurrer  to  tbe  i>etltion 
as  amended,  and  dismissing  tbe  action.  Is 
affirmed. 


ILLINOIS  CENT.   R.  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Jan.  29, 1918.) 

L  Raoaoads  €=9255(8)  —  Maintenance  of 

Stations— Penal     Statutes— Indictments 

— Sufficienot. 

Indictment  charging  that  railroad  within  12 

months  prior  thereto  unlawfully  and  willfully 

failed  to  provide  a  suitable  waiting  room  at  an 

incorporated  town,  there  being  only  one  waiting 


room  for  white  passengers,  that  it  was  too  small» 
and  was  not  sufficiently  heated  or  ventilated, 
and  was  not  supplied  with  suitable  furniture, 
and  was  not  kept  in  decent  order  is  sufficient 
to  charge  tbe  offense  of  violation  of  Ky.  St. 
I  7*72,  reqaiiing  suitable  depots. 

2.  Railboads  «=>255(10)— Waitino  Rooms— 

MiAlNTENAMCE— PKOSECUXIONS— BUBDKN       OF 

Pboof. 

It  being  prerequisite  to  doing  business  as  a 
railroad  that  the  operator  be  incorporated, 
whether  a  domestic  or  foreign  corporation,  the 
state,  in  prosecution  for  failure  to  maintain 
suitable  waiting  room  as  provided  by  Ky.  St. 
i  772,  need  not  prove  that  the  defendant  was 
a  corporation. 

3.  Railroads    «=>255(2)— Stations— Mainte- 
nance—Requibekents. 

In  view  of  Ky.  St  §  784,  reqairmg  ticket 
offices  to  be  open  at  least  30  minutes  before 
schedule  time  of  departure  of  passenger  trains 
and  until  the  trains  depart,  the  railroad  fulfilled 
its  duty  under  section  772,  requiring  mainte- 
nance of  suitable  stations  by  having  proper 
building  properly  lighted  and  heated  for  the  pe- 
riod required  by  section  784. 

4.  Railboads  9=>255(11)— Stations— Maintk- 

NANCE— REQUIBEMENTB. 

In  prosecution  for  violation  of  Ky.  St  J 
772,  requiring  maintenance  of  proper  waiting 
rooms,  evidence  as  to  heating  and  ventilating  of 
waiting  room  should  be  limited  to  the  period  of 
30  minutes  before  schedule  arrival  of  passenger 
trains  and  the  time  of  their  departure,  in  view 
of  section  784,  which  requires  ticket  offices  to 
be  open  only  daring  audi  time. 

5.  Obiminai,    Law    «=»103e(3)— Scope— Pbes- 
EBVATioN  OF  Exceptions. 

In  the  absence  of  objection  to  introduction 
of  evidence  as  to  heating  and  ventilation  of 
waiting  room,  in  prosecution  for  violation  of 
Ky.  St  {  772,  requiring  maintenance  of  proper 
stations,  failure  to  limit  the  evidence  to  the 
Iieriod  during  which  under  section  784  tbe  sta- 
tion was  required  to  be  open  was  not  available 
error. 

6.  CBiMiNAt  Law  «=>902— Scope— Pbebebva- 

TION    OF   EJXCEPTIONB— INSTBUCTIONS. 

Admission  of  incompetent  evidence  as  to 
heating  and  ventilation  of  waiting  room  at  times 
when  it  was  not  required  to  be  open  under  Ky. 
St.  f  784,  does  not  cure  error  m  instruction, 
permitting  conviction  under  section  772  for  fail- 
ure to  maintain  proper  waiting  room,  upon  such 
evidence ;  it  being  the  duty  of  the  court  to  give 
the  correct  law  in  criminal  cases. 

Appeal  from  Circuit  Court,  La  Rue 
County. 

The  Illinois  Central  Railroad  Company 
was  convicted  of  violation  of  Ky.  St  8  772, 
requiring  convenient  and  suitable  waiting 
rooms,  and  It  appeals.  Reversed  for  new 
trial. 

Trabue,  Doolan  &  Cox,  of  Louisville,  Wil- 
liam &  Hundley,  of  Hodgenvllle,  and  R.  V. 
Fletcher,  of  Chicago,  111.,  for  appellant. 
Chas.  H.  Morris,  Atty.  Gen.,  Overton  S. 
Hogan,  Asst.  Atty.  Gen.,  and  J.  Lewis  Wil- 
liams, of  Glasgow,  for  tbe  Commonwealth. 

CARROLL,  3.  The  railroad  company  was 
indicted  by  the  grand  Jury  of  La  Rue  county 
for  an  alleged  violation  of  section  772  of  tbe 
Kentucky  Statutes,  providing  that  "every 
company  operating  a  railroad  in  this  state 
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shall  provide  a  convenient  and  snltable  wait- 
ing-room." The  indictment  charged  that: 
The  railroad  company,  "within  12  months  be- 
fore the  finding  of  this  indictment,  did  unlawful- 
ly and  willfully  fail,  neglect,  and  refuge  to  pro- 
vide a  suitable  waiting  room  at  its  depot  in 
Ilodgenville,  an  incorporated  town  of  the  sixth 
class;  that  said  waiting  room  in  said  depot,  its 
passenger  depot,  was  on  said  date  not  conven- 
ient and  suitable  for  accommodation  of  the 
passengers  of  the  said  company  and  the  public, 
there  being  only  one  waiting  room  for  white 
passengers,  which  was  too  small  for  the  accom- 
modation of  said  passengers  and  public,  and  was 
and  is  not  sufficiently  lighted,  heated,  or  ven- 
tilated, and  was  not  supplied  with  suitable  or 
sufficient  furniture  for  the  accommodation  of 
said  passengers  and  the  public,  and  was  not 
kept  and  maintained  in  decent  order  and  re- 
pair." 

After  a  demurrer  to  the  Indictment  had 
been  overruled,  the  case  went  to  trial,  and 
there  was  a  verdict  and  judgment  against 
the  railroad  company  for  $250. 

[1]  On  this  appeal  It  Is  suggested  that  the 
Indictment  Is  not  good,  but,  finding  no  merit 
whatever  In  tliis  contention,  we  will  pass  it 
without  further  comment. 

[2]  Another  ground  relied  on  Is  the  failure 
of  the  commonwealth  to  show  by  the  evidence 
that  the  railroad  company  was  a  corporation. 
It  was  not  necessary  that  there  should  have 
been  any  evidence  in  behalf  of  the  common- 
wealth on  this  subject.  It  is  a  legal  presump- 
tion that  every  company  operating  a  rail- 
road in  this  state  is  a  corporation.  No  dis- 
tinction Is  to  be  made  in  this  respect  between 
a  domestic  and  a  foreign  railroad  company, 
because  neither  the  one  nor  the  other  can 
operate  in  this  state  legally  until  and  unless 
they  have  become  incorporated  under  the 
laws  of  this  state.  Plummer  v.  C.  &  O.  Ry. 
Co.,  143  Ky.  102,  136  S.  W.  162,  33  L.  R.  A. 
(N.  S.)  862;  L.  &  N.  R.  R.  Co.  v.  Common- 
wealth, 154  Ky.  293,  157  S.  W.  369;  M.,  H.' 
&  E.  R.  R.  Co.  v.  Commonwealth,  140  Ky. 
255, 180  S.  W.  1084. 

It  Is  next  contended  that  the  court  commit- 
ted prejudicial  error  In  the  instructions.  The 
particular  Instruction  complained  of  advised 
the  Jury  that  if  they  believed  the  railroad 
company  "within  12  months  next  before  the 
finding  of  the  Indictment,  failed  and  neglect- 
ed to  provide  a  waiting  room  at  said  depot 
in  said  town  reasonably  convenient  and  suit- 
able for  the  accommodation  of  the  passengers 
traveling  to  and  from  HodgenviUe  on  said 
railroad  company's  passenger  trains,  consid- 
ering the  size  and  population  of  the  town  of 
HodgenviUe  and  the  number  of  passengers 
arriving  at  and  departing  therefrom  on  said 
railroad  company's  trains,  by  reason  of  said 
waiting  room  being  too  small,  or  not  supplied 
with  suitable  or  sufficient  furniture,  or  not 
sufficiently  heated  or  ventilated  for  the  ac- 
commodation of  said  passengers,  or  not 
Itept  in  decent  order  or  repair,  then  they  will 
find  defendant  guilty  as  charged  In  the  in- 
dictment." 

The  objection  urged  to  this  Instruction  Is 
that  It  p«rmltted  the  Jury  to  find  a  verdict  of 


guilty  if  they  believed  that  the  waiting  room 
was  not  "sufficiently  heated  or  ventilated" 
for  the  accommodation  of  passengers  within 
12  months  before  the  finding  of  the  Indict- 
ment It  is  argued  that  under  this  Instruc- 
tion the  jury  were  authorized  to  find  the  com- 
pany guilty  If  they  believed  that  at  any  time 
within  12  months  before  the  finding  of  the  in- 
dictment the  waiting  room  was  not  sufficient- 
ly heated  or  ventilated  for  the  accommoda- 
tion of  passengers.  And  the  instruction  ap- 
pears to  be  open  to  the  construction  _  put 
upon  It  The  verdict,  of  course,  does  not 
show  whether  the  Jury  were  influenced  to  find 
a  verdict  of  guilty  because  they  believed  the 
waiting  room  was  too  small,  or  because  it 
was  not  supplied  with  suitable  or  sufficient 
furniture,  or  because  It  was  not  kept  in  de- 
cent order  or  repair,  or  because  it  was  not 
sufficiently  heated  or  ventilated.  Under  the 
instruction  the  existence  of  any  of  these  oon- 
ditlous  within  12  months  would  have  author- 
ized a  finding  of  guilty. 

[3]  Section  784  of  the  Kentucky  Statutes 
provides,  in  part,  that  railroad  companies 
"shall  keep  their  ticket  offices  open  for  the  sale 
of  tickets  at  least  thirty  minutes  Immediately 
preceding  the  schedule  time  of  departure  of 
all  passenger  trains  from  every  regular  pas- 
senger depot  from  which  such  trains  start  or 
at  which  they  regularly  stop ;  and  shall  open 
the  waiting  room  for  passengers  at  the  same 
time  as  the  ticket  office,  and  keep  It  open  and 
comfortably  warmed  in  cold  weather  until 
the  train  departs."  Under  this  statute  they 
are  not  required  to  keep  their  waiting  rooms 
suitably  heated  or  ventilated  during  the 
whole  of  the  day,  or  at  any  other  time  except 
30  minutes  Immediately  preceding  the  sched- 
ule time  of  departure,  and  until  the  departure 
of  passenger  trains.  If  a  railroad  company 
keeps  Its  waiting  room  suitably  heated  and 
ventilated  during  the  time  it  is  required  by 
section  784  to  provide  accommodations  for 
the  public,  it  has  fulfilled  its  duty  In  tills  re- 
spect under  both  sections  772.  and  784. 

[4-6]  We  are  therefore  of  the  opinion  that 
the  evidence  of  the  witnesses  as  to  the  heat- 
ing and  ventilation  of  the  waiting  room 
should  have  been  limited  to  the  time  the 
company  was  required,  under  section  784,  to 
keep  it  open  for  the  public.  The  failure, 
however,  to  so  limit  the  evidence  on  this  point 
Is  not  available  error,  as  it  does  not  appear 
that  any  objection  was  made  to  the  introduc- 
tion of  the  evidence.  But  the  admission  of 
this  incompetent  evid«ice  without  objection 
did  not  cure  the  prejudicial  error  in  the  in- 
struction, as  It  is  the  duty  of  the  court  to 
give  the  correct  law  in  criminal  cases. 
Thompson  v.  Commonwealth,  122  Ky.  501, 
91  S,  W.  701 ;  Illinois  Central  R.  R.  Co.  v. 
Commonwealth,  90  S.  W.  602,  28  Ky.  I/aw 
Rep.  802;  Ward  v.  L.  ft  N.  R.  R.  Ca,  168  Ky. 
826,  183  S.  W.  211 ;  L.,  H.  ft  St  L.  Ry.  Co.  v. 
Commonwealth,  144  Ky.  541,  139  S.  W.  776. 

On  another  trial  If  there  la  evidence  oa  the 
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subject  of  the  beating  and  venttlatlon  of  the 
waiting  room  tending  to  show  that  within 
30  minutes  immediately  preceding  the  sched- 
ule time  of  departure  and  until  the  departure 
of  trains,  the  depot  within  the  year  was  not 
sufficiently  heated  or  ventilated,  the  court  In 
instructing  the  Jury  upon  this  point  should 
confine  their  consideration  of  it  to  the  condi- 
tion of  the  waiting  room  30  minutes  Im- 
mediately preceding  the  schedule  time  of  de- 
parture and  until  the  departure  of  traiust 

For  the  error  Indicated,  the  Judgment  is  re- 
versed for  a  new  trial  consistent  with  this 
opinion. 


EMEBT  T.  IfANHATTEN  UFE  INS.  CO. 
(Court  of  Appeals  of  Eentncky.    Feb.  1, 101&) 

iNSDRANCi:    9=>593(2)— ASSIONICEKT    OF    POI.- 

ICT  A8  Security— Rights  of  Assignee. 
Where  a  life  policy  was  assigned  to  secure 
a  note,  the  insured  held  a  redeemable  title  to 
the  policy  until  the  assignee  should  take  steps 
to  foreclose,  and  the  assignee  could  not  take 
advantage  of  an  option  to  insured  to  surrender 
the  policy  after  the  last  annual  premium  and 
demand  a  paid-up  policy,  without  the  written 
consent  of  the  insured,  and  where  such  written 
consent  was  not  obtained  from  the  insured,  the 
assignee  could  only  recover  from  the  insurance 
company  on  death  of  insured  the  cash  surrender 
value  which  it  bore  at  the  time  of  the  expira- 
tion of  the  option  of  insured  to  demand  a  paid- 
up  policy. 

Appeal  from  Circuit  Court,  McCracken 
Coonty. 

Suit  by  M.  F.  Emery  against  the  Manhat- 
ten  life  Insurance  Company.  Frcnn  a  Judg- 
ment f<w  plaintiff,  she  appeals.    Affirmed. 

BradShnw,  Nichols  &  MacDonald,  of  Pa- 
ducah,  for  appellant  W.  A.  Berry,  of  Padu- 
cata,  for  appdlee. 

UKiTJLB,  C.  3.  This  case  was  decided  in 
the  «mrt  below  upon  an  agreed  statement  of 
facta.  By  agreement  of  the  parties  a  Jury 
was  waived,  and  the  law  and  facts  submitted 
to  the  court.  The  appellant  recovered  a  Judg- 
ment against  the  api)ellee  for  $998,  with  In- 
terest from  the  date  of  the  Judgment  and  her 
costs  expended  In  the  action.  Appellant's 
complaint  of  the  rejection  by  that  Judgment 
of  the  larger  part  of  the  claim  for  which  she 
sued,  and  the  refusal  of  the  circuit  court  to 
grant  her  a  new  trial,  led  to  this  appeal. 

The  agreed  fhets  show  that  on  October  1, 
1891,  one  W.  M.  Clyne  executed  to  Hobson  & 
Co.,  of  Paducah,  his  promissory  note  for  $1,- 
845.65,  due  one  day  after  date.  This  note  on 
October  1,  1802,  was  sold  and  assigned  by 
Hobson  ft  Co.  to  Ij.  W.  Emery,  who  later  died 
testate,  and  whose  will  was  duly  admitted  to 
probate  by  the  HcCradcen  county  court  By 
his  will  the  testator  bequeathed  the  above 
note  to  his  daughter,  M.  F.  Emery,  who  by 
reason  thereof  became  the  owner  and  obtain- 
ed possession  of  the  note.    When  it  came  to 


(her  hands  the  note  contained  this  indorse- 
ment: 

_  "I  hereby  promise  that  this  policy  No.  127025 

m  the  Manhatten  Life  Insurance  Company  may 
be_  used  by  the  estate  of  L.  W.  Emery  to  pay 
this  debt;  but  any  proceeds  arising  from  said 
policy  above  the  debt  shall  be  paid  to  my  famil}'. 

"This  February  9th,  1906.       W.  M.  Clyne. 

"Attest:    Geo.  F.  Emery." 

The  above  policy,  which  was  for  f2,S00, 
was  issued  by  the  Manhatten  Life  Insurance 
Company  upon  the  life  of  W.  M.  Clyne,  March 
5,  1902,  and  on  March  12,  1902,  was  assigned 
to  the  appellant,  M.  F.  Emery,  by  the  follow- 
ing writing,  viz.: 

"In  consideration  of  debt  evidenced  by  note 
for_  $1,800.00  and  interest,  I  hereby  sell  and 
assign  unto  M.  F.  Emery,  of  Paducah,  county  of 
McCracken,  state  of  Kentucky,  the  annexed  pol- 
icy No.  127025  on  the  life  of  W.  M.  Clyne,  near 
Wandville,  McCracken  county,  issued  by  the 
Manhatten  Life  Insurance  Company  of  New 
York;  and  I  do  also,  for  myself,  my  executors 
and  administrator,  guarantee  the  validity  and 
sufficiency  of  the  foregoing  assignment  to  the 
above-named  assignee,  his  executors,  adminis- 
trators, and  assigns,  and  their  title  to  the  said 
folicy  will  forever  warrant  and  defend.  And 
hereby  appoint  the  eaid  assignee  my  true  law- 
ful attorney  to  collect  the  amount  of  said  policy 
and  rectipt  therefor  as  fully  as  she  could  do,  if 
these  presents  were  not  made. 

"Witness  my  hand  and  seal  this  12th  day  of 
March,  1902.  William  M.  Clyne." 

All  the  premiums  on  this  policy  were  paid 
down  to  and  including  March  5,  1912.  No- 
part  of  the  note  owing  by  Clyne  to  M.  F.  Em- 
ery had  been  paid  when  the  above  assignment 
of  the  policy  was  made,  and  there  was  then 
due  thereon  ?2,801.39,  which  thereafter  in- 
creased until  at  the  time  of  the  institution  of 
this  actic«  It  amounted  to  $4,503.17. 

Within  80  days  after  the  payment  of  the 
annual  premium  March  5, 1912,  on  the  policy 
In  question,  the  appellant  offered  to  surren- 
der it  to  the  Manhatten  Life  Insurance  Com- 
pany for  a  nonparticlpatlng,  paid-up  terra 
policy  on  the  life  of  the  Insured,  Clyne,  for 
$2,500,  to  run  for  a  period  of  five  years  and 
seven  months,  beginning  on  the  date  of  the 
payment  of  the  last  premium,  viz.  March  6,. 
1012,  which  the  insurance  company  was  re- 
quested by  appellant  as  assignee  of  the  pres- 
ent policy  to  issue,  but  refused  to  issue  with- 
out a  written  request  from  Clyne,  the  insured, 
in  addition  to  the  request  from  the  assignee, 
which  request  from  Clyne  was  never  made. 
At  the  time  the  request  for  the  Issuance  of 
the  nonparticlpating,  x>ald-ap  policy  for  $2,- 
500  on  the  life  of  Clyne  was  made  there  were 
no  notes,  loans,  or  Indebtedness  against  the 
policy  due  the  Manhatt^i  Life  Insurance 
Company.  After  Clyne's  death,  which  oc- 
curred April  16, 1916,  appellant  furnished  the 
Insurance  company  proper  proofs  thereof, 
and  was  thereupon  tendered  by  It  $998  in 
settlement  of  its  Indelrtedness  on  the  policyr 
the  latter  claiming  that  this  amount  was  its 
automatic  cash  value  as  a  paid  policy  at  the 
dote  of  the  death  of  the  Insured.  Appellant 
refused  to  accept  the  $998  tendered,  and  de- 
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manded  of  the  Insurance  company  $2,500  as 
the  amount  due  thereon,  and  upon  the  re- 
fusal of  the  latter  to  pay  same  brought  this 
action  seeking  to  compel  its  paj-ment. 

By  the  terms  of  the  assigned  policy  certain 
options  were  given  the  insured.  Among  these 
was  one  entitling  him,  within  30  days  after 
the  payment  of  the  last  annual  premium,  to 
make  a  "legal  surrender"  of  the  policy  to 
the  Insurance  company  and  demand  of  it  a 
nonpartlclpating,  paid-up  term  policy  on  his 
life  for  $2,500,  to  run  for  a  period  of  Ave 
years  and  seven  months  beginning  on  the  date 
of  the  payment  of  the  last  premium,  pro- 
vided that  at  the  time  of  the  demand  for 
the  issuance  of  the  nonpartlclpating,  paid-up 
policy  there  were  no  notes,  loans,  or  indebt- 
edness against  the  policy  due  the  Insurance 
company.  So  the  question  presented  for  our 
decision  by  this  appeal  is:  Did  this  state  of 
facts  entitle  tlie  appellant,  as  the  assignee  of 
the  insured,  to"  the  nonparticipftting,  paid-up 
policy  demanded' of  the  company?  We  think 
not  It  is  admitted  that  the  policy  on  the 
life  of  the  insured  was  received  by  appellant 
as  collateral  security  for  the  note  she  held 
against  him.  Its  assignment,  therefore,  did 
not  divest  him  of  all  interest  in  the  policy. 
He  retained,  at  least,  the  right  to  obtain  its 
restoration  to  him  at  any  time  during  the 
eitisteuce  of  the  note  by  paying  the  note; 
while,  on  the  other  hand,  the  assignee  had 
such  legal  title  as  conferred  upon  her  the 
right  of  foreclosure,  which  right  she  might 
have  exercised  at  any  time  after  the  maturity 
of  the  note,  and  the  exercise  of  which  would 
have  divested  the  Insured  of  all  interest  In 
the  policy.  7  Cyc.  83.  But  this  right  was 
never  exercised  by  her,  and  when  she  de- 
manded of  appellee  the  nonpartlclpating  pol- 
icy for  $2,500,  the  insured  was  still  owing 
her  the  note  for  which  she  held  the  existing 
policy,  and  still  had  such  an  interest  in  that 
policy  as  entitled  appellee  to  demand  that  he 
unite  in  its  surrender  and  in  the  demand  or 
request  for  the  new  nonpartlclpating  policy. 
Appellee  could  not  then  know  that  the  In- 
sured before  his  death  and  before  the  matu- 
rity of  the  nonpartlclpating  policy  would  not 
pay  the  appellant's  note,  and  thereby  entitle 
himself  to  the  return  of  the  policy.  By  the 
terms  of  the  existing  policy  it  was  entitled  to 
a  "legal  surrender"  of  It,  which  could  be  ef- 
fected only  by  the  written  request  from  the 
insured  for  the  issuance  of  the  new  nonpar- 
tlclpating, paid-up  $2,500  policy,  as  required 
by  the  provision  of  the  existing  policy. 
Therefore  the  failure  of  appellant  to  obtain 
the  written  request  or  consent  of  the  insured 
in  support  of  her  demand  upon  appellee  for 
the  nonpartlclpating,  paid-up  $2,500  policy 
justified  its  refusal  to  issue  such  policy.  So, 
as  it  Is  admitted  that  at  the  time  of  appel- 
lant's demand  for  the  nonpartlclpating,  paid- 
up  policy,  and  also  at  the  date  of  the  death 
of  the  insured,  the  existing  policy  on  his  life 
bad  a  cash  surrender  ralne  of  $998,  to  only 


that  amount  was  appellant  entitled.  If  the 
amount  of  the  note  had  been  less  than  the 
cash  surrender  value  of  the  policy,  the  sur- 
plus, after  paying  the  amount  of  the  note, 
by  the  terms  of  the  assignment  under  which 
appellant  obtained  the  policy,  must  have  been 
paid  to  the  family  of  the  Insured.  But,  as 
such  cash  surrender  value  of  the  policy  was 
far  less  than  the  amount  of  the  note,  appel- 
lant was,  of  course,  entitled  to  the  whole 
of  it. 

By  the  only  policy  that  was  la  force  on  the 
life  of  the  Insured  the  option  of  applying  its 
cash  surrender  value  to  the  purchase  of  the 
extended  paid-up  insurance  of  $2,500  that 
might  have  been  given  by  the  nonpartlcl- 
pating policy,  which  appellant  complains  was 
not  Issued  to  her  by  appellee,  was  -an  option 
that  was  personal  to  the  Insured,  which  could 
not  have  been  made  available  by  his  assignee 
before  his  death,  in  the  manner  attempted, 
without  his  written  consent.  Although  this 
fact  was  made  known  to  appellant  by  the  re- 
fusal of  appellee  to  Issue  to  her  the  nonpar- 
tlclpating policy  four  years  before  the  death 
of  the  Insured,  as  no  such  written  consent 
was  ever  procured  of  him  by  her,  the  conclu- 
sion is  inevitable  that  its  cash  surrender  val- 
ue of  $998  was  all  that  she  had  a  right  to 
claim. 

All  that  passed  by  the  assignment  of  the 
policy  from  the  Insured  to  appellant  was  the 
right  to  collect  whatever  of  Its  proceeds  he 
might  have  been  entitled  to  be  paid,  by  way 
of  Its  cash  surrender  value,  before  his  death, 
or  that  the  appellee  was  liable  for  at  his 
death,  in  the  absence  of  an  exercise  of  the 
option  with  respect  to  the  extended,  paid-up, 
nonpartlclpating  insurance  given  by  the  as- 
signed policy,  which  was  and  could  have  been 
no  more  than  the  $998,  for  which  she  obtain- 
ed judgment 

The  case  of  Mutiul  Benefit  Life  Insurance 
Go.  V.  First  National  Bank,  100  Ky.  538,  169 
S.  W.  1028,  dted  by  counsel  for  appellant 
does  not  conflict  with  the  conclusions  we  have 
expressed.  There  was  in  that  case  no  con- 
troversy as  to  the  amount  to  which  the  as- 
signee of  the  policy  was  entitled.  Indeed, 
only  the  cash  surrender  value  of  the  policy 
was  claimed  by  the  assignee,  and  the  Insur- 
ance company  resisted  its  recovery  by  the 
assignee  upon  the  ground  that  the  right  to 
receive  It  was  confined  by  the  terms  of  the 
policy  to  the  insured  alone.  In  rejecting  this 
contention  we  held  that  where  a  note  is  se- 
cured by  the  assignment  to  the  payee  by  the 
obligor  and  his  wife  of  an  insurance  policy 
on  the  life  of  the  former  having  a  cash  sur- 
render value,  the  insurance  company  Issuing 
such  policy  cannot,  when  sued  with  the  ob- 
ligor by  the  payee,  resist  the  recovery  by  the 
latter  of  the  cash  surrender  value  of  the  pol- 
icy, unless  such  assignment  «kC  the  policy  is 
forbidden  by  a  provision  of  the  policy,  or  by 
its  terms  the  privilege  of  surrendering  the 
policy  and  receiving  its  cash  emtenier  value 
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la  conflnfld  to  tbe  Insnrad  alone,  wbldi  In 
that  ease  the  policy  did  not  do. 

Wa  find  no  error  In  tlie  Judgment  of  tbe 
circuit  court    Hanoe  it  is  aSBrmed. 


MANNIN  V.  ASHLAND  IRON  &  MINING 
C!0. 

(Court  of  Appeals  of  Kentucky.    Jan.  22,  1918.) 

1.  Masteb  aito  Skrtart  4=9107(2)  —  Saiic 
PI.A.CK  Ruut— Appucation. 

An  essential  prerequisite  to  the  application 
of  the  safe  place  rule  is  that  the  place  where 
tbe  injury  occurred  was  one  vh«»  the  serv- 
ant had  to  perform  his  work,  or  tbe  particular 
work  in  which  he  was  engaged  at  the  time. 

2.  Master  and  Sebvawt  ^=s>239  —  Injtjbt  to 
Servant  —  Safe  Piacb  Ruu!  —  Obviotjs 
Dakoeb. 

Tbe  act  of  the  fireman  of  a  crane  in  taking 
hold  of  a  grabiron  of  the  car  on  which  the  crane 
was  stationed,  while  the  car  was  moving  and 
the  crane  was  revolving,  thus  placing  his  body 
within  the  radius  of  &e  revolving  crane,  was 
such  gross  negligence  as  to  leave  no  room  for 
tbe  application  of  the  safe  place  doctrine,  the 
danger  being  obvious  and  the  fireman,  who  had 
been  warned  of  the  danger,  a  man  of  intelli- 
gence, familiar  with  the  workings  of  the  crane. 

3.  Masteb  and  Sebvant  <8=3245(5)-.Obviou8 

DaNGEB— CONTBIBUTOBY  NEQLIGENCB— COM- 

px,iANCB  WITH  Command. 
Even  if  decedent  had  been  directed  to  take 
the  position  which  he  occupied  at  the  time  of 
the  accident,  the  dan|;er  was  so  obvious  that 
he  would  have  been  guilty  of  contributory  negli- 
gence. 

4.  Master  awd  Sebvant  <»=>279(8)— Injubibb 
TO  Sebvant— Duty  of  FKllow  Sbbvaniv- 
Evidenob. 

In  an  action  to  recover  for  the  death  of  a 
fireman  killed  by  a  revolving  crane,  evidence 
held  insufficient  to  show  that  it  was  the  duty 
of  the  operator  of  the  crane,  while  he  was  re- 
volving it,  to  keep  a  lookout  for  the  location  of 
the  fireman. 

Appeal  from  Circuit  Court,  Boyd  County. 

Salt  by  Bessie  Mannin,  administratrix, 
etc.,  against  tbe  Ashland  Iron  &  Mining 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

John  T.  Dlederlch,  of  Aeihland,  and  George 
B.  Martin,  of  Catlettsburg,  for  appellant 
Proctor  K.  Malln  and  Hager  &  Stewart,  all 
of  Ashland,  for  appellee. 

THOMAS,  J.  The.  purpose  of  this  suit 
filed  by  appellant  and  plaintiff  Is  to  recover 
damages  from  tbe  appellee  (defendant  below) 
for  the  alleged  negligent  killing  of  plaintiff's 
decedent,  Darius  Mannin,  which  occurred 
In  Asbland,  Ky.,  on  December  8,  1915. 

A  part,  if  not  tbe  entire,  business  of  the 
deflendant  is  the  manufacture  of  pig  iron 
from  iron  ore,  and  for  ttiat  purpose  it  has 
an  extensive  plant  and  spacious  yards  In  the 
dty  of  Asbland.  Tbe  west  portion  of  its 
yards  Is  occni)led  by  its  blast  furnaces,  where 
tbe  ore  Is  melted  and  cast  into  pig  iron, 
while  some  several  hundred  yards  further 
east  is  located  the  place  where  the  pig  Iron 
Is  haddled,  loaded  Into  cars,  and  shipped  to 


its  various  customers.  In  Its  general  bnsl- 
uess  of  handling  the  ore,  as  well  as  the  pig 
iron,  and  perliaps  other  products  which  it 
manufactures,  the  defendant  has  several 
railroad  tracks  in,  about,  and  upon  Its  yards, 
with  one  main  track  connecting  the  west 
with  the  east  end  of  its  yards.  From  tbe 
main  track,  at  points  where  it  was  deemed 
necessary,  side  tracks  or  spurs  which  are 
used  for  the  general  conduct  of  tbe  business 
bave  been  constructed.  In  unloading  the 
iron  ore  at  its  furnaces,  and  in  transport- 
ing the  ore  from  the  furnaces  to  tbe  eastern 
part  of  the  yards  over  tbe  main  line  connect- 
ing the  two,  and  unloading  the  ore  after  be- 
ing so  transported,  the  defendant  uses  a 
contrivance  called  a  locomotive  crane.  Per- 
haps a  better  description  than  we  can  give 
of  a  locomotive  crane  is  found  in  the  briefs, 
from  which  we  quote: 

"They  consist  of  a  two-truck  flat  car  on  which 
Is  mounted  a  cab  and  boiler,  and  from  the  base 
of  which  an  iron  boom  extends ;  on  the  extreme 
end  of  this  boom  there  is  attached  either  a 
ma|;net  or  a  clamshell  bucket,  the  movements  of 
which  are  controlled  by  the  operator  of  the 
crane,  who  is  stationed  m  the  cab.  On  and  in 
the  center  of  the  body  of  the  flat  car  there  is 
mounted  a  circular  disc  or  base  which  is  equi- 
distant from  either  end  of  tho  flat  car  and 
covers  practically  the  entire  width  of  the  car. 
On  this  circular  base  or  disc  tiie  boiler,  the  cab, 
and  the 'boom  of  the  crane  are  mounted,  and  un- 
der the  control  of  the  crane  operator  can  be  re- 
volved in  a  rotary  motion  on  this  base.  Tb« 
boom  extends  out  from  the  base  and  in  front 
of  the  boiler  and  cab,  all  being  capable  of  be- 
ing moved  in  a  complete  circle  on  a  fixed  orbit 
so  tiiat  each  end  of  the  fiat  car  may  be  desig- 
nated, in  turn,  as  the  head  end,  or  front  of  the 
crane,  depending  upon  which  direction  tbe  boom 
is  punted.  There  is  no  fixed  frontal  position 
for  the  crane,  and  what  in  any  instance  is  tho 
front  of  the  crane  is  determined  solely  by  the 
direction  along  the  track  in  which  tlte  boom 
of  the  crane  is  pointed.  In  addition  to  the  dr- 
cular  or  rotary  motion  of  the  crane,  die  ca^ 
on  which  the  boom,  boiler,  and  cab  are  mounted 
can  also  be  propelled  back  and  forth  along  the 
track  by  means  of  other  gears,  all  of  which  are 
operated  and  controlled  from  the  cab  by  the 
operator." 

The  revolving  part  of  the  machine  which 
contains  tbe  boiler,  caB,  and  the  boom,  with 
the  machinery  necessary  to  operate  the  lat- 
ter, has  on  one  end  of  it  the  boom,  and  on 
the  other  end  the  boiler  and  cab,  all  of  which 
extend  out  over'  the  circular  disc  or  base 
upon  which  it  rests,  leaving  the  space  be- 
tween the  floor  of  the  flat  car  and  the  part 
of  the  machinery  which  projects  beyond  tbe 
disc  of  some  three  or  four  inches.  When 
the  machinery  is  adjusted  straight  with  the 
flat  car  the  boiler  end  of  ^:he  revolving  part 
of  the  machinery  comes  within  16  or  18  inch- 
es of  tbe  ends  of  the  flat  car  upon  which  It 
rests.  When  revolving,  both  the  boiler  end 
and  the  boom  extend  out  beyond  the  sides 
of  the  car.  At  the  corners  of  the  car  and 
to  its  floor  were  attached  an  iron  rod  called 
a  grabiron,  and  when  originally  constructed 
the  car  had  a  stirrup  or  step  Immediately 
under  the  graMron  fastened  to  the  outside 


4a»For  oUier.easea  see  same  toplo  uid  KET^-NUUBilB  In  sU  Ksr-Nui^bered  DipMts  and  Indozae 


Digitized  by 


^^oogie 


22 


200  SOUTHWESTERN  RBPORmiB 


(Ky. 


elll  of  the  car.  At  least  some  10  or  12  Inch- 
es of  the  space  occupied  by  the  trrablrons 
was  covered  by  the  radius  made  by  the  boll-  j 
er  end  of  the  crane  when  It  would  revolve. 
When  handling  the  Iron  ore  the  boom  would 
operate  with  some  kind  of  basket,  but  when 
handling  the  pig  Iron  a  magnet  would  be 
used,  operated  by  electricity  flowing  through 
wires  connected  with  the  machinery,  and 
which  were  connected  with  charged  wires 
running  along  poles  by  the  side  of  the  track 
by  means  of  a  ping  in  the  poles.  In  unload- 
ing a  car  of  pig  ircm  the  locomotive  crane 
would  operate  from  one  end  of  the  car  being 
unloaded,  but  the  boom  was  not  long  enough 
to  reach  beyond  the  c^ter  of  that  car,  thus 
necessitating  the  transferring  of  the  locomo- 
tive crane  to  the  other  end  of  that  ear  bo 
as  to  unload  that  end  of  it. 

Upon  the  occasion  of  the  acddent,  which 
occurred  about  8  o'clock  in  the  morning, 
some  pig  Iron  was  being  unloaded  in  this 
manner  from  a  car  standing  on  the  main  line 
connecting  the  west  with  the  east  end  of 
the  yards,  and  was  being  placed  in  a  pile  at 
the  side  of  the  track.  Tbe  west  end  of  the 
car  had  thus  been  unloaded,  and  tbe  process 
of  transferring  the  locomotive  crane  to  the 
other  end  was  commenced.  The  usual  way, 
and  the  one  adopted  upon  this  occasion,  was 
for  the  locomotive  crane  to  push  the  car 
containing  tbe  pig  iron  to  a  point  where  a 
switch  was  connected  with  the  main  line, 
and  for  both  of  them  to  pass  that  point,  when 
the  switch  would  be  thrown  and  the  locomo- 
tive crane  would  then  move  backward,  itself 
taking  the  switch  but  pulling  the  loaded  car 
with  the  projecting  end  of  the  boom  onto 
the  main  track,  the  switch  being  thrown 
after  tbe  locomotive  crane  had  passed  over 
it,  and  the  loaded  car  continued  on  the  main 
line  and  would  pass  the  switch  suflSciently 
for  it  to  be  clear.  The  locomotive  crane 
would  then  move  forward  ofC  the  switch  onto 
the  main  line  and  then  back  up  to  the  end 
of  the  car  containing  the  pig  iron,  from  which 
it  would  unload  tbab  end.  Before  the  un- 
loading could  commence,  the  revolving  part 
of  the  crane  would  have  to  be  turned  so  as 
to  place  tbe  boom  in  an  opposite  direction 
from  that  which  it  occupied  at  the  unloading 
of  tbe  first  end  of  the  car. 

Upon  the  occasion  complained  of,  this  pro- 
cess had  been  followed  and  the  loaded  car 
had  been  pulled  back  on  the  main  track  after 
the  locomotive  crane  had  taken  the  side  track, 
and  the  former  hM.  been  stopped  by  the  de- 
cedent, who  was  riding  it  for  the  purpose 
of  applying  the  brakes,  which  was  a  part 
of  his  duties.  About  the  time  it  stopped, 
the  locomotive  crane  started  forward  so  as 
to  get  from  the  side  track  on  the  main  track 
and  enable  It  to  back  to  the  unloaded  end 
of  tbe  car  containing  the  pig  iron.  While 
going  forward,  its  operator  set  in  motion 
the  machinery  which  revolved  the  crane. 
This  was  done  while  traveling,  as  is  explain- 
ed, for  the  tw«  parpoees  of  having  the  crane 


adjusted  so  as  to  Immediately  begin  ttie  un- 
loading of  the  car  when  the  two  should  be 
connected,  as  well  as  to  take  advantage  of 
the  open  space  at  that  point  necessary  to  re- 
volve the  crane,  it  being  shown  that  much  of 
the  space  along  the  track  was  so  obstructed 
with  poles,  wires,  or  piles  of  iron  that  the 
turn  of  the  crane  could  not  be  made.  The 
distance  which  the  locomotive  crane  had  to 
travel  after  starting  to  leave  the  switch  to 
get  on  the  main  line  was  only  about  83  feet, 
and  after  It  had  traveled  something  like  half 
that  distance  a  witness  discovered  that  the 
decedent  was  standing  with  his  feet  upon 
some  part  of  the  trucks  of  the  flat  car,  with 
one  hand  holding  to  one  of  tlie  grabirons,  and 
the  boUer  end  of  the  crane  in  revolving  had 
caugbt  him  and  mashed  him  so  that  lie  im- 
mediately died.  He  had  placed  himself  with- 
in the  radius  of  the  boiler  end  of  the  crane 
as  It  revolved  so  that  he  was  caught  as 
though  he  had  been  clamped  with  an  instru- 
ment like  unto  a  pair  of  scissors. 

The  primary  duty  of  the  decedent  was  to 
fire  the  boiler  of  tbe  crane,  keep  it  supplied 
virith  water,  and  to  look  after  that  machin- 
ery generally,  although  it  was  also  a  part 
of  his  duties,  when  necessary,  to  throw 
switches  and  to  assist  in  plug^ug  tbe  elec- 
tric wires  into  the  poles,  but  another  serv- 
ant, called  a  "spotter,"  also  looked  after 
these  matters,  and  upon  this  occasion  the 
latter  threw  tbe  switch  in  the  process  we 
have  described  in  getting  from  one  eai  ot  the 
loaded  car  to  the  other.  Tbe  last  time  the 
operator  of  the  crane  saw  decedent  was  about 
tbe  time  he  stopped  the  loaded  car  on  the 
main  line.  He  did  not  see  him  after  that 
until  after  the  accident. 

The  negligence  complained  of  is:  (1)  That 
decedent  was  not  furnished  a  safe  place  in 
which  to  work ;  and  (2)  that  it  was  the  duty 
of  the  operator  of  the  crane  while  revolving 
it  to  keep  a  lookout  for  the  location  of  tbe 
fireman,  and  if  he  was  in  a  position  to  be 
injured  by  the  revolving  of  the  machine  to 
take  Bttch  care  as  was  necessary  to  pre- 
vent it. 

The  answer,  aside  from  containing  a  trav- 
erse, pleaded  contributory  negligence  and  as- 
sumption of  risk,  both  ,of  which  were  denied, 
thus  making  the  Issueai  Upon  the  trial  tbe 
court  sustained  the  defendant's  motioa  for 
a  peremptory  instruction,  resulting  in  a  ver- 
dict discharging  it  from  liability,  and  from 
the  Judgment  based  thereon  this  appeal  is 
prosecuted.  It  Is  contended  on  the  appeal 
that  plaintiff  sustained  both  her  grounds  Of 
complaint.  We  will  briefly  consider  them  in 
the  order  mentioned. 

[1]  Perhaps  no  rule  of  law  is  better  set- 
tled than  the  one  requiring  the  master  to 
furnish  his  servant  a  reasonably  safe  place 
in  which  to  perform  his  work.  An  essential 
prerequisite  to  the  application  of  this  rule 
is  that  the  place  where  the  Injury  occurred 
was  one  where  the  decedent  had  to  perform 
his  work,  or  the  particular  work  In  which 
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he  was  engaged  at  tbe  time.  A  place  might 
he  one  which  the  servant  had  a  right  to  nse 
in  performing  some  portions  of  his  general 
duties,  and  it  might  be  reasonably  safe  when 
being  thus  used,  but  It  does  not  necessarily 
follow  that  the  servant  could  nse  that  place 
in  the  performance  of  all  of  his  duties,  nor 
that  the  place  would  be  reasonably  safe  in 
the  performance  of  some  of  tbera.  It  Is  In- 
sisted, In  sniiport  of  this  contention,  that 
the  grablrons  were  placed  upon  the  flat  car 
of  the  crane  for  the  purpose  of  holding  on 
to  when  the  crane  was  moved  up  and  down 
the  track,  and  there  is  some  evidence  to  the 
effect  that  when  traveling  from  one  part  of 
the  yard  to  another  part  the  brakcman  and 
flronan  did  sometimes  ride  In  this  manner. 
But  even  upon  this  point  the  great  weight 
of  the  testimony  is  that  the  purpose  of  the 
^rablron  was  to  enable  one  who  had  occa- 
sion to  mount  the  car  to  do  so,  and  that  it 
was  not  intended  by  placing  them  on  the 
oar  to  make  a  place  where  one  could  ride. 
But  ctmceding  that  the  testimony  is  suffi- 
cient to  show  that  this  was  the  customary 
course  wbUe  going  from  one  part  of  the 
yard  to  another,  there  is  certainly  nothing 
to  show  that  the  place  was  one  where  the 
decedoit  had  a  right  to  be  or  to  perform  any 
portion  of  his  work  during  the  process  of 
unloading  a  car. 

On  this  particular  occasion  there  was  no 
trip  being  made  fl-om  one  portion  of  the 
yard  to  another.  On  the  contrary,  the  crew 
at  the  time  was  engaged  in  unloading  a 
car,  and  the  act  of  getting  from  one  end 
of  it  to  the  other,  although  it  Involved 
the  moving  of  the  crane  up  and  down  the 
track  for  a  short  distance,  is  an  entire- 
ly dllferent  work  from  that  of  moving  the 
crane  from  one  part  of  the  yard  to  anoth- 
er. In  the  (me  the  crane  is  usually  re- 
volved, while  in  the  other  It  is  not.  The 
small  amount  of  travel  in  the  former  case 
is  a  necessary  act  in  the  unloading  process, 
and  constitutes  a  part  of  it.  Some  10  or  12 
care  were  unloaded  each  day  in  the  same 
manner,  and  in  unloading  each  of  them  the 
crane  would  revolve  one-fourth  around  at 
least  100  times,  the  entire  revolution  being 
made  once  for  each  car  unloaded.  The  dece- 
dent had  worked  at  'that  particular  Job  for 
three  days,  and  had  witnessed  the  opera- 
tions described.  He  had  been  in  and  about 
the  yards  for  a  considerable  time  prior  there- 
to, and  had  seen  the  workings  of  the  crane 
while  in  operation.  At' one  time  he  had  re- 
paired one  or  more  of  them.  He  was  30 
years  of  age,  a  man  of  Intelligence,  and  there 
is  nothing  to  show  but  that  he  was  perfect- 
ly familiar  with  the  movements  of  the  crane, 
even  as  much  so  as  the  operator  himself. 
In  addition,  the  operator  says  in  his  testi- 
mony, which  is  denied  by  no  one: 

"I  told  him  [decedent]  the  Hrst  morning  he 
came  «a  the  crane,  had  to  swing  the  whole  thing 
around  and  for  him  to  be  careful  when  it  was 
switching,  and  lie  said  he  knowed  all  about  the 
thing,  that  he  had  run  a  log  roller  up  in  the 


mountains  somethinf;  liice  one  of  these — locomo- 
tives— these  cranes— he  seemed  to  ksow  all  about  ' 

them." 

[2]  It  is  undisputed  that  the  crane  when 
revolving  made  a  very  loud  noise  because  of 
the  working  of  the  cogwheels  necessary  to 
make  it  turn,  and  even  If  plalntifr  did  not 
see  the  revolution  being  made  he  could  not 
help  but  hear  it  The  crane  when  moving 
traveled  no  faster  than  a  man  walking,  and 
even  If  the  decedent  had  occasion  to  go  from 
the  car  loaded  with  pig  iron  which  he  liad 
stopped  on  the  main  Une  to  the  switch, 
which  as  we  have  seen  was  only  about  83 
feet,  and  at  whi<A  the  spotter  was  located 
for  the  purpose  of  throwing  the  switch,  be 
could  have  walked  and  kept  up  with  the 
crane.  To  have  taken  hold  of  the  grabiron 
at  the  time,  for  the  purpose  of  riding  the  car 
containing  the  crane,  when  the  latter  was 
revolving,  thus  placing  his  body  within  the 
radius  of  the  revolving  crane,  was  such  a 
piece  of  gross  negligence  as  that  it  is  diffl- 
cnlt  for  us  to  see  how  there  can  be  any 
room  for  the  application  of  the  safe  place 
doctrine.  Even  if  it  should  be  held  that  the 
place  where  decedent  was  injured  was  one 
that  he  had  a  right  to  use  at  the  time  in  per- 
forming his  work,  and  that  the  decedent 
was  using  it  at  the  time  in  such  perform- 
ance, still  it  was  so  obviously  dangerous  that 
the  law  imposed  upon  him  the  duty  to  re- 
frain from  using  it,  or,  if  he  did,  to  assume 
the  rlak.  Phillips  v.  Corbln  &  Pannln,  166 
Ky.  638, 1T9  S.  W.  686;  Stearns  Coal  &  twm- 
ber  Co.  v.  Calhoun,  166  Ky.  607,  179  S.  W. 
590;  Coocannon  v.  J.  L.  Strassel  I*alnt  & 
Roofing  Co.,  167  Ky.  141,  180  S.  W.  86;  Car- 
ter Coal  Co.  V.  Howard,  169  Ky.  87,  183  S. 
W.  244;  Corbin  Ice  &  Carbonatlng  Co.  v. 
Ellison,  160  Ky.  250,  183  8.  W.  549;  Wilson 
V.  Chess  &  Wymond  Co.,  117  Ky.  571,  78  S. 
W.  453;  McCormack  Harvesting  Machine 
Co.  V.  Liter,  66  S.  W.  761,  23  Ky.  Law  Rep. 
2154;  Ada  Coal  Co.  v.  LinviUe,  152  Ky.  2, 
153  S.  W.  21 ;  Southern  Railway  Co.  in  Ky. 
V.  Mauck,  152  Ky.  498,  153  S.  W.  729,  and 
many  other  cases  which  might  be  cited. 

[3]  Even  if  decedent  had  been  expressly 
directed  to  take  the  position  which  he  occu- 
pied at  the  time  of  the  accident,  under  the 
conditions  and  circtunstances  then  existing 
he  would  have  been  guilty  of  contributory 
negligence  because  of  the  obvious  danger. 
Ada  Coal  Co.  ▼.  Linvllle,  supra,  and  Illinois 
Central  Railroad  Co.  v.  Carter,  154  Ky.  373, 
157  S.  W.  710.  To  hold  the  defendant  Uable 
in  this  case  under  the  safe  place  doctrine 
would  not  only  be  a  departure  from  the  rule 
which  this  court  has  consistently  followed, 
but  would  also  be  giving  our  sanction  to 
gro8.sly  negligent  conduct  on  the  part  of  the 
servant,  and  would  be  a  license  for  all  per- 
sons working  about  machinery  to  close  their 
eyes  and  stop  their  ears  to  all  dangers  to 
which  they  might  be  exposed. 

[41  But  It  is  insisted  (2)  that  It  waB  the 
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duty  of  the  operator  of  the  crane  to  keep  a 
lookont  for  tbe  wbereabonts  of  tlie  decedent, 
and  to  take  such  steps  as  might  be  neces- 
sary to  protect  blm  If  he  was  In  a  dangerous 
situation.  In  the  first  place,  we  find  no  evi- 
dence that  such  was  a  part  of  the  duty  of 
the  operator.  He  seems  to  have  had  bis 
hands  full  to  properly  attend  to  tbe  opera- 
tion of  the  machinery  in  bis  charge.  He 
not  only  had  to  manipulate  that  iwrt  of  It 
which  propelled  the  car  up  and  down  tbe 
track,  but  also  that  part  of  it  which  revolv- 
ed the  crane,  and  it  was  furthermore  his  du- 
ty to  watcb  the  boom  in  making  the  revolu- 
tion 80  as  to  prevent  It  from  oomiug  in  col- 
lision with  obstructions.  He  bad  a  right  to 
assume  that  tbe  fireman  would  not  put  him- 
self In  a  place  of  inevitable  danger,  and  we 
have  been  unable  to  find  any  law  which  un- 
der the  circumstances  would  require  tbe  op- 
erator to  become  the  guardian  for  tbe  pro- 
tection of  a  servant  shown  to  be  as  familiar 
with  the  dangers  as  the  operator  himself. 
Besides,  owing  to  tbe  construction  of  tbe 
crane  and  the  boiler  cab,  the  location  of  the 
fireman  at  the  place  where  he  was  Injured 
could  not  have  been  seen  by  the  operator 
unless  be  would  either  get  out  of  the  cab  or 
stick  bis  bead  out  far  enough  to  see.  He 
could  do  neither  of  these  acts  without  neg- 
lecting bis  multiplied  duties  in  which  he 
was  engaged  at  the  time.  He  had  a  right  to 
assume  that  an  adult,  and  Intelligent  serv- 
ant, would  exercise  at  least  ordinary  care  for 
his  own  safety.  To  impose  such  a  duty  on 
tbe  operator  as  contended  for  would  greatly 
retard  the  work,  and  it  would  relieve  those 
of  less  onerous  duties  of  exercising  even  or- 
dinary care  for  their  own  safety. 

mie  position  which  decedent  occupied  at 
the  time  of  the  accident  is  somewhat  analo- 
gous, and  might  be  likened  unto  that  of  a  per- 
son on  a  railroad  track  when  be  knows  a 
train  is  approaching,  for  the  revolving  of  tbe 
crane  was  no  less  dangerous  to  one  occupy- 
ing tbe  position  of  decedent  than  would  be 
tbe  position  of  one  on  a  railroad  track  when 
a  train  Is  approaching.  We  fall  to  find,  ei- 
ther In  the  evidence  or  in  the  law,  any  au- 
thority for  the  application  of  tbe  principle 
contended  for  in  plaintiff's  second  ground  of 
complaint,  and  the  court  did  not  err  in  dis- 
allowing it. 

Wherefore  the  Judgment  Is  afflrmed. 


MORTON  et  al.  ▼.  SANDERS, 
(Court  of  Appeals  of  Eentacky.    Jan.  29,  1918.) 
1.  APPEAI.  and  SiBBOB  «s>10S9(e)— Habiclkss 

ErKOK— PlfADINO. 

Under  Ky.  St,  §  186d,  limiting  the  recov- 
ery on  the  bond  of  a  public  officer  to  the 
amount  of  tho  penal  sum  named  therein,  it  is 
immaterial  Uiat  plaintiff,  in  an  action  aeainat 
a  policeman  and  his  surety,  prayed  for  a  larger 
sum,  where  the  verdict  was  within  such  amount 


2.  Falsk  Impbibonkent  •=»7(3)— Ii£eoautt 
or  Akbbbt. 

Where  policemen  broke  a  lock  and  entered  a 
home,  and  at  the  point  of  a  gun  arrested  plain- 
tiff, who  was  asleep  in  bed,  had  committed  no 
offense  in  their  presence  or  otlierwise,  and 
witl)out  warrant  for  his  arrest  and  without  prob- 
able cause  for  an  alleged  offense  in  another 
state,  such  arrest  was  unauthorized  by  Cr.  Code 
Prac.  t  36,  and  was  a  violation  of  law  for 
which  uie  officers  are  liable  on  their  bonds. 
8.  Falsk  Impbisonment  «=>S1— Wkioht  and 
sufnciengy  of  evidence. 

Evidence,  in  an  action  against  a  policeman 
and  his  surety  for  false  imprisonment,  examined, 
and  held  to  authorise  the  verdict  for  plaintiff. 
4.  Appkai,    and    liBBOft  ^s»1002— RxvuEW— 
Vebdict  on  Confuotino  Evidence. 

A  verdict  on  conflicting  evidence  is  conclu- 
sive on  appeal. 

6.  Appeal  and  Bbbob  «=9l008  —  Review— 
Vebdict  aoaihst  the  Weight  or  Evidence. 

It  is  in  tbe  province  of  the  jury,  not  only 
to  reconcile  tbe  contradictions  found  in  tbo 
testimony,  but  to  believe  the  testimony  of  some 
of  witnesses  and  disregard  that  of  others,  and 
a  verdict  contrary  to  the  testimony  of  the 
greater  number  of  witnesses  will  not  be  disturb- 
ed on  appeal. 

6.  False  Ihfbibonment  ^=>SQ  —  WEosaFui, 
Abbest— Damages. 

Where  plaintiff  was  arrested  without  war- 
rant or  probable  cause  by  officers,  who  broke 
a  lock  and  entered  his  home  in  tiie  middle  of 
the  night,  awoke  him  from  sleep,  held  a  pistol 
on  him,  and  flashed  a  strong  light  in  his  eyes, 
injuring  them,  compelled  him  to  go  to  police 
headquarters  thinly  dad  and  in  cold  weather, 
from  which  he  contracted  a  cold,  and  released 
him  only  after  be  successfully  proved  he  had 
committed  no  offense,  a  verdict  for  $999  was  not 
excessive. 

7.  Appeal  and  Ebbob  «=»1083(1)  —  RiaHX  or 
Review— Pebsons  Not  Injubed. 

An  error  committed  against  appellee  is  not 
available  to  appellant  in  whose  favor  it  op- 
erated. 

Appeal  from  Olrcnlt  Court,  Campbell 
County. 

Action  by  Forest  Sanders  against  Frank 
Morton  and  another.  Verdict  for  plaintiff 
for  1999,  and  the  court  required  plaintiff  to 
reduce  it  to  |801,  for  which  Judgment  was 
entered,  and  new  trial  denied.  Defendants 
appeal.    Affirmed. 

Walte,  Schlndel  k  Bayless,  of  Cincinnati, 
Ohio,  li.  3.  Crawford,  of  Newport,  and  Her- 
bert Shaffer,  of  Cincinnati,  Ohio,  for  appel- 
lants. P.  J.  Eyan  and  Wm.  A-  Burkamp, 
both  of  Newjwrt,  for  aDPellee. 

THOMAS,  J.  On  AprU  2,  1915,  appellee 
and  plaintiff.  Forest  Sanders,  a  colored  man, 
was  living  with  his  family,  consisting  of  a 
wife  and  several  small  children,  In  tbe  sec- 
ond story  of  a  building  located  on  Central 
avenue,  in  the  dty  of  Newport,  Ky.  Between 
12  and  1  o'clock  on  tbe  night  of  that  day 
tbe  appellant  Frank  Morton  (defendant  be- 
low), who  was  a  policeman  in  that  city,  with 
another  officer  went  Into  tbe  residence  of 
plaintiff,  where  he  and  bis  wife  and  children 
were  asleep,  threw  a  flashlight  Into  his  face, 
as  well  as  a  pistol,  and  arrested  him  and 
took  him  to  police  headquarters,  where  he 


'or  otbrr  casM  see  same  topic  and  KET-NUMBBR  In  all  Kc7-Namb«r«d  Dltesta  and  Indezea 
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was    subjected    to    a    serere    examination. 

after  which  he  was  released,  returning  to 
his  borne  something  like  an  hour  and  a  half 
or  perhaps  two  hours  after  he  was  arrested. 
To  recover  damages  for  the  trespass  com- 
mitted, both  to  his  person  and  to  his  prem- 
ises, plaintiff  filed  this  suit  against  Morton 
and  the  surety  on  his  bond,  the  American 
FtdelUy  Company. 

The  plaintiff  alleged  in  his  petition  tliat 
tbe  trespass  complained  of  was  committed  by 
defendant  under  color  of  his  office,  and  was 
done  wrongfully,  willfully,  Illegally,  and 
without  reasonable  or  probable  ground*  to 
believe  that  plalntlfl  had  committed  any  of- 
fense; that  be  had  committed  no  offense; 
and  that  defendant  had  no  warrant  or 
other  process  at  tbe  time  authorizing  him 
to  make  the  arrest.  It  Is  also  alleged 
that  plaintiff  was  frightened,  humiliated, 
and  disgraced  because  of  tbe  unlawful  ar- 
rest, and,  further,  that  be  contracted  a  cold 
because  of  the  exposure  he  had  to  endure 
when  they  took  him  to  police  headquarters 
thinQr  clad,  on  account  of  defendant  not  al- 
lowing him  to  properly  dress  himself;  that 
his  eyes  were  injured  because  of  the  glaring 
flashlight,  for  all  of  which  he  sought  dam- 
ages in  the  sum  of  $2,000.  The  answer  does 
not  deny  any  of  the  acts  complained  of,  ex- 
cept that  they  were  wrongfully,  willfully,  or 
otherwise  illegally  committed.  It  is  also  de- 
nied that  plaintiff  was  forced  to  go  from 
bis  bwne  to  police  headquarters,  but  that, 
on  tbe  contrary,  he  voluntarily  made  the 
trip.  A  trial  resulted  In  a  verdict  in  favor 
of  plaintiff  against  both  defendants  for  tbe 
sum  of  $999.  A  motion  for  a  new  trial  was 
ffled,  and  upon  its  hearing  tbe.  court,  under 
the  impression  that  the  verdict  was  exces- 
sive, required  plaintiff  to  reduce  It  to  the 
sura  of  1501,  after  which  the  motion  was 
overruled,  and  Judgment  rendered  for  the 
latter  sum,  to  reverse  which  the  defendants 
prosecute  this  appeal. 

[1]  A  number  of  objections  and  exceptions 
were  taken  by  defendants  during  the  trial, 
which  are  relied  upon  in  the  motion  for  a 
new  trial,  but  they  all  appear  to  have  been 
abandoned  on  this  appeal,  except  the  one 
that  the  verdict  is  excessive,  and  that  its  re- 
duction by  the  court  did  not  cure  the  error. 
A  minor  insistence  is  that  the  plaintiff 
sought  a  recovery  for  $2,000  against  each  de- 
fendant wheQ  the  obligation  of  the  defendant 
American  Fidelity  Company,  as  surety  for 
Morton,  was  limited  In  the  bond  to  $1,000, 
which  fiict,  under  section  186d  of  the  Ken- 
tucky Statutes,  and  this  court's  opinion  in  tbe 
case  of  Waddle,  etc.,  v.  Wilson,  164  Ky.  228, 
175  S.  W-  382,  would  confine  tbe  recovery  as 
against  it  to  tbe  sum  named  in  tbe  bond, 
but  we  do  not  deem  it  necessary  to  give  this 
point  more  than  a  passing  consideration,  be- 
cause the  verdict  was  less  than  tbe  amount 
of  tbe  bond,  and  the  fact  that  plaintiff  pray- 
ed fi>r  a  larger  sum  cannot,  under  any  rule 


of  law  or  process  of  reasoning,  contravene 
tbe  requirement  of  tbe  statute  or  the  doc- 
trine of  the  case  referred  to.  That  requlre- 
mwit  confines  the  recovery  to  the  amount 
fixed  in  tbe  bond,  and  is  not  affected  in  the 
least  by  tbe  sum  asked  for  in  the  pleading. 

[2]  In  disposing  of  the  main  question,  i.  e., 
tbe  excessiveness  of  the  damages  assessed  by 
the  verdict,  it  will  be  necessary  to  briefly  no- 
tice the  testimony.  Some  time  in  the  after- 
noon preceding  tbe  arrest,  tbe  police  depart- 
moit  of  tbe  city  of  Newport  received  infor- 
mation that  a  colored  man  residing  in  New- 
port had  committed  a  murder  in  the  city  of 
Cincinnati,  Ohio,  and  that  be  would  likely  be 
found  "up  on  Central  avenua"  A  descrip- 
tion of  the  man  was  given,  and  the  defend- 
ant Morton  and  his  companion  policeman 
were  delegated  to  locate  and  apprehend  tbe 
offender.  So,  between  12  and  1  o'clock  that 
night,  they  entered  plaintiff's  house,  accord- 
ing to  his  testimony,  by  breaking  the  lock 
to  the  outside  door  which  entered  the  kitcb-. 
en,  and  from  thence  they  opened  the  door 
leading  Into  the  bedroom,  where  they  found 
plaintiff  and  bis  family  asleep,  as  stated. 
Morton  pointed  a  pistol  in  the  face  of  plain- 
tiff, waked  blm  by  shaking  him  on  the 
shoulder,  while  the  other  policeman  threw 
a  flashlight  of  considerable  strength  in  bis 
face,  causing  plaintiff  to  be  greatly  frighten- 
ed and  alarmed.  He  inquired  the  reason  for 
the  presence  of  the  policeman,  and  they  told 
him,  in  substance,  to  go  with  them  to  police 
headquarters,  and  he  would  be  told  the  rea- 
son. Plaintiff  protested  his  innocence,  but 
he  was  cursed  and  abused,  and  finally  made 
to  go  with  the  policemen  against  his  will, 
only  partially  clad,  and  detained  as  herein- 
before set  out  He  was  piled  with  many 
questions,  and  finally  tbe  conclusion  was 
reached  that  he  was  not  the  man  wanted, 
and  be  was  released.  The  night  was  very 
cold,  and  plaintiff  insisted  that  he  be  given 
time  to  fully  dress  himself,  but  this  was  de- 
nied him,  and  he  complains  of  a  cold  con- 
tracted thereby;  the  only  contradiction  made 
of  this  testimony  is  that  plaintiff  was  not 
compelled  to  go  to  police  headquarters,  al- 
thou^  defendant's  companion  states  that 
he  did  t^l  plaintiff  "to  come  up  to  headquar- 
ters." The  defendant  Morton  is  also  con- 
tradicted by  the  testimony  which  be  gave  on 
the  trial  of  a  similar  suit  filed  by  plaintiff 
against  the  other  policeman.  Everybody  ad- 
mits that  while  at  plaintiff's  bouse  tils  prem- 
ises were  searched  and  tbe  privacy  of  his 
residence,  as  well  as  all  of  Its  compartments, 
was  wholly  disregarded. 

A  peace  officer  in  this  stete,  under  the  pro- 
visions of  section  SS  of  the  Criminal  Code, 
may  lawfully  arrest  one  only  in  obedience 
to  a  warrant  delivered  to  him,  or  without  a 
warrant  If  a  public  offense  Is  committed  in 
his  presence,  or  if  he  has  reasonable  grounds 
to  believe  that  the  arrested  person  has  com- 
mitted a  felony.    It  is  not  pretended  In  this 
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caae  that  the  defendant  had  any  warrant  for 
the  arrest  of  plaintiff  at  the  time,  nor  that 
the  latter  had  committed  any  offense  In  the 
presence  of  defendant,  nor  that  be  had  com- 
mitted any  felony  within  the  Jurisdiction  of 
Kentucky.  It  would  then  seem  to  be  snper- 
fluous  to  argue  that  the  information  of  the 
commission  of  a  felony  in  another  state,  how- 
soever well  founded  in  fact,  would  justify 
the  arrest  here  complained  of.  The  law  pro- 
vides how  such  offenders  may  be  apprehend- 
ed In  this  state,  but  it  is  sufficient  to  say 
that  such  provisions  were  not  pursued  in  this 
case,  and  the  only  defense  here  Interposed  is 
that  pertaining  to  the  damages  sustained. 

[3-5]  Aside  from  what  has  been  said,  It 
appears  that  plaintiff  Is  an  industrious  col- 
ored man,  working  at  a  legitimate  and  hon- 
orable business,  that  of  teamster,  in  the  pur- 
suit of  which  he  earned  a  living  for  himself 
and  family.  He  arose  early  and  worked  late, 
and  there  Is  nothing  to  show  that  he  was  in 
the  least  a  violator  of  the  law;  neither  Is 
there  anything  to  cast  a  suspicion  that  he 
was  the  guilty  person  desired  by  the  Ohio 
authorities.  The  evidence  is  sufficient  to  au- 
thorize the  verdict  of  the  Jury  in  finding,  as 
It  did,  that  the  transaction  occurred  as  de- 
tailed by  plaintiff.  At  most  the  testimony 
for  defendants  produced  a  contradiction, 
making  an  issue  solely  to  be  determined  by 
the  jury,  and  It  has  so  often  been  held  by 
this  court  that  a  verdict  on  such  conflicting 
evidence  is  conclusive  on  appeal  and  will  not 
be  disturbed  that  a  recital  of  the  cases  so 
holding  would  be  superfluous.  Two  of  the 
latest  of  them  are  Le  Moyne  v.  Neal,  16S  Ky. 
292,  181  S.  W.  1119,  and  Jett  v.  Jett,  171 
Ky.  548,  188  S.  W.  669.  This  rule  also  pre- 
vails where  the  verdict  Is  contrary  to  the 
testimony  of  the  greater  number  of  witness- 
es, since  in  such  cases  It  is  the  province  of 
the  jury,  not  only  to  reconcile  the  contradic- 
tions found  in  the  testimony,  but  to  believe 
the  testimony  of  some  of  them  and  disregard 
that  of  others.  C,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Klehardson,  152  Ky.  814, 154  S.  W.  403.  This 
being  true,  the  excesslveness  of  the  verdict 
must  be  determined  upon  the  facts  as  nar- 
rated by  plaintiff ;  they  being  established  by 
the  verdict  of  the  jury. 

[6]  A  similar  case  to  the  one  here  is  Illi- 
nois Central  Railroad  Co.  v.  Wilson,  103  S. 
W.  364,  31  Ky.  Law  Rep.  789.  In  that  case 
a  verdict  In  favor  of  plaintiff  for  $1,000  was 
upheld  as  not  being  excessive.  The  charge 
in  that  case  was  that  of  robbing  a  fellow 
passenger  of  a  pockefbook ;  the  plaintiff  was 
not  detained  in  the  actual  custody  of  the  of- 
ficers of  the  law  any  longer  than  was  plain- 
tiff in  the  Instant  case,  and  the  arrest  was 
procured  at  the  instance  of  the  passenger 
who  was  robbed.  True  it  was  alleged  in 
that  case  that  the  conductor  of  the  defend- 
ant detained  plaintiff  at  the  depot  In  the 
city  of  Louisville  for  a  short  while,  and  until 
a  warrant  could  be  procured  for  his  arrest. 


and  this  was  the  only  detention,  if  any,  of 
which  the  railroad  company  was  guilty;  bat 
it  was  furth^more  claimed  that,  while  lieln^ 
detained,  plaintiff  was  searched  by  a  police- 
man. There  was  very  convincing  testimou.r 
that  the  arrest  and  search  of  plaintiff  and  all 
of  the  indignities  which  he  suffered  were  pro- 
cured and  brought  about,  not  by  defendant, 
but  by  the  man  Steele,  who  claimed  to  have 
lost  the  pocketbook.  The  verdict,  however, 
was  in  favor  of  plaintiff  against  the  railroad 
company,  and  on  appeal,  as  bei'e(nbefore  stat- 
ed, it  was  held  not  to  be  excessive. 

Another  case  in  point  is  that  of  Franks  ▼. 
Smith,  142  Ky,  282,  134  S.  W.  484,  L.  R.  A. 
1915A,  1141,  Ann.  Gas.  1912D,  319,  wherein 
the  plaintiff  was  arrested  upon  the  public 
blghway  at  night  and  detained  until  the  next 
morning  wben  he  was  released.  Circum- 
stances and  conditions  existed  at  the  time  of 
his  arrest  calculated  to  Inspire  the  belief  that 
plaintiff  in  that  case  was  probably  engaged 
In  violating  the  law;  but  it  was  clearly 
shown  that  he  was  innocent,  and  the.  Jury 
returned  a  verdict  in  his  favor  for  the  sum 
of  $1,000.  The  facts  of  that  case  are  lengthy 
and  will  not  be  repeated  here,  but  they  will 
be  found  fully  set  forth  In  the  (pinion.  Aft- 
er the  narration  of  the  facts  of  the  case  and 
disposing  of  other  questions  raised,  the  opin- 
ion says: 

"It  results  from  what  wc  have  said  that  the 
conduct  of  Franks  and  his  associates  in  arrest- 
ing Smith  wag  indefensible.  Ue  had  not  com- 
mitted any  act  that  would  justify  a  peace  ofii- 
cer  in  arresting  or  detaining  him." 

In  disposing  of  the  objection  that  the  ver- 
dict was  excessive,  the  opinion  says: 

"It  is  said  that  the  verdict  against  Franks  is 
excessive,  but  we  are  not  disposed  to  disturb  it 
on  this  ground." 

See,  also,  Ross  v.  Kohler,  163  Ky.  583,  174 
S.  W.  36,  L.  R.  A.  1915D,  621. 

The  authorities  from  this  state  referred  to 
and  relied  on  by  counsel  for  appellant  have 
no  application  here  because  they  are  cases 
of  physical  Injury  only,  and  those  from  oth- 
er Jurisdictions  of  a  nature  similar  to  this 
one  cannot  be  followed  In  the  light  of  the 
former  opinions  of  this  court,  even  If  the 
facts  of  them  were  similar  to  the  ones  here, 
which  does  not  appear  to  be  true.  As  said 
In  the  case  of  Johnson  v.  Jones,  44  111.  142, 
92  Am.  Dec.  159,  and  quoted  with  approval 
In  the  case  of  Franks  v.  Smith,  supra: 

"The  right  of  the  citizen  to  his  personal  lib- 
erty, except  when  restrained  of  it  upon  a  charge 
of  crime  and  for  the  purpose  of  judicial  inves- 
tigation or  imdcr  the  commnnd  of  the  law 
pronounced  through  a  judicial  tribunal,  is  one 
of  those  elementary  facts  which  lie  at  the  foun- 
dation of  our  political  structure.  The  cardinal 
object  of  our  Constitution,  as  it  is  the  end  of 
all  good  government,  is  to  secure  the  people  in 
tboir  right  to  life,  liberty,  and  property." 

To  this  might  be  added  that  the  right  of 
privacy  In  one's  home,  carrying  with  it  the 
freedom  from  molestation  In  its  occupancy-, 
except  where  it  may  be  Invaded  as  directed, 
and  in  the  manner  pointed  out  by  the  law,  i£ 
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equally  as  sacred  as  tbat  of  one's  constitu- 
tional right  to  life,  llberty^,  and  property. 
Here,  wltbont  any  warrant  of  law  whatever, 
or  even  suspicious  circumstances  to  lead  one 
to  beUeve  that  the  plaintiff  had  committed 
any  offense,  his  home  was  ruthlessly  invaded 
In  the  dead  hours  of  the  night,  its  occupant 
in  the  same  manner  arrested  and  paraded 
upon  the  streets  of  the  city  of  Newport,  he 
being  released  only  after  he  had  successfully 
shown  that  he  had  committed  no  offense,  and 
we  are  clearly  of  the  opinion  that,  even  with- 
out the  suffering  of  any  physical  Injuries, 
the  verdict  for  $999  was  not  excessive. 

[7]  It  is  insisted,  however,  that  under  the 
rule  laid  down  in  the  cases  of  Brown  v. 
Morris,  3  Bush,  81,  Johnson's  Adm'r  v.  John- 
son, 104  Ky.  707,  47  S.  W.  883,  20  Ky.  Law 
Hep.  890,  and  Merrick  v.  Holt,  8  Ky.  Law 
Rep.  162,  and  other  cases  from  this  court, 
that  it  was  error  for  the  court  to  require  a 
remitter  of  a  part  of  the  verdict,  which 
'Would  be  meritorious  under  the  doctrine  of 
those  cases  If  the  verdict  as  returned  had 
l)een  excessive  or  appeared  to  have  been  re- 
turned under  the  influence  of  passion  or  prej- 
udice on  the  part  of  the  Jury;  but,  under 
the  conclusions  we  have  reached,  neither  of 
the  objections  mentioned  are  available 
against  the  verdict  here,  because,  as  we  have 
seen.  Its  amount  ($999)  was  not  excessive, 
nor  is  there  anything  to  indicate  that  it  was 
the  result  of  passion  or  prejudice  on  the  part 
of  the  Jury.  So  the  only  one  having  a  right 
to  complain  of  the  action  of  the  court  in 
the  matter  under  consideration  was  the 
plaintiff  himself,  but  he  is  not  prosecuting  a 
cross-appeal.  Because  an  error  was  commit- 
ted as  against  one  Utigant  does  not  entitle 
the  other  one  to  complain  of  that  error  when 
it  oiierated  in  his  favor.  This  objection, 
therefore,  is  not  available  to  the  defendants. 

Wbenfoie  the  Judgment  is  afOrmed. 


SKAG6S  V.  OABB. 
(Court  of  Appeals  of  Kentucky.    Jan.  29, 1918.) 

1.  Easements  €=3l8(l)— Iupubo  Passwat. 

A  passway,  the  only  one  ever  existing,  to  the 
road,  over  defendant's  land,  from  plaintiff's  land, 
which  was  cat  oS  from  the  road,  and  used,  for 
many  years  after  their  common  grantor  convey- 
ed land  to  defendant,  and  afterwards  land  to 
plaintiff,  is  on  implied  easement  appartenant  to 
the  land. 

2.  EASEimitTS  €=»17(1)— Passway— Gatbs. 

It  is  consistent  with  an  implied  easement  of 
a  passwar  from  plaintijf's  land  over  defendant's 
land  to  the  road  that  at  the  request  of  defend- 
ant, who  desired  to  fence  his  land,  plaintiff  plac- 
ed bars  and  later  a  gate  across  the  passway  in 
the  line  fence. 

3.  EASBMSim  «s>26(l),  32— EixTmoinsaifENT. 

Plaintiff's  easement  by  implied  grant  of  a 
passway,  from  his  land  over  defendant's  land  to 
tho  road,  cannot  be  defeated  by  defendant  cul- 
tivating the  wav  for  year  or  malting  immaterial 
ebangea  in  its  location  to  suit  his  convenience. 


but  adverse  possession  for  the  statntory  period 
would  be  necessary  to  extinguish  it. 

Appeal  from  Circuit  Ck>nrt,  Oreenup 
County. 

Action  by  James  C!arr  against  Andrew 
Skaggs.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Flanery  &  Harris,  of  Catlettsburg,  for  ap- 
pellant J.  B.  Bennett,  of  Greenup,  for 
appellee. 

CLARKE,  J.  The  appellee,  Carr,  owns 
and  lives  upon  a  farm  of  53  acres,  which  is 
cut  off  from  a  public  road  by  a  small  strip, 
about  176  yards  wide,  of  land  owned  by  ap- 
pellant over  which  Carr  traveled  In  going  to 
and  from  his  farm  to' the  county  road  until 
recently,  when  Skaggs  built  a  fence  across 
the  passway.  Claiming  the  right  to  use  the 
passway  over  Skaggs'  land  both  by  prescrip- 
tion and  as  an  appurtenance  to  his  land, 
Carr  Instituted  this  action  for  a  mandatory 
injunction  requiring  Skaggs  to  remove  the 
fence  and  leave  unobstructed  the  passway 
which,  upon  trial,  was  granted  by  the  chan- 
cellor ;  and  Skaggs  appeals. 

With  the  testimony  submitted  Is  the  fol- 
lowing stipulation: 

"To  avoid  the  trouble  and  expense  of  taking 
the  proof  showing  the  facts  herem  agreed  up<m, 
it  is  therefore  agreed  between  the  parties  hereto 
that  the  tract  of  land  belonging  to  the  plaintiff 
and  the  tract  belonging  to  the  defendant  were 
once  parts  of  the  same  common  boundary  of  land 
and  belonged  to  the  same  owner,  who  at  a  date 
sold  the  Skaggs  tract  to  Skaggs'  remote  vendor, 
and  afterwards  the  same  common  vendor  of  the 
same  common  boundary  sold  the  Carr  tract  to 
Garr's  remote  vendor.  And  at  the  time  of  the 
sale  of  the  Skag^  tract  there  was  a  haulway 
leading  up  from  the  county  road  to  and  upon  the 
remainder  of  the  original  tract  of  land.  And 
at  the  time  of  the  sale  of  the  Carr  tract  to  Carr's 
remote  vendor  and  also  immediate  vendor  the 
Eam£,  haulway  existed  over  the  Skaggs  bound- 
ary wElch  was  then  laying  out  to  the  commons 
unfenced.  And  that  there  was  no  reservation 
made  in  any  of  the  deeds  from  any  of  Skaggs' 
vendors,  either  immediate  or  remote,  appertain- 
ing to  said  haulway  in  any  of  the  deeds  in  the 
chain  of  title  held  by  Carr.  It  is  agreed  by  the 
parties  on  the  trial  of  this  case  that  the  above 
stipulation  of  facts  may  be  read  and  considered 
as  part  of  the  proof  of  this  action." 

The  evidence  shows  further  most  conclu- 
sively tbat  there  Is  not  now  and  never  has 
been  any  other  passway  leading  to  or  from 
Carr's  land  to  a  public  road,  except  foot  or 
bridle  paths  now  and  for  some  time  closed; 
and  that  this  passway  is  now  and  has  be»i, 
for  at  least  40  years,  plainly  visible  in  near- 
ly, if  not  exactly,  the  same  place  upon  the 
land,  which  period  covers  the  time  when  the 
common  boundary  mentioned  in  the  stipula- 
tion was  divided  and  sold  as  well  as  the 
times  when  both  appellant  and  appellee  ac- 
quired their  respective  portions  of  same. 

[1]  Under  these  facts,  by  a  long-establish- 
ed rule  of  the  common  law  frequently  ap- 
proved by  this  court,  the  passway  over  ap- 
pellant's land  is  an  implied  easement  appur- 
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tenant  to  the  lands  of  appellee.  See  Mnlr 
V.  Cox,  110  Ky.  564,  62  S.  W.  723,  23  Ky. 
Law  Rep.  6 ;  Mitchell  v.  Pratt,  177  Ky.  438, 
197  S.  W.  961 ;  Henry  v.  Koch,  SO  Ky.  391, 
44  Am.  Eep.  484;  I^ebus  v.  Boston,  107  Ky. 
98,  51  S.  W.  609,  52  S.  W.  956,  21  Ky.  Law 
Rep.  411,  706,  47  L.  R.  A.  79,  92  Am.  St  Rep. 
333 ;  Irvine  v.  McCeary,  108  Ky.  495,  66  S. 
W.  966,  22  Ky.  Law  Rep.  160,  49  L.  R.  A. 
417;  O'Danlel.v.  Baxter,  112  Ky.  331,  66 
S.  W.  805,  23  Ky.  Law  Rep.  1630;  Stone  v. 
Burkhead,  160  Ky.  47,  169  S.  W.  489;  Thom- 
as V.  Bertram,  4  Bush,  317. 

[2]  Nor  does  the  foct  that  some  years  ago, 
when  appellant  desired  to  fence  bis  land, 
app^ee,  at  his  request,  placed  bars  and 
later  a  gate  across  the  passway  in  the  line 
fence,  as  this  was  entirely  consistent  with 
and  permitted  the  exercise  by  both  parties 
of  their  respective  rights  in  the  land.  Max- 
well V.  McAtee,  9  B.  Mon.  20,  48  Am.  Dec. 
409;  Bland  v.  Smith,  66  S.  W.  181;  Gibson 
V.  Porter,  16  S.  W.  871. 

[3]  And  even  If,  as  claimed  by  appellant 
and  supported  by  some  evidence,  a  few  years 
ago  the  passway  was  plowed  and  cultivated 
by  appellant  one  year  in  oats,  although  this 
seems  improbable  from  all  the  evidence,  or 
if  immaterial  changes  may  have  been  made 
in  Its  location  by  appellant  to  suit  his  con- 
venience, neither  of  these  facts  would  de- 
feat appellee's  right  to  the  passway;  it  be- 
ing appurtenant  to  his  land  by  implied  grant, 
which  could  have  been  accomplished  by  ad- 
verse possession  only  for  the  statutory  pe- 
riod. Clay  V.  Kennedy,  72  S.  W.  815 ;  Potts 
V.  Clark,  62  S.  W.  884;  Corran  t.  City  of 
Louisville,  83  Ky.  628;  Hook  t.  Joyce,  94 
Ky.  450,  22  S.  W.  651,  16  Ky.  Law  Rep.  337, 
21  r*  R.  A.  96;  Johnson  v.  Clark,  57  S.  W. 
474,  22  Ky.  Law  Rep.  419;  Boyd  v.  Morris, 
106  S.  W.  867,  32  Ky.  Law  Rep.  642. 

Appellee  having  established  his  right  to 
the  passway  as  an  appurtenance  to  his  land, 
it  is  not  necessary  to  consider  his  claim  by 
prescription,  nor  to  discuss  the  authorities 
cited  by  appellant's  counsel  which  refer  only 
to  that  question. 

Judgment  affirmed. 


HARVEY  V.  BANK  OF  MARROWBONE. 
(Court  of  Appeals  of  Kentucky.    Jan.  24,  1918.) 

1.  LlMTTATION  OF  ACTIONS  «=s>103(3)— TbUBTB 

— Repudiation— What  Constitutes  Repu- 
diation, 
Where  a  bank  received  a  certificate  of  stock 
in  trust,  an  issuance  of  new  stock  to  another 
in  place  of  it,  with  the  knowledfe  of  the  bene- 
ficiary, is  a  repudiation  of  the  trust  which 
starts  the  running  of  limitations. 

2.  Tbovkb  and  Oonvebsion  «=25  —  Issu- 
ance OF  Stock— Acts  bt  Cashier— In  In- 

DIVIDUAI,    CAPACITT. 

Where  a  cashier  of  a  bank  in  bis  personal 
capacity  negotiated  an  exchange  of  stock  of  the 
bank  for  another  person  holding  stock  of  such 
bank,  the  bank  wag  not  a  party  thereto,  and  is 


not  liable  for  conversion  for  fsstdng  stock  to 
an  assignee  of  plaintiff's  certificate  of  stock 
which  was  being  exchanged  for  stock  of  such 
bank,  it  having  uie  right  to  rely  on  such  assign- 
ment. 

Appeal  from  Circuit  Court,  Cumberland 
County. 

Suit  by  J.  B.  Harvey  against  the  Bank  of 
Marrowbone.  From  a  Judgment  dismissing 
his  petition,  plaintiff  appeals.     Affirmed. 

O.  B.  Hicks,  of  Munfordviile,  and  Baird  & 
Richardson,  of  Glasgow,  for  appellant  P. 
Sandidge,  of  Burkesville,  for  appellee. 

MILLER,  J.  This  is  an  appeal  by  J.  B. 
Harvey  from  a  Judgment  of  the  circuit  court 
dismissing  his  petition  in  which  be  asked 
that  the  Bank  of  Marrowbone  be  required  to 
issue  him  a  certificate  for  five  shares  of  its 
capital  stock,  and  to  account  to  him  for  the 
dividends  on  five  shares  of  its  stock  from 
April  29,  1903.  Harvey's  claim  grew  out  of 
the  following  facts:  In  1903  the  Bank  of 
Cumberland  and  the  Burkesville  Banking 
Company  were  rival  banks,  doing  business  in 
Burkesville,  and  the  Bank  of  Marrowbone 
was  conducting  a  banking  business  at  Mar- 
rowbone, in  the  same  county.  C.  W.  Alex- 
ander was  president  of  the  Bank  of  Cumber- 
land, and  S.  J.  Pace  was  the  cashier  of  the 
Bank  of  Marrowbone,  Upon  the  organiza- 
tion of  the  Burkesville  Banking  Company, 
prior  to  1903,  It  was  agreed  among  its  pro- 
moters that  no  one  of  them  should  own  more 
than  five  shares  of  stock.  B.  B.  Pace  sub- 
scribed aud  paid  for  five  shares  of  stock,  and 
requested  appellant  Harvey,  his  nephew,  to 
subscribe  for  five  additional  shares  in  his 
own  name;  Pace  stating  that  be  would  pay 
for  them.  This  was  done.  Harvey  snbecrib- 
ed  for  the  stock,  and  Pace  paid  for  It. 

Alexander,  the  president  of  the  Bank  of 
Cumberland,  originated  a  plan  to  obtain  con- 
trol of  the  Burkesville  Banking  Company 
for  the  purpose  of  liquidating  its  affairs 
and  thus  remove  the  competition  to  the  Bank 
of  Cumberland.  The  principal  feature  of 
this  plan  consisted  in  Alexander's  buying 
quite  a  block  of  stock  of  the  Bank  of  Mar- 
rowbone and  exchanging  it  for  stock  in  the 
Burkesville  Banking  Company,  share  for 
share.  E.  B.  Pace  approved  the  exchange, 
and  on  April  29,  1903,  he  assigned  his  certifi- 
cate for  five  shares,  had  Harvey  assign  his 
certificate  for  five  shares,  and  E.  B.  Pace  de- 
livered both  certificates  to  S.  J.  Pace  the 
cashier  of  the  Bank  of  Marrowbone  and  re- 
ceived in  lieu  thereof  a  certificate  in  his  own 
name  for  ten  shares  of  stock  in  the  Bank 
of  Marrowbone.  No  question  was  made  by 
Harvey  at  the  time  as  to  E.  B.  Pace's  owner- 
ship of  all  the  stock,  and  TBI.  B.  Pace  so  treat- 
ed It  held  it,  and  collected  the  dividends 
thereon  until  bis  death  in  April,  1916,  a  peri- 
od of  about  12  years.  S.  J.  Pace,  the  cashier 
of  the  Bank  of  Marrowbone,  who  acted  for 
Alexander  alone,   and  not  for  the  Bank  of 
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Marrowbone,  In  this  transection,  died  In 
1905.  J.  B.  WillUms,  the  cashier  of  the 
Bnrkeerllle  Banking  Company,  is  also  dead. 
On  May  20,  1S16,  18  years  afterwards,  Har- 
vey Instltnted  this  action  for  the  purpose 
above  indicated  against  the  Bank  of  Marrow- 
bone, daimlng  that  the  bank  held  the  five 
shares  of  stock  for  him  as  a  continuing  trust 
It  Is  not  alleged  that  the  appellee  knew  of 
Harvey's  claim  to  the  stock  at  the  time  it  is- 
sued the  new  certiflcate  to  B.  B.  Pace. 

The  first  paragraph  of  the  answer  is  a 
traverse  of  the  petition.  In  Its  second  para- 
graph the  Bank  of  Marrowbone  alleged  that 
Harvey  was  not  the  owner  of  the  stock;  that 
he  held  it  in  trust  for  his  uncle,  E.  B.  Pace, 
and  surrendered  it  to  him ;  that  be  in  turn 
surrendered  it  to  the  bank  properly  indorsed 
by  Harvey,  and  that  new  stock  was  Issued 
in  lieu  thereof  to  E.  B.  Pace;  and  that  the 
transaction,  which  was  thus  closed,  ended 
any  trust  relation  that  might  have  existed 
between  Pace  and  Harvey,  or  between  Har- 
vey and  the  bank.  In  its  third  paragraph  the 
bank  alleged  that  it  was  not  a  party  to  the 
transaction  by  which  the  stock  standing  in 
Harvey's  name  was  transferred  to  Pace,  and 
that  it  is  not  liable  after  B.  B.  Pace  appro- 
priated it;  and  in  the  fourth  paragraph  the 
answer  pleads  the  statutes  of  5  years'  limita- 
tion and  10  years'  limitation. 

The  circuit  court  rested  its  decision  dis- 
missing the  petition  npon.the  statute  of  lim- 
itations. It  also  might  well  have  rested  it 
upon  the  facts  of  the  case,  -which  show  be- 
yond a  doubt  that  Harvey  never  really  own- 
ed the  stock,  and  that  it  belonged  to  his  un- 
cle who  paid  for  it  and  took  it  in  Harvey's 
name  as  a  matter  of  convenience  and  out  of 
respect  for  the  agreement  made  with  the 
other  promoters  of  the  Bnrkesville  Banking 
Company.  Harvey's  daim  that  the  bank  has 
held  these  five  sliares  of  stock  for  him  as  a 
continuing  trust  since  1903  is  not  sustained 
by  any  competent  evidence. 

The  appellee  not  only  issued  a  new  certifi- 
cate for  the  stock  in  question  to  B.'B.  Pace 
on  August  23,  1908,  but  Harvey  knew  that 
fact  at  the  time,  or  shortly  thereafter,  and 
made  no  complaint  or  claim  whatever  for 
more  than  12  years,  and  until  after  the  death 
of  E.  B.  Pace,  8.  J.  Pace,  and  J.  E.  Wil- 
liams. When  Harvey  was  asked  why  he  did 
not  go  to  the  Bank  of  Marrowbone  and  de- 
mand the  five  ribares  of  stock  which  he 
claimed  to  own,  he  gave  as  an  excuse  for 
not  doing  to  that  he  thought  "there  had 
been  something  crooked  about  It."  If  he  had 
really  thonabt  there  was  something  crooked 
about  the  transaction,  that  constituted  a  good 
reason  for  his  asking  about  it  and  demanding 
the  stock,  rather  than  an  excuse  for  not  doing 
so.  He  aailgned  the  certiflcate  of  stock  and 
admitted  he  knew  at  the  time  that  the  bank 
bad  iasaed  stock  to  some  one  else;  neverthe- 
less he  made  no  investigation  of  his  alleged 


claim.  The  testimony  of  0.  W.  Alexander 
that  S.  J.  Pace  represented  Alexander  alone 
In  the  transaction  is  not  contradicted.  The 
certiflcate  was  regularly  assigned  by  Harvey, 
and  the  Bank  of  Marrowbone  did  not  know 
him  in  the  transaction.  Under  the  proof, 
appellant's  contention  that  the  Bank  of  Mar- 
rowbone held  the  stock  in  trust  for  Harvey 
is  wholly  without  merit  Furthermore,  any 
claim  that  Harvey  might  have  had  was 
clearly  barred  by  limitation. 

In  Ck>vington  &  Lexington  B.  Co.  v.  Bow- 
ler's Heirs,  9  Bush,  468,  the  court  said: 

"It  is  a  suit  to  declare  and  enforce  an  im- 
plied or  constructive  trust  The  cause  of  ac- 
tion, if  one  exists,  accrued  when  Bowler  finally 
and  decisively  repudiated  the  claim  of  appellant 
and  asserted  title  in  himself.  The  limitation  to 
actions  of  this  character  is  five  years." 

See,  also,  Jolly  v.  Miller,  124  Ky.  113,  98 
S.  W.  326,  30  Ky.  Law  Rep.  341,  and  Mercer 
County  Court  y.  Springfield,  Maxville  &  Har- 
rodsbnrg  Turnpike  Co.,  10  Bush,  256. 

[1]  If,  by  any  stretch  of  the  imagination,  it 
could  be  said  that  the  appellee  received  the 
certiflcate  In  trust  for  Harvey,  it  is  clear 
that  the  trust  ended  when  the  appellee  is- 
sued the  new  stock  to  B.  B.  Pace  in  1903. 
That  was  a  repudiation  of  Harvey's  owner- 
ship of  the  stock  (if  he  really  owned  it),  and 
a  recognition  of  E.  B.  Pace's  ownership,  in 
which  Harvey  acquiesced.  The  statute  there- 
fore began  to  run  in  April  1903. 

Appellant  waited  more  than  a  dozen  years 
before  making  a  claim  or  bringing  this  ac- 
tion. In  the  meantime  £7.  B.  Pace  and  S.  J. 
Pace,  the  two  persons  who  knew  all  about 
the  transaction,  had  died.  If  the  appellant 
had  any  valid  claim  to  the  stock  in  question 
it  is  indeed  surprising  that  he  did  not  assert 
it  during  the  lifetime  of  his  uncle,  who  bad 
paid  for  the  stock,  and  to  whom  appellant 
had  surrendered  it  in  1903. 

[2]  Moreover,  the  appellee  was  not  a  party 
to  the  transaction  between  Harvey  and  E.  B. 
Pace.  The  appellee  was  fully  justified  in  is- 
suing the  new  certiflcate  to  E.  B.  Pace,  pur- 
suant to  the  assignment  of  Harvey,  and  if 
Harvey  had  any  claim  for  a  conversion  of 
tBe  stock  it  was  against  E.  B.  Pace,  and  not 
against  appellee.  Under  any  view  of  the 
case,  Harvey's  claim  is  without  merit 

Judgment  affirmed. 


HOWARD  et  »!.  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  29, 1918.) 

1.  HOKIOIDE  «S9ll— "Mauck." 

Malice  in  the  sense  of  hatred  or  malevolence 
toward  deceased  need  not  be  shown  to  support 
verdict  of  murder,  but  "malice"  means  the  in- 
tentional doing  of  a  wrongful  act  without  legal 
justification  or  excuse. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Malice.] 

2.  Homicide     €s>11     —     "Malice     Aforb- 
thougiit." 

"Malice  aforethought"  means  a  predetermi- 
nation to  kill  without  legal  justification  or  ex- 
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«use:   it  being  immBteriftl  at  what  time  before 
the  homicide  such  determinatioii  was  formed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Fjrst  and  Second  Series,  Malice 
Aforethought.] 

3.  Homicide  ®=»282— Questions  fob  Juet. 

Evidence  held  to  present  question  for  jury 
whether  two  defendants  as  principal  and  as  aid- 
er and  abettor  respectively  were  guilty  of  mur- 
-der  or  manslaughter. 

4.  Homicide  «=>27e— QnESTiONS  fob  Jobt— 
Seu-Defense. 

Evidence    held    to    present    jury    question 
"whether  two  defendnnts  as  principal  and  as  aid- 
er and  abettor  respectively  killed  deceased  in 
self-defense  or  in  defense  of  each  other. 
■5.  Cbiminai.    Law    ig=>666%— Recali>-Con- 

IBADIOTION     OF     FoBUEB     TESTIMONT— Dl8- 
CBETION  OF  CODBT. 

It  being  within  the  sound  discretion  of  the 
trial  court  to  permit  a  witness  theretofore  ex- 
amined to  be  recalled  to  make  correction  in  tes- 
timony, it  was  not  error,  in  prosecution  for 
murder,  to  permit  witness,  who  had  stated  sev- 
eral times  that  accused  made  no  remark  about 
a  policeman,  to  be  recalled  after  consulting  with 
prosecuting  attorney  to  testify  that  accused 
had  said  that  he  was  going  to  kill  a  policeman. 
6.  Ckiminai    Law    «=>lt8(H4)— Appbait-Rb- 

VERSAL. 

The  court  on  appeal  from  a  conviction  can- 
not reverse,  unless  on  consideration  of  the  whole 
case  there  was  error  prejudicial  to  the  substan- 
tial rights  of  the  defendant,  in  view  of  specific 
provision  of  Or.  Code  Prac.  i  840. 

Sampson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  McCracken 
County. 

Jim  Howard  and  Harry  Porter  were  con- 
victed of  murder,  and  they  appeal.    Affirmed. 

Browning  &  Krone,  of  Paducah,  for  appel- 
lants. Chas.  H.  Morris,  Atty.  Gen.,  and 
D.  M.  Ilowerton,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 


CLAT,  C.  In  the  month  of  September, 
1917,  the  grand  jury  of  McCracken  county  in- 
dicted Jim  HoVard,  Harry  Porter,  George 
Napper,  and  Charley  Lee  Hill  for  the  mur- 
der of  Will  Romalne.  The  Indictment  con- 
tains four  counts.  The  first  count  charges 
that  the  four  defendants  jointly  killed  Ro- 
malne. The  second  count  charges  that  Jim 
Howard  did  the  killing,  and  that  the  other 
three  defendants  were  accessories  before  the 
fact  The  third  count  charges  that  Jim 
Howard  did  the  kUIing,  and  the  other  three 
defendants  were  present  aiding  and  abet- 
ting him  in  the  commission  of  the  offense. 
The  fourth  count  charges  a  conspiracy  be- 
tween the  defendants  and  the  commission  of 
the  murder  pursuant  to  that  conspiracy. 
The  motion  of  George  Napper  and  Charley 
Lee  Hill  for  separate  trials  was  sustained. 
The  commonwealth  then  elected  to  try  Jim 
Howard  and  Harry  Porter  first.  The  Jury 
found  them  guilty,  and  fixed  the  punishment 
'  of  Jim  Howard  at  death,  and  that  of  Har- 
ry Porter  at  imprisonment  for  life.  Judg- 
ment was  entered  accordingly  and  they  ap- 
peal. 


Only  two  grounds  are  urged  for  a  rever- 
sal :  (1)  The  Tcrdlct  is  not  sustained  by  the 
evidence;  (2)  the  court  erred  in  permitting 
the  witness  Joe  Bennett  to  be  recalled  and 
to  testify  to  a  fact  In  contradiction  of  his 
former  testimony. 

The  evidence  for  the  commonwealth  de- 
veloped the  following  facts:  Jim  Howard, 
Harry  Porter,  George  Napper,  Gladys  Me- 
Fadden,  and  Frank  Donaldson,  left  a  dance 
hall  known  as  the  "Dlvy,"  and  then  pro- 
ceeded to  Caldwell  and  Ninth  streets  In  Pa- 
ducah. WhUe  there  they  were  joined  by 
Hill.  They  had  a  drink  or  two  of  gin,  and 
were  laughing  and  talking.  While  there,  Ro- 
malne and  another  otOcer  at^roached  the 
party.  Before  reaching  the  party  the  other 
ofllcer  turned  back.  Porter  went  into  a  house 
to  borrow  a  guitar,  but  did  not  ^et  it. '  About 
this  time  Romalne  overto<rit  the  crowd,  and 
said:  "You  boys  had  better  get  In.  If  you 
dont,  I  will  have  to  carry  you  down."  The 
crowd  then  went  to  the  railroad  crossing, 
when  Donaldson  looked  around  and  said, 
"Here  comes  the  oflicer,  and  I  am  going  on 
because  I  don't  want  to  get  arrested."  Some 
one  said,  "Let's  wait  and  see  what  he  wants." 
Romalne  then  appeared,  and,  addressing  Jim 
Howard  said,  "I  want  you  to  stay  off  my 
beat — I  told  you  to  stay  off  my  beat."  How- 
ard replied,  "As  long  as  I  ain't  doing  noth- 
ing, I  got  a  right  to  stay  up  here."  Then 
Romalne  said  to  George  Napper,  "I  want 
you,  too,  stay  off  my  beat."  George  said, 
"All  right."  Then,  addressing  Jim  Howard 
again,  Romalne  said,  "I  will  carry  yon  to 
town  now;  you  talk  so  big."  Howard  re- 
plied, "I  ain't  doing  nothing,  and  I  am  going 
to  stay  np  here  until  I  get  ready  to  go." 
Then  Romalne  said,  "I  will  carry  you  down 
now."  Romalne  then  drew  his  pistol,  and, 
according  to  Donaldson,  Harry  Porter  threw 
his  arms  aroimd  Romalne,  and  knocked  the 
pistol  down.  Howard  then  fired  three  shots. 
When  Porter  grabbed  Romalne,  he  said, 
"Don't  shoot  my  brother;  that  is  my  broth- 
er." Donaldson  gave  to  the  Jury  a  prac- 
tical illustration  of  how  Porter  took  hold  of 
Romalne.  The  ofl^lcer  fell,  and  the  crowd 
left  According  to  Gladys  McFadden,  "Por- 
ter walked  up  behind  Romalne  and  grabbed 
him  just  that  way  (indicating)  and  threw 
his  hands  down,  and  then  Jim  Howard  shot 
Romalne."  According  to  the  evidence  of 
Charley  Lee  Hill,  Romalne  said:  "Ton  will 
have  to  stay* off  my  beat  Every  time  you 
cornel  up  here,  you  raise  a  dldturfoance." 
Howard  said,  "I  don't  have  to  stay  from 
here  because  I  live  up  here,  and  I  will  come 
up  here  when  I  get  ready."  Bomaine  said, 
"If  you  don't  stay  away,  I  will  ride  yon." 
Howard  said,  "Yon  ain't  got  no  right  to  ride 
me;  I  ain't  done  nothing."  Howard  then 
backed  off,  and  Romalne  said,  "I  will  ilde 
yon."  Romalne  then  pulled  his  gun,  and 
Porter  caught  his  hand,  and  Howard  ^ot 
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Um.  When  Howard  and  Porter  were 
brought  before  the  police  Judge,  Porter  ac- 
cused Howard  of  being  the  man  who  killed 
the  iMllceman,  whereupon  Howard  said, 
"Well,  did  he  tell  you  what  part  he  played 
In  it  too?"  It  was  farther  shown  tliat  while 
the  dilef  of  police  was  bringing  Howard 
and  Porter  from  Mayfleld  to  Eddyvllle,  Por- 
ter said  Howard  shot  Romaine,  while  How- 
ard stated  that  Porter  grabbed  Roniaine's 
hands  and  held  them.  Joe  Bennett  testified 
In  answer  to  several  questions  that  he  did 
not  hear  Jim  Howard  say  anything  about  a 
policeman.  After  other  witnesses  were  ex- 
amined, Bennett  was  recalled  and  permitted 
to  testify  in  substance  that  shortly  before  the 
homicide,  Howard  said  that  he  was  going 
to  kill  KMnaine  if  he  got  a  chance.  In  ex- 
planation of  the  change  in  his  testimony,  he 
said,  "They  recall  my  memory  back  to  it." 
When  asked  who  reminded  him  of  it,  be 
said,  "I  was  speaking  to  that  gentleman 
there"  (pointing.  It  developed,  however,  on 
cross-examination,  that  Howard  merely  said, 
"I  am  going  to  kiU  a  policeman  to-night," 
and  witness  did  not  know  then  of  whom  he 
was  talking. 

Jim  Howard  testified,  in  substance,  as  fol- 
lows: Bomalne,  after  saying,  "I  told  you  ne- 
groes I  wanted  yon  to  go  home  and  quit  all 
this  racket,"  said  to  Howard,  "I  told  you  to 
stay  away  from  here  anyway."  Howard  said, 
"Mister,  I  am  not  doing  anything,  I  am  not 
catting  np."  Bomalne  said,  "If  that  is  the 
case,  yon  won't  get  to  cat  up  none.  I  told 
yon  to  stay  away  from  here."  Romaine  then 
threw  his  pistol  on  him,  and  Porter  grabbed 
Iiim,  aad  witness  shot  Witness  was  scared, 
and  shot  Bomalne  to  protect  his  own  life. 
Previous  to  that  time  be  had  not  had  any 
trouble  with  Romaine.  Witness  shot  three 
times,  once  as  soon  as  Romaine  drew  bis 
pistol  and  twice  after  Porter  had  hold  of 
his  hand.  According  to  the  evidence  of  Por- 
ter, Bomalne  said  to  Howard,  "Negro,  I 
thought  I  told  yoa  to  stay  away  from  np 
here."  Jim  said,  "I  ain't  doing  nothing; 
I  Uve  np  here."  Romaine  then  said,  "Well, 
you  will  stay  away  from  up  here,  and  threw 
hla  pistol  up  that  way  (indicating)."  Wit- 
ness caught  hold  of  his  hand  that  way  (in- 
dicating), and  Howard  shot  him.  After 
Howard  fired  the  shots,  witness  wrung  the 
pistol  oat  of  the  policeman's  hands.  At  the 
time  be  didn't  know  that  Howard  was  going 
to  shoot  the  iwliceman,  but  was  afraid  the 
policeman  would  kill  him. 

[1-4]  It  is  argued  for  appellants  that,  aside 
from  tlie  statement  of  Joe  Bennett,  whidti 
was  Inadmiadble,  the  evldmce  did  not  Jas- 
tify  a  conviction  of  murder.  In  support  of 
tbis  position,  the  point  is  made  that  all  the 
evidence  goes  to  show  that  the  killing  was 
done  either  in  self-defause  or  In  sudden  beat 
and  passion  or  in  sadden  affray  and  with- 
out previoas  malice.  For  reasons  hereinaft- 
er referred  to,  we  think  the  evidence  of  Joe 


Bennett  was  properly  admitted.  It  must 
also  be  remembered  that  malice  in  the  sense 
of  hatred  or  malevolence  toward  the  deceas- 
ed is  not  necessary  to  be  shown  in  order  to 
support  a  verdict  of  murder.  On  the  con- 
trary, malice  means  the  intentional  doing  of 
a  wrongful  act  toward  another  without  legal 
Justification  or  excuse,  and  malice  afore- 
thought means  a  predetermination  to  kill 
without  legal  Justification  or  excuse ;  it  b^ng 
immaterial  at  what  time  before  tbe  homicide 
such  determination  was  formed;  and  sucb 
malice  may  be  inferred  from  the  circumstanc- 
es attending  the  homicide.  Fields  v.  Ckmi- 
monwealth,  152  Ky.  80,  153  S.  W.  29.  Taking 
into  consideration  Porter's  prior  statement 
that  he  intended  to  kill  a  policeman,  and  the 
further  fact  that  Romaine,  the  policeman, 
ordered  the  negroes  off  his  beat  shortly  before 
tbe  homicide,  coupled  with  circumstances 
tending  to  show  that  Romaine  drew  Ills  pis- 
tol merely  for  the  purpose  of  effecting  the 
arrest,  and  not  for  tbe  purpose  of  shooting 
either  of  the  appellants,  and  that  Porter 
held  Roroalne's  arms  and  Howard  fired  the 
shots,  when  neither  he  nor  Porter  believed, 
and  bad  reasonable  grounds  to  believe,  that 
either  was  then  in  danger  of  death  or  great 
bodily  barm  at  the  hands  of  Romaine,  It 
was  for  tbe  Jury  to  say  whether  Howard  as 
principal  and  Porter  as  alder  and  abettor 
were  guilty  of  murder  or  manslaughter,  or 
were  entitled  to  an  acquittal  on  the  ground 
of  self-defense  or  tbe  defense  of  each  other. 

[6]  But  it  is  argued  that,  inasmuch  as 
Joe  B«inett  stated  two  or  three  times  on  his 
first  examination  that  Howard  did  not  make 
any  remark  about  a  policeman,  it  was  error 
for  tbe  court  to  permit  Bennett  to  be  recall- 
ed after  he  bad  been  in  consultation  with  the 
commonwealth's  attorney,  and  testify  that 
Howard  stated  that  be  intended  to  kUl  a  po- 
liceman. Tbe  rule  that  it  is  within  the 
sound  discretion  of  tbe  trial  court  to  permit 
a  witness  who  has  theretofore  been  examined 
to  be  recalled  for  the  puriwse  of  making  a 
correction  in  bis  testimony  is  generally  rec- 
ognized and  approved  by  the  courts  (State  v. 
Mays,  24  S.  C.  190;  Walker  v.  Walker.  14 
Ga.  242;  Jesse  v.  State,  20  Oa.  156;  Moses 
v.  Ela,  43  N.  H.  557, 82  Am.  Dec.  175;  Mims  v. 
State,  68  Tex.  Cr.  R.  432,  153  S.  W.  321); 
and  we  perceive  no  good  reason  why  this 
rule  should  not  apply  to  a  witness  for  the 
commonwealth  merely  because  In  the  mean- 
time he  has  been  in  consultation  with  the 
commonwealth's  attorney.  This  circum- 
stance, and  tbe  fact  that  be  testified  to  the 
contrary  on  bis  original  examination,  affect- 
ed only  his  credibility  as  a  witness,  and  were 
therefore  matters  to  be  considered  solely 
by  the  Jury  in  determining  what  effect  should 
be  given  to  his  testimony.  Here  it  clearly 
appears  from  Bennett's  testimony  that  the 
mistake  in  his  former  testimony  bad  been 
called  to  bis  attention,  and  that  he  desired  to 
correct  the  mistake.     Under  these  drcum- 
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stances  the  trial  coort  did  not  abuse  Its  dis- 
cretion In  permitting  him  to  be  recalled  and 
to  testify  for  that  purpose. 

[1]  Under  our  Code  and  the  repeated  de- 
cisions of  this  court,  we  are  not  at  liberty 
to  reverse  a  judgment  of  conviction  in  a  crim- 
inal case,  unless  upon  a  consideration  of  the 
whole  case  we  are  satisfied  that  an  error 
prejudicial  to  the  substantial  rights  of  the 
d^endant  has  been  committed.  Criminal 
Code,  i  340;  Overstreet  v.  Commonwealth, 
147  Ky.  471,  144  S.  W.  751.  In  this  case  no 
such  error  appears,  and  it  therefore  follows 
that  the  judgment  must  be  affirmed  and  it  is 
so  ordered. 

SAMPSON,  J,  dissenting. 


LAMASTUS  et  al.  y.  MORGAN'S  COM- 
MITTEE et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  26,  1918.) 

1.  Witnesses  €=>41— Cap acitt— Insane  Peb- 

SONS. 

In  view  of  Civ.  Code  Prac.  {  606,  aubsec.  2, 
as  to  testimony  concerning  transactions  with 
insane  persons,  the  fact  that  one  hag  been  ad- 
judged of  unsound  mind  does  not  conclusively 
determine  his  incompetency  as  a  witness,  but 
generally,  although  one  has  been  adjudged  in- 
sane, he  is  competent  if  capable  of  observing 
accurately  and  stating  correctly  what  he  ob- 
serves, and  imderstands  the  nature  and  obliga- 
tion of  an  oath. 

2.  Appeal  and  Ebbob  «=5>2(»(8)— Capaoitt— 
Insajve  Pebsons. 

Where  no  objection  was  made  to  the  testi- 
mony of  a  person  whose  committee  sued,  and 
no  objection  was  made  to  the  testimony  of  the 
adverse  parties  against  such  person  on  account 
of  his  unsoundness  of  mind,  it  must  be  presumed 
that  he  was  of  sound  mind  when  he  and  the  ad- 
verse parties  testified,  and  all  the  testimony 
must  be  considered. 

3.  Reformation  of  iKSiBtnaNTB  4=s>17(9  — 
Qbocnds — Mistake. 

Where  a  draftsman  makes  a  mistake  In  the 
preparation  of  a  deed,  equity  will  afford  r^ef 
by  directing  its  reformation  so  as  to  effectuate 
the  intention  of  the  parties. 

4.  Refobuation  of  Instbuments  ^=>45(4)  — 
Grounds  —  Mistake  —  Quantum  of  Evi- 
dence. 

To  warrant  reformation  of  deed  on  account 
of  mistake,  the  proof  thereof  must  be  full,  clear, 
and  derisive,  and  of  higher  degree  than  is  re- 
quired for  rescission  of  a  contract 
6.  Reformation  of  Instbuments  €=319(1) — 
Qbounds— Mistake. 

Mistake,  to  justify  reformation  of  written 
contract,  must  be  mutual  between  the  parties. 
6.  Deeds  ©=>211(2)— Grounds— Mistake— Ev- 
idence—Sufficiency. 

Evidence  held  to  show  mistake  of  both  par- 
ties to  (Iced  to  land  by  omitting  a  tract  intended 
to  be  conveyed  so  as  to  warrant  its  reformation. 

Appeal  from  Circuit  Court,  Warren  County. 

Two  suits  by  A.  S.  Lamastus  and  others 
against  D.  O.  Morgan's  Committee  and  others, 
and  by  D.  O.  Morgan's  Committee  against  W. 
II.  Glenn  and  others.  The  actions  were  con- 
solidated. Judgment  dismissing  the  petition 
of  Lamastus  and  others,  and  they  appeal. 
Reversed  and  remanded. 


B.  F.  Wallace,  of  Bowling  Oreen,  for  appel- 
lants. Jno.  B.  Qrider,  of  BowUng  Oreen,  for 
appellees. 

HURT,  J.  On  February  10,  1908,  Nettie 
Glenn  8Uid  her  husband,  W.  H.  Glenn,  sold 
and  conveyed  to  D.  O.  Morgan,  In  considera- 
tion of  $340  In  cash  paid  to  them,  an  undi- 
vided one-half  Interest  in  two  adjoining 
tracts  of  land.  One  of  the  tracts,  as  it  ap- 
pearg  from  the  deed,  contained  43  acres,  but 
the  number  of  acres  contained  In  the  other 
tract  does  not  definitely  appear,  except  that 
It  was  about  30  to  40  acres.  On  the  27th  day 
of  July,  1908,  D.  O.  Morgan  executed  a  deed 
to  W.  H.  Glenn  for  his  Interest  in  the  43- 
4cre  tract  of  land,  for  a  consideration,  as  re- 
cited in  the  deed,  of  a  note  of  the  grantee  for 
the  sum  of  $385.  On  September  16,  1908,  W. 
H.  Glenn  and  his  wife,  Nettie  Glenn,  con- 
veyed the  whole  of  the  two  tracts  of  land  to 
Sally  Glenn.  Thereafter  Sally  Glenn  sold 
and  conveyed  both  of  tixi  tracts  of  land  to 
the  appellant  A.  S.  Lamastus.  Upon  the  ex- 
ecution of  the  deed  by  Morgan  to  W.  H. 
Glenn,  the  latter  tootc  possession  of  both 
tracts  of  land,  and  held  and  controlled  them 
until  he  sold  and  conveyed  the  lands  to  Sally 
Glenn.  She  took  possession  of  both  tracts, 
and  held  them  until  her  sale  and  conveyance 
to  Lamastus.  Thereafter  D.  O.  Morgan  was 
adjudged,  in  the  county  court,  to  be  an  im- 
becile and  of  mind  too  Infirm  to  control  and 
manage  bis  property,  and  a  committee  was 
appointed  to  hold  and  manage  his  estate  for 
him.  Thereafter,  on  September  1,  1913,  the 
committee  of  Morgan,  uniting  Morgan  with 
him,  filed  an  action  against  Lamastus,  in 
which  It  was  claimed  that  Morgan  was  a 
joint  owner  with  Lamastus  of  the  two  tracts 
of  land  heretofore  mentioned,  and  asked  that 
a  division  of  the  lands  be  had  and  an  allot- 
ment, in  severalty,  to  each  of  them  of  his  in- 
terest therein.  Lamastus  filed  an  answer  and 
amended  answer,  In  which  he  denied  that 
Morgan  owned  any  interest  In  either  of  the 
two  tracts  of  land,  and  alleged  that,  at  the 
time  W.  H.  Glenn  purchased  from  Morgan  the 
one-half  Interest  of  Morgan  in  the  43-acre 
tract,  for  the  same  consideration,  and  as  a 
part  of  said  contract,  he  purchased  from  Mor- 
gan his  interest  In  both  of  the  tracts,  but 
that  by  inadvertence  of  and  mistake  of  the 
draftsman  of  the  deed  frmn  Morgan  to  Glenn 
a  description  of  one  of  the  tracts  was  omitted 
from  the  deed.  He  further  alleged  that  W. 
H.  Glenn  had  paid  Morgan  the  consideration 
for  his  Interest  In  both  tracts  of  land,  and 
asked  that  the  petition  be  dismissed,  and  that 
the  deed  from  Morgan  to  W.  H.  Glenn  be  re- 
formed so  as  to  Include  the  boundary  of  both 
tracts  of  land.  The  allegations  of  this  an- 
swer and  amended  answer  were  denied,  and 
for  some  reason  or  other  this  suit  was  there- 
after stricken  from  the  docket,  with  leave^ 
however,  to  reinstate  it 
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Thereafter,  on  JTannary  20, 1916,  tbe  appel- 
lants, Lamastos  and  W.  H.  (Jlenn,  and  Nettie 
Glenn,  hie  wife,  who  had  warranted  the  title 
to  all  of  both  tracts  of  land  to  Sally  Glenn, 
the  vendor  of  Lamastus,  Joined  as  plaintiffs 
and  instituted  an  action  against  Morgan  and 
his  committee,  in  which  they  alleged  that 
Morgan  had  sold  to  W.  H.  Glenn  his  undi- 
vided one-half  interest  in  each  of  the  tracts 
of  land,  and  that  Glenn  had  paid  him  there- 
for the  consideration  of  $.t86,  but  by  mistake 
of  the  draftsman  of  the  deed  and  by  a  mu- 
tual mistake  of  the  parties,  the  description  of 
one  of  the  tracts  of  land  was  omitted  from 
the  deed,  and,  further,  that  they  had  only  re- 
cently learned  of  the  mistake,  and  prayed  for 
a  reformation  of  the  deed  so  as  to  have  it 
embrace  a  description  of  both  tracts  of  the 
land.  Tbe  appellee  D.  O.  Morgan,  by  his  com- 
mittee, denied  the  sale  by  him  of  his  interest 
to  the  tract  of  land  not  described  In  the  deed 
to  Glenn,  and  further  denied  that  the  de- 
scription of  It  was  omitted  from  the  deed  by 
any  mistake  Of  the  draftsman  or  by  mutual 
mistake  of  the  parties  to  the  deed.  They 
further  denied  that  the  purchase-money  note 
of  %3SS,  executed  by  W.  H.  Glenn  to  Morgan, 
had  ever  been  paid,  and  asserted  a  Hen  upon 
the  land  to  secure  the  note,  and  asked  that 
the  interest  in  both  tracts  formerly  owned  by 
Mor^n  be  sold  In  satisfaction  of  the  note. 
The  failure  to  pay  the  note  was  denied  by 
reply.  The  suit  of  Morgan,  by  his  committee, 
against  I^amastus,  for  a  division  of  the  lands, 
was,  by  an  order  of  court,  placed  again  upon 
the  docket  and  consolidated  with  the  soit'wlth 
Lamastns,  Glenn  and  his  wife  against  Mor- 
gan and  his  committee.  Upon  a  bearing  the 
court  denied  Lamastus,  Glenn,  etc.,  the  relief 
donght  in  their  petition  pertaining  to  the 
reformation  of  the  deed  from  Morgan  to  W. 
H.  Glenn,  and  adjudged  that  the  petition  be 
dismissed.  Lamastns,  W.  .H.  Glenn,  and  Net- 
tle Glenn  have  prayed  an  appeal  from  that 
Judgment  to  this  court  No  Judgment  of  any 
kind  was  rendered  in  the  case  of  Morgan's 
committee  against  T^mastus. 

The  contention  of  appellants  is  that  the 
evidence  offered. on  the  trial  proved  the  alle- 
gatlMis  of  their  petition  with  reference  to 
their  claim  that  Morgan  had  sold  his  Interest 
in  both  tracts  of  land  to  Glenn,  and  that 
Morgan's  interest  in  one  of  the  tracts  of 
land  was  omitted  from  the  deed  from  him 
to  Glenn  by  the  mistake  of  the  draftsman 
and  the  mutual  mistake  of  Morgan  and  Glenn, 
and  that  it  was  the  intention  of  both  Morgan 
and  Glenn  that  the  Interest  in  both  tracts  of 
land  should  be  conve.ved  by  the  deed,  and 
that  was  what  they  purposed  to  do.  and 
that  the  court  was  in  error  in  adjudging 
that  they  were  not  entitled  to  have  a  refor- 
mation of  the  deed,  so  that  it  would  em- 
brace within  It  a  conveyance  of  Morgan's 
interest  in  tjoth  tracts  of  land. 

[1]  The  appellants'  pleadings  allege  that 
Morgan  had,  by  a  Judgment  of  the  county 
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court,  been  declared  of  unsound  mind  and 
a  committee  appointed  for  the  management 
of  his  estate,  and  that  such  Judgment  of  con- 
viction of  unsoundness  of  mind  does  not  ap- 
pear to  have  been  set  aside  by  any  subse- 
quent inquest  for  that  purpose.  No  objec- 
tion was  made  to  the  depositions  of  W. 
H.  Glenn  and  Lamastus,  upon  the  ground 
that  Morgan  was  of  unsound  udnd  at 
the  time  the  testimony  was  given,  nor 
was  there  any  objection  made  to  the  dep- 
osition and  testimoay  of  Morgan,  upon  the 
ground  that  he  was  of  unsound  mind  and 
Incapable  of  testifying  as  a  witness.  It  is 
true  that  subsection  2,  g  606,  Civil  Code, 
provides  that  one  shall  not  testify  for  him- 
self concerning  any  transaction  with  or  ver- 
bal statement  made  by  or  anything  done  or 
omitted  to  be  done  by  one  who  is  of  unsound 
mind  at  the  time  the  testimony  is  offered  to 
be  given,  except  for  the  purpose  and  to  the 
extent  of  affecting  one  who  is  living,  and 
who,  when  over  14  years  of  age  and  of 
sound  mind,  heard  such  statement  or  was 
present  when  such  transaction  took  place,  or 
when  such  act  was  done  or  omitted,  unless 
the  person  of  unsound  mind  shall,  when  of 
sound  mind,  have  testified  against  such  per- 
son with  reference  thereto.  Tbe  fact  that 
one  has  been  adjudged  of  unsound  mind  does 
not  conclusively  determine  that  he  is  incom- 
petent to  testify  as  a  witness,  either  in  his 
own  behalf  or  in  behalf  of  another.  The  ef- 
fect of  it,  however,  Is  to  raise  the  question 
of  his  competency,  when  tbe  Judge  must  then 
determine  from  his  appearance,  conduct, 
speech,  and  any  testimony  that  may  be  of- 
fered whether  or  not  he  is  competent  to  tes- 
tify. '  The  general  rule  is  that,  although  one 
may  be  adjudged  to  be  insane,  he  is  a  compe- 
tent wlttiess  where  he  is  capable  of  observ- 
ing accurately  and  stating  correctly  what  he 
observes,  and  understands  the  nature  and 
obligation  of  an  oath.  City  of  Covington  v. 
O'JIeara,  133  Ky.  762,  119  S.  W.  187;  40  Cyc. 
2201. 

[2J  Tn  the  instant  case,  no  objection 
having  been  made  to  tbe  testimony  of  Morgan, 
nor  any  objection  having  been  made  to  the 
testimony  of  Lamastns  and  Glenn  against 
him,  on  account  of  his  unsoundness  of  mind, 
it  can  only  be  presumed  that  Morgan  was- 
of  sound  mind  when  he  gave  his  deposition, 
and  when  that  of  Lamastus  and  Glenn  were 
given,  and  all  will  be  considered  for  the  pur- 
pose of  determining  the  issue  made  in  the 
pleadings. 

tJl  It  is  a  well-.settled  principle  that,  where 
a  mistake  has  been  made  by  a  draftsman 
In  the  preparation  of  a  deed,  a  court  of  e(iul- 
ty  will  afford  relief  by  directing  a  reforma- 
tion of  the  deed,  so  as  to  carry  out  the  in- 
tention of  the  parties  when  the  deed  was 
made.  Griffith  v.  York,  152  Ky.  16,  153  S. 
W.  31:  Nutall  v.  Nutall,  82  S.  W.  377,  28  Ky. 
I^w  Rep.  671;  Dean  v.  Hall,  105  S.  W.  98. 
31  Ky.  Law  Rep.  1.306;  Noel's  Ex'r  v.  Gill, 
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81  Ky.  249, 1  S.  W.  428,  8  Ky.  Law  Rep.  229; 
Worley  v.  Tuggle,  4  Busb,  168;  Gregory  v. 
Ciopeland,  107  S.  W.  768,  32  Ky.  Law  Rep. 
1153. 

[4]  It  is,  however,  true,  tbat  the  mistake 
must  be  established  by  the  proof  beyond  all 
reasonable  controyersy.  In  other  words,  the 
proof  must  be  full,  clear,  and  decisive,  re- 
quiring a  stronger  degree  of  proof  than  is 
necessary  for  the  rescission  of  a  contract  in 
writing.  Whltt  v.  Whltt,  145  Ky.  367,  140  S. 
W.  570;  Stockhoff  r.  Braunin,  14  Ky.  Law  Rep. 
1717;  Mattlngly  v.  Speak,  4  Bush,  316;  Royer 
Wheel  Co.  v.  Miller,  50  S.  W.  62.  20  Ky.  Law 
Jtep.  1831;  Coleman  v.  Illinois  Life  Insurance 
Co.,  82  S.  W.  616,  26  Ky.  Law  Rep.  900 ;  Mc- 
Mee  V.  Henry,  163  Ky.  729,  174  8.  W.  746; 
Ison  V.  Sanders,  163  Ky.  605,  174  S.  W.  505. 

[S]  The  mistake,  which  will  justify  the  ref- 
ormation of  a  written  contract,  must  also 
be  a  mistake  which  is  mutual  as  to  the  par^ 
ties.  There  is  no  claim  that  Morgan  was 
of  unsound  mind  at  the  time  he  is  alleged 
to  have  sold  Olenn  the  lands,  as  that  was 
prior  to  his  being  adjudged  of  unsound  mind. 

[6]  The  evidence  very  satisfactorily  proves 
that  Morgan  sold  his  interest  In  both  of  the 
tracts  of  land  to  Glenn. .  His  purchase  from 
Glenn  preceded  the  sale  by  him  back  to  Glenn 
a  very  short  time,  and  it  appears  that  Glenn 
gave  him  for  the  lands  $385,  and  a  short  time 
previous  he  had  sold  the  same  to  Morgan  for 
$340,  and  there  is  no  explanation  or  attempt- 
ed explanation  of  why  Glenn  would,  within 
two  or  three  months,  pay  Morgan  $45  more 
for  his  Interest  in  one  of  the  tracts  of  land 
than  Morgan  gave  blm  for  the  Interest  pur- 
chased by  him  In  both  tracts.  Morgan  and 
Glenn  together  procured  the  services  of  an  at- 
torney to  write  the  deed  of  conveyance  from 
Morgan  to  Glenn,  and  from  the  fact  that  Glenn 
took  possession  of  both  tracts  of  land  and 
held  them  and  thereafter  sold  and  conveyed 
both  tracts  in  their  entirety  to  Sally  Glenn  and 
warranted  the  title  to  her,  and  the  further 
fact  that  Morgan,  until  he  was  placed  in  the 
hands  of  a  committee,  never  asserted  any 
claim  to  either  of  the  tracts  of  land,  and  in 
fact  declared  in  the  presence  of  lAmastus 
that  be  had  sold  all  the  interest  he  had  in 
both  tracts  to  Glenn,  makes  very  convincing 
and  decisive  proof  that  when  the  deed  was 
executed  by  him  be  intended  to  convey  his 
Interest  in  both  tracts  of  land  to  Glenn,  and 
when  Glenn  accepted  the  deed  and  paid  for 
the  lands  that  he  evidently  believed  that  the 
deed  was  a  conveyance  to  him  of  Morgan's  In- 
terest in  both  tracts,  and  heace  the  failure 
to  incorporate  boundary  of  one  tract  of  land 
in  the  deed  was  a  mistake  upon  the  part  of 
both.  Exactly  how  the  draftsman  of  the 
deed  failed  to  assert  a  description  of  both 
tracts  does  not  definitely  appear,  although  it 


does  appear  that  he  had  before  him,  at  that 
time,  the  deed  from  Nettle  Glom,  etc,  to  Mor- 
gan, which  contains  a  description  of  both 
tracts  of  land,  as  the  deed  from  Morgan  to  W. 
H.  Glenn  recites  the  fact  that  the  interest  in 
the  43  acres  conveyed  was  the  same,  which 
had  t>een  conveyed  to  Morgan  by  Nettie  Glenn, 
etc.,  by  deed  of  February  10, 1908.  The  rule, 
which  permits  the  reformation  of  a  deed  or 
other  contract,  on  account  of  something  tie- 
ing  omitted  by  mutual  mistake  of  the  parties 
or  its  failure  to  express  the  real  contract  be- 
tween 'the  parties,  assumes  the  existence  of  a 
writing  as  a  basis,  and  in  the  instant  case  the 
deed  sought  to  be  reformed  is  the  written 
basis,  and  it  asserts  that  the  lands  were  the 
same  which  had  been  conveyed  to  Morgan  by 
Nettie  Glenn,  etc.,  on  February  10,  1008.  The 
proof  shows,  bey<Mid  controversy  that  it  was 
the  intention  of  the  parties  to  embrace  in  the 
deed  a  conveyance  of  both  tracts  of  land,  and 
that  the  description  of  one  of  the  tracts  was 
omitted  from  the  conveyance  by  the  mistake 
of  the  draftsman,  and  which  resulted  in  the 
mutual  mistake  of  both  parties  to  the  deed. 
The  complaining  party  Is  entitled  to  have 
written  into  the  contract  that  whieh  was 
omitted  from  It  by  over-sight  and  mistake. 
In  Noel's  Ex'r  v.  Gill,  84  Ky.  249, 1  S.  W.  428, 
8  Ky.  Law  Rep.  229,  the  vendee  porcbased 
four  town  lots,  but  by  mistake  two  of  the  lota 
were  omitted  from  the  deed  of  conveyance  to 
him,  and  upon  application  to  a  court  of  equi- 
ty it  was  adjudged  tbat  the  deed  should  be 
reformed  so  as  to  include  the  lots,  and  the 
court  in  that  case  said: 

"Whether  the  parol  evidence  offered  to  cor- 
rect the  writing  on  account  of  fraud  or  mistake 
shows  the  verbal  contract  to  be  broader  than 
the  written  instrumfent,  covering  more  or  a  dif- 
ferent subject-matter  or  enlarging  the  terms,  or 
is  narrower  than  the  written  matrument,  either 
in  ttie  terms  or  subject-matter  of  the  contract, 
courts  of  equity  will  grant  relief  by  reforming 
the  contract,  so  as  to  prevent  fraud  or  mistake. 
The  statute  of  frauds,  in  granting  such  relief, 
is  not  violated,  but  is  'uplifted'  that  it  may  not 
perpetuate  the  fraud  that  the  Legislature  de- 
signed it  to  prevent" 

In  Gregory  v.  Copeland,  107  8.  W.  768,  32 
Ky.  Law  Rep.  1153,  Gregory  sold  to  Copeland 
two  tracts  of  land,  one  containing  2  acres  and 
the  other  29  acres,  but  by  mistake  the  2-acre 
piece  was  not  included  in  the  boundary  and 
not  conveyed  by  the  deed.  Upon  application 
to  a  court  of  equity,  the  deed  was  reformed 
so  as  to  make  it  include  both  surveys. 

Hence  we  are  of  the  opinion,  that  the  court 
was  in  error  in  denying  the  appellants  the 
relief  sought,  pertaining  to  the  reformation 
of  the  deed  and  ordering  their  petition  to  be 
dismissed. 

It  is  therefore  ordered  tbat  the  Judgrment 
be  reversed,  and  the  cause  remanded  for  pro- 
ceedlngs  consistent  with  this  opinion. 
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JOHNSON  T.  COMMONWEALTH. 
(Conrt  of  Appeals  of  K«ntncky.    Feb.  1,  1918.) 

1.  Cbimihai.  Law  «=>Se4(7)— Separation  of 

JUBT. 

Though  two  jnrors  in  a  homicide  case  were 
flowed  to  go  into  a  drug  store  to  pnrchase  to- 
bacco, the  others  and  the  sheriff  in  whose  cus- 
tody was  the  jury  remaining  outside  where  they 
could  see  into  the  store,  and  a  juror  in  the  pres- 
ence of  the  others  consulted  a  third  person  as 
to  the  wbeTeabonts  of  his  son,  yet  as  none  of 
the  jurors  had  opportunity  for  any  wrongdoing, 
this  bein^;  true  with  respect  to  the  act  of  anoth- 
er juror  in  speaking  to  an  acquaintance  in  the 
presence  of  the  sheriff  and  panel,  the  jury  can- 
not be  discharged  on  the  ground  that  the  ju- 
rors were  not  kept  in  custody,  in  accordance 
with  Code  Cr.  Prac.  fi  244,  245. 

2.  HomcnDE  c8=>300(7)  —  Tbial  —  Instrxjc- 

TIONe. 

In  a  prosecation  for  homicide,  where  ac- 
cused contended  that  her  paramour,  who  shot 
her  hnsband,  was  justified  in  shooting  him  in 
self-defense,  and  it  appeared  that  when  her 
hnsband  entered  the  front  door  of  the  house  the 
paramour,  recognizing  his  voice,  retreated  to 
the  kitchen,  where  the  husband  was  shot,  and 
that  the  husband's  brothpr,  who  went  to  the 
back  door,  took  no  part  until  the  paramour  fled 
from  the  house  after  shooting  the  husband,  an 
instruction  on  the  paramours  right  of  self-de- 
fense was  properly  refused. 

3.  HoificiDE   €=301    —   Tbial  —   Instbuc- 

TION8. 

Where  there  was  no  testimony  tiiat  the  hus- 
band before  his  death  made  an  attack  on  his 
wife,  an  instruction  on  the  right  of  the  para- 
mour to  kill  him  in  defense  of  the  wife  was  un- 
necessar;. 

4.  Obimirai.  Law  <8=»1166(8)  —  Tkial  —  In- 
siKUcnoNS. 

Ilie  failure  of  the  court  to  define  the  term 
"maHce  aforethought"  is  not  reversible  error, 
for  the  failure  is  more  apt  to  be  prejudicial  to 
the  commonwealth  than  the  defendant 

5.  Cbimikai.  Law  «=»U78(3)— Habmless  Eb- 
bob— irstbuctioks. 

Where  the  jury  convicted  accused  of  man- 
slaughter only,  the  failure  of  the  court  to  in- 
stmct  that  if  the  jury  had  a  reasonable  doubt 
as  to  whether  the  offense  was  murder  or  man- 
slaughter, accused  should  be  convicted  of  the 
lesser  offense  was  harmless. 

6.  Cbikinal  Law  «=s>741(1)— Evidence— Sdf- 
ficienct. 

Where  there  is  any  evidence,  however  slight, 
teiwting  to  show  the  guilt  of  the  accused,  the 
case  is  for  the  jury. 

7.  HOHiciDE  «=3268  —  TbiaIi  —  Etidbncb  — 
StnriciEscY. 

It  appearing  that  accused  or  her  paramour 
killed  accused's  husband,  the  question  of  accns- 
ed'e  guilt  held,  under  the  evidence,  for  the  jury. 

8.  CBixnfAi.   Law  «=s>1186(4)  —  Appeal  — 

H.ABULS8S    EBBOB. 

Under  Code  Cr.  Prac.  i  340,  a  conviction 
cannot  be  disturbed;  the  record  showing  no  er- 
ror prejudicial  to  the  substantial  rights  of  ac- 
cused. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Maria  Jolmson  was  convicted  of  man- 
slan^ter,  and  she  am>eal8.    Affirmed. 

Scott  &  Hamilton  and  L.  F.  Johnson,  all  of 
Frankfort,  for  appellant  Chas.  H.  Morris, 
Atty.  Gen.,  and  Overton  S.  Hogan,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 


MILLER,  J.  Humbert  Cnitdier  and  the 
api)ellant  Maria  Johnson,  colored  persons  liv- 
ing in  Frankfort,  were  jointly  Indicted  for 
the  murder  of  William  Johnson,  the  husband 
of  Maria.  They  were  tried  separately,  and 
both  were  convicted;  Crutcber  receiving  a 
term  of  21  years  and  Maria  a  term  of  5 
years  in  the  penitentiary.    She  appeals. 

William  and  Maria  were  married  in  1902, 
and  got  along  as  man  and  wife  fairly  well 
until  Humbert  Crutcher  began  paying  atten- 
tion to  Maria  which  resulted  in  an  illicit  in- 
timacy between  them.  Becoming  jealous,  Wil- 
liam Jolmson  left  Frankfort  in  February, 
1917,  and  went  to  Cleveland,  Obio,  with  the 
purpose  of  residing  there.  He  wrote  Maria 
several  letters  from  Cleveland,  saying  be 
never  expected  to  return  to  Kentucky,  and 
upbraiding  her  because  of  ber  relations  witb 
Crutcher.  In  bis  last  letter,  however,  be 
said  be  would  return  to  Frankfort  on  March 
25th.  He  returned,  however,  on  March  23d, 
two  days  earlier  than  was  expected.  Upon 
bis  arrival  in  Frankfort,  William  Johnson 
sought  out  bia  two  brothers  John  and  Ben 
Johnson.  About  9  o'clock  on  the  nlgbt  of 
March  23d,  he  sent  bis  brother  Ben  to  the 
cottage  in  South  Frankfort  where  be  and 
Maria  had  lived,  to  find  out  who  was  there. 
When  Ben  arrived  at  tlie  bouse  he  went  to 
a  side  window  and  looked  in,  and  found  that 
Humbert  Crutcher,  Maria  Johnson,  John 
Kaufman,  and  Fannie  Johnson  were  in  the 
bouse,  playing  cards.  Ben  reported  to  bla 
brother  accordingly.  Ben,  John,  and  Wil- 
liam Johnson  then  went  to  Nortb  Frankfort, 
and  found  Police  Officer  Shields,  and  asked 
him  to  go  witb  tbem  to  the  Johnson  bouse  in 
South  Frankfort;  and  Shields  and  Scott,  an- 
other police  ofScer,  returned  with  them  to 
the  Johnson  bouse.  John  Johnson  stopped  a 
square  or  two  before  be  reached  the  bouse 
to  bltcb  bis  horse.  It  was  then  about  11 
o'clock  at  night.  When  Ben  and  William  bad 
approached  to  wltbin  about  100  feet  of  the 
house  they  requested  tbe  policemen  to  stop 
and  let  them  go  to  tbe  bouse.  The  police- 
men did  so,  and  Ben  Johnson  went  to  tbe 
back  door  while  William  Johnson  went  to 
tbe  front  door.  John  Kaufman  and  Fannie 
Johnson  were  standing  on  tbe  front  porch  of 
tbe  bouse,  and,  after  asking  who  Kaufman 
was,  William  Johnson  rushed  past  them  and 
into  the  bouse.  Tbe  bouse  contained  four 
rooms,  one  directly  back  of  tbe  other.  When 
Ben  Johnson  started  to  go  to  tbe  rear  of 
tbe  bouse,  B'annie  Johnson,  wbo  was  a  sister 
of  Maria  Johnson,  called  to  ber  saying  that 
Ben  was  going  towards  tbe  back  of  tbe  house. 
Maria  and  Crutcber  were  in  tbe  third  room. 
Maria  left  Crutcber  and  went  to  tbe  beck 
porch  and  bad  a  short  conversation  witb 
Ben  Johnson.  By  that  time  William  John- 
son bad  gone  into  the  house  through  the 
front  door  and  Crutcher  had  retreated  to  the 
kitchen,  which  was  the  rear  room.     Up  to 
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this  point  there  i»  little  or  no  conflict  In  the 
testimony. 

Crutcher  testified  that  William  Johnson  ad- 
vanced from  the  room  next  to  the  kitchen 
with  a  pistol  In  his  hand  and  began  to  shoot 
at  Crutcher  as  soon  as  he  got  nito  the  kitch- 
en; Crutcher  at  that  time  being  against 
the  back  door.  Crutcher  further  testified 
that  Maria  came  back  through  the  kitchen 
and  went  to  the  front  part  of  the  house  and 
tried  to  keep  William  from  going  to  the  kitch- 
en, and  that  she  came  Into  the  kitchen  with 
him  where  the  shots  were  fired.  Maria 
testified  that  she  stayed  on  the  back  porch 
until  after  the  shooting  commenced;  that 
Just  as  she  opened  the  door  to  go  back  into 
the  house  Crutcher  rushed  past  her,  going 
out;  that  as  she  stepped  into  the  kitchen 
William  was  sinking  to  the  floor  with  a  pis- 
tol in  his  hand  pointing  towards  her;  that 
she  attempted  to  catch  hold  of  him,  and  did 
catch  blm  in  her  arms;  and  that  Just  as  she 
caught  him  the  pistol  was  discharged,  making 
a  flesh  wound  in  her  hand.  William  sank 
to  the  floor  and  died  almost  immediately 
from  a  bullet  that  penetrated  his  skull. 

Ben  Johnson  testified  that  while  be  was 
talking  to  Maria  at  the  back  door  be  saw  a 
man  standing  in  the  kitchen  behind  the  open 
door  with  a  pistol  in  his  hand,  and  that  the 
door  then  closed  and  the  shooting  commenc- 
ed. The  iMlicemen  rushed  into  the  house 
immediately  after  the  shooting,  and  testi- 
fied that  they  found  Maria  standing  over  the 
body  of  her  dead  husband  in  the  kitchen 
with  a  smoking  reyoiver  in  her  hand,  and 
that  she  told  them  William  had  committed 
suicide.  Maria,  however,  contradicted  the 
policemen  upon  this  point  There  was  no 
one  ielse  in  the  room. 

As  Crutcher  escaped  out  the  back  door 
Ben  Johnson  struck  him  over  the  head  with 
a  plank,  which  caused  Crutcher  to  drop  the 
32-callber  pistol  used  by  him  in  the  shoot- 
ing affray.  The  pistol  was  subsequently 
found  lying  on  a  pile  of  dirt  over  which 
Crutcher  had  stumbled  in  making  his  escape. 
If  Crutcher's  story  is  true,  William  and 
Maria  Johnson  and  Crutcher  were  the  only 
witnesses  to  the  shooting.  All  the  witnesses 
testified,  however,  that  within  a  few  seconds 
after  William  entered  the  front  door  the 
shooting  began. 

When  William  Johnson  left  Frankfort  to 
go  to  Cleveland  he  left  bis  32-callber  pistol 
on  the  dresser  in  one  of  the  front  rooms  of 
his  house,  and  Crutcher  took  his  pistol  and 
carried  it  to  the  kitchen.  Crutcher  and  Ma- 
ria were  indicted  and  tried  as  principals  with 
the  result  above  Indicated. 

Maria  assigns  the  following  four  grounds 
for  a  reversal  of  the  Judgment  against  her: 
(1)  The  Jury  was  permitted  to  separate  from 
one  another  and  converse  with  persons  other 
than  members  of  the  Jury;  (2)  the  court 
failed  to  give  the  whole  law  of  the  case; 
(3)  the  Instructions  given  were  erroneous; 
and  (4)  her  motion  for  a  peremptory  instruc- 


tion to  the  Jury  to  find  her  not  guilty,  made 
at  the  close  of  the  conmionwealth's  proof, 
should  have  been  sustained.  We  will  con- 
sider these  grounds  In  the  order  named. 

[1]  1.  It  Is  contended  that  while  the  Jury 
was  in  charge  of  SherlCF  Smith,  one  of  the 
Jurors  was  permitted  to  converse  with  a 
person  other  than  a  member  of  the  Jury,  and 
two  or  more  of  the  Jury  were  permitted  to 
enter  a  drug  store  and  thereby  separate 
themselves  from  the  remaining  members  of 
the  Jury.  Upon  aflldRvits  filed  a  motion  was 
made  to  set  aside  the  swearing  of  the  Jury 
for  this  reason,  but  the  court  overruled  the 
motion.  The  affidavits  filed  by  the  appellant 
show  that  Conway  and  another  member  of 
the  Jury  left  the  other  Jurors  and  went  into 
a  drug  store  out  of  the  sight  of  the  other 
Jurors  and  the  sheriff;  that  Juror  L/ewis 
engaged  in  conversation  with  Stanzall,  who 
was  not  a  member  of  the  Jury;  that  Juror 
De  Witt  subsequently  left  the  other  members 
of  the  Jury  and  went  into  a  drug  store  out 
of  the  sight  of  the  sheriff  and  the  other 
Jurors;  and,  that  Juror  Howard  went  across 
the  street  and  engaged  in  conversntlMi  with 
Graham.  While  it  is  not  charged  that  any- 
thing improper  was  said  or  done  by  any  of 
the  Jurors  or  persons  concerning  the  case, 
appellant  insists  that  the  acts  shown  were 
in  violation  of  sections  244  and  245  of  the 
Criminal  Code  of  Practice  and  the  declsiou:i 
of  this  court  thereunder,  holding  that  al- 
though the  case  was  not  discussed  between 
the  Jurors  and  other  persons,  and  no  Juror 
did  anything  culpable,  nevertheless  the  Jury 
should  have  been  discharged  because  an  op- 
portunity was  presented  for  the  Jurors  to 
discuss  the  case  with  strangers,  or  other 
persons.  If  they  had  been  so  minded.  See 
Vinegar  v.  Commonwealth,  104  Ky.  108,  46 
S.  W.  510,  20  Ky.  Law  Rep.  412,  and  Camp- 
bell V.  Commonwealth,  162  Ky.  107,  172  S. 
W.  110,  announcing  the  general  doctrine  as 
above  suggested. 

The  commonwealth  filed  the  affidavit  of 
Smith,  the  sheriflf  in  charge  of  the  Jury,  and 
also  the  affidavits  of  Jurors  Howard,  De 
Witt,  Herndon,  Thompson,  and  Conway.  It 
is  there  shown  that  the  conversation  between 
Lewis  and  Stanzall  was  in  the  presence  of 
and  within  view  of  the  other  Jurors,  and 
related  solely  to  the  whereabouts  of  Lewis* 
son,  who  had  no  coimectlon  with  the  case. 
Smith  further  states  that  he  permitted  two 
of  the  Jurors  to  go  into  a  drug  store  and  get 
some  tobacco,  but  that  they  were  at  all 
times  within  his  view  and  in  the  view  .of 
the  other  Jurors,  and  that  they  had  no  con- 
versation with  any  one,  except  in  calling  for 
the  tobacco  they  bought;  and. that  no  other 
jurors  left  his  presence  or  the  presence  of 
the  Jury. 

Juror    Howard    stated    that    he   met    his 

friend  Graham  as  he  and  the  other  jurors 

were    crossing    the    street;     that    he    shook 

liandB  with  Oraliam,  merely  saying  to  him 
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that  be  would  perform  a  certain  errand  the 
next  time  he  came  from  Versailles,  and  that 
he  did  not  stop  walking,  and  was  not  out 
of  sight  of  the  sheriff  or  the  other  Jurors. 
Howard  and  De  Witt,  the  two  Jurors  who 
bought  the  tobacco  in  the  drug  store,  say 
they  were  not  out  of  the  sight  or  hearing  of 
the  sheriff  or  the  other  jurors,  and  that  they 
did  not  speak  to  any  one  concerning  the 
case.  De  Witt  corroborated  Howard;  and 
Hemdon,  Thompson,  and  Conway  corrobo- 
rated the  other  memljers  of  the  Jury. 

From  a  reading  of  the  affidavits  It  appears 
that  the  Jury  was  at  all  times  In  the  presence 
of  Smith;  that  the  jurors  were  never  sepa- 
rated from  each  other;  and  that  nothing' 
prejudicial  to  the  riglits  of  the  appellant 
occurred. 

Furthermore,  It  wlU  be  seen  that  the  facts 
of  this  case  differ  radically  from  those  in 
<.'ampl)ell  v.  Commonwealth,  supra,  where 
the  sheriff  in  charge  of  the  Jury  went  with 
one  of  the  jurors  some  300  yards  to  an  ice 
cream  parlor  and  ate  ice  cream  with  him, 
leaving  the  rest  of  the  Jury  scattered  about 
a  hotel  and  in  charge  of  no  one.  Similar 
facts,  showing  that  the  Jury  had  been  sepa- 
rated, appeared  in  Vinegar  v.  Common- 
wealth, supra.  But  in  the  case  at  bar  it 
satisfactorily  appears  that  the  Jurors  were 
liept  together,  that  nothing  happened  that 
could  have  prejudiced  the  appellant,  and  that 
no  opportunity  was  given  for  any  wrong- 
doing. The  court  properly  refused  to  dis- 
charge the  jury.  Deacon  v.  Commonwealth, 
162  Ky.  188,  172  S.  W.  121;  Mansfield  v. 
Commonwealth,  163  Ky.  488,  174  S.  VV.  16; 
Canter  v.  Commonwealth,  176  Ky.  360,  185 
S.  W.  825. 

[2,  SI  2.  The  complaint  that  the  trial  court 
failed  to  Instruct  the  Jury  on  the  whole  law 
of  the  case  is  based:  (a)  Upon  the  court's 
failure  to  instruct  upon  the  subject  of  Crutch- 
er's  right  to  defend  himself  from  the  real 
or  apparent  danger  from  Ben  Johnson  and 
John  Johnson;  and  (b)  upon  the  court's  fail- 
ure to  give  an  Instruction  permitting  Crutch- 
er  to  shoot  William  Johnson  in  defense  of 
Maria. 

In  support  of  this  first  proposition  appellant 
relies  upon  Tucker  v.  Commonwealth,  146 
Ky.  84, 140  S.  W.  73,  Slone  v.  Commonwealth, 
110  S.  W.  235,  33  Ky.  Law  Rep.  266,  and 
Helton  v.  Commonwealth,  87  S.  W.  1073,  27 
Ky.  Law  Rep.  1164.  These  cases  announce 
the  general  rule  as  contended  for  by  appel- 
lant's counsel  under  which  Crutcher  would 
have  been  Justified  in  defending  himself  from 
any  real  or  apparent  danger  at  the  hands  of 
either  Ben  or  John  Johnson.  But  the  facts 
in  the  cases  cited  were  entirely  different 
from  the  facts  of  tbia  case,  and  justified  an 
instruction  of  the  character  suggested.  And, 
it  has  been  held  many  times  by  ttds  court 
tbat  it  is  neither  necessary  nor  proper  to  give 
an  instruction  unless  there  is  some  evidence 
upon  which  to  base  it    In  this  case  there  is 


no  claim  by  Crutcher  that  he  was  in  any  dan- 
ger from  either  Ben  or  John  Jolmson ;  indeed 
the  proof  shows-  that  Crutcher  did  not  know 
they  were  upon  the  premises^  He  heard  Wll-  . 
11am  Johnson  when  he  entered  the  front  door  ' 
of  tfie  house  and  knew  him  by  his  voice, 
and  Crutcher  then  retreated  to  the  kitchen 
as  William  Johnson  came  through  the  front 
rooms  of  the  house.  Crutcher  did  not  come 
in  contact  with  Ben  Johnson  until  be  me( 
him  in  the  back  yard  as  he  was  leaving  the 
house,  and  John  Jolmson  was  not  upon 
the  premises  until  after  the  shooting  was 
over. 

In  O'Hara  r.  Commonwealth,  164  Ky.  403, 
175  S.  W.  637,  the  court  said  there  was  no 
evidence  sufficient  to  reciuire  a  self-defense 
Instruction  to  include  a  danger  to  defendant 
from  a  companion  of  the  deceased,  where 
there  was  no  act  or  demonstration  upon  the 
part  of  such  companion  as  reasonably  indi- 
cated an  Impending  purpose  to  harm  the 
defendant 

In  answer  to  the  second  proposition  that 
the  court  should  have  given  an  instruction 
which  would  have  justified  Crutcher  shoot- 
ing in  the  defense  of  Maria,  it  is  sufficient 
to  say  there  is  no  evidence  that  indicates  that 
William  Johnson  attempted  to  injure  Maria. 
Crutcher  testified;  and  he  did  not  claim  that 
William  Johnson  made  any  attack,  demon- 
stration, or  threat  against  Maria;  and  she 
testified  without  malilng  any  such  ^  claim. 
On  the  contrary,  she  testified  that  she  was 
on  the  back  porch  when  William  entered  the 
front  door,  and  that  she  was  not  in  the  house 
at  the  time  of  the  shooting.  And,  although 
Crutcher  claims  she  was  in  the  house,  he 
says  she  was  not  in  the  room  where  the 
shooting  occurred.  It  will  be  seen,  therefore, 
that  there  was  no  evidence  from  any  witness 
even  tending  to  show  that  there  was  any  at- 
tempt on  the  part  of  William  Johnson  to 
Injure  Maria,  and  the  court  properly  refused 
to  Instruct  upon  that  phase  of  the  case. 
Curtis  V.  Commonwealth,  169  Ky.  727,  184 
S.  W.  1105;  NicoU  v.  Commonwealth,  169 
Ky.  491,  184  S.  W.  386. 

[4]  3.  Under  the  heading  that  the  instruc- 
tions given  were  erroneous,  it  is  insisted  that 
the  court  erred  in  falling  to  define  "malice 
aforethought"  as  used  in  Instruction  No.  1, 
and  that  the  court  farther  erred  in  falling 
to  instruct  the  Jury  that  if  it  had  a  reasona- 
ble doubt  as  to  whether  the  offense  commit- 
ted was  murder  or  manslaughter,  they  should 
find  the  defendant  guilty  of  the  lesser  of- 
fense. It  has  been  repeatedly  held  by  this 
court  that  while  it  is  good  practice  to  de- 
fine the  term  "malice  aforethought"  when 
used  in  instructions,  a  failure  to  do  so  is 
not  a  reversible  error,  because  the  failure 
is  more  apt  to  be  prejudicial  to  the  common- 
wealth tlian  to  the  defendant.  Collier  v. 
Commonwealth,  160  Ky.  338,  169  S.  W.  740;  • 
Xlcoll  V.  Commonwealth,  168  Ky.  491,  184 
S.  W.  386. 
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[f]  It  is  trne  the  trial  court  did  not  In- 
struct as  to  the  degree  ot  the  offense  commit- 
ted, whether  murder  or  manslaughter;  but 
it  gave  an  instruction  upon  murder  and  an- 
other instructioh  upon  manslaughter,  and  the 
jury  found  the  appellant  guUty  of  man- 
slaughter, which  was  the  lesser  offense  of 
the  two.  Cionsequently  the  failure  of  the 
court  to  Instruct  upon  the  degree  of  the  of- 
fense, as  between  murder  dnd  manslaughter, 
was  a  harmless  error.  If  error  at  all,  and 
could  not  have  prejudiced  the  substantial 
rights  of  the  defendant.  She  did  not  claim 
that  she  acted  in  self-defense;  on  the  con- 
trary she  denied  that  she  participated  In  the 
affray. 

[I,  7]  4.  Finally,  it  Is  insisted  that  the  ap- 
I>ellant's  motion  for  a  peremptory  instruction 
to  And  her  not  guUty,  and  made  at  the  close 
of  the  commonwealth's  eridence,  should 
have  been  sustained  because,  as  she  contends, 
there  was  no  proof  tending  to  show  that  she 
liad  anything  to  do  with  the  killing  of  her  hus- 
band. It  is  true  she  testified,  and  in  this  re- 
spect she  is  uncontradicted,  that  she  was  on 
the  porch  during  the  shooting  and  had  noth- 
ing to  do  whatever  with  the  killing,  but  that 
she  caught  her  husband  as  he  was  falling; 
and  Crutcber  testified  that  she  was  not  in 
the  room  when  the  shot  was  fired  that  killed 
William  Johnson.  But  It  was  shown  by  at 
least  two  witnesses  that  when  the  policemen, 
and  perhaps  others,  rushed  Into  the  room  Im- 
mediately after  the  shooting,  appellant  was 
found  standing  over  the  body  of  her  dying 
husband  with  a  smoking  pistol  in  her  hand. 
She  says  she  took  the  pistol  from  her  hus- 
band to  keep  him  from  injuring  her,  but  the 
Jury  had  the  right  to  consider  all  of  the 
facts.  Including  the  acts  of  the  parties  at 
the  time. 

Furthermore,  It  Clearly  appears  that  the 
appellant  had  illicit  relations  with  Grutcher 
which  led  to  the  estrangement;  that  her 
husband  left  her  on  that  account,  and  when 
he  returned  to  Frankfort  he  found  Crutcher 
in  his  home  with  Maria,  and  that  she  had 
frequently  used  opprobrious  words  in  refer- 
ring to  her  husband,  saying  she  would  kill 
him,  at  using  words  to  that  effect.  As  an 
instance,  Ben  Johnson  testified  as  follows, 
as  to  what  happ«ied  when  William  entered 
the  kitchen: 

"Q.  Tell  what  happened?  A.  It  was  but  a 
few  seconds  until  Willie,  my  brother,  stepped 
in  the  house  with  his  overcoat  and  hat  on,  and 
he  came  about  halfway  across  this  room  and 
Maria  made  a  grab  at  him  and  says:  'God 
damn  you.  I  will  kill  you.'  And  it  seemed  like 
the  fellow  behind  attracted  Willie's  attention, 
and  she  grabbed  him  and  they  scuffled  and  the 
door  became  closed  next  to  me,  and  In  about  a 
second  they  began  shooting — just  pop '.  pop ! 
pop!  pop!  and  it  was  all  over  in  a  few  sec- 
onda  Q.  Up  to  the  time  the  door  was  closed 
no  shots  had  been  fired  at  all?  A.  No,  sir.  Q. 
Then  what  did  you  do?  A.  I  rushed  In  the 
house.  Q.  What  did  you  see  when  you  got  in 
there?    A.  Willie  lying  on  the  floor  dying,  with 


blood  gushing  out  of  his  nose  and  mouth,  and 
Maria  standing  at  bis  side  with  a  smoking  re- 
volver in  her  band.  Q.  Were  the  policemen  in 
there?  A.  Yen,  sir.  Q.  Did  she  make  any 
statement?  A.  She  said:  'WilUe  committed  sui- 
cide; he  shot  himself.'  She  said  there  was  no 
one  there  but  her.  Q.  What  else  did  she  say? 
A.  She  says:   'You  slipped  him  in  here,  and  you 

see  what  he  got;    there  he  lies,  the  s d  of  a 

b h.'     Q.  Did   she  say   anything  else?     A. 

She  went  on  to  say  there  was  notiiing  in  him, 
and  nothing  in  any  of  us;  and,  she  put  her 
hands  on  her  hips  and  said,  'I  am  a  perfect 
lady.' " 

The  coroner  testified  that  Ben  Johnson 
showed  him  where  he  bad  knocked  Crutcber 
down,  and  that  he  found  a  blue  steel  revolver 
Mlcking  in  the  ground;  that  he  picked  it 
up,  and  Maria  said,  "What  have  you  found? 
that  he  answered,  "Never  mind,"  whereupon 
Maria  said,  "I  know  what  It  is — ^It  is  a  gun." 
TLe  coroner  further  testified  that  Maria 
stoutly  denied  that  Crutcher  had  been  in  the 
house.  The  coroner  took  money  and  letters 
off  of  the  body  of  William  Johnson,  but  found 
no  weapon  upon  him.  He  also  corroborated 
Ben  Johnson's  testimony  that  Maria  said 
the  Johnson  boys  "had  rushed  William  in 
there,  and  that  Is  what  they  got" 

Where  there  Is  any  evidence,  however 
slight,  tending  to  show  the  guilt  of  the  accus- 
ed, the  case  should  go  to  the  jury.  Gordon 
V.  Commonwealth,  136  Ky.  508,  124  S.  W. 
806;  Ockerman  v.  Commonwealth,  176  Ky. 
753,  197  S.  W.  385.  Certainly  there  was 
some  evidence  tending  to  connect  the  appel- 
lant with  the  shooting  of  her  husband,  and 
that  being  true.  It  was  for  the  Jury  to  |ay 
what  effect  should  be  given  it. 

[I]  Furthermore,  under  section  340  of  the 
Criminal  Code,  a  reversal  will  not  be  grant- 
ed when,  upon  an  examination  of  the  whole 
record,  it  shows  no  error  was  committed 
to  the  prejudice  of  the  substantial  rights  of 
the  accused.  Cavanaugh  v.  Commonwealth, 
172  Ky.  799,  190  S.  W.  123.  We  find  no  prej- 
udicial error  upon  the  part  of  the  trial  court, 
and  the  verdict  is  not  palpably  against  the 
weight  of  the  evidence. 

Judgment  afilrmed. 


COMBS'  GUARDIAN  et  aL  t.  SWIGBRTS 
EX'R  et  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  28, 1918.) 

1.  Wii,i.8  «=»470— Construction. 

While  the  will  as  a  whole,  and  the  conditions 
under  which  it  was  executed,  may  be  considered 
in  ascertaining  testator's  intention  as  expressed 
in  a  given  sentence  or  clause,  the  court  is  re- 
stricted in  its  construction  of  what  he  meant  by 
what  he  said,  and  cannot  speculate  as  to  what 
he  meant  to  say. 

2.  Wills  «=693(6)— Power  of  Sale  ih  Wiu. 
— Consent  of  Okstdi  Que  Tbubt. 

tinder  a  will  merely  giving  the  trustee  power 
of  sale  with  the  concurrence  of  the  first  life 
beneficiary,  the  trustee  has  no  such  power  after 
the  death  of  such  beneficiary. 
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3.  Wills  «s9Q83(n— Poweb  or  Sau:  in  Will 

— CONBBNT  OF  CESTtTI   QUK  TbUST. 

That  the  clause  of  a  will  giving  the  trastee 
power  of  sale  with  the  concurrence  of  the  first 
life  beneficiary  also  gives  the  trustee  absolute 
control  of  the  reinvestment  of  the  proceeds  of 
sale,  and  relieves  the  purchaser  from  looking 
after  such  application,  does  not  imply  a  grant 
of  absolute  power  to  the  trustee  to  sell  after  the 
death  of  such  beneficiary. 

4.  Wills  «s>693(6)— Power  of  Sale  in  Will 
—Consent  or  Oebtui  Que  Teust. 

The  power  given  by  will  to  the  trustee  with 
concurrence  of  the  first  life  beneficiary,  to  be 
expressed  by  her  joining  in  the  deed,  to  sell  any 
of  the  real  estate,  does  not  extend  to  lots  plat- 
ted but  not  sold  in  the  lifetime  of  such  ben- 
eficiary, though  she  joined  in  deed  of  such  of 
the  lots  as  were  sold ;  her  concurrence  in  price 
being  necessary. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  the  Security  Trust  Company 
against  Infants  and  others.  From  the  judg- 
ment, the  Infants,  Leslie  Combs  and  others, 
by  their  guardian  ad  litem,  appeal.  Revers- 
ed and  remanded. 

James  A.  Wllmore  and  Fred  H.  Ryan, 
both  of  Lexington,  for  appellants.  Hunt  & 
Bush,  of  Lexington,  for  aroellees. 

CLARKE,  J.  By  her  will  probated  June 
13,  1908,  Annette  M.  Swlgert  devised  to  the 
Security  Trust  Company  a^arm  In  Fayette 
county  near  Lexington  of  about  327  acres, 
and  possibly  other  property,  for  the  use  and 
benefit  of  her  daughter,  Annette  B.  Swlgert, 
during  her  life,  and,  after  her  death,  for 
the  use  and  benefit  of  her  daughter,  Mary 
B.  Combs,  and  her  son,  Robert  A.  Swlgert, 
during  their  lives  and  to  the  survivor  during 
llfe^  with  remalndei  to  the  children  of  Mary 
B.  Combs.  The  testatrix's  husband,  Daniel 
Swlgert,  also  was  given  a  beneficial  life 
interest  in  this  property  upon  certain  condi- 
tions which  need  not  be  recited  here.  Annette 
B.  Swlgert  was  also  given  the  privilege  of 
managing  the  farm  herself  or  permitting  the 
trust  company  to  manage  it  and  pay  her  the  in- 
come therefrom,  and  the  power  to  dispose  by 
will  of  one-third  thereof.  The  fifth  clause 
of  the  will  gave  to  the  trustee,  with  the  con- 
currence of  Annette  B.  Swlgert,  the  power 
to  sell  and  convey  the  farm.  Annette  B. 
Swlgert  died  without  a  will.  Before  her 
death  the  trustee,  with  her  concurrence,  di- 
vided a  liortion  of  this  farm  Into  small 
tracts,  and  sold  and  conveyed  some  of  such 
small  tracts  to  various  purchasers.  The 
trastee  then  filed  this  action  asking  a  con- 
struction of  its  power  of  sale  and  convey- 
ance under  the  will,  claiming  that,  since 
the  deAth  of  Annette  B.  Swlgert,  it  has  the 
absolute  power  of  sale  and  conveyance,  and 
that,  if  this  is  denied,  it  at  least  has  the 
power  to  sell  and  convey  the  unsold  emaU 
tracts  laid  off  for  sale  during  the  lifetime 
of  Annette  B.  Swlgert  with  her  consent  and 
coQcorrence.  The  Judgment  of  the  chancel- 
lor sustains  both  contentions  of  the  trustee, 


from   which   the   infant  remaindermen,   by 
their  guardian  ad  litem,  appeal. 
The  fifth  clause  of  the  will  is  as  follows: 

"Items.  My  trustee  herein  named,  with  the 
concurrence  of  my  daughter  Annette  (such  con- 
currence to  be  expressed  by  her  joining  in  the 
deed),  shall  have  the  right  to  sell  and  con- 
vey any  real  estate  not  herein  specifically  devised 
which  they  may  think  it  jndidous,  proper,  or 
necessary  to  sell;  and  the  purchaser  shall  not 
be  required  to  look  to  the  application  of  the 
purchase  money.  The  trustee  shall  have  the 
right  to  invest  the  proceeds  of  any  sale  of  real 
estate  in  other  real  estate  or  in  income-bearing 
securities  which  are  by  it  considered  safe  and 
profitable  investments,  and  shall  pay  over  the 
net  income,  semiannually,  as  hereinbefore  di- 
rected." 

It  is  conceded  by  counsel  for  plaintifit,  the 
trustee,  that,  by  the  other  provisions  of  the 
will,  the  management  and  final  disposition  of 
the  trust  property  are  provided  for,  under 
all  possible  contingencies;  that  the  fifth 
clause,  quoted  above,  contains  the  only  ex- 
pressed authority  to  sell  and  convey  same 
during  the  existence  of  the  trust;  and  that 
this  clause,  if  strictly  and  literally  construed, 
limits  the  power  of  the  trustee  to  sell  and 
convey  with  the  concurrence,  expressed  in  the 
deed,  of  Annette  B.  Swlgert,  but  it  is  most 
earnestly  insisted  that  the  will,  as  a  whole, 
manifests  a  desire  upon  the  part  of  the  tes- 
tatrix to  provide  especially  and  first  of  all 
for  the  support  of  the  daughter,  Annette  B. 
Swlgert,  and  her  right  during  life  to  dictate 
the  manner  of  the  management  of  the  farm 
in  Questlfm,  whether  by  herself  or  the  true- 
tee,  and  that  such  provisions  explain  and  fur- 
nish the  <Hily  reascMi  for  limiting  the  trus- 
tee's power  of  sale,  wlilch  should  therefore 
be  declared  absolute,  except  during  the  life- 
time of  Annette  B.  Swlgert,  In  order  to  cany 
into  effect  the  manifested  intention  of  the 
testatrix  to  provide  for  sale  and  conveyance 
without  the  necessary  delay  and  expense  to 
the  estate  incident  to  a  court  proceeding. 

[1  ]  We  believe  the  rule  too  well  established 
to  require  citation  of  authorities  that  the  will 
as  a  wh(de,  and  ev^a  the  conditions  under 
which  it  was  executed,  may  be  considered  in 
order  to  ascertain  the  intention  of  the  testa- 
tor as  expressed  in  a  given  sentence  or  clause, 
but  that  we  are  restricted  In  our  construction 
of  what  the  testator  meant  by  what  he  said, 
and  we  are  not  permitted  to  speculate  as  to 
what  he  meant  to  say. 

[2J  Under  such  an  examination  of  this  will, 
we  may  concede  that  the  testatrix  has  mani- 
fested a  desire  especially  and  first  of  all  to 
provide  for  the  comfort  and  independence  of 
her  daughter,  Annette  B.  Swlgert,  during  her 
lifetime,  and  thereafter  for  the  prudent  and 
economical  management  of  the  trust  estate 
for  the  benefit  of  her  son  and  other  daughter, 
during  Uielr  lives,  so  that  the  estate  may 
finally  vest  In  her  grandchildren  without  un- 
necessary deductions  and  In  the  largest  value 
possible;    and,  in  our  judgment,  this  could 
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best  be  attained  by  granting  to  the  trustee,  in 
whom  large  confidence  Is  shown,  the  power 
of  sale  without  restrictions  of  any  kind,  but 
there  Is  absolutely  nothing  expressed  In  the 
will  to  show  that  testatrix  shared  our  opin- 
ion that  the  best  manner  of  securing  the  pres- 
ervation of  her  estate  for  the  final  enjoyment 
of  her  grandchildren  would  be  accomplished 
by  giving  to  the  trustee  the  absolute  power  of 
alienation.  Certainly,  as  admitted  by  counsel 
for  appellee,  so  far  as  she  expressed  herself 
upon  the  question,  testatrix  did  not  entertain 
that  view,  for  the  will  is  silent  upon  that  mat- 
ter except  In  the  fifth  clause,  and  there  the 
trustee's, power  of  sale  is  limited. 

By  the  same  means  that  we  discover  a  de- 
sire to  provide  for  the  comfort  and  independ- 
ence of  Annette  B.  Swlgert  during  her  life- 
time, we  learn  of  a  confidence  In  her  Judg- 
ment and  disposition  to  guard  the  trust 
estate,  upon  which  the  testatrix  relied,  it 
seems  to  us,  In  the  determination  of  the  ad- 
visability of  a  sale  of  the  trust  property. 
The  same  prudence  that  foresaw  and  careful- 
ly provided  for  every  possible  contingency  In 
the  disposition  of  the  Income  from  her  estate 
during  the  uncertain  lives  of  her  children 
and  for  its  unrestricted  enjoyment  thereaft- 
er by  her  grandchildren  ought  to  be  relied 
upon  to  have  expressed  clearly  the  purpose 
of  the  testatrix  when  provision  was  made 
for  the  alienation  of  the  estate,  during  the 
life  of  the  trust,  rather  than  the  surmise  that 
she  meant  by  what  she  said  a  very  differ^it 
thing  from  what  she  actually  said,  ev«n 
though  we  may  think  she  could  have  better 
attained  the  desired  end  In  a  different  man- 
ner from  the  one  selected  by  her.  She  cer- 
tainly manifested,  by  no  expression  In  her 
will,  any  desire  that  the  trustee  whose  power 
to  sell  must  be  found  In  the  will  should  sell 
the  property  except  with  the  concurrence,  ex- 
pressed In  the  deed,  of  her  daughter,  Annette 
B.  Swlgert,  and  we  do  not  think  the  failure  to 
provide  for  a  sale  after  the  death  of  this 
daughter,  w^hlch  could  have  been  done  easily, 
if  desired,  can  reasonably  be  attributed  to  a 
failure  upon  her  part  to  foresee  as  to  the 
daughter,  because  she,  in  many  of  the  provi- 
sions of  the  will,  had  in  mind  and  provided 
for  that  very  contingency. 

We  are  therefore  constrained  to  hold  that 
the  power  to  sell  and  convey  was  confined  to 
tue  Joint  discretion  and  concurrence  of  the 
trustee  and  Annette  B.  Swlgert,  and  that  the 
(incurrence  retiuired  of  the  daughter  was  not 
merely  a  veto  power  given  her  during  her  life 
ui>on  an  otherwise  absolute  power  of  the 
trustee  to  sell;  and  that  being  true,  the 
trustee  alone  cannot  exercise  that  discretion 
or  the  dependent  power.  Perry  on  Trusts 
(eth  Ed.)  vol.  2,  S  784;  Sugden  on  Powers, 
vol.  1,  f  319;  Hill  on  Trustees,  §  487;  Page 
on  Wills,  §  eaS:  31  Cyc.  li;«;  Barber  v. 
('ary,  11  N.  Y.  397;  Wells  v.  Brooklyn  Union 
Rl.  R.  Co..  121  App.  Div.  491.  106  X.  Y.  Supp. 
77;  Alley  v,  Lawrence,  12  Gray  (Mass.)  373; 


Sprague  t.  Edwards,  48  CaL  239;  Kissam 
V.  Dierkes,  49  N.  H.  602 ;  Peirsol  v.  Roop,  50 
N.  J.  Eq.  739,  40  Atl.  124. 

Other  than  cases  holding  that  the  literal 
meaning  of  a  particular  clause  or  sentence 
may  be  qualified  or  even  changed  by  the  in- 
tention of  the  testator  as  manifested  In  the 
will  as  a  whole,  only  two  are  cited  by  coun- 
sel for  appellee  (Leeds,  Ex'r,  t.  Wakefield,  10 
Gray  [Mass.]  514,  and  Hackett  v.  Mllnor,  156 
Pa.  1,  26  Atl.  738)  on  the  question  under  con- 
sideration, and  neither  of  tliese,  upon  exam- 
ination, is  out  of  harmony  with  the  authori- 
ties cited  above. 

In  Leeds,  Ex'r,  v.  Wakefield,  It  was  held 
that  the  executor  alone  could  dispose  of  the 
estate  after  the  death  of  the  testator's  wid- 
ow and  all  of  his  children,  under  the  follow- 
ing provision  of  the  will: 

"And  as  soon  as  all  my  said  children  shall 
have  come  of  age  (their  mother  being  dead)  mjr 
said  executor  shall  proceed,  as  soon  as  he  con- 
veniently can,  to  sell  and  dispose  of  my  said  es- 
tates for  the  best  price  he  can  obtain,  consulting 
and  advising  however  with  my  said  cliildren, 
and  not  sellinK  unless  the  consent  of  a  majority 
of  my  said  children  then  living  shall  be  obtained 
in  writing  to  said  sale." 

It  will  be  noticed,  however,  the  limitation 
upon  the  power  of  the  executor  to  sell  was 
the  consent  In  writing  of  a  majority  of  the 
children  then  living,  and  as  none  was  living 
at  the  time  of  the  sale,  the  power  of  the 
executor  was  unlimited. 

In  Hackett  v.  Mllnor,  upon  a  consideration 
of  the  whole  will,  the  court  discovered, 
whether  rightly  or  not,  a  manifested  inten- 
tion upon  the  part  of  the  testatrix  to  limit 
the  power  of  the  executor  to  sell  and  convey 
upon  the  consent  of  three  named  daughters, 
or  the  survivors  or  survivor  of  them,  al- 
though the  language  employed  in  the  limita- 
tion of  the  executor's  power  of  sale  was  "by 
and  with  the  advice,  consent,  and  approval  of 
my  said  named  daughters  and  legatees." 

In  the  first  of  these  two  cases,  the  very 
language  employed  Justified  the  construction 
given,  while  in  the  second  case,  other  pro- 
visions in  the  will  were  held  to  justify  the 
construction;  but  In  the  case  at  bar  we  are 
quite  sure  the  language  employed  does  not 
justify  the  construction  sought  by  appellee, 
nor  are  we  able  to  discover  In  the  will  as  a 
whole  an  intention  manifested  warranting 
such  a  construction. 

[3]  2.  Neither  do  we  think  such  Importance 
can  be  attributed  to  the  fact  that  the  testa- 
trix, in  the  clause  under  investigation,  gave 
to  the  trustee  absolute  control  of  the  rein- 
vestment of  funds  derived  from  a  sale,  and 
relieved  the  purchaser  from  any  obligation 
to  look  to  the  application  of  the  proceeds  of 
a  sale,  as  to  authorize  the  imposition  upon 
the  trustee  of  an  Implied  power  to  sell,  oth- 
er than  that  expressly  given,  which  Is  but 
another  way  of  stating  the  proposition  al- 
ready discussed.  This  provision  Is  but  an- 
other evidence  of  the  niinnte  care  with  which 
the  testatrix  expressed  her  every  desire  with 
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reference  to  the  manner  In  which  her  estate 
was  to  be  managed,  and  there  is  no  reason 
for  Implying  its  applicability  to  conditions 
not  provided  for  In  the  will,  especially  since 
It  Is  applicable  to  the  provisions  of  the  very 
clause  of  which  It  Is  a  part. 

[*]  3.  The  last  contention  of  appellee  Is 
that,  as  to  the  lots  laid  ofT  with  the  concnr- 
rence  and  consent  of  Annette  B.  Swlgert, 
which  concurrence  was  expressed  by  her  In 
the  deeds  made  to  purchasers  before  her 
death,  a  sale  and  conveyance  by  the  trustee, 
now  that  she  is  dead  and  cannot  express  her 
<x>ncurrence  in  the  particular  manner  pre- 
scribed by  the  will  by  Joining,  in  the  deed, 
is  a  substantial  compliance  with  the  terms 
of  the  will  and  the  expressed  limitations; 
but  we  are  also  unable  to  agree  with  this  con- 
tention, even  though  it  has  some  seeming 
plausibility,  for  the  most  that  can  be  said  of 
her  concurrence  in  laying  out  the  lota  is  that 
sbe  consented  to  the  sale  of  that  portion  of  the 
farm  in  such  lots,  whereas,  in  our  Judgment, 
her  consent  to  the  price  at  which  they  shall 
be  sold,  which  is  lacking,  is  equally  as  es- 
sential to  a  fulfillment  of  the  conditions  im- 
posed, even  tf  ber  concurrence  in  the  par- 
ticular manner  prescribed,  by  joining  in  the 
deed,  might  l>e  waived  as  to  the  unsold  lots. 
Evince  it  must  be  presumed  she  consented  they 
might  be  sold  as  such  only  when  a  price  to 
be  approved  by  her  could  be  realized. 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  cause  remanded  for  proceed- 
ings consistent  herewith. 


PALMER  et  al.   v.  CITIZENS*   BANK   OF 

MURRAY  et  al. 
rCourt  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  corpobations    ®=»80(12)  —  purchases    of 
Stock — ^Fbatji>— Rescission— Grounds. 

That  stock  becomes  worthless  after  purchase 
is  not  ground  for  resclBsion,  the  decisive  ques- 
tion being 'whether  its  value  at  the  time  of  the 
purchase  was  as  represented ;  but,  even  If  there 
IS  fraud,  action  must  be  brought  within  a  rea- 
sonable time,  and  one  cannot  wait  until  the  cor- 
poration becomes  insolvent  or  proceedings  for 
liquidation  have  been  instituted,  unless  he  be- 
(■ame  a  stockholder  so  recently  that  be  has  not 
had  opportunity  to  investigate,  the  reason  being 
that  tJie  rights  of  creditors  would  be  affected. 

2.  Banks  and  Banking   «=>39— Pubchasks 

OF  COBPORATK  StOCK  —  EVIDENCE  —  SUFB'I- 

ciENCT — Subsequent  Value. 
Where  a  bank  was  found  in  financial  straits 
a  year  after  a  sale  of  stock,  evidence  held  in- 
sufficient to  show  that  the  stock  was  not  of  the 
value  represented  at  the  time  of  the  sale. 

Appeal  from  Circuit  Court,  Graves  County, 
Suit   by    the   Citizens'    Bank   of   Murray 

against  B.  H.  Cobb  and  WilUe  Cobb.     J.  I. 

Palmer  intervened.     From  a   Judgment   for 

plaintiffs,  the  defendants  and  the  Intervener 

appeal.    Affirmed. 

BobliiDS  &  Robbim,  of  Mnyfield,  for  ap- 
pellants. Rainey  T.  Wells  and  Wells  &  Keys, 
all  of  Murray,  tor  appellees. 


HURT.  J.  On  the  15th  day  of  August, 
191.3,  the  appellant  J.  I.  Palmer  bought  from 
the  Citizens'  Bank  of  Murray  20  shares  of 
its  <%pital  stock,  of  the  par  value  of  $50  each, 
and  gave  for  it  the  sum  of  $55  per  share,  or 
$1.10  for  each  dollar  of  the  par  value  of  the 
stock.  He  paid  for  the  stock  by  transferring 
to  the  bank  certain  promissory  notes,  which 
he  held  against  individuals,  one  of  which 
he  field  against  the  appellants  B.  H.  Cobb 
and  Willie  Cobb,  payment  of  which  note  was 
secured  by  a  mortgage  upon  real  estate  in 
the  county  of  Graves.  On  the  26th  day  of 
October,  1914,  the  bank  Instituted  a  suit  in 
the  Graves  circuit  court  against  the  Cobbs 
to  secure  a  personal  Judgment  against  them 
upon  the  note  and  an  enforcement  of  the 
mortgage  lien  in  satisfaction  of  the  Judg- 
ment. The  Cobbs  filed  an  answer.  In  which 
they  denied  that  Palmer  had  ever  transferred 
the  note  to  the  bank  or  sold  or  assigned  It 
to  it,  or  that  the  bank  was  now  the  owner  of 
the  note  or  the  mortgage  Hen  to  secure  it, 
but  that  the  bank  had  procured  the  note 
from  Palmer  by  fraud  and  without  giving 
any  consideration  therefor,  and  that  on  the 
10th  day  of  November,  1914,  they  had  paid 
to  Palmer  the  sum  of  $100  as  a  credit  on  the 
note.  The  affirmative  averments  of  the  an- 
swer were  denied  by  a  reply.  On  the  9th  day 
of  July,  1915,  the  appellant  Palmer  filed  his 
petition  to  be  made  a  party  defendant,  and 
asked  that  it  be  taken  as  bis  answer  and 
counterclaim  against  the  Citizens'  Bank,  and 
a  cross-petition  against  the  Cobbs.  The  ap- 
pellant Palmer  averred  In  bis  petition,  which 
was  made  an  answer  and  counterclaim,  that 
he  had  transferred  the  note,  which  the  Cobbs 
had  executed  to  him,  to  the  bank  in  pay- 
ment for  20  shares  of  the  capital  stock  of  the 
bank,  and  that  be  was  Induced  to  purchase 
the  stock  by  a  false  statement  of  the  financial 
condition  of  the  bank,  which  was  published 
in  the  newspapers,  and,  also,  by  representa- 
tions, which  the  cashier  of  the  bank  had 
made  to  him  when  pn^msing  to  sell  him  the 
stock,  to  the  effect  that  the  bank  had  suffi- 
cient assets  to  pay  all  of  Its  det)ts  and  lia- 
bilities, and  to  make  Its  capital  stock  worth 
110  cents  on  the  dollar,  and  that  at  the  time 
the  cashier  made  this  statement,  he  knew 
that  it  was  false  and  untrue,  and  made 
it  with  the  intention  of  perpetrating  a  fraud 
upon  him,  and  to  indoce  him  to  purchase 
the  stock ;  that  he  believed  the  statement  and 
relied  upon  it,  and  was  induced  thereby  to 
purchase  the  stock  and  In  payment  to  tiians- 
fer  the  note  against  the  Cobbs  to  the  bank ; 
that  the  bank,  at  the  time  he  purchased  the 
stock,  was  insolvent,  and  did  not  have  assets 
sufliclent  to  pay  its  debts  and  liabilities,  and 
that  the  stock  was  of  no  value  whatever.  He 
tendered  the  certificate  of  stock  to  the  bank, 
and  asked  the  court  to  rescind  the  contract 
by  which  he  had  purchased  the  stock,  and 
to  adjudge  that  be  was  entitled  to  a  retara 
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o^  the  note  against  the  Cobbs,  and  for  a 
judgment  thereon  against  the  Cobbs.  The 
bank,  by  a  reply,  traversed  the  affirmative 
allegations  of  appellant's  answer,  and  further 
pleaded  that  more  than  one  year  had  elapsed 
since  the  purchase  of  the  stock  by  appellant 
and  before  the  commencement  of  the  action, 
and  offered  that  as  a  plea  in  bar  to  appel- 
lant's action  to  rescind  the  contract  for  the 
sale  of  the  stock,  having  further  pleaded  that 
on  the  26th  day  of  October,  1914,  by  a  reso- 
lution of  a  majority  of  its  board  of  directors, 
the  bank  had  been  placed  in  the  hands  of  the 
banking  commissioner  for  the  liquidation  of 
its  assets  and  for  a  settlement  with  the  cred- 
itors of  the  Institution.  By  agreement  of 
parties,  the  affirmative  allegations  In  the 
reply  of  the  bank  to  the  answer,  counter- 
claim, and  cross-petition  of  Palmer  were 
taken  as  controverted  upon  the  record.  Proof 
by  depositions  was  taken,  and  upon  a  submis- 
sion of  the  cause  the  court  adjudged  that 
Palmer  had  not  manifested  his  right  to  the 
relief  sought,  and  dismissed  his  counter- 
claim and  cross-petition  and  rendered  a  Judg- 
ment in  favor  of  the  bank  against  the  Cobbs 
for  the  amount  of  the  note  sued  on,  and,  al- 
so for  the  enforcement  of  the  mortgage  lien 
for  the  satisfaction  of  the  Judgment,  and 
from  this  Judgment  J.  I.  Palmer,  B.  H.  Cobb, 
and  Willie  Cobb  have  appealed. 

The  Citizens'  Bank  was  a  financial  Institu- 
tion, which  had  been  in  existence  for  a  num- 
ber of  years,  with  a  paid-up  capital  stock  of 
$20,000,  and  on  June  20,  1912,  the  capital 
stock  was  Increased  by  a  resolutlcm  of  the 
board  of  directors  to  $30,000,  and  after- 
wards, on  May  31,  1913,  a  resolution  of  the 
board  of  directors  was  adopted,  providing 
for  the  Increase  of  the  capital  stock  to  $40,- 
000,  and  it  was  20  shares  of  the  new  stock 
ordered  to  be  sold  at  the  latter  date  whi(A 
appellant  bought  The  last  statement  previ- 
ous to  the  purchase  of  the  stock  by  Palmer 
was  published  on  the  18th  day  of  June,  1913, 
as  of  June  4th,  previous  thereto.  At  the 
time  this  statement  was  published  the  capi- 
tal stock  was  $20,400.  About  14  months 
after  Palmer  purchased  the  20  shares  of 
stock,  the  bank  became  In  an  unsatisfactory 
condition,  and  its  board  of  directors  placed 
It  In  the  hands  of  the  banking  commissioner, 
and  thereafter  It  was  in  charge  of  J.  D.  Hew- 
lett, a  deputy  banking  commissioner,  who 
undertook  to  convert  Its  assets  into  money 
and  to  pay  the  liabilities  of  the  Institution, 
and  he  testifies  that  with  what  he  bad  al- 
ready collected  and  paid  out,  the  assets  would 
be  sufficient  to  pay  all  the  debts  of  the  bank 
of  every  kind  In  full,  and  would  pay  about 
40  per  centum  to  the  stockholders. 

Although  about  14  months  had  expired  af- 
ter Palmer  had  purchased  his  stock  until  the 
baak  went  into  liquidation,  it  does  not  ap- 
pear that  he  ever  received  any  dividend  up- 
on bis  stock,  and  whether  be  had  any  rea- 
sonable opportunity  of  ^'"covering  the  finan- 


cial condition  of  the  Institution  at  the  time 
of  his  purchase,  before  It  went  into  liqui- 
dation. Is  contradicted.  Hence  the  first 
question  to  be  determined  in  this  entire  case 
is  whether  or  not  the  stock  was  materially 
less  in  value  at  the  time  Palmer  purchased 
It,  and  the  further  question  is  whether  he 
was  Induced  to  do  so  by  any  false  represen- 
tations by  the  cashier  of  the  bank,  upon 
which  he  was  induced  to  become  the  pur- 
chaser. While  Palmer  testifies  to  having  seen 
the  statement  published  by  the  officers  of  the 
bank  of  Its  financial  condition,  as  of  June 
4,  1913,  he  explicitly  says  twice  in  his  testi- 
mony that  he  did  not  rely  upon  that  in  his 
purchase  of  the  stock,  but  that  he  relied 
alone  upon  the  representations  made  to  him 
by  the  cashier  of  the  bank.  He  says  that 
the  statement  showed  that  the  stock  of  the 
bank  was  worth  115  cents  to  the  dollar  of 
Its  par  value,  but  In  this  he  Is  evidently  mis- 
taken, because  the  statement  shows  that  the 
liabilities  and  assets  of  the  bank  balance, 
and  the  statement  further  shows  that  the 
bank  at  that  time  did  not  have  any  surplus 
assets,  but  does  show  that  It  had  undivided 
profits  to  the  amount  of  $1,318,  with  a  capi- 
tal stock  of  $29,400.  Hence,  If  the  other 
Items  of  the  statement  of  the  assets  and  lia- 
bilities were  correctly  given,  the  stock,  ac- 
cording to  the  statement,  was  worth  about 

5  cents  to  the  dollar  in  excess  of  Its  i)ar  val- 
ue. The  cashier  of  the  bank,  whose  testimony 
was  given,  states  that  was  the  value  of  the 
stock  when  the  statement  was  made,  and 
there  Was  no  effort  made  to  show  that  any 
item  of  the  statement  was  incorrect,  or  that 
any  of  the  assets  were  of  less  value  than 
given  In  the  statement  No  reasons  are 
given  for  insisting  that  the  statement  was  in- 
correct, but  it  Is  drawn  from  the  testimony 
of  the  cashier  and  a  former  president  of  the 
bank  that  several  years  previous  to  the  pur- 
chase of  the  stock  by  Palmer  the  bank  loaned 
funds  to  the  amount  of  $5,000,  which  were 
considered  "bad"  debts,  and  that  some  por- 
tion of  this  sum  was  charged  off  the  books. 
A  portion  of  it  was  swapped  for  $2,500  par 
value  of  the  txHids  of  a  street  railway  In 
Owensboro,  which  were  thereafter  carried 
as  assets  of  the  bank,  at  a  valuation  of  $2,- 
000,  and  a  portion  of  the  "bad"  debts  was 
charged  to  Improvements  upon  the  bank's 
real  pr(%ierty.  It  is  insisted  that  the  $2,600 
of  the  bonds  of  the  street  railway  are  Worth- 
less, but  no  evld«ice  in  the  record  shows  that 
their  value  Is  less  than  $2,000,  the  amount 
at  which  they  were  estimated,  and  the  only 
evidence  of  their  value  is  that  the  Interest  of 

6  per  centum. ner  annum,  payable  upon  these 
bonds.  Is  and  has  oeen  regularly  paid,  which 
would  indicate  that  they  were  of  the  value 
at  which  they  were  carried  as  assets. 

There  Is  no  explanation  of  why  or  for 
what  reason  or  In  what  way  a  portion  of  the 
"bad"  debts  were  charged  to  Improvements 
made  upon  the  real  pr(H>erty  of  the  bank. 
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and  it  Is  not  certain  that  an  understanding 
of  what  is  meant  has  been  arrived  at,  but 
it  seems  that  it  was  an  attempt  to  cover  up  a 
portion  of  the  losses  by  an  Increased  valua- 
tion of  the  real  property.  When  this  increas- 
ed valuation  was  made  does  not  appear,  but 
It  seems  to  have  been  done  because  of  cer- 
tain improvements  made,  and  there  is  an 
entire  la<^  of  any  evidence  to  the  effect  that 
the  real  property  was  estimated  in  excess  of 
its  value  in  the  statement  of  June  4,  1913. 
It  is  farther  complained  that  on  Jnne  12, 
1812,  when  it  was  resolved  to  increase  the 
caidtal  stock  from  920,000  to  $30,000  there 
was  a  sinrplus  on  hand  of  $7,000,  and  that 
the  stock  was  then  worth  30  cents  to  the  dol- 
lar above  par ;  that  a  dividend  was  declared, 
and  this  surplus  was  paid  ont  to  the  then 
stodchoIdNS,  so  that  the  old  and  new  stock- 
holders would  be  upon  an  equality.  While 
the  payment  of  this  dividend  reduced  the 
value  of  the  stock  from  $1.90  to  par,  the  new 
stock  was  sold  at  par,  and  on  June  4th,  the 
etot/k  had  increased  in  value  to  $1.05,  as 
TeiH«aented  in  the  statement  of  that  date. 
It  is  Imimssible  to  see  what  influence  the  dec- 
laration of  this  dividend  has  upon  the  is- 
sues, in  the  instant  case,  in  any  way,  as  the 
statement  of  June  4th,  which  appellant 
claims  to  have  seen,  shows  that  the  bank 
then  had  no  surplus  in  any  amount,  and,  be- 
sides, the  appellant  expressly  declares  that 
he  did  not  rely  upon  the  statement,  and 
was  not  indnced  by  it  to  make  the  purchase 
of  the  stock.  The  above  are  the  only  facts 
shown  from  which  it  could  be  inferred  that 
the  stodc  was  not  of  the  value  which  it  was 
by  the  statemoit  estimated  to  be  worth  on 
Jane  4tb,  and  they  faU  to  prove  that  the 
statement  was  incorrect 

(1]  The  real  and  only  decisive  question  Is, 
Was  the  stock  practically  of  the  value  which 
it  was  represented  to  be  by  the  cashier  on 
Augnst  IS,  1913,  the  date  of  its  purchase  by 
appellant?  The  fact  that  it  thereafter  be- 
came worthless  or  deteriorated  in  value 
would  not  constitute  a  ground  for  rescission, 
if  it  was  really  of  the  value  stated  at  the 
time  of  the  sale.  Goad  v.  Lewis,  174  Ky. 
.194,  192  S.  W.  30.  The  principle  which  ap- 
plies to  a  transaction  of  this  kind  is,  if  a 
stockholder  Is  Induced  by  false  «r  fraudulent 
r^resentatlons  of  the  officers  of  a  corporation 
to  buy  its  stock,  he  may,  while  the  corpora- 
tion is  solvent,  by  an  action  brought  within  a 
reasonable  time  after  the  fraud  is  discovered 
by  him,  secure  a  rescission  of  bis  purchase 
upon  such  terms  as  are  equitable,  or  recover 
socb  damages  as  he  has  sustained  by  the 
frand.  He  cannot  obtain  relief  if  the  ac- 
tion is  not  commenced  until  the  corporation 
has  become  insolvent,  or  until  proceedings 
have  been  instituted  for  the  liquidation  of 
its  affairs,  unless  he  had  become  a  stock- 
holder so  recently  before  the  Insolvency  that 
be  Itad  not  had  reascmable  time  or  oppor- 
tunity to  investigate  its  affairs  and  discover 


the  fraud,  and  bad  not  received  any  dividend 
or  other  return  for  his  Investment  in  the 
stock.  The  reason  given  for  the  latter  part 
of  this  rule  is  that,  if  he  waits  until  the  cor- 
poration becomes  Insolvent  or  its  affair!;  are 
in  course  of  liquidation,  his  attempt  to  se- 
cure a  rescission  or  damages  for  the  frand, 
which  ,had  been  perpetrated  upon  falm,  would 
affect  the  rights  of  the  creditors  of  the  in- 
stltuflon.  Held  v.  O.  S.  B.  Co.,  141  Ky.  451, 
132  S.  W.  1026;  Kentucky  Mutual  Invest- 
ment Co.  V.  Schaefer,  120  Ky.  227,  85  S.  W. 
1098,  27  Ky.  Law  Rep.  067;  Smith,  Banking 
Commissioner,  etc.,  v.  Jones,  173  Ky.  77t(, 
191  S.  W.  500,  L.  R.  A.  1917C,  800 ;  Deppen 
V.  Uerman-Amerlcan  Title  Co.,  72  S.  W.  768, 
24  Ky.  Law  Rep.  1876.  Although  the  ap- 
pellant states  In  his  counterclaim  that  the 
cashier  of  the  bank  represented  to  him  that 
the  book  value  of  the  stock  at  the  time  of 
his  purchase  was  $1.10,  be  states  in  his  dep- 
osition that  the  representation  made  to  lilm 
by  the  cashier  was  that  its  value  was  $1.15. 
He,  however,  says  that  the  cashier  told  him 
that  the  bank  had  agreed  to  sell  the  stock 
during  that  year  at  $1.10.  The  cashier  con- 
tradicts this  statement  to  the  e.\tent  that  he 
represented  to  him  that  the  value  of  the 
stock  was  $1.15,  and  assigns  as  a  reason  for 
it  that  there  was  no  reason  for  him  making 
such  statement,  as  the  books  did  not  show  it 
to  be  of  that  value,  but  that  the  books  did 
show  that  the  value  at  that  time  of  the  sto<^ 
was  $1.07.  The  cashier,  furthermore,  shows 
by  his  testimony  that  the  amount  above  par 
at  which  this  stock  was  sold  was  credited  to 
the  surplus,  and  that  interest,  which  was  due 
the  banic  and  which  had  not  been  credited  to 
the  surplus  or  any  other  fund,  at  the  time  of 
the  statement  made  on  June  4th,  after  that 
time  and  before  the  purchase  by  appellant 
had  been  credited  to  the  surplus,  and  which 
had  increased  the  surplus  and  undivided 
profits  to  the  sum  of  $3,055  on  the  15th  day 
of  August.  No  other  change  appears  in  the 
items  which  constitute  the  assets  of  the  bank 
at  that  time  from  what  it  was  ou  June  4th, 
and  no  attempt  is  made  to  show  that  any 
other  change  had  occurred  in  the  items  of 
assets  at  that  time ;  and,  If  this  statement  is 
true,  and  there  is  no  other  evidence  upon 
which  to  rely,  the  value  of  the  stoclc,  at  the 
time  tlie  purcliase  was  made  by  the  appel- 
lant, was  pi-uctlcally  that  which  he  says  that . 
the  ca.sliler  represented  it  to  be.  The  cashier 
is  called  upon  and  files  with  his  deposition  a 
li.st  of  all  the  Uncollected  indebtedness  which 
was  owing  the  bank  on  the  15tb  day  of  Au- 
gust, 1013,  and  which  had  not  been  collected 
at  the  time  of  the  giving  of  his  deposition, 
and  the  deputy  banking  commissioner  is  re- 
quired to  file  a  list  of  all  uncollected  Indebt- 
edness owing  to  the  bank  by  individuals  and 
corporations  and  which,  in  his  opinion,  are 
solvent  and  collectible,  which  he  did,  and  a 
comparison  of  the  two  statements  shows  that 
no  asset  of  the  bank,  in  the  way  of  a  loan 
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or  discount,  at  the  date  of  the  purchase  of 
the  stock  by  appellant,  remains  uncollected, 
except  such  as  the  deputy  banking  commis- 
sioner states  are  solyent  and  collectible. 

[2]  Hence  the  appellant  falls  to  show  that 
he  was  induced  by  any  false  representation, 
as  to  the  solvency  of  the  bank  or  the  v&Uur 
of  the  stock,  at  the  time  he  made  the  pur- 
chase, and  it  is  unnecessary  to  determine, 
for  the  purposes  of  this  case,  whether  be 
had  had  reasonable  opjrartunlty  to  discover 
auy  fraud  that  had  been  perpetrated  upon 
lilm  before  the  bank  became  insolvent  or  its 
affairs  were  placed  in  llquidatloD.  The  state- 
ment of  the  assets  and  liabilities  of  the 
bank,  which  was  given  by  the  deputy  bank- 
ing commissioner,  was  of  a  time  more  than 
a  year  after  the  purchase  of  the  stock  by  ap- 
pellant, and  the  fact  that  the  bank  was  not 
then  entirely  solvent,  or  that  the  stock  was 
not  then  of  the  value  It  was  represented  to 
appellant  to  be  when  he  purchased  it,  while 
it  is  some  evidence  tending  to  show  its  value 
and  conditions  at  the  time  of  the  purchase, 
is  not  a  controlling  circumstance  by  wHich 
to  determine  the  value  of  the  stock  and  the 
condition  of  the  bank  at  the  time  the  pur- 
chase was  made. 

The  judgment  is  therefore  afBrmed. 


SMITH  v.  NATIONAL  BANK  OF  JOHN  A. 

BLACK. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  Bills  and  Notes  «=»5aO—FBAUi>— Suffi- 
ciency OF  Evidence. 

In  an  action  on  a  note,  evidence  held  insuffi- 
cient to  show  that  defendant's  signature  was  ob- 
tained by  the  fraud  of  the  payee. 

2.  Pleading  «=>408(3)— Absence  of  Allega- 
tions in  Petition— Cube  by  Answer. 

Failure  of  the  petition  to  allege  that  de- 
fendant, either  jointly  or  individually,  executed 
and  delivered  the  note  sued  on  was  cured  where 
defendants'  answer  denied  that  he  made,  execut- 
ed, or  delivered  said  note,  which  allegation  was 
controverted  by  reply. 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  the  National  Bank  of  John  A. 
Black  against  Pierce  Smith  and  others.  Di- 
rected verdict  for  plaintiff,  denial  of  motion 
for  a  new  trial,  and  defendant  named  ap- 
I>eal8.    Affirmed. 

Sawyer  A.  Smith,  of  BarbourviUe,  for  ap- 
pellant W.  R.  Lay,  of  BarbourviUe,  for  ap-. 
•  pellee.  ■> 

SETTI/K,  C.  J.  In  this  action,  brought  by 
the  "National  Bank  of  John  A.  Black"  upon 
a  note  of  $500,  of  date  February  15,  1915, 
and  due  four  months  thereafter,  the  bank  ob- 
tained Judgment  against  the  makers,  Wm. 
Bailey,  3.  R.  Bailey,  and  Pierce  Smith,  follow- 
ing a  verdict  in 'its  favor  for  the  amount 
thereof,  returned  in  obedience  to  a  perempto- 
ry instruction  given  by  the  trial  court  at  the 
conclu.sion  of  all  the  evidence.    Pierce  Smith, 


one  of  the  obligors  in  the  note,  entered  a  mo- 
tion for  a  Judgment  in  his  tiefaalf  non  ob- 
stante veredicto,  which  the  court  overruled. 
He  thereupcm  filed  a  motion  and  grounds  for 
a  new  trial,  which  was  refused,  and  he  has 
appealed. 

[1]  Tbe  separate  answer  filed  by  the  ap- 
pellant. Smith,  simply  interposed  the  defense 
that  his  signature  to  the  note  was  procured 
by  fraud  on  the  part  of  tbe  ai^)ellee.  Hie 
following  facts  appear  from  the  evidence: 
About  ten  years  prior  to  the  execution  of  the 
note  sued  on,  appellee  loaned  to  Wm.  Bailey, 
3.  R.  Bailey,  Matthew  Horn,  and  the  appel- 
lant, Pierce  Smith,  ?500,  for  which  they  exe- 
cuted and  delivered  to  it  their  prmnissory 
note.  This  note  was  renewed  every  four  or 
six  months  from  that  time  down  to  February 
15,  1915,  at  which  time  the  last  renewal,  tbe 
note  sued  on,  was  executed  by  the  two  Bai- 
leys and  the  appellant,  Sitaith;  Matthew 
Horn  having  died  in  February,  1913,  In- 
testate and  insolvent  The  two  Baileys  were 
brothers,  and  Horn  and  Smith  their  brothers- 
in-law.  The  four  makers  appear  to  have 
been  Joint  obligors;  at  any  rate  it  was  not  al- 
leged In  the  answer  <^  the  appellant.  Smith, 
that  he  was  a  surety  upon  the  note.  In  an 
amended  answer  it  was  alleged  that  he 
agreed  with  appellee  that  be  would  sign  the 
note  sued  on  as  surety  for  the  Baileys,  if 
Horn  would  also  sign  it,  but  tbe  averment 
could  not  iutve  been  true,  because  Horn  had 
been  dead  two  years  when  the  note  was  exe- 
cuted, and  appellant's  own  testimony  shows 
that  fact  was  known  to  him  when  he  signed 
the  note,  and  that  he  had  signed  several  pre- 
vious renewals  of  the  note  after  Horn's 
death.  .Tile  evidence  wholly  fails  to  show 
that  any  fraud  was  practiced  upon  the  appel- 
lant in  obtaining  his  signature  to  the  note 
sued  on,  or  any  of  those  previously  given  by 
him  and  his  co-obligors,  of  which  it  was  the 
last  renewal.  The  evidence  further  shows 
appellant's  admission  that  when  he  signed 
the  note  it  contained  an  entry  upon  the  back 
showing  it  was  a  renewal  of  the  Bailey  note. 
There  was  no  claim  that  the  note  had  been 
paid,  or  that  for  any  other  reason  appellant 
had  been  discharged  from  liability  thereon. 
Manifestly,  whether  the  appellant  was  a  Joint 
principal  or  only  a  surety  in  the  note,  he  was 
primarily  liable  thereon  to  the  bank  for  the 
amount  thereof.  Elsey  v.  People's  Bank  of 
Bardwell,  168  Ky.  701,  182  8.  W.  873 ;  First 
State  Bank  of  NortonvUle  v.  Williams,  164 
Ky.  143,  175  S.  W.  10. 

His  liability  on  this  note  and  on  the  previ- 
ous renewals  of  the  original  note  was  not  af- 
fected by  the  death  of  Horn.  Indeed,  no  de- 
nial was  ever  made  by  appellant  of  his  lia- 
bility on  the  note  until  after  the  maturity  of 
the  renewal  sued  on,  its  protest  and  the  de- 
mand made  of  him  by  appellee  for  its  pa.v- 
ment;   and  if,  as  claimed  by  him,  the  iusol- 
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vency  at  tile  Baileys  and  the  death  of  Horn 
left  him  aa  the  only  solvent  obligor  in  the 
note,  the  mlaf  ortoae  and  loss  teBultls«  to  him 
therefrom  wa»  caused  by  no  act  of  appellee. 
In  brief,  none  of  the  causes  which,  under  sec- 
tion 191  of  the  Negotiable  Instruments  Act 
(Laws  1804,  c.  102),  wonld  have  released  him 
from  liability  upon  the  note,  were  shown  to 
exist.  So  upon  the  evidence,  the  giving  by 
the  court  of  the  peremptory  instruction  dl- 
rectlnK-  a  verdict  for  appellee  was  au- 
thorized. 

[Z]  The  principal  ground  relied  on  by  ap- 
pellant for  a  new  trial  In  the  court  below  and 
also  for  a  reversal  of  the  Judgment  on  this 
appeal  Is  that  the  trial  conrt  eifed  in  over- 
ruling- his  motion  for  a  jndgment  non  ob- 
stante veredicto.  This  contention  rests  upon 
what  is  claimed  to  be  a  defect  in  the  petition; 
the  alleged  defect  being  that  it  failed  to  al- 
lege that  appellant  either  Jointly  with  his  co- 
obligors  or  individually  "executed  and  deliv- 
ered" the  note  sued  on.  We  think  the  aver- 
ments of  the  petition  sufficiently  set  forth 
the  execution  and  delivery  of  the  note  as  well 
■as  the  promise  of  the  makers  to  pay  the 
same;  but  if  this  were  not  true  the  failure  to 
allege  In  explicit  terms  that  it  was  "executed 
and  delivered"  by  the  makers,  including  ap- 
pellant, was  cured  by  the  amended  answer 
filed  by  appellant  containing  these  words, 
"He  denies  that  he  made,  executed,  or  deliv- 
ered said  note."  Whether  its  denial  was  nec- 
essary or  not,  this  negative  allegation  was 
controverted  by  the  appellee's  reply,  which 
put  in  Issue  the  very  fact  appellant  complains 
that  the  petition  omitted  to  allege ;.  moreover, 
the  admissions  made  by  blm  In  giving  his 
testimony  show  the  due  execution  and  deliv- 
ery by  him  of  the  note.  The  attempted  de- 
fense set  up  by  the  answer  of  appellant,  as 
amended,  was  wholly  devoid  of  merit. 

Wherefore  the  Judgment  is  affirmed. 


COMMONWEALTH  by  BYAKS,  Revenue 
Agent,  v.  BULLOCK,  Judge. 

<Court  of  Appeals  of  Kentucky.    Jan.  22,  1818.) 

1.  Mandamus  4=al40— Psobate— Intkntobt 
— IKCLUSION  OF  Assets. 

Although  it  is  mandatory,  by  Ky.  St.  {  3866, 
that  an  aoministrotor  file  an  inventory  of  an 
estate,  and  tbat  tbe  court  should  require  it  to 
be  filed,  mandamus  will  not  lie  to  compel  any 
certain  matter  to  bo  included  therein  after  It 
is  filed,  such  being  a  matter  of  judicial  discre- 
tion depending  on  whether  tbe  property  could 
be  legally  administered  in  the  state. 

2.  EXECDTOBS  AND  Advinibtratobs  9sa510(3) 
— Obdbbs  Appealabus— Pbobatk  Matiebs— 
Revemte  Aqknts. 

A  revenue  agent  has  the  right  to  appeal  from 
a  decision  of  the  coimty  court  refusing  to  issue 
a  rule  requiring  that  an  administrator  amend  an 
inventory  to  include  property  claimed  by  such 
agent  to  have  been  improperly  omitted,  under 
Ky.  St.  i  978,  relating  to  appeals. 


Appeal  from  Circuit  Court,  Fayette  County. 

Petition  for  mandamus  by  the  Common- 
wealth of  Kentucky,  by  Walton  Byars,  as 
Revenue  Agent,  to  compel  F.  A.  Bullock, 
Judge  of  the  County  Court  of  Fayette  Coun- 
ty, to  issue  a  rule  requiring  Harry  Burgoyne, 
as  administrator  of  the  estate  of  L.  V. 
Harkness,  to  amend  his  inventory  of  the  as- 
sets of  the  estate.  From  a  Judgment  of  the 
circuit  coutt,  denying  the  writ,  the  petitlpn- 
er  appeals.     Affirmed. 

Mat  J.  Holt,  of  Louisville,  for  appellant. 
Allen  &  Duncan,  of  Lexington,  and  Barret, 
Allen  &  Attklsson,  of  Louisville,  for  appellee. 

THOMAS,  J.  Walton  Byars,  as  revenue 
agent,  filed  a  statement  in  the  county  court 
of  Fayette  county  presided  over  by  the  ap- 
pellee, Bullock,  who  was  county  Judge  of 
that  count.r,  seeking  to  have  listed  for  taxa- 
tion certain  enumerated  iwrsonal  property 
consisting  of  sto<^s,  bonds,  and  choses  in  ac- 
tion which  the  revenue  agent  claimed  was 
owned  and  possessed  by  L.  V.  Harkness  at  the 
time  of  his  death,  which  occurred  In  the 
early  part  of  tbe  year  1916,  it  being  Insisted 
that  the  decedent  was  a  resident  of  Fayette 
county  at  the  time  of  his  death,  and  that  all 
of  the  property  sought  to  be  assessed  had  a 
situs  for  taxation  in  that  county. 

Harry  Burgoyne  had  been  appointed  by 
the  county  court  administrator  of  the  es- 
tate of  decedent,  and  some  time  after  the 
expiration  of  90  days  from  the  time  of  the 
appointment  be  filed  with  the  appellee,  as 
county  Judge  of  the  county,  an  Inventory  of 
the  personal  property  of  the  decedent,  as  re- 
quired by  section  3855  of  the  Kentucky  Stat- 
utes, which  consisted  of  certain  personal 
property  auionnting  in  the  aggregate  to  f50,- 
775.21.  After  that  the  revenue  agent,  con- 
ceiving that  the  property  which  he  sought 
to  have  assessed  should  have  been  included 
in  the  inventory  filed  by  the  administrator 
of  the  decedent's  property,  gave  notice  that 
on  a  named  day  he  would  enter  a  motion 
before  the  county  Judge  sitting  as  a  county 
court  to  require  the  administrator  to  amend 
his  inventory  sd  as  to  Include  such  alleged 
omitted  property.  At  the  time  appointed  for 
the  entry  of  the  motion  the  administrator 
appeared  and  resisted  the  issuing  of  the  rule 
by  filing  a  response,  verified  by  him,  in  which 
he  claimed  that  the  Inventory  theretofore 
filed  covered  and  Included  all  of  the  prop- 
erty belonging  to  the  decedent  which  came 
Into  bis  hands,  and  all  tbat  was  located  end 
situated  In  Kentucky,  and  furthermore  al- 
leged facts  showing  that  the  supposed  omit- 
ted property  was  not  assessable  in  Kentucky. 

Upon  the  issu^  thus  raised  a  trial  was 
bad  before  the  appellee  as  county  Judge,  and 
upon  the  pleadings  and  proof  he  overniled 
the  motion  made  by  the  revenue  agent  and 
declined  to  issue  the  rule  asked  for,  where- 
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npon  the  revenne  agent  filed  tbis  suit  in  the 
Fayette  circuit  court  seeking  to  obtain  a 
writ  of  mandamus  to  compel  the  appellee,  aa 
county  Judge  of  Fayette  county  to  sustain 
the  rule  requested,  and  to  require  the  In- 
ventory of  the  administrator  to  be  so  amend- 
ed as  to  Include  the  property  alleged  to  have 
been  omitted  therefrom.  To  the  petition  the 
appellee  answered,  alleging  substantially  the 
faets  as  we  have  stated,  and  saying  therein 
that  bis  action  In  overruling  the  motion  for 
the  rule  against  the  administrator  of  Hark- 
ness  was  not  a  ministerial  but  a  discretion- 
ary one,  and  that  he  acted  judicially  in  de- 
clining to  do  so.  A  motion  was  made  to 
strike  obtain  portions  of  the  answer,  and  a 
demurrer  was  filed  to  other  portions,  both 
of  which  were  overruled,  and,  plaintiff  de- 
clining to  plead  further,  his  petition  was  dis- 
missed, resulting  in  bis  faillDg  to  obtain  the 
writ  of  mandamus  which  he  sought,  and  to 
reverse  that  Judgment  he  prosecutes  this  ap- 
peal. 

[1]  The  writ  of  mandamus  Is  an  appro- 
priate remedy  to  compel  the  exercise  of  a 

-purely  ministerial  duty,  and  to  compel  the 
exerc2se  of  a  discretion  where  It  is  manda- 
tory that  It  should  be  exercised,  and  It  may 
be  furthermore  employed  to  compel  even  a 
Judicial  officer  to  act  In  a  matter  properly 
before  him,  but  it  Is  never  employed  to  force 
an  otHcer  to  exercise  his  discretiou  In  a  par- 
ticular manner,  nor  can  It  be  used  to  force 
a  tribunal  to  decide  or  determine  an  issue  a 
Iiartlcular  way.  This  statement  of  the  of- 
fice of  the  writ  is  found  in  all  the  text- 
books, as  well  as  the  reported  cases,  and  has 
been  many  times  adopted  and  approved  by 
this  court.  Commonwealth  v.  Harbeson,  13 
Ky.  Law  Rep.  877;  Hawkins  v.  McCrone,  153 
Ky.  296,  155  S.  W.  369;  J.  B.  B.  Coal  Co.  v. 
Halbert,  109  Ky.  698,  184  S.  W.  1116 ;  Speck- 
ert  r.  Ray,  166  Kj'.  622,  179  S.  W.  592;  City 
of  Louisville  r.  Kean,  18  B.  Mon.  9;  Gobeen 
V.    Myers,    18    B.    Mon.    423;    Cassidy    v. 

, Young,  92  Ky.  227,  17  S.  W.  483,  13  Kj-.  Law 
Rep.  512;  Houston  v.  Boltz,  169  Ky.  640, 
185  S.  W.  76;  and  Commonwealth,  etc.,  v. 
Hughes,  174  Ky.  404,  192  S.  W.  517. 

A  fair  illustration  of  the  existing  rule  up- 
on the  subject  as  applied  by  tbis  court  may 
be  found  in  a  quotation  made  In  the  last 
case  referred  to  from  the  Boltz  Case  to  this 
eflfect: 

"It  is  well  settled  that  mandamus  will  not  lie 
to  control  or  review  the  exercise  of  the  discre- 
tion of  any  court,  board,  or  ofiicer,  vben  the  act 
complained  of  is  either  judicial,  or  quasi  judi- 
cial; but,  when  a  duty  is  mandatory,  and  no 
discretion  is  vested,"  Iwth  "its  performance  and 
manner  of  performance  may  be  compelled  by 
mandamus.  In  other  words,  mandamus  lies  to 
compel  the  performance  of  a  merely  ministerial 
duty." 

To  hold  otherwise  would  enlarge  the  writ 
beyond  Us  true  scoipe,  and  would  divert  its 
use  so  as  to  obtain  appellate  relief  by  com- 
I)elllng  the  court  to  which  application  Is 
made  to  review  the  action  of  the  defendant 


against  whom  It  Is  sought.  No  sadi  warping 
functions  have  ever  been  given  to  tlie  writ, 
and  wherever  It  is  thus  sought  to  be  employ- 
ed it  Is  the  duty  of  the  court  to  deny  it. 
There  can  be  no  doubt  but  that  it  is  man- 
datory on  the  part  of  a  personal  represent- 
ative to  file  the  Inventory  of  the  estate  of 
the  decedent  mentioned  tai  section  3855  of 
the  Kentucky  Statutes,  and  it  is  likewise 
mandatory  that  the  county  court  should  re- 
quire it  to  be  filed.     Dant's  iSx'r  v.  Oooper, 

123  Ky.  359,  96  S.  W.  454,  29  Ky.  Law  He\}. 
778,  McOee,  Ex'r,  v.  Weisslnger,  147  Ky. 
321,  144  S.  W.  20,  Commonwealth  r.  Gaul- 
bert's  Adm'r,  1S4  Ky.  157,  119  S.  W.  779; 
and  Commonwealth  v.   Peter,   136  Ky.  689, 

124  S.  W.  896.  If  In  this  case  the  adminis- 
trator of  Harkness  had  not  filed  any  in- 
ventory of  his  decedent's  estate,  and  the  ef- 
fort had  been  by  the  sought-for  rule  to  com- 
pel him  to  do  so,  and  the  appellee  had  de- 
clined to  issue  the  rule,  there  can  be  but 
little  doubt  but  that  a  proceeding  of  this 
kind  would  have  been  appropriate  to  compel 
the  issuing  of  the  rule,  but  the  facts  of  this 
case  present  entirely  different  conditions.. 
The  question  upon  the  trial  of  the  motion  for 
the  rule  as  presented  before  appellee  was  not 
one  requiring  an  inventory  to  be  filed  by  the 
administrator,  but  it  sought  the  amendment 
of  one  previously  filed  so  as  to  include  prop- 
erty which  the  mover  for  the  rule  insisted 
should  be  included.  Whether  this  was  true 
or. not  depended  upon  collateral  facts,  among 
which  was  whether  the  property  was  of  that 
nature,  kind,  and  description  that  could  be 
properly  and  legally  administered  here.  The 
determination  of  these  facts  was  the  exercise 
of  Judicial  discretion.  It  required  an  Invcs- 
tlgatlon>and  a  determination  of  the  issues  of 
fact  as  well  as  of  law  presented  by  the  re- 
spective contentions.  We  therefore  have  pre- 
sented a  case  wherein  the  remedy  by  man- 
damus under  the  rule,  supra,  clearly  has  no 
application. 

[2]  Furthermore,  the  Hughes  Case,  supra, 
with  the  references  therein  made  are  au- 
thority for  the  rule  that  mandamus  will  not 
lie  where  the  remedy  by  appeal  exists.  Sec- 
tion 978  of  the  Kentucky  Statutes  confers 
the  right  of  appeal  from  certain  orders  and 
Judgments  of  the  fiscal  court,  county  and 
quarterly  courts,  to  the  circuit  court. 
Among  the  instances  for  which  such  an  ap- 
peal is  therein  provided  is  one  "from  all 
Judgments  and  orders  of  said  court  [county 
court]  •  •  •  in  the  settlement  of  the  ac- 
counts of  personal  representatives." 

Whatever  may  be  necessary  to  authorize 
an  appeal  from  such  settlements,  as  the  fil- 
ing of  exceptions,  etc.,  it  Is  manifest  that  in 
the  instant  case  litigation  as  well  as  hear- 
ing of  evidence  was  had  upon  the  right  of 
the  revenue  agent  to  have  the  alleged  omit- 
ted property  Included  in  the  Inventory.  The 
matter  Involved  upon  that  hearing  constitut- 
ed and  was  a  step  looking  to  a  final  settle- 
Baent  ot  the  estate,  and  we  arc  olearly  of 
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Uie  optakm  tibat  the  order  or  Jndgment  de- 
cUnlBg  to  isBne  the  mle  against  the  admis- 
istntor  was  one  from  whldi  an  appeal  might 
have  been  prosecnted  b^  the  revenue  agent 
to  the  drcnlt  ooort  under  the  provisions  of 
section  978,  snpia.  XhU  being  true,  It  fur- 
nished an  addltlMial  reason  In  support  of 
the  Jodgxaent  appealed  from  wherein  the 
writ  was  dented.  Other  questions  presented 
and  discussed  ate,  for  the  reasons  stated, 
not  determined. 

It  results,   therefore,   that  the  Judgment 
must  be,  and  It  Is,  affirmed. 


LESTER  V.  GARRETT. 
(Coort  <rf  Appeals  of  Kentucky.    Jan.  29,  1918.) 

1.  Tbrdok  and  Pcbcuaseb  «b»219— AssioN' 

MINT   or    GONTEACT    AS    SECURITY    —   RBIU- 
BUySEMENT   FOB   KXPENDITUBES. 

In  an  action  by  a  ptirchiiser  against  defend- 
ant to  whom  he  assigned  his  contract  as  secu- 
rity, subject  to  redemption,  evidence  held  to 
sustain  plaintiff's  contention  that  aul»equent 
to  the  written  contract  of  assignment  defend- 
ant agreed,  if  he  became  the  final  owner  of  the 
property,  to  reimburse  plaintiif  (or  expendi- 
tures made  on  the  propertjr,  and  that  the  j|l,000 
additional  to  be  paid  by  defendant  in  case  plain- 
tiff failed  to  redeem,  was  not  intended  to  cover 
such  expenditures. 

2.  IlTTEBEST    «=>30— TENDEB— BWlJOT^lNBUF- 

ncxsira  Amount. 
Toidbr  of  an  amount  leas  than  the  indebted- 
nesa  was  justifiably  refused,  and  interest  will 
be  allowed  from  the  accrual  of  the  debt. 

Appeal  from  Circuit  Court,  Caldwell 
County. 

Action  by  Charles  F.  Lester  against  Ed- 
wf  rd  Garrett.  From  the  judgment  rendered, 
plaintiif  appeals.  Reversed  and  remanded, 
with  directions. 

MUIO'  &  Morse,  of  Princeton,  for  appel- 
lant John  G.  Gates,  of  Princeton,  for  ap- 
p^ea 

CLARKE,  J.  On  September  1,  1913,  the 
plalntUT,  Charles  F.  Lester,  entered  into  a 
written  contract  with  the  Kentucky  OolleKe 
for  Women  for  the  sale  and  conveyance  to 
him  of  about  six  acres  of  land  in  Princeton, 
Ky.,  upon  his  payment,  not  later  than  Sep- 
tember 20, 1913,  of  $5,000  in  cash  and  the  ex- 
ecution of  two  notes  for  $7,000  each,  due  In 
one  and  two  years,  respectively,  thereafter, 
bearing  interest  from  date,  and  to  be  secured 
by  Hen  retained  in  the  deed.  Before  the  ex- 
ecution of  the  deed,  Lester,  by  written  in- 
dorsement thereon,  assigned  the  contract  to 
the  defendant,  Edward  Gartett,  to  whom  a 
deed  for  the  property  was  executed  by  the 
Kentucky  College  for  Women  on  October  1, 
1913,  at  which  time  the  following  contract 
betweon.  Lester  and  Garrett  was  executed: 
"This  agreement  made  and  entered  into  by 
Edward  Garrett  and  Cbarles  F.  Lester,  both  of 
Princeton.  Kentucky,  witnessetfa:  The  said  Ed- 
ward Garrett  has  tkia  day  purchased  for  Charles 
F.  Lester  the  ground  and  building  in  Prince-. 


ton,  Kentucky,  known  as  'Prineetoa  OoDegiate 
Institute,'  for  the  sum  of  nineteen  thousand  dol- 
lars ($19,000.00),  for  which  deed  has  this  day 
been  executed  to  said  Edward  Garrett  by  prop- 
er anthorities.  Now,  it  is  hereby  agreed  and 
understood  that  the  said  Charles  F.  Lester  has 
the  right  to  redeem  said  property  on  or  before 
January  1,  1014,  by  paying  to  the  said  Edward 
Garrett  the  sum  of  nineteen  thousand  dollars 
($10,000.00)  together  with  the  interest  on  same 
at  the  rate  of  six  per  cent,  from  date  hereof, 
also  to  pay  $20.00  to  said  Edward  Garrett  for 
expenses  to  Danville,  Ky.,  and  also  to  pay  back 
all  taxes  and  insurance  on  property  paid  by  the 
said  Edward  Garrett  But  should  the  said 
Charlea  F.  Lester  fail  to  redeem  said  property 
as  above  stated,  then  and  in  that  event,  the  said 
Edward  Garrett  pays  to  Charles  P.  Lester  the 
sum  of  $1,000.00,  and  the  property  above  de- 
scribed becomes  the  property  of  Edward  Gar- 
rett and  his  heirs  forever.     This  -i day  of 

,  l»i;{^  [Signed]    Edward  Garrett 


"Attest:  R.  M.  Peel." 

Upon  this  property  are  two  buildings,  one 
known  and  referred  to  In  the  record  as  the 
college  building,  and  the  other  as  the  dor- 
mitory building,  which  prior  to  1913  were 
heated  by  one  plant  located  in  the  basement 
of  the  college  building. 

Immediately  after  Lester  entered  Into  the 
contract  for  the  purchase  of  this  property, 
and  before  Its  assignment  to  Garrett,  he  ex- 
ecuted to  the  trustees  of  the  Princeton  graded 
school  the  following  contract: 

"This  writing  witnesseth:  That  Chas.  F.  Les- 
ter hereby  lets  and  rents  to  the  trustees  of  the 
Princeton  graded  school,  the  college  building  in 
Princeton,  Kentucky,  heretofore  belonging  to 
Princeton  Collegiate  institute,  for  the  sum  and 
price  of  six  hundred  dollars  for  the  school  year 
1913  and  1914,  to  be  used  for  school  purposes, 
beginning  September  1,  1918,  and  endmg  July 
31,  1914,  said  rental  to  be  paid  in  four  pay- 
ments, to  wit:  On  the  first  day  of  November. 
1913.    $150.00;     first    day    of    January,    1914. 

t  150.00;  first  day  of  March.  1914,  $1G0.()0;  and 
rst  day  of  May,  1914,  $150.00. 

"It  is  understood  and  agreed  that  the  lessee 
named  above  shall  have  the  use  of  the  south  side 
grounds  of  said  institute  or  building,  for  play- 
grounds, and  in  front  of  said  building,  and  from 
Uie  north  side  thereof,  out  to  the  Fredonia  road, 
and  a  sufficient  space  on  the  north  side  of  said 
building  for  a  passway,  or  ingress  and  egress 
for  the  pupils  using  said  school  building.  It  is 
further  stipulated  that  the  lessor  is  to  paper 
three  classrooms  to  be  desi^ated  by  the  lessee 
and  is  to  repair  the  machmery  and  boiler  of 
the  furnace,  so  as  to  render  same  in  a  reason- 
ably fit  condition  for  use. 

"The  lessee  undertakes  that  it  will  return 
the  building  and  premises  to  the  lessor,  at  the 
end  of  said  term  in  as  good  condition  as  when 
received,  ordinary  wear  and  decay  excepted, 
and  upon  failure  to  pay  the  amount  stipulated 
at  any  of  the  pa^  periods,  the  lessee  will  surren- 
der possession  without  notice. 

"This  instrument  of  writing  is  issued  in  dupli- 
cate, each  party  retaining  a  copy  thereof. 

"Witness  our  bands,  this  the  1st  day  of  Sep- 
tember. 1913.  O.  F.  Lester." 

Lester  testified  that,  in  order  to  comply 
with  the  provisions  of  this  contract,  he  "re- 
xwired  the  machinery  and  boiler  of  the  fur- 
nace under  the  college  building  so  as  to  ren- 
der same  In  a  reasonably  lit  condition  for 
use";  that  to  do  so  it  was  necessary  to  dis- 
connect the  pipes  leading  to  and  heating  the 
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dormitory  biMldlng;  and  that,  in  order  to 
heat  the  dormitory  building  so  that  It  could 
be  rented,  It  was  necessary  to  Install  a  fur- 
nace in  the  latter  building,  and  this  he  did  in 
the  month  of  November,  1913;  and  that  a 
number  of  the  rooms  in  the  dormitory  were 
rented  by  him  to  different  tenants  at  $7  a 
room  per  montli,  he  furnishing  light,  heat, 
and  janitor  service. 

Not  being  able,  on  January  1,  1914,  to 
repay  to  the  defendant  the  purchase  money 
for  the  property  and  redeem  it  according  to 
the  termis  of  his  contract  with  Garrett,  Gar- 
rett notified  the  tenants  of  both  buildings 
not  to  pay  any  further  rent  to  the  plaintiff; 
and  from  that  day  the  defendant  collected  all 
of  the  rents  due  from  the  tenants  of  both 
buUdlngs,  but  plaintiff  continued  to  furnish 
the  light,  heat,  and  janitor  service  for  tlie 
dormitory  building,  and  paid  some  accounts 
for  repairs  which  he  had  ordered  upon  the 
property.  Plaintiff  collected  all  of  the  rents 
due  from  the  tenants  in  the  dormitory  up  to 
January  1,  1914,  amounting  to  $131,  and  of 
the  rents  due  upon  the  college  building  up  to 
January  1,  1914,  the  defendant  collected  $44, 
while  the  remainder  thereof,  $106,  was  paid 
by  the  trustees  of  the  school  district  in  sat- 
isfaction of  a  draft,  drawn  or  accepted  by 
the  plaintiff  in  favor  of  the  Kentucky  Col- 
lege for  Women. 

On  Mardi  27,  1916,  plaintiff  filed  this  ac- 
tion against  the  defendant,  seeking  to  re- 
cover the  $1,000  which,  in  their  contract  of 
Octol>er  1,  1013,  the  defendant  liad  agreed  to 
pay  him  in  the  event  he  failed  to  redeom 
the  property,  and,  in  addition,  the  sums  he 
liad  paid  out  in  installing  the  furnace  In  the 
dormitory,  for  furnishing  heat,  light,  and 
janitor  service  to  the  tenants  in  that  build- 
ing, and  for  the  sums  he  had  expended  for 
repairs  ut)on  the  property,  alleging  that  be 
and  the  defendant  bad,  subsequent  to  the 
execution  of  their  contract,  entered  into  a 
verbal  contract  that  whoever  of  them  finally 
became  the  owner  of  the  property  should  re- 
imburse tbe  other  for  such  expenditures  as' 
he  had  made  upon  the  property.  Plaintiff 
filed  with  his  petition  an  itemized  account  of 
the  expenditures  made  by  him  for  which  he 
claimed  reimbursement  from  the  defendant 
under  their  verbal  contract,  aggregating 
$935.91  exclusive  of  items  cH  interest  The 
defendant,  in  his  answer,  as  to  the  $1,000 
due  under  the  written  contract,  pleaded  a 
tender  of  payment  at  or  about  the  time  it 
was  due,  and  as  to  the  account  for  $935.91 
for  expenditures  made  upon  the  property  pur- 
suant to  the  alleged  verbal  agreement,  the  de- 
fendant denied  that  he  had  entered  into  any 
such  agreement,  or  that  such  expenditures 
had  l>een  made  by  plaintiff,  and  pleaded  fur- 
ther that  the  $1;000  he  had  agreed  by  tbe 
written  contract  to  pay  plaintiff  was  "to  re- 
imburse him  for  any  expense  that  be  might 
Incur  in  connection  with  the  negotiations  for 
tbe  purchase  of  tbe  property  from  the  said 


corporation,  or  in  maWng  repairs  or  im- 
provements thereon  assumed  by  the  plaintiff," 
and  that  U  the  plaintiff  mads  the  Improve- 
ments claimed  to  have  been  made  by  him 
upon  tbe  college  and  dormitory  buildings,  he 
made  them  without  consulting  the  defendant 
and  wltbont  his  knowledge  or  consent,  and 
that  be  received  no  benefit  or  advantage 
whatever  therefrom.  Plaintiff  by  reply  trav- 
ersed tbe  affirmative  allegations  of  the  an- 
swer. Many  immaterial  matters  are  set  out 
in  the  pleadings,  but  the  fbregoing  statement 
sufllciently  explains  the  issues  that  were  pre- 
sented. Judgment  was  rendered  in  favor 
of  the  plaintiff  for  $1,000  with  interest  there- 
on only  from  the  date  of  the  Judgment  and 
di&inisslng  his  claim  for  reimbursement  un- 
der tbe  alleged  verbal  agreement  for  his 
costs,  and  from  that  judgment  plaintiff  has 
prosecuted  this  appeal. 

[1]  But  two  questions  are  presented  tipon 
the  nppe&l:  First,  whether  the  plaintiff 
should  have  been  allowed  interest  upon  the 
$1,000.  admittedly  due  him,  from  January 
1,  1914;  and,  second,  whether  the  proof  sus- 
tained the  alleged  verbal  contract  by  wliich 
the  defendant  agreed  to  reimburse  the  plain- 
tiff for  expenditures  made  by  him  upon  the 
property.  We  shall  first  discuss  the  latter 
of  these  propositions,  because  its  decision 
will  also  determine  the  first  proposition. 

I.  Plaintiff  testlfleid  positively  that  the 
defendant  agreed  with  him,  after  the  execu- 
tion of  the  written  contract  between  them, 
that  whoever  of  them  finally  became  the  own- 
er of  the  property  was  to  bear  the  expense 
of  necessary  Improvements  and  expenditures 
made  by  the  other,  which  would  carry  wifti 
it,  of  course,  the  right  of  the  party  who  thus 
became  the  owner  of  the  property  and  bore 
these  expenses  to  collect  the  rents  due  from 
the  tenants.  He  further  testified  that  he 
made  the  expenditures  upon  the  property 
pursuant  to  that  agreement,  and  that  such 
expenditures  were  necessary  In  order  to  car- 
ry out  his  contract  with  the  trustees  of  the 
Princeton  graded  school  district,  and  in  or- 
der to  make  productive  the  dormitory  build- 
ing which  was  rented.  There  is  no  denial 
of  any  of  this  testimony  of  the  plaintiff,  ex- 
cept defendant  denied  that  he  entered  Into 
the  verbal  agreement,  or  that  he  bad  any 
knowledge  of  any  of  the  expenditures  ex- 
cept that  made  for  installing  the  furnace  in 
the  dormitory  building.  Although  denying 
that  he  had  any  knowledge  of  these  ezpendi- 
tdres,  or  that  he  waa  In  any  way  benefited 
thereby,  the  defendant  alleged  In  his  answer 
that  the  $1,000  he  agreed  to  pay  plaintiff 
was  to  cover  his  expenses  in  procuring  the 
contract  to  purchase  the  property  and  for  such 
improvements  and  repairs  tttereon  as  were 
paid  for  by  the  plaintiff.  He  admits  in  his 
testimony  his  knowledge  of  the  fact  tbatJ)oth 
buildings  were  occupied  by  tenants  who  were 
paying  rental  therefor,  which  necessarily  cov- 
ered the  very  ezj>endlturea  by  the  plaintiff  for 
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irblch  b«  la  making  claim,  and  the  defendant 
collected  all  of  tlieae  rents  after  January  1, 
1914,  and  a  small  part  thereof  before  that 
date.  He  seeks  to  take  advantage  of  the 
rental  contracts  and  the  expenditures  made 
thereunder  by  plaintiff,  and  yet  to  atold  lia- 
bility for  any  of  those  expenditures  without 
whidi,  it  is  shown,  the  rents  could  not  have 
been  coBected.  It  la  Impossible  to  beHeve 
that  the  defendant  permitted  these  tenants 
to  occupy  the  property,  which  he  claimed  to 
be  his  own,  and  collected  the  rents  from 
them  without  knowing  fully  the  terms  under 
which  they  were  renting  his  property,  and 
that  the  plaintiff,  in  the  expenditures  be  was 
making  upon  the  property,  was  performing 
his  obligations  of  landlord  in  carrying  out 
the  rental  contracts  without  which  the  col- 
lection of  rents  would  hare  been  impossible. 
After  January  1,  1914,  defendant  claims  to 
have  been  the  owner  of  the  property,  and  ad- 
mits collecting  the  rents,  yet,  he  does  not 
deny  that,  for  some  months  thereafter,  plain- 
tiff was,  without  objection  from  him,  paying 
the  Janitor  his  salary  for  his  services  at  the 
dormitory,  was  furnishing  coal  and  paying 
the  light  and  water  charges  ^lecessarlly  in- 
cident to  the  operation  of  that  building; 
and  he  would  hare  us  believe  that  he  neither 
authorized  nor  knew  of  these  expenditures, 
and  that  he  is^  in  no  wise,  liable  to  plaintiff 
to  reimburse  him  for  such  expenditures,  al- 
though plaintiff  derived  no  benefit  whatever 
therefrom  while  the  defendant  was  collecting 
all  of  the  rents.  That  such  was  the  arrange- 
ment between  these  parties  is  so  improbable 
that  we  are  unable  to  accept  It  as  the  rea- 
sonable inference  from  the  testimony  before 
us.  l%e  defendant's  allegations  in  his  an- 
swer that  the  $1,000  was  to  be  paid  to  the 
plaintiff  to  cover  his  expenditures  for  im- 
provements and  repairs  corroborates  plain- 
tiff's contention  ttiat  defendant  knew  of  and 
he  was  to  be  reimbursed  for  such  expendi- 
tures In  the  event  he  was  not  able  to  redeem 
the  property,  while.there  is  no  testimony  from 
the  defendant  or  any  one  else  that  this  $1,- 
000  was  to  cover  any  such  expenditures, 
which  is  denied  by  the  plaintiff. 

When  asked  upon  cross-examination  to 
Justify  his  assumption  of  the  benefits  of  the 
rental  contracts  without  liability  to  assume 
the  burdens  as  well,  the  defendant  gave  the 
following  evasive  and  unsatisfactory  an- 
swers: 

"I  bad  notliing  in  the  world  to  do  with  the 
contract  between  Mr.  I^ester  and  the  scfaool 
now;  knew  nothing  about  that.  I  had  nothing 
to  fulfill."  "That  was  simply  Mr.  liCster's  con- 
tract with  the  school,  not  mine.  Mr.  Lester 
failed  to  take  up  the  property  the  Ist  of  Janu- 
ary; that  was  his  contract  with  the  board  of 
trustees,  not  mine.  I  had  no  contract  with  the 
board  of  trustees."  "Mr.  Lester  was  complying 
with  his  c<«tract  to  evade  the  law;  he  made 
the  coatract;  be  was  bound  for  it,  not  me.  If 
Mr.  Leater.  had  tahen .  the  property,  Ite  would 
bare  gotten  the  rent  He  had  fallen  down.  He 
wasn't  doing  what  he  agreed  to  do  on  the  writ- 
ten euBtiact."     "He  oogfat  to  have  paid  the 
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$18,000.    He  fell  down  on  his  ciwtract  the  lit 

of  January."  "Mr.  Lester  had  agreed  to  fur- 
nish it  to  them.  I  didn't  agree  to  furnish  it  to 
them.  He  was  complying  with  his  contract. 
He  couldn't  collect  the  rent  off  of  my  property. 
He  was  complying  with  his  contract,  Mr.  Les- 
ter conldn't  collect  rent  off  of  my  proporty." 
"Because  I  didn't  rent  the  property  to  them: 
had  nothing  to  do  with  it."  "Q.  Did  yon  pay 
for  $1  worth  of  coal  or  any  light  or  any  fuel 
or  any  water  from  the  Ist  of  January  imtil  the 
time  the  school  closed?  A.  S'ot  $!;■  I  didn't 
owe  anything.  Q.  Do  you  tell  us  that  you  made 
no  inquiry  when  you  made  this  contract  as  to 
who  the  tenant  was  in  the  building  or  what 
the  contract  with  the  tenant  was  when  you 
bought  it?  A.  No,  sir;  made  no  inquiry.  Q. 
How  did  you  know  what  money  to  collect  aa 
being  due  from  the  school?  A.  R.  M.  Pool  was 
treasurer  of  the  school  and  I  asked  him  about 
it.  Q,  Name  some  of  the  tenants  that  were  in 
that  building;  I  mean  in  the  dormitory  during 
the  first  part  of  January,  or  during  January  and 
February,  1914?  A.  I  didn't  rent  it  to  them— 
I  don't  remember  now— had  nothing  to  do  with 
renting  it.  Q.  Don't  you  know  that  as  late  as 
about  June  that  there  were  a  number  of  ten- 
ants still  in  that  building,  and  that  Mr.  Lester 
demanded  that  the  rent  should  be  paid  by  these 
tenants  to  him,  and  he  and  you  disputed  ovet 
the  matter,  and  that  you  and  Mr.  Gates  and  I 
met  here  in  this  oflice  of  Mr.  John  C.  (Jates. 
and  we  then  discussed  the  matter  as  to  what 
should  be  done  between  you  and  Mr.  lister,  I 
telling  you  at  the  time  that  Mr.  Lester  was  pre- 
paring to  bring  suit?  A.  I  don't  remember,  Mr. 
Miller.  Q.  Don't  you  know  that  one  of  these 
tenants  was  Mrs.  W.  B.  Moore,  one  was  Mr. 
Phillips,  another  was  Miss  Read,  and  a  number 
of  other  tenants  still  known  here  in  Princeton, 
Mr.  Baccus  being  one  of  them?  A.  I  know 
there  were  some  tenants  there.  Q.  And  wasn't 
Dr.  Baker  in  that  building  at  that  time?  A.  He 
might  have  been." 

We  feel  sure  that  the  great  weight  of  the 
testimony  sustains  the  contention  of  plaintiff 
and  refutes  that  of  defendant  as  to  the  ex- 
istence of  the  verbal  ccmtract  in  reference  to 
the  expenditures  upon  the  property,  and  that 
the  chancellor  erred  in  dismissing  such  items 
of  plaintiff's  claim  for  these  expenditures  as 
were  made  subsequent  to  the  execution  of  the 
written  contract. 

•  As  to  the  item  of  $106  which  plaintiff 
claims  to  have  paid  for  interest  accruing  up- 
on the  $19,000  he  was  to  pay  for  the  property 
betwewi  the  time  he  contracted  for  it  and  the 
execution  of  the  deed,  this  was  an  obligation 
assumed  by  plaintiff  prior  to  the  execution  of 
his  written  contract  with  defendant,  and  is 
therefore  covered  by  that  ratJier  than  the  ver- 
bal contract,  and  is  not  chargeable  to  defend- 
ant ;  hence  it  was  properly  disallowed.  Sub- 
tracting this  item  which  was  paid  for  plain- 
tiff out  of  rents  from  the  college  building  and 
the  $131  of  rents,  collected  by  plaintiff,  from 
the  $935.91  claimed  by  him  leaves  $698.91  in 
addition  to  the  $1,000  due  under  the  written 
contract,  for  which  he  was  entitled  to  judg- 
ment. 

[I]  2.  While  we  do  not  think  the  evidence 
sustains  the  defendant's  contention  as  to  the 
tender  of  the  $1,000  to  the  plaintiff,  we  ijeed 
not  discuss  that  question,  because  even  if  he 
did  tender  that  sum,  it  was  not  the  amount 
of.  Ub  IndebtedneBS  to  plaintiff   as  shown 
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above^  who  was  therefore  justlfled  In  refus- 
ing to  accept  It. 

Wherefore  the  Judgment  la  reversed,  and 
cause  remanded,  with  directions  to  enter  a 
Judgment  In  favor  of  the  plaintiff  for  $1,000, 
u-lth  interest  thereon  from  January  1,  1914, 
and  for  $698.91,  with  Interest  thereon  from 
date  of  the  filing  of  the  suit,  March  27,  1916, 
and  for  his  costs. 


JOHNSON  T.  LOUISVILLE  &  N.  B.  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 
Carmebs  «=>320(26)—Pa88enoekb— Question 

FOB  Jdby. 
In  passenger's  action  for  injuries  from  fall 
iu  getting  off  train,  evidence  as  to  sudden  jerk 
causiug  tile  fall  h-eld  to  make  defendant's  uegli- 
genco  a  question  for  the  jury. 

Appeal  from  Circuit  Court,  Franklin 
<  'ounty. 

Action  by  J.  A.  Johnson  against  Louisville 
&  Nashville  Railroad  Company.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Be- 
versed  for  new  trial. 

O'Rear  &  Williams,  of  Fmukfort,  and  L. 
Frank  Withers,  of  Louisville,  for  appellant. 
T.  L.  Edelen,  of  Frankfort,  and  Shelby, 
Northcutt  &  Shelby,  of  Lexington,  for  appel- 
lee. 

SAMPSON,  J.  This  is  the  second  appeal 
of  this  case.  The  opinion  on  the  flrst  appeal 
is  found  hi  IBS  Ky.  361,  182  S.  W.  214,  L. 
K.  A.  1916D,  514. 

The  case  has  been  tried  in  the  circuit  court 
three  times.  On  the  first  trial  the  Jury 
awarded  plaintiff  damages  iu  the  sum  of 
$15,000.  This  verdict  and  Judgment  was  set 
aside  and  a  new  trial  granted  by  the  lower 
c-ourt  On  the  second  trial  plaintiff  recov- 
ered a  verdict  for  $6,000,  and,  the  motion 
and  grounds  for  new  trial  being  overruled, 
it  was  appealed  to  this  court,  and  reversed, 
with  directions  to  peremptorily  Instruct  the 
Jury  to  find  for  the  defendant  upon  another 
trial  if  the  evidence  produced  by  plaintiff 
was  substantially  the  same  as  upon  the  sec- 
ond trial. 

Upon  the  third  trial  in  the  circuit  court 
the  jury  was  peremptorily  Instructed  to  find 
and  return  a  verdict  for  the  defendant  rail- 
road company,  upon  which  verdict  Judgment 
was  entered,  and  from  which  Johnson  ap- 
peals. Insisting  that  upon  the  ttiird  trial  he 
introduced  a  new  witness  who  gave  evidence 
not  only  supplementing  that  given  upon  the 
other  trials,  but.  In  addition,  testifying,  in 
substance,  that  the  train  gave  an  unusual 
Jerk  In  attempting  to  start  at  the  time  plain- 
tiff was  injured.  Except  for  thljs  new  wit- 
ness, Homer  Wise,  it  is  admitted  the  evi- 
dence is  substantially  the  same  as  upon  the 
second  trial. 

The  rule  of  this  court  that  the  opinion  oa 
the  first  appeal  on  all  points  discussed  there- 


in Is  the  law  of  the  case  on  all  flobaeoueDt 
trials  is  too  well  estaUIshed  and  too  general- 
ly recognized  to  need  restatement  or  argu- 
ment here.  This  rule  is  stated  and  reoog- 
nised  In  the  following  cases:  KlnAdonCer  ▼. 
Ward,  167  Ky.  298,  ISO  8.  W.  378;  Adams 
Ehcpress  Co.  v.  Hoeing,  88  Ky.  373,  11  S.  W. 
205,  10  Ky.  Law  Bep.  999;  Fettit  v.  Marble, 
35  S.  W.  906,  18  Ky.  Law  Rep.  167;  Looia- 
vlUe  &.  Nashville  R.  R.  Co.  v.  Queen  Clt7 
Coal  Co.,  09  Ky.  217,  35  S.  W.  626,  18  Ky. 
Law  Rep.  126;  Schmetzer  v.  LonisvlUe  & 
Nashville  K.  R.  Co.,  44  S.  W.  395,  19  Ky. 
Law  Rep.  1713;  Iset  v.  Davis,  37  S.  W.  151, 
18  Ky.  Law  Riep.  510;  Brown,  Assigiiee,  v. 
Marion  National  Bank,  35  S.  W.  926,  18 
Ky.  Law  Bep.  186 ;  Hopkins  v.  Adams  Both 
Grocery  Co.,  105  Ky.  357,  49  S.  W.  18,  20 
Ky.  Law  Bep.  1227 ;  Martin  v.  Spurlock,  122 
S.  W.  125;  Brooks  v.  City  of  Maysville,  151 
Ky.  707,  152  S.  W.  788;  Mahoney  v.  Mente's 
Assignee,  153  Ky.  484,  155  S.  W.  1137;  Do- 
herty  v.  First  Nat  Bank,  161  Ky.  202,  170 
S.  W.  615. 

In  the  first  opinion  the  facts  are  found  as 
follows: 

"The  proof  shows  that,  notwithstanding  the 
crippled  condition  of  the  plaintiff,  he  was  per- 
fectly able  to  walk  about  and  go  wheresoever 
he  pleased.  He  resided  with  his  daughter  about 
four  miles  from  Winchester,  and  in  going  to 
town  frequently  walked  part  of  the  way  and 
sometimes  all  the  way,  and  on  the  day  be  made 
this  trip  he  started  from  his  home  with  a  grip, 
or  suit  case,  and,  after  walking  perhaps  one- 
half  of  the  way,  lie  rode  into  town  In  a  vehicle 
with  a  traveler  on  the  turnpike.  He  deposited 
his  crip  in  a  saloon  where  he  drank  a  milk 
punch,  and,  after  leaving  the  saloon  and  visit- 
ing some  places  in  town,  be  returned  and  drank 
another  milk  punch,  and  later  on,  after  engag- 
ing in  other  travel  about  the  city,  and  about  11 
o'clock,  he  returned  to  the  saloon  and  drank 
a  third  milk  punch.  At  this  time  he  purchased 
two  pints  of  whisky  and  put  them  in  his  grip, 
or  suit  case.  Ho  then  went  to  the  home  of  one 
Mr.  Dougherty,  where  he  had  his  dinner,  and 
about  3  :30  o'clock  he  left  this  place  and  went 
to  the  saloon  and  took  out  one  of  the  pints 
of  whisky  and  put  it  in  his  pocket,  and  then 
went  to  the  depot  and  purchased  his  ticket, 
and  subsequently  boarded  the  train.  He  took 
his  seat  on  the  left-hand  side  of  the  rear  end 
of  the  smoking  car,  the  next  car  following  being 
the  day  coach,  or  ladies'  car.  He  put  bis  grip 
on  the  seat  immediately  in  front  of  the  one  he 
was  occupying,  and  there  was  sitting  beside 
him  a  young  man  whose  name  does  not  seem  to 
be  known  to  any  one  testifying  in  the  case,  and 
who  was  not  introduced  as  a  witness.  Other 
passengers,  however,  and  indeed  it  is  admitted 
by  plaintiff,  say  that  en  route  plaintiff  offered 
to  this  fellow  passenger  a  drink,  and  at  the 
same  time  took  one  himself.  Plaintiff  claims 
that  his  companion  passeuRcr  acceptedthe  drink, 
while  other  passengers  did  not  see  this,  but  tes- 
tified that  the  plaintiff's  offer  was  refused. 
However  this  may  be.  within  a  comparatively 
short  while  a  controversy  arose  between  the 
plaintiff  and  this  passenger  and  the  former  be- 
came so  lond  and  boisterous  in  hia  talk  that  it 
attracted  the  attention  of  other  passengers  in 
the  car,  the  language  used  by  him,  as  testified 
to  by  the  witnesses,  being  by  no  means  the  most 
elegant.  As  a  consequence  of  this  he  changed 
his  place  in  the  cor,  and  by  tiie  time  he  got  to 
Frankfort  be  was  unable  to  locate  his  gnp,  or 
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salt  ease,  and,  aecordlog  to  the  proof,  made  no 
effort  either  to  find  it  or  to  alight  from  the 
train  until  after  all  of  the  passengers  had  gotten 
off  and  all  those  desiring  to  take  passage  had 
gotten  on,  and  many,  if  not  all  ot  them,  had 
necorcd  aeata  in  the  respective  coaches.  About 
thia  time  ■oate  one  auggested  to  him  that  the 
train  bad  arrived  at  Frankfort,  whereupon  he 
began  to  search  for  his  grip,  and  after  finding  it 
and  after  he  got  within  three  or  four  feet  of 
the  amoking  car  door  going  out,  the  train  made 
the  usual  start  without  any  jerk,  unusual  or 
otherwise,  and  by  the  time  plaintiff  got  out 
upon  the  platform  the  train  was  cleverly  started, 
and  he,  over  the  protest  of  the  brakeman,  and 
that  of  a  Mr.  Wilson,  who  is  a  citizen  of  Frank- 
fort and  whose  testimony  is  both  intelligent  and 
c-onvincing,  undertook  to  jump  off  the  car,  which 
was  then  moving  at  a  speed  of  from  two  or  three 
miles  per  hour,  and  in  so  doin^  fell  and  thereby 
sustained  the  injuries  for  which  he  sues. 

"There  is  no  dispute  but  that,  at  the  usual 
place  the  station  of  Frankfort  was  announced 
in  the  usual  way,  and  no  testimony  showing  that 
the  train  did  not  stop  upon  this  occasion  the 
usual  time,  which  was  about  three  minutes. 
There  is  absolutely  no  proof  that  any  unusual 
nnmber  of  passengers  crowded  onto  the  car,  and 
there  was  aoch  an  utter  failure  to  produce  evi- 
dence of  any  jerking  start  of  the  train  that  the 
plaintiff  himself  abandons  this  theory  by  failing 
to  offer  any  instruction  upon  it" 

UlXKi  the  last  trial  plaintiff  Jobnsoa  testi- 
fied and  called  a  number  of  witnesses,  includ- 
ing Homer  Wise,  a  newsboy  who  testified  for 
the  first  time.  The  evidenoe  of  Homer  Wise 
is  largely  cunuilatlve,  since  it  relates  to  sub- 
jects fairly  covered  by  witnesses  upon  the 
first  and  second  trial,  but  in  addition  be 
glveB  an  account  o<  tbe  jerking  of  the  train, 
and  it  is  therefore  contended  that  hia  evi- 
dence entitles  the  plaintiff  to  go  to  the  jury 
upm  tiie  question  of  whether  the  train  start- 
ed witli  a  sodden  Jerk,  causing  tbe  Injury 
of  plaintUT.'  His  evidence  upon  this  subject 
is  as  follows: 

"Q.  What  sort  of  a  start  did  this  train  make? 
A.  An  unnaual  quick  start.  Q.  What  did  you 
say  about  what  kind  of  a  start  they  made? 
A.  A  quick  start.  Q.  What  was  the  effect  of 
that  start  on  the  train  itself?  (Defendant  ob- 
jected. Sustained.)  Q.  What  did  the  train 
do  and  what  did  you  bear,  if  anything?  A.  It 
made  a  jerk,  an  unusual  jerk,  and  I  looked 
around,  and  saw  him  fall  off.  Q.  How  close 
waa  his  falling  off  to  the  jerk?  A.  I  don't 
know ;  just  as  soon  as  it  jerked  he  fell  off. 
Q.  Who  did  you  see  on  the  train,  about  the 
steps  there  where  he  fell?  A.  I  never  saw  any- 
body ;  I  never  noticed.  Q.  Did  you  go  back  to 
where  he  was  lying?  A.  No,  sir;  there  was  a 
big-  crowd  around  there,  and  I  couldn't  get 
back.  Q.  What  attracted  your  attention  to 
the  jerk  of  the  train?  A.  Just  the  jerk  did, 
Q.  Did  it  make  any  noise  or  not?  A.  Yes.  sir. 
Q.  What  sort  ot  a  noise?  A.  A  noise  of  a  train 
■tartiog  off.  Q'.  In  what  way  did  that  start 
differ  mm  tbe  way  it  ordinarily  started?  A. 
It  was  louder.  Q.  Bow  did  he  fall ;  you  say  he 
fell  off?  A.  I  don't  know;  I  never  saw  him 
only  jnst  saw  him  falling  off;  I  don't  know 
wfaidi  way  he  fell  or  nothing  about  it" 

This  evidenoe  of  Homer  Wise  corroborates, 
and  sustains  that  of  plaintiff,  Johnson, 
wherein  he  teUs  of  a  sudden  and  unusual 
j^lc  ot  the  train  causing  his  fall  and  conse- 
quent injury.  Johnson  is  somewhat  more  ex- 
plicit in  his  evidence  touching  tbe  starting  of 
the  train  upmi  tbe  third  trial  than  before. 


In  t^lng  bow  he  came  to  his  injury  Johnson 
said: 

"Q.  When  you  went  to  the  train,  tdi  the 
jury  what  occurred  between  you  and  one  of  the 
tram  crew,  if  anything,  with  reference  to  your 
crijppled  condition.  A.  After  I  went  to  the 
tram?  O.  Yes,  sir,  what  conversation,  if  any, 
did  you  nave  with  reference  to  your  crippled 
condition,  with  any  member  of  the  train  crew? 
A.  When  I  went  to  get  on  the  train,  I  didn't 
see  any  one  standing  there,  and  had  my  suit 
case  with  me,  and  I  got  bold  of  the  handlebar 
and  looked  up  and  saw  a  man  standing  there, 
and  he  wns  dressed  in  a  railroad  uniform,  and 
I  says.  Take  up  my  suit  case ;  I  am  kind  a 
crippled  up  and  can't  get  about  very  well,' 
and  be  took  my  suit  case,  and  I  went  on  up. 
I  told  him  to  sit  it  down,  that  I  could  get  it  all 
right  when  I  got  up,  and  be  started  to  reach 
out  his  hand  to  help  me,  but  didn't.  I  told 
him  I  could  make  it  all  right  myself,  and  then 
I  asked  him  to  see  that  I  got  off  at  Frankfort, 
and  be  said,  'All  right,'  and  walked  toward  the 
ladies'  coach,  and  I  turned  and  walked  into 
the  rear  end  of  the  smoker.  Q.  You  say  when 
you  asked  him  to  see  that  you  got  off  at  Frank- 
fort, he  said  'All  right'?  A.  Yes.  sir;  I  asked 
him  to  see  that  I  got  off  at  Frankfort  and  he 
said,  'All  right.'  Q.  Yon  got  into  the  train?  A. 
Yes,  air.  Q.  What  coach  did  you  go  into?  A. 
The  smoker.  Q.  Where  did  you  sit  down?  A, 
On  the  rear  seat  on  the  right-hand  side. 
•  •  *  Q.  Were  you  ever  down  at  Frankfort 
before?  A.  No,  sir.  Q.  As  you  nearcd  Frank- 
fort, was  the  station  called  by  anybody?  A. 
Yes.  sir;  just  as  they  came  into  the  tunnel. 
Q.  When  the  station  was  called,  what  did  you 
do?  A.  I  was  fixing  to  get  off  when  the  train 
stopped.  When  tbe  train  stopped,  I  began  to 
prepare  to  get  off.  Q.  How  long  did  tbe  train 
stay  at  the  station?  A.  It  seemed  to  me  a  short 
time:  not  more  than  2  or  2^  minutes.  Q. 
What  preparation  did  you  make  to  get  off?  A. 
I  got  up  and  got  my  overcoat  and  grip;  I  had 
my  overcoat  on,  and  I  got  my  grip.  My  grip 
was  sitting  on  the  opposite.  I  had  been  on 
the  opposite  side  away  from  that  fellow— he 
seemed  to  be  wearisome — and  the  aisle  was 
kindly  blocked  with  several  fellows  standing 
there  talking,  and  I  could  not  get  out,  and  some 
parties  came  in  getting  on  and  train  and  kind 
a  busted  up  tbe  hunch,  and  I  started  out.  Q. 
After  the  station  was  called  and  the  train  stop- 
ped, tell  the  jury  whether  or  not  you  delayed 
at  all  in  making  your  efforts  to  get  out.  A.  No, 
sir;  not  at  all.  Q.  What  prevented  you  from 
fetting  off  at  once;  in  other  words,  tell  the 
jury  whether  or  not  anybody  else  crowded  in 
before  the  passengers  had  time  to  alight?  A. 
There  was  a  bunch  of  men  got  there  in  the  aisle 
talking  and  standing  there,  and  I  was  stand- 
ing there  with  my  suit  case  In  my  hand,  and 
when  these  men  came  in,  two  or  three  or  four, 
they  busted  that  bunch  up,  and  then  I  got  a 
chance  to  get  out  and  went  right  out,  and  just 
as  I  got  to  tbe  steps  to  go  down  I  took  hold  of 
tbe  handlebar  with  this  hand  (indicating)  and 
had  the  suit  case  with  this  hand,  and  the  car 
gave  an  unusual  hard  jerk  somo  way,  and  the 
suit  case  went  around  that  way,  and  I  made 
an  effort  to  hold  with  this  hand  and  fell,  and  I 
was  right  there.  Q.  What  threw  you  off  the 
platform?  A.  The  jerk  of  the  car.  Q.  Did  you 
attempt  to  get  off  that  car  whilst  it  was  moving? 
A.  No,  sir;  it  seemed  to  be  perfectly  steady 
as  I  took  hold  of  the  handlebar,  and  just  as  I 
went  to  step  down  it  gave  a  jerk.  Q.  Describe 
tbe  jerk  to  the  jury  and  how  you  fell,  and 
whether  you  had  hold  of  anything  at  that  time. 
A.  Yes,  sir;  when  the  jerk  came  I  had  hold 
of  the  handlebars  with  this  hand,  and  with  this 
hand  had  the  suit  case,  and  it  gave  a  kind  of 
a  jerk  or  something,  and  just  as  I  went  to  make 
the  first  step,  going  down,  I  had  to  let  go  of  the 
suit  case  and  tried  to  grab  with  tbe  right  hand 
hold  of  the  same  .handlebar  ny  loft  was  on. 
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I  had  the  miit  case  in  my  hand,  took  and  gave 
it  a  sling,  and  reached  aroung  to  grab  the  han- 
dlebar, but  I  missed  it  •  *  •  Q.  Could  yon 
have  gotten  out  any  sooner  than  you  did  got 
out?  (Objection.  Sustained.)  Q.  I  will  ask 
you  if  ,vou  delayed  any  yourself  from  the  time 
the  tram  stopped,  in  getting  out?  A.  No,  sir; 
I    did    not.    *    *    *    y.  After   you   got   to   the 

f>Iatform  und  put  your  foot  on  the  first  step, 
lad  the  train  started  or  not?  A.  No,  sir;  not 
when  I  started  to  make  the  step ;  I  don't  know 
whether  my  foot  got  to  the  step  or  not.  It 
was  in  the  action  of  getting  to  it,  but  I  don't 
know  whether  my  foot  got  to  the  step  or  not. 
I  might  have  touched  it  but  I  don't  remember; 
I  was  under  excitement.  •  *  •  Q.  What 
hapticncd  to  you  as  a  result  of  this  jerk?  A.  I 
was  thrown  off  and  struck  something  ri^ht 
along  on  this  side  of  my  head,  the  left  side, 
right  up  and  down  there.  That  seemed  to 
paralyze  me,  and  ha'd  a  gash  cut  right  down 
over  there  about  that  long,  and,  of  course, 
I  was  dead  to  the  world  and  never  know  any 
more.  I  don't  know  whether  I  hit  the  steps 
of  the  ladies'  coach  or  the  edge  of  the  curb 
or  platform  or  what :  I  was  done  then.  Q. 
Did  you  lose  your  limb  in  the  accident?  A. 
Yes,  sir.  Q.  Your  left  leg?  A.  Yes,  sir.  Q. 
Where  was  it  cut  off?  A.  Between  the  thigh 
and  knee,  just  about  an  eight-inch  stump." 

From  this  evidence  It  la  manifest  there 
was  an  unusual  Jerk,  violent  In  its  nature  and 
apparently  unnecessary,  and  If  the  Jerk 
which  he  and  the  witness  Homer  Wise  tes- 
tify was  made  by  the  train  caused  him  to 
fall,  and  he  was  Injured  under  the  clreura- 
stauces  related  above,  undoubtedly  he  was 
entitled  to  have  his  case  submitted  to  a  jury. 
In  every  case  where  a  passenger  Is  exercis- 
ing ordinary  care  for  his  own  safety  and  Is 
thrown  from  a  train  by"  a  Jerk  or  lurch  in  the 
operation  thereof,  he  Is  entitled  to  go  to  a 
Jury.  Railway  Co.  v.  Osborne,  157  Ky.  341, 
163  S.  W.  180 ;  Southern  Railway  Co.  in  Ken- 


tucky V.  Neal,  164  Ky.  121,  1T5  S.  W.  14.  In 
the  case  of  LonlsviUe  &  Nashville  Oo.  v. 
Kempe's  Adm'r,  149  Ky.  344,  140  S.  W.  835, 
It  is  said: 

"In  an  action  by  a  passenger  to  recover  for 
an  injury  caused  by  a  sudden  jerk  of  the  train, 
a  peremptory  instruction  should  not  be  given 
where  there  was  evidence  that  the  jerk  was 
Holent  and  unusual." 

It  Is  true  that  the  evidence  for  the  defend- 
ant company  shows  that  the  plaintiff  had 
been  drinking  somewhat  on  the  occasion  of 
his  Injury,  but'tbis  is  only  a  circumstance  to 
be  considered  along  with  the  other  facts  of 
the  case.  The  Judgment  on  the  former  ap- 
peal was  reversed,  as  stated  in  the  opinion, 
because  there  was  "absolutely  no  proof  that . 
any  unusual  number  of  passengers  crowded 
onto  the  car,  and  there  was  such  an  utter  fail- 
ure to  produce  evidence  of  any  Jerking  start 
of  the  train  that  the  plaintiff  himself  aban- 
dons this  theory  by  failing  to  offer  any  In- 
struction upon  it"  This  deficiency  has  been 
supplied  by  the  evidence  above  quoted,  and 
while  the  defendant  may  be  able  to  produce 
evidence  largely  preponderating,  still  it  is 
for  the  Jury  to  say  from  all  the  evidence 
whether  the  defendant  shall  respond  in  dam- 
ages. 

Manifestly  there  is  a  snbatantlal  difference 
between  the  evidence  given  ■<»  the  second 
trial  and  that  produced  upon  the  trial  now 
under  review,  and  we  conclude,  therefore, 
that  the  trial  court  erred  in  instructing  the 
Jury  to  find  and  return  a  verdict  for  the  de- 
fendant company.  ' 

Judgment  reversed  for  new  trial  in  con- 
formity to  this  and  the  former  opinion. 
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WIIXIAMS  T.  PRYOB  et  aL    (No.  20077.) 

(Supreme  Court  of  MisBoori.    In  Bajac.    Dec.  1, 

1917.    Rehearing  Denied  Dec.  22,  1917.) 

1.  NeOLIOSRCB  *=»101r-CoMPABATIV»— FBD- 
ERAJ.    IiAW — CONTKIBUTORY    NEOUQENCE. 

Contributory  negligence  is  not  a  bar  to  re- 
covery for  injuries  to  a  servant  under  the  feder- 
al law,  but  only  goes  to  the  amount  of  damages. 

2.  Masteb  and  Sxbtant  «=3203(3)— Assumf- 
TioN  OF  Risk. 

A  servant  assumes  only  the  ordinary  and 
usual  risks  incident  to  Us  employment. 

3.  Mashter  and  Servant  «=»108(1)  —  Save 
Places  of  Work  and  Safe  Tools— Delega- 
tion OF  Duty. 

The  master  owes  the  nondelegable  duty  to 
fumiah  a  reasonably  safe  place  to  work  and 
reasonably  safe  tools,  simple  or  otherwise,  with 
which  to  work. 

4.  Master  and  Servant  «=>278(3)  —  Safe 
Tools— NEoLioENCB—SutnciENCY  of  Evi- 
dence. 

Evidence  held  sufficient  to  support  a 'finding 
that  a  master  was  negligent  in  furnishing  a  de- 
fective claw  bar  to  a  servant 

5.  Master  and  Servant  4=9226(3)— Assuuf- 
TioN   OF  Risk — Neolioence  of  Mastfji. 

A  servant  never  assumes  a  risk  growing  out 
of  the  negligence  of  the  master,  no  matter  how 
glaring  the  danger,  because  assumption  of  risk 
is  based  solely  on  contract  in  Missouri,  and  not 
on  tort. 

6.  Courts  <s=»97(5)  —  Fobmeb  Decisions  — 
Common  Law. 

The  Supreme  Court  will  keep  to  its  present 
construction  of  the  common  law  concerning  as- 
sumption of  risk  in  cases  involving  federal  law 
until  a  higher  court  says  we  cannot  apply  the 
common  law  as  we  have  for  years  imderstood 
it  to  be,  regardless  of  the  construction  else- 
where. 

7.  Master  and  Servant  «=»219(5),  234(4)— 
Duty  to  Furnish  Safe  Tool&— Assump- 
tion OF  Risk. 

A  servant  does  not  assume  the  risk  of  using 
a  defective  tool,  no  matter  how  simple  the  tool, 
such  fact  only  going  to  show  his  negligence. 

8.  Master  and  Servant  «s>213(l)— Assump- 
tion OP  Risk— Method  of  Doing  Work. 

Where  a  servant  chooses  the  more  danger- 
ous of  two  methods  of  doing  work,  he  does  not 
assume  the  risk,  although  he  may  be  negligent. 

Appeal  trom  Circuit  Court,  CJbariton  Coun- 
ty ;  Fred  Lamb,  Judge. 

Action  by  Allega  Williams  against  Edward 
B.  Pryor  and  others,  receivers  of  the  Wa- 
bash Railroad  Company.  Judgment  for 
plaintiff,  and  defendants  appealed  to  the 
Kansas  City  Court  ot  Appeals,  which  certi- 
fied it  to  this  court.    Afflnued. 

J.  L.  Minnis  and  N.  S.  Brown,  both  of  St 
Ix>uto,  and  J.  A.  Collet,  of  Salisbury,  for  ap- 
Iiellants.  H.  J.  West,  of  Brookfleld,  and  Roy 
W.  Rucker,  of  KeytesviUe,  for   respondent. 

GRAVES,  C.  J.  This  case  reaches  this 
court  by  a  proper  certification  of  the  Kansas 
City  Court  of  Appeals,  It  being  recited  in 
the  certificate  of  that  court  that  one  of  the 
judges  of  that  court  deemed  their  opinion  to 
be  in  conflict  with  the  law  as  announced  by 
this  court  In  the  case  ot  Fish  v.  Railwav  Co., 
263  Mo.  106,  172  S.  W.  340,  Ann.  Cas.  1916B, 
147. 


Judge  Johnson  of  the  Court  of  Appealo 
fairly  outlines  the  case  in  this  language: 

"This  is  an  action  for  damages  for  personal 
injuries  plaintiff  alleges  he  sustained  in  conse- 
quence of  negligence  of  defendants,  bis  employ- 
ers, who,  at  the  time,  were  receivers  of  the  Wa- 
bash Railroad  Company.  Plaintiff,  a  laborer, 
was  employed  in  the  work  of  tearing  down  a 
bridge  on  the  road  near  Ottamwa,  Iowa,  and 
was  attempting  to  draw  a  bolt  from  a  bridge 
cap  with  a  claw  bar  when  the  claws  slipped 
from  their  hold  on  the  bolt,  causing  plaintiff, 
who  was  bearing  down  on  the  free  end,  to  lose 
his  balance  and  fall  to  the  ground,  a  distance 
of  12  feet.  The  petition  alleges  'that  said  claw 
bar  was  caused  to  slip  on  said  bolt  and  the 
plaintiff  was  caused  to  be  hurt  and  injured  by 
reason  of  the  claws  on  said  bar  having  become 
battered  and  worn  to  such  an  extent  that  they 
would  not  take  a  firm  hold  on  the  bolt  that 
was  being  drawn,  and  that  because  of  such  bat- 
tered and  worn  condition  of  said  claws  the 
said  claw  bar  was  rendered  dangerous  and  not 
reasonably  safe  for  the  work  in  which  plaintiff 
was  engaged  *  •  •  and  plaintiff,  without 
any  fault  or  negligence  whatever  on  his  part, 
was  unaware  ot  the  battered  and  worn  condi- 
tion of  said  claw  bar,  and  did  not  know  that  the 
same  was  unsafe  for  use  in  drawing  said  bolt,' 
and  the  specific  negligence  averred  is  that  de- 
fendants "negligently  and  carelessly  failed  and 
neglected  to  fumiah  plaintiff  a  reasonably  safe 
claw  bar  with  which  to  work,  and  negligently 
furnished  him  a  claw  bar  with  which  to  draw 
said  bolt  that  was  old  and  battered  and  worn 
as  aforesaid  and  unfit  for  the  purpose  for  which 
it  was  provided  and  not  reasonably  safe  far 
the  work  iu  which  the  plaintiff  was  engaged  at 
the  time  he  was  injured,'  etc.  The  defenses  in- 
terposed by.  the  answer  are  a  general  denial 
and  pleas  of  assumed  risk  and  contributory  neg- 
ligence. The  jury  returned  a  verdict  for  plain- 
tiff for  $5,000.  and  after  their  motions  for  a 
new  trial  and  in  arrest  were  overruled,  defend- 
ants appealed. 

"The  pertinent  facts  disclosed  by  the  evidence 
of  "'aintiff  may  be  stated  as  follows:  Plaintiff, 
who  was  21  years  old  and  had  been  reared  on 
a  farm,  entered  the  service  of  defendants  as  a 
common  laborer  in  August,  1915,  and  worked 
for  them  until  his  injury  in  November  of  that 
year,  bis  work  being  that  of  'helping  build  steel 
bridges  and  taking  down  old  ones.'  Shortly 
before  bis  injury  the  foreman  in  charge  of  the 
work  of  tearing  down  an  old  bridge  ordered 
plaintiff  to  draw  a  certain  drift  bolt  which  was 
about  15  inches  long  and  three-fourths  of  an 
inch  in  diameter  from  the  bridge  cap,  a  timber 
16  feet  long  and  12  by  12  inches  in  its  other  di- 
mensions. £^rst,  plaintiff  cut  out  the  wood 
from  around  the  bolt  with  an  ax,  then  he  struck 
the  bolt  sidewise  with  a  maul  to  loosen  it,  and 
tlien  he  took  up  the  claw  bar  which  was  one  of 
the  tools  provided  by  defendants,  and,  so  far 
as  the  evidence  discloses,  the  only  claw  bar  at 
hand,  and  proceeded  to  draw  the  bolt  out  of 
the  cap.  The  claws  projected  forward  from  the 
heel  of  the  claw  bar  which  rested  on  the  cap 
and  served  as  the  fulcrum.  On  the  first  appli- 
cation of  the  power  exerted  by  plaintiff,  who 
stood  on  the  cap  and  pressed  downward  on.  the 
free  end  of  the  bar,  the  claws  pressed  upward 
on  the  head  of  the  bolt  and  pulled  the  bolt  out 
of  the  wood  to  the  limit  of  the  action  of  the 
clawst  Then  plaintiff  raised  the  free  end  of 
the  lever,  inching  the  claws  down  the  shank  of 
the  bolt  and  then  by  twisting  or  turning  the 
bar  in  bis  bands  endeavored  to  grasp  the  shank 
ti^htl^  between  the  claws  so  that  the  next  ap- 
plication of  power  would  be  exerted  at  the 
place  where  the  bolt  was  being  held  in  that 
grip.  The  men  called  this  inching  process 
'Arkansawing  the  bolt,'  and  the  evidence  of 
plaintiff  tends  to  show  that  such  was  the  cus- 
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tomary,  oa  well  as  the  most  expeditions,  method 
of  palling  bolts,  while  the  evidence  of  defend- 
ants is  to  the  effect  that  the  customary  and 
safer  method  was  to  block  up  under  the  heel 
after  each  pulling  of  the  bolt,  so  that  the  daws 
at  each  appUcahon  of  the  power  would  press 
directly  against  the  bolt  head  and  be  held  there- 
by from  slipping.  Plaintiff  states  that  in 
'Arknnsawing  the  bolt'  he  endeavored  by  turn- 
ing the  bar  to  obtain  a  firm  hold  on  the  shank, 
but  that  the  claws  had  become  so  rounded  and 
dulled  by  long  usage  that  they  could  not  be 
made  to  grip  the  shank  securely  and  slipped 
from  their  hold  when  plaintiff  pressed  down- 
ward on  the  handle,  causing  him  to  lose  his 
balance  and  fall  from  the  cap  to  the  ground. 
Further,  plaintiff  states  that  to  discover  the  de- 
fect required  the  inspection  of.  the  underside  of 
the  tool,  and  that  in  obeying  the  order  of  the 
foreman  to  draw  the  bolt  he  did  not  pause  to 
make  such  inspection  but  proceeded  to  use  the 
tool  without  any  but  a  casual  inspection  of  its 
top  surface,  which  did  not  reveal  the  presence 
of  the  defect.  The  railroad  on  which  plaintiff 
was  working  was  engaged  in  interstate  com- 
merce, and  the  case  was  properly  tried  by  both 
parties  on  the  theory  that  the  cause  of  action, 
if  any  inured  to  plaintiff,  fell  within  the  pur- 
view of  the  federal  Employers'  Liability  Act 
[Act  April  22,  1908,  c.  148,  35  Stat  65  (U.  S. 
Comp.  St  1916,  n  8657-8665)]." 

The  Court  of  Appeals  held  that  the  plain- 
tifT  assumed  the  risk  of  using  a  simple  tool, 
where  the  condition  thereof  was  open  and 
obvious.  If  further  details  of  the  evidence 
become  necessary,  they  can  best  be  given  in 
the  course  of  the  opinion. 

[1]  I.  The  assignment  of  errors  in  this 
court  are:  (1)  Refusal  of  a  demurrer  to  the 
testimony  at  the  close  of  plaintllTs  case; 
(2)  refusal  of  such  demurrer  at  the  close 
of  the  whole  case;  (3)  refusal  to  give  in- 
struction 3  as  asked  by  defendant  and  in 
modifying  same  and  giving  It  as  modified ; 
(4)  refusal  to  give  instruction  No.  7  for  de- 
fendant, and  (5)  refusal  to  give  Instruction 
No.  12  for  defendant 

On  examination  of  these  assignments  of 
error  in  the  light  of  the  pleadings,  proof,  and 
Instructions,  the  real  questions  are:  (1)  Was 
the  negligence  of  defendant  shown  by  the 
proof,  and  (2)  did  the  plaintiff  assume  the 
risk,  when  he  did  the  act  in  the  manner  In 
which  he  did  It,  and  with  the  tool  used?  Un- 
der the  federal  law,  contributory  negligence 
is  not  a  bar  to  recovery,  but  may  be  con- 
sidered by  the  jury  in  determining  the  dam- 
ages. So  that  if  defendants  are  right  In  urg- 
ing their  demurrer  to  the  testimony,  it  must 
be  upon  one  or  the  other  grounds  mentioned 
above,  1.  e.,  no  negligence  on  the  part  of  the 
defendants,  or  plaintiff  assumed  the  risk,  and 
th&t  one  or  the  other  of  these  appear  as  a 
matter  of  law. 

[t,  3]  II.  The  subjects  of  assumption  of 
risk  and  contributory  negligence  are  often 
confusedly  discussed  In  the  cases.  In  Fish  v. 
Railway,  263  Mo.  106,  172  S.  W.  340,  Ann. 
Cas.  1916B,  147,  this  court  clarified  the  at- 
mosphere to  the  extent  of  holding  that  there 
could  be  no  assumption  of  risk,  except  In  cas- 
es where  the  relation  of  master  and  servant 
existed,  which  relation  might  be  by  either  an 
express  or  an  implied  contract    The  instant 


case  Is  one  which  falls  within  the  class  of 
cases  in  which  the  doctrine  of  assumed  risk 
may  be  invoked.  The  real  question  in  the 
case  is  whether  or  not  the  things  charged  to 
the  plaintiff  herein,  by  the  pleadings  and 
proof,  are  things  properly  classed  under  the 
subject  of  assumed  risks,  or  are  they  mere 
matters  of  contributory  negligence. 

We  start  with  the  rule  that  where  one  em- 
ploys another  to  do  a  given  work  (thus  cre- 
ating the  relationship  of  master  and  serv- 
ant), and  latter  (the  servant)  assumes  the  or- 
dinary and  usual  risks  incident  to  such  em- 
ployment. We  then  advance  to  another  simple 
and  well-defined  rule,  that  it  is  the  duty  of 
the  employer  to  furnish  to  the  employ^  a 
reasonably  safe  place  within  which  to  per- 
form the  work,  and  reasonably  safe  tools 
with  which  to  perform  it  These  duties  are 
what  we  denominate  nondelegable  duties. 
They  rest  upon  the  master,  and  if  he  leaves 
those  duties  to  be  performed  by  another  he 
is  responsible  for  the  performance.  In  other 
words  the  master  can  never  shift  liability  by 
saying  that  he  had  a  competent  person  do 
these  things  for  him.  They  are  nondelegable 
duties  In  the  sense  that  the  master  is  always 
responsible  for  the  faithful  performance  of 
them. 

[4]  In  the  instant  case  the  master  furnish- 
ed to  the  plaintiff  a  claw  bar  which,  accord- 
ing to  the  evidence  of  the  plaintiff,  was  not 
reasonably  safe  for  the  performance  of  the 
work  assigned  by  the  master  to  the  aena/it. 
At  least  the  Jury  could  have  found  from  the 
evidence  that  the  tool  as  furnished  was  not 
reasonably  safe  for  the  performance  of  tlie 
work.  The  question  then  of  the  master's 
negligence  was  one  for  the  Jury,  and  the  Jury 
has  found  that  the  master  was  negligent. 
The  simple  tool  doctrine  urged  by  the  de- 
fendant we  discuss  later.  What  we  now 
want  to  make  clear  is  the  fact  that  there 
is  evidence  in  this  record  from  which  a  jury 
might  well  fliid  that  the  master  was  negligent 
in  furnishing  the  claw  bar  used  by  the 
plaintiff,  unless  the  simple  tool  doctrine 
changes  the  situation,  and  this  doctrine  can- 
not change  the  situation,  except  upon  two 
theories,  L  e.:  (1)  That  there  Is  no  negli- 
gence upon  the  master  in  furnishing  to  the 
servant  a  simple  tool  which  is  defective,  and 
(2)  that  by  the  use  of  such  defective  simple 
tool  the  servant  assumed  the  risk.  But,  as 
stated,  we  will  dt.%us8  simple  tools  later. 
What  we  now  desire  to  discuss  is  the  situation 
of  the  law  on  the  theory  that  the  furnlshln;; 
of  the  defective  claw  bar  was  negligence  up- 
on the  part  of  the  defendant,  as  the  Jury  has 
found. 

[6]  It  is  the  unbroken  rule  in  MLssourl  that 
the  servant  never  assumes  the  risk,  where 
such  risk  grows  out  of  the  negligence  of  the 
master.  Fish  v.  Railway,  263  Mo.  loc.  clt  125. 
172  S.  W.  340,  Ann.  Cos.  1916B,  147;  Charl- 
ton V.  Railroad,  200  Mo.  loc  cit  433,  98  S.  W. 
629;    Fatnun  t.  Railroad,  258  Mo.  loc.  cit. 
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124,  168  S.  W.  622;  George  t.  BaUroad,  225 
Mo.  loc.  Olt  407,  125  S.  W.  196.  These  caaes 
and  tlie  causes  cited  therein  thoroughly  state 
the  role  and  reasons  therefor.  Thus  in  the 
Charlton  Case,  it  is  said: 

"(b)  Assumption  of  risks  rests  on  contract; 
iieglirence  rests  in  tort  Dale  v.  HiU-O'Menra 
CoDstruction  Co.,  108  Mo.  App.  loc.  dt  97  [82 
S.  W.  1002].  The  servant,  when  he  enters  his 
master's  employ,  impliedly  agrees  with  him,  for 
the  compensation  named,  to  assume  the  risk  of 
usoal  dangers  incident  to  the  work.  But  the 
servant  does  not  assutee  the  risk  of  the  master's 
negligence,  for  a  very  good  reason,  and  that  Is 
Iterause  it  is  a  fundamental  proposition  that  it 
is  asainat  pnblic  policy  for  a  master  to  contract 
ajcainst  his  own  negligence.  So,  too,  in  the  as- 
xumption  of  risks  by  a  servant  it  is  well  to  con- 
sider a  certain  assumption  by  the  master,  and 
that  is  that  the  master  impliedly  contracts  with 
the  sorant  that  he  will  exercise  ordinary  caie 
to  protect  such  servant  from  injury  by  provid- 
ing a  reasonably  safe  place  for  him  to  work. 
When  these  two  assumptions  are  considered  as 
proceeding^  hand  in  hand,  it '  will  be  perceived 
that  the  risks  assumed  by  the  servant  are  those 
risks  alone  which  remain  after  the  master  has 
exercised  ordinary  care." 

To  like  effect  E^Eirls,  J.,  in  Patmm  t.  Bail- 
road,  sopra,  aaid: 

"The  moment  negligence  comes  in  at  the  door 
it  may  well  he  said  that  the  doctrine  of  assump- 
tion of  risk  goes  out  at  the  window.  Curtis 
V.  McNair,  173  Mo.  270  [73  S.  W.  167]:  Brady 
v.  Railroad,  206  Mo.  509  [102  S.  W.  978,  105 
S.  W.  11051:  Tinkle  v..Bailroad.  212  Mo.  445 
[110  S.  W.  1086] ;  Husfcn  v.  Railroad,  129  Mo. 
App.  576  [107  S.  W.  10451.  Wc  have  here  in 
Missonri,  whether  logically  or  iUogically  we 
need  not  here  pause  to  discuss,  come  to  use  tike 
term  'assumption  of  risk'  to  express  the  mere 
hazards  which  appertain  to  a  dangerous  avoca- 
tion when  unaffected  by  the  negligence  of  the 
master.  Whm,  however,  the  servant  enter*  in- 
to or  remains  in  the  service  of  the  master  with 
actual  or  constructive  knowledge  of  defects  aris- 
ing from  the  master's  negligence  and  without 
a  promise  of  remedy,  we  speak  of  this  in  our 
Missouri  courts  as  contributory  negligence." 

Xow  In  the  Instant  case,  If  the  furntshiug 
of  the  worn  and  battered  claw  bar  was  negll- 
wnce  upon  the  part  of  the  master,  then  un- 
der the  Missouri  rule,  so  long  and  so  firmly 
fixed,  there  Is  no  assumption  of  risk  In  the 
use  of  audi  tooL  If  the  tool  was  so  patently 
defective  that  an  ordinarily  careful  and 
prudent  man  would  not  have  used  it,  then 
we  have  the  plaintiff  doing  what  an  ordi- 
narily careful  and  prudent  man  would  not 
have  done,  having  In  view  his  own  self-pro- 
te<'tion,  and  such  use  would  be  negligence 
upon  bis  part,  which  negligence  contributed 
to  hia  Injury.  In  other  words,  we  would 
Itave  negligence  upon  the  part  of  defendant, 
and  contributory  negligence  upon  the  part  of 
the  plaintiff.  But  under  the  federal  law,  this 
contributory  negligence  does  not  bar  a  re- 
covery, but  may  be  only  shown  to  reduce  the 
damages.  If,  therefore,  the  furnishing  of 
this  daw  bar  in  Its  defective  condition  was 
negligence  upon  the  part  of  the  master,  there 
is  no  as8timi>tion  of  rislc  in  the  case,  and  the 
most  tbere  Is  for  tbe  defendant  is  the  alleged 
contrlbatory  ne^gence,  and  the  demurrers 


to  the  evidence  conid  not  be  sostalned  on 
that  ground,  under  the  federal  law. 

HI.  In  Fish  V.  Railway  Co.,  263  Mo.  106, 
172  S.  W.  340,  Ann.  Caa.  1912B,  we  properly 
held  that  under  the  federal  statutes  there 
were  two  classes  of  coses:  (1)  a  class  of 
cases  wherein  the  assumption  of  risk  could 
not  be  Invoked,  and  (2)  a  class  of  cases 
wherein  the  defendant  could  invoke  tbe 
doctrine  of  assumed  risk.  With  this  ruling 
we  are  fully  satisfied,  and  the  case  now  be- 
fore us  Is  within  the  latter  class,  above 
named.  But  in  the  Fish  Case,  supra,  we 
further  held  that  as  to  the  class  of  cases 
wherein  the  doctrine  of  assumed  risk  could 
be  invoked,  snch  asstuned  risk  must  be  de- 
termined by  the  common-law  rule,  and  to 
this  doctrine  we  now  adhere.  Not  only  so, 
but  we  say  now  In  plain  terms  what  was  In- 
ferentlally  said  in  the  Fish  Case,  and  that 
is,  by  the  common-law  rule  we  mean  tbe  rule 
of  the  common  law,  as  It  had  been  announc- 
ed by  the  Missouri  courts.  That  rule  Is  that 
the  servant  never  assumes  a  risk  where  such 
risk  is  the  outgrowth  of  the  master's  negli- 
gent act  In  Missouri,  the  use  of  a  glaringly 
defective  tool  may  show  negligence  upon 
the  part  of  the  party  so  using  It,  but  such 
party  does  not  assume  the  risk  which  was 
created  by  the  negligent  act  of  the  master  in 
furnishing  such  tool.  In  such  cases  we  hold 
that  the  plaintiff  cannot  recover  on  the 
ground  of  his  own  negligence,  1.  e.,  his  doing 
a  tiling  which  an  ordinarily  careful  and 
prudent  man  would  not  have  done,  having  In 
view  his  own  safety.  In  the  Fish  Case, 
supra,  we  denominated  this  contributory 
negligence,  and  we  still  adhere  to  that  rule. 
The  Fish  Case  Is  not  the  only  Missouri  case 
so  to  announce,  but  on  the  contrary, 
many  cases  so  hold.  If  assumption  of  risk 
grows  out  of  the  ccmtractual  relation  of 
master  and  servant  as  our  cases  hold,  then 
there  Is  no  other  place  to  give  such  acts  of 
the  servant,  than  to  the  field,  of  contributory 
negligence.  The  risks  he  assumes  are  those 
he  contracted  to  assume,  L  e.,  those  neces- 
sarily Incident  to  the  work ;  not  risks  which 
grow  out  of  negligence,  whether  such  negli- 
gence comes  from  the  one  contracting  party 
or  from  the  other.  If  the  neglect  Is  that  of 
the  master,  we  simply  denominate  it  negli- 
gence. If  the  neglect  is  that  of  the  servant, 
and  he  Is  suing  for  the  neglect  of  the  master, 
we  denominate  It  contributory  negligence. 
To  illustrate  by  the  case  at  bar:  It  was  the 
duty  of  the  master  to  furnish  the  servant  a 
reasonably  safe  claw  bar  with  which  to  do 
the  work.  The  failure  to'  furnish  that  char- 
acter of  a  claw  bar  was  negligence  upon  the 
part  of  the  master.  If  the  defects  were  so 
glaring,  and  the  claw  bar  so  patently  defec- 
tive that  an  ordinarily  prudent  servant 
would  not  have  used  It,  then  its  use  under 
such  drcumstances  was  negligence  upon  the 
part  of  the  servant,  wliicb  negUgeDce  luider 


Digitized  by 


Google 


96 


200  SOUTHWESTERN  RBPORTEB 


(Ho. 


the  rule  In  Missouri  would  bar  him  from  a 
recovery.  But  not  so  under  the  federal 
statute. 

IV.  So  that  we  reach  this  point  In  this 
case,  if  we  were  right  In  the  Pish  Case,  the 
Court  of  Appeals  Is  wrong  In  the  opinion 
certified  with  the  case  to  this  court.  We  are 
not  shaken  from  our  views  In  the  Fish  Case. 
Under  the  ruling  of  that  case,  there  Is  no 
assiunptlon  of  risk  In  the  case  at  bar,  If 
there  was  negligence  upon  the  part  of  the 
master  In  furnishing  the  kind  of  claw  bar 
that  was  furnished.  The  evidence  was  such 
as  to  authorize  the  submission  of  the  ques- 
tion of  the  master's  negligence  to  the  jury, 
and  the  jury  has  found  the  master  negligent 
The  matter  of  plaintiff's  contributory  negli- 
gence was  submitted  to  the  Jury  by  prc^r 
Instruction  under  the  federal  act,  which  per- 
mitted the  Jury  to  consider  the  same  In  re- 
ducing damages, 

[I]  Whatever  the  rule  as  to  assumption  of 
risk  may  be  In  other  jurisdictions,  we  are 
^tlsfied  with  the  Missouri  rule.  We  are 
as  yet  not  convinced  that  we  were  wrong  in 
the  Fish  Case  when  we  said  that.  In  the 
class  of  cases  under  the  federal  statute 
wherein  assumption  of  risk  could  be  Invoiced 
as  a  defense,  such  assumption  of  risk  was 
that  of  the  common  law  as  Interpreted  by 
this  court  In  cases  tried  In  our  court  As 
this  court  Interprets  the  common  law,  there 
can  be  no  assumption  of  a  risk  occasioned 
by  the  negligence  of  the  master.  We  find 
no  federal  case  dlscu-sslng  the  right  of  this 
court  to  apply  Its  common-law  rule  In  de- 
termining whether  or  not  the  defense  of  as- 
sumed risk  Is  In  a  case.  Until  the  hlglier 
court  says  we  cannot  apply  the  common-law 
rule  83  we  understand  It  to  be,  and  for  years 
have  understood  It  to  l)e,  we  shall  adhere  to 
the  rule  as  announced  In  the  Fish  and  pre- 
vious cases ;  I.  e.,  that  the  servant  never  as- 
sumes a  risk  which  is  the  outgrowth  of  the 
master's  negligence,  and,  further,  that  If  such 
servant  remain  In  a  glaringly  unsafe  place, 
or  use  a  glaringly  defective  tool,  negligently 
furnished  by  the  master,  such  servant  Is  guil- 
ty of  contributory  negligence,  but  has  not  as- 
sumed the  risk  occasioned  by  the  negligence 
of  the  master. 

[7]  V.  We  now  come  to  the  simple  tool 
doctrine  urged  by  the  defendants.  As  In- 
dicated above  this  so-called  doctrine  cannot 
avail  the  defendants,  except  upon  one  of 
two  theories,  I.  e.:  (1)  That  it  Is  not  negli- 
gence upon  the  part  of  the  master  to  furnish 
a  tool  which  is  not  reasonably  safe  for  the 
performance  of  the  work,  If  such  is  of  simple 
mechanism  and  not  a  complicated  one,  and 
(2>  that  the  servant  assumed  the  risk  of 
using  such  tool. 

What  we  have  previously  said  practically 
disposes  of  this  question.  It  is  negligence 
for  a  master  to  furnish  a  tool  which  is  not 
reasonably  safe  to  be  used  on  the  work,  and 
we  care  not  what  the  character  of  the  tool, 
In  so  far  as  the  negligence  of  the  master  Is 


concerned,  because  the  contract  of  Wring 
called  for  a  reasonably  safe  place  wherein  to 
work,  and  reasonably  safe  tools  with  which 
to  work.  When  we  say  the  contrict  of  hiring, 
we  mean  such  a  contract  of  hiring  as  we  have 
before  us  In  the  present  case.  If  the  niac-er 
says  to  the  servant,  "I  have  a  certain  woia  to 
do,  and  here  are  tjie  tools  you  must  use,"  and 
the  servant  accepts  the  employment,  we  might 
have  a  different  case,  but  that  Is  not  tnis 
case,  nor  do  we  say  we  would  have  a  differ- 
ent case,  because  the  contracting  against  his 
own  negligence  might  be  a  factor.  However, 
we  had  better  adhere  to  the  case  here. 

Going  back  to  the  so-called  simple  tool 
doctrine,  what  Is  there  to  be  found  In  it?  lu 
its  last  analysis  It  Is  nothing  more  than  that 
of  contributory  negligence.  A  servant  picks 
up  a  hoe,  an  ax,  or  a  claw  bar,  and  If  the 
defects  are  open  and  glaring,  and  so  open 
and  glaring  that  a  reasonably  prudent  person 
would  not  undertake  to  use  them  in  the  work 
being  done,  then  the  use  of  the  tool  would 
not  be  the  exercise  of  ordinary  care  upon  his 
part  for  his  own  protection.  This  failure 
to  use  ordinary  care  is  negligence,  and  if  he 
sues  the  master  for  the  master's  neglect  In 
furnishing  an  unsafe  tool,  the  master  may 
respond  and  say  the  tool  was  a  simple  device, 
and  any  ordinary  i)erson  could  have  seen  and 
known  the  defects  thereof,  and  In  using  It  In 
that  condition  you  have  been  guilty  of  negli- 
gence which  contributed  to  your  Injury,  and 
you  cannot  recover.  To  my  mind  that  is  all 
there  Is  in  the  so-called  simple  tool  doctrine 
In  states  like  Missouri,  where  we  have  fixed 
views  upon  assumed  risk.  You  can  show 
the  simple  character  of  the  tool,  and  the 
obviousness  of  the  defects,  to  show  contribu- 
tory negligence. 

[1]  VI.  What  we  have  said  practically  de- 
poses of  another  contention  made,  I.  e.  that 
the  servant  having  chosen  the  more  danger- 
ous of  two  methods  of  doing  work  a.ssume<l 
the  rl.sk  Incident  to  the  method  chosegn. 
Here  again  the  courts  of  this  state  denomi- 
nate this  act  contributory  negligence,  and  not 
assumption  of  risk.  Montgomery  v.  Railroad, 
109  Mo.  App.  loc.  cit.  94,  83  S.  W.  66;  Moore 
v.  Railway  Co.,  146  Mo.  loc.  clt  582,  48  S.  W. 
487. 

In  the  Moore  Case,  supra,  Williams,  J., 
quotes  with  approval  the  following  from 
Bailey  on  Personal  Injuries  Relating  to  Mas- 
ter and  Servant,  vol.  1,  section  1123: 

"Where  a  person  having  a  clioice  of  two  waj-s, 
one  of  which  is  perfectly  safe  and  the  other  of 
which  is  subject  to  risks  and  dangers,  volun- 
tarily chooses  tiie  latter  and  is  injured,  he  is 
guilty  of  contributory  negligence  and  cannot 
recover." 

And  this  Is  sound,  In  my  judgment  If 
a  servant  choose  the  more  dangerous  of  two 
ways  open  to  him,  he  Is  falling  to  do  (for 
his  own  protection)  that  which  an  ordinarily 
careful  and  prudent  person  would  do.  ^uch 
failure  is  negligence  on  his  part;  and  where 
such  negligence  Is  Invoked  aa  a  defense  by  the 
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defendant  in  a  lawsuit,  the  law  denominates 
It  contributory  negligence. 

VII.  As  Indicated,  the  rule  announced  in 
tbe  Court  of  Appeals  contravenes  the  rule 
in  tbe  Fish  and  other  cases  from  this  court. 
It  held  that  tbe  plaintiff  was  barred  because 
he  had  assumed  the  risk.  To  this  we  do  not 
agree.  Whilst  the  defendant  has  made  five 
assignments  of  error,  set  forth  above,  they 
all  raise  the  questions  which  we  have  dis- 
cussed, and  raise  none  other.  In  our  Judg- 
ment this  case  was  well  tried  by  the  court 
nisi,  and  its  Judgment  should  be  affirmed. 
It  is  so  ordered.    All  concur. 


STATE   ex    rel.    ST.    LOTUS    MAIXKABLB 
CASTING  CO.  V.  REYNOLDS  et  al.. 
Judges.    (No.  20377.) 

(Sapreme  Court  of  Missouri.     In  Banc.     Dec. 
22,  1917.) 

1.  Master  and  Sebvant  «=s>288(2)— Injvbibs 
TO  Servant  —  Assumption  of  Risk  —  Evi- 
dence. 

Evidence  held  insufficient  to  show  that  serv- 
ant amumed  risk  in  handling  rough  and  ragged 
poker  in  opening  metal  furnace. 

2.  Masteb  and  Servant  «s=»280(25)  —  iNJtx- 
BiES  TO  Servant  —  Contbibutoby  Negli- 
uesce— Evidence — Questions  fob  Jubt. 

That  poker  used  in  opening  metal  furnace 
was  out  of  shape  and  ragged  at  one  end,  and  the 
servant  in  handling  it  tore  his  finger  on  the 
rough  end,  did  not  show  contributory  negligence 
tm  a  matter  of  law. 

Certiorari  by  the  State,  on  the  relation 
of  the  St  Louis  Malleable  Casting  Company, 
against  George  D.  Reynolds  and  others,  as 
Jadges  of  the  St.  Louis  Court  of  Appeals. 
Writ  quashed. 

For  opinion  of  Court  of  Appeals,  see  196 
S.  W.  52. 

Charles  E.  Morrow  and  Holland,* Rutledge 
&  Lashly,  all  of  St.  IjOqIs,  for  relator.  Earl 
M.  Pirlcey,  of  St.  Louis,  for  respondents. 

GRAVES,  C.  J.  Certiorari  to  the  St.  Louis 
Court  of  Appeals.  By  our  writ  we  have  be- 
fore us  the  record  of  that  court,  which  under 
tbe  Constitution  includes  tbe  c^inlon  in  the 
case  of  Frank  Schultz  v.  St.  Louis  Malleable 
Casting  Company  (App.)  196  S.  W.  52.  But 
two  points  are  made  against  this  record,  and 
they  are  that,  on  the  facts,  Schultz  was  (1) 
guilty  of  contributory  negligence  as  a  matter 
of  law,  and  (2)  that  Schultz  assumed  the 
rixb  of  using  the  tool,  which  he  did  use,  in 
its  then  apparent  condition.  The  case  here 
calls  for  the  facts,  and  they  are  thus  stated 
by  the  St.  Louis  Court  of  Appeals: 

"Tliis  is  an  action  seeking  a  recovery  for  in- 
juriea  sustained  by  plaintiff  while  in  tbe  em- 
ploy of  the  defendant  corporation  as  its  servant. 
The  trial  below  before  the  court  and  a  jury  re- 
fnilterl  in  a  verdict  and  judgment  for  plaintiff  in 
the  anm  of  $1,500,  and  defendant  hag  appealed. 
The  amended  petition  alleges  that  on  or  about 
September  15,  1913,  while  plaintiff  was  in  the 
service  of  defendant  as  a  laborer  at  a  plant  op- 


erated by  defendant  in  tbe  city  «f  St  Louis,  he 
was  directed  by  defendant  'to  make  a  hole  into  a 
furnace  of  melted  material,'  and  that  in  compli- 
ance^ with  such  direction,  and  in  the  discharge 
of  bis  duty  as  defendant's  servant,  he  was  en- 
gaged in  making  an  opening  in  said  furnace,  us- 
ing therefor  a  poker  or  rod  furnished  him  by 
defendant  for  such  purpose ;  that  said  poker 
was  defective  and  dangerous  and  not  reasonably 
safe  for  said  purpose,  by  reason  of  having  'rough 
and  sharp  projections  and  places  on  it  from 
being  battered  at  one  end,  so  that  said  end  was 
spread   into  rough   and  sharp   projections   and 

?iieces  and  slivers.'  And  it  is  alleged  that  de- 
cndant  knew,  or  by  the  exercise  of  ordinary 
care  would  have  known,  of  the  defective,  danger- 
ous, and  unsafe  condition  of  tbe  poker  and  tbe 
danger  to  plaintiff  in  using  the  same  for  the  pur- 
poses mentioned,  but  negligently  maintained  it 
in  said  condition  and  negligently  furnished  it  to 
plaintiff  for  tbe  use  mentioned,  and  thus  negli- 
gently failed  to  furnish  plaintiff  reasonably  safe 
appliances  with  which  to  do  his  work.  And  it 
is  alleged  that,  while  plaintiff  was  using  the 
poker  in  the  manner  mentioned,  tbe  little  finger 
of  bis  right  hand  was  cut  and  torn  by  reason 
of  the  defective,  dangerous,  and  unsafe  condition 
of  tbe  poker,  and  that  tbe  wound  became  infect- 
ed, resulting  in  serious  injury  to  plaintiff's  hand 
and  arm.  Further  allegations  as  to  the  charac- 
ter and  extent  of  plaintiff's  injuries  follow,  but 
they  need  not  be  here  set  out.  Judgment  is 
prayed  for  $15,000.  The  answer  is  a  general 
denial,  followed  by  picas  of  contributory  negli- 
gence and  assumption  of  risk.  The  replj'  is  con- 
ventional. 

"Tlie  evidence  adduced  by  plaintiff — Who  testi- 
fied through  an  interpreter — went  to  sustain  the 
allegations  of  his  petition.  It  appears  that  the 
furnace  at  which  he  was  working  when  injured 
was  one  containing  molten  metal,  and  was  sealed 
up  with  clay,  which  became  more  or  less  baked 
and  hard  from  the  beat  within  the  furnace; 
that,  in  order  to  open  the  furnace,  it  was  neces- 
sary to  make  a  hole  through  this  day,  an^  that 
this  was  customarily  done  by  the  use  of  a  poker 
such  as  plaintiff  was  using  when  injured.  It 
appears  that  pokers  of  two  kinds  were  furnished 
by  defendant  and  kept  within  a  few  feet  of  the 
furnace,  some  of  them  being  short  pokers,  such 
as  plaintiff  was  using  when  injured,  and  others 
being  much  longer  and  fitted  at  one  end  with  a 
'handhold.'  Plaintiff's  evidence  goes  to  show 
that  the  short  pokers  were  for  use  in  opening 
tbe  furnace  when  the  clay  was  baked  hard,  as  it 
is  said  to  have  been  on  the  occasion  in  question, 
and  that  the  long  pokers  were  ordinarily  used 
after  the  hole  had  been  made  through  the  clay; 
that  to  open  a  furnace  it  was  customary  for 
a  laborer  to  take  one  of  tbe  short  pokers  in 
bis  hands  and  undertake  to  make  a  bole  in  the 
clay  by  jabbing  the  poker  into  it,  and  if  this 
method  was  not  effective  then  the  poker  would 
be  driven  into  the  clay  with  a  sledge  hammer. 
Plaintiff,  an  'extra  man,'  had  previously  opened 
furnaces  in  defendant's  plant,  be  says,  but  five 
or  six  times,  and  be  testified  that  be  proceeded 
in  the  manner  in  which  he  had  seen  defendant's 
foreman  and  others  perform  the  task.  It  ap- 
pears that  several  of  these  short  pokers  were 
provided  by  defendant  for  use  at  this  furnace, 
but  it  is  said  that  the  ends  of  all  of  them  were 
battered  and  shivered  from  being  struck  with  a 
sledge  hammer,  and  plaintiff  says  that  he  se- 
lected the  best  of  the  lot  and  undertook  to  make 
an  opening  in  the  furnace  by  jabbing  tbe  instru- 
ment into  the  clay.  It  appears  that  be  thus  suc- 
ceeded in  piercing  the  clay  without  mishap,  but 
was  injured  in  attempting  to  withdraw  the  pok- 
er, which  stuck  in  the  clay.  Blood  poisoning 
followed  with  serious  consequences,  and,  as  a 
resnit  of  the  injury,  plaintiff's  right  hand  was 
so  affected  as  to  become  what  is  termed  a  'claw 
band.' 


4=9Far  otber  cases  see  same  topio  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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"AppeUant  inaiats  that  the  demurrer  to  the 
evidence  should  have  been  sustained,  but  we 
think  that  there  is  clearly  no  merit  in  this 
insistence.  The  argument  advanced  that  there 
were  other  good  and  sufficient  pokers  at  hand 
which  plaintiff  could  have  used,  and  that  he 
was  Bufity  of  contributory  negligence  in  select- 
ing the  poker  with  which  he  was  injured,  is 
without  force  in  view  of  the  evidence  as  we  have 
stated  it  above,  which  for  the  purposes  of  the 
demurrer  must,  of  course,  be  taken  in  the  light 
most  favorable  to  plaintiff.  PlaintitTs  evidence 
goes  to  show  that  he  was  guilty  of  no  negligence 
in  using  a  short  poker  with  his  hands  for  the 
purpose  mentioned.  And,  if  all  of  the  short  pok- 
ers furnished  plaintiff  were  battered,  and  plain- 
tiff, as  be  says,  selected  the  best  of  the  lot,  there 
is  nothing  upon  which  to  predicate  negligence  on 
his  part  with  respect  to  the  selection  of  the  pok- 
er which  he  used.  Nor  can  plaintiff  be  charged 
with  contributory  negligence,  as  a  matter  of  law, 
under  the  evidence  adduced,  in  proceeding  to  use 
the  poker  though  he  knew  of  its  defective  condi- 
tion. 'If  the  servant  incurs  the  risk  of  place  or 
machinery,  which,  though  dangerous,  are  not  so 
much  so  as  to  threaten  immediate  injury,  or 
where  it  is  reasonable  to  suppose  that  they  may 
be  safely  used  or  occupied  with  great  skill  and 
care,  the  mere  knowledge  of  the  defects  on  the 
servant's  part  will  not  defeat  a  recovery.  Negli- 
gence on  the  part  of  the  servant  in  such  cases 
does  not  necessarily  arise  from  his  knowledge  of 
the  defect,  but  is  a  question  of  fact  to  be  de- 
termined by  the  jury  from  such  knowledge  and 
all  other  facts  and  circumstances  shown  by  the 
evidence.'  George  v.  Railroad,  225  Mo.  364, 
125  S.  W.  196;  Jewell  v.  Bolt  &  Nut  Co.,  231 
Mb.  loc.  cit.  200,  201,  132  8.  W.  703,  140  Am. 
St.  Rep.  515. 

"It  is  argued  that  the  poker  was  a  simple  tool, 
and  that  any  danger  to  which  plaintiff  was  ex- 
posed arose  not  from  the  nature  or  condition  of 
the  appliance,  but  from  the  manner  in  which 
plaiDtis  used  it.  This  argument  is  without  mer- 
it; for  there  is  abundant  evidence  that  plain- 
tiff was  using  the  poker  in  the  customary  man- 
ner, and  tliat  his  injury  proximately  resulted 
from  the  fact  that  the  defendant  had  negligent- 
ly allowed  the  end  of  the  poker  to  be  and  re- 
main battered  so  that  it  had  sharp  slivers  oi 
projections,  making  it  not  reasonably  safe  for 
the  purpose  for  which  it  was  intended,  though 
defendant  maintained  a  shop  where  the  battered 
ends  of  these  pokers  could  readily  have  been 
made  smooth  had  defendant  seen  fit  to  do  so. 
The  case  of  Harris  v.  Railroad,  146  Mo.  App. 
542,  124  S.  W.  576,  on  which  appellant  places 
reliance,  has  here  no  application,  nor  are  the 
other  cases  cited  by  appellant  in  this  connection 
either  controlling  or  persuasive.  In  short,  the 
evidence  is  plamly  suiHcient  to  make  out  a 
prima  facie  case  of  negligence  on  the  part  of 
the  defendant.  There  is  no  assumption  of  risk 
in  the  case,  for  under  our  law  plaintiff  cannot 
be  denied  a  recovery  upon  the  ground  that  he  as- 
sumed a  risk  arising  from  the  negligence  of 
the  master.  And  we  regard  it  as  quite  clear 
that  under  the  evidence  adduced  no  court  coulcV 
with  any  degree  of  propriety,  declare  that  plain- 
tiff was  guilty  of  contributory  negllKence  as  a 
matter  of  law.  We  consequently  bold  that  the 
demurrer  was  well  ruled." 

The  foregoing,  which  is  practically  all  of 
the  opinion  of  the  Court  of  Appeals,  not  only 
states  the  facts,  but  gives  the  mling  of  that 
court  upon  each  of  the  two  questions  pre- 
sented In  the  instant  case.  That  court  held 
that  the  facts  did  not  disclose  the  plaintiff's 
negligence  as  a  matter  of  law,  and  that  sudi 
facts  did  not  make  out  a  case  of  assumption 
of  risk.  Do  these  rulings  contrayene  our 
rulinggt 


[1]  I.  We  take  the  ruling  on  the  assuni])- 
tion  of  risks  first,  because  that  may  tend  to 
simplify  the  case.  From  the  recited  fiicts  it 
appears  that  the  short  pokers  at  hand  for 
use  by  the  plaintiff  bad  become  battered  and 
ragged  at  one  end,  by  having  been  hammered 
in  the  course  of  their  use.  Plaintiff  selected 
what  he  thought  the  best  of  the  lot,  and 
used  it  He  succeeded  in  penetrating  the 
clay  with  the  poker,  but  in  undertaking  to 
withdraw  It  his  finger  was  cut  and  lacerat- 
ed by  the  battered  and  ragged  end,  and  blood 
poison  having  set  In  from  such  wound,  the 
Injury  became  serious.  Was  there  assump- 
tion of  risk  in  the  case  at  all?  We  think  not. 
and  conclude  that  the  Court  of  Appeals  was 
right  in  ao  holding.  It  is  urged  that  the 
poker  was  a  simple  tool,  and  that  the  plain- 
tiff was  as  fully  cognizant  of  its  condition 
as  was  the  defendant.  We  have  very  re- 
cently had  occasion  to  fully  discuss  the  ques- 
tion of  assumption  of  risk.  Including  the 
matter  of  simple  tools,  as  such  question  has 
been  heretofore  ruled  by  this  court.  AUega 
Williams  V.  Edw.  B.  Pryor,  200  S.  W.  S-'l. 
(decided  Dec.  1,  1917,  and  not  yet  officially 
reported). 

In  this  Williams  Case  we  concluded,  as  did 
the  Court  of  Appeals  in  the  Instant  case,  that 
there  was  no  assumption  of  risk,  where  the 
master  had  been  negligent;  that  In  such 
cases  there  might  be  contributory  negligence, 
but  not  assumption  of  risk.  We  also  ruled 
that  the  simplicity  of  the  tool  could  only 
be  considered  in  connection  with  the  ques- 
tion of  contributory  negligence.  The  tool 
we  then  had  under  consideration  was  a  sim- 
ple tool,  1.  c.,  a  claw  bar.  We  ruled  that 
furnishing  a  worn  and  battered  claw  bar 
might  be  found  by  the  Jury  to  be  negligence 
upon  the  part  of  the  master,  and  that  there 
was  no  assumption  of  risk  in  the  case.  With 
that  ruling,  and  that  review  of  our  case  law 
upon  the  subject,  we  are  as  yet  satisfied. 
Under  this  ruling  there  was  no  error  in  the 
ruling  of  the  Court  of  Appeals  In  the  instant 
case,  so  far  as  the  doctrine  of  assumption 
of  risk  is  concerned. 

[2]  II.  Nor  was  Schultz  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  In  so 
stating  we  are  considering  the  simple  char- 
acter of  the  tool,  as  well  as  the  fact  that 
plaintiff  must  have  known  Its  defective  con- 
dition. In  other  words,  we  start  wit(  the 
concession  (1)  that  defendant  (relator  In  this 
action)  negligently  furnished  Schultz  with 
a  poker  which  was  defective,  by  having  been 
battered  at  the  end,  and  (2)  that  by  reason  of 
the  simple  character  of  the  tool  the  said 
Schultz  must  have  known  and  did  know  the 
condition  of  the  tool.  But  conceding  that 
Schultz  did  know  the  exact  condition  of  this 
battered  poker  furnlAihed  him  by  the  master, 
yet  It  does  not  make  out  contributoiy  negli- 
gence as  a  matter  of  law.  It  was  a  question 
for  the  Jury.  We  cannot  say  that  the  de- 
fects in  this  simple  tool  made  its  use  so 
obviously  dangerous  that  a  careful  and  pru- 
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dent  person  sltiuited  as  Schaltc  was  sitaated 
woald  not  lutve  used  it  ar  he  bad  been  di- 
rected to  do.  The  Williams  Case,  supra, 
likewise  covers  this  point.  Whether  the  use 
of  this  battered  poker  under  all  the  circum- 
stances was  negligence  upon  tbe  part  of  the 
plaintiff  was  a  questioD  for  tbe  jury.  The 
ciial  court  should  not  have  declared  sucb 
use  negUgence  as  a  matter  of  law.  In  view 
of  oar  very  recent  review  of  tbe  Missouri 
case  law  upon  tbe  question  here  involved,  in 
the  WUliams  Case,  supra,  elaborate  argu- 
ments bere  are  not  necessary. 

It  follows  that  our  writ  was  improvident- 
ly  issued,  and  it  will  be  quashed,  which  re- 
smlts  in  sustaining  the  record  made  by  tbe 
St  Louis  Court  of  Appeals.  It  Is  so  order- 
ed.    All  concur;    BOND,  J.,  in  result 


CHICAGO,  B.  ft  Q.  R.  CO.  v.  McCOOEY 
et  al.    (No.  18207.) 

(Supreme  Court  of  Missouri.     Divisioii  Na  1. 

Dec  3,  1917.    Rehearing  Denied 

Dec.  22,  1017.) 

1.  Rahaoadb  fe=»ll    Chabteb— ROPTK. 

A  railroad  chartered  to  construct  a  road 
from  Keokuk,  Iowa,  to  the  Mississippi  river  and 
to  tbe  Missonri  Pacific  Railroad  Depot  in  St. 
lionis,  and  to  other  points  in  the  city  of  St.  Lou- 
is, and  to  purchase  an  existing  railroad  between 
Keokuk,  Iowa,  and  Dardenne,  Mo.,  in  view  of 
the  existing  conditions,  was  not  limited  to  the 
construction  of  a  road  over  the  short  distance 
from  Dardenne  to  St.  Louis,  but,  though  its  pred- 
ecessor had  no  railroad  of  its  own  through  a  part 
of  Hannibal,  Mo.,  its  completion  involved  the 
conatmction  of  a  line  to  St  Louis  from  a  con- 
nection with  the  purchased  line  at  Hannibal,  ac- 
furatelv  described  as  "between  Keokuk  and  St 
Lonis.' 

2.  EifiNEiTT  Domain  «=>1— Inherent  Poweb. 

Hie  power  to  take  property  of  an  individual 
for  pablK  purposes  is  inherent  in  the  govern- 
ment which  creates  and  protects  by  law  Uie  pri- 
vate right 

3.  Ekinbnt  Doicain  (S=1— Legislative  Pow- 
B»— Agencies. 

The  power  of  eminent  domain  resides  in  the 
Legislature,  and  may  be  exercised  through  such 
agencies  as  it  may  create,  subject  only  to  Const, 
art  2,  f  20,  making  the  question  of  pnblic  use 
a  Judicial  question ;  such  power  being  an  at- 
tribnte  of  political  sovereignty  for  tbe  exercise 
of  which  the  Legislature  is  under  no  necessity 
to  address  itself  to  the  courts. 

4.  Raiuwadb  ®=»44— Location— Chabteb. 

Tbe  power  invoked  by  a  chartered  railroad 
to  locate  its  route  mnst  be  clear  and  explicit 

5.  RAIUiOADS    «s>53— CONSTBtTCnON— B^ING 

Maps— STATTmis. 
Gen.  St  1865,  a  63,  S  2,  par.  3,  re<)aires  a 
railroad  to  lay  out  its  road  not  exceeding  100 
feet  in  width,  and  to  take  no  more  land  than 
may  be  necessary  for  the  proper  construction 
and  security  of  the  road,  and  section  12  re- 
quires that  before  beginning  construction  throueh 
any  county  it  shall  make  n  map  or  profile  of  the 
route  intended  to  be  followed,  tile  it  in  the  office 
of  tbe  county  derk,  and  give  notice  to  the  own- 
ers of  the  land  on  such  designated  route,  and 
Kev.  St  1909,  §  3074,  enacted  in  1877,  requires 
the  map  to  show  the  actual  survey  and  location 
of  the  roadbed.  Held,  that  the  use  of  the  word 
"roadbed"  in  the  later  act  excluded  the  idea 
that  it  was  intended  to  include  a  map  of  the 


right  of  way  and  left  the  power  of  the  corpora- 
tion as  to  tne  width  of  its  road  as  expressed  in 
tbe  general  statutes,  and  that  a  profile  map  filed 
in  a  county  in  1877  was  sufficient  as  an  exhibit 
of  the  conditions  then  existing,  and  that  the 
fact  that  it  was  not  filed  un^  after  the  be- 
ginning of  the  work  in  the  county  did  not  af- 
fect tbe  road's  power  of  eminent  domain. 

6.  Railboads  ^=117— Statute — "Finish  its 
Road  and  Put  it  in  Operation." 

Rev.  St  1909,  f  3212,  provides  that  if  a 
railroad  shall  not  finish  its  road  and  put  it  in 
operation  in  ten  years  from  the  time  of  filing  of 
its  articles  of  association,  its  corporate  powers 
shall  cease,  and  that  if  a  part  of  its  road  is 
finished  and  in  operation  it  shall  continue  its 
corporate  existence  with  power  to  hold  and 
manage  that  part,  and  section  3106  provides 
that  all  railroads  may  contract  with  each  other 
or  other  corporations  in  any  manner  not  incon- 
sistent with  the  object  of  their  creation.  Plain- 
tiff's predecessor,  instead  of  building  its  own 
track  through  a  city,  obtained  a  contract  right 
to  use  the  track  of  a  bridge  company  for  a  dis- 
tance of  about  three-fourths  of  a  mUe  giving 
the  bridge  company  the  right  to  terminate  it 
and  on  termination  giving  the  railroad  right  to 
condemn  land  for  a  track  on  the  west  side  of  the 
bridge  company's  30-foot  strip.  Held,  that  it 
did  'finish  its  road  and  put  it  in  operation," 
so  that  its  corporate  powers,  including  the  right 
of  condemnation  to  provide  additional  trackage, ' 
did  not  cease. 

7.  Bminent  Domain   «=320(1)  —  Railboad — 
Abandonment— Statute. 

An  arrangement  whereby  a  railroad  con- 
tracted with  a  bridge  companv  for  the  use  of 
certain  trackage  and  right  of  way  throngh  a 
part  of  a  city  did  not  constitute  an  abandon- 
ment of  its  right  to  condemn  property  adjoining 
the  track  to  afford  further  necessary  trackage  fa- 
cilities under  Rev.  St.  1909,  {  3019,  giving  the 
railroad  the  right  to  lay  out  its  road,  not  exceed- 
ing 100  feet  in  width,  making  no  distinction  be- 
tween lands  held  by  grant  or  condemnation,  and 
imposing  no  limitation  of  time  within  which  to 
condemn  land  adjoining  its  trackage. 

Appeal  from  Hannibal  Court  of  Common 
Pleas ;   William  T.  Ragland,  Judge. 

Condemnation  proceedings  by  the  Cbicago, 
Burlington  ft  Quincy  Railroad  Company 
against  James  H.  McCooey  and  others.  Mo- 
tion to  dismiss  proceedings  denied,  and  Judg- 
ment for  plaintiff  awarding  damages  to  de- 
fendants, and  defendants  appeal.    AfiSrmed. 

This  proceeding  was  instituted  tn  the  cir- 
cuit court  for  Marion  county  on  February 
15,  1908,  by  petition  under  what  is  now  sec- 
tion 2360  of  the  Revised  Statutes  of  Missouri 
of  1909,  to  appropriate  by  condemnation  a 
strip  of  land  in  blocks  33  and  50  of  the  city 
of  Hannibal,  belonging  to  defendant,  for  tbe 
purpose  of  constructing  and  operating  there- 
on a  double-track  railway.  The  strip  lies 
east  of  and  adjoining  th^  right  of  way  of  tbe 
Hannibal  Bridge  Company  30  feet  wide,  upon 
which  it  operates  its  tracks,  and,  in  connec- 
tion with  that  right  of  way,  does  not  exceed 
the  width  of  100  feet  at  its  widest  part  The 
petition  stated,  in  substance,  that  the  plain- 
tiff was  a  corporation  of  the  state  of  Illinois, 
doing  business  in  Missouri,  and  owning  a  rail- 
road in  this  state,  of  whidi  the  contemplated 
tracks  across  defendants'  land  would  const!* 
tute  a  part,  and  that  said  tracks  were  neces- 
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sary  to  fiidlltate  the  performance  of  Its  pub- 
lic duties.  Upon  the  flUng  of  the  petition  in 
vacation  commissioners  were  appointed  to  as- 
sess the  damages,  and  upon  the  coming  In  of 
their  report  plaintiff  paid  to  the  clerit  the 
amount  of  their  award,  and  proceeded  with 
the  construction  of  its  road,  wlilcb  had  been 
completed  and  was  in  operation  at  the  time 
of  the  trial. 

At  the  September  term,  1908,  and  on  the 
29th  day  of  tliat  month  the  plaintiff  filed  a 
second  amended  petition  of  which  the  object 
was  the  condemnation  of  the  same  land  for 
the  same  purpose  as  in  the  orl);iuaI  petition. 
The  defendants  answered,  admitting  the  own- 
ership of  the  land  as  charged  and  denying 
every  other  allegation.  On  the  same  day  the 
cause  was  tried  to  a  Jury  on  this  petition  and 
answer,  and  a  verdict  was  returned,  assessing 
the  damages  of  the  several  defendants  on  ac- 
count of  their  respective  interests  in  amounts 
aggregating  $7,500.  As  to  this  amount  no 
question  Is  made  by  defendants  in  their 
briefs.  On  the  contrary,  they  say  that  the 
'  very  basis  of  their  contention  is  that  "neither 
the  plaintiff  nor  any  of  its  antecedent  cor- 
porations ever  had  any  located  right  of  way" 
whatever  over  these  dty  blocks.  Pui-suant 
to  this  theory  they  filed  at  the  close  of  all  the 
evidence  a  motion  which,  omitting  its  title 
and  signature,  is  as  follows: 

"The  defendants  move  the  court  to  dismiss  the 
proceedings  for  the  reason  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  and  because  the  evidenre  in  the  cause 
fails  to  show  any  right  on  the  part  of  the  plain- 
tiff to  condemn  the  property  as  prayed  in  the 
petition." 

The  facts  pertinent  to  the  Issues  so  present- 
ed are  thi^t  in  June,  1875,  the  Mississippi  Val- 
ley &  Western  Railway  Company,  a  corpora- 
tion formed  by  consolidation,  under  the  laws 
of  Missouri  and  Iowa,  of  an  Iowa  corpora- 
tion of  the  same  name  and  a  Missouri  cor- 
poration named  the  MissLssippi  &  .Missouri 
River  Air  I/lne  Railroad  Company,  owned  a 
railroad  extending  from  the  west  end  of  the 
railroad  bridge  at  Keokuk,  Iowa,  to  Hanni- 
bal, Mo.,  where  it  connected,  at  a  point  about 
1,800  feet  south  of  the  west  end  of  the  rail- 
road bridge  over  the  Mississippi  river  at  that 
|)olnt  with  a  track  belonging  to  the  bridge 
company,  and  called  in  the  record  the  "Wa- 
bash track."  This  track  extended  southerly 
from  the  point  of  connection  47/100  of  a  mile, 
passing  into  the  city,  past  the  land  In  contro- 
versy, and  at  the  end  of  that  distance  disap- 
peared in  a  connection  with  a  track  belong- 
ing to  the  Missouri,  Kansas  &  Texas  Railway 
Company.  Whatever  business  the  Mississippi 
Valley  &  Western  Railway  Company  may 
have  had  In  Hannibal,  including  access  to  the 
i)rldi;e  and  transfer  to  other  railways,  was 
done  by  passing  over  this  track.  If  it  ever 
had  any  authority  to  con.«truct  or  operate 
any  railroad  south  of  West  Quincy,  where 
the  line  authorized  by  its  charter  terminates, 
It  doe»  not  appear  iu  this  record;   nor  does 


It  appear  that  It  ever  located  any  railroad 
south  of  Its  connectlMi  with  the  Wabash 
track  already  mentioned. 

On  May  17,  1875,  the  St.  Louis,  Keokuk  & 
Northwestern  Railway  Company  was  incor- 
porated in  Iowa  "for  the  puriwse  of  purchas- 
ing, constructing,  maintaining  and  operating 
a  railroad  for  public  use  in  the  conveyance 
of  persons  and  property"  from  Keokuk  to  St 
Louis,  a  distance  of  165  miles.  Section  3  of 
its  ai-tides  of  assodation  is  as  follows: 

"Said  road  is  to  extend  from  the  Keokuk  and 
Hamilton  Bridge  Company's  bridge  at  Keokuk. 
Lee  county,  Iowa,  to  the  MiBHissippi  river  antl 
also  the  Missouri  Pacific  Ruilroud  Depot  at  St. 
I>ouis,  Missouri,  and  such  other  point  in  the 
city  of  St  Louis  as  the  board  of  directors  shall 
determine.  It  being  intended  to  purchase  the 
railway  of  the  Mississippi  Valley  &  Western 
Railway  Company,  between  Keokuk,  Iowa,  and 
Dardenne,  Missouri,  and  construct  and  complete 
the  same  to  St.  Louis,  Missouri." 

At  some  time  during  the  year  1876  It  be- 
gan the  construction  of  its  railroad  from 
Hannibal  south,  beginning  at  a  point  of  con- 
nection with  the  Missouri,  Kansas  &  Texas 
track  27/100  of  a  mile  south  of  the  south 
eud  of  the  Wabash  track  we  have  descrll)e(l. 
It  completed  the  line  to  Louisiana  during  the 
first  year,  and  to  a  connection  with  the  St. 
Louis,  Kansas  City  &  Northern  at  St.  Peters 
(Dardenne)  in  1879.  Ever  since  its  extension 
south  from  Hannllml  and  up  to  the  institu- 
tion of  this  proceeding,  the  road  has  been 
operated  74/100  of  a  mile  over  the  Wobnsh 
and  Missouri,  Kansas  &  Texas  tracks  de- 
scribed, there  Iteing  no  other  tracks  or  right 
of  way  covering  that  distance. 

In  August,  1877,  it  filed  hi  the  ofBce  of  the 
county  clerk  a  profile  map  of  its  line  iu 
Marion  county.  The  part  pertinent  to  this 
case  is  in  evidence,  and  consists  of  a  solid 
black  line  drawn  from  the  north,  showing 
the  position  •  of  the  Missbssippi  Valley  & 
Western  track  to  Its  point  of  connection  with 
the  "AVabash"  track,  from  which  it  is  con- 
tinued with  a  dotted  or  broken  line  along 
the  Wabash  and  Missouri,  Kansas  &  Texas 
tracks,  marked,  resijectively,  with  the  names 
of  those  companies,  to  the  point  of  connec- 
tion of  the  latter  with  the  new  Keokuk  & 
Northwestern  track. 

In  1878  (December  4th)  it  made  a  contract 
with  the  Hannibal  Bridge  Company,  by  which 
the  latter  agreed  to  permit  it  to  contlnae 
to  operate  Its  trains  over  the  tracks  of  the 
bridge  company  formerly  used  by  the  Mis- 
sissippi Valley  &  Western,  in  consideration  of 
a  rental  of  $125  per  month,  under  reasonable 
rules  to  be  prescribed  by  the  bridge  com- 
pany, and  certain  privileges  upon  tlie  tracks 
of  the  St.  Louis,  Keokuk  &  Northwestern. 
This  Instrument  provided  that  the  privilege 
granted  might  be  revoked  by  the  bridge  com- 
pany upon  six  months'  notice,  and  that  uimn 
such  revocation  the  railway  company  might 
proceed  to  condemn  a  right  of  way  20  feet 
wide  off  the  west  side  of  the  bridge  com- 
pany's track  to  cover  tlie  gap  left  in  Its  line 
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by  such  revocation.  It  does  not  clearly  ap- 
pear in  the  record  that  the  bridge  approach 
Included  in  the  contract  covered  the  Mis- 
souri, Kansas  &  Texas  track,  and  it  is  not 
important. 

Tlie  plaintiff  company  acquired  the  prop- 
erty of  the  St.  Lonls,  Keokuk  &  Northwestern 
Railway  Company,  by  mesne  conveyances  not 
necessary  to  mention.  In  1901,  and  on  Febru- 
ary 9,  1906,  filed  a  profile  map  or  plat  for 
Marion  county,  showing  the  actual  survey, 
location,  and  distance  of  its  road  throng 
Marlon  county,  and  Its  contemplated  tracks 
over  the  land  sought  to  be  condemned  in 
this  suit,  and  gave  notice  to  the  owners  of 
the  variom  tracts  upon  which  its  said  tracks 
were  located,  including  the  defendants. 

This  plat  was  practically  the  same  la  other 
respects  as  the  plat  of  the  St  Louis,  Keokuk 
ft  Northwestern  plat  filed  in  August,  1877, 
with  the  exception  that  each  of  the  old  con- 
nections with  the  bridge  track  was  marked 
with  the  words  and  letters  "end  of  St.  Lt  K. 
ft  N.  W.  R." 

Nelson  &  Bigger,  of  Hannibal  (F.  L.  Scho- 
field,  of  Hannibal,  of  coimsel),  for  appellants. 
Chester  M.  DaxTjes  and  O.  M.  Spencer,  both 
of  Chicago,  III.,  and  Slaban,  Smith  &  Mahan, 
of  Hannibal,  for  respondent. 

BROWN,  0.  (after  stating  the  facts  as 
above).  [1]  I.  It  Is  suggested  by  the  appel- 
lant that  the  St  Louis,  Keokuk  ft  Northwest- 
ern Railway  Company  had  no  iwwer,  under 
Its  charter,  to  construct  any  railroad  other 
than  that  over  the  short  distance  intervening 
bi'tween  Dardenne,  in  St.  Charles  county,  to 
St  Louis.  They  say  that  although  the  pur- 
pose expressed  in  its  charter  was  to  pur- 
chase, construct,  maintain,  and  operate  a 
railroad  from  Keokuk  to  St  Louis,  the  ex- 
pression of  its  intention  "to  purchase  the 
railway  of  the  Mississippi  Valley  &  Western 
Itailway  Company,  between  Keokuk,  Iowa, 
and  Dardenne,  Mo.,  and  construct  and  com- 
plete the  same  to  St.  Louis,  Mo.,"  was  such 
an  assertion  that  its  predecessor  owned  a 
completed  railroad  all  the  way  from  Keokuk 
to  Dardenne  that  It  cannot  be  disputed  by 
the  fact  that  it  had  no  road  between  Hanni- 
bal and  Dardenne,  nor  any  authority  to  build 
one.  This  is  a  misconstruction  of  the  words 
of  the  charter,  which  must,  of  course,  be 
construed  with  reference  to  the  existing  con- 
dition to  which  it  referred.  The  railroad 
from  Keokuk  to  Hannibal  was  necessarily 
the  railroad  described  in  the  charter  as  the 
line  Intended  to  be  pnrtiiased,  and  its  com* 
pletioa  to  St.  Louis  necessarily  involved  the 
constructl«»i  of  a  line  to  the  latter  city  from 
a  connection  with  the  purchased  line  at  Han- 
nibal, which  was  accurately  described  as  be- 
ing "between  Keokuk  and  St  I.«uls."  The 
evidence  Is  conclusive  that  whatever  was 
done  toward  the  completion  of  that  line  was 
done  by  authority  conferred  in  the  charter 
of  tlie  Keokuk  &  Northwestern  Itailway  Com- 


pany, and  in  compliance  with  tJie  laws  of 
this  state.  The  interpretation  of  the  lan- 
guage of  the  charter  suggested  by  defendants 
would  be  straining  the  words  to  fit  an  ab- 
surdity. This  charter,  and  the  laws  of  this 
state  giving  it  life  to  the  eame  extent  as  if 
it  were  a  domestic  corporation,  afford  the 
rule  which  must  govern  us  in  this  case.  It 
is  not  denied  that  all  their  faculties  have  be- 
come vested  in  the  plaintiff  corporation, 
which  occupies  the  same  position  with  ref- 
erence to  this  proceeding  as  would  the  Keo- 
kuk Cwnpany  had  its  ownership  continued. 

[2,  3]  II.  Although  it  may  savor  of  peda- 
gogisra,  we  must  nevertheless  approach  every 
condemnation  case  from  the  time-woru  and 
self-evident  proposition  that  the  power  to 
take  the  property  of  the  individual  for  pub- 
lic purposes  is  inherent  In  the  governmeut 
which  creates  and  protects  by  law  the  pri\  ute 
right  That  in  governments  like  ours  this 
power  of  eminent  domain  resides  in  the  Leg- 
islature, aud  may  be  exercised  through  such 
agencies  as  It  may  create,  subject  only  to  the 
restrictions  of  the  organic  law,  is  equally 
axiomatic.  Telephone  &  Telegraph  Co.  v. 
lUilroad  Co.,  202  Mo.  C56,  101  S,  W.  570; 
Railroad  Co.  v.  Union  Depot  Co.,  125  Mo. 
82,  28  S.  W.  483;  Bridge  Co.  v.  Stone,  174 
Mo.  1,  73  S.  W.  15.3,  63  L.  R.  A.  301;  Id., 
194  -Mo.  175,  02  S.  W.  475 ;  City  of  Savannah 
V.  Hancock,  91  Mo.  54,  3  S.  W.  215.  Many 
cases  to  the  same  effect  in  other  Jurisdic- 
tions are  collected  in  an  exhaustive  note  to 
Grafton  v.  Railway  Co.,  22  L.  R.  A.  (N.  S.)  1. 
The  general  doctrine  seems  to  be  that  the 
exercise  of  the  right  of  eminent  domain 
stands  on  the  same  footing  as  the  power  of 
taxation  in  the  sense  that  both  emanate  from 
the  lawmaking  power,  and  are  attributes 
of  political  sovereignty  for  the  exercise  of 
which  the  Legislature  is  under  no  necessity 
to  address  itself  to  the  courts.  In  Telephone 
&  Telegraph  Co.  v.  Railroad,  supra,  this 
court  said: 

"Who  is  to  determine  the  necessity,  expedi- 
ency, and  propriety  of  exereiging  this  delegated 
right  of  eminent  domain?  Is  it  the  courts,  or 
the  donee  of  this  power?" 

This  court,  through  the  late  Judge  Val- 
liant,  expressed  the  same  idea  in  Light  Co.  v. 
Scheurich,  174  Mo.  235,  241,  73  S.  W.  496, 
497,  as  follows: 

"It  [the  right  of  eminent  domainl  is  a  sover- 
eign power  to  be  used  only  by  the  Eovereign, 
or  by  one  on  whom  the  sovereign  has  conferred 
it  for  a  particular  use,  and  when  conferrod  it 
is  to  be  treated  as  an  invasion  of  thp  rights  of 
the  individnal  whose  property  is  to  be  taken,  and 
therefore  to  be  strictly  construed." 

That  Is  to  say,  the  legislative  power  to  ex- 
ercise the  right  n^ust  be  bestowed  upon  the 
selected  agency  in  express  terms  or  by  nec- 
essary implications.  Telephone  &  Telegraph 
Co.  V.  Railroad,  supra. 

The  legislative  discretion  in  this  respect  is 
limited,  to  be  sure,  by  that  provision  of  sec- 
tion 20,  art.  2,  of  our  Coustitutioa,  which  re- 
quires that: 
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"Wlienerer  an  attempt  is  made  to  take  private 
propertT  for  a  uae  alleged  to  be  pnblic,  the  ques- 
Bon  vhether  the  contemplated  use  be  really 
public  shall  be  a  judicial  question,  and  as  such 
judicially  determined  without  regard  to  any  leg- 
islative aasertion  that  the  use  is  public." 

That  the  plaintiff's  railroad,  Including  its 
construction,  maintenance  and  operation,  is 
a  public  use  within  the  meanluf;  of  this  pro- 
vision is  not  questioned,  nor  is  It  open  to 
question.  The  only  question  presented  Is 
Whether  the  power  of  eminent  domain  con- 
ferred upon  It  by  statute  includes  the  right 
to  condemn  this  land  for  the  purpose  stated 
in  the  petition.  If  so,  there  being  no  fraud 
alleged,  the  necessity  for  the  talcing  Is  a 
question  which  must  be  determined  by  the 
plaintiff,  and  not  by  the  court.  In  consider- 
ing this,  we  shall,  as  we  have  already  inti- 
mated, and  as  we  are  Invited  to  do  by  the  par- 
ties in  their  briefs,  ignore  the  several  trans- 
fers made  after  the  acquisition  of  title  to  the 
property  by  the  St.  Louis,  Keokuk  &  North- 
western Railway  Company,  and  assume  that 
the  plaintiff  Is  simply  standing  in  its  shoes. 

|4,  6]  III.  That  the  railway  company,  when 
this  proceeding  was  begun,  had  been  operat- 
.  ing  its  trains  between  Keokuk  and  St  Louis 
along  a  track  passing  within  a  few  feet  of 
this  land,  and  forming  a  part  of  its  continu- 
ous line,  would  seem  to  be  a  visible  demon- 
stration that  the  road  had  been  located 
which  needs  no  aid  from  the  "profile  map" 
filed  30  years  before,  but  the  rule  that  the 
legislative  power  Invoked  by  plaintiff  must 
be  clear  and  explicit  calls  for  an  examina- 
tion of  the  relation  of  this  map  to  the  power 
asserted. 

That,  at  the  time  the  Keokuk  company 
was  incorporated  and  qualified  to  transact 
the  business  of  its  Incorporation  in  this  state, 
such  corporation  was  authorized  "to  lay  out 
its  road,  not  exceeding  one  hundred  feet  in 
width,  and  to  construct  the  same;  and  for 
the  purpose  of  cuttings  and  embankments,  to 
take  as  much  more  land  ns  may  be  necessary 
for  the  proper  construction  and  security  of 
the  road"  (G.  S.  p.  332,  §  2,  par.  3),  and  they 
were  required  (Id.,  p.  337,  i  12),  before  be- 
ginning the  construction  of  their  road  or  any 
part  thereof  into  or  through  any  county  nam- 
ed in  their  articles  of  association,  to  make  a 
map  and  profile  of  the  route  intended  to  be 
adopted  by  such  company  in  such  county, 
and  to  file  the  same  in  the  office  of  the  coun- 
ty clerk,  and  to  give  notice  to  every  person 
occupying  lands  over  which  the  route  of  the 
road  is  so  designated,  and  which  tias  not 
already  been  acquired  by  purchase  or  dona- 
tion. 

It  will  be  noted  that  tliis  law  did  not  re- 
quire the  filing  of  any  map  of  the  right  of 
way,  but  only  of  the  route  intended  to  be 
ado|)ted.  By  act  approved  April  24,  1877 
(I.0W8  1877,  p.  369.  f  1),  the  present  law  (R. 
S.  1909,  i  9074),  It  was  spedfled  that  the  map 
should  show  the  actual  survey,  location,  and 
distance  «f  tbe  roadbed  through  each  con- 


gressional section  of  tbe  county.  We  tUnk 
that  the  careful  Insertion  of  tlie  word  "road- 
bed" In  this  act  excludes  tbe  idea  tliat  it  was 
Intended  to  include  a  map  of  the  right  of 
way,  and  left  the  power  of  the  corporation 
with  reference  to  the  width  of  Its  road  as  ex- 
pressed in  the  clause  we  have  quoted  from 
tbe  G«ieral  Statutes  unaffected.  That  this 
was  necessarily  the  legislative  intent  is  also 
apparent  from  its  provisions.  The  map  is 
required  to  be  filed  before  constructing  any 
part  of  the  road  through  the  county.  The 
construction  contended  for  would  prohibit 
any  provision  in  land  for  protection  against 
such  infirmities  as  might  develop  in  the 
ground  during  construction,  and  might  ren- 
der it  Impossible' to  modify  its  grade  by  ad- 
ditional cuttings  and  embankments  to  meet 
the  growth  of  its  traffic.  It  is  not  tbe  policy 
of  our  laws  that  the  wonderful  growth  of  our 
country  should  be  provided  and  paid  for  in 
advance,  and  the  cost  charged  upon  the  peo- 
ple as  additional  transportation  expense,  but 
that  these  facilities  should  go  hand  In  hand 
with  the  prosperity  of  the  country.  Without 
determining  whether  or  not  the  profile  map 
has  any  connection  with  the  right  of  plaintiff 
to  maintain  this  proceeding, "we  hold  that  it 
Is  sufficient  as  an  exhibit  of  the  conditions 
then  existing,  and  that  the  fact  tliat  It  was 
not  filed  until  after  the  beginning  of  tlie 
work  in  Marion  county  does  not  affect  the 
power  of  eminent  domain  conferred  upon 
plaintiff  by  the  statutes. 

[8]  IV.  At  the  time  of  the  construction  of 
Its  railroad  south  from  Hannibal  the  Keo- 
kuk &  Northwestern  Railway  Company,  in- 
stead of  building  Its  own  track  through  that 
city,  made  a  written  contract  by  which  it 
was  authorized  to  use  a  track  of  the  Ilannl- 
bal  Bridge  Company  for  a  distance  of  about 
three-fourths  of  a  mile,  and  ever  since  the 
completion  of  its  line,  and  covering  a  period 
of  about  30  years  before  the  Institution  of 
this  proceeding,  it  has  moved  all  Its  tralBc, 
Including  many  trains  daily  between  Keokuk 
and  St.  Louis,  over  this  track.  The  bridge 
track  so  used  was  situated  on  the  east  side 
of  a  right  of  way  30  feet  wide  upon  which  it 
maintained  two  traclu  for  a  portion  of  tbe 
distance,  including  the  track  used  by  the 
plaintiff  and  its  predecessors.  This  contract 
gave  the  bridge  company  tbe  right  to  ter- 
minate it  at  will  upon  notice,  and  in  case 
of  such  termination  gave  the  railway  com- 
pany the  right  to  condemn  land  for  a  track 
off  the  west  side  of  the  30-foot  strip.  Tbe 
petition  states,  in  substance,  that  the  busi- 
ness of  the  plaintiff  now  requires  two  tracks, 
for  right  of  way  for  which  this  proceeding 
Is  instituted. 

The  statute  in  force  since  before  the  in- 
corporation of  the  Keokuk  ComfMuay  (R.  S. 
1900,  I  3212)  provides  that  if  the  railway 
company  "shall  not  finish  its  road  *nd  put 
it  In  operation  in  ten  years  from  the  time  of 
filing  its  articles  of  association    *    *    *    its 
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corporate  existence  and  powers  shall  cease: 
Provided,  tbat  If  a  portion  of  Its  road  shall 
be  finished  and  In  operation.  It  shall  contin- 
ue Its  corporate  existence,  with  power  to 
hold  and  manage  the  portion  of  Its  road  so 
constmcted,  and  for  mo  other  purpose."  The 
defendants  contend  that,  having  failed  to 
construct  its  road  over  the  three-quarters  of 
a  mile  covered  by  the  use  of  the  bridge 
track,  the  corporate  powers  of  the  Keokuk 
Company,  including  the  right  of  condemna- 
tion, ceased,  and  it  was  without  a  charter 
covering  that  portion  of  its  line.  This  leads 
necessarily  to  the  consideration  of  the  ques- 
tion whether  under  the  provision  of  the  stat- 
ute we  have  Just  quoted  It  did  "finish  Its 
road  and  put  it  In  operation."  Section  3106 
of  the  Revised  Statutes  of  1009,  which  has 
been  In  force  Wnce  1866,  provides  as  follows: 
"All  railroad  corporations  may  contract  with 
each  other,  or  with  other  corporations,  in  any 
manner  not  inconsistent  with  the  scope,  object 
and  purpose  of  their  creation  and  management." 

This  section  Is  comprehensive,  and  has 
been  comprehensively  construed  by  this  court 
in  St  Joseph  &  St.  Louis  Railroad  Co.  v.  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Co.,  135  Mo.  173,  36  S.  W.  602,  33  L.  E.  A. 
607.  It  Includes  In  its  categories  all  rail- 
road companies  and  all  subjects  tending  to- 
wards the  carrying  out  of  tlie  purposes  of 
their  creation  and  management.  It  is  fre- 
•luently  of  interest  to  the  public  that  two 
tracks  should  not  be  required  where  one  Is 
entirely  sufficient  for  the  service.  Joy  v. 
St  Louis,.  138  U.  S.  1,  11  Sup.  Ct  243,,  84 
L.  Ed.  843^  And,  as  we  have  intimated  in 
a  previous  paragraph,  useless  construction 
tends  to  increase  the  burden  of  the  public  in 
transportation  charges.  Under  this  stat- 
ute the  railroad  company  had  the  right  to 
contract  with  the  bridge  company  tbat  the 
track  of  the  latter  might  be  used  for  all  pur- 
poses of  operation  required  of  the  former  by 
the  laws  which  constituted  Its  charter,  so 
long  as  It  should  prove  amply  sufficient  for 
the  use  of  both ;  and,  when  it  should  become 
Insufficient  it  was  the  duty  of  each  to  provide 
such  further  facilities  as  the  satisfactory 
performance  of  its  public  duties  might  re- 
quire. It  Is  true  that  the  instrument  em- 
bodying the  contract  did  not  in  this  case 
constitute  a  lease.  The  power  to  regulate 
the  nse  of  the  Keokuk  Comimny  by  reason- 
able regulations  was  expressly  reserved.  It 
was  an  operating  arrangement  by  which  the 
trade  became  available  to  the  Keokuk  Com- 
pany for  all  the  purposes  for  which  it  was 
incorporated,  and  the  bridge  company's 
tracks  thereby  became  a  part  of  the  Keokuk 
Company's  line  from  Keokuk  to  St  Louis 
to  the  same  extent  as  if  it  tiad  constructed 
it  and  granted  to  the  bridge  company  the 
right  to  sbare  In  Its  use.  The  provision  of 
the  contract  that  Shoald  the  right  to  use  this 
track  be  withdrawn,  the  Keokuk  Company 
nlglit  condemn  20  feet  of  ground  on  the 
west  side  of  it  held  by  the  bridge  compctny 


as  a  part  of  its  right  of  way  need  not  be 
considered  in  connection  with  this  question. 
The  railroad  company  ^as  under  no  obliga- 
tion to  avail  itself  of  the  privilege,  and  the 
fact  that  a  double  track  is  now  necessary 
to  the  transaction  of  its  business  charges  it 
with  the  duty  to  employ  its  charter  powers 
to  furnish  that  facility. 

We  think  that  the  "profile  map"  filed  by 
the  Keokuk  Company  in  April,  1878,  prop- 
erly and  plainly  shows  the  situation  as  we 
have  stated  it  It  shows  the  railroad  con- 
structed and  to  be  constructed  by  that  com- 
pany, and  also  that  the  gap  of  three-quarters 
of  a  mile  was  to  be  connected  by  the  tracks 
designated  as  the  Toledo,  Wabash  &  Western 
and  the  Missouri,  Kansas  &  Texas  tracks, 
and  that  these,  together  with  the  plaintiffs 
track,  constituted  a  continuous  line.  We  can 
see  nothing  in  the  statute  specifying  the 
character  of  the  lines  to  be  used  in  the  pro- 
file of  the  roadbed.  It  was  here  necessary 
and  proper  to  distinguish  between  all  the 
tracks  owned  by  the  railroad  company  and 
those  over  which  It  merely  had  operating 
rights.  We  think  the  line  at  this  point  was, 
within  the  meaning  of  the  statute,  finished 
and  in  operation  within  the  10  years  allowed 
by  this  statute,  and  that  the  profile  map  In 
question  was  sufficient  for'  the  purpose  of 
this  proceeding. 

[71  V.  The  real  question  in  this  case  is 
raised  by  the  assertion  of  defendants  that 
the  arrangement  with  reference  to  trackage 
and  right  of  way  between  the  Keokuk  Com- 
pany and  the  bridge  company  constituted  an 
at)andonment  by  the  former  of  the  right  to 
condemn  the  defendants'  property.  In  other 
words  it  elected  to  stand  forever  upcm  the 
rights  so  acquired.  As  authority  for  the 
position  they  cite  Joplin  &  Western  Rail- 
way Co.  V.  Kansas  City,  Ft\  Scott  &  Memphis 
Railroad  Co.,  135  Mo.  549,  37  S.  W.  540; 
Kan.sas  City  Interurban  Railway  Oo.  v.  Da- 
▼Is,  197  Mo.  676,  96  S.  W.  881,  114  Am.  St 
Rep.  790,  and  Roanoke  Investment  Co.  t. 
Kansas  City  &  Southeastern  Railway  Co., 
108  Mo.  50,  17  S.  W.  1000.  Before  proceed- 
ing further  with  the  question  so  presented 
we  will  notice  these  cases.  The  Joplin  Case 
was  Injunction  to  prevent  defendant  from 
constructing  its  track  over  a  strip  of  land 
25  feet  wide  adjoining  the  smelter  of  the 
Kmplre  Zinc  Company,  to  be  used  as  a  spur 
to  serve  that  industry.  The  strip  mentioned 
was  all  the  land  lying  between  that  Industry 
and  a  strip  25  feet  wide  which  the  pialntlfl 
had  purchased  from  the  zinc  company  for 
the  same  purpose,  and  upon  which  it  was  al- 
ready constructing  Its  track  and  had  filed 
its  profile  map.  The  defendant  contracted 
with  the  zinc  company  for  a  conveyance  of 
the  intervening  25  feet  and  immediately  took 
possession  and  prepared  to  build  bis  track 
thereon.  Afterward  and  on  the  same  day 
plaintiff  commenced  proceedings  to  condemn 
for  "main  track  and  side  track"  the  land 
for   which   defendant  bad   contracted,  and 
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brought  this  salt  for  Injunctton.    This  conrt 
8a  td: 

"In  view  of  those  facts  plaintiff  must  be  held 
to  have  elected  to  talce  and  hold  25  feet  for  its 
right  of  way  instead  of  100  feet  as  authorized 
liy  the  statute,  and  whatever  lien  upon  or  rifcht 
to  the  land  it  may  have  secured  by  locating  its 
ruad  and  filing  its  map,  it  will  be  confined  to 
the  quantity  it  elected  to  take." 

The  plaintiff's  contention  wosr- 
"that  by  adopting  its  route  and  making  and  fil- 
ing its  profile  map  it  became  entitled  to  take 
by  iiurrbase  or  condemnati<m,  and  hold,  for  its 
right  of  way.  100  feet  of  the  land  of  the  sdnc 
company  upon  which  a  lien,  or  right,  became 
imprcKsed,  which  could  not  be  defeated  by  the 
sale  and  conveyance  by  the  owner  to  defend- 
ant." 

The  court  said  that  it  did  not  think  the 
record  re<iuired  it  to  consider  these  questions, 
and  states  that: 

"The  statute  does  not  require  that  the  right 
of  way  shall  be  100  feet  wide,  but  gives  the  cor- 
poration power  to  take  and  hold  land  for  that 
purpose  not  exceeding  100  feet  in  width.  The 
railroad  company  may  take  less,  but  it  cannot 
take  more  than  100  feet,  except  for  the  purpose 
mentioned.  As  between  the  corporation  and 
the  landowner  and  his  grantees,  the  right  of 
way  is  restricted  to  what  was  originally  claim- 
ed. If  it  should  be  afterward  found  that  ad- 
ditional land  is  required,  the  corporation  would 
have  to  deal  with  those  who  might  then  b« 
interested." 

It  will  be  seen  from  the  above  that  the 
4.'0urt  refused,  when  it  was  presented,  to  dis- 
cuss the  question  presented  by  defendants  in 
this  case,  and  disposed  of  the  case  on  the 
sole  Kround  that  by  the  location  of  Its  road 
and  filing  of  the  profile  map  the  plaintiff 
acquired  no  lien  upon  the  strip  of  land  it  was 
authorized  to  take  as  the  maximum  of  the 
rlKht  of  way;  that  consequently  the  owner 
might  convey  it,  and  that  his  conveyance 
would  transform  the  transaction  to  one  be- 
tween the  railroad  company  and  the  new 
owner.  We  can  6ee  no  bint  In  this  case  of 
any  intention  to  decide  that  the  right  of  con- 
demnation would  be  cut  off  as  against  any 
«ne  so  taking  the  title  for  his  own  Instead 
of  a  public  use.  The  Interurban  Case  is 
eovered  by  the  following  paragraph  in  the 
syllabus: 

"The  power  given  to  a  railroad  company  to 
condemn  private  property  for  its  own  use  is  to 
be  exercised  within  strict  limits.  The  law  does 
not  authorize  the  incorporating  of  a  company 
with  a  roving  commission  to  go  anywhere  in  the 
state  and  condemn  land  in  spots." 

The  only  question  was  as  to  whether  a 
charter  authorizing  tlie  construction  and  op- 
eration of  a  road  from  Kansas  City  to  Pleas- 
ant Hill,  MO.,  had  given  the  corporation  the 
right  to  <-ondemn  land  for  the  construction 
and  operation  of  a  railroad  from  a  iK>int  in 
Kansas  (Mty  to  Swope  Park.  This  court  held 
that  these  wei'e  two  separate  proiwsitlons, 
and  that  it  did  not  liave  that  right.  In 
the  Investment  Company  Case,  which  was  in- 
junction, it  was  held  that  the  right  of  way 
bad  lieen  abandoned  aud  the  road  built  upon 
another  line.  There  is  nothing  in  any  of 
the.se  cases,  nor  in  any  other  Missouri  case 
that  we  have  been  able  to  find,  that  supports 


the  point  to  which  they  are  cited.  On  the 
other  hand,  there  is  much  In  tbe  text-books 
and  in  tbe  adjudications  In  other  Jurisdic- 
tions against  it.  In  Lewis  on  Eminent  Do- 
main (3d  Ed.  I  403)  the  rule,  with  some  of 
tbe  reasons  supportlog  It,  Is  stated  as  fol- 
lows: 

"In  the  absence  of  any  restriction  or  limita- 
tion, the  power  to  take  private  property  miiy 
be  exercised  by  the  grantee  from  time  to  timo 
as  necessity  requires.  If  this  were  not  so,  it 
would  be  necessary  to  anticipate  all  future 
needs  at  the  outset.  The  company  condemning 
would  thus  not  only  have  to  take  and  pay  for 
property  in  advance,  but'  it  might  be  sadtHml 
with  property  which  it  would  never  use  at  all. 
On  the  other  hand,  either  from  taking  too  nar- 
row a  view  of  the  future  or  from  the  growth 
of  business  beyond  any  reasonable  anticipation, 
it  might  in  a  few  years  find  itself  unable  prop- 
erly to  discharge  its  duties  to  the  public.  Ac- 
cordingly a  railroad  company,  after  having  lo- 
cated aud  completed  its  road,  may,  as  the  ex- 
pan.sion  of  its  business  requires,  and  within  the 
limitations  imposed  by  statute,  if  any,  take 
additional  land  for  right  of  w^ay." 

Mr.  Nichols,  In  his  excellent  work  on  the 
same  subject  just  published  says: 

"After  the  railroad  has  been  con8tructe<l, 
land  may  be  taken  for  additional  main  tracks, 
if  needed  for  expeditious  public  travel."  Pago 
189. 

The  English  case  of  Ayr  Harbour  Trustees 
v.  Oswald,  22  English  Ruling  Cases,  167,  x 
App.  Cas.  623,  is  directly  In  point.  In  thut 
case,  which  was  for  condemnation  of  lands 
for  roadway  and  wharves  for  access  to  a 
harbor,  it  was  held  In  tbe  House  of  Lords 
that  the  trustees  of  the  harbor  could  not 
limit  tbe  amount  of  damages  by  an  agree- 
ment that  It  would  not  erect  certain  struc- 
ture that  would  embarrass  the  owner's  ac- 
cess to  the  harbor  from  his  remaining  lands. 
Lord  Blackburn,  who  wrote  the  opinion,  plac- 
ed the  decision  on  substantially  tbe  following 
grounds:  The  right  to  the  appropriation  de- 
pended upon  the  public  u&e  to  which  the 
lands  were  to  be  appropriated;  that  their  ap- 
propriation under  an  act  which  made  no 
provision  for  a  restricted  use  was  Inconsist- 
ent with  such  limitations  and  the  llmltatiou 
void.  While  it  Is  unnecessary  for  us  to  ex- 
press any  opinion  upon  that  decision,  which 
goes  beyond  the  region  we  must  traverse  in 
the  consideration  of  the  case  before  uk,  we 
cordially  approve  the  doctrine  that  it  is  not 
within  the  power  of  a  railway  oorporatiuu 
to  barter  away  or  otherwise  surrender  the 
powers  granted  it  for  the  benefit  of  the  pub- 
lic, but  they  must  remain  ready  to  exercise 
tbem  whenever  the  public  interest  requires 
it  They  cannot  exercise  the  rights  granted 
them  and  at  the  same  time  repudiate  the  du* 
ties  imposed  as  compensation  for  those  rights. 
Our  statute  (BL  S.  1009,  13049)  gives  to  the 
railway  company  tbe  right — 
"to  lay  out  its  road,  not  exceeding  one  hundred 
feet  in  width,  and  to  construct  tbe  same ;  and, 
for  the  purpose  iif  cuttings  and  embankments,  to 
take  as  much  more  land  as  may  be  necessary 
for  the  proper  construction  and  security  of  the 
Toad." 
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No  distinction  is  made,  In  the  matter  of 
time  or  otherwlae,  between  lands  taken  or 
held  by  grant  or  condemnatlcm  or  between 
lands  acquired  oatside  the  100-foot  limit  or 
inside  it.  Should  the  exigencies  of  the  traf- 
fic require  that  the  grade  should  be  reduced 
by  higher  embankments  and  deeper  excava- 
tions than  could  be  constmcted  and  main>- 
talned  in  the  width  Uanlted,  or  if  erosion  by  a 
water  course  or  a  necessity  for  drainage  or 
any  other  condition  requiring  more  lands 
for  protection  of  the  tracks  against  It  shonid 
occur,  the  right  to  take  the  additional  land 
is,  so  far  as  the  words  of  the  act  go,  subject 
to  the  same  llmitatlona  as  the  right  to  take 
the  original  100  feet  We  mention  this  for 
the  purpose  ct  pointing  out  that  there  is 
nothing  In  the  words  of  the  act  which  indi- 
cate a  limitation  of  the  time  of  taking  land 
required  by  any  condition  relating  to  con- 
fctructlon,  protection,  or  improvement.  All 
these  questions  are  left  to  be  determined  as 
the  conditions  occur.  The  only  reasonable 
construction  that  can  be  placed  upon  this 
clause  is  that  the  100  feet  is  available  every- 
where, and  always  by  either  condemnation 
or  pordbase,  while  the  power  to  take  addi- 
tional land  must  depend  upon  the  emergency 
that  calls  it  into  being.  This  question,  aris- 
ing under  similar  statutes  relating  to  the 
width  of  the  right  of  way,  has  come  before 
the  courts  of  other  states,  which  have  always 
held  in  accordance  with  the  views  we  have 
expressed.  Hopkins  v.  Philadelphia,  Wil- 
mington &  Baltimore  By.  Ck>.,  84  Md.  267, 
51  AU.  401;  Oiilds  et  al.  v.  Central  Railroad 
Co.,  38  N.  J.  Law,  323;  Chicago  Electric  Ry. 
Ca  ▼.  Chicago  &  N.  W.  Ry.  Co.,  211  IlL 
3S2,  71  N.  B.  1019,  column  2.  The  Maryland 
case  above  cited  is  "on  all  fours"  with  the 
case  at  bar,  and  the  New  Jersey  case  cannot 
be  distinguished  in  prlndide. 

The  power  with  respect  to  the  width  of 
die  road  not  qnly  confers  a  right  upon  the 
puMlc  corporation,  but  imposes  upon  it  the 
doty  to  exercise  that  right  whenever  the  pub- 
lie  service  requires  it.  It  has  been  said,  with 
what  we  consider  modi  reason,  that: 

"A  municipal  corporation  to  which  tbe  power 
of  emlBent  domain  has  been  granted  cannot  Taw- 
foUy  contract  that  the  power  will  not  be  ex- 
ercised in  a  particular  manner,  and  a  like 
mle  applies  to  a  private  corporation.  The 
power  is  given  to  be  used  when  public  neces- 
sity or  convenience  requires  it,  and  when  such 
an  occasion  arises  private  contracts  cannot 
stand  in  the  way."  Nichols  on  Eminent  Do- 
main, p.  77. 

The  judgment  of  the  circuit  court  is  In 
accord  with  the  principles  above  stated,  and 
it  must  therefore  be,  and  is,  affirmed. 

BAILETt,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  0.,  Is  adopted  as  the  opinion  of  the 
court.    All  concur. 


Ex  parte  HOWELL  et  al.    (No.  20689.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
JaA.  5,  1918.) 

1.  Contempt  «=>66(4)— Appeal. 

There  is  no  appeal  or  right  to  writ  of  er- 
ror from  judgment  for  direct  or  erimiaal  con- 
tempt ;  no  provision  therefor  having  been  made 
by  statute. 

2.  Habeas  Cokpus  *=»106  —  Scope  of  In- 
Qinay— Commitment  fob  Contempt. 

Notwithstanding  Rev.  St  1909,  {  2475,  pro- 
hibiting inquiry  into  tbe  justice  or  propriety  of 
any  commitment  for  contempt  plainly  charged 
in  the  commitment,  in  habeas  corpus  proceedings 
to  secure  release  of  one  committed  for  direct 
contempt,  the  Supreme  Ck>urt  will  inquire  into 
the  truth  of  the  findings  of  the  judgment  if  their 
truth  as  set  forth  in  tbe  return  is  denied  by 
contemner. 

3.  Contempt  93>30— Statutes. 

Rev.  St  1909,  |  3881,  deBning  direct  con- 
tempt, is  not  to  be  construed  as  a  limitation 
upon  the  power  of  courts  to  punish  for  con- 
tempt. 

4.  CoNTEIfFT    4S»30   —   iNmCBBNT   PoWES    TO 

Punish. 

Tbe  judicial  power  to  punish  for  contempt 
being  inherent  is,  in  the  absence  of  constitu- 
tional inhibition,  free  from  tibe  definitive  action 
of  the  Legislature. 

6.  Contempt  ^sslO— MonoN  voB  Ohanoe  or 
Venue. 

A  motion  by  counsel  for  the  state  in  a  crim- 
inal prosecution,  for  change  of  venue  because 
of  prejudice  of  the  trial  judge,  did  not,  in  it- 
self, constitute  such  a  mark  of  disrespect  or 
matter  of  offense  as  to  merit  punishment. 

6.  Contbuft  «3»2— Intent. 

Contempt,  like  a  crime,  must  be  measured 
by  the  intent  with  which  committed. 

7.  Cbiminai.   Law   «e96S9(9  —  Assistarcb 
raoM  Attobnst  Genekai.'8  OmcB. 

Under  Rev.  St  1909,  {  967,  providing  that 
when  directed  by  the  Governor,  the  Attorney 
General  or  one  of  his  assistants  shall  aid  any 
prosecuting  attorney,  construed  with  section 
1007,  defining  prosecuting  attorneys'  duties, 
where  the  prosecuting  attorney  is  not  incapaci- 
tated or  disquali&ed,  the  court  cannot  direct 
assisting  counsel  to  assume  control  of  the  trial 
of  a  criminal  case. 

8.  Contempt  9=>10  —  Rbfubax  to  Pboceed 
WITH  Tbial. 

Where  Counsel  representing  the  Attorney 
General  under  Rev.  St  1909,  {  967,  offered  their 
services  in  a  criminal  case  to  assist  the  prose- 
cuting attorney,  and  the  prosecuting  attorney 
refused  to  participate  in  the  prosecution,  and 
the  court  announced  that  the  prosecuting  at- 
torney would  not  proeecotc,  but  tliat  such  as- 
sisting counsel  would  conduct  the  proceeding, 
such  counsel  were  not  guilty  of  contempt  m 
refusing  to  proceed  with  the  case,  after  denial 
of  their  monon  for  change  of  venuo  for  preju- 
dice of  the  trial  court ;  such  refusal  not  consti- 
tuting any  practical  barrier  to  the  progress  of 
the  trial,  since  they  were  not  in  control  of  the 
case,  but  tbe  court  could  have  called  in  the  pros- 
ecuting attorney  and  directed  him  to  continue 
the  trial. 

9.  Judges  ®=»39  —  Change  of  Venue  fob 
Pbejudice — Motion  by  State. 

Upon  suggestion  of  prejudice  by  the  state, 
under  Rev.  St.  1009,  {  5198,  as  to  disqualifica- 
tion of  trial  judge  for  prejudice,  the  latter 
should  call  in  anotherjudf  e  to  try  the  case,  as 
provided  in  section  5201. 

Original  proceeding  by  haj)ea8  corpus,  peti- 
tioned for  by  SUrader  P.  Howell  and  another. 
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Judgment  against  petitioners  set  aside,  and 
petitioners  discharged. 

Frank  W.  McAllister,  Atty.  Gen.,  and  Jolui 
T.  Gose,  Asst  Atty.  Gen.  <W.  T.  Rutherford, 
of  St  Louis,  of  counsel),  for  petitioners.  Ir- 
win &  Haley  and  A.  T.  Duuun,  all  of  Jeffer- 
son City,  for  respondent 

WALKER,  P.  J.  Relief  by  habeas  corpus 
is  invoked  by  petitioners  in  this  court  to  effect 
their  discharge  from  an  alleged  unauthor- 
ized Judgment  of  commitment  for  contempt, 
rendered  against  them  by  the  Judge  of  the 
circuit  court  of  Cole  county.  The  writ  was 
granted  as  prayed  and  made  returnable  on 
a  day  certain.  The  sheriff  of  Cole  county, 
who  held  petitioners  in  custody,  made  return 
to  the  writ,  to  which  petitioners  filed  their 
reply.  The  facts  as  set  out  in  the  Judgment 
of  commitment  with  which  the  return  is  in 
accord,  having  l)een  put  in  issue  by  the  reply 
of  petitioners,  the  court  appointed  Virgil  V. 
Huff,  Esq.,  as  a  special  commissioner  to  take 
testimony  concerning  the  disputed  facts,  and 
report  ills  findings  of  fact  and  conclusions  of 
law  in  relation  thereto.  The  commlssiouer, 
Iiaving  heard  the  testimony,  filed  herein  a 
transcript  of  same,  together  with  his  findings 
and  conclusions,  in  conformity  with  the  order 
of  his  appointment.  To  this  report  the  sheriff 
filed  bis  formal  exceptions.  The  issue  has 
been  presented  in  extenso.  Counsel  for  the 
respective  parties  have  argued  the  matter 
orally  and  have  filed  printed  briefs  and  ar- 
guments herein.  The  facts  out  of  which  tills 
proceeding  arose  are  as  follows: 

In  November,  1917,  there  was  pending  in 
the  circuit  court  of  Cole  coimty,  in  which 
Hon.  John  G.  Slate  presides  as  Judge,  a  crimi- 
nal case  entitled  State  v.  John  W.  Scott  in 
which  the  defendant  was  charged  with  the 
larceny  and  embezzlement  of  coal  belonging 
to  the  state.  The  Attorney  General  had  been 
directed  by  the  Governor  to  appear  and 
assist  the  prosecuting  attorney  in  the  trial 
of  this  case.  Petitioners,  representing  the 
Attorney  General  and  at  his  behest,  appeared 
in  the  circuit  court  and  tendered  their  serv- 
ices to  assist  the  prosecuting  attorney.  The 
latter  refused  to  participate  in  the  prosecu- 
tion, whereupon  the  court  announced  that  the 
case  would  be  conducted  for  the  state  by  the 
petitioners.  The  latter,  having  secured  a 
formal  entry  permitting  the  indorsement  of 
the  names  of  certain  witnesses  on  the  indict- 
ment, announced  ready  for  trial,  but  request- 
ed. In  addition,  that  the  state  t>e  not  restrict- 
ed in  the  selection  of  triers  'of  the  fact  to  the 
regular  panel  of  Jurors,  for  the  reason  that 
during  that  term  of  court,  and  a  few  days 
prior  thereto,  a  trial  panel  had  been  chosen 
from  these  Jurors,  the  members  of  which  had 
sat  in  the  trial,  and  had  rendered  a  verdict 
of  acquittal  in  a  criminal  case  charging  a  like 
offense,  similar  la  all  of  its  material  features 
to  the  one  then  before  the  court,  and  against 
this  same  defendant    Tb«  court  overraied 


petitioners'  suggestibn,  announcing  that  the 
Jury  was  not  disqualified  for  the  reason  stat- 
ed by  petitioners.  Flirthermore,  the  court  an- 
nounced, in  response  to  an  inquiry  of  peti- 
tioners, that  the  ruling  made  during  the  trial 
of  the  former  case  of  like  character  to  that 
before  the  court,  and  also  against  said  Scott, 
in  regard  to  testimony  of  similar  transac- 
tions by  him  at  or  near  the  time  of  the  act 
charged  in  the  pending  indictment  would  be 
adhered  to  in  the  trial  of  this  case,  and  that 
testimony  of  this  character  would  not  be  ad- 
mitted to  show  intent  or  for  any  other  pur- 
pose. Petitioners  then  withdrew  their  an- 
nouncement of  ready  for  trial,  and  stated 
that  they  desired  time  to  file  an  application 
for  a  change  of  venue  on  account  of  the  prej- 
udice of  the  Judge  against  the  state.  Upon 
the  petitioners  having  signed  and  made  oath 
to  said  apidication  before  the  clerk  of  the 
court,  the  Judge  ordered  it  not  to  be  filed  un- 
til he  had  read  it  After  reading  It,  the  court 
granted  petitioners  leave  to  file  same.  This 
was  done,  and  at  once  overruled  by  the  court 
Counsel  for  defendant  then  announced  ready 
for  trial.  Mr.  Ewing,  one  of  the  petitioners, 
then  asked  for  time  within  which  to  apply  to 
the  Supreme  Court  for  a  writ  of  probibitlon 
against  the  Judge,  on  the  ground  of  a  lack 
of  Jurisdiction  after  the  filing  of  the  applica- 
tion for  a  change  of  venua  The  court  re- 
fused to  grant  time  for  that  purpose,  his  lan- 
guage being:  "That  will  be  refused.  You 
must  proceed  with  this  case."  To  wblcb  Mr. 
Ewing  replied:  "I  decline  to  proceed  on  ac- 
count of  the  attitude  of  the  Judge."  I'o  wltich 
the  latter  replied:  "I  permitted  you  to  file 
this  application  for  a  change  of  venue,  al- 
though I  thought  it  was  a  frivolous  proceed- 
ing. If,  however,  the  representatives  of  the 
Attorney  General's  office  want  to  parade  their 
Ignorance  before  this  court  and  the  attor- 
neys present,  I  guess  I  can  stand  it;  bnt  I 
want  to  warn  you  that  I  am  getting  tired  of 
your  frivolity  and  that  yon  won't  tamper 
any  longer  with  the  court" — adding:  "Pro- 
ceed with  the  trial  of  this  case.  ESither  con- 
tinue, dismiss,  or  go  on  with  the  trial.  The 
witnesses  are  present,  the  Jurors  are  on  hand, 
and  the  defendant  has  answered  ready,  and 
he  is  entitled  to  a  trial  at  this  time.  I  want 
to  know  what  you  are  going  to  do?"  To 
which  Mr.  Buying  said:  "You  are  evidently 
about  to  fine  us  for  contempt,  but  before  you  . 
do  so  I  want  to  say  that  we  never  filed  a 
pleading  with  greater  earnestness  than  when 
we  filed  this  aiH>licntion  for  a  change  of 
venne."  The  Judge,  after  again  ordering 
them  to  proceed,  said:  "In  view  of  the  fact 
that  you  have  filed  in  this  court  a  motion 
which,  to  say  the  least,  is  frivolous,  and  l)e- 
cause  you  refuse  as  representatives  of  the 
Attorney  General's  ofllce  to  proceed  with  this 
case,  I  will  adjudge  you  guilty  of  contempt 
and  fine  you  $50  each,  and  X  want  satisfac- 
tory proof  that  these  fines  are  paid  out  of 
your  own  pockets,  and  not  out  of  the  At- 
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tamer  General's  contingent  fnnd."  "We  de- 
cline to  pay  tbe  fines,"  said  Mr.  Ewiag.  "In 
tliat  event,"  said  the  Judge,  "you  are  ordered 
oomnltted  to  Jail  until  tbe  fines  are  paid  or 
yon  are  dlsdiarged  by  fine  course  of  law." 
Addreesinjr  tbe  sberifl,  the  Judge  said:  "Mr. 
Rlchter,  take  cbarge  of  tbese  attoroe^s."  Mr. 
Bwlns  tben  said  to  the  court:  "If  it  is  neces- 
amiy  for  somebody  to  go  to  Jail  in  ordnr  tbat 
the  state  may  get  jnstice  in  this  case,  I  am 
ready  to  go."  "Be  careful,"  said  tbe  Judge, 
"or  I  wUl  fine  you  again."  From  time  to  time 
dnrlng  this  scene  petitioners  asked  that  the 
court  require  tbe  official  irtenographer  to 
make  a  note  of  tbe  proceedings  In  tbe  order 
of  their  occurrence.  Tbe  stenographer  took 
a  position  In  front  of  tbe  court's  boich  pre- 
paratory  to  taking  notes  of  the  proceeding, 
when  tbe  court  interrupted  him,  saying: 
"Xever  mind  about  that  This  la  a  matter  be- 
tween the  attorneys  and  the  court"  The 
(Stenographer,  thus  admonished,  did  not  take 
tbe  notes. 

The  variance  between  the  facts,  as  dis- 
closed in  the  testimony  and  as  they  appear 
In  tbe  findings  of  tbe  trial  court's  Judgment, 
rend«s  a  full  transcript  of  the  latter  nec- 
essary to  a  correct  understandlnK  of  the 
case.  Omitting  the  caption,  tbe  certificate  of 
tbe  derk  as  to  the  correctness  of  the  tran- 
script of  the  Judgment,  and  Incorporating 
only  tbe  body  of  the  application  for  a  change 
of  venue,  the  Judgment  and  order  of  conunlt- 
ment  are  as  follows: 

"Whereas,  Lee  B.  Ewing  and  S.  P.  Howell, 
duly  Ucenaed  and  practicing  attorneys  at  law, 
were  adjudged  guilty  of  contempt  of  court,  and 
each  of  them>  by  the  circuit  court  of  Cole  coun- 
ty, Missouri,  for  contempt  committed  in  the  im- 
mediate view,  presence,  and  bearing  of  the  court, 
by  its  judgment  tben  and  there  pronounced,  and 
entered  of  record  among  proceedings  of  said 
court  on  the  27th  day  of  November,  1017,  which 
said  judgment  is  in  words  and  figures  as  follows: 

"  'It  is  ordered  and  adjudged  by  tbe  court  thiat 
Lee  B.  Ewing  and  S.  P.  Howell,  attorneys  prac- 
ticing in  this  court,  and  each  of  them,  be  fined 
$50  for  contempt  of  court  committed  in  tbe  im- 
mediate view,  presence,  and  hearing  of  the  court, 
on  the  27th  day  of  November,  1917,  while  the 
drcnit  court  of  Cole  connty,  state  of  Missouri, 
was  in  regular  session,  and  during  the  sitting  of 
said  court  for  the  transaction  of  business  that 
might  lawfully  be  brought  before  It  for  consid- 
eration, in  this:  That  the  said  Lee  B.  Ewing 
and  S.  P.  Howell,  and  each  of  them,  did  willful- 
ly, knowingly,  and  contemptuously  file  in  this 
court,  for  and  upon  behalf  of  the  state  of  Mis- 
souri, in  a  certain  cause  lawfully  pending  in  said 
court,  what  purported  to  be  an  application  for 
a  change  of  venue  in  said  cause,  which  applica- 
tion for  a  change  of  venue  is  in  writing  and  in 
words  and  figures  as  follows:  "Comes  now  the 
state  «{  Missouri,  plaintiff  in  the  above-entitled 
cause,  and  files  its  application  herein,  and  says 
tbat  the  Hon.  John  G.  Slate,  judge  of  this  court, 
is  prejudiced  in  this  cause  against  the  state,  and 
that  by  reason  of  such  prejudice  the  said  judge, 
by  the  terms  of  section  5198,  R.  S.  1900,  is  dis- 
qualified and  prohibited  from  sitting  as  judge  of 
this  court  upon  the  trial  of  this  cause.  Where-" 
fore  tbe  state  says  this  court  is  diiqualifled  to 
proceed  farther  in  this  cause  than  in  accordance 
to  tbe  provisions  of  section  5201  of  R.  S.  1900, 
and  therefore  prays  that  he  make  an  order  ac- 
cordingly granting  the  state  a  change  «f  venue 


herein."  Which  said  foregoing  mstien  and  ap- 
plication for  a  change  of  vSbue  was  by  tlie  court 
overruled  and  denied.  Tbat  thereafter  and  there- 
upon, and  while  the  case  of  the  State  of  Missou- 
ri V.  John  Scott  was  then  and  there  pending  be- 
fore the  court,  wherein  the  said  John  Scott  is 
charged  with  the  crime  of  embeulement  and 
grand  larceny,  and  while  aaid  Scott  was  present 
in  person  in  court  and  by  counsel,  and  demand- 
ing a  trial,  within  his  constitutional  rights,  upon 
said  charge,  and  the  said  Lee  B.  Ewing  was 
present  in  court  as  special  counsel  for  the  state 
of  Missouri,  and  the  said  S.  P.  Howell  was  pres- 
ent in  court  as  Assistant  Attorney  General,  both 
of  whom  were  in  charge  of  said  cause  and  pros- 
ecuting for  and  upon  behalf  of  the  state  of  Mis- 
souri, and  appearing  for  and  in  the  place  and 
stead  of  the  prosecuting  attorney  of  Cole  coun- 
ty, Missouri,  m  said  cause,  and  the  court  having 
then  and  there  inquired  of  them  as  to  whether 
or  not  the  state  of  Missouri  was  ready  for  trial 
in  said  cause,  and  that  thereupon  the  said  Lee 
B.  Ewing  and  the  said  S.  P.  Uowell,  in  the  im- 
mediate view,  presence,  and  hearing  of  tbe  court, 
and  the  regular  panel  of  the  petit  ]ury  then  and 
there  assembled,  willfully  and  contemptuously 
refused  to  malie  answer,  although  often  request- 
ed so  to  do  by  the  court,  and  the  said  Lee  B. 
Ewing  and  the  said  S.  P.  Howell  did  then  and 
there  state  to  the  court  that  the  state  of  Mis- 
souri could  not  have  a  fair  and  impartial  trial 
before  the  court  tben  sitting  in  said  cause,  and 
tbat  said  court  was  without  jurisdiction  to  hear 
and  determine  said  cause,  which  said  statement 
was  made  in  the  immediate  view,  presence,  and 
hearing  of  the  court  and  the  said  jurors  then 
assembled  for  the  trial  of  said  cause,  and  the 
said  Lee  B.  Ewing  and  the  said  S.  P.  Howell 
then  and  there  refused  to  proceed  further,  or  to 
take  any  further  action  in  said  cause.  That 
thereupon  the  said  Lee  B.  Ewing  and  S.  P. 
Uowell  were  admonished  by  the  court  that  they 
must  either  answer  ready  for  trial,  or  ask  for 
a  continuance,  or  take  some  other  proper  action 
in  said  cause.  Whereupon  the  said  Lee  B.  Ew- 
ing and  S.  P.  Howell  in  the  immediate  view, 
presence,  and  hearing  of  the  court  and  jury, 
stated  that  they  refused  to  do  either,  answer 
ready  for  trial,  ask  for  a  continuance,  or  take 
any  further  action  in  tbe  said  cause,  and  after 
being  fully  and  duly  warned  by  the  court  that 
their  refusal  to  take  any  action  whatsoever  in 
said  cause  would  be  treated  as  willful  contempt 
by  them,  and  each  of  them,  of  the  court,  the 
said  Ewing  and  Howell  again  stated  in  the  im- 
mediate view,  presence,  and  hearing  of  the  court 
and  the  jury,  willfully,  knowingly,  and  con- 
temptuously, that  they  were  willing  to  be  ad- 
judged in  contempt  of  the  court  and  go  to  jail 
in  order  to  get  justice  in  said  cause,  thereby 
willfully,  knowingly,  and  contemptuously  accus- 
ing the  court,  in  the  immediate  view,  presence,' 
and  hearing  of  tbe  conrt,  the  jury,  and  a  large 
number  of  persons  thele  assembled,  of  bein^ 
partial  towards  the  defendant,  and  unduly  prej- 
udiced against  the  state  of  Missouri  in  said 
cause,  and  that  thereafter  the  said  Ewing  and 
Howell  refused  to  further  answer,  but  willfully 
and  contemptuously  stood  mute  and  refused  to 
take  any  action  whatever  in  said  cause.  'That 
the  said  Lee  B.  Ewing  and  the  said  S.  P.  How- 
ell did  then  and  there,  in  the  immediate  view, 
presence,  and  hearing  of  tbe  court,  by  their 
words,  acts,  and  gestures,  offer  and  commit  will- 
ful contempt  in  the  immediate  view,  presence, 
and  hearing  of  the  court. 

"  'Wherefore  the  court  doth,  by  ceason  of  the 
premises  aforesaid,  adjudge  the  said  Lee  B. 
Ewing  and  S.  P.  Howell,  and  each  of  them,  in 
willful  contempt  of  the  court,  and  doth  assess 
the  punishment  of  the  said  Lee  B.  Ewing  and 
the  said  8.  P.  Howell,  and  each  of  them,  at  a 
fine  of  $50,  and  that  the  said  Lee  B.  Ewing  and 
tbe  said  S.  P.  Howell,  and  each  of  them,  stand 
committed  to  tbe  common  jail  of  Cole  county, 
Missouri,  until  said  fines  of  each  of  them  shall 
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be  paid,  or  ttntil  the?  shall  be  discharged  by  due 
oourse  of  law;  and  whereas,  the  said  Lee  B. 
Kwing  and  the  said  S.  P.  Howell,  and  each  of 
them,  doth  refuse  to  pay  said  fines  so  assessed 
against  them,  it  is  therefore  ordered  and  adjudg- 
ed that  the  said  Swing  and  the  said  Howell;  and 
each  of  them,  stand  committed  to  the  common 
jail  of  Cole  county,  Missouri,  until  said  fines  of 
each  of  them  shall  be  paid,  or  until  they  shall  be 
otherwise  discharged  by  due  course  of  law.' 

"These  are,  therefore,  to  command  you,  the 
said  sheriff  of  Oole  connty,  Missouri,  forthwith 
to  convey  end  deliver  into  the  custody  of  the 
keeper  of  the  county  jail  of  said  county  the  body 
of  the  said  Lee  B.  Bwing  and  S.  P.  Howell,  and 
each  of  them,  so  as  aforesaid  found  guilty  of 
contempt  and  adjudged  by  the  said  circuit  court 
to  be  imprisoned  therefor  in  the  county  jail  un- 
til further  order  of  this  court,  or  until  they  be 
Otherwise  discharged  by  due '  process  of  law ; 
and  you,  the  said  keeper  of  the  said  jail  are 
hereby  required  to  receiye  the  said  Lee  B.  Sw- 
ing and  8.  P.  Howell,  and  each  of  them,  into 
your  custody  and  them  confine  in  the  jail  of  said 
county  until  the  further  order  of  this  court,  or 
until  they  be  otherwise  legally  discharged  by 
due  process  of  law,  and  for  so  doing  this  shaU 
be  your  warrant." 

[1,2]  I.  The  judgment  herein  from  which 
petitioners  seek  relief  relies  for  Its  potential 
force  upon  a  finding  of  direct  contempt  al- 
leged to  have  been  committed  in  the  face  of 
the  court.  It  U  urged  preclusiTely  rather 
than  atflrmatively,  that  the  findings  of  this 
judgment  are  conclusiTe,  and  that  no  ulterior 
inquiry  can  be  made  Into  the  facts,  the  ef- 
fect of  which  may  be  to  question  its  ralldity ; 
the  contention  being,  in  brief,  as  Is  the  gen- 
eral rule,  that  the  Judgment  Imports  abso* 
lute  verity — Its  face  constituting,  not  only 
a  certificate  of  the  legitimacy  of  Its  origin, 
but  of  its  present  good  character.  While  the 
older  authorities  In  other  jurisdictions,  from 
which  the  text-writers  deduce  statements  of 
principles,  onquallfledly  apply  the  general 
rule  of  immunity  from  collateral  attack  to 
Judgments  of  the  character  here  in  question, 
we  bold  otherwise.  Here  one  convicted  of 
direct  contempt,  In  seeking  relief  through 
hatteas  corpus.  Is  not  limited  to  an  inquiry 
as  to  the  convicting  court's  jurisdiction ;  but. 
If  the  truth  of  the  findings  upon  which  the 
Judgment  is  based  is  denied  In  the  petition- 
er's reply  to  the  return.  Inquiry  may  be 
made  In  regard  thereto.  To  this  extent  we 
have,  as  has  been  done  elsewhere  (Counsel- 
man  V.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct 
195,  35  L.  Ed.  1110;  Ex  parte  Flsk,  113  U. 
S.  713,  6  Sup.  Ct  724,  28  L.  Bid.  1117;  Ex 
parte  Irvine  [O.  C]  74  Fed.  loc.  dt.  950), 
brushed  aside  the  hard  and  fast  rule  which 
theretofore  hedged  about  Judgments  for  di- 
rect or  criminal  contempt  rendering  them  im- 
mune from  attack,  and  have  authorized  an 
inquiry  to  test  the  truth  of  their  findings. 
E5x  parte  Creasy,  243  Mo.  loc.  dt  688,  694, 
148  S.  W.  914,  41  L.  R.  A.  (N.  S.)  478.  The 
wisdom  and  wholesomeneas  of  this  modifica- 
tion of  the  general  rule  is  supported  by  rea- 
son and  justice.  There  Is  no  appeal  or  right 
to  a  writ  of  error  from  a  judgment  for  direct 
or  criminal  contempt;  no  provision  having 
been  made  therefor  by  statute,  the  right  does 


not  exist    In  re  Clark,  208  Mo.  loc.  dt  146, 
108  S.  W.  990,  15  L.  R.  A.  (N.  S.)  380. 

Al>sent  the  right  of  appeal,  no  opportunity 
for  a  full  review  of  the  proceedings  is  afford- 
ed, except  by  hat)ea8  corpus.  Resort  to  the 
writ  of  certiorari,  sometimes  employed  in 
other  Jurisdictions,  will  not  afford  relief  be- 
cause, as  is  not  infrequently  the  case,  the 
proceedings  concurrent  with  and  provocatlTe 
of  the  Judgment  for  contempt,  are  not  pre- 
served in  the  record,  and  hence  cannot  be 
brought  up  for  review.  By  Invoking  the  aid 
of  habeas  corpas,-  however,  which  is  always 
construed  in  favor  of  the  liberty  of  the  dtl- 
zen,  an  opportunity  Is  afforded.  In  a  case  of 
the  character  here  under  consideration,  to 
look  beyond  the  commitment  and  its  redtals 
into  the  evidence  and  circumstances  upon 
which  the  court  below  acted,  and  determine 
therefrom,  although  Jurisdiction  of  the  per- 
son and  subject-matter  be  conceded,  whether 
the  court  had  authority  to  render  the  Judg- 
ment, or  generally  whether  the  third  essen- 
tial to  the  court's  right  of  action  existed. 
This  manner  of  exercise  of  the  right  of  su- 
pervision and  control  of  Inferior  tribonals, 
whether  it  rests  In  the  On&titution  or  aris- 
es out  of  the  common  law,  as  one  of  the  at- 
tributes of  a  court  of  superior  Jurisdiction, 
Is  held  to  be  authorized  notwithstanding  the 
provisions  of  the  statute  (section  2475,  B.  S. 
1009)  prohibiting  an  Inquiry  into  the  legality 
or  Justice  of  any  process.  Judgment,  decree, 
or  order  of  any  court  legally  constituted  or 
the  Justice  or  propriety  of  any  commitment 
for  contempt  made  by  any  coortv  body,  or  of- 
ficer and  plainly  charged  in  such  commit- 
ment. It  l>elng  held  that,  although  such 
commitment  may  redte  the  existence  of  the 
necessary  Jurisdictional  facts  to  sustain  it, 
the  authority  of  a  court  or  officer  cannot  be 
acquired  merely  by  asserting  it  or  by  falsely 
alleging  its  existence,  and  hence  the  evi- 
dence may  be  inquired  into  to  determine  the 
truth.  Rx  parte  Creasy,  243  Mo,  loc.  dt 
095,  148  S.  W.  914,  41  L.  B.  A.  (N.  S.)  478; 
Ex  parte  O'Brien,  127  Mo.  loc.  dt  489,  30  S. 
W.  158.  Elsewhere  similar  statutes  have  re- 
ceived a  like  construction.  People  ex  rel. 
V.  Llscomb,  60  N.  Y.  559,  19  Am.  Rep.  211 ; 
People  V.  Casseis  (N..  X.)  6  Hill,  164;  Ex 
parte  Duncan,  42  Tex.  Cr.  R.  661,  62  S.  W. 
758;  Ex  parte  Juneman,  28  Tex.  App.  488, 
13  S.  W.  783. 

Viewed  from  every  vantage,  the  reasons 
for  the  exemption  of  Judgments  for  direct 
contempt  from  the  ordinary  rule  of  Im- 
munity from  collateral  attack  become  more 
apparent  In  other  proceedings  the  Jodge 
stands  indifferent  between  the  parties;  the 
procedure  is  along  a  Iwaten  pathway,  found 
from  experience  most  promotive  of  Justice; 
and  the  Judgments  resulting  therefrom  are 
not  only  entered  under  the  supervision  of 
the  court,  but  are  subject,  Iiefore  becoming 
conclusive,  to  the  scrutiny  and  criticism  of 
opposing  counsel.    Thus  rendered,  the  po» 
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siMllty  of  tbelr  flndiogs  Incorrectly  stating 
the  facts  on  trUch  tbey  are  based  are  remote, 
It  not  impossible.  Under  such  circumstances 
It  is  not  difficult  to  account  for  tbe  origin 
and  permanence  In  our  jurisprudence  of  tbe 
role  ordinarily  applicable  that  tbe  findings 
of  a  Judgment  sball  import  verity  and  tbat 
its  conclusions  shall  be  inviolable).  Tbe 
characteristics  of  such  a  Judgment  are  en- 
tirely different  from  those  which  dlstlngniah 
a  judgment  for  direct  contempt.  The  latter 
Is  sununary,  and  in  a  sense  ex  parte,  in  that 
the  court  is  tbe  only  active  factor  in  its  ren- 
dition. Wlmtever  part  the  contemner  may 
have  contributed  to  it  was  completed  before 
the  action  of  the  court  commenced.  With 
the  announcement  of  the  punishment  in- 
flicted tbe  judgment  became  final,  except  for 
its  formal  entry  upon  the  record.  When 
so  entered  its  only  resemblance  to  an  ordi- 
nary judgment  is  in  its  form.  The  court's 
adjudication  is  a  conviction  and  its  com- 
mitment in  consequence  an  execution.  E3x 
parte  Kearney,  7  Wheat,  loc.  dt  43,  6  L. 
Ed.  391. 

The  judicial  poise,  therefore,  which  en- 
ables the  upright  judge  to  hold  the  balance 
of  justice  evenly  and  fairly  in  an  ordinary 
case,  is  difficult  to  maintain  in  a  proceed- 
ing for  direct  contempt.  This  is  due  more, 
perhaps,  to  the  limitations  of  nature  than 
purpose  on  the  part  of  the  judge.  B^ng 
human,  bis  impulses  and  passions  are  sub- 
ject to  the  same  influences  which  actuate 
other  men;  and  while  a  contempt  of  court 
is,  as  its  words  clearly  indicate,  a  manifes- 
tation of  disrespect  towards  a  tribunal  in 
which  justice  is  administered,  the  judge  in 
whose  presence  and  hearing  the  offense  is 
committed  maintains,  indeed,  the  true  judi- 
cial attitude,  if,  in  passing  judgment  on  the 
offender,  he  assesses  the  punishment  free 
from  any  feeling  of  personal  affront.  The 
danger  of  this  not  being  done  constitutes  an 
all-sufficient  reason  why  a  court  of  review 
should  in  a  case  of  this  character  carefully 
consider  all  of  the  facts  leading  up  to  the 
judgment,  to  determine  if  justice  has  been 
fairly  administered,  and  not  content  itself 
with  the  conclusiveness  of  the  face  of  same 
as  in  ordinary  cases.  A  contrary  ruling  in- 
volves, not  only  in  its,  essence  but  in  its  ap- 
plication, the  absurd  conclusion  that  the 
judge,  athough  bis  fiat  determines  a  ques- 
tion of  pergonal  liberty,  is  Incapable  of  act- 
ing intemperately  or  unwisely,  even  where 
he  may  regard  himseU,  through  a  mistaken 
idea  of  what  contempt  consists,  as  personally 
concerned,  or  that  the  courts  are  surrounded 
by  a  sacred  aura,  which  precludes  inquiry 
into  their  actions,  lest  their  dignity  be  low- 
ered, their  efficacy  lessened,  or  their  exist- 
ence endangered. 

Fortunately,  however,  for  the  rights  of  the 
individual — paramount  to  all  else  in  a  free 
country — ^form,  ceremony,  and  a  blind  ad- 
herence to  preoedoit  ate  no  longer,  U  they 


ever  were,  dominating  Influotces  in  Judicial 
acticm.  Year  by  year  the  rulings  of  courts 
of  last  resort  exemplify  this  fact.  Technical- 
ities are  being  swept  away ;  and  precedents 
are  followed  if  reason  supports  their  appli- 
cation, but  not  otherwise.  What  tbe  courts 
require  and  demand,  in  the  wise  and  whole- 
some administration  of  justice,  is  that  the 
facts  Id  any  given  case  may  be  fully  known. 
Justice,  It  is  true,  Is  typified  as  being  blind, 
but  only  as  indicative  of  her  impartiality. 
Deafness  has  never  been  designated  as  one 
of  her  attributes.  Deprived  of  this  sense, 
the  suitors  at  her  sbrlne  would  receive  but 
haphazard  consideration.  For  these  reasons, 
therefore,  and  others  not  necessary,  in  a 
proper  conservation  of  time  and  space,  to  be 
added,  we  give  our  unqualified  approval  to 
the  rule  announced  in  the  Creasy  (243  Mo. 
679,  148  S.  W.  914,  41  L.  R.  A.  [N.  S.]  478) 
and  O'Brien  (127  Mo.  477,  30  S.  W.  158) 
Cases,  and  impliedly  indorsed  in  the  Clark 
Case  (208  Mo.  121,  106  S.  W.  990,  15  L.  R. 
A.  TN.  S.]  389),  to  the  effect  that,  in  a  pro- 
ceeding by  habeas  corpus  to  secure  the  re- 
lease of  one  from  a  commitment  for  a  direct 
contempt,  we  will  look  beyond  the  findings 
of  the  judgment,  where  the  truth  of  same  as 
set  forth  in  the  return  is  denied  by  the  crni- 
temner,  to  ascertain  the  full  facts  from 
which  the  right  to  the  writ  may  be  deter- 
mined. 

II.  The  right  of  review  not  being  confined 
to  the  findings  of  the  commitment,  let  us  in- 
quire whether  these  findings  are  sufficiently 
in  accord  with  the  facts  to  sustain  the  judg- 
ment If  not,  and  the  variance  is  inadver- 
tent, it  is  unexcusable;  UJ  willful,  it  is 
worse.  A  more  specific  characterization  is 
unnecessary,  because  it  Is  not  conceivable, 
either  in  this  or  any  other  case,  that  a  judge, 
charged  with  the  administration  of  justice 
and  having  a  purpose  only  to  preserve  the 
dignity  of  the  court  In  which  he  presides, 
will  countenance  or  even  tacitly  consent  to 
the  making  of  a  falsified  record  to  sustain 
judicial  action.  Summarized,  the  findings 
upon  which  the  judgment  is  based  are  as 
follows:  Filing  the  application  for  a  change 
of  venue;  declining  to  proceed  with  the 
trial;  saying  to  the  court  that  the  state 
could  not  have  a  fair  and  impartial  trial 
in  that  tribunal,  that  the  court  was  without 
jurisdiction,  and  that  before  the  judgment 
of  conviction  was  announced  the  petitioners 
were  willing  to  go  to  jail  in  order  to  get 
justice;  and  in  accusing  the  court,  in  its 
presence  and  hearing  and  in  that  of  a  large 
number  of  persons  there  assembled,  of  par- 
tiality to  the  defendant  and  prejudice  against 
the  state.  The  uncontradicted  testimony  of 
the  witnesses  sustains  only  three  of  these 
findings,  viz.:  (1)  Filing  the  application  for 
a  change  of  venue;  (2)  declining  to  proceed 
with  the  trial;  and  (3)  stating  that  the 
court  was  without  Jurisdiction.  This  last 
may  properly   be  considered  in  connection 
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with  the  declination  to  proceed  with  the  trial 
because  it  Is  shown  to  have  been  stated  as 
a  reason  for  not  so  proceeding. 

[8,  4]  The  statute  (section  38S1,  R.  S.  1909), 
so  far  as  its  terms  are  applicable  to  the 
f&cts  here,  defines  a  direct  contempt  to  be 
any  disorderly,  contemptuous,  or  insolent  be- 
havior committed  during  the  session  of  the 
court,  in  its  immediate  view  and  presence, 
and  directly  tending  to  interrupt  its  proceed- 
ing or  to  impair  the  respect  due  to  its  au- 
thority. Comprehensive  as  Is  this  defini- 
tion, it  is  not  to  be  construed  as  a  limitation 
upon  the  right  of  the  courts  to  punish  for 
contempt;  this  power  being,  as  we  held  in 
the  Shepherd  Case,  177  Mo.  205,  76  8.  W. 
79,  99  Am.  St.  Rep.  624,  and  In  Ex  parte 
Crenshaw,  80  Mo.  loc.  cit.  453,  inherent,  is, 
In  the  absence  of  constitutional  inhibition, 
free  from  the  definitive  action  of  the  Tjegia- 
lature.  In  this  general  declaration  as  to 
the  iKtwer  of  the  courts  we  are  not  unmind- 
ful of  the  modification  of  the  rule  in  the 
Shepherd  Case  In  Ex  parte  Creasy,  243  Mo. 
680,  706,  148  S.  W.  914,  41  I^  R.  A.  (N.  S.) 
478,  which,  however,  under  the  facts,  does 
not  affect  the  matter  at  Issue. 

[S-7]  The  manifestations  of  contempt  being 
as  varied  as  the  actions  of  the  human  mind 
(6  R.  C.  li.  p.  491,  §  4),  it  remains  to  be  de- 
termined, regardless  of  the  statute,  whether 
either  or  all  of  the  three  findings  sustained 
by  the  facts  are  suflldent  to  establish  the 
contumacy  of  the  petitioners.  A  few  gen- 
eral observations,  although  trite,  may  serve 
to  clear  the  atmosphere  for  the  concrete  con- 
sideration of  the  question.  Primarily  courts 
are  constituted  to  settle  controversies.  The 
nature  of  the  matter  in  dispute  is  immaterial. 
It  may  involve  the  right  of  that  Intangible 
thing  we  call  the  state  to  punish  an  offender 
for  an  Infraction  of  the  law,  or  the  settle- 
ment of  differences  between  private  indi- 
vidnals.  In  short,  a  court  is,  in  a  sense,  a 
clearing  house  for  errors.  Its  purpose  Is  to 
determine  the  right  conclusion  to  be  reached 
in  a  given  case.  If  the  question  involved  be 
not  controverted,  it  Is  not  for  its  consid- 
eration. The  course  pursued,  therefore,  hy 
counsel  In  the  conduct  of  a  case,  it  deferen- 
tial, can  constitute  no  ground  of  offense.  In 
a  somewhat  careful  review  of  the  authorities 
we  have  been  unable  to  find  any  case  in 
which  It  Is  held  that  the  respectful  .filing  of 
any  pleading  or  motion,  whi(ii  may  reason- 
ably be  termed  pertinent  and  not  in  its  terms 
offensive,  will  be  regarded  as  contemptuous. 
In  Johnson  v.  State,  87  Ark.  45,  112  S.  W. 
143,  18  L.  R.  A.  (N.  S.)  619,  15  Ann.  Cas.  531, 
it  is  affirmatively  ruled  that  the  repeated 
filing  of  motions  suggesting  the  disqualifica- 
tion of  a  Judge,  if  done  In  a  respectful  man- 
ner, will  not,  although  deemed  by  the  trial 
court  to  be  for  vexation  and  delay,  consti- 
tnte  contempt. 

A  holding  to  the  contrary  would,  In  our 
opinion,  tend  to  limit  the  right  of  counsel  to 


I  tlie  detriment  of  litigants.  If  ttiis  latitude 
be  denied,  the  full  purpose  of  a  court's  crea- 
tion will  cease,  and  the  reason  for  its  ex- 
istence will  be  at  an  end.  If  the  power  of 
the  courts  to  thus  limit  counsel  In  the  courte- 
ous presentation  of  what  they  may  deem 
errors  in  a  case  be  conceded,  a  condition  of 
judicial  tyranny  'will  be  rendered  possible, 
which  will  sooner  or  later  make  the  admin- 
istration of  Justice  a  farce  and  the  Impartial 
attitude  of  courts  a  byword.  If  this  conclu- 
sion Is  In  accord  with  reason,  then  the  chal- 
lenge to  the  fairness  oC  the  Judge,  made  by 
counsel  for  the  state  and  styled  in  the  record 
a  motion  for  a  change  of  venue,  did  not.  In 
Itself,  constitute  such  a  mark  of  disrespect 
or  a  matter  of  c^ense  as  to  merit  punish- 
ment The  bnrden  of  the  motion  was  not 
to  assail  the  Integrity  of  the  court,  but  that 
It  had  prejudged  the  case.  We  must  look, 
therefore,  to  the  manner  In  which  the  motion 
was  made  to  determine  if  the  action  of  the 
court  can  be  sustained,  for  a  contempt  like  a 
crime  must  be  measured  by  the  intent  with 
which  it  is  committed.  People  v.  La  Fetra, 
171  App.  Div.  269,  157  N.  Y.  Supp.  386; 
Wells  V.  Commonwealth,  21  Grat.  (Va.)  COO; 
Ex  parte  Biggs,  64  N.  C.  loc.  dt  217. 

Counsel  asked  leave  to  file  the  motion, 
stating  the  reason  therefor,  and  citing  the 
statute  nnder  which  It  was  claimed  to  bo 
authorized.  The  court,  while  questioning 
the  application  of  the  statute,  except  when 
Invoked  by  a  defendant,  granted  the  request. 
The  motion  was  prepared,  examined  by  the 
court,  and  permitted  to  be  filed.  It  was  then 
overruled,  and  counsel  directed  to  proceed 
with  the  trial.  If,  up  to  this  point,  there 
was  any  semblance  of  ccmtempt  in  the  con- 
duct of  counsel,  the  record  does  not  indicate 
it,  nor  is  it  established  by  the  testimony 
of  witnesses  present  during  the  entire  trans- 
action. The  Judge  himself  did  not  so  regard 
it.  Ever  alert,  as  he  should  be,  to  preserve 
the  dignity  of  his  tribunal,  he  found,  thus 
far,  at  least,  no  cause  for  affront;  but,  aft- 
er having  examined  the  motion,  which  is 
brief,  clear,  and  easy  of  comprehension,  he 
gave  his  assent  to  its  becoming  a  part  of 
the  files,  and  In  the  orderly  course  of  proce- 
dure overruled  it  If  he  had  deemed  it  oth- 
erwise than  the  exercise  of  a  right  accord- 
ed to  counsel  nnder  the  recognized  rules  of 
procedure,  he  would  have  refused  to  per- 
mit It  to  be  filed,  and  If  this  had  been  Inad- 
vertently done,  he  would  have  ordered  it 
stricken  from  the  files.  Familiar,  therefore, 
with  all  of  the  facts  and  circumstances  con- 
nected with  the  filing  of  the  motion,  the  court 
gave  its  assent  thereto,  which  It  would  not 
have  done,  if  the  act  had  been  accompanied 
by  an  insult  of  any  character.  An  act  whl<4i 
indicates  no  Insult,  even  to  the  scrutinizing; 
eye  of  the  court,  cannot  reasonably  be  con- 
sidered subject  to  censnre,  much  less  condign 
ininlshment  We  must  conclude,  therefore, 
not  only  from  the  record,  tiie  testimony  of  the 
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witnesses  wblch  we  bave  set  forth  In  detail 
in  the  statement  of  facts,  and  the  conduct  <rf 
tbe  court,  that  there  was,  neither  In  the  act 
of  counsel  nor  In  the  uianner  In  which  It  was 
p«rfornied,    a    manifestation    of    disrespect. 

We  might  well  conclude  here,  and  order 
the  dlschan;e  of  the  petitioners  If  the  sum  of 
their  otTendlug  was  limited  to  the  alleged  Im 
proper  filing  of  the  application  for  a  change 
of  venue.  Tb&re  arc  others,  however,  as 
we  have  noted :  (1)  Declining  to  proceed  with 
tlie  trial;  and  (2)  denying  the  court's  Juris- 
dietlcm.  They  may  be  considered  together, 
because,  under  the  facts  In  this  case,  they  are 
inseparable.  In  declining  to  proceed  on  ac- 
count of  the  court's  alleged  unfairness,  the 
qaestlon  of  its  lack  of  jurisdiction  was  neces- 
sarily Involved,  and  h«ice  not  Inconsistently 
asserted.  We  do  not  understand,  and  It  is 
not  contended,  that  either  of  these  acts  was 
committed  in  a  contemptuous  manner.  If 
so,  there  is  no  evidence  to  sustain  such  a 
contention.  The  affirmative  attitude  of  coun- 
eel,  as  Indicated  by  Mr.  Ewing,  when  direct- 
ed to  proceed  with  the  trial,  was  to  the  con- 
trary. He  said,  in  snbstnnce,  that  he  had 
filed  the  motion  for  a  change  of  venue  in 
good  faith  and  with  as  much  earnestness 
as  he  had  ever  filed  a  paper  in  court.  The 
charge  of  contempt,  therefore,  if  sustained 
by  either  of  these  findings,  must  consist  In 
the  acta  themselves. 

The  only  tenable  ground  upon  which  this 
contention  can  be  based  Is  that  counsel's  con- 
duct Interrupted  the  proceedings  of  the  court 
and  thus  hindered  the  administration  of  Jus- 
tice. That  a  refusal  of  an  ofllcer  charged 
with  the  control  of  the  prosecution  of  a  state 
case  to  proceed  with  a  trial  may  or  may  not, 
under  a  proper  state  of  facts,  constitute  con- 
tempt, we  are  not  called  upon  to  determine 
in  this  case.  Counsel  here  seeking  release 
were  not  so  charged.  Their  duty  as  represen- 
tatives of  the  Attorney  General,  acting  under 
the  direction  of  the  Governor,  was  to  assist 
the  prosecuting  attorney.  The  statute  (sec- 
tion 967,  R.  S.  1909)  in  relation  thereto  Is 
definite  In  Its  terms  and  unmistakable  In  Its 
meaning.  Neither  upon  their  own  assump- 
tion nor  under  the  orders  of  the  court  were 
counsel  authorized  to  exercise  any  greater 
prerogative,  in  the  absence  of  the  disquali- 
fication of  the  prosecuting  attorney.  A  con- 
dition might  of  course  arise,  due  to  the  in- 
c«pacity  of  the  latter,  which  would  render  it 
necessary  for  the  court  to  direct  assisting 
QDunsel  to  assume  control  of  the  trial  of  a 
case.  Xo  such  condition  existed  here.  The 
record  affirmatively  declares  that  the  prose- 
cuting attorney  had  declined,  no  reason  be- 
ing stated,  to  participate  In  this  prosecution. 
No  such  authority  is  conferred  on  this  offi- 
cial; and,  in  the  absence  of  any  fact  which 
would  hare  disqualified  him,  his  sworn  duty 
lequired  him  to  at  least  participate  in,  if  he 
did  not  direct,  the  proceeding.  The  statute 
deflnins  l>i&  duties  Is  mandatoiy.     Sectioa 


1007,  a.  S.  1909.  The  announcement  of  the 
court,  therefore,  that  the  prosecuting  attor- 
ney would  not  prosecute,  but  that  asststlng 
counsel  would  conduct  the  proceeding,  con- 
ferred no  such  unqualified  controlling  power 
upon  the  latter  In  the  disposition  of  the  case 
Hs  to  render  their  presence  alone  necessary 
to  the  continuance  of  the  prosecution.  Con- 
strued otherwise,  the  statute  would  authorize 
the  Governor  to  override  by  his  direction  the 
will  of  the  people,  whether  exercised  wisely 
or  not,  In  their  selection  of  an  officer 'to  prose- 
cute offenders  against  the  law.  The  province 
of  this  statute  is  to  afford  assistance  to  the 
prosecuting  attorney,  and  not  to  usurp  his 
power.  Rightly  construed.  It  is  a  wise  pro- 
vision ;  given  unusual  scope.  It  cannot  but 
prove  pernicious  In  Its  operation. 

[•]  When,  therefore,  counsel  declined  to 
proceed,  the  court,  conscious  of  the  duty  de- 
volving on  tbe  prosecuting  attorney,  could 
have  called  him  In  and  directed  him  to  con- 
duct the  trial  to  a  conclusion.  There  Is  no 
merit,  therefore,  in  the  claim  that  the  fail- 
ure or  refusal  of  counsel  to  proceed  with  the 
trial  constituted  any  practical  barrier  to  the 
court's  progress  In  the  discharge  of  Its  dn- 
ties.  Following  the  declination  of  counsel  to 
proceed  and  tbe  refusal  of  the  court  to  grant 
them  time  In  which  to  apply  to  the  Supreme 
Court  for  a  writ  of  prohibition,  the  court  de- 
clared their  conduct  to  be  contemptuous,  and 
despite  their  repeated  asseverations  that  they 
bad  filed  the  motion  and  declined  to  proceed 
believing  their  conduct  to  be  anthorized  un- 
der section  5198,  R.  S.  1909,  they  were  fined. 
Upon  their  refusal  to  pay  same  they  were 
ordered  committed  to  Jail.  An  unfortunate 
incident  followed  the  assessment  of  the  pun- 
ishment of  counsel  In  the  remark  of  the 
Judge  that  it  would  be  necessary  to  satisfy 
him  that  tbe  fines  were  not  paid  out  of  the 
public  funds.  We  refer  to  this  reluctantly, 
only  to  say  that  the  remark  did  not  consti- 
tnte  an  Illuminating  illustration  of  that  cool 
Judicial  equipoise  which  should  characterize 
the  conduct  of  a  Judge  assessing  punishment 
against  counsel  for  an  infraction  of  the 
court's  dignity.    ^ 

III.  Bolding,  as  we  do,  that  the  acts  of 
counsel  were,  neither  In  themselves  nor  on 
account  of  the  demeanor  which  characterized 
their  conimls8l<»i,  contemptuous.  It  Is  not 
necessary  to  detramine  whether  the  motion 
which  constituted  a  challenge  to  the  fairness 
of  the  court  was  authorized  under  that  sub- 
division of  section  6198,  R.  S.  1909,  whldi 
provides  that  a  judge  shall  he  Incompetent 
to  hear  and  try  a  case  when  In  any  wise  In- 
terested or  prejudiced.  The  origin  and  his- 
tory of  this  section  has  beea  chronologically 
presented  In  the  briefs,  where  it  may  be 
readily  examined,  and  It  is  therefore  unnec- 
essary to  set  It  out  herein.  It  will  be  time 
enough  to  construe  the  statute  when  con- 
fronted with  that  duty. 

[•]  IV.  Whatever  may  be  said  In  the  above 
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bebalf,  however,  since  It  does  not  constitute 
a  ruling  necessary  to  tlie  determination  of 
tlie  case,  may  property  be  regarded  as  the 
personal  obserrattons  of  the  writer.  The  ap- 
plication of  the  statute,  other  than  when  in- 
voked by  a  defendant,  although  that  seems  to 
have  been  its  usual  construction,  is  not  un- 
i-easonable.  A  condition  of  the  public  mind 
may  exist  in  a  locality  which  would  impel  a 
public  prosecutor,  in  an  honest  effort  to  dis- 
charge his  duty,  to  at  least  call  the  trial 
judge's  attention  to  circumstances  indicating 
that  he  had,  although  without  corrupt  In- 
tent, prejudged  the  case,  and  that  it  should 
be  tried  by  another.  This  would  involve  no 
question  of  personal  integrity,  afford  at  least 
a  fair  opportunity  for  the  state  to  conduct 
the  prosecution  free  from  any  possible  ulte- 
rior Influence,  and  in  no  wise  interfere  with 
any  right  accorded  to  the  defendant.  Let  us 
suppose,  although  the  illustration  may  be  re- 
mote, a  condition  of  the  public  mind  where 
the  doctrine  of  meum  and  tuum,  so  far  as  it 
applies  to  the  saeredness  of  public  property, 
has  come  to  be  lightly  regarded,  and  while 
a  proper  sensitiveness  as  to  the  rights  of 
private  individuals  may  prevail,  as  to  the 
rights  of  the  public,  "the  good  old  rule  suf- 
dceth  them,  the  simple  plan,  that  they  should 
take  who  have  the  power,  and  they  should 
keep  who  can."  Where  this  standard  of 
right  prevails,  its  influence  may  possibly  ex- 
tend to  a  greater  or  less  degree  to  the  instru- 
mentalities employed  in  the  administration 
of  justice.  Judges  themselves,  although  un- 
conscious of  same,  may  be  subject  to  this  in- 
fluence. Where  it  exists,  justice  cannot  be 
fairly  administered  by  those  subject  thereto. 
The  remedy  is  simple.  Upon  the  suggestion 
of  prejudice  being  made  under  section  5198, 
the  judge,  prompted  by  that  sense  of  delicacy 
and  duty  which  renders  him  averse  to  Judi- 
cial action  upon  an  intimation  of  his  interest 
in  the  matter  at  issue,  will  retire  and  call  in 
another  to  try  the  case.  Section  6201,  R.  S. 
1909,  reascmably  construed,  will  authorize 
this  course.  Such  a  course  would  indicate  a 
high  sense  of  ofliclal  duty,  as  well  as  a  dis- 
passionate purpose  on  the  part  of  the  Judge 
to  free  the  case  from  even  an  intimation  that 
he  could  not  fairly  conduct  it. 

The  reasoning  of  this  court  In  awarding 
a  writ  of  prohibition  against  a  circuit  Judge 
in  State  ex  rel.  v.  Wear,  129  Mo.  619,  31  S. 
W.  608,  gives  favorable  color  to  the  correct- 
ness of  the  foregoing  conclusion.  While  the 
facts  in  that  case  are  somewhat  different 
from  those  in  the  case  at  bar,  the  construc- 
tion given  to  section  5198  (then  4174)  is 
strongly  persuasive  of  what  constitutes  a 
proper  application  of  that  section.  In  the 
Wear  Case  the  ground  of  disqualiflcation 
which  the  Judge  himself  had  recognized  was 
relationship  to  the  accused.  The  Judge,  rec- 
ognizing this  relationshii>  and  its  consequent 
disqualifying  effect,  had  called  in  a  Judge 


from  an  adjoining  drcnit;  but  when  he  ap- 
peared to  try  the  case  Judge  Wear  refused  to 
surrender  the  courtroom  to  him  or  otherwise 
permit  him  to  proceed.  Thereupon  the  prose- 
cuting attorney  of  the  county  where  the  case 
was  pending  applied  for  and  was  granted  a 
writ  of  prohibition.  This  court,  in  grahtinK 
the  writ,  cited  the  Constitution  (section  29, 
art.  6),  which  provides,  in  the  event  of  a 
vacancy  in  the  office  of  a  Judge  or  his  in- 
ability for  any  cause  to  hold  a  term  or  part 
of  a  term,  the  same  may  be  held  by  a  judge 
of  any  other  circuit ;  and  at  the  request  of  a 
Judge  of  any  circuit,  any  term  or  part  of  a 
term,  in  the  circuit  of  the  judge  unable  to 
hold  the  court,  may  be  held  by  the  Judge  of 
any  other  circuit.  The  Legislature  is  author- 
ized to  make  such  provisions  for  the  holding 
of  court  as  is  found  necessary.  "In  obedience 
to  this  command  of  the  Constitntion,"  says 
the  court,  "the  Legislature  enacted  section 
4174."  The  section  is  then  set  forth  In  full, 
and  is  identical  in  its  terms  with  what  is  now 
section  5198.  As  a  method  to  raider  this  sec- 
tion operative,  section  4178,  B.  S.  1889  (now 
5201),  was  enacted,  which  provides  how  and 
under  what  circumstances,  when  the  incom- 
petency of  a  Judge  is  alleged,  another  may 
be  called  In.  In  discussing  these  constitu- 
tional and  statutory  provisions  the  court 
said: 

"It  is  plain  that  Judge  Wear,  by  his  rela- 
tion to  his  son.  the  defendant,  was  disqualified, 
and,  knowing  tliis,  it  was  his  imperative  duty  to 
either  order  an  election  of  a  special  judge,  or" 
to  call  in  "the  judge  of  another  drcoit  to  sit 
in  the  trial  of  said  indictment." 

As  a  logical  conclusion  flowing  from  this 
reasoning  it  would  seem  that  the  duty  of  the 
Judge,  whose  right  to  sit  was  challenged, 
would  be  equally  imperative,  regardless  of 
the  ground  of  disqualiflcation  urged,  if  with- 
in the  terms  of  the  statute. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  Judgment  against  the  petitioners 
should  be  set  aside,  and  that  they  should  be 
discharged.    It  Is  so  ordered. 

FARIS,  J.,  concurs.  WILLIAMS,  J.,  con- 
curs In  paragraphs  I,  II,  III,  and  the  result, 
but  expresses  no  opinion  as  to  matter  dis- 
cussed in  paragraph  IV. 


BANK  OF  EIBKSVILLE  v.  SLOOP  et  aL 
(No.  12876.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

Dee.  31,  1917.    Rehearing  Denisd 

Jan.  28,  1918.) 

1.  Banks  and  Banking  <&=9ll4  —  Acts  or 
Officebs  and  Agents— Ratification. 
Under  Rev.  St.  1909,  I  1112,  as  re-enacted 
in  Laws  1915,  p.  146,  S  90,  providing  that  the 
cashier  of  a  state  bank  shall  have  no  power 
to  sell  any  notes  or  other  obligations  received  by 
it  for  money  loaned  until  such  power  and  au- 
thority shall  have  been  given  him  by  the  board 
of  directors  at  a  regular  meeting  and  that  all 
acts  ot  selling,  etc.,  done  by  him  without  such 
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authority  shall  be  nnll  and  void,  tb«  cashier's 
act  in  selling  a  note  without  authority  could  not 
be  ratified. 

2.  Banks  and  Banking  ^=>114  —  Acts  or 
Ofitcebs  and  Agents— Ratification. 

Bev.  St.  1909,  I  1099,  as  amended  and  re- 
enacted  in  Laws  1915.  p.  140,  |  80,  requiring 
boeids  of  directors  ox  banks  to  bold  regular 
meetings  at  least  once  a  month  and  keep  a  writ- 
ten record  at  their  approval  or  disapproval  of 
each  pnrchase  and  saJe  of  securities,  etc.,  does 
not  authorize  the  board  to  approve  a  side  of 
securities  by  the  cashier  after  it  is  made  where 
there  was  no  prior  authority  as  required  by 
Rer.  St  1900,  f  1112,  as  re-enacted  in  Laws 
1915,  p.  146,  {  90,  but  must  be  OMstnied  as  re- 
ferring to  the  approval  of  the  manner  in  which 
the  authority  previously  given  has  been  carried 
out 

3,  Bills  and  Notes  ig=>4S2(2)  —  Title  ot 
Plaintiff— Right  to  Attack. 

In  an  action  on  a  note  given  to  a  bank  and 
transferred  by  its  cashier  to  plaintiff,  defend- 
ants may  attack  plaintitE's  title  on  the  ground 
that  the  cashier  had  no  authority  to  transfer 
the  note,  though  the  bank  is  not  complaining 
of  the  cashier's  act. 

Appeal  from  Clrcnit  Court,  Schuyler  Coun- 
ty;  CD.  Stewart,  Judge. 

Action  by  the  Bank  of  Kirksville  against 
John  Sloop  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Afflrmed. 

Hlgbee  &  Mills,  of  KirksvlUe,  for  appel- 
lant Fogle  &  Fogle,  of  Lancaster,  and 
Cbarles  Murrell,  of  Kirksville,  for  respond- 
ents. 

ELLISON,  P.  J.  PlalnUrg  action  is  on 
a  promissory  note.  The  trial  court  directed 
a  verdict  for  defendant,  whereupon  plain- 
tiff took  an  involuntary  nonsuit. 

Hie  note  was  executed  by  defendants  to 
tlie  Farmers'  State  Bank  of  Greentop  for 
$4,000,  wltb  8  per  cent  Interest  from  its 
date  of  July  26, 1916,  due  in  00  days.  It  was 
transferred  to  the  plaintiff  bank  on  August 
2,  1915,  by  the  following  Indorsement  In 
bUnk: 

"Without  recourse.  Farmers'  State  Bank  of 
Greentop,  by  W.  L.  Toung,  Cashier." 

Afterwards,  on  August  30,  191S,  among 
other  proceedings,  the  following  entry  was 
made  in  the  record  of  a  meeting  of  the  dl- 
rectMS  of  the  latter  bank: 

"Notice  was  taken  of  cash  discount  and  ap- 

S roved  that  John  Sloop  guardian  and  curator  of 
r.  L.  Caster  et  al.  note  to  bank  of  Kirksville 
for  $4,000  same  being  assigned  without  recourse 
on  us." 

The  petition  alleged  the  execution  of  the 
note  and  its  purchase  by  plaintiff  and  the 
indorsement  we  have  set  out.  The  answer  of 
defendants  was  a  general  denial. 

Defendants  insist  that  the  action  of  the 
cashier  of  the  Fanners'  Bank  in  selling  and 
Indorsiiig  the  note  was  a  nullity,  and  did 
not  ccmvey  title  to  the  plaintiff.  .This  in- 
tigteace,  nnder  the  express  terms  of  the 
statute,  is  well  founded.  The  statute  (sec- 
tioa  1112.  B.  S.  1909,  in  this  respect  re-en- 
acted In  Laws  1915,  p.  146,  {  00)  reads  tbat: 


'The  cashier  [of  a  state  bank]  or  any  other 
officer  or  employi  shall  have  no  power  to  in- 
dorse, sell,  pledjge  or  hypothecate  any  notes, 
bonds  or  other  obligations  received  by  said  cor- 
poration for  money  loaned,  until  such  power  and 
authority  shall  have  been  given  such  cashier  or 
other  officer  or  employ^  by  the  board  of  directors 
in  a  regular  meeting  of  the  board,  a  written  rec- 
ord of  which  proceedings  shall  first  have  been 
made.  •  *  •  And  all  acts  of  indorsing,  sell- 
ing, pledging  and  hypothecating  done  by  said 
cashier,  or  other  officer  or  employ^  of  said  badk, 
without  the  authority  from  the  board  of  direc- 
tors, shall  be  null  and  void." 

This  statute  has  several  times  been  given 
a  literal  Interpretation  by  the  Supreme 
Court  and  Courts  of  Appeals.  Bank  t.  Lyons, 
220  Mo.  538,  554,  119  S.  W.  540;  Bank  v. 
Bank,  244  Mo.  554,  580,  599,  149  S.  W.  493; 
Hume  V.  Eagon,  83  Mo.  App.  576;  Yansandt 
V.  Hobbs,  84  Mo.  App.  628,  632;  Powers  v. 
Woolfolk,  132  Mo.  App.  354,  363,  111  S.  W. 
1187;  Miles  v.  Bank,  187  Mo.  App.  230,  238, 
173  S.  W,  713;  Musgrove  v.  Bank,  187  Mo. 
App.  483,  492,  174  S.  W.  171. 

[1]  But  it  Is  said  that  the  cashier's  act 
was  afterwards  ratified  .by  the  board  of  di- 
rectors at  the  meeting  above  noted.  In  oth- 
er words,  plaintiff  asserts  the  validity  of  an 
act  of  the  directors  done  after  the  cashier's 
indorsement,  which  the  statute  directs  shall 
be  done  before,  «nd,  if  not,  the  act  declared 
to  be  "null  and  void."  There  cannot  be  rat- 
ification In  such  circumstances.  See  opinion 
of  Bond,  J.,  in  Hume  v.  Eagon,  supra,  83  Mo. 
App.  583,  and  Musgrove  v.  Bank,  supra,  187 
Mo.  App.  492,  174  S.  W.  171;  Long  v.  Long, 
167  Mo.  App.  83,  150  S.  W.  1135.  The  case 
dted  by  plaintiff  (Cantrell  v.  Davidson,  180 
Mo.  App.  410,  168  8.  W.  271)  does  not  apply. 

[2]  Plaintiff  insists  that  the  effect  of  sec- 
tion 1112,  R.  S.  1900,  now  section  90,  Laws 
1915,  p.  146,  and  the  decisions  thereunder, 
has  been  changed  by  the  amendment  to  sec- 
Uon  1009,  B.  S.,  found  in  sectUm  80,  Laws 
1915,  p.  140.  The  statute  as  found  to  the 
latter  section  reads  that: 

"The  board  of  directors  of  each  and  every 
bank  organized  or  doing  business  under  this 
article  shall  hold  a  regular  meeting  at  least  once 
eadi  month  and  keep  a  written  record  of  its 
approval  or  disapproval  of  each  and  every  pur- 
c/WMs  and  sale  of  eecuritict  and  each  and  every 
discount,  loan,  acceptqnce,  renewal  or  other 
advavce,  including  every  overdraft  in  cxce-ss 
of  $100  made  since  the  fast  regular  meeting  of 
the  board,"  etc. 

The  words  Italldsed  are  the  dianges  made 
in  section  1099  of  the  general  statute,  and 
the  words  "purchase  and  sale  of  securltle.s" 
are  the  only  ones  affecting  the  present  con- 
troversy. The  sum  and  substance  of  platn- 
tUTs  contention  Is  that  if  the  board  of  di- 
rectors Is  to  "arerove  or  disapprove"  of  a 
sale  of  securities  after  the  sale  has  been 
made,  it  has  the  effect  of  annulling  the  pro~ 
vision  of  section  1112,  now  section  90,  Laws 
1915,  p.  1461 

We  think  this  is  an  incorrect  view.  The 
general  statute  (section  1112)  is  rewritten  in 
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the  law  of  1915  (section  90,  p.  146),  nnd,  as 
we  have  said  above,  It  Is  declared  therein  that 
the  cashier  shall  not  have  authority  to  sell 
the  notes  received  by  the  bank  for  loans  made 
by  the  bank,  nntU  he  first  gets  authority  from 
the  board,  and  that,  If  he  does  do  so,  bis  act 
is  null  and  void.  This  re-enactment  of  the 
statute  was  made  by  the  Legislature  with 
a  Jcnowledge  of  the  construction  placed  upon 
It  by  the  decisions  of  the  Supreme  and  appel- 
late courts  above  cited,  and  it  is  not  reason- 
able to  say  that  the  amendment  to  section 
1099  was  intended  by  the  Legislature  to  turn 
Its  re-enactment  of  section  1112  of  the  gener- 
al statute  into  meaningless  and  useless  print- 
ed matter.  Instead  of  intending  such  thing, 
it  intended  to  put  express  prohibition  upon 
the  right  of  the  cashier  of  a  bauk  to  convey 
title  to  its  assets  and  to  annul  his  act  if  be 
attempted  to  do  it.  Otherwise  a  cashier 
might  bodily  strip  a  bank  of  its  assets  with- 
out Its  knowledge. 

It  is  true  that  section  1099,  as  now  amend- 
ed by  section  80,  Laws  1915,  p.  140,  should  be 
held  to  serve  some  'useful  purpose,  and  we 
think  that  purpose  is  plainly  secured  by  ap- 
plying it  to  a  reflation  of  the  operation  of 
the  bank  and  the  duties  of  the  officers  as  be- 
tween themselves  and  the  bank.  A  bank 
cashier,  having  been  autnorlzed  by  the  board 
of  directors,  makes  a  sale  of  a  part  of  its 
assets  represented  by  a  note.  Under  this 
statute,  It  is  the  duty  of  the  board  to  examine 
his  report  of  the  sale  and  ascertain  when 
and  how  he  carried  out  its  orders,  and  to  see 
that  he  accounts  for  the  money  in  the  manner 
directed.  If  be  has  carried  out  the  direction 
of  the  board,  his  act  wIQ  be  approved.  If 
be  has  not,  it  will  be  disapproved,  and  be 
held  responsible  for  dereliction  in  duty.  This 
section  of  the  statute,  like  many  others  in  the 
same  act,  Is  intended  to  regulate  the  manner 
of  Gondncting  the  bank  as  between  the  offi- 
cers and  the  bank;  and  it  manifestly  should 
not  have  the  effect  of  nullifying,  by  Infer- 
ence, express  provisions  found  In  a  section 
further  on  in  the  same  law.  There  Is  nothing 
new  or  Inconsistent  In  requiring  subsequent 
ai^roval  of  things  which  must  be  previously 
anthorized.  They  often  subserve  different 
purposes.  If  this  law,  as  found  in  both 
sections,  Is  obeyed,  the  bank's  assets  are 
safeguarded,  and  the  bank's  Internal  manage- 
ment, orderly  conduct,  and  success  In  busi- 
ness are  made  secure. 

It  Is  of  no  concern  of  the  purchaser  of  a 
note  from  the  cashier  whether  the  letter's 
act  Is  afterwards  approved  by  the  board. 
His  only  concern  Is  with  the  cashier's  author- 
ity at  the  time  of  his  purchase. 

(3]  Plaintiff  insists  that  defendants  bave 
no  right  to  invoke  tbe  provisions  of  the  stat- 
ute (section  1112  aforesaid),  and  endeavor 
to  maintain  that  position  by  a  course  of  argu- 
Oient  we  deem  to  be  unsound.  It  Is  said 
that,  since  the  Farmers'  State  Bank  Is  not 


complaining,  defendants  cannot  be  harmed. 
But  defendants  as  makers  of  the  note  have  a 
right  to  question  plaintiff's  title.  Its  action 
is  set  forth  in  an  ordinary  petition  on  a 
promissory  note  alleged  to  have  been  duly  In- 
dorsed to  It  by  the  Farmers'  Bank.  If  that  Is 
not  true,  If  it  has  no  title,  it  has  no  right  to 
maintain  the  action.  If  the  Farmers'  Bank 
has  plaintiff's  money  and  has  not  conveyed  to 
plaintiff  any  title,  plaintiff  may  compel  It  to 
refund,  or,  perhaps,  if  plaintiff  prefers,  to  yet 
convey  a  title  by  proceeding  according  to  tbe 
express  provision  of  the  statute. 
The  Judgment  Is  affirmed.    All  concur. 


McGOIiDEBIOK  v.  WABASH  ET.  CO. 
(No.  12675.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Dec.  31,  1917.    Rehearing  Denied 

Jan.  28,  1918.) 

1.  M>ABTK&  AMD  SEBVANT  «B»315— INJURIES  TO 

TuiED  Pebson— Indepjenbent  Conxbactob. 
A  railroad  company,  being  required  under 
Rev.  St.  1909,  |  3150,  to  keep  down  the  under- 
growth along  its  right  of  way,  is  liable  for  in- 
juries to  persons  caused  by  the  negligence  of 
an  independent  contractor  in  doing  that  work, 
and  such  contractor  will  be  regarded  as  tbe  serv- 
ant or  agent  of  the  company. 

2.  HiQirwAYs  ®=»1S1(1)— Personal  Injubieb 
— Obstructions  Causing  Injury. 

The  placing  of  a  grindstone  mounted  on  an 
iron  frame  about  four  feet  high  on  a  public  road 
along  the  traveled  portion  thereof  in  a  position 
to  come  suddenly  into  view  in  coming  over  an 
embankment  is  calculated  to  frighten  an  ordi- 
narily g«itle  horse,  and  is  evidence  of  negli- 
gence. 

3.  Hmhwats  *=>184(3)— Trial  «=»141— In- 
juries—Presumptions— Instructions. 

Where  a  wagon  and  a  grindstone  were  plac- 
ed on  a  highway,  it  cannot  be  said  as  a  mat- 
ter of  law  that  a  passing  horse  became  frighten- 
ed at  the  wagon  instead  of  the  grindstone,  the 
former  being  a  usual  and  the  latter  an  unosnal 
object  upon  a  highway,  and  where  the  evidence 
was  without  conflict  that  the  horse  shied  at  tbe 
grindstone,  an  instruction  to  so  find  was  proper. 

4.  Highways  i8=s>184(3)— Injuries  from  Ob- 
structions—Actions— Instructions. 

WbUe  one  has  a  right  to  use  the  untrav- 
eled  portions  of  a  highway  for  temporary  storage 
of  things  necessary  for  carrying  oa  work,  yet 
what  constitutes  a  reasonable  time  under  the 
circumstances  is  for  the  jury  to  say,  and  an  in- 
struction that  as  a  matter  of  law  defendant  had 
not  overreached  its  right  to  use  of  highway  waa 
properly  refused. 

5.  HiGUWAYB  ^=»184(2)— Regulations— In- 
juries from  Obstructions  —  Competency 
of  Bvidenoe. 

In  an  action  for  damages  for  personal  in- 
jury caused  by  a  horse  becoming  frightened  at  a 
grindstone  negligently  placed  upon  a  highway, 
evidence  that  two  other  horses  shied  at  the 
grinijstone  after  it  was  taken  to  another  location 
was  competent. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; N.  M.  PettlngUl,  Judge. 

Action  by  Amanda  McOoldertck  against 
tbe  Wabash  Railway  Company.  Judgment 
toe  plaintiff,  and  defendant  appeals.  Af- 
flrffled. 
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J.  L.  Himils  and  N.  S.  Brown,  both  of  St 
Louis,  and  Higbee  &  Mills,  oJC  Lancaater,  for 
apitellant  A.  D.  Morris  and  Fogle  &  Fogle, 
all  of  Ijancaster,  for  respondent. 

BLAND,  J.  This  is  a  suit  for  personal  In- 
iuries.  Plaintiff  recovered  a  Judgment  for 
(3,000,  and   defendant   bas   appealed. 

Defendant  urges  tbat  a  demurrer  to  the 
evidence  should  have  been  sustained.  A  dis- 
position of  this  point  necessitates  a  detailed 
statemeit  of  the  evidence  taken  la  Its  most 
favorable  light  to  plaintiff.  This  evidence 
shows  ttiat  on  thie  lltb  day  of  August,  1916, 
plaintiff  and  her  little  daughter  went  from 
tbeir  home  to  Glenwood,  Mo.,  and  later  In  the 
day  they  returned.  About  the  time  she  reach- 
ed defendant's  track  on  the  return  trip  her 
luwae  became  frightened  at  a  grindstone 
situated  about  36  feet  west,  or  on  the  oppo- 
site side,  of  the  railroad  track  and  about  6 
feet  south  of  the  traveled  portion  of  the 
road.  The  evidence  showed  that  one  Martin 
bad  a  contract  with  the  defeudant  for  cnttiug 
vegetable  growth  from  Us  right  of  way  for  a 
distance  of  about  six  miles  along  the  rail- 
road in  the  vldnity  of  where  the  grindstone 
stood,  that  the  stone  that  morning  had  been 
at  another  place,  and  that  Martin  had  re- 
quested defendant's  sectionmen  to  move  it 
on  their  hand  car,  which  was  accordingly 
done,  to  the  place  where  it  frightened  plain- 
tiff's horse.  Martin  testified  tbat  be  had 
the  grindstone  placed  there  for  the  purpose 
of  grinding  his  sldkle,  which  was  being  used 
in  cutting  off  the  right  of  way.  The  grind- 
stone was  placed  there  about  10  o'clock  that 
morulog.  The  accident  happened  about  4 
o'dodc  of  the  same  day.  The  evidence 
shows  tbat  there  was  a  wagon  placed  In  the 
road  between  the  grindstone  and  the  rail- 
road tnuAa.  The  grindstone  was  about  8 
fett  west  at  the  wagon.  The  stone  was  about 
16  to  18  inches  in  diameter,  and  stood  on  an 
iron  frame  about  4  feet  high.  There  was 
a  water  funnel  suspended  above  the  stone, 
a  treadle  attaclied  to  the  frame  with  which 
to  turn  the  stone,  and  a  seat  on  the  frame. 
It  was  an  old  grindstone,  and  such  a  one  as 
is  commonly  used  by  farmers.  It  belonged 
to  Martin. 

Plaintiff  went  to  Glenwood  about  2:00 
o'clock  in  the  afternoon  in  question,  and 
when  the  horse  passed  the  grindi^tone  on  the 
way  to  town.  It  ahled  at  it,  and  Martin,  who 
was  then  grinding  his  sickle,  started  toward 
plaintiff,  when  she  hit  the  horse  a  lick  and 
drove  him  by  the  grindstone  and  on  to  town. 
The  grindstone  was  on  the  west,  or  opposite, 
side  of  the  railroad  from  the  town  of  Glen- 
wood, and  the  railroad  at  the  crasslng  was 
located  on  ground  about  10  to  11  feet  high- 
er than  the  ground  to  the  ea.st  Plaintiff 
testffled  that  when  they  arrived  at  a  point, 
on  tlie  <ii>poelte  side  of  the  railroad  cross- 
ing firom  the  grindstone,  where  the  horse 
c-ouldji^  fijTjBf.  ^e  apex  of  tb^  embankmeot. 


he  shied  and  whirled  around  and  ran  back 
for  100  feet,  where  he  stopped  and  began  to 
eat  weeds.  When  the  horse  became  fright- 
ened and  whirled  around  It  threw  plaintiff 
out  of  the  buggy,  causing  the  same  to  run 
over  her,  to  her  severe  injury.  A  mail  car- 
rier came  along  after  the  accident,  and  got 
into  plaintiff's  buggy  and  drove  the  horse  by 
the  grindstone.  The  horse  again  became 
frightened  at  it,  and  the  mall  carrier  hit 
the  horse  and  made  him  go  by.  The  horse 
was  described  as  a  very  gentle  horse,  would 
stand  without  hitching,  and  could  be  driven 
safely  by  a  child.  On  the  day  following  the 
grindstone  had  been  moved  to  Glenwood 
Junction,  and  here  two  horses,  being  driven 
by  a  lady,  shied  at  it. 

[1]  It  is  urged  by  the  defendant  that  Mar- 
tin was  an  independent  contractor,  and  that 
its  sectionmen  in  placing  the  grindstone  at 
the  point  in  question  were  acting  without 
the  scope  of  their  employment  and  were 
voluntarily  doing  a  work  of  convenience  for 
Martin.  However,  even  if  these  things  were 
true  (matters  we  do  not  pass  upon),  we  do 
not  believe  that  defendant  can  escape  lia- 
bility In  this  ca.se.  It  was  the  duty  of  the 
defendant  to  keep  down  the  undergrowth 
along  its  right  of  way.  This  duty  was  Im- 
posed upon  It  by  statute.  Section  3150,  B. 
S.  1909.  Under  these  circumstances  it  could 
not  escape  liability  for  injuries  to  i)en.on8 
caused  by  the  negligence  of  an  independent 
contractor  In  doing  the  work,  and  therefore 
it  was  liable  for  the  acts  of  Martin  in  plac- 
ing the  grindstone  at  the  place  in  question. 
Peters  v.  Bailroad,  150  Mo.  App.  loc.  clt 
"735,  730,  131  &  W.  917;  Jackson  v.  Butler, 
249  Mo.  lot  dt.  365,  155  S.  W,  1071;  26  Cyc. 
1562;  EUiott  on  Railroads,  toL  2,  p.  8C6  (2d 
£d.) ;  Chicago  Kconomlc  Fuel  Gas  Co.  v.  My- 
ers, ms  111.  139,  4S  N.  E.  loc.  cit.  60.  In 
the  latter  case  it  is  held  that,  even  though  a 
person  who  causes  the  injury  is  an  indepen- 
dent contractor,  he  will  be  regarded  as  the 
servant  or  agent  ot  the  corporation  for  whom 
he  is  doing  the  work,  where  it  Is  shown  that 
the  independent  contractor  in  doing  the 
work 'Was  exercising  M>me  charter  privile^ 
or  power  of  the  corporation.  And  In  the 
case  at  bar  we  believe  that  Martin  was  the 
servant  of  defendant  in  the  cutting  of  the 
undergrowth  on  Its  right  of  way. 

[2]  Defendant  urges  that  this  was  an  or- 
dinary grindstone,  and  It  says  that  the  leav- 
ing of  such  a  grindstone  at  the  side  of  the 
road  is  of  common  occurrence,  and  that  there 
was  no  evidence  tending  to  prove  tbat  the 
grindstone  was  calculated  to  frighten  a  horse, 
and  that  the  fright  causing  plaintiflTs'  in- 
Jury  must  have  been  caused  by  some  freak 
of  the  horse  in  searing  at  things  of  ordi- 
nary appearance.  It  has  been  often  held 
that  the  placing  of  an  object  for  an  unreason- 
able length  of  time  along  the  side  of  the 
road,  such  as-  this  grindstone  was  placM, 
would  reasonably  be  calculated  to  frighten  an 
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oaJlnarlly  gentle  horse.  Golden  v.  Railway, 
84  Mo.  App.  59,  where  a  number  of  boards 
•were  so  placed;  McClure  v.  Feldmann,  184 
Mo.  710,  84  S.  W.  16,  where  a  pile  of  refuse 
was  placed  near  or  on  the  highway;  33  Oyc. 
1153, 1154 ;  Joyce  on  Law  of  Nuisances,  1 255. 
A  white  mortar  box,  8  feet  long,  3  feet  wide, 
and  1  foot  deep,  placed  on  a  highway,  was  held 
to  be  an  object  that  would  be  reasonably 
calculated  to  frighten  a  horse.  Bloor  v. 
Town  of  Delafleld,  69  Wis.  273,  34  N.  W.  116. 
A  number  of  mail  bags  dumped  from  defend- 
ant's railroad  train  In  close  proximity  to  the 
traveled  portion  of  the  highway  that  fright- 
ened plaintiff's  horse  was  held  to  be  evi- 
dence of  defendant's  negligence.  Horr  t. 
N.  Y.,  N.  H.  &  H.  Ry.  Co.,  193  Mass.  100, 
78  N.  E.  776.  Where  a  horse  became  fright- 
ened at  a  hand  car  placed  on  a  farm  cross- 
ing, there  was  evidence  of  defendant's  neg- 
ligence. Baltimore  &  O.  S.  W.  R.  ▼.  Slaugli- 
ter,  167  Ind.  330,  79  N.  E.  186,  7  L.  R.  A.  (N. 
S.)  507,  119  Am.  St  Rep.  503.  Where  a 
horse  was  frightened  by  a  flag  hung  by  de- 
fendant over  a  street,  there  was  evidence  of 
defendant's  negligence.  Bemis  v.  Temple, 
162  Mass.  342,  38  N.  E.  970,  26  L.  R.  A.  254. 

In  rural  communities  horses  are  disposed 
to  scare  or  shy  at  objects  of  unusual  charac- 
ter on  a  highway.  While  it  might  be  that  a 
grindstone,  such  as  the  one  in  this  case,  if 
placed  other  than  In  a  public  road  or  in  a 
position  where  grindstones  are  ordinarily 
found,  would  not  be  calculated  to  frighten 
a  horse,  we  cannot  say  as  a  matter  of  law  that 
the  fact  that  a  grindstone  of  the  dimensions 
and  appearance  of  this  one,  located  on  a  public 
road,  along  the  traveled  portion  therec^,  and 
immediately  on  the  t^posite  side  of  a  rall- 
r«ad  embankment  in  a  position  so  that  a 
horse  coming  over  the  embankment  would 
suddenly  view  the  same,  was  not  calculated 
to  frighten  an  ordinarily  gentle  horse,  and 
this  is  especially  true  where  it  is  shown 
that  this  horse  shied  at  this  grindstone  on 
two  other  occasions,  «ud  that  two  other  hors'^ 
es  shied  at  It  on  the  day  following.  Common 
experience  shows  that  a  horse  will  not  be- 
come frightened  at  many  objects  if  they  are 
situated  in  places  where  they  are  ordinarily 
seen,  but  should  a  horse  without  warning 
come  on  one  of  them  placed  In  the  road, 
such  a  situation  would  cause  great  fright 
even  to  a  gentle  horse. 

[3]  While  it  is  true  that  there  was  a  wag- 
on near  the  grindstone,  we  cannot  say  as  a 
matter  of  law  that  the  horse  became  frighten- 
ed at  the  wagon  instead  of  the  stone,  or  that 
it  is  imposslUe  to  tell  at  whldi.  The  wagon 
was  an  ordinary  object,  and  such  as  horses 
are  accustomed  to  see  in  the  road,  and,  as 
before  stated,  this  horse  passed  the  wagon 
and  grindstone  on  two  other  occasions  and 
shied  at  the  grindstone.  The  Jury  were  re- 
quired, under  the  instructions  in  this  case, 
to  find  thai  the  horse  became  frightened  at 


the  grindstone,  and  from  tbe  eviidenoe  we 
think  the  inference  is  strong,  and  such  as 
to  form  a  basis  from  which  the  Jury  could 
find  as  a  matter  of  fact,  that  the  boiee  Shied 
or  became  so  frightened. 

[«]  Defendant  complains  that  (be  court  err- 
ed in  refusing  its  instruction  No.  4.  This  In- 
struction told  the  Jury  as  a  matter  of  law 
that  plaintiff  could  not  recover  because  de- 
fendant had  a  reasonable  right  to  use  the 
highway  at  the  place  in  question  to  tempo- 
rarily place  his  grindstone  outside  of  tbe 
traveled  portion  of  the  road.  Wblle  It  is 
held  that  a  person  may  have  a  reasonable 
length  of  time  to  use  the  untraveled  porticm 
of  a  highway  for  temporary  storage  of  ar- 
ticles necessary  to  be  put  there  to  carry  on 
the  work  (Golden  v.  Railway,  supra),  never- 
theless, what  would  constitute  a  reasonable 
time  under  the  circumstances  we  tldnk  would 
be  a  question  for  the  Jury,  and  the  court  In 
this  case  properly  refused  defendant's  in- 
Btruction  to  the  effect  that  as  a  matter  of 
law  defendant  had  not  overreached  Its  right 
to  use  the  highway  for  the  storage  of  the 
grindstone  for  a  reasonable  time.  It  is  said 
in  Golden  v.  Railway,  supra,  84  Mo.  App.  loa 
dt.  64: 

"Defendant  had  no  right  to  leave  them  [that 
is,  tbe  pile  of  boards]  in  such  position  for  a 
longer  time  than  wag  necessary  to  have  them 
taken  elsewhere;  and  when  it  did  so,  it  was 
guilty  of  maintaining  a  nuisance,  and  is  clearly 
liable  for  injuries  caused  thereby." 

There  is  no  ground  for  the  attack  made  on 
plaintiff's  instructions,  and  the  court  properly 
refused  those  of  the  defendant,  as  tbey 
amounted  to  a  demurrer  to.  the  evidence. 

[S]  Defoidant  complains  that  the  court  err- 
ed in  admitting  testimtmy  tending  to  prove 
that  two  other  horses  had  shied  at  the  grind- 
stone after  Martin  had  takffli  it  to  the  station 
at  Glenwood  Junction.  The  evidence  on  this 
point  was  that  a  laHy  aa  the  day  after  plain- 
tifl  was  hurt  was  driving  two  gray  Itorses 
past  Gleuwood  Junction,  and  that  on  the 
west  side  thereof  her  horses  scared  at  this 
same  grindstone.  Tliis  evidence  was  compe- 
tent. Golden  v.  Railway,  supra,  and  cases 
therein  cited. 

Complaint  Is  made  as  to  the  admission  of 
testimony,  but  we  find  no  merit  ttierein. 

The  judgment  is  affirmed.    All  concur. 


VORMEHR  et  al.  v.  ECNIGHTS  OF  THB 

MACCABEES  OF  THE  WORLD. 

(No.  14S93.) 

(St  Louis  Court  of  Appeals.    Missouri.    Jan.  8, 

1918.  Rehearing  Denied  Jan.  23,  1918.) 
1.  Appeal  and  Ebrob  ®=»10(S(4)— Review — 
Vbediot. 
The  Coivt  of  Appeals  cannot  reverse  a  judg- 
ment for  plaintiffs  on  the  ground  that  verdict 
for  them  was  so  manifestly  against  the  weight 
of  the  evidence  ns  to  suggest  passion,  prejudice, 
or  partiality,  where  the  trial  ctmrt  rafuaed  to 
aet  the  verdict  aside  and  grant  a  new  trial. 


®=9For  other  cases  see  same  topis  and  KEY-NtJMBER  In  all  Key-NiimDered  lJl«e«U  and  TadttM 
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Z  Irbitkarce   ^=3817(3)  —  Mutcal    Benefit 

InSUBANCE— DXIENBB    OV    SUICIDE— BUKDEN 
TO  StJBTAlR. 

In  an  action'  en  a  fraternal  society's  benefit 
certificate,  wliiclt  i>roTided  the  contract  abould 
be  void  if  insured  died  by  bis  own  band,  tbe  bur- 
den was  on  tbe  society  to  sustain  such  affirma- 
tive defense  set  up  by  it. 

3.  Insurance      «s»817(3)    —    Pbebtjmption 
AOAINfiT  StnciDE. 

Insured's  parents,  his-  beneficiarieB,  were  en- 
titled to  the  benefit  of  the  preEumption  which 
the  law  indulges  against  suicide ;  a  very  strong 
presumption,  not  easily  overthrown. 

4.  Inscbanoe  4t3>826(3)— Pbatxbrai.  Benetit 
Insckanoe— Death  bt  Stjicise— Qxtestioh 

rOB  JXTBT. 

Whether  insured  committed  suicide  by  talc- 
ing cyanide  of  potassium,  the  evidence  showing 
that  his  death  resulted  from  the  poisoaous  ac- 
tion of  tbe  drag,  held  for  the  jury. 
6.  Insurance  «=»789(1)— Fbatebnal,  Beneiit 
Insurance  —  Admission  of  Beneficiabieb 
AS  TO  StriciDE— (Conclusiveness. 
In  an  action  against  a  fraternal  society  on 
its  benefit  certificate  for  a  deatih,  plaintiff  ben- 
eficiaries were  not  concluded  by  an  admission 
of  insured's  suicide  contained  in  the  proofs  of 
death;  such  admission  being  prima  facie  only, 
subject  to  explanation  and  to  be  overcome  by 
evidence  tendinyr  to  impair  its  effect,  while  the 
undiluted  testimony  showed  that  tbe  question 
in  the  proofs  of  deatn  as  to  tlie  immediate  cause 
of  deau  wss  not  asked  the  benefldaries  by  the 
notary,  who  filled  in  the  answer  j>t  his  own 
knowledge  of  the  coroser's  verdict, 
&  Insusanoe  «=»826(2)— Fraibbnai  BKNxrrr 
Insurance  —  Action  on  Cebtific ate  — In- 
struction. 
In  such  action,  an  instraction  that,  in  de- 
termining whether  insured  died  by  his  own  hand, 
the  jury  should  not  speculate  or  guess  as  to 
whether  or  not  he  did  die  by  his  own  hand,  but 
that,  unless  defendant  had  proved  by  a  pre- 
ponderance of  the  evidence  that  accused  did  so 
die.  verdict  should  be  for  plaintiffs,  was  not  er- 
roneous, as  leading  the  jury  into  the  realm  of 
speculation  and  conjecture. 

Appeal  from  St  Lonte  arcalt  Court;  Leo 
&  Basstear,  Jodge. 

Action  by  Sylvester  Vormehr  and  ESmlly 
VorAehr  against  the  Knights  of  the  Macca- 
bees of  the  World.  From  a  judgment  for 
plaintUTs,  defendant  appeals.  Judgment  af" 
firmed. 

R.  P.  &  a  B.  Wmiams,  of  St.  Louis,  for 
appellant  Joseph  Reilly,  of  St  Louis,  for 
respondents. 


ALLJBN,  J.  Def^idont  is  a  fraternal  bene- 
ficiary association,  Incorporated  under  the 
laws  of  Michigaa  and  duly  authorized  to  do 
business  in  tkis  state  as  such  an  assoda- 
tioD.  n>e  action  Is  one  on  a  benefit  certifi- 
cate In  tke  sum  of  $1,060,  issued  by  d^end- 
ant  to  Albert  S.  Vormehr,  plaintiffs'  son,  on 
February  25,  1808,  wliereln  tbe  plaintiffs  are 
beneficiaries.  Tbe  abdication  of  the  assur- 
ed, made  a  part  of  the  contract  l)etwe«i  Mm 
and  defendant,  contained  the  following  pro- 
rlsifxi: 

"I  also  agree  tiiat  should  I  die  by  my  own 
hand,  whether  sane  or  iosaae  at  tbe  time,  this 
contract  shall  be  null  and  void  and  of  no  tiinding 
force." 


Tbe  assured  died  on  March  23,  1914;  and 
after  filing  proofs  of  death,  and  upon  de- 
fendant's refusal  to  pay  tbe  amount  stipulat- 
ed in  the  certificate,  plaintiffs  instituted  tliis 
action. 

The  petition  Is  In  tbe  usual  form.  The  an- 
swer, among  other  things,  avers  that  the  as- 
sured died  by  his  own  band,  "having  admin- 
istered or  talcen  a  dangerous  drug  known  as 
cyanide  of  potassium,"  by  reason  whereof  all 
rights  under  the  benefit  certificate  became 
forfeited.  This  is  put  in  issue  by  tbe  re- 
ply. The  trial,  before  tbe  court  and  a 
Jury,  resulted  in  a  verdict  and  judgment  in 
plaintiffs'  favor  for  tbe  amount  of  tbe  benefit 
certificate,  with  accrued  Interest,  and  tbe 
case  is  here  ion  defendant's  appeal. 

The  evidence  discloses  that  tbe  assured,  a 
young  man  about  27  years  of  age,  resided 
with  his  parents,  tbe  plaintiffs  herein.  In 
tbe  dty  of  St.  Louis.  It  appears  that  on 
tbe  afternoon  of  March  23, 1914,  be  was  alone 
at  plaintiffs'  home,  and,  it  seems,  had  been 
lying  upon  a  couch.  His  body  was  found 
upon  tbe  floor  under  circumstances  indicat- 
ing that  be  bad  fallen  from  the  couch.  A 
physician,  Dr.  Labarge,  was  called,  who 
found  that  tbe  assured  was  dead  and  sum- 
moned the  coroner.  A  post  mortem  examina- 
tion was  made  by  the  "autopsy  jAysldan  to 
the  coroner,"  Dr.  Hacbdorfer,  who  testified 
that  the  condition  of  tbe  stomach  and  its  con- 
tents indicated'  tbe  presence  of  cyanide  of 
potassium,  and  that  in  bis  opinion  tbe  as- 
sured died  from  the  poisonous  effect  of  that 
deadly  drug.  Likewise  Dr.  Labarge  testified 
that  tbe  "bluish  color"  of  tbe  face  of  the  de- 
ceased, wbidi  be  observed,  indicated— almost 
tafallibly— death  from  cyanide  of  potassium. 
No  cyanide  of  potassium  or  other  poisonous 
drug  was  found  upon  tbe  body  or  about  tbe 
premises;  nor  was  anything  found  which 
had  contained  any  such  drug.  In  fact  noth- 
ing was  discovered  in  connection  with  the 
death  tending  to  cast  any  further  light  upon 
tbe  matter. 

Tbe  testimony  for  plaintiffs,  in  rebuttal, 
went  to  show  that  the  assured  "was  always 
in  good  spirits,"  and  that  be  was  never 
kBOwn  to  express  any  Intention  of  commit- 
ting suicide.  His  mother,  Emily  Vorm^r, 
one  of  tbe  plaintiffs  herein,  testified  her  de- 
ceased son  bad  been  in  good  health,  tboui^ 
on  crose-examinatlon  She  admitted  that  slfc 
had  testified  at  the  coroner's  inquest  that 
be  had  "often  complained  about  Us  stomach, 
and  often  comt^ained  about  having  a  pain 
In  bis  side."  Dr.  Labarge  testified  that  he 
had  prescribed  for  the  assured,  four  or  five 
yiears  before  the  tatter's  death,  for  stomadi 
trouble,  but  that  the  ailment  was  "nothing 
serious."  He  said  that  the  young  man  was 
sometimes  cbeerfnl  and  sometimes  depressed, 
but  bad  never,  in  bis  presence,  made  any  ref- 
erence to  committing  suieUte. 

A  vettness,  a  saloon  keeper,  testified  that 
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the  assnred  was  In  his  saloon  on  Mardi  23, 
1914,  between  10  and  11  o'clock  In  the  fore- 
noon of  that  day,  and  said  that  he  wonld  re- 
turn that  evening;  that  the  assured  com- 
plained that  he  had  had  a  "very  bad  night" — 
said  that  he  was  taking  medicine  and  that 
he  was  then  leaving  "to  go  to  the  doctor." 
A  witness,  a  friend  of  the  assured,  testified 
that  he  savfr  him  about  noon  on  March  23, 
1914,  and  made  an  api)ointment  with  him 
to  go  to  a  place  of  amusement  that  evening ; 
and  another  witness,  who  had  known  the 
assured  intimately  for  many  years,  testified 
that  he  was  always  of  a  very  happy  dis- 
position, and  had  "never  said  anything  about 
l>eing  tired  of  living  or  committing  suicide." 
Defendant  offered  in  evidente  the  proofs 
of  death,  which  had  been  sent  to  its  home 
office  by  plaintiffs  when  laying  claim  to  the 
amount  named  in  the  benefit  certificate. 
These  proofs  of  death  Include  as  a  part 
thereof  an  affidavit  of  plaintiffs  wherein  ap- 
pear the  following  question  and  answer,  viz.: 

Q.  "Immediate  cause  of  death?"  A.  "Sui- 
cide." 

Plaintifl  Emily  Vormehr  testified  that, 
when  tills  affidavit  was  prepared  In  her  pres- 
ence by  a  notary,  she  was  not  asked  this 
question,  and  did  not  state  that  the  assured 
died  by  suicide;  and  the  notary  public  who 
filled  out  the  paper,  and  before  whom  the 
oath  was  made,  testified  that  he  did  not  ask 
either  of  the  plaintiffs  this  question,  but  fill- 
ed in  the  answer,  as  it  appears,  because  of 
the  fact  that  he  knew  that  the  verdict  of  the 
coroner  was  that  the  deceased  committed 
suicide.  The  proofs  of  death  also  contain  a 
certificate,  signed  and  sworn  to  by  the  "com- 
mander" and  the  "record  keeper"  of  the  lo- 
cal order.  Among  other  things  it  is  recited 
therein  that  the  "deceased  died  of  suicide." 

[1]  It  Is  argued,  for  one  thing,  that  the 
verdict  is  so  manifestly  against  the  weight 
of  the  evidence  as  to  suggest  passion,  preju- 
dice^ or  partiality,  and  that  for  this  reason 
we  ought  to  interfere,  though  the  trial  court 
refused  to  set  the  verdict  aside  and  grant  a 
new  trial.  But  we  regard  it  as  quite  clear 
that  we  cannot  reverse  the  Judgment  on. this 
ground. 

Appellant  earnestly  contends,  however,  that 
Its  demurrer  to  the  evidence,  Interposed  at 
the  dose  of  the  whole  case,  should  have 
been  sustained,  because  (1)  the  evidence 
"showed  overwhelmingly  that  the  assured 
committed  suicide'';  and  (2>  "because  of  the 
admissions  of  the  beneficiaries  in  the  proofs 
of  death  that  the  cause  of  the  death  was 
suicide,  such  admissions  not  being  sufficient- 
ly relieved  by  any  explanation."  Of  these  in 
their  order: 

[2-4]  Tlie  burden  was,  of  course,  upon  de- 
fendant to  sustain  the  affirmative  defense 
which  it  set  up.  Furthermore,  plaintiOa 
were  entitled  to  the  benefit  of  thie  presump- 
tioD  which  the  law  Indulges  against  suicide, 
a  vtrj  stronir  premmptlon,  not  eoaily  over- 


thrown. The  evidence  adduced  concerning 
the  cause  of  the  death  of  the  assured  went 
uo  farther  than  to  8ho^v  that  death  resulted 
from  the  poisonoas  action  of  cyanide  of  po- 
tassium. There  is  ample  oidcnce  tendins:  to 
sitow  the  presence  of  cyanide  of  potassium 
in  the  stomach  of  the  deceased,  and  that 
death  resulted  therefrom.  Nothing,  howev- 
er, directly  appears  as  to  how  the  cyanide 
of  potassium  came  into  deceased's  stomach, 
whether  taken  by  him  with  suicidal  intent  or 
through  some  accident  or  inadvertence. 
There  Is  little,  if  indeed  anything,  in  the  ev- 
idence adduced  tending  to  show  a  suicidal 
intent,  while  the  evidence  of  plaintiffs  tends 
with  no  inconsiderable  force  to  show  the 
absence  of  such  intent.  Under  these  drcnm- 
stances  the  case  was  manifestly  one  for  the 
Jury,  unless  it  be  that  plaintiffs  are  conclud- 
ed by  an  admission  or  admissions  contained 
in  the  proofs  of  death,  as  is  contended.  This 
is  in  keeping  with  the  rule  of  decision  in 
this  state,  established  by  a  long  line  of  cases. 
[S]  As  to  the  admissions  in  the  proofs  of 
death,  appellant  places  much  reliance  upon 
the  decisions  of  this  court  in  Castens  v.  Su- 
preme Lodge,  Knights  and  Ladles  of  Honor, 
190  Mo.  App.  57,  175  S.  W.  264,  and  Stephens 
V.  Metropolitan  Life  Ins.  Co.,  190  Mo.  App. 
679,  176  S.  W.  253.  But  we  think  that  these 
authorities  do  not  support  the  position  of  ap- 
pellant's learned  counsel,  in  view  of  the 
particular  facts  of  this  case.  It  Is  true  that 
in  the  cases  cited  admissions  contained  In 
the  proofs  of  death  were  held  to  be  binding 
and  conclusive  upon  the  beneficiaries,  where 
nothing  whatsoever  appeared,  either  in  the 
proofs  of  death  themselves  or  in  the  evidence 
adduced  in  the  case,  tending  in  any  wise  to 
repel  or  impair  the  force  and  effect  tliereof. 
But  it  cannot  be  disputed  that  admissioBs 
so  made  are  prima  facie  only,  and  are  not 
only  subject  to  explanation,  but  may  be 'over- 
come, as  a  matter  of  fact,  by  evidence  in  the 
case  tending  to  impair  the  effect  thereof. 
Bamberge  v.  Supreme  Tnbe  Ben  Hur,  169- 
Mo.  App.  102,  l.'^O  S.  W.  235 ;  Bruck  v.  Han- 
cock Mutual  Life  Ins.  Co.,  191  Mo.  App.  529, 
1S5  S.  W.  753.  In  the  case  before  us  the  ad- 
mission appearing  in  the  affidavit  of  plain- 
tiffs, filed  as  a  part  of  the  proofs  of  death, 
is  explained  by  undisputed  testimony  show- 
ing that  the  question  as  to  the  immediate 
cause  of  death  was  not  asked  by  the  notary, 
but,  on  the  contrary,  that  he  filled  in  the  an- 
swer thereto  from  his  knowledge  of  the  cor- 
oner's verdict.  As  to  the  certificate  filed  by 
the  commander  and  the  record  keeper  of  the 
local  order  (who  evidently  had  no  personal 
knowledge  respecting  the  cause  of  death,  but 
proceeded  upon  hearsay  only),  whatever  effect 
it  may  he  proper  to  give  to  statements  there- 
in contained,  by  way  of  admissioua  of  plaln- 
tifls  against  Interest,  by  reason  of  the  fact 
that  plolntUTs,  perforce,  filed  proofs  of  death 
III  which  such  certificate  was  Incorporated, 
we  regard  it  as  entirely  clear  that  the  force 
and  effect  of  Any  naA  admlsBtam  waa  ao  far 
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impaired  by  the  erldence  In  the  case  as  to 
ouke  the  qaestion  as  to  the  oanae  of  death 
one  for  the  jury.  Aa  said  above^  not  only 
was  the  burden  npoa  defendant  to  sustain  Its 
affiimative  defense^  and  to  orercome  the  pre- 
sumption against  snldde;  but  there  Is  evi- 
dence IiHving  a  teudenor  to  show  that  the  as- 
sured did  not  commit  suicide.  And  under  the 
<  iK-omstsnces  it  was  for  the  Jnry  to  deter- 
mine what  effect  should  be  given  to  any  state- 
ments In  the  nature  of  admissions  contained 
In  the  proofs  of  death.  See  Bamberge  v. 
Tribe  of  Ben  Hur.  supra ;  Briiclt  v.  Life  Ins. 
Co.,  supra.  We  think  the  court  did  not  err 
In  refusing  to  take  the  case  from  the  Jury. 

((]  The  giving  of  an  instruction  for  plain- 
tiffs, plaintiffs'  instruction  No.  1,  is  assigned 
as  error,  upon  the  ground  that  the  instruc- 
tion, among  other  things,  told  the  Jury  that 
tlie  burden  of  proving  that  the.  insflred  died 
hy  his  own  hand  was  upon  the  defendant, 
and  that  in  determining  the  matter  the  Jury 
"should  not  speculate  or  guess  as  to  whether 
or  not  he  did  die  by  his  own  hand,"  but,  un- 
itas  defendant  bad  proved  to  the  satisfaction 
of  the  Jury  by  a  preponderance  of  the  evi- 
dence that  the  assured  did  die  by  his  own 
hand,  then  the  verdict  should  be  for  plain- 
tiffs. It  is  argued  that  the  instruction, 
thongh  apparently  telling  the  Jury  not  to 
indulge  in  ^leculatlon  and  conjecture,  was  in 
fact  an  Invitation  to  them  to  do  that  very 
thing.  We  (Unk  the  matter  need  not  be 
discussed  at  length,  for  we  regard  it  as  en- 
tity clear  that  the  Instruction  coald  not 
have  had  the  effect  of  leading  the  Jury  into 
the  realm  of  speculation  and  oonjectare.  The 
sltnatiaa  presented  is  unlike  that  which  was 
present  In  Peperkom  ▼.  Transfer  Co.,  171 
Ma  App.  709,  154  S.  W.  836,  where  we  said 
that  the  instruction  nnder  consideration  was 
propmly  refused.  And  we  think  that  the  de- 
cision in  SUte  ex  rel.  v.  Ellison,  268  Mo.  238, 
187  S.  W.  23,  is  here  without  am>Ucatlon. 

It  follows  that  the  judgment  should  be  af- 
firmed; and  It  ia  so  ordered. 

REXNOIiDS,  P.  J.,  and  BECKEB,  J.,  con- 
cur. 


DB  KANKO  ▼.  liBlE  et  aL    (No.  14974.) 

(St  Louis  Court  of  Appeals.    Missouri.    Argued 
and  Submitted  Dec.  6,  1917.    Opinion 
Filed  Jan.  8,  1918.) 

1-  Mechanics'  Liens  «=»57(5)  —  Tailube  to 
Bewo  Pboceedinos  in  Time. 
Where  deed  from  K.  to  0.  was  filed  October 
18,  1912,  and  d«ed.  of  trnrt  from  C.  to  K.  was 
filed  October  29,  1913,  plaintiff,  who  made  im- 
provements on  the  land  September  1,  1913,  un- 
der a  contract  with  "B.,  an  occupant  of  the  prem- 
ises, conld  not  maintain  an  action  commenced 
Adjust  29.  1914,  to  enforce  a  lien,  on  the 
pound  that  K.  and  C.  bad  permitted  B.  to  hold 
nimMlf  out  as  owner ;  there  being  no  compli- 
ance iritfa  Bcv.  St.  1909,  §  8212. 


2.  Mechaiucs'  Lnna  «961  —  FtrBNisHiNo 
Matebial  to  Othbbs  Than  Ownbb. 
To  authorize  a  mechanic's  lien,  the  material 
mnst  be  furnished  to  one  who  has  a  contract 
with  the  owner  of  the  building  or  his  agent. 

Appeal  from  St  Louis  Circuit  Court;   Leo 
S.  Rassienr,  Judge. 
"Not  to  be  officially  published." 
Action  by  Joseph  D.  De  Ranko  against  Ed- 
ward W.  Lee  and  others.    Judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

Maurice  McKeag,  of  St.  Louis,  for  appel- 
lant. Koenig  &  Koenlg,  of  St.  Louis,  for  re- 
spondents Charles  A.  Lee  and  C.  Wm. 
Koenlg. 

REYNOLDS,  P.  J.  [1, 1]  This  is  an  action 
to  obtain  Judgment  against  Edward  W.  Lee 
for  the  price  and  value  of  plastering  and  pa- 
pering done  to  a  house  in  which,  at  the  time 
the  work  was  done,  that  defendant  was  living 
but  to  which  he  had  no  title,  and  to  charge 
the  debt  as  a  lien  upon  the  Interests  of  Charles 
A.  Lee  and  C.  William  Koenlg  in  the  house 
and  ground  upon  which  it  is  situated,  under 
the  claim  tliat  Charles  A.  Lee  and  Koenlg 
had  permitted  Edward  W.  Lee  to  hold  him- 
self out  as  owner  and  had  concealed  their 
title  from  plaintiff.  No  compliance  with  the 
provisions  of  our  mechanic's  lien  law,  sec- 
tion 8212,  R.  S.  1909,  and  following,  is  pre- 
tended, bat  it  is  sought  to  hold  the  interests 
of  the  owners  on  the  ground  that  they  "per- 
mitted" Edward  W.  Lee  to  hold  himself  out 
as  owner  at  the  time  plaintiff  furnished  the 
materials  and  labor  upon  the  building.  Plain- 
tiff commenced  his  action  August  29th,  1914, 
and  alleged  that  he  did  the  work  about  Sep- 
tember Ist,  1913,  nnder  a  contract  with  Ed- 
ward W.  Lee.  It  appears  by  plalntlfTs  own 
statement  that  (Tharles  A.  Lee  and  C.  Wil- 
liam Koenlg  were  the  legal  and  equitable 
owners  of  the  house  and  lot  when  he  entered 
Into  the  contract  and  did  the  work;  that 
Koenlg  had  executed  a  deed  to  the  premises 
to  Charles  A.  Lee,  which  was  filed  October 
18th,  1912,  on  which  date  Charles  A.  Lee  had 
executed  a  deed  of  trust  in  fftvor  of  Koenlg, 
which  it  appears  was  not  placed  on  record 
until  October  29th,  1913.  So  there  was  no 
concealment  of  title  of  record  beyond  the 
time  plaintiff  could  have  commenced  proceed- 
ings under  the  mechanic's  lien  law,  if  he  was 
entitled  to  a  lien  under  the  statute,  and  the 
right  to  a  mechanic's  Hen  exists  solely  by 
virtue  of  the  statute.  Joplin  Supply  Co.  v. 
West,  149  Mo.  App.  78,  90,  130  S.  W.  156. 
It  is  not  enough  to  secure  a  mechanic's  lien 
that  the  material  be  furnished  for  and  ac- 
tually go  into  a  building;  it  must  also  be 
furnished  to  one  who  has  a  contract  with 
the  owner  of  the  building  or  his  agent.  Re- 
vised Statutes  1909,  S  8212;  Halliwell  Cement 
Co.  V.  Elser,  156  Mo.  App.  291,  394,  137  S. 
W.  626.  Nor  can  a  Hen  be  enforced  If  salt 
on  it  is  not  brought  within  00  days  after  it 
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ia  flUd.  Riverside  Lomber  Ca  v.  Schafer, 
251  Mo.  639,  551,  168  S.  W.  340. 

There  are  no  averments  In  tbe  petitton  suf- 
ficient to  cbarge  Koenig  or  Cbarles  A.  Lee. 
So  tbe  learned  trial  judge  held,  finding  in 
favor  of  these  defendants,  but  for  plalntiS 
for  the  timount  demanded  against  Edward  W. 
Lee.    We  see  no  error  in  this. 

The  Judgment  of  the  droult  court  la  af- 
firmed. 

ALLBN  and  BECKER,  JJ.,  concur. 


SPENCER  V.  NATIONAL  UFB  INS.  CO.  OP 
UNITED  STATES.    (Na  14940.) 

(St  Louis  Court  of  Appeals.  MissourL  Ar- 
gued and  Submitted  Dec.  4,  1917.  Opinion 
Filed  Jan.  8,  1918.  Rehearing  Denied  Jan. 
23,  1918.) 

1.  IKSUBANCE  <83>668(11)  —  ACCIDBDT  INSUB- 

ANCK— Evidence— Sufficiency. 
In    an   action   on   an   accident   policy,   the 
question  whether  insured  met  his  death  as  the 
result  of  accident  Aoid,  under  tbe  evidence,  for 
the  jury. 

2.  Insubancb  ^=>615  —  Waiveb  —  Hetubn  of 

PBEUrOH. 

Where  an  insurance  company  received  a 
premium  and  retained  it  until  after  the  death 
of  tho  insured,  and  then  set  up  as  a  ground 
of  forfeiture  tho  fact  that  it  was  not  paid  when 
due,  the  delivery  of  a  check  for  the  amount  of 
the  premium  to  the  beneficial?  of  the  policy  was 
not  a  sufficient  tender  to  free  the  insurance 
company  from  liability. 

3.  Insurance  ®=>388(4)  —  Accident  Inbub- 

ANCE— PaTKENT  of  PBEiaUXS. 

Where  it  was  the  custom  of  an  insurance 
company  which  issued  an  accident  policy  re- 
quiring monthly  payment  of  premiums  to  col- 
lect and  receive  the  premiums  after  due,  it 
cannot,  a  premium  having  been  paid  before  the 
death  of  insured,  defeat  recovery  on  the  policy 
on  the  ground  that  the  premium  was  not  paid 
until  after  the  date  it  was  due;  the  insurance 
company  having  by  its  conduct  waived  compli- 
ance with  the  requirement  as  to  payment  of 
premiums. 

4.  Insurance  *=>559(2)  —  Accident  Insub- 

ANCE— PbOOFS   of  DKATH. 

Where  defendant,  which  issued  a  policy 
providing  for  payment  in  case  of  the  death  of 
insured  resulting  directly  from  external,  violent, 
and  accidental  means,  at  first  denied  all  liabil- 
ity, and  when  it  later  furnished  blanks  for 
proof  of  accident  and  death  such  proofs  were 
made  within  a  reasonable  time,  recovery  by  tbe 
beneficiary  cannot  be  defeated  on  the  ground 
that  proofs  of  death  were  not  furnished  within 
the  time  stipulated  by  the  policy. 
6.  Tbiai.    «=s>260(l)—lHBTOucnow— Refusal. 

Tbe  refusal  of  requested  instructions  coverral 
by  those  given  is  not  error. 

Appeal  from  St  LooU  Circuit  Court;  Wm. 
M.  Klnsey,  Judge. 

"Not  to  be  oflldally  published." 

Action  by  Mary  Spencer  against  the  Na- 
tional Life  Insurance  Company  of  the  Unit- 
ed States,  a  corporation.  From  a  judgment 
for  plalntur,  defendant  appeals.    Affirmed. 

Martin  T.  Farrow,  of  St  Louis,  for  appel- 
lant Caroline  Tbnmmel  McCarty,  of  St 
Louis,  for  respondent 


REYNOLDS,  P.  3.  One  FrankUn  Spencer 
held  a  policy  In  tbe  National  lAte  Insurance 
Company  of  tbe  United  States  of  America, 
that  company  agreeing  to  pay  tbe  ben^cla- 
ry,  here  tbe  wife  and  plaintiff,  tbe  sum  of 
$300  in  case  of  death  resulting  directly  and 
independently  of  all  other  causes  from  bodily 
injuries  effected  through  ertemal,  violent 
and  accidental  means,  provided  death  oc- 
curred within  90  days  from  the  date  of  tbe 
accident  The  policy  was  Issued  in  consid- 
eration of  a  policy  fee  and  a  monthly  pre- 
mium of  $1.36.  Practicallj-,  It  was  a  policy 
from  month  to  month,  renewable  upon  the 
payment  of  tbe  $1.35  monthly.  It  required 
satisfactory  proof  of  tbe  fact  that  tbe  In- 
jury and  death  bad  been  furnished  within  90 
days  from  tbe  date  of  tbe  death  and  that  tbe 
acceptance  of  renewal  premiums  dionld  be 
optional  with  tbe  company,  if  not  paid  on 
tbe  first  of  each  month. 

It  was  averred  in  the  petition  that  on 
March  11th,  1013,  the  insured  sustained 
bodily  injuries  effected  through  external,  vio- 
lent and  accidental  means,  to-wlt,  a  blow 
from  some  blnnt  Instrument  upon  bis  bead, 
received  from  a  person  or  persons  unknown 
to  plaintiff,  and  which  injury  directly  and 
independently  of  all  other  causes  resulted 
in  tbe  death  of  tbe  Insured  on  March  17tb, 
1013.  Averring  that  the  insured  had  com- 
plied with  all  the  conditions  of  tbe  policy 
during  bis  lifetime  and  that  plaintiff,  after 
Ms  death,  had  complied  with  the  conditions 
of  the  policy  to  be  complied  with  by  her  and 
had  given  due  notice  of  the  death  to  defend- 
ant, as  required  by  tbe  terms  of  the  policy 
and  demanded  blank  forms  upon  which  to 
make  proofs  of  death  but  that  defendant 
then  and  there  disclaimed  all  liability  on  tbe 
policy,  and  refused  to  pay  the  same  and 
that  this  refusal  was  vexatious  and  wltbont 
reasonable  cause,  plaintiff  demanded  judg- 
ment against  defendant*  for  tbe  sum  of  $300 
with  10  per  cent,  damages  for  vexatious  re- 
fusal to  pay  and  for  reasonable  attorney's 
fee  with  interest  and  costs. 

The  answer,  after  a  general  denial,  de- 
nies that  the  death  of  the  insured  resulted 
solely  from  bodily  injuries  and  accidental 
means  and  within  00  days  from  the  date  of 
tbe  alleged  Injuries,  but  averred  that  it  was 
tbe  result  of  a  natural  cause,  namaely  cer- 
ebral meningitis.  It  also  set  up  as  a  defense 
that  by  the  application  of  the  Insured  he 
had  agreed  to  pay  a  monthly  premium  of 
$1.35  in  advance  on  the  first  day  of  each 
calendar  month  without  notice;  that  on 
about  February  4th,  the  insured  paid  tbe 
premium  for  that  month  thereby  continuing 
the  policy  in  force  until  noon  March  Ist, 
1913,  but  that  the  insured  did  not  pay  the 
March  premium  in  advance  on  March  lat, 
1913,  as  required  by  the  application  and  poli- 
cy, or  thereafter  prior  to  the  time  be  con- 
tracted the  illness  or  received  the  alleged  in- 
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jnrles  dalmed  to  have  resulted  In  Us  death, 
wherefore  It  Is  claimed  that  the  policy  is  void. 
It  is  further  set  up  that  the  insured  be- 
rame  seriously  ill  on  March  11th,  1913,  which 
fact  plaintiff  well  knew,  but  that  baring  this 
knowledge  plaintiff  concealed  it  from  defend- 
ant's agent  and  caused  to  be  paid  to  him  the 
past  due  March  premium;  that  the  agent 
then  and  there  mistakenly  believed  the  in- 
sured was  In  good  health  and  being  ignorant 
of  the  insured's  illness  otherwise  neither  he 
nor  defendant  would  have  accepted  the  past 
due  v^tatiam  but  had  received  It  in  conse- 
quence of  the  belief  and  mistake  of  facts  as 
to  the  then  condition  of  the  Insored;  that 
neither  the  defendant  nor  its  agent  then  or 
thereafter  knew  of  the  insured's  condition 
or  of  bis  death  on  March  17th  imtU  atxrat 
March  19tb,  1913,  whereupon  the  defendant, 
in  due  time  thereafter,  tendered  plalntifl 
back  the  11,35  by  way  of  a  check  drawn  to 
her  order,  which  check  plalntlfF  had  retained 
and  now  retains  and  which  defendant  is 
willing  and  able  to  pay  and  tenders. 

As  another  defense,  defendant  pleads  that 
by  payment  of  the  premuim  on  February  4th. 
1913.  the  poMcy  was  continned  in  force  until 
12  o'clock  noon  of  March  1st,  and  that  insur- 
ed had  failed  to  pay  this  premium  for  March 
on  the  first  day  of  the  month  as  required  by 
the  poUcy  and  application,  setting  np  the 
terms  of  the  policy  to  that  effect 

It  is  further  averred,  and  by  way  of  de- 
fense, that  the  sickness  whereby  the  insured 
died  befan  on  March  lltb,  1918,  and  plain- 
tiff caused  this  past  due  premium  to  be  paid 
defendant's  agent,  who  had  received  it  under 
the  circumstances  before  set  out 

As  a  fifth  and  final  defense,  defendant  sets 
up  that  plaintiff  had  failed  to  furnish  proofs 
of  death  as  required  within  90  days  from  the 
date  of  the  receipt'  of  the  bodily  injuries  re- 
ferred to. 

A  reply  was  filed,  and  the  cause  submitted 
to  a  jury  which  returned  a  verdict  in  favor 
of  plaintiff  for  $300  and  Interest,  amounting 
to  $21.95,  and  $180  for  reasonable  attorney's 
fees  and  damages.  Judgment  followed,  from 
which  defendant  has  duly  perfected  its  ap- 
peal. 

L«amed  counsel  for  appellant  challenges 
the  evidence  as  not  making  out  a  case  and 
claims  error  in  the  action  of  the  court  In 
failing  to  so  instruct  the  jury.  The  defens- 
es now  relied  on  In  support  of  this  claim 
were,  first,  that  there  was  no  accident 
shown  by  tbe  evidence ;  second,  that  the  pol- 
icy was  not  tn  force  because  of  non-pay- 
ment of  the  premium  on  the  day  named; 
third,  that  proofs  of  death  bad  nbt  been  fur- 
nished within  the  stipulated  time. 

[1]  Bzanlaliig  the  evidence  as  to  the  first 
proposition.  It  is  sufficient  to  say  that  there 
was  evidence  tending  to  prove  the  facts 
pleaded  by  plaintiff  in  her  petition  and  suf- 
ficient to  take  It  to  the  jury  on  tbe  question 
of  tbe  death  being  the  result  of  accident,  or, 
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to  put  It  substantlaUy  In  the  language  of  the 
policy,  as  resulting  directly  and  Independent- 
ly of  all  other  causes  from  bodily  injuries 
effected  through  external,  violent  and  acci- 
dental means,  and  as  occurring  withlu  90 
days  from  the  accident. 

The  physician  who  was  called  to  attend 
the  Insured  immediately  after  he  was  dis- 
covered to  be  in  a  serious  condition — ^In  fact 
he  was  then  hardly  rational  and  later  had 
to  be  put  under  restraint  on  account  of  his 
violence — testified,  and  without  objection  be- 
ing interposed  to  this  part  of  bis  testimony: 

"The  things  I  noticed  most  were,  he  had  evi- 
dences of  a  blow,  a  bump  on  the  right  side  of  his 
head,  and  there  was  some  ecchymosis  on  one  of 
his  cheeks,  I  forget  which ;  there  was  an  un- 
equal dilatation  of  the  pupils  of  the  eye,  and 
there  was  some  swelling  ot  the  tissues  on  one 
side  of  bis  face,  which  aide  I  don't  remember. 
There  were  several  little  contusions,  with  ec- 
chymosis, we  call  it,  or  cyanosis  of  the  face. 
She  (the  wife)  wanted  to  know  what  was  the 
matter  with  him,  and  I  told  hor  contusions 
brought  about  by  concussion.  Of  course,  in 
making  a  physical  diagnosis  I  took  the  clinical 
symptoms,  that  could  have  caused  such  a  con- 
dition and  I  came  to  the  conclusion  it  was  a  con- 
dition that  we  doctors  call  trauma,  or  blow : 
something  like  that.  By  the  word  'trauma'  1 
mean  force  applied  externally." 

Another  physician,  testifying  on  behalf  of 
plaintiff,  said  that  on  an  in.spectlon  of  the 
body  of  the  deceased  be  found  a  contusion 
on  the  right  side  of  the  face,  with  a  tinge 
of  eccbymotlc  discoloration,  black  and  blue 
markings,  on  the  right  side  of  the  face;  that 
he  found  some  eccbymosis  of  tbe  scalp ;  the 
skull  was  normal;  no  fracture  was  found. 
(It  may  be  here  noted  that  the  technical 
terms  used  by  the  physicians  were  explained 
to  the  jury).  This  last  witness  referred  to, 
who  was  connected  with  the  coroner's  office 
as  autopsy  physician,  testified  that  he  had 
diagnozed  the  case,  he  not  having  seen  the 
body  of  the  insured  until  after  his  death,  when 
in  his  official  capacity  he  had  held  a  post- 
mortem inquiry,  as  that  of  a  death  due  to 
some  form  of  meningitis  resulting  from  a 
bruise  or  bruises  on  the  bead  of  the  insured. 
He  and  other  physicians  testified  that  a  blow 
on  tbe  head  would  ultimately  lead  to  menin- 
gitis that  would  cause  death,  and,  said  one 
of  them,  "after  the  injury  to  the  brain  this 
condition  may  be  apparent  in  a  few  hours  if 
the  Injury  Is  not  sufficient  to  cause  Imme- 
diate death,  because  the  body  has  no  way  of 
relieving  Itself  of  the  irritation,  or  the  hem- 
orrhage, and  the  hurting  or  bruising  of  the 
brain  will  cause  Inflammation  in  a  few  hours 
afterwards."  The  coroner's  physician  tes- 
Ufled  that  he  attributed  tbe  death  of  the  in- 
sured "to  cerebral  meningitis,  or  encephalitis, 
which  means  inflammation  of  the  brain,  and 
also  from  the  injury,"  that  black  and  blue 
inarklngs,  which  appeared  on  the  face  of  the 
deceased,  showed  that  he  bad  been  bruised 
on  the  face,  and  the  injury  to  the  brain  caus- 
ed by  the  bruise  or  contusion.  There  was 
evidence  to  the  effect  that  several  years 
prior  to  bis  death  tbe  Insured  bad  received 
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some  Injuries,  but  the  testimony  of  the  phy- 
sicians called  by  plaintiff  was  to  the  effect 
that  these  Injuries,  If  received,  were  too  re- 
mote to  bare  caused  the  death  or  to  have 
produced  the  symptoms  of  which  the  defend- 
ant died.  In  brief,  there  Is  evidence  tending 
to  show  that  the  deceased  came  to  his  death 
as  a  result  of  externallnjuries  suffered  and 
sustained  within  less  than  90  days,  In  fact 
within  5  or  6  days  prior  to  the  date  of  his 
death,  and  there  was  no  evidence  even  tend- 
ing to  prove  that  the  injuries  were  purposely 
self-inflicted. 

[2, 3]  The  second  point,  that  the  policy 
was  not  in  force  because  the  premium  was 
not  paid,  is  not  tenable. 

The  evidence  showed  that  In  point  of  fact 
no  monthly  premium  bad  ever  been  paid  by 
the  insured  until  long  past  due.  Under  such 
a  state  of  facts  our  Supreme  Court  held  in 
James  v.  Mutual  Reserve  Fund  Life  Ass'n, 
148  Ma  1,  49  S.  W.  978,  that  it  was  permis- 
sible for  plaintiff  to  prove  waiver  of  the  con- 
ditions of  the  policy  to  be  performed  by 
the  insured  when  it  appears  that  the  failure 
to  pay  the  premiums  within  the  prescribed 
time,  had  been  waived  by  the  insurer.  It 
was  there  further  held  (148  Mo.  loc.  cit.  12, 
49  S.  W.  980)  that: 

"Insurance  companies  by  their  course  of  busi- 
ness, practice  and  conduct  with  respect  to  the 
payment  of  premiums,  may  waive  the  prompt 
payment  thereof,  and  cannot  afterwards  take 
advantage  of  what  would  otherwise  be  available 
as  a  defense  on  the  ground  of  forfeiture." 

In  many  other  cases  since  then  our  courts 
have  80  held,  particularly  when  a  forfeiture 
was  claimed  after  the  death  of  the  Insured 
or  member.  As  see  Andre  v.  Modern  Wood- 
men of  America,  102  Mo.  App.  377,  76  S.  W. 
710;  Godwin  v.  National  Council,  Knights 
and  Ladies  of  Security,  166  Mo.  App.  289, 
148  S.  W.  980;  Nichols  v.  Prudential  Insur- 
ance Company  of  America,  170  Mo.  App. 
437,  165  S.  W.  478,  and  Watkins  v.  Brother- 
hood of  American  Xeomen,  188  Mo.  App. 
626,  loc.  dt.  635,  176  S.  W.  516,  and  authori- 
ties there  cited. 

The  Supreme  Court  of  the  United  States 
has  adopted  the  same  rule,  as  see  Thompson 
v.  Knickerbocker  Ins.  Co.,  104  U.  S.  252, 
where,  at  page  260,  26  L.  Ed.  765,  it  is  said: 

"Wo  do  not  accept  the  position  that  the  pay- 
ment of  the  annual  premium  is  a  condition  pre- 
cedent to  the  continuance  of  the  policy.  That  is 
untrue.  It  is  a  condition  subsequent  only,  the 
non-performance  of  which  may  incur  a  forfei- 
ture of  the  policy,  or  may  not,  according  to  the 
circumstances,  it  is  always  open  for  the  in- 
sured to  show  a  waiver  of  the  condition,  or  a 
course  of  conduct  on  the  part  of  the  insurer 
which  gave  him  just  and  reasonable  ground  to 
infer  that  a  forfeiture  would  not  be  exacted. 
But  it  must  be  a  just  and  reasonable  ground, 
one  on  which  the  assured  has  a  right  to  rely.*' 


This  is  quoted  approvingly  In  Hartford 
Life  Annuity  Ins.  Co.  v.  Unsell,  144  U.  a 
439,  loc.  cit.  400,  12  Sup.  Ct.  671,  674  [36  L. 
Ed.  496]. 

In  the  recent  case  of  Pavlick  v.  Supreme 
Lodge,  Knights  of  Pythias,  199  8.  W.  442,  a 
decision  handed  down  by  our  court  Decem- 
ber 4tb,  1917,  not  yet  reported,  we  beld  tbat 
while  the  courts  do  not  favor  forfeltares, 
they  are  bound  to  enforce  them  when  pro- 
vided for  by  the  parties  themselves,  unless 
the  party  Insisting  on  it  has  waived  It,  and 
that  wbUe  a  forfeiture  may  be  enforced  when 
invoked  against  a  party  tben  living,  it  will 
not  be  favored  when  there  is  an  arbitrary 
attempt  to  forfeit  after  the  member  has  died. 
That  is  the,  case  attempted  here. 

We  hold  tbat  under  the  evld«ice  tn  this 
case  there  was  suflScient  to  show  that  the 
policy  was  in  force  at  the  date  of  the  deatb 
of  this  insured  and  that  that  death  bad  been 
the  result  of  accidental,  external  vleleace, 
not  Belf-inflicted,  the  death  occurring  withtn 
90  days  from  the  time  of  the  injury.  Fur- 
thermore, the  defendant  company  here  re- 
ceived and  accepted  the  payment  of  the  $1.- 
35  as  on  the  March  assessment  and  retained 
it  vm.U\  some  time  afterwards,  when  it  was 
advised  of  the  death  of  the  insured,  and  then 
attempted  to  tender  it  back  by  its  own  check 
— not  a  legal  tender.  It  Is  held  in  Watkins 
V.  American  Teqmen,  supra,  tbat  the  law 
will  not  permit  tin  Insurance  company,  even 
a  fraternal,  mutual  organizatlcm,  to  accept 
dues  or  premiums  from  its  memboa  as  If 
tbe  insurance  was  In  force  and  then,  when 
deatb  occurs  refuse  payment  on  tbe  ground 
that  tbe  failure  to  pay  promptly  forfeited  tbe 
insurance.' 

[4]  It  Is  urged  that  proof  of  death  bad 
not  been  furnished  within  the  stipulated 
time.  The  answer  to  this  is  that  not  only 
had  the  Insurer  denied  all  liability  but  lat- 
er, fumlsbing  blank  proofs  of  the  accident 
and  deatb  to  tbe  plaintiff,  she  had  forwarded 
her  proofs  within  a  reasonable  time  after 
receiving   these   blanks   from   tbe  insurer. 

[S]  Objection  is  made  to  the  action  of  tbe 
court  In  giving  and  refusing  instructions. 
As  to  this,  it  is  to  be  noted  that  the  learned 
trial  judge  refused  all  the  Instructions  ask- 
ed by  plaintiff  and  defendant  and  gave  in- 
structions which  it  had  prepared  itaelt  We 
have  carefully  examined  these  and  find  no 
error  whatever  in  them  and  as  they  correct- 
ly covered  all  tbe  points  that  were  attempted 
to  be  covered  by  the  instructions  asked  by 
defendant,  there  is  no  error  In  refusing  the 
latter. 

The  judgment  of  the  circuit  court  ia  af- 
firmed. 

ALLEN  and  BEOECER,  3 J.,  concor. 
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FULLER  V.  RAMSEY. 


(No.  14935.) 

(St  Louis  Court  of  Appeals. 
Jan.  8.  1018.) 


MissourL 


L  Wn.i.a  «=>666  —  Contest  —  Evidbncb  — 

SUFnCIKNCT. 

Evidence  heid  insufficient  to  sustain  judg- 
ment that  certain  heirs  contested  a  will,  there- 
by forfeiting  their  respective  legacies  under  the 
proTisiona  of  the  will. 

2.  EVIDENCX   €=»317(2)  —  Aduissibilitt  — 
Hkabsay  Evidence. 

In  proceeding  to  declare  legacies  forfeited 
nnder  tne  will  for  alleged  contest  thereof  by 
heirs,  testimony  of  a  third  person  as  to  state- 
ments of  a  legatee  who  actually  brought  the  con- 
test, bvt  who  was  not  a  party  to  the  ioirtant 
proceeding,  was  inadmissible  as  hearsay. 

3.  WiTNESSBS  «=>380(6)— Impkachme.vt. 

A  party  cannot,  though  he  does  not  Touch 
for  the  truth  of  his  witness's  testiiuouy,  call  a 
witness  who  as  be  knows  will  ti^tify  against 
him,  and  then  impeach  such  witness  by  testi- 
mony as  to  contrary  statements  made  out  of 
court 

4.  Evidence  «=>260  —  Adiiissions  —  Cocon- 


To  render  statements  of  one  alleged  cocon- 
spirattw  admissible  as  against  the  other,  some 
competent  evidence  must  be  adduced  tending  to 
establish  the  conspiracy. 

5.  BVIDSITOB  «=>265(17)  — •  ADHiaSIBIUTT  — 

Admissions. 

In  proceedini;  to  forfeit  legacies  by  reason 
of  the  heirs  having  contested  the  will,  admis- 
sions of  one  heir,  though  an  adverse  party  to 
tiie  executor,  while  competent  as  against  her 
as  admiasions  against  interest,  were  not  bind- 
ing on  the  other  neirs  in  the  absence  of  evidence 
of  a  conspiracy. 

6.  CONSPIBACT  «=3l9  —  To  COHTEflT  WlLL  — 

Evidence. 
Whera  testatrix  provided  in  will  that  if 
legatees  brought  contest  the  legacies  should  be 
forfeited,  and  one  legatee  contested,  evidence 
keU  insufficient  to  tiiow  conspiracy  between 
such  legatee  and  the  others  to  bring  a  contest 
and  avoid  forfeiture  of  the  legacies. 

7.  Corspuulot   «33i9->  To  Contest  Will  — 
BuBj>EN  or  Fbooe. 

Where  testatrix  provided  in  will  that  if 
heirs  contested  their  legacies  should  be  forfeited, 
and  one  heir  oon^sted,  and  the  executor  aought 
a  judsmmt  that  all  the  shares  were  forfeited  by 
a  conspiracy  of  the  heirs  to  have  the  one  heir 
bring  the  contest,  the  burden  was  on  the  execu- 
tor to  prove  that  such  heirs  directly  or  indi- 
rectly contested  the  validity  of  the  wiU. 

Appeal  from  St  Loula  Circuit  Court; 
James  E.  Wlthrow,  Judge. 

Proceedings  In  the  matter  of  the  estate  of 
Mathilda  A.  Largue,  deceased,  wherein  Ed- 
win S.  Fuller,  executor,  appealed  from  a 
judgment  tbat  William  Ramsey  and  others 
did  not  contest  the  will,  and  so  did  not  for- 
feit their  shares.  From  the  Judgment  of 
the  circuit  court,  reversing  such  judgment, 
Ramsey  and  others  appeal.  Reversed  and 
remanded,  with  directions. 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  the  city  of  St  Louis,  adjudg- 
ing that  the  appellants  have  forfeited  their 
legades    under    the    will    of    Mathilda    A. 


Largue,  deceased,  by  reason  of  conduct  on 
their  part  in  violation  of  a  certain  clause 
of  the  will. 

It  appears  that  Mathilda  A.  Largue  died 
October  12,  1900,  leaving  a  will,  executed  on 
July  6,  1909,  which  was  duly  admitted  to 
probate  by  the  probate  court  of  the  city  of 
St  Louis.  By  this  will  these  five  appellants, 
viz.  William  Ramsey,  Harry  Ramsey,  Ilallle 
Ramsey,  Lynn  Ramsey,  and  George  Ramsey, 
and  their  sister  Sadie  Feree,  all  of  Pitts- 
burg, Pa.,  are  bequeathed  46  shares  of  stock 
of  the  National  Bonk  of  Commerce  of  St 
Louis,  to  be  equally  divided  among  them.  It 
it  said  that  the  appellants  and  Sadie  Feree 
are  grandnephews  and  grandnieces  of  the 
testatrix.  By  the  will  are  also  bequeathed 
certain  shares  of  stock  in  trust  for  cousins 
of  these  appellants,  referred  to  as  the  "Tay- 
lor heirs";  Mathilda  A.  Puller,  wife  of  re- 
spondent executor,  is  the  residuary  legatee 
under  the  will.  The  twelfth  paragraph  of 
the  will  is  as  follows: 

"In  the  event  that  any  legatee,  devisee  or  ex- 
ecutor, contests  the  validity  of  this  will,  either 
directly  or  indirectly,  I  do  hereby  revoke  the 
legacy,  devise  or  appointment  as  executor  of 
said  legatee,  devisee  or  executor  so  contesting 
tBis  will." 

It  appears  that  shortly  after  the  death  of 
the  testatrix  the  Taylor  heirs  Instituted  a 
suit  in  the  circuit  court  of  the  city  of  St 
Louis  to  contest  the  wUl.  After  a  compro- 
mise bad  been  effected  with  the  Taylors  by 
Mrs.  Puller,  the  residuary  legatee,  Sadie 
Feree,  on  her  motion,  was  made  a  party  con- 
testant In  the  cause,  and  thereafter  prose- 
cuted the  proceeding.  The  cause  was  tried 
in  the  circuit  court  resulting  in  a  verdict 
and  judgment  sustaining  the  will.  It  is 
said  that  Mrs.  Feree  appealed  from  this 
judgment  but  that  her  appeal  was  dismissed 
upon  an  agreement  between  her  and  the  re- 
siduary legatee  whereby  she  was  paid  the 
costs  and  expenses  incurred  by  her  in  the 
contest  proceeding. 

Thereafter  a  motion  was  filed  in  the  pro- 
bate court  by  the  residuary  legatee  seeking 
to  have  the  court  adjudge  that  these  appel- 
lants had  forfeited  their  said  legacies,  and 
for  an  order  distributing  this  stock  to  the 
residuary  legatee,  because  of  the  fact,  as 
alleged,  that  appellants  had  violated  the 
twelfth  clause  of  the  will,  set  out  above,  in 
that  they  bad  aided  and  assisted  in  the 
maintenance  and  prosecution  by  their  sister 
Sadie  Feree  of  the  suit  to  contest  the  will, 
and  had  thereby,  directly  or  indirectly,  con- 
tested t]ie  will.  After  having  heard  and  con- 
sidered the  evidence  adduced,  the  probate 
court  found  that  none  of  these  aK>cllanta  did 
either  directly  or  indirectly  maintain  or 
prosecute  the  said  suit  contesting  the  will, 
and  that  none  of  them  had  forfeited  his  or 
her  legacy  thereunder,  and  ordered  that 
their    respective   interests   In    the   stock    be 
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transferred  and  set  over  to  them  by  way  of 
partial  distribution. 

From  this  Judgment  Edwin  S.  Puller,  one 
of  the  two  eicecutors  of  the  will,  prosecuted 
an  appeal  to  the  circuit  court  of  the  city  of 
St.  Louis,  where,  upon  a  trial  before  tho 
court  without  a  Jury,  It  was  found  and  ad- 
judged that  each  of  these  appellants  "did 
aid,  assist,  and  abet  Sadie  Feree,  the  con- 
testant of  said  will,  in  said  contest,"  and 
that  by  reason  thereof  each  of  them  violated 
the  twelfth  paragraph  of  the  will,  whereby 
they  lost  the  right  to  participate  In  the  dis- 
tribution of  the  estate.  And  the  court  order- 
ed that  the  stock  in  question  be  transferred 
and  set  over  to  the  residuary  legatee  by  the 
executors.  From  this  judgment  the  appel- 
lants prosecute  the  appeal  before  us. 

At  the  trial  in  the  circuit  court  the  re- 
spondent executor,  who  had  appealed  from 
the  judgment  of  the  probate  court,  offered 
in  evidence  the  deposition  of  each  of  the 
Ramseys,  appellants  here.  In  giving  such 
deposition  each  p<rfntedly  and  repeatedly  de- 
nied any  participation,  directly  or  Indirectly, 
in  the  contest. 

Harry  Ramsey,  the  cashier  of  a  bank  at 
Pittsburg,  testified  that  his  sister  Mrs.  Feree 
spoke  to  him  about  prosecuting  the  will  con- 
test; that  he  was  bitterly  opposed  to  It  and 
>yould  have  nothing  to  do  with  It ;  and  that 
be  did  not  contribute  one  penny  to  defray 
the  expenses  of  the  litigation.  In  this  con- 
nection it  may  be  said  that  it  appears  to  be 
conceded  that  the  overturning  of  this  will 
would  have  presumably  rendered  valid  a  pri- 
or will  executed  by  the  testatrix,  and  that 
In  this  prior  will  Harry  Ramsey  was  not  a 
beneficiary.  And  touching  the  matter  of  bis 
refusal  to  have  anything  to  do  with  the  con- 
test proceeding  he  said: 

"My  principal  reason  for  my  decision  was,  I 
was  not  a  beneficiary  in  the  other  will." 

George  Ramsey,  a  bank  clerk  at  Pittsburg, 
testified  that  Mrs.  Feree  discussed  with  him 
the  matter  of  prosecuting  the  will  contest, 
and  that  he  told  her  that  be  could  not  af- 
ford to  lose  what  "was  coming"  to  him  and 
was  entirely  satisfied  with  the  legacy  be- 
queathed to  him;  that  he  refused  to  have 
anything  to  do  with  the  proceeding  and  re- 
fused to  contribute  anything  to  it,  and  did 
not  do  so.  He  further  testified  that  while 
the  proceeding  was  pending  he  did  not  dis- 
cuss the  matter  with  Mrs.  Feree  because  .he 
"did  not  want  to  get  into  any  argument 
with  her  about  it";  that  at  about  the  time 
of  the  trial  of  the  suit  to  contest  the  will  in 
St.  Louis,  he  purchased  St.  Louis  papers  for 
"a  couple  of  days,"  for  the  reason  that  he 
was  "interested  In  the  matter  to  the  extent 
of  hoping  that  it  wonld  be  settled  up  and 
come  to  an  end  right  away" ;  and  that  there 
was  absolutely  no  understanding  between 
him  and  Mrs.  Feree  regarding  a  contribution 
to  make  up  any  loss  on  her  part.  Lynn  Ram- 


sey, a  clerk  In  a  savings  and  tmst  company 
in  Pittsburg,  testified: 

That  Mrs.  Feree  talked  with  him  by  tdephone 
regarding  the  contest  proceeding.  He  said:  "As 
nearly  as  I  can  recall,  die  said  that  she  was  go- 
ing to  contest  the  will  and  asked  me  if  I  would 
go  in  with  her  In  it.  I  told  her  no,  and  that 
was  the  conversation  at  each  time."  That  he 
flatly  refused  to  have  anything  to  do  with  the 
matter,  and  "never  contributed  one  cent  of  the 
expenses  with  which  she  carried  on  the  suit." 

Hallie  Ramsey,  in  testifying,  said: 
"Mrs.  Feree  asked  me  to  go  in  with  her  in 
this  contest,  but  I  always  refused  her,  and,  in 
fact,  advised  her  not  to  carry  on  the  suit  I 
thought  the  last  will  was  a  very  just  one;  was 
really  more  than  we  had  any  right  to  expect 
from  our  aunt." 

She  declared  that  atae  positively  refused 
to  have  anything  to  do  with  the  matter  from 
the  beginning ;  that  Mrs.  Feree  said  nothing 
to  her  about  the  expenses  of  the  suit,  and 
that  she  contributed  absolutely  nothing 
thereto;  that  Mrs.  Feree  proposed  that  all 
of  the  appellants  "come  In"  with  her,  the 
suit  to  be  brought  in  her  name;  and  that 
appellants  agree  to  make  op  to  her  her  loss, 
if  any,  but  that  the  proposition  was  refused. 

William  Ramsey  testified  that  Mrs.  Feree 
spoke  to  him  several  times  regarding  the 
prosecution  of  the  will  contest  proceeding; 
that  she  sought  his  advice,  which  he  declin- 
ed to  give,  saying  that  he  did  not  intend  to 
have  anything  to  do  with  the  matter;  that 
he  positively  refused  to  have  anything  to  do 
with  it,  made  no  agreement  with  Mrs.  Feree, 
and  did  not  bear  any  part  of  tbe  expense. 

A  deposition  of  Mrs.  Jeanette  Ramsey, 
wife  of  William  Ramsey,  was  also  read  in 
evidence  by  the  respondent  executor.  She 
testified  that  she  heard  Mrs.  Feree  speak  to 
her  husband  about  the  matter  In  their  home, 
asking  him  if  he  wanted  to  Join  her  in  tbe 
proceeding,  and  that  he  said,  "I  decidedly 
do  not;"  that  Mrs.  Feree  told  her  that  "all 
of  her  brothers  were  furious  at  her  for  go- 
ing into  tbe  wiU  suit." 

The  executor  also  read  in  evidence  tbe 
deposlti<Hi  of  Sadie  Feree.  She  testified  that 
she  spoke  to  her  brothers,  with  tbe  exception 
perhaps  of  Harry,  and  to  her  sister  Hallie, 
about  "going  in"  with  her  'in  tbe  wiU  con- 
test proceeding,  and  that  "they  every  one  re- 
fnsed;"  that  no  one  of  them  contributed  one 
cent  to  the  expenses,  but  refused  to  do  so. 
She  said: 

"They  had  nothing  to  do  with  the  contest. 
They  refused  flatly  when  I  asked  them,  so  they 
had  nothing  to  do  with  it" 

As  said  above,  the  foregoing  testimony  was 
all  given  by  way  of  de{)ositions  of  these  wit- 
nesses, which  depositions  were  offered  in  ev- 
idence by  respondent  executor. 

The  executor,  Edwin  S.  Puller,  took  the 
stand  as  a  witness.  Over  appellants'  objec- 
tions he  was  permitted  to  testify  to  a  state- 
ment said  to  have  been  made  to  him  by  Hal- 
lie Ramsey  in  October,  IMl,  after  Sadie 
Feree  had  dismissed  her  appeal.  Be  stated 
that  Hallie  Ramsey  called  at  bis  office  In  tbe 
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dty  of  St  Louis  and  assured  blm  that  she 
tad  not  In  any  manner  parddpated  in  the 
wIU  ccmtest,  and  that  she  spoke  of  calling 
upon  Mrs.  Puller  to  tell  her  this;  that  the 
witness  suggested  to  her  that  she  onght  to 
make  a  "fnll  and  frank  disclosare"  of  all  the 
facts  In  her  possession  concerning  the  par- 
ticipation of  any  of  the  Ramseys  in  the  will 
contest,  and  that  she  replied: 

"I  don't  dilnk  I  coold  do  that.  If  I  did 
tliat  my  brothers  would  lose  their  sharea  in  tlie 
estate.  •  •  •  If  I  should  tell  what  I  know 
about  this  case,  about  my  brothers'  participa- 
tion, I  would  incur  their  enmity,"  etc. 

It  appears  Mr.  Puller,  who  is  a  lawyer, 
was  present  at  the  time  of  the  taking  of  the 
dei>osltlon  of  Hallie  Ramsey  in  Plttsbnrg, 
but  did  not  then  question  her  regarding  this 
statement.  He  testified  that  he  then  thought 
it  Inadvisable  to  do  so.  He  further  stated 
that  In  testifying  before  Judge  Holtcamp  In 
tte  probate  court  he  referred  to  this  state- 
ment of  Hallie  Ramsey,  and  that  his  recol- 
lection was  that  he  quoted  the  statement  to 
Judge  Holtcamp  substantially  as  it  appears 
above.  No  record  was  kept  of  the  testimony 
In  the  probate  court. 

The  executor  also  read  in  evidence  the  dep- 
osition of  Mrs.  William  H.  Brandenl)erger, 
one  of  the  Taylor  heirs.  Among  other 
things,  which  need  not  be  here  noticed,  she 
testified  to  certain  conversations  with  Sadie 
Peree,  and  these  portions  of  the  deposition 
were  read  in  evidence  over  the  insistent  ob- 
jections of  appellants.  In  the  early  part  of 
the  deposition,  as  it  appears  In  the  record, 
the  witness  states: 

"She  [Sadie  Feree]  said  then  that  her  family 
were  not  taking  any  of  the  burden  of  the  con- 
test: she  was  contesting  alone.  If  she  succeed- 
ed, they  were  to  come  in  for  the  profits;  if  she 
failed,  she  was  to  stand  the  loss.  She  did  not 
say  that  they  would  reimburse  her  for  her 
losses  out  of  their  share.  No—  Oh,  if  she  won, 
you  mean?  Why,  yes,  sir;  I  think  they  would. 
She  snid  that  the  members  of  the  family,  if  she 
lost  her  share,  why  they  were  to  reimburse  her 
for  what  was  lost" 

Later  in  the  deposition  Mrs.  Branden- 
berger  denies  that  Sadie  X^ree  said  that  she 
was  to  be  reimbursed  by  the  members  of  her 
family,  and  she  stated  that  If  she  said  this 
she  was  confused  and  did  not  understand  the 
question;  that  Sadie  Feree's  "whole  talk 
was  the  unfairness  of  the  boys  and  their 
sister  to  want  her  to  stand  the  losses,  if 
there  were  any,  and  to  share  the  profits  In 
the  case,  •  •  •  if  there  were  any  prof- 
its." 

These  appellants  called  Hallie  Ramsey  as 
a  witness.  After  again  testifying  that  she 
and  ber  brothers  all  refused  to  have  any- 
thing whatsoever  to  do  with  the  will  contest, 
and  were  opposed  to  having  it  prosecuted, 
she  denied  that  she  made  the  statement  to 
Mr.   Puller  to  which  he  testified. 

Jodge  Holtcamp  was  called  as  a  witness 
hy  tiiese  appdiants/  When  asked  if  Mr. 
Puller  made  any  statement  befops  him  to 
(lie  effect  that  BalMe  Ramsey  I)ad  said  ajiy> 


tUns  to  indicate  that  ber  brothers  liad  bad 
anything  to  do  with  the  will  contest,  tbe  wit- 
ness said: 

"No,  he  dida't  state  that  she  had  so  said;  his 
statement  was  to  the  effect  rather  that  they  bad 
not  had  an  interest  in  it  so  far  as  she  knew." 

Edward  D'Arcy  and  Robert  M.  Wilson, 
both  of  St.  Louis,  for  appellants.  Schnur- 
macher  &  Rassieur  and  Jones,  Hocker,  Sul- 
livan &  Angert,  all  of  St.  Louis,  for  respond- 
ent. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  question  raised  below  as  to  the 
right  of  the  respondent  executor  to  prosecute 
the  appeal  from  the  probate  court  to  the 
circuit  court  is  not  presented  here  by  appel- 
lants, and  consequently  need  not  be  consid- 
ered. iJkewise  the  ruling  of  the  circuit  * 
court  refusing  to  allow  appellants'  demand 
for  a  jury  Is  not  questioned  on  appeal. 

Appellants  take  the  position  that  the  rec- 
ord before  us  is  to  be  reviewed  as  a  pro- 
ceeding in  equity,  1.  e.,  that  It  Is  our  province 
and  duty  to  review  and  weigh  the  evidence, 
and  pass  judgment  thereupon,  as  in  a  suit  in 
equity ;  while,  on  the  other  hand,  respondent 
contends  that  the  action  is  one  at  law,  and 
that  the  judgment  should  be  sustained  If 
there  is  any  substantial  evidence  to  sup- 
port it. 

[1]  This  is  not  a  suit  in  equity,  but  a  pro- 
ceeding begun  In  the  probate  court,  which 
court,  by  virtue  of  Its  statutory  powers,  had 
I  original  jurisdiction  thereof.  While  the 
probate  court  has  no  jurisdiction  to  entertain 
a  cause  of  purely  equitable  cognizance,  nev- 
erthdess  tn  disposing  of  matters  coming  be- 
fore It,  within  the  scope  of  its  jurisdiction,  it 
may  properly  apply  the  rules  both  of  equity 
and  of  the  common  law.  State  ex  rel.  v. 
Bird,  253  Mo.  569,  l^S  B.  W.  119,  Ann.  Oas. 
1915C,  353.  I^e  controversy  is  one  pertain- 
ing to  the  distribution  of  an  estate,  and  we 
think  ttiat  it  Is  one  to  be  determined  by  a 
course  of  procedure  analogous  to  that  which 
obtains  in  courts  of  diancery.  This  is  the 
rule  which  our  courts  have  long  followed  in 
regard  to  questions  raised  as  to  final  settle- 
ments of  estates,  and  it  is  held  that  appeals 
in  such  cases  are  governed  by  the  rules  ap- 
plicable to  appeals  In  equity  cases.  In  this 
connection  see  In  re  Estate  of  Meeker,  45 
Mo.  App.  186;  Bradley  v.  Woerner,  46  Mo. 
App.  371;  Pinley  v.  Schlueter,  64  Mo.  App. 
455 ;  In  re  Estate  of  Danforth,  86  Mo.  App. 
586;  In  re  Estate  of  Branch,  123  Mo.  App. 
loa  dt.  677,  100  S.  W.  616;  Ansley  v.  Rich- 
ardson, 95  Mo.  App.  332,  68  S.  W.  609.  We 
perceive  no  good  reason  why  this  rule  should 
not  here  apply ;  but  we  deem  It  unnecessary  • 
to  definitely  pass  uiwn  that  question.  If  we 
are  to  review  the  evidence  and  draw  our 
own  conclusion  therefrom,  as  in  a  suit  In 
equity,  the  appeal  may  be  very  quickly  dis- 
posed of  by  saying  that  the  evidence  over- 
whelmingly preponderates  in  favor  of  these 
appellants,  necessltatlBg  a  reversal  of  the 
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Judgment  On  the  other  hand,  conceding,  ar- 
guendo, that  the  case  is  to  be  reviewed  here 
as  one  at  law,  we  are  firmly  convinced  that, 
after  eliminating  certain  testimony  which, 
we  bold,  must  be  cast  aside  as  having  beeh 
improperly  admitted,  there  is  no  evidence  of 
any  substantia]  character  or  probative  force 
to  support  the  finding  and  judgment  of  the 
circuit  court. 

We  take  up  then  the  assignments  of  error 
which  pertain  to  the  admission  of  the  testi- 
mony to  which  we  have  just  referred. 

[2]  That  the  testimony  of  Mrs.  Branden- 
berger,  in  her  deposition  offered  by  respond- 
ent, as  to  the  statements  said  to  have  been 
made  to  her  by  Sadie  Feree  was  incompe- 
tent, we  think,  cannot  be  doubted.  Sadie 
/  Feree  was  not  a  party  to  the  proceeding.  It 
is  said  that  her  legacy  had  been  declared  for- 
feited by  the  probate  court,  and  that  she 
abided  that  ruling.  In  any  event,  she  was 
not  a  i>arty  to  this  proceeding  at  any  stage, 
so  far  as  the  record  discloses.  The  testi- 
mony as  to  her  statements — whatever  weight 
might  properly  be  given  thereto,  if  compe- 
tent— was  hearsay,  and  was  consequently  In- 
admissible, unless  It  can  be  said  to  fall  un- 
der some  exception  to  the  hearsay  rule. 
That  respondent  could  not  make  It  compe- 
tent by  first  Introducing  the  deposition  of 
Sadie  Feree,  and  then  undertaking  to  Im- 
peach her  by  these  contrary  statements  said 
to  have  been  made  by  her  out  of  court,  we 
think  Is  obvious. 

[3]  A  party  la  not  entitled  to  impeach  his 
own  witness  by  showing  that  the  witness  has 
made  contrary  statements  out  of  court,  with 
the  qualificaQon  or  exception  that  one  may 
be  permitted  to  do  so  where,  by  some  trick 
or  artifice,  he  has  been  misled  or  entrapped 
Into  calling  the  witness.  See  Dunn  v.  Dun- 
naker,  87  Mo.  507 ;  Beier  v.  Transit  Co.,  197 
Mo.  215,  94  S.  W.  876;  Carp  v.  Insurance 
Co.,  203  Mo.  295,  101  S.  W.  78;  State  v. 
Shapiro,  218  Mo.  350,  U5  S.  W.  1022 ;  King 
V.  Phoenix  Ins.  Co.,  lOl  Mo.  App.  163,  76  S. 
W.  66;  Lewis  v.  Bailroad,  142  Mo.  App. 
loa  dt  585,  121  S.  W.  1000.  While  one 
does  not  vouch  for  the  truth  of  the  testimony 
of  his  witness,  In  the  sense  that  he  is  abso- 
lutely concluded  thereby  (Lewis  v.  Railroad, 
supra,  142  Mo.  App.  loc.  cit  597,  121  S.  W. 
1090;  State  v.  Shapiro,  supra,  216  Mo.  loc. 
clt  370,  115  S.  W.  1022),  he  cannot  make 
available  hearsay  testimony  by  calling  a  wit- 
ness who,  as  he  knows,  will  testify  against 
him — or  offering  the  deposition  of  such  a 
witness,  as  here — and  then  offering  to  im- 
peach the  witness  by  testimony  as  to  con- 
.    trary  statements  made  out  of  court 

[4]  As  to  the  contention  that  Sadie  Feree 
and  these  appellants — and  also  the  Taylor 
heirs — ^were  coconspirators,  and  that  the  dec- 
laratioos  of  one  were  admissible  against  the 
other,  we  need  only  say  that  before  such 
dedaratloDS  are  admissible  some  competent 
evidence  must  be  adduced  tending  to  estab- 


lish the  con^iracy.    See  Mosby  ▼.  Commis- 
sion Co.,  91  Mo.  App.  600. 

[S]  As  to  the  testimony  of  respondent  ex- 
ecutor regarding  the  statement  said  to  have 
been  made  to  him  by  Hallie  Ramsey,  UiUs, 
too,  was  an  attempt  to  impeach  respondent's 
witness  by  statements  of  the  witness  out  of 
court  However,  since  Hallie  Ramsey  was 
an  adverse  party,  her  statements  out  of 
cotirt,  if  any,  were  competent  as  against  her 
as  admissions  against  Interest.  But  there  is 
no  contention  that  she  at  any  time  said  any- 
thing prejudicial  to  her  own  interests.  Ac- 
cording to  respondent's  testimony  Hallie 
Ramsey  said  nothing  to  him  to  indicate  that 
she  participated,  directly  or  Indirectly,  in  the 
will  contest,  but  absolutely  denied  such  p&r- 
tldpatlon.  And  in  the  absence  of  some  in- 
dependent evidence  having  some  probative 
force  and  value  tending  to  establish  the  con- 
spiracy charged,  this  declaration  said  to 
have  been  made  by  Hallie  Ramsey— what- 
ever might  be  Its  worth  otherwise— is  not 
binding  upon  or  admissible  against  her  broth- 
ers, as  being  the  declaration  of  one  of  sev- 
eral alleged  conspirators. 

[I]  Disregarding  the  testimony  alMve  held 
to  be  inadmissible,  we  perceive  nothing  in 
the  record  to  establish  the  alleged  conspir- 
acy, or  to  sustain  the  judgment  below.  In 
behalf  of  respondent  It  Is  urged  that  a  con- 
spiracy need  not  be  shown  by  direct  and  posi- 
tive proof,  but  may  be  inferred  from  facts 
and  circumstances  appearing  in  evidence. 
This  we  readily  concede.  But  we  have 
searched  this  record  in  vain  for  anythin;; 
that.  In  our  opinion,  fairly  and  legitlmately 
stiflices  to  support  an  inference  that  any  of 
these  appellants  did  take  part,  direct Ij-  or 
Indirectly,  in  the  will  contest  proceeding. 
Their  participation  therein  cannot  be  Infer- 
red from  the  mere  fact  that  they  are  the 
brothers  and  sister  of  the  contestant  Sadie 
Feree.    Respondent  says: 

"The  vety  fact  that  each  and  every  Ramsey 
repudiates  connection  with  the  contest  or  co- 
operation or  arrangement  with  Sadie  Feree  in 
almost  the  identical  words  is  of  itself  a  sus- 
picious circumstance  that  may  be  con-sidered. 
The  court  will  find  a  remarkable  resemblance  in 
the  very  words  used  by  each  of  the  Kamseys 
while  denying  connection  with  the  contest" 

But  after  liavlng  cat«fully  read  and  con- 
sidered the  depositions  of  these  appellants, 
we  are  not  impressed  by  this  argument  Nei- 
ther do  we  perceive  any  merit  in  the  argu- 
ment that  the  fact  that  one  or  more  of  these 
appellants  refrained  from  Inquiring  of  Sadie 
Feree  as  to  the  suit,  and  purchased  St  Louis 
newspapers  to  ascertain  the  result  of  the 
trial,  tends  to  prove  a  participation .  In  tiit* 
contest  proceeding. 

[7]  Upon  the  residuary  legatee,  or  the  re- 
spondent executor  in  the  circuit  court  rested 
the  burden  of  proving  that  appellants  direct- 
ly or  indirectly  contested  the  validity  of  the 
will  In  violation  of  the  twelfth  clause  thereof. 
This  burden  we  tlilnk  was  not  auccessCulLy 
caxried.   Appellants  do  not  be^^  question  the 
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validity  of  tblB  claase  of  the  MU,  but  taj 
that  since  It  provides  for  a  f orfeltnre  It  ought 
to  be  stiicUy  construed.  Jones  v.  Jones,  22S 
Mo.  425,  123  S.  W.  29,  25  L.  H.  A.  (N.  S.)  424. 
Its  terms  do  not  appear  to  be  of  doubtful 
meaning.  It  provides  for  the  forfeiture  of 
any  legacy  only  In  the  event  that  the  legatee 
shall  directly  or  Indirectly  contest  the  will. 
It  therefore  devolved  upon  the  residuary 
legatee,  or  the  respondent  executor  In  the 
circuit  court,  to  adduce  some  competent  evi- 
dence ef  a  substantial  character  tending  to 
show  such  conduct  on  the  pftrt  of  these  ap- 
pellants as  amounted  to  a  contesting  of  the 
will  by  them,  directly  or  Indirectly,  before 
their  legadee  could  rightfully  be  forfeited. 
Xothlng  short  of  this  would  have  snfflced. 
Eyldeiicc  merely  tendlag_to  _piftfee  it  JiEnear 
tSst  these  appellants,  or  any  of  them,  cher- 
ished a_desire  that  Sadie  Feree  prevail  in  her 
!«5Itr"wonid  not  alone  havaJMea  suSioleB^-to 
bring  them  under  the_ban  of  thi^  clauae  a£.ttie 
wmrprSvHed  they  did  noUilng  to  JnarigniB 
the  proceeding,  kept  aloof  Hierettom,  and  did 
nothing  to  aid  or  further  the  prosecution 
rhpreof.  It  may  well  be  assumed  that  Harry 
Kamsey  did  not  desire  a  contest,  as  it  was 
to  his  Interest  to  have  the  will  sustained. 
And  If  It  can  be  said  that  there  is  any  evi- 
dence tending  to  show  that  the  other  appel- 
lants, or  any  of  them,  looked  favorably  upon 
i^adle  Feree's  suit,  all  of  the  competent  evl- 
<Ience  goes  to  show  that  they  advised  against 
it,  refused  to  have  anything  to  do  with  It 
and  did  not  further  its  prosecution  elthw 
by  any  combination  or  agreement  with  Sadie 
Keree  or  by  contributing  to  the  costs  and  ex- 
penses thereof.  In  our  Judgment  the  evi- 
dence in  this  record  wholly  falls  to  afford  any 
support  for  the  Judgment  of  the  circuit  court 
It  follows  that  the  Judgment  should  be  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  enter  Judgment 
in  favor  of  these  appellants  and  to  duly  cer- 
tify the  same  to  the  probate  court.  It  is  so 
ordered. 

REYNOUDS.  P.  J.,  and  BBOKER,  J.,  con- 
cur. 


WEBER  V.  DENNY  et  «d.    (No.  14944.) 

(St  Louis  Court  of  Appeals.     Missouri.    Jan. 

8,  1918.) 

1.  Mechanics'  Liens  «=»298—PERrKCTi0K — 
Deeds  op  Tbust. 

The  rights  of  the  holder  of  mechanic  Hen 
notes  secuKd  by  a  deed  of  tniHt  on  land  are  not 
subject  to  mechanics'  liens  perfected  in  proceml- 
ioiEs  to  which  he  was  not  properly  made  a  party, 
and  hence  a  purchaser  on  foreclosure  takes  the 
property  free  from  the  liens ;  it  appearing  that 
the  deed  of  trust  was  of  record. 

2.  Mkcbanics'  Libnb  tfs»25S— PBaraonoN  or 
LiKN — Statute. 

The  holders  of  mechanics'  liens  cannot  bring 
their  liens  within  Laws  1911,  p.  314,  amending 
die  nechanics'  lien  lews,  by  soing  in  justice 
rout  witbout  attemptinx  to  comply  with  its  pro- 


vistoBS,  but  must  institute  suit  In  equity  in  a 
ooort  of  record,  serving  all  those  whose  interests 
in  the  property  appear  of  record. 

Appeal  from  St  Loote  CTlrcnlt  Court ;  Wm. 
M.  Klnsey,  Judge. 
"Not  to  be  officially  published." 
Action  by  Josephine  Weber  against  John 
Denny,  assignee  of  Jacob  J.  Riede.  and  Christ 
Oreim  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Denny  appeals;  Af- 
firmed. 

Arthur  G.  Moseley,  of  St  Louis,  for  appel- 
lant Robert  M.  Zeppenfeld  and  Harry  Troll, 
both  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  a  suit  in  equity  where- 
by it  Is  sought  to  enjoin  the  enforcement  of 
certain  Judgments  purporting  to  establish 
mechanics'  liens  against  certain  real  prop- 
erty belonging  to  the  plaintiff,  and  to  vacate 
the  Hen  of  such  Judgments  against  the  prop- 
erty. The  decree  below  was  for  the  plain- 
tiff, and  the  case  is  here  on  the  appeal  of 
defendant  Denny  alone,  who  appears  as  the 
assignee  of  record  of  three  of  the  Judgments 
herein  Involved. 

The  pleadings  are  lengthy,  and  need  not 
be  here  set  out  The  cause  was  submitted  to 
the  court  upon  a  stipulation  which  admitted 
all  of  the  averments  of  the  amended  peti- 
tion, and  recited  that  certain  further  facte 
were  to  be  likewise  taken  as  true. 

In  the  decree,  which  follows  closely  the 
lines  of  the  petition,  the  court  made  a  find- 
ing of  all  of  the  essential  facts,  as  to  whldt 
there  is  no  dispute.  The  facts  so  found,  so 
far  as  here  pertinent,  may  be  summarized  as 
follows: 

Plaintiff  is  the  owner  and  In  possession  of 
certain  contiguous  lots  of  ground  In  the  city 
of  St  Louis  Improved  by  a  two-story  "store 
and  flat  building"  and  other  improvements, 
to  which  plaintiff  obtained  title,  on  April  11, 
1914,  by  conveyance  from  the  Lort  Realty  & 
Investment  Company,  a  corporation.  In  Oc- 
tober, 1911,  Minnie  EL  Norton,  a  single  per- 
son, was  the  owner  and  in  possession  of  the 
lots  mentioned,  and  on  October  13,  1911,  she 
executed  a  deed  of  trust  thereupon  to  one 
Nicholls  as  trustee  for  one  Lovett  ox  his 
assigns,  to  secure  a  certain  promissory  note 
(or  18,500  and  six  Interest  notes  of  $225  each, 
which  deed  of  trust  was  duly  recorded  on 
the  date  last  mentioned. 

On  or  about  February  IS,  1911,  Minnie  E. 
Norton  entered  Into  a  general  building  o(H>- 
tract  with  one  Christ  Greim  for  the  erection 
of  the  above-mentioned  building  on  these  lots. 
The  first  work  under  this  contract  was  done 
on  October  17,  1011.  In  December,  1911, 
Minnie  B.  Norton  contracted  separately  with 
defendant  Riede  and  defendant  Qrdm  for 
the  erection  of  further  Improvements  on  the 
land.  After  the  erection  of  these  improve- 
ments, eight  separate  mechanic's  liens  were 
filed  against  the  pr(4)erty,  growing  out  of 
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theie  contracts.  The  first  of  tbese  Uens  was 
filed  on  August  13,  1912,  and  the  last  on  Sep- 
tember 12,  1912.  Suits  were  instituted,  each 
before  a  Justice  of  the  peace,  by  the  various 
alleged  lienors  to  establish  and  enforce  the 
respective  Hens  so  filed.  We  are  concerned 
with  but  three  of  these  proceedings,  since  de- 
fendant Denny  alone  appealed  from  the  Judg- 
ment rendered  below  In  the  case  before  us. 
In  each  of  the  three  last-mentioned  actions 
the  respective  lienors,  Rlede  and  Grelm,  ob- 
tained Judgments  before  the  justice  of  the 
peace,  sustaining  the  lien  against  the  prop- 
erty. In  each  Instance  Minnie  Norton  ap- 
pealed to  the  circuit  court;  the  defendant 
Southern  Surety  Company  becoming  surety 
on  her  appeal  bond.  In  the  circuit  court 
Judgments  were  rendered  In  these  three  cas- 
es, which,  among  other  things,  sustained  the 
three  liens,  it  seems,  against  both  the  land 
and  the  improvements.  Thereafter  these 
three  Judgments  were  assigned,  upon  the 
margin  of  the  records  thereof,  to  defendant 
Denny,  appellant  here.  The 'court  found  that 
Denny  was  an  employ^  and  the  agent  of  the 
Southern  Surety  Company ;  that  he  was  not 
the  actual  owner  of  the  Judgments  so  assign- 
ed, but  held  them  as  trustee  for  the  South- 
em  Surety  Company,  which  company  had  In 
fact  paid  the  Judgments,  and  thus  sought  to 
withhold  satisfaction  thereof. 

In  each  of  the  three  last-mentioned  pro- 
ceedings Nlcholls,  the  trustee  In  the  deed  of 
trust  upon  the  property  aforesaid,  and  liOv- 
ett,  cestui  que  trust  therein,  were  made  par- 
ties. But  prior  to  the  filing  of  any  of  the 
above-mentioned  liens  the  notes  secured  by 
the  deed  of  trust  had  been  assigned,  trans- 
ferred, and  delivered  to  one  O.  M.  Dean,  who 
remained  the  liolder  thereof  until  November 
10,  1913,  when,  default  having  been  made  in 
the  payment  of  such  notes,  the  said  trustee, 
at  the  request  of  Dean,  as  the  legal  holder 
of  the  notes,  sold  the  real  estate  above  men- 
tioned. In  accordance  with  the  terms  of  the 
Seed  of  trust;  the  Lort  Realty  &  Invest- 
ment Company,  from  whom  pjalntiff  derived 
title,  becoming  the  purchaser  at  such  sale, 
ind  In  the  three  suits  above  mentioned,  re- 
sulting in  Judgments  which  were  assigned  to 
■Jenny,  no  steps  were  taken  to  bring  In  O.  M. 
Dean,  or  the  unknown  holder  or  holders  of 
'i:he  notes  secured  by  said  deed  of  trust.  In 
two  of  these  suits  the  petition  or  statement 
aamed  "the  unknown  holder  or  holders"  of 
these  notes  as  being  a  party  or  parties  de- 
fendant; but  in  one  instance  the  plaintiff 
lismlssed  as  to  such  unknown  holder  or  hold- 
ers, while  in  the  other  no  eCTort  was  made 
tO  secure  service  of  any  character  upon  such 
party  or  parties. 

m  one  of  the  three  suits  last  mentioned 
the  Judgment  of  the  circuit  court  was  ren- 
dered upon  an  agreement  between  the  plaln- 
tlfF  In  the  action  and  Minnie  E.  Norton.  In 
another  none  of  the  defendants  appeared  in 
the  circuit  court,  and  the  judgment  was  ren- 
dered by  default    In  the  third  case  the  Judg- 


ment of  the  circuit  court  was  rendered  by 
default  as  to  all  defendants  other  than  Min- 
nie E.  Norton.  Upon  these  three  Judgments 
executions  had  been  issued  and  placed  In  the 
hands  of  the  defendant  slierlff,  prior  to  the 
institution  of  the  suit  before  us,  and  a  sale 
of  the  property  was  thereunder  threatened. 

It  is  admitted  that  Dean,  the  holder  of  the 
notes  secured  by  the  deed  of  trust,  "had  no 
knowledge  of  the  existence  of  any  meduin- 
ic's  liens  nor  of  any  right  to  liens."  And  the 
effect  of  the  above-mentioned  stipulation  Is 
to  admit  the  averment  of  the  petition  that 
"there  was  a  good  defense  to  prevent  the  es- 
tablishment of  the  liens,"  which  the  actual 
holder  of  the  notes  was  prevented  from  as- 
serting. 

The  court  found  that  the  judgments  pur- 
porting to  establish  mechanic's  Hens  upon 
plaintiff's  property  were  not  binding  upon 
plaintiff,  and  that  she  was  entitled  to  hare 
the  pretended  Uens  thereof  upon  her  prop- 
erty vacated  aitd  annulled,  and  to  have  the 
enforcemnt  of  such  Judgments  as  agalnsC  her 
property  enjoined.  And  the  court  entered 
its  decree  and  judgment  accordingly. 

Whether  the  appellant  has  such  Interest 
In  this  controversy  as  to  authorize  him  to 
prosecute  the  appeal  to  this  court  in  his 
own  name— a  question  raised  by  respondent 
— we  need  not  stop  to  inquire.  Assuming, 
without  deciding,  that  defendant  Denny,  as 
the  assignee  of  record  of  three  of  these  judg- 
ments, though  he  holds  them  for  the  South- 
ern Surety  Company,  may  be  said  to  be  ag- 
grieved by  the  judgment  below,  and  entitled 
to  take  an  appeal  therefrom,  we  are  of  the 
opinion  that  the  decree  and  judgment  ought 
not  to  be  disturbed. 

[1]  In  view  of  the  undisputed  facts,  as 
shown  ab&ve,  we  think  that  under  our  law 
relating  to  the  establishment  of  mechanic's 
liens  the  holder  of  these  notes,  being  tlien 
the  beneficiary  in  the  deed  of  t^ust  under 
which  the  property  was  afterwards  sold,  was 
not  bound  by  the  proceedings  in  which  it 
was  sought  to  establish  these  liens  or  the 
Judgments  rendered  therein,  and  that  con- 
sequently plaintiff,  whose  title  Is  derlveil 
from  the  purchaser  at  the  sale  under  the  deed 
of  trust,  is  likewise  not  bound  thereby.  See 
r^ndau  v.  Cottrlll,  159  Mo.  308,  60  S.  W.  64 ; 
Riverside  Lumber  Co.  v.  Schafcr,  251  Mo. 
5,39,  158  S.  W.  340;  section  8221,  Rev.  Stat 
1909. 

[2]  It  is  argued  that  under  the  act  of  1911 
relating  to  mechanics'  liens  (Laws  1911,  p. 
314)  the  holder  of  these  notes  was  bound  by 
the  proceedings  and  Judgments  mentioned, 
and  hence  plaintiff  is  bound  thereby,  since 
all  the  persons  whose  interests  in  the  prop- 
erty appeared  of  record  were  made  parties 
and  brought  In.  But  in  these  proceedings  to 
establish  mechanics'  liens  no  plaintiff  under- 
took to  Invoke  the  provisions  of  this  act  or 
to  bring  his  or  its  case  thereunder.  The 
various  suits  were  instituted  s^>arately  he- 
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fore  Justices  of  the  peace,  wbeceas  the  pro- 
rlglons  of  the  act  of  1911  makiag  it  aeces- 
8ary  to  obtain  service  only  upon  those  whose 
Interests  In  the  property  appear  of  record 
obviously  applies  only  to  a  salt  in  equity  in- 
Btitnted  in  a  court  of  record  in  aocordance 
with  the  terms  of  the  act  and  for  the  ob- 
jects and  purposes  therein  contemplated. 

Other  queations  suggested  in  respondent's 
brief  need  not  be  discussed. 

The  Judgment  Is  accordingly  affirmed. 

RJBYNOLDS,  P.  J.,  concurs.  BEOKBR,  J., 
baving  been  of  counsel  below,  Is  not  sitting. 


ST.  PAtJIi  MACHINERY  MFG.  CO.  v.  HEN- 
RY GAUS  &  SONS  MFG.  CO. 
(No.  14941.) 

(SL  Louie  Court  of  Appeals.     Missouri.     Sub- 
mitted on  Briefs  Dec.  4,  1917.     Opinion 
Filed  Jan.  8,  191&) 

1  JiTDOiORT  «»255— Inadbqcatx  Dahaokb 

— OOXFOBMITY  TO  KVIDKNCE. 

In  action  for  value  of  machinery  destroyed, 
where  the  only  testimony  as  to  its  value  was 
that  it  was  worth  $2,000,  a  verdict  of  $500  was 
abaidutely  unsupported. 

2.  Apfbai.   and    Ebkos   9=»662(17)— Inviisd 
Ebbob. 

in  action  for  value  of  machinery  destroyed, 
requested  instruction  to  assess  damages  for 
plaintiff  at  such  sum  not  exceeding  $2,000  as 
the  jury  found  the  reasonable  valite  to  be  did 
not  invite  the  error  in  finding  a  verdict  for 
$500,  which  was  absolutely  unsupported  by  any 
evidence. 

3.  Affkal  and  Ebbob  «a»1177(8)— Disposi- 
noH  of  Cause. 

In  action  for  value  of  machinery  destroyed, 
where  all  the  evidence  on  the  subject  showed 
that  the  value  was  $2,000,  and  the  verdict  was 
for  $600,  the  qnestioD  being  neTertbeless  for 
the  jury,  the  coort  on  appeal  will  not  enter  up 
judgment  for  $2,000. 

Appeal  from  St  Louis  CSxcuit  Court;  Thos. 
C.  Hennings,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  St.  Paul  Machinery  Mana- 
facturing  Company,  a  corporation,  against 
the  Henry  Gaus  &  Sons  Manufacturing  Com- 
pany, a  corporation.  Judgment  for  plaintiff 
in  paA,  and  it  appeals.  Reversed  and  re- 
manded. 

Oigene  S.  Wilson,  Nagel  &  Klrby,  and  B. 
G.  Curtis,  all  of  St.  Louis,  for  appellant 
Reynolds  &  Harlan  and  Chase  Morsey,  all 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  Is  an  action  to 
recover  the  value  ot  certain  machinery  orig- 
inally leased  by  plaintiff's  predecessor  to  the 
defendant,  destroyed  after  the  termination 
of  the  lease  and  after  notice  by  plaintifF  to 
return  the  same  in  accordance  with  the  pro- 
visions of  the  lease.  The  petition  setting  out 
that  the  machinery  had  been  leased  to  de- 
fendant, that  the  lease  bad  been  terminated, 
that  defendant  bad  failed  to  return  the  ma- 
<4iner>'  to  plaintiff,  as  provided  by  the  lease. 


Judgment  is  prayed  in  the  ram  of  $2,000,  al- 
leged to  have  been  tiie  value  of  the  machin- 
ery. 

The  answer  admitted  the  execution  of  the 
lease  and  possession  of  the  machinery  by  de- 
fendant until  it  was  destroyed,  by  fire  in  de- 
fendant's factory,  and  avers  that  in  accord- 
ance with  the  provisions  of  the  lense  on  or 
about  August  22nd,  1906,  defeu(}ant,  after 
paying  the  rent  provided  for  in  the  lease  for 
a  term  of  five  years,  gave  plaintiff  notice  in 
writing  that  on  and  after  February  8th,  1907. 
the  lease  woul4  be  terminated  and  plaintiff 
would  not  pay  any  more  rent  for  the  ma- 
chinery. It  is  further  set  up  that  by  virtue 
of  the  provisions  of  the  lease  it  was  the  duty 
of  defendant  to  return  the  machinery  to 
plaintiff  within  10  days  after  February  gth, 
1907;  that  at  the  special  instance  and  re- 
quest of  plaintiff  the  machinery  was  not  re- 
turned to  plaintiff  within  the  10  days  but 
was  allowed  to  remain  in  defendant's  place 
of  business  awaiting  shipping  Instructions 
from  plaintiff ;  that  the  machinery  was  pack- 
ed, marked  in  plaintiff's  name  and  allowed 
to  remain  in  defendant's  factory  subject  to 
the  orders  of  plaintiff  and  that  thereafter 
on  numerous  occasions  the  defendant  bad  ad- 
vised plaintiff  that  it  was  short  of  room  in 
its  factory  and  requested  plaintiff  to  give 
shipping  instructions  for  the  return  of  the 
machinery ;  that  while  the  lease  was  in  full 
force  and  effect  defendant  had  insured  it  in 
the  name  of  the  lessor  (plaintiff)  for  not  less 
than  $2,000  for  each  set  of  machines  but 
that  after  the  termination  of  the  lease  de- 
fendant bad  allowed  the  Insurance  to  lapse 
and  while  the  machinery  was  still  in  defend- 
ant's place  of  business  a  fire  occurred  and 
destroyed  the  machinery  together  with  plain- 
tiff's entire  factory  and  that  by  reason  of 
these  facts  it  is  not  liable  to  plaintiff  for 
the  value  of  the  machinery. 

This  was  replied  to  and  on  a  trial  before 
the  court  and  a  Jury  the  Jury  returned  a  ver- 
dict in  favor  of  plaintiff  on  the  Issues  Join- 
ed and  assessed  its  damages  at  the  sum  of 
$500  with  interest  thereon  at  6  per  cent  per 
annum  from  April  8th,  1909,  being  $17^75, 
aggregating  $678.75.  In  due  time  plaintiff 
filed  a  motion  for  new  trial  as  well  as  in  ar- 
rest and  these  being  overruled  plaintiff  has 
duly  appealed. 

The  material  provisions  of  the  lease  are 
these: 

"Ninth.  The  lessee  (defendant)  shall  keep  said 
machinery  insured  in  the  name  of  the  lessor 
(plaintifF)  for  not  less  than  two  thousand  dol- 
lars ($2,000)  for  each  set  of  machines,  and  in 
default  thereof,  the  lessee  shall  be  personally  ac- 
countable to  the  lessor  to  the  extent  of  the  full 
value,  in  case  the  machinery  shall  be  destroy- 
ed, and  to  the  extent  of  any  damage  which  may 
be  inflicted  in  case  it  shall  be  only  damaged  or 
partially  destroyed. 

"Tenth.  This  lease  may  be  terminated  by  tho 
lessee  after  he  shall  have  paid  the  rent  hereitt 
provided  for  a  term  of  not  less  than  five  (5) 
years  by  giving  six  months'  notice  in  writing 
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and   returning  the  machines   within    ten  days 
after  the  expiration  of  said  six  months." 

There  was  evidence  to  the  effect  that  on 
March  16th,  1009,  plaintiff  Yerbally  and  by 
letter  requested  defendant  to  return  the  ma- 
chinery "t.  o;  b.  St.  Paul."  On  March  12th, 
1909,  defendant  wrote  to  plaintiff  that  it  had 
the  madiinery  set  aside  and  would  like  to 
know  what  disposition  plaintiff  wanted  to 
make  of  It.  On  April  5th,  1909,  plaintiff 
wrote  defendant  a  letter  in  which,  referring 
to  the  conversation  of  March  16th,  1909,  re- 
ferred to  in  the  letter  of  that  date,  It  would 
say  that  It  Is  now  in  a  position  to  use  the 
set  of  machines,  as  soon  as  plaintiff  could 
thoroughly  overhaul  and  place  the  improve- 
ments on  them  and  would  thank  defendant 
very  much  if  it  would  load  them  and  return 
them  to  it  by  freight  t  o.  b.  St.  Paul. 

A  witness  for  plaintiff  testified  that  he  had 
been  selling  machinery  for  about  9  years; 
was  familiar  with  the  price  and  value  of 
the  machines  in  question  in  secondhand  con- 
dition, as  these  machines  were,  and  that  the 
reasonable  market  value  of  them  as  second- 
hand machines,  set  up,  was  $2,000,  and  that 
new  machines  were  worth  ?3,000.  On  cross- 
examination  this  witness  testified  that  al- 
though there  had  been  improvements  made 
In  the  machinery,  be  had  sold  machines  just 
like  these  for  $2,000.  On  part  of  defendant 
witness  testified  that  the  madiinery  had  re- 
mained in  charge  of  defendant  until  April 
8th,  1909,  when  it  was  practically  destroyed 
by  fire.  It  was  admitted  that  the  letters 
above  referred  to  had  been  received  and  that 
the  machines  had  been  in  the  defendant's 
factory  from  March  16th,  1909,  until  April 
8th,  when  they  were  burned. 

A  witness  for  defendant  testified  that  the 
president  of  the  plaintiff  company  had  told 
defendant,  in  1906  (so  the  date  is  given  in 
the  abstract),  to  keep  the  machines  and  that 
he  would  let  defendant  know  later  what  to 
do  with  them. 

Another  witness  for  defendant  also  testi- 
fied that  If  these  machines  were  in  good 
working  order  and  did  what  they  claimed, 
they  would  be  worth  about  $2,500.  He  fur- 
ther testified,  on  cross-examination,  that  it 
would  have  taken  three  days  to  pack  the 
machines  and  get  rid  of  them.  This  was  the 
evidence  in  the  case. 

At  the  instance  of  plaintiff  the  court  gave 
to  the  Jury  the  following  instructions: 

"The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  plaintiff  notified  defend- 
ant to  return  the  machines  described  in  the  evi- 
dence, and  that  after  such  notification  and  prior 
to  April  8,  1909,  defendant  had  a  reasonable 
time  to  return  said  machine  and  failed  to  do 
so,  then  your  verdict  must  l>e  for  plaintiff. 

"The  court  instructs  the  jury  that  if  you  find 
in  favor  of  plaintiff  you  will  assess  its  damages 
at  such  sum,  not  exceeding  two  thousand  dol- 
lars ($2,000)  as  the  jury  find  is  the  reasonable 
market  value  of  the  macliines  described  in  tlie 
evidence  on  the  8th  day  of  April,  1909,  with 
interest  at  the  rate  of  six  per  cent.  (GI7<i)  per 
annum  from  that  date," 


The  instructions  asked  by  deftodant  wen; 
refused  and  It  Is  not  necessary  to  notice 
them,  one  of  them,  however,  was  In  the  na- 
ture of  a  demurrer  to  plaintiff's  evidence. 

[1]  It  Is  impossible  to  sustain  this  verdict 
for  the  amount  awarded.  This  Is  not  a  qnes- 
tlon  of  passing  on  the  weight  of  evidence  but 
as  the  case  appears  from  the  abstract,  which 
Is  unchallenged,  It  la  one  of  absence  of  any 
evidence  to  support  the  verdict  We  do  not 
say  tiiat  the  jury  were  bound  to  accept  the 
valuation  fixed  by  witnesses,  but  we  do  say 
that  there  Is  no  evidence  whatever  in  the  case 
warranting  the  Jury  in  returning  a  verdict 
for  $500,  with  interest  on  that  amount. 

[2]  Learned  counsel  for  respondent  claims 
that  a  party  cannot  avail  himself  of  an  error 
In  a  verdict  which  was  produced  by  an  in- 
struction which  he  himself  requested  and 
which  Is  given  by  the  court;  that  he  cannot 
invite  the  trial  court  to  submit  a  question  to 
the  Jury  as  though  the  evidence  upon  it  was 
contradictory  and  then  obtain  a  reversal  for 
error  in  submitting  It,  and  that  having  re- 
quested the  court  to  instruct  the  Jury  that 
they  could  fix  the  value  of  the  mactiines,  ai>- 
pellant  cannot  now  complain  of  the  value 
fixed  by  the  Jury  for  the  reason  that  the  er- 
ror, if  any,  was  invited  by  the  appellant. 
It  needs  no  authority  to  sustain  the  proposi- 
tion that  a  party  cannot  avail  himself  of  in- 
vited error.  But  we  do  not  think  that  the 
instruction  asked  by  plaintiff  and  given  at  its 
request,  invited  the  error  which  was  here 
committed.  It  told  the  jury  tliat  if  it  found 
certain  facts  it  could  find  for  the  plaintiff  and 
then  told  the  Jury  that  if  it  found  for  the 
plaintiff  it  should  assess  its  damages  at  a 
sum  not  exceeding  $2,000,  "as  the  Jnry  find 
is  the  reasonable  market  value  of  the  ma- 
chines," with  Interest  As  a  matter  of  coui-sc 
that  proceeded  on  the  assumption  that  iu 
finding  the  value  the  Jury  would  be  guide<l 
by  the  evidence  in  the  case.  It  did  not  do 
that  In  the  case  at  bar  and  its  verdict  cannot 
stand. 

Our  Supreme  Court,  in  Watson  v.  Harmon, 
86  Mo.  443,  447,  said: 

"In  actions  for  personal  wrongs,  such  as  per- 
sonal injuries,  slander,  malicious  prosecution, 
etc.,  it  is  rare  that  the  courts  will  interfere  witli 
the  verdicts  of  juries  on  account  of  the  small- 
ness  of  the  damages  awarded.  3  Graham  & 
Waterman  on  New  Trials,  11(55;  Gregory  v. 
Chambers,  T3  Mo.  294.  But  in  cases  of  breach 
of  contracts  and  injury  to  property,  which  have 
fixed  standards  of  value,  or  at  least  capable  of 
estimation  by  direct  proof,  if  there  appears 
glaring  deficiency  in  the  verdict,  justice  demands 
u  reversion.  Taunton  Mfg.  Co.  v.  Smith,  9 
Pick.  11 :  liagby  v.  Lewis,  2  Monroe,  76;  Cham- 
bers V.  (Jollier,  4  Geo.  193. 

"Nicholson  V.  Couch.  72  Mo.  209,  was  an  ac- 
tion for  conversion.  The  judgment  was  revers- 
ed because  the  damages  assessed  were  excessive. 
Norton,  J.,  observed:  "The  amount  of  the  ver- 
dict for  the  plaintiff  was,  however,  excessive,  ac- 
cording to  the  highest  estimates  of  the  witnesses 
in  regard  to  value,  and  the  judgment  must, 
tlierefore,  be  reversed.'  If  reversible  because 
the  verdict  is  in  excess  of  the  'highest  estimate 
of  the  witnesses  in  regard  to  value,'  logically 
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tod  equitatdy  tfce  same  result  mnat  follow  where 
the  verdict  is  so  far  below,  aa  in  thia  case,  the 
lowest  estimate  of  an;  of  the  wituesaee.  Fury 
V.  Merriman,  45  Mo.  500." 

Again,  In  Fisher  T.  St  Louis,  1S9  Mo.  567, 
578,  579,  88  S.  W.  82,  85  (107  Am.  St  Rep. 
3S0),  it  Is  said: 

"Bnt  judges  have  never  renounced  tbeir  right 
as  an  element  in  the  administration  of  tlie  law, 
to  set  aside  a  verdict,  either  excessive  in  Wk- 
oeas  or  ridicnloos  in  iittleneea,  where  the  result 
reached  shocks  the  understanding  and  cannot  be 
fairly  justified  on  any  hypothesis  except  mis- 
rondnct  or  prejudice  or  willful  disregard  of  in- 
stniction&" 

See,  also,  Cole  v.  Armour,  164  Mo.  333,  65 
S.  W.  476. 

In  Welsels-Gerhardt  Real  Estate  C!o.  v. 
Pemberton  Investment  Co.,  150  oio.  App.  026, 
131  S.  W.  353,  we  held  tbat  In  an  action  on 
an  express  contract  for  a  specified  sum,  the 
issue  raised  by  the  answer  denying  the  con- 
tract was  whether  there  was  a  contract  so 
that  plaintiff.  If  entitled  to  recover,  was  en- 
titled to  recover  the  spedfled  sum,  and  a  ver- 
dict for  less  than  the  specified  sum  will  be  set 
aside  on  appeal  by  defendant,  because  It  does 
not  respond  to  the  precise  Issue,  for,  unless 
there  was  a  contract  for  the  full  amount,  no 
ri^t  of  recovery  existed.  While  not  precise- 
ly In  p(dnt  berei,  tiUs  Is  In  point<«s  showing  the 
control  of  appellate  courts  and  of  trial  courts 
over  verdicts.  See,  also.  Witty  v.  Sallng, 
171  Mo.  App.  674,  154  S.  W.  421,  and  Morey 
V.  Fete,  187  Mo.  App.  650,  173  8.  W.  82. 

[3]  Learned  counsel  for  appellant  ask  us  to 
enter  up  Judgment  here  for  $2,Uu0  and  Inter- 
est We  decline  to  do  that.  It  Is  for  the 
jnrj-,  or  the  court  If  trial  without  a  Jury, 
to  fix  the  amount  of  recovery  In  accordance 
with  the  evidence  In  the  case. 

■Hie  Judgment  la  reversed  and  the  cause  re- 
manded for  farther  proceedings  In  accordance 
witb  the  law  as  here  indicated. 

ALLE2N  and  BECKER,  JJ.,  concur. 


R.  S.  HOWARD  CO.  v.  INTERNATIONAL 
BANK  OF  ST.  LOUIS.    (No.  14895.) 

(St  Louis  Court  of  Appeals.     Missouri.     Jan. 
8,  1918.) 

1.  Bankbottct  «=»364  —  Bnxs  ahd  Notes 
— Proviso  Claims. 

Where  plaintiS  bad  negotiated  note  given  it 
by  defendant  and  sent  defendant  a  check  witJi 
the  notation,  "To  be  used  in  part  renewal  of 
note,"  proving  up  in  bankruptcy  the  note,  which 
bad  not  been  taken  nt>  as  directed,  did  not  ex- 
tingnish  plaintiff's  claim  for  the  amount  of  the 
check. 

2.  Bnxs  AND  Notes  ^=»164— Neootiabilitt 
— ^Restriction— Renewal— "Statement  of 
Tbansaction   which   Gives  Risk  to   In- 

BTBtniENT." 

Notation  on  back  of  check,  "To  be  used  in 
part  renewal  of  note,"  did  not  destroy  its  nego- 
tiability, but  was  a  statement  of  the  trnnsaction 
which  gave  rise  to  the  instrument  within  Rev. 
St  1909,  f  9974,  providing  that  such  a  sUte- 


ment  does  not  render  a  promise  to  pay  condi- 
tional. 

3.  Bills  and  Notxs  «es>352— Checks— Depos- 
it—Effect. 

Where  plaintiff  sent  check,  indorsed,  "To  be 
used  in  part  renewal  of  note,"  payable  on  Its 
face  to  a  depositor  of  a  bank,  which  bank  ac- 
cepted it  with  the  depositor's  indorsement  in  the 
usual  course  of  its  banking  business,  giving 
credit  to  the  payee  for  the  amount,  the  bank 
became  a  bona  fide  holder  and  purchaser  for 
value. 

4.  Banks  and  Banking  «=>134(1)— Deposits 
— Application  on  Debts— Effect. 

Where  plaintiff  sent  check,  with  notation, 
"To  be  used  in  part  renewal  of  note,"  to  a 
third  person,  who  deposited  the  check  with  de- 
fendant bank,  the  bank's  action  in  charging  the 
account  of  the  third  person  with  the  amount  of 
two  other  notes  which  the  bank  bad  previously 
discounted,  and  which  bad  been  dishonored,  did 
not  affect  defendant  bank's  right  to  retain  the 
proceeds  of  the  check. 

Appeal  from  St  Louis  Circuit  Court;  Leo 

5.  Rassieur,  Judge. 

Action  by  the  R.  S.  Howard  Company 
against  the  International  Bank  of  St.  Louis. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Afilrmed. 

John  A.  Blevlns,  of  St  Louis,  for  appel- 
lant Ck>lllns,  Barker  &  Biltton,  of  St  Louis, 
for  respondent 

ALLEN,  J.  Tbla  Is  an  action  to  recover, 
as  for  money  had  and  received,  the  proceeds 
of  a  check  for  11,398.60,  executed  by  the 
plaintiff  to  the  order  of  "Bollman  Bros.," 
and  which  came  into  the  bands  of  the  de- 
fendant bank  under  circumstances  to  be 
stated  below.  The  trial,  before  the  court 
without  a  Jury,  a  Jury  having  been  waived, 
resulted  in  a  Judgment  for  defendant  from 
which  plaintiff  prosecutes  the  appeal  before 
us. 

The  evidence  discloses  tbat  on  February  21, 
1913,  the  Bollman  Bros.  Piano  Company 
(hereinafter  referred  to  as  the  Bollman  Com- 
pany), a  corporation  engaged  In  business  In 
the  city  of  St  Louis,  executed  to  the  plain- 
tiff ccnrporation,  a  wholesale  dealer  in  New 
York  (My,  a  note  for  the  sum  of  fl,666,  doe 
June  21,  1913.  It  appears  that  these  two 
companies  had  had  business  relations  for 
many  years  prior  to  the  time  of  the  trans- 
actions here  invcdved.  This  note  was  dis- 
counted by  plaiutlff  at  a  bank  In  the  city  of 
^ew  York,  and  in  due  course  it  was  forward- 
ed to  a  trust  company  In  the  city  of  St  Louis, 
where,  on  and  prior  to  June  16,  1913,  it  was 
held  for  coUectiou.  On  June  14,  1913,  plain- 
tiff mailed  to  the  Bollman  (Tompany  its  check 
for  $1,398.60,  being  tJie  check  in  controversy, 
upon  the  agreement  or  understanding  be- 
tween tlie  two  companies  that  the  Bollman 
Company  would  take  up  the  note  held  at  the 
trust  company,  utilizing  therefor  the  proceeds 
of  the  check  and  further  funds  of  its  own,  and 
execute  another  note  to  plaintiff  for  (1,400. 
This  check  was  in  the  following  form: 
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"No.  11989.      New  York  City,.  June  14,  1913. 

"The  New  York  County  National  Bank:  Pay 
to  the  order  of  Bollman  Bros.,  to  be  used  in 
part  renewal  of  note  due  6/21,  thirteen  hundred 
ninety-eight  60/100  dollars. 

"R.  S.  Howard  Company,' 
"$1,398.60.         R.  S.  Howard,  Pres't.  &  Treaa." 

The  Bollinan  Company  was  then  a  depos- 
itor in  defendant  bank;  and,  upon  receiving 
this  check,  that  company,  on  June  16,  1913, 
indorsed  the  same  and  deposited  it  to  the 
company's  account  with  the  bank,  the  cheek 
being  a  part  of  a  deposit  of  $2,163.95  made 
by  the  Bollman  Company  on  that  day,  con- 
sisting of  $100  in  cash,  29  small  checks,  and 
the  check  In  controversy.  The  evidence 
shows  that  defendant  credited  the  Bollman 
Company  with  the  total  amount  of  this  de- 
posit, against  which  that  company  was  al- 
lowed to  draw  checks;  and  that  thereafter 
the  check  In  controversy  was  duly  collected 
by  defendant  through  the  usual  banking 
channels.  On  the  day  of  that  deposit  checks 
of  the  Bollman  Company  were  paid  by  de- 
fendant, amounting  to  $156.05,  leaving  a  bal- 
ance of  $4,758.29  in  that  company's  account 
at  the  close  of  the  business  day.  On  the  next 
day,  June  17th,  the  Bollman  Company  de- 
posited $436.50,  and  defendant  paid  the  com- 
pany's checks,  aggregating  $2,552,  leaving  a 
balance  of  $2,642.79  in  the  account.  On  June 
18th,  the  Bollman  Company  deposited  $1,- 
968.40,  and  defendant  paid  its  checks  aggre- 
gating $1345.81,  leaving  a  balance  of  $3,- 
205.38  in  the  account.  On  June  19th  the  Boll- 
man Company  deposited  $1,500.79,  and  de- 
fendant paid  its  checks  aggregating  $510, 
leaving  a  balance  of  $4,256.17.  On  June  20tb 
no  deposit  was  made  by  the  Bollman  Com- 
pany. On  that  day  defendant  charged  the 
account  with  certain  checks  drawn  by  the 
Bollman  Company  and  paid  by  defendant, 
and  also  with  the  amount  of  two  notes  of 
$1,500  each,  being  notes  which  defendant  had 
previously  discounted  for  the  Bollman  Com- 
pany, and  which  had  been  forwarded  to  Chi- 
cago, 111.,  but  which  had  been  dishonored  and 
returned  to  defendant.  On  that  evening  the 
tuilance  in  this  account  was  $126.33.  Shortly 
thereafter  the  account  was  transferred  to 
another  bank.  The  Bollman  Company  did 
not  carry  out  its  agreement  or  understanding 
with  plaintiff  in  regard  to  effectuating  a  re- 
newal of  the  note  of  $1,656,  due  June  21, 
1913,  and  plaintiff  was  required  to  take  it  up 
from  the  bank  at  which  plaintiff  had  dis- 
counted it.  Socm  thereafter  the  Bollman 
Company  became  a  Imnkrupt. 

There  is  testimony  for  plaintiff  to  the  ef- 
fect that,  subsequent  to  the  transactions  to 
which  we  have  referred  above,  the  president 
of  the  defendant  bank,  in  conversation  with 
plaintiff's  counsel,  admitted  that  defendant 
collected  the  check  in  controversy  and  applied 
the  proceeds  thereof  to  the  payment  of  a 
debt  due  defendant  from  the  Bollman  Com- 
pany.    Further  testimony  of  the  witness. 


however,   shows   that  in  tbiS'  c6liTersation 

plaintiff's  counsel  was  told  that  the  check 
came  into  defendant's  hands  by  being  de- 
posited In  the  Bollman  Company's  account 

The  court,  having  refused  certain  declara- 
tions of  law  offered  by  plaintiff,  gave  six 
declarations  offered  by  defendant.  The  first 
of  these  is  a  peremptory  declaration  tliat  un- 
der the  law  and  the  evidence  plaintiff  cannot 
recover.  We  may  say  that  other  declarations 
of  law  given  indicate  that  the  court  proceed- 
ed upon  the  theory  that  the  notation  -upon 
the  check,  viz.  "To  be  used  In  part  renewal 
of  note  due  6/21,"  did  not  destroy  the  ne- 
gotiability of  the  instrument,  "or  put  any 
duty  upon  defendant  to  Inquire  concerning 
the  same,"  and  that  defendant  became  a  bona 
fide  holder  of  the  check  for  value. 

[1]  The  sixth  declaration  of  law  is  as  fol- 
lows: 

"The  court  declares  the  law  to  be  tbat  if  plain- 
tiff proved  up  a  claim  against  the  bankrupt  es- 
tate of  Bollman  Brothers  Piano  Company,  cov- 
ering the  amount  here  claimed,  then  plaintiff 
cannot  recover." 

We  think  It  obvious  that  the  sixth  declara- 
tion of  law,  snpra,  was  unwarranted  under 
the  facts  of  tbe  case,  as  learned  counsel  for 
plaintiff,  appellant  here,  contends.  It  appears 
that  plaintiff  did  file  a  claim  against  the  es- 
tate of  the  Bollman  Company  In  bankruptcy 
based  upon  the  original  note,  which,  as  said, 
was  not  taken  up  by  that  company  as  con- 
templated ;  but  It  does  not  appear  that  plain- 
tiff ever  filed  a  claim  against  the  bankrupt 
estate  covering  tbe  Item  evidenced  by  tbis 
check.  Obviously  tbe  argument  advanced 
and  the  authorities  dted  by  learned  counsel 
for  respondent  in  this  connection  are  here 
vTithont  application.  Since  the  original  note 
was  never  paid,  and  plaintiff  was  required  to 
account  therefor  to  its  bank  In  New  York, 
where  the  paper  had  been  discounted,  it  was, 
of  course,  the  basis  of  a  valid  claim  against 
tbe  estate  of  tbe  bankrupt,  wholly  independ- 
ent of  any  claim  which  plaintiff  had,  or  may 
now  have,  against  any  one,  as  for  a  recovery 
of  the  proceeds  of  the  check  In  controversy. 
By  the  immediate  transaction  here  Involved, 
plaintiff  simply  advanced  a  further  smn '  of 
$1,398.60,  for  which,  so  far  as  the  record  dis- 
closes, plaintiff  has  received  nothing. 

It  remains  to  be  seen,  bowever,  whether  the 
evidence  warrants  a  recovery  by  plaintiff  of 
the  proceeds  of  this  check  from  this  defend- 
ant. Tbis  Is  the  real  question  before  us.  If 
plaintiff  made  a  prima  facie  case,  then  the 
trial  court  not  only  fell  Into  error  in  giving 
this  sixth  declaration  of  law,  but  erred  in 
giving  the  peremptory  instruction  or  declara- 
tion. Goodyear  Tire  &  Rubber  Co.  v.  Ward 
et  al.,  197  Mo.  App.  286,  loc.  cit  292,  and 
cases  there  dted,  195  S.  W,  75.  On  the  other 
band,  if  the  evidotce  is  not  such  as  to  war- 
rant a  recovery  herein  by  plaintiff  upon  any 
theory,  then  the  Judgment  below  must  be  af- 
firmed. 
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Tbe  tbeory  of  plaintUTB  learned  counaeL,  In 
snbatance,  is  that  by  tbe  notation  upon  the 
check,  snpra,  tbe  payee  therein  named,  tbe 
Bollman  Ck>inpany,  was  Invested  with  a  limit- 
ed agency  or  autbority  to  use  the  proceeds 
thereof  only  for  the  specific  purpose  of  effec- 
tuating a  renewal  of  the  note  mentioned ; 
that  this  notation  "was  notice  to  tbe  defend- 
ant bank  that  said  check  was  to  be  used  for 
a  special  puri)ose,  and  of  the  agency  and  au- 
thority of  Bollman  Bros.  Piano  Oompany," 
or  at  least  sufficed  to  put  defendant  upon 
inquiry  as  to  the  true  facts;  and  that  under 
the  drcamstances  shown  in  eTidence,  defend- 
ant must  be  held  to  have  wrongfully  appro- 
priated the  proceeds  of  the  check  to  Its  own 
use,  whereby  it  became  liable  to  plalntUf 
therefor  as  for  money  had  and  received. 

It  would  imduly  extend  and  Incumber  the 
opinion  to  discuss  the  various  authorities 
dted  and  relied  upon  by  plalntilt.  We  do  not 
r^ard  them  as  controUlng  or  persuasive,  In 
view  of  the  particular  facts  disclosed. 

[2]  We  are  of  the  opinion  that  the  notation 
upon  this  check  did  not  destroy  its  negotia- 
bility. It  was  a  statement  of  the  transact 
tion  which  gave  rise  to  the  Instrument  (Jtev. 
Stat.  1909,  f  9974),  in  that  It  had  reference  to 
the  agreement  or  understanding  between  the 
maker  and  the  payee  regarding  the  renewal 
of  the  original  note.  While  It  constituted  a 
direction  as  to  the  manner  in  which  the  .pro- 
ceeds were  to  be  applied,  we  think  that  tbe 
observance  of  such  directions,  which  related 
to  an  act  to  be  done  lu  futuro,  was  a  matter 
intrusted  wholly  to  the  payee,  by  plaintiff, 
and  which  charged  defendant  with  no  duty 
under  tbe  circumstances  surrounding  its  ac- 
quisition of  the  Instrument  In  this  connec- 
tion see  Jennings  v.  Todd,  118  Mo.  296,  24  S. 
W.  148,  40  Am.  St  Rep.  373;  Stlllwell  v. 
Craig,  58  Mo.  24 ;  Siegel  v.  Bank,  131  lU.  569, 
23  N.  B.  417,  7  h.  R.  A.  537,  19  Am.  St  Bep. 
51;  Duckett  et  al.  v.  Bank,  86  Md.  400,  38 
AtL  983,  39  L.  R.  A.  84,  63  Am.  St.  Rep.  513. 

[3]  Tbe  check  on  its  face  was  payable  to 
"Bollman  Bros.";  and,  with  that  compaiky's 
indorsement  thereon,  It  was  accepted  by  de- 
fendant In  the  usual  course  of  Its  banking 
business  as  a  cash  deposit  The  taking  of 
the  check,  bo  indorsed,  by  the  defendant  bank 
for  deposit,  tbe  payee  being  given  credit  for 
the  amount  thereof,  upon  which  tbe  payee 
was  entitled  to  immediately  draw,  operated 
to  vest  the  title  to  the  check  in  defendant 
and  constituted  defendant  a  pturchaser  for 
value.  See  Ayres  v.  Bank,  79  Mo.  421,  49  Am. 
Rep.  235 ;  Bank  v.  Refrigerating  Co.,  236  Mo. 
407,  139  S.  W.  545 ;  Kavanaugh  v.  Bank,  59 
Mo.  App.  540.  And,  as  we  view  the  effect 
of  tbe  notation  upon  the  check,  defendant  be- 
came a  bona  fide  holder,  or  a  bolder  in  due 
course,  of  the  Instrument  It  Is  argued  that 
defendant  paid  nothing  for  the  check,  but 


this  view  is  not  tenable  under  tbe  facts 
shown  by  the  undisputed  evidence. 

[4]  IMd  the  subsequent  action  of  defendant, 
on  June  20,  1913,  In  charging  the  account  of 
the  Bollman  Company  with  the  amount  of 
tbe  two  notes  which  defendant  had  previous- 
ly discounted  for  that  company  and  which 
bad  been  dishonored,  aggregating  $3,000,  af- 
fect defendant's  right  to  retain  the  proceeds 
of  the  check  in  controversy,  or  in  any  way 
oast  liability  upon  defendant  as  for  having 
thereby  received  moneys  belonging  to  plain- 
tiff? We  think  not  We  are  not  here  con- 
cerned with  the  rights  of  tbe  Bollman  Com- 
pany, but  we  may  say  that  the  right,  in  gen- 
eral, of  a  bank  to  apply  a  deposit,  or  any  part 
thereof,  to  a  debt  due  to  It  from  a  depositor, 
is  beyond  question.  See  Wilson  v.  Bank,  176 
Mo.  App.  73,  162  S.  W.  1047;  Blrst  Nat 
Bank  v.  City  Nat.  Bank,  102  Mo.  App.  357, 
76.  S.  W.  489.  And  we  regard  It  as  clear  that 
the  charging  of  these  dishonored  notes 
against  the  account  of  tbe  Bollman  Company, 
on  July  20th,  was  a  matter  between  that  com- 
pany and  defendant.  If  defendant,  In  acquir- 
ing this  check  in  the  manner  shown  above, 
took  it  unaffected  by  tbe  agreements  or  eaui- 
ties  between  tbe  parties  to  the  Instrument, 
as  we  hold.  It  must  follow  that  the  balance 
remaining  in  the  Bollman  Company's  ac- 
count four  days  later  merely  represented  de- 
fendant's indebtedness  to  that  company  at 
the  time,  and  that  plaintiff  bad  no  claim 
against  it  or  right  to  complain  of  tbe  act  of 
defendant  In  asserting  its  right  to  charge 
back  worthless  or  dishonored  iiaper  with 
which  it  had  previously  credited  Its  deposi- 
tor. 

We  may  add  that  there  is  nothing  to  indi- 
cate any  mala  fides  on  the  part  of  defendant. 
Its  transactions  with  tbe  Bollman  Company 
in  this  connection  were  evidently  had  In  the 
usual  routine  of  its  banking  operations.  It 
appears  that  defendantls  cashier  did  not  see 
the  check,  which  passed  through  the  hands 
of  certain  employes  In  the  ordinary  course  of 
defendant's  business;  and  the  evidence  sug- 
gests that  defendant  subsequently  acted  in 
Ignorance  of  the  fact  that  tbe  check  bore 
such  notation,  though  of  course  defendant 
must  be  regarded  as  having  had  notice 
thereof. 

We  are  of  tbe  opinion  that  there  is  no  evi- 
dence to  support  a  recovery  by  plaintiff. 

Some  of  tbe  evidence,  supra,  was  admitted 
over  appellant's  objections,  and  complaint  is 
made  of  these  rulings;  but  we  porceive  no 
prejudicial  error  in  the  admission  of  tbe  evi- 
dence in  questioo. 

It  follows  that  the  Judgment  should  be  af- 
firmed ;   and  it  is  so  ordered.    . 

REYNOLDS,  P.  J.,  and  BECEBR,  J.,  con- 
cur. 
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STATE  n  Hsl.  COFFIELD   v.  BUOKNEE, 
Judge.    (No.  12771.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Dec.  31,  1917.    Rehearing  Denied 

Jan.  2S,  1918.) 

1.  Habeas  Cohphs  0=>7!>— Ketubn  to  Wbit. 

Return  to  writ  of  habeas  corpus  issued  by 
a  division  of  the  circuit  court  must  be  taken  as 
true,  unless  denied  by  proper  reply. 

2.  Habeas  Cokpus  ®=»83— Repi.t  to  Eetubn 
--liiACK  OP  Verification. 

A  paper,  included  in  the  record  of  habeas 
corpus  proceedings  and  denominated  a  reply, 
merely  a  general  denial  "of  each  and  every  al- 
legation contained  in  the  return,"  and  unveri- 
fied, does  not  meet  the  requirement  of  Rev.  St. 
1909,  §  2468,  and  cannot  be  accepted  as  contro- 
verting the  return. 

3.  Habeas  Corpus  <8=»99(l)  —  lN»'ANT  — (Cus- 
tody OF  Juvenile  Coubt  Division. 

Under  Rev.  St.  1909,  §i  4098-4122,  as  to 
the_  juvenile  court  of  a  county,  presided  over  by 
a  circuit  court  judge  designated  for  that  purpose 
by  the  other  judges  in  counties  having  more 
than  one  circuit  judge,  where  the  juvenile  divi- 
sion of  a  circuit  court  was  legally  and  rightful- 
ly in  charge  of  a  child,  having  complete  and 
lawful  jurisdiction  in  the  matter  of  its  care  and 
custody,  the  division  of  the  circuit  court  pre- 
sided over  by  another  judge  exceeded  its  juris- 
diction in  a  habeas  corpus  proceeding  by  order- 
ing a  discbarge  of  the  child  from  the  immediate 
care  of  its  mother  and  the  jurisdiction  of  the 
juvenile  court. 

4.  COUBTS  €=»514  —  JubisdiCtion  or  Juve- 
nile Coubt  op  Missouri— Effect  op  Tak- 
ing Child  Into  Kansas. 

A  court  of  Kansas  in  a  divorce  suit  was  not 
authorized  to  ignore  the  prior  jurisdiction  over 
u  child  of  the  marriage  asserted  and  acted  upon 
by  the  juvenile  division  of  a  circuit  court  of 
Missouri,  though  the  child  had  from  necessity 
been  temporarily  taken  into  Kansas  by  its 
mother. 

5.  Habeas  Cobpub  ^=>120  —  Successite 
Writs— Res  Adjudicata. 

Successive  writs  of  habeas  corpus  may  be 
had  by  application  to  superior  courts,  where  the 
person  seeking  the  benefit  of  the  writ  has  been 
remanded  to  the  custody  he  sought'  to  escape ; 
but  where  the  party  has  been  discharged,  the  ac- 
tion is  res  adjudicata  in  a  subsequent  writ,  un- 
less there  has  been  a  change  in  status,  circum- 
stances, or  conditions  since  such  discharge. 

6.  Habeas  Corpus  ®=3ll4  —  Pbopbibtt  or 
Remedy— QuAsniNo  Judgment  in  Habeas 

COBPUS    I^BOCEEDINQ. 

When  the  power  usurped  appears  in  the  rec- 
ord, certiorari  is  a  proper  procedure  by  the 
mother  of  a  child  to  inquire  into  the  validity  of 
a  judgment  of  a  division  of  a  circuit  court  in  a 
habeas  corpus  proceeding  taken  by  the  father  of 
the  child  whereby  he  sought  to  have  the  child 
discharged  from  its  mother's  custody  and  award- 
ed to  himself,  the  custody  having  been  previ- 
ously awarded  to  the  mother  by  the  juvenile  di- 
vision of  the  circuit  court 

Certiorari  by  the  State,  on  the  relation  of 
Maade  M.  Coffleld,  against  Thomafl  B.  Buck- 
ner,  Judge,  to  inquire  into  tlie  validity  of  an 
order  or  Judgment  in  a  habeas  corims  pro- 
ceeding.   Judgment  quashed. 

L.  C.  Boyle  and  A.  B.  Watson,  both  of 
Kansiis  City,  for  relator.  H.  H.  McCluer,  of 
Kansas  City,  for  respondent 

ELLISON,  P.  J.  This  is  an  original  pro- 
ceeding by  certiorari  begun  at  the  relation 


of  Maude  M.  Coffield,  whereby  It  la  sought  to 
inquire  Into  the  validity  of  an  order  or 
judgment  of  one  of  the  divisions  of  the  Jack- 
eon  county  circuit  court,  presided  over  by 
Judge  Buckner,  in  a  habeas  corpus  proceed- 
ing in  that  court  beguni  by  Lewis  E.  Cof- 
field, whereby  he  sought  to  have  the  custody 
and  care  of  an  infant  dilli  named  Oharmaiii 
L.  Coffield  discharged  from  its  custodian  and 
awarded  to  himself;  said  infant  being  the 
child  of  Maude  and  Lewis.  It  is  alleged  in 
relator's  petition  for  the  writ  of  certiorari 
that  on  the  record  in  the  habeas  corpus  pro- 
ceedings such  circuit  court  was  without  Ju- 
risdiction, or,  at  least,  had  exceeded  Its  Ju- 
risdiction in  interfering  with  the  custody 
and  care  of  the  child  at  the  instance  ct.  Lewis 
Coffleld. 

Judge  Buckner  has  made  return  of  the 
record  In  the  habeas  corpus  proceedings,  in- 
cluding the  order  awarding  the  custody  of 
the  child  to  said  Lewis  Coffleld.  The  writ 
of  habeas  corpus  was  directed  to  the  rela- 
tor herein,  la  whose  immediate  custody  the 
child  was,  and  she  made  return  thereto, 
wherefrom  it  appears:  That  she  is  the 
mother  of  the  child,  and  that  she  and  the 
child  living  with  her  became  residents  of 
Jackson  county,  Mo.,  in  S^tember,  1914. 
That  subsequently,  In  (Jctober,  1914,  proceed- 
ings were  instituted  In  the  Juvenile  court  of 
Jackson  county  (one  of  the  divisions  of  the 
circuit  court),  a  court  of  competent  Jurisdic- 
tion, presided  over  by  Judge  Porterfleld,  by 
Lewis  B.  Coffleld,  wherein  it  was  sought  to 
place  such  child  in  the  custody,  care,  and 
wardship  of  said  court  as  provided  by  the 
statute  (sections  4008-4122,  S.  S.  1900). 
Such  proceedings  in  due  time  came  for  hear- 
ing, both  the  relator  herein  and  Lewis  E., 
the  father,  being  present,  when,  after  due 
consideration,  a  judgment  of  such  court  was 
entered  declaring  said  child  to  be  a  neglect- 
ed child,  and  that  she  become  the  ward  of 
the  court.  That  subsequently  said  Juvenile 
court  considering  relator,  the  mother,  to  be 
a  fit  person  to  Intrust  with  the  conditional 
custody  of  the  child,  ordered  such  custody, 
with  instructions  ttiat  she  should  care  for 
it  and  administer  to  it,  reporting  from  time 
to  time  to  the  court  as  to  its  condition. 

It  is  then  further  shown  by  such  return 
in  said  habeas  corpus  proceedings:  That  aft- 
er the  Judgment  and  orders  of  the  Juvenile 
court  had  been  entered,  Lewis  B.  Coffleld 
prosecuted  a  divorce  suit  in  Allen  county  in 
the  state  of  Kansas,  whereby,  in  entire  iiis- 
regard  of  the  Jurisdiction  orders  and  Judg- 
ments of  the  Juvenile  court  in  Missouri,  he 
sought  to  obtain,  and  did  obtain,  an  order 
of  the  district  court  in  Kansas  awarding  the 
custody  of  the  child  to  himself,  the  child  all 
the  while  residing  in  Missouri  and  a  ward 
of,  and  In  the  custody  of,  Uie  Juvenile  court 
That  afterwards,  the  relator  finding  the 
Judgmoit  of  the  Kansas  court  had  been  ren- 


«s»For  other  cases  see  same  topic  and  KBT-NtJMBBR  in  all  Key-Numbered  DIgesU  aad  Indezw 
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dered  In  ker  abaenoe  and  desiring  to  have  It 
set  aside,  went  there  for  that  purpose,  and 
the  chUd,  needing  her  dally  care,  was  per- 
mitted by  the  Jnyenlle  court  to  accompany 
her  under  the  condition  and  understanding 
that  she  should  return  It  to  the  juTenile 
court    That  when  she  took  the  child  within 
the  territorial   Jurisdiction   of   the   district 
court  in  Kansas,  that  court  wrongfully  de- 
pilred  her  of  the  possession  of  the  child,  and 
gave  the  possession  to  Lewis  E.  Coffleld,  the 
father.     That  she  protested  the  action  of 
such  court,  which  finally  modified  Its  order 
by  dividing  the  custody  between  the  father 
and  Its  maternal  grandmother;    this  relator 
also  staying  with  the  grandmother  while  in 
Kansas  and  continuing  her  care  o£  the  child. 
It  is  then  further  stated  In  said  return  that 
she  ireceived  notice  from  the  Juvenile  court 
In  Missouri  and  its  "probation  officer"  of 
that  court  directing  her  to  return  the  child 
and  to  make  report  of  its  condition;    that 
she  thereupon  returned  the  child  to  the  Ju- 
venile court  in  this  state,  and  then,  at  the 
suggestion  of  the  probation  officer,  she  plac- 
ed the  child  in  the  Loretta  Academy  in  Kan- 
sas City,  Mo.,  as  a  pupil,  but  that  such  child, 
by  order  of  the  juvenile  court,  remained  the 
ward  of  such  court.    It  is  then  stated  In  the 
return  that  the  orders  of  the  district  court 
of  Kansas  were  In   total   disregard   of  the 
Jurisdiction  flrst  obtained   by   the  Juvenile 
court  In  Missouri.     It  is  further  stated  in 
said  return  that  Lewis  EI  Coffleld  is  an  un- 
fit person  to  have  the  custody  of  a  female 
child  of  tender  years  on  account  of  his  per- 
sonal  habits,  conduct,  and  mode  of  living, 
and  that  he  would  put  her  out  In  the  custody 
of  strangers  or  relatives;    that  he  has  not 
and  does  not  now  contribute  to  her  support 
It  is  Anally  stated  in  said  return  that  the 
judgment  and  orders  of  the  juvenile  court 
are  In  full  force  and  effect,  and  the  child  Is 
the  ward  of  said  juvenile  court,  and  that  the 
division   of  the  court  issuing  the  writ  of 
habeas  corpus  Is  without  jurisdiction  by  that 
mode  to  Interfere  with  the  judgment  of  the 
Juvenile  court  by  setting   aside  its  orders 
and  nsnrping  its  functions. 

[1]  This  return  to  the  writ  of  habeas  cor- 
pus Issued  by  the  division  of  the  circuit 
court  presided  over  by  Judge  Buckner  must 
be  taken  as  true,  unless  denied  by  proper 
reply.  In  re  Breck,  252 -Mo.  302,  319,  158 
S.  W.  843. 

[21  There  is  a  paper  included  in  the  reo 
ord  of  the  habeas  corpus  proceedings  denomi- 
nated a  reply.  It  is  merely  a  general  denial 
"of  each  and  every  allegation  contained  In 
the  return."  It  is  not  verified,  and  therefore 
failB  to  meet  the  requirement  of  section  2468, 
R.  S.  1909,  atad  cannot  be  accepted  as  con- 
tiovertlng  the  truth  of  the  return.  Accept- 
ing, therefore,  the  return  to  the  writ  is- 
sued by  the  division  of  the  circuit  court 
presided  over  by  Judge  Buckner,  as  the  facts 
in    tbe  case,   we   must   determine  whether 


such  facts  disclose  that  anch  court  Iiad  tbe 
lawful  right,  power,  or  authority  to  dis- 
charge tbe  child  from  the  care,  custody,  and 
wardship  of  the  juvenile  division  of  the 
circuit  court  presided  over  by  Judge  Porter- 
fleld. 

By  r^erence  to  the  before-mentioned  sec- 
tions 4098-4122,  B.  S.  1909,  it  will  be  seen 
that  in  counties  having  more  than  one  circuit 
judge,  they  shall  designate  one  of  their  num- 
ber to  preside  over  a  court  which,  for  conven- 
ience, is  called  a  juvenile  court  It  wlU  be 
seen  tbiat  jurisdiction  Is  conferred  upon  such 
court  upon  complaint  or  Information,  to 
have  "neglected"  children,  under  16  years  of 
age,  brought  before  it,  and  that  it  may  take 
and  keep  the  custody  of  a  neglected  diild  un- 
der that  age,  and  that  It  may  commit  such 
child  to  some  reputable  person  (section  4102) ; 
but  such  action  taken  by  the  court  will  not 
cause  the  court  to  lose  jurisdiction  and  con- 
trol of  the  chUd. 

[3]  We  have  seen  from  the  return  in  the 
habeas  corpus  proceedings  made  to  the  divi- 
sion of  the  circuit  court  presided  over  by 
Judge  Buckner  that  the  juvenile  division  of 
the  circuit  court  presided  over  by  Jtadge  Por- 
terfield  was  l^aUy  and  rightfully  in  charge 
of  the  child  now  In  controversy,  having  com- 
plete and  lawful  jurisdiction  In  the  matter  of 
its  care  and  custody.  It  follows  that  the  di- 
vision of  the  circuit  court  presided  over  by 
Judge  Buckner,  when  the  facts  appeared  in 
the  confessed  return  showing  such  jurisdic- 
tion and  custody  in  the  juvenile  court  ex- 
ceeded Its  Jurisdiction  in  proceeding  with 
the  habeas  corpus  proceeding  and  ordering 
the  discharge  of  the  child  from  the  Immediate 
care  of  its  mother,  and  from  the  Jurisdiction 
and  custody  of  tbe  juvenile  court 

[4]  It  is  probable  that  the  child  was  thus 
discharged  by  reason  of  the  action  'of  the 
district  court  in  Kansas  in  the  divorce  pro- 
ceedings assuming  the  authority  to  dispose  ot 
the  custody  of  the  child,  and  place  such  cus- 
tody with  the  father  and  others  in  that  state. 
But  we  do  not  think  the  court  In  Kansas  was 
clothed  with  authority  to  Ignore  the  prior 
Jurisdictioo  (asserted  and  acted  upon)  of  the 
juvenile  court  In  this  stat&  The  mere  fact 
that  the  child  bad,  from  necessity,  been  tem- 
porartly  taken  into  Kansas  by  its  mother  did 
not  oust  the  juvenile  court  in  Missouri  ai  Its 
jurisdiction,  nor  annul  its  proceedings,  which, 
as  we  have  seen,  were  regularly  and  lawfully 
asserted  and  takm  at  the  instance  of  the  re- 
lator (father)  in  the  habeas  corpus  proceed- 
ings. 

[S]  It  is  suggested  that  the  proper  remedy 
has  not  been  sought;  that  a  writ  of  habeas 
corpus  from  this  court,  or  the  Supreme  Court, 
should  have  been  asked.  It  is  true  that  suc- 
cessive writs  of  habeas  corpus  may  be  had  by 
application  to  superior  courts, , but  that  Is  in 
Instances  where  the  person  seeking  the  bene- 
fit of  the  writ  has  been  remanded  to  custody 
he  sought  to  escape ;  but  where  the  party  has 
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been  dlsdiarged,  as  In  this  case,  that  action 
Is  rea  adjudlcata  In  a  subsequent  writ,  unless 
tbere  has  been  a  change  in  status,  circum- 
stances, or  conditions  stnce  such  discharge. 
In  re  Breck,  262  Mo.  302,  320,  321,  158  S. 
W.  843. 

[8]  In  support  of  such  suggestion  It  Is  fur- 
ther urged  that  the  writ  of  certiorari  Is  not  a 
proper  procedure.  We  think  It  has  the  au-, 
thorlty  of  precedent.  State  ex  rel.  v.  Dobson, 
135  Mo.  1,  36  S.  W.  238;  State  ex.  rel.  v. 
Broaddus,  245  Mo.  123,  140,  141,  149  ».  W. 
473,  Ann.  Cas.  1914A,  823.  To  allow  success 
to  the  effort  of  Lewis  E.  Coffleld  (the  father) 
would  cause  unseemly  clashes  of  authority 
between  courts  of  equal  dignity  and  jurisdic- 
tion, and  would  permit  one,  in  the  midst  of  a 
lawful  exercise  of  Jurisdiction  first  obtained 
by  the  other,  to  step  in  and  overthrow  the 
proceedings  thus  rightfully  instituted  and 
lawfully  carried  out  by  the  other.  It  seems 
clear  that  this  should  not  be  allowed,  and 
may  be  prevented  by  certiorari  when  the  pow- 
er usurped  appears  in  the  record.  State  ex 
rel.  V.  Dobson,  supra;  State  ex  rel.  v.  Broad- 
dus, supra. 

The  Judgment  of  the  circuit  court  division 
presided  over  by  Judge  Buckner  in  the  mat- 
ter of  habeas  corpus  is  quashed.    All  concur. 


GRAYSON-McLEOD  LUMBER  CO.  v.  P. 

HEIBEL  &  SONS  MFG.  CO. 

(No.  14960.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Argued 

and  Submitted  Dec.  5,  1917.    Opinion 

Filed  Jan.  8,  1918.) 

1.  Trial  ^s»191(3)  —  Instruction  Forkclos- 
iNG  Point  in  Issue. 

In  an  action  for  the  valne  of  lumber  sold  de- 
fendant by  plaintiff  through  a  broker,  the  prin- 
cipal point  in  controversy  being  as  to  whether 
the  broker  was  defendant's  a);ent.  as  to  which 
the  evidence  was  sharply  contradictory,  the  in- 
struction that  if  the  order  Kiven  by  defendant's 
agent  was  reduced  to  writing  by  him,  it  was 
immaterial  whether  the  authority  for  the  order 
Riven  to  its  agent  by  defendant  was  oral  or  not, 
was  error  prejudicial  to  defendant,  as  foreclos- 
ing the  point  of  agency  in  issue. 

2.  SAI.BS  ^=3359(1)  —  RiOHT  OF  Action  in 
'  Seller. 

If  defendant,  through  its  agent,  ordered  from 
plaintiBf  two  cars  of  lumber,  for  which  defendant 
agreed  to  pay  $620.68,  and  plaintiff  delivered, 
but  defendant  refused  to  accept  or  pay,  verdict 
must  be  for  'plaintiff. 

3.  Sales  «=5>364(1)  —  Action  by  Seller  — 
Instbuctions. 

In  such  action,  the  court  property  refused 
defendant's  requests,  first,  that  if  the  jury  found 
that  defendant  never  gave  an  order  for  the  lum- 
ber, verdict  must  be  for  defendant,  and  second, 
that  if  the  jury  found  that  defendant  gave  an 
oral  order  aUd  plaintiff  filled  it,  and  tendered  de- 
livery, and  defendant  refused  to  accept,  verdict 
must  be  for  defendant. 

Appeal    from    St.    Louis    Circuit    Court; 
James  E.  Withrow,  Judge. 
"Not  to  be  officially  published." 
Action    by   the    Grayson-McLeod    Lumber 


Company  against  the  P.  Helbel  &  Sons  Manu- 
facturing Company.  Prom  a  Judgment  for 
plaintiff,  defendant  appeals.  J>idgment  re- 
versed, and  cause  remanded. 

E.  W.  Banister,  A.  H.  Morris,  and  O.  A. 
Fablck,  all  of  St.  Louis,  for  appellant.  Boyle 
&  Priest,  George  T.  Priest,  and  W.  W.  Her- 
ron,  all  of  St.  Louis,  for  respondent. 

REYNOLDS,  P.  J.  This  Is  an  action  by 
plaintiff  for  the  value  of  two  carloads  of 
lumber,  which,  it  is  averred,  plaintiff,  at  the 
special  instance  and  request  of  defendant, 
had  sold  defendant,  defendant  agreeing  to 
pay  $620.68  but  had  thereafter  refused  to 
accept  the  lumber.  A  general  denial  was 
filed  by  way  of  answer  and  on  a  trial  before 
the  court  and  a  Jury  a  verdict  was  return- 
ed in  favor  of  plaintiff  for  $245.55,  It  ap- 
pearing that  after  defendant  had  refused  to 
receive  the  lumber  plaintiff  had  sold  it,  and 
the  Jury  deducted  from  the  purchase  price 
the  amount  realized  at  this  sale,  less  costs 
of  sale.  Judgment  following,  defendant  has 
duly  api)ealed. 

The  principal  point  In  controversy  in  the 
case  was  as  to  whether  a  certain  party,  a  bro- 
ker, who  had  made  the  purchase  was  at  the 
time  and  In  the  transaction,  the  agent  of  de- 
fendant As  to  this  the  evidence  was  sharp- 
ly contradictory. 

At  the  instance  of  plaintiff  the  court  gave 
two  instructions  of  which  complaint  is  made, 
namely: 

"1.  The  court  instructs  you  that  if  the  order 
given  by  defendant's  agent  was  reduced  to  writ- 
ing by  him,  then  it  is  immaterial  whether  or 
not  the  authority  for  the  order  given  to  its 
agent,  by  defendant,  if  any,  was  oral  or  not. 

"2.  The  court  instructs  you  that  if  you  find 
from  the  evidence  that  d^endant  oompany  on  or 
about  December  5th,  1912,  by  and  Uirough  its' 
agent,  ordered  from  plaintiff  company  two  cars 
of  lumber  for  which  defendant  agreed  to  pay 
$620.68,  that  thereafter  plaintiff  company  deliv- 
ered the  same  to  defendant  oompany,  trat  said 
company  refused  to  accept  or  pay  for  the  same, 
then  your  verdict  must  be  for  the  plaintiff." 

At  the  instance  of  the  defendant  the  court 
gave  two  instructions  as  follows: 

"1.  The  court  instructs  the  jury  that  if  they 
find  and  believe  from  the  evidence  that  the  de- 
fendant never  gave  an  order  for  the  lumber  men- 
tioned in  the  evidence,  then  your  verdict  most  l>e 
for  the  defendant. 

"2.  The  court  instructs  the  Jury  that  if  they 
find  and  believe  from  the  evidence  that  defend- 
ant did  give  an  oral  order  to  the  plaintiff  for 
the  lumber  mentioned  in  the  evidence,  and  that 
tlie  plaintiff  filled  said  order  and  tendered  deliv- 
ery of  said  lumber  to  defendant,  and  that  de- 
fendant refused  to  accept  said  lumber,  when  so 
tendered  to  it  by  plaintiff,  then  your  verdict 
must  be  for  the  defendant." 

[1]  The  giving  of  these  two  instructions! 
at  the  instance  of  plaintiff  is  assigned  as 
error,  as  is  also  the  refusal  of  certain  in- 
structions asked  by  defendant  and  the  ad- 
mission of  certain  evidence.  The  point  of 
the  attack  on  the  instructions  given  at  the 
instance  of  plaintiff  is  that  the  court,  in  using 
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tbe  words  "glTen  by  defendant's  agent,"  in 
the  firgt  tnstractlon,  foreclosed  the  very  point 
In  Issue,  namely,  was  the  person  who  gave 
the  order  defendant's  agent.  That  was  a 
sharply  controverted  ftict,  namely,  whether 
this  party  was  defendant's  agent.  We  are 
compelled  to  hold  that  the  giving  of  that 
instmctlon  constituted  prejudicial  and  re- 
versible error. 

[2, 3]  We  see  no  error  in  the  second  instruc- 
tion given  at  the  instance  of  plaintiff,  or  in 
the  action  of  the  court  in  refusing  those 
asked  by  defendant,  or  in  its  action  on  the 
admission  of  testimony. 

Learned  counsel  for  respondent  argue  that 
instructions  are  to  be  considered  as  a  whole 
and  that  tbe  instmctions  given  at  the  In- 
stance of  the  defendant  supplied  what  was 
lacking  in  the  first  Instruction  given  at  the 
Instance  of  plaintiff  or  cured  that  error.  We 
are  not  persuaded  that  this  is  so. 

For  the  error  in  giving  this  first  Instruction 
the  Judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded. 

ALLEN  and  BEOKI^R,  JJ.,  concur. 


WALSH  et  aL  v.  CITY  OP  MONETT, 
(No.  12638.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Dec  31,  1917.     Rehearing  Denied 

Jan.  28,  1918.) 

L  InToxicATiMe  Liqttobs  4=937  —  'ELScnon 
CoifTBsr— Appsai/— Obai,  FiitDines. 
Where  the  court  makes  oral  findings  in  a  lo- 
cal option  election  contest,  no  declarations  or 
findings  being  asked.  If  the  case  be  considered  a 
law  case,  pleas  based  on  such  oral  findings  are 
not  reviewable. 

2.  IiTTOxicATiRo  LiQUOBS  4ca37  —  BuccmoH 

CoiTTESfIB   —   MATTBBS   REVIEW  ABLE  —  PBC- 
eUMPTIONS— EvinENCE. 

Where,  in  an  appeal  in  a  local  option  elec- 
tion contest,  the  abstracts  do  not  contain  all  the 
evidence,  if  considered  a  law  case,  the  presuint>- 
ti«n  is  that  the  evidence  was  sufficient  to  sup- 
port the  jndgment 

3.  iKToxicATiNG  LiQuoBs  <S=>37  —  Local  Op- 
tion EJlbction— Review — Evidence. 

Under  court  rule  14  (160  S.  W.  xiii),  or  not 
nnder  such  rule,  even  il  a  local  option  election 
contest  be  considered  in  the  nature  of  an  equity 
action,  the  appellate  court  cannot  decide  wheth- 
er the  evidence  supports  the  judgment,  where  tJie 
parties  do  not  agree  that  the  record,  from  which 
evidence  has  been  omitted,  contains  all  the  ma- 
terial evidence. 

4.  Appeal  and  Ebbob  ds»901  —  Revebsal  — 
Showino  Necessabt. 

One  seeking  reversal  of  a  judgment  of  tbe 
lower  court  must  afilrmatively  show  that  error 
has  been  committed. 

5.  IirroxicATiNO  Liquobs  ®=»37— Local  Op- 
tion BXection  Contests— Review. 

In  a  local  option  election  contest,  where  dur- 
ing the  lieairing  the  contestants  moved  to  amend 
their  statement  and  notice  "to  conform  to  evi- 
dence taken,"  the  appellate  court  cannot  re- 
view the  matter,  where  the  record  does  not  con- 
tain all  the  evidence,  although  the  court  allowed 
the  motion  in  part  and  refused  it  in  part. 


Aiqpeal  from  Circuit  Court,  Vernon  Coun- 
ty;   B.  G.  Thurmond,  Judg& 
"Not  to  be  officially  published." 
Contest  of  a  local  option  election  by  John 
Walsh  and   others.     Judgment   against   the 
contestants,  and  they  appeal.     Affirmed. 

George  Hubbert,  of  Neosho,  and  D.  S.  May- 
hew,  of  Monett,  for  appellants.  I.'  V.  Mc- 
I'herson,  of  Aurora,  and  T.  D.  Steele,  of 
Monett,  for  respondent 

BLAND,  J.  This  is  a  contest  of  an  elec- 
tion held  under  the  local  option  law.  The 
election  took  place  in  the  city  of  Monett  on 
the  leth  day  of  June.  191C,  and  resulted  upon 
the  face  of  the  returns  in  497  votes  being 
cast  in  favor  of  the  sale  of  intoxicating  liq- 
vors  and  490  votes  against  the  same.  The 
contestants  brought  this  suit  in  the  circuit 
court  of  "Barry  county.  Mo.,  and  upon  Chang- 
es of  venue  the  case  finally  reached  the  cir- 
cuit court  of  Vernon  county.  Mo.,  where  it 
was  tried.  The  trial  resulted  in  a  judgment 
that  489  votes  had  been  cast  in  favor  of  the 
sale  of  intoxicating  liquors  and  488  votes 
against  the  same.  The  contestants  have  ap- 
pealed. 

In  their  statement  and  notice  of  contest 
the  contestants  attacked  on  various  grounds 
the  legality  of  the  votes  of  divers  persons 
voting  In  favor  of  the  sale  of  intoxicating 
liquors.  The  contestees  filed  a  counter  state- 
ment and  notice,  attacking  the  legality  of 
the  votes  of  various  persons  voting  against 
the  sale  of  intoxicating  Ibiuors.  By  stipula- 
tion the  case  was  refen-csd  to  a  referee  to 
take  testimony,  and  during  the  taking  there- 
of the  contestants  gave  notice  that  they  would 
file  before  the  court  a  motion  to  amend  con- 
testants' statement  and  notice,  in  order  to 
withdraw  tbe  names  of  several  persons  whose 
votes  they  had  attacked  in  their  original 
statement  and  notice,  and  to  Insert  the  names 
of  various  other  persons  who,  contestants 
claimed,  were  not  quallfled  voters,  but  who 
voted  at  the  election  In  favor  of  the  sale  of 
intoxicating  liquors.  Upon  the  giving  of 
such  notice,  the  contestants  Introduced  be- 
fore the  referee  testimony  in  teference  to 
the  votes  6t  the  new  persons  mentioned  in 
the  proposed  motion  to  amend,  and  upon  the 
report  of  the  referee  to  the  court  the  con- 
testants filed  said  motion  to  amend  contest- 
ants' statement  and  notice  "to  conform  to 
evidence  takMj."  The  court  refused  the 
amendment  as  to  some  of  the  voters  and  al- 
lowed it  as  to  some  of  the  others.  The  re- 
fusal of  the  court  to  allow  this  amendment 
in  toto  embraces  one  of  the  assignments  of 
error  made  by  contestants.  The  other  as- 
signments of  error  are  based  upon  alleged 
findings  by  the  court  that  the  votes  of  certain 
persons  should  be  coanted,  and  that  the  votes 
of  various  other  persons  should  not  be  count- 
ed in  the  election.  We  will  take  up  the  lat- 
ter assignment  first. 
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[t]  After  the  report  of  the  commissioner 
was  read,  the  court  proceeded  to  take  up 
the  same^  and  announced  .orally  from  the 
bench  that  the  rotes  of  certain  persons  should 
be  allowed,  and  that  others  should  not  be  al- 
lowed. The  contestants  base  their  plea  up<Hi 
such  alleged  findings  by  the  court  There 
were  no  declarations  or  findings  of  any  kind 
asked  by  the  contestants.  In  this  situation, 
if  this  is  a  law  case,  the  contestants  are  not 
in  a  position  to  urge  any  point,  except  that 
there  was  no  evidence  in  the  record  to  sup- 
port the  Judgment.  In  law  cases,  voluntary 
findings,  made  orally  by  the  court,  cannot  be 
substituted  for  written  findings  to  be  re- 
quested by  the  parties  as  required  by  the 
statute.  Section  1»72,  R.  S.  1909;  Macrae 
V.  Coles  (Sup.)  183  S.  W.  6T8 ;  Griffith  v.  K. 
C.  Material  and  Construction  Co.,  46  Mo.  App. 
639;  Advertising  CJo.  v.  CasUeman,  265  Mo. 
345,  177  S.  W.  597. 

[2]  There  has  been  filed  before  us  an  ab- 
stract of  the  record  on  the  part  of  the  appel- 
lants and  an  additional  abstract  of  the  rec- 
ord by  respondent.  The  two  abstracts,  taken 
together,  do  not  contain  all  the  evidence.  In 
fact,  respondent's  abstract  of  the  record  re- 
cites that  both  abstracts  do  not  contain  all 
the  material  evidence.  In  this  situation  the 
presumption  Is  that  there  was  sufficient  ev- 
idence upon  which  the  court  could  properly 
base  the  judgment. 

[J]  However,  contestants  in.  their  motion 
for  a  rehearing  urge  that,  as  the  statutes 
provide  that  this  contest  be  heard  "in  a  sum- 
mary manner"  (citing  R.  S.  1909,  f  7242,  as 
amended  by  Sessfon  Acts  1913,  p.  390,  i  6, 
and  section  5928,  R.  S.  1909),  that  the  case 
is  not  one  at  law,  but  one  in  the  nature  of 
an  equity  case.  Contestants  say  that  this  is 
true  because,  as  a  proceeding  of  this  nature 
is  to  be  determined  in  a  summary  manner, 
the  trial  court  should  hear  it  without  a  jury, 
and,  no  Jury  being  required,  the  proceeding 
is  one  in  the  nature  of  one  in  equity  and 
should  be  dealt  with  by  us  as  though  it  were 
an  equity  case.  For  the  purpose  of  disposing 
of  this  contention  it  is  not  necessary  for  us 
to  decide  whether  a  contest  of  this  kind  is 
one  at  law  or  In  equity ;  but,  assuming  that 
it  is  a  case  to  be  dealt  with  as  an  equity  case, 
as  contestants  claim,  then  contestants  are 
not  in  a  position  to  attack  the  judgment  of 
the  lower  court  because  they  have  not  com- 
pUed  with  rule  14  (169  S.  W.  xUl)  of  this 
court,  which  provides  that: 

"In  a  case  of  equitable  jurisdiction  the  whole 
evidence  shall  be  embodied  in  the  bill  of  excep- 
tions unless  the  parties  shall  agree  to  an  ab- 
breviated statement  thereof." 

It  Is  admitted  that  all  of  the  evidence  has 
not  been  embodied  in  the  biU  of  exceptions 
as  contained  in  the  abstracts  of  record  filed 
before  us,  therefore  contestants  have  not 
complied  with  rule  14  of  this  court,  because 
they  have  failed  to  bring  here  for  our  consid- 
eration the  whole  evidence  taken  in  the  low- 
er court.    However,  counsel  for  contestants 


say  that  they  have  brooght  all  the  evidence 
here  that  is  material  to  a  determination  of 
the  issues  presented  to  us.  Respondents  in 
their  abstract  deny  this,  and  the  only  evl>- 
dence  of  its  tmth  is  the  ipse  dixit  of  counsel 
foi*  contestants,  which  we  are  not  permitted 
to  accept  under  the  law  of  this  state,  even  if 
we  did  not  have  the  rule  in  reference  to  the 
matter. 

The  law  is  that  in  equity  cases  the  appel- 
late court  is  not  bound  by  the  Judgment  and 
.Inding  of  the.  lower  court,  but  may  reach  its 
own  conclusions  from  the  evidence.  But  in 
order  to  reach  such  conclusions  all  of  the 
evidence  must  be  before  the  court,  so  that  it 
may  be  fuUy  enlightened  as  to  the  whole 
case.  For,  if  the  whole  evidence  is  not  be- 
fore the  court,  it  is  not  justified  in  over- 
turning the  conclusion  and  judgment  of  the 
lower  court,  which  is  presumed  to  be  correct 
until  shown  to  be  erroneous  by  the  appealing 
party.  Christy  v.  Myers,  21  Mo.  112 ;  Wentz- 
vlUe  Tobacco  Co.  v.  Walker,  123  Mo.  662,  27 
S.  W.  639;  Zugg  v.  Arnold,  75  Mo.  App.  68; 
McKinney  v.  Nortbcutt,  114  Mo.  App.  146,  89 
S.  W.  351;  Mason  v.  Smith,  124  Mo.  App. 
596,  101  S.  W.  1149. 

[4]  It  has  been  a  law  in  this  state  since 
1847,  and  probably  before,  that  he  who  seeks 
to  reverse  a  judgment  of  the  lower  court 
must  bring  matters  before  the  appellate  court 
to  afBrmatively  show  that  the  lower  court 
has  committed  some  error.  See  United 
States  V.  Gamble  &  Bates,  10  Mo.  457.  The 
bar  of  this  state  has  found  no  trouUe  in 
recognizing  and  complying  with  this  rule. 

If  counsel  for  contestants  are  correct  In 
saying  that  this  is  a  case  in  the  nature  of 
one  in  equity,  and  for  that  reason  we  should 
reach  our  own  conclusion  and  Judgment  from 
the  evidence.  It  is  manifestly  Impossible  for 
us  to  reach  any  Just  conclusion,  unless  the 
entire  evidence  is  before  us.  As  already 
stated,  we  are  not  permitted  to  take  coun- 
sel's word  that,  although  all  the  evidence  Is 
not  before  us,  enough  of  it  has  been  brou^t 
to  determine  the  Issues  of  the  case,  especial- 
ly since  this  is  den<ed  by  the  opposing  side. 
Justice  could  not  be  served  by  taking  the  evi- 
dence thought  to  be  material  by  one  side  of 
the  controversy,  and  decide  the  case  in  view 
of  that  evidence,  when.  If  the  wb<de  evidence. 
Including  that  favorable  to  the  other  side, 
were  before  us,  an  entirely  different  conclu- 
sion might  be  reached.  Contestants  not  hav- 
ing shown  us,  by  bringing  all  the  testimony . 
before  us,  that  the  Judgment  of  the  lower 
court  was  not  a  pr(H)er  one,  we  must  Indulge 
in  the  presumption  that  it  was  proper,  and 
therefore  affirm  it 

[5]  The  only  other  point  left  for  our  con- 
sideration is  the  action  of  the  court  in  re- 
fusing to  allow  the  motion  to  am^id  contest- 
ants' statement  and  notice.  As  before  stat- 
ed, this  motion  was  presented  to  the  court 
after  the  taking  of  the  testimony  by  the  ref- 
eree.   Part  of  this  testimony  related  to  the 
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votes  of  the  new  persons  mentioned  in  said 
motion,  and  it  is  stated  in  said  motion  tliat 
tile  new  names  brought  in  were  "to  conform 
to  evldenee  taken."  The  court  allowed  the 
motion  in  part  and  refused  it  in  part.  In 
the  state  of  the  record  as  it  has  been  brought 
to  US  by  the  abstracts  of  record,  we  are  un- 
able to  review  tlUs  action  of  the  trial  court, 
because  the  notice  is  based  upon  the  evidence 
and  was  to  conform  to  the  evidence  taken. 
As  all  of  the  evidence  is  not  before  us,  we 
are  unaUe  to  say  whether  or  not  the  motion 
conforms  to  the  evidence. 

The  judgment,  therefore,  is  affirmed.    AU 
concur. 


ZINKB  V.  KNIGHTS  OF  MACCABEES  OF 

THE  WOBLD.    (No.  14W5.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Jan. 

8,  iSHS.    Rehearing  Denied  Jan.  23,  1918.) 

1.  AccoBD  ADD  Satisfaction  €s»26(1)— Bub- 

DKN    OF  PKOOP. 

A  defendant  who  sets  up  an  accord  and 
Mitisfaction  has  the  burden  of  establishing  tDe 
same  as  an  affirmative  defense. 

2.  AccoBD   AND   Satisfaction   ®=>27  — Bvi- 
»«Nc»— SuFFicnniT  TO  Go  to  Jukt. 

Whether  theire  is  evidence  of  accord  and 
satisfaction  sufficient  to  go  to  the  jury  is  a 
question  of  law  for  the  court. 

3.  AccoBD  AND  Satisfaction  4=s>27  — Jubt 

QtJESlION— CONFLICTINO   EVIDENCE. 

Where  the  facts  in  respect  to  an  accord  and 
satisfactioii  have  been  ascertained  or  are  not  in 
dispute,  their  effect  is  purely  a  question  of  law 
for  the  court,  and  is  not  to  he  submitted  to  the 
jury. 

4.  Accobd  and  Satisfaction  *=»5— Vauditt 
— Consideration. 

Where  a  fraternal  insurer  paid  the  bene- 
ficiary of  a  certificate  twice  the  amount  of  the 
premiums  paid  in  by  the  member  on  the  tlieory 
that  he  had  committed  suicide,  and  in  an  action 
for  the  full  amount  of  the  certificate  asserted 
that  such  payment  was  an  accord  and  satisfac- 
tion, which  is  a  metliod  of  adjusting  a  contract 
or  a  tort  by  substituting  for  such  contract  or 
caose  of  action  an  agreement  for  tlie  satisfao 
tion  thereof  and  an  execution  of  such  substitut- 
ed agreement,  the  payment  cannot  be  sustained 
as  an  accord  and  satisfaction,  there  being  no 
new  contract  between  the  parties  or  aiiy  con- 
sideration on  which  to  base  the  same;  the  ben- 
HBt  certificate  merely  providing  that  in  case  of 
suicide  the  insurer  should  be  liable  only  for 
twice  the  amonnt  of  the  premiums  paid  m  by 
the  member. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accord 
and  Satisfaction.] 

5.  ISStJBANCE     «=»807— FBATEBNAlr-ACnON— 

Ten  DBS— Necessity. 
Wh««  the  beneficiary  in  a  certificate  is- 
sued by  a  fraternal  insurer  would  in  all  events 
be  entitled  to  retain  the  amount  paid  the  insur- 
er contending  that  it  was  liable  only  for  reduced 
amount  because  the  member  committed  suicide, 
the  beneficiary  in  an  action  to  recover  the  face 
value  of  the  certificate  need  not  tender  a  re- 
turn of  the  amount  received. 

6.  Inbdbance  €=>789(1)— Fbatebnal  Insub- 
ANCU— Adkissions. 

Where  a  notary  engaged  hy  a  fraternal  in- 
Mirer  inserted  in  tne  proofs  of  death  that  the 
cause  of  death  was  suicide,  and  the  beiieficiary 
of  the  certificate  accepted  a  chedc  for  the  amount 


to  which  she  was  entitled  in  case  the  member 
had  met  his  death  by  suicide,  the  beneficiary  was 
not  estopped  from  denying  that  the  member  came 
to  his  death  by  suicide  or  conclusively  bound  by 
the  admissions  in  the  proof  of  death,  but  was 
entitled  to  explain  or  deny  them  and  show  they 
were  made  as  a  result  of  erroneous  information 
or  without  information. 

7.  Insubance  «=>825(3)  —  Fbatebnai,  Insub- 

ANOB— AOTIONd. 

In  an  action  on  a  certificate  issued  by  a  fra- 
ternal insurer,  the  question  whether  the  member 
met  his  death  by  suicide  held,  under  the  evidence, 
for  the  Jury. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam M.  Klnsey,  Judge. 

Action  by  Augusta  M.  Zinke  against  the 
Knights  of  the  Maccabees  of  the  World,  l)e- 
guu  in  Justice's  court,  and  appealed  by  de- 
fendant to  the  circuit  court  From  a  Judg- 
ment there  for  plaintUF,  defendant  appeals. 
AfHrined. 

B.  P.  &  C.  B.  WiUUms,  of  St  Louis,  for 
appellant  Durham  &  Durham,  of  St  Louis, 
for  respondent 

BECKER,  J.  Plalntltt  instituted  this  ac- 
tion before  a  Justice  of  the  peace  by  filing  a 
statement  in  which  she  claimed  that  she 
was  beneficiary  in  a  l>eneflt  certificate  issued 
on  the  life  of  her  husband,  Ferdinand  Q. 
Zinke,  In  the  sum  of  |1,000;  that  the  in- 
sured departed  this  life  during  the  time  that 
said  l)eneflt  certificate  was  in  force;  and 
that  the  association  paid  plaintiff  the  sum 
of  $678.40,  leaving  a  balance  of  1421.60  due 
plaintiff,  which  balance  had  been  previously 
demanded  and  payment  refused.  From  a 
Judgment  In  favor  of  plaintUF,  in  the  Jus- 
tice court,  the  defendant  appealed.  On  a  trial 
de  novo  in  the  circuit  court  before  a  Judge 
and  Jury,  a  Judgment  was  entered  in  favor 
of  plaintiff  and  against  the  defendant  in  the 
sum  of  1421.60,  and  defendant  In  due  course 
appealed. 

It  is  admitted  that  the  defendant  Knights 
of  the  Maccabees  of  the  World,  is  a  corpora- 
tion, successor  to  the  Supreme  Tent  Knights 
of  the  Maccabees  of  the  World,  and  is  a 
fraternal  benefit  association  organized  under 
the  laws  of  the  state  of  Michigan  and  au- 
thorized to  do  business  in  the  state  of  Mis- 
souri ;  that  the  defendant  had  issued,  on  the 
life  of  Ferdinand  G.  Zinke,  its  policy  No. 
20410,  and  that  at  his  death  one  assessment 
on  the  membership,  not  exceeding  in  amount 
the  sum  of  $1,000,  was  to  be  paid  thereunder 
as  a  benefit  to  plaintiff,  Augusta  M.  Zinke, 
wife  of  the  insured,  upon  satisfactory  proof 
«f  his  death  and  the  surrender  of  the  said 
certificate ;  that  one  assessment  on  the  mem- 
bership of  the  defendant  company  at  the 
time  of  the  death  of  Ferdinand  O.  Zinke 
would  have  amounted  to  more  than  the  sum 
of  $1,000.  The  application  of  the  insured 
for  membership  in  the  defendant  order  con- 
tained the  following: 
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"I  alao  agree  that  skoold  I  commit  suicide  in 
rootraventioD  of  the  laws  of  said  Supreme  Tent, 
whether  sane  or  insane  at  the  time,  that  this 
contract  shall  be  null  and  void  and  of  no  bind- 
ing force  upon  said  Supreme  T«it  •  •  * 
This  application  and  the  laws  of  said  Supreme 
Tent  now  in  force  or  that  may  hereafter  be 
adopted  together  with  my  certificate  of  member- 
ship are  made  the  contract  between  myself  and 
the  said  Supreme  Tent,  and  I  for  myself  and 
my  beneficiary  agree  to  conform  to  and  be  gov- 
erned thereby." 

Section  379  of  the  by-laws  of  the  defendant 
in  force  and  effect  at  the  time  of  the  dei^ase 
of  the  insured  provides  that: 

"No  benefit  shall  be  paid  on  account  of  the 
death  of  a  member  who  shall  die  by  his  own 
hand,  whether  sane  or  insane:  Provided,  how- 
ever, that  the  beneficiary  named  in  the  life 
benefit  certificate,  or  the  person  legally  entitled 
to  the  benefit,  shall  receive  an  amount  equal 
to  twice  the  amount  contributed  to  the  life 
benefit  fund  by  the  member  during  his  lifetime, 
but  not  in  excess  of  the  face  of  the  certificate.' 

There  is  no  controversy  but  that  Ferdinand 
G.  Zinke,  the  insured,  paid  the  defendant 
association  In  monthly  rates  on  said  certifi- 
cate, up  to  the  time  o£  his  death,  $289.20; 
that  at  the  time  of  his  death  his  dues  to  the 
association  w^re  paid,  and  that  he  was  in 
good  standing;  that  on  or  about  the  6th 
day  of  June,  1913,  some  time  after  the  death 
of  the  insured,  the  defendant  assodatioa 
paid  to  Augusta  M.  Zinke,  the  plaintiff,  the 
sum  of  $578.40,  being  twice  the  amount  of 
the  monthly  rates  contributed  to  the  life 
benefit  fund  by  Ferdinand  G.  Zinke,  during 
his  lifetime. 

The  record  shows  that  the  insured  died  on 
the  31st  of  March,  1913,  and  that  the  bene- 
ficiary, plaintiff  herein,  furnished  the  de- 
fendant preliminary  proofs  of  death,  con- 
sisting of  her  own  aflBdavit,  the  aflSdavit  of 
the  attending  physician,  the  verdict  of  the 
coroner's  jury,  affidavits  taken  at  the  cor- 
oner's inquest,  and  the  sworn  statement  of 
the  officers  of  the  subordinate  lodge  of  which 
the  insured  was  a  member.  Each  of  these 
papers  gave  the  cause  of  the  death  of  the 
Insured  as  suicide.  The  affidavit  of  the 
beneficiary    contained   the   following: 

"Date  of  death?  March  31,  1913."  "Remote 
cause  of  death?  Had  trouble  with  his  head 
for  about  six  weeks."  "Immediate  cause  of 
death?    Not  of  sound  mind;   suicide." 

The  defendant  association  upon  receiving 
the  preliminary  proofs  of  death  issued  its 
check,  payable  to  the  beneficiary,  in  the  sum 
of  $578.40,  which  is  admitted  to  be  double 
the  amount  the  Insured  had  paid  in  during 
his  lifetime.  This  check,  together  with  the 
receipt  prepared  by  the  defendant  associa- 
tion, was  sent  fonvard  to  the  officers  of  the 
local  lodge,  which  It  appears  was  customary,' 
with  instructions  to  turn  the  same  over  to 
the  plaintiff  upon  the  execution  ot  the  re- 
ceipt. 

It  appears  that  plaintiff  did  not  accept  the 
check  immediately,  but  consulted  the  officers 
of  the  local  lodge  and  her  attorney  and  took 
the  matter  under  advisement  for  some  days. 
Plaintiff's  attorney  advised  her: 


'"Hiat  if  it  should  b«  foimd  by  a  trier  of  the 
fact  that  suicide  was  the  cause  of  her  husband's 
death,  that  that  amount  was  all  that  was  due 
under  the  policy.  I  advised  her  further  that  if 
he  had  not  committed  suicide,  that  the  full 
amount,  namely,  |pl,000,  would  be  coming  to 
her ;  and  also  advised  her  concerning  die  neces- 
sary steps  that  it  would  take  in  order  to  test 
that  qi^estiMi  in  the  courts.  I  tried  to  put  the 
whole  facts  and  all  the  circumstances  before 
her  for  her  decision  as  to  whether  or  not  she 
would  accept  the  amount  offered,  or  fight  for  tiie 
full  amount  of  the  policy,  $1,000." 

It  further  appears  that  there  was  no  com- 
munication between  the  plaintiff  and  the  de- 
fendant from  the  date  that  defendant  com- 
pany mailed  the  check  for  $678.40,  together 
with  receipt  attached,  to  the  officers  of  the 
local  lodge.  The  receipt  which  plaintiff  ex- 
ecuted at  the  time  she  accepted  the  check  is 
as  follows: 

"Received  from  the  Knights  of  the  Maccabees 
of  the  World,  the  sum  of  five  hundred  and  sev- 
enty-eight and  40/100  dollars  ($678.40),  that 
being  twice  the  amount  of  montnly  rstea  con- 
tributed to  the  life  benefit  fund  of  Ferdinand 
G.  Zinke,  late  a  member  of  Teat  No.  116,  state 
or  province  of  Missouri,  and  the  full  amount  for 
which  the  association  is  liable  under  its  laws 
governing  suicide  claims.     Warrant  No.  S4275. 

''Augusta  M.  Zinke, 
"Widow  and  Reneficiary  of  Ferdinand  G.  Zinke. 

"Witness:  Nelson  Thomas.  Johanna  An- 
gers." 

Plaintiff  signed  the  above  receipt  on  the 
7th  day  of  June,  1913,  and  thereafter  on  the 
21st  day  of  July,  1913,  wrote  a  letter,  in 
German,  to  the  defendant,  of  whl(4i  letter 
the  record  states  a  correct  translation  to  be 
as  follows: 

"Gentlemen  of  the  Maccabees:  I  ask  again 
if  the  gentlemen  of  the  Maccabees  will  pay  the 
rest  of  $400,  which  I  can  claim  under  the  Mis- 
sonri  law ;  if  not,  I  will  go  to  the  courts.  Why 
can  rich  people  receive  their  money,  where  the 
husband  shot  himself,  and  have  received  their 
money  of  $8,000,  and  a  poor  woman,  who  is 
without  any  help,  shall  be  cheated.  As  my  hus- 
band was  already  at  the  edge  of  the  grave,  that 
which  he  did,  h^  did  without  knowledge,  as  h« 
was  always  afraid  of  death. 

"Respectfully,  Widow  Augusta  M.  Zinke." 

On  August  4,  1913,  the  defendant,  through 
its  Supreme  Record  Keeper,  mailed  the  fol- 
lowing answer  in  reply  to  plaintiff's  letter: 

"Mrs.  Augusta  M.  Zinke.  St.  liOuls,  Mo. — 
Dear  Madam:  Your  letter  of  .Tnly  2l8t,  in  rela- 
tion to  your  husband's  benefit  insurance,  has 
been  received,  and  in  reply  permit  us  to  say  that 
at  the  time  your  husband  joined  the  Knights 
of  the  Maccabees  of  the  World,  the  laws  provid- 
ed that  in  case  of  death  by  suicide,  whether 
sane  or  insane,  his  beneficiary  should  be  entitled 
to  receive  twice  the  amount  he  had  contributed 
to  the  life  benefit  fund.  This  was  paid  you  in 
April,  last  There  is  nothing  more  you're  due 
under  the  laws  of  the  state  of  Missouri,  or  under 
the  laws  of  the  K.  O.  T.  M.,  or  under  any  other 
laws.  Tour  husband  was  a  member  of  an  as- 
sociation, acting  together  for  the  purpose  of 
providing  life  benefits  or  insurance  at  the  least 
possible  cost;  and  among  other  things,  tiiey 
agreed  that  if  any  of  them  should  commit  sui- 
cide, his  beneficiary  should  receive  twice  the 
amount  he  had  contributed  to  the  life  benefit 
fund,  but  in  no  case  to  exceed  the  amount  of 
the  certificate.  We  have  no  knowledge  of  what 
you  are  talking  about,  some  rich  man's  ben- 
eficiary getting  $8,000,  and  if  she  did,  or  did 
not,  it  would  not  have  any  bearing  ia  a  case 
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like  this.  Sbe  or  he  might  have  been  £ptiUed 
to  it.  He  management  would  very  much  prefer 
that  your  husband  had  died  in  some  other  way 
so  they  could  have  paid  it  all.  They  have  no 
interest  in  it  except  to  carry  out  the  agreements 
made  by  the  members  themselves. 
"Respectfully  yours, 

L.  E.  Sislo:,  Supreme  R.  K. 
"Dictated." 

It  is  admitted  that  the  plaintiff  gave  notice 
to  the  defendant  prior  to  the  Institution  of 
this  suit  that  the  plaintiff  did  and  woidd 
deny  that  the  insured,  Ferdinand  6.  Zinke, 
deceased,  committed  suicide,  and  that  sbe 
claimed  her  statement  in  the  original  proof 
of  death  was  erroneous  and  the  result  of 
mistake  and  mlsapprebenslcn. 

Mrs.  Augusta  M.  Zlnke,  plaintiff,  through 
the  intervention  of  an  interpreter,  testified 
that  on  the  morning  of  the  31st  day  of 
JIarch,  1913,  she  awoke  and  found  her  hus- 
band, the  insured,  Ferdinand  G.  Zinke,  was 
not  in  his  bed,  and  that  she  called  to  ber 
daughter,  Mrs.  Angere,  and  asked  ber  to  see 
where  he  could  be.  A  moment  later  ber 
daughter  called,  and  'she  went  to  where  ber 
daughter  was,  and  found  the  insured  lying  on 
bis  back  across  the  threshold  of  a  hall  room; 
thnt  the  insured  was  dead ;  that  ber  daugh- 
ter left  the  house  to  call  a  doctor.  She  fur- 
ther testified: 

"I  saw  a  little  rope ;  it  was  lying  there ;  but 
there  was  no  signs  that  he  had  done  something 
to  himsdr* ;  that  later  in  the  day  some  of  the 
oflicers  of  the  local  lodge  called  on  her  and  sug- 
gested that  they  send  a  Mr.  Rauck,  a  notary 
public,  to  her  and  make  out  the  preliminary 
proof  of  death ;  that  Mr.  Rauck  came  there 
that  night  or  the  following  day ;  that  Mr.  Rauck 
had  a  paper  with  him  which  the  witness  said 
sbe  rigDed :  that  when  Rauck  asked  her  what 
was  the  cause  of  her  husband's  death,  sbe  told 
him  brain  stroke  or  heart  stroke." 

Witness  spedflcally  denied  that  sbe  bad 
stated  to  the  notary,  in  answer  to  tbe  ques- 
ticm  as  to  the  cause  of  ber  husband's  death, 
"Nbt  of  sound  mind;  suifUde."  Witness 
stated  that  the  notary  wrote  down  the  an- 
swers to  the  questions,  and  then  read  the 
paper  to  ber,  and  she  signed  it,  but  that  sbe 
did  not  read  the  paper  herself.  Witness 
further  testified  that  she  did  not  know  bow 
her  husband  came  to  his  death,  and  was 
permitted  to  answer  tbe  question: 

"Do  you  know  whether  or  not  be  hung  him- 
self or  strangled  himself  with  tbe  rope?  A. 
There  was  no  sign  of  it;   that  he  did  it." 

Sbe  testified  that  her  husband  bad  been 
safferlng  with  kidney  trouble  and  pains  in 
Ms  bead  for  some  time  prior  to  the  time 
of  bis  decease.  Witness  testified  she  was  not 
present  at  tbe  coroner's  Inquest. 

Johanna  Angere  testified  for  plaintiff  that 
sbe  was  the  daughter  of  the  insured;  that 
on  the  day  In  question  ber  mother  called  ber 
and  told  her  her  father  was  not  in  bed,  and 
she  immediately  looked  for  him,  and  that  as 
sbe  <^)ened  tbe  door  to  a  ball  room  the  body 
of  tbe  Insured  fell  across  the  threshold.  "It 
seems  like  it  was  jost  as  if  some  one  would 
iast  be  standing  there  leaning  up  against  the 
door,  and  you  oiien  it  sudden  like,  and  they 


would  fall  down.;'  Sh^  Alcl.not.uiaae  uaj-  e\r 
amlnation  to  find  out  tbe  cause  of  bis  death 
at  tbe  time;  she  did  not  see  any  rope,  nor 
did  she  change  tbe  position  of  tbe  body  in 
any  way.  Sbe  testified  that  tbe  insured  bad 
been  suffering  with  kidney  trouble  for  two 
years  before  bis  death,  and  be  frequently 
g«xt  dizzy  spells,  which  would  require  him  to 
lay  down,  as  everything  got  black  in  front 
of  bis  eyes.  Sbe  testified  that  tbe  notary 
came  to  the  bouse,  and  that  sbe  was  present 
when  her  mother  answered  tbe  questions 
asked  by  tbe  notary,  and  that  the  questions 
were  asked  In  English;  that  she  particular- 
ly remembered  the  question  as  to  tbe  cause 
of  tbe  death  being  asked  ber  mother,  and 
that  ber  mother  answered  that  It  was  due 
to  brain  stroke  or  heart  stroke;  that  ber 
mother  signed  and  swore  to  tbe  contents  of 
tbe  paper  in  her  presence;  that  the  follow- 
ing morning  the  notary  returned  to  tbe  bouse 
and  stated  to  her  that  ber  father  had  died 
of  suicide;  that  the  witness  told  him  she 
would  not  believe  him,  that  it  was  not  true, 
to  which  the  notary  replied  that  it  was  so, 
that  he  had  found  It  out  at  the  city  ball ;  that 
be  said  "he  wanted  a  dollar  to  go  to  the  city 
ball  and  get  something,  I  don't  know  what 
It  was  about"  She  was  asked  the  question: 
"Did  he  write  anything  down  there?  A.  Why, 
yes.  Q.  Did  you  see  what  he  wrote  down  there? 
A.  I  couldn't  see  for  sure  if  he  wtnte  anything 
down  or  scratched  anything  out,  but  I  seen  him 
handle  his  pen ;  that  is  all.  Q.  On  that  occa- 
sion did  he  obtain  your  mother's  signature  to 
any  paper;  on  that  occasion  when  he  came  back 
the  second  time?  A.  No,  sir.  Q.  Did  he  ask 
her  anything?  A.  No,  sir.  Q.  Did  he  talk  to 
her  at  all?    A.  No,  sir." 

The  witness  further  testified  that  neither 
she  nor  ber  mother  saw  the  certificates  of 
the  doctors  which  went  to  make  up  tbe  pre- 
liminary proofs  of  death.  Witness  further 
testified  that  she  bad  herself  called  in  Dr. 
Bram  immediately  after  finding  the  body 
of  the  insured,  and  that  sbe  was  present 
when  be  made  his  examination;  that  she 
saw  no  rope  there  at  the  titne. 

On  cross-examination  witness  testified  that 
Mr.  Rauck,  tbe  notary  public,  said  that  he 
was  sent  there  by  the  lodge,  and  that  sh« 
was  present  at  aU  times  during  the  conversa- 
tion Mr.  Rauck  and  her  mother  had,  and  that 
at  no  time  was  anything  said  with  reference 
to  tbe  cause  of  the  death  of  the  insured  be- 
ing suicide;  that  she  distinctly  heard  ber 
mother  tell  the  notary  that  ber  fatlier  had 
died  of  brain  stroke  or  heart  stroke. 

Otto  li.  Rauck  testified  for  the  defendant 
and  stated  that  he  was  a  notary,  and  at 
the  suggestion  of  the  local  oflicers  of  the 
lodge  he  took  the  necessary  blanks  for  prov- 
ing preliminary  proofs  of  death,  and  went 
down  to  Mrs.  Zlnke's,  where  be  asked  her 
the  questions  appearing  upon  the  beneficiary's 
affidavit,  and  that  he  wrote  in  the  ansNvers 
that  Mrs.  Zinke  gave  bim;  that  he  also  ob- 
tained the  doctor's'  certificates,  but  that  be 
did  not  read  them  to  Mrs.  Zlnke.    He  testi- 
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fied  iknt  he  "ittat  down  them  the  second  time 
to  see  about  the  coroner's  papers,  and  that 
he  obtained  the  report  of  the  coroner's  In- 
(lucst,  but  did  not  read  it  to  Mrs.  Zlnke.  The 
witness  was  asked: 

"Do  you  recall  that  you  asked  her,  'Immediate 
cause  of  death.'  and  she  said,  'Not  of  sound 
mind;  suicide'?  Vou  said  that  was  asked  in 
German,  I  believe?  A.  Yes,  sir.  Q.  And  what 
she  repUed  couldn't  be  interpreted  as  anything 
else  except  'Not  of  sound  mind'?  A.  Possibly 
she  didn't  use  just  those  exact  words,  but  the 
meaning  is  the  same.  •  •  •  Q.  Didn't  you 
write  down  in  here  that  night  that  he  died  of 
brain  stroke,  had  trouble  with  his  bead,  and 
died  of  brain  stroke,  and  afterwards  erased  it 
and  put  this  statement  in  there?  A.  Not  to  my 
knowledge.  Q.  WelL  you  would  have  known 
it  if  you  had.  done  it?  A.  Well,  that  is  two 
years  ago." 

Benjamin  Wolff,  a  witness  for  the  defend- 
ant, testified  that  he  was  commander  of  the 
Anderson  Tent  of  which  the  insured  was  a 
meniber,  and  was  its  presiding  officer,  and 
that  upon  learning  of  the  death  of  the  in- 
sured he  called  upon  the  beneficiary  at  her 
home.  The  beneficiary  stated  to  him  that 
the  deceased  had  been  sick  for  some  time — ^not 
able  to  work — and  that  his  death  was  sud- 
den; that  the  beneficiary  did  not  state  what 
was  the  cause  of  the  insured's  death;  that 
he  asked  the  beneficiary  if  she  had  In  mind 
a  notary  whom  she  would  prefer  to  have 
make  out  the  preliminary  proof  of  death, 
and  upon  her  stating  that  she  did  not,  he 
siiid  he  would  give  the  necessary  blanks  to 
II  notary  and  send  him  out  to  her,  and  that 
lie  thereafter  sent  Mr.  Rauck  to  plaintiff. 

Dr.  J.  C.  Bram,  a  witness  for  the  defend- 
ant, testified  that  he  was  a  physician,  and 
was  called  to  plaintiff's  apartment.  He  found 
the  insured  lying  dead  just  outside  a  little 
liall  room,  with  his  feet  Just  Inside,  and  a 
ismall  rope  was  around  his  neck. 

[1-4]  Learned  counsel  for  appellant  sub- 
mits that  the  main  question  arising  by  this 
aiHieai  is  the  legal  effect  of  the  receipt  or 
release  dated  June  7,  1913,  Introduced  in 
evidence  by  the  defendant.  This  receipt 
or  release  was  excluded  from  the  considera- 
tion of  the  Jury  by  the  court's  own  instruc- 
tion, and  for  the  reason  that  the  court  was  of 
the  opinion  that  said  receipt  or  release  was 
not  supported  by  any  consideration,  and 
therefore  not  binding  upon  the  plaintiff.  The 
giving  of  said  instruction  by  the  court  is 
complained  of  as  erroneous. 

Appellant's  argument  is  based  on  the  sup- 
position that  the  record  shows  that  there  was 
a  substantial  controversy  between  plaintiff 
and  defendant  as  to  what  defendant  owed  the 
plaintiff  on  the  benefit  certificate;  that  this 
controversy  arose  in  consequence  of  the  bona 
fide  and  plausible  claim  by  defendant  that  the 
insured  had  committed  suicide,  and  therefore 
there  was  due  under  the  benefit  certificate  but 
$578.40,  whereas  the  plaintiff  claimed  $1,000 
as  the  amount  due  her  as  beneficiary  there- 
under, and  that  the  payment  of  the  1578.40  and 
the  acceptance  of  sndi  amount  under  the  re- 


ceipt as  set  out  in  full  above.  Signed  by  the 
beneficiary,  furnished  sufficient  consideration 
to  make  the  transaction  one  of  accord  and 
satisfaction  as  between  plaintiff  and  defend- 
ant, and  that  the  court  should  have  submitted 
that  Issue  to  the  jury.  We  must  rule  this 
point  against  appellant 

To  begin  with,  the  burden  of  proving  the 
issue  as  to  whether  there  was  an  accord  and 
satisfaction  was  upon  the  defendant  who  set 
up  the  same  as  an  affirmative  defense.  Oil 
Well  Supply  Co.  v.  Wolfe,  127  Mo.  616,  loc. 
cit.  625,  30-  S.  W.  145;  Barrett  v.  Kern,  141 
Mo.  App.  6,  loc.  dt.  23,  121  S.  W.  774;  Bahr- 
enburg  v.  Fruit  Co.,  128  Mo.  App.  526,  107  S. 
W.  440.    And: 

"Whether  or  not  there  is  evidence  of  accord 
and  satisfaction  sufiicicnt  for  submission  to  the 
jury  is  a  question  of  law  for  the  court,  and 
where  the  tacts  in  respect  to  accord  and  satis- 
faction have  been  ascertained  or  are  not  in  dis- 
pute, their  effect  is  purely  a  question  of  law  for 
the  court,  and  is  not  to  be  submitted  to  the  jn- 
ry."    1  Corpus  Juris,  583. 

See,  also,  Barrett  v.  Kern,  supra. 

The  undisputed  evidence  shows  that  upon 
the  death  of  the  Insured  the  commander  of 
the  local  lodge  furnished  plaintiff  with  a 
notary  public,  who  made  up  her  proof  of 
death.  In  which,  correctly  or  incorrectly,  the 
cause  of  death  was  given  as  suidda  It  is 
not  in  evidence  that  the  plaintiff  in  the  proof 
of  death  demanded  any  sum  from  the  de- 
fendant Immediately  upon  the  receipt  of 
this  proof  the  defendant  made  out  Its  check 
for  $578.40,  and  sent  the  same  in  the  usual 
course  to  the  officers  of  the  local  lodge,  who 
the  record  discloses  were  without  any  au- 
thority to  negotiate  with  the  plaintiff,  but 
merely  were  authorized  to  deliver  the  check 
to  plaintiff  upon  her  signing  a  receipt  in  the 
form  usually  required  by  the  defendant  The 
plaintiff  considered  the  matter  for  several 
days,  and  finally  accepted  the  check  and  sign- 
ed the  receipt  It  Is  to  be  noted  in  this  con- 
nection that  the  receipt  does  not  recite  that 
it  is  in  full  of  plaintiff's  claim  under  the  bene- 
fit certificate,  but  states  that  the  sum  of  $578.- 
40  Is  "the  full  amount  for  which  the  associa- 
tion Is  liable  under  its  laws  governing  suicide 
claims."  We  hold  that  the  fftcts  in  this  case 
fall  to  show  any  new  contract  or  any  consid- 
eration on  which  to  base  an  accord  and  sat- 
isfaction. "An  accord  and  satisfaction  Is  a 
method  of  adjusting  a  contract  or  a  tort  by 
substituting  for  such  contract  or  cause  of  ac- 
tion an  agreement  for  the  satisfaction  there- 
of, and  an  execution  of  such  substituted 
agreement"  1  R.  G.  L.  177.  As  was  said  by 
this  court  in  the  case  of  Barrett  v.  Kern,  141 
Mo.  App.  5,  loc.  cit  24,  121  S.  W.  774,  780: 

"It  is  of  the  very  essence  of  accord  and  satis- 
faction that  it  finally  and  definitely  closes  tlie 
matter  covered  by  it.  Nothing  of  or  pertaining 
to  that  matter  must  be  left  unsettled  or  open  tu 
further  question  or  arrangement  In  law  it  is 
a  new  contract,  founded  on  a  new  considera- 
tion and,  to  be  enforceable,  it  must  have  all  the 
essential  elements  of  a  contract,  among  them, 
mutuality  and  certainty." 
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Tbe  nndiq;>uted  facts  In  this  caae  clearly 
fall  short  of  bringing  the  case  within  the  rule, 
and  the  trial  court  pr<H)erIy  refused  to  submit 
the  Issue  of  accord  and  satisfaction  to  the 
Jury.  See  Goodson  et  al.  v.  National  Masonic 
Accident  Ass'n,  91  Mo.  App.  loc.  dt.  .'i53. 

[5]  It  la  assigned  as  error-  that  the  plain- 
tiff did  not  tender  to  the  defendant  tbe  sum 
of  $678.40,  which  plaintiff  acknowledges  to 
have  received  from  the  defendant.  This 
point  Is  without  merit  as  the  plaintiff  In  any 
event  would  be  -  entitled  to  retain  that 
amount,  and  it  has  repeatedly  been  held  that 
a  party  need  not  make  a  tender  of  an  amount 
received  under  such  circumstances.  Alexan- 
der ▼.  Ballroad,  64  Mo.  App.  66;  Winter  v. 
Railroad,  160  Mo.  159,  61  S.  W.  606. 

[I]  As  to  the  point  that  plaintiff,  having 
.sent  forward  her  preliminary  proof  of  death 
which  c«wtalned  the  statement  that  her  hus- 
band committed  suicide,  and  having  accepted 
the  check  sent  to  her  by  the  defendant.  Is 
now  estc^ped  from  denying  that  the  member 
came  to  his  death  by  suicide,  we  hold  this  Is 
not  the  law.  The  benefldary,  plaintiff  here- 
in, was  not  conclusively  bound  by  the  admis- 
sions contained  In  her  proof  of  death,  but  she 
was  prt^ierly  permitted  to  explain  or  deny 
them  or  to  show  that  they  were  made  as  a 
result  of  erroneous  Information  or  without 
any  Information  at  alL  Remfry  v.  Insurance 
Co.,  196  S.  W.  776;  Grey  v.  Independent. Or- 
der of  Foresters,  196  S.  W.  779;  Sage  v.  Fin- 
ney, 166  Mo.  App.  30,  loc.  dt.  42,  136  S.  W. 
996 :  Stephens  v.  Insurance  Co.,  190  Mo.  App. 
673,  176  S.  W.  263;  Queatham  v.  Modem 
Woodmen,  148  Mo.  App.  33,  127  S.  W.  661. 

[7]  Plaintiff's  testimony,  together  with  that 
of  her  daughter,  with  reference  to  the  an- 
swers made  by  tbe  plaintiff  to  the  questions 
propounded  to  her  by  the  notary  who  made 
up  the  affidavit  of  the  beneficiary  herein,  was 
amply  snffldent  to  require  the  question  of 
Buldde  or  no  snldde  to  be  submitted  to  the 
Jury  upon  proper  instructions. 

We  have  examined  the  Instructions  given 
by  the  court,  and  they  fully  and  properly  sub- 
mitted the  case  to  the  Jury,  and  In  view  of 
what  we  have  said  above  Uiere  was  no  error 
In  the  court's  refusal  to  give  the  Instruction 
asked  for  by  the  defendant. 

Finding  no  error  in  the  case,  the  Judgment 
Is  affirmed. 

RSYNOLOS,  P.  J.,  and  ALLBN,  J.,  concur. 


COOK8ET  V.  COOKSET  et  al.    (No.  12459.) 

(Kansas  City  Court  of  Appeals.    MissourL 
Dec.  81,  1917.    Rehearing  De- 
nied Jan.  28,  1918.) 

1.  Cbxoitobs'  Suit  4s»5— Adbquatk  Reioedi 

AT  liAW. 

Where  a  wife  who  had  sued  her  husband,  an 
attorney,  for  divorce,  brought  a  snbBequent  suit 
in  equity,  alleging  he  owed  her  $7,000,  she  bad 


an  adequate  remedy  at  law  by  garnishing  any 
money  owing  to  her  husband  as  counsel  fees  in 
the  hands  of  his  associates  in  a  personal  injury 
case  against  a  street  railway,  and  therefore  was 
not  required  to  resort  to  equity  by  suit  to  im- 
pound. 

2.   DlBUISSAL    AND    NONSUIT    «=324  —   ASAN- 

DONUENT  OF  Surr  TO  Impound  Monet  as  to 
ONR  Defknoa  NT— Effect  as  to  Othebs. 
A  wife,  pending  a  suit  against  her  husband, 
an  attorney,  for  divorce,  brought  a  suit  in  eq- 
uity, alleging  that  he  owed  her  $7,000,  and  at- 
tempted to  impound  in  the  bands  of  a  street 
railway  the  proceeds  of  a  judgment  secured  by 
the  husband  for  a  client  in  a  personal  injury 
suit,  one-half  of  which  was  due  him  for  bis  serv- 
ices. The  railway  ceased  to  be  a  defendant  to 
the  wife's  suit  after  sustaining  of  its  demurrer 
to  the  petition,  when  the  wife  abandoned  the 
suit  aa  to  it.  Held,  that  thereafter  the  suit 
could  not  be  prosecuted  as  to  other  defendants, 
attorneys  associated  with  the  husband,  since  the 
wife  could  not  maintaio  an  action  against  such 
defendants  to  impound  money  in  the  bands  of 
the  railway  not  a  party  to  the  cause. 

Appeal  from  (Jlrcult  Court,  Jackson  Coun- 
ty ;    Clarence  A.  Burney,  Judge. 

"Not  to  be  officially  published." 

Suit  by  George  B.  Cooksey  agahist  Charles 
R.  Cooksey  and  others.  From  a  Judgment  for 
defendants,  plaintiff  ai^peals.    Affirmed. 

McGllvray,  Woodbury  &  Woodbury,  of 
Kansas  City,  for  appellant  Ghas.  N.  Sad- 
ler, John  Mathls,  Bird  &  Pope,  and  C.  I.  Ros- 
enwelg,  all  of  Kansas  City,  for  respondents. 

BLAND,  J.  This,  an  equity  suit,  was  be- 
gun on  the  12th  day  of  September,  1914.  The 
court  sustained  a  demurrer  to  the  evidence, 
and  plaintiff  has  appealed.  The  i>etltion  up- 
on which  the  cause  was  tried  alleged  that  the 
defendant  Metropolitan  Street  Railway  Com- 
pany was  a  corporation  operating  a  street 
railway  system  in  Kansas  City,  Mo.,  and 
that  the  defendants  Robert  J.  Dunham  and 
Ford  F.  Harvey  were  the  acting  recovers 
of  said  company  and  In  control  thereof; 
that  plaintiff  was  the  wife  of  defendant 
Charles  R.  Cooksey,  and  that  there  was  a  di- 
vorce suit  pending  brought  by  plaintiff 
against  her  said  husband;  that  her  hus- 
band owed  her  the  sum  of  $7,000;  that  her 
husband  was  a  nonresident  of  the  state  of 
Missouri;  that  since  the  filing  of  her  peti- 
tion for  divorce  the  defendant  Cooksey  has 
absented  himself  from  his  usual  place  of 
abode  In  this  state,  and  that  she  was  unable 
to  procure  personal  service  upon  him  in  said 
divorce  case;  that  her  husband  was  engaged 
in  the  practice  of  law  In  Kansas  City,  Mo., 
and  had  prosecuted  a  suit  for  defendant 
Frank  Holzemer  against  the  defendant  Met- 
ropolitan Street  Railway  Company ;  that  her 
husband  had  an  agreement  with  said  Hol- 
zemer to  pay  the  former  60  per  cent  of  any 
amount  that  might  be  recovered  from  said 
street  railway  company ;  that  said  suit  'had 
been  prosecuted  to  a  termination  and  a  judg- 
ment for  $12,000  was  obtained;  that  said 
Judgment  was  not  satisfied,  and — 
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"that  by  reamn  thereof  the  said  Charles  R. 
Oooksey  owns  an  undivided  one-half  interest  in 
said  judgment,  less  whatever  interest  Lorenzo 
F.  Bird,  Horace  G.  Pope,  and  Charles  A.  Strat- 
ton  may  have  in  said  judgment  by  virtue  of  the 
fact  that  the  said  Lorenzo  F.  Bird,  Horace  G. 
Pope,  and  Charles  A.  Stratton,  as  attorneys,  as- 
sisted the  said  Charles  R.  Cooksey  in  the  trial 
of  said  cause  between  the  said  Frank  Holzemer 
and  the  Metropolitan  Street  Railway  Company. 
Plaintiff  further  states  that  the  Illinois  Surety 
Company  is  surety  for  the  appeal  bond  of  the 
Metropolitan  Street  Railway  Company  and  as 
such  ere  or  may  be  liable  for  the  amount  of  said 
judgment.  Plaintiff  further  states  that  though 
tho  judgment  aforesaid  was  procured  the  same 
has  not  been  paid.  Plaintiff  further  states  that 
the  said  Charles  R.  Cooksey  is  insolvent,  except 
for  the  interest  he  owns  in  the  said  above-de- 
scribed judgment,  and  that  he  is  now  attempting 
to  obtain  the  amount  due  him  on  said  judgment 
and  remove  the  same  from  the  jurisdiction  of 
the  courts  of  this  state,  and  if  plaintiff  herein 
should  obtain  judgment  against  the  defendant 
Charles  R.  Cooksey  there  are  no  assets  in  this 
state  or  elsewhere  belonging  to  said  Charles  R. 
Cooksey  and  of  which  said  judgment  could  be 
satisfied  unless  plaintiff  reach  the  interest  of 
said  Charles  R.  Cooksey  in  the  judgment  afore- 
said. Wherefore  plaintiff  prays  the  court  to 
grant  her  judgment  against  the  defendant 
Charles  R.  Cooksey  for  the  sum  of  seven  thon- 
sand  dollars  ($7,000.00)  and  that  the  said  Loren- 
zo F.  Bird,  Horace  G.  Pope,  and  Charles  A. 
Stratton  be  required  to  show  what  their  inter- 
ests are  in  said  judgment,  and  that  they  be  re- 
strained from  assigning  the  interest  of  said 
Charles  R.  Cooksey  or  otherwise,  and  that  the 
money  now  due  the  defendant  Charles  R.  Cook- 
sey from  Frank  Holzemer  or  the  Metropolitan 
Street  Railway  Company  or  R.  J.  Dunham  and 
Ford  P.  Harvey,  acting  as  receivers  of  the  Met- 
ropolitan Street  Railway  Company,  the  Illinois 
Surety  Company,  or  all  said  defendants  be  im- 
pounded or  ordered  paid  to  plaintiff  herein  for 
the  amounts  due  her  from  the  defendant  Charles 
R.  Cooksey  and  for  such  other  orders  and  judg- 
ments in  the  premises  as  to  the  court  shall  seem 
just,  meet,  and  proper." 

A  demnrrer  to  the  petition,  filed  by  the  de- 
fendants R.  J.  Dunham  and  Ford  F.  Harvey, 
re(«lver8  of  ftxe  Metropolitan  Street  Railway 
Company,  and  the  Metropolitan  Street  Rail- 
way Company,  alleging  that  the  petition  on 
its  face  falls  to  state  any  cause  of  action 
against  said  defendants,  or  either  of  them, 
and  that  there  was  a  misjoinder  of  parties 
defendant,  was  at  the  November  term,  1914, 
of  the  circuit  court  sustained.  Plaintiff  filed 
no  amended  pleading,  nor  has  she  appealed 
from  the  order  sustaining  said  demurrer,  nor 
is  she  making  any  point  in  this  court  In  ref- 
erence to  the  same,  but  is  attempting  to  hold 
none  of  the  parties,  except  Bird  and  Pope, 
against  whom  she  attempts  to  obtain  Judg- 
ment. It  is  apparent  that  after  the  sustain- 
ing of  said  demurrer  plaintiff  abandoned  the 
case  as  to  the  receivers  and  the  Metropolitan 
Street  Railway  Company.  Before  the  trial 
of  the  cause  the  case  was  dismissed  as  to 
the  defendant  Illinois   Surety  Company. 

[1]  Defendant  urges  here  that  the  petition 
fails  to  state  a  cause  of  action,  and  Uiat  the 
demurrer  to  the  evidence  was  properly  sus- 
tained. If  the  petition  states  any  cause  of 
action  at  all,  it  is  one  to  impound  money 
in  the  hands  of  the  Metropolitan  Street  Rail- 


way Company.  The  evidence  shows  that  on 
March  4,  1915,  after  the  demurrer  was  sus- 
tained as  to  said  company,  the  Judgment  was 
fully  satisfied;  that  the  money  satisfying 
said  Judgment  was  paid  to  defendants  Hol- 
zemer and  Bird  and  Pope ;  that  the  portion 
of  the  Judgment  coming  to  the  defendant 
Holzemer  had  been  paid  to  him;  that  the 
whole  matter  in  reference  to  said  Holzemer's 
Interest  In  the  Judgment  was  settled ;  and  that 
Bird  and  Pope  had  in  their  hands  that  part  of 
the  amount  recovered  that  was  to  go  to  the 
attorneys.  Plaintiff  at  the  time  of  the  trial 
had  an  adequate  remedy  at  law  by  garnish- 
ing any  money  In  the  hands  of  Bird  and 
Pope  owing  to  the  defendant  Cooksey. 

[2]  However,  plaintiff  says  that  tUs  case 
should  be  decided  in  reference  to  the  facts 
as  they  existed  at  the  time  of  the  filing  of 
the  suit 

As  above  stated,  the  petition  attempts  to 
impound  money  in  the  hands  of  the  Metro- 
politan Street  Railway  Company.  Thi^  com- 
pany ceased  to  be  a  defendant  in  the  snit 
after  the  sustaining  of  the  demurrer,  as  at 
that  time  plaintiff  abandoned  the  suit  as  to 
said  company.  In  doing  this,  plaintiff  aban- 
doned her  action  as  to  the  defendant  that 
had  In  its  possession  the  money  attempted  to 
be  impounded,  and  we  think  it  Is  apparent 
that  thereafter  a  suit  could  not  be  prosecut- 
ed as  to  the  other  defendants. 

When  plaintiff  abandoned  the  suit  as  to 
the  street  railway .  company  there  was  noth- 
ing to  prevent  that  company  from  paying  the 
Judgment  to  Holzemer  and  his  attorneys. 
At  tho  time  the  suit  was  tried,  on  account  of 
the  street  railway  company  being  no  longer 
a  defendant,  the  cause  of  action  stated  In 
the  petition,  if  any,  was  against  the  remain- 
ing defendants  to  impound  money  in  the 
hands  of  the  defendant  Metropolitan  Street 
Railway  Company,  which  was  not  a  party 
to  the  cause.  Under  these  circumstances  It 
is  clear  that  plaintiff  could  not  maintain  the 
action  against  the  defendants  Bird  and  Pope, 
and  that  the  court  properly  sustained  a  de- 
murrer to  the  evidence. 

The  Judgment  is  afiSrmed.    All  concur. 


HADDAWAY  CURD  GOAL  CO.  v.  BRE3E3E- 
TRENTON  MINING  CO.    (No.  14833.) 

(St  Louis  0>art  of  Appeals.    Missouri.    Jan.  8, 

1918.    On  Motion  for  Rehearing, 

Jan.  23,  1918.) 

1.  Appeal  ano  Ersob  «=>154(3)— Qtresnojfs 
Reviewable— Amending  Reply. 

Defendant  cannot  question  amendment  of 
plaintiff's  reply  at  the  trial,  where  defendant  re- 
fused a  continuance  and  elected  to  proceed. 

2.  Sales  ®=>363— Selleb's  Action  fob  Pbick 
— JuBT  Question. 

In  seller's  action  for  price  of  coal,  evidence 
tending  to  show  that  defendant  purchaser  wired 
plaintiff  that  its  customers  had  inspected  and  re- 
fused the  coal  before  the  coal  was  actually  re- 
jected, etc.,  held  to  make  a  jury  question  wheth- 
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er  plaintiff's  agreement  to  stand  the  loss  occa- 
sioned by  such  refusal  was  procured  by  fraud. 
8.  Sales  «=»182(1)  —  Sklleb's  Action  toh 

PbICE— JXJBT  QUBSTION. 
In  a  seller's  action  tor  price  of  coal,  evidence 
held  to  make  a  jury  question  whether  nlaintiff 
seller  furnished  inferior  coal,  or  whetner  the 
dissatisfaction  of  defendant  purchaser's  custom- 
ers was  due  to  defendant's  misrepresentations. 

4.  Saijes  <g=>364(l)  —  Sklleb'b  Action  fob 
Pbice— In  stbuction  . 

In  a  seller's  action  for  price  of  coal,  an  In- 
strnction  to  find  for  plaintiff  if  the  coal  complied 
with  pUintiff's  representations,  and  the  disaat- 
isfactiun  of  defendant's  customers  was  due  to 
defendant's  unwarranted  representations,  held 
not  misleading. 

5.  Appeai.  and  Bbbok  «=»882(12)— Haemmsb 
Ebbob— Instbtjctions. 

Any  error  incorporated  into  a  charge  on  a 
theory  advanced  by  appellant's  requested  in- 
struction is  not  ground  for  reversal. 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hogo  Grimm,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Haddaway  Curd  Coal  Com- 
pany against  the  Breese-Trenton  Mining 
Company.  Judgment  tor  plaintiff,  and  de- 
fendant appeals.  Affirmed,  and  motion  for 
rdiearing  overruled. 

Fordyce,  Holllday  &  White  and  Truman 
Post  Young,  all  of  St  Louis,  for  appellant 
James  K.  Van  Slyke,  of  St  Louis,  for  re- 
spondent. 

ALLEN,  J.  This  is  an  action  to  recover  the 
purchase  price  of  20  carloads  of  coal  shipped 
by  plaintiff  to  defendant  on  the  latter's  order. 
Both  parties  to  the  record  are  corporations. 

The  petition  alleges  that  on  October  90  and 
October  31,  1913,  defendant  ordered  from 
plaintiff  16  carloads  of  "six-inch  lump  coal, 
Johns  Mine,"  at  the  price  of  $1.75  per  ton, 
"f.  o.  b.  mine,"  and  4  carloads  of  "washed  egg 
coal,  Johns  Mine,"  price  $1.65  per  ton,  "f.  o. 
b.  mine."  And  it  is  alleged  that  plaintiff  fur- 
nished all  of  said  coal,  and  gave  shipping 
directions  therefor,  and  that  defendant  there- 
after accepted  and  reconslgned  the'  same. 
After  setting  forth  the  aggregate  amount,  in 
tons,  of  the  coal  alleged  to  have  been  so  deliv- 
ered, and  that  demand  for  payment  thereof 
had  been  made,  plaintiff  prays  Judgment  for 
$1,569.84,  with  Interest  from  November  6, 
1913. 

The  amended  answer,  upon  which  the  case 
was  tried,  contains  first  a  general  denial.  It 
tben  admits  that  defoidant  ordered  the  20 
carloads  of  coal  as  alleged  in  the  petition,  but 
avers  that  plaintiff  represented  the  coal  to  be 
"of  a  quality  and  preparation  equal  to  the 
quality  and  preparation  of  coal  known  to  the 
trade  as  Franklin  county  coal  and  Carter- 
vllle  coal,  which  is  known  to  the  trade  as 
a  coal  of  fine  quality  and  preparation,  and 
tree  from  slake,  sulphur,  slate  seams,  and 
foreign  substances";  that  the  coal  which 
plaintiff  shipped  was  not  of  the  quality  and 
pr^Miratloii  of  Franklin  county  coal  and  Car- 


terville  coal,  but  greatly  inferior  thereto  In 
that  It  contained  slake,  sulphur,  slate  seams, 
and  foreign  substances,  and  was  not  the  coal 
that  deff-ndnnt  agreed  to  purchase ;  that  up- 
on the  receipt  of  the  coal  defendant  notified 
plainUff  that  it  was  not  of  the  quality  and 
preparation  as  represented,  and  that  by  rea- 
son thereof  the  persons  for  whom  It  had  been 
ordered,  and  to  whom  defendant  had  sold  It, 
refused  to  accept  It,  and  that  thereupon 
plaintiff  notified  defendant  by  letter  to  dis- 
pose of  the  coal  upon  the  best  terms  obtain- 
able therefor,  "and  on  plaintiff's  account  sole- 
ly"; and  that  lu  accordance  with  such  In- 
structions, defendant  sold  the  coal  for  plain- 
tifPs  account  for  the  sum  of  $588.45,  which 
was  the  best  price  obtainable  on  the  market 
at  that  time.  It  Is  alleged  that  defendant 
was  at  all  times  willing  to  pay  plaintiff  said 
sum  of  $588.45;  and  the  answer  makes  tender 
of  this  amount  together  with  accrued  costs 
amounting  to  $8.65. 

The  counterclaim  Is  for  profits  which  de- 
fendant alleges  were  lost  to  it  by  reason  of 
plaintiff's  failure  to  deliver  to  it  coal  equal 
to  coal  known  to  the  trade  as  "Franklin 
county  coal  and  Cartervllle  coal" ;  defendant 
alleging  that  It  was  thereby  damaged  in  the 
sum  of  $200.75,  for  which  It  prays  judgment 
The  original  reply  filed  by  plaintiff.  Intended 
also  as  an  answer  to  the  counterclaim,  was 
a  general  denial.  Thereafter  the  defendant 
tendered  into  court  the  sum  of  $507.10,  being 
the  aggregate  of  the  stuns  tendered  by  the  an- 
swer. 

During  the  progress  of  the  trial  the  court 
permitted  plaintiff  to  file  an  amended  reply. 
It  Is  averred  therein  that  whatever  direc- 
tions, If  any,  that]  plaintiff  gave  defendant 
subsequent  to  November  21, 1913,  were  given 
by  reason  of  the  fact  that  defendant  notified 
plaintiff  on  that  day  that  the  coal  which  de- 
fendant had  received  from  plaintiff,  at  Omaha, 
Neb.,  was  of  poor  quality  and  preparation, 
that  It  had  been  refused  by  defendant's  <»s- 
tomers  on  that  account,  and  that  def«idant 
had  inspected  the  coal  and  found  It  of  inferi- 
or quality  and  preparation.  And  It  is  averred 
that  these  representations  and  statements  of 
defendant  were  "false,  fraudulent  and  un- 
true" ;  that  the  ccal  was  of  good  quality  and 
preparation,  and  had  not  been  refused  on  said 
date  by  defendant's  customers,  and  had  not 
been  Inspected  by  defendant  or  its  agent;  and 
that  whatever  Instructions,  if  any,  that  plain- 
tiff gave  regarding  the  same  were  given  iu 
reliance  upon  these  false  and  fraudulent  rep- 
resentations, plaintiff  having  had  no  oppor- 
tunity to  Inspect  the  coal  In  order  to  deter- 
mine the  true  facts  regarding  the  matter. 
The  trial,  before  the  court  and  a  jury,  result- 
ed in  a  verdict  and  Judgment  In  plalntlfTs 
favor  for  the  sum  of  $1,682.51,  on  Its  cause  of 
action,  and  for  plaintiff  on  defendant's  ooun* 
terclalm;  and  the  case  is  here  on  defendant's- 
appeal. 
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The  evidence  discloses  that  plaintiff,  engag- 
ed in  the  coal  business  lu  the  city  of  St  Lou- 
is, had  sold  to  the  defendant,  engaged  in  a 
similar  business  at  Omaha,  Neb.,  three  car- 
loads of  "Johns  Mine"  coal  prior  to  the  sale 
of  the  coal  here  in  controversy,  for  which  de- 
fendant paid  plaintiff,  thoush  the  latter  made 
an  allowance  on  one  of  these  carloads  because 
of  some  claim  made  by  defendant.  These 
shipments,  however,  are  not  in  controversy 
here.  Thereafter  defendant  purchased,  under 
two  orders,  the  20  carloads  of  "Johns  Mine 
coal"  in  controversy.  Plaintiff  was  then 
handling  coal  produced  at  this  mine,  which 
was  located  at  Cambria,  111.,  not  in  E'ranklln 
county  of  that  state.  Plaintiff  did  not  mine 
the  coal,  but  purchased  it  from  the  mine  own- 
ers or  (iterators.  It  appears  that  the  coal  so 
ordered  was  shipped,  on  various  dates,  at 
defendant's  directions,  to  certain  points 
where  the  shipments  were  reconslgned,  de- 
fendant having  paid  the  freight.  It  appears 
that  plaintiff  heard  nothing  concerning  the 
slilpments  until  November  21,  1913,  when  it 
received  a  telegram  from  defendant  stating 
tliat  defendant's  customers  had  refused  to  re- 
ceive certain  carloads  thereof  at  Omaha, 
Neb.,  giving  the  initials  and  car  numbers  of 
the  cars,  and  adding: 

"Have  inspected ;  find  refusals  justifiable. 
Advise." 

This  was  followed  by  a  letter  of  the  same 
date  written  by  Mr.  Gardner  of  defendant 
company,  confirming  the  telegram  and  stat- 
ing, among  other  things,  that  the  writer  had 
"personally  inspected  all  these  shipments." 
"Fbe  letter  continued: 

"However,  market  condition  has  no  I>earing  in 
the  case  of  these  particular  cars.  ♦  »  •  We 
have  bona  fide  orders  for  every  car,  which  were 
not  taken  with  any  misrepresentations  on  our 
part,  but  we  did  recommend  the  coal  as  being  a 
high-srade  Carterville  just  as  you  represented  it 
to  be?' 

In  response  to  the  foregoing  telegram  of 
defendant,  plaintiff,  on  November  22d,  tele- 
graphed to  defendant  as  follows: 

"with  reference  to  cars  rejected,  will  send 
man  to  inspect  on  condition  you  pay  expenses  if 
coal  is  what  it  should  be." 

It  EKtears  that  defendant  did  not  reply  to 
this.  On  November  24th  plaintiff,  through 
its  president,  W.  S.  Haddaway,  wrote  defend- 
ant with  reference  to  the  rejected  cars,  say- 
ing: 

"We  are  investigating  the  matter  thoroughly 
on  each  car.  We  herewith  give  yon  authority, 
after  consulting  our  mine  people,  to  disiKwc  of 
I.  G.  car  No.  95900  shipped  you  on  the  first  to 
tlie  best  of  your  advantage,  and  we  will  protect 
you  on  any  loss  that  jrou  may  be  obliged  to  take. 
So  far  as  the  rest  of  these  cars  are  concerned 
we  have  not  yet  had  expression  from  the  mine, 
but  yon  will  agree  with  me,  it  is  not  a  good  pol- 
icy to  permit  them  to  hang  up  and  accumulate 
charges,  and  that  it  is  t>etter  to  dispose  of  them 
to  the  best  advantage  and  as  quickly  as  possible. 
After  having  done  so,  advise  Mr.  Beddoe  [de- 
fendant's agent]  of  the  result,  and  we  have 
agreed  to  go  into  the  matter  and  adjust  it." 

And  on  November  25,  1913,  plalatlfl  acalu 
wrote  defendant  as  follows: 


"This  is  to  authorize  you  to  handle  coal  ship- 
ped to  you  by  this  company  that  has  been  re- 
jected at  Omaha,  Neb.,  to  the  best  of  your  ad- 
vantage, and  as  quickly  as  possible.  Your  Mr. 
Beddoe  advises  us  that  more  has  l>cen  rejected 
to-day.  This  letter  covers  to-day's  rejections 
also.  This  company  agrees  to  protect  you  on 
losses  on  account  of  poor  quality  and  preparn- 
tion,  however,  on  condition  that  yon  furnish  us 
with  the  written  objections  from  your  customer, 
nnd  ns  much  evidence  as  you  can  collect,  so  as 
we  can  protect  ourselves  against  loss  on  this 
coal." 

It  appears  that  these  directions  of  plaintiff 
were  applicable  to  only  6  cars  which,  accord- 
ing to  the  information  received  by  plaintiff, 
had  then  been  rejected  by  defendant's  cus- 
tomers. 

Having  received  no  answer  to  Its  telegram 
of  November  22d,  plaintiff  sent  W.  J.  Hadda- 
way, secretary  and  treasurer  of  plaintiff  com- 
pany, to  Omaha  to  Inspect  the  coal.  Accord- 
ing to  his  testimony  the  coal  was  good  quali- 
ty and  preparation  and  a  high-grade  C5arter- 
ville  coal,  containing  no  rock  or  slate  and  lit- 
tle sulphur.  Another  witness,  connected  with 
a  railway  company,  who  also  Inspected  the 
coal  at  the  time,  testified  that  it  was  "good 
big  lump  coal,"  containing  "no  sladc  to 
amount  to  anything,"  and  little  iron  rust 
His  statement  that  it  did  not  contain  "an  un- 
usual amount"  of  slate  was  stricken  out 
The  evidence  tends  to  show  that  the  first  coal 
delivered  under  these  orders  was  sent  to  the 
yards  of  one  Alexander  at  Omaha,  and  that 
no  inspection  was  made  by  defendant  nntll 
after  delivery  at  such  yards.  And  there  Is 
testimony  to  the  effect  that  the  first  car  was 
delivered  at  these  yards  on  November  22d, 
the  next  on  November  25th,  and  other  cars 
<xi  December  24th,  26th,  30th,  and  thereafter. 
Testimony  for  defendant  tends  to  show  that 
plaintiff's  president  came  to  defendant's  of- 
fices in  Omaha  on  or  about  October  18th,  and 
solicited  orders  for  this  "Johns  lUne"  coal, 
and  that  he  represented  that  "the  coal  would 
be  equal  to  Franklin  county  coal  or  the  bet- 
ter grades  of  Carterville  coal."  And  the  tee- 
timcmy  for  defendant  is  to  the  effect  tliat  the 
coal  delivered  by  plaintiff  was  of  poor  quali- 
ty and  preparation,  had  "sulphur  seams,  blue 
band,  and  a  good  percentage  of  slake" ;  and 
that  it  was  not  equal  to  the  Franklin  connty 
coal.  PlalntifTs  president  denied  that  he  rep- 
resented that  the  coal  was  equal;  In  grade 
and  quality  to  the  Franklin  county  coal,  as- 
serting that  he  told  defendant's  representa- 
tive that  the  coal  was  "a  Carterville  coal  and 
a  good  grade  of  Carterville  coal";  that  be 
was  familiar  with  its  burning  qualities,  hav- 
ing used  it  In  his  furnace;  that  it  showed  a 
small  quantity  of  ash,  was  a  "coldug"  coal, 
and  would  bold  fire  longer  than  coal  ordinari- 
ly does. 

There  is  evidence  tending  to  show  that  In 
taking  orders  for  this  coal  from  its  customers 
the  defendant  represented  to  them  that  the 
coal  would  be  of  a  grade  equal  to  Franklin 
county  coaL  From  the  evidence  it  appears 
that  the   s(>«alled   Carterville  <ioal   yarie« 
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greatly;  that  the  Franklin  coiinty  coal  Is 
considered  tlie  best  quality  of  Illinois  coal, 
is  more  desirable  than  coal  known  to  the 
trade  as  CarterriUe  coal,  and  commands  a 
higher  price  than  the  latter. 

It  appears  that  thsre  was  a  decline  in  the 
coal  market  at  St.  Louis  shortly  prior  to 
November  21, 1913,  which  would  "eventually" 
affect  the  market  at  Omaha,  and  that  defend- 
ant had  been  informed  of  this  prior  to  the 
last-mentioned  date.  And  the  evidence  is 
that  the  freight  yards  at  Omaha  were,  at  that 
time,  badly  congested  with  cars  of  coal  await- 
ing disposition.  It  further  appears  that, 
though  the  coal  was  sold  by  defendant  for  the 
aggregate  sum  of  $1,086.58,  heavy  demurrage 
charges  had  accrued  upon  the  cars,  which 
was  deducted  from  the  amount  of  defendant's 
tender. 

[1]  Appellant  appears  to  question  the  pro- 
priety of  the  court's  action  in  allowing  plain- 
tiff to  file  an  amended  reply  at  the  trial.  It 
is  unnecessary  to  here  set  out  at  length  the 
drcumstances  under  which  this  ruling  was 
made.  It  is  sufBcient  to  say  that  the  court 
did  not  abuse  its  discretion  in  allowing  the 
amended  reply  to  be  filed,  and  that  defend- 
ant is,  in  any  event,  not  In  a  position  to  now 
question  the  propriety  of  the  court's  action. 
Defendant  was  accorded  the  right  to  a  con- 
tinuance, but  elected  to  proceed  with  the 
triaL  It  Is  argued  that  the  court  erred  in 
refusing  to  peremptorily  direct  a  verdict  for 
the  defendant;  this  upon  the  theory  that 
plaintiff,  after  having  been  notified  that  de- 
fendant's customers  had  rejected  the  coal, 
authorized  defendant  to  sell  It  at  the  best 
price  obtainable;  that  there  was  no  evidence 
of  the  fraud  alleged  in  the  amended  reply, 
and  that  plalnttfTs  InstmctionB  to  defendant 
to  sell  the  coal  at  the  best  price  obtainable 
was   absolutely   binding   upon,  the   plaintiff. 

[1,  3]  But  we  are  of  thet  opinion  that  the 
court  committed  no  error  In  refusing  to  take 
the  case  from  the  Jury.  That  there  was  sub- 
stantial evidence  to  support  the  allegations 
of  fraud  respecting  the  ."sending  of  defend- 
ant's telegram  of  November  21st,  we  think  ap- 
pears from  the  testimony  tending  to  show 
that  the  first  shipments  of  this  coal  were  not 
Inspected  until  after  they  reached  "Alexan- 
der's yards"  In  Omaha,  coupled  with  evidence 
that  the  first  car  reached  that  place  on  No- 
vember 22d,  and  the  other  cars  thereafter. 
While  there  Is  some  confusion  In  the  evi- 
dence regarding  the  matter,  and  evidence 
tending  to  make  it  appear  that  defendant  act- 
ed in  good  faith,  we  regard  It  as  quite  clear 
that  the  evidence  as  a  whole  naade  the  ques- 
tion one  for  the  Jury.  PlalntitTs  theory  of 
the  matter  Is  that  the  sending  of  the  telegram 
and  the  letter  was  Induced  by  the  decline  In 
the  market  price  of  coal ;  but  as  to  this  we 
need  make  no  comment. 

It  Is  pointed  out  by  appellant  that  plain- 
tiff's letter  of  November  24th  shows  that  as 
to  the  first  carload,  at  least,  plaintiff  acted 
after  having  received  a  report  from  the  mine. 


As  to  this  it  need  only  be  said  that  to  sustain 
Its  allegations  of  fraud— as  to  this  first  car- 
load— It  was  not  essential  that  plaintiff  show 
that  it  acted  solely  upon  the  alleged  false  and 
fraudulent  communications  of  defendant. 
See  Friend  v.  Jones,  185  S.  W.  1150,  and  cas- 
es cited. 

There  was  ample  evidence  to  support  plain- 
tiff's contention  that  Its  president  represent- 
ed the  coal  merely  as  a  good  Carterrllle  ooal. 
Defendant's  letter  of  November  21st  admits 
that  this  was  the  representation  made, 
though  testimony  for  defendant  Is  not  lu  ac- 
cord with  this.  And  there  Is  ample  evidence 
that  defendant  represented  to  its  custwners 
that  the  coal  was  as  good  as  Franklin  coun- 
ty coal,  and  tending  to  show  that  this  ac- 
counted for  Its  rejection  by  such  customers, 
though  there  is  testimony  for  defendant  tend- 
ing to  make  it  appear  that  the  coal  was  of 
such  poor  quality  and  preparation  as  to  be 
Inferior  to  a  good  grade  of  Carterville  coal. 
We  think  that  the  demurrer  was  well  ruled. 

[♦1  Eleven  Instructions  were  offered  by 
plaintiff  and  three  by  defendant.  The  court 
refused  all  of  plaintiff's  Instructions,  and  re- 
fused also  all  of  defendant's  as  offered,  but 
gave  one  of  them  after  modifying  It.  The 
court  of  Its  own  motion  gave  one  lengthy  In- 
struction purporting  to  cover  all  of  the  Issues 
Involved.  It  is  contended  that  the  court  err- 
ed in  giving  this  Instruction.  After  refer- 
ring to  the  conceded  facts  regarding  the  or- 
dering and  shipping  of  the  coal,  the  Instruc- 
tion (omitting  that  which  refers  to  the  coun- 
terclaim) proceeds  as  follows: 

"Defendant  contends  that  plaintiff  procured 
the  order  for  this  coal  by  representing  to  the 
defendant  that  the  coal  was  equal  in  quality 
and  preparation  to  coal  known  to  the  coal  trade 
as  Franklin  county  coal,  and  that,  relying  upon 
said  representations,  defendant  purchased  said 
.coal,  but  the  coal  delivered  by  plaintiff  was  not 
of  said  quality  and  preparation,  but  was  inferior 
thereto ;  that  some  customers  of  defendant,  to 
whom  it  had  sold  some  of  said  coal,  refused  to 
accept  it  ajid  that  defendant  notified  j^laintiff 
of  that  fact,  and  that  the  coal  was  inferior 
in  quality  and  preparation  to  the  coal  known 
as  tlie  Franklin  county  coal,  and  that  upon  re- 
ceipt of  this  notice  the  plaintiff  authorized  and 
instructed  the  defendant  to  dispose  of  the  coal 
to  the  best  advantage,  and  that  plaintiff  would 
protect  it  on  all  losses  on  account  of  same,  and 
that  defendant,  relying  upon  said  instructions, 
sold  the  coal  for  the  sum  of  $604.23,  and  that 
this  was  the  best  price  obtainable  in  the  market 
at  that  time,  and  defendant  contends  that  it  is 
liable  to  plaintiff  only  for  said  sum  of  ^604.23. 

"On  the  other  hand,  the  plaintiff  denies  that 
it  represented  that  the  coal  in  question  was 
equal  in  Quality  and  preparation  to  the  coal 
known  to  the  coal  trade  as  Franklin  county  coal, 
and  it  farther  contends  that  the  statements 
made  by  defendant  in  its  telegram  to  plaintiff, 
dated  November  2lBt,  in  which  it  stated  that 
its  customers  refused  to  receive  six  carloads  of 
the  coal  that  had  been  shipped,  and  that  defend- 
ant bad  inspected  the  coal  and  found  the  refusals 
justifiable,  was  untrue,  and  that  plaintiff  wrote 
the  letters  dated  November  24th  and  26tb,  re- 
speptively,  in  which  it  authurissed  the  defendant 
to  handle  the  coal  shipped  to  it  by  plaintiff  to 
the  best  advantage  and  dispose  of  it  as  quiclcly 
aa  possible,  and  that  plaintiff  would  protect  de- 
fendant on  account  of  poor  quality  and  prepara- 
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Hon,  on  condition,  however  that  defendant  fur- 
nish the  plaintiff  with  written  rejections  from 
its  customers,  so  that  it  could  protect  itself 
against  loss,  on  the  strength  and  in  reliance  up- 
on the  truth  of  the  statements  contained  in  said 
telegram;  that  because  the  statements  in  said 
telegrnm  were  untrue  the  authority  given  by  it 
in  the  letters  of  November  24Ui  and  2oth  wag 
void  and  not  binding  upon  the  plaintiff. 

"As  to  this  defense,  the  court  instructs  you 
that  if  yon  find  and  believe  from  the  evidence 
that  plaintiff  did  not  represent  to  the  defend- 
ant that  the  coal,  mentioned  in  the  evidence,  was 
equal  in  quality  and  preparation  to  coal  known 
to  the  coal  trade  as  Franklin  county  coal,  but 
that  it  merelv  represented  it  as  Carterville  coal, 
and  that  defendant,  in  selling  said  coal  to  its 
customers,  represented  it  as  being  equal  to  coal 
known  as  Franklin  county  coal,  and  that  it  was 
rejected  by  them  because  it  was  not  equal  to  said 
Franklin  county  coal,  and  if  you  believe  that  the 
coal  delivered  by  plaintiff  to  defendant  wad  a 
good  quality  and  preparation  of  Carterville  coal, 
then  jour  verdict  must  be  for  the  plaintiff  for 
the  sum  of  $1,652.65. 

"On  the  other  hand,  if  you  find  and  believe 
from  the  evidence  that  the  plaintiff  represented 
to  the  defendant  that  the  <-oal  iir  question  was 
equal  in  quality  and  preparation  to  soal  known 
to  the  coal  trade  as  Franklin  county  coal,  tliat 
as  a  matter  of  fact  the  coal  delivered  to  defend- 
ant was  inferior  in  quality  to  Franklin  county 
coal,  and  that  on  November  21,  1913,  the  day 
on  which  defendant  telegraphed  to  plaintiff  that 
its  customers  refused  to  accept  six  carloads  of 
said  coal,  and  that  defendant  had  inspected 
it  and  found  the  refusals  justifiable,  and  if  you 
find  that  the  facts  stated  in  said  telegram  were 
true,  and  the  customers  of  defendant  had  reject- 
ed said  six  carloads  of  said  coal,  and  that  Mr. 
Gardner,  for  the  defendant,  had  inspected  the 
coal,  then  the  court  instructs  ^oa  that  the  de- 
fendant was  authorized  by  plaintiff's  letters  of 
November  24th  and  25th  to  sell  all  of  the  coal 
which  it  had  bought  from  plaintiff  to  the  best 
advantage,  and  in  that  event  you  will  find  for 
the  plaintiff  for  the  amount  for  which  defendant 
disposed  of  said  coal,  that  is  to  say,  for  the 
sum  of  f604.23,  provided  you  find  that  defend- 
ant within  a  reasonable  time  furnished  plaintiff 
with  letters  of  rejection  from  its  customers  of 
cars  rejected,  and  as  much  evidence  as  it  could 
collect,  or  tendered  the  sameto  the  plaintiff.  *  •  • 

"Hie  burden  is  upon  the  plaintiff  to  prove  by 
preponderance,  that  is,  the  greater  weight,  of 
the  evidence  that  the  statements  contained  in 
defendant's  telegram,  dated  November  21st,  that 
def^daut's  customers  had  rejected  the  coal,  and 
that  it  had  inspected  the  coal  and  found  the 
rejection  justified,  were  not  true. 

"On  whatever  amount  you  find  the  plaintiff 
entitled  to  you  will  add  interest  at  the  rate  of 
6  per  cent,  per  annum  from  December  30,  1913, 
to  this  date." 

It  Is  argued  that  this  instructiou  confuses 
the  defenses  asserted,  and  could  serve  only 
to  mislead  the  Jury.  Such  is  said  to  be  the 
effect  of' that  paragraph  of  the  instruction, 
supra,  commencing  wltb  the  words,  "As  to 
this  defense  the  court  instructs  you,"  etc. 
As  to  this  we  may  say  that  while  this  para- 
graph of  the  instruction  might  have  been 
more  appropriately  cast  In  certain  respects, 
we  think  that  no  reversible  error  intervened 
because  of  its  language.  It  requires  the  Jury 
to  find  that  the  coal  shipped  by  plaintiff  com- 
plied with  Its  representations,  and  that  the 
rejection  thereof  by  defendant's  customers 
was  because  of  an  unwarranted  representa- 
tion made  to  them  by  defendant  If  such 
were  the  real  fftcts,  then  plaintiff  complied 


with  Its  undertaking,  and  on  the  other  hand 
defendant's  telegram  and  letter  of  Novem- 
ber 21st  were  calculated  to  deceive  and  mis- 
lead plaintiff. 

[E]  Appellant  also  complains  of  the  next 
succeeding  paragraph  of  the  instruction,  su- 
pra, upon  the  ground  that  defendant  was  en- 
titled to  have  the  Jury  told  that  if  the  state- 
ments in  defendant's  telegram  were  true, 
then  plaintiff's  directions  to  sell  the  coal 
were  binding  upon  It,  Irrespective  of  what 
were  the  representations  made  when  the  coal 
was  sold.  As  to  this  we  note  that  the  In- 
structions offered  by  defendant — following 
closely  the  lines  of  its  answer — required  find- 
ings of  the  very  same  character  as  those  re- 
quired by  the  paragraph  In  the  court's  In- 
struction which  Is  criticized  in  this  connec- 
tion. It  appears  that  the  court  merely  In- 
corporated into  its  instruction  the  theory  ad- 
vanced by  defendant  by  the  Instructions 
which  It  proffered.  If  there  was  any  error 
In  this,  which  we  do  not  say.  It  was  error 
Invited  by  defendant. 

Under  the  circumstances,  we  think  that 
appellant  has  no  just  cause  to  complain  of 
the  court's  Instruction.  The  court  excluded 
certain  letters  procured  by  defendant  from 
some  of  Its  customers,  and  this  is  assigned 
as  error;  but  It  is  clear  that  the  rights  of 
appellant  were  not  thereby  prejudiced. 

We  perceive  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  Is  accordingly  af- 
firmed. 

REHTNOLDS,  P.  X,  and  BEX3EBR,  J.,  con- 
cur. 

On  Motion  for  Rehearing. 

ALLEN,  J.  Learned  counsel  for  appellant 
contend  that  in  holding  that  there  Is  sul>- 
stantlal  evidence  to  support  the  allegations 
of  fraud  respecting  the  sending  of  the  tele- 
gram on  November  21,  1913,  we  have  been 
"misled  into  confusing  the  words  'Alexan- 
der's yards'  and  'Alexander's  bin' " ;  that  the 
evidence  shows  tliat  the  first  cars  shipped 
were  placed  upon  trades  or  spurs  at  or  near 
Alexander's  yards  In  Omaha,  where  they  re- 
mained for  three  or  four  days  before  being 
placed  at  Alexander's  bins ;  and  that  the  evi- 
dence Is  that  they  were  inspected  before  they 
were  placed  at  the  bins  and  prior  to  Novem- 
ber 21st.  As  to  this  we  may  say  that  we 
think  that  It  does  not  conclusively  appear 
that  the  inspection  was  had  prior  to  Novem- 
ber 21st,  though  there  is  evidence  tending  to 
so  show;  but  however  this  may  be,  there  is 
evidence  tending  to  show  that  Alexander,  de- 
fendant's customer,  did  not  reject  the  first 
cars  until  after  they  were  placed  or  deliv- 
ered at  his  bins,  and  that  this  was  mi  No- 
vember 2;;d  or  23d.  If  this  be  true— and  the 
Jury  could  so  find,  whatever  mky  be  the  evi- 
dence to  the  contrary — then  defendant's  tele- 
gram of  November  21st  was  false  and  mls- 
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leading.    Wie  think  it  clear  tbat  the  issue  of 
fraud  was  one  for  the  jury. 

With  the  concurrence  of  the*other  Judges, 
the  motion  for  rehearing  is  overruled. 


BLAIR-BAKER  HORSE  CO.  v.  ATCHISON. 
T.  &  S.  F.  BT.  CO.    (No.  12574.) 

{Kansas  City  Court  of  Appeals.    Miasovri.    Dec. 

3,  1017.     Reheanna  Denied  Jan. 

28,  19m) 

1.  GABBiEaB  ^=»218(11)  —  Shxpioent  or  lavs 
Stock— liiMiTATioN  of  Tuce  to  Sub— Waiv- 
es 08  ESTOFFEI.. 

Where  a  shipping  contract  covering  an  in- 
terstate stuinnent  of  live  stoclc  provided  that 
no  action  for  damages  should  be  sustained  un- 
less brought  'within  six  months,  the  carrier's 
right  to  rely  on  such  provision  of  the  contract 
could  not'be  lost  by  waiver  or  estoppel,  whether 
the  acts  relied  on  as  constituting  the  waiver  or 
estoppel  were  committed  before  or  after  the  ex- 
piratioh  of  the  six  months,  as  the  purpose  of 
the  commerce  act  is  to  absolutely  destroy  dis- 
criminations in  interstate  commerce  no  matter 
how  conceived,  or  by  what  plan,  scheme,  or  de- 
vice they  may  be  sought  to  be  accomplished;  and 
a  discriminanon  would  result  from  a  waiver  be- 
fore the  time  limit  had  elapsed  as  well  as  by 
waiver  after  it  luul  elapsed. 

2.  ESTOFPEI.  4=s>52    —   EUIMBIITS   —   IlXKOAL 

Acts. 
No  one  can  claim  the  benefit  of  an  estoppel 
arising  from  an  act  that  is  against  the  law. 

3.  CABSixas  «B»218(11)  —  Shifuknt  or  Litb 
Stock— Limitation  or  Tuib  to  Sub— Wait- 
er OB  ESTOPPKL. 

The  attorney  for  an  interstate  shipper  of 
live  stock  bad  considerable  correspondence  with 
the  carrier's  agent  regarding  a  claim  for  dam- 
ages, but  made  no  agreement  or  promise  that 
suit  would  not  be  instituted  before  the  expira- 
tion of  six  months,  and  the  agent  never  admit- 
ted liability  or  agreed  not  to  interpose  the  de- 
fense afforded  by  a  provision  of  the  contract,  re- 
4]niring  actions  to  be  brought  within  six  months. 
In  one  letter  the  agent  stated  that  he  did  not 
think  there  would  be  any  necessity  of  filing 
suit,  but  that  he  wanted  an  opportunity  to  in- 
vestigate. Abont  60  days  before  the  six  months 
was  up  the  attorney  wrote  the  agent  that  the 
time  for  bringing  suit  was  getting  stiort  and 
that  if  defendant  was  going  to  pay  he  wanted 
to  know  it,  to  which  the  agent  replied  that  he 
was  waiting  to  hear  from  a  connecting  carrier 
and  aa  soon  as  he  heard  from  it  he  wonld  be  in 
a  position  to  advise  the  attorney  definitely. 
About  five  days  before  the  six  months  expired 
the  agent  wrote  the  ahipner  that  he  was  unable 
to  five  any  degree  of  satisfaction  as  he  was  still 
waiting  for  the  connecting  carrier,  and  the  ship- 
per rejplied  three  days  before  the  expiration  of 
such  time  that  he  could  proceed  against  the  car- 
rier as  the  initial  carrier  but  would  prefer  to 
adjust  the  matter  without  a  lawsuit  Held,  that 
there  was  jno  waiver  by  the  carrier  of  the  pro- 
vision limiting  the  time  to  sue,  nor  anything  es- 
topping it  from  relying  on  such  provision. 

Appeal  from  Circuit  Court,  Buchanan 
County;    Thomas  B.  Allen,  Judge. 

"Not  to  he  officially  published." 

Action  by  the  Blair-Baker  Horse  Company 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

George  Mersereau  and  Thomas  R.  Mor- 
row, both  of  Kansas  Ctty,  and  Culver  &  Phil-, 


Up,  ot  St.  Joseph,  for  appellant.  John  E. 
Dolman  and  A.  Leonard  Guitar,  both  of  St. 
Jos^h,  for  respondent 

ISIMBLE,  J.  Plaintiff  brought  suit  un- 
der •the  Carmack  Amendment  (Act  June  29, 
1906,  c.  3601,  i  7,  pars.  11,  12,  34  Stat.  595 
[U.  S.  Comp.  St.  1916,  M  8004a,  8604aa}) 
against  defendant  as  Initial  carrier  for  dam- 
ages to  a  carload  of  horses  on  account  of 
Injuries  received  while  in  transit  ta  an  In- 
terstate shipment.  The  case  was  submitted 
to  the  court  sitting  as  a  jury,  and,  judgment 
being  entered  for  plaintiff,  defendant  ap- 
pealed. 

A  paragraph  In  the  shipping  contract  pro- 
vided that  no  action  for  the  recovery  of  any 
damages  should  be  sustained  unless  brought 
within  six  months  next'  after  the  loss  oc- 
curred, and  that  the  failure  to  institute  suit 
within  that  time  should  be  conclusive  evi- 
dence against  the  validity  of  the  claim  and 
a  complete  bar  to  a  suit  therefor.  A  further 
provision  required  the  shipper,  as  a  condi- 
tion precedent  to  Its  right  to  recover  dam- 
ages, to  give  notice  in  writing  of  its  claim 
to  the  defendant  or  to  the  terminal  carrier 
before  the  stock  was  removed  from  the  place 
of  destination  or  delivery,  and  stipulated 
that  a  failure  to  give  such  written  notice 
should  be  a  complete  bar  to  the  recovery  of 
any  damages. 

These  provisions  were  pleaded  as  defenses. 
In  its  reply,  plaintiff  pleaded  that  the  defense 
of  failure  to  bring  suit  within  the  time  speci- 
fied had  been  waived,  and  that  defendant  by 
its  conduct  had  estopped  itself  from  relying 
upon  or  enforcing  that  provision.  And  as  to 
the  defense  that  no  written  notice  bad  been 
given,  the  reply  pleaded  a  want  of  considera- 
tion for  such  provision  and  that  the  shipper 
had  verbally  notified  the  agent  at  destination, 
and  that,  by  its  conduct,  defendant  had 
waived  the  giving  of  such  notice. 

Concededly,  the  suit  was  not  brought  with- 
in six  months  of  the  date  of  the  loss,  nor  was 
any  written  notice  of  plaintiff's  claim  given 
until  nearly  a  month  after  the  injury,  and, 
of  course,  long  after  the  stock  had  been  re- 
moved from  the  place  of  destination. 

The  Judgment  for  plaintiff  was  rendered 
upon  the  theory  that  the  provision  requiring 
suit  to  be  brought  within  six  months  was 
valid,  but  that  the  defendant,  by  its  acts  and 
conduct,  had  waived  the  same  and  was  es- 
topped from  enforcing  or  claiming  the  benefit 
thereof;  that,  so  far  as  the  provision  relat- 
ing to  notice  was  concerned,  plaintiff  had 
substantially  complied  with  it,  and  defendant 
had  estopped  itself  from  claiming  the  benefit 
of  it. 

[1]  It  is  well  established  that,  in  view  of 
the  purpose  of  the  commerce  act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat  379)  to  absolutely  uproot 
and  destroy  discriminations  in  Interstate  com- 
merce, no  matter  how  conceived  or  by  what 
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plan,  scheme,  or  device  they  may  be  sought 
to  be  accomplished,  it  is  beyond  the  power 
of  the  carrier  to  waive  a  valid  provision  of 
the  contract  constituting  a  defense.  Phillips 
V.  Grand  Trunk  Ry.,  236  V.  S.  662,  667,  35 
Sup.  Ct  444,  59  U  Ed.  774 ;  Banaka  v.  .Mis- 
souri Paclflc  Ry.  Co.,  193  Mo.  App.  345,  186 
S.  W.  7;  Kemper  Mill  Co.  v.  Missouri  Pacific 
R.  Co.,  193  Mo.  App.  466,  186  S.  W.  8;  Mis- 
souri, Kansas,  etc.,  R.  Co.  v.  Harrlman,  227 
U.  S.  667,  33  Sup.  Ct.  397,  57  L.  Ed.  690; 
Donoho  V.  Missouri  Paclflc  Ry.  Ca,  187  S.  W. 
141;  Thompson  v.  Atchison,  Topeka,  etc.,  R. 
Co.,  185  S.  W.  1145. 

But  respondent  contends  that  the  rule  an- 
nounced by  the  above  authorities  goes  no  fur- 
ther than  to  forbid  the  carrier  from  waiving 
such  provision,  or  estopping  itself  from  claim- 
ing the  benefit  of  it,  after  the  defense  afford- 
ed by  the  contract  has  become  complete:  but 
that,  if  the  acts  constituting  waiver  or  es- 
toppel are  done  by  the  carrier  before  the 
time  limit  has  elapsed,  then  the  rule  is  other- 
wise, and  that,  in  such  case,  if  the  carrier's 
conduct  is  such  as  to  constitute  waiver  or 
estoppel,  the  claimant  shipper  can  thus  avoid 
the  effect  of  such  defensive  provisions  and 
recover  damages  where  otherwise  he  could 
not  do  so.  But  if  the  reason  of  the  rule, 
namely,  the  purpose  of  the  commerce  act  to 
"nullify  any  device  whereby  the  carrier  may 
practice  favoritism"  between  shippers,  be 
kept  steadily  in  mind,  it  will  be  seen  that  the 
rule  must  apply  as  well  before  the  defensive 
terms  of  the  contract  had  been  violated  as 
afterward.  For  If  it  does  not,  then  all  a  car- 
rier would  have  to  do  in  order  to  favor  one 
shipper  above  another  would  be  to  carefully 
pursue  a  course  of  conduct  toward  the  former 
before  the  defensive  right  in  that  contract 
had  become  complete,  but  to  refrain  from 
such  course  in  the  other's  case  untU  after  the 
defense  In  the  latter's  contract  had  ripened 
into  maturity.  Under  the  commerce  act, 
the  execution  of  the  shipping  contract,  with 
its  terms  and  conditions,  fixes  the  rights  of 
the  parties,  and  as  there  can  be  no  discrimi- 
nation between  slilppers  with  reference  to  the 
terms  and  conditions  incorporated  in  the 
contract,  it  logically  follows  that  the  carrier 
is  not  free  to  nullify  or  ignore  any  one  or 
more  of  them,  no  matter  whether  that  be  done 
during  performance  under  the  contract  or  aft- 
er the  shipment  has  been  made  and  the  time 
limits  therein  spedfled  have  expired.  As 
said  in  Georgia,  Florida,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  241  U.  S.  190,  197,  36  Sup.  Ct 
541,  644,  60  L.  Ed.  948: 

"The  parties  could  not  waive  the  terms  of  the 
contract  under  which  the  shipment  was  made 
pursuant  to  the  federal  act;  nor  could  the  car- 
rier by  iti  conduct  give  the  thipper  the  right  to 
ignore  thete  terms  which  were  applicable  to  that 
conduct  and  bold  the  carrier  to  a  different  re- 
sponsibility jrom  that  fixed  by  the  agreement 
made  under  the  pablished  tariffs  and  regula- 
tions. A  different  view  would  antagonize  the 
plain  policy  of  the  act  and  open  the  door  to  the 
very  abuses  at  which  the  act  was  aimed." 
(Italics  ours.) 


The  door  to  favoritism  would  be  as  effectu- 
ally oi)ened  by  allowing  the  carrier  to  waive 
defensive  provisions  of  the  contract  before 
their  time  limits  had  expired,  aa  it  would 
to  permit  such  waiver  after  those  limits  had 
been  reached. 

[2]  If  the  alleged  ignoring  or  waiving  of 
the  terms  and  conditions  of  the  shipping 
contract  affords  an  opportunity  for  discrimi- 
nation or  preference,  then  such  was  an  Il- 
legal act,  and  no  one  can  claim  the  benefit  of 
an  estoppel  arising  from  an  act  that  is 
against  the  law.  Nichols  v.  Commercial 
Bank,  55  Mo.  App.  81,  91 ;  2  Hermann  on  Es- 
toppel, 922. 

[3]  In  addition  to  this,  we  do  not  think  the 
acts  and  conduct  of  the  carrier  relied  upon 
by  plaintiff  are  sufficient  to  constitute  the 
estoppel  pleaded,  or  any  estoppel,  under  the 
circumstances  of  this  case  and  the  law  gov- 
erning interstate  shipping  contracts.  The 
estoppel  pleaded  was  that  defendant  repre- 
sented that  if  plaintiff  would  forego  bringing 
suit  defendant  would  settle  the  claim.  The 
evidence  In  support  of  the  estoppel  claimed 
consisted  of  commtmicatlons  between  plain- 
tiff's attorney  and  the  defendant's  live  stock 
agent.  A  careful  examination  of  the  evi- 
dence in  regard  to  these  does '  not  disclose 
that  defendant  ever  requested,  or  that  plain- 
tiff's attorney  ever  promised,  that  suit  rtiould 
be  delayed  until  after  the  expiration  of  the 
six  months.  Nor  does  it  show  that  defend- 
ant's agent  promised  or  represented  that  if 
suit  was  delayed  the  claim  would  be  paid  or 
that  defendant  would  not  insist  on  the  six 
months'  clause  in  the  contract  la  taut,  the 
communications  between  the  parties  nowhere 
referred  to  the  six  monttis'  time  limit  nor 
did  defendant's  communications  anywhere 
contain  anything  that  could  be  construed  as 
a  recognition  of  liability.  The  most  that 
can  be  made  out  of  the  communications  is 
that  nearly  60  days  before  the  six  months 
was  up  plaintiff's  attorney  communicated 
with  defendant's  agent  both  by  letter  and 
telephone  saying  that  the  time  for  bringtug 
suit  to  the  January,  1913,  term  was  getting 
short,  and  if  defendant  was  going  to  pay  he 
wanted  to  know  it.  (The  beginning  of  this 
term  was  well  within  the  six  months'  limit.) 
The  agent  replied  in  his  letter  that  he  was 
waiting  on  one  of  the  connecting  carriers 
(the  Wabash),  and  as  soon  as  he  heard  from 
it  he  would  be  in  a  position  to  advise  plain- 
tiff's attorney  definitely.  Prior  to  this  let- 
ter he  had  stated  to  plaintiff's  attorney  that 
he  did  not  think  there  would  be  any  neces- 
sity of  filing  suit,  but  he  wanted  to  investi- 
gate the  matter  and  to  delay  matters  until 
he  had  had  an  opportunity  to  investigate. 
No  promise  was  made  by  plaintiff  to  delay 
beyond  the  six  months'  period,  or  for  any 
definite  time.  Indeed,  about  five  days  before 
the  six  months'  limit  was  up,  d^endant's 
agent  notified  plaintiff  he  was  "unable  to 
give  any  degree  of  satisfaction"  as  be  was 
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stifl  wnitlng  on  the  Wabash  with  whom  he 
would  again  that  day  take  the  matter  up. 
To  this  plaintiff  replied,  three  days  before 
the  limit  was  np,  that  he  could  proceed 
against  defendant  as  initial  carrier,  but 
"would  much  prefer  to  adjust  this  matter 
without  a  lawsuit."  There  is  nothing  In  all 
of  the  negotiations  between  the  parties  re- 
ferring In  the  remotest  degree  to  the  six 
monthsf  provision  In  the  contract  nor  was  It 
in  the  mind  of  either  of  the  parties.  There 
was  never  an  admission  of  liability  on  the 
part  of  the  defendant,  nor  an  agreement  not 
to  interpose  the  defense  afforded  by  the  six 
months'  provision  or  any  other  provision  of 
the  contract.  Neither  was  there  any  agree- 
ment or  promise  on  behalf  of  the  plaintltT 
that  suit  would  not  be  instituted  before'the 
<!xpiratlon  of  the  six  months.  Under  these 
circumstances,  and  in  view  of  the  law  gov- 
erning this  contract,  there  was  no  estoppel 
created.  Monroe  v.  Herrington,  110  Mo. 
App.  509,  515,  86  S.  W.  1002. 

The  foregoing  disposes  of  the  case,  and 
makes  It  unnecessary  to  go  into  the  question 
of  the  effect  of  the  failure  to  give  notice  of 
the  claim  before  removing  the  stock  from 
the  place  of  destination. 

The  Judgment  is  reversed.    All  concur. 


HARRIS  V.  ST.  LOUIS  &  S.  F.  R.  CO. 
(No.  14824.) 

(St.  Louis  Court  of  Appeals.  MlsBouri.  Sub- 
mitted Nov.  6,  1917.  Ophiion  Filed  Dec. 
4,  1917.     Rehearing  Denied  Jan.  23,  1918.) 

1.  EVIDENCe  «=9588— INJUBIES  TO  SSBVAKI^- 

Actions— SuFFiciKNcT. 
A  finding  \f^  the  jury  that  the  forward  mo- 
tion of  cars  which  injured  i  brakeman  was  due 
to  the  engineer's  releasing  the  air  brakes,  and 
was  cansed  by  reason  of  previous  compression 
of  springs,  Aeuf  not  contrary  to  physiwl  facts, 
althoogh  the  motion  of  the  cars  was  upgrade. 

2.  Appeal  and  Ebbob  «=>882(15)— Revikw— 
Pkbbons  Entitled  to  Allege  Ebbob. 

Where  an  action  brought  In  the  state  court 
for  injniies  received  by  a  brakeman  was  tried 
on  the  theory  that  if  he  was  guilty  of  contribu- 
tory negligence  he  was  not  entitled  to  recover 
anything,  that  rule  being  promulgated  in  an  in- 
stractioB  given  at  the  request  of  the  defendant, 
defendant  cannot  on  appeal  change  its  theory 
and  object  on  the  ground  that  the  court  failed, 
the  action  being  one  governed  by  the  federal 
Employers'  liability  Act  (Act  April  22.  1908. 
c  149.  35  Stat  65  [U.  S.  Comp.  St  1916,  {| 
8657-86651)  because  the  train  was  used  in  In- 
terstate commerce,  to  charge,  in  accordance 
with  section  3  of  the  act  that  in  event  of  the 
contributory  negligence  of  the  employ^  damages 
Rball  be  diminished,  for  that  would  allow  de- 
fendant to  assume  mconsistent  positions. 

3.  AfTXAL  AKO  EkBOB  «S9l068(S)— Bbvibw— 

Habmless  Ebbob. 
In  anch  case,   where  the  jury  found  that 
plaintiff   was   guilty   of  no   contributory   negli- 
gence, the  omission  was  harmless. 

4.  Damages  «=9l00— Pebsonal  iNJxrRixs— 
Measubk. 

Recovery  by  a  railroad  employ^  in  an  ac- 
tiMi  governed  by  the  federal  Employers'  liabil- 
ity Act  is  not  limited  to  an  amount  equivalent 


I  to  the  present  value  of  the  impairment  of  his 
future  earnings  at  the  time  of  ascertainment 
by  tlie  jury. 

5.  Mastkb  and  Skbvant  «S9270(15)— Inju- 
BiES  TO  Skbvant— EviDEMcaj— Admissibil- 
ity. 

In  an  action  by  a  brakeman  hurt  by  a  motion 
of  the  cars  while  be  was  between  them  uncou- 
pling on  air  hose,  evidence  as  to  the  custom  of 
engineers  to  release  the  brakes  immediately  aft- 
erthe  trains  come  to  a  stop  is  admissible;  it 
being  the  brakeman's  contention  that  the  mo- 
tion  of  the  train  was  due  to  the  release  of  the 
air  brakes  while  be  was  between  the  cars,  this 
being  particularly  true  where  a  rule  of  the  rail- 
road company  required  engineers  to  so  release 
the  brakes. 

6.  Masteb  and  Sebvant  ^^266(10)— Injd- 
bies  to  Servant— Pbesvmptions. 

In  the  absence  of  evidence  to  the  contrary, 
there  is  a  presumption  that  employes  comply 
with  rules  of  the  master. 

7.  OoMMEBCE  «=s>8(6)— iNjUBns  to  Sebvant 
— Feukbal  Employees'  Liability  Act. 

The  right  of  action  by  a  railroad  employ* 
suing  in"  the  state  court  is  not,  where  there  was 
evidence  of  negligence  of  the  engineer  in  charge 
of  the  train  causing  the  accident,  affected  by 
reason  of  the  fact  that  some  of  the  cars  in  the 
train  were  used  in  interstate  commerce,  thus 
bringing  the  case  within  the  federal  Employers' 
liabiUty  Act  (Act  April  22,  1908,  c.  149,  85 
Stet  65  [U.  S.  Comp.  St  1916,  SS  8657-8665]). 

8.  Damaoes  «=al32(9)  —  Pebsonal  Injuby  — 
Measube. 

An  award  of  15,000  in  favor  of  a  railroad 
brakeman,  whose  foot  was  so  crushed  that  his 
leg  had  to  be  amputated  above  the  ankle,  is  not, 
in  view  of  his  suffering  and  diminished  earning 
capacity,  excessive. 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassieur,  Jlidge. 
"Not  to  be  officially  published." 
Action  by  Joseph  L.  Harris  against  the 
St  Louis  &  Sail  Francisco  Railroad  Compaii.v, 
a  corporation.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

E.  T.  Miller,  A.  E.  Haid,  and  A.  P.  Stew- 
art, all  of  St  Louis,  for  appellant  B.  M. 
Nichols,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Plaintiff  at  the  time 
of  the  accident  was  head  brakeman  on  de- 
fendant's road,  having  been  In  the  occupation 
of  brakeman  for  a  number  of  years  prior 
thereto.  At  the  time  of  the  accident  the 
train  upon  which  he  was  working  was  a 
freight  train,  going  towards  St  Louis,  having 
come  from  the  southwest  part  of  the  state. 
It  was  engaged  in  Interstate  commerce,  and 
consisted  of  some  twenty-three  or  more 
freight  cars,  three  or  more  loaded  with 
freight  originating  in  Oklahoma,  to  be  carried 
Into  Missouri  and  iKxsslbly  beyond.-  On  the 
night  of  the  accident  the  train  had  arrived  at 
Sullivan  Station,  Franklin  County,  this  state, 
and  was  stopped,  the  engine  in  front  and  fac- 
ing east,  to  the  north  of  the  station  platform 
at  that  place,  blocking  two  streets  which 
crossed  the  railroad  tracks  from  north  to 
south.  There  was  a  defective  wheel  on  a 
car  some  two  or  three  cars  back  and  west  of 
the  engine  which  it  was  desired  to  "cut  out" 
In  order  to  clear  the  street  crossing  to  the 
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east  and  to  "cnt  out"  this  car,  plaintiff  was 
directed  by  the  conductor  to  uncouple  the 
first  four  or  five  cars  from  the  rest  of  the 
train.  Going  between  the  fourth  and  fifth 
cars  from  the  engine,  plaintiff  was  endeavor- 
ing to  detach  the  air  pipe  controlling  the 
brakes,  the  train  being  equipped  with  air 
brakes,  when  the  train  suddenly  moved  for- 
ward about  two  feet  and  one  of  the  front 
wheels  of  the  car  to  the  rear  of  plaintiff 
caught  his  foot  at  about  the  ankle,  crushing 
it,  but  the  car  stopped  before  it  ran  over  his 
leg'  The  result,  however,  was  that  plain- 
tifPs  leg  was  afterwards  amputated  some- 
where above  the  ankle. 

The  testimony  of  plaintiff  and  his  witness- 
es was  positive  to  the  effect  that  the  train 
was  at  a  standstill  when  plaintiff  went  in 
between  the  two  cars  to  uncouple  the  air  or 
brake  pipe,  and  that  the  air  was  released 
while  plaintiff  was  between  the  cars,  and 
that  releasing  the  air  had  caused  the  slack 
to  be  taken  up  so  that  the  car  to  the  rear 
of  plaintiff  moved  a  couple  of  feet  forward., 
as  before  stated,  and  caught  his  foot  There 
was  much  testimony  on  the  part  of  defendant 
to  the  effect  that  when  plaintiff  went  in  be- 
tween the  cars,  the  train  had  not  come  to  a 
full  stop  and  that  attempting  to  do  the  work 
in  which  he  was  engaged  with  the  train  mov- 
ing was  a  violation  of  the  rules  of  the  compa- 
ny, with  whl<di  he  was  well  acquainted,  but 
the  testimony  of  plaintiff  himself  and  of  sev- 
eral of  his  witnesses  was  equally  positive  to 
the  effect  that  the  train  was  then  at  a  full 
stop,  and  that  the  air  had  been  released  by 
the  engineer  while  plaintiff  was  between  the 
cars  and  in  the  act  of  uncoupling  them,  and 
without  warning  to  him.  It  appears  that 
there  was  a  slight  grade  towards  the  east, 
about  two  feet  In  a  hundred  feet,  in  the 
track  at  this  place.  The  engine  and  one  or 
more  cars  were  beyond  the  top  of  the  grade 
and  on  level  ground. 

A  witness  on  the  part  of  plaintiff  testified 
that  when  a  freight  train  Is  in  motion  it  is 
stopped,  as  a  general  thing,  by  applying  the 
air  to  the  brakes  ;  that  a  loaded  train  coming 
up  a  grade  of  two  per  cent,  could  be  stopped 
by  setting  the  brakes,  which  are  operated  by 
air  controlled  by  the  engineer,  who  does 
that  by  means  of  a  brake  valve;  that  after 
a  train  is  stopped  by  the  air  brakes,  as  a 
general  thing,  the  engineer  "kicks"  the  brakes 
off,  or  cuts  off  the  compressed  air,  unless  he 
wants  to  bold  his  train  there ;  that  when  the 
air  is  cut  off,  if  the  train  is  not  in  a  cramped 
position,  it  remains  there  but  If  it  happens 
to  be  in  a  cramiied  position,  it  is  liable  to 
Jump  either  way,  which  ever  way  it  is  being 
drawn;  that  If  it  was  coming  up  a  grade 
of  two  per  cent,  and  the  engineer  cut  the  air 
off  the  brakes,  the  train  would  move  toward 
the  engine  in  the  direction  that  the  engine 
was  pulling  and  that  when  the  engine  is  pull- 
ing the  train  the  draft  springs  are  compress- 
ed and  If  the  train  Is  heavily  loaded  or  going 
up  grade,  the  springs  would  be  compressed 


more  at  that  time  than  at  any  other;  that 
putting  the  compressed  air  upon  the  brakes 
has  something  to  do  with  compressing  the 
draft  springs  and  that  he  knew  of  nothing 
that  would  move  the  train  other  tlian  the  cut- 
ting off  the  compressed  air  or  releasing  the 
brakes ;  when  the  train  comes  to  a  standstill, 
releasing  the  brakes  would  be  the  only  thing 
that  would  move  the  train  after  the  brakes 
had  been  imt  on  and  it  had  come  to  a  stop. 
As  far  as  we  can  understand  this  rather  tech- 
nical explanation.  It  Is  meant  ttiat  these 
cars  were  in  a  position  which  the  witness 
designates  as  "cramped"  and  as  we  under- 
stand they  were  close  together  and  the 
springs  tightened. 

There  was  a  verdict  for  plaintiff  in  the  sum 
of  96,000,  and  from  judgment  following  this, 
defendant'  has  appealed. 

[1]  It  is  contended  by  learned  counsel  for 
appellant  that  although  witnesses  might 
swear  that  the  car,  after  the  air  brakes  bad 
been  released,  had  moved  up  a  two  per  cent, 
grade,  and  in  the  face  of  the  positive  evi- 
dence that  that  had  occurred,  that  we,  as 
an  appellate  court,  are  to  disregard  all  the 
testimony  for  plaintiff  as  to  this  as  being 
opposed  to  the  law  of  gravitation  and  to 
known  physical  facts.  If  the  Jury  had  be- 
fore it,  and  if  we  tiad  before  us,  nothing  but 
the  fact  that  a  car  at  a  standstill  had 
moved  up  hill,  we  might  accede  to  this  con- 
tention. But  that  Is  not  the  testimony  in 
this  case.  The  testimony  is  positive  that  this 
car  did  move  up  this  slight  grade  and  that 
that  was  caused  by  the  release  of  the  air 
brakes  while  the  train  was  at  a  stop  and 
while  plaintiff  was  In  between  two  of  the 
cars,  and  that  the  release  of  the  springs 
caused  by  releasing  the  air  had  caused  the 
uphill  movement.  We  are  unable  to  say,  in 
the  light  of  this  testimony,  that  the  Jury  was 
unwarranted  In  giving  any  credence  to  it  and 
in  believing  that  the  thing  which  plaintiff 
and  his  witnesses  testified  to  bad  happened, 
namely,  that  the  car,  although  the  train 
was  at  a  standstill  when  he  stepped  in  be- 
tween the  two  cars,  had  moved  forward  a 
couple  of  feet  Moreover,  at  the  Instance 
of  defendant,  the  court  gave  this  instruction: 

"1.  If  the  jury  believe  from  the  evidence  that 
the  testimony  of  an;  witness  or  witnesses  is 
contrary  to  established  and  well  known  physical 
laws,  you  are  at  liberty  to  disregard  sudi  testi- 
mony." 

Hence  it  appears  that  this  point  was  spe- 
cifically submitted  to  the  Jury.  They  found 
against  defendant  on  it  and  we  see  no  reason 
to  disturb  that  finding.  This  is  the  first  and 
principal  assignment  of  error  made  by  learn- 
ed counsel  for  appellant  to  the  action  of  the 
court  in  overruling  the  demurrer  to  the  evi- 
dence, interposed  by  defendant  at  the  close 
of  plaintiff's  case  and  In  refusing  to  give 
a  peremptory  Instruction  for  defendant  at 
the  close  of  the  whole  case.  We  find  no  er- 
ror as  to  this  action. 

[2]  The  next  assignment  of  error  relied 
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apon  is  to  the  action  of  the  court  In  giving 
an  instraction  at  the  request  of  plaintiff  as 
to  the  measure  of  damages.  It  is  the  ordi- 
nary one  to  the 'effect  that  if  the  Jury  found 
for  plaintiff  they  should  assess  his  damages 
at  such  a  sum  as  the  Jury  Iielieved  from  the 
evidence  would  be  a  fair  pecuniary  compen- 
sation to  him,  first,  for  any  pain  and  suffer- 
ing which  the  jury  believed  from  the  evi- 
dence plaintiff  has  suffered  by  reason  of  his 
injuries  and  directly  caused  thereby;  sec- 
ond, for  loss  of  earnings  he  has  sustained 
or  will  sustain  in  the  future  by  reason  of  his 
injuries  and  directly  caused  thereby. 

As  before  stated,  this  action  is,  concededly, 
broui^t  under  the  Act  of  Congress  known 
as  the  "Employers'  Liability  Act,"  35  Stat 
at  Large,  66,  c.  148  (section  8667  et  seq.,  U. 
S.  Comp.  Stat.  1916).  Section  1  of  that  act 
provides,  in  substance,  and  so  far  as  here 
material,  tliat  every  common  carrier,  while 
engaged  in  Interstate  commerce,  "shall  be 
liable  in  damages  to  any  person  suffering 
Injury  while  he  is  employed  by  such  carrier 
in  such  commerce,  *  •  •  for  such  Injury 
♦  ♦  ♦  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  employes  of  such  carrier,  or  by  reason  of 
any  defect  or  insufficiency,  due  to  its  neg- 
ligence, in  its  cars,  ^^nes,  appliances, 
madiinery,  traclc,  roadbed,  works,  lioats, 
wharves,  or  other  equipment" 

Section  3  of  the  same  act  (section  8659,  U. 
a  Gon^jUed  Statutes  1916)  provides  that 
in  actions  brought  under  this  act  to  recover 
damages  for  personal  Injuries  to  an  employ^, 
or  where  such  injuries  have  resulted  in  his 
death,  "the  fact  that  the  employ^  may  have 
been  guHty  of  contributory  negligence  shall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  Jury  In  proportion  to 
the  amount  of  negligence  attributable  to  such 
employe." 

With  this  statute  in  force  and  applicable 
to  this  case,  as  it  is  claimed,  it  is  contend- 
ed that  the  instruction  as  to  the  measure  of 
damages  was  Incorrect  in  that  it  did  not  fol- 
low the  provisions  of  the  above  section  3, 
in  that  it  failed  to  require  the  Jury  to  make 
a  deduction  on  account  of  any  contributory 
negligence  of  the  plaintiff.  There  was  no 
instruction  to  the  Jury  that  if  they  found 
for  the  plaintiff  they  should  diminish  the 
award  "in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employ^."  It 
has  been  held  In  many  decisions  of  our  state 
that  if  a  party  desires  to  limit  the  amount 
of  recovery  tor  damages  that  plaintiff  has 
Mostained  by  reason  of  his  injuries,  it  is  the 
duty  of  defendant  to  ask  for  an  instruction 
to  that  effect  Without  passing  on  the  ques- 
tion as  to  whether  this  rule  of  practice  in 
our  courts  Is  here  applicable  or  is  subject 
to  the  control  of  Congress  or  of  the  courts 
of  the  United  <States,  and  without  passing 
upon  the  question  as  to  whether,  in  the 
absence  of  any  request,  it  was  error  for  the 
2(X)  S.W.— 8 


trial  court  to  fail  to  instruct  the  Jury  that 
if  they  found  for  plaintiff  the  amount  of  dam- 
ages sliould  be  diminished  in  proportion  to 
the  amount  of  negligence  attributable  to  the 
emiploy^,  in  case  they  found  the  plaintiff 
employ^  guilty  of  contributory  negligence, 
it  is  sufficient  to  say  that  the  case  was  tried 
below  on  the  theory  that  if  plaintiff  was 
guilty  of  contributory  negligence  he  was 
not  entitled  to  recover  anything.  So,  at  the 
request  of  the  defendant,  the  jury  was  here 
instructed.  That  is  not  only  the  settled  law 
of  this  state  and  has  been  so  for  years,  but 
is  the  rule  of  the  common  law,  as  see  Sea- 
board Air  Line  Ry.  v.  TUghman,  237  U.  S. 
499,  35  Sup.  Ot.  663,  59  L.  Ed.  1069.  The 
defendant  adopted  this  view  of  the  law  when 
at  its  instance  the  court  instructed  the  Jury 
that  although  it  might  believe  from  the  evi- 
dence that  the  train  in  question  was  stand- 
ing still  at  the  time  plaintiff  went  between 
the  cars  and  although  it  might  believe  from 
the  evidence  that  ttie  plaintiff  was  lnjure<l 
by  reason  of  the  engineer  releasing  the  air 
brakes  on  the  train,  the  instruction  told  th9 
Jury  that  if  it  further  found  "from  the  evi- 
dence that  the  plaintiff  went  between  the 
cars  in  question  without  exercising  ordinary 
care  as  defined  in  these  instructions,  to  know 
whether  or  not  the  air  had  been  released  be- 
fore going  between  said  cars,  then  the  plain- 
tiff was  not  entitled  to  recover."  Trying 
the  case  on  this  theory  appellant  will  not 
be  allowed,  on  appeal,  to  change  Its  theory 
and  take  advantage  of  a  self-invited  error, 

[3J  In  brief,  this,  case  was  tried  on  th^ 
theory  that  plaintiff's  negligence  was  the 
cause  of  the  accident  and  was  submitted 
to  the  Jury  by  defendant  on  the  theory  that 
If  plaintiff  sustained  his  injury  In  conse- 
quence of  his  own  act  he  could  not  recover. 
The  verdict  of  the  Jury,  answering  this,  in 
effect  found  that  there  was  no  negligence 
on  the  part  of  plaintiff.  Hence  an  instruc- 
tion that  in  estimating  damages  the  jury 
should  make  a  deduction  which  would 
reckon  with  the  contributory  negligence  of 
plaintiff  would  have  been  useless — the  Jury 
finding  no  negligence  on  his  part 

[4]  But  it  Is  urged  that  this  instruction  as 
to  the  measure  of  damages  should  have  been 
limited  to  the  recovery  in  an  amount  equiv- 
alent to  the  present  value  of  the  impairment 
of  future  earnings  by  plaintiff  at  the  time 
of  the  ascertainment  by  the  Jury  of  the 
amount.  We  find  no  authority  sustaining 
this  proposition. 

In  Michigan  Central  R.  R.  Co.  v.  Vree- 
land,  227  U.  8.  69,  33  Sup.  Ct  192,  57  L.  Ed. 
417,  Ann.  Cas.  1914C,  176.  and  in  St  Louis, 
I.  Mt  &  S.  Ry.  Co.  V.  Craft,  237  U.  S.  648, 
36  iSup.  Ct  794,  69  L.  Ed.  1160,  It  is  held 
that  the  Act  of  Congress  "invests  the  injured 
employ^  with  a  right  to  such  damages  as 
will  compensate  him  for  his  personal  loss 
and  suffering — a  right  which  arises  only 
where  his  injuries  are  not  immediately  fatal." 
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We  are  referred  by  counsel  for  appellant. 
In  support  of  this  contention,  to  Seaboard 
Air  Line  Ry.  Co.  v.  Tllgbman,  supra,  and  to 
Blankenbaker  v.  St.  Louis  &  S.  F.  Ry.  Co., 
the  latter  decided  by  our  Supreme  Court, 
not  yet  officially  reported,  but  see  187  S.  W. 
840.  These  were  actions  by  the  representa- 
tives of  the  injured  party  and  not  by  that 
party  himself  and  are  not  here  applicable. 

We  find  no  error  In  this  Instruction  as  to 
the  measure  of  damages,  considering  the 
theory  upon  which  the  case  was  tried  and 
went  to  the  Jury. 

The  refusal  of  the  court  to  give  two  in- 
structions asked  by  defendant  is  assigned 
as  error. 

[6,  •]  The  first  of  these  is  to  the  effect  that 
there  is  no  evidence  to  support  the  charge 
that  the  defendant  negligently  released  the 
air  brakes  upon  the  train  in  question  while 
plaintiff  was  in  between  the  cars.  Hence  it 
is  argued  that  plaintiff  is  not  entitled  to  re- 
cover upon  that  char^  of  negligence.  In 
connection  with  this,  it  is  urged  that  the 
court  erred  in  admitting  evidence  on  the  part 
of  plaintiff  as  to  the  custom  of  the  engineer 
to  release  the  brakes  immediately  after  a 
train  comes  to  a  stop.  As  we  view  the  tes- 
timony in  the  case  there  was  evidence  of 
negligence  and  the  testimony  as  to  the  cus- 
tom of  the  engineer,  that  known  to  plaintiff 
and  he  acting  on  it,  was  prc^rly  admit- 
ted. 

Plalntlft,  In  his  petition,  pleaded  a  rule 
of  the  defendant,  and  it  was  given  in  evi- 
dence, which  reads  thus: 

"All  concerned  should  be  very  careful  that 
when  necessary  to  go  between  cars  that  are 
standing,  for  any  purpose,  that  care  10  taken  to 
see  that  the  air  is  released,  in  order  to  prevent 
the  train  from  being  moved  by  the  expansion  of 
the  springs,  which  may  have  been  compressed 
in  making  the  stop." 

In  the  light  of  this  rule,  it  was  hardly 
necessary  to  prove  that  the  engineer,  who  was 
the  only  one  whose  duty  it  was  to  shut  off 
the  air,  had  usually  and  customarily  done  so. 
lie  is  presumed  to  have  followed  the  rule  un- 
less the  contrary  is  shown. 

The  decision  of  our  court  in  Harris  v.  Mis- 
souri Pacific  Ry.  Co.,  180  Mo.  App.  583,  166 
S.  W.  335,  relied  upon  by  learned  counsel  for 
appellant,  was  on  a  different  state  of  facts. 

As  we  have  seen,  there  was  suflicient  evi- 
dence of  negligence  on  the  part  of  the  engi- 
neer in  releasing  the  air  brakes  after  plain- 
tiff was  between-  the  cars,  or,  more  correctly, 
in  failing  to  do  that  when  his  train  stopped. 
As  we  before  remarked,  we  see  no  error  in 
Introducing  the  evidence  as  to  this  custom. 
Whether  a  custom  or  not,  surely,  on  the  evi- 
dence in  this  case,  it  was  negligence  to  fall 
to  release  the  air  when  this  train  stopped  to 
cut  out  a  car,  an  act  which  required  an  em- 
ploy6,  here  plaintiff,  to  go  in  between  the 
cars  and  uncouple  them. 

[7]  The  other  instruction  asked  by  defend- 


ant and  refused  was  to  the  effect  that  If  the 
jury  believed  from  the  evidence  tliat  there 
were  in  the  train  In  question  at  the  time  of 
the  injury,  one  or  more  cars  pertaining  to  in- 
terstate commerce,  that  their  verdict  must  be 
for  defendant.  We  are  unable  to  appreciate 
the  force  of  this  contention  unless  It  be  that 
defendant  is  insisting  on  its  claim  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant company  or  of  its  engineer  In  failing  to 
shut  off  the  air  when  the  train  was  stopped 
and  shutting  it  off  when  plaintiff  was  in  be- 
tween the  two  cars.  The  Act  of  Congress 
before  referred  to,  makes  defendant  liable 
for  negligence,  a  tight  of  action  for  which 
the  party  injured  always  had  and  which,  as 
held  by  the  Supreme  Court  of  the  United 
States  in  Michigan  Central  R.  R.  Co.  v. 
Vreeland,  supra,  and  in  St.  Louis,  I.  Mt.  & 
Southern  Ry.  Co.  r.  Craft,  supra,  was  in  no 
manner  taken  away  by  the  Act  of  Congress. 
Eluding  there  was  evidence  to  show  negli- 
gence on  the  part  of  the  engineer  of  the  de- 
fendant in  this  respect,  we  are  unable  to  see 
why  the  fact  that  this  case  was  one  falling 
under  the  national  law  relating  to  employers' 
liability  bars  plaintiff  from  a  recovery. 

[t]  Finally,  it  Is  urged  that  the  verdict  in 
this  case,  $5,000,  Is  excessive.  We  do  not 
think  so.  Undoubtedly  plaintiff  suffered 
great  physical  pain,  he  Is  maimed  for  life, 
and  his  earning  capacity  greatly  impaired. 
We  are  not  prepared  to  say  that  a  verdict  of 
this  size  is  so  excessive  as  to  demand  our  in- 
terference. 

Finding  no  reversible  error,  the  Judgment 
of  the  circalt  court  is  atHrmed. 

ALLEN  and  BECKER,  JJ.,  concur. 


McEINNET    V.    MARTIN-HOIiLOBAN- 

KLAUS  LAUNDRY  CO. 

(No.  14905.) 

(St.  Louis  Coart  of  Appeals.    Missouri.    Jan.  8, 
1918.    Rehearing  Denied  Jan.  23,  1918.) 

1.  TUAI.   «=»156(2)  —   CONTBIBUTOST  NEQU- 

QENCB— Necessity  of  Pi.EAoina. 
Where  plaintiff's  own  testimony  sbows  con- 
tributory negligence  such  as  to  preclude  recov- 
ery, the  case  should  be  taken  from  the  jury  on 
demurrer  to  the  evidence,  even  though  contribu- 
tory negligence  had  not  been  pleaded. 

2.  Masieb  and  Servant  €=289(1)  —  Inju- 
ries TO  Servant  —  Oontbibutobt  Negli- 

OENCK. 

In  a  personal  injury  action  by  a  laundry  em- 
ploye whuse  hand  was  hurt  in  an  ironing  ma- 
chine, plaintiiTs  evidence  held  not  to  show,  ae  a 
matter  of  law,  that  she  was  guilty  of  contribu- 
tory negligence,  but  that  question  was,  under 
the  entire  evidence,  for  the  jury. 

3.  Tbiai.  $=b296(4,  5)— Injuries  to  Sbbvant 
— iNSTRucaioNs— Sufficiency. 

In  an  action  by  a  laundry  employe  for  inju- 
ries received  while  operating  an  ironing  machine, 
the  court  at  her  reQuest  instructed  ttuLt,  though 
plaintiff  knew,  or  iby  the  exercise  of  ordinary 
care  could  have  known,  that  the  machine  was 
out  of  order  and  dangerous  at  the  time  she  was 


C=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  ladezw 
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injured,  tbat  did  not  defeat  ber  right  of  recoTery 
if  she  was  necligeiitly  famished  and  ordered  by 
the  defendant^  foreman  to  operate  the  machinet 
unless  the  danger  was  so  glaring  as  to  threaten 
immediate  injary,  and  that  an  ordinarily  pru- 
dent person  in  plaintiCTs  position  would  have 
refused  to  work  at  the  macninp.  Beld,  that  the 
instructioQ  did  not  purport  to  cover  the  whole 
case,  or  tell  the  jury  tiiat  if  they  should  find 
the  facts  aa  alleged  in  the  instruction  they 
^oold  return  a  verdict  for  plaintiff,  and  honce, 
thoagb  the  instruction  ignored  the  duties  of  an 
employe  when  furnished  defective  appliances  to 
first  exercise  ordinary  care  in  determining 
whether  or  not  he  can  safely  continue  the  op- 
eration of  the  appliance,  and  having  determined 
that  question  to  exercise  ordinary  care  in  opera- 
tion, such  defects  were  cnred  by  plaintiff's  pre- 
viooa  instruction,  which  correctly  and  fully  cov- 
ered the  entire  case,  and  predicated  a  finding 
OB  all  the  essential  facts  necessary  for  the  jury 
to  find  before  tb^  conld  tetam  a  verdict  in  fa- 
vor of  plaintiff. 

4.  TwAi.  «=s>296(3)  —  Instbtjctions  —  Suf- 

FICIKNCT. 

Where  a  series  of  instrnctions  taken  togeth- 
er contained  a  complete  exposition  of  law.  and 
coTered  eveiy  phase  of  the  case,  a  verdict  ohtain- 
ed  thereon  must  be  sustained,  though  the  in- 
structions taken  separately  are  incomplete. 

5.  Tmal    «=3l39(3)— (fvpBOFEB    Argument— 
ScBTAiNiHO  Objection. 

Where  the  court  sustained  an  objection  to 
improper  aiKument  by  plaintifTs  counsel,  and 
defendant's  counsel  did  not  move  to  discharge 
the  jury  and  declare  mistrial,  or  to  rebuke  plain- 
tilTa  ooonad,  error  on  appeal  cannot  be  predi- 
cated on  the  improper  argument. 

Appeal  from  St.  Louis  Circuit  Court;'  J. 
Hugo  Grimm,  Judge. 

Action  by  Jessie  McKlnney  against  the 
Martin-HoUoran-KlauB  Laundry  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    AfBrmed. 

McGrath  &  Houlihan  and  N.  C.  Fisher,  all 
of  St.  Louis,  for  appellant  Charles  P.  Com- 
er, of  St.  Louis,  for  respondent. 

BECKEB,  J.  This  is  an  action  for  per- 
sonal Injuries  to  plaintiff,  alleged  to  have 
been  sustained  by  her  while  in  the  employ 
of  the  defendant  company,  and  by  reason  of 
the  defendant's  negligence.  From  a  Judg- 
ment in  favor  of  plaintiff  and  against  the 
defendant  in  the  sum  of  $1,790,  the  defendant 
appeals. 

Plaintiff  alleges  in  her  petition  that  she 
was  in  the  employ  of  the  defendant  company 
and  working  upon  and  about  an  ironing  ma- 
chine, which  was  operated  by  mechanical  pow- 
er; that  part  of  her  duty  was  to  iron  clothing 
with  said  ironing  machine,  and  in  order  to  do 
so  It  was  necessary  for  her  to  arrange  such 
clothing  upon  the  machine  with  her  hands, 
and  that  when  the  clothing  was  properly  ad- 
justed and  ready  for  ironing.  It  was  her  duty 
to  transmit  mechanical  power  to  said  ma- 
chine by  pressing  upon  a  treadle  with  her 
foot  wlrich  caused  same  to  operate  and  iron 
said  clothing.  The  petition  further  alleges 
tbat  the  said  ironing  machine,  upon  which 
plaintiff  was  required  to  work,  was  defective, 
and  that  while  she  was  working  up4ni  it  pow- 


er was  transmitted  to  said  machine  In  some 
way  unknown  to  plaintiff  and  without  the 
application  of  foot  pressure  to  the  treadle 
thereof,  which  caused  said  machine  to  close 
upon  plaintiff's  left  hand  and  to  injure  the 
same;  that  appellant  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of 
this  defective  condition,  but  negligently  fur- 
nished the  respondent  with  this  machine  as 
a  result  of  which  negligence  plaintiff  receiv- 
ed the  injuries  complained  of. 

The  defendant  in  its  answer  denied  the 
allegations  of  the  petition  generally,  and 
pleaded  the  negligence  of  plaintiff  either: 

"(a)  In  carelessly  placing  her  hand  on  the 
ironing  board  and  in  front  of  the  iron  while 
the  same  was  in  motion,  and  in  carelestily  per- 
mitting ber  band  to  remain  thereon  until  it  was 
run  upon  and  burned;  or  (b)  in  placing  her 
hand  on  the  ironing  board  and  in  front  Of  the 
iron  while  the  same  was  not  in  operation  and 
in  carelessly  applying  the  foot  power,  thereby 
causing  the  iron  to  run  upon  and  burn  her 
hand." 

The  plaintiff's  reply  was  a  general  denial 
of  the  allegations  in  the  answer. 

Plaintiff  testified  that  at  the  time  she  met 
with  her  Injuries  she  had  been  working  on 
the  Ironing  machine  In  question  al>out  a 
month;  that  the  machine  consisted  of  an 
ironing  board  about  2^  feet  long  by  about 
18  Inches  wide,  with  an  iron  roller  set  at  one 
end  of,  and  slightly  al>ove,  the  ironing  board. 
This  iron  roller,  when  the  machine  was  used, 
was  kept  at  a  high  temperature ;  that  when 
the  machine  Is  at  rest  one  end  of  the  iron- 
ing board  is  directly  under  the  iron  roller. 
The  plaintiff  testified  that  ber  method  of 
working  was  to  place  the  garment  to  be 
ironed  upon  the  ironing  board  wtille  the  ma- 
chine was  at  rest,  then  to  transmit  power  to 
the  machine  by  pressing  a  foot  treadle,  which 
caused  the  Iron  roller  to  revolve,  and  simul- 
taneously therewith  the  Ironing  board,  with 
the  clothing  to  t>e  ironed  upon  it,  would  raise 
up  suffldently  to  press  the  garment  against 
the  iron  and  the  ironing  board  by  the  action 
of  the  machine  would  move  backwards  and 
away  from  the  operator  and  under  the  iron 
to  its  full  length;  that  whatever  the  pres- 
sure was  removed  from  the  foot  treadle  the 
Ironing  board  would  move  out  from  under 
the  iron  t>ack  toward  the  operator  and  come 
to  a  rest;  that  the  iron  roller  Is  stationary, 
having  only  a  revolving  motion;  that  on 
the  side  of  the  machine  there  is  a  lever  pro- 
vided, by  which  the  ironing  board  can  be 
dropped  down  and  away  from  the  iron  about 
one  inch. 

Plaintiff  further  testified  that  at  the  time- 
she  received  her  Injuries  she  was  Ironing  a 
collar  of  a  garment;  that  the  usual  way 
was  to  stretch  it  across  the  top  of  the  Iron- 
ing board  directly  under  the  Iron,  though  the- 
operator  could  place  the  collar  of  the  gar- 
ment across  the  center  of  the  board  or  over 
the  lower  end  of  the  board,  neither  of  which 
portions  of  the  board  were  under  the  iron 
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when  the  macMne  was  at  rest.  Plaintiff  far- 
ther testified  that  the  machine  had  been  out 
of  order  for  ahout  a  month  and  that  it  had 
on  a  number  of  occasions  "closed  up"  of  its 
own  accord  without  her  placing  her  foot 
upon  the  treadle,  and  went  through  the  same 
operation  as  though  the  machine  had  been 
started  by  pressing  the  treadle.  Plaintiff  fur- 
ther testified  that  as  she  was  straightening 
the  collar  of  the  coat  which  she  was  ironing, 
on  the  ironing  board,  and  "my  hand  was 
about  six  inches  from  the  top  of  the  ironing 
board  under  the  roller,"  the  machine  closed 
up  on  her  hand,  and  that  she  had  not  put 
her  foot  upon  the  treadle  nor  done  anything 
else  to  malce  it  "close  up";  that  as  soon  as 
plaintiff  was  able  she  pulled  her  hand  out  of 
the  machine,  and  that  the  hand  was  badly 
burned,  mashed,  and  all  the  flesh  was  taken 
off,  as  were  parts  of  several  of  her  finger 
nails.  Plaintiff  further  testified  that  she 
did  not  know  what  caused  the  machine  to 
close  up  except  that  it  was  out  of  order; 
that  on  two  or  three  occasions  when  it  acted 
that  way  she  had  reported  the  matter  to 
Mr.  Klaus,  who  was  the  manager  of  the  de- 
fendant laundry  company,  and  that  he  had 
said,  "Go  on  working  on  that  machine ;  there 
is  nothing  the  matter  with  It;"  and  that 
under  his  instructions  she  had  continued  to 
work  on  the  machine. 

On  cros8-examinati<ni  plaintiff  testified 
that: 

"The  ironing  machine  would  go  all  the  way 
back  when  it  started  without  your  having  your 
foot  on  the  treadle.  It  went  almost  all  the  way 
back  when  it  caught  my  hand.  My  sister  saw 
it,  too.  •  *  »  When  I  got  my  hand  caught 
in  the  machine  I  was  ironing  a  coat  I  was 
ironing  the  collar,  and  had  the  coat  slipped  over 
the  ironing  board.  *  •  ♦  At  the  time  of  my 
injury  I  had  the  collar  close  up  to  the  top  of 
the  ironing  board.  I  could  have  put  the  coUar 
across  the  middle  or  down  near  the  end  of  the 
board  or  close  to  myself,  but  it  would  have 
made  no  difference.  The  machine  would  have 
caught  my  hand  anyway." 

Plaintiff  further  testified: 

That  the  ironing  machine  moved  slowly  when 
the  machine  was  in  order,  but  that  when  it 
closed  up  of  its  own  accord  without  any  pres- 
sure on  the  treadle,  "it  closed  up  right  quick. 
When  the  machine  is  operated  properly  and  not 
out  of  order  the  board  moves  gradually  up  un- 
der the  iron,  and  the  iron  simply  turns  around 
under  the  board.  On  the  occasion  that  I  was 
injured  it  went  up  rapidly  and  not  in  accord- 
ance with  the  regular  course— it  just  closed  up 
right  quick.  I  am  positive  of  that."  That  when 
the  machine  wag  out  of  order  the  ironing  board 
did  not  run  quite  all  the  way  down  under  the 
iron,  it  did  not  run  as  far  as  when  starting  of 
its  own  accord  when  out  of  order,  as  it  does 
when  put  in  operation  by  pressure  on  the 
treadle.  TbSit  when  out  of  order  it  lacks  about 
six  or  eight  inches  of  going  to  the  end  of  the 
board. 

Plaintiff  further  testified: 
That  it  was  necessary  "for  me  to  put  my 
hands  on  the  ironing  board  to  straighten  out 
,  the  collar.  I  could  not  have  straightened  it  out 
by  putting  my  hand  down  to  the  side  of  the 
board  and  stretching  it  across  that  way;  that 
would  not  take  all  the  wrinkles  out  of  the  col- 
lar.   •    •    *    This  machine  bad  closed  up  that 


way  seven  or  eight  times  during  the  month  I 
worked  on  it,  and  I  thought  that  by  being  care- 
ful I  could  operate  the  machine  without  getting 
injured.  I  told  Mr.  Klaus  that  the  machine 
went  up  sometimes  by  itself  and  did  not  work 
right.  He  said,  'Go  on  and  work  it;  there  is 
nothing  wrong  with  it'  I  do  not  know  how 
many  times  I  told  Mr.  Klaus.  The  last  time  I 
told  him  was  two  or  three  days  before  I  got 
hurt     I  told  him  a  number  of  times." 

Ida  Elriod,  a  witness  for  plaintlfl,  testified 
that  she  was  working  for  the  defendant  com- 
pany on  the  machine  next  to  plaintiff  at  the 
time  plaintiff  met  with  her  injuries.  She  tes- 
tified that  she  had  on  one  occasion  seen  the 
ironing  machine,  at  which  plaintiff  met  with 
her  injuries,  operate  of  its  own  accord  with- 
out any  one  pushing  down  the  treadle.  As 
the  witness  expressed  it,  "I  knew  this  ma- 
chine to  jump  or  close  up  on  one  occasion." 

Cora  McKlnney  testified  for  plaintlfl  that 
she  was  a  sister  of  plaintiff,  and  was  In  the 
employ  of  the  defendant  company  at  the  time 
plaintiff  met  with  her  Injuries,  and  was  op- 
erating the  third  machine  from  her ;  that  she 
had  seen  the  ironing  machine  at  which  plain- 
tiff met  with  her  Injuries  close  up  without 
the  treadle  being  pressed ;  that  she  saw  the 
machine  of  Its  own  accwd  close  up  when  an- 
other woman  other  than  the  plaintiff  was  o)>- 
eratlng  It,  and  also  saw  the  machine  close  up 
while  the  plaintiff,  her  sister,  was  working 
on  it 

William  J.  Klaus  was  a  witness  for  defend- 
ant. He  testified  that  he  was  the  manager  of 
the  defendant  company,  and  had  been  so  for 
ten  years,  and  that  be  looked  after  the  sec- 
ond floor  of  the  laundry  where  the  various 
machines  were  located,  upon  which  floor  was 
the  machine  upon  which  plaintiff  met  with 
her  injuries;  that  the  ironing  machine  had 
an  automatic  device  which,  when  the  foot  is 
taken  off  the  pedal,  automatically  throws 
the  machine  out  of  operation,  and  It  would 
be  Impossible  for  the  machine  to  run  farther 
than  the  board ;  that  when  the  foot  Is  taken 
off  the  pedal  the  machine  would  run  perhaps 
an  Inch  before  stopping;  that  he  had  never 
known  this  particular  ironing  machine  to 
start  without  putting  a  foot  on  the  pedal ; 
that  plaintiff  had  been  working  on  this  ma- 
chine about  seven  weeks,  and  that  during 
that  time  she  had  not  made  any  complaint 
of  the  machine  being  out  of  order  or  defec- 
tive, nor  had  she  requested  him  at  any  time 
to  make  any  repairs,  and  that  the  machine 
was  not  out  of  order  in  any  way  at  the  time 
she  was  Injured,  and  that  the  machine  was 
never  out  of  order,  and  the  company  had  nev- 
er spent  five  cents  on  it  for  repairs.  In  an- 
swer to  the  court's  question: 

"Why  should  this  machine  start  without  using 
that  treadle?" 

— ^he  answered: 

"It  only  started  once,  and  »t  that  time  the 
screw  in  the  shifter  came  loose,  and  it  ran  back 
and  forward  there  for  six  inches.  I  tightened 
up  the  screw  in  the  shifter  about  a  week  after- 
wards, or  it  may  have  been  ten  days  afterwards. 
At  that  time  my  attention,  waa  c«Ued,to  the 
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fact  that  the  macbine  was  antomatically  ahift- 
ing.  It  is  a  set  screw  in  the  shifter  that  came 
loose." 

On  cross-examination  Klaus  stated  that  it 
was  his  duty  to  oversee  the  machines  and  re- 
pair them  if  anything  was  wrong ;  that  plain- 
tiff never  at  any  time  made  a  complaint 
about  the  machine,  and  that  he  did  not  tell 
her  to  go  ahead  and  work  on  it ;  that  at  the 
tiine  the  plaintiff  was  injured  he  was  down 
in  the  boUer  room.  He  further  stated  that 
the  pressure  from  the  iron  'onto  the  ironing 
board  was  about  1,500  pounds;  that  "If  you 
caught  your  hand  between  the  ironing  board 
and  iron  and  put  your  foot  <Hi  the  pedal,  you 
never  could  get  out." 

Charles  Rclsenweber  testified  for  the  de- 
fendant that  he  was  the  inventor  of  the  ma- 
chine In  question;  that  the  machine  was 
equipped  with  an  automatic  shifter,  so  that 
w-ben  tlie  foot  was  taken  olt  the  pedal  the 
macbine  would  come  to  a  standstill. 

Two  witnesses  for  the  defendant  testified 
that  they  were  in  the  employ  of  the  defend- 
ant company  at  the  time  plaintiff  met  with 
her  injuries  and  for  some  time  prior  thereto, 
and  each  testified  that  they  had  never  seen 
anyttilng  wrong  with  the  machine  in  question. 

At  the  close  of  plaintiffs  case,  and  again  at 
the  close  of  the  entire  case,  the  defendant  re- 
quested the  court  to  instruct  the  jury  that 
under  the  law  and  the  evidence  they  must 
retam  a  verdict  in  fnvor  of  the  defendant, 
each  of  which  was  refused  by  the  court. 
This  is  assigned  as  error  on  the  ground  tliat 
it  aK>earB  from  plaintiff's  testimony  below 
that  the  machine  in  question  could  have  been 
operated  la  two  ways,  one  safe,  and  one  un- 
safe, and  that  the  plaintiff  chose  to  operate 
the  machine  in  the  unsafe  way,  which  con- 
stituted contributory  n^llgence,  and  plain- 
tiff was  therefore  not  entitled  to  recover; 
and  further  that,  even  though,  for  the  sake 
of  argumrat.  It  be  granted  that  the  manner 
of  operating  the  machine  adopted  by  plain- 
tiff was  the  only  one  available,  still  It  was  so 
obviously  dangerous  that  its  adoption  by 
plaintiff  constituted  contributory  negligence, 
and  she  was  therefore  not  entitled  to  recover. 

[1,  2]  We  have  set  out  the  testimony  in  this 
rase  in  our  statement  of  facts  more  fully 
than  usual  because  learned  counsel  for  ap- 
pellant argues  this  point  most  earnestly. 
After  a  careful  study  of  the  record  in  this 
case  we  are  clearly  of  the  opinion  that  the 
point  contended  for  by  appellant  is  untenable. 
While  it  Is  undoubtedly  the  law  that  even 
though  no  plea  of  contributory  negligence  is 
set  up  by  the  defendant,  yet  whenever  it  is 
shown  by  plaintlfTs  own  proof  that  there  was 
contributory  negligence  such  as  to  preclude 
recovery,  the  trial  court  should  take  the  case 
from  the  Jury  upon  a  demurrer  to  the  evl- 
atnce.  Sissel  v.  Railroad  Co.,  214  Mo.  515, 
113  S.  W.  1101,  IS  Ann.  Cas.  429 ;  Hudson  v. 
BaUroad  Co.,  101  Mo.  13,  14  S.  W.  1.5.  An 
examinatian  ot  plaintlfTs  proof  In  this  case 


does  not  show  circumstances  of  contributory 
negligence  which  could  be  held  In  law  to  ab- 
solutely defeat  her  right  of  action  and  to  dis- 
prove her  own  case.  There  is  such  a  conflict 
in  plaint iffs  testimony  regarding  the  question 
as  to  whether  the  machine  could  have  been 
operated  in  two  ways,  one  of  which  would 
have  been  safe,  and  the  other  unsafe,  that  the 
court  properly  refused  to  hold,  as  a  matter 
of  law,  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  pr(^)erly  submitted  the 
question  to  the  Jury.  As  to  the  contributory 
negligence  pleaded  by  the  defendant  in  it.s 
answer,  the  issue  thus  raised  was  fully  and 
correctly  submitted  to  the  Jury  under  prop- 
er instructions.  We  rule  this  point  against 
the  apitellant.  , 

[3, 4]  Appellant  next  complains  of  plain- 
tlfTs instruction  No.  2,  given  by  the  court, 
which  instruction  reads  as  follows: 

"The  court  instructs  the  jury  that,  even  though 
you  may  believe  from  the  evidence  that  the 
plaintifiF  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  Ironing  ma- 
chine was  out  of  order  and  dangerous  at  the 
time  she  was  injured,  yet  this  does  not  defeat 
her  right  of  recovery  m  this  case,  if  you  believe 
from  the  evidence  that  she  was  negligently  fur- 
nished and  ordered  by  defendant's  foreman  to 
operate  said  machine,  unless  the  danger  of  in- 
jury by  using  it  was  so  glaring  as  to  threaten 
immediate  injury,  and  that  an  ordinarily  pru- 
dent person  in  plaintiff's  position  would  have 
refused  to  work  at  said  machine." 

Appellant  contends  this  instruction  con- 
tains prejudicial  error;  that  the  instruction 
purports  to  cover  the  entire  case,  and  en- 
tirely ignores  the  dnties  imposed  upon  the 
plaintiff  under  all  the  facts;  that  it  is  the 
duty  of  the  employ^  when  furnished  defec- 
tive appliances  by  his  employer  first  to  ex- 
ercise ordinary  care  In  determining  whether 
or  not  he  can  safely  continue  the  operation 
of  the  appliance  or  machine,  and  second, 
that,  after  having  determined  this  questicm 
in  the  affirmative,  there  remains  the  further 
duty  of  exercising  ordinary  care  In  the  man- 
ner of  that  operation.  The  point  is  further 
made  that  the  instruction  proceeds  upon  the 
theory  that  the  existence  of  the  defect  In  the 
machine  was  conceded  by  both  parties,  and 
that  there  was  no  question  upon  that  point 
for  the  Jury  to  determine  when  In  point  of 
fact  it  was  one  of  the  issues  in  the  case. 

We  hold  that  the  instruction  complained 
of  does  not  purport  to  cover  the  whole  case, 
nor  does  it  tell  the  jury  that  if  they  find  the 
facts  as  alleged  in  the  instruction,  that  they 
shall  return  a  verdict  in  favor  of  plaintiff. 
While  the  instruction  is  properly  subject  to 
criticism,  we  hold  that  its  defects  were  cured 
by  the  plaintiff's  instruction  No.  1,  given  by 
the  court,  which  correctly  and  fully  covered 
the  entire  case,  and  predicates  a  finding  upon 
all  the  essential  facts  necessary  for  the  Jury 
to  believe  and  find  before  they  can  return 
a  verdict  In  favor  of  plaintiff.  As  was  said 
in  the  case  of  Hughes  v.  Railroad  Co.,  127 
Mo.  447.  loc  dL  462.  30  S.  W.  127,  128: 


Digitized  by 


^^oogle 


118 


200  SOUTHWESTERN  REOPORTBB 


(Mo. 


,  "This  court  hag  repeatedly  held,  mnce  the  de- 
cision in  the  case  of  Owens  v.  Railroad,  decided 
in  95  Mo.  169  [8  S.  W.  350,  6  Am.  St.  Rep. 
39],  overruling  the  contrary  doctrine  annonnced 
in  the  case  of  Sullivan  v.  Railroad,  decided  in 
8S  Mo.  1^,  as  well  as  in  numerous  cases  earlier 
than  the  Sullivan  Case,  that,  where  a  series  of 
instructions  taken  together  contains  a  com- 
plete exposition  of  the  law,  and  covers  every 
phase  of  the  case,  the  verdicts  obtained  there- 
on will  be  sustained,  even  though  the  instruc- 
tions when  taken  separately  may  be  incomplete, 
and  open  to  objection  and  criticism;  that  if, 
taken  together,  the  full  law  of  the  case  can  be 
ascertained,  they  are  complete,  and  there  is  no 
necessity  for  'qualifying  each  instruction,  by  an 
express  reference  to  the  others.' " 

Taking  all  the  Instructions  together,  the 
case  was  fairly  and  fully  presented  to  the 
jury.     We  find  no  prejudicial  error  therein. 

rs]  The  appellant  makes  one  further  point 
that  the  case  should  be  reversed  and  remand- 
ed because  of  the  conduct  of  counsel  for 
plaintiff  In  his  argument  to  the  jury  at  the 
close  of  the  case.  With  reference  to  this 
p<dnt  the  record  is  as  follows: 

"Mr.  Comer  (Attorney  for  Plaintiff):  In  this 
case,  gentlemen  of  the  jury,  this  young  lady 
here  is  aoinr  as  a  poor  person.  Our  law  pro- 
vides that  when  a  person  comes  into  court  they 
must  put  up  the  court  costs  for  the  necessary 
machinery,  unless  they  are  unable  to  do  that, 
in  which  event  the  litigant  will  then  make  an 
application  to  the  judge  and  state  their  circum- 
stances, and  that  they  have  a  meritorious — 

"Mr.  Eisher  (Attorney  for  Defendant):  I  ob- 
ject to  that  line  of  argument 

"Court:  Objection  sustained.  That  is  not  a 
matter  for  the  consideration  of  the  jury.  If 
the  plaintiff  is  entitled  to  sue  as  a  poor  person 
is  not  a  matter  for  the  jury  at  all,  it  is  a  mat- 
ter for  the  court 

"Mr.  Comer:  Plaintiff  objects  to  the  ruling 
of  the  court  for  this  reason.  We  believe  that 
this  is  a  matter  of  proper  argument  on  the 
inference  as  to  the  preponderance  of  evidence 
on  behalf  of  the  parties.  The  fact  that  plain- 
tiff had  a  few  witness — 

"Court:  If  you  want  to  save  your  exception 
you  will  dictate  it  to  the  stenographer. 

"Mr.  Comer  (continuing):  Might  give  rise  to 
the  inference  that  plaintiff's  case  was  weak  for 
that  reason.  This  matter  is  properly  argued 
to  show  the  plaintiffs  position  and  inability 
financially  to  spend  money  in  searching  for  and 
gathering  witnesses  in  her  case." 

This  court  has  recently  passed  upon  the 
point  In  question  in  the  case  of  Hartley  t. 
Werner,  196  S.  W.  1072,  loc  cit  1074,  and 
also  In  the  case  of  MllUken  y.  Larrabee,  192 
S.  W.  108,  loc.  cit  106.  In  the  latter  case  we 
said: 

"It  is  a  well-settled  law  in  this  state  that 
whenever  remarks  of  counsel  during  the  progress 
of  the  trial  shall  amount  to  a  misstatement  of 
H  material  fact  which  is  considered  by  the  op- 
posing counsel  as  prejudicial,  it  is  necessary 
that  an  objection  be  noted  to  the  party's  re- 
marks alleged  to  be  objectionable,  and  to  call 
the  attention  of  the  trial  court  to  the  specific 
ground  on  which  the  objection  is  based,  and 
that  the  court  be  requested  to  rebuke  counsel 
tber^or,  and  should  the  court  not  administer 
the  proper  rebuke,  counsel  should  then  except 
to  the  court's  failure  to  rebuke,  and  unless  the 
record  shows  this  to  have  been  done,  our  courts, 
except  in  extreme  cases,  will  not  grant  a  new 
trial  on  this  ground.  Torreyson  v.  United  Rail- 
ways Co.,  246  Mo.  696,  loc  cit.  706,  707,  162 


S.  W.  32;  State  v.  McMuUin.  170  Mo.  606,  loc. 
cit  632,  71  S.  W.  221;  State  v.  PhiUips,  233 
Mo.  299,  loc.  cit  306,  135  S.  W.  4." 

Learned  counsel  for  defendant  did  not  re- 
quest the  court  to  rebuke  counsel  for  plaintiff 
for  the  alleged  Improper  argument,  and  the 
trial  court  cannot  be  held  to  have  committed 
error  because  of  its  failure  to  do  somethius 
which  it  was  not  asked  to  do.  Counsel  for 
defendant,  had  he  felt  that  the  alleged  mis- 
conduct on  the  part  of  the  attorney  for 
plaintiff  In  point  of  fact  tended  to  prejudice 
and  would  prejudice  the  jury  against  the 
defendant,  and  in  favor  of  the  plaintiff,  had 
available  a  motion  to  discharge  the  jury  and 
declare  a  mistrial.  Under  the  facts  as  dis- 
closed by  the  record,  we  will  not  predicate 
the  granting  of  a  new  trial  on  this  ground. 

We  have  gone  over  the  entire  record  and 
considered  the  assignments  of  error  made 
on  behalf  of  the  appellant,  but  find  no  preju- 
dicial error,  and  we  hold  the  judgment  Is 
for  the  right  party,  and  the  Judgment  Is  ac- 
cordingly affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


HARRIS  ▼.  FOERSTER  et  al.     (No.  14962.) 

(St  Louis  Court  of  Appeals.    MissonrL    Jan. 
8,  1918.) 

1.  Bbokbbs  «=»86(1)— Right  to  CoioassioN 

— SUFFICJKNCY    OF    EVIDENCE. 

In  an  action  for  broker's  commission  for 
procuring  a  purchaser  for  a  stock  of  poods  be- 
longing to  defendants,  evidence  ft«td  snffident  to 
support  verdict  for  plaintiff. 

2.  Bbokebs  «=s>55(l)— Rioht  to  Comiussion 
—Employment  of  Subagent. 

A  broker  employed  to  procure  a  purchaser 
for  a  stock  of  goods  was  entitled  to  commisoion, 
though  he  utilized  the  services  of  another  iu 
seeking  to  find  a  purchaser,  one  of  his  employ- 
ers knowing  that  such  was  the  manner  in  which 
he  proposed  to  undertake  to  procure  a  pur- 
chaser. 

3.  Bbokebs  «=s>88  (10)— Action  row.  Commis- 
sion—Instbuction. 

In  a  broker's  action  for  commission  for 
procuring  a  purchaser  for  a  stock  of  goods,  the 
court  properly  refused  to  instruct  that  if  the 
jury  believed  that  plaintiff  employed  two  sub- 
agents  to  sell  the  stock,  and  defendants  had 
no  knowledge  of  the  emfiloyment  and  such  sub- 
agents  received  commissions  from  the  purchaser 
for  the  sale,  plaintift  was  not  entitled  to  recov- 
er, there  being  no  evidence  that  plaintiff  employ- 
ed any  one  to  assist  him  other  than  one  of  such 
subagents,  while  it  not  only  appeared  that 
plaintiff  did  not  participate  in  the  commisRiou 
to  bis  subagents  referred  to,  and  knew  nothini: 
of  it  at  the  time,  but  that  payment  thereof  was 
made  with  the  knowledge  and  consent  of  a  de- 
fendant 

Appeal    from    St.    I^uis    Circuit    Court;. 

Thos.  C.  Hennlngs,  Judge. 
"Not  to  be  offlclnlly  published." 
Action  by  Nathan  Harris  against  nenr>' 

Focrster  and  A.  M.  Levy.    From  a  Judgm^t 

for  plaintiff,  defendants  appeal.     Jadxment 

affirmed. 
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Fagla  k  Kane,  of  St.  L«ul8,  for  appellants. 
Mraitagiie  Pnncb,  of  St  Louis,  for  respondent. 

ATiTiWN,  J.  This  is  an  action,  begun  be- 
fore a  Justice  of  the  peace,  to  recover  the> 
sum  of  $150  alleged  to  be  due  plaintiff  as 
a  briber's  commission  for  procuring  a  pur- 
i-haser  for  a  stock  of  goods  belonging  to  de- 
fendants. Plaintifr  was  successful  before 
the  Justice  of  the  peace,  and  on  defendant's 
apjteal  to  the  circuit  court  and  a  trial  there 
de  novo,  before  the  court  and  a  Jury,  plain- 
tiff again  prevailed,  and  the  defendants 
prosecute  the  appeal  before  us. 

It  appears  that  in  May,  1913,  the  defend- 
ants, being  partners  engaged  in  business  in 
the  dty  of  St  Louis,  purchased  a  stoclc  of 
merchandise  at  Dupo,  111.,  located  near  East 
St  Louis.  Plaintiff  testified  that  on  or  about 
June  13, 1913,  defendant  Levy  requested  him 
to  sell  the  stock  of  goods  mentioned,  and 
agreed  to  pay  him  f  150  in  the  event  that  he 
effectuated  a  sale  thereof  at  the  price  of 
$2,000;  that  with  Levy's  consent  he  procur* 
ed  the  assistance  of  one  Klein,  who  some- 
times worked  with  plaintiff  in  such  matters ; 
that  plaintiff  went  to  Dupo  and  examined 
the  goods,  and  In  conjunction  with  Klein  nn- 
dertotA  to  procure  a  purchaser  therefor; 
and  that  after  the  lapse  of  a  few  days, 
no  purchaser  having  in  the  meantime  been 
found.  Levy  came  to  plaintiff's  place  of  busi- 
ness in  the  Mty  of  St  Louis  and  urged  talm 
to  make  further  efforts  to  procure  a  pur- 
chaser. It  appears  that  on  or  alKtut  July 
1,  1913,  one  Obermann,  of  Springfield,  111., 
came  to  Klein's  place  of  business,  and  was 
induced  to  examine  defendants'  stock  of 
goods  with  a  view  to  purchasing  It  In 
these  negotiations  one  Horowitz,  who  was 
present  took  a  part.  It  is  said  that  he  first 
broached  the  matter  to  Obermann.  Defend- 
ant sought  to  make  It  appear  that  Horowitz 
and  Klein  were  partners  in  business.  Klein 
denied  this,  but  testified  that  he  and  Horo- 
witz frequently  woii^ed  together  in  such 
matters,  as  they  did  in  this  Instance,  and 
that  they  were  partners  "in  this  deal." 

According  to  the  testimony  for  plaintiff 
Klein  acted  for  plaintiff,  having  informed 
hiffl  that  the  matter  had  been  taken  np  with 
Obermann.  On  the  following  day  Klein  and 
Horowitz  took  Obermann  to  defendants'  store 
at  Dopo,  lU.,  where  they  found  defendant 
r^vy.  After  inspecting  the  goods,  and  after 
certain  negotiations  were  bad  t>etween  the 
parties,  Obermann  purchased  the  stock  of 
goods  for  the  sum  of  $2,000.  Klein  testified 
tliat  upon  the  production  of  Obermann  to 
Levy,  at  Dupo,  he  told  Levy  that  plaintiff 
had  sent  the  "customer,"  and  that  Levy 
admitted  that  he  had  agreed  to  pay  plaintiff 
a^^ntaunisslon  of  $150  as  stated  above.  This 
witness  further  testified  that  he  did  not  ask 
Levy  for  a  commission,  but  that  the  pur- 
chase* said  Horowitz  a  commission  of  $60, 


and  that  he  received  a  part  of  this.  Plaintiff 
received  no  part  of  the  $50  paid  Horowitz 
by  the  purchaser.  According  to  bis  testi- 
mony and  that  of  Klein  he  did  not  know  that 
such  commission  had  been  paid  until  some 
time  after  the  transaction  was  closed ; .  and 
there  is  no  evidence  to  the  contrary.  One 
Yotkeman  testified  that  he  was  present  and 
heard  the  original  conversation  •  between 
plaintiff  and  defendant  Levy,  wherein  Levy, 
it  is  said,  engaged  plaintiff's  services  as 
above  stated.  The  testimony  of  this  witness 
closely  corroborates  that  of  plaintiff  in  re- 
gard to  the  matter.  One  Rosen,  a  witness 
for  plaintiff,  testified  that  be  was  present 
in  plaintiff's  place  of  business  during  the 
month  of  June,  1913,  when  Levy  entered  the 
place  and  urged  plaintiff  to  make  further 
efforts  to  procure  a  purchav-er  for  defend- 
ants' stock  of  goods,  saying,  "Yon  know  I 
promised  $150."  Plaintiff  further  testified 
that  after  the  sale  had  been  agreed  upon, 
and  on  the  same  day,  defendant  I^vy  came 
to  his  place  of  business  and  endeavored  to 
induce  him  to  take  $75  for  bis  commission, 
threatening  to  "call  off  the  sale"  unless  this 
were  done;  but  that  plaintiff  refused  to  ac- 
cept the  sum  offered.  And  one  Lewis,  a  wit- 
ness for  plaintiff,  testified  that  he  was  pres- 
ent at  the  time  and  heard  Levy  say  that  he 
could  not  pay  plaintiff  $150,  but  would  pay 
him  $75,  and  that  if  defendant  would  not 
accede  to  this  be  could  not  make  the  sale. 
And  the  witness  testified  that  plaintiff  then 
said  to  T^vy,  "If  you  can't  make  a  sale, 
don't  make  it;    we  have  agreed  on  $150." 

Defendant  Levy,  after  repeatedly  insisting 
upon  testit.vlng  to  prior  transactions  between 
him  and  plaintiff,  immaterial  to  the  issues 
here  involved,  denied  that  he  had  the  orig- 
inal conversation  with  plaintiff  above  men- 
tioned, or  that  he  had  ever  employed  plain- 
tiff to  sell  the  stock  of  goods,  and  denied 
that  he  had  the  other  conversations  with 
plaintiff  to  which  plaintiff  and  his  witnesses 
testified.  He  testified  that  wben  Klein, 
Horowitz,  and  Obermann  came  to  defend- 
ants' store  at  Dupo,  on  or  about  July  2, 1013, 
Klein  did  not  say  that  the  purchaser  had 
been  sent  by  plaintiff;  that  Klein  and  Horo- 
witz stated  that  they  had  brought  a  pur- 
chaser and  expected  commissions,  but  that 
he  informed  them  that  he  would  pay  no  com- 
missions; and  that  thereafter  the  deal  was 
Consummated,  upon  the  agreement  on  the 
part  of  the  purchaser  to  pay  Klein  and  Horo- 
witz $50. 

Other  testimony  adduced  is  here  inconse- 
quential. 

[1,2]  It  id  argued  that  the  verdict  lias  no 
substantial  evidence  to  support  U,  and  ought 
not  to  be  permitted  to  stand.  But  we  think 
it  quite  manifest  that  there  is  no  merit  In 
this  contention.  As  shown  above,  there  is 
much  testimony  In  plaintiff's  behalf  going 
to  show  that  he  was  employed  by  defendants. 
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U8  alleged  in  the  petition,  and  that  his  efforts 
were  the  procuring  cause  of  the  sale  made. 
It  Is  entirely  immaterial  that  plaintiff  utiliz- 
ed the  servicee  of  another  in  seeking  to  find 
a  purchaser.  According  to  plaintiff's  evi- 
dence defendant  Levy  knew  that  this  was 
the  manner  in  which  plaintiff  proposed  to 
undertake  to  procure  a  purchaser.  And  it 
is  undisputed  that  Klein,  In  coujunctloa 
with  Horowitz,  procured  the  purchaser,  and 
took  him  to  Dapo  where  the  sale  was  con- 
summated. The  evidence  is  therefore  abun- 
dant to  support  the  verdict  and  Judgment 

It  is  argued  that  error  was  committed  in 
giving  an  instruction  for  plaintiff,  on  the 
ground  that  there  was  no  evidence  tending 
to  support  it;  but  this  assignment  of  error 
is  fully  disposed  of  by  what  we  have  said 
above. 

[3]  It  is  argued  that  the  court  erred  in  re- 
fusing to  give  an  instruction  offered  by  de- 
tendants.    This  instruction  is  as  follows: 

"The  jury  are  instracted  that  if  they  believe 
from  the  evidence  that  the  plaintiff  employed 
Horowitz  and  Klein  to  sell  the  stock  of  goods  de- 
scribed in  plaintiff's  petition,  and  the  defend- 
ants had  no  knowledge  of  said  employment,  and 
that  said  Horowitz  and  Klein  received  com- 
missions from  Joe  Obermann  for  the  sale  of  the 
stock  of  goods  located  in  Dupo,  Hi.,  described 
and  set  out  in  plaintiff's  petition,  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  case,  and 
the  verdict  must  be  for  the  defendants." 

In  the  first  place  this  requires  the  Jary  to 
find  that  plaintiff  employed  both  Horowitz 
and  Klein.  There  Is  no  evidence  that  plain- 
tiff "employed"  any  one  to  assist  him  other 
than  Klein.'  Though  Horowitz  came  into 
the  deal,  either  at  Klein's  instance  or  with- 
out objection  on  his  part,  and  he  and  Klein 
worked  together,  there  is  nothing  to  show 
that  Horowitz  had  authority  to  represent 
plaintiff.  And  the  instruction,  as  drawn, 
might  well  have  confused  or  misled  the  Jury 
respecting  the  legal  effect  of  the  receipt  by 
Horowitz  of  the  commission  from  the  purchas- 
er In  which  Klein  participated.  It  not  only 
appears  that  plaintiff  did  not  participate  in 
this  commission,  and  knew  nothing  of  it  at 
the  time,  but  the  payment  thereof  was  made 
with  the  knowledge  and  consent  of  defendant 
Levy,  according  to  his  own  testimony.  It 
is  clear,  therefore,  that  under  no  theory 
could  the  acceptance  of  such  commission  by 
Horowits  and  Klein  operate  to  preclude  a 
recovery  by  plaintiff  herein.  Other  phases 
of  the  Instruction  need  not  be  discussed.  We 
think  that  the  court  committed  no  prejudicial 
error  in  refusing  it. 

We  perceive  no  reversible  error  in  the 
record,  and  the  Judgment  should' accordingly 
be  affirmed.    It  Is  so  ordered. 


REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


PIERCE'S  LOAN  CO.  v.  NETHERLANDS 
FIRE  &  LIFE  INS.  00.  OF  HAGUE,  HOL- 
LAND (two  cases).     (Nos.  14870,  15043.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Jan. 
'  8,  1918.    Rehearhig  Denied  Jan.  23,  1918.) 

1.  Insurance  «=>668(14)  —  Fibe  Policies  — 
AcTiONSr-BvinENCE— Sufficiency. 

In  an  action  on  a  fire  policy,  which  provided 
for  an  appraisal,  the  question  whether  apprais- 
ers followed  the  terms  of  the  agreement  for 
submission  hM,  under  the  evidence,  for  the 
jury. 

2.  Insurance  4s»674(7>— Fibb  Insurance  — 
Actions. 

Where  a  fire  policy  provided  for  appraisal 
in  case  insured  and  insurer  disagreed  as  to  the 
amount  of  the  loss,  and  such  appraisal  was  had, 
an  action  thereafter  is  one  not  on  the  award  of 
the  ai^praisers,  but  on  the  fire  policy  to  recover 
appraisement 

3.  Evidence  «=»317(6)—Hkab8at— Value  of 
Lost  Abticlbs. 

In  an  action  on  a  fire  policy,  where  there 
had  been  an  appraisal  as  provid^  by  its  terms, 
and  the  insurer  alleged  fraud  on  the  part  of 
two  of  the  appraisers  who  made  the  award,  evi- 
dence as  to  their  conduct  in  making  the  award 
which  included  conversations  between  the  ap- 
praisers and  others  who  were  experts  in  value 
was  properly  received ;  it  not  being  an  attempt 
by  hearsay  to  establish  the  value  of  the  property 
destroyed. 

4.  Apbbai,  and  Error  9==>882(14)  —  Invited 
Error. 

In  an  action  on  a  fire  policy  after  an  award 
by  appraisers,  where  on  request  of  the  insurer 
issues  were  tried  separately,  the  insurer  cannot 
object  that  the  court  submitted  to  the  jury  the 
(luestion  whether  purported  award  was  one  bind- 
ing on  the  parties ;  it  having  invited  the  error, 
if  any. 

5.  Pleading  «=»3e2(3)— Trial— Amendments. 

Though  defendant  insurer  first  filed  a  gen- 
eral denial  as  its  answer  with  full  knowledge  of 
all  the  facts,  yet  where  plaintiff  was  not  by 
reason  of  that  fact  induced  to  spend  money  or 
submitted  to  annoyances  and  inconveniences  en- 
tailing pecuniary  damage,  the  overruling  of 
plaintiff's  motion  to  strike  out  alleged  new  mat- 
ter set  up  as  an  affirmative  defense  was  not  ob- 
jectionable. 

6.  Appeal  and  Error  «s>882(16)— Invitbd 
Error— Readino  Evidkncb  to  Jubt. 

Where  in  an  action  on  a  fire  policy  certain 
issues  were  tried  separately,  and  plaintiff  intro- 
duced in  evidence  the  judgment  based  on  the 
verdict  of  the  first  jury,  the  action  of  the  court 
in  allowing  such  verdict  to  b«  read  to  the  sec- 
ond jury  was  not  objectionable. 

'  Appeal  from  St  Louis  Circuit  Court;  Kent 
K.  Koerner,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  Pierce's  Loan  Company,  a 
corporation,  against  the  Netherlands  Fire  & 
Life  Insurance  Company  of  Hague,  Holland, 
a  corporation.  From  Judgment  for  plaintiff, 
plaintiff  appeals,  (and  defendant  lUtewlsa 
appeals.     Affirmed. 

Klnealy  &  Kinealy.  of  St  Louis,  for  plain- 
tiff. Leahy,  Saunders  &  Barth,  of  St  Louis, 
for  defendant 

BEGKEIR,  J.  In  this  case  there  are  cross- 
appeals,  the  appeal  by  the  insurance  com- 
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pany  being  numbered  14870,  and  that  of  tbe 
loan  company,  No.  15043. 

The  plaintiff  brought  this  action  on  a  poli- 
cy of  fire  Insurance  seeking  judgment  for 
the  amount  of  tbe  policy  together  with  In- 
terest and  damages  and  for  attorney's  fees 
for  vexatious  refusal  to  pay.  When  the  case 
came  on  for  trial,  the  court,  on  motion  of  the 
defendant,  made  an  order  that  the  question 
"as  to  whether  or  not  a  certain  award  sign- 
ed by  S.  B.  Morrison  and  Charles  J.  Becker, 
and  described  in  the  pleadings  herein,  is  bind- 
ing uiion  the  parties  to  tills  cause,"  should 
be  tried  as  a  separate  Issue,  and  that  the 
other  Issues  should  be  withheld  for  a  sepa- 
rate trial  at  a  subsequent  time.  Thereupcm 
tbe  trial  proceeded  upon  that  special  issue, 
wtildt  resulted  in  a  verdict  that  the  alleged 
award  "is  an  award  and  is  binding  upon 
the  parties  to  this  suit."  Subsequently  an- 
other Jury  was  called,  and  the  remaining  is- 
sues tried,  and  that  Jury  returned  a  verdict 
in  favor  of  plaintiff  for  tbe  full  amount  of 
the  policy,  namely,  $2^000,  with  interest, 
bat  assessed  no  damages  or  attorney's  fees 
for  vexatious  refusal  to  pay.  From  the  Judg- 
ment so  rendered,  after  unavailing  motions 
for  new  trial,  tbe  plaintiff  and  defendant 
each  appealed. 

Tbe  facts  in  the  case  which  are  pertinent 
to  a  determination  of  tbe  case  are  that  tbe 
defendant  company,  licensed  to  do  business 
In  this  state,  istmed  and  delivered  to  plain- 
tiff its  policy  of  insurance  on  February  7, 
1914,  whereby  for  a  certain  premium  it  in- 
sured plaintiff  for  one  year  on  certain  prop- 
erty against  direct  loss  or  damage  by  Are 
to  an  amount  not  exceeding  $2,000.  The 
said  policy  provided,  among  other  tilings, 
that  if  tbe  insured  and  tbe  Insurer  could 
not  agree  upon  tbe  amount  of  the  loss  re- 
sulting from  a  fire,  then  tbe  same  should  be 
appraised  in  accordance  with  tbe  provision 
in  said  pailcj  of  insurance,  to  wit: 

"In  the  event  of  disagreement  as  to  the  amount 
of  loss  tbe  same  shall,  as  above  provided,  be  as- 
certained by  two  competent  and  disinterested 
appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first 
select  a  competent  and  disinterested  umpire; 
the  appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  separately  sound  value 
and  damage,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire;  that  tbe  award 
in  writing  of  any  two  shall  determine  tbe 
amount  of  such  loss;  the  parties  thereto  shall 
pay  the  appraiser  respectively  selected  by  them 
and  diall  bear  equally  the  expenses  of  the  ap- 
praisal and  umpire." 

Tbe  fire  occurred  In  plaintiff's  place  of 
business  on  May  12, 1914,  destroying  or  dam- 
aging tbe  property  covered  by  the  policy  in 
question.  Tbe  plaintUf  fnmisbed  proofs  of 
loss  to  defendant,  but  plaintiff  and  defendant 
could  not  agree  upon  the  amount  of  tbe  loss, 
and  defendant  demanded  an  appraisal,  as 
provided  in  said  policy,  whereupon  a  contract 
0*  apimiiaement  under  the  provision  of  the 
policy  was  made  between  plaintiff  and  the 
defendant,  and  also  two  other  fire  insurance 


companies  carrying  policies  on  said  property, 
whereby  it  was  agreed .  that  S.  E.  Morrison, 
designated  by  plaintiff,  and  W.  A.  Gill,  des- 
ignated by  defendant,  should  appraise  tbe 
loss,  first  selecting  a  competent  and  disinter- 
ested umpire  to  whom  their  differences,  if 
any,  should  be  submitted;  that  the  award, 
in  writing,  of  any  two  should  determine  the 
amount  of  the  sound  value  and  loss  of  said 
property,  and  should  be  binding  upon  both 
parties.  This  agreement  was  signed  June  9, 
1914,  and  on  the  following  day  the  two  ap- 
praisers, in  writing,  selected  Charles  J.  Beck- 
er as  umpire,  and  both,  said  appraisers  and 
said  umpire  took  oath  that  they  would  act 
with  strict  impartiality  in  said  appraisement. 

Tbe  facts  further  show  that  said  Morrison 
and  said  Becker  on  June  24th,  sigrned  tbe  al- 
leged award  which  is  in  controversy,  in  which 
they  determined  that  the  sound  value  of  tbe 
property  destroyed  and  damaged  by  said  fire 
was  ^,100,  and  tbe  loss  or  damage  to  be 
the  same  amount  Oil!  refused  to  Join  in  or 
sign  the  purported  award. 

It  further  appears  that  at  the  first  meet- 
ing between  said  Morrison  and  said  Gill  said 
Becker  was  present.  Gill  and  Morrison 
agreed  upon  the  appraisal  of  a  number  of  tbe 
items  included  in  tbe  property  damaged  by 
fire,  buA  on  certain  other  items  upon  which 
they  could  not  agree  they  asked  Becker,  as 
umpire,  to  act  with  them.  Some  controversy 
arose  between  said  Gill  and  Becker  with  ref- 
erence to  one  of  the  items  in  which  Becker 
was  called  upon  to  act  because  of  the  inabili- 
ty of  the  said  appraisers  to  agree,  resulting 
in  Be<^er  leaving  the  room  in  which  they 
were  making  the  appraisement  with  the  com- 
ment that  he  did  not  have  to  stand  for  such 
talk;  that  he  could  get  out. 

The  fact  is  uncontroverted  that  thereafter 
Gill  was  never  present  again  with  Morrison 
in  conjnnctioa  with  said  Becker;  Gill  testi- 
fying that  he  was  under  the  belief  that  Beck- 
er had  refused  to  act  further  as  umpire. 
Becker  and  Morrison  each  testified  that  they 
had  continued  with  the  appraisement,  and 
had  notified  Gill  that  they  were  doing!  so, 
and  that  on  the  day  before  the  purported 
award  was  signed  by  them  Morrison  had  called 
Gill  andt  notified  bim  that  be  and  Becker 
were  ready  to  sign  an  award,  and  that  Gill 
had  agreed  to  meet  them  at  11  o'clock  on  the 
next  day;  that  on  the  following  day,  how- 
ever, at  tbe  appointed  time.  Gill  failed  to  ap- 
pear, and  after  waiting  some  minutes  Mor- 
rison and  Becker  agreed  upon  an  amount  and 
signed  the  purported  award  for  the  amount 
above  stated.  Thereafter  tbe  Insurance  com- 
pany refused  to  pay. 

The  defendant's  amended  answer,  among 
other  things,  contains  tlie  averment  that 
Becker,  as  umpire,  had  declined  and  refused 
to  act  as  such,  and  so  stated  to  the  apprais- 
ers, and  tliat  the  said  appraisers  had  failed 
to  select  another  umpire  in  place  of  said 
Becker  according  to  the  provisions  of  the  said 
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policy,  and  tbat  the  appraisement  was  never 
complete;  that  the .  defendant  and  the  ap- 
praiser appointed  by  the  defendant  had  re- 
quested plaintiff  and  the  appraiser  appointed 
by  plaintiff  to  meet  for  the  purpose  of  select- 
ing another  umpire,  but  that  the  plaintiff  and 
the  appraiser  appointed  by  plaintiff  had  re- 
fused to  do  so.  Said  amended  answer  con- 
tains the  further  allegation  that  after  Beck- 
er had  resigned,  as  they  bad  alleged,  as  um- 
pire, and  declined  and  refused  to  act  as  such, 
and  bad  so  notified  the  appraiser  of  the  de- 
fendant company,  the  said  Becker,  without 
the  knowledge  or  consent  of  said  GUI,  the  ap- 
praiser for  the  plaintiff,  and  in  fraud  of  the 
rights  of  the  defendant,  and  in  conjunction 
with  said  Morrison,  appraiser  for  the  plain- 
tiff, fraudulently  made  an  alleged  award, 
signed  by  said  Morrison  and  Becker,  pretend- 
ing thereby  to  award  to  plaintiff,  against  the 
defendant  and  two  other  insurance  CMupa- 
nles,  the  sum  of  $4,109.  The  amended  an- 
swer farther  avers  that  the  alleged  award  is 
null  and  void  and  not  binding  in  any  manner 
upon  the  defendant. 

Plaintiff's  reply  states  that,  after  the  pur- 
ported award  had  been  signed  by  Becker  and 
Morrison  it  received  a  letter  from  the  ap- 
praiser 6111,  wherein  Gill  claimed  that  said 
Becker  had  resigned  as  umpire;  this  letter 
was  dated  July  2,  1916 ;  that  plaintiff  there- 
upon wrote  defendant  asking  the  defendant 
whether  it  repudiated  said  award  and  wheth- 
er it  took  the  position  that  said  award  was 
not  binding,  and  requested  defendant  to  reply 
to  plaintiff  with  reference  thereto;  that  the 
defendant  failed  and  refused  to  answer  said 
letter,  and  that  the  defendant  did  not  within 
90  days  after  signing  said  purported  award 
notify  plaintiff  that  It  claimed  that  said 
award  was  not  binding  upon  it;  and  that  by 
reason  of  the  facts  aforesaid  all  objections  to 
said  award  were  waived  by  the  defendant. 

No.  14870. 

We  take  up  first  the  appeal  of  the  insur- 
ance company. 

[1]  The  first  point  raised  by  the  appellant 
insurance  company  is  that  the  plaintiff  failed 
to  show  that  the  appraisers  had  followed  the 
terms  of  the  agreement  for  submission  to  ap- 
praisement, and  for  that  reason  the  purport- 
ed award  is  void,  and  the  court  should  have 
sustained  defendant's  demurrer. 

We  have  gone  over  the  record  carefully, 
and  find  therein  substantial  testimony  ad- 
duced by  witnesses  for  plaintiff  that  the 
terms  of  the  agreement  for  submission  to  ap- 
praisement was  followed  by  the  appraiser 
Morrison  and  Becker,  the  umpire,  in  arriving 
at  their  award,  and  the  court  properly  over- 
ruled plaintiff's  demurrer  and  submitted  the 
case  to  the  jury. 

[2]  As  to  the  next  point  raised,  that  this  is 
a  suit  on  an  award,  and  not  upon  a  policy  of 
fire  insurance,  we  must  rule  this  point  against 
app^ant.    Our  Supreme  Court  baa  directly 


so  decided  in  the  case  of  Zallee  r.  Laclede 
Mutual  Fire  &  Marine  Insurance  Co.,  44  Mo. 
536,  as  has  this  court  in  the  case  of  Kent  & 
Purdy  Paint  Co.  v.  ^tna  Insurance  Ck».,  165 
Mo.  App.  30,  146  S.  W.  78.  We  hold  that 
this  is  an  action  on  a  flre  insurance  policy  to 
recover  the  amount  of  the  appraisement  of 
loss  made  by  appraisers  anointed  pursuant 
to  a  requirement  in  the  policy  of  insurance 
itself  to  be  Invoked  when  the  insum  and  the 
insured  are  unable  to  agree  upon  the  amount 
of  the  loss,  and  it  is  therefore  clearly  not  aa 
action  on  an  "award"  under  "submission  to 
arbitration"  In  tbe  legal  sense  of  those  terms, 
but  a  suit  on  the  policy  of  fire  insurance  it- 
self. 

[3]  There  is  no  just  ground  for  the  defend- 
ant's criticism  of  the  trial  court's  action  iu 
permitting  what  the  defendant  has  termed  "a 
flood  of  hearsay  testimony  and  even  double 
hearsay  to  establish  the  values  of  some  of  the 
items  in  dispute,"  on  the  ground  that  the  evi- 
dence was  clearly  Incompetent  and  prejudi- 
cial. An  examination  of  the  pleadings  dis- 
closes that  tbe  defendant  in  its  amended  an- 
swer set  up  an  allegation  of  fraud  alleging 
that  the  plalntifTs  appraiser,  Morrison,  to- 
gether with  the  umpire,  Becker,  had,  in  fraud 
of  the  rights  of  the  defendant,  fraudulently 
made  an  alleged  finding  pretendinitf  therein 
to  award  to  plaintiff  and  against  the  defend- 
ant the  sum  set  out  therein. 

Under  this  state  of  the  pleadings  the  court 
permitted  the  appraiser  Morrison  and  the 
umpire,  Becker,  to  testify  as  to  tbe  various 
things  that  they  had  done  with  reference  to 
and  in  connection  with  the  appraising  of  the 
several  items  which  went  to  make  up  their 
award,  which  included  conversations  had  by 
them  and  each  of  them  with  others  who  were 
experts  in  values  as  to  some  items  which  it 
was  necessary  that  they  appraise  In  the  mat- 
ter in  controversy.  The  alleged  hearsay  evi- 
dence was  not  taken  for  the  purpose  of  fix- 
ing values  as  is  contended  here  by  the  in- 
surance company,  but  solely  for  the  purpose 
of  its  bearing  on  the  question  of  the  goml 
faith  and  motive  <m  the  part  of  said  ap- 
praiser and  umpire,  and  for  no  other  purpose. 
Adams  V.  Barber,  157  Mo.  App.  370, 138  S.  W. 
489.  Had  the  defendant  desired.  It  could 
pr(^>erly  have  requested  the  court  to  give  tbe 
jury  an  instruction  limiting  the  testimony  to 
such  purpose.  Having  failed  to  do  so,  appel- 
lant la  not  in  position  to  complain  thereof 
here. 

[4]  The  defendant  further  contends  that 
the  court  In  framing  the  l»sue  to  be  submit- 
ted to  the  jury,  namely,  whether  the  purport- 
ed award  "read  In  evidence  is  or  is  not  an 
award  and  binding  upon  the  parttes  In  this 
cause,"  submitted  to  the  jury  a  pure  ques- 
tion of  law  which  act  of  the  court  was  mau- 
ifest  error.  If,  in  point  of  fact,  the  court 
had  submitted  the  question  of  law  to  the 
jury  under  the  record  in  this  case,  the  plain- 
tiff could  not  complain  of  such  action  here. 
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beeanse  the  record  discloses  that  It  was  upon 
the  request  of  the  defendant's  counsel  that 
the  court  tried  the  Issues  separately  and  In 
the  maimer  it  did.  Graves  v.  Chapman,  248 
Mo.  88,  164  S.  W.  ftl.  But,  Irrespective  of 
that,  an  examination  of  the  Instructions 
shows  that  the  court  submitted  the  Issue  to 
the  Jury  predicated  upon  a  finding  of  each  of 
the  easttitlal  facts  necessary  for  determlna- 
Uotk  of  that  Issue. 

"We  have  examined  the  Instructions  given 
for  plaintiff  whldi  were  complained  of  by 
the  defendant  on  the  ground  that  they  did 
not  require  plaintiff  to  conform  to  the  terms 
of  submission  for  appraisement.  We  find 
no  merit  In  this  contention.  The  instruc- 
tloiis  anffldently  cover  the  case. 

No.  16043. 

[51  Plaintiff  below,  appellant  here,  assign* 
as  error  the  action  of  the  trial  court  In  over- 
ruling plaintiff's  motion  to  strike  out  alleged 
new  matter  set  up  as  an  affirmative  defense 
in  defendant's  amended  answer. 

Plaintiff  contends  that  the  insurance  com- 
pany having  filed  a  general  denial  as  its  an- 
swer, with  full  knowledge  of  all  the  facts 
most  be  held  to  have  waived  any  right  to 
file  an  amended  answer  setting  up  an  affirm- 
ative defense. 

The  examination  of  the  adjudicated  cases 
cited  In  support  of  this  contention  clearly 
shows  that  the  Instant  case  does  not  come 
witliln  the  purview  of  any  of  the  cases  so 
dted.  This  case  Is  not  one  in  which  the 
plaintiff  has,  tiy  reason  of  the  fact  that  a 
general  denial  has  been  filed,  been  induced 
to  spend  money,  or  submitted  to  annoyances 
and  Inconveniences  which  entailed  pecnnl- 
lary  damages;  in  fact,  there  is  no  conten- 
tion that  in  this  case  the  plaintiff  was  sub- 
jected to  any  expense  or  annoyance  by  rea- 
son of  defendant's  failure  to  plead  fully  in 
Its  original  answer.  Therefore  the  case  of 
Baoge  V.  liBglon  of  Honor,  1S3  Mo.  App.  154, 
132  S.  W.  276,  relied  on  by  plaintiff,  la 
not  in  point. 

In  the  case  of  Carp  v.  Quenn  Ins.  0>.,  116 
iln.  App.  528,  92  S.  W.  1137,  cited  by  plain- 
tiff aa  being  in  point,  we  find  on  examina- 
ti<m  that  the  defendant  In  that  case  filed 
an  amended  answer  Just  prior  to  the  second 
trial  of  the  case  after  a  reversal  in  the  ap- 
pellate court,  and  It  was  held  that,  had  plain- 
tiff filed  a  motion  to  strike  out  the  added 
defense.  It  should  have  been  sustained. 
Plaintiff  In  the  Instant  case  was  clearly  not 
prejudiced  by  the  filing  of  the  amended  an- 
swer, and  the  court  properly  within  its  dis- 
cretion allowed  defendant  to  file  same  and 
overruled  plaintiff's  motion  to  strike  out. 
We  therefore  rule  this  point  against  plain- 
tiff. 

(•]  nie  only  other  point  raised  by  the  plain- 
tiff is  that  the  court  permitted  the  defendant 
to  reed  the  verdict  of  the  first  Jury  upon  the 


question  of  the  validity  of  the  appraisement 
to  the  second  Jury  to  whom  was  submitted 
the  issue  of  whether  or  not  there  was  a  vex- 
atious refusal  to  pay  on  the  part  of  the  insur- 
ance company.  The  record  shows  that  the 
plaintiff  Itself  had  Introduced  In  evidence 
the  judgment  based  upon  that  verdict  In 
light  of  the  entire  record  in  the  case,  we 
hold  that  the  action  of  the  trial  court  in 
allowing  defendant  to  Introduce  the  verdict 
of  the  first  jury  In  evidence  was  not  preju- 
dicial error.  The  jury  properly  refused  to 
allow  the  plaintiff  damages  and  reasonable 
attorney's  feea  on  the  ground  that  the  com- 
pany had  vexatiously  refused  to  pay  the 
loss  under  the  policy  of  fire  insurance.  We 
have  considered  all  the  errors  assigned  by 
both  plaintiff  and  defendant,  and  find  no 
prejudicial  error. 

The  judgment  in  the  case  Is  accordingly 
affirmed. 

B.E1YNOIID&,  P.  J.,  and  AI/LEN,  J.,  con- 
cur. 


HERTFORD  v.  SPITOAUrSKT  et  a 
(No.  12144.) 

(Kansas  City  Court  of  Appeals.    MissoaiL 

De&  SL,  1817,    On  Rehearing, 

Jan.  28,  1918.) 

1.  Municipal    Cobporations    «b»706(1)    — 

STBEETB    —    LlABIUTT    FOB    NSOLIOKNCa    — 

Violation  of  Oedinancbs. 
Where  defendant  in  driving  an  automobile 
violated  ordinances  by  turning  to  the  left  to 
enter  an  intersecting  street  before  passing  be- 
yond the  center  of  such  street,  and  drove  in  such 
a  careless  manner  that  although  he  saw  plain- 
tiff coming  from  the  opposite  direction,  at  a 
time  when  he  had  34  feet  in  which  to  stop  his 
car,  and  could  have  stopped  it  in  10,  but  failed 
to  stop  it  within  44  feet  and  until  aft«r  colli- 
sion, be  was  negligent. 

2.  Municipal    Corpobations    ^=>706(10)    — 

STBEBTS— CONTBIBDTOBT  NIK3LIOENCK. 

Plaintiff,  on  a  motorcycle,  is  not  guilty  of 
contributory  negligence  in  not  anticipating  that 
defendant,  meeting  him,  would,  in  entering  an 
intersecting  street,  turn  his  automobile  on  the 
wrong  eide  of  the  intersection,  in  violation  of 
city  ordinance. 

3.  Municipal    Cobpobations    <d=3705(2)    — 
Stbebts— Negligencb— Case  Requibed. 

It  is  incumbent  on  one  driving  an  automo- 
bile on  the  wrong  side  of  the  street  to  use  far 
more  care  than  when  on  the  proi>er  aide,  while 
one  on  the  proper  side  is  only  required  to  use 
ordinary  care  for  his  own  safety,  in  view  of 
Laws  1911,  p.  322. 

4.  Municipal  Cobforationb  9=s>706<1>— Con- 

TBIBUTOBY      NEaUOENGS     —     IiAST     Glbab 

Ohancb— Oblivious  Tuebeof. 
A  petition  alleging  that  defendant  while 
driving  could  have  seen  plaintiff  in  a  position 
of  peril  in  front  of  his  automobile  in  time  to 
have  stopped,  but  failing  to  allege  that  the 
driver  of  me  car  saw  plaintiff's  position  of  peril 
and  "oblivious  thereof,"  is  held  sufficient  under 
the  facts  of  the  case;  the  allegation  of  obliv- 
iousness not  being  necessary. 

5.  Municipal  Corporations  ®=>706(2)— Va- 
riance Between  Allegations  and  Pboof. 

Where  the  petition  alleges  that  the  automo- 
bile was  negligently  run   into  the  motorcycle. 
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and  the'evidenoe  ahowa  the  motorcycle  ran  into 
the  negligently  driven  automobile,  this  was  not 
a  failure  by  plaintiff  to  prove  his  case  in  its 
entire  scope  and  meaning  under  Rev.  St.  1909, 
i  2021,  but  at  most  it  was  a  variance  not  mis- 
leading under  section  1846. 

6.  Appeal  and  Eebob  <g=s>1170(9)— Harmless 
Ebbok  —  Vaeiance  Between  Pleadings 
AND  Instructions. 

Where  the  petition  alleges  plaintiff  was  in  a 
position  of  peru  "in  front  of  said  automobile," 
while  plaintiff's  instrnction  No.  1  permits  a  re- 
covery if  the  collision  occurred  at  any  point  in 
the  intersection  of  the  streets,  and  there  was  no- 
conflict  as  to  where  the  collision  occurred,  the 
instruction  Was  not  broader  than  the  petition 
or  the  nroof,  and  the  error,  if  any,  was  harmless, 
under  Kev.  St  1909,  g  2082. 

7.  MtTNICIPAL  CORFOBATIONS  €=>706(8)— NEO- 
LIQENCB— iNSTBUCnON. 

It  was  not  error  to  refuse  an  instruction 
that  if  plaintiff's  motorcycle  ran  into  the  auto- 
mobile their  verdict  should  be  for  the  defend- 
ant, where  the  motorcycle  may  have  run  into 
the  automobile  and  its  driver  have  been  with- 
out fault. 

8.  Tbial  «=>260(1)— Instbuctions  Pboperlt 

COVEKED. 

Refusal  to  give  a  requested  instruction  as 
to  matters  properly  covered  by  other  instruc- 
tions is  not  error. 

9.  Tbial  <3=>252(8)  —  Use  of  Hiohwat  —  In- 
stbuctions— Speculation. 

An  instruction  in  a  personal  injury  case 
permitting  the  jury  to  speculate  as  to  what 
would  have  happened  if  defendant  had  kept  on 
the  proper  side  of  the  street  is  rightly  refused. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  O.  Thomas,  Judge. 

"Not  to  be  officially  published." 

Action  by  John  Heryford,  an  infant,  by  J. 

O.  Heryford,  bis  next  friend,  against  John 

Spltcaufsky   and   another,  copartners   doing 

.  business  as  Spltcaufsky  Bros.    Judgment  for 

plaintiff,  and  defendants  appeal.    Affirmed. 

Gage,  I/add  &  Small,  of  Kansas  City,  for 
appellants.  Griffin  &  Orr,  of  Kansas  City, 
for  respondent. 

BLAND,  J.  On  the  1st  day  of  April,  1915, 
plaintiff,  while  riding  a  motorcycle  south- 
ward on  Grand  avenue  In  Kansas  City,  Mo., 
collided  with  an  automobile  being  driven  by 
defendant  Charles  Spltcaufsky,  at  the  inter- 
section of  Twenty-Fourth  street  and  Grand 
avenue  in  said  city.  In  his  petition  plaintiff 
alleged  that  defendant  saw  or  could  have 
seen  plaintiff  in  a  position  of  peril  in  time,  by 
the  exercise  of  ordinary  care,  to  have  stopped, 
etc.,  and  further  pleaded  an  alleged  viola- 
tion of  the  statutes  of  Missouri  in  relation 
to  the  manner  and  speed  at  which  a  motor 
vehicle  may  be  driven,  and  an  alleged  viola- 
tion of  Ordinance  9261,  of  Kansas  City,  Mo., 
prescribing  rules  of  the  road.  The  petition 
further  alleged  that  section  26  of  said  ordi- 
nance provided  that: 

"A  vehicle  when  turning  to  the  left  to  enter 
an  intersecting  street  shall  not  tarn  until  it 
shall  have  passed  beyond  the  center  of  such  in- 
tersecting street." 

And  section  52  thereof  provided  that: 

"Every  person  operating  a  motor  vehicle  on 
the  public  streets^  boulevards  or  parkways  or 


park  roads  within  the  city,  diall  drive  the  same 
in  a  careful  and  prudent  manner,  and  at  a  rate 
of  speed  that  shall  not  endanger  the  property 
of  anotlier  or  the  life  or  limb  of  any  person 
or  persons." 

Defendants  make  the  point  that  a  demurrer 
to  the  evidence  should  have  been  sustained. 

[1]  The  undisputed  evidence  shows  that  the 
collision  took  place  about  noon  on  the  day  in 
question,  that  the  streets  were  dry,  the  day 
a  bright  one,  and  there  was  notbdng  to  ob- 
struct the  view  of  either  plaintiff  or  said 
defendant.  Twenty-Fourth  street  at  the  in- 
tersection of  Grand  avenue  is  50  feet  from 
property  line  to  property  line.  Grand  avenue 
is  100  feet  from  property  line  to  property- 
line.  The  remaining  evidence  is  very  conflict- 
ing, but  taken  in  Its  most  favorable  light  to 
plaintiff  it  shows  that  said  defendant  was 
driving  in  the  center  of  Grand  avenue  and 
approaching  Twenty-Fourth  street  from  the 
south  at  a  rate  of  speed  of  from  5  to  6  miles 
an  hour;  that  he  proceeded  northward  un- 
til he  reached  a  point  11  feet  south  of  the 
center  of  Twenty-Fourth  street;  that  at  that 
point  he  turned  to  the  west  on  the  latter 
street  and  proceeded  on  the  south  side  of  the 
east  and  west  center  line  thereof  at  the  same 
rate  of  speed  until  he  reached  a  place  3  or 
4  feet  from  the  west  curb  of  Grand  avenue; 
that  at  this  point  a  collision  occurred  between 
plaintiff  and  said  defendant  by  the  motor- 
cycle of  the  former  running  into  the  front 
fender  of  defendants*  automobile;  that  the 
point  of  collision  was  9  feet  south  of  said 
center  line  of  Twenty-Fourth  street;  that 
after  the  collision  the  driver  of  the  automo- 
bile proceeded  at>out  10  feet  before  his  car 
was  brought  to  a  stop.  The  evidence  further 
shows  that  plaintiff  was  approaching  Twenty- 
Fourth  street  on  the  west  side  of  Grand 
avenue  from  the  north,  riding  his  motorcycle, 
and  when  he  reached  the  north  line  of 
Tw^enty-Fourth  street  he  was  proceeding  at 
the  rate  of  10  miles  per  hour;  that  at  this 
point  he  slowed  up  and  looked  both  east  and 
west  on  Twenty-Fourth  street,  and  he  says 
that  he  did  not  see  defendants'  automobile; 
at  this  point  he  was  5  to  7  feet  from  the  west 
curb  of  Grand  avenue.  He  then  speeded  up 
and  proceeded  from  this  point  to  the  point  of 
collision  at  the  rate  of  from  5  to  10  miles 
per  hour,  looking  directly  ahead. 

Plaintiff  did  not  see  defendants'  car  until 
the  same  was  within  10  feet  to  the  east  of 
plaintiff,  and  at  this  time  plaintiff  did 
everything  he  could  to  stop  his  motorcycle, 
but  was  unable  to  do  so  before  the  collision. 
The  defendant  Charles  Spltcaufsky  testified 
that  he  saw  plalnUff  200  feet  north  of 
Twenty-Fourth  street,  and  that  he  saw  him 
both  at  the  times  he  slowed  up  and  speeded 
up.  Tlie  only  evidence  In  the  record  as  to 
wliat  distance  the  automobile  could  iiave 
been  stopped  at  any  given  rate  of  speed  was 
that  It  could  have  been  8toi4)ed  within  10 
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feet,  going  at  the  rate  of  5  or-  S  wUes  per 
hour. 

We  think  that  when  plaintiff  speeded  up 
his  motorcycle  to  cross  Twenty-Fourth  street 
it  was  the  duty  of  the  driver  of  the  antomo- 
bile  to  anticipate  danger,  and  consequently  to 
use  all  means  to  avert  the  accident  Plain- 
tiff Introduced  no  direct  evidence  as  to  ex- 
actly where  the  automobile  was  at  this  time, 
but  there  are  circumstances  brought  out  in 
the  evidence  from  which  the  Jury  could  find 
this  fact.  Taking  the  evidence  on  this  point 
In  Its  most  favorable  light  to  plaintiff,  we 
may  assume  that  from  the  time  plaintiff 
speeded  np  his  motorcycle  until  the  colli- 
sion he  passed  over  34  feet  of  space.  This  Is 
arrived  at  by  the  fact  that  Twenty-Fourth 
street  Is  50  feet  in  width  and  from  the  north 
line  thereof  to  the  center  would  be  25  feet, 
and  the  collision  occurred  0  feet  south  of  the 
center,  making  34  feet  in  all;  we  also  may 
assume  that  plaintiff  rode  over  this  34  feet 
at  the  rate  of  5  miles  per  hour.  We  may  al- 
so assume  that  from  the  time  plaintiff  speed- 
ed up  until  the  colUdon  the  driver  of  the 
automobile  was  likewise  proceeding  at  the 
rate  of  5  miles  per  hour,  and  the  conclusion 
is  that  as  plaintiff  covered  34  feet  the  auto- 
mobile likewise  covered  34i  feet  from  the 
time  the  driver  of  the  latter  saw  plaintiff 
speed  up  to  cross  Twenty-Fourth  street.  Un- 
der these  facts  the  driver  of  the  automobile 
had  34  feet  within  which  to  stop  after  seeing 
the  danger,  and  he  could  have  stopped  with- 
in 5  or  6  feet  The  facts  show  that  he  not 
only  did  not  stop  in  the  34  feet,  but  proceed- 
ed 10  feet  farther  before  stopping,  or  that  he 
ran  44  feet  in  all.  If  we  assume  that  the 
driver  of  the  automobile  was  going  at  the 
rate  of  6  mil^  per  hour,  then  he  had  even  a 
greater  distance  In  which  to  stop.  We  think 
these  facts  make  out  a  case  of  negligence  in 
favor  of  plaintiff. 

[2]  But  defendants  argue  that  plaintiff 
was  negligent,  and  that  It  was  his  negligence 
and  not  that  of  the  driver  of  the  automobile 
that  caused  the  injury.  This  argument  is 
based  upon  the  assumption  that  when  plain- 
tiff slowed  up  and  looked  to  the  east  he  saw 
the  automobile  approaching  on  Twenty- 
Fourth  street  from  the  east,  and  at  that  time 
it  was  the  duty  of  plalntlfl  to  have  taken 
some  means  to  have  avoided  the  accident, 
whereas  the)  evidence  shows  that  nothing 
was  done  by  plaintiff  toward  stopping  his 
motorcycle  until  the  automobile  was  within 
10  feet  to  the  east  of  him. 

We  see  no  merit  in  this  contention.  In  the 
first  place  plaintiff  said  that  he  did  not  see 
the  automobile  at  all,  and  he  certainly  was 
under  no  obligation  to  anticipate  that  de- 
fendant would  cross  Qrand  avenue  by  pro- 
ceeding westward  on  Twenty-Fourth  street 
on  the  south,  or  wrong,  side  thereof,  and  this 
is  true,  even  though  we  assume  that  plaintiff 
did  see  the  automobile  at  the  time  he  looked 
and  saw  It  proceeding  at  the  very  slow  rate 


of  5  miles  per  hour.  It  was  not  the  duty  of 
plaintiff  to  anticipate  that  the  driver  of  the 
automobile  would  wrongfully  proceed  west- 
ward on  Twenty-Fourth  street  on  the  wrong 
side  of  the  street,  but  after  plaintiff  speeded 
up  to  cross  Twenty-Fourth  street  it  was 
his  duty  only  to  anticipate  vdilcles  coming 
from  the  east  on  the  north  side  of  Twenty- 
Fourth  street  and  not  on  the  south  side  of 
said  street.  He  also  was  burdened  with  the 
further  duty  of  looking  In  front  of  him  in 
the  direction  In  which  be  was  going. 

[3]  Plaintiff  testified  that  after  he  started 
up  to  cross  Twenty-Fourth  street  he  was 
looking  directly  in  front  of  him.  On  the 
other  hand,  it  was  the  duty  of  the  driver  of 
the  automobile  to  look  north  of  Twenty- 
Fourth  street  on  the  west  side  of  Grand 
avenue  for  vehicles  approaching  and  cross- 
ing Twenty-Fourth  street  to  the  south,  and 
if  he  saw  any  such  vehicle,  such  as  occurred 
in  this  case,  it  was  his  duty  to  stop  his  auto- 
mobile in  the  shortest  space  possible  after 
the  appearance  of  danger.  It  was  incumbent 
upon  the  driver  of  the  automobile  to  use 
far  more  care  in  driving  his  automobile  on 
the  wrong  side  than  If  he  were  driving  it  on 
the  proper  side  of  the  street.  For  these  rea- 
sons we  also  overrule  defendants*  contention 
that  plaintiff  was  guilty  of  contrlbntor>- 
negligence  as  a  matter  of  law.  In  this  con- 
nection It  may  be  stated  that  plaintiff  under 
the  motor  vehicle  statute  touching  the  degree 
of  care  with  which  a  motor  vehicle  must  be 
driven  (Laws  1911,  p.  322),  was  only  required 
to  use  ordinary  care  for  his  own  safety  (Ad- 
vance Transfer  Co.  v.  Railroad,  195  S.  W. 
566 ;  Hopkins  v.  Sweeney  Automobile  School 
Co.,  196  S.  W.  772). 

[4]  Defendants  attack  that  portion  of  the 
petition  which  defendants  say  alleges  a  cause 
of  action  under  the  humanitarian  or  last 
chance  doctrine.  The  petition  alleges  that 
the  driver  of  the  automobile  could  have  seen 
plaintiff  in  a'  position  of  peril,  or  approach- 
ing a  position  of  peril.  In  front  of  said  auto- 
mobile in  time  to  have  stopped  the  latter  or 
turned  it  aside,  but  it  fails  to  allege  that  the 
driver  of  the  car  saw  plaintiff  In  a  position 
of  peril  and  oblivious  thereof.  Under  the 
facts  in  this  case  It  was  not  necessary  for 
plaintiff  to  allege  the  element  of  oblivious- 
ness. As  was  stated  by  this  court  in  Bybee  v. 
Dunham,  198  S.  W.  loc.  clt  193: 

"The  function  that  'obliviousness  to  peril' 
plays  in  last  chance  cases  is  to  show  that  the 
injured  party  did  not  purposely  or  wantonly  ex- 
pose himself  to  danger,  and  also  to  inform  the 
operator  of  the  car,  or  other  dangerous  agency, 
that  the  other  party  is  goin^  into  danger,  or,  if 
already  in,  that  he  is  not  going  to  get  out  of  it, 
and  that  therefore  the  operator  must  act  to 
avoid  the  injury." 

The  evidence  In  the  case  at  bar  does  not 
contain  any  Inference  that  the  operator  of 
the  automobile  might  be  excused  on  the 
ground  that  he  thought,  and  had  a  right 
to  think,  that  plaintiff  was  alive  to  his  peril 
and  would  get  out  in  time.     The  contested 
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issne  was:  When  did  plaintiff  get  into  dan- 
ger— just  Iiefore  the  collision  as  defendant 
claimed,  or  at  a  time  long  enough  before  to 
hare  enabled  the  operator  of  the  automobile 
to  stop  or  to  turn  aside  to  avoid  it?  Plain- 
tUTs  evidence  carried  ample  inferences  that 
be  was  not  going  to  get  out  of  danger,  and 
that  the  driver  of  the  automobile  could  and 
should  have  stoppetl.  These  was  no  evidence 
anywhere  raising  an  Inference  that,  if  plain- 
tiff got  into  danger  when  plaintiff's  evidence 
said  he  did,  then  the  want  of  obliviousness 
to  danger  had  any  Influence  on  the  driver 
of  the  automobile.  Hence  we  are  Justified  In 
saying  that  "obliviousness  to  peril"  was  not 
a  contested  issue  in  the  case.  Bybee  v.  Dun- 
ham, supra.  Hence  the  evidence  followed  the 
allegations  of  the  petition,  and  the  petition 
stated  a  cause  of  action  under  the  facts  of 
this  case.  It  is  true  that  in  plaintiff's  main 
instruction  he  tells  the  Jury  that  he  may  re- 
cover, even  if  he  was  negligent  in  not  keeping 
a  vigUant  watch  for  approaching  vehicles. 
We  find  no  error  in  this  instruction.  In  it 
plaintiff  assumed  a  greater  burden  than  be 
was  called  upon  to  carry. 

[5,  6]  The  petition  alleges  that  the  automo- 
bile was  negligently  run  into  the  motorcycle, 
while  the  evidence  shows  the  motorcycle 
ran  into  the  automobile.  Defendants  urge 
that  this  was  a  failure  of  proof.  We  do  not 
think  80.  This  was  not  a  failure  by  plain- 
tiff to  prove  his  case  in  Its  entire  scope  and 
meaning  (section  2021,  R.  S.  1909),  but,  at 
most,  it  was  a  variance  (section  1846,  R.  S. 
1909).  The  petition  also  alleges  that  plain- 
tiff was  In  u  position  of  peril  "in  front  of 
said  automobile,"  while  plaintiff's  Instruc- 
tion No.  1  permits  a  recovery  if  the  collision 
occurred  at  any  point  at  the  intersection  of 
the  streets.  In  this  defendants  urge  that 
the  Instruction  is  broader  than  tbe  allega- 
tions of  the  petition.  Tliis  is  extremely  tech- 
nical. As  the  evidence  showed  that  it  was 
broad  daylight,  that  defendant  Charles  Spit- 
caofsky  saw  plaintiff  at  the  time  the  latter 
started  to  cross  Twenty-Fourth  street,  and 
there  being  no  substantial  conflict  in  the  evi- 
dence as  to  the  point  where  the  collision  oc- 
curred, we  think  this  wise  unlike  Young  v. 
Dunlap.  195  Mo.  App.  119,  190  S.  W.  1041, 
and  that  the  error,  if  any,  was  harmless. 
Section  2082,  R.  S.  1909. 

[7]  In  defendants'  refused  instruction  No. 
2  they  sought  to  Instruct  the  jury  that  if 
plaintiff  ran  into  the  automobile,  their  ver- 
dict should  be  for  the  defendants.  Defend- 
ants make  this  a  basis  of  a  claim  of  error. 
Plaintiff  was  not  precluded  from  recovering 
whether  the  motorcycle  ran  into  the  automo- 
bile or  the  automobile  ran  into  the  motorcy- 
cle. The  motorcycle  may  have  run  into  the 
nntomobUe  and  the  driver  thereof  have 
been  without  fault,  while  the  driver  of  the 
automobile  may  have  been  the  only  one  at 
fault 

[I]  The  court  properly  refused  defendants' 
instruction  No.  6.    The  things  sought  to  be 


covered  in  this  Instruction  were  fully  covered 
in  defendants'  given  Instructions  Nos.  7,  11, 
12,  and  13. 

[9]  Defendants'  instruction  No.  8  was  prop- 
erly refused.  This  instruction  told  the  jury 
that  if  they  believed  that  if  the  driver  of  the 
automobile  bad  waited  until  be  had  crossed 
the  center  line  of  Twenty-Fourth  street  be- 
fore he  turned  west  the  accident  would  not 
have  been  avoided,  their  verdict  should  be 
for  the  defendants,  even  though  they  found 
the  driver  negligently  turned  west  before 
reaching  the  center  line  of  Twenty-Fourth 
street.  This  was  inviting  the  Jury  to  go  into 
the  realm  of  speculation.  The  instruction 
required  the  Jury  to  find  that  the  driver  of 
the  automobile  turned  west  south  of  the 
center  line  of  Twenty-Fourth  street,  and  the 
collision  was  thereafter  bad,  and  then  per- 
mitted the  jury  to  speculate  as  to  what 
would  happen  If  the  driver  of  the  automo- 
bile had  crossed  north  of  the  center  line  of 
Twenty-Fourth  street  as  he  should  have  done. 

We  have  carefully  examined  all  of  the 
other  refused  instructions,  and  find  that  the 
rulings  of  the  court  thereon  were  proper. 

The  judgment  is  affirmed.    AH  concur. 

On  Rehearing. 

The  petition  alleged  that  the  driver  of  de- 
fendants' automobile  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  plaintiff  at 
the  intersection  of  Twenty-Fourth  street  and 
Grand  avenue  "In  a  position  of  peril  or  ap- 
proaching a  position  of  peril  in  front  of  said 
automobile  in  time  to  have  stopped  said  au- 
tomobile or  turned  or  swerved  it  to  one  side 
away  from  plaintiff  and  the  motorcycle  which 
he  was  riding,  and  by  any  or  all  of  said  acts 
could  have  avoided  running  Idto,  upon,  and 
against  jdaintiff,  but  that  said  defendant 
carelessly  and  negligently  failed  to  do  so,  by 
reason  of  which  plaintiff  was  struck  by  said 
automobile  and  injured  as  hereinafter  set 
out."  Plaintiff's  instruction  No.  1  permitted 
a  recovery  if  the  collision  occurred  at  any 
point  at  the  intersection  of  said  streets. 

Defendants  urge  that  as  the  petition  al- 
leged that  plaintiff  was  In  a  position  of  peril 
or  approaching  a  position  of  peril  in  front  of 
said  automobile,  and  that  said  automobile 
was  run  into,  upon,  and  against  plaintiff  and 
the  motorcycle  on  which  be  was  riding,  and 
that  the  evidence  shows  that  instead  of  tbe 
automobile  running  Into  the  motorcycle  tbe 
motorcycle  ran  into  the  automobile,  that 
therefore  plaintiff  was  not  in  a  position  of 
peril  "In  front  of  the  automobile,"  and  that, 
therefore,  there  was  a  fatal  variance  between 
tbe  petition  and  tbe  proof,  and  that  plaintiff's 
Instruction  No.  1  did  not  follow  the  allega- 
tions of  the  petition. 

Defendants  In  tbelr  motion  for  a  rehearing 
call  our  attention  to  tbe  case  of  State  ex  reL 
T.  Ellison,  270  Mo.  645,  195  S.  W.  722,  and 
urge  that  our  decision  upon  tbe  foregoing 
matters  Is  In  conflict  with  that  decision  of  the 
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Supreme  Court  In  that  case  plaintiff  alleged 
In  ber  petition  that  the  deceased,  who  was  a 
miner,  was  working  at  removing  roof  sup- 
ports that  had  been  left  when  the  rooms  of 
the  mine  were  "turned."  Her  i)etltion  was 
drawn  on  the  theory  that  at  a  point  in  a  mile 
long  entry,  15  to  20  feet  from  the  working 
place  of  deceased,  his  master  bad  permitted 
a  bad  roctf  to  remain,  and  he  had  gone  to  that 
point  to  eat  his  dinner,  not  knowing  it  was. 
unsafe,  and  was  killed  by  the  falling  of  the 
fragile  roof.  An  Instruction  was  given  which 
permitted  a  recovery  if  a  large  slab  of  rock 
fell  from  the  roof  of  "one  of  the  main  en- 
tries," without  limiting  the  point  of  injury  to 
the  place  in  tbe  entry  at  which  the  petition 
charged  the  negligence  was.  It  was  held 
that  tbe  court  erred  in  giving  the  Instruction 
as  It  was  broader  than  tbe  petition. 

As  stated  in  the  main  opinion  in  this  case, 
plaintiff  was  seen  by  the  driver  of  the  auto- 
mobile In  a  position  of  peril  when  plaintiff 
started  across  Twenty-Fourth  street,  and  at 
this  place  be  was  34  feet  in  front  of  the  au- 
tomobile and  34  feet  to  the  side  of  tbe  auto- 
mobile. After  verdict  tbe  petition  must  be 
given  a  liberal  construction,  and  under  tbe 
drcumstances  of  this  case  we  believe  that 
an  allegation  that  plaintiff  was  in  a  position 
ot  peril  and  approaching  a  position  of  peril 
In  front  of  said  automobile  is  supported  by 
the  proof  In  this  case.  The  fact  that  plaintiff 
was  In  a  position  of  peril  to  the  side  of  the 
automobile  as  well  as  In  front  of  it  we  think 
would  make  no  difference.  He  was  as  much 
In  front  of  the  automobile  as  be  was  to  the 
side  of  It  Under  the  allegations  of  the  peti- 
tion, If  plaintiff  was  at  any  place  at  the  in- 
tersection of  Twenty-Fourth  street  and  Grand 
avenue  In  a  position  of  peril  In  front  of  the 
automobile,  be  was  entitled  to  recover.  His 
Instruction  No.  1  was  no  broader  than  the 
allegations  of  the  petition. 

We  have  carefully  examined  the  evidence 
in  this  cttae,  and  have  reached  the  conclusion 
that  It  is  impossible  to  tell  whether  the  auto- 
mobile ran  Into  the  motorcycle,  or  tbe  motor- 
cycle ran  Into  the  automobile.  Apparently 
tbe  two  machines,  until  a  moment  before  the 
accident  were  running  at  right  angles  to  each 
other,  bat  the  driver  of  the  automobile  stated 
tbat  Just  before  the  collision  he  saw  an  ac- 
cident was  Inevitable,  and  be  swerved  his 
car  around  toward  tbe  south.  There  was 
other  evidence  tbat  the  side  of  tbe  front  fend- 
er ot  tbe  antomobilf  and  tbe  front  part  of  tbe 
front  wheel  of  the  motorcycle  came  together. 
As  tbe  automobile  was  going  In  a  diagonal 
directioa  at  the  time  of  tbe  colllsian,  It  is 
Impossible  to  tell  whether  the  side  or  fender 
of  the  automobile  struck  or  "side-swiped"  tbe 
front  wheel  of  the  motorcycle,  or  tbe  motor- 
cycle struck  the  side  or  fender  of  tbe  auto- 
nM>bUe.  Tbe  petition  charges  that  tbe  anto- 
moMle  ran  Into  tbe  motorcycle.   Tbe  evidence 


shows  a  collision  between  the  two  machines, 
but  is  not  clear  as  to  which  ran  into  the 
other.  Under  such  circumstances  there  could 
have  been  nothing  more  than  a  variance  be- 
tween the  pleading  and  proof,  and  not  a  fail- 
'Ure  on  the  part  of  plaintiff  to  prove  his  case 
In  Its  entire  scope  and  meaning. 

We  think  this  case  entirely  unlike  tbat  of 
State  ex  rel.  v.  Ellison,  supra. '  In  tbat  case 
the  Instruction  permitted  a  recovery  If  the 
accident  happened  as  much  as  a  mile  away 
from  the  point  alleged  in  the  petitloil  as  being 
the  place  where  the  accident  happened,  or 
even  in  another  entry  of  tbe  mine  than  that 
where  the  accident  happened.  In  either  case 
the  instruction  permitted  a  recovery  for  an 
accident  that  might  have  happened  at  a  place 
where  there  was  no  duty  on  tbe  master  to 
keep  the  mine  safe. 

The  motion  for  rehearing  Is  overruled. 


SICKEL  et  ux.  v.  DAVIS.     (No.  14842.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Jan. 

8,  1918.) 

1.  Husband  and  Wife  9=3232  (3)— Instbttc- 

TioN»— Support  bt  Evidence. 
In  an  action  for  rent  and  damages  to  prop- 
erty against  a  wife  whose  huBband  had  rented 
the  premises  and  occupied  them  with  her  in 
conducting  a  dancing  academy,  but  had  finally 
deserted  his  wife,  who  continued  to  occupy,  for 
2  months,  not  knowing  when  her  husband  might 
be  back,  where,  according  to  tbe  admissions  of 
plaintiff,  he  did  not  know  when  certain  chairs 
disappeared  from  the  premises,  there  was  no 
evidence  on  which  to  predicate  declaratious  of 
law  dealing  with  the  question  of  the  wife's  lia- 
bility for  the  loss  of  the  chairs. 

2.  Husband  and  Wife  «s>232  (3)— Instbuc- 

TIONS— SUPPOBT  BT  EVIDENCE. 

In  such  action,  a  declaration  of  law  relative 
to  recovery  of  rents  against  the  wife  wag  prop- 
erly refused,  where  there  was  no  evidence  as  to 
an  occupation  of  the  premises  by  the  wife  to  a 
certain  date  to  support  it 

3.  Husband  and  Wife  $=3232^3)  —  Action 
FOR  Rent  Against  Wife  of  Tenaht— Suf- 
ficiency OP  EIVIDENCB. 

In  such  action,  evidence  held  sufficient  to 
support  finding  and  judgment  for  defendant 
wife. 

Awpeal  from  St  Louis  Circuit  Court;  Leo 
S.  Bassieur,  Judge. 

"Not  to  be  officially  published." 

Action  by  Theodore  C.  SIckel  and  wife 
against  Mary  Davis  and  Charles  P.  Davis, 
ber  husband.  The  action  was  dismissed  as 
to  Charles  F.  Davis,  and  from  a  judgment 
for  defendant  Mary  Davis,  plaintiffs  appeal. 
Judgment  ordered  affirmed. 

Fagln  &  Kane,  of  St.  Louis,  for  appellants. 
Burr  S.  Goodman  and  Alfred  J.  Strobans, 
both  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  begun  be- 
fore  a  Justice  of  the  peace  to  recover  upon 
an  account  "for  rait  and  damagres  to  prop- 
erty 8201  Park  avenue."  Three  items  of  the 
account  are  for  3  months'  rent  from  May  15, 
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1911,  to  August  15,  1011,  at  $60  per  month. 
Another  item  Is  for  $16.23  claimed  to  be  dae 
ns  water  license;  and  other  items  are  for 
thp  alleged  value  of  certain  chairs,  screens, 
doorbells,  etc.  The  suit  originally  proceeded 
against  both  Mary  Davis,  this  respondent, 
and  her  husband,  Charles  P.  Davis,  but  In 
the  circuit  court  the  action  was  dismissed 
as  to  Charles  P.  Davis.  The  trial  before  the 
•court  without  a  jury,  a  Jui7  having  been  waiv- 
ed, resulted  In  a  finding  and  Judgment  for  the 
defendant  Mary  Davis;  and  the  i^alntlffs 
prosecute  the  appeal  before  us. 

It  appears  that  plaUitlfTs,  being  the  owners 
of  a  building  on  Park  avenue  in  the  city  of 
St  Louis,  rented  certain  floors  thereof  to 
t'hnrles  P.  Davis,  who,  together  with  his 
wife,  the  respondent,  occupied  such  premises 
In  conducting  n  dancing  academy.  The  evi- 
dence is  that  Mr.  and  Mrs.  Davis  had  thus 
used  the  premises  for  13  years,  but  nothing 
ai)penrs  as  to  the  nature  of  the  tenancy  prior 
to  1908  or  1909,  when  a  lease  was  executed 
by  the  plaintiffs  to  Charles  P.  Davis.  Davis 
hold  the  premises  as  tenant  under  this  lease 
until  March,  1911.  According  to  the  testi- 
mony he  sometimes  paid  the  rent  personally, 
but  often  the  money  was  handed  to  plain- 
tiff Theodore  Sickel  by  Mrs.  Davis.  It  ap- 
pears that  on  or  about  March  16,  1911,  Davis 
absented  himself  from  the  place,  deserting 
his  wife,  the  respondent.  The  evidence  is 
that  respondent  continued  to  operate  the 
dancing  academy  for  a  time,  not  knowing 
where  her  husband  had  gone  or  when  he 
might  return,  and  paid  the  rent  therefor  to 
May  15,  1911.  Though,  as  said,  plaintiffs 
instituted  the  action  against  both  respondent 
and  her  husband,  after  dismissing  as  to  the 
husbahd  in  the  circuit  court  they  sought  to 
hold  respondent  liable  as  a  tenant  tor  rent 
accruing  after  May  15,  1911,  upon  the  testi- 
mony of  Theo.  Sickel  to  the  effect  that  la 
February,  1911,  Davis  upon  paying  a  month's 
rent  to  the  witness,  stated  that  he  would 
make  no  further  payments,  and  that  respond- 
ent came  up  at  the  time  and  said,  "I  will  take 
it  over."  Respondent  denies  that  she  made 
any  such  statement. 

It  appears  that  the  plaintiffs,  under  date 
of  June  5,  1911,  executed  a  lease  upon  the 
promises  to  one  Roth  and  his  wife.  Plain- 
tiff Theo.  Sickel  testified  that  the  lease  was 
rejected,  and  that  "the  deal  didn't  go 
through."  Respondent,  however,  testified  that 
the  premises  were  rented  to  Mr.  and  Mrs. 
Itoth  in  June  or  July,  1911.  There  was  testi- 
mony that  after  respondent  moved  from  the 
premises,  certain  chairs,  which  had  been 
rented  with, the  building  many  years  prior 
thereto,  were  missing,  and  that  it  was  found 
that  certain  screens,  doorbells,  locks,  etc, 
had  been  destroyed  or  damaged. 

The  trial  court  refused  three  declarations 
of  law  offered  by  plaintiffs,  stating  that  the 
court  was  of  the  opinion  tltat  they  were  not 
base<l  upon  the  evidence,  and  made  a  finding 
of  facts.     The  court  found  the  facts  to  be 


that  the  lease  to  Davis  was  never  surrender- 
ed by  him  nor  dedared  forfeited  by  plain- 
tiffs ;  that  the  respondeat,  Mrs.  Davis,  merely 
occupied  the  premises  with  her  husband  and 
assisted  him  in  the  said  business,  be  being 
the  tenant ;  and  that  after  Davis  deserted  her 
she  paid  2  months'  rent,  and  occntded  the 
premises  under  and  in  behalf  of  her  husband, 
and  did  not  bind  herself  for  the  paym^it  of 
rents  to  accrue  thereafter.  And  the  court  al- 
so found  that  the  evidence  offered  by  plain- 
tiffs as  to  the  alleged  missing  personal  prop- 
erty failed  to  show  that  the  same  was  on 
hand  when  Davis  left,  or  that  any  loss  or 
damage  accrued  while  respondent  remained 
upon  the  premises  thereafter. 

[1]  It  is  argued  that  the  court  erred  In  re- 
fusing the  declarations  of  law  offered  by 
plaintiffs.  One  of  them  dealt  with  the  ques- 
tion of  respondent's  liability  for  the  alleged 
loss  of  the  chairs  mentioned,  and  another 
had  reference  to  the  damage  charged  to  have 
been  done  to  the  property  as  stated  above. 
We  think  that  there  was  no  error  In  refus- 
ing these  declarations  of  law.  for  the  reason 
that  the  evidence  adduced  failed  to  show  any 
liability  on  the  part  of  this  respondent  for 
any  such  alleged  loss  or  damage.  There  Is 
no  evidence  to  show  that  the  damage  to 
screens,  doorknobs,  etc,  if  aqy,  occurred 
whUe  respondent  ranalned  upon  the  premis- 
es after  having  been  deserted  by  her  husband. 
Nor  can  there  be  said  to  be  any  evidence  to 
fasten  upon  respondent  liability  for  the  chairs 
which  plaintiffs  claim  were  missing  when 
tl>ey  obtained  possession  of  the  premises. 
In  this  connection  appellant's  learned  counsel 
points  out  that  plaintiff  Theo.  Sickel,  in  the 
early  part  of  his  testimony,  stated  that  when 
"the  defendants"  moved  out  "they"  took  out 
plaintiffs'  chairs,  stoves,  etc.  But  his  subse- 
quent testimony  shows  what  he  meant  and 
the  extent  of  his  knowledge  on,  the  subject. 
Immediately  following  his  statement,  supra, 
he  testified  thus: 

"Q.  Do  you  mean  that  these  chairs  that  you 
are  suing  for  [146  chairs  and  20  camp  chairs] 
were  in  the  premises  when  they  wire  rented  to 
the  defendant?  A.  Yes,  sir.  Q.  And  .they  were 
not  there  when  they  moved  out?  A.  No,  sir. 
Q.  Is  that  the  theory  upon  which  yofQ  brought 
this  suit?    A.  Yes,  sir." 

And  on  redirect  examination,  after  he  had 
stated  that  145  chairs  were  missing  when  re- 
spondent left  the  premises,  he  was  asked  if 
he  knew  when  they  disappeared,  and  he  re- 
plied, "Oh,  no;  •  •  •  I  dont  know  when 
they  disappeared."  And  as  to  the  camp 
chairs,  he  stated  that  20  of  them  were  miss- 
ing when  respondent  left,  adding,  "I  do  not 
know  when  they  disappeared."  It  is  dear, 
therefbre,  that  according  to  the  distinct  ad- 
missions of  this  plaintiff,  be  had  no  knowl- 
edge whatsoever  as  to  the  time  when  the 
chairs  disappeared.  And  there  is  nothing  in 
the  other  evidence  adduced  tending  to  abow 
that  respondent  took  any  of  the  chairs  or 
otherwise  became  liable  for  the  loss  or  de- 
struction thereof.    It  follows  that  there  was 
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DO  evidaice  opon  wblch  to  predicate  tlieae 
dedaiations  ot  law. 

[2]  Nor  was  error  committed  In  refosliig 
plaintiffs'  declarations  of  law  relative  to  re- 
eoTeiy  of  rents.  It  was  thereby  sougbt  to 
bave  It  declared  that  tf  the  court  found  from 
the  evidence  tliat  resp<»dent  "promised  and 
agreed  with  plaintiffs  or  either  of  them,  dur- 
ing February,  1911,  or  March,  1911,  that  she 
would  pay  the  rent  of  premises  described  in 
the  lease  In  evidence  at  the  rate  of  $60  per 
month,  and  that  she  had  the  use  and  occupa- 
tion of  the  said  premises  from  that  time  to 
August  15th,"  and  did  not  pay  the  rent  from 
May  IS  to  August  16,  1911,  then  the  "ver- 
dict" should  be  for  plaintiffs.  It  will  be  seen 
that  this  declaration  of  law,  without  requir- 
ing a  finding  that  the  lease  to  Davis  had 
been  surrendered  and  declared  forfeited,  pro- 
ceeded upon  the  theory  that  respondent  be- 
came liable  for  the  rents  sought  to  be  re- 
covered, upon  an  alleged  promise  on  her  part 
to  pay  the  same  and  her  subsequent  occupa- 
tion of  the  premises  to  August  15, 1911.  But 
regardless  of  all  other  considerationa,  the 
declaration  of  law  was  properly  refused  for 
the  reason  that  there  was  no  evidence  of  an 
occupation  by  respondent  to  August  IS,  1911. 
Plaintiff  Theo.  Slckel  tesUfled  that  respond- 
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ent  moved  from  the  premises  in  May  or 
June,  1911 — in  May,  to  the  best  of  his  recol- 
lection. Respondent  testified  that  after  her 
husband  left  on  March  16,  1911,  she  "stayed 
there  and  finished  the  following  month.  May 
15th." 

[SI  It  Is  argned  that  the  finding  and  judg- 
ment are  wholly  unsupported  by  the  evi- 
dence, bat  there  is  no  merit  whatsoever  in 
this  contention.  The  finding  and  judgment 
are  manifestly  for  the  right  party.  Indeed, 
it  appears  that  plaintiffs  treated  the  lease  to 
Davis  as  having  remained  In  force  and  ef- 
fect, and  sought  to  hold  him  liable  thereupon 
in  this  action ;  but  at  the  trial  In  the  circuit 
court,  finding  themselves  occupying  Incon- 
sistent positions,  plaintiffs  chose  to  dismiss 
as  to  Davis.  The  evidence  thereafter  ad- 
duced by  plaintiffs  in  an  effort  to  make  out 
a  case  against  this  respondent  was.  In  any 
event,  so  tai  refuted  and  overcome  as  to 
leave  no  room,  in  our  opinion,  tor  any  con- 
clusion other  than  that  readied  by  the  trial 
court 

The  judgment  should  accordingly  be  af- 
firmed, and  it  Is  so  ordered. 

REYNOIIDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 
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MATTHBWS  r.  GEORGIA  STATE  SAV. 

ASS-N  et  al.    (No.  90.) 

(Supreme  Court  of  Arkansas.    Jan.  14,  1918.) 

1.  UsuBT  «=953— C0HPEN8ATIOR  ton  Services 
— EXAMiNiNO  Title. 

Though  a  bond  bore  interest  at  the  highest 
legal  rate,  the  payment  of  a  fee  for  an  exam- 
ination of  the  title  to  the  property  mortgaged 
to  secure  the  loan,  to  an  attorney  designated 
by  the  lender  as  one  Whose  examination  of  ti- 
tles would  be  accepted,  did  not  make  the  loan 
usurious. 

2.  Ububt    *=»53  —  Expenses  —  Inspectiwq 
Land. 

The  traveling  expenses  of  one  employed  by 
a  lender  to  examine  land  mortgaged  as  security 
for  loans  were  proper  charges  to  be  paid  by  the 
borrower,  and  did  not  render  the  loan  usurious. 

3.  UstTBT  9=959— STIFUI.ATIORS  AS  TO  InsUB- 
ANOE. 

An  agreement  by  the  borrower  to  insure  his 
property  mortgaged  to  secure  the  loan  does  not 
constitute  usury,  unless  the  policy  is  taken  out 
as  a  doak  or  device  to  evade  the  statutes. 

[Bid.  Note;— For  other  definitions,  see  Words 
and  Phrases,  Eirst  and  Second  Series,  Usury.] 

4.  tJSTJBT     «=923  —  OONSTBTJCTION     OF     CON- 

TBACTS— Bonds. 
A  stipulation  in  a  bond  that  the  nonpayment 
of  three  installments  of  principal  or  interest 
after  they  fell  due  should  authorize  the  obligee 
to  enforce  iMyment  of  the  loan  witli  the  interest 
due  thereon  referred  to  the  amount  of  principal 
and  interest  due  at  the  time  the  option  was  act- 
ed on,  and  not  to  the  interest  that  would  accrue 
subsequent  to  such  time  if  no  action  were  taken 
on  the  option,  and  therefore  did  not  make  the 
bond  usurious. 

5.  UsuBT  «=>42— Rate  and  Auount  or  In- 
terest. 

Kirby's  Dig.  S  6385,  provides  that  where 
partial  payments  have  been  made  the  interest 
shall  be  calculated  to  the  time  when  the  first 
payment  shall  have  been  made,  and  such  pay- 
ment shall  be  applied  to  the  payment  of  such 
interest,  and  the  balance,  if  any,  applied  to 
diminish  the  principal,  and  that  the  same  course 
shall  be  observed  in  all  subsequent  payments. 
Held  that,  where  a  bond  for  $2,800,  dated  May 
21st,  provided  for  interest  from  its  date  at  the 
rate  of  10  per  cent.,  the  highest  legal  rate,  but 
further  provided  for  its  payment  in  06  monthly 
installments  of  $40.79  each,  to  be  paid  on  the 
last  business  day  of  each  month,  the  bond  was 
not  usurious,  although  the  amount  of  the  loan 
was  not  forwarded  to  the  borrower  until  June 
9th,  the  first  monthly  installment  having  t>een 
paid  on  the  last  business  day  of  June,  since  un- 
der the  rule  of  partial  payments  laid  down  in  the 
statutes  the  9  days  for  which  interest  was  charg- 
ed before  the  borrower's  receipt  of  the  loan  could 
not  make  tihe  contract  usurious,  especially  where 
the  transaction  was  in  good  faith  and  the  delay 
was  unavoidably  incident  to  the  completion  of 
the  transaction  and  not  for  the  purpose  of  charg- 
ing a  usurious  rate  of  interest. 

Appeal  from  Clay  Chancery  Court;  Arcber 
Wbeatley,  CbanceUor. 

Action  by  J.  E.  Mattbews  against  tbe 
Georgia  State  Savings  Association  and  an- 
other. From  a  Judgment  for  defendants  for 
Insufficient  relief,  plaintiff  appeals,  and  de- 
fendants bring  a  cross-appeal.  Reversed  and 
remanded,  with  directions. 

J.  A.  Matthews  instituted  this  action  In 
the  chancery  court  against  the  Georgia  State 
Savings  Association  and  A.  D.  McRaven  to 


cancel,  on  the  gtoani  of  usury,  a  mortgage 
executed  by  talm  on  certain  real  estate  situ- 
ated in  the  Western  district  of  Clay  comity. 
Ark.,  to  said  association  to  secui%  it  for  a 
loan  made  to  him.  Tlie  association  defended 
on  the  ground  that  there  was  no  usury  In  the 
transaction,  and  filed  a  cross-complaint  ask- 
ing for  a  Judgment  against  Matthews  for 
the  amount  of  his  debt,  and  for  a  foreclosure 
of  the  mortgage  (riven  to  secure  it. 

According  to  the  testimony  of  J.  A.  Mat- 
thews himself,  he  dealt  with  A.  L.  Brown 
of  Coming,  Ark.,  as  agent  for  the  Georgia 
Savings  Association.  Brown  charged  him, 
and  he  paid  Brown,  the  sum  of  $35  as  a 
commission  for  procuring  the  loan.  Mc- 
Baven,  an  agent  of  the  association,  came 
from  Uttle  Rock,  Ark.,  to  Coming,  Ark., 
to  inspect  the  property,  and  Matthews  paid 
one-half  of  his  railroad  fare,  which  amount- 
ed to  $7.50.  Mattbews  executed  his  bond  to 
the  association  for  the  sum  of  $2,800  with 
10  per  cent  Interest  per  annum  from  date 
until  paid,  and  the  rate  of  the  bond  was  the 
2l8t  day  of  May,  1915.  A  deed  of  trust 
was  executed  by  Matthews  to  the  association 
on  the  same  day  upon  the  real  property  in- 
volved in  this  suit  for  the  purpose  of  secur- 
ing the  bond,  and  McRaven  has  been  substi- 
tuted as  trustee  in  said  deed  of  trust  By 
tbe  terms  of  the  bond,  Matthews  obligated 
himself  to  pay  to  said  association  at  Its 
place  o£  business  In  Savannah,  Ga.,  on  or 
before  the  last  business  day  in  eadi  month 
until  06  monthly  payments  have  been  paid, 
the  sum  of  $40.79,  which  is  made  up  of  tbe 
sum  of  $29.15  as  Installment  of  principal 
and  $11.64  as  Installment  of  Interest  upon 
said  loan.  It  was  also  stipulated  in  the 
bond  that  he  should  take  out  and  ke^  paid 
the  sum  of  $2,800  fire  Insurance  and  $2,800 
storm  Insurance.  The  money  was  not  re- 
ceived by  Matthews  until  June  9,  1915.  He 
commenced  paying  installments  in  the  sum 
of  $40.79  on  the  last  day  of  Jime,  1915,  and 
made  aU  the  payments  monthly  thereafter 
until  January  1,  1916. 

According  to  the  testimony  of  Edward  W. 
Bell,  he  was  the  managing  vice  president, 
and  has  had  charge  of  the  business  of  the 
Georgia  State  Savings  Association  since  Oc- 
tober, 1890.  The  letter  of  acc^tanoe  outlin- 
ing the  terms  and  conditions  under  which  the 
association  would  make  a  loan  to  Matthews 
was  written  by  him  on  the  6th  day  of  May, 
1915,  at  the  association's  office  in  Savannah, 
Ga.  In  January,  1915,  the  association  rati- 
fied the  appointment  of  A.  L.  Brown  as  its 
local  attorney  and  correspondent  at  Coming, 
Ark.  The  association  never  gave  him  au- 
thority in  the  matter  of  procuring  or  grant- 
ing loans.  The  association  agreed  to  consider 
such  applications  from  his  customers  as  came 
up  to  its  requirements.  Where  such  custom- 
ers made  formal  applications  for  a  loan  the 
association  made  the  necessary  investigation 
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w  to  pitqperty  TafaaeSk  t/tc,  and  anbinltted 
tlta  matter  to  ita  board  of  directors.  U  ao- 
eqtted  by  tbe  board  of  directors,  the  appli- 
cant was  tben  notified'  of  the  terms  and  oon- 
dlttons  under  wblch  the  loan  would  be  grant- 
ed. Tbe  asBodatlon  never  agreed  to  pay 
Brown  any  conunlaalon  or  fee  in  connection 
with  procortaig  <Hr  making  loans,  and  Brown 
never  had  any  authority  from  the  associa- 
tion to  charge  any  commission  therefor. 
The  asBodatlon  never  paid  Brown  any  fee 
or  commission  for  the  loan  made  to  Matr 
ttaews,  and  did  not  know  about  any  com- 
mlsslan  having  been  paid  him  and  received 
no  part  thereof.  Brown  was  named  by  the 
asBodatioo  as  an  attorney  satisfactory  to 
the  association  to  make  abstracts  and  ez- 
uBlne  titles  to  real  estate  upon  which  loans 
aie  made  in  his  county.  A.  D.  McBaven 
was  a  loan  inspector  for  the  association  In 
diarge  of  the  section  of  Arkansas  in  which 
tbe  town  of  Coming  is  situated.  He  had  no 
authority  to  make  any  contract  on  behalf 
of  the  association,  and  worked  on  a  salary 
paid  him  by  the  association.  The  associa- 
tion bad  no  knowledge  that  Matthews  paid 
to  HcBaven  any  part  of  his  traveling  ez- 
pwses  or  inspection  fee  in  examining  the 
land  in  question.  The  |2,800  loan  to  Mat- 
thews was  dosed  on  June  8,  1916.  When 
the  cbeidL  of  the  association  for  this  amount 
payable  to  the  order  of  Matthews  was  Is- 
sued and  sent  to  A.  L.  Brown,  and  Matthews 
was  notified  to  call  on  him  at  once  and  re- 
ceive the  money  on  June  8,  1916,  the  as- 
aodatlon  wrote  to  Brown  that  the  loan  bad 
been  granted,  and  that  the  first  Installment 
on  the  contract,  $40.79,  would  fall  due,  and 
must  be  paid  by  the  last  day  of  the  present 
month,  and  that  he  would  also  be  due  the 
association  a  like  amount  by  the  last  day 
of  each  month  thiereafter  until  06  install- 
ments had  fallen  due  and  had  been  paid  in 
accordance  with  the  terms  of  the  contract- 
Tte  testimony  of  the  vice  president  was 
corroborated  by  that  of  the  bookkeeper  of 
the  association.  Other  testimony  will  be 
stated  or  referred  to  in  the  opinion. 

The  chancellor  found  that  there  was  no 
usury  in  the  transaction,  and  a  Judgment 
was  accordingly  entered  against  Matthews 
in  favor  of  the  association  for  the  balance 
doe  it  A  decree  of  foreclosure  of  the  deed 
of  trust  given  to  secure  the  debt  was  also 
ottered  of  record. 

The  plalntifr,  Matthews,  has  appealed,  and 
tbe  defendant  has  taken  a  cross-appeal. 

P.  O.  Taylor,  of  Coming,  for  appellant 
Huddleston,  Fuhr  &  Futrell^  of  Paragould, 
and  Bitch  ft  Denmark,  of  Savannah,  Ga., 
for  appellees. 

HART,  J.  (after  stating  the  facts  as 
above).  We  wUl  first  consider  tbe  cross- 
appeal.  The  chancellor  found  that  A.  L. 
Brown  was  the  agent  of  tbe  Georgia  State 


Savings  Association,  and  was  paid  a  com- 
mission of  $35,  but  the  chancellor  did  not 
find  that  such  commission  was  paid  with 
the  lender's  knowledge,  express  or  implied. 
After  giving  Matthews  credit  for  tbe  full 
amount  of  the  commission  paid  with  interest 
the  court  rendered  a  Judgmmt  in  favor  of 
the  association  for  the  balance  due  it  and 
entered  a  decree  foreclosing  tbe  deed  of 
trust  securing  the  loan.  In  the  case  of 
Vahlberg  v.  Keaton,  61  Ark,  534,  11  S.  W. 
878,  4  Ll  B.  A.  482,  14  Am.  St  Bep.  73,  the 
court  said: 

"The  lender  may  receive  for  the  forbearance 
of  money  10  per  cent  per  annum,  and  no  more. 
In  excess  of  that  his  agent  can  receive  no  bonus 
from  the  borrower.  If  the  agent  do  receive  from 
the  borrower  a  boDus  In  excess  of  tbe  highest 
lawful  interest,  either  witii  hU '  knowledge,  or 
under  drcumstances  from  whch  the  law  will  pre- 
sume he  had  knowledge,  then  tbe  transaction  is 
usurious;  while  if  the  agent  received  the  ex- 
cessive bonus  without  his  knowledge,  and  under 
drcumstances  from  which  his  knowledge  could 
not  be  reasonably  presumed,  the  transaction 
would  not  be  usurious." 

[1]  Tbe  bond  provided  that  tbe  loan  In 
question  should  bear  interest  at  tbe  rate  of 
10  per  cent,  per  annum,  the  highest  legal  rate 
in  this  stata  There  is  nothing  in  the  record 
tending  to  show  that  the  association  knew 
that  Brown  was  charging  or  receiving  a  com- 
mission in  connection  with  the  loan.  Indeed, 
the  evidence  shows  that  no  commission  was 
paid  to  Brown.  It  is  true  that  Matthews  tes- 
tified that  he  paid  blm  a  ccmunission  of  $35, 
but  he  was  mistaken  in  so  designating  the 
amount  paid  to  Brown.  Tbe  amount  was 
paid  to  Brown  as  an  attorney's  fee  for  an 
examination  of  the  title  to  the  property  mort- 
gaged. The  association  would  not  make 
loans  unless  an  abstract  of  title  was  fur- 
nished prepared  by  a  lawyer  in  whom  they 
had  confidence.  Brown  was  such  a  lawyer, 
and  was  designated  by  the  association  as  one 
whose  examinaticm  of  titles  would  be  accept- 
ed. It  was  shown  that  Brown  did  not  have 
any  authority  to  make  a  loan  for  the  associa- 
tion, and  there  is  nothing  in  the  record  to 
show  that  the  payment  of  the  $35  was  a  de- 
vice to  evade  our  statutes  against  usury. 
The  lender  may  require  the  borrower  to  pay 
the  costs  of  examining  tbe  title  to  land  of- 
fered as  security  or  of  inspecting  and  report- 
ing upon  any  property  offered  as  security, 
or  pr^mring  papers  and  doing  every  formal 
act  necessary  to  the  security  of  a  loan.  38 
•Gye.  962 ;  Webb  on  Usury,  pars.  81,  318,  324 ; 
Goodwin  V.  Bishop,  146  111.  421,  34  N.  B.  47; 
Ammondson  ▼.  Byan,  111  lU.  506 ;  Llskey  v. 
Snyder,  66  W.  Va.  610,  49  ».  E.  515 ;  Mack«y 
V.  Winkler,  86  Minn.  613,  29  N.  W.  337;  Da- 
ley V.  Minnesota  Loan  &  Investment  Co.,  43 
Minn.  617,  46  N.  W.  1100;  American  Mort- 
gage Oa  V.  Woodward,  83  S.  C.  621,  66  S.  B. 
739 ;  Harger  v.  McCullough,  2  Denio  (N.  Y.) 
119;  Baton  v.  Alger,  •41  N.  Y.  41;  Cobo  v. 
Guyer,  237  lU.  516.  86  N.  E.  1071.   The  theory 
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on  which  the  borrower  Is  reqnlred  to  pay  the 
cost  of  the  examination  of  the  title  Is  not 
that  he  employs  the  ccoTeyancer,  bat  that 
the  lender  Is  entitled  to  charge  the  borrower 
for  the  expenses  to  which  the  lender  may  be 
pnt  In  making  the  loan.  This  principle  ap- 
plies only  to  expenditures  made  In  good  faith. 
It  Is  evident  from  the  record  that  the  $35 
charged  Matthews  by  Brown  here  was  for 
services  In  abstracting  the  title,  and  there  Is 
nothing  In  the  record  to  show  that  It  was  a 
shift  or  device  to  conceal  usury. 

[2]  It  may  also  be  here  stated  that  the 
traveling  expenses  of  the  Inspector  paid  by 
Matthews  were  proper  charges  under  the  au- 
thorities Just  cited.  See,  also,  Smith  v.  Wolf, 
55  Iowa,  555,  8  N.  W.  429,  and  Kent  ▼. 
Phelps,  2  Day  (Oonn.)  483. 

[8]  It  is  also  deduclble  from  the  above  au- 
thorities that  an  agreement  by  a  borrower 
to  take  out  Insurance  on  the  property  doeS 
not  constitute  usury,  unless  it  is  shown  that 
the  policy  was  taken  out  as  a  cloak  or  de- 
vice to  evade  the  statutes. 

[4]  The  bond  contained  a  stipulation  that 
the  nonpayment  of  three  installments  of 
principal  or  interest  after  the  same  shall  fall 
due  shall  authorize  the  association  to  proceed 
to  enforce  the  payment  of  the  loan  together 
with  the  interest  due  thereon.  This  provi- 
sion has  reference  to  the  amount  of  the  prin- 
cipal and  the  interest  due  thereon  at  the  time 
the  option  is  acted  on,  and  does  not  refer  to 
the  Interest  that  would  accrue  subsequent  to 
such  time  if  no  action  were  taken  on  the  op- 
tion. Therefore  the  note  is  not  in  this  re- 
spect usurious.  Eldred  t.  Hart,  87  Ark.  534, 
113  S.  W.  213,  Graham  v.  Fltts,  53  Fla.  1046, 
43  South.  512,  13  Ann.  Cas.  149,  and  Goodale 
V.  "Wallace,  19  S.  D.  405,  103  N.  W.  651,  117 
Am.  St.  Rep.  962,  9  Ann.  Cas.  545. 

[5]  Section  5385  of  Klrby's  Digest  provides 
Uie  rule  for  computing  interest  where  par- 
nal  payments  have  been  made.  It  is  as  fol- 
lows: 

"In  calculating  interest,  where  partial  pay- 
ments may  have  been  made,  the  interest  shall 
be  calculated  to  the  time  when  the  first  payment 
Bhall  have  been  made,  and  such  payment  shall 
be  applied  to  the  payment  of  such  interest ;  and 
if  such  payment  exceed  the  interest,  the  balance 
Bhall  be  applied  to  diminish  the  principal,  and 
the  same  course  shall  be  observed  in  all  subse- 
quent payments." 

Counsel  for  appellees  have  prepared  and 
filed  with  their  brief  an  illustrated  statement 
showing  the  amount  due  by  calculating  the 
interest  as  provided  by  the  statute.  As  stat- 
ed above  the  bond  was  dated  the  21st  day  of 
May,  1915,  and  the  interest  was  to  be  payable 
from  date.  The  transaction  was  not  closed 
and  the  money  forwarded  t6  Matthews  untU 
the  9th  day  of  June,  1916.  Hence  it  ia 
claimed  that  this  constituted  usury.  The  rec- 
ord does  not  show  that  this  was  done  as  a  de- 
vice for  hiding  a  usurious  contract.  On  the 
other  band,  the  drenmstances  of  the  loan 


show  good  faith  on  the  part  of  the  (tssocia- 
tloQ.  It  is  evident  that  the  delay  was  un- 
avoidably Incident  to  the  couipletl<m  of  the 
transaction,  and  that  there  was  no  Intent  on 
the  part  of  the  association  to  diarge  usurious 
rate  of  interest.  Tills  is  shown  by  the  cir- 
cumstances attending  the  consummation  of 
the  loan.  The  bond  provided  that  the  $40.79 
monthly  installments  of  principal  and  inter- 
est should  be  paid  on  the  last  business  day 
of  each  month.  No  attempt  was  made  by  the 
association  to  collect  any  interest  for  the 
month  of  May.  On  the  contrary,  at  the  time 
the  loan  was  closed  up,  and  it  wrote  Mat- 
thews on  the  8th  day  of  Jvme,  1915,  that  the 
money  had  been  forwarded.  It  notified  him 
that  the  first  installment  would  be  due  on  the 
last  day  of  that  month  and  for  each  succeed- 
ing 96  months  thereafter.  Under  thla  con- 
struction which  was  placed  by  the  parties  at 
the  time  the  transaction  was  closed  up  there 
was  only  9  days  in  the  month  of  June  for 
which  Interest  was  charged.  Under  the  rule 
of  partial  payments  as  laid  down  by  our  stat- 
utes as  shown  by  the  Ulnstrated  statements 
filed  with  the  briefs,  this  9  days  could  not  in 
any  event  make  the  contract  usurious.  More- 
over, the  circumstanceB  of  the  loan  show  good 
faith  on  the  part  of  the  association,  and  the 
delay  was  not  unreasonable.    39  Cyc.  956. 

It  follows  that  the  chancellor  was  right  in 
holding  that  the  transaction  did  not  consti- 
tute usury,  but  that  he  erred  in  holding  that 
Matthews  was  entitled  to  the  $35  paid  Brown. 

For  this  error  the  decree  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  decree  in  accordance  with  this  opinion, 
and  for  further  proceedings  according  to  law. 


BBADFOBD  v.  BBADFOBD.     (No.  68.) 
(Supreme  Court  of  Arkansas.    Dec.  22,  1917.) 

APPEAt    AND    EKROB    (S=>5i)2(l)  —  FAILrBE    TO 

Abstbact— Tbanscbipt. 
Where  appellant  wholly  failed  to  comply 
with  rule  9  requiring  the  filmg  of  an  abstract  or 
abridgment  of  the  transcript,  together  with 
such  statements  from  the  record  as  are  neces- 
sary to  a  full  understanding  of  all  questions  pre- 
sented for  decision,  the  Supreme  Court  will  not 
explore  the  record  to  determine  whether  the 
trial  court  erred  in  refusing  to  set  aside  decree 
of  divorce,  but  will  presume  that  the  decree  is 
correct 

Appeal  from  Jefferson  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Divorce  suit  by  Mollle  L.  Bradford  against 
Marcus  I/.  Bradford.  Defendant's  motion  to 
reopen  after  decree  for  wife  denied,  and  he 
appeals.    Decree  affirmed. 

Geo.  F.  Jones,  of  Little  Rock,  for  appel- 
lant 

WOOD,  J.  Counsel  for  appellant  state  In 
their  brief  that  Mollle  U  Bradford  obtained 
a  decree  of  divorce  against  Marcus  L.  Brad- 
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ford  In  the  Jefferson  chancery  court  on  tbe 
nth  day  of  Jnne,  1912 ;  that: 

"Ob  tb«  27th  day  of  April,  A.  D.  1917.  Marcus 
L.  Bradford  filed  in  the  court-  who  triod  the 
case  a  motion  for  a  reopening,  etc.,  wliiph  was 
heard  on  the  10th  day  of  May,  A.  D.  1017,  and 
by  the  court  overruled,  to  which  action  by  the 
court  this  appellant  excepted,  and  etill  excepts." 

They  farther  state  that  It  was  upon  the 
Issues  raised  In  this  mMlon  and  tbe  rulings 
of  the  court  that  brings  the  cause  for  con- 
sideration on  to  this  court.  In  one  place  la 
their  argument  they  state  that  one  of  the 
grounds  upon  which  the  motion  for  reopen- 
ing is  based  is  that  of  newly  discovered  evi- 
dence.   In  another  place  they  state: 

"In  die  motion  for  reopening  it  is  charged 
that  the  court  below  erred  in  forcing  the  appel- 
lant  to  a  trial  at  the  time,  and  rendering  a  de- 
cree against  him,  because  he  was  painfully  and 
dangerously  sick  with  fistula  •  *  *  and  the 
court  was  fully  advised  of  the  condition  of  this 
appellant  in  person  l>oth  bv  himself  and  bis  phy- 
ncian,  who  was  treating  aim  then,  before,  and 
since." 

Rule  9  of  this  court  requires  that : 
"The  appellant  shall  file  with  the  derli  of  this 
tourt,  when  his  case  is  subject  to  call  for  sub- 
miRsion,  an  abstrart  or  abridKment  of  the  tran- 
script setting  forth  the  material  parts  of  tbe 
pleadings,  proceedings,  facts,  and  documents  up- 
on which  ne  relies,  together  with  such  other 
statpments  from  the  record  as  are  necessary  to 
a  full  understanding  of  all  questions  presented 
to  this  conrt  for  decision." 

Tbe  appellant  has  wholly  failed  to  comply 
with  this  rule.  We  will  not,- therefore,  ex- 
plore the  record  to  determine  whether  the 
court  erred  in  refusing  to  set  aside  the  de- 
cret>  of  divorce  rendered  at  ifS  former  term, 
of  which  rulings  the  appellant  here  com- 
plains. This  court  has  often  ruled  that  it 
will  not  accept  tbe  statement  of  counsel  for 
what  the  record  shows,  but  that  excerpts 
from  the  record  Itself,  in  compliance  with 
the  rule,  showing  the  material  parts  of  the 
pleadings,  proceedings,  facts,  and  documents 
ui)ou  which  appellant  relies,  must  be  set 
forth. 

lu  the  absence  of  an  abstract  making  the 
error  ai^>ear,  in  accordance  with  rule  9  of 
this  court,  we  must  presume  that  the  decree 
is  correct,  and  it  wUl  therefore  be  affirmed. 


CRISSMAN  V.  CARL-LEE.     (No.  89.) 

(Supreme  Court  of  Arkansas.     Jan.  14,  1918.) 

1.  AfpsaI.  and  Ebrob  «=»910— Pbestjmptions 
— Gboundb  or  Action  . 
In  an  action  for  the  amount  of  a  check  is- 
sued by  a  railroad  company  in  settlement  of  a 
claim  tor  damages,  brought  against  an  attorney 
alleged  to  have  indorsed  and  collected  tbe  check, 
where,  tiiouKh  the  attorney  made  a  general  de- 
nial of  the  fraud  alleged,  he  did  not  specifically 
deny  that  he  indorsed  plaintifFs  name  on  the 
check,  nor  that  be  in  this  way  collected  the  mon- 
ey, it  mast  be  assumed  on  appeal  that  he  indors- 
ed plaintiff's  name  on  tbe  check  in  order  to  col- 
Wt  it,  and  in  so  doing  undertook  to  act  as 
plaintiff's  agent  or  attorney. 


2.  LunTATION   Of 'AOTXONB  «Ea»67  —  Aoobuai. 
or  Catisi:  of  Action — Notice. 

Where  an  attorney  in  collecting  money  as- 
sumed to  act  as  plaintiff's  agent,  plaintiff  was 
not  barred  from  suing  for  the  amount  so  col- 
lected, provided  he  brought  the  suit  within  three 
years  after  he  received  notice  of  such  collection, 
unless  he  could,  by  ordinary  diligence,  have 
known  of  the  collection. 

3.  Limitation  of  Actions  «=»195(3)  —  Bttb- 

DEN   OF  PBOOF— NOTIOB  OF  00li«CTION. 

An  attorney  when  sued  for  money  collected 
for  bis  client,  and  relying  on  limitations  as  a 
defense,  has  the  burden  of  showing  that  the 
client  conld,  by  ordinary  diligence,  have  known 
of  the  collection. 

4.  LniiTATioN  or  Actions  «=»199(1)— Qtjbs- 
TXONB  FOB  JCBY— Action  aqainbt  Agent. 

In  an  action  for  tbe  amount  of  a  check  is- 
sued by  a  railroad  company  in  settlement  of  a 
daim  for  damages  and  delivered  to  an  attorney 
employed  by  plaintiff's  brother-in-law,  who  col- 
lected it  and  claimed  to  have  made  payment  to 
the  brother-in-law,  evidence  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  or  not  plain- 
tiff, by  the  exercise  of  ordinary  diligence,  could 
have  known  of  the  collection  by  tbe  attorney  and 
whether  or  not,  therefore,  reasonable  time  had 
elapsed  for  him  to  make  demand  on  the  attorney 
for  the  money. 

Appeal  from  Circuit  Court,  Woodruff 
County;   J.  M.  Jackson,  Judge. 

Action  by  J.  B.  Criasman  against  B.  M. 
Carl-Lee.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

The  appellant  instituted  this  suit  against 
the  appellees.  He  alleged  in  his  complaint 
that  Carl-Lee  was  an  attorney;  that  the 
Woodruff  County  Bank  was  doing  a  regular 
hanking  business  In  the  town  of  Augusta; 
that  appellant  owned  a  mill  which  was  de- 
stroyed by  Are;  that  the  railroad  company 
acknowledged  its  liability  for  tbe  loss  and 
Issued  its  check  In  payment  of  tbe  same  in 
the  sum  of  $500,  the  check  being  made  paya- 
ble to  J.  B.  Crlssman  and  H.  F.  Hinkle; 
that  Carl-Lee,  without  authority  or  knowl- 
edge on  the  part  of  the  plaintiff,  cashed  the 
check  at  the  bank  wrongfully  and  fraudu- 
lently; that  the  bank,  having  knowledge  that 
Carl-Lee  was  without  authority  to  represent 
plaintiff,  cashed  the  check ;  that  the  plaintiff 
bad  no  knowledge  of  these  transactions  at 
the-  time  same  took  place ;  that  he  demanded 
payment  of  Carl-Lee  and  tbe  bank  of  the 
money  due  him,  which  they  refused  to  pay. 
A  demurrer  was  interposed  by  the  l>ank, 
which  was  sustained,  and  to  wtiicb  ruling  of 
the  court  plaintiff  excepted,  but  he  did  not 
make  this  ruling  of  the  court  one  of  the 
grounds  of  bis  motion  for  a  new  trial.  On 
motion  of  Carl-Lee,  Hinlde  was  made  a  party 
defendant 

Carl-I^ee  answered,  denying  the  allegations 
of  the  complaint,  and  set  up  that  tbe  check 
was  cached  more  tlian  four  years  before  suit 
was  brought,  and  that  the  amount  collected 
by  him  on  the  check  was  paid  to  Hinkle; 
that  the  plaintiff,  by  reasonable  inquiry, 
could  have  ascertained  that  fact  and  he 
therefore  pleaded  the  statute  of  limitations. 
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Hlnkle  answered,  denying  the  allegations 
of  the  complaint,  and  denied  tbat  he  had  any 
knowledge  that  the  check  wag  made  paya- 
ble to  him,  and  denied  tbat  he  had  any 
knowledge  of  the  Indorsement  on  the  check; 
alleged  that  after  he  learned  that  the  check 
was  paid  to  his  attorney  he  demanded  set- 
tlement and  was  paid  the  sum  of  $450. 

The  appellant  adduced  evidence  tending  to 
prove  that  he  was  the  owner  of  the  mill; 
that  the  check,  which  was  exhibited  with  his 
complaint,  was  given  to  pay  for  the  loss  of 
this  mill;  that  Carl-Lee  was  not  his  attor- 
ney; that  he  did  not  know  that  Cart-Lee 
represented  him  in  collecting  the  check.  He 
never  indorsed  the  check  and  never  saw  any 
of  the  money.  He  never  authwlzed  any- 
body to  collect  the  money  for  him.  The 
check  was  dated  September  7,  1911,  and  the 
indorsement  on  same  showed  that  it  was 
paid  September  2S,  1911.  It  was  in  the  year 
1916  when  he  first  learned  that  the  check 
was  paid.  He  had  not  been  on  speaking 
terms  with  Hlnkle  for  years  and  did  not  go 
to  him  or  to  Carl-Lee  and  did  not  know  tbat 
they  had  collected  the  money.  He  knew  that 
bis  brother-in-law,  Hlnkle,  had  put  in  a  claim 
for  the  loss  of  the  mill.  Be  took  steps  in 
g^tember,.  1911,  to  prevent  the  railroad  com- 
pany from  settling  with  Hlnkle.  When  he 
nndorstood  the  claim  had  been  allowed  by 
the  railroad  company  he  protested  against 
its  being  paid  to  Hlnkle  and  did  not  know 
that  it  was  paid  to  him;  did  not  know  that 
Carl-Lee  had  it  He  did  not  know  the  check 
had  been  sent  to  Carl-Lee  until  Just  before 
the  bringing  of  this  suit. 

The  claim  agent  of  the  railroad  company 
testified,  identifying  the  check  as  one  having 
been  executed  by  the  railroad  company  in 
1911.  He  stated  that  the  names  of  H.  F. 
Hlnkle,  J.  B.  Crissman,  and  E.  M.  Carl-Lee 
were  indorsed  on  the  check,  and  that  all 
were  in  the  same  handwriting. 

At  this  Juncture  the  court  interposed  and 
stated: 

"There  is  no  use  to  consume  farther  time  of 
the  court  with  this  case.  The  evidence  on  the 
part  of  the  plaintiff  shows  that  this  draft  was 
issued  on  September  7,  1911,  and  that  it  was 

Said  to  one  of  the  parties  at  that  time,  and  that 
as  been  something  like  five  years  ago,  and  this 
is  an  action  for  money  had  and  received  and  is 
barred  by  the  statute  of  limitations." 

The  court  then  instructed  the  Jury  to  re- 
turn a  verdict  for  the  defendants,  to  which 
ruling  a];)pellant  excepted.  Judgment  was 
entered  dismissing  appellant's  canse  of  ac- 
tion and  in  favor  of  the  appellees  for  costs. 
The  appellant  has  duly  prosecuted  this  ap- 
peal. 

J.  C.  Brookfleld,  of  Wynne,  for  appellant. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  appellant  testified  tbat  he  nev- 
er authorized  any  one  to  collect  the  money 


on  his  claim  for  the  loss  of  his  mill,  and  that 
it  was  in  the  year  1916  when  he  first  learn- 
ed that  some  one  had  done  so.  He  did  not 
go  to  Hlnkle  and  Carl-Lee  and  did  not  know 
that  they  had  collected  the  money.  He  had 
not  been  on  speaking  terms  with  Hlnkle  for 
years  and  had  not  been  associated  with  him. 
He  further  testified  that  he  did  not  know 
that  the  check  had  be«i  sent  to  Carl-Lee  nn- 
tU  Just  before  the  bringing  of  the  suit  He 
did  not  sign  his  name  on  the  back  of  the 
check.  The  dieck  itself  shows  on  its  face 
that  appellant  was  one  of  the  payees,  and 
appellant  alleges  in  his  •  complaint  that  he 
never  indorsed  the  check,  and  that  he  did 
not  employ  Carl-Lee  to  r^resent  him  in  the 
matter  and  did  not  know  that  he  bad  in- 
dorsed his  name  on  the  dieck.  Carl-Lee,  In 
bis  answer,  makes  a  general  denial  of  the 
allegation  of  fraud,  but  he  does  not  spedfic- 
ally  deny  that  he  indorsed  the  name  of 
Crissman  on  the  check,  nor  does  he  deny 
that  he  in  this  way  collected  the  money. 

[1]  We  must  assume  therefore  that  Carl- 
Lee  indorsed  the  name  of  the  appellant  on 
the  check  in  order  to  collect  the  same^  and 
that  in  BO  doing  he  undertook  to  act  as  the 
agent  or  attorney  for  the  appellant. 

[2]  Since  the  pleadings  and  the  evidence 
tended  to  prove  that  appellee  Carl-Lee,  in 
collecting  the  money,  assumed  to  act  as  the 
agent  of  Crissman,  the  latter  would  not  be 
barred  from  suing  his  agent  or  attorney  for 
the  amount  so  collected,  provided  he  brought 
the  suit  within  three  years  after  he  received 
notice  of  such  collection.  Leigh  v.  WiUiams, 
64  Ark.  165,  41  S.  W.  323. 

[3]  The  testimony  of  the  appellant  tends  to 
show  that  he  had  no  notice  that  appellee 
Carl-Lee  had  collected  anr  money  for  him. 

"It  Is  the  duty  of  an  attorney  or  agent  who 
has  collected  money  as  such  to  give  notice  of 
the  fact  to  his  client  or  principal  within  a  rea- 
sonable time.  The  statute  will  not  commence  to 
run  unless  the  client  has  notice  by  some  means, 
unless  the  attorney  can  show  that  the  client 
could,  by  ordinary  diligence,  have  known  ot  the 
collection." 

And  the  burden  of  showing  this  Is  on  the 
attorney  or  agent  Jett  v.  Hempstead,  25 
Ark.  462.  Se^  also.  Whitehead  ▼.  Wells. 
29  Ark.  99. 

[4]  It  was  at  least  a  question  for  the  Jury 
to  say  whether  or  not,  under  the  evidence, 
the  appellant,  by  the  exercise  of  ordinary 
diligence,  could  have  known  of  the  collec- 
tion made  by  Carl-Lee  for  him,  and  whether 
or  not  therefore  reasonable  time  had  elapsed 
for  the  appellant  to  make  demand  upon  Carl- 
Lee  for  the  money. 

The  court  therefore  erred  in  instructing 
the  Jury  as  a  matter  of  law  that  the  appel- 
lant was  barred  by  the  statute  of  limitations 
from  maintaining  this  suit  For  this  error 
the  Judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 
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WHITNEY  V.  MIXON.     (No.  «.) 
(Sapreme  Goort  of  Arkansas.     Dec.  22,  1917.) 

1.  Appkai.  and  Ebbob  «=a889(3>— Pixadikos 
—Amendment  to  Conform  to  Vacts, 

Pleadings  -will  be  treated  as  amended  to  con- 
foim  to  tbe  undisputed  facts  whidi  become  a 
part  of  the  record  without  objection,  and  the  case 
decided  upon  the  real  Issues  presented  by  the 
pleadings  as  thus  amended. 

2.  Bbokkbs  «aa86(l)  —  Abbooation  or  Con- 

TBACT— SunUClENCT   OF  EVIDENCE. 

In  an  action  for  commission  on  a  sale  of 
land,  held,  under  the  undisputed  facts,  that  the 
contract  upon  which  recovery  way  sought  had 
been  abrogated  by  a  later  contrart,  so  that  &o 
liability  existed  under  contracts  sued  on. 

Appeal  from  Circuit  Court,  Lee  County; 
J.  M.  Jackson,  Judge. 

Suit  by  Hugh  Mlxon  against  F.  H.  Whit- 
ney. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Smltfa  &  McCulIodi,  of  Marlanna,  for  appel- 
lant. Mann,  Buasey  &  Mann,  of  Forrest  City, 
for  appellee. 

HIHffPHRBTS,  J.  Appellee  instituted  suit 
agalnat  appellant  in  tbe  l/ee  circuit  court  to 
reoorer  $1,260  alleged  to  be  due  him  from  ap- 
pellant as  a  commisirion  for  s^lng  the  Red 
Oak  plantation  in  Lee  county.  Ark.,  pursuant 
to  a  contract  entered  into  between  them  on 
June  30,  1916,  to  the  effect  that  appellant 
would  pay  appellee  6  per  eeat  to  aell  said 
plantation  for  #25,000  cash,  within  the  next 
60  days.  Appellee  denied  liability  on  the 
ground  that  the  sale  was  not  made  pursuant 
to  the  contract  of  June  SO,  1916,  but  was  ef- 
fected throu^  a  contract  made  between  ap- 
pelant and  O.  B.  Brlckey  on  September  1, 
1916,  after  the  expiration  of  the  time  fixed  in 
the  contract  of  June  30th. 

The  undisputed  facts  are  in  substance  as 
follows:  Aiipellant  employed  appellee  to  sell 
his  Red  Oak  plantation  in  Lee  county  within 
60  days  for  $25,000  cash,  aiul  agreed  to  pay 
him  5  per  cent  for  making  the  sale.  Appel- 
lee approached  G.  S.  Brlckey  with  the  propo- 
sition,  who  Induced  Connor  Bros,  to  look  at 
the  i^ce  with  a  view  to  buying  same.  Ap- 
pellee went  to  Texas  on  a  vacation.  In  his 
absence  G.  S.  Brlckey  called  appellant,  who 
was  in  Illinois,  over  phone,  stating  that  he 
represented  appellee,  and  arranged  for  appel- 
lant to  meet  him  In  Memphis.  At  the  meeting 
a  written  contract  for  tbe  sale  of  said  real 
estate  was  entered  into  between  appellant 
and  Brlckey,  whereby  appellant  agreed  to 
accept  $25,000  net  for  tbe  property,  and  to 
couTey  it  to  Brlckey's  purchaser  for  such 
price  as  Brlckey  might  sell  it  for.  This 
contract  was  dated  August  19, 1916,  but  was 
not  signed  until  the  1st  day  of  September, 
1916.  On  S^tember  4th  following,  appellant 
wrote  to  appellee  that  he  had  contracted  for 
the  sale  of  said  place  in  Lee  county  to  O.  S. 
Brlckey,  and  that  Brlckey  had  notified  him 
that  he  was  representing  appellee  in  the  sale. 


On  tbe  following  day,  app^ee  wrote  appel- 
lant as  follows: 

"You  are  correct  in  saying  that  Mr.  Bridtey 
represented  me  in  the  sale  of  your  place.  I 
was  away  on  my  vacation  at  tbe  time,  and  really 
should  have  written  yon  about  the  trade  we 
had  up,  as  we  were  practically  sure  at  the  time 
I  left  here  that  these  gentlemen  (Connor  Bros.) 
were  going  to  buy  it." 

The  sale  to  C!onnor  Bros,  was  completed, 
and  appellant  refused  to  pay  aK>elIee  any 
commission,  and  this  suit  was  b^^un.  The 
court  refused  to  send  the  case  to  the  jury, 
and  over  the  objection  of  appellant  Instructed 
8  verdict  for  tbe  amount  claimed.  Proper 
st^s  were  taken,  and  the  cause  is  here  on 
appeal. 

{1,2]  Appellant  contends  that  under  the 
undisputed  facts  appellee  was  not  entitled  to 
recover,  and  that  the  court  committed  error 
in  charging  the  Jury  to  that  effect.  It  Is  said 
by  appellant  that  the  second  contract  abro- 
gated the  contract  of  June  30th,  upon  which 
appellee  predicated  his  suit  Appellee  con- 
tends, on  the  other  hand,  that  appellant  tried 
his  case  out  in  the  lower  court  upon  the 
theory  that  am>eUee  forfeited  all  right  under 
his  contract  of  June  30,  1916,  by  falling  to 
make  a  sale  within  the  time,  and  that  the 
sale  was  made,  if  at  all,  under  a  different 
contract  with  a  third  party,  and  that  ap- 
pellant will  not  now  be  permitted  to  try  the 
case  out  on  the  theory  that  the  latter  contract 
abrogated  the  first  It  is  true  that  the  sub- 
sltnted  answer  defended  on  the  ground  that 
the  sale  was  made  in  pursuance  to  a  contract 
entered  Into  between  Brlckey  and  appellant 
subsequent  to  the  time  specified  in  the  con- 
tract made  between  appellee  and  appellant: 
but  evidence  was  introduced  without  objec- 
tion to  the  effect  that  Brlckey  represented 
appellee  in  making  the  sale  which  was  con- 
summated. The  court  will  treat  fiie  plead- 
ings as  amended  to  conform  to  the  undisput- 
ed facts  in  the  case,  which  became  a  part  of 
the  record  without  objection.  Under  the 
pleadings  as  amended,  the  real  issue  in  the 
case  is  wbetber  or  not  the  contract  of  June 
30th  was  abrogated  by  the  contract  of  Sep- 
tember 1st.  Appellant  was  induced  to  make 
tbe  contract  on  September  1st  with  O.  S. 
Brlckey,  upon  the  representation  by  Bridtey 
that  he  represented  appellee,  with  whom  ap- 
pellant had  made  the  first  contract.  After 
making  the  contract  of  September  Ist,  before 
closing  the  deal  with  Connor  Bros.,  appellant 
took  the  precaution  of  ascertaining  from  ap- 
pellee whether  O.  S.  Brlckey  liad  authority 
to  represent  him  in  the  sale  of  said  land, 
and  informed  him  that  he  had  signed  a  writ- 
ten contract  for  the  sale  of  said  real  estate 
in  Memphis  with  O.  S.  Brlckey.  Thereupon 
appellee  confirmed  Brlckey  in  his  statement 
that  he  was  acting  for  him.  It  will  be  ob- 
served that  the  last  contract  was  beneficial 
to  appellant  and  appellee,  in  that  it  provided 
for  a  net  sale  price  to  appellant  of  $26,000 
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and  enlarged  the  opportunity  of  appellee  for 
a  commissiou  or  profit.  Appellee  was  Inform- 
ed by  appellant  that  he  had  entered  Into  a 
written  contract  with  6.  S.  Brlckey  for  the 
sale  of  the  plantation  and  that  Brlckey  claim- 
ed to  represent  him  in  the  sale.  Appellee 
Immediately  Informed  appellant  that  he  and 
Brlckey  had  the  matter  up  with  Connor  Bros, 
before  he  left  on  his  vacation  and'that  Brlck- 
ey did  represent  him  in  said  sale.  If  Brlck- 
ey had  no  authority  from  appellee  to  make 
a  writt«i  contract  for  the  sale  of  the  prop- 
erty with  appellant,  appellee  should  have  im- 
mediately informed  appellant  to  that  effect. 
The  letter  written  by  appellee  used  the  word 
"we"  in  referring  to  Brlckey  and  himself  in 
connection  with  the  sale  to  Connor  Bros., 
and  in  no  way  restricted  Mr.  Brlckey's  au- 
thority to  represent  him  in  the  deal.  We 
think  the  first  contract  was  abrogated  by  the 
last,  and  that  no  liability  existed  in  favor 
of  appellee  against  appellant  for  commls- 
slons  under  the  first  contract  which  constitut- 
ed the  basis  of  this  suit.  The  court  therefore 
committed  error  in  instructing  a  verdict  and 
rendering  Judgment  thereon  in  favor  of  ap- 
pellee. 

The  Judgment  is  reversed,  and,  it  appear- 
ing that  appellee  has  no  cause  of  action  under 
the  amended  pleadings  and  undisputed  facts 
In  the  case,  the  complaint  is  dismissed. 


BiUBIiMJR  V.  COFFMAN.    (No.  W.) 
(Supreme  Court  of  Arkansas.     Jan.  14,  1918.) 

1.  Appeai.  and  EaaoB  «=»1003— Sofficienct 
OP  Evidence — Phepondebanck. 

The  Supreme  Court  cannot  pass  on  the  ques- 
tion of  preponderance  of  the  evidence. 

2.  Witnesses  «=>78— Competency— Atheists 
—Evidence, 

Verse  of  an  atheistic  trend,  written  by  a 
witness,  is  competent  to  show  that  such  a  wit- 
ness was  incompetent,  under  Const,  art.  19,  i 
1,  providing  that  no  person  who  denies  the  be- 
ing of  a  God  shall  be  competent  as  a  witness  in 
any  court. 

3.  Witnesses  «=>44  —  Coiipetbnot  —  Reu- 
oious  Beliefs. 

A  witness  who  does  not  believe  in  God,  but 
believes  that  one  is  punishe<l  by  an  omnipotent 
Supreme  Being  for  his  acts,  is  competent  to 
testify  under  Const  art.  19,  |  1,  providing  that 
no  person  who  denies  the  being  of  a  God  shall 
be  competent  as  a  witness  in  any  coort. 

4.  Appkai  and  Ebbob  «=>1178(4)  —  Vebdiot 
CoNTBABT  to  Evidence— New  Tbial. 

Where  a  trial  judge,  on  denying  a  new  trial 
on  tlie  ground  that  the  verdict  was  contrary  to 
the  preponderance  of  the  evidence,  said  that  the 
verdict  as  returned  was  somewhat  of  a  surprise 
to  the  court,  but,  as  there  were  disputed  ques- 
tions of  fact,  he  did  not  deem  it  proper  to  dis- 
turb the  verdict,  but  that  he  thought  if  the  jury 
asked  the  attorney  for  the  plaintiff  confidential- 
ly, he  would  doubtless  admit  that  he  won  a 
lawsuit  which  he  expected  to  lose,  it  was  an  ex- 
pression of  the  view  that  the  verdict  was  con- 
trary to  the  preponderance  of  the  evidence,  and 
a  new  trial  will  be  ordered. 
Hart,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Oreen  County; 
R.  H.  Dudley,  Judge. 

Suit  by  M.  R.  CJofl^man  against  Joseph 
Mueller.  Judgment  for  plaiutifF,  and  defend- 
ant appeals.    Reversed. 

R.  P.  Taylo^,  of  Paragould,  for  appellant. 
Appellee  pro  se. 

SMITH,  J.  The  parties  to  this  litigation 
were  among  the  principal  stockholders  In  the 
Breckenridge  Mercantile  Company,  a  corpora- 
tion doing  business  at  Paragould,  Ark.,  but 
which  changed  Its  name  to  the  Mueller  Mer- 
cantile Company,  under  which  name  It  con- 
tinued In  business  until  its  failure  in  1911. 
The  corporation  had  become  heavily  involved, 
and  its  paper  was  maturing,  and  the  parties 
to  this  litigation  had  Jointly  indorsed  the 
two  notes  herein  sued  on.  This  cause  was 
tried  upon  the  theory  that  CofTman  was  in- 
sisting that  the  mercantile  company  pay  the 
notes;  while  Mueller  Insisted  that  the  com- 
pany could  not  spare  the  money  from  its  busi- 
ness to  do  so,  and  urged  that  the  payment  of 
the  notes  be  postponed,  and  agreed  with  Coff- 
man  that.  If  he  would  consent  to  the  exten- 
sion of  the  notes,  he  (Mueller)  would  become 
the  payer  thereof  as  between  himself  and 
Coffman.  This  Mueller  denied.  The  notes 
were  not  paid  when  they  fell  dne,  and  pay- 
ment was  enforced  by  suit  against  the  in- 
dorsers,  whereupon  CoffJnan  brought  this  stilt 
against  Mueller  to  recover  the  sum  paid  by 
him  in  satisfaction  of  the  Judgment  against 
him  on  nooonnt  of  the  notes,  and  he  recover- 
ed Judgment  in  the  court  below,  and  this 
appeal  has  been  duly  prosecuted. 

[11  It  is  first  insisted  that  the  verdict  of 
the  Jury  is  unsupported  by  the  evidence.  But 
this  position  cannot  be  sustained,  because  Coff- 
man testified  unequivocally  to  the  existence 
of  the  agreement  stated  above,  and  we  need 
not  therefore  consider  how  greatly  this  ver- 
dict Is  contrary  to  the  preponderance  of  the 
evidence,  as  it  has,  as  a  basis,  evidence  legal- 
ly sufficient  to  sustain  it. 

It  is  argued  that  the  verdict  Is  based  upon 
the  testimony  of  Coffman  alone,  and  that  he 
was  an  Incompetent  witness,  because  of  his 
atheistic  belief.  Coffman  admitted  the  au- 
thorship of  some  verse,  of  more  or  less  am- 
biguous meaning,  but  of  atheistic  trend, 
which  was  publLshed  in  the  local  paper,  and 
his  examination  by  opposing  counsel  Indi- 
cated the  absence  of  a  belief  in  "the  being  of 
a  God,"  but  in  response  to  questions  by  the 
court  he  gave  the  following  answers: 

"The  Court:  Let  me  ask  tbe  witness  a  ques- 
tion, Mr.  Taylor.  Do  you  believe  in  an  om- 
nipotent Supreme  Being,  who  rewards  one  or 
punishes  him  according  to  his  sins  committed 
while  here?  A.  Yes,  Mr;  in  a  Power;  I  be- 
Ueve  we  are  punished  according  to  our  acts.  Q. 
And  that  that  power  and  disposition  to  punish 
comes  from  an  omnipotent  Supreme  Being?  A. 
Yes,  «ir. 
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"Tbt  Court:  I  think,  Mr.  Taylor,  under  this 
sbowinK  that  the  witnesB  is  competent  Let  the 
objection  to  his  competency  be  overruled.  Ke- 
c«n  the  jury,  Mr.  Sheriff." 

[2]  Tbe  introduction  of  the  verse  was  com- 
petent, for,  in  the  case  of  Farrell  v.  State, 
111  Ark.  187,  163  S.  W.  770,  we  said: 

"Tbe  opinion  and  belief  of  men  can  be  known 
only  by  what  they  have  said  or  written,  and 
their  declarations,  either  verbal  or  writtep,  are 
tbe  proper  evidence  of  their  opinion." 

(}]  Bnt  the  witness  expressed  tbe  belief 
that  we  are  pnnlshed  according  to  our  acts, 
and  that  the  power  and  disposition  to  punish 
comes  from  an  omnipotent  Supreme  Being. 
One  possessing  this  belief  Is  not  incompetent 
under  section  1  of  article  19  of  the  Constitu- 
tion of  the  state,  which  provides  that,  "No 
person  who  denies  the  being  of  a  God  shall 
*  •  •  be  competent  to  testify  as  a  wit- 
ness In  any  court." 

[4]  In  overrtiling  the  motion  for  a  new  trial 
the  court  said: 

"I  mnst  confess  that  the  verdict  as  returned 
by  the  jury  was  somewhat  of  a  surprise  to  the 
court:  but  as  there  were  disputed  <juestions  of 
fact  for  the  determination  of  the  jury,  and, 
thoD^  contrary  to  the  judgment  of  the  court 
as  to  what  the  verdict  should  have  been,  I  do 
not  deem  it  proper  to  disturb  the  verdict  of  the 
jury.  I  think  if  you  were  to  take  Gordon 
(meaning  Mr.  Beaucbamp,  attorney  for  plain- 
tiff) to  one  side  and  ask  him  to  make  a  con- 
fidential statement,  he  would  doubtless  admit 
that  he  won  a  lawsuit  which  he  expected  to 
lose." 

Counsel  for  appellant  insists  that  this  state- 
ment by  the  court  Is  an  expression  of  the 
view  that  the  verdict  of  the  jury  was  con- 
trary to  the  preponderance  of  the  evidence. 
And  in  this  we  think  he  is  correct.  Snch  ap- 
pears to  us  to  be  a  fair  construction  of  the 
language  of  the  court  We  have  pointed  out 
in  several  cases  the  difference  In  the  duty  to 
be  performed  by  the  trial  court  in  reviewing 
the  verdict  of  the  Jury  upon  a  motion  for  a 
new  trial,  as  distinguished  from  the  duty  of 
this  court  in  passing  upon  the  sutfiriency  of 
the  evidence  to  sustain  the  verdict.  This 
court  does  not  pass  upon  or  consider  any 
question  of  preponderance.  We  consider  only 
the  legal  sufficiency  of  the  evidence  to  sup- 
port tbe  verdict,  and  in  doing  so  give  to  the 
evidence  having  that  purpose  its  highest  pro- 
bative value;  while  with  the  trial  court  a 
dlflTerent  duty  abides.  That  court  sees  the 
witnesses,  hears  them  testify,  and  Is  afforded 
opportunities  we  cannot  have  to  weigh  the 
eyldence,  and  the  duty,  therefore,  proiMjrly 
rests  with  that  court  to  pass  upon  the  ques- 
tion of  preponderance.  In  doing  this,  the 
''ourt,  of  course,  should  give  proper  weight  to 
the  verdict  of  the  Jury,  and  should  not  set 
It  aside  lightly,  but,  if  it  clearly  appears,  and 
the  court  so  finds,  that  the  verdict  is  against 
the  preponderance  of  the  evidence,  it  be- 
comes the  duty  of  the  court  to  set  It  aside. 
Under  the  statement  of  the  court,  set  out 
above,  we  think  the  conrt  should  have  grant- 


ed a  new  trial-  and  It  will  be  now  bo  order- 
ed. Spadra  Creek  Coal  Co.  v.  Harger,  197  S. 
W.  706;  Spadra  Creek  Coal  Ca  v.  Callahan, 
196  S.  W.  477;  Twist  v.  Mullinix,  126  Ark. 
427.  190  S.  W.  861. 

HART,  J.,  dissents. 


DAVIDSON  v.  STATE.    (Na  7a) 
(Supreme  Court  of  Arkansas.    Dec.  22,  1917.) 

1.  Larcent  «=»55— Cattis  Teuift— Evidence 

— SurFIClENCT. 

Evidence  held  to  sustain  conviction  of  tho 
offense  of  stealing  cattle. 

2.  LAECE^fY  «=5>75(1)— ASPOBTATION— INSTBUO- 
TIONS. 

Where  accused  was  found  in  the  act  of  driv- 
ing away  cattle,  which  he  said,  if  stolen,  were 
stolen  by  hia  brothers  without  his  knowledge, 
requested  instruction  that  if  defendant  did  not 
steal  them,  and  was  not  then  present,  aiding, 
advising,  abetting,  encouraging,  or  assisting 
such  stealing,  he  should  be  acquitted,  was  prop- 
erly refused;  the  asportation  continuing  until 
the  time  he  was  captured. 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty;   Scott  Wood,  Judge. 

Isaac  P.  Davidson  was  convicted  of  steal- 
ing cattle,  and  he  appeals.    Affirmed. 

A.  Curl,  of  Hot  Si«ings,  for  appellant. 
Jno.  D.  Arbttdcle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst.  Atty.   Gen.,  for  the  State. 

HART,  J.  Isaac  P.  Davidson  was  indict- 
ed by  the  grand  jury  of  Garland  county  for 
the  crime  of  stealing  two  cows  and  two  year- 
lings belonging  to  Ellhu  Bobbins.  He  was 
tried  before  a  jury  and  convicted,  liis  pun- 
ishment being  &xed  at  imprisonment  in  tbe 
state  penitentiary  for  the  period  of  one 
year. 

Ellhu  Robbins  testified  that  at  the  time 
the  cattle  are  charged  to  have  been  stolen 
he  lived  in  Montgomery  county.  Ark.;  that 
on  the  13th  day  of  December,  1916,  he  turned 
two  cows  and  two  yearlings  out  of  his  pas- 
ture ;  that  one  of  the  cows  had  a  bell ;  that 
the  cattle  did  not  come  up  that  night;  that 
he  did  not  sell  or  give  the  cattle  to  any  one : 
that  on  the  next  day  be  was  Informed  that 
the  cattle  were  In  a  barn  belonging  to  Wil- 
liam Dozier  in  Garland  county.  Ark.;  that 
Dozler  lived  about  five  miles  from  him ;  and 
that  he  went  down  there  and  saw  the  cattle 
and  recognized  them  to  be  his  own. 

William  Dozier  testified  that  on  the  14th 
day  of  December,  1916,  while  crossing  a 
mountain  in  company  with  Ashley  Ritter, 
near  his  home  in  Garland  county,  Ark.,  he 
saw  tliree  men  driving  tbe  cattle  <diarged  to 
have  been  stolen  in  this  suit  along  a  trail; 
that  two  of  the  men  were  behind  the  cattle, 
driving  them  along,  and  that  one  of  them 
was  on  the  side  to  keep  them  from  straying 
from  the  trail;  that  he  tliought  the  defend- 
ant was  one  of  the  men  driving  the  cattle; 
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that  he  recognized  the  cattle  as  belonging  to 
Ellhn  Robbins ;  that  he  went  to  a  neighbor's 
house  near  by  and  called  Bobbins  over  the 
telephone,  and  told  him  about  seeing  the 
men  driving  the  cattle  along;  that  Robbing 
said  that  he  had  not  disposed  of  the  cattle 
in  any  way;  that  the  justice  of  the  peace 
asked  him  and  one  Echols  to  try  to  capture 
the  men;  that  be  and  Echols  halted  the 
men ;  that  the  men  put  spurs  to  their  horses 
and  ran  away;  that  they  fired  a  few  shots 
to  halt  the  men,  and  that  one  of  their  horses 
was  wounded;  that  the  cattle  came  to  his 
house  and  were  put  up,  and  Robbins  was 
notified  that  they  were  there. 

Ashlpy  Ritter  testified  that  he  was  with 
Dozier  on  the  14th  day  of  December,  1916, 
and  saw  three  men  driving  some  cattle  along 
a  trail  near  Dealer's  house ;  that  the  defend- 
ant was  one  of  the  men ;  that  the  defendant 
and  another  man  were  behind  the  cattle 
driving  them;  and  that  another  man  was 
on  the  side  of  the  mountain  keeping  them  In 
the  trail;  that  he  did  not  Ifuovr  the  cattle 
and  did  not  know  whose  they  were. 

Other  evidence  on  the  part  of  the  state 
tended  to  show  that  It  was  repprted  In  the 
neighborhood  that  the  cattle  were  stolen, 
and  that  the  defendant  and  the  other  two 
men  were  making  an  attempt  to  escape; 
that  people  along  the  road  tried  to  arrest 
them,  and  shot  the  two  men  that  were  with 
the  defendant;  that  all  three  of  the  men 
had  guns,  and  that  the  two  men  with  the 
defendant  shot  back  at  the  men  who  were 
trying  to  arrest  them.  The  defendant  had 
a  pistol  on  him  when  arrested,  but  did  not 
try  to  use  It 

One  of  the  witnesses  said  that  he  endeavor- 
ed to  hold  up  the  parties,  and  that  all  three 
of  them  turned  their  guns  on  him  and  kept 
running;  that  the  oldest  one  threatened  to 
shoot  him  if  he  moved;  that  the  defendant 
looked  like  one  of  these  three  men. 

According  to  the  testimony  of  the  defend- 
ant himself,  he  was  living  with  his  parents 
at  Ft  Lawson,  Okl.,  and  was  going  to  school 
there.  In  the  latter  part  of  February,  1916, 
he  left  home  and  went  to  Texas.  He  went 
to  work  with  a  fhrmer  in  Texas  and  stayed 
with  him  for  three  months.  During  the  lat- 
ter part  of  July,  be  received  a  letter  from 
one  of  his  brothers  at  Hot  Springs,  Ark.  In 
his  letter,  his  brother  stated  that  there  was 
plenty  of  work  there,  and  that  it  was  a  fine 
place  for  a  young  fellow  to  come.  His 
brother  had  gotten  into  trouble  in  Oklahoma 
and  had  dtanged  his  name  because  he  thought 
there  was  a  warrant  out  for  him.  His  broth- 
er also  wrote  him  that  he  had  written  an- 
other brother  to  come  too.  The  defendant 
went  to  Hot  Springs  to  meet  his  brothers 
about  the  3d  of  August,  1916.  He  changed 
his  name  so  that  his  father  and  mother 
could  not  trace  him.  When  be  arrived  at 
Hot  Springs  he  was  told  by  the  foreman  of 
a  staveyard  that  he  could  secure  employment 


at  a  place  near  there,  where  stave  bolts  were 
manufactured.  His  brothers  were  not  in  Hot 
Springs  as  they  had  promised,  and  be  left 
a  card  for  them,  and  secured  work  at  the 
stavemlU.  About  two  weeks  after  he  went 
to  Hot  Springs  his  oldest  brother  came  to 
blm  and  told  him  that  he  and  another 
brother  were  at  work  at  a  sawmill  not  far 
form  there.  In  a  short  time  the  def«idaiit 
went  up  to  the  sawmill  and  Joined  his  broth- 
ers. They  worked  there  awhile  and  tiffin 
went  to  a  mill  in  Saline  county,  Ark.  The 
defendant  worked  at  that  mill  about  00  or 
60  days.  His  brot^iers  did  not  work  much, 
and  spent  th^r  time  riding  about  the  coun- 
try. One  time  his  brothers  went  off  and 
were  gone  about  six  weeks  and  brought  back 
horses  with  them.  The  defendant  became 
suspicious,  and  asked  them  where  they  had 
gotten  the  horses,  and  they  told  him  that- 
they  had  bought  them  in  Kansas.  The  de- 
fendant told  his  brothers  that  their  conduct 
looked  suspicious,  and  that  he  would  leave 
them  if  there  was  anything  going  on  that 
was  crooked.  They  told  him  that  it  was 
none  of  his  business,  and  that  he  was  not 
liable  to  get  into  anything. 

In  regard  to  the  immediate  transaction 
which  resulted  in  the  larceny  in  question, 
the  defendant  testified  that  one  Sunday 
morning  his  oldest  brother  said  that  he  was 
going  out  to  buy  some  cattle  that  day;  that 
he  asked  him  where  he  would  get  the  money ; 
that  his  brother  pulled  out  a  roll  of  bills  out 
of  bis  pocket  and  said  that  he  had  It;  that 
on  Monday  morning  they  started  out  to  buy 
cattle;  that  he  did  not  want  to  go,  but  that 
his  brother  Insisted,  saying  that  he  would 
need  him  to  drive  in  the  cattle;  that  it  was 
pretty  cool,  and  they  put  on  heavy  clothes; 
that  his  brother  advised  him  to  take  a  gun 
along  in  case  of  robbers  or  anything  of  that 
kind;  that  he  carried  a  gun  In  a  scabbard 
in  his  hip  pocket;  that  they  traveled  about 
25  miles  In  a  westerly  direction,  and  camped 
at  night  on  the  side  of  the  road  in  a  house ; 
that  the  next  morning  they  rode  until  dinner 
time,  and  <»e  ot  the  horses  became  lame; 
that  they  left  him  at  the  camp  with  the  lame 
horse  and  went  off  to  buy  cattle ;  that  they 
rode  around  that  day  and  night  and  the  next, 
and  came  back  and  reported  that  they  could 
not  buy  any  cattle;  that  they  found  a  cor- 
ral and  left  the  defendant  there,  and  were 
gone  all  night;  that  the  next  morning  his 
brothers  came  in  with  the  four  head,  of  cat- 
tle and  penned  them  in  the  corral ;  that  they 
said  that  they  had  bought  the  cattle;  that 
they  again  went  oft  and  left  him  there  with 
the  cattle,  and  came  back  again  the  next 
morning.  They  said  that  they  had  been  un- 
able to  buy  any  more  cattle.  It  began  to 
snow,  and  they  said  that  they  would  not  buy 
any  more  until  the  weather  cleared  up ;  that 
they  started  to  drive  the  cattle  along  the 
trail  and  that  they  were  attacked  by  people 
who  tried  to  arrest  them;  that  they  tried  to 
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run  off;  that  Us  brotbers  were  killed  in  the 
nmnlng  flght;  that  he  escaped,  but  was 
captured  the  next  day. 

The  defeudaut's  father  testified  that  be 
wu  17  yean  old. 

[1]  The  defendant  was  found  in  the  posses- 
iloa  of  the  stolen  cattle.  It  Is  true  he  at- 
tempted to  explain  his  possession,  but  the 
jury  might  have  found  that  bis  explanation 
va&  not  true,  and  that  his  possession  was  lu- 
ooDsistent  with  Us  Innocence.  Iq  short,  aft- 
er recounting  the  testimony  Just  stated,  the 
unexplained  possession  by  the  defendant  of 
the  pr(q;>erty  stolen  on  the  day  before,  togeth- 
er with  the  other  drcumstances  detailed  in 
evidence,  were  sufficient  to  warrant  the  jury 
in  leturnlng  a  verdict  of  guilty.  Spivey  t. 
SUte.  198  S.  W.  101. 

[2]  Counsel  for  the  defendant  assign  as  er- 
ror the  action  of  the  court  in  refusing  to  give 
Instruction  No.  2,  asked  by  him,  which  is  as 
follows: 

"The  court  instructs  the  jury  that  if  the  de- 
fendant did  not  steal  the  cattle  and  was  not 
present  when  the  same  were  stolen  (if  the 
cattle  were  stolen),  aiding,  advising,  abetting, 
encouraging,  or  assisting  such  stealing,  then  the 
defendant  was  not  guilty,  and  should  be  acquit- 
ted." 

In  making  this  contention  counsel  did  not 
take  into  consideration  the  principles  of  law 
announced  in  the  case  of  Monk  v.  State^  197 
S.  W.  580.  In  that  case  the  court  held  that 
under  an  Indictment  for  larceny  as  a  princi- 
pal, one  who  was  not  present  when  the  hogs 
were  Idlled  and  carried  away,  but  who  haul- 
ed them  to  market,  and  knew  of  the  plan  to 
steal  them,  could  be  convicted  as  a  principal. 
Here  the  facts  are  even  stronger.  The  de- 
fendant was  assisting  his  brothers  in  driving 
the  cattle  out  of  the  country,  and  the  larceny 
may  be  r^arded  as  still  in  process  of  ao 
compllahment,  for  the  original  asportation 
was  exill  In  progress. 

It  was  also  insisted  by  counsel  for  the 
defendant  that  the  court  erred  In  giving  in- 
struction No.  5  at  the  Instance  of  the  state. 
The  Instruction  is  as  follows: 

"No.  S.  If  you  believe  from  the  evidence  in 
diis  ease,  beyond  a  reasonable  doubt,  the  defend- 
ant, witti  fdonious  intent  to  steal  cattle,  ac- 
companied Ilia  two  brothers  to  a  corral,  and 
that  he  remained  there  while  his  two  brothers 
went  after  the  cattle,  or  in  search  of  them,  and 
yoD  further  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  brothers  feloniously 
took  the  cattle  mentioned  in  the  indictment  to 
the  corral,  and  the  defendant  asristed  the  broth- 
ers in  driving  the  cattle  away  from  the  corral, 
with  the  felonious  intent  of  stealing  the  same, 
and  that  this  offense  occurred  some  time  during 
the  year  1916,  then  you  should  find  the  defend- 
ant guilty." 

This  instruction  is  in  accord  with  the  prin- 
ciples of  law  laid  down  in  the  Monk  Case. 

It  is  Claimed  by  the  defendant,  however, 
that  tbere  was  no  evidence  in  the  record  upon 
wbldi  to  base  the  giving  of  this  Instruction. 
We  do  not  agree  with  counsel  for  the  defend- 
ant In  this  c(»it«itlon.    According  to  the  de- 


fendant's own  testimony  be  was  suspicious 
of  his  brothers,  and  thought  they  were  being 
engaged  in  crooked  work  of  some  kind.  When 
he  mentioned  this  to  them  they  told  him  tliat 
It  was  none  of  ids  business,  and  tliat  be 
would  not  get  into  any  trouble.  The  defend- 
ant himself  admitted  that  he  stayed  at  the 
corral  while  his  brothers  were  riding  about  in 
the  nighttime  in  tbe  month  of  Deoemt>er,  os- 
tensibly for  the  purpose  of  buying  cattla  He 
also  admitted  that  he  went  along  with  his 
brotbers  for  the  purpose  of  Iiel{dng  them  to 
drive  the  cattle.  All  three  of  tbe  brothers 
were  armed  with  pistols.  It  bad  begun  to 
snow  when  the  cattle  were  brought  in.  They 
at  once  started  ofT  with  tbe  cattle  without 
trying  to  buy  any  more.  When  baited  they 
endeavored  to  run  away.  They  had  a  run- 
ning flght  with  tbe  people  in  the  neighbor- 
hood, and  finally  abandoned  the  cattle  and 
tried  to  get  out  of  the  country.  When  tills 
and  tbe  other  circumstances  detailed  in  evi- 
dence are  considered,  it  will  be  readily  seen 
that  there  was  sufficient  evidence  upon  wblcb 
to  base  tliis  instruction. 

Other  instructions  requested  by  the  defend- 
ant,  and  stUl  others  given  by  the  court  at  the 
instance  of  the  state,  are  assigned  as  error 
calling  for  a  reversal  of  the  judgment  of  con- 
viction. These  Instnicticms  all  involve  tbe 
principles  of  law  wblcb  we  have  just  dis- 
cussed, and  for  that  reason  we  do  not  deem  It 
necessary  to  set  them  out  and  discuss  them 
separately. 

We  have  carefully  examined  tbe  record, 
and  find  no  prejudicial  errors  in  it.  Tbe 
judgment  will  therefore  be  affirmed. 


WELCH  et  al.  v.  WELCH  et  aL    (No.  99.) 
(Supreme  Court  of  Arkansas.    Jan.  14,  1918.) 

1.  Deeds  «=68(1)— Mistake  or  On«  Pabtt— 
Fbauo. 

Where  a  father  could  not  read  or  write 
and  depended  on  a  son  in  preparing  the  descrip- 
tion of  land  in  a  deed  to  such  son,  and  he  con- 
cealed the  fact  that  the  deed  contained  more 
land  than  was  intended,  there  was  a  mistake  of 
one  party  and  fraud  of  another,  wliich  was  good 
ground  for  reformation. 

2.  BKFOBIIATION    or    iRSTRUlfKNIB    9=346(1) — 
MiSTAKK— FBAUD— KlHD    AND     StJFinCIBNOT 

or  Pboof. 
The  rule  requiring  dear  and  satisfactory 
proof  of  mutual  mistake  to  warrant  reforma- 
tion of  an  instrument  applies  as  well  where 
tbere  is  mistake  of  one  party  accompanied  by 
fraud  or  inequitable  conduct  on  the  part  of  the 
other. 

3.  EviDENCB  9=>269(3)  —  Declarations  or 
Gbantob— Admissibiutt. 

DeclarationB  of  a  grantor  of  land  in  the 
grantee's  absence,  subsequent  to  execution  of 
a  deed  to  a  child  of  all  of  bis  land,  that  he  in- 
tended to  divide  his  land  equally  among  his 
children,  are  incompetent  to  show  that  he  did 
not  intend  to  convey  all  tbe  land  inciuded  in 
such  deed. 
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4.  Desds  e=»211(l)— Mistakb  and  Fbattd— 
SujnciKNCT  OF  Evidence. 

In  an  action   to  set  aeide  a  deed   on   the 

f round  of  mistake  of  a  parent  accompanied  by 
raud  of  a  grantee  child,  evidence  held  not  suf- 
ficiently clear  and  satisfactory  to  warrant  set- 
ting aside  a  finding  of  the  cbanceUor  that  there 
was  DO  mistake  or  fraud. 

Humphreys,  J.,  dissenting. 

Appeal  from  Greene  Chancery  Court;  C. 
D.  Frierson,  Cbanc^lor. 

Suit  by  Jobn  Welch  and  others  against 
Dixie  Welch  and  others,  to  set  aside  a  deed. 
Decree  for  defendants  except  as  to  one  plaln- 
tur,  and  plaintiffs  appeal.     Affirmed. 

Appellants  instituted  suit  against  appellees 
in  the  Greene  chancery  court  to  set  aside  a 
deed  executed  by  W.  M.  Welch  and  Margaret 
Welch,  his  wife,  on  the  24th  day  of  May,  A. 
D.  1914,  to  C.  W.  Welch,  describing  the  fol- 
lowing lands  in  Greene  county.  Ark.,  to  wit, 

5.  E.  Vt  of  the  N.  W.  %  and  the  N.  E.  %  of 
the  S.  W.  %  of  Sec.  13,  T.  IT  N.,  K.  3  E ;  the 
N.  E.  Vi,  the  W.  %  of  the  S.  E.  %,  the  E.  % 
of  the  S.  W.  %,  and  the  E. '%  of  the  N.  W.  %, 
an  in  Sec.  18,  T.  17  N.,  R.  4  B.,  alleging  in  sub- 
stance tbat  C.  W.  Welch  procured  the  deed 
to  all  of  said  lands,  except  the  SO-acre  tract 
known  as  the  home  place,  through  fraud  and 
deceit  John  Welch,  one  of  the  plaintiffs, 
made  an  additional  allegation  that  he  was 
the  owner  by  gift  from  his  father,  W.  M. 
Welch,  of  the  S.  B.  %  of  the  N.  W.  %,  the 
N,  B.  %  of  the  8.  W.  %,  Sec.  13,  T.  17  N.,  R. 
3  E.  William  Gray  and  Ruth  Faulkner  re- 
fused to  Join  the  petitioners  in  the  prosecu- 
tion of  the  suit  and  filed  no  answer  to  the 
bill.  A  separate  response  was  filed  by  J.  D. 
Block  as  guardian  ad  litem  for  Dixie  Welch, 
Coleman  Welch,  and  Holland  Welch,  grand- 
children of  W.  M.  Welch,  deceased,  denying 
all  the  material  allegations  of  the  bill,  claim- 
ing to  be  owners  in  fee  of  said  real  estate 
under  Qie  deed  sought  to  be  canceled.  Mrs. 
Willie  Welch,  wife  of  C.  W.  Welch,  grantee  In 
said  deed,  filed  separate  response  adopting 
the  answer  of  the  guardian  ad  litem  for  her 
childroi,  and  claiming  a  dower  interest  in 
all  of  said  real  estate.  Joe  A.  Thompson  was 
administrator  of  the  estate  of  Charley  Welch, 
deceased,  and  he  answered,  denying  all  ma- 
terial allegations  in  the  original  bill  with 
reference  to  his  intestate  procuring  moneys 
from  the  estate  of  Margaret  Welch,  deceas- 
ed. It  is  unnecessary  to  set  out  the  allega- 
tions with  reference  to  the  personal  estate 
of  Margaret  Welch,  deceased,  contained  in 
the  original  bill,  appellants  having  dismissed 
that  part  of  their  bill.  Tlie  appellants  are 
children  and  grandi-hildren  of  W.  M.  Welch, 
deceased.  The  court  heard  the  case  upon  the 
pleadings  and  written  proofs,  and  sustained 
the  deed  as  to  all  the  lands  except  the  S. 
B.  %  of  the  N.  W.  %  and  the  N.  B.  U  of  the 
S.  W.  %,  Sec.  13,  T.  17  N.,  R.  3  E.  As  to  the 
land  Just  described,  the  court  canceled  the 
deed  and  divested  the  title  out  of  both  plain- 


tiffs and  defendants,  and  v^ted  same  In 
John  Welch.  The  court  incorporated  in  the 
decree  a  finding  and  holding  to  the  effect  that 
the  burden  of  proof  rested  upon  appellants, 
and  overruled  appellants'  contention  that  the 
burden  rested  upon  the  appellees  to  sustain 
the  deed. 

The  substance  of  the  evidence  Is  about 
as  follows :  On  May  24,  1904,  W.  M.  Welch, 
the  grantor  in  the  deed,  called  at  the  office 
of  J.  D.  Block,  an  attorney,  and  had  him 
draw  the  deed  from  himself  and  wife,  Mar- 
garet, to  C.  W.  Welch,  his  son,  handing  him  a 
tax  receipt  from  which  to  get  the  description 
of  the  land.  Block  dictated  the  deed,  and 
when  W.  M.  Welch  returned  after  a  short 
absence  he  read  the  deed  to  him.  The  land 
was  described  by  calls,  and  the  deed  recited 
480  acres,  more  or  less.  A  life  estate  was 
reserved  in  himself  and  wife.  The  lands 
above  described  constituted  all  the  lands 
owned  by  W.  M.  Welch.  W.  M.  Welch  toe* 
the  deed  downstairs,  and  after  same  was  ex- 
ecuted and  acknowledged,  he  returned  to  the 
office,  handed  Mr.  Block  $10  for  his  services, 
and  handed  the  deed  to  his  son,  C.  W.  Welch, 
who  had  appeared  for  the  first  time,  telling 
him  to  go  and  record  same.  The  deed  was 
not  recorded  until  the  28th  day  of  April,  1905, 
about  one  year  after  its  execution.  C.  W. 
Welch  was  the  yoimgest  son,  and  had  resided 
with  his  father  from  infancy,  and  for  a  num- 
ber of  years  prior  to  the  execution  of  tie 
deed,  and  thereafter  until  his  death,  managed 
his  father's  business.  C.  W.  Welch  was  the 
only  member  of  the  family  who  could  read 
and  write.'  His  father  depended  on  him  in 
all  transactions  requiring  writings.  He  paid 
the  taxes  for  his  father  and  attended  to  aU 
business  matters  for  bira.  He  counseled  with 
both  his  father  and  mother  concerning  the 
business.  His  mother  usually  kept  the  mon- 
ey,  and  on  his  suggestion  would  pay  the  ol>- 
ligations  incident  to  the  business  in  which 
they  were  engaged.  W.  M.  Welch  placed  John 
Welrfi,  his  son,  in  possession  of  the  S.  W.  % 
of  the  N.  W.  %,  the  N.  B.  %  of  the  S.  W. 
Vi.  of  Sec.  13.  T.  17  N.,  R.  3  B.,  on  the  24th 
day  of  December,  1894,  under  promise  that  he 
would  deed  said  tract  of  80  acres  to  him. 
John  Welch  has  continuously  lived  upon  said 
tract  and  made  valuable  Improvements  there- 
on. This  tract  of  land  was  Included  In  the 
deed  sought  to  be  canceled.  Prior  to  the  ex- 
ecution of  the  deed,  W.  M.  Welch  deeded 
tracts  of  about  equal  value  to  some  of  his 
other  children.  He  and  his  wife  stated 
many  times,  both  before  and  after  the  ex- 
ecution of  the  deed,  that  they  Intended  to 
divide  their  lands  equally  between  their  chil- 
dren. The  grandchildren  were  always  in- 
cluded in  the  statements.  All  of  their  chil- 
dren lived  near  by,  and  seemed  to  stand  equal- 
ly in  the  affection  of  both  father  and  mother. 
The  only  preferencxj  ever  expressed  with  ref- 
erence to  a  division  of  the  property  was  to 
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the  effect  that  C.  W.  Welch  was  to  have  the 
home  80,  or  home  place.  No  member  of  the 
family  knew  of  the  execution  of  the  deed 
nntU  after  the  death  of  C.  W.  Welch.  His 
wife,  Mrs.  Willie  Wrtch,  found  It  In  his  trunk 
after  his  death.  She  maintained  silence  with 
reference  to  the  discovery  until  after  the 
death  of  W.  M.  Welch.  C.  W.  Welch  went  to 
Oklahoma  for  a  time,  and  W.  M.  Welch  ei- 
ther went  there  with  him  or  to  him,  and  re- 
mained there  until  his  son's  death.  After 
the  death  o*  his  son,  G.  W.  Welch,  he  return- 
ed to  his  Arkansas  home,  and  remained  there 
until  his  death  on  the  17th  day  of  February, 
1915.  On  two  occarions  there  was  some  dis- 
turbance in  the  family.  C.  W.  Welch  got  Into 
trooble,  and  there  was  a  little  complaint 
about  the  amount  expended  In  his  defense; 
In  a  statement  to  AlCx  Wltcher,  C.  W.  Welch 
stated  that  his  mother — 
"had  no  right  to  ^et  mad  and  treat  him  like 
she  was,  tiiat  there  was  a  time  coming  when 
there  would  be  sometbing  to  kick  for,  and  also 
made  the  remark  that  John  and  some  of  them 
were  snlking  around  him,  mad  at  him,  and  said 
they  have  got  no  right  to  say  anything,  it  don't 
cost  them  anything.  •  *  *  He  (O.  W. 
Welch)  made  it  appear  that  probably  she  (Mar- 
garet Welch)  would  think  that  she  was  going 
to  deed  him  80  acres,  and  perhaps  it  would  be 
a  whole  lot  more  or  all  of  it,  or  something  of 
that  kind." 

On  the  other  occasion,  some  trouble  had 
been  brewing  with  reference  to  the  Bug  Gray 
estate.  C.  W.  Welch  stated  to  J.  H.  Cade  in 
the  presence  of  Lawrence  Smith  In  the  year 
1906  that: 

"The  heiVs  were  sore  at  him  the  way  the  suit 
was  settled,  and  they  would  be  sorer  than  that 
when  the  Doc  Welch  (referring  to  W.  M.  Welch) 
estate  was  settled;  that  the  old  folks  thought 
that  he  onl^  had  a  deed  to  80  acres,  but  that 
he  had  a  cinch  on  it  all;  that  he  was  paying 
the  taxes  and  the  whole  estate  belonged  to  him; 
that  he  had  it  fixed.    •     •     •  " 

Before  leaving  for  Oklahoma,  0.  W.  Welcdi 
suggested  selling  the  land,  and  referred  to  it 
aa  "Pa'8  land."  In  1906,  Lawrence  Smith 
heard  a  conversation  between  O.  W.  Welch 
and  his  father,  W.  M.  Welch,  in  which  C.  W. 
Welch  said: 

"  'Pa,  make  me  a  will  to  everything  you  have 
got,  and  you  won't  have  to  look  after  it,'  and 
the  old  man  said,  'I  godlins,  I  have  got  other 
children  besides  you,'  and  the  old  lady  sort  of 
■bed  a  few  tears  and  said  she  could  not  think 
of  leaving  Bag  Gray's  children  out;  that  they 
had  other  children  for  the  stuff  to  go  to,  part 
of  it,  their  part." 

On  another  occasion  when  Tom  Sogers  was 
helping  C.  W.  W«ldi  put  up  a  tel^hone 
post  on  the  home  place  contrary  to  the  fa- 
ther's will,  Rogers  was  teasing  Charley,  and 
suggested  that  he  would  die  laughing  if  the 
old  man  would  come  up  with  an  ax  and  cat 
the  telephone  post  down.    C.  W.  Welch  said: 

"He  dared  &im  to.  and  looked  across  to  the 
«alnut  tree  and  said:  This  one  is  on  mine;  it 
is  not  on  his.  I  dare  him  to  touch  it;  as  to 
the  others,  I  can't  say,  but  this  one  he  knows 
better,  I  dare  him  to  touch  it.'  " 

The  record  also  contains  statements  made 
at  various  times  after  the  execution  and  de- 


livery of  the  deed  from  W.  M.  Welch  to  O.  W. 
Welch,  by  both  W.  M.  Welch  and  his  wife, 
to  the  effect  that  they  Intended  for  Charley  to 
have  the  home  tract  of  80  acres  and  that  they 
Intended  to  divide  their  lands  equally  be- 
tween their  children.  It  was  also  shown  that 
a  short  time  pi^or  to  hU  death,  W.  M.  Welch 
prepared,  on  several  occasions,  to  go  to  town 
and  divide  his  property  among  his  children. 
It  Is  not  shown,  however,  that  these  state- 
menta  were  made  or  acts  done  in  the  hearing 
or  presence  of  C.  W.  Welch. 

Huddleston,  Fttjir  &  Fotrell  and  Jason  L. 
Light,  all  of  Paragould,  for  appellants.  Block 
&  Klrsch,  of  Paragould,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  The  plaintiffs  are  children  and  heirs  at 
law  of  W,  M.  Welch,  deceased.  They  admit 
in  their  complaint  that  their  father  intended 
to  convey  by  deed  to  C.  W.  Welch,  his  home 
place  of  80  acres.  In  the  prayer  to  their  com- 
plaint they  ask  that  the  deed  from  W.  M. 
Welch  to  C.  W.  Welch  be  canceled,  except 
as  to  the  80  acres  described  and  known  as 
the  home  place,  and  that  the  title  to  same 
be  vested  in  them,  except  the  interest  of 
C.  W,  Welch  In  the  lands  under  the  law  of 
descents  and  distributions  in  this  state.  The 
evidence  shows  that  W.  M.  Welch  took  a  tax 
receipt,  describing  all  his  lands,  480  acres, 
to  J.  D.  Block,  an  attorney,  and  asked  him  to 
prepare  a  deed  to  his  son  O.  W.  Welch,  to  said 
lands,  and  that  the  fittoruey  did  so,  and  de- 
livered the  deed  to  W,  M.  Welch.  About  that 
time  C.  W.  Welch  came  into  Block's  office. 
W.  M.  Welch  then  handed  the  deed  to  his  son 
C.  W.  Welch,  and  said,  "Take  it  and  go  and 
record  It"  The  theory  of  the  plaintiffs  Is 
that  the  father  only  intended  to  convey  to  his 
son  the  home  .place,  comprising  80  acres ; 
that  be  could  not  read  nor  write,  and  relied 
absolutely  upon  his  son  in  preparing  the  de- 
scription to  the  land;  that  W.  M.  Welch  was 
laboring  under,  the  mistake  that  the  tax  re- 
ceipt only  contcdned  a  description  of  the  home 
tract  of  80  acres,  and  did  not  know  that  it 
contained  a  description  of  all  his  lands,  com- 
prising 480  acres;  that  0.  W.  Welch,  knowing 
these  to  be  the  facts,  concealed  the  truth  from 
his  father  ih  order  to  secure  a  conveyance  of 
his  father's  lands,  which  he  well  knew  his 
father  never  intended  to  convey  to  him.  This 
would  be  a  case  of  a  mistake  of  one  party  ac- 
companied by  fraud  or  Inequitable  conduct  of 
thb  other  party,  which  is  a  good  ground  for 
reformation  of  a  written  instroment  It  is 
not  alone  in  cases  of  mistake  that  a  court  of 
equity  will  reform  a  written  instrument 
Under  the  head  of  Reformation  and  Re-execu- 
tlon  of  Instruments,  Prof.  Pomeroy  says: 

"This  subject  baa  already  been  treated  under 
the  head  of  Mistake,  and  little  more  need  here 
be  said.  Equity  has  jurisdiction  to  reform 
written  instruments  in  _  but  two  well-defined 
caees:  (1)  Where  there  is  a  mutual  mistake — 
that  is,  where  there  has  been  a  meeting  of 
minds— an  agreement  actually  entered  into,  but 
the  contract,  deed,  settlement,  or  other  instru- 
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ment,  in  its  written  form,  does  not  express  what 
was  really  intended  by  the  parties  thereto;  and 
(2)  where  there  has  been  a  mistake  of  one  par- 
ty, accompanied  by  fraud  or  other  inequitable 
conduct  of  the  remaining  parties.  In  such  cases 
the  instrument  may  be  made  to  conform  to  the 
agreement  or  transfiction  entered  into  accord- 
ing to  the  intention  of  the  parties.  The  condi- 
tions of  fact  giving  rise  to  tha  exercise  of  the 
jurisdiction  to  grant  reformation  are  numerous. 
Almost  all  written  instruments  may  be  reformed 
when  a  proper  occasion  is  furnished."  Pome- 
roy's  Equity  Jurisprudence  (3d  Ed.)  vol.  4,  par. 
1376;  and  see,  also,  toL  2,  par.  870;  34  Cyc. 
pp.  920  and  921. 

The  following  cases  recogplze  tlie  rule  and 
grant  or  deny  the  relief  aocordlng  to  the 
facts  of  eadi  particular  case:  Pyne  v.  Knight, 
130  Iowa,  113,  106  N.  W.  505 ;  Williams  v. 
Hamilton,  104  Iowa,  423,  73  N.  W.  1029,  65 
Am.  St.  Rep.  475;  Crookston  Imp.  Co.  v. 
Marshall,  67  Minn.  333,  59  N.  W.  294,  47 
Am.  St.  Rep.  612;  Dean  v.  HaU  (Ky.)  106 
S.  W.  98;  Gregory  v.  Copeland  (Ky.)  107  8 
W.  768 ;  Taylor  v.  Deverell,  43  Kan.  409,  23 
Pac.  628;  Koons  v.  Blanton,  129  Ind.  383, 
27  N.  B.  334;  Bergen  v.  Ebey,  88  lU.  269; 
Kilmer  t.  Smith,  77  N.  T.  226,  33  Am.  Rep. 
613;  Sykes  ▼.  Life  Ins.  Co.,  148  N.  O.  18,  61 
S.  B.  610;  Dannelly  v.  Cuthbert  Oil  Co.,  131 
6a.  694,  63  S.  B.  257;  Venable  v.  Burton, 
129  Qa.  537,  59  S.  B.  253;  Sloss-Sheffleld 
Steel  &  Iron  Co.  y.  iBtna  Life  Ins.  Co.,  74 
N.  J.  Eq.  636,  70  Atl.  380 ;  Chelsea  Nat.  Bank 
T.  Smith,  74  N..J.  Bq.  275,  68  Atl.  533;  Met- 
calf  V.  Putnam,  9  Allen  (Mass.)  97 ;  Burchard 
V.  Fraser,  23  Mich.  224. 

It  Is  true  some  of  the  eases  dted  are  cases 
of  reformation  for  mutual  mistake  only,  but 
others  are  cases  where  reformation  was 
granted  where  there  was  a  mistake  on  the 
pert  of  one  party,  coupled  with  fraud  on  the 
part  of  the  other.  All  of  the  cases  cited 
recognize  the  rule  announced  by  Prof.  Pom- 
eroy  as  well  established.  See,  also,  Martin 
V.  Hempstead  County  Levee  Dlst  No.  1,  98 
Ai^  23,  135  S.  W.  453,  and  American  NatL 
Ins.  C3o.  V.  Schlossberg,  174  S.  W.  1168.1  In 
Cox  V.  Beard,  75  Kan.  369,  89  Pac.  671,  It 
was  said  that  the  case  came  fairly  within 
the  well-established  rule  that  a  deed  Is  re- 
formable,  where,  by  the  mistake  of  one  party 
and  the  fraud  of  another,  there  is  omitted 
from  it  land  wUdi  it  was  stipulated  should 
be  conveyed,  and  numerous  decisions  are 
dted  in  support  of  the  proposition. 

In  Crookston  Imp.  0>.  v.  Marshall,  57 
Minn.  333,  59  N.  W.  294,  47  Am.  St.  Rep.  612, 
there  was  conveyed  more  land  than  was  in- 
tended, and  the  court  held  under  the  partic- 
ular facts  of  that  case  a  reformation  should 
be  granted.  The  relief  was  granted  in  the 
application  of  the  rule  that  the  mistake  of 
one  party,  accompanied  by  fraud  or  other  in- 
equitable conduct  of  the  other  party,  may  be 
good  ground  for  the  reformation  of  a  writ- 
ten   instrument,   and   Pomeroy's   statement 
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above  copied  was-  cited  In  support  of  the 
holding.  The  plaintiffs  in  this  case  are  the 
diildren  and  heirs  at  law  of  W.  M.  Welch, 
deceased,  and  are  entitled  to  only  sudi  rights 
as  he  was  entitled  to  In  his  lifetime.  It  is 
admitted  that  the  father  intended  to  deed 
to  his  son  the  home  place  of  80  acres,  and 
that  the  deed  to  so  much  of  the  land  should 
stand.  While  the  relief  prayed  for  is  not 
called  reformation,  the  facts  bring  it  within 
that  head  of  equitable  relief. 

The  next  proposition  of  law  to  be  consid- 
ered is  to  determine  the  amount  of  proof  re- 
quired to  afford  relief  in  cases  of  this  sort. 
In  Eureka  Stone  Co.  v.  Roach,  120  Ark.  326, 
179  S.  W.  499,  the  court  said: 

"It  la  the  settled  rule  of  this  court  that  to 
justify  or  authorize  the  reformation  of  a  written 
instrument  on  the  ground  of  fraud  or  mistake 
the  evidence  of  such  fraud  or  mistake  must  be 
clear,  unequivocal,  and  decisive." 

In  Mitchell  Manufacturing  (X  v.  Kempner, 
84  Ark.  349,  105  S.  W.  880,  the  court  said: 

"The  written  contracts  contained  an  express 
stipulation  that  the  machines  were  'not  guar- 
anteed against  slugs,  spurious  coin  or  the  weath- 
er'; and,  until  it  is  established  that  this  stipu- 
lation was  inserted  in  the  contract  by  fraad, 
accident,  or  mutual  mistake,  it  must  be  taken 
as  a  true  expression  of  the  agreement  of  the 
parties.  The  solemn  written  engagements  of 
contracting  parties  cannot  be  reformed  •  *  * 
except  upon  clear  and  satisfactory  proof  that 
the  writing  fails,  b^  reason  of  fraud,  accident, 
or  mutual  mistake  m  the  preparation  or  execu- 
tion thereof,  to  express  the  agreement  intended 
to  be  entered  into.  Martin  v.  Hempstead  Co. 
Levee  Dist.  No.  1,  98  Ark.  23,  135  §.  W.  453. 
and  American  NatL  Bank  v.  Schlossberg,  174 
S.  W.  Ilea 

[2]  It  is  objected  that  these  cases  can  be 
used  as  authorities  to  sustain  the  rule  of 
evidence  in  cases  of  mistake  of  one  of  the 
parties  coupled  with  the  fraud  of  the  other, 
for  the  reason  that  the  first  case  was  a  case 
of  mutual  mistake,  and  that  the  cases  dted 
to  sustain  the  piindples  laid  down  in  the  lat- 
ter case  were  cases  of  mutual  mistake.  Tliis 
does  not  lessen  their  force  as  authority;  for 
the 'court  was  speaking  of  the  recognized 
grounds  for  reformation  of  written  instru- 
ments, and  there  would  be  Just  as  mudi  rea- 
son for  the  rule  in  one  case  as  another.  In 
Dnecker  v.  Goeres,  104  Wis.  29,  80  N.  W.  91, 
the  Supreme  Court  of  Wisconsin  said: 

"Testing  the  findings  nnder  consideration  by 
the  familiar  rule  that  to  warrant  the  reforma- 
tion of  a  written  instrument  because  of  fraud 
upon  Oie  one  side  and  mistake  upon  the  other, 
or  of  mutual  mistake,  the  facts  in  that  regard 
must  be  made  to  appear  by  the  most  clear  and 
satisfactory  evidence  so  as  to  leave  no  room 
for  reasonable  controversy  on  the  subject,  they 
cannot  be  sustained." 

In  Pyne  v.  Knight,  130  Iowa,  113,  106  N. 
W.  506,  the  Supreme  Court  of  Iowa  said  that: 

"To  justify  reformation  [of  a  deed]  thet* 
must  have  been  a  mutual  mistake  or  mistake 
on  the  part  of  one  party,  coupled  with  frand 
on  the  part  of  the  other;  and  the  evidence  show- 
ing this  mistake  must  be  clear,  satisfactory,  and 
fi«e  from  reasonable  doubt." 
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In  Taylor  y.  Deveiell,  43  KaiL  468,  23  Pac. 
e3&,  tbe  Suprame  Court  of  Kansas  recognised 
this  as  a  ftunlUar  rule  of  evidence,  saying: 

"It  i»  trae,  as  claimed,  that  to  sastain  a  ref- 
ormation of  a  deed,  the  testimony  showing  fraud 
should  be  clear  and  satisfactory  to  the  court." 

Prof.  Pomeroy  says  that  parol  evidence 
may  he  introduced  in  cases  of  reformation, 
esjjeclally  where  the  ground  of  relief  is  fraud, 
and  recognizes  that  the  parol  evidence  must 
be  most  clear  and  convincing.  Pomeroy's 
Equity  Jurisprudence  (3d  Ed.)  vol.  2,  par.  859, 
and  vol.  6,  par.  682. 

In  Boyd  v.  Boyd,  123  Ark.  134,  184  8.  W. 
838,  it  was  held  that  evidence  of  declarations 
of  a  grantor,  while  of  sound  mind,  prior  to 
the  execution  of  the  deed,  as  to  his  Inten- 
tions concerning  the  disposal  of  his  property, 
was  admissible  on  the  question  of  fraud  and 
undue  influence  in  procuring  the  execution 
of  tite  deed.  It  Is  insisted  that,  by  analogy, 
the  same  rule  applies  to  the  declarations  of 
W.  M.  Welch  and  his  wife  after  the  execu- 
tion and  delivery  of  the  deed  in  question  to 
C.  W.  Welch,  to  the  effect  that  he  intended 
to  divide  his  property  among  all  his  children. 
We  do  not  think  sa  Such  declarations  would 
have  a  teDdency  to  defeat  the  title  he  had 
conveyed  to  bis  son. 

In  King  v.  Slater,  96  Ark.  688,  133  S.  W. 
ITS,  and  other  dedaions  of  this  court,  it  has 
been  held  tbat  the  acts  and  dedarations  of 
a  i)er8on  in  possession  of  a  tract  of  land  are 
admissible  to  show  the  character  and  extent 
of  Ills  poaaession,  but  not  to  owitradlct  his 
deed  to  another.  In  that  case  we  quoted  with 
an>rovaI  from  Prater  v.  Frazier,  11  Ark.  248, 
as  follows: 

"The  dedarations  of  a  donor  againet  the  title 
of  the  donee,  made  in  his  absence,  are  not  ad- 
missible in  evidence  to  defeat  the  title  of  the 
Utt«r." 

[3]  The  declarations  of  W.  M.  Welch  and 
his  wtte  as  to  what  disposition  he  intended 
to  make  of  the  lands  in  controversy  were 
made  after  the  .execution  and  delivery  of  the 
deed  to  G.  W.  Weldi,  and  were  made  in  the 
absence  of  the  latter.  Therefore,  tbey  are 
not  admisaibie  as  evidence  against  the  de- 
fendants in  this  case.  Bearing  these  rules  of 
law  in  mind,  we  now  come  to  a  considera- 
tion ot  the  facts  as  disclosed  by  the  record. 
While  W.  M.  Welch  could  neither  read  nor 
write,  and  relied  on  his  son  C  W.  Welch  in 
the  transaction  of  Iiis  business  to  a  great  ex- 
tent, still  the  record  shows  that  he  was  a 
man  of  strong  mind  and  exercised  a  super- 
int«iding  control  over  his  affairs.  It  is  ad- 
mitted that  he  intended  to  convey  to  his  son 


the  home  place.  He  went  to  Qie  office  of  Mr. 
Block  with  his  tax  receipt,  and  aaked  him 
to  prepare  a  deed  to  all  the  lands  on  it  to 
his  son.    The  deed  contained  the  following: 

"This  conveyance  is  made  subject  to  the  fol- 
lowing conditions:  That  the  parties  of  the  first 
part  are  to  have  during  the  natural  life  of  both 
of  them,  the  use,  occnpation  and  rents  arising 
from  all  of  said  lands." 

The  use  of  tiiis  language  indicated  that 
several  tracts  were  embraced  in  the  deed. 
Moreover,  while  it  is  true  Welch  could  nei- 
ther read  nor  write,  he  was  a  man  of  strong 
intellect,  and  one  who  looked  closely  after 
his  affairs,  and  would  likely  bave  noticed 
that  several  tracts  of  land  were  contained  in 
the  deed.  The  &ct  that  he  could  neither 
read  nor  write  would  not  prevent  him  from 
recognizing  descriptions  of  land  when  read 
to  him.  Opposed  to  this  is  the  testimony  that 
O.  W.  Welch  recognized  his  father's  right  to 
control  the  land  on  several  occasions  after 
the  execuUon  of  the  deed.  The  fact  that  the 
land  to  Jotin  Welch  was  embraced  in  the 
deed  to  C.  W.  Welch  Is  a  dreumstance  tend- 
ing to  show  that  the  father  did  not  Intend 
to  execute  the  deed  to  all  the  land  described 
in  the  tax  receipt  It  may  be,  however,  that 
the  father  overlooked  this  piece,  and  thought 
that  all  the  lands  in  the  tax  receipt  still  be- 
longed to  him.  These  and  other  rfrcum- 
stances  recited  In  the  statement  of  facts 
(and  which  need  not  be  repeated  here)  tend 
strongly  to  establish  the  contention  of  the 
plaintiffs.  We  do  not  deem  it  necessary  to 
go  into  an  extended  discussioo  of  the  testl- 
nuHiy. 

[4]  Wh«i  the  whole  testimony  is  read  and 
considered  together,  In  the  application  of  the 
rules  of  law  above  announced,  we  do  not 
think  that  the  plaintiffs  have  established 
their  case  with  that  clear,  unequivocal,  and 
decisive  evidence  which  would  warrant  this 
court  in  reversing  the  decree  of  the  chancel- 
lor. 

We  need  say  but  little  bere  <m  that  branch 
of  the  case  pertaining  to  the  claim  of  John 
Welch.  The  evidence  shows  that  the  ftitber 
gave  him  this  tract  of  land  in  1874,  and 
John  Welch  Immediately  went  into  possession 
of  it,  and  has  held  adverse  possession  of  it 
ever  since.  The  deed  to  C.  W,  Welch  was 
not  executed  until  1904.  At  that  time  John 
Welch  had  already  obtained  title  to  the  land 
claimed  by  him  by  adverse  possession. 

It  follows  that  the  decree  must  be  affirmed. 

HUMPHRBTS,  J.,  dissents. 
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CHICAGO,  R.  I.  ft  P.  RY.  00.  et  aL  r. 
BUTLER.    (No.  91.) 

(Supremo  Court  of  Arkansas.     Jan.  14,  1918.) 

1.  Cabbiers   «=s>229(5)— Excessivk   Dahaobs 
— Death  of  Cattle. 

A  verdict  of  $100  for  death  of  five  head  of 
cattle  b;  carrier's  negligence  was  not  excessive. 

2.  Cabbiebs  @=>215(2)  —  Shipment  of  Live 
Stock — Pbekatube  Loading. 

Where  plaintiff,  pursuant  to  invitation,  ten- 
dered his  cattle  for  shipment  at  the  time  speci- 
fied, and  because  they  could  not  all  be  accom- 
modated in  the  cattle  pens  was  compelled  to 
load  the  same  prematurely  under  direction  of  de- 
fendant's agent,  and  they  were  compelled  to 
stand  in  the  cars  an  unnecessarily  long  time  be- 
fore the  cars  were  moved,  plaintiff  could  recover 
for  the  loss  Bustained  thereby. 

Appeal  from  CHrcuit  Court,  Grant  County; 
W.  U,  Evans,  Judge. 

Suit  by  G.  M.  Butler  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    AflBrmed.  • 

Thos.  S.  Buzbee  and  H.  T.  Harrison,  both 
of  Little  Rock,  for  appellanta  J.  C.  Ross,  of 
Malvern,  for  appellee. 

SMITH,  J.  This  suit  was  brought  to  re- 
cover damages  to  a  carload  of  cattle  sus- 
tained by  reason  of  the  negligence  of  the  rail- 
way company  in  having  the  cattle  loaded  and 
held  for  so  long  a  time  at  Fordyce,  Ark,  the 
point  of  origin  of  the  shipment,  before  mov- 
inig,  that  seventeen  head  got  down  tn  the  car, 
as  a  result  of  which  one  died  and  was  re- 
moved from  the  car  before  It  was  moved, 
four  others  died  subsequently,  and  several 
were  badly  crippled.  Plaintiff  sued  for  $150, 
and  recovered  judgment  for  $100.  It  Is  said 
that  the  verdict  is  excessive,  and  that  under 
the  undisputed  evidence  a  verdict  should 
have  been  directed  In  favor  of  the  railway 
company,  upon  the  ground  that  no  liability 
was  shown. 

[1]  Discussing  these  questions  In  the  order 
stated,  It  may  be  said  that  the  verdict  is  not 
excessive,  if  there  is  any  liability.  The  plain- 
tiff testified  that  one  cow  died  before  the  car 
was  put  in  motion,  and  that  four  other  head 
of  cattle  died  from  the  injuries  sustained 
while  the  car  was  standing  at  Fordyce,  and 
several  others  were  injured.  The  instruc- 
tions given  by  the  court  were  more  favorable 
to  the  railway  company  than  they  should 
have  been,  and  no  exceptions  were  saved  to 
any  instructions  given  or  refused,  except  up- 
on the  ground  that  a  verdict  should  have 
been  directed  in  favor  of  the  railway  com- 
pany. 

[2]  It  is  argued  that  the  jury  did  not  fol- 
low the  instructions  given,  and  that  no  lia- 
bility is  shown  under  the  undisputed  evi- 
dence. There  does  not  appear  to  be  any  con- 
flicts In  the'  testimony,  as  the  cause  was  sub- 
mitted to  the  jury  on  the  testimony  offered 


in  behalf  of  the  plaintiff  alone,  and  it  may  be 
stated  as  follows:  The  plaintiff  had  made 
arrangements  to  ship  two  carloads  of  cattle 
on  March  11th  from  Fordyce,  Ark.,  to  Leola, 
Ark.,  over  defendant's  road. .  On  the  morning 
that  the  cattle  were  to  be  shipped,  a  man  by 
the  name  of' Morgan  called  the  plaintiff  and 
told  him  that  he  had  some  cattle  for  him,  and 
for  the  plaintiff  to  come  to  Fordyce  and  load 
them.  The  plaintiff  went  to  the  depot  and 
made  inquiry  about  cars,  and  was  told,  if  he 
wanted  the  cattle  shipped,  he  must  get  ttaem 
down  to  the  station,  so  that  they  could  be 
loaded  when  the  train  came.  Plalntlfl  then 
put  in  the  cattle  pen  certain  cattle,  referred 
to  by  the  witnesses  as  the  Morgan  cattle, 
which  he  Iiad  bought  that  day,  and  he  then 
told  the  agent  of  the  railway  company  that 
he  bad  two  more  carloads  of  cattle  coming  in, 
and  the  agent  told  bim  the  train  would  be 
along  about  6  p.  m.  and  to  get  the  cattle  in 
by  5:30  p.  m.  This  conversation  occtirred 
about  2hW  p.  m.  The  plaintiff  then  went 
ahead  and  bad  tlie  other  two  loads  of  cattle 
brought  in,  and  when  he  reached  the  station 
with  the  cattle,  about  5:30  p.  m.,  be  was  in- 
formed by  the  agent  that  the  train  was  late 
and  would  not  arrive  untU  about  9  or  10 
o'clock.  The  stock  pen  was  already  filled  up 
with  the  cattle  that  he  had  placed  there  ear- 
lier in  the  afternoon,  so  that  there  was  no 
room  in  the  stock  pen  for  pie  cattle  which 
plaintiff  brought  In  at  5:30  p.  m.  The  agent 
suggested  to  plaintiff  that  he  get  a  lot  in 
town  to  put  his  other  cattle  In,  but  plaintiff 
retorted  that  it  was  the  railway's  business  to 
get  the  lot,  whereupon  the  agent  suggested, 
as  a  solution  of  the  dlflBculty,  that  the  plain- 
tiff load  the  cattle  which  were  already  in  the 
stock  pen  and  make  room  for  the  cattle  which 
he  had  just  brought  In.  This  was  done,  and 
the  cattle  were  properly  loaded  between  6 
and  6  o'clock  p.  m.,  after  whldi  the  plaintiff 
went  to  his  supper.  Upon  Ms  return  from 
supper,  be  found  seventeen  head  of  the  cat- 
tle down  in  one  car,  and  eight  In  the  other. 
Plaintiff  and  four  other  men  got  into  the  cars 
and  succeeded  In  getting  the  most  of  the  cat- 
tle- up  before  the  train  came.  The  train  ar- 
rived about  9:80  p.  m.,  when  the  ears  were 
unloaded  and  all  the  cattle  came  out,  except 
the  one  which  was  dead.  They  dragged  this 
one  out  of  the  ear  and  left  it  at  BYirdyee. 
The  others  were  then  reloaded  Into  the  cars, 
except  one  which  suUed  and  could  not  be  put 
in  the  car.  This  one,  too,  was  left  in  For- 
dyce. The  train  then  moved  forward,  and 
the  cattle  arrived  at  their  destination  with- 
out any  other  untoward  incident  at  2:30  a.  m. 
We  need  not  decide  whether  plaintiff  was 
correct  in  his  assumption  that  It  was  the  duty 
of  the  railway  company,  and  not  his  own 
duty,  to  secure  a  lot  Into  which  to  confine  the 
cattle  which  could  not  be  accommodated 
in  the  cattle  pen.    The  agent  waived  the  point 
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and  received  tibe  cattle  tor  ahlpment,  and 
tbey  -were  loaded  In  cars  at  his  Buggestion. 
It  is  true  the  plaintiff  then  knew  the  train 
was  late,  but  the  day  was  approaching  its 
close,  and  something  had  to  be  done  with  the 
cattle.  They  bad  be«ai  brought  to  the  station 
nnder  the  direction  of  the  railway's  agent 
The  railway  company  knew  Its  faculties,  and 
was  charged  with  knowledge  of  the  movement 
of  Its  tralna  In  4  B.  0.  U  981,  It  is  said 
that: 

"Where  a  common  carrier  accepts  live  stock 
for  transportation,  knowing  at  the  time  that  the 
roodidon  of  its  facilities  i8  such  that  a  low  must 
result  to  the  shipper  by  reason  of  the  shipment, 
»uch  carrier  will  be  responsible  for  the  loss  be- 
caose  of  its  negligence  m  undertaking  the  ship- 
ment nnder  audi  conditions." 

In  support  of  the  proposition  stated,  the 
aotbor  cites  the  case  of  St  Lonls  S.  W.  Ry. 
Co.  V.  MltcheU,  101  Ark.  28»,  142  S.  W.  168, 
37  li.  R.  A.  (N.  S.)  S46.  In  that  case  the 
court  approved  the  following  Instnictlon: 

"If  yon  Und  from  the  evidence  that  the  de- 
fendant railway  company  received  two  carloads 
of  hoes  from  tbe  Joneeboro.  Lake  City  &  East- 
ern Railway  Company  for  transportation  to 
East  St  Louis,  knowing  that  its  stock  pens  at 
Jonesboro  were  so  overcrowded  that  said  stock 
conld  not  be  unloaded,  then  tbe  fact,  if  it  be  a 
fact  that  said  stock  pens  were  so  overcrowded 
will  not  excuse  the  railway  company,  if  it  is 
otherwise  liable." 

The  testimony  in  that  case  was  to  tbe  ef- 
fect that  tbe  defendant  railway  company  had 
tbe  costom  of  unloading  hogs  at  Jonesboro 
which  it  received  from  the  connecting  rail- 
way for  shipment  to  8t  Louis,  and  that  the 
hogs  In  question  were  not  unloaded  be<9U8e 
of  the  overcrowded  condition  of  Its  pens. 
Discussing  the  law  of  the  case,  the  court  said : 
"It  is  tbe  duty  of  a  common  carrier  of  live 
stock  to  furnish  all  necessary  facilities  for  the 
proper  rest,  exercise,  and  refreshment  of  the 
animals  received  by  it  for  transportation.  The 
times  when,  and  places  where,  rest  and  refresh- 
ment may  be  necessary,  must  be  left  to  the  judg- 
ment of  the  carrier,  and  not  the  shipper.  The 
shipper  cannot  arbitrarily  demand  of  the  car- 
rier that  it  unload  the  live  stock  at  any  particn- 
lar  time  or  place;  but,  where  the  carrier  has 
established  a  usage  of  unloading  at  a  particular 
place  for  the  proper  care  and  necessary  preser- 
vation of  certain  live  stock,  the  shipper,  in  de- 
livering his  stock  to  the  carrier  for  transporta- 
tion without  any  notice  of  a  change  of  usage, 
has  the  right  to  expect  that  such  usage  on  the 
part  of  the  carrier  will  be  observed,  and,  if  it 
IS  not  observed,  resulting  in  loss  to  the  ship- 
per, he  may  hold  the  carrier  responsible  for  such 
loss.  Illinois  Central  By.  Co.  v.  Peterson,  68 
Miss.  454j;i0  South.  43,  14  L.  B.  A.  550]; 
Missouri,  K.  &  T.  By.  Co.  v.  Clark  [35  Tex.  Civ. 
App.  189]  70  S.  W.  827;  Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  Heggie,  86  Ga.  210  [12  S.  E. 
363,  22  Am.  St  Bep.  458] ;  McAlister  v.  Chi- 
cago Ry.  Co.,  74  Mo.  351 ;  Hutchinson  on  Car- 
riers, t  638,  and  cases  cited  in  note." 

So  here  we  say  that,  when  plaintiff  was  in- 
vited to  tender  his  cattle  for  shipment,  and 
when  be  did  so  pursuant  to  this  invitation, 
he  had  the  right  to  assume  that  the  railway 
company  had  provided  and  would  furnish  the 
facilities  needed,  and  if  through  the  lack  of 


them  he  was  compelled  to  load  his  cattle  into 
cars  prematurely,  -  and  they  were  compelled 
to  stand  in  the  cars  an  unnecessarily  long 
time  before  the  cars  were  put  In  motion,  be 
is  entitled  to  recover  damages  to  compensate 
the  loss  sustained  thereby.  Railway  Co.  v. 
Vaughan,  88  Ark.  138,  113  S.  W.  1036. 
Judgment  affirmed. 


JBAN  et  al.  v.  HOPE  FERTILIZER  CX). 

(No.  96.) 
(Supreme  0>urt  of  Arkansas.    Jan.  14,  1918.) 

Fra-DDULENt  Convkvances  €=300(5)— Hub- 

BANO   AND  Wipe  — EVIDENCB — BtJFTICIEWCT. 

Evidence  held  insufficient  to  sustain  wife's 
burden  of  proof  against  creditors  that  convey- 
ance by  the  husband  was  made  on  valuable  and 
fair  consideration. 

Appeal  from  Union  Chancery  Court;  J.  M. 
Barker,  Chancellor. 

Action  by  the  Hope  Fertilizer  Company 
against  J.  D.  Jean  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Neil  G.  Marsh,  of  El  Dorado,  for.  appel- 
lants. W.  Kendall  Lemley,  of  Hope,  for  ap- 
pellee. 

HUMPHREYS,  J.  Appellee  instituted 
suit  against  appellants  in  the  Union  chan- 
cery court  to  cancel  as  voluntary  and  fraud- 
ulent a  deed  to  250.70  acres  of  land  in  Union 
county.  Ark.,  executed  on  the  27th  day  of 
July,  1914,  by  J.  D.  Jean  to  Gertrude  Joan, 
his  wife,  and  to  subject  said  real  estate  to 
the  payment  of  a  Judgment  which  it  obtain- 
ed in  a  magistrate's  court  against  J. .  D. 
Jean,  H.  H.  Bishop,  M.  J.  Bishop,  A.  Brown, 
and  W.  E.  Brown  for  $204.03  on  the  20th 
day  of  May,  1916.  Appellants  filed  separate 
responses,  denying  that  the  conveyance  was 
voluntary,  or  made  to  defraud  appellee,  or 
hinder  or  delay  It  in  the  collection  of  its 
debt.  The  cause  was  submitted  upon  tbe 
pleadings  and  oral  and  record  evidence, 
from  which  the  chancellor  found  that  the 
conveyance,  though  executed  for  a  pretend- 
ed consideration  of  $2,000,  was  voluntary, 
and  made  for  the  purpose  of  hindering,  de- 
las^ng,  and  defrauding  creditors,  and  de- 
creed a  cancellation  of  the  conveyance,  and 
ordered  a  sale  of  the  real  estate  to  pay  said 
Indebtedness.  The  correctness  of  the  chan- 
cellor's finding  and  decree  is  challenged  by 
appeal  to  this  court. 

In  the  spring  of  1914,  J.  D.  Jean  incurred 
an  Indebtedness  of  $S30.37  for  fertilizer  to 
the  Hope  Fertilizer  Company.  The  contract 
under  which  he  ordered  the  fertilizer  pro- 
vided that  he  should  turn  over  to  the  com- 
pany the  cash  sales  prior  to  May  1,  1914, 
and  indorse  the  notes  representing  the  cred- 
it sales  he  made  to  various  parties.  He  was 
at  the  time  engaged  In  operating  a  farm  of 
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250.70  acres  owned  by  blm  near  Three 
Creebs,  and  on  busy  days  assisting  his  wife 
in  running  her  store.  She  had  accumnlated 
quite  a  little  sum  from  a  dairy  business,  and 
with  the  savings  entered  into  the  mercantile 
business  at  Three  Creeks.  On  the  27th  day 
of  July,  1914,  while  X  D.  Jean  was  Indebted 
to  the  Hope  Fertilizer  Company  and  others, 
he  conveyed  his  farm  of  250.70  acres  near 
Three  Creeks  to  Gertrude  Jean,  his  wife,  (or 
a  purported  consideration  of  ?2,000.  No 
money  was  paid  at  the  time.  No  notes  were 
executed  for  the  purchase  money.  Mrs.  Jean 
testified  that  she  paid  for  the  land  in  the 
following  manner:  That  in  the  year  1014 
she  paid  about  $550  on  her  husband's  ferti- 
lizer accounts,  mostly  to  other  companies, 
and  $440  to  two  of  her  husband's  farm 
hands,  and  furnished  one  of  her  husband's 
tenants  an  indefinite  amotmt,  and  In  1916 
two  notes,  one  for  $120  and  another  for  $240. 
The  following  question  was  propounded  to 
her  and  the  following  answer  given  with 
reference  to  the  two  notes: 

"Q.  In  1915  did  yon  make  another  payment? 
A.  Yes;  two  notes,  one  for  $120  and  another 
for  $240:  that  is,  I  boarded  him,  and  bis  wag- 
es was  $240." 

She  made  the  general  statement  'that  the 
amounts  paid  on  the  notes  and  for  fertilizer 
and  goods  furnished  totaled  $1,909.15,  and 
that  she  paid  the  balance  In  money.  J.  V.  Jean 
testified  that  the  land  was  conveyed  to  his 
wife  for  a  consideration  of  $2,000;  that  his 
wife  paid  $550  on  hla  fertiliser  accounts.  In- 
cluding three  small  notes,  representing  a 
portion  of  the  fertilizer  Indebtedness  due  ap- 
I)ellee;  and  that  the  balance  was  paid  in 
supplies  and  money  advanced  to  hands  and 
tenants  out  of  the  store  of  his  wife. 

The  Judgment  for  $204.93,  constituting  the 
basis  of  this  action,  was  procured  on  the 
20th  day  of  May,  1916,  before  W.  E.  Mason,  a 
Justice  of  the  peace,  on  a  renewal  note  exe- 
cuted on  November  1,  1915,  for  $217.50  by 
J.  D.  Jean,  H.  H.  Bishop,  M.  J.  Bishop,  A. 
Brown,  and  W.  E.  Brown,  for  a  balance  due 
appellee  for  fertilizer  sold  by  J.  D.  Jean  to 
W.  E.  Brown  out  of  the  shipment  ordered  by 
blm  In  the  spring  of  1914.  The  note  bore 
8  per  cent,  per  annum,  and  $30  was  paid  on 
It  before  the  Institution  of  the  suit  Execu- 
tion was  raised,  and  returned  nulla  bona. 
A  transcript  of  the  Judgment  was  filed  in 
the  office  of  the  circuit  clerk  In  said  county, 
and  Judgment  was  entered  as  provided  by 
statute.  An  execution  was  Issued  thereon, 
and  no  property  could  be  found  belonging 
to  J.  D.  Jean  or  bis  co-obligors  out  of  which 
the  Judgment  could  be  satisfied. 

Both  J.  D.  Jean  and  Gertrude  Jean  were 
of  opinion  that  J.  D.  Jean  should  not  pay 
the  debt,  for  the  reason  that  another  party 
used  the  fertilizer.  Mrs.  Gertrude  Jean 
knew  that  her  husband  owed  appellee  a  large 
amount  for  fertilizer  at  the  time  she  accept- 
ed the  deed.  They  Justified  the  conveyance 
on  the  ground  that  it  was  necessary  for  bim 


to  sell  the  farm  to  pay  his  debts.  The  fair 
market  value  of  the  farm  was  $2,000.  Aft- 
er the  conveyance  was  made,  J.  D.  Jean  re- 
mained In  possession  and  contrcril  of  the  farm, 
and  It  was  assessed  in  bis  name  in  1915. 
He  also  conveyed  a  right  of  way  across  the 
land  to  a  lumber  company  after  he  made  the 
conveyance  to  his  wife,  but  says  he  :did  it 
under  her  direction.  Mrs.  Gertrude  Jean 
started  her  bosiness  career  on  one  cow  and 
a  calf,  a  marriage  gift,  and  Inherited  two  or 
three  more  from  her  father's  estate.  Sbe 
accumulated  a  herd  of  fifty  head  of  cattle, 
aside  from  those  killed  and  sold,  and,  in  ad- 
dition, acquired  a  wagon  and  team,  a  stock 
of  merchandise  valued  at  about  $2,500,  and 
all  her  husband's  farm  lands.  As  far  as  the 
record  shows,  J.  D.  Jean  started  with  a  farm, 
and  during  the  same  period  of  his  wife's 
prosperity,  without  suffering  any  material 
losses,  or  meeting  any  adverse  conditions,  ex- 
cept the  war  conditions  that  caused  cotton  to 
fall  in  price  in  1914,  acquired  nothing  by 
his  years  of  labor,  but  lost  a  valuable  farm. 
Mrs.  J.  D.  Jean  bad  ample  means  to  buy 
the  farm  at  the  time  she  acquired  It.  This 
constitutes  the  substance  of  the  record  as  we 
read  it 

Conveyances  made  by  the  husband  to  the 
wife  are  presumed  to  be  voluntary.  As 
against  the  claims  of  existing  creditors,  the 
law  places  the  burden  upon  the  wife  to  show 
that  the  conveyances  were  for  fair  and  Tal- 
uable  considerations,  and  not  voluntary.  Un- 
der this  rule  of  law,  the  only  question  for 
determination  Is  whether  the  finding  of  the 
chancellor  is  contrary  to  a  dear  preponder- 
ance of  the  evidence. 

It  is  contended  by  appellant  that  the  rec- 
ord, without  conflict,  reflects  that  Mrs.  Ger- 
trude Jean  had  the  means  to  purchase  the 
farm,  and  that  she  paid  Indebtednesses  of 
her  husband  in  the  sum  of  about  $2,000  as 
consideration  for  it  which  was  its  fair  mar- 
ket value.  So  far  as  showing  her  ability  to  buy 
the  farm,  Mrs.  Jean  has  met  the  burden  plac- 
ed upon  ber  by  the  law;  bat  she  fblled  to 
meet  the  burden  with  reference  to  showing 
that  sbe  paid  for  It.  According  to  her  evi- 
dence, she  paid  $550  on  fertilizer  debts,  $450 
to  bands,  and  some  advances  to  a  tenant  In 
the  year  1914.  Her  statement  as  to  what 
she  paid  In  1915  is  not  understandable.  If 
she  meant  that  her  husband's  wages  amounted 
to  $240,  then  a  payment  by  her  must  be  re- 
garded as  a  payment  by  her  on  his  wages, 
and  not  a  payment  on  the  land.  If  it  was 
a  payment  to  the  hands,  she  failed  to  say 
so  In  her  testimony.  If  the  $120  note  cov- 
ered board  for  her  husband,  the  charge  was 
a  new  departure  In  their  manner  of  living. 
Her  testimony  is  not  sufficiently  dear  to  say 
that  the  $120  note  covered  board  for  a  hand. 
No  explanation  was  made  as  to  why  the 
Items  of  board  and  wages  were  covered  by 
notes.  At  another  place  in  her  testimony, 
she  testified  that  ber  husband  made  his  way. 
However,  these  two  items,  when  added  to 
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those  paid  In  1814,  total  only  91,300,  instead 
of  11,909.15.  These  aeem  to  constitute  the 
oaly  items  to  which  she  has  definitely  tes- 
tified and  fall  far  short  of  showing  that  she 
paid  the  consideration  for  the  farm.  Mrs. 
Jean's  evidence  is  not  at  all  satisfactory  as 
to  the  amounts  and  manner  of  payment 
Nothing  seems  to  hare  be«i  paid  at  the  time 
of  the  execution  and  delivery  of  the  deed. 
The  consideration  recited  was  $2,000  cash  in 
hand  paid.  No  debts  were  assumed  In  the 
face  of  the  deed.  No  note  was  given  for  the 
pnrdiaae  money.  The  deed  seems  to  have 
been  noade  without  consideration.  Later  in 
the  year  1914.  Mrs.  Jean  paid  $1,000  on  her 
husband's  debts,  and  by  agreement  between 
them,  presumably  at  the  time  of  payment,  it 
was  treated  as  a  payment  on  the  land.  The 
payment  of  the  two  notes  in  1916,  one  for 
$120  and  the  other  for  $240,  was  treated  in 
the  same  manner  between  the  parties.  Mrs. 
Jean's  evidence  concerning  the  payment  of 
those  two  notes  is  so  hazy  that  the  court  can- 
not even  regard  the  ei^lanation  as  suffi- 
ciently clear  upon  which  to  make  a  definite 
findli^ 

We  do  not  regard  the  reasons  assigned  for 
malting  the  sale  as  sound  and  plausible.  It 
Is  said  by  both  parties  that  the  sale  was 
made  for  the  purpose  of  enabling  J.  D.  Jean 
to  pay  his  pressing  debts.  The  only  debts 
he  owqd  were  nondue  debts  to  the  apiJcUee 
for  fertilizer,  and  debts  to  several  other  fer- 
tilizer companies  >for  about  $500,  and  some 
amounts  to  his  wife  for  advances  made  to 
his  hands  and  tenants.  He  was  not  being 
pressed,  and  it  was  wholly  unnecessary  for 
him  to  make  the  sale.  At  the  time  he  made 
the  deed  he  had  outstanding  obligations  that 
might,  or  might  not,  become  pressing  at  a 
later  i>erlod.  The  purpose  of  the  deed  may 
have  been  to  prepare  for  such  a  contingency. 
We  do  not  think  the  appellant  in  this  case 
has  met  the  burden  placed  upon  her  by  the 
law ;  at  least  we  cannot  say  that  the  finding 
of  the  chancellor  is  contrary  to  a  clear  pre- 
ponderance of  the  evidence. 

The  decree  Is  afBrmed. 


PLANTERS'  COTTON  ft  GINNING  CO.  T. 

HABTFORD  FIRE  INS.  CO.  et  al. 

(No.  86.) 

(Supreme  Court  of  Arkansas.    Jan.  14,  1918.) 

1.  BAiutnrT  4=»31(8)  —  Fun;  IvamAnoB  — 
EvxDKNOB— Cause  or  Fibb— Sutficibnot. 

Evidence  held  .sufficient  to  show  that  fire  got 
into  a  bale  of  cotton  during  process  of  baling. 

2.  Baxutent  ®=>31(3)  —  FiKE  Insubancb  — 
Evidence— SuFFrciBNCT— Negligence. 

In  action  by  insurance  company,  which  had 
paid  loM  to  owner  of  cotton  stored  with  defend- 
ant, evidence  held  to  warrant  cooclnsion  that  de- 
fendant's servants  were  negligent  in  failing  to  dis- 
cover and  extinguish  fire  in  bale  of  cotton  in 
proeeaa  of  baling. 


3.  Afpbai.  and  Ebbok  «a>931(6)  —  Pbesukf- 

TIONS. 

Conceding  a  witness'  answer  to  have  been 
mere  opinion  and  incompetent,  the  court  on  ap- 
peal must  presume  that  tiie  chancellor  disre- 
garded it 

Appeal  from  Crawford  Chancery  Court;  W, 
A.  Falconer,  Chancellor. 

Action  by  the  Hartford  Fire  Insurance 
Company  and  another  against  the  Planters' 
Cotton  &  Ginning  Company.  Judgment  for 
plalntlfts,  and  defendant  appeals.    Afilrmed. 

Jas.  B.  McDonough,  of  Ft  Smith,  for  ap- 
pellant Starbird  A  Starbiid.  of  Alma,  for  a»- 
pellees. 

McCULLOCH,  O.  3.  The  facta  of  this  case 
are  unusual,  and  the  principal  contention  on 
this  ai^ieal  is  that  the  finding  of  the  chancel- 
lor was  based  npon  mere  conjecture  as  to  the 
origin  of  the  fire  which  consumed  the  bales 
of  cotton  In  controversy,  and  that  the  evi- 
dence was  not  sufficient  to  sustain  the  decree. 

Appellant,  the  defendant  below,  was  en- 
gaged in  operating  a  cotton  gin  at  Alma, 
Crawford  county,  Ark.,  and  In  the  course  of 
its  business  ginned  a  bale  of  cotton  for  a  man 
named  Walter  Clark,  who  sold  the  bale  to  the 
Alma  Cash  Store,  a  corporation  doing  busi- 
ness at  Alma.  The  purchaser  of  the  cotton 
stored  the  bale  on  its  platform  with  other 
bales  of  cotton,  and  the  next  day  three  bales 
piled  together,  including  the  one  purchased 
from  Clark,  were  found  to  be  on  fire.  The 
cotton  on  the  platform  was  insured  by  a 
policy  Issued  by  the  Hartford  Fire  Insurance 
Company,  which  paid  the  owner  the  damage 
to  the  cotton  and  joined  the  Alma  Cash  Store 
in  this  action  against  appellant  to  recover  the 
value  of  the  cotton,  alleging  that  the  fire  was 
caused  by  negligence  of  appellant's  servants 
in  permitting  the  cotton  to  get  on  fire  while 
being  baled  in  the  press  of  appellant's  gin. 

One  of  the  witnesses  introduced  by  appel- 
lees testified  as  an  expert  in  the  handling  of 
cott<m,  and  he  identified  the  origin  of  the  fire 
in  the  bale  purchased  by  the  Alma  Cash  Store 
from  Clark,  which  was  the  bale  ginned  and 
baled  at  appellant's  gin.  That  witness  gave 
as  his  reason  for  reaching  the  conclusion  that 
the  fire  originated  in  the  Walter  Clark  bale 
the  fact  that  when  the  fire  was  discovered 
the  heat  was  greater  under  that  bale  than 
under  the  other  bales,  and  the  witness  also 
explained  the  length  of  time  a  fire  would 
smolder  Inside  of  a  bale  of  cotton.  Other 
testimony  tended  to  establish  the  fact  that, 
when  the  Walter  Clark  bale  of  cotton  was 
being  ginned  and  baled,  there  was  fire 
amongst  the  cottdn,  but  Its  precise  location 
was  not  discovered,  except  one  witness  tes- 
tified that  be  smelled  flra  about  this  particu- 
lar bale  of  cotton. 

[1,2]  The  evidence  warrants  the  conclusion 
that  in  some  way  a  small  particle  of  fire  got 
into  the  Walter  Clark  bale  of  cotton  while 
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It  viaa  being  packed,  and  that  the  fire  smold- 
ered for  a  time  and  finally  broke  out  and 
consumed  that  and  two  other  bales  of  cotton 
owned  by  the  Alma  Cash  Store.  It  la  not  a 
mere  matter  of  conjecture,  but  a  legitimate  In- 
ference to  be  draWu  from  the  circumstances 
psoved  In  the  trial  of  the  cause.  The  evidence 
was  also  sufllcient  to  warrant  the  finding  that 
the  servants  of  appellant  were  negligent  In 
failing  to  discover  and  extinguish  the  fire 
before  the  bale  of  cotton  left  the  gin. 

[3]  The  only  other  assignment  of  error  re- 
lates to  the  ruling  of  the  court  In  permitting 
one  of  the  witnesses  to  state  his  opinion  or 
conclusion  that  the  Walter  Clark  bale  caught 
fire  while  in  process  of  being  ginned.  The 
answer  of  the  witness  was  not  given  as  a 
mere  matter  of  opinion,  but  he  stated  the 
facts  In  connection  with  his  statement  that 
he  smelled  the  fire  at  the  time  the  Walter 
Olarlt  bale  was  being  ginned.  But,  if  It  be 
conceded  that  this  particular  statement 
amounted  to  a  conclusion  of  the  witness,  we 
must  indulge  the  presumption  that  the  chan- 
cellor, disregarded  the  Incompetent  portion  of 
the  testimony  of  the  witness,  and  gave  effect 
only  to  the  facts  and  circumstances  testified 
to  by  the  witness. 

Decree  affirmed. 


W.  F.  BOGART  &  CO.  et  al.  v.  WADE  et  al. 
(No.  95.) 

(Supreme  Court  of  Arkansas.     Jan.  14,  1918.) 

1.  Carbiebs  ^=>41  —  Cabriage  of  Goods  — 
Acts  Constitctisg  Deliveby  to  and  Ac- 
ceptance BY  Carriers. 

The  test  as  to  whether  the  relation  of  ship- 
per and  carriers  had  been  established  is,  Had 
the  control  and  possession  of  the  goods  been  so 
completely  surrendered  to  the  railroad  company 
that  nothing  remained  to  be  done  by  the  ship- 
per? 

2.  Cabbiebs  $=>136  —  Aotions  fob  Lose  of 
Goods— Questions  fob  the  Juby. 

Where,  in  an  action  by  insurer  in  the  name 
of  the  insured  to  recover  against  a  railroad 
company  for  cotton  destroyed  by  fire  by  ^arks 
from  defendant's  engine  while  such  cotton  was 
on  drfeudant's  platform  awaiting  shipment,  the 
evidence  was  conflicting,  as  to  whether  the  cot- 
ton had  been  so  placed  for  immediate  ship- 
ment, the  question  of  control  and  possession  of 
the  cotton  and  consequent  liability  for  loss  was 
an  issue  for  the  jury,  and  it  was  not  error  to 
refuse  a  peremptory  instruction  for  defendant. 
8.  Carriers  <s=3l37  —  Instructions  —  Re- 
quests— Modification. 

Where  the  only  issue  in  the  case  was  wheth- 
er the  cotton  was  placed  on  the  platform  for 
immediate  shipment  and  received  by  the  railroad 
company  for  that  purpose,  the  modification  of 
an  instruction  on  carrier's  liability  for  loss,  by 
adding  to  the  words  "placed  on  the  platform  in 
the  .usual  way"  the  words  "for  shipment,"  was 
proper. 
4.  Cabbiebs  <S=»133— Notice  to  Agent. 

Testimony  by  a  railroad  agent  as  to  messag- 
es conveyed  between  himself  and  shipper  by 
shipper's  agent  as  to  the  order  of  the  railroad 
company  not  to  place  the  cotton  which  was 
later  destroyed  by  fire  on  the  company's  plat- 
form, unless  for  immediate  shipment,  hela  ad- 


missible, since  shipper's  agent  was  acting  within 
the  scope  of  his  autbori^. 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; Jno.  I.  Worthlngton,  Judge. 

Action  by  W.  F.  Bogart  &  Co.  and  Home  In- 
surance Company  against  Festus  J.  Wade,  Re- 
ceiver Missouri  &  North  Arkansas  Railroad 
Company  and  another.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Alflrmed. 

Mehafly,  Reld  &  Mehaffy,  of  Uttle  Rock, 
for  appellants.  Moore,  Smith,  Moo^  &  Trleb- 
er,  of  Little  Rock,  for  appellees. 

HUMPHREYS,  J.  Home  Insnranco  Com- 
pany brought  suit  In  the  name  of  W.  F.  Bo- 
gart &  Co.  for  its  use  against  api)ellee  In  the 
Cleburne  clronit  court  to  recover  $750  for  the 
alleged  damage  done  by  fire  to  a  lot  of  cotton 
placed  on  appellee's  platform  at  Heber 
Springs,  Ark.,  by  W.  F.  Bogart  &  Co.  Ap- 
pellee denied  liability  on  accoimt  of  the  dam- 
age done  by  fire.  W.  F.  Bogart  &  Co.  placed 
88  bales  of  cotton  on  appellee's  shipping  plat< 
form  at  Heber  Springs,  Ark.,  which  was  dam- 
aged to  the  extent  of  $750  by  fire  caused  by 
the  emission  of  sparks  from  appellee's  engine. 
W.  F.  Bogart  4  Co.  had  Insured  the  cotton 
against  loss  by  fire  with  appellant.  Home 
Insurance  Company.  The  Home  Insurance 
Company  paid  the  loss  to  W.  F.  Bogart  &  Co., 
and  procured  an  assignment  of  its  cause  of 
action  against  appellee.  Upon  authority  of 
said  assignment,  appellant  brought  and  prose- 
cuted this  suit  upon  the  theory  that  the  cot- 
ton was  placed  upon  the  platform  by  W.  F. 
Bogart  &  Co.  and  received  by  appellee  In  the 
usual  way  for  shipment.  Appellee  defended 
upon  the  theory  that  the  cotton  was  not 
placed  upon  the  platform  for  shipment  by 
W.  F.  Bogart  &  Co.,  but  th.it  It  %vas  placed  on 
said  platform  over  the  protest  of  the  railroad 
company,  and  was  left  there  at  the  risk  of 
W.  F.  Bogart  &  Co. 

[1]  It  Is  insisted  by  appellant  that  the  un- 
disputed evidence  disclosed  that  the  cotton 
was  placed  upon  the  platform  and  accepted 
by  the  railroad  company  for  shipment  There- 
fore, that  the  court  erred  in  refusing  to  per- 
emptorily Instruct  a  verdict  for  It  The  test 
as  to  whether  the  relation  of  shipper  and  car- 
rier bad  been  established  is.  Had  the  control 
and  possession  of  the  cotton  been  completely 
surrendered  by  the  shipper  to  the  railroad 
company  1  Whenever  the  control  and  posses- 
sion of  goods  passes  to  the  carrier  and  notli- 
ing  remains  to  be  done  by  the  stdpper,  then 
it  can  be  said  with  certainty  that  tue  relation 
of  shipper  and  carrier  baa  been  established. 
Railroad  Co.  v.  Murphy,  60  Ark.  333,  SO  S. 
W.  410,  46  Am.  St  Rep.  202;  Pine  Bluff  & 
Arkansas  Uiver  Ry.  v.  MCx^enzle,  75  Ark.  100, 
86  S.  W.  834;  Matthews  &  Hood  v.  St.  Li., 
I.  M.  &  S.  R.  Co.,  123  Ark.  365,  185  S.  W. 
461.  L.  R.  A.  1916E,  1194. 

[2]  It  Is  undisputed  that  the  fire  which 
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caused  tbe  damage  originated  from  apatke 
emitted  by  appellee's  engine;  tbat  In  the 
months  of  January  and  February,  1915.  Wil- 
liam Baxter  purchased  cotton  In  and  nboat 
Heber  Springs,  Ark.,  for  W.  F.  Bogart  ft  Co. 
and  placed  same  on  appellee's  shipping  plat> 
form;  bat  the  evidence  Is  confllctli%  as  to 
whether  the  cotton  was  placed  on  the  pla(>- 
form  for  Immediate  shipment.  On  direct  ex- 
amlnatlcm  O.  W.  Musldc,  agent  for  the  rail- 
road company,  teetlfled  that  he  told  William 
Baxter,  pnrchaslng  agent  for  W.  F.  Bogart 
ft  Co.  not  to  place  the  cotton  on  the  platform 
unless  It  was  Intended  for  immediate  Ship- 
ment, and  that  If  he  left  It  there  without  tak- 
ing Mil  of  lading  out  for  same,  the  railroad 
company  would  not  he  responsible  for  dnmage 
to  It  by  lire;  that  If  left  there  ft  would  have 
to  be  at  the  risk  of  W.  F.  Bogart  ft  Co.  On 
cross-examination  he  wavered  somewhat, 
and  declined  to  state  definlttiy  whether  he 
used  either  the  word  "risk"  or  "Are,"  or  both. 
He  stated  that  Baxter  told  blm  he  would  no- 
tify W.  F.  Bc«art  &  Co.  the  situation  by  tele- 
phone, and  afterwards  informed  blm  that  W. 
P.  Bogart  phoned  him  to  place  It  on  the  plat- 
form: that  he  was  putting  it  there  for  ship- 
ment, and  had  more  to  haul;  that  he  never 
Issued  a  bill  of  lading  to  persons  who  had 
from  40  to  100  bales  of  cotton  to  ship  until 
they  got  it  all  hauled  and  on  tbe  platform; 
that  be  received  the  cotton,  like  he  always  re- 
ceived cotton,  with  the  understanding  that  It 
would  be  shipped  when  It  was  all  hauled  In. 

William  Baxter  testified  that  in  the  month 
of  February,  1015,  he  purchased  and  placed 
on  tbe  platform  88  bales  of  cotton  for  W.  F. 
Bogart  &  Co.  :•  that  his  instruction  was  to 
place  the  cotton  on  the  platform  for  ship- 
ment In  a  day  or  two;  that  the  agent  object- 
ed to  him  putting  the  cotton  on  the  platform 
until  ready  to  take  out  bill  of  lading;  that 
be  then  called  up  Mr.  Bogart  and  wns  in- 
structed to  go  ahead  and  put  tbe  cotton  on 
the  platform ;  that  the  agent  stated  he  would 
not  be  responsible  for  anything  In  the  way 
of  a  loss  from  fire  or  otherwise,  for  It  was 
against  tbe  rules  of  tbe  company  to  let  It  be 
placed  there  under  such  conditions. 

The  cotton  remained  upon  the  platform 
eight  or  ten  days,  without  any  shipping  orders 
being  given,  before  injured  by  Are. 

Under  the  facts  in  this  case,  the  most  fa- 
vorable statement  In  behalf  of  appellant  Is  that 
the  evidence  was  conflicting  as  to  whether 


the  cotton  was  placed  on  tbe  platform  and  re- 
ceived by  the  railroad  company  for  shipment. 
It  certainly  cannot  be  said  that  the  undis- 
puted evidence  showed  that  the  control  and 
possession  of  the  cotton  had  passed  out  of  W. 
F.  Bogart  ft  Co.  Into  the  railroad  company. 
It  being  uncertain  as  to  whether  there  was  a 
completed  delivery,  the  court  did  not  err  in 
refusing  to  give  the  peremptory  instruction 
In  favor  of  appellant. 

[S]  It  is  Insisted,  however,  by  appellant  that 
the  court  erred  In  modifying  Instruction  No! 
2,  offered  by  appellant.  That  Instruction  is 
as  follows: 

"If  you  find  from  the  evidence  in  this  case, 
either  direct  or  circumstantial,  that  fire  was 
caused  or  set  out  by  an  engine  on  tbe  Missouri 
&  Korth  Arkansas  Bailroad,  destroj'ing  the 
property  mentioned  in  plaintiffs'  complaint  and 
the  cotton  was  placed  on  tbe  platform  in  tbe 
usual  way,  then  the  defendants  are  liable,  and 
it  is  wholly  immaterial  whether  the  defendants 
were  guilty  of  any  negligence  or  not.  If  fire 
were  set  out  by  the  locomotive  and  destroyed  the 
property,  your  verdict  must  be  for  the  plain- 
tiffs." 

,The  court  modlfled  tbe  Instruction  by  in- 
serting tbe  words  "for  shipment"  after  the 
word  "way."  We  think  the  Instmetlon  aa 
originally  asked  was  too  Indefinite  and  un- 
certain to  convey  any  real  meaning  to  the 
Jury.  It  was  necessary  to  Insert  the  words 
"for  shipment"  In  order  to  pre.sent  the  real 
and  only  issue  in  the  case.  The  only  Issue 
In  the  case  was  whether  or  not  tbe  cotton 
was  placed  on  tbe  platform  for  immediate 
shipment  and  received  by  the  railroad  com- 
pany for  that  purpose. 

[4]  It  Is  Insisted  that  the  court  erred  In 
permitting  G.  W.  Muslck  to  testify  concerning 
statements  which  Baxter  told  him  were  made 
to  Bogart  and  by  Bogart  made  to  Baxter 
with  reference  to  placing  the  cotton  on  the 
platform.  When  tbe  agent  objected  to  Bax- 
ter placing  the  cotton  on  the  platform,  Bax- 
ter reported  the  situation  to  Bogart  by  tele- 
phone. Bogart  then  instructed  Baxter  to 
leave  tbe  cotton  on  the  platform,  and  Baxter 
r^orted  tbe  attitude  of  Bogart  to  Muslck. 
In  conveying  the  message  from  Muslck  to 
Bogart  and  Bogart's  response  to  Muslck,  Bax- 
ter was  acting  within  the  scope  of  bis  author- 
ity, and  we  think  the  evidence  clearly  ad- 
missible. The  court  did  not  err  In  exclud- 
ing it 

The  Judgment  is  affirmed. 
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JACKSON  ▼.  STATE.     (So.  4657.) 

(Gourt  of  Criminal  Appeals  of  Texas.     Dec  6, 

1817.     ReheariBK  Denied  Jan.  28,  19ia) 

1.  IWTOXICATING  tUQUOBS  «=»208— EJNOAOIWO 

IK  BuaiNKsa  —  Indictment  —  Time  or  Or- 

rSNSB. 

The  offense  of  engaging  in  the  business  of 
selling  liqnora  in  prohibition  territory,  laid  by 
the  indictment  as  committed  on  or  abiaat  a  cer- 
tain day  embraces  a  period  of  three  yean  prior 
and  up  to  the  filing  of  the  indictment 

2.  Intoxicating  Liquobs  «=>236(11)  —  En- 
OAQINO  IN  Business— Sufficiency  of  Bvi- 

DCNOB. 

Bridence  held  sufficient  to  sustain  a  convic- 
tion of  engaging  in  the  business  of  adling  liq- 
uors in  prohibitaon  territory. 

5.  Intoxicatinq  Liquobs  4=»233(2)— Engao- 
ino  in  Unlawfui,  Business— Btidencb. 

Testimony,  on  a  prosecution  for  engaging  in 
the  business  of  selling  li<iuors  in  prohibition  ter- 
ritory, that  on  one  occasion  when  witness  bought 
whisky  of  defendant  be  had  on  hand  5  or  6 
qnarts,  and  on  another  occasion  7  or  8  pints,  bt 
admissible. 

4.  Intoxicating  Liquobs  ^32330^)— Engag- 
ing IN  Business— Evidence. 

Evidence  of  receipt  of  shipments  of  whisfy 
by  defendant  within  three  years  before  the  fil- 
ing of  the  indictment  for  engaging  in  the  busi- 
ness of  selling  liquors  in  prohibition  territory 
is  not  too  remot^  the  offense  though  laid  on  or 
about  a  certain  day  covering  the  whole  of  that 
period. 

6.  Intoxicating  Liquobs  «s»22&— Bnoaoing 
in  Business— Evidence. 

Evidence,  on  prosecution  of  a  negro  for  en- 
gaging in  the  business  of  selling  liquors  in  pro- 
hibition territory,  that  white  people  often  order- 
ed whisky  in  the  names  of  negroes  and  then  got 
it  from  the  express  office,  or,  finding  it  bad  I 
come,  got  them  to  sign  for  it,  is  inadmissible  for 
defendant,  not  being  connected  with  him. 

Appeal  from  District  Court,  Iforrla  County; 
J.  A.  Ward,  Judge. 

Jobn  Jackson  was  convicted  and  appeala 
Afflrmod. 

Henderson  &  Bolln,  of  Dalngerfleld,  for 
appellant  E.  B.  Hendricks,  Asst  Atty.  Gen., 
for  the  State. 

PRBNDERGAST,  J.  Appellant  was  con- 
victed of  unlawfully  engaging  In  tbe  busi- 
ness or  occupation  of  selling  Intoxicating  liq- 
uor In  probibitlon  territory,  and  assessed  the 
lowest  punishment. 

[1  ]  The  indictment  laid  the  offense  as  com- 
mitted on  or  about  July  1,  1916,  and  alleged 
sales  to  given  persons  on  that  date,  and  on 
December  25,  1915,.  and  March  26, 1916.  The 
Indictment  was  not  preferred  until  April  18, 
1916.  Of  course,  the  offense  laid  would  em- 
brace a  period  of  three  years  prior  and  up  to 
.the  date  of  the  filing  of  tbe  Indictment  Pro- 
hibition was  admitted  to  have  been  In  effect 
in  bald  county  for  more  than  three  years  be- 
fore the  indictment  herein  was  filed. 

J.  T.  Sewell,  agent  of  the  express  and  rail- 
road companies  at  Dalngerfleld,  produced  his 
books,  and  therefrom  testified  to  deliveries  of 
whisky  to  appellant  as  follows:  In  1915, 
June  17th,  4  quarts,  August  7th,  4  quarts. 


October  Ist,  4  quarts,  October  10th,  6  quarts, 
October  18tb,  4  quarts,  October  23d,  2  quarts, 
November  2d,  24  pints,  November  8th,  12 
quarts,  November  12th,  24  pints,  November 
l«th,  24  pints,  November  22d,  12  pints,  No- 
vember 26th,  8  quarts,  December  2d,  24  pints, 
December  7th,  24  pints,  December  11th,  12 
quarts,  December  17th,  6  quarts,  making  to 
all  16  separate  and  distinct  shipments  and 
deliveries  to  Iiim  in  six  months  and  aggre- 
gating 128  quart&  Then  in  1916,  January 
4th,  6  quarts,  January  10th,  12  quarts,  Jan- 
uary 17th,  12  quarts,  February  11th,  6  quarts, 
FAruary  14th,  12  quarts,  February  26tb,  6 
quarts,  March  8th,  12  quarts,  Mardi  24th,  6 
quarts,  March  SOth,  4  quarts,  making  in  all 
11  separate  and  distinct  deliveries  within 
three  months,  and  a  total  of  94  quarts. 

Raymond  Rhody,  to  whom  sales  were  al- 
leged to  have  been  made,  swore  that  on  De- 
cember 26,  1915,  he  bought  two  pints  of  whls- 
Ity  from  appellant — as  we  understand,  this 
was  two  separate  and  distinct  sales  of  a  pint 
each  on  said  date — that  on  March  26,  1916, 
he  bought  another  part  of  a  bottle  from  ap- 
pellant and  paid  him  six  bits  therefor;  that 
at  the  first  time  he  bought  the  whisky,  appel- 
lant had  4  or  6  quarts  on  hand,  and  at  an- 
other time  he  bought  from  him  he  had  7  or  8 
pints  on  hand ;  that  the  whisky  was  in  a  box, 
in  bis  place  of  business,  under  a  counter,  and 
at  the  time  appellant  was  selling  things  to 
eat 

Mr.  Sewell  swore  that  the  express  com- 
pany's books,  which  he  produced  and  from 
which  he  showed  the  several  deliveries  to 
appellant,  were  the  books  kept  expressly  for 
whisky  shipments;  that  the  collect  packages 
were  kept  In  one  and  the  prepaid  packages 
in  another  book;  that  to  those  receipts  of 
shipments  api>ellant's  name  was  signed,  and 
that  said  records  showed  it  to  have  been  in 
different  handwritings;  that  he  did  not  know 
who  signed  for  the  packages  where  these  dif- 
ferent handwritings  were  signed.    He  said: 

"I  have  known  of  instances  and  have  had  sev- 
eral people  come  around  and  ask  if  John  Jack- 
son had  any  whisky  there.  Then  later  on  Jack- 
son would  come  and  get  the  whisky,  I  have  had 
that  to  occur  a  number  of  times." 

On  re-direct  examination  he  swore: 
"If  whi^y  is  consigned  to  John  Jackson, 
John  Jackson  will  have  to  come  and  sign  for  it 
Tbe  consignee  has  to  come  and  si^  for  the 
whisky.  With  reference  to  those  mquiries  I 
don't  know  whether  or  not  they  wanted  Jack- 
son to  get  it  out  so  that  they  could  buy  some. 
They  may  have  made  the  inquiry  in  order  to 
purchase  it  from  him  for  all  I  know." 

Appellant  himself  testified  and  swore  In 
effect  that  he  had  the  said  shipments  of  whis- 
ky made  to  him.  He  claimed,  however,  that 
the  whisky  was  not  always  for  himself;  that 
some  of  it  was  for  other  people,  white  friends 
of  his.  He  denied  ever  having  sold  any  whis- 
ky at  any  time  to  said  witness  Rhody.  On 
cross-examination  he  swore  that  in  tbe  snm- 
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mer  time  be  ran  an  loe  cream  parlor,  and  1b 
Ae  wlntw  time  ran  a  restaurant  and  sold 
8tew8  and  chBl;  that  he  did  not  order  and 
get  and  sign  for  all  the  whisky  shown  by 
the  express  company's  books;  that  there  was 
iKHne  came  for  him  that  he  knew  nothing 
Rbont,  and  never  signed  for'  at  all;  that  he 
drank  some  of  the  whisky,  but  not  all;  It 
was  not  all  his.    Re  said: 

"I  did  not  order  whisky  for  white  people,  but 
Hie!  Bsked  me  if  they  could  use  my  name  and 
send  my  name  to  the  whisky  houses.  Then  they 
wouM  jtet  me  to  go  and  get  it  out.  I  can  name 
some  of  the  men  who  did  that,  but  I  don't  want 
to  leave  here;  I  would  like  to  stay.  I  can 
same  some  of  the  men  I  got  whisky  for,  but  I 
don't  want  to." 

He  claimed  to  bare  ^ten  some  for  Mr. 
Heard,  and  he  said  that  Mr.  Heard  was  one 
who  ordered  whisky  in  his  name,  and  that 
Mr.  Joe  Bradfield  was  another;  that  he  did 
not  know  how  many  times  he  bad  ordered  It 
for  Mr.  Bradfield.    He  said: 

"I  don't  know  of  any  others  except  those  two 
who  got  whisky  in  my  name:  that  is  all  I  can 
think  of,  just  those  two  men" ;  that  he  thought 
Mr.  Heard  Rot  whisky  in  the  way  he  said,  in 
his  name,  ahoat  10  or  15  times. 

He  swore  that  lots  of  days  he  did  not 
drink  much  whisky,  and  sometimes  went  a 
week  at  a  time  and  nerer  drank  a  drop  and 
sometimes  a  month  at  a  time  without  drink- 
ing. 

Mr.  Heard  testified  that  he  did  not  use 
appellant's  name  10  or  15  times  In  ordering 
whisky  for  himself.  He  swore  that  some- 
times he  and  others  got  together  and  order- 
ed aa  much  as  a  case  at  a  time,  and  he  said 
some  of  the  boys  might  have  ordered  It 
through  appellant  On  cross-examination  be 
said  that  he  never  ordered  a  case  from  ap- 
pellant in  his  life;  that  be  may  have  had 
some  whisky  in  an  order,  but  never  as  much 
as  4  quarts;  that  he  never  got  any  In  pints. 

[2]  The  evidoioe  was  undoubtedly  suffi- 
cient to  sustain  the  conviction. 

[3]  The  court  was  correct  in  permitting 
the  said  Rbody,  over  appellant's  objection, 
to  testify  that  on  March  26,  1916,  when  he 
bought  some  whisky  from  appelant,  appel- 
lant then  had  on  hand  5  or  6  quarts  of  whis- 
ky, and  that  at  another  time  when  he  bought 
from  him  be  had  on  hand  7  or  8  pints  of 
whisky.  That  testimony  was  clearly  ad- 
missible;. 

[41  The  respective  dates  and  quantities  of 
whisky  received  by  appellant  from  the  ex- 
press company  Is  shown  above.  He  objected 
to  tlie  proof  that  on  June  17,  1915,  be  got  4 
quarts,  on  August  7tb,  4  quarts,  and  on  Oc- 
tober 1st,  4  quarts,  on  the  ground  that  said 
testimony  was  immaterial  and  the  deliveries 
too  remote  from  the  offense  charged.  The 
court  explained  In  his  approval  of  the  UU 
that,  because  appellant  was  charged  with 
imrsxdng  the  business  or  occupation  as  stat- 
ed, he  admitted  the  receipt  by  him  of  the 
large  quantities  of  whisky  as  tending  to 


show  be  was  engaged  in  the  business  at  the 
time  charged.  As  stated  above,  the  ofFense 
was  laid  on  July  Ist,  but  embraced  the 
whole  period  from  the  time  the  Indictment 
was  filed  for  3  years  before.  These  3  re- 
si)ectlve  shipments  to  which  he  objected  were 
clearly  not  too  remote,  and  were  admissible 
for  the  purpose  as  stated  by  the  court 

[t]  The  court  did  not  err  in  refusing  to 
permit  the  witness  Sewell  to  testis,  as 
shown  by  another  bill  of  appellant's,  that 
while  he  was  working  for  the  express  com- 
pany at  Dalngerfleld  be  knew  it  to  be  a  fact 
that  white  people  often  ordered  whisky  In 
the  name  of  negroes,  and  then  came  to  said 
express  office  and  got  It  out  or  found  out 
whether  it  bad  come,  and  then  went  out  and 
hunted  the  negroes  up  and  had  them  come 
in  and  sign  for  it,  and  that  appellant  was  a 
negro.  This  testimony  of  what  others  did, 
having  no  connection  with  appellant  was 
properly  excluded. 

The  judgment  Is  affirmed. 


HUNT  V.  STATE.     (Xo.  4770.) 

(Oonrt  of  Criminal  Appeals  of  Taxas.    Jan.  10, 
f»18.) 

BT7Bei.ABT  •=>2— Shootihs  into  Hodss. 

Shooting  at  one  on  the  porch  of  a  bouse,  it 
continuance  of  a  fight,  and  wounding  him  and 
his  wife,  who  is  in  the  house,  does  not  consti- 
tute burglary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Bur- 
glary.] 

Appeal  from  District  Court,  Bastrop  Coun- 
ty;  R.  J.  Alexander,  Judge. 

R.  L.  Hunt  was  convicted,  and  appeals. 
Reversed  and  remanded. 

Maynard  ft  Maynard,  of  Bastrop,  for  ap- 
pellant E.  B.  Hendricks,  Asst.  Atty.  Gen., 
for  the  State. 

MORROW,  J.  Appellant  appeals  from  a 
judgment  and  sentence  condemning  him  to 
confinement  In  the  state  penitentiary  for  two 
years  tor  the  offense  of  burglary. 

The  count  in  the  indictment  upon  which  the 
conviction  is  based.  Is  as  follows: 

"That  in  said  county  of  Bastrop  and  state  of 
Texas,  on  or  about  the  20th  day  of  December, 
A.  D.  1915,  and  before  the  presentment  of  this 
indictment,  R.  Ll  Hunt  did  then  and  there  un- 
lawfully, fraudulently,  burglariouely,  and  will- 
fully, in  the  nighttime,  by  force,  to  wit  by  fire- 
arms, viz.  a  gun,  discharge  said  gun  into  the 
dwelling  house  of  said  John  Machen,  without 
the  consent  of  the  said  John  Machen  and  with 
the  intent  then  and  there  and  thereby  to  injure 
the  said  John  Machen,  he  (the  said  John 
Machen)  then  and  there  being  within  said  dwell- 
ing house." 

The  punishment  authorised  by  the  charge 
of  the  court,  and  found  by  the  jury,  was  that 
■et  out  in  article  1311,  being  the  punishment 
for  ordlaary  burglary  aa  defined  by  artlde 
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1303,  as  contradistinguished  from  that  pre- 
scribed for  burglary  of  a  private  residence 
by  article  1312,  P.  C. 

From  the  evidence  relied  upon  by  the  state 
it  appears  that  upon  the  uigbt  of  December 
20,  1915,  the  appellant  was  at  the  private 
residence  of  John  Machen,  which  at  the  time 
was  occupied  by  the  said  Machen  and  bis 
family,  consisting- of  his  wife  and  children; 
tliat  a  quarrel  took  place,  growing  out  of 
the  claim  by  Machen  that  appellant  had  at- 
tached some  cotton.  A  flght  ensued  in  which 
appellant  was  hit  several  times  by  Machen. 
Appellant  left  Machen's  house  and  went  to 
his  own,  which  was  near  by,  and  got  posses- 
sion of  his  gun,  and  returning  flred  at  Mach- 
en, who  was  on  the  porch.  Machen  also 
fired,  and  several  shots  were-  exchanged. 
Machen,  his  wife,  whowas  in  the  house,  and 
appellant  were  wounded.  This  happened  at 
night  at  the  private  residence  of  Machen, 
then  occupied  by  Machen,  and  under  the 
statutes  and  decisions  of  this  state  could  not 
and  would  not  sustain  a  conviction  for  the 
offense  of  which  appellant  was  convicted. 
This  is  held  In  Curtis  v.  State,  76  Tex.  Cr. 
B.  661,  176  8.  W.  559,  and  in  Miller  v.  State, 
195  S.  W.  192. 

The  Judgment  of  the  lower  court  Is  reversed 
and  the  cause  remanded. 


CLEVELAND  v.  STATE.    (No.  4779.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  19, 
1917.    Rehearing  Denied  Jan.  23,  1918.) 

Criminai.  Law  ^=814(17)— Iwstructions  — 

ClRCtrMSTANTTAL  EVIDENCE. 

An  instruction  on  circumstantial  evidence  is 
not  required  on  a  prosecution  for  tlieft  from  the 
person,  complnining  witness  testifying^  that 
when  he  met  defendant  he  bad  money  in  his 
pocliet,  that  he  felt  her  hand  go  into  his  pocket, 
that  he  then  examined  his  pocket  and  the  mon- 
ey wa»  gone,  and  that  when  he  undertook  to 
hold  her.  she  ran,  and  handed  something  to  an- 
other who  then  ran;  this  being  equivalent  to 
direct  testimony  of  the  taking. 

Appeal  from  Criminal  District  Court,  Trav- 
is County;  James  R.  Hamilton,  Judge. 

B&ssie  Cleveland  was  convicted,  and  ap- 
peals.   Affirmed. 

Faullc  &  Monroe,  of  Austin,  for  appellant. 
E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

PBENDERGAST,  J.  Appellant  was  con- 
victed of  theft  from  the  person,  and  assessed 
the  lowest  punishment. 

The  sole  question  In  the  case  is  whether  or 
not  the  court  sliould  have  given  a  charge  on 
circumstantial  e\idence.  The  testimony  of 
the  complaining  witness,  Willie  Carter,  was 
amply  sufficient  to  show  that  on  the  date  al- 


leged in  the  indictment  be  had  Id  bis  pocket 
about  $70  in  money,  and  met  appellant  at 
night  on  one  of  the  streets  in  Austin  and 
there  made  arrangements  to  have  sexual 
intercourse  with  her;  that  they  went  to  a 
certain  locality,  and  about  the  time  be  began 
action,  he  swore: 

"We  got  ready,  I  got  on  her,  and  felt  her 
hand  go  in  my  pocket — I  had  actually  started 
to  have  intercourse  with  her,  and  felt  her  hand 
going  in  my  pocket,  in  this  left-hand  pocket  (in- 
dicating). That  was  the  pocket  in  which  the 
money  was.  Then  I  jumped  up  and  grablied 
my  pocket  at  the  outside,  and  saw  the  roll  of 
money  was  gone — it  made  a  big  bulk — and  I 
wasn't  satisfied,  so  I  rap  my  band  in  my  pocket 
and  saw  my  money  was  gonet  I  said,  'You 
have  robbed  me.'  " 

She  denied  bis  accusations.  His  testimony 
then  shows  that  ^e  then  tried  to  run,  and  he 
took  hold  of  her  and  undertook  to  hold  her. 
In  the  struggle  she  got  loose  from  him  at  one 
time  and  ran  to  a  negro  man,  who,  it  seems, 
was  her  companion  when  appellant  first  met 
her  on  said  occasion,  handed  something  to 
him,  and  he  ran.  He  caught  her  again,  and 
she,  struggling  to  get  loose,  cut  him  several 
times  with  a  knife.  He  at  last  drew  the 
attention  of  others,  got  an  officer  and  had 
her  arrested.  His  testimony  further  was  to 
the  effect  that  on  this  occasion  she  got  some 
$70  of  his  money. 

It  is  so  well  settled  that  It  needs  no  cita- 
tion to  t]\e  cases  that,  when  the  main  fact 
in  theft,  which  is  the  taking,  is  proven  whol- 
ly by  circumstantial  evidence,  it  is  neces- 
sary to  charge  the  law  applicable  to  circum- 
stantial evidence.  It  is  equally  well  settled 
that  when  the  taking  is  proven  by  direct 
evidence  no  such  charge  is  required. 

It  is  just  as  well  settled,  as  stated  by 
Judge  White  in  section  813,  subd.  3,  in  his 
Ann.  Code  Cr.  Proc.,  that: 

"Where  the  criminative  facts  establislityl  are 
in  such  close  juxtaposition  to  the  main  fact  ns 
to  make  them  almost  equivalent  to  direct  testi- 
mony, the  court  is  not  required  to  charge  on  cir- 
cumstantial evidence." 

He  cites  several  cases  directly  in  point  so 
holding. 

Mr.  Brantti,  in  bis  Crlm.  Law,  |  203,  p. 
107,  states  the  rule  thus: 

"If  the  facts  proven  are  in  such  close  juxtapo- 
sition to  the  factum  probandum  (in  tlieft,  the 
taking:  in  burglary,  the  breaking:  iu  murder, 
the  fatal  stroke,  etc.)  as  to  be  equivalent  to  di- 
rect testimony,  a  charge  on  circumstantial  evi- 
dence is  not  required." 

He  cites  several  decisions  of  this  court  in 
point  so  holding.  It  is  needless  to  collate  the 
authorities,  but  see  Egbert  v.  State,  76  Tex. 
Cr.  B.  666,  176  S.  W.  560,  and  cases  there 
collated;  Forward  v.  State,  73  Tes.  Cr.  fi. 
564,  166  S.  W.  725,  and  cases  there  collated. 

We  think  the  testimony  In  this  case  is 
clearly  within  the  law  as  stated  by  Judge 
White  and  Mr.  Branch,  and  the  court  com- 
mitted no  error  in  refusing  to  cltarge  on  cir- 
cumstantial evidence. 

The  judgment  is  affirmed. 
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GA6I<E  V.  STATE.    (No.  4711.) 

(Court  of  Criminal  Appeals  of  Texas.    Dee.  6, 

1917.    Rehearing  Denied  Jan.  28,  1918.) 

1.  Gaming  <©=»98(2)  —  Betting  —  Evidence 
— StrrriciENCY. 

Evidence  held  to  show  that  defendant  tIo- 
Uted  Acts  30th  Leg.  c  49,  by  betting  or  wager- 
ing money  at  a  game  with  cards  at  a  private  res- 
idoice  commonly  resorted  to  for  the  purpose  of 
gaming. 

2.  Oaicng    «=>97(1)— Kvidknce— Adiussibil- 

ITT. 

A  deputy  sheriff  could  testify  in  prosecution 
for  nnlawfnl  gaming  that  he  bad  watched  "a 
bunch  going  up"  toward  defendant's  residence. 

3.  Gaming    ^=997(1)— Eviosnce—Aduusibil- 

ITT. 

In  prosecution  for  unlawful  gaming,  a  dep- 
uty sheriff  could  testify  that  he  heard  money 
rattling  in  the  room  and  beard  an  argument  as 
if  defendant  and  another  had  fallen  out  over  the 
game. 

4.  QAinno    4s»97(l)— Btidenob— ADHiSBiBH/- 
rrr. 

In  prosecution  for  unlawful  gaming  in  a  pri- 
vate residence,  it  was  not  error  to  admit  testi- 
mnnv  US  to  why  defendant  pat  quilts  over  the 
windows  In  bis  residenee. 

5.  WrrNKSBBS  «=988&^IllFKA0IHiaNT. 

In  prosecution  for  nnlawfnl  gamintr  in  a 
private  residence,  where  defendant  bad  testified 
that  be  bad  denied  telling  the  officers  he  had 
played  bat  one  game,  an  officer  could  state  that 
defendant  told  him  that  only  one  game  had  been 
played. 

6.  CsnaNAi.  Law  «=9899— TbiaI/— Abouioint 

OF  ArrOBNETS— DlSCBKTlON   OF  CJOtTBT. 

The  manner  of  argument  by  attorneys  in 
criminal  prosecution  is  a  matter  within  the  di*- 
cretion  of  the  court. 

T.  CKnnNAi.  Law  «3»1091(8)  —  Apfsai.  — 
Scope  of  Review. 

BUI  of  exceptions  complaining  that  county 
attorney  in  opening  argument  said  he  would  rely 
on  testimony  of  certain  named  witnesses  without 
discussing  the  testimony  or  the  law,  and  after 
defendanrs  attorney  concluded  his  argument  the 
county  attorney  made  an  original  argument  dis- 
cussing ail  the  facts  and  the  law,  but  not  show- 
ing what  the  concluding  argument  of  the  County 
attorney  was,  shows  no  error, 
a  Cbiminai,  Law  <S=>722(3)  —  Abodmert  of 
Counsel. 

In  prosecution  for  unlawful  gaming  in  a 
private  residence  argument  of  counsel  as  to 
defendant,  "He  comes  here  with  a  grown  boy; 
he  sometimes  lets  play  his  hand  and  asks  an 
honest  jury  to  turn  him  loose,"  was  not  im- 
proper. 
9.  Criuinai.  Law  «=9722(3)  —  Abouuent  ot 

COVNBEI. 

•In  prosecution  for  unlawful  gaming  in  a 
private  residence  argument  of  counsel  as  to  de- 
fendant, "He  comes  here  and  asks  you  to  shield 
him  behind  a  clause  of  the  statute  known  as  a 
place  commonly  resorted  to,"  was  not  improper. 

Appeal  from  Cottle  County  Ck>urt;  W.  O. 
Jones,  Jadge. 

Dr.  Cagle  was  convicted  of  unlawful  gam- 
Ingr.  and  be  appeals.   Affirmed. 

C.  C.  Renfro  and  J.  M.  Hawkins,  both  of 
Paducah,  for  at>pellant  E.  B.  Hendricks, 
Asst.  Atty.  Gen.,  for  the  State. 

PBENDEROAST,  J.  Appellant  was  con- 
victed of  unlawfully  gaming  and  assessed  the 
lowest  punishment. 


By  the  act  of  1907  (page  106  et  seq.)  the 
Legislature  revised  the  offenses  of  unlawfully 
gaming  to  a  considerable  extent.  Of  this 
act  It  was  well  said  by  tbis  court  through 
Judge  Ramsey  in  Singleton  v.  State,  53  Tex. 
Cr.  R.  627,  111  S.  W.  736: 

"Tbis  act  manifests  incontestably  the  quicken- 
ed conscience  of  the  state  that  it  is  a  moral  as 
it  should  be  a  legal  wrong,  for  one  person  to 
acquire  the  money  or  property  of  another  wltti- 
out  rendering  some  service  or  paying  some 
equivalent  for  it;  that  the  practice  of  gambling 
is  demoralizing,  inimical  to  society  and  destruc- 
tive to  the  morals  of  our  youth  as  well  as  men 
of  maturer  years." 

One  section  of  said  act  Is  now  article  557 
In  oar  P.  C.    It  enacts: 

"If  any  person  •  *  •  shall  bet  or  wager 
upon  anything  iu  any  place  where  people  resort 
for  the  purpose  of  bettmg  or  wagering,  he  shall 
be  fined  not  less  than  ten  dollars  nor  more  than 
fifty  dollars :  Provided,  no  person  shall  be  in- 
dicted under  this  article  for  playing  said  games 
with  •  •  •  cards  at  a  private  residence  oc- 
cupied by  a  family,  unless  same  is  commonly  re- 
sorted to  for  the  purpose  of  gaming." 

The  prosecution  and  conviction  herein  was 
under  said  article.  The  information  alleged 
that  appellant  on  or  about  June  14, 1917,  did 
then  and  there  unlawfully  bet  and  wager  at 
a  game  played  with  cards,  said  game  then 
and  there  being  played  at  a  private  residence 
occupied  by  a  family,  said  residence  being 
commonly  resorted  to  for  the  purpose  of 
gaming.  All  the  evidence  shows  that  the 
gaming  was  at  the  residence  of  appellant, 
where  he  resided  with  his  family. 

The  testimony  of  Mr.  Combest,  the  sheriff, 
and  his  deputy,  Mr.  Bebout,  showed  that  they 
caught  appellant  gambling  with  cards  with 
several  others  oh  or  about  June  14th  in  one 
game,  and  some  two  or  three  weeks  prior 
thereto  in  another  game ;  that  the  room  they 
caught  them  gambling  In  wa«  a  little  room, 
with  nothing  In  it  except  a  lap  robe,  a  quUt 
or  two,  and  a  bucket  of  water;  that  ell  the 
giunlng  was  at  night;  that  on  this  night, 
June  14th,  they  saw  persoDs  going  to  appel-  - 
lanf s  house  at  night,  and  after  they  got 
therein  went  to  where  they  could  see  them, 
and  saw  that  they  were  gambling,  betting 
money  in  a  game.  Mr.  Oombest  said  he 
thought  they  played  in  the  house  two  or  three 
other  times;  that  he  watched  a  bunch  go  up 
there,  and  In  fact  went  up  there.  On  cross- 
examination  he  swore: 

"Yes;  I  know  of  other  games  being  played; 
don't  remember  when  it  was ;  it  was  possihly  a 
month  ago." 

He  further  swore  that  the  quilts  were  hung 
over  the  windows.  He  and  Mr.  Bebout  swore 
that  they  actually  caught  them  gambling  In 
(his  house  twice  within  a  month. 

Mr.  Huff,  one  of  the  parties  who  was 
caught  in  the  game  on  the  night  of  the  14th, 
swore  that  he  played  that  game  on  or  about 
that  date,  and : 

"I  don't  know  bow  many  times  I  played  cards 
at  this  residence,  once  or  twice,  though.    •    •    » 
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I  believe  I  played  once  or  twice  before  tbe  time 
Mr.  Combest  caogbt  us." 

He  further  swore  tbat  every  time  he  went 
vp  to  Dr.  Cagle's  bouBe  and  gambled  that  he 
did  80  upon  the  invitation  of  Dr.  Cagle.  He 
swore: 

"Yea :  every  time  I  have  gone  up  there  toplay 
I  have  been  asked  to  come  by  Dr.  Cagle.  There 
was  a  bunch  of  us  in  a  game  up  there  a  while 
back,  five  of  us,  but  I  don't  remember  whether  I 

Flayed  a  game  up  there  before  Christmas  or  not. 
have  played  so  many  games  I  can't  keep  up 
with  them  all.  I  remember  being  in  one  game 
before  this  one,  but  don't  remember  when  it 
was.    Sure  we  bet  money  on  the  games." 

Appellant  himself  testified,  admitting  they 
gambled  on  the  night  of  June  14th,  when  the 
sherlfT  and  his  deputy  caught  him  with  some 
four  or  five  other  men.  He  said,  in  substance, 
that  every  time  they  played  a  game  at  his 
house  It  was  upon  his  invitation  to  them  for 
that  purpose.  He  admitted  that  they  had 
thus  gambled  twice  in  his  house,  stating  of 
the  first  game: 

"I  guess  it  has  been  two  months  back,  about 
two  months  ago." 

And  he  admitted  he  put  the  quilts  over  the 
windows  because  he  did  not  want  the  neigh- 
bors to  know  that  they  were  playing. 

[1]  It  has  several  times  been  held  by  this 
court  and  the  Supreme  Court  when  it  had 
criminal  Jurisdiction  that  proof  of  only  one 
game  would  not  be  sufficient  to  show  tbat  a 
place  had  been  commonly  resort«Hl  to  for 
gaming.  Purvis  v.  State,  62  Tex.  Cr.  R.  304, 
137  S.  W.  701,  Ann.  Cas.  19130,  536,  and  cases 
cHed.  But  It  has  never  been  held  that,  where 
it  was  proven  that  two  games  had  been  play- 
ed within  a  short  period  of  time,  It  would  not 
be  sufficient  to  show  that  the  place  was  com- 
monly resorted  to  for  gaming.  It  might  be 
that,  if  two  games  only  were  shown  to  have 
been  played,  that  might  not  be  sufficient  to 
show  tliat  the  place  was  commonly  resorted  to 
for  that  purpose.  But  the  proof  in  this  case 
goes  further  than  that.  It  shows  posltiyely 
that  Dr.  Cagle's  house  was  resorted  to  twice 
within  a  reasonably  short  space  of  time  for 
gambling,  and,  in  addition,  the  proof  tends 
strongly  to  show,  and  from  which  the  Jury 
could  well  infer,  that  it  was  commonly  resort- 
ed to  for  gaming;  that  not  only  these  two 
games,  but  others  also,  were  played  there 
within  a  reasonably  short  space  of  time.  The 
equipment  of  the  room,  or  the  lack  of  equip- 
ment, and  the  lack  of  household  fDrnishings 
therein,  would  be  one  circumstance  against 
him.  The  testimony  of  Mr.  Huff  would  also 
Justify  the  Jury  to  believe  that  not  only  the 
two  games  In  which  their  parties  were  caught 
were  played,  but  that  many  others  about  the 
same  time  had  been  played  in  said  residence. 
So  that  upon  tbe  whole  the  evidence  would 
Justify  the  Jury  to  believe  that  aiHiellant's 
residence  and  that  room  of  it  in  which  the 
game  was  played,  was  commonly  resorted  to 
for  gaming,  and  Justify  the  conviction. 

[2,  3]  The  court  did  not  err  in  permitting 
Mr.  Combest  to  testify  that  he  "had  watdi- 


ed  a  bunch  going  up  that  way,"  objected  to  by 
appellant.  Tbe  bill  presenting  this  question 
is  very  meager,  but  this  one  sentence  of  tes- 
timony referring  to  the  witness  watching 
persons  going  up  to  Mr.  Cagle's  house  was  ad- 
missible. Tbe  evidence  tended  to  show  that 
they  went  there  for  the  purpose  ot  gaming. 
Neither'  did  the  court  err  In  permitting  said 
witness  to  testify  that  he  and  Mr.  Bebout 
heard  money  rattling  and  the  voice  of  Dr. 
Cagle  and  Elmo  Barron,  and  that  the  conver- 
sation they  heard  was,  it  seemed  like  Paul 
Huff  and  Dr.  <Cagle)  fell  out  over  a  game 
some  way,  and  it  seemed  like  from  what  be 
understood  it  was  over  a  bet  on  the  game, 
and  seemed  like  they  were  disputing  over  it, 
and  that  he  heard  Dr.  Cagle  tell  HufC  he  was 
a  liar;  that  it  was  his  pot  All  this  testimo- 
ny was  admissible  as  showing  that  tbe  i>er- 
sons  were  engaged  in  gambling  at  the  time 
the  sheriff  and  bis  deputy  caught  them,  even 
it  the  bill  Is  full  enough  to  authorize  its  con- 
sideration. Neither  did  the  court  err  in  per- 
mitting tbe  state  to  ask  appellant,  oo  bis 
cross-examination,  how  long  he  had  known 
Hardon,  and  hla  answer  that  he  had  only  met 
him  that  day.  This  bill  is  also  too  meager 
to  require  consideration,  but,  if  it  could  be, 
no  error  in  asking  and  In  answering  the  ques- 
tion was  committed. 

[4,  i]  Neither  did  the  court  err  in  permit- 
ting the  county  attorney  to  ask  appellant 
what  purpose  he  bad  in  hanging  the  quilts 
over  the  windows,  and  his  answer  that  he 
did  not  want  his  neighbors  to  know  tbat  ho 
played  on  bis  wife's  account  Neltber  did  the 
court  err  in  permitting  Mr.  Combest  to  testi- 
fy on  behalf  of  the  state  in  rebuttal  that 
appellant  first  told  him  they  had  only  played 
one  game  at  bis  bouse.  The  bill  is  too  mea- 
ger to  show  any  error;  but  it  reasonably 
shows  that  this  testimony  was  admitted  be- 
cause appellant,  in  his  testimony,  denied  tbat 
be  told  the  sheriff  he  had  played  but  one 
game  in  his  house.  It  was  admissible  for  im- 
peachment but,  whether  for  impeachment 
or  not,  it,  being  a  statement  by  appellant, 
was  admissible  as  an  admission.  Even  at 
that  it  would  be  in  his  favor  and  not  against 
Um. 

[6,  7]  Appellant  has  another  bill  complain- 
ing tbat  the  coimty  attorney,  in  his  opening 
argument  Bald  he  would  rely  upon  tbe  tes- 
timony of  certain  witnesses,  naming  them, 
without  discussing  said  testimony  or  the  law, 
except  by  narrating  the  facts  of  the. state's 
side  applicable  thereto,  and  then  after  appel- 
lant's attorney  had  concluded  his  argument, 
the  county  attorney  made  an  original  argu- 
ment discussing  all  the  facts  and  the  law. 
This  is  the  whole  of  this  blll^  except  his  objec- 
tions. The  maimer  of  argument  by  the  attoi^ 
neys  Is  a  matter  within  tbe  discretion  of  the 
court  This  bill  shows  no  reversible  error. 
It  does  not  show  what  the  concluding  argu- 
ment of  the  county  attorney  was. 

[t,  fl]  Appellant  has  two  other  blUa  to  the 
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arganMot  of  the  conaty  attorney.  In  one  be 
oomplAlna  that  the  county  attorney  said : 

"He  comes  here  with  a  grown  boy;  he  aome- 
time*  lets  play  bis  band  and  asks  an  honest  ju- 
ry to  turn  him  loose." 

In  another  be  oomplains  that  the  county 
attorney  said: 

.  "He  comes  here  and  asks  you  to  shield  him  be- 
aisd  a  clause  of  the  statute  known  as  a  place 
commonly  resorted  to." 

No  charge  was  asked  that  either  of  these 
expressions  should  be  disregarded  by  the 
Jury.  However,  both  of  them  were  proper 
comments  by  the  county  attorney  and  were 
based  on  the  evidence  or  inferences  there- 
from. 

The  Judgment  is  affirmed. 


HAMILTON  y.  STATB.     (No.  4659.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  12, 

1917.    On  Motion  for  Rehearing,  Jan.  23, 

1918.) 

1.  Lakcewy  «=G&— Weight  and  Sufficienot 

or  EVIDBRCK. 

Ob  a  trial  for  the  theft  of  an  automobile, 
evidence  held  sufficient  to  establish  defendant's 
Euilt. 

2.  liARCENT  ^=»45— Evidence— ADMissiBn-rn 
—Identity  or  Propebty. 

On  a  trial  for  theft  of  an  automobile,  tta^ 
mony  as  to  the  number  of  an  automobile  bought 
by  the  witness  the  morning  foOowing  the  theft, 
and  which  was  the  number  of  the  stolen  ma- 
chine, was  admiarible  to  show  the  identity  of  the 
car. 

3.  OUMiNAi.    Law    «=>534n.)  —  Bvidenck  — 

iDEiraiTX    or   FSOFERTT— GOBKOBOKATION    OV 
O>RnESSI0N. 

Testimony  of  the  owner  of  a  stolen  car  that 
he  had  surgical  instruments  and  papers  in  the 
car  at  the  time  it  was  stolen,  and  that  he  found 
some  of  them  along  the  road  where  the  automo- 
bile was  driven  and  recovered  others  from  par- 
ties who  had  found  them  alone  such  road,  was 
admissible  as  tending  to  show  the  identity  of  the 
stolen  machine,  and  also  to  corroborate  defend- 
ant's confession,  as  to  the  route  he  and  others 
went  in  the  stolen  machine. 
t.  Lakcent  9=>46  —  Evidence  —  AoiassiBn.- 
nr — Identity  of  Pbopkbty. 
Testimony  of  another  witness  that  he  found 
some  of  such  papers  along  such  route  which  were 
identified,  claimed,  and  delivered  to  the  owner 
of  the  car  was  admissible. 
6.  OmnNAii  Law  «=3814(19)— Irstbuotions— 

GONFOBIUTY   TO    BVIDENCE— PaBTIEB   TO   OV- 
FXN8ES. 

Defendant's  confession,  showing  that  he  and 
odiers  decided  to  steal  a  car  in  order  to  sell  it, 
that  they  went  out  looking  for  a  car,  and  found 
one  at  a  certain  place,  that  B.  went  to  the  car, 
cranked  it,  and  drove  off,  that  defendant  got  in 
the  car  in  the  middle  of  lie  block,  and  the  other 
twp  parties  on  the  comer,  that  they  drove  to 
another  city,  and  B.  went  to  a  garage  to  see 
if  he  could  sell  the  car,  the  others  waiting  a 
few  blocks  away,  that  B.  came  back  and  said 
he  had  sold  it,  and  went  to  the  car,  took  it,  and 
went  bade  to  the  garage,  the  other  parties  go- 
ing within  a  short  distance  of  the  car  and  see- 
ing that  B.  got  it  all  right,  and  then  returning 
to  wbere  they  had  been  waiting,  justified  an  in- 
struction on  the  subject  of  principals,  as  it 
showed  that  some  or  all  of  the  parties  were 
principab  with  defendant  in  the  theft  of  the 
machine. 


On  Motion  for  Rehearing, 
e.  Cbiminal  Law  e=»814(ll)— Inotbitctions— 
CoNFoRMirr  TO  Evidence— Pabtiss  to  Of- 
fenses. 
On  a  trial  for  theft  of  an  automobile,  the 
testimony  of  defendant,  bis  wife,  and  his  moth- 
er that  they  were  together  continuously  at  bis 
mother's  betors,  at  the  time  and  after  the  time 
the  automobile  was  stolen,  justified  the  court 
in  charging  on  alibi. 

7.  Cbjiunal  Law  «=>1043(3),  1090(140— Ap- 
peal—Objections— Bill  OF  Exceptions. 
Under  Vernon's  Ann.  Code  Ce.  Proc.  1918, 
art.  743,  providing  that  all  objections  to  the 
charge  and  on  account  of  the  refusal  or  modifica- 
tion of  special  charges  shall  be  made  at  the  time 
of  the  trial,  an  objection  that  an  instruction  on 
the  law  of  principals  was  in  conflict  with  a 
charge  on  alibi  was  not  available  on  appeal, 
wbere  the  only  objection  made  to  the  charge  was 
that  no  charge  at  all  on  principals  should  be 
given,  because  there  was  no  testimony  that  de- 
fendant was  acting  together  with  certain  other 
l»erson8  or  any  one  else,  and  no  bill  of  excep- 
tions was  taken  to  the  court's  failure  to  comply 
with  the  objection;  such  conflict  not  bemg 
fundamental  err«». 

Ai^>eal  from  District  Court,  Tarrant  C:k>un- 
ty;  K.  E.  L.  Roy,  Judge. 

O.  F.  Hamilton  was  convicted  of  theft,  and 
he  appeals.    Affirmed. 

Simpson  tc  Estes,  of  Ft.  Worth,  for  appel- 
lant. £X  B.  Hendricks,  Asst  Atty.  Qen«  for 
tbe  State. 

PRENDEROAST,  J.  Appellant  was  con- 
victed of  theft  of  an  automobile  of  more  than 
the  value  of  |60,  and  his  punishment  assess- 
ed at  three  years  In  the  penitentiary. 

[1]  The  uncontradicted  testimony  shows 
that  In  the  early  part  of  the  night  of  Feb- 
ruary a,  1917,  Dr.  Cloud's  automobile  was 
stolen  from  in  front  of  bis  residence  at  a 
certain  locality  In  Ft.  Worth,  and  at  the  time 
It  was  stolen  that  he  bad  therein  certain  in- 
straments  which  he  used  as  a  veterinary 
surgeon  and  also  certain  papers;  that  bis 
said  automobile  was  that  night  driven  to 
Dallas,  and  very  early  the  next  morning  was 
sold  to  a  certain  garage  company  In  Dallas. 
The  automobile  was  traced  down  and  later 
recovered.  A  few  days  after  the  theft  ap- 
pellant and  others  were  arrested  accused  of 
the  theft  of  It  Soon  after  bis  arrest  appel- 
lant, strictly  in  conformity  with  the  statute 
regulating  confessions,  made  and  signed  a 
written  confession -in  which  he  stated  where 
he  lived  In  Ft.  Worth ;  that  he  knew  Gordon 
Brock,  Joe  Cox,  and  Otis  Rnnyon;  that  on 
Friday  evening  about  6  o'clock  be  and  Cox 
went  to  the  home  of  Brock;  they  talked  a 
while  and  then  went  uptown  to  a  certain 
pool  hall  and  played  pool  a  while  therdn, 
when  Runyon  came  in.  Tbe  confession  pro- 
ceeds as  follows: 

"Brock  told  us  that  he  knew  where  he  could 
sell  a  car.  We  decided  to  go  out  and  steal  one. 
We  went  out  on  the  South  Side,  but  did  not 
get  a  chance  to  get  one.  We  came  back  to 
town  on  a  Summit  avenue  car.  We  got  off 
of  this  car  at  about  the  1,100  block  on  West  Sev- 
enth street.     We  walked  over  to  West  Fifth 
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street  and  across  several  other  streets  looking 
for  a  car,  but  didn't  find  one.  When  we  got 
to  Lamar  street,  we  came  south.  We  found  a 
Ford  five-passenger  car  on  Lamar  betw'een  Sev- 
enth and  Tenth.  Gordon  Brock  went  to  this 
car  and  cranked  it  and  got  in  it  and  drove  it 
off.  I  got  in  it  in  the  middle  of  the  block. 
The  other  two  boys,  Runyon  and  Cox,  got  in  the 
car  on  the  corner.  We  drove  the  car  to  North 
Vt.  Worth.  We  had  a  blow-out  and  fixed  it  and 
drove  out  the  Keller  road  to  where  a  road  turns 
off  to  Birdville.  We  drove  to  Birdville,  and  then 
to  Grapevine,  and  from  Grapevine  to  Dallas. 
About  8  o'clock  the  next  morning  we  started 
out  to  sell  the  car.  Brock  went  to  a  garage 
to  sec  if  he  could  sell  the  car.  I  waited  about 
six  blocks  up  the  street  Runyon  and  Cox  wait- 
ed about  three  blocks  from  the  garage.  Brock 
came  back  and  said  that  he  had  the  car  sold. 
He  then  went  to  where  we  had  left  the  ear, 
which  was  several  blocks  away  from  us.  We 
walked  to  within  about  one  block,  and  saw  that 
Brock  got  the  car  all  right,  and  when  he  came 
on  back  toward  the  parage  we  came  back  to 
where  we  had  been  waiting.  Brock  went  to  the 
garage.  I  have  not  seen  him  any  more  since 
that  time  until  this  morning.  When  Brock  did 
not  come  back  I  walked  by  the  garage,  but  did 
not  see  him  or  the  other  boys,  so  I  thought 
that  I  had  been  beat  out  of  my  part  of  the 
proceeds  of  the  sale.  I  then  came  back  and 
caught  an  interurban  car  and  came  back  to  Ft 
Worth.  I  did  not  know  that  they  had  been  ar- 
rested.    I  did  not  know  who  owned  this  car." 

The  state  also  proved  that  on  said  road  on 
the  route  appellant  stated  in  bis  confession 
he  and  the  others  took  said  car  frotn  Ft 
Worth  to  EhiUas  some  of  the  surgical  instru- 
ments and  papers  of  Dr.  Cloud  were  found 
and  fully  Identified  by  Dr.  Cloud  as  those 
that  were  in  the  automobile  at  the  time  it 
was  stolen.  The  evidence  was  ample  and 
dearly  sufficient  to  establish  appellant's  guilt. 

[2]  Appellant  has  a  very  meager  bill  of 
exceptions  objecting  to  the  testimony  of  Mr. 
Morelock  wherein  he  stated  the  number  of 
said  automobile  which  he  had  bought  in 
Dallas  on  the  morning  of  February  6th.  This 
was  the  number  of  Dr.  Cloud's  machine. 
This  testimony  was  admissible  as  tending  to 
show  the  identity  of  the  car. 

[}]  He  has  another  like  meager  bill  object- 
ing to  the  testimony  of  Dr.  Cloud  to  the  ef- 
fect that  at  the  time  his  ear  was  stolen  he 
had  said  surgical  instruments  and  i>apers 
therein  which  he  in  a  day  or  two  afterward 
recovered,  some  of  them  from  parties  who 
had  found  them  along  the  road  where  said 
automobile  had  been  driven  from  Ft.  Worth 
to  Dallas,  and  himself  found  some  of  them 
along  the  same  road.  This  testimony  was 
clearly  admissible  as  tending  to  show  the 
Identity  of  the  stolen  machine,  and  also  to 
corroborate  the  appellant  in  his  written  con- 
fession of  the  route  be  and  the  others  went 
in  said  machine  from  Ft.  Worth  to  Dallas. 

[4]  Testimony  of  Mr.  Bewley  that  he  found 
some  of  tho.se  papers  along  said  route  which 
were  Identified,  claimed,  and  delivered  to 
Dr.  Cloud  was  admissible. 

[S]  The  confession  of  appellant  which  was 
Introduced  by  the  state  showing  that  some 
or  all  of  said  persons  who  appellant  con- 
fessed were  with  him  at  the  time  said  au- 
tomobile was  stolen,  and  also  with  him  in 


Dallas  when  the  niaphJwfi  was  sold  -early  tbe 
next  morning,  was  clearly  sufficient,  together 
with  the  other  circumstances,  to  show  that 
some  or  all  of  them  were  principals  with  bim 
In  the  theft  of  said  machine.  The  court 
therefore  did  not  err  In  telling  tbe  Jury  who 
were  principals,  as  defined  by  the  statute,  and 
submitting  that  issue.  So  that  appellant's 
objection  to  the  court  submitting  any  charge 
at  all  on  the  subject  of  principals  Is  with- 
out any  merit:  He  claimed  that  the  evidence 
did  not  raise  any  such  issue.  As  stated,  tbe 
evidence  did  raise  such  an  issue  so  as  to 
make  it  proper  for  the  court  to  submit  It 
to  the  jury. 

Appellant  claimed  that  be  did  not  make 
said  confession  voluntarily  and  willingly, 
but  In  substance  that  he  was  forced  to  do  so, 
and  that  be  did  so  because  the  assistant 
county  attorney  and  other  ofBcers  promised 
blm  immunity  If  he  would  make  the  confes- 
sion. The  great  preponderance  of  the  testi- 
mony by  several  witnesses  on  this  Issue  was 
clearly  against  him.  The  court,  however,  told 
the  jury  that,  if  said  confession  was  not  vol- 
untarily and  willingly  made,  to  wholly  dis- 
regard It,  and  not  consider  It  for  any  pur- 
pose. 

Appellant  and  his  wife  and  mother  testi- 
fied to  what  would  have  been  sufficient  to 
have  established  an  alibi  for  him  if  believ- 
ed by  the  jury.  The  court  properly  submit- 
ted that  issue  to  the  jury,  and  tbe  jury 
found  against  him  on  ample  evidence  to  sus- 
tain the  conviction. 

The  record  herein  is  clearly  without  any 
reversible  error. 

Tbe  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

Appellant's  sole  ground  for  rehearing  Is 
that  there  was  a  direct  confiict  between  the 
charge  of  the  court  on  tbe  subject  of  prin- 
cipals and  that  of  alibi. 

In  the  original  opinion  we  gave  the  tes- 
timony which  clearly  showed  that  appellant, 
with  three  or  four  other  persons,  entered  Into 
an  agreement  .to  steal  an  automobile  and  sell 
it  and  divide  the  proceeds;  that  they  went 
on  a  hunt  for  one  on  the  streets  of  Ft. 
Worth  under  that  agreement,  and  found  the 
automobile  of  Dr.  Cloud  and  stole  It;  took 
It  to  Dallas  and  sold  it,  to  divide  the  pro- 
ceeds. By  his  confession,  copied  in  the  orig- 
inal opinion,  appellant  showed  that,  when 
the  four  persons  who  had  entered  Into  the 
agreement  stole  the  car  from  In  front  -ot 
Dr.  Cloud's,  two  of  them  stopped  on  a  cor- 
ner of  tbe  block,  he  himself  went  down  about 
the  center  of  the  block,  and  another  went  to 
the  car,  cranked  it,  and  drove  it  along  where 
he  was  and  he  got  In  It,  and  continued  to 
where  the  other  two  were,  and  they  gfot  In 
it,  and  then  they  took  It  to  Dallas.  As  a 
matter  of  fact,  all  of  them,  or  at  least  ap- 
pellant, was  In  such  proximity  to  the  one 
who  actually  cranked  tbe  car  and  started  It 
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along  so  as  to  be  actnally  presmt  at,  and 
participating  In,  the  taking. 

The  court's  charge  on  principals  was  as 
follows: 

"(2)  All  persons  are  principals  who  are  guilty 
of  acting  together  in  me  commission  of  an  of- 
fense. When  an  offense  has  been  actually  com- 
mitted by  one  or  more  persons,  the  true  criteri- 
on for  determining  who  are  principals  is:  Did 
tbe  parties  act  together  in  the  commission  of 
tbe  offense?  Was  the  act  done  in  pursuance  of 
a  common  intent  and  in  pursuance  of  a  previ- 
oosly  formed  design  in  which  the  minds  of  all 
nnited  and  concurred?  If  so,  then  the  law  is 
that  all  are  alike  guilty,  provided  tbe  offense 
was  actually  committed  during  the  existence  and 
in  the  execution  of  a  common  design  and  intent 
of  all,  whether  in  point  of  fact  all  were  actually 
bodily  present  upon  the  ground  when  the  offense 
iras  actually  committed  or  not." 

It  Is  seen  this  Is  a  mere  general  defini- 
tion of  who  Is  a  principal.  In  submitting 
the  case  to  the  jury  for  a  finding  the  court 
toM  the  jury  In  tbe  third  division  that.  If 
they  believed  beyond  a  reasonable  doubt  that 
appellant,  acting  by  himself  or  together  with 
the  other  three  parties  or  either  of  them  on 
or  about  the  date  alleged,  unlawfully  and 
fraudulently  took  from  the  possession  of  the 
said  Cloud  the  automobile,  etc.,  to  find  him 
gnllty. 

[8,7]  Then  In  another  paragraph  he  cor- 
rectly told  the  Jury  what  was  an  alibi,  and 
instructed  them  that.  If  the  evidence  raised 
a  reasonable  doubt  In  their  minds  as  to  the 
presence  of  appellant  at  the  time  and  place 
of  the  commission  of  the  offense,  to  acquit 
bim.  The  evidence  raising  the  Issue  of  ali- 
bi, as  stated  In  the  original  opinion,  was  the 
tKtlmony  of  himself,  his  wife  and  mother, 
wherein  they  testified  they  were  together 
continuously  at  his  mother's  before,  at  tbe 
time  and  after  the  time  said  automobile  was 
stolen.  It  was  proper,  therefore,  for  the 
court  to  charge  on  both  the  subjects,  that 
is,  on  principals  and  on  alibi.  It  might  be 
contended  under  these  Issues  so  raised  that 
that  part  of  the  charge  on  principals  stat- 
ing "whether  in  point  of  fact  all  were  actual- 
ly bodily  present  upon  the  ground  when  the 
offense  was  actually  committed  or  not"  was 
harmless,  and  not  in  confiict  with  the  alibi 
charge,  bat.  If  so,  the  Jury  were  not  misled 
by  any  such  confilct  But  whether  that  is 
true  or 'not  it  Is  unnecessary  to  decide,  be- 
cause appellant  did  not  at  the  time  make 
any  such  objection  to  the  charge  of  the 
court,  and  did  not  In  the  objections  he  did 
make  call  the  court's  attention  to  this  mat- 
ter or  this  claimed  conflict  as  tbe  statute 
expressly  requires  shall  be  done. 

The  record  shows  that  the  court  prepared 
and  gave  to  appellant's  attorneys  in  ample 
time  his  charge,  so  that.  If  there  were  any 
mbttakes  In  It,  they  could  point  them  out  to 
the  court  by  proper  exceptions.  The  only 
objection  they  made  to  the  charge  was  that 
no  charge  at  all  on  principals  should  be  giv- 
en, claiming  that  the  court  should  not  have 
submitted  tbe  Issue  as  he  did  In  the  third  dl- 
Tision  of  it,  because  be  claimed  there  was  no 


testimony  "showing  that  the  defendant  was 
acting  together  with  Joe  Cox,  Arthur  Brown, 
Brock,  or  any  one  else."  It  will  thus  be 
seen  that  what  appellant  objected  to  was 
not  to  any  supposed  conflict  between  the  defi- 
nition of  who  were  principals  and  the  charge 
on  alibi,  but  what  he  was  objecting  to  was 
that  there  was  no  testimony  at  all  that  au- 
thorized a  charge  on  the  subject  of  princi- 
pals. 

Besides  this,  appellant  took  no  bill  what- 
ever to  the  court's  not  complying,  if  he  did 
not,  with  his  objection.  This  was  necessary. 
All  he  did  was  to  merely  make  this  objec- 
tion. It  is  not  shown  what  changes,  if  any, 
tbe  court  made  in  its  charge,  but  apparently 
by  not  taking  a  UU  appellant  acquiesced  in 
the  court's  charge. 

Before  the  amendment  of  article  743  (old 
728)  C.  C.  P.,  by  the  act  of  April  5,  1913 
(Acts  33d  Leg.  c.  138),  It  required  an  accused 
to  either  make  an  objection  to  the  court's 
charge  when  erroneous  by  a  proper  bill  of 
exceptlim  or  in  motion  for  new  trial.  Un- 
der that  article  before  It  was  amended  this 
court  had  uniformly  held,  and  in  a  great 
many  cases,  that  unless  a  bill  of  exception 
was  taken  to  the  court's  charge  during  the 
trial  or  by  motion  for  new  trial,  however  er- 
roneous tbe  charge  might  be,  this  court  could 
not  consider  it  In  Johnson  v.  State,  42 
Telx.  Cr.  R.  88,  58  S.  W.  "60,  51  L.  B.  A, 
272,  this  court,  in  discussing  the  said  article, 
held: 

"However  erroneous  the  cbarge  of  the  court 
may  be,  appellant  having  reserved  no  exception 
in  the  court  below,  either  by  bill  or  motion  for 
new  trial,  they  are  without  remedy  at  law." 

And  again: 

"Appellant  by  neither  bill  of  exceptions  nor 
motion  for  new  trial  having  complained  of  the 
court's  charge,  we  cannot  review  any  supposed 
error  in  the  charge,  however  erroneous  it  may 
be;  that  article  743  (723),  Code  of  Criminal 
Procedure,  gives  appellant  a  perfect,  complete, 
and  adequate  remedy  for  the  assertion  of  his 
rights;  and  if,  through  ignorance,  neglect,  or 
any  other  cause,  he  fails  to  avail  himself  of 
this  remedy,  we  cannot  review  the  matter,  and 
appellant  is  w^ithout  remedy." 

This  has  been  held  by  this  court  contin- 
uously and  In  a  great  many  decisions  since 
the  Johnson  Case.  See  note  23,  p.  510,  2 
Vernon's  Crim.  Stats.,  where  a  large  number 
of  -these  cases  are  collated. 

The  only  difference  between  the  said  old 
article  723  and  tbe  amendment  of  it  In  1013 
is  that  the  amendment  requires  an  accused 
to  make  these  exceptions  and  preserve  them 
by  a  bill  before  the  charge  is  read  to  the 
Jury,  and,  unless  this  Is  done,  this  court  has 
uniformly  held  that  it  cannot  consider  any 
objection  to  the  charge  made  after  tbe  trial. 
Some  of  these  cases  so  holding  are  collated 
in  jiote  64,  p.  526,  2  Vernon's  Crim.  Stats. 
This  is  the  holding  of  this  court  down  to 
now.  Holder  v.  State,  194  S.  W.  165;  Grt- 
der  v.  State,  198  S.  W.  579.  So  that,  as  ap- 
pellant did  not  point  out  to  the  court  below 
his  specific  objection  and  call  the  court's  at- 
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tenllwi  thereto,  whlcb  he  now  makes  as  to 
the  claimed  conflict-  hetween  said  charges, 
be  cannot  avail  himself  now  of  any  such  ob- 
jection. He  waived  it.  Such  conflict  Is  not 
fnndamental  error. 
The  motion  is  overruled. 


MILES  V.  STATE.     (No.  4606.) 

(Court  of  Oiiminal  Appeals  of  Texas.    Jan.  16, 
IfflS.) 

1.  Obeuinai.  Daw  ^=>1092(8)— Affbai^— Biixs 
OF  Exception— TiicB  or  Filing. 

Bills  of  exception  preserving  facts  relating 
to  testimony  beard  on  the  motion  for  new  trial, 
not  being  filed  as  tbey  must  during  the  tenn, 
must  be  disregarded. 

2.  GsnaNAL  Law  <S=9l099(ll)  —  Affeai.  — 
Statement  of  Facts— Sionino. 

A  statement  of  facts,  though  in  form  an 
agreed  statement,  but  not  signed  by  the  prose- 
cuting attorney,  bearing  a  certificate,  signed  by 
the  judge:  "The  above  examined,  found  correct, 
approved,  and  order  filed  as  a  statement  of 
facts"— is  sufficient. 

S.   HOUICIDE     €=307(3)— MUBDEB—SUFFICIICK- 

CT  OF  Evidence. 
Evidence  in  a  homicide  case  held  insufficient 
for  submission  of  the  issue  of  murder. 

Prendergast,  J.,  dissenting. 

Appeal  from  District  Coart,  McLennan 
County;    Richard  I.  Munroe,  Judge. 

Wesley  Miles  was  convicted,  and  appeals. 
Reversed  and  remanded. 

E.  B,  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant's  conviction  was 
for  murder  and  his  punishment  assessed  at 
20  years'  confinement  in  the  penitentiary. 

[1]  The  indictment  appears  regular.  There 
are  two  bills  of  exception  complaining  of  mis- 
conduct of  the  Jury.  The  Assistant  Attorney 
General  Insists  that  these  bills  cannot  be  con- 
sidered by  the  court  for  the  reason  that  they 
were  not  filed  during  the  term  at  which  the 
case  was  tried.  It  appears  the  term  ended 
on  the  2d  day  of  June,  1917,  and  that  the 
bills  were  filed  on  July  26,  1917.  That  bills 
of  exception  preserving  facts  relating  to  tes- 
timony heard  on  the  motion  for  new  trial 
must  be  filed  during  the  term  has  been  fre- 
quently held  by  this  court  Black  v.  State, 
41  Tex.  Cr.  R.  185,  53  S.  W.  116,  and  cases 
listed  In  Vernon's  C.  O.  P.  p.  833,  note*  6. 
This  established  rule  renders  It  Imperative 
that  bills  mentioned  under  the  circumstances 
be  disregarded. 

[2]  The  Assistant  Attorney  General  also  ob- 
jects to  the  consideration  of  the  statement 
of  facts,  and  moves  to  strike  it  out  on  the 
ground  that  it  does  not  purport  to  be  a  cor- 
rect statement  of  facts,  nor  one  prepared  by 
the  court  upon  the  disagreement  of  the  par- 
ties. In  form  it  is  an  agreed  statement,  but 
Is  signed  by  the  attorneys  for  the  appellant 
<mly.  Attached  to  it  is  the  following  certifi- 
cate: 


"The  above  examined,  found  correct^  apprdv- 
edj  and  ordered  filed  as  a  statement  of  faiets  in 
this  cause,  this  the  30th  day  of  July,  A.  °D. 
1917" — signed  by  the  presiding  judge. 

Before  the  signature  of  appellant's  attor- 
neys is  the  usual  written  agreement  that  the 
statement  of  facts  contains  a  correct  state- 
ment of  all  the  evidence.  The  case  of  Serop 
v.  State,  69  Tex.  Or.  K.  399,  154  S.  W.  557, 
Is  one  in  which  a  statement  of  facts  similar 
in  all  respects  to  the  one  in  question  was  held 
sufiJdent.  The  presiding  judge  having  been 
given  by  statute  the  authority  and  charged 
with  the  duty  of  making  up  a  statement  of 
facts  on'  disagreement  of  the  parties,  his  sig- 
nature and  certificate  attached  to  the  instru- 
ment filed  as  a  statement  of  facts  would  be 
presumed  to  have  been  made  under  authority 
of  the  statute.  In  the  case  mentioned  several 
decisions  of  this  court  are  cited  supporting 
it.  We  therefore  are  of  the  opinion  that  we 
are  under  obligation  to  consider  the  state- 
ment of  facts. 

[3]  The  court  charged  the  Jury  on  murder, 
self-defense,  manslaughter,  aggravated  and 
simple  assault  Appellant  Insists  that  the  Is- 
sue of  murder  should  not  have  been  sub- 
mitted because  not  raised  by  the  evidence. 
This  contention  is  made  both  In  exoeptions 
to  the  charge  at  the  time  and  in  the  motion 
tor  a  new  trial. 

Both  the  deceased  and  the  appellant  were 
negroes.  The  homicide  took  place  in  a  saloon 
at  West,  McLennan  county,  Tex.  Deceased 
was  struck  by  appellant  one  time  with  a  podi- 
etknife  penetrating  the  Jugular  vela,  and 
after  rec^vlng  the  wound  deceased  went  out 
of  the  saloon  and  walked  on  the  street  about 
200  yards,  and  died  about  an  hour  later. 
There  were  six  or  seven  eyewitnesses. 
The  deceased  was  somewhat  under  the  infiu- 
ence  of  intoxicating  liquor,  but  not  dnmk. 
Appellant  and  several  other  negroes  were  in 
the  barroom  handUng  a  puzzle  to  determine 
which  should  pay  for  the  drinks.  Appellant 
had  the  puzzle  in  his  hands.  While  he  and 
the  others  were  thus  engaged,  the  deceased, 
who  was  not  a  member  of  the  party,  came 
Into  the  sdloon  and  began  a  conversation,  and 
the  difficulty  resulting  in  the  homicide  fol- 
lowed in  a  very  short  time. 

One  of  the  eyewitnesses  who  was  intro- 
duced by  the  state  said: 

"Wesley  Miles  and  five  or  six  other  negroes 
were  standing  in  the  saloon  near  the  negro  bar. 
I  was  standing  back  of  the  bar,  and  defendant 
and  his  associates  were  working  out  a  puzzle  to 
see  who  would  buy  the  drinks.  Wesley  Miles 
had  the  puzzle  and  was  working  on  it  when 
Eames  Higgens  walked  into  the  saloon.  De- 
ceased stopped  about  10  feet  from  where  the  de- 
fendant and  the  others  were  standing,  and  ad- 
dressed himself  at  me,  asking  me  to  lend  him  a 
mandolin.  I  told  him  I  had  none.  He  said, 
'You  are  a  damned  liar,  you  have.'  I  told  him 
that  I  bad  a  guitar  but  did  not  have  a  mandolin. 
He  was  drinking  some,  but  did  not  seem  to  be 
drunk.  He  then  turned  and  walked  down  to 
where  the  defendant  aad  his  asaodatea  were 
standing,  and  said.  'What  are  you  damned  nig- 
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gen  doing:  down  here?*  He  walked  up  to  de- 
fendant who  Mtid,  'You  don't  know  me.'  Deceas- 
ed remarked,  *No;  you  don't  know  me  either.' 
Wesley  Miles  then  walked  from  wbere  he  was 
standing  up  to  the  front  end  of  the  negro  bar, 
and  leaned  up  against  the  bar  with  his  elbows 
on  it.  Deceased  walked  towards  him  making  the 
remark,  'I  am  going  to  have  to  kill  some  of  these 
God  damned  West  niggers  before  night.'  At  the 
time  of  this  remark  deceased  put  his  hand  in  his 
pocket  and  walked  towards  Miles.  Deceased 
was  in  a  rowdy  and  rough  mood.  Loveless  Wil- 
liama  then  walked  up  to  them  and  remarked. 
'Ton  niggers  cut  this  out,'  and  caught  hold  of 
Miles'  wrist  while  Miles  was  still  standing 
against  the  har.  Williams  dropped  -Miles'  hand 
and  he  struck  a  backhand  lick  which  struck 
deceased  on  the  neck.  Deceased  immediately 
turned  and  went  out  the  front  door.  Defendant 
tnmed  to  us  and  remarked  that  he  might  come 
back  again  and  walked  throngh  the  back  door,  a 
distance  of  abont  20  feet  Deceased  was  dodging 
aionnd  Loveless  Williams  and  appeared  to  be 
tijiog  to  get  to  the  defendant.  Deceased  ap- 
peared to  be  mad  and  excited.  The  knife  was 
a  small  pocketknife,  with  a  blade  about  two  and 
one-half  or  three  inches  long,  and  had  only  one 
handle." 

Another  state's  witness,  Loveless  Wil- 
Uama,  said  ttiat  he  was  with  deceased  at  an- 
other saloon  shortly  before  the  homicide,  and 
followed  him,  and  as  witness  was  entering 
the  back  door  of  the  place  where  the  difficul- 
ty took  place  he  noticed  the  parties  In  an  ar> 
gnment  bnt  did  not  hear  what  was  said.  Ap- 
pellant was  standing  with  his  back  to  the 
twr  with  his  elbows  resting  on  It.  The  de- 
ceased was  about  two  steps  In  front  of  blm 
facing  him.  Miles  had  a  pocketknife  with 
the  blade  in  his  right  hand. 

"I  remarked  to  them,  'You  niggers  cut  out  this 
fosaing;'  and  then  caught  hold  of  the  wrist  of 
the  defendant  in  which  hand  he  held  the  knife. 
The  defendant  made  no  resistance  or  effort  to 
release  his  arm  or  get  to  the  deceased.  From  all 
appearances  I  thought  the  difficulty  was  over. 
I  turned  his  wrist  loose  and  his  arm  dropped  to 
his  side,  and  kind  of  grinned  and  deceased  look- 
ed out  the  front  door.  Almost  Immediately  the 
defendant  raised  his  arm  parallel  with  his  shoul- 
der and  struck  the  deceased  with  a  backhanded 
lick  in  the  right  side  of  the  neck.  I  never  saw 
deceased  make  any  movement  towards  Miles. 
Without  moving  from  his  position  the  defendant 
made  the  atatement,  'Let  him  go;  I  got  the  son- 
of-a-bitdi;'  and  he  looked  at  his  knife  which 
was  abwut  two  and  one-half  or  three  inches 
long." 

Another  witness  describes  the  position  of 
the  parties  substantially  as  above,  and  said: 

"About  this  time  Loveless  Williams  walked 
between  defendajit  and  deceased  and  caught  hold 
of  defendant's  hand  and  remarked,  'Don't  you 
boys  have  any  trouble.'  Defendant  then  di^op- 
ped  his  band  and  had  his  knife  up  his  sleeve  and 
tonted  bis  back  to  the  bar  and  defendant  raised 
his  arm  parallel  to  his  shoulder  and  struck 
deceased  a  backhanded  blow  In  the  right  side  of 
the  neck  with  a  pocketknife  which  he  had  in 
bis  hand.  Defendant  said,  'I  got  the  son-of-a- 
bitch ;'  and  I  looked  at  the  knife  and  it  had 
blood  on  it.  I  do  not  know  whether  or  not  the 
deceased  had  a  knife.  I  did  not  see  him  with  a 
knife,  and  I  did  not  see  the  defendant  open  his 
knife.  Be  did  not  move  from  his  position  at  the 
bar  to  attack  deceased." 

Another  eyewitness  Introduced  by  the  de- 
fendant describes  the  occurrence  substan- 
tially as  that  related  by  the  first  witness  for 


the  state  up  to  the  time  the  coiiTersation  be- 
gan. We  quote  from  bis  testimony  as  fol- 
lows: 

"Deceased  walked  up  and  remarked,  'What 
are  you  damned  niggers  doing  back  here?'  De- 
fendant answered,  'You  don^  know  me.'  De- 
ceased replied,  'You  don't  know  me  either.'  He 
then  ran  his  band  down  in  his  pocket  and  de- 
fendant ran  his  hand  in  his  pocket.  Prior  there- 
to deceased  said,  'I  bet  I  have  to  kill  some  of 
these  little  West  niggers  before  night.'  Williams 
walked  between  them  and  caught  defendant's 
hand  and  said,  'Don't  you  boys  have  any  trouble 
in  here.'  Defendant  was  standing  up  with  his 
elbows  on  the  bar.  He  didn't  say  anything  but 
let  his  hand  drop  to  his  side,  and  immediately 
thereafter  raised  his  hand  and  struck  a  backhand- 
ed blow  in  the  right  of  the  deceased's  neck  with 
the  pocketknife  he  had  in  his  hand." 

An  officer  testified  for  the  state  that  he 
went  to  the  scene  of  the  difficulty ;  found  ap- 
pellant, who  made  no  resistance  to  arrest. 
He  searched  the  clothing  of  the  deceased  by 
patting  on  the  pockets  with  his  hands  and 
did  not  find  any  weapon  or  knife.  Quite  a 
crowd  had  congregated  and  If  he  had  any 
weapon  It  could  have  been  moved  without  the 
witness'  knowledge.  Deceased  wore  two  pairs 
of  trousers,  and  he  states  he  did  not  place 
his  hands  In  the  pockets  of  the  under  trous- 
ers. 

Another  witness  for  the  defendant  testified 
that  she  was  present  when  deceased  was 
brotight  Into  the  restaurant  where  he  died, 
and  that  the  next  morning  she  found  his 
trousers  covered  with  blood  where  they  had 
been  thrown  ln>a  barrel,  and  found  In  the 
pocket  thereof  a  knife.  • 

Appellant  testified  that  he  was  25  years  of 
age,  and  was  a  farm  laborer ;  that  he  waa 
In  the  saloon  with  several  friends,  and  was 
standing  close  to  the  bar  In  the  back  of  the 
saloon  working  a  puzzle,  and  deceased  walk- 
ed Into  the  saloon  and  stopped  and  bad  a 
conversation  with  Frank  Totten  about  80 
feet  of  him.  The  nature  of  the  conversa- 
tion appellant  did  not  know.  The  deceased 
then  walked  to  appellant  and  the  party 
with  him  and  remarked,  "What  are  you 
nlggrers  doing  back  here?"  and  tried  to  take 
the  puzzle  from  appellant's  hand,  and  ap- 
pellant remarked,  "You  do  not  know  me." 
Deceased  then  remarked,  "No;  you  don't 
know  me  either."    Appellant  said: 

"I  then  walked  up  there  to  the  front  of  the 
negro  bar  near  the  ice  box  and  leaned  up  against 
the  bar  with  my  elbows  on  the  bar.  I  then 
opened  my  knife  and  stood  there  with  my  back 
to  the  bar.  I  made  no  effort  to  advance  toward 
the  deceased.  I  opened  my  knife  because  I 
thought  that  he  was  looking  for  trouble  and  ap- 
peared to  be  very  angry.  I  did  not  open  my 
knife  with  any  idea  of  hurting  him  unless  it  was 
necessary  to  defend  myself.  I  did  not  curse  the 
deceased  or  give  him  any  cause  to  attack  me. 
About  the  time  I  got  my  knife  out  he  thrust  his 
band  down  in  his  pocket  and  remarked  as  he 
started  toward  me,  'I  am  going  to  kill  some  of 
the  God  damned  West  niggers  before  night.' 
Loveless  Williams  stepped  between  us  and  push- 
ed him  back  and  then  caught  hold  of  my  arm, 
the  one  in  which  I  held  my  knife.  I  did  not  of- 
fer any  resistance  and  when  Loveless  Williams 
said,  'You  niggers  don't  have  any  trouble  in 
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bere  boys,'  I  thought  the  deceased  bad  cooled 
down.  I  let  my  hand  fall  limply  to  my  aide  and 
Loveless  Williams  turned  loose  my  hand.  The 
deceased  immediately  came  back  towards  me. 
He  advanced  close  enough  for  me  to  strike  him 
without  moving  out  of  my  tracks.  He  appeared 
to  be  very  mad  and  excited  and  I  thought  my 
knife  would  stop  him.  I  raised  my  arm  paral- 
lel with  my  shoulder  and  struck  a  backhanded 
stab  at  him.  I  did  not  think  that  I  was  cut- 
ting him  and  I  thought  by  doing  this  I  could 
stop  him  from  advancing  on  me.  I  was  seared 
and  excited  and  he  kept  advancing  on  me.  I  did 
not  aim  at  his  jugular  vein.  I  did  not  have  any 
intention  of  killing  him.  I  thought  be  was  about 
to  draw  his  knife.  I  could  see  the  handle  of 
his  knife  as  he  was  trying  to  get  it  out  of  his 
pocket.  When  I  cut  him  he  left.  He  did  not 
say  or  do  anything  to  indicate  that  he  was  very 
badly  hurt.  I  did  not  attempt  to  follow  him, 
but  remarked  to  my  friends  that  I  thought  he 
would  come  back.  When  he  made  the  remark 
that  he  was  going  to  kill  some  West  nigger  be- 
fore night  I  thought  he  meant  me,  and  when  he 
put  his  hand  in  his  pocket  and  looked  angrily  at 
me,  gritting  his  teeth,  I  thought  he  was  about  to 
execute  his  threats.  He  was  a  much  larger  man 
than  I  and  had  the  reputation  of  being  a  bad 
negro.  The  knife  that  I  used  was  a  small  size 
pocketknife  with  a  blade  two  or  three  inches 
long  and  had  a  broken  handle.  They  were 
crowding  around  me  in  the  bar  and  I  had  my 
back  to  the  bar  and  I  could  not  retreat  or  move 
from  my  position.  I  would  have  run  if  it  had 
been  possible  to  do  so  without  increasing  the 
danger  to  which  I  was  exposed.  If  I  killed  the 
deceased  I  did  not  intend  to  do  so,  and  whatever 
I  did,  I  did  it  because  I  thongbt  the  deceased 
was  about  to  execute  his  deadly  threat  against 
my  life  and  that  the  danger  was  imminent 
I  acted  as  I  did  because  I  could  not  protect 
myself  in  any  other  way.  I  went  out  of  the  sa- 
loon because  I  thought  he  might  come  back. 
I  had  had  no  previous  trouble  with  deceased." 

We  believe  the  trial  court  should  have 
granted  appellant  a  new  trial.  Viewing  the 
matter  from  the  standpoint  of  appellant,  de- 
ceased had  the  reputation  of  a  bad  negro; 
he  was  under  the  influence  of  liquor.  In  the 
language  of  the  state's  witness,  deceased  was 
In  a  rowdy  and  rough  mood.  By  the  undls- 
liuted  evidence  it  is  shown  he  accosted  ap- 
pellant, and  when  appellant  sought  to  avoid 
him  by  changing  his  position  and  going  to 
the  other  end  of  the  bar,  he  was  followed 
by  the  deceased  with  the  remark,  "I  am  go- 
ing to  kill  some  of  the  God  damned  West 
niggers  before  night."  He  put  his  hand  in 
bis  pocket  and  walked  toward  api>ellant  at 
the  time  be  made  this  remark.  There  were 
seven  eyewitnesses,  according  to  the  testi- 
mony of  the  state's  witness  Williams.  Ap- 
pellant testified  at  the  time  he  struck  deceas- 
ed he  (appellant)  was  ba<&  up  against  the 
counter  and  deceased  was  attacking  him; 
tliat  after  Williams  had  undertaken  to  sep- 
arate them  deceased  came  back  at  him,  and 
was  so  close  to  him  that  he  struck  him  with- 
out moving  from  his  position.  The  fact  tliat 
appellant  did  not  pursue  him  and  struck  a 
backhanded  blow  wlttaoat  moving  bis  posi- 
tion Is  corroborated  by  several  of  the  wit- 
nesses and  not  contradicted  by  any  of  them. 
The  fact  that  deceased  was  attacking  or 
making  a  demonstration  to  attack  appellant 


at  the  time  the  lick  was  struck  ia  not  denied 
by  any  of  the  seven  eyewitnesses.  Some  of 
them  say  they  did  not  see  the  deceased  make 
any  demonstration,  but  none  of  them  con- 
tradict appellant's  testimony  that  be  did. 
Appellant  struck  with  one  blow,  and  with 
a  weapon  which  is  not  a  deadly  weap<»)  per 
se,  and  being  such  was  not  one  from  wbldi 
the  Intent  to  kill  would  be  presumed.  See 
article  1149,  Vernon's  P.  O.  Appellant  de- 
nied sucb  intent  There  was  no  antecedent 
grudge  or  threats  on  the  part  of  appellant: 
The  homicide  was  in  a  sudden  quarrel,  un- 
der circumstances  sufficient  to  show  ade- 
quate cause  and  produce  a  state  of  mind 
audi  as  to  reduce  the  homicide  to  manslangb- 
ter.  If  there  is  evidence  raising  the  grade  of 
homicide  above  the  degree  of  manslaughter, 
it  consists  in  the  remark  attributed  to  ap- 
I>ellant  after  tbd  'blow  was  struck,  and  the 
conclusion  of  one  of  the  state's  witnesses 
that  appellant's  knife  was  up  his  sleeve  when 
his  arm  fell  down.  The  evidence  of  the 
state's  witnesses  is  conflicting  in  regard  to 
these  circumstances,  and  neither  of  them  is 
inconsistent  with  manslaughter  or  self-de- 
fense. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 

PRENDERGAST,  J.  (dissenflng).  I  think 
the  evidence  was  sufiSdent  to  establish  mur- 
der. Manslaughter  was  properly  submitted, 
as  well  as  aggravated  and  Simple  assault 
and  self-defense.  A  fair  and  impartial  jury 
of  12  men  and  the  judge  who  heard  all  the 
evidence  found  him  guUty  of  murder.  Tbelr 
verdict  should  stand.  I  cannot  consent  to  a 
reversal. 


LONG  V.  STATE.    (No.  4713.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  28» 
1917.    Rehearmg  Denied  Jan.  23,  1918.) 

1.  Appeal   and   Ebbob   «=»e90(6)— AfpkaI/— 
Biix  or  Exceptions. 

Bill  of  exceptions  is  not  sufficient  for  review 
of  admission  of  testimony  over  objection  that 
the  question  called  for  a  conclusion,  and  that 
witness  was  not  shown  qualified,  neither  the 
jiuestion  nor  the  evidence  as  to  qualification  be- 
ing shown. 

2.  Cbiminal  liAW  <s=>452(2)— Opinion  as  to 
Sanity— Qualification  of  Witness. 

Witnesses  who  had  known  defendant  inti- 
mately for  years  may  give  their  opinion  that 
when  they  arrested  him,  immediately  after  the 
offense,  he  was  not  insane. 

3.  Cbiminal  Law  «s3l091(3)— Appbaiit-Biix 
OF  Exceptions. 

Bill  of  exceptions  to  admisnon  of  testimony 
on  cross-examination  is  insufficient,  not  disclos- 
ing that  it  was  not  proper  cross-examination 
from  what  witness  had  testified  on  direct,  or 
that  it  injured  defendant. 

4.  Gbikinai.   Law    «=>726— TbiaI/— Rehabkb 
OF  State's  Attorney. 

The  remarks  of  the  state's  attorney,  wherein 
he  defied  defendant  to  produce  the  record,  being 
in  reply  to,  and  caused  by,  the  remarks  of  de- 
fendant's attorney  in  argument,  wherein  going 
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outside  the  record  he  said  tliat  a  witness  for  de- 
fendant had  not  been  convicted,  are  not  ground 
of  complaint. 
6.  CwMiNAi,  Law  «=»385— Evidence. 

It  is  not  ground  of  objection  to  adniiasion  of 
testimony  that  witness  bad  previously  testified 
difterentiy;  bat  this  is  mere  matter  for  com- 
ment before  the  jury. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Bruce  Xoung,  Judge. 

Raymond  Long  was  convicted  of  burglary 
and  appeals.    Affirmed. 

McLean,  Scott  &  McLean,  of  Ft  Worth,  and 
Hart  &  Patterson  and  A.  It.  Love,  aU  of 
.\nstin,  for  appellant.  E.  B.  Hendrlcl^s,  Asst. 
Atty.  Gen.,  for  the  State. 

PRENDEB6AST,  J.  Appellant  was  con- 
victed of  burglary,  and  assessed  the  lowest 
punishment.  The  undisputed  testimony  un- 
doubtedly showed  that  he  burglarized  a  drug 
store  at  the  time  and  place  alleged  In  the 
indictment  It  is  unnecessary  to  state  the 
testimony  on  this  point  His  defense  was 
that  be  was  Insane  at  the  time  he  commit- 
ted the  burglary,  or,  as  otherwise  stated,  that 
at  the  time  he  was  laboring  under  such  de- 
tecta  of  reason  from  disease  of  the  mind  pro- 
duced by  the  recent  use  of  morpiune,  cocaine, 
broroldia,  or  some  other  drug  or  narcotic  that 
he  did  not  Icnow  the  nature  and  quality  of  the 
act  he  was  doing,  or  if  he  did  know,  he  did 
not  know  he  was  doing  wrong.  The  court 
correctly  submitted  this  Issue  to  the  Jury  for 
a  finding  in  a  charge  which  Is  In  no  way  com- 
plained of,  and  he  told  the  jury  that  if  his 
mental  condition  was  such  as  described  to 
acquit  him.  He  was  alleged  to  have  com- 
mitted the  burglary  on  October  2,  1916.  He 
was  caught  in  the  house  at  the  time  and 
arrested  and  imprisoned.  The  grand  jury 
indicted  him  on  October  11th.  He  must  at 
once  bave  been  arrested  If  be  was  not  In 
custody  when  indicted.  This  case  was  not 
tried  until  May  21,  1917.  He  sued  out  no 
process  for  any  witnesses  until  May  11th, 
which  was  returned  by  the  sheriff  on  May 
20tb,  showing  that  the  two  witnesses  May 
Tyson  and  Raymond  Ramsey  were  not  found. 
The  evidence  shows  that  diligent  search  was 
made  for  these  witnesses,  but  they  could  not 
be  found  and  were  absent  out  of  the  county, 
and  maybe  out  of  the  state;  and  there  was 
no  showing  that  they  could  ever  be  had.  No 
reason  whatever  is  stated  why  process  for 
these  two  witnesses  was  not  issued  long  be- 
fore it  was.  Doubtless  If  It  had  been  they 
could  bave  been  subpoenaed  and  required  to 
attend.  Therefore  the  court  did  not  err  in 
overruling  his  motion  for  a  continuance  on 
the  ground  of  the  absence  of  these  two  wit- 


[1]  Mr.  Anderson,  the  owner  of  the  drug 
store  burglarized,  testified.    The  bill  avers: 

"The  said  witness  in  answer  to  questions  pro- 
pounded him  by  counsel  .for  the  state  testified 
that  in  his  opinion  as  a  pharmacist,  and  from 


his  observation  of  habitual  users  of  narcotics, 
the  defendant,  at  the  time  he  was  arrestnl  in 
witness'  store,  was  not  under  the  influence  of 
any  character  of  narcotic  to  the  extent  that  he 
did  not  tmow  right  from  wrong." 

His  sole  objections  were  because  "said  ques- 
tion called  for  a  conclusion,  and  that  the 
witness  had  not  been  shown  to  be  qualified 
to  answer  It"  What  questions  were  aslsed 
the  witness  are  neither  shown  by  the  bill  nor 
otherwise.  Neither  does  the  bill  In  any  way 
show  what  testimony  the  witness  gave  which 
qualified  him  or  failed  to  qualify  bim  to  tes- 
tify as  he  did.  His  objections  were  mere  ob- 
jections, and  not  approved  by  the  court  as 
facts. 
[2]  By  another  bill  It  is  shown  as  follows: 
"While  the  witnesses  Bob  Thompson  and 
John  Chapmau  were  on  the  witness  stand  they 
each  testified,  in  answer  to  questions  propound- 
ed to  each  of  them  by  counsel  for  the  state,  that 
in  their  opinion  the  defendant  was  not  insane  at 
the  time  he  was  arrested  in  this  case";  that  this 
was  admitted  over  his  objection  "because  the 
witnesses  had  neither  shown  themselves  to  be 
qualified  to  testify  regarding  this  condition  of 
the  defendant's  mind,"  and  other  objectiong. 

The  court  qualified  the  bill  by  stating: 
"That  each  of  said  witnesses  testified  that 
[he]  had  known  defendant  intimately  for  lior 
15  years,  and  further  that  each  had  come  in  con- 
tact frequently  and  arrested  and  handled  per- 
sons insane,  and  also  those  under  the  influence 
of  narcotics,  and,  {guided  by  such  facts,  they 
testified  that  in  their  opinion  defendant,  at  the 
time  they  arrested  him  immediately  after  the 
commission  of  the  offense,  was  not  insane,  and 
that  he  then  knew  right  from  wrong." 

It  will  thus  be  seen  that  appellant's  objec- 
tion was  a  mere  objection,  not  approved  as 
a  fact  by  the  Judge.  TUs  testimony,  under 
the  circumstances,  was  admissible.  Jordon 
v.  State,  64  Tex.  Or.  R.  187,  141  8.  W.  786 ; 
Burt  V.  State,  38  Tex.  Cr.  H.  397,  40  8.  W. 
1000,  43  S.  W.  344,  39  L.  R.  A.  305,  330;  Kir- 
by  V.  State,  68  Tex.  Cr.  R.  73,  150  S.  W.  465; 
Brice  v.  State,  72  Tex.  Cr.  B.  221,  162  S.  W. 
874. 

As  to  the  action  of  the  court  in  permitting 
all  of  said  witnesses  to  testify  as  they  did, 
and  what  Is  shown  by  these  bills,  what  was 
said  by  Judge  Morrow  in  tlw  recent  case  of 
Holdm-  V.  State,  194  S.  W:  164,  is  applicable, 
and  is  here  quoted: 

"On  the  question  of  the  complaint  that  the 
witness  did  not  show  himself  qualified  to  give 
the  testimony,  the  rule  is  that  a  witness  must 
nave  some  special  practical  knowledge  of  the 
subject  in  order  to  enable  the  court  to  determint; 
his  competency,  and  the  determination  of  this 
question  is  largely  in  the  discretion  of  the  trial 
court  Wharton's  Crim.  Ev.  §f  408,  409,  and 
cases  cited  in  notes.  1  Wigmore  on  Ev.  §  361, 
in  treating  the  subject  says:  'In  most  jurisdic- 
tions it  is  repeatedly  declared  that  the  decision 
upon  the  exceptional  qualification  of  witnesses 
should  be  left  to  the  determination  of  the  trial 
court' — with  the  conclusion  that  it  is  only  in 
cases  where  this  judicial  discretion  has  been 
abused  that  the  trial  court's  decision  will  l>e  dis- 
turbed. In  Bratt  v.  State,  38  Tex.  Cr.  B.  123, 
41  S.  W.  622,  the  rule  as  approved  by  this  court 
is  stated  as  follows:  'As  a  general  proposition, 
the  qualification  of  a  witness  to  testify  as  an 
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expert  is  a  question  for  the  trial  court,  whose  de- 
cision is  not  generally  reviewable  on  appeal.' 
The  question  was  discussed  by  this  court  in  the 
case  of  Dane  t.  State,  36  Tex.  Cr.  R.  84,  35  S. 
W.  661,  where  the  court  says:  'It  is  hard  to  lay 
down  any  rule  as  to  who  may  or  may  not  be 
qualified  to  testify  as  an  expert.  *  •  •  But 
it  would  appear  that,  where  a  person  shows 
himself  totally  disqualified  as  an  expert  to  give 
an  opinion  upon  a  matter,  his  testimony  should 
be  excluded.'  In  view  of  these  authorities,  we 
cannot  say  the  court  committed  error  in  permit- 
tins  the  witness  to  give  the  testimony  complain- 
ed of." 

And  he  further  stated  In  the  same  case,  in 
passing  on  the  sufficiency  of  the  bill  when 
such  objections  were  made  as  in  this  in- 
stance: 

"This  court  •  •  •  must  test  the  question 
by  the  conditions  and  facts  stated  in  the  court's 
explanation  to  the  bill,  and  tested  by  these,  un- 
der the  authorities  cited  above,  holding  that  the 
court's  ruling  upon  the  qualification  of  an  ex- 
pert witness  will  only  be  reviewed  when  it  ap- 
pears that  his  discretion  has  been  abused,  we 
must  hold  that  the  bill  shows  no  error." 

[3]  Appellant  has  another  bill  wherein  he 
claims  that,  while  the  witness,  Dr.  Fyke,  was 
on  the  stand  testifying  in  his  behalf,  he  was 
asked  by  the  state's  counsel  on  cross-examina- 
tloQ  "how  many  times  he  (witness)  bad  been 
charged  in  the  courts  of  this  county  with  un- 
lawfully and  fraudulently  prescribing  nar- 
cotics," to  which  question  and  the  answer, 
to  the  effect  that  he  had  been  so  charged 
about  10  times,  he  objected  on  the  ground 
that  there  was  better  evidence  of  It  than 
the  questions  asked,  the  documents  them- 
selves charging  the  offense,  and  that  the  same 
were  not  offenses  involving  moral  turpitude, 
and  that  if  there  was  such  a  case  he  had 
been  duly  acquitted.  This  is  the  substance  in 
full  of  the  bill.  It  will  be  seen  that  the  bill 
is  wholly  insufficient  to  show  any  reversible 
error.  It  In  no  way  discloses  what  the  testi- 
mony of  the  witness  was  so  that  it  could  be 
told  that  by  asking  the  question  and  requiring 
an  answer  any  injury  whatever  occurred  to 
appellant,  nor  that  the  question  asked  and 
the  answer  given  were  not  proper  cross-ex- 
amination of  blm  from  what  he  had  testi- 
fied on  direct  examination. 

[4]  In  another  bill  it  is  shown  that  appel- 
lant's attorney  in  arguing  before  the  Jury 
went  out  of  the  record  to  say  that  Dr.  Fyke 
had  not  been  convicted,  and  the  state's  at- 
torney thereupon  defied  appellant  to  produce 
the  court  docket.  The  bill  shows  that  the 
county  attorney's  remarks  were  in  reply  to, 
and  caused  by,  appellant's  attorney's  discus- 
sion on  the  subject  Where  this  Is  the  case, 
this  court  has  uniformly  held  that  appellant 
has  no  Just  ground  of  complaint.  1  Branch's 
Ann.  P.  O.  {  363,  citing  a  large  number  of 
cases  In  point. 

[5]  The  only  other  bill  is  of  some  of  the 
testimony  of  the  state's  witness,  Dr.  3.  H. 
McLean.  It  Is  unnecessary,  we  think  to  state 
this  bill  fully.  It  seems  the  ground  of  appel- 
lant's objection  to  the  testimony  of  this  wit- 


ness was  that  the  witness  bad  previously  tes- 
tified differottly,  as  he  claimed,  from  the 
testimony  he  now  objected  to.  This  would 
be  no  ground  of  objection  to  the  testimony 
of  the  witness,  but  would  be  a  matter  of  com- 
ment before  the  jury  as  to  the  difference,  if 
there  was  any,  in  the  witness'  testimony 
The  judgment  is  affirmed. 


ROBINSON  V.   STATE.     (Na   4695.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  14, 

1917.     On  Motion  for  Rehearing 

Jan.  16,  191S.) 

1.  BUBOLABT  «=320— iNDICTlttNP— SumOUtK- 

CT— "Private  Residence." 
Indictment  alleging  that  accused  unlawfully 
and  by  force,  threats,  ami  fraud  and  at  night 
burglariously  and  fraudulently  broke  and  en- 
tered the  private  residence  of  one  named,  was 
not  defective  under  Pen.  Code  1911,  art.  1305, 
defining  burglary  of  residence  at  night,  and  ar- 
ticle 1314,  defining  a  private  residence  as  a 
building  or  room  actuaUy  used  as  a  dwelling 
place,  in  failing  to  allege  that  the  private  resi- 
dence was  a  building  or  room. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Scries,  Private 
Residence.] 

2.  BuROLAKT  «s>19  —  Indictment  —  Suffi- 
ciency. 

An  indictment  charging  that  accused  broke 
and  entered  a  residence  with  the  intent  to  take. 
steal,  and  carry  away  was  not  defective  as 
charging  the  intent  to  steal  after  the  entry,  and 
failing  to  charge  a  previously  formed  intent. 

3.  Indictment  and  Information  ®=>110(18> 
—Indictment— SurriciENor. 

An  indictment  for  burglary  was  not  defec- 
tive by  using  the  word  "steal"  in  place  of  tho 
statutory  word  "theft" 

4.  BuROLART  «=3l9  —  Indictment  —  Sum- 

CIENCr. 

An  indictment  for  burglary  was  not  defec- 
tive in  failing  to  describe  the  property  of  value, 
so  that  its  value  could  be  judicially  known  by 
the  court  or  estimated  in  any  manner. 

5.  BuROLABT  j=>23  —  Indictment  —  Soffi- 

CIENCT. 

An  indictment  for  burglary  was  not  defec- 
tive as  failing  to  charge  that  the  property  was 
in  the  possession  of  the  owner  of  the  ri^sidence 
which  accused  was  charged  with  breaking  and 
entering. 

6.  Indictment  and  Information  «=>125(19) 
—Sufficiency. 

An  indictment  for  burglary,  charging  that 
accused  unlawfully  and  by  force,  threats,  and 
fraud  and  at  night  burglariously  and  fraudu- 
lently broke  and  entered  a  residence,  was  not 
duplicitous  as  charging  both  burglary  of  resi- 
dence at  night  and  another  brcakifig  and  enter- 
ing of  a  house. 

7.  Criminai.  Daw  «=9ll20(4)— Apfea^-Rec- 
obd — Sufficiency. 

Bill  of  exceptions  to  admission  of  accused's 
written  statement  is  insufficient  if  it  fails  to 
disclose  what  the  statement  was. 

8.  Criminal  Law  «=>531(3)— Evidence— Con- 
fessions—Admibbibiuty. 

No  error  appears  in  admission  of  written 
confession  on  its  face  filling  legal  requirements 
when  the  assistant  county  attorney  t)efore  whom 
it  was  made  testified  that  proper  legal' warning 
was  given,  and  that  no  promise  or  threat  was 
made,  and  that  the  confession  was  freely  and 
voluntarily  made,  especially  where  the  court 
submitted  to  the  jury  the  question  whether  th« 
confession  waa  freely  and  yoluntarily  made. 
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9.  CBiia»AL  Uaw  «s»1120(4)— Appkal— Soopb 
OF  Review— Pbesebvation  of  Exceptions. 

Bill  of  exceptions  to  state's  offer  to  prove 
rastom  of  prosecntrnK  witness  as  to  closing  bis 
door  each  night  is  insufficient  to  show  error, 
where  it  fails  to  show  what  bis  testimony  was. 

10.  Ckiminai.  Law  ®=»720(2>—AppeaI/— Scope 
OF  Review. 

Bin  of  exceptions  to  statement  of  prosecut- 
iog  attorney  that  evidence  showed  certain  facts, 
when  in  fact  such  facta  were  covered  by  coun- 
sel's agreement  as  to  what  absent  witnesses 
would  testify  to,  does  not  show  error,  where  the 
court  aabmitted  to  the  jury  what  the  agreement 
was. 

11.  CBnanAi.  Law  «e91001(9)— AppeaIt-Biu. 

OF  BXCRPnONS. 

Bill  of  exceptions  to  instruction  that  if  de- 
fendant did  not  voluntarily  make  a  confession, 
it  could  not  be  considered,  or  if  the  jury  had  a 
reasonable  donbt  whether  he  made  it  voluntari- 
ly, it  could  not  be  considered  as  qualified  by  the 
coort,  "that  no  exception  was  made  to  this 
charge  at  the  time,  and  no  special  charge  was 
asked,  and  the  charge  is  aU  right  anyhow," 
shows  no  error. 

12.  CBimNAL  Law  €=s)1120(4)— Appeai/— Bill 

OF  BXCEPnONS. 

Bill  of  exceptions  to  testimony  that  private 
residence  was  a  house  and  a  room  in  a  bouse 
shows  no  error,  where  it  does  not  contain  the 
evidence  the  witness  gave  on  the  subject. 

13.  Busolabt  «=>41(1)  —  Bbeakino  —  Evi- 
dence—SuFnciEKcif. 

Evidence  held  to  sustain  conviction  of  bur- 
glary of  a  private  residence  at  night. 

On  Motion  for  Rehearing. 

14.  Bubglabt  «=»28(1)  — Indictment— Vabi- 

AKCE. 

Where  indictment  for  burglary  of  residence 
at  nicbt  could  in  no  case  have  sustained  convic- 
tion for  any  other  burglary  whatever,  and  the 
evidence  showed  only  a  burglary  of  a,  private 
residence  at  night,  there  was  no  variance. 

15.  Bdbolabt  «=>28(S)  —  Indictiient  and 
Pkoof— Vabiancb— "HotrsE. " 

Where  indictment  alleged  burglary  of  pri- 
vate residence  at  night,  proof  was  admissible  to 
show  that  such  private  residence  was  a  building 
or  a  room,  in  view  of  Pen.  Code  1011,  art.  1300, 
defining  a  house  aa  any  building  of  whatever 
material. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  House.] 

16.  Cbiminal  Law   iS=>1133— Appeai^Pbes- 
ebvation  of  exceptions. 

One  convicted  of  burglary  could  not  for  the 
first  time  on  motion  for  rehearing  contend  that 
the  agreed  evidence  of  two  state's  witnesses  who 
were  absent  was  inadmissible  on  the  ground  that 
he  was  deprived  of  being  confronted  by  the  wit- 
nesses, where  he  had  mndc  no  objection  on  the 
trial,  took  no  bill  of  exceptions,  and  did  not  men- 
tion such  contention  in  his  motion  for  new  trial. 

Appeal  from  District  Court,  McLennan 
County;    Riebard  I.  Munroe,  Judge. 

James  Robinson  was  convicted  of  burglary 
of  a  private  residence  at  night,  and  he  ap- 
peals. Affirmed.  On  motion  for  rehearing. 
Overruled. 

James  E.  Yeager,  of  Waco,  for  appeUant 
E.  B.  Hoidilcks,  Asst.  Atty.  G&i^  for  the 
State. 

PBENDERGAST,  J.  Appellant  was  con- 
victed <tf  the  burglary  of  a  private  residence 


at  night,  and  his  pnnlshmoit  assessed  at  the 
lowest  prescribed  by  law. 
'  The  statute  describes  this  offense  as  consti- 
tuted "by  entering  a  private  residoice  by 
force  •  •  •  at  night,  *  •  •  with  the 
intent  *  *  *  of  committing  a  felony,  or  the 
crime  of  theft"  (article  1305,  P.  C),  and  ar- 
ticle 1314,  to  this  effect: 

"The  term  'private  residence'  •  •  •  aball 
bo  construed  to  mean  any  building  or  room  oc- 
cupied and  actually  used,  at  the  time  of  the 
offpoRe,  by  any  person  or  persons  as  a  place  of 
residence. 

The  Indictment  was  In  two  counts.  The 
first,  under  the  articles  Just  stated,  and  the 
other  for  burglary  of  a  house  in  daytime. 
The  qourt  submitted  <(he  first,  and  did  not  sub- 
mit the  second  at  all.  This  practice  of  In- 
dicting In  different  counts  when  the  transac- 
tion Is  the  same  for  nlghtthue  burglary  of  a 
private  residence  and  daytime  burglary  of  a 
house  has  been  many  times  commended  and 
held  proper  by  this  court  Jackson  v.  State, 
71  S.  W.  2S0;  Martinez  v.  State,  61  Tex.  Cr. 
R  584,  10.1  S.  W.  030;  Johnson  v.  State,  62 
Tex.  Cr.  R.  203,  107  S.  W.  52;  Hawthorn  v. 
State,  62  Tex.  Cr.  R.  114,  136  S.  W.  776;  Fox 
V.  State,  62  Tex.  Cr.  B.  430,  138  S.  W.  413. 

The  count  of  the  Indictment  submitted,  In 
addition  to  other  necessary  requisites  of  any 
indictment,  alleged  that  on  or  about  February 
24.  1917 : 

"One  James  Robinson  did  unlawfully,  by 
force,  threats,  and  fraud,  and  at  night,  burglari- 
ously and  frnmiulently  break  and  enter  a  pri- 
vatp  residence  then  and  there  occupied  and  used 
by  Will  Ilolston  as  a  place  of  private  residence, 
without  the  consent  of  the  said  Will  Holaton, 
then  and  there  with  the  intent  on  the  part  of  the 
said  James  Robinson  froudulently  to  take,  steal, 
and  carry  away  from,  and  out  of,  said  private 
residence  corporeal  personal  property  then  and 
(here  in  said  private  residence  being  and  belong- 
ing to  the  said  Will  Holston,  from  the  posses- 
sion of  the  said  Will  Holston  and  without  his 
consent,  with  intent  to  deprive  the  said  Will 
Holston,  the  owner  of  said  corporeal  personal 
property,  of  the  value  thereof,  and  with  intent 
to  appropriate  to  the  use  and  benefit  of  the  said 
James  Robinson." 

[1-(]  Appellant  made  no  motion  to  quash 
the  indictment,  but  after  the  trial  he  did 
make  a  motion  In  arrest  of  Judgment  claim- 
Ing  the  indictment  was  fatally  defective  on 
these  grounds :  (1)  It  failed  to  allege  that  the 
private  residence  was  a  building  or  room. 
(2)  It  Charged  the  Intent  to  steal  after  defend- 
ant entered  the  private  residence,  and  did 
not  allege  that  he  had  formed  the  Intent  to 
steal  or  commit  the  crime  of  theft  before  en- 
tering the  house.  (3)  It  failed  to  charge  de- 
fendant with  Intent  to  c<mimlt  the  crime  of 
theft,  but  used  the  word  "steal,"  when  the 
statutory  word  Is  "theft"  (4)  It  failed  to. 
charge  defendant  with  Intent  to  commit  theft 
In  that  It  did  not  describe  any  property  of 
value,  or  so  that  its  value  could  be  Judicially 
known  by  the  court  or  estimated  in  any  man- 
ner. (5)  It  failed  to  charge  that  the  alleged 
property  was  In  the  possession  of  Holston. 
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(6)  It  W&8  dupllcltous  In  that  it  charged  a 
nighttime  burglary  and  a  daytime  burglary 
in  the  same  count  in  that  it  charged  defendant 
with  breaking  into  a  house,  if  a  private  resi- 
dence 1b  a  house,  with  the  Intent  to  commit 
theft  in  addition  to  the  crime  of  burglarizing 
a  private  residence.  We  see  no  necessity  of 
discussing  these  various  objections  to  the  in- 
dictment We  liave  copied  It  above,  and  a 
ccmpariscm  thereof  with  the  statute  shows 
titat  the  indictment  was  sufficient  against 
any  and  all  of  his  objections. 

[7,  8]  By  appellant's  first  bill  of  exceptions 
he  objected  to  the  introduction  of  what  he 
alleges  was  a  written  statement  signed  by  ap- 
pellant, on  the  ground  that  the  state  had 
failed  to  show  that  it  was  made  freely  and 
voluntarily  after  having  first  been  cautioned 
that  It  might  be  used  against  him,  and  ex- 
plaining the  nature  of  the  offense  he  was 
charged  with,  he  being  at  the  time  In  Jail  and 
in  custody  of  an  officer.  The  bill  in  no  way 
discloses  what  the  testimony  was  on  the  sub- 
ject, nor  did  it  disclose  what  the  statement  or 
confession  was.  On  that  ground  alone  the 
bill  is  insufficient 

The  court  before  approving  the  bill  quali- 
fied it  as  follows : 

"The  evidence  showed  that  defendant  was  not 
In  jail  but  in  the  county  attorney's  office  at  the 
time  he  made  a  statement  and  confession  which 
was  introduced  in  evidence.  The  assistant  coun- 
ty attorney  before  whom  the  confession  was 
made  testified  that  the  proper  legal  warning  had 
been  given  defendant  before  he  made  his  con- 
fession, and  that  no  promise  or  threat  was  mado 
to  induce  defendant  to  confess,  and  that  his 
statement  about  the  charge  against  him  was 
freely  and  voluntarily  made ;  but  in  view  of  the 
defendant's  testimony  tho  court  submitted  to 
the  jury  the  question  of  whether  or  not  the  con- 
fession was  freely  and  voluntarily  made.  The 
written  confession  on  its  face  filled  the  require- 
ments of  the  law." 

This  bUl  shows  no  error. 

[9]  His  next  bill  alleges  that  the  state 
offered  to  prove  by  Holston  his  custom  and 
habit  as  to  shutting  the  door  before  retiring 
each  night,  and  that  he  objected  on  the 
ground  that  It  was  not  legitimate  testimony. 
He  says  the  court  overruled  the  objection  and 
permitted  the  witness  to  testify;  but  the  bill 
In  no  way  shows  what  the  testimony  of  the 
witness  was.  This  bill  of  Itself  is  insuffi- 
cient to  show  any  error.  But  the  court  be- 
fore approving  it  qualified  It  thus: 

"Said  witness  had  testified  that  be  tHought  the 
door  was  closed ;  on  cross-examination  he  re- 
called that  probably  on  one  occasion  he  had  left 
the  door  open,  and  the  state  then  ask  him  if  it 
was  his  practice  to  close  the  door  at  night.  If 
there  was  any  relaxation  of  the  rule  in  this  in- 
stance it  could  not  have  been  harmful  to  tiie 
defendant,  for  in  his  confession  he  admits  that 
"he  "pushed  the  backdoor  open  and  got  the  flour 
and  meal'  out  of  the  house  he  was  charged  with 
entering." 

[10]  His  next  bill  alleges  that  during  the 
argument  of  the  state's  attorney  he  said, 
"The  evidence  shows  that  defendant  was 
sitting  on  the  front  steps  of  Will  Green,  and 
saw  Will  Holston  when  he  brought  the  gro- 


ceries home;"  that  be  promptly  objected, 
claiming  that  the  evidence  did  not  show  that 
fact;  that  the  county  attorney  then  said, 
"Well,  it  was  a^eed  to  before  the  trial  be- 
gan." He  again  objected,  and  the  court 
overruled  both  objections,  to  which  he  ex- 
cepted. The  court  before  iqtproving  that  bill 
qualified  it  thus: 

"The  county  attorney  and  defendant's  attor- 
ney had  some  agreement  as  to  what  two  absent 
witnesses  for  the  state  would  testify  to  if  pres- 
ent During  the  closing  argument  of  the  state 
defendant's  attorney  interrupted  him  with  an 
objection  that  the  evidence  did  not  show  that  a 
statement  made  by  the  county  attorney  about 
the  testimony  of  the  absent  witness  was  in  the 
record.  The  county  attorney  replied  liiat, 
'Well,  we  agreed  that  they  would  so  testify  if 
they  were  present.'  I  do  not  remember  just 
what  the  details  of  the  agreement  were;  but  I 
do  know  that  In  order  to  accommodate  defend- 
ant's attorney  the  state  agreed  to  go  to  trial  if 
he  would  admit  what  two  witnesses  upon  whoni 
subpcBnas  had  not  been  served  would  testify  if 
present;  the  county  attorney  contending  that 
the  agreement  was  that  Will  Green  and  Mattie 
Green,  two  negroes,  would,  if  present,  testify 
that  the  defendant,  who  was  and  is  also  a  negro, 
was  at  their  home  at  the  time  that  Will  Hol- 
ston, who  lived  next  door  to  said  Greens,  came 
home  in  the  afternoon,  bringing  with  him  some 
groceries;  that  the  defendant  saw  said  Will 
Holston  when  he  came  home,  and  that  the  de- 
fendant remained  at  their  home  till  some  time 
after  midnight,  when  he  got  up  and  told  them 
he  was  going  home.  The  defendant  said  part  of 
the  statement  was  agreed  upon,  but  that  it  was 
not  agreed  that  defendant  saw  said  Will  Hol- 
ston when  he  came  to  his  home.  The  agreement 
being  oral,  the  court  could  not  say  just  what 
was  agreed  upon,  but  left  the  matter  to  the 
jury." 

As  thas  qualified,  it  shows  no  error. 

[11]  The  whole  of  the  nest  bill,  after  the 
style  and  number  of  the  cause,  is: 

"Be  it  remembered  tliat  upon  the  trial  hereof 
the  court  instructed  the  jury  as  follows:  'If  you 
believe  from  the  evidence  defendant  did  not  vol- 
untarily make  the  written  statement  which  has 
been  introduced  in  evidence  against  him,  you 
will  not  consider  the  same  aa  evidence  against 
him,  or  if  you  have  a  reasonable  doubt  thereof 
you  will  not  consider  the  same,' "  which  ia 
signed  by  appellant's  attorney. 

The  court  qualified  this  by  stating: 
•That  no  exception  was  made  to  this  charge 
at  the  time,  and  no  special  charge  was  asked, 
and  the  charge  is  all  right  anyhow." 

This  bill  shows  no  error. 

[12]  His  last  bill,  after  the  style  and  num- 
ber,  is: 

"Be  it  remembered  that  upon  the  trial  hereof 
the  state  offered  to  prove  by  Will  Holston  and 
others  that  the  alleged  private  residence  was  a 
house  and  a  room  in  a  house,  and  defendant  ob- 
jected on  the  grounds  that  the  indictment  did 
not  allege  that  it  was  a  house  or  a  room  in  a 
house,  the  court  overruled  the  objections,  and 
defendant  then  and  there  duly  excepted  to  the 
court's  ruling,  and  here  now  presents  this  his 
bill  of  exceptions,  and  prays  that  it  be  allowed 
and  ordered  filed  as  a  part  of  the  record  in  this 
cause,"  which  was  signed  by  his  attorney. 

This  bill  does  not  show  what  evidence  Hol- 
ston gave  on  the  subject,  and  It  presents  no 
error. 

[IS]  The  only  other  question  appellant 
presents,  necessary  to  state,  is  hla  daim  that 
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tbe  testimony  failed  to  show  tbat  the  door 
to  the  alleged  residence  was  closed  at  the 
time  he  entered  and  stole  Holston'a  property. 
We  will  give  the  testimony  in  full  on  this 
subject. 

On  cross-examination  by  appellant  of  the 
state's  witness  Holston  he  testified: 

"So,  sir;  I  am  not  in  the  habit  of  leaving 
that  door  open.  I  did  not  leave  that  door  oi>en 
on  purpose;  it  mii^bt  have  been  left  open  occa- 
sionally. Occasionally  I  left  the  door  open ; 
yes,  sir.  I  could  not  swear  that  the  door  was 
shut  the  night  before  when  I  went  to  bed.  I 
nsually  shut  it.  It  was  open  that  morning.  I 
usually  shut  it.  It  was  open  the  next  morninK 
when  I  got  up.  I  could  not  say  whether  it  was 
shut  or  not." 

On  redirect  examination  he  testified: 
"I  am  not  in  the  habit  of  leaving  the  kitchen 
door  open.  I  usnallv  shut  my  door  when  I  go 
home.  I  do  not  recall  any  other  time  during  the 
last  six  months  that  I  left  that  door  open.  Just 
like  anybody  else,  I  don't  lock  my  doors;  once 
in  a  while  I  just  close  them.  I  do  not  really 
know,  but  I  think  I  closed  the  door  that  night. 
Uf  course  after  I  was  asleep  I  do  not  know. 
It  was  open  the  next  morning.  I  say,  I  thought 
I  closed  it.  I  couldn't  say  that  I  did,  but  then 
I  thought  I  closed  it.  I  think  I  closed  it,  be- 
cause I  usually  close  it  every  time  I  gfo  to  bed." 

On  examination  by  the  court  he  testified: 
"That  door  has  no  catch  on  it.  You  just  shut 
it.  It  hasn't  got  no  latch  on  it  at  all.  We  have 
a  string  inside  there.  We  have  a  screen  door 
there.  We  put  a  string  on  it  and  tie  it  some- 
times when  we  want  to  shut  the  screen  door. 
Tbat  screen  door  has  no  fastening  at  all ;  no 
more  than  a  regular  outfit  which  just  shuts  and 
«  knob.  The  catch  on  the  door  has  been  broke. 
I  do  not  know  whether  it  was  latched  or  not, 
but  the  catch  has  been  broke  on  it.  It  was  out 
of  order  once  or  twice.  The  door  stays  shut 
when  I  shut  it  because  it  is  kinder  tight.  It 
shuts  tight.  We  shut  it  sometimes  with  a 
string,  but  it  shuts  tight  I  just  pull  the  string 
through  tbe  crack  and  shut  it,  and  that  is  what 
holds  it  most  of  the  time." 

In  said  confession  or  statement,  which 
was  clearly  proved  up,  as  stated  by  the 
court,  and  which  was  un<}uestionably  in 
terms  prescribed  by  the  statute,  appellant 
said: 

"I  was  gambling  with  Will  Holston  Saturday 
nigbt  at  a  vacant  bouse  next  to  his  house  on 
South  Fifteenth  street.  We  were  dealing  monte. 
Galbert  Wilson,  John  Wilson,  Sam,  and  Quince 
had  been  there  playing  monte,  and  a  lot  more 
whose  names  1  don't  know.  Will  Holston  sold 
me  a  sack  of  flour  and  a  sack  of  meal  for  $1.90. 
I  gave  him  the  money  and  won  it  back  from 
him.  He  said  when  I  got  ready  to  go  home  I 
eonid  go  to  his  house ;  that  he  would  leave  the 
back  door  open,  and  I  could  get  the  flour  and 
meal.  He  left  the  game  before  I  did.  I  went 
by  his  house.  I  saw  him  in  bed  asleep.  1  push- 
ed the  back  door  open  and  got  the  flour  and 
meal  where  he  said  it  was.  I  went  out,  closed 
the  door,  and  went  home.  It  was  a  little  aft- 
er 12." 

The  State  reintroduced  said  witness  Hol- 
Mton,  who  swore  poaltlyely  that  he  did  not 
play  monte  with  the  persons  or  any  of  them 
named  by  appellant,  and  that  he  never  play- 
ed any  kind  of  game  with  appellant;  that 
he  (wltnees)  did  not  win  any  money  from 


him  (appellant),  and  tbat  appellant  did  not 
win  any  money  from  him  (witness),  and  he 
did  not  sell  him  the  sack  of  flour  and  meal 
for  f  1.90;  tbat  nothing  like  that  ever  occur- 
red' between  him  and  appellant. 

Appellant  himself  testified  tbat  he  grambled 
at  the  time  with  the  parties  stated  in  his 
confession,  and  In  fact  reiterated  on  this 
point  what  he  had  stated  In  his  confession. 
He  stated  that  Holston  had  left  the  door 
open  just  like  he  said  he  would,  and  that 
be  went  in  and  got  the  stuff  where  he  had 
It  all  fixed  upi.    And  further: 

"The  door  was  already  open  when  X  went  in 
there.  I  just  went  in  and  got  the  stuff  and 
came  on  out,  and  left  the  door  just  like  it  was, 
open.  If  I  said  in  the  confession  that  I  pushed 
the  door  open,  it  was  not  true ;  the  door  was  al- 
ready open." 

On  cross-examination  he  swore: 

"The  reason  that  confession  says  I  pushed  the 
door  open  there,  that  is  when  he  [Mr.  Woods] 
asked  me  did  I  push  the  door  open.  I  might 
have  told  him — he  was  talking  to  me  so  fast — 
yes,  sir;  I  signed  the  statement.  He  told  me  to 
sign  it.  I  thought  I  had  to  do  what  he  said  do. 
I  read  the  statement  He  did  not  read  it  over 
to  me.  I  did  not  notice  it  good  when  I  signed 
it.  I  did  not  notice  that  'pushed'  in  there.  It 
is  true  that  I  went  in  the  house.  That  charge 
is  true.  It  is  true  that  I  got  the  meal  and  the 
flour  and  the  baking  powder.  I  got  it  out  of 
this  house  where  Will  Holston  lives.  I  got  it  in 
the  nighttime  between  1  and  12  o'clock." 

Mr.  Woods,  assistant  county  attorney,  who 
took  the  confession,  and  Mr.  Jenkins,  who 
was  present  and  with  Woods  witnessed  it, 
both  swore  in  effect  that  the  confession  was 
explained  and  read  to  appellant,  and  that 
he  himself  read  it  before  he  signed  It,  and 
that  appellant  at  the  time  stated  what  was 
contained  in  said  statement  or  confession. 

The  testimony  shows  that  the  evening  be- 
fore the  alleged  burglary  that  night,  Holston 
bought  some  flour,  meal,  peas,  and  a  can 
of  baking  powder ;  that  he  took  them  to,  and 
placed  them  in,  bis  residence ;  that  tbe  next 
morning  all  these  articles  were  gone,  and 
he  told  an  officer  about  it,  who  succeeded  in 
recovering  for  him  all  the  articles,  except 
a  part  of  the  peas ;  tbat  be  got  back  only  a 
part  of  them.  Appellant  denied  getting  the 
peas. 

The  court,  in  his  charge,  required  the  jury 
to  believe  beyond  a  reasonable  doubt  all  the 
essentials  to  said  offense  before  they  could 
convict  appellant  In  addition  he  told  the 
jury  that  if  the  said  Holston  sold  the  flour, 
meal,  and  baking  powder  to  appellant,  and 
told  him  he  would  leave  the  door,  open,  and 
he  could  call,  enter,  and  get  the  goods,  and 
that  in  direct  pursuance  of  such  permission 
he  did  enter  said  house  and  get  said  provi- 
sions to  acquit  him,  or  if  they  had  a  reason- 
able doubt  thereof  to  acquit  him.  Again  he 
specially  charged  the  Jury  that: 

"If  you  believe  from  the  evidence  that  the 
door  to  said  Will  Holston's  residence  was  open, 
and  the  defendant  entered  said  residence  and 
stole  said  groceries,  or  if  you  have  a  reasonable 
doubt  thereof,  you  will  acquit  him." 
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He  also  diarged  tJie  burden  of  proof  was 
upon  tbe  state,  the  presumption  of  Innocence, 
and  tbe  reasonable  doubt. 

On  the  whole,  we  think  that  the  evidence 
on  this  xwlnt  was  sufficient  to  sustain  the 
conviction. 

The  Judgment  will  therefore  be  affirmed. 

On  Motion  for  Rehearing. 

Appellant  presents  for  rehearing  some  of 
the  same  questions  discussed  and  decided 
against  him  in  the  original  opinion.  Nothing 
new  is  presented  thereby;  it  is  unnecessary 
to  again  discuss  them. 

[14]  However,  be  contends  that  the  court 
misunderstood  his  contention  about  the  in- 
sufficiency of  the  indictment.  He  states  that 
he  did  not  contend  that  more  than  one  count 
should  not  be  contained  in  the  indictment 
It  was  not  Intended  in  the  original  opinion 
to  so  state  bis  contention.  In  tbe  original 
opinion  the  grounds  on  which  he  claimed 
the  indictment  was  bad  were  accurately 
stated.  What  he  contends  now  Is  that  the 
count  under  which  he  was  convicted  of  the 
burglary  of  a  private  residence  at  night  con- 
tained all  the  Ingredients  to  constitute  ordi- 
nary burglary;  that  is,  burglary  not  of  a 
private  residence.  His  contention  may  be 
further  stated  from  bis  motion  t>s  follows: 

"That  if  a  private  residence  is  a  house  within 
tbe  meaning  of  the  statute,  then  if,  under  the 
evidence,  this  house  should  not  have  been  Will 
Holston'R  private  residence,  but  had  been  shown 
to  be  Will  Holston's  other  kind  of  a  bouse,  and 
<iefcndant  convicted  therefor,  then  this  one 
count  would  have  contained  two  indictments  in 
one  count.  •  ♦  •  The  court  only  instructed 
as  to  burglarizing  a  private  residence  at  night, 
but  the  question  is:  Suppose  the  evidence  had 
shown  that  it  was  not  a  private  residence,  could 
a  conviction  have  still  been  had  for  burglary  at 
night,  or  for  burglarizing  a  house  by  breaking 
in  the  daytime?  Appellant  contends  that  such 
conviction  could  have  been  had  if  the  evidence 
had  been  such  as  to  sustain  it." 

"Bib  count  under  which  appellant  was  con- 
victed, whl(^  was  quoted  in  the  original 
(pinion,  avers  the  burglary  of  a  private  resi- 
dence at  night  solely.  It  does  not  charge 
the  burglary  of  any  other  house  other  than 
a  private  residence  at  night.  Under  it  he 
could  not  have  been  convicted  for  any  other 
burglary  whatever. 

In  CurUs  v.  State,  76  Tex.  Or.  R.  t»ei,  176 
S.  W.  559,  It  was  shown  that  appellant  there- 
in had  been  previously  indicted  and  placed 
on  trial  under  an  indictment  charging  him 
with  an  ordinary  burglary  by  force,  etc., 
without  alleging  it  was  burglary  of  a  private 
residence  In  the  nighttime,  whereas  the  one 
under  wbicb  the  conviction  therein  against 
him  was  obtained  charged  him  with  the  bur- 
glary of  a  private  residence  at  night  This 
court,  through  Judge  Davidson,  in  that  case 
held: 

"Upon  the  first  trial,  after  proceeding  with 
tbe  trial  before  the  jury,  in  the  introduction  of 
nvidence,  it  is  to  be  supposed  from  the  pleadings 
it  was  discovered  that  the  house  was  a  private 
residence;    tbe   burslary   being   committed    at 


night.  Appellant  could  not,  tiierefore,  be  con* 
victed  under  a  charge  of  ordinary  burglary. 
Burglary  of  a  private  residence  at  night  is  a 
distinct  and  different  offense,  made  so  by  the 
statute  expressly.  In  other  words,  under  an  in- 
dictment charging  ordinary  burglary  a  party 
cannot  be  convicted  for  the  burglary  of  a  pri- 
vate residence  at  night ;  nor  can  he  be  convict- 
ed, if  the  charge  is  for  burglarising  a  private 
residence,  for  the  ordinary  burglary." 

This  has  been  the  bolding  of  this  court 
uniformly,  and  In  many  cases. 

In  2  Branch's  Ann.  P.  C.  p.  1290,  he  lays 
down  these  correct  propositions  of  law  ap- 
plicable herein:  (1)  If  the  count  on  which 
defendant  was  convicted  is  for  ordinary  bur- 
glary, and  the  proof  shows  a  burglary  of  a 
private  residence  at  night,  the  variance  Is 
fatal;  the  two  offenses  being  separate  and 
distinct— citing  FonvUle  v.  State,  62  S.  W. 
573;  Martinus  v.  State,  47  Tex.  Cr.  R.  52S, 
84  S.  W.  831,  122  Am.  St  Rep.  709;  Mays  v. 
State,  50  Tex.  Or.  U.  391,  97  S.  W.  703; 
Rodgers  v.  State,  59  Tex.  Cr.  R.  146,  127  S. 
W.  834.  (2)  Where  the  proof  shows  a  bur- 
glary of  a  private  residence  at  night,  a  con- 
viction for  ordinary  burglary  will  be  set 
aside;  the  two  offenses  being  separate  and 
distinct — citing  Jones  v.  State,  47  Tex.  Cr. 
R.  128,  80  S.  W.  530,  122  Am.  St  Rep.  680, 
and  Martinus  v.  State,  47  Tex.  Cr.  R.  528, 
84  S.  W.  831,  122  Am.  St  Rep.  709. 

The  uncontradicted  evidence  herein  shows 
that  the  house  burglarized  was  the  private 
residence  of  Holston,  and  that  the  burglary 
was  committed  In  the  nighttime.  So  that, 
there  is  no  merit  at  ali  in  appellant's  con- 
tention. 

[IE]  Our  statute  prescribing  the  offense  of 
burglary  of  a  private  residence  at  algbt  does 
not  use  the  word  "house"  In  designating  the 
private  residence,  but  uses  alone  "private  res- 
idence." The  indictment  in  this  Instance  fol- 
lowed the  statute  in  averring  the  burglary 
of  a  private  residence.  However,  article 
1309,  P.  C,  defines  what  Is  meant  by  a  bouse 
as  "any  building  or  structure  erected  for 
public  or  private  use,  •  •  *  and  of 
whatever  material  it  may  be  constructed." 
In  Favro  v.  State,  39  Tex.  Cr.  E.  453,  46  S. 
W.  932,  73  Am.  St  Rep.  950,  tbls  court,  in 
another  opinion  by  Judge  Davidson,  held 
that  a  humble  structure  built  of  odd  planks 
and  boxes  and  covered  with  a  wagon  sheet, 
and  used  by  the  occupant  as  his  residence, 
was  a  house  within  the  meaning  of  the  bur- 
glary statute,  among  other  things  bolding 
therein: 

"Such  a  structure  is  as  much  under  the  pro- 
tection of  the  burglary  statute  as  would  be  a 
structure  entirely  made  of  wood  or  stone,  brick 
or  granite.  The  law  does  not  mention  the  char- 
acter of  structure  or  the  material  of  which  it 
shall  be  made.  It  protects  tbe  humble  tenant 
in  his  tent  as  well  as  bis  more  fortunate  neigh- 
bor in  his  palace." 

There  is,  therefore,  no  merit  In  appellant's 
further  contention,  in  substance,  that  be- 
cause the  Indictment  alleged  that  appellant 
trarglarlKed  tbe  private  residence  of  Holston 
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at  nlg^it,  proof  was  not  admissible  that  such 
private  residence  was  a  building  or  a  room. 
The  uncontradicted  evidence  showed  that 
the  private  residence  of  Holston,  which  ap- 
pellant burglarized  at  night,  was  an  ordinary 
house  in  which  there  was  a  room  or  more 
than  one  room. 

[1(]  For  the  flrst  time  in  this  court,  after 
even  the  cause  had  been  submitted  on  appel- 
lant's motion 'for  rehearing,  he  contends  that 
the  a^eed  evidence  of  the  two  state's  wit- 
nesses, who  were  absent,  was  Inadmissible  on 
the  ground  that  he  was  deprived  of  being 
confronted  by  the  witnesses  by  the  agree- 
ment made  between  bis  and  the  state's  at- 
torney as  to  what  their  testimony  would  be, 
and  contends  that  the  attorneys  could  not 
waive  tbe  sanctity  of  tbeir  testimony  under 
oath.  The  record  shows  that  the  testimony 
of  these  two  witnesses  was  agreed  to  by  the 
attorneys  in  open  court  when  appellant  was 
present  and  beard  it,  and  that  it  was  stated 
to  the  jury  as  the  testimony  of  these  two 
witnesses.  Appellant  did  not  then  or  at  any 
other  time  during  the  trial  make  any  o'bjec- 
tion  whatever  to  the  admission  of  this  agreed 
testimony  of  these  witnesses.  He  took  no 
bill  thereto ;  he  did  not  make  that  a  ground 
of  tbe  motion  for  a  new  trial,  and,  as  stated, 
for  the  first  time  at  this  late  date'makes  said 
objection.  This  presents  no  ground  for  a 
rehearing  or  a  reversal.  ISoff  v.  State,  75 
Tex.  Cr.  R.  245,  170  S.  W.  707;  State  v. 
Levy,  262  Mo.  181,  170  S.  W.  1114.  This 
court  has  also  so  held  in  other  cases. 

The  motion  is  overruled. 


I.ANCASTEB  v.  STATE.    (No.  4752.) 

fConrt  of  Criminal  Appeals  of  Tezaa    Jan.  16, 
1918.) 

1.  CKOiiffAi,  IlAlW  €=>369(15)— Aduissibiutt 
OF  Evidence— Otheb  Offenses— Identifi- 
cation. 

In  a  prosecution  for  robbery  from  the  per- 
son, evidence  regarding  another  similar  robbery 
on  the  same  night  held  inadmissible  for  pur- 
pose of  identification  of  accused. 

2.  CanfiNAi.  Law  iS=»700  —  Aboitment  op 
CounsEL.^ 

In  a  criminal  prosecution,  the  prosecuting 
attomey^s  challenge  to  accused's  counsel  to  sut^ 
mit  the  case  without  argument  disapproved. 

Frendergast,  J.,  disBenting. 

Appeal  from  District  Court,  Milam  County ; 
.Tohn  Watson,  Judge. 

3.  F.  Lancaster  was  convicted  of  robbery, 
and  appeals.    Reversed  and  remanded. 

3.  H.  Evetts,  of  Temple,  and  Chambers  & 
Wallace,  all  of  Cameron,  for  appellant  E. 
B.  Hendricks,  Asst.  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  robbery;  his  punishment  being  assess- 
ed at  six  years'  confinement  In  the  peniten- 
tiaiy. 

[1]  n>e  state's  casei  In  brief,  is  that  ap- 


pellant and  another  party,  in  the  town  of 
Cameron,  Milam  county,  committed  robbery 
rpon  the  person  of  Dave  Watson.  It  was  at 
night  near  the  Santa  F6  depot  The  two 
parties  who  the  witnesses  testify  committed 
the  robt)ery  upon  them  were  identified  by 
$uch  facts  and  circumstances  and  deecrip- 
tions  as  the. two  parties  could  give,  they  all 
being  strangers  to  each  other.  From  one  of 
the  parties  was  taken  some  money  and  a  pock- 
etknlfe  described  in  a  particular  way.  Lat- 
er on,  and  during  the  same  night,  tbe  appel- 
lant and  his  companion  were  arrested,  and  on 
the  person  of  appellant  was  found  a  knife 
which  was  identified  by  one  of  the  parties 
who  claimed  to  havft  been  robbed  near  the 
Santa  F4  depot  It  is  unnecessary  to  go 
Into  a  detailed  statement  of  these  two  wit- 
nesses. They  gave  as  accurate  description 
as  perhaps  they  could  have  done  under  the 
circumstances  of  the  two  parties  they  claim- 
ed to  have  held  them  up.  Later  during  tbe 
same  evening,  between  the  time  of  the  alleg- 
ed robbery  at  the  Santa  F6  depot  and  their 
arrest,  two  other  parties  were  Introduced  as 
witnesses,  claiming  also  to  have  been  held  up 
by  two  men  and  robbed.  This  was  something 
like  a  half  hour  after  the  flrst  alleged  rob- 
bery. This  evidence  was  introduced  over 
the  objection  of  appellant  as  being  an  inde- 
pendent offense  and  in  no  way  connected  with 
the  flrst  alleged  robbery.  Various  objecticms 
were  urged  and  overiniled,  and  after  tbe  tes- 
timony had  been  introduced  appellant  agalB  ' 
urged  by  a  written  charge  that  the  testimony 
be  withdrawn  from  tbe  Jury.  It  is  unneces- 
sary to  take  up  these  different  grounds  of  ob- 
jection and  reasons  assigned.  The  court 
seems  to  have  admitted  It  upon  tbe  theory  of 
identity.  We  are  of  opinion  that  the  evi- 
dence was  not  Introducible  upon  sucb  the- 
ory under  the  facts  of  the  case.  The  two 
robberies  were  in  no  wa.v  connected  with 
each  other,  and  tbe  fact  the  second  robbery 
occurred  did  not  serve  to  Identify  these  par- 
ties as  the  parties  who  committed  the  flrst 
robbery.  There  was  no  fact  or  circumstance 
which  undertook  to  connect  tbe  two  trans- 
actions, except  the  fact  that  they  occurred  on 
the  same  night,  and  that  there  was  evidence 
showing  some  similarity  in  the  appearance 
of  the  two  robbers  in  both  cases.  This  did 
not  serve  to  identify  appellant  as  being  the 
robber  in  the  flrst  Instance.  This  matter  has 
Veen  the  subject  of  quite  a  number  of  deci- 
sions, and  it  is  not  the  purpose  here  to  re- 
view the  authorities  or  discuss  the  matter  at 
length.  See  Hill  v.  State,  44  Tex.  Cr.  B.  60.", 
73  S.  W.  9;  Herndon  v.  State,  50  Tex.  Cr. 
R.  556,  99  S.  W.  558;  Bamett  v.  State,  50 
Tex  Or.  B.  541,  99  S.  W.  656;  Saldiver  v. 
State,  56  Tex.  Cr.  B.  178,  115  S.  W.  584,  16 
Ann.  Cas.  669. 

[J]  There  is  a  bill  of  exceptions  reserved 
to  some  remarks  of  the  prosecuting  officer- 
Without  discussing  the  matter,  we  believe 
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this  will  not  occur  upon  another  trial.  There 
was  no  necessity  for  these  statements.  They 
were,  in  substance,  that  the  district  attorney 
did  not  see  any  use  in  arguing  cases  on  such 
facts  to  the  Jury,  and  that  there  had  been 
some  conTcrsatlon  between  himself  and  coun- 
sel for  appellant  looking  to  the  submission 
of  the  case  without  argument,  and  he  now 
challenged  defendant's  counsel  to  submit  the 
case  to  the  jury  without  argument  Such 
matters  should  not  occur.  The  Constitution 
and  law  guarantees  the  defendant  may  be 
heard  by  himself  or  counsel,  or  both.  This 
right  is  guaranteed  him  unimpaired  by  any 
criticisms  or  remarks  of  the  character  in- 
dulged. He  may  exercise  the  right  to  argue 
or  not  to  argue.  With  this  the  state  has  no 
concern.  It  is  a  matter  purely  within  the 
discretion  of  appellant  and  his  counsel,  or 
both.  This  may  have  had  some  effect  upon 
the  Jury,  and  was  not  warranted.  We  trust 
this  character  of  argument  will  not  be  again 
indulged. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

PRENDERGAST,  J.  (dissenting).  The  wit- 
nesses herein  who  were  robbed  could  but  meag- 
erly  Identify  appellant  and  his  companion. 
They,  however,  took  a  knife  from  one  of 
them.  The  other  party,  whom  they  robbed 
Just  a  very  short  time  afterwards,  could  and 
did  positively  identify  them.  Just  after  the 
second  robbery  they  were  arrested,  and  this 
knife  found  on  them.  Therefore  clearly  the 
second  robbery  was  admissible  to  identify 
them.    The  case  should  be  affirmed. 

I  dissent 


THOMPSON  T.  STATE.    (No.  4798.) 

(Court  of  Criminal  Appeals  of  Texas.     Jan.  9, 
1918.) 

Rape  «=w53(5)— Assault  with  Intent^— Sut- 
ficikncy  of  evidbncb. 
Evidence  held  insufficient  to  eastain  a  charge 
of  assault  with  intent  to  rape  a  girl  und^r  15 
:;ears  of  age. 

Appeal  from  District  Court  Eastland 
County;  Joe  Burkett  Judge. 

Richard  Thompson  was  convicted  of  as- 
sault to  rape,  and  appeals.  Reversed  and 
remanded. 

Wm.  D.  Simpson,  of  Dallas,  for  appellant. 
B.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con 
victed  of  assault  to  rape,  his  punishment  be- 
ing assessed  at  five  years  and  six  months' 
confinement  in  the  penitentiary. 

The  testimony  of  the  prosecutrix,  bearing 
directly  upon  the  case,  is  thus  quoted: 

"My  father's  mail  box  is  about  one-fourth  of 
a  mile  from  the  bonse.  I  went  to  the  mail  box 
by  myself.  I  saw  Richard  Thompson.  He  met 
me  out  there  at  the  gate.    The  gate  is  close  to 


the  mail  box.  He  met  me  as  I  was  coming 
back  from  the  mail  box.  When  he  first  came  up, 
he  just  spoke  to  me.  He  did  not  say  anything 
else  just  at  that  time.  He  walked  on  with  me 
a  while.     We  were  walking  back  towards  my 

gapa's  house.  On  the  way  to  my  papa's  house 
e  wanted  to  put  his  in  mine.  He  said  he  want- 
ed to  put  his  in  mine.  He  took  hold  of  me. 
This  mail  box  transaction  was  some  time  in 
1915.  When  he  said  he  wanted  to  place  his 
hands  on  me,  he  took  hold  of  my  left  hand. 
When  be  took  hold  of  my  left  hand,  he  said  it 
would  not  hurt.  He  caught  my  right  hand. 
He  had  hold  of  both  of  my  hands.  He  did  not 
place  his  arm  around  my  waist  He  tried  to 
hold  me.  He  did  not  place  his  hands  on  my 
ie^s  at  that  time.  I  jerked  loose  from  him  and 
cried.  I  did  not  holier.  I  jerked  loose  from  him 
and  went  home.  When  I  jerked  loose  from 
him,  he  told  me  not  to  tell  it  He  told  me  not 
to  tell  my  mama  and  papa.  He  said,  if  I  told 
them,  they  would  put  me  in  jail.  That  occurred 
in  a  lane,  out  in  the  Flat8it«od  community.  I 
was  going  home  from  tBe  mail  box.  That  was 
all  that  occurred,  that  I  remember.  •  •  •  I 
have  told  the  jury  all  that  occurred  at  that 
time.  I  did  not  go  on  to  the  boase  by  myself. 
He  went  on  with  me.  After  I  jerked  loose  from 
him,  and  he  and  I  walked  on  to  my  father's 
house,  he  did  not  say  anything  else.  *  *  *  I 
have  told  everything  that  Richard  Thompson 
did  to  me.  That  is  all  I  can  think  of  now. 
That  was  early  in  the  morning,  after  the  mail 
man  passed." 

On  cross-examination  she  testified: 
"I  have  related  all  that  Dick  did  to  me,  and 
all  that  I  Have  related  he  did.  Dick  told  my 
father  and —  As  to  the  first  time  I  told  my  fa- 
ther and  mother  about  this —  Dick  told  it  the 
first  time.  Dick  told  it  first  He  didn't  tell 
them;  he  told  somebody  else.  My  father  and 
mother  asked  me  about  it  I  did  not  remember 
just  when  father  asked  me  about  it  the  first 
time.  I  think  I  was  out  with  him  one  time 
after  be  had  that  talk." 

Another  witness  testified  that  he  was  a 
couslu  of  the  alleged  prosecutrix.  Nova  Yan- 
cey, and  that  appellant  told  him  that  he 
tried  to  have  intercourse  with  prosecutrix, 
and  she  refused,  and  be  said  she  was  a  nice, 
virtuous  girl.  A  brother  of  this  witness  tes- 
tified that  he  was  present  when  the  conver- 
sation occurred  between  defendant  and  the 
witness.  He  testified  that  defendant  said 
he  asked  prosecutrix  to  liave  intercourse 
with  him,  and  she  refused,  and  that  she  was 
a  nice,  virtuous  girl.  He  did  not  recollect 
as  mudi  of  the  conversation  as  the  former 
witness.    Tills  is  the  state's  case. 

It  is  contended  this  evidence  does  not  sup- 
port the  charge  of  assault  with  intent  to 
rape  on  a  girl  under  16  years  of  age.  We 
are  of  opinion  the  contention  should  be  sus- 
tained. The  matter  was  very  thoroughly  dis- 
cussed, and  the  wh<de  question  reviewed, 
by  Judge  Cobb  In  Cromeans  v.  State,  59  Tex. 
Cr.  B.  611,  129  S.  W.  1129.  The  Cromeans 
Case  has  been  followed,  and  approvingly,  in 
Hlghtower  v.  State,  65  Tex.  Cr.  R.  330,  143  S. 
W.  1168,  and  Blair  v.  State,  60  Tex.  Or.  R. 
364,  132  S.  W.  358.  The  facte  In  the  Cro- 
means Case  are  so  much  like  the  facte  of  this 
case  we  deem  It  unnecessary  to  review  this 
question  and  the  authorities.    In  tact  the 
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Cromeans  Case  presented  a.  somewhat  strong- 
er case  for  the  state  than  do  the  facts  In 
this  case. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 


JENNINGS  v.  STATE.     (No.  4761.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  16, 
19ia) 

1.  Witnesses  ®=»350  —  Impeachment  —  Ac- 
cusation OF  PABnCTTLAB  OjTENSE. 

The  offenee  of  pursuing  .the  bufdness  of  sell- 
ing intoxicating  Uqnor  in  prohibited  territory 
being  a  felony,  proof  on  cross^xaminatiou  of 
the  defendant  that  he  had  been  indicted  there- 
for was  lej^timate  for  impeachment  purposes. 

2.  WiTHESSES  «S3345<2)  —  Impeachment  ot 
Defendant— FoBMER  Accusation  of  Cbimb. 

Proof  that  defendant  had  been  cliarged  in 
the  federal  court  vith  the  sale  of  intoxicating 
liquors  without  a  license,  such  crime  being  a 
misdemeanor  not  imputing  moral  turpitude,  was 
not  admissible  for  the  purpose  of  impeachment. 

Appeal  from  Smith  County  Court;  W.  B. 
Castle,  Judge. 

Jombo  Jennings  was  convicted  of  selling 
Uqnor  in  prcAilbitlon  territory,  and  he  ap- 
peals.   Reversed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

MOBROW,  J.  Appellant  was  convicted  of 
the  nnlawfnl  sale  of  intoxicating  Uqnor  in 
territory  where  the  sale  was  prohibited  by 
law.  The  offense  was  a  misdemeanor,  and 
the  punishment  fixed  at  a  fine  of  $25  and 
20  days'  confinement  in  the  county  jaU.  The 
sale  was  proved  by  the  state,  denied  by  ap- 
pellant, and  the  defense  of  alibi  Interposed. 
These  Issues  were  submitted  to  the  Jury  in 
a  charge  which  was  not  complained  of. 

[1]  The  offense  of  pursuing  the  business 
of  selUng  intoxicating  liquor  in  prohibited 
territory  being  a  felony,  proof  on  cross- 
examination  of  appellant  that  he  had  been 
indicted  therefor  was  legitimate  for  impeach- 
ment purposes,  and  his  bill  of  exception  com- 
plaining thereof  is  without  merit  Branch's 
An.  P.  C.  p.  101,  i  167,  and  cases  cited. 

[2]  Proof  that  appellant  had  been  charged 
in  the  federal  court  with  the  sale  of  intoxi- 
cating Uquors  without  a  license  was  not  ad- 
missible for  the  purpose  of  Impeaching  him. 
It  was  a  misdemeanor  not  imputing  moral 
turpitude,  and  proof  of  this  class  of  offenses 
has  been  frequently  held  inadmissible  for 
the  purpose  of  Impeachment.  Branch's  An. 
P.  C.  pp.  102,  103,  f  169;  Shepherd  v.  State, 
76  Tex.  Cr.  H.  307,  174  S.  W.  609;  High- 
tower  V.  State,  73  Tex.  Cr.  R.  258,  165  S.  W. 
186;  Johnson  v.  State,  67  Tex.  Cr.  R.  441, 
149  S.  W.  165;  Clay  t.  State,  65  Tex.  Cr. 
R.  402,  144  S.  W.  280;  Klrksey  v.  State,  61 
Tex.  Cr.  R.  298,  135  8.  W.  124;  Hlghtower 
T.  State,  60  Tex.  Cr.  R.  109,  131  S.  W.  324; 
Jennings  v.  State,  66  Tex.  Cr.  R.  147,  116 
S.  W.  687;    Marks  v.  State,  78  S.  W.  512; 


Lee  V.  State,  45  Tex.  Cr.  R.  51,  73  S.  W. 
407;  Stewart  v.  State,  38  S.  W.  1144;  Tyr- 
rell V.  State,  38  S.  W.  1011;  Merrl wether  v. 
State,  55  Tex.  Cr.  R.  439,  116  S.  W.  1150,  in 
which  case  Judge  Ramsey,  passing  on  the 
question,  states  the  rule  as  follows: 

"We  understand  the  rule  to  be  that  charges 
preferred  in  a  legal  manner,  and  certainly  con- 
yictions  of  crime  which  imply  moral  turpitude. 
are  receivable  in  evidence  as  affecting  the  credi- 
bility of  a  witness  or  a  defendant;  but  this  rule 
has  not  been  applied,  we  think,  and  should  not 
l>e  applied,  in  respect  to  convictions  which  do 
not  involve  moral  obliquity,  or  of  the  grade  of 
felony,  or  such  as  are  not  of  the  class  that  the 
law  recognizes  as  involving  moral  turpitude." 

The  admission  ot  the  illegal  testimony 
mentioned  requires  a  reversal  of  the  lower 
court,  which  Is  ordered. 


ALANIS  V.  STATE.    (No.  4489.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  6, 

1917.     Rehearing  Denied  Jan.  80,  1918.) 

HoUICIDE    «=>250— MuBDEB— SUFFIOIXNCr    OF 

Evidence. 
Evidence  held  to  show,  at  most,  only  man- 
slaughter, and  not  to  sustain  a  conviction  for 
murder, 

Prendergast,  J.,  dissenting. 

Appeal  from  District  Court,  Nueces  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Hilario  Alanls  was  convicted  of  murder, 
and  appeals.    Reversed  and  remanded. 

Pope  &  Sutherland,  of  Corpus  ChrlsU,  for 
appeUant  E.  B.  Hendridcs,  Asat  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder,  and  allotted  15  years'  confine-' 
ment  in  the  penitentiary.  The  case  originat- 
ed In  Duval  county,  and  was  transferred  to 
Nueces  county  on  change  of  venue. 

It  Is  contended  the  court  erred  in  submit- 
ting; the  issue  of  murdw,  and  the  same  ques- 
tion Is  also  raised  on  the  sufficiency  of  the 
evldMice  to  show  the  offense  of  murder ;  the 
claim  being  that  the  offense  from  the  state's 
standpoint  was  of  no  higher  dignity  than 
manslaughter.  The  proposition  is  practical- 
ly the  san>e,  whether  viewed  from  the  stand- 
point of  the  objection  to  the  charge  or  the 
sufficiency  of  the  evidence. 

The  state's  case  practically  is  that  de- 
ceased, Linton  Shaw,  and  his  brother  James 
Shaw  went  to  a  house  where  there  was  a 
Mexican  dance.  They  walked  around  the 
house  and  located  themselves  near  a  window 
to  hear  the  music  and  avoid  the  crowd.  A 
Mexican,  who  was  not  the  defendant,  said 
to  James  Shaw,  brother  of  deceased: 

"  'What  the  hell  is  it  to  you  if  yon  don't  like 
it?*  After  my  brother  told  him  that  I  was 
crippled,  and  that,  if  he  had  anything,  that 
he  could  take  it  up  with  him,  then  they  had 
a  fight  there;  they  just  started  striking  each 
other :  my  brother  hit  him,  and  he  hit  my  broth- 
er. Xhey  hit  each  other  with  their  fists.  A 
Mexican  separated  them,  and  this  Mexican,  de- 
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fendant,  came  running  from  somewhere,  and 
said  if  those  gringoes  didn't  behave  themselves 
he  was  going  to  fix  them." 

This  witness  testifies  he  and  bis  brother, 
deceased,  then  walked  over  to  Mrs.  Hughes' 
residence  across  the  street  and  remained 
there  alx>ut  25  minutes,  then  went  back  to 
wbere  the  dance  was  in  progress.  Upon  re- 
turning the  witness,  who  seemed  to  be  in 
front  of  deceased,  said  he  looked  around 
and  did  not  see  Ills  brother,  and  went  back 
around  the  corner  of  the  house,  and  he  was 
standing  talking  to  Juan  Alanis,  Hllario 
Alanis,  Manuel  Ortiz,  and  Esequlo  Rios,  a 
deputy  sberiff.  Juan  Alanis  is  the  father 
of  the  defendant,  and  when  witness  reached 
where  they  were  talking  the  first  thing  he 
heard  as  he  walked  up  was  that  Juan  Alanis, 
father  of  defendant,  said  to  deceased  that 
he  heard  be  was  looking  for  bis  son  to  kill 
him,  and  witness'  brother  said,  "No;  that  is 
not  true;"  and  he  said,  "Well,  I  have  wit- 
nesses;" and  witness'  brother  said,  "Well, 
if  you  bave  witnesses,  bring  them  here  and 
I  will  tell  them  that  they  Ue."  Witness 
then  said: 

"When  I  looked  around  the  defendant  here  and 
his  father  rushed  on  my  brother,  striking  him 
with  their  fists,  and  he  was  backing  off.  He 
backed  to  where  I  was  standing,  ana  when  he 
came  up  Juan  Alanis,  the  father  of  defendant, 
came  towards  me  in  the  attitude  to  strike  me, 
and  there  was  some  one  behind  me.  I  didn't 
have  time  to  look  around  to  see  who  it  was, 
and  as  soon  as  he  got  close  enough  I  hit  Juan 
Alanis,  the  defendant's  father,  with  my  crutch. 
He  ducked,  and  I  hit  him  on  the  head,  and  just 
as  I  hit  him  a  Mexican  grabbed  me  from  lie- 
hind  with  my  two  arms,  and  my  crutch  was 
broken.  I  saw  there  was  an  officer  between 
them,  but  just  as  they  got  up  the  moon  was 
shining  as  bright  as  it  could,  and  my  brother 
holloed:  'Pick  up  that  gun;  don't  let  him  get 
it.'  At  that  time  the  defendant  was  striking 
my  brother,  and  my  brother  was  going_  back  and 
hitting  him  with  his  fists.  So  Ksequio  Rios,  a 
deputy  sheriff,  picked  up  the  pistol." 

While  deceased  was  engaged  in  the  fisti- 
cuff with  the  defendant  and  Just  after  wit- 
ness struck  defendant's  father  with  the 
crutcb,  deceased  called  out  that  he  had 
dropped  bis  gun,  to  pick  it  up,  and  not  let 
them  get  It  The  defendant  and  deceased 
were  exchanging  blows  with  their  fists. 
Wben  this  remark  was  made  the  deputy  sher- 
iff picked  up  the  gun;  "the  defendant  and 
deceased  were  right  together,  as  close  as 
tbey  could  get,  bitting  each  other  with  tbeir 
flats;  tbey  were  a  foot  or  a  foot  and  a  half 
apart."  "While  the  difficulty  was  going  on  I 
heard  my  brother  say,  'Pick  up  that  gun.' 
I  didn't  know  that  my  brother  bad  a  gun; 
he  said,  'Pick  up  that  gun.'  He  must  have 
liad  the  gun  all  that  evening."  It  is  shown 
that  the  dance  was  at  the  residence  of  a 
half-sister  of  appellant  James  Shaw  and 
his  brother  Linton,  deceased,  were  not  in- 
vited to  the  dance.  He  furtlier  testified  that 
his  brother  was  willing  to  defend  him,  and 
offered  to  take  care  of  any  derogatory  re- 
marks that  were  made  relative  to  the  wit- 


ness, and  made  a  statement  that  he  was 
willing  to  take  care  of  anything  that  came 
up  relative  to  witness.  After  this  o<5Curred 
they  went  over  to  the  residence  of  Mrs. 
Hughes.  Shortly  afterward,  within  20  or 
25  minutes,  they  returned  to  the  place  of 
the  dance.  The  deputy  sheriff  Rios  testified 
that  deceased  called  out  in  English  that  be 
had  dropped  his  gun,  and  to  pick  It  up.  Ue 
picked  up  the  gun  while  these  Iwys  were 
fist-fighting  each  other.  The  deceased  told 
him  to  pick  up  his  pistol.  Neither  was  ad- 
vancing; they  were  engaged  In  a  fist  flgbt. 
"It  is  true  that  this  defendant  never  fired  a 
shot  until  after  Shaw  made  this  remark 
about  his  pistol.  It  Is  a  fact  that  the  father 
of  this  defendant  was  lying  unconscious  on 
the  ground  before  this  defendant  fired  that 
shot.  This  trouble  occurred  at  the  house  of 
the  sister  of  this  defendant"  Another 
state's  witness,  Ortiz,  testified  that  the  fa- 
ther of  defendant  came  and  complained  to 
him  as  an  officer  that  Linton  Shaw,  deceas- 
ed, Intended  to  kill  bis  son.  During  that 
conversation  deceased  told  Juan  and  Hllario 
that  they  were  not  men  enough  to  stand  for 
what  Hllario  said.  This  witness  said  he 
stated  on  the  examining  trial  that  Hllario 
came  In  In  defense  of  his  father;  and  wit- 
ness further  testified  that  defendant's  fa- 
ther stood  back,  and  that  deceased  and  de- 
fendant were  striking  each  other  with  their 
fists  and  that  at  that  time  James  Shaw 
struck  Juan,  father  of  defendant,  oo  tbe 
head  with  a  crutch.  The  defendant,  saw 
James  Shaw  strike  Juan  Alanis,  father  of 
defendant,  over  the  head.  It  seems  tbe  de- 
fendant and  deceased  then  b^;an  fighting 
when  appellant  saw  his  father  hit  over  the 
head  with  this  crutch.  This  witness  testi- 
fied that  during  the  flgbt,  the  parties  were 
fighting  each  other  with  their  fists. 

The  defendant's  testimony  is  to  the  ef- 
fect that  deceased  and  defendant  came 
around  the  comer  of  the  house  first;  tbey 
were  striking  at  one  another  with  their  fists, 
the  crowd  being  back  of  them.  The  defend- 
ant did  not  fall  when  deceased  stnuik  him; 
he  just  fell  with  his  hand  on  the  ground 
and  straightened  up,  and  just  as  be  straight- 
ened up  he  and  Shaw  both  pulled  their  guns, 
and  Shaw's  pistol  fell,  and  just  as  it  fell  to 
the  ground  defendant  fired.  The  defendant 
testified  when  he  got  to  where  the  trouble 
between  his  father  and  James  Shaw  was 
going  on  he  saw  his  father  on  the  ground 
and  the  deceased  standing  near  him.  De- 
ceased then  came  over  to  defendant  and 
started  fist-fighting  him.  He  hit  defendant 
and  came  pretty  near  knocking  him  down ; 
when  defendant  straightened  up  deceased 
put  his  hand  on  bis  pUtoI,  and  defendant 
put  bis  hand  on  his,  and  shot  This  Is  the 
language  with  reference  to  that  part  of  tbe 
dlfliculty: 

"I  shot  him  because  my  father  was  lying  on 
the  ground,  ana  I  dldnt  know  whether  he  was 
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dead  or  alive,  and  he  was  fighting  with  me  and 
bad  reached  for  his  pistol,  and  when  he  did  I 
shot  him.'* 

This  Is  a  sufficient  statement  of  the  case 
withoat  going  more  Into  detail,  and  Is,  we 
think,  a  sufficient  Illustration  of  the  diffi- 
culty. 

It  was  under  this  state  of  case  defendant 
objected  to  the  charge  of  the  court  submit- 
ting the  Issue  of  murder  and  the  want  of 
sufficient  evidence  to  Justify  a  verdict;  his 
contention  being  that  In  no  event  could  the 
offoise  te  higher  than  manslau^ter. 
Whether  viewed  from  the  standpoint  of  the 
charge  or  the  testimony,  the  same  result 
would  be  reached,  that  is,  the  evidence  was 
or  wag  not  sufficient  to  justify  a  verdict 
for  mnrder.  We  are  of  opinion  that;  under 
this  testimony  appellant  ought  not  to  have 
been  convicted  of  any  higher  grade  of  of- 
fense than  manslaughter.  The  evidence 
shows.  In  a  general  way,  that  deceased  and 
his  brother  were  at  the  Mexican  dance,  en- 
gaged In  a  difficulty,  went  away  and  came 
back,  tlie  deceased  was  'armed,  and  the 
testimony  indicates  that  they  brought  about 
the  difficulty  again,  or  whether  they  did  or 
not,  tbey  came  and  there  was  a  fi.^t  fight  be- 
tween defendant  and  deceased  Immediate- 
ly following  the  use  of  the  crutch  by  James 
Shaw  upon  appellant's  fhther.  This  was  a 
Mexican  dance,  and  deceased  and  his  broth- 
er were  not  guests  or  invited  to  be  there 
This  was  a  quarrel  or  trouble  between  the 
parties,  followed  by  a  fist  fight,  and  later 
developed  Into  the  trouble  where  deceased 
drew  his  pistol  and  appellant  drew  his,  and 
a  tragedy  occurred.  Under  the  circumstanc- 
es we  are  of  opinion  that  this  crflense  Is  no 
hic^er  from  the  strongest  view  of  it  for  the 
state  than  mjinslaughter. 

Ttte  Judgment  Is  reversed,  and  the  cause 
remanded. 

FRENDERGAST,  J.,  dissents. 


HENDRICK   V.    BLOUNT-DECKER    LUM- 
BER CO.  et  al.    (No.  1862.) 

(Goart  of  Civil  Appeals  of  Texas.     Tezarkana. 
Nov.  29,  1917.) 

1.  Afpeat.  ano  Ebbor  «=37ig(3,  4,  8)— Re- 
view—Assionuents  or  ElBBOB— FCNDAUBN- 
TAI.  Ebbobs. 
Under  Rev.  Civ.  St  art  1607,  requiring 
Conrta  of  Civil  Appeals  to  determme  contro- 
versies on  errors  in  law,  assigned  or  apparent 
on  the  face  of  tho  record,  the  court  is  required, 
even  in  the  absence  of  any  assignment,  to  ex- 
amine the  pleadinps  and  the  judgment  to  ascer- 
tain the  jurisdiction  of  the  court,  and  its  au- 
thority to  render  the  particular  judgment 
brought  up,  and  a  judgment  based  upon  insuffi- 
cient pleadings,  or  rendered  in  a  case  where  the 
court  had  no  jurisdiction  over  the  parties  or  the 
subject-matter,  or  not  conforming  to  the  plead- 
ings, is  fundamentally  erroneons,  and  should  be 
revised  regardless  of  legal  difficulties  involved  in 
discovering  the  error. 


2.  Appeai.  and  Ebbob  «s>719<1)  —  Review— 

ASSIONMENTS  OP  EBBOB— FUNDAUENTAL  EB- 

BORS. 
Under  Rev.  Civ.  St  art.  1607,  where  an  er- 
ror is  one  which  must  be  discovered  by  an  ex- 
amination of  evidence,  then,  in  order  to  he  con- 
sidered in  the  absence  of  an  assignment,  it 
must  not  only  be  one  which  affects  the  rights 
of  the  parties  to  a  particular  kind  of  judgment, 
but  one  which  is  open  and  easily  discovered  by 
an  inspection  of  that  portion  of  the  record  in 
which  the  evidence  is  presented. 

3.  Appeal  and  Error  <8=>212,  710(0)— Objec- 
tions—As-sionments  OF  Ebrob— Necessity. 

Under  Rev.  Civ.  St  art  1607,  requiring 
Courts  of  Civil  Appeals  to  review  errors,  as- 
signed or  apparent  on  the  face  of  the  record, 
and  artiele  1&71,  as  .imende<1  by  Acts  .ISil  Leg. 
c.  50,  S  3  (Vernon's  Sayles'  Ann.  Civ.  St.  1014, 
art.  1971),  providing  that  litigants  shall  be  giv- 
en an  opportunity  to  examine  and  object  to 
the  charge  before  it  is  read,  and  that  objec- 
tions not  so  made  shall  be  considered  as  waived, 
the  giving  of  a  peremptory  instruction  is  not 
per  so  such  an  error  as  may  be  considered  in 
the  absence  ot  appropriate  objections  and  prop- 
er assignments,  and  if  the  evidence  makes  the 
giving  of  the  charge  of  doubtful  propriety,  and 
a  critical  examination  of  the  evidence  is  neces- 
sary to  revise  the  error,  it  cannot  be  reviewed. 

4.  Appeal  and   Error  €=>215(1)— Necessitt 
of  ob.7ection8— inrtbuctions. 

Under  Rev.  Civ.  St  art  1971,  as  amended 
in  1013,  even  an  error  apparent  on  the  face  of 
the  record  when  resulting  from  an  improper 
charge  is  waived,  and  tiic  rifht  of  revision  on 
appeal  is  lost  when  no  objections  are  presented 
in  the  court  below. 

Appeal  from  District  Court,  Cherokee 
County;  L  D.  Gulnn,  Judge. 

Action  by  H.  R.  Hendrick  against  the 
Blount-Decker  Lumber  Company  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

W.  J.  Towusend,  of  Austin,  and  Guinu  & 
(Uitnn,  of  R'lisk,  for  appellant.  Norman, 
ShooK  &  Gibson,  of  Rusk,  for  appeUees. 

HODGES,  3.  This  appeal  is  from  a  ver- 
dict rendered  for  the  defendants  in  respcmse 
to  a  peremptory  instruction.  There  Is  an 
absence  from  the  record  of  any  written  ob- 
jection to  the  charge  of  the  court  made  be- 
fore it  was  read  to  the  jury  as  required  by 
statute:  and  unless  the  error  here  assign- 
ed is  fundamental,  or  one  apparent  from 
the  face  of  the  record,  it  cannot  be  consider- 
ed. There  Is  among  the  Courts  of  Civil  Ap- 
peals an  irreconcilable  conflict  upon  this  par- 
ticular question.  See  the  cases  collected  in 
18  Encyclopedic  Digest,  p.  563.  Some  of 
them  hold  that  the  giving  of  a  peremptory 
instruction  is  an  error  which  the  Court  of 
Civil  Appeals  will  consider  in  the  absence 
of  any  objection  made  In  the  trial  court, 
while  others  bold  to  the  contrary.  This 
court  in  some  earlier  cases  was  disposed  to 
consider  such  an  error  fundamental,  but  has 
now  become  fully  committed  to  the  opposite 
doctrine.  The  Importance  of  the  question, 
however,  is  such  as  to  call  for  &ome  discus- 
sion of  the  principles  upon .  wlilch  we  base 
our   ruling.     Article   1607   of   the   Revised 


Cs>Far  otber  cases  see  sam«  topic  and  KBT-NUMBBR  In  alt  Key-Nambertd  Digests  and  Indszas 
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CItII  Statutes  provides,  among  other  things, 
that: 

"In  cases  of  appeal  or  writ  of  error  the 
Courts  of  Civil  Appeals  shall  determine  the  con- 
troversy upon  a  statement  of  facts,  or  agreed 
statement  of  the  pleadings  and  proof,  or  the 
conclusions  of  law  and  fact  certified  by  the 
judge  below,  •  ♦  *  or  on  an  error  in  law, 
either  assigned  or  apparent  on  the  face  of  tbo 
record." 

This  has  been  the  law  for  many  years. 
But  there  has  never  been  a  definition  of  wtat 
is  an  error  "apparent  upon  the  face  of  the 
record"  so  clear  as  to  prevent  conflicting 
decisions.  In  Houston  Oil  Co.  v.  Eamball, 
103  T^x.  M,  122  S.  W.  533,  124  S.  W.  85, 
the  Supreme  Court  had  under  consideration 
the  following,  which  was  presented  for  the 
first  time  in  the  Court  of  Civil  Appeals: 

"The  trial  court  erred  in  its  charge  to  the 
jury  in  instructing  them  to  find  for  the  plain- 
tiffs for  the  land  described  in  their  petition, 
unless  tbcy  should  find  for  the  defendant  upon 
the  defense  of  three  years'  limitation." 

The  contention  was  there  made  by  the 
plaintiff  in  error  that  the  giving  of  that 
charge  was  an  error  "apparent  upon  the 
face  of  the  record,"  and  that  the  complaint 
should  be  considered  when  presented  for  the 
first  time  on  api)eal.  Justice  Brown,  who 
wrote  the  opinion  in  that  case,  after  quot- 
ing article  1014  of  the  Revised  Statutes  of 
180^,  said: 

"Weljster  defines  the  word  'apparent*  thus: 
'Clear,  or  manifest  to  the  understanding ;  plain  : 
evident ;  obvious;  appearing  to  the  eye  or  mwd. 
This  does  not  mean  that  an  error  which  can 
be  ascertained  by  looking  into  the  record  and 
considering  the  evidence  may  be  considered 
without  an  assignment ;  for  that  would  include 
every  error  which  can  be  considered  at  all. 
Nothing  can  be  considered  as  an  error_  which 
cannot  be  made  apparent  by  an  examination 
of  the  record;  therefore  the  language  of  the 
statute  must  be  given  that  construction  which 
would  make  it  consistent  with  its  requirements 
in  other  respects.  The  lan^na^e,  'apparent 
from  the  face  of  the  record,'  indicates  that  it 
is  to  be  seen  upon  looking  at  the  face  of  the 
record,  that  is,  the  assignment  itself.  The  fact 
pointed  out  by  it  must  show  a  good  and  suffi- 
cient ground  for  the  court  to  interfere  to  pre- 
vent injustice  being  done  to  one  of  the  par- 
ties. Perhaps  the  best  expression  is  that  it 
must  be  a  fundamental  error,  such  error  as  be- 
ing readily  seen  lies  at  the  base  and  foundation 
of  a  proceeding  and  affects  the  judgment  nec- 
easari^." 

In  that  case,  however,  it  was  held  that 
iikismnch  as  the  error  referred  to  could  not 
be  ascertained  without  an  examination  and 
weighing  of  the  evidence,  it  was  not  within 
the  class  referred  to  In  the  statute. 

In  Oar  v.  Davis  et  al.,  105  Tex.  479,  151 
S.  W.  794,  the  same  tribunal  was  consider- 
ing a  case  on  appeal  which  Involved  the  is- 
sue of  fraud  in  the  procurement  of  a  deed 
and  a  homestead  right  There  was  present- 
ed in  the  Supreme  Court  for  the  first  time 
the  following: 

"The  Court  of  Civil  Appeals  erred  in  not 
reversing  or  reforming  the  judgment  of  the  dis- 
trict conrt,  ordering  partition  of  the  land  in 
controversy  between  the  plaintiffs  and  interven- 
er, because  the  judgment  divested  the  deiendant 


*  *  *  of  her  one-tUrd  life  estate  in  said 
tand." 

It  was  there  contended  by  the  plaintiff  in 
error  that  the  error  was  one  which  the  Su- 
preme Court  should  consider  in  the  absence 
of  an  assignment  la  the  preceding  courts. 
The  Supreme  Court  granted  a  writ  of  erroc 
under  the  impression  that  the  contention 
was  sound ;  but  upon  further  consideration 
receded  from  that  position.  In  discussing 
the  question  Justice  Dibrell  said: 

"The  adjudications  of  this  court  have  given 
the  expression  'an  error  of  law,  apparent  upon 
the  faco  of  the  record,'  the  meaning  of  such  er- 
ror as  is  fundamental  in  character,  or  one  de- 
termining a  question  upon  which  the  very 
ri^ht  of  the  case  depends,  or  such  an  error  as 
being  readily  seen  lies  at  the  baso  and  founda- 
tion of  the  proceeding  and  necessarily  affects 
the  judmnent.  Wilson  v.  Johnson,  94  Tex.  27G 
[60  S.  W.  242] ;  Houston  OU  Co.  of  Texas  v. 
Kimball.  103  Tex.  103  [122  S.  W.  533,  124  S. 
W.  85]." 

He  then  quotes  with  approval  the  follow- 
ing from  Wilson  v.  Johnson: 

"Since  every  error  must  in  one  sense  appear 
upon  the  face  of 'the  transcript,  it  is  dimcult 
to  tell  what  is  meant  by  this  language.  But 
we  incline  to  think  it  intended  to  signify  a 
prominent  error,  either  fundamental  in  character 
or  one  determining  a  question  upon  which  the 
very  right  of  the  case  depends." 

Ftom  the  foregoing  decisions  we  infer 
that  the  record,  which  must  be  consulted,  in 
discovering  an  "apparent  error,"  Includes  not 
only  the  transcript  as  prepared  under  the 
rules  now  in  vogue,  but  the  statement  of  facts 
when  there  is  one.  It  must  be  remembered 
that  at  the  time  the  decision  in  Wilson  v. 
Johnson,  supra,  was  rendered  the  statement 
of  facts  was  a  part  of  the  transcript. 

[1,2]  Appellate  courts  are  required,  even 
in  the  absence  of  any  assignments,  to  exam- 
ine the  pleadings  of  the  parties  and  the  judg- 
ment rendered,  in  order  to  ascertain  the  ju- 
risdiction of  the  court  and  its  authority  to 
render  the  particular  judgment  brought  up 
in  the  record.  A  Judgment  based  upon  InsuSl- 
dent  pleadings,  or  one  rendered  in  a  case 
where  the  court  has  no  jurisdiction  over  the 
parties  or  the  subject-matter  of  the  suit,  or 
one  which  does  not  conform  to  the  pleading 
is  fundamentally  erroneous,  and  on  appeal 
should  be  revised  regardless  of  the  legal  dif- 
ficulties involved  in  discovering  the  error. 
Such  an  error  is  one  which  lies  at  the  foun- 
dation of  the  suit  and  Involves  the  power  and 
authority  of  the  court  to  render  the  particu- 
lar decision.  But  where  the  error  Is  one 
which  must  be  discovered  by  an  examination 
of  the  evidence,  then,  in  order  to  be  consid- 
ered in  the  absence  of  an  assignment,  it 
must  not  only  be  one  which  affects  the  rights 
of  the  parties  to  a .  particular  icind  of  Judg- 
ment, but  one  which  is  open  and  easily  dis- 
covered by  an  inspection  of  that  portion  of 
the  record  in  which  the  evidence  is  presented. 
If  the  above  be  the  true  rule  in  regard  to  the 
issues  of  fact,  then  the  line  between  what 
la  and  what  is  not  apparent  upon  the  f&ce  of 
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the  record  is  as  dlfflcalt  to  locate  as  that 
which  lies  between  the  sufficiency  and  the  In- 
snfflciency  of  the  evidence  to  support  a  ver- 
dict. 

[SI  Whether  or  not  a  peremptory  instruc- 
tion is  an  "error  apparent  upon  the  face  of 
the  record"  would  In  every  case  depend  upon 
the  ease  or  the  difficulty  with  which  It  may 
be  ascertained.  If  the  question  Is  doubtful, 
or  the  discovery  of  the  error  Involves  an  ex- 
t»ided  examination  of  the  statement  of 
tects,  it  would  not  fail  within  the  above  def- 
inition of  an  "error  upon  the  face  of  the 
record."  We  therefore  conclude  that  the  fact 
that  a  peremptory  instruction  Is  given  does 
not  per  se  make  the  error  one  which  should 
be  considered  In  the  absence  of  appropriate 
objections  and  proper  assignments.  If  the 
evidence  is  of  that  character  which  makes 
the  giving  of  such  charge  of  doubtful  proprie- 
ty, and  a  proper  decision  of  the  question  re- 
qntres  an  extended  examination  of  a  complex 
statement  of  facts,  it  cannot  be  said  that  the 
error  Is  one  which  falls  within  any  of  the  def- 
initions announced  by  our  Supreme  Court 

Since  the  decisions  In  the  cases  above  re- 
ferred to  our  practice  acts  have  been  altered 
in  some  material  respects.  Under  article 
1971  as  amended  by  the  Acts  of  1913,  liti- 
sants  are  given  an,  opiwrtunlty  to  fully  ex- 
amine the  charge  of  the  trial  court  before  it 
is  read  to  the  Jury,  and  are  allowed  time  In 
which  to  present  objections  thereto.  It  Is 
provided  that  all  objections  not  so  made  shall 
be  considered  as  waived ;  the  purpose  of  the 
statute  being  to  give  the  trial  court  an  op- 
portunity to  make  timely  and  proper  correc- 
tions In  his  charge.  A  failure  to  accord  lilm 
that  opportunity  as  required  by  the  statute 
Is  legally  a  waiver  of  all  errors  In  the  charge 
wblcb  the  parties  could  waive.  If  that  rule 
does  not  apply  to  peremptory  charges,  it  Is 
because  that  class  of  Instructions  does  not 
come  within  the  meaning  of  the  statute.  But 
we  have  been  unable  to  discover  any  satis- 
factory reason  why  they  should  I>e  excluded. 
The  practical  effect  of  such  a  charge  is  au 
assumption  on  the  part  of  the  court  of  the  au- 
thority to  determine  all  the  issues  of  law  and 
fact,  and  Involves  the  conclusion  that  there  Is 
no  evidence  upon  which  to  found  a  contrary 
verdict.  It  may  be  given  as  the  only  general 
charge,  or  as  a  special  charge  at  the  Instance 
of  one  of  the  parties  to  the  suit.  In  either 
case  it  ccmstitntes  the  court's  directions  to 
the  Jury  ccwcemlng  their  verdict.  If  its  only 
effect  l8  to  bring  about  the  rendition  of  an 
erroneous  Judgment  the  injured  party  may 
acquiesce  and  waive  any  right  to  have  the 
error  reviewed  on  appeal.  The  courts  have 
no  right  to  say  that  the  legislature  meant 


less  than  it  said,  especially  In  the  construc- 
tion of  a  statute  which  has  for  Its  object  the 
termination  of  litigation.  When  the  law  has 
placed  within  easy  reach  of  the  litigant  a 
method  to  be  adopted  In  prosecuting  appeals 
from  trial  courts,  there  is  little  reason  for 
straining  the  law  In  order  to  help  those  who 
fall  to  conform  to  its  requirements.  The 
right  of  appeal  is  not  so  Inherent  that  to  pro- 
tect It  we  must  disregard  the  plain  language 
of  the  law.  An  error  committed  In  misdi- 
recting a  Jury  is  not  essentially  more  hurtful 
than  one  resulting  from  refusing  a  continu- 
ance or  from  admitting  or  excluding  testi- 
mony. Yet  these  rights  may  be  lost  by  a 
failure  to  present  them  in  the  manner  pre- 
scribed by  the  statute. 

[4]  The  act  of  1913,  being  a  later  enactment 
of  the  Legislature,  must  control  wherever 
there  may  arise  a  conflict  between  its  provi- 
sions and  those  of  article  1607.  To  give  full 
eftect  to  the  terms  of  the  later  law  even  an 
error  aiq)arent  upon  the  face  of  the  record, 
when  resulting  from  an  Improper  charge,  is 
waived,  and  the  right  of  revision  on  appeal 
lost,  when  no  objections  are  presented  in  the 
court  below. 

Again,  it  should  be  borne  in  mind  that  ar- 
ticle 1607  deals  with  errors  which  may  be 
considered  In  the  absence  of  assignments  filed 
in  the  trial  court,  and  not  those  waived  by  a 
failure  to  comply  with  the  legal  rules  of 
procedure.  The  situation  here  presented  re- 
sults, not  from  the  failure  to  file  the  assign- 
ments of  error,  but  from  the  &ilure  to  make 
the  objections  essential  to  form  the  basis  of 
an  assignment.  We  do  not  understand  the 
rule  to  be  that  even  a  prominent!  error  can 
in  every  Instance  be  considered  on  appeal 
when  ttiere  has  been  no  attempt  in  the  trial 
court  to  observe  the  statutory  requirements 
for  preserving  the  rights  there  denied. 

In  this  case  the  court  had  the  Judicial  pow- 
er to  give  the  peremptory  instruction  com- 
plained of.  The  judgment  rendered  is  sup- 
ported by  the  pleadings  and  is  within  the  Ju- 
risdiction of  the  court.  To  revise  the  error 
requires  a  critical  examination  of  the  evi- 
dence. We  are  therefore  of  the  opinion  that 
in  this  case  the  giving  of  a  peremptory  instruc- 
tion was  not  an  error  that  we  are  called  upon 
to  consider  in  the  absence  of  appropriate  ob- 
jections made  in  the  trial  court 

The  judgment  of  the  district  court  will 
therefore  be  affirmed. 

It  is  proper  to  state  that  the  majority  of 
the  court  concur  in  the  conclusion  reached*  in 
this  case,  but  they  disagree  with  the  expres- 
sions used  in  the  opinion  which  hold  that  the 
record  referred  to  In  article  1607  of  the  Re- 
vised Civil  Statutes  Includes  the  statement  of 
facts. 
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BROWN  T.  GREENSPCN.     (No.  1881.) 

(Court  of  Civil  ApDcals  of  Texas.     Texarkana. 

Dec.  6,  1917.     Rehearing  Denied 

Jan.  3,  1»18.) 

Appeaz,  and  Erbor  ®=209(1)— Revietw— B!k- 
BOR  Apparent  on  tub  Face  or  "Rkcobd"— 
Statute. 
Error  that  judgment  by  default  was  witli- 
out  the  support  of  testimony  was  not  one  "ap- 
parent on  the  face  of  the  record,"  which  it  was 
the  duty  of  the  Court  of  Civil  Appeals  to  cor- 
rect without  reference  to  whether  the  validity 
of  the  judgment  was  in  any  way  challenged  be- 
low; the  word  "record,"  as  used  in  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1607,  provid- 
ing that  in  all  cases  of  appeal  or  writ  of  error 
to  the  Courts  of  Civil  Appeals  the  trial  shall  be 
on  an  error  of  law  assigned  or  apparent  on  the 
face  of  the  "record,"  not  including  the  testi- 
mony, but  having  the  meaning  attacmd  to  it  at 
common  law. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Record.] 

Hodges,  J.,  dissenting. 

Error  from  Titus  Cotmty  Court;  Sam 
Porter,  Judge. 

Action  bj  M.  Greenspun  against  Jim 
Brown.  To  review  a  judgment  by  default 
for  plaintiff,  defendant  brought  error.  Tbe 
judgment  was  affirmed  orally  without  con- 
sidering tbe  assignments,  and  defendant 
moves   for   rehearing.     Motion  overruled. 

J.  .M.  Burford,  of  Mt.  Pleasant,  for  plain- 
tiff In  error.  T.  C.  Hutcbings,  of  Mt  Pleas- 
ant, for  defendant  in  error. 

WILLSON,  C.  J.  The  writ  was  prosecuted 
from  a  judgment  by  default  In  favor  of  de- 
fendant in  error  against  plaiutlS  in  error 
for  $232.59,  as  the  balance  due  tbe  former 
on  an  account  for  rent,  based  on  a  contract 
whereby  he  leased  a  store  house  in  Mt.  Pleas- 
ant to  the  latter.  The  trial  was  to  tbe  court 
without  a  jury.  It  did  not  appear  that  plain- 
tiff in  error  excepted  to  the  judgment  when 
it  was  rendered,  or  that  he  complained  of  it 
in  a  motion  for  a  new  trial.  The  ground 
upon  which  he  asked  this  court  to  reverse 
the  judgment  was  that  it  was  without  the 
support  of  testimony.  This  court,  being  of 
the  opinion  that  he  was  not  entitled  to  at- 
tack the  judgment  on  that  ground,  because 
he  had  not  challenged  its  correctness  in  tbe 
court  below  either  by  excepting  to  it  or  in  a 
motion  for  a  new  trial,  orally  affirmed  it  on 
the  22d  ult.,  without  considering  the  assign- 
ments. It  is  urged  in  tbe  motion  that  the  as- 
serted error  was  one  "apparent  on  the  face  of 
th'e  record,"  which  it  was  the  duty  of  this 
court  ta  notice  and  correct,  without  reference 
to  whether  the  validity  of  tbe  judgment  was 
in  any  way  challenged  In  the  court  below 
or  not.  The  decision  was  In  harmony  with 
others  by  this  court  and  with  decision  by 
other  Courts  of  ClvU  Appeals,  and  was  predi- 
cated upon  the  theory  that,  in  determining 
whether  an  asserted  error  is  one  "apparent 
on  the  face  of  tbe  record"  or  not,  the  word 


"record"  should  be  given  tbe  meaning  at- 
tached to  It  at  common  law,  and  did  not  in- 
clude the  testimony  heard  at  the  trial.  If 
the  word  as  used  in  the  statute  (article  1607. 
Vernon's  Statutes)  should  be  held  to  include 
the  testimony,  it  would  be  the  duty  of  a  Court 
of  Civil  Appeals  in  every  case  appealed  to  It, 
without  reference  to  whether  the  sufficiency 
of  the  testimony  was  questioned  by  a  motion 
for  a  new  trial  or  otherwise  in  the  trial  court 
or  not,  and  In  tlie  absence  even  of  an  assign- 
ment on  tbe  appeal  questioning  its  safficiency, 
to  look  to  the  statement  of  facts,  if  one  was 
with  the  transcript,  and  reverse  the  judgment 
If  it  api>eared  that  it  was  not  supported  by 
testimony.  That  it  has  never  been  thought 
that  the  Court  of  Civil  Appeals  were  charg- 
ed with  BUdx  duty  is  shown  by  decisions  too 
numerous  to  cite  here,  holding,  as  in  Cooper 
V.  Lee,  1  Tex.  Civ.  App.  10,  21  S.  W.  998,  that 
an  assignment  that  the  verdict  of  a  jury 
was  not  supported  by  testimony  was  too 
general  to  require  the  court  "to  review  the 
evidence  In  order  to  determine  whether  or 
not  it  was  sufficient  to  support  the  verdict," 
and,  as  in  Tel.  Co.  v.  Neel,  35  S.  W.  29,  that 
an  assignment  that  "the  court  erred  in  ren- 
dering judgment  for  tbe  plaintiff  because 
the  evidence  in  this  case  is  not  sufficient  to 
sustain  a  judgment  for  plaintiff"  should  be 
ignored  because  too  general.  In  every  one  of 
the  numerous  cases  referred  to  tbe  Courts  of 
Civil  Appeals  were  wrong  in  refusing  to  re- 
view the  evidence  if  it  was  a  part  of  the  "rec- 
ord" within  the  meaning  of  the  statute  requir- 
ing them  to  notice  and  correct  errors  "appar- 
ent on  the  face  of  the  record."  If  they  were 
not  wrong,  because,  as  we  think  Is  true,  the 
evidence  heard  at  tbe  trial  of  a  cause  is  not  a 
part  of  the  record  thereof  on  appeal,  within 
the  meaning  of  the  statute,  then  we  were 
not  wrong  in  disposing  of  this  appeal  as  we 
did.  In  those  cases,  as  in  this  one,  if  the  evi- 
dence was  a  part  of  the  "record,"  and  did 
not  support  the  judgment,  the  error  was'one 
"apparent  on  the  face  of  the  record."  Th«» 
difference  between  those  cases  and  this  one 
lies  In  the  fact  that  In  those  .the  apiiellants 
by  excepting  to  the  judgment,  or  questioning 
the  sufficiency  of  the  evidence  in  a  motion 
for  a  new  trial,  became  entitled  to  assign 
the  Insufficiency  of  the  testimony  as  error; 
while  in  this  one  the  appellant,  because  he 
neither  excepted  to  the  judgment  nor  attack- 
ed it  as  without  the  support  of  testimony  In 
a  motion  for  a  new  trial,  never  became  en- 
titled to  assign  the  insufficiency  of  the  testi- 
mony as  error.  Certainly,  if  It  was  not  er- 
ror in  those  cases  to  refuse  to  review  testi- 
mony challenged  as  insufficient  tn  the  trial 
court,  because  the  assignments  diallenging 
it  on  the  appeal  were  too  general,  it  was  not 
error  to  refuse  to  review  it  when,  as  in  this 
case,  its  sufficiency  had  in  no  way  been  chal- 
lenged in  the  court  below. 
The  motion  is  overruled. 
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HOI>GS8,X  (dissenting).  The  statement  ot 
facts  filed  la  this  court  In  this  case  shows 
clearly  that  the  evidence  relied  on  to  support 
the  default  Judgment  appealed  from  is  -wholly 
Inauffldoit  I  do  not  understand  that  this 
condition  of  the  record  is  disputed.  The  ren^ 
ditlon  of  a  Judgment  for  plaintiff  under  those 
circumstances  I  regard  as  an  error  "apiwrent 
upon  the  face  of  the  record,"  which  this  court 
Is  required  to  notice  in  the  absence  of  any 
aseignment.  Rev.  Civ.  Stat  art  1607.  I 
am  unable  to  agree  with  my  Associates  In 
holding  that  the  "record"  referred  to  in  the 
articles  dted  does  not  include  the  statement 
of  facts  filed  In  this  court  on  appeal.  This 
article  was  enacted  in  1892,  and  appears  as 
section  24  of  an  act  to  organize  the  Courts 
of  Civil  Appeals  and  define  their  jurisdiction. 
At  that  time  the  transcript  filed  In  the  Courts 
of  Civil  Appeals  embraced  the  statement  of 
facts.  The  latter  could  hot  be  considered 
on  appea>  unless  so  appearing.  There  Is  noth- 
ing In  the  act  to  Indicate  that  the  term 
"record"  was  to  be  given  a  technical  slg- 
nlficatiffli  which  would  exclude  the  statement 
of  facts.  The  presumption  Is  that  the  term 
was  used  In  Its  commonly  accepted  sense  to 
include  all  that  was  embraced  within  a  prop- 
erly authenticated  transcript  It  has  long 
been  the  custom  for  lawyers  and  Judges  to 
use  it  in  that  sense.  I  can  therefore  see  no 
occasion  for  holding  that  this  current  mean- 
ing should  be  displaced  by  an  old  common- 
law  signification  which  has  long  since  drop- 
ped out  of  practical  use.  In  Bendrlck  v. 
Blount-Decker  Lumber  Co.,  200  S.  W.  171,  re- 
cently decided  by  this  court,  the  writer  re- 
ferred to  several  cases  decided  by  our  Su- 
preme Court  which  he  thinks  support  this 
construction.  In  the  two  most  recent  cases 
there  dted  the  errors  called  to  the  atten- 
tion of  the  appellate  courts,  and  which  It 
was  contended  should  have  been  qpnsldered 
because  "apparent  upon  the  fttce  of  the  rec- 
ord," involved  Issues  of  fact  the  determina- 
tion of  which  required  an  examination  of 
the  statement  of  facts.  Had  the  Supreme 
Oonrt  teen  at  the  opinion  that  the  state- 
ment of  facts  formed  no  part  of  the  rec- 
ord to  be  looked  to  in  passing  upon  those 
Issues,  the  question  presented  might  readily 
bavci  ibeen  disposed  of  upon  that  ground 
alonfc  But,  Instead  of  so  holding,  other 
phases  of  the  question  were  discussed  at 
some  length  in  a  manner  which  seems  to  as- 
sume that  the  term  "record"  is  broad  enough 
to  include  the  statement  of  facts. 

It  is  contended  that  the  frequent  refusal 
of  appellate  courts  to  consider  assignments 
of  error  complaining  in  general  terms  of  the 
Insufficiency  of  the  evidence  to  support  the 
judgment  appealed  from  is  inconsistent  with 
the  condusion  that  the  InsuSlciency  of  the 
evidence  can  under  any  drcumstances  be 
treated  as  an  error  "apparent  upon  the  face 
of  the  record."   'When  we  take  into  considera- 


tion the  definition  of  the  word  "apparent" 
adopted  by  the  Supreme  Court  in  Houston 
Oil  Ca  V.  Kimball,  lOS  Tex.  108,  122  S.  W. 
533,  124  S.  W.  8S,  and  approved  by  the  same 
court  In  Oar  v.  Davis,  105  Tex.  479,  151  S.  W. 
794,  the  two  holdings  are  not  Irrecondlable. 
After  quoting  from  Webster,  Justice  Brown, 
who  wrote  the  opinion  in  Houston  Oil  Co.  v 
Kimball,  concludes: 

"Perhans  the  best  expression  Is  that  it  must 
be  a  fundamental  error,  such  error  as  being 
readily  seen  lies  at  the  base  and  foundation  of 
a  proceeding  and  affects  the  judgment  neces- 
sarily." 

Insufiiclency  of  evidence  indudes  all  condi- 
tions, from  an  entire  absence  of  any  legal  evi- 
dence to  those  where  the  evidence  is  hardly 
enough  to  discharge  the  burden  assumed  by 
the  party  securing  the  Judgment.  Lying  be- 
tween those  extremes  are  many  cases  which 
require  au  extended  examination  of  a  com- 
plex statement  of  facts  in  order  to  satisfac- 
torily determine  the  question  presented.  Un- 
der those  circumstances  the  complaining  par- 
ty must  comply  with  the  rules  if  he  wishes 
his  assignments  considered,  because  tlie  error 
is  not  in  sudi  cases  "apparent"  or  "readily 
seen"  upon  an  Inspection  of  the  .record.  It 
will  be  found  that  It  is  this  class  of  cases  in 
which  appellate  courts  have  refused  to  con- 
sider assignments  couched  in  general  terms 
only  which  complain  of  the  insufficiency  of 
the  evidence.  Such  cases  are  entirely  difTer- 
ent  from  those  where  the  absence  of  any  legal 
evidence  Is  readily  seen  by  even  a  casual  in- 
spection of  the  statement  of  facts.  No  plain- 
tiff Is  entitled  to  a  Judgment  who  is  not  able 
to  produce  suffld«it  legal  evidence  to  estab- 
lish his  claim.  The  rendition  of  a  Judgment 
in  his  favor  in  the  absence  of  such  evidence 
is  a  gross  injustice  and  an  error  which  affects 
the  fundamental  rights  of  the  defendant  It 
is  an  error  as  grave  and  serious  as  any  which 
a  court  can  commit  When  we  keep  in  mind 
the  fact  that  appellate  courts  are  created  for 
the  purpose  of  correcting  errors  committed  on 
the  trial,  there  appears  to  be  no  good  reason 
for  giving  a  restricted  construction  to  the 
terms  of  the  statute  conferring  that  power. 
The  consideration  of  meritorious,  but  infor- 
mal, complaints  on  appeal,  even  when  not 
legally  authorized,  is  not  attended  by  the  evil 
results  likely  to  follow  the  usurpation  of  Ju- 
dicial power  generally.  I  believe  appellate 
courts  e^ould  go  as  far  in  that  direction  as 
they  have  the  power  to  go  when  the  ends  of 
justice  demand  It,  and  when  the  language  of 
tbdr  limitation  Is  doubtful,  that  construction 
stuould  be  adopted  which  enables  them  to  per- 
form their  primary  duties.  In  cases  like  this 
it  required  more  time  to  state  why  the  error 
will  not  be  considered  than  it  does  to  discover 
and  correct  the  error. 

In  my  Judgment,  the  complaint  on  this  ap- 
peal should  have  been  considered,  and  the 
Judgment  of  the  trial  court  reversed. 
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HARBIN   INDEPENDENT   SCHOOL  DIST. 
et  aL  V.  DHNMAN.    (No.  731.) 

(Court  of  CiTil  Appeals  of  Texas.     El  Paso. 

Not.  8, 1917.    Rehearing  Denied 

Jan.  17,  1918.) 

1.  Schools  and  Sghooi.  Distbictb  ^=324(1) 
—Enjoining  Taxation  —  Coixaterai,  At- 
tack. 

A  petition  to  enjoin  assessment  and  col- 
lection of  taxes  in  a  school  district,  on  the 
ground  that  plaintiff's  land  was  not  lawfully 
within  its  boundaries,  but  within  the  bounda- 
ries of  another  legal  district,  was  not  demur- 
rable on  the  ground  that  it  was  a  collateral  at- 
tack upon  the  incorporation  of  defendant  dis- 
trict; there  being  no  attack  on  the  corporate 
existence  of  defendant  district  or  its  right  to 
tax  lands  properly  within  its  boundaries. 

2.  Schools  and  School  Districts  «=»24(2) 
— Incorporation— CoLLATEBAL  Attack. 

In  a  suit  to  enjoin  assessment  of  taxes  on 
plaintiff's  laud  by  defendant  school  district,  on 
the  ground  that  the  land  was  in  another  lawful 
district,  defendant's  answer  that  the  incorpo- 
ration of  the  latter  district  was  void  was  a 
collateral  attaclc  upon  its  corporate  existence. 

3.  Schools  and  School  Districts  ®=>44 — 
Abolishing— NoNUBER. 

Where  a  school  district  was  declared  duly 
incorporated  by  an  order  of  the  commission- 
ers' court  reciting  that  an  election  had  been 
held,  etc,  and  was  operated  for  some  time,  it 
could  only '  be  abolished  by  an  election  held 
for  that  purpose,  as  provided  by  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art  1077,  1078, 
2856b,  and  not  by  nonuser. 

4.  Schools  and  School  Districts  ^s»102— 
Redistbictino — Validity. 

Where  the  matter  of  redistricting  was  not 
under  consideration  by  the  commissioners' 
court  when  it  established  a  new  independent 
school  district,  and  there  was  no  attempt  to 
change  the  boundaries  of  the  school  district  in 
which  plaintiff's  land  was  situated,  and  which 
was  at  the  time  of  the  order  operating  as  an 
independent  school  district,  the  order  cannot 
be  held  to  have  the  effect  of  redistricting  un- 
der the  statute,  so  as  to  place  plaintiff's  land 
in  defendant  school  district  for  purposes  of 
taxation,  though  the  description  of  the  bound- 
aries of  the  new  district  embraced  plaintiff's 
land. 

5.  Schools  and  School  Districts  ®=>102— 
Redistricting— Pbooedube. 

That  the  Attorney  General  approved  an  is- 
sue of  bonds  for  defendant  school  district, 
where  the  orders  of  the  commissioners'  court 
included  therein  lands  of  another  district, 
would  not  have  the  effect  of  redistricting  un- 
der the  statute. 

6.  Schools  and  School  Districts  ^=27— 
Creation— Inaccuracies   in    Description. 

Slight  inaccuracies  in  description  of  the 
boundaries  of  a  school  district  are  insufBdent 
to  render  its  incorporation  void. 

Appeal  from  District  Court,  Erath  Coun- 
ty ;  W.  J.  Oxford,  Judge. 

Suit  by  H.  V.  D^unan  against  the  Harbin 
Independent  School  District  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Chandler  &  Pannlll,  of  StephenTille,  for 
appellants.  Hickman  &  Bateman,  of  Stephen- 
Tille, for  appellee. 

HARPER,  O.  jr.  Appellee  filed  this  snlt 
against  the  Harbin  Independent  school  dis- 


trict, a  corporation,  A.  A.  Alexander  and 
its  other  trastees,  and  W.  C.  Coq^,  tax  asses- 
sor, and  John  Purvis,  tax  collector,  of  the 
district,  to  enjoin  the  assessment  and  collec- 
tion of  taxes  against  plaintiff  upon  the  lands 
described  in  the  petition.  Its  allegations 
are  as  follows: 

"Plaintiff  shows  the  court:  That  he  owns 
about  236  acres  of  land  out  of  the  E.  D.  Tar- 
ver  survey,  in  Erath  county,  Tex.  That  said 
land  is  situated  in  the  Cottonwood  Independ- 
ent school  district.  That  said  Cottonwood  in- 
dependent school  district  is  a  corporation  duly 
and  legally  incorporated  under  and  by  virtue 
of  the  laws  of  the  state  of  Texas.  That  same 
was  incorporated  in  the  year  1888,  the  election 
for  such  purpose  having  been  held  on  the  2d 
day  of  June,  A.  D.  1888,  and  the  order  declar- 
ing such  incorporation  was  duly  entered  in 
the  minutes  of  the  commissioners  court,  Erath 
county,  Tex.,  on  the  20th  day  of 'June,  A.  D. 
1888;  the  territory  included  in  said  Cotton- 
wood independent  school  district  being  describ- 
ed as  follows:  *  .*  *  That  in  the  montli  of 
December  A.  D.  1911,  an  election  was  held  at 
Harbin,  Erath  county,  Tex.,  for  the  purpose 
of  declaring  certain  territory  in  and  near  the 
said  village  to  be  incorporated  for  free  school 
purposes  only.  That  the  territory  sought  to 
be  incorporated  in  said  election  included  plain- 
tiff's 236  acres  of  land  above  referred  to,  and 
the  defendant  Harbin  independent  school  dis- 
trict has  continuously  since  said  time,  particu- 
larly since  January  1,  1915,  been  levymg.  as- 
sessing, and  collecting  taxes  from  the  plaintiff 
upon  his  land.  That  such  attempted  incorpo- 
ration, in  so  far  as  same  seelis  to  affect  this 
plaintiff's  said  land,  is  illegal  and  void.  That 
at  said  time,  and  continuously  since  said  time, 
plaintiff's  said  land  was  and  is  in  the  Cotton- 
wood independent  school  district,  and  could  not 
be  detached  from  said  Cottonwood  independ- 
ent school  district  and  placed  in  another  dis- 
trict in  the  manner  attempted  in  said  election. 
That  the  defendants  have  levied,  assessed,  and 
collected,  and  intend  hereafter,  year  after  year, 
to  levy,  assess,  and  collect,  taxes  for  the  said 
Harbin  independent  school  district  at  the  rate 
of  50  cents  per  $100  valuation  against  plain- 
tiff's said  land  above  described.  Assessment 
and  collection  of  taxes  are  wholly  unwarranted 
and  unauthorized  by  law.  That  plaintiff's  said 
land  is  not  within  the  corporate  limits  of  said 
Harbin  independent  school  district,  for  the  rea- 
son that  the  same  is  within  tbe  Cottonwood  in- 
dependent school  district,  and  is  not  and  can- 
not be  subject  to  taxation  by  said  Harbin  in- 
dependent school  district  That  the  levy  and 
assessment  of  taxes  against  plaintiff's  land 
constitute  and  will  constitute  a  cloud  upon 
his  title  thereto.  That  if  such  taxes  are  con- 
tinued to  be  levied,  assessed,  and  collected,  as 
it  is  the  purpose  of  the  defendants  to  do,  and 
which  they  will  do  unless  restrained  by  this 
court,  plaintiff  will  suffer  irreparable  injury, 
for  which  he  has  no  adequate  remedy  at  law, 
to  the  amount  of  $150.  Wherefore,  plaintiff 
piays  the  court  that  the  defendants,  and  each 
of  them,  be  cited  to  appear  and  answer  this 
petition,  that  upon  final  hearing  hereof  a  writ 
of  injunction  issue  by  this  honorable  court  for- 
ever enjoining  tbe  defendants  and  each  of 
them  from  hereafter  attempting  to  levy  and 
assess  said  taxes  against  this  plaintiff,  and 
for  such  other  and  further  orders  and  relief, 
general  and  special,  at  law  or  in  equity,  to 
which  be  may  show  himself  entitled. 

Defendants  answered  by  general  demorrer 
and  general  denial,  and  specially:  That 
Jnne  2,  1888,  an  attempt  was  made  to  create 
the  Cottonwood  Independent  school  district. 
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bnt  tbat  such  attempted  laoorporatlon  was 
void,  because  no  map  of  the  district  was  filed 
for  record  in  the  county  clerk's  ofiOce  aa  re- 
quired by  law.  That  its  boundaries  were  not 
described  with  tbat  certainty  required  by 
law.  That  the  field  notes  are  vague  and  un- 
certalit— therefore  said  attempted  incorpora- 
tion Is  of  no  force  or  effect.  That,  if  it  should 
be  held  that  said  order  of  incorporation  of 
the  Cottonwood  district  is  valid  upon  its  face, 
it  nevertheless  is  of  no  force  and  effect,  be- 
cause the  inhabitants  thereof  have  never  ex- 
ercised or  attempted  to  eierclse  the  powers 
of  a  corporation,  in  that  they  have  failed 
to  elect  trustees,  and  have  not  established 
or  maintained  an  independent  school;  failed 
to  certify  to  the  department  of  education  the 
record  of  such  incorporation,  and  have  set 
over  to  it  its  portion  of  the  school  funds,  have 
levied  no  tax,  issued  no  bonds  as  a  district, 
but  at  all  times  since  its  attempted  organiza- 
tion have  conducted  it  as  a  common  school 
district,  and  elected  only  three  trustees,  etc., 
snbinltted  to  the  sui)ervislon  of  the  county 
school  superintendent,  etc.,  and  therefore 
by  nonuser  forfeited  its  right  to  claim  any 
rights  as  an  independent  district;  prayed 
for  forfeiture.  That  the  Harbin  independent 
school  district  was  duly  and  legally  incor- 
porated as  provided  by  law.  That  there- 
after bonds  were  voted  and  issued  and  sold. 
That  the  ^ect  of  this  suit,  if  successful, 
would  be  to  reduce  the  valuation  of  taxable 
property  in  the  district.  That  said  bonds 
are  outstanding  and  constitute  a  lien  upon 
the  taxable  proi)erty  In  the  district.  There- 
fore plaintiff  is  not  entitled  to  recover. 

The  cause  was  tried  by  court  without  a 
jury,  and  Judgment  entered  declaring  that 
the  Cottonwood  district  is  a  valid  corpora- 
tion, that  the  lands  described  are  within  its 
boundaries,  and  granted  the  writ  of  injunc- 
tion restraining  the  Harbin  independent 
school  district  and  its  trustees  and  officers 
named  as  defendants  from  assessing,  levying, 
and  collecting  taxes  upon  property  described, 
from  which  it  has  been  appealed  to  us  for 
review. 

Findings  of  Facts. 

June  20,  1888,  Cotto'nwoodi  independent 
school  district  was  incorporated  by  order  of 
the  commissioners'  court  of  Eirath  county  and 
the  lands  in  question  were  situated  within 
Its  declared  boundaries.  Trustees  were  el^- 
ed  and  the  schools  began  operation  as  in  an 
independent  school  district.  As  to  bow  long 
or  for  what  years  it  was  so  operated  the  evi- 
dence Is  indefinite,  hut  the  proof  is  positive 
tbat  for  most  of  the  time  up  to  1909  it  was 
operated  as  a  common  school  district,  with 
three  trustees,  under  the  supervision  of  the 
comity  school  superintendent.  At  the  latter 
date,  after  the  constitutional  amendment 
validating  old  districts,  the  district  was  oper- 
ated as  an  independoit  school  district  with 
■even  trustees.  In  1904  a  special  tax  was  vot- 
ed for  this  district  in  accordance  with  the 
boundaries  as  declared  by  the  order  of  the 
200  S.W.-12 


oommissloners'  eonrt  of  1894.  Other  than 
this,  the  record  is  silent  as  to  what  lands 
were  considered  within  the  Cottonwood  dis- 
trict, as  operated  after  1894. 

In  1893  the  commissioners'  court  directed  a 
surveyor  to  subdivide  the  whole  county  into 
convenient  school  districts.  The  divisions 
were  made,  map  filed  and  the  said  court,  at 
May  term,  1694,  entered  Its  order  declaring 
the  boundaries  In  accordance  therewith.  By 
this  order  of  redistrictlng,  the  lands  sought 
to  be  taxed  were  placed  in  the  Harbin  dis- 
trict, then  a  common  school  district  In  1911, 
after  an  election  for  the  purpose,  the  court 
declared  the  then  Harbin  district  to  be  an  in- 
depAdent  school  district.  It  has  voted  spe- 
cial taxes  and  bonds.  The  bonds  have  been 
sold  and  are  unpaid. 

[1]  The  first  assignment  Is  tbat  the  petition 
Is  subject  to  general  demurrer,  because  it 
constitutes  a  collateral  attack  upon  the  valid- 
ity of  tlie  Hatbin  school  district  as  incor- 
pcHrated  as  an  independent  school  district, 
and  that  this  could  only  be  done  by  the  state 
upon  direct  attack.  It  seems  apparent  from 
tbe  pleadings  and  evidence,  above  noted,  that 
the  question  to  be  here  determined  is:  Is  the 
land  sought  to  be  taxed  by  the  Harbin  dis- 
trict lawfully  within  its  boundaries,  or  is  it 
wltfaln  the  boundaries  of  the  Cottonwood  dis- 
trict? In  respect  to  its  corporate  existence, 
and  its  right  to  tax  lands  properly  within  its 
boundaries,  it  is  not  questioned;  but  the  ap- 
pellee says  that,  because  the  land  sought  to 
be  taxed  by  it  was  long  prior  to  its  organiza- 
tion lawfully  within  the  Cottonwood  district, 
where  it  is  now  taxed,  it  has  never  been  tak- 
en from  the  Cottonwood  district,  therefore  is 
not  and  could  not  become  a  part  of  tbe  said 
Harbin  district,  and  therefore  not  subject  to 
taxation  by  It. 

The  record  discloses  that  by  an  order  of  the 
commissioners'  court  entered  June  20,  1888, 
the  Cottonwood  independent  district  was  de- 
clared to  be  incorporated,  which  order  recites 
that  an  election  has  been  held,  etc.  And  the 
record  discloses  that  it  was  so  'operated  for 
some  time,  and  that  the  land  of  appellee  was 
situate  within  its  boundaries.  So,  unless  tbe 
latter  district  bad  no  legal  existence,  because 
It  was  not  lawfully  incorporated,  or  that  by 
some  proceeding  authorized  by  law  tbe  laud 
in  question  has  been  taken  from  it,  it  was 
not,  at  the  time  of  the  institution  of  this  suit, 
a  part  of  the  appellant  corporation,  and,  not 
being  lawfully  within  its  boundaries,  could 
not  be  taxed  by  it.  Judge  Gaines,  In  City  of 
El  Paso  V.  Ruckman,  92  Tex.  86,  46  S.  W.  25, 
said: 

"The  rule  is  well  established  that  when  the 
creation  of  a  public  corporation— municipal  or 
quasi  municipal — ^is  authorized  by  statute,  and 
a  corporation  has  been  organized  under  the 
color  of  such  authority,  its  corporate  existence 
cannot  be  inquired  Into  by  the  courts  in  a  col- 
lateral proceeding.  The  validity  of  the  incor- 
poration can  only  be  determined  in  a  suit 
brought  for  that  purpose  in  the  name  of  tbe 
state,  or  by  some  individual  under  the  authority 
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of  tbe  state,  who  has  a  special  interest  wlifch 
is  affected  by  *  ♦  •  the  corporation" — cit- 
ing many  authorities. 

[2,  31  So  It  follows  that,  in  sustaining  ap- 
pellants' proposition  that  its  incorporation 
<-annot  be  questioned,  we  must  hold  that  its 
defense  is  bottomed  upon  a  collateral  attack 
upon  the  incorporation  of  the  Cottonwood  dis- 
trict This  corporation  could  only  be  abolish- 
ed or  changed  in  the  manner  provided  by  law, 
by  an  election  held  for  the  purpose  (article 
2856b,  1077,  and  1078,  Vernon's  Sayles'  Stat- 
utes of  Texas),  and  there  is  no  pretense  tliat 
the  corporation  has  been  aboUsbed  in  this 
way;  and  it  could  not  be  accomplished  by 
nonuser  as  contended  by  appellants'  s^ond 
assignment  (State  v.  Dunson  et  al.,  71  Tex.  "65, 
9  S.  W.  103;  Gillespie  v.  Llghtfoot,  103  Tex. 
350,  127  S.  W.  799). 

[4,  6]  Had  the  boundaries  of  the  districts 
been  changed,  as  now  provided  by  statute 
may  be  done  by  the  commissioners'  court,  bo 
as  to  take  the  land  out  of  the  Cottonwood 
district  and  place  It  within  the  boundaries 
of  the  Harbin  district  prior  to  its  assessment 
for  taxes  by  the  latter,  as  urged  by  appel- 
lants' third  and  fourth  assignments?  It  l>e- 
ing  contended  that  the  order  of  tbe  commis- 
sioners' court  entered  In  1912,  which  designat- 
ed the  boundaries  of  the  Harbin  Independent 
school  district,  the  call  for  the  election  to  de- 
termine whether  it  should  be  incorporated 
and  the  final  order  declaring  it^  incor- 
poration and  its  boundaries,  within  which 
boundaries  the  lands  In  question  lie,  is  in 
compliance  with  the  statute  authorizing  the 
comml'jsloners'  court  to  change  the  boundaries 
of  Independent  districts,  and  that  by  this  or- 
der the  land  was  legally  transferred  to  the 
Harbin  district  These  orders  were  entered 
at  a  time  when  the  Cottonwood  district  was 
being  actively  conducted  as  an  independent 
school  district,  having  resumed  operation  as 
such  in  1909.  The  matter  of  redistrlcting 
these  districts  under  the  statute  was  not  under 
c-onsideratlon  by  the  court,  nor  is  there  any- 
thing in  tbe  record  to  indicate  that  the  court 
intended  to  redlstrlct;  but,  ou  the  other  hand, 
for  all  the  record  discloses,  the  lands  in  ques- 
tion may  have  been  Incorporated  within  the 
Harbin  district  by  mistake,  and  without  any 
knowledge  that  it  was  incorporated  in  and  be- 
ing taxed  by  another — Cottonwood  district 
Besides,  there  was  no  attempt  by  order  to 
change  or  re-establish  the  boundaries  of  the 
Cottonwood  district,  which  would  leave,  if 
this  order  should  be  held  effective  as  a  re- 
districting  order,  the  latter  district  without 
well-defined  boundaries.  Therefore  it  cannot 
be  held  that  this  order  liad  the  effect  to  re- 
dlstrlct under  the  statute.  Nor  would  the 
fact  that  the  Attorney  General  of  the  state 
approved  an  issue  of  bonds  for  the  Harbin 
district,  where  tbe  orders  of  the  commission- 
ers' court  included  the  lands  therein,  have 
this  effect 


[S]  The  fifth  assignment  is  that  tiie  C!otton- 
wood  independent  school  district  wtis  not 
duly  and  legally  Incorporated,  because  Its 
boundaries  are  not  set'ont  with  sufiSdent  cer- 
tainty. We  do  not  find  this  to  be  the  case 
from  a  careful  examination  of  the  record. 
There  is  a  slight  inaccuracy  of  description, 
but  this  is  not  suflScient  to  render  its  Incor- 
poration void.  Wilson  V.  Brown,  145  S.  W. 
839.  For  the  reasons  above  assigned,  the  as- 
signments are  overruled,  and  cause  affirmed. 

Upon  a  former  date,  we  rendered  an  opin- 
ion reversing  and  remanding  this  cause,  upon 
the  ground  that  a  valid  order  of  the  commis- 
sioners' court  had  been  entered  redistrlcting 
these  independent  school  districts,  but  at  that 
time  our  attention  was  not  called  to  tbe  fact 
that  the  statute  authorizing  the  act  had  not 
been  passed  when  the  order  of  redistrlcting 
was  passed.  So  the  former  opinion  is  with- 
drawn, and  the  above  is  entered  as  the  opin- 
ion of  the  court 

WALTHALL,  J.,  not  sitting,  being  absent 
on  committee  of  Judges  assisting  the  Supreme 
Court 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF 
TE^XAS  V.  WALLACE  et  aL    (No.  1866.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  21,  1917.     Rehearing  Denied 

Jan.  3,  1918.) 

1.  Evidence  «=»14  —  Mattebs  or  Common 
Knowledge. 

It  is  common  knowledge  that  a  child  of 
18  months  cannot  walk  a  distance  of  135  yards 
very  rapidly. 

2.  Rajxboads  <S=»369(4)— Dutt  or  Lookout- 
Infants  ON  Track. 

A  duty  of  reasonable  lookout  varying  ac- 
cording to  the  danger  and  all  surrounding  cir- 
cumstances, to  discover  infants  near  or  on  the 
track,  devolves  ou  those  in  charge  of  a  moving 
train. 

3.  Railroads  <S=»38»(4)— Dutt  of  Lookout— 
Pboximate  Cause. 

Failure  of  train  operatives  to  keep  a  proper 
lookout  along  the  track  can  be  deemed  the  proxi- 
mate cause  of  death  of  an  infant  near  the  track 
only  when  it  appears  that  proper  lookout  would 
have  prevented  the  injury  resulting  in  death. 

4.  Railroads  «=s»380(4)— Duty  of  Lookootv— 
Pboximate  Cause. 

Where  it  appeared  that  a  child  killed  on 
ral^lroad  track  was  not  discernible  by  train  op- 
eratives at  any  time  before  she  reached  a  point 
within  five  or  six  feet  of  the  track,  and  tttbn 
only  when  the  approaching  train,  running  25  or 
30  miles  on  hour,  was  about  160  stepe  away, 
the  death  was  not  the  proximate  result  qf  neg- 
ligent failure  of  the  train  operatives  to  keep 
proper  lookout 

5.  Railkoads  ®s»367— Injubies  to  Pebsons 
on  Tbacks  —  Duty  to  Keep  Bushes  and 
Weeds  Cut  to  Allow  Lookout. 

In  action  for  death  of  diild  killed  on  track, 
negligence  being  alleged  both  as  to  lookout  and 
permitting  bushes  and  weeds  on  the  side  of  the 
track  so  as  to  obstruct  train  operatives'  look- 
out, the  condition  of  the  right  of  way  wag  im- 
portant only  as  an  incident  affecting  the  ques- 
tion whether  proper  lockout  was  kept 


Ss»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlgwts  and  ladMM 
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Amteal  from  District  Court,  Cherokee 
CMintj. 

Action  by  Mrs.  Lacy  O.  Wallace  and  others 
against  the  St  Loois  Sonthwestem  Hallway 
Company  of  Texas.  From  a  Judgmoit  tor 
plalntUTs,  defoidant  appeals.  Beversed  and 
remanded. 

Appellee's  child,  about  18  months  old,  was 
struck  and  killed  by  the  appellant's  local 
freight  train,  and  the  snit  is  by  appellees 
f6r  damages,  alleging  that  the  death  was 
throngh  negligence  of  the  company  (1)  in 
oi)eratlng  and  running  Its  train  at  the  speed 
of  30  or  35  miles  per  hour ;  (2)  in  failing 
to  keep  a  proper  lookout  in  approaching 
the  place  where  the  child  was  killed;  and 
1(3)  In  permitting  bushes  and  weeds  to  grow 
up  by  the  side  of  the  track  so  as  to  prevent 
its  employes  operating  the  engine  from  see- 
Ing  any  one  who  might  be  on  or  near  the 
track.  The  defendant  answered  by  general  de- 
nial and  plea  of  contributory  negligence  on  the 
part  of  the  parents  in  jwrmittlng  the  child  to 
be  npon  defendanrs  track.  In  response  to 
special  issnes  the  jury  findings  were  (1)  that 
the  railway  company  was  guilty  of  negligence, 
©)  In  failing  to  keep  a  lookout  for  persons  on 
the  track,  (3)  which  was  the  proximate  cause 
of  the  death  of  the  child,  but  (4)  that  the  ai> 
gineer  and  the  operatives  of  the  train  did 
not  discover  the  child  In  time  to  stop  the 
train  before  striking  it,  and  (5)  that  the  ap- 
pellees were  not  guilty  of  contributory  neg- 
ligence. The  Jury  made  a  finding  (7)  as  to 
the  amount  of  the  damages. 

The  appellees'  home  was  situated  near  and 
on  the  west  side  of  the  appellant's  right  of 
way,  one  mile  south  of  Mt.  Selman.  Abont 
135  yards  south  of  the  house  is  a  private 
crossing  over  the  track  of  the  railway,  plac- 
ed there  by  the  railway  company  for  the  con- 
venience of  the  landowners  on  each  side  of 
the  track.  This  private  crossing  is  reached 
on  the  west  through  a  gate  in  the  fence.  The 
appellant's  local  freight  train,  consisting  at 
the  time  of  about  seven  or  eight  cars,  was 
going  south  at  about  9 :30  o'clock  in  the  morn- 
ing, and  at  the  point  of  Injury  in  evidence  was 
mnnlng  at  the  speed  of  25  or  30  miles  per 
hour.  The  child  was  struck  and  killed  by  the 
locomotive  about  eight  or  ten  feet  north  of 
the  private  cros.slng.  It  appears  from  the 
bloodstains  on  the  ties  that  the  child  at  the 
time  was  outside  of  and  near  the  east  rail  of 
the  track.  No  witness  testifying  saw  the 
rhild  prior  to  the  injury  at  any  time  at  or 
near  the  track,  or  saw  the  engine  strike  her. 
It  was  shown  that  after  the  (4iild  was  struck 
the  train  stopped,  the  caboose  resting  on  the 
croMing.    The  mother  of  the  child  testified : 

"Just  a  few  minntes  before  the  child  was  run 
over  by  the  train  she  bad  been  in  my  lap.  *  •  • 
She  was  in  my  Up  there  in  the  robin  just  a  few 
minutes  before  she  was  run  over  by  the  train. 
*  •  *  She  got  down  ont  of  my  lap  just  be- 
fore the  aoddent— a  short  time  before.'' 

And  this  evidence  of  the  mother  is  all  the 
eridenoa  as  to  bow  long  the  child  had  been 


on  or  near  the  track,  or  going  in  the  direc- 
tion of  the  right  of  way  or  track,  before  the 
injury  to  it  happened.  It  was  proven  that 
the  trade  commences  to  curve  inward  to  the 
west  about  125  steps  back  from  where  the 
child  was  killed.  It  was  shown  that  there 
was  considerable  undergrowth  and  bushes 
on  the  right  of  way,  on  each  side  of  the  track, 
reaching  to  within  two  or  three  feet  of  the 
rails.  The  bushes  had  grown  to  the  height  of 
eight  or  ten  feet,  according  to  one  witness. 
There  were  no  bushes  between  the  rails. 
The  witness  Dublin  testified  as  follows : 

"I  made  observation  with  another  party. 
•  •  *  We  got  at  the  point  where  the  child 
was  killed — where  the  blood  stain  was  on  the 
cross-ties — and  then  stepped  back  up  the  track 
between  130  and  160  stepst— not  over  160  steps 
— and  when  we  got  at  that  point  we  looked  back 
towards  the  point  where  the  child  was  killed— 
where  the  blood  stain  was  on  the  ties.  I  have 
been  there  when  the  bushes  were  there  and  be- 
fore they  had  been  cut  off.  When  the  bushes 
were  there  on  the  right  of  way  and  before  they 
bad  been  cut  off  you  couldn't  stand  at  the  point 
between  130  and  160  steps  from  the  blood  stain 
and  see  anybody  at  that  place  unless  they  were 
within  five  or  six  feet  of  the  track.  At  that 
time  and  under  those  conditions  you  conldn't 
have  seen  a  child  18  months  old  back  at  that 
point  looking  to  the  place  the  child  was  killed, 
until  the  child  had  gotten  within  five  or  six  feet 
of  the  track.  You  couldn't  have  seen  the  child 
back  more  than  five  or  six  feet  from  the  track 
proper.  The  bushes  and  undergrowth  would 
have  prevented  any  one  seeing  the  child  until 
it  had  gotten  within  five  or  six  feet  of  the 
track." 

E.  B.  Perkins,  of  Dallas,  and  Marsh  &  Me- 
nwaine,  of  Tyler,  for  appellant.  Perkins  & 
Perkins,  of  Rusk,  and  W.  J.  Townsend,  of 
Austin,  for  appellees. 

LEVT,  J.  (after  stating  the  facts  as  above). 
[1-S]  A  question  made  by  the  assignments  is 
whether  or  not  the  evidence  in  the  record  in 
support  of  the  plaintiffs'  action  for  damages 
is  legally  sufficient  to  support  the  findings  by 
the  Jury  that  the  death  of  the  child  was  the 
proximate  result  of  the  negligent  failure  of 
the  operatives  of  the  train  to  keep  a'prc^er 
lookout.  The  blood  slalns  on  the  cross-ties 
outtjide  and  near  the  east  rail,  and  at  no  oth- 
er place,  at  a  point  between  eight  and  ten 
feet  north  of  the  private  crossing,  would  in- 
dicate that  the  child  met  her  death  at  that 
particular  place.  She  was  then  outside  of 
and  near  the  east  rail,  and  not  on  the  track 
between  the  rails.  The  fact  that  the  child 
met  her  death  at  the  point  mentioned,  in  con- 
nection with  the  further  fact  that  the  train 
was  seen  to  stop  at  the  crossing,  would  author- 
ize the  inference  that  the  locomotive  struck 
and  killed  her.  In  order  to  reach  the  ties 
near  the  east  rail,  the  child,  in  coming  from 
the  house  located  on  the  west  side  of  the 
track,  must  have  crossed  the  track  at  some 
moment  before  being  struck  by  the  locomo- 
tive. But  how  long  she  was  upon  the  right 
of  way  or  near  the  track  in  advance  of  the 
train  does  not  appear  except  from  presump- 
tion.  According  to  the  mother's  evidence  the 
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child  waa  in  her  lap  In  the  honse  "a  few  min- 
utes before,"  "Just  a  short  time  before,"  the 
injury.  In  this  "few  minutes  before"  the  in- 
jury the  child.  In  order  to  reach  the  place 
of  injury,  would  have  to  walk  135  yards,  the 
distance,  it  appears,  from  the  house  to  tlie 
crossing.  From  common  knowledge  a  child 
of  that  age  may  not  walk  that  distance  very 
rapldl.v.  And  it  appears  that  the  freight 
trnln,  headed  In  the  direction  of  the  cross- 
ing, was  running  at  a  si)eed  of  25  or  30  miles 
an  hour.  It  does  not  appear  from  any  evi- 
dence where  the  train  was  "a  few  minutes 
before"  the  injury,  but  all  the  circumstances 
reasonably  point  to  the  only  inference  that 
the  train  was  fast  approaching  the  crossing 
at  the  time  the  child  reached,  or  very  nearly 
so,  the  crossing.  But  there  does  not  appear 
any  evidence  to  show,  or  drcumstances  tend- 
ing to  show,  that  the  operatives  of  the  train 
saw  the  child  at  any  time  at  any  point  be- 
fore the  Injury,  except  the  bare,  unexplained 
fact  that  the  train  stopped,  the  caboose  rest- 
ing on  the  crossing.  This  act  of  stopping 
the  train  at  the  place  would  indicate  that  the 
operatives  of  the  train  had  tried  to  stop  the 
train  either  before  actually  striking  or  upon 
striking  the  child.  And  the  circumstances 
are  In  keeping  with  the  inference  that  the 
operatives  of  the  train  did  not  discover  the 
child  in  time  to  avoid  striking  her.  The  Jury 
in  this  case  even  so  found.  And  the  opera- 
tives of  the  train  could  not,  it  appears,  from 
a  point  160  steps  from  the  place  where  the 
child  was  killed,  see  the  child  on  the  right 
of  way,  by  reason  of  the  bushes,  and  "until 
the  child  had  gotten  within  five  or  six  feet  of 
the  track."  There  does  not  appear  any  evi- 
dence as  to  the  distance  within  which  the 
train  could  be  stopped,  running  as  It  was  at 
the  speed  of  25  or  30  miles  an  hour.  A  rea- 
sonable lookout,  varying  according  to  the 
danger  and  all  surrounding  circumstances,  to 
discover  Infants  near  or  on  the  track  is  a 
duty  devolving  on  those  in  charge  of  a  moving 
train.  Railway  Co.  v.  Hammer,  34  Tex.  Civ. 
App.  3.54,  78  R.  W.  708.  But  a  failure  of  the 
operatives  of  the  train  to  keep  a  proper  look- 
out along  the  track,  if  they  do  fall,  can  only 
be  deemed  the  proximate  causQ  of  the  death 
of  an  infant  near  the  track  when  it  appears 
that  the  keeping  of  such  lookout  would  have 
prevented  the  Injury  resulting  in  death. 
Railway  Co.  v.  Shoemaker,  98  Tex.  451,  84 
S.  W.  1049.  And  here  It  appears  from  all 
legitimate  inferences  that  the  child  was  not 
discernible  by  the  operatives  of  the  train  at 
any  time  before  she  reached  a  point  within 
live  or  six  feet  of  the  track,  and  then  so  near 
in  advance  of  the  approaching  train  as  to 
render  unavoidable  her  being  struck  by  the 
locomotive.  It  cannot  be  presumed  that  the 
oi>eratives  failed  to  keep  a  proper  lookout, 
but  such  fact  would  have  to  appear  by  evi- 
dence or  inference  from  circumstances.  The 
condition  of  the  right  of  way  is  important  In 


the  case  only  as  an  inddoit  affecting  the 
question  as  to  whether  or  not  a  proper  look- 
out was  kept  by  ttaoM  in  charge  of  the  train. 
It  Is  concluded  that  the  judgment  ifionld 
be  reversed,  and,  in  view  of  ttte  record,  that 
the  cause  be  remanded,  and  it  is  aecordins- 
ly  so  ordered. 


SESSIONS  et  al.  v.  SANDERS  et  aL 
(No.  1872.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

I>ec.  28,  1917.     On  Motion  for  Rehearing, 

Jan.  3,  1918.) 

1.  Biixs  AND  NoTXB  «=>623-^ooD  Faith- 
Evidence. 

In  an  action  to  cancel  a  deed  given  by  plain- 
tiffs on  part  of  their  homestead,  and  to  restrain 
a  sale  under  a  vendor's  lien,  reserved  in  a  note 
for  the  purchase  price  assigned  to  defendants, 
evidence  held  to  require  a  finding  that  the  hold- 
er of  the  vendor's  lien  note  knew  that  such  con- 
veyance was  part  of  a  adieme  to  obtain  the 
payment  of  an  antecedent  debt,  and  that  he  was 
therefore  not  an  innocent  holder  for  value. 

On  Motion  for  Rehearing. 

2.  Appeal  and  Ekbob  «S31175(1)— Disposi- 
tion OF  Cadsb— Final  Judoicenx. 

In  an  action  to  cancel  a  deed  on  part  of 
plaintiffs'  homestead,  and  to  restrain  foreclosure 
of  a  vendor's  lien  thereon,  reserved  in  a  note 
assigned  to  defendant,  where  judgment  refusing 
relief  against  the  holder  of  the  note  is  reversed 
on  facts  showing  plaintiffs  are  entitled  to  the 
relief  asked,  judgment  will  be  entered  withoat 
remand  to  enable  defendant  to  recover  a  per- 
sonal judgment  on  the  note;  no^  such  relief  hav- 
ing been  demanded,  and  the  trial  court  having 
no  jurisdiction  thereof. 

3.  Judgment  ©=>i590(4)  —  Conclusiveness  — 
Matters  Not  in  Issue. 

A  decree  canceling  a  deed  for  part  of  plain- 
tiffs' homestead  and  enjoining  the  assignee  of  a 
vendor's  lien  note  from  selling  the  property  will 
not  bar  an  action  at  law  on  the  note,  where 
personal  liability  on  the  note  was  not  litigated. 

Appeal  from  District  Court,  C!herokee 
County;  U  D.  Gulnn,  Judge. 

Action  by  Laura  Sessions  and  others 
against  Armistead  Sanders  and  others. 
Judgment  for  defendants,  and  piaintUTs  ap- 
peaL    Reversed  and  rendered. 

John  C.  Box,  of  Jacksonville,  for  appel- 
lants. Norman,  Shook  &  GllMson,  of  Rusk,  for 
appellees. 

HODGES,  J.  [1]  In  1914  Laura  Sessions 
owned  In  her  separate  right  a  tract  of  land 
of  less  than  200  acres,  which  slie  and  her 
husband,  Owen  Sessions,  occupied  as  a  home- 
stead. Both  of  them  were  aged  negroes,  and 
appear  to  have  had  little  property  besides 
this  tract  of  land.  In  November,  1914,  Laura 
and  her  husband  executed  a  deed  conveying 
to  Armistead  Sanders,  a  relative,  79  acres 
of  the  homestead  tract  for  a  cash  considera- 
tion of  $10,  and  a  note  for  $375,  payable  one 
year  after  date,  in  which  the  vendor's  Hen 
was  retained.  This  note  passed  by  assign- 
ment to  the  appellee  T.  S.  Hatton,  who  later 
filed  suit  thereon  and  sought  a  foreclosure  of 
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the  vendor's  lien  therein  remlned.  In  due 
course  of  time  a  Judgment  was  rendered  on 
the  note  In  Hatton's  favor  and  for  a  fore- 
closure of  tbe  lien.  Sessions  and  his  wife 
were  not  parties  to  that  suit,  and  claim- 
ed that  they  knew  nothing  of  Its  existence 
nntU  some  time  after  a  Judgment  had  been 
rendered.  Before  any  order  of  sale  was  Is- 
sued on  that  Judgment  they  Instituted  this 
suit  against  Armlstead  Sanders  and  T.  S. 
Hatton  and  the  sheriff  of  Cherokee  county. 
In  It  they  asked  that  the  deed  theretofore 
made  by  Sessions  and  his  wife  to  Armlstead 
Sanders  be  canceled,  and  that  the  sale  of 
their  land  under  the  decree  foreclosing  the 
render's  Hen  in  fttror  of  Hatton  be  enjoin- 
ed. They  sought  this  relief  upon  the  ground 
that  tbe  transaction  In  which  the  note  and 
deed  originated  was  a  device  to  Incumber  a 
part  of  their  hprnestead  with  a  mortgage  to 
secure  the  payment  of  a  pre-existing  debt 
due  from  Owen  Sessions  to  Hatton,  which 
was  well  known  to  Hatton  and  In  which  he 
took  part  lliey  allege  that  they  were  old 
and  Ignorant  and  unfamiliar  with  such  af- 
fairs, and  did  not  understand  the  nature  of 
the  transaction.  In  a  trial  before  the  court 
without  a  Jury  a  Judgment  was  rendered  can- 
cellng  the  deed  from  Sessions  and  wife  to 
Sanders,  but  tbe  court  refused  to  restrain 
the  enforcement  of  the  Judgment  In  sub- 
stance the  court  finds  that  the  property  in 
controversy  was  the  homestead  of  Sessions 
and  wife;  that  the  deed  and  note  referred 
to  were  executed  In  pursuance  of  a  scheme 
to  Incumber  the  homestead  to  secure  the  pay- 
ment of  a  debt  to  Hatton,  but  that  Hatton 
was  not  a  party  to  that  scheme  and  was  an 
Innocent  bolder  of  the  note  for  value,  and 
for  that  reason  was  entitled  to  be  protected 
In  his  Uen.  The  api)eUants  Sessions  and 
wife  appeal  from  that  portion  of  the  Judg- 
ment which  refitsed  tbe  relief  sought  against 
Hatton ;  they  claim  that  the  evidence  was  of 
such  character  that  the  court  should  have 
granted  all  the  relief  prayed  for. 

The  court  having  found  that  the  proiieity 
in  controversy  was  a  part  of  the  homestead 
of  the  appellants,  and  that  tbe  execution  of 
the  note  and  deed  was  a  device  for  mortgag- 
ing the  homestead  for  the  payment  of  the 
debt  due  Hatton,  a  failure  to  enjoin  the  en- 
forcement of  the  Judgment  can  be  sustained 
only  upon  the  ground  that  Hatton  was  Justt- 
fiaUy  Ignorant  of  the  intention  of  the  par- 
ties. We  are  of  the  opinion  that  the  state 
of  the  evidence  is  such  as  to  show  that  Hat- 
ton either  knew  the  true  nature  of  this  trans- 
action, or  was  familiar  with  circumstances 
which  clearly  indicated  .the  purpose  of  the 
parties.  The  undisputed  testimony  shows 
that  the  appellants'  tract  of  land  consisted 
of  less  than  200  acres,  that  Owen  Sessions 
was  indebted  to  Hatton  in  the  sum  of  $375, 
and  that  Hatton  was  pressing  him  for  the 
payment  of  the  debt.  Sessions  had  proposed 
a  lease  or  some  khid  of  a  device  by  which 


to  secure  Hatton,  but  Hatton  had  Informed 
him  that  nothing  less  than  an  absolute  con- 
veyance of  the  property  would  be  valid.  The 
evidence  shows  that  Hatton  devised  the  plan 
of  having  Sessions  convey  the  land  to.  San- 
ders and  Sanders  execute  tbe  note  which  was 
given  In  consideration  of  the  conveyance.  It 
was  further  shown  that  Hatton  alone  selected 
the  quantity  of  land  that  was  to  be  con- 
veyed, designated  tbe  lines,  and  determined 
what  the  price  should  be,  without  any  con- 
ference or  agreement  with  Sanders;  that 
he  furnished  the  sum  of  $10,  which  was  paid 
as  a  cash  consideration;  that  he  had  the 
note  and  deed  prepared  by  an  attorney,  who 
acted  upon  his  instructions  alone ;  that  he 
had  an  assignment  of  the  note  prepared  from 
Sessions  to  himself,  and  then  sought  the  par- 
ties and  had  the  papers  executed  according 
to  his  own  dictation.  When  he  repaired  to' 
the  place  where  the  papers  were  to  be  sign- 
ed he  found  that  Sanders  was  not  there: 
he  took  the  trouble  to  go  out  and  bunt  hUn 
up  and  bring  him  there.  He  Imew  that  San- 
ders did  not  know  how  much  land  he  was 
buying,  nor  how  much  he  was  to  pay  for  it. 
Tlie  evidence  also  t«id3  strongly  to  show 
that  Hatton  knew  that  Sessions  and  his  wife 
were  to  remain  in  the  undisturbed  possession 
of  the  property.  When  the  note  matured  he 
never  even  demanded  payment  of  Sanders, 
but  instituted  a  suit  for  the  purpose  of  fore- 
closing his  lien.  He  admitted  on  cross-exam- 
ination that  in  consummating  the  transac- 
tion he  was  looking  after  getting  enough  land 
to  secure  his  debt.  It  is  Inconceivable  that 
a  man  of  ordinary  Intelligence,  occupsrlng  th* 
situation  that  Hatton  did,  as  familiar  as  h« 
was  with  the  condition  of  the  parties  and 
every  detail  of  the  transaction,  could  have 
been  duped  Into  belierlng  that  the  convey- 
ance from  Sessions  and  wife  to  Sanders  was 
a  bona  fide  sale  of  the  land. 

We  are  always  reluctant  to  disturb  tbe 
Judgment  of  a  trial  court  upon  issues  of 
fact,  but  in  this  instance  we  think  the  state 
of  the  evidence  is  such  that  it  Is  our  duty  to 
reverse  this  ruling  and  render  Judgment  for 
the  appellants;  and  It  is  accordingly  so  or- 
dered. 

On  Motion  for  Rehearing. 

12,  3]  Appellee  T.  S.  Hatton  has  filed  a  mo- 
tion for  rehearing,  in  which  he  asks  that  this 
case  be  remanded  Instead  of  Judgment  being 
here  rendered.  This  modification  In  the  or- 
der of  this  court  Is  sought  upon  the  ground 
that  appellee  Hatton.  if  not  entitled  to  a  Men. 
upon  the  premises  referred  to,  is  entitled  to 
a  personal  Judgment  against  Sessions  and 
bis  wife  for  the  amount  of  the  original  In- 
debtedness. This  suit  was  one  for  the  pur- 
pose of  enjoining  the  sale  of  the  premises 
described,  and  to  cancel  the  deed  which  It 
was  alleged  was  designed  as  a  mortgage.  No 
personal  Judgment  is  sought  against  the  ap- 
pellants In  that  proceeding;  In  fact,  in  the 
absence  of  a  Hen,  the  district  court  would 
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be  witboat  Jarlsdlctlon  to  render  a  person- 
al Judgment  against  the  appellants  for  tbe 
amount  sued  for.  The  Judgment  rendered 
by  this  court  will  have  no  effect  upon  the  right 
of  the  appellee  Hatton  to  institute  proper 
proceedings  for  the  purpose  of  recovering  a 
personal  Judgment  against  tbe  appellants  in 
a  court  of  competent  Jurisdiction. 
The  motion  for  rehearing  is  overruled. 


MENEFEE  et   al.   v.   COLLEY.     (No.  1858.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Dec  7,  1917.     Rehenring  Denied 
Jan.  8,  1918.)    . 

1.  TRESPASS  TO  Tbt  Title  «=»41(1)  —  Evi- 
dence—Title. 

In  trespass  to  try  title,  proof  by  plaintiff  of 
actual  possession,  under  claim  of  ownership, 
without  reference  to  whether  it  was  continuous 
within  the  statute  of  limitations  or  not,  was 
prima  facie  evidence  of  title,  sufficient.  Unless 
rebutted,  to  authorize  recovery  against  a  de- 
fendant entering  upon  the  land  a  few  months 
before  and  taking  possession  tbeneof  from  a 
tenant  without  plaintiff's  consent. 

2.  Execution  ^==>320  —  Recitals  in  Sheb- 
iff's  Deed. 

Recital  in  sheriff's  deed  that  it  was  made 
under  an  alias  execution  on  a  judgment,  after 
proper  levy  and  advertisement,  is  not  conclusive, 
though  a  long  time  has  elapsed  since  tbe  date  of 
such  deed,  but  it  is  merely  some  evidence  such 
execution  was  issued  and  levied ;  such  recital 
not  being  one  tbe  sheriff  is  required  to  make  in 
discharge  of  his  official  duty. 

Appeal  from  District  Court,  Cherokee 
County ;  L.  D.  Ouinn,  Judge. 

Action  by  Mary  E.  CoUey  against  Joseph 
Menefee  and  another.  From  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Tbe  suit  was  by  ai^)ellee  against  appellants 
Joseph  Menefee  and  Henry  Lacy.  It  was  to 
try  the  title  to  and  for  possession  of  730 
acres  of  the  Brooks  Williams  survey  in 
Cherokee  county.  Appellants  disclaimed  title 
to  all  except  556  acres  of  the  land,  and  an- 
swered, as  to  the  556  acres,  by  a  plea  of  "not 
guilty."  The  trial  was  to  the  court  without 
a  Juiy.  Tbe  appeal  is  from  a  judgment  in 
favor  of  appellee  for  the  whole  of  the  730- 
acre  tract.  It  appeared  that  appellant  Lacy 
was  a  tenant  of  his  co-appellant,  and  that 
his  rights,  if  any  be  had,  were  referable  en- 
tirely to  bis  tenancy.  Therefore  the  fact  that 
he  is  a  party  to  the  appeal  will  be  Ignored  in 
what  is  to  be  said,  and  the  controversy  will 
be  treated  as  one  between  Menefee  and  appel- 
lee only,  as  it  in  fact  is. 

Hurt  &  Hurt  and  Geo.  A.  Titterington,  both 
of  Dallas,  for  appellants.  Thomas  B.  Green- 
.wood,  of  Palestine,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  The  court  found  that  from  1878  to 
the  trial  of  tbe  case  in  February,  1917,  appel- 
lee openly  claimed  to  own  the  730-acre  tract 
(of  which  the  556  acres  In  controversy  were 
a  part)  described  in  her  petition,  and  that 


each  ot  the  years  intervening,  except  the  year 
1905,  having  rendered  same  for  tbe  purpose, 
she  paid  all  taxes  assessed  against  the  land. 
The  court  further  found  that  during  periods  of 
four  years  and  less  each-  between.  1878  and 
1901,  appellee  (by  tenants)  was  in  ftctual  pos- 
session of  tbe  land,  and  that  continuously 
from  1901  to  November  21, 1916,  she,  dalming 
a  ri^t  to  it  under  a  deed  (describing  It)  to 
her  and  her  deceased  husband  (whose  interest 
she  bad  acqtiired)  from  heirs  of  Wm.  Brad- 
shaw,  deceased  (under  whom  appellants 
claimed),  dated  December  9,  1886,  and  duly 
recorded  May  2,  1896,  by  tenants  bad  actual, 
peaceable,  and  adverse  possession  of  tbe  land, 
using  and  enjoying  it  and  cultivating  por- 
tions of  the  656  acres  thereof  claimed  by  ap- 
pellant The  court  further  found  that  ap- 
pellant "on  advice  of  counsel  camped  on  the 
556  acres,  which  was  then  in  tbe  actual  pos- 
session of  plaintiff's  tenants,  and  boarded 
with  one  of  plaintifTs  tenants  from  August  to 
November  21,  1916,"  when  "plaintifTs  ten- 
ants vacated  the  land."  leaving  appellant  in 
possession  thereof.  The  finding  that  appel- 
lee's possession  of  tbe  land  was  continuous 
from  1901  to  November  21,  1916,  is  atUcked 
on  the  ground  that  it  was  without  the  sup- 
port of  testimony.  The  sufficiency  of  the 
testimony  to  support  tbe  other  findings 
specified  is  not  questioned  in  any  of  the  as- 
signments. 

[1]  A  phase  of  the  case  presented  by  ^e 
unchallenged  findings  specified  therefore  .is 
that  appellee  was  in  the  actual  possession  of 
the  land,  claiming  to  own  it  when  appellant 
entered  upon  same  and  took  the  possession 
thereof  from  her  tenant  without  her  consent, 
and  was  holding  same  at  the  time  of  the 
trial. 

Such  prior  actual  possession  by  appellee, 
without  reference  to  whether  it  was  contiii-  - 
uous  within  the  meaning  of  the  statute  of 
limitations  or  not,  was  prima  facie  evidence 
of  title  in  her  and  entitled  her  to  recover  as 
she  did,  unless  it  was  rebutted  by  testimony 
showing  that  she  did  not  have  the  title.  Keys 
V.  Mason,  44  Tex.  140;  House  v.  Reavis,  89 
Tex.  626,  35  8.  W.  1063 ;  Klrby  v.  Boaz,  41 
Tex.  Civ.  App.  282,  91  S.  W.  642 ;  Randell  v. 
Robinson,  172  S.  W.  735;  Teagarden  v.  Put- 
ten,  48  Ter.  Civ.  App.  571,  107  S.  W.  90©. 

Appellant  claims  that  the  presumption  of 
title  in  appellee  arising  from  her  prior  pos- 
session of  the  land  was  overcome  by  testi- 
mony showing  that  the  title  was  in  him  and 
others,  as  heirs  of  one  Walter  West  or  his 
descendants ;  or  if  it  was  not,  that  it  was  in 
one  G.  W.  Copeland.  The  claim  Is  predlcate<l 
on  teatiinony  showing,  as  found  by  the  court  .- 
(1)  That  Rusk  and  llendenson  for  the  uiie  of 
Starr,  on  November  p,  1851,  recovered  a 
judgment  against  Wm.  Bradshaw  and  others 
for  $1,231;  (2)  that  on  September  5,  1853, 
tlie  sheriff  of  Cherokee  county,  as  sum,  by  a 
deed  containing  a  recital  that  it  was  made 
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"under  an  alias  execution  on  said  Judgment 
after  proper  levy  and  advertisement,"  con- 
veyed "all  of  the  right,  title,  and  interest  of 
Wm.  Bradshaw"  in  the  land  to  3.  8.  Able  and 
W.  P.  Brittaln,  who  conveyed  to  G.  W.  Cope- 
land  May  10,  1854,  who  conveyed  the  title  he 
derived  from  Able  to  Jesse  Duren  November 
24,  1886,  who  conveyed  the  566  acres  In  con- 
troversy to  Walter  West  January  30,  1860; 
that  said  West  resided  on  said  556  acres  from 
1880  to  Novemt>er  27,  1866,  when  he  died  in- 
testate; (3)  that  appellant's  mother,  who 
died  before  this  suit  was  commenced,  was  a 
daughter  of  said  West,  and  after  bis  death 
married  T.  A.  Ondsey  (appellant's  stepfa- 
ther), who  resided  on  the  556  acres  until  about 
1872. 

[2]  The  conclusion  of  the  court.  In  the  face 
of  the  findings  specified,  that  appellants  had 
wholly  ftilled  "to  establish  any  title  whatso- 
ever in  themselves,"  is  challenged  as  unau- 
thorised. "Fbe  conclusion  was  based  on  a  fur- 
ther finding  made  by  the  oourt  "that  no  valid 
execution  was  issued  oa  said  Judgment  (In 
favor  of  'Rnsk  and  Henderson  for  the  use  of 
Starr  against  Wm.  Bradshaw),  and  Uiat  no 
valid  sherUTs  sale  was  ever  made  under  any 
execution  on  said  Judgment."  The  parties 
having  agreed  "that  after  proper  search  no 
execution  or  sheriff's  return  thereon"  issued 
on  the  Judgment  In  question  could  be  found, 
appellant  Insists  that  the  court  should  have 
treated  the  recital  in  the  sheriff's  deed  as 
establishing  as  a  fact  that  an  execution  was 
issued  oa  ttte  Judgment  and  levied  upon  the 
land.  If  It  should  be  conceded  that  the  court 
might,  because  of  the  long  time  which  had 
elapsed  between  the  date  of  the  sheriff's  deed 
and  the  date  of  the  trial,  have  presumed  that 
an  execution  was  issued  on  the  Judgment,  It 
must  be  further  conceded  that  be  was  not 
bound  to  Indulge  such  a  presumption.  The 
recital  by  the  sheriff  In  his  deed  was  not  one 
he  was  required  to  make  in  the  discharge  of 
his  oflScial  duty.  Howard  v.  North,  5  Tex. 
290,  51  Am.  Dec.  769 ;  and  see  3  Freeman  on 
Executions,  S  329.  The  most  appellant  had  a 
ri^t  to  claim  on  acconnt  of  the  recital  was 
that  the  court  under  the  circumstances  of  the 
case  should  consider  it  as  evidence  on  the 
issue  as  to  whether  the  title  of  Wm.  Brad- 
shaw passed  to  Able  and  Brittain  by  a  sale 
made  <>y  the  dierlff  under  the  Judgment  or 
not  We  think  the  conclusions  of  the  court 
that  the  sheriff  was  not  authorized  by  a 
valid  execnticHt  issued  on  that  Judgm«it  to 
fsell  the  land,  and  therefore  that  the  title  in 
Wm.  Bradshaw  did  not  pass  to  Able  and 
Brittaln,  were  amply  supported  by  testimony 
idiowing  that  in  a  suit  commenced  by  Wm. 
Bradshaw  against  Jesse  lOnren  In  1859  judg- 
ment was  rendered  in  1869  in  favor  of  said 
Bradshaw's  administrator  against  Duren's 
administrator;  that  It  was  determined  by 
the  finding  of  a  Jnry  In  that  case  that  Dur- 
en's claim  of  title  to  the  land  by  virtue  of  a 


sheriff's  sale  thereof  was  "fraudulent  and 
Illegal" ;  and  that  on  September  21,  1872,  by 
virtue  of  a  writ  Issued  August  12,  1872,  on 
the  Judgment  in  his  favor,  Wm.  Bradshaw's 
administrator  was  by  the  sheriff  of  Cherokee 
county  placed  in  possession  of  the  land  "by 
agreement  of  parties  living  on  said  land." 
The  "parties"  then  living  on  the  land,  It 
seems  from  the  testimony  and  findings  of  the 
court,  were  parties  who  claimed  a  right  to  be 
there  as  the  successors  to  the  title  in  Walter 
West.  It  was  not  shown  that  any  one  ever  In 
any  way  asserted  a  claim  to  the  land  under 
the  sherifTs  deed  between  1872,  when  the 
administrator  of  Wm.  Bradshaw  was  placed 
in  possession  thereof  as  stated,  and  1916, 
when  appellant  took  possession  thereof  as 
stated.  A  fair  Inference  from  the  facts  recited 
was,  we  think,  that  the  sale  by  the  sheriff  was 
not  authorized  by  an  execution  Issued  on  the 
Judgmoit.  If  the  sale  was  not  so  authorized. 
It  was,  of  course,  void,  and  the  sheriff's  deed 
passed  nothing  to  the  purdiaser.  Woflord  v. 
McKinna,  23  Tex.  36s  76  Am.  Dec.  53. 

Having  reached  the  conclusion  that  find- 
ings of  the  court  specified  were  authorized  by 
the  testimony  and  support  the  Judgment,  It  Is 
not  necessary  to  inquire  whether  other  find- 
ings made  by  the  court,  and  which  also  suf- 
ficiently support  the  Judgment,  were  author- 
ized by  the  testimony  or  not 

The  Judgment  la  affirmed. 


FRETWELL  v.  POLIAKD  et  al.    (No.  18J&) 

(Court  of  Civil  Appeals  of  Texas.    Teiarkana. 

Nov.  30,  1917.     On  Motion  for  Rehearing, 

Dec.  20,  1917.) 

1.  Appeal  ano  Erbob  «=9l078(4)— Bbief— 
MATTEas  Reviewable  —  Sufficienot  or 
Evidence. 

Where  the  assignments  in  oppellant's  brief 
do  not  challenge  the  sufficiency  ot  the  evidence 
to  support  the  verdict,  the  Court  of  Civil  Ap- 
peals is  not  called  upon  to  do  so  by  the  oral  ar- 
gument of  the  parties  on  such  qnestion  when 
the  cause  was  submitted. 

2.  Appeal  and  Erbob  ®=»a82(8)— Habmiess 
Error— Admission  or  Evidence. 

Where  an  abstract  of  title  in  its  entirety 
was  introduced  in  evidence  by  a  party  in  tres- 
pass to  try  title,  he  cannot  complain  of  the  in- 
troduction of  a  part  thereof  by  the  other  party. 

3.  Evidence  <S=»219(I)— Title— Payment  of 
Taxes— Admissibility. 

Proof  that  one  did  not  render  land  for  tax- 
es after  a  certain  time  was  admissible  as  a  cir- 
cumstance to  show  that  the  land  was  conveyed 
under  a  certain  instrument. 
4   Appeal    and    Erbor    ®=>204(1) — Maitter 
Reviewable  —  Evidence  —  Necessity    vob 
Objection. 
Complaint  cannot  be  made  of  admission  of 
evidence  not  objected  to. 
5.  Trial  i0=»3.i2(1)  —  Questions  to  Jury  — 
Weight  of  Evidence  —  Leqality  of  Evi- 
dence. 
A  question  to  the  jury,  "Do  you  find  that 
the  evidence  showed  by  a  preponderance  there- 
of that  on  the  12th  day  of  December,  1877,  I. 
M.  Ball  and  B.  T.  Estes  conveyed  to  J.  D.  Ma- 
son 640  acres  of  land  out  of  the  G.  M.  Akin 


^9For  other  cases  ace  same  topic  and  KBY-NDHBSR  la  all  Key-Numbwed  Dlgssta  and  Indaxea 


Digitized  by  LjOOQIC 


184 


200  SOUTHWESTERN  RBPORTER 


(Tex. 


headright  anrrey,  containing  2,687  acree.  being 
patent  805,  and  abstract  No.  1,  and  situated 
on  the  line  of  Bowie  and  Red  River  counties, 
being  the  640  acres  of  which  the  440  acres  in 
controversy  is  a  part,"  was  not  on  the  weight 
of  the  evidence,  or  as  delegating  to  the  jury 
the  right  to  pass  on  the  legality  of  evidence; 
the  question  Deing  as  to  the  identity  of  land 
conveyed. 

On  Motion  for  Rehearing. 

6.  Appeal  and  Errob  <g=262(2)— Mattebs 
Reviewable— Exceptions— Necessity  fob. 
Refusal  of  a  motion  for  a  directed  verdict, 
if  it  could  be  treated  as  a  requested  special 
charge,  is  not  ground  for  complaint  where  no 
exception  was  talcen  to  the  ruling. 

Appeal  from  District  Court,  Bowie  Coun- 
ty; H.  F.  O'Neal,  Judge. 

Trespass  to  ti?  title  by  B.  H.  Fretwell 
against  S.  R.  Pollard  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed.   Motion  for  rehearing  overruled. 

Appellant  was  the  plaintiff  In  the  court 
below.  His  stilt  was  against  appellees  W. 
B.  Munson,  J.  T.  Munson,  and  S.  R.  Pollard, 
to  try  the  title  to  440  acres  of  the  0.  M.  Akin 
survey  of  2,637  acres  In  Bowie  county.  It 
appeared  from  the  testimony  that  I.  M.  Ball 
and  B.  T.  E^Btes  owned  the  land  on  December 
12,  1877,  that  said  Ball  died  testate  In  1893, 
and  that  said  Estes  died  testate  In  1902,  and 
that  appellant  bad  acquired  such  title,  and 
only  such  title,  as  said  Ball  and  said  Estes 
respectively  owned  each  at  the  date  of  his 
death.  The  contention  of  appellees  was  that 
Ball  and  Estes,  on  said  December  12,  1877, 
had  conveyed  the  land  to  one  J.  D.  Mason 
(whose  title  they  had),  and  therefore  that 
neither  said  Ball  nor  said  Estes  had  any 
title  to  or  Interest  in  the  land  at  the  date 
of  his  death.  It  further  appearing  that  ap- 
pellees had  the  title  to  the  land,  if  their  con- 
tention should  be  sustained,  the  court  sub- 
mitted to  the  Jury  an  Issue  as  to  whether 
said  Ball  and  said  Estes  conveyed  the  land 
to  said  Mason  on  said  December  12,  1877,  or 
not,  and  the  Jury,  having  answered  that  they 
did,  rendered  Judgment  that  appellant  take 
nothing  by  his  suit;  whereupon  he  prosecut- 
ed this  appeal. 

J.  B.  Manning,  of  New  Boston,  for  appel- 
lant. P.  A.  Turner,  E.  A.  Smltha,  T.  N. 
Graham,  and  J,  Q.  Mahaffey,  all  of  Tex- 
arkuna,  for  appellees. 

WIIiLSON,  0.  J.  (after  stating  the  facts 
as  above).  [1]  The  sufficiency  of  the  evi- 
dence to  support  the  finding  of  the  Jury  and 
Judgment  of  the  court  Is  not  challenged  by 
any  of  the  assignments  in  appellant's  brief. 
Those  assignments,  except  one  of  them  in 
which  complaint  is  made  of  the  form  of  the 
question  submitted  to  the  jury,  all  relate  to 
the  action  of  the  court  In  overruling  ob- 
jections made  by  appellant  to  the  admission 
of  testimony  offered  by  appellees.  This 
court,  therefore  if  it  might  do  so,  is  not  call- 
ed upon  to  review  the  evidence  and  deter- 


mine the  question  as  to  its  sufficiency  pre- 
sented by  the  oral  argument  of  the  parties 
when  the  cause  was  submitted.  Rules  24 
and  29  for  Courts  of  Civil  Appeals  (142  S.  W. 
xll) ;    Vernon's  Statutes,  art  1612. 

It  appeared  that  a  survey  containing  1,968 
acres  of  land,  situated  east  of  Boston,  la 
Bowie  county,  was  patented  to  C.  M.  Akin  In 
1844,  and  another  survey,  containing  2,637 
acres,  situated  west  of  Boston,  In  said  coun- 
ty, was  patented  to  said  Akin  in  1855.  The 
records  of  Bowie  county  were  destroyed  fn 
January,  1889.  Before  they  were  destroyed 
the  Texarkana  Abstract  Company  made  ab- 
stracts of  deeds  recorded  therein  affecting 
the  title  to  said  surveys  and  parts  f&ereof. 
At  the  trial  It  was  agreed  between  the  par- 
ties that  said  abstract  company  had  com- 
plied with  the  provisions  of  artlde  3705, 
Vernon's  Statutes,  and  that  the  abstracts 
made  by  It  of  deeds,  etc,,  affecting  the  title 
to  the  440  acres  of  the  2,637  acres  survey  In 
controversy  should  be  admitted  as  evidence, 
and  as  "prima  facie  true,"  subject  to  such 
objections  as  might  "apply  to  the  original 
Instruments  referred  to  by  such  abstracts." 
It  appeared  from  the  abstracts  that  on  De- 
cember 12,  1877,  I.  M.  Ball  and  B.  T.  Estes 
owned  a  tract  of  640  acres  In  the  2,637-acre 
survey  and  a  tract  of  640  acres  In  the  1,968- 
acre  survey,  and  that  said  Ball  and  said 
Estes  by  their  deed  of  that  date  conveyed  to 
one  J.  D.  Mason  land  described  in  said  deed, 
according  to  the  abstract  thereof,  as  follows: 

"All  our  interest  in  640  acres  of  the  H.  R.  S. 
of  C.  M.  Akin.  Reference  to  deed  from  O.  M. 
Akin  to  L.  M.  Rice  and  H.  D.  Mason." 

[2]  This  abstract,  except  the  second  of  the 
two  sentences  thereof  quoted  above,  was  of- 
fered in  evidence  by  appellees  and  admitted  by 
the  court  over  appellant's  objection  thereto 
on  the  ground  that  the  land  described  In  it 
was  not  the  land  in  controversy,  but  was  land 
In  the  Akin  1,968-acre  survey.  The  action 
of  the  court  in  admitting  the  abstract  Indi- 
cated is  the  basis  of  appellant's  first  asslgrn- 
ment  of  error.  As  it  appears  from  the  rec- 
ord that  after  said  abstract,  with  the  excep- 
tion stated,  was  admitted  over  his  objection, 
appellant  himself  offered  and  the  court  ad- 
mitted the  whole  of  the  abstract  as  evidence 
In  his  (appellant's)  behalf.  It  is  not  neces- 
sary to  determine  whether  the  part  offered 
by  appellees  was  admissible  In  their  behalf 
or  not  If  it  was  not,  appellant  could  not 
be  heard  to  complain  of  the  error  in  admit- 
ting it  after  he  himself  Introduced  the  en- 
tire abstract  in  evidence.  Eastland  t.  Man- 
ey,  81  S.  W.  574,  86  Tex.  Civ.  Ak>.  147; 
Canal  Co.  v.  Miller,  40  Tex.  Civ.  App.  460,  90 
S.  W.  206. 

Appellees  claimed  that  the  reference  in  the 
abstract  of  the  deed  from  Ball  and  Estes  to 
J.  D.  Mason  to  a  deed  from  Akin  to  L.  M. 
Bice  and  H.  D.  Mason,  which  was  made  in 
1846,  and  conveyed  640  acres  in  the  Akin 
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1,968-acre  surrey,  was  a  mistake  of  the  com- 
piler of  the  abstract,  and  that  the  reference 
should  have  been,  Instead,  to  a  deed  from 
said  Akin  to  L.  M.  Rice  alone,  made  In  1859, 
which  conTeyed  the  640  acres  In  the  2,637- 
acre  survey.  They  undertook  to  prove  their 
contention  by  circumstances  and  to  show 
that  the  land  Ball  and  Elates  In  fact  con- 
veyed to  J.  D.  Mason  by  their  deed  of  De- 
cember 12,  1877,  was  the  640  acres,  including 
the  440  acres  in  controversy,  in  said  Akin 
2,637-acre  survey. 

[3]  As  a  circumstance  tending  to  support 
their  contention,  appellees  offered,  and  the 
court  over  appellant's  objection,  on  the 
ground  that  it  was  Irrelevant  and  Imma- 
terial and  liable  to  mislead  the  Jury,  per- 
mitted appellees  to  prove  that  after  1877  nei- 
ther Ball  nor  Estes  rendered  any  of  the  land 
In  controversy  for  taxes.  When  it  is  re- 
membered that  "a  conveyance  of  land  may 
be  established  by  drctuustantlal  evidence" 
lUaines,  C.  J.,  in  Thompson  v.  Dutton,  71  S. 
W.  544,  96  Tex.  205),  we  think  it  is  plain 
that,  while  the  testimony  may  have  been  in- 
admissible because  a  proper  predicate  for  its 
admission  had  not  been  laid  (Bounds  v.  Lit- 
tle, 75  Tex.  S16, 12  S.  W.  1109),  it  was  not  sub- 
ject to  the  objection  urged  to  it  (Walker  v. 
V.  Pittman,  IS  Tex.  Civ.  App.  519,  46  S.  W. 
117;  Hemdon  v.  Burnett,  21  Tex.  Olv.  App. 
25,  50  S.  W.  581;  Lumber  Co.  v.  Gwin,  52  S. 
W.  110 ;  Lumber  Co.  v.  Bonner,  56  Tex.  Civ. 
App.  208,  120  S.  W.  577;  McMahon  v.  Mo- 
Donald,  51  Tex.  Civ.  App.  613,  113  S.  W.  322 ; 
Surghenor  v.  Ducey,  139  S.  W.  23). 

[4]  Therefore  the  second  assignment  is 
overruled,  as  is  the  third,  for  the  same  rea- 
son, and  also  because  It  does  not  appear  from 
anything  in  the  record  that  the.  testimony  of 
the  witnesses  S.  C.  Ball  and  W.  L.  Estes  was 
objected  to  when  same  was  offered  by  appel- 
lees. 

[t]  The  question  submitted  by  the  court  to 
the  Jury  was  as  follows: 

"Do  you  find  that  the  evidence  showed  by  a 
preponderance  thereof  that  on  the  12th  day  of 
Dwember,  1877,  I.  M.  Ball  and  B.  T.  Estes 
conveyed  to  J.  t>.  Mason  640  acres  of  land  out 
of  the  G.  M.  Akin  headright  survey,  containing 
2,637  acres,  being  patent  895  and  abstract  No. 
1.  and  situated  on  the  line  of  Bowie  and  Bed 
River  ooonties,  being  the  640  acres  of  wltich  the 
440  acres  in  controversy  is  a  part?" 

Appellant  insists  that  the  question  was  on 
tbe  weight  of  the  evidence,  in  that  "the 
court  assumed  that  the  land  described  in  the 
deed  from  C.  M.  Akin  to  K  M.  Rice  and  H. 
D.  Mason  was  a  part  of  the  C.  M.  Akin  west 
survey,  patent  No.  896,"  and  was  further  ob- 
Jectioiwble  because  "It  delegated  to  the  Jury 
tbe  right  to  pass  upon  tlie  legality  of  the 
evidence."  It  is  clear,  we  think,  that  the 
question  is  not  subject  to  either  of  the  ob- 
jections urged  to  it. 

Appellant  having  failed  to  show  error  re- 
quiring a  reversal  of  the  Judgment,  it  is  af- 
firmed. 


On  Motion  for  Rehearing. 

[6]  In  his  motion  appellant  Insists  that  he 
did  in  his  assignments  question  the  suffi- 
ciency of  the  evidence  to  support  the  Judg- 
ment, and  that  the  statement  to  the  contrary 
in  the  opinion  of  this  court  is  erroneous. 
Carefully  re-reading  his  brief,  we  find  that 
api)ellant  complains  in  one  of  the  assign- 
ments of  the  action  of  the  court  in  refusing 
to  give  to  the  Jury  a  special  charge  he  says 
he  requested  instructing  them  to  find  in  his 
favor.  It  does  not  appear  from  the  record 
that  he  prepared  and  presented  such  a  charge 
to  the  trial  court  with  a  request  that  he  give 
it,  but  it  does  appear  that  he  filed  a  motion 
in  which  he  prayed  the  court  to  direct  the 
jury  to  return  a  verdict  in  his  favor.  If 
this  motion  should  be  treated  as  a  requested 
special  cliarge,  appellant  Is  not  in  a  position 
to  complain  here  of  the  action  of  the  court 
in  refusing  it,  because  it  does  not  appear 
from  the  record  that  he  excepted  to  such  ac- 
tion of  the  court.  Article  2061,  Vernon's 
Statutes. 

Appellant  further  insists  that  he  offered 
the  abstract  of  the  deed  from  Ball  and  Es- 
tes to  Mason  in  evidence  to  prove  common 
source  only,  and  that  this  court  therefore 
erred  in  holding  that  he  could  not  be  heard  to 
complain  because  the  trial  court  over  his  ob- 
jection permitted  appellees  to  introduce  said 
abstract  as  evidence  on  their  behalf,  wheth- 
er, if  appellant  had  offered  the  abstract  as 
evidence  of  common  source  only,  the  court 
should  have  sustained  his  objection  to  it 
when  appellees  offered  it  as  evidence,  need 
not  be  determined;  for  it  does  not  appear 
from  the  record  sent  to  this  court  that  he 
offered  the  abstract  for  the  purpose  of  prov- 
ing common  source  only. 

The  motion  is  overruled. 


AMERICAN  NAT.  INS.  00.  v.  BLALOCK. 

(No.  1881.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  21,  1917.    Rehearing  Denied 

Jan.  3,  19ia) 

Insurance  ^=>602  —  Action  —  Attobney's 

E'EES. 

In  action  for  S165,  unpaid  portion  of  in- 
surance policy,  with  12  per  cent,  damages  and 
reasonable  attorney's  fees,  allowance  by  trial 
court  of  $100  attorney's  fees  was  excessive  by 
the  sum  of  $50. 

Appeal  from  Bowie  County  Court;  J.  B. 
Lytal,  Judge. 

Action  by  Henry  Blalock  against  the  Amer- 
ican National  Insurance  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
AiBrmed  on  condition. 

W.  H.  Arnold,  Jr.,  of  Texarkana,  for  appel- 
lant. Wheeler  &  Wheeler,  of  Texarkana,  for 
appellee. 

HODGES,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  appellee  for  the 
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unpaid  iKMrtlon  of  an  insurance  policy.  Tbe 
Important  question  of  law  involved  bas  al- 
ready been  determined  by  this  court  in  Amer- 
ican National  Insurance  Co.  v.  Hawkins, 
188  S.  W.  330.  It  is  unnecessary  to  repeat 
wbat  is  tbere  said. 

The  suit  was  for  only  $166,  with  12  per 
cent,  damages  and  reasonable  attorney's  fees. 
The  trial  court  allowed  |100  as  attorney's 
fees.  This  amount  we  think  Is  excessive.  If 
the  appellee  will  file  in  this  court  within 
ten  days  a  remittitur  of  $50,  tbe  Judgment 
will  be  afflrmed;  otherwise  it  will  be  re- 
versed and  remanded. 


EMINENT  HOUSEHOLD  OF  COLUMBIAN 
WOODMEN  v.  FREEMAN.    CNo.  1876.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  21,  1917.     Rehearing  Denied 

Jan.  3,  191&) 

1.  Insusancb  Q=>791(1)— Fbatebnal  Benefit 
Society— Suicide. 

A  fraternal  benefit  society  policy  for  $1,000 
provided  that  "on  satisfactory  proof  of  total  and 
permanent  disability"  the  insured  should  receive 
the  value  of  the  poUcy  at  that  time  in  ten  equal 
annual  installments,  and,  should  death  intervene, 
the  installments  should  be  completed  to  the  ben- 
eficiary, and  in  the  event  of  self-destruction 
there  should  be  paid  only  one-fifth  the  amount 
payable  in  case  of  natural  death.  Held,  where 
insured  suicided  before  proof  of  incurable  in- 
sanity had  been  furnished  the  society,  and  before 
it  had  paid  anything  on  account  thereof,  the 
beneficiary's  right  to  recover  was  predicable, 
not  on  disability,  but  onl^  on  insured's  death; 
and,  death  being  due  to  suicide,  she  could  recov- 
er only  $200. 

2.  Appeal  and  Bbbob  «=s>1151(2)— Rkfobmino 
Judgment. 

Where  appellee  beneficiary  suing  fraternal 
benefit  society  was  not  entitled  to  recover  on  her 
pleadings,  the  appellate  court  could  look  to  ap- 
pellant's pleadings,  which  conceded  a  smaller 
sum  due  appellee  on  another  theory,  and  reform 
the  judgment  to  adjudge  appellee's  recovery  of 
the  smaller  sum. 

3.  Apfeai,  and  Erbob  «=>1152— REFOBinira 
Judgment — Costs. 

It  appearing  that  before  trial  appellant  ten- 
dered appellee  a  smaller  sum  than  sued  for,  the 
appellate  court,  in  reforming  judgment  for  ap- 
peUee  to  reduce  it  to  such  smaller  sum,  could 
further  reform  the  judgment  to  adjudge  against 
appellee  costs  accruing  in  the  trial  court  after 
such  tender. 

Appeal  from  Titus  County  Court;  J.  W. 
Tabb,  Judge. 

Action  by  Mrs.  Ruthie  P.  Freeman  against 
the  Eminent  Household  of  Columbian  Wood- 
men. From  Judgment  for  plaintiff,  defend- 
ant appeals.    Reformed  and  afflrmed. 

Appellant  was  a  fraternal  benefit  society. 
By  a  contract  dated  October  21,  1908,  it 
bound  itself,  on  satisfactory  proof  being 
made  of  the  death  of  R.  J.  Freeman  while 
in  good  standing  as  a  member  of  the  society, 
on  conditions  specified,  to  pay  $1,000  to  his 
wife,  appellee  here.  The  contract  contained 
such  stipulations  as  follows: 

"On  satisfactory  proof  of  total  and  permanent 
disability  at  any  age,  this  guest  shall  receive  the  I 


value  of  this  covenant  at  tbe  time  of  such  dis- 
ability, in  ten  equal  annual  installments.  Old 
age  shall  be  a  cause  of  disability  after  70. 
Should  death  intervene,  the  installments  shall 
be  completed  to  beneficiary. 

"In  the  event  of  loss  of  two  eyes,  or  two  limbs 
at  or  above  the  ankle  or  wrist,  or  one  limb  and 
one  eye,  or  for  incurable  insanity,  this  guest 
shall  receive  the  same  benefits  as  above  provided 
for  total  ijermanent  disability. 

"In  the  event  of  loss  of  one  arm,  one  foot,  or 
total  and  permanent  loss  of  one  eye,  this  guest 
shaQ  receive  one-half  the  value  of  this  covenant 
at  the  time  of  such  loss,  in  five  annual  install- 
ments, and  shall  further  have  the  option  to  con- 
tinue this  covenant  in  force  till  death,  in  which 
case  the  additional  half  of  tbe  same  will  be 
paid  in  further  accumulation.  Should  death  in- 
tervene the  installments  shall  also  be  completed 
to  beneficiary. 

"This  covenant  shall  not  be  contested  for  sui- 
cide, but  there  shall  be  due  and  payable,  in  event 
of  self-destruction,  only  one-fifth  of  the  amount 
of  benefits  which  would  have  been  payable  in 
event  of  death  by  natural  cause,  provided,  how- 
ever, that  in  no  case  shall  the  benefits  in  case  of 
suicide  exceed  five  hundred  dollars." 

R.  J.  Freeman  died  S^ember  3,  1915. 
This  suit  was  commenced  by  appellee  April 
26,  1916.  In  her  petition,  after  alleging 
that  appellant  Issued  "a  certain  certificate" 
whereby  it  agreed  to  pay  her  $1,000  at  the 
death  of  said  R.  J.  Freeman,  appellee  alleged : 

That  "the  said  certificate  further  provides  that 
defendant  shall  be  liable  to  R.  J.  Freeman  in 
the  event  he  (R.  J,  Freeman)  became  permanent- 
ly disabled,  for  tiie  full  amount  of  the  said  cer- 
tificate, which  is  $1,000 ;  that  R.  J.  EVeeman  be- 
came permanently  disabled  several  months  be- 
fore his  death,  and  was  afflicted  with  an  incura- 
ble malady  that  resulted  in  bis  permanent  dis- 
ability. Said  certificate  ^Irovides  that  said 
amount  shall  be  payable  in  ten  annual  install- 
ments unless  death  intervene  between  the  hap- 
pening of  the  permanent  disability,  and  then 
whatever  remained  unpaid  shall  be  payable  to 
the  beneficiary,  who  is  this  plaintiff.  Plaintiff 
says  that  no  payment  was  ever  made  to  R.  J. 
Freeman  of  any  part  of  the  amount  named  in 
this  certificate  to  R.  J.  Freeman  prior  to  his 
death,  and  that  she  is  entitled  to  receive  the  full 
sum  of  $1,000  from  defendant  because  of  the 
permanent  disability  to  It.  J.  Freeman  prior 
to  his  death  and  because  of  his  death  after  hav- 
ing become  permanently  disabled." 

In  its  answer  appellant  alleged  that  said 
R.  J.  Freeman  suicided,  and  that  for  that 
reason,,  and  others  which  need  not  be  here 
specified,  it  was  liable  to  appellee  in  the  sum 
of  only  $200,  which,  it  alleged.  It  tendered  to 
her  before  she  commenced  the  suit,  and 
which  it  still  tendered  to  her. 

The  trial  was  to  the  court  without  a  Jury. 
Finding  as  a  fact  that  R.  J.  Freeman  "be- 
came sick  in  the  year  1914,  and  in  the  mouth 
of  June,  1915,  became  incurably  insane  and 
totally  disabled,"  the  court  concluded  as  a 
matter  of  law  that  appellee  was  entitled  to 
recover  of  appellant  $1,000,  and  rendered 
judgment  accordingly. 

L.  E.  Keeney,  of  Texarkana,  for  appellant. 
Seb  F.  Caldwell,  of  Mt.  Pleasant,  for  appel- 
lee. 

WILLSON.  C.  J.  (after  stating  the  facts  as 
above).    Having  found  that  the  insured,  be- 
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cause  «f  Incurable  Insanity,  became  i>ern)a- 
nenfly  disabled  before  he  died,  the  trial  court 
concluded  that  appellee  was  eifUtled  to  re- 
cover |1,000  of  appellant,  notwithstanding 
proof  of  such  disability  was  not  furnished, 
and  appellant  did  not  pay  anything  on  ac- 
count thereof  during  the  lifetime  of  the  In- 
sured. 

In  readdng  that  conclusion  the  court 
mast  have  ignored  provisions  In  the  contract 
which  operated,  we  think,  to  derive  appel- 
lee <rf  a  right  to  recover  anything  on  account 
of  disability  of  the  insured,  and  a  provision 
therein  that  "In  no  case,"  quoting,  "sball  the 
benefits  In  case  of  suicide  exceed  $500." 

No  reascm  is  apparent  why  those  provisions 
should  be  ignored.  It  is  plain  that  the  con- 
tract can  be  so  construed  as  to  give  effect  to 
all  its  provisions ;  and,  as  it  can.  It  ought  to 
be  so  construed  and  the  rights  of  the  parties 
determined  with  reference  to  such  construc- 
tion. 

Effect  Is  given  to  every  provision  In  the 
contract,  U  It  Is  construed  to  mean:  (1)  That 
the  insnred,  If  he  became  permanoitly  dis- 
abled on 'furnishing  satisfactory  proof  of  the 
fact  to  appellant,  was  to  be  paid  $1,000  In 
ten  equal  annn^ii  installments.  If  he  died  be- 
fore all  the  Installments  were  paid,  those  re- 
maining unpaid  were  to  be  paid  to  appellee, 
unless  his  death  was  due  to  suicide,  in  which 
event.  If  appellant  had  paid  to  the  Insured  as 
much  as  $500,  appellee  was  not  to  be  paid 
anything,  but.  If  it  had  paid  him  less  than 
$500,  payment  of  the  Installments  was  to  con- 
tinue to  ber  until  appellant  had  paid  to  the 
insnred  and  appellee  together  $500;  (2)  that 
If  the  insured  became  permanently  disabled 
and  died  from  other  causes  than  suicide  be- 
fore malting  proof  of  such  disability  and  re- 
ceiving a  i)ayment  from  appellant  on  account 
thereof,  appellee  was  not  to  be  paid  any- 
thing oa  account  of  his  disability,  but  was  to 
be  paid  $1,000  on  account  of  his  death ;  If  he 
suldded,  she  was  to  receive  only  $200;  (8) 
that  the  Insnred,  If  he  lost  an  arm,  foot,  or 
eye,  was  to  be  paid  $500  in  five  equal  anniul 
installments,  and  was  to  have  a  ri^t  to  have 
the  contract  continued  in  force  until  be  died, 
in  which  event,  if  the  five  Installments  were 
not  paid  to  him  before  he  died,  those  remain- 
ing unpaid  were  to  be  paid  to  appellee,  and 
$500  in  addition  thereto,  unless  bis  death 
was  due  to  suicide,  in  which  event  appellee 
was  not  to  be  paid  anything  on  account  of  his 
deatb. 

[1-3]  It  is  obvious,  if  the  contract  should  be 
so  coostinied,  and  we  think  it  must  be,  that, 
the  insured  having  suicided  before  pi3>ot  of 
his  disability  had  been  furnished  to  appel- 
lant, and  before  it  bad  paid  anything  on  ac- 
connt  thereof,  appellee's  right  -fco  recover  any- 
thing of  appellant  was  not  predicable  on  such 
disability,  but  was  predicable  alone  on  the 
death  of  the  insured,  and  that,  as  his  death 
was  due  to  snlidde,  she  was  entitled  to  recov-  i 


er  only  $200.  It  is  further  obTiotn,  If  appel- 
lee's pleadings  alone  could  be  considered  as  a 
Imsis  for  the  judgment,  that  one  In  her  ftivor 
for  any  amount  could  not  be  sustained ;  for 
she  sought  a  recovery  only  on  account  of  dis- 
ability of  the  Insured.  But  we  have  conclud- 
ed that  the  pleadings  of  appellant  can  be 
looked  to  for  that  purpose,  and,  it  appearing 
therefrom  that  appellant  conceded  it  was  lia- 
ble to  appellee  in  the  sum  of  $200  on  account 
of  the  death  of  the  Insured,  that  the  Judg 
ment  of  the  trial  court  should  be  here  so  re- 
formed as  to  adjudge  a  recovery  by  her  of 
that  stmi  only,  and,  it  appearing  that  before 
the  trial  began  appellant  tendered  said  sun 
to  appellee,  that  the  judgment  should  be  fur- 
ther so  reformed  as  to  adjudge  the  cost; 
which  accrued  in  the  trial  court  after  sxid 
tender  against  appellee.  Therefore  the  judfr- 
ment  will  be  reformed  accordingly,  and  as  » 
reformed  wUl  be  afarmed. 


FANNIN  COUNTT  NAT.  BANK  v.  GROSS 
(No.  1856.) 

(Oourt  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  7,  1917.    Rehearing  Denied  Jan.  3, 

1918.) 

1.  CoUBTs     «s»247(ll)    —    JtJWSDienoN    — 
"Amount   in   Contbovkbst"— "Bxolusiti 

OF  INT£B8ST  and  CoSTS." 

Although  a  garnishment  proceedine  undei 
Rev.  St  1911,  art.  271,  is  ancillary  to  the  maiir 
action  yet  in  view  of  articles  274,  293,  290,  it 
is  a  suit  between  the  judgment  creditor  and  the 
garnishee,  in  which  the  "amount  in  controversy" 
affecting  jurisdiction  is  "the  amount  of  plain- 
tiff's judgment,  with  interest  and  costs,'  and 
where  plaintiff'B  judgment  is  less,  but  with  inter- 
est called  for  on  the  face  of  the  judgment  ex- 
ceeds, $100,  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1589,  providing  the  amount  in  controversy 
shall  be  "exclusive  of  interest  and  costs,"  does 
not  apply. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Amount 
in  Controversy.] 

2.  Gabnishment  <S=>203  —  Thibd  t»EB80NS  — 
Pbiob  Claiiis. 

If,  in  a  garnishment  by  judgment  creditor, 
the  intervening  bank  owned  a  beneficial  Interest 
in  the  money  before  the  gamishmeut,  it  could 
recover,  since  the  plaintiff's  rights  are  not  more 
extensiy*  than  those  of  defendant. 

Hedges,  J.,  dissenting  in  part. 

Appeal  from  Fannin  County  Court. 

Action  by  J.  W.  Gross  against  T.  P.  Rodg- 
ers.  Judgment  for  plaintiff,  writ  of  gar- 
nishment Issued,  and  the  Fannin  County  Na- 
tional Bank  Intervened.  Judgment  for  plain- 
tiff against  garnishees,  and  Intervener  ap- 
peals.   Reversed  and  remanded. 

The  appellee  recovered  a  Judgment  In  the 
Justice  court  against  T.  P.  Bodgers  for  $96.- 
28,  with  interest  and  costs,  and  he  procured 
issuance  of  a  writ  of  garnishment  against 
Marshall  &  Lindsey,  a  copartnership.  The 
garnishees  answered  that  they  were  Indebted 
to  the  defendant  Rodgers  in  the  sum  of  $133.- 
15.     The  appellant  bank  Intervened  In  the 
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garnishment  proceeding  claiming  all  of  tbe 
$133.15  In  the  hands  of  the  garnishees  as  Its 
own,  alleging  that  such  money  was  the  pro- 
ceeds of  certain  10  bogs  sold  to  garnishees 
by  Rodgers  as  Its  agent,  and  that  before  the 
writ  of  garnishment  was  Issued  Rodgers  had 
transferred  and  assigned  such  funds  to  the 
bank.  A  Judgment  was  rendered  In  tbe  jus- 
tice court  against  the  garnishees  In  favor  of 
the  plaintiff  for  $105.91,  and  the  Intervener 
appealed  to  the  county  court.  In  the  county 
court  a  verdict  was  peremptorily  Instructed 
against  the  Intervener  and  judgment  was  en- 
tered against  garnishees  in  favor  of  plaintiff 
for  $108.80  and  costs  of  the  garnishment. 
The  intervener  appeals  from  the  judgment. 

Cunningham  &  McMahoin,  of  Bonham,  for 
appellant.  Rosser  Thomas,  C.  A.  Wheeler, 
and  3.  W.  Gross,  all  of  Bonham,  for  appellee. 

LETT,  J.  (after  stating  the  facts  as  above). 
The  original  judgment  In  the  justice  court  In 
favor  of  the  plaintiff  against  the  defendant 
Rodgers  was  for  "the  sum  of  $96.28,  with 
10  per  cent.  Interest  per  annum  thereon  from 
date  hereof,  together  with  the  costs  In  this 
behalf  expended,  for  all  of  which  execution 
may  Issue."  The  garnishment  judgment  in 
the  justice  court  in  favor  of  the  plaintiff 
against  the  garnishees  was  for'  "the  sum  of 
$105.90,  being  the  amount  of  the  judgment 
now  due  and  owing  in  the  case  of  tbe  plain- 
tiff against  the  defendant  Rodgers,"  and  tbe 
further  sum  of  the  costs  of  the  garnishment. 
The  garnishment  judgment  only  was  appeal- 
ed from  the  justice  court  to  the  county  court 
and  from  the  county  court  to  this  court.  And 
the  question  is,  In  determining  the  jurisdic- 
tional amount  of  appeal  to  this  court,  shall 
the  appealable  amount  be  determined  by  the 
amount  of  the  garnishment  judgment,  or,  as 
contended  by  appellees,  only  by  the  principal 
amount  of  $96.28  of  the  original  judgment 
in  the  justice  court  in  favor  of  the  plaintiff 
against  the  defendant  Rodgers? 

[1]  It  Is  quite  true  that  a  garnishment  pro- 
ceeding is  Incidental  or  ancillary  to  the  main 
action  against  the  defendant  (article.  271,  R. 
S.;  Slramang  v.  Railway  Co.,  102  Tex.  39, 
112  S.  W.  1044,  132  Am.  St.  Rep.  846;  Holek 
A  Co.  v.  Insurance  Co.,  63  Tex.  66;  Town- 
send  V.  Fleming,  64  S.  W.  1006),  and  that  the 
garnishees'  liability  Is  dependent  upon  the 
judgment  rendered  against  the  defendant 
(Rowlett  V.  I/nne,  43  Tex.  274;  Ins.  Co.  r. 
Seellgson,  59  Tex.  3).  Tills,  though,  does  not 
cover  nor  affect  the  question  of  amount  in 
controversy  on  the  right  to  appeal.  In  a  gar- 
nishment proceeding,  as  a  remedy  given  by 
the  statute  to  a  creditor  or  judgment  plain- 
tiff against  a  third  person,  the  nature  of  the 
plaintiff's  demand  against  tbe  garnishee  is 
the  entire  judgment  against  the  principal  de- 
fendant For  the  statute  has  provided  (ar- 
ticle 293,  R.  S.)  that  the  judgment  appropri- 
ate to  the  case  and  tbe  complete  measure  of 


the  garnishee's  liability  Is,  when  he  is  so  in- 
debted, "the  amount  of  the  plaintiff's  judg- 
ment against  the  defendant,  with  interest  and 
costs."    Thus,  in  effect,  the  original  judgment 
recovered  against  the  defendant  In  turn  be- 
comes the  ground  and  right  for  judgment  up- 
on it  against  the  garnishee.    So  a  proceeding 
on  the  judgment  in  garnishment  becomes  in 
a  sense  a  suit  on  a  judgment  debt,  wherein 
the  judgment  creditor  is  plaintiff  and  the 
garnishee  is  defendant  (article  274,  R.  S.), 
and  wherein  the  liability  of  the  garnishee 
may  be  litigated  (article  299,  R.  S.),  and  judg- 
ment may  be  entered  against  the  garnishee 
when  he  Is  Indebted  to  the  defendant.    Even 
third  persons  may  intervene  and  assert  their 
rights.     Ragsdale  ▼.  Groos,  61   S.  W.   256: 
Turner  v.  Wade,  48  S.  W.  542;  Kelley  Grain 
Co.  V.  English,  34  S.  W.  651.    And  this  judg- 
ment so  entered  in  garnishment  is  so  far 
final  between  the  parties  as  to  be  of  itself 
appealable.    Freeman  v.  MUler,  51  Tex.  443; 
Armstrong  v.  Elbert,  14  Tex.  Civ.  App.  141, 
36   S.  W.  139.     Thus,  In  effect,  where  the 
question   Involves   the   liability  of  the  gar- 
nishee to  the  extent  of  a  judgment,  as  here, 
recovered  against  the  defendant,  the  entire 
judgment  recovered  In  the  justice  court,  ac- 
cording to  Its  face  and  tenor,  is.  It  appears, 
the  amount  in  controversy  as  affecting  ap- 
pellate jurisdiction.    It  was  so  held  in  Hub- 
bard V.  Vacher,  26  S.  W.  921.    For  the  claim 
of  the  plaintiff  to  the  money  as  against  each 
the  defendant  and  the  Intervener  is  to  the 
full  extent  of  the  terms  of  the  plaintiff's 
original  judgment  in  the  justice  court.    And 
here   the   entire   original   justice   judgment 
made  the  ground  for  the  garnishment  judg- 
ment reads,  "In  the  sum  of  $96.28  with  10 
per  cent.  Interest  per  annum  thereon  from 
date  hereof,  together  with  the  costs  in  this 
behalf   expended,"    which    aggregates    more 
than  $100.     As  affecting  the  jurisdictional 
amount  of  appeal  to  this  court,  the  "amount 
in  controversy,"  it  has  been  ruled,  is  the  high- 
est sum  for  which  judgment  may  be  render- 
ed In  favor  of  tbe  plaintiff  (Slenshelmer  v. 
Insurance  Co.,  157  S.  W.  228),  as  sued  for  in 
the  Justice  court  (Railway  Co.  ▼.  Gaimigan. 
95  Tex.  439,  67  S.  W.  888).    And  while  tbe 
garnishment  judgment  embraces  accraal  in- 
terest on  the  original  judgment  from  the  date 
of  its  rendition  and  the  costs  of  that  suit, 
such  accrual  Interest  and  costs  are  (In  viT- 
tne  of  article  293,  R.  S.)  a  part  of  the  demand 
of  the  plaintiff,  like  obtaining  a  new  jadg- 
ment  on  an  unsatlsfled  original  judgment. 
Green-Rea  Co.  v.  Holman,  107  Tenn.  644,  64 
S.  W.  889;    Slenshelmer  Sc  Co.  v.  Insurance 
Co.,  supra.    See  Davis  Bros.  v.  Railway  Co., 
73   Ark.    120,' 83    S.   W.    318,   3    Ann.    Cas. 
658.     Article   1689,    Vernon's    Sayles'   Stat- 
utes, providing  that  the  amount  in  controver- 
sy shall  be  "exclusive  of  Interest  and  costs," 
does  not  have  application   where  the   new- 
judgment  against  the  garnishee  is  based  on 
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the  original  judgment  demand  of  the  plain- 
tiff when  Interest  and  costs,  by  the  terms  of 
Buch  original  judgment,  are  a  part  of  the  de- 
mand. It  Is  believed  that  this  court  has  ju- 
risdiction of  the  garnishment  appeal  In  this 
case. 

On  the  merits  of  the  case  error  is  predi- 
cated upon  the  action  of  the  court  In  per- 
emptorily instructing  a  verdict  against  the 
intervener.  Upon  a  consideration  of  the  evi- 
dence, in  the  light  of  the  Intervener's  plead- 
ing, it  is  believed  that  issues  of  fact  arise 
that  should  have  been  passed  to  the  jury  for 
decision. 

[2]  If,  under  the  agreement  In  evidence  be- 
tween the  bank  and  Hodgers,  the  bank  own- 
ed or  had  a  beneficial  Interest  In  the  money 
before  the  garnishment,  it  may  recover.  Still- 
son  V.  Stevens,  23  S.  W.  822 ;  Bank  v.  Con- 
very,  8  Tex.  Civ.  App.  181,  27  S.  W.  828; 
Gardner  v.  Bank,  64  Tex.  Civ.  App.  072,  118 
S.  W.  1146.  For  a  creditor  stands  in  the 
same  attitude  In  relation  to  a  garnished  fund 
that  a  judgment  debtor  stands,  and  can  en- 
force only  such  rights  as  the  debtor  himself 
might  enforce. 

The  judgment  is  reversed  and  the  cause  re- 
manded. 

HODOES,  3.,  agrees  to  the  result  on  the 
merits,  but  dissents  on  the  conclusion  as  to 
the  jurisdiction  of  this  court  on  appeal. 

HODGES,  J.  (dissenting  In  part).  I  disa- 
gree with  my  Associates  only  upon  the  ques- 
tion of  jurisdiction.  The  essential  facts  upon 
that  issue  are  clearly  stated  by  Justice  LEVY 
in  the  opinion  of  the  majority.  Subdivision 
3  of  article  1589  of  the  Revised  Civil  Stat- 
utes limits  the  appellate  Jurisdiction  of  this 
court  to  cases  of  which  the  county  court  has 
appellate  jurisdiction  when  the  judgment  or 
amount  in  controversy  or  the  judgment  ren- 
dered shall  exceed  $100,  exclusive  of  interest 
and  costs.  Since  a  correct  judgment  cannot 
be  for  more  than  the  amount  in  controversy, 
the  use  of  the  words  "or  judgment  rendered" 
appears  to  be  surplusage.  It  was  held  by 
our  Supreme  Court  in  Q.,  C.  &  S.  P.  Ky.  Co. 
V.  Cnnnlgan,  95  Tex.  439,  67  S.  W.  888,  that 
the  expression  "judgment  rendered"  might  be 
construed  as  referring  to  instances  where  a 
judgment  was  rendered  for  an  amount  in 
excess  of  that  sued  for.  It  was  also  there 
held  that  the  language  "amount  in  contro- 
%'ersy"  means  the  sum  of  money  or  value  of 
the  thing  originally  sued  for.  The  amount 
originally  sued  for  in  the  case  of  Gross  v. 
Bodgers,  out  of  which  grew  this  garnishment 
proceeding,  was  $96.28,  exclusive  of  Interest 
and  costs.  By  the  time  this  writ  of  garnish- 
ment was  applied  for  the  costs  and  the  ac- 
cumulated Interest  exceeded  the  sum  of  $100, 
and  the  fund  garnished  equaled  the  entire 
amount  then  due  on  the  judgment  The  ques- 
tion here  presented  is.  Which  of  these 
"amounts  In  controversy"  furnishes  the  true 


test  of  jurisdiction  on  this  i^peal?  Evidently 
the  test  must  be  the  same  as  that  by  which 
we  determine  the  jurisdiction  of  the  trial 
court,  for  the  language  of  both  the  Constitu- 
tion and  the  statute  clearly  implies  that  the 
same  standards  shall  be  applied  in  both  in- 
stances. In  the  case  of  Simmang  v.  Insur- 
ance Co.,  102  Tex.  39, 112  S.  W.  1044, 132  Am. 
St.  Rep.  846,  the  Supreme  Court  reviewed 
upon  writ  of  error  a  garnishment  judgment 
tor  only  $341.  Justice  Brown,  in  rendering 
that  opinion,  said: 

"Defendant  in  error  filed  a  motion  to  dismiss 
the  writ  of  error  because  the  amount  In  con- 
troversy is  within  the  jurisdiction  of  the  county 
conrt  and  the  proceeding  might  have  been  had 
in  that  court,  therefore  it  is  claimed  that  this 
court  has  no  jurisdiction  of  this  case.  The  gar- 
nishment proceeding  is  not  an  original  suit  but 
anciUary  to  the  judgment  of  the  district  court 
which  was  rendered  in  favor  of  Simmang  against 
Geise,  being  a  process  for  the  enforcement  of 
said  judgment.  Therefore,  the  garnishment 
could  not  have  been  sued  out  from  any  other 
court  than  that  in  which  the  judgment  was  ren- 
dered.    KeUy  V.  Gibbs,  84  Tex.  148  [19  S.  W. 


380,  563];    Kreisle  v.  Campbell,  89  Tex.  104 

[33  S.  W. ~  "  ~"   ~ 

W.  1006." 


[33  S.  W.  862];   Townsend  v.  Fleming,  64  S.    .. 


Since  the  jurikllctlon  of  the  Supreme  Court 
over  cases  originating  in  the  district  court 
Is  limited  to  those  over  which  the  latter  has 
exclusive  jurisdiction,  it  follows  from  the  lan- 
guage quoted  above  that  the  amount  Involved 
In  the  original  controversy  was  relied  upon 
to  sustain  the  jurisdiction  of  that  court.  If 
that  original  suit  had  involved  only  $600,  the 
Supreme  Court  could  not  have  taken  juris- 
diction solely  because  It  was  an  appeal  from 
the  district  court  If  the  amount  put  in  issue 
In  the  garnishment  controversy,  and  not  that 
Involved  in  the  original  suit,  supplies  the 
true  criterion,  we  might  have  the  spectacle  of 
the  Supreme  Court  granting  writs  in  cases 
falling  exclusively  within  the  jurisdiction  of 
the  county  conrt 

Again,  it  Is  well  settled  that  only  the  court 
that  renders  the  original  judgment  can  issue 
the  writ  of  garnishment,  and,  except  where  the 
answer  of  the  garnishee  who  resides  in  a 
different  county  is  contested,  that  court  alone 
has  power  to  adjudicate  the  issues  which 
arise  In  the  garnishment  proceedings.  In  sec- 
tion 16  of  article  5  of  the  Constitution  the 
civil  jurisdiction  of  the  county  court,  exclu- 
sive of  probate  matters.  Is  limited  to  suits 
involving  more  than  $200  and  which  do  not 
exceed,  $1,000,  exclusive  of  Interest  and 
costs.  It  Is  easy  to  Imagine  a  case  In  which 
the  county  court  has  rendered  a  judgment  for 
$1,000,  exclusive  of  interest  and  costs,  and 
where  a  writ  of  garnishment  has  been  issued 
for  the  purpose  of  collecting  the  entire 
amount  Let  us  suppose.  In  such  an  instance, 
that  the  interest  and  costs  of  the  original  suit 
make  the  total  liability  of  the  defendant 
amount  to  $1,250.  The  creditor  may  sue  out 
a  writ  of  garnishment  and  impound  a  debt  or 
other  property  In  the  hands  of  a  third  party 
equal  in  value  to  the  entire  amount  due  upon 
the   judgment — $1,250.     The   county   court 
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alone  conld  Issue  the  writ  and  decide  the  gar- 
nishment controyersy,  and  might  render  a 
judgment  for  the  fuU  sum  then  due,  regard- 
less of  the  amount.  If  the  garnishment 
proceedings  constituted  a  separable  contro- 
versy, witliln  the  meaning  of  the  Constitution, 
where  the  amount  In  controversy  must  be 
looked  to  In  order  to  ascertain  the  Jurisdic- 
tion of  the  court,  we  should  have  frequent 
Instances  of  a  trial  court  taking  cognizance, 
under  statutory  authority,  of  suits  where  the 
amount  involved  exceeded  Its  constitutional 
limits.  The  fact  that  a  third  party  intervenes 
and  claims  some  portion  or  all  of  the  fund 
which  the  creditor  Is  endeavoring  to  reach 
does  not  affect  the  jurisdiction  of  the  court 
to  determine  the  issues  Involved.  Instead  of 
using  an  illustration  where  the  garnishment 
proceedings  Involve  more  than  the  jurisdic- 
tional limit  of  the  trial  court,  we  may  take 
one  where  It  is  less.  Still  the  jurisdiction 
of  the  court  would  be  equally  unaffected. 
Article  302  of  the  Revised  Civil  Statutes  Is  as 
follows: 

"If  the  garnishee  whose  answer  is  so  contro- 
verted be  a  resident  of  some  other  county  than 
that  in  which  the  proceeding  is  pending,  the 
plaintiff  may  file  in  any  court  of  _  the_  county 
where  the  garnishee  may  reside,  having  jurisdic- 
tion of  the  judgment  in  the  original  suit,  a  duly 
certified  copy  of  such  original  judgment  and  of 
the  proceedings  in  garnishment,  including  the 
plaintiff's  application  for  the  writ  and  the  an- 
swer of  the  garnishee  and  the  affidavit  contro- 
verting the  same." 

.4jticle  303  provides  for  the  trial  in,  that 
tribunal  of  the  issues  thus  presented.  Here 
we  have  a  separation  of  the  two  proceedings, 
the  original  suit  and  the  garnishment,  each 
pending  in  different  courts ;  yet  the  jurisdic- 
tion of  the  court  which  may  take  cognizance 
of  the  garnishment  contest  must  be  determin- 
ed by  its  power  to  take  cognizance  of  the  orig- 
inal suit  If  In  the  latter  a  judgment  has 
been  rendered  for  exactly  $200,  exclusive  of 
Interest  and  costs,  a  justice  court  alone  has 
power  to  determine  the  garnishment  contest, 
notwithstanding  it  may  Involve  $300.  If  that 
be  true,  then  the  same  tests  would  logically 
apply  when  an  appeal  Is  prosecuted,  for  the 
character  of  the  controversy  is  not  thereby 
changed  so  as  to  call  for  a  different  test  of 
jurisdiction. 

A  garnishment  proceeding  Is  not  In  fact  a 
"suit"  or  a  "civil  case"  within  the  meaning 
of  the  language  used  in  the  Constitution  in 
fixing  the  jurisdiction  of  courts.  "Civil  cas- 
es'' and  "suits"  as  there  used  mean  original 
actions  or  suits  instituted  by  an  aggrieved 
party  In  some  court  for  the  purpose  of  pro- 
tecting or  enforcing  a  legal  right.  A  gamish- 
inent  Is  exclusively  an  ancillary  proceeding, 
having  for  Its  sole  object  the  execution  or 
enforcement  of  the  Judgment  rendered  in 
such  original  suit. 

The  confusion  that  seems  to  have  arisen 
regarding  the  question  of  Jurisdiction  In 
garnishment  proceedings  is  probably  due  to 
an  apparmt  analogy  to  the  statutory  trial  of 


the  rl^t  of  pr(%)erty.  Writs  of  ezecation,  at- 
tachment, and  sequestration,  like  that  of  g^ar- 
nlshment,  are  Issued  for  the  purpose  of  en- 
forcing Judgments  for  money.  In  the  former 
the  o£Bcer  Is  directed  to  seize  only  the  prop- 
erty of  the  party  against  whom  the  Judgment 
has  been  rendered,  which  is  ordinarily  found 
In  the  possession  of  the  defendant  The  pre- 
sumption being  that  the  writ  will  be  obeyed 
and  levied  only  on  property  that  is  subject  to 
seizure,  the  remaining  duties  necessary  to  col- 
lect the  judgment  are  purely  ministerial.  It 
is  only  when  the  rights  of  third  jmrties  become 
involved  that  the  Judicial  functions  of  the 
court  may  be  invoked,  euid  this  occurs  only 
when  the  officer  having  the  writ  seizes  prop- 
erty which  is  claimed  by  some  stranger  to 
the  Judgment.  Hence  the  trial  of  the  right 
of  prc^ierty  Is  not  a  necessary  part  of  the  pro- 
ceedings of  enforcing  Judgment  through  writs 
of  execution,  attachment  or  sequestration.  In 
order  to  dispose  of  controversies  arising  from 
the  seizure  of  property  claimed  by  third 
parties,  the  statutory  remedy  of  the  trial  of 
the  right  of  property  has  been  provided. 
This  remedy  is  available  only  when  a  wrong 
has  been  committed  which  Is  sufficient  In  It- 
self to  Justify  a  suit  for  damages  against  the 
parties  responsible  for  the  trespass.  In  such 
instances  the  aggrieved  party  may  elect  be- 
tween two  remedies,  either  of  which  will  af- 
ford adequate  relief.  He  may  submit  to  the 
wrongful  seizure  of  the  property  and  there- 
after sue  for  his  damages,  or  he  may  pursue 
the  statutory  remedy  of  trial  of  the  right  of 
property  for  recovering  Its  possession.  The 
latter  method  Is  as  much  an  original  suit  to 
protect,  or.  preserve  a  property  right  as  the 
other.  It  Is  founded  upon  conditions  in 
which  are  present  all  the  elements  of  an  In- 
dependent cause  of  action.  The  afiSdavit  and 
bond  provided  for  In  articles  7769  and  7770  of 
the  Revised  Civil  Statutes  as  the  beginning  of 
this  special  proceeding  constHute  the  plead- 
ings through  which  the  complaining  party 
presents  bis  case  In  court  The  amount  In- 
volved Is  measured  by  the  value  of  the  prop- 
erty levied  on,  and  the  Issue  to  be  determined 
Is  the  right  of  the  claimant  to  hold  the  prop- 
erty free  from  the  writ  Tills  presents  a  sit- 
uation where  the  authority  of  the  tribunal 
which  decides  the  controversy  must  be  deter- 
mined by  reference  to  appropriate  constitu- 
tional provisions  conferring  jurisdiction.  In 
garniahu:ent  proceedings  the  essential  condi- 
tions are  materially  different  There  the  writ 
is  issued  as  a  notice  to  a  third  party  and  as  a. 
means  of  making  him,  in  effect,  a  party  de- 
fendant In  the  enforcement  of  the  Judgment 
rendered.  There  Is  no  attempt  to  invade  his 
rights,  or  to  take  bis  property  for  the  benefit 
of  another;  the  purpose  being  to  ascertain 
whether  or  not  he  owes  the  defendant  any- 
thing or  has  In  his  hands  property  belonging  to 
the  defendant  which  is  subject  to  execution. 
The  judgment  rendered  Is  a  Judicial  ascer- 
tainment that  one  or  more  of  the  relations 
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ttwre  teforred  to  exist  or  do  not  exist.  If 
found  to  exist,  the  obligation  dne  froni  the 
garnishee  to  the  defendant  is  merely  trans- 
ferred to  the  plaintiff  In  the  original  snlt,  to 
be  applied  ob  his  demand  against  the  defend- 
ant If  those  relations  do  not  exist  the  gar- 
nishee la  discharged.  The  garnishee  sustains 
no  Injary  and  snfFers  no  damage  by  this  pro- 
ceeding; neither  is  he  required  to  resort  to  it 
in  order  to  protect  or  preserve  any  right  he 
ma;  have.  The  proceedlng^is  not  commenced 
b;  htan,  but  by  the  plaintiff  in  the  original 
salt  It  Is  not  based  upon  any  new  and  dis- 
tinct cause  of  action,  but  is  merely  a  method 
of  enforcing  one  already  established  and  of 
reacfaiug  property  belonging  to  the  defendant 
not  otherwise  accessible.  What  it  Involves  in 
excess  of  the  original  amount  for  which  Judg- 
ment was  rendered  in  the  main  suit  are 
exclusively  the  interest  on  that  amount 
and  the  costs  of  collecting  that  judgment,  and 
these  items  are  excluded  by  the  statute  in  de- 
termining Jurisdiction. 

In  the  list  of  cases  cited  in  the  opinion  of 
the  majority  I  find  but  one  which  conflicts 
with  the  views  here  expressed,  and  that  is 
the  case  of  Hubbard  v.  Vacher,  26  S.  W.  921. 
After  diligent  search  I  have  been  unable  to 
find  where  that  case  has  ever  been  dted  with 
approval  on  that  question.  It  seems  to  be 
wholly  irreconcilable  with  the  later  cases  of 
Slmmang  v.  Insurance  Co.,  referred  to  above, 
and  Childress  v.  Harmon,  176  S.  W.  154. 

I  am  of  the  opinion  that  this  court  had  not 
Jorlsdlction  over  this  appeal,  and  for  that 
reason  that  it  should  have  been  dismissed. 


BROOM  et  al  y.  PEARSON  et  aL    (No.  1854.) 

(Coort  of  Civil  Appeals  of  Texas.    Tezarkana. 

Nov.  28,  1917.    Rehearing  Denied 

Dec.  20,  1917.) 

1.  TBE8PAB8  TO  TbT  TiTLB  «=938(1)— BUBDEN 

TO  Prove  Intebbst  in  Land. 
In  a  suit  of  trespass  to  try  title,  the  bur- 
den was  on  plaintiffs  to  prove  the  extent  of 
their  interest  in  the  land,  and,  having  failed, 
they  have  no  right  to  complain  that  the  interest 
awarded  Uiem  was  less  than  that  owned  by 
them. 

2.  PABTrnoH  ®=»78— Tenancy  in  Common— 

iMPBOVEMtNTS    BY    ONE    TENANT. 

In  Texas,  in  effecting  a  partition  of  land 
owned  in  conunon  by  the  parties,  where  one  of 
them  baa  improved  a  part,  it  is  the  rule  to  al- 
lot snch  part  to  him  if  possible  without  detri- 
ment to  the  interest  of  his  cotenants. 

3.  Pabtition    «=»78— ArxoitMKNT    of  'Land 
Impboved  to  Cotenant— Pleadino. 

Where  a  tenant  in  common  against  whom 
partition  was  sought  in  his  first  supplemental 
answer  aet  out  in  detail  improvements  which  be 
hnd  made  on  the  land,  and  asked  that  the  part 
of  the  land  on  which  the  improvements  were 
sitoated  be  allotted  to  him,  be  brought  himself 
within  the  rule  that  in  effecting  a  partition  of 
land  owned  in  common,  where  one  tenant  has 
improved  a  part,  that  part  will  be  allotted  to 
him  if  possible  without  detriment  to  his  coten- 
ants. 


4.  Pabtition  <=326— Bitboi  or  Iupbote- 
UENTS   BY   Cotenant. 

The  right  of  a  cotenant  to  possess  and  im- 
prove the  land  was  neither  destroyed  nor  sus- 
pended by  the  commencement  of  tiie  other  co- 
tenants'  suit  for  partition  against  him. 

5.  Tbnanot  in  Common  «=»28(1>— Liabiutt 
OF  One  Cotenant  to  Otheb  fob  Use  and 
Occupation. 

Orte  tenant  in  common  cannot  recover 
against  his  cotenant  on  account  of  occupation 
and  use  of  the  premises  by  the  latter. 

6.  Tenancy  in  Common  it=928(3>— Liabiutt 
OF  One  Cotenant  to  Othebs  fob  Use  and 
Occupation. 

Where  land  had  a  rental  value  of  $1,000, 
while  a  cotenant  was  in  actual  possession  of  a 
part  and  constructive  possession  of  the  remain- 
der, the  court  properly  refused  to  award  the 
other  cotenants  recovery  of  anv  sum  as  rents, 
the  rental  value  being  due  entirely  to  the  im- 
provements made  by  the  cotenant  in  possession, 
the  possession  by  the  cotenant,  his  plea  of  not 
guilty,  and  his  setting  up  of  the  statute  of  lim- 
itations as  a  bar  to  his  cotenants'  suit  in  tres- 
pass to  try  title  not  constituting  an  ouster  of 
them  rendering  inapplicable  the  rule  denying 
to  tenants  in  common  recovery  against  his  co- 
tenant  on  account  of  occupation  and  use  by  the 
latter  of  the  premises. 

Appeal  frwn  District  Court,  Rusk  Coanty; 
Daniel  Walker,  Judge. 

Suit  by  Permelia  Broom  and  others  against 
John  Pearson,  to  which  P.  J.  O.  Wood  and  W. 
n.  Wood  were  made  parties  defendant.  From 
the  Judgment,  plaintiffs  appeaL  Judgment 
affirmed. 

See,  also,  81  8.  W.  763;  96  Tex.  469,  85 
S.  W.  790 ;   86  S.  W.  733 ;   180  S.  W.  895. 

TUa  was  a  suit  of  trespass  to  try  title  and 
for  damages  (statutory  In  form),  brought  by 
Bertha  Compton,  Thomas  Brown,  and  appel- 
lants Permelia  Broom  and  her  husband 
John  Broom,  George  B.  Compton,  Minnie  Love- 
lady  and  her  husband  Luther  Lovelady, 
Thomas  Compton,  and  Bird  Compton,  against 
appellee  John  Pearson.  Bertha  Comptcm  died 
after  the  suit  was  commenced,  leaving  the 
other  appellants,  except  the  Brooms,  as  her 
only  heirs.  The  land  In  controversy  was  de- 
scribed in  the  plalutiffs'  petition,  filed  De- 
cember 2,  1902,  as  200  acres,  more  or  less, 
ot  the  Francis  Hamilton  survey  In  Rusk 
county.  P.  J.  O.  Wood  and  her  husband,  W. 
H.  Wood,  having  conveyed  the  land  to  appel- 
lee and  warranted  the  title,  be  made  them 
parties,  seeking  to  recover  against  them  on 
their  warranty  in  the  event  the  title  was 
found  to  be  in  the  plaintiffs.  The  trial  was  to 
the  court  without  a  Jury,  and  he  made  find- 
ings as  follows:  (1)  That  appellant  Mrs. 
Broom  as  an  heir  of  her  half-brother  J.  D. 
Hamilton  owned  an  undivided  interest  of 
13/144  of  the  land ;  that  the  other  appellants 
owned  an  undivided  interest  of  13/144  there- 
of;  and  that  appellee  owned  the  remaining 
118/144,  undivided,  thereof.  (2)  That  appel- 
lee, on  February  20,  1900,  believing  in  good 
faith  that  P.  J.  O.  Wood  and  her  husband, 
W.  H.  Wood,  owned  the  entire  tract,  purchas- 
efi  same  of  them,  paying  them  $527.60  in  cash 
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therefor,  and  receiving  of  them  their  deed 
"with  full  warranty  of  title"  conveying  same. 
(3)  That  appellee  afterwards,  before  this  suit 
was  commenced,  in  good  faith  and  without 
any  knowledge  of  a  claim  by  appellants  ther^ 
to,  took  actual  possession  of  and  made  per- 
manent improvements  of  the  value  of  $350  on 
SO  acres  of  the  land,  and  after  this  suit  was 
instituted  made  further  improvements  of  the 
value  of  $350  on  said  50  acres.  (4)  That  the 
land  after  said  50  acres  was  so  improved  to 
the  date  of  the  trial  had  a  rental  value  of 
$1,000.  (5)  That  said  rental  value  was  due 
solely  to  the  improvements  placed  by  appel- 
lee on  the  50  acres,  and  that  but  for  those  im- 
provements the  land  never  had  any  rental 
value.  (©  That  appellants  never  improved 
nor  offered  to  Improve  any  part  of  the  land. 
(7)  That  from  the  time  they  commenced  the 
suit  to  the  date  of  the  trial  appellants  and 
their  coplalntifTs  claimed  to  own  all  the  land, 
and  that  during  that  time  appellee  also 
claimed  to  own  all  of  It.  (8)  That  appellee 
never  took  actual  possession  of  nor  commit- 
ted waste  upon  any  of  the  land  except  the 
50  acres  referred  to;  that  in  clearing  said 
50  acres  for  cultivation  appellee  cut  a  part 
of  the  timber  growing  thereupon  into  cord 
wood,  which  he  sold,  realizing  therefrom 
less  than  the  cost  of  cutting  and  handling 
said  timber.  (9)  That,  apart  from  the  amount 
received  by  appellee  for  the  wood  cut  as  stat- 
ed, it  was  worth  $8  per  acre  to  clear  the  50 
acres  for  cultivation;  that  appellee  fenced 
said  50  acres  at  an  expense  of  $60,  built  a 
dwelling  house  worth  $200  thereon,  and  made 
other  Improvements  thereon — said  improve- 
ments aggregating  In  value  $700.  (10)  That 
the  land  was  capable  of  partition  between 
appellants  and  appellee  so  as  to  allot  to  the 
latter  the  50  acres  he  had  improved  as 
stated. 

The  court  concluded  from  the  facts  found 
by  him: 

(1)  That  appellee  "should  not  be  charged 
with  any  rents,  and  that  when  the  land  upon 
which  his  improvements  are  situated  shall 
have  been  allotted  to  him  there  is  nothing 
to  be  adjusted  as  to  rents  or  improvements 
among  the  successful  plaintiffs  and  the  de- 
fendant Pearson." 

(2)  Thnt  appellants  ought  to  recover  of  ap- 
pellee 26/144  of  the  land  described  in  their 
petition,  exclusive  of  the  value  of  the  Im- 
provements thereon. 

(3)  That  Thomas  Davis  ought  not  to  recover 
anything. 

On  the  findings  made  by  him  the  court  ren- 
dered judsjment :  (1)  In  appellants'  favor  for 
26/144  and  in  appellee's  favor  for  118/144 
of  the  land,  and  directed  a  partition  thereof 
"according  to  quality,  quantity  and  value,  as 
if  the  whole  was  entirely  unimproved,  set- 
ting off  to  defendant  John  Pearson  his  118/144 
interest  so  as  to  include  his  improvements, 
but  not  charging  him  with  the  value  of  the 
improvements";     (2)    in    favor    of   appellee 


against  W.  H.  Wood  on  tats  warranty  for 
26/144  of  the  $527.60  paid  by  the  former  for 
the  land;  and  (3)  that  Thomas  Brown  take 
nothing  by  his  suit. 

Reports  of  former  appeals  of  the  case  will 
be  found  in  81  S.  W.  753;  96  Tex.  469.  S5  S. 
W.  790;  86  S.  W.  788;  and  180  S.  W.  896. 

J.  H.  Turner,  of  Henderson,  for  appellants. 
John  R.  Arnold,  of  Henderson,  for  appellees. 

WITXSON,  C.  3.  (after  stating  the  facts  as 
above).  [1)  The  contention  made  that  appel- 
lants owned  a  3A6  interest  in  the  land  and 
therefore  that  the  court  erred  when  he  found 
that  they  owned  only  a  26/144  interest,  must 
be  overruled.  The  Interest  owned  by  appel- 
lants does  not  appear  from  the  t^tlmony 
forming  a  part  of  the  record  sent  to  this 
court.  The  burden  was  on  them  to  prove  the 
extent  of  their  Interest  in  the  land;  and, 
having  failed  to  do  so,  they  have  no  right 
to  complain  that  the  Interest  awarded  to  them 
was  less  than  the  Interest  they  In  fact  owned. 
IiOferiere  v.  Richards,  28  Tex.  01  v.  App.  63, 
67  S.  W.  125 ;   30  Cyc.  244. 

[1-4]  The  contention  made  that  the  court 
erred  in  holding  that.  In  the  partition  to  be 
made  of  the  land,  appellee  was  entitled  to 
have  the  part  he  had  improved  allotted  to 
him,  also  must  be  overruled.  It  appeared 
from  the  testimony  that  the  part  of  the  land 
unimproved  was  equal  In  value  per  acre  to  the 
part  Improved  by  appellee,  but  for  the  Im- 
provements thereon,  and  that  the  part  Im- 
proved consisted  of  only  50  or  55  acres — much 
less  In  quantity  that  the  court  found  appellee 
was  entitled  to.  It  is  the  rule  in  this  state, 
in  effecting  a  partition  of  land  owned  In  com- 
mon by  the  parties,  where  one  of  them  has 
Improved  a  part  of  the  land,  to  allot  same 
to  him  If  It  can  be  done  without  detriment 
to  the  Interest  of  his  cotenants.  Broom  v. 
Pearson,  180  S.  W.  895;  Taylor  v.  Taylor, 
26  ®.  W.  889;  Baker  v.  Ramblen,  48  Tex. 
Civ.  App.  529,  107  S.  W.  577;  Ord  ▼.  Wal- 
ler, 107  S.  W.  1166;  HoUoway  v.  Hall,  151 
S.  W.  895.  Appellants'  insistence  seems  to 
be  that  the  rule  is  not  applicable  to  this  case 
for  two  reasons.  The  first  Is  that  the  plead- 
ings on  the  part  of  appellee  did  not,  they  as- 
sert, authorize  the  court  to  grant  appellee 
such  relief.  This  Insistence  cannot  be  sus- 
tained. In  view  of  the  fact  that  appellee  in 
his  first  supplemental  answer  set  out  In  detail 
improvements  which,  he  alleged,  he  had  made 
on  the  land,  and  asked  that  the  "part  of  same 
on  which  his  Improvements  were  situated"  be 
allotted  to  him.  It  is  next  insisted  in  support 
of  the  complaint  made  that  appellee  was  not 
entitled  to  such  relief  because  it  appeared  that 
he  had  willfully  disregarded  appellants' 
rights  by  setting  up  the  statute  of  limitations 
as  a  bar  to  a  recovery  by  them  of  any  of  the 
land.  The  argument  is  that  It  therefore  ap- 
peared that  appellee  had  Improved  the  land 
for  the  purpose  of  embarrassing  appellants 
in  the  assertion  of  their  rights.     Bat  Uia 
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court  fonnd,  and  we  tbink  tbere  was  evidence 
authorlzintr  the  flndln^  tbat  appellee  made 
tbe  UnproTements  In  good  faltb,  which,  in 
^ect,  was  finding  that  he  did  not  make  them 
for  tbe  purpose  of  embarrassing  appellants 
In  tbe  assertion  of  rights  they  had  In  the 
land.  The  only  evidence  whlcb  It  could  be 
claimed  was  opposed  to  tbe  court's  finding 
was  tbat  showing  that  a  part  of  tbe  Improve- 
ments on  tbe  land  were  placed  there  by  ap- 
pellee after  this  suit  against  him  was  com' 
menccd.  We  think  the  right  in  appellee  as 
an  owner  in  common  with  appellants  of  the 
land  to  possess  and  improve  It  was  neither 
destroyed  nor  suspended  by  tbe  commence- 
ment of  appellants'  suit  against  him;  and 
therefore  that  the  fact  tbat  be  continued  to 
make  improvements  on  tbe  land  after  the  com- 
mencement of  tbe  suit  was  not  inconsistent 
with  an  absence  on  bis  part  of  a  purpose  to 
thereby  "embarrass"  appellants  in  tbe  asser- 
tion of  ri^ts  they  had,  and  did  not,  standing 
alone,  show  that  to  be  bis  purpose.  Wbltralre 
V.  Powell,  103  Tex.  232,  125  S.  W.  889 ;  Spio- 
er  V.  Henderson,  43  S.  W.  27;  Lynch  v. 
Lyndi,  130  S.  W.  461.  If  it  appeared  tbat 
appellee  was  not  an  owner  with  appellants 
of  tbe  land,  and  tbat  bis  right  as  a  litigant 
depended  solely  upon  the  fact  that  he  bad 
in  good  faith  made  in4>rovement8  thereon, 
appellants'  Insistence  that,  having  placed 
tbe  improvements  on  tbe  land  wltb  notice  of 
their  claha  thereto,  appellee  was  not  entitled 
to  claim  anything  of  them  on  account  of 
same,  would  present  a  different  question  and 
wonld  be  more  strongly  supported  by  many 
of  tbe  authorities  they  cite  than  it  Is  on  the 
facts  as  they  appear  in  the  record  before  us. 
[i,  •]  The  only  other  contention  presented 
by  tbe  assignments  which  we  will  refer  to 
is  that,  it  appearing  tbat  tbe  land  bad  a 
rental  value  of  $1,000,  as  found  by  tbe  court, 
during  tbe  time  appellee  was  in  actual  pos- 
session of  a  part  and  constructive  posses- 
sion of  the  remainder  thereof,  l<t  was  error 
to  refuse  to  award  appellants  a  recovery  of 
any  sum  as  rents,  notwithstanding  It  fur- 
ther appeared  tbat  such  rental  value  was 
due  entirely  to  improvements  made  on  the 
land  by  appellee.  The  insistence  Is  that  such 
possession  by  appellee,  and  his  pleading  "not 
guilty"  and  setting  up  tbe  statute  of  limita- 
tions aa  a  bar  to  their  suit,  constituted  an 
ouster  of  appellants  from  the  land,  and  that, 
therefore,  tbe  rule  wbldi  denies  to  one  ten- 
ant In  common  a  right  to  recover  against 
bis  Gotenant  on  account  of  occupation  and 
use  by  tbe  latter  of  the  premises  (Akin  v. 
Jefferson,  68  Tex.  187)  did  not  apply  to  the 
case.  In  snroort  of  their  insistence,  appd- 
Uints  dte  Antry  t.  Beasor,  102  Tex.  123, 
108  S.  W.  1162,  lis  S.  W.  748;  Stephens  v. 
Hewitt,  77  «.  W.  229;  Duke  v.  Reed,  64  Tex. 
716;  and  Stephens  v.  Taylor,  36  S.  W.  1084. 
In  neltber  of  those  cases  did  ft  appear,  as 
it  did  In  this  one,  that  the  land  was  without 


rental  value  except  for  improvements  placed 
thereon  by  tbe  respective  defendants.  Those 
cases  therefore  cannot  be  regarded  as  au- 
thority for  saj-ing  tbe  court  erred  in  holding 
as  he  did  in  the  particular  stated  on  the  facts 
of  this  case.  The  action  of  the  court  seems 
to  be  fully  sustained  by  the  ruling  In  Thomp- 
son V.  Jones,  77  Tex.  626, 14  8.  W.  222 ;  Spic- 
er  V.  Henderson,  43  S.  W.  27;  and  Wbitmlre 
V.  Powell,  103  Tex.  232,  125  S.  W.  880.  Tbe 
Jones  Case  was  one  of  trespass  to  try  title  by 
Thompson.  The  defendants  answered,  as 
the  appellee  here  did,  by  a  plea  of  not  guilty, 
and  set  up  tbe  statute  of  limitations  and 
Improvements  made  by  him  In  good  faith. 
The  plaintiff  replied  that  the  statute  of  Umi- 
tatlons  and  claim  for  improvements  were 
not  available  as  against  her,  because  she 
was  a  minor.  The  judgment  in  the  trial 
court  was  in  her  favor  for  one  half  the  land 
for  rents,  and  In  favor  of  the  defendant  for 
the  other  half  of  the  land.  In  disposing  of 
the  appeal,  Judge  Oalnes  said: 

"We  are  clearly  of  opinion  that  defendants 
should  not  have  been  charged  with  rent  of  the 
land  in  this  case  until  a  demand  for  possession 
was  made,  and  then  not  upon  their  improve- 
menta." 

The  Judgment  Is  affirmed. 


TOMPKINS  et  al.  v.  HOOKER  et  al. 

(No.  1730.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  29.  1917.) 

1.  Evidence  i^=>271(16)—Hkabsat— Declara- 
tions OF  Decedents— Family  Histoby. 

The  rule  admitting  the  declarations  of  de- 
ceased persons  to  prove  family  history  and 
pedigree  will  not  be  extended  to  include  decla- 
rations made  in  the  declarant's  interest. 

2.  JUDQMENT      e=>725(l)  —  RKS      JUDICATA  — 

Questions  Concluded. 
Whenever  a  question  of  fact  is  of  such  a 
character  that  it  requires  evidence  to  sustain 
it,  and  on  that  evidence  a  determination  has 
been  reached  and  declared,  the  fact  adjudi- 
cated is  one  which  the  parties  and  their  privies 
will  not  be  permitted  to  reopen  in  a  second 
controversy   among   themselves. 

3.  JuDGVENT  4=3956(1)— Res  Judioata— Bub- 
OEN  TO  Show  Pabticulab  Question  Has 
Been  Detebmined. 

When  the  subject-matter  of  tho  two  suits 
is  not  the  same,  it  devolves  upon  those  invok- 
ing an  estoppel  by  prior  adjudication  to  show 
either  by  the  record  or  extraneous  evidence 
that  tho  particular  question  before  the  court 
has  been  previously  determined. 

4.  Judgment  «=»956(1)  —  Pbesumptions  in 
Favob  or. 

In  a  second  partition  suit,  the  court  must 
assume  that  the  court.  In  a  prior  partition  suit 
involving  the  same  parties  and  their  privies, 
wherein  a  husband  claimed  an  interest  by  in- 
heritance from  his  wife,  who  died  without  is- 
sue, heard  the  necessary  evidence  as  to  who  were 
the  wife's  lawful  heirs,  and  on  such  evideiice 
based  the  portion  of  the  decree  relating  to  the 
husband's  interest. 

5.  Judgment  «=9!)56(5)  —  Res  Judicata  — 
Identity  or  Issues. 

Where  a  second  partition  suit  faiVoIves 
property  different  from  that  involved  in  a  first, 

«=3For  other  cases  see  same  topic  and  KET-KUMBKR  In  all  Key-Numbered  Digests  and  Indexes 
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tbou.^h  involring  the  same  parties  or  their  priv- 
ies, in  order  for  the  judgment  in  the  first  to 
be  conclusive  as  to  whether  a  party's  wife  left 
children,  it  must  appear  that  the  particular  is- 
sue was  decided  in  the  first  suit 

Bw   PaBTIWON    «=5o(2)— PLKADrNG    TiTUiB. 

Joint  owners  in  a  partition  suit  were  not 
required  specifically  to  plead  their  respective 
titles. 

7.  JuDQMBNT  ®=»540  —  Res  Judicata— 
Fbiendlt  Litigation. 

The  fact  that  a  decree  claimed  to  conclude 
an  issue  in  subsequent  litigation  was  rendered 
in  friendly  litigation,  where  no  real  contest  took 
place,  is  without  importance ;  the  conclusive- 
ness of  the  adjudication  depending  on  the 
sqjirce  from  which  it  came,  and  the  issue  it 
determined,  not  upon  the  violence  of  the  con- 
troversy. 

8.  Appeai  and  Ebboe*=»1051(1)— .Habmless 

GrbOB— EVIDKNCB. 

The  judgment  and  record  in  a  prior  parti- 
tion suit  being  conclusive  on  the  issue  as  to 
whether  or  not  a  wife  died  without  issue,  er- 
ror in  permitting  the  introduction  of  improper 
testimony  tending  to  show  such  fact  was  harm- 
less. 

9.  Descent  and  Distbibution  €=96— Rights 
■    OF  Heibs— Laws  Govebning. 

The  rights  of  the  heirs  of  a  deceased  wife 
were  fixed  by  the  laws  in  force  at  the  time  of 
her  death. 

10.  Descent  and  Distbibution  ®=>6— Vested 
Pbopebty  Rights— Rights  or  Heibs. 

The  rights  of  a  deceased  wife's  heirs  which 
accrued  upon  her  death  were  vested  property 
rights  which  could  not  thereafter  be  disturbed 
either  by  statutory  or  by  constitutional  re- 
strictions. 

11.  Appeal  and  Ebbob  iS=»207— Peesebving 
Gbocnd  of  Review  —  Reading  of  Inap- 
plicable Statute. 

In  a  partition  suit,  defendants  setting  up 
adverse  possession  in  their  predecessor,  the  ac- 
tion of  the  court  in  permitting  to  be  read  over 
objection  an  article  of  a  statute  which  had  no 
amplication  to  the  case,  thus  in  effect  autiior- 
izing  the  jury  to  exclude  from  the  period  of 
adverse  possession  the  time  defendants*  pred- 
ecessor occupied  the  premises  as  a  homestead, 
is  available  error,  though  defendants'  attorney 
failed  to  request  a  written  instruction  directing 
the  jury  to  disregard  the  action  of  opposing 
counsel,  and  the  law  read  in  their  hearing. 

12.  Pabtition  ®=»83  —  Pbopebty  Owned  by 
Tenants  in  Common— Deed  of  Cotenant 
to  Tuibd  Pbbson— Division  of  Land. 

The  deed  of  one  cotenant  conveying  to  a 
third  person  a  specific  portion  of  the  common 
property  is  void  as  to  the  other  cotenants,  but, 
to  preserve  property  rights,  in  partition  pro- 
ceedings courts  of  equity  usually  will  set  aside 
to  the  purchaser  the  portion  described  in  his 
deed  if  possible  without  injury  to  the  remain- 
ing cotenants,  and  the  division  will  he  made 
according  to  value  exclusive  of  the  purchaser's 
improvements,  a  rule  applicable  in  cases  wherb 
all  of  the  common  property  is  before  the  court 
for  partition. 

13.  Pabtition  <S=83— Conveyance  of  Pabt 
of  Land  by  Cotenant— Considebation  fob 
Pdepose  of  Ascebtainino  Value. 

Where  the  portion  of  land  previously  con- 
veyed to  a  third  person  by  a  cotenant  was  omit- 
ted from  a  partition  suit  between  the  cotenants 
because  of  adverse  titles  acquired  by  limita- 
tion, though  the  court  may  not  exercise  any 
power  of  ^partition  over  the  lands  sold  by  the 
cotenant,  it  may  consider  the  portion  to  ascer- 
tain its  value,  and  be  governed  thereby  in  ad- 
justing the  equities  of  the  parties ;  if  there 
was  no  voluntary  partition  as  to  the  portion 
of  the  land  conveyed,  the  valuation  should  b« 


ascertained  at  the  date  of  the  trial,  when 
final  division  is  to  be  made,  and,  if  it  is  prop- 
ec  to  charge  the  cotenants'  vendees  with  such 
portion  of  the  common  property,  they  should  be 
made  to  account  for  it  at  the  value  it  had  when 
tho  rights  of  the  cotenants  were  to  be  adjusted. 
14.  Pabtition  e=5>86— Liability  fob  Rent. 

In  partition  between  cotenants,  plaintiffs 
were  entitled  only  to  their  proportion  of  the 
rents  after  they  were  legally  ousted  from  pos- 
session. 

Appeal  from  District  Court,  Red  River 
County ;  Ben  H.  Denton,  Judge. 

Suit  by  F.  A.  Hooker  and  others  against 
T.  T.  Tompkins  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeaL  Judg- 
ment reversed,  and  case  remanded. 

Lennox  &  Lennox,  of  Clarksville,  for  ap- 
pellants. Kennedy  &  Robbina,  of  Clarksville, 
and  V.  H.  Biddlson  and  J.  Q.  Mahaffey,  both 
of  Texarkana,  for  appellees. 

HODGES,  J.  The  appellees  as  plaintiffs 
below  brought  this  suit  to  recover  an  un- 
divided Interest  la  the  tract  of  land  describ- 
ed and  for  a  partition.  The  material  facts, 
briefly  stated,  are  as  follows:  In  1867  Da- 
vid Fulbrlght  conveyed  as  a  gift  to  bis 
daughter,  Christina  Lawson,  301  acres  of 
land  of  the  Gooch  survey  situated  In  Red 
River  county,  a  part  of  which  Is  involved  in 
thi^  suit  Christina  Lawson  and  her  bus- 
band,  Pleasant  Lawson,  moved  onto  this  tract 
of  land  and  occupied  it  as  their  homestead 
tUl  her  death  in  1870.  She  died  intestate, 
but  whether  or  not  she  left  a  child  surviving 
is  one  of  the  important  issues  involved  in 
this  litigation.  Soon  after  this  conveyance 
to  his  daughter,  David  E^lbright  died  leaT- 
Ing  considerable  real  estate  and  a  number  of 
children  and  their  descendants.  His  8<m  P. 
iTulbright  was  appointed  administrator  of 
his  estate.  In  1875,  some  years  after  the 
death  of  Mrs.  Lawson,  the  descendants  and 
heirs  of  David  Fulbright  sought  a  judicial 
partition  of  his  real  estate.  A  petition  was 
Sled  in  which  the  children  and  heirs  of  Da- 
vid Fulbright  were  named  as  plalntifl^,  and 
P.  Fulbright,  the  administrator,  as  defend- 
ant. Among  those  enumerated  as  petitioners 
appeared  tlie  name  of  P.  Lawson.  After 
naming  other  ctdldren  of  David  Fulbright, 
the  petition  mentions  Christina  Lawscm, 
"who,"  it  alleges,  "died  intestate  in  1870, 
leaving  a  husband,  petitioner  Pleasant  Law- 
son,  but  no  descendants."  The  petition  was 
signed  by  attorneys  and  shows  that  service 
was  waived  by  P.  Fulbright.  A  judgment  of 
partition  was  thereafter  rendered  specifying 
the  interest  each  claimant  was  entitled  to 
have  and  appointing  commissioners  to  make 
the  division.  Among  other  recitals,  the  par- 
tition decree  contains  the  following: 

"And  to  Pleasant  D.  Lawson  as  heir  of  his 
deceased  wife  Christina  Lawson  one  twenty- 
second  (i/22)  part  of  said  land," 

The  evidence  showed  tliat  David  Fulbright 
had  eleven  children,  and  that  the  part  award- 
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ed  to  I^wson  was  only  half  of  a  child's  por- 
tion. Lawson  afterwards  married  a  secoad 
wife,  and  they  continued  to  reside  upon  the 
tract  of  land  conveyed  to  his  first  wife ;  his 
residence,  however,  was  shifted  to  different 
places  on  the  land  to  suit  his  convenience. 
Some  time  after  the  death  of  his  first  wife, 
Lawaon  began  to  sell  off  specific  i>ortlons  of 
the  land,  in  each  Instance  executing  a  deed 
as  the  owner  in  fee  simple  of  the  entire  in- 
terest conveyed.  After  tlie  death  of  his  sec- 
ond wife,  Lewson  continued  bis  residence 
on  the  land  till  his  death,  which  occurred  in 
the  latter  part  of  1911.  A  few  months  prior 
to  his  death  he  conveyed  175  acres,  being  all 
that  remained  of  the  original  conveyance  to 
Mrs.  l4iwson,  to  T.  T.  Tompkins  and  Fletch- 
er Tompkins,  and  it  is  under  this  deed  the 
appellants  now  claim  title. 

The  appellees  are  the  surviving  brothers 
and  sisters  of  Mrs.  Lawson,  and  the  descend- 
ants of  those  deceased.  They  contend  in  tbis 
suit  that  Mrs.  Lawson  died  intestate  and 
without  issue,  and  that  th^  are  entitled  by 
inheritance  to  one-half  of  the  separate  real 
estate  she  owned  at  the  time  of  her  death. 
They  dalm  that  those  who  bold  under  Law- 
son  should  In  a  partition  be  charged  with 
that  portion  of  the  301  acres  of  land  he  had 
previously  conveyed,  and  that  the  deed  to 
the  appellants  was  valid  as  a  conveyance  of 
only  the  excess  then  remaining  of  the  one- 
half  interest  in  the  original  tract 

The  appellants  defend  upon  two  grounds: 
First,  they  say  that  Christina  Lawson  was 
survived  by  a  child  who  died  in  Infancy, 
and  that  Pleasant  Lawson  took  all  of  the 
land  by  Inheritance  from  his  deceased  child 
and  therefore  had  a  right  to  convey.  As  a 
second  defense,  they  urge  that  Lawson  ac- 
quired a  title  by  adverse  possession  extend- 
ing over  a  period  of  more  than  ten  years  pri- 
or to  the  institution  of  this  suit. 

In  response  to  questions  propounded  by 
the  court,  the  jury  found  that  Mrs.  Lawson 
died  without  issue,  and  that  there  had  been 
no  advNse  possession  by  Lawson  and  those 
claiming  under  him  sufficient  to  create  a  ti- 
tle by  Umltatlon. 

[1]  There  was  a  sharp  conflict  in  the  evi- 
dence regarding  the  birth  of  a  child  before 
the  death  of  Mrs.  Lawson.  Over  the  ob- 
jection of  the  appellants,  the  court  permitted 
the  appellees  to  prove  by  certain  witnesses 
dedaratlons  made  by  deceased  sisters  and 
brothers  of  Mrs.  Lawson  that  she  had  died 
without  leaving  a  child.  This  testimony  was 
objected  to  upon  the  grounds  that  it  was 
hearsay  and  that  the  declarations  were  self- 
serving.  It  is  now  well  settled  that  the  rule 
which,  admits  the  declarations  of  deceased 
persons  to  prove  family  history  and  pedigree 
lias  Its  limitations.  Byers  v.  Wallace,  87 
Tex.  507,  28  S.  W.  1056,  29  S.  W.  760.  The 
doctrine  will  not  be  extended  so  as  to  in- 
clude declarations  made  in  the  interest  of 
the  declarant    The  court,  we  think,  erred  in 


permitting  the  Introduction  of  such  testi- 
mony, and  for  that  error  the  judgment 
should  be  reversed  unless  It  may  be  treated 
as  harmless. 

As  proof  that  Mrs.  Lawson  died  without 
issue,  the  appellees  offered  in  evidence  the 
petition  and  judgment  in  the  partition  pro- 
ceedings instituted  by  the  IHilbright  heirs  in 
1875.  They  now  contend  that  the  record  in 
that  case  settled  that  question,  and  that 
Lawson  and  those  who  claim  under  him  were 
thereafter  estopped  to  raise  that  issue  in  any 
proceeding  between  the  same  parties  or  theh* 
privies.  Appellees  admit  that  the  land  here 
Involved  was  no  part  of  what  was  then  be- 
fore the  court,  but  insist  that,  the  parties 
being  legally  the  same  as  those  involved  in 
this  case,  the  Judgment  then  rendered  was 
conclusive  and  that  Issue  cannot  be  again 
reopened. 

[2, 3]  It  will  be  observed  that  this  Is  not 
an  Instance  in  which  a  former  Judgment  is 
insisted  upon  as  a  bar  to  the  suit  because  of 
the  identity  of  the  subject-matter,  but  one 
in  which  the  issue  and  the  parties  are  legal- 
ly identical.  It  Is  sometimes  difficult  to  de- 
termine when  the  particular  issue  settled  In 
a  judicial  proceeding  Is  of  sufficient  dignity 
to  be  covered  by  the  rule  of  estoppel.  When- 
ever the  question  of  fact  is  of  such  a  char- 
acter that  it  requires  evidence  to  sustain  it, 
and  upon  that  evidence  a  determination  has 
been  reached  and  declared,  the  fact  adjudi- 
cated is  one  which  the  parties  and  their 
privies  will  not  be  permitted  to  reopen  in  a 
second  controversy  among  themselves.  Crom- 
well V.  Sac  County,  94  U.  S.  351,  24  L.  Ed. 
197;  Hanna  v.  Kead,  102  HI.  596,  40  Am. 
Rep.  608;  2  Black  on  Judgments,  {  609;  15 
Ruling  Case  Law,  pp.  973-976,  and  numerous 
cases  cited  in  notes.  Where  the  subject- 
matter  of  the  suit,  however,  la  not  the  same, 
it  devolves  upon  those  invoking  the  estoppel 
to  show  either  by  the  record  of  extraneous 
evidence  that  the  particular  question  th«i 
before  the  court  has  been  previously  deter- 
mined. 

In  the  partition  proceedings  above  refer- 
red to  it  was  necessary  for  the  court  before 
rendering  a  decree  dividing  the  estate  to  as- 
certain the  full  extent  of  the  Interest  of  each 
Joint  owner. 

L4-IJ  The  petition  alleged.  In  substance, 
that  Lawson  owned  an  Interest  by  inheri- 
tance from  his  'wife,  and,  as  measuring  the 
extent  of  that  Interest,  stated  that  Mrs.  Law- 
son  died  without  issue.  This,  if  true,  would 
entitle  him  to  one-half  of  a  child's  portion. 
The  partition  decree  shows  that  he  was 
awarded  that  Interest  We  must  therefore 
assume  that  the  court  in  that  proceeding 
heard  the  necessary  evidence  as  to  who  were 
the  lawful  heirs  of  Mrs.  Lawson,  and  upon 
that  evidence  based  that  portion  of  his  de- 
cree relating  to  Lawson's  Interest  That  de- 
cree Involves  a  finding  that  Lawson  was  an 
heir  and  also  that  Mrs.  Lawson's  brothers 
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and  sisters  were  Joint  heirs  with  blm.  This 
finding  could  not  have  been  made  except  up- 
on proof  that  Mrs.  Lawson  died  without  is- 
sue ;  for  if  she  had  been  survived  by  a  child 
the  latter  would  have  inherited  her  entire 
estate,  and  upon  the  death  of  the  child  this 
would  have  passed  to  Lawson,  the  father. 
If,  therefore,  we  take  the  pleadings  as  the 
basis  of  the  partition  decree,  the  Judgment 
can  be  sustained  only  by  a  finding  that  Mrs. 
Lawson  left  no  surviving  child.  We  do  not 
overlook  the  fact  that,  this  being  a'  suit  in- 
volving different  property,  it  must  appear 
that  this  particular  issue  was  decided  in  that 
suit.  While  the  Joint  owners  in  that  litiga- 
tion were  not  required  to  specifically  plead 
their  respective  titles,  they  elected  to  do  so. 
In  the  absence  of  evidence  to  the  contrary, 
we  must  presume  that  they  followed  the  usu- 
al legal  rule  and  proved  the  essential  facts 
which  they  alleged.  If  that  be  true,  then  the 
very  quesUon  here  put  In  issue  was  then  tried 
and  decided.  The  fact  that  the  particular 
decree  was  rendered  in  a  friendly  litigation 
where  no  real  contest  took  place  Is  of  no  im- 
portance. The  conclusiveness  of  the  adjudi- 
cation depends  upon  the  source  from  which 
it  came  and  the  issue  it  determined,  and 
not  upon  the  violence  of  the  controversy.  If 
the  parties  by  their  agreements  and  confes- 
sion dispensed  with  the  necessity  for  offering 
an  array  of  evidence,  the  issue  to  be  deter- 
mined was  not  for  that  reason  robbed  of  its 
importance  or  altered  in  its  nature.  Rich- 
ardson V.  Trout,  133  S.  W.  677;  Last  Chance 
Mining  Co.  v.  Tyler  Mining  Ca,  157  U.  S. 
687,  15  Sup.  Ct  733,  39  L.  Ed.  859.  The 
Judgment  and  record  in  the  partition  pro- 
ceedings being  conclusive  upon  the  issue  as 
to  whether  or  not  Mrs.  Lawson  died  with- 
out issue,  there  was  no  reversible  error  in 
permitting  the  introduction  of  the  improper 
testimony  previously  referred  to. 

It  is  also  insisted  by  the  appellants  that 
the  evidence  conclusively  established  a  title 
In  them  by  adverse  possession  of  ten  years, 
and  that  the  court  should  not  have  submitted 
that  issue  to  the  Jury.  While  there  was 
much  testimony  tending  to  show  an  adverse 
possession  by  Lawson,  there  was  enough  evi- 
dence to  the  contrary  to  require  a  submission 
of  that  question  to  the  Jury. 

There  was  no  error  in  the  rulings  made  in 
admitting  the  testimony  objected  to  upon  the 
issue  of  limitation. 

Complaint  is  made  of  the  action  of  the 
court  in  making  certain  remarks  in  the  pres- 
ence and  hearing  of  the  Jury.  The  bill  of  ex- 
ception reserved  thus  presents  the  question: 

"Be  it  remembered  that  on  the  trial  hereof, 
it  being  contended  by  the  plaintiffs  that  as  the 
homestead  of  P.  Lawson  and  Christina  Lawson 
was  on  the  301-Bcre  tract  in  controversy  at  the 
date  of  the  latter's  death  in  May,  1870,  it  was 
not  subject  to  partition,  and  that  limitation  did 
not  commence  to  run  against  her  heirs  so  long 
as  Lawaon's  homestead  ri^ht  existed,  and  the  de- 
fendants contended  that  it  was  subject  to  par- 
tition under  the  existing  laws  at  the  time  and 


that  his  holding  was  presumed  to  be  adverse 
after  four  years,  and  the  court  having  already 
submitted  the  issue  of  limitation  to  the  Jury 
with  appropriate  instructions  in  connection 
therewith,  and  the  defendants'  counsel  having 
closed  their  argument,  the  plaintiffs'  counsel  in 
his  closing  argument  offered  to  read  to  the 
jury  article  3429  of  Vernon's  Statute  as  proof 
and  in  substantiation  of  their  contention,  to 
which  the  defendants  then  and  there  objected 
on  the  ground  that  it  was  not  the  law  at  the 
time  Christina  Lawson  died  and  that  the  court 
had  already  instructed  the  jury  on  the  issue. 
The  court  overruled  the  objection  and  permit- 
ted the  attorney  to  read  the  article  of  the  stat- 
ute in  question,  and  in  connection  therewith 
remarked  that  tie  had  instructed  the  jury  on 
the  question  of  limitation  in  the  charge  so  giv- 
en, but  saw  no  objection  to  counsel  reading  the 
statute  in  question  as  it  was  the  law  on  the 
subject." 

[•-11]  The  article  above  referred  to  pro- 
vides that  on  the  death  of  the  wife  leaving 
a  husband  the  homestead  shall  descend  and 
vest  as  other  real  property,  but  that  It  shall 
not  be  partitioned  among  the  heirs  of  the 
deceased  during  the  lifetime  of  such  surviv- 
ing husband,  or  so  long  as  he  may  elect  to  use 
or  occupy  the  same  as  a  homestead.  The 
rights  of  the  heirs  of  Mrs.  Lawson  were  fixed 
by  the  laws  In  force  at  the  time  of  her  death. 
Lindsay  v.  Freeman,  83  Tex.  259,  18  S.  W. 
727.  The  record  shows  that  Mrs.  Lawson 
died  tn  May,  1870,  before  the  general  revi- 
sion of  the  probate  laws  enacted  that  year 
took  effect  8  Sayles'  Early  Laws,  art  3484 
et  seq.  Any  limitation  upon  the  rights  of  the 
heirs  to  then  partition  the  homestead  must 
be  found  in  the  General  Act  of  1818  with  its 
amendments.  The  only  provisions  of  that 
law  which  can  be  relied  on  as  w'thdrawlng 
the  homestead  from  assets  subject  to  parti- 
tion appears  in  section  45  of  Acts  2d  Leg., 
c  157;  P.  D.,  art  1305.  This  section  pro- 
vides for  setting  aside  to  the  widow  and 
minor  children  of  the  deceased  the  exempt 
property,  and  protects  this  from  distribu- 
tion only  when  the  estate  is  insolvent  No 
such  provision  is  extended  to  a  surviving 
husband  without  children.  Hence  there  does 
not  appear  to  have  been  any  legal  obstacle  to 
the  partition  of  the  laud  in  controversy  at  the 
time  Mrs.  Lawson  died.  Jergens  v.  Schiele. 
61  Tex.  257 ;  Putnam  v.  Young,  67  Tex.  464. 
The  rights  of  the  h^s  which  then  accrued 
were  vested  property  rights  which  could  not 
thereafter  be  disturbed  by  either  statutory  or 
constitutional  restrictions.  Wright  v.  Straub, 
64  Tex.  64.  The  article  of  the  statute  read  to 
the  jury  by  counsel  for  appellees  had  no 
application  whatever.  The  action  of  the 
court  in  permitting  It  to  be  read  over  objec- 
tion was  tantamount  to  a  ruling  that  it  did 
apply  and  that  it  should  be  considered  by  the 
Jury  as  a  part  of  the  law  of  the  case  in  pass- 
ing upon  the  issue  of  adverse  possession. 
This  in  effect  authorized  the  Jury  to  ezcluda 
from  the  period  of  adverse  possession  the 
time  Lawson  occupied  the  premises  as  a 
homestead.  If  this  were  done  there  was  lit- 
tle, if  any,  evidence  remaining  upon  which 
to  base  a  finding  for  the  appellahts  upon  that 
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Issne.  Unless  the  Jury  wholly  disregarded 
the  article  reed,  and  its  express  approval  by 
the  court,  appellants  were  materially  Injured 
by  the  conduct  complained  of.  The  objection 
is  not  rendered  unavailable  because  of  the 
failure  of  the  appellants'  attorney  to  request 
a  written  Instruction  directing  the  Jury  to 
disregard  the  action  of  appellees'  attorney 
and  the  law  read  in  their  hearing.  It  is  not 
probable  that  the  court  would  have  excluded 
in  writing  what  he  had  expressly  an>royed 
orally.  The  authorities  relied  upon  by  the 
appellees  to  sustain  their  contention  are  not 
applicable.  This  error  we  regard  as  of  such 
Importance  as  to  require  a  reversal  of  the 
judgment. 

[12,13]  In   the  decree  dividing   the   land 
between  the  plaintiffs  and  defendants  In  the 
court  below  Its  value  was  disregarded,  150% 
acres  were  awarded  to  the  appellee,  and  the 
remainder  to  the  appellants.    Presumably  in 
making  that  division  the  court  charged  the 
appellants  with  the  number  of  acres  which 
Lawson  had  previously  conveyed  out  oi  the 
original  tract  and  limited  the  interest  which 
he  had  a  right  to  convey  to  the  appellants  to 
what  remained  in  acreage  of  his  undivided 
halt    The  evidence  tended  to  show  that  the 
176  acres  In  controversy  were  much  more  val- 
nable  than  that  which  had  been  previously 
disposed  of,  and  it  is  insisted  by  the  appel- 
lants that  this  difference  in  value  should  have 
been  taken  into  consideration  by  the  court  In 
measuring  the  Interest  or  number  of  acres 
which  the  appellees  were  entitled  to  recover, 
since  to  that  extent  there  was  to  be  a  parti- 
tion of  the  land.    It  is  well  settled  that  the 
deed  of  one  cotenant  conveying  to  a  third 
party  a  specific  portion  of  the  common  prop- 
erty is  void  as  to  'the  other  cotenauts ;   but 
in  order  to  preserve  property  rights  in  parti- 
tion proceedings,  courts  of  equity  will  usually 
set  aside  to  a  purchaser  the  portion  described 
in  his  deed,  provided  this  can  be  done  with- 
out injury  to  the  rights  of  the  remaining  co- 
tenants.    Broom  et  al.  v.  Pearson  et  al,  200  S. 
W.  191,  recently  decided  by  this  court,  and 
cases  there  cited.    And  in  such  cases  the  divi- 
sion will  be  made  accordlug  to  the  value,  ex- 
clusive of  the  Improvements  put  upon  the 
land  by  such  purchaser.    That  rule,  however, 
is  generally  applied  In  those  cases  where  all 
of  the  common  property  is  before  the  court 
for  partition.    In  this  case  there  is  involved 
a  part  only  of  the  Christina  Lawson  estate, 
which  the  claimants  once  owned  in  common. 
It  appears  from  the  briefs  and  argument  that 
the  portion  previously  conveyed  was  omitted 
from  this  suit  because  of  adverse  titles  ac- 
quired by  limitation.    The  question  is:    Does 
that  situation  alter  the  rule?   Assuming  that 
there  has  been  no  voluntary-  partition  pre- 
viously made  as  to  that  portion  of  the  land 
which  Lawson  had  conveyed,  we  are  of  the 
opinion  that  the  veluatlOD  taken  should  be 
ascertained  at  the  date  of  the  trial,  the  time 


when  the  final  division  is  to  be  made.  If  in 
the  adjustment  of  the  equities  between  the 
parties  to  the  suit  it  is  proper  to  charge  the 
vendees  of  Lawson  with  that  portion  of  the 
common  property  which  he  had  wrongfully 
disposed  of,  they  should  be  made  to  account 
for  it  at  the  value  it  had  when  the  rights  of 
the  cotenants  were  to  be  adjusted.  In  the 
application  of  that  rule  the  appellees  will 
lose  nothing  by  reason  of  the  wrongful  con- 
duct of  Lawson,  their  cotenant,  in  placing  a 
portion  of  the  land  beyond  their  reach. 
While  the  court  may  not  exercise  any  power 
of  partition  over  what  had  been  sold  by  Law- 
son,  it  may  consider  that  portion  for  the  pur- 
pose of  ascertaining  its  value,  and  be  gov- 
erned thereby  in  adjusting  the  equities  of  the 
parties  in  what  remains.  We  are  therefore 
of  the  opinion  that  the  court  erred  In  not 
taking  into  consideration  the  present  value  of 
all  the  land  which  formed  the  Christina  Law- 
son  estate  described  in  the  deed  from  her 
father. 

[14]  In  remanding  the  case  we  take  occa- 
sion to  call  attention  to  en  error  in  rendering 
a  Judgment  against  the  appellants  for  all  of 
the  rents  that  had  accrued  upon  the  property. 
The  appeUees  are  only  entitled  to  their  pro- 
portion after  they  were  legally  ousted  from 
the  possession. 

The  Judgment  of  the  court  will  be  reversed, 
and  the  case  remanded. 


CI..ARK  &  BOICE  LUMBER  CO.  v.  COM- 
MERCIAL NAT.  BANK  OP  JEFFER- 
SON.    (No.  1842.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  23, 1917.    Rehearing  Denied 

Dec.  6,  1917.) 

1.  Chattel  Mobtqaoes  «=947— Descbiption 

OF  PbOPEBTY — SUFriCMrNCY. 

Where  the  scrivener  who  prepared  a  chat- 
tel mortgage  failed  to  insert  the  description  of 
the  property  at  the  place  where  it  would  logical- 
ly be  found,  but  there  was  a  reference  in  anoth- 
er part  of  the  mortgage  which  stated  with  rea- 
sonable certainty  what  property  the  parties  in- 
tended to  incumber,  the  mortgage  being  valid 
between  the  parties,  may,  in  view  of  the  fact 
that  a  mortgage  of  chattels  to  be  valid  between 
the  parties  need  not  be  in  writing,  be  supple- 
mented by  parol  evidence  as  to  the  property 
incumbered  and  despite  any  possible  inaufiiciency 
in  the  description  is,  as  to  one  who  purchased 
property  knowing  that  it  was  incumbered,  suffi- 
cient. 

2.  Appeal   and   Ebbob   «=5>907(3)— Review— 
Pbesumptions. 

In  the  absence  of  a  statement  of  fact  it  will 
l>e  assumed  that  the  trial  court  had  before  it  evi- 
dence sustaining  its  determination. 

3.  Chattel,   Mobtoaobs   €=189— Validi'tt— 
Statute. 

Rev.  St.  art.  3970,  declares  void  every  mort- 
gage or  deed  of  trust  attempted  to  be  given  by 
the  owner  of  any  stock  of  goods,  wares,  or  mer- 
chandise, daily  exposed  for  sale  in  parcels  in 
the  regular  course  of  business  and  contemplat- 
ing a  continuance  of  the  possession  of  the  goods 
and  control  of  the  business  by  the  owner. 
Plaintiff  loaned  a  cotton  oil  company  funds  to 
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purchase  seed  for  its  mills,  and  the  cotton  oil 
company  executed  a  chattel  mortgage  on  the 
seed  and  the  products  manufactured  therefrom, 
including  oil,  meal,  and  hulla  The  chattel  mort- 
gage further  recited  that  the  oil  company  should 
at  the  end  of  each  week  make  a  written  report 
to  pluintiff  showing  the  amount  of  seed  on  hand, 
and  the  amouut  of  manufactured  product,  and 
that  plaintiff  should  retain  the  seed  tickets  show- 
ing the  amount  paid,  until  the  seed  should  be 
manufactured,  the  products  disposed  of  and  the 
money  received  thereby  applied  to  t>Ismtifr8 
debt.  Held,  that  such  mortgage,  despite  occa- 
sional retail  sales  by  the  oil  company,  did  not, 
though  the  oil  company  was  made  plaintiff's 
agent  for  the  sale  of  the  manufactured  products, 
etc.,  violate  the  statute,  for  such  statute  should 
be  given  a  strict  construction,  and  does  not  ap- 
ply unless  all  the  element  sspccified  exist. 
4.  Chattel  Mobtoaoes  €=225(1)— Convke- 
sioN— What  Constitutes. 
In  such  case,  a  purchaser  familiar  with  the 
stipulations  of  the  mortgage  who,  over  the  ob- 
jection of  the  cotton  oil  company,  retained  the 
purchase  price,  or  by  agreement  with  the  com- 
pany diverted  the  purchase  price  of  manufac- 
tured products  to  a  purpose  contrary  to  that  ex- 
pressed in  the  mortgage,  becomes  a  wrongdoer, 
and  holds  the  property  subject  to  rights  of 
mortgagee,  and  is  liable  for  misapplication  of  a 
trust  fund. 

Appeal  from  District  Court,  Marlon  Coun- 
ty;  J.  A.  Ward,  Judge. 

Action  by  tbe  Commercial  National  Bank 
of  Jefferson  against  the  Clark  &  Boice  Lum- 
ber Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Glass,  Estes,  King  &  Burford,  of  Texar- 
kana,  for  appellant.  Schulter  &  Hlngleton,  of 
Jefferson,  for  appellee. 

HODOES,  J.  This  is  a  suit  commenced  by 
the  appellee  against  the  appellant  in  the 
court  below  for  conversion  of  a  quantity  of 
cotton  seed  meal  on  which  the  appellee  claim- 
ed to  have  a  mortgage.  Tbe  case  was  tried 
before  the  court  without  a  Jury,  upon  sub- 
stantially the  following  facts:  The  Jefferson 
Cotton  Oil  &  Fertilizer  Company,  a  private 
corporation,  was  in  September,  1913,  engag- 
ed In  the  business  of  buying  cotton  seed  and 
manufacturing  same  into  oil,  meal,  and  bulls. 
Desiring  to  purchase  cotton  seed  for  that  pur- 
pose, it  borrowed  tbe  sum  of  $4,000  from  the 
Commercial  National  Bank  of  Jefferson,  the 
appellee  in  this  appeal,  for  which  sum  it 
executed  a  note.  On  the  6tb  of  September, 
1918,  contemporaneously  with  the  execution 
of  the  note  and  to  secure  Its  payment,  the 
oil  mill  company  executed  a  chattel  mort- 
gage, of  which  the  following  Is  in  part  a 
copy: 

"That  we,  the  Jefferson  Cotton  Oil  &  Fer- 
tilizer Company,  of  the  county  of  Marion  and 
state  of  Texas,  to  secure  my  indebtedness  to  the 
Commercial  National  Bank  of  Jefferson,  Texas, 
for  the  sum  of  forty-one  hundred  three  and 
ten/100  dollars,  as  evidenced  by  cer- 
tain promissory  note,  bearing  date  the  6th  day 
of  September,  1913,  payable  to  the  order  of  the 
Commercial  National  Bank  of  Jefferson,  at  its 

office  in  Jefferson,  Texas,  on  the ,  signed 

by  ourselves,  and  also  such  other  sums  of  money 
which  we  may  be  owing  to  the  Commercial  Na- 
tional Bank  of  Jefferson  during  the  year  1913 


and  1914,  having  ^rgained,  sold  and  conveyed 
and  by  these  presents  do  bargain,  sell,  release 
and  convey  to  the  Commercial  National  Bank 
of  Jefferson,  of  the  county  of  Marion  and  state 

of  Texas,   all  that   certain    in   Marion 

county,  Texas.  Also  the  following  described  per- 
sonal property,  to  wit;  This  money  is  furnished 
to  the  said  Jefferson  Cotton  Oil  &  Fertilizer 
Company  of  Jefferson,  Texas,  to  purchase  seed 
for  said  mill,  and  this  instrument  is  intended  ae 
a  mortgage  on  said  seed  and  all  the  by-products 
manufactured  therefrom,  including  ail  oil,  meal 
and  hulls,  and  any  other  that  may  be  manu- 
factured by  said  mill.  It  is  hereby  understood 
and  agreed  that  said  mill  shall,  at  the  .end  of 
each  week,  make  a  written  report  to  the  Com- 
mercial National  Bank  showing  the  amount  of 
said  seed  on  hand  in  tbe  house  and  elsewhere, 
and  the  amount  of  products  of  each  kind  on 
hand  figured  at  the  market  price  of  said  prod- 
ucts and  the  amount  paid  for  seed.  The  said 
Commercial  National  to  retain  the  seed  tickets 
showing  amount  paid  until  the  seed  have  been 
manufactured  and  the  products  disposed  of  and 
the  money  received  thereby  applied  to  any  in- 
debtedness it  may  then  owe  to  the  said  Commer- 
cial National  Bank  of  Jefferson,  Texas." 

Other  advances  of  money  were  from  time 
to  time  made  to  the  oil  mill  company,  for  tbe 
purpose  of  enabling  it  to  buy  seed  to  be  us- 
ed In  tbe  manufacture  of  its  products.  Dur- 
ing tbe  course  of  tbe  construction  of  tbe  oil 
mill  it  became  indebted  to  tbe  appellant, 
Clark  &  Boice  Lumber  Company,  for  lum- 
ber and  material  furnished  in  the  erection 
of  tbe  necessary  buildings ;  and  at  tbe  time 
this  litigation  originated  it  was  indebted  to 
tbe  Clark  &  Boice  Lumber  Company  in  the 
sum  of  $4,918,  evidenced  by  a  note,  and  in 
tbe  further  sum  of  $555  on  an  open  account 
This  indebtedness  appears  fo  have  been  se- 
cure by  a  mortgage  upon  some  other  prop- 
erty, not  involved  in  this  contest  During  a 
period  extending  from  February  4,  1914,  to 
May  19tb  following,  the  oil  mill  company 
sold  to  the  appellant  cotton  seed  meal  to  the 
amount  of  $1,478.  Instead  of  paying  cash 
for  tbe  meal  purchased,  tbe  Clark  &  Boice 
Lumber  Company  gave  the  oil  mill  company 
credit  for  that  sum  on  Its  indebtedness.  The 
court  found  as  a  fact  that  the  meal  sold  and 
delivered  to  the  Clark  &  Boice  Lumber  Com- 
pany was  that  upon  which  the  appellee  bad 
a  mortgage,  and  that  this  sale  and  tbe  re- 
fusal to  pay  the  purchase  price  of  the  same 
constituted  a  conversion;  and  Judgment  was 
accordingly  rendered  in  favor  of  the  appel- 
lee. 

Among  other  conclusions  of  law  filed  by 
the  court,  he  holds  tliat  the  mortgage  before 
referred  to  was  valid,  and  was  not  within 
tbe  terms  of  tbe  statute  making  that  class 
of  mortgages  fraudulent  and  void;  but  fur- 
ther concludes  that  under  tbe  terms  of  the 
mortgage  executed  by  the  oil  Tnlll  company 
it  became  the  agent  of  the  mortgagee  for  tbe 
purpose  of  selling  tbe  mortgaged  products 
of  the  mill,  and  to  pay  over  the  proceeds  In 
accordance  with  tbe  terms  of  tbe  instrument. 
He  also  concludes  that  tbe  mortgage  was 
Intended  to  cover  all  the  cotton  seed  pur- 
chased  with   tbe  money  famished   by   tbe 
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plaintiff,  and  all  Of  the  by-products  of  the 
cotton  seed  mnnufactnred  therefrom,  and  any 
other  by-products  that  might  be  manufac- 
tured by  the  mill. 

At  the  request  of  the  appellant  the  court 
made  additional  findings,  some  of  which  we 
regard  as  Immaterial  In  considering  the  Is- 
sues here  presented.  As  to  the  manner  In 
which  the  oU  mill  company  disposed  of  Its 
product  the  court  found: 

"That  it  [the  oil  mill  company]  manafactured 
all  of  the  cotton  seed  purchased  by  it  with  the 
money  obtained  from  the  eources  above  mention- 
ed into  cotton  seed  oil,  cotton  seed  meal,  cot- 
ton seed  hulls  and  delinting  cotton;  that  the 
mannfactnred  products  were  stored  in  tanks, 
rooms  and  sheds  forming  a  part  of  the  plant  of 
said  company  at  Jefferson,  and- sold  therefrom, 
most  of  same  being  deUvered  on  cars  and  sold 
in  carload  lots  upon  contracts,  but  the  retail 
trade  at  Jefferson  and  in  that  vicinity  was 
also  supplied  with  cotton  seed  meal  and  cotton 
seed  hulls  when  the  parties  came  to  the  plant 
to  make  purchases;  tiiat  cotton  seed  meal  was 
put  in  sacks  of  100  pounds  each,  and  kept  in  a 
room  or  warehouse  used  exclusively  for  cotton 
seed  meal  in  its  plant  at  Jefferson,  Texas,  and 
loaded  therefrom  on  cars  upon  orders  or  con- 
tracts and  delivered  therefrom  to  such  retail 
trade  as  the  company  had  at  Jefferson  and  in 
that  viianity.  And  I  further  find  that  a  number 
of  persons  at  Jefferson  and  farmers  in  the  vi- 
cinity of  Jefferson  purchased  at  said  plant  from 
said  oil  company  such  quantities  of  cotton  seed 
meal  as  they  desired,  the  same  being  delivered 
by  said  company  to  them  from  said  warehouse 
and  sold  to  them  at  retail  prices." 

There  are  two  principal  grounds  upon 
which  the  aiq;)eUant  rests  Its  defense  in  this 
case:  One  is  that  the  description  of  the 
mortgaged  property  In  the  Instrument  re- 
lied upon  is  Inanfflclent  The  second  Is  that 
the  mortgage  is  an  effort  to  Incumber  goods, 
wares,  and  merchandise  remaining  In  the 
hands  of  the  mortgagor  and  dally  exposed 
for  sale,  and  for  that  reason  is  prohibited 
by  article  3970  of  the  Revised  CivU  Statutes. 

[1,  2]  It  is  apparent  from  an  Inspection  of 
the  mortgage  Itself  that  the  writer  who  pre- 
pared it  failed  to  Insert  the  description  of 
the  ^operty  at  the  place  where  it  would  log- 
ically be  found.  There  is,  however,  In  an- 
other part  of  the  mortgage,  a  reference  which 
states  with  reasonable  certainty  what  prop- 
erty the  parties  Intended  to  Incumber. 
Where  the  record  alone  is  relied  upon  to 
give  notice  to  third  parties  dealing  with 
mortgaged  property,  the  law  is  more  exacting 
in  its  requirements  as  to  the  sufficiency  of 
the  description  than  in  cases  where  they 
have  actual  notice  of  the  Identity  of  the 
property  covered.  It  has  been  held  that  a 
mortgage  of  chattels  need  not  be  in  writing. 
Edwards  v.  Mayes,  136  S.  W.  610;  Gardner 
V.  Planters'  National  Bank,  64  Tes.  Civ. 
App.  572,  118  S.  W.  1147;  Crews  v.  Harland, 
99  Tex.  93,  87  S.  W.  656,  13  Ann.  Cas.  863. 
If  an  entire  chattel  mortgage,  good  as  be- 
tween the  parties  and  those  having  actual 
notice,  may  he  established  by  parol,  there 
would  seem  to  be  no  good  reason  why  an  in- 
advertent omission  from  a  written  instru- 
ment oould  not  be  supplied  by  oral  testi- 


mony If  tMs  should  become  necessary,  and 
does  not  contradict  the  writing  Itself.  In 
this  Instance  the  court  finds  as  a  fact  that 
the  property  sold  and  delivered  to  the  ap- 
pellant was  that  covered  by  the  mortgage, 
and  there  is  no  contention  that  this  finding 
is  not  supported  by  tlTe  evidence;  in  fact, 
there  is  no  statement  of  facts  in  the  record. 
Neither  is  there  any  contention  that  the  ap- 
pellant had  no  notice  that  the  property  pur- 
chased by  it  was  incumbered  with  a  mort- 
gage. We  must  therefore  assume  that  the 
trial  judge  had  before  him  satisfactory  legal 
evidence  that  the  property  was  mortgaged, 
and  that  the  appellant  knew  that.it  was  so 
incumbered  at  the  time  purchase  was  made. 
[S]  The  second  objection  urged,  that  the 
mortgage  was  void  because  in  violation  of 
the  terms  of  the  statute,  presents  a  more 
difficult  question.  The  only  basis  for  the  con- 
tention that  the  property  mortgaged  was  "a 
stock  of  goods,  wares,  and  merchandise  daily 
exposed  for  sale"  Is  to  be  found  in  the  find- 
ings of  the  court  heretofore  set  out  The 
court  concluded  from  the  terms  of  the  mort- 
gage that  the  mortgagor  retained  possession 
and  disposed  of  the  mortgaged  property  as 
the  agent  of  the  mortgagee.  The  correctness 
of  that  conclusion  is  assailed  by  the  appel- 
lant In  Crow  V.  Red  River  County  Bank, 
52  Tex.  362,  our  Supreme  Court  had  under 
consideration  a  question  very  similar  to 
that  here  Involved.  Justice  Bonner,  who  ren- 
dered the  opinion  of  the  court  said: 

"In  the  case  of  Peiser  v.  Petticolas,  60  Tex. 
638  [32  Am.  Rep.  621],  this  court  decided  that 
a  mortgage  upon  a  stock  of  goods,  when  the 
mortgagor  retains  possession  and,  with  the 
knowledge  and  consent  of  the  mortgagee,  sells 
them  in  the  usual  course  of  trade  and  applies 
the  proceeds  to  replenish  the  stock,  and  not  to 
the  payment  of  the  debt,  was  void  as  being 
against  public  policy  and  inconsistent  with  the 
true  purposes  of  a  mortgage;  that  if  the  intent 
and  purpose  of  the  parties  to  make  such  a  mort- 
gage are  manifest  from  the  terms  of  the  instru- 
ment itself,  it  should  be  declared  void  by  the 
court;  that  if  not  thus  shown,  then  it  is  a 
question  of  fact  for  the  jury,  who  should  find 
against  the  validity  of  the  mortgage,  if  this  in- 
tent and  purpose  are  shown  by  uncontradicted 
testimony.  The  mortgage  in  this  case  is  in  the 
usual  form,  and  does  not  contain  any  stipulation 
that  the  mortgagors  should  remain  in  possession 
of  the  goods  and  sell  them  in  the  usual  course 
of  trade,  and  apply  the  proceeds  to  their  own 
benefit  or  to  the  purchase  of  other  goods.  The 
testimony  tended  to  prove  that  though  the  mort- 
gagors remained  in  possession  and  sold  the 
foods,  they  did  so  as  agents  of  the  mor^agees. 
f  a  mortgage  he  given  on  a  stock  of  goods  to 
secure  a  bona  fide  debt,  the  fact  that  the  mort- 
gagors remained  in  possession  and  sold  the  same 
as  agents  of  the  mortgagees,  and  applied  the 
proceeds  to  the  payment  of  the  debt  would  not 
Of  itself,  render  the  mortgage  void." 

The  same  rule  Is  announced  by  the  Supreme 
Court  of  Montana  In  Noyes  y.  Ross,  23  Mont 
425,  69  Pac.  367,  47  L.  R.  A.  400,  75  Am.  St. 
Rep.  543,  where  the  question  is  discussed  at 
some  length.  It  is  true  that  the  Texas  case 
referred  to  arose  before  the  enactment  of  the 
statute  now  appearing  as  article  3970,  which 
declares  void  every  mortgage  or  deed  of  trust 
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attempted  to  be  given  by  the  owner  of  any 
stock  of  goods,  wares,  or  merchandise  dally 
exposed  for  sale  In  parcels  in  the  regular 
course  of  business  and  contemplating  a  con- 
tinuance of  the  possession  of  the  goods  and 
control  of  the  business  by  the  owner.  In 
the  case  of  Bettes  v.  Weir  Plow  Co.,  84  Tex. 
543, 19  S.  W.  705,  which  arose  after  the  enact- 
ment of  our  statute.  Justice  Gaines  refers  to 
that  statute  as  being  merely  declaratory  of 
the  common-law  rule.  Evidently  the  act  was 
not  an  effort  to  arbitrarily  narrow  the  right 
of  contract  and  deprive  parties  of  the  power 
to  create  bona  fide  liens  to  secure  just  obliga- 
tions. It  may  properly  be  regarded  as  an  ef- 
fort to  protect  creditors  and  purchasers  from 
fraudulent  or  fictitious  incumbrances.  Where 
the  mortgage  contemplates  that  the  mort- 
gagor is  to  remain  In  control  of  the  mort- 
gaged property  as  the  owner,  with  authority 
to  dispose  of  it  in  any  manner  he  sees  proper 
and  with  the  option  to  retain  the  proceeds  of 
the  sales  made  or  apply  them  to  the  satis- 
faction of  the  mortgage  debt,  such  a  lien 
would  be  more  of  a  fiction  than  a  reality  and 
conld  serve  no  purpose  further  than  to  shield 
the  property  of  the  debtor  from  the  demands 
of  otlier  creditors. 

In  the  case  of  Bowen  et  al.  v.  LAnsing  Wag- 
on Works,  91  Tex.  385,  43  S.  W.  872,  the  Su- 
preme Court  bad  under  consideration  a  case 
apparently  within  the  meaning  of  article 
3970.  The  facts  showed  that  Bowen  was  a 
dealer  in  wagons,  buggies,  and  other  similar 
vehicles,  with  his  place  of  business  In  the 
city  of  Waco,  Tex.  He  had  entered  into  a 
written  contract  with  the  Lansing  Wagon 
Works  for  the  purchase  of  a  number  of  vehi- 
cles to  be  disposed  of  by  him  in  the  regular 
course  of  business.  The  contract  stipulated, 
however,  tor  a  reservation  of  the  title  in  the 
Lansing  Wagon  Works.  It  was  contemplated 
that  the  property  should  be  sold  In  the  regu- 
lar course  of  business  and  paid  for  in  cash 
or  in  the  notes  of  the  purchasers.  Those 
notes  were  to  be  forwarded  to  the  Ijanslng 
Wagon  Works  as  taken.  While  still  having 
some  of  the  Lansing  vehicles  on  hand,  Bowen 
executed  a  deed  of  trust  in  favor  of  certain 
named  creditors  on  his  entire  stock.  In  a 
contest  between  the  Lansing  Wagon  Works 
and  the  creditors  of  Bowen  claiming  under 
that  deed  of  trust  the  validity  of  the  lien  as- 
serted by  the  Lansing  Wagon  Works  was  as- 
sailed. In  answering  certified  questions  the 
Supreme  Court  held  that  the  lien  claimed  by 
the  Lansing  Wagon  Works  resulting  from  a 
reservation  of  the  title  at  the  time  of  sale 
did  not  come  within  the  meaning  of  the 
act  of  1879,  now  article  3970.  The  question, 
however,  was  discussed  very  briefly.  Justice 
Denman,  who  rendered  the  opinion,  merely 
stated  that  tills  law  should  not  be  intended  so 
as  to  include  that  transaction,  a  reservation 
of  title  by  the  vendor;  that  such  was  not 
'any  form  of  Hen  attempted  to  be  given  by 
the  owner."    This  appears  to  be  an  exceed- 


ingly strict  construction  of  article  3970,  and 
evinced  an  indisposition  on  the  part  of  the 
court  to  extend  its  provisions  beyond  what  is 
clearly  within  the  terms  of  the  statute.  For 
the  practical  consequences  to  third  parties 
dealing  with  mortgaged  property  is  the  same, 
whether  the  adverse  lien  results  from  the 
title  being  reserved  by  the  vendor  or  from  the 
giving  of  a  chattel  mortgage  by  the  vendee. 
In  view  of  this  ruling  we  do  not  feel  warrant- 
ed in  extending  the  scope  of  tliat  statute  be- 
yond the  evils  it  was  intended  to  suppress. 

In  order  that  a  transaction  may  fall  wltliin 
its  inhibition  all  of  the  conditions  there  enu- 
merated should  exist  It  does  not  denounce  as 
unlawful  a  mortgage  merely  because  it  stipu- 
lates that  the  mortgagor  shall  retain  posses- 
sion of  the  property  and  sell  it,  nor  does  it 
apply  to  all  classes  of  pr<^rty.  The  proper- 
ty must  not  be  a  "stock  of  goods,  wares,  or 
merchandise,"  but  must  be  "daily  exposed  for 
sale"  by  the  mortgagor  "in  parcels  in  the 
regular  course  of  his  business."  Manifestly 
this  description  was  Intended  to  Include 
tradesmen  engaged  in  mercantile  enterprises, 
as  a  business,  and  that  class  of  property 
which  is  usually  and  customarily  designated 
as  a  "stock  of  goods,  wares,  or  merchan- 
dise." Whether  or  not  the  prc^rty  mort- 
gaged belongs  to  that  class  is  usually  a  ques- 
tion of  fact  to  be  settled  by  the  evidence. 
In  this  instance  there  is  nothing  in  the  facts 
found  by  the  court  which  necessitates  the 
conclusion  that  the  cotton  seed  meal  sold 
to  the  appellant  constituted  a  stock  of  mer- 
chandise, or  that  it  was  to  be  "daily  exposed 
for  sale  In  the  regular  course  of  business." 
The  court  may  have  concluded  that  the  prop- 
erty was  only  the  product  of  a  factory,  and 
that  toe  mortgage  provided  that  it  should  be 
sold  under  conditions  not  amounting  to  a 
daily  exposure  for  that  purpose  in  the  regu- 
lar course  of  the  business.  Unless  the  mort- 
gage itself  or  the  accompanying  evidence  dis- 
closes a  purpose  on  the  part  of  both  parties 
that  the  property  shall  be  disposed  of  I9  the 
manuer  designated  In  the  statute,  it  is  not  un- 
lawful. The  mortgagor  cannot  alone  adopt 
that  method  and  thus  annul  his  own  obliga- 
tion. 

In  the  case  before  us  the  mortgage  stipu- 
lates, not  how  the  lien  may  be  forclosed  in 
case  of  default  in  the  payment  of  the  debt, 
but  that  the  property  shall  be  sold  and  the 
proceeds  paid  over  and  applied  In  satisfaction 
of  the  debt.  The  mortgagor  is  given  no  op- 
tion in  the  matter;  it  is  made  his  duty  when 
the  goods  are  sold  to  thus  apply  the  proceeds. 
This  was  in  itself  a  method  of  foreclosure — 
not  an  exclusive  one,  it  is  true,  but  one  which 
is  not  per  se  unlawful.  The  fact  that  the 
mortgagor  was  selected  to  make  the  sales  of 
the  property  and  report  the  proceeds  is  not 
alone  sufficient  to  bring  the  transaction  with- 
in tlie  terms  of  the  statute.  Whether  or  not 
It  was  designed  to  operate  as  a  hindrance 
to  the  enforcement  of  their  rights  by  other 


Digitized  by  ^OOQl€ 


T«.) 


COMMONWEALTH  TRUST  CO.  ▼.  HARDEE, 


201 


creditors  and  serve  only  a  fraudulent  purpose 
was  a  question  of  fact  lipon  which  the  court 
bad  a  right  to  pass,  and  his  conclusion  upon 
that  issue  Is  not  assailed. 

[4]  But  It  may  be  said  that  if  the  mortga- 
gor was  authorized  to  sell  the  property  it  had 
the  iicwer  to  pass  a  good  title  to  the  purchas- 
ers; that  the  mortgagee  by  permitting  a  sale 
waived  its  Hen.  That  would  be  true  as  to 
parties  who  purchased  in  compliance  with 
the  terms  of  the  mortgage;  but  when  the 
purchaser,  famlUar  with  the  stipulations  of 
the  mortgage  over  the  objection  of  the  mort- 
gagor retains  the  purchase  price,  or  when  by 
an  agreement  with  the  mortgagor  he  diverts 
the  purchase  price  to  a  purpose  contrary  to 
that  expressed  In  the  mortgage,  he  becomes 
a  wrongdoer,  and  a  party  to  a  misapplication 
of  a  trust  fund.  He  holds  the  property  sub- 
ject to  the  rights  of  the  mortgagee.  Wetb- 
ered  v.  Boon,  17  Tex.  143;  Kennedy  v.  Baker, 
50  Tex.  164;  Perry  on  Trusts,  H  217,  226; 
Black  V.  Gavlness,  2  Tex.  dr.  App.  118,  21 
S.  W.  636. 

W'.;;  regard  It  as  unnecessary  to  discuss  the 
rraialnlng  assignments  of  error,  and  the  judg- 
ment of  the  trial  court  Is  affirmed. 


COMMONWEALTH   TRUST   CO.   et  al. 
V.  HARDEE.    (No.  177.) 

(Oonrt  of  Civil  Appeals  of  Texas.     Beaumont 
Dec.  31,  1017.     Rehearing  Denied 
Jan.  23,  1918.) 

1.  Bnxs  AND  Notes  «s»106— Iujeqai.  Con- 
sn>E&«.TiON— Issuing  Stock  fob  Notb— Suf- 
FicizKCT  OF  Evidence. 

.In  suit  by  maker  to  cancel  note  and  trust 
deed  securing  same  on  ground  that,  as  note  was 
given  in  part  for  stock  of  defendant  trust  com- 
pany doing  a  banking  business,  it  was  void,  ev- 
idence fceM  sufficient  to  support  jury  findings 
that  the  tdhares  of  stock  belonged  to  the  com- 
pany, were  issued  by  it  out  of  its  capital  stock, 
and  that  the  note  was  made  payable  to  it. 

2.  Bnxs  AND  Notes  «=»520— Bona  Fidk  Pub- 

CHASEB— ESTOPPEL—E  V I  DEN  CE. 

In  suit  by  maker  against  original  payee  and 
indorsee  to  cancel  a  note,  evidei  ce  held  inaoffl- 
cient  to  show  that  maker  requested  indorsee  to 
purchase  note  or  promised  or  led  him  to  be- 
lieve that  she  would  pay  the  same,  so  that  she 
was  estopped  to  deny  Jiability  as  to  him. 

3.  Biixs  AND  Notes  €=»351— Pubchaseb  Arr- 
EB  MATUsrrY— Rights. 

The  purchaser  of  a  note  from  the  payee  long 
after  maturity,  took  it  subject  to  all  defenses 
that  the  maker  had  against  the  payee. 

4.  B11.L8  AND  Notes  «=9l06— Note  Given  fob 
CoBPOBATX  Stock— Validity. 

Where  a  trust  comi^any  gave  shares  of  its 
stock  as  part  consideration  for  a  note,  the  note 
was  void  and  unenforceable  in  view  of  Const. 
art.  12,  S  8,  providing  that  no  corporation  shall 
issue  stock  except  for  money  paid  or  property 
actually  received,  and  that  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void. 

Appeal  from  District  Court,  Hardin  Coun- 
ty; J.  Llewellyn,  Judge. 

Suit  by  Mrs.  V.  D.  Hardee  against  the 
Commonwealth  Trust  Company  and  others. 


Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Modified  and  affirmed. 

Stevens  &  Stevensy  of  Houston,  for  appel- 
lants. B.  B.  Pickett,  of  Liberty,  and  F.  J. 
Winter,  of  Houston,  for  appellee. 

HIGHTOWER,  Jr.,  C.  J.  This  suit  was 
filed  by  the  appellee,  Mrs.  V.  D.  Hardee,  In 
the  district  court  of  Liberty  county  on  the 
31st  day  of  July,  1915,  against  the  Common- 
wealth Trust  Company,  a  private  corpora- 
tion, Charles  B.  Brice  and  P.  J.  Winter,  as  de- 
fendants. 

Plaintiff,  tor  cause  of  action,  alleged  sub- 
stantially the  following:  That  about  the  1st 
day  of  November,  1912,  she  applied  to  de- 
fendant Commonwealth  Trust  Company, 
which  at  that  time  was  doing  business  as  a 
banking  and  trust  company,  and  lending 
money  upon  security,  for  a  loan  of  $1,165.86 ; 
that  plaintiff  needed  said  sum  of  money  for 
the  purpose  of  paying  off  and  discharging  a 
Hen  on  a  certain  tract  of  land  owned  by  her 
and  situate  in  Liberty  county,  Tex.,  and  be- 
ing a  portion  of  the  Reason  Green  league  of 
land  in  said  county,  and  which  tract  was  al- 
leged to  contain  363  acres  of  land;  that 
plaintiff  was  advised  by  one  W.  E.  Ridiards, 
who  at  that  time  was  president  of  the  Com- 
monwealth Trust  Company,  that  the  loan 
desired  by  her  would  probably  be  extended ; 
that  thereafter,  on  November  30,  1012,  plain- 
tiff again  called  upon  said  W.  R  Richards, 
as  president  of  the  Commonwealth  Trust 
Company,  for  said  sum  of  money,  and  that 
thereupon  she  was  advised  by  the  said  W. 
B.  Richards,  as  president  of  said  Common, 
wealth  Trust  Company,  that  said  company 
could  only  make  the  loan  to  her  upon  con- 
dition that  she  purchase  from  said  Common- 
wealth Trust  Company  ten  shares  of  Its  capi- 
tal stock,  at  the  price  of  |105  per  share ;  that 
the  said  W.  E.  Richards  represented  to  plain- 
tiff that  said  stock  at  the  time  was  worth 
¥105  per  share,  and  had  been  paying  and  was 
at  that  time  paying  10  per  cent,  dividends, 
and  would  pay  larger  dividends  in  the  fu- 
ture; that  plaintiff,  being  compelled  to  raise 
the  sum  of  11,165.86  with  which  to  pay  off 
the  lien  on  her  land,  agreed  with  the  said 
W.  E.  Richards,  as  president  of  the  CiHumon- 
wealth  Trust  Company,  to  purchase  said  ten 
shares  of  stock  at  the  price  of  $105  per 
share,  aggregating  $1,050;  that  thereupon 
she  executed  to  the  Commonwealth-  Trust 
Company  two  notes,  one  for  the  sum  of  $2,- 
310,  and  the  other  for  the  sum  of  $183,  both 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum  from  their  date  until  paid,  and 
both  being  payable  to  the  Commonwealth 
Trust  Company  90  days  thereafter;  that  said 
stock  of  the  Commonwealth  Trust  Company 
so  purchased  by  her  Was  not  worth  $105  per 
share,  as  represented  by  the  said  W.  E.  Rich* 
ardsy  and  that,  In  fact,  such  stock  was  not 
worth  at  that  time  In  excess  of  10  cents  per 
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share;  Hoit  snch  representations  by  the  said 
Richards,  as  president  of  said  trust  com- 
pany, as  to  the  value  of  ^aid  stock,  were 
wrongfully,  falsely,  and  fraudulently  made 
for  the  purpose  of  inducing  plaintiff  to  pur- 
chase said  stock;  and  that  she  would  not 
have  done  so  but  for  such  false  and  fraudu- 
lent representaLlon  on  the  part  of  said  Rich- 
ards, and  by  which  she  was  deceived.  Plain- 
tiff further  alleged  that  the  only  money  ac- 
tually received  by  her  at  the  time  of  the 
execution  of  said  notes  was  the  sum  of  $1,- 
165.86,  and  that  the  $183  note  was  for  the 
purpose,  as  she  understood,  of  paying  the 
attorneys'  fees,  examination  of  abstract,  etc, 
in  connection  with  the  loan  to  her  of  said 
money,  and  further  that  the  note  for  $2,310 
was  void,  for  the  reason  that  the  same  was 
executed  by  her  in  payment  for  said  ten 
shafes  of  e^ck  of  the  Commonwealth  Trust 
Company,  as  well  as  evidencing  the  fact  of 
her  indebtedness  to  said  company  for  the 
loan  of  said  sum  of  $1,165.86;  that  said 
transaction  was  wholly  between  plaintiff 
and  the  Commonwealth  Trust  Company,  and 
that,  while  the  negotiations  leading  up  to 
and  the  consummation  of  said  transaction 
were  had  between  plaintiff  and  the  said  W. 
£1  Richards,  the  said  Richards  was  acting 
for  and  on  behalf  of  the  Commonwealth 
Trust  Company,  as  its  president;  that  the 
defendant  Brice  was  claiming  to  be  the  legal 
owner  of  the  $2,310  note  executed  by  her  to 
the  Commonwealth  Trust  Company,  and  was 
claiming  the  right  to  collect  from  plaintiff 
the  unpaid  balance  due  on  said  note,  but 
that,  as  a  matter  of  fact,  such  claim  on  the 
part  of  the  defendant  Brice  was  only  simu- 
lated, and  tihat  in  truth  and  in  fact  said 
note  was  still  owned  by  the  Commonwealth 
Trust  Company,  but  that.  If  it  be  true  that 
defendant  Brice  had  acquired  said  note,  he 
did  so  long  after  its  maturity,  and  took  the 
same  subject  to  all  defenses  tha^  plaintiff 
had  against  said  note;  that,  in  order  to  se- 
cure the  payment  of  said  notes  executed  by 
plaintiff,  she  at  the  same  time  executed  and 
delivered  to  one  Fleming,  as  trustee,  a  deed 
of  trust  on  the  tract  of  land  owned  by  her  in 
Liberty  county,  and  hereinbefore  mentioned; 
that  the  defendant  F.  3.  Winter  had  been 
made  substitute  trustee  in  said  deed  of  trust 
for  the  purpose  of  executing  the  same  in 
behalf  of  the  Commonwealth  Trust  Company, 
and  that  at  the  instance  of  defendant  Brice 
the  said  Winter,  as  trustee,  had  advertised 
said  tract  of  land  for  sale,  under  the  au- 
thority given  by  said  deed  of  trust ;  that  the 
said  Winter  would  proceed  to  sell  said  tract 
of  land,  as  trustee,  under  the  authority  con- 
ferred by  said  deed  of  trust,  in  payment  of 
the  tmlance  claimed  by  defendant  Brice  to  be 
doe  on  said  note  for  $2,310 ;  and  that,  unless 
restrained  and  enjoined,  said  Winter  would 
aeU  said  land  under  said  deed  of  trust,  as 
be  had  advertised  and  was  ttueatening  to 
do.    A  temporary  injunction  was  prayed  for. 


I  restraining  the  said  Winter  a«  trustee  from 
I  selling  said  tract  of  land  under  said  deed  of  • 
trust,  and  it  was  prayed  that  upon  final  hear- 
ing said  note  claimed  by  defendant  Brice  be 
canceled,  and  also  that  said  deed  of  trust  be 
canceled  and  held  for  naught,  as  constitut- 
ing a  cloud  upon  plaintiff's  title  to  the  land 
covered  thereby.  It  was  further  alleged  by 
plaintiff  that  she  had  paid  back  to  the  Com- 
monwealth Trust  Company  all  money  that 
she  had  received  from  said  company  at  the 
time  said  notes  and  deed  of  trust  were  ex- 
ecuted. 

The  defendants  Commonwealth  Trust 
Company  and  O.  R.  Brice  filed  separate 
answers,  the  answer  of  the  defendant  Brice. 
on  which  he  went  to  trial,  being  his  second 
amended  original  answer,  and  the  answer  of 
the  Commonwealth  Trust  Company  being  its 
first  amended  original  answer. 

The  answer  of  the  Commonwealth  Trust 
Company  consisted  of  general  demurrer  and 
general  denial,  and  further  said  company 
specially  alleged  that  it  had  no  transaction 
wliatsoever  with  the  plaintiff,  Mrs.  V.  D. 
Hardee,  as  claimed  by  her;  that  the  ten 
shares  of  stock  of  said  company  that  were 
Issued  to  her  belonged,  at  the  time  of  her 
purchase  of  same,  to  the  said  W.  EL  Richards 
individually,  and  were  Issued  out  of  stodc 
owned  by  the  said  Richards  Individually, 
and  that  the  loan  of  money  made  to  the 
plaintiff  at  the  time  of  sucb  transactlMi 
was  made  by  the  said  W.  E>.  Richards  por- 
sonally  and,  individually,  out  of  his  own 
personal  means  and  funds,  and  that  In  doing 
so  the  said  Richards  acted  for  himself  In- 
dividually,  and  not  for  the  Oommonweelth 
Trust  Company,  and  that  the  notes  executed 
at  the  time  by  the  plaintiff  were  not  executed 
in  favor  of  or  made  payable  to  the  Common- 
wealth Trust  Company,  but  that  they  were 
executed  by  plaintiff  and  made  payable  to 
the  order  of  herself,  and  were  indorsed  by 
her ;  that  shortly  after  said  transaction  was 
consummated  between  plaintiff  and  said  W. 
E.  Richards,  and  before  maturity  of  said 
notes,  the  said  $2,310  note  was  transferred 
and  sold  by  the  said  W.  E.  Richards  to  the 
Commonwealth  Trust  .Cbmpany;  and  that 
said  company  paid  to  the  said  Richards  full 
value  thereof,  without  any  notice  of  any 
fact  or  circumstance  that  would  vitiate  said 
note.  And,  in  substance,  it  was  alleged  that 
the  Commonwealth  Trust  Company  was  the 
owner  and  holder  of  said  note  by  purchase 
from  said  Richards  for  value,  in  due  course 
of  trade,  and  without  notice  of  any  defects 
or  facts  tliat  would  vitiate  said  note  in  its 
hands. 

Defendant  Brice  answered  by  general  de- 
murrer and  general  denial,  and  pleaded  spe* 
dally  that  the  transaction  In  connection 
with  which  plaintiff  executed  the  note  here 
sought  to  be  canceled  was  wholly  between 
the  plaintiff  and  said  W.  B.  Richards  per- 
sonally, and  that  the  note  sought  to  be  can- 
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eeled  was  executed  by  the  plaintiff  and  made 
payable  to  the  order  of  hersdf,  and  not  to 
the    Commonwealth    Trust    Company,    and 
that,  If  there  were  any  facts  In  connection 
with  the  transaction  that  would  vitiate  said 
note  in  the  hands  of  said  Richards,   nev- 
ertheless, the  Commonwealth  Trust  Compa- 
ny, tor  a  valuable  consideration,  purchas- 
ed said  note  from  said  W.  E.  Richards,  with- 
out any  notice  of  any  such  facts,  and  paid 
full  value  therefor,  In  due  course  of  trade, 
And  was  therefore  a  purchaser  of  said  note 
Id  good  faith,  and  that  thereafter  defendant 
Brlee  purchased  said  note  from  the  Common- 
wealth Trust  Company,  and  paid  full  value 
therefor,  and  was  the  legal  and  equltaMe 
owner  ot  the  same,  as  well  as  the  lien  con- 
stltnted  by  said  deed  of  trust  to  securie  the 
payment  of  said  note,  and  that  defendant 
was  entitled  to  collect  said  note,  or  the  bal- 
ance due  thereon,  together  with  a  foreclo- 
sure of  said  deed  of  trust  to  secure  the  same. 
This  defendant  further  alleged  that  before 
he  purchased  said  note  from  the  Common- 
wealth Q^st  Company  be  took  the  precau- 
tion to  call  upon  plaintiff  for  the  purpose  of 
aacHtalnlng  whether  there  was  any  reason 
why  he  may  not  safely  purchase  the  same, 
and  that.  In  substance,  he  was  Informed  by 
plaintiff  that  she  owed  said  note,  and  that 
plaintiff  In  fact  requested  this  defendant  to 
purchase  said  note,  and  that,  relying  upon 
siu±    statements    and   request   of   plaintiff, 
this  defendant  purchased  said  note  from  the 
Oommonwealth    Trust   Company,    and   paid 
foil  value  therefor,  and  would  not  have  done 
so  but  f<Hr  Bucb  representations  and  state- 
ments  on   the  part  <3t  plaintiff,   and   that 
thei«fore  plaintiff  was  estopped  to  now  ques- 
tion the  validity  of  said  note  or  deed  of 
trust  securing  the  same,  or  this  defendant's 
right  in  any  mahner  to  collect  said  note  and 
forecloee  said  deed  of  trust  to  secure  the 
same,  and  also,  by  a  cross-action  in  proper 
form,  defendant  Brlce  prayed  for  recovery 
against  plaintiff  for  the  balance  due  on  said 
^,310  note,  together  with  Interest  and  at- 
torney's  fees,   and   for   foreclosure   of   said 
deed  of  trust  given  to  secure  the  same. 

On  June  6,  1916,  the  case  was  tried  with 
a  jury,  and  was  submitted  to  the  Jury  upon 
13  special  Issues,  all  of  which  were  answer- 
ed by  the  Jury,  and  upon  such  verdict  the 
court  rendered  Judgment  In  favor  of  appel- 
lee, canceling  said  |2,310  note,  and  also 
canceling  said  deed  of  trust,  as  constituting 
a  cloud  upon  plalntltTs  title  to  the  land 
covered  thereby. 

Defendant  Brlce  in  due  time  filed  bis  mo- 
tion for  a  new  trial,  which  was  overruled  by 
the  trial  court,  and  the  action  of  the  trial 
court  In  that  regard  was  duly  excepted  to, 
and  the  Judgment  has  been  brought  here  by 
appeal  for  review. 

Tbe  first  Issue  submitted  to  the  Jury  by 
the  trial  court  was  as  follows: 

"Question  No.  1.  Who  was  the  real  owner  of 
the  ten  ahares  of  stock  of  tbe  Commonwealth 


Trust  Company  immediately  prior  to  the  time 
same  was  transferred  to  Mrs.  V.  D.  Hardee,  tbe 
said  W.  E.  Richards,  or  the  Commonwealth 
Trust  Company?" 

To  this  question  the  Jury  answered:  "Tbe 
Commonwealth  Trust  Company." 

Issue  No.  5  submitted  to  tbe  jury  was  as 
follows: 

"Qnestion  No.  6.  Was  tbe  note  in  question 
paj'able  to  tbe  Commonwealth  Trust  Company?" 

To  this  question  the  Jury  answered:  "Yes." 
The  sixth  issue  submitted  to  the  Jury  was 
as  follows: 

"Question  No.  6.  Was  the  note  in  question 
payable  to  'myself  and  by  Mrs.  Hardee  in- 
dorsed?' 

To  this  question  the  Jury  answered:  "No." 
The  eighth  Issue  submitted  to  the  Jury 
was  as  follows: 

"Question  No.  8.  Did  Mrs.  V.  D.  Hardee  tell 
the  defendant  C.  R.  Brice  at  or  prior  to  the 
time  he  purchased  said  note  that  u  he  bought 
the  same  that  she  would  pay  the  same?' 

To  this  question  the  Jury  answered:  "No." 

We  deem  It  unnecessary  to  set  out  further 
questions  propounded  by  the  court  to  the  Ju- 
ry, or  the  answers  of  the  Jury  in  response  t© 
further  questions,  for  the  reason  that,  if  the 
findings  of  the  Jury  to  questions  Nos.  1,  5,  6, 
and  8,  as  above  shown,  are  based  upon  suf- 
ficient evidence  to  support  them,  then  the 
Judgment  of  the  trial  court  must  be  affirmed. 

It  is  strenuously  Insisted  by  counsel  for 
appellant  Brlce  that  the  answer  of  the  Jury 
to  question  No.  1,  to  the  effect  that  the  ten 
shares  of  stock  Issued  to  appellee  belonged  to 
the  Commonwealth  Trust  Company,  was 
wholly  without  support  in  the  evidence,  or. 
If  not«  that  the  evidence  so  preponderated 
against  such  finding  as  to  surest  prejudice 
or  bias  or  some  other  Improper  motive 
prompting  the  Jury  to  so  find,  and  that  this 
court  should  so  hold.  Upon  this  point,  the 
material  testimony,  as  we  conceive  It  to  be, 
was  substantially  as  follows: 

Appellee  testified  that  she  went  to  W.  B. 
Richards,  as  president  of  the  Commonwealth 
Trust  Company,  for  the  purpose  of  securing 
a  loan  of  $1,165.86  from  the  Commonwealth 
Trust  Company,  knowing  that  said  company 
was  engaged  In  the  business  of  banking  and 
lending  money  upon  proper  security;  that 
this  was  about  the  1st  of  November,  1912, 
and  that  she  went  through  the  usual  proce- 
dure of  furnishing  an  al>stract  of  title  to  the 
tract  of  land  in  Liberty  county  covered  by 
the  deed  of  trust  in  question,  and,  in  fact, 
made  known  to  Richards,  as  president  of 
said  company,  Just  what  she  wanted  and  the 
necessity  for  getting  the  money  as  soon  as 
she  could;  that  she  went  back  about  the 
30th  of  November,  1912,  and  she  was  then  In- 
formed by  Mr.  Richards  that  the  company 
would  make  her  the  loan  desired,  provided 
she  would  purchase  ten  shares  of  the  ociu- 
pany's  stock ;  that  It  was  represented  to  her 
by  Richards  that  the  stock  of  the  Common- 
wealth Trust  Company  bad  a  value  at  that 
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time  of  $105  per  sbare,  and  that,  being  com- 
pelled to  raise  money  with  which  to  pay  off 
and  discbarge  a'  lien  then  existing  upon  the 
tract  of  land  covered  by  the  deed  of  trust, 
she  agreed  with  Richards,  as  president  of 
the  company,  and  acting  for  the  company,  to 
purchase  ten  shares  of  the  stock  of  the  Com- 
monwealth Trust  Company,  and  that  there- 
upon she  executed  two  notes,  one  for  $2,310, 
and  the  other  for  $183,  both  payable  to  the 
Commonwealth  Trust  Company,  and  both 
being  due  00  days  thereafter,  and  bearing 
Interest  at  the  rate  of  10  per  cent,  per  an- 
num until  paid ;  that  the  ten  shares  of  stock 
were  Issued  to  her,  and  that  she  attached 
the  same  to  the  $2,310  note  as  additional  se- 
curity for  Its  payment ;  that  It  was  not  stat- 
ed to  her  by  the  said  Richards  that  he  was 
making  the  loan  to  her  out  of  his  individual 
means,  or  that  In  making  such  loan  he  was 
acting  for  himself  individually,  nor  did  the 
said  Richards  state  to  her  that  the  stock 
purchased  by  her  was  his  individual  stock, 
but,  on  the  contrary,  it  was  expressly  stated 
that  the  stock  was  being  issued  by  the  Com- 
monwealth Trust  Company,  and  the  money 
was  being  loaned  by  such  company ;  that  she 
received  In  actual  cash  at  the  time  of  such 
transaction  $1,221,  and  said  stock  certificate 
for  ten  shares;  that  she  did  not  pay  any- 
thing for  said  stock  when  It  was  issued,  oth- 
er than  said  note,  nor  did  she  perform  any 
labor  of  any  kind  for  such  stock;  that  the 
$183  note  was  fully  paid  off  and  discharged ; 
and  that  appellee  had  also  paid  to  the  Com- 
monwealth Trust  Company  the  full  amount 
of  money  that  she  received  at  tlie  time  of  the 
execution  of  said  notes  and  deed  of  trust. 
'There  was  also  introduced  in  evidence  in 
this  connection  the  following  letters  from  W. 
E.  Richards,  president  of  the  Commonwealth 
Trust  Company,  to  Mrs.  V.  D.  Hardee: 

"Houston,  Texas,   Nov.  30,  1912. 

"Mrs.  V.  D.  Hardee,  Houston,  Taxaa— Dear 
Madam:  This  is  to  advise  that  we  are  to  make 
payment  of  the  taxes  on  your  lands  in  Liberty 
county  for  the  years  1911  and  1912,  the  taxes 
for  1811  supposed  to  be  $14.18  and  $16.54  for 
1912. 

"There  is  also  a  charge  of  $5.00  for  bringing 
down  the  supplemental  abstract,  which  is  to  be 
paid  by  us,  as  well  as  recording  fees  for  deed, 
deed  of  trust,  and  releases,  etc.  It  is  our 
understanding  that  all  of  these  charges  are  to  be 
taken  care  of  by  us. 
"Yours  truly, 

"W.  E.  Richards,  President" 

"Houston,  Texas,  Nov.  30,  1912. 
"Mrs.  V,  D.  Hardee,  Houston,  Texas— Dear 
Madam:  This  is  to  confirm  the  agreement  had 
with  you  to  the  effect  that  you  have  the  right 
to  cut  the  timber  on  the  313-acre  tract  of  land 
in  liberty  county,  same  tract  against  whi<^ 
we  hold  security ;  the  understanding  being  that 
all  of  Uie  proceeds  coming  to  you  are  to  be  de- 
posited with  us  for  the  payment  of  your  obliga- 
tion to  us.  I  believe  that  you  expect  to  get  a 
net  price  of  $3.00  per  thousand  for  the  pine 
and  so  much  for  the  cord  wood  and  liardwood 
as  you  can  get. 
"yours  trulyi_ 

"W.  B.  Richards,  President" 


On  the  other  hand,  it  was  positlT^  tes- 
tified by  W.  E.  Richards  that  the  ten  shares 
of  stock  which  were  issued  to  appellee  at  the 
time  of  the  execution  of  the  notes  and  deed 
of  trust  in  question  was  his  own  individual 
property,  and  that  he  Informed  appellee  at 
the  time  of  the  transaction  in  question  that 
be,  individually,  was  making  the  loan  to  her, 
and  that  the  stock  which  she  was  purchas- 
ing was  his  Individual  stock,  and  that  the 
transaction   was    between   him   individually 
and  appellee,   and  that  the  Commonwealth 
Trust  Company  had  nothing  to  do  with  same ; 
that  the  notes  which  were  executed  by  ap- 
pellee were  not  made  payable  to  the  Com- 
monwealth Trust  Company,  but  were  made 
payable  to  the  order  of  appellee,  and  were 
indorsed  by   appellee;    that  he   (Richards) 
caused  said  notes  to  be  made  so  payable,  so 
that  he  might  be  able  to  transfer  them  with- 
out Indorsement  by  himself,  and  that  he  did, 
within  a  few  days  after  the  transaction  was 
consummated,   transfer  and  sell  said  notes 
to  the  Commonwealth  Trust  Company,  but 
that  he  could  not  remember  Just  what  was 
paid  him  by  the  Commonwealth  Trust  Com- 
pany for  8al(>  notes,  but  that  approximately 
the  face  value  thereof  was  paid  to  him ;  that 
he  made  no  false  representations  to  appellee 
as  to  the  value  of  said  stock,  but  that  he 
considered  said  stock  worth  $105  at  the  time 
of  its  purchase  by  appellee;    that  he  was 
the  owner  at  the  time  of  this  transaction  of 
approximately  $60,000  worth  of  the  Common- 
wealth Trust  Company's  stock ;  and  that  the 
ten  shares  Issued  to  appellee  came  out  of  the 
shares  of  stock  owned  by  him  in  said  Com- 
monwealth Trust  Company,  as  shown  by  the 
stodc   ledger  of   the  Commonwealth   Trust 
Company.    A  page  from  the  stock  ledger  of 
the  Commonwealth  Trust  Company  (It  being 
a  loose-leaf  ledger)  was  Introduced  in  evi- 
dence, from  which  it  appears  that  the  10 
shares  of  stock  issued  to  appellee  were  out 
of  stock  certificate  No.  171  for  601  shares  of 
the  Commonwealth  Trust  Companjr's  stock 
standing  In   the  name   of  W.   E.   Rlqhards. 
The  note  Itself,  which  was  executed  by  ap- 
pellee at  the  time  of  the  transaction  in  ques- 
tion, was  not  produced  on  the  trial,  but  it 
was  claimed  by  the  Commonwealth  Trust 
Company  and  the  defendant  Brlce  that  the 
note  had  been  lost,  and  that  the  same  could 
not  be  found,  after  diligent  search,  and  there- 
fore the  note  itself  could  not  be  produced  for 
the   purpose   of   showing   to   whom   It   was 
made  payable,  but  It  was  recited  In  the  deetl 
of  trust  given  to  secure  the  same  that  the 
note  executed  by  appellee  at  the  time  of  the 
transaction  was  made  payable  to  the  order 
of  appellee,  and  this  recitation  Ih  the  deed 
of  trust  was  introduced  in  evidence  on  that 
point.     There  was  also  introduced  in   evi- 
dence on  the  trial  what  purported  to  be  a 
copy  of  said  $2,310  note,  which  the  defend- 
ant Brice  claimed  he  made  before  the  note 
I  was  lost,  and  this  copy  showed  that  said 
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note  \ras  made  payable  to  tbe  order  of  ap- 
pellee, as  claimed  by  both  defendants  In  this 
suit.  The  defendant  Brlce,  however,  was  not 
able  to  explain  just  why  he  made  this  copy 
of  the  note,  nor  could  he  or  the  Common- 
wealth Trust  Company  explain  how  the  note 
Itself  got  lost.  While  the  witness  Richards 
was  on  the  stand,  he  was  asked  by  counsel 
for  appellee  if  the  Commonwealth  Trust  Com- 
pany's records  would  disclose  how  this  trans- 
action with  appellee  was  carried  on  Its  books 
as  between  W.  E.  Richards  and  the  company 
itself,  and  to  this  question  Richards  replied 
that  he  supposed  the  records  of  the  trust 
company  would  show  how  this  transaction 
was  carried  as  between  the  company  and 
himself,  but  that  be  had  not  the  records  with 
him  showing  such  fact,  and  that  be  had 
made  no  search  for  any  such  record,  and.  In 
substance,  that  appellee  might  make  the 
search  if  she  desired  to  do  so. 

Portions  of  the  original  answer,  which  was 
filed  by  the  Commonwealth  Trust  Company 
as  a  predicate  for  a  motion  to  dissolve  the 
temporary  injunction  in  this  case  granted  in 
vacation,  were  introduced  in  evidence  on  this 
point,  from  which  it  appears  that  In  such 
original  answer  it  was  admitted  that  the 
certificates  of  stock  purchased  by  appellee 
were  purchased  from  the  Commonwealth 
Trust  Company.  The  effect  of  this  admission 
was  sought  to  be  nullified  and  explained 
away  by  the  defendant  Brlce  while  a  wit- 
ness on  the  stand,  and  also  by  the  witness 
W.  E.  Richards.  Nevertheless  this  admission 
as  to  the  ownership  of  the  stock  at  the  time 
of  this  transaction  was  legitimate  and  prop- 
er evidence  before  the  Jury,  and  was  entitled 
to  consideration  and  such  weight  as  the  Jury 
thought  proper  to  "give  it,  in  connection  with 
the  other  facts  and  circumstances  on  this 
point. 

It  Is  also  undisputed  that  the  money  ad- 
vanced to  appellee  at  the  time  the  note  in 
question  was  executed,  and  which,  together 
with  the  ten  shares  of  stock  issued  to  her, 
constituted  the  consideration  for  the  note  In 
question,  was  in  the  form  of  a  check  drawn 
by  the  cashier  of  the  Commonwealth  Trust 
Company  on  that  company,  and  there  was 
nothing  In  connection  with  this  check  to  in- 
dicate that  any  part  of  such  money  repre- 
sented thereby  belonged  to  or  was  furnished 
by  said  W.  B.  Richards  individually,  but 
Richards  testified  that  he  caused  this  to  be 
done  merely  as  a  convenience,  and  that  he 
was  charged  by  the  Commonwealth  Trust 
Company  with  the  money  thus  advanced  to 
appellee,  and  this  is  the  record  that  counsel 
for  appellee  was  Inquiring  about  when  the 
said  Richards  stated  that  he  had  not  looked 
for  such  record,  and  that  be  presumed  the 
same  was  open  to  inspection  by  counsel  for 
appellee  if  they  desired  to  see  the  same. 

We  believe  that  the  foregoing  states,  sub- 
stantially, most  of  the  material  testimony 
introduced  on  the  trial  below  relative  to  the 
issue  of  the  ownership  of  the  ten  shares  of 


stock  In  question,  at  tbe  time  the  same  was 
Issued  to  appellee,  but  there  are  other  cir- 
cumstances shown  by  the  record  which,  in 
our  Judgment,  tend  to  corroborate  and  sus- 
tain the  contention  of  appellee  that  said  stock 
was  sold  to  her  by  the  Commonwealth  Trust 
Company  itself,  acting  through  Its  president, 
W.  E.  Richards,  and  not  by  W.  B.  Richards 
Individually,  and  we  are  of  opinion  that  tbe 
evidence  on  this  point  was  sufficient  to  war- 
rant the  Jury  In  so  finding.  In  response  to 
that  issue  submitted  by  the  court. 

Now,  the  next  point  to  be  determined  Is 
whether  the  finding  of  the  Jury  In  response 
to  Issue  No.  5,  to  the  effect  that  the  note 
in  question  was  made  payable  to  the  Com- 
monwealth Trust  Company,  has  suflJclent 
support  in  the  evidence,  or  is  so  wholly  with- 
out support  In  the  evidence  as  to  authorize 
this  court  to  set  aside  and  Ignore  that  find- 
ing. 

As  stated  above,  the  note  itself  was  not 
produced  on  the  trial.  It  being  claimed  by 
the  Commonwealth  Trust  Company  and  ap- 
pellant Brlce  that  the  note  had  been  lost,  but 
neither  of  them  could  say  who  was  responsi- 
ble for  the  loss  of  the  note,  or  how  the  same 
was  lost.  Appellants,  however,  strennonsly 
argue  that,  because  it  was  recited  in  the 
deed  of  trust  that  such  note  was  made  pay- 
able to  the  order  of  appellee,  this  recitation 
Itself  onght  to  be  conclusive  on  the  point, 
but  that,  if  not,  still  this  recitation,  corrobo- 
rated as  It  was  by  the  positive  testimony  of 
W.  E.  Richards  and  appellant  Brlce,  shows 
bgyond  reasonable  controversy  that  such  note 
was  not  made  payable  to  the  Commonwealth 
Tmst  Company,  but  was  made  payable  to 
the  order  of  appellee.  The  testimony  of  ap- 
pellee on  this  point  was  positive,  to  the  ef- 
fect that  this  note  was  made  payable  to  the 
Commonwealth  Trust  Company,  and  the  Jury 
evidently  gave  full  credence  to  appellee's  tes- 
timony on  this  point;  and  In  view  of  the 
fact  that  the  note  itself  was  not  produced, 
and  taking  into  consideration  the  relation 
sustained  by  W.  B.  Richards  and  the  appel- 
lant Brloe  to  the  Commonwealth  Trust  Com- 
pany at  the  time  of  the  transaction  In  ques- 
tion, we  do  not  feel  authorized  to  say  that 
tbe  Jury's  finding  on  this  point  Is  so  whollj^ 
without  support  in  the  evidence  as  to  war- 
rant this  court  In  setting  audi  finding  aside 
and  substituting  Us  own  in  that  connection. 

At  the  time  of  this  transaction  W.  E. 
Richards  was  president  of  the  Commonwealth 
Trust  Company,  which  concern  was  In  the 
business  of  lending  money  upon  security, 
and  for  that  reason,  as  stated  by  appellee, 
she  applied  to  the  Commonwealth.  Trust 
Company  for  the  loan  she  desired,  and  it 
would  be  but  natural  to  presume  that  the 
president  of  the  company  acted  for  the  com- 
pany in  extending  this  loan,  and  that  he  did 
not  extend  tbe  same  personally  or  individu- 
ally, and  thereby  become,  a  .competitor  of  his 
company  in  the  business  of  lending  money. 
We  say  this  would  he  a  natural  presumption 
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In  tbe  usaal  and  ordinary  course  of  business. 

Appellant  Brlce  was  at  tbe  time  attorney 
for  the  Commonwealtb  Trust  Company,  un- 
der regular  monthly  salary,  his  business  be- 
ing, among  other  things,  to  examine  ab- 
stracts of  title  to  property  offered  as  security 
to  the  company  for  loans,  and  in  his  capacity 
as  attorney  he  examined  the  abstract  to  ap- 
pellee's land  here  in  question,  but  he  could 
not  say  on  the  witness  stand  whether  In  ex- 
amining this  abstract  he  was  acting  for  the 
CJommonwealth  Trust  Company  or  for  W.  B. 
Richards  Individually,  and  there  is  nothing 
in  the  record  to  indicate  that  he  received  for 
his  services  in  this  connection  any  compen- 
sation other  than  the  salary  paid  him  month- 
ly by  the  Commonwealth  Trust  Company. 

Taking,  therefore,  the  positive  testimony 
of  appellee,  to  the  effect  that  this  note  was 
made  payable  to  the  Commonwealth  Trust 
Company,  in  (onnectiou  with  the  fact  that 
the  note  was  not  produced  on  the  trial,  and 
the  other  circumstances  just  mentioned  by 
us,  we  cannot  say  that  tbe  finding  of  the 
jury  on  this  point  is  without  sufficient  sup- 
port in  the  evidence  to  warrant  this  court  in 
upholding  the  same,  but,  on  the  contrary,  it 
is  our  opinion  that  the  evidence  on  this  point, 
taken  as  a  whole,  was  such  that  the  jury 
was  warranted  and  authorized  to  find  that 
said  note  was  made  payable  to  the  Com- 
monwealtb Trust  Company. 

What  we  have  said  in  connection  with  tbe 
fifth  finding  of  fact  by  the  jury  necessarily 
disposes  of  their  finding  on  the  sixth  issue, 
which  finding  was  that  said  note  was  not 
made  payable  to  the  order  of  appellee. 

As  hereinbefore  stated,  appellant  Brlce, 
among  other  things,  alleged,  substantially, 
tUit  b^ore  be  purchased  the  note  in  question 
from  the  Commonwealth  Trust  Company,  he 
made  inquiry  of  appellee  as  to  whether  she 
recognized  the  note  as  an  obligation  against 
her,  etc.,  and  that,  in  fact,  appellee  requested 
him  to  purchase  the  note,  and  stated  to  him 
that  she  would  pay  the  same  if  he  did  so, 
and  that,  acting  and  relying  upon  her  state- 
m«its  and  promise  in  that  connection,  he  did 
purchase  the  note,  and  that  therefore  ap- 
];>ellee  was,  in  effect,  estopped  to  deny  the 
validity  of  the  note  in  his  hands.  On  the 
trial  below  appellant  Brice  swore  substan- 
tially to  these  allegations  contained  in  his  an- 
swer, but  appellee  testified  just  to  the  con- 
trary, and  further  stated  that  she  did  not 
even  know  that  appellant  Brlce  was  contem- 
plating purchasing  the  note,  but  that  he  did, 
in  fact,  make  some  inquiry  of  her  regarding 
the  security  furnished  by  the  land  covered 
by  tbe  deed  of  trust  W.  E.  Richards  also 
testified  on  this  point.  In  substance,  that  be- 
fore appellant  Brice  agreed  to  purchase  the 
note  from  tbe  Commonwealth  Trust  Com- 
pany, be  (Brice)  stated  to  Richards  that  he 
desired  to  confer  with  appellee  about  the 
matter,  for  tbe  reason  that  she  was  a  wo- 
man, and  that  be  did  not  care  to  purchase 


the  note  until  assuring  himself  that  no  ques- 
tion would  be  raised  by  her  as  to  the  validity 
of  the  note,  in  the  event  he  should  purchase 
the  same,  and  that  appellant  Brlce,  upon 
making  such  statement,  left  the  office  of 
Richards,  with  the  statement  that  he  was 
going  then  to  see  appellee  about  the  matter, 
and  that  shortly  thereafter  Brice  returned 
and  stated  to  Richards  that  he  was  satisfied, 
and  would  purchase  and  did  purchase  the 
note  from  the  Commonwealth  Trust  Com- 
pany. 

This  Is  practically  all  the  material  testi- 
mony on  this  point,  and  from  this  It  is  con- 
tended that  the  jury  was  compelled  to  find 
that  appellee  stated  to  Brice,  before  he  pur- 
chased the  note  from  the  Commonwealth 
Trust  Company,  that  she  intended  to  pay  and 
would  pay  the  same  to  him.  We  cannot  agree 
with  this  contention  on  the  part  of  appellant, 
and  hold  that  the  testimony  In  favor  of  ap- 
pellee on  this  issue,  if  given  credence  by  the 
jury,  was  sufficient  to  authorize  their  finding 
on  tills  point,  and  overrule  appellants'  con- 
tention in  this  connection. 

11,1]  It  follows  from  what  we  have  said 
that  the  evidence  was  sufficient  to  warrant 
the  jury  In  finding:  (1)  That  the  shares 
of  stock  purchased  by  .appellee  at  the  time 
of  tbe  transaction  in  question  were  owned 
and  issued  by  the  Commonwealth  Trust 
Company,  out  of  its  capital  stock;  (2)  that 
the  note  in  question  was  made  payable  to  the 
Commonwealtb  Trust  Company;  (3)  that  ap- 
pellee did  not  request  appellant  Brlce  to 
purchase  said  note  from  the  Commonwealth 
Trust  Company,  and  did  not  promise  or  lead 
him  to  believe  that  she  would  pay  the  same 
to  him,  in  the  event  he  should  do  so. 

[3]  The  record  is  undisputed  to  the  effect 
that  appellant  Brice  did  not  purchase  the 
note  in  question  from  the  Commonwealtb 
Trust  Company  until  long  after  its  maturity, 
and  for  that  reason  he  took  the  same  sub- 
ject to  all  defenses  that  appeUee  had  against 
the  Commonwealth  Trust  Company,  had  said 
company  sought  to  collect  the  same  while  in 
its  hands. 

[4]  If  the  Commonwealth  Trust  Company 
sold  the  ten  shares  of  stock  in  question  to 
appellee,  taking  as  part  consideration  there- 
for said  note,  such  transaction  was  unau- 
thorized, and  was  prohibited  by  article  12, 
i  6,  of  the  Constitution  of  this  state,  which 
provides  that: 

"No  corporation  shall  issue  -stock  or  bonds 
except  for  money  paid,  labor  done,  or  property 
actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

And  since  the  jury  In  this  case  has  found 
that  the  shares  of  stock  in  question  were 
Issued  by  tbe  Commonwealth  Trust  Com- 
pany, a  corporation,  to  appellee,  and  since 
the  undisputed  proof  shows  that  the  note 
executed  by  appellee  in  payment  therefor 
constituted  a  material  and  substantial  part  of 
the  consideration  for  such  stock,  and  since  It 
l8  undisputed  that  appellant  Brice  is  not  ta 
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tbe  attitade  of  an  ttmocent  purchaser  of  said 
note,  tbe  same  is  void  and  unenforceable  in 
Ms  hands,  and  the  trial  court  was  not  in  er- 
ror in  so  decreeing.  Irrigation  Co.  v. 
Deutsdunann,  102  Tex.  207, 105  S.  W.  486, 114 
S.  W.  1174;  RepubUc  Trust  Co.  v.  Taylor, 
184  S.  W.  772;  McCarty  v.  Loan  Co.,  142  S. 
W.  96;  Mason  v.  Bank,  156  S.  W.  366;  LocJi- 
ney  State  Bank  v.  Martin,  191  S.  W.  796. 
See  also  Beed  v.  Brewer,  91  Tex.  144,  37  S. 
W.  418;  Edwards  County  t.  Jennings,  89 
Tei.  618,  36  S.  W.  VXXi. 

WhUe  we  have  not  discussed  numerically 
the  assignments  of  error  found  in  appellants' 
brief,  yet  we  Iiave  considered  them  all,  and 
what  we  have  said  above  has  the  effect  to 
dispose  of  them  all  adversely  to  appellants' 
contention,  and  it  fotUi\v.s  that  the  judgment 
of  the  trial  court  canceling  and  holding 
for  naught  the  note  and  deed  of  trust  in 
question  should,  to  that  extent,  be  In  all 
things  affirmed,  and  it  is  so  ordered;  and, 
it  appearing  to  this  court  that  upon  the  ver- 
dict of  the  jury  the  trial  court  was  author- 
ized and  should  have  entered  Judgment  to 
the  effect  that  appellant  Brice  take  nothing 
by  his  cross-action  against  appellee,  this 
conrt  here  now  enters  such  Judgment  as  the 
trial  conrt  should  have  entered  in  that  con- 
nection, and  it  Is  ordered  that  appellant 
Brice  take  nothing  upon  said  cross-action  as 
against  appellee,  and  the  Judgment  of  the 
trial  court  is  modifled  and  affirmed  accord- 
ingly. 


LINDSLET  et  al.  v.  DALLAS  CONSOL.  ST. 
BY.  CO.  et  al.    (No.  7966.) 

(Conrt  of  Civil  Appeals  of  Texas.     Dallas. 

Dec  16,  Idl'T.    Behearing  Denied 

Jan.  12,  1918.) 

1.  Iwjuwcfiow  «=366— BiOBT  TO  Beiixdt— Iir- 

TKBKSr  IK    SnBJXCT-MATTEB. 

Street  railway  having  valid  franchise  to  use 
dty  streets  has  such  an  interest  in  the  use  of 
tbe  city  atreets  that  it  may  sue  to  restrain  the 
use  thereof  by  jitneys  licensed  nnder  alleged  in- 
valid ordinance. 

2.  Ihjunctior  9=966  —  Jitneys  —  Iujeoai, 
Operation. 

Street  railway  having  valid  franchise  to  use 
city  streets  may  by  injunction  proceed  ag^nst 
city  for  purpose  of  declaring  invalid  legisla- 
tive grant  of  power  to  license  jitneys,  in  order 
to  avoid  minous  multiplicity  of  suits,  since  oth- 
erwise it  must  resort  to  individual  suit  against 
each  licensee. 

3.  Ikjtjnctiow  «s»65  —  Bight  to  Whit  — 
Threatened  Injtjbt. 

Where  city  passed  ordinance  for  licensing 
jitaej's  wbieh  street  railway  alleged  was  invalid. 
It  cogld  sue  to  enjoin  threatened  enforcement  of 
tbe  ordinance  directly  against  the  city. 

4.  MUNICIPAI.  COKPORATIONB  <S=»57 — POWEBS. 

Municipalities  or  other  legislative  instru- 
mentalities may  exercise  only  such  legislative 
powers  as  are  expressly  or  by  implication  dele- 
gated to  them  by  the  Legislature. 

5.  UnmCIPAI.  COBPORATIONS   «=s>108  —  Jit- 
HETS— ObWHANCES— VAUDITT. 

Dalits  City  charter,  art  3,  subd.  1,  requires 
all  powers  conferred  on  city  to  be  exercised  by 
mayor  and  board  of  commissioners,  unless  other- 


wise directed.    Article  2,  {  8,  subd.  7,  empowers 

the  city,  through  the  board  of  commissioners,  to 
regulate  charges  of  franchise  holders  and  to 
prescribe  the  service  upon  fair  hearing.    Article 

2,  §  8,  subd.  27,  authorizes  regulation  of  charg- 
es of  carriers.  Article  8,  {  1,  provides  for  the 
initiative  and  referendum  of  ordinances.  Held, 
that  as  regulation  of  carriers  must  be  by  tbe 
board  of  commissioners  an  ordinance  regulating 
jitneys  and  authorizing  them  to  be  licensed, 
passed  under  the  initiative  and  referendum 
clauses,  is  invalid. 

Appeal  from  District  (3ourt,  Dallas  County; 
Kenneth  Foree,  Judge. 

InJuncUon  by  the  Dallas  Consolidated 
Street  Hallway  Company  and  others  against 
Henry  D.  Lindsley  and  others,  as  Mayor  and 
Board  of  Commissioners  of  the  City  of  Dal- 
las. From  order  of  temporary  restraint,  the 
defendants  appeal.    Affirmed. 

L.  U.  Callaway,  Lee  Bichardson,  and  Boy- 
all  B.  Watklns,  aU  of  Dallas  (Dwlght  L.  Lew- 
elling  and  George  Clifton  Edwards,  both  of 
Dallas,  of  counsel),  for  appellants:  Thomp- 
son, Knight,  Baker  &  Harris,  of  Dallas,  for 
appellees. 

BASBUBT,  J.  This  is  an  appeal  from  an 
order  of  the  trial  court  temporarily  restrain- 
ing appellants,  the  mayor  and  board  of  com- 
missioners of  the  dty  of  Dallas,  from  ob- 
serving or  acting  under  the  provisions  of  an 
ordinance  granting  and  regulating  the  use 
of  the  city's  streets  by  motor  busses,  common- 
ly known  as  Jitneys.  The  following  general 
statemmt  of  facts  disclosed  by  the  record  is 
necessary.  Other  specific  facts  will  be  noted 
when  necessary  in  discussing  tbe  issues  pre- 
sented. Under  the  authority  coqferred  by 
the  Legislature,  the  city  first  undertook  to 
regulate  the  Jitney  traffic  by  ordinance  of 
July  31,  1916.  Further  regulation  was  had 
by  ordinance  of  April  19,  1916.  On  January 
6,  1917,  another  regulatory  ordinance  was 
passed  and  all  former  ordinances  repealed. 
On.  February  6,  1917,  tbe  last  ordinance  was 
declared  void  by  tha  Judge  of  the  Forty- 
Fourth  district  court  and  the  dty  restrain- 
ed from  enforcing  or  observing  it.    On  April 

3,  1917,  the  electorate  of  tbe  dty,  under  the 
initiative  and  referendum  provisions  of  the 
charter,  by  decisive  majority  adopted  an  or- 
dinance regulating  jitneys.  On  June  19, 1917, 
the  Judge  of  the  Fourteenth  district  court  in 
the  Instant  case  declared  that  ordinance  void, 
and  restrained  the  city  and  its  officers  from 
enfordng  or  observing  it  As  indicated,  it  is 
from  tbe  action  in  tbe  present  case  that  this 
appeal  is  taken.  The  salient  provisions  of 
the  initiative  ordinance  necessary  to  be  stated 
are  these:  A  motor  bus  is  defined  to  be  any 
automobUe,  automobile  truck,  or  trackless 
motor  veblde  engaged  in  the  business  of  car- 
rying passengers  for  hire  over  designated 
streets  and  routes  within  the  dty  of  Dallas. 
License  for  sudi  vehicles  to  engage  in  such 
business  is  authorized  upon  payment  of  a 
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license  fee  of  $25  for  each  car  so  engaged, 
and  a  fee  of  $10  for  each  operator,  and  pro- 
vides for  the  employment  of  an  automobile 
inspector  who  Is  required  to  Inspect  and  cer- 
tify the  car  to  be  safe  before  license  may  is- 
sue. I/lcenses  may  not  issue  to  an  applicant 
until  he  has  contributed  $50  to  a  fund  In- 
tended to  Indemnify  persons  negligently  In- 
jured by  such  busses  while  operated  by  li- 
censees, and  until  said  fund  reaches  $5,000. 
Busses  may,  In  a  limited  way,  detour  from 
fixed  routes  of  service  for  the  convenience 
of  passengers.  Ucensees  are  compelled  to 
operate  over  their  designated  routes  only  for 
a  period  of  8  hours  in  24,  though  they  may 
voluntarily  operate  continuously.  They  are 
not  required  to  operate  on  Sundays.  Li- 
censees are  subjected  to  examinations  con- 
cerning their  physical  fitness.  Licenses  may 
be  transferred.  Speed  and  number  of  pas- 
sengers are  regulated,  and  provision  is  made 
for  remodeling  cars  In  order  to  increase  the 
seating  capacity.  Passengers  may  occupy 
rear  doors  when  safe  fastenings  are  provided. 
They  may  not  occupy  running  boards.  Fare 
shall  be  6  cents  between  termini.  Violation 
of  the  provisions  of  the  ordinance  Is  declared 
a  misdemeanor  punishable  by  fine  of  not  less 
than  $1,  nor  more  than  $50.  The  Indemnity 
fund  is  created  by  requiring  each  licensee  to 
contribute  thereto  $50  before  his  license  Is 
Issued.  The  fund  is  required  never  to  be  less 
than  $5,000.  It  is  not  required  to  be  more. 
If  It  reaches  the  sum  of  $25,000  it  shall  never 
be  less,  but  if  It  exceeds  the  latter  sum  the 
surplus  may  be  returned  to  those  entitled  to 
It  under  the  act.  Any  person  injured  while 
upon  a  licensed  Jitney  operated  by  a  licensee 
while  upon  his  designated  route,  may,  when 
his  claim  Is  established  In  a  court  of  com- 
petent Jurisdiction,  recover  as  much  as  $2,- 
500  from  said  fund,  if  it  cannot  be  made  from 
the  defendant,  upon  motion  thereafter  to  be 
filed  in  court.  If  the  indemnity  provision 
shall  be  declared  Invalid,  other  provisions  of 
the  ordinance  are  nevertheless  to  be  In  force, 
and  licenses  shall  issue  upon  compliance 
therewith.  Any  other  facts  necessary  to  be 
stated  will  be  referred  to  in  our  discussion  of 
the  Issues  presented  in  the  brief.  Nor  will 
we  discuss  seriatim  the  points  presented  by 
counsel,  but,  in  lieu,  discuss  as  such  the  Is- 
sues raised. 

Accordingly,  the  first  issue  to  be  considered 
is  that  which  challenges  appellees'  right  to 
maintain  the  suit  on  the  ground  that  appel- 
lees have  no  Interest  In  the  subject-matter 
thereof.  Appellees'  reply  to  the  contention 
Is  that  a  corporation  lawfully  authorized  by 
a  municipality  to  use  its  streets  as  a  com- 
mon carrier  of  passengers  has  such  an  Inter- 
est therein  as  enables  It  to  complain  of  com- 
petitors Illegally  using  same.  In  connection 
with  the  contentions  noted,  It  is  shown  by  the 
record  that  appellees  are  private  corporations 
authorized  to  and  which  are  oi>eratliig  street 


railways  upon  the  streets  of  Dallas  under  au- 
thority of  valid  franchise  grants  from  the 
city  of  Dallas,  and  by  which  they  are  re- 
quired to  pay  the  cost  of  paving  between  their 
rails  and  two  feet  on  the  outside  thereof,  as 
well  as  the  cost  of  maintaining  and  repairing 
same.  Each  company  is  a  large  taxpayer. 
The  motor  bus  referred  to  in  the  ordinances 
has  reference,  as  we  have  said,  to  the  Jitney, 
which  is  also  a  common  carrier  of  passengers 
In  competition  with  appellee  In  the  city  of 
Dallas.  The  city  enrolled  the  ordinance  aft- 
er Its  ad(9tlon  by  the  people,  and  was  pro- 
ceeding or  threatening  to  proceed  to  observe 
and  enforce  Its  provisions,  when  the  suit  was 
filed.  Appellants,  under  the  first  issue,  dis- 
cuss, in  substance,  two  points:  (1)  Appellees' 
want  of  such  Interest  in  the  subject-matter  as 
would  authorize  them  to  sue  at  all,  and  (2> 
conceding  the  interest,  their  right  to  chal- 
lenge the  validity  of  the  ordinance  in  a  suit 
against  the  city. 

As  to  the  first  point  "subject-matter,"  as 
applied  to  legal  proceedings.  Is  defined  to  he 
the  "cause;  the  object;  the  thing  In  dis- 
pute." Bouvler.  Thosie  elements  in  this 
suit  are  the  right  of  those  complying  with 
the  provisions  of  the  ordinance  to  engage  in 
the  Jitney  trafiBc  upon  the  city's  streets  and 
the  right  of  the  city  to  enforce  and  observe 
such  provisions.  Have  appellees  any  inter- 
est in  that  right?  While  the  public  Interest, 
as  argued  by  counsel.  Is  ordinarily  greatest. 
It  is  equally  true  that  the  holder  of  a  valid 
franchise  authorizing  the  use  of  the  public 
streets  has  also  an  Important  Interest  there- 
in; undoubtedly  such  an  interest  as  entitles 
him  to  defend  any  Invasion  of  his  lawful 
franchise  rights  by  the  city  or  another.  Such 
Is  obviously  true  of  any  franchise  or  privilege 
granted  lawfully.  Franchises,  whether  cor- 
porate entitles  or  public  grants,  are  property. 
Their  invasion  Is  an  invasion  of  property 
rights.  As  a  consequence,  if  the  acts  here 
complained  of  in  law  constitute  an  invasion 
of  appellees'  franchise,  an  Interest  in  the 
subject-matter  is  shown.  In  that  connection 
it  is  claimed  by  appellees  that  the  ordinance 
Is  void,  which  brings  us  to  the  question 
whether  it  is  an  invasion  of  a  valid  franchise 
for  the  municipality  to  permit  others  to  en- 
gage in  a  similar  competing  business  under 
void  authority.  It  has  been  decided  by  our 
Supreme  Court  that  the  owner  of  an  unli- 
censed ferry,  where  licenses  are  required  by 
law,  may  be  restrained  by  his  competitor, 
who  Is  licensed,  from  engaging  In  the  business 
on  the  ground  that  the  licensed  ferryman  is 
entitled  to  protection  against  unlawful  com- 
petition. Tugwell  v.  Elagle  Pass  Ferry  Co., 
74  Tex.  492,  9  S.  W.  120,  13  S.  W.  654.  It  was 
said  in  that  case  to  be  immaterial  that  license 
could  issue  to  the  unlicensed  ferry,  legalizing 
the  competition,  but  that  "It  was  sufficient 
that  no  such  second  license  has  in  fact  been 
Issued."  The  most  careful  analysis  of  the 
holding  In  that  case  develops  no  more  nor 
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less  tban  that  <m«  lawfuUy  conducting  a  fer- 
ry may  enjoin  a  competitor  from  unlawfully 
engaging  in  the  same  businesB,  and  the  fact 
that  the  state  could  authorise  competition 
Is  Immaterial  in  the  absence  of  such  author- 
isation.   Bnt  appellants  argue,  in  effect,  that 
there  is  a  difference  lietween  one  pursuing  a 
business  without  any  authority  and  one  par- 
suing  the  same  business  under  that  which 
purports  to  t>e  but  is  not  authority.    Counsel 
have  not  cited,  nor  haVe  we  been  able  to 
find,  any  case  from  our  own  courts  adjudi- 
cating the  precise  question,  that  is,  holding 
that  while  one  lawfully  upon  the  streets  of  a 
dty  may  challenge  the  right  of  a  competitor 
without  any  authority  whatever,  he  may  not 
diallenge  such  right  when  the  competitor  Is 
acting  under  color  of  authority.    The  point, 
however,  has  been  decided  by  other  courts 
and  discussed  by  eminent  text-writers.    The 
cases  are  in  conflict,  while  the  text-writers  are 
In  agreement     Some  of  the  cases  hold,  in  sub- 
stance, that  one  public  utility  may  not  chal- 
lenge the  authority  of  a  rival  to  engage  in  a 
similar  business  on  the  ground  that  questions 
relating  to  the  regularity  of  charters  and  the 
validity  of  frandilses  are  to  be  challenged 
alone  by  constituted  public  authority.    The 
leading  case  announcing  such  rule  Is  Baxter 
Teleph.   Co.  V.   Cherokee  Co.   Mut.  Teleph. 
Ass'n,  94  Kan.  169,  146  Pac.  324,  U  B.  A. 
1916B,  1083.     The  precise  holding  in  that 
case  is  that  while  the  laws  of  Kansas  require 
the  Cherokee  County  Mutual  Telephone  As- 
sociation to  secure  a  license  from  the  state 
FubUc  XJttUties  Commission,  which  it  had 
failed  to  do,  yet  its  rival,  Baxter  Telephone 
Company,  could  not  on  that  ground  challenge 
its  right  to  engage  In  a  competing  business. 
It  will  be  observed  that  such  holding  is  in  di- 
rect   conflict   with   Tugwell's    Case,   supra. 
The  court  In  the  Kansas  case  argues  as  rea- 
son for  its  holding  that  the  Public  Utilities 
Commission  might,  In  the  exercise  of  its  dis- 
cretion, grant  the  permit,  and  if  it  did  It 
would  affect  appellant  in  precisely  the  same 
manner  that  It  would  without  such  permit, 
that  is  to  say,  competition  would  be  just  as 
sharp  under  license.    The  court  also  bottoms 
its  holding  on  the  broader  ground  that  the 
occupancy  or  usurpation   of  public   streets 
Is  a  public  matter  for  the  protection  of  which 
the  state  or  its  agencies  only  are  entitled  to 
act.    In  Coffey  ville  Mln.  &  Gas  Co.  v.  Citizens' 
Xat.  Gas  ft  Mln.  Co.,  66  Kan,  173,  40  Pac. 
326,  the  same  court  declared  that  one  pub- 
lic service  corporation  authorized  to  use  the 
streets  and  public  grounds  of  a  municipality 
was  without  standing  in  court  to  test  the  right 
of  a  rival  concern  to  use  the  streets  for  simi- 
lar purpose,  or  the  validity  of  the  ordinances' 
under  which  the  rival  was  acting.    The  court 
based  its  holding  on  tb«  ground  that  the  use 
of  the  dty  streets  was  a  public  Questioii, 
and  that  the  validity  of  grants  thereon  was 
a  matter  for  the  attention  of  the  proper  pub- 
lic officers.    Market  Street  By.  Co.  v.  Central 
200  S.W.-14 


R.  Co.,  61  Cat  588,  holds,  without  discussion, 
that  a  street  railway  company  licensed  to 
occupy  a  street  may  not  challenge  the  right 
of  another  unlicensed  street  railway  com- 
pany to  similarly  occupy  the  street.  This 
case,  it  wUl  be  observed,  is  also  in  conflict 
with  the  Tugwell  Case.  In  the  case  of  Mem- 
phis St  By.  Co.  V.  Rapid  Transit  Co.,  133 
Tenn.  99,  179  S.  W.  635,  L.  B.  A,  1916B,  1143, 
Ann.  Cas.  1917C,  1046,  the  Kansas  cases  were 
dted  and  adopted  without  discussion,  other 
than  the  statement  that  questions  concerning 
the  regularity  of  charters  and  the  validity  of 
franchises  are  to  be  determined  at  the  suit  of 
public  officials  and  not  of  a  competing  corpo- 
ration. Other  cases  In  analysis  bold  that  the 
right  to  use  public  streets  depends  upon  legis- 
lative grant,  and  that  the  use  thereof  by 
public  utilities  without  authority  is  a  public 
nuisance,  generally  to  be  challenged  by  state 
or  other  public  authority,  but  that  an  abutter, 
when  he  sustains  spedal  and  peculiar  dam- 
age, and  the  grantee  of  a  valid  but  not  exclu- 
sive franchise,  may  in  .equity  challenge  and 
ultimately  restrain  such  use.  BartlesviUe 
Elec.  Light  &  Power  Co.  v.  BartlesviUe  In- 
terurban  By.  Co.,  26  Okl.  453,  109  Pac.  228, 
29  L.  B.  A.  (N.  S.)  77,  is  a  well-considered 
case  supporting  the  rule  stated.  In  that 
case  the  appellant  sought  to  restrain  appel- 
lee, who  was  without  any  authority,  from 
using  the  dty  streets  in  competition  with  ap- 
pellant Injunction  was  denied  and  appeal 
taken.  On  appeal  It  was  not  claimed  that 
any  Injury  to  or  interference  with  appellant's 
plant  or  property  would  result  from  appel- 
lee's use  of  the  streets.  The  sole  complaint 
was  that  the  nse  of  the  streets  without  au- 
thority from  the  dty  would  be  an  encroach- 
ment upon  appellant's  lawful  right  to  use 
the  streets  as  evidenced  by  its  franchise.  The 
Kansas  cases  were  reviewed  and  declared  to 
be  Supported  by  neither  the  better  reason  nor 
the  weight  of  authority.  It  was  said  to  be 
the  general  rule  that  relief  in  such  cases  does 
not  depend  upon  the  right  to  exclusively  oc- 
cupy the  streets  in  the  sense  that  others  may 
not  be  permitted  to  do  so,  but  upon  a  lawful 
grant  to  enter  thereon,  and  that  as  a  result 
one  who  is  lawfully  upon  the  streets  possesses 
against  one  without  like  authority  and  exclu- 
sive franchise.  The  court  in  that  case  asserts 
that  while  the  appellant  had  no  exduslve  fran- 
chise from  the  dty  to  occupy  Its  streets,  and 
while  the  dty  had  the  right  to  grant  similar 
franchise  to  others,  yet  the  right  of  such 
others  to  use  its  streets  was  dependent  upon 
the  consent  of  the  dty,  and  when  appellee  en- 
tered upon  the  streets  of  the  dty  without 
such  consent  it  was  not  only  guilty  of  main- 
taining a  public  nuisance,  but  Inflicted  upon 
appellant  a  spedal  injury  which  could  be  re- 
strained. The  foregoing  case,  it  will  be  ob- 
served, is  one  where  there  was  an  absence 
of  any  authority,  as  In  the  Tugwell  Case, 
in  fact  that  case  is  dted  in  support  of  the 
holding.    Later,  the  case  of  Tulsa  St.  Ball- 
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way  Co.  V.  Oklahoma  Dnlon  Traction  Co., 
27  Okl.  839,  113  Pac.  180,  involving  the  pre- 
cise question  involved  in  the  instant  case, 
reached  the  Oklahoma  Supreme  Court  In 
that  case  the  traction  company  was  the  hold- 
er of  a  franchise  lawfully  granted,  permitting 
It  to  use  the  streets  of  Tulsa.  It  sued  the 
street  railway  company  to  restrain  it  from 
building  a  parallel  and  competing  line  of 
railway  on  the  ground  that  the  street  railway 
company  was  without  franchise  or  other  legal 
authority  to  do  so.  The  street  railway  com- 
pany answered  that  it  did  possess  a  franchise 
authorizing  its  proposed  action.  The  traction 
company  replied  that  if  the  street  railway 
company  did  possess  such  franchise  it  was 
void,  because  the  city  was  without  authority 
to  grant  it,  to  which  the  latter  answered 
that  in  such  proceeding  the  validity  of  its 
franchise  could  not  be  questioned,  since  such 
issue  could  only  be  raised  by  the  governing 
authority.  In  passing  on  the  case  the  court 
notes  that  a  similar  question  was  decided 
in  Bartlesvllle  Elec.  Light  &  Power  Co.  v. 
BartlesvlUe  Interurban  Ry.  Co.,  but  says  that 
it  is  claimed  the  case  is  not  ruled  thereby, 
because  of  a  difference  in  facts  requiring  the 
application  of  a  different  rule,  and  states 
the  difference  in  the  facts  to  be  that  in  the 
first  case  an  entire  absence  of  authority  to 
use  the  streets  was  admitted,  leaving  no  is- 
sue of  fact  or  law  to  be  determined  in  order 
to  ascertain  If  tlie  company  was  a  trespasser 
upon  the  streets.  The  court,  however,  de- 
clares nevertheless  that  whether  one  is  a  tres- 
passer upon  public  streets  may  be  either  an 
issue  of  fact  or  of  law,  both  of  which  may  be 
determined  in  a  proceeding  in  equity.  The 
court  then  refers  to  and  approves  the  former 
holding  that  one  with  a  lawful  franchise  has 
the  exclusive  right  to  exercise  privileges 
granted  thereby  as  against  one  who  has  not 
a  similar  lawful  franchise,  and  adds  that 
such  privilege  is  private  property,  which  may 
be  protected  against  public  nuisances,  and 
that  the  court  may  investigate  the  facts  and 
determine  whether  the  defendant  company 
has  a  franchise,  and,  if  it  has  a  pretended 
franchise,  may  determine  whether  such  fran- 
chise is  Invalid  because  granted  without  au- 
thority of  law. 

Allen  V.  Clausen,  114  Wis.  244,  90  N.  W. 
181,  was  a  suit  in  which  Allen,  who  owned 
property  abutting  upon  a  public  street  in 
Kenosha,  among  other  matters,  sought  to 
enjoin  Clausen  from  building  a  street  rail- 
way on  such  street  on  the  ground  that  the 
grant  of  the  right  by  the  city  was  without 
authority.  Any  Inquiry  Into  the  validity  of 
the  franchise  was  objected  to  on  the  ground 
that  a  court  of  equity  could  not  make  such 
inquiry  at  the  suit  of  a  private  individual, 
but  only  in  a  proceeding  in  the  nature  of 
quo  warranto  by  the  state.  The  court  holds 
that  "where  one  attempts  to  Justify  acts  by 
a  pretended  license  or  franchise  which  the 
grantor  had  no  power  whatever  to  confer,  a 
conrtt  wbetber  of  law  or  equity,"  cam  dis- 


I  cover  that  fact  and  deny  the  claim  of  Justl- 
I  flcation,  and  it  is  immaterial  whether  the 
I  lack  of  power  lies  in  the  state  or  its  agen- 
cies.   Many  cases  are  cited  in  support  of  the 
rule  announced. 

In  MiUviUe  Gaslight  Co.  v.  Vineland  Light 
&  Power  Co.,  72  N.  J.  Eq.  305,  66  Atl.  504,  it 
was  said,  in  substance,  that  legislative  fran- 
chises, however  granted,  are  necessarily  ex- 
clusive against  all  persons  upon  whom  sim- 
ilar rights  have  not  been  conferred,  since 
the  exercise  of  such  rights,  without  authori- 
ty, is  both  usurpation  of  powei;  and  an  in- 
vasion of  the  private  rights  of  those  upon 
whom  franchises  have  been  conferred.  For 
the  protection  of  such  rights,  so  inadequate 
Is  the  law,  equity  will  extend  its  protective 
writ,  even  though  it  bring  into  question  the 
validity  of  the  franchise  grants.  In  sup- 
port of  the  rule  other  equity  cases  are  cited. 
In  the  case  of  Atlanta  Ry.  &  Power  Co.  v. 
Atlanta  Rapid  Transit  Co.,  113  Ga.  481,  3d 
S.  E.  12,  it  was  held  that  the  validity  of  a 
city  ordinance  in  a  contest  between  rival 
companies  could  be  challenged  and  its  en- 
forcement restrained,  if  granted  without  au- 
thority. In  State  ex  rel.  Morgan's  Louisiana 
&  Texas  R.  &  S.  Co.  v.  Judge  of  Division 
A,  Civil  District  Court,  62  La.  Ann.  1065,  27 
South.  580,  it  was  held  that  a  similar  pro- 
ceeding could  be  maintained  by  any  taxpay- 
ing  citizen. 
It  is  said  that: 

"The  grantee  of  a  valid  franchise,  according  to 
what  seems  to  be  the  better  rule,  may  enjoin 
interference  with  its  property  rights  by  a  com- 
petitor which  has  not  obtained  a  valid  grant  of 
the  right  to  use  the  streets."  McQuillin.  Mun. 
Corp.   voL  4,  {  1771.  , 

A  similar  declaration  is  found  in  Dillon, 
Mun.  Corp.  (5th  Ed.)  $  1771,  with  a  broader 
discussion  of  the  fundamentals  of  the  rule. 

[1]  We  have  not  reviewed  every  case 
which  by  analogy  or  otherwise  .supports  the 
right  to  contest  In  a  proceeding  In  equity 
the  validity  of  legislative  grants  under  facts 
similar  to  those  disclosed  in  the  instant  case, 
but  those  we  have  discussed  very  clearly  dis- 
close that  they  are  based  on  principles  of 
equity,  that  Is  to  say,  upon  principles  of 
fairness.  Justness,  and  right  dealing,  as  that 
rule  is  understood,  and  since  our  inquiry  is 
more  precisely  the  right  to  maintain  the 
suit,  rather  than  a  discussion  of  why  it  may  or 
may  not  be  maintained,  any  lengthy  discus- 
sion of  the  reasons  for  the  rule  Is  unnecessa- 
ry, if  the  right  exists.  One  of  the  cases  cited, 
however,  declares  that  unlawful  competition 
Is  denied  because  it  would  be  to  permit  one 
to  unlawfully  take  from  another  a  portion  of 
the  latter's  business  without  any  corresiwnd- 
ing  obligation  to  the  city  whose  streets  are 
being  used.  Onr  own  Supreme  Court  says  In 
the  Tugwell  Case  that  it  is  so  because  lawful 
business  is  entitled  to  protection  against  un- 
lawful competition,  which  it  occurs  to  us  Is 
a  sufficient  answer  alone.  While,  as  we  have 
Just  said,  the  cases  reviewed  sustain  the 
right  to  maintain  such  suUa  on  eauitable 
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principles,  the  contrary  holdings  not  only 
do  not  deny  the  right  on  equitable  groands, 
or  on  the  ground  that  unlawful  business  may 
not  be  prevented,  hut  on  the  ground  In  the 
last  analysis  that  the  right  to  proceed  is  in 
public  officers,  and  whether  they  do  proceed 
Is  with  them  to  some  extent  at  least  a  mat- 
ter of  discretion,  even  though  such  failure 
might  Injure  another  In  his  private  property 
rights,  which  is  but  to  say  that  all  relief 
would  be  denied,  since  those  charged  with 
the  performance  of  public  duties  are  not  ex- 
pected to  protect  private  interests. 

It  is  thus  obvious  that  not  only  the  cnrrent 
of  authority,  bat  the  better  reason  as  well, 
supports  the  right  to  challenge  such  grants 
88  we  bare  been  discussing  in  the  manner 
done  in  tliis  salt.  In  fact  we  are  unable  to 
escape  the  fact  that  the  Tugwell  Case  is  con- 
trolling. We  accordingly  hold  that  there  was 
no  error  in  the  action  of  the  district  Judge 
in  holding  that  appellees  were  entitled  to 
maintain  this  suit  on  the  ground  that  they 
were  interested  in  the  subject-matter. 

[2]  As  relates  to  the  other  point,  that  Is, 
the  right  to  proceed  against  the  city  for  the 
purpose  of  declaring  invalid  a  legislative 
grant,  we  omclude  that  right  manifestly  ex- 
ists In  equity,  and  rests,  as  said  by  another, 
"oa  the  firm  and  satisfactory  ground  of  Its 
necessity  to  avoid  a  ruinous  multiplicity  of 
suits,  and  to  give  adequate  protection  to 
plaintiff's  property  in  its  franchise."  Pom- 
eroy's  Bq.  Juris,  vol.  6,  i|  583,  584.  WhUe 
most  of  the  reported  cases  are  suits  between 
individuals  or  corporations,  municipalities 
are  none  the  less  subject  to  the  rule,  since 
they  may  sue  and  be  sued  In  the  same  man- 
ner that  individuals  or  private  corporations 
may  sue  and  be  sued,  and  whether,  in  equi- 
table proceedings  like  the  Instant  one,  they 
are  necessary  or  proper  parties,  and  may  be 
sned  In  order  to  avoid  a  multiplicity  of  suits, 
depends  upon  the  exigencies  disclosed  by 
the  facts.  To  maintain  an  eftective  suit 
against  the  Jitneys  authorized  to  operate  un- 
der the  ordinance  in  snlt  would  truly  require 
a  ruinous  multiplicity  of  suits.  Under  the 
ordinance  any  nmnber  of  licensees  who  cared 
to  do  so  could  engage  in  the  business.  Li- 
censes can  be  issued  at  any  time  and  as  often 
as  tboee  desiring  them  comply  with  the 
terms  of  the  ordinance.  Licensees  may  also 
sell  and  transfer  their  licenses  And  re-enter 
the  business  intermittently.  Obviously,  it 
might  take  a  great  number  of  suits  to  pro- 
ceed* directly  against  the  licensees.  After 
salt  is  brought  others  could  enter  the  busi- 
ness, which  would  require  suits  against  them. 
Those  actually  sued  could  sell  or  transfer 
their  license,  rendering  any  Judgment  against 
them  ineffective.  Even  after  decree  there 
would  be  nothing  to  prevent  the  city  from 
issuing  licenses  to  others  not  parties  thereta 
Even  if  it  be  assumed  that  the  city  wonld 
!«aspend  enforcement  of  the  ordinance  after 
restraint  of  those  licensed  thereunder,  such 
t»et  ^oold  tiot  afford  gtoond  fOr  denying  ap- 


pellees the  relief  sought,  as  will  appear  from 
the  case  dted  next  below. 

[J]  I^rther,  no  Jitney  had  been  licensed  to 
operate  under  the  ordinance  attacked,  and 
it  was  to  enjoin  its  threatened  enforcement 
that  this  suit  was  commenced.  That  this 
may  be  done  in  a  suit  directly  against  the 
municipality  is,  we  believe,  established  in 
City  of  Austin  v.  Austin  City  Cemetery  Ass'n, 
87  Tex.  330,  28  S.  W.  528,  47  Am.  St. 
Rep.  114.  The  precise  holding  in  that 
case  was  that  one  whose  business  was  in- 
Joriously  threatened  by  dty  ordinance  could 
In  a  direct  proceeding  against  the  city  test 
the  validity  and  enjoin  the  enforcement' 
thereof,  even  though  the  dty  was  not  at- 
tempting to  enforce  same,  and  even  though 
the  effort  of  such  relief  was  to  enjoin  crimi- 
nal prosecutions,  which  usually  may  or 
should  be  prevented  by  resort  to  habeas  cor- 
pus. There,  the  act  consisted  In  unlawfully 
Interfering  with  plaintiff's  business.  Here, 
the  act  complained  of  is  the  granting  to  an- 
other of  colorable  authority  to  do  the  same 
tiling.  It  occurs  to  us  that  either  act  inevita- 
bly imports  the  same  thing.  As  a  conse- 
quence, we  conclude  the  authority  dted  is  al- 
so authority  for  maintaining  the  suit,  aside 
from  the  equity  mie  as  announced  by  Mr. 
Pomeroy. 

[4]  The  next  issue  to  be  considered  Is  that  . 
wtaiCh  challenges  the  holding  of  the  trial 
court  that  the  Legislature  has  not  conferred 
upon  the  electorate  for  thdr  determination 
nnder  the  Initiative  and  referendnm  provi- 
sions of  the  charter,  the  matters  compre- 
hended by  the  ordinance  under  discussion, 
but  that  such  authority  is  reserved  to  the 
mayor  and  board  of  commissioners.  It  is 
hardly  necessary  for  us  to  repeat  here,  in  ^ 
reference  to  this  oft-recurring  question,  the 
statement  iterated  and  reiterated  in  all  Ju- 
dicial decisions  that  except  In  the  particulars 
wherein  it  is  restrained  by  the  federal  Con- 
stitution the  Legislature  may  exercise  all 
legislative  power  not  forbidden,  expressly 
or  by  Implication,  by  the  state  Constitution. 
A  corollary  of  snch  rule  necessarily  is  that 
munidpalltles  or  other  legislative  instrumen- 
talities or  agendes  may  exercise  only  sudt 
legislative  powers  as  are  in  turn,  expressly 
or  by  implication,  delegated  to  them  by  the 
Legislature.  The  Inquiry  then  is,  Did  the 
Legislature  by  the  charter  granted  to  the 
dty  of  Dallas  authorize  the  voters  to  enact 
the  ordinance  complained  of,  or  did  it  au- 
thorise the  board  of  commissioners  to  do  so? 
As  indicated.  It  may  be  exerdsed  only  by 
the  agency  chosen.  The  determination  of 
that  issue  does  not  involve  the  construction 
of  complicated  legal  questions,  but  solely  the 
ordinary  signification  to  be  attached  to  the 
language  used  in  the  charter.  In  determin- 
ing that  question,  however,  we  expressly 
pretermit  any  discussion  of  wbether  the 
Legislature  could  or  could  not  delegate  sucb 
power  to  the  electorate,  but  confine  ourselves 
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to  a  discussion  of  where  the  power  in  the 
charter  lies  as  between  the  electorate  and 
the  board  of  commissioners  of  the  city  and 
nothing  more. 

[6]  The  charter  grant  to  the  city  has  many 
provisions,  but  we  shall  attempt  to  recite 
only  the  substance  of  those  material  to  the 
Issue  stated.  By  article  3,  sub.  1,  it  is  de- 
clared that  all  powers  conferred  on  the  city 
shall  be  exercised  by  a  mayor  and  board  of 
four  commissioners,  unless  otherwise  direct- 
ed. By  article  2,  f  8,  sub.  7,  the  dty  has  the 
right,  acting  through  its  board  of  commis- 
sioners, to  determine,  fix,  and  regulate  the 
charges,  fares,  or  rates  of  franchise  holders 
or  those  exercising  any  other  public  priv- 
ilege, and  to  prescribe  the  service  to  be  ren- 
dered and  alter  and  change  same,  and  In  con- 
nection with  which  the  board  Is  required  to 
make  rules  for  a  fair  hearing  to  those  to  be 
affected,  and  no  change  shall  be  made  until 
after  notice  and  fair  hearing.  By  article  2, 
{  8,  sub.  27,  the  dty  has  the  power  by  ordi- 
nance to  fix  and  regulate,  among  other  things, 
the  fares,  tolls,  and  charges  of  public  car- 
riers and  hacks,  whether  transporting  pas- 
sengers, freight,  or  baggage,  and  generally 
to  fix  and  regulate  the  rates,  tolls,  or  charges 
and  the  kind  of  service  of  public  utilities  of 
every  kind.  By  article  8,  §  1,  any  proposed 
ordinance  may  be  submitted  to  the  board'  of 
c(Hnml8sloners  by  registered  electors  of  the 
dty  under  certain  regulations,  and  if  found 
to  be  in  compliance  with  the  initiative  pro- 
visions of  the  charter  shall  be  by  the  board 
referred  without  alteration  to  the  electorate, 
and  if  adopted  by  a  majority  of  the  voters 
shall  become  a  valid  and  binding  ordinance 
of  the  city  and  may  not  be  amended  or  re- 
pealed save  by  a  vote  of  the  people.  The 
ordinance  here  involved,  the  salient  points 
of  which  we  have  detailed,  we  assume,  for 
the  immediate  discussion,  to  have  been  adopt- 
ed in  conformity  with  all  provisions  of  ttie 
charter,  which  we  have  not  stated  because 
immaterial  in  view  of  the  conclusion  we 
have  reached.  In  Southwestern  Tel.  &  TeL 
Co.  V.  City  of  Dallas,  104  Tex.  114,  134  S. 
W.  321,  it  was  held  under  the  provisions 
which  we  liave  enumerated,  now  in  the  dty 
dmrter  without  change,  that  the  tolls  to  be 
charged  by  the  telephone  company  and  the 
maturity  and  manner  of  tholr  collection 
could  not  be  regulated  under  the  initiative 
and  referendum  provisions  contained  in  the 
charter,  for  the  reason  that  the  right  to  reg- 
ulate such  matters  was  by  the  charter  re- 
posed In  the  board  of  commissioners,  who 
were  required  to  give  notice  and  fair  hearing 
to  those  to  be  affected,  and  because  such  fair 
hearing  obviously  could  not  be  had  "in  a 
campaign  before  the  electorate  of  the  dty." 
Appellants'  contention  in  the  instant  case,  as 
disclosed  by  supplemental  briefs,  is,  in  sub- 
stance, that  the  right  <^  the  board  of  com- 
missioners to  fix  the  rates  and  regulate  the 
service  to  be  given  by  public  utilities  extends 


only  to  such  concerns  as  operate  under  fran- 
chises as  defined  in  tibe  city  charter,  and 
that  hence  the  case  dted  is  without  applica- 
tion. It  is  true  that  that  portion  of  the 
charter  which  expressly  reserves  to  the  com- 
mission the  right  to  determine,  fix,  and  reg- 
ulate charges  of  public  utilities,  and  pre- 
scribe the  kind  and  manner  of  service  to  be 
rendered.  Is  found  in  that  portion  referring 
to,  defining,  and  regulating  franchise  grants 
by  the  dty,  and  while  it  is  true  that  we  con- 
clude, for  reasons  stated  in  City  of  Dallas 
V.  Gill  et  al.,  199  S.  W.  1144,  this  day  de- 
termined, that  the  ordinance  in  this  pro- 
ceeding is  not  a  franchise  as  defined  in  the 
charter,  we  nevertheless  conclude  that  the 
power  to  enact  the  ordinance  was  alone  In 
the  board  of  commissioners.  The  subdivi- 
sion which  is  controlling  bdng  subdivision  7. 
of  section  8,  article  2,  confers  npon  the  board 
not  only  authority  to  determine,  fix,  and  reg- 
ulate the  charges  and  the  service  to  be  ren* 
dered  by  those  that  do  or  may  enjoy  a  fran- 
chise, but  to  similarly  determine,  fix,  and 
regulate  the  charges  and  the  service  to  be 
rendered  by  any  person,  firm,  or  corporation 
who  does  or  may  exerdse  any  other  public 
privilege  in  said  dty.  It  Is  manifest  that  it 
was  the  Intention  of  the  Legislature  and  that 
the  language  used  does  distinguish  between 
a  franchise  and  a  public  privilege.  The 
books  make  a  distinction. 

"In  American  law  a  franchise  is  defined  as  a 
special  privilege  conferred  by  the  government 
on  individuals  and  corporations,  and  which  does 
not  belong  to  the  citizens  of  a  country  generallv 
by  common  right  *  •  •  The  term  franchise 
includes  the  term  privileges,  but  a  privileep  is 
not  necessarily  a  franchise."  McQuillin,  Mun. 
Corp.  vol.  4,  S  1614,  p.  3360. 

As  said  at  another  point,  a  franchise  is 
property,  or,  as  said  by  the  writer  Just  quot- 
ed, "an  incorporeal  hereditament."  The 
right  to  use  the  streets  under  the  ordinance 
in  question  Is  at  most,  we  believe^  a  permis- 
sive privilege.  Certainly,  it  is  not  as  is  a 
franchise  a  vested  property  right.  As  a  con- 
sequence, the  section  not  only  reserves  to  the 
commissioners  the  right  to  pass  all  regulatory 
ordinances  affecting  franchise  holders,  but 
to  pass  all  such  ordinances  affectbag  those 
exercising  any  other  public  privilege.  To 
hold  less  would  be  to  construe  as  meaningless 
the  term  "public  privilege." 

Further,  it  is  declared  in  the  telephone 
case,  supra,  that  the  authority  conferred  by 
subdivisions  7  and  27  of  section  8  of  article  2, 
of  the  charter,  is  to  be  exerdsed  only  \!y  the 
board  of  commissioners.  The  language  used 
is  that: 

"There  can  be  no  doubt  that  the  anthority  to 
80  regulate  the  business  named  in  said  sections 
may  be  exerdsed  by  the  board  of  commission- 
ers." 

Thus  to  the  board  of  commissioners  It  ap- 
pears is  reserved  all  the  power  conferred  by 
said  sections.  That  i)ower  as  contained  in 
section  7  is,  in  substance,  to  pass  all  ordi- 
nances  Axing  and   regulating  the  cbarges. 
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fares,  or  rates  of  tbose  enjoyins  a  franchise 
or  other  public  privilege.  Such  power  as  con- 
tained in  section  27  ia.  In  substance,  to  pass 
all  ordinances  fixing  and  regulating  the  price 
of  water,  gas,  and  electric  lights,  and  the 
hires,  tolls,  and  charges  of  local  telephones, 
of  pablic  carriers  and  hacks,  whether  trans- 
porting passengers,  freight,  or  baggage,  and 
gmerallf  to  fix  and  regulate  the  rates,  tolls, 
charges,  and  service  "of  all  public  utilities  of 
every  Mud."  It  would  seem  idle  to  argue 
that  the  vehicles  described  in  the  ordinance 
nnder  discussion  are  not  included  in  the 
sweeping  provisions  of  the  two  sections.  The 
licensees  in  using  them  upon  the  public 
streets  as  carriers  of  passengers  are  certain- 
ly exerdidng  that  character  of  public  privi- 
lege referred  to  in  subdivision  7.  They  are 
certainly  public  utlUties  and  public  carriers 
as  described  In  section  27. 

For  obvious  reasons  we  have  refrained 
from  any  discussion. of  the  policy  of  granting 
or  denying  to  the  electorate  the  powers 
claimed  in  this  proceeding.  That  Is  a  politi- 
cal question  for  determination  by  the  Leg- 
islature. We  bavo  confined  ourselves  solely 
to  a  construction  of  the  grant,  and  conclude 
from  the  language  used  and  the  construction 
placed  thereon  by  the  Supreme  Court  that  the 
powers  attempted  to  be  exercised  by  the  vot- 
ers were  reserved  by  the  Legislature  to  the 
board  of  commlBsloners,  and  that  as  a  conse- 
quence the  ordinance  is  void. 

Tlie  Judgment  is  affirmed. 


SOUTHWESTERN  PORTLAND  CEMENT 
CO.  V.  CHALLEN.  (No.  777.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  10,  1918.    Rehearing  Denied 

Jan.  31,  1918.) 

L  MJkSTHB  AND    SKBVAKT  «S3270(10)— Nkou- 

OKRC0— Evidence— Dux  Cabe. 
Where  in  an  action  for  the  injury  of  a 
servant  by  an  explosion  of  coal  dast  a  witness 
was  asked,  "Can  yon  get  rid  of  that  carbon  in 
the  air  so  there  will  be  nothing  in  the  air  to 
explode?"  to  which  witness  answered:  "Well, 
theoretically  a  device  could  be  possible  in  which 
no  explosion  would  occur.  Practically  I  have 
never  attempted  it"— the  question  and  answer 
were  admissible  that  the  jury  might  have  all 
the  facts  before  it  to  be  considered  and  weighed 
in  determining  whether  defendant  used  due  care 
in  providing  a  safe  place  for  plaintiff  to  work. 

2.  Thai.  €=>244(4)  —  iNBTauoriONs  —  Undue 
Prominence  to  Pabuculab  Mattebs. 

In  an  action  for  injury  to  a  servant  by  ex- 
plosion of  coal  dnst,  the  repetition  of  a  phrase 
u  several  questions  to  jury  examined,  and  held 
not  to  have  laid  such  undue  stress  upon  the 
mere  creation  of  coal  dust  as  to  suggest  to  the 
jury  that  the  court  believed  such  to  be  negli- 
gence on  the  part  of  the  master,  and  for  which 
be  would  be  liable. 

3.  Appeal  and  Ebbob  ^:»1070(2)— Habuljcss 
Erbor— Findings. 

Krrors  in  the  findings  of  a  jury  on  particu- 
lar issnes  do  not  require  a  reversal,  where  the 
findings  on  other  issues  are  suffident  to  support 
the  verdict. 


4.  Tbux  «=»1&4(10)— Speciai.  Issues— Com- 
ment ON  Wbioht  or  Evidencei— "Accumu- 
late." 
In  a  special  issue  "Do  you  find    •     •     • 
that  defendant  allowed   fine  dust  and   coal   to 
escape  from  its  conveyors  and  elevators  and  ac- 
cumulate   in    the    coalhouse?"    etc.,    the    word 
"accumulate"  was  used  in  the  sense  of  allow- 
ing the  dnst  to  "remain,"  and  was  not  a  com- 
ment on  the  weight  of  the  evidence,  suggesting 
that  the  mere  presence  of  dust  created  a  dan- 
gerous condition. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accumu- 
late.] 

R.  Appeal  and  Ebbob  «=3d80(3>— Pbesuup- 
TioN— Special  Issues— Bindings. 
Where,  in  a  case  'submitted  on  special  is- 
sues, the  evidence  is  overwhelming  that  plaintiff 
has  suffered  the  injury  alleged,  it  will  be  pre- 
sumed that  this  issue  was  found  by  the  court  for 
plaintiff. 

6.  Tbial  9=93.51(2)  —  Special  Issues  —  Re- 
quests. 

If  the  defendant  wanted  the  special  issue  as 
to  the  injury  suffered  by  plaintiff  submitted  to 
the  jury,  it  was  incumbent  upon  it  to  so  request 
in  writing. 

7.  Tbial  ^>262(11)  —  Instbuctions  —  CoN- 

TBIBUTOBT    NEOLIQENCE    —    CONJTOBMITY    TO 

Evidence. 
A  charge  that  it  was  the  duty  of  the  serv- 
ant to  have  acquainted  himself  with  the  general 
duties  of  his  position  examined,  and  keld  im- 
proper where  there  was  no  evidence  as  to  any 
neglect  of  his  duties;  he  being  an  electrician 
and  under  no  duty  to  guard  the  premises  against 
explosion. 

8.  Masteb  and  Sebvant  «s>285(1)— Assump- 
tion OF  Risk— Instbuctions. 

A  statement  in  a  charge  that  a  servant  as- 
sumed the  risks  and  dangers  usually  and  natu- 
rally incident  to  his  employment,  but  which 
ignores  the  rule  that  he  does  not  assume  risks 
due  to  the  master's  negligence,  is  improper. 

9.  Tbial  «=252(11)  —  Instructions  —  CJon- 

FOBUITT  to  EVIDKNOI). 

An  instruction  that  an  injured  servant  sa- 
sumed  the  irisks  of  such  defects  as  were  open  to 
his  inspection  was  improper,  where  the  evi- 
dence snowed  that  the  servant  did  not  know 
such  defects  would  cause  an  explosion. 

10.  Masteb  and  Sebvant  «s»203(7)  —  In- 
stbuctions—Duties  Imposed  upon  Injub- 
ED  Servant.' 

An  instruction  that  conveys  the  idea  that 
the  injured  servant  was  bound  to  inspect  and 
search  for  negligent  acts  and  omissions  of  the 
master  is  improper. 

11.  Tbial  «=>2S3(4)  —  Instbuctions  —  lo- 
NOBiNQ  Issues. 

A  charge  that  if  the  jury  believed  that  the 
plaintiff,  servant,  knew  of  the  defects  in  the 
machinery  and  appliances  and  failed  to  notify 
the  master  and  continued  in  the  service,  the 
law  would  presume  he  assumed  risks  incident 
to  the  work  hetd  properly  refused,  because  it 
ignored  defendant's  negligence  in  furnuhing  a 
dangerous  place  to  work,  the  danger  being  un- 
known to  plaintiff. 

12.  MA.STER  AND  SERVANT  ®=>295(8)— ASSUMP- 
TION  OF  Risks— Obvious   ob  Latent  De- 

J-ECTS. 

An  instruction  offered  by  master,  defendant, 
that  makes  knowledge  of  patent  defects  a  de- 
fense, where  the  danger  therefrom  was  latent 
and  beyond  the  knowledge  of  the  injured  serv- 
ant, was  properly  refused. 

13.  Trial  ^=>^&— Inspection— Special  Is- 
sues. 

A  statement  In  charge  that  if  plaintiff  as- 
sumed the  risks,  he  could  not  recover  for  in- 
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juries  was  properly  refused,  where  the  case  was 
being  submitted  on  special  issues. 
14.  Damaqes  «=>134(3)— ExcEssiva— Loss  of 
Earning  Capacity. 
Where   plaintiff   was  horribly   burned,  had 
suffered  and  still  suffers  intense  pain,  is  in  a 

Eermanently  helpless  and  deplorable  condition, 
aving  almost  completely  lost  the  use  of  his 
hands  and  has  lost  his  earning  capacity,  a  ver- 
dict in  the  sum  of  $20,000  is  not  excessive. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   Ballard  Ooldwell,  Judge. 

Action  by  G.  C.  Challen  against  the  South- 
western Portland  Cement  Company.  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Burgee  &  Burgee  and  S.  P.  Welslger,  all  of 
El  Paso,  for  appellant  Lea,  McGrady  & 
Thomason,  of  El  Paso,  for  appellee. 

Statement  of  Case. 

HIGOINS,  J.  Appellant  prosecutes  this 
■appeal  from  a  Judgment  in  the  sum  of 
$20,000  rendered  against  It  In  favor  of  ap- 
pellee, Challen,  on  account  of  damages  aris- 
ing from  personal  injuries  sustained  by  the 
latter.  Appellant  operated  a  plant  for  the 
manufacture  of  cement,  and  in  the  iteration 
thereof  bad  more  than  five  people  employed. 
Challen  was  employed  as  an  electrician,  and 
In  the  discharge  of  his  duties  had  occasion 
to  go  Into  the  coelhouse  <rf  the  plant  The 
room  In  which  he  was  working  and  a  tunnel 
connected  therewith  had  an  accumulation  of 
coal  dust  therein  which  became  ignited  in 
some  way.  This  caused  an  explosion,  in  con- 
sequence whereof  Challen  was  very  severe- 
ly burned  and  Injured.  The  case  was.  sub- 
mitted to  a  Jury  upon  special  issues.  These 
Issues  and  answers  are  as  follows : 

"No.  1.  Do  yon  find  from  the  preponderance 
of  the  evidence  that  defendant  allowed  fine  dust 
and  fine  coal  to  escape  from  its  conveyors  and 
elevators  and  accumulate  in  the  coalhouse  and 
the  tunnel  thereof,  and  on  the  floors  thereof,  in 
piles  and  quantities?    Answer:  Yes. 

"No.  2.  If  you  answer  Yes  to  question  No.  1, 
then  answer:  Was  it  negligence  on  the  part  of 
the  defendant  to  eo  allow  such  coal,  if  any,  to 
escape  and  collect,  if  it  did  so?    Answer:    xes. 

"No.  3.  If  you  answer  Yes  to  questions  Nos. 
1  and  2,  then  answer:  Was  such  negligence,  if 
any,  of  the  defendant,  a  proximate  cause  of 
piaintitTs  injury?    Answer:   Yes. 

"No.  4.  Do  you  find  the  defendant  permitted 
its  containers  and  conveyors  to  become  and  re- 
main in  bad  repair,  at  the  time  complained  of, 
by  having  holes  in  them,  or  their  joints  and  con- 
nections loose?    Answer:   Yes. 

"No.  5.  If  you  answer  Yes  to  question  No.  4, 
then  answer:  Was  defendant  negligent  in  pei^ 
mitting  the  use  of  such  containers  and  convey- 
ors to  be  in  the  manner  same  were  used?  An- 
swer:  Yes. 

"No.  6.  If  you  answer  Yes  to  questions  4  and 
5,  then  answer:  Was  such  negUgence,  if  any, 
a  proximate  cause  of  plaintiffs  injury?  An- 
swer: Yes. 

"No.  7.  Do  you  find  that  defendant  allowed 
quantities  of  ground  coal  to  esca^  from  its 
grinding  mill  and  remain  without  being  removed 
from  its  tunnel,  coalhouse,  and  premises  con- 
nected therewith?    Answer:  Yes. 

"No.  8.  If  you  have  answered  Yes  to  question 


No.  7,  then  answer:  Was  defendant  negligent 
in  so  permitting  such  coal  duet  in  its  tunnels 
and  coalhouse,  if  it  did  so?    Answer:    Yes. 

"No.  9.  If  you  have  answered  Yes  to  questions 
7  and  8,  then  answer;  Was  such  negligence  of 
the  defendant,  if  any,  a  proximate  cause  of 
plaintiff's  injury?    Answer:  Yes. 

"No.  10.  Do  you  find  that  the  defendant  fail- 
ed to  exercise  ordinary  care  to  sufficiently  venti- 
late its  tunnel  and  coal  building  to  make  them 
reasonably  safe?    Answer:    Yes. 

"No.  11.  If  you  have  answered  Yes  to  quee- 
tion_No.  10,  then  answer:  Was  the  defendant 
negligent  in  failing  to  exercise  ordinary  care  to 
ventilate  the  said  premises,  if  it  did  so  faO? 
Answer:   Yea 

"No.  12.  If  you  have  answered  Yes  to  ques- 
tions 10  and  11,  then  answer:  Was  such  negli- 
gence, if  any,  on  the  part  of  the  defendant,  a 
proximate  cause  of  plaintiffs  injury?  Answer: 
Yes. 

"No.  13.  Did  the  defendant  cement  company 
exercise  ordinary  care  to  furnish  the  plaintiff 
a  reasonably  safe  place  and  reasonably  safe  ap- 
pliances in  which  and  with  which  to  perform 
the  duties  of  his  employment  to  defendant?  An- 
swer: No. 

"No.  14.  If  you  answer  No  to  the  precedinjs 
question,  then  answer:  Was  such  failure,  if 
any,  a  proximate  cause  of  plaintiff's  injury? 
Answer:    Yes. 

"No.  15.  Do  you  find  that  the  explosion  at  de- 
fendant's cement  plant  was  an  unavoidable  ac- 
cident?   Answer:   No^ 

"No.  16.  What  sum  do  you  find,  if  paid  now, 
would  reasonably  compensate  plaintiff  for  th(> 
injuries  sustained  by  him;  and,  in  cetimatiDK 
his  damages,  if  any,  yon  will  take  Into  consid- 
eration the  mental  and  physical  pain  heretofore 
suffered  by  him,  and  if  you  believe  that  he  will 
suffer  mental  and  physical  pain  in  the  future, 
you  may  take  that  into  consideration  in  esti- 
mating his  damages.  Yon  may  also  consider  the 
time  heretofore  lost  by  him,  and  if  you  believe 
that  his  ability  to  labor  and  earn  money  in  the- 
future  has  been  diminished,  you  may  take  that 
into  consideration  in  estimating  his  damases? 
Answer:   $20,000." 

Opinion. 

[1]  Plaintiir  propounded  to  his  witness 
Dawson  the  question:  "Can  you  get  rid  of 
that  carbon  in  the  air,  so  there  will  be  noth- 
ing in  the  air  to  explode?"  The  witness  an- 
swered: "Well,  theoretically,  a  device  could 
be  possible  in  which  no  explosion  could  occur. 
Practically,  I  have  never  attempted  it"  It  Is 
objected  that  the  question  and  its  answer 
imposed  a  greater  burden  than  the  law  re- 
quires, of  defendant,  in  discharging  its  duty 
to  provide  a  safe  working  place.  The  record 
discloses  that  In  the  manufacture  of  cement 
appellant  ground  coal  into  fine  dust  and  as 
grounds  of  negligence  In  fiilling  to  provide 
a  safe  working  place,  it  was  alleged  that  this 
dust  was  allowed  to  accumulate  in  the  rooiu 
where  plaintiff  was  working  and  in  the  tun- 
nel connected  therewith.  This  dnst  accumu- 
lated in  piles  on  the  floor  and  permeated  the 
atmosphere.  The  testimony  shows  that  this 
created  a  highly  explosive  condition;  that  a. 
spark  would  cause  an  explosion,  or  such  ex- 
plosion might  be  caused  by  the  spontaneous 
heating  of  a  pile  of  dust  to  the  point  of  igni- 
tion. The  question  and  answer  oujected  to 
was  admissible  in  order  that  the  Jury  migrht 
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have  all  of  the  facts  before  It  to  be  considered 
and  weighed  by  It  In  determining  whether  the 
defendant  had  .used  due  care  in  provldlnj;  a 
safe  place  for  plaintUI  to  work.  Railway  Ca 
V.  Pitts,  42  a  W.  255;  Railway  Ca  v.  Walk- 
er, 70  Tex.  126,  7  S.  W.  831,  8  Am.  St.  Rep. 
582;  3  Labatt  on  M.  &  S.  (2d  £d.)  par.  932. 

Appellant  Insists  that  the  action  of  the 
Supreme  Ck>urt  in  granting  a  writ  of  error 
hi  the  Moreno  Case,  181  S.  W.  221,  is  decislTe 
of  Its  contention  that  the  admission  of  this 
testimony  was  error.  In  granting  the  writ 
that  court  has  noted:  "We  think  tue  seventh 
paragrai^  of  the  charge  erroneous."  Such 
charge  may  be  erroneous,  but  it  would  not 
necessarily  follow  that  the  evidence  consider- 
ed was  inadmissible  upon  the  question  of  due 
care.  Even  if  the  answer  was  Inadmissible, 
its  tendency,  it  would  seem,  was  not  harmful, 
but  rather  helpful  to  defendant. 

Furthermore,  the  question  and  answer  re- 
lated to  the  elimination  of  the  carbon  floating 
In  the  air  and  the  prevention  of  its  Ignition. 
In  response  to  issues  1,  2,  and  3,  the  Jury  has 
found  that  defendant  negligently  allowed  the 
coal, dust  to  accumulate  on  the  floors  of  the 
coalboose  and  tunnel,  and  that  this  was  a 
proximate  cause  of  the  injury.  The  evidence 
had  no  bearing  upon  the  negligent  act  of  al- 
lowing the  dust  to  so  accumulate,  and  this 
could  have  had  no  influence  on  this  finding. 
If  inadmissible,  It  therefore  Is  not  ground  for 
reversal. 

[2]  The  second  assignmrat  is  that  the  court 
erred  in  refusing  to  eliminate  from  Us  charge 
Issues  1,  2,  and  3,  becanse  the  repeated  use  of 
the  phrase  in  questions  Nos.  1  and  8,  "Do 
yon  find  from  a  preponderance  of  the  evi- 
dence that  defendant  allowed  fine  dust  and 
fine  coal  to  escape  from  Its  conveyors  and 
elevators  and  accumulate  In  the  coalhouse 
and  tnnnel  thereof  7"  together  with  questions 
Nos.  2  and  3,  8  and  9,  which  were  hypothet- 
ically  based  upon  an  afllrmatlve  anawier 
thereto,  laid  undue  stress  upon  the  mere  crea- 
tion of  dust,  and  suggested  to  the  Jury  that 
the  court  was  of  the  opinion  that  the  mere 
creation  of  dust  was  negligence  for  which 
def^idant  would  l>e  liable. 

[>}  We  do  not  regard  the  objection  well 
taken,  bat  if  It  be,  the  same  affects  and  the 
error  relates  only  to  the  Issues  indicated. 
Tlie  findings  opou  other  Issues  support  the 
Judgment,  and  any  error  In  the  particular 
urged  to  Issues  1,  2,  and  3  would  not  require 
a  reversal.  Steger  v.  Barrett,  68  Tex.  Civ. 
App.  331, 124  S.  W.  174;  O'Parrell  v,  O'Far- 
reU,  56  Tex.  Civ.  App.  61,  119  8.  W.  899; 
Railway  Co.  v.  Eddleman,  175  S.  W.  775. 

[4]  Under  the  third  assignment  it  Is  fur- 
ther objected  that  the  submission  of  question 
No.  1  without  inserting  the  words  "and  re- 
main" after  the  word  "accumulate"  was  suffi- 
cient to  suggest  to  the  Jury  that  the  mere 
presence  of  dnst  was  in  itself  sufficient  to 
create  a  dangerous  condition,  though  not  per- 
mitted to  remain  during  the  period  of  oxida- 


tion, and  such  submission  was  a  comment  up- 
on the  weight  of  the  evldenca  We  do  not  re- 
gard the  form  of  the  question  as  suggestive 
that  the  mere  presence  of  dust  was  in  Itself 
sufficlMit  to  create  a  dangerous  condition, 
though  not  permitted  to  remain  during  the 
period  of  oxidation.  The  word  "accumulate" 
was  clearly  used  in  the  sense  of  allowing  the 
dust  to  "remain,"  and  the  Jury  must  have 
so  understood  it  Such  form  of  submission 
was  not  npon  the  weight  of  the  evidence,  and 
If  it  was,  the  error,  for  reasons  Indicated 
above,  is  not  reversible.  What  has  been  sold 
likewise  disposes  of  the  second  proposition 
subjoined  to  the  third  assignment. 

[E,  6]  Under  the  fourth  assignment,  it  is 
complained  that  the  court  erred  in  rendering 
Judgment  against  defendant  because  there  is 
no  finding  by  the  Jury  that  plaintlfT  has  suf- 
fered the  injuries  complained  of,  and  no  issue 
In  respect  thereto  was  submitted  to  the  Jury. 
The  evidence  is  overwhelming  that  plaintiff 
has  sustained  Injuries  as  alleged,  and  It  will 
be  presumed  that  this  Issue  was  found  by  the 
court  in  favor  of  appellee.  If  appellant  de- 
sired the  same  to  be  submitted  to  the  Jury,  it 
was  incumbent  upon  it  to  request  in  writing 
the  submission  thereof.  Moore  v.  Pierson, 
100  Tex.  113,  94  S.  W.  1132. 

[7]  Error  is  assigned  to  the  refusal  to  sub- 
mit the  following  charge: 

"At  the  request  of  the  defendant,  you  are  in- 
structed that  it  was  the  duty  of  the  plaintiff, 
as  an  employ's  of  defendant,  to  have  acquainted 
himself  with  th%  general  duties  of  his  position; 
and  he  assumed  at  his  peril  the  risks  and  dan- 
gers usually  and  naturally  incident  to  his  em- 
ployment as  such  employ^,  including  the  risks 
and  dangers,  if  any,  of  such  defects,  if  any,  in 
the  machinery  located  in  and  upon  the  premises 
where  he  was  employed  to  work,  as  were  reason- 
ably open  to  his  ordinary  Inspecticm  and  obser- 
vation, under  the  circumstances.  And  if  you 
believe  from  the  testimony  that  the  plalntifC 
icnew  of  such  defects,  if  any,  as  existed  in  the 
macllinery  and  appliances  shown  to  have  lieen 
in  use  on  defendant's  premises  at  the  time  of  the 
accident,  and  that  he  failed  to  notify  defend- 
ant of  the  dangers  of  same,  but,  without  objec- 
tion or  protest,  continued  in  the  service  of  de- 
fendant, the  law  would  presume  that  he  assum- 
ed the  risks  incident  to  the  work  in  and  about 
said  premises  under  the  conditions  then  existing, 
and  he  couid  not  recover  in  this  case.  Now, 
bearing  in  mind  the  above  instruction,  the  court 
submits  to  you  the'following  questions: 

*''(1)  Did  or  did  not  the  plaintiff  know  of  the 
defects,  if  any,  in  the  screw  conveyor  or  eleva- 
tor which  he  alleges  existed  at  the  time  and 
prior  to  his  injury,  or  could  he  have  known  of 
same  by  reasonable  and  ordinary  inspection  or 
observation,  under  the  circumstances?  Answer 
this  Yes  or  No.  \ 

"(2^  If  you  have  answered  the  foregoing  ques- 
tion in  the  affirmative,  then  the  court  submits 
the  following  question:  Did  or  did  not  the  jplain- 
tiff,  having  such  knowledge,  continue,  without 
objection  or  protest,  in  the  service  of  the  defend- 
ant, in  or  aoout  the  premises,  where  said  de- 
fects, if  any,  existed?  Answer  this  question 
Yes  or  No." 

Aside  from  any  question  as  to  the  constitu- 
tlonallty  of  the  act  of  the  Thirty-Third  Legis- 
lature, c.  179,  Reg.  Sess.  (Vernon's  Saylea* 
Ann.  ClT.  St.  1914,  arts.  6246h  to  5246bzzz), 
abolishing  the  defense  of  assumed  risk,  this 
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charge  was  ipraperly  refused  for  the  follow- 
ing reasons: 

1.  The  first  part  of  the  charge  to  the  effect 
that  It  was  the  duty  of  plaintiff  to  have  ac- 
quainted himself  with  the  general  duties  of 
his  position  was  improper,  because  there  was 
no  evidence  or  Issue  in  the  case  as  to  any 
neglect  of  his  duties;  he  being  an  electrician, 
and  it  not  being  claimed  that  It  was  his  duty 
to  guard  the  premises  against  explosions. 
Further,  if  such  were  an  Issue  in  the  case, 
plaintiff  would  only  be  required  to  use  or- 
dinary care  as  distinguished  from  becoming 
a  guarantor  of  acquiring  absolute  knowledge. 

[I]  2.  The  statement  in  the  charge  that 
plaintiff  assumed  the  risk  and  dangers  usual- 
ly and  naturally  Incident  to  his  employment 
ignores  the  rule  that  he  did  not  assume  risks 
and  dangers  due  to  the  master's  negligence. 

[9]  3.  The  statement  that  plaintiff  assum- 
ed the  risks  and  dangers  of  such  defects  in 
the  machinery  as  were  open  to  his  inspection 
was  Improper,  because  it  appeared  from 
the  evidence  that  he  did  not  know  that  such 
defects  would  cause  or  lead  to  any  explosion, 
thus  ignoring  plaintiff's  appreciation  of  the 
danger  arising  from  the  defect. 

[10]  4.  The  charge  was  improper,  In  that 
it  conveys  the  idea  that  plaintiff  was  bound  by 
such  negligence  of  the  master  as  was  open 
to  his  insx>ectlon  and  observation,  thereby  Im- 
plying that  it  was  his  duty  to  inspect  and 
search  for  negligent  acts  and  omissions. 

[11,12]  5.  The  requested  charge  was  prop- 
erly refused  for  the  reason  that  the  following 
part  thereof  was  error,  to  wit: 

"And  if  you  believe  from  the  testimony  that 
ttie  plaintiff  knew  of  such  defects,  if  any,  as 
pxisted  in  the  machinery  and  appliances  shown 
to  have  been  in  use  on  defendant's  premises  at 
the  time  of  the  accident,  and  that  he  failed  to 
notify  defendant  of  the  dangers  of  same,  but, 
without  objection  or  protest,  ccmtinued  in  the 
service  of  defendant,  the  law  would  presume 
that  he  assumed  the  risks  incident  to  tne  work 
in  and  about  said  premises  under  the  condi- 
tions then  existing,  and  be  could  not  recover  in 
this  case" 

— because  It  Ignored  defendant's  negligence  In 
furnishing  dangerous  premises,  due  to  the  ac- 
cumulation of  coal  dust  In  the  tunnel,  un- 
known to  plaintiff,  and  because  it  made  a 
knowledge  by  plaintiff  of  defects  a  defense, 
even  though  plaintiff  did  not  know  of  the 
danger  likely  to  arise  from  such  defects, 
which  is  not  the  law  in  a  case  like  this,  where 
the  danger  is  latent,  though  the  defect  be 
patent,  and  because  it  excluded  plalntifTs 
right  to  recover  for  defects  and  dangers  on 
the  premises  unknown  to  him. 

[13]  6.  The  statement  in  the  charge  that  if 
plaintiff  assumed  the  risk  he  could  not  recov- 
er was  Improper  in  view  of  the  fact  that  the 
case  was  being  submitted  upon  special  issues. 
Moore  v.  Coleman,  195  S.  W.  212 ;  Moore  v. 
Plerson,  100  Tex.  113,  04  S.  W.  1132;  Express 
Co.  V.  Rudman,  145  S.  W.  268. 

But  if  the  charge  had  been  given  and  the 


issues  therein  had  been  found  against  plain- 
tiff, still,  be  would  have  been  entitled  to  a 
Judgment  on  the  other  findings  of  the  Jury 
not  In  conflict  therewith,  viz.  that  defendant 
was  negligent,  proximately  causing  the  injur- 
ies: (1)  In  allowing  coal  dust  to  accumulate 
in  the  tunnel  and  coalhouse,  thereby  render- 
ing the  premises  uusafe;  (2)  in  failing  to  use 
ordinary  care  to  furnish  plaintiff  a  safe  place 
to  work;  (3)  in  failing  to  use  ordinary  care 
to  ventilate  the  building.  Therefore  the  rul- 
ing on  the  requested  charge  Is  not  material; 
It  only  relating  to  risks  which  plaintiff  might 
have  assumed  because  of  defects  in  the  appli- 
ances and  in  the  machinery  and  not  as  to 
dangerous  premises. 

[14]  It  is  also  assigned  as  error  that  the 
verdict  and  Judgment  Is  excessive. 

The  evidence  discloses  that  plaintiff  was 
horribly  burned.  He  is  in  a  permanently 
helpless  and  deplorable  condition.  He  has  al- 
most completely  lost  the  use  of  bis  hands. 
His  earning  capacity  is  destroyed.  He  has 
suffered  and  still  suffers  intense  pain.  We 
regard  the  verdict  as  being  In  no  wise  ex- 
cessive. • 

Afifirmed. 

WALTHALIi,  J.,  did  not  sit,  being  absent 
on  committee  of  Judges  assisting  the  Su- 
preme Court 


HOUSTON  OIL  CO.  OF  TEXAS  v.  LANE. 
(No.  285.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 
Dec.  12,  1917.    Rehearing  Denied 
Jan.  28,  1918.) 

1.  Tbespabs  to  Tbt  Titub  «=>41(1)— Suffi- 
ciENCT  OF  Evidence. 

In  trespass  to  try  title,  where  both  parties 
claimed  through  a  common  source,  evidence  keld 
sufficient  to  show  that  a  vendee  in  defendant's 
chain  of  title  was  not  an  innocent  purchaser  for 
value  as  to  a  prior  vendee  in  plaintiff's  chain. 

2.  Deeds  <S=938(4)  —  Description  —  Suffi- 
ciency. 

A  patent  ambiguity  was  not  disclosed  by  a 
description  of  land  as  1,000  acres  lying  on  the 
"west  of  a  half  of  a  namecbBeague  rendering 
the  deed  void,  where  the  recoil  showed  that  the 
grantor  only  owned  the  west  haif  of  the  league, 
making  it  apparent  that  the  conveyance  was  of 
1,000  acres  of  the  west  end  of  the  east  half  of 
the  named  league 

3.  Vendor  and  Pubchasek  «=»231(1)— Con- 

BTROCTIVB  NoTICB— RkCOBD  OF  DeED. 

After  a  deed  was  recorded  subsequent  pur- 
chasers were  charged  with  constructive  notice 
thereof. 

4.  Vendor  and  Purchaser  «=>231(S)— Bona 
Fidb  Pukohabebb — Notice — Record. 

Purchasers  are  only  charged  with  notice  of 
facts  exhibited  by  the  record,  and  not  with  such 
as  might  have  been  ascertained  by  such  inquiries 
as  an  examination  of  the  reoord  might  have  in- 
duced a  prudent  man  to  make. 

5.  Vendor  and  Pubohabsb  «s>231(8)— Bona 
Fide  Pubchabers  — Notice— Chain  of  Ti- 
tle. 

Every  purchaser  of  land  is  changeable  with 
all  that  the  real  estate  records  show  in  the  claim 
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o{  title  under  whicb  lie  claims,  induding  all  rec- 
itatioDB  therein. 

Error  from  District  Court,  San  Angustlne 
Connty ;  W.  B.  Blackstaear,  Judge. 

Trespass  to  try  title  by  W.  H.  Lane 
against  the  Houston  OH  Company  of  Texas. 
Judgment  for  plalntitT,  and  defendant  brings 
error.    Affirmed. 

Kennerly,  Williams,  Lee  &  Hill,  of  HoustMi, 
and  H.  O.  Head,  of  Sherman,  for  plaintiff  in 
OTor.  Blount  &  Strong,  of  Nacogdoches,  for 
defendant  in  error. 

BROOKB,  J.  Defendant  in  error  sued  in 
tre^iass  to  try  title  for  a  portion  of  the  Na- 
thaniel Hyden  headright  league  in  San  An- 
gustine  county,  describing  it  aa  follows: 

"Being  700  acres  off  the  south  end  6i  a  tract 
of  1,000  acres  on  said  league,  said  1,000  acres  to 
be  taken  off  the  west  end  of  the  east  half  of 
said  league." 

DefMidant  answered  by  general  demurrer, 
general  denial,  and  plea  of  not  guilty. 

Judgment  was  entered  awarding  to  plain- 
tiff the  land  sued  for  in  his  petition,  said 
Judgment  containing  the  exception  and  notice 
of  appeal.  The  case  was  tried  before  the 
court  without  a  Jury,  and  no  motion  for  new 
trial  was  filed. 

Plaintiff's  title  was: 

(1)  Grant,  State  of  Coahulla  and  Texas  to 
Nathaniel   Hyden,   10/14/35, 

(2)  Nathaniel  Hyden  to  Lansing  &  Watson, 
dated  7/2/36,  filed  6/4/51,  conveying  the  east 
half  of  the  Nathaniel  Hyden  headright 
league.  One  ''  the  witnesses  was  John  W. 
Holman. 

(3)  Lansing  and  Watson  to  John  W.  Hol- 
man, dated  8/14/36,  filed  1/1/88,  conveying 
the  east  half  of  the  league.  Tills  deed  re- 
cites that  all  the  parties  thereto  were  resi- 
dents of  San  Augustine  county,  Tex.  Same 
was  aAnowledged  by  James  Lansing  De- 
cember 22,  1837. 

(4)  Jctai  W.  Holman  to  James  O.  Barks- 
dale,  dated  3/26/37,  filed  4/4/74.  This  deed 
recites: 

That  the  said  John  W.  Holman,  in  consider- 
ation of  S3,000  paid  by  Barksdale,  "has  granted, 
bargained,  sold,  and  remised  and  quitclaimed, 
and  by  these  presents  doth  remise  and  quit- 
claim, unto  the  said  J.  6.  Barksdale,  his  heirs 
and  assigns  forever,  to  a  certain  tract  or  parcel 
of  land  *  •  *  in  the  county  of  San  Augus- 
tine, and  containing  one  thousand  acres.  The 
said  land  lyes  between  the  Bjish  bayou  and  the 
River  Angelina  in  the  forks  of  said  stream  in 
Zavalla's  colony  about  10  or  12  miles  from  the 
town  of  Jackson.  The  said  land  lies  on  the 
west  of  a  half  of  the  league  of  land  obtained 
from  the  government  by  the  citizen  Nathaniel 
Harden  from  the  legal  commissioner  as  a  col- 
onist, which  may  be  seen  by  reference  to  the  rec- 
ords at  Nacogdoches.  The  field  notes  of  said 
land  is  returned  with  the  following  account  of 
timber,  oak,  ash,  dogwood,  gum,  elm,  etc.,  shoe- 
make  and  myrtle.  *  *  *  To  have  and  to  hold 
•    •     ♦    said  premises." 

It  concludes  with  a  special  warranty.  Said 
deed  Is  witnessed  by  James  BUison  and  San- 
ford  Holman,  and  was  proved  for  record  by 
the  affldavlts  of  Elizabeth  Thomas  and  Amer- 


ica Aiken,  sisters  of  John  W.  Holman  and 
Sanford  Holman,  to  the  effect  that  the  hand- 
writing of  the  said  witnesses  and  the  grantor 
was  known  to  affiants,  and  that  the  signa- 
tures of  their  said  names  were  in  their  hand- 
writing. These  affidavits  were  made  at  Shel- 
byvUle,  Tenn.,  March  13,  1874. 

(5)  J.  6.  Bark'sdale  and  wife,  P.  A  Barks- 
dale, to  W.  H.  Lane,  dated  7/18/74,  filed 
5/6/lS.  This  deed  conveys  all  the  right,  title, 
claims,  and  interest — 

"which  we  have  in  and  to  a  certain  tract  of 
land  containing  700  acres  situate  and  lying  in 
the  county  of  San  Augustine,  state  of  Texas,  in 
the  south  part  of  said  connty  between  the  Ayish 
byo  and  AngeNna  river,  said  land  being  bought 
by  uB  from  John  W.  Holman  and  duly  regis- 
tered in  the  register's  o£Sce  in  San  Augustine,  on 
the  eth  day  of  April,  1874,  in  Book  J-2  pp.  502 
.and  603,  lor  a  more  particular  description  of 
the  1,000  acres  of  which  the  above  conveyance  is 
a  part,  rtference  is  here  had.  [The  deed  from 
John  W.  Holman  to  James  Q.  Barksdale,  su- 
pra, is  recorded  in  Book  J-2,  p.  502.] 

"To  have  and  to  hold  the  same  to  the  said  W. 
H.  I^nd,  his  heirs  and  assigns  forever.    •    •    •  " 

Said  deed  concludes  with  general  war- 
ranty. It  is  acknoiwledged  by  them  before 
the  county  clerk  of  Bedford  county,  Tenn., 
July  18,  1874.  Said  deed  contains  certificate 
of  P.  C.  Steele,  clerk  of  the  county  court  of 
Bedford  county,  Tenn.,  dated  May  2,  1913, 
and  stating  that  Robert  L.  Singleton,  whose 
name  appears  to  the  above  certificate,  was 
at  that  time  county  clerk  of  said  county. 
It  also  contains  certificate  by  the  chairman 
of  said  county  court  that  P.  C.  Steele  was  the 
acting  county  clerk,  and  had  been  for  more 
than  ten  years,  and  that  his  acts  are  entitled 
to  full  faith  and  credit.  This  certificate  was 
dated  May  2,  1913.  Same  contains  a  further 
certificate  by  P.  C.  Steele  dated  May  2,  1913, 
that  W.  B.  Oant  was  the  sole  Judge  of  the 
probate  court  of  said  county,  and  that  the 
attestation  was  in  due  form  of  law. 

John  W.  Holman  was  a  common  source  of 
title,  and  one  of  tlie  questions  in  the  case  is 
as  to  whether  WUllam  W.  Holman,  his  vendee, 
was  an  innocent  purchaser  against  the  deed 
to  Barksdale. 

Defendant's  title  is  as  follows: 

(1)  John  W.  Holman  to  W.  W.  Holman, 
dated  2/8/38,  filed  2/12/48.  This  deed  con- 
veys, in  consideration  of  $1,200  cash,  the  east 
half  of  the  Hyden  league,  and  contains  general 
warranty.  Same  is  headed  "Republic  of  Tex- 
as, County  of  San  Augustine,"  and  was  wlt- 
neesed  by  S.  Holman  land  WUUs  Jones,  and-ac- 
knowledged  in  Shelby  county,  Tex.,  August 
3,  1839. 

(2)  Wm.  W.  Holman  to  J.  George  Woldert, 
dated  7/7/58,  filed  7/10/48,  conveying  a  tract 
described  by  metes  and  bounds,  and  calling 
for  bearing  trees  and  other  natural  objects, 
stated  to  contain  425  acres  out  of  the  north- 
east corner  of  said  league.  This  deed  was 
acknowledged  July  10,  1848. 

(3)  J.  Geo.  Woldert  to  Wm.  W.  Holman, 
dated  12/12/63,  filed  12/12/63.  Said  deed 
conveys  the  same  land  conveyed  in  the  fore- 
going deed,  and  concludes  as  follows: 
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"^t  is  expressly  understood  that  1  warrant  no 
farther  than  me  and  heirs.  Said  land  waa  sold 
to  m«  b7  said  William  W.  Holmes,  and  ^^  sur- 
veyed out  of  a  wrong  league,  which  will  show 
on  record  in  Book  G,  p.  284,  we  both  have  no 
right  to  it."  (Book  G,  p.  284,  contains  a  record 
of  the  deed  just  preceding.) 

This  deed  acknowledged  December  12, 
1863,  by  the  grantor  before  the  same  officer 
as  the  foregoing  deed  was  proved  before. 

(4)  WUUam  W.  Holman  to  George  Woldert, 
dated  12A/53,  filed  12/28/53.  This  deed  con- 
veys 425  acres  out  of  the  northeast  corner 
of  the  Hyden  league.  This  deed  was  ac- 
knowledged by  the  grantor  on  the  28tta  day 
of  December,  before  the  same  officer  that 
the  foregoing  deed  was  acknowledged  before. 

(5)  J.  G.  Woldert  to  G.  W.  Norsworthy, 
dated  11/12/81,  filed  1/12/82.  This  deed  con- 
veys the  same  land  as  the  foregoing  deed, 
and  was  acknowledged  by  the  grantor  No- 
vember 12,  1881. 

(6)  O.  W.  Norsworthy  to  H.  Kempner,  dat- 
ed 2/28/82,  filed  8/23/82.  This  deed  con- 
veys the  same  land  as  the  foregoing.  It  was 
acknowledged  by  the  grantor  February  28, 
1882. 

(7)  W.  W.  Holman  to  Lncins  I.  Holman, 
dated  1/8/74,  filed  1/10/74.  This  deed  con- 
veys, In  consideration  of  $500  cash  paid, 
"810  acres  of  land  part  of  the  Nathaniel 
Hyden  league,  situate  in  the  county  of  San 
Augustine  and  state  aforesaid,  and  about  20 
miles  south  of  the  town  of  San  Augustine,  the 
same  to  be  an  undivided  interest  in  the  Nathan- 
iel Hyden  league,  and  the  said  810  acres  of 
land  being  the  interest  owned  by  my  father  in 
the  said  league  of  land,  as  will  appear  by  refer- 
ence to  the  record  of  real  estate  for  the  county 
of  San  Augustine  and  state  aforesaid,  together 
with  all  and  singular  the  rights,  members,  here- 
ditaments, and  appurtenances  to  the  same  be- 
longing, or  in  anywise  incident  of  appertain- 
ing?' 

This  deed  concludes  with  a  general  war- 
ranty. This  deed  was  witnessed  by  W.  H. 
Crouch,  and  J.  H.  Shark.  It  is  headed  "State 
of  Texas,  County  of  San  Augustine,"  and  re- 
cites that  the  grantor  is  a  resident  of  San 
Augustine  county,  Tex.,  and  the  same  was 
acknowledged  by  the  grantor  on  the  Sth  of 
January,  1874,  before  the  district  clerk  of 
San  Augustine  county,  at  San  Augustine, 
Tex. 

(8)  Estate  of  L.  J.  Holman,  by  administra- 
tors, E.  A.  Blount  and  J.  E.  Harrison,  to  W. 
H.  Ford,  dated  9/23/81,  filed  9/24/81.    This 

deed  recites  that  on  the day  of , 

1881,  the  county  court  of  San  Augustine  coun- 
ty granted  an  order  for  the  private  sale  of  810 
acres  of  land,  part  of  the  Nathaniel  Hyden 
survey,  and  that  on  September  16,  1881,  the 
undersigned  administrator  of  the  estate  of 
L.  J.  Holman,  sold  said  810  acres  at  private 
sale  to  W.  H.  Ford,  which  was  duly  reported 
and  confirmed,  as  follows: 

"In  the  Matter  of  the  Estate  of  L.  J.  Holman, 
Deceased.  September  21,  1881.  •  •  •  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
■aid  sale  be  confirmed,  and  that  the  report  there- 
of be  recorded  by  the  clerk  of  this  court  accord- 
ing to  law,  and  the  administrators  of  this  estate 
are  ordered  to  make  the  proper  conveyance  of 


said  810  acres  of  land.  N.  Hvden  survey,  on  the 
Ayish  bayou,  in  San  Augustine  county,  Tex.,  to 
W.  H.  Ford,  of  Jasper,  Tex.,  the  purchaser  at 
said  sale  for  the  sum  of  |567  upon  his  complying 
with  the  terms  of  said  gale." 

Said  deed  then  recites: 

That,  in  consideration  of  the  premises  and  of 
the  payment  of  $567  cash,  the  said  administra- 
tors "bargain,  sell,  and  convey  unto  the  said  W. 
H.  Ford  810  acres  of  land  on  the  west  side  of 
the  Ayish  bayou,  about  30  miles  south  of  the 
town  of  San  Augustine,  and  the  said  810  acres 
hereby  conveyed  being  an  undivided  interest  in 
and  to  a  tract  of  1,^4  acres,  said  1,864  acres 
being  all  of  the  east  half  of  the  said  Hyden 
league  except  a  tract  of  1,400  vrs.  sq.  in  the 
northeast  comer  of  said  league,  which  was  con- 
veyed by  W.  W.  Holman  to  J.  G.  Woldert,  the 
said  Ford  to  have  and  to  hold  said  810-acre 
tract  of  land  unto  himself,  his  heirs  and  assigns 
forever,  in  fee  simple,  as  fully  and  completely  as 
we,  acting  in  our  capacity  as  administrators, 
can  convey  the  same." 

This  deed  is  signed  by  E.  A.  Blount  and 
J.  S.  Harrison,  as  administrators  of  the  es- 
tate of  L.  J.  Holman,  deceased,  and  acknowl- 
edged by  them  September  18,  1881,  before 
notary  public  in  San  Augustine  county. 

(9)  W.  H.  Ford  to  G.  W.  Norsworthy,  dat- 
ed 9/28/81,  filed  10/17/81.  This  deed  con- 
veys'— 

"810  acres  of  land  of  the  headright  survey  of 
N.  Hyden,  situate  on  the  Ayish  bayou,  in  San 
Augustine  county,  state  of  Texas,  it  being  the 
810  acres  of  land  conveyed  to  me  by  E.  A. 
Blount  and  J.  E.  Harrison,  administrators  of 
the  estate  of  L.  J.  Holman,  deceased,  on  the  23d 
day  of  September,  A.  D.  1881,  and  to  said  deed 
reference  is  hereby  made  for  a  more  particular 
description  of  said  810  acres  of  land  herein  con- 
veyed. 

(10)  WUl  of  W.  W.  Holman,  dated  April 
16,  1876.  This  will  recites  that  the  testator 
is  a  resident  of  Denton  county,  Tex.,  and 
provides  that  all  his  property,  both  personal 
and  real,  after  payment  of  his  debts,  be 
equally  divided  between  his  wife,  Ann  Catli- 
erlne  Holman,  and  his  two  children,  William 
L.  Holman  and  John  O.  Holman,  and  ap- 
points Lucius  I.  Holman  as  the  executor  of 
said  will,  and  his  (testator's)  wife,  Ann  Cath- 
erine Holman,  to  act  as -executrix  of  same, 
and  that  if  one  refuses  to  act,  that  the  other 
should  act,  if  possible,  and  authorizes  either 
to  sell  any  of  his  lands  to  pay  bis  debts.  It 
provides  that  neither  the  district  court  of 
Denton  county  nor  any  other  court  of  Texas 
should  have  anything  to  do  with  the  adminis- 
tration of  his  estate  except  to  have  the  will 
probated  and  recorded,  and  his  property  In- 
ventoried and  appraised,  and  he  directs  that 
his  executor  and  executrix  be  not  required, 
to  give  bond. 

(11)  Testimony  of  subscribing  witnesses, 
dated  July  22,  1876,  and  order  of  the  probate 
court  of  Denton  county  on  said  date  admit- 
ting said  will  to  probate,  and  appointing 
Lucius  I.  Holman  and  Ann  Catherine  Hol- 
man as  executor  and  executrix,  without  bond, 
as  directed  in  said  will.  The  date  of  the 
death  of  Holman  does  not  appear  thereon, 
except  as  shown  by  the  affidavit  It  must  have 
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been  between  July  22d  and  April  16tb,  the 
date  of  the  will. 

(12)  InTentory  of  the  estate  filed  by  Copen- 
baver,  W.  Holford,  and  J.  P.  Anderson,  sworn 
to  July  25,  1876.  It  states  that  the  said  in- 
ventory is  lust  and  -correct,  to  the  best  of 
their  knowledge  and  belief,  and  it  also  con- 
tains an  affidavit  by  Lncius  I.  and  Ann  Cath- 
erine Holman,  stating  that  the  said  inventory 
Is  a  full,  fair,  and  complete  inventory  of  said 
estate.  The  inventory  of  the  real  estate  con- 
tains about  nine  tracts  in  Denton  county, 
nine  tracts  in  Harrison  county,  and  six  tracts 
in  other  counties,  one  of  which  is  San  Au- 
gustine county,  and  is  a  part  of  the  Jonea 
Hobby  survey.  The  estate  was  appraised  at 
^6,150. 

(13)  W.  W.  Holman,  by  executrix,  to  O. 
W.  Norsworthy,  dated  10/19/81,  and  filed 
11/9/81.  This  deed  recites  that  Ann  Cath- 
erine Drain,  formerly  Ann  Catherine  Hol- 
man, of  Denton  county,  executrix  of  the  will 
of  W.  W.  Holman,  deceased,  her  former  hus- 
band, Joined  by  her  present  husband,  Sam 
Drain,  of  the  county  of  Denton,  in  considera- 
tion of  $1,000  cash  paid,  as  such  executrix 
does  grant,  bar^in,  sell,  convey,  release,  and 
deliver  unto  the  said  G.  W.  Norsworthy  in 
fee  Blmple  and  absolute  interest  all  the  right, 
title,  claim,  and  Interest  which  the  estate  of 
my  former  husband,  W.  W.  Holman,  deceas- 
ed bad,  or  has  in  and  to  the  east  half  of  tlie 
Nathaniel  Hyden  league  of  land,  lying  and 
bdng  situated  in  the  county  of  San  Augus- 
tine, Tex.,  on  the  Ayish  bayou,  about  So 
miles  south  of  the  town  of  San  Augustine,  on 
the  west  side  of  the  Ayish  bayou.  The  ab- 
stract of  title  to  the  east  half  of  said  league 
of  land  is  as  follows: 

"Glovemment  title  to  Nathaniel  Hyd«n  for 
une  league  of  land,  10/14/35;  Nathaniel  By- 
den  to  Lansing  &  Watson  for  whole  league, 
7/2/36.  Book  H,  248;  Lansing  &  Watson  to 
.Tohn  W.  Holman  for  the  east  half  of  said 
league,  September  14,  1836,  Book  D,  82 ;  John 
W.  Holman  to  W.  W.  Holman,  east  half  of  said 
leagne,  February  8,  1838,  Book  G,  231,  and  by 
this  instrument  of  writing  all  of  the  said  half 
leagne  of  land  commencing  at  the  bayou  and 
running  back  with  both  of  the  original  lines  a 
sufficient  distance  to  embrace  one-half  of  said 
leagne  is  conveyed,  saving  and  excepting  810 
acres  conveyed  to  Lncius  J.  Holman,  and  a  tract 
conveyed  to  J.  G.  Woldert  by  W.  W.  Holman  in 
hia  lifetime  on  the  7th  of  December,  18o3,  out 
of  the  northeast  corner  of  the  said  league.  See 
Book  I,  p.  62,  Records  of  Real  Estate  for  said 
county  of  San  Angnstine,  Tex.  Together  with 
all  and  singular  the  rights,  hereditaments,  and 
appurtenances  to  the  same  belonging,  or  in  any 
wise  incident  or  appertaining,  to  have  and  to 
hold  the  ^me  as  fully  and  completely  as  I,  the 
said  Ann  Catherine  Drain,  can  convey  the  same 
by  virtue  of  the  said  last  will  and  testament  of 
my  former  husband,  W.  W.  Holman,  deceas- 
ed   •♦    * 

"This  sale  being  made  for  the  purpose  of 
meeting  the  payment  of  unsettled  demands  still 
due  and  unpaid  from  the  estate  of  my  former 
husband,  W.  W.  Holman,  deceased,  aforesaid." 

Iblfa  is  signed  by  Sam  Drain  and  Ann 
Catherine  Drain,  executor  and  executrix  of 
tlie  last  will  and  testament,  and  is  properly 
acknowledged   by   both;     the  married   wo- 


man's form  of  acknowledgment  being  used 
by  Catherine  Drain. 

(14)  G.  W.  Norsworthy  to  H.  Kempner, 
dated  12/7/81,  tiled  8/23/82.  This  deed  con- 
veys, in  consideration  of  $1,000  paid  by  H. 
Kempner,  that  certain  tract  of  land  deeded 
to  the  grantor  by  Sam  Drain  and  Catherine 
brain  by  their  deed  of  October  19,  1881, 
"said  tract  of  land  being  the  east  half  of 
the  Nathaniel  Hyden  league  of  land,  less 
810  acres  deed  to  Lucius  J.  Holman,  and  425 
acres  conveyed  to  J.  G.  Woldert  by  W.  W. 
Holman  by  his  deed  of  conveyance  t>earing 
date  the  7th  of  December,  A.  D.  1853." 

(15)  Harris  Kempner  to  G.  W.  Norsworthy, 
dated  8/18/83,  filed  6/22/83.  This  deed  con- 
veys, in  consideration  of  $3,862  cash  paid, 
an  undivided  one-half  interest  in  those  four 
tracts  in  San  Augustine  county,  the  first  be- 
ing 425  acres,  more  or  less,  a  part  of  the 
Nathaniel  Hyden  survey  conveyed  to  the 
grantor  by  6.  W.  Norsworthy  by  deed  re- 
corded in  Book  K,  p.  407,  of  the  Records  of 
San  Augustine  county;  second,  being  979 
acres,  more  or  less,  also  a  part  of  the  Na- 
thaniel Hyden  league  conveyed  to  grantor  by 
G.  W.  Norsworthy  by  deed  recorded  in  Book 
K,  p.  406,  of  same  records,  being  the  same 
land  conveyed  to  G.  W.  Norsworthy  by  Ann 
Catherine  Drain,  executrix  of  W.  W.  Hol- 
man, deceased.  Joined  by  her  husband,  Sam 
Drain;  third,  said  tracts  being  810  acrei^, 
more  or  less,  also  a  part  of  the  same  Na- 
thaniel Hyden  survey  or  league  of  land  con- 
veyed to  the  grantor  by  G.  W.  Norsworthy 
by  deed  dated  November  26,  1881,  Book  K,  p. 
404,  of  said  records;  fourth,  this  tract  be- 
ing out  of  the  Patsey  Lewis  league. 

(16)  Power  of  attorney,  H.  Kempner  to  G. 
W.  Norsworthy,  dated  6/23/83,  filed  6/28/83, 
granting  power  to  sell  his  half  interest  in 
those  tracts  described  in  the  foregoing  deed. 

(17)  Harris  Kempner,  by  Attorney  G.  W. 
Norsworthy,  to  Beaumont  Lumber  Company, 
dated  8/1/83,  filed  6/3/84.  In  consideration 
of  $1,939  cash  paid  by  F.  L.  Carroll,  3.  N. 
Gilbert,  and  G.  E.  Carroll,  composing  the 
firm  of  the  Beaumont  Lumber  Company,  and 
the  further  sum  of  $1,931  to  be  paid  by  said 
company  February  1,  1885,  With  inteifest 
from  June  1, 1883,  at  10  per  cent  per  annum, 
for  which  said  company  has  executed  its 
note  of  even  date,  to  secure  payment  of  wSIch 
vendor's  lien  is  reserved,  said  Kempner,  by 
his  attorney  in  fact,  conveys  an  undivided 
one-half  interest  in  those  four  tracts  de- 
scribed in  the  foregoing  deed.  The  deed  con- 
cludes with  a  general  warranty. 

(18)  G.  W.  Norsworthy  to  Beaumont  Lum- 
ber Company,  dated  8/1/83,  filed  6/14/84. 
This  deed  conveys,  in  consideration  of  $1,500 
cash  paid  by  the  said  Beaumont  Luml)er  Com- 
pany, composed  as  stated  in  the  foregoing 
deed,  and  the  further  stun  of  $17,954  to  be 
paid,  to  secure  which  vendor's  lien  is  re- 
tained, an  undivided  one-half  interest  in  the 
lands  described  In  the  foregoing  deed. 
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(1»)  F.  L.  Carroll,  John  N.  Gilbert,  and 
G.  W.  Carroll,  partnership  firm  of  Beaumont 
Lumber  Company,  to  Beaumont  Lumber 
Company,  corporation,  dated  1/1/84,  filed 
11/28/99.  This  conveys,  among  other  lands, 
the  east  half  of  the  league  of  land  granted 
to  Nathaniel  Hyden,  being  the  same  lands 
conveyed  to  F.  L.  Carroll,  J.  N.  Gilbert,  and 
G.  W.  Carroll,  composing  the  Arm  of  Beau- 
mont Lumber  Company. 

(20)  Beaumont  Lumber  Company  and  John 
H.  Kirby  to  Houston  Oil  Company  of  Texas, 
dated  1/3/02,  filed  5/22/02,  being  the  same 
tracts  conveyed  in  the  foregoing  deed. 

(21)  Judgment,  W.  L.  Holman  et  al.  v. 
Houston  on  Co.,  dated  7/6/11.  By  this  Judg- 
ment the  plaintiff  took  nothing,  and  In  favor 
of  the  Houston  Oil  Company  of  Texas  for  an 
undivided  810  acres  of  the  east  half  of  the 
league,  excepting  the  425  acres  conveyed  to 
Woldert,  and  the  balance  of  said  one-half 
league  was  decreed  to  the  Interveners  named. 

(22)  Judgment  In  the  case  of  W.  L.  Hol- 
man et  al.  V.  Houston  Oil  Company  of  Texas, 
dated  July  23,  1913.  This  judgment,  being  a 
Judgment  in  the  same  cause  as  the  foregoing 
Judgment,  decrees  that  the  plaintiff,  W.  L. 
Holman  take  nothing  as  to  his  claim  to 
the  east  half  of  the  Hyden  league,  and  that 
th^  interveners  and  defendants  go  hence 
without  day  as  to  said  plaintiffs.  It  was 
further  ordered  that  the  interveners  take 
nothing  by  their  suit  against  the  defendant 
Houston  Oil  Company  of  Texas  and  Mary- 
land Trust  Company  for  the  east  half  of  the 
Nathaniel  Hyden  league,  excepting  425  acres 
conveyed  to  Woldert,  for  which  said  inter- 
veners did  not  sue. 

(23)  Mandate  from  the  Court  of  Civil  Ap- 
peals, dated  5/29/16,  reciting  that  the  above- 
styled  cause  had  been  appealed  to  said  Court 
of  Civil  Appeals,  and  that  same  was  afilrmed. 

(24)  Agreement  that  the  W.  W.  Holman 
named  In  the  deed  from  W.  W.  Holman  to  L. 
I.  Holman,  supra.  Is  the  son  and  only  heir 
of  the  W.  W.  Holman  to  whom  John  W.  Hol- 
man conveyed  by  the  foregoing  deed. 

(25)  Agreement  that  E.  A.  Blount  and  J. 
B,  Harrison  were  the  duly  appointed  admin- 
istrators of  the  estate  of  L.  L  Holman. 

(26)  Agreement  that  W.  L.  Holman,  the 
plaintiff  in  the  above-styled  suit,  was  the 
only  child  Of  W.  W.  Holman,  Jr.,  who  died 
in  Denton  county,  and  that  the  interveners 
in  saiu  suit  were  all  the  heirs  of  Lucius  1. 
Holman. 

[t]  The  first  assignment  of  error  chal- 
lenges the  action  of  the  lower  court  In  not 
rendering  the  Judgment  for  the  defendant  in 
this  cause,  because  the  undisputed  evidence 
showed  that  both  the  plaintiff  and  defendant 
claimed  their  only  chain  of  title  through 
John  W.  Holman  as  common  source,  and 
that  John  W.  Holman  conveyed  to  William 
W.  Holman,  through  whom  defendant  claim- 
ed, in  the  year  1838,  and  that  John  W.  Hol- 
man conveyed  to  J.  Q.  Barksdale,  througji 


which  deed  the  pUintiff  claimed  on  Decem- 
ber 26, 1837,  so  that  the  burden  of  proof  wa.s, 
under  the  statute  of  1836,  u^n  the  plaintiff 
to  show  that  the  said  William  W.  Holman 
was  not  an  Innocent  purchaser  for  value 
ftgainst  the  prior  deed  to  Barksdale,  and  the 
evidence  on  this  point  totally  failed  to  raise 
the  issue  as  to  whether  the  said  Holman 
was  an  innocent  purchaser  against  said  deed 
to  Barksdale,  and  therefore  the  Judgment 
should  have  been  for  the  defendant 

This  assignment  is  presented  as  a  proposi- 
tion. On  the  other  hand,  as  a  counter  prop- 
osition, defendant  in  error  presents  and  sub- 
mits the  following: 

"The  evidence  on  the  issue  of  notice  to  W.  W. 
Holman  of  the  deed  to  Barksdale  anteceding 
bis  own  deed  was  not  only  sufficient  to  raise  the 
issue  of  notice,  but  ample  and  convincing  under 
the  most  stringent  rulea  of  evidence  to  satisfy 
a  court  or  Jury  that  said  W.  W.  Holman  knew 
of  said  deed,  and  did  not  claim  the  land  adverse 
to  his  brother-in-law,  J.  G.  BaAsdale,  not  only 
that  he  knew  and  recognized  Barksdale's  right, 
but  that  after  him  his  son,  W.  W.,  so  recognized 
it,  and  after  his  nephew,  L.  I.  Holman,  who 
lived  with  his  unde,  W.  W.  Holman,  also  recog- 
niaed  it." 

With  reference  to  the  testimony  we  shall 
be  compelled  to  go  somewhat  into  the  same, 
and  consider  It  for  the  purpose  of  taking  In- 
to consideration  the  testimony  and  the  neces- 
sary Inferences  and  conclusions  therefrom. 

The  deed  from  John  W.  Holman  to  J.  G. 
Barksdale,  executed  March  26,  1837,  was  wit- 
nessed by  Sanford  Holman  and  James  Elli- 
son, and,  as  shown  by  the  witnesses  Dick 
Holman  and  T.  W.  Blount,  Sanford  Holman 
was  a  brother  of  W.  W.  Holman,  Sr.,  and 
brother-in-law  to  Barksdale,  and  James  Elli- 
son was  close  neighbor  and  lessor  of  land  of 
W.  W.  Holman  at  the  time,  and  that  the 
same  Sanford  Holman,  on  February  8,  1838. 
ten  months  after  the  execution  of  the  Barks- 
dale deed,  also  witnessed  the  deed  from  Joha 
W.  Holman  to  W.  W.  Holman,  his  brother. 

There  is  an  admission  that  in  1837  the  rec- 
ords of  San  Augustine  county  showed  that 
J.  W.  Holman  owned  more  than  1,000  acres 
on  the  east  half  of  the  Hyden  league,  and 
owned  no  other  land  In  the  county  except  on 
the  east  half  of  the  said  Hyden  league.  The 
relationship  of  parties  involved  in  1837  and 
1838:  John  W.  Holman  being  brother-in-law 
to  Barksdale,  the  grantee  in  the  deed,  and 
to  W.  W.  Holman,  and  said  W.  W.  Holman 
being  a  man  of  large  property.  The  receipt 
of  J.  C.  Aiken,  another  brother-in-law  of  'the 
Holmans,  In  1858  given  to  J.  G.  Barksdale, 
is  as  follows: 

"Beceived  of  Dr.  J.  G.  Barksdale  payment  in 
full  of  all  accounts  by  settlement  up  to  this 
date,  including  $41.00  paid  Holman  at  San  Au- 
gustine November  1,  1858,  as  per  receipt  ren- 
dered by  Holman  for  survey  and  tax  this  Feb- 
ruary 18,  1859.    J.  a  Aiken." 

It  was  shown  that  the  paper  was  written 
wholly  in  the  handwriting  of  John  C.  Aiken, 
acknowledging  receipt  from  J.  G.  Barksdale 
of  certain  moneys,  and  slgneil  with  the  genu- 
ine signature  of  John  C.  Aiken  for  money  paid 
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bj  said  John  O.  Aiken  for  taxes  and  survey 
ufland;  that  the  paper  was  found  among  the 
valuable  papers  of  J.  G.  Barksdale.  It  Is 
shown  also  that  for  many  years  previous  to 
his  death,  about  1873,  W.  W.  Holman,  Sr., 
rendered  for  taxes  on  the  Hyden  league  1,810 
acres  for  the  consecutive  years  from  18S8 
up  to  and  Including  1872 ;  that  W.  W.  Hol- 
man, Jr^  was  only  heir  of  his  father,  and  In 
1874  executed  to  L.  I.  Holman,  his  cousin,  a 
deed  conveying  810  acres  of  land  on  the  Hy- 
den  survey,  with  this  very  suggestive  lan- 
guage: 

"The  said  810  acres  being  the  interest  owned 
by  my  father  in  said  league  of  land,  as  will 
appear  by  reference  to  the  records  of  real  es- 
tate for  the  county  aforesaid." 

It  is  farther  shown  that  L.  I.  Holman  was 
one  of  the  executors  of  the  will  of  W.  W. 
Holman,  Jr.,  who  died  In  1878,  and  rendered 
an  Inventory  of  the  property  of  his  estate, 
and  did  not  Inventory  any  land  on  the  Hyden 
survey,  though  many  tracts  worth  $46,000 
were  inventoried.  It  was  further  shown  that 
L.  I.  Holman,  who  accepted  the  deed  from 
W.  W.  Holman,  Jr.,  describing  the  810  acres 
as  the  Interest  of  W.  W.  Holman,  Sr.,  in  the 
Hyden  league,  and  who,  two  years  later,  as 
executor  of  the  estate  of  W.  W.,  Jr.,  f^ed 
to  inventory  any  land  on  the  said  league  as 
belonging  to  said  estate,  was  a  nephew  of 
TV.  W.  Holman,  Sr.,  a  bachelor,  and  lived  In 
the  same  house  with  his  uncle,  W.  W.  Hol- 
man, from  1866  to  the  time  of  his  uncle's 
death,  about  1873.  The  assertion  of  own- 
ership by  W.  W.  Holman's  sister  and  her 
husband,  J.  G.  Barksdale,  la  1874,  while  W. 
W.  Holman  and  L.  I.  Holman  were  both  liv- 
ing, by  having  the  deed  proven  up  and  re- 
corded, and  conveying  in  1874  700  acres  of 
land  to  W.  H.  Lane,  and  200  acres  off  the 
north  end  of  the  1,000  acres  to  Martin  L. 
Smith,  and  the  nonassertion  of  ownership 
by  any  of  the  Holmans  until  Mrs.  Drain, 
executrix  of  the  estate  of  W.  W.  Holman, 
Jr.,  in  1881  makes  a  deed  to  Norsworthy. 
The  deed  from  John  W.  Holman  to  Barks- 
dale was  duly  recorded  in  1874,  before  the 
deed  to  Norsworthy  made  in  1881,  and  nei- 
ther Norsworthy  nor  any  owners  under  him 
could  be  innocent  purchasers,  as  they  all 
had  full  constructive  notice  of  the  said 
Barksdale  deed,  by  reason  of  said  record. 
It  is  admitted  that  under  the  law  in  our 
state  the  burden  of  proof  is  on  the  plaintiff 
In  this  cause  to  show  that  W.  W.  Holman 
had  notice  of  the  Barksdale  deed  when  John 
W.  Holman  conveyed  to  him. 

In  the  case  of  Houston  Oil  Co.  of  Texas  v. 
Holman;  152  8.  W.  885,  this  issue  seems  to 
have  been  passed  on  without  many  of  the 
supporting  facts  that  were  brou^t  out  in 
the  trial  of  this  case.  As  to  the  measure  of 
proof  and  probative  effect,  it  is  held  in  Un- 
derwood v.  Security  Life  C!o.  (Sup.)  194  S.  W. 
S87.  that: 

"If,  discarding  all  adverse  evidence  and  giving 
credit  to  all  evidence  favorable  to  the  plaintiff. 


and  indulging  in  every  legitimate  conduslon  fa- 
vorable to  tne  plaintiflf  which  might  have  been 
drawn  from  the  facta  proved,  a  jury  might  have 
found  in  favor  of  the  plaintiff,  then  it  should 
be  submitted  to  a  jury,  and  there  would  bo  evi- 
dence to  sapport  their  verdict. 

The  same  rule  has  been  announced  in  Cart- 
wright  V.  Canode,  106  Tex.  607,  171  S.  W. 
696,  and  in  Downs  ▼.  Stevenson,  66  Tex.  Civ. 
App.  216,  119  S.  W.  317,  in  which  the  court 
says: 

"If  there  be  any  fact  or  circumstance  tending 
to  show  that  he  is  not  a  purdiaser  in  good  faith, 
the  question  is  one  of  tact  for  the  jury,  and 
cannot  be  assumed  by  the  court." 

In  Cotton  V.  Cooper,  160  S.  W.  601,  the 
court  said: 

"Direct  evidence  is  not  required  by  law,  and 
juries  are  allowed  to  indulge  all  reasonable  in- 
ference from  the  facts  revealed  to  them  by  the 
evidence,  or  which  unbiased  and  rational .  minds 
can  properly  deduce  from  the  facts  adduced  be- 
fore them." 

As  before  stated,  this  case  was  tried  by 
the  court  without  a  Jury,  and  the  same  rules 
apply.  All  the  original  parties  were  dead. 
The  Holmans  and  Barksdales  were  brothers 
and  brothers-in-law,  and  it  seems  to  be,  from 
the  testimony,  that  they  were  men  of  means 
and  intimate,  as  brothers  are  usually,  and 
that  Mllson  was  W.  W.  Holman's  close 
friend  and  near  neighbor,  living  on  Holman's 
land,  and  that  this  man  Bllison  and  Sanford 
Holman  witnessed  the  Barksdale  deed  from 
W.  W.  Holman,  and  that  ten  months  after 
the  same  brother,  Sanford  Holman,  witness- 
ed the  deed  from  John  W.  Holman  to  W.  W. 
Holman,  conveying  the  whole  half  league. 
The  transaction  was  the  sale  of  the  only 
tract  of  land  owned  by  John  W.  Holman  in 
San  Augustine  county,  as  admitted  by  this 
record,  and  as  this  was  the  only  tract  owned 
by  him,  and  hence  as  the  deed  to  Barksdale, 
witnessed  by  Sanford  Holman,  was  the  only 
deed  for  land  in  San  Augustine  county  up 
to  that  time  ever  executed  by  John  W.  Hol- 
man, it  is  probable  that  Sanford  Holman, 
the  brother  of  W.  W.  Holman,  knew  and  in- 
formed his  brother.  After  this,  from  the  evi- 
dence of  W.  H.  Lane,  it  appears  that  In  1858 
another  brother-in-law  of  W.  W.  Holman  vis- 
ited San  Augustine  county,  Tex.,  and  while 
there  paid  W.  W.  Holman  for  Barksdale  $41 
for  taxes  and  surveying.  This  can  only 
mean  that  W.  W.  Holman  had  paid  taxes  and 
surveying  fees  for  his  brother-in-law,  Barks- 
dale, and  there  is  not  a  suggestion  that 
Barksdale  owned  any  other  property  in  Tex- 
as than  the  land  in  controversy,  and  the 
conclusion  cannot  be  escaped  that  the  refund 
to  W.  W.  Holman  was  for  taxes  on  this  land, 
the  whole  2,214  acres  of  which  he  was  ren- 
dering at  the  time,  as  shown  by  the  tax  ren- 
dition statement  In  evidence. 

Again,  from  and  including  the  year  1858, 
for  every  year  to  and  Including  1872,  W.  W. 
Holman  rendered  for  taxes  1,810  acres  of 
this  Hyden  survey,  and  this  up  to  his  death, 
which  fact  alone  is  not  suggestive,  but  fol- 
lowing this  W.  V¥.  Holman,  Jr^  his  son  and 
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only  beir,  conveys -In  1874  to  L.  I.  Holman, 
a  nephew  of  W.  W.  Uolman,  Sr.,  who  had 
lived  with  bim  from  1865  until  bis  death, 
Just  810  acres  of  the  Hyden  survey,  and  de- 
scribes said  810  acres  as  the  Interest  owned 
by  his  father  in  said  Hyden  league,  and  L. 
I.  Holman,  who  must  have  been  familiar  with 
his  uncle's  affairs,  accepts  such  deed  wltb 
such  recitation,  and  later,  in  liiTO,  as  exec- 
utor of  estate  of  W.  W.  Holman,  Jr.,  In- 
ventories thousands  of  acres  of  lands,  but 
not  one  acre  on  tlie  Hyden.  W.  W.  Uolman, 
Jr.,  and  !<.  I.  Holman  evidently  fully  under- 
stood that  W.  W.  Holman  never  claimed  or 
owned  the  100  acres  of  land  sold  by  John  W. 
Uolman  to  Barksdale,  but  as  long  as  they 
lived  recognized  that  1,000  acres  belonged  to 
Barksdale  and  his  sister.  Aunt  Polly  Ann 
Barksdale,  who  in  1874  wrote  the  following 
letter: 

"SbelbyvlUe,  March  13th,' 1874. 

"Leonidas  Cartwright— Dear  Nephew :  I  re- 
ceived a  letter  from  you  some  time  ago,  but  I 
have  been  waiting  to  get  my  deed  ready  for  reg- 
istration before  answering.  I  feel  under  many 
obligations  to  you  for  your  kinduess  and  wUli- 
ness  you  manifest  to  be  trouble  with  my  busi- 
ness, for  I  am  so  situated  that  I  am  under  the 
necessity  of  calling  on  some  one,  and  can  there- 
fore more  cheerfully  ask  you  to  do  me  the 
favor  of  having  the  inclosed  deed  registered  and 
returned  to  me.  and  also  if  possible  to  sell  the 
land  for  me.  When  Mr.  Thomas  was  hero  sev- 
eral years  ago,  he  said  that  he  knew  the  land 
and  that  it  was  a  very  rich  and  valuable  tract 
of  land.  If  so  it  is  possible  that  you  could  find 
a  purchaser  or  it  may  be  that  you  or  some  of 
my  nephews  who  are  trading  in  lands  would  bo 
willing  to  buy  it  at  reasonable  figures.  If  you 
can  find  a  purchaser  please  let  me  know  at  what 
price  and  to  whom  to  have  the  deed  made  out. 
xour  uncle  will  make  a  deed  as  you  may  direct 
signed,  acknowledged,  and  certified  ready  for 
registration  and  forwared  to  you  or  he  will  send 
you  a  power  of  attorney,  as  you  may  think 
best  Please  do  the  best  you  can  for  me,  for  un- 
less we  can  reaUze  the  money  from  some  sorse 
wc  will  be  compelled  to  make  a  sacrifice  in  sell- 
ing our  home.  In  fact  our  home  is  now  adve- 
tised  for  sale,  owing  to  our  embarrassments 
crowing  out  of  our  inability  to  make  the  house 
meet  our  expences,  tax,  etc.,  and  the  doctor's 
ill  health,  which  has  rendered  bim  unable  to  do 
any  business  since  the  war.  But  property  here 
is  so  low  now  that  we  cannot  sell  it  for  much 
more  than  one  half  its  real  value,  and  not  one 
half  what  it  would  have  brought  before  the  war. 
However,  could  we  realize  some  money  upon  the 
Texas  land,  it  would  enable  us  to  hold  for  a 
better  price  on  our  house.  After  the  deed  has 
been  registered  please  return  it.  All  arc  weU. 
"Tour  aunt,  P.  A.  Barksdale. 

"P.  S. — Let  mo  know  what  it  cost  to  have  the 
deed  registered  and  I  will  remit  the  money. 
Please  answer  this  letter  as  soon  as  you  receive 
it,  so  we  may  know  it  reached  you  safely. 

"P.  A.  B." 

In  the  case  of  Holman  t.  Houston  Oil 
Co.,  162  S.  W.  888,  the  foUowing  language  Is 
used: 

"Neither  John  W.  Holman,  W.  W.  Holman, 
Sr.,  nor  W.  W.  Holman,  Jr.,  ever  at  any  time 
had  or  claimed  to  have  title  to  any  land  on  the 
west  half  of  the  Nathaniel  Hyden  league.  The 
interveners  arc  the  sole  heirs  at  law  of  Lucius 
I.  Holman,  who  died  intestate.  •  •  *  It  is 
further  a  most  significant  circumstance  that, 
when  the  widow  and  executrix  of  W.  W.  Hol- 
'Bum,  Jr.,  came   to  sell  and  ccave^  to  Noia- 


wortby  what  she  supposed  was  the  land  owned 
by  the  estate  of  her  deceased  husband  in  the 
east  half  of  the  Hyden  league,  she  excepts  from 
such  conveyance  not  only  the  810  acres  con- 
veyed by  her  husband  to  Lucius  I.  Holman,  but 
also  a  'tract  conveyed  to  J.  G.  Woldert  by  Col. 
W.  W.  Holman  in  his  lifetime  on  the  7th  of 
December,  A.  D.  1853,  out  of  the  northwest 
(evidently  a  clerical  error  and  intended  for 
northeast)  comer  of  the  league.  See  Book  I, 
p.  61,  Records  of  Real  Estate  of  San  Augustine, 
Texas.'  The  evidence  shows  that  the  deed  from 
W.  W.  Holman,  Sr.,  to  Woldert  dated  December 
7,  1853,  and  proven  for  record  December  28. 
1853,  was  recorded  in  Book  I,  pp.  60,  61,  Deed 
Records  of  San  Augustine  County,  showing  con- 
clusively, if  anythmg  more  were  needed  than 
the  face  of  the  three  deeds  to  show  this  fact, 
that  the  executrix  of  W.  W.  Holman,  Jr.,  gave 
the  same  effect  to  these  deeds;  that  is,  that  the 
last  of  the  two  deeds  to  be  delivered  was  that 
from  Holman  to  Woldert,  thus  placing  the  ti- 
tle to  this  425  acres  in  Woldert,  who  in  1881 
conveyed  the  same  to  Norsworthy,  followed  by 
consecutivo  deeds  down  to  appellant,  Houston 
Oil  Company.  It  appears  that  no  other  claim 
was  ever  asserted  until  the  filing  of  this  suit 
in  1904.  Under  this  construction  of  these  deeds 
the  title  to  the  425  acres  is  in  the  Houston  Oil 
Company  beyond  question,  and  it  must  be  so 
declared. 

"The  second  question  presented  by  the  appeal 
arises  upon  the  construction  of  the  deed  from 
W.  W.  Holman,  Jr.,  to  Lucius  I.  Holman.  The 
language  of  the  deed,  describing  the  land  con- 
veyed, is  as  follows:  'Eight  hundred  and  ten 
acres  of  land,  part  of  the  Nathaniel  Hyden 
league,  situated  in  the  county  of  San  Augustine 
and  state  aforesaid,  and  about  twenty  miles 
south  of  the  town  of  San  Augustine ;  the  same 
to  bo  an  undivided  interest  in  the  said  Na- 
thaniel Hyden  league,  and  the  said  eight  hun- 
dred and  ten  acres  of  land  being  the  interest 
owned  by  my  father  in  the  said  league  of  land, 
as  will  appear  by  reference  to  the  record  of 
real  estate  for  the  county  of  San  Augustine 
and  state  aforesaid.'  There  is  no  ambiguity  in 
this  description  upon  the  face  of  the  deed,  no 
inconsistency  or  conflict  between  the  descrip- 
tion as  810  acres  undivided  in  the  league,  and 
the  further  description  of  it  as  the  interest  own- 
ed by  the  tttber  of  the  grantor  in  the  league. 

"We  have  shown  that  Col.  Holman  had  con- 
veyed the  425  acres  in  the  northeast  comer. 
A  deed  was  offered  in  evidence  by  the  Houston 
Oil  Company,  and  admitted,  not  for  the  par- 
pose  of  showing  title,  but  in  explanation  of 
Holman's  intention  in  the  deed  to  IaicIus  I. 
Holman,  from  John  W.  Holman.  father  of  W. 
W.  Holman,  Sr.,  to  J.  G.  Barksdale,  dated  in 
1837,  and  recorded  in  1874,  after  the  execution 
of  the  deed  to  Ludus  I.  Holman,  and  which  con- 
veyed 1,000  acres  of  land  by  the  following  de- 
scription :  'Lying  and  being  in  the  county  of 
San  Augustine,  and  containing  one  thousand 
acres.  The  said  land  lies  between  Ayish  bayou 
and  the  River  Angelina,  in  the  forks  of  said 
streams,  in  Zavala  colony,  about  10  or  12  miles 
from  the  town  of  Jackson.  The  said  land  lies 
on  the  west  half  of  the  league  of  land  obtained 
from  the  government  by  the  citizen  Nathaniel 
Hyden  from  the  legal  commissioner  as  a  colonist, 
which  may  be  seen  by  reference  to  the  records 
at  Nacogdoches.' 

"It  does  not  clearly  appear  that  this  land  was 
a  part  of  the  east  half  of  the  Hyden  league, 
but  there  appears  to  be  a  strong  probability  that 
the  particular  description,  when  applied  to  th» 
ground,  would  show  that  it  was.  It  appears 
further  that  it  was  not  on  record  when  the  deed 
to  Lucius  I.  Holman  was  recorded.  But  there 
is  at  least  a  probability  that  W.  W.  Holman 
knew  of  the  existence  of  this  deed  when  he 
made  the  deed  to  Lucius  I.  Holman.  The  1,000 
acres  would  be  an  undivided  interest,  and,  if 
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tlii<  deed  be  considered  as  conveying  an  un- 
divided interest  in  the  east  half  of  the  Hyden 
league  then  owned  b;  John  W.  Holman,  it  would 
have  left,  after  deducting  also  the  425  acres, 
789  acres  undivided  as  the  interest  of  W.  W. 
Holman,  Jr.,  in  the  east  half  of  the  league,  if 
it  contained  no  more  than  its  proper  quantity  of 
land.  Then  the  question  would  arise:  If  W. 
W.  Holman  supposed  that  his  interest  was  no 
more  than  810  acres  undivided,  was  it  his  inten- 
tion to  convey  no  more  than  that  quantity,  or 
did  he  intend,  at  all  events,  to  convey  all  he 
owned,  without  regard  to  quantity?  If  the  lat- 
ter, why  should  he  have  used  at  all  the  terms 
'810  acres,  being  an  undivided  interest  in  the 
Nathaniel  Hyden  league'?  There  is  another 
circumstance  which  throws  some  light  upon  W. 
W.  Holman's  intention  and  the  understanding  of 
Lucius  I.  Holman  as  to  the  land  conveyed.  In 
1881,  seven  years  after  the  execution  of  the 
deed  to  Lucius  I.  Holman,  his  administrators 
made  application  to  the  probate  court  to  sell, 
and  were  ordered  to  sell,  and  did  sell  and  con- 
vey to  W.  H.  Ford,  land  which  it  is  entirely 
clear  was  what  they  understood  as  the  land 
conveyed  by  W.  W.  Holman  to  said  Lucius  1. 
Holman  by  the  deed  under  discussion.  In  their 
deed  the  land  is  described  as  follows:  '810 
acres  of  land,  part  of  the  Nathaniel  Hyden 
league,  situated  on  the  west  side  of  Ayish 
bayou  abont  30  miles  south  of  the  town  of  San 
Augustine,  and  the  said  810  acres  hereby  con- 
veyed being  an  undivided  interest  in  and  to  a 
tract  of  1,864  acres  of  the  said  Hyden  survey, 
said  1,864-acre  tract  being  all  of  the  east  halt 
of  the  said  Hyden  league,  except  a  tract  1,400 
varas  square  in  the  northeast  comer  of  said 
league,  which  was  conveyed  by  W.  W.  Holman  to 
3.  G.  Woldert' 

"It  would  seem  from  this  deed  that  the  league 
contained  more  than  4,428  acres,  and  that  this 
was  known  to  the  administrators.  But  it  seems 
reasonably  clear,  at  least  it  is  a  fair  presump- 
tion, that  the  personal  representatives  of  Lu- 
cius X.  Holman,  two  years  after  his  death,  and 
seven  years  after  the  execution  of  the  deed  to 
him  by  W.  W.  Holman,  construed  that  deed  to 
convey  only  an  undivided  interest  of  810  acres. 
This  certainly  was  a  circumstance  to  be  con- 
sidered in  arriving  at  the  intention  of  W.  W. 
Holman,  and  of  Lucius  I.  Holman  as  well.  On 
the  other  hand  is  the  circumstance  that  the  ex- 
ecutors of  W.  W.  Holman  in  making  an  inven- 
tory of  the  property  of  his  estate  did  not  list 
any  land  in  the  Hyden  league,  evidently  sup- 
posing that  the  estate  owned  none.  How  far 
this  should  be  accounted  for  by  the  Barksdale 
deed  was  for  the  jury  to  determine. 

"Without  paying  much  attention  to  the  (often 
finespun)  distinction  between  a  general  and  a 
particular  description  of  the  land  conveyed  In 
a  deed,  our  conclusion  is  that  the  court  erred 
in  holding  as  a  matter  of  law,  and  so  instruct- 
ing Uic  jury,  that  the  deed  from  W.  W.  Holman, 
Jr.,  to  Lucius  I.  Holman,  conveyed  the  entire 
half  league,  or  any  more  than  an  undivided  in- 
terest of  810  acres." 

To  OS  It  appears,  not  surmise  or  suspicion, 
but  a  strong  Inference  amonntlng  to  a  fact, 
that  W.  W.  Holman  knew  of  and  recognized 
the  claims  of  Aunt  Polly  Ann  Barksdale  and 
her  bnsband  to  this  1,000  acres.  It  will  not 
be  denied  that  while  W.  W.  Holman  and  L. 
L  Holman  were  alive  and  cognizant  of  the 
facts,  Mrs.  Barksdale,  their  aunt,  had  this 
deed  recorded,  and  sold  700  acres  to  this  de- 
f«idant  In  error,  and  200  acres  to  Smith,  as 
shown,  and  not  a  syllable  of  contention  was 
made  by  these  nephews  against  her  assertion 
and  recorded  dalm.  To  our  mind,  viewing 
tUs  record  as  a  whole,  the  Inferences  and 
conclnslana  from  the  testimony  wbldi  was 


received  by  the  lower  conrt  are  conclusive 
that  the  court's  action  was  correct,  and 
therefore  the  assignment  is  overruled.  Un- 
derwood V.  Security  Life  Co.,  194  8.  W.  587 ; 
Wininger  v.  Railroad,  105  Tex.  56,  143  S.  W. 
1150;  Cartwrlght  v.  Canode,  106  Tex.  507, 
171  S.  W.  696 ;  Downs  v.  Stevenson,  56  Tex. 
Civ.  App.  211.  119  S.  W.  317 ;  Cotton  v.  Coop- 
er, 160  &  W.  601;  Kimball  v.  Houston  OH 
Co.,  100  Tex.  343,  99  S.  W.  852 ;  Holman  v. 
Houston  Oil  Co.,  152  S.  W.  885 ;  Houston  Oil 
Co.  V.  Kimball,  114  S.  W.  670;  HoUand  v. 
Nance,  102  Tex.  177,  114  S.  W.  348. 

The  second  assignment  of  error  Is  practi- 
cally a  repetition  of  the  first  assignment, 
and  the  same  is  overruled. 

The  third  and  fourth  assignments  will  be 
considered  together,  as  follows: 

(a)  The  court  erred  in  admitting  over  the 
objections  of  defendant  the  deed  from  John 
W.  Holman  to  J.  O.  Barksdale,  said  deed 
containing  as  Its  description  the  following: 

"To  a  certain  tract  or  parcel  of  land,  with  the 
appurtenances  thereunto  belonging  or  in  any 
wise  appertaining,  situate,  lying,  and  being  in 
the  county  of  San  Augustine,  and  containing 
1,000  acres.  The  said  land  lies  between  the 
Ayish  bayou,  and  the  River  Angelina,  in  the 
forks  of  said  stream,  in  Zavalla's  colony,  about 
10  or  12  miles  from  the  town  of  .Tackson.  The 
said  land  lies  on  the  west  of  a  half  of  the  league 
of  land  obtained  from  the  government  by  the  cit- 
izen Nathaniel  Hyden  from  the  legal  commission- 
er, as  a  colonist,  which  may  be  seen  by  refer- 
ence to  the  records  at  Nacogdoches.  "The  field 
notes  of  said  land  is  returned  with  the  follow- 
ing kinds  of  timber :  Oak,  ash,  dogwood,  gum, 
elm,  etc.,  shoemake  and  myrtle,  together  with 
all  and  singular  the  hereditaments,"  etc. 

Said  deed  having  been  objected  to  for  the 
reason  that  the  description  of  same  contain- 
ed a  patent  ambiguity,  in  that  It  attempted 
to  convey  1,000  acres  on  the  west  of  a  half 
of  the  league  of  land  obtained  from  the  gov- 
ernment by  Nathaniel  Hyden  from  the  legal 
commissioner,  showing  on  the  face  of  the 
deed  that  it  might  be  either  on  one  half  or 
on  the  other,  if  on  the  league  at  all,  and  It 
does  not  appear  from  the  description  which 
half  the  1,000  acres  would  be  taken  from,  and 
l)ecause,  giving  the  language  Its  ordinary 
meaning,  It  would  mean  1,000  acres  to  the 
west  of  the  west  half  of  the  Nathaniel  Hy- 
den league,  and  not  be  on  the  league  at  all, 
and  therefore  would  not  affect  the  land  in 
suit,  and,  further,  because  it  attempts  to 
convey,  not  an  undivided  Interest  of  1,000 
acres,  but  shows  plainly  on  its  face  that  it 
attempted  to  convey  some  tract  of  1,000 
acres,  and  does  not  locate  that  tract,  there- 
fore, for  these  reasons,  said  deed  was  void 
for  want  of  description,  and,  further,  said 
deed,  being  incorrectly  recorded,  because  not 
properly  authenticated,  was  not  admissible 
as  an  ancient  Instrument,  and  Its  execution 
should  have  been  proved,  and  it  was  not 
proved,  there  being  no  proof  of  proper  cus- 
tody, no  corroborating  clrciunstances  shown, 
no  proof  to  show  even  that  said  deed  was  30 
years  old ;  It  being  further  requested  that,  if 
said  objections  should  be  overmled  as  golnff 
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to  tbe  total  exclusion  of  the  eTldence,  the 
court  should  limit  the  effect  of  the  evidence 
as  a  mere  circumstance,  If  admissible,  even 
that  far  to  establish  tbe  existence  of  the  orig- 
inal deed. 

(b)  The  court  erred  In  not  rendering  Judg- 
ment for  tbe  defendant  at  tbe  conclusion  of 
the  plaintiff's  evidence,  as  requested  by  de- 
fendant Tbe  propositions  submitted  under 
these  assignments  are: 

(a)  The  deed  undertakes  to  convey  a  1,000- 
acre  tract  bounded  on  tbe  east  by  a  half  of 
the  I^den  league,  and  same  is  therefore 
patently  ambiguous,  and,  for  that  reason, 
void,  in  that  it  could  have  either  the  east  or 
the  west  half  of  the  league  as  its  east  bound- 
ary. 

(b)  Tbe  language  of  said  deed  means  ei- 
ther that  tbe  1,000-acre  tract  sought  to  be 
conveyed  is  bounded  on  tbe  east  by  tbe  west 
half  of  the  Nathaniel  Hyden  league,  or  that 
it  is  boiuded  on  the  east  by  tbe  east  Iialf  of 
said  league,  and  therefore  conveys  land  not 
sued  for  by  the  plaintiff. 

(c)  If  tbe  language  of  said  deed  means 
that  1,000  acres  is  to  be  taken  from  tbe  west 
part  of  tbe  east  half  of  said  league,  said 
deed  is  yet  void  for  want  of  description,  in 
that  it  fails  to  locate  tbe  1,000-acre  tract, 
and  the  evidence  showed  tliat  there  was  no 
segregated  1,000-acre  tract  in  the  league. 

(d)  Tbe  deed  through  which  plaintiff  claim- 
ed described  land  Iwunded  on  the  east  either 
by  the  east  half  of  tbe  Nathaniel  Hyden 
league,  or  by  the  west  half  thereof,  and  there- 
fore did  not  convey  tbe  land  sued  for  by 
bim,  and  he  therefore  totally  failed  to  show 
any  title. 

[2]  These  assignments  attack  tbe  sufficien- 
cy of  the  description  of  the  land  in  the  deed 
from  John  W.  Holman  to  Barksdale,  because 
it  describes  it  as  1,000  acres  beibg  on  the 
west  of  a  half  of  tbe  league  of  land,  and  al- 
leges that  such  description  is  a  patent  am- 
biguity, and  renders  said  deed  void. 

Defendant  in  error  submits  the  counter 
proposition  that  this  Is  a  good  and  perfect 
description  of  1,000  acres  off  the  west  end 
of  the  east  Iialf  of  said  Hyden  league,  as 
John  W.  Holman  only  owned  the  east  half 
of  the  league,  and  nothing  else  on  the  Hyden, 
as  shown  by  the  record  herein. 

The  language  of  tbe  deed  is  plain  that  the 
1,000  acres  is  on  tbe  west  portion  of  a  half 
of  the  Hyden  league,  and  J.  W.  Holman  only 
owned  tbe  east  half  of  said  league,  as  shown 
by  tbe  record  herein,  and  hence  said  1,000 
acres  must  be  on  tbe  west  portion  of  the 
east  half  of  tbe  league. 

In  Houston  Oil  Co.  v.  KimbaU,  114  S.  W. 
670,  the  court  uses  tbe  following  language: 

"There  was,  so  far  as  tbe  evidence  shows,  no 
other  land  on  the  west  bank  of  the  Ncches  in 
that  colony,  or  elsewhere,  that  Nelson  owned  or 
claimed." 

In  the  case  of  Waterhouse  v.  Gallup,  178 
S.  W.  778,  the  following  language  la  used: 


"When  a  deed  or  contract  is  reasonably  sus- 
ceptible of  a  construction  which  would  make  it 
valid  and  binding,  that  construction  should  t>e 
given  it  rather  than  one  which  would  render  it 
void." 

See  Sowers  v.  Peterscm,  69  Tex.  220;  Wa- 
ters V.  Spofford,  58  Tex.  122. 

[3, 4]  The  deed  to  Barksdale  conveys  1,000 
acres  of  land  off  tbe  west  end  of  tbe  east 
half  of  tbe  Hyden  league.  There  was  no  pur- 
chaser of  this  land  from  or  under  W.  W.  Hol- 
man's  deed  to  the  whole  east  Iialf  until  Mrs. 
Drain,  executrix,  conveyed  to  Norsworthy 
in  1881.  The  Barksdale  deed  was  recorded 
In  1874,  and  every  purchaser  took  bis  title 
with  constructive  notice  of  said  deed  and 
record.  Purchasers  are  only  charged  by  con- 
struction with  notice  of  the  facts  exhibited 
by  the  record,  and  not  with  such  as  might 
have  been  ascertained  by  such  inquiries  as 
an  examination  of  tbe  record  might  have 
induced  a  prudent  man  to  make,  and,  while 
it  is  a  conclusion  of  law  which  cannot  be 
disputed  that  subsequent  purchasers  and 
creditors  are  chargeable  with  notice  of  all 
the  facts  shown  or  exhibited  by  tbe  record, 
it  has  never  been  held  that  they  are  bound 
or  affected  by  a  record  which  does  not  give 
notice  of  a  valid  conveyance  of  tbe  property 
in  question,  but  merely  gives  Information 
whlcb,  If  in  fact  communicated  to  such  cred- 
itor or  purchaser,  might  have  been  reason- 
ably sufficient  to  put  bIm  upon  inquiry, 
though,  had  such  inquiry  been  made,  tbe  ex- 
istence of  a  prior  incumbrance  not  properly 
recorded  might  have  been  ascertained.  Tay- 
lor V.  Harrison,  47  Tex.  457,  26  Am.  Bep. 
304 ;  Laughlin  v.  Tips,  8  Tex,  Civ.  App.  649, 
28  S.  W.  551. 

[t]  It  Is  also  the  well-known  principle 
that  every  purchaser  of  land  is  chargeable 
with  all  that  the  real  estate  records  show 
in  the  chain  of  title  under  wlildi  be  claims, 
even  all  recitations  therein. 

The  record  shows  that  John  W.  Holman 
owned  tbe  east  half  of  the  Hyden  league. 
These  purchasers,  under  the  law,  were  com- 
pelled to  know  what  he  bad  done  with  that 
land,  as  shown  by  the  record,  and  they  thus 
legally  knew  that  he  had  conveyed  1,000 
acres  on  tbe  west  end  of  same  to  Barksdale, 
as  it  is  admitted  that  be  only  owned  land 
on  tbe  east  half  of  said  league. 

We  have  arrived  at  the  conclusion  that 
there  was  no  ambiguity  in  the  deed,  and  the 
assignments  must  be  overruled. 

Tbe  fifth  assignment  is  as  follows: 

"The  court  erred  in  not  rendering  judgment 
for  the  defendant,  because,  even  if  said  deed  to 
Barksdale  and  the  subsequent  deeds  in  that 
chain  of  title  were  sufficiently  authenticated  to 
be  properly  recorded,  yet  the  description  in  said 
deed  to  Barksdale  was  so  indefinite  and  mislead- 
ing as  not  to  convey  constructive  notice,  and  not 
such  as  to  prevent  said  defendant  and  its  ven- 
dors from  i>eing  innocent  purchasers;  the  evi- 
dence having  shown  conclusively  that  they  paid 
value,  and  had  no  notice  of  said  prior  deed  to 
Barksdale." 

From  what  we  have  said  heretofore  it  Is 
apparent  that  tbe  court  does  not  consider 
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that  this  assignment  has  merit,  and  there- 
fore It  le  overruled. 
The  sixth  aHslgnment  Is  as  follows: 
"The  ocrart  erred  in  refusing  to  sustain  the 
objection  of  defendant  to  the  introduction   by 

Slaintiff  of  the  receipt  signed  by  J.  C.  Aiken, 
Bted  February  18,  1859,  said  receipt  reading: 
'Received  of  J.  G.  Barksdale  payment  in  full 
of  all  accounts  by  settlement  up  to  this  date, 
including  $41.00  paid  Holman  at  San  Augustine, 
November  1,  1858,  as  per  receipt  rendered  by 
Holman,  this  February  18,  1859.'  Which  was 
objected  to  on  the  Kroupd  that  the  receipt  did 
not  show  what  land  the  survey  was  made  on,  or 
what  land  the  taxes  were  paid  on,  and  was 
therefore  irrelevant  and  immaterial,  and,  if  con- 
strued as  stating  that  it  was  for  the  land  in  con- 
troversy, such  statement  being  hearsay,  the 
witness  having  shown  b'y  his  testimony  that  he 
did  not  know  such  facts." 

This  opinion  has  reached  such  length  that, 
without  going  Into  detail  as  to  this  action  of 
the  court  with  reference  to  the  Aiken  re- 
ceipt. It  is  oar  opinion  that  the  receipt  was 
executed  more  than  60  years  ago  by  Aiken ; 
that  the  execution  and  custody  of  it  were 
fully  proven;  and  that.  If  any  objection 
could  be  urged,  it  would  be  only  to  its  weight 
as  evidence,  and  not  to  its  admissibility. 
Howard  v.  Russell,  75  Tex.  177,  12  S.  W. 
525;  Wiener  v.  Zweib,  128  S.  W.  704;  Ar- 
bendaiz  v.  Stillman,  67  Tex.  458,  8  8.  W.  878. 
The  assignment  is  therefore  overruled. 

The  seventh  assignment  is  as  follows: 

"The  court  erred  in  rendering  judgment  in 
favor  of  defendant  for  all  the  land  in  contro- 
versy except  whatever  mi^ht  be  equitable  and 
just  to  adjudge  to  the  plaintiff  after  adjudging 
to  the  defendant  the  title  to  an  undivided  810 
acres  by  reason  of  the  innocent  purchase  of 
Lucius  I.  Holman,  it  the  deed  to  him  be  con- 
strue as  oonv»ing  Mily  810  acres,  and  after 
adjudging  to  defendant  the  title  to  the  425-acre 
tract  conveyed  by  W.  W.  Holman  to  Woldert, 
which  tract  was  subseqnently  acquired  by  de- 
fendant, becaose,  under  Uie  circumstances  of  this 
case,  in  view  of  the  long  and  steady  claim  and 
asserting  of  ownership  by  plaintiff  and  its  ven- 
dors, and  in  view  of  the  evidence  as  to  pay- 
ment of  valuable  consideration,  especiaUy  as  to 
the  810-acre  tract  which  was  purdiased  by  Lu- 
cius I.  Holman  before  the  record  of  the  deed 
from  Holman  to  Barksdale,  which  recites  a  val- 
aable  consideration,  and  whidi,  in  consideration 
with  the  other  circumstances,  was  sufficient  to 
prove  the  payment  of  the  valuable  considera- 
tion, and  to  require  the  finding  that  such  pur- 
chase was  made  without  notice  of  the  adverse 
claim  of  title,  and  the  circumstances  are  also 
sufficient  to  require  the  finding  that  the  prior 
vendors  in  defendant's  chain  of  title,  who  are 
now  deed,  purchased  the  425-acre  tract  without 
notice  of  the  adverse  claim,  and  to  show  that 
the  same  was  purchased  for  a  valuable  consid- 
eration, and  the  evidence  of  plaintiff  was  insuffi- 
cient to  show  that  any  part  of  the  700  acres  ad- 
judged to  him  or  of  the  1,000-acre  tract  out  of 
which  it  was  adjudged  would  remain  unappro- 
priated after  the  allotment  to  defendant  of  the 
undivided  810  acres  by  virtue  of  the  innocent 
purchase  of  Lucius  I.  Holman,  and  after  the  al- 
lotment to  it  of  the  425-acre  tract,  and  tho  judg- 
ment, if  it  should  have  been  in  plaintiff's  favor 
to  any  extent,  should  have  onl^  adjudged  him 
flic  right  to  the  700  acres  described  in  his  deed, 
if  in  the  allotment  to  defendant  of  the  810 
acres  undivided  interest  and  the  425  acres  spe- 
cific interest  did  not  appropriate  the  said  land 
adjudged  to  the  plaintiff." 


As  heretofore  stated,  the  length  of  this 
opinion  has  assumed  such  proportions  that 
we  do  not  deem  It  advisable  to  go  into  this 
matter  at  length.  It  seems  from  the  testi- 
mony In  the  case  that  Lane's  700  acres  In 
no  way  Interferes  with  the  810  acres  through 
L.  I.  Holman,  or  the  425  acres  through  Wol- 
dert, and  the  description  In  each  of  the  deeds 
shows  there  is  no  conflict  Therefore  the 
assignments  are  overruled. 

We  believe  that  the  trial  of  the  case  In 
the  lower  court  was  correctly  had;  that 
plaintiff  in  error's  rights  were  guarded  in 
every  respect;  that  the  deed  to  Barksdale 
is  sufllclent  between  the  parties  to  It  and 
their  privies  to  convey  the  land  which  the 
court  In  this  case  construed  It  to  convey;  ' 
that  it  was  sufficiently  authenticated  for 
record;  that  Its  de.scrlptlon  Is  sufficient; 
and  that  from  this  record  the  cause  should 
be  in  all  things  affirmed. 

It  is  so  ordered. 


MACKAT  TELEGRAPH  &  CABLE  CO.  v. 
KELLX.     (No.  273.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

Dec.  13.  Ifll7.     Rehearing  Denied 

Jan.  23,  1018.) 

1.  Master  akd  Sbbvant  «=3264(4)  —  Inju- 

BIES    TO     SEaVANT— EVIDENCB— AdMISSIBIL- 

rrr. 
In  action  for  injuries  to  lineman's  assistant 
when  a  motor  car  was  derailed,  evidence  of 
prior  derailments  from  the  same  cause  was  ad- 
missible, even  in  the  absence  of  allegations 
thereof,  to  show  the  master's  knowledge  of  the 
defects  in  the  car. 

2.  Appeai,  and  E^bob  «=»263  (1)  —  Score  — 
Pbeservatiow  of  Exceptions. 

Where  the  master,  in  action  for  injuries  to 
servant  when  motor  car  was  derailed,  failed  to 
except  to  charge  on  account  of  its  failure  to 
limit  testimony  as  to  prior  derailments  for  pur- 
pose of  showing  knowledge  of  defects,  and  also 
failed  to  submit  a  special  charge  on  the  sub- 
ject he  could  not  complain ;  the  testimony  be- 
ing admissible  for  some  purpose. 

3.  Masteb    and    Sebvant    «=>276(3)— Ikjtt- 
BiES  TO  Sbbvant— Evidence. 

Evidence  held  to  sustain  verdict  for  servant, 
injured  when  motor  car  on  which  he  was  riding 
was  derailed,  owing  to  defective  condition  of 
frame. 

4.  Masteb  and    Servant   €=»270(10)— Inju- 
ries TO  Servant— Safe  Appliances— Evi-  • 

DEWCE- ADlnsSTBILHT. 

Though  witness  had  not  seen  motor  car 
for  two  months  prior  to  the  accident  when  it 
was  derailed  and  plaintiff  was  injured,  assign- 
ment of  error  to  his  testimony  as  to  condition 
of  the  car  goes  to  the  weight  and  not  the  ad- 
missibility of  his  testimony. 

5.  Trial  «=>133  (2)— Argument  of  Counsei. 
—Cure  of  Errors. 

While  it  was  improper  for  plaintiff's  coun- 
sel to  state  tiiat  defendant's  witness  came  from 
Mississippi  to  testify  and  made  merchandise  of 
his  oath,  the  error  was  cured  by  express  in- 
struction by  the  trial  court  to  disregard  the 
language. 

6.  Tblal  «=>125(5)— ARaxnn:NT  or  CouNSBir- 
Cube  of  Erbobs. 

In  servant's  action  for  injuries,  where  de- 
fendant introduced  record  of  servant's  convic- 
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tioD  for  theft  in  another  state,  anrument  of 
plaintiff's  counsel  that  the  conviction  should 
not  be  held  against  a  boy,  who  was  motherless, 
uneducated,  penniless,  and  wayward,  and  had 
been  wrongfully  convicted,  was  not  improper. 
7.  Davaqcs  «=»131(1)— ExcEaeivE  Damages. 
Verdict  of  $3,000  m  favor  of  servant,  thrown 
from  motor  car,  rendered  unconscious,  cut  and 
bruised  about  the  head  and  body,  with  his  left 
leg  broken  in  two  places,  below  the  knee  and 
above  the  ankle,  who  lay  on  his  back  for  4\i 
months  in  the  hospital,  suffering  great  pain  and 
mental  anguish,  and  walked  on  crutches  for  1^^ 
months  after  leaving  the  hospital,  was  not  ex- 
cessive. 

Appeal  from  District  Court,  JetTerson 
County;  E.  A.  McDowell,  Judge. 

Action  by  George  Kelly  against  the  Mac- 
kay  Telegraph  &  Cable  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Andrews,  Streetman,  Burns  &  Logue,  of 
Houston,  and  Oliver  J.  Todd  and  W.  G. 
Reeves,  both  of  Beaumont,  for  appellant.  C. 
W.  Howtb  and  F.  G.  Vaughn,  both  of  Beau- 
mont, for  appellee. 

KING,  J.  This  suit  was  filed  by  and  In 
behalf  of  appellee  to  recover  damages  of  ap- 
pellant up<Mi  the  alleged  ground  that  ap- 
pellee was  Injured  while  in  the  employment 
o?  appellant,  due  to  its  negligence.  It  is  al- 
leged that  appellee  was  employed  by  one  of 
,  appellant's  linemen  to  assist  in  some  work, 
and  was  taken  upon  a  small  motorcar  op- 
erated on  the  Kansas  City  Southern  Rail- 
way Company's  track;  the  injuries  alleged 
being  occasioned  by  the  derailment  of  said 
car.  The  cause  was  tried  in  the  Sixtieth 
district  court  of  Jefferson  county,  and  was 
submitted  to  a  jury  by  special  Issues,  the 
jury  answering  all  questions  submitted  fa- 
vorable to  appellee,  and  upon  their  verdict, 
in  response  to  the  issues  propounded,  and 
on  motion  of  appellee,  the  court  entered  a 
judgment  for  plaintiff  in  the  sum  of  93,000, 
the  amount  found  by  the  jury.  From  this 
judgment,  the  appellant  has  perfected  its  ap- 
peal to  this  court 

The  appellant  complains,  under  appropri- 
ate assignments  of  error,  of  the  action  of  the 
trial  court  in  overruling  its  special  excep- 
tions to  portions  of  paragraphs  6  and  10  of 
appellee's  petition,  wherein  It  Is  pleaded 
that  the  motor  car  In  question  had  been  de- 
railed on  several  separate  times  before  the 
day  on  which  appellee  was  injured  by  the 
derailment  of  the  motor  car,  Insisting  that 
the  allegations  complained  of  were  Irrele- 
vant to  any  issue  in  the  case,  and  prejudi- 
cial, because  there  are  no  averments  indi- 
cating the  cause  of  any  prior  derailments,  or 
that  any  such  cause  previously  operating 
was  a  proximate  cause  of  the  derailment  in 
question,  and  claiming  that  specific  incidents 
of  prior  accidents  are  not  competent  as  evi- 
dence of  a  subsequent  defective  condition, 
in  the  absence  of  affirmative  and  specific  al- 


legations that  the  car  remained  and  was  in 
the  same  condition  at  the  time  of  the  ac- 
cident In  question,  and  had  not  been  repair- 
ed, and  also  because  the  averments  as  to 
prior  derailments  are  too  remote  to  admit 
evidence  thereunder.  Appellant  also  com- 
plains of  the  action  of  the  trial  court  in  ad- 
mitting testimony  as  to  prior  derailments  of 
the  motor  car  in  question,  in  keeping  with  its 
special  exceptions  above  mentioned. 

[1]  Appellant  excepted  specially  only  to 
paragraphs  6  and  10  of  plaintiff's  petition, 
while  practically  the  same  allegations  are 
contained  in  paragraphs  7,  8,  and  9  of  ap- 
pellee's petition.  We  are  of  opinion  inat, 
taking  the  entire  petition  as  a  whole,  it  is 
sufficiently  specific,  even  if  it  were  necessary 
to  plead  with  reference  to  prior  derailments. 
In  our  opinion,  the  evidence  of  prior  derail- 
ments of  the  motor  car  from  the  same  cause 
was  admissible  upon  the  trial  of  the  case, 
even  In  the  absence  of  any  allegations  as  to 
such  prior  derailments,  for  the  purpose  of 
fastening  upon  appellant  knowledge  of  the 
defective  condition  of  the  car. 

It  was  alleged  in  appellee's  petition  that 
the  motor  car,  upon  which  he  was  riding  at 
the  time  of  his  Injury,  was  defective,  In  that 
the  frame  of  the  car  was  sprung,  that  the 
drivewheel  was  cupped,  that  the  center  bolt 
on  the  left  front  spindle  was  a  three-in<di 
bolt,  and  should  have  been  a  five-inch  bolt 
and  that,  on  account  of  the  frame  being 
sprung,  It  was  impossible  to  set  the  right 
rear  wheel  true,  that  the  car  was  In  danger 
of  being  derailed  at  any  speed,  and  that  It 
had  theretofore  been  derailed  on  several  oc- 
casions, all  of  which  facts  were  unknown  to 
the  appellee,  but  known  to  the  appellant,  or 
could  and  would  have  been  known  by  appel- 
lant had  it  exercised  ordinary  care. 

Paragraph  7  alleges  Ttnowledge  on  the  part 
of  appellant  and  Its  authorized  agents  of 
some  defective  condition  of  the  car  which 
caused  it  to  Jump  the  track  on  prior  occa- 
sions. Paragraph  8  alleges  that  appellant 
knew  that  it  was  dangerous  to  operate  said 
car,  on  account  of  the  fact  that  it  was  like- 
ly to  run  off  and  become  derailed  on  account 
of  the  defective  condition  of  said  car.  Para- 
graph 9  alleges  that  said  car  had  before, 
and  within  a  few  months  before,  on  one  or 
more  occasions,  derailed,  and  Injured  i>er- 
sons  riding  thereon,  on  account  of  the  frame 
of  said  car  being  sprung,  and  on  account  of 
the  other  defects,  all  of  which  was  known  to 
the  defendant  but  unknown  to  the  plaintiff. 

[2]  The  appellant  failed  to  except  to  the 
court's  charge  on  account  of  Its  failure  to 
limit  the  purpose  of  the  testimony  with  ref- 
erence to  prior  derailments  to  show  the 
knowledge  of  the  defective  condition  of  the 
car,  and  it  failed  to  submit  a  special  charge 
to  that  effect.  !»  ^^^  absence  of  this,  appel- 
lant cannot  be  heard  to  complain;  the  testt* 
mony  being  admissible  for  some  purpose — 
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that  is,  of  showing  knowledge  of  tlie  defects 
on  tJie  part  of  appellant  On  the  admissi- 
bility ot  testimony  as  to  tbe  prior  demil- 
ments  of  ttte  car,  see  Shearman  &  Redfield 
on  Negligence,  {  60  B;  Labatt  on  Master  and 
Servant,  toL  4  (2d  Ed.)  4824;  Railway  Co. 
V.  Burnett,  42  S.  W.  314;  Railway  Co.  v. 
Eransicb,  63  Tex.  56.  Cyc.  has  to  say  upon 
this  subject: 

"In  an  action  by  a  8ervant  for  personal  in- 
jury, evidence  is  admissible  to  show  the  condi- 
tion of  the  master'a  machinery,  appliances,  or 
places  for  work  previous  to  the  injury,  wiiere 
such  condition  is  shown  or  may  be  preiiiume<l  to 
have  continued  up  to  the  time  of  the  accident." 

[S]  Appellant  assigns  as  error  the  refusal 
of  tbe  trial  court  to  grant  Its  request  for  a 
peremptory  instruction.  We  think  the  evi- 
dence Is  ample  to  sustain  the  verdict.  It  Is 
undiluted  that  appellee  was  ridimg  the 
motor  car,  and  that  it  was  derniled,  and  that 
he  suffered  serious  bodily  injury.  The  ac- 
cident is  alleged  to  have  happened  about  the 
1st  of  September,  1915. 

Joseph  Ruple  testified  that  he  was  not  pres- 
ent at  the  time  the  motor  car  was  wrecked, 
but  that  he  knew  tbfe  car,  for  the  reason  that 
be  bad  worked  on  the  car  during  the  summer 
and  fall  of  1915;  that  he  was  employed  at 
that  time  by  tbe  Mackny  Telegraph  &  Cable 
Company's  lineman,  Mr.  Plummer,  to  over- 
haul tbe  car;  that  he  could  not  state  spe- 
cifically tbe  condition  of  tbe  car  at  the  time 
appellee  was  ii>Jured,  as  it  bad  been  a  month 
or  two  since  he  had  worked  on  it;  that  his 
Inspection  of  the  car  revealed  the  fact  that 
the  frame  of  tbe  car  was  sprung,  that  the 
front  drlvewheel  was  cupped,  the  center  bolt 
on  the  left  front  spindle  was  a  three-inch 
iM^t,  and  should  have  been  a  five-inch,  and 
that,  on  account  of  tbe  frame  being  sprung, 
it  was  Impossible  to  set  tbe  right  rear  wheel 
true,  and  that  the  car  was  in  danger  of  being 
derailed  at  any  speed ;  that  when  a  car  frame 
is  sprung,  it  Is  Impossible  to  set  the  car  true 
until  tbe  frame  is  repressed;  that  he  bad 
woriced  on  the  car  at  various  times  during 
the  summer,  and  that  it  had  wrecked  twice 
with  him,  on  account  of  the  frame  being 
sprung,  and  tbe  right  front  wheel  being  cup- 
licd;  that  tbe  lineman  of  the  Mackay  Tele- 
graph Company,  Mr.  Plummer,  knew  of  the 
vondltl<Hi  of  tbe  car,  and  that  he  had  told 
the  witness  that  the  company  had  Instructed 
blm  to  employ  the  witness  to  work  (m  the 
car ;  that  this  car  had,  to  his  personal  knowl- 
edge, been  sent  to  Beaumont  twice  for  re- 
pairs previous  to  the  time  appellee  was  in- 
jured; tbat  tbe  company's  lineman,  Mr. 
Plummw,  was  with  the  witness  at  all  times 
when  be  was  at  work. on  the  car;  that  said 
lineman  was  with  the  witness  both  times 
when  the  car  wrecked;  that,  the  frame  of 
the  car  being  sprang.  It  was  Impossible  for  it 
to  be  made  safe  to  run.  On  cross-examina- 
tion, he  testified  that  during  the  months  of 
July  and  August,  1916,  he  was  employed  at 
various  times  by  tbe  appellant  on  this  motor 


car,  but  tbat  be  bad  not  seen  tbe  car  during 
the  mcHith  of  September. 

D.  B.  Plummer  testified  tbat  he  was  an 
electrician,  and  lineman  by  trade,  and  tbat 
he  worked  for  the  appellant  from  about  tbe 
Ist  of  August,  1914,  until  the  1st  of  August, 
1915 ;  that  he  knew  the  motor  car  on  which 
George  Kelly  was  injured,  and  tbat  it  was 
in  very  Iwd  condition ;  tbat  tbe  main  trouble 
with  the  car  was  tbat  tbe  frame  was  sprung, 
so  that  it  could  not  be  lined  up  and  run  on 
the  track. safely,  and  it  had  a  cracked  axle; 
that  tbe  Mackay  Telegraph  Company  bad  no 
shop  at  Beaumont  at  all,  except  tbe  car 
house,  in  which  they  bad  a  few  small  tools 
and  materials  for  work,  such  as  wrenches, 
screwdrivers,  etc.;  that  about  tbe  1st  of 
February,  1915,  he  went  from  De  Quincy  to 
Eunice  on  the  car ;  ttmt  the  car  did  not  run 
right;  tbat  when  he  would  speed  the  car 
from  five  to  ten  miles  an  hour  the  wheels 
would  Jump  off  the  track,  and  he  inspected 
the  car  and  found  a  big  bend  in  it  on  the  in- 
side frame,  causing  the  frame  to  bulge  in; 
that  the  appellant  did  not  have  any  vise  or 
press  of  any  kind  or  character,  either  at 
Beaumont  or  De  Quincy,  which  would  have 
enabled  it  to  bring  pres-sure  enough  to  bear 
the  whole  length  of  the  frame  to  straighten 
it  out,  and  that  It  could  not  be  straightened 
by  muscular  power.  He  further  testified  to  a 
number  of  times  that  he  had  trouble  with  the 
car,  on  account  of  tbe  sprung  frame ;  that  he 
finally  declined  to  use  the  car,  unless  it  was 
put  in  good  condition,  and  it  was  not  put  In 
good  condition,  and  he  did  not  use  it  any  more ; 
and  that  he  was  relieved  by  appellant  shortly 
after  he  declined  to  use  the  car  further.  He 
testified  that  he  made  a  report  to  the  compa- 
ny of  the  defects  In  the  car  tbat  he  testified 
ubout.  It  was  shown  by  the  testimony  upon 
the  part  of  appellee  tbat  the  car  had  sucb  a 
defect  tbat  It  could  not  be  repaired  with  the 
facilities  of  tbe  appellant,  either  at  Beau- 
mont or  De  Quincy;  tbat  tbe  car  had  not 
been  sent  back  to  the  factory  at  any  time 
after  the  defects  were  reported  to  the  com- 
pany by  the  witness  Plummer. 

It  is  true  that  the  appellant  introduced  tes- 
timony of  the  witness  Brown,  and  perhaps 
others,  to  the  effect  that,  between  the  time  Mr. 
Plummer  was  relieved  and  the  car  was  turned 
over  to  Mr.  Coward,  the  same  had  been  repair- 
ed In  the  shops  at  Beaumont,  and  that  it  was 
lined  up  all  right,  and  the  frame  on  the  car 
was  not  bent,  and  that  it  was  In  good  condi- 
tion for  operation  when  it  was  turned  over  to 
Mr.  Coward,  and  that  there  were  no  defects 
then.  Tbe  Jury  was  authorized,  however,  to 
accept  appellee's  version  to  tlie  effect,  not 
only  that  the  car  was  defective,  as  testified  to 
by  Ruple,  Plummer,  and  others,  but  also  that 
on  account  of  the  lack  of  facilities  at  Beau- 
mont, as  testified  to,  the  defects  in  the  car, 
in  fact,  had  not  been  removed,  as  testified 
to  by  appellant's  witness  Brown. 

Appellant  claimed  upon  the  trial  tbat  tbe 
car  was  not  in  fact  derailed  by  reason  of 
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any  defect  In  its  frame,  but  on  account  of 
striking  a  small  pig.  The  evidence  Is  con- 
flicting upon  this  point.  The  witness  Mrs. 
Collins  testified  that  she  saw  the  accident; 
that  she  watched  the  car  awhile,  and  she 
saw  it  l>egin  to  jump ;  that  she  was  looking 
directly  at  it  at  the  time  It  was  wrecked; 
that  she  did  not  see  any  pig  there,  and  that 
there  was  nothing  to  prevent  her  from  seeing 
It,  as  It  was  open  in  front  of  her  house ;  that 
she  saw  some  hogs  cross  over  the  track  some 
distance  ahead  of  the  wreck — she  estimated 
at  about  100  yards  or  further.  This  testimony, 
which  was  corroborated  to  some  extent  by 
the  witnesses  Palrchilds  and  Waldock,  la 
sufficient  for  the  Jury  to  conclude  that  the 
car  was  not  wrecked  by  strlldng  the  pig. 

It  was  also  contended  by  apt)e11ant  that  ap- 
pellee was,  In  fact,  not  employed  by  Its  line- 
man. The  evidence  upon  this  point  is  con- 
flicting, but  was  ample  for  the  jury  to  predi- 
cate Its  answer  in  favor  of  appellee ;  that  he, 
In  fact,  was  employed  by  the  authorized 
agent  of  the  company  on  the  day  in  question 
and  was  an  employ^  at  the  time  of  his  in- 
Jury. 

[4]  Appellant  complains  of  the  trial  court 
in  admitting  evidence  of  Joseph  Buple  re- 
lating to  the  (ionditlon  of  the  car.  because 
the  witness  had  answered  a  prior  interroga- 
tory that  he  had  not  seen  the  motor  car  for 
about  two  months  prior  to  the  accident.  We 
think  this  assignment  Is  more  to  the  weight 
of  the  testimony  than  to  its  admissibility. 
The  witness  Kuple  testified  as  to  the  defects 
of  the  car  up  to  within  about  one  month  of 
the  accident,  and  that  it  was  impossible  for 
the  defects  to  have  been  cured,  except  at  the 
factory.  We  think  the  testimony  was  com- 
petent. 

[f]  Appellant  complains  of  the  action  of 
the  trial  court  in  not  granting  a  new  trial, 
on  account  of  the  Improper  and  prejudicial 
argument  of  plaintiff's  counsel,  F.  G.  Vaugh- 
an;  the  language  being  that  the  witness  D. 
F.  Coward,  who  testifled  for  appellant,  came 
from  Mississippi  to  testify  in  this  case,  and 
made  merchandise  of  his  oath.  We  think  the 
action  of  counsel  in  using  this  language  im- 
proper, but  the  record  shows  that  the  trial 
court  instructed  the  jury  affirmatively  not  to 
consider  the  remarks  in  considering  of  their 
verdict.  We  are  unwilling  to  reverse  this, 
case  upon  this  act  We  do  not  believe  It  Is 
such  inflammatory  language  as  would  prob- 
ably aCTect  the  verdict  of  the  jury,  espe- 
cially In  view  of  its  withdrawal  by  the  trial 
court,  and  the  further  fact  that  It  was  lan- 
guage concerning  a  witness,  and  not  directed 
towards  the  appellant. 

There  are  several  other  assignments  of  er- 
ror complaining  of  the  remarks  of  Attorney 
C.  W.  Howth,  In  his  closing  argument  to  the 
jury,  which  appellant  claims  were  Improper 
and  prejudicial. 


The    thirteenth    assignment    we    overrule 

without  comment. 

[(]  The  language  complained  of  in  the 
fourteenth  assignment  is  as  follows: 

"Gentlemen,  instead  of  holding  that  agaiunt 
the  boy,  that  he  was  motherless  and  uneducat- 
ed and  penniless  and  wayward,  and  hOK  b<"en 
convicted,  and  the  evidence  shows  wrongfully 
convicted.    •    *    •" 

The  language  complained  of  in  the  fif- 
teenth assignment  Is,  "The  young  man  said 
he  didn't  take  the  pin,"  referring  to  the  rec- 
ord introduced  In  evidence  by  the  defendant, 
showing  that  plaintiff  had  been  convicted  of 
felony  theft  in  Louisiana.  We  do  not  think 
that  this  language  was  improper,  in  view  of 
the  fact  that  It  was  In  answer  to  the  (daima 
of  appellant  that  appellee  had  been  convicted 
for  theft,  in  Louisiana.  The  court,  however, 
instructed  the  Jury  not  to  consider  the  lan- 
guage used.  E\irthermore,  under  the  deci- 
sion of  the  Supreme  Court,  the  testimony 
as  to  his  conviction  for  crime  was  inadnila- 
sible. 

[7]  We  overrule  api>ellant's  assignment, 
wherein  he  claims  that  the  verdict  is  gros.«ly 
excessive,  and  indicates  °  some  Improper  mo- 
tive on  the  jury's  part,  instead  of  a  fair  and 
impartial  consideration  of  the  evidence.  The 
evidence  showing  that  appellee  was  thrown 
from  a  motor  car  and  rendered  unconscious, 
cut  and  bruised  about  the  head  and  body, 
with  his  left  leg  broken  In  two  places,  below 
the  knee  and  above  the  ankle,  that  he  lay  on 
his  back  for  4%  months  in  a  hospital,  suffer- 
ing great  pain  and  mental  anguish,  and 
walked  on  crutches  for  about  1%  months 
after  leaving  the  hospital,  presents  such  a 
case  wherein  a  verdict  for  13,000  is  not  ex- 
cessive. 

Having  concluded  that  there  are  no  revers- 
ible errors  in  the  record,  the  Judgment  Is  af- 
firmed. 


INTERNATIONAL  &  G.  N.  RT.  00.  r. 
LTON.    (No.  763.) 
(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
Dec.    13,   1917.      Rehearing   Stayed   Pending 
Action  of  Supreme  Court  on  Certified  Ques- 
tion Jan.  24,  1918.) 

CouBTS  <S=»247(11)— Amount  in  Contbovebst 
— Pbayeb. 
Where  plaintiff  sued  in  justice  court  for 
damages  for  negligent  death  on  a  certain  date 
of  a  horse  valued  at  $100,  not  asking  for  inter- 
est, the  interest  is  not  in  controversy,  so  that 
the  Court  of  Civil  Appeals  is  without  juris- 
diction. 

Appeal  from  Leon  County  Court;  C.  D. 
Craig,  Judge. 

Suit  by  W.  T.  Lyon  against  the  Interna- 
tional &  Great  Northern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Dismissed. 

L.  T.  Dashiell,  of  CenteniUe,  B.  D.  Dash- 
lell,  of  Jacksonville,  Wilson,  Dabney  &  King, 
of  Houston,  and  S.  N.  Russell,  of  El  Paso, 
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for  appellant.    Wni.  Watson,  of  Centerville, 
for  appellee. 

IIIGGINS,  J.  Appellee,  on  August  7,  1015, 
filed  suit  in  tbe  Justice  court  to  recover  the 
sum  of  l|100,  the  value  of  a  horse  alleged  to 
have  been  Idlled  by  one  of  appellant's  trains. 
Upon  a  trial  de  novo  in  the  county  court, 
Judgment  in  his  favor  was  rendered  in  the 
sum  of  $100.  This  judgment  permits  recov- 
ery of  interest  from  its  date.  The  railway 
company  appeals.  The  pleadings  of  plalutlfT 
are  shown  by  the  citation  In  tbe  justice 
court.  It  Is  alleged  that  the  horse  was  of 
the  value  of  $100.  and  was  Idlled  November 
&  191.H,  and  that  by  its  death  plaintttT  had 
been  damaged  in  the  «um  of  $100.  He  asked 
judgment  for  his  damages,  costs,  and  general 
relief.  There  was  no  prayer  for  the  recovery 
of  interest. 

Appellee  has  filed  a  motion  to  dismiss  the 
appeal  upon  the  ground  that  neither  the 
judgment  nor  amount  in  controversy  exceeds 
the  sum  of  $100,  exclusive  of  interest  and 
costs.  There  can  be  no  question  that  the 
judgment  does  not  exceed  that  amount.  As 
to  whether  the  amount  in  controversy  should 
l>e  so  considered  there  has  been  some  confu- 
sion in  the  authorities,  which  to  some  slight 
e.xtent  has  been  cleared  by  the  recent  deci- 
sion of  the  Supreme  Court  in  Railway  Co.  v. 
Mathews  (.Sup.)  191  S.  W.  55». 

.Appellant  in  support  of  the  jurisdiction  of 
this  court  over  the  appeal  cites  Railway  Co. 
v.  Albln,  1S>  S.  W.  647.  decided  by  this  court, 
but  we  think  tbe  question  presented  is  ruled 
by  the  Mathews  Case  and  Railway  Co.  v. 
Rayzor,  106  Tex.  544,  172  S.  W.  1103.  The 
pleadings  aver  that  plaintiff  had  been  dam- 
aged  by  the  death  of  the  horse  in  the  sum 
of  $100.  He  only  asked  Judgment  for  such 
damages  and  general  relief.  That  was  the 
ca.<e  made  by  the  petition  in"  the  Rayzor 
Case,  and  it  was  held  that  it  was  not  to  be 
construed  as  seeking  the  recovery  of  interest 
as  a  part  of,  and  to  be  included  within,  the 
amount  of  the  Judgment.  As  we  construe  ap- 
pellee's pleading  here,  be  was  not  seeking 
the  recovery  of  Interest  as  a  part  of,  and  to 
he  included  within,  the  amount  of  the  Judg- 
ment In  other  words,  he  has  omitted  to  sue 
for  Interest  as  was  done  in  the  Mathews 
<  'as<>,  and  that  case  makes  clear  the  right  of 
a  litigant  to  omit  to  sue  for  an  item  which 
is  due  him  and  not  thereby  place  such  item 
in  controversy,  unless  it  is  necessarily  in- 
volved as  a  part  of  some  other  item  of  dam- 
age that  has  been  placed  in  controversy.  In 
that  case,  the  plaintiff  omitted  to  sue  for  his 
interest,  and  It  was  held  that  it  was  not  to 
be  considered  as  a  part  of  the  amount  in  con- 
troversy. 

On  the  other  hand,  in  the  Albln  Case,  It 
was  held  that  Interest,  to  which  the  allega- 
tions of  the  petition  showed  the  plaintiff  to 
be  legally  entitled  to  recover  as  an  item  of 


his  damages,  was  to  be  considered  a  part  of 
the  matter  in  controversy,  notwithstanding 
recovery  thereof  was  not  sought.  Such  hold- 
ing is  not  in  harniouy  with  the  later  ruling 
of  the  Supreme  Court  In  the  Mathews  Case 
as  above  set  forth,  and  as  to  any  couflict  be- 
tween tbe  two  holdings,  the  latter  is  con- 
trolling. The  view  of  this  court  as  set  forth 
In  the  XUAn  Case  cannot  pre\^ail  again.st  the 
superior  authority  of  the  Supreme  Court.  In 
obedience  to  this  superior  authority  we  hold 
that  the  amount  In  controversy  docs  not  ex- 
ceed the  sum  of  $100,  and  that  the  api>cal 
should  be  dismissed.  .See,  also,  Strickland  v. 
Duffle,  191  S.  W.  622 ;  Merchants,  etc.,  v. 
Bank,  192  S.  W.  1008. 
Dismissed. 

WALTHALL,  J.,  not  sitting,  being  absent 
on  committee  of  judges  asstetlng  the  Supreme 
Court. 


ST.  PAVL  FIRE  &  M.\RINB  INS.  CO.  v. 
CIJIRK.     (No.  1269.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  12,  1917.     Rehearing  Denied 

Jan.  9,  19ia) 

1.  Insurance    ®=>94    —    RATincATioif     of 
Agents'  Acts. 

Where  a  fire  insurance  company  ratified  the 
acts  of  its  agents  and  accepted  the  benefits,  it 
oouhl  not  deny  their  ageucy  or  avoid  the  respon- 
sibility growing  out  of  it. 

2.  Insurance  «=»648(1)— Actions— Evidence 
— Statements  of  Insurer's  Agents. 

In  action  on  fire  insurance  policy,  testimony 
of  assured's  wife  and  attorney  as  to  material 
statements  made  by  agents  of  tbe  insurer  which 
had  ratified  tbe  acts  of  such  agents  was  admis- 
sible. 

3.  Insurance  «=>662(1)— Actions— Evidence 
—Letter  or  Insurer's  Attorneys. 

In  action  on  fire  insurance  policy,  a  letter 
of  insurer's  attorneys  tending  to  prove  that  the 
insured's  premium  note  was  deducted  from  the 
amount  agreed  to  be  due  in  adjustment  of  a 
prior  loss  on  the  same  policy  was  admissible. 

4.  Insurance  «=s>64.")(3)— Issues  and  Proof. 

T'nder  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1829,  as  amended  by  Acts  34th  Leg.  c.  101. 
providing  that  special  defenses  shall  be  regarded 
as  denied  unlees  expressly  admitted,  whore 
insurer,  in  action  on  fire  insurance  policy, 
pleaded  nonpayment  of  insured's  premium  note 
as  avoiding  the  policy,  insured,  assuminc  the 
burden  of  proving  payment,  had  the  right  to 
prove  it  under  bis  implied  general  denial. 

5.  Insurance    <a=»230—CANCELi,A,'ri0N— Ten- 
der OF  Unearned  Premiums. 

A  fire  insurance  policy  could  not  be  cancel- 
ed without  tender  of  unearned  premiums. 

6.  Appeal  and  Error  9s»173(14)— Presenta- 
tion OF  Question  Below. 

Where  defendant  insurer,  in  action  on  fire 
insurance  policy,  did  not  plead  insured's  failure 
to  make  out  and  furnish  proofs  of  loss,  and 
there  was  no  evidence  on  the  question,  it  was  too 
late  to  raise  it  on  appeal. 

Error  from  District  Court,  Motley  County ; 
J.  H.  Milom.  Judge. 

Action  by  W.  D.  Clark  against  the  St. 
Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 
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E.  G.  Senter,  of  Waco,  for  plaintiff  In  error. 
T.  T.  Bonldln  and  G.  E.  Hamilton,  botb  of 
Matador,  for  defendant  In  error. 

HALL,  J.  Defendant  in  error  filed  this 
suit  upon  a  policy  of  Are  Insurance  to  col- 
lect the  sum  of  $1,500  for  the  loss  of  his 
dwelling  and  $171  for  the  loss  of  household 
goods.  It  is  alleged  that  the  policy  was  Issu- 
ed March  11,  1914,  insuring  the  dwelling 
against  loss  by  fire  for  a  i)erIod  of  three  years 
from  said  date,  in  the  sum  of  $1,500,  and  in- 
suring the  household  and  kitchen  furniture 
and  wearing  apparel  in  said  dwelling  in  the 
sum  of  $300 ;  that  on  the  15th  day  of  Decem- 
ber, 1915,  the  house  and  contents  were  de- 
stroyed by  fire;  that  the  premium  for  said 
three  years  was  fully  paid  up ;  that  the  de- 
struction of  the  house  was  complete;  that 
the  policy  had  been  taken  from  plaintiff's 
IHSsession  by  one  J.  'U.  Meriwether,  plain- 
tiff in  error's  agent,  wrongfully  and  fraudu- 
lently, and  was  then  in  possession  of  plain- 
tiff in  error.  The  substance  of  appellant's 
special  answer  is:  That  plaintiff  did  not 
pay  the  premium  stipulated  in  the  policj', 
but  in  lieu  thereof  executed  his  note  payable 
to  the  defendant  or  Its  order  on  the  1st  day 
of  January,  1915,  Jn  the  sum  of  $89.  That 
one  of  the  terms  and  conditions  of  said  note 
is  as  follows: 

"This  note  being  given  as  a  consideration  for 
insaronee  and  interest  under  the  above-named 
policy,  I  consent  that  in  case  of  default  in  pay- 
ment of  same  in  full  when  due  the  policy  shall 
become  null  and  void  and  so  remain  until  the 
note  is  paid." 

That  said  note  was  not  paid  by  plaintiff 
at  maturity  and  has  nerer  been  paid.  That 
no  part  of  the  premium  payable  for  the  policy 
was  ever  paid  by  plaintiff.  That  by  reason 
thereof  said  policy  became  null  an^  void  on 
the  1st  day  of  January,  1915,  and  was  not 
in  force  as  an  existing  contract  of  Insur- 
ance at  the  time  of  the  fire.  That  the  policy 
sued  on  contained  the  following  provision, 
and  stipulation: 

"This  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured  or  by  the  company,  by 
giving  five  days'  notice  of  such  cancellation." 

That  on  or  about  the day  of  April, 

1916,  defendant  gave  notice  to  plaintiff  and  to 
his  authorized  agent  of  the  cancellation  of  the 
policy,  and  the  plaintiff,  through  his  author- 
ized agent,  to  wit,  his  wife,  Mrs.  Pearl  Clark, 
surrendered  the  policy  to  the  defendant  for 
cancellation  and  same  was  duly  and  legally 
canceled  by  the  defendant  and  ceased  to 
exist  at  said  time  to  be  a  binding  contract 
of  insurance  between  the  parties  and  was 
not  in  force  at  the  time  of  the  fire  described 
in  plaintiff's  petition.  That  some  time  dur- 
ing the  fall  of  1915  plaintiff  brought  suit  in 
the  Justice  court  of  precinct  No.  1,  of  Motley 
county,  Tex.,  against  the  defendant,  setting 
up  a  certain  claim  against  the  defendant, 
arising  out  of  a  fire  alleged  by  plaintiff  to 
have  ctccurred  after  the  issuance  of  the 
policy  described  In  his  petition  and  before 


the  1st  day  of  Januarj',  1915.  That  at  the 
time  p]^lntlff  brought  said  suit  he  had  been 
duly  notified  that  the  defendant  had  can- 
celed the  policy  and  had  same  In  Its  posses- 
sion. That  said  suit  proceeded  to  Judgment 
in  said  justice  court  and  the  Judgment  there- 
in was  paid  off  by  the  defendant.  That  by 
reason  thereof  and  by  reason  of  all  the  facts 
herein  stated  plaintiff  is  now  estopped  from 
asserting  that  said  policy  of  insurance  was 
to  continue  to  be  in  force  after  the  1st  day 
of  January,  1915.  The  cause  was  tried  by  the 
court  without  a  Jury,  resulting  in  a  Judgment 
in  favor  of  defendant  in  error -in  the  sum  of 
$1,580,  with  interest  from  the  15th  day  of 
December,  1915.  The  findings  of  fact  and 
conclusions  of  law  filed  by  the  court  upon 
request  are  as  follows: 

"(1)  I  find  that  on  or  about  the  14th  day  of 
March,  1914,  plaintiff  made  application  for  a 

Kolicy  of  fire  insurance  covering  his  dwelling 
ouse  and  barn,  or  granary,  at  the  solicitation  of 
J.  R.  Meriwether,  agent  for  the  defendant,  and 
at  the  same  time  plaintiff  applied  for  a  tornado 
policy  covering  the  same  buildings ;  that  plain- 
tiff executed  two  notes,  one  for  an  amount  not 
shown  by  the  evidence,  in  payment  for  the  tor- 
nado policy,  which  was  paid  at  maturity  and 
auother  note  for  $80.90,  which  was  executed  in 
payment  of  fire  policy  dated  the  14th  day  of 
March,  1914,  falhng  due  the  Ist  day  of  Janu- 
ary, 1915 ;  that  in  accordance  with  such  appli- 
cation defendant  company  issued  its  policy  cov- 
ering said  dwelling  and  granary,  dated  the 

day  of ,  1915,  to  run  for  a  period  of  three 

years,  in  consideration  of  suid  $89.90  note,  and 
delivered  the  same  to  plaintiff  in  this  case ;  that 
the  amount  on  the  house  was  $1,500,  on  the 
furniture,  clothing,  and  contents  of  the  house 
$300,  and  on  the  granary  $300,  besides  some 
small  amounts  on  the  feed  and  fodder. 

"(2)  I  find  that  on  or  about  the  18th  day  of 
December,  1914,  the  plaintiff  in  this  case  suf- 
fered a  loss  by  fire  on  the  granary  described  in 
the  said  policy,  which  is  colled  by  the  witness 
in  this  case  the  bam,  but  I  find  that  it  is  the 
same  building  as  covered  by  the  policy  and  de- 
scribed as  a  granary.  It  was  totally  destroyed. 
Plaintiff  notified  defendant,  through  its  agent, 
Meriwether,  of  this  fire,  and  thereafter,  about 
the  latter  part  of  December,  1914,  Meriwether 
appeared  at  plaintiS's  place  with  an  adjuster 
named  Buckalew,  who  investigated  the  fire  and 
agreed  with  the  plaintiff  on  an  adjustment  of 
the  damage  at  the  sum  of  $272.03,  and  gave 
plaintiff  a  written  statement  showing  sadh  ad- 
justment was  made  by  the  adjuster.  I  find  this 
written  statement  was  afterwards  turned  over 
to   Meriwether,   agent  of   the   defendant 

"(3)  I  find  that  the  defendant  company  ac- 
cepted the  adjustment  made  by  Buckalew,  and 
some  time  in  the  winter  of  1915,  about  Janu- 
ary or  February,  1915,  issued  its  check  in  favor 
of  the  plamtiff,  W.  D.  Clark,  for  the  full  amount 
of  the  adjustment  agreement,  $272.03,  less  the 
amount  of  $89.90,  the  amount  of  the  note  given 
by  plaintiff  to  defendant  as  a  premium  for 
said  fire  policy,  and  sent  said  check  to  its  agent, 
Meriwether,  with  instructions  to  deliver  said 
check  to  plaintiff,  and  did  not  return  said  note. 

"(4)  I  find  at  the  time  Meriwether  received 
the  check  plaintiff  had  been  arrested  and  had 
been  convicted  to  serve  a  two-year  term  in  the 
penitentiary  on  the  charge  of  swindling,  which 
had  no  connection  whatever  with  this  insurance 
or  the  fire  above  mentioned;  that  instead  of 
delivering  the  check  to  plaintiff,  or  his  wife, 
Meriwether  returned  the  check  to  his  company, 
the  defendant  herein,  and  advised  that  the  plain- 
tiff was  in  the  penitentiary  and  that  he  could 
probably  force  a  better  settlement  with  plain- 
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tiff's  vife  who  had  been 'left  alone,  than  to  give 
ber  the  <Aeck. 

"(5)  I  find  that  defendant,  upon  receiving 
Meri-wether's  letter,  directed  him  to  make  the 
best  settlement  with  plaintiff's  wife  f'lit  he 
rould,  and  in  pursuance  with  said  directions 
Meriwether  some  time  in  April,  1915,  went  to 
the  home  of  the  plaintiffs,  where  his  wife  resid- 
ed with  the  plaintiff,  and  offered  to  pay  her  $25 
as  a  full  and  complete  settlement  on  what  was 
owing  on  the  granary  loss.  I  find  that,  after 
considerable  negotiations  between  Meriwether 
and  plaintiffs  wife,  during  which  time  Meri- 
wether told  her  that  her  husband  was  already 
in  the  penitentiary,  that  he  had  evidence  tending 
to  show  that  her  husband  had  humed  the  barn 
or  granary  in  order  to  collect  the  insurance 
thereon,  and  that  the  company  would  not  pay 
for  the  same  without  a  lawsuit,  and  if  they 
had  to  fight  a  lawsuit  it  might  cause  her  husband 
to  have  to  go  to  the  penitentiary  again,  beside 
the  coat,  worry,  and  delay  to  her  of  a  lawauit; 
finally  Meriwether  offered  to  give  her  $75  if  she 
would  surrender  the  policy  on  the  barn  and  oth- 
er feed  in  full  settlement  of  the  loss;  that 
ElaintifTs  wife  thought  there  were  two  separate 
re  glides,  one  covering  the  house  and  one 
covering  the  granary,  or  barn,  whereas  there 
was  in  fact  but  one  policy  covering  both  build- 
ings, and  I  find  that  she  never  intended  to  agree, 
and  did  not  agree,  to  surrender  the  policy  on 
the  honse,  but  did  agree  to  surrender  the  policy 
on  the  bam ;  that  Sleriwcther  paid  her  the  $75 
then  and  there  and  as  he  left  carried  off  both 
the  tornado  policy  and  the  fire  policy,  and  re- 
turned the  same  to  his  company,  but  he  did  not 
surrender  the  note  that  was  given  for  the 
premium  on  the  fire  policy,  which  had  been  ^iv- 
en  in  full  statement  for  a  three-year  period,  run- 
ning from  the  14th  day  of  March  to  the  14th 
day_  of  March,  1917,  and  that  he  did  not  tell 
plaintiff's  wife  that  said  fire  policy  would  be 
canceled  on  said  dwelling  bouse.  I  find  that 
as  a  fact  Meriwether  did  not  have  any  evidence 
whatever  that  the  plaintiff  had  burned  said 
granary,  but  made  such  statement  to  intimidate 
plaintifirs  wife  in  making  the  settlement  de- 
sired. I  find  that  she  did  not  know  he  had  car- 
ried off  the  policy  covering  the  house  until  after 
he  had  left  the  place. 

"(6)  That  after  such  settlement  had  been 
made  plaintiffs  wife  still  claimed  the  balance 
due  plaintiff  on  adjustment  for  the  granary  loss 
and  about  ||107.60 ;  that  suit  was  brought  there- 
for in  the  justice  court  of  precinct  No.  1  of  Mot- 
ley county  against  the  defendant  in  the  name  of 
plaintiff,  about  June,  1915,  in  which  a  judgment 
for  $125  was  rendered  for  plaintiff  against  de- 
fendant; that  such  judgment  was  settled  by 
compromise,  defendant  paying  the  plaintiff  the 
sum  of  $90  in  full  satisfaction  thereof. 

*'(7)  I  find  that  in  the  settlement  that  was 
effected  between  the  defendant  and  the  plaintiff 
of  said  judgment  the  fact  that  the  premium  note 
for  989.90  had  been  figured  out  of  the  adjustment 
agreement  and  thereby  had  been  paid  by  the 
plaintiff  was  taken  into  consideration  by  both 
parties  in  arriving  at  a  final  adjustment  and  set- 
tlement of  said  justice  court  judgment. 

"(8)  I  find  that  on  or  about  the  16th  day  of 
December,  1915,  plaintiff's  dwelling  house  which 
was  covered  by  said  fire  policy  was  entirely 
destroyed  by  fire  without  any  fault  on  the  part 
of  plamtifl,  the  origin  of  which  was  unknown, 
and  that  the  amount  of  liability  incurred  by 
defendant  on  account  of  the  burning  of  said 
house  was  $1,500,  and  that  the  contents  of  the 
house  covered  by  the  $300  item  on  the  furniture, 
clothing,  bedding,  etc.,  were  destroyed  to  the 
value  of  $80. 

"(9)  I  find  said  policy,  as  the  same  relates  to 
aid  noose  and  the  contents  thereof,  had  never 
been  cancded,  but  was  in  full  force  and  effect 
on  the  said  15th  day  of  December,  1915,  at 
the  time  of  said  fire,  and  that  defendant  had 
never  given  notice  of  its  intention  to  cancel  said 


policy  and  had  not  tendered  back  to  plaintiff 
any  portion  of  the  unearned  premium  which 
he  had  paid  therefor. 

"Condusions  of  Law. 

"(1)  I  find  that  as  a  matter  of  law  the  said 
fire  policy,  remained  in  full  force  and  effect  and 
was  in  such  force  and  effect  at  the  day  of  the 
fire  on  December  15,  1915,  and  that  ♦he  defend- 
ant was  therefore  indebted  from  and  after  said 
date  to  the  plaintiff,  in  the  sum  of  $1,580,  and 
that  plaintiff  is  entitled  to  interest  on  said  sum 
from  the  15th  day  of  December,  1915,  at  the 
rate  of  6  per  cent,  per  annum. 

"(2)  I  find  that,  although  Meriwether  secured 
possession  of  the  fire  policy  in  the  manner  de- 
scribed in  the  findings  of  fact  herein,  neither  his 
actions  or  any  actions  thereafter  taken  by  the 
(lefcndiint  had  the  effect  of  canceling  said  policy, 
for  the  reason  that  the  possession  thereof  was 
obtained  by  Meriwether  iiirough  fraud  and  mis- 
representations and  no  notice  was  given  by  him 
to  plaintiff  or  to  his  wife  that  said  policy  would 
be  canceled,  and  no  offer  was  made  to  return 
the  unearned  premium  which  had  been  paid  by 
plaintiff  to  defendant  for  said  policy,  nor  was 
there  any  tender  made  of  the  note  which  defend- 
ant held  against  plaintiff,  although  the  same 
had  been  settled  in  the  process  of  settlement 
growing  out  of  the  granary  fire." 

Many  of  the  assignments  of  error  attacic 
the  findings  of  fact,  and  It  Is  insisted  that 
the  evidence  Is  not  sufficient  to  support  the 
findings.  We  deem  it  unnecessary  to  set  out 
the  testimony  of  the  various  witnesses,  but 
after  a  careful  reading  of  the  statement  of 
facts  it  is  our  opinion  that  every  material 
fact  found  by  the  court  Is  supported  by  suf- 
ficient evidence. 

[1-3]  The  evidence  shows  that  both  Meri- 
wether and  Buckalew  were  the  agents  of  ap- 
pellant; that  together  they  adjusted  the 
loss  and  that  Meriwether  represented  the  ap- 
pellant in  the  settlement  of  the  Justice  court 
judgment.  It  Is  further  shown  that  the  ap- 
pellant ratified  the  acts  of  its  agents  and 
accepted  the  benefits  and  cannot  therefore 
deny  the  fact  of  their  agency  nor  avoid  the 
responsibility  growing  out  of  It.  Mrs.  Clark 
and  the  attorney  for  appellee  testified  to  ma- 
terial statement  made  by  these  agents,  and 
the  admission  of  this  evidence  is  the  basis 
for  several  of  the  assignments.  We  think 
the  evidence  was  all  clearly  admissible.  A 
letter  written  by  the  attorneys  of  appellant 
was  Introduced  in  evidence  for  the  purpose 
of  proving  that  the  premium  note  for  $98.00 
was  deducted  from  the  amount  agreed  to  be 
due  in  tbe  adjustment  of  the  first  loss.  The 
letter  written  by  appellant's  attorneys  for 
the  purpose  of  proving  this  fact  was  also 
admissible.  Railway  Co.  v.  Sullivan,  157  S. 
W.  194 ;  Logre  t.  Galveston  Electric  Co.,  140 
S.  W.  304. 

[4,  6]  Appellant  contends  under  several  as- 
signments that  all  evidence  admitted  for  the 
purpose  of  showing  that  tbe  premium  note 
above  mentioned  was  paid  In  tbe  adjustment 
and  settlement  of  tbe  first  loss  was  inad- 
missible, because  there  were  no  pleadings  un- 
der which  It  could  be  properly  introduced. 
Appellant  set  up  as  part  of  its  defense  the 
clause  in  tbe  policy  which  provided  that  If 
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the  premhim  note  was  not  paid  the  policy 
should  become  null  and  void,  and  alleged 
that  the  note  had  never  been  paid.  The  bur- 
den was  upon  appellant  to  establish  the  truth 
ot  this  allegation.  It  appears,  however,  that 
appellee  assumed  the  burden  of  proving  the 
payment  of  the  note.  Vernon's  Sayles*  Civil 
Statutes,  art.  1829,  provides  that  any  fact 
pleaded  by  the  defense  that  is  not  denied  by 
the  plaintiff  shall  be  taken  as  confessed,  but 
this  nrtlele  has  been  amended  twice,  and  by 
the  Act  of  1915,  p.  155,  it  is  provided  that  it 
shall  not  be  necessary  fOr  the  plaintifF  to 
deny  any  special  matter  of  defense  pleaded 
by  the  defendant,  but  the  same  shall  be  re- 
garded as  denied  unless  expressly  admitted. 
I'nder  the  implied  general  denial  appellee 
had  the  right  to  prove  the  payment  of  the 
note,  if  in  fact  it  had  been  paid.  By  the 
provisions  of  the  policy  appellant  could  not 
cancel  it  without  giving  the  required  notice, 
nor  could  It  be  canceled  without  a  tender  of 
unearned  premiums.  Insurance  Co.  v.  Mit- 
chell, 164  S.  W.  919;  Polemanakos  v.  Aus- 
tin Fire  Insurance  Co.,  160  S.  W.  1134,  and 
authorities  cited.  It  was  not  shown  that 
any  part  of  the  premium  paid  upon  the  pol- 
icy had  ever  been  returned  or  tendered  to  ap- 
I)ellee. 

[I]  The  twentieth  and  twenty-second  as- 
si^ments  of  error  attack  the  findings  of  the 
court  upon  the  ground  that  there  is  no  evi- 
dence to  support  the  au'iount  found  to  lie 
due.  We  have  reviewed  the  record  on  this 
IKtint  and  find  that  the  testimony  of  Mrs. 
Clark  is  clear  and,  we  think,  sufficient  to 
.support  a  Judgment  for  even  more  than  the 
amount  rendered.  Appellant  did  not  set  up 
as  a  defense  the  failure  of  appellee  to  make 
out  and  furnish  proofs  of  loss.  There  was 
no  evidence  upon  that  question,  and  it  is  too 
late  to  raise  it  in  this  court. 

We  have  not  considered  the  questions  in 
the  brief  In  the  order  in  which  they  are  pre- 
.><ented,  and  overrule  all  the  assignments  not 
disposed  of  by  what  has  been  said  above. 

The  Judgment  is  aUIrmed. 


HOUSTON  OIL  CO.  OF  TEXAS  v.  OLIVE 
STERNENBERG  &  CO.    (No.  287.) 

(Court  ot  Civil  Appeals  of  Texas.     Beaumont. 

Dec.  19,  1917.    Rehearing  Denied 

Jan.  23,  1918.) 

Adverhk  Possession  ^=>103  —  Extent  of 
Possession — Cokflictino  Subveys. 
Where  the  purchaser  from  the  patentee  of 
the  B.  survey,  conflicting  with  an  earlier,  the  E. 
survey,  not  Imowing  o£  the  conflict,  went  into 
possession,  claiming  the  whole  survey,  using 
parts  of  it  in  conflict  and  other  parts  not  in  con- 
flict, with  the  E.,  and  cleared  up  and  fenced  oth- 
er parts,  he  acquired  by  such  possession,  for  the 
requisite  time,  title  by  limitations  to  all  the 
l.mrts  in  conflict. 

Error  from  District  Court,  Hardin  County ; 
h.  B.  Ilightower,  Sr.,  Judge. 


Action  by  Olive  Stcrmenberg  &  Co.  against 
the  Houston  Oil  Company  of  Texas.  Judg- 
ment for  plalntifT,  and  defendant  brings  er- 
ror.   Affirmed. 

Kennerly,  Williams,  Lee  &  Hill,  of  Hous- 
ton, for  plaintiff  in  error.  D.  F.  Singleton, 
of  Kountze,  for  defendant  in  error. 

BROOKE,  J.  Olive  Sternenberg  &  Co.,  a 
firm  composed  of  V.  A.  Petty  and  Emma 
Sternenberg,  sued  in  trespass  to  try  title  for 
a  part  of  tltat  tract  or  parcel  of  land  contain- 
ing 320  acres  granted  to  Lewis  BouUette  by 
the  state  of  Texas,  by  patent  bearing  date  the 
20th  of  December,  1847,  the  parts  sued  for 
being  more  particularly  described  as  follows: 

"Beginning  at  the  southwest  comer  of  the 
Boullette  survey,  which  is  also  the  southeast 
comer  of  the  Joseph  Landis  survey  No.  3; 
thence  east  with  the  south  line  of  said  Boullette 
survey  at  702  varas  cross  the  supposed  west 
line  of  the  F.  P.  Elliott  league  of  land  and  at 
1,344  vara;,  the  southeast  corner  of  the  Boul- 
lette survey  ;  thence  north  with  the  east  line  of 
said  survey  to  Beaumont  creek  for  corner : 
thence  up  said  creek  to  the  raouth  of  the  branch 
which  runs  south  of  the  old  M.  Brackin  home- 
stead place  for  comer :  thence  up  said  branch 
crossing  west  line  of  the  Elliott  league  to  the 
west  line  of  the  Boullette  survey  and  corner; 
thence  south  with  the  west  line  of  said  survey, 
which  is  also  the  east  line  of  the  Landis  survey, 
to  the  place  of  beginning." 

In  addition  to  the  usual  allegations  of  tres- 
pass to  try  title,  plaintiffs  pleaded  title  to  the 
Boullette  survey  by  three,  five  and  ten  years 
statutes  of  limitation.  Defendant  answered, 
disclaiming  as  to  all  the  land  sued  for  except 
that  part  of  same  which  was  in  conflict  with 
the  Elliott  and  Hampton  leagues,  and  as  to 
such  part  in  conflict  it  pleaded  in  addition  to 
its  other  titles,  title  by  limitation,  but  failed 
to  substantiate  the  limitation  claim.  Judg- 
ment was  entered  for  plaintiffs  for  all  the 
land  sued  for.  The  cause  was  tried  liefore 
the  court  without  a  Jury,  and  the  follo>wing 
findings  of  fact  and  conclusions  of  law  were 
filed: 

"Request  having  been  made  by  the  defendant 
for  flndings  of  fact  and  conclusions  of  law  in  the 
above-styled  cause,  I  hereby  file  the  following  as 
my  findinKS  and  conclusions: 

"(1)  I  find  that  the  I^ewis  Boullette  survey 
was  patented  by  the  state  of  Texas  to  Lewis 
Boullette  on  the  20th  day  of  March,  1847.  I 
find  that  on  December  14,  1859,  Lewis  BouUette, 
the  original  grantee,  conveyed  said  survey  to  M. 
Brackin,  and  that  by  regular  chain  of  transfers 
title  is  now  held  by  the  plaintiffs  in  this  suit. 

"(2)  I  find  that  the  Lewis  Boullette  survey 
conflicted  with  the  F.  P.  Elliott  league  to  the 
extent  of  something  over  600  varas  on  the  east, 
*  *  *  that  is,  that  the  eastern  part  of  the 
Lewis  BouUette  survey  was  actuaUy  located  and 
surveyed  to  the  extent  of  over  600  varas  on  the 
west  end  of  the  F.  P.  Elliott  league,  and  the  El- 
liott league  is  the  senior  survey. 

"(3)  I  find  that  M.  Brackin  went  into  posses- 
sion of  said  Lewis  Boullette  survey  on  or  about 
January  1.  1860,  and  immediately  commenced 
the  cultivation  of  a  field  on  said  survey  consist- 
ing of  .50  or  60  acres,  and  that  within  said  field 
there  was  about  15  acres  of  land  on  the  con- 
flict between  the  Boullette  and  the  EUiott  sur- 
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vefs,  and  that  said  15-acre  field  was  continuous- 
ly held,  possessed,  cnltivated,  and  enjoyed  by  the 
said  Brackin  from  January  1,  1860.  until  some 
time  in  March,  1872,  at  which  time  the  said  M. 
Brackin  died,  and  that  M.  Brackin's  widow, 
DOW  Mrs.  M.  Li.  Patterson,  continued  to  use,  cul- 
tivate, and  possess  and  enjoy  said  15  acres  of 
land  on  said  conflict  untU  18S4 ;  that  the  said 
M'.  L.  Brackin,  widow  of  the  said  M.  Brackin, 
cultivated  said  15  acres  of  land  by  hired  labor 
until  1875,  when  she  married  Patterson ;  and 
that  the  said  Patterson,  the  husband  of  said  M. 
li.  Patterson,  cultivated  the  same  until  1884. 
I  find  that  on  the  24th  day  of  April,  1872,  M.  L. 
Brackin.  widow  of  M.  Brackin,  conveyed  to  "W. 
Q.  Brackin,  son  and  only  heir  of  M.  Brackin, 
the  land  in  controversy  in  this  suit,  and  that 
the  said  W.  G.  Brackin  immediately  went  into 
possession  of  said  land ;  that  prior  to  the  death 
of  M.  Brackin  he  had  cleared  a  field  south  of 
the  branch  which  is  the  present  dividing  line  be- 
tween the  plaintiffs  in  this  suit  and  M.  L.  Pat- 
terson, and  that  said  field  had  been  continuously 
cultivated  from  some  time  during  the  war  up  to 
the  death  of  M.  Brackin,  and  that  immediately 
after  the  death  of  M.  Brackin,  W.  G.  Brackin 
went  intd  possession  of  said  field  south  of  the 
branch  and  east  of  the  Elliott  west  line,  and 
continued  to  use,  cultivate,  possess,  and  enjoy 
said  land  so  situated  on  said  conflict  until  the 
year  1879. 

"I  conclude  as  a  matter  of  law  that  under  the 
facts  above  found  M.  Brackin  had  matured  title 
under  the  three-year  statute  of  limitation  to  all 
of  the  Bonllette  survey  which  was  in  conflict 
south  of  the  branch,  having  been  continued  in 
W.  G.  Brackin  till  the  year  1879:  that  title 
thereto  was  manired  under  the  ten-year  stat- 
ute of  limitation. 

"Therefore  I  conclude  that  plaintilf  is  entitled 
to  recover  all  of  the  land  involved  in  this  suit 
under  both  the  three  and  ten  year  statute  of 
limitation,  and  give  judgment  accordingly." 

It  Is  conceded  that  the  findings  of  fact  are 
amply  supported  by  the  evidence. 
The  first  assignment  is  as  follows: 
"The  court -erred  In  not  rendering  judgment 
for  the  defendant  as  the  owner  of  the  record  ti- 
tle to  the  senior  survey,  because,  as  shown  by 
the  undisputed  evidence  and  the  findings  of  fact, 
the  possession  by  the  owners  of  the  BouUette 
survey  of  that  part  of  same  in  conflict  with  the 
Elliott  league  consisted  entirely  of  the  posses- 
sion, cultivation,  and  use  of  a  field  which  lay 
partly  on  the  Elliott  and  partly  off  of  same,  and 
was  adjoining  and  was  incidental  to  the  resi- 
dence houses  and  all  other  improvements  which 
were  situated  entirely  without  the  Elliott 
league,  and  such  possession  as  was  held  on  the 
Elliott  league  was  merely  subsidiary  and  inci- 
dental to,  and  therefore  referable  to,  the  home 
and  place  of  residence,  and  was  therefore  insuffi- 
ciently distinct  to  afford  a  basis  for  the  acquisi- 
tion under  the  statutes  of  limitation  of  moi-e  of 
the  adjoining  survey  than  was  actually  so  pos- 
Mssed  and  used  throughout  the  statutory  pe- 
riod." 

It  Is  insisted  that  the  decision  In  Bailey  v. 
Klrby  Lumber  Company,  105  S.  W.  221,  ap- 
plies to  the  instant  case.  On  the  contrary,  it 
is  Insisted  that  this  case  is  in  no  wise  anal- 
ogous to  the  case  of  Bracken  v.  Jones,  03 
Tex.  184,  Holland  v.  Xnnce.  102  Tex.  177,  114 
S.  W.  346,  nor  that  line  of  cases,  known  as 
encroachment  cases,  nor  Is  this  case  in  any 
wise  analogous  to  the  case  of  Bailey  v.  Klrby 
lAimber  CompaiQ-,  supra.  Inasmuch  as  the 
writer  was  the  author  of  the  opinion  In  the 
BaJley  Case,  It  Is  suflldent  to  say  that  In  our 


Judgment  the  present  case,  like  a  great  many 
others,  is  dependent  upon  the  facts  in  the 
particular  case  itself.  We  have  no  hesitation 
in  saying  that  it  Is  not  such  a  case  as  the 
Bailey  v.  Klrby  Lumber  Company  Case. 

Plaintiffs'  predecessor  in  title  bought  the 
whole  BouUette  survey  from  the  patentee  In 
December,  1857,  and  Imme<.llately  went  Into 
possession.  At  that  time  nothing  was  known 
of  any  conflict  between  the  Bonllette  survey 
and  the  Elliott  league,  and  the  then  owner  of 
the  BouUette  went  into  possession,  claiming 
the  whole  survey  against  the  world,  using 
parts  of  said  survey  in  ccmfllct  and  other 
parts  not  In  conflict  with  the  Elliott.  Fur- 
thermore, immediately  after  going  into  pos- 
session, be  extended  his  invasion  of  the  sen- 
ior survey  by  clearing  up  additional  land  In 
two  different  places  which  he  fenced,  and 
thus  emphasized  hU  claim,  thereby  giving  un- 
mistakable notice  to  the  world  of  the  extent 
of  his  claim. 

We  find  no  difllculty  in  holding  In  this  ca.se 
that  the  trial  court  was  not  in  error  In  head- 
ing that  the  law  was  with  the  appellee.  We 
are  still  of  opinion  and  adhere  to  the  holding 
in  the  case  of  Bailey  v.  Klrby  Lumber  Com- 
pany, but  we  see  no  occasion  to  and  will  not 
go  Into  detail  and  discuss  the  differences  be- 
tween the  facts  In  that  case  and  in  the  in- 
stant case.  Suffice  it  to  say  we  beU*ve  that 
the  lower  court  was  not  only  correct  in  his 
findings  of  fact,  but  in  his  conclusions  of  law, 
and,  there  Wing  no  error  in  his  action,  the 
case  is  in  all  things  affirmed. 


GRIFFITH  V.  GOHLMAN,  LESTER  &  CO. 

(No.  24&) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

Dec.  11,  1017.     Rehearing  Denied 

Jan.  23,  1018.) 

1.  Venue  <&=>7— "Comtract  in  WiimNG  to 
Perform  OBi,ia./iTioN  i»  Pabtioulab  Coun- 
ty"—Statutes. 

Where  defendant  shipped  cotton  from  his 
county  to  that  of  plaintiffs  consigned  to  him- 
self, and  forwarded  bills  of  lading  to  plaintiffs 
with  drafts  calling  for  advances,  and  after  the 
cotton  was  sold  plaintiffs  applied  the  proceeds 
in  part  payment  of  the  advances,  which  were 
also  secured  by  stock  placed  in  plaintiffs'  hands 
as  a  pledge,  there  was  no  writing  to  perform 
any  obligation  in  plaintiffs'  county  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  1830,  al- 
lowing one  to  be  sued  in  such  a  county,  and  a 
plea  of  privilege  by  the  defendant  in  a  suit  for 
the  balance  and  for  a  foreclosure  of  the  lien 
on  the  stock  should  have  been  sustained. 

2.  Venue  «=>32  (2)— Privilege  to  be  Sued  in 
Own  County— Waiver— Statutes. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914. 
art.  1830,  relating  to  venue,  where  a  plea  of 
privilege  is  overruled,  and  a  bill  of  exception 
taken,  the  presentatioin  ofl  a  counterclaim, 
whether  called  a  cross-action  or  a  plea  for  af- 
firmative relief,  and  an  answer,  is  not  a  waiver 
by  one  of  the  privilege  to  be  sued  in  his  own 
county. 

Error  from  District  Court,  Harris  County ; 
Chaa.  E.  Ashe,  Judge. 
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Suit  by  Gohlman,  licster  &  Co.  against 
John  Grifinth.  From  an  order  overruling  a 
plea  of  privilege,  the  defendant  brings  error. 
Reversed. 

J.  B.  Camfleld,  of  FloresvUIe,  and  John  W. 
Parker,  of  Houston,  and  Dibrell  &  Moshelm, 
of  Sequin,  for  plaintiff  In  error.  Andrews, 
Streetman,  Bums  &  Logue,  of  Houston,  for 
defendants  in  error. 

BROOKE,  J.  It  Is,  perhaps,  weU  at  the 
outset  to  set  out  the  original  petition  filed 
In  this  cause: 

"Tour  petitioners,  Gohlman,  Lester  &  Co.,  a 
firm  composed  of  S.  L.  Goblman,  Jr.,  and  J.  E. 
Lester,  hereinafter  called  plaintiBs,  complaining 
against  John  Griffith,  her^nafter  called  de- 
fendant, respectfully  represent. 

"(1)  Plaintiffs  reside  in  Harris  county,  Tei., 
and  defendant  resides  in  Wilson  county,  Tex. 

"(2)  That  heretofore,  to  wit,  on  the  4th  day 
of  September,  1913,  and  ever  since  said  date, 
plaintiffs  were  and  have  been  engaged  at  Hous- 
ton, Tex.,  as  cotton  commission  merchants,  re- 
ceiving, handling,  caring  for,  and  selling  cotton 
for  a  commission,  and  in  the  course  of  said 
business  have  been  accustomed  to  advance  mon- 
ey upon  cotton  consigned  to  them  by  various 
persons  from  various  places  in  the  state  of  Tex- 
as, holding  said  cotton  as  factors  and  com- 
mission merchants  as  security  for  the  money  ad- 
vanced thereon. 

"(3)  On,  to  wit,  the  3d  day  of  September, 

1913,  and  on  divers  dates  thereafter,  defendant 
made  mrions  consignments  of  cotton  from 
FloresvUIe,  in  Wilson  county,  Tex.,  to  piaintifiGs 
at  Houston,  Tex.,  and  that  the  uniform  method 
of  handling  said  transactions  was  that  the  said 
defendant  would  deliver  said  shipments  of  cot- 
ton to  the  railroad  company  at  FloresvUIe,  Tex., 
taking  a  bill  of  lading  therefor  and  consigning 
said  cotton  to  liimself  at  Houston,  Tex.,  and 
then  drawing  bis  draft  for  the  sum  of  money  to  be 
advanced  thereon,  payable  to  the  order  of  First 
National  Bank  of  FloresvUIe,  and  drawn  against 
plaintiffs  at  Houston,  Tex.,  Attaching  said 
draft  to  said  bill  of  lading  and  delivering  said 
draft  to  said  First  National  Bank  of  FloresvUIe, 
which  would  send  the  same  with  the  bUl  of 
lading  attached  thereto  through  its  regular  bank- 
ing connections  for  presentation  to  and  collec- 
tion from  plaintiffs  at  Houston,  Texas. 

"(4)  That,  in  accordance  with  the  method  of 
transacting  said  business  hereinbefore  stated, 
defendant  drew  its  several  drafts,  each  and  all 
of  which  were  paid  at  Houston,  Tex.,  by  plain- 
tiffs, as  foUows:  [Then  follows  itemized  list  of 
drafts  drawn  and  dates  of  same.]  That  said 
drafts  so  drawn,  together  with  interest  thereon, 
at  rate  of  6  per  cent  per  annum  from  the  date 
of  the  advancement  of  said  money,  as  aforesaid, 
aggregated  the  sum  of  $154,931.89  on  July  27, 

1914.  That  on  said  July  27,  1914,  defendant 
was  entitled  to  credit  on  said  indebtedness  on 
account  of  the  proceeds  of  cotton  shipped  as 
aforesaid  to  plaintiffs  in  the  sum  of  S(>5,(  84.02, 
leaving  the  balance  then  due  by  defendant  to 
plaintiffs  the  sum  of  $89,147.87.  That  there- 
after, on  August  31,  19i4,  plaintiffs,  at  the 
special  instance  and  request  of  defendant,  ad- 
vanced and  paid  to  Lehman,  Sterne  &  Co.,  of 
New  Orleans,  La.,  for  the  benefit  of  defendant, 
the  sum  of  $22.62,  and  that  said  above-stated 
balance,  together  with  said  sum  so  advanced 
and  interest  thereon  to  the  5th  day  of  Novem- 
ber 1914,  aggregate  the  sum  of  $90,259.02  due 
and  owing  to  plaintiffs  by  defendant  on  Novem- 
ber 5,  1914.  That  from  and  after  said  27th 
day  of  July,  1914,  defendant,  by  reason  of  the 
sale  of  cotton  consigned  and  delivered  to  plain- 
tiffs as  aforesaid,  became  and  was  entitled  to 
A  credit  upon  said  indebtedness  amounting  to 


the  sum  of  $44,556.63,  leaving  a  balance  due  on 
November  5,  1914,  from  defendant  to  platctiffg 
of  the  sum  of  $45,702.39,  which  said  sum,  by 
reason  of  the  premises,  defendant  promised  to 
pay  and  became  bound  and  liable  to  pay  to 
plaintiffs  at  Houston,  in  Harris  county,  Tex., 
and  yet  to  pay  the  sum  or  any  part  thereof, 
though  often  requested,  defendant  has  wholly 
failed  and  refused,  to  plaintiffs'  damage  in  the 
sum  of  $50,000. 

"(5)  That  in  order  to  secure  the  payment  of 
said  sum  or  any  sum  which  might  be  owing  by 
defendant  to  plaintiffs  on  account  of  the  trans- 
actions aforesaid,  defendant  transferred  and 
delivered  to  plaintiffs  certain  certificates  evi- 
dencing ownership  of  capital  stock  in  certain 
corporations,  as  foUows,  to  wit:  Certificate  No. 
108,  for  100  shares  of  the  par  value  of  $100 
each  in  the  FloresfiUe  Oil  &  Manufacturing 
Company;  certificate  No.  1,  for  120  shares  of 
the  par  value  of  $100  each  in  Holtermann  Hard- 
ware Company;  certificate  Na  6 for  20 shares  of 
the  par  value  of  $100  each  in  the  First  National 
Bank  of  FloresvUIe,  Tex.;  certificate  No.  4, 
for  20  shares  of  the  par  value  of  $100  each  of 
the  capital  stock  of  the  First  National  Bank  of 
FlorcaviUe,  Tex.  That  said  above-described 
certificates  of  stock  are  in  the  possession  of 
plaintiffs,  and  that  they  have  and  hold  a  valid 
pledgees'  lien  upon  the  same  to  secure  above- 
described  indebtedness. 

"Premises  considered,  plaintiffs  pray  for  cita- 
tion and  that  upon  hearing;  they  have  judgment 
against  defendant  for  their  debt,  interest,  and 
costs  of  suit,  and  for  a  foreclosure  of  their 
Uen  upon  said  certificates  of  capital  stock  in 
said  corporations  and  upon  the  stock  represent- 
ed by  said  certificates,  together  with  an  order  of 
sale  therefore,  and  for  such  other  reUef,  both 
general  and  special,  as  they  may  i>e  entitled  to, 
either  at  law  or  in  quity,  and  as  in  duty  bound 
wiU  ever  pray." 

To  this  petition  the  plaintiff  In  error  filed 
a  plea  of  privilege  to  be  sued  in  the  county 
of  his  residence,  as  foUows: 

"In-  the  above  numbered  and  'styled  cause 
comes  now  John  Griffith,  defendant  in  said 
cause,  and  appears  only  and  solely  for  the  pur- 
pose of  asserting  and  urging  his  privUege  to  be 
sued  in  the  county  of  his  residence,  and  be  here 
now  pleads: 

"(1)  He  says  that  he  was  not  a  rerident  of 
Harris  county,  Tex.,  at  the  time  this  suit  was 
filed;  that  he  was  not  a  resident  of  said  coun- 
ty at  time  citation  in  this  suit  was  served  up- 
on him ;  that  he  is  not  now  at  the  time  of  fiUng 
this  plea  a  resident  of  said  county;  and  that 
since  long  prior  to  the  institution  of  this  suit 
he  has  at  no  time  been,  and  is  not  now,  a  resi- 
dent of  Harris  county,  Tex. 

"(2)  That  at  the  time  this  suit  was  filed,  and 
at  all  times  since  then,  he  was  and  has  been 
and  now  is  a  resident  of  Wilson  county,  Tex. 

"(3)  That  none  of  the  exceptions  to  exclu- 
sive venue  in  the  county  of  one's  residence  men- 
tioned in  article  1830  and  article  2308  of  the 
Revised  Statutes  of  Texas  Rxist  in  this  case. 

"  (4)  Wherefore  this  defendant  pleads  special- 
ly his  privilege  to  be  sued  in  Vv'iaon  county, 
Tex.,  and  not  in  Harris  county,  Tex.,  and  he 
now  hereby  objects  and  excepts  to  the  district 
court  of  Harris  county  requiring  him  to  an- 
swer or  plead  further  in  this  cause." 

Upon  this  plea  of  privilege  the  court  took 
the  following  action: 

"And  now,  on  this  February  19,  1915,  the 
defendant's  plea  of  privUege  to  lie  sued  in  tbfb 
county  of  his  residence  coming  on  to  be  beard 
at  the  first  term  and  in  advance  of  the  hearing 
on  the  merits  of  the  cause,  and  being  duly  con- 
sidered by  the  court,  the  court  is  of  opinion  that 
the  same  ought  to  be  overruled." 
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Plaintiff  in  error  first  assigns  error  aa  fol- 
lows: 

"This  suit  was  by  the  defendants  in  error 
against  plaintiif  in  error  to  recover  a  large  sum 
of  money  alleged  to  be  due  for  money  advanced 
plaintiff  in  error  upon  cotton  shipped  to  de- 
fendants in  error  as  cotton  brokers,  there  being 
no  obligation  in  writing  to  pay  said  sum  of  mon- 
ey in  the  county  of  Harris,  where  the  suit  was 
instituted,  and  it  appearing  from  the  pleadings 
of  defendants  in  error  that  the  plaintiff  in  error 
resides  in  Wilson  county,  Tex.,  and  not  in  Har- 
ris county,  Tex.,  that  no  reason  is  shown  by 
the  petition  of  defendants  in  error  nor  by  the 
facts  proven  ni>on  the  hearing  of  the  plea  of 
personal  privilege  made  and  presented  by  the 
plaintiff  in  error  to  the  jurisdiction  of  the  dis- 
trict court  of  Harris  coun^,  to  be  sued  in  the 
county  of  his  residence.  The  plea  of  personal 
privilege  was  duly  presented  upon  the  allega- 
tions of  the  petition  of  defendants  in  error 
and  other  facts  proven  upon  said  hearing,  but 
was  by  the  court  overruled. 

"In  overruling  the  plea  of  personal  privilege 
so  made  and  presented  by  the  plaintiff  in  errur 
upon  the  facts  and  under  the  circuqistnnces 
above  set  forth,  the  court  erred." 

The  proposition  under  this  assignment  is: 

"It  appearing  from  the  allegations  of  the  peti- 
tion of  defendants  in  error  that  plaintiff  in  er- 
ror was  a  resident  of  Wilson  county,  Tex.,  and 
not  of  Harris  county.  Tex.,  where  the  venue  of 
the  suit  was  laid,  and  no  reason  shown  by  the 
pleadings  or  the  facts  proven  giving  venue  in 
Harris  county,  the  plaintiff  in  error  was  entitled 
to  have  this  cause  tried  in  Wilson  county,  the 
place  of  his  residence,  and  the  trial  court  erred 
in  refusing  to  sustain  plaintiff  in  error's  plen 
of  personal  privilege  to  be  sued  in  the  county  of 
his  residence." 

Under  the  allegations  In  the  petition  of 
defepdajits  In  error  heretofore  set  out,  and 
the  provisions  of  article  1830,  Vernon's 
Sayles'  Statutes  1914,  no  person  who  is  an 
iohabitant  of  this  state  shall  be  sued  out 
of  the  county  In  which  he  has  his  domicile, 
except,  among  others,  in  the  following  cases, 
to  wit: 

"  •  •  •  Where  a  person  has  contracted  in 
writinK  to  perform  an  obligation  in  any  particu- 
lar county  in  which  case  suit  may  be  orouRht 
either  in  such  county,  or  where  the  defendant 
has  hia  domicile." 

It  Is  urged  that  under  the  allegations  In 
the  petition  of  defendants  in  error,  the  pro- 
Ti-lslona  of  this  article  of  the  statute,  the 
venue  of  the  case  at  bar  could  not  be  main- 
tained In  Harris  county,  unless  the  cause  of 
action  was  based  upon  a  contract  in  writing 
performable  In  such  county.  j 

It  Is  further  urged  that  the  suit  was  up- 1 
on  open  account  against  plaintiff  in  error  to 
recover  judgment  for  money  advanced  him 
by  defendants  In  error  as  cotton  factors; 
that  it  Is  not  material  or  pertinent  to  the  Is- 
sues of  venue  of  this  court  to  consider  that 
the  cotton  was  shipped  by  plaintiff  In  error 
from  Wilson  county  to  Harris  county,  with 
bills  of  lading  and  drafts  attached,  consigned 
to  his  own  order,  and  that  such  drafts  were 
paid  by  defendants  in  error,  for  the  reason 
tbe  cause  of  action  is  not  based  upon  the 
bills  of  lading,  nor  upon  the  drafts  drawn  | 
by  plaintiff  in  error;  that  the  drafts  were 
paid,  or.  In  other  words,  defendants  in  error ' 


advanced  money  on  the  cotton  received,  kept 
the  cotton  for  a  time,  sold  it,  and  applied  the 
proceeds  In  part  payment  of  the  amount  ad- 
vanced by  them  for  plaintiff  In  error's  ac- 
count It  is  further  urged  that  the  suit  was 
In  no  sense  a  ^it  upon  a  contract  to  pay 
money  in  Harris  county,  or  upon  a  written 
contract  performable  in  Harris  county,  but 
was  purely  an  action  in  assumpsit 

[1,2]  We  are  of  opinion  that  this  conten- 
tion Is  correct  The  fact  that  plaintiff  In  er- 
ror, after  hIa  plea  to  the  venue  had  been  act- 
ed upon  by  the  court,  and  his  bill  of  excep- 
tion taken  to  the  court's  action,  presented  a 
counterclaim,  whether  called  a  cross-action 
or  a  plea  for  affirmative  relief  against  defend- 
ants in  error,  did  not  waive  his  privilege  to  be 
sued  In  his  own  county.  It  is  contended  upon 
this  proposition  that,  where  a  plea  of  privi- 
lege Is  filed  in  due  order  of  pleading,  and  has 
been  acted  upon  adversely  to  the  party  plead- 
ing the  privilege  to  be  sued  in  the  county  of 
his  residence,  a  subsequent  filing  of  a  plea 
over  and  against  the  plaintiff  in  the  cause 
does  not  affect  or  woilt  a  waiver  of  the  pier 
of  privilege,  and  the  case  of  Hickman  v. 
Swain,  106  Tex.  431,  167  S.  W.  209,  is  dted 
ns  holding  that  doctrine.  Judge  Brown  wrote 
the  opinion  In  that  case,  and  uses,  among  oth- 
er language,  the  following: 

"  'Appellant,  O.  W.  Hickman,  alleged  to  reside 
in  Tippecanoe  county,  Ind.,  instituted  this  suit 
in  the  district  court  of  Tarrant  county,  Tex., 
against  AI.  F.  ^wain  and  nine  other  persons, 
all  of  whom  were  alleged  to  reside  in  Knox 
county,  Tex.,  upon  a  promissory  note  executed 
by  the  defendants  named  on  March  31,  1908, 
for  the  sum  of  $1,500,  and  payable  to  the  order 
of  J.  Crouch  &  Son  at  the  Farmers'  State  Bank 
of  Knox  CSty,  Tex.,  on  or  before  October  1, 
1910.  It  was  •  •  •  alleged  that  J.  Crouch 
&  Son  was  a  firm  composed  of  Jeptba  Crouch 
and  George  Crouch,  who  both  resided  in  the 
state  of  Indiana,  and  who  were  consequently 
not  made  parties  to  the  suit  by  the  petition. 
All  defendants  named  in  the  petition  were  ei- 
ther cited  or  answered  as  hereinafter  stated, 
save  the  defendant  J.  A.  Wood,  who  does  not 
appear  to  have  been  cited  or  to  have  joined 
in  an  answer  of  any  kind.  Of  the  defendants 
named  in  the  plaintiff's  petition,  appellee  M. 
F.  Swain  and  seven  others  joined  in  a  plea 
of  privilege  to  be  sued  in  Knox  county.  The 
plea  was  duly  verified,  filed,  and  presented,  as 
hereinafter  stated.  In  addition  to  this  plea  of 
privilege,  these  defendants  at  the  same  time 
filed  an  answer  in  which  C.  C.  Tucker  and  R. 
K.  Butler,  who  were  not  parties  to  the  plea  of 
privilege,  joined.  The  answer,  in  substance,  al- 
leged that  the  payees  of  the  note,  J.  Crouch  & 
Son,  and  J.  A.  Wood,  one  of  the  signers  there- 
to, had,  for  the  purpose  of  deceiving  and  de- 
frauding, conspired  together  in  fraudulently 
representing  the  value  and  quality  of  a  certain 
horse  owned  by  J.  Crouch  &  Son  which  de- 
fendants, by  the  means  stated,  had  been  in- 
duced to  purchase,  and  for  which  they  gave  the 
note  sued  upon  and  another  of  like  amount 
which  they  had  therefore  paid  to  J.  Crouch  & 
Son.  The  prayer  was,  as  against  the  plaiiitili', 
Hickman,  for  a  cancellation  of  the  note  sued 
upun,  it  being  alleged  that  he  was  not  a  bona 
iide  owner  and  bolder  of  the  note,  or,  if  so,  a 
purchaser  after  its  maturity,  and  for  judgment 
"against  said  J.  Crouch  &  Son  and  said  J.  A. 
Wood,  jointly  and  severally,  or  against  such  of 
them  as  are  brought  within  the  jurisdiction  Of 
the  court,"  for  the  sum  alleged  to  have  been 
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paid  to  3.  Crouch  &  Son  on  the  note  previonsly 
paid.  It  should,  perhaps,  be  further  stated  in 
this  connection  that  the  note  as  sued  upoa  Had, 
among  other  indorsements,  the  following:  "Re- 
ceived of  J.  A.  Wood  one  hundred  and  fifty 
dol.  $150.00,  this  being  his  pro  rata  of  the 
within  note,  this  April  1,  1908.  J.  Crouch  & 
Son."  F         ,       . 

"  'The  trial  court  in  due  order  heard  the 
plea  of  privilege,  nnd  having  found,  as  the  evi- 
dence justifies,  that  its  material  allegations 
were  true,  and  that  the  answer  to  the  merits 
had  been  iiled  subject  to  the  action  of  the  court 
upon  the  plea  of  privilege,  sustained  the  plea 
of  privilege,  and.  as  to  all  parties,  ordered  the 
cause  transferred  to  the  district  court  of  Knox 
county,  Tex.,  and  from  this  order  the  plaintiff 
in  the  suit  prosecutes  an  appeal,  which  is  now 
pending  before  us. 

"  'In  this  state  of  the  record,  we  deem  it  ad- 
visable to  certify  to  your  honors  the  JCollowing 
questions,  viz. : 

"  'First.  Whether  an  appeal  from  such  an  or- 
der is  allowable  at  all  under  chapter  4  of  title 
80  of  the  Revised  Statutes,  as  amended  by  the 
act  of  the  Thirtieth  Legislature  approved  April 
18,  1907?    See  General  Laws  1907,  p.  248. 

"  'Second.  If  so,  whether  the  answer  of  the 
defendants  who  joined  in  the  plea  of  privilege 
is  of  such  affirmative  character  as  to  consti- 
tute a  waiver  on  their  part  of  the  plea  of  privi- 
lege to  be  sued  in  Knox  county? 

'And  third.  If  not,  did  the  court  err  in 
transferring  the  cause  as  to  those  defendants. 
Tucker,  Butler,  and  Wood,  who  failed  to  join 
in  tlie  plea  of  privilege? ' 

"The  following  articles  of  the  Revised  Stat- 
.  utes  govern  the  action  of  the  court  on  the  ques- 
tions submitted : 

"  'If  a  plea  of  privilege  is  sustained,  the 
cause  shall  not  be  dismissed,  but  the  court  shall 
transfer  said  cause  to  the  court  having  juris- 
diction of  the  ^)erson  of  the  defendant  therein  ; 
and  the  costs  incurred  prior  to  the  time  such 
suit  is  filed  in  the  court  to  which  said  cause  is 
transferred  shall  be  taxed  against  the  plaintiff.' 
Article  1832,  R.  S.  1911. 

"  'Whenever  a  plea  of  privilege  to  the  venue, 
to  he  sued  in  some  other  county  than  the  coun- 
ty in  which  the  suit  is  pending,  shall  be  sus- 
tained, the  court  shall  order  the  venue  to  be 
ohanged  to  the  proper  court  of  the  county  hav- 
ing jurisdiction  of  the  parties  and  the  cause; 
and  the  clerk  shall  make  up  a  transcript  of  all 
the  ordei-8  made  in  said  cause,  certifying  there- 
to officially  under  the  seal  of  the  court,  and 
transmit  the  same,  with  the  original  papers  in 
the  cause,  to  the  clerk  of  the  court  to  which 
the  venue  has  been  changed ;  provided,  that 
nothing  herein  shall  prevent  an  appeal  from  the 
judgment  of  the  court  sustaining  a  plea  of  privi- 
lege.'   Article  1833,  R.  S.  1011. 

"I'rior  to  the  enactment  of  the  above  statutory 
provisions,  when  the  plea  of  privilege  was  sus- 
tained, the  case  was  dismissed,  from  which  judg- 
ment an  appeal  would  lie.  The  proceeding  was 
the  same  tnen  as  now,  except  that  the  case  will 
not  be  dismissed.  The  judgment  would  be  in- 
terlocutory, from  which  no  appeal  would  He, 
unless  the  right  is  preserved  by  this  language: 
•I'rovided,  that  nothing  herein  shall  prevent  an 
appeal  from  the  judgment  of  the  court  sus- 
taining a  plea  of  privilege.' 

"If  the  plea  of  privilege  in  this  case  had  been 
tried  under  the  former  law,  the  case  would 
have  been  dismissed,  and  plaintiff  could  have 
appealed,  and  the  action  sustaining  the  plea  of 
privilege  would  have  been  revised.  If  the  plea 
had  been  overruled,  the  defendant,  upon  appeal, 
could  have  had  it  reversed.  The  evident  pur- 
pose of  the  proviso  to  article  1833  was  to  pre- 
serve to  the  plaintiff  tlie  right  of  appeal  which 
existed  before  that  article  was  enacted.  If  the 
law  be  construed  so  as  to  require  tlie  plaintiff 
to  await  a  trial  in  the  county  to  which  it  was 
transferred,  the  right  to  have  the  court's  action 


revised  would  be  practically  denied.  The  con- 
struction we  give  to  the  proviso  preserves  the 
rights  of  both  parties,  and  will  prevent  the  de- 
lays and  expense  of  a  trial  the  judgment  in 
which  might  be  reversed  on  the  issue  of  venue 
alone,  requiring  a  second  trial  on  the  merits. 
The  language  of  the  proviso  to  article.  ISSIJ 
cannot  be  applied  otherwise  than  as  saving  to 
the  plaintiff  the  right  of  appeal  as  it  formerly 
existed  in  such  matters,  constituting  an  excep- 
tion to  the  general  rule  that  an  appeal  cannot 
be  prosecuted  from  interlocutory  orders  or  judg- 
ments. 

"We  answer  that  the  appeal  was  authorized 
in  this  case.  If  the  plea  of  privilege  was  filed 
in  the  due  order  of  pleading,  the  filing  thereafter 
of  a  plea  over  against  plaintiff  did  not  affect 
the  right  of  the  defendants  to  insist  upon  the 
transfer  of  the  case  to  tlie  county  in  which  they 
resided. 

"The  granting  of  the  plea  of  privilege  had  the 
effect  to  transfer  to  Knox  county  the  case  en- 
tirely as  to  parties  and  subject-matter  of  the 
suit  and  plea  of  defendants  over  against  plain- 
tiff." 

It  is  contended  that  the  doctrine  stated 
heretofore  was  held  by  the  Supreme  Oourt 
of  this  state  in  the  aforesaid  case  of  Hickman 
y.  Swain,  and  It  Is  further  said  that  It  is  in- 
conceivable that  the  Supreme  Court  of  this 
state  would  ever  hold  that,  where  the  defend- 
f'Tit  in  a  case  presents  and  has  the  trial  court 
to  act  npon  a  plea  of  personal  privilege,  and 
the  same  is  overruled  he  could  be  held  to 
subject  himself  to  the  jurisdiction  of  the 
court  by  any  character  of  pleadings  proper 
or  necessary  In  that  connection;  that  It  Is 
the  evident  intent,  purpose,  and  meaning  of 
the  statute  to  provide  that  no  person  who  is 
an  Inhabitant  of  this  state  shall  be  sued  out 
of  the  county  In  which  he  has  his  domicile, 
except  in  certain  cases  enumerated  in  the 
statute;  that  It  cannot  be  successfully  con- 
tended In  this  case  that  the  suit  Instituted 
by  defendants  in  error  was  brou<;ht  upon  any 
exception  under  article  1830  of  the  Revised 
Statutes,  entitling  them  to  sue  plaintiff  in 
error  out  of  the  county  of  his  domicile.  The 
plea  of  personal  privilege  having  been  sab- 
mitted  to  the  court  upon  the  evidence,  and 
the  plea  having  been  overruled,  no  act  of  the 
plaintiff  In  error  in  making  and  presenting 
his  pleas,  whether  in  the  nature  of  counter- 
claim or  cross-action,  could  subject  him  to 
the  Jurisdiction  of  the  court,  or  constitute 
a  waiver  of  his  privilege  to  be  sued  in  the 
county  of  his  residence.  It  was  naver  con- 
templated that  a  party  litigant  could  ne  lira- 
ited  to  an  action  against  htm  in  his  defenses 
and  thereby  be  proscribed. 

We  believe  from  the  above,  and  upon  con- 
sideration of  the  same,  that  the  reasoning 
above  given  Is  sound  legally.  T^e  lower 
court,  in  our  opinion,  should  have  grante<1  the 
plea  and  transferred  the  cause  to  Wll.stin 
county  for  trial,  and,  not  having  done  so,  tUe 
Cfise  must  be  reversed  here.  It  was  proiHT 
and  right  to  grant  the  plea  of  privilege,  not- 
withstanding the  fact  of  plaintiff  in  error's 
cross-bills  and  answers.  Believing  this  to  be 
the  true  nile  In  this  state,  we  are  of  oplntou 
that  the  case  must  be  reversed  and  remand- 
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ed,  with  InstrnetlonB  that  the  renue  be  trans- 
ferred to  Wilson  county,  Tex. 
It  Is  so  ordered. 


HOUSTON  TIB  &  LUMBER  OO.  T.  HAN- 
KINS  et  al.     (So.  280.) 

(Court  of  Civil  Appeals  of  Texas.    Beaamont 

Dec.  20,  1917.    Rehearing  Denied 

Jan.  23,  1918.) 

1.  Appeax.  and  Ebrob  «=a242(S)  —  Scope  — 
Fr£sebvation  of  Exceptions— Record. 

In  the  absence  from  the  record  of  the  ruling 
by  the  trial  judge  on  a  general  demurrer  and  in 
the  absence  of  any  exception  relating  thereto, 
the  court's  action,  if  any,  could  not  be  consider- 
ed on  appeal. 

2.  Appeai,  and  Erbob  <S=»273(2)  —  Scopb  — 
Preservation  of  Exceptions— Record. 

If  plaintiff  in  action  for  damage  to  machin- 
ery claimed  improper  measure  of  damages,  it 
wag  incumbent  on  defendant  to  call  attention 
to  the  defect  in  the  petition  by  means  of  special 
exception  invoking  the  court's  action  thereon. 

3.  Appeal  and  Error  «=3l013— Review— Ex- 
cessive AND  Inadequate  Damaoe& 

Where  the  testimony  variooaly  indicated 
plaintiff's  damages  to  be  more  or  less  than  $600, 
the  award  of  such  a  sum  would  not  be  reversed 
merely  because  no  witness  estimated  the  dam- 
ages at  exactly  $600. 

4.  APPEAt  AND  Ebbor  «=3733— Scope  ov  Re- 
view— Pbessbvation  Off  Exceptions. 

An  assignment  qf  error  that  the  court  erred 
in  rendering  judgment  for  the  plaintiff  because 
the  judgment  is  contrary  to  law  and  not  based 
on  the  evidence  is  too  general  to  demand  consid- 
eration. 

Appeal  from  District  Court,  Tyler  County ; 
W.  R.  Blackshear,  Judge. 

Action  by  John  W.  Hanklns  against  the 
Houston  Tie  &  Lumber  Company,  in  which 
the  M.  Rumley  Company  Intervened.  From 
the  Judgment,  defendant  appeals.    Affirmed. 

It.  A.  Shivers,  of  WoodviUe.  and  R.  W. 
Franklin,  of  Houston,  for  appellant.  J.  A. 
Mooney,  of  WoodviUe,  for  appellees. 

HIGHTOWER,  C.  J.  This  was  a  suit  filed 
In  the  district  court  of  Tyler  county  by  ap- 
pellee John  W.  linnkius,  as  plaintiff,  against 
Houston  lie  &  Lffiuber  Company,  a  corpora- 
tion, and  since  one  of  Uie  assignments  of 
error,  as  best  we  can  understand,  challenges 
the  sufficiency  of  the  plalntiflT's  petition  as 
showing  any  right  of  recovery  against  said 
defendant,  we  here  set  out  the  plaintiffs 
petition,  omitting  the  formal  parts,  as  fol- 
lows: 

"For  cause  of  action  plaintiff  says  that  lie  and 
defendant  made  and  entered  into  a  contract  in 
writing,  a  substantial  copy  of  which  is  attached 
hereto  marked  Exhibit  A,  and  made  a  part  here- 
of ;  that  soon  after  its  date  in  August,  1916, 
this  plaintiff  delivered  to  the  defendant  in  Tyler 
county,  Tex.,  one  certain  engine  and  boiler  and 
attachments  thereto,  and  all  th'e  sawmill  equip- 
ments, which  was  of  the  value  of  $2,000;  that 
the  defendant  promised  and  agreed  to  deliver  to 
this  plaintiff  (lie  said  property  above  described 
at  any  points  on  the  railroad  in  Tyler  county. 


to  be  designated  by  the  plaintiff,  in  as  good  con- 
dition as  when  received  by  it,  ordinary  wear  and 
tear  excepted;  that  said  delivery  was  to  be  made 
on  the  1st  day  of  January,  1917;  that  said  con- 
tract has  been  breached,  and  the  defendant  has 
failed  and  refused  to  deliver  said  i>roperty  as 
contracted  and  agreed  upon;  that  said  property 
was  destroyed  bj'  fire  and  rendered  wholly  unfit 
for  any  use  whatever  as  sawmill  property,  and 
the  defendant  is  unable  to  perform  its  contract 
as  aforesaid,  and  plaintiff  now  sues  for  the  value 
of  said  ivoperty  as  above  set  out. 

"Premises  considered,  plaintiff  prays  for  cita- 
ticm  against  the  defendant,  and  upon  a  hearing 
that  he  have  judgment  for  his  debt  and  for  such 
general  and  special  relief  in  law  and  equity  as 
be  may  be  entitled  to." 

The  written  contract  mentioned.  In  the 
foregoing  petition  and  attached  thereto  and 
designated  as  Exhibit  A  Is  In  the  record,  but. 
In  view  of  the  disposition  that  we  have  de- 
cided to  make  of  the  case,  we  think  it  Is  un- 
necessary to  set  out  the  contents  of  this  writ- 
ten contract 

The  defendant,  Houston  Tie  &  Lumber 
Qompany,  answered  by  general  demurrer 
and  general  denial.  It  appears  from  recit- 
als in  the  trial  court's  Judgment  that  the 
M.  Rumley  Company,  a  corporation,  Inter- 
vened In  the  suit,  alleging  that  said  company 
had  a  mortgage  upon  the  property  mention- 
ed in  plalntlfTs  petition,  and  adopted  the 
allegations  of  plaintiff's  petition,  and  prayed 
for  relief  and  protection  as  mortgagee,  etc. 
We  are  unable  to  discover  the  Intervener's 
petition  In  the  transcript  In  this  case,  and 
are  only  apprised  of  the  Intervention  by  the 
recitals  In  the  judgment,  as  before  stated. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  judgment  was  rendered  and 
entered  for  the  plaintiff,  John  W,  Uanklns, 
and  said  Intervener,  M.  Rumley  Company, 
against  said  defendant,  Houston  Tie  &  Lum- 
ber Company,  for  damages  in  the  sum  of 
$600  and  costs  of  suit,  to  which  judgment 
Houston  Tie  &  Lumber  Company  duly  ex- 
cepted and  gave  notice  of  appeal  to  this 
court,  which  appeal  has  been  duly  perfected. 

There  were  no  findings  of  fact  or  conclu- 
sions of  law  filed  by  the  trial  court.  The 
first  assignment  of  error  found  In  appellant's 
brief  is  as  follows: 

"The  court  erred  -in  rendering  judgment  for 
the  plaintiff,  because  the  plaintiffs  had  no  plead- 
ings sufficient  to  entitle  them  to  a  judgment  or 
upon  which  judgment  might  be  based." 

This  assignment  is  submitted  as  a  prop- 
osition. As  we  construe  this  asslgnmoit. 
It  could  only  mean  that  the  petition  of  the 
plaintiff  below,  John  W.  Hanklns,  who  is 
one  of  the  appellees  here,  was  Insufficient 
In  law  to  show  any  cause  of  action  as  against 
appellant,  and  that  therefore  the  same  was 
subject  to  appellant's  general  demurrer,  and 
that  such  demurrer  should  have  been  sus- 
tained. 

[1]  In  reply  to  this  complaint.  It  will  suf- 
fice to  say  that  we  find  nowhere  In  the  rec- 
ord a  ruling  by  the  trial  Judge  upon  this 
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general  demurrer,  nor  any  exception  reserv- 
ed by  aj^)ellant  in  that  connecttcm.  We 
therefore  cannot  consider  any  action  on  the 
part  of  the  trial  court  upon  this  demurrer, 
if  any  was  had,  and  the  assignment,  for  that 
reason,  is  overruled. 

[2]  There  is  a  second  proposition  under  this 
assignment,  which  is  ad  follows: 

"The  court  should  reverse  this  case  because 
there  is  error  on  the  face  of  the  record  in  this: 
The  petition  does  not  allege  any  proper  or  cor- 
rect measure  of  damages,  as  it  alleges  that  the 
value  of  the  property  was  $2,000,  and  that  the 
appellant  refused  to  deliver  the  same,  because  it 
had  been  destroyed  by  fire,  which  had  rendered 
it  wholly  unfit  for  any  use  whateve^  as  sawmill 

Eroperty,  but  does  not  allege  that  the  property 
ad  no  value,  or  that  it  could  only  be  used  for 
sawmill  purposes,  and  the  proof  showed  it  did 
have  value." 

If  it  be  true  tliat  the  plaintiff's  petition 
claimed  an  improper  or  incorrect  measure  of 
damages,  as  insisted  by  this  proposition,  then 
we  think  it  was  incumbent  upon  appellant, 
or  at  least  appellant  should  have  called  at- 
tention to  such  defect  in  the  petition,  or  im- 
proper claim  of  damages,  by  means  of  a  spe- 
cial exception  directed  against  the  plaintiff's 
pleading,  and  the  action  of  the  court  should 
have  been  Invoked  thereupon.  There  is  noth- 
ing in  the  record  to  show  that  this  was  done, 
and  the  complaint  tn  this  connection  does 
not  point  out  "^rror  apparent  on  the  face  of 
the  record."  Appellant  has  cited  this  court 
to  no  authority  sustaining  his  contention  in 
this  connection.  The  assignment  is  over- 
ruled. 
[3]  The  second  assignment  is  as  follows: 
"The  court  erred  in  rendering  judgment  for 
the  plaintiff  for  $600,  for  the  reason  that  there 
was  no  evidence  upon  which  a  court  could  base 
a  judgment  for  said  amount,  and  could  only  have 
been  based  on  the  court's  private  opinion  of 
what  must  have  been  the  damage,  witnont  evi- 
dence upon  which  to  rest  his  judgment." 

The  assignment  is  submitted  as  a  propo- 
sition. 

We  have  examined  the  statement  of  facts 
in  connection  with  this  assignment,  and 
wliile  we  find  that  no  witness  fixes  the  dam- 
ages to  the  property  In  question  at  exactly 
the  sum  of  $600,  yet  we  find  from  the  state- 
ment of  facts  that  there  is  evidence  in  the 
record  which  would  have  warranted  the  trial 
court  in  fixing  the  appellees'  damages  at  a 
sum  in  excess  of  $600,  and  also  testimony 
which  would  have  warranted  the  court  in 
fixing  such  damages  at  a  less  sum  than 
$«00.  This  being  tme,  we  think  that  it  can- 
not be  successfully  contended  that  the  court 
was  not  warranted  in  fixing  appellees'  meas- 
ure of  damages,  and  awarding  him  the  sum 
of  $600. 

The  third  assignment  is: 

"The  court  erred  in  rendering  judgment  for 
the  plaintiffs  for  the  reason  that  plaintiff  failed 
to  fix  a  measure  of  damages." 

This  Is  also  submitted  as  a  proposition. 
Wliat  we  have  said  in  reference  to  the  sec- 


ond assignment  of  error  necessarily  disposes 
of  this  assignment,  and  the  same  is  over- 
ruled. 
[4]  The  fourth  assignment  of  error  is: 
"The  court  erred  in  rendering  judgment  for 
the  plaintiff,  because  the  judgment  of  the  court 
is  contrary  to  law,  and  not  based  on  the  evi- 
dence." 

This  assignment  is  also  submitted  as  a 
proposition.  We  think  that  this  assignment 
and  proposition  are  entirely  too  general  to 
demand  the  consideration  of  this  court,  and 
the  same  are  overruled. 
The  fifth  assignment  of  error  is: 
"The  court  erred  in  rendering  judgment  for  the 
plaintiffs,  because  it  is  made  the  duty  of  the 
plaintiff  to  make  out  his  case  by  a  preponder- 
ance of  the  testimony,  and  show  by  testimony 
the  difference  between  tibe  value  of  the  engine 
and  boiler  at  the  time  of  the  lease  and  at  the 
time  it  was  tendered  back  to  them,  and  in  this 
plaintiff  failed  completely." 

This  assignment  is  also  submitted  as  a 
proposition.  We  have  examined  the  record 
in  this  case  in  connection  with  this  assign- 
ment, and  have  concluded  that  there  is  evi- 
dence in  the  record  upon  which  the  trial 
court  was  enabled  to  determine  the  differ- 
ence in  value  of  the  machinery  in  Question  at 
the  time  it  was  turned  over  to  appellant  and 
at  the  time  it  was  returned  to  appellee. 
This  was  an  inquiry  touching  a  matter  of 
fact  for  the  decision  of  the  trial  court,  and 
the  state  of  the  evidence  was  such  that  the 
trial  court  could  determine,  with  reasonable 
certainty,  what  the  value  of  this,  machinery 
was  at  the  time  of  its  delivery  to  appellant, 
and  also  what  its  value  was  at  the  trme  of 
its  return  to  appellee,  and  the  court  having, 
in  effect,  so  determined  by  its  Judgment  In 
this  case,  the  assignment  presents  no  error, 
and  is  overruled. 

There  being  no  reversible  err<M'  pointed 
out  in  an>eUant's  brief,  the  Judgment  of  the 
trial  court  is  afllruied. 


KOEHLER  V.  DUBOSE  M  aL    (No.  5037.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  2,  1918.     On  Motion  for  Rehearinx, 

Jan.  23,  191&) 

1.  Libel  and  Slander  €=934  —  Dsfcnses  — 

P&IVILEOE 

Act  27th  Leg.  c.  24,  relative  to  Ubel,  defines 
libel,  authorises  the  proof  of  certain  matters  in 
mitigation,  and  provides  that  the  truth  shall  be 
a  defense,  that  the  publication  of  a  fair,  true. 
and  impartial  account  of  proceedings  in  a  court 
of  justice,  etc.,  shall  be  deemed  privileged,  and 
not  made  the  basis  of  any  action  for  libel  with- 
out proof  of  actual  malice,  and  that  nothinfr 
therein  shall  be  construed  to  amend  or  repeal 
any  penal  law  on  the  subject  of  libel^  nor  to 
take  away  any  existing  defense  to  a  civil  actioxL 
for  libel.  Held,  that  the  statute  preserves  all 
existing  defenses  except  in  so  far  as  they  may 
be  affected  by  the  definition  of  libel,  including 
the  defense  of  privilege,  and  does  not  limit  tbf- 
defense  of  privilege  to  newspaper  and  periodical 
publishers. 
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2.  Statuibb   «=>2aO— Corbtbuctiow— LBGffl- 

LATIVB   CONBTRUCnoN. 

Rev.  St  art  5598,  as  amended  by  Acts 
35th  Leg.  c  206,  providing  that  nothing  in  that 
title  shall  be  construed  to  amend  or  repeal  any 
penal  law  on  the  subject  of  libel,  nor  to  take 
away  any  existing  defense  to  a  civil  action  for 
Ubel  at  common  law  or  otherwise,  but  that  all 
such  defenses  are  thereby  expressly  preserved,  is 
not  a  legislative  construction  that  the  prior  law 
deprived  defendants  of  common-law  defenses, 
but  was  apparently  enacted  to  cure  the  failure 
of  the  codiners  to  include  a  part  of  the  prior 
law  in  the  Revised  Statutes. 

3.  Libel  and  Scardeb  «=9l9— Gonbtbuottoi^ 
OF  Lanouaoe  Used— "Fkkquisnt." 

Where  a  petition  remonatrating  against  the 
granting  of  a  new  liquor  license  to  a  saloon 
keeper  stated  that  minors  frequented  the  place, 
and  seemed  t»  experience  no  difficulty  in  finding 
some  one  who  would  boy  liquor  for  them,  the 
innuendo  that  this  conveyed  the  idea  that  the 
saloon  keeper  had  been  guilty  of  selling  liquor 
to  minors  pertinently  and  reasonably  arose  from 
the  language  of  the  charge,  since  to  "frequent" 
a  place  means  to  visit  often,  to  resort  to  often 
or  habitually,  and 'to  frequent  a  saloon  might 
mean  that  the  minors  altered  it  and  remained  in 
it  at  pleasure,  and  not  merely  that  they  assem- 
bled in  the  vicinity  and  sent  messengers  for 
liqoor,  especially  as  the  selling  habitually  to  an 
agent  would  convey  the  idea  that  the  liqnor  was 
knowingly  sold  to  be  used  by  minors. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  iSeries,  Fre- 
quent] 

4.  LlBBL  AND  Sl/ANDEB  4=>1B  —  AOTIONABUC 
WOBDS— StATDTBS— "LiBEI.." 

A  petition  open  to  the  construction  that  it 
charge  a  saloon  keeper  with  selling  liquor  to 
minors  or  knowingly  to  their  agents,  exposed 
him  to  public  hatred,  contempt,-  ridicule,  or 
financial  injury,  within  Act  27th  Leg.  c.  24,  | 
1,  defining  "libel"  as  a  defamation  tending  to 
injure  the  reputation  of  a  person,  and  thereby 
expose  him  to  public  hatred,  contempt  ridicule, 
or  financial  injury,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  LibeL] 

5.  Ljbbl  aro  Slandeb  4s>1&— Corbtbttotion 
Of  Larouaoe  Used. 

Where  a  petition  remonstrating  against  the 
granting  of  a  liquor  license  to  a  saloon  keeper 
stated  that  minor  boys  were  tempted  to  drink, 
an  innuendo  that  this  meant  a  violation  of  law 
in  allowing  them  to  purchase  intoxicating  liq- 
uors was  a  fair  one. 

6.  liiBSL  AND  Slardeb  4s>19— Gonotbtjction 

OP  I^ARGVAGE  UBED.  . 

The  statements  in  a  petition  remonstrating 
against  the  granting  of  a  liouor  license  that 
minors  were  able  to  obtain  liqnor,  and  were 
tempted  to  drink,  being  open  to  the  construction 
that  defendant  sold  them  liquor,  or  knowingly 
sold  it  to  their  agents,  the  persons  making  the 
cbargea  could  not  escape  the  effects  of  their 
language  by  also  stating  therein  that  they  be- 
lieved the  saloon  keeper  tried  to  run  the  place 
uftKirding  to  law,  and  that  they  laid  no  special 
blame  upon  him;  it  being  impossible  to  conceive 
that  liquor  should  be  habitually  obtained  by  mi- 
nors without  the  seller  discovering  the  fraud. 

7.  LiBEi,  AND  Slandeb  $=>o1(1)— Absolute 
Pbivileqe— Effect  of  Malice. 

Absolute  privilege  is  a  defense,  regardless 
of  malice,  since  in  the  cases  so  privileged  it  is 
considered  in  the  interest  of  public  welfare  that 
all  persons  should  be  permitted  to  utter  their 
sentiments  and  speak  their  thoughts  freely  and 
fearlessly. 


8.  LiBBL  ARD  Slardeb  9=936  —  Absolute 
Pbitileob— Mattebb  Pbivileoed. 

Absolute  privilege  against  liability  for  libel 
extends  only  to  proceedings  of  legislative  bodies, 
judicial  proceedmgs,  and  military  and  naval  of- 
ficers. 

9.  Libel  and  Slardkb  4s>41  —  Quaufied 
Pbivileoe— Pbituxoed  Mattebs. 

Qualified  privilege  extends  to  all  communi- 
cations upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest  or  in  ref- 
erence to  whidi  he  has  a  duty  to  a  person  hav- 
ing a  corresponding  interest  or  duty,  and  em- 
braces cases  where  the  duty  is  not  a  legal  one, 
but  one  of  a  moral  character  or  an  imperfect 
obligation. 

10.  Libel  and  Slandeb  «=»100(7)  —  Pbivi- 

LSOB— NeCEBSITT   OF  ALLKOINO  AND    PbOY- 

INQ  MaUCB. 
Where  a  communication  is  qualifiedly  privi- 
leged, tlie  inference  of  malice  is  rebutted  prima 
facie,  and  it  devolves  upon  the  party  complain- 
ing to  allege  and  prove  malice. 

11.  Libel  and  Slardeb  «=>38(1)— Pbivilboe 
—Judicial  Pboceedinqs. 

Under  Rev.  St  arts.  7435,  7436,  requiring 
applicants  for  liquor  licensee  to  apply  to  the 
comptroller  of  public  accounts  for  a  permit,  and 
authorising  him  to  issue  a  permit  which  is  then 
filed  with  the  county  judge,  and  authorising 
the  comptroller  under  certain  circumstances  to 
revoke  licenses,  a  petition  filed  with  the  comp- 
troller protesting  against  any  new  license  being 
issued  to  a  saloon  keeper  is  not  privileged  as 
a  communication  made  in  a  judicial  proceeding, 
and  the  publishers  of  the  statements  therein  are 
guilty  of  libel  if  the  accusations  are  made  in 
bad  faith  and  with  malice. 

12.  Libel  and  Slandeb  9s>86— PBrviLBGED 
Comuunicationb— PsTTrions  to  the  Gov- 

EBNUENT. 

Such  a  petition  is  not  absolutely  privileged 
because  of  the  right  under  the  federal  and  state 
Constitutions  to  petition  the  government  for 
a  redress  of  grievances;  there  being  no  griev- 
ances against  the  government  sought  to  be  cor- 
rected by  the  communication. 

13.  Libel  and  Slandeb  4=930,  41— Pbitilxo- 
bd  Communications  —  Petitions  to  the 

<zOVEBNIIENT. 

Under  Rev.  St  art.  7435,  requiring  appli- 
cants for  liquor  licenses  to  apply  to  the  comp- 
troller of  public  accounts  for  a  permit,  and  to 
file  an  affidavit  showing  that  the  applicant  has 
not  violated  any  of  the  laws  in  regard  to  sell- 
ing to  students  or  minors,  etc.,  and  providiug 
for  the  issuance  of  a  permit  which  shall  be  filed 
with  the  county  judge,  article  7446,  requiring 
the  county  judge  to  set  the  application  for 
bearing  and  give  notice  of  the  petition,  and  au- 
thorising certain  property  owners  to  contest  the 
granting  of  the  license,  and  article  7436,  author- 
izing the  comptroller  to  revoke  licenses,  there  is 
no  statutory  justification  or  authority  for  cir^ 
culating  a  petition  to  the  comptroller  protest- 
ing against  the  granting  of  a  new  license  to  a 
saloon  keeper  months  before  the  expiration  of 
his  license,  and  at  a  time  when  no  application 
for  a  new  license  is  pending,  and  charges  there- 
in against  the  saloon,  keeper  are  neither  abso- 
lutely nor  qualifiedly  privileged,  especially  as 
in  cases  justifying  communications  between  par- 
ties interested  in  a  subject-matter,  the  privilege 
apparently  does  not  apply  when  the  communica- 
tions are  published  and  others  not  interested  al- 
lowed to  become  acquainted  with  their  contents, 
as  is  done  by  circulating  a  petition  and  obtain- 
ing signatures  from  any  persons  desiring  to 
sign  it 

Appeal  from  District  Gourt,  Medina  Ooan- 
ty ;  R.  H.  Burney,  Judge. 
Action  by  Walter  Koehler  against  .W.  L. 


9For  Mher  cases  see  sanw  topic  and  KBT-NUUBER  In  all  Kej-Numbered  DlseaU  and  Indexes 
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Dubose  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Davis  &  Long  and  Ward  &  Blckett,  all  of 
Ban  Antonio,  and  V.  H.  Blocker,  of  Hondo, 
for  appellant  Hertzberg  &  KerdievUle  and 
O.  O.  Harris,  all  of  San  Antonio,  Mack 
Kerdieville,  of  Devlne,  De  Montel  &  Fly,  of 
Hondo,  and  John  T.  Briscoe  and  R.  I/.  Mar- 
shall, both  of  Devlne,  for  appellees. 

PLT,  C.  J.  This  la  a  suit  for  damages  In- 
stituted by  appellant  against  W.  L.  Dubose 
and  66  others.  It  was  alleged  that  the  dam- 
ages arose  from  the  publication  and  circula- 
tion of  two  written  instruments.  A  general 
demurrer  and  special  exception  were  sus- 
tained to  the  petition. 

The  first  instrument  was  signed  by  appel- 
lees, and  the  other  was  not  signed.     The 
signed  document  is  as  follows: 
"To  the  Hon.  H.  B.  Terrell,  State  Comptroller, 

Austin,  Texas: 

"We,  the  undersigned,  citizens,  taxpayers  and 
heads  o{  families,  including  business  men,  doc- 
tors, ministers,  lawyers,  and  school-teachers, 
residents  of  Devine,  Medina  county,  Texas, 
want  to  file  their  remonstration  against  the 
granting  of  a  new  license  to  one  Walter  Koehl- 
er,  who  operates  a  county  line  saloon  on  Bexar 
and  Atascosa  county  lines,  just  inside  of  Bexar 
county. 

"We  submit  that  the  place  is  within  eleven 
miles  of  our  town,  and  uat  there  is  no  police 
protection  at  or  near  the  place  where  the  saloon 
is  operated;  that  minors  frequent  the  place 
from  over  a  great  section  of  this  county  and 
seem  to  experience  no  difficulty  in  finding  some 
one  who  will  buy  the  liquor  for  them. 

"We  are  having  troutde  in  our  school  on  ac- 
count of  the  temptation  to  boys  that  are  in 
school,  among  whom  are  young  men  who  are 
sent  here  from  distance  to  our  school. 

"We  further  aver  the  fact  to  be  that  there 
are  fights  and  brawls,  constantly  happening  in 
and  near  the  saloon,  toe  same  being  on  highway 
over  which  hundreds  of  people  have  to  pass  en 
route  to  San  Antonio,  and  occasionally  there 
are  murders  committed  by  drunken  men;  that 
only  recently  a  boy  from  this  town  was  cut  and 
slashed  by  drunken  Mexicans  there,  from  which 
wounds  be  is  not  expected  to  live;  that  lives  of 
women  and  children  who  must  of  necessity  pass 
there  are  in  danger. 

"Wherefore  we  remonstrate  against  a  new  li- 
cense being  issued  at  the  expiration  of  the  pres- 
ent one. 

"Dated  at  Devine  this  the  16th  day  of  Oc- 
tober, A.  D.  1916. 

"Respectfully  submitted." 

Signed  by  W.  L.  Dubose  and  66  other  defend- 
ants. 

The  unsigned  instrument  Is  as  follows: 
"To  the  Honorable  H.  B.  Terrell,  State  Comp- 
troller, Austin,  Texas:  • 

"We,*  the  undersigned  citizens,  taxpayers  and 
heads  of  families,  including  business  men,  doc- 
tors, ministers,  lawyers  and  school-teachers,  resi- 
dents of  Lytle,  Atascosa  county,  Texas,  take 
leave  to  file  this  our  remonstration  against  the 
granting  of  a  new  license  to  one  Walter  Koehler 
who  operates  a  county  line  saloon  on  the  Bexar 
nnd  Atascosa  county  lines  just  inside  the  Bexar 
county  line  on  the  Laredo-San  Antonio  road. 

"We  submit  that  the  place  is  within  a  mile 
and  a  half  of  our  little  town,  and  the  place  has 
no  police  protection  whatever:  that  our  minor 
boys  have  no  trouble  in  finding  some  one  who 
will  buy  liquor  for  them  and  that  the  place  is 


operated  to  ruin  and  debauch  the  young  men  of 
this  section,  while  they  are  yet  of  tender  age 
and  unable  to  withstand  the  temptation  to  drink 
on  account  of  their  minority. 

"We  pride  ourselves  in  maintaining  an  extra 
good  school,  but  we  aver  the  fact  to  be  that  the 
saloon  in  a  large  measure  counteracts  our  efforts 
in  the  direction  of  education  and  undoes  the 
work  of  our  school. 

"We  lay  no  special  blame  upon  the  man  who 
operates  the  place,  for  we  believe  he  tries  to 
rnn  tho  same  according  to  law.  but  owing  to 
the  fact  that  there  are  no  officers  present  to  as- 
sist him,  it  is  common  practice  for  certain  un- 
scrupulous persons  to  buy  for  and  deliver  to 
minors  aU  the  liqaor  they  want  and  that  owing 
to  the  inherent  hell  in  the  commodity  sold  young 
men  whom  proud  mothers  had  hoped  to  proffer 
their  state  and  nation  as  good  citisens,  are  in  a 
fortnight  couverted  into  drunken  wretches  and 
laid  at  t£eir  feet. 

"Wherefore  we  remonstrate  against  a  new  li- 
cense being  issued  at  the  expiration  of  the  pres- 
ent one. 

"Witness  our  hands  at  Lytle,  Texas,  this  the 
16th  day  of  October.  A.  D.  1»16." 

The  two  instruments  were  copied  Into  the 
I>etition,  and  libel  was  declared  upon  thoin. 
If  the  instruments,  or  either  of  them,  con- 
tain libelous  matter,  the  general  demurrer 
should  not  have  been  sustained,  for  the  peti- 
tion contains  every  allegation  necessary  to 
establish  the  cause  of  action,  employing  some 
pertinent  innuendoes  stated  as  arising  from 
the  publications  of  the  papers. 

In  1901  the  Twevty-Seventh  Legislature 
passed  the  first  civil  libel  law  ever  enacted 
in  Texas;  prior  to  that  time  the  commoa 
law  being  the  only  guide  in  libel  cases,  ex- 
cept in  so  far  as  certain  publications  had 
been  penalized  by  the  Legislature,  such  as 
the  imputntlon  of  a  want  of  chastity  to  a  fe- 
male. Hatcher  v.  Range.  98  Tex.  85,  81  S. 
W.  289;  Ouistl  v.  Galveston  Tribtme,  Kt,". 
Tex.  497,  150  S.  W.  874,  152  S.  W.  167.  It 
has  been  held,  and  we  think  properly  so,  that 
the  law  of  1901  was  enacted  to  compr^end 
and  embrace  the  entire  subject  of  libel  la 
civil  causes,  without  reference  to  rules  or  prec- 
edents In  this  or  other  states.  Not  only  does 
the  statute  cover  all  actionable  cases  of  libel 
In  this  state,  but  it  has  given  rights  to  tho!<(> 
who  are  the  subjects  of  libel,  not  accorded 
to  them  under  the  common  law.  The  law. 
as  enacted  In  1901  (Acts  27th  Leg.  c.  26),  is 
as  follows,   omitting  the  emergency  clause: 

"Section  1.  A  libel  is  a  defamation  expressed 
in  printing  or  writing,  or  by  signs  and  pictures, 
or  drawings,  tending  to  blacken  the  memory  of 
the  dead,  or  tending  to  injure  the  reputation  of 
one  who  is  alive,  and  thereby  expose  him  to  pub- 
lic hatred,  contempt  or  ridicule,  or  financial  in- 
jury, or  to  impeach  the  honesty,  integrity  or 
virtue  or  reputation  of  any  one,  or  to  publish 
the  natural  defects  of  any  one,  and  thereby  ex- 
pose such  person  to  public  hatred,  ridicnle  or 
financial  injury. 

"Sec.  2.  In  any  action  for  libel  the  defendant 
may  give  in  evideuce.  if  specially  pleaded,  in 
mitigation  of  exemplary  or  punitive  damages, 
the  circumstances  and  intentions  under  which 
the  libelous  publication  was  made,  and  any 
public  apology,  correction  or  retraction  made 
and  published  by  him  of  the  libel  complained  of. 
The  truth  of  the  statement  or  statements  in 
such  publication  shall  be  a  defense  to  such  ac- 
tion. 
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"Sec.  3.  The  publication  of  the  followins  mat- 
ters by  any  newspaper  or  periodical.  a«  aeiined 
in  Motion  1,  shall  be  deemed  privileged,  and 
shall  not  be  made  the  basis  of  any  action  for 
libel  without  proof  of  actual  malice. 

"1.  A  fair,  true  and  impartial  account  <rf  the 
proceedings  in  a  court  of  justice,  onless  the 
court  prohibits  the  publication  of  the  same, 
when  in  the  judgment  of  the  court  the  ends  of 
justice  demand  that  the  same  should  not  be 
published,  and  the  court  so  orders:  or  any  other 
official  proceedinm  authorised  by  law  In  the  ad- 
mioiatration  of  the  law. 

"2.  A  fair,  true  and  impartial  account  of  all 
executlTe  and  legisIntiTe  proceedings  that  are 
made  a  matter  of  record,  including  reports  of 
iegislative  committees,  and  of  any  debate  in  the 
Leidalature  and  in  its  committees. 

3.  A  fair,  true  and  impartial  account  of  pub- 
lic meetings,  organized  and  conducted  for  pub- 
lic purposes  only. 

"4.  A  reasonable  and  fair  comment  or  criti- 
cism of  the  official  acts  of  public  officials  and  of 
other  matters  of  public  concern  published  for 
general  information. 

"JSec.  4.  Nothing  in  this  act  shall  be  construed 
to  amend  or  repeal  any  penal  law  on  the  sub- 
ject of  libel,  nor  to  take  away  any  existing  de- 
fense to  a  civil  action  for  libel,  nor  shall  this  act 
affect  any  suits  now  pending,  or  that  may  here- 
after be  brought  upon  a  cause  of  action  arising 
prior  to  the  taking  effect  of  this  act" 

[1]  Id  section  4  of  tbat  law.  It  Is  distinct- 
ly and  clearly  provided  tbat  certain  existliig 
matters  and  things  shall  not  be  affected  by 
the  act,  each  matter  being  specified.  The 
first  is  penal  laws  as  to  libel,  the  second, 
defenses  to  civU  actions  for  libel,  and  the 
third,  as  to  cases  arising  before  the  law 
was  enacted.  If  the  provision  is  clear  as 
to  penal  statutes.  It  Is  equally  clear  as  to 
defenses  in  civil  cases.  No  one  has  ever 
questioned  the  fact  that  the  law  did  not 
affect  penal  laws,  and  there  can  be  no 
doubt  tliat  defenses  existing  theretofore  in 
civil  actions  for  libel  are  no  more  affected 
than  are  the  penal  laws  of  Texas.  It  would 
seem  that  no  other  reasonable  construction 
conld  t>e  placed  upon  the  statute  of  1901,  and 
while  setting  aside  all  other  definitions  of 
liliel,  the  Legislature  retained  the  common- 
law  defenses  as  well  for  all  citizens  as  for 
the  publishers  of  newspapers  or  periodicals. 
We  cannot  imagine  that  the  right  of  plead- 
ing and  proving  that  an  alleged  libel  Is  a 
privileged  matter  has  been  talien  away  from 
all  citizens  except  newspaper  and  periodical 
pnbllsbers,  and  no  authority  has  been  pro- 
duced which  holds  that  such  Is  the  case. 
Sncb  an  authority  would  be  directly  In  the 
face  of  the  statute.  It  is  dear  that  no  such 
holding  was  made  either  in  Walker  v.  Light 
Pub.  Co.,  30  Tex.  Civ.  App.  165,  70  S.  W. 
555,  or  in  Guistl  v.  Galveston  Tribune,  105 
Tex.  497,  150  S.  W.  874,  152  S.  W.  167.  In 
each  of  those  cases  the  courts  were  consid- 
ering the  question  from  the  standpoint  of 
tbe  plaintiff,  and  not  from  that  of  the  de- 
fendant. They  were  defining  the  rights  of 
plaintiffs  under  the  law  and  not  the  defenses 
guaranteed  by  the  law.  In  the  Walker  Case 
tbe  court  was  passing  upon  the  propriety  of 
tbe  ^tion  of  the  trial  court  in  sustaining  a 
general  demurrer  to  the  petition,  and  it  was 
^    200S.W.-16 


held  that  tbe  statute  gave  the  only  definition 
of  libel  that  could  be  used  in  this  state,  fully 
covering  the  subject.  The  matter  of  de- 
fenses was  not  considered.  The  sufficiency 
of  the  petition  was  the  only  question  before 
the  Supreme  Court  in  the  Guistl  Case,  and 
that  part  of  the  statute  as  to  the  preservation 
of  common-law  defenses  was  not  adverted 
to  or  discussed.  We  bold  tbat  the  language, 
"Nothing    in    this    act   shall    be    construed 

•  •  ♦  to  take  away  any  existing  defense 
to  a  dvil  action,"  preserved  and  secured  to 
defendants  all  defenses  as  they  existed  at 
common  law,  except  In  so  far  as  they  may 
be  affected  by  the  definition  of  libel  In  the 
first  section  of  the  act.  To  hold  that  no  one  . 
can  have  the  benefit  of  tbe  defense  of  a 
privileged  commnnlcatlon  except  publishers 
would  cause  the  man  who  advises  his  neigh- 
bor as  to  the  character  and  ability  of  a  doc- 
tor, lawyer,  merchant,  workman,  or  servant, 
or  tbe  witness  who  testifies  as  to  matters 
affecting  the  character  of  another,  or  the 
judge  who  renders  an  opinion,  to  l>e  without 
defenses  against  a  suit  for  libel.  It  cannot 
be  assumed  that  tbe  Legislature  intended  to 
create  any  such  condition,  and  the  plain  lan- 
guage of  tbe  statute  evidences  a  desire  to 
provide  against  any  such  condition  of  affairs. 
In  tbe  case  of  tbe  opinions  of  judges  render- 
ed since  the  law  of  1901  was  enacted,  and 
under  facts  occurring  since  that  time,  and 
in  regard  to  questions  asked  of  a  witness 
by  an  attorney,  it  has  been  held  that  they 
were  privileged  communications.  Allen  v. 
Earnest,  145  S.  W.  1101;  Kmegel  v.  Cbck- 
rell,  151  S.  W.  352.  These  decisions  would 
have  no  foundation  upon  which  to  rest  if 
the  comrocm  law  as  to  privileged  communica- 
tions had  been  destroyed  by  the  statute.    * 

[2]  In  1917  the  Legislature  enacted  an 
iiraeudment  to  the  law  of  1901,  which  Is  arti- 
cle 5598  of  the  Revised  Civil  Statutes  of 
1911,  as  follows: 

"Art.  5598.  Nothfaig  in  this  title  shall  be  con- 
strued to  amend  or  repeal  any  penal  law  on  the 
subject  of  libel,  nor  to  take  away  any  now  or 

•  *  •  heretofore  existing  defense  to  a  civil 
action  for  libel,  either  at  common  law  or  other- 
wise, but  all  such  defenses  are  hereby  express- 
ly preserved." 

The  effect  of  that  amendment  was  to  more 
explicitly  reserve  common-law  defenses,  and 
the  enactment  of  it  cannot  be  deemed  to 
be  a  legislative  construction  that  the  law 
of  1901  liad  deprived  defendants  of  common- 
law  defenses.  It  may  be  that  the  amendment 
was  enacted  to  meet  the  fact  that  the  part  of 
the  act  of  1901  ^as  to  defenses  was  not  in- 
serted by  the  codlfiers  in  the  Revised  Stat- 
utes of  1911.  The  fact  that  the  part  of  the 
act  in  question  was  omitted  from  the  stat- 
utes by  the  codlfiers  might  create  confusion 
and  lead  to  the  belief  that  a  portion  of  the 
law  had  been  repealed,  and  the  Legislature 
deemed  it  essential  or  expedient  to  remove 
all  doubts  in  connection  with  the  matter.  We 
hold  that  at  ho  time  since  the  enactment  of 
the  law  of  1901  has  any  one,  under  proper 
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circumstances,  been  deprived  of  common-law 
defenses  against  libel.     Berry  v.   State,   09 
Tex.  Or.  B.  602,  156  S.  W.  626. 
.  [3-Sl  In  the  first  documents  herein  copied 
it  was  stated  that: 

"Minors  frequent  the  place  from  over  a  ^eat 
section  of  this  county  and  seem  to  experience 
no  difficulty  In  finding  some  one  who  will  buy 
the  liquor  for  them." 

The  innuendo  that  this  charge  conveyed  the 
idea  that  appellant  had  been  guilty  of  sell- 
ing liquor  to  minors  pertinently  and  reason- 
ably arises  from  the  language  of  the  charge. 
To  frequent  a  place  means  "to  visit  often; 
to  resort  to  often  or  habitually."  Black's 
Law  Diet.  p.  525,  and  authorities  cited.  To 
frequent  the  saloon  as  charged  in  the  instru- 
ment might  mean  that  the  minors  entered  it 
and  remained  in  it  at  pleasure,  and  not  mere- 
ly that  they  assembled  in  the  vicinity  and 
sent  messengers  for  liquor.  The  innuendo  In 
the  petition  to  that  effect  was  fairly  drawn 
from  the  language,  and  also  the  selling  to 
an  agent  habitually  would  convey  the  idea 
that  the  liquor  was  knowingly  sold  to  be 
used  by  the  minors.  The  charge  tended  to 
injure  the  reputation  of  appellant  and  "ex- 
pose him  to  public  hatred,  conteiupt,  or  ridi- 
cule, or  financial  injury."  The  innuendo  is 
also  a  fair  one  that  the  charge  that  the  boys 
of  the  schools  were  being  tempted  meant  a 
▼lolanon  of  law  In  allowing  them  to  pur- 
chase intoxicating  liquors.  There  are  oth- 
er innuendoes  set  forth  in  the  petition  fairly 
dedudble  from  the  language  of  the  paper, 
which  as  a  whole  conveyed  the  impression 
that  the  saloon  was  the  rallying  place  for 
boys  in  the  surrounding  country,  and  that 
tb«y  were  being  debauched  by  the  use  of 
liquor  obtained  from  the  saloon,  and  also 
that  murder,  assaults,  and  other  crimes  were 
committed  with  impunity  in  the  saloon. 

[I]  The  second  instrument  copied  herein 
attempts  to  palliate  and  excuse  the  charges 
against  appellant,  but  we  do  not  think  that 
persons  making  the  charges  contained  in  the 
paper  can  escape  the  effects  of  their  language 
by  stating  that  although  liquor  is  sold  to 
minors  the  saloon  keeper  is  endeavoring  to 
run  the  saloon  according  to  law.  It  is  im- 
possible of  conception  that  liquor  should  be 
habitually  obtained  by  minors,  through  in- 
direct methods,  without  the  seller  discover- 
ing the  fraud.  The  charge  against  a  person 
of  crime  cannot  be  robbed  of  its  sting  by  con- 
stantly reiterating  that,  "lie  is  an  honorable 
man,"  as  was  attempted  by  the  Roman  orator 
at  Ciesar's  funeral. 

The  petition  can  be  attacked  upon  only  one 
other  groun^,  which  was  set  up  by  special 
exception,  although  the  general  demurrer 
raised  it  as  it  goes  to  the  very  life  of  the 
pleading,  and  that  is  that  the  two  instru- 
ments were  addressed  by  citizens  on  a  pub- 
lic matter,  to  the  comptroller  of  public  ac- 
counts, who  has  the  power  and  authority  to 
grant,  revoke,  or  refuse  licenses  to  sell  in- 
toxicating liquors  In  Texas. 


[7, 1]  There  are  two  classes  of  privileged 
occasions  or  communications,  the  first  abso- 
lute privilege,  and  the  second  qualified  priv- 
ilege. In  the  former  class  it  is  considered  in 
the  interest  of  the  public  welfare  that  all 
persons  should  be  permitted  to  utter  their 
sentiments  and  speak  their  thoughts  freely 
and  fearlessly  upon  all  questions  and  sub- 
jects, and  no  action  for  words  so  spoken  or 
written  can  be  sustained,  although  falsely 
made  with  express  malice.  This  class  of 
privileged  matter  is  founded  absolutely  on 
public  policy,  and  the  question  of  malice  cuts 
no  figure  in  connection  with  it.  Cases  of 
absolute  privilege  are  divided  Into  three 
classes,  and  they  are  not  extended  by  courts. 
They  are: 

"Proceedings  of  legislative  bodies,  judicial  pro- 
recdings,  and  military  and  naval  ofiicer«." 
Newell,  Slander  &  Libel,  §  505  et  seq. 

The  instruments  declared  on  In  this  case 
could  by  no  manner  of  construction  come 
within  the  purview  of  either  of  the  cases 
named  unless  they  be  classed  as  judicial  pro- 
ceedings. 

It  is  held  that  great  latitude  of  speech  is 
allowed  to  all  persons  in  the  conduct  and 
management  of  all  proceedings  having  for 
their  end  the  administration  of  justice.  In  a 
free  government  It  is  essentially  necessary 
In  the*feservatlon  of  rights  that  great  free- 
dom be  allowed  in  the  making  of  complaints 
and  accusations  with  the  end  in  view  of  hav- 
ing an  investigation,  the  execution  of  the 
laws  and  the  punishment  of  offenders,  and 
In  numerous  instances  it  has  been  held  that 
the  privilege  extends  not  only  to  regular 
courts  of  justice,  but  to  all  inquiries  before 
magistrates,  referees,  municipal,  military, 
and  ecclesiastical  bodies.  Newell,  Slan.  & 
Libel,  i  516,  and  list  of  authorities  In  note. 

The  American  rule  as  to  absolute  privilege 
In  judicial  proceedings  Is  not  so  broad,  it 
would  seem,  as  is  the  English,  which  abso- 
lutely exempts  from  liability  In  an  action  for 
libel  or  slander,  judges,  parties,  counsel,  and 
witnesses  for  language  used  In  the  course  of 
judicial  proceedings;  but  while  the  rule  as 
to  judges  Is  the  same  as  in  England,  tbe 
rule  in  this  country  is  qualified  to  the  ex- 
tent that  the  defamatory  words  must  be  ap- 
plicable, pertinent,  or  relevant,  to  the  mat- 
ter in  hand.  Hoar  v.  Wood,  44  Mass.  (3 
Mete.)  193;  McLaughlin  v.  Cowley,  127 
Mass.  316. 

It  has  been  stated  that  the  American  rule 
Is  that  false  accusations  contained  in  af- 
fidavits or  other  judicial  proceedings  by 
which  prosecutions  for  supposed  crimes  are 
commenced,  or  in  any  other  papers  in  the 
course  of  judicial  proceedings,  are  not  ab- 
solutely protected,  and  the  party  making 
them  is  liable  to  an  action  If  actual  malice 
be  averred  and  proved.  Such  aflSdavlts  cao- 
not  be  made  a  cloak  for  private  malice,  but 
must  be  made  in  good  faith  to  tribunals 
having  Jurisdiction  of  tbe  matter.  Newell, 
Slander  &  Libel,  ^  550,  and  oases  reviewed. 
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Even  If  the  comptroller  of  public  accoonta 
be  an  administrative  otllcer  with  quasi  Judl- 
dal  powers,  under  which  he  could  pursue  an 
Investigation  as  to  a  seller  of  Intoxicating 
liquors,  or  has  the  power  to  grant  or  with- 
hold a  license  for  the  sale  of  liquor,  under 
the  authority  mentioned  the  party  seeking 
such  revocation  or  refusal  to  grant  a  license 
might  be  held  for  libel  If  he  Is  actuated  by 
malice  in  the  charges  he  may  make  to  gain 
such  revocation  or  refusal  of  Ucense. 

[I.  II]  Qualified  privilege  extends  to  all 
commnnlcatlons  upon  any  subject-matter  In 
which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has  a  du- 
ty to  a  person  having  a  corresponding  inter- 
est or  duty,  made  In  good  faith,  and  the  priv- 
ilege emtnraces  cases  where  the  duty  Is  not 
a  legal  one,  but  where  It  Is  of  a  moral  char- 
acter of  Imperfect  obligation.  The  occasion 
on  which  the  communication  was  made 
would  rebut  the  Inference  of  malice  prima 
fade,  and  it  would  devolve  upon  the  party 
complaining  to  allege  and  prove  malice. 
Aahcroft  v.  Hammond,  197  N.  Y.  488,  90  N. 
B.  X117 ;  Flanagan  v.  McLane,  87  Conn.  220, 
87  AtL  727,  88  Aa  96;  Ott  v.  Murphy,  160 
Iowa,  730,  141  N,  W.  463. 

[11]  It  cannot  consistently  be  contended 
that  a  communication  addressed  to  the 
comptroller  is  a, paper  filed  In  a  Judicial  pro- 
ceeding. That  ofllcer  Is  placed  by  the  Con- 
stitution In  the  executive  department  of  the 
state,  and  he  has  no  constitutional  authority 
to  perform  any  judicial  act  Under  the  stat- 
ute the  comptroller,  upon  receiving  an  appli- 
catlx«  'to  sell  Intoxicating  liquors  at  retail, 
Is  authorized  to  Issue  a  permit  to  the  appli- 
cant, if  satisfied  that  he  Is  entitled  to  the 
same,  and  then  the  county  judge  is  author- 
ized to  Issue  the  license.  Either  the  county 
judge  or  comptroller  may,  under  certain  cir- 
cumstances, revoke  the  license  to  sell  liquors. 
Articles  7435,  7436,  Rev.  Stats.  It  has  been 
held  that  the  enumerated  powers  given  the 
comptroller  are  ministerial,  and  not  judicial, 
and  that  if  an  attempt  was  made  to  confer 
Judicial  powers  upon  the  comptroller,  such 
attempt  would  be  unconstitutional  and  void. 
Railway  v.  Shannon,  100  Tex.  379,  100  S. 
W.  138,  10  U  R.  A.  (N.  8.)  681;  Baldacchi 
V.  Goodlet  (Tex.  Civ.  App.)  146  S.  W.  32B. 

The  highest  dignity  that  could  possibly  be 
conferred  upon  the  acts  of  the  comptroller 
in  this  connection  would  be  to  class  them  as 
quasi  Judicial,  and  we  doubt  that  the  com- 
munication could  be  even  classed  as  pro- 
ceedings in  a  quasi  Judicial  proceeding, 
which  Is  one  resembling  a  judicial  proceed- 
ing, the  two  being  separated  by  Intrinsic  dif- 
ferences, bowevw.  The  only  ground,  then, 
upon  which  the  communications  can  be  class- 
ed aa  privileged,  is  that  they  were  drawn 
and  addressed  by  parties  prompted  by  a  du- 
ty owed  either  to  the  public  or  to  a  third 
patty,  or  that  the  parties  have  an  Interest 
in  the  subject-matter  which  is  communicat- 


ed to  another  having  a  corresponding  inter- 
est, the  parties  making  the  communication 
In  good  faith  and  without  actual  malice. 

To  sum  up  the  matter,  we  conclude  tha( 
the  communications  were  not  made  In  a  Ju- 
dicial proceeding,  and  that  the  publishers  of 
the  statements  will  be  guilty  of  libel  if  it 
be  shown  that  the  accusations  were  made 
in  bad  faith  and  with  malice  towards  ap- 
pellant. 

[12]  It  is  contended  that  under  the  right 
of  petition  given  by  the  state  Constitutloa 
the  communications  addressed  by  appeUees 
to  a  state  officer  are  privileged.  The  right 
of  petition  has  always  been  an  Anglo-Saxon 
demand,  and  one  of  the  grievances  set  forth 
In  the  Declaration  of  Independence  against 
the  English  king  was  that  he  had  answered 
their  repeated  petitions  for  redress  "only 
by  repeated  injury."  The  first  amendment  to 
the  federal  Constitution  reserves  the  right  of 
"the  people  to  peaceably  assemble  and  to 
petition  the  government  for  a  redress  of 
grievances."  It  is  clear  that  by  the  two 
documents  mentioned  the  right  to  petition 
the  government  for  governmental  redress  of 
injuries  Inflicted  by  governmental  agencies 
was  kept  in  view  and  sought  to  be  preserv- 
ed and  protected.  Upon  those  declarations, 
the  declaration  In  the  BlU  of  Rights  of  the 
Constitution  of  Texas  is  founded  (article  1, 
{  27),  which  recites: 

"The  citizois  shall  have  the  right,  In  a  peace- 
able manner,  to  assemble  together  for  their 
common  good,  and  apply  to  those  invested  with 
tie  powers  of  government  for  redress  of  griev- 
ances, or  other  purposes,  by  petition,  address,  or 
remonstrance." 

The  right  of  petition,  guarded  and  pro- 
tected by  the  Constitution,  was  not  given 
to  protect  citizeus  who  might  attack  the  char- 
acter or  malign  the  acts  of  the  individual  cit- 
izen, although  addressed  to  an  officer  of  the 
state,  but  in  every  Instance  In  which  the 
right  of  petition  has  been  sustained  it  has 
been  when  the  object  was  to  obtain  some  re- 
dress as  to  governmental  acts  or  the  exer- 
cise of  some  governmental  agency  general 
in  its  character.  The  right  was  not  given  to 
shield  attacks  upon  private  reputations  or 
assaults  upon  private  characters.  No  case 
is  cited  that  will  sustain  the  contention  that 
citizens  have  the  absolute  privilege  to  at- 
tack the  motives  and  assail  the  acts  of  a 
private  citizen  of  libel  no  matter  howi  much 
malice  may  have  actuated  those  publishing 
the  petition,  The  Constitution  seeks  to  se- 
cure liberty  and  not  licentiousness.  In  the 
case  of  Conuellee  v.  Blanton,  163  S.  W.  404, 
the  petition  was  drawn  for  the  pardon  of  a 
convict,  was  addressed  to  the  Governor,  and 
the  alleged  libel  of  which  complaint  was 
made  was  a  criticism  of  the  district  judge 
who  tried  the  cause.  The  communication 
was  held  to  be  for  a  redress  of  grievances 
against  the  government  by  the  citizens,  and 
was  also  a  part  of  the  judicial  proceedings 
in  the  case.    The  court  said: 


Digitized  by 


Google 


244 


200  SOUTHWESTHDN  REPORTES 


(Tes, 


"If  the  judicial  proceedings  which  culminated 
in  thfi  conviction  were  absolutely  privileged, 
why  8bould  not  the  same  immunity  be  extended 
*  *  *  to  a  higher  power  to  annul  that  judg- 
ment in  part?" 

The  criticism  in  tlie  apijlioation  was  one 
of  a  branch  of  the  government,  and  redress 
was  l)eing  sought  from  anotlier  branch.  Ap- 
pellees ask: 

"If  you  could  not  libel  a  district  judge  in  a 
petition  to  the  Governor,  how  could  you  iiticl  a 
saloon  man  in  a  petition  to  the  comptroller?" 

The  two  are  totally  different,  I)ecau8e  one 
petition  is  for  redress  of  a  grievance  against 
a  branch  of  the  government,  and  the  other 
against  an  individual.  We  think  the  dif- 
ference is  apparent.  None  of  the  decisions 
dted  by  appellees  sustain  their  contention. 
We  think  the  case  of  Belo  t.  Wren.  63  Tex. 
722,  correctly  decides  the  law  applicable  to 
this  rase,  and  we  bold  that  petitions  of  the 
character  of  those  circulated  by  appellees 
are  not  absolutely  privileged. 

There  tielng  no  grievance  against  the  gov- 
ernment sought  to  be  corrected  by.  the  com- 
munication to  the  comptroller,  there  being  no 
complaint  against  bis  act  or  that  of  any 
other  branch  of  the  state  govei-nment,  the 
right  given  by  federal  and  state  Constitu- 
tions to  petition  does  not  authorize  or  Justi- 
fy the  coiiunnnlcation  addressed  to  the  comp- 
troller, and  It  is  pertinent  to  consult  tbe 
statutes  in  regard  to  granting  and  revok- 
ing licenses  to  sell  Intozicating  liquors  to 
ascertain  If  there  Is  any  authority  given 
that  would  justify  the  circulation  of  a  pa- 
per foD  signers  In  which  a  citizen  is  attack- 
ed ana  his  character  traduced.  The  two 
papers  were  evidently  circulated  promiscu- 
ously in  the  community,  and  it  is  presum- 
able that  many  saw  it  who  refused  to  sign 
either  of  them,  for  one  intended  for  a  cer- 
tain locality  failed  to  obtain  any  signatures 
whatever. 

[13]  It  te  provided  in  article  7435,  Rev. 
Staitute^  that  any  person  desiring  to  obtain  a 
retail  liquor  dealer's  license  shall,  before 
iillng  bis  petition  for  such  license,  make  ap- 
plication under  oath  to  the  comptroller  of 
public  accounts  of  this  state  for  a  permit  to 
apply  for  the  license.  In  that  affidavit  the 
person  is  required  to  swear  that  he  has  not 
violated  any  of  the  laws  in  regard  to  liquor 
selling,  such  as  selling  to  students  or  mi- 
nors, or  permitting  the  latter  to  enter  and  re- 
main in  the  place  of  business;  as  to  the 
hours  of  closing  the  saloon,  and  others.  Upon 
receiving  tbe  affidavit,  which  is  set  out  in 
full  in  tbe  statute,  tbe  comptroller  after 
filing  it  and  being  satisfied  shall,  upon  pay- 
ment of  $2,  issue  tbe  permit,  which,  together 
with  a  copy  of  the  ax>plication,  shall  be  filed 
with  tbe  county  Judge.  Upon  such  filing  tbe 
person  desiring,  the  license  shall  file  a  pe- 
tition as  required  by  article  7435,  and  shall 
make  certain  required  statements  as  to  him- 
self, and  when  the  petition  with  the  permit 
and  affidavit  from  comptroller  is  filed  the 


tbe  county  Judge  shall  set  the  same  for  hear- 
ing at  a  time  not  less  than  10  nor  more  tban 
20  days  from  the  filing  of  the  same,  and  It 
is  required  that  notice  of  the  petition  being 
filed  shall  be  given,  with  the  substance  there- 
of, by  posting  on  the  courthouse  door,  and 
the  petition  shall  be  open  for  inspection  to 
any  one,  and  certain  property  owners  may 
contest  tbe  granting  of  the  license.  TTiat 
is  tbe  only  method  provided  in  the  statute 
for  contesting  the  issuance  of  a  license  to 
sell  liquor.    Article  7446,  Rev.  Stats. 

There  is  nothing  in  the  statute  to  indicate 
that  it  was  ever  contemplated  that  persons 
residing  in  the  country  surrouqding  the  loca- 
tion of  a  saloon  would  be  justified  and  an- 
thorized  to  circulate  a  communication  to  a 
state  officer,  months  before  the  time  for  tbe 
expiration  of  a  liquor  license  which  is  Uxed 
by  law,  and  with  the  knowledge  of  which 
time  of  expiration  the  parties  are  charged. 
In  which  communication  the  motives,  the 
manner  of  conducting  the  business,  and  the 
dire  results  to  tbe  community  are  set  forth 
and  the  request  made  that  no  other  license 
shall  be  granted  tbe  liquor  dealer  when  his 
license  expires.  No  present  action  was  re- 
quested In  this  instance  of  the  comptroller 
but  months  afterwards  when  the  license  shall 
expire  he  is  asked  to  take  sudi  action.  The 
signers  or  publishers  of  tbe  commnnication 
bad  no  right  or  authority  to  presume  that 
more  tban  a  half  year  afterwards  appellant 
would  swear  to  falsehoods  in  endeavoring  to 
obtain  a  permit  from  the  comptroller,  or 
even  that  lie  would  desire  to  continue  the 
business  in  which  he  was  engaged.  No  revo- 
cation of  tbe  license  was  sought  or  desired, 
no  present  relief  was  requested,  but  antici- 
pating that  months  in  the  future  a  false  and 
perjured  application  for  a  new  license  would 
be  filed  In  the  office  of  the  comptroller,  in- 
struments filled  with  grave  charges  against 
tbe  dealer  were  circulated  In  two  counties, 
and  months  afterward  sent  to  the  comptrol- 
ler. 

By  article  7436  tbe  comptroller  is  given 
the  authority  to  revoke  liquor  licenses,  and 
it  is  indicated  that  Information  leading  to 
such  revocation  may  be  obtained  through  se- 
cret information  from  any  one;  provision 
being  made  to  prevent  the  disclosnre  of  tbe 
informer.  There  is  nothing  in  that  statute. 
If  a  revocation  had  been  sought,  which  would 
justify  the  circulation  of  defamatory  mat- 
ter addressed  to  tbe  comptroller.  There  is 
nothing  in  tbe  statutes  of  Texas  anthorizlng 
or  Justifying  tbe  signing  and  pahllcation  at 
such  publications  as  are  declared  on  by  ap- 
pellant 

In  cases  Justifying  communications  be- 
tween parties  both  of  whom  are  interested 
in  the  subject-matter,  it  does  not  seem  to  be 
contemplated  that  tbe  communication  should 
be  made  to  any  but  the  interested  party, 
and  when  such  communications  are  publish- 
ed and  others  not  interested  allowed  to  be- 
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come  acquainted  wltb  ttaeir  contents  the 
character  of  privilege  Is  removed  and  the 
statofl  of  lihel  fixed.  Newell,  Slan.  ft  Libel, 
{  56a 

The  statute  provides  for  the  comptroller 
being  satisfied  before  he  grants  a  permit, 
and  no  donbt  a  citizen  might  agree  with  oth- 
ers to  draw  np  a  petition  which  each  would 
sign,  and  present  to  the  comptroller  in  order 
to  prevent  the  Issue  of  a  permit  to  a  man 
applying  for  the  same  and  the  commnnlca- 
tion  would  be  privileged,  but  that  would  be 
a  different  proceeding  from  one  in  wbich  a 
petition  is  circulated  in  a  comniiulty  and 
itiguatures  obtained  from  any  periMus  desir- 
ing to  sign  it.  assailing  the  character  and  ac- 
tions of  a  citizen  who  has  not  applied  for  a 
license  and  who  might  never  apply.  Privi- 
l^ed  conunanications  cannot  I>e  extended  to 
that  dangerous  extent.  Sui)poBe  appellant 
had  not  applied  for  another  license ;  the 
injury  to  him  would  have  been  infiicted  on 
an  Imaginary  state  of  facts  having  no  foun- 
dation whatever.  It  would  be  a  singular 
rule  that  would  say  to  Itim,  that  as  he  might 
apply  for  a  license  he  conld  be  libeled  with 
impunity. 

Tbe  method  of  communication  may  strip 
a  privilege  of  its  character  and  transform  it 
into  a  libeL  Publicity,  unnecessary  and  un- 
called for  by  the  circumstances,  may  destroy 
a  privilege  and  lay  the  publisher  open  to  an 
action  for  libel.  Thus  in  an  ifinglish  case  it 
was  held  that  a  speech  made  by  a  nicuiber 
of  Parliament  was  absolutely  privileged,  but 
if  the  speech  was  printed  and  circulated  it 
woald  be  libelous.  Newell  on  Slander  &  Li- 
l-el,  I  428,  subd.  10.  It  is  stated  to  bi^  the 
rule  that,  while  a  petition  to  the  Legislature 
relevant  to  proceedings  that  are  pertinent  is 
absolutely  privileged,  a  publication  of  such 
ItetltliMi  to  others,  not  members  of  the  Legis- 
lature, is  not  privileged.  Newell,  Slander  & 
Libel,  f  510.  It  would  seem,  therefore,  that 
if  the  petition  to  the  comptroller,  properly 
handled,  would  have  been  privileged,  it  lost 
its  privil^ed  character  by  being  published 
throughout  the  community. 

The  truth  of  the  matter  alleged  in  the 
documents  circulated  by  appellees  would  be 
a  complete  defense  to  the  action  for  libel. 
Rer.  ijtats.  art.  5596;  San  Antonio  IJght  I'ub. 
Co.  V.  Lewy,  52  Tex.  Civ.  App.  22,  113  S.  W. 
574;  Wheless  v.  Davis  (Tex.  Civ.  App.)  122 
S.  W.  929.  Of  course  the  bui-den  of  alleging 
and  proving  the  truth  of  the  statements  in 
the  two  instruments  would  rest  upon  ap- 
pellees* 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

Tbe  defamatory  statements  made  in  the 
petitions  circulated  by  appellees  were  not 
published  to  prevent  the  granting  of  a  liquor 
license  or  for  the  purpose  of  revoking  one. 


Had  the  petitions  l^n  circulated  and  then 
placed  before  the  comptroller  at  a  time  when 
a  request  for  a  liquor  license  was  pending 
before  that  officer,  or  if  they  had  been  made 
and  presented  to  procure  a  revocation,  a  dif- 
ferent case  would  have  been  presented.  A 
revocation  of  appfllant's  liquor  license  was 
not  sought,  and  he  had  made  no  applica- 
tion for  a'  license  to  sell  liquor.  Tlie  peti- 
tions would  have  been  just  as  pertinent,  and 
the  petitioners  would  have  had  the  snnie 
right  to  plead  privilege,  if  apiiellant  had 
been  nmnlng  a  grocery  store  Instead  of  a 
saloon,  and  appellees  had  conceived  the  Idea 
that  he  might  at  some  time  in  the  future 
desire  a  liquor  license.  This  answers  the 
excerpt  from  25  Cyc.  389,  and  the  other  au- 
thorities are  not  in  itoint  that  are  cited  in 
the  motion.  All  of  them  are  in  regard  to 
petitions  or  reports  on  matters  pending  be- 
fore lawfully  constituted  authorities. 

In  ortler  to  remove  any  donbt  as  to  some 
language  used  in  our  former  opinion,  we 
hold  that  the  communications  circulated  by 
appellees  were  not  absolutely  or  quallfledly 
privileged,  and  that  the  only  defense  to  any 
defamatory  matter  that  may  be  contained  in 
them  is  the  truth  of  such  matter. 

The  motion  for  rehearing  is  overruled. 


WESTERN  INDEMNITY  CO.  et  al.  v. 
BERRY.     (No.  5046.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jan.  9,  1918.) 

MUMCIPAI.  COBPOBATIOSS  *=»705(12)— .IlTNET 

Busses— LiABiLrrr  of  Owner  ano  Subett 

FOR  Injcbies. 
Where  a  city  ordinance,  in  effect,  provided 
that  if  a  jitney  bus  owner's  servant  put  an- 
other man  in  his  place  without  authority  from 
tbe  owner,  the  owner  should  suffer  for  such  sub- 
stitute's negligence,  rather  than  tbe  passengers 
and  public,  and  required  the  owner  to  give  bond, 
tbe  owner  of  a  jitney  and  the  surety  on  his  bond 
were  liable  for  injuries  to  a  pedestrian  on  a 
sidewalk,  injured  by  the  defective  condition  of 
the  bus  when  operated  by  the  driver  for  one  who 
operated  the  car  for  the  owner  on  a  percentage 
basis,  with  a  guarantee  of  $2.50  a  day,  tbe  ordi- 
nance requiring  the  operation  of  the  bus  on  cer- 
tain schedules  under  penalty  of  forfeiture  of 
license,  so  that  the  operator  on  a  percentage 
basis  bad  to  secure  some  one  to  relieve  him  at 
meal  times. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  R.  B.  Minor,  Judge. 

Suit  by  T.  C.  Berry  against  the  Western 
Indemnity  Company,  M.  Canet,  and  another. 
From  a  Judgment  for  plaintiff,  the  defendant 
company  and  Canet  appeal.    AfiBrmed. 

Terrell  &  Terrell  and  Jno.  W.  Turner,  all 
of  San  Antonio,  for  appellants.  Perry  J. 
Lewis,  H.  C.  Carter,  Champe  G.  C3arter,  and 
Randolph  L.  Carter,  all  of  Sau  Antonio,  for 
appellee. 


4s»n>r  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlgeats  and  Indexes 
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MOURSUND,  J.  T.  C.  Berry  sued  M. 
Canet,  Chas.  Russell,  Jr.,  and  the  Western 
Indemnity  Company  for  damage  on  account 
of  Injuries  sustained  by  Mm  while  a  passen- 
ger on  an  automobile  owned  by  M.  Canet  and 
alleged  to  have  been  operated  by  Chas.  Rus- 
sell as  agent  of  said  M.  Canet  in  the  Jitney 
service  as  a  common  carrier. 

Plaintiff  alleged  that  the  automobile  was 
suddenly  turned  into  the  curb  and  overturn- 
ed, throwing  plaintiff  to  the  ground.  The 
specific  acts  of  negligence  alleged  were: 
(1)  That  the  car  was  being  operated  at  a  neg- 
ligent and  dangerous  speed,  cpntrary  to  the 
criminal  ordinances  of  the  city  of  San  Anton- 
io ;  (2)  that  the  automobile  was  in  a  defec- 
tive and  dangerous  condition,  with  a  serious 
defect  in  the  steering  gear,  it  being  alleged 
that  both  defendants  knew  of  such  defect  or 
by  the  exercise  of  ordinary  care  could  have 
known  of  It,  and  nevertheless  negligently 
operated  the  automobile  and  failed  to  repair 
the  defect;  (3)  that  Riusell  turned  Into  the 
curb  and  failed  to  turn  off  the  power  and 
apply  the  brakes;  (4)  that  Canet  was  neg- 
ligent in  permitting  Russell  to  operate  the 
automobile  as  Russell  was  a  reckless  and 
incompetent  driver,  and  at  the  time  was  not 
18  years  of  age  as  required  by  ordinance  of 
the  city.  Plaintiff  alleged  that  "in  operating 
said  automobile  as  aforesaid,  Charles  Rus- 
sell, Jr.,  was  acting  In  the  course  of  his  em- 
ployment as  an  agent  of  M.  Canet" 

The  Westeim  Indemnity  Ccmpany;  was 
made  a  party  defendant  by  reason  of  the 
execution  by  it  of  a  bond  payable  to  per- 
sons injured  in  said  automobile,  while  neg- 
ligently operated  as  a  Jitney.  Said  bond  was 
attached  to  the  petition,  and  was  for  the  sum 
of  $5,000. 

Defendant  M.  Canet  and  Western  Indem- 
nity Company  answered  separately  by  gen- 
eral demurrer,  general  denial,  and  specially 
denied  that  the  defendant  Russell  was  ihe 
agent  of  M.  Canet,  and  further  denied  any 
negligence  by  Canet  as  to  the  defects  alleged 
and  as  to  the  hiring  of  Russell.  It  was  fur- 
ther alleged  that  contrary  to  plaintiff's  com- 
plaint, defendant  Canet  had  discontinued  the 
operation  of  said  car  as  a  Jitney  a  short 
while  before  the  accident  and  had  leased 
same  to  one  F.  J.  Fuesscll  at  a  flat  rental  of 
12.50  per  day ;  that  Russell  was  an  employ^ 
of  Fuessell's  and  Canet  did  not  even  know 
him.  The  Western  Indemnity  Company 
adopted  Canet's  answer  and  pleaded  that  as 
it  was  liable  under  Its  bond  for  such  damag- 
es only  as  might  be  occasioned  by  the  neg- 
ligent acts  of  the  principal,  Mr.  Canet,  his 
agent,  or  employ^,  and  as  it  appeared  that 
the  defendant  Russell  was  not  such  agent 
or  employ^,  no  liability  existed  against  it 
as  surety.  It  further  pleaded  that  the  leas- 
ing of  the  Jitney  by  Canet  to  Fuessell  with- 
out Its  knowledge  or  consent  (operated  as  a 
release  of  its  liability  on  said  bond. 


By  supplemental  petition,  plaintiff  denied 
the  lease  to  Fuessell,  and  alleged  that  Bos- 
sell  and  Fuessell  were  both  agents  and  em- 
ployes of  Canet.  That  liability  could  not 
be  avoided  by  the  supposed  lease  because  it 
was  void  and  contrary  to  the  Jitney  ordi- 
nance.^ 

The  case  was  submitted  <m  special  issues, 
and  the  Jury  found:  (1)  That  the  car  in 
which  plaintiff  was  a  passenger  was  operat- 
ed negligently  as  alleged  in  plaintiff's  peti- 
tion; (2)  that  such  negligence  directly  caus- 
ed the  accident  and  the  injuries  to  plaintiff 
alleged  in  plaintiff's  petition;  (3)  that  the 
car  and  Its  steering  gear  was  in  a  defective 
condition  as  alleged  in  plaintiff's  petition; 
(4)  that  it  was  negllgeqpe  en  the  part  of 
Canet  "to  have  and  permit  said  car  to  be  in 
such  defective  condition" ;  (5)  that  this  neg- 
ligence directly  caused  the  accident  and  in- 
juries to  plaintiff  alleged  in  his  petltI<Hi; 
(6)  that  H.  J.  Fuessell  was  operating  the 
car  for  Canet  on  a  percentage  basis,  with 
a  guaranty  of  $2.50  per  day ;  (7)  that  there 
was  no  agreement  between  Canet  and  Fues- 
sell that  Fuessell  was  to  secure  some  one 
to  relieve  Fuessell  at  meal  times;  (8)  that 
the  amount  of  damages  which  would  com- 
pensate plaintiff  was  |5,000. 

Upon  such  verdict  Judgment  wu  entered 
In  favor  of  plaintiff  against  all  the  defend- 
ants for  $5,000,  and  the  Western  Indemnlty 
Company  was  gflven  Judgment  over  against 
Canet  for  said  sum.  This  appeal  is  by  Canet 
and  the  Western  Indemnity  Company. 

Appellants  contend:  (1)  That  the  court 
erred  in  overruling  their  .motion  to  enter 
Judgment  In  their  favor  on  the  findings  of 
the  Jury;  (2)  that  the  Judgment  is  contrary 
to  the  evidence  and  the  findings  of  the  Jury. 
Both  contentions  are  based  on  the  theory 
that  as  the  Jury  found  there  was  no  agree- 
ment between  Canet  and  Fuessell  that  the 
latter  was  to  secure  some  one  to  relieve  blni 
at  meal  times,  the  car  at  the  time  of  the 
accident  was  being  operated  by  one  not  the 
agent  or  employ^  of  Canet,  and  therefore 
neither  Canet  nor  the  Indemnity  Company 
would  be  responsible  for  plaintiff's  injuries. 

We  deem  it  unnecessary  to  consider  many 
ot  the  questions  presented  and  discussed  In 
the  briefs.  The  amount  of  the  Judgment  does 
not  exceed  the  bond  sued  upon,  and  we  be- 
lieve that  both  of  the  appellants  are  Uable 
to  the  extent  of  the  bond  by  virtue  of  the 
provisions  thereof,  regardless  of  whether 
Russell's  employment  by  B'uessell  was  au- 
thorized. Canet  procured  license  and  was 
granted  a  franchise  to  operate  his  automo- 
bile iu  the  business  of  a  common  carrier  on 
the  streets  of  the  city  of  San  Antonio.  The 
franchise  was  granted  to  him  upon  certain 
conditions,  compliance  with  which  was  re- 
quired by  ordinance.  He  was  required  to 
give  a  good  and  sufficient  assurance  in  writ- 
ing, "undertaking  and  guaranteeing  that  sucb 
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veUlide  or  veblclee  shall  be  operated  with 
due  care  for  public  safety."  The  ordinance 
provided  further: 

"Each  such  bond  or  policy  of  insurance  to  be 
cuuUitioned  that  the  bolder  of  such  license  shall 
and  will  well  and  truly  pay  to  the  mayor  of 
said  city,  and  to  hiiT  successors  in  office,  for  the 
benrfit  of  each  such  person  injured  by  reason 
of  i±e  negligent  operation  of  such  vehicle,  or 
on  account  of  any  injury  which  any  person  may, 
while  onployed  on  such  vehicle  by  the  licensee, 
do  or  negUgratly  allow  to  be  done  to  any  pas- 
senger, or  pay  directly  to  any  passenger  so  in- 
jured, any  amount  or  amounts  which  may  be 
awarded  by  final  judgment  of  any  court  of  com- 
petent juriadiction  on  account  of  any  such  injury 
against  any  person  owning  or  operating  any 
such  vehicle." 

Pnrsnant  to  stich  ordinance  he  gave  the 
bond  sued  oi^  which  contained  the  following 
provision: 

"The  condition  of  this  obligation,  however,  is 
such  that  whereas  it  is  possible  that  injuries 
to  persons  may  occur  by  renson  of  the  negligent 
operation  of  said  vehicles  for  the  purposes  of 
snch  barineas,  that  other  injuries  may  be  wrong- 
fully done  or  negligently  allowed  to  be  done  to 
passengers  by  persons  employed  by  said  princi- 
pal on  such  veoicles,  now,  if  the  said  pnncipal 
shall  well  and  truly  pay  the  mayor  of  said 
city,  or  to  his  successors  in  office,  for  the  benefit 
of  each  peison  so  injured,  or  pay  directly  to 
such  person,  all  damages  on  account  of  any 
sudi  injury,  which  such  person  may  suffer,  or 
which  may  be  awarded  to  such  person  by  any 
court  of  competent  jurisdiction,  then  and  there- 
upon this  obligation  shall,  in  so  far  as  concerns 
such  claims  and  damages  so  paid,  be  and  become 
satisfied  and  of  no  effect,  but  in  all  other  re- 
spects shall  continue  in  full  force  and  effect" 

The  language,  "injuries  to  persons  may 
occur  by  reason  of  the  negligent  operation 
of  said  vehicles  for  the  purposes  of  sucb 
business,"  provides  for  all  injuries  caused  by 
the  negligent  operation  of  the  vehicle,  wheth- 
er to  passengers  or  others,  while  the  vehicle 
is  being  operated  for  the  purposes  of  snch 
basiness.  By  the  use  of  the  words,  "Injuries 
to  persons,"  Instead  of  "passengers  and  oth- 
ers," the  writer  of  the  bond  was  consistently 
following  up  what*he  had  said  In  the  preced- 
ing paragraph,  wherein  it  is  stated  that  the 
obligation  Is  "for  the  benefit  of  any  person 
or  persons  injured,"  and  the  further  state- 
ment is  made  that  by  referring  to  persons  in- 
jured is  meant  not  only  passengers  but  also 
others  using  the  streets  and  public  places. 
The  language,  "that  other  injuries  may  be 
wrongfully  done  or  ne^gently  allowed  to  be 
done  to  passengers  by  persons  employed  by 
said  principal  on  said  vehicles,"  makes  pro- 
vision for  a  different  class  of  injuries  than 
those  resulting  from  negligent  <^)eratlon.  It 
relates  to  injuries  wrongfully  done  to  pas- 
sengers by  employ^  and  Injuries  negligently 
allowed  by  employes  to  be  done  to  passengers, 
and  was  evidently  designed  to  protect  pas- 
sengers from  Insults  and  assaults  by  em- 
ployes or  by  other  passengers.  In  subdivisions 
17  and  18  of  section  12  of  the  ordinance,  it 
is  provided  that  the  driver  shall  maintain 
good  order,  and  shall  forbid  and  caution 
against  the  use  of  Improper  language  and  vio- 


lent or  indecent  conduct  on  the  part  ot  pas- 
sengers, and  it  is  also  made  an  offense  for 
passengers  to  engage  in  such  Improper  con- 
duct. In  subdivision  21  the  driver  is  prohib-' 
ited  from  addressing  any  remarks  to  passen- 
gers further  than  necessary  to  collect  fares 
and  receive  and  discbarge  passengers.  These 
provisl(«i8  are  referred  to  for  the  purpose  of 
showing  that  the  writer  of  the  ordinance 
had  in  mind  the  Injuries  to  which  we  think 
that  portion  of  the  bond  relates,  In  which 
employes  are  mentioned. 

By  the  plain  language  of  the  bond  there  la 
created  a  broader  liability  for  the  first  class 
of  injuries  than  for  the  second,  which  may 
or  may  pot  be  justified,  but  we  are  not  con- 
cerned with  the  motives  impelling  the  writer 
of  the  ordinance  to  make  the  distinction.  It 
may  be  argued  (hat.  If  the  driver  is  placed  in 
charge  without  authority,  the  vehicle  Is  not 
being  operated  for  the  purposes  of  such  busi- 
ness, but  it  appears  to  us  that  when  the 
vehicle  is  being  used,  as  this  one  was,  to  ful- 
fill the  requirements  of  the  ordinance  requir- 
ing its  operation  upon  certain  schedules,  un- 
der penalty  of  forfeitures  of  lic«ise,  the  plain 
provision  of  the  bond  Is  being  compiled  with. 
As  the  business  is  a  hazardous  one,  and  the 
right  to  engage  in  it  a  franchise,  the  owner 
of  the  car  can  be  required  to  give  assurances 
for  the  safety  of  the  public,  and  it  is  neither 
unjust  nor  unlawful  to  make  him  responsible 
for  Injuries  occurring  while  his  franchise 
obligations  are  being  complied  with,  regard- 
less of  whether  his  servant  or  agent  had  au- 
thority to  delegate  the  duty  to  the  one  who 
undertakes  its  performance. 

The  ordinance,  in  effect,  provides  that,  if 
the  owner's  servant  puts  another  man  in  his 
place  without  authority  from  the  owner,  the 
owner  shall  suffer  for  such  substitute's  negli- 
gence rather  than  the  passengers  and  public, 
who  have  a  right  tO'  assume  that  the  car 
would  not  be  intrusted  to  any  one  to  carry  on 
the  business  unless  he  was  the  employ^  of  the 
o.wner.     . 

There  is  no  merit  in  the  third  assignment 

The  judgment  is  affirmed. 


FOWLER  et  al.  v.  WOODS  et  aL 
(No.  291.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Dec.  21,  1917.    Rehearing  Denied 

Jan.  23, 1918.) 

1.  Advbbse  PosaESSioR  0=368— RxQuiBrrES— 
Claiu  of  Title. 

Claim  of  right  is  unnecessary  to  constitute 
adverse  possession  under  ten-year  statute. 

2.  Infants  <3=»24— Adverse  Possession— Er- 

FKCT  OF  MiNOBITT. 

Adverse  possession  under  the  ten-year  stat- 
ute is  una^ected  by  the  minority  during  part  of 
such  period  of  a  woman  claiming  title  through 
marriage  to  a  deceased  record  owner's  husband 
after  the  limitation  period  had  expired. 
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Appieal  from  District  Ck>urt,  Hardin  Coun- 
ty ;  Hon.  h.  B.  Hightower,  Sr.,  Judge. 

Trespass  to  try  title  by  Ella  Woods  and 
others  against  Emma  Fowler  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

B.  li.  Aycock  and  A.  M,  Hill,  hoth  of 
Konntze,  for  appellants.  W.  W.  Cruse,  of 
Beaumont,  for  appellees. 

BROOKE,  J.  This  Is  a  suit  filed  by  ap- 
pellees In  the  district  court  of  Hardin  county, 
Tex.,  October  17,  1916,  against  appellants,  In 
trespass  to  try  title,  claiming  80  acres  of 
land,  being  the  west  half  of  tract  of  IGO  acres 
in  the  Elijah  Hunter  league,  known  as  the 
old  Palrchlld  homestead,  fully  described  by 
field  notes.  The  facts  show  that  In  1872, 
Mrs.  S.  W.  Falrchlld  settled  on  the  place  with 
her  five  orphan  children,  and  Uved  there  con- 
tinuously imtil  the  year  1884 ;  that  Mrs.  Falr- 
chlld married  one  John  Fowler  in  1884.  and 
was  absent  from  the  place  about  nine  years, 
during  which  time,  however,  she  occupied  the 
place  with  her  tenants ;  that  -she  returned 
there,  after  being  absent  about  nine  years, 
and  lived  there  continuously  until  1908,  when 
Mrs.  Falrchlld,  who  had  married  Fowler, 
died.  In  the  fall  of  the  same  year  John  Fow- 
ler married  the  present  appellant  in  tMs 
cause,  and  continued  to  lire  on  the  land  un- 
til 1915,  when  John  Fowl»  died,  leaving  the 
appellant  on  the  place.  The  heirship  of  the 
appellees  is  admitted.  The  case  was  tried  be- 
fore the  court  without  a  jury,  at  the  March 
term,  1917,  and  resulted  in  a  Judgment  in  fa- 
vor of  appellees. 

The  first  three  assignments  of  error  will  be 
considered  together,  as  follows:  (a)  The 
court  erred  in  rendering  judgment  for  plain- 
tltts  because  the  evidence  was  insufficirat  to 
support  the  ten-years*  limitation,  (b)  The 
court  erred  in  renderlhg  judgment  for  plain- 
tiffs because  the  possession  relied  on  solely 
by  plalntlfTs  to  vest  title  was  not  begun  and 
continued  under  a  claim  of  right,  but  Mrs. 
Falrclilld  entered  to  pre-empt  160  acres  of 
land,  and  it  was  never  during  the  ten  years 
shown  to  be  adverse,  (c)  The  court  erred  In 
rendering  Judgment  for  plalntiflts  because  the 
testimony  of  plaintitts  showed  that  the  pos- 
session was  not  open,  visible,  and  continuous 
for  ten  years. 

[1]  Appellants'  proix>sltlon  is  that  to  con- 
stitute adverse  possession  under  the  ten- 
year  statute,  there  must  be  a  claim  of  right, 
and  cites  the  case  of  Stevens  v.  Pedregon, 
106  Tex.  576,  173  8.  W.  210.  Unfortunately 
for  the  appellants,  the  doctrine  which  was 
thought  by  some  members  of  the  bar  to  have 
been  announced  in  the  above  case  has  been 
held  not  to  be  the  law  in  a  very  recent  case 
by  the  Chief  Justice  of  the  Supreme  Court, 
in  the  case  of  Houston  Oil  Company  V.  H.  C. 
Jones  et  al.  (Sup.)  198  S.  W.  290.  in  which, 
among  other  things,  the  court  uses  the  fol- 
lowing language: 


"While  the  requirement  tbat  the  appropria- 
tion of  the  land  must  be  commenced  and  contin- 
ued 'under  a  claim  of  right  ineonsisteiit  with 
and  hostile  to  the  claim  of  another'  was  first  in- 
corporated in  the  statute  in  1879.  at  an  early 
day  this  court  announced  that  such  claim  was 
an  essential  element  of  adverse  possession.  Por- 
tia V.  Hill.  3  Tex.  273.  Tfie  present  statutory 
definition  of  'adverse  possession,'  in  a  word,  is 
simply  that  which  the  court  had  always  held  it 
to  mean  and  as  other  authorities,  generally,  had 
defined  it.  For  instance,  it  was  sold  by  Judge 
Moore  in  Word  v.  Drouthett,  44  Tex.  365.  de- 
cided in  1875:  'His  entry  npon  the  land  must 
be  with  intent  to  claim  it  as  his  own  or  hold  it 
for  himself;  or  his  intention  to  do  so,  if  con- 
ceived after  going  into  possession  for  some  other 
purpose,  must  be  manifested  by  some  open  or 
visible  act  or  declaration  showing  such  purpose, 
in  order  to  set  the  statute  in  motion  in  hia  fa- 
vor. Wash,  on  Real  Prop.  125;  2  Smith's 
Lead.  Cases,  561.'  The  court  has  a  number  of 
times  declared  that  a  naked  trespasser  may  ac- 
quire a  limitation  title  to  land  under  the  ten- 
year  statute.  Smith  v.  Jones,  103  Tex.  632  [132 
S.  W.  469,  31  L.  R,  A.  (N.  S.)  153],  Craig  v. 
Cartwright,  65  Tex.  413.  and  Word  v.  Drou- 
thett are  among  the  decisions  so  holding.  It 
was  not  the  purpose  of  Stevens  v.  Pedregon  to 
overrule  this  established  holding  of  the  court, 
though  there  is  an  expression  in  Chief  Justice 
Brown's  opinion  that  is  to  some  extent  confus- 
ing.  The  'claim  of  right'  to  which  the  statute 
refers  simply  means  that  the  entry  of  the  limi- 
tation claimant  must  be  with  the  intent  to  claim 
the  land  as  his  own,  to  hold  it  for  himself ;  and 
such  must  continue  to  be  the  nature  of  his  pos- 
session. That  it  is  necessary  that  his  entry  up- 
on or  holding  of  the  land  be  founded  upon  hia 
having  some  character  of  title  is  opposed  to  the 
theory  of  the  ten-year  limitation  statute." 

Without  further  comment  on  this  proposi- 
tion, we  agree  with  the  Supreme  Court. 

The  further  proposition  Is  advanced  that 
the  court  was  in  error,  because  the  testimony 
was  insuflicient.  The  above  assignments  are 
overruled. 

[2]  The  fourth  assignment  challenges  the 
action  of  the  lower  court  as  error  In  render- 
ing Judgment  for  plaintiffs,  because  Emma 
Fowler  was  a  minor  and  pleaded  and  proved 
her  minority  for  the  first  five  years  of  plain- 
tiffs' pretended  poesesslon.'to  wit,  from  June, 
1872,  to  June,  1877.  It  will  be  sufficient  to 
say  that  at  the  time  spoken  of  the  appellant 
had  no  claim  of  any  kind,  by  paper  title  or 
in  any  other  way,  to  any  of  the  land  in  con- 
troversy. The  fact  is  that  after  Mrs.  Pair- 
child,  who  married  Fowler,  died  in  1908,  the 
appellant  married  Fowler,  and  as  it  was 
shown,  conclusively,  that  the  land  was  the 
separate  property  of  Mrs.  Falrchlld,  and  that 
Fowler  had  no  title  to  the  same,  and  was 
only  living  there  with  his  former  wife,  and 
continued  to  occupy  the  same  with  his  pres- 
ent wife  until  1915.  It  is  Impossible  for  this 
court  to  discover  how  the  minority  of  the  ap- 
pellant could  figure  in  the  case,  fbr  the  rea- 
son that  even  appellant's  husband,  by  and 
through  whom  only  she  was  In  possession  of 
the  land,  had  not  even  intermarried  with 
Mrs.  Falrchlld  during  the  time  and  includiuK 
the  time  between  1872  and  1884,  at  which 
time  appellant  seeks  to  plead  her  mInorit>-. 
In  other  words,  it  is  impossible  for  this  court 
to  understand  how  the  minority  of  the  appel- 
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lant  In  this  case  would  be  pertinent  to  any 
issue  In  this  case.  The  court  rightly  ren- 
dered Judgment  for  appellees,  and  the  assign- 
ment Is  oyermled. 
The  fifth  assignment  Is  as  followst 
"The  c«urt  erred  in  admitting  in  evidence  the 
federal  court  judgment  as ;  see  bill  of  exception 
No " 

It  Is  not  clear  to  this  court  for  what  reason 
the  federal  court  Judgment  was  introduced, 
presumably,  however,  to  fix  the  location  of 
the  land  or  for  purposes  of  description.  In 
any  case,  there  was  no  error  In  Its  admission, 
and  the  assignment  is  overruled. 

The  court,  in  our  opinicm,  correctly  tried 
the  case,  and  gave  to  appellants  all  their 
rights,  and,  finding  no  error  committed  by 
that  court,  the  Judgment  is  in  all  tbiugs  af- 
firmed. 


OLD  TAITUFUL  OIL  CO.  v.  McGIVEUAN. 

(No.  5933.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  9,  1018.) 

1.  Apfbai.  Asa  Ekbob  fi=»301— Review— As- 
signments OF  Bbbob  without  Basis  in  Mo- 
tion fob  New  Tbiat.. 

Anunimenta  of  error,  finding  no  baais  in  the 
motion  for  new  trial,  cannot  be  considered. 

2.  Appeai.  and  Ebbob  «=>230— Resebvation 
or  Grounds  of  Review— Request  fob  Peb- 
EMPTORr  Instkuction  and  Objection  to 
Chabob. 

Where  a  peremptory  instruction  was  not  re- 
quested by  plaintiff  at  the  proper  time,  and  its 
refusal  excepted  to,  and  plaintiff  did  not  object 
to  the  court's  charge,  plaintiff  cannot  complain 
of  such  charge  or  the  court's  refusal  to  give  a 
peremptory  instruction  for  plaintiff. 

3.  Appeal  and  Ebbob  «=>1039(6)— Pleadings 

— FlTNDAHENTAL   EbBOR. 

Where  it  cannot  be  said  that  the  nngwcr 
discloaes  no  defense,  fundamental  error  is  not 
apparent  from  the  pleadings ;  trial  having  re- 
sulted in  verdict  for  defendant. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  jr.  T.  Sluder,  Judge. 

Suit  by  the  Old  Faithful  Cfa  Company 
against  John  T.  McGlveran.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

McAsklU,  Simmang  &  Mnuermann,  of  San 
Antonio,  and  W.  W.  Holland,  of  Washington, 
I>.  C.,  for  appellant.  Ball  ft  Seeligson,  of 
San  Antonio,  Ed.  II.  Cassells,  of  Chicago,  111., 
and  C.  W.  Trueheart,  of  San  Antonio,  for 
appellee. 

MOUBSUNT>,  J,  This  is  a  suit  by  appel- 
lant, a  corporation,  against  appellee.  Its  pres- 
ident. Appellant  alleged  that  appellee  was 
withholding  from  appellant  a  certain  deed 
made  to  It  by  appellee  and  B.  F.  Nysewan- 
der,  Jr.,  and  by  falling  to  record  said  deed 
as  directed,  appellee  had  damaged  api)ellaDt 
In  the  sum  of  $150,000,  the  consideration  re- 
cited in  said  deed.  It  is  further  alleged: 
That  appellee,  while  president  of  appellant 
company,  assumed  control  of  its  operations, 


and,  without  the  consent  of  its  board  of  di- 
rectors, began  a  system  of  wlldcattlng,  sink- 
ing a  deep  well  In  unexplored  strata,  same 
proving  a  dry  hole,  and  in  sinking  of  which 
appellee  Incurred  debts  against  appellant's 
property  In  the  sum  of  about  $3,000,  said 
debts  being  afterwards  paid  by  appellant. 
That  appellee  mlsappr(H>rlated  $6,000  of  ap- 
pellant's money,  handling  same  in  a  manner 
expressly  prohibited  by  its  by-laws,  In  that 
he  deposited  same  in  a  bank  other  than  the 
bank  used  by  appellant  and  withdrew  same 
over  his  signature,  using  same  either  per- 
sonally or  in  wlldcattlng  for  appellant.  That 
among  said  moneys  so  misappropriated  were 
the  following  amounts  received  for  stock 
from  the  following  parties:  $500,  H.  H.  Mc- 
Lean ;  $500,  Eva  Lee  Hunt ;  $1,000,  Nathan- 
iel R.  Losch;  $500,  Robert  A.  Black;  $10, 
Isadore  Howita;  $10,  Walter  F.  Johnson; 
$30,  6.  R.  Stallworth;  $30,  Olof  Ogren— 
these  amounts  being  feloniously  embezzled  by 
appellee  or  else  withdrawn  by  appellee  upon 
false,  fraxidulent,  and  forged  checks.  That 
appellee,  after  receiving  for  appellant  $500 
from  one  Woessner  and  $1,500  from  H.  H. 
Mcl«an  for  appellant's  stock,  without  au- 
thority, turned  said  $500  back  to  Woessner, 
receiving  back  the  stock,  and  himself  em- 
bezzled said  $1,500,  returning  with  same  to 
Chicago. .  That  appellee  also  appropriated 
certain  small  amounts  belonging  to  appellant 
to  his  own  personal  use.  among  same  being 
an  item  of  $125  out  of  $500  worth  of  stock 
sold  to  one  Rallston.  Appellant  further  al- 
leged that  It  had  both  a  common-law  and  a 
contract  Hen  upon  certain  6,000  shares  of  its 
capital  stock  belonging  to  appellee,  and  ask- 
ed a  decree  protecting  Its  title  to  the  land 
covered  by  the  deed  before  mentioned,  and 
awarding  It  recovery  for  its  debt  with  inter- 
est, together  with  foreclosure  of  its  said  lien. 
Appellee,  in  his  second  amended  original 
answer,  alleged  that  he  had  been  holding  the 
deed  referred  to  at  the  request  of  B.  F.  Nyse- 
wander,  Sr.  and  Jr.,  and  now  tendered  same 
to  appellant  to  whom  it  belonged;  that  the 
drilling  of  the  deep  well  referred  to  was  un- 
dertaken by  B.  F.  Nysewander,  Jr.,  prior  to 
the  time  appellee  came  to  Texas,  and  when 
he  came  and  took  charge,  said  well  was  con- 
tinued by  him  with  the  sanction  of  the  Nyse- 
wanders,  Sr.  and  Jr.,  various  amounts  being 
spent  on  behalf  of  same,  as  well  as  in  settle- 
ment of  debts  previously  Incurred  by  the  said 
Nysewanders  for  the  benefit  of  appellant 
company,  all  of  same  being  done  by  appellee 
with  the  knowledge,  consent,  and  awiules- 
cence  of  the  Nysewanders,  Sr.  and  Jr. ;  they 
being  the  other  two  directors  conn)08ing  the 
directorate  of  appellant  company  along  with 
appellee.  Its  president,  and  such  expenses 
not  being  objected  to  by  the  other  directors 
until  long  after  the  well  proved  to  be  non- 
producing;  that  appellee,  while  acting  as 
president  of  appellant  company,  received  the 


4s9For  othar  cases  see  same  topic  and  KEY-K.UMBGR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


^^oogle 


250 


200  SOUTHWESTERN  RffiPORTBB 


(Tex. 


total  sum  of  $3,008.70  for  and  on  behalf  of 
the  company,  and  as  president,  and  with  the 
sanction  of  his  codlrectors,  he  in  good  faith 
expended  said  entire  amount  for  and  on  be- 
half of  the  company,  with  the  exception  of 
$9.11  remaining  on  deposit  to  the  credit  of 
the  Old  Faithful  Oil  Company;  that  the 
Woessner  stock  was  merely  sent  on  approval, 
and  was  rejected  by  Woessner  without  re- 
mittance of  money ;  that  $1,600  worth  of 
stock  was  issued  to  H.  H.  McLean  in  pay- 
ment of  commissions  earned  by  him  In  the 
sale  of  stock  for  appellant  company,  and  that 
appellee  never  received  any  money  from  Mc- 
Lean for  stock  referred  to;  that  the  $125 
claimed  by  appellee  out  of  $500  worth  of 
Ballston  stock  was  retained  by  appellee  as 
commission  due  him  on  the  sale  of  said  stock. 

In  its  first  supplemental  petition,  appellant 
alleged  that  it  was  incumbent  upon  B.  F. 
Nysewander,  Jr.,  and  J.  T.  McOiveran  to 
place  on  the  deed  above  referred  to  $100 
worth  of  revenue  stamps,  and  since  the  for- 
mer was  claimed  to  have  given  the  latter  his 
half  thereof,  it  sought  recovery  of  the  fur- 
ther sum  of  $100. 

In  Its  trial  amendment,  being  filed  in  re- 
sponse to  appellee's  special  exceptions,  ap- 
pellant specifically  alleged  the  various  items 
going  to  make  up  the  $6,000  claimed  by  it  to 
have  been  misappropriated  by  appellee.  It 
also  alleged  in  detail  the  deposits  made  by 
appellee  to  the  credit  of  the  Old  E^Ithful  OU 
Company,  and  the  withdrawals  of  said  de- 
posits by  appellee.  The  balance  of  the  alle- 
gations in  this  petition  are  Immaterial  ampli- 
fications of  appellant's  original  allegations. 

In  his  trial  amendment,  filed  in  response  to 
special  exceptions  of  appellant,  appellee  al- 
leged that  the  Old  Faithful  Oil  Company  was 
first  operated  as  a  Delaware  corporation,  and 
upon  its  incorporation  In  Texas  both  debit 
and  credit  accounts  of  the  former  corpora- 
tion were  continued  by  agreement  of  the 
three  directors  and  sole  stockholders,  the 
two  Mysewanders  and  appellee.  It  was  fur- 
ther alleged  that  when  appellee  discovered 
the  extravagant  expenditures  of  B.  F.  Nyse- 
wander, Jr.,  as  manager  of  appellant  compa- 
ny, and  bis  illegal  appropriation  of  $2,400 
of  its  money,  appellee  himself  assumed  con- 
trol of  the  company's  affairs,  with  the  con- 
sent of  the  other  directors.  Appellee  fur- 
ther made  a  counterclaim  for  $783,  same  be- 
ing railroad  fare  and  hotel  bills  paid  by  ap- 
pellee while  on  appellant's  business.  In  ad- 
dition to  this  appellee  filed  a  first  supple- 
mental answer  containing  general  denials. 

The  trial  resulted  in  a  verdict  in  favor  of 
appellee  as  to  appellant's  suit,  and  against 
appellee  on  bis  counterclaim,  and  Judgment 
was  entered  In  accordance  therewith. 

Objection  is  made  to  the  consideration  of 
the  assignments  of  error  for  the  reason  that, 
instead  of  nslng  the  paragraphs  of  the  mo- 
tion for  new  trial  as  the  assignments,  formal 


assignments  were  thereafter  filed,  which  are 
c-pied  in  the  brief,  and  which  it  la  con- 
tended differ  essentially  from  the  grounds 
urged  In  the  motion  for  new  trial. 

[1,  2]  The  second,  sixth,  seventh,  elgjith, 
ninth,  eleventh,  and  twelfth  assignments  find 
no  basis  whatever  in  the  motion  for  new 
trial,  and  cannot  be  considered.  City  of  San 
Antonio  V.  Bodeman,  163  S.  W.  1043.  The 
other  assignments  complain  of  the  failure  to 
give  a  peremptory  Instruction  and  of  the 
charge  of  the  court,  and  it  would  be  profit- 
less to  determine  whether  they  are  support- 
ed by  the  motion  for  new  trial,  for  there  is 
another  objection  to  them  which  requires 
that  they  be  overruled.  The  record  falls  to 
show  that  a  peremptory  instruction  was  re- 
quested, except  that  mention  thereof  is  made 
in  the  motion  for  new  trial,  and  fails  to  show 
that  It  was  presented  at  the  proper  time  and 
its  refusal  excepted  to.  The  record  does  not 
contain  any  objections  by  plaintiff  to  the 
court's  charge.  Under  these  elrcumstanoes 
It  must  be  held  that  plaintiff  cannot  com- 
plain of  the  court's  charge  or  his  refusal  to 
give  a  peremptory  Instmction  in  his  favor. 

[S]  It  cannot  be  said  that  the  answer  dis- 
closes no  defense,  and  therefore  it  cannot  be 
contended  that'  fundamental  error  is  appar- 
ent from  the  pleadings.  Johnson  v.  Hall, 
163  S.  W.  400.  There  being  no  fundamental 
error  apparent,  the  judgment  will  be  af- 
firmed. 

Affirmed. 


BURROW-nJONES-DYER  SHOE  CO.  ▼. 
GERLACH  MERCANTILE  CO.     . 
(No.  1254.) 
(Court  of  Civil  Appeals  of  Texaa     Amariilo. 
Jan.  »,  1918.)    " 

1.  Garnishmbnt    «=»7— JuBisDicnow— Jodo- 

ICENT   IN   REIC. 

A  judgment  in  rem  secured  against  a  non- 
resident by  ■  publication  after  attachment  and 
gamiehment  proceedings  against  his  property 
within  the  state,  binds  only  the  _property  at- 
tached, and  does  not  support  garnishment  pro- 
ceedings instituted  after  the  entry  of  such  judg- 
ment in  rem. 

2.  Garnishment  <&=>183— Judouent  in  Reu— 

FOBM. 

The  proper  judgment  in  attaclimcnt  and 
garnishment  proceedings  against  a  nonresident 
not  personally  appearing  would  be  to  limit  the 
judgment's  execution  to  the  specific  property 
attuched  or  garnished. 

3.  Garnishment  ©=»7  —  Jdooment  to  Sup- 
port. 

Rev.  St.  1011,  art  271,  {  3,  authorizing 
gamiehment  proceedings  after  judgment,  re- 
fers to  a  personal  judgment  upon  wUch  execu- 
tion might  issue. 

4.  Garnishment  $=3lT5— Juoouert  Aqainst 
Garnishee. 

There  can  be  no  valid  judgment  against  a 
garnishee  without  a  valid  judgment  against  the 
principal  defendant. 

Appeal  from  Hemphill  County  Court;  Hon. 
J.  L.  Jennings,  Judge. 
Garnishment  proceedings  by  the  Burrow- 
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J<«es-Dyer  Shoe  Company  against  the  Ger- 
lacb  Mercantile  Company.  Judgment  for 
garnishee,  and  plalntlS  appeals.     Af&rmed. 

Fisher  &  Palmer,  of  Canadian,  for  appel- 
lant. Baker  &  WlUls  and  Hoover  &  Dial,  all 
of  C^madlan,  for  appellee. 

BOYCB,  J.  Apppllnnt,  Burrow-Jones-Dyer 
Shoe  Company,  obtained  Judgment  on  non- 
resident notice  by  publication  against  James 
Margetts,  with  foreclosure  of  certain  attach- 
ment liens,  and  also  a  judgment  against  cer- 
tain garnishees  on  garnishment  issued  be- 
fore rendition  of  the  Judgment  against  Mar- 
getts.  After  the  rendition  of  such  Judgment 
against  Margetts  appellant  secured  the  issu- 
ance of  garnishment  against  appellee  Ger- 
lac3i  Mercantile  Company  under  the  prorl- 
siona  of  section  3,  art.  271,  Revised  Statutes, 
which  provide  for  issuance  of  garnishment 
after  Jndgmoit.  lifter  this  garnishment  pro- 
ceeding Iiad  been  tried  in  the  Justice  coart 
and  on  appeal  to  the  county  court  the  appel- 
lee pleaded  that  the  court  was  without  Ju- 
risdiction to  try  the  garnishment  proceeding 
because  there  was  no  such  Judgment  against 
Margetts  as  would  support  the  garnishment 
proceeding  against  it,  and  this  plea  was  sus- 
tained by  the  county  court,  and  this  appeal  is 
from  snch  Judgment  of  the  court  below. 

[1-3]  The  coart,  in  the  original  suit  against 
Maxgetta,  did  not  acquire  Jurisdiction  to  ren- 
der a  personal  Jadgment  against  him.  Its 
Jurisdiction  was  only  to  proceed  in  rem 
against  the  property  seized  by  its  processes 
of  attachment  and  garnishment  and  Incldra- 
tal  to  this  right  to  ascertain  and  declare  the 
amount  of  the  Indebtedness  owing  by  Mar- 
zetts  to  the  plalntiR  in  the  suit  in  satisfac- 
tion of  which  the  court  had  the  power  to 
!«U  the  property  of  the  said  Margetts  seized 
by  it  and  then  in  custodla  legls.  j^e  Judg- 
ment rendered,,  could  not,  however,  be  person- 
al. It  binds  only  the  property  seized,  and 
cannot  be  made  the  basis  of  the  issuance  of 
other  process  against  any  other  property. 
Black  on  Judgments,  {!  229,  230;  Stewart 
V.  Anderson,  70  Tex.  588,  8  S.  W.  295;  Free- 
man V.  Alderson,  119  U.  S.  185,  7  Sup.  Ct.  165, 
30  U  Ed.  373 ;  R.  C.  L.  vol.  15,  p.  642.  The 
proper  Judgment  in  an  attachment  and  gar- 
nishment proceeding  against  a  nonresident 
not  personally  appearing  would  be  to  limit 
the  execution  of  snch  Judgment  to  the  spe- 
*-iflc  prwerty  which  had  been  taken  under 
snch  processes.  Goodman  v.  Henley,  80  Tex. 
499, 16  8.  W.  432 ;  Wilson  Hdwe.  Co.  v.  Ander- 
son Knife  &  Bar  Co.,  22  Tex.  Civ.  App.  229, 
54  S.  W.  928;  Austin  National  Bank  v.  Ber- 
gen, 47  S.  W.  1037;  Gerlach  Mercantile  Co. 
▼.  Hnghes-Bozarth-Anderson  Co.,  189  S.  W. 
786;  Berry  v.  Davis,  77  Tex.  191,  13  S.  W. 
978. 19  Am.  St.  Rep.  748;  gooper  v.  Reynolds, 
10  Wall.  808,  19  L.  Bd.  ^.  And  wllirwe" 
held  in  the  case  of  Studebaker  Harness  Co. 
V.  Gerlach  Mercantile  Co.,  192  S.  W.  646,  that 


the  failure  of  the  Judgment  to  so  limit  it 
does  not  render  it  absolutely  void,  and  it 
might  be  held  valid  in  so  far  as  its  enforce- 
ment against  the  property  of  which  the  court 
then  had  Jurisdiction  was  concerned,  we  dis- 
tinctly recognized  the  principles  above  an- 
nounced. A  garnishment  after  Judgm«it  is 
a  species  of  execution  appropriate  to  the 
seizure  of  certain  kind  of  property  of  the  de- 
fendant, and  the  Judgment  referred  to  in  sec- 
tion 3,  art.  271,  of  the  Revised  Statutes,  upon 
which  garnishment  process  may  be  Issued,  is 
evidently  such  personal  Judgment  as  would 
authorize  the  issuance  of  an  execution  theie- 
on.  Friendman  v.  Early  Grocery  Oa,  22 
Tex.  Civ.  App.  285,  54  S.  W.  278.  In  recogni- 
tion of  these  principles  It  has  accordingly 
been  held  that  a  Judgment  in  rem  will  not 
support  B  garnishment.  20  Cyc.  981;  Wes- 
ton V.  Beverly,  10  Ga.  App.  261,  73  S.  E.  404; 
Gilcreest  v.  Savage,  44  111.  67. 

[4]  There  could  be  no  valid  Judgment 
against  the  garnishee,  unless  there  is  a  valid 
judgment  against  the  defendant,  which  is  the 
foundation  of  the  garnishment  proceeding. 
Sun  Mutual  Insurance  Co.  v.  Seeligson,  59 
Tex.  4;  Gerlach  Mercantile  Co.  v.  Hughes- 
Bozarth-Anderson  Co.,  180  S.  W.  787. 

The  Judgment  against  Margetts  was  only 
a  Judgment  In  rem,  and  could  only  affect  the 
property  in  the  custody  of  the  court  at  that 
time,  and  we  think  the  court  below  correctly 
held  that  this  garnlstuueut  proceeding  can- 
not be  maintained  on  such  Judgment,  and  the 
Judgment  of  the  court  below  will  be  affirmed. 

HUFF,  C.  J.,  not  sitting,  bdng  absent  at 
Austin,  serving  with  committee  of  Judges 
considering  applications  for  writ  of  error. 


TEXAS  EMPLOYERS'  INS.  ASS'N  v. 
MUMMEY  et  al.     (No.  282.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Dec.  26,  1917.    Rehearing  Denied 

Jan.  23,  1918.) 

1.  Appeal  and  Esrob  «=»742(3)  —  Assion- 
iTENT  or  Erbob— Statement  Showing  Ac- 
tion OF  Tbial  Court— Rulb  op  Codbt. 

Objection  to  consideration  of  an  assignment 
of  error  that  it  violates  rule  31  for  the  Courts 
of  Civil  Appeals  (142  S.  W.  xiii),  in  that  the 
statement  subjoined  does  not  quote  from  the  rec- 
ord the  trial  court's  action  on  apedal  demurrer 
to  the  petition,  is  well  taken,  where  it  would  re- 
quire a  search  of  the  record  to  determine  what 
action  the  trial  court  took. 

2.  Master  and  Servant  «=»401— Employers' 
LiABiLiTT  Act— PusADiNG— •At.legatioht  or 
Notice  "as  Soon  as  Pbactioable"  —  "In 
Dub  Time." 

In  suit  against  the  Texas  Employers'  In- 
Buranre  Association  under  the  Texas  Employers' 
Liability  Act  of  1913  (Acts  33d  lieg.  c.  179 
[Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5246h-5246zzzz]),  the  allegation  in  the  petition 
that  notice  of  the  injury  had  been  given  the 
employer  and  the  insurance  asBociation  "in  due 
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time"  was  equivalent  to  an  allegation  that  it 
was  given  "as  soon  as  practicable?'  as  required. 
[Ed.  Note. — For  other  definitionSj  see  Words 
and  Phrases,  First  and  Second  Series,  As  Soon 
as  Practicable.] 

3.  Master  and  Servant  <S=s>398^-Emploters' 

LlABIXITT  Act  —  KOTICE  OF  ISJURY  —  "AB 

Soon  as  Practicable." 
Verbal  report  of  injury  to  a  servant,  made 
a  day  or  tn'o  before  hie  death  to  his  foreman, 
the  proper  person  to  receive  it,  satisfied  the  Em- 
ployers*^ Liability  Act  of  1913.  pt.  2,  §  4a  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  5246ppp), 
requiring  notice  of  injury  "as  soon  as  prac- 
ticable," which  does  not  mean  "as  soon  as  pos- 
sible"; the  word  "practicable"  importing  a  dif- 
ference, and  meaning  ordinarily  that  the  thing 
must  be  done  as  soon  as  reasonably  can  be  ex- 
pected. 

4.  Master  and  Servant  €=>404— Employers' 
Liability  Acb— Evidence. 

An  injured  servant's  report  of  his  injury 
to  his  foreman  having  been  verbal,  in  his  par- 
ents' action  for  his  death  under  the  Employers' 
Liability  Act  of  1913,  it  was  proper  to  bear 
the  testimony  of  witnesses,  the  foreman,  and  an- 
other, to  establish  that  the  report  of  injury 
was  made,  and  its  contents. 

5.  Master  and  Sebvant  €=>40i)  (1)— Employ- 
ers' Liability  Act— E\'idence. 

In  a  parents'  action,  under  the  Employers' 
Liability  Act  of  1913,  for  death  of  their  son  in 
service,  reports  of  the  injury  made  by  the  em- 
ployer to  the  Industrial  Accident  Board  were 
admissible,  and  constituted  prima  facie  evidence 
of  the  statements  in  them. 

6.  .\PPEAI,  AND  Error  «=»1010(1)— Review— 
Duty  of  Trial  Court  to  Determine  EJf- 
FECT  OF  Testimony. 

It  is  the  duty  of  the  trial  court  to  determine 
the  effect  of  the  testimony  not  of  the  Court  of 
Appeals. 

Appeal  from  District  Court,  Jefferson 
County;  E.  A.  McDowell,  Judge. 

Suit  by  Henry  Muuimey  and  anotber 
against  the  Texas  Employers'  Insurance  As- 
sociation. E^om  a  judgment  for  plaintiffs, 
defendant  appeals.    Judgment  aflSnued. 

Harry  P.  Lawther,  of  Dallas,  for  appel- 
lant. James  A.  Harrison,  of  Beaumont,  for 
appelleeii. 

KINO-,  J.  Appellees  filed  suit  against  the 
appellant,  alleging  that  they  were  the  father 
and  mother  of  Charles  Mummey,  deceased, 
who  died  unmarried  and  without  Issue;  that 
ou  December  31,  1914,  their  son,  Charles- 
Mummey,  while  In  the  employment  of  the 
Texas  Company,  slipiied  and  fell,  coming 
down  with  great  force  upon  an  Iron  pipe 
line  laid  on  top  of  the  floor,  by  which  he 
was  bruised  and  Injured,  resulting  in  an  ab- 
scess which  caused  his  death  on  February 
25,  1915.  The  Texas  Comimny,  a  large  et&- 
ployer  of  men,  was  a  subscriber  to  the  Texas 
Employers'  Insurance  Association  under  the 
terms  of  the  Texas  Employers'  Liability  Act 
of  1913.  It  was  alleged  that  Charles  Mum- 
mey and  appellees  had  uotitled  both  the  said 
Texas  Company  and  the  Insurance  associa- 
tion in  due  time  of  said  injury,  and  that  ap- 
pellees had  made  claim  for  their  damages 
within  six  months  after  the  death  of  their 


sou,  and  filed  same  with  the  Industrial  Ac- 
cident Board.  The  board  made  Its  final 
ruling,  allowing  the  claim,  and  appellant 
reftised  to  abide  by  same,  and  required  ap- 
pelleei^  to  bring  suit.  Api)ellant  answered  by 
general  demurrer,  si)eclal  demurrer  to  the 
want  of  any  allegation  in  the  petition  that 
notice  of  the  iujury  at  said  Charles  Mummey 
had  been  given  to  the  association  or  its  sui>- 
scribers  "as  soon  as-  practicable"  after  the 
happening  of  the  accident,  as  required  by 
section  4a,  pt  2,  of  the  act,  general  denial, 
si^cial  denial  that  the  death  of  said  Charles 
Mummey  resulted  from  the  injury  claimed. 
The  cause  was  tried  by  the  court  without  a 
jury,  and  judgment  was  rendered  in  favor 
of  appellees  for  the  sum  of  $9.72  per  week 
for  360  weeks,  beginning  January  8,  1815. 
aggregating  $3,499.20,  the  weekly  payments 
to  bear  interest  at  the  rate  of  6  per  cent  per 
annum.  Appeal  has  been  perfected  to  thi.s 
court 

[1,  21  We  are  met  with  an  objection  from 
appellees  to  the  consideration  of  tlie  flr^  as- 
signment of  error,  which  complains  that 
there  was  no  allegation  In  the  petition  of 
plaintiffs  that  notice  of  the  Injury  to  the  de- 
ceased had  been  given  to  the  association  or 
to  its  sul>stiriber,  as  soon  as  practicable  afCer 
the  happening  of  the  accident,  l>ecause  the 
same  violates  rule  31  (142  S.  W.  xlli)  of 
this  court,  In  that  the  statement  snbjolned 
docs  not  quote  from  the  record  the  action  of 
the  trial  court  upon  this  special  demurrer 
as  to  whether  It  was  called  to  the  attention 
of  the  court,  sustained,  or  overruled.  The 
objection  Is  well  taken,  as  it  would  require 
a  search  of  the  record  to  determine  what  ac- 
tion the  trial  court  took  upon  the  special 
demurrer.  Taking  It  for  granted,  however, 
that  the  record  would  disclose  that  the  ex- 
ception was  overruled  and  proper  exceptions 
reserved,  we  have  decided  that  the  allega- 
tions in  plaintiffs'  petition  that  notice  had 
been  given  in  due  time  was  equivalent  to  an 
allegation  that  it  was'  given  as  soon  as  practi- 
cable. 

The  consideration  of  but  two  questions  is 
necessary  to  a  decision  of  the  matters  raised 
by  api)ellant:  (1)  Was  appellant  notified  of 
the  injury  as  soon  as  practicable  after  the 
happening  of  the  alleged  accident;  and  (2) 
is  there  evldebce  in  the  record  suOlcient  upon 
which  to  base  the  Judgment? 

On  January  14th  deceased  did  not  return 
to  his  work,  Mr.  Simpson,  his  foreman,  tes- 
tifying that  some  one  telephoned  him  that  de- 
ceased was  sick.  William  Laufenberg  testi- 
fied that  he  was  the  person  who  telephoned 
to  Simpson,  and  that  be  did  so  at  the  request 
of  Mrs.  Mummey,  and  that  he  told  Simpson 
that  deceased  was  sick  and  bad  been  hurt 
and  could  not  come  to  work,  but  that  he 
did  not  tell  Simpson  wbere  or  how  deceased 
got  hurt     Charles  Mummey  died  Febraary 
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25,  1915,  and  Mr.  Sluipson,  his  foremait,  tes- 
tified tbat  deceased'^'  brother,  Clyde  Mum- 
mey,  came  to  him  and  told  witness  that  his 
brother  Charles  was  in  the  hospital,  and  the 
doctor  said  he  liad  received  an  inJUFy,  and 
asked  whether  or  not  he  knew  anytlilng 
about  him  getting  hurt.  Witness  thereupon 
went  to  the  hospital,  and  according  to  the 
witness  Simpson  reported  to  him  that  while 
he  was  dumping  red  lead  from  kegs  in- 
to the  soap  mixer  he  slipped  and  fell  and 
hurt  himself;  that  he  understood  deceased 
to  say  that  he  hurt  his  side;  that  lie  asked 
deceased  why  he  did  not  report  to  blm  at  the 
time  it  happened,  and  he  said  he  did  not 
think  it  wonld  amount  to  anything,  and  be 
did  not  think  It  worth  while  to  make  a  re- 
port of  It 

Clyde  Mimimey  testified  that  his  brother, 
the  deceased,  reported  to  Mr.  Simpson,  and 
that  be  heard  him  tell  Simpson  that  he  slip- 
ped and  fell  straddle  of  the  pipe,  but  the  ab- 
scess at  that  time  had  moved  up  in  his  left 
side:  that  the  original  bruise  was  between 
the  legs;  that  he  slipped  and  fell  stradde  of 
that  iron  pipe. 

[3,4]  The  verbal  report  of  the  injury  a 
day  or  two  before  the  death  of  the  deceased 
to  his  fweman,  Simpson,  who  the  evidence 
Elbows  was  the  proper  person  to  receive  the 
report,  satisfies  the  law  as  required  by  part 
2.  i4a,  of  the  Act  of  1913.  "As  soon  as 
practicable"  does  not  mean  as  soon  as  possi- 
ble, the  word  "practicable"  importing  a  dif- 
ference according  to  the  circumstances,  and 
meai}^  ordinarily  that  the  thing  must  be 
done  as  soon  as  reasonably  can  be  expected. 
Fortbermoire,  the  record  discloses  that  no 
iwejudlce  resulted  by  virtue  of  the  report  not 
having  been  made  sooner,  because  it  Is 
agreed  by  the  parties  that  the  deceased 
worked  alone  in  a  room,  and  that  no  eye- 
witnesses could  be  had  to  the  transaction, 
and  therefore  no  Investigatian  could  have 
been  made  by  the  company  as  to  the  acd- 
dent  itself.  The  record  further  discloses 
that  the  deceased  had  the  very  best  medical 
attention  obtainable,  and  that  everything 
that  medical  skill  could  do  was  done  for 
htm.  The  report  being  verbal,  it  was  proper 
to  hear  the  testimony  of  Simpson  and  Clyde 
Mummey  to  establish  that  the  report  was 
made,  and  the  contents  of  the  report. 

On  February  27th,  two  days  after  the 
death  of  Charles  Mummey,  the  Texas  Com- 
pany made  a  report  to  the  Industrial  Acci- 
dent Board,  as  required  by  the  act  of  1913, 
and  upon  a  blank  furnished  by  the  board, 
and  in  said  report  stated  that  the  deceased 
vas  an  employ^,  being  an  oil  refiner,  and 
that  the  accident  happened  at  the  plant  of 
the  compaoy  at  Fort  Arthur  on  December 
31,  1914;  that  be  was  hurt  in  the  left  side 
and  in  giving  the  nature  of  the  injury  stat- 


ed that  he  was  bruised  Internally,  had  a 
large  sore  in  left  groin,  which  they  under- 
stood had  about  seven  openings,  and  which 
issued  a  discharge  which  could  be  smelled 
the  mcMueut  one  entered  the  room,  and  gave 
the  name  of  the  attending  physicians  who 
treated  the  deceased,  and  that  deceased  died 
on  the  morning  of  February  25,  1915.  In  a 
supplemental  report  by  the  Texas  Company 
to  the  Industrial  Accident  Board,  in  giving 
the  extent  of  the  Injury,  the  company  used 
the  following  language) 

"Injured  December  31,  1914.  Incapacitated 
from  January  13th  to  date  of  death,  February 
25,  1915." 

[S]  The  record  discloses  that  no  objection 
was  made  to  the  Introduction  by  plaintllfs 
of  these  reports.  They  were  admissible,  and 
constituted  prima  fade  evidence  of  the  state- 
ments therein  contained.  It  has  been  held 
by  the  Supreme  Court  of  Michigan  that  a 
report  to  the  Industrial  Accident  Board  by 
the  employer,  made  before  the  death  of  the 
employ^,  and  at  a  time  when  he  had  ample 
opportunity  to  investigate  and  all  sources  of 
information  were  fresh  and  available,  stat- 
ing that  the  employe  was  Injured  by  running 
a  nail  Into  his  hand  while  throwing  wood  in- 
to a  furnace,  and. a  second  report,  after  the 
death,  stating  that  he  was  injured  by  scratch- 
ing his  hand  on  a  nail,  constituted  prima 
facie  evidence  that  the  accident  and  injury 
occurred,  as  reported,  and  supported  a  find- 
ing of  the  board  that  such  injury  arose  out 
of  and  in  the  course  of  the  employment 

The  Micliigan  Act  with  reference  to  re- 
ports required  to  be  made  by  the  employer 
is  almost  word  for  word  like  the  Texas  Act 
of  1913  upon  this  subject.  Keck  v.  Whit- 
Oesberger,  181  Mich.  463,  148  N.  W.  247, 
Ann.  Cas.  1916C,  771;  First  National  Bank 
V.  Industrial  Commission,  161  Wis.  626,  154 
N.  W.  847.  Honnold  on  Workmen's  Com- 
pensation says: 

"The  report  of  the  accident  made  by  the  em-  - 
ployer,    as    required    by   statute,   is   competent 
prima  facie  evidence  of  the  facts  stated  therein, 
subject  to  be  explained  or  contradicted." 

The  testimony  shows  that  deceased  was 
suffering  from  a  perirectal  abscess,  which 
produced  septic  toxemia,  which  resulted  in 
death.  The  testimony  of  the  physicians 
shows  that  a  perirectal  abscess  may  be  the 
result  of  several  causes,  but  that  It  is  en- 
tirely consistent  with  an  injury  as  claimed 
herein. 

[I]  The  trial  court  having  heard  the  tes- 
timony, and  there  being  evidence  in  the  rec- 
ord which  shows  that  the  deceased  probably 
died  from  the  accident,  as  reported  by  the 
employer,  and  it  being  the  duty  of  the  low- 
er court  to  determine  the  effect  of  the  tes- 
timony, we  feel  unauthorized  to  disturb  the 
judgment  of  the  trial  court,  and  therefore 
afilrm  the  case. 
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INTERNATIONAL  &  GREAT  NORTHERN 

RY.  CO.  v.  KANSAS  CITY  PRODUCE 

CO.    (No.  5932.) 

(Court  of  Civil  Appeals  of  Te^as.    San  Antonio. 

Dec.  19,  1017.    Rehearing  Denied 

Jan.  23,  1018.) 

1.  Cabbikbs  ®=3l72— Connecting  Cabbiebs— 
Thbouob  Shipment— Bill  of  Lading. 

A  connecting  carrier  by  acting  on  and  ac- 
quiescing in  a  bill  of  lading  for  a  through 
shipment  issued  by  the  initial  carrier,  receiving 
the  goods,  and  not  issuing  a  bill  of  lading  of 
it0  ovrn,  indorses  it  and  makes  it  its  own. 

2.  Estoppel  ®=>54 — Knowledge  or  Facts. 

A  shipper  is  not  estopped  by  carrier's  cus- 
tomary dealing  with  his  previous  shipments,  of 
which  he  did  not  know  and  by  exercise  of  ordi- 
nary diligence  could  not  have  known. 

3.  Cabbiebs  ®=990— Bill  of  Lading— Dbafts 
Attached. 

Drafts  attached  to  bills  of  lading  amount 
to  positive  instructions  to  carrier  to  collect 
before   delivering  goods. 

4.  Cabbiebs  «=»76  —  Wbongful  Delivibt— 
Action— Pabties. 

The  shipper  of  goods  consigned  to  himself 
with  draft  attached  to  bill  of  lading,  not  hav- 
ing parted  with  the  ownership,  may  sue  the 
carrier  for  delivering  them  to  another  without 
payment  of  the  draft. 

5.  Cabbiebs   «=300— Convebsion— WaoNarnL 
Delivebt. 

The  carrier  delivering  goods  shipped  without 
production  of  the  bill  of  lading  and  payment  of 
the  draft  attached  is  liable  for  conversion. 

6.  Cabbiebs  «=sOl(4)— Convebsion— Measubk 
OF  Damage. 

The  market  value  of  goods  at  the  place  of 
their  conversion  by  a  earner  is  the  measure  of 
damages. 

7.  Cabbiebs   «=>158(1)  —  Convebsion— Meas- 
UBE  of  Damages. 

Provision  in  bill  of  lading  as  to  the  value  of 
the  property  being  that  at  point  of  shipment, 
having  reference  only  to  loss  or  damage,  does 
not  affect  measure  of  damages  for  conversion. 

Appeal  from  District  Court,  Bexar  County; 
S.  G.  Tayloe,  Judge. 

Action  by  the  Kansas  City  Produce  Com- 
pany against  the  International  &  Great  North- 
ern Railway  Company.  From  an  adverse 
Judgment,  defendant  appeals.     Affirmed. 

Cobbs  &  Cobbs  and  Davis  &  Eskridge,  all 
of  San  Antonio,  and  Wilson,  Dabney  &  King, 
of  Houston,  for  appellant.  Davis  &  Long, 
of  San  Antonio,  Hart  &  Woodward,  of  Aus- 
tin, and  Taliaferro,  Cunningham  &  Blrk- 
head,  of  San  Antonio,  for  appellee. 

FLY,  G.  J.  This  is  a  suit  for  damages  al- 
leged to  have  accrued  through  the  unauthor- 
ized surrender  of  large  shipments  of  eggs 
to  S.  Oullbem  Sc  Co.,  without  collecting  cer- 
tain drafts  to  cover  the  price  of  tbe  eggs, 
which  were  attached  to  tbe  respective  bills 
of  lading,  the  said  eggs  being  converted  to 
the  use  ot  said  Onilhem  &  Co.  It  was  al- 
leged that  the  shipments  were  made  by  ap- 
pellee, I.  Tobias,  doing  business  under  the 
name  of  Kansas  City  Produce  Company,  and 
that  one  shipment  of  the  eggs  consisted  of 
04  cases  which  had  been  sold  by  appellee  to 


Charles  S.  Guilhem  &  Co.,  of  Austin,  Tex., 
at  $6.10  a  crate,  and  were  shipped  on  March 
13,  1014 ;  that  82  cases  of  eggs  were  shipped 
on  March  21,  '  1014,  from  San  Antonio  to 
Chicago,  consigned  to  appellee,  which  were 
worth  $5  a  crate;  that  on  March  23,  1014, 
212  cases  of  eggs,  consigned  to  appellee  at 
Chicago,  were  delivered  to  appellant  for 
shipment;  that  on  March  27,  1014,  100  cases 
of  eggs  were  delivered  to  appellant,  and  on 
Mardi  28,  1914,  156  crates  of  eggs  were  de- 
livered to  the  Galve&ton,  Harrlsburg  &  San 
Antonio  Railway  Company  at  Seguin,  and 
on  March  30,  1014,  240  crates  of  eggit  were 
delivered  to  appellant  for  shipment  ea«di 
shipment  of  eggs  being  consigned  to  appellee 
at  Chicago,  111.,  except  those  shlppiBd  on 
March  28th,  which  were  shipped  to  New  Or- 
leans; that  the  eggs  delivered  to  the  carrier 
at  Seguin  were  delivered  to  appellant  at 
San  Antonio;  that  the  eggs,  all  being  con- 
signed to  appellee,  were,  without  authority, 
delivered  to  Charles  Guilhem  &  Co.,  and  con- 
verted by  them  to  their  use  and  benefit. 
Guilhem  &  Co.  and  others  were  made  parties 
defendant,  all  being  dismissed  from  the  suit, 
except  appellant  and  the  firm  named.  Tbe 
trial  was  by  jury  resulting  in  a  verdict  and 
Judgment  in  favor  of  appellee  as  against  the 
firm  and  appellant  for  $6,033.80,  and  for 
the  same  sum  in  favor  of  appellant  agaln&t 
the  firm.  Only  the  railway  company  ap- 
pealed. 

Tbe  evidence  sustains  the  material  allega- 
tions of  the  petition,  showing  that  appellant 
had,  without  warrant  or  authority,  delivered 
the  eggs  described  to  the  firm  of  Charles  S. 
Guilhem  A  Co.,  who  had  converted  them  and 
deprived  appellee  of  their  value. 

[1]  The  first  assignment  of  error  assails 
the  action  of  the  court  in  permitting  the  bill 
of  lading  issued  by  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company  for 
the  156  crates  of  eggs,  shipped  from  Seguin 
on  March  28,  1014,  to  be  read,  for  the  rea- 
son that  it  was  ex  parte,  hearsay.  Irrelevant, 
and  immaterial,  because  not  issued  by  an 
agent  of  appellant.  There  is  no  force  or 
merit  in  the  assignment  Tbat  the  eggs 
were  shipped  over  the  line  of  the  initial  car- 
rier from  Seguin,  and  then  delivered  to  ap- 
pellant, is  unquestioned,  and  the  objections 
to  the  bin  of  lading  were  untenable.  Appel- 
lant received  the  goods  as  a  connecting  car- 
rier, and  negligently  permitted  them  to  be 
converted  by  another.  The  authorities  cited 
have  no  bearing  on  the  facts  of  this  case; 

The  second  assignment  of  error  is  based  on 
the  assumption  that  the  shipment  of  156 
crates  of  eggs  from  Seguin  were  never  de- 
livered to  appellant,  but  it  was  abundantly 
proven  that  they  were  delivered  to  appellant, 
and  consequently  the  assignment  is  not  meri- 
torious, and  is  overruled.  It  was  practically 
admitted  in  the  answer  of  appellant  that  the 
shipment  from  Seguin  was  delivered  to  It 
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It  did  not  ieay  receiving  the  Bhipment,  but 
pleaded  as  follows: 

"And  your  defendant  would  further  show  that 
it  was  a  connecting  carrier  in  the  shipment 
from  Seguin,  Tex.,  and  that  tho  liability  of  this 
defendant  is  regulated  by  the  laws  of  Congress 
of  the  United  States,  this  shipment  being  billed 
to  other  states  of  the  United  States,  with  privi- 
lege to  stop  in  transit  to  finish  loaiding." 

The  evidence  shows  that  appellant  acted 
npon  and  acquiesced  in  the  bill  of  lading 
given  by  the  initial  carrier,  and  did  not  ten- 
der a  bill  of  lading  to  appellee  in  lieu  of  the 
one  issued  by  the  initial  carrier.  The  ship- 
ment was  a  through  one  from  Seguin  to 
Chicago,  and  appellant  could  have  issued  a 
Mil  of  lading  of  its  own  when  the  eggs  were 
delivered  to  it,  but  it  did  not  do  so,  but  ac- 
cepted the  shipment  under  the  bill  of  lading 
already  given,  thereby  indorsing  and  making 
it  its  own.  Bailway  v.  Turner,  42  Tex.  Civ. 
Apik  532,  94  S.  W.  216. 

(2,  S]  The  evidence  did  not  show  that  ap- 
pellee knew,  or  by  the  exercise  of  ordinary 
diligence  could  have  known,  of  the  manner 
In  vfiddi  appellant  had  dealt  with  Gnllhem 
ft  Co.,  in  connection  with  other  shipments 
of  eggs  consigned  to  appellee,  and  it  could 
not  have  been  bound  or  estopped  by  such  cus- 
tomary dealing.  Appellant  had  no  authority 
to  deliver  eggs  to  Guilhem  &  Co.,  without 
collecting  drafts  attached  to  the  bills  of  lad- 
ing. No  such  orders  had  ever  been  received 
from  appellee,  and  the  drafts  attached  to 
the  bills  of  lading  amounted  to  positive  in- 
structions to  collect  the  money  before  the 
eggs  were  delivered.  Elliott,  Railroads,  § 
.1530;    Tledeman,  Commercial  Paper,  §  494. 

[4]  Appellee  had  fall  authority  to  institute 
the  suit  and  recover  the  damages.  Appellee 
had  not  parted  with  the  ownership  of  the 
eggs,  and  the  right  of  Guilhem  &  Co.  to  the 
eggs  depended  upon  their  payment  of  the 
drafts  attached  to  the  bill  of  lading.  Hall- 
way ▼.  Smith,  84  Tex.  348,  19  S.  W.  809; 
Bailway  v.  Laws,  125  S.  W.  973.  The  fourth 
assignment  of  error  is  overruled. 

[S]  Even  if  Guilhem  &  Co.  had  been  nam- 
ed as  consignees,  they  would  not  have  been 
entitled  to  delivery  of  the  property  until  the 
draft  was  paid  and  the  bill  of  lading  prop- 
erly produced,  and  the  carrier  would  be  lia- 
ble if  loss  occurred  by  delivery  without  pay- 
ment of  the  draft  and  production  of  .the  bill 
of  lading.  EUiott  on  Bailroads,  j  142ga; 
Ballroad  v.  Commercial  Bank.  123  U.  S. 
727,  8  Sup.  Ct  266,  31  L.  Ed.  287;  Vaughn 
r.  Hallway  Co.,  27  K.  I.  235,  61  AtL  695.  In 
the  present  case  the  eggs  were  consigned  to 
appellee,  and  the  bills  of  lading  with  drafts 
attached  gave  no  authority  whatever  for  the 
delivery  of  the  eggs  to  any  one  else,  without 
the  payment  of  the  drafts.  Disregarding 
those  plain  instructions,  the  eggs  were  de- 
livered to  Guilhem  &  Co.,  without  the  drafts 
being  paid,  and  appellant  is  liable  for  the 
conversion  of  the  property. 


[6,  7]  The  witness  Goldstein  was  properly 
qualified,  and  was  authorized  to  swear  to 
the  market  value  of  eggs  in  Austin,  and, 
Austin  being  the  point  at  which  the  conver- 
sion of  the  eggs  took  place,  the  market  value 
there  was  the  proper  measure  of  damages. 
Carter  v.  Railway,  93  S.  W.  681 ;  Railway  v. 
Rines,  37  Tex.  Civ.  App.  618,  84  8.  W.  1092. 
The  provision  in  the  bill  of  lading  as  to  the 
value  of  the  property  being  that  at  point  of 
shipment  has  reference  alone  to  loss  or  dam- 
age of  the  property,  and  not  to  a  conversion 
of  the  property  by  the  carrier.  The  bills 
of  exception  do  not  form  a  basis  for  the 
assignments  attacking  the  measure  of  dam- 
ages .  fixed  by  the  court,  or  the  attempt  to 
bring  in  review  the  admission  of  evidence 
as  to  the  value  of  eggs  in  Austin  where  the 
conversion  took  place.  Bill  of  exceptions 
No.  13  «xcepts  to  the  refusal  of  the  court  to 
give  a  peremptory  instruction,  and  bill  of 
exceptions  Mo.  14  seeks  to  point  out  four  ex- 
ceptions to  the  charge  of  the  court,  only 
one  of  them  touching  on  the  measure  of  dam- 
ages, and  that  referring  only  to  the  testi- 
mony being  insufiiclent  to  show  market  value 
In  Austin,  and  further  that  it  "was  not  a 
proper  location  of  the  fixing  of  the  measure 
of  damages."  Nothing  is  said  as  to  where 
the  measure  of  damages  should  be  fixed. 
When  counsel  was  asked  by  the  court  as  to 
the  prices  in  what  place  the  damages  were 
to  be  ascertained,  the  reply  was  made: 

"The  proper  place  is  largely  a  question;  it 
is  a  matter  of  complicated  law  as  to  where  it  is, 
and  I  am  making  ttiis  objection  to  make  my- 
self safe." 

What  the  witness  testified  as  to  mar- 
ket value  is  not  shown  by  the  bills  of  excep- 
tion. The  invoices  were  allowed  to  be  used 
as  evidence  without  objection,  as  was  testi- 
mony to  the  effect  that  appellee  sold  the 
eggs  for  the  stuns  Indicated  in  the  invoices, 
and  those  invoices  show  the  exact  amount 
found  by  the  Jury.  There  is  no  merit  in  the 
fifth  and  sixth  assignments  of  error,  and  they 
are  overruled. 

The  Judgment  Is  aflBrmed. 


LUTTKELL  et  al.  v.  CLICK.     (Na  298.) 

(Court  of  Civil  Appeals  of  Texas.     Beanmont. 

Jan.  2,  1918.     Rehearing  Denied 

Jan.  30,  1018.) 

1.  Trespass  to  Trt  Title  €=s»41(1)  —  Evi- 
dence—Sutficienct. 

E>7idence  held  to  sustain  findings  for  plain- 
tiff  in  action  of  trespass  to  try  title. 

2.  Adverse  Possession  «=s>110(3)— Puiadino 
— Necessitt. 

Claimant  of  land  under  chain  of  title  from 
persons  who  merely  occapied  and  claimed  ad- 
versely must  specially  plead  the  limitation  of 
ten  years. 

Appeal  from  District  Court,  Sabine  Coun- 
ty; W.  R.  Blackshear,  Judge. 

Action  by  J.  M.  Click  against  E.  M.  Lut- 
trell  and  others,  wherein  Mrs.  Elstella  Row- 
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land  Intervened.  Judgment  for  plaintiff,  and 
defendants  and  Intervener  appeal.  Revers- 
e<l  iind  remanded. 

J.  W.  Allnton,  of  Ilempblll,  for  appellants. 
W.   F.  Goodrich,  of  Hemphill,  for  appellee. 

BIIOOKE,  J.  This  Is  a  suit  of  trespass  to 
try  title  to  about  40  acres  of  land  of  the 
Naomi  Mackey  headrigbt  in  Sabine  county, 
Tex.,  wherein  J.  M.  Click  is  plaintiff  and 
R  M.  Luttrell  is  defendant.  Mrs.  Estella 
Itowliind  intervened. 

The  controversy  or  matter  in  issue  was 
the  south  boundary  line  of  the  500  acres  of 
land  known  as  the  "Pin  Oak  Pond"  tract  of 
land,  plaintiff  describing  the  land  in  his  pe- 
tition as  follows: 

"Beginning  at  the  southwest  comer  of  the 
.•JOO-acre  tract  of  land  known  as  the  Pin  Oak 
Pond  tract,  or  Wm.  H.  Harris  tract?  thence 
northerly  with  the  west  Iraundary  of  the  500- 
acre  tract  to  the  lower  Milam  &  San  Aueustine 
road;  thence  with  said  road  to  Ed  Smiths  west 
line;  •  thence  southerly  ■  with  Ed  Smith's  west 
boundary  line  to  the  south  line  of  the  GOO-acre 
tract;  thence  west  to  the  beginning,  containing 
all  the  land  on  said  500-acre  tract  south  of  said 
road." 

The  defendant.  In  addition  to  his  plea  of 
general  denial  and  not  guilty,  interposed  the 
pleas  to  five  and  ten  year  limitation  to  so 
much  of  the  land  described  in  plaintiff's  peti- 
tion as  Is  bounded  as  follows: 

"Beginning  at  the  southwest  comer  of  the 
500-acre  tract  known  as  the  'Pin  Oak  Pond' 
tract;  thence  in  a  northerly  direction  with  the 
line  of  the  pin  oak  pond  tract  to  comer  on  Ed 
Smith's  west  line  In  the  lower  Milam  ft  San 
Augustine  road;  thence  in  a  southerly  direction 
with  Smith's  iKest  line  to  comer  in  the  north 
line  of  Isaiah  Hamilton's  land  On  said  Mackey 
survey;  thence  in  a  westerly  direction  with 
Hamilton's  north  line  to  the  place  of  beginning." 

Mrs.  JRowland,  by  her  plea  In  Intervention, 
asserts  title  to  that  portion  of  the  land  sued 
for  by  plaintiffs,  under  the  ten-year  statute 
of  limitation,  described  as  follows: 

"Beginning  at  the  southwest  corner  of  the 
500-acre  tract  known  as  the  Pin  Oak  Pond 
tract;  thence  in  a  northeasterly  direction  with 
the  line  of  the  Pin  Oak  Pond  tract  to  corner  on 
Ed  Smith's  west  line  in  lower  MUam  &  San 
Augustine  road;  thence  in  a  southerly  direction 
with  said  Smith's  west  line  to  corner  in  the 
north  line  of  Isaiah  Hamilton's  land;  thence 
in  a  westerly  direction  with  Hamilton's  north 
line  to  the  beginning." 

It  was  agreed  by  all  parties  that  the  land 
was  patented  to  Naomi  Mackey.  The  evi- 
dence disclosed  that  E.  M.  I^uttrell  had  no 
interest  in  the  land,  and  that  he  asserted 
none  to  It,  except  the  pine  timber  on  the  land 
which  he  bad  purchased  from  Clanton  & 
Brlc3.  Luttrell  was  cutting  this  timber  when 
suit  was  filed,  and  was  enjoined  from  cut- 
ting by  writ  of  Injunction.  The  evidence 
shows  that  he  had  cut  about  50,000  feet  of 
pine  timber  when  he  was  enjoined. 

The  case  was  tried  by  the  court  without  a 
Jury,  and  the  court  filed  his  findings  of  fact 
and  conclusions  of  law  as  follows: 


"Findings  of  Fact 

"(1)  I  find  a  deed  from  Naomi  McKey  to  Ma- 
tilda McMahon,  dated  the  8th  of  Jnne,  1853. 
conveying  a  certain  tract  of  land  lying  and 
situated  in  Sabine  county,  known  as  the  Pin 
Oak  Pond  tract,  containing  600  acres,  in  the 
northeast  corner  of  the  survey  granted  to  Naomi 
McKey  by  the  Mexican  government,  bounded  on 
the  west  by  the  lands  of  Wm.  Scurlock,  and  on 
the  north  and  east  by  the  original  boundary  lines 
of  the  said  McKey  survey,  and  on  the  south  by 
Geo.  S.  Williams. 

"(2)  I  find  that  it  is  agreed  that  the  Naomi 
McKey  survey  was  patented  by  the  state  of 
Texas,  of  which  land  in  controversy  Is  a  part. 

"(3>  I  find  a  deed  from  James  McMahon  and 
Matilda  F.  McMahon,  his  wife,  to  MiUer.  Tubb 
&  Co.,  conveying  500  acres  of  the  Naomi  Mc- 
Key, situated  in  the  northeast  corner  of  said 
league,  and  running  south  with  the  east  bound- 
ary of  said  original  survey;  thence  west  with 
the  north  line  of  G.  S.  Williams'  survey  to 
William  .Scurlock's  survey;  thence  with  the  east 
line  of  the  said  Wm.  Scurlock  to  the  north  line 
of  said  original  survey;  thence  east  with  the 
north  line  of  said  league  to  the  place  of  begin- 
ning, containing  500  acres,  more  or  less,  said 
deed  being  dated  the  18th  day  of  November, 
1868. 

"(4)  I  find  a  power  of  attorney,  coupled 
with  an  interest,  from  George  Tubb  to  S.  B. 
Bewley,  dated  December  21,  1876,  authorising 
Bewley  to  bring  suit  for  500  acres  of  the  Naomi 
McKey  deeded  to  George  Tubb  by  Matilda  F. 
and  James  B.  McMahon  on  the  18th  day  of 
November,  1808,  and  providing  that  Bewley 
should  have  200  acres  of  said  land  in  the  re- 
covery for  his  services. 

"(5)  I  find  a  deed  from  S.  B.  Bewley  to  E.  P. 
Home,  dated  January  6,  1876,  conveying  to  said 
Home  an  individual  interest  of  200  acres,  out 
of  the  600  acres  of  the  Naomi  McKey  head- 
right,  known  as  the  Pin  Oak  Pond  place;  it 
being  the  same  tract  of  land  deeded  to  Miller, 
Tubb  &  Co.  by  James  B.  and  Matilda  F.  Mc- 
Mahon on  the  15tb  of  November,  1868. 

"(6)  I  find  a  deed  from  MiUer,  Tubb  &  Co., 
dated  June  7,  1876,  to  B.  P.  Home,  conveying 
the  following  lands:  Being  a  part  of  the  Naomi 
McKey  survey,  beginning  at  the  northeast  coi^ 
ner  of  the  said  'original  survey  and  running 
south  with  the  east  boundary  line  of  said  origi- 
nal survey;  thence  west  with  the  north  line  of 
the  G.  S.  Williams  survey  to  William  Scur- 
lock's survey ;  thence  with  the  east  line  of 
the  said  Wm.  Scurlock  to  the  north  line  of  said 
league;  thence  east  with  the  league  line  to  the 
place  of  beginning,  containing  500  acres,  more 
or  less. 

"(7)  I  find  a  bond  for  title  from  James  B. 
McMahon  and  E.  P.  Gaines  to  William  Harris, 
dated  the  28th  day  of  January,  1837,  obligat- 
ing themselves  to  make  to  the  said  Harris  • 
good  and  lawful  title  to  500  acres  of  land  oat 
of  the  Naomi  McKey  headri^t  adjoining  the 
land  of  Mrs.  Tates  Payne,  Wayne  Chumley, 
and  others;  said  line  running  and  commencing 
on  the  north  side  of  the  main  road  to  Rio 
Sabine,  and  including  a  fine  body  of  red  land,  on 
a  part  of  which  is  the  Pin  Oak  pond  and  a  fine 
spring.  Said  Harris  has  the  liberty  of  removing 
his  lines  to  the  best  advantage,  so  as  to  include 
the  good  body  of  red  land. 

"(8)  I  find  a  deed  from  W.  H.  Harris  to 
James  B.  Harris,  dated  January  14,  1859,  con- 
veying all  of  the  interest  and  estate,  real  and 
personal,  in  the  state  of  Texas,  'which  I  have 
m  and  to  and  conoemfaig  the  estate  of  my  fa- 
ther and  mother.' 

"(9)  I  next  find  a  deed  from  S.  H.  Barde- 
mand  to  John  R.  Smith,  dated  April  30,  1873, 
conveying  500  acres  of  the  Naomi  McKey, 
known  as  the  Pin  Oak  Pond  place  on  the  Milam 
&  San  Antonio  road. 

"(10)  I  next  find  a  deed  from  J.  B.  Harris  to 
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Emma  Jane  Simpwm,  wife  of  A.  J.'  Simpsoa, 
coayeyjji);  to  her  all  right,  title,  and  interest  in 
300  acres,  more  or  leM,  of  the  Naomi  McKe; 
beadrlgbt  03  a  son  and  heir  ot  Wm.  H.  ana 
Margaret  W.  Harria,  deed  dated  May  18,  1873. 

''(11)  I  find  a  deed  from  A.  J.  Simpson  and 
wife,  Emma  Jane  Simpson,  to  3.  B.  Harris, 
dated  May  12,  1873,  convej-ing  all  our  right, 
title,  and  interest  in  500  acres  of  the  Naomi 
McKey  knnwn  as  the  Pin  Oalc  Pond  place. 

"(1^  I  find  a  deed  from  John  R.  Smith  and 
wife,  Francis  A.  Smith,  dated  Mav  12,  1873, 
conveying  200  acres,  more  or  less,  or  the  Naomi 
McKey  survey  on  the  San  Antonio  road  6  milea 
weat  of  the  town  of  Milam  to  James  B.  Harria. 

"(13)  I  find  a  deed  dated  the  16th  of  June, 
1876,  from  A.  J.  Simpson  to  E.  P.  Home,  con- 
Teying  aU  their  right,  title,  and  interest  in  and 
to  500  acres  of  the  Naomi  McKey  Boryey  situ- 
ated in  the  northeast  comer  of  said  survey,  be- 
ginning at  the  northeast  corner  and  running 
south  with  the  east  boundary  line  of  said  origi- 
nal snrvey;  thence  west  with  the  north  bound- 
ary Bne  of  the  G.  S.  Williams  snrvey  to  Wil- 
liam Scurlodc  survey;  thence  with  the  east  line 
of  the  Scurlock  survey  to  the  north  line  of  said 
original  survey;  thence  east  with  the  north  line 
of  aaid  league  to  the  beginning,  containing  500 
acres  of  land,  more  or  less. 

"(14)  I  find  a  deed  introduced  for  the  purposes 
of  description  from  Wm.  F.  Sparks  to  William 
Scnrlock,  dated  November  24,  1838,  and  convey- 
ing the  following  described  to  commence  at  Wm. 
H.  Harris  southwest  comer  and  run  ^ith  the 
course  of  his  line  to  the  Chechee  creek;  thence 
up  said  creek  to  the  old  line;  thence  along  said 
line  to  said  Harris  comer;  thence  with  the  said 
Harria'  north  and'  south  and  west  boundary  to 
the  place  of  beginning. 

"(15)  I  next  find  a  deed  from  E.  P.  Home 
and  wife  to  N.  B.  Mason  and  T.  6.  I>rawhorn. 
dated  November  23,  1882,  conveying  a  part  of 
the  Naomi  McKey  survey  situated  in  the  north 
comer  of  said  league,  and  beginning  at  the 
northeast  comer  of  said  original  survey,  and 
running  south  with  the  east  boundary  line  of 
said  OTiginal  survey;  thence  west  with  the  north 
line  of  the  O.  S.  Williams  to  William  Scnr- 
lock's;  thence  with  the  east  line  of  said  Wil- 
liam Scnrlock  to  the  north  line  of  said  original 
snrvey ;  thence  east  with  the  north  line  of  said 
league  to  the  place  of  beginning,  containing  500 
acres,  more  or  less. 

"(16)  I  next  find  a  partition  deed  from  N.  B. 
Mason  and  wife  to.T.  G.  Drawhorn,  deeding 
to  Drawhorns  the  southern  portion  of  the  above 
SCO  acres,  dated  November  23,  1882. 

"(17)  I  next  find  a  deed  from  T.  G.  Draw- 
horn  and  wife  to  J.  A.  Scurlock,  dated  January 
30,  1888,  conveying  a  portion  of  the  McKey 
headright  bounded  as  follows:  Beginning  at  the 
southwest  corner  of  the  survey  known  as  the 
survey  bought  of  K.  P.  Home  by  T.  G.  Draw- 
horn  and  N.  B.  Mason,  the  said  N.  B.  Mason 
and  T.  G.  Drawhorn  now  residing  on  said  sur- 
vey; thence  north  with  the  Scurlock  east  bound- 
ary line  to  what  is  known  as  the  lower  Milam 
&  San  Angustine  road;  thence  with  said  road 
in  an  easterly  direction  to  M.  G.  Langford's 
line;  thence  with  said  Liangford's  line  and 
Isaiah  Hamilton's  line  to  the  place  of  beginning, 
containing  50  acres,  more  or  less. 

"(18)  I  find  next  a  deed  from  J.  A.  Scurlock 
to  the  San  Augustine  Grocery  Company,  dated 
April  16,  1906,  conveying  the  same  land  by 
the  same  description,  as  the  last  above-mention- 
efl  deed. 

"(19)  I  next  find  a  deed  trom  the  San  Augus- 
tine Grocery  Company  to  J.  A.  Scurlock,  dated 
February  28,  1916,  conveying  the  same  land  by 
the  same  description  mentioned  in  paragraph  17. 

"(20)  I  next  find  a  deed  from  J.  A.  Scurlock 
to  J.  M.  Click,  the  plaintiff,  dated  March  23, 
1916,  conveying  the  same  land  described  in  the 
last  paragraph,  described  more  particularly  as 
follows:    Beginning  at  the  southwest  corner  of 
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a  500«cre  tract  o<  land  commonly  known  as  the 
Wm.  H.  Harris  or  Pin  Oak  Pond  tract  of  land; 
thence  in  a  northerly  direction  with  the  west 
boundary  line  of  the  said  tract  to  the  lower 
Milam  &  San  Augustine  road;  thence  east  with 
said  road  to  Rev.  Ed  Smith's  weat  line,  where 
said  line  crosses  said  road;  thence  in  a  south- 
erly direction  with  said  Smith's  west  line  to 
the  south  Une  of  said  500-acre  survey;  thence 
west  to  the  place  of  beginning,  containing  all  of 
the  land  on  said  500-acre  tract  south  of  toe  low- 
er Milam  &  San  Augustine  road,  supposed  to 
contain  90  acres,  more  or  less,  and  being  the 
same  tract  of  land  purchased  from  T.  O.  Draw- 
horn  and  wife  by  J.  A.  Scurlock,  by  deed  of 
date  1886;  said  tract  of  land  being  situated  on 
the  N.  McKey  headright. 

"(21)  I  find  by  the  testimony  of  J.  A.  Scur- 
lock that  the  500  acres  purchased  by  E.  P. 
Home  in  the  northeast  comer  of  the  Naomi 
McKey  survey  has  for  a  long  time  been  known 
in  the  community  as  the  W.  H.  Harris  or  Pin 
Oak  Pond  tract,  and  is  bounded  on  the  west  by 
the  lands  of  William  Scurlock,  described  in  the 
deed  from  William  F.  Sparks,  dated  November 
24,  1838,  and  that  the  south  line  of  the  land  in 
controverey  is  the  south  line  of  the  600-acre 
Wra.  H.  Harria  or  Pin  Oak  Pond  tract 

"(22)  I  further  find  from  the  testimony  ot  J. 
A.  Scnrlock  that  E,  P.  Home  occupied  and 
claimed  said  500  acres  from  about  the  beginning 
of  the  year  1875,  to  the  time  sold  to  Mason 
and  Drawhorn  in  1882,  continuously,  and  that 
said  500-acre  tract  was  then  occupied  by  N.  B. 
Mason  and  T.  Q.  Drawhorn  continuously  up 
to  the  partition  of  said  land  on  the  13th  of  No- 
vember, 1882,  and  that  Drawhorn  occupied  the 
south  half  of  said  500  acres,  claiming  the  same 
up  to  the  30th  day  of  January,  1896,  making 
more  than  ten  years  in  continuous  peaceable 
poesession. 

"(23)  I  find  that  a  very  small  portion  in  the 
southwest  comer  of  the  land  in  controversy  was 
occupied  by  Mrs.  S.  A.  Hamilton  for  a  period 
of  more  than  ten  years,  but  that  her  occupancy 
was  a  mere  encroachment,  and  not  accompanied 
by  such  assertion  of  tiue  as  would  put  the 
statutes  of  limitation  in  operation. 

"(24)  I  further  find  that  since  the  land  in  con- 
troversy was  acquired  by  the  plaintiff,  there  has 
been  ^,000  feet  of  merchantable  pine  timber 
cut  from  said  land  bv  the  defendant  E.  M.  Lut- 
trell,  of  the  reaewnable  value  of  $2  per  thousand. 

"I  therefore  conclude  aa  a 

"Conclusion  of  Law 

"That:  i>Iaintiff,  J.  M.  C!lidc,  has  shown  title  to 
the  land  in  controversy,  and  that  he  is  entitled 
to  a  judgment  therefor,  together  with  judg- 
ment for  $50  for  the  value  of  the  timber  cut  by 
defendant  E.  M.  Luttrell." 

Assaalt  is  made  on  the  findings  of  fact 
by  the  court  in  two  particulars:  First,  that 
the  testimoQy  of  J.  A.  Scurlock  showed  that 
the  south  line  of  the  land  in  controversy  la 
the  south  line  of  the  Pin  Oak  Pond  tract; 
and,  second,  that  the  occupancy  of  Mrs.  Ham- 
ilton of  the  land  in  controversy  was  a  mere 
encroachment,  and  not  accompanied  by  such 
assertion  of  title  as  would  put  the  statute  of 
limitation  in  operation. 

The  first  assignment  qt  error  la  as  follows: 

"The  court  erred  in  its  findings  of  fact  as  set 
out  in  the  twenty-first  paragraph  of  the  findings 
of  fact  and  conclusions  of  law  filed  by  the  court 
in  this  cause,  wherein  the  court  finds  as  a  fact 
that  the  'Pin  Oak  Pond'  tract  is  bounded  on  the 
west  by  the  lands  of  Wm.  Scurlock,  described 
in  the  deed  from  Wm.  F.  Sparks,  dated  Novem- 
ber 24,  1838,  and  in  finding  that  the  south  line 
of  the  land  in  controversy  is  the  south  line  of 
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the  5004cre  Wm.  H.  Harris  or  'Pin  Oak  Pond' 
tract." 

The  propositions  under  this  assignment 
are: 

(a)  "A  call  for  an  adjoining  tract  will  contr<d 
course  and  distance." 

(b)"The  varioas  calls  for  description  in  deeds 
have  been  classified  by  the  courts,  and  it  is  now 
settled  that  the  highest  in  importance  and 
weight  are:  First,  natural  objects;  second,  ar- 
tificial objects,  such  as  marked  lines,  etc.;  third, 
courses  and  distances." 

(c)  "The  burden  of  proof  is  always  on  the 
plaintiff  to  show  the  object  fixing  the  boundary, 
or  true  locality  of  the  land  sued  for,  and  this 
burden  never  cnanges." 

The  testimony  is  not  as  full  as  it  should 
be  in  identifying  the  south  boundary  line  of 
the  Pin  Oak  Pond  tract,  or  rather  the  place 
where  the  Williams  line  was  at  that  or  any 
other  time,  as  there  seems  to^be  no  such  tract 
as  the  Williams  tract.  However,  while  the 
north  line  of  the  G.  S.  Williams  survey  can- 
not be  discovered  on  the  map,  the  testimony 
of  J.  A.  Scurlock,  a  son  of  William  Scurlock, 
is  as  follows:  That  be  Is  54  years  of  age; 
that  he  knows  where  the  Checbee  creek  near 
his  father's  old  residence  and  west  of  the 
Pin  Oak  Pond  tract  is;  that  be  Is  familiar 
with  the  lands  owned  by  bis  father  on  that 
survey.  He  testified  that  the  south  line  of 
his  father's  land  on  the  Mackey  survey  lying 
east  of  the  Checbee  creek  runs  east  and 
west,  and  that  his  father's  land  is  bounded 
by  the  Pin  Oak  Pond  tract  on  the  east,  and 
in  the  northeast  corner  of  the  Mackey  league. 
He  testified  as  to  the  identity  of  the  Pin  Oak 
Pond  tract  of  William  H.  Harris'  tract,  say- 
ing that  tt  was  one  and  the  same.  He  also 
identified  the  300  acres  of  his  father's  land 
lying  Immediately  west  of  the  Pin  Oak  Pond 
tract  Witness  had  formerly  owned  the  land 
in  controversy ;  that  he  did  not  know  where 
the  land  claimed  by  defendants  was  until  a 
year  or  two  ago,  and  had  never  heard  of 
Mrs.  Hamilton  asserting  any  claim  to  any 
portion  of  the  land  In  controversy;  that  he 
did  not  know  where  the  south  line  .of  tbe 
Pin  Oak  Pond  tract  Is,  but  that  be  did  know 
where  the  line  is  that  bad  been  claimed  to 
be  the  south  line  of  tbe  Pin  Oak  Pond  tract, 
because  there  were  no  field  notes  to  It,  and 
the  witness  had  always  supposed  that  the 
land  in  controversy  was  a  part  of  the  Pin 
Oak  Pond  tract  On.  redirect  examination 
this  witness  stated  that  the  line  claimed  by 
plaintiff  Is  plainly  marked  on  the  ground 
and  seems  to  be  very  old,  easily  traced  on  tbe 
ground  from  one  comer  to  the  other;  that 
witness  had  looked  carefully  to  see  whether 
there  was  any  other  line  running  away  from 
that  In  a  northeast  direction,  but  could  not 
find  any  after  a  thorough  search,  starting 
from  a  corner  and  looking  in  every  direction. 
He  further  stated  that  this  south  line  runs 
due  east  and  west.  In  bis  Judgment ;  that  he 
bad  owned  tbe  land,  and  the  line  bad  been 
recognized  as  his  line. 

A  deed  was  Introduced  from  WlUiam  F. 
Sparks  to  William  Scurlock,  dated  Movember 


24,  1838,  In  whlcb  tbe  description  is  aa  fol- 
lows: 

"Commencing  at  William  H.  Harris'  sontb- 
west  corner,  and  run  with  the  course  of  bis 
line  to  the  Checbee  creek;  thence  up  said  creek 
to  the  old  line;  thence  along  said  line  to  the 
said  Harris  corner;  thence  with  said  Harris' 
north  and  southwest  boundary  to  the  place  of 
beginning." 

This  contract  of  land  was  Identified  by 
Scurlock  as  having  belonged  to  his  father  and 
now  occupied  by  him,  and  be  further  testified 
that  tbe  south  line  of  this  tract  and  the 
south  line  of  the  Harris  or  Pin  Oak  Pond 
were  a  continuation  of  the  same  line  running 
from  east  to  west  through  tbe  Mackey  league, 
thus  Identifying  the  south  boundary  of  the 
HarMs  tract  and  its  course  as  early  a6  1838. 

The  court  found  as  follows: 

"I  find  by  the  testimony  of  J.  A.  Scurlock 
that  the  600  acres  purchased  by  E.  P.  Home,  in 
the  northeast  corner  of  the  Naomi  Mackey  sur- 
vey, has  for  a  long  time  been  known  in  the  com- 
munity as  the  W.  H.  Harris  or  Pin  Oak  Pond 
tract,  and  is  bounded  on  the  west  by  tbe  lands 
of  William  Scurlock,  described  in  the  deed  from 
William  F.  Sparks,  dated  November  24,  1838, 
and  that  the  south  line  of  the  land  in  contro- 
versy is  tite  south  line  of  the  600-acre  William 
H.  Hartis  or  Pin  Oak  Pond  tract" 

[1]  From  all  tbe  testimony  before  the  court, 
it  Is  evident,  and  he  has  so  found,  and  this 
finding,  as  shown  above,  rests  upon  the  tes- 
timony, which,  if  believed,  is  sufiBcient  to  sup- 
port the  finding.  The  assignment  is  over- 
ruled. 

The  second  assignment  of  error  is  as  fol- 
lows: 

"The  court  erred  in  finding  as  a  fact  that  E. 
P.  Home  occupied  and  claimed  the  said  500 
acres  from  about  the  beginning  of  the  year  1875 
to  the  time  he  sold  to  Mason  and  Drawhorn 
in  1882,  continnously,  and  that  tbe  said  500- 
acre  tract  was  then  occupied  by  N.  B.  Mason 
and  T.  O.  Drawhom  continuously  up  to  the 
partition  of  said  land  on  the  ISth  of  November, 
1882,  and  that  the  said  Drawhorn  occupied  the 
south  half  of  said  600  acres,  claiming  the  same 
up  to  the  30th  day  of  January,  1886,  making 
more  than  ten  years  in  continuous,  peaceable 
possession,  and  in  finding  that  said  possession 
of  the  said  Home,  Mason,  and  Drawhorn  was 
the  possession  of  the  land  in  controversy  in 
this  suit." 

The  court  found  that  from  the  testimony  of 
J.  A.  Scurlock,  E.  P.  Home  occupied  and 
claimed  500  acres  from  about  beginning  In  the 
year  1875  to  tbe  time  he  sold  to  Mason  and 
Drawhorn  In  1882,  continuously,  and  that 
said  500-acre  tract  was  then  occupied  by  N. 
B.  Mason  and  T.  G.  Drawhorn  continuously 
up  to  the  partition  of  said  land  on  tbe  13tb 
of  November,  1882,  and  that  Drawhom  oc- 
cupied the  south  half  of  said  500  acres,  claim- 
ing the  same  up  to  the  30th  day  of  January, 
1886,  making  more  than  ten  years  In  contin- 
uous peaceable  possession. 

[2]  It  seems  that  Click,  the  appellee.  Is 
claiming  the  land  under  a  chain  of  title  from 
and  perhaps  beginning  with  Mason  and  Draw- 
horn, and  therefore  his  title  is  dependent  up- 
on whether  the  said  Mason  and  Drawhorn 
occupied  and  lived  on  and  claimed  adversely 
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the  land  for  a  period  of  ten  years.  Appellee 
made  do  attempt  to  plead  limltatloit  as  part 
of  his  title,  ond  IL-ultatlon,  to  be  aTallable, 
must  be  specially  pleaded  under  the  statutes. 
Tbis  omission  In  tbe  pleadings  makes  It  nec- 
essary that  tbls  case  be  reversed  and  remand- 
ed, so,  without  commenting  on  the  other  as- 
signments, we  desire  only  to  state  that  the 
entire  record  Is  In  a  very  unsatisfactory  con- 
dition, and  we  hope  that  In  many  respects 
much  light  may  yet  be  shed  upon  matters 
embraced  In  the  first  assignment,  and  that 
the  true  location  of  the  Williams  north  bound- 
ary line  may  be  more  thoroughly  established, 
alttaon^,  as  presented  by  tills  record,  we 
have  held,  the  court  having  found  as  much, 
and  there  being  testimony  to  support  the  find- 
ing, that  tbe  first  assignment  of  error  was 
ontenable. 

Believing  that  njion  another  trial  of  the 
case  the  pleadings  will  be  in  a  more  satis- 
factory condition,  and  the  proof  will  be  much 
clearer  in  many  resqpects,  and  for  the  errors 
alMve  mentioned,  the  case  must  be  reversed 
and  remanded  for  a  new  trial. 


30  statute  dispensing  with  briefs  in  cases  of 
this  kind. 

Tbe  appeal  will  be  dismissed  for  want  of 
prosecution. 


HAMILTON  V.  AMERICAN  NAT.  INS.  CO. 
(No.  6947.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jan.  16,  1918.) 

1.  Appeai.  and  Erbob  <S=3lOO(2)  —  AppeaIt 
ABLE  Obdkbs— Injunction. 

No  appeal  is  i>ermitted  from  an  order  re> 
fusing  to  disaolve  an  injunction. 

2.  Apfeai.  and  Ebrob  «=>773(2)  —  Bbikib  — 
Nbcessitt — Want  of  Pboskcution. 

Where  no  briefs  are  filed  on  an  appeal  from 
an  order  refusing  to  vacate  a  receivership,  the 
appeal  will  be  dismissed. 

Appeal  from  District  Ciourt,  Cameron 
0>anty;   W.  B.  Hopkins,  Judge. 

Suit  between  the  American  National  In- 
surance Company  and  J.  D.  Hamilton,  exec- 
utor. From  an  order  refusing  to  vacate  a 
receivership,  and  refusing  to  dissolve  a  tem- 
porary injunction,  the  latter  appeals.  Ap- 
peal dismissed. 


MOURSUND,  J.  This  Is  an  appeal  from 
an  order  made  June  28,  1917,  refusing  to  va- 
cate a  receivership,  and  refusing  to  dissolve 
a  temporary  injunction. 

[1J  There  is  no  appeal  permitted  by  law 
from  an  order  refusing  to  dissolve  an  in- 
junction, but  tbe  last  Legislature  psssed  an 
act  allowing  appeals  from  Interlocutory  or- 
ders refusing  to  vacate  receiversbips.  Gen- 
eral Laws  1917,  Reg.  Sess.  c.  168. 

[2]  The  case  is  therefore  before  us  solely 
OD  the  question  of  tbe  appointment  of  a  re- 
ceiver.   No  briefs  have  been  filed.    There  is 


KNOX  et  al.  v.  HOBNB  et  aL    CNo.  779.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  10,  1918.     Rehearing  Denied 

Jan.  31,  1918.) 

1.  Attachmejit   €=>350— Action  on  Bond— 
SumciENCT  of  Evidence. 

In  action  on  attachment  bond,  testimony 
of  deputy  sheriff,  who  filled  out  the  bond  as  it 
appeared  at  the  trial,  etc.,  held  to  require  a  ver- 
dict against  tbe  sureties,  who  contended  that  the 
bond  read  for  a  smaller  amount  when  their  sig- 
natures were  obtained. 

2.  JDDOMENT    ®=9373— Settino    AsiDtt— "Ax- 
lEBATioN  "— "  Spoliation  . ' ' 

Judgment  on  an  attachment  bond  will  be 
set  aside  because  of  an  alteration  in  t&e  bond 
by  a  party  to  the  original  action  only,  since  a 
change  made  by  one  not  a  party  is  a  spoliation, 
and  not  an  alteration,  of  uie  bond. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Altera- 
tion;  Spoliation.] 

8.  Judgment  «=!»377— Setting  Aside— Pail- 

UBE  TO  Defend. 
In  action  by  sureties  to  set  aside  a  judg- 
ment on  an  attachment  bond,  their  failure  to 
know  of  an  alleged  alteration  in  the  bond  until 
after  the  term  of  court  had  expired  held  not  a 
sufficient  excuse  for  failing  to  set  up  such  a 
defense  in  the  original  action. 
4.  New    Tbiai.    «=>106(3)  —  Expiration    or 

Tebu  of  Coubt— When  Obantkd. 
One  can  obtain  a  new  trial  by  an  original 
proceeding  after  the  term  of  court  has  expired, 
only  by  affirmatively  showing  diligence  to  pre- 
vent the  judgment,  or  that  defense  in  tbe  orig- 
inal action  was  prevented  solely  by  fraud,  acci- 
dent, or  the  opposing  party's  acts. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  W.  D.  Howe,  Judga 

Suit  by  J.  F.  Knox  and  others  against  A. 
J.  Home  and  others.  Judgment  for  defmd- 
ants,  and  plaintiffs  appeal.    Affirmed. 

Brown  &  Wilchar  and  Jones,  Jones,  Hardle 
&  Grambling,  all  of  El  Paso,  for  appellants. 
J.  A.  Buckler,  T.  A.  Falvey,  and  Leigh  Clark, 
all  of  El  Paso,  for  appelleea 

HARPER,  C.  J.  On  the  23d  day  of  No- 
venaljer,  1915,  D.  V.  Home,  Joined  by  her  hus- 
band, A.  J.  Home,  sued  J.  H.  Gray  for  debt 
amounting  to  $1,350  and  interest,  and  on  the 
same  day  had  an  attainment  issued,  and  levied 
on  a  stock  of  goods  belonging  to  Gray  on  the 
26th  day  of  the  said  month,  and  on  ttie  same 
day  Gray  gave  a  replevin  bond  and  retained 
the  possession  of  tbe  goods,  with  the  plain- 
tiffs J.  F.  Knox  and  J.  Mann  as  his  sureties 
thereon,  and  which  bond  was  approved  by  the 
sberiH  and  returned  along  with  the  writ  ot 
attaclunent  and  filed  in  the  office  of  the  clerk 
of  the  district  court ;  the  return  of  the  sber- 
Ut  showing  that  the  goods  had  been  replevied 
by  Gray  by  the  execution  of  a  bond  in  the  sum 
of  $3,000.  On  the  25th  day  of  S^tember, 
1916,  the  case  was  tried,  and  a  Judgment 
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rendered  against  Gray  and  the  said  sarejles 
on  the  replevin  bond  for  the  amount  sned 
for  and  interest,  amonnting  to  $1,485.  On  the 
30th  day  of  October,  1916,  Gray  and  the  sure- 
ties filed  an  amended  motion  for  ^  new  trial 
In  that  case,  which  was  heard  and  overruled 
on  the  3d  day  of  Kovember,  1016,  and  the 
court  adjourned  for  the  term  on  the  next 
day,  November  4th.  F^m  this  judgment  and 
order  overruling  the  motion  for  new  trial  no 
appeal  was  ever  had. 

On  the  23d  day  of  November,  1916,  the 
plaintiffs  brought  this  suit,  seeking  to  enjoin 
the  collection  of  the  said  judgment,  on  the 
ground  that  after  the  replevin  bond  was  sign- 
ed by  them  It  was  changed  without  their  con- 
sent from  a  $500  and  a  $1,000  bond  to  one  for 
$1,500  and  $3,000.  The  case  was  then  tried 
and  a.  verdict  rendered  by  the  jury  under  a 
peremptory  charge  in  favor  of  the  defend- 
ants In  that  suit,  and  a  judgment  according- 
ly. From  that  judgment  this  appeal  was 
prosecuted. 

The  assignment  is  that  the  court  erred  In 
giving  peremptory  charge  for  defendants. 
The  propositions  are :  (1)  Judgments  may  be 
set  aside  upon  bill  of  review  filed  for  that 
purpose  after  adjournment  of  the  term  of 
court.  (2)  Sureties  stand  upon  their  obliga- 
tion as  written,  and  If  the  writing  has  been 
changed  without  their  knowledge  and  con- 
sent, they  are  released.  (3)  Whether  or  not 
the  bond  had  been  changed  after  it  had  been 
signed  was  a  question  of  fact  and  there  be- 
ing evidence  to  sustain  a  finding  either  way 
the  question  should  have  been  submitted  to 
the  Jury.  (4)  Not  being  negligent  In  failing 
to  make  the  defense  in  the  original  suit,  they 
are  entitled  to  hare  it  determined  in  this  one. 

[1]  Tersely  stated,  the  facts  show  that  the 
bond  was  made  out  by  the  attorney  for  plain- 
tiff In  the  case  of  Home  et  al.  v.  Gray,  assist- 
ed by  the  deputy  sheriff,  exactly  in  form  and 
substance  as  it  appeared  upon  the  trial  of 
this  cause.  It  was  then  delivered  to  defend- 
ant Gray  for  execution  and  to  secure  sure- 
ties. The  appellants  testify  that  when  they 
signed  it  the  principal  sums  written  In  It  was 
$500  and  $1,000,  and  not  for  $3,000,  as  now 
appears.  There  is  no  denial  of  their  signa- 
tures, nor  Is  there  any  allegation  or  evidence 
as  to  who,  if  any  person,  made  any  change  in 
It  It  therefore  is  apparent  that,  if  there 
was  a  change,  there  were  two  changes,  one 
after  it  was  taken  by  Gray  and  before  it 
was  submitted  to  appellants  for  their  signa- 
tures, and  then  another  after  their  signatures 
and  before  It  was  returned  to  the  sheriff  for 
jjpproval.  The  deputy  sheriff  that  filled  out 
part  of  the  bond  testified  that  the  writing  and 
figures  were  his  just  as  had  been  written  in 
the  original  Instance.  So  under  the  facts  no 
other  verdict  than  that  which  was  rendered 
should  have  been  rendered. 

[2]  Again,  there  being  no  allegation  that 
the  bond  was  changed  by  any  person  inter- 


ested in  the  suit,  which  was  necessary  in 
order  to  maintain  this  action,  this  petition 
alleges  no  cause  of  action  for  any  change 
made  in  the  bond  by  another  than  those  in- 
terested in  the  bond  is  a  spoliation  and  not  an 
alteration.  Rushing  v.  Bank,  160  S.  W.  340. 
Besides,  it  seems  that,  since  the  sureties  have 
made  Gray,  their  principal,  th^r  agent  to  de- 
liver the  bond  to  the  proper  authority  for 
approval,  they  should  not  be  permitted  to 
take  advantage  of  t^ny  fraudulent  change 
made  before  delivery. 

[3,4]  But,  whether  we  are  correct  in  the 
above  holding  or  not,  they  now  offer  a  de- 
fense to  the  original  cause  of  actlcxi  which 
they  did  not  set  up  at  the  proper  time,  and 
have  not  shown  a  sufilclent  reascn  for  their 
failure  in  this  respect  They  were  in  court 
by  virtue  of  their  signatures  to  the  bond, 
and  entitled  to  no  other  service  or  notice  in 
the  case,  but  were  bound  to  take  notice  of  all 
proceedings  looking  to  a  forfeiture  of  the 
bond,  and  it  is  not  a  sufficient  excuse  for 
not  setting  up  their  defense  In  that  cause  that 
they  did  not  know  of  the  alteration  as  to  the 
increased  amount  until  after  the  term  of 
court  had  expired.  Whilst  they  have  alleged 
the  later  to  be  the  excuse  for  not  setting  up 
the  defense,  they  admit  that  they  knew  of 
the  amount  of  the  judgment  before  the  term 
of  court  expired,  and  filed  a  motion  for  a  new 
trial,  but  did  not  in  such  motion  set  up  any 
fraudulent  alteration  in  the  bond  as  a  ground 
for  another  trial.  In  order  for  parties  to 
suits  to  obtain  a  new  trial  by  an  original 
proceeding  after  the  term  of  court  has  expir- 
ed, they  must  afllrmatively  plead  and  prove 
diligence  to  prevent  the  Judgment,  or  that 
they  were  prevented  from  making  a  defense 
to  the  former  action  by  fraud,  accident,  or  the 
acts  of  the  opposing  party,  wholly  unmixed 
with  any  fault  or  negligence  of  his  own,  nei- 
ther of  which  appears  in  this  case,  Clegg  t. 
Darragh,  63  Tex.  357. 

Finding  no  error,  the  assignment  Is  overrul- 
ed, and  cause  afilrmed. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  oi  Judges  assisting  the  Supreme 
Court 


AMERICAN  MUT.  BENEFIT  ASS^N  T. 
JOSHUA.     (No.  5951.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio^ 
Jan.  16,  1918.) 

Insubance  €=>443— Mutual  Benefit  Assoct- 
ATiONs  —  Policy  —  Oonstbuction  —  "Busi- 
ness." 
Clause  in  mutual  benefit  policy,  avoiding  lia- 
bility for  deatii  if  insured  was  killed  while  en- 
gaged in  any  illegal  business,  does  not   release 
from  liability,  where  insured  was  shot  while  re- 
sisting arrest  or  attempting  to  escape  from  an 
ofiicer;    the  word   "business"  meaning  occupa- 
tion or  callingi  and  not  the  same  as  the  words 
"caused   by   unlawful  act,"   or  'Vhlle  engaged 
in  violation  of  law,"  whidi  terms  are  cnstomari- 
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ly  employed  in  poUci«a,  and  the  attempted  escape 
having  no  connection  with  insured's  calling. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Business.] 

Appeal  from  Bexar  Ckninty  Court;  John 
H.  Clark,  Judge. 

Action  by  Lucy  Joshua  against  the  Amer- 
ican Mutual  Benefit  Association.  Judgment 
for  plaintUF,  Bnd  defendant  appeals.  Af- 
firmed. 

Chambers  &  Watson,  of  San  Antonio,  for 
appellant.  T.  H.  Ridgeway  and  James  F. 
Boyls,  both  of  San  Antonio,  for  appellee. 

MOURSUND,  J.  Lucy  Joshua  sued  the 
American  Mutual  Benefit  Association  on  two 
certiflcates  upon  the  life  of  Arthur  Jones,  ag- 
gregating $470,  in  each  of  wMch  she  was 
named  as  beneficiary.  Defendant  pleaded 
that  plaintiff  could  not  recoyer  on  account  of 
clause  7  in  each  certificate,  reading  as  fol- 
lows: 

"If  within  three  years  from  date  hereof  the 
principal  shall  die  by  his  or  her  own  acts, 
whether  sane  or  insane,  or  in  consequence  of  or 
wtiile  engaged  in  any  illegal  business,  the  lia- 
bility of  the  association  shall  not  exceed  the 
amount  of  the  premiums  paid." 

In  this  connection  defendant  pleaded  that 
Jones  was  a  convict,  and  was  shot  and  killed 
while  trying  to  escape  or  resl&ting  arrest,  or 
while  attempting  to  kill  one  George  Allen, 
-who  was  trying  to  retake  said  Jones;  that 
the  death  of  Jones  was  caused  by  his  own 
Illegal  acts,  and  while  engaged  in  illegal  and 
unlawful  business,  and  in  consequence  of  his 
own  act,  and  in  attempting  to  kill  Allen;  that 
these  acts  were  in  violation  of  said  clause  7, 
as  three, years  bad  not  elapsed.  Defendant 
tendered  $17.05,  the  amount  of  premluujs 
paid  on  the  certificates. 

The  court  rendered  Judgment  for  plaintiff. 

Clause  7  of  the  certificates,  by  the  use  of 
the  language  "shall  die  by  his  or  her  own 
acts,"  clearly  provides  against  suicide,  and 
the  evidence  fails  to  show  that  Jones  com- 
mitted snldde.  For  many  years  policies  have 
been  written  with  provisions  exempting  the 
Insurer  in  case  death  is  caused  by  an  "unlaw- 
ful act"  or  "while  engaged  In  violation  of 
law."  The  appellant  did  not  elect  to  use 
these  time-honored  terms  but,  for  the  first 
time,  as  far  as  we  have  found,  used  the  ex- 
pression "illegal  business";  and,  as  the  lan- 
guage must  be  strictly  construed  against  the 
insurer,  we  conclude  that  the  language  "or 
in  consequence  of  or  while  engaged  in  any 
illegal  business"  cannot  be  construed  to  mean 
that,  if  Jones  at  the  time  of  his  death  was 
doing  an  unlawful  act,  his  beneficiary  could 
not  recover.  The  word  "business"  means  oc- 
cupation or  calling,  and  the  unlawful  act  had 
no  connection  with  any  occupation  or  calling 
engaged  in  by  Jones. 

Appellee  also  relies  upon  article  4742,  Ver- 
non's Sayles'  Statutes,  as  preventing  appel- 


lant from  urging  a  defense  based  on  the  vio- 
lation of  the  condition  with  regard  to  en- 
gaging in  illegal  business;  but,  as  we  have 
held  that  there  is  no  merit  in  the  contention 
of  appellant  as  to  the  meaning  of  the  provi- 
sion, it  becomes  unnecessary  to  determine  the 
effect  of  the  statute  relied  upon  by  appellee. 
Tlie  Judgment  is  afldrmed. 


ALDERETE  et  ux.  v.  MOSLET.     (No.  7«9.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Jan.  lO,  1918.) 

1.  Continuance  «3>23— Exousino  Want  of 
Statutobt  Diuoencx. 

Continuance  should  have  been  granted  de- 
fendants in  suit  on  a  promissory  note  and  to 
foreclose  deed  of  trust,  who  excused  their  want 
of  statutory  diligence,  if  not  within  the  letter, 
at  least  within  the  spirit,  of  the  statute,  by 
showing  the  physical  inability  of  a  defendant, 
a  material  witness,  and  of  two  other  material 
witnesses,  to  attend  trial,  defendant  and  his 
father,  two  of  the  witnesses,  being  prevented 
by  sickness,  and  the  other,  defendant  s  stenog- 
rapher, by  absence  from  the  state. 

2.  Contintjance    ®=>48  —  Duty    ot    Trial 
CouET  to  Act  on  Facts  in  Evidence. 

In  acting  on  defendants'  motion  for  contin- 
uance, the  trial  eourt  should  act  on  the  facts 
in  evidence  as  to  whether  a  defendant  was  ma- 
lingering by  feigning  illness,  instead  of  his  own 
mental  impression  on  facts  outside  the  record. 
8.  Appeai,  and  Ebbob  ^=9966(1)— Discbbtios 
OF  Trial  Coubt. 

Discretion  of  court  on  granting  or  refusal 
of  continuance  will  not  be  Interfered  with  un- 
less it  clearly  appears  that  such  discretion  has 
been  abused. 

4.  HOHESTBAD   e=»181(3)— ABANDONMENT— 1n - 
TENTION. 

Continuous  absence  from  the  homestead  is 
not  a  controlling  fact  as  to  abandonment,  but 
simply  an  evidentiary  fact  of  intention,  so  that, 
where  no  other  homestead  has  been  acquired,  it 
must  be  clear  that  there  has  been  a  total  aban- 
donment with  intention  not  to  return. 

Error  from  District  Court,  EM  Paso  Coun- 
ty;  Ballard  Coldwell,  Judge. 

Suit  by  W.  D.  Mosley  against  I.  Alderete 
and  wife.  To  review  a  Judgment  for  plain- 
tiff, defendants  bring  error.  Reversed  and 
remanded. 

See,  also,  189  S.  W.  1063. 

C.  L.  Vowell  and  Jno.  F.  Weeks,  both  of 
El  Paso,  for  plaintiffs  in  error.  E.  J.  Mc- 
Quillan, C.  M.  Wllchar,  and  Ware  &  Norcop, 
all  of  El  Paso,  for  defendant  In  error. 

HARPER,  C.  J.  This  is  a  suit  filed  by 
W.  D.  Mosley  against  I.  Alderete  and  wife 
upon  a  promissory  note  payable  to  said  Mos- 
ley, and  to  foreclose  deed  o£  trust  on  a  cer- 
tain city  lot 

The  defendants  answered  that  there  was 
no  consideration  for  the  note;  that  it  and 
the  deed  of  trust  were  procured  to  be  exe- 
cuted by  fraudulent  representations;  and 
further  that  the  property  was  their  home- 
stead at  the  time  the  deed  of  trust  was  exe- 
cuted. 
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From  a  judgment  for  plaintiff  for  the 
amonnt  of  the  note,  Interest,  and  attorney's 
fees,  and  foreclosing  deed  of  trust,  this  ap- 
peal Is  perfected. 

Several  assignments  attack  the  order  of 
the  trial  court  in  overruling  motions  for 
postponement  of  trial.  The  record  discloses 
that  the  cause  was  called  for  trial  No- 
vember 6,  1015.  Three  applications  were 
filed  upon  different  days.  The  first,  upon 
plaintiff  announcing  ready  for  trial,  is  in 
form  and  substance  in  compliance  with  the 
statute.  The  only  question  Is  as  to  diligence. 
It  alleges  that  plaintiff  was  sick,  suffering 
with  pains  In  chest  and  arm ;  that  he  had  a 
broken  arm  from  which  he  was  suffering, 
suffering  from  neuralgia  and  fever,  etc.; 
tbat'he  believed  be  was  not  able  to  stand 
the  fatigue  and  worry  of  the  trial,  in  ad- 
vising his  attorney  and  testifying  in  his  own 
behalf,  as  he  was  a  material  witness  in  the 
case.  It  further  alleges  that  his  father  was 
then  in  a  sanitarium,  sick  from  an  opera- 
tion, and  unable  to  be  present  and  testify; 
that  his  father  then  lived  in  El  Paso  coun- 
ty, and  had  agreed  to  be  present  and  testify, 
and  would  do  so  but  for  his  illness,  setting 
up  facts  showing  the  materiality  of  his  testi- 
mony with  respect  to  the  homestead  claims. 
The  third  witness  named  is  M.  M.  Phinney, 
alleging  that  she  was  at  the  time  of  the 
execution  of  the  note  and  deed  of  trust  his 
(defendant's)  stenographer,  heard  the  con- 
versations between  the  parties,  and  drew  up 
the  papers,  etc.,  setting  up  the  material  facts 
to  which  she  would  testify.  As  to  diligence, 
alleged  that  she  remained  in  his  employment 
up  to  the  summer  of  1915 ;  had  promised  to 
be  present  at  the  trial  and  testify ;  that  she 
left  El  Paso  county  to  visit  California,  had 
accepted  a  position  there,  but  that  be  had 
not  been  able  until  a  few  days  prior  there- 
to to  obtain  her  address  eo  as  to  communi- 
cate with  her  or  take  her  depositions ;  that 
he  then  had  her  address,  obtained  the  day 
before;  that  be  had  wired  to  ascertain  if 
she  would  come  to  El  Paso ;  that  he  believed 
be  would  receive  a  reply  in  the  next  few 
days,  and  asked  a  postponement  of  the  trial 
for  four  or  five  days.  This  application  was 
overruled,  and  the  cause  proceeded  to  trial. 

On  December  7th  the  second  application 
was  filed,  alleging  that,  defendant  having 
testified  in  his  own  behalf  in  part  on  the 
6th,  and  the  court  having  adjourned  over 
to  the  morning  of  the  7th,  the  allegations 
show  the  proposed  additional  testimony  to 
be  material,  and  alleging  that  he  was  phys- 
ically unable  to  attend  the  trial.  His  at- 
tendant physician  testified  that  defendant 
was  then  sick  in  bed,  suffering  with  bron- 
chitis, swollen  face,  one  eye  partially  clos- 
ed, and  had  fever ;  that  be  was  not  then  able 
to  attend  court,  but  would  likely  be  able  in 
three  or  four  days. 

Upon  the  8th,  after  all  the  witnesses  pres- 
ent had  given  their  testimony,  by  fonnal 


written  motion  the  other  applications  were 
insisted  upon  and  to  this  motion  was  at- 
tached a  message  from  witness  Phinney, 
which  stated  that  a  leave  of  absence  had 
been  obtained,  and  that  she  could  reach  EI 
Paso  on  Friday  following,  and  asked  a  post- 
ponement for  that  time,  that  all  three  of  the 
said  witnesses  might  be  present  to  testify. 

[1]  llie  continuance  should  have  been 
granted.  The  want  of  statutory  diligence 
was  sufiiclently  excused,  if  not  within  the 
letter,  at  least  within  the  spirit  of  the  stat- 
ute. EHUingham  v.  Ellis,  86  Tex.  447,  25 
S.  W.  618 ;  Horwitz  v.  La  Baoche,  107  S.  W. 
1148;    Railway  v.  Henning,  52  Tex.  474. 

[2,  3]  The  court  qualified  the  bill  of  excep- 
tions to  the  order  overruling  the  second  ap- 
plication with  the  statement  that  he  thought 
defendant  was  malingering.  There  is  noth- 
ing in  the  record  to  indicate  upon  what  he 
based  the  statement,  so  we  cannot  give  any 
weight  to  it,  but,  on  the  other  hand,  a  quali- 
fied physician  in  good  standing  testified  un- 
der oath  that  it  was  not  safe  for  defendant 
to  come  to  court,  and  there  is  nothing  in 
the  record  to  contradict  the  truth  of  the 
physician's  testimony.  Under  su(ii  circum- 
stances the  trial  court  should  act  upon  the 
facts  in  evidence,  instead  of  his  own  mental 
impression  or-  facts  outside  of  the  record. 
Su<di  matters  are  largely  in  the  discretion 
of  the  trial  court,  and  appellate  courts  will 
not  reverse  unless  it  clearly  appears  that 
such  discretion  has  clearly  been  abused,  as 
In  this  case  appears. 

Again,  it  was  a  material  inquiry  in  the 
case  as  to  whether  defendant  had  abandoned 
the  property  as  a  homestead,  and  the  record 
shows  that  his  father  could  have  testified  to 
material  facts  in  this  respect,  and  defendant 
should  have  been  given  time  to  take  his  dep- 
ositions if  he  was  physically  and  mentally 
able  to  give  them.  It  also  seems  that,  even 
though  it  should  be  held  that  there  was  no 
strict  diligence  In  case  of  witness  Phinney, 
by  reason  of  the  importance  of  her  testimony 
upon  the  question  of  validity  of  the  note 
sued  upon,  the  three  days'  time  requested 
for  her  to  come  to  the  trial  should  have 
been  granted.  Exact  Justice  between  parties 
is  the  object  sought  in  the  trial  of  causes 
of  action,  and  to  properly  and  accurately 
reach  this  end  all  the  facts  should  be  before 
the  court  and  Jury,  which  clearly  has  not 
been  the  case  in  this  instance,  and  the  rec- 
ord here  does  not  Justify  a  holding  that  de- 
fendant has  been  so  dilatory  as  to  Justify 
the  trial  court  in  refushug  the  few  days' 
postponement  asked  for. 

[4]  By  another  assignment  it  is  urged  that 
the  cause  should  be  reversed  because  of  the 
following  charge: 

"Xou  are  further  charged  •  •  •  that,  when 
a  homestead  has  been  acquired,  it  continues  to 
be  the  homestead  until  the  acquisition  of  a 
new  homestead  by  the  same  parties,  or  until  its 
abandonment  as  snch  homestead;  whether  ov 
not  premises  which  constituted  a  homestead 
have  been  abandoned  aa  such  is  a  queation  of 
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intendon  on  the  part  of  those  whose  homestead 
it  was.  such  intention  being  evidenced  as  well 
by  acts  and  conduct  as  by  their  statements,  and 
the  intention  to  abandon  a  homestead  may  be 
shown  by  continued  absence  from  the  same  in 
connection  with  other  circumstances  showing 
such  intention  to  abandon." 

It  is  charged  tbat  It  is  npon  the  weight  of 
tbe  evidence.  Contliiued  absence  is  not  a 
controlling  fact,  bnt  simply  an  evidentiary 
facrt,  of  an  actaal  abandonment 

"Abandonment  la  accomplished,  not  [merely] 
by  going  away  without  any  intention  of  return- 
ing at  any  particular  time  in  the  future,  bat 
by  going  away  with  the  definite  intention  never 
to  return."  Foreman  v.  Meroney,  62  Tex.  726; 
Thomas  v.  Williams,  60  Tex.  2T1. 

"The  intent  of  tbe  parties  in  leaving  the 
homestead  is  the  controlling  fact."  Cline  v. 
Upton,  66  Tex.  319. 

"When  no  other  homestead  has  been  acquired, 
it  must  be  undeniably  clear  and  beyond,  almost 
tbe  shadow,  at  least  of  reasonable  grounds  of 
dispute,  that  there  has  been  a  total  abandonment 
with  an  intention  not  to  return  and  claim  the 
exemption,  before  an  abandonment  will  be 
founcC"  Sykes  v.  Speer,  112  S.  W.  426,  and 
cases  there  cited. 

Tbe  affirmative  evidence  In  tbls  case  is 
that  the  house  npon  the  lot  had  been  occu- 
pied as  a  homestead  for  maiiy  years;  that 
just  prior  to  tbe  execution  of  tbe  deed  of 
trust  it  burned  down;  that  Immediately 
thereafter  the  defendant  and  his  wife  rented 
a  bouse  in  which  they  lived  for  a  time,  and 
tliat  they  had  lived  in  rented  houses  since 
that  time  and  up  to  tbe  trial;  that  they 
had  not  purchased  another  home  or  lands. 
In  view  of  tbe  fact  that  a  new  trial  is  or- 
dered, we  express  no  opinion  as  to  tbe  suffl- 
ciency  of  the  proof  as  to  abandonment  of  the 
homestead. 

Other  assignments  are  presented,  but  they 
are  of  no  consequence  in  view  of  tbe  above 
holding.  Because  of  the  error  in  overruling 
motloos  to  postpone  and  tbe  error  in  tbe 
charge  npon  tbe  law  of  homestead  abandon- 
ment, the  cause  is  reversedi  and  remanded. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  of  judges  assisting  the  Supreme 
Court. 


GULP,  C.  A  S.  F.  RY.  CO.  v.  BESSEB. 
(No.  293.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

Jan.  7,  1918.    Rehearing  Denied 

Jan.  80, 1918.) 

1.   FaI;SK     IlCPKIBONMENT    «=»15(3)— ScOPE    OF 
AXJTHOBITT  OF  CONDUCTOR — ArBEST  OF  BOTB 

Thought  to  be  Stonebs  of  Trains. 
Where  a  railroad's  conductor  was  informed 
by  another  conductor  that  his  train  had  been 
stoned  when  passing  a  certain  church,  and  to 
loolc  out  for  like  treatment,  and  the  conductor, 
when  his  train  came  near  the  church,  having 
consulted  with  a  passenger  formerly  sheriff, 
saw  several  boys  on  either  side  of  tbe  track, 
and  apprehended  and  took  two  of  them  on  board 
the  train,  the  act  of  the  conductor  was  within 
the  scope  of  his  general  authority  as  such,  and 
in  furtnerance  of  the  railroad's  business. 


2.  Garbisb8«=»284(2)— Gabbiaob  of  Passsn- 
GER8— Duty  of  Raiiaoad  to  Protect  Pas- 

SENOEBS. 

It  was  the  duty  of  a  railroad  as  a  carrier  of 
passengers  to  use  tbe  high  degree  of  care  that 
would  be  exercised  by  a  very  cautious  and  pru- 
dent person  under  the  same  circumstances  to 
protect  its  passengers  on  a  train  from  stoning 
by  l)oys  or  others  when  it  passed  near  a  church. 

3.  False  Imprisonuent  ^=3l5(l)— LiAsn-rrr 
FOB  Tort  of  Aoent— Acts  of  Third  Per- 
son at  Request  and  under  Advice  of 
Aoent. 

Where  everything  a  passenger  on  a  train  did 
in  relation  to  the  arrest  of  two  boys  for  being 
implicated  in  stoning  trains  was  done  at  tbe 
request  and  under  the'advice  of  the  train's  con- 
ductor, the  passenger's  acts  must  be  treated  as 
those  of  the  conductor  in  relation  to  tbe  liabil- 
ity of  the  railroad  for  the  arrest 

4.  Fajab  Imprisonment  ®=»36  —  Faibe  Ar- 
rest—Excessive Verdict. 

In  an  action  against  a  railroad  for  the  act 
of  its  conductor  in  arresting  plaintiffs,  two 
boys,  for  being  impHcated  in  stoning  trains, 
and  carrying  them  six  miles  up  the  road  to  a 
station,  where  they  were  released,  without  ad- 
dressing harsh  or  abusive  language  to  them,  so 
that  they  had  to  walk  back  home  in  the  night- 
time, verdict  of  $1,000  damages  to  each  boy  was 
not  so  excessive  as  to  show  that  the  award  was 
the  result  of  bias,  prejudice,  or  other  improper 
motive  or  consideration  on  die  part  of  the  trial 
court  sitting  as  a  jury, 

6.  False  Imprisonhxnt  iS=>23  —  Admissions 
— Statements  in  Abandoned  Answer. 

In  an  action  against  a  railroad  for  false  ar- 
rest of  two  boys  by  its  conductor,  certain  state- 
ments or  admissions  contained  in  the  original 
answer  filed  by  the  railroad  were  admissible, 
though  the  answer  had  been  abandoned. 

6.  Appeal  and  Error  «s>1051(1)— Hakuless 
Bbbob— Evidence. 
Any  error  on  the  part  of  the  trial  court  in 
admitting  such  statements  or  admissions  in  the 
abandoned  answer  was  harmless,  where  the 
facts  were  established  on  trial  by  witnesses 
without  objection. 

Appeal  from  District  (3onrt,  Montgomery 
County ;  J.  Llewellyn,  Judge. 

Gcmsolldated  actions  by  Hamilton  Besser 
and  another  against  the  Gulf,  Colorado  & 
Santa  Wi  Railway  Company.  From  a  judg- 
ment for  each  plaintllf,  defendant  appeals. 
Judgment  affirmed. 

See,  also,  181  S.  W.  263. 

F.  J.  &  C.  T.  Duff,  of  Beaumont,  for  appel- 
lant Dean,  Humphrey  &  Powell,  of  Hunts- 
vlUe,  for  appellees. 


HIGHTOWER,  C.  J.  On  the  night  of  De- 
cember 19,  1912,  Hamilton  Besser  and  Jesse 
Johnson,  two  boys  aged,  respectively,  14  and 
16  years,  in  company  with  other  young  people 
numbering  between  60  and  76  bad  gathered 
at  a  country  church  house,  known  as  tbe 
"Sweet  Home"  church  In  Montgomery  county, 
to  practice  for  a  concert  which  was  to  take 
place  a  few  nights  thereafter,  which  church 
house  was  between  50  and  75  yards  distant 
from  the  Gulf,  Colorado  &  Santa  F6  Railway 
Company's  track,  which  track  Is  crossed  at 
that  point  by  a  community  public  road,  and 
said  boys  were  on  that  night,  abont  10  o'clock. 
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caused  by  appellant's  condnctor  In  charge  of 
one  of  its  passenger  trains  to  be  arrested  and 
carried  upon  said  train  from  said  church 
bouse  to  the  station  of  Keenan  about  six 
miles  distant  from  said  church  house,  and 
said  boys  were  released  at  the  station  of 
Keenan  and  made  their  way  back  on  foot  to 
the  said  church  house,  and  from  there  to 
their  respective  homes  on  that  night.  Bach 
of  these  boys,  by  next  friend  afterwards  filed 
a  suit  against  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company,  appellant,  claiming,  in 
substance,  that  they  were  wrongfully  and  un- 
lawfully arrested  or  caused  to  be  wrongfully 
and  unlawfully  arrested  and  detained  by  de- 
fendant's said  conductor,  acting  within  the 
scope  of  his  general  authority  as  conductor  on 
appellant's  said  train,  and  in  consequence  of 
such  wrongful  and  unlawful  arrest  and  deten- 
tion, suffered  damages,  etc.  By  agreement  the 
two  cases  were  consolidated  in  the  trial  court, 
the  facts  in  both  cases  being  In  all  material  re- 
spects the  same,  and  upon  trial  before  the 
court  without  a  Jury  judgment  was  rendered 
in  favor  of  each  plaintiff  in  the  sum  of  $1,000, 
from  which  judgment,  after  its  motion  for 
new  trial  was  overruled,  appellant,  Gulf,  Col- 
orado &  Santa  F^  Railway  Company,  brought 
the  case  to  this  court  by  appeal. 

There  are  five  assignments  of  error  made 
by  appellant,  the  second,  third,  and  fourth  of 
which  present  practically  the  same  question, 
and  will  be  considered  together,  these  three 
assignments  following: 

"The  court  erred  in  rendering  any  judgment  in 
favor  of  plaintiffs  herein,  because  said  judgment 
necessarily  involved  the  finding  by  the  court 
that  the  conductor  of  defendant  had  authority 
to  stop  its  train  and  to  apprehend,  or  cause  to 
be  apprehended,  the  plaintiffs  Hamilton  Besser 
and  Jesse  Johnson  in  the  manner  and  at  the 
time  disclosed  by  the  testimony,  whereas  in 
truth  and  in  fact  the  record  wholly  fails  to  show 
any  evidence  that  defendant's  conductor  had 
any  such  authority,  either  actual  or  apparent, 
and  wholly  fails  to  disclose  any  liability  on  the 
part  of  the  defendant  company." 

"The  court  erred  in  rendermg  any  judgment 
in  favor  of  plaintiff  against  this  defendant,  be- 
cause such  judKment  is  without  any  support  in 
the  testimony,  in  that  the  evidence  introduced  by 
the  parties  failed  to  show  any  liability  on  the 
part  of  defendant." 

"The  judgment  of  the  court  should  be  set 
aside  because  it  is  against  the  overwhelming 
weight  and  preponderance  of  the  evidence,  and 
is  without  support  in  the  testimony  in  this: 
There  is  no  testimony  to  show  that  the  acts  of 
defendant's  conductor  or  of  John  McKinney 
were  authorized,  either  expressly  or  by  implica- 
tion from  the  conditions  and  circumstances  sur- 
rounding the  occurrence  complained  of  in  plain- 
tiffs' petition,  or  by  the  course  of  employment 
of  said  conductor,  and  there  is  no  evidence  to 
show  that  the  acts  of  said  conductor  and  John 
McKinney  were  in  any  way  ratified  by  the  de- 
fendant." 

These  assignments  are  submitted  as  prop- 
ositions, and  in  addition  thereto  these  further 
propositions  are  advanced: 

"Appellant  having  entered  a  general  denial 
to  all  of  the  allegations  of  plaintiffs'  petition  up- 
on which  the  trial  was  had,  the  burden  of  proof 
was  on  plaintiff  to  show  that  the  arrest  or  ap- 
prehension of  plaintiffs  was  within  the  scope  of 


the  employment  of  agent  and  servant  of  appel- 
lant, and  the  evidence  having  failed  to  show 
that  McKinney,  who  made  the  alleged  arrest  or 
apprehension  of  plaintiff,  was  an  employ^  of 
the  company,  or  was  acting  under  or  by  direc- 
tion of  any  one  who  was  authorized  by  the  com- 
pany to  give  such  instructions  or  directions,  and 
no  ratification  of  his  acts  by  the  company  hav- 
ing been  shown,  the  court  should,  as  a  matter  of 
law,  have  entered  judgment  for  the  defendant." 
"In  order  to  render  the  master  liable  for  the 
acts  of  its  servants  and  employes,  the  act  must 
not  only  be  one  that  pertains  to  the  business  of 
the  master,  but  must  be  fairly  within  the  scope 
of  the  authority  conferred  upon  the  servant  by 
virtue  of  his  employment,  or  by  express  author- 
ization to  do  the  particular  act  complained  of." 

As  counter  propositions  to  those  of  appel- 
lant, under  the  foregoing  assignments,  appel- 
lee presents  the  following: 

"It  was  a  part  of  the  duty  of  defendant's  con- 
ductor, who  was  in  charge  of  the  train  upon 
which  the  appellees  were  arrested  and  upon 
which  they  were  carried  and  transported,  to 
protect  said  train  and  the  passengers  thereon 
against  attacks,  and  it  was  m  the  discharge  of 
such  duty  that  defendant's  conductor  caused  ap- 
pellees to  be  arrested  and  transported ;  and, 
though  the  conductor  was  mistaken  in  believ- 
ing that  appellees  were  about  to  make  an  at- 
tack on  said  train,  such  mistake  or  belief  would 
not  relieve  the  defendant  from  liability  for  the 
acts  of  its  conductor  done,  and  procured  to  be 
done,  in  the  discharge  of  the  duties  devolving 
upon  him  pursuant  to  his  employment." 

"The  evidence  shows  that  the  conductor  was 
in  charge  of  the  train,  and  that  it  was  his  duty 
to  protect  the  train  and  passengers  from  at- 
tacks, and  that  the  arrest  of  the  appellees  was 
effected  by  the  conductor  for  what  he'  conceived 
to  be  the  protection  of  the  train  and  its  passen- 
gers. Therefore  the  acts  of  the  conductor  re- 
sulting in  the  arrest  of  the  appellees  were  with- 
in the  scope  of  his  authority,  and  the  defend- 
ant  is  liable  therefor." 

We  do  not  understand  from  the  briefs  of 
counsel  in  this  case  that  there  is  really  any 
difference  between  them  as  to  the  rule  of 
law  that  governs  where  the  master  is  sought 
to  be  held  responsible  for  the  act  of  his 
servant  In  cases  of  this  character,  and  that 
the  rule  Is  conceded  to  be  that  where  the  act 
complained  of  on  the  part  of  the  servant 
comes  within  the  general  scope  of  his  au- 
thority or  employment  and  Is  done  in  fur- 
therance of  the  master's  business,  then  the 
master  must  respond  to  one  Injured  by  such 
act  on  the  part  of  the  servant.  If  wrongful, 
whether  such  particular  act  was  expressly 
authorized  by  the  master  or  not  Railway 
Co.  V.  Anderson,  82  Tex.  516,  17  S.  W.  1039, 
27  Am.  St.  Rep.  902;  Railway  Co.  v.  Warner, 
19  Tex.  Civ.  App.  463,  49  S.  W.  254;  Rail- 
way Co.  ▼.  Dean,  98  Tex.  517,  85  S.  W.  1135, 
70  li.  R.  A.  943;  Wolf  v.  Ferryman,  82  Tex. 
112,  17  S.  W.  772 ;  Railway  Ca  v.  Donahoe, 
56  Tex.  162;  Newbum  v.  Durham,  10  Tex. 
Civ.  App.  655,  32  S.  W.  112.  There  being 
no  real  question  as  to  the  true  rule  govern- 
ing In  cases  of  this  character,  the  only  ques- 
tion to  be  determined  In  disposing  of  these 
assignments  Is  whether  under  the  facts  of 
this  case  the  acts  of  appellant's  conductor 
in  causing  appellees  to  be  arrested  and  de- 
tained came  within  the  general  scope  of  his 
authority  as  such  conductor,  and  whether 
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such  acts  were  In  fnrtberance  of  appellant's 
business  as  a  common  carrier  of  passengers 
by  a  railroad.  We  will  briefly  state  these 
facta,  In  substance,  as  we  gather  tbem  from 
the  record,  and  will  not  undertake  to  <iuote 
the  testimony  of  the  witnesses  In  doing  so. 
On  the  night  of  December  19,  1912,  when 
appellant's  passenger  train,  the  conductor  of 
wlilch  caused  the  arrest  of  appellees,  arrived 
in  the  town  of  Conroe  in  Montgomery  coun- 
ty, going  west,  the  conductor  of  said  train 
was  Informed  by  the  operatives  of  another 
of  appellant's  passenger  trains  known  as  the 
"BoU  Weeyil,"  going  east,  that  said  Boll 
Weevil  train  on  that  same  night,  and  about 
30  or  40  minutes  before  said  trains  met  at 
Conroe,  biad  been  stoned  and  rocked,  as  said 
BoU  Weevil  train  traveled  east  passing  along 
by  said  Sweet  Home  church,  and  appellant's 
conductor,  whose  name  was  Pittman,  In 
charge  of  said  west-bound  train  was  warned 
to  look  out  for  his  train  and  passengers 
when  his  train  should  pass  said  Sweet  Home 
church.  Being  In  possession  of  this  informa- 
tion and  warning,  appellant's  conductor, 
Pittman,  on  the  west-bound  train,  soon  after 
the  same  was  leaving  the  station  of  Conive 
commenced  preparations  with  a  view  to 
protect!]^  his  passengers,  by  closing  the 
windows  and  pulling  down  the  shades  and 
curtains  of  his  coaches,  for  the  reason  that 
he  apprehended  that  when  lils  train  should 
pass  said  church  house,  the  same  would  be 
stoned  and  rocked,  as  had  been  the  case  with 
the  east-bound  train  Just  before,  and,  while 
taking  these  precautions,  appellant's  conduc- 
tor was  observed  by  a  passenger  on  his  train 
whose  name  was  John  McKinney,  who  asked 
the  conductor  why  he  was  thus  pulling  down 
the  shades,  etc.,  In  the  coaches,  and  this  pas- 
senger McKinney  was  thereupon  Informed 
by  appellant's  conductor  that  he  expected  the 
train  to  be  rocked  or  stoned  when  the 
same  should  pass  the  church  house  in  ques- 
tion, which  was  about  six  or  eight  miles 
west  Of  Conroe,  and  In  the  same  connection 
said  conductor  stated  to  the  passenger  Mc- 
Kinney that  one  of  appellant's  trains  had 
been  rocked  at  said  point  the  night  before, 
and  that  the  east-bonnd  train  that  night  had 
also  been  rocked  by  persons  near  said  church 
house.  This  passenger,  John  McKinney,  was 
at  one  time  sheriff  of  Orimes  county,  and 
appellant's  conductor,  on  the  night  in  ques- 
tion, thought  that  he  was  still  such  sheriff, 
or  an  officer  of  some  character,  and  at  the 
same  time  appellant's  conductor  asked  Mc- 
Kinney if  be  would  not  assist  him  In  appre- 
hending the  parties  who  were  expected  to 
rock  or  stone  the  train  when  the  same 
should  pass  said  church  house,  and  there- 
by protect  the  passengers  on  said  train.  To 
this  request,  John  McKinney  agreed,  and, 
not  knowing  from  whom  or  by  whom  such 
attacks  uiwn  the  train  would  be  made,  but 
suspecting  or  thinking  perhaps  that  such 
attack  might  be  made  by  drunken  negroes 


or  some  other  dangerous  characters,  he, 
McKinney,  asked  appellant's  conductor  if  he 
had  a  pistol,  whereupon  appellant's  conduc- 
tor replied  that  he  had  not,  but  that  he 
would  get  one  from  the  express  messenger 
on  the  train,  and  give  it  to  McKinney  for 
the  purpose  of  enabling  McKinney  to  ap- 
prehend the  persons  who  were  expected  by 
the  conductor  to  make  the  assault  on  his 
train.  Such  pistol  was  procured  by  the  con- 
ductor from  the  express  messenger,  and  was 
handed  to  the  passenger  McKinney,  and  as 
the  train  was  nearly  approaching  the  Sweet 
Home  church  house,  appellant's  conductor 
and  McKinney  saw  what  they  thought  to  be 
some  one  flagging  the  train'  at  the  road 
crossing  by  the  church  house  with  what  ap- 
peared to  be  a  torchlight,  and  as  the  train 
approached  nearer  this  crossing,  in  re^>onse 
to  this  signal,  appellant's  train  was  causeo 
to  dacken  its  speed,  and  when  the  same 
reached  the  crossing,  approximately  oppo- 
site said  church  house,  and  while  on  said 
crossing  the  train  was  brought  to  a  stop  and 
several  boys  were  observed  by  appellant's 
conductor  and  John  McKinney,  standing 
in  close  proximity  to  appellant's  track,  some 
on  the  right  of  the  track  and  some  on  the 
left,  those  on  the  left  being  within  four  or 
five  feet  of  appellant's  track.  When  appel- 
lant's train  stopped,  John  McKinney  Im- 
mediately stepped  from  the  platform  on  the 
left-hand  side,  and  was  face  to  face  with 
Hamilton  Besser  and  Jesse  Johnson  and 
another  boy  named  Claude  Miller,  and  he 
approached  them  with  a  pistol  in  his  hand, 
which  was  observed  by  these  boys,  and 
with  a  remark,  substantially  to  the  effect, 
"What  are  you  doing  rocking  this  train?" 
and  as  the  appellees  testified,  without  giv- 
ing them  a  chance  to  answw,  the  said  Mc- 
Kinney grabbed  Hamilton  Besser  and  Jesse 
Johnson  and  marched  them  to  the  steps  of 
the  coach,  where  the  conductor  was  stand- 
ing, and  asked  the  conductor  what  he  should 
do  with  the  boys,  to  which  the  conductor  re- 
plied, "Bring  them  on  here,"  meaning  the 
train.  Thereupon  the  appellees,  Besser  and 
Johnson,  were  carried  upon  appellant's  train 
and  into  one  of  the  coaches  and  seated,  and 
shortly  thereafter  appellant's  conductor, 
Pittman,  came  Into  the  coach  and  sat  down 
in  front  of  the  appellees,  and  began  to  ques- 
tion them  about  their  rocking  and  stobing 
the  train,  etc,  and  In  effect  told  them  that 
they  were  there  for  the  purpose  of  stoning 
the  train,  and  that  such  acts  on  their  part 
were  very  wrong,  and  very  dangerous  to 
passengers  on  the  train,  and  admonished 
them  against  such  conduct,  but  did  not 
abuse  or  in  any  other .  manner  excoriate 
these  bo.vs  while  on  said  train,  and  when 
the  train  reached  the  station  of  Keenan, 
which  was  about  six  miles  distant  from  this 
church  house,  these  boys  were  asked  by  the 
conductor  if  they  desired  to  get  off  there, 
and  they  responded  that  they  so  desired, 
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and  they  were  put  off,  and  walked  back 
down  appellant's  track  to  said  church  house 
that  night  and  from  there  to  their  respec- 
tlTe  homes.  Besser  lived  about  a  mile  and 
a  half  from  the  church  house,  and  Johnson 
about  three  miles.  It  appears  from  the  rec- 
ord that  the  distance  from  where  these  boys 
lived  to  the  'station  of  Keenan  was  not 
much  greater  than  the  distance  from  their 
homes  to  the  churdi  house,  but  It  also  ap- 
pears that  they  did  not  know  how  to  get  to 
their  homes  from  the  station  of  Keenan  In 
the  darkness  of  the  night,  except  to  go  back 
down  the  track  to  the  church  house  and  from 
there  home.  The  conductor  testified  that  it 
was  his  duty,  among  other  things,  under  his 
employment,  to  protect  his  train  and  the 
passengers  thereon  from  violence  and  as- 
saults, etc.,  and  that  his  act  in  having  these 
appellees  arrested  on  the  night  in  question 
was  because  he  apprehended  that  they  were 
at  the  road  crossing  near  said  church  house 
on  that  night  for  the  very  purpose  of  rock- 
ing or  stoning  appellant's  train,  under  his 
control  and  management,  and  that  if  they 
should  do  so,  he  feared  that  some  of  the 
passengers  on  appellant's  train  might  be  in- 
jured. 

[1,  2]  Now  the  question  is  with  reference  to 
the  assignments  under  consideration,  Was 
the  act  of  the  conductor,  in  causing  the  ar- 
rest and  detention  of  appellees,  as  he  did, 
done  within  the  scope  of  his  general  author- 
ity as  conductor  of  appellant's  train  and  in 
furtherance  of  the  appellant's  business  as  a 
carrier  of  passengers  by  railroad? 

We  have  given  the  question  careful  con- 
sideration, and  have  carefully  analyzed  all 
the  authorities  cited  in  briefs  of  counsel  on 
both  sides,  and  we  have  arrived  at  the  con- 
clusion that  the  act  of  appellant's  ccmductor 
in  causing  appellees  to  be  arrested  ahd  de- 
tained, as  far  as  they  were,  was  done  within 
the  scope  of  his  general  authority  as  conduc- 
tor, and  in  furtherance  of  appellant's  busi- 
ness as  a  carrier  of  passengers  by  railroad. 
The  testimony  is  wholly  undisputed  to  the 
efCect  that  appellant's  conductor  reasonably 
apprehended  that  when  his  train  should  reach 
the  point  where  these  boys  were  arrested  on 
the  night  in  question,  the  same  would  be 
stoned  or  rocked,  and  it  is  perfectly  apparent 
from  the  record  that  appellant's  conductor 
reasonably  apprehended  that  serious  injury 
might  thereby  result  to  some  of  the  passen- 
gers on  appellant's  train,  and  It  was  for  the 
purpose  of  preventing  this  reasonably  threat- 
ened injury  that  appellant's  conductor  caused 
John  McKlnney  to  do  everytUng  be  did  in 
connection  with  the  arrest  of  these  boys  on 
that  night;  and  it  Is  made  reasonably  cer- 
tain by  the  testimony  in  the  record  that  ap- 
X)eUant's  conductor  believed  at  the  very  time 
the  train  in  question  reached  the  road  cross- 
ing, where  these  boys  were  standing  on  that 
night,  that  they  were  there  for  the  very  pur- 
pose of  stoning  or  rocking  said  train,  and 


that  if  the  train  proceeded  on  without  an  ef- 
fort to  prevent  such  conduct,  such  train  would 
be  assaulted,  and  that  probably  some  passen- 
ger or  passengers  thereon  would  be  injured  or 
violence  done  to  the  train  itself,  and  for  that 
reason  appellant's  conductor  caused  these 
boys  to  be  apprehended  or  arrested  and  car- 
ried upon  appellant's  train,  and  there  detain- 
ed for  a  short  period,  as  above  stated.  Un- 
questionably, it  was  the  duty  of  appellant,  as 
a  carrier  of  passengers  by  railroad,  to  use 
that  high  degree  of  care  that  would  be  exer- 
cised by  a  very  cautious  and  prudent  person 
under  the  same  or  similar  circumstances  as 
prevailed  that  night  to  protect  its  passengers 
on  said  train,  and  the  record  showing  with- 
out dispute  that  Conductor  Pittman  had  com- 
plete control  and  management  of  said  train, 
as  such  conductor,  in  the  stead  of  appellant, 
and  it  appearing  from  his  undisputed  testi- 
mony that  it  was  his  duty,  under  his  employ- 
ment, to  protect  appellant's  passengers  and 
train,  the  conclusion  cannot  be  escaped  that 
what  he  did  on  that  occasicxi  was  clearly 
within  the  scope  of  his  general  authority  as 
such  conductor,  with  the  commendable  pur- 
pose on  his  part  of  protecting  the  passengers 
of  appellant  on  said  train,  and  though  he 
made  a  mistake,  as  far  as  any  contention  is 
concerned  in  tlds  record,  in  having  these  boys 
arrested,  nevertheless  awellant  is  liable  for 
such  damages  to  them  as  proximately  result- 
ed In  consequence  of  the  conductor's  act. 

[I]  There  can  be  nothing,  of  course,  in  the 
contention  that  the  passenger,  McKinney,  was 
not  an  employe  of  the  appellant,  because  the 
record  is  undisputed  to  the  effect  that  every- 
thing he  did  was  done  at  the  request  and 
under  the  advice  of  appellant's  conductor, 
and  therefore  McKlnney's  acts  must  be  treat- 
ed as  those  of  the  conductor. 

We  atuiH  not  enter  into  a  discussion  of  the 
authorities  in  this  connection,  but  content 
ourselves  merely  with  citing  them  as  they 
are  found  In  the  briefs  of  counsel  for  both 
sides;  at  least  some  of  them  above  cited 
are  cited  by  both  sides.  With  these  views, 
it  follows  that  this  court  is  of  the  opinion 
that  the  second,  third,  and  fourth  assign- 
ments ef  error  should  be  overruled;  and  it  is 
so  ordered. 

[4]  The  next  assignment  we  shall  discuss 
is  the  fifth  found  in  appellant's  brief,  which 
is  as  follows: 

"The  judgpaent  of  the  trial  court  is  erroneous, 
in  that  it  is  so  grossly  excessive  and  uncon- 
scionable as  to  suggest  that  the  court  was  in- 
fluenced by  passion  or  prejudice  against  the  de- 
fendant, or  biased  in  favor  of  plaintiffs." 

As  a  further  proposition  under  this  assign- 
ment, the'  following  is  advanced: 

"When  the  proof  of  damages  merely  shows 
that  a  boy  16  or  16  years  of  age  is  apprehended 
and  taken  aboard  a  comfortable  train  and  car- 
ried about  six  miles,  and  that  no  harsh  or  abu- 
sive language  of  any  kind  was  addressed  to  him 
and  no  force  of  any  character  applied  to  him 
and  that  he  was  then  released  and  permitted  to 
go  his  way,  and  the  evidence  merely  shows  that 
he  was  'scared'  and  'shamed,'  and  fails  to  show 
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hamiliation,  and  fails  to  show  that  his  experi- 
ence resulted  in  any  kind  of  bodily  injury  or 
sickness,  or  that  he  suffered  from  weariness,  a 
judgment  for  $1,000  ia  go  ^ossly  excessive  aa 
to  call  for  revision  by  this  court" 

Appellees'  counter  proposition  to  this  la  as 
follows: 

"The  question  of  what  sum  would  fairly  com- 
pensate a  lad  of  15  or  16  years  of  age  for  his 
unlawful  arrest  and  detention  and  for  having  to 
walk  for  several  miles  to  his  home,  and  a  por- 
tion of  the  way  alone,  after  he  was  liberated 
by  the  defendantc^  agents  at  the  station  of  Keen- 
an  penniless,  was  a  question  for  the  trial  court, 
discharging  the  functions  of  a  jury,  and  in  as- 
^ssing  this  damage  at  $1,000,  the  court  acted 
within  its  discretion,  and  the  amount  fixed  by 
the  court  as  fair  compensatipn  was  not  such  as 
to  show  that  it  was  influenced  by  any  improper 
motive  or  consideration." 

Witb  reference  to  the  excessiveness  of  the 
verdict,  as  claimed  by  appellant,  we  admit 
that  the  amount  awarded  by  the  trial  Judge, 
sittliig  as  a  Jury,  would  seem  to  be  greater 
than  the  facts  In  this  record  would  compel 
or  ordinarily  authorize,  but  we  do  not  un- 
derstand that  It  is  within  the  province  of 
this  court  to  disturb  a  verdict  awarded  by 
a  trial  court  or  Jury  on  the  ground  of  ex- 
cessiveness, unless  this  court  can  say  from 
the  entire  record  that  it  is  manifest  that 
such  award  was  the  result  of  bias  or  preju- 
dice or  some  other  Improper  motive  or  con- 
sideration, and  that  the  action  of  the  court 
In  that  regard  was  clearly  wrong.  We  under- 
stand this  -to  be  substantially  the  rule  in 
these  cases,  and  while  we  understand  that 
the  Courts  of  Civil  Appeals  of  this  state 
have,  on  numbers  of  occasions,'  set  aside  or 
caused  a  remittitur  on  verdicts  of  this  kind, 
they  have  only  done  so  where  they  were  able 
to  say  from  the  record  that  such  verdicts 
were  clearly  wrong.  We  cannot  so  hold  In 
this  case.  This  Is  the  second  appeal  In  this 
case,  the  case  having  been  reversed  on  the 
former  appeal  because  of  error  in  the  charge 
of  the  court,  and  the  Jury  on  that  trial 
awarded  appellees  $1,000  each,  and  on  this 
trial  the  trial  Judge,  who,  presumably,  was 
free  from  such  prejudice  or  bias  or  other 
wrong  motive,  as  is  frequently  discoverable  In 
juries  In  cases  of  this  kind,  awarded  to  ap- 
pellees the  same  amount,  and  we  cannot  con- 
sistently hold  that  it  Is  manifest  to  this  court 
that  the  trial  judge  did  other  than  what  he 
believed  to  be  his  sworn  duty,  and  awarded 
to  these  plaintiffs  such  a  sum  as  he>  from  all 
the  evidence,  thought  would  fairly  compen- 
sate them  for  the  wrong  done  and  Injury  sus- 
tained. It  will  be  remembered  that  this  Is 
not  a  case  where  a  passenger  is  merely  car- 
ried beyond  his  station,  which  would  be  a 
simple  breach  of  contract  of  carriage,  or 
where  one  should  be  merely  wrongfully  eject- 
ed, under  circumstances  attended  by  no  vio- 
lence or  Insults,  and  no  serious  inconvenioice 
arises  In  consequence  thereof,  but  here  the 
appellees  were  wrongfully,  and  without  any 
authority  whatever,  in  so  far  as  this  record 
^'ows,  arrested,  and  against  their  will,  for 
a  short  period  of  time,  it  Is  true,  detained; 


and,  while  the  conductor,  after  the  boys  were 
taken  on  appellant's  train,  was  not  guilty  of 
any  abusive  language,  or  what  would  ordi- 
narily be  considered  insulting  conduct,  to- 
wards these  bo^s,  and  while  it  is  made  to  ap- 
pear that  there  was  no  i>hysical  suffering 
to  amount  to  anything  in  consequence  of  this 
arrest  and  detention,  yet  these  boys  were  ar- 
rested by  the  conductor  (we  treat  the  act  of 
McKlnney  as  that  of  the  conductor),  who  was 
armed  with  a  pistol  in  his  hands  at  the  time, 
and  which  was  observed  by  these  boys,  though 
the  pistol  was  not  drawn  or  presented  on 
them,  and  they  were  marched  into  appellant's 
train  under  these  circumstances,  and  their 
further  participation  in  the  pleasures  of 
their  concert  on  that  night  was  prevented, 
and  presumably  all  this  was  done  with  the 
knowledge  of  their  companions  and  associ- 
ates, who  had  gathered  at  the  church  on  that 
night,  and  these  circumstances,  we  think, 
were  calculated  to  cause  much  more  humilia- 
tloD  and  shame'  than  appellant's  cxninsel 
thinks  should  be  attributable  to  the  wrong  of 
appellant's  conductor  on  that  night.  It  was 
the  positive  testimony  of  these  appellees 
that  they  were  ashamed  and  in  effect  humili- 
ated by  this  conduct  on  the  part  of  appellant's 
conductor,  and  that  they  were  frightened  and 
somewhat  alarmed  In  getting  to  their  homes 
on  that  night  after  being  released  at  the 
station  of  Keenan ;  that  the  night  was  daiic 
and  cold,  and  they  had  to  go  through  cre^ 
bottoms  before  reaching  their  homes  after  the 
late  hour  of  midnight,  not  even  being  In  the 
company  of  each  other  after  returning  to  the 
church  on  that  night,  but  going  separately  to 
their  respective  homes,  which  were  distant 
from  the  church,  as  hereinbefore  stated.  Un- 
der these  facts  and  circumstances,  we  do  not 
feel  that  we  would  be  Justified  in  disturbing 
the  trial  court's  judgment  on  this  point  and 
substituting  what  we  might  consider  a  fair 
and  reasonable  compensation  to  the  appellees 
for  their  injury.  This  assignment  is  there- 
fore overruled. 

[1, 6]  We  have  not  discussed  appellant's 
first  assignment  of  error,  which  challenges 
the  correctness  of  the  action  of  the  trial 
court  in  overruling  appellant's  objection  to 
the  admission  in  evidence  of  certain  state- 
ments or  admissions  contained  in  the  original 
dnswer  filed  by  appellant  in  this  cause. 
These  statements  or  admissions  were  simply 
to  the  effect,  in  substance,  that  appellant's 
conductor  caused  these  appellees  to  be  arrested 
on  the  night  in  questi<m  because  he  appre- 
hended that  they  were  at  the  point  in  ques- 
tion for  the  purpose  of  stoning  or  rocking 
appellant's  train,  and  that,  in  the  event  they 
should  be  permitted  to  do  so,  injury  might  re- 
sult to  passengers  on  the  train,  and  that  said 
John  McKlnney,  in  doing  what  he  did  on  the- 
occasion  In  question,  was  acting  at  the  re- 
quest of  and  for  the  purpose  of  assisting  ap- 
pellant's conductor  in  protecting  its  train  and 
passengers  on  that  night    This  testimony- 
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was  objected  to  on  the  ground,  prtndpally, 
that  an  abandoned  pleading  is  not  admissible 
as  evidence  for  any  purpose  In  a  case,  and 
this  is  the  only  objection  that  was  urged 
to  such  evidence,  In  so  far  ag  the  bill  of  ex- 
ceptions, raising  this  point,  discloses.  We 
have  considered  the  qnestlon  to  some  extent, 
and  In  so  far  as  the  specific  Objection  urged 
here  is  concerned,  we  overrule  the  assign- 
ment, but  if  we  should  be  mistaken  in  this 
view,  still  we  are  of  <^lnlon  that  the  error 
on  the  part  of  the  trial  court  In  admitting  this 
testimony  was  clearly  harmless,  because  the 
record  fully  discloses  that  In  substance  these 
very  facts  were  established  by  other  witness- 
es on  the  trial  without  objection.  Indeed, 
the  evidence  of  the  conductor  himself,  and 
that  of  John  McKlnney  himself,  is  practical- 
ly ttie  same  in  effect  as  that  offered  by  this 
pleading,  and  for  that  reason  also  the  as- 
signment is  overruled. 

It  follows  from  the  views  above  expressed 
that  this  court  is  of  the  opinion  that  there  is 
no  reversible  error  shown  by  the  record,  and 
the  Judgment  of  the  trial  court  in  this  cause 
is  therefore  affirmed. 


SOUTHERN   PAC.   CO.    v.   HAZBLBUSCH. 

(No.  775.) 

(Court  of  Olvil  Appeals  of  Texas.     El  Paso. 

Jan.  10,  1918.     Rehearing  Denied 

Jan.  31.  1918.) 

1.  Master  and  Sebvant  iS=»2()3(1)— Instbuc- 
TiON— Assumption  of  Risk. 

An  instruction  that  "when  plaintiff  enter- 
ed the  services  of  the  company  he  assumed  the 
risks  and  dangers  incident  to  his  employment 
which  were  obvious  and  known  to  him  or  which 
he  must  necessarily,  in  discharge  of  his  duties, 
have  known  of,"  is  proper. 

2.  Master  and  Servant  «=»264  (D— Assump- 
tion or  Risk— Plxadino  and  Proof. 

In  an  action  for  injuries  to  servant,  the  de- 
fendant must  plead  and  prove  its  defense  of 
assumed  risk. 

3.  Trial  ®=»252(11)  —  iNSTHncTiONS  —  Con- 
roRMiTT  TO  Evidence. 

An  instruction  that  a  servant  is  presumed 
to  understand  the  risks  incident  to  bis  riding 
on  top  of  the  tender  or  tank  of  an  oil  burning 
locomotive  is  improper,  where  there  was  no  evi- 
dence that  it  was  a  common  thing  for  such 
tenders  to  have  oil  on  their  tops,  and  there  was 
evidence  that  where  oil  was  so  spilled  it  was  the 
duty  of  certain  servants  to  remove  it. 

4.  Master  AND  Servant  ^=»205  (2)— Assump- 
tion OF  Risks— Knowledge  bt  Servant  op 
Defect  or  Danger. 

Where  it  was  the  duty  of  the  master  or  his 
agent  to  remove  any  oil  spilled  on  the  top  of 
the  tank  or  tender  of  an  engine,  a  servant  could 
presume  this  had  been  done,  and  until  he  has 
been  notified  or  acquired  knowledge  to  the  con- 
trary, be  does  not  assume  the  risk  of  slipping 
and  falling  from  such  cause. 

Appeal  frcKu  District  Court,  El  Paso  Coun- 
ty; P.  R.  Price,  Judge. 

Action  by  John  Hazelbusch  against  the 
Southern  Padflc  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 


Beall,  Kemp  &  Nagle,  of  EI  Paso,  for  aroel- 
lant  Geo.  E.  Wallace  and  W.  S.  Berkshire, 
both  of  El  Paso,  for  appellee. 

HARPER,  G.  J.  Appellee  based  his  cause 
of  action  upon  the  allegation  that  by  reason 
of  the  presence  of  oil  upon  the  top  of  an  en- 
gine, upon  which,  in  the  discharge  of  his 
duties  as  yardmaster,  engaged  in  interstate 
commence  it  became  necessary  to  place 
himself,  he  was  caused  to  slip  and  fall  there- 
from to  the  ground,  and  thereby  was  injured 
as  alleged. 

From  the  Judgment  entered,  an  appeal 
has  been  perfected.  Only  one  assignment 
Is  urged  to  the  effect  that  the  uncontroverted 
evidence  shows  that  plaintiff's  injuries  were 
due  to  risks  and  dangers  assumed  by  him; 
therefore  the  court  erred  in  refusing  to  In- 
struct a  verdict  for  the  defendant 

February,  1916,  plaintiff  was  working  for 
the  Southern  Pacific  Company  in  the  capac- 
ity of  yardmaster;  working  at  night;  had 
been  working  in  this  capacity  for  two  years, 
and  had  had  many  years  experience  as  a 
railroad  employ^.  Atwut  11:45  o'clock  upon 
the  night  In  question,  for  the  purpose  of 
looking  out  for  Incoming  trains  he  climbed 
upon  an  engine;  after  he  had  ridden  some 
distance  he  started  along  the  top  of  the  en- 
gine to  the  rear  end  to  give  instructions  to 
the  engine  foreman,  when  at  a  point  near 
the  manhole  through  which  the 'engines— oil 
burners— were  filled  with  oil,  his  foot  was 
caused  to  slip  In  some  oil  wUch  had  been 
spilled  there,  and  thereby  caused  to  fall  to 
the  ground,  head  foremost,  and  injured. 

[1,2]  Did  he  assume  the  risks  and  dangers 
incident  to  the  existence  of  this  oil  upon  the 
engine  In  the  discharge  of  his  duties,  under 
all  the  facts  in  evidence?  Appellant's  first 
two  propositions  are  correct  statements  of 
the  law  of  assumed  risk,  1.  e. : 

"When  plaintiff  entered  the  service  of  the 
company,  be  assumed  the  risks  and  dangers  in- 
cident to  his  employment,  which  were  obvious 
and  Icnown  to  him,  or  which  he  must  necessarily 
in  the  discharge  of  bis  duties  have  known  of." 

But  we  cannot  give  our  approval  of  its 
tliird  proposition: 

"A  man  of  ordinary  intelligence  and  expe- 
rience in  the  work  which  plaintiff  was  doing  at 
the  time  of  his  alleged  injuries  is  presumed  to 
understand  the  risks  incident  to  his  riding  up- 
on the  top  of  the  tender  or  oil  tank  of  an  oil 
burning  locomotive." 

The  defendant  must  plead  and  prove  Its 
defense  of  assumed  risk.  Barnhart  v.  K.  C 
M.  &  O.  Ry.  Co.  (Sup.)  184  S.  W.  176. 

[3, 4]  The  evidence  Is  uncontradicted  that 
it  Is  next  to  impossible  to  fill  these  oil  tanks 
without  spilling  oil  upon  top  of  them,  but. 
upon  the  other  hand,  there  Is  evidence  that 
when  oil  Is  spilled  It  Is  the  duty  of  certain 
employes  to  clean  It  up,  and  that  this  had 
not  been  d<Mie  in  this  Instance.  The  evidence 
In  this  case  is  not  such  as  to  make  it  a  pre- 
sumption, as  a  matter  of  law,  that  all  oU- 
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burning  engines  bare  accomalatlons  of  <A 
npon  their  tops  from  being  filled,  and  that 
persons  working  on  them  must  necessarily 
know  of  It  and  aiwreciate  the  dangers  In- 
cident thereto.  If,  as  contended  by  appel- 
lant, the  evidence  In  this  case  conclusively 
showed  that  It  was  a  common  thing  for  oil  to 
be  on  top  of  these  oU  tanks,  plaintiff  with 
his  two  years'  experience  under  such  exist- 
ing conditions  might  be  presumed  to  hare 
known  the  danger  and  therefore  assumed  the 
risks,  but  the  evidence  In  this  case  is  not  of 
that  conclusive  nature  as  to  warrant  us  In  so 
determining,  but  It  was  such  as  to  become  a 
question  for  the  jury,  and  It  has  been  deter- 
mined against  appellant.  As  there  is  evi- 
dence to  the  effect  that  the  <Al  should  not 
have  been  permitted  to  remain  upon  the  tank, 
and  the  verdict  of  the  Jury,  in  effect,  sustains 
such  to  be  the  tact,  the  plaintiff  could  as- 
snme  that  the  employer  or  the  agent  had 
exercised  proper  care  with  respect  to  his 
safety  by  cleaning  it  off,  until  he  has  been 
notified  to  the  contrary,  unless  his  want  of 
care  and  the  danger  arising  from  It  were  so 
obvious  that  he,  an  ordinarily  careful  per- 
son, under  the  circumstances,  should  have 
observed  and  appreciated  the  danger,  and 
there  is  evidence  that  he  did  not,  in  fact, 
Imow  that  the  oil  was  there,  and  there  Is  no 
evidence  that  indicates  that  he  should  be 
chained  with  its  discovery,  but,  on  the  other 
hand,  the  accident  having  occurred  at  mid- 
night. In  the  active  discharge  of  his  duties 
looking  to  the  handling  of  several  trains,  as 
In  this  case,  it  would  seem  that  the  presump- 
tion, if  any  la  Indulged  in,  should  be  the 
other  way. 
Finding  no  error,  the  cause  Is  affirmed. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  of  judges  assisting  the  Supreme 
Court. 


KUNZ  et  al.  v.  R'AGSDALE  et  al.     (No.  5912.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Not.  21,  1917.    On  Motion  for  Rehear- 
ing, Jan.  23,  1918.) 

1.  Venue  ®=a22(l)— Countt  of  Residence— 

CODEFENDANTS. 

Suit  was  properly  brought  against  all  de- 
fendants in  the  county  of  one  defendant's  resi- 
dence, unless  there  was  a  misjoinder  of  parties 
and  causes  of  action. 

2.  VEStTE    «=s>22(3)^ChANQE— MiSJOINDEE    OF 

Pabties  and  CAtrsEs  of  Action. 
If  there  is  a  misjoinder  of  parties  and  causes 
of  action,  the  suit  being  brought  in  the  county 
of  one  defendant's  residence,  the  transfer  of  the 
entire  case  to  another  county  in  which  another 
defendant  resides  is  erroneous,  because  the  court 
will  necessarily  sustain  the  plea  of  misjoinder 
when  the  case  is  called  for  trial,  and  require  an 
election  by  plaintiffs  of  which  cause  they  will 
prosecute;  and,  if  they  should  elect  to  prosecute 
the  suit  against  the  first  defendant,  she  would 
file  a  plea  of  privilege  to  be  sued  in  the  county 
of  her  residence,  where  the  suit  originally  was 
brought 


3.  Action  «=950<4)  —  Suit  AQAiirsr  Gttabd- 
IAN»— Misjoinder  of  Pabtiss  and  Causes 
OF  Action. 

Where  plaintiffs  show  they  are  entitled  to  a 
certain  estate  as  minors  which  has  been  adminis- 
tered by  two  guardians,  and  that  one  or  both  of 
such  guardians  are  liable  to  plaintiffs,  and  that 
there  will  be  a  controversy  between  the  guard- 
ians, each  contending  it  was  the  fault  of  the  oth- 
er which  caused  the  loss  to  plaintiffs,  plaintiffs 
are  not  required  to  bring  separate  suits. 

On  Motion  for  Rehearing. 

4.  GUABDIAN    AND    WaED    ®=»72— SUCCESSIVB 

Guardians— LiABiLiTT. 
Under  Rev.  St  1911,  art.  4204,  charging  the 
successor  of  a  guardian  with  responsibility  for 
the  entire  estate  which  came  into  the  hands  of 
his  predecessor,  the  only  way  in  which  the  suc- 
cessor guardian  can  escape  liability  to  his  wards 
is  to  show  .that  he  has  been  unable  to  collect 
from  persons  liable  to  the  wards'  estate,  and 
from  the  estate  of  the  first  guardian  and  his 
bondsmen,  though  he  exercised  due  diligence. 

5.  Guardian  and  Ward  «=>66  —  Liabilitt 
OF  Guardian  fob  Wards'  Monet  Lent. 

Where  a  guardian  made  loans  of  his  wards' 
money  without  authority  from  the  court,  and 
never  reported  the  loans  to  the  court,  and  made 
them  without  taking  lawful  security,  be  was  lia- 
ble for  the  money  loaned,  if  lost  to  the  wards. 

6.  Guardian  and  Ward  ^=»130— Action  by 
W^aeds— Pleading. 

In  a  wards'  suit  against  their  guardian  and 
his  successor  and  others  as  their  sureties,  as 
against  general  demurrer,  averments  that  the 
first  guardian  negligently  made  deposits  of  the 
wards'  funds  without  any  authority  from  the 
county  court,  and  continued  the  deposits  negli- 
gently when  he  knew,  or  could  have  known,  by 
due  diligence,  that  the  deposits  were  liable  to  be 
lost  was  sufficient  to  charge  liability ;  it  being 
alleged  that  the  funds  were  never  recovered. 

7.  Guardian  and  Ward  «=»72— Liability 
FOB  Loss  of  Deposit  of  Wards'  Money- 
Release. 

The  act  of  the  second  guardian  of  minors 
in  undertaking  to  deal  with  the  depositary  with 
whom  the  first  guardian  had  left  their  funds  as 
to  part  of  the  indebtedness  did  not  release  the 
estate  of  the  first  guardian,  the  second  guard- 
ian's husband,  or  his  sureties,  from  liability  for 
loss  of  the  deposit 

Appeal  from  IMstrict  Oourt,  Karnes  Coun- 
ty;  F.  G.  Chambliss,  Judge. 

Suit  by  Victoria  Kunz  and  others  against 
J.  W.  Ragsdale  and  others.  Firom  a  judgment 
for  defendants,  plaintiffs  appeaL  Judgment 
reversed,  and  cause  remanded. 

T.  B.  Smiley,  of  Karnes  City,  and  Faith  & 
Murray,  of  Runge,  for  appellants.  Fly  & 
Ragsdale,  of  Victoria,  for  appellees. 

MOURSUND,  J.  Appellants,  Victoria 
Kunz,  joined  by  her  husband,  Frank  Kunz, 
Agnes  Malik,  Genovefa  Hahn,  joined  by  her 
husband,  Raymond  Hahn,  Frantlska  Malik, 
and  Joseph  Malik,  the  last-named  two,  mi- 
nors, being  represented  by  Agnes  Malik,  as 
next  friend,  sued  J.  W.  Ragsdale,  D.  A.  Paul- 
us,  Mary  Malik,  and  the  American  Surety 
Company  of  New  York  to  recover  $1,030.47, 
alleged  to  be  the  proportionate  part  belonging 
to  plaintiffs  of  certain  sums  loaned  by  A. 
Malik,  the  first  guardian  of  plaintiffs  which 
loans  were  not  collected  but  renewed  by  Mary 
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Malik,  thdr  second  guardian,  who  was  ap- 
pointed after  tbe  death  of  A.  Malik.  It  wag 
alleged  that  defendants  Ragsdale  and  Panlus 
are  sureties  on  the  guardian's  btrnd  of  A. 
Malik,  and  the  American  Surety  Company  is 
the  surety  on  the  guardian's  bond  of  Mary 
Malik.  The  two  bonds  are  copied  In  the  peti- 
tion. It  was  further  alleged  that  the  loans 
were  made  to  A.  F.  Toman,  without  any  au- 
thority from  the  probate  court,  and  without 
exacting  the  security  required  by  law,  and 
the  money  negligently  left  with  him  until  he 
became  insolvent,  and  that  the  money  was 
thereby  lost  to  appellants.  It  was  also  al- 
leged that  the  exact  date  when  Toman  be- 
came actually  and  notoriously  Insolvent  was 
not  known  to  plaintiffs ;  that  A.  Malik  acted 
negligently  in  making  tbe  loans,  and  that 
Mary  Malik,  knowing  that  the  funds  were 
illegally  In  tbe  hands  of  Toman,  and  that  he 
was  flnandally  distressed,  and  that  the  funds 
were  likely  to  be  lost  if  left  In  his  hands, 
continued  to  leave  same  in  his  hands  and 
made  no  effort  to  recover  the  same,  and  in 
fact  renewed  the  loans. 

Pefendants  Ragsdale  and  Panlus  filed 
pleas  of  privilege  to  be  sued  in  the  counties 
of  their  respective  residences,  and  pleaded 
misjoinder  of  parties  and  causes  of  action. 
The  court,  without  making  any  order  with 
respect  to  the  pleas  of  misjoinder,  sustained 
the  pleas  of  privilege,  and  transferred  the 
entire  case  to  the  district  court  of  De  Witt 
county,  tbe  county  in  which  defendant  Paulus 
resides. 

[1 ,  2]  It  is  evident  that,  as  Mary  Malik  re- 
sides in  Karnes  county,  the  suit  was  properly 
brought  In  that  county  against  all  parties, 
unless  there  is  a  misjoinder  of  parties  and 
causes  of  action.  If  there  Is  a  misjoinder,  the 
transfer  of  the  entire  case  was  erroneous  l>e- 
cause  when  it  is  called  for  trial  the  court  will 
necessarily  sustain  the  plea  of  misjoinder, 
and  require  an  election  by  plaintiffs  of  which 
cause  they  will  prosecute.  If  plaintiffs 
should  elect  to  prosecute  the  suit  against 
Mary  Malik,  she  would  promptly  file  a  plea  of 
privilege  to  be  sued  In  the  county  of  her  resi- 
dence. The  question  of  misjoinder  should 
have  been  determined  first  in  order  to  protect 
the  rights  of  all  the  parties,  for  if  sustained 
the  plaintiffs  would  have  the  privilege  of 
going  on  with  their  suit  against  Mary  Malik. 

[3]  However,  we  are  of  the  opinion  that 
the  exceptions  urging  misjoinder  are  not  well 
taken,  The  pleadings  are  not  as  complete  as 
they  should  be,  but  plaintiffs  show  that  they 
are  entitled  to  a  certain  estate  which  has 
l)een  administered  by  two  persons,  and  that 
one  or  both  of  them  are  liable  to  plaintiffs ; 
that  there  will  be  a  controversy  between  de- 
fendants, each  contending  that  it  was  the 
fault  of  the  other  which  caused  the  loss  to 
plaintiffs.  We  do  not  believe  that  under  our 
system  plaintiffs  are  required  to  bring  sepa- 
rate suits.  In  the  case  of  Love  v.  Keowne, 
68  Tex.  191.  Judge  Stayton  laid  great  stress 
upon  the  proposition  that  tbe  j<^der  In  tbat 


case  should  be  permitted  for  the  fall  protec- 
tion of  the  plaintiff.  In  this  case  It  seems 
very  clear  that  tbe  full  protection  of  the 
plaintiffs  can  only  be  obtained. by  Joining  all 
of  those  upon  whom  the  responsibility  rested 
for  the  administration  of  plaintiffs'  estate. 
In  Love  v.  Keowne,  supra,  the  court  said: 

"It  has  been  found  impracticable  to  lay  down 
any  positive  general  rule  as  to  what  will  or  will 
not  constitute  multifariousness,  but  tbe  courts 
have  wisely  left  the  question,  as  one  of  conven- 
ience, to  be  decided  according  to  the  peculiar 
circumstances  of  the  case.  As  said  by  McLean, 
J.,  in  Gains  v.  Chew,  2  How.  (U.  S.)  619  [11  L. 
Ed.  402],  'Every  case  must  be  governed  by  its 
own  circumstances ;  and  as  they  are  as  diversi- 
fied as  the  names  of  tbe  parties,  the  court  must 
exercise  a  sound  discretion  on  the  subject.*  It 
is  said  in  the  notes  to  the  leading  case  of  Fel- 
lows V.  FeUowa,  4  Cowen  [N.  Y.]  682,  in  15 
Am.  Decisions,  428,  that  perhaps  the  best  gen- 
eral rule  that  can  be  laid  down  is  that  stated 
by  Wilde  J.,  in  Dlmmock  v.  Bixby,  20  Pick. 
[Mass.]  377,  that  the  objection  of  multifarious- 
ness does  not  hold  'where  one  general  right  is 
claimed  by  the  plaintiffs,  although  the  defend- 
ants may  have  separate  and  distinct  rights.' " 

In  support  of  our  conclusion  in  this  case 
we  cite  the  following  cases  in  addition  to  the 
case  quoted  from  as  illustrative  of  the  liber- 
ality of  our  system  with  respect  to  avoiding 
a  multiplicity  of  suits:  Skipworth  v.  Hurt, 
94  Tex.  322,  60  S.  W.  423;  Railroad  Co.  v. 
Graves,  50  Tex.  202;  Sun  Ins.  Offic«  v. 
Beneke,  53  S.  W.  98 ;  Muncy  v.  Mattficld,  40 
S.  W.  345;  Moore  v.  Bldg.  Ass'n,  19  Tex. 
Civ.  App.  68,  46  S.  W.  974;  Flnegan  v.  Read, 
8  Tex.  Civ.  App.  33,  27  S.  W.  261. 

Tbe  Judgment  is  reversed,  and  the  cause  re- 
manded. 

On  Motion  for  Rehearing. 

It  has  been  held  that  upon  the  death  of  a 
guardian  the  relation  of  the  ward  to  the  es- 
tate of  his  former  guardian  is  that  of  debtor 
and  creditor,  and  that  upon  the  appointment 
of  another  guardian  by  the  probate  court  it 
is  without  Jurisdiction  to  adjudicate  tbe 
matters  between  the  ward  and  the  estate  of 
the  former  guardian.  American  Bonding  Co. 
V.  Logan,  132  S.  W.  894. 

[4,  S]  If  a  second  guardian  is  appointed, 
that  guardianship  ceases  when  tbe  ward  be- 
comes of  age,  and  such  ward  could  then  sue 
upon  the  bond  of  the  first  guardian  for 
waste  committed  by  the  first  guardian.  Hix 
V.  Duncan,  99  S.  W.  422.  Suits  of  that  char- 
acter were  sustained  in  the  two  cases  here- 
inbefore cited,  thus  demonstrating  that  our 
statutes  do  not  have  the  effect  of  releasing 
the  estate  and  sureties  of  a  deceased  guard- 
ian from  liability  to  the  heirs  upon  the  ap- 
pointment of  another  guardian.  Upon  tbe 
appointment  of  the  successor,  our  statute 
(article  4204,  Rev.  St  1911)  charges  him  with 
responsibility  for  the  entire  estate  which 
came  into  the  hands  of  bis  predecessor,  and 
the  only  way  in  which  be  can  escape  liability 
Is  to  show  that  he  has  heeu  unable  to  collect 
the  same  or  part  thereof  from  persons  lia- 
ble to  tbe  estate  of  the  minora  and  from  tbe 
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estate  of  the  first  guardian  and  bis  bonds- 
men, although  be  ezerdsed  due  diligence. 
In  this  case  the  petition  alleges,  In  substance, 
tbat  A.  Malik  made  tbe  loans  to  Toman 
wltboat  authority  from  tbe  conrt,  and  bad 
never  reported  same  to  tbe  court,  and  bad 
made  such  loans  without  taking  security  In 
the  manner  prescribed  by  law.  Tbe  guardian 
Is  liable  for  money  thus  loaned  If  it  is  lost. 
Roberaon  v.  Tonn,  76  Tex.  536,  13  S.  W.  385; 
Freedman  v.  Vallle,  75  S.  W.  322. 

[8]  It  Is  further  alleged  that  A.  Malik 
made  certain  deposits  of  funds  with  Toman 
without  any  authority  from  the  county  conrt, 
and  tbat  he  made  tbe  same  negligently,  and 
continued  the  same  negligently  when  he 
knew,  or  could  have  known  by  the  use  of 
due  diligence,  tbat  the  same  were  liable  to 
be  lost  to  the  minors.  As  against  a  general 
demurrer,  at  least,  such  averments  were  suf- 
ficient to  charge  liability,  it  being  alleged 
tbat  the  funds  were  never  recovered  from 
Toman.  Murph  v.  McCuUough,  40  Tex.  Civ. 
App.  403,  90  S.  W.  69 ;  American  Surety  Co. 
v.  Hardwick,  186  &  W.  805.  Tbe  petition 
showed  that  Mary  Malik  bad  never  recovered 
the  money  from  Toman,  and  bad  renewed 
loans  to  him  to  tbe  extent  of  $735,  from 
which  allegations,  and  tbe  general  allegation 
with  regard  to  loss  of  funds,  the  Intendment 
can  reasonable  be  Indulged  that  the  money 
due  by  Toman  waa  not  paid  to  Mary  Malik 
by  the  estate  of  A.  Malik  or  the  sureties  on 
his  bond.  It  is  not  alleged  tbat  any  ac- 
counting took  place  between  Mary  Malik  and 
the  estate  of  her  husband  and  bis  sureties; 
and,  as  she  is  interested  in  the  community 
estate  held  by  her  deceased  husband,  It 
would  seem  that  any  accounting  other  than 
tbe  actual  procurement  of  tbe  funds  might 
be  contested  by  her  surety,  and  by  the  wards. 

[I]  It  is  alleged  that  she  imdertook  to 
deal  with  Toman  as  to  part  of  the  Indebted- 
ness, but  this  would  not  release  her  hus- 
band's estate  or  his  sureties.  It  Is  also  al- 
leged that  she  dealt  negligently  In  regard  to 
the  matter.  We  are  not  prepared  to  say 
that  such  negligence  under  the  facts  of  this 
case,  or  under  any  facts,  would  release  the 
sureties  of  her  husband  from  liability  to  the 
wards,  but  suppose  that  It  would  do  so,  pro- 
vided tbe  negligence  resulted  In  tbe  loss  of 
the  loans  and  deposits,  which  might  be  the 
case  if  Toman  was  solvent  and  the  money 
could  have  been  collected  after  she  became 
guardian.  In  this  case  it  is  alleged  that 
plaintiffs  are  unable  to  say  when  Toman  be- 
came insolvent ;  that  Is,  even  under  the  the- 
ory that  the  sureties  might  become  released 
by  her  negligence,  the  facts  pleaded  merely 
show  tbat  plaintiffs  do  not  know  whether  or 
not  the  sureties  of  A.  Malik  have  a  defense 
to  the  suit. 

As  the  statute  makes  Mary  Malik  liable 
for  the  same  debt  alleged  to  be  due  by  the 
sureties  of  A.  Malik,  it  appears  that  the  pe- 


tition makes  out  a  prima,  fade  case  against 
all  the  defendants  for  the  same  debt.  Plain- 
tiffs can  only  collect  their  debt  once,  so  It  ir 
eminently  proper  that  they  Join  In  one  suit 
all  who  are  asserted  to  be  liable  for  sucfh 
debt  The  fact  that  under  our  statutes  ant' 
under  the  averments  of  the  petition  there  an 
matters  to  be  adjusted  between  the  sureties 
of  A.  Malik  and  Mary  Malik  adds  weight  to 
tbe  conviction  that  there  Is  no  misjoinder, 
for  if  the  allegations  be  true.  In  all  probabili- 
ty, bad  plaintiffs  sued  only  Alary  Malik  and 
her  surety,  they  would  have  Impleaded  the 
sureties  of  A.  Malik.  We  believe  the  follow- 
ing language  of  Judge  Stayton,  in  Love  v. 
Keowne,  58  Tex.  201,  Is  peculiarly  applica- 
ble to  this  case: 

"The  breach  of  eadi  of  the  bonds  doubtless 
constitutes  a  cause  of  action  against  the  makers 
of  the  several  bonds,  ordinarily  separate  and 
distinct;  but  the  relation  of  two  sets  of  sure- 
ties may  be  such  to  the  subject-matter  of  liti- 
gation, which  in  this  case  is  the  estate,  that 
came  into  the  hands  of  the  administrators,  that 
they  may  be  joined  in  one  action,  and  in  which 
it  may  become  eminently  proper  that  all  the 
sureties  should  be  joined,  not  only  for  the  pro- 
tection of  those  interested  In  the  estate,  but  also 
for  the  purpose  of  adjusting  the  equities  ez- 
isting  among  the  sureties  themselves.  In  a 
court  of  equity  this  is  always  desirable,  in  order 
to  do  complete  justice  between  all  parties  with- 
out a  multiplicity  of  suits." 

It  is  true  in  tbat  case  the  two  sets  of  sure- 
ties had  tbe  same  prlndpal,  but  In  view  of 
the  manner  in  which  our  statutes  connect 
up  the  two  guardianships  and  of  the  con- 
struction placed  on  our  statutes  by  our  de- 
cisions, it  was  Just  as  proper  to  Join  the 
sureties  of  Malik  with  Mrs.  Malik  and  her 
surety  as  it  was  to  Join  both  sets  of  sureties 
In  the  case  quoted  from. 

The  motion  for  rehearing  Is  overruled. 


McGOVERN  V.  WOOLMJT  et  aL    (No.  296.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

Jan.  2,  1918.    Rehearing  Denied 

Jan.  30,  1918.) 

Homestead  «=»113— Convetancb. 

Acts  33d  Leg.  c.  32,  regulating  marital 
rights,  does  not  invalidate  a  husband's  convey- 
ance of  homestead  property  to  his  wife. 

Appeal  from  District  Court  Hardin  Coun- 
ty;  Ii.  B.  Higbtower,  Sr.,  Judge. 

Trespass  to  try  title  by  Will  McGovern, 
guardian,  against  G.  W.  WooUey  and  Miriam 
McOovem.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

B.  Ix  Aycock,  of  Kountze,  for  appellant. 
Singleton  &  Bevll,  of  Kountze,  for  appellees. 

BROOKE;  J.  This  was  a  suit  in  form  of 
trespass  to  try  titte,  filed  by  tbe  appellant  as 
guardian  for  tbe  minor,  Sam  McOovem, 
against  G.  W.  WooUey,  in  tbe  district  court  of 
Hardin  county  for  lots  3  and  4  In  block  28^ 
In  tbe  town  of  Kountze. 

Defendant  WooUey  answered  that  he  was 
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holding  lot  3  by  rent  from  Mrs.  Miriam  Mc- 
Govern,  and  deposited  rent  money  In  the  reg- 
istry of  the  court,  and  pmyed  that  Mrs.  Mo 
Govem  be  impleaded.  'Mrs.  McGovern,  who 
now  resides  in  Louisiana,  voluntarily  an- 
swered, and  specially  pleaded  her  title  to  lot 
3,  and  disclaimed  as  to  lot  No.  4  In  said 
block. 

Plaintiff,  by  a  supplemental  petition,  alleg- 
ed title  to  these  lots,  and  also  to  lots  Nos.  1 
and  2  In  the  same  block,  to  which  she  held  a 
deed  executed.  January  7,  1914,  by  her  late 
husband  Sam  McGovem.  The  deed  covered 
lots  1,  2,  and  3,  made  direct  to  her,  and  was 
acknowledged  by  him  before  notary  public 
and  recorded  in  Hardin  county.  Plaintiff  al- 
so claimed  that  the  deed  was  a  security  for 
money  loaned  to  her  late  husband,  Sam  Mc- 
Govem, and  Invalid  for  that  reason. 

The  case  was  tried  at  the  spring  term,  1917, 
when  judgment  was  rendered  for  Mrs.  Mc- 
Govern, and  for  the  money  deposited  In  the 
registry  of  the  court.  The  trial  Judge  filed 
his  findings  of  fact  and  conclusions  of  law, 
as  follows: 

"Findings  of  Fact 

"(1)  I  find  that  Will  McGovem  is  the  duly 
qualified  and  acting  gnardian  of  the  person  and 
estate  of  the  minor  Sam  McGovem. 

"(2)  I  find  that  Sam  McGovem,  Sr..  died  in 
Hardin  county,  Tex.,  on  May  9,  1915,  leaving 
a  vUl  by  which  be  bequeathed  to  Sam  McGov- 
ern, Jr.,  all  property  left  at  his  death  after  pay- 
ing his  debts,  and  that  D.  F.  Singleton  is  the 
duly  qualified  and  acting  administrator  of  the 
estate  of  Sam  McGovern,  deceased. 

"(3)  That  of  the  property  involved  in  this  suit 
lot  4  was  inventoried  as  a  part  of  the  estate  of 
Sam  McGovem,  and  that  lots  1,  2,  and  8  were 
not  so  inventoried. 

"(4)  That  some  years  prior  to  his  death  the 
said  Sam  McGovem,  Sr.,  duly  and  legally  adopt- 
ed Sam  McGovem,  Jr. 

"(5)  That  on  January  7,  1914,  the  family  of 
Sam  McGovern,  Sr.,  now  deceased,  consisted  of 
himsrlf  and  wife,  who  is  now  defendant  Mrs. 
Miriam  McGovem,  and  the  adopted  son,  Sam, 
and  the  family  homestead  then  consisted,  among 
other  property,  of  lots  1,  2,  and  3  and  4  of 
block  28%  of  the  J.  J.  AUums  first  addition  to 
the  town  of  Kountze,  in  Hardin  county,  Tex. 

"(6)  That  on  January  7,  1914,  the  said  Sam 
McGovern,  now  deceased,  by  warranty  deed  duly 
executed  and  acknowledged  by  him,  for  a  valua- 
ble consideration,  conveyed  to  his  wife,  Miriam 
McGovern,  lots  1,  2,  and  3  said  block  281^  of 
J.  J.  Allums  addition  to  the  town  of  Kountze, 
and  by  the  express  terms  of  said  deed  made  said 


lots  her  separate  property,  which  said  deed  was 
recorded  in  Deed  Records  of  Hardin  County, 
Tex.,  on  the  9th  day  of  January,  1914. 

"(7)  That  the  storehouse  on  lot  3  was  rented 
to  G.  W.  Woolley  by  Mrs.  Miriam  McGovem  at 
$20  per  month,  and  be  has  paid  into  the  registry 
of  the  court  $80  covering  the  rents  from  Decem- 
ber, 1916,  to  April  15,  1917. 

"(8)  That  Mrs.  iHriam  McGovem  prior  to 
Deceml>er  15,  1916,  surrendered  her  home  on,  to 
wit,  lot  4  to  the  administrator  of  estate  of  Sam 
McGovern,  and  removed  from  Texas  to  the  state 
of  Louisiana,  where  she  has  since  resided. 

"Conclusions  of  Law. 

"I  conclude  that  by  the  deed  dated  Jaoaary  7, 
1914,  lots  1,  2,  and  3  involved  In  this  suit,  with 
all  improvements  thereon,  vested  absolutely  in 
the  defendant  Mrs.  Miriam  McGovem,  and  con- 
stituted no  part  of  the  estate  of  Sam  McGovem 
at  his  death,  and  therefore  the  plaintiff  is  not 
entitled  to  recover  anything  in  this  suit,  except 
lot  4,  disclaimed  by  the  defendants  and  the  de- 
fendant Mrs.  Miriam  McGovem  is  entitled  to 
judgment  for  lots  1,  2,  and  3  and  the  rent  and 
judgment  is  accordingly  rendered." 

As  only  one  question  Is  Involved  In  this  ap- 
peal, the  assignmentB  will  be  considered  to- 
gether, viz.: 

(a)  "The  court  erred  in  rendering  judgment 
for  defendant  Miriam  McGovem  because  there 
was  no  legal  testimony  to  support  the  judg- 
ment." 

(b)  "The  court  erred  in  sustaining  Sam  Mc- 
Govem's  deed  to  homestead  lots  1,  2,  and  8  to 
his  wife." 

(c)  "The  court  erred  in  not  rendering  judg- 
ment for  plaintiff  in  his  capacity  as  guardian  of 
Sam  McGovern,  a  minor,  for  the  title  and  pos- 
session of  lots  2,  3,  and  1,  block  28V^,  and  for 
the  rents  in  the  registry  of  the  court." 

The  propositions  under  the  foregoing  aa> 
signments  are: 

(a)  "The  court  erred  in  sustaining  Sam  Mc- 
Govern's  deed  to  homestead  lots  1,  2,  and  3  to 
his  wife." 

(b)  "Under  the  law  as  made  by  statute  amend- 
ing laws  regulating  marital  rights  by  Thirty- 
Third  Legislature,  husband  cannot  make  a  valid 
deed  to  his  wife  to  the  homestead." 

We  Have  carefully  considered  the  assign- 
ments of  error,  together  with  the  proposi- 
tions thereunder,  and  we  are  of  opinion  that 
there  Is  no  merit  in  the  contentions  made, 
either  in  the  propositions  or  In  the  assign- 
ments tbemselvee,  and  without  further  dlscua- 
sion,  and  without  citing  any  authority,  this 
court  is  of  opinion  that  the  Judgment  of  the 
lower  court  was  correct,  and  must  be  In  all 
things  affirmed. 
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WEBEB  IMPLEMENT  &  AUTOMOBILE 

CO.  et  aL  v.  PEARSON. 

(No*.  21,  123.) 

(Supreme  Ooart  of  ArkanMa.     Dec  S,  1917. 
On  Rehearing,  Jan.  28,  1918.) 

1.  Bailiort  «»18(2)— AnnsAir   Lier— Pos- 
session. 

The  oomin<»-law  lien  of  an  artisan  ie  de- 
pendent on  actual  and  continuous  possession. 

2.  Batlment  ®=18(2)-^Repaib  of  Automo- 
BiLB— Abtisan'b  Lien. 

Under  Acta  1903,  p.  260,  I  1,  providing  that 
blacksmitha  and  wheelwrighta  shall  have  an  abso- 
lute lien  on  the  product  of  their  labor  and  upon 
all  wagons,  carriages,  etc.,  repaired  by  them  for 
such  work  or  labor  and  for  all  materials  fur- 
nished by  them  and  used  in  such  product  or  re- 
pairs, one  engaged  in  repairing  automobiles  and 
furnishing  materials  therefor  was  entitled  to  a 
lien  for  repairs  made  for  a  conditional  buyer  of 
■n  automobile;  the  buyer  in  posseesion  in  such 
caae  being  deemed  the  agent  of  the  conditional 
seller  for  the  purpose  of  procuring  the  repairs. 

3.  Baiuient  €=>18(2)  —  Rxfaib  ojt  Autoho- 
BrLE — Sepabatx  Liens. 

Where  all  the  automobiles  to  be  used  in  the 
livery  business  were  purchased  from  one  seller, 
and  the  buyer  made  a  contract  with  plaintiff 
to  make  necessary  repairs,  the  items  fumiahed 
for  the  different  can  constituted  one  transac- 
tion, and  it  was  unnecessary  that  the  items  be 
separated  to  entitle  plaintiff  to  a  lien. 

4.  Bailment  «=>18(2)  —  Abtisam's  Lien  — 
Seixino   Adtomobiix   Tibbs   —   "Wheel- 

WHIt-HT." 

Under  Acts  1908,  p.  260,  J  1,  giving  wheel- 
wrights a  lien  upon  the  product  of  their  labor 
for  labor  performed  upon  wagons,  carriages, 
etc.,  and  for  all  materials  furnished  by  them 
and  used  in  such  product  or  repair,  plaintiff  en- 
gaged in  repairing  automobiles  and  selling  tires 
was  not  entitled  to  a  lien  for  tires  sold,  serv- 
ices rendered  in  taking  off  old  tires  or  casings 
and  putting  on  new  ones  being  merely  an  inci- 
dent of  the  buriness  of  selling  tires  not  constl- 
tnting  plaintiff  a  ''wheelwright" 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series.  Wheelwright] 

Appeal  from  Circuit  Court,  Pulaski  County; 
O.  W.  Hendricks,  Judge. 

Salt  by  J.  B.  Pearson  against  W.  R.  Aven, 
Sr.,  and  another,  in  which  the  Weber  Im- 
plement &  Automobile  C<»npany  filed  an  In- 
terplea.  Judgment  for  plaintiff,  and  inter- 
pleader appeals.  Reversed  and  remanded  for 
nerw  trial. 

Appellee  sued  W.  R.  Aven.  Sr.,  and  W.  B. 
Aven,  Jr.,  for  the  sum  of  $364.51  for  mate- 
rials furnished  and  labor  performed  on  three 
Mitchell  touring  cars,  and  asked  that  a  Uen 
be  declared  in  hif  favor  on  said  cars  for  said 
snm  of  money.  Appellant,  Weber  Implement 
&  Automobile  Company,  filed  an  Interplea  in 
tbe  cause,  in  wbicb  it  alleged  that  it  was  the 
owner  of  the  cars,  under  the  terms  of  the 
conditional  sale.    The  facts  are  as  follows: 

In  January,  1915,  the  Weber  Implement  & 
Automobile  Company  sold  three  Special  Six 
Mitchell  automobiles  with  seven-passenger 
bodies  to  the  Avens.  The  sale  was  made  on 
a  credit,  and  the  title  was  retained  in  the 
vendor  until  the  purchase  price  should  be 


paid.  It  was  understood  that  the  cars  should 
be  lised  in  livery  service,  and  that  payments 
on  the  purchase  price  should  be  made  out  of 
the  earnings  of  the  business.  Appellee  was 
engaged  in  Little  Rock  in  the  business  of  re- 
pairing automobiles  and  furulshiug  materials 
therefor.  The  Avens  came  to  him  and  told 
him  that  they  were  engaged  in  operating  the 
three  Mitchell  cars  as  taxlcabs,  and  made  a 
contract  with  him  to  make  the  necessary  re- 
pairs on  them,  and  to  furnish  the  materials 
therefor.  Late  In  the  fall  there  was  a  time 
when  the  payments  made  by  the  Avens  equal- 
ed their  indebtedness  to  appellee.  After  that 
they  purchased  materials  necessary  for  use 
in  running  the  automobiles,  but  the  principal 
part  of  the  account  was  eight  casings  which 
were  Installed  by  appellee  upon  the  three  au- 
tomobiles above  referred  to.  The  evidence 
shows  that  the  Avens  were  due  appellee  the 
amount  sued  for  for  repairs  made  on  said  au- 
tomobiles, and  for  materials  furnished  there- 
for.   The  evidence  also  shows  that  out  of  tWB ■ 

amount  the  sum  of  $334.16  was  for  placing 
eight  casings  on  the  three  Mitchell  cars,  and 
for  other  repairs  made  thereon. 

The  case  was  tried  before  the  court  sitting 
as  a  Jury.  The  court  rendered  Judgment  In 
favor  of  appellee  against  the  Avens  for  the 
amount  sued  for,  and  declared  a  lien  on  the 
cars  for  the  sum  of  $.334.16  in  favor  of  ap- 
pellee. 

Other  evidence  will  be  referred  to  in  the 
opinion.    The  case  Is  here  on  api)eal. 

Manning,  Emerson  &  Donham,  of  Little 
Rock,  for  appellant.  Geo.  A.  McConnell,  of 
Little  Rock,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  Weber  Implement  A  Automobile  Com- 
pany sold  three  Mitchell  cars  under  a  con- 
ditional sale  contract  to  the  Avens,  who 
agreed  to  pay  for  them  in  installments.  It 
was  agreed  that  the  title  to  the  cars  should 
remain  In  the  seller  until  the  price  was  fully 
paid.  It  was  also  understood  that  the  pur- 
chaser should  have  possession  of  the  cars 
and  use  them  In  livery  service  and  pay  for 
them  out  of  the  earnings.  In  this  way  the 
sum  of  $2,800  was  paid,  but  there  was  still 
due  a  considerable  amount  of  the  purcfaaso 
money.  The  purchaser  employed  an  auto- 
mobile repair  man  In  the  city  of  Little  Rock 
to  make  repairs  and  furnish  certain  mate- 
rials therefor  to  the  extent  of  $334.16.  Un- 
der these  circumstances  the  court  held  that 
there  was  Implied  authority  from  the  seller 
to  the  purchaser  to  have  the  machines  re- 
paired, and  that  the  repair  man  had  a  Uen 
on  the  machines  which  took  precedence  over 
the  right  of  the  conditional  seller. 

[1,2]  The  common-law  lien  of  an  artisan 
on  chattels  can  be  asserted  against  a  third 
person  only  when  the  property  is  retained  In 
the  actual  and  continuous  possession  of  the 
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person  claiming  the  Uen.  Hence  in  testing 
the  right  of  the  repair  man  to  a  lien  In  the 
present  case  we  must  looii  to  our  statutes  on 
the  subject.  Section  1  of  an  aot  approved 
April  16,  1903,  is  as  follows: 

"Blacksmiths  and  wheelwrights  who  perform 
work  or  labor  for  any  person,  if  unpaid  for  the 
same,  shall  have  an  absolute  lien  on  the  product 
of  their  labor  and  upon  all  wagons,  carriages, 
farm  implements  and  other  articles  repaired  by 
them,  for  such  work  or  labor  and  for  all  mate- 
rials furnished  by  them  and  used  in  such  prod- 
uct or  repairs."     Acts  1903,  p.  260. 

This  court  has  held  that  one  who  conducts 
a  garage  in  which  he  repairs  automobiles  is 
a  wheelwright  within  the  meaning  of  the 
statuto,  and  that  the  statute  gives  lilm  a  lien 
on  an  automobile  for  repairs  made  thereon 
by  bim.  Shelton  t.  Little  Rock  Automobile 
Co.,  103  Ark.  142,  146  S.  W.  120. 

It  Is  contended  by  counsel  for  appellant 
that  in  this  case  the  court's  attention  was 
not  directed  to  the  question  of  whether  a 
repair  man  should  have  a  Uen  which  should 
take  precedence  over  the  rights  of  the  con- 
ditional vendor.  While  this  question  was 
not  discussed  in  the  opinion,  it  was  necessari- 
ly involved.  It  must  be  admitted  that  there 
is  a  conflict  In  the  authorities  on  this  point, 
but  the  holding  in  the  case  Just  dted  is  In 
accord  with  a  sutMequent  decision  of  this 
court  bearing  on  the  question.  In  Gardner 
V.  First  NaUonal  Bank  of  De  Queen,  122 
Ark.  4d4, 184  S.  W.  51,  the  mortgagee  allowed 
the  mortgagor  to  keep  certain  horses  and 
wagons  which  tiad  t>een  mortgaged  to  It, 
and  to  use  them  in  running  his  sawmill. 
Under  these  circumstances  the  court  held 
that  there  was  implied  authority  in  the 
mortgagor  to  make  necessary  repairs,  and 
tliat  under  the  statutes  above  quoted  a  black- 
smith and  wheelwright  who  had  made  cer- 
tain repairs  on  the  wagons  and  shod  some  of 
the  horses  had  a  Uen  superior  to  the  Uen  of 
the  mortgage.  This  rule  is  based  on  the  fact 
that  the  labor  and  materials  so  furnished 
have  enhanced  the  value  of  the  property, 
and  have  kept  it  in  a  necessary  state  of  re- 
pair. Necessary  repairs  are  for  the  better- 
ment of  the  property,  and  under  circumstan- 
ces like  the  present  case,  it  wiU  be  presumed 
to  have  been  the  intention  of  the  parties  that 
the  property  should  be  kept  in  repair,  and 
the  purchaser  in  possession  wUl  be  deemed 
the  agent  of  the  conditional  vendor  to  pro- 
cure the  repairs  to  be  made.  See,  also,  J.  A. 
Brown  &  Son  v.  S.  S.  Dale  &  Son,  109  Miss. 
52,  67  South.  659,  L.  R.  A.  1915D,  1146,  and 
cases  cited. 

[3]  It  is  next  contended  that  appellee  could 
only  have  a  lien  on  each  car  for  the  repairs 
placed  on  it,  and  that  inasmndi  as  the  ac- 
count sued  (m  does  not  separate  the  items 
and  show  upon  which  car  they  should  be 
placed,  that  appellee  is  not  entitled  to  a 
Uen.  We  cannot  agree  with  counsel  for  ap- 
pellant In  this  contention  under  the  facts 
in  this  case.    This  is  not  a  case  where  differ- 


ent persons  are  asserting  superior  rl|^ts  to 
the  repair  man.  One  corporation  sold  the 
three  cars  to  the  Avens.  They  knew  that 
they  were  to  be  used  in  the  livery  business, 
and  that  it  would  be  necessary  to  make  re- 
pairs on  them  from  time  to  time  to  keep 
them  In  running  order.  Under  these  circum- 
stances the  items  furnished  constitute  only 
one  transaction.  They  were  furnished  with- 
in the  time  prescribed  by  the  statutes  during 
which  the  lien  could  be  filed,  and  appeUee's 
claim  for  a  Uen  is  not  barred  by  the  statute 
of  Umitations. 

[4]  Finally  it  is  insisted  that  the  placing 
of  the  casings  on  the  machines  does  not  come 
within  the  meaning  of  the  statute  allowing 
wheelwrights  a  lien  for  labor  done  and  mate- 
rials furnished  by  them,  and  in  this  conten- 
tion the  majority  of  the  court  think  that 
counsel  for  appellant  are  right 

Counsel  for  appeUee  to  sustain  the  Judg- 
ment relies  upon  the  case  of  Kansas  City 
Automobile  School  Co.  v.  Holcker-Elberg 
Mfg.  Co.  (Kansas  City  Court  of  Appeals,  Mo.) 
182  S.  W.  T59.  In  that  case  a  Uen  was  al- 
lowed for  furnishing  and  placing  the  body 
of  an  automobile  upon  its  chassis.  The 
word  "chassis"  means  the  framework  of 
the  automobile  Including  wheels,  tank,  mo- 
tor, and  general  running  gear.  It  was  urged 
that  the  body  of  the  automobile  is  an  entire- 
ly separate  article  from  Its  chassis,  and  that 
there  could  be  no  lien.  The  court  held  that 
the  making  and  fixing  of  the  body  of  the 
chassis  i>ermanently  necessarily  involved 
some  work  on  the  latter.  The  court  said 
that  the  work  If  weU  done  added  value  to 
the  chassis  and  made  a  complete  machine. 
The  majority  of  the  court  thinks  this  au- 
thority is  rather  against  ajqiellee  than  in  his 
favor,  for  it  requires  a  sldllcd  mechanic  to 
put  the  l>ody  of  an  automobUe  upon  its 
chassis,  and  it  necessarily  requires  several 
persons  to  do  it  and  tools  especiaUy  prepar- 
ed for  that  purpose. 

The  evidence  in  the  present  case  shows 
that  appellee  took  the  tires  off  of  the  old 
rims,  placed  the  inner  tubes  in  new  casings, 
and  then  placed  the  casings  on  the  rims  of 
the  wheels.  It  Is  then  locked  on  the  wheels 
with  a  device  furnished  for  that  purpose, 
and  the  tire  is  inflated  to  its  proper  capacity. 
The  casing  that  has  been  fitted  to  the  rims  Is 
placed  on  the  wheel  of  the  car  and  fastened 
on  by  the  lodis  on  the  wheels.  Neither  the 
casings  nor  the  Inner  tubes  are  made  by  the 
repair  man,  but  necessarily  are  furnished 
to  him  by  manufacturers.  They  are  made  of 
rubber,  and .  could  not  be  manufactured  by 
any  ordinary  automobUe  repair  shop.  Tools 
are  furnished  with  an  automobUe  so  that  the 
owner  can  take  off  and  put  on  new  tires  at 
wUI.  It  does  not  require  a  skUled  mechanic 
to  do  the  work.  When  new  casings  or  inner 
tubes  are  bought  and  placed  upon  the  wheels 
by  the  repair  man,  this  work  is  usually  a 
mere  Inddeut  to  the  purchase  of  the  casings 
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and  tubes.  IVtr  these  reasons  the  majority 
of  the  court  is  of  the  opinion  that  appellee 
should  not  be  allowed  a  lien  for  the  casings 
and  inner  tabes  furnished.  The  writer  is  of 
the  cemtrtiiy  opinion.  The  statute  gives  the 
repair  man  a  lien  for  labor  and  for  all  mate- 
rials furnished  by  them.  When  the  repair 
man  fitted  the  casings  oe  inner  tubes  on  the 
machines  they  became  a  permanent  part  of 
them,  and  were  as  necessary  to  the  proper 
operation  of  the  machines  as  any  other  part 
of  them.  In  short  they  became  a  permanent 
part  of  the  machines,  and  the  repair  man 
frhoold  have  a  lien  under  the  statute,  not 
only  for  his  work,  but  for  the  materials  fur- 
nished by  him. 

For  the  error  in  allowing  a  lien  for  the 
Inner  tubes  and  casings  furnished,  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

On  Rehearing. 
Counsel  in  his  motion  for  rehearing  re- 
argues the  question  of  whether  or  not  Pear- 
son acquired  a  lien  for  the  placing  of  the 
casings  on  the  machine,  and  relies  mainly 
upon  a  recent  decision  by  the  Supreme  Court 
of  Oregon  in  the  case  of  Courts  v.  Clark, 
84  Or.  179,  164  Pac.  714,  to  support  his  con- 
tention. The  statute  under  consideration  In 
that  case  provides  that  every  automobUe  re- 
pairer who  has  expended  labor,  skill,  and 
materials  on  any  chattel  at  the  request  of 
Its  owner  shall  have  a  lien  upon  said  chattel 
for  the  contract  price  of  such  expenditure, 
notwithstanding  the  fact  that  the  possession 
of  such  chattel  has  been  surrendered  to  the 
owner  thereof.  Courts  was  engaged  in  sell- 
ing and  repairing  automobile  tires  and  cas- 
ings. He  had  laborers  who  removed  old 
tires  and  casings  from  motor  vehicles  and  put 
on  new  ones.  The  court  held  that  he  was  an 
automobile  repairer  within  the  meaning  of 
the  term  as  used  In  the  statute,  and  was  en- 
titled to  the  benefits  of  the  lien  given  by  it, 
although  no  separate  charge  was  made  for 
the  labor  of  his  employes  for  prying  off  the 
old  tires  and  putting  on  the  new  ones.  The 
court  based  its  decision  on  the  fact  that  the 
tires  were  essential  to  the  completion  of  the 
vehicle  for  the  purpose  for  which  it  is  design- 
ed, and  that  the  laborers  in  prying  off  the 
old  tires  and  putting  on  the  new  ones  were 
restoring  it  to  its  former  condition.  The  ma- 
jority of  tie  court  does  not  agree  with  the 
reasoning  of  the  oo>nrt  in  that  case.  They 
tliink  that  the  main  business  of  Pearson  in 
tbe  present  case  was  to  sell  tires,  casings, 
etc.,  for  motor  vehicles,  and  that  the  serv- 
ice of  his  employes  in  taking  off  the  old  tires 
or  casings  and  putting  on  the  new  ones  was 
merely  an  incident  to  his  business,  and  did 
not  constitute  him  a  wheelwright  within. 
tlie  meaning  of  our  statutes.  They  think 
tbat  our  statutes  contemplate  the  perform- 


ance of  labor  and  skill  on  the  Tehide  as  a 
prerequisite  to  the  lien,  and  where  the  parts 
are  merely  furnished,  and  no  charge  is  made 
for  attaching  them  to  the  vehicle  as  in  the 
present  case,  that  the  person  furnishing  the 
parts  does  not  secure  tbe  benefits  of  a  lien 
under  the  statute. 

Therefore  the  motion  for  rehearing  wfll 
be  denied. 


RIDER  V.  STATE.     (No.  85.) 

(Supreme  Court  of  Arkansas.     Jan.  14,  1918.) 

STATtmts  «=»141(1)  —  Enactment  —  Auend- 
iNO  Acts. 
Acts  1909.  p.  927,  created  the  Charieston 
stock  district  or  Franklin  county,  and  empow- 
ered the  district  to  act.  Acts  1916,  p.  588,  i  1, 
provides  that,  wherever  such  now  reads 
"Charleston  district  of  Franklin  county"  it  shall 
be  amended  to  read  "Charleston  district  of 
Franklin  county  and  Barbam  and  Wittich  town- 
ships of  Franklin  county,"  but  the  act  of  1915 
did  not  contain  any  new  authority  or  itself 
grant  authority  to  the  district.  Const  art.  5,  S 
22,  provides  that  no  law  shall  be  revived,  amend- 
ed, or  the  provisions  thereof  extended  or  confer- 
red by  reference  to  its  title  only;  but  so  much 
thereof  as  revived,  amended,  extended,  or  con- 
ferred shall  be  re-enacted  and  published  at 
length.    Beld,  that  the  act  of  1915  was  invalid. 

Appeal  from  Circuit  Court,  Franklin 
County;  Jas.  Cochran,  Judge. 

J.  P.  Rider  was  convicted  of  violating  the 
stock  law,  and  he  appeals.  Reversed,  and 
cause  dismissed. 

Geo.  W.  Barham,  of  Osark,  for  appellant 
Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst.  Atty.  Gen.,  for  tbe  State. 

Mcculloch,  C.  J.  Appellant  was  con- 
victed for  violating  a  stock  law  in  Franklin 
county,  and  he  challenges  tbe  validity  of  the 
special  statute  creating  the  stock  district  on 
the  ground  that  it  was  an  attempt  on  the 
part  of  the  lawmakers  to  extend  another  stat- 
ute by  reference  to  title  only  without  re- 
enacting  the  same  at  length.  The  original 
statute  creating  the  stock  district  was  Act 
No.  310  of  the  session  of  1909,  which  creat- 
ed a  stock  district  in  the  Charleston  district 
of  Franklin  county  and  prohibited  the  run- 
ning at  large  of  live  stock  and  geese  in  that 
district 

The  General  Assembly  of  1915  enacted  a 
special  statute  (Act  Na  146,  Session  of  1915) 
to  amend  the  former  statute  by  adding  to  the 
district  two  other  townships  in  Franklin 
county,  and  it  Is  this  statute  that  appellant  is 
charged  with  having  violated  by  permitting 
geese  to  run  at  large  in  one  of  those  added 
townships.  The  title  of  the  amendatory  stat- 
ute is  "An  act  to  amend  Act  No.  310  of  the 
Acts  of  the  General  Assembly  of  1909,"  and 
section  1,  which  is  the  whole  of  the  statute, 
except  another  section  merely  containing  the 
emergency  clause,  reads  as  follows: 

"Section  1.  That  wherever  Act  Na  310  of 
the    General    Assembly    of    1909    now    reads 
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'Charleston  district  of  Franklin  county,'  the 
same  shall  be  amended,  and  the  same  is  hereby 
amended  to  read:  'Charleston  district  of  Frank- 
lin county  and  Barham  and  Wlttich  townships 
of  Franklin  county.' " 

The  controlling  prorMon  of  the  Oonstlta- 
tioft  reads  as  follows: 

"No  law  shall  be  revived,  amended,  or  the  pro- 
visions thereof  extended  or  conferred  by  refer- 
ence to  its  title  only;  but  so  much  thereof  as  is 
revived,  amended,  extended,  or  conferred  shall 
be  re-enacted  and  published  at  length."  Article 
B.I22. 

The  act  of  1915  under  which  appellant 
was  convicted  was  clearly  an  attempt  on  the 
part  of  the  lawmakers  to  extend  the  provi- 
sions of  another  statute  merely  by  reference 
to  title  without  re-enacting  and  publishing 
the  new  statute  at  length.  In  construing  the 
provision  of  the  Constitution  above  quoted 
this  court  has  always  adhered  to  the  rule: 

That,  "when  a  new  right  is  conferred  or  cause 
of  action  given,  the  provision  of  the  Constitu- 
tion quoted  requires  the  whole  law  governing 
the  remedy  to  be  re-enacted  in  order  to  enable 
the  courts  to  effect  its  enforcement,"  but  that. 
If  the  statute  "is  original  in  form,  and  by  its 
own  language  grants  some  power,  confers  some 
right  or  creates  some  burden  or  obligation,  it  is 
not  in  conflict  with  the  Constitution,  although 
it  may  refer  to  some  other  existing  statute  for 
the  purpose  of  pointing  out  the  procedure  in 
executing  the  power,  enforcing  the  right,  or 
discharging  the  burden."  Waucins  v.  Eureka 
Springs,  49  Ark.  1.31,  4  S.  W.  384;  Beard  v. 
Wilson,  62  Ark.  290.  12  S.  W.  567;  Common 
School  District  v.  Oak  Grove  Special  School 
District,  102  Ark.  411,  144  S.  W.  224;  SUte  v. 
McKinley,  120  Ark.  165,  179  S.  W.  181;  Har- 
rington V.  White,  199  S.  W.  92. 

The  statute  now  under  consideration  falls 
clearly  within  the  first  rule  stated  above; 
for  the  power  granted  under  the  new  statute 
is  not  declared  on  Its  face,  but  Is  given  mere- 
ly by  reference  to  the  title  of  another  stat- 
ute. The  Attorney  General  confesses  error 
on  the  part  of  the  trial  court  In  upholding 
the  statute  as  a  valid  exercise  of  legislative 
power,  and  we  entertain  no  doubt  that  the 
position  assumed  by  ttae  Attorney  General  is 
correct 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and,  as  the  charge  against  ap- 
pellant has  no  foundafion  In  law,  the  cause 
will  be  dismissed. 

It  is  so  ordered. 


AMERICAN  HARDWOOD  LUMBER  CO.  v. 
CITY  OF  BENTON.     (No.  93.) 

(Supreme  Court  of  Arkansas.    Jan.  14,  1918.) 

1.  MUNICIPAI.  COBPOKATIONS  «=3325  —  Un- 
AVTHOBIZBD  OB  ILLEOAI.  CONTRACTS. 

Where  resolution  for  the  opening  and  im- 
provement of  a  street  was  properly  passed  by 
the  city  council,  the  payment  of  obligations  in- 
curred thereunder  cannot  be  defeated  by  show- 
ing that  the  members  of  the  council  voted  for 
it  under  a  mistaken  apprehension  as  to  the  cost. 

2.  Municipal  Corporations  ®=>248(3)— Con- 
iBACTs— Ratification. 

Although  a  municipal  corporation  may  rati- 
fy the  unauthorized  acts  of  its  agents  or  offi- 


cers which  are  within  the  aeope  of  its  corporate 
powers,  there  must  be  some  affirmative  or  some 
negative  action  by  the  proper  officers,  and  mere 
inaction  will  not  constitute  a  ratification. 

3.   MUNIOIPAI.  COBPOBATIONS  4es»167— POBLIO 
IMPBOVKKSNTB— JXTDIOIAI,   SUPEBVISIOIT. 

Where  a  street  committee,  in  the  exercise  of 
its  discretion,  under  a  resolution  of  the  city 
council  to  open  a  street,  l>ought  and  used  lum- 
ber on  such  street,  such  act,  being  within  the 
scope  of  its  authority,  will  not  be  reviewed  by 
the  courta. 

Appeal  from  Circuit  Court,  Saline  County; 
W.  H.  Evans,  Judge. 
Action  by  the  American  Hardwood  Lam- 

ber  Company  against  the  City  of  Benton, 
Ark.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  renaanded. 

W.  R.  Donham,  of  Benton,  for  appellant 

SMITH,  J.  Appellant  sued  to  recover  the 
purchase  price  of  a  lot  of  lumber  sold  by  it 
to  the  dty  of  Benton.  The  suit  was  defend- 
ed npoa  tbe  ground  tliat  the  purchase  bad 
been  made  without  authority  of  law.  Issue 
was  Joined  upon  this  question,  and,  in  addi- 
tion, it  was  contended  that  the  city  had  be- 
come liable  for  the  purchase  by  ratification. 

The  city  council  passed  a  resolution  where- 
by Its  street  committee  was  authorized  to 
open  Hazel  street  from  Market  street  to 
East  street  in  said  city,  a  distance  of  two 
blocks.  Witnesses  detail  tbe  occurrences  at 
the  meeting  of  tbe  council  at  which  the  res- 
olution was  passed,  and  it  was  shown  that 
members  of  the  council,  who  were  also  mem- 
bers of  the  street  committee,  had  stated  that 
the  cost  of  the  work  authorized  by  the  reso- 
lution would  not  exceed  |50  or  $60.  As  a 
matter  of  fact,  the  work  cost  several  hundred 
dollars,  and  tbe  bill  of  lumber  sued  for 
amounted  to  $179.  It  was  shown  that  to  Im- 
prove Hazel  street  as  provided  In  the  reso- 
lution It  was  necessary  to  do  considerable 
grading,  and  It  became  necessary  to  provide  a 
place  to  dump  the  earth  excavated  from 
Hazel  street.  There  was  a  deep  ditch  along 
Market  street,  which  had  been  washed  out 
by  the  flow  of  tbe  surface  water  down  it  un- 
til Its  depth  was  such  that  as  one  witness 
expressed  it,  a  horse  could  have  been  burled 
in  It  standing  up.  The  street  committee  con- 
ceived the  idea  of  putting  culverts  in  this 
ditch  and  then  filling  in  with  the  excavated 
earth,  and  the  lumber  sued  for  was  bought 
and  used  for  that  purpose.  Members  of  tbe 
committee  testified  that  In  their  opinion  the 
saving  in  the  hauling  of  the  earth  equaled 
the  o>8t  of  the  lumber,  and  that  {he  city, 
without  additional  cost  succeeded  in  getting 
the  ditch  filled. 

It  is  now  contended  by  appellant  that  the 
authority  to  buy  tbe  lumber  was  necessarily 
Implied,  and  also  that  inasmuch  as  the  dty 
now  retains  the  lumber  and  uses  it  as  cul- 
verts, tbe  purchase  of  the  lumber  is  ratified, 
even  tbou(^  it  was  not  authorized. 
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[1]  The  court  refused  to  give  an  Instmo- 
tlon  numbered  8,  requested  by  appellant, 
irMch  reads  as  follows: 

"lou  are  inatructed  that,  even  though  yon 
believe  that  the  cost  of  gradinx  Hazel  street 
vas  estimated  by  members  of  the  conncil,  and 
that  they  did  not  believe  that  the  cost  would  be 
greater  than  a  given  mun,  and  even  though  yon 
should  further  believe  that  their  belief  in  this 
respect  induced  them  to  pass  the  resolution  to 
open  up  Hazel  street,  yet  you  are  further  in- 
structed that  this  belief  on  their  part  was  based 
upon  a  mere  matter  of  estimate  and  judgment; 
and  even  though  the  cost  of  opening  said  street 
exceeded  tbe  amount  which  they  had  in  mind  at 
the  time  of  voting  for  said  resolution,  yet  yon 
are  instructed  that  this  did  not  nullify  or  in  any 
way  interfere  with  the  authority  of  the  street 
committee  to  open  said  street" 

This  instruction  should  have  been  given. 
Tbe  resolution  was  properly  passed,  and  the 
payment  of  obligations  incurred  under  It 
could  not  be  defeated  by  a  showing  that  the 
members  of  the  council  voted  tor  It  under 
a  mistaken  apprehension  as  to  the  cost  and 
that  otherwise,  they  would  not  have  voted 
for  It. 

12]  Counsel  for  appellant  Invokes  the  doc- 
trine of  the  case  of  Forrest  (Mty  v.  Orglll,  87 
Ark.  389,  112  S.  W.  891,  and  the  cases  there 
cited,  to  snstaln  the  contention  that  tbe  dty 
fs  liable  for  the  lumber  by  ratification.  The 
case  cited  quotes  from  the  case  of  Texarkana 
v.  FrledeU,  82  Ark.  531,  102  S.  W.  374,  the 
following  statement  of  the  law : 

"A  municipal  corporation  may  ratify  the  un- 
authorized acts  of  Its  agents  or  officers  which 
are  within  the  scope  of  the  corporate  powers, 
but  not  otherwise.  •  •  *  In  order  to  have 
ratification,  there  must  be  some  affirmative  ac- 
tion by  the  proper  officers,  or  some  negative  ac- 
tion, wUch  of  itself  would  amount  to  an  ap- 
proval of  the  matter  in  question." 

Bat  neither  condition  exists  here^  It  is 
not  contended  that  any  afllrmatlve  action  has 
been  taken,  and,  under  the  drcumstances, 
mere  inaction  could  not,  of  itself,  amount  to 
an  approval  of  the  matter  In  question.  The 
dty  had  the  choice  only  of  remaining  Inac- 
tive or  of  opening  the  ditch  and  digging  up 
tbe  lumber,  which  would  certainly  entail  a 
considerable  cost.  Venable  v.  Town  of  Plum- 
mervllle,  198  S.  W.  106. 

[I]  Tbe  court  properly  gave  instructions 
which.  In  effect,  told  the  Jury  that  the  street 
committee  had  a  discretion  in  the  perform- 
ance of  their  duties  In  opening  Hazel  street, 
and  that  if,  in  the  exercise  of  this  discretion 
and  in  the  discharge  of  this  duty,  they  had 
bought  this  lumber  and  used  it  for  the  pur- 
pose stated,  their  action  In  so  doing  was 
within  the  apparent  scope  of  their  authority. 
And  so  it  was.  It  Is  not  proper  now  to  re- 
view this  discretion.  The  right  to  exercise 
this  discretion  inhered  in  the  committee 
charged  with  the  performance  of  the  duty 
which  called  for  its  exercise,  and  tbe  city 
would  therefore  be  liable  for  the  lumber  if  it 
wag  purchased  by  the  committee  in  discharge 


of  the  duties  Imposed  by  tbe  resolution  un- 
der which  tb^  claim  to  have  acted. 

For  the  error  in  refusing  to  give  tbe  in- 
struction set  out,  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 


KIXG  et  al.  v.  ALLEN  et  aL    (No.  72.) 
(Supreme  Court  of  Arkansas.     Dec.  22,  1917.) 

1.  Trial  $=»189— Dduction  of  Vebdiot  fob 
Defendant. 

In  an  action  by  an  administrator  and  de- 
cedent's widow  against  husband  and  wife  to  re- 
cover $945  alleged  to  belong  to  decedent's  estate, 
the  court  properly  directed  a  verdict  for  defend- 
ant husband,  who  filed  a  separate  answer,  in 
which  he  denied  he  ever  had  possession  of  any  of 
the  money  in  question  (which  defendant  wife 
claimed  deceased  had  given  to  her),  and  dis- 
claimed any  interest,  on  testimony  by  him  that 
he  did  not  have  the  money  in  his  possession,  and 
did  not  claim  any  interest,  and  by  his  wife  that 
she  alone  had  received  the  money,  still  had  it, 
and  claimed  it. 

2.  Wnxs  «=>90— Oirr  ok  Testamentabt  Dxs- 

POSITIOW. 

Where  defendant's  first  cousin  separated 
from  his  wife,  and  thereafter  lived  at  the  home 
of  defendant  and  her  husband,  and,  three  or  four 
days  after  he  fell  sick  with  his  last  illness,  and 
about  a  week  before  he  died,  called  defendant  to 
his  bedside  and  gave  her  $&i5,  which  she  ac- 
cepted and  held  as  her  own,  there  was  a  gift 
inter  vivos. 

3.  Gifts  •3949(5)— Oift  Imtbb  Vivos— Suffi- 
cienct  of  evidencb. 

In  an  action  by  an  administrator  and  de- 
cedent's widow  to  recover  S945  alleged  to  belong 
to  decedent's  estate  and  claimed  by  defendant, 
his  cousin,  to  have  been  given  her  during  de- 
cedent's last  illness,  evidence  as  to  a  gift  inter 
vivos  held  to  warrant  verdict  for  defendant. 

4.  Gifts  ®=>51  —  Instbuction  —  MisuiAniNO 
Chabacteb. 

In  such  action,  an  inatmction,  reading,  "As 
to  whether  or  not  the  money  in  question  was 
the  property  of  *  *  •  by  gift  or  otherwise," 
was  not  erroneous  as  misleading  on  account  of 
the  words  "or  otherwise,"  all  of  the  other  in- 
structions predicating  defendant's  right  to  hold 
the  money  on  tbe  question  of  whether  or  not  the 
transaction  constituted  a  gift  inter  vivos,  to 
which  issue  all  the  proof  was  directed. 
6.  Appeai,  and  Ebrob  «s»215(1)— Objections 
— Instbdctions, 

In  such  action,  if  counsel  thought  the  words 
"or  otherwise"  were  calculated  to  mislead  the 
jury,  a  specific  objection  should  have  been  made 
at  the  time,  and,  having  failed  to  object,  counsel 
cannot  complain  on  appeal 

Appeal  from  Circuit  (3ourt,  Lafayette  Coun- 
ty ;  Geo.  R.  Haynle,  Judge. 

Action  by  D.  L.  King,  as  administrator  of 
the  estate  of  X  C.  Gore,  deceased,  and  Alice 
Gore,  against  Luclnda  Allen  and  Pleas  Allen. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.     Judgment  afiirmed. 

D.  L.  King,  of  LewisvlUe,  for  a]K)eIlants. 

HART,  J.  D.  L.  BCing,  as  administrator  of 
the  estate  of  J.  C.  Gore,  deceased,  and  Alice 
Gore,  widow  of  said  J.  C.  Gore,  instituted 
this  action  in  the  circuit  court  against  Lu- 
dnda  Allen  and  Pleas  Allen  to  recover  tbe 
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possession  of  the  sum  of  $945,  alleged  to  be- 
long to  the  estate  of  J.  O.  Gore,  deceased,  and 
to  Alice  Gore.    The  facts  are  as  follows : 

J.  C.  Gore  and  Alice  Gore  were  husband 
and  wife.  They  separated.  J.  C.  Gore  came 
to  live  with  his  cousin  Lndnda  Allen,  In 
Lafayette  county.  Ark.,  In  November,  1912, 
and  continued  to  live  there  until  his  death, 
which  occurred  to  January,  1914.  Alice  Gore 
during  this  time  resided  In  the  state  of  Tex- 
as. Pleas  Allen  was  the  husband  of  Ludnda 
Allen.  J.  C.  Gore  paid  his  board,  and  at 
the  time  of  bis  death  only  owed  his  cousin 
$1.50. 

Ludnda  Allen  testified  that  J.  C.  Oote 
was  her  first  cousin,  and  that  they  had  been 
raised  together;  that  he  had  no  children,  and 
after  his  separation  from  his  wife  he  came  to 
live  at  her  house;  that  during  his  last  ill- 
ness, and  about  one  week  before  he  died,  he 
called  her  to  his  bedside  and  gave  her  $945 ; 
that  she  accepted  the  money,  and  has  held 
it  as  her  own  ever  since  that  time;  that  he 
handed  the  money  to  her  after  he  had  been 
sick  three  or  four  days. 

Pleas  Allen  testified  that  he  did  not  have 
the  money  in  his  possession  and  had  never 
claimed  any  interest  In  it,  and  did  not,  at  the 
time  of  the  trial,  claim  any  interest  therein. 
It  appears  from  the  record  that  the  plaintiffs 
in  this  suit  first  brought  an  action  in  the 
probate  court,  and  that  the  testimony  of  Pleas 
Allen  and  Ludnda  Allen  was  reduced  to 
writing  to  that  suit  The  probate  court  dis- 
missed the  case  for  want  of  Jurisdiction,  and 
this  suit  was  subsequently  brought  to  the  dr^ 
cult  court  The  testimony  of  Ludnda  Al- 
len, reduced  to  wrlttog  to  that  case,  was  to- 
troduced  to  evidence  to  the  present  case.  In 
it  she  stated  that  3.  0.  Gore  had  lived  at  her 
bouse  over  one  year  before  he  died;  that 
Gore  and  bla  wife  had  separated  to  1911, 
and  that  she  lived  to  the  state  at  Texas; 
that  Gore  had  stated  to  her  that  he  did  not 
want  his  wife  to  hare  any  of  his  money ;  that 
he  first  wanted  to  give  the  money  to  her,  and 
said  that  he  wanted  her  and  her  husband  to 
have  It;  that  later  he  said  that  he  wanted 
her  uncle  and  her  mother  to  have  a  part  of 
It;  that  she  had  not  turned  over  any  of  the 
money  to  her  mother  and  uncle;  that  she 
first  objected  to  taktog  the  money,  but  sub- 
sequently be  handed  the  money  to  her,  and 
that  she  asked  blm  what  he  wanted  her  to  do 
with  it,  and  he  replied,  "Do  what  I  told  you  to 
do  with  it  at  first" ;  that  she  keiH  the  mon- 
ey  and  claimed  it  as  her  own. 

The  Jury  returned  a  verdict  for  the  defend- 
ants, and  from  the  Judgment  rendered  the 
plaintlfi's  have  appealed. 

The  court  directed  the  Jury  to  return  a  ver- 
dict to  favor  of  Pleas  Allen,  but  submitted  to 
the  Jury  the  question  of  whether  or  not  the 
plaintiffs  were  entitled  to  recover  against  Lu- 
dnda Ail&i. 

[1]  It  is  first  insisted  that  the  action  of  the 
court  to  directing  a  verdict  to  favor  of  Pleas 


Allen  was  erroneous.  Counsel  for  Pleas  Al- 
len filed  a  separate  answer  for  him,  in  whlcb 
he  denied  that  he  had  ever  bad  possession 
of  any  of  the  money  to  question  and  dis- 
daimed  any  interest  therein.  He  testified  to 
I>osltlve  terms  that  he  did  not  have  the  money 
to  his  possession,  and  did  not  claim  any  toter- 
est  therein.  His  wife  without  objection  stat- 
ed that  she  alone  had  recdved  the  money, 
and  that  she  still  had  it  to  her  possessicm 
and  claimed  it  as  her  own.  Under  this  state 
of  the  record  the  court  was  correct  in  direct- 
tog  a  verdict  to  favor  of  Pleas  Allen. 

[2]  It  is  also  contended  by  counsel  for  the 
plaintiffs  that  the  gift  must  under  the  cir- 
cumstances, be  treated  as  testamentary  to 
its  character.  We  do  not  agree  with  counsel 
to  this  contention.  The  transaction  here 
shown  by  the  evidence,  if  believed  by  the 
Jury,  constitutes  a  gift  toter  vivos. 

In  the  case  of  Lowe  v.  Hart  93  Ark.  548, 
125  S.  W.  1030,  the  court  held  that  to  consti- 
tute a  valid  gift  toter  vivos,  the  donor  must 
have  been  of  sound  mtod,  must  have  actually 
delivered  the  property  to  the  donee,  and 
must  have  intended  to  pass  title  immediately, 
and  the  donee  must  have  acc^ted  the  gift. 
The  court  submitted  the  case  to  the  Jury 
under  the  prlndples  of  law  Just  announced, 
under  instructions  asked  both  by  the  plato- 
tiffs  and  by  the  defendants. 

[3]  Mrs.  Allen  testified  before  the  Jury  that 
her  cousin  called  her  to  his  bedside  after  he 
had  been  sick  three  or  four  days,  and  hand- 
ed the  money  in  questicm  to  her;  that  she 
accepted  it,  and  from  that  time  on  held  it  as 
her  own;  that  Gore  died  to  about  one  week 
after  he  gave  her  the  money.  We  quote  from 
her  testimony  to  the  record  as  follows : 

"Q.  Now,  as  I  understand  you,  Mr.  Gore  In 
his  lifetime  gave  you  $945?  A.  Yes,  sir.  Q. 
Did  you  accept  that  money,  Mrs.  Allen?  A. 
Yes,  sir.  Q.  And  have  held  it  as  your  own?  A. 
Yes,  sir." 

From  this  testimony  the  Jury  was  warrant- 
ed to  returning  the  verdict  for  Mrs.  Allen. 

[4,  5]  Finally  it  is  tosisted  that  the  court 
erred  In  giving  the  Jury  instruction  Na  3, 
whidi  Is  as  follows: 

"As  to  whether  or  not  the  money  In  question 
was  theproperty  of  Mrs.  Lucinda  Allen,  Mrs. 
Mattie  Watkins,  and  William  Green,  by  gift  'or 
otherwise,'  from  Mr.  Ch>re,  is  a  question  of  fact 
for  you  to  determine  from  all  the  facts  and 
drcumstanceg  in  evidence  before  yon  in  the 
case." 

The  objection  made  by  counsel  to  this  In- 
struction is  the  addition  of  the  words  "or 
otherwise"  to  the  word  "gift"  We  do  not 
thtok  the  Jury  could  have  been  misled  by  this 
instruction.  All  the  other  tostructlons  given 
to  the  Jury,  both  at  the  request  of  the  plain- 
tiffs and  the  defendants,  predicated  the  rlgbt 
of  Mrs.  Allen  to  hold  the  money  on  the  ques- 
tion of  whether  or  not  the  transaction  con- 
stituted a  gift  toter  vivos.  All  the  proof  was 
directed  to  that  issue.  If  counsel  thought 
that  the  words  "or  otherwise"  were  calculat- 
ed to  mislead  the  Jurj-,  a  specific  objection 
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sbonld  have  been  made  at  the  time  to  them, 
and  doubtless  the  court  wonld  have  changed 
the  verbiage  of  the  Instruction.  Not  having 
made  a  specific  objection  to  the  Instruction, 
plaintiff  Is  not  now  in  an  attitude  to  com- 
plain. 

It  follows  tbat  the  judgmoit  mast  be  at- 
flnncd- 


PATTCETTE,  Mayor,  et  al.  v.  QERLAOH. 

(No.  102.) 

(Supreme  Court  of  Arkansas.     Jan.  21,  1918.) 

1.  MDNICIPAI,    CORPOBATIONS    «=S>147— "OFFI- 
CER Db  Facto"— VAUDmr  of  Acts. 

Where  a  person  was  duly  elected  and  quali- 
fied, and  was  acting  as  alderman  when  he  par- 
ticipated in  impeachment  proceedings  against  a 
municipal  judge,  and  his  title  to  the  office  had 
not  be^  questioned  or  adjudged  insufficient,  and 
he  was  recognized  by  the  public  as  a  member  of 
the  council,  he  was  an  "officer  de  facto,"  and 
as  such  his  acts  were  valid,  though  he  was  in- 
eligible to  such  office  because  he  had  not  paid 
hia  poU  tax,  since  the  acts  of  the  city  council 
in  relation  to  the  impeachment  of  such  judge 
were  in  the  nature  of  judicial  proceedings,  and 
as  a  general  rule  the  official  acts  of  de  facto 
judicial  officer*  within  the  scope  of  their  juris- 
diction are  as  valid  and  binding  as  if  they  were 
the  acts  of  de  jure  officers. 

[EM.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  De  Facto 
Officer.] 

2.  JuDOEB    «=»11— Impeachment— Heakino— 
Dkubbrationb  bt  Citt  CotTNcn. 

As  impeachment  proceedings  before  a  city 
council  against  a  municipal  judge  were  of  a 
judicial  nature,  it  was  entirely  proper  for  the 
members  of  the  council  after  giving  the  judge  a 
pubUc  hearing  to  retire  into  a  private  room  for 
the  purpose  of  deliberation. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  6.  W.  Hendricks,  Judge. 

Certiorari  by  James  Gerlacb  against  James 
P.  Faucette,  Mayor,  and  others.  From  a 
Judgmoit  quashing  Impeachment  proceed- 
ings, defendants  appeal.  Reversed,  and  peti- 
tion for  writ  of  certiorari  dismissed. 

This  appeal  involves  the  validity  of  im- 
peachment proceedings  against  Ja's.  Gerlacb, 
Judge  of  the  municipal  court  of  the  dty  of 
Argenta. 

In  April,  1915,  Jas.  Gerlacb  was  elected 
Judge  of  the  municipal  court  of  Argenta  for 
a  term  of  four  years.  On  March  5,  1917, 
impeachment  proceedings  were  instituted 
against  him  on  the  ground  of  drunkenness. 
On  March  8, 1917,  the  city  council  of  Argenta 
organized  Itself  into  a  court  of  impeach- 
ment for  the  trial  of  Gerlach.  Objection 
was  made  to  Mord  Roberts  serving  as  a 
member  of  the  court  of  Impeachment  be- 
cause be  was  not  a  quaUfled  ^elector.  Rob- 
erts was  duly  elected  and  qualified  as  a 
member  of  the  city  council,  and  had  been  act- 
ing as  such  since  said  election  for  a  period 
of  nearly  two  years  at  the  time  of  the  im- 
2>eachment  proceedings.  He  was  not  a  quail- 
fled  elector  of  the  city  of  Argenta  at  the 
time  of  bis  election  as  such  member  of  the 


council  and  since  that  time,  because  he  bad 
not  paid  his  poll  tax  as  required  by  the  stat- 
ute. On  this  account  an  objection  was  made 
to  his  sitting  as  a  member  of  the  court  of 
impeachment  Mord  Roberta  voted  for  the 
impeachment  of  Jas.  Gerlacb,  and  without 
his  vote  the  resolution  Impeaching  Gerlach 
would  not  have  received  the  vote  of  two-thirds 
of  the  members  elected  to  the  council  as  re- 
quired by  the  statute.  Jas.  (rerlach  was  Im- 
peached by  the  city  council  of  Argenta,  and 
removed  from  the  office  of  judge  of  the 
municipal  court  on  March  8, 1917.  On  March 
14,  1917,  Gerlach  filed  in  Pulaski  circuit 
court  a  petition  for  certiorari  against  the 
mayor  and  council  of  Argenta  for  the  pur- 
pose of  quashing  the  impeachment  proceed- 
ings. On  final  bearing  the  circuit  court 
quashed  the  proceedings,  and  from  the  judg- 
ment rendered  tbls  appeal  is  prosecuted. 

J.  F.  Wills,  of  Argenta,  and  Robt  L.  Rog- 
ers and  R.  E.  Wiley,  both  of  Little  Bock,  for 
appellants.  A.  Gerlacb  and  Hal  L.  Norwood, 
both  of  Little  Rock,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
In  the  discussion  of  the  validity  of  the  acts 
of  an  officer  de  facto  because  of  ineligibility. 
Judge  Constantineau  said: 

"A  person  who  enters  into  an  office  and  un- 
dertakes the  performance  of  the  duties  thereof 
by  virtue  of  an  election  or  appointment  is  an 
officer  de  facto,  though  he  was  ineligible  at  the 
time  he  was  elected  or  appointed,  or  has  subse- 
quently become  disabled  to  hold  the  office."  In- 
deed, it  is  settled  by  a  current  of  authority  al- 
most unbroken  for  over  500  years  in  England 
and  this  country  that  ineligibility  to  hold  an 
office  does  not  prevent  the  ineligible  incumbent, 
if  in  possession  under  color  of  right  and  author- 
ity, from  being  an  officer  de  facto  with  respect 
to  his  official  acts,  in  so  far  as  third  persons 
are  concerned."  The  reason  of  the  rule  is  that 
"the  eligibility  of  an  officer  is  as  difficult  of  as- 
certainment as  his  actual  election,  and  sound 
policy  requires  that  the  public  should  be  no 
more  required  to  investigate  the  one  than  the 
other  before  according  respect  to  his  official 
position."  Constantineau  on  the  De  Facto  Do«^ 
trine,  I  161. 

On  the  same  question  Judge  Oooley  said 
"An  officer  de  facto  is  one  who  by  some  color 
of  right  is  in  possession  of  an  office  and  for  the 
time  being  performs  its  duties  with  public  ac- 
quiescence, though  having  no  right  in  fact.  His 
color  of  right  may  come  from  an  election  or  ap- 
pointment made  by  some  officer  or  body  having 
colorable  but  no  actual  right  to  make  it;  or 
made  in  such  disregard  of  legal  requirements  as 
to  be  ineffectual  in  law;  or  made  to  fill  the  place 
of  an  officer  illegally  removed;  or  made  in  fa- 
vor of  a  party  not  having  the  legal  qualifications; 
or  it  may  come  from  public  acquiescence  in  the 
officer  holding  without  performing  the  precedent 
conditions,  or  holding  over  under  claim  of  right 
after  his  legal  right  has  been  terminated;  or 
possibly  from  public  acquiescence  alone  when 
accompanied  by  such  circumstances  of  official 
reputation  as  are  calculated  to  induce  people, 
without  inquiry,  to  submit  to  or  invoke  official 
action  on  the  sapposition  that  the  person  claim- 
ing the  office  is  what  he  assumes  to  be."  Cooley 
on  Constitutional  Limitations  (7th  Ed.)  pp.  897, 
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Continning,  the  learned  autbor  said: 
"But  for  the  sake  of  order  and  regularity,  and 
to  prevent  confusion  In  the  conduct  of  public 
business  and  insecurity  of  private  rights,  the 
acta  of  officers  de  facto  are  not  suffered  to  be 
questioned  because  of  the  want  of  legal  author- 
ity except  by  some  direct  proceeding  instituted 
for  the  purpose  by  the  state  or  by  some  one 
claiming  the  office  de  jure,  or  except  when  the 
person  himself  attempts  to  build  up  some  rights, 
or  claim  some  privilege  or  emolument,  by  rea- 
son of  being  the  officer  which  he  claims  to  be. 
In  all  other  cases  the  acts  of  an  officer  de  facto 
are  as  valid  and  effectual,  whUe  he  is  suffered 
to  retain  the  office,  as  though  he  were  an  offi- 
cer by  right,  and  the  same  legal  consequences 
will  Sow  from  them  tor  the  protection  of  the 
public  and  of  third  parties.  This  is  an  import- 
ant principle,  which  finds  concise  expression  in 
the  legal  maxim  that  the  acts  of  officers  de 
facto  cannot  be  questioned  coUatwally."  Id. 
SOS. 

Obancellor  Kent  said: 

"In  the  case  of  public  officers,  who  are  such 
de  facto  acting  under  color  of  office  by  an  elec- 
tion or  appointment  not  strictly  legal,  or  with- 
out having  (rnalified  themselves  by  the  requi- 
site tests,  or  by  holding  over  after  the  period 
prescribed  for  a  new  appointment,  as  in  the 
case  of  sheriffs,  constables,  etc.;  their  acts  are 
held  valid  as  respects  the  rights  of  third  persons 
who  have  an  interest  in  them,  and  as  concerns 
the  public,  in  order  to  prevent  a  failure  of  jns- 
tice."     Kent's  Ckimmentaries  (14th  Ed.)  vol.  2, 

p.  *2as. 

In  Mayo  v.  Stoneum,  2  Ala.  390,  the  court 
beld  that  the  official  acts  of  a  Judge  de  facto 
whose  title  to  the  office  has  not  been  adjudg- 
ed insufficient  are  valid  and  irreversible.  In 
that  case  It  was  assigned  as  error  that  the  In- 
dividual who  presided  at  the  term  of  the 
court  when  the  Judgment  was  rendered, 
though  duly  elected  Judge,  was  constitutional- 
ly ineligible  at  the  time  of  his  election.  In 
McClendon,  Mayor,  t.  City  of  Hot  Springs, 
195  S.  W.  686,  the  court  held  that  the  quallfl- 
cations  of  de  facto  aldermen  to  serve  could 
not  be  inquired  into  in  a  collateral  proceeding, 
such  as  the  city's  mandamus  suit  to  compel 
the  mayor  to  execute  and  sign  a  contract  as 
directed  by  an  ordinance  passed  over  bis  veto 
by  a  vote  to  wblcb  the  votes  of  the  aldermen 
were  essentlaL  In  tbe  case  of  Lockhart  t. 
City  of  Troy,  48  Ala.  579,  it  was  held  that 
the  official  acts  of  a  person  disqualified  to 
hold  office  by  reason  of  his  particlpatiou  and 
aid  to  tbe  Confederate  States  against  the 
United  States  was  not  void,  when  such  per- 
son holds  his  office  under  authority  of  the 
rightful  government  of  the  state,  until  after 
his  right  to  the  office  is  determined  against 
him  in  some  legal  way.  See,  also,  Fancher 
V.  Steams,  61  Vt  616,  18  Aa  455 ;  Hooper  v. 
Goodwin,  48  Me.  79;  Farrier  v.  Dugan,  48  N. 
J.  Law,  613,  7  Att.  881;  Matter  of  Collins,  75 
App.  Dlv.  87,  77  N.  Y.  Supp.  702 ;  Morford  7. 
Territory,  10  Okl.  741,  63  Pac.  958,  54  L.  R.  A. 
513;  Johnson  t.  Sanders,  131  Ky.  537,  115 
S.  W.  772.  In  State  ex  rel.  Brockmeier  v. 
Ely,  16  N.  D.  569,  113  N.  W.  711, 14  L.  R,  A. 
(N.  S.)  638,  the  court  in  discussing  the  validity 
of  the  acts  of  a  de  facto  officer  as  to  third 


persons  and  the  public,  held  that  by  "third 
persons"  is  meant  those  persons  having  busi- 
ness of  an  official  character  with  such  officer, 
and  not  third  persons  in  the  usual  legal  sense 
in  which  the  term  is  used. 

[1]  Tbe  acts  of  tbe  dty  council  In  relation 
to  the  impeachment  of  Gerlach  were  in  the 
nature  of  Judicial  proceedings.  The  general 
rule  is  that  the  official  acts  of  de  facto  judi- 
cial officers,  within  the  scope  of  their  Juris- 
diction, are  as  valid  and  binding  aa  if  they 
were  the  acts  of  de  Jure  officers.  Constanti- 
neau  on  the  De  Facto  Doctrine,  par.  422,  and 
authorities  supra.  This  rule  was  recognized 
by  this  court  in  Keith  v.  State,  49  Ark.  439, 
5  S.  W.  880. 

Roberts  was  duly  elected  and  qualified,  and 
was  acting  as  alderman  when  he  participated 
in  the  trial  of  Gerlach.  His  title  to  the  office 
had  not  been  questl(med  and  had  not  been  ad- 
judged Insufficient  He  was  recognized  as  a 
member  of  tbe  council  by  the  public.  He  was 
an  officer  de  facto,  and  as  such  bis  acts  were 
vaUd. 

[2]  It  is  also  contended  that  tbe  imjieach- 
ment  proceedings  were  void  because  a  part  of 
the  proceedings  were  secret.  The  record 
shows  that  Gerlach  was  given  a  public  hear- 
ing, and  bad  counsel  to  represait  him.  Aft- 
er the  witnesses  were  examined  and  the  mat- 
ter was  submitted  to  the  council  for  Its  deci- 
sion tbe  members  retired  into  a  private  room 
for  the  purpose  of  deliberation.  There  was 
nothing  wrong  in  this.  As  we  have  already 
seen,  the  Impeadiment  proceedings  were  of  a 
Judicial  nature,  and  it  was  entirely  proper  for 
the  members  of  the  council  to  retire  for  tbe 
purpose  of  considering  their  verdict 

It  follows  from  what  we  have  said  that  the 
circuit  court  erred  in  quashing  the  Impeach- 
ment proceedings,  and  the  Judgment  will  be 
reversed,  and  the  petition  of  Gerlach  for  a 
writ  of  certiorari  will  be  dismissed  here. 


BAILEY  &  CO.  V.  SOTJTH  WE  STERN   VE- 
NEER CO.  et  al.     (No.  100.) 

(Supreme  Court  of  Arkansas.     Jan.  21,  1918.)' 

Bills  and  Notes  ^s9537(1)— TBIai^-Ques- 
tions  fob  jubt. 
Where  one  to  whom  a  draflt  was  sent  testi- 
fied that  it  was  accidentally  lost,  but  admitted 
that  he  had  stated  to  witnesses  that  he  had 
thrown  it  in  the  wastebasket  and  burned  it  up, 
there  was  a  question  for  the  jury  as  to  whether 
the  draft  was  accepted  by  intentionally  destroy- 
ing it  or  lost  by  accident 

Appeal  from  Circuit  Court,  Woodruff  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  Bailey  &  Co.  against  the  South- 
western Veneer  Company  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
(Reversed  and  remanded. 

Jonas  F.  Dyson,  of  Cotton  Plant,  for  ^pel- 
lant  Harry  M.  Woods,  of  Augusta,  for  ap- 
pellees. 
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McCtTLLOCH,  O.  J.  Tbl6'  is  the  second  ap- 
peal in  the  same  case;  the  facta  being  stated 
in  the  opinion  delivered  on  the  former  appeaL 
126  Ark.  257,  190  S.  W.  430. 

The  issues -are  the  same  as  on  the  first 
trial,  and  also  the  testimony  adduced  in  sup- 
port thereof,  except  that  in  the  last  trial 
the  defendant  Introduced  as  a  witness  Mr. 
Lovelace,  the  manager,  and  he  denied  that  he 
accepted  payment  of  the  draft  or  agreed  to 
do  so,  and  also  testified  that  the  draft  was 
acddentally  lost  He  admitted,  however,  that 
be  had  stated  to  witnesses  that  the  draft 
bad  probably  gone  to  the  wasteba&ket  The 
court  gave  a  peremptory  instruction  in  favor 
of  the  defendant,  and  plaintiffs  have  ap- 
pealed. 

Under  the  law  of  the  case,  as  stated  in  the 
former  opinion,  the  evidence  adduced  in  the 
last  trial  was  sufficient  to  warrant  a  sub- 
mission of  the  issue  to  the  Jury  whether  or 
not  the  draft  had  been  wrongfully  destroy- 
ed or  lost  by  accident.  It  is  true  that  Love- 
lace testified  on  behalf  of  the  defendant 
that  he  did  not  intentionally  destroy  the 
draft,  but  lost  it  by  accident,  but  there  la 
testimony  to  the  effect  that  be  had  told 
other  parties  that  be  had  thrown  the  draft 
into  the  wastebasket  and  burned  it  up,  and 
this  constituted  a  conflict  in  the  testimony 
to  be  settled  by  the  verdict  of  the  Jury. 

It  was  error,  therefore,  for  tbe  court  to 
withdraw  tbe  case  from  tbe  Jury. 

Reversed,  and  remanded  for  a  new  trial. 


LOUIS  WERNiai  SAWMILL  CO.  v.  DYHB. 

(No.  18.) 
(Supreme  Court  of  Arkansas.     Dec  8,  1917.) 

1.  Master  and  Sebvant  ^=>253%  —  Lxiota- 
TTow  OF  Action— Injuries  to  Servants. 

In  view  of  Acta  1B13,  p.  736  {  5,  providing 
that  no  action  shall  be  maintained  under  the 
Employers'  Liability  Act  (Acts  1917,  p.  1789) 
nnless  commenced  within  two  years  from  the 
date  the  cause  of  action  accrued,  where  a  serv- 
ant was  injured  on  January  13,  1914,  his  ac- 
tion brought  on  February  28,  1916,  was  barred. 

2.  LXKITATION   OF  ACTIONS  4=3183(1)— PLXAD- 

rNO — Sufficiency. 
In  servant's  action  for  injuries,  answer  stat- 
ing that  "defendant  gpeeifically  pleads  the  stat- 
ote  of  limitations  in  case  of  recovery  of  plain- 
tiff" sufficiently  pleaded  the  statute  of  limita- 
tions (AcU  1913,  p.  736)  |  5;  the  word  "case" 
being  a  clerical  misprision  for  the  word  "bar." 

3.  Masteb  and  Sebvant  «s3^!3V&— Limita- 
tion or  Action — ^Amendment  of  Statute 
— Effect. 

Acts  1917,  p.  1789,  amending  Acts  1913,  p. 
736,  f  5.  by  extending  the  period  of  limitations 
for  actions  under  such  amended  act  for  injuries 
to  servants  to  three  years,  did  not  affect  the 
right  of  a  servant  whose  two-year  period  of  limi- 
tations expired  before  tbe  enactment  of  the 
amending  act;  -the  employer  having  a  vested 
right  in  the  bar  of  the  statute. 

4.  APPBAi,  akd  Bbbob  «=3>2S2(3)  — Soofe  or 
Review— Objecrions  to  Instbuctions. 

In  servant's  action  for  injuries,  the  master's 
tailnre  to  object  to  requested  instruction  that 
if  plaintiff  was  injured  from  negligence  of  the 
foreman  the  jury  should  find  for  plaintiff  did 


not  estop  the  master  from  alleging  error  therein, 
where  he  requested  instruction  that  If  the  in- 
jury occurred  more  than  two  years  before  bring- 
ing suit  verdict  should  be  for  defendant;  the 
instructions  being  construed  together,  and  such 
request  being  equivalent  to  a  specific  objection 
to  the  instruction  given. 

Appeal  from  Circuit  Court,  Union  County ; 
Cbas.  W.  Smith,  Judge. 

Action  by  Lee  Dyer  against  the  Louis  Wer- 
ner Sawmill  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
cause  dismissed. 

Tbe  appellee  was  in  tbe  employ  of  the  ap- 
pellant as  millwright,  and  on  the  IStb  day  of 
January,  1914,  he  was  Injured  while  doing 
certain  rejialr  work,  consisting  of  tbe  build- 
ing of  a  cbute  under  the  log  deck  of  tbe 
mill.  Appellee  was  ordered  by  the  mill  fore- 
man to  construct  the  chute,  and  he  Informed 
the  foreman  that  It  was  dangerous  to  work 
under  tbe  holes  in  the  log  deck  of  tbe  mill 
wbUe  the  mill  was  running  because  pieces  of 
timber  at  any  time  might  come  through  and 
fUI  on  him.  The  foreman  Insisted  that  be 
go  ahead  and  build  the  chute,  and  Informed 
appellee  that  he  (the  foreman)  would  go  up 
on  the  deck  and  see  that  nothing  fell  through 
the  boles  while  he  was  so  engaged.  Relying 
upon  this  promise,  appellee  went  to  work  on 
the  chute,  and  while  so  engaged  a  heavy 
piece  of  timber  drawn  up  by  logs  from  the 
mill  pond  fell  through  one  of  the  holes  above 
tbe  chute  on  which  appellee  was  working, 
which  struck  him  on  the  head,  causing  a  se- 
vere and  permanent  injury. 

On  the  28tb  of  February,  1916,  the  appel- 
lee Instituted  this  suit  against  the  api)ellant, 
alleging  that  he  was  injured  through  appel- 
lant's negligence,  and  asking  for  damages. 
Tbe  appellant  -answered,  denying  the  allega- 
tions of  tbe  complaint,  and  setting  up  tbe 
defenses  of  assumed  risk  and  contributory 
negligence,  and  further  answering,  "the  de- 
fendant specifically  pleada  tbe  statute  of  lim- 
itations in  case  of  recovery  of  plaintiff." 
The  appellee  testified  that  he  was  injured  on 
January  13,  1914,  and  further  detailed  the 
circumstances  of  his  injury  substantially  as 
above  set  forth.  Tbe  cause  was  submitted 
to  the  Jury  upon  eight  separate  prayers 
granted  at  the  Instance  of  the  apitellee  and 
four  prayers  granted  at  tbe  instance  of  the 
appellant    The  record  recites  tbe  following: 

"These  were  all  the  instructions  given  by  the 
court  requested  by  the  plaintiff.  After  the  court 
had  passed  on  and  given  tbe  above  eight  in- 
structions requested  by  the  plaintiff,  and  after 
the  defendant  had  saved  exceptions  as  shown 
to  plaintiff's  instructions  numbered  3,  4,  and 
8,  the  defendant  then  requested  the  court  to 
give  the  following  instructions  numbered  from 
1  to  6,  inclusive;  the  action  of  the  court  there- 
on and  exceptions  of  the  defendant  being  as  fol- 
lows, to  wit" 

Then  follows  Instruction  numbered  1,  given 
at  the  instance  of  the  appellee,  as  follows: 

"Ton  are  Instructed  that  if  you  find,  from  a 
preponderance  of  the  evidence,  that  the  plainr 


ttsoVot  oitMr  cues  loc  lams  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgtsta  and  IndexM 


Digitized  by 


Google 


aOO  SOUTHWESTERN  BEPORTEB 


(Ark. 


tiff  was  injared  on  account  of  the  negligence  of 
the  defendant's  foreman  in  permitting  a  piece 
of  timber  to  fall  from  the  mill  deck  and  strike 
him,  while  under  the  instruction  of  the  said 
foreman  he  was  engaged  in  doing  work  under 
the  deck,  and  was  not  due  to  his  own  contribn- 
tory  negligence,  or  on  account  of  any  risk  as- 
sumed by  him,  then  it  will  be  your  duty  to  re- 
turn a  verdict  for  the  plaintiff." 

Then  follows  the  other  sevea  instructions 
given  at  the  appellee's  request.  The  record 
sh'cAvs  that  no  objection  was  ottered  to  the 
giving  of  appellee's  instruction  No.  1.  After 
appellee's  prayers  for  instructions  were 
granted  by  the  court,  the  appellant  present- 
ed, among  others,  the  following  prayer  for 
Instruction  numbered  4,  to  wit: 

"Tou  are  instructed  that  if  ^oa  find  from  a 
preponderance  of  the  evidence  in  this  case  that 
the  alleged  injury  complained  of  occurred  more 
than  two  years  prior  to  the  filing  of  this  suit, 
which  was  filed  on  the  28th  day  of  February, 
1916,  then  you  should  find  for  the  defendant." 

The  court  refused  to  grant  this  iHttyer,  to 
which  appellant  duly  excepted,  and  made 
this  ruling  one  of  the  grounds  of  Its  motion 
for  a  new  trial.  The  verdict  and  Judgment 
were  In  favor  of  the  appellee,  and  appellant 
duly  prosecntes  this  appeal. 

Aylmer  Flennlken,  of  El  Dorado,  for  ap- 
pellant. H.  S.  Powell,  of  Camden,  for  appel- 
lee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  nie  appellee's  cause  of  action 
was  barred  by  the  statute  of  limitations. 
Section  5  of  Act  175  of  the  Acts  of  1913  Is  as 
follows : 

"That  no  action  shalF  be  maintained  under 
this  act  unless  commenced  within  two  years 
from  the  day  the  cause  of  action  accrued." 

This  is  a  part  of  the  Employers'  Liability 
Act,  the  first  section  of  which  provides : 

"That  every  corporation,  except  while  engag- 
ed in  interstate  commerce,  shall  be  liable  in 
damages  to  any  person  suffering^  injury  'while 
he  is  employed  by  such  corporation,     etc. 

[2]  The  appellee  contends  that  the  statute 
of  limitations  was  not  pleaded,  but  the  lan- 
guage above  quoted  from  the  answer  was 
sufficient  to  advise  the  appellee  that  the  ap- 
pellant was  relying  upon  the  two-year  statute 
of  limitations  In  bar  at  appellee's  cause  of 
action.  True,  the  word  "case"  Is  used  instead 
of  the  word  "bar,"  but  the  context  shows  that 
the  use  of  the  word  "case"  was  a  mere  der- 
leal  misprision,  and  the  plea  should  be  read 
by  substituting  the  word  which  the  context 
shows  was  manifestly  intended.  The  plea 
was  sufficient  on  demurrer,  and  if  appellee 
desired  that  the  same  be  made  more  specific 
he  should  have  called  attention  thereto  by 
motion.  The  plea  was  sufficient  to  admit 
proof  to  show  that  the  action  was  barred  by 
limitations.  The  complaint  itself  showed  that 
the  suit  was  instituted  on  February  28,  1916, 
and  the  undisputed  evidence  of  the  appellee 
showed  that  his  Injury  occurred  on  the  13th 
day  of  January,  1914.  Therefore  the  evidence 
Shows  that  more  than  two  years  had  elapsed 
between  the  time  of  the  alleged  Injury  and  the 


instltatlon  (rf  the  rait  This  proof  was  auf- 
fldent  to  warmnt  the  appellant  in  present- 
ing a  prayer  for  Instruction  based  upon  the 
provision  of  the  statute  of  limitations  con- 
tained in  the  Employers'  liability  Act  The 
allegations  of  the  complaint  and  the  undisput- 
ed testimony  were  sufficient  to  show  that  the 
appellant  corporation  was  not  engaged  in  in- 
terstate commerce  ^t  the  time  the  aH>ellee 
received  his  Injury,  and  the  very  language 
in  whldi  appellant's  prayer  for  Instructlcm 
is  couched  also  shows  that  the  appellant  was 
relying  upon  the  limitation  ccmtained  in  the 
above  statute,  because  that  is  the,  only  statute 
which  prescribes  a  limitation  of  two  years 
after  the  accrual  of  a  cause  of  action  for  the 
bringing  of  such  suits.  It  is  impossible  to  es- 
cape the  conclusion,  when  the  record  as  a 
whole  is  considered,  that  the  appellee  based 
his  cause  of  action  upon  the  Employers'  Lia- 
bility Act,  and  that  the  appellant  invoked 
and  was  relying  upon  the  statute  of  limita- 
tions contained  in  that  act  as  a  bar  to  the  ap- 
pellee's right  to  sue. 

[3]  The  appellee  further  contends  that  be 
had  a  right  to  maintain  the  suit  under  the 
provisions  of  Act  864  of  the  Acts  of  1917,  toL 
2,  p.  1788,  the  first  section  of  which  Is  as 
follows : 

"That  section  5  of  Act  175  of  the  Acts  of  IMS 
be  amended  to  read  as  follows:  That  no  action 
shall  be  maintained  under  this  act  unless  com- 
menced within  three  years  from  the  date  the 
cause  of  action  accrued,  and  this  shall  apply  to 
all  causes  of  action  heretofore  accrued  if  suit 
has  been  filed  or  shall  be  filed  within  three  years 
from  the  date  the  cause  of  action  accrued." 

But. this  court  in  the  early  case  of  Conch 
V.  McKee,  6  Ark.  484,  held  that  one  could 
have  a  vested  right  In  the  defense  of  the 
statut^  of  limitations  of  whidi  he  could  not 
be  deprived  by  subsequent  legislation,  and 
this  holding  was  reiterated  in  the  recent  case 
of  Rhodes  v.  Cannon,  112  Ark.  0,  164  S.  W. 
752.  At  the  time  of  the  passage  of  the  act  of 
1917,  supra,  ayiMsllant's  defense  to  appellee's 
cause  of  action,  then  i>endlug,  was  complete. 
The  bar  of  the  statute  of  limitations  under 
whlda  that  acticm  was  brought  and  which 
was  set  up  and  pleaded  as  a  defense  to  that 
action,  was  then  a  vested  right  of  which  ap- 
pellant could  not  be  deprived  by  the  subse- 
quent statute. 

[4]  Appellee  further  contends  that  Inas- 
much as  the  appellant  made  no  objection  to 
the  ruling  of  the  court  In  granting  appellee's 
prayer  numbered  1  that  it  waived  Its  right 
to  raise,  and  is  estopped  from  raising  the  ob- 
jection to  the  ruling  of  the  court  in  refusing  - 
its  prayer  numbered  4.  But  the  instructions 
must  be  taken  as  a  whole,  and  as  such  the 
rulings  of  the  court  In  passing  np<Mi  the 
same  must  be  consistent.  This  court  has 
held  that  a  prayer  for  an  instruction  Is  tan- 
tamount to  a  specific  objection  to  some  other 
instruction  given  by  the  court  with  whidi  the 
instruction  prayed  for  Is  in  conflict  or  whlcti 
the  instruction  prayed  for  and  refused  was  In- 
tended In  lieu  of  or  as  a  modlflcatlou  of  or 
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limitation  npon.  See  Henry  Wrape  Co.  ▼. 
Barrentlne,  196  8.  W.  27.  Also  Ghlcago  MUl 
k  Lumber  Oo.  t.  Johnson,  104  Ark.  67,  147 
&  W.  86.  Under  this  rule,  appellant's  prayer 
for  Instruction  No.  4  must  be  taken  as  a 
spedflc  objection  to  the  mUng  of  the  court 
In  granting  appellee's  prayer  No.  1,  unleaa 
the  court  also-  embodied  in  its  charge  appel- 
lant's prayer  No.  4.  Appellant's  prayer  No.  4 
must  be  taken  as  a  request  on  the  part  of  the 
appellant  that  the  same  be  granted  and  con- 
sidered by  the  Jury  in  connection  with  appel- 
lee's prayer  No.  1. 

Therefore,  for  the  error  in  refusing  to 
grant  appellee's  prayer  No.  4,  the  judgment 
is  reversed,  and  the  cause  will  be  dismissed. 


J.  E.  WATKINS  MEDIOAIi  CO.  t.  BIARTIN 
«t  al.    (No.  43.) 

(Supreme  Court  of  Arkansas.    Dee.  17,  1917.) 

1.  Appeai  awd  ZJbbob  «=3l053(4>— Rbvebsai, 

—  ISCONSIBTKNCT     IN      RTTLINOS  —  iKSTRtJC- 
TI0N8. 

If  the  trial  court  was  correct  in  its  final 
mling  in  an  instruction  that  plaintiff  foreign 
corporation's  authority  to  do  business  in  Ar- 
kansas had  not  been  established  by  legal  evi- 
dence, there  should  be  no  reversal  for  apparent 
conflict  in  the  rulings  of  the  court  in  admitting 
the  secretary  of  state's  certificate  that  plain- 
tiff corporanon  had  complied  wi^h  the  laws  of 
the  state,  and  in  finally  instructing  that  the 
certificate  was  insufficient  to  establish  its  au- 
thority. 

2.  COBPORATIOItS  «=3657(3)— FOBZION  COBFO- 
BATION8— DOISa  BtTSINESS  IN  StATH— CoN- 
TBAOT. 

A  contract  made  by  a  foreign  corporation 
before  complying  with  the  laws  of  Arkansas  is 
not  void,  but  enforceable  where  the  statutes  are 
complied  with  before  institution  of  action. 

3.  Evidence  9=9370(3)— Pboof  of  Existence 
Ano  (Contents  or  Ijoochbntb  in  Oustodt 
OF  OmoKB. 

Unless  the  statutes  of  Arkansas  direct  the 
secretary  of  state  to  grant  to  a  loreign  corpo- 
ration a  CMtificate  of  authority  to  do  business  In 
the  state,  such  authority  must  be  proved,  when 
questioned,  b^  the  introduction  of  the  docu- 
ments on  nie  in  the  office  of  the  secretary,  show- 
ing the  corporation's  compliance  with  the  laws 
of  the  state;  for  the  existence  and  contents  of 
docoments  in  the  custody  of  a  public  officer  can- 
not be  proved  merely  by  the  officer's  certificate 
of  contents. 

4.  Evidence  9=>335{3)  —  Fobeion  Cobpoba- 

TIONS  —   OEBTrFICATB    FBOII     SeCBETABY    OF 

Stats   or  Avthobitt  to  do   Business  — 

Statute. 
Under  Acts  1907,  p.  744,  permitting  foreign 
corporations  to  do  business  m  the  state  on  cer- 
tain conditions,  and  Acts  1911,  p.  54,  {  13,  pro- 
viding that  all  filing  fees  for  domestic  and  foreign 
corporations  shall  be  paid  to  the  state  treasur- 
er, and,  if  the  payment  is  made  by  a  foreign 
corporation  which  has  complied  vrlth  all  the 
laws  of  the  state  regulating  such  corporations, 
tlie  secretary  of  state  shall  issue  a  certificate, 
the  secretary  of  state  has  power  to  grant  a  cer- 
tificate of  authority  to  do  husiness  to  a  foreign 
corporation  after  it  has  complied  with  the 
statutes,  and  such  certificate  is  legal  evidence 
of  the  corporation's  anthority.  to  do  intrastate 
bosiness. 

Wood  and  Hart,  JX,  dissenting. 


Appeal  from  CHrcolt  Court.  Randolph 
County;  J.  B.  Baker,  Judge. 

Consolidated  actions  by  the  J.  R.  Watkins 
Medical  Company  against  L.  A.  Martin  and 
others.  From  Judgments  for  defendants, 
plaintiff  appeals.  Judgments  reversed,  and 
causes  remanded  for  new  trial. 

S.  A.  D.  Eaton,  of  Pocahontas,  for  appel- 
lant. El  O.  Scboonover,  of  Pocahontas,  for 
appellees. 

McCULLOCH,  C.  J.  This  appeal  is  from 
Judgments  rendered  in  two  consolidated  ac- 
tions at  law  instituted  by  a[H;>ellant  to  re- 
cover amounts  alleged  to  be  due  for  sales  of 
merchandise  under  written  contracts  wbidi 
are  Identical  in  form  and  substance.  Each 
of  the  purchasers  under  the  alleged  contracts 
were  required  to  furnish  guarantors,  who 
signed  the  respective  bonds  as  such.  In  the 
action  against  appellee  Martin,  his  guaran- 
tors were  Joined  as  defendants,  and  the 
same  course  was  pursued  in  the  action 
against  appellee  Nettie.  The  contract  in  the 
Martin  case  was  executed  on  February  18, 
ldl4,  and  the  contract  in  the  Nettie  case 
was  executed  on  December  1,  1913.  On  the 
trial  of  the  cases  below  there  was  a  verdict 
for  the  defendants  in  both  cases. 

Appellant  is  a  Minnesota  corporation  domi- 
ciled at  the  city  of  Winona  In  that  state,  and 
at  the  time  of  the  execution  of  the  contracts 
in  each  of  these  cases  had  not  complied  with 
the  laws  of  Arkansas  permitting  foreign  cor- 
porations to  do  business  here.  The  conten- 
tion of  appellant  was,  and  is,  that  the  con- 
tracts were  for  the  sale  of  merchandise,  and 
that  the  sales  constituted  interstate  com- 
merce wlilch  is  not  subject  to  the  regulations 
of  this  state;  in  other  words,  that  In  each 
instance  there  was  a  sale  of  goods,  which 
took  place  in  another  state  where  the  con- 
tract was  lawful,  and  that  the  shipment  ot 
the  goods  Into  tills  state  constituted  Inter- 
state commerce. 

The  sole  Issue  tendered  by  the  answer  in 
each  case  so  far  as  related  to  the  principal 
defendant  was  that  the  contract  was  not 
for  the  sale  of  merchandise,  but  for  the  cre- 
ation of  an  agency  for  the  sale  of  merchan- 
dise by  retail,  in  the  state  of  Arkansas,  and 
that  the  contract  was  void  because  of  the 
fact  that  appellant  had  not  complied  with 
the  laws  of  this  state  allowing  corporations 
to  do  business  here.  The  guarantors  also 
made  the  defense  that  there  had  been 
changes  in  the  contract  without  their  con- 
sent, and  during  the  progress  of  the  trial  the 
court,  over  appellant's  objections,  permitted 
the  pleadings  to  be  amended  so  as  to  allow 
the  guarantors  to  Interpose  the  additional 
defense  In  one  of  the  cases  that  they  had  no- 
Utied  appellant  of  their  withdrawal  from  the 
contract  as  guarantors.  During  the  progress 
of  the  trial  appellant  introduced  in  evidence 
a  certificate  of  the  secretary  of  state  bearing 
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date  of  Novonber  SO,  10X5,  -which  was  prior 
to  the  Institution  of  these  actions,  to  the  ef- 
fect that  appellant  had  complied  with  the 
laws  of  this  state  by  filing  In  the  office  of  the 
secretary  of  state  a  duly  certified  copy  of 
Its  articles  of  Incorporation,  a  certificate  des- 
ignating an  agent  upon  whom  service  of  sum- 
mons or  other  processes  might  be  had  In  any 
of  the  courts  of  this  state,  and  resolutions  of 
the  board  of  directors  consenting  that  sum- 
mons or  other  process  might  be  had  upon 
said  agent,  or  upon  the  secretary  of  state, 
and  a  statement  of  its  assets  and  liabilities, 
a  statement  showing  the  number  of  shares  of 
capital  stock  and  the  par  value  of  each,  the 
value  of  pTQ-perty  owned  and 'used  by  said 
corporation  In  ttie  state  of  Arkansas,  the 
proportion  of  capital  stock  of  the  company 
which  la  represented  or  employed  in  Its  busi- 
ness in  the  state,  etc.,  and  that  said  corpora- 
tion had  paid  the  fees  required  by  law,  and 
In  all  other  things  compiled  with  the  provi- 
sions of  the  statute. 

[1]  The  court  allowed  appellant  to  intro- 
duce this  certificate  over  the  objections  of 
appellees,  but  in  finally  submitting  the  case 
to  the  Jury  the  court  gave  Instructions,  tell- 
ing the  Jury  that  they  must  return  a  verdict 
for  defendants,  unless  they  found  from  a 
preponderance  of  the  evidence  that  the  laws 
of  this  state  had  been  complied  with.  Other 
instructions  were  given,  submitting  the  is- 
sues of  the  withdrawal  of  ttie  guarantors, 
but  we  do  not  deem  it  necessary  to  review 
that  feature  of  the  case,  since  we  have 
reached  the  conduslon  that  the  Judgment  in 
each  case  mnst  be  reversed  on  account  of 
the  error  of  the  court  in  its  instructions  con- 
cerning ttie  authority  of  appellant  to  do 
business  In  this  state.  The  effect  of  the 
court's  rulings  was  to  first  hold  that  the 
certificate  of  the  secretary  of  state  was  ad- 
missible, and  later  by  its  instructions  to  take 
that  evidence  away  from  the  Jury  or  weak- 
ens Its  force,  because  if  the  certificate  was 
admissible,  it  made  a  case  of  undisputed  evi- 
dence as  to  the  right  of  appellant  to  do  busi- 
ness here.  If  the  court  was  correct  in  its 
final  ruling  in  the  Instruction  that  the  au- 
thority to  do  business  here  had  not  been  es- 
tablished by  legal  evidence,  then  there  should 
be  no  reversal  because  of  the  apparent  con- 
flict in  the  rulings  of  the  court  in  admitting 
the  certificate  and  in  finally  instmctlng  the 
Jury,  in  efTect,  that  the  certificate  was  in- 
sufficient to  establish  the  authority  to  do 
business.  Hlghtower  t.  Hlghtower,  193  S. 
W.  618. 

[2]  We  have  decided  that  a  contract  made 
by  a  foreign  corporation  before  complying 
with  the  laws  of  this  state  is  not  void,  and 
that  where  the  statutes  are  complied  with 
before  the  institution  of  the  action  the  con- 
tract Is  enforceable.  Wazahachle  Medicine 
Co.  ▼.  Daly,  122  Ark.  451,  183  S.  W.  741. 
Counsel  for  appellees  defend  the  ruling  of 
the  court  solely  on  the  ground  that  the  au- 


thority of  appellant  to  do  business  In  the 
state  was  not  properly  proved,  the  conten- 
tion being  that  proof  of  (3ie  anthority  to  do 
business  is  controlled  by  the  general  statute 
(Kirby's  Digest,  i  8058),  providing  for  the 
introduction  of  certified  copies  of  docaments 
on  file  in  the  office  of  the  secretary  of  state, 
or  by  the  terms  of  the  act  of  May  8,  1899 
(Acts  1889,  p.  806;  Kitby'B  Digest,  I  827), 
which  provides  that  the  secretary  of  state — 
"shall  cause  to  be  isiued  to  said  cor^ration  a 
copy  of  snch  charter,  or  articles  of  incorpora- 
tion, or  certificate  so  filed,  properly  certified  un- 
der the  seal  of  his  office,  ana  a  copy  of  such 
charter,  or  articles  of  incorporation  or  certifi- 
cate, certified  to  by  the  secretary  of  state  shall 
be  taken  by  all  the  courts  of  this  state  as  evi- 
dence that  the  said  corporation  has  complied 
with  the  provisions  of  tliis  act,  and  is  entitled 
to  all  the  rights  and  benefits  therein  conferred." 

[S]  It  must  be  readily  conceded  that  un- 
less the  statutes  of  this  state  directed  the 
secretary  of  state  to  grant  to  a  foreign  corpo- 
ration a  certificate  of  authority  to  do  busi- 
ness in  this  state,  such  authority  must  be 
proved,  when  called  in  question,  by  the  intro- 
duction of  the  documents  on  file  in  the  of- 
fice of  the  secretary  of  state  showing  compli- 
ance with  the  laws  of  the  state,  for  it  is  well 
settled  that  the  existence  and  contents  of 
documents  in  tbie  custody  of  a  public  officer 
cannot  be  proved  merely  by  the  officer's  cer- 
tificate of  contents.  On  the  other  hand,  it 
seems  equally  clear  that  if  the  statutes  of 
the  state  which  prescribe  the  terms  upon 
which  corporations  shall  do  business  in  the 
state  direct  the  Issuance  by  the  secretary  of 
state  of  a  certificate  of  anthority  to  do  busi- 
ness, then  such  certificate  is  the  l>est  evidence 
of  such  authority,  and  must  be  received  in 
evidence  by  the  courts  when  the  right  of  a 
corporation  to  do  business  here  is  called  in 
question.  The  act  of  1898,  supra,  contains 
an  express  provision  as  to  bow  the  authority 
of  a  foreign  corporation  to  do  business  In 
the  state  shall  be  evidenced,  and  the  provi- 
sion is  that  It  must  be  by  a  certified  copy, 
issued  by  the  secretary  of  state,  of  the  arti- 
cles of  incorporation,  etc.,  filed  in  his  office. 
If  that  statute  is  still  in  force,  and  no  oth- 
er method  has  been  provided  by  law  for  evi- 
dencing the  authority  of  a  coriwration  to 
do  business  here,  then  the  certificate  of  the 
secretary  of  state  was  not  admissible,  and 
the  ruling  of  the  trial  court  was  correct.  We 
have  decided,  however,  in  the  case  of  West- 
em  Union  Telegraph  Co.  v.  State,  82  Ark. 
302,  101  S.  W.  746,  that  the  act  of  1899,  reg- 
ulating the  doing  of  business  by  foreign  cor'' 
poratlons  in  this  state,  has  been  repealed  by 
the  act  of  May  23,  1901  CActs  1901,  p.  386), 
which  contained  no  express  provision  as  to 
how  the  authority  of  a  corporation  to  do 
business  should  be  certified.  As  to  that  fea- 
ture of  the  act  we  said: 

"It  is  true  that  the  old  act  provided  that  the 
secretary  of  state  should  issue  to  the  corpora- 
tion so  complying  with  the  law  a  certified  copy 
of  the  articles  of  certificates  so  filed ;  but  this 
added  nothing  to  requirements  upon  the  corpo- 
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ration.  l%e  same  end  la  accomplished  under 
the  new  act  by  filing  the  copy  of  the  articles  of 
incorporation  with  the  proper  officer,  and  a  cer- 
tified copy  famished  by  such  officer  would,  in 
the  absence  of  an  express  provision  by  statute 
to  that  eifeet.  be  evidence  of  compliance  with 
the  statnte.  Another  statutory  proviaioo  covers 
that  aa  a  rule  of  evidence.  Kirby's  Diseat,  S 
303S.  At  any  rate,  the  fact  that  the  old  act 
contains  provisions  not  embraced  in  the  new 
does  not  prevent  the  application  of  the  doctrine 
of  repeal  by  implication  or  by  substitution." 

[4]  The  law  on  the  subject  stood  in  that 
condition  until  the  General  Assembly  of  1907 
enacted  the  statnte  (Laws  1007,  p.  744),  which 
still  remains  In  force,  prescribing  the  condi- 
tioiia  upon  which  foreign  coriwratlons  may 
do  business  in  this  state.  The  first  section, 
which  is  the  only  one  bearing  on  the  present 
subject,  reads  as  follows: 

"Section  1.  Every  company  or  .corporation  in- 
corporated under  the  laws  of  any  other  state, 
territory,  or  country,  including  foreign  railroad 
and  foreign  fire  and  life  Insurance  companies, 
now  or  hereafter  doing  business  in  this  state, 
shall  file  in  the  office  of  the  secretary  of  state 
of  this  state  a  copy  of  its  charter  or  articles 
of  incorporation  or  association,  or  a  copy  of  its 
certificate  of  incorporation,  duly  aathenticated 
and  certified  by  the  proper  authority,  together 
with  a  statement  of  its  assets  and  liabilities 
and  the  amount  of  its  capital  employed  in  this 
state,  and  shall  also  designate  its  general  of- 
fice or  place  of  business  in  this  state,  and  shall 
name  an  agent  upon  whom  process  may  be  serv- 
ed. Provided,  before  authority  is  granted  to 
any  foreign  corporation  to  do  Dusiness  in  this 
state,  it  must  file  with  the  secretary  of  state  a 
resolution  adopted  by  its  board  of  directors,  con- 
senting that  service  of  process  upon  any  agent 
of  such  company  in  this  state,  or  upon  the  sec- 
retary of  state  of  this  state,  in  any  action 
broueht  or  pending  in  this  state,  shall  be  a  valid 
service  upon  said  company ;  and  if  process  is 
served  upon  the  secretary  of  state  it  shall  be 
his  duty  to  at  once  send  it  by  mail,  addressed 
to  the  company  at  its  principal  office;  and  if 
any  company  uiall,  without  the  consent  of  the 
other  party  to  any  suit  or  proceeding  brought 
by  or  against  it  in  any  court  of  this  state,  re- 
move said  suit  or  proceeding  to  any  federal 
court,  or  shall  institute  an;^  suit  or  proceed- 
ing against  any  dtiaen  of  this  state  in  any  fed- 
eral court,  it  shall  be  the  duty  of  the  secretary 
of  state  to  forthwith  revoke  all  authority  to 
such  company  and  its  agents  to  do  business  in 
this  state,  and  to  publish  such  revocation  in 
some  newspaper  of  general  circulation  publish- 
ed in  this  state ;  and  if  such  corporation  shall 
thereafter  continue  to  do  business  in  this  state, 
it  shall  be  subject  to  the  penalty  of  this  act  for 
each  day  it  shall  continue  to  do  business  in  this 
state  after  such  revocation." 

Asstunlng  that  the  general  statute  on  the 
subject  of  evidence  (Kirby's  Digest,  i  3058) 
controlled  at  that  time,  It  seems  clear  to  us 
from  the  reading  of  the  above-quoted  sec- 
tion that  the  lieglslatare  Intended  to  confer 
upon  the  secretary  of  state  the  power  to 
grant  a  certificate  of  authority  to  corporations 
after  the  statutes  have  been  complied  with, 
and,  if  tb&t  be  true,  such  certificate  is  the 
evidence  of  such  authority.  The  statute  pro- 
vides that  a  copy  of  the  charter  or  articles 
of  Incorporation,  or  a  copy  of  the  certificate 
of  incorporation,  shall  be  filed  with  the  sec- 
retary of  state.  Then  follows  the  provision 
that: 


"Before  authority  is  granted  to  any  foreign 
corporation  to  do  business  in  this  state,  it  must 
file  with  the  secretary  of  state  a  resolution," 
etc. 

In  whom,  then,  does  the  statute  vest  the 
power  to  grant  a  certificate  of  authority? 
Certainly  in  the  secretary  of  state,  and  as 
there  la  no  requirement  in  the  statute  for 
the  issuance  of  a  certified  copy  of  the  arti- 
cles of  incorporation  so  filed,  then  it  neces- 
sarily follows  that  the  lawmakers  meant  that 
the  secretary  of  state  should  merely  issue  a 
certificate  of  authority.  This  is  made  plain 
by  the  later  provision  in  that  statute  with 
respect  to  revocation  by  the  secretary  of 
state  of  the  authority  granted  to  a  corpora- 
tion. The  two  powers  of  granting  the  author- 
ity and  of  revoking  the  same  is  clearly  im- 
plied, we  think,  from  the  language  of  the 
statute.  It  has  been  so  treated  by  this  court 
In  several  cases,  although  the  point  has  not 
been  expressly  raised  before  as  to  the  form 
of  certificate  of  authority  issued  by  the  sec- 
retary of  state.  In  the  opinion  of  this  court 
in  Waxahachie  Medicine  Co.  v.  Daly,  supra, 
the  statement  was  made  that  the  corporation 
suing  in  the  case  had  complied  with  the  laws 
of  this  state,  "and  was  Issued  a  certificate 
authorizing  It  to  do  business  In  the  state." 
Moreover,  If  there  had  been  any  doubt  as  to 
the  meaning  of  the  act  of  1907,  the  question 
of  the  form  of  certificate  Is  set  at  rest  by  the 
statute  subsequently  enacted  by  the  General 
Assembly  of  1911  (Acts  of  1911,  p.  48),  the 
title  of  which  Is  "An  act  to  prescribe  the  fees 
to  be  paid  by  corporations,  and  for  other  pur- 
poses." That  statute  is  a  lengthy  one,  and 
prescribes  the  filing  fees  for  corporations, 
both  domestic  and  foreign.  Section  13  pro- 
vides that  all  of  the  filing  fees  shall  be  paid 
to  the  state  treasurer,  and  that: 

"If  the  payment  is  made  by  a  foreign  corpo- 
ration, and  such  •  •  •  corporation  nas  com- 
plied with  ail  the  laws  of  the  state  of  Arkansas, 
regulating  foreign  corporations,  the  secretary 
of  state  shall  issue  to  such  corporation  [it]  a 
certificate  showing  that  it  is  authorised  to  do 
intra-state  business  in  Arkansas." 

It  Is  not  conceivable  that  the  Legislature 
intended  to  prescribe  two  methods  of  proving 
the  authority  of  a  corporation  to  do  business 
in  this  state,  and  the  method  impliedly  pre- 
scribed by  the  act  of  1907  and  expressly  by 
the  act  of  1911  are  Identical,  and  affords  the 
exclusive  method,  which  Is  by  a  certificate 
of  the  secretary  of  state,  and  not  a  certi- 
fied copy  of  the  articles  of  lncori)oration,  and 
other  documents  required  to  be  filed  in  that 
oflSce. 

It  follows  that  the  trial  court  erred  In  sub- 
mitting to  the  jury  the  question  of  appel- 
lant's authority  to  do  business  in  this  state, 
for  under  the  certificate  introduced  In  evi- 
dence that  authority  was  indisputably  estab- 
lished. The  judgments  are  reversed,  and 
the  causes  remanded  for  new  triaL 

WOOD  and  BART,  JJ.,  dissent. 
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HAYS  V.  HOGAN  et  al.    (No.  18578.) 

{Supreme  Court   of  Missouri,  DiTigion   No.  1. 

Dec.  22,  1917.) 

1.  Appbai,  and  Ebbob  «=»713(3)  —  Mattkbs 
Reviewable— Hecord. 

Although  the  reasons  for  granting  a  new 
trial  are  not  reviewable  because  not  entered  of 
record  as  requirrf  by  Rev.  St  1909,  |  2023, 
where  they  are  preserved  in  the  bill  of  excep- 
tions they  can  be  considered  as  throwing  light 
upon  the  view  the  trial  court  took  of  the  case. 

2.  Parent  and  Child  <8=5»13(1)  —  Lxabiutx 
OF  Fatiteb  fob  Tobts  of  Chiu). 

A  father  is  not  liable  for  the  torts  of  hia 
minor  or  adult  children  simply  because  of  the 
relationship. 

3.  Parent  and  Child  «=»13(1)  —  Tobtb  of 
Child — Autoicobileb. 

A  father  is  not  liable  for  the  negligence  of 
a  minor  son  in  driving  an  automobile  purchased 
for  the  use  of  the  family,  solely  in  furtherance 
of  the  child's  own  business  or  pleasure,  and  per- 
mission of  the  father  is  immaterial. 

4.  Master  and  Sebvant  <S=>330(1)— Dbivino 
Automobile — Presumption  of  Agenot. 

There  is  no  presumption  that  a  minor  child 
is  the  agent  of  the  father  in  driving  the  lat- 
ter's  car,  or  that  when  driving  such  car  he 
is  acting  within  the  scope  of  bis  authority. 

5.  Evidence  €=s>54— Pbesumptionb. 

A  presumption  must  be  based  on  a  fact,  and 
not  upon  inference  or  upon  another  presumption. 
«.  Evidence  *=»547— Opinions— Pbedicatbd 
ow  What. 
It  is  not  proper  to  predicate  an  expert  opin- 
ion upon  another,  as  they  must  be  based  either 
'Upon  facts  or  facts  assumed  to  be  true. 

7.  HiGHWATB  *=»166  —  Automobiles  —  Sio- 
NAXS— Statutes— Constitutionalitt. 

Acts  1911,  pp.  326,  327,  {{  8,  9,  requiring 
operators  of  automobiles  to  stop  when  signaled 
by  a  driver  of  horses,  etc,  is  constitntional. 

8.  Tbial  $=>333 — Vebdict— Indefinitsneso. 

A  verdict  for  "|6,500,   Six  Thousand  $6.00 
Dollars,"  with  affidavits  of  six  jurors  that  $6,- 
SOO  was  intended,  was  not  so  indefinite  and  un- 
certain as  to  warrant  granting  of  new  triaL 
■9.  Tbial   «=>344— Vebdiots— Ahbiquitt— At- 

FIDAVrrS  OF  JUBOBS. 

Affidavits  of  jurors  ate  competent  to  explain 
verdicts. 
10.  Death  9=>99(1>—Dakaoes— Amount. 

A  verdict  of  $0,500  for  death  of  father  anp- 
porting  a  family  of  ten  was  not  excessive,  lU- 
thougb  deceased  was  57  years  of  age,  had  one 
leg  off  six  inches  below  the  knee,  and  one  arm 
was  smaller  than  the  other. 

Appeal  from  drcnit  Court,  Greene  County ; 
Arch  A.  Johnson,  Jndge. 

Action  by  Bertie  A^  Hays  against  R.  S. 
Hogan  and  J.  E.  Hogan.  Judgment  for  plain- 
tiff. From  an  order  granting  a  new  trial, 
plaintiff  appealed.  The  Springfield  Court  of 
Appeals  reversed  the  order.  Certified  to  this 
<!ourt  The  order  of  the  trial  court  is  re- 
versed as  to  one  defendant,  and  affirmed  as  to 
the  other. 

The  plaintiff  brought  this  suit  In  the  circuit 
court  of  Howell  county  against  the  defend- 
ants to  recover  $10,000  damages  for  the 
4eath  of  her  husband,  through  the  alleged 
negligence  oi  the  latter  In  so  running  and 
operating  an  automobile  as  to  frighten  the 
team  of  mules  hitched  to  the  wagon  In  which 


he  was  riding,  and  thereby  causing  It  to  run 
away  and  overturn  the  wagon,  and  In  so  do- 
ing fell  upon  and  crushed  and  killed  him. 
The  verdict  and  Judgment  were  for  the  plain- 
tiff, and  on  motion  a  new  trial  wa«  ordered, 
from  which  order  the  plaintiff  duly  appealed 
the  cause  to  the  Springfield  Court  of  Appeals, 
which  reversed  the  Judgment  ordering  the 
new  trial  and  remanded  the  cause,  with  di- 
rections to  the  circuit  court  to  reinstate  the 
verdict  and  Judgment  as  originally  entered 
therein.  On  motion  for  a  rehearing  one  of 
the  Judges  of  the  Court  of  Appeals  dissented 
trom  the  former  opinion  and  certified  the 
cause  here  because,  as  stated,  it  was  in  con- 
flict with  certain  decisions  of  this  court. 
Ilie  facts  of  the  case  are  few  and  largely  un- 
disputed. The  facts,  as  disclosed  by  the  rec- 
ord, are  these: 

The  plaintiff  and  the  deceased  were  hus- 
band and  wife ;  that  on  May  27, 1912,  he  was 
killed  by  means  of  a  farm  wagon,  in  whidi  he 
was  riding,  turning  over  and  np<»  him,  and 
crushing  him  to  death,  caused  by  the  team  of 
mules  bitched  thereto  becoming  frightened  at 
the  automobile  owned  by  defendant,  R.  S. 
Hogan,  and  driven  by  his  son,  J.  B.  Hogan, 
the  other  defendant.  The  occurrence  toc^ 
place  on  a  public  highway  in  Howell  county. 
Mo.  R.  S.  Hogan  owned  the  car,  and  had 
done  so  for  a  year  or  more  prior  to  the  date 
of  the  injury;  that  be  purchased  it  for  the 
use  of  himself  and  family;  that  while  the 
son  J.  E.  Hogan  bad,  with  the  permission  of 
bis  father,  driven  the  car  in  the  performance 
of  bis  duties  to  the  latter,  and  for  the  pleas- 
ure of  bis  mother  and  other  meml>er8  of  the 
family,  yet  he  was  instructed  by  the  father, 
R.  S.  Hogan,  to  never  take  the  car  out  or 
drive  It  for  bis  own  purposes,  vrlthout  bis 
permlssicb  or  that  of  his  mother.  Upon  this 
occasion  the  son  was  driving  the  car  for  bis 
own  purposes  without}  the  authority  of  his 
father  or  mother ;  that  the  son,  J.  E.  Hogan, 
was  a  member  of  his  father's  family ;  that 
the  father  kept  no  hired  chauffeur ;  that  the 
machine  bad  been  bought  and  maintained  for 
the  use  of  the  family  as  a  pleasure  v^icle ; 
and  that  it  was  driven  and  used  prior  to  the 
accident  by  the  sew,  J.  £>.  Hogan,  and  two 
other  brothers  of  defendant  J.  B.  Hogan. 
The  father  himself  testified  in  a  deposition 
which  was  offered  by  plaintiff  as  a  part  of 
her  case  without  objection: 

"Well,  we  use  it  just  as  a  family  vehicle,  aa 
a  pleasure  car,  and  for  such  use  as  the  family 
m^ht  desire;  ]u8t  a  family  vehicle." 

Both  defendants  testified  that  the  son  lived 
at  the  home  of  his  father  as  a  member  of 
the  family,  paid  no  board  whatever,  and 
was  employed  in  the  bank  in  which  the  de- 
fendant father  was  president  It  appeared 
from  the  depositions  of  the  defendants  In- 
troduced by  the  plaintiff  that  the  son  had 
used  the  machine  from  time  to  time  for  a 
period  of  more  than  a  year,  and  tbat  the  fa- 
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tber  granted  blm  the  nae  of  It  wbenever  be 
asked  for  It.  The  testimony  of  a  number  of 
witnesses  was  to  the  effect  that  the  defend- 
ant's son  had  been  seen  by  them  driving  this 
aatomoblle  on  Tarloos  occaslMts  prior  to  the 
time  of  the  accident,  both  in  the  daytime  and 
In  the  evening,  sometimes  with  other  mem- 
bers of  the  Hogan  family  In  the  machine  as 
passengers,  and  at  other  times  with  only  him- 
self and  his  wife  or  other  friends  riding  with 
blm.  The  testimony  farther  disclosed  that 
the  machine  was  kept  in  a  garage  at  the  fa- 
ther's hmne,  and  that  defendant  3.  B.  Hogan 
learned  to  drive  from  the  use  of  this  very 
machine  In  question. 

The  plaintiff  introduced  the  depositions  of 
R.  S.  and  J.  B.  Hogan  lb  presenting  her  case 
In  chief.  By  these  depositions  it  la  shown 
that  R.  6.  Hogan  did  not  permit  his  son  Jack 
to  use  the  automobile  at  pleasure ;  that  none 
of  his  sons  were  at  liberty  to  use  the  machine 
at  pleasure;  and  in  answn  to  the  question, 
"Wag  he  permitted  to  use  the  machine  for 
his  own  pleasure  and  that  of  his  friends?" 
the  answer  was,  "Not  without  permission." 
Prom  this  deposition  it  further  shows  that 
defendant  R.  S.  Hogan  did  not  know  of  the 
SOD  ever  taking  the  automobile  without  ask- 
ing either  lilm  or  his  mother,  and  that  he  nev- 
er knew  of  his  taking  the  machine  out  and 
using  it  for  himself  and  friends,  outside  of 
the  family.  The  father  was  not  at  home  on 
the  day  of  the  accident,  but  was  in  another 
part  of  the  state.  There  was  evidence  tend- 
ing to  prove  that  the  automobile  was  being 
carelessly  and  negligently  driven  at  the  time 
of  the  accident,  and  that  was  the  cause  of 
the  team  becoming  frightened  and  running 
away,  which  resulted  In  the  Injury,  as  before 
stated.  There  was  also  evidence  tending  to 
show  the  contrary.  Since,  however,  the  Jury 
has  passed  upon  that  question,  no  useful  pur- 
pose would  be  served  by  detailing  it  here. 

Wilfley,  Mclntyre  &  Nardin,  of  St  Louis, 
and  O.  v.  Haydon,  of  Westplalns,  for  appel- 
lant Green  &  Green,  ot  Westplalns,  W.  J. 
Orr,  of  Springfield,  J.  1>.  Brooks,  of  Alton, 
and  Hamlin  &  Seawell  and  Lewis  Luster,  all 
of  Springfield,  for  respondents. 

WOODSON,  J.  (after  stating  the  fbcts  as 
above).  I.  This  case  is  properly  here,  not 
only  on  account  of  the  fact  that  the  Court  of 
Appeals  certified  it  here  lender  the  mandate 
of  the  Cknstltutlon,  but  also  because  cer- 
tain constitutional  questions  are  involved, 
which  will  be  presently  considered.  For  the 
reasons  stated,  we  will  pay  no  further  at- 
tention to  the  question  of  the  Jurisdiction 
of  this  court  over  this  case. 

IL  The  large  question  presented  by  this 
record  for  determination  is  stated  by  coun- 
sel for  appellant  in  this  language: 

"Where  one  owns  and  maintains  an  automo- 
bile for  the  Bse  and  pleasnre  of  himself  and 
bmily,  and  an  injury  is  inflicted  through  the 
nct^ence  of  the  person  in  charge  of  the  auto- 
■Dobik  while  using  the  machine  for  one  of  the 


pnrposes  for  which  it  Is  kept  the  owner  is 

liable.  And  this  is  tme  wheuier  the  person 
driring  the  machine  at  the  time  is  a  member  of 
the  family  or  a  hired  chauffeur." 

In  support  of  this  proposition  we  are  cited 
to  the  following  authorities':  Denison  v.  Mc- 
Norton,  228  Fed.  401,  142  C.  C.  A.  63X ;  Stowe 
V.  Morris,  147  Ky.  386,"  144  S.  W.  52,  39  L.  R. 
A.  (N.  S.)  224;  McNeal  v.  McKain,  33  Okl. 
449,  126  Pac.  742,  41  L.  R.  A.  (N.  S.)  775; 
Campbell  v.  Arnold,  219  Mass.  160,  106  N.  E. 
699;  Bourne  v.  Whitman,  209  Mass.  155,  95 
N.  B.  404,  36  U  R.  A.  (N.  S.)  701 ;  Smith  v. 
Jordan,  211  Mas&  269,  97  N.  E.  761;  Kayser 
V.  Van  Nest  125  Minn.  277,  146  N.  W.  1091, 
61  L.  R.  A.  (N.  S.)  970;  Ploetz  v.  Holt  (1913) 
124  Minn.  160,  144  N.  W.  745;  Guignon  v. 
Campbell,  80  Wash.  643, 141  Pac.  1031 ;  Switz- 
er  V.  Sherwood,  80  Wash.  19,  141  Pac.  181, 
Ann.  Cas.  1917A,  216;  Birch  v.  Abepcromble, 
74  Wash.  486,  133  Pac.  1020,  50  L.  R.  A.  (N. 
S.)  59;  Allen  v.  Bland  (Tex.  C!lv.  App.  1914) 
168  S.  W.  35;  Hazzard  v.  Carstalrs,  244  Pa.  122, 
90  Ati.  556;  Moon  v.  Matthews,  227  Pa.  488, 
76  Ati.  219,  29  L.  R.  A.  (N.  S.)  856,  136  Am. 
St.  Rep.  902;  Cowell  v.  Saperston,  149  App. 
Dlv.  373,  134  N.  Y.  Supp.  284,  also  208  N.  Y. 
619,  102  N.  B.  1100;  MlsseU  v.  Hayes,  86  N. 
J.  Law,  348,  91  AtX.  322;  Davis  v.  Llttiefleld, 
07  S.  C.  171,  81  S.  E.  487;  Winn  v.  HaUday 
(1915)  109  Miss.  691,  69  South.  685;  McHarg 
V.  Adt  (1914)  163  App.  Div.  782,  149  N.  Y. 
Supp.  244;  (Terrier  y,  Donovan,  88  Conn.  37, 
89  AtL  894 ;  Hlroux  v.  Baum,  137  Wis.  197, 
118  N.  W.  533,  19  L.  R.  A.  (N.  S.)  332;  Lash- 
brook  V.  Patten,  1  Duv.  (Ky.)  317;  Winfrey 
V.  Lazarus,  148  Mo.  App.  388,  128  S.  W.  276; 
Dally  V.  Maxwell,  152  Mo.  App.  loc.  clt  422, 
133  S.  W.  351 ;  Marshall  v.  Taylor,  168  Mo. 
App.  240,  153  S.  W.  627;  Bays  v.  Hogan,  180 
Mo.  App.  237,  1C5  S.  W.  1125. 

Preliminary  to  the  discussion  of  this  ques- 
tion, it  may  not  be  Improper  to  state  that  the 
trial  court  granted  the  new  trial  because  un- 
der the  record  It  was  of  the  opinion  the  de- 
fendant R.  S.  Hogan  was  not  liable,  and  that 
the  verdict  of  the  Jury  was  so  indefinite  and 
uncertain  a  pr(q>er  Judgment  could  not  be 
rendered  thereon;  in  that  connection  the 
court  also  stated  that  it  did  not  sustain  the 
motion  for  a  new  trial  because  the  verdict 
was  not  supported  by  the  evidence  or  was 
against  the  weight  of  the  evidence,  nor  on 
the  ground  of  passion  or  prejudice  of  the  Jury 
against  the  defendants.  Counsel  for  respond- 
ents contend  that  this  court  has  no  authority 
to  consider  the  reasons  assigned  by  the  trial 
court  for  granting  the  new  trial,  because 
those  reasons  were  not  entered  of  record  as 
required  by  section  2023,  R.  S.  Mo.  1909,  but 
were  preserved,  if  it  all,  in  the  bill  of  excqt- 
tions. 

[1]  This  court  has  repeatedly  held  that 
where  a  statute  such  as  this  requires  a  mat- 
ter to  be  spread  of  record,  it  must  be  done 
and  cannot  be  preserved  in  a  bill  of  excep- 
tions, and  vice  versa,  If  required  to  be  saved 
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In  the  bill  of  excepti<»ts  It  cannot  be  preserr- 
«d  by  the  record  proper.  Hewitt  v.  Steele, 
118  Mo.  463,  24  S.  W.  440;  Taylor  v.  Scherpe 
et  al.,  47  Mo.  App.  257 ;  Pennowfsky  v.  Coer- 
ver,  205  Mo.  135.  a03  S.  W.  542.  Notwith- 
standing this  Insistence  which  is  weU  found- 
ed, still  we  may  consider  the  same  as  throw- 
ing light  upon  the  view  the  circuit  court  took 
of  the  case  during  the  progress  of  the  trial, 
and  the  view  he  had  of  It  when  passing  on 
the  motion  for  a  hew  trial.  This  carries  us 
back  to  the  large  proposition  before  quoted. 
By  reading  it  In  the  light  of  the  remarks 
made  by  the  trial  court  in  granting  the  new 
trial,  it  is  apparent  that  during  the  trial  the 
court  was  of  the  same  opinion  as  counsel 
for  appellant  as  to  the  liability  of  R.  S. 
Bogan,  namely,  that  he  was  liable  by  virtue 
of  the  facts  that  he  was  the  owner  of  the  car, 
that  it  was  for  the  use  and  pleasure  of  him- 
self and  family,  that  it  was  being  used  at 
the  time  ot  the  injury  for  the  pleasure  of  the 
son  (a  member  of  the  family)  and  his  friends, 
and  the  further  fact  that  it  was  being  neg- 
ligently driven  by  the  son ;  and  that  is  true 
whether  the  son  was  driving  the  car  for  his 
own  use,  with  or  without  the  authority  of 
the  father.  In  short,  the  father  was  liable 
in  this  case  because  he  permitted  his  son,  a 
member  of  his  family,  to  drive  the  caj  upon 
other  occasions,  a  piece  of  dangerous  ma- 
chinery, even  though  he  was  not  about  the 
father's  business,  but  his  own.  But  upon  re- 
flection the  trial  court  in  passing  upon  the 
motion  for  a  new  trial  evidently  changed  Its 
mind  as  to  the  liability  of  the  father  under 
those  facts,  which,  as  that  court  said,  were 
clearly  established  by  the  evidence,  bat  held 
he  was  not  liable  thereunder. 

From  those  two  rulings  it  Is  clear  the  court 
was  of  the  opinion  that  there  was  no  evidence 
Introduced  tending  to  show  that  J.  E.  Hogan, 
the  son,  was  the  agent  and  servant  of  R.  S. 
Hogan,  or  that  he  was  at  the  time  of  the  In- 
jury acting  for  his  father.  In  other  words, 
that  there  was  no  evidence  tending  to  show 
that  the  relation  of  master  and  servant  exist- 
ed between  them,  and  therefore  the  father 
was  not  liable  to  the  plalntifF  on  account  of 
permitting  his  son,  a  member  of  his  family, 
to  use  a  dangerous  piece  of  machinery  on  a 
public  highway.  We  are  likewise  of  the  opin- 
ion that  this  record  fails  to  show  that  J.  B. 
Hogan  was  the  agent  of  R.  S.  Hogan  In  driv- 
ing the  car  upon  the  occasion  in  question,  or 
that  he  was  i)erforming  any  duty  for  the  fa- 
ther at  that  time.  In  fact  the  evidence  shows 
be  was  not;  consequently  the  plaintifl  is  not 
entitled  to  a  recovery  in  this  case  against  R. 
S.  Hogan  upon  the  ground  that  J.  E.  Hogan 
was  his  agent  and  servant.  By  this  process 
of  elimination  we  now  return  to  the  question. 
Is  the  fftthcr  liable  to  the  plaintiff  in  this  case, 
for  the  reason  that  he  permitted  his  son  to 
ase  this  car,  a  dangerous  piece  of  machinery, 
as  counsel  for  plaintiff  terms  it,  for  his  iper- 
sonal  use  or  pleasure?    Counsel  for  plaintiff. 


as  before  stated,  cmtend  tot  the  affiimative 
of  this  proposition,  while  tliose  for  the  de- 
fendant insist  to  the  contrary.  We  lutve 
carefnlly  read  all  Ose  authorities  heretofore 
dted  by  counsel  for  plaintiff,  and  are  satis- 
fled  that  many  of  them  are  directly  in  point, 
and  others  announce  the  general  doctrine 
that  father,  in  sudi  a  case,  is  liable  for  neg- 
ligence of  the  son. 

There  has  been  so  much  said  and  written 
upon  that  question  as  shown  by  the  coplona 
quotations  taken  from  the  opinions  of  courts 
of  the  various  states,  as  appear  in  briefs  of 
counsel  for  plaintiff,  it  would  be  difficult  to 
add  anything  new  thereto ;  so  we  will  con- 
tent ourselves  by  saying  that  the  authorities 
cited  fully  sustain  the  rule  of  law  contended 
for  by  counsel  for  plaintiff.  But  the  au- 
thorities are  not  all  one  way  upon  that  qnes- 
tion.  Nor  are  we  satlsfled  with  the  sound- 
ness of  the  rule  announced  by  the  authorities 
cited  by  counsel  for  plaintiff.  The  position 
of  counsel  for  defendants  upon  that  questi<m 
Is  stated  In  this  langoage: 

"Where  a  father  purchases  an  automobile  and 
maintains  it  as  a  family  vehicle,  with  restricted 
uses,  and  a  son  had  been  cautioned  not  to  use 
the  car  without  first  obtaining  permission,  and 
the  son,  violating  this  injunction,  uses  the  car 
witbont  permission  upon  an  independent  pleas- 
ure trip  of  his  own,  accompanied  by  his  friends, 
but  by  no  other  member  of  the  father's  family, 
the  father  cannot  be  held  responsible  in  case  the 
son,  while  negligently  driving  the  car,  causes  in< 
jury." 

And  in  support  thereof  we  are  dted  to  the 
following  cases:  Farlier  v.  Wilson,  1T9  Ala. 
861,  60  South.  160,  43  L.  R.  A.  (N.  S.)  87; 
Riley  V.  Roach,  168  Mich.  294,  134  N.  W. 
14,  37  L.  R.  A.  (N.  S.)  834;  Danford  v.  Fish- 
er, 75  N.  H.  Ill,  71  Atl.  535,  21  L.  R.  A.  (N. 
S.)  98,  139  Am.  St  Rep.  670;  Cunningham 
V.  Castle,  127  App.  Div.  580,  111  N.  Y.  Supp. 
1057;  Neff  v.  Brandels,  91  Neb.  11,  136  N.  W. 
232,  89  Ia  R.  A.  (N.  S.)  933;  Lots  v.  Han- 
Ion,  217  Pa.  339,  66  Atl.  525,  10  L.  B.  A. 
(N.  a)  202, 118  Am.  St.  Rep.  922, 10  Ann.  Gas. 
781;  Cohen  v.  Borgenecht,  83  Misc.  Rep.  28, 
144  N.  T.  Supp.  399;  Mayer  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Supp.  228 ;  Patter- 
son V.  Kates  (G.  G.)  152  Fed.  481;  Slater 
T.  Thresher  Co.,  97  Minn.  305,  107  N.  W.  133, 
5  Ii.  R.  A.  (N.  S.)  698;  Stewart  v.  Baructa. 
303  App.  Div.  677,  93  N.  X.  Supp.  161;  Reyn- 
olds V.  Buck,  127  Iowa,  601,  103  N.  W.  94d; 
Doran  y.  Thomsen,  76  N.  J.  Law,  764,  71  AtL 
296, 19  L,  R.  A.  (N.  S.)  335,  131  Am.  St.  Rep. 
677;  Garretsen  7.  Dnenckel,  60  Mo.  101,  11 
Am.  Rep.  405 :  Evans  v.  Automobile  Co.,  121 
Mo.  App.  266,  101  S.  W.  1132;  Maddox  v. 
Brown,  71  Me.  432,  36  Am.  Rep.  336;  Broad- 
street  V.  HaU,  168  Ind.  192,  80  N.  b!  146,  lO 
L.  R.  A.  (N.  S.)  983,  and  notes,  120  Am.  St. 
Rep.  356;  Howe  v.  Lelghton,  75  N.  H.  601, 
75  Atl.  102;  Spelman  v.  Delano,  177  Mo.  Appi. 
28,  163  S.  W.  300;  Llnville  t.  Nissen,  162  N. 
C.  95,  77  8.  B.  1096;  Tanzer  v.  Bead,  160  Aw>. 
Div.  584,  145  N.  Y.  Supp.  708;  McFarlane  v. 
Winters,  47  Utah,  698,  166  Paa  437.  L.  B.  A. 
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lOieo,  618:  Helasenbnttel  v.  Heagber,  162 
App.  Dlv.  752,  147  N.  Y.  Snpp.  1087;  B.  &  R 
Co.  V.  McLeod,  Alberta  L,  K.  7  D.  L.  R.  579; 
Farthing  v.  Strouse,  172  Api>.  Dlv.  523,  158 
K  Y.  Supp.  841;  r.K)ehr  v.  Abell,  174  Mich. 
590, 140  N.  W.  926;  Armstrong  v.  Sellers,  182 
Ala.  582,  62  South.  28;  Schumer  v.  Begi^ter, 
12  Ga.  App.  743,  78  S.  R  731;  Roberts  v. 
Schans,  83  Misc.  Rep.  139,  144  N.  Y.  Supp. 
824;  University  of  Missouri  Bulletin,  Law 
Series  5  Peceiuber,  1914)  p.  30;  Case  and 
Comment  (August,  1915)  p.  220;  Harvard 
Law  Review  (November,  1914)  p.  91. 

By  carefully  reading  the  position  of  coun- 
sel for  defendants  before  quoted,  it  will  be 
seen  that  it  Includes  all  the  facts  that  can 
possibly  be  deducted  from  the  evidence  pre- 
served In  this  record;  and  If  defendant  R. 
S.  Hogan'B  liability  cannot  be  predicated  upon 
those  facts,  then  a  recovery  cannot  be  had 
against  him  In  this  case.  Preliminary  to  the 
legal  discussion  of  this  question,  it  may  add 
clarity  thereto  to  restate  the  fact  that  this 
record  is  totally  barren  of  all  evidence  tend- 
ing to  show  that  J.  E.  Hogan  was  the  agent  or 
.servant  of  R.  S.  Hogan,  or  tiiat  the  former 
was  driving  the  car  at  the  time  of  the  in- 
jury for  hla  use  or  benefit,  without,  as  pre- 
viously stated,  the  facts  that  J.  E.  Hogan 
was  a  member  of  the  former's  family,  that 
the  car  was  purchased  for  the  family  use, 
and  that  it  was  being  driven  by  the  latter  at 
the  time  of  the  injury,  created  tliat  relation. 
This  latter  proposition  will  be  considered  lat- 
er. Attending  the  former,  in  the  case  of  Gar- 
retsen  r.  Dnenckel,  60  Mo.  104,  11  Am.  Rep. 
405,  tlie  court  said: 

"A  master  I4  not  responsible  for  any  act  or 
omission  of  bis  servants  wbicfa  is  not  connected 
with  the  business  in  which  they  serve  liim,  al- 
thoufrh  in  general  he  is  responsible  for  the  man- 
ner in  whicii  they  execute  his  orders,  and  for 
their  negiigeace  in  selecting  means  by  which 
the  orders  are  to  be  carried  out.  In  determining 
whether  a  particular  act  is  done  in  the  course  of 
the  servant's  employment,  it  is  proper  first  to 
inquire  whether  the  servant  was  at  the  time  en- 
gaged in  serving  his  master.  If  the  act  was 
done  while  the  servant  was  at  liberty  from  Us 
services,  and  pursuing  his  own  ends  exclusively, 
there  can  be  no  question  that  the  master  is  not 
responsible,  even  though  the  injuries  complain- 
etl  of  could  not  have  been  committed  without  the 
facilities  afforded  by  the  servant's  relations  to 
hi.s  master." 

[2]  While  It  is  true  that  court  held  the  de- 
fendant liable  in  that  case,  yet  it  was  be- 
cause the  .servant  was  acting  within  the  scope 
of  Ills  authority  when  he  was  showing  tlie 
gi;n.  This  ca-se  has  been  cited  with  approval 
of  this  court  so  often  it  would  be  useless  to 
refer  to  them.  But  it  should  be  borne  in  mind 
that  in  the  case  at  bar  in  the  very  act  of  driv- 
ing the  machine  J.  E.  Hogan  violated  the 
orders  of  B.  S.  Hogan,  for  he  had  no  author- 
ity whatever  to  drive  it  without  first  obtain- 
ing the  latter's  permission  to  so  do.  That 
fact  differentiates  this  case  from  the  Garret- 
sea-DnencIiel  Case  Just  considered.  Nor  will 
it  be  inappropriate  to  here  state  tliat  it  has 
never  t>een  the  law  of  this  state  that  the 
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father  Is  liable  for  the  torts  of  even  bis  mi- 
nor children ;  that  is,  liable  therefor  merely 
because  of  the  relationship  of  parent  and 
child.  Basset  v.  Riley,  131  Mo.  App.  676,  111 
S.  W.  696;  Baker  v.  Haldeman,  24  Mo.  219, 
69  Am.  Dec.  430;  Paul  v.  Hummell,  43  Mo. 
119,  97  Am.  Dec.  381.  For  stronger  reasons 
the  father  should  not  be  liable  for  the  torts 
of  bis  adult  son. 

The  reports  are  full  of  cases  holding  that 
where  a  servant,  even  with  the  master's  con- 
sent, takes  the  latter's  car,  and  while  using 
it  for  his  own  purposes  negligently  injures 
a  person  thereby,  the  master  Is  not  liable. 
Guthrie  v.  Holmes,  198  S.  W.  854,  decided  by 
this  court  ^in  banc,  at  present  term,  not  yet 
officially  reported;  Cunningham  v.  Castle, 
127  App.  Dlv.  580,  111  N.  Y.  Supp.  1057; 
Howe  V.  Leighton,  75  N.  H.  601.  75  Atl.  102 ; 
Patterson  v.  Kates  (C.  C.)  152  Fed.  481; 
Slater  v.  Thresher  Co.,  97  Minn.  305,  107  N. 
W.  133,  5  L.  R.  A.  (N.  S.)  598;  Lotz  v.  Han- 
Ion,  217  Pa.  3;i0,  66  Atl.  525,  10  L.  R.  A.  (N. 
S.)  202,  118  Am.  St.  Rep.  922,  10  Ann.  Cas. 
731 ;  Ne«r  v.  Brandels.  91  Neb.  11,  135  N.  W. 
232,  39  L.  R.  A.  (N.  S.)  933;  Danforth  v. 
Fisher,  75  N.  H.  Ill,  71  Atl.  535,  21  L.  R.  A. 
(N.  S.)  93,  139  Am.  St.  Rep.  670;  Daily  v.  Max- 
well, 152  Mo.  App.  426,  133  S.  W.  351.  In 
the  case  of  Maddox  v.  Brown,  71  Me.  432,  36 
Am.  B^.  336,  where  a  minor  son  who  had 
been  permitted  to  use  his  father's  horse  and 
wagon  without  restriction  took  them  upon  one 
occasion  in  the  absence  and  without  the 
knowledge  of  the  father,  on  business  of  bis 
own,  and  left  the  horse  unhitched  tn  the 
street,  and  the  iiorse  ran  away  and  injured 
the  plaintiff's  carriage,  it  was  held  that  the 
father  was  not  liable  for  the  damage  done  the 
carriage,  because  the  son  was  not  the  agent 
or  servant  of  the  father.  In  Parker  v.  Wil- 
son, 179  Ala.  361,  60  South.  150,  43  L.  R.  A. 
(N.  S.)  87,  where  an  18  year  old  boy  took  his 
father's  automobile  for  his  own  use  without 
the  father's  knowledge,  but  by  his  implied 
general  permission,  it  was  held  that  the  son 
was  not  the  agent  of  the  father,  and  that  the 
latter  was  not  liable  for  the  negligence  of 
the  former  in  operating  the  car.  In  Maher 
V.  Benedict,  123  App.  THv.  679,  108  N.  Y.  Snpp. 
228,  it  was  held  that  the  owner  of  an  auto- 
bile  is  not  liable  for  injuries  resulting  from 
the  negligence  of  his  son  in  driving  a  car, 
merely  because  of  the  relationship,  or  be- 
cause he  permitted  his  son  to  drive  the  car. 

The  same  rule  is  announced  in  the  case 
of  Reynolds  v.  Buck,  127  Iowa,  601,  103  N. 
W.  946.  See,  also,  Parker  v.  Wilson,  179  Ala. 
361,  00  South.  150,  43  L.  B.  A.  (N.  S.)  87, 
where  the  court  used  this  language: 

"The  meager  facts  before  ns,  although  inter- 
preted with  favor  to  the  appellant,  present  the 
case  of  a  mere  permi.saiye  use  of  the  father's 
vehicle  by  the  son  for  his  own  purposes  of  busi- 
ness or  pleasure.  On  what  principle  can  it  be 
said,  in  this  state  of  the  case,  that  the  son  was 
the  servant  of  the  defendant  and  acting  within 
the  course  or  scope  of  his  employment?  It 
seems  clear  that  the  ordinary  rule  of  master 
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and  gervant  has  no  application  to  each  a  case, 
a;id  prior  to  the  advent  of  the  automobile,  the 
contrary  doctrine  had  no  general  currency  in 
this  country  or  England.  [Citing  many  cases 
and  continuing:]  We  find  Daily  v.  Maxwell,  152 
Mo.  App.  415,  133  S.  W.  351,  Stowe  v.  Morris, 
147  Ky.  aS6,  144  S.  W.  52,  39  L.  R.  A.  (N.  S.) 
224,  and  Moon  t.  Matthews,  227  Pa.  488,  76 
AO.  219,  29  K  R.  A.  CN.  S.)  856,  136  Am.  St. 
Rep.  902,  referred  to  as  sustaining  appellant's 
contention  for  appellee's  liability  in  this  case. 
The  first  named  of  these  cases  is  closely  in  point, 
and  does  clearly  hold  with  the  appellant  In 
the  second  there  were  members  of  the  family, 
other  than  the  driver,  in  the  machine.  The 
third  may  be  discriminated  on  the  very  substan- 
tial ground  that  the  machine  was  being  operat- 
ed by  a  driver  regularly  employed  for  the  pur- 
pose. The  doctrine  contended  for  amounts  to 
this:  That  the  pleasure  of  the  family  in  its  nt- 
most  detail  is  the  business  of  the  father.  As 
applied  to  the  case  at  hand,  it  means  that  the 
son,  in  pursuit  of  his  own  pleasure,  with  an 
automobile  owned  by  his  father,  was  engaj^ed 
in  the  business  of  the  father.  But  the  doctrine, 
we  think,  has  no  firm  foundation  in  reason  or 
common  sense.  In  theory  it  overlooks  well- 
settled  principles  of  law;  in  practice  it  would 
interdict  the  father's  generosity,  and  his  reason- 
able care  for  the  pleasure  or  even  the  well-being 
of  his  children  by  imposing  a  universal  respon- 
sibility for  their  acts.  As  said  in  Doran  v. 
Thomsen,  76  N.  J.  Law,  756,  71  Atl.  296,  19 
I,.  R.  A.  (N.  S.)  335,  131  Am.  St.  Rep.  677: 
'It  would  subject  a  parent  to  liability  if  he 
bought  for  his  son  a  baseball  or  for  bis  daughter 
a  golf  club,  and,  by  permitting  them  to  be  used 
by  his  children  for  their  appropriate  purposes 
injury  occurred.  It  bases  the  creation  of  the 
relation  of  master  and  servant  upon  the  purpose 
which  the  parent  had  in  mind  in  acquiring 
ownership  of  the  vehicle  and  its  permissive  use 
by  the  child.  This  proposition  ignores  an  essen- 
tial element  in  the  creation  of  that  status  as 
to  third  persons;  that  such -use  must  he  in  fur- 
therance of,  and  not  apart  from,  the  master's 
service  and  control,  and  fails  to  distinguish  be- 
tween a  mere  permission  to  use  and  a  use  sub- 
ject to  the  control  of  the  master  and  connected 
with  his  affairs.'  In  the  case  from  which  we 
have  just  quoted  it  was  held,  on  facts  substan- 
tially identical  with  those  in  the  case  at  bar, 
that  the  owner  of  the  automobile  and  father 
of  the  driver  was  not  liable.  So  in  Maher  v. 
Benedict,  123  App.  Div.  579,  108  N.  Y.  Supp. 
228.  The  same  conclusion  finds  support  in 
Smith  V.  Jordan,  211  Mass.  269,  97  N.  K.  761, 
which  case  is  stated  and  commented  upon  in  7o 
Cent.  Ia  J.  43,  as  follows:  'Thus,  in  the  Massa- 
chusetts Case,  a  father  purchased  an  automobile 
for  the  use  of  his  family,  and  his  minor  son  was 
the  only  member  of  the  family  licensed  to  op- 
erate it.  The  wife  had  permission  to  use  it  at 
her  pleasure,  and  the  son  was  expected  to  obey 
any  request  of  his  mother  to  take  her  out  in 
the  car.  Plaintiff  was  injured  by  the  son's  ne{f- 
ligence  when  he  was  taking  his  mother  out,  at 
her  request  The  court  said:  'If,  instead  of 
hiring  a  stranger,  the  father  chose  to  have  the 
same  work  performed  by  his  minor  son,  to  whose 
time  and  services  he  was  entitled  as  a  matter  of 
law,  it  could  not  be  ruled  as  a  matter  of  law 
that  a  jury  might  not  find  the  business  to  be 
that  of  the  father.  This  is  not  a  case  of  mere 
permissive  use  of  the  father's  vehicle  by  the  son 
for  his  own  pleasure.'  This  authority,  there- 
fore, might  even  be  deemed  against,  rather  than 
in  support  of,  the  principal  case  (Stowe  v.  Mor- 
ris, supra),  especially  when  it  was  stated  in  an- 
other part  of  the  opinion:  'If  the  act  is  not  done 
by  the  son  in  furtherance  of  the  father's  busi- 
ness, but  in  performance  of  some  independent 
design  of  his  own,  the  father  is  not  liable.'  Lia- 
bility was  placed  merely  on  the  fact  that  there 
was  room  in  the  evidence  for  the  jury  to  find 
tliat  a  request  by  defendant's  wife  was  equiva- 


lent to  direction  bj  him  for  his  son,  aa  his  hired 
man,  to  perform  for  him  a  Mrvice." 

In  Doran  t.  Thomsen,  76  N.  J.  Law,  754, 
71  Ati.  296,  19  L.  R.  A.  (N.  S.)  335,  131  Am. 
St  Rep.  677,  the  father  owned  an  automo- 
bile, which  he  kept  upon  bis  premises,  and 
his  daughter,  about  19  years  of  age,  was  ac- 
customed to  drive  It,  and  did  80  whenever 
she  felt  like  It;  "asking  permission  to  use  It 
when  she  felt  like  It;  asking  permission  to 
use  It  when  the  father  was  at  home,  but 
when  not  at  home  took  It  sometimes  with- 
out permission.  There  was  no  proof  that 
the  daughter  was  actually  employed  by  the 
father  to  operate  the  machine.  The  court 
said: 

"No  other  member  of  the  family  was  with 
her;  so  that  the  machine  at  the  time  was  being 
run  by  the  daughter  upon  no  errand  of  the  fa- 
ther." 

She  was  allowed  to  operate  the  machine 
from  time  to  time,  and  drove  It  whenever  sbe 
felt  like  it,  as  also  did  her  brother;  and  de- 
fendant testified  that  he  bought  the  machine 
"for  our  own  use,"  the  same  as  a  person 
might  buy  a  horse  or  carriage  for  the  fami- 
ly, and  that  It  was  operated  mostly  by  his 
son  and  daughter.  On  the  day  of  the  acci- 
dent the  father  was  absent  In  New  lork 
City,  and  did  not  know  that  his  daughter 
was  Intending  to  use  the  automobile,  but  be 
knew  that  she  did  use  it  whenever  she  de- 
sired to  do  so.  On  this  oocasion  she  took 
It  of  her  own  accord  without  asking  permis- 
sion, and  had  three  friends  in  the  car  with 
her  and  was  out  for  her  own  pleasure.  In 
this  case  against  the  father  on  account  of 
the  daughter  negligently  iniurlng  a  person 
in  the  highway,  it  was  held  that  such  proof 
was  not  sufficient  to  constitute  the  daughter 
a  servant  or  agent  of  the  master,  and  that  a 
motion  for  direction  of  a  verdict  for  the  de- 
fendant should  have  prevailed.  This  case 
was  well  coosidered  and  many  authorities 
cited,  and  as  said  by  counsel  for  defendants: 

"The  facts  are  in  many  respects  similar  to  the 
case  at  bar,  but  the  case  at  bar  is  even  stronger 
on  behalf  of  the  father  for  the  reason  that  de- 
fendant J.  E.  Hogan  was  directed  never  to  use 
the  car  without  first  asking  permission  of  his 
father  or  mother,  and  on  the  day  of  the  accident 
in  question  was  using  the  machine  in  direct  vio- 
lation of  this  injunction." 

In  Riley  v.  Roach,  168  Mich.  294,  134  N. 
W.  14,  37  L.  R.  A.  (N.  S.)  834,  it  was  held  that 
if  the  owner  of  an  automobile,  upon  leaving 
home,  instructs  the  chauffeur  not  to  take  the 
machine  out  without  orders  from  himself  or 
wife,  he  is  not  liable  for  Injury  done  by  the 
machine  whUe  it  Is  being  used  to  take  out 
one  of  his  guests,  his  wife's  sister,  but  when 
so  used  it  was  not  with  the  expressed  con- 
sent of  the  owner  or  his  wife.  In  B.  &  R. 
Company  v.  McLeod  (Alberta)  L.  R.  7  0.  L.  R. 
579,  a  son  was  held  to  be  using  the  automo- 
bile for  his  own  purpose,  and  not  to  be  actlnc 
as  his  father's  agent  at  the  time  the  accident 
occurred,  where  it  appeared  that  he  had 
driven  his  father's  car  for  three  years,  ami 
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had  an  opportunity  to  take  tbe  car  and  aae  It 
whenever  be  liked.  That  on  the  day  of  the 
accident,  he  went  to  the  garage,  took  the 
car  for  a  ride  with  some  friends,  and  during 
the  course  of  the  ride  the  accident  occurred. 
The  court  approved  the  decision  in  Doran  ▼. 
Thomsen,  76  N.  J.  Law,  754,  71  Atl.  296, 19  U 
R.  A.  (N.  S.)  835, 131  Am.  St  Rep.  677,  where 
the  parent  was  held  not  liable  in  a  case 
where  the  child  was  using  the  car  alone  for 
hor  own  purposes.  In  Tanzer  v.  Read,  160 
App.  Div.  584,  145  N.  Y.  Supp.  708,  the  wife 
was  drivlDg  the  car  purchased  for  family 
use.  She  was  out  for  her  own  pleasure,  and 
the  courts  held  that  while  engaged  in  sudi 
recreation  she  was  not  In  any  sense  acting 
aa  her  husband's  agent,  even  though  she 
utilized  his  property  as  a  means  for  pleas- 
ure. In  BYtrthing  v.  Strouse,  172  App.  Div. 
523,  158  N.  T.  Supp.  841,  the  court  held  that 
there  was  no  presumption  that  the  defend- 
ant's wife  was  in  his  service  and  engaged  in 
his  business,  and  that  the  principle  of  re- 
spondeat superior  does  not  apply  where  it 
appeared  that  the  wife  was  using  the  car 
alone  for  her  own  purposes,  although  the 
husband  had  given  her  authority  to  use  it 
for  pleasure,  or  for  any  purpose  whatever. 

The  case  of  Heissenbuttel  v.  Meagher,  162 
App.  Mv.  752,  147  N.  Y.  Supp.  1087,  Is  "on 
all  fours"  with  the  case  at  bar.  The  opin- 
ion Is  abort  And  to  the  point.  In  discussing 
the  question  the  court  said: 

"The  plaintiff,  while  standing  in  a  public 
street  waiting  for  a  surface  car,  was  struck 
and  injured  by  an  automobile  belonging  to  de< 
fendant  and  driven  b^  bis  son,  a  young  man 
24  years  of  age.  This  son  was  pursuing  his 
xtudies  as  a  law  student,  and  lived  with  hla 
father  as  a  member  of  his  family.  The  auto< 
mobile  was  a  pleasure  vehicle  kept  by  defendant 
for  the  use  of  himself  and  his  family.  Mis  sou 
was  privileged  to  use  it  for  his  individual  pur- 
poses, whenever  he  so  desired.  It  was  cus- 
tomary also  for  the  son  to  act  as  chauffeur  of 
the  car  when  it  was  used  by  defendant  or 
other  members  of  tbe  family.  On  the  occasion 
of  the  accident,  the  son  bad  taken  the  car  out 
for  a  pleasure  drive,  accompanied  %y  several  of 
his  friends.  Neither  defendant  nor  any  other 
member  of  bis  family,  except  his  son,  was  in 
the  party.  It  is  evident  from  these  facts  that 
when  tbe  accident  happened  the  car  was  neither 
expressly  oor  constructively  in  the  use  or  serv- 
ice of  tue  defendant,  and  that  in  driving  the 
car  the  son  was  in  no  way  acting  as  the  de- 
fendant's agent.  I7nder  these  circumstances,  we 
hold  tliat  defendant  is  not  liable  for  bis  son's 
n^Ugent  operation  of  the  car.  Tbe  principle  in- 
volved has  been  applied  in  so  many  cases  that 
the  citation  of  but  a  few  will  suffice:  Tanzer 
V.  Read,  160  App.  Div.  584,  145  N.  Y.  Supp. 
121 ;  *  •  *  Cunningham  v.  Castle,  127  App. 
Div.  580,  111  N.  Y.  Supp.  1057:  Maher  v. 
Benedict,  123  App.  Div.  579,  108  N.  Y.  Supp. 
228.  Tbe  judgment  and  order  appealed  from 
should  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur." 

In  Loebr  t.  Abell,  174  Mich.  590,  140  N. 
W.  926,  It  was  hrid  that  a  father  is  not  liable 
for  the  negligence  of  his  minor  son  when  us- 
ing the  automobile  with  the  father's  permis- 
sion,  but  for  bis  own  pleasure ;  the  son  being 
a  licensee  only.  In  Armstrong  v.  Sellers,  182 
Ala.  582,  62  Soutb.  28,  It  was  held  tbat  tbe 


owner  of  an  automobile  who  habitually  con- 
sented to  his  wife's  use  of  the  machine  is  not 
liable,  in  the  absence  of  statute,  to  one  run 
down  by  the  machine  which  was  being  driven 
by  a  third  person,  who  had  the  privilege  to 
use  the  machine,  and  with  whop  the  owner's 
wife  was  riding.  In  Schumer  v.  Register,  12 
Ga.  App.  743,  78  S.  E.  731,  it  waa  held  that 
no  cause  of  action  was  set  forth  against  the 
owner  of  an  automobile  by  a  count  which  al- 
leged that  the  defendant,  a  widow,  having 
exclusive  control  of  her  minor  daughter,  was 
the  owner  of  an  automobile,  and  that  the 
daughter  was  riding  in  it,  having  authority 
and  command  over  Its  movement,  and  that  It 
was  being  driven  by  a  third  party,  when  It 
was  negligently  run  into  the  plaintiff.  It 
was  further  held  that  this  count  would  set 
forth  no  cause  of  action  tinder  a  statute 
making  every  person  liable  for  the  torts  com- 
mitted by  his  child  or  servant  by  his  com- 
mand, or  in  the  prosecution  of  bis  business, 
althongh  an  amendment  of  the  count  alleged 
that  the  automobile  was  kept  for  the  Comfort 
and  pleasure  of  the  owner's  family  who  were 
authorized  to  use  it  at  any  time  for  their 
pleasure ;  It  being  held  that  In  order  to  ren- 
der the  parent  liable  under  such  statute,  the 
child  must  have  been  engaged  in  bis  parent's 
business.  In  McFarlane  v.  Winters,  47  Utah, 
598,  155  Pac.  437  [h.  R.  A.  1916D,  618],  where 
all  the  authorities  are  reviewed,  the  court 
in  speaking  of  the  rule  announced  by  the 
Missouri  Courts  of  Appeals  says: 

"Such  a  doctrine,  in  the  ordinary  affairs  of 
life,  would  be  monstrous  to  say  the  least.  But, 
if  it  were  assumed  that  a  distinction  should  be 
made  between  automobiles  and  other  vehicles 
and  instrumentalities,  it  should  be  made  by  the 
Legislature,  the  lawmaking  power,  and  not  by 
the  courts  who  merely  declare  the  law  as  they 
find  it.  We,  however,  can  conceive  of  neither 
reason  nor  logic  in  attempting  to  make  such  a 
distinction." 

In  Llnville  t.  Nlssen,  162  N.  C.  95,  77  S.  B. 
1096,  where  a  son  about  20  years  old  was 
driving  with  three  of  his  friends  in  the  car, 
there  was  evidence  that  the  car  was  maiu- 
tained  for  the  use  of  the  owner  and  his  fam- 
ily. There  the  court  held  that  the  trial 
judge  should  have  directed  a  nonsuit  as  to 
the  father,  for  the  reason  that  the  evidence 
is  undisputed ;  that  the  son  at  the  time  of 
tbe  accident  was  not  engaged  In  any  business 
for  the  owner,  but  was  about  his  own  busi- 
ness or  pleasure,  and  no  jury  question  was 
raised  on  that  point.  This  Is  one  of  the 
many  cases  which  hold  as  a  matter  of  law 
that  the  father  Is  not  liable.  In  commenting 
upon  the  latter  case,  the  University  of  Mis- 
souri Bulletin,  vol.  15,  No.  34,  liaw  Series  5, 
December,  1914,  said: 

"The  statement  from  Doran  v.  Thomsen, 
above  quoted,  points  out  the  fallacy  of  the  Mis- 
souri cases.  The  creation  of  the  relation  of 
master  and  servant  should  not  be  based  upon 
the  purpose  which  the  parent  had  in  mind  in 
buying  the  automobile  and  the  permissive  use 
by  a  member  of  his  family.  One  might  keep  an 
automobile  for  the  use  of  the  members  of  a 
(^ub,  tite  students  of  a  certain  school,  the  real- 


Digitized  by  LjOOQIC 


292 


200  SOUTHWESTERN  REPORTER 


(Mo. 


dents  of  a  certain  town,  or  for  the  (eneral  pub- 
lic; yet  who  will  say,  in  case  he  permits  such 
persons  to  use  the  machine  and  they  injure  a 
third  party,  that  the  relation  of  master  and 
servant  existed,  and  that  in  using  the  auto- 
mobile for  one  of  the  purposes  for  which  it  was 
bouebt  the  clubman  or  the  student,  or  a  member 
of  the  general  public,  was  in  the  business  of  the 
owner,  and  that  he  is  therefore  liable  for  their 
acts.  If  public  interest  demands  that  owner- 
ship coupled  with  a  permissive  use  of  an  auto- 
mobile by  a  member  of  the  owner's'  family  be 
made  a  basis  of  liability  for  injuries  to  third 
parties,  this  result  can  be  reached  only  by  a 
departure  from  the  established  law  of  agenc;'. 
It  is  submitted  that  Sturgis,  J.,  was  right  in 
holding  Hays  v.  Hogan  in  conflict  with  Walker 
V.  Wabash  Hailroad  [121  Mo.  575,  26  S.  W. 
.'{60,  24  Lr.  R.  A.  363.  42  Am.  St  Rep.  547]  and 
(iarretsen  v.  Duenckel.  Suppose,  however,  a 
frail  son,  or  one  injuring  his  health  by  too 
zealous  an  application  to  work :  His  affection- 
ate, though  wealthy,  father  is  much  concerned. 
He  buys  a  machine,  and  tells  his  son  to  use  it 
in  the  pursuit  of  health  and  pleasure.  While 
thus  pursuing,  the  son  pursues  and  runs  down 
the  plaintiff  instead.  If  these  facts  could  be 
proved,  a  not  unwilling  jury  might  find  that  the 
son's  frolic  was  not  'a  frolic  of  his  own,'  but 
really  of  his  father's.  The  question  is  whether 
any  father  does  this.  It  is  submitted  that  most 
of  them  do  not.  Such  an  idea  of  vicarious  en- 
joyment is  far  too  fanciful— as  much  so  in  the 
case  of  an  automobile  as  it  would  be,  for  in- 
stance, if  the  father  bought  a  pair  of  roller 
skates  for  the  son,  or  told  him  to  use  the  family 
roller  skates.  The  argument  might  as  well  be 
extended  to  a  chauffeur  who  is  occasionally  al- 
lowed the  use  of  the  car  so  that  he  will  be 
more  satisfied  with  his  work,"  and  concludes 
the  discussion  with  the  remark:  "Let  not  the 
ancient  maxim  be  transformed  to  read :  'Qui 
facit  per  auto  facit  per  se.' " 

In  Case  and  Comment,  August  number, 
1815,  at  page  220,  in  an  article  by  Joseph  T. 
Wlnslow  of  the  Massachusetts  bar  on  the 
subject  of  the  owner's  liability  for  Injury  oc- 
curring while  the  automobile  is  being  used 
by  members  of  bis  family,  announces  the 
general  rule  to  be  that: 

"A  father  cannot  be  held  liable  for  the  negli- 
gent operation  of  his  car  by  his  son  merely  be- 
cause he  owned  the  car,  or  because  he  permitteil 
the  son  to  drive  it  whenever  he  wished,  or  be- 
cause the  driver  was  his  son." 

And  after  reviewing  the  authorities  he 
says  in  the  summary  (page  226) : 

"It  seems  that  where  a  child  acts  as  the 
chauffeur  for  the  family,  of  a  car  kept  for  fam- 
ily purposes,  the  owner  will  generally  be  held 
liable  for  injuries  resulting  from  tlie  negligent 
operation  of  the  car  by  the  child  while  be  is 
driving  it  for  other  members  of  the  owner's 
family  who  have  permission  to  use  it.  It  ap- 
pears, however,  that  where  a  child  or  member  of 
the  owner's  family  at  the  time  an  injury  oc- 
curs in  driving  the  car  for  his  or  her  own  pur- 
]>ose,  the  owner  will  not  as  a  rule  be  liable, 
although  the  Missouri  Court  of  Appeals  in 
some  cases  lias  taken  the  view  that  a  parent 
may  be  held  liable  under  such  circumstances  if 
the  car  was  one  which  was  kept  for  general 
family  use,  upon  the  theory  that  it  was  being 
used  by  the  owner's  agent  for  one  of  the  pur- 
poses tor  which  it  was  kept  by  him.  In  case 
the  owner  of  a  car  kept  for  family  use  fur- 
nishes a  chauffeur,  other  than  a  member  of  his 
family,  he  is  ordinarily  liable  for  injury  occur- 
ring while  the  chauffeur  is  driving  the  car  un- 
der orders  of  some  member  of  the  owner's  fam- 
ily." 

The  writer  concludes  by  stating  that  the 
CMses   decided   tv   tlie   Ml^^nrl   appellate 


courts  are,  in  bis  opinion,  anaoond  upon 
principle,  and  unsupported  by  the  wel^^t  of 
authority. 

[S]  After  a  careful  consideration  of  all 
the  authorities  cited,  we  have  reached  the 
same  (wnclusion,  and  hold  that  the  mere 
ownership  of  an  automobile  purchaaed  by  a 
father  for  the  use  and  pleasure  of  himself 
and  family  does  not  render  him  liable  iu 
damages  to  a  third  person  for  injuries  sus- 
tained thereby,  through  the  negligence  of  bis 
minor  son  while  operating  the  same  on  a 
public  highway,  in  furtherance  of  his  own 
business  or  pleasure;  and  the  fact  that  be 
had  the  father's  special  or  general  permis- 
sion to  so  use  tbe  car  is  wholly  immaterial. 

[4]  III.  It  ta  next  insisted  by  the  coansel 
for  plaintiff  tliat  tbe  ownenbip  of  tlie  car 
by  tbe  father,  and  that  it  was  being  drivoi 
by  bis  son  at  tbe  time  of  the  injury  with  the 
former's  consent,  raises  a  presumption  that 
the  latter  was  acting  within  the  scope  of  taia 
authority,  and  therefore  tbe  bnrd«i  of  proof 
rests  upon  the  father  to  show  the  contrary. 
Tbe  vice  of  this  insistence  consists  in  aasum- 
ing  that  the  ownership  of  the  car  by  tbe 
father  and  his  consent  of  its  use  by  tbe  son 
constituted  tbe  latter  bis  agent  and  servant, 
and  therefore  at  tbe  time  of  tbe  injury  tbe 
car  of  R.  S.  Hogan  was  being  driven  by  bis 
servant  J.  E.  Hogan.  That  is  non  seqnitur. 
That  sequence  would  no  more  follow  in  tbi« 
case  than  it  would  in  a  case  where,  tt  a  mem- 
ber of  this  court  should  lend  his  car  to  a 
friend  to  drive  to  Fulton,  and  while  en  route 
he  should  negligently  run  over  and  injure  a 
third  person.  In  both  cases  the  agency  would 
have  to  be  first  established,  and  then,  and 
not  until  then,  would  the  presumption  arise 
that  tbe  son  or  friend  was  acting  within  tbe 
scope  of  his  authority,  and  thereby  shift  tbe 
burden  of  proof  upon  the  father.  Guthrie  v. 
Holmes,  supra. 

[6]  Moreover,  if  tbe  insistence  of  counsel 
for  plaintiff  is  correct,  then  the  court  would 
be  required  to  enforce  one  presumption  upon 
another,  namely:  First,  that  the  son  was 
the  agent  of  the  father ;  and,  second,  that  the 
agent  was  acting  within  the  scope  of  his 
authority.  This  Is  never  done.  A  presump- 
tion must  be  based  upon  a  fact,  and  not  upon 
Inference  or  upon  another  presumption.  Tar- 
nell  V.  Kansas  City,  Ft.  Scott  &  Memphis  Ry. 
Co..  113  Mo.  570,  21  S.  W.  1,  18  L.  R.  A.  589 ; 
Blgelow  V.  Metropolitan  Street  Ry.  Co.,  48 
Mo.  App.  367;  State  v.  Lackland,  136  Mo. 
26,  37  S.  W.  812 ;  Gllck  v.  Kansas  City  et  al., 
57  Mo.  App.  97. 

[(]  The  same  rule  governs  expert  opin- 
ions. It  is  not  proper  to  predicate  an  expert 
opinion  upon  another.  They  must  be  based 
either  upon  facts,  or  facts  assumed  to  be  true 
stated  in  the  hypothetical  questiffli.  McAnany 
V.  Ilenrid,  238  Mo.  103,  141  S.  W.  633.  The 
points  so  far  decided  affect  R.  S.  Hogan,  tbe 
father  alone,  but  the  remaining  questions  are 
common  to  both  defendants. 

£7]  IV.  Counsel  for  defendants  contend  that 
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Kcttons  8  and  8  of  tbe  act  of  1911  (Laws 
1911,  p.  322),  requiring  the  operator  of  an 
aotomobUe  upon  a  public  highway  to  stop 
the  same  when  signaled  to  so  do,  by  a  driver 
of  a  train  of  horses,  etc.,  and  to  exercise  the 
highest  degree  of  care,  etc.,  are  unconstitu- 
tional, null,  and  void.  This  contention  is 
not  well  founded.  Ttiis  court  In  the  case  of 
State  V.  Swagerty,  203  Mo.  517,  102  S.  W. 
iS3,  10  L.  R.  A.  (N.  S.)  001.  120  Am.  St.  Rep. 
871,  11  Ann.  Cas.  725,  held  the  act  of  1903, 
approved  March  23,  1903  (Laws  1903,  p.  162), 
which  for  the  purposes  of  this  case  is  prac- 
tically the  same  as  the  act  of  Idll,  was 
coDstitntional.  That  case  had  received  the 
approval  of  this  court  In  the  cases  of  City  of 
St.  Louis  V.  Hammond,  199  S.  W.  411,  and 
noper  V.  Greenspon,  198  S.  W.  1107,  both 
decided  at  the  present  term  of  this  court,  the 
latter  in  banc,  neither  of  which  have  yet  been 
ofHdally  reported.  We  therefore  rule  this 
contention  against  the  defendants. 

[I]  V.  Counsel  for  defendants  insist  that 
the  order  of  the  trial  court  granting  the  new 
trial  was  proper  for  the  reason  that  the  ver- 
dict of  the  Jury  was  so  indefinite  and  uncer- 
tain that  a  valid  judgment  could  not  be 
rendered  thereon.  The  following  is  a  copy 
of  the  verdict : 

"We,  the  jury,  find  the  issues  in  favor  of  the 
plaintitF  and  against  both  defendants  J.  £3. 
Hagan  and  R.  8.  Hogan  and  assess  ber  dam- 
ages at  the  sum  of  |6,500,  Six  Thousand  $6.00 
Dollars." 

In  support  of  the  verdict  six  of  the  Jurors 
filed  affidavits  stating  that  the  amount  of  the 
venlict  agreed  upon  by  the  Jury  was  for  the 
sum  of  $6,500. 

[II  That  sndi  affidavits  are  competent  is 
no  longer  an  open  question  in  this  8tat& 
State  V.  Underwood.  57  Mo.  40,  loc.  dt  52; 
State  V.  Bush,  96  Mo.  199,  loc.  clt.  206,  8  S. 
W.  221 ;  Devoy  v.  St  Ix>uis  Transit  Co.,  182 
-Vlo.  197,  loe.  clt  218,  219,  91  S.  W.  140.  The 
reports  of  other  conrts  are  also  rich  with 
such  rallngB.  Hamburg-Breman,  etc.,  Co.  v. 
Pelzer  Mfg.  Co.,  76  Fed.  481.  22  C.  C.  A.  283 ; 
Capen  v.  Stoughton,  16  Gray  (Mass.)  364; 
West  V.  Banic,  63  Ga.  230;  Heinliln  v.  Bar- 
brey,  40  Ga.  loe  cit  252;  Mattox  v.  United 
States,  146  U.  S.  loc.  cit.  148,  13  Sup.  Ct. 
50.  36  L..  Ed.  917 ;  Davis  v.  Huber  et  al.,  119 
Iowa.  96,  93  N.  W.  78;  Jaclcson  v.  Dlclien- 
sctt,  15  Johns.  (N.  Y.)  309,  8  Am.  Dec.  2.36; 
Peters  v.  Fogarty,  55  N.  J.  Law,  3S6,  26  Atl. 
855;  I>alrymple  v.  W^illiams,  63  N.  Y.  361, 
20  Am.  Rep.  544;  Wolfgram  v.  Town  of 
Schoepke,  123  Wis.,  19,  100  N.  W.  1054,  3 
Ann.  Cas.  398. 

When  we  read  the  verdict  in  this  case  in 
the  ligbt  of  the  affidavits  filed,  there  can  he 
no  reasonable  doubt  but  what  the  Jury  agreed 
upon  the  sum  of  $6,500  as  the  amount  there- 
of. This  is  also  manifest  from  the  figures 
tajSOO,  the  first  sum  stated  therein,  but  when 
the  attempt  was  thereafter  made  to  state  the 
amonnt  In  words,  the  scrivener  wrote  the 
words  "Six  niousand,"  and  for  some  reason 


undisclosed  added  "$5.00  Dollars,"  thereby 
mailing  tl>e  entire  verdict  as  to  the  amount 
read,  "at  the  sum  of  $6,500,  Six  Thousand 
$5.00  Dollars."  It  is  perfectly  clear  from 
the  face  of  the  entire  record,  that  is,  the  peti- 
tion, answer,  evidence,  verdict,  and  affidavits 
filed,  that  through  inadvertence  the  scrivener 
placed  the  punctuation  point  before  instead 
of  after  the  last  two  naughts  found  iu  the 
verdict.  Had  it  been  placed  after  them  in- 
stead of  before,  both  statements  of  the 
amount  would  have  corresponded,  and  this 
question  would  not  have  been  here;  but  as 
it  stands,  it  contradicts  the  remainder  of  the 
verdict  and  the  afUdavits,  but  if  transposed 
the  entire  verdict  becomes  harmonious  and 
in  l^eeping  with  the  record,  as  before  stated. 
This  view  of  the  verdict  was  taken  by  the 
Court  of  Appeals  in  the  case  of  Gurley  v. 
O'Dwyer,  61  Mo.  App.  348.  In  that  case  the 
suit  was  on  a  promissory  note  for  $103.70, 
and  the  Jury  returned  the  following  verdict: 
"We,  the  jurors,  do  find  a  verdict  in  favor  of 
the  plaintiff  for  $1.12,  16-100." 

The  court  rendered  judgment  therein  for 
the  sum  of  $112.16.  Thereupon  the  defendant 
moved  the  court  set  aside  verdict  and  judg- 
ment, and  enter  Judgment  on  the  verdict  for 
$1.12  and  16-100,  according  to  the  literal  find- 
ing of  the  jury,  which  it  was  contended  was 
a  perfect  verdict,  for  $1.12i»/,oo.  and  there- 
fore the  court  had  no  authority  to  change  it 
to  $112.16.  In  passing  upon  that  question, 
the  St  Louis  Court  of  Appeals  said: 

"Touching  the  second  complaint,  we  see  no 
reason  why  an  inaccurate  punctuation  should 
destroy  a  verdict  which  is  responsive  to  the 
issues,  any  more  than  inaccurate  grammar  or 
spelling,  so  long  as  the  meaning  of  the  verdict 
is  perfectly  clear  in  the  light  of  surrounding 
circumstances.  In  State  v.  McNamara,  100  Mo. 
100,  13  S.  W.  93S.  the  jury  in  their  verdict 
assessed  the  defendant's  punishment  to  two 
years  in  the  'Pertentiary!'  In  Snyder  v.  Unit- 
ed States,  112  U.  S.  216,  5  Sup.  Ct.  118,  28 
L.  Kd.  697,  the  jury  made  a  still  greater  blunder 
in  spelling.  Both  Supreme  Courts  held  that  the 
meaning  was  perfectly  plain,  and  that  the  ver- 
dict was  good.  In  the  case  at  bar  there  was 
no  pretense  that  anything  was  paid  on  the 
note.  The  only  defense  interposed  was  non  est 
factum.  As  the  verdict  for  the  jury  was  for 
the  note  with  interest,  and,  as  that  is  the  only 
verdict  which  they  could  have  rendered  in  con- 
formity with  the  evidence,  provided  they  found 
for  the  plaintiff  at  all,  the  court  did  not  err 
in  entering  the  verdict  according  to  the  obvious 
intent  of  the  jury,  and  rejecting  the  literal 
reading  or  erroneous  punctuation.  Besides  t^i.s, 
we  are  lM>und  to  assume  in  support  of  the  ac- 
tion of  the  court  that  the  verdict  was  read  to 
the  jury,  as  is  universally  done,  and  that  they 
assented  to  it  as  a  verdict  for  $112.16.  We 
have  never  heard  of  a  jury  goin^  down  to  frac- 
tions of  a  cent  in  their  calculation  of  damagen. 
Section  2100  of  the  Revised  Statutes  of  1K89 
provides  that  errors  not  affecting  substantial 
rights  of  the  adverse  parties  shall  be  disre- 
garded." 

And  we  fully  agree  with  the  Court  of  Ap- 
peals In  saying  there  Is  no  reason  why  an  In- 
accuracy In  punctuation  should  destroy  a  ver- 
dict which  is  responsive  to  the  Issues  any 
more  than  Inaccuracy  in  grammar  or  spelling 
so  long  as  the  meaning  of  the  verdict  is  per- 
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fectly  dear  in  the  ligbt  of  the  surronndlng 
facts  and  drcmnstances.  No  one  can  read 
this  verdict  In  the  light  of  the  facts  and  cir- 
cumstances disclosed  by  tills  record  and  reach 
any  other  conclnslon  than  that  It  was  the  in- 
tention of  the  Jury  to  find,  and  did  find,  for 
the  plaintiff  in  the  sum  of  16,000.  This  point 
is  ruled  against  defendants. 

(1«]  VI.  It  was  flnaUy  Insisted  that  the 
court  properly  granted  a  new  trial  because 
the  verdict  was  excessive.  We  have  carefully 
examined  the  evidence  upon  this  point  and 
are  of  the  opinion  that  this  Insistence  is  not 
well  grounded.  Whilst  It  is  true  the  evidence 
shows  the  deceased  was  57  years,  with  one 
le;;  off  six  inches  below  the  knee,  and  one 
arm  was  somewliat  smaller  than  the  other, 
yet  it  further  shows  that  he  supported  him- 
self and  family,  composed  of  his  wife  and 
eight  children.  Under  that  evidence,  we  are 
unable  to  say  the  verdict  was  excessive. 

We  are  therefore  of  the  <^inlon  that  the 
judgment  of  the  circuit  court  as  to  R.  S.  Ho- 
gan  should  be  alHrmed,  and  reversed  and  re- 
manded as  to  J.  E.  Hogan,  with  direction  for 
the  oonrt  to  reinstate  the  Judgment  on  the 
verdict,  as  to  him.  It  is  so  ordered.  All 
concnr,  except  BOND,  J.,  absent. 


STATE  ex  rel.  RIESMETER  v.  HOLTCAMP, 
Probate  Judge.    (So.  20370.) 

(Supreme  Ck>urt  of  Missouri.     In  Banc.     Dec. 

22,  1917.    Rehearing  Denied  Jan. 

19,  1918.) 

1.  MANDAinrs   «=>42— Appointment— PowKES 

OF  COTTBT. 

The  supervising  court  can  compel  the  judge 
of  probate  to  appoint  an  administrator  in  ac- 
cordance with  specific  statutory  provisions  des- 
ignating the  persoDfl  and  the  order  in  which  they 
are  entitled  to  appointment. 

2.  E^XECDTOBS    AND    ADMINISTBATOBS    ^=3l7(2) 
— ArPOINTMENT— RlOUT    TO    APPOINTMENT. 

Where  an  administrator  was  appointed  upon 
renunciation  of  the  other  heirs  in  his  favor,  and 
be  died,  and  the  other  heirs  then  renounced  the 
right  in  favor  of  another  of  them  entitled  to  be 
appointed  under  Rev.  St.  1909,  §  15,  stating  the 
order  of  appointment,  she  was  entitled  to  be 
appointed  administrator  de  bonis  non  in  view  of 
seraon  54,  requiring  such  letters  to  be  granted 
to  those  to  whom  the  administration  would 
have  been  granted  if  the  original  letters  had 
not  been  obtained;  the  original  renuodaticm 
not  operating  in  fevor  of  the  public  administra- 
tor, but  only  in  favor  of  the  specific  heir  first 
noDointed  administrator. 

3.  EXECUTOBS   AND   ADMINISTBATOUS  €=»37(4) 

—Appointment— Right  to  Appointment. 
In  such  case  the  mere  fact  that  the  public 
administrator  three  days  before  and  within  a 
few  hours  of  decedent's  death  filed  notice  re- 
citing contrary  to  the  fact  that  he  had  taken 
charge  of  the  estate  did  not  dislodge  the  juris- 
diction of  the  probate  court  to  appoint  as  ad- 
ministrator de  bonis  non  under  Rev.  St.  1909,  i 
54,  the  heir  whom  the  others  designated  to  be  ad- 
ministrator. 

Mandamus  by  the  State,  on  relation  of 
Anna  Rlesmeyer,  against  Charles  W.  Holt- 
camp,  as  Judge  of  the  Probate  Court  of  the 


City  of  St  liOnlB.     Altematlve  writ  made 
peremptory. 

D.  J.  O'Keefe  and  Rassienr,  Kammerer  & 
Rassieur,  all  of  St  Ix>ul8,  for  relator.  George 
B.  Webster  and  (Yumberg  ft  Russell,  all  of 
St.  liouis,  for  respondent 

BOND,  J.  I.  The  facts  admitted  as  set 
forth  in  our  alternative  writ  of  mandamus 
are  these: 

On  October  23,  1916,  Louis  H.  Haase,  a  St 
Louisan,  died  intestate,  leaving  neither  wife 
nor  child.  His  heirs  at  law  were  Edward  T. 
Haase,  a  brother,  Anna  Rlesmeyer,  a  sister, 
and  several  nieces  and  nephews,  minor  chil- 
dren of  a  deceased  brother  and  sister.  Ho 
died  possessed  of  considerable  real  estate,  be- 
sides personalty  of  over  $2,000. 

In  order  to  secure  the  appointment  of  her 
brother  Edward  T.  Haase,  as  sole  adminis- 
trator of  the  estate  of  her  brother  Louis  H. 
Haase,  Anna  Rlesmeyer  filed  a  waiver  of  her 
right  to  original  letters  of  administration. 
The  waiver  of  her  right  is  as  follows: 
"Hon.  Ghas.  W.  Holtcamp,  Judge  of  the  Pro- 
bate Court  of  the  City  of  St  Louis: 

"We,  the  undersigned  persons  entitled  to  ad- 
minister on  the  estate  of  Louis  H.  Haase,  late  of 
the  dty  of  St.  Louis,  Mo.,  who  died  on  the  23d 
day  of  October,  1916,  hereby  renounce  our  right 
to  administer  on  the  estate  of  said  deceased,  and 
request  that  letters  of  administration  be  ia- 
sued  to  Edward  T.  Haase. 

"[Signed]    Mrs.  O.  Rlesmeyer." 

Upon  the  filing  of  this  rennndatlon  by  An- 
na Rlesmeyer,  letters  were  issued  to  Edward 
T.  Haase,  who  qualified  as  such  administra- 
tor. But  before  the  administration  of  the 
estate  had  been  completed,  on  Hay  13,  1917. 
at  10  o'clock  p.  m.,  Edward  T.  Haase  died. 
On  lilay  14, 1917,  about  9  o'dock  in  the  morn- 
ing, and  as  soon  as  the  ofiSce  of  the  clerk  of 
the  probate  court  was  opened,  Frank  M.  Slat- 
er, public  administrator  of  the  'dty  of  St. 
Louis,  filed  notice  that  he  bad  taken  charge 
of  said  estate  of  Louis  H.  Haase.  This  no- 
tice was  filed  without  the  consent  or  reqnest 
of  any  of  the  heirs  or  creditors  of  the  estate, 
and  the  public  administrator  neither  took, 
nor  made  any  attempt  to  take,  into  his  cus- 
tody or  control  any  assets  belonging  to  the  es- 
tate. 

Thereafter,  on  May  17,  1917^  the  relator 
herein,  Anna  Rlesmeyer,  filed  her  application 
for  letters  of  administration  de  bonis  non, 
together  with  a  motion  to  remove  the  public 
administrator  and  revoke  his  authority  to  ad- 
minister the  estate  This  motion  was  over- 
ruled, and  the  application  by  relator  for  let- 
ters was  denied.  Thereupon  relator  institut- 
ed this  proceeding  for  a  writ  of  mandamus 
directing  Charles  W.  Holtcamp,  Judge  of  the 
probate  court  of  the  dty  of  St  Louis,  to  is- 
sue letters  of  administration  de  bonis  Boa  to 
her. 

[1]  II.  The  power  of  a  supervising  court  to 
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compel  a  judge  of  probate  to  appoint  an  ad- 
ministrator in  accordance  with  tlie  specific 
proTlaioos  of  the  statutes  of  tills  state,  des- 
ignating the  persons  and  order  in  which  they 
are  entitled  to  appointment  as  such,  is  too 
well  settled  for  controversy.  State  ex  rel.  v. 
Holtcamp,  267  Mo.  420.  185  S.  W.  201;  State 
ex  rel.  v.  Fowler,  108  Mo.  470,  18  8.  W.  968; 
nick  ▼.  Schenk,  212  Mo.  276,  110  S.  W.  1074; 
State  ex  rel.  ▼.  Holtcamp,  2G6  Mo.  347,  181 
S.  W.  1007. 

[2]  The  undisputed  facts  In  this  case  show 
that  the  relator  is  the  only  surviving  sister 
of  Tjouis  H.  Haase,  deceased;  that  her  broth- 
er Edward  T.  Haase  was  appointed  sole  ad- 
ministrator upon  the  death  of  Louis  H. 
Haase,  upon  the  renunciation  and  request  of 
relator.  In  the  nature  of  things  this  re- 
nunciation could  not  divest  her  of  any  right 
of  which  she  was  not  apprised  and  which 
was  not  then  in  existence.  It  was  merely  a 
waiver  on  her  part  with  full  knowledge  of 
any  right  to  be  Joined  in  the  original  admin- 
istration of  her  decen.<!ed  brother's  estate.  To 
that  extent  only  did  she  waive  any  rights 
given  her  by  the  statute.  A  waiver  can  never 
be  effective  except  by  intention  and  with 
knowledge  of  the  existence  of  the  right  or 
ihing  intended  to  be  relinquished.  Bishop  on 
Contracts,  |  792:  Hayes  v.  Manning,  263  Mo. 
45,  172  S.  W.  897;  Henderson  v.  Koenlg,  192 
Mo.  690.  714,  91  S.  W.  S8;  Williams  v.  Rail- 
road, 1.53  Mo.  519,  54  a.  W.  689;  Michigan 
Sav.  A  lioan  Assn.  v.  Trust  Cb.,  73  Mo.  App. 
161;  Stlepel  v.  Ass'n,  55  Mo.  App.  224. 

At  the  time  of  the  renunciation  relied  up- 
on by  respondent  as  a  waiver  on  the  part  of 
relator  she  was  entitled  by  virtue  of  the  pro- 
visions of  the  statute  to  be  joined  with  her 
mirvivlng  brother  in  the  administration  of  the 
estate  of  her  deceased  brother,  since  she  and 
her  surviving  brother  were  the  only  compe- 
tent distributees  of  the  estate  of  their  de- 
ceased brother,  who  left  no  wife  nor  child. 
The  statute  affording  her  this  right  is,  to 
wit: 

"Persons  entitlpd  to  priority  In  administer- 
ins— Letters  of  administration  shall  he  (frantpd: 
First,  to  the  hnsband  or  wife ;  seooridly.  to  those 
who  are  entitled  to  distribntion  of  the  estate,  or 
one  or  more  of  them,  as  the  eonrt  or  judpe  or 
clerk  in  vacation,  shall  believe  will  best  man- 
age and  preserve  the  estate."    B.  S.  1909,  §  15. 

Her  waiver  or  renunciation  was  necessarily 
confined,  therefore,  to  the  privileges  accruing 
to  her  under  the  above  statute,  and  hence  was 
totally  without  any  evidentiary  force  as  to 
any  gnbseqnent  right  to  administer  under  the 
statute,  which  provides  for  the  appointment 
of  an  administrator  de  bonis  non  upon  the 
death  or  revocation  of  letters  of  the  previous 
personal  representative  of  the  deceased.  The 
provisions  of  that  statute  applicable  In  such 
cases  are  tliat: 


"Letters  of  administration  of  the  goods  re- 
maining nnadminjatered  shall  be  granted  to 
those  to  whom  the  administration  would  have 
been  granted  if  the  original  letters  had  not  been 
obtained ;  and  the  administrator  shall  perform 
the  like  duties  and  incur  the  like  liabilities  as 
the  former  executors  or  administrators."  B.  S. 
1909,  §  54. 

Relator  never  became  entitled  to  the  priv- 
ileges accorded  to  her  by  the  above-quoted 
terms  of  the  statute  until  after  the  death  of 
her  brother,  the  previous  administrator,  on 
May  13,  1917.  Demonstrably,  therefore,  her 
previous  renunciation  had  no  reference  as  a 
waiver  to  any  privileges  given  by  the  latter 
statute;  for,  when  It  was  made,  those  priv- 
ileges had  not  accrued,  and  she  could  not 
have  known  they  would  ever  accrue.  The 
terms  of  the  renunciation  do  not  purport  to 
waive  the  right  to  be  appointed  administra- 
tor de  bonis  non. 

[3]  III.  When  she  applied  to  the  probate 
court  on  May  17,  1917,  for  the  grant  of  let- 
ters de  bcmls  non,  all  the  remaining  heirs  and 
distributees  Joined  in  that  application,  and 
the  Jurisdiction  of  the  probate  court  was 
thereby  invoked  to  appoint  an  administra- 
tor in  pursuance  of  the  provisions  of  section 
54  of  the  revision  of  1909,  supra.  The  Juris- 
diction of  the  probate  court  then  assumed 
was  not  dislodged  by  the  fact  that  the  pub- 
lic administrator,  without  taking  charge  of 
the  assets  of  the  estate,  three  days  before 
and  within  a  few  hours  of  the  death  of  the 
decedent,  had  filed  a  notice  In  the  office  of 
the  clerk  of  the  probate  court,  reciting,  con- 
trary to  the  fact,  that  he  had  taken  charge 
of  the  estate  of  Louis  H.  Haase.  Re  Estate 
of  Brinckworth,  268  Mo.  86,  95,  186  S.  W. 
1048. 

Whatever  provisional  i>ower  resulted  to  the 
public  administrator  from  the  filing  of  such 
notice  was  superseded  when  the  Jurisdiction 
of  the  probate  court  was  invoked  by  the  pe- 
tition of  the  person  designated  in  the  statute 
as  the  proper  appointee  to  administer  the  un- 
administered  assets  of  Louis  H.  Haase;  for 
then  it  became  the  statutory  duty  of  tbe-pro- 
bate  court  to  proceed  to  appoint  an  admin- 
istrator de  bonis  non.  In  the  performance  of 
that  statutory  duty  the  Judge  of  the  probate 
court  was  not  called  upon  to  pass  upon  any 
waiver  or  renunciation  on  the  part  of  relator, 
for  neither  in  terms  nor  legal  effect  did  her 
renunciation  of  her  right  to  participate  in 
the  original  administration  have  any  refer- 
ence to  rights  which  might  subsequently  ac- 
crue to  her  under  the  statute  applicable  to 
the  appointment  of  an  administrator  de  bonis 
non.  H«ice  no  question  of  judicial  discretion 
was  presented.  State  v.  Wurdeman,  187  S. 
W.  259. 

It  follows  that  our  writ  should  be  made 
peremptory. 

It  Is  80  ordered.    AH  concur. 
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STATE  ex  rd.  HABRIMAN  ▼.  REYNOLDS 
et  aL,  Judges.    (No.  20343.) 

(Supreme  Ourt  of  Missouri.    In  Banc.    Deo.  22, 

1917.    Opinion  Modified  and  Motion  for 

Rehearing  Denied  Feb.  2,  1918.) 

1.  Courts  ®s92S1(4)  —  Jurisdiction  of  Su- 
preme Court  —  Decision  of  Court  of  Ap- 
peals Conflicting  with  Prior  Decision 
OP  Supreme  Court— Instructions. 

The  decision  of  the  Court  of  Appeals  that, 
in  an  action  for  slander,  in  the  use  of  the  words 
"has  robbed  me  of  hundreds  of  dollars,"  an  in- 
struction which  did  not  confine  the  charges  im- 
putc<l  to  plaintiff  to  the  meaning  placed  upon 
the  words  by  the  innuendo,  which  alleged  that 
by  such  words  it  was  intended  to  charge  that 
the  plaintiff  had  committed  the  crime  of  lar- 
ceny, but  which  submitted  the  alleged  words  to 
the  jury  on  the  supposition  that  they  imputed 
to  the  plaintiff  the  crime  of  robbery^  was  revers- 
ible error,  did  not  contravene  prior  decisions 
of  the  Supreme  Court,  so  as  to  support  certio- 
rari from  the  latter  court  to  qnasn  such  deci- 
sion. 

2.  Courts  4s»91(2)— Following  Decision  or 
Supreme  Court — Determination. 

A  decision  of  a  Court  of  Appeals  is  not  bind- 
ing on  the  Supreme  Court  in  determining  wheth- 
er a  Court  of  Appeals  has  failed  to  follow  a  pre- 
vious ruling  of  the  Supreme  Court. 

3.  Courts  i&=>209(2)  —  Certiorari  to  Court 
of  Appeals— fREsuMPTioN. 

Op  certiorari  to  review  a  decision  of  a  Court 
of  Appeals,  it  will  be  assumed  that  such  court, 
if  its  decision  was  out  of  harmony  with  a  de- 
cision of  another  Court  of  Appeals,  would  on 
its  Qwn  motion  have  certified  the  case  to  the 
Supreme  Court. 

4.  Libel  and  Slander  i3=»7(C)— Imputation 
OF  Crime— Words  Actionable  Per  Se. 

To  state  of  another  "He  has  robbed  me  of 
hundreds  of  dollars"  does  not  impute  the  crime 
of  robbery  defined  by  Rev.  St.  1909,  f  4530,  and 
is  not  actionable  without  an  innuendo  setting 
forth  the  meaning  intended  by  the  utterer  of  the 
words. 
Woodson,  J.,  dissenting. 

Suit  by  William  Harrlman  against  T.  M. 
Sayman.  Ou  defendant's  appeal  from  Judg- 
ment for  plaintiff,  the  St.  Louis  Court  of  Ap- 
peals (193  S.  W.  1001)  reversed  and  remand- 
ed, and  the  State,  on  the  relation  of  the 
plaintiff,  brings  certiorari  to  George  D.  Reyn- 
olds and  others,  Judges  of  the  St.  Louis 
Court  of  Appeals.    Writ'  quashed. 

This  is  an  original  proceeding  by  certio- 
rari, whereby  it  is  sought  to  bring  up  for 
quti!<hal  the  opinion  and  record  of  the  St. 
Louis  Court  of  AiHX'als  In  a  cause  lately 
liending  In  that  court,  wherein  relator,  Wil- 
liam Harrlman,  was  respondent,  and  one  T. 
M.  Sayman  was  appellant.  The  said  case 
of  Harrlman  v.  Sayman,  193  S.  W.  1001,  was 
an  action  for  slander.  Upon  a  trial  thereof 
In  the  circuit  court  of  the  city  of  St.  Louis, 
plaintiff  had  judgniMit  for  $1,5(N)  actual  dam- 
ages, and  $3,000  punitive  damages.  From 
this  Judgment  defendant  therein  after  the 
conventional  motions  appealed.  Upon  a 
hearing  In  the  St.  Louis  Court  of  Appeals, 
that  court  In  an  opinion  rendered  by  Judge 
Be<:ker,  reversed  and  remanded  the  case  for 


a  new  trial,  upon  the  ground  tbat  a  certain 
Instruction,  which  is  set  out  below,  was  er- 
roneous. Thereupon  the  respondent  in  tbat 
case,  who  is  the  relator  here,  after  flliug  bis 
motion  for  a  rehearing,  which  was  overruled, 
sued  out  here  this  writ  of  certiorari,  to  bring 
up  tbe  record  In  said  cause,  upon  the  ground 
that  tbe  opinion  of  tbe  St.  Louis  0)urt  of  Ap- 
peals contravened  certain  well-settled  rules 
of  law  decided  by  this  court,  more  particu- 
larly In  the  case  of  Callahan  v.  Ingram,  12? 
Mo.  355,  26  S.  W.  1020,  43  Am.  St.  Rep.  583. 
The  alleged  point  of  contradiction  urged,  to- 
gether with  such  other  facts  as  may  be  nec- 
essary to  an  understanding  of  tbe  case,  will 
be  found  In  tbe  subjoined  opinion. 

Brownrigg,  Mason  &  Altman,  Henderson  & 
Henderson,  Vincent  McSbane,  and  John  M. 
Ooodwln,  all  of  St.  Louis,  for  relator. 
Charles  E.  Morrow,  of  St  Louis,  for  re- 
spondents. 

FARIS,  J.  (after  stating  the  facts  aa 
above).  The  gist  of  the  alleged  slanderous 
words  as  charged  and  proved  In  the  case  of 
Harrlman  v.  Sayman,  supra,  was  tbat  Say- 
man, wbo  as  stated  was  the  defendant  In  tbe 
slander  suit,  bad  said  of  relator  to  one  Ouil- 
beault  he  "has  robbed  me  of  bimdreds  of 
dollars,  and  If  you  Intend  to  keep  a  crook 
In  your  employ  you  won't  get  any  more 
work  of  mine."  7%ts  statement  was  garnish- 
ed by  an  indecent  and  profane  reference  to 
relator,  which,  while  adding  to  tbe  luriduess 
of  tbe  ^ithet  applied,  adds  notlilug  of  perti- 
nence to  the  alleged  slander  as  a  matter  of 
law.  In  the  relator's  petition  filed  by  him 
in  bis  action  for  slander  this  allegation  and 
innuendo  occur: 

"That  on  or  about  September  6,  1911,  plain- 
tiff entered  into  the  employ  of  defendant  as  a 
printer  and  manager  of  defendant's  printing 
business,  which  was  conducted  under  the  name 
of  the  'Rush  Printing  Company.'  That  under 
and  by  virtue  of  plaintiff's  employment  as  before 
stated  it  was  his  duty  to  manage,  conduct, 
transact,  and  carry  on  all  of  the  business  of  said 
Rush  Printing  Company.  That  on  December 
13,  1912,  plaintiff  severed  his  connection  with 
defendant  as  aforesaid  and  ceased  to  work  for 
defendant  in  tbe  capacity  before  mentioned. 
Tbat  at  said  time,  and  at  all  times  prior  there- 
to, plaintiff  had  fully  and  honestly  accounted 
for  and  turned  over  to  defendant  all  money  and 
property  of  whatsoever  kind  be  had  in  bis  pos- 
session belonging  to  said  defendant,  and  plain- 
tiff had  fully  and  efficiently  and  competently 
performed  all  of  the  duties  and  all  of  the  serv- 
ices 'imposed  upon  him  by  his  contract  of  em- 
ployment with  defendant.  *  *  *  Tluit  on  or 
about  the  3d  day  of  January,  1913,  in  St.  Louis, 
Mo.,  after  plaintiff  had  left  employ  of  defend- 
ant, defendant,  well  knowing  all  of  the  before- 
mentioned  facts  set  forth  concerning  plaintiff, 
wickedly,  designedly,  and  maliciously  contriving 
to  injure  plaintiff  lu  his  good  name  and  stand- 
ing in  his  business  and  occupation,  as  before  de- 
fined, and  to  bring  plaintiff  into  public  scandal, 
infamy,  and  disgrace  with  all  persons,  aad  es- 
pecially those  with  whom  plaintiff  was  then 
connected  and  associated  in  the  pursuit  of  hia 
business  and  occupation,  or  by  whom  he  would 
likely  become  employed  and  associated  with,  and 
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with  his  then  tm^toytt,  in  the  presence  and 
hearing  of  Z.  Guilbeault  and  other  persons, 
whose  names  are  unknown  tn  plaintiff,  who 
were  then  employed  by  the  T.  J.  George  Press 
Room  Company,  for  whom  plaintiff  was  at  the 
time  working,  willfully,  wantonly,  and  mali- 
ciously spoke  of  and  concerning  plaintiff,  and 
concerning  him  in  his  business  and  occupation, 
certain  false,  defamatory,  and  slanderous  words, 
to  wit:  'Where  is  Mr.  Harriman  (meaning 
plaintiff)?  Are  yon  (meaning  Guilbeault)  go- 
ing to  let  him  out,  as  I  told  you  over  the  phone 

yesterday?     That   G- — d   d n   s n    of   a 

b h   has  robbed  me  (meaning  defendant)  of 

hoDdreds  of  dollars,  and  if  you  intend  to  keep 
a  crook  in  your  employ  you  won't  get  any  more 
work  of  mine.  Put  that  under  your  ca^' — 
meaning  and  referring  to  plaintiff,  and  meaning 
thereby  that  plaintiff  was  a  thief  and  had 
wrongfully  taken  and  stolen  money  and  prop- 
erty from  the  defendant,  and  meaning  thereby 
that  plaintiff  was  guilty  of  the  heinous  crime 
of  lareeny,  and  meaning  thereby  that  plaintiff 
was  dishonest  and  lacked  credit,  integrity,  and 
ability  in  his  occupation  and  business  of  a 
printer  and  other  services  he  performed  in 
connection  therewith,  and  meaning  thereby  that 
plaintiff  was  a  dishonorable  and  dishonest  em- 
ploy^ and  unworthy  of  being  employed  by  his 
then  employer." 

In  the  trial  of  the  slander  suit  plaintiff 
therein  asked  and  the  court  gave  this  instruc- 
tion, to  wit: 

"The  court  instructs  you  that  if  you  believe 
from  the  evidence  that  the  defendant,  on  or 
about  the  8d  day  of  January,  1913,  in  the  pres- 
ence and  hearing  of  Z.  Guilbeault  and  other  per- 
aoDH,  maliciously  spoke  of  and  concerning  the 
plaintiff,  Harriman,  the  words  alleged  in  the 
second  count  of  plaintitTs  petition,  to  wit: 
'Where  ia  Mr.  Harriman?  Are  you  going  to 
let  him  out,  as  I  told  you  over  the  phone  yes- 
terday?   That  G d  d n  s n  of  a  b h 

has  robt>ed  me  of  hundreds  of  dollars,  and  if 
you  intend  to  keep  a  crook  in  your  employ  you 
won't  get  any  more  work  of  mine.  Put  Uiat 
under  your  cap' — or  that  enough  of  the  words 
Rtoted  as  aforesaid  have  been  proven  to  have 
been  spoken  by  the  defendant  of  and  concerning 
the  plaintiff  to  sabstantiall^  constitute  the 
charge  imputed  to  the  plaintiff  of  having  rob- 
lied  the  defendant,  and,  if  you  furtlier  believe 
from  the  evidence  that  the  words  spoken  were 
false,  then  your  verdict  should  be  for  the  plain- 
tiff on  the  cause  of  action  set  out  in  the  second 
count  of  plaintiff's  petition." 

The  learned  St.  Louis  Court  of  Appeals 
deemed  the  above  instruction  erroneous,  and 
because  the  trial  court  gave  it,  the  case  was 
reversed.  In  making  this  ruling  the  Court 
of  Appeals  In  its  opinion  said  this: 

"This  instruction  does  not  confine  the  charge* 
imputed  to  plaintiff  to  the  meaning  i^c^  npoB 
them  by  the  innuendo  pleaded  in  the  petition, 
but  submits  the  alleged  words  to  the  jury  upon 
the  snpposition  that  the  said  words  imputed  to 
plaintiff  the  crime  of  robbery.  This  was  error, 
for.  as  we  have  above  stated,  the  alleged  slan- 
derous words  cannot  be  held  to  so  charge  plain- 
tiff, and  the  words  are  not  actionable  per  se. 
The  instruction  should  have  submitted  the  ques- 
tion to  the  jury  to  determine  whether  the  alleg- 
ed slanderous  words,  or  enough  of  the  words 
alleged,  had  been  proven  to  have  been  spoken 
bv  defendant  »f  and  concerning  the  plaintiff  in 
the  presence  and  hearing  of  others,  to  constitute 
the  charge  imputed  to  the  plaintiff  by  the  in- 
nnendo  pleaded  in  plaintiff's  petition,  and  the 
failare  to  do  so  we  hold  is  reversible  error." 

It  Is  strenoonsly  contended  that  tUs  rul- 
ing of  the  Court  of  Appeals  is  contrary  to 
and  out  of  harmony  with  what  is  said  in 


the  cases  of  Jones  r.  Murray,  167  Mo.  25,  06 
S.  W.  961,  Brown  v.  E:napp,  213  Mo.  loc.  dt. 
681,  112  S.  W.474,  Cook  v.  Globe  Printing  Co., 
227  Mo.  loc.  cit.  687.  127  S.  W.  332,  Callahan 
V.  Ingram,  122  MO.  386,  26  S.  W.  1020,  43  Am. 
St.  Rep.  683,  Julian  v.  Kansas  Glty  Star,  200 
Mo.  loc.  clt.  91,  107  S.  W.  496.  Sotham  ▼.  Tel- 
egram Co.,  239  Mo.  607,  144  S.  W.  428,  and 
Kail  V.  Newspaper  Association  (App.)  192 
S.  W.  129. 

[1-S]  After  a  careful  examination  of  these 
cases  we  are  constrained  to  say  that  we  do 
not  regard  the  contention  of  relator  as  being 
well  taken.  The  case  of  Rail  v.  New^aper 
Association,  supra,  was  decided  by  the  Kansas 
City  Court  of  Appeals,  and  not  by  this  court. 
So  that  case  Is  in  no  wise  binding  or  persua- 
sive upon  this  court  in  determining  whether 
a  Court  of  Appeals  has  failed  to  toilovr  the 
previous  ruling  of  this  court.  Moreover,  we 
must  assume  that  If  the  case  of  Harriman  v. 
Sayman  be  In  fact  ouf  of  harmony  with  the 
case  of  Rail  v.  Newspaper  Association,  supra, 
that  the  learned  St  IXHils  Court  of  Appeals 
would  of  Its  own  volition  have  certified  the 
Harriman  Cas«  here  pursuant  to  the  provi- 
sions of  the  Constitution  in  tliat  behalf.  All 
of  the  al>ove  cases  which  were  ruled  by  us, 
except  that  of  Callahan  y.  Ingram,  supra,  were 
cases  of  libel,  and  not  slander  cases.  There  is 
In  almost  all  jurisdictloDS  a  w^-recognlae<l 
distinction  between  libel  and  slander,  In 
their  civil,  as  well  as  in  their  criminal,  as- 
pects. Our  own  criminal  statutes.  It  i» 
persuasive  to  note,  recognize  the  existing 
dtfTerenoes  In  the  definitions  of  these  two 
dIsUnct  offenses.  Cf.  H  4817  and  4818,  R.  S. 
1909.  So  we  need  concern  ourselves  only 
with  the  rule  announced  in  the  Callahan 
Case.  If  the  ruling  hy  the  St  liOuls  Court 
of  Appeals  In  the  case  of  Harriman  v.  Say- 
man,  quashal  whereof  Is  smight  by  the  in- 
stant proceeding,  shall  be  found  to  contra- 
vene the  holding  In  the  Callahan  Case,  we 
ought  to  quash  the  record  of  the  Court  of 
Appeals.    Let  us  look  alone  to  this  point. 

The  language  spoken  of  the  plaintiff  In  the 
Callahan  Case  was,  "The  superintendent  of 
streets,  this  Callahan,  Is  a  downright  thief, 
and  I  can  prove  it."  The  pleader  In  his  pe- 
tition In  that  case,  after  setting  out  the  slan- 
derous words  above  quoted,  then  proceeded 
to  charge  by  way  of  Innuendo  that  "defend- 
ant meant  and  Intended  by  the  use  of  said 
words  *  •  •  to  charge  plaintiff  with  be- 
ing guilty  of  willful,  corrupt,  and  malicious 
oppression,  partiality,  misconduct,  or  abuse 
of  authority  in  his  official  capacity  as  such 
superintendent,  or  under  color  of  his  said 
office."  Judge  McFarlane,  who  wrote  the 
opinion  for  this  court,  said: 

"It  will  be  seen  that  the  office  of  the  innuendo 
is  to  set  a  meaning  upon  words  or  language 
which  are  of  doubtful  or  ambiguous  import  and 
taken  alone  are  not  actionable,  and,  it  follows, 
that  in  case  the  defamatory  meaning  is  appar- 
ent from  the  words  used  an  innuendo  is  unnec- 
essary.    Its  use  is  only  necessary  in  order  to 
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toing  out  the  latent  injurious  meanii^  of  the 
words  employed.  When  used  for  this  legiti- 
mate and  necessary  purpose,  the  plaintiff  will  be 
bound  to  abide  by  his  own  construction  of  the 
words  used.  The  innuendo  thus  becomes  a  part 
of  the  cause  of  action  stated." 

But  this  court  was  of  the  opinion  in  the 
Callahan  Case  that  the  words  "he  is  a  down- 
right thief  were  not  ambiguous;  that  they 
Imputed  a  charge  of  larceny,  and  were  there- 
fore actionable  per  se,  and  that  in  such  case, 
ambiguity  being  absent,  the  innuendo  could 
be  rejected  as  surplusage.  This  clearly  ap- 
pears from  the  opinion,  for  at  pages  367  and 
368  of  122  Mo.,  at  page  1023  of  28  S.  W.  (43 
Am.  St.  Rep.  583)  In  the  Callahan  Case,  this 
Court  eaid: 

"The  rule,  as  given  by  all  the  text-writers, 
is  different  when  the  words  charged  are  action- 
able in  themselves.  In  such  case  the  defendant 
can  put  in  issue  the  truth  of  the  words  spoken, 
either  with  or  without  the  alleged  meaning. 
'It  will  then  be  for  the  jury  to  say  from  the 
proofs  whether  the  plaintiff's  innuendo  is  sus- 
tained. If  not,  the  plaintiff  may  fall  back  upon 
the  words  themselves,  and  urge  that,  taken  in 
their  natural  and  obvious  signification,  they 
are  actionable  in  themselves  without  the  alleg- 
ed meaning,  and  that,  therefore,  his  unproved 
innuendo  may  be  rejected  as  surplusage.'  New- 
ell on  Defamation.  Slander,  and  Libel,  p.  628,  ! 
38;  Odgers  on  Label  and  Slander,  p.  101,  and 
cases  cited.  'An  innuendo  will  not  vitiate  the 
proceedings,  though  new  matter  be  introduced ; 
and  where  the  matter  is  superfluous,  and  the 
cause  of  action  is  complete  without  it,  the 
innuendo  may  be  rejected.'  Starkie  on  Slander 
and  Libel  (Folkard's  Kd.)  {  447;  Gage  v. 
Shelton,  8  Rich.  (S.  C.)  242.  'If  a  complaint 
is  sufficient  without  the  innuendo,  the  innuendo 
may  be  rejected  as  surplusage;  the  innuendo 
may  always  be  rejected  when  it  merely  intro- 
duces matter  not  necessary  to  support  the  ac- 
tion.' Townshend  on  Slander  and  Libel,  S  344, 
and  cases  cited;  13  Am.  &  Eng.  Encyclopedia 
of  Law,  468." 

[4]  In  the  Harriman  Case,  herein  by  the 
writ  of  certiorari  sought  to  be  quashed,  the 
language  used  was,  to  say  the  least  of  it, 
ambiguous.  For  there  Is  a  palpable  difference 
between  saying  of  another  "He  robbed  me," 
or  "He  is  a  downright  thief,"  and  in  saying 
of  another  "He  has  robbed  me  of  hundreds 
of  dollars."  We  are  required  to  construe 
words  in  their  plain  and  usual  meaning  and 
significance.  It  is  obvious  that  so  construed, 
the  language  used  in  the  Harriman  Case, 
and  last  above  quoted,  does  not  necessarily 
impute  the  crime  of  robbery.  In  other 
words,  It  does  not  charge  the  felonious  tak- 
ing of  the  personal  property  of  another  from 
his  person,  or  In  his  presence,  and  against 
bis  will,  by  violence  or  by  putting  him  in 
fear  of  Immediate  injury  to  bis  person. 
Section  4530,  R.  S.  1909.  Rather  do  the 
words  used  in  the  Harriman  Case  convey  the 
thought  of  obtaining  money  by  overreaching, 
or  by  chicanery,  or  cheating,  or  by  the  use 
of  dishonest  and  fraudulent  practices.  In 
sudi  case  we  are  of  the  opinion  that  the  in- 
nuendo pleaded  was  proper,  and  that  plain- 
tiff was  bound  by  it.  He  could  not  abandon 
It  In  bis  Instruction;  nor  could  he  treat  as 


slanderous  i)er  se  words  which  In  tiie  aetttng 
used  did  not  necessarily  Impute  the  crime 
of  robbery,  or  any  other  crime,  but  which 
upon  the  strongest  view  which  can  be  taken 
of  them  were  susceptible  of  a  reasonable  in- 
terpretation, which  excluded  an  imputation 
which  was  necessarily  slanderous,  and  there- 
fore the  words  used  were  ambiguous.  This 
ambiguity  was  for  the  Jury  under  proper 
Instructions.  It  was  not  within  the  prov- 
ince of  the  court  nisi  to  assume,  and  so  In- 
struct, that  the  ambiguous  words  used  meant 
to  charge  the  felony  of  robbery,  and  were 
therefore  actionable  per  se.  In  so  Instruct- 
ing, the  learned  trial  court,  as  tbe  St.  Lools 
Court  of  Appeals  correctly  held,  fell  Into  er- 
ror. 

We  are  constrained  to  hold  that  the  view 
taken  by  the  St.  Ix)uls  Court  of  Appeals  was 
the  only  one  lawfully  to  be  taken  upon  tbe 
facts  held  In  Judgment  by  them.  It  follows 
that  our  writ  of  certiorari  was  Improvldently 
granted  herein,  and  ought  to  be  quashed. 
Let  this  be  done. 

GRAVES,  C.  J.,  and  WALKER.  BLAIR, 
and  WILLIAMS,  JJ.,  concur.  BOND,  J.,  con- 
curs In  result.    WOODSON,  3^  dissents. 


BIRKHIMER  v.  CITY  OF  8EDAIJA. 

(No.  12651.) 

(Kansas  City  C!ourt  of  Appeals.     Missouri. 
Jan.  28, 1918.) 

1.  MCNICIPAI.  COSPOBATIOWS  *=>821(24)  — 
StBEKTB— IWJTJKIEB— CONTMBUTOBT  NBOU- 
OBNCB. 

Notwithstanding  plaintiff  kB«w  die  steps  led 
from  the  aidewalk  to  tha  street  at  that  place, 
yet  there  being  no  lights  and  he  thinking  he  had 
not  reached  the  steps,  when  he  fell,  sustaining 
injury,  be  was  not,  as  a  matter  of  law,  charge- 
able with  contributory  necligenoe;  the  issue  be- 
ing for  the  jury. 

2.  Pleading    *=»43S(8)  —  Pbtitiow  —  Nbqij- 

GENCE. 

A  petition,  in  an  action  for  personal  injury 
not  affirmatively  stating  that  the  failure  of  the 
ci^  to  light  the  place  was  negligence,  but  alleg- 
ing that  on  account  of  the  city  failing  to  fur- 
ntdi  lights,"  etc.,  and  that  plaintiff's  injuries 
were  the  result  of  the  city's  negligence,  held  suf- 
ficient after  verdict. 

3.  PUEADIRG    «S>418(1)— DKKUBBBB   TO    PETI- 

TIOH — Waives. 
Where  defendant  answered  after  the  over- 
ruling of  his  demurrer  to  the  petition,  he  waived 
the  demurrer,  and  although  he  objected  to  evi- 
dence on  the  grounds  demurred  to,  yet  under 
such  practice  tbe  petition  is  entitled  to  every 
intendment  in  its  favor. 

4.  Municipal  Cobpobationb  4=3816(6)  — 
PusADiHo  —  Negativing  Contbibtjtobt 
Neguobnce. 

In  a  personal  injury  action  against  a  city, 
plaintiff  need  not  plead  the  absence  of  light  at 
a  crossing  as  negligence,  in  order  that  it  may 
be  considered  as  bearing  on  the  question  of  con- 
tributory negligence. 
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5.  MVTKWtPA^L  COKPOKAnoRS  «=s>733(^-GOT- 
EBHKKNTAI,    AMD    COBFO&ATK    AOTE^— StBKETS 

— Cbossings. 
Whfle  a  municipal  corporation  has  a  right 
to  exercise  general  goTernmental  plana  in  the 
coniitruction  of  its  aidewalks,  streets  and  street 
crossings,  this  does  not  excuse  it  from  negli- 
gence of  construction  or  maintenance  of  such 
plan. 

Appeal  from  Cinmlt  Ck>urt,  Pettis  Ciounty ; 

Hon.  H.  B.  Shain,  Jndge. 
"Not  to  be  official!;  published." 
Action  by  Hiram  D.  Blrkblmer  agalncrt  the 

City  of  Sedalla.    Judgment  for  plaintiff,  and 

defendant  ai^ieals.    Affirmed. 

R.  S.  Robertson,  of  Sedalla,  for  appellant. 
A.  Ll  Shortridge  and  Claude  WUkerson,  both 
ot  Sedalla,  for  respondent 

ELMSON,  P.  J.  PlalnUff  was  Injured  by 
falling  down  granitoid  steps  placed  In,  or 
as  a  continuation  of,  one  of  the  sidewalks 
on  Broadway  street  In  the  city  of  Sedalla. 
He  brought  this  action  for  damages  on  ac- 
coant  of  alleged  negligence  of  the  dty,  and 
recovered  In  the  trial  court. 

It  appears  that  a  grade  of  the  street  prop- 
er, as  distinguished  from  the  sidewalk,  was 
established,  and  when  cut  to  this  grade  It 
left  the  sidewalk  about  eight  feet  above  the 
roadway.  At  the  place  In  controversy  Marvin 
street  crossed  Broadway,  and  It  too  was  cut 
to  the  grade  of  Broadway,  and  In  order  that 
one  .might  continue  along  the  sidewalk  on 
Broadway  and  cross  Marvin,  It  became  nec- 
essary to  construct  a  stairway  consisting 
of  eight  steps,  across  Marvin  street  roadway 
and  ascend  similar  steps  on  the  other  side 
and  thus  continue  on  the  Broadway  side- 
walk. The  steps  were  without  a  gate  at  the 
t(9,  and  were  without  railings  on  the  sides. 
The  sidewalk  and  parkway  space  on  Broad- 
way together  were  about  40  feet  wide,  and 
were  provided  with  shade  trees  and  a  per- 
manent walk.  In  order  to  avoid  the  great 
expense  of  cutting  all  this  space  down  to  the 
grade  of  the  roadway,  the  city,  in  discharging 
a  governmental  function,  adopted  the  plan 
Just  described. 

Plaintiff  knew  of  this  condition  of  the 
streets  and  had  observed  the  steps,  though 
he  had  never  had  occasion  to  pass  along  there 
and  descend  them  until  he  was  hurt.  One 
evening  after  night  he  was  walking  on  that 
side  of  the  street  with  an  acquaintance,  and, 
after  leaving  him  at  his  home,  he  (plnlntltl) 
proceeded  along  the  walk  approaching  the 
steps,  bat,  not  thinking  he  had  yet  reached 
them,  there  being  no  lights,  he  suddenly  step- 
ped off  and  fell  to  the  bottom. 

No  complaint  is  made  of  the  ruling  of  the 
trial  court  on  the  evidence  or  the  tnstmc- 
tions,  oitlre  reliance  for  reversal  of  the  Judg- 
ment bMng  placed  on  the  contention  that 
plaintiff  was  guilty  of  contrlbntory  negli- 
gence, and  that  In  keeping  the  sidewalk  and 
parkway  elevated  above  the  street  proper 


and  plaetDg  the  steps  as  these  were,  the  dty 
ezerdsed  a  govemm^ital  fimctlon;  it  not 
being  liable  for  injuries  resulting  from  such 
function. 

We  have  given  due  attention  to  defendant's 
well-considered  brief  and  argument,  and 
while  finding  no  objection  to  the  legal  points 
contended  for,  we  think  the  facts,  which, 
since  the  verdict,  we  must  c(mslder  establish- 
ed In  plahitlfTs  behalf,  put  the  case  outside 
the  particular  legal  points  made. 

[1]  As  to  contributory  negligence,  notwith- 
standing plaintiff  knew  the  steps  led  from 
the  sidewalk  down  to  the  street  at  that  place, 
yet  there  were  no  lights,  and  plaintiff  could 
not  see,  and  he -thought  he  had  not  yet  ar- 
rived at  the  place  when  he  fell.  In  this  re- 
spect the  case  is  controlled  by  that  of  Oraney 
V,  St.  Louis,  141  Mo.  180,  184,  42  S.  W.  941, 
and  Cnlverson  v.  Maryville,  67  Mo.  App.  343, 
347. 

[2]  But  it  is  a  part  of  defendant's  insist- 
ence that  the  fact  the  place  was  not  lighted 
was  not  pleaded  as  a  part  of  defendant's  neg- 
ligence, and  therefore  cannot  be  Invoked  by 
him.  It  is  true  that  lack  of  light  is  not  af- 
firmatively stated  to  be  negligence,  but  we 
think  it  sufficiently  stated,  when  considered 
after  verdict.  It  is  alleged  that  the  dty 
"carelessly  and  negligently  permitted  said 
steps  and  said  grade  to  be  lowered  and  built 
In  the  unsafe  and  defective  manner  as  afore- 
said, and  carelessly  and  negligently  permitted 
said  steps  to  so  remain  in  the  unsafe  and 
defective  condition  aforesaid  from  the  time 
of  its  construction  to  and  after  the  sold  lOtli 
day  of  November,  1916."  Then,  after  alleging 
that  plaintiff  was  walking  along  the  sidewalk 
and  was  attempting  to  locate  the  steps,  con- 
tinues in  these  words:  "And,  owing  to  the 
darkness,  and  on  account  of  the  city  falling 
to  furnish  lights  and  guards  to  protect  said 
steps,  and.  not  being  able  to  see  and  locate 
said  steps,  plaintiff  stepped  off,"  etc.  Then, 
finally,  it  is  charged  that  plaintieTs  Injuries 
were  "directly  and  entirely  caused  by  and 
are  the  result  and  consequence  of  the  afore- 
said carelessness  and  negligence  of  the  de- 
fendant In  allowing  said  steps  and  sidewalk 
to  be  constructed  and  remain  in  said  unsafe 
and  defective  condition,"  whereby  he  was 
hurt,  etc. 

[3]  It  is  true  a  demurrer  was  filed  to  the 
petition,  but,  when  overruled,  defendant  an- 
swered, and  that  waived  the  demurrer.  Ob- 
jection was  taken  to  the  rec^ion  of  any  evi- 
dence on  the  ground  that  no  cause  of  actlou 
was  stated.  That  is  a  practice  which  is 
tolerated,  but  not  encouraged  by  the  '■ourts; 
and  wlien  it  is  done  every  legal  intendment 
is  made  in  favor  of  the  petition. 

[4]  But,  aside  from  these  considerations, 
it  was  not  necessary  that  plaintiff  should 
have  pleaded  the  absence  of  light  as  an  act 
of  negligence  in  order  to  consider  such  fact 
as  it  bore  on  the  question  of  contributory 


teaTar  otliar  enui  ««s  same  topic  and  KST-NUMDE!R  In  all  Kejr-Kumbered  Digests  and  ladez** 


Digitized  by  ^OOQIC 


300 


200  SOUTHWESTERN  HEPORTEB 


(Mo. 


negligence.  Tbe  absence  of  light  was  a  con- 
dition necessary  to  Icnow  in  order  to  properly 
determine   tliat  question. 

[S]  Concerning  tlie  other  defense  as  to 
municipal  corporations  having  a  right  to 
exercise  general  goTemmental  plana  In  the 
construction  of  Its  sidewalks,  streets,  and 
street  crossings,  ve  recognize  the  soondnesa 
of  defendant's  propositions  of  law.  But  this 
has  uever  been  held  to  excuse  the  corporation 
from  negligence  of  construction  or  mainte- 
nance of  such  plan.  We  said  In  Gallagher 
V.  Tipton,  133  Mo.  Aw>.  557,  560,  113  S.  W. 
674,  on  the  authority  of  Ely  v.  St.  Louis,  181 
Mo.  723,  81  S.  W.  168,  that  a  city  has  a  right 
In  Its  goTemmental  capacity,  to  adopt  a  gen- 
eral plan  of  street  improvement,  and,  "if  an 
injury  results  from  a  danger  Inherent  in  the 
plan  adopted,  the  city  is  not  liable.  But  If 
the  danger  has  arisen  from  negligent  oon- 
stnictlon  or  maintenance  of  the  plan,  it  is 
liable." 

The  foregoing  views  result  in  an  affirmance 
of  the  lodgment    All  concur. 


STATE  V.  SEBA.    (No.  12C55.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jan.  28,  1918.) 

DiSOBDERLT    HOUSK    «=>4— EUIMBNTS    OF    OF- 

rawsE— "Common  Bawdthousb"— "Kesoet" 

— "Pbequented." 
That  on  a  single  occasion  there  was  a  gath- 
ering of  lewd  men  and  women  at  a  house  for 
lewd  purposes  did  not  constitute  it  a  common 
bawdynouse,  as  a  "common  bawdyhouse"  is  one 
resorted  to  and  frequented  by  lewd  people  of 
both  sexes,  and  "resort,"  or  "frequented,"  means 
a  number  of  times. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  Series,  Common  Bawdy- 
house  ;  First  and  Second  Series,  Frequent ;  Re- 
sort.] 

Appeal  from  Circuit  Court,  Gasconade 
County;   R.  A.  Breuer,  Judge. 

"Not  to  be  officially  published." 

Henrj-  Seba  was  convicted  of  keeping  a 
common  bawdyhouse,  and  he  appeals.  Re- 
versed. 

A.  K.  Monroe,  of  Ldnu,  B.  It.  Matthews, 
of  St  Louis,  and  B.  B.  Baxter,  of  Owens- 
vllle.  for  appellant  W.  J.  Ellis,  of  Hermann, 
for  the  State. 

ELLISON,  P.  J.  Defendant  was  put  on 
trial  on  an  information  drawn  under  sec- 
tion 4754,  R.  S.  190&,  for  keeping  a  ctiommon 
bawdyhouse.  It  is  charged  In  the  informa- 
tion that  he  did  "unlawfully  and  willfully 
set  up,  keep  and  maintain  a  common  bawdy- 
house or  brothel,"  etc. 

There  was  testimony  given  by  two  or  three 
wltnes.«es  to  ttie  effect  that  defendant  on  the 
evening  of  the  27th  of  May,  1916,  had  invit- 
ed them  to  his  bouse  for  the  purpose  of  hav- 
ing illicit  intercourse  with  a  certain  woman, 
saying.  "We  are  going  to  have  a  girl  there." 
There  was  further  testimony  that  on  that 


night  several  men  and  one  woman  were  seen 
at  defendant's  house  at  12  and  1  o'clock.  One 
witness  testified  he  saw  the  woman  and  de- 
fendant having  "some  kind  of  a  scuffle  on 
the  porch,"  and  he  heard  defendant  "tell 
her  she  had  promised  to  come  there,"  that 
he  saw  some  of  the  persons  leave,  and  that 
others  stayed  until  daylight 

Tile  evidence  totally  failed  to  sustain  the 
charge.  All  definitions  of  a  "common  bawdy- 
house" are  that  It  Is  a  house  resorted  to  and 
frequented  by  a  lewd  people  of  both  sexes. 
The  word  "resort,"  or  "frequented,"  mean 
a  number  of  times,  and  proof  of  a  alngle  In- 
stance in  which  such  character  of  persons 
were  Invited  to,  and  attended,  another's  house 
for  lewd  purposes  did  not  make  out  the  of- 
fense. People  v.  Gastro,  75  Mtch.  127,  133, 
42  N.  W.  937;  Commonwealth  v.  Lambert 
12  Allen  (Mass.)  177;  State  v.  Garlng,  75 
Me.  501. 

"The  word  'resorted'  implies  that  the  bouse 
was  visited  frequently  by  that  class  of  persons." 
O'Brien  v.  People,  28  Mich.  213. 

It  is  obvious  tliat  "a  ccnnmon  bawdyhouse" 
is  not  proven  by  evidence  that  on  a  single 
occasion  there  was  a  gathering  of  lewd  men 
and  women  at  a  certain  house.  Of  course, 
proof  of  an  isolated  instance,  connected  with 
other  proper  evidence  tending  to  show  a  com- 
mon resort,  will  help  out,  but,  standing  alone, 
it  does  not  make  a  case. 

T%e  foregoing  makes  it  unnecessary  to  dis- 
cuss the  legal  points  made  on  the  sufficiency 
of   the   affidavit   and   tnforntation. 

The  judgment  will  be  reversed.  AU  con- 
cur. 


STATE  ex  rcl.  JUNGMEYER  v.  HUNTER 

et  ai.,  School  Directors  of  Consolidated 

Dist.  No.  1.     (No.  12652.) 

(Kansas  City  Court  of  Appeals.     Missouri 
Jan.  28,  1918.) 

1.  Manbamhs  «=5»165  —  Retubn  —  DratUBBEB 
TO — Admission. 

In  passing  on  the  demurrer  to  the  return 
in  proceedings  for  mandamus,  every  fact  well 
pleaded  in  the  return  is  taken  to  be  true. 

2.  Schools  and  Scbooi,  Distbiots  «=5»67  — 
Distance  of  Scbooi,  House  bt  Roai>— 
Statutes. 

Under  Laws  1913,  pp.  721,  723,  f  4,  provid- 
ing that  if  transportation  is  not  provided  for  in 
any  consolidated  school  district,  it  shall  be  the 
duty  of  the  board  of  directors  to  maintain  an 
elementary  school  "within  two  and  one-half 
miles  by  the  nearest  traveled  road  of  the  home 
of  every  child  of  school  age  within  said  school 
district,"  where  relator's  children,  after  pasainf; 
through  the  fields  adjoining  their  home,  as  they 
had  to  to  reach  the  highway,  were  less  than  2^ 
miles  from  school,  the  act  was  complied  with, 
it  not  requiring  that  tlie  schoolhouse  be  within 
2^  miles  of  the  child's  home,  but  only  that  it 
shall  not  be  more  than  that  distance  from  the 
point  where  access  to  the  road  is  had. 

Appeal  from  Circuit  Court,  Pettis  County; 
H.  B.  Shaln,  Judge. 
Mandamus  by  the  State  of  Missouri,  on  the 
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relation  at  Joaeirii  Jungmeyer,  against  John 
K.  Hunter  and  others,  School  Directors  of 
CoosoUdated  Dlatrlrt  Na  1  of  Cole  County. 
From  Judfnueut  overruling  demurrer  to  the 
return,  relator  appeals.  Judgment  affirmed. 
Calfee  lb  Westhues,  of  Jefferson  City,  for 
appellant.  Irwin  &  Haley,  of  Jefferson  City, 
for  respondents. 

TRIMBIjE,  J.  Respondents  are  tlie  direc- 
tors of  consolidated  school  district  No.  1  of 
Cole  county,  organized  under  the  act  oi 
March  14.  1913  (Laws  of  1913,  pp.  721-726), 
relating  to  consolidated  schools.  Said  act 
provides  that  in  voting  upon  the  question  of 
<-on80lidation  the  questicm  of  the  transporta- 
tion of  pupils  to  and  from  the  sdioolhouse 
may  be  voted  on.  Section  4  of  said  act  pro- 
vides that: 

"If  transportation  is  not  provided  for  in  any 
school  district  formed  under  the  provisions  of 
this  act,  it  shall  then  be  the  duty  of  the  board 
of  dirertors  to  maintain  an  elementary  school 
within  two  and  one-half  miles  by  the  nearest 
traveled  road  of  the  home  of  every  child  of 
school  age  witlun  said  school  district." 

The  question  of  transportation  of  diildren 
was  not  considered  nor  voted  upmi  in  tlie 
<»'ganlzation  of  said  district,  and  relator 
brought  this  proceeding  in  mandamus  against 
said  directors  to  compel  them  to  maintain  an 
elementary  school  within  2%  allies  by  the 
nearest  traveled  road  of  the  home  of  the 
said  children.  The  respondent  directors  filed 
a  return,  setting  up  a  great  many  facta,  some 
of  which  will  he  stated  later.  To  this  retnrn 
relator  demurred,  bat  the  demnrrer  was  over- 
mled.  Thereupon  relator  stood  on  his  de- 
murrer and  appealed. 

The  conceded  facts  are  that  upon  the  fqr- 
mation  of  the  consolidated  school  district 
and  the  erection  of  a  high  school  for  said 
district  the  directors  also  selected  a  site  and 
erected  thereon  a  new,  commodious,  and  up- 
to-date  elementary  school  building  and  estab- 
lished therein  an  elementary  school  for  re- 
lator's children ;  that  said  elementary  school 
is  more  than  2%  miles  distant  from  their 
home,  being  2.71  miles  distant  therefrom,  if 
the  public  highway  is  used  in  getting  to  it. 
And  the  contention  around  which  the  suit  re- 
volves grows  out  of,  and  Is  determined  by, 
what  is  meant  by  the  legislature  when  it 
enacted  that  it  should  be  the  duty  of  the 
board  of  directors  to  "maintain  an  elementa- 
ry school  within  two  and  one-half  miles  by 
the  nearest  traveled  road  of  the  home  of  ev- 
ery child  of  school  age  in  said  school  dis- 
trict." 

We  do  not  thilih  it  is  necessary  for  us  to  go 
into  any  question  of  what  Is  meant  by  the 
phrase  "traveled  road"  or  to  determine  wheth- 
er the  term  "road"  Bust  mean  only  the  es- 
tablished county  road  or  highway  used  by 
the  traveling  ptiMlc  generally,  or  whether 
it  may  be  deemed  to  include  a  right  of  way 
granted  In  writing  by  the  owners  of  inter- 


mediate lands  to  relatoi's  chUdten  as  a  per- 
petual easement  maintained  for  their  use  and 
accommodation  and  affording  them  a  short 
and  expeditious  route  to  school  of  less  than 
2%  miles  in  length.  Among  the  facts  set  up 
in  the  return  it  is  stated  that  such  a  way  or 
easement  has  been  created  for  them,  and 
that  the  said  children  have  heretofore  used, 
and  will  continue  to  use,  such  way  in  getting 
to  school.  And  the  contest  between  the  liti- 
gants seems  to  have  revolved  entirely  around 
the  question  whether  such  a  route  could  be 
said  to  come  within  the  meaning  of  the 
phrase  "traveled  road"  as  used  by  the  Legis- 
lature. But  in  this  case,  as  stated,  we  do  not 
have  to  decide  this  contest  one  way  or  the 
other,  but  cun  base  our  decision  entirely  upon 
other  grounds. 

[11  The  facts  alleged  in  the  return  are  by 
the  demurrer  confessed,  or  rather,  in  passing 
on  the  demurrer,  every  fact  well  pleaded 
therein  is  taken  to  be  true.  Now,  it  is  alleg- 
ed in  the  return  that  "relator  does  not  live 
upon  a  public  hlKhway."  and  also  that  in  or- 
der for  the  children  "to  reach  a  public  high- 
way It  is  necessary  for  said  children  to  travel 
through  fields  adjoining  the  home  of  relator 
before  reaching  said  public  highway,"  and 
that  "the  distance  from  where  said  children 
reach  or  intersect  a  public  highway  to  the 
site  of  said  building  is  less  than  2^  miles 
even  by  the  public  road,"  etc. 

[2]  So  that,  according  to  the  return,  the 
facts  of  which  the  demurrer  admits,  when  . 
the  children  arrive  upon  the  public  highway 
they  are  then  within  2%  miles  of  said 
schoolhouse  by  said  road.  Now,  the  fact  that 
the  children  do  not  live  upon  a  highway  but 
must  go  some  distance  to  get  to  it,  is  not  a 
matter  of  consequence.  That  is  merely  their 
misfortune  or  inconvenience.  The  act  does 
not  require  that  the  schoolhouse  must  be 
within  2%  miles  of  every  child's  home.  All 
that  is  meant  is  that  the  schoolhouse  shall 
not  be  more  than  that  distance  from  the 
point  where  access  to  the  road  Is  had.  Any 
other  construction  would  render  the  law  un- 
reawnable,  oppressive,  and.  in  many  districts, 
impossible  of  being  carried  out. 

The  Judgment  is  afflrmed.    All  concur. 


THOMAS  V.  BUSH.     (No.  12854.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Jan.  28,  1918.) 

CAraiERS  «B>247<2)— "PAaSBRoUs"  —  Ejec- 
tion FitOM  Station. 
One  who  purchases  a  ticket  at  11  a.  m.  for 
a  train  lenvinR  at  6  p.  m.,  who  intends  to  stay 
in  the  statioa  to  keep  warm,  is  not  a  passenger, 
and  may  be  ejected,  as  the  licht  to  enter  and 
remain  at  a  railroad  station  extends  only  so  far 
as  is  reasonably  neco.s.sary  to  secure  to  the  trav- 
eler the  foil  and  perfect  exercise  of  his  right 
to  be  carried  upon  the  cars,  and  what  is  a  rea- 
Bonahie  tiaie  wul  depend  upon  the  circumstances 
of  each  particular  case;    and  one's  right  to  re- 
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main  at  a  railroad  station  depends  on  bla  in- 
tent to  take  a  train  expected  soon  to  leave. 

[E^  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

Appeal  from  Circuit  Court,  Pettis  County ; 
H.  B.  Sbaln,  Judge. 
"Not  to  be  officially  published." 
Action  by  James  Thomas  against  R.  F. 
Bush,  receiver  for  the  Missouri  Pacific  Rail- 
way Company,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

C.  D.  Corum,  of  St.  Louis,  for  appellant 
James  T.  Montgomery,  of  Sedalia,  for  re- 
spondent. 

BLAND,  J.  Plaintiff  recovered  a  Judgment 
for  the  sum  of  $50  actual  and  $50  punitive 
damages,  and  defendant  has  appealed. 

The  evidence  shows  that  about  10:30  or 
10:45  a.  m.  on  December  24,  1916,  plaintiff 
went  to  defendant's  station  at  Sedalia,  Mo., 
and  pnrcltased  a  ticket  from  that  city  to  Dres- 
den, Mo. ;  that  the  next  train  to  Dresden  was 
to  depart  at  0  p^  m.  of  that  day;  that  shortly 
after  the  purchase  of  said  ticket  one  of  de- 
fendant's employ^  with  great  force  and 
violence,  and  against  plaintiff's  will,  ejected 
him  from  the  station.  Plaintiff  testified  that 
he  knew  there  would  not  be  a  train  for  Dres- 
den until  that  evening,  but  be  said  on  account 
of  its  being  cold  outdoors  and  snow  on  the 
ground  that  he  said  to  himself : 
,  "I  will  just  stay  here.     I  will  purchase  my 

ticket,  so  if  the  watchman  comes  around  and 
osks  me  wliy  I  am  sitting  here  I  will  have  some- 
thing to  show  for  it." 

Plaintiff  testified  that  the  station  was  very 
crowded,  and  a  great  many  people  were 
standing  up;  that  there  was  only  one  vacant 
seat,  and  that  was  near  the  toilet,  and  that 
he  took  this  seat,  intending  to  remain  at  the 
station  until  the  train  should  depart 

On  the  part  of  the  defendant  there  was  ev- 
idence that  defendant  had  been  bothered  by  a 
great  many  loafers  around  the  station,  that 
the  station  at  times  was  crowded,  and  that 
the  loafers  interfered  with  the  convenience 
of  passengers.  There  was  also  testimony  for 
the  defendant  that  plaintiff  was  accustomed 
a  long  time  prior  to  this  day  to  loaf  around 
the  station,  and  had  often  been  requested  to 
leave.  It  is  defendant's  contention  that 
plaintiff  on  Ills  own  testimony  was  not  a  pas- 
senger, and  we  think  this  contention  to  be 
well  taken.  The  possession  or  nonpossession 
of  a  ticket  by  a  person  does  not  determine 
as  to  what  time  he  becomes  a  passenger  (its 
possession  may  shed  light  on  the  question  of 
intention  where  that  ia  in  issue).,  but  bis  sta- 
tus as  a  passrager  Is  determined  by  facts 
and  circumstances  of  the  case.  It  is  said  in 
the  case  of  Sweany  v.  Railroad,  167  Mo.  App. 
loc.  dt  141.  151  S.  W.  186: 

"A  depot  building  is  not  maintaiBed  as  a 
rooming  Douse  or  lounging  place.    It  is  intend- 


ed as  a  waiting  room  for  passengers  for  the  rea- 
sonable time  which  should  be  allowed  passengers 
for  coming  to  it  and  making  ready  to  depart  on 
an  in>-coming  train,  or  to  wait  for  delayed 
trains." 

In  order  for  the  relation  of  passenger  and 
carrier  to  exist  in  cases  of  this  kind  it  is  nec- 
essary that  the  Intending  passenger  come  to 
the  station,  and  within  the  implied  care  or 
c<»trol  of  the  carrier,  a  reasonable  time  be- 
fore the  departure  of  the  train  by  which  he  is 
to  travel.  The  right  to  enter  and  remain  at 
a  railroad  station  extends  only  so  far  as  is 
reasonably  necessary  to  secure  to  the  traveler 
the  full  and  perfect  exercise  of  hia  rit^t  to 
I>e  carried  upon  the  cars,  and  what  is  a  rea- 
sonable time  will  dep«id  mxtn  the  dreum- 
stances  of  each  particular  caas;  one'a  right 
to  remain  at  a  railroad  station  depends  on 
bis  intent  to  take  a  train  expected  soon  to 
leave.  Qdwell  ▼.  Chesapeake  &  O.  Bd.  Co., 
71  W.  Va.  664,  77  S.  E.  285,  43  L.  R.  A.  (N. 
S.)000. 

From  plaintiff's  evidence  above  it  is  seeu 
that  plaintiff  Intended  to  use  the  station  for 
a  period  of  more  than  seven  hours,  until  his 
train  should  arrive,  as  a  convenient  and 
warm  place  to  pass  the  day.  Under  these  cir- 
cumstances plaintiff  was  not  a  passenger  at 
the  time  he  was  ejected  from  the  station. 
Sweany  v.  Railroad,  supra:  Kldwell  v.  Qies- 
apeake  &  O.  R.  R  Co.,  supra;  Harris  ▼. 
Stevens  et  aL,  31  Vt  79,  73  Am.  Dec.  337 ; 
Illinois  Central  Ry.  Co.  v.  Laloge,  113  Ky. 
896,  69  S.  W.  795,  62  Ll  R  A.  406;  Adams 
V.  Chicago  Great  Western  Bd.  Co.,  166  Iov/h, 
31,  136  N.  W.  21,  42  L.  R  A.  (N.  S.)  373.  It 
may  be  that  plaintiff  would  Itave  a  cause  of 
action  against  the  defendant  for  using  un- 
necessary force  in  ejecting  him,  upon  a  proper 
pleading  and  a  showing  to  that  effect,  but 
that  is  not  this  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


RUDDY  BEAI/nr  CO.  V.  WOOLF  CEMENT 

CO.     (No.  12746.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Jan.  28,  1918.) 

1.  Landlord  and  Tenant  «=>100(2)— Termi- 
nation OF  LCASB  —  Surrender  —  Acobpt- 

AHCE. 
A  lease  may  be  terminated  either  by  express 
mutual  agreement  that  tenancy  cease  or  by  op- 
oration  of  law,  where  the  acts  of  the  parties 
imply  an  agreement  to  consider  the  tenancy 
ended. 

2.  Landlord  and  Tenant  «=»1O0(2)— Termi- 
nation or  Lease  —  Implied  Agreement  to 
Surrender. 

Where  a  tenant  refused  the  offer  of  the 
landlord  for  vacation  of  the  premises,  and  aft- 
erward abandoned  the  premises  in  accordance 
with  the  tenant's  agreement  with  another,  there 
was  no  implied  agreement  to  terminate  the 
lease. 

Appeal  from  Circuit  Court  Jackaon  Coun- 
ty;  Thomas  B.  Buckner,  Judge. 

"Not  to  be  officially  published.'' 
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Actitm  by  Bnddy  Realty  Company  against 
the  Woolf  Cement  Company.  Judgment  for 
r<Ialotlff,  and  defendant  appeals.    Affirmed. 

Hndlcy,  Cooper,  Neel  4;  Wright  and  J. 
Stanley  Bassett,  all  of  Kansas  City,  for  ap- 
pellant McCnne,  Caldwell  &  Downing,  Har- 
old M.  Noble,  and  William  Moore,  all  of 
Kansas  Cit7,  for  respondent. 

ELLISON,  P.  J.  Plaintiff  leased  to  de- 
fendant premises  In  Kansas  City  for  a  term 
of  five  years  from  February  1,  1910,  at  $75 
per  montb.  Defendant  occupied  the  prem- 
ises up  to  the  latter  part  of  August,  1912, 
and  disclaimed  owing  rent  after  that  date. 
At  the  end  of  the  term  plaintiff  brought  this 
action  for  rent  for  balance  of  the  term.  The 
trial  court  gave  a  peremptory  Instruction, 
directing  a  verdict  for  plaintiff. 

[1]  The  lease  and  rate  of  rent  are  not  In 
dispute.  The  whole  defense  is  based  on  a 
claim  of  surrender  of  the  property  and  an 
acceptance  of  such  surrender  by  plaintiff. 
The  law  of  surrender  of  rented  realty  is  like- 
wise agreed  upon,  viz.,  that  It  Is  a  yielding 
of  the  possession  by  the  tenant  to  the  land- 
lord by  mutual  agreement  that  the  tenancy 
shall  cease,  the  leasehold  Interest  becoming 
extinct  The  surrender  may  also  be  by  op- 
eration of  law,  when  the  parties,  without  ex- 
press surrender,  do  some  act  which  implies 
that  they  have  agreed  to  consider  the  sur- 
render as  made.  ChnrchUl  v.  Lammers,  flO 
Mo.  App,  244 ;  Robertson  v.  Winslow,  99  Mo. 
App.  546,  74  S.  W.  442;  Mullaney  v.  Mc- 
Reynolds,  170  Mo.  App.  406,  155  S.  W.  486. 

[2]  So  the  question  we  have  to  determine 
is  whether  there  was  any  evidence  tending  to 
establish  a  surrender.  If  there  was,  the 
trial  court  should  not  have  given  plaintiff's 
peremptory  instmction.  But  we  find  It  to 
be  clear  that  there  was  no  such  evidence. 
There  is  practically  no  contradiction  or  dis- 
pute In  the  evidence  as  given  for  either  par- 
ty. The  evidence  claimed  to  show  a  surren- 
der, It  seems  to  us,  as  applied  to  the  law, 
shows  there  was  none.  It  was  shown  with- 
out diq>ute  that  what  was  known  as  the 
"Ttermlnal  Company"  desired  the  leased 
ground,  and  made  effort  to  acquire  It.  De- 
fendant Woolf  testified  that: 

"One  morning  Mr.  John  Buddy  came  by  the 
place,  and  said,  'BiUy,  I  have  been  over  to  the 
termhial  company  and  seen  their  new  plans,  and 
according  to  their  plans  it  will  be  necessarj' 
for  fou  to  vacate  this  property  so  we  can  get  a 
switch  to  our  ice  plant,'  and  I  didn't  tell  liim 
then  wlietber  I  would  or  would  not.  Q.  Did 
you  afterwards  comply  with  tliat  demand  and 
get  off?    A.  Yea,  sir." 

It  Is  manifest  that  no  agreement  to  sur- 
render was  made  by  that  interview.  For 
Woolf  refused  to  agree  to  vacate,  and  plain- 
tiff did  not  agree  that  he  should  surrender. 
And  though  he  answers,  "Tea,"  to  the  ques- 
tion whether  he  afterwards  complied  "with 
tbat  demand  and  got  off,"  it  Is  apparent  that 
be  aSOimatively  refused  to  do  so.    For  It 


clearly  appears  that  plaintiff's  suggestion 
contemplated  that  defendant  would  take  of 
plaintiff  another  60  feet  in  Oie  same  blocks 
{laying  the  same  rent  to  plaintiff ;  and  this, 
as  shown  below,  defendant  positivdy  refused 
to  do. 

niere  was  evidence  consisting  of  a  letter 
from  plaintifTs  agent  to  defendant,  reading 
as  follows: 

"Gentlemen:  The  Kansas  City  Terminal 
Railroad  Company  has  notiBed,  by  letter,  the 
Interstate  Ice  &  Cold  Storage  Company,  and 
the  Ruddy  Realty  Company,  that  on  August  5, 
1912,  it  will  discontinue  switching  service  to 
these  companies.  It  seems  that  tlie  company 
purports  to  construct  a  new  switch  for  the  Du- 
gan  tract  from  the  east,  and  your  buildings  are 
in  the  way.  according  to  the  .plans  of  the  com- 
pany's engineer.  In  order  to  avoid  a  wrangle 
with  the  terminal  company,  it  occurs  to  me  that 
we  can  give  your  company  an  equal  amount  of 
ground  elsewhere  on  the  Dugan  tract,  and  the 
terminal  company  will  probably  pay  the  expense 
of  moving  your  buildings  and  for  the  interrup- 
tion of  your  business.  Will  this  be  satisfac- 
tory to  you?  I  should  be  glad  to  discuss  it  with 
any  one  from  your  company  at  the  earliest  date 
possible." 

But  Woolf  testified  that  he  never  acted  up- 
on or  responded  to  the  letter ;  so  it  is  again 
manifest  that  no  agreement  to  surrender  was 
made.  It  may  l>e  readily  conceded  that  plain- 
tiff was  willing,  if  it  could  be  arranged  by 
the  terminal  company,  who  seemed  to  be  the 
moving  {tarty  in  the  whole  matter,  that  de- 
fendant could  select  an  equal  space  of  ground 
possessed  by  It  In  the  same  block.  But  noth- 
ing came  of  these  efforts;  Woolf  not  only  did 
not  notice  the  letter,  but  he  testlQed  that: 

"Mr.  Hanna  (Agent  for  Terminal  Company) 
told  me  that  plaintiff  was  willing  to  give  me  any 
other  60  feet  on  their  tract  I  wanted,  and  I  said 
I  didn't  want  it  because  I  could  not  get  the 
track  room  that  I  had  before." 

Finally,  defendant  and  the  terminal  compa- 
ny went  into  a  written  arbitration  agreement 
based  on  damages  to  defendant  The  arbi- 
trators found  and  reported  that  defendant 
would  "suffer  and  sustain  damages  on  ao> 
count  of  the  Improvements"  to  tie  made  by 
the  terminal  company  the  sum  of  $10,000. 
That  sum  was  paid  over  by  the  terminal 
company,  and  defendant  acknowledged  its 
receipt,  stating  that  it — 
"hereby  agrees  to  vacate  said  premises  and  to 
give  the  terminal  company  fuU  possession  and 
ownership  of  the  building  or  buildings,  or  other 
fixed  improvements  thereon  *  •  *  on  Au- 
gust 24,  1012,  so  that  the  Terminal  Railway 
Company  may  at  any  time  thereafter  commence 
and  complete  the  construction  of  ail  improve- 
ments or  tracks  contemplated  on  said  premises 
or  in  that  vicinity." 

In  compliance  with  these  proceedings  and 
that  agreement,  defendant  did  vacate  and 
move  away  from  that  vicinity. 

But  defendants  urge,  especially  in  a  reply 
brief,  that  when  plaintiff  first  suggested  to 
Woolf  that  he  vacate  the  premises,  though  he 
did  not  say  whether  he  would  or  would  not, 
yet  as  he  afterwards  did  in  fact  vacate.  It 
should  be  assumed  that  he  was  complying 
with  plaintiff's  demand,  and  lliustratlons  are 


Digitized  by  ^OOQlC 


304 


aOO  SOUTHWKSXBRN  BBPORTEB 


(Ho. 


gflven  claimed  to  support  this  suggestion. 
Bnt  all  this  Is  made  inapplicable  to  this  case 
from  the  fact  that  Woolf  refused  to  vacate 
by  taking  an  equal  space  from  plaintiff  in 
the  same  block,  and.  Anally,  as  above  shown, 
vacated  under  a  contract  with  the  terminal 
company  and  went  off  to  another  n^ghbor- 
hood. 

The  Judgment  was  manifestly  for  the  right 
party,  and  is  therefore  affirmed.    All  c(mcar. 


FABMERS'  STATE  BANK  OF  GBEENTOP 
V.  SLOOP  et  al.    (No.  12678.) 


(Kansas  City  Court  of  Appeals. 
J«n.  28,  1918.) 


Miggouri. 


1.  EviDBNCR  «Es>397(l)— Pabol  Evidence  Ar- 

FECTINO    WBITIN6. 

The  terms  of  a  written  contract  complete 
and  perfect  on  its  face  may  not  be  changed, 
varied,  or  contradicted  by  parol  evidence,  since 
it  is  conclusively  presumed  ttiat  all  prior  and 
contemporaneous  agreements  are  merged  into 
and  contained  in  it,  except  in  cases  of  fraud,  ac- 
cident, or  mistake,  where  equity  is  invoked  for 
its  reformation. 

2.  i)viDENCE  <g=420(7)— Pabol  Evidence  Af- 
fecting Wbitings  —  Notes  —  Condition 
Subsequent. 

Where  defendants  executed  and  delivered 
notes  to  plaintiff  bank  which  became  operative 
and  binding  at  once,  evidence  of  an  oral  agree- 
ment that  the  notes  should  cease  to  be  operative 
or  binding  on  the  happening  of  a  later  event, 
the  obtaining  of  a  loan  from  the  guardian  of  de- 
fendants' incomjtetent  relative,  which,  in  turn, 
was  contingent  on  the  probate  court's  authoriza- 
tion, was  inadmissible  under  the  parol  evidence 
rule. 

3.  Bills  and  Notes  4e392(1)  —  "Conbideka- 

IION." 

Notes  executed  and  delivered  to  a  bank,  in 
return  for  a  sum  of  money  used  by  the  makers 
to  save  a  third  person's  land  from  sale  under 
execution,  and  in  return  for  his  old  note,  were 
supported  by  consideration,  as  consideration 
may  arise  not  only  from  benefit  to  the  promisor, 
but  from  detriment  to  the  promisee,  while,  un- 
der the  statute,  the  notes  themselves  import  a 
consideration. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Consid- 
eration.] 

Appeal  from  Circuit  Court,  Schuyler  C!oun- 
ty;  N.  M.  Pettlngill,  Judge. 
"Not  to  be  officially  published." 
Suit  by  the  Farmers'  State  Bank  of  Green- 
top,  Mo.,  against  John  Sloop  and  J.  W.  Kas- 
ter.  From  a  judgmeuL  for  defendants,  plain- 
tiff appeals.  Judgment  reversed  and  cause 
remanded,  with  directions. 

Iligbee  &  Mills,  of  KirksvUle,  for  appellant. 
W.  M.  Saxbury,  of  Queen  City,  and  Fogle  & 
Fogie,  of  Lancaster,  for  respondents. 

TKIMBLE,  J.  This  is  a  suit  upon  a  prom- 
issory note  in  words  and  figures  as  follows: 
'■Greentop,  Mo.,  July  26,  1915. 

"Ninety  days  after  date,  for  value  received, 
we,  or  pitlier  of  us,  promise  to  pay  to  the  order 
of  the  Farmers'  State  Bank  of  Greentop.  Mis- 
souri, twenty-four  hundred  forty-six  and  19-100 
dollars,  with  interest  at  the  rate  of  8  per  cent. 


per  aimum  from  date,  and  U  not  paid  when  due 
to  draw  8  per  cent,  interest  per  annum  from 
maturity,  and  if  the  interest  l>e  not  paid  annual- 
ly, to  become  as  principal  and  bear  the  same 
rate  of  interest.  The  signers  and  indorsers  each 
waive  demand,  notice  and  protest  of  this  note, 
and  further  agree  to  pay  all  cost  and  attorney's 
fee  should  this  note  be  collected  by  law,  includ- 
ing all  expenses.  Payable  at  the  Fanners'  State 
Bank  of  Greentop,  Mo. 

"John   Sloop, 
"G.  &  C.  for  N.  L.  Kaster. 

"John   Sloop. 

"J    W    Kaster 
"[25c  Rev.  Stamp.]    [25c  Rev.  Stamp.]" 

Defendants'  answer  admitted  that  they  ex- 
ecated  and  delivered  said  note  along  with 
another  one  for  $4,000,  but  sets  up  certain 
facts,  and  asserts  that  there  was  an  alleg- 
ed oral  agreement  betweoi  plaintiff  (through 
its  casliler)  and  themselves  by  virtue  of  the 
nonjierformance  of  which,  on  plaintifTs  part, 
the  notes  are  unenforceable  and  void. 

The  facts  referred  to  above  were  that  on 
November  6,  1912,  Nathan  L.  Kaster  execut- 
ed his  negotiable  promissory  note  for  $2,000 
to  the  plaintiff  bank  due  bi  six  months  bear- 
ing 7  per  cent,  compound  interest  from  date: 
that  on  June  30,  1813,  the  probate  court  of 
Schuyler  county.  Mo.,  duly  adjudged  said 
Kaster  to  be  of  unsound  mind  and  incapable 
of  managing  his  affairs,  and  appointed  John 
L.  Sloop  (one  of  the  defendants  herein)  as 
his  guardian,  who  thereupon  duly  qualified; 
that  on  the  8th  of  December,  1914,  the  cir- 
cuit court  of  said  county  rendered  a  decree 
granting  a  divorce  to  the  wife  of  said  Kaster 
and  awarding  her  a  judgment  for  $4,000  ali- 
mony in  gross  against  him  and  his  sold 
guardian  together  with  costs ;  that  an  execu- 
tion was  Issued  on  said  judgment,  and  was 
duly  levied  upon  said  Kaster's  real  estate, 
and  the  same  was  advertised  for  sale,  and 
was  about  to  be  sold,  on  July  26,  1915.  The 
day  before  the  sale  was  to  come  off  the  de- 
fendant J.  W.  Kaster,  and  three  others,  re- 
lated by  blood  and  marriage  to  Nathan  L. 
Kaster,  desiring  to  save  his  land  from  sale, 
applied  to  Xoung,  plaintiff's  cashier,  for 
money  with  which  to  pay  off  said  Judgment. 
They  agreed  to  meet  next  day  at  Lancaster, 
the  county  seat  where  the  execution  sale 
was  to  be  held.  The  defendants,  with  four 
others,  Ditmars,  Johnson,  Dufnr,  and  Smith, 
met  the  cashier  at  Lancaster,  and,  before  the 
sale  took  place,  the  defendants,  with  Dufur, 
Johnson,  and  Smith,  executed  a  note  for  $4," 
000,  due  in  90  days,  to  the  plaintiff  ba.nlc, 
and  the  defendants  executed  the  note  in  suit. 
The  last-named  note  was  to  take  up  the  long 
past  due  $2,000  note  dated  November  5,  1912, 
and  the  bank  surrendered  it.  For  the  other 
note  the  bank  placed  $4,000  at  the  disposal 
of  the  parties,  and  the  money  was  used  to 
satisfy  the  execution  under  which  Nathan 
L.  Kaster's  laud  was  about  to  be  sold.  There 
is  no  dispute  over  the  foregoing  facts.  The 
answer  sets  them  up  and  the  reply  admits 
them. 


4tE»For  other  casessee  same  topic  and  KBT-NUMBEH  la  all  Key-Nambered  Dlg«st>  and 
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The  oral  agreement  lelled  upon  by  tbe  d»- 
fendants  (bnt  wkich  the  reply  denied)  was  that 
at  aad  l>rlor  to  the  time  the  said  two  notes 
were  executed  plaintiff,  through  its  cashier, 
agreed  with  the  makers  thereof  that  It  would 
make  a  loan  to  John  Sloop  as  guardian  and 
curator  of  Nathan  L.  Kaster  of  a  sufficient 
sum  to  cover  both  of  said  notes,  to  be  secured 
by  mortgage  <m  120  acree  of  Kaster's  farm, 
as  soon  aa  an  appropriate  order  for  that 
purpose  should  be  made  by  the  probate  court, 
and  that  the  bank  woidd  accept  said  security 
and  surrender  the  two  notes  aforesaid.  The 
answer  alleged  that  an  order  to  borrow  said 
amount  and  authorizing  satd  security  was 
obtained  from  the  probate  court,  but  that 
plaintUf  refused  to  make  the  loan,  and  re- 
fused -to  surrender  the  said  two  inromisaory 
notes,  by  reason  of  all  which  facts  and  al- 
legations said  two  promissory  notes  "are 
wholly  inoperative,  unenforceable,  and  void, 
and  the  consideration  thereof  has  wholly 
failed."  There  was  no  averment  of  fraud, 
accident,  or  mistake. 

The  coort,  over  the  ctbJectlonB  and  excep- 
tions of  plaintiff  presented  and  saved  at 
every  step  and  In  every  conceivable  way,  ad- 
mitted evidence  offered  by  defendants  in 
support  of  the  alleged  oral  agreement  and 
the  violation  thereof,  and,  in  defendants' 
instructions,  submitted  the  case  to  the  Jury 
in  accordance  wtth  tke  theory  of  defendants' 
answer.  Thereupon  the  Jury  found  for  de- 
fendants, and  plaintiff  appealed. 

(1]  The  QQesticm  is  as  to  whether  the  ad- 
mission of  defendants'  evidence  relating  to 
the  allied  oral  agreement  violates  the  rule 
against  changing,  varying,  or  contradicting 
the  terms  of  a  written  contract  which  is 
complete  and  perfect  on  its  face.  The  con- 
tract sued  on  Is  a  negotiable  promissory 
note,  and,  of  coarse,  Is  complete  in  every 
way.  And  there  Is  not,  and  cannot  be,  any 
question  as  to  the  existence  of  the  above- 
mentioned  pand  evidence  rule  by  reason  of 
whldi  it  Is  conclusively  presumed  that  all 
prior  and  contemporaneous  agreements,  en- 
tering into  and  forming  a  part  of  the  con- 
tract of  which  the  instrnment  is  the  expres- 
sion, are  merged  Into  and  contained  in  it,  ex- 
cept in  cases  of  fraud,  accident,  or  mistake, 
where  equity  is  Invoked  for  its  reformation. 
Davis  V.  Oann,  63  Mo.  App.  426,  430 ;  Third 
National  Bank  v.  St  Charles  Savings  Bank, 
244  Mo.  654,  676,  149  S.  W.  485;  Beberet  v. 
Meyers,  240  Mo,  58,  75,  76,  144  S.  W.  824. 
Defendants  do  not  question  the  rule,  but  they 
say  It  is  one  sat^ect  to  many  exceptions,  and 
that  this  la  one  of  them. 

They  say  that  there  are  two  lines  of  an- 
thorities,  one  asserting  and  the  other  deny- 
ing that  parol  evidence  is  admissible  to  show 
the  existence  of  some  contingency  or  condi- 
tion affecting  the  operation  of  a  written  in- 
strnment; and  that  while  Missouri  decisions 
iiave  heretofore  been  on  the  negative  side  of 
the  proposition  as  to  negotiable  instruments 
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delivered  to  the  payee  (see  for  example 
Hurt  V.  Ford,  142  Mo.  283,  44  S.  W.  228,  41 
Lk  B.  A.  823),  nevertheless  that  rule  has  been 
changed  by  section  16  of  the  Negotiable  In- 
struments Act  (section  9087,  R.  S.  Mo.  1909), 
whldh  provides  that  "as  between  immediate 
parties"  to  a  negotiable  instrument  "delivery 
may  be  shown  to  have  been  conditional  or 
for  a  special  pnrpose  only  and  not  for  the 
purpose  of  transferring  the  property  in  tlie 
inatmment,"  etc.  Therefore  defendants  say 
that  parol  evidence  of  the  agreement  relied 
ODon  was  admissible. 

Without  attempting  to  say  whether  there 
are  in  reality  two  distinct  lines  of  authority 
on  the  matter  just  stated,  or  wliat  change 
has  be^i  wrought  in  our  state  by  said  sec- 
tion 8067,  it  is  to  be  observed  that  wherever 
IMurol  evidence  has  been  admitted,  under  the 
theory  relied  upon  by  defendants,  it  was 
where  the  validity  or  eaiatenoe  of  the  con- 
tract tttelf  was  questioned,  for  Instance 
where  parol  evidence  is  offered  to  show  "con- 
ditions relating  to  the  delivery  ot  taUng  ef- 
fect of  the  instrument,  as  that  It  shall  onlv 
become  effective  upon  certain  conditiont  or 
oontingendet,  for  this  is  not  an  oral  con- 
tradiction or  variation  of  the  Instrument,  but 
goes  to  the  very  existence  of  the  contract, 
and  tends  to  show  tlMt  no  valid  and  effee- 
tine  contract  ever  exitted."  17  Cyc.  642. 
But  in  other  cases  parol  "evidence  is  not 
admissible  which,  conceding  the  existence 
and  delivery  of  the  contract  or  obligation,  and 
that  it  was  at  one  time  effective,  seeks  to 
nulIU^,  modify,  or  change  the  character  of 
the  obligation  Itself,  by  showing  that  It  is  to 
ce<M8  to  he  effective  or  is  to  have  an  effect 
different  from  that  stated  therein,  iq>on  cer- 
tain conditions  or  contingencies,  for  this  does 
vary  or  contradict  the  terms  of  the  writing." 
17  Gya  643.  (AU  ItaUcs  ours.)  .  It  seems  to 
be  clear  from  the  language  used  In  section 
9987  that  it  Is  dealing  with  cases  of  the  for- 
mer character  and  has  no  reference  to  the 
latter  when  it  provides  that  such  an  inqulry 
may  be  had  as  between  even  the  immediate 
parties  to  negotiable  paper. 

[t]  The  qncstien  Onea  arises  as  to  whether 
the  present  case  ia  of  the  former  character 
w  belonga  to  the  latter  claas.  We  are  of 
opinion  that  it  does  not  possess  the  former 
character,  but  la  within  the  latter  class.  The 
two  notes  were  executed  at  the  same  time, 
and  were  all  a  part  of  the  same  transaction, 
and,  indeed,  they  appear  to  be  so  from  the 
answer  which  sets  np  both.  When  the  notes 
were  executed  and  delivered,  the  bank  ad- 
vanced ^,000  to  pay  off  the  judgment,  and 
gave  up  Its  past-due  note  of  |2,e00  against 
Nathan  Ia  Kaster.  The  notes  were  executed 
and  delivered  and  became  operative  and  bind- 
ing at  once;  but,  according  to  defendants' 
claim,  there  was  an  oral  agreement  that  they 
were  to  cease  to  be  operative  or  binding  ui)on 
the  happening  of  a  later  event,  namely,  the 
obtaining  of  a  loan  from  Easter's  guardian 
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whldi  In  torn  was  ccmtlngeut  upon  the  pro- 
bate court  authorizing  same  and  the  giving  of 
certain  security  therefor.  The  case  is  not, 
therefore,  one  where  parties  have  signed  and 
delivered  to  the  payee  an  Instrument  which 
is  not  to  become  a  contract  until  the  happen- 
ing of  a  condition  precedent  "There  Is  a 
radical  distinction  between  a  conditional  de- 
livery, which  is  not  to  become  complete  and 
effective  until  the  happening  of  some  condi- 
tion precedent,  and  a  complete  deliypry,  like 
the  one  at  bar,  which  is  sought  to  be  defeat- 
ed by  subsequent  contingencies  that  may  or 
may  not  arise.  In  the  one  case  there  is  no 
contract  until  the  condition  has  been  com- 
plied with;  In  the  other  there  Is  a  binding 
contract,  notwithstanding  the  happening  of 
the  contingency  relied  upon  to  defeat  it" 
Jamestown  Business  College  Ass'n  v.  Allen, 
172  N.  Y.  2»1,  296,  64  N.  E.  952,  954  (92  Am. 
St.  Kep.  740).  This  distinction  Is  implied  In 
Barrett  v.  Davis,  104  Mo.  549,  559,  16  S.  W. 
377,  379,  where  it  is  said : 

"SVtcts  ^oing  to  show  that  a  writing  never  ao- 
guired  original  vitalitv  aa  a  contract  are  not 
considered  as  infringing  the  rule  of  evidence  ex- 
cluding verbal  contradiction  of  writings."  (Ital- 
ics ours.) 

The  same  Is  also  manifest  in  Paulson  ▼. 
Boyd,  137  Wis.  241,  118  N.  W.  841,  wherein 
it  is  held  that,  as  the  oral  agreement  consti- 
tuted an  arrangement  whereby  the  note  did 
not  become  a  complete  contract  in  prtesentl, 
such  oral  agreement  was  not  contradictory 
of  the  written  instrument,  and  was  therefore 
admissible. 

It  follows  that  defendants  were  not  entitled 
to  introduce  parol  evidence  to  contradict, 
vary,  or  alter  the  terms  of  the  written  con- 
tract whereby  they  unconditionally  promised 
to  p9y  the  amount  therein  specified. 

[3]  The  claim  of  no  consideration  for  the 
notes  cannot  be  upheld,  since  there  was  ample 
consideration.  They  saved  their  kinsman  and 
friend's  land  from  sale  under  execution,  and 
removed  a  long  past-due  obligation  from  the 
possibility  of  creating  a  similar  situation 
with  wblcb  he  was  then  confronted.  Besides, 
the  bank  gave  up  $4,000  in  money  for  one  and 
the  old  note  for  the  other.  Ckmsideratlon 
may  arise  not  only  from  benefit  to  the  prom- 
isor, but  also  from  detriment  to  the  promisee. 
However,  under  our  statute,  the  note  itself 
imports  a  consideration,  and  if  the  defense 
of  the  alleged  oral  agreement  falls  then  the 
defense  of  want  of  c(»isiderBtion  falls  with  It 

The  rnllng  herein  calls  for  a  reversal  of  the 
Judgment  and  a  remanding  of  the  cause,  but 
leaves  nothing  further  to  be  tried  except  the 
amount  of  the  attorney's  fee,  for  which  the 
note  provides  and  for  which  plaintiff  also 
snesL  If  plaintiff  diooses  to  forego  this,  the 
circuit  court  is  directed  to  render  Judgment 
for  plaintiff  for  the  amount  of  the  note,  with 
Interest  and  costs.  If  not,  the  court  is  di- 
rected to  try  the  question  of  the  amount  of  a 
reasonable  attorney's  fee  and  render  Judg- 


ment in  plaintilPs  favor  for  the  amount  of  the 
note,  with  interest  and  costs  and  foar  the 
amount  of  the  attorney's  fee.    All  concur. 


HYDRAULIO  PRESS  BRICK  00.  r. 
LANBetal.    (No.  1482S.) 

(St  Louis  Court  of  Appeals.     Missouri.     Sub- 
mitted on  Briefs  Dec.  3,  1917.    Opinion 
'     KUed  Jan.  8, 1918,) 

1.  Affeai.   amo   Bbbob  «a>80(5)  —  "ViiiAi. 

JXJDOUENT." 

A  judgment  in  substantial  compliance  with 
Rev.  St  ISXn),  i  8235a,  as  added  by  Lews  1911, 
p.  314,  as  to  adjudging  the  rights  in  ttie  same 
suit  of  parties  having  mechamcs'  liens,  heU  a 
"final  judgment"  from  which  an  appeal  would 
lie,  although  the  sheriff  was  to  hold  the  pro- 
ceeds of  sale  subject  to  order  of  the  court  and 
jurisdiction  was  retained  for  the  purpose  of 
making  "such  further  orders  and  decrees  as  may 
be  proper";  a  judgment  being  final  for  purposes 
of  appeal,  although  some  incidental  or  depend- 
ent matter  may  remain  for  adjustment  or  fur- 
ther proceedings  may  be  contemplated  and  nec- 
essary in  the  execution  of  tlie  judgment  order, 
or  decree. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Slrst  and  Second  Series,  Sinai 
Decree  or  Judgment] 

2.  Mechanics'  Liens  «s>aG0(4)  —  Pboceeo- 

INOS    CONSTirDTINO   COMMENCEMENT  —  FH.- 

iNQ  Petition. 
Where  a  petition  in  a  suit  to  enforce  a  me- 
chanic's lien  was  filed  at  the  October  term  and 
witiiin  90  days  after  the  filing  of  plaintiff's  lien, 
the  suit  was  begun  within  90  days  as  to  defend- 
ants served  by  publication,  although  the  order 
of  publication  was  not  made  or  iniblished  until 
the  Deceml)er  term  following,  at  which  term  the 
summons  was  returnable,  in  view  of  Rev.  St 
1909,  §  1756,  providing  that  the  filing  of  a  peti- 
tion and  suing  out  of  process  therein  shall  be 
taken  and  deemed  the  commencement  of  the 
suit 

3.  Mechanics'  Liens  «s>2eO(5)  —  Pbobecu- 
TioN— Unbkasonabus  Dblat. 

Where  plaintiff's  petition  in  suit  to  foreclose 
mechanic's  lien  was  filed  at  October  term,  sum- 
mons made  returnable  at  December  term,  when 
order  of  publication  was  made,  which  was  re- 
turnable to  February  term,  replies  filed  at 
March  term,  and  case  heard  at  June  term,  it 
cannot  be  said  that  there  was  an  unreasonable 
delay  on  plaintiff's  part  in  proceeding  with  the 
case ;  there  being  no  application  to  speed  up  ac- 
tion under  Rev.  St  1909,  {  8235e,  as  added  by 
Laws  1911,  p.  316. 

4.' Mechanics'  Liens  €=92(6— Pubuoatiok 
Br  Defend antv-Necessitt. 
Where,  in  a  suit  to  enforce  a  mechanic's 
lien,  plaintifTs  service  by  publication  was  time- 
ly, it  was  unnecessary  for  a  defendant  filing  an 
answer  and  seeking  to  enforce  its  own  lien,  to 
sue  out  an  order  for  publication,  since  that  sued 
out  by  plaintiff  was  sufficient  for- the  whole  case. 

Appeal  from  8t  Louis  Olrcntt  Court;  Wm. 
M.  Kinsey,  Judge. 

Action  by  the  Hydraulic  Prees  Brick  Com- 
pany against  Charles  E.  Lane,  the  Laclede 
Trust  Company,  and  others.  From  the  Judg- 
ment rendered,  the  Trust  Company  appeals. 
Affirmed. 


«t=>roT  other  caice  tee  same  topic  and  KBY-NUMBEB  In  all  Key-Nnmbered  DlgMte  and  Indexes 
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Henry  H.  Oberachelp,  of  St  Lonls.  for  tp- 
peUant  Klot,  Chaplin,  Blayney  &  Bedal 
and  MeLaran  &  Oarescbe,  all  of  St  Louis, 
tor  reBpondeat 

Statement 

RHTNOIiDS,  P.  3.  This  la  an  action 
brouj^t  to  enforce  a  mechanics'  or  material- 
men's Uen  <m  lota  22,  2S  and  24  of  Marcos 
Arenue  Heights,  in  dty  blo<^  4391B  In  the 
dty  of  8t  Louis,  It  being  averred  that  they 
are  the  same  property  theretofore  conveyed 
by  deed  from  Eva  L.  Werts  to  Monroe  Cbn< 
atmctlon  Company,  dated  Febmary  4tta,  1014, 
and  recorded  February  4th,  1914.  The  de- 
fendants named  In  the  petition  are  Charles 
B.  Lane  and  Lora  B.  Lane,  bts  wife,  Eva  L. 
Wertz,  the  Monroe  OonstmctlcMi  Company, 
Bichard  F.  Goodnow,  trustee,  Fred  W.  Lov- 
ett  Laclede  Trust  Company,  St  Louis  Lum- 
ber Company,  Isaac  R.  Goldberig,  doing  busi- 
ness as  Isaac  R.  Goldberg  &  Company,  and 
"the  Unknown  Consorts,  H^rs,  Devlseeef 
Donees,  Alienees,  or  Immediate  mesne  or 
remote,  voluntary  or  Involuntary  grantees 
of  Fred  W.  Lovett"  Setting  out  that  plaln- 
tur,  «n  January  29th,  1914,  had  entered  Into 
a  contract  with  the  Monroe  Construction 
Company,  wher«by  It  agreed  to  furnish  to 
that  company  certain  brtck  for  three  one- 
story  buUdlngs  to  be  known  as  numbers  4866, 
4868  and  4870,  Carter  Avenue,  In  the  city  of 
St  Lools,  situate  on  premises  which  are 
described  as  above,  it  Is  aveired  that  the 
buildings  are  erected  on  oontlgnous  lots.  It 
la  further  averred  that  at  the  time  of  making 
the  ccmtraet  with  the  Monroe  Construction 
Company,  the  legal  title  to  tite  above  describ- 
ed invmlses  was  in  Charles  EL  Lane  and  that 
oo  February  3id,  1914,  Lane  and  his  wife 
transferred  the  property  to  defendant  Eva 
L.  Wertz  by  deed  duly  recorded,  and  on  Feb- 
ruary 4th,  Eva  Li  Wertx  transferred  the 
property  to  the  defendant  Monroe  Construc- 
tion Company.  Averring  that  plaintUf  Is 
unable  to  state  whether  at  the  time  it  entei> 
ed  Into  Its  contract  with  the  Monroe  Con- 
8tructl«m  Company  that  company  was  the 
general  contractor  for  the  erection  of  the 
building  under  contract  with  Charles  EL 
Lane,  the  tbm  owner,  or  with  the  defend- 
ant Eva  L.  Wertz,  who  afterwards  became 
the  owner,  or  whether  the  Monroe  Construc- 
tion Company  was  the  equitable  owner  of  the 
property  at  the  time,  plaintiff  declares  Its  be- 
lief of  one  alternative  or  the  other  and  Its  Ig- 
norance as  to  whether  it  be  the  one  or  the 
other.  It  Is  then  averred  that  commencing 
February  12th,  1914,  and  ending  March  24th, 
1914,  plalntUC  continuously  furnished  to  the 
Monroe  C<ni8trQctlaD  Company  under  its  con- 
tract l!ri<^  to  the  value  of  $563.80  for  the 
three  buUdlngs  described  and  that  this  ma- 
terial was  furnished  for  and  actually  entered 
Into  the  construction  of  the  three  one-story 
bride  bolMlngs,  the  particulars  appearing  in 
the  aocoont  filed,  irtddi  sets  out  the  Items  and 
dates.  The  petltlm  tben  makes  the  necessary 


avwments  as  to  filing  the  lloi  claim  In  the 
propea:  office,  tlie  latter  being  done  July  24th, 
1914.  As  there  Is  no  question  made  as  to 
the  lien  account  its  correctness  and  filing. 
It  is  not  necessary  to  further  particularize  It 
It  claimed  a  balance  due  and  unpaid  of  $327.- 
16,  for  which  plalntUC  (d^ms  a  lien  against 
the  contiguous  lots  as  described  and  the  three 
buildings  thereon.  It  is  further  averred  that 
on  September  23rd,  1914,  the  defendant  St 
Louis  Lumber  Company  filed  in  the  circuit 
court  of  the  dty  of  St  Louis  its  Uen  against 
the  property  herein  described  In  the  sum  of 
$72.14;  that  on  October  2nd,  1914,  the  de- 
fendant Goldberg  filed  wiOi  the  same  officer 
Us  Uen  against  the  property  described.  In 
the  sum  of  $675.69.  The  petition  further  sets 
out  that  the  defisndants  Goodnow,  trustee, 
and  Lovett  dalm  some  interest  in  the  prop- 
erty and  Improvements  under  certain  deeds 
of  trust,  aU  dated  February  4th,  1914,  ex- 
ecuted by  the  Monroe  Oonstruetion  Com- 
pany to  Rldiard  F.  Goodnow,  trustee  for 
Fred  W.  Lovett,  the  first  deed  of  trust  on 
each  lot  securing  one  principal  note  for 
$1660,  due  three  years  after  date^  with 
six  semiannual  Interest  notes  eadi  for 
$49.60,  the  second  securing  26  notes  ft>r 
$25  eadi  and  one  for  $200,  the  first  note 
due  four  months  from  date  and  one  note  due 
each  month  thereafter,  totalling  $850,  which 
deeds  of  trust,  It  is  averred,  were  filed  for 
record  In  the  office  of  the  Recorder  of  deeds 
of  the  dty  of  St  Louis  at  dates  set  out,  not 
now  material.  It  is  further  averred  that  the 
defendant  Laclede  Trust  Company  at  one 
time  daimed  to  own  certain  of  the  notes  se- 
cured by  certain  of  the  deeds  of  trust  men- 
tioned but  plaintiff.  It  is  averred,  is  Ignorant 
whether  that  Trust  Company  stUl  owns  the 
same,  wherefore  that  Trust  Company  Is  made 
a  defendant  to  the  suit  On  information  and 
beUef,  It  is  averred  that  Fred  W.  Lovett 
and  the  Monroe  Construction  Company  are 
not  now  the  present  owners  or  holders  of 
the  notes  secured  by  the  deeds  of  trust  here- 
tofore set  out  and  plaintiff  therefore  states 
that  they  are  and  that  it  verily  believes  that 
there  are  persons  interested  or  who  claim 
to  be  Interested  in  the  subject-matter  of  the 
petition  and  the  real  estate  hereinbefore 
described,  whose  names  cannot  be  Inserted 
herein  because  they  are  unknown  to  it  and 
that  such  unknown  persons  derive  or  daim  to 
derive  their  titles  or  claims  as  consorts,  heirs, 
devisees,  donees,  alienees  or  immediate, 
mesne  or  remote,  voluntary  or  involuntary 
grantees  of  Fred  W.  Lovett  and  the  Monroe 
Construction  Company ;  that  Fred  W.  Lovett 
the  Monroe  Construction  Company,  and  de- 
fendant Ladede  Trust  Company,  were  the 
last  persons  known  to  plaintiff  to  have  an 
Interest  in  the  property  by  virtue  of  the  deeds 
of  trust  herelnbeforo  set  forth,  and  that  said 
unknown  persons  derive  or  claim  to  derive 
their  titles  or  dalms  as  consorts,  etc.,  or 
voluntary  or  Involuntary  grantees  of  Lovett 
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and  the  Monroe  Construction  Company  and 
the  Laclede  Trust  Company  by  virtue  of  the 
notes  secured  by  the  deeds  of  trust  before  set 
out  Plaintiff  therefore  prays  that  an  order 
of  publication  Issue  for  the  unknown  consorts, 
etc.,  grantees  of  the  defendants  Lorett,  the 
Monroe  Construction  Comiwny  and  Laclede 
Trust  Company;  that  it  have  Judgment 
against  the  defendant  Monroe  Construction 
Company  for  the  sum  of  $327.15,  with  Interest 
therecm  at  the  rate  of  6  per  cent,  per  annum 
from  April  Ist,  1914,  and  for  costs,  and  a  spe- 
cial Judgment  and  decree  binding  and  subject- 
ing the  premises  described,  being  contiguous 
lots  of  ground,  and  the  Improvements  thereon, 
to  and  for  the  payment  of  plalntlfTs  Judg- 
ment, with  Interest  and  costs  of  suit  and  that 
the  conrt  determliie,  establish  and  enforce 
the  various  and  respective  rights  of  the  v^t- 
ties  to  this  suit  and  in  case  of  sale  of  the 
property,  that  the  court  equally  distribute 
the  proceeds  thereof ;  that  if  there  are  other 
persons  interested  in  the  subject-matter  of 
the  suit  they  be  allowed  to  itttervene  as  par- 
ties plaintiff  or  defendant,  and  for  such  other 
and  further  orders  as  may  be  meet  and 
proper. 

This  petition  was  duly  verified  and  it  was 
filed  on  October  6th,  1914,  In  the  office  of  the 
clerk  of  the  circuit  court  of  the  city  oif  St. 
I^ouls. 

The  attached  statement  of  account  referred 
to  in  the  petition  shows  the  dates  of  delivery 
of  various  grades  of  brick  to  the  Moni«e 
C<»istructlon  Company  for  use  in  the  threj 
houses  described  in  the  petition,  no  attempt 
being  made  to  apportion  the  brick  for  each 
house,  but  the  account  being  stated  as  one 
account  against  ail  three. 

The  petition,  as  stated,  was  filed  on  Oc- 
tober 6th,  1914.  That  being  the  first  day  of 
t*»e  October  term  of  the  court,  the  summons 
was  returnable  to  the  first  day  of  the  suc- 
ceeding term,  which  would  be  December  7th, 
1914.  On  that  date  an  answer  and  Interven- 
ing petition  for  the  enforcement  of  a  mechan- 
ics' lien  was  filed  by  the  Olencoe  Lime  &  Ce- 
ment Company,  which  was  afterwards  with- 
drawn, and  on  the  same  day  an  answer  was 
filed  by  the  St  Louis  Lumber  Company.  This 
latter  substantially  follows  the  allegations  of 
the  petition  as  to  the  notes  and  deed  of  trust 
and  unknown  ownership  of  the  note,  and  sets 
out  that  a  claim  of  a  lien  for  $72.14  was 
duly  filed  by  the  St  Louis  Lumber  Company 
on  September  23rd,  1914.  The  lots  are  de- 
scribed as  in  the  petition.  On  December  9th, 
1914,  an  order  of  publication  was  sued  out  by 
plaintiff  and  ordered  to  be  Issued  and  was  is- 
sued on  December  10th  against  all  the  named 
defendants  and  "the  unknown  consorts,  heirs, 
grantees,"  etc.,  of  Fred  W.  Lovett  The  or- 
der is  In  usual  form  and  sets  out  that  it  ap- 
peared by  the  petition  that  there  are  un- 
known persons  interested  or  claiming  to  be 
Interested  In  the  property,  deriving  title 
through  Fred  W.  Lovett  by  virtue  of  the 
deeds  and  deeds  of  trust  set  out  in  the  pe- 


tition, describing  them,  and  tliat  plaintiff 
claims  a  lien  tor  $327.16,  tbe  St  Louis  Lum- 
ber Company  for  $72.14,  and  Ooldl>erg  for 
$579.99,  and  tbe  unknown  consorts,  etc.,  olaim- 
Ing  under  Lovett,  are  ordered  to  appear  in 
court  at  the  February,  1915,  term  and  an- 
swer, etc  It  was  first  published  December 
17th,  1914,  its  last  publication  being  oa  Jan- 
uary 7th,  1915.  Proof  of  pubUcation  was 
filed  February  lltb,  1916. 

On  December  leth,  1914,  tbe  Ladode  Trust 
Company  filed  its  answer,  afterwards  filing 
an  'amended  answer  on  February  26t]i,  1915, 
to  plaintiff's  petition  and  to  the  Interveniag 
petition  of  the  St  Louis  Lumber  Gomimny, 
and  on  April  9th,  191S,  tbe  Ladede  Trust 
Company  was  granted  fifteen  days  furttier 
time  to  plead.  On  April  24tb,  1916^  it  filed 
its  second  amended  answer. 

In  this  second  amended  answer  the  Lac- 
lede Trust  Company,  denying  each  and  every 
allegation  In  the  petition,  by  way  of  cross- 
bill, sets  up  that  on  February  4th,  1914,  the 
Monroe  Construction  Company  was  the  owner 
of  the  lots  described  and  executed  tbe  first 
three  deeds  of  trust  set  out  in  the  petition 
on  each  of  the  respective  three  lots ;  that  im- 
mediately upon  the  execution  of  these  deeds 
and  their  execution  and  d^lvery,  Lovett  in- 
dorsed mil  of  the  notes  secured  by  tiie  deeds 
of  trust  without  recourse,  and  immediately 
transferred  the  notes  and  deeds  of  tmst  and 
had  never  had  any  interest  in  any  of  them 
since  February  4th;  that  it  (tlM  defmdant 
Laclede  Trust  Company)  l>ecame  the  owner 
and  holder  for  value  of  the  first  two  deeds 
of  trust  on  lots  22  and  24,  together  with  the 
buildings  and  improvements  thereon,  and  de- 
fault havios  been  made  in  each,  the  deeds 
of  trust  held  by  the  defendant  Laclede  Trust 
Company  were  duly  foreclosed  by  the  suc- 
cessor in  trust  of  Ooodnow,  and  that  tiie  de- 
fendant Ladfide  Tnsst  Company  became  the 
purchaser  and  received  deeds  from  tlie  trus- 
tee for  both  of  the  lots  and  improvements 
thereou,  each  dated  November  14th,  1914,  the 
date  of  the  sales,  and  duly  recorded  Novem- 
ber 16th  of  that  year,  and  it  is  averred  that 
it  the  defendant  Laclede  Tmst  CX>mpany,  is 
now  the  absolute  owner  of  both  lots  22  and 
24  and  the  buildtngs  and  improvements  there- 
on ;  that  the  bolder  of  the  deed  of  trust  on 
lot  23,  at  the  time  of  its  transfer  iqr  L»vett 
on  February  4th,  and  at  the  time  of  the 
erection  of  the  buildings  and  improvements 
on  lots  22,  2S  and  24,  and  at  the  Ume  of  tbe 
filing  of  the  alleged  mechanics'  lleas  against 
all  said  lots  and  the  batldings  aad  Improve-' 
ments  thereon  and  at  the  time  of  the  bring- 
ing of  this  suit  by  plaintiff  and  at  all  times 
since  its  transfer  by  Lovett  was  never  made 
a  party  to  this  suit,  "unless  such  holder  be 
considered  as  one  of  the  parties  included  In 
the  order  of  poblication  made  by  this  court 
on  December  9Ut,  1914,  at  the  request  of 
plaintiff."  Wliat  became  of  tbe  notes  to 
Lovett  8ec«red  by  Oxe  seeond  deed  at  tmst 
is  not  stated. 
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It  Is  further  averted  tbat  plaintiff  and  tbe 
otlier  alleged  medianlcs'  lien  clidraBnts  delib- 
erately, without  cause,  unnecessarily  delay- 
ed tbe  prosecution  of  this  suit  and  of  the 
proceedings  to  establish  their  said  alleged 
mechanics'  liens  against  the  holder  <rf  said 
deed  of  trust  on  lot  23,  and  deliberately  and 
unnecessarily  delayed  for  more  than  ninety 
days  after  the  filing  of  each  of  the  alleged 
mechanics'  liens  by  plaintiff  and  defendants 
until  December  9th,  1914,  to  sue  out  an  order 
of  publication,  when  plaintiff  in  this  cause 
moved  this  court  to  make  said  order  of  pub- 
lication as  to  unknown  consorts,  etc.,  return- 
able to  the  February  term,  1915,  of  this  court, 
and  although  the  clerk  of  this  court  made 
out  a  certified  copy  of  this  order  of  publica- 
tion the  following  day,  yet  none  of  tbe  alleg- 
ed mechanics'  lien  claimants,  plaintiffs  or  de- 
fendants, did  anything  towards  publishing 
said  order  or  proceeding  against  said  un- 
known consorts,  etc.,  named  and  referred  to 
In  said  order  until  December  17th,  1914,  when 
occurred  the  first  publication  In  a  newspaper 
of  said  order. 

It  is  further  averred  In  this  second  amend- 
ed answer  of  the  Laclede  Trust  Company 
that  default  had  also  been  made  in  the  deed 
of  trust  which  was  on  lot  23  and  the  holder 
of  that  deed  of  trust  was  in  the  same  posi- 
tion with  reference  thereto  as  this  defend- 
ant Laclede  Trust  Company  was  with  refer- 
ence to  lots  22  and  24,  and  became  practically 
the  real  owner  of  said  lot  23  and  the  build- 
ings and  Improvements  thereon,  and  it  is 
averred  that  accordingly,  "as  this  suit  and 
the  proceedings  thereunder  were  not  begun 
as  to  said  holder  of  said  deed  of  trust  on  an 
owner  of  said  lot  23  within  tbe  ninety  days 
required  after  the  filing  as  to  the  respective 
alleged  mechanics'  lien  claims  herein,  con- 
trary to  the  provisions  of  section  8228,  Re- 
vised Statutes  of  Missouri,  1909,  and  as  tbe 
pl-osecutlon  of  said  suit  and  of  said  alleged 
mechanics'  lien  claims  was  not  without  un- 
necessary delay  with  respect  to  said  other 
bolder  of  said  deed  of  trust  and  owner  of 
said  lot  23,  any  accounts,  statements  and  al- 
leged lien  dafans  filed  by  plaintiff  or  any  of 
the  defendants,  cannot  become  liens  against 
tbe  said  three  lots  nor  against  the  buildings 
and  Improvements  thereon  and  as  any  such 
alleged  accounts,  statements  or  alleged  me- 
chanics' lien  claims  cannot  affect  the  inter- 
est of  said  holder  of  said  deed  of  trust  on 
and  the  owner  of  said  lot  23,  none  of  them 
can  or  should  be  established  as  mechanics' 
liens  against  this  defendant's  Interest  in  said 
lots  22  and  24,  and  the  building  and  improve- 
ments thereon,  particularly  aa  each  and  all 
of  said  alleged  mechanics'  liens,  accounts, 
statements  and  claims  are  in  blanket  form 
as  claims  against  all  of  said  three  lots  and 
the  buildings  and  Improvements  thereon,  and 
not  amwrtloiMd  as  to  the  respective  lots  and 
building  and  improvemoats  thereon."  Fur- 
ther setting  out  that  plaintiff  and  the  other 
defendants  each  make  claim  to  some  Inter- 


est in  and  to  this  defendant's  saiA  lots  and 
buildings  and  improvements  thereon,  this  an- 
swer attacks  the  claim  of  defendant  Gold- 
berg as  of  no  validity.  Finally,  the  Laclede 
Trust  Company  prays  tbe  court  to  dedue,  ad- 
judge and  determine  tbe  estate,  title  and  in- 
terest of  all  tbe  parties  hereto  severally  in 
and  to  each  and  all  of  the  lota  and  buildings, 
that  the  defendant  Trust  Company  be  declar- 
ed the  absolute  owner  of  lots  22  and  24  and 
the  buildings  and  Improvements  thereon  and 
that  none  of  the  other  parties  to  the  suit 
have  any  right  to,  claim  or  lien  or  interest 
therein,  and  that  the  defendant  Goldberg  be 
enjoined  from  astiertiog  any  claim  on  any 
of  the  lots  by  virtue  of  bis  alleged  judgment, 
and  the  Trust  Company  prays  for  such  other 
and  further  orders  and  relief  as  may  seem 
proper. 

lieplies  were  filed  to  this  last  answer  and 
on  March  9th,  1916,  default  was  entered 
against  the  Monroe  Construction  Comjuiny, 
Lovett,  Goodnow,  the  trustee,  and  the  Lanes, 
as  was  done  also  afterwards  against  the  de- 
fendant Eva  L.  Wertz,  who  was  brought  in 
by  alias  summons. 

The  cause  was  heard  before  tbe  court  on 
June  9th,  1916,  and  on  July  19tb,  1915,  dur- 
ing the  June  term  of  the  court,  it  entered  up 
Judgment,  finding  that  the  defendant  Lane, 
on  and  prior  to  February  3rd,  1914,  was  the 
owner  in  fee  of  the  contiguous  lots  or  prem- 
ises, describing  them  aa  set  out  in  the  peti- 
tion; that  on  that  date  Lane  and  his  wife 
transferred  the  property  by  warranty  deed 
to  the  defendant  Eva  L.  Wertz  and  tbat  this 
transfer  to  Eva  L.  Wertz  was  for  the  con- 
venience of  the  grantors  and  that  aald  Eva 
L.  Wertz  had  no  personal  interest  In  tbe 
property,  she  on  that  same  date  conveying 
it  to  the  Monroe  Construction  Company  by 
deed  duly  recorded  and  that  this  conveyance 
was  made  pursuant  to  a  contract  entered  in- 
to between  tbe  Monroe  Construction  Com- 
pany and  Charles  E.  Lane,  made  prior-  to 
February  3rd,  1914,  by  which  Lane  agreed 
to  convey  the  property  to  defendant  Monroe 
Construction  Company,  and  that  on  or  before 
January  17th,  1914,  the  Monroe  Construction 
Company  was  the  equitable  owner  of  the 
above  described  premises ;  that  that  com- 
pany proceeded  to  erect  and  construct  on  the 
premises  three  one-story  brick  buildings,  de- 
scribing them,  commencing  the  erection  of 
the  buildings  on  January  17th,  1914,  and 
thereafter  on  January  29th,  1914,  the  Mon- 
roe Construction  Company  contracted  in  one 
general  contract  respectively  with  the  plain- 
tiff and  the  St.  Louis  Lumber  Company  for 
the  furnishing  of  material  for  the  three 
houses;  that  after  the  commencement  of  the 
erection  of  the  buildings  and  during  their 
erection  the  Monroe  Construction  Company 
executed  and  delivered  the  three  deeds  of 
trust  first  mentioned,  describing  them,  and 
that  the  same  company  afterwards  executed 
tbe  three  second  deeds  of  trust,  all  executed 
to  Goodnow,  trustee  for  Lovett,  as  averred; 
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tliat  at  the  time  of  the  Instltntlon  of  ttds 
suit  the  Laclede  Tmst  Company  was  the 
liolder  of  the  notes  secured  by  the  first  deeds 
of  trust  on  lots  22  and  24  and  subsequently 
became  the  owner  of  the  lots  by  foreclosure 
under  those  deeds  of  trust;  that  the  Monroe 
Construction  Company  had  executed  and  de- 
lirered  the  three  first  deeds  of  tmst  tn  order 
to  raise  and  procure  the  funds  and  money 
necessary  to  pay  for  the  labor  and  material 
to  be  used  in  the  erection  of  the  building  and 
Improvements;  that  the  proceeds  of  the 
deeds  of  trust  were  actually  used  in  and 
for  labor  and  material  used  In  and  entered 
into  the  construction  of  the  buildings  and 
improvements;  that  at  and  prior  to  the  com- 
mencement  of  this  action  the  defendant  Mon- 
roe Construction  Company  was  and  is  now 
indebted  to  the  plaintiff  and  to  the  defend- 
ant St.  Lools  Lumber  Company  in  the  sums 
hereinafter  severally  stated  for  work  and 
material  severally  done  and  furnished  and 
used  in  the  construction  of  the  buildings  and 
that  the  plaintiff  and  defendant  St  Louis 
Ivumber  Company  have  established  and  per- 
fected their  mechanics'  lien  for  said  several 
sums  on  the  premises,  and  setting  out  the  ac- 
counts as  claimed  and  adding  interest,  Judg- 
ment is  entered  against  the  Monroe  Con- 
struction Company  in  favor  of  the  Hydraulic 
Press  Brick  Company  and  the  St  Louis  Lum- 
ber Company  for  those  amounts  and  costs  of 
perfecting  their  Uens  and  against  the  de- 
fendant Ooldberg  on  his  claim  to  a  lien. 
Hens  being  declared  in  favor  of  the  plaintiff 
and  the  St  Louis  Lumber  Company  for  their 
Judgments  against  the  lots,  describing  them 
as  set  out  in  the  petition  and  as  being  con- 
tiguous. The  court  further  adjudges  and 
decrees  that  all  and  singular  the  mechanics' 
Hens  and  Judgment  thereon  herein  adjudged 
as  aforesaid  "are  prior  and  superior  to  the 
Uoos  created  by  the  above  mentioned  deeds 
of  trust  securing  the  payment  of  promissory 
notes  therein  respectively  described,  execut- 
ed by  the  Monroe  Construction  Company  on 
the  parts  and  portions  of  said  property  here- 
inabove described  and  superior  to  the  inter- 
ests of  Charles  E.  L«ne,  Lora  B.  Lane,  his 
wife,  ETva  L.  Wertz,  Monroe  Construction 
Company,  Laclede  Trust  Company  and  the 
holder  of  the  deed  of  trust  on  lot  23." 
Goldberg  is  also  enjoined  from  levying  any 
execution  on  the  premises  herein  described 
by  virtue  of  his  Judgment  heretofore  obtain- 
ed before  the  justice,  purporting  to  establish 
a  mechanics'  lien  on  the  property. 

The  Judgrment  then  proceeds  to  award, 
first,  general  execution  against  the  Monroe 
Construction  Company  and  If  the  debts  ad- 
Judged  are  not  satisfied  then  special  execu- 
tion for  any  balance,  the  residue  be  made 
out  of  the  property  by  sale  thereof  as  in 
the  case  of  the  sale  of  real  estate  under 
Judgments  and  executions,  the  order  direct- 
ing the  sheriff 

"to  sen  said  three  dwellings  and  the  parcds  of 
groand  upon  which  they  are  situated,  separate- 


ly and  each  one  for  itself,  the  proceeds  of  the 
sale  of  said  three  houses  to  be  held  and  kept 
separately  and  to  be  reported  to  the  court,  thu 
court  to  approve  or  disapprove  said  sales  or 
either  of  them,  and  this  court  to  marshal  and 
distribote  said  proceeds  among  the  parties  here- 
to according  to  their  respective  legal  and  equi- 
table rights  therein,  by  such  further  orders  and 
decrees  as  this  court  may  then  give. 

"And  the  court  does  retain  jurisdiction  of  this 
action  for  such  farther  orders  and  decrees  as 
may  be  proper." 

The  Laclede  Trust  Company  filing  its  mo- 
tion for  a  new  trial  as  well  as  in  arrest  of 
judgment  and  both  of  them  being  overmled. 
has  appealed  to  this  court,  the  respondents 
being  the  Hydraulic  Press  Brick  Comapny 
and  the  St  Louis  Lumber  Company. 

Opinion. 

It  will  be  noticed  that  as  there  were  sev- 
eral parties  claiming  to  hold  mechanics'  or 
materialmen's  liens  against  the  property, 
this  proceeding  Is  under  the  provisions  of 
the  Act  of  the  General  Assembly  of  our' 
state,  approved  April  3rd,  1911  (Laws  1911. 
p.  314),  as  it  has  for  its  object  the  marshal- 
ling and  distribution  of  the  proceeds  of  the 
sale  of  the  property  -among  the  parties  ac- 
cording to  their  respective  legal  and  equita- 
ble rights  therein,  and  is  to  be  treated  as  an 
"equitable  action  for  the  purpose  of  determining, 
establishing  and  enforcing  the  various  and  re- 
spective rights  of  the  parties  thereto  and  for 
the  purpose  of  marshalling,  applying  and  dis- 
tributing the  proceeds  of  the  sale  of  such  prop- 
erty that  may  be  ordered  and  decreed  in  said 
action." 

See  section  8235a,  Act  of  April  3rd,  1911, 
above  referred  to. 

[1]  A  question  suggested  itself  to  the  court 
as  to  whether  the  Judgment  entered  therein 
was  a  final  Judgment 

We  have  set  out  the  Judgment  practically 
in  full  and  It  will  be  noticed  that  it  substan- 
tially follows  the  provisions  of  section  8235a. 
Laws  1911,  p.  314,  ordering,  however,  a  sale 
of  each  lot  separately,  and  directing  the 
sheriff  to  report  the  result  of  the  sale  and  to 
hold  the  proceeds  of  the  sale  subject  to  the 
order  of  the  court,  the  court  retaining  ju- 
risdiction of  the  cause  for  that  purpose. 
After  submission,  we  ordered  the  cause  set 
down  for  argument  on  the  question  of 
whether  there  was  a  final  judgment  iu  the 
case,  from  which  an  appeal  would  lie.  Tliat 
has  been  argued  before  us.  Our  conclusion 
is  that  it  is  such  a  final  Judgment  as  sustains 
an  appeal,  and  so  counsel  for  the  respective 
parties  claim. 

It  is  said,  3  Corpus  Juris,  page  445: 

"If  that  -which  may  come  before  the  court 
for  further  action  or  direction  is  necesRary  for 
carrying  the  judgment  or  decree  into  effect,  or 
is  merely  in  execution  of  the  judnaent  or  de- 
cree, it  is  final  and  appealable.  Therefore,  a 
reservation  in  a  decree  or  a  right  to  apply  to  the 
court  for  any  order  that  may  be  necessary  to 
the  due  execution  of  the  decree  does  not  destroy 
its  appealability.  And  a  judgment  which  com- 
pletely settles  the  rights  of  parties  is  final,  al- 
though there  is  an  order  retaining  the  cause 
on  the  docket  for  the  purpose  of  exeentinc  the 
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jadsmettt,  whieli  is  diKharged  by  the  payment 
of  the  aaaonnt  of  the  judgment  ioto  court." 

It  l8  further  said  In  the  same  work,  page 
449,  that 

"according  to  the  weight  of  aathority,  the  prop- 
n  distinetioii  is  that  if  the  decree  disposes  of 
ail  questions  within  the  pleadings,  and  nothing 
remains  but  to  adjust  an  account  between  the 
parties  in  the  execution  of  the  decree,  or  there 
is  a  reference  «a  to  a  collateral  matter  only,  it 
is  final  for  the  purpose  of  an  appeaL    •    •    •  " 

And  It  Is  further  said,  page  459  (sec  274) 
of  tbe  same  work,  that  In  accordance  with 
the  principle  stated  before  and 
"aside  from  any  statutory  provision  the  general 
rule  is  that  a  judgment,  order,  or  decree  which 
adjudicates  and  settles  all  the  equities  and  sub- 
stantial merits  of  the  controversy  is  final  for 
the  purposes  of  an  appeal,  althou|;h  some  inci- 
dental or  dependent  matter  may  still  remain  for 
adjustment,  or  further  proceedings  may  be  con- 
templated and  necessary  in  the  execution  of  the 
judgment,  order  or  decree." 

In  Une  with  this,  see  H«nm  t.  Juede,  153 
Mo.  App.  259,  1B3  8.  W.  620;  and  Miller  v. 
Connor,  177  Mo.  App.  630,  160  S.  W.  582. 
We  therefore  bold  that  there  Is  a  final  Judg- 
m«it  In  fbls  cause  from  which  an  appeal 
lies. 

Tbe  learned  counsel  for  the  appellant 
makes  three  assignments  of  error:  First,  that 
the  court  erred  in  subjecting  the  deed  of 
trust  held  by  the  Laclede  Trust  Company 
and  Its  Interests  to  any  mechanics'  lien  in 
favor -of  plaintiff;  second,  in  subjecting  thb 
deed  of  trust  held  by  the  lAclede  Trust  Com- 
pany and  Its  Interests  to  any  mechanics'  lien 
in  favor  of  tbe  St.  Louis  Lumber  Company ; 
and,  third,  'if  the  Laclede  Trust  Company, 
to  protect  its  Interests,  must  pay.  It  should 
not  be  required  to  pay  all  or  to  pay  for  what 
went  into  the  building  on  lot  2S,  in  which 
it  was  not  interested,  but  only  for  what  went 
into  the  two  buildings  <m  which  it  had  the 
deed  of  trust,  and  if  required  to  pay  Hll,  then 
there  should  be  provisions  and  directions  as 
to  what  could  be  done  for  its  reimbursement 
against  the  interests  in  lot  23  and  tbe  build- 
ing thereon."  All  these  wUl  be  considered 
together. 

[2]  The  first  point  made  by  learned  coun- 
sel for  appellant  under  these  assignments, 
is  to  tbe  effect  that  the  only  service  in  this 
state  as  to  tbe  holder  of  the  first  deed  of 
trust  on  lot  23  and  tbe  building  on  it  was 
by  publication  and  the  suit  could  not  be 
deemed  commenced  as  to  such  holder  until 
plaintiff  had  done  all  it  could  do  to  secure 
and  make  complete  such  service  by  publica- 
tion, it  being  argued  that  this  suit  was  nqt 
commenced  as  to  sudi  holder  within  90  days 
after  the  filing  ci  plalntifTs  alleged  mechan- 
ics' lien,  and  therefore  did  not  bind  such 
holder  of  the  first  deed  of  trust  and  the  in- 
terest it  held  in  lot  23  and  building  thereon, 
and  tbat  such  lien  failed  to  bind  such  hold- 
er and  the  first  deed  of  trust  and  interest 
it  bdd  in  lot  23  and  its  building  being  an 
alleged  blanket  lien,  seeking  to  bind  all,  it 
also  failed  to  bind  tbe  Laclede  Trust  Com- 


pany, under  the  first  deed  of  trust  and  the 
Interest  it  held  in  lots  22  and  24  and  the 
buildings  thereon.  It  is  also  urged  tbat 
there  was  an  unnecessary  delay  by  plaintiff 
in  proeecutlra  of  the  suit  for  mechanics' 
lien,  which  it  is  claimed,  was  fatal.  We  see 
no  merit  in  either  contention. 

A  snlt  is  held  to  have  been  commenced  In 
our  state  by  the  filing  of  a  petition  with 
the  clerk  of  the  proper  court  Revised  Stat- 
utes 1909,  I  1756.  Construing  this  section, 
our  Supreme  Court  held,  in  South  Missouri 
Lumber  Co.  v.  Wright,  114  Mo.  326,  21  S.  W. 
811,  that  this  had  always  been  the  law  of 
our  state  prior  to  the  enactment  of  the  sec- 
tion, namely,  that  tbe  filing  of  the  petition 
was  the  commencement  of  the  action,  and 
tbat  that  section  made  no  practical  change 
in  the  law  as  It  had  uniformly  been  c<mstrued. 
In  State  ex  reL  Evans  v.  Broaddus,  245  Mo. 
123,  137, 149  S.  W.  473,  Ann.  Cas.l914A,  823, 
our  Supreme  Court  said,  construing  this  same 
section,  that  it  has  always  been  held  that 
an  action  is  begun  in  a  court  of  record  vrfam 
the  petition  is  filed,  "tbis,  even  although 
summons  may  not  thereafter  be  Issued  imtil 
the  action  Is  barred."  Many  cases  are  cited 
in  support  of  this.  So  Riverside  Lumber 
Co.  V.  Schafer,  251  Mo.  539,  158  S.  W.  340, 
also  holds. 

Learned  counsel  for  tbe  appellant  argues 
that  this  does  not  apply  to  orders  of  publi- 
cation. We  find  no  authority  which  sustains 
any  proposition  of  this  kind. 

[3]  But  it  is  said  that  there  was  imdue  de- 
lay on  the  part  of  the  plaintiff,  apparently, 
in  proceeding  with  the  case. 

TMb  action  was  commenced  by  the  filing 
of  the  petition,  which  occurred  October  6th, 
1914.  Tbe  cause  was  returnable  to  the  De- 
cember term  of  the  court  At  that  term  tbe 
order  for  publication  was  Issued  and  publi- 
cation duly  made  and  proof  of  publication 
filed.  The  plaintiff,  of  course,  was  a  party 
to  the  action  and  had  commenced  It  within 
90  days  after  filing  its  mechanics'  lien.  The  de- 
fendant St  Louis  Lumber  Company,  a  party 
to  the  action  named  as  a  lien  claimant,  filed 
its  lien  S^tember  23rd,  1914,  and  filed  its 
answer' setting  up  its  lien  in  tbe  case  at  bar 
December  7tb,  1914.  That  was  within  the 
90  days  required  by  law. 

[4]  Learned  counsel  for  appellant  seems 
to  contMid  tbat  tbe  St  Louis  Lumber  C<»n- 
pany  should  have  sued  out  a  new  order  of 
publication.  We  know  of  no  law  requiring 
this.  Tbe  publication  sued  out  by  the  plain- 
tiff was  sufficient  for  tbe  whole  case  and  tbe 
Lumber  Company  was  entitled  to  the  bene- 
fit of  tbat. 

Section  8235e  of  tbe  Act  of  April  3rd,  1911 
(Laws  1911,  p.  316),  provides  that  the  court 
shall  have  full  power  and  Jurisdiction  to 
speed  such  an  action  and  require  service 
of  process  to  be  obtained  speedily  upon  all 
parties  therein  "at  the  instance  of  any  party 
either  plaintiff  or  defendant  In  said  action 
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or  of  Its  own  motltm."  We  find  no  applica- 
tion to  the  court  by  any  party,  nor  did  the 
court  enter  any  order  speeding  the  action, 
and  the  examination  of  the  proceedings  In 
the  canse,  as  brought  up  to  ub  by  a  supple- 
mental abstract,  shows  that  the  cause  was 
proceeded  with  In  due,  timely  and  orderly 
manner.  The  appellant  Itself,  on  April  9th, 
1915,  was  granted  16  days  to  plead  on  Its 
own  motion  and  It  did  not  file  the  answer 
up«m  which  it  subsequently  stood,  that  be- 
ing Its  second  amended  answer,  until  April 
24tli,  1915.  The  cause  came  on  for  hearing 
before  the  court  on  June  9th,  1915,  and  was 
then  heard. 

Counsel  for  appellant  relies  on  the  deci- 
sion of  our  Supreme  Court  in  Pitkin  v.  Flagg, 
198  Mo.  646,  97  S.  W.  162,  as  holding  there 
was  a  fatal  ladi  of  diligence  here.  Tliat  has  no 
application  whatever  here.  In  that  case  the 
circuit  court  ordered  the  plaintiff  to  bring 
in  certain  parties  whose  residence  was  known 
to  irfalntiff  by  a  certain  term.  Tbe  plaintiff 
falling  to  do  that,  the  court  dismissed  the 
cause  and  the  Supreme  Court  held  that  was 
proper. 

We  see  In  this  no  delay  which  could  be 


charged  as  unreasonable  or  with  which  the 
plaintiff  or  the  St  Ix)uls  Iiumber  Company 
are  responsible. 

Beyond  controversy  tlie  Laclede  Trust 
Company  Is  now  the  owner  of  lots  22  and  24. 
The  present  owners  of  lot  23  and  of  the  notes 
and  deeds  of  trust  oa  it  are  alleged  to  be 
unknown  but  are  brought  In  by  the  order  of 
publication.  Whatever  rights  they  have  have 
been  determined  in  this  cause  as  subordinate 
to  the  Hen  claims  adjudged.  The  liens  were 
filed  on  all  three  of  the  lota  and  tbls  suit 
proceeds  against,  and  its  judgment  concludes 
all  known  and  unknown -owners  of  the  sever- 
al notes  or  deeds  of  trust  and  tbe  liens  are 
held  to  be  superior  to  all  other  claims.  If 
there  are  equities  between  the  unknown  own- 
ers of  lot  23  of  the  Incumbrance  on  It  and 
the  Laclede  Trust  Company,  tbey  are  not 
presented  before  us  in  such  a  manner  that 
we  can  now  determine  them. 

Discovering  no  reversible  error  in  the  pro- 
ceedings and  judgment  of  tbe  circuit  court, 
ttiat  judgm«it  is  affirmed. 

ALLEN  and  BECKER,  JJ.,  concur. 
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SOT'THBRN    NATIONAL    LIFE    REALTY 

CORP.  et  al.  v.  PEOPLE'S  BANK  OP 

BARDSTOWN. 

(Court  of  Appeals  of  Kentucky.    Feb.  5,  1918.) 

Apfeai,  and  Ebbob  «s»1040(7)  —  Habvlzss 

EKBOB— RtTLINO     ON    PLEADINQB. 

The  Bustaininar  of  a  demurrer  to  a  paragraph 
of  the  answer  aUegisg  that  defendant  was  a 
surety  and  had  been  discharged  by  the  doing  of 
certain  things  was  not  harmless,  where  under 
the  evidence  it  could  not  be  told  whether  the 
Terdict  against  defendant  was  based  on  a  finding 
that  defendant  was  a  surety  or  a  principal;  this 
fact  being  in  issue  under  the  pleadings. 

Appeal  from  Circuit  Court,  Nelson  County. 

On  rehearing.  Former  opinion  withdrawn 
in  part,  and  Judgment  reveraed  as  agaUmt 
the  Southern  National  Life  Realty  Corpora- 
Uon. 

For  former  opinion,  see  178  Ky.  80,  198  S. 
W.  543. 

Nat.  W.  Halstead,  of  Bardstown,  and  Helm 
Bruce,  Bruce  &  Bullitt,  and  Grover  O.  Sales, 
all  ot  LoolBTllIe,  for  appellants.  Jno.  <S.  Kel- 
ley,  Victor  L.  Kelley,  and  R.  C.  Cherry,  all 
<tf  Bardstown,  for  appellee. 


CLARKE,  J.  Although  we  held  the  trial 
court  erroneously  sustained  a  demurrer  to 
the  third  paragraph  of  the  separate  answer 
of  appellant.  Southern  National  Life  Realty 
Corporation,  the  judgment  against  It  was  af- 
firmed In  the  opinion  rendered  November  27, 
1917,  rqwrted  In  178  Ky.  80,  108  S.  W.  543, 
upon  the  theory  that  the  error  was  not  prej- 
ndicial,  and  this  upon  the  assumption  that 
the  Jury  had  determined,  upon  the  Issues  sub- 
mitted to  it  under  the  first  and  second  para- 
graphs of  the  answer,  that  the  corporation 
was  the  principal  and  not  a  surety  upon  the 
note  sued  on.  In  assuming  this  fact  as  prov- 
en, we  were  guUty  of  a  palpable  error,  as 
the  verdict  ot  the  Jury  may  have  resulted 
from  evidence,  none  of  which  was  brought  up 
on  appeal,  that  this  defendant  was  a  surety 
and  not  the  principal,  but  was  nevertheless 
liable,  because  It  bad  the  authority  to  bind 
itself  as  surety,  and  empowered  Its  president 
to  sign  Its  name  as  surety  upon  the  note.  7 
Am.  &  Eng.  Encyclopedia  of  Law  (2d  Ed.)  p. 
790,  I  *'b." 

As  we  are  unable  to  say  whether  the  jury 
found  this  defendant  to  be  the  principal  or  a 
surety  only  upon  the  note,  and  this  fact  was 
in  issue  on  the  pleadings.  It  is  apparent  that 
we  were  wrong  In  our  conclusion  that  the 
error  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  answer  was  not  prejudicial. 
Ky.  Central  R.  Co.  v.  Fox,  10  Ky.  Iaw  Rep. 
•T99;  Maccauley  v.  Blrod,  14  Ky.  Law  Rep. 
524 ;  Manler  v.  Myers,  4  B.  Mon,  514 ;  Field 
V.  Deatley,  10  B.  Mon.  4 ;  Union  Pac.  B.  <3o. 
V.  Field,  137  Fed.  14,  69  C.  C.  A.  536. 

■Wherefore  so  much  of  the  opinion  rendered 


herein  aa  aflEbrmed  the  Jodgment  agalmrt  tbe 
Soutbem  National  lAfe  Realty  Corporation 
la  withdrawn,  and  the  Judgment  ia  reversed. 


DAVIESS   COUNTY   BOARD   OP  EDUCA- 
TION et  aL  v.  JOHNSON. 
(Court  9f  Appeals  of  Kentucky.     Feb.  1,  1918.) 

1.  Schools  and  Schooi.  Districts  ®=s>133  — 

POWEB  OF  BOABD  TO  ENOAOE  TEACIIEBS. 

Under  Acts  191S,  c.  24,  f  95,  making  it  the 
duty  of  the  snbdistrict  trustees  to  nominate  and 
recommend  to  tbe  division  board  one  or  more 
teachers  for  each  school  in  his  subdistrict,  and 
providing  that,  Bhoold  the  division  board  reject 
any  nomination,  or  should  any  trustee  fail  to 
nominate  for  hts  subdistrict,  tbe  trustee  shall 
be  required  to  make  further  nominations,  and 
section  107,  providing  that  the  duties  of  the 
visitor  of  colored  schools  of  subdistricts  shall 
be  identical  with  those  of  tbe  snbdistrict  trus- 
tees,, where  the  colored  visitor  for  a  subdistrict 
was  not  present  at  the  meeting  of  the  board, 
and  made  no  nomination  or  recommendation, 
the  dection  of  a  teacher  by  the  board  was  void; 
the  failure  of  the  visitor  to  attend  the  meeting 
being  no  waiver  of  his  rights  to  make  recom- 
mendationa 

2.  Schools  and  Sohooi,  Dibtbioib  «salSS  — 
FiLUNo  Vaoancixs— Notice. 

Where  the  dection  of  a  teacher  was  void, 
there  was  a  vacancy  which  the  board  had  a 
right  to  fill  without  any  notice  to  such  teacher 
or  a  hearing  upon  the  question. 

3.  GONSTITUTIONAX   LAW    «=9274   —   SCHOOI.S 

AND  School.  Dibtbictb  «=»46  —  Dub  Pbo- 

CEB8— COLOBED    SCHOOLS— STATtmB. 

Acts  1916,  c.  24,  f  107,  providing  for  ai  visi- 
tor for  colored  schools  only,  is  not  uncoBBtitu- 


4.  Civil  Riohts  «=»9— CoHaxnuTioNAL  Law 
^s»220— Statutes   «=>96(1)   —  Excldsive 

PKIVILEOES— COLOBBD   SOHOOLS. 

Acts  1916,  c.  24, 1 107,  provldhig  lot  a  visit- 
or for  colored  schools  only,  is  not  unconstitu- 
tional, in  that  it  violates  Const  I  59,  subaec 
25,  forbidding  local  or  special  acts  for  manage- 
ment of  common  schools.  Bill  of  Rights,  f  8, 
prohibhiag  the  grant  of  exdusive  privileges,  ex- 
cept in  consideration  of  public  service,  and 
Const.  U.  S.  Amend.  14,  as  to  equal  protection 
of  the  laws,  the  effect  of  tiie  act  not  being  to 
give  tlie  colored  race  the  benefit  of  a  colored 
visitor  in  addition  to  a  trustee,  but  to  provide 
an  officer  who,  with  the  exception  of  being  a 
member  of  the  division  board,  takes  the  place  of 
a  trustee. 

5.  Constitutional  Law  «s>2l5— Class  Leg- 
islation. 

Under  Bill  of  Rights,  |  3,  and  Const.  U.  S. 
Amend.  14,  it  is  not  necessary  that  the  privi- 
leges of  the  white  and  colored  races  be  identical; 
it  being  sufficient  that  they  are  equal. 

Appeal  from  Circuit  Court,  Daviess  County. 

Suit  by  Mattle  J.  Johnson  against  the  Da- 
viess Ounty  Board  of  Education  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

H.  A.  Blrkhead,  W.  E.  Aud,  and  J.  R.  Hlg- 
don,  all  of  OwensEbro,  for  appellants. 
George  W.  Jolly,  of  Owensboro,  for  appellee. 

(JLAY,  C.  Mattle  J.  Johnson,  a  young 
colored  woman  possessing  tbe  requisite  qual- 
ifications, applied  for  the  position  of  teacher 


tforor  other  ism*  see  aame  topic  aod  KBY-NUHBBB  In  all  Key-Numbered  DlcaaU  and  ladezw 
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In  SQbdlstrlct  B,  edncattonal  dlyislon  Mo.  8 
of  Daviess  cotmty.  Her  application  was  ap- 
proved, and  she  was  recommended  by  J.  EL 
Wood,  trustee  In  subdlstrlct  9,  which  in- 
cludes a  portion  of  the  colored  subdlstrlct 
On  the  first  Saturday  In  June,  1916,  aU  the 
subdlstrlct  trustees  constituting  the  division 
board  No.  6  met  In  that  district  for  the  pur- 
pose of  electing  11  teachers  for  the  next 
school  year.  There  being  no  objection  to  the 
election  of  Mattie  J.  Johnson,  she  was  unani- 
mously elected,  and  given  a  certificate  of 
election.  At  this  meeting  Lou  Murray,  who 
had  been  elected  colored  visitor  for  subdls- 
trlct E,  was  not  present,  and  made  no  nomi- 
nation. At  the  regular  meeting  of  the  coun- 
ty board  of  education  held  In  the  month  of 
August  the  county  superintendent  notified 
the  board  that  Mattie  J.  Johnson's  election 
was  void,  and  a  vacancy  therefore  exBsted. 
Thereupon  Lou  Murray,  the  colored  visitor, 
recommended  Evle  Richardson,  who  was  also 
recommended  by  J.  Ev  Wbod,  the  subdlstrlct 
trustee.  The  county  board  then  elected  Evle 
Richardson  teacher  for  subdlstrlct  E.  Evle 
Richardson  took  charge  of  the  school  and  be- 
gan to  teach. 

Mattie  J.  Johnson  brought  this  suit  against 
Evle  Richardson,  Lou  Murray,  the  colored 
visitor,  R.  L.  McFarland,  coun^  superintend- 
ent, and  certain  members  of  the  division 
board  to  recover  possession  of  the  school- 
house  and  to  enjoin  the  defendants  from  in- 
terfering with  her  In  performance  of  her  du- 
ties as  teacher.  During  the  proceedings  the 
county  board  of  education  was  made  a  party 
defendant  Plaintiff  was  granted  the  relief 
prayed  for,  and  the  defendants  appeal. 

The  present  school  law  may  be  found  In 
chapter  24,  Acts  1916l  Section  95  of  that 
act,  in  ^80  fiir  as  it  Is  material  to  this  con- 
troversy. Is  as  follows: 

"Teadhert— Employment  of.— It  shall  be  the 
duty  of  the  subdistrict  trustee  to  nominate  and 
recommend  in  writing  to  the  division  board  one 
or  more  teachers  for  each  school  in  his  subdis- 
trict,  and  with  said  nomination  and  recommen- 
dation he  shall  convey  the  teachers'  creden- 
tials and  any  objections,  remonstrances  or  peti- 
tions that  may  be  offered,  in  writing,  to  the  elec- 
tion of  said  teacher  or  teachers,  and  the  board 
shall  elect  for  each  subdlstrict  a  teacher  or 
teachers  nominated  by  the  trustees  thereof,  when 
such  teacher  possesses  the  necessary  qualifica- 
tions and  no  reasonable  objection  is  offered. 

"Should  the  division  board  reject  any  nomi- 
nation or  should  any  trustee  fail  to  nominate 
for.  his  subdistrict,  the  chairman  of  the  division 
board  shall  immediately  notify  such  subdistrict 
trustee  and  request  further  nominations. 

"The  division  board- in  each  educational  divi- 
sion shall  meet  for  the  consideration  of  appli- 
cations and  the  election  of  teachers  on  the  first 
Saturday  in  June  and  July  in  each  year,  and 
any  vacancy  existing  for  any  cause  in  any  sub- 
district  thereafter  shall  be  filled  by  the  county 
board  of  education  upon  the  recommendation  of 
the  trustee  of  such  subdistrict  Said  division 
board  may  meet  at  such  other  times  aa  the  chair- 
man may  designate." 

Section  107  la  as  follows: 

"Colored  Vititort— Election.— At  the  same 
tims  and  place  and  by  the  election  offloeta  iriko 


conduct  the  election  for  subdistrict  tniatees,  an 
election  shall  be  held  for  the  purpose  of  electing 
a  visitor  for  the  colored  school  or  schools  of  the 
subdistrict  Such  a  visitor  shall  be  nominated 
and  elected  in  the  same  manner  as  the  subdis- 
trict trustee,  save  that  the  nominating  petition 
shall  be  signed  by  colored  voters,  and  that  col- 
ored voters  alone  shall  be  eligible  to  vote  for 
such  visitor.  So  far  as  the  colored  school  or 
schools  of  the  subdistrict  are  concerned,  the 
duties  of  the  visitor  shall  be  identical  with  those 
of  the  subdistrict  trustees,  save  that  such  visitor 
shall  not  be  a  member  of  tiie  division  board." 

[1,2]  Since  the  duty  of  nominating  ail 
teachers  In  a  subdistrict  formerly  devolved 
upon  the  subdistrict  trustee,  and  since  the 
Legislature  provided  by  section  107,  supra, 
that  so  far  as  the  colored  schools  were  con- 
cerned, the  duties  of  the  visitor  should  be 
identical  with  those  of  the  sulidistrlct  trustee, 
save  that  such  visitor  shall  not  be  a  member 
of  the  division  board,  there  can  be  no  doubt 
that  the  duty  of  nominating  colored  teachers 
for  his  subdistrict  now  devolves  upon  the 
colored  visitor.  But  it  is  argued  that,  as  the 
meeting  of  the  division  board  was  fixed  by 
law,  and  the  colored  visitor  for  the  subdls- 
trlct in  question  failed  to  attend  or  to  make 
any  recommendatl(w,  be  thereby  waived  his 
right  to  do  so.  There  might  be  some  merit  in 
this  contention  if  section  96,  supra,  bad  not 
provided  that: 

"Should  the  division  board  reject  any  nomina- 
tion or  should  any  trustee  fail  to  nominate  for 
his  subdistrict,  the  chairman  of  the  division 
board  shall  immediately  notify  such  8nl>di8trict 
trustee  and  request  further  nominations." 

Indeed,  the  precise  question  was  before 
this  court  in  the  case  of  Educational  Divi- 
sion Board  No.  1  of  Floyd  Ck»unty  et  al.  v. 
Butler,  166  Ky.  164, 169  a  W.  679.  There  the 
Eubdlstrlct  trustee  was  not  present  at  the 
meeting  of  the  division  board  in  June,  and 
made  no  reconuuendation.  Notwithstanding 
this  fact,  Josie  Harris  was  elected  teacher. 
At  an  adjourned  meeting  of  the  board  the 
trustee  recommended  Elizabeth  Butler,  ^nd 
she  was  thereupon  elected  teacher  in  the 
place  of  Josie  Harris.  It  was  held  that  when 
the  board  met  In  June  and  the  trustee  failed 
to  nominate  a  teacher,  the  board  should  hare 
requested  him  to  nominate  one,  and,  bavlu-,; 
failed  to  do  so,  the  election  of  Josie  Harris 
was  therefore  premature  and  invalid.  It 
was  further  held  that  a  vacancy  existed 
which  the  educational  board  had  the  right 
to  flU  at  an  adjourned  meeting  held  on  Junt- 
28th  by  electing  Elizabeth  Butler,  who  had 
been  recommended  by  the  subdistrict  trustee. 
For  a  like  reason  it  follows  that,  although 
Lou  Murray,  the  colored  visitor  in  this  case, 
nas  not  present  at  the  meeting  of  the  divi- 
sion board  and  made  no  noniiaation,  it  was 
the  duty  of  the  board  to  request  blm  to  nom- 
inate a  teacher,  and  until  this  waa  done,  or 
be  declined  to  nominate  a  suitable  teacher, 
no  teacher  could  be  elected.  It  therefore 
follows  that  the  election  of  Mattie  3.  John- 
son was  void,  and,  being  void,  there  existed 
vacancy  wbidi  the  county  board  bad  the  right 
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to  All  without  notion  to  Mattie  J.  JobuBon  or 
any  bearing  on  the  question. 

[3-S]  Bnt  It  IB  argned  that  section  107  Is 
unconstltattonal,  In  that  it  is  local,  special, 
and  discriminatory,  and  therefore  riolates 
subsection  25,  {  58,  of  our  Constitution,  and 
section  3  of  the  Bill  of  Rights,  as  well  as  the 
ft'oorteeDth  Amendment  to  the  federal  Con- 
st! tatlMt.  This  argument  proceeds  on  the 
theory  that  the  colored  race  is  given  both  a 
visitor  and  a  trustee,  while  the  white  race  Is 
discriminated  against,  in  that  it  is  given  only 
a  trustee.  Clearly  the  act  is  not  local,  be- 
cause it  is  applicable  to  the  entire  state,  and 
not  merely  to  a  particular  part  of  the  legis- 
lative jurisdiction.  Nor  is  the  act  special, 
in  that  it  applies  to  particular  persons  or 
things  of  a  class  or  is  based  on  a  false  or 
deficient  classiUcatlon.  Our  Constitution 
dearly  provides  for  the  maintenance  of  sep- 
arate schools  for  white  and  colored  children, 
and  neither  subsection  25  of  section  59  of  our 
Gonstltutioii,  providing  that  the  Oeneral  As- 
semUy  shall  not  pass  local  or  special  acts  to 
provide  for  the  management  of  common 
schools,  nor  section  3  of  the  Bill  of  Rights, 
prohibiting  the  grant  of  exclusive  privileges 
except  In  consideration  of  public  services,  nor 
the  Fourteenth  Amendment  to  the  federal 
Constitution,  providing  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  prohibits  a  clas- 
sification based  upon  color  and  the  employ- 
ment of  separate  agencies  to  accomplish  that 
result  Wall  v.  Osyter.  36  App.  D.  0.  60,  31 
U  B.  A.  (N.  S.)  180;  Berea  College  v.  Com- 
monwealth, 123  Ky.  209,  94  S.  W.  623,  124 
Am.  St  Rep.  344,  13  Ann.  Cas.  337,  affirmed 
in  211  U.  S.  45,  29  Sup.  Ct.  33,  53  U.  S.  (L. 
Gd.)  81.  rnder  our  Bill  of  Rights  and  the 
Fourteenth  Amendment  to  tbe  federal  Con- 
stitution, It  Is  not  necessary  that  the  rights 
or  privileges  of  tbe  two  races  shall  be  iden- 
tical, but  only  that  they  shall  be  equal.  5 
R.  C.  It.  597.  Measuring  the  act  in  question 
by  this  rule,  it  Is  evident  that  the  alleged 
discrimination  Is  more  facclful  than  real.  As 
before  pointed  out,  section  107  plainly  pro- 
vides that,  so  far  as  the  colored  districts  are 
concerned,  the  duties  of  the  visitor  shall  be 
identical  with  those  of  the  subdistrict  trus- 
tee, save  that  such  visitor  shall  not  be  a 
member  of  the  division  board.  The  effect  of 
that  section  therefore  is  not  to  give  the  oolor- 
c-d  race  the  benefit  of  a  colored  visitor  in  ad- 
dition to  the  trustee,  but  to  provide  an  offi- 
cer who,  with  the  exception  of  being  a  mem- 
t>er  of  the  division  board,  takes  the  place  of 
tbe  trustee  so  far  as  the  colored  schools  are 
concerned  and  performs  the  duties  of  that  of- 
fice. The  result  is  that  In' the  case  of  the 
white  schools  all  the  duties  are  performed  by 
the  trustee,  while  in  the  case  of  the  colored 
schools  aU  the  duties,  with  the  exception  of 
those  devolving  upon  tbe  trustee  as  a  mem- 


ber of  the  division  board,  are  performed  ex- 
clusively by  the  visitor.  It  will  thus  be  seen 
that  the  colored  race  has  not  the  benefit  of 
two  officers  acting  jointly  and  concurrently, 
but  merely  the  benefit  of  two  officers  perform- 
ing different  duties  which,  added  together, 
equal  and  are  similar  to  those  performed  for 
the  wliite  schools  by  the  trustee  alone.  That 
being  true,  the  case  presents  no  inequality 
of  rights,  but  a  mere  difference  In  the  name 
of  the  officers  through  whom  the  same  right 
is  enjoyed.  We  therefore  conclude  that  sec- 
tion 107  is  not  unconstitutional. 

So  far  as  concerns  the  claim  that  the  stat- 
ute in  question  discriminates  against  the 
white  race,  we  might  have  rested  our  deci- 
sion on  the  ground  that  appellee  was  not  a 
member  of  that  race,  and  could  not  there- 
fore, raise  the  question  (Commonwealth  v. 
Wright  79  Ky.  22,  42  Am,  Rep.  207;  6  B.  O. 
Li.  p.  91).  but  in  view  of  the  general  impor- 
tance of  the  question  and  of  tho  further  fkct 
that  tbe  constitutionality  of  the  act  is  at- 
tacked on  other  grounds,  we  have  deemed  it 
proper  briefly  to  consider  all  the  grounds 
urged  against  Its  validity. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


BOONE  V.  BURNHAM  A  DALLAS. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  CONTBACTS  «=3ll7(3)— RXSTSAIRT  01*  TBADE 

— Reasonableness. 
A  contract  by  lessor  not  to  enga^  In  the 
poultry  bnsineBs  for  the  five-year  term  of  the 
lease  within  a  radius  of  15  miles  will  not  be 
held  void,  on  the  ground  that  the  territory  em- 
braced ia  BO  extensive  as  to  make  the  contract 
against  public  policy. 

2.  Contracts    e=>117(9)    —    Rebtbaint    or 
Tbade— Reasonablehsss. 

An  agreement  not  to  engage  in  a  ^ven 
trade,  occupation,  or  calling  without  limit  of 
time  or  place  is  not  enforceable,  because  it  will 
not  only  deprive  the  individual  of  tbe  right  to 
pursue  such  trade,  business,  or  calling,  but  will 
also  deprive  the  public  of  the  skill  and  ability 
of  the  individual  in  his  line  of  business. 

Appeal  from  Circuit  Court,  Fulton  County. 

Action  by  T.  C.  Boone  against  Bumham 
&  Dallas.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Ed.  Thomas,  of  Fulton,  for  appellant  H. 
T.  Smith,  of  Fulton,  for  appellees. 

SAAIPSON,  J.  Oh  December  1,  191&, 
Booue  leased  a  certain  poultry  warehouse 
and  fixtures  to  Burnham  &  Dallas  for  a 
term  of  five  years,  at  a  rental  of  $123  per 
month,  payable  at  the  end  of  each  month. 
This  lease  was  in  writing,  signed  by  the 
parties.  On  December  10th,  following,  the 
same  parties  entered  Into  another  writing, 
whereby  it  was  agreed  that  Boone  should 
not  engage  in  the  poultry  business  within 
15  miles  of  Fulton  during  the  term  of  the 
lease  executed  to  Bumham  &  Dallas.    Boone 
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(grated  a  large  poultry  house  at  Paducab, 
Ky.,  and  had  been  engaged  In  the  same  busl- 
nes-a  at  Fulton  and  other  towns  In  that  vi- 
cinity before  executing  the  lease.  From 
this  second  contract  it  Is  learned  that  Bum- 
ham  &'  Dallas  leased  the  warehouse  of  Boone 
In  order  to  Induce  him  to  quit  the  business 
In  that  vicinity  for  five  years.  Bumham 
&  Dallas  occupied  the  warehouse  only  four 
months,  and  during  that  time  paid  no  renft 
whatever  to  Boone,  although  the  lease  eoff- 
tract  required  them  to  pay  each  month,  and 
provided  that.  In  case  payment  of  rent  was 
withheld  for  as  much  as  two  months,  Boone 
might  declare  the  lease  contract  void  and 
take  possession  of  the  property.  This  he  did 
at  the  end  of  four  months,  acquiring  posses- 
sion of  the  property  by  forcible  detainer 
proceedings.  He  thereupon  immediately  In- 
stituted this  action  to  recover  of  Bumham 
&  Dallas  $500  for  four  months'  rent  and 
certain  other  small  items  of  damage  to  the 
building  and  fixtures.  Bumham  &  Dallas 
Immediately  filed  their  answer,  counterclaim, 
and  cross-petition.  In  which  they  denied  their 
indebtedness  to  Boone,  alleging  that  he  vio- 
lated the  contract  to  refrain  from  engaging 
in  the  poultry  business  in  the  time  and  radius 
stipulated,  and  that  the  contract  provided 
that  In  case  of  such  violation  he  should  pay 
to  Burnham  &  Dallas  $100,  as  liquidated 
damages  for  each  car  of  poultry  shipped, 
and  that  Boone  had  shipped  four  cars  from 
Fulton  and  vicinity,  and  sought  to  recover 
of  Boone  on  their  cross-petition  and  counter- 
claim $3,000,  In  damages.  *Ui)on  a  trial  be- 
fore a  Jury  defendants  recovered  a  verdict 
for  $130. 

Although  the  plaintiff  complains  of  the  In- 
structions given  by  the  court,  we  are  con- 
strained to  the  belief  that  they  fairly  sub- 
mitted the  questions  of  fact  to  the  jury,  es- 
pecially so  considering  the  confused  state  of 
the  pleadings. 

Appellant  Insists  that  the  contract  which 
he  made  with  Burnham  &  Dallas,  whereby 
it  is  provided  that  "T.  C.  Boone  hereby 
agrees  not  to  engage  In  poultry  business, 
which  Includes  fowls  of  all  kinds,  geese,  and 
butter,  during  the  life  of  said  lease,  and  It 
Is  distinctly  stipulated  and  agreed  that  he 
shall  not  engage  In  said  business,  directly 
or  indirectly,  as  agent  or  otherwise  for  ah- 
other,  within  a  radius-  of  fifteen  miles  of  Ful- 
ton, Kentucky,  and  if  the  said  T.  0.  Boone 
should  In  violation  of  this  agreement  engage 
in  the  poultry  business  In  any  manner  or  way 
whatever  within  a  radius  of  fifteen  miles  °of 
Fulton,  Kentucky,  then  he  agrees  that  a 
stipulation  damage  of  one  hundred  dollars 
may  be  fixed  as  due  Bumham  &  Dallas  for 
each  and  every  car,  or  for  each  and  every 
shipment  he  might  make  of  poultry  produce." 
is  void,  because  it  contravenes  public  policy. 

Anciently  it  was  the  rule  that  any  contract 
In  restraint  of  trade  was  void,  but  this  rule 
has  been  modified  and  relaxed  to  such  an  ex- 


tent that  contracts  In  reasonable  restraint 
of  trade  are  now  generally  recognized  as 
valid.  The  restraint  both  in  time  and  terri- 
tory must  be  reasonable;  otherwise  it  is 
void.  Often  It  happens  that  a  merchant  or 
other  trader  sells  his  business  and  good  will, 
engaging  not  to  launch  a  similar  business  in 
a  certain  radius  within  a  given  time,  and  all 
such  contracts  are  held  valid  and  binding. 
The  rule  in  this  state  seems  to  be  that  where 
the  restraint  Imposed  merely  prohibits  a 
party  from  carrying  on  a  trade  at  a  particu- 
lar place  or  for  a  designated  time  or  with 
certain  particular  persons,  it  is  enforceable. 
Sutton  v.  Head,  86  Ky.  1B6,  5  3.  W.  410.  9 
Ky.  Law  Hep.  453,  9  Am.  St.  Rep.  274;  Sto- 
vall  V.  McCutchen,  107  Ky.  677,  54  S.  W.  900, 
21  Ky.  Law  Rep.  1317,  47  L.  R.  A.  287,  92  Am. 
St.  R^.  373 ;  Pyke  v.  Thomas,  4  Bibb,  486,  7 
Am.  Dec.  741;  Skaggs  v.  Simpson,  110  S.  W. 
261,  33  Ky.  Law  Rep.  410 ;  Breeding  v.  Tan- 
dy, 148  Ky.  345, 146  S.  W.  742.  In  Barrone  v. 
Moseley  Bros.,  144  Ky.  698,  139  S.  W.  809,  It 
is  said  that  any  restraint  of  trade  wiU  be  up- 
held, when  It  is  an  incident  to  and  In  support 
of  another  contract,  or  sale,  in  which  tlie 
covenantor  has  an  Interest  which  is  in  need 
of  protection. 

[1  ]  Appellant  here  Insists  that  the  territory 
embraced  within  the  15-mlle  radius  around 
EHilton  Is  greater  than  was  necessary  to  pro- 
tect appellees  in  their  business,  and  therefore 
an  unreasonable  restraint,  violative  of  public 
policy.  It  is  troe  that  a  restraint  must  not 
be  more  extensive  than  is  reasonably  re- 
quired to  protect  the  interest  of  the  party  in 
whose  favor  it  Is  given,  and  It  must  not  be  so 
extensive  as  to  interfere  with  the  Interest  of 
the  public,  for.  If  it  does  so  Interfere,  it  will 
be  void  to  that  extent.  While  there  Is  a 
controversy  in  this  case  as  to  whether  the 
contract  was  for  10  miles  or  for  15  miles,  we 
feel  that  in  either  event  the  territory  was  not 
so  extensive  as  to  render  the  contract  in- 
valid as  being  against  public  policy.  Where 
the  contract  of  restraint  appears  to  have 
beffli  for  a  Just  and  honest  purpose,  for  the 
protection  of  the  legitimate  interest  of  the 
party  in  whose  favor  it  is  Imposed,  reason- 
able as  between  the  parties,  and  not  specially 
Injurious  to  the  public,  the  restraint  will  be 
held  valid. 

[2]  A  contract  whereby  (me  agrees  not  to 
engage  in  a  given  trade,  occupation,  or  call- 
ing, without  limit  of  time  or  place,  is  not  en- 
forceable, because  it  is  said  that  such  a  con- 
tract will  not  only  deprive  the  Individual  of 
the  right  to  pursue  such  trade,  business,  or 
calling,  but  it  would  deprive  the  public  of 
the  skill  and  ability  of  the  individual  in  his 
line  of  business.  Many  contracts,  however, 
which  restrained  the  individual  from  engag- 
ing in  a  certain  business  or  calling  within  a 
radius  of  50  or  100  miles  have  been  held  val- 
id, and  a  trader,  such  as  Boone  In  this  case, 
I  might  not  imreasonably  engage  to  refrain 
from  his  usual  occupation  within  a  radius  of 
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15  mflM  of  a  given  place.  See  Toitaa  v. 
t^qu,  175  Ky.  428,  194  S.  W.  359,  and  other 
anthoilties  tlwra  dted. 

Erldence  la  not  wanting  to  suatain  tbe  Ter> 
diet,  and  It  waa  within  the  province  of  the 
Jury  to  detttmlne  all  queetlons  of  fact  prop- 
erly BBbmltted  to  them  by  the  Inatnictlona. 
We  are  not  Inclined,  under  the  facts  In  this 
case,  to  attach  mucb.  Importance  to  the  al- 
leged lmpr<9er  argument  of  coiinsel  for  de- 
fendant beft^e  the  Jury,  and  we  do  not  con- 
sider the  remarks  which  are  attributed  to 
coonael  as  prejudicial  under  the  drcum- 
stancea, 

Perceiving  no  error  to  the  prejudice  of  ap- 
pellant, judgment  la  affirmed. 


GRIGGS  et  al.  v.  CRANE'S  TRUSTEE. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  Limitation  or  AcriONa  45>37(2)— Fraod— 
Setting  Abide  Deed. 

An  action  to  set  aside  as  fraudulent  a  vol- 
untary deed  from  a  bankrupt  to  iiio  mother  eiglit 
montiis  before  the  adjudication  in  bankruptcy  is 
ikitbin  Ky.  St  i  1906,  aa  to  .general  fraudulent 
conveyances,  and  not  section  1910,  as  to  prefer- 
ential conveyances,  and  is  barred  only  under 
Ky.  St  11  2516,  2619,  requiring  an  action  for 
relief  for  fraud  to  be  brought  within  five  years 
after  tlie  fraud  is  discovered. 

2.  Fraudttlent  Convetances  €=9271(V^)   — 
BuBDBN  OF  Paoor. 

In  general,  in  actions  to  secure  application 
of  debtor's  property  fraudulently  held  by  anoth- 
er, the  burden  is  on  the  one  alleging  fraud  to 
show  the  real  ownership  and  the  fraudulent 
transfer. 

3.  Deeds  9591913— BtiKDBN  or  Faoor. 

It  ie  the  general  rule  that,  where  it  is  charg- 
ed tliat  a  deed  was  executed  without  considera- 
tion, and  therefore  fraudulent  as  to  ezistina 
debts,  and  the  want  of  consideration  is  denied 
by  the  answer,  the  burden  is  upon  the  one  al- 
li>ging  the  want  of  consideration  to  prove  it 

4.  Fbatjdtjlkkt    ConvKTANCES    «=»206(1)    — 

BvidENCB— CONBIBEBATION. 

Under  Ky.  St  {  1906,  declaring  conveyances 
in  fraud  of  creditors  void,  want  of  considera- 
tion for  the  conveyance  by  an  insolvent  debtor 
is  conclusive  evidence  of  fraud  only  as  to  ezist- 
ing  creditors. 

o.  Fhauduixnt  Oomvekancxs  ®=>208  — Tu- 
tube  Cbeditobs. 

A  gift  of  land  cannot  be  fraudulent  as 
against  a  creditor  nonexistent  at  the  time. 

6,  FBAUDT7IXIIT  CODTKyANCBB  «»216  —  FO- 
TCB£  GBBDITOBS. 

A  transfer  made  by  one  against  whom  there 
is  pending  an  action  for  tort,  or  for  other  un- 
liquidated damages,  may  be  made  in  fraud  of 
sncb  a  claimant 

7.  Frauodlent    Convetanoeb    4s>271(8)   — 
Burden  of  Fboof— Good  Faith. 

The  burden  of  proving  the  good  faith  of  a 
conveyance,  where  it  is  attacked  for  fraud, 
shifts  from  the  one  alleging  the  fraud  to  the 
one  defending  the  integrity  of  the  conveyance, 
when  the  conveyance  is  attended  with  badges 
of  fraud. 

&  FBAunnrsNT    Gorvstancbs     4e»273     — 
"Badqks  or  Fraud." 

When  a  transfer  is  made  by  one  of  his 
pronerty,  when  there  is  pending  an  action 
against  him  for  tort  or  other  action  for  unliqui- 
dated  damages,  the  fact  that  he  makes  such 


trMwfer  at  such  time  Is  a  badge  of  fraud,  es- 
pecially if  it  leaves  him  without  any  estate,  or 
greatly  reduces  his  property. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Badges 
of  Fraud.] 

9.  FaAcnuLBNT    Conveyances    *=»64(1)  — 
"Badois  or  Fkauo." 

It  is  a  badge  of  fraud  for  an  insolvent  debt- 
or, or  one  who  is  very  considerably  indebted,  to 
make  a  transfer  of  his  property. 

10.  FaAUDULBNT    CONVKTANCBS    «=»277(1)    — 

"Badges  ov  Fbaud"— Bubden  or  Proof. 
Where  it  is  shown  that  the  property  never 
belonged  to  the  grantee  until  the  transfer  was 
made,  and  that  the  grantor,  at  the  time,  was 
greatly  embarrassed  with  debts  or  insolvent,  it 
IS  a  badge  of  fraud,  which  casts  upon  the  gran- 
tee the  burden  of  showing  that  the  conveyance 
was  made  upon  valid   consideration. 

11.  Fraudulent  Convetanoeb  iS=»282  — 
Badobs  of  Fraud— Burden  of  Proof. 

Where  one  had  been  sued  for  fl,860,  and 
then  conveyed  to  his  mother,  who  had  previous- 
ly claimed  no  interest  in  the  land,  and  judgment 
went  against  him,  and  he  applied  for  discharge 
in  bankruptcy  eight  months  after  making  the 
deed,  and  his  assets  to  be  applied  to  bis  debts 
were  only  $36.02,  the  grantee  had  the  burden  of 
proof  of  good  faith  and  valuable  consideration. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Suit  by  H.  M.  Crane's  trustee  against  Lucy 
J.  Griggs  and  another.  BYom  the  decree  ren- 
dered, defendants  appeal.     Affirmed. 

F.  J.  Pentecost,  of  Henderson,  for  appel- 
lants. E.  L.  Craig,  of  EvansvlUe,  Ind.,  and 
Yeanan  ft  Yeaman,  of  Henderson,  for  ap- 
pdlees. 

HURT,  J.  Oibthe  26th  day  of  December, 
1914,  H.  M.  Crane  conveyed  to  his  mother, 
Lucy  J.  Griggs,  a  dwelling  house  and  a 
storehouse  and  the  lot  upon  which  they  were 
situated.  The  consideration  for  the  convey- 
ance, as  expressed  in  the  deed,  was  "the  love 
andafrection  of  the  grantor  for  the  grantee, 
and  in  order  to  provide  for  her  a  home  as 
long  as  she  may  live,  one  dollar  In  hand 
paid,  and  other  valuable  con8ideratiou.s." 
Thereafter,  on  the  28th  day  of  June,  1915, 
H.  M.  Crane  filed  a  petition  In  the  federal 
court  for  the  district  of  Indiana,  in  which 
he  sought  a  discbarge  In  bankruptcy  from 
his  debts.  He  was  accordingly  declared  a 
bankrupt  and  a  trustee  appointed,  who  took 
charge  of  and  sold  all  of  his  property,  which 
brought  the  sum  of  $1,.336.  The  debts  proven 
in  the  bankruptcy  proceeding,  up  to  the  time 
that  the  referee  testified  in  this  case, 
amounted  to  $2,350.64.  After  the  tru.stee 
had  realized  the  $1,336  from  a  sale  of  the 
bankrupt's  property,  and  bad  paid  out  of 
that  sum  $125  to  the  bankrupt  on  his  claim 
for  exemption,  and  $1,174  In  satisfaction  of  a 
mortgage,  which!  was  given  and  held  by 
other  parties  upon  the  property  of  the  bank- 
rupt before  he  became  the  owner  of  it  there 
was  left  in  the  hands  of  the  trustee  $36.02. 
which  could  be  appropriated  to  the  payment 
of  the  $2,350.64  indebtedness  of  the  bankrupt. 


^forar  otber  cases  see  aanM  tojric  and  KBT -NUMBER  In  all  Key-Numbered  Dlgcat*  and  IndezM 
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This  salt  Tras  Instituted  In  the  Henderson 
circuit  court  by  the  trustee  against  Crane 
and  Lucy  J.  Griggs,  his  mother,  for  the  pur- 
l>ose  Off  having  the  deed,  which  had  been  ex- 
ecuted by  Crane  to  his  mother  for  the  store- 
house, dwelling,  and  lot,  set  aside,  upon  the 
ground  that  it  was  executed  In  fraud  of  the 
creditors  of  the  bankrupt  The  petition  al- 
leged that  the  conveyance  was  made  by 
Crane  to  Lucy  J.  Griggs  voluntarily  and 
without  any  valuable  consideration  for  the 
execution  of  the  deed,  and  that  no  money 
or  other  thing  of  value  was  paid  to  Crane  as  a 
consideration  for  the  conveyance,  but  that  It 
was  made  for  the  fraudulent  purpose  of 
preventing  It  from  being  subjected  to  the 
payment  of  his  debts  and  for  the  purpose  of 
defrauding  his  creditors.  The  appellants, 
Crane  and  Grlgigs,  by  an  answer  traversed 
the  allegations  of  the  petition  and  amended 
petition,  and  pleaded,  affirmatively  that  the 
consideration  for  the  execution  of  the  deed 
was  "ample  and  valuable,"  but  did  not  show 
what  the  consideration  was.  This  was  de- 
nied by  a  reply.  Neither  of  the  appellants 
testlfled,  and  they  did  not  give  any  Informa- 
tion to  the  court  as  to  the  cause  of  the  con- 
veyance or  the  consideration  for  It  In  addi- 
tion to  the  proof  of  the  financial  condition  of 
appellant  Crane,  at  the  time  he  took  the  ben- 
efit of  the  bankruptcy  laws.  In  June  after 
the  conveyance  was  made  in  October,  it  was 
shown  that,  previous  to  the  month  of  Octo- 
ber, Crane  had  conveyed  a  tract  of  land  by 
a  deed  which  contained  a  clause  of  general 
warranty,  and  on  the  5th  day  of  December, 
preceding  the  conveyance  to  his  mother  of 
the  house  and  lot  in  controversy,  on  the  26th 
day  of  December,  the  grantees  In  the  deed  to 
the  tract  of  land  which  Crane  had  conveyea 
filed  an  action  against  Crane  to  recover  of 
him  the  sum  of  $1,850  on  account  of  a  breach 
of  the  warranties  In  the  deed,  and  thereafter 
recovered  a  Judgment  against  Crane  for  the 
sum  sued  for,  which  constitutes  the  larger 
part  of  the  Indebtedness,  to  escape  the  pay- 
ment of  which  he  made  his  application  In 
bankruptcy.  Of  the  remaining  $500  of  the 
Indebtedness  proven  In  the  bankruptcy  pro- 
ceeding against  Crane,  a  large  portion  of  it 
was  indebtedness  which  was  existing  at  the 
time  he  made  the  conveyance  to  his  coappel- 
lant,  Griggs,  for  the  house  and  lot  in  con- 
troversy. The  circuit  court  adjudged  that 
the  deed  was  fraudulent  and  ordered  that  It 
be  set  aside,  and  the  property  sold  for  the 
payment  of  Its  proceeds  to  the  trustee,  to  be 
applied  In  satisfaction  of  the  appellant 
Crane's  debts,  and  from  this  Judgment  an 
appeal  has  been  taken  by  the  appellants, 
Crane  and  Griggs. 

[1]  It  Is  Insisted,  first,  that  the  Judgment 
Is  erroneous,  because  the  action  to  set  aside 
the  deed  was  not  Instituted  until  more  than 
six  months  had  transpired  after  the  date  up- 
on which  it  was  recorded,  and  for  that  rea- 
son the  appellee's  canse  of  action  was  barred. 


This  would  be  true  If  the  transaction  was  a 
preferential  conTeyance,  as  denounced  by 
section  1910,  Kentuclty  Statutes;  but  the 
transaction  has  nothing  in  common  with  a 
preferential  conveyance,  as  there  is  nothing 
in  the  record  to  indicate,  nor  Is  there  any 
claim  made,  that  the  cmiveyance  was  made 
by  appellant  Crane  in  satisfaction  of  any 
claim  or  demand  which  appellant  Griggs 
held  against  him,  nor  is  there  any  claim  that 
she  was  In  any  wise  his  creditor.  The  ac- 
tion is  clearly  one  which  la  provided  for  by 
section  1906,  Kentucky  Statutes  1915.  Tbe 
grounds  upon  which  the  deed  is  assailed  are 
that  It  was  voluntarily  made,  without  any 
consideration,  and  for  the  fraudulent  pur- 
pose of  preventing  the  property  from  being 
applied  to  the  payment  of  Crane's  debts  by 
his  creditors,  and  was  a  fraudulent  device 
r*orted  to  by  him  to  cover  up  the  property 
and  defraud  his  creditors.  Such  a  cause  of 
action  is  not  barred,  except  by  the  provi- 
sions of  sections  2515  and  2519,  Kentuclcy 
Statutes  1915,  whldi  provide  that  an  action 
to  secure  relief  on  account  of  fraud  must  be 
brought  within  five  years  after  the  discovery 
of  the  fraud,  or  if,  by  the  exercise  of  ordi- 
nary diligence,  it  should  have  been  discover- 
ed, but  In  no  event  after  ten  years  from  the 
perpetration  of  the  fraud.  Sections  2515 
and  2519,  Kentucky  Statutes;  Cogar  v.  NiT- 
tlonal  Bank,  161  Ky.  470,  152  S.  W.  27a 

[2-4]  It  la  further  Insisted  that  tbe  Judg- 
ment Is  erroneous,  because  the  evidence  fail- 
ed to  prove  that  the  deed  was  made  with 
Intention  on  the  part  of  the  grantor  to  de- 
fraud his  creditors,  or  that  It  was  without 
any  valuable  consideration  to  support  it  It 
Is  true  the  general  rule  is  that  in  actions  to 
secure  the  appropriation  of  property,  the  ti- 
tle to  which  appears  to  be  in  another,  to  the 
satisfaction  of  the  debts  of  a  debtor,  upon 
the  ground  that  the  property  Is  in  reality 
tliat  of  the  debtor,  but  is  being  fraudulently- 
held  by  another  to  prevent  Its  subjection  to 
tbe  debts  of  the  real  owner,  the  burden  is 
upon  the  one  alleging  the  fraud  to  show  that 
the  property  is  owned,  by  the  debtor  and  has 
been  fraudulently  transferred  to  the  other. 
National  Roofing  Materials  Co.  ▼.  Smith,  165 
Ky.  848,  178  S.  W.  1125;  Guthrte  v.  Hill, 
138  Ky.  181, 127  S.  W.  767;  Ruby  v.  Jamison, 
143  Ky.  486,  136  S.  W.  909;  Cogar  v.  Na- 
tional Bank,  supra ;  Aultman  &  Taylor  Ma- 
chinery Co.  V.  Walker,  138  Ky.  855,  124  S. 
W.  329,  129  S.  W.  303;  Blackwell  v.  O'Neal 
et  aL,  152  Ky.  663.  153  S.  W.  721.  It  Is  also 
the  general  rule  that  where  It  is  charged 
that  a  deed  was  executed  without  considera- 
tion and  therefore  fraudulent  as  to  existing 
debts,  and  the  want  of  consideration  la  de- 
nied by  the  answer,  the  burden  Is  upon  the 
one  alleging  the  want  of  consideration  to 
prove  It  White's  Adm'x  ▼.  White  et  aL, 
148  Ky.  492,  146  S.  W.  1101.  In  actions  un- 
der section  1906,  supra,  the  burden  of  proof 
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ahtfts  fram  tha  one  alleging  frand  to  the 
grantee  and  grantor  In  the  deed  to  disprove 
the  fraud  when  certain  conditions  arise, 
wlildi  will  be  hereafter  adrerted  to.  In  ac- 
tions under  this  section,  the  want  of  consid- 
eration  for  the  transfer  of  property  by  a 
debtor  is  not  in  all  cases  conclnslTe  of  the 
fact  that  the  transfer  Is  fraudnlent,  as  It  Is 
under  section  1907,  snpra,  where  there  are 
existing  creditors,  bat  nnder  section  1906, 
snpra,  the  want  of  consideration  is  one  of 
the  evldencee  of  a  frandnlent  conveyance, 
and  tf,  at  the  time  of  snch  conveyance  wlth- 
oat  consideration,  the  debtor  is  Insolvent, 
that  would  be  conclusive  evidence  of  its  be- 
ing fraudulent  as  to  existing  creditors. 

[S,  •]  It  has  also  been  held  that  a  gift  of 
one's  property  is  fraudulent  as  to  his  ex- 
isting creditors,  regardless  of  his  Intent. 
Trimble  v.  Ratcliff,  9  B.  Mon.  511;  Creel  v. 
Cloyd,  151  Ky.  627,  152  S.  W.  776;  Lowry 
▼.  Fisher,  2  Bush,  70,  92  Am.  Dec.  475 ;  Gra- 
ham V.  Bnglish,  160  Ky.  375,  169  S.  W.  836. 
Such  a  gift,  however,  could  not  be  fraudu- 
lent as  against  a  creditor  who  then  did  not 
exist;  but  under  section  1906,  snpra,  a  con- 
veyance may  be  fraudulent  as  to  both  exist- 
ing and  subsequent  creditors.  Hence  a  trans- 
fer made  by  one  against  whom  there  Is 
pending  an  action  for  tort  or  for  other  un- 
liquated  damages  may  be  made  in  fraud  of 
such  claimant  McDonough  v.  McCiOwan, 
165  Ky.  425,  177  S.  W.  277;  Com.  v.  FUU- 
treau,  161  Ky.  434,  170  8.  W.  1182;  Hale  ▼. 
Profflt,  160  Ky.  440,  169  S.  W.  851 ;  UUard 
V.  McGee,  4  Bibb,  165;  Floyd  v.  Martin,  4 
Ky.  Law  Rep.  891. 

[7]  The  burden  of  proving  the  good  faith 
ot  a  conveyance,  where  it  Is  attacked  on  ac- 
count of  its  having  been  fraudulently  made, 
shifts  from  the  one  alleging  the  fraud  to  the 
one  defending  the  Integrity  of  the  convey- 
ance, when  the  conveyance  is  attended  with 
what  is  denominated  in  the  books  as  badges 
of  fraud.  This  rule  is  founded  in  the  reason 
that  the  creditor,  who  Is  liable  to  suffer  on 
account  of  the  fraudulent  acts  of  his  debtor 
in  placing  his  property  in  the  names  of 
others,  cannot  be  reasonably  expected  to  be 
able  to  go  Into  the  very  inner  secrets  and  pur- 
poses and  reasons  of  those  who  are  conspir- 
ing in  that  way  against  him,  and  be  able  to 
lay  bare  their  Intentions  and  purposes ;  while 
as  to  those  who  are  defending  the  integrity 
of  a  conveyance  it  is  exceedingly  easy  for 
them  to  develop  and  show  all  their  acts  and 
motives.  So»  wherever  badges  of  fraud  at- 
tend upon  the  conveyance,  the  burden  is  shift- 
ed to  the  grantee  and  he  is  required  to  dis- 
prove the  inferences  created  by  such  badges 
of  fraud,  and  sustain  the  good  faith  of  the 
transaction  or  else  he  must  lose  his  defense. 
Magic  Coal  &  Feed  Co.  v.  Lewis,  164  Ky.  454, 
175  8.  W.  992;  Com.  v.  Flllatreau,  supra; 
Stlx  V.  Calender,  166  Ky.  806, 160  S.  W.  614; 


Xreadway  v.  Hogg,  119  S.  W.  742;  Wlgglng- 
ton  v.  Minter,  88  S.  W.  10S2,  28  Ky.  Law 
B«p.  79 ;  Oldham's  Adm'x  v.  Oldham,  141  Ky. 
526,  133  S.  W.  232;  Lavelle  v.  Clark,  38  S. 
W.  481,  18  Ky.  Law'  Bep.  750. 

[1-10]  When  a  transfer  is  made  by  one  of 
his  property,  when  there  is  pending  an  action 
against  him  for  tort  or  other  action  for  un- 
liquidated damages,  the  fact  that  be  makes 
such  transfer  at  such  time  Is  a  badge  of 
fraud;  and  it  is  so,  especially  If  it  leaves 
him  without  any  estate  or  greatly  reduces 
his  property.  It  is,  likewise,  a  badge  of 
fraud  for  an  insolvent  debtor,  or  one  who 
is  very  considerably  indebted,  to  make  a 
transfer  of  his  property.  Bibb  v.  Baker,  17 
B.  Mon.  292;  Magic  City  Coal  &  Feed  Co. 
V.  Lewis,  supra.  Where  it  Is  shown  that  the 
property  never  belonged  to  the  grantee  until 
the  transfer  was  made,  and  that  the  grantor, 
at  the  time,  was  greatly  embarrassed  with 
debts  of  Insolvent,  it  Is  a  badge  of  fraud 
which  casts  upon  the  grantee  the  burden  of 
showing  that  the  conveyance  was  made  be- 
cause of  a  valid  consideration  for  it  Stlx 
V.  Calender,  supra;  National  Roofing  Ma- 
terials Co.  V.  Smith,  supra.  It  has  also  been 
held  to  be  a  badge  <k  fraud  attending  a  trans- 
fer where  the  circumstances  attending  the 
transaction  are  sutpidous,  and  the  parties 
fail  to  produce  any  explanation  of  the  sus- 
picious circumstances  attending  the  transfer 
by  testifying  or  giving  some  explanatory  evi- 
dence. Allen  T.  Farmers'  Bank,  4  Ky.  Law 
Re^.  257. 

[11]  In  the  instant  case,  the  property  was 
not  owned  or  claimed  by  appellant  Griggs  un- 
til It  was  transferred  to  her.  The  grantor 
was  her  son,  and  had  just  a  few  days  before 
the  making  of  the  deed  been  sued  by  parties, 
who  sought  to  recover  of  him  the  sum  of 
$1,850,  and  did  thereafter  recover  a  Judgment 
for  that  sum,  and  the  grantor  then  applied 
for  a  discharge  In  bankruptcy  from  the  i>ay- 
ment  of  his  debts.  Eight  mouths  after  the 
making  of  the  deed  the  assets  of  the  grantor, 
which  could  be  applied  to  the  satisfaction 
of  his  debts,  amounted  to  only  $36.02,  and 
at  the  time  of  the  making  of  the  deed  he  must 
have  been  greatly  embarrassed  with  his  then 
debts  and  the  prospective  judgment  against 
him.  The  circiunstances  of  the  transfer  were 
such  as  to  cast  suspicion  upon  its  good  faith, 
and  neither  the  grantor  nor  the  grantee  offer- 
ed any  evidence  to  explain  away  the  infer- 
ences deduclble  from  the  suspicious  circum- 
stances, and  did  not  testify  themselves. 
These  attendant  circumstances  cast  the  bur- 
den of  proof  that  the  conveyance  was  made 
in  good  faith  and  for  a  valuable  considera- 
tion upon  the  grantee,  and  she  failed  to 
testify,  or  to  offer  any  evidence  to  explain 
away  the  badges  of  firaud  attadied  to  the 
transaction. 

rme  Judgment  la  therefore  affirmed. 
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SUPREME!    COUNCIL,     CATHOUC 
KNIGHTS  OF  AMERICA  v. 
WATHBN  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  Pleading  «=>217(2)  —  Dehubser  to  An- 
swer—Opening  UP  Record— Cube  of  De- 
fects IN  Petition. 

Where  defendant's  answer  cured  the  defects 
in  plaintiff's  petition,  defendant  could  not  have 
the  demurrer  to  his  answer  carried  back  and 
sustained  to  the  petition,  in  view  of  the  rule  that 
if  the  petition  is  defective,  defendant  must 
stand  by  his  demurrer  to  avail  himself  of  the  de- 
fect or  file  a  plea  that  is  no  better  than  the  dec- 
laration. 

2.  Insurance  «=»753(1)  —  Mutual  Benefit 
INSUBANCE— Assessments— Payment. 

If  the  excess  of  the  illegal  assessments  over 
the  legal  assessments  was  sufficient  to  pay_  all 
assessments  that  were  legally  assessed  against 
the  certificate  of  insured  in  his  lifetime,  and  to 
continue  the  certificate  in  force  until  the  time  of 
his  death,  the  beneficiaries  were  entitled  to  re- 
cover. 

3.  Inbubance  «=3750— Mtttual  BsNEriT  In- 
surance—Assessments— Liabilitt. 

A  member  of  a  mutual  benefit  insurance  so- 
ciety is  only  liable  for  assessments  regularly 
and  lawfully  ma))e. 

4.  Insurance  «=> 750— Mutual  Benefit  In- 
surance Assessment— Payment. 

Where  the  by-laws  of  defendant  mutual  ben- 
efit inanrance  society  increasing  assessments 
were  not  indorsed  on  insured's  certificate,  aa  re- 
quired by  Ky.  St.  1003,  i  679,  the  increased  as- 
sessment was  as  to  him  unlawful,  and  where  the 
excess  of  such  illegal  assessment  paid  by  in- 
sured over  the  legal  assessment  was  sufficient  to 
pay  all  legal  asisessments,  insured  could  not  be 
suspended  and  his  certificate  annulled  for  non- 
payment of  dues. 

5.  Insurance  «=>738— Mutual  Benefit  In- 
surance-Assessments—Ebtopfel. 

That  insured,  paid  the  increased  assessments 
for  four  years  did  not  constitute  a  ratification 
of  the  action  of  defendant  mutual  benefit  so- 
ciety in  amending  its  laws,  estopping  the  bene- 
ficiary from  claiming  that  the  assessments  were 
excessive,  or  that  the  by-laws  were  not  effective 
as  to  insured,  because  not  indorsed  on  his  mem- 
bership certificate. 

6.  Insurance  «=>817(1)  —  Mutual  Benefit 
Insubance  —  Payment  of  Assessments  — 
BuBDEN  OP  Proof. 

The  burden  of  showing  that  the  excess  of 
illegal  assessments  paid  by  insured  over  the  le- 
gal assessments  was  sufficient  to  pay  all  that 
could  have  been  legally  assessed  against  insured 
in  his  lifetime,  and  oontinne  his  certificate  in 
force  until  his  death,  was  on  plaintiffs. 

Appeal  from  Circuit  Court,  Union  County. 

Suit  by  Wm.  F.  Wathen  and  others  against 
the  Supreme  Council,  Catbolic  Knigbts  of 
America.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Frederick  H.  Bacon,  of  St.  Lonls,  Mo.,  and 
Perry  B.  Miller  and  Chas.  F.  Taylor,  both  of 
Tx)nlsvllle,  for  appellant  Drury  &  Dniry,  of 
Morganfleld,  for  appellees. 

SAMPSON,  J.  Appellant,  Supreme  Coun- 
cil, Catbolic  Knights  of  America,  is  a  mutual 
benefit  Insurance  society,  organized  under  an 
act  of  the  Kentucky  Legislature,  passed  in 
1880  (Prlv.  Acts  1879-^0,  c.  726).    It  has  subor- 


dinate lodges,  or  branches,  throach  wldcb  It 
receives  memberi^fp,  but  it  haa  no  agents  or 
solicitors,  pays  no  commission,  nor  does  it 
reaUse  a  profit  from  its  bnalness.  It  is  whol- 
ly and  entirely  a  mutual  benefit  society.  On 
January  25,  18S2,  B.  H.  Waihen  became  a 
member  of  the  society,  and  wms  issued  a  ben- 
efit certificate,  providing  for  the  payment  of 
$2,000  to  his  wife,  Mary  E.  Wathen,  upon 
receiving  proof  of  the  death  of  the  said  B.  H. 
Wathen,  "be  being  in  good  standing  in  the 
order";  and  further  providing  that  the  said 
E.  U.  Wathen  "pay  tlie  assesaments,  dues,  and 
fines  assessed  against  him,  according  to  the 
laws,  rules  and  regulatioaa  of  said  Supreme 
Council,  which  may  now  or  hereafter  govern 
the  order."  Wathen  paid  all  the  dues,  as- 
sessments, and  fines  from  the  time  he  became 
a  member  of  tbe  society  In  1882  until  Oc- 
tober, 1004,  at  which  time  he  ceased,  for 
some  reason,  to  keep  up  his  communicaticm 
with  the  organization,  or  to  pay  dues,  assess- 
ments or  fines.  He  died  in  November,  190& 
It  is  alleged  in  the  petition  that : 

"He  [Wathen]  was  directed  to  and  did  pay  or 
cause  to  be  paid  all  dues,  fines,  and  assessments 
lawfully  and  properly  levied  against  him,  and  so 
continued  to  do  until  he  was  by  and  with  the 
knowledge  and  consent  of  the  defendant  trans- 
ferred to  and  made  a  member  of  defendant's 
branch.  No.  903,  situated  at  Waverly,  Union 
county,  Ky.,  and  after  such  transfer  the  insured 
continued  to  pay  all  dues,  fines,  and  assessments 
lawfully  and  properly  levied  against  him  to  this 
last-named  branoi,  of  which  branch  last  named 
the  insured  was  a  member  November  25.  1908k 
when  he  died.  Plaintiffs  further  say  tliat  £. 
H.  Wathen  has  paid  or  caused  to  I>e  paid,  to 
defendant  society,  sufficient  money  to  have  paid 
all  lawful  and  properly  levied  dues,  fines,  and 
assessments,  levied  under  tbe  laws  above  quoted, 
and  has  performed  ^I  the  conditions  of  said 
certificate  and  contract  of  insurance  upon  his 
part  to  be  performed,  and  the  plaintiffs  have 
performed  aU  the  eonditions  upon  their  part  to 
be  performed." 

This  action  Is  based  upon  the  theory  that 
Wathen  while  communicating  with  the  socie- 
ty was  required  to  and  did  pay  to  it  dues,  as- 
sessments, and  fines  In  excess  of  the  legal 
amount  which  the  society  was  entitled  to  re- 
ceive from  him  in  order  to  keep  his  bmeflt 
certificate  in  force  and  effect;  and  that  al« 
though 'he  ceased  to  pay  dues  In'  October, 
1904,  and  his  death  did  not  occur  until  In 
November,  1008,  yet  the  excess  of  the  Illegal 
assessments  paid  over  that  whldi  the  society 
was- legally  entitled  to  receive  from  him  was 
sufficient  to  cover  all  lawful  dues,  assessments, 
and  fines  properly  chargeable  to  him  up  to  and 
including  the  time  of  his  death,  and  thereby 
the  certificate  of  insurance  was  kept  In  full 
force  and  effect. 

[1]  It  will  be  observed,  however,  that  the 
allegations  of  tbe  j)etltion  do  not  show  the 
amount  actually  paid  by  Wathen  to  the  so- 
ciety as  dues,  assessments,  and  fines,  nor  the 
amount  of  the  excess  which  was  paid,  if  any, 
over  and  above  that  which  the  society  was 
lawfully  ottltled  to  receive  from  him  up  to 
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OctotieT,  1904,  when  he  ceased  to  pay,  bat 
the  answer  of  tbe  defendant  fully  supplies 
this  defect,  setting  out  In  detail  all  pay- 
ments made  and  the  number  of  assessments. 
It  is  insisted  that  the  petition  is  defective 
becanse  it  did  not  contain  allegationB  show- 
ing that  the  amount  paid  by  Wathen  was 
sufficient  to  pay  all  assessmentsi  lawfully 
made,  and  the  demurrer  should  therefore 
hare  been  carried  back  and  sustained  to  the 
petition.  Granting  that  the  petition  was  de- 
flcient.  the  answer  was  broad  enough  to  and 
did  cure  the  defect,  and  the  following  rule 
applies: 

"If  the  petition  is  defective  the  defendant  most 
stand  by  nis  demurrer  to  avail  himsdf  of  the  de- 
fect ia  the  declaration,  or  file  a  plea  that  is  no 
better  than  the  declaration,"  and  must  "be  care- 
ful not  to  aid  the  oripnal  pleading.  If  he  cures 
the  defect  by  pleading  over,  his  demurrer 
amounts  to  nothing."  Poor  v.  Stevenson  et  al., 
8  Ky.  Op.  433. 

Some  ctrnftision  has  arisen  with  reference 
to  the  proper  construction  of  the  language 
used  in  the  Fenwlck  opinion,  wherein  It  is 
stated: 

"If  the  excess  of  the  illegal  assessments  over 
the  legal  assessments  was  sufficient  to  pay  all 
assessments  that  could  have  been  legally  assess- 
ed against  the  certificate  in  the  lifetime  of  the 
insured,  and  to  continue  the  certificate  in  force 
up  to  the  time  of  his  death,  the  plaintiffs  are 
(not]  entitled  to  recover  on  the  certificate."  Su- 
preme Council,  O.  K.  A.,  v.  Fenwick,  169  Ky. 
289,  183  S.  W.  906. 

12,  S]  Appellant  insists  that  under  the  lan- 
guage above  quoted,  it  is  now  entitled  to  lay 
and  make  such  assessment  or  assessments  as 
would  be  sufficient  to  meet  all  the' death  loss- 
es occurring  within  the  period  between  the 
time  the  insured  ceased  tp  pay  and  his  death, 
according  to  the  constitution  and  laws  of  the 
society.  But  this  Is  not  what  the  language 
means,  or  the  idea  it  was  Intended  to  con- 
vey. If  the  excess  of  the  illegal  assessments 
over  the  legal  assessments  was  sufficient  to 
pay  all  assessments  that  were  legally  assess- 
ed against  the  certificate  in  the  lifetime  of  the 
Insured,  and  to  continue  the  certificate  in 
force  np  to  the  time  of  the  death,  the  plaln- 
tlffs  were  entitled  to  recovery  on  the  certifi- 
cate. It  is  not  the  assessments  which  could 
have  been  lawfully  made  yrhlch  controls, 
but  those  which  were  in  fact  lawfully  assess- 
ed. A  member  Is  only  liable  for  assessments 
r^rularly  and  lawfully  made.  It  has  been 
held  by  this  court  In  the  case  of  American 
Mutual  Aid  Society  v.  Helbnm,  etc.,  85  Ky. 
1.  2  S.  W.  495,  8  Ky.  Law  Rep.  627,  7  Am. 
St.  Rep.  571,  that  no  assessment  or  attempted 
assessment  of  a  society  Is  efTectlve  against  its 
members  until  levied  In  accordance  with  the 
Constitution  and  by-laws  of  the  society.  Aft- 
er setting  forth  what  the  society  must  show 
with  reference  to  the  regularity  of  the  pro- 
ceedings to  duinge  by-laws  or  assessments, 
the  opinion  proceeds: 

"And  they  are  not  bound  to  pay  any  assess- 
ment until  these  things  occur.  Nor  do  they  for- 
feit their  membership  by  reason  of  their  faU- 

200  S.W.— 21 


ure  to  pay  such  assessments,  unless  these  things 
have  occurred.  And  when  the  society  relies 
upon  the  failure  of  any  of  its  members  to  pay 
his  assessment  as  a  forfeiture  of  his  member- 
ship and  benefits  under  its  charter,  it  must  show 
affirmatively  that  the  assessment  was  made  in 
the  manner  indicated,  otherwise  the  member 
cannot  be  said  to  be  in  default  The  appellant's 
answer,  tested  by  these  rules,  U  radically  defec- 
tive There  is  no  allegation  in  it  that  the  as- 
sessment was  made  by  the  board  of  directors, 
or  by  an  executive  committee  appointed  by  the 
board  of  directors.  The  allegation  is  that  'the 
assessment  was  duly  made  against  Samuel  Hel- 
burn  by  defendant  in  accordance  with  its  char- 
ter.' The  word  'duly'  preceding  the  word  as- 
sessment signifies  nothing  but  the  conclusion  of 
the  pleader.  It  asserts  no  fact  The  word  'as- 
sessment' does  not  mean  that  the  appellant,  by 
its  board  of  directors  or  executive  committee  ap- 
pointed by  the  board  of  directors,  made  the  as- 
sessment. The  words  In  accordance  with  its' 
charter*  plead  merely  a  conclusion  of  law.  The) 
assert  no  fact.  Ormsby  v.  Louisville,  79  Ky. 
197."  . 

[<]  By  section  679,  Kentucky  Statutes 
(1903),  it  is  provided  that  all  by-laws  or  oth- 
er rules  of  a  corporation  forming  part  of  a 
policy  or  contract  between  the  parties  there- 
to, or  having  any  bearing  on  said  contract, 
shall  be  indorsed  on  or  attached  to  said  poli- 
cy or  certificate,  and  "unless  so  attached  and 
accompanying  the  policy,  no  such  application, 
by-laws,  or  other  rules  shall  be  received  as 
evidence  in  any  controversy  between  the  par- 
ties to  or  interested  in  the  said  policy  or  cer- 
tificate, and  shall  not  be  considered  a  part 
of  the  policy,  or  of  the  contract  between  such 
parties."  The  defendant  society  admits  that 
it  attempted  to  amend  Its  laws,  and  that  the 
amendment  thus  attempted  was  not  attached 
to  or  indorsed  upon  the  certificate  issued  to 
Wathen,  as  required  by  section  679,  Kentucky 
Statutes,  although  the  amendment  was  aft- 
er the  enactment  of  said  statutes,  and 
before  beneficial  societies,  such  as  this,  were 
excepted  from  Its  provisions.  By  a  long  line 
of  cases  this  court  has  held  that  such  an 
amendment  does  not  affect  the  contract  be- 
tween a  member  and  the  society ;  nor  can  the 
assessment  of  a  member  be  Increased  or 
changed  by  such  amendment,  unless  It  be  at- 
tached to  or  Indorsed  upon  the  certificate. 
Supreme  Council,  C.  K.  A.,  v.  Fenwick,  169 
Ky.  275,  183  S.  W.  906;  Masonic  Life  Asso- 
ciation V.  Easley,  178  Ky.  56,  198  S.  W.  569; 
Short's  Administratrix  v.  Reserve  Loan  Life 
Insurance  Co.,  175  Ky.  554,  194  S.  W.  773; 
New  York  Life  Ins.  Co.  v.  Long,  177  Ky. 
445,  197  S.  W.  948;  Nuetzel  v.  Travelers' 
Protective  Association,  168  Ky.  734,  183  S. 
W.  499. 

It  follows,  therefore,  that  the  rate  of  as- 
sessment for  Wathen  was  never  changed 
from  the  original  rate  of  $1  per  assessment 
It  Is  admitted  by  the  defendant  society  that 
Wathen  paid  600  assessments  at  $1  each, 
which  brought  him  to  July,  1899.  The  socie- 
ty then  attempted  to  change  Its  rate  for  per- 
sons of  the  age  of  Wathen  from  $1  to  $2.19 
per  assessment,  but  It  did  not  comply  with 
the  laws  of  the  order  and  of  this  common- 
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wealth  In  attempting  such  an  amendment, 
and  as  to  the  certificate  of  Wathen  the  at- 
tempted amendment  was  invalid.  Wathen, 
however,  contlnaed  to  pay  at  the  new  rate 
until  he  had  paid  131  assessments  of  $2.19 
each.  This  brought  him  up  to  October,  1904. 
The  society  again  attempted  to  Increase  its 
rate  by  amending  its  laws,  but  this  attempt- 
ed change  was  also  Invalid  as  to  Wathen. 
Under  the  rule  announced  in  the  Fenwick 
Case  the  society  had  required  of  Wathen  an 
excess  of  $1.19  on  131  assessments,  or  a  to- 
tal of  $155.89,  and  this  sum  was  in  the  hands 
of  the  society  at  the  time  it  alleges  Wathen 
was  suspended  for  nonpayment  of  dues. 
With  this  sum  in  Its  treasury  to  the  credit 
of  Wathen,  it  was  not  within  the  power  of 
the  society  to  annul  Watheu's  certificate  up- 
on the  grounds  of  nonpayment  of  dues.  He 
bad  not  only  -paid  his  dues,  but  had  paid 
them  much  in  advance  of  the  legal  require- 
ment, and  had  to  his  credit  $155.89.  It  was 
the  duty  of  the  society  to  apply  this  upon 
the  lawful  assessments  made  against  Wathen 
until  the  sum  was  exhausted,  and  thus  car- 
ry his  benefit  certificate  In  full  force. 

By  its  answer  the  society  alleges  only 
two  assessments  (Nos.  799  and  800)  were 
levied  against  Wathen,  and  not  paid,  "and 
that  by  reason  of  said  Watheu's  failure  to 
pay  said,  assessments  on  or  before  the  10th 
day  of  October,  1904,  he  became  ipso  facto 
suspended,  and  all  the  rights  and  benefits 
under  the  certificate  Issued  to  him  by  the  de- 
fendant ceased  and  determined."  It  nowhere 
avers  other  assessments  were  levied  against 
Wathen  which  he  failed  to  pay.  Since  Wath- 
en was  only  bound  to  pay  assessments  duly 
and  regularly  levied  against  him  according 
to  the  laws  of  the  order  and  of  the  common- 
wealth, and  since  he  had  in  the  treasury  of 
the  society  the  sum  of  $155.89,  which  it  held 
in  trust  to  be  applied  upon  such  lawful  as- 
sessments, it  was  not  within  the  power  of 
the  society  to  suspend  him  as  of  October  10, 
1904,  for  nonpayment  of  dues,  nor  indeed  at 
any  time  until  the  whole  of  the  excess  premi- 
ums so  unlawfully  collected  by  the  society 
was  consumed  by  the  payment  of  lawful  as- 
sessments. 

li,  (]  It  is  insisted  also  that  as  Wathen 
paid  the  increased  assessments  without  ob- 
jection for  more  than  four  years,  he  thereby 
ratified  and  confirmed  the  action  of  the  rep- 
resentatives of  the  order  in  amending  the 
laws  of  the  order,  and  Is  thereby  estopped 
to  now  claim  that  the  assessment  was  ex- 
cessive, or  that  the  by-law  was  not  effective 
as  to  his  certificate.  This  contention  is  also 
unsound.  The  same  question  was  raised  and 
discussed  in  the  Fenwick  Case,  where  it  is 
stated: 

"But  it  is  insisted  that  the  defense  of  estop- 
pel is  available  in  this  case  because  the  insured 
acquiesced  in  the  increased  assessments  and  paid 
them  for  a  number  of  years.  On  this  point,  how- 
ever, the  antboritles  do  not  differ,  and  the  rule 


is  well  established  that  the  mere  fact  that  the 
bolder  of  a  certificate  of  a  benefit  association 
pays  illegal  assessments  levied  against  his  cer- 
tificate in  violation  of  his  contract,  rather  than 
take  the  possible  chances  of  having  his  certifi- 
cate forfeited,  does  not  estop  him  or  his  benefi- 
ciary from  questioning  the  legality  of  snbsequent 
simuar  assessments.  Benjamin  v.  Mutual  Re- 
serve Fund  Life  Ass'n,  146  CaL  34,  79  Pac.  517: 
Langdon  v.  Massachusetts  Benefit  Ass'n,  166 
Mass.  316,  44  N.  B.  226;  Fort  v.  Iowa  Legion  of 
Honor,  146  Iowa,  183,  123  N.  W.  224;  Supreme 
Council,  Catholic  Knights  of  America,  v.  Logs- 
don,  supra  [183  Ind.  183,  108  N.  E.  5871.  The 
basis  of  such  holding  is  that  the  certificate  hold- 
er, by  making  such  payments,  cannot  be  said  te> 
have  acted  fraudulently  or  willfully  to  have  done 
anything  to  mislead  others  to  their  prejudice. 
Being  of  the  opinion  that  the  increased  assess- 
ments were  invalid  because  the  by-laws  by  which 
the  assessments  were  increased  were  not  em- 
braced in  or  attached  to  the  certificate,  it  is 
unnecessary  to  consider  any  other  ground  on 
which  the  validity  of  the  increased  assessments 
is  challenged.  Since  the  increased  assessments 
were  invalid,  it  follows  that  if  the  excess  of  the 
illegal  assessments  over  the  legal  assessments 
was  sufficient  to  pay  all  assessments  that  could 
have  been  legally  assessed  against  the  certifi- 
cate in  the  lifetime  of  the  insured,  and  to  con- 
tinue the  certificate  in  force  up  to  the  time  of 
his  death,  plaintiffs  are  entitled  to  recover  on  the 
certificate.  The  burden  of  showing  this  was  on 
the  plaintiffs.  Since  the  number  of  assessments 
made  under  the  rate  of  $1.87  appears,  the  excess 
of  that  rate  over  the  legal  assessments  is  a  mat- 
ter of  simple  calculation."  Supreme  Council, 
C.  K.  A.,  V.  Fenwick,  169  Ky.  269,  183  S.  W. 
906. 

The  lower  court  properly  sustained  the  de- 
murrer to  the  answer  as  amended,  and  the 
Judgment  is  not,  therefore,  erroneous. 

Judgment  affirmed. 


STAIB  V.  GERMAN  INS.  BANK. 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1918.) 

1.  HusBANn  AND  WiFB  <g=»171(7)  —  Wife's 
Separate  Propkbtt— LiABrtiTT  roB  Debts 
OF  Husband. 

Under  Ky.  St.  {  2127,  providing  that  no 
part  of  a  married  woman's  estate  shall  be  sub- 
jected to  the  payment  or  satisfaction  of  any  lia- 
bility upon  a  contract  made  after  marriage  to 
answer  for  the  debt  of  another,  including  her 
husband,  unless  set  apart  for  that  purpose  by 
deed  of  mortgage  or  other  conveyance,  it  m 
not  necessary  that  the  conveyance  state  the  pur- 
pose of  the  wife,  as  well  as  the  setting  apart, 
and  it  is  sufficient  if  by  the  conveyance  the  wife 
parts  with  title  fo  and  dominion  over  the  prop- 
erty to  the  extent  that  it  has  been  so  set  apart. 

2.  HusBiAND  and  Wipe  «=s>171(7)— Wifb's 
Separate  PROPEBTr-— Liabiutt  roB  Dbbtb 
or  Husband. 

Under  Ky.  St.  {  2127,  a  wife's  indorsement 
of  corporate  stock  in  blank  was  a  sufficient  con- 
veyance setting  apart  the  stock  for  the  payment 
of  an  indebtedness  of  the  husband  for  which  he 
pledged  it  as  collateral  security,  as  any  writing 
sufficient  to  constitute  a  conveyance  of  the  prop- 
erty complies  with  the  statute,  and  the  fact  that 
the  creditor  had  knowledge  of  the  circumstances 
and  conditions  under  which  the  indorsement 
was  made  did  not  affect  the  sufficiency  of  such 
setting  apart 

3.  Pbincipal  and  Sueett  «=>  106(1)  —  Dis- 
cbaboe  of  Surbtt— Extension  or  Time. 

An  enforceable  extension  of  time  to  the 
principal  will  release  a  surety  if  made  without 
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the  consent  o£  the  surety.;  but,  tor  such  an  ex- 
tension to  have  this  effect,  it  must  be  supported 
by  a  snfficient  consideration  and  be  a  contract 
capable  of  being  enforced ;  so  that  the  creditor 
could  not  proceed  to  collect  the  debt,  or  the 
principal  to  make  payment  until  the  expira- 
tion of  the  extended  period. 

4.  Husband  and  Wife  «=»171(11)  —  Pledq- 
iNo    Separate   Propkrtt    fob   Husband's 
Debt — Loss  or  Ljen. 
An  extension  of  the  maturity  of  a  debt,  evi- 
denced by  a  note  by  executing  a  new  note,  did 
not  release  collateral  security  belonging  to  the 
debtor's  wife,  where  there  was  no  consideration 
for  the  extension ;    the  interest  not  even  being 
paid  in  advance.      • 

Appeal  from  Oircnit  Court,  Jelferaon 
County,  Chancery  Branch,  Mrst  "Division. 

Action  by  the  German  Insurance  Bank 
against  Nettle  N.  Stalb.  From  a  Judgment 
for  plaintiff,  defendant  appeals.   Affirmed. 

Qmbbs  &  Orubbs,  of  LoulsvlUe,  for  appel- 
lant Weble  &  Wehte,  of  Louisville,  for  ap- 
pellee. 


THOMAS,  J.  On  and  prior  to  July  13, 
1919^  J.  r^wls  Stalb,  husband  of  appellant 
and  defendant  below,  was  Indebted  to  appel- 
lee and  plaintiff  below,  German  Insurance 
Bank,  hi  the  sum  of  $8,820.52,  evidenced  by 
various  notes,  and  on  that  day  he  renewed 
all  of  his  Indebtedness  to  the  plaintiff  by  ex- 
ecuting to  It  one  note  for  the  entire  sum  due 
four  months  afterward.  To  secure  It  he  and 
hlB  wife,  the  defendant,  executed  a  mortgage 
to  the  plaintiff  bank  on  certain  lots  In  the 
dty  of  I^ulsvllle,  some  of  which  he  tfwned, 
wblle  his  wife  owned  the  others.  The  real 
estatie  was  not  deemed  sufficient  security  by 
the  bank,  and  It  demanded  more,  resulting  in 
pledging  to  the  bank  as  further  security  66 
shares  of  the  capital  stock  of  the  Louisville 
Bridge  &  Iron  Company,  a  corporation  doing 
business  in  the  dty  of  Louisville.  Three  of 
the  shares  were  held  by  the  husband  as  his 
property,  the  certificates  for  which  had  been 
Issued  to  him,  while  the  other  63  shares  were 
issued  to  and  held  by  the  wife.  But  on  the 
day  b^ore  the  date  of  the  note  (July  12, 
1015)  defendant  signed  a  blank  Indorsement 
on  the  back  of  the  certlflcate  for  the  shares 
which  she  held  In  her  name,  with  the  view 
and  purpocB  that  the  husband  might  use  the 
stock  as  collateral  to  a  note  to  be  executed 
by  him  In  extending  his  Indebtedness.  The 
ladorsement  which  the  defendant  so  signed 
Is  In  these  words: 

"For  value  received  the  undersigned  hereby 

assign  and  transfers  unto shares  of 

the  capital  stock  of  the  Louisville  Bridge  & 
Iron  Company,  and  do  hereby  constitute  and  ap- 
point   — —  true  and  lawful  attorney  ir- 
revocable for  end  in  name  and  l>ehalf  to  make 
and  execute  all  necessary  acts  of  assignment  and 
transfer  required  by  the  regulations  and  by- 
laws of  said  company.  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal  this  12th 
day  of  July,  1915.  Nettie  N.  Staib.  In  pres- 
ence of  Alice  Puddefoot." 


Before  the  maturity  of  the  note  It  was 
credited  by  $72,  leaving  a  balance  of  .?8,757.- 
52  whoUy  unpaid  at  the  date  of  maturity, 
November  13,  1915,  on  which  day  a  note  for 
that  sum  was  executed  by  the  husband  to  the 
plaintiff,  due  60  days  thereafter.  Upon  the 
day  of  the  execution  of  the  first  note  for  $8,- 
829.52,  the  husband  executed  a  separate  writ- 
ing, setting  forth  the  collateral  pledged  as 
security,  which  was  taken  In  addition  to  the 
mortgage,  the  stock  as  well  as  the  first  note 
being  retained  by  the  bank  as  collateral  to 
the  renewal  note.  After  the  latter  became 
due,  and  being  unpaid,  this  suit  was  brought 
against  appellant  and  her  busband  for  the 
purpose  of  obtaining  a  judgment  against  the 
latter  for  the  amount  of  the  debt,  and  to 
foreclose  the  mortgage  Uen  upon  the  real 
property  and  a  sale  of  the  stock  which  had 
been  pledged  as  collateral  to  the  note.  The 
real  estate  was  sold,  but  did  not  realize 
enough  to  pay  the  debt,  and  the  wife  Is  re- 
sisting the  appropriation  of  the  stock  npon 
the  ground  that  it  was  her  property,  and 
that  It  could  not  be  pledged  as  security  for 
her  husband's  debt,  except  In  the  manner 
pointed  out  by  section  2127  of  the  Kentucky 
Statutes,  which  she  insists  was  not  compiled 
with  In  this  case,  and  that  her  stock  is  not 
bound  for  any  portion  of  the  debt.  Upon 
trial,  the  court  below  overruled  the  wife's 
dontentlon,  and  entered  Judgment  subjecting 
the  stock  to  the  payment  of  the  balance  of 
the  debt,  and  to  reverse  that  judgment  she 
prosecutes  this  appeal. 

The  part  of  the  statute  applicable  to  the 
question  raised  reads : 

"No  part  of  a  married  woman's  estate  shall 
be  subjected  to  the  payment  or  satisfaction  of 
any  liability,  upon  a  contract  made  after  mar- 
riage, to  answer  for  the  debt,  default  or  mis- 
doing of  another,  including  her  husband,  unless 
such  estate  shall  have  been  set  apart  for  that 
purpose  by  deed  off  mortgage  or  other  convey- 
ance." 

[1]  A  most  vigorous  insistence  is  made 
that,  inasmuch  as  there  is  nothing  In  the 
signed  Indorsement  to  show  the  purpose 
which  the  wife  had  In  view  and  Intended  to 
accomplish  thereby,  the  statute  has  not  been 
complied  with,  and  there  was  consequently 
no  lien  created  upon  her  stodt.  In  other 
words,  It  is  insisted  that  the  Intention  of 
the  statute  and  the  purpose  which  the  Leg- 
islature had  in  view  was  to  require,  before 
a  married  woman's  property  could  be  pledg- 
ed as  security  for  the  debt  of  another,  that 
she  should  both  set  it  apart  and  express  her 
purpose  in  doing  so  by  some  kind  of  writ- ' 
ing;  1.  e.,  that  both  the  setting  apart  and 
the  purpose  must  be  shown  by  written  proof, 
and  neither  of  them  can  be  established  by 
parol  proof.  Counsel  for  plaintiff  insists 
that  all  the  statute  requires  Is  that  the  set- 
ting apart  by  the  wife  shall  be  evidenced  by 
writing,  and  the  purpose  for  which  such  set- 
ting apart  was  made  is  capable  of  being  es- 


:For  otber  ohm*  sac  same  topio  Mud  KBY-NUM BER  In  all  K«r-Numb*r«4  DIcwt*  and  InduM 


Digitized  by 


^^oogie 


324 


aOO  SOUTHWESTERN  REPORTER 


(Ky. 


tabUsbed  by  parol  proof.  An  additional  In- 
sistence by  plaintiff's  counsel  is  tbat  if  he 
is  mistaken  in  bis  interpretation  of  the  stat- 
ute, the  Judgment  is  correct,  because  the  wife 
constituted  her  husband  her  agent  to  carry 
out  the  purpose  of  her  Indorsing  the  stodi, 
which  he  did  in  the  writing  he  executed  in 
pledging  the  stock  as  collateral  to  the  note. 
In  support  of  appellant's  contention  we  are 
referred  to  the  following  cases  from  this 
court:  Wlrgman  v.  Miller,  98  Ky.  620,  33  S. 
W.  937,  17  Ky.  Iaw  Rep.  1174 ;  New  Yoik 
Life  Insurance  Co.  v.  Miller,  56  8.  W.  976, 
22  Ky.  Law  Rep.  230 ;  Hart  v.  Bank  of  Rus- 
seUville,  127  Ky.  424,  105  S.  W.  934,  32  Ky. 
Law  Rep.  338:  Swearingen's  Ex'r  v.  Tyler, 
132  Ky.  458,  116  S.  W.  331 ;  Third  National 
Bank  v.  Tlemey,  128  Ky.  836,  110  S.  W.  293, 
33  Ky.  Law  Rep.  418,  18  L.  R.  A.  (N.  S.) 
81 — but  an  examination  of  those  cases  does 
not  convince  us  of  their  relevancy  to  the 
facts  of  this  case. 

The  principal'  question  dealt  with  by  them 
is  whether  the  debts  involved  were  those  of 
the  wife  as  principal,  or  whether  she  had 
attempted  to  become  liable  only  as  surety  for 
her  husband  or  another.  It  is  recognized  in 
all  of  them  tliat  the  wife  cannot  become  per- 
sonally liable  as  surety  on  a  note,  even  that 
of  her  husband,  and  that  to  reach  her  prop- 
erty for  the  debt  of  her  husband  or  another 
she  must  have  set  it  apart  for  that  purpose 
in  the  manner  required  by  the  statute.  So 
tbat  when  we  analyze  those  cases,  we  find 
nothing,  as  we  view  them,  to  assist  us  In 
the  determination  of  the  question  here  pre- 
sented, which  is  the  proper  interpretation 
of  the  clause  "unless  such  estate  shall  have 
been  set  apart  for  that  purpose  by  deed  of 
mortgage  or  other  conveyance,"  found  In  the 
statute. 

The  effect  of  the  statute  which  was  enact- 
ed by  the  Legislature  in  1894  was  to  enlarge 
the  rights  and  powers  of  a  married  woman 
concerning  her  property,  both  real  and  per- 
sonal, and  to  curtail  the  rights  of  the  hus- 
band therein  which  had  theretofore  existed 
by  virtue  of  the  marital  relation.  But,  as 
we  understand,  there  was  no  substantial 
change  made  concerning  the  power  of  the 
wife  to  subject  or  place  in  lien  her  prop- 
erty for  the  debt  of  another.  It  was  evident- 
ly the  purpose  of  the  Legislature  in  the  en- 
actment of  the  law  to  provide  that  there 
should  be  no  appropriation  (setting  apart) 
of  a  married  woman's  property  to  the  pay- 
ment of  another's  debt  where  the  fact  of  ap- 
propriation by  her  rested  only  in  parol  proof ; 
but,  on  the  contrary,  that  such  appropriation 
(setting  apart)  must  be  done  and  evidenced 
by  some  kind  of  solemn  act  of  no  less  dig- 
nity than  a  writing  suitable  for  the  purpose 
of  creating  such  "setting  apart"  When  the 
transaction  furnishes  such  written  proof  of 
the  "setting  apart,"  it  would  seem  that  the 
purpose  of  the  statute  was  accomplished 
without  the  additional  requirement,  which 
appellant  Insists  upon,  tbat  the  reason  or 


purpose  wM(!h  the  wife  had  In  mind  when 
she  executed  the  writing  should  also  be  ex- 
pressed in  it.  By  "setting  apart"  her  prop- 
erty It  is  evidently  contemplated  by  the  stat- 
ute that  the  wife  should  part  with  title  to 
and  dominion  over  the  property  to  the  ex- 
tent that  it  has  been  set  apart  This  may 
be  a  parting  by  her  with  the  entire  title,  as 
In  the  case  of  a  sale  and  transfer,  or  It  may 
be  only  a  pro  tanto  parting  with  tlie  title, 
as  in  the  case  of  the  creation  of  a  lien ;-  but 
In  either  case  the  parting  with  the  title  by 
her  (setting  apart)  must  ^  in  writing.  Sup- 
pose the  clause  of  the  statute  under  consid- 
eration shoidd  be  transposed  so  as  to  read, 
"unlesis  such  estate  shall  have  been  set  apart 
by  deed  of  mortgage  or  other  conveyance  for 
that  purpose,"  or,  "unless  for  that  purpose 
such  estate  shall  have  l>een  set  apart  by  deed 
of  mortgage  or  other  conveyance."  These 
transpositions  would  seem  to  draw  out  the 
meaning  Intended  to  be  conveyed  by  the  Leg- 
islature without  mutilating  the  statute  in  any 
way,  or  altering  its  evident  purpose,  and  at 
the  same  time  to  make  plain  the  import  of 
the  language.  If  it  had  been  the  Intention 
of  the  Legislature  to  require  that  both  the 
setting  apart  and  the  purpose  should  be  con- 
tained in  the  "conveyance"  or  in  the  writing 
executed  by  the  wife,  It  could  have  unmis- 
takably done  so  by  saying,  "unless  her  pur- 
pose  to  do  so  is  expressed  by  deed  of  mort- 
gage or  other  conveyance."  This  would  have 
required  both  the  purpose  and  the  setting 
apart  to  be  evidenced  by  a  writing,  as  the 
former  could  not  have  been  contained  In  the 
writing  without  it  also  including  the  latter. 
There  is  nothing  to  be  found  in  any  of  the 
authorities  referred  to  from  Kentucky,  mil- 
itating against  what  we  have  said,  since  the 
direct  question  under  consideration  was  not 
presented.  Nor  do  we  find  that  the  cases  of 
Moeckel  T.  Helm,  46  Mo.  App.  340,  McGnlre 
v.  Allen,  108  Mo.  403,  18  o.  W.  282,  Case  v. 
Espenschled,  169  Mo.  215,  69  S.  W.  276,  92 
Am.  St  Rep.  633,  Franc  v.  Nirdllnger,  41 
Ohio  St.  298,  and  Walton  v.  Bristol,  125  N. 
C.  419,  34  S.  B.  644,  holi  to  a  contrary  doc- 
trine. The  statute  under  consideration  by 
the  court  in  each  of  those  cases  contained 
different  phraseology  from  that  found  in  onr 
statute,  in  tbat  the  language  employed  ex- 
pressly required  the  purpose  of  the  wife  In 
setting  apart  her  property  for  the  purposes 
intended  to  be  expressed  in  the  writing  by 
which  she  set  it  apart.  For  instance,  tha 
Missouri  statute,  which  the  .court  of  tbat 
state  had  under  consideration  in  the  oases, 
supra,  permitted  the  husband  to  acquire  ti- 
tle to  the  wife's  personal  property  which  he 
had  reduced  to  his  possession  "with  express 
assent  of  his  wife.  •  •  •  But  the  same 
shall  remain  her  separate  property,  unless 
by  the  terms  of  said  assent,  in  writing,  full 
authority  shall  have  been  given  by  the  wife 
to  the  husband  to  sell.  Incumber,  or  otherwise 
dispose  of  the  same  for  his  use  and  benefit" 
It  will  be  observed  that  not  only  must  the 
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wife  give  her  aaaent  In  writing,  anthorlBlng 
the  hnsbaod  to  Incumber  ber  propaets,  bat 
the  "terms  of  said  assent"  must  be  contained 
In  the  writing,  and  the  same  Is  substantially 
true  aa  to  the  Ohio  and  North  Carolina  stat- 
utes. From  this  It  Is  ^een  that  the  statutes 
of  those  states  are  not  only  broad  enough  to 
require  the  purpose  of  the  setting  apart  of 
the  property  to  be  stated  in  the  writing,  but 
the  language  Is  Incapable  of  any  other  con- 
struction, and  is  substantially  as  If  their 
statute  had  read,  "unless  her  purpose  to  do 
Is  expressed  by  deed  of  mortgage  or  other 
couTeyance,"  as  hereinbefore  shown  In  our 
Illustration.  In  that  case  there  could  be  no 
avoiding  of  the  construction  adopted' by  the 
court  in  the  cases  referred  to. 

[2]  But  It  is  Insisted  that  the  blank  In- 
dorsement on  the  back  of  the  stock  Is  not 
a  sufficient  "setting  apart"  of  the  stock,  as  is 
required  by  the  statute.  That  act,  as  the 
statute  requires,  must  be  done  by  "deed  of 
mortgage  or  other  conveyance."  Manifest- 
ly any  writing  sufficient  to  constitute  a  con- 
veyance of  the  entire  property  sought  to  be 
set  apart  would  sufliclently  comply  with  the 
statute,  and  authorities  are  abundant  to  the 
effect  that  the  execution  of  such  an  indorse- 
ment on  stock  certificates  Is  sufficient  to  con- 
stitute a  conveyance  of  the  stock  to  the  hold- 
er, or  the  one  whose  name  might  be  inserted 
In  the  blanks.  Cook  on  Corporations,  vol.  2, 
{  441,  and  10  Cyc.  pp.  594,  595.  If,  therefore, 
the  Indorsement  here  in  question  was  suffi- 
cient to  convey  the  entire  property  represent- 
ed by  the  stock  certificate,  a  fortiori  it  would 
be  sufficient  to  convey  a  less  Interest  under 
the  axiomatic  principle  that  the  greater  In- 
cludes tlie  less,  or  the  whole  includes  all 
of  the  parts.  It  is  said,  however,  that  the 
bank  had  knowledge  of  the  circumstances 
and  conditions  under  which  the  indorsement 
was  made,  as  well  as  the  purpose  for  which 
It  was  made,  and  that  it  therefore  is  not  a 
lK>na  flde  holder,  as  would  be  one  to  whom 
the  stock  might  have  been  transferred  with- 
out such  knowledge.  Conceding  that  the 
bank  possessed  the  knowledge  Insisted  upon, 
the  iwsltlon  taken  does  not  meet  the  case. 
If  the  blank  indorsement,  as  we  have  seen, 
Is  sufiScient  to  transfer  the  entire  title,  or  to 
create  the  appearance  of  such  a  transfer  to 
one  without  knowledge  of  the  facts  so  as  to 
constitute  him  a  bona  fide  purchaser,  so 
would  one  obtaining  a  lesser  title  from  the 
appearances  which  authorized  him  to  believe 
that  the  owner  Intended  to  transfer  such 
entire  title  to  a  bona  fide  holder  to  the  ex- 
tent of  the  Interest  acquired  under  the  ap- 
pearances as  restricted  by  notice  to  the  con- 
trary. Because  the  appellant  intended  to 
transfer  to  appellee  a  title  less  than  the 
whole,  of  which  the  latter  had  notice,  and, 
acting  upon  the  appearances  as  modified  by 
the  knowledge.  It  accepted  such  lesser  title, 
the  bona  fides  of  the  transaction  to  the  ex- 
tent of  the  Interest  Intended  to  be  transfer- 
red by  appellant,  and  which  appellee  Intended 


to  take,  is  not  affected  by  the  fact  that  a 
leas  Interest  than  the  whole  was  acquired. 
The  knowledge  of  the  appellee  would  only 
serve  to  confine  the  appearances  upon  which 
it  acted  to  that  which  was  known  by  it  and 
intended  by  appellant. 

We  therefore  conclude  that  the  statute  un- 
der consideration  does  not  require  that  the 
purpose  for  which  the  wife's  property  is  set 
apart  be  contained  in  the  writing  evidencing 
the  act  of  setting  It  apart,  and  tliat  In  this 
case  the  blank  Indorsement  of  the  stock  was 
sufficient  to  constitute  such  setting  apart. 

[3]  Again  it  Is  contended  that  If  the  trans- 
action under  consideration  was  sufficient  to 
have  fully  compiled  with  the  statute,  then 
the  stock  In  question  was  pledged  by  the 
wife  as  collateral  security  for  the  first  note 
of  $8,827.52  only,  and  that  It  was  released 
by  the  execution  of  the  note  on  November  13, 
1915,  for  $8,757.52.  That  an  enforceable  ex- 
ten^on  of  time  to  the  principal  will  operate 
as  a  release  of  the  surety  If  the  extension 
was  made  without  his  consent  Is  so  thorough- 
ly established  as  not  to  require  a  citation  of 
authorities  in  support  thereof.  But  for  such 
an  extension  to  have  that  effect  it  must  be 
one  supported  by  a  sufficient  consideration. 
In  other  words,  it.  must  be  a  contract  which 
is  capable  of  being  enforced  so  that  the 
payee  could  not  proceed  to  collect  it,  nor  the 
payor  legally  make  payment  thereon  until 
the  expiration  of  the  extended  period.  This 
rule  is  stated  in  32  Cyc.  199,  thus: 

"To  effect  the  discharge  of  a  surety  by  an  ex- 
tension of  time  the  agreement  for  a  stay  of  ex- 
ecution or  for  the  extension  must  be  supported 
by  a  sufficient  consideration,  pursuant  to  the 
general  rule  which  requires  a  binding  agree- 
ment between  the  principal  and  the  creditor 
witich  will  tie  the  hands  of  the  latter," 

Among  the  cases  supporting  the  rule  aa 
quoted  are  Brinagar  v.  PhUllps,  1  B.  Mon. 
283,  36  Am.  Dec.  575,  and  United  States  Fi- 
delity, etc.,  Co.  V.  Boyd,  94  S.  W.  35,  29  Ky. 
Law  Rep.  598.  There  is  also  found  in  the 
note  numerous  cases  from  the  courts  of 
nearly  all  the  states  In  the  Union.  A  state- 
ment of  the  rule  as  adopted  by  this  court 
is  found  in  the  Boyd  Case,  supra,  where  the 
court  says: 

"Mere  passive  negligence  or  failure  to  act  will 
not  release  a  surety.  There  must  be  an  agree- 
ment founded  upon  a  good  consideration,  and 
of  such  a  character  as  to  be  binding  upon  the 
parties,  to  such  an  extent  as  to  disable  the 
creditor  from  suing  or  enforcinft  the  oollpction 
of  his  debt.  Cooper  v.  Fisher,  7  J.  J.  Marsh. 
396;  Norton  v.  Roberts,  4  [T.  B.]  Mon.  491." 

[4]  There  is  no  pretense  in  this  case  that 
there  was  any  sufficient  or  any  considera- 
tion for  the  extension  of  the  maturity  of  the 
debt  in  question  by  executing  the  last  note. 
Not  even  was  the  Interest  paid  in  advance,  or 
any  other  act  done  which  furnishes  In  law 
a  valid  consideration.  It  was  merely  an  in- 
dulgence which,  although  evidenced  by  writ- 
ing, did  not  increase  Its  legal  effect,  and, 
wUving  other  questions  which  might  suffi- 
ciently answer  this  objection,  we  are  con- 
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Tlnced  that  the  rale  contended  for  cannot, 
under  the  facts  of  this  case,  be  applied  so  as 
to  release  the  collateral. 

Upon  the  whole  case  we  find  no  error  In 
the  judgment,  and  it  Is  therefore  affirmed. 


CAIN  V.  LEVX. 
(Court  of  Appeals  of  Kentucky.    Feb.  1,  1918.) 

1.  Witnesses  ®=140(13)  —  Competency  — 
Tbansaction  with  Pebson  Since  De- 
ceased. 

One  joint  maker  of  a  note  not  party  to  ac- 
tion thereon  cannot  make  deposition  in  favor 
of  other  joint  maker  concerning  transaction 
with  one  alleged  to  have  been  plaintifiTs  agent 
in  securing  the  note  by  fraud,  after  the  death 
of  such  alleged  agent,  in  view  of  Olv.  Code 
Prac.  $  606,  subsec.  2,  providing  that  no  person 
shall  testify  for  himself  concerning  a  transac- 
tion with  one  since  deceased,  since,  should  the 
gayee  be  defeated  in  the  action,  there  would 
B  no  right  of  contribution  in  favor  of  the  de- 
fendant joint  maker,  and  the  deponent  would 
therefore  in  a  sense  be  testifying  for  himself. 

2.  CoBPoRATioNs  ®=3l21(6)— Saubs  of  Stock 
— Fbaud — Questions  fob  Juby. 

Evidence  held  insufficient  to  make  a  jury 
question  whether  sale  of  corporation  stock  was 
accomplished  by  misrepresentation  and  fraud. 

3.  Cobfobations  €=>116— Sales  or  Stock— 
Fbaud. 

Vice  president  of  corperadon  who  sold  her 
individual  holdings  to  the  president  and  his  as- 
sociates is  not  chargeable  with  constructive  no- 
tice of  the  falsity  of  financial  statement  pre- 
pared under  direction  of  the  president,  purport- 
ing to  show  the  condition  of  the  corporation. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Braucli,  Fourth  Division. 

Action  by  Matilda  Levy  against  D.  La  Cain 
and  others.  Judgment  for  plaintlfT,  and  de- 
fendant Coin  appeals.    Affirmed. 

L.  A.  Hickman,  of  Louisville,  for  appellant. 
Kohn,  Bingham,  Sloss  &  Kohn,  of  Louisville, 
for  appellee. 

CLAY,  C.  On  November  23,  1915,  Matilda 
O.  Levy  sold  to  T>.  L.  Cain,  Jacob  Christ,  and 
H.  C.  Bruner  55  stmres  of  the  capital  stock 
of  the  Old  Mission  Furniture  Company  for 
the  sum  of  $1,100  or  at  the  rate  of  $20  per 
share.  Of  the  purchase  price,  $300  was  paid 
in  cash  while  the  balance  was  represented 
by  two  notes  of  $400  each,  dated  November 
23,  1916,  and  due  in  four  and  six  months, 
respectively,  and  executed  Jointly  by  D.  L. 
Cain,  Jacob  Christ,  and  H.  C.  Bruner.  This 
suit  was  brought  by  Mrs.  Levy  to  recover  on 
the  notes.  Christ  was  not  served  with  sum- 
mons, and  Bruner  permitted  Judgment  to  go 
against  him  by  default.  Cain  defended  on 
the  ground  of  fraud  and  misrepresentation 
on  the  part  of  Mns.  Levy's  agents  in  effecting 
the  sale  of  the  stock  and  asked  a  rescission 
of  the  contract  of  sale,  and  a  cancellation  of 
the  notes  sued  on,  and  counterclaimed  for 
the  $300  theretofore  paid.  At  the  conclusion 
of  all  the  evidence,  the  court  directed  a  ver- 
dict in  favor  of  plaintiff,  and  Cain  appeals. 

Cain's  defense  is  that  he  was  induced  to 


purdiase  the  stock  by  the  false  statements  of 
Aaron  Kohn,  plaintiff's  agent,  that  the  stock 
In  question  was  worth  35  cents  on  the  dol- 
lar, and  that  he  could  sell  the  stock  for  that 
sum,  and  by  the  false  financial  statement  of 
the  condition  of  the  Old  Mission  Furniture 
Company,  pr^iwred  and  furnished  him  by 
H.  C.  Bruner,  who  likewise  acted  as  plain- 
tiff's agent. 

[1]  At  the  time  the  testimony  was  taken, 
Mr.  Kohn  was  dead,  and  the  only  proof  of 
any  statements  made  by  him  was  contained 
in  a  deposition  given  by  Christ  Exertions 
were  sustained  to  that  part  of  his  testimony, 
and  the  testimony  excluded  from  the  consld- 
eratioii  of  the  Jury.  Cain  contends  that  this 
was  error  because  the  Jury  might  have  found 
in  his  favor  and  against  Christ.  This  is  not 
a  case,  however,  where  the  liability  of  the 
two  defendants  was  separate  and  distinct. 
It  is  a  case  where  the  notes  were  the  joint 
obligations  of  both  Cain  and  Christ,  and 
their  liability  was  clearly  joint  Even  though 
Christ  bad  not  been  served  with  summons, 
he  was  necessarily  interested  in  defeating  the 
suit  against  Cain,  for  in  that  event  he  would 
have  been  released  from  all  liability  by  way 
of  contribution.  And  being  Jointly  interested 
with  Cain  in  defeating  the  notes,  it  follows 
that  there  was  no  possible  way  for  him  to 
testify  for  Cain  without  necessarily  testify- 
ing for  himself,  which  the  Code  Clearly  pro- 
hibits. Civil  Code,  {  606,  subsec.  2;  Worth- 
Ington  V.  MlUer,  85  Ky.  320,  3  S.  W.  532,  9 
Ky.  Law  Bep.  10;  Bamett's  Adm'r  v.  Adams, 
82  S.  W.  406,  26  Ky.  Law  Rep.  622 ;  Dunbar 
V.  Meadows,  165  Ky.  275,  176  S.  W.  1167; 
Gernhert  v.  Straeffer's  Ex'r,  172  Ky.  823, 
189  S.  W.  1141;  GofTs  Ex'rs  et  at,  176  Ky. 
243,  196  S.  W.  438. 

[I,  3]  It  is  next  insisted  that  the  evidence 
concerning  the  preparation,  falsity,  and  deliv- 
ery of  the  financial  statement  of  the  Old  Mis- 
sion Furniture  Company  was  sufficient  to 
take  the  case  to  the  jury  on  the  question 
whether  the  sale  of  stock  was  induced  by 
misrepresentation  and  fraud.  In  this  con- 
nection it  is  argued  that  as  the  evidence 
showed  that  Mrs.  Levy  was  not  only  the 
vice  president  and  a  director  of  the  corpora- 
tion, but  was  frequently  at  the  office  and 
looked  over  the  books,  she  will  be  presumed, 
not  only  to  know  the  falsity  of  the  financial 
statement  Inducing  the  purchase  of  the  stock, 
but  that  the  statement  was  made  by  the  cor- 
poration to  Cain,  and  the  burden  was  there- 
fore on  her  to  show  that  she  did  not  know  . 
that  any  such  statement  had  been  presented 
to  Cain.  There  was  an  utter  failure  to  prove 
that  H.  C.  Bruner  was  the  agent  of  Mrs. 
Levy.  On  the  contrary,  It  appears  that,  al- 
though he  was  president  of  the  corporation, 
he  requested  the  bookkeeper  to  prepare  the 
statement,  and  used  it  for  his  own  informa- 
tion as  well  as  that  of  Cain  and  Christ,  the 
Joint  purchasers  of  the  stock.     This  is  not 
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a  case  where  the  stock  of  a  corporation  was 
sold  by  the  corporation  Itself  on  the  faith  of 
a  financial  statement  issued  by  the  author- 
ity of  the  board  of  directors  or  by  the  offi- 
cers of  the  corporation  pursuant  to  a  stat- 
ute, with  the  knowledge  and  acquiescence  of 
the  directors.  It  Is  simply  a  case  where  the 
vice  president  and  director  of  a  corporation, 
acting  solely  In  the  capacity  of  an  individ- 
ual stockholder,  sold  her  stocdc  to  the  presi- 
dent of  the  corporation  and  others  Jointly 
Interested  with  him.  Under  these  circum- 
stances, the  sale  was  a  private  transaction, 
and  involved  the  performance  of  no  official 
duty  on  the  part  of  Mrs.  Levy.  That  l>elng 
true,  there  is  no  l>asls  whatever  for  the 
claim  that  she  should  be  charged  with  con- 
structive knowledge  of  either  the  fact  that 
the  statement  was  prepared,  or  that  it  was 
false,  or  that  the  purchasers  were  thereby  In- 
duced to  buy  the  stock ;  and,  there  being  no 
competent  proof  that  either  she  or  her  agent 
had  actual  knowledge-of  these  facts,  it  fol- 
lows that  the  plea  of  fraud  and  misrepre- 
sentation in  sale  of  the  stock  was  not  sus- 
tained, and  the  trial  court  properly  directed 
a  verdict  in  favor  of  plaintiff. 
Judgment  affirmed. 


SCHKIVBE  et  al.  v.  FROMMEL  et  al. 
(Court  of  Appeak  of  Kentucky.    Feb.  8,  1918.) 

1.  Tbcsts  «=>61(1)— Tbbmination— Powee  of 
Court. 

Where  a  number  of  joint  owners  of  prop- 
erty for  the  mere  purpose  of  facilitating  its 
sale  conveyed  the  property  to  one  of  their  num- 
ber in  trust,  with  full  power  to  rent,  lease,  sell, 
and  convey,  and  it  was  contemplated  that  the 
property  should  be  disposed  of  within  a  rea- 
sonable time,  but,  at  the  expiration  of  eight 
years,  the  greater  portion  of  the  property  was 
still  undisposed  of  and  was  constantly  depre- 
ciating in  value,  and  not  producing  an  income 
proportionate  to  the  amount  of  capital  invested, 
a  court  of  equity  had  power  to  terminate  the 
trust  and  order  a  sale  of  the  property  and  a 
division  of  the  proceeds,  though  no  period  was 
fixed  in  the  deed  of  trust  for  its  termination, 
no  power  of  revocation  was  reserved,  and  no 
breach  of  duty  on  the  part  of  the  trustee  was 
shown. 

2.  COKVEESION  <8=9l3— CONVBYANO*  IH  TBUBT 

— Time  of  Convebsion. 

Where  joint  owners  of  land,  to  facilitate  its 
sale,  conveyed  it  to  one  of  their  number  in 
trust  with  full  power  to  rent,  lease,  sell,  and 
convey,  the  conveyance  did  not  effect  an  im- 
mrdia'te  conveyance  of  the  land  into  personalty ; 
the  direction  to  sell  being  discretionary  and  not 
absolute. 

Appeal  from  Circuit  Court,  Campbell 
County. 

Salt  by  Mary  Frommel  and  husband 
against  Charles  W.  H.  Schriver  and  others. 
From  a  Judgment  granting  the  relief  sought, 
defendants  appeal.    Affirmed. 

Wm.  U.  Warren,  of  Newport,  for  appel- 
lants. Elmer  VV.  Grlschy  and  Oscar  P.  Gris- 
diy.  both  of  CinciiuuiU,  Ohlot  for  appelleea 


CLAY,  C.  Crescentia  0.  S^dtriver  died  lo 
the  year  1902,  leaving  a  will  by  which  she 
devised  her  real  estate  to  her  husband,  Hen- 
ry A.  Schriver,  for  life  and  the  remainder 
to  her  children,  Charles,  Oliver,  Walter, 
George,  Robert,  Alice,  Justlna,  Mary,  and 
Belle,  share  and  share  alike,  subject  to  an 
advancement  of  $11,000  to  Oliver,  and  $2,- 
600  to  Mary.  In  the  year  1907,  ber  daugh- 
ter Belle  died  intestate  and  without  issue, 
leaving  her  father,  Henry  A.  Sclu4ver,  her 
sole  heir.  In  the  year  1908,  Henry  A.  Schri- 
ver, the  husband  of  Crescentla  C.  Schriver, 
died,  leaving  a  will  by  which  he  devised  four 
lots  to  his  fS(«  Walter,  and  the  remainder 
of  his  real  estate  to  his  other  children,  with 
the  exception  of  Mary  Frommel  and  Walter 
A.  Schriver,  subject  to  advancementa  On 
September  14,  1908,  the  devisees  of  Crescen- 
tla C.  Schriver  entered  Into  a  written  agree- 
ment, providing  tliat  they  were  to  share 
equally  In  the  estates  of  their  mother  and 
father,  and  that  In  the  distribution  of  the 
estate  of  their  mother,  Oliver  P.  Schriver 
was  to  be  charged  with  an  advancement  of 
$6,000  Instead  of  $11,000,  and  Mary  From- 
mel with  an  advancement  of  $2,600.  On  Sep- 
tember 22,  1908,  all  the  heirs  united  in  deed 
by  which  they  conveyed  all  the  property  de- 
vised by  their  mother  and  father  to  Oliver 
P.  Schriver  In  trust,  "with  full  power  to 
rent,  lease,  sell  and  convey  any  part  thereof 
without  the  intervention  of  any  court  and 
his  deed  as  such  trustee  shall  operate  and  be 
effectual  as  though  aU  the  parties  hereto 
liad  Joined  in  such  conveyance  in  proper  per-« 
son."  This  suit  was  brought  by  Mary  From- 
mel and  her  husband,  against  the  trustee 
and  other  heirs,  for  a  termtoatioo  of  the  trust 
and  either  a  partition  or  a  sale  of  the  real 
estate  and  a  distribution  of  the  proceeds. 
The  chancellor  adjudged  that  the  several 
pieces  of  property  could  not  be  divided  with- 
out impairing  their  value,  and  ordered  a  sale 
thereof  and  a  distribution  of  the  proceeds, 
and  the  trustee  and  other  heirs  appeal. 

The  uncontradicted  evidence  shows  that 
some  of  the  heirs  were  given  to  travel,  and 
that  the  sole  purpose  of  tlie  trust  was  to 
facilitate  sales  of  the  property  by  dispens- 
ing with  the  necessity  of  forwarding  the 
deeds  to  the  numerous  heirs  for  their  signa- 
tures. It  appears  that  upon  the  acc^tance 
of  the  trust,  the  trustee  adopted  the  plan  of 
having  all  the  heirs  agree  on  the  prices  at 
which  the  various  pieces  of  real  estate  should 
be  aold,  and  thereafter  certain  sales  were 
made  at  these  prices  or  other  prices  fixed  by 
the  heirs.  At  the  time  this  suit  was  brought 
the  two  estates  consisted  principally  of.  a 
hotel,  a  skating  rln2,  and  several  residences 
of  an  estimated  value  of  about  $108,000,  but 
of  an  actual  value  considerably  less  than 
that  sum.  Neither  the  trustee  nor  any  of 
the  heirs  was  able  to  dispose  of  any  of  these 
properties  at  the  prices  fixed  by  the  heirs, 
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and  tbe  real  estate  agents  who  were  con- 
sulted In  regard  to  the  matter  all  agreed 
that  the  prices  were  entirely  too  high.  The 
evidence  falls  to  show  any  breach  of  trust 
on  the  part  of  the  trustee.  The  most  that 
can  be  said  Is  that  certain  pieces  of  prop- 
erty were  suffered  to  get  out  of  repair,  but 
this  condition  was  no  doubt  due  as  much  to 
the  demands  of  the  heirs  for  as  much  In- 
come as  possible  as  it  was  to  the  action  of 
the  trustee  himself.  It  does  appear,  how- 
ever, that  the  net  Income  of  each  of  the  heirs 
for  the  year  1915  amounted  to  <mly  9100, 
and  there  Is  persuasive  evidence  to  the  ef- 
fect that,  owing  to  the  character  and  loca- 
tion of  the  several  pieces  of  property,  there 
is  not  only  no  likelihood  of  an  increase  In 
value,  but  a  reasonable  certainty  that  the 
property  will  continue  to  depreciate  in  value 
as  it  has  done  during  the  past  years.  It 
further  appears  that  although  about  eight 
years  had  elapsed  since  the  creation  of  the 
trust,  the  greater  portion  of  the  property 
still  remained  undisposed  of. 

[1]  It  is  argued  on  behalf  of  appellants 
that,  as  no  period  was  fixed  in  the  deed  of 
trust  for  Its  termination,  and  no  power  of 
revocation  was  reserved,  and  no  breach  of 
duty  on  the  part  of  the  trustee  was  shown, 
the  chancellor  was  without  power  to  termi- 
nate the  trust.  It  must  be  remembered, 
however,  that  this  Is  not  a  case  where  a 
trust  was  created  by  a  third  party  and  tbe 
benefldaries  acquired  title  subject  to  the 
conditions  therein  Imposed,  or  a  case  where 
because  of  the  Incapacity  or  the  spendthrift 
tendencies  of  tbe  trustors  a  trust  was  cre- 
ated to  prevent  the  mismanagement  or  dis- 
sipation of  the  estate.  On  the  contrary,  it 
is  a  case  where  several  joint  owners  of  prop- 
erty, for  the  mere  purpose  of  facilitating  its 
sale,  selected  one  of  their  number  to  manage 
and  dispose  of  the  property.  While  the  deed 
of  trust  specified  no  time  for  the  termina- 
tion of  the  trust,  it  is  clear  from  the  situa- 
tion of  the  parties  and  from  the  object  in 
view  that  they  all  contemplated  that  the 
property  sbould  be  disposed  of,  and  that 
they  should  receive  their  respective  portions 
of  the  proceeds,  within  a  reasonable  time. 
Here  the  trustee  has  had  eight  years,  or 
more  than  a  reasonable  time,  in  which  to 
execute  the  trust.  The  income  from  the  es- 
tate Is  altogether  disproportionate  to  the 
amount  of  capital  Invested,  and  the  estate 
itself  is  constantly  depreciating  In  value. 
Under  these  drcomstances,  we  conclude  that 
a  court  of  equity  bad  the  power  to  termi- 
nate tbe  trust,  and  to  order  a  sale  of  the 
property  and  a  division  of  the  proceeds. 
Any  other  rule  would  permit  a  trust,  created 
for  mere  purposes  of  convenience,  to  contin- 
ue indefinitely  even  though  it  would  deprive 
one  of  the  beneficiaries  of  the  enjoyment  of 
her  share  of  tbe  property  and  result  in  a 
substantial  loss  to  the  entire  estate.    Tay- 


lor's Trustee  v.  Abert,  eta,  23  6.  W.  902,  15 
Ky.  Law  Bep.  615;  Meddis  v.  Bull's  Adm'r, 
etc.,  18  B.  W.  6,  13  Ky.  Law  Rep.  767;  Hegan 
V.  Netherland,  141  Ky.  686,  133  S.  W.  646. 

|Z]  There  is  no  merit  in  tbe  contention 
that  the  deed  of  trust  operated  as  a  conver- 
sion of  the  real  estate  into  a  personalty,  and 
that  therefore  no  sale  or  dlvlslmi  of  tbe 
property  could  be  had.  Here  the  direction 
to  sell  was  discretionary  and  not  absolute, 
and  did  not  therefore  effect  an  immediate  con- 
version. Samuels  v.  Samuels,  4  B.  Mon.  245; 
Collins  V.  Ownbs,  160  Ky.  325,  168  8.  W.  721. 

Judgment  affirmed. 


McMILLIN'S  ADM'R  v.  BOURBON  STOCK- 
TARDS  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  6,  1918.) 

Negligence  «=»61— Dtjtt  to  Exclude  Chii.- 
DBEN  FBOM  Danqebotis  PnEMISEa— Stock- 
TABD  PBEUISKS. 

The  owner  of  stockyard  premises,  wherein 
was  a  dangerous  tank  for  dipping  cattle,  which 
premises  were  inclosed  by  a  fence  so  constructed 
as  reasonably  to  prevent  children  from  climbing 
over  it,  was  not  liable  for  death  of  a  child  from 
falling  into  the  tank  when  he  found  a  round- 
about way  to  get  into  the  premises  through  an 
open  gate,  since  the  owner  need  not  keep  gates 
continually  locked,  and  need  not  build  his  fence 
so  high  that  no  person  can  climb  over  it,  and  is 
not  required  to  have  servants  continually  on  the 
lookout  for  trespassing  children,  but  is  only  re- 
quired to  exercise  reasonable  care  in  view  of  all 
the  circumstances. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division.  ' 

Action  by  Eugene  McMlllin's  administrator 
against  the  Bourbon  Stockyards  Company. 
From  a  judgment  for  defendant,  plalntifC 
appeals.     Affirmed. 

Charles  Beisch  and  Samuel  Trusty,  both 
of  Louisville,  for  appellant  Humphrey,  Mld- 
dleton  &  Humphrey,  of  Louisville,  for  appel- 
lee. 

CARROLL,  J.  In  the  southwest  corner  of 
the  .Bourbon  Stockyards  at  Louisville  the 
stockyard  company  maintained  quarantine 
pens  in  which  were  put  cattle  suspected  of 
being  diseased.  On  one  side  of  these  qnar- 
antlne  pens  there  was  what  is  known  as  a 
cattle  dip,  consisting  of  a  concrete  trough 
about  40  feet  long,  3%  feet  wide,  and  placed 
t>elow  the  level  of  the  ground.  This  trough 
was  filled  with  a  solution  composed  of  water 
and  other  Ingredients  prescribed  by  the  gov- 
ernment, and  cattle  with  tick  and  perhaps 
other  diseases  would  be  driven  into  this  con- 
crete trough  and  through  the  solution  it  con- 
tained, which  at  places  was  deep  enough  to 
submerge  the  cattle  and  cause  them  to  swim. 
These  quarantine  pens  were  inclosed  by  a 
solid  fence,  and  the  cattle  dip  was  also  in- 
closed by  a  separate  slat  fence.  On  one 
side  of  the  pens  there  was  an  alley  between 
Market  and  Jefferson  streets,  which   passed 
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directly  into  fhe  gtockyards.  In  this  alley 
there  was  a  gate  leading  into  what  was  call- 
ed a  runway  inside  the  quarantine  pens,  and 
another  gate  leading  from  this  runway  into 
the  ground  where  the  cattle  dip  was  located. 
These  gates,  which  were  usually  closed,  were 
at  times  left  open,  so  that  boys  who  found 
their  way  Into  the  alley,  as  they  could  do 
from  the  street  on  which  it  opened,  could 
then  go  Into  Ihe  quarantine  pens  and  into 
that  part  o&^e  pens  In  which  the  cattle  dip 
was  located  "by  going  through  the  gates  be- 
fore mentiorfed,  If  they  were  open,  or  by 
climbing  over  them  or  the  surrounding 
fences,  if  the  gates  were  closed;  and  it  is 
shown  that  a  number  of  boys  in  the  neigh- 
borhood were  In  the  habit  of  playing  from 
time  to  time  in  the  stockyard  premises,  as 
well  as  In  the  quarantine  pens,  and  about 
where  the  cattle  dip  was  located. 

In  October,  1914,  Eugene  McMllUn,  a  Uttle 
boy  about  six  years  old,  in  company  with 
Frank  Shlpman,  another  Uttle  boy  about  the 
same  age,  went  through  the  alley,  and,  find- 
ing the  gates  open,  they  went  into  the  quar- 
antine pens  and  were  playing  about  the  cat- 
tle dip.  After  getting  to  the  cattle  dip  one 
of  them  stood  on  one  of  the  concrete  walls 
that  had  been  made  on  each  side  of  the  dip, 
while  the  other  got  on  the  opposite  wall,  and 
here  they  were  playing  by  pitching  a  toy  gun 
across  the  dip  from  one  to  the  other.  While 
so  engaged  the  gun  fell  into  the  dip,  and 
Eugene  McMillin,  in  an  effort  to  get  it,  also 
fell  Into  the  dip,  and  soon  afterwards  died 
from  the  effects  of  the  poisonous  water  which 
he  swallowed.  Subsequently  this  suit  was 
brought  by  his  administrator  to  recover  dam- 
ages for  his  death  upon  the  ground  that  the 
cattle  dip  was  an  attractive  place  for  chil- 
dren, and  not  suflBciently  protected,  and  aft- 
er the  conclusion  of  the  evidence  in  his  be- 
half, the  trial  court  took  the  case  from  the 
Jury,  and  the  administrator  appeals. 

There  is  evidence  by  a  number  of  boys  from 
eight  to  fifteen  years  old  that  they  played  in 
the  stockyards,  the  quarantine  pens,  and 
about  the  dip  many  times;  that  sometimes 
they  would  go  on  the  premises  by  climbing 
over  the  gates  or  the  fences,  and  at  other 
times  the  gates  would  be  open  and  they 
would  go  through  that  way.  It  also  appears 
from  the  evidence  that  whenever  the  super- 
intendent or  any  of  the  employes  of  the 
stockyard  saw  the  boys,  they  would  run  them 
out,  but  at  times  they  would  play  about  the 
premises  for  some  little  while  before  being 
observed  by  the  stockyard  people. 

As  illustrating  the  efforts  made  to  keep 
boys  out  and  the  ways  in  which  they  got  in, 
we  may  refer  briefly  to  the  evidence.  Arch 
Burch,  superintendent  of  the  stockyards  com- 
pany, Introduced  as  a  witness  tor  the  plain- 
tiff, said  that  there  was  an  alley  on  the  north 
side  of  the  pen  leading  from  Wenzell  street 
Into  the  stockyard;  tbat  there  was  a  big 
sate  at  the  end  of  the  alley  in  tbe  stock- 


yard and  also  a  smaller  gate  through  whidi 
people  could  go;  that  he  had  been  in  charge 
of  the  stockyards  for  a  number  of  years,  and 
had  seen  children  playing  in  the  grounds, 
but  they  were  always  run  out  when  discov- 
ered; that  in  order  to  get  to  their  dipping 
pens  from  the  alley  a  person  had  to  go 
through  two  gates.  Thomas  Lawsou,  an  em- 
ploy4  of  the  company,  said  that  he  had  seen 
boys  in  the  quarantine  pens  frequently,  and 
always  ran  them  out;  that  he  had  Instruc- 
tions to  do  so  from  Mr.  Burch,  the  superin- 
tendent, and  did  the  best  he  could  to  keep 
them  out,  although  it  was  right  difficult  to 
do  it;  that  it  was  the  practice  to  keep  the 
gates  closed  and  fastened.  Jeff  Darrlnger, 
another  employ^  of  the  company,  introduced 
by  the  plaintiff,  said  that  whenever  they  saw 
boys  In  there  they  had  orders  to  and  did  run 
them  out.  Birdie  Hall,  who  lived  in  a  bouse 
a  couple  of  hundred  feet  from  the  quaran- 
tine pens,  said  she  had  seen  boys  playing  In 
the  grounds  many  times ;  that  she  saw  these 
two  little  hoys  go  into  the  quarantine  pens  on 
the  day  Eugene  McMIllln  lost  his  life;  that 
when  they  went  in  the  gate  leading  from  the 
alley  into  the  pens  was  open,  and  they  went 
through  the  gate. 

On  this  evidence  the  argument  is  made 
that  as  the  quarantine  pens  and  stockyard 
premises  were  attractive  places  for  children 
to  play  in  and  the  cattle  dip  a  dangerous 
place,  the  stockyaru  company  was  under  a 
duty  to  so  inclose  and  protect  the  tettle  dip 
as  to  prevent  children  from  playing  about  it, 
and  thereby  putting  their  lives  in  peril. 

We  have  written  a  number  of  cases  on  the 
subject  of  the  duty  of  the  owners  of  attrac- 
tive and  dangerous  premises  to  protect  them 
from  trespassing  children,  and  have  extend- 
ed what  is  known  as  the  attractive  nuisance 
doctrine  possibly  farther  than,  and  certainly 
as  far  as,  any  other  court  whose  opinions 
have  come  under  our  observation ;  but  we  do 
not  think  the  principle  announced  in  Bran- 
som's  Adm'r  v.  Labrot,  81  Ky.  638,  50  Am. 
Rep.  193,  LytUe  v.  Harlan  Town  Coal  Co., 
167  Ky.  345,  180  S.  W.  519,  and  Miller  v. 
Chandler,  168  Ky.  606,  182  S.  W.  833,  can 
be  applied  to  the  facts  of  this  case.  The 
cattle  dip  into  which  this  little  boy  unfor- 
tunately fell  was  on  the  private  premises  of 
the  company,  inclosed  not  only  by  one  but 
by  two  fences,  reasonably  sufficient  to  keep 
out  intrude.  8. 

It  is  true  that  there  was  a  gate  leading 
from  the  alley  into  the  runway,  separated 
from  the  dip  by  a  solid  fence,  and  at  each 
end  of  this  runway  there  was  a  gate  lead- 
ing Into  the  place  where  the  dip  was  located; 
and  there  was  some  evidence  that  one  or  per- 
haps both  of  these  gat^  were  open  at  the 
time  these  children  went  from  the  runway 
into  the  Inclosure  where  the  dip  was  located. 
Bnt  we  think  tbat  when  the  owner  of  pri- 
vate premises,  although  there  may  be  on 
these  premises  a  dangerous  place  attractive 
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to  cblldren  and  bis  premls'es  axe  Inclosed  by 
a  fence  bo  constructed  as  to  reasonably  pre- 
vent children  from  climbing  over  It,  be  is 
not  to  be  beld  liable  for  accidents  that  hap- 
pen to  trespassing  children  who  find  a  round- 
about way  to  get  Into  the  premises,  and  then 
happen  to  find  a  gate  that  Is  open  and 
through  which  they  go  to  the  place  of  danger. 
.  As  said  by  the  lower  court  in  a  brief  opin- 
ion, the  evidence  In  this  case — 

"further  shows  that  practically  the  only  danger- 
ous place  that  has  been  made  known  here  is  the 
cattle  dip;  and  it  further  shows  that  the  dip 
was  surronnded  on  all  sides  with  a  fence  and 
beyond  that  by  other  fences  around  the  cattle 
sheds.  Now  it  seems  to  me  that  when  a  man 
protects  his  property  in  that  way,  he  hag  exer- 
cised in  full  the  duty  which  the  law  imposed 
upon  him  in  exercising  ordinary  care  to  protect 
them  from  intrusion,  and  if,  notwithstanding  his 
protection,  people  go  in  there  and  g6t  injured, 
they  assume  the  risk,  and  not  he.  To  hold  oth- 
erwise would  be,  it  seems  to  me,  to  say  that  a 
man  umng  property  in  a  large  city  for  manu- 
facturing purposes,  or  using  dangerous  machin- 
ery of  any  kind,  or  having  appliances  from 
which  danger  might  be  incurred  by  people  com- 
ing in  contact  with  them,  would  be  absolutely 
powerless  to  protect  himself." 

Everybody  who  has  any  acquaintance  with 
the  habits  of  children  knows  bow  difficult 
it  is  to  keep  them  out  of  indosures  Inside 
of  which  there  are  suitable  playgrounds,  or 
indeed  any  kind  of  ground  on  which  children 
can  run  and  romp,  or  where  there  are  things 
that  are  attractive  to  children.  And  so  the 
law  In  its  tender  regard  for  the  safety  of  chil- 
dren and  In  an  effort  to  protect  them  from  be- 
ing hurt  by  the  dangerous  places,'  appliances, 
and  machinery  of  one  kind  and  another  that 
may  be  found  in  premises  where  children  are 
in  the  habit  of  going,  or  where  tbey  might  be 
attracted  to  go,  puts  on  the  owner  of  such 
premises  a  duty  that  he  does  not  owe  to 
adults.  But  this  duty  does  not  go  to  the  ex- 
tent of  making  the  owner  an  Insurer  of  the 
safety  of  trespassing  children.  It  only  requir- 
es him  to  take  reasonable  precautions  for 
their  safety,  and  among  these  precautions  are 
the  duty  of  warning  and  notice  as  well  as  the 
duty.  In  some  Instances,  of  protecting  by  barri- 
ers, and  especially  are  these  last  precaution- 
ary measures  required  at  places  where  chil- 
dren are  permitted,  without  objection,  to  go 
and  play.  But  the  owner  need  not  keep  gates 
that  are  on  his  Inclosed  premises  continually 
locked,  and  need  not  build  bis  fence  so  high 
that  no  person  can  climb  over  it;  nor  is  he 
required  to  have  servants  continually  on  the 
lookout  for  trespassing  children.  He  need 
only  exercise  reasonable  care,  considering 
all  of  tbe  surrounding  conditions  and  cir- 
cumstances, to  prevent  trespassing  children 
from  being  hurt  by  the  dangerous  things  he 
may  have  about  his  premises,  and  this  we 
think  the  stockyard  company  did. 

In  cases  like  this  it  Is  very  often  dif- 
ficult to  draw  with  precision  or  clearness  the 
line  between  the  cases  holding  the  owum'  of 


1  the  premises  liable  and  the  cases  holding 
him  not  liable,  but  we  think  this-  case  must 
be  put  with  the  cases  of  Thompson  v.  Cum- 
berland Telp.  &  Telg.  Co.,  138  Ky.  109,  127 
S.  W.  531,  Hermes'  Adm'r  v.  Hatfield  Coal 
Co.,  134  Ky.  300,  120  S.  W.  351,  23  L.  R.  A. 
(N.  S.)  724,  and  Mayfleld  Water  &  Ught  Ca 
v.  Webb's  Adm'r,  129  Ky.  395,  111  S.  W.  712, 
33  Ky.  Law  Rep.  909,  18  L.  R.  A.  (N.  S.)  179, 
130  Am.  St  Rep.  469,  and  the  Judgment  of 
the  lower  court  Is  affirmed     ^' 


WINSTON'S  ADM'R  v.  CITY  OF 

HENDERSON. 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1918.) 

1.  MUNICIPAI.      CORFOBATIONS      «=»818(5)      — 

Strepts— Defects— iNJtJEiES  to   Pkbsons— 

Evidence— Intoxication. 
In  an  action  against  the  city  for  the  death 
of  a  passenger  in  an  automobile,  when  the  car 
overturned  when  it  struck  a  ditch  in  the  road, 
tbe  jury  could  consider  the  intoxication  of  plain- 
tiff's intestate. 

2.  municipai,  corfouiiions  «=3803(1)  — 
Streets— Speed  op  Tbavei^-"Jot  Ridino." 

When  two  or  more  persons  voluntarily  drive 
or  ride  an  automobile  upon  a  public  highway  at 
a  dangerously  hi^jh  rate  of  speed,  merely  for  the 
purpose  of  oijoymg  the  exhilarating  and  pleas- 
urable sensations  incident  to  the  swirl  and  dash 
of  rapid  transit,  tbey  may  properly  be  said  to 
be  engaged  in  joy  riding,  and  they  assume  the 
risk  of  danger  from  violent  movement  of  the 
car,  and  from  the  inability  of  the  driver  to  avoid 
accidents. 

3.  MUNICIPAI.  Corporations  9=9803(1)  — 
Streets— Spked  or  Travel— Joy  Riding. 

One  who  voluntarily  permits  himself  to  be 
driven  about  the  streets  in  a  motorcar  operated 
by  a  drunken  chauffeur  does  not  exercise  ordi- 
nary care  for  hie  own  safe^,  and  he  assumes 
the  danger  incident  to  such  drive  when  he  volun- 
tarily placeB  himself  in  a  car  which  is  managed 
and  controlled  by  an  intoxicated  driver. 

4.  MuNiciPAX.  Corporations  «s>803(l)  — 
Streets  —  Defects  —  Contributory  Nbg- 
uoence. 

It  was  negligent  for  an  automobile  driver, 
after  he  had  broken  the  stearing  gear,  to  accel- 
erate speed  in  order  to  cUmb  out  of  a  ditch  into 
which  the  car  had  slipped. 

5.  Municipal  Corporations  9=9818®)  — 
Streets— Defects— Neg  lioence. 

If  the  injured  party  was  so  incapacitated  by 
voluntarily  drinking  intoxicants  that  he  lost 
the  use  of  his  limbs,  or  was  reckless,  or  careless, 
and  this  want  of  care,  no  matter  how  occasion- 
ed, contributed  to  bring  about  the  injury,  the 
drunkenness  may  be  shown. 

6.  Municipal  Corporations  9=>803(1)— Con- 
tributory Neqlioence. 

If  automobile  driver  during  journey  becomes 
so  intoxicated  as  to  lose  control  of  the  car,  and 
the  passenger  knows  of  such  fact,  and  does  not 
exercise  due  care  by  requiring  the  driver  to  atop 
and  by  aligbung,  or  by  requiring  him  to  turn 
over  control  to  a  competent  person,  he  cannot 
recover  because  of  his  own  negligence,  though 
the  negligence  of  the  driver  is  not  imputed  to 
him. 

Appeal  trom  Circuit  Court,  Hendeivon 
County. 

Action  by  tbe  administrator  of  Wm.  Win- 
ston, deceased,  against  the  City  of  Hender- 
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SOIL    Judgment  for  defendant,  and  plaintiff 
appeals.     Aflinned. 

Woodward  A  Dlxoo,  of  Henderson,  for  ap- 
pellant. B.  S.  Morris  and  Vance  &  Hellbron- 
ner,  all  of  Henderson,  for  appellee. 

SAMPSON,  J.  Can  one  who  is  injured 
through  a  defect  in  a  street,  while  riding  as 
a  gnest  in  an  automobile,  recover  of  the  city 
where  the  neglfgence  of  the  driver  contribut- 
ed to  the  injury  if  the  guest  before  entering 
the  car  knew  the  driver  was  unskilled,  in- 
competent, or  intoxicated  to  .snich  an  extent 
as  to  be  unable  to  exercise  that  degree  of 
care  required  of  a  person  engaged  in  operat- 
ing automobiles  under  like  circumstances? 
That  is  the  principal  question  presented  by 
the  facts  in  tills  case. 

About  midnight  of  June  18,  1916,  WillUm 
Winston  and  a  companion  named  Nunnelly, 
two  colored  men,  obtained  from  a  garage 
in  Henderson,  Ky.,  a  Ford  automobile  for 
the  purpose  of  taking  a  pleasure  drive  In 
company  with  two  colored  women.  While 
driving  out  South  Green  street.  In  that  city, 
the  car  ran  intp  a  ditch  at  the  side  of  the 
street,  overtaming  and  inflicting  injuries  up- 
on Winston,  from  which  he  shortly  there- 
after died. 

It  is  alleged  in  the  petition  that  it  was 
the  duty  of  the  city  to  keep  and  maintain  Its 
streets  in  a  reasonably  safe  condition  for 
the  travel  of  the  public,  and  that  it  had  failed 
to  perform  this  duty,  allowing  South  Green 
street  at  the  point  of  the  accident  to  fall  in- 
to bad  repair  In  that  a  small  wash  or  drain, 
about  four  or  five  feet  long  and  several  inch- 
es deep,  had  been  allowed  to  remain  in  the 
edge  of  the  street  near  a  large  ditch  carry- 
ing a  stream  for  several  weeks  next  before 
the  accident,  and  that  the  city  and  its  offi- 
cers knew  of  this  defective  condition  of  the 
street  in  time  to  have  repaired  it  before  the 
injury.  The  allegations  of  the  petition  upon 
this  subject  were  traversed  by  the  answer, 
and  It  was  affirmatively  alleged  by  the  city 
that  Winston  and  his  companions  were  drunk 
on  the  occasion  of  the  accident,  "and  while 
the  deceased,  Winston,  and  the  other  occu- 
pants of  said  car  were  in  a  drunken  condi- 
tion as  aforesaid,  the  said  automot^e  or 
ear  was  so  negligently  and  carelessly  driven 
that  it  ran  Into  a  ditch  dn  the  east  side  of 
said  Green  street,  at  the  point  where  said  ac- 
cident occurred,  and  the  said  car  or  automo- 
bile was  overturned,  and  the  said  deceased, 
William  Winston,  and  the  other  occupants 
of  said  car  or  antomobile  were  thrown  from 
out  of  same  and  Into  said  ditch,  resulting 
in  the  injuries  complained  of  in  the  petition. 
•  •  •  And  Winston  was  not  exercising  or- 
dinary care  for  his  own  safety,  but  at  said 
time  was  acting  in  ntter  disregard  thereof." 
It  is  further  charged  in  the  answer  that  the 
sole  and  only  cause  of  decedent's  injury  and 
death  "Vas  the  carelessness  and  negligence 
and  want  of  care  on  the  part  of  said  dece- 


dent, Wm.  Winston,  for  his  own  safety  as 
above  set  forth";  and  "Wm.  Winston  was 
himself  guilty  of  negligence,  which  contribut- 
ed to  cause  and  bring  about  all  of  the  Inju- 
ries of  which  plaintur  complains."  Evidence 
was  introdnced  to  show  a  defect  in  the  sti%et, 
and  that  this  defective  condition  had  contin- 
ued for  many  weeks  before  the  accident; 
and,  further,  that  at  least  some  of  the  offi- 
cials of  the  city,  Including  one  councilman, 
knew  of  the  defect.  The  city  denied  knowl- 
edge of  the  defect  in  the  street,  or  that  it 
was  defective,  and  called  witnesses  to  prove 
that  Winston  and  his  companions  were  en- 
gaged in  taking  what  is  commonly  called  a 
Joy  ride,  and  were  driving  at  a  dangerously 
high  rate  of  speed,  holloing  and  laughing; 
that  the  driver,  Nunnelly,  knew  of  the  ditch 
and  its  location  and  condition;  that  In  ap- 
proaching it  going  down  hill  he  speeded  np 
the  car,  and  instead  of  keeping  to  the  right, 
as  the  law  of  the  road  requires,  negligently 
drove  to  the  left  onto  the  bank  of  the  ditch; 
that  both  Winston  and  Nunnelly  were  drunk 
or  drinking  and  unable  to  properly  guide 
and  control  an  automobile,  and  that  as  a 
consequence  of  the  drunkenness  and  inabil- 
ity, the  accident  happened. 

A  trial  before  a  Jury  resulted  in  a  verdict 
In  favor  of  the  defendant  dty.  Upon  this 
appeal  the  administrator  of  Wm.  Winston 
complains:  First,  that  the  verdict  Is  not 
supported  by  sufficient  evidence;  second,  the 
court  erred  in  Instructing  upon  contributory 
negligence,  and  In  other  instructions  to  the 
Jury;  third,  the  court  erred  in  admitting  in- 
competent evidence  and  in  rejecting  compe- 
tent evidence  offered  by  the  administrator. 
In  appellant's  brief  it  is  asserted  to  be  revers- 
ible error  for  the  court  to  admit  evidence 
showing  Winston's  Intoxicated  condition.  It 
is  urged  that  whether  drunk  or  sober  Winston 
being  a  passenger  on  the  rear  seat  of  the 
automobile  would  have  received  the  same  in- 
juries, he  having  no  control  over  the  car  or 
its  driver.  The  city  contends  that  Winston 
was  guilty  of  contributory  negligence,  whiles 
appellant  insists  there  was  a  total  failure  of 
evidence  to  establish  negligence  on  the  part 
of  Winston  which  contributed  to  his  injury. 

[1]  While  the  status  c^  the  parties  is  not 
affected  by  the  drunkenness  of  one  of  them 
in  a  case  of  this  Characler,  unless  by  reason 
of  such  intoxication  the  one  injured  failed 
to  exercise  such  care  foi^is  own  safety  as 
might  be  ordinarily  iiexpected  of  a  sober  per- 
son of  ordinary  pa^jidence  under  similar  .dr- 
cumstanoes,  and  but  for  such  failure  on  his 
part  the  injurjr  would  not  have  happened, 
yet  the  Jury,<may  consider  the  fact  of  intox- 
ication a&  a  circumstance  along  with  other 
evidence.  One  is  not  relieved  of  the  duty 
of  exercising  ordinary  care  for  his  own  safe- 
ty by  voluntary  intoxication.  And  while  ap- 
pellant insists  it  was  prejudicial  error  to  ad- 
mit evidence  showing  the  insobriety  of  dece- 
dent, we  are  constrained  to  the  view  that  the 
Jury  was  entitled  to  all  the  facts,  especially 
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thoee  showing  or  tending  to  show  contribu- 
tory negligence  on  his  part. 

In  a  case  where  a  plaintiff  was  run  down 
by  a  buggy  occupied  and  driven  by  two  Intox- 
icated persons,  on  a  public  highway,  this 
coutt  in  allowing  evidence  of  the  intoxicated 
condition  of  the  driver  held: 

"The  admission  of  evidence  tending  to  show 
that  the  appellants  were  more  or  leas  intoxicat- 
ed at  the  time  the  injury  was  inflicted  is  not, 
therefore,  open  to  question.  If  it  were,  how- 
ever, it  was  unquestionably  competent.  The  is- 
sue was  whether  the  appellants  were  guilty  of 
neglect.  Intoxication  ordinarily  deprives  one  of 
the  same  power  to  exercise  caution  as  when 
sober."  Alexander  &  Alexander,  etc.,  v.  Hum- 
ber,  88  Ky.  569,  6  S.  W.  453.  0  Ky.  Law  Rep. 
734. 

In  Berry  on  Automobiles  (2d  Ed.)  p.  188,  it 
la  said: 

"It  has  been  held  that  the  act  of  intoxication 
on  the  part  of  the  operator  of  an  automobile 
which  causes  injury  to  another  is  not  in  and  of 
itself  such  negligence  ae  will  authorize  recovery. 
It  may  be  pleaded  and  proved  by  way  of  induce- 
ment, for  the  purpose  of  illustrating  the  negligent 
conduct  alleged  against  the  defendant;  but 
if  one,  although  intoxicated,  drives  his  machine 
in  a  proper  manner  and  observes  the  law  in 
every  respect,  he  cannot  be  held  liable  for  an 
injury  inflicted  by  his  machine  merely  because 
he  was  intoxicated  at  the  time." 

[2]  When  two  or  more  persons  voluntarily 
drive  or  ride  an  automobile  upon  a  public 
highway  at  a  dangerously  high  rate  of  speed 
merely  for  the  purpose  of  enjoying  the  exhil- 
arating and  pleasurable  sensations  incident 
to  the  swirl  and  dash  of  rapid  transit,  tbey 
may  prc^rly  be  said  to  l>e  engaged  in  Joy 
riding.  Such  joy  riders  not  only  assume  the 
risks  of  danger  attendant  upon  the  sudden 
and  violent  movements  df  the  car,  but  also 
such  as  arise  from  the  inability  of  the  driv- 
er, when  traveling  at  a  high  ratei  of  speed, 
to  make  short  quick  stops  to  avoid  collisions, 
or  defects  In  the  street,  or  direct  the  car  at 
bends  or  curves  in  the  road  so  as  to  keep  In 
the  traveled  way. 

[1]  It  is  said  that  tb&ee  is  no  evidence 
showing  contributory  negligence  on  the  part 
of  Winston  since  he  was  not  in  charge  of  the 
car,  and  had  no  control  over  It.  We  cannot 
assent  to  this  proposition,  because  the  evi- 
dence shows  that  Winston  and  Nunnelly  were 
associated  together  for  some  hours  on  the  eve- 
ning before  the  accident,  and  had  been  In  and 
about  restaurants  and  saloons  together,  and 
bad  Just  walked,  talking  the  while,  from  a 
restaurant  to  the  garage  before  entering 
the  car.  Winston  was  fully  acquainted  with 
Nunnelly's  intoxicated  condition,  If  he  was 
Intoxicated ;  he  knew  all  the  facts  or  had  the 
(q>portunlty  of  knowing  them  before  he  enter- 
ed the  car,  and  is  therefore  charged  with  that 
knowledge.  If,  as  the  evidence  conduces  to 
show,  Nunnelly,  the  driver,  was  intoxicated, 
and  with  this  knowledge  Winston  voluntarily 
entered  the  car  to  take  a  pleasure  drive,  he 
was  guilty  of  negligence  wlilch  directly  con- 
tributed to  his  injury.  One  who  voluntarily 
permits  himself  to  be  driven  about  the  streets 
iu  a  motorcar  (q;>erated  by  a  drunken  chauf- 


feur does  not  exerdae  ordinary  care  for  his 
own  safety,  and  be  assumes  the  danger  Inci- 
dent to  such  drive  when  he  voluntarily  places 
himself  in  a  car  which  is  managed  and  con- 
trolled by  an  intoxicated  driver.  This  is  not 
because  of  the  imputed  negligence  rule,  but 
because  of  the  pergonal  negligence  of  the 
passenger.  This  doctrine  has  been  recogniz- 
ed in  many  Instances. 

In  the  case  of  Tltus  v.  New  Scotland,  90 
Hun,  468,  85  N,  T.  Supp.  971,  it  was  held: 

"The  negligence  of  a  driver  under  the  infln- 
oice  of  liquor,  driving  a  private  wagon  at  night 
along  a  defective  highway,  is  imputed  to  his 
companion  riding  with  him  and  too  intoxicated 
to  keep  his  seat  in  the  wagon,  in  case  of  the 
latter's  death  by  the  overturning  of  the  wagon 
upon  him  at  an  unrailed  bridge  over  a  creek 
crossing  the  highway,  and  prevents  his  admin- 
istrator from  recovering  for  his  death  from  the 
municipality  on  account  of  the  defective  high- 
way." 

See,  also,  Donnelly  v.  Brooklyn  City  Rail- 
way Co.,  109  N.  T.  16,  16  N.  E.  733 ;  Payne  v. 
C,  R.  I.  &  P.  R.  Co.,  39  Iowa,  623. 
Undoubtedly  it  is  sound  doctrine  to  hold: 
"A  passenger,  the  guest  in  an  automobile  op- 
erated by  another,  is  bound  to  exercise  reason- 
able care  for  his  own  safety,  and  that  a  failure 
to  do  so  constitutes  contributory  netdigence  and 
bars  recovery  against  a  third  person  Tor  injury 
resulting,  in  part,  from  the  operator's  negh- 
gence." 

An^  with  greater  reason  one  about  to  en- 
ter a  car  should  exercise  reasonable  care  to 
see  that  the  driver  in  charge  is  an  experi- 
enced, reasonably  E|,afe  and  sober  person, 
and  If  he  falls  to  do  this  and  injury  results 
to  him  from  a  defect  in  the  street  to  which 
the  negligence,  want  of  skill  or  care  on  the 
part  of  the  driver  contributed,  such  negli- 
gence is  chargeable  to  him. 

[4]  The  evidence  further  shows  that  after 
the  car  struck  the  wash  or  drain  in  the  street 
of  which  complaint  is  made,  Nunnelly,  the 
driver,  in  attempting  to  guide  the  car  out  of 
the  gully,  broke  the  radius  rod,  thereby  crip- 
pling the  stearing  gear  and  losing  control  of 
the  car,  nevertheless,  he  put  oa  extra  power 
in  order  to  drive  the  car  out  of  the  gully, 
and  in  doing  so  ran  it  along  the  edge  of  the 
main  ditch  for  several  feet  before  the  car 
overturned,  causing  the  Injury.  Tliere  Is  no 
contradiction  of  this  evidence.  Obviously, 
it  was  negligence  on  the  part  of  the  driver 
assumed,  under  the  facts  in  this  case,  by 
decedent,  to  undertake  to  drive  the  car  out 
of  the  gully  by  putting  Increased  power  to 
it  after  the  stearing  gear  was  broken,  and 
he  was  unable  to  guide  IL  A  prudent  ner- 
son  would  have  stopped  the  car  Instead  of 
attempting  to  speed  it  up. 

It  has  been  held  by  this  court  that  drunk- 
enness of  the  Injured  party  does  not  excuse 
the  negligence  of  a  city  in  leavin'g  an  often 
pit  in  a  street  into  which  a  pedestrian  falls 
while  using  the  street  at  night,  but  If  the  in- 
toxicated condition  of  the  injured  man  was 
such  that  be  was  rendered  unable  to  and, 
therefore,  did  not  exercise  that  degree  of 
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care  usually  employed  by  reasonably  pra- 
dent  perscms  under  like  circumstances,  then 
voluntary  drunkenness  amounts  to  contribu- 
tory negligence.  City  of  Covjngton  v.  Lee, 
28  S.  W.  493,  28  Ky.  Law  Rep.  492,  2  L.  R. 
A.  (N.  S.)  481.  With  more  reason  may  it  be 
•  held  that  while  the  negligence  of  the  driver 
of  an  automobile  Is  not  imputable  to  a  pas- 
senger riding  In  the  rear  seat  of  a  car  who 
had  no  control  over  the  car,  but  who  is  not 
relieved  of  the  duty  of  exercising  ordinary 
care  for  his  own  safety,  is  guilty  of  contribu- 
tory negligence,  and  cannot  recover,  if  in- 
lured  by  the  car  being  overturned  when 
driven  over  an  embankment  through  the  neg- 
ligence or  recklessness  of  a  drunken  or  in- 
competent driver,  the  passenger  previously 
Informed  of  such  drunkenness  or  incompe- 
tency is  charged  with  negligence  In  Intrust- 
ing himself  to  such  driver  and  exposing  him- 
self to  the  dangers  of  such  a  drive. 

[8]  It  may  be  stated  generally  that  drunk- 
enness of  the  injured  party  does  not  change 
the  status  of  the  litigants  in  a  suit  for  dam- 
ages on  account  of  negligence,  but  If  it  be 
shown  that  the  injured  party  was  so  Incapac- 
itated by  voluntarily  drinking  intoxicants 
that  he  lost  use  of  his  limbs,  or  was  reckless, 
or  careless,  and  this  want  of  care,  no  matter 
how  occasioned,  contributed  to  bring  about 
the  Injury,  and  but  for  which  the  Injury 
would  not  have  happened,  the  drunkenness 
at  once  becomes  an  Important  consideration, 
and  may  be  shown  In  evidence  to  the  jury. 

[8]  Even  while  prosecuting  a  journey  if 
the  driver  becomes  intoxicated  so  as  to  lose 
control  of  the  vehicle,  or  is  reckless,  and  this 
is  known  to  the  passenger,  ordinary  care 
requires  the  passenger  to  call  upon  the  driv- 
er to  stop  and  allow  him  to  alight,  or  turn 
the  management  of  the  vehicle  over  to  anoth- 
er capable  of  properly  directing  it,  and  if  the 
passenger  fails  to  exercise  such  care  and  is 
injured  aa  a  result  of  the  negligence  or  reck- 
lessness of  the  driver  and  a  third  person,  he 
may  not  have  recourse  of  such  third  person, 
this  being  denied  him  because  of  his  own 
negligence  rather  than  upon  the  ground  that 
the  negligence  of  the  driver  is  Imputed,  to 
Urn.  All  recognize  the  rule  that  a  passenger 
in  any  conveyance,  public  or  private,  related 
or  unrelated  to  his  driver,  must,  in  order  to 
recover  for  injuries  sustained  through  the 
negligence  of  a  third  party,  be  himself  whol- 
ly free  from  contributory  fault  The  Su- 
preme Court  of  California  held  that  If  the 
driver  is  a  careless  or  reckless  one,  and  the 
Injured  person  knew  it,  proof  of  these  facts 
Is  competent  and  relevant  upon  the  showing 
of  the  passenger's  own  contributory  negli- 
gence In  gc^g  on  a  ride  with  such  a  driver. 
Bresee  v.  Los  Angeles  Traction  Co.,  149  CaL 
131,  85  Pac.  152,  5  L.  B.  A.  (N.  S.)  1059. 

It  is  held  by  the  courts  of  Texas  that  if 
a  passenger  in  a  hired  automobile  urge  the 
chauffeur  to  mn  the  machine  at  an  exces- 
sive rate,  or  if  the  passenger  acquiesce  in 


the  demands  of  his  compani<Mis  for  a  higher 
rate  of  speed,  and  is  injured  as  a  result  of 
a  defective  street  and  the  negligence  of  the 
driver,  the  passenger's  negligence  so  con- 
tributed to  his  injury  as  to  defeat  a  recovery- 

The  Indiana  courts  have  held  that  where 
the  vehicle  is  in  charge  of  an  Intoxicated 
driver,  the  passenger  Is  not  sufficiently  free 
from  negligence  on  his  part  to  warrant  a  re- 
covery where  the  Injury  results  from  reckless 
driving.  Brannen  v.  Kokomo,  O.  &  J.  Gravel 
Road  Co.,  115  Ind.  115,  17  N.  E.  202,  7  Am. 
St  Rep.  41L  The  same  court  in  Vincennes  v. 
Thuis,  28  Ind.  App.  532,  63  N.  E.  315,  held 
that  it  was  as  much  the  duty  of  the  guest 
to  use  reasonable  care  and  judgment  to  learn 
of  and  avoid  danger  as  it  is  the  duty  of  the 
driver,  and  that  when  an  Injury  results  to  a 
traveler  on  the  highway  negligently  obstruct- 
ed by  a  municipality,  under  such  circumstanc- 
es that  the  municipal  corporatl(»i  would  have 
been  liable  for  the  Injury  had  the  traveler 
himself  been  free  from  negligence,  the  city 
will  not  be  held  liable  where  the  guest  was 
riding  in  a  buggy  driven  at  a  high  and  reck- 
less speed  by  one  more  or  less  intoxicated 
on  a  dark  night  and  with  knowledge  of  ob- 
stacles in  the  street,  his  contributory  negli- 
gence being  plain.  Nor  can  a  passenger  as- 
sume that  the  driver  is  exercising  ordinary 
care  when  the  acts  and  conduct  of  the  driver 
In  the  presence  of  the  passenger  is  such  as  to 
Impress  a  reasdnably  prudent  person  that  the 
driver  is  reckless  or  is  intoxicated  to  such  an 
extent  as  to  be  unable  to  pr(^)erly  manage 
and  control  the  vehicle.  Undoubtedly  if  the 
guest  is  cognizant  of  danger  resulting  in  in- 
jury, and  tails  to  call  the  driver's  attention  to 
it,  but  permits  him  to  drive  recklessly  into  it 
without  protest  on  his  part,  no  recovery  can 
be  had.  Cunningham  v.  Thief  River  Falls, 
84  Minn.  21,  86  N.  W.  763. 

The  Missouri  courts  held  that  an  occupant 
of  a  vehicle  may  not  Intrust  his  safety  ab- 
solutely to  a  driver,  regardless  of  the  immi- 
neaeo  of  danger,  or  the  visible  lack  of  ordi- 
nary caution  on  the  driver's  part  to  avoid 
harm.  If  a  passenger  is  aware  of  the  danger 
and  that  the  driver  is  remiss  In  guarding 
against  it,  and  takes  no  care  of  himself  to 
avoid  Injury,  he  cannot  recover  for  the  injury 
sustained.  This  Is  not  because  the  driver's 
negligence  Is  Imputable  to  the  passenger,  but 
because  the  person's  own  negligence  contrib- 
utes to  his  damage.  Fechley  v.  Springfield 
Traction  Co.,  110  Mo.  App.  358,  06  S.  W.  421. 

In  New  York  it  was  held  that  one  Invited 
to  ride  in  a  vehicle,  and  who  is  thrown  out 
by  running  on  a  pile  of  rubbish  on  the  hl^- 
way,  negligently  left  there,  cannot  recover  for 
his  injuries  of  him  who  placed  it  there,  if 
it  Is  shown  that  the  driver  was  intoxicated 
and  was  driving  rapidly  and  recklessly,  and 
the  Injured  man  fails  to  remonstrate,  or  do 
anything  to  discover  and  avoid  danger.  Mee- 
nagh  V.  Buckmaster,  26  App.  Div.  451,  50  N. 
y.  Supp.  86. 
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PennsylTania  has  adopted  the  rule  that  a 
traveler  by  night  In  a  wagon  driven  by  a 
drunken  driver,  known  to  hira  to  be  Intoxi- 
cated, cannot  recover  for  Injuries  suffered  by 
the  overturning  of  the  vehicle  at  the  side  of 
the  road  In  consequence  of  driving  over  a 
high  bank  which  was  without  a  fence,  since 
the  acts  constitute  negligence  as  a  matter  of 
law.  Hershey  v.  Mill  Creek  Tp.,  6  Sadler 
(Pa.)  450.  In  Foley  v.  East  Flamborou^  Tp., 
26  Ont  App.  Rep.  43,  It  Is  held  that  a  person 
riding  In  a  private  conveyance  and  Injured 
or  killed  by  the  upsetting  of  the  vehicle  over 
an  obstruction  In  the  highway  run  upon  by  a 
horse,  Is  chargeable  with  negligence  If  he  In- 
trusts himself  to  a  drunken  driver,  or  to  a 
driver  Incompetent  from  Intoxication  to  con- 
trol the  team,-  cannot  recover  damages  from 
the  party  responsible  for  the  condition  of  the 
highway.  For  other  cases  holding  to  the 
same  effect,  see  note  II,  8  L.  R.  A.  (N.  S.) 
691. 

Undoubtedly,  evidence  tending  to  show  the 
Intoxicated  condition  of  Winston  was  com- 
petent upon  the  trial  to  prove  that  Winston 
was  not  exercising  that  degree  of  care  whldi 
a  reasonably  prudent  person  under  the  cir- 
cumstances would  usually  exercise  for  his 
own  safety.  And  while  we  do  not  hold  that 
the  negligence  of  Nunnelly,  the  driver,  Is 
Imputable  to  Winston,  nevertheless  Winston 
was  guilty  of  negligence  in  Intrusting  himself 
to  such  driver;  he  at  the  time  being  In  pos- 
session of  all  the  facts  and  knowing  of  the 
Intoxicated  condition  of  Nunnelly.  This  of 
Itself  was  negligence  which  so  contributed  to 
the  Injury  and  death  of  Winston  that  but  for 
■which  Winston  would  not  have  been  injur- 
ed. The  trial  court  properly  submitted  the 
question  of  contributory  negligence  to  the 
Jury. 

The  other  Instructions  are  rather  long  and 
involved.  We  are  not  prepared  to  say  that 
they  do  not  properly  submit  to  the  jury  the 
questions  to  be  decided.  We  are  of  opinion 
the  Jury  was  Justified  by  the  evidence  in  re- 
turning a  verdict  for  defendant. 

There  appearing  no  prejudicial  error,  the 
Judgment  Is  affirmed. 


LOUISVILLE  4  N.  R.  CO.  v.  CITT  OF 
SHELBXVILLE. 

(Court  of  Appeals  of  Kentucky.    Feb.  5,  191&) 

1.  Railboads  ^=395(7)— Deeh  fob  Right  <re 

Wat— CONSTBUCTION. 

By  accepting  a  deed  giving  defendant  rail- 
way a  riglit  of  way  for  a  single  track  in  and 
along  Eleventh  street  and  through  the  town  Hm- 
ItR,  defendant  to  "keep  in  repair  all  necessary 
crossings  on  all  the  streets  by  ita  road"  and 
"ballast  its  road  along  Eleventh  street,  and 
keep  said  street  in  condition  for  the  passage  of 
wheeled  vehicles  tbroaghout  the  town  limits  so 
far  as  said  street  is  occupied  or  used  for  the 
operation  of  its  road,"  defendant  obligated  itself 
to  keep  Eleventh  street  for  the  full  width  there- 
of as  It  should  be  thereafter  extended  from  time 


to  time  in  a  condition  for  the  passage  of  vehi- 
cles; it  being  necessary  for  defecJant  in  order 
to  reach  the  town  limits  to  pass  over  sucfa 
street  not  only  as  it  then  existed,  but  as  it 
should  thereafter  be  extended. 
2.  Railboadb  ®=95(8)— Use  of  Stbeeis-Con- 
DiTioN  IN  Deed— Breach— Damages. 
Plaintiff  city  was  not  entitled  to  damages 
for  failure  of  defendant  railroad  to  keep  a  cer- 
tain street  in  repair  as  provided  by  deed  from 
dty,  where  the  city  had  incurred  no  expenses 
by  reason  of  failure  of  defendant  to  comply  with 
conditions  in  its  deed. 

Appeal  from  Circuit  Court,  Shelby  County. 

Suit  by  the  City  of  ShelbyvlUe  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  the  Judgment  rendered,  defendant  ap- 
peals, and  the  City  prosecutes  a  cross-appeal. 
Affirmed,  on  both  original  and  cross  appeal. 

Benjamin  D.  Warfleld,  of  LonisvUle,  and 
Willis,  Todd  &  Bond,  of  ShelbyvlUe,  for  ap- 
pellant. C.  G.  Barrickman,  of  ShelbyvlUe, 
for  appellee. 

CLAY,  C.  The  city  of  ShelbyvlUe  brought 
this  suit  against  the  Louisville  &  NashvUle 
RaUroad  Company  to  compel  the  company  to 
comply  with  Its  contract  to  keep  Eleventh 
street  In  condition  for  the  passage  of  wheeled 
vehicles,  and  to  recover  damages  for  its  fail- 
ure to  comply  with  the  contract  for  several 
previous  years.  Judgment  was  entered  re- 
quiring the  company  to  make  and  keep  Elev- 
enth street  for  the  full  width  thereof,  In  con- 
dition for  the  passage  of  wheeled  vehicles 
between  Main  street  and  Ekiuity  street  within 
said  dty,  but  the  city's  claim  for  damages 
was  disallowed.  The  railroad  company  ap- 
peals, and  the  city  prosecutes  a  cross-appeal. 

In  the  month  of  August,  1880,  the  city  of 
ShelbyvlUe,  by  deed  duly  recorded,  granted  to 
the  Northern  Division  of  the  Cumberland  & 
Ohio  RaUroad  Company  "the  right  of  way 
to  ccmstruct  and  operate  a  single  track  rail- 
way across  Main  street  at  Its  intersection 
with  Eleventh  street  and  In  and  along  Elev- 
enth street  and  through  the  town  limits." 
Besides  other  conditions  not  material  to  this 
controversy,  the  deed  provided  that: 

"Said  second  party  shall  make  and  keep  in  re- 
pair all  necessary  crossings  on  all  the  streets  by 
Its  road,  and  erect  and  keep  suitable  signboards 
at  ita  crossingB  and  shaU  ballast  its  road  along 
Eleventh  street  and  keep  said  street  in  condi- 
tion for  the  passage  of  wheeled  vehicles  through- 
out the  town  limits  so  far  as  said  street  is  oc- 
cupied or  used  for  the  operation  of  ita  road." 

The  Louisville  &  Nashville  Railroad  Com- 
pany is  the  successor  in  title  to  the  Northern 
Division  of  the  Cumberland  &  Ohio  Railroad 
Company,  and  now  operates  Its  Bloomfield 
branch  along  Eleventh  street  and  throughout 
the  town  limits. 

It  appears  that  previous  to  July  27,  1871, 
Eleventh  street  extended  from  Main  street  to 
Clay  street.  On  the  above  date  the  city  ac- 
quired from  Margaret  A.  Money  a  strip  of 
land  extending  south  of  Clay  street  for  a. 
distance  of  about  224  feet;    the  deed  recit- 
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Ing  that  the  tract  conveyed  "is  to  form  an 
extension  of  Eleventh  street  in  said  town." 
On  March  22,  1875,  the  Northern  Division  of 
the  Cumberland  &  Ohio  Railway  Company 
purchased  from  Mary  Anne  Deiss  and  ber 
husband  the  right  of  way  over  a  strip  of 
land  30  feet  vide,  and  extending  for  a  dis- 
tance of  301  feet  beyond  and  south  of  the 
tract  purchased  by  the  city  from  Margaret 
A.  Money.  Just  beyond  and  south  of  the 
above-mentioned  tract  Is  a  small  tract  of 
land  purchased  by  the  railroad  company  in 
the  year  1873  from  Bates  and  wife  for  right 
of  way  purposes.  These  several  tracts  form 
an  extension  of  Eleventh  street  from  Clajr 
street  to  Equity  street,  the  town  limits. 

[1]  It  Is  the  contention  of  the  railroad 
company  that  the  city  did  not  Intend  to  con- 
vey a  right  of  way  over  private  property 
wliich  It  did  not  own  and  over  which  it  bad 
no  control,  and  tliat  the  obligation  imposed 
by  the  deed  upon  the  railroad  company  to 
keep  Eleventh  street  in  condition  for  the 
passage  of  wheeled  vehicles  ai^Ued  only  to 
Eleventh  street  as  it  then  existed,  and  that 
the  Chancellor  erred  in  requiring  the  rail- 
road company  to  maintain  said  street  oyer 
its  own  private  property.  For  the  purpose 
of  construing  the  deed,  we  may  place  our- 
selves in  the  situation  of  the  parties  and 
consider  the  obj^ts  in  view.  The  railroad 
was  seeking  the  privilege  of  constructing  and 
operating  a  single  tra<^  railway  "in  and 
along  Eleventh  street  and  through  the  town 
limits."  In  order  to  reach  the  town  limits, 
it  was  necessary  for  the  railroad  to  pass 
over  Eleventh  street,-  not  only  as  it  then  ex- 
isted, but  as  it  should  thereafter  be  extend- 
ed. To  BccompUsh  this  purpose,  the  town 
furnished  a  portion  of  the  extended  way  and 
the  railroad  company  furnished  the  balance. 
When,  therefore,  tlie  right  of  way  was  grant- 
ed in  the  year  1880,  there  was  an  open  way 
wlilch  was  traveled  by  the  public  from  Clay 
street  to  Equity  street,  although  that  way 
had  not  been  formally  dedicated  as  a  street 
Under  these  conditions  the  railroad  company 
obligated  itself  to  "keep  said  street  [Elev- 
enth street]  in  condition  for  the  passage  of 
wheeled  vehicles  throughout  the  town  limit* 
«o  far  ••  toid  street  i*  occupied  or  used  for 
the  operation  of  its  road."  If  the  parties 
tiad  Intended  to  confine  the  railroad  com- 
pany's obligation  to  Eleventh  street  as  it 
then  existed,  there  would  have  been  no 
necessity  whatever  for  using  the  words, 
"tbroughout  the  town  limits  so  far  as  said 
street  is  occupied  or  used  for  the  operation 
of  Its  road."  Clearly  some  effect  must  be 
given  to  these  words,  and  their  only  possible 
and  natural  meaning  is  that,  as  the  right  of 
way  was  granted  throughout  the  town  lim- 
its and  over  an  open  way  which  was  the  nat- 
ural extension  of  Eleventh  street,  the  rail- 
road company  obligated  itself  not  only  to 
maintain  Eleventh  street  as  It  then  existed, 
bat  as  it  aboold  thereafter  be  extended  tUong 


the  open  way  theretofore  provided  by  tbe 
city  and  the  railroad  company  for  that  pur- 
pose. Nor  is  there  any  merit  in  the  conten- 
tion that  the  words,  "so  far  as  said  street  is 
occupied  or  used  for  tbe  operation  of  its 
road,"  conflict  with  this  view.  When  the 
deed  was  made,  no  portion  of  the  road  bad 
been  constructed,  and  if  tbe  railroad's  obli- 
gation had  been  intended  to  be  confined  to 
that  portion  of  Eleventh  street  then  occu- 
pied or  used  for  the  operation  of  Its  road, 
the  language  onployed  would  have  been 
meaningless.  Therefore  to  give  the  language 
any  effect  it  must  be  held  to  apply  to  the 
future  and  to  create  an  obligation  to  main- 
tain the  street  so  far  as  said  street  shall  be 
occupied  or  used  for  tbe  operation  of  its 
road.  Not  only  Is  this  view  of  tbe  contract 
sustained  by  the  natural  meaning  of  the  lan- 
guage employed  when  construed  in  the  light 
of  the  situation  of  the  parties  and  the  ob- 
jects to  be  accomplished,  but  the  subsequent 
condnct  of  the  parties  is  strongly  persuasive 
of  its  correctness.  At  no  time  since  the  con- 
struction of  tbe  railroad  has  the. right  of  tbe 
public  to  use  and  travel  over  the  extended 
highway  been  interfered  with  by  either  tbe 
railroad  company  or  the  city.  On  tbe  con- 
trary, residences  have  been  built,  not  only 
along  that  portion  of  the  highway  furnished 
by  the  city,  but  that  portion  furnished  by  the 
railroad  itself.  17ot  only  so,  but  these  prop- 
erty owners  have  constructed  sidewalks  pur- 
suant to  the  demands  of  the  city.  The  city 
has  policed  that  portion  of  tbe  town,  and  has 
caused  electric  lights  to  be  placed  at  the  in- 
tersection of  Eleventh  street  as  extended 
with  other  streets.  In  addition  to  this,  tbe 
railroad  company  through  its  officials  ac- 
tually Improved  the  highway  along  that  jwr- 
tlon  lying  on  its  own  right  of  way.  Under 
these  circumstances,  we  conclude  that  the 
chancellor  did  not  err  in  ordering  the  rail- 
road company  to  keep  and  maintain  Eleventh 
street  in  condition  for  the  passage  of  wheel- 
ed vehicles  throughout  the  town  limits. 

But  It  is  insisted  that  tbe  Judgment  Is  er- 
roneous in  requiring  the  railroad  company 
to  keep  the  street  in  repair  for  a  width  of  30 
feet.  In  this  connection  it  is  argued  that  the 
company  only  obligated  itself  to  construct 
and  maintain  the  street,  "so  far  as  the  street 
is  occupied  and  used  for  tbe  operation  of  Its 
road"  and  as  only  a  width  of  10  or  11  feet  is 
actually  occupied  by  its  tradi,  the  company 
should  have  been  required  to  keep  only  tliat 
portion  in  repair.  By  the  contract  In  ques- 
tton,  tbe  company  was  required  not  only  to 
ballast  its  road  along  said  street,  but  to  ke^ 
said  street  in  condition  for  tbe  passage  of 
wheeled  vehicles  through  tbe  town  limits  so 
far  as  said  street  Is  occupied  or  used  for  the 
operation  of  its  road.  In  view  of  the  two 
separate  and  distinct  obligations,  viz.  (1)  to 
ballast  its  road,  and  (2)  keep  said  street  in 
condition  for  the  passage  of  wheeled  vehicles. 
It  cannot  be  said  that  a  compliance  with  one 
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Is  a  compliance  with  the  other,  for  It  was 
never  intended  that  vehicles  should  use  only 
railroad  trae*.  Clearly,  therefore,  the  words, 
"so  far  as  said  street  Is  occupied  or  used  for 
the  operation  of  Its  road,"  when  considered 
la  connection  with  the  words,  "throughout 
the  town  limits,"  apply  to  the  length  of  the 
street,  and  not  to  the  width  of  tiiat  portion 
occupied  by  the  company's  track. 

[2]  On  the  cross-appeal  by  the  city.  It  Is  in- 
sisted that  the  chancellor  erred  In  not  allow- 
ing damages  for  the  years  during  which  the 
railroad  company  failed  to  comply  with  Its 
contract.  It  does  not  appear  that  the  city 
has  ever  Incurred  any  expense  in  repairing 
any  portion  of  the  highway  which  the  rail- 
road company  was  under  the  duty  to  main- 
tain, or  that  It  has  ever  had  to  pay  any  dam- 
ages for  Injuries  to  persons  or  property  grow- 
ing out  of  Its  defective  condition.  In  the  ab- 
sence of  Bucli  a  showing.  It  is  manifest  that 
the  city  Itself  suffered  no  damage.  The  most 
that  can  be  said  is,  that  tlie  public  have  suf- 
fered some  inconvenience  or  discomfort,  and 
neither  of  these  elements  Is  sufficient  to  give 
the  city  a  right  of  action  on  Its  own  behalf. 

Judgment  affirmed  on  both  the  original 
and  cross  appeal. 


HA6AN  V.  COMMONWEALTH. 
(Court  ot  Appeals  of  Kentucky.    Feb.  8,  1918.) 

1.  Cbiminai.  Law  ®=3ll52(2)  —  Apfzal  and 
Ebbob— Scope. 

Since  Cr.  Code  Prae.  {  281,  provides  that  the 
decisionB  of  the  court  on  challenges  to  the  panel 
and  for  cause  or  upon  motion  to  set  aside  an 
indictment  shall  not  be  subject  to  exception, 
the  court  on  appeal  cannot  review  the  trial 
court's  order,  permitting  a  challenged  juror  to 
sit.    . 

2.  Cbiuinal  Law  €=>936(4}— Continuancb— 
subpbise. 

The  mere  fact  that  a  witness  for  the  state 
testified  to  facts,  which  defendant  was  not  pre- 
pared to  meet,  was  not  such  surprise  as  warrant- 
ed granting  new  trial, 

5.  HouioiDE  9=>165— Evidence— ADiassiBiL- 

ITT. 

Where  accused  testified  tliat  deceased  first 
made  improper  proposals  to  her,  and  when  re- 
fused attempted  to  assault  her,  whereupon  she 
killed  him,  the  state  could  prove  specific  acts 
on  the  part  of  accused  tending  to  show  that  her 
relations  with  deceased  were  intimate  or  im- 
proper. 

4.  Cbiminal  Law  «=»44S(11)— Opinion  Evi- 
dence—Admissibilitt. 

In  prosecution  for  murder,  where  accused  de- 
fended on  the  ground  that  deceased  had  attempt- 
ed an  assault  upon  her,  a  witness  testifying  to 
specific,  acta  indicating  undue  familiarity  be- 
tween' 'deceased  and  accused  was  improperly  al- 
lowed to  state  upon  an  occasion  when  be  discov- 
ered them  together  his  opinion  that  "it  lotted  as 
if  they  had  been  lying  down." 

6.  Cbiminal    Law    «=»U72(8)  —  Appeal  — 

HABIfLBSS  BBB<»t. 

In  prosecution  for  murder,  there  being  no 
question  bqt  tliat  the  accused  wife  ^bot  her  hus- 
band's brother,  instruction  permitting  convic- 
tion if  the  husband  riiot  the  brother,  and  accused 
was  present  aiding  and  altetting,  was  prejudicial 
error. 


Appeal  from  Circuit  Court,  Monroe  County. 

Linda  Hagau  was  convicted  of  voluntary 
manslaughter,  and  she  appeals.  Beversed 
and  remanded. 

Baird  &  Richardson,  of  Olasgow,  Jackson 
&  Denham,  of  Tompkinsvllle,  Basil  Bichard- 
son  and  Y.  H.  Baird,  both  of  Glasgow,  and 
J.  M.  Jackson,  B.  F.  Denham,  and  Hebron 
Lawrence,  all  of  Tompkinsvllle,  for  appel- 
lant Chas.  H.  Morris,  Atty.  Gen.,  and  D. 
M.  Howerton,  Asst.  Atty.  Gen.,  for  the  Com- 
monwealth. 

CLAY,  C.  Linda  Hagan  and  her  husband, 
Frank  Hagan,  were  Indicted  by  the  grand 
Jury  of  Monroe  county  for  the  murder  of 
James  Hagan.  The  indictment  charged  the 
defendants  with  a  conspiracy  to  murder  the 
deceased,  and  that  they  committed  the  mur- 
der pursuant  to  and  during  the  existence  of 
the  conspiracy.  It  was  further  charged  that 
each  was  present,  aiding,  assisting,  counsel- 
ing, and  encouraging  the  other  to  do  said 
shooting,  but  which  one  flred  the  fatal  shot 
was  to  the  grand  Jury  unknown.  Linda  Ha- 
gan was  tried  and  convicted  of  voluntary 
manslaughter,  and  her  punishment  fixed  at 
three  years'  confinement  In  the  state  reform- 
atory.    She  appeals. 

Briefly  stated,  the  evidence  for  the  com- 
monwealth is  as  follows:  Linda  Hagan  and 
ber  husband,  E^nk  Hagan,  and  their  nine 
year  old  son,  resided  In  Monroe  county  near 
the  Metcalfe  county  line.  The  deceased, 
James  Hagan,  who  was  a  half-brother  of 
Frank  Hagan,  lived  four  or  five  miles  dis- 
tant. Mrs.  Paranthia  Jackson  lived  abOQt 
half  a  mUe  from  Linda  Bagan's  home,  and 
between  the  two  places  was  the  home  of  the 
Whitleys.  The  homldde  occurred  on  Sun- 
day afternoon  in  the  month  of  June,  1916. 
A  Bhori  time  before  the  bomlcdde  the  deceas- 
ed passed  the  homes  of  Paranthia  Jadcson 
and  the  Whitleys,  going  in  the  direction  of 
Idnda  Hagan's  home.  As  soon  as  he  had  had 
time  to  reach  her  home,  four  or  five  shots 
were  heard  In  quick  snccesslon.  After  a 
short  interval,  other  shots  were  heard. 
Shortly  after  the  shots  were  flred,  appellant 
appeared  at  the  home  of  Mrs.  Jacluon  and 
called  for  her  husband.  At  that  time  she  ap- 
peared to  be  excited  and  was  wringing  her 
hands.  She  informed  her  husband  and  those 
present  that  James  Hagan  had  attempted  to 
mistreat  her  and  she  had  Idlled  him.  There- 
upon her  husband,  in  company  with  members 
of  the  Jackson  and  Whitley  families,  went 
to  aiH;>ellnnt's  home.  The  body  of  the  deceas- 
ed was  found  in  a  field  near  appellant's 
home.  He  was  lying  on  his  face,  and  had  a 
knife  In  his  hand.  Both  tlie  knife  and  his 
hand  were  covered  with  dirt  Near  the  body 
of  the  deceased  were  some  empty  cartridges. 
Mrs.  Porter  Norman  testified  that  she  was 
at  the  home  of  appellant  about  seven  mouths 
before  the  homicide  when  appellant,  'refer- 
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ring  to  tbe  deceased,  aald,  "He  Is  going  to 
die  and  you  and  Hozle  [wife  of  deceased] 
will  not  know  anything  aboat  It  nntU  he  was 
done   dead."     Lon   Hagan  testified   that  he 
passed   Frank   Hagan's   home   once  seTeral 
years  ago  and  saw  Jim  Hagan  and  appellant 
sitting  on  tbe  front  porch  with  no  one  else 
present.     On  another  occasion  he  saw  ap- 
pellant riding  on  a  horse  behind  Jim  Hagan 
with  her  boy  beblnd  her.    On  anotlier  occa- 
sion be  saw  appellant  talking  low  to  Jim 
Hagan  at  the  drug  store  at  Summer  Shade. 
John   P.   Jenkins   testified   that  about   two 
weeks  before  the  killing  the  appellant  was 
in  bis  store  at  Summer  Shade  and  seemed 
Impatient  and  wanted  her  bnsband  to  come 
on  and  go  hcone.    WbUe  there  she  walked  to 
the  door  and  looked  ont    Henry  Page  testi- 
fied that  on  one  occasion  he  saw  Jim  and 
Frank  Hagan  at  tbe  edge  of  the  street  talk- 
ing to  each  other,  and  tbat  appellant  came 
out  of  Mr.  Jenkins'  store  and  looked  toward 
them,  and  then  turned  and  went  back  into 
the    bouse.     Telle   Harlln,   who   lived   with 
Jim  Hagan,  and  who  appears  to  be  Interested 
In  the  prosecution,  testified  as  follows:     In 
the  year  1912  appellant  was  visiting  at  Jim 
Hagan's  and  stripping  tobacco  there.     One 
morning  he  and  appellant,  and  Jiu  and  his 
oldest  girl,  went  to  the  bam  to  milk.    When 
tbey  finished  milking,  he  and  one  of  tbe  girls 
carried  the  milk  to  the  house.    Jim  stopped 
and  said  he  would  have  the  tobacco  out  when 
they  got  back.     Appellant  stopped  too,  and 
when  he  and  tbe  girl  bad  gotten  half  way 
to  the  house,  be  looked  back,  and  appellant 
had  gone  into  tbe  barn.     When  asked  what 
tbey  were  doing,  witness  said,  "Just  standing 
tliere  by  some  tobacco  that  had  been  bulked 
down,  and  it  looked  like  tbey  had  been  lay- 
ing down  on  it."    On  another  occasion  about 
the  same  time  while  they  were  all  engaged 
in  stripping  tobacco,  Jim  Hagan  would  reach 
down   to  get  tobacco  and  pinch  appellant, 
and  she  would  langb.    On  still  another  occa- 
sion he  saw  them  in  the  kitchen,  and  appel- 
lant was  facing  Jim,  and  they  were  pushing 
each  other's  feet  around,  and  laughing  at 
each  other.    He  bad  also  seen  them  riding  in 
a  buggy  together  and  grinning  at  each  oth> 
er.    He  had  also  seen  them  bit  each  other 
on  the  shoulder  as  tbey  would  pass.    During 
tbe  year  1916  be  saw  appellant  and  Jim  Ha- 
gan sit  down  where  a  plant  bed  was  burning, 
and  remain  there  during  the  entire  morning. 
During  all  these  years,  tbe  relations  between 
appellant  and  JUn,  and  Frank  and  Jim,  were 
always  cordial  and  friendly. 

According  to  appellant's  evidence,  tbe  hom- 
icide occurred  under  tbe  fcdlowing  circum- 
stances: On  the  afternoon  In  question,  her 
son  was  at  his  grandfather's,  and  her  hus- 
band bad  gone  over  to  Mrs.  Jackson's.  While 
she  was  standing  by  the  window  the  dece- 
dent came  in.  She  then  described  tbe  bomi- 
cide  in  tbe  following  language: 

"He  spoke  to  me,  and  asked  where  Frank  was, 
and  I  said  be  has  gone  over  to  Mrs.  Jackson's, 
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and  he  said  while  he  is  gone  we  can  have  a 

f;ood  time,  and  I  sayB  I  will  not  do  anything 
ike  that,  and  I  got  up,  and  I  told  him  to  get 
out,  and  he  took  hold  of  me  and  pushed  me  back 
to  tbe  bed,  and  I  reached  in  the  box  and  got 
the  pistol  and  commenced  shooting  him.  He  said 
he  was  going  to  kill  me  If  I  did  not  submit  to 
him.  I  be^un  shootiiig  fast  as  I  could,  and  he 
went  ont  m  the  hall,  and  I  followed  him  to 
the  door  and  shot  as  fast  as  I  could,  and  he 
got  out,  and  I  thought  he  was  coming  back  on 
me,  and  I  run  back  and  reloaded.  I  do  not  know 
how  nor  where  I  got  them.  I  shot  again  and 
followed  him  to  tbe  yard  fence." 

The  pistol  which  she  used  was  kept  in  a 
rack  over  the  door.  In  the  same  box  were 
some  cartridges.  How  many  times  she  shot 
or  hit  him  she  did  not  know.  When  be  was 
in  the  house,  deceased  said  that  he  would 
kill  her,  and  reached  his  hand. In  his  pocket 
She  followed  him  to  the  door,  and  be  turned 
back  on  her.  When  be  did  tbat,  she  ran  out 
and  reloaded  tbe  pistol  and  began  shooting 
again.  When  she  began  shooting  again,  de- 
ceased was  out  In  tbe  front  yard.  When 
Frank  returned  trom  Mrs.  Jackson's,  he  took 
tbe  pistol  for  fear  that  she  might  hurt  her- 
self, removed  the  shells,  and  went  toward 
tbe  place  where  the  deceased  lay.  Appel- 
lant, while  admitting  that  her  relations  with 
the  deceased  were  always  cordial  and  friend- 
ly, denied  that  she  was  ever  guilty  of  any 
intimacy  with  him,  or  any  other  acts  of  im- 
propriety. It  was  further  shown  by  her 
neighbors  that  she  enjoyed  a  good  reputa- 
tion for  chastity  and  morality. 

[1]  1.  The  first  ground  urged  for  a  re- 
versal is  the  error  of  the  court  in  permitting 
Homer  Murphy,  who  was  challenged  on  ac- 
count of  bias,  to  sit  as  a  Juror.  Since  Crim- 
inal Code,  {  281,  provides  that  the  decisions 
of  the  court  on  diallenges  to  the  panel  and 
for  cause  or  \ipon  motion  to  set  aside  an  In- 
dictment shall  not  be  subject  to  exception, 
we  cannot  review  the  action  of  the  trial 
court  Curtis  v.  Commonwealth,  110  Ky. 
845,  62  S.  W.  886,  23  Ky.  Law  Bep.  267; 
Lawson  v.  Commonwealth,  152  Ky.  113,  153 
S.  W.  66. 

[J]  2.  When  Mrs.  Norman  testified  to  the 
alleged  threat  made  by  appellant,  appellant 
asked  for  a  continuance  on  the  ground  of 
surprise,  and  filed  in  support  thereof  her  af- 
fidavit and  tbe  aflldavit  of  John  Hagan,  tbe 
husband  of  Mrs.  Nancy  Hagan,  in  whose 
presence  the  witness  claims  tbe  threat  was 
made.  From  these  affidavits  it  appears  that 
Mrs.  Norman  was  called  as  a  witness  after 
about  20  odd  witnesses  had  testified  for  tbe 
commonwealth,  and  that  she  had  never  been 
introduced  or  called  as  a  witness  before  tltat 
time;  that  appellant  did  not  discover,  and 
had  no  means  of  discovering,  that  Mrs.  Nor- 
man would  give  tbe  testimony  In  question, 
and  did  not  know,  or  have  any  means  of 
knowing,  that  Nancy  Hagan  would  be  needed 
as  a  witness  until  Mrs.  Norman  so  testified. 
It  further  appeared  from  the  affidavits  that 
Nancy  Hagan  was  an  invalid,  lived  In  Met- 
calfe county,  that  the  ground  was  covered 
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with  snow,  and  that  It  would  be  Impossible 
to  have  her  present  at  that  term  of  court,  or 
to  take  her  deposition  during  the  trial.  It 
was  further  alleged  that  appellant  could 
prove  by  Nancy  Hagan  that  she  was  not 
present  when  the  alleged  threat  was  made 
by  appellant,  and  that  the  conversation  de- 
tailed by  Mrs.  Norman  never  occurred  at  any 
time  or  place.  This  is  not  a  case  where  the 
defendant  was  surprised  by  testimony  con- 
tradictory of  that  theretofore  given  by  a  wit- 
ness or  different  from  that  which  the  wit- 
ness had  led  the  defendant  or  counsel  to  be- 
lieve that  she  would  give.  It  is  simply  a 
case  where  a  new  witness  was  introduced, 
and  that  witness  gave  damaging  testimony 
that  was  not  expected  by  the  defendant 
While  the  trial  court  might  with  propriety 
have  granted  the  continuance  or  permitted 
the  affidavit  to  be  read  as  the  deposition  of 
Nancy  Hagan,  we  are  not  prepared  to  an- 
nounce the  rule  that  the  court's  failure  to 
do  80  was  an  abuse  of  discretion.  To  so 
hold  would  require  the  commonwealth  al- 
ways to  disclose  its  testimony  in  advance, 
and  put  it  In  the  power  of  every  defendant 
upon  Its  failure  to  do  so  to  obtain  a  continu- 
ance on  the  sole  ground  that  a  portion  of  the 
testimony  was  not  expected  or  anticipated 
by  him  or  his  counsel. 

[3,4]  3.  Inasmuch  as  appellant  testified 
that  the  deceased  first  made  improper  pro- 
posals to  her,  and  upon  being  refused  at- 
tempted to  assault  her,  and  for  this  reason 
she  shot  and  killed  deceased,  it  was  compe- 
tent for  the  commonwealth  to  prove  specific 
acts  on  the  part  of  appellant  tending  to  show 
that  her  relations  with  the  deceased  were 
intimate  or  improper,  not  for  the  purpose,  of 
course,  of  establishing  her  bad  character,  but 
for  the  purpose  of  showing  the  improbability 
of  her  story  concerning  the  cause  of  the  homi- 
cide and  the  circumstances  under  which  It 
was  committed.  However,  we  think  the 
court  erred  in  permitting  the  witness.  Telle 
Harlin,  after  describing  the  occurrence  in 
the  bam,  and  the  fact  that  the  tobacco  was 
bulked  down,  to  say,  "And  it  looked  like 
they  had  been  laying  back  on  the  tobacco." 
While  the  witness  had  the  rlj^t  to  describe 
the  appearance  of  the  tobacco,  it  was  not 
competent  for  him  to  state  his  opinion  or 
conclusion  to  the  Jury.  That  this  statement 
was  very  damaging  and  prejudicial  to  appel- 
lant there  can  be  no  doubt,  for  if  she  and  the 
deceased  had  been  lying  back  on  the  tobac- 
co, this  was  a  strong  circumstance  tending 
to  show  that  their  relations  were  improper. 

[5]  In  instructing  the  jury  both  on  mur- 
der and  manslaughter,  the  court  authorized 
A  conviction  of  appellant  if  she  shot  and  kill- 
ed the  deceased,  or  her  husband  shot  and 
killed  him  and  she  was  present  aiding  and 
abetting  him.  It  is  admitted  by  the  common- 
wealth that  there  was  no  evidence  tending  to 
show  that  appellant's  husband  fired  any  of 


the  shots  that  killed  the  deceased,  but  firgued 
that  Inasmuch  as  appellant  herself  admitted 
that  she  fired  the  fatal  ^ot,  that  part  of  the 
Instruction  authorizing  her  conviction  as  the 
aider  and  abettor  of  her  husband  oomes  un- 
Aet  the  rule  laid  down  in  the  case  of  CaudlU 
V.  Commonwealth,  155  Ky.  578,  159  S.  W. 
1149.  In  that  case,  however,  not  only  CaudiU, 
but  all  the  witnesses  for  the  commonwealth, 
stated  that  he  fired  the  fatal  shot,  and  that 
the  person  he  was  charged  with  aiding  and 
abetting  did  not  shoot  at  all.  In  the  case 
under  consideration,  appellant  was  the  only 
eyewitness,  and  the  commonwealth  introduc- 
ed certain  circumstances  to  overcome  the  ef- 
fect of  her  testimony.  Notwithstanding  the 
fact  that  there  was  absolutely  no  evidence 
connecting  her  husband  with  the  homicide, 
the  court  saw  fit  to  give  an  instruction  au- 
thorizing appellant's  conviction  as  alder  and 
abettor  of  her  husband.  In  view  of  the  fact 
that  the  Jury  had  the  right  to  disbelieve  ap- 
pellants account  of  the  homicide,  and  to  in- 
fer from  the  court's  action  that  there  was 
some  evidence  on  which  to  submit  the  ques- 
tion whether  her  husband  was  guilty  as  prin- 
cipal and  she  as  aider  and  abettor,  it  is  im- 
possible for  us  to  say  whether  the  Jury  found 
her  guilty  as  principal,  whidi  it  was  proper- 
ly authorized  to  do,  or  guilty  as  aider  and 
abettor,  which  it  was  improperly  authorized 
to  do.  We  therefore  conclude  that  the  giv- 
ing of  the  instructions  complained  of  was 
prejudicial  error. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


TRAUTH  V.  MACKIN  COUNCIL  NO.  206. 

YOUNO  MEN'S  INSTITDTB. 
(Court  of  Appeals  of  Kentucky.    Feb.  6,  1918.) 

1.  Nkoligbnck  «=»44— GYMNASitJif— Duty  to 
Havb  Safk  Place  to  Fall. 

Where  a  room  adjoining  a  gymnasium  was 
used  as  a  store  room  of  dismantled  apparatus, 
except  as  to  a  punching  bag  therein,  toe  gym- 
nasium was  not  liable  for  injuries  to  one  fall- 
ing and  his  head  striking  a  plank  therein  which 
held  a  bolt;  the  fall  not  b^ng  occasioned  by 
anything  in  the  room. 

2.  Nkgugenck  «=5»56(1)  —  Pboiimatk  Cause. 

Injury  to  one  falling  in  a  gymnasium  with- 
out any  known  reason,  while  taking  off  his  coat, 
his  head  striking  on  a  board  holding  a  bolt,  wait 
not  proximately  caused  by  such  board  holding 
the  bolt,  but  by  the  fall. 

3.  Nkgliqbnck    <&=>121(1)— Gymnasium— Aji- 
TiciPATioN  op  Falls. 

To  show  negligence  of  a  gymnasium  in  hav- 
ing a  board  holding  a  bolt  m  a  storeroom  of 
dismantled  apparatus,  except  that  a  punching 
bag  was  erected  therein,  one  falling  on  such 
bolt  must  prove  that  the  gymnasium  left  the 
board  in  a  place  where  it  ought,  in  the  exercise 
of  ordinary  care,  have  anticipated  that  one  of 
Its  members,  in  the  use  of  the  punching  bag  or 
in  going  to  and  from  it,  might  fall  and  be  in- 
jured thereby. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Tlilrd  Div- 
ision. 
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AcUtm  by  Raymond  Trantta,  by  a  guardian 
ad  litem,  against  Maclcln  CoancU  No.  205, 
Young  Men's  Instltnte.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Thomas  Walsh  and  David  R.  Castleman, 
both  of  liOaisTille,  for  appellant  R.  T. 
Borke,  of  LoulsTille,  for  appellee. 

CLARKE,  J.  On  Febmary  21,  1916,  plain- 
tiff became  a  memt>er  of  the  defendant  coun- 
cil, and  as  snch  was  entitled  to  use  tbe 
reading  rooms,  gymnasium,  etc..  In  its  home 
building  at  No.  344  North  Twenty-Sixth 
street  in  Louisville.  On  Febmary  29th  plain- 
tiff fell  while  in  a  room  of  defendant's  build- 
ing, which  is  Jnst  off  from  the  gymnasium 
room,  and  in  which  was  erected  a  punching 
bag  for  use  of  members,  but  the  room  was 
otherwise  used  for  storing  gymnasium  ap- 
paratus not  in  use.  In  the  fall,  plalntiff^s 
face  evidently  struck  upon  a  board  in  which 
were  four  bolts  from  6  to  12  inches  in  length 
and  about  three-fourths  of  an  inch  in  diame- 
ter, one  of  which  iienetrated  the  left  eye 
so<^et  below  the  ball,  destroying  the  sight 
of  that  eye.  This  board  was  a  part  of  a 
dismantled  apparatus  which  then,  and  for 
some  months,  had  not  been  in  use. but  was 
stored  along  the  wall  of  the  room.  The 
punching  bag  was  suspended  near  the  center 
of  that  end  of  the  room,  about  5  or  7  feet 
from  where  the  apparatus,  of  which  the 
board  with  the  bolts  in  it  was  a  part,  was 
stored.  The  room  was  well  lighted,  and 
plaintiff  had  been  in  the  room  a  few  times 
previous  to  the  ni^t  Of  the  accident,  and 
had  seen  some  of  the  paraphernalia  lying 
about,  but  bad  never  seen  the  board.  To 
recover  for  his  Injuries,  plaintiff  filed  this 
action  against  defendant,  alleging  negligence 
in  the  maintenance  of  Its  athletic  depart- 
m^it  In  permitting  a  dangerous  Instrument 
"to  be  present  in  said  department,  where 
members  were  engaged  in  various  forms  of 
physical  exercise  and  might  fall  thereon, 
and  In  permitting  such  instruments  to  lie  un- 
protected in  proximity  to  the  places  set 
apart  by  defendant  for  such  exercises  by 
this  plaintiff  and  other  members,  and  In 
failing  to  warn  or  Instruct  this  plaintiff  as 
to  the  presence  of  sudi  Instruments,  which 
said  presence  was  known  to  defendant,  or 
conld  have  been  known  to  It  by  the  exercise 
of  ordinary  care,"  but  was  nnknown  to 
plaintiff.  Defendant's  answer,  in  addition  to 
a  traverse  of  the  allegations  of  negligence, 
pleaded  contributory  negligence,  assumed 
risk,  and  in  the  fourth  paragraph  an  exemp- 
tion from  liability  because  of  the  defendanrs 
organization  and  operation  as  a  purely  re- 
ligious, educational,  and  charitable  Institu- 
tion, without  capital  stock  or  for  profit  A 
reply,  traversing  the  affirmative  pleas,  com- 
pleted the  issues.  At  the  conclusion  of  the 
evidence  for  plaintiff  tbe  court,  upon  motion 
of  tlie  deftodantt  directed  a  verdict  in  Its 


favor,  and  from  the  Judgment  entered  there- 
on plaintiff  appeals. 

The  question  of  defendant's  exemptiOB 
from  liability  as  a  charitable  institution  is 
not  before  us,  and  hence  not  considered  on 
this  appeal,  since,  as  shown  by  the  reasons- 
given  by  the  court  for  directing  the  verdict, 
the  case  went  off  on  the  question  of  the  suf- 
ficiency of  plaintiff's  evidence  of  negligence- 
before  the  evidence  was  in  on  the  issue  as 
to  tbe  cliaracter  of  defendant's  organization. 

The  plaintiff  does  not  claim,  nor  did  he  at- 
tempt to  show,  any  negligence  upon  the  part 
of  the  defendant  which  could  have  caused  his 
fall,  as  there  was  nothing  present  upon 
which  he  could  have  tripped  or  stumbled  or 
slipped,  and  the  only  explanation  suggested 
is  that  he  was  dizzy  or  became  overbalanced 
in  some  unexplained  way  In  removing  his 
coat.  The  whole  argument  for  him  is  based- 
ax>on  the  contention  that  defendant  must 
have  anticipated  that  members  were  liable 
to  fall,  daring  their  athletic  exercises,  from, 
chance  or  awkwardness  or  even  design,  and 
ought  to  have  maintained  the  floors  and  walls 
of  places  set  apart  for  such  exercises  free 
from  such  dangerous  and  destructive  Instru- 
ments as  that  upon  which  plaintiff  fell,  and 
that  Its  failure  so  to  do  was  negligence  and 
the  efficient  proximate  cause  of  plalntllTs 
Injury. 

[1]  Whatever  force  might  attach  to  such 
an  argument  with  reference  to  places  set 
apart  for  exercises  in  which  a  fall  might  be 
anticipated,  it  is  manifestly  without  force 
under  the  facts  before  us.  The  proof  shows, 
without  contradiction,  the  room  where  plain- 
tiff was  injured  was  a  storage  room,  connect- 
ed by  a  door  with  the  gymnasium  it  is  true,, 
but  used  only  for  storage  of  dismantled  gym- 
nasium apparatus 'not  in  use,  except  that  a 
punching  bag  was  maintained  therein  for 
use  of  members;  and  there  is  no  proof  that 
any  one  ever  before  fell  in  that  room,  or 
while  engaged  In  such  exercises  as  were  per- 
mitted therein.  The  punching  bag  is  used 
by  standing  under  and  striking  it,  and  there 
was  certainly  nothing  In  such  an  apparatus^ 
or  in  any  described  or  imaginable  use  of  it, 
to  even  suggest  to  any  one  the  likelihood  of  a 
fall.  In  fact,  plaintiff's  fall  was  In  no  way 
caused  by  anything  in  the  room,  and  was  so 
unusual  that  neither  he  nor  any  witness  could 
explain  how  or  why  it  occurred;  and  much 
less  then  could  it  reasonably  have  been  an- 
ticipated, any  more  than  a  fall  by  members 
from  becoming  dizzy  or  overbalanced  ought 
to  be  anticipated  by  defendant  in  their  nse  of 
Its  billiard  room  or  its  reading  room,  neces- 
sitating a  removal  of  hatracks,  cuspidors, 
and  other  articles  therein  dangerous  if  fallen 
upon. 

[2,  8]  Moreover,  it  seems  to  us  that,  upon 
the  proof  here,  the  proximate  cause  of  the  ac- 
cident was  platQtlfTs  fall,  for  which  the  de- 
fendant is  not  liable,  and  that  the  board 
against  which  he  struck  his  head  after  losing 
his  balance,  was  but  the  occasion  and  not  the 
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proximate  cause,  of  Ills  Injury.  Bat,  even 
If  It  Is  admitted,  which  does  not  seem  rea- 
sonable under  the  circumstances,  that  there 
Is  room  for  doubt  as  to  which  of  these  two 
agencies  was  the  proximate  cause  of  the 
accident,  still,  to  show  negligence  so  as  to 
render  the  defendant  liable,  plalntlS  must 
have  proved,  which  he  failed  to  do,  that  the 
defendant  permitted  the  board  to  remain  in 
a  place  where  It  ought,  In  the  exercise  of 
ordinary  care,  have  anticipated  that  one  of 
its  members,  in  the  use  of  the  punching  bag 
erected  in  that  room  or  in  going  to  or  from 
it,  might  fall  and  be  Injured  thereby.  29Gyc. 
493 ;  Gosney  v.  L.  &  N.  B.  Co.,  168  Ky.  323, 183 
S.  W.  538,  L.  R.  A.  1916K,  468;  Burton  v. 
Cumberland  Telephone  &  Telegraph  Co.,  118 
S.  W.  287;  Cily  of  LouisvlUe  v.  Hart's  Adm'r, 
143  Ky.  171,  136  S.  W.  212,  36  L.  B.  A.  (N. 
S.)  207;  Mulligan  v.  Thompson  Bros.,  143 
App.  Div.  413,  128  N.  T.  Supp.  126;  Heath  v, 
MetropoUtan  BxhlbiUon  Co.,  11  N.  X.  Supp^ 
367.» 

Under  the  proof,  it  was  proper  to  direct 
the  verdict  for  the  defendant. 

Judgment  affirmed. 


ADAMS  EXPRESS  CO.  v.  BRADI/ET, 

Sheriff,  et  al. 

(Court  of  Appeals  of  Kentucky,    Feb.  8,  1918.) 

1.  Injunction  ®=»105(1)— Judgment  «=s>476 
—  Enfobcekent  of  Crxminal  Judgment  — 
CoLLATBBAi.  Attack. 

A  criminal  judgment,  not  void,  cannot  be 
collaterally  attacked,  nor  its  enforcement  en- 
joined. 

2.  Judgment  €=»476— "Void  Judgment." 

Where  a  circuit  court  had  Jurisdiction  of 
an  appeal  from  a  police  court  and  also  of  par- 
ties and  subject-matter  involved,  its  judgment, 
if  founded  upon  a  mistake'  of  law,  is  merely 
erroneous  and  not  void. 

[Vid.  Note.— For  other  definitions,  see  Words 
and    Phrases,   B^irst  and   Second   Series,   Void 
Judgment] 
8.  Judgment    «=s>33S— Vacatino— Exibtencb 

or  Otheb  Bbmbdt. 
Where  an  erroneous  judgment  is  not  subject 
to  appeal,  the  remedy  Ues  in  an  application  for 
its  vacation,  since  it  ia  not  subject  to  collateral 
attack  or  injunction. 

Action  by  the  Adams  Express  Company 
against  T.  C.  Bradley,  Sheriff,  and  others  to 
restrain  collection  ^of  fines.  Injunction 
granted,  appeal  by  defendant,  and  motion 
to  dissolve  injunction.    Motion  sustained. 

lAwrence  Maxwell,  of  Cincinnati,  Ohio, 
and  Robert  B.  Friend,  of  Irvine,  for  plain- 
tiff.   Kelly  Kash,  of  Jackson,  for  defendants. 

SETTLE,  C.  J.  The  plaintiff,  Adams  Ex- 
press Company,  was  tried  and  convicted  In 
the  police  court  of  the  city  of  Irvine  under 
each  of  16  warrants  from  that  court,  charg- 
ing it  with  the  offense  of  "famishing  by  de- 


^  Reported  In  full  in  the  New  Tork  Supplement ; 
reported  as  a  memorandum  declilcn  without  opin- 
ion in  58  Hun,  604. 


livery"  at  Irvine  on  the  day  of  the  Aognst 
primary  election  16  packages  of  spirituous 
liquor^'to  as  many  consignees,  and  its  pun- 
ishment fixed  at,  a  fine  of  f26  in  each  case. 
EVom  the  Judgment  rendered  against  It  In 
each  of  these  cases  the  express  company 
took  an  appeal  to  the  Estill  circuit  court.  In 
that  court,  by  agreement  of  the  parties,  a 
Jury  was  waived,  and  the  16  cases  submitted 
together  and  tried  by  the  court  iqton  an 
agreed  statement  of  facts;  the  trial  result- 
ing in  the  conviction  of  the  express  company 
and  the  imposition  of  a  fine  of  $60  against  it 
in  each  of  the  16  cases.  In  the  endeavor  to 
give  the  express  company  the  right  of  ap- 
peal the)  circuit  court,  at  Its  Instance,  render- 
ed a  Judgment  against  it  for  $800,  the  aggre- 
gate amount  of  the  16  fines.  But  when  the 
appeal  prosecuted  by  the  express  company 
from  that  Judgment  reached  the  Court  of  Ap- 
peals it  was  dismissed  (Adams  Express  Co. 
V.  Commonwealth,  175  Ky.  825,  195  S.  W. 
109);  the  court  holding  that,  as  the  Judg- 
ment showed  the  infliction  of  a  fine  of  $50 
against  the  company  in  each  of  the  16  cas- 
es, and  an  appeal  would  not  lie  to  the  Court 
of  Appeals  from  a  Judgment  for  a  fine  Inflict- 
ed for  a  misdemeanor  unless  such  fine  ex- 
ceeds $60,  the  agreement  of  the  parties  that 
the  Judgment  be  rendered  for  the  aggregate 
of  the  16  fines  could  not  confer  upon  the 
Court  of  Appeals  jurisdiction  of  the  appeaL 

After  the  dismissal  of  the  appeal  an  ex- 
ecution was  issued  on  the  judgment  of  the 
circuit  court  for  the  aggregate  amount  of  the 
fines  and  costs  against  the  express  company 
directed  to  the  defendant,  T.  C.  Bradley,  as 
sheriff  of  Fayette  county,  and  upon  his  at- 
tempting to  collect  the  execution  the  ex- 
press company  brought  this  action  against 
him  in  the  Fayette  circuit  court,  seeking  an 
injunction  to  prevent  the  collection  of  the 
execution  by  him.  The  injunction  asked 
was  granted  by  the  court,  and  the  case  is 
now  before  me,  a  Judge  of  the  Court  of  Ap- 
peals, on  the  defendant's  motion  to  dissolve 
the  injunction.  Judges  Miller,  Carroll,  Hurt, 
Thomas,  Clarke,  and  Sampson  acted  with 
me  in  conMdering  the  motion  and  all  concur 
in  the  conclusion  expressed  In  the  opinion. 
The  warrants  against  the  express  company 
were  Issued,  as  claimed,  under  section  1575, 
Kentucky  Statutes,  which  imposes  a  penalty 
on  any  person  who  "sells,  loans,  gives  or  fur- 
nishes to  any  person  or  persons,  either  di- 
rectly or  indirectly,  spirituous,  etc.,  liquors, 
•  •  •  upon  the  day  of  any  general  or 
primary  election."  etc.  The  liquors  deliver- 
ed in  these  cases  were  purchased  by  the 
consignees  from  licensed  dealers  in  such  liq- 
uors located  In  wet  counties  of  Kentucky. 
It  Is  the  contention  of  the  express  company: 

(1)  That  section  1576,  Kentucky  Statutes, 
does  not  contain  any  direct  reference  to  a 
common  carrier;  nor  does  It  in  terms  for- 
bid the  transportation  or  delivery  of  liquor 


^esoVot  other  casei  see  same  topic  and  B3)T-NUMBER  in  all  Key-Numbered  Dlseats  and  Indexea 
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by  tBocb  carrlwa;  that  the  selling,  lending  or 
fumiabing  of  the  liquors  In  these  cases  waa 
done  by  the  shippers  at  Catlettsbarg  or  oth- 
er points  In  Kentucky ;  that  the  title  passed 
to  the  consignee  upon  delivery  to  the  carrier 
at  the  point  of  shipment,  and  that  section 
1575  has  no  application  to  the  deliveries  of 
liquor  made  by  the  express  company  In  these 
cases. 

[1]  (2)  It  Is  further  contended  by  the  ex- 
press company  that  the  Judgment  of  the 
Eatai  circuit  court  rendered  on  the  appeals 
from  the  Judgments  in  the  several  cases  in 
which  It  was  fined  by  the  Irvine  police  court 
was  and  Is  void.  Hence  it  Is  subject  to  collat- 
eral attack,  and  therefore  the  order  or  Judg- 
meat  of  the  E^yette  circuit  court,  enjoining 
the  collection  of  the  execution  issued  thereon 
directed  to  the  sheriff  of  Fayette  county,  was 
authorized.  If  the  Judgment  of  the  Estill  cir- 
cuit court  is  not  void,  and  we  should  so  bold, 
it  win  be  unnecessary  to  pass  upon  the  first 
contention  urged  by  the  express  company.  It 
la  a  well-recognized  rule  In  this  Jurisdiction 
that  a  Judgment  which  is  not  void  cannot  be 
collaterally  attached  If  void,  however.  It 
may  be  collaterally  attacked  and  Its  oiforce- 
ment  oijoined,  even  by  a  court  other  than  the 
one  In  which  the  Judgment  was  rendered. 
Winis  V.  Tomes,  etc.,  141  Ky.  481,  132  S.  W. 
1043;  Boyd  t.  Board  of  CkiuncUmen,  117  Ky. 
190,  77  8.  W.  689,  2S  Ky.  Law  Bep.  ISU,  111 
Am.  St  Rep.  240;  Combs  r.  Bewell,  59  S.  W. 
528,  22  Ky.  Law  Rep.  1026 ;  Robinson  v.  Carl- 
ton.  128  Ky.  419,  96  S.  W.  549,  29  Ky.  Law 
Rep.  876;  GuUett  v.  Blanton,  etc.,  167  Ky. 
457,  168  S.  W.  466.  This  rule  applies  In  crim- 
inal as  well  as  civil  cases.  Board  of  Prison 
Commissioners  v.  De  Moss,  157  Ky.  289,  163 
S.  W,  183. 

[2]  So  the  principal  question  to  be  deter- 
mined on  this  appeal  is  whether  the  Judgment 
of  the  KstUl  drcult  court  is  void.  A  void  Judg- 
ment Is  in  legal  effect  no  Judgment.  By  it  no 
rights  are  divested.  From  it  no  rights  can  be 
obtained.  Being  worthless  in  Itself  all  pro- 
ceedings founded  ni>on  it  are  equally  worthless. 
It  neither  binds  nor  bars  any  one.  It  cannot 
be  doubted  that  the  Estill  circuit  had  Juri»- 
dlctloa  to  hear  and  determine  the  appeals 
carried  to  It  by  the  express  company  from  the 
Judgments  rendered  against  it  by  the  Irvine 
police  court.  It  bad  jurisdiction  of  the  sub- 
ject-matter Involved  In  those  cases  as  well  as 
of  the  corporate  person  of  the  express  com- 
pany, and  its  determination  of  the  questions 
raised  by  the  appeal  was  not  confined  to  the 
decision  of  Issues  of  law  and  fact  and  ordering 
Judgment  for  one  party  against  the  other. 
Its  Jurisdiction  also  embraced  such  other  re- 
lief as  might  properly  have  been  granted.  In 
Freeman  on  Judgments,  section  116,  It  Is  said: 

"If  a  Jndgment  is  void,  It  must  be  from  one  or 
more  of  the  following  causes:  (1)  Want  of  ju- 
risdiction over  the  subject-matter;  (2)  want  of 
jurisdiction  over  the  parties  to  tlie  action  or 
some  of  them ;  or  (3)  want  of  power  to  grant 
the  relief  granted  in  the  judgment.  •  •  • 
Judgments  of  courts  of  general  or  competent 


Jurisdiction  are  not  considered  under  any  cir- 
cumstances as  mere  nullities,  but  as  records  im- 
porting absolute  verity  and  of  binding  efficacy, 
until  reversed  by  a  competoit  appellate  tribn- 
naL  Tliey  are  voidable,  not  void.  »  •  *  But 
the  word  'void'  can  with  no  propriety  be  ap- 
plied to  a  thing  which  appears  to  be  sound,  and 
which  while  in  existence,  can  command  and  en- 
force respect,  and  whose  infirmity  cannot  be 
made  manifest.  If  a  judgment  rendered,  with- 
out in  fact  bringing  the  defendant  to  the  court, 
cannot  be  attacked  collaterally  on  this  ground, 
unless  the  want  of  authority  over  them  appears 
in  the  record,  it  Is  no  more  void  than  if  it  were 
founded  upon  a  mere  misconception  of  some 
matter  of  law  or  of  fact  occurring  in  the  exer- 
cise of  an  unquestionable  jurisdiction.  In  ei- 
ther case,  the  judgment  can  be  avoided  and 
made  functus  officio  by  some  appellate  proceed- 
ing instituted  for  that  purpose;  but  if  not  so 
avoided  must  be  respected  and  enforced." 

'  In  25  Cyc.  696,  may  be  found  this  state- 
ment of  the  law: 

"It  has  been  said  that  a  judgment  must  be 
either  valid  or  void  as  a  whole,  and  if  it  is  a 
nullity  as  to  some  of  the  parties  affected,  it 
cannot  be  held  good  as  to  others.  But  this  pria- 
ciple  is  not  universally  admitted,  and,  as  to 
jurisdiction  of  the  subject-matter,  it  seems  that, 
although  the  judgment  may  go  beyond  the  is- 
sues and  grant  relief  not  asked  for,  or  not  with- 
in the  competence  of  the  court,  yet  it  may  be 
good  for  so  much  as  the  court  had  power  and 
authority  to  include  in  it." 

Again  in  the  same  votnme  at  page  1069  it 
is  said: 

"A  judgment  rendered  against  defendant  in  a 
criminal  prosecution  cannot  be  collaterally  im- 
peached or  contradicted  in  a  subsequent  pro- 
ceeding, where  it  becomes  material,  even  though 
it  may  appear  to  be  erroneous,  unless  it  is  ab- 
solute void." 

Even  If  it  should  be  conceded  that  section 
1575,  Kentucky  Statutes,  which  defines  and 
denounces  the  offense  of  which  the  express 
company  was  convicted  in  each  of  the  sever- 
al prosecutions  against  it,  is  not,  as  claimed 
by  its  counsel,  applicable  to  a  common  carri- 
er such  as  It  is,  a  question  not  now  decided, 
that  fact  would  not  render  the  Judgment  in 
question  void,  but  only  erroneous,  because  re- 
sulting from  a  mistake  of  law  committed  by 
the  trial  court  It  is  a  well-eettled  rule  that 
an  error  of  law  does  not  furnish  grotmd  for 
collateral  attack  on  a  Judgment.  If  a  court 
Is  confronted  with  a  question  it  has  a  right 
to  decide,  its  erroneous  Judgment  will  not  be 
subject  to  collateral  attack,  whether  the  mis- 
take concerned  or  grew  out  of  a  misapplica- 
tion of  the  common,  statutory,  or  constitu- 
tional law.  Obviously,  the  circuit  court  had 
Jurisdiction  of  the  subject-matter  of  the  pros- 
ecutions against  the  express  company  as  well 
as  of  Its  corporate  person,  and  therefore  pos- 
sessed the  power  to  determine  whether  the 
offense  denounced  by  the  statute  supra  was 
one  that  could  be  committed  by  a  common 
carrier.  So,  if  in  passing  upon  the  defense 
of  the  express  company  and  holding  that  the 
statute  waa  applicable  to  it  the  court  com- 
mitted an  error,  It  could  have  had  no  other 
effect  than  to  render  the  Judgment  erroneous. 
To  declare  otherwise  would  violate  the  broad 
principle  so  essential  to  the  maintenance  of 
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good  government  that  where  a  court  haa  Ju- 
risdiction over  the  person  and  the  subject- 
matter,  no  error  In  Its  exercise  can  make  the 
judgment  void.  Indeed,  It  may  be  said  that 
when  a  court  has  jurisdiction  to  decide  a 
case.  It  also  has  jurisdiction  to  commit  error, 
however  great  or  prejudicial  the-  error.  What 
we  have  said  In  this  connection  applies  to  a 
judgment  In  a  criminal  as  well  as  a  civil 
proceeding;  for  as  said  in  15  Ruling  Case 
Law,  {  347: 

"A  judgment  in  a  criminal  proceeding  is  im- 
mune from  collateral  attack  to  the  same  extent 
as  other  judgments.  When  the  trial  court  has 
jurisdiction  by  law  of  the  offense  charged  in 
en  indictment,  and  of  the  party  who  is  so  charg- 
ed, its  judgments  are,  as  a  general  rule,  valid, 
and  cannot  be  questioned  for  error  or  mistake 
in  a  collateral  proceeding." 

[3]  As  the  circuit  court  had  Jurisdiction  ot 
the  appeals  carried  to  It  by  the  express  com- 
pany from  the  Judgments  of  the  Irvine  po- 
lice court — and  snch  Jurisdiction  was  un- 
doubtedly complete  over  both  the  subject- 
matter  of  the  prosecution  and  the  parties  to 
same — it  had  to  determine  whether  the  ex- 
press company  was  guilty  of  the  offenses  or 
any  of  them  charged.  The  circuit  court  had 
therefore  the  power,  whether  it  was  right- 
fully exercised  or  not,  to  Inflict  the  fines  com- 
plained of,  and  to  fix  them  at  $50  for  eadi 
offense,  as  it  did ;  and,  if  It  could  be  said  to 
have  committed  an  error  of  law  in  so  doing, 
neither  that  fact  nor  the  further  fact  that  it 
was  Induced  by  the  request  of  the  express 
company  to  commit  the  additional  error  of  en- 
tering a  single  judgment  for  the  aggregate 
amount  of  all  the  fines  of  $50  inflicted  upon 
it  in  each  of  the  16  cases  did  not  render  the 
Judgment  void.  As  It  has  been  decided  by 
this  court  that  an  appeal  would  not  lie  from 
that  judgment,  the  express  company  should, 
by  prt^er  proceedings,  have  applied  to  the 
circuit  court  for  its  vacation.  Its  enforce- 
ment cannot  be  prevented  by  injunction,  nor 
can  it  be  collaterally  attacked  in  any  other 
way.  Tong  v.  Elfort,  80  Ky.  152 ;  Pepper  v. 
Thomas,  85  Ky.  539,  4  S.  W.  297,  9  Ky.  Law 
Rep.  122 ;  Klmbrough  v.  Harbett,  94  Ky.  110, 
60  S.  W.  836,  22  Ky.  Law  Rep.  1578-;  Cheat- 
ham V.  Whitman,  86  Ky.  614,  6  S.  W.  595,  9 
Ky.  Law  Rep.  761;  Bitzer  v.  Mercke,  111 
Ky.  299,  63  8.  W.  771,  23  Ky.  Law  Rep.  670. 

For  the  reasons  indicated,  the  motion  of 
the  plaintiff,  T.  C.  Bradley,  sheriff,  to  dis- 
solve the  injunction  is  sustained. 


CARTER  COrNTT  COMMERCIAL  BANK 

V.  EIFORT  ct  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  8,  1918.) 

1.  Appeal  and  Ebrob  €=»361fl)— Failube  to 
Pbat  Appeal— Filing   of  Tbanscbipt  of 
Rbcobd— RcLK  or  CoDBT— Stathtb. 
Where  an  appeal  from  a  judjgment  involving 
less  than  $500,  but  more  than  $200,  was  a  mat- 
ter of  right  under  Ky.  St.  %  950,  and  appellant 
filed  the  transcript  of  the  record  in  the  Court 


of  Appcnig  unaccompanied  by  a  prayer  for  ap- 
peal, the  appeal  will  not  be  dismissed,  aa  the 
filing  of  the  record  is  to  be  treated  as  including 
mohon  that  the  court  grant  an  appeal,  as  re- 
quired by  Rules  of  the  Court  of  Appeals,  No.  20. 

2.  Biixs  AiTD  Notes  «=9<516— Rioiit  of  Bank 
TO  Recoveb— SuFFiciENcr  of  Evidence. 

In  a  bank's  action  on  notes,  defendant's 
transactions  with  plaintiff  as  an  individual  and 
as  manager  and  secretary  of  a  corporation  be- 
ing involved,  evidence  held  to  show  that  defend- 
ant was  not  entitled  to  recover  any  part  of  his 
counterclaim,  and  that  the  bank  was  entitled  to 
recover  the  amount  of  the  notes  subject  to  the 
credits  admitted  by  the  petition. 

3.  Appeal  and  Ebbob  €=»1006(1)— Review— 
Findings  of  Coubt. 

The  findings  of  fact  made  by  a  court  trying 
a  common-law  action  without  intervention  of  a 
jury  are  entitled  on  appeal  to  no  more  weight 
than  those  of  a   properly   instracted  jury. 

4.  Appeal  and  Ebbob  «=s1009(2)— Review— 
Judgment  of  Cbancexlob. 

While  the  judgment  of  the  chancellor  in  an 
equitable  action  is  entitled  to  some  weight,  the 
Court  of  Appeals  will  judge  for  itself  of  the 
sufficiency  or  insufficiency  of  the  evidence,  and, 
if  it  is  insufficient  to  support  the  judgment,  will 
reverse. 

Ai^)eal  from  Circuit  Court,  Carter  County. 

Consolidated  suits  by  the  Carter  County 
Commercial  Bank  against  J.  B.  Elfort  and 
others  From  tbe  Jadgment,  the  Bank  ap- 
peals. Appeal  granted,  Judgment  reversed, 
and  causes  remanded,  wiOi  directions  to  en- 
ter Judgment  afflnuing  the  conclusions  ex- 
pressed. 

H.  L.  Woods,  of  Olive  Hill,  for  appellant 
Tbeobold  &  Theobold,  of  Grayson,  for  appel- 
lees. 

SETTLE,  J.  On  September  29,  1914,  the 
appellant.  Carter  County  Commercial  Bank, 
bMUght  suit  in  the  Carter  circuit  court 
against  the  appellee  J.  B.  Elfort  and  E.  S. 
Hltchens  upon  a  note  of  $500,  dated  October 
18,  1910,  due  60  days  after  date,  subject  to  a 
credit  of  $100  paid  December  10,  1913,  and  a 
further  credit  of  $12JS6  paid  September  IQ, 
1914.  January  13,  1915,  appellant  also 
brought  suit  in  the  same  court  against  the  ap- 
pellee J.  B.  Eilfort  and  F.  H.  McClung  upon 
a  note  of  $200,  dated  April  4,  1910,  and  due 
30  days  thereaifter.  Shortly  after  the  insti- 
tution of  the  last  action  it  was,  on  appellant's 
motion,  dismissed  as  to  McClung,  following 
which  the  two  actions,  by  consent  of  the  par- 
ties, were  consolidated,  transferred  to  the 
equity  docket,  and  referred  to  tbe  master 
commissioner  to  settle  the  accounts  and  mat- 
ters in  dispute  between  tbe  appellant  bank 
and  the  appellee  Elfort;  the  order  providing 
that  the  cases  were  to  appear  on  the  equity 
docket  styled  "Carter  County  Commercial 
Bank  v.  J.  B.  Elfort  and  B.  S.  Hltchens." 
The  appellee  Elfort  filed  In  the  consolidated 
actions  a  separate  answer,  counterclaim,  and 
set-off  In  which  he  pleaded  payment  ot  the 
$200  note  In  full  and  set  up  various  trans- 
actions with  the  appellant  bank  out  of  wbl<A, 
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it  was  alleged,  It  sustained  an  indebtedness  to 
him  in  an  amonnt  exceeding  by  $100  that  of 
the  $500  note  npon  which  the  bank  had  sued 
in  this  case;  and  for  this  $100  he  asked  Judg- 
ment <xi  his  counterclaim  over  against  the 
bank.  The  report  of  the  commissioner  allow- 
ed no  part  of  Elfort's  connterclaim,  but  found 
that  the  appellee  Elfort  and  Hitchens  were 
Indebted  to  the  appellant  for  the  full  amonnt 
of  the  $500  note,  less  the  credits  of  $100  and 
$12.56  Indorsed  thereon,  and  that  Elfort  was 
also  Indebted  to  the  appellant  In  the  full 
amount  of  the  $200  note.  The  appellee  Elfort 
and  Hitchens  filed  exceptions  to  the  report, 
and  on  the  submission  of  the  cases  the  excep- 
tions were  sustained  by  the  court,  and  judg- 
ment rendered  against  the  appellee  Elfort 
alone  for  the  amount  of  the  $200  note,  and 
against  Elfort  and  Hitchens  for  the  amount 
of  the  $500  note,  subject  to  a  credit  of  $313.- 
SO,  In  addition  to  those  indorsed  on  the  note ; 
the  credit  of  $313.50  being  the  aggregate  of 
certain  items  of  Elfort's  counterclaim  allow- 
ed by  the  court  This  appeal  Is  prosecuted 
by  the  bank  from  that  judgment.  Hitchens 
died  after  the  rendering  of  the  judgment,  and 
the  actions  were  revived  aa  to  his  estate,  and 
Ida  adndntetrator  made  a  party. 
°  [1]  It  will  be  seen  from  what  has  been  said 
that  the  amount  In  controversy  pn  this  appeal 
Is  the  $313.50  for  which  the  judgment  gave 
the  appellee  Elfort  credit  on  the  $600  note 
saed  on  by  the  bank ;  and,  as  this  sum  is  less 
than  $500,  the  amount  entitling  the  bank  to 
an  appeal  as  a  matter  of  right.  It  should  have 
prayed  an  appeal  in  this  court.  As  this  was 
not  done,  the  appellees  Insist  that  the  anneal 
should  be  dismissed,  and  they  have  .entered  in 
this  court  a  motion  to  that  efFect,  which  was 
imssed  for  decision  to  the  submission  of  the 
appeal  on  the  merits.  The  transcript  of  the 
record  appears  to  have  been  filed  December 
12,  1916,  unaccompanied  by  a  prayer  for  an 
Appeal.  The  clerk,  however,  attempted  to 
grant  the  appeal  and  issued  summcms  there- 
on against  the  appellees,  which  appears  to 
have  been  duly  served.  Pursuant  to  the  pro- 
visions of  the  act  of  March  17, 1914,  now  sec- 
tion 960,  Kentucky  Statutes,  regulating  the 
jurlsdictloa  of  this  court  and  the  manner  In 
which  appeals  may  be  prosecuted  where  the 
amount  in  controversy  is  as  much  as  $200  and 
less  than  $500,  this  court  ad<vted  a  rule 
known  as  No.  20  in  its  system  of  rules,  which 
provides: 

"If  a  party  desires  to  prosecute  an  appeal 
from  a  Judgment  for  the  recovery  of  money  or 
personal  property,  or  to  enforce  a  lien  thereon, 
in  cases  where  the  value  in  controversy  ig  as 
much  as  $200,  exclusive  of  intereet  and  costs, 
'but  less  than  $600,  he  must  prepare  and  file  his 
record  in  the  clerk's  office  of  this  court  in  the 
time  and  maimer  now  provided  by  law,  and  may 
supersede  the  judgment  by  executing  bond  be- 
fore the  clerk  of  this  court  as  In  other  cases 
when  appeals  are  prayed  in  this  court.  •  •  • 
And  there  must  accompany  the  record  a  written 
motion  of  the  appellant  asking  the  court  to 
grant  an  appeaL" 


In  city  of  Covington  v,  Sullivan,  eta,  172 
Ky.  534,  189  8.  W.  709,  in  passing  on  a  sun- 
llar  situation  to  that  here  presented,  we  said: 

"It  is  very  clear  that  under  this  rnle  the  city 
of  Covington  bad  the  right  to  prosecute  an  ap- 
peal to  this  court,  and  the  only  objection  that 
can  be  urged  to  the  manner  in  which  the  ap- 
peal was  prosecuted  is  that  there  was  no  writ- 
ten motion  of  the  appellant  accompanying  the 
record,  asking  the  court  to  grant  an  appeal. 
When  an  appeal  in  a  case  like  this  is  prosecuted 
to  this  court  within  the  time  allowed  by  law, 
the  appellant  should,  of  course,  file  with  the 
record  a  written  motion  asking  the  court  to 
grant  an  appeaL  The  statute  and  the  rule  are 
both  very  plain  and  very  simple;  yet  it  seems 
from  the  many  motions  that  come  before  us  that 
a  good  many  lawyers  are  not  acquainted  with 
the  easily  understood  practice  pointed  out  in 
the  statute  and  the  rule,  as  well  as  in  numer- 
ous decisions  of  this  court  L.  &  N.  R.  R.  Co. 
V.  Greenbrier  Dist.  Co.,  170  Ky.  776  [187  S. 
W.  296];  Oman-Bowling  Green  Stone  Co.  v. 
L,  &  N.  B.  R.  Co.,  169  Ky.  832  [185  S.  W.  118]; 
Tinsley  v.  Jones,  169  Ky.  279  [183  S.  W.  5491; 
Van  Meter  v.  Van  Meter,  168  Ky.  783  [182  S. 
W.  9Sim;  Haynes  v.  Adait  167  Ky.  443  [ISO  8. 
W.  536];  Gough  v.  Illinois  Central  Ry.  Co.,  166 
Ky.  568  n.79  S.  W.  449];  Gering  v.  Hoke, 
164  Ky.  722  [176  8.  W.  210];  Ohilders  v. 
Ratcim,  164  Ky.  128  1176  S.  W.  26].  But 
in  order  to  further  simplify,  if  it  can  be  done, 
the  practice  regulating  appeals  in  cases  like 
this,  we  have  determined  to  hold  that,  when 
the  record  is  duly  filed  in  the  clerk's  oifice  of 
this  court,  and  no  appeal  was  prayed  in  the 
court  t>elow,  the  filing  of  the  record  will  be 
treated  as  including  a  motion  that  this  court 
grant  an  appeal,  although  no  motion  asking 
for  such  an  appeal  is  filed  with  the  record.  So 
that  when  a  record  is  filed,  as  in  this  case,  al- 
tliough  unaccompanied  by.  a  motion  to  grant  an 
appeal,  the  clerk  will  act  as  if  a  motion  for  an 
appeal  accompanied  the  record  and  may  issue 
summons;  take  a  supersedeas  bond,  and  issue  an 
order  of  supersedeas  thereon^  as  was  done  in 
this  case.  Therefore  the  motion  to  dismiss  the 
appeal  is  overruled." 

It  follows  from  what  has  been  said  that 
the  appellees'  motion  to  dismiss  the  appeal 
must  be,  and  it  Is,  overruled. 

Coming  now  to  the  merits  of  the  case,  we 
find  that  the  question  to  be  determined  by  us 
is  whether  the  appellees  should  have  been 
allowed  the  credit  of  $313.60  given  Elfort  on 
the  $500  note  by  the  circuit  court.  Without 
entering  upon  a  discussion  In  detail  of  the 
evidence,  it  is  sufficient  to  say  It  shows  that 
from  1909  to  1915,  inclusive,  the  appellee  J. 
B.  Elfort  did  his  banking  business  with  the 
appellant  As  he  was  the  general  manager 
and  secretary  of  the  Olive  Hill  Calcined  Clay 
Company,  the  bank  carried  Its  account  as 
well  as  his  individual  account,  and  through 
these  years  BUfort  executed  numerous  notes 
to  the  bank  for  the  Calcined  Clay  Company 
as  well  as  In  his  individual  right.  When 
any  of  these  notes,  either  his  own  or  those 
of  the  Calcined  Clay  Company,  became  due, 
he  would  either  pay  the  note  or  renew  it  and 
pay  what  Interest  was  due  thereon.  Some  of 
the  payments  made  by  him  were  with  his 
personal  checks,  and  some  with  the  checks 
of  the  Calcined  Clay  Company.  He  also  sold 
the  bank  some  notes  that  he  held,  and  had 
their  proceeds  credited  on  notes  of  his  own 
or  his  overdrawn  account,  and  also  notes  of 
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the  Calcined  Clay  Company.  The  transac- 
tions ended  with  the  sale  of  his  Interest  In 
the  Calcined  Clay  Company  to  V.  H.  Mc- 
Clung  and  bis  retirement  as  its  manager  and 
secretary.  The  record  of  all  the  transactions 
referred  te  was  kept  by  the  bank  In  the 
usual  manner,  and  this  record  was  produced 
by  the  bank  to  the  commissioner  and  filed 
by  him  with  his  report.  The  appellee  Elfort 
neither  kept  nor  produced  any  record  or  ac- 
count of  these  transactlona  His  statements 
with  reference  to  his  dealings  with  the  bank 
were  based  upon  his  recollection,  which 
seems  to  have  been  indistinct  and  Indeflnita 
When  shown  several  of  the  notes  that  were 
produced  by  the  bank  as  evidence  of  the 
transactions  between  them,  appellee,  while  not 
denying  their  execution  by  him,  would  gen- 
erally say,  "I  don't  ranember."  On  the  oth- 
er hand,  every  original  entry  made  by  the 
bank  showing  the  various  transactions  was 
identlfled  by  the  present  cashier,  by  whom 
the  greater  part  of  them  were  made.  The 
cashier  made  and  filed  with  the  commission- 
er a  statement  containing  a  list  of  all  the 
notes  made  by  the  appellee  Elfort  to  the 
bank,  and  also  a  statement  of  all  amonnts 
borrowed  and  paid  by  him  to  the  bank,  both 
as  manager  of  the  Calcined  Clay  Company 
and  as  an  Individual.  Not  only  were  the  sev- 
eral items  of  these  statements  identlfled  and 
their  correctness  established  by  the  present 
cashier  of  the  bank,  who  had  been  the  book- 
keeper thereof  for  sevetal  years  before  sbe 
became  cashier,  but  such  of  them  as  were 
made  prior  to  her  becoming  cashier  were 
likewise  Identified  and  their  correctness  es- 
tablished by  the  former  cashier,  who  had 
been  with  the  bank  during  some  of  the  years 
covering  the  period  of  the  appellee  Eifort's 
dealings  with  it  As  opposed  to  the  testi- 
mony of  these  two  witnesses  we  find  only 
that  of  the  appellee  Elfort,  who,  as  stated, 
kept  no  record  of  his  transactions  with  the 
bank,  and  whose  Indistinct  and  confused  rec- 
ollection of  those  transactions,  to  say  noth- 
ing of  his  utter  Ignorance  of  many  of  them, 
make  it  impossible  for  a  theory  to  be  formu- 
lated that  would  support  his  defense  or  fur- 
nish a  basis  for  the  allowance  of  any  part  of 
his  counterclaim. 

[2-4]  We  are  therefore  constrained  to  con- 
cur in  the  conclusions  of  the  commissioner 
that  EXfort  was  not  entitled  to  recover  any 
part  of  his  counterclaim,  and  that  the  ap- 
pellant was  entitled  to  recover  of  Eifort  and 
Hitchens  the  amount  of  the  $500  note  and  in- 
terest, subject  to  the  credits  admitted  by  the 
petition,  and  of  the  appellee  Eifort  alone  the 
whole  of  the  $200  note.  The  rule  applicable 
to  the  trial  of  a  common-law  action  by  the 
court  without  the  intervention  of  a  Jury  is 
that  its  findings  of  fact  will  be  entitled  to 
no  more  weight  than  the  verdict  of  a  prop- 
erly Instructed  Jury.  The  rule  applicable  to 
the  Judgment  of  a  chancellor  rendered  in  an 


eqnitable  action  is  that,  wtaUe  bis  Judgment 
as  to  the  facta  is,  on  appeal,  entitled  to  some 
weight,  the  Court  of  Appeals  will  Judge  for 
itself  of  the  sufficiency  or  insufficiency  of  the 
evidence,  and  if  It  be  fouad  insufficient  to 
support  the  Judgment,  the  judgment  will  be 
reversed.  We  find  in  these  cases  no  issnes 
that  authorized  their  transfer  to  the  equity 
docket.  The  issues  are  purely  legal,  but, 
whether  so  regarded  or  as  Issues  of  equitable 
cognizance,  we  are  constrained  to  declare  the 
Judgment  unsupported  by  the  evidence. 

For  the  reasons  indicated,  the  appeal 
sought  by  the  bank  is  granted,  the  judgment 
reversed,  and  causes  remanded,  with  direc- 
tion to  enter  such  a  Judgment  as  will  con- 
form to  the  conclusions  expressed  in  the 
opinion. 


COHEN  &  STRYCK  v.  HOME  TELEPHONE 
CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  5,  1918.> 

1.  ELECTBICrrT  d=9l4(l)  —  lN8TAI.I,rNO  TEU!- 
PHONES  —  PB0TW3TI0N   AOAINBT  LlOHTNINO. 

Telephone  companies  in  InBtalling  telephoues 
must  exercise  ordinary  care  to  protect  the  prem- 
ises from  injury  from  lightning. 

2.  ETlectbicitt  «»16<7)  —  IirsTAixmo  Texx- 
PHONSS— GONOUBBKNCB  wrrH  AoT  or  Goo — 

LXAXILITT. 

Though  lightning  is  an  act  of  God,  one 
whose  negligence  concurs  therewith  in  producing 
an  injury,  which  would  not  happen  but  forUie 
negligence,  is  liable  therefor. 

3.  Elbctkicity  ©=»19(6)  —  Instaluno  Tkle- 
pnoNES— Pbotection  Against  Liohtniko — 
Question  fx)b  Juby. 

Conflicting  evidence  on  the  issue  of  tele- 
phone being  installed  with  reasonable  protection 
against  Injury  by  lightning,  held  to  make  a  ques- 
tion for  the  jury. 

4.  Blectbicitt  $=>14(1)  —  Instaixino  Teue- 
PHONBS— Protection  AoAiMaT  Liqhtninq — 
Duty  to  Maintain. 

A  telephone  company  must  use  care  to- 
maintain,  as  well  as  install,  a  telephone  with 
reasonable  protection  against  injury  to  the  prop- 
erty from  lightning. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Cohen  tc  Stryck  against  the 
Home  Telephone  Company  and  anotber. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed. 

Roscoe  Yanover  and  J.  S.  Cline,  botli  of 
Plkeville,  and  George  B.  Martin,  of  Cattlets- 
burg,  for  appellants.  John  F.  Butler  and  J. 
J.  Moore,  both  of  Plkeville,  for  appeliecB. 

THOMAS,  J.  The  appellee  and  defendant 
below,  N.  Starkey,  owns  and  operates  a  tel- 
ephone system  in  a  number  of  counties  In 
Eastern  Kentucky  which  he  conducts  in  tlie 
name  and  style  of  Eastern  Kentucky  Home 
Telephone  Company.  The  appellants  and 
plaintiffs  below  were  partners  conducting  a 
mercantile  business  in  the  suburbs  of  the 
town  of  Jenkins  in  Letcher  county,  Ky.,  nn- 
der  the  name  and  style  of  Cohen  &  Stryck. 
At  their  request  the  defendant  installed    a 
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tetepbmie  In  their  store  in  June,  1818.  On 
July  1,  1914,  tbe  store  and  Its  contents  were 
burned,  and  aJilegin«  that  the  fire  was  cans- 
«d  by  lightning  conducted  Into  the  store  over 
the  t^epbone  wires,  and  that  the  Installa- 
tlon  of  the  telephone  was  carelessly,  negli- 
gently, and  improperly  done,  and  that  de- 
fendant had  carelessly  and  negligently  failed 
to  maintain  It  In  a  reasonably  safe  condition, 
plaintiffs  brought  this  suit  to  recover  the 
value  of  the  store  and  Its  contents,  which  they 
fixed  at  $18300.  The  negligence  complained 
of  was  denied  by  answer,  and  upon  trial  the 
Jnry  impaneled  to  try  the  case  returned  a 
verdict  in  favor  of  defendants,  upon*  which 
Judgment  was  rendered,  and  plaintiffs'  mo- 
tion for  a  new  trial  having  been  overruled, 
tbey  prosecute  this  appeal. 

Many  grounds  are  urged  as  reasons  for  a 
recoBslderation  In  the  motion  for  a  new  trial, 
bnt  all  of  them  except  two  are  of  a  minor, 
and,  as  we  tUnk,  immaterial,  nature.  The 
two  Insisted  npon  in  this  court  are:  (1)  That 
tbe  verdict  of  the  Jnry  is  flagrantly  against 
tbe  evidence,  and  (2)  the  failure  of  the  court 
to  properly  Instruct  the  Jury. 

[1]  That  telephone  companies.  In  construct- 
ing tbelr  lines  and  Installing  their  telephones 
in  residences,  offices,  and  other  places  where 
desired  are  required  to  exercise  ordinary 
care  to  i>rotect  the  premises  from  injury  or 
damage  resulting  from  the  effects  of  light- 
ning seems  to  be  well  settled.  In  American 
&  English  Ency.  of  Law  (2d  Ed.)  vol.  27,  p. 
1017,  tbe  rule  npon  this  subject  is  thns 
stated: 

"In  placing  wires  for  conducting  dcctriclty 
into  a  house,  a  telephone  company  owes  the 
persons  living  there  the  exercise  of  reasonable 
care,  proportioned  to  the  known  dangers  of  the 
conditions,  to  prevent  the  wires  acting  as  con- 
ductors of  lightning  into  tbe  building,  and  It 
is  liable  for  ue  damages  resulting  from  neglect 
to  provide  against  this  danger." 

[2]  The  general  principle  under  facts  some- 
what analogous  was  recognized  and  applied 
by  this  court  In  the  case  of  Evans  v.  Eastern 
Kentucky  Telephone  &  Telegraph  Ck>.,  124  Ky. 
620,  99  S.  W.  036,  30  Ky.  Law  Rep.  838.  Tbe 
fact  that  lightning  is  an  act  of  Ood  is  not  al- 
lowed to  excuse  the  company  when  its  negli- 
gence co-operating  with  the  lightning  produc- 
ed the  injury  and  loss  complained  of,  for  it  ia 
everywhere  recognized  that  where  the  neg- 
ligence of  a  responsible  person  concurs  with 
an  act  of  God  in  producing  an  injury,  the  one 
guilty  of  the  negligent  act  will  be  liable  for 
tbe  ccoiseqnences,  as  the  injury  would  not 
have  happened  but  for  his  negligence.  Ken- 
noy  v.  Kan.  City  P.  &  G.  R.  Co.,  74  Mo.  App. 
310;  Chicago,  B.  &  Q.  R.  R.  v.  ScbaSer,  26 
IlL  App.  280;  Sontb  Side  Realty  Co.  v.  St 
lA>nis  &  S.  F.  R.  Oa,  164  Mo.  App.  364,  134 
S.  W.  1034;  Martin  v.  City  of  Phlla.,  54  Pa. 
Super.  Ct.  663;  Frederick  v.  Hale,  42  Momt 
153,  112  Pac.  70;  Brown  v.  West  Riverside 
Co«l  Co.,  143  Iowa,  662,  120  N.  W.  732,  28 
I4.  R.  A-  (N.  S.)  1260;  Qulncy  Gas  ft  Electric 
Co.  V.  Schmitt,  123  111.  App.  647;   Ma,  K.  te 


T.  By.  Co.  V.  Johnson,  34  Okl.  S82,  126  Pac. 
567;  Evans  v.  Eastern  Kentudcy  Teleidione 
A  Telegraph  Co.,  supra. 

Tbe  rule  is  rested  npon  the  idea  that  it  is 
the  duty  of  tlw  one  guilty  of  negligence  to 
anticipate  such  an  act  of  God  and  to  exercise 
reasonable  care  to  guard  against  and  prevent 
such  act  from  producing  injurious  conse- 
qaences.  Indeed,  it  seems  to  be  conceded  In 
this  case  that  if  tbe  telephone  in  plaintiffs' 
store  was  negligently  Installed,  and  because 
of  which  the  lightning  set  it  on  Are,  defend- 
ant would  be  liable. 

[8]  In  disposing  of  the  first  contention — 
that  the  verdict  of  the  Jury  is 'flagrantly 
ogainst  the  evidence — it  will  be  necessary  to 
briefly  consider  the  testimony  introduced  by 
both  parties.  It  is  admitted  that  science  has 
developed  a  reasonably  safe  mode  of  install- 
ing a  telephone  so  as  to  protect  the  boUdlng 
against  the  effect  and  consequences  of  light- 
ning, but  upon  the  point  whether  such  a  mode 
was  adopted  in  this  case  the  testimony  is  ex- 
ceedingly conflicting.  It  is  agreed  that  in 
general  terms  the  telephone  wires  at  tbe 
place  where  they  enter  the  building  should 
be  so  insulated  or  otherwise  protected  that  a 
heavy  vintage  of  electricity  passing  through 
them  would  not  Ignite  the  bnlldlng.  Like- 
wise it  Is  agreed  that  prudent  Installation  re- 
quires what  is  known  as  a  lightning  arrester, 
which  should  be  connected  either  with  a  met- 
al rod,  or  a  wire  of  suflldent  size  running  Into 
the  ground  deep  enough  to  be  In  constant  con- 
tact with  moisture.  Whether  these  recog- 
nized requirements  for  tbe  installation  to  be 
reasMiably  safe  were  complied  with  by  de- 
fendant Is  the  main  question.  By  the  man 
who  installed  th6  telephone  in  plaintiffs' 
store  defendant  proved  that  the  telephone 
wires  entered  Into  the  building  through  a 
hole  made  In  its  wall  about  a  quarter  of  an 
inch  in  diameter,  and  that  the  two  wires 
where  passlnE;  through  the  hole  were  insulat- 
ed with  the  proper  material,  and  that  they 
connected  with  a  lightning  arrester  attached 
to  the  telephone;  that  properly  connected 
with  It  was  a  piece  of  telephone  wire  which 
ran  back  through  the  same  hole  and  down  the 
side  of  the  building  Into  the  ground  to  a 
depth  of  about  three  feet,  a  small  coil  of 
wire  being  attached  to  the  burled  end. 

Defendant's  testimony  by  a  number  of  wit- 
nesses who  are  experts  in  the  business  is  to 
the  effect  that  such  an  installation  Is  reason- 
ably safe  to  protect  against  lightning,  and  the 
one  usually  adopted  for  that  purpose,  while 
an  equal  or  perhaps  greater  number  of  wit- 
nesses for  plaintiffs  testify  that  such  an  in- 
stallation Is  by  no  means  safe  for  the  pur- 
pose, but  that  on  the  contrary  It  is  wholly 
insufficient  Plaintiffs'  witnesses  Insist  that 
the  proper  method  of  Installatlcm  is  to  have 
the  telephone  wires  where  they  enter  the 
building  incased  In  a  porcelain  tube,  and  that 
the  ground  connection  from  the  lightning  ar- 
rester should  be  a  metal  rod  and  extend  into 
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the  ground  Boiae  six  or  eight  feet,  or  further, 
If  necessary;  to  reach  a  permanently  moist 
place.  Every  one  agrees  that  If  the  ground 
connection  Is  not  sufficiently  deep  to  reach 
permanent  moisture  It  la  of  but  little  value. 
The  question  Involved  Is  one  of  sdentlflc 
knowledge,  and  has  not  become  so  universal- 
ly established  as  to  authorize  the  courts  to 
take  judicial  knowledge  of  the  correct  meth- 
od, and  under  the  conflicting  evidence  It  was 
a  question  for  the  determination  of  the  Jury, 
and  we  do  not  find  that  its  verdict  In  favor 
of  defendant  upon  the  potot  involved  Is  fla- 
grantly against  the  evidence,  although  plain- 
tiffs Introduced  testimony  to  the  effect  that 
the  wires  where  they  entered  the  building 
were  not  Insulated,  nor  was  the  ground  con- 
nection more  than  six  or  eight  Inches  deep. 
These  Issues  were  properly  submitted  to  the 
Jury,  and  Its  finding  cannot  be  disturbed  on 
the  ground  that  it  is  flagrantly  against  the 
evidence. 

[4]  Turning  now  to  the  second  contention. 
It  Is  shown  that  the  court  gave  to  the  Jury 
three  instructions.  No.  1  is  a  definition  of 
negligence;  No.  3  authorized  nine  of  the  Jury 
to  return  a  verdict.  No.  2,  being  the  only  <Hie 
objected  to  and  complained  of  on  this  ap- 
peal. Is: 

"The  court  inBtmcts  the  jury  that  it  was  de- 
fendant's duty  in  installing  his  telephone  in 
plaintiffs'  storehouse  to  bo  install  same  in  said 
storehouse  in  such  a  manner  as  to  make  it  rea- 
sonably safe,  and  if  the  jury  believe  from  the 
evidence  that  defendant  negligently  failed  to 
install  said  telephone  in  a  reasonably  safe  man- 
ner, and  as  a  result  of  such  negligence,  if  any, 
plaintiffs'  storehouse  was  burned,  they  will  find 
for  plaintiffs  the  reasonable  value  of  the  proper- 
ty so  lost  thereby,  so  that  the  finding  for  the 
goods  so  lost,  if  anything,  does  not  exceed  $1,- 
700,  and  the  finding  for  the  storehouse,  if  any- 
thing, does  not  exceed  $1300,  and  the  finding  for 
the  furniture,  fixtures,  cliickens,  etc.,  if  anything, 
does  not  exceed  $500,  so  that  the  whole  finding, 
if  anything,  does  not  exceed  $18,300,  and  if  the 
jury  do  not  so  believe  and  find  they  will  find  for 
defendant." 

Another  instruction  offered  by  plaintiffs' 
counsel,  but  refused,  was  almost  identical 
with  No.  2,  except  that  it  Incorporated  there- 
in the  duty  of  the  defendant  "to  keep  same 
[the  telephone]  in  a  reasonably  safe  condi- 
tion," and  if  the  Jnry  should  find  that  the  de- 
fendant "negligently  failed  to  maintain  same 
[the  telephone]  in  a  reasonably  safe  man- 
ner," etc.,  and  by  reason  of  which  the  build- 
ing was  caused  to  bum,  that  the  law  was 
for  the  plaintiff,  and  the  Jury  should  so  find. 

It  will  thus  be  seen  that  the  complaint  of 
plaintiffs  in  their  second  contention  is  that 
It  was  the  duty  of  the  defendant  not  only  to 
install  the  telephone  In  a  reasonably  safe 
manner,  but  to  also  maintain  it  in  such  man- 
ner after  it  was  installed,  while  counsel  for 
defendant  insist  that  there  la  no  such  duty 
as  to  the  maintenance  of  the  telephone.  In 
Justification  of  their  position,  plaintiffs' 
counsel  refer  ns  to  the  text  in  37  Cyc.  1639, 
wherein  it  is  stated  In  general  terms  that  a 
telephone  company  -would  be  liable  for  in- 


juries produced  by  Its  negligent  or  Improper 
manner  of  maintaining  its  line  along  the  pub- 
lic highway,  or  places  where  people  have  a 
right  to  be.  In  such  a  manner  as  to  produce 
Injuries,  and  we  are  also  referred  to  the 
same  volume,  page  1642,  wherein  It  Is  said: 
"A  telegraph  or  telephone  company  Is  liable, 
not  only  for  personal  injuries,  but  also  for  in- 
juries to  property  caused  by  the  negligent  or 
improper  manner  of  constructing  or  maintain- 
ing its  line." 

In  the  note  to  the  quotation  there  are 
many  cases  dted,  among  which  may  be  found 
Richmond  &  P.  E.  R.  Co.  v.  Rubin,  102  Va. 
809,  47  -S.  E.  834,  and  Jadcson  v.  Wisconsin 
Telephone  Co.,  88  Wis.  243,  60  N.  W.  430,  26- 
L.  R.  A.  101.  In  the  first  case  plaintiff'^ 
building  was  burned  as  a  result  of  electric- 
ity from  defendant's  high  tension  wires  com- 
municated through  broken  telephone  wires; 
in  the  second  case  plaintiff's  property  wa» 
destroyed  by  fire  caused  by  lightning  con- 
ducted over  the  telephone  wires.  These  in-  . 
juries  were  not  the  result  ot  improper  con- 
structlcm  or  installation,  but  flowed  front 
Improper  maintenance.  If  the  placing  of  a 
telephone  in  a. building  might  be  a  source  of 
danger  when  improperly  done,  we  cannot 
see  any  ground  for  making  a  distinction  be- 
tween that  and  the  telephone  becoming  a 
source  of  danger  If  Improperly  maintained 
for,  after  all,  the  telephone  and  the  wires  con- 
nected with  it  are  the  property  of  the  tele- 
phone company,  and  it  has  a  right  to  remove 
them  when  the  use  of  the  telephone  by  the 
patron  has  ceased.  All  of  It  is  a  part  of 
the  company's  entire  system,  the  use  of  which 
Is  temporarily  leased  or  purchased  by  the 
customer  as  long  as  he  uses  the  telephone, 
and  the  reason  for  the  duty  of  maintenance 
upon  the  part  of  the  company  is  as  strong 
as  that  of  proper  construction. 

This  court,  in  the  case  of  Smith's  Adm'r 
V.  Middlesboro  Electric  Co.,  164  Ky.  46,  174 
S.  W,  773,  Ann.  Cas.  1917A,  1164,  had  under 
consideration  and  dealt  with  a  similar  ques- 
tion. In  that  case  plaintiff's  decedent  was 
killed  by  an  electric  shock  from  an  electric 
light  in  his  drug  store.  It  was  urged  as  a 
defense  that  the  company  was  under  no  daty 
to  maintain  the  electric  wiring  of  the  drug 
store  In  a  safe  condition,  because  it  was  the 
property  of  the  occupant  of  the  building,  and 
had  been  installed  by  him ;  that  the  only  duty 
of  the  defendant  was  to  furnish  electricity 
to  be  distributed  through  the  building  by 
means  of  Its  Internal  wiring  with  which  it  bad 
nothing  to  da  It  was  held  in  substance  that 
if  the  facts  as  Just  related  existed,  and  de- 
fendant was  not  negligent  in  amount  or 
voltage  of  electricity  which  it  furnished, 
it  would  not  be  liable ;  but,  on  the  contrary, 
if  it  owned  and  installed  the  wiring  and 
fixtures  in  the  building,  It  owed  the  duty  of 
Inspection  for  the  purpose  of  maintaining 
them  in  a  safe  condition,  ahd  that  if  it  failed 
to  do  so  it  would  be  liable  for  a  consequent 
injury. 
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If  in  ttie  latter  case  the  duty  of  mainte- 
nance is  imposed  upon  tbe  company,  where 
perhaps  it  might  not  have  the  right  to  remove 
the  fixtures  in  the  building,  it  would  certainly 
result  by  analogy  that  a  telephone  company 
which  not  only  lias  the  right  to  remove  its 
apparatus,  but  remains  the  owner  of  it  all 
the  while,  would  also  be  requli%d  to  exercise 
proper  care  to  maintain  It  In  a  reasonably 
safe  condition.  Under  the  authorities  refer- 
red to,  as  well  as  under  the  general  principles 
governing  the  law  of  negligence,  we  are  con- 
strained to  hold  that  a  telephone  company, 
under  the  f&cts  and  conditions  presented  by 
this  record.  Is  required  to  exercise  ordinary 
care  to  see  that  its  telephones  are  maintained 
in  a  reasonably  safe  condition.  However, 
if  a  telephone  properly  installed  should  get 
out  of  repair  and  become  dangerous,  or,  if 
one  s&ould  be  improperly  installed  and  dan- 
gerous from  the  beginning,  and  a  patron 
should  have  knowledge  of  such  facts,  it  would 
be  his  duty  to  notify  the  company  of  the  de- 
fects, when  it  would  be  compelled  to  make 
the  proper  repairs  within  a  reasonable  time. 
The  instruction  complained  of  did  not  in- 
clude nor  did  it  submit  to  the  jury  the  duty 
of  the  defendant  to  exercise  reasonable  care 
to  maintain  the  telephone  in  a  reasonably 
safe  condition,  and  as  there  was  some  evi- 
dence to  show  such  neglect,  it  was  the  duty 
of  the  court  to  submit  that  Issue  to  the  Jury. 
Upon  another  trial  it  vrill  reform  the  Instruc- 
tions so  as  to  conform  to  the  principles  here- 
in expressed. 

Wherefore  the  Judgment  is  reversed  for 
proceedings  consistent  herewith. 


EMINENCE  DISTILLERY  CO.  v.  HBNKY 

COUNTY  BOARD  OF  SUP'RS  et  al. 
(Court  of  Appeals  of  Kentndcy.    Jan.  25,  1918.) 

1.  Taxation  <8=9498(1)  —  Abskssment  —  Ap- 

PEAI.S. 

Under  Ky.  St  }  4128,  authorizing  aggrieved 
taxpayers  to  appeal  from  decision  of  board  of 
supervisors  to  the  quarterly  court,  with  same 
right  of  further  appeal  as  allowed  in  other  cases, 
a  taxpayer  may  appeal  to  the  quarterly  court, 
thence  to  the  circuit  court,  and  then  to  the 
Court  of  Appeals,  althohgh  an  appeal  ia  denied 
the  commonwealth  or  county. 

2.  Taxatioit  «=9348  —  Asssssiiro  Distiixbby 

PBOPBRTT— EUBlfBWTS  OF  VaLUI!. 

In  assessing  distiUery  property  for  taxa- 
tion, the  extent  and  location,  accessibility  to 
market,  transportation  facilities,  adaptability, 
etc.,  should  be  considered. 

3.  Taxation    ®=>493(7)— AsaiasMiWT— Valtjk 

or   DlSTIIXEBT   PaOPEBTT. 

Evidence  held  to  sustain  a  finding  that  $75,- 
000  was  the  fair  cash  value,  estimated  at  price 
the  property  would  bring  at  a  fair  voluntary 
sale,  of  a  distiUery  wbi(£  originally  cost  some 
f25O,000  and  which  tax  assessors  valued  at 
|lOO,000. 

4.  Taxation  «=>40(l)—EQTrAi,iTT—NECESSiTT. 

Under  Const  S|  171,  172,  and  174,  requiring 
antform  taxation,  that  property  be  assessed  at 
its  fair  cash  value,  estimated  at  price  it  would 
bring  at  fair  voluntary  sale,  and  that  property 


be  taxed  in  proportion  to  its  value,  taxes  must 
be  equal  as  well  as  uniform. 

5.  Taxation  <s=>453— Excessive  Assessment 
— ^Remedy. 

A  taxpayer's  remedy  for  excessive  assess- 
ments is  confined  to  the  appeals  authorized  by 
Ky.  St  S  4128,  permitting  appeals  to  the  quar- 
terly court  with  further  appeals  as  allowed  is 
other  cases. 

6.  Taxation  •s>40(8)— Amocssment— Equau 
TT— Equal  Pbotection. 

Assessing  distillery  property  at  its  fair  cash 
value  when  other  property  in  the  county  was 
assessed  not  to  exe^  60  per  cent  of  such  value, 
violates  Const  §§  171,  172,  and  174,  requiring; 
etjuality  in  taxation,  and  denies  the  equal  protec- 
tion of  the  laws  in  violation  of  the  Fourteenth 
Amendment  to  the  federal  Constitution. 

7.  Taxation  «=>493(9)  —  Excessive  AssESfl- 
MENT— REifEcnss. 

Where  a  taxpayer's  property  was  unconsti- 
tutionally assessed  at  Its  fair  cash  value,  while 
other  property  in  the  county  was  assessed  at 
not  to  exceed  80  per  centr  thereof,  the  quarterly 
court,  circuit  court  and  Court  of  Appeals  can- 
not remedy  the  situation  by  raising  the  assess- 
ment of  other  taxpayers  to  their  property's  fair 
cash  value. 

8.  Taxation  «=s>493(9)  —  Excessive  Assess- 
UENTS— Rkuedt. 

Where  a  taxpayer  appeals  from  excessive  as- 
sessment of  his  property  at  its  fair  cash  value, 
while  other  property  was  assessed  at  not  to  ex- 
ceed 60  per  cent  of  its  value,  his  assessment  will 
be  reduced  to  60  per  cent  of  his  property's  val- 
ue, though  Const.  {  172,  requires  property  to  be 
assessed  at  its  fair  cash  value,  since  the  court 
cannot  otherwise  remedy  the  injustice. 

Appeal  from  Circuit  Court,  Henry  County. 

From  a  tax  assessment  as  modified  by  the 
board  of  supervisors,  the  Eminence  Distillery 
Company  appealed  to  the  quarterly  court, 
and  from  a  Judgment  of  dismissal  appealed 
to  the  circuit  court,  and  from  the  Judgment 
of  that  court,  aftordlng  partial  relief,  appeal- 
ed.   Reversed  and  remanded. 

Blakey,  Quln  &  Lewis,  of  Louisville,  for 
appellant  R.  D.  Jackson  and  H.  K.  Bourne, 
both  of  New  Castle,  for  appellees. 

HURT,  J.  The  assessor  of  Henry  county 
asaeased  the  real  property  and  personal 
property,  other  than  distilled  spirits,  of  the 
Eminence  Distillery  Company  for  state  and 
coimty  taxation,  for  the  year  1916,  at  a  total 
sum  of  $105,600.  Of  this  sum  $5,500  was  on 
account  of  personal  property,  and  the  re- 
mainder on  account  of  its  real  property.  The 
distUlery  company,  claiming  that  the  valua- 
tion of  its  property  was  excessive  and  be- 
yond its  true  value,  applied  for  relief  to  the 
county  board  of  supervisors,  which  struck 
off  from  its  assessment  schedule  the  item  of 
$6,500  for  personal  property,  which  left  a 
valuation  of  its  real  property  for  taxation  at 
the  sum  of  $100,000.  From  the  action  of  the 
board  of  supervisors,  the  distillery  company 
appealed  to  the  quarterly  court,  but  Its  ap- 
peal  was  dismissed  In  that  court,  because  of 
a  failure  of  its  representatives  to  appear  up- 
on the  calling  of  the  case  for  trial.  It  then 
appealed  from  that  Judgment  to  the  circuit 
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court,  where  a  trial  resulted  npon  the  merits 
of  the  controversy,  the  court  adjudging  that 
the  real  property  of  the  distillery  company 
was  of  the  fair  "cash  value,  estimated  at 
what  It  would  bring,  at  a  fair  voluntary 
sale,"  In  the  sum  of  $75,000,  and  ordered  that 
It  be  assessed  at  that  sum  for  taxation  as  of 
the  1st  day  of  September,  1915.  The  distil- 
lery company,  yet  feeling  aggrieved  at  this 
Judgment,  appeals  from  It  to  this  court. 

These  proceedings  were  authorized  by  sec- 
tion 4128,  Kentucky  Statutes,  which  Is  as  fol- 
lows,  as  far  as  pertinent  to  the  question  in 
hand: 

"But  any  taxpayer,  feeling  himself  aggrieved 
by  the  action  of  said  board  of  supervisors,  may 
appeal  to  the  quarterly  court  within  thirty  days 
after  the  final  adjournment  of  said  board,  by 
filing  with  the  judge  of  said  court  a  certified 
copy,  under  the  band  of  the  derk  of  said  board, 
of  the  action  of  said  board."  "And  as  to  fur- 
ther appeals,  he  shall  have  the  same  rights  as 
are  now  allowed  by  law  in  civil  cases.  It  shall 
be  the  duty  of  the  county  attorney  to  appear  and 
defend  for  the  board." 

[1]  The  addition  of  the  last  two  sentences 
to  the  above  act,  by  an  amendment  to  It, 
has  changed  the  rule  declared  in  Marion 
County  V.  Wilson,  49  S.  W.  8, 20  Ky.  Law  Rep. 
1193,  and  Mossett  v.  Newport  &  Cincinnati 
Bridge  Co.,  50  S.  W.  63,  20  Ky.  Law  Rep.  1969, 
and  an  aggrieved  taxpayer  may  now  prose- 
cute an  appeal  from  an  assessment  of  his 
real  property  for  taxation  by  the  assessor 
and  board  of  supervisors  to  the  quarterly 
court,  thence  to  the  circuit  court,  and  from 
thence  to  this  court,  as  a  litigant  may  do 
In  any  other  civil  case,  although  an  appeal 
is  denied  to  the  commonwealth  or  county. 
Com.  V.  Big  Sandy  Co.,  155  Ky.  412,  159  S. 
W.  956. 

The  statement  filed  by  the  appellant  In 
the  quarterly  court,  as  the  basis  of  its  ap- 
peal, In  addition  to  the  certified  action  of 
the  board  of  supervisors,  alleges  that  the 
property  was  Talned  at  greatly  more  than 
Its  fair  cash  value  by  the  board  o'  super- 
visors, in  that  it  had  fixed  a  v«lue  upon  it, 
as  of  the  1st  day  of  September,  1915,  of 
$100,000,  when  its  fair  cash  value,  estimated 
at  the  sum  for  which  it  would  seU  at  a 
fair  voluntary  sale,  would  not  exceed  the 
sum  of  $50,000,  and  in  addition  thereto,  that 
the  uniform  valuation  of  the  real  property 
in  Henry  county  for  county  and  state  taxa- 
tion, for  the  year  1916,  was  not  In  excess 
of  a  sum  equal  to  60  per  centum  of  its  value, 
and  hence  that  Its  property  should  be  valued 
for  taxation  at  a  like  per  centum  of  Its  val- 
ue, or  at  the  sum  of  $30,000. 

[2,  3]  (a)  The  soundness  of  the  Judgment  of 
the  circuit  court,  in  adjudging  that  the  fair 
cash  value  of  the  property,  on  the  1st  day 
of  September,  1915,  was  the  sum  of  $75,000, 
will  be  first  considered.  The  proof  shows, 
without  contradiction,  that  the  property  was 
in  a  first-class  condition  of  repair  for  the 
purpose  of  manufacturing  distilled  spirits; 
that  one  of  the  brands  of  whisky  manufac- 


tured at  the  plant  and  called  tiie  Blue  Rib- 
bon had  a  great  reputation  for  excellence, 
and  was  much  esteemed  by  the  users  of  dis- 
tilled spirits,  but  the  territory,  In  which 
It  bad  Its  chief  sale,  was  in  the  northwest- 
em  states  of  the  United  States,  nearly  all 
of  which  had  .adopted  laws  which  prohibited 
the  sale  of  intoxicating  spirits,  and  which 
were  to  become  effective  on  the  1st  day  of 
January,  1916.  The  lands  owned  by  the 
appellant  company  consisted  of  37  acres, 
only  a  portion  of  which  was  suitable  for 
agricultural  purposes,  and  there  was  no  oth- 
er purpose  to  which  they  could  be  applied 
other  than  for  distillery  purposes.  The 
buildings  were  commodious,  and  are  adapt- 
ed for  the  purposes  of  distilling  spirits,  and 
included  the  main  distillery  building,  with 
fermentor  and  other  necessary  attachments; 
six  warehouses,  with  a  capacity  of  several 
thousand  barrels  each;  a  bottling  house;  a 
large  cattle  pen,  with  floors  of  concrete;  a 
large  concrete  pond,  for  the  purpose  of  gath- 
ering the  rainwater,  which  was  used  in  the 
distillation  of  the  spirits;  and  other  neces- 
sary structures,  including  two  small  cottages, 
suitable  for  dwellings.  The  entire  property 
had  been  assessed  as  of  the  1st  day  of  Sep- 
tember, 1914,  at  a  valuation  of  $100,000, 
but  this  seems  to  have  been  the  result  of 
certain  litigation  between  the  taxing  au- 
thorities and  the  distillery  company.  The 
evidence  was  very  contradictory  as  to  ttie 
"fair  cash  value  of  the  property,  estimated 
at  the  price  It  would  bring  at  a  fair  volun- 
tary sale,"  on  the  1st  day  of  September, 
1915.  The  witnesses  offered  by  the  appel- 
lant placed  its  value  at  a  sum  not  exceed- 
ing from  $40,000  to  $50,000,  and  further  tes- 
tified that  it  was  unfit  for  any  purpose,  ex- 
cept that  of  the  operation  of  a  distillery,  ex- 
cept that  a  portion  of  the  lands  could  be 
used  for  agricultural  purposes,  but  this 
would  make  necessary  the  removal  of  the 
buildings  and  the  d€brls  necessarily  result- 
ing from  their  demolition,  and  that  for  any 
purposes,  other  than  distillery  purposes,  the 
value  of  the  property  would  not  be  in  ex- 
cess  of  $10,000.  The  witnesses  offered  for 
the  appellee  concurred  In  an  opinion,  that 
the  property  was  fairly  of  the  value  of 
from  $100,000  to  $125,000  for  distillery  pur- 
poses, and  the  superintendent  ot  the  com- 
pany, while  giving  his  opinion  that  the  prop- 
erty would  not  exceed  $50,000  in  value,  ex- 
presses the  opinion  that  it  probably  could 
have  been  sold  for  $75,000.  It  was  also 
shown  that  the  original  cost  of  the  property 
probably  exceeded  $250,000.  It  was  also 
proven  that  the  owner,  for  some  time  previ- 
ous to  this  assessment,  had  been  wUllng  to 
sell  the  property  for  the  sum  of  $50,000, 
though  it  does  not  appear  that  any  adver- 
tisement of  this  fact  had  been  made  or  that 
the  property  had  been  offered  for  sate  to  any 
one  for  that  sum.  The  reason  given  for  the 
d^redation  in  the  value  of  the  propertar 


Digitized  by  LjOOQI€ 


Ky.)       KUISKSCB  VI8TIVLEKY  CO.  y.  UENBT  OOUKTT  BOARD  OF  SUF'US       849 


was  the  agttetlon  in  taTor  of  laws  prohibit- 
ing  the  mannfactare  and  sale  of  diatilled 
spirltB,  not  only  In  the  state  of  Kentacky, 
but  In  many  other  states  of  the  United 
States,  and  the  concensus  of  opinion  having 
molded  that  wlthtn  a  short  time  the  manu- 
facture and  sale  of  distilled  spirits  In  the 
state  of  Kentucky  would  be  p'roblblted  by 
law,  which  would  necessitate  the  abandon- 
ment of  the  property  in  controTersy  for  the 
pnrposes  for  which  It  was  used,  and  for 
which  the  haildlngs  had  been  erected. 

It  is  not  demonstrated  that,  situated 
where  the  property  is,  and  Its  character.  It 
can  be  profitably  devoted  to  any  enterprise 
other  than  the  mannfactive  of  distilled  spir- 
its. It  Is  evident  that  a  number  of  the 
witnesses,  who  teatlfled  for  both  appellant 
and  for  the  appellees  had  very  little  knowl- 
edge of  the  value  of  a  plant  such  as  is  in 
controversy,  and  the  reasons  given  for  their 
(pinions  as  to  Its  value  are  far  from  satisfac- 
tory, while  others  of  the  witnesses,  who 
exhibit  the  greatest  knowledge  of  the  val- 
ue of  such  property,  are  servants  or  con- 
nected virlth  the  appellant  company,  and  it 
might  be  considered  that  their  Judgment  as 
to  its  value  was  influenced  by  partisanship 
for  the  appellant.  It  Is  furthermore  appar- 
ent that  any  opinion  as  to  the  value  of  this 
property  must  be  largely  speculative,  as  its 
value,  at  the  time  at  which  it  should  be  es- 
timated, is  largely  dependent  upon  political 
conditions,  the  probability  of  the  manufac- 
ture of  distilled  spirits  being  prohibited  at 
an  early  date,  and  the  use  for  which  the 
property  thereafter  might  be  desired  for  any 
other  purpose,  and  to  what  other  purpose 
it  could  be  profitably  employed,  situated  as 
it  is,  with  reference  to  population  and  trans- 
portation. 

There  are  various  definitions  of  the  term 
"fair  cash  value,"  as  used  in  section  172  of 
the  Constitntlon,  and  section  4020,  Kentucky 
Statutes,  growing  out  of  the  various  adjudi- 
cations of  the  courts  in  various  states,  as 
this  term  appears  in  the  taxing  laws  of 
many  states,  or  words  having  the  same  mean- 
ing and  intendment.    The  Constitution  and 
lawmakers,  however,  have  defined  its  mean- 
ing as  vplled  to  assessment  of  property  fer 
taxation  in  this  state  by  the  further  provl- 
sloDS  of  the  sections,  supra.    They  provide 
that  in  arriving  at  the  "fair  cash  value"  of 
property  for  taxation  purposes  that  it  atttill 
be  "estimated  at  the  price  it  would  bring  at 
a  fair  voluntary  sale."     This  excludes  the 
Idea  of  estimating  the  value  of  the  property 
at  such  a  price  as  it  would  bring  at  a  forced 
or  Involuntary  sale,  but  it  makes  necessary 
the  oootemplatlon  for  the  sale  provided  for, 
the  wlUlngnesB  of  the  owner  to  sell,  and  the 
mesence  of  one  desiring  to  buy,  and  in  es- 
timating its  value  such  conditions  must  be 
contemplated.     Where  articles  of  property 
are  of  common  use,  and  where  sales  of  such 
are  being  continuously  made,  It  is  easy  to  ar- 


rive at  the  fair  cash  value  of  articles  of  rijn- 
ilar  character  by  comparison  with  the  values 
which  the  artldes  sold  for  brought  at  fair 
voluntary  sales,  but  it  Is  apparent  that  la 
the  case  of  a  modem  plant  for  the  distillation 
of  spirituous  liqnors  it  is  dlfiicnlt  to  deter- 
mine the  value,  because  of  infrequency  of 
sales  of  such  species  of  property,  the  limited 
number  of  persons  who  have  the  financial 
abUlty  to  become  purchasers,  and  the  small 
number  of  MuHi  plants,  In  comparison  with 
many  other  species  of  property  and  the  dls- 
sintilarlty  in  the  sise  and  equipment  of  the 
various  plants.  Th^r  values  are  not,  and 
cannot  be,  matters  of  knowledge  within  the 
grasp  of  many  persons.  In  such  cases,  the 
assessors,  as  well  as  all  other  persons  hav- 
ing taxing  authority,  tn  arriving  at  the  fair 
cash  value  of  the  property  must  necessarily 
take  into  consideration  the  conditions  and 
circumstances  which  surround  eodi  particu- 
lar case,  including  the  extent  and  location 
of  the  property,  its  accessibility  to  market, 
transportation  facilities,  cost  of  equipment 
and  construction,  if  recent,  its  adaptability 
for  its  purpose,  and  every  element,  which 
will  have  an  influence  in  appreciating  or  de- 
predating its  value,  and  thus  with  the  best 
light  attainable  determine  Its  fair  cash  val- 
ue as  contemplated  by  the  Constitntlon  and 
statutes.  Coal  dc  Iron  Co.  v.  County  Gommls- 
Bloners,  2%  Pa.  MO,  79  Atl.  100;  Morgan's 
L.  &  T.  K.  ft  S.  S.  Ca  V.  Board  of  Reviewers. 
41  La.  Ann.  1156;  Board  of  Assessors  v. 
Central  R.  Co.,  48  N.  J.  Law,  146,  4  Atl.  678, 
607;  Bradley  v.  Hooker,  175  Mass.  145,  56 
N.  E.  848;  New  York  State  v.  Barker,  179 
TT.  S.  285,  21  Sup.  Ct.  121,  46  L.  Ed.  190; 
National  Bank  of  Commerce  v.  New  Bedford, 
175  Mass.  261,  56  N.  B.  288.  Taking  into 
consideration  all  of  the  conditions  and  cir- 
cumstances In  evidence,  and  giving  that  con- 
sideration to  the  opinion  of  the  circuit  Judge 
to  which  it  is  Justly  entitled  from  his  ac- 
quaintance with  the  witnesses,  and  their  re- 
spective degrees  of  Intelligence  and  probity 
and  means  of  Information,  there  appears  to 
be  no  reason  for  disturbing  his  Judgment 
to  the  effect  that  the  property,  upon  the  1st 
day  of  September,  1915,  was  of  the  fiiir  cash 
value  of  $75,000,  although  It  Is  difficult  to 
separate  the  conditions  then  existing  from 
those  of  the  present. 

[4-1]  (b)  The  second  contention  of  appellant 
Is  that  $75,000  is  an  excessive  assessment  of 
Its  property,  because,  if  it  should  be  assessed 
at  such  sum  for  taxation,  although  it  might 
be  its  fair  cash  value,  that  the  remaining 
property  in  the  county,  being  assessed  for 
taxation  at  only  60  per  centum  of  its  fair 
cash  value  or  less,  would  result  in  an  uncon- 
stitutional discrimination  against  the  proper- 
ty of  the  appellant.  All  of  the  witnesses, 
including  the  county  assessor,  agree  that  real 
property  in  Henry  county  was  uniformly  and 
systematically  valued  and  assessed  by  the 
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assessor  and  the  county  board  of  supervisors 
for  taxation  purposes,  for  the  year  1916,  at  a 
sum  which  would  not  exceed  60  per  centum 
•of  its  fair  cash  value,  estimated  at  the  price 
it  would  bring  at  a  fair  voluntary  sale,  and 
that  such  had  been  the  uniform  practice  and 
custom  with  the  assessing  authorities  In  the 
-county  for  a  long  time  theretofore.  In  fact 
much  of  the  evidence  tends  to  prove  that  the 
property  in  the  county  was  uniformly  and 
systematically  valued  and  assessed  for  taxa- 
tion at  a  per  centum  of  Its  value  much  less 
than  60  per  centum,  as  alleged  by  appellant 
Hence  the  action  of  the  assessor  and  the 
board  of  supervisors  with  reference  to  all 
other  property  In  the  county  and  the  judg- 
ment of  the  court,  with  reference  to  appel- 
lant's property,  presents  the  following  state 
of  case:  The  judgment  of  the  circuit  court 
■was  that  the  fair  cash  value  of  the  appel- 
lant's property,  esUmated  at  the  price  it 
would  bring  at  a  fair  voluntary  sale,  as  of 
the  1st  day  of .  September,  1915,  was  |75,- 
000,  and  directed  that  it  be  assessed  at  that 
sum  for  taxation  for  all  purposes,  while  all 
■of  the  other  property  in  the  county,  for  the 
same  year,  and  for  the  same  purposes,  is  as- 
sessed, not  at  Its  fair  cash  value,  but  at  only 
4iO  per  centum  of  it  or  less.  The  same  rate 
-of  taxation  for  state,  county,  roads,  schools, 
■and  all  other  purposes  is  imposed  upon  the 
property  of  appellant  as  upon  the.  other  prop- 
erty in  the  county.  Sections  171,  172,  and 
174,  of  the  Constitution,  so  far  as  they  bear 
upon  the  question  under  consideration,  are 
as  follows:    Section  171: 

"The  General  Assembly  shall  provide  by  law 
an  annual  tax,  which  with  other  resources  shall 
.«be  su£Scient  to  defray  the  estimated  expenses  of 
the  commonwealth  for  each  fiscal  year.  Taxes 
shall  be  levied  and  collected  for  public  purposes, 
only.  They  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  territorial  Umits 
of  the  authority  levying  the  tax;  and  all  taxes 
shall  be  levied  and  collected  by  general  laws." 

Section  172: 

"All  property,  not  exempted  from  taxation  by 
this  Constitution  shall  be  assessed  for  taxation 
at  its  fair  cash  value,  estimated  at  the  price  it 
would  bring  at  a  fair  voluntary  sale." 

Section  174: 

"All  property,  whether  owned  by  natural  per- 
sons or  corporations,  shall  be  taxed  in  pro- 
portion to  its  value,  unless  exempted  by  this 
Constitution.'' 

These  sections  of  the  Constitution  not  only 
require  that  the  rate  of  taxation  upon  all 
property  shall  be  uniform,  but  it  Just  as 
emphatically  demands  and  requires  that  the 
burden  of  taxation  upon  all  property  shall 
be  equal,  that  Is,  as  In  the  language  of  sec- 
tion 174,  supra,  it  "shall  be  taxed  in  pro- 
portion to  its  value."  In  order- that  taxes 
levied  shall  be  lawful  and  have  the  sanction 
of  the  Constitution,  it  is  essential  that,  the 
burden  which  it  imposes  shall  have  the  nec- 
essary virtue  of  equality  as  that  it  shall  be 
uniform.,  Spalding,  Tax  Collector,  v.  HIII, 
86  Ky.  656,  7  8.  W.  27,  9  Ky.  Law  Bep.  852; 


Uoltzhauer  v.  aty  of  Newport,  94  Ky.  396, 
22  S.  W.  752,  15  Ky.  Law  Rep.  188;  Hager 
V.  Walker,  etc.,  128  Ky.  1,  107  S.  W.  254,  32 
Ky.  Law  Rep.  748,  15  L.  R.  A,  (N.  S.)  195, 
129  Am.  St.  Rep.  238.  The  essential  of  equali- 
ty in  taxation  was  one  of  the  fundamental 
rules  of  taxiatlon  in  this  state  before  the 
adoption  of  the  present  Constitution,  and  the 
constitutional  requirement  has  only  empha- 
sized the  principle  theretofore  followed  in 
the  levying  of  all  taxes.  Lexington  v.  Mc- 
Quillan, 9  Dana,  613,  35  Am.  Dec.  150;  How- 
ell V.  Bristol,  8  Bush,  493;  Preston  v.  Ro- 
berta, 12  Bush,  570;  Pearswi  v.  Zable,  78  Ky. 
170;  Walton  v.  BUey,  85  Ky.  413,  3  S.  W. 
606,  9  Ky.  Law  Bep.  29;  Marshall  r.  Dono- 
van, 10  Bash,  681;  Bullitt  v.  City  of  Padu- 
cah,  3  S.  W.  802,  8  Ky.  Law  Bep.  870;  Smith 
V.  Louisville,  6  S.  W.  911,  9  Ky.  Law  Bep. 
779;  Rankin  v.  CSty  of  Henderson,  7  8.  W. 
174,  9  Ky.  Law  Rep.  861 ;  SimraU  v.  City  of 
Covington,  14  S.  W.  869,  12  Ky.  Law  Rep. 
404 ;  Schuster  v.  City  of  Louisville,  80  S.  W. 
689,  28  Ky.  Law  Rep.  588. 

Where  the  same  rate  of  taxation  per  hun- 
dred in  value  is  imposed  upon  all  property, 
and  the  property  owned  by  one  individual 
Is  valued  for  taxation  at  its  full  value,  while 
the  property  of  all  others  Is  valued  by  the 
assessing  authorities  at  50  or  60  per  centum 
of  its  value,  argument  is  not  required  to  dem- 
onstrate that  the  Individual  whose  property 
is  assessed  at  its  full  value  suffers  an  nn- 
lawfnl  discrimination,  and  that  the  constitu- 
tional essential  of  equality  is  violated.  In 
that  such  individual  is  required  to  bear  an 
unjust  proportion  of  the  tax  burdens.  We 
do  not  pretend  that  an  absolute'  equality  is 
essential  to  the  validity  of  a  tax  assessment. 
The  experience  of  all  time  has  conclusively 
demonstrated  that  absolute  equality  cannot 
be  attained.  A  contention  that  absolute 
equality  could  be  attained  or  that  such  is 
necessary  would  be  the  mere  musing  of  a 
dreamer.  What  the  Constitution  and  statute 
contemplates  is  a  practical  equality  as  near 
as  may  be.  If  the  assessing  authorities 
would  comply  with  the  Constitution  and  stat- 
utes upon  the  subject,  practical  equality 
would  be  the  result  The  statute  requires  the 
assessor  and  the  board  of  supervisors  of  a 
county  to  assess  the  property  at  Its  "tair 
cash  value,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale."  If  thte  were 
the  result  <rf  their  labors,  then  when  the 
state  board  of  equalissation  should  equalize 
the  assessments  between  all  of  the  conntiea, 
each  of  which  Is  considered  as  the  unit  of 
taxation,  practical  equality  in  taxation  would 
necessarily  result  If  the  property  of  the 
appellant  had  been  assessed  and  equalized 
for  taxation  at  60  per  centum  of  its  fair 
cash  value,  as  the  other  property  in  the  coun- 
ty was',  then  the  action  of  the  state  board 
of  equalization,  if  it  should  raise  the  assess- 
ment of  the  property  in  the  county  to  its 
fair  cash  value  would  establish  equality  be- 


Digitized  by  LjOOQI€ 


Ky.)       EMINENCE  DISTILLERY  CO.  v.  HENRT  OOUNTT  BOARD  OF  SUP'RS       351 


tween  all  the  taxpayers,  bat  with  the  prop- 
erty of  the  appellant  assessed  at  its  full  val- 
ue, and  the  other  property  In  the  county  as- 
sessed at  60  per  centum  of  Its  value,  an> 
action  taken  by  the  board  of  equalization  In 
its  attempt  to  equalize  the  assessments  be- 
tween the  various  countlea  of  the  state  would 
still  leave  the  appellant's  property  discrimi- 
nated against,  as  the  state  board  of  equali- 
zation can  only  act  upon  the  property  of  a 
county  as  a  whole.  This  question  was  under 
consideration  In  Randell  v.  City  of  Bridge- 
port, 63  Conn.  321,  28  Atl.  523,  where  the 
Connecticut  Supreme  Court  of  Errors  said: 
"There  are  two  wa^s  in  which  a  taxpayer  may 
be  wronged  in  levyms  taxes.  An  assessment 
may  conform  to  the  statute  generally,  and  the 
individual  may  be  assessed  in  excess  of  the  stat- 
utory requirement.  A  wrong  of  that  description 
is  easily  redressed.  But  when  the  town  disre- 
gards the  statute  and  establishes  a  rule  of  its 
own,  assessing  the  property  at  one-half  of  its 
actual  value,  and  then  assesses  an  individual  at 
the  full  value  of  the  property,  while  the  injury 
is  the  same  the  application  of  the  remedy  be- 
comes more  complicated.  Practically  the  only 
way  to  redress  the  wrong  is  to  reduce  the  as- 
sessment ;  and  that  makes  the  court  seem  to  dis- 
regard the  statute;  while  if  the  wrong  is  not  re- 
dressed there  is  a  denial  of  justice;  and  the 
court  practically  ignores  the  statute  {jiving  an 
aggrieved  party  an  appeal,  and  practically  ig- 
nores the  statute  which  provides  that  'said  court 
shall  have  power  to  grant  such  relief  as  shall 
to  justice  and  equity  appertain.'  •  •  ♦  Un- 
der the  circumstances,  we  do  not  hesitate  to 
choose  the  former  and  to  redress  the  wrong. 
We  are  not  without  precedents  for  this.  Coche- 
oo  Co.  V.  Strafford,  61  N.  H.  455;  Manchester 
Mills  V.  Manchester,  58  N.  H.  38.'' 

The  Constltatlon  of  Ohio  (article  12,  12) 
provides  that  laws  shall  be  passed,  taxing 
by  a  uniform  rule  all  moneys,  credits,  etc., 
and  also  all  the  real  and  personal  property 
according  to  its  'true  value  in  money."  In 
Exchange  Bank  of  Columbus  v.  Hines,  3 
Ohio  St.  15,  as  quoted  in  CTummings  t. 
National  Bank,  101  U.  S.  153,  26  L.  Ed.  903, 
the  court  said: 

"Taxing  by  a  uniform  rule  requires  uniform- 
ity, not  only  in  the  rate  of  taxation,  but  also 
uniformity  in  the  mode  of  assessment  upon  the 
taxable  valuation.  Uniformity  in  taxing  implies 
equality  in  the  burden  of  taxation,  and  this 
<!qnality  of  burden  cannot  exist  without  uni- 
formity in  the  mode  of  the  assessment,  as  well 
as  in  the  rate  of  taxation.  •  •  •  But  uni- 
formity in  the  rule  required  by  the  Constitution 
does  not  stop  here.  It  must  be  extended  to  all 
property  subject  to  taxation,  so  that  all  property 
must  be  taxed  alike,  equally,  which  is  taxing 
by  a  uniform  rule." 

In  Bureau  County  r.  Bailroad  Co.,  44  111. 
229,  the  court  held: 

The  rule  of  unifonnity  of  taxation  pre- 
scribed by  the  Constitution  requires  that  one 
person  shall  not  be  compelled  to  pay  a  greater 
proportion  of  the  taxes  according  to  the  value 
of  his  property  than  another. 

The  Justice  of  this  rale  is  so  self-evident 
tliat  no  coort,  so  far  as  we  know,  has  ever 
held  to  the  contrary,  under  any  Constitution 
or  statute  which  prescribes  uniformity  and 
equality  in  laying  the  tax  burdens.  In  the 
litstant  case,  the  facts  being  undisputed  that 


the  property  of  appellant  has  been  discrim- 
inated against,  as  heretofore  stated,  the  only 
question  left  for  determination  is.  What  rem- 
edy shall  be  applied  to  redress  the  grievance? 
Previous  to  the  enactment  of  the  act  of 
Mar(^  15,  1894  (Laws  1894,  c.  79),  permitting 
an  appeal  by  an  aggrieved  taxpayer  from 
the  assessment  made  by  the  board  of  super- 
visors to  the  county  Judge,  It  was  held  by 
this  court  in  Ward  v.  Beale,  91  Ky.  00,  14 
S.  W.  967,  12  Ky.  Law  Rep.  671,  that  there 
was  no  power  to  correct  an  assessment  made 
upon  property  after  the  board  of  supervisors 
had  acted  upon  it,  and  after  the  enactment 
of  the  act  of  March  15,  1894,  it  was  hdd, 
in  Marion  County  v.  Wilson,  supra,  and  Roy- 
er  Wheel  Co.  t.  Taylor  County,  etc.,  104  Ky. 
741,  47  S.  W.  876,  20  Ky.  Law  Rep.  904,  that 
the  only  remedy,  whidi  an  aggrieved  taxpay- 
er had  on  account  of  an  excessive  valuation  of 
his  property  for  taxation  was  an  appeal  to 
the  county  Judge  from  the  action  of  the  board 
of  supervisors.  Hence,  under  the  present 
statute,  section  4128,  supra,  his  remedy  for  an 
excessive  valuation  would  be  confined  to  the 
appeals  therein  provided  for.  This  remedy 
the  appellant  has,  in  the  present  instance.  In- 
voked. It  is  very  dear  that  the  circuit  court 
and  this  court  are  authorized  to  revise  an  as- 
sessment and  to  reduce  an  assessment  of 
property  to  its  fair  cash  value,  which  the  cir- 
cuit court  did ;  but  should  it  have  gone  fur- 
ther and  given  the  appellant  complete  relief 
and  remedied  the  wrong  which  was  done  it  by 
reducing  the  amount  at  which  the  property 
should  be  valued  for  taxation  to  a  sum  less 
than  its  fair  cash  value,  so  as  to  have  estab- 
lished equality  between  it  and  other  taxpay- 
ers, upon  the  ground  that  the  assessment 
made  of  the  property  at  Its  "fair  cash  value" 
was  a  violation  of  the  law  as  to  the  consti- 
tutional essential  of  equality  and  a  denial  to 
the  appellant  of  the  equal  protection  of  the 
laws  secured  to  it  by  article  1  of  the  Four- 
teenth Amendment  to  the  federal  Constitu- 
tion? Of  cour.se  the  board  of  supervisors 
could  have  remedied  the  Inequality  between 
the  assessment  of  appellant  and  that  of  other 
taxpayers  by  increasing  the  assessment  of 
the  property  of  the  other  taxpayers  In  the 
coimty  to  Its  "fair  cash  value."  This,  how- 
ever, it  did  not  do.  The  quarterly  court,  cir- 
cuit court,  and  this  court  are  without  neces- 
sary powers  to  effect  the  remedy  in  that  way. 
Such  a  remedy  the  appellant  cannot  make  ef- 
fective, and  the  result  is  that  it  is  no  remedy 
at  all  as  to  it  The  only  practical  remedy 
is  to  reduce  the  assessment  of  appellant's 
property  to  60  per  centum  of  its  value,  and 
thus  make  the  burden  to  be  borne  by  it  equal 
to  that  borne  by  other  taxpayers.  The  circuit 
court  was  apparently  confronted  by  the  di- 
lemma of  either  denying  to  the  appellant  the 
equal  protection  of  the  laws  and  denying  to 
It  relief  from  any  Injury  suffered  by  it,  which 
arose  from  a  violation  of  the  Constitution  and 
statutes  of  this  state  by  the  taxing  authort 
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ties,  or  else  to  apparently  violate  the  same 
Itself  by  directing  an  assessment  of  tbe  piop- 
-erty  at  a  sum  lees  than  Its  fair  cash  value,  at 
which  sum  both  tbe  Constitution  and  statute 
requires  all  property  to  be  assessed  for  tax- 
ation.  Other  courts  In  various  Jurisdictions 
have  been  confronted  with  the  same  perplex- 
ing questl<Hi,  as  in  Randell  v.  City  of  Bridge- 
port, supra;  Cocheco  Co.  v.  Strafford,  supra; 
Manchester  Mills  v.  Manchester,  supra; 
Cummlngs  v.  National  Bank,  101  U.  S.  153, 
25  L.  Ed.  903 ;  Ex  parte  Ft.  Smith,  etc.,  Bridge 
Co.,  62  Ark.  461,  36  S.  W.  1060;  Bureau 
Oounty  T.  RaUroad  Co.,  44  111.  229;  O.,  B. 
&  Q.  Ry.  Co.  V.  Commissioners,  64  Kan.  781, 
39  Pac.  1039 ;  Lively  v.  M.,  T.  '&  K.  By.  Co., 
102  Tex.  545,  120  S.  W.  852;  Taylor  v.  L.  & 
N.  R.  R.  Co.,  88  Fed.  355,  31  C.  C.  A.  537; 
Dundee  Mortgage  Trust  Coi  v.  Parrlsh  (C.  O.) 
24  Fed.  197;  and  the  late  cases  of  Greene, 
«t&,  r.  Ia  &  I.  R.  R.  Co.,  244  U.  S.  499,  37 
Sup.  Ct.  673,  61  L.  Ed.  1280;  Greene  v.  Louis- 
ville Railway  Co.,  244  U.  S.  490,  37  Sup.  Ct 
673,  61  L.  Ed.  1280;  Greene  v.  L.  &  N.  R.  R. 
Co.,  244  U.  S.  522,  37  Sup.  Ct  683,  61  L.  Ed. 
1291 ;  I.  C.  R.  R.  Co.  v.  Greene,  244  D.  S.  556, 
37  Sup.  Ct.  697,  61  L.  Ed.  1309.  In  the  great- 
er number  of  these  cases,  the  method  adopted 
to  remedy  the  grievance  was  by  an  applica- 
tion to  a  court  of  equity  for  an  Injunction 
against  the  taxing  authorities.  In  all  of  the 
above  cases  It  was  held  that,  although  tbe 
law  of  the  state  in  which  they  arose  provid- 
ed that  the  property  should  be  assessed  for 
taxation  at  its  "fair  cash  value,"  "true  val- 
ue," or  "actual  value,"  where  an  Individual 
had  been  discriminated  against  by  assess- 
ing his  property  for  taxation  at  its  "fair 
cash  value,"  "actual  value,"  or  "true  value," 
and  the  other  property  within  the  taxing  dis- 
trict was  assessed  at  one-fourth  or  one-half 
or  two-thirds  of  Its  value,  relief  would  be 
afforded  the  individual  by  enjoining  the  col- 
lecticm  of  so  much  of  the  taxes  assessed  as 
were  more  than  the  complaining  party's  Just 
proportion  of  taxes,  after  assessing  his  prop- 
erty at  the  same  per  centum  of  Its  value  as 
the  other  property  in  the  district,  or,  where 
an  appeal  lay  from  the  action  of  the  taxing 
authorities,  by  reducing  the  valuation  of  his 
property  for  taxation  to  the  same  proportion 
of  its  value  as  the  other  property  had  been 
valued  for  taxation.  Discussing  the  question 
under  consideration,  In  Greene  v.  Louisville 
&  Interurban  Railway  Co.,  supra,  Oie  court 
said: 

"It  ie  equally  plain  that  It  makes  no  differ- 
ence what  basis  of  valuation— that  is,  what  per- 
centage of  full  value  may  be  adopted — provided 
it  be  applied  to  all  alike.  The  adoption  of  full 
value  has  no  different  effect  in  distributing  the 
burden  than  would  be  gained  by  adopting  75 
per  cent,  or  50  per  cent,  or  even  10  per  cent,  as 
the  basis,  so  long  as  either  was  applied  uniform- 
ly. The  only  difference  would  be  that  suppos- 
ing the  requirements  of  the  treasury  remained 
constant,  the  rate  of  taxation  would  have  to  be 
Increased  as  the  percentapre  of  valuation  was  re- 
duced. Therefore  the  principal,  if  not  the  sole, 
reason  for  adopting  fair  cash  value'  as  the 
standard  for  valuation  ia  as  a  convenient  means 


to  an  md,  the  end  being  egitial  taxation;  but 
if  the  standard  be  systematically  departed  from 
with  respect  to  certain  classes  of  property, 
while  applied  to  all  ottier  property,  it  does  not 
serve,  but  frustrates  the  very  object  it  was  de- 
signed to  accomplish.  It  follows  that  the  duty 
to  assess  at  full  value  cannot  be  supreme  in 
all  cases,  but  must  yield  where  necessary  to 
avoid  d^eating  its  own  purpose." 

In  Taylor  v.  L.  &  M.  R.  B.  Co.,  88  Fed. 
350,  31  C.  C.  A.  537,  discussing  the  same  ques- 
tion, tbe  court  said: 

"The  court  is  placed  in  a  dilemma  from  which 
it  can  only  escape  by  taking  that  path,  which, 
while  it  involves  a  nominal  departure  from  the 
letter  of  the  law,  does  injury  to  no  one,  and  se- 
cures that  uniformity  of  tax  burden,  which  was 
the  sole  end  of  the  Constitution.  To  hold  oth- 
erwise is  to  make  the  restrictions  of  the  Con- 
stitution instruments  for  defeating  the  very  pur- 
pose that  they  were  intended  to  subserve.  It 
IS  to  stick  in  the  bark,  and  to  be  blind  to  the 
substance  of  things.  It  is  to  sacrifice  justice 
to  its  incident" 

In  Bx  parte  Ft  Smith,  etc  Bridge  Co., 
supra,  tbe  statute  of  the  state  required  tbat 
the  property  should  be  assessed  at  its  "true 
market  value"  In  money.  Tbe  complaining 
party's  property  was  assessed  at  Its  market 
value,  but  tbe  otber  property  in  the  taxing 
district  was  assessed  at  only  60  per  cent  of 
its  value.  The  court  ordered  the  aasessmmt 
reduced  one-half,  as  it  had  no  power  to  have 
tbe  assessment  of  tbe  other  property  In  the 
county  raised  to  its  market  valn&  Tbe  court 
said: 

"It  may  be  said  that,  inasmuch  as  its  proper- 
ty was  not  assessed  above  its  true  value,  it  had 
no  right  to  complain,  but  this  is  not  true.  It 
had  the  right  to  demand  that  no  unequal  burden 
be  imposed  upon  it  by  taxation." 

It  will  be  observed  tbat  In  the  scheme  of 
taxation  provided  for  by  our  Constitution 
and  by  tbe  statutes  made  for  the  purpose  of 
carrying  its  provisions  into  effect  the  chief 
fundamental  essential  of  all  tbe  laws,  which 
we  have  upon  the  subject  of  taxation  Is  that 
tbe  burden  of  taxation  shall  be  borne  by  all 
alike,  or.  In  other  words,  equality  In  tbe  im- 
position of  such  burdens  shall  exist  It  might 
be  Insisted  that  the  circuit  court  and  this 
court  under  section  4128,  supra.  Is  simply  an 
assessor,  and  that  relief  from  any  inequali- 
ties of  taxation  such  as  are  presented  in  the 
instant  case  could  only  be  secured  by  some 
other  mode  or  some  other  remedy,  but  the 
statute  provides  that  an  appeal  may  lie  when 
any  taxpayer  feels  himself  aggrieved  by  the 
action  of  tbe  board  of  supervisors  on  account 
of  any  failure  of  duty  on  their  part,  and,  be- 
sides, it  is  also  fruitless  to  take  two  bites  at 
one  cherry.  Hence  the  circuit  court  was  In 
error  when,  after  It  found  the  "fair  cash 
value"  of  the  property  of  appellant  to  be  of 
the  value  of  $75,000,  in  failing  to  reduce  such 
valuation  for  taxation  to  60  per  coitum  of 
its  value,  or  $45,000,  so  as  to  cause  it  to  be 
assessed  for  taxaticm  upon  the  same  percent- 
age of  value  as  tbe  other  property  In  the 
county  was  assessed  for  taxation,  as  It  bad 
no  other  means  of  redressing  tbe  grievance 
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«t.  wU«b .  aMiellaat  luatly  (xxnplaixted,  and 
■ocb  action  conld  raanlt  in  lajiury  to  no  one. 
It  la  theiefore  ordered  tbat  the  Judgment 
be  reversed  and  cause  remanded,  -vrlth  dlrec- 
tioas  to  proceed  In  accordance  witb  this  oi^n- 
ton. 


GAT  T.  AMEKICAN  TEADINQ  CO. 
(Oourt  of  Appeals  of  Kentucky.    Feb.  6,  1818.) 

1.  CoapoRATiotTB    «=»345    —    CoBPOBATioir'a 
Creoitobs  wikh  Dnnorois— BnscT. 

Agreement  between  the  F.  bank,  acting  for 
itself  and  other  creditors  of  the  A.  company,  of 
the  first  part,  and  G.  and  three  others,  the  only 
solvent  directors  of  the  A.  company,  of  the 
second  part,  reciting  indebtedness  of  the  A.  com- 
pany on  notes  to  F.  in  a  certain  amount  and  to 
others  in  other  amounts,  on  which  said  directors 
were  liable,  in  various  sums,  as  sureties,  provid- 
ing that  said  directors  should  pay,  in  equal 
proportion,  a  certain  amount,  wiiich  should  be 
applied  first  to  extinguishing  the  claims  of  the 
other  creditors,  and  then  to  reduction  of  the 
claim  of  the  F.  bank,  and  that  thereupon  said 
directors  should  be  discharged  from  all  liability 
to  said  bank,  and  the  assets  of  the  A.  company 
should  be  collected  and  applied  to  the  remaining 
indebtedness,  prevents  G.,  when  sued  on  his  in- 
debtedness to  the  A.  company,  part  of  its  as- 
sets, from  setting  off  his  payment  under  the 
agreemeat;  and  tnia  though  at  the  time  of  the 
agreement  he  did  not  Iniow  he  was  indebted  to 
it:  as  this  would  prevent  the  assets  being  ap- 
plied as  agreed,  and  would  give  him  an  advan- 
tage over  tlie  other  directora,  put  on  the  same 
footing  by  the  agreement. 

2.  COEPOBATIOWS  ^=>186  —  Aqbeeuent  wrTHi 
STOCKHOLDEBS— KXFENSES. 

Under  agreement  between  a  corporation  and 
each  of  its  stockholders  that  each  should  handle 
hemp  for  it,  and  should  be  treated  exactly  alike 
and  the  dealings  between  them  should  be  on  the 
same  terms,  all  but  one  keeping  account  of,  and 
being  allowed  for,  expenditures  for  telephoning, 
tdegrapking,  and  loeal  trips  for  the  company, 
the  other  should  be  allowed  for  like  expenm- 
tures  though  he  had  not  kept  account  thereof,  he 
testifying  to  have  expended  at  least  a  certain 
amount  therefor. 

Appeal  from  Cirenlt  Court,  Fayette  County. 

Action  by  tbe  American  Trading  Company 
aKalnst  David  S.  Gay.  From  the  Judgment, 
defendant  prosecutes  an  appeal,  and  plain- 
tiff a  cross-appeal.  Affirmed  in  part ;  and  In 
part  reversed,  with  directions. 

George  C.  Webb,  of  Lexington,  for  appel- 
lant George  R,  Hunt,  of  Lexington,  and 
Wallace  &  Harriss,  of  Versailles,  for  appellee. 

CARROLL,  J.  In  1902  the  American  Trad- 
ing Company,  a  corporation,  was  organized 
lot  the  purpose  of  buying  and  selling  hemp 
and  hemp  seed.  In  December,  1905,  the  cor- 
poration entered  into  a  written  agreement 
with  each  of  the  incorporators,  including  the 
appellant.  Gay,  the  agreements  being  similar 
in  their  terms  and  conditions.  The  contract 
^th  Gay  stipulated  that  he  had  subscribed 
for  130  shares  of  the  capital  stock  of  the  com- 
pany, and  had  agreed  to  pay  therefor  flOO 
per  share  as  called  on.  As  a  further  consld- 
ention  Gay  leased  to  the  company  his  hemp 


factory.at  Windieater  and  the  aytturtenasctta 
connected  therewith  for  two  years  frjom  Jan- 
uary 1,  1906,  and  alao  assigned  tO'  it  his  pur- 
chases of  hemp.  It  was  further  agreed  tbat 
Gay  should,  during  the  term  of  the  lease,  con- 
duct for  the  company,  subject  to  its  direction, 
the  Hemp  business  at  Us  plant,  and  in  all 
respects  act  as  the  agent  of  the  company  in 
the  omduct  of  its  business,  which  It  carried 
on  at  his  place.  He  vaa  to  pay  all  the  ex- 
penses of  the  business  so  conducted  by  him 
as  agent,  not  Including  the  purchase  price  of 
hemp,  and  as  compensation  for  his  services 
was  to  be  paid  by  the  company  a  stipulated 
price.  During  the  existence  of  the  lease  Gay 
agreed  that  he  would  not  engage  in  the  hemp 
business  on  Us  own  account  or  with  any 
other  person,  and  it  was  further  provided 
that  Gay  should,  on  January  1,  1906,  deliver 
to  the  company  all  hemp  he  then .  bad  on 
hand,  or  the  produce  of  creeps  prior  to  1906, 
and  the  cnnpany  agreed  to  accept  same  and 
pay  therefor  certain  prices  stipulated  in  the 
contract  Pursuant  to  this  agreement  Gay 
and  the  other  parties  purchased  and  handled 
hemp  and  seed  for  the  company,  and  at  the 
expiration  of  the  term  fixed  In  the  contract  It 
was  renewed  from  time  to  time  and  conttn^ 
ued  until  and  during  the  year  1909.  Whether 
it  was  renewed  or  continued  for  the  year 
1910  Is  In  dispute. 

It  appears  that  during  the  first  years  of 
its  existence  the  company  made  considerable 
money,  but  beginning  In  1909  it  had  some 
financial  difficulties,  and,  finally  becoming  in- 
solvent, it  quit  business  in  1911.  In  1912  the 
trading  company  brought  this  suit  against 
Gay,  seeking  to  recover  from  him,  on  account 
of  various  items  of  alleged  indebtedness 
growing  out  of  the  contract  before  mentioned, 
a  balance  of  $9,456.80,  alleged  to  be  doe  it. 
Accompanying  the  petition  is  an  itemized  ac- 
count extending  from  January  2,  1906,  to 
May  31, 1911,  showing  the  items  of  indebted- 
ness alleged  to  be  dne  from  Gay  and  the  cred- 
its to  which  it  was  alleged  he  was  entitled, 
leaving  a  balance  as  above  stated.  In  his 
answer  Gay  admitted  the  execution  of  the 
contract  and  the  correctness  of  the  charges 
against  him  in  the  itemized  account  filed  in 
the  petition,  except  he  averred  that  the 
charge  of  23,359  pounds  of  hackled  tow  at 
$1,226.34  was  incorrect  as  to  the  number  of 
pounds  and  the  price  at  which  it  was  sold, 
and  tbat  the  charge  should  have  been  $1,236.- 
95  In  place  of  $1,226.34.  He  claimed,  how- 
ever, that  there  should  be  deducted  from  this 
$1,236.95  freight,  Insurance,  taxes,  and  ex- 
IDenses,  amounting  to  $461.68,  leaving  a  bal- 
ance due  of  $775.27.  In  his  answer  Gay  also 
asserted,  by  way  of  set-off  and  counterclaim 
against  the  trading  company,  a  claim  for  $18,- 
227  (m  account  of  certain  debts  which  he 
paid,  as  he  alleged,  as  surety  for  the  trading 
company;   and  the  issues  in  respect  to  this 
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Item  will  be>  treated  separately  later  in  tbe 
opinion.  An  amended  answer,  set-off,  and 
counterclaim  was  tendered,  and  objection  to 
the  filing  thereof  overruled.  Complaint  Is 
made  that  the  court  committed  error  in  allow- 
ing this  amended  pleading  to  be  filed,  bat  In 
Ticw  of  the  wide  discretion  allowed  as  to  the 
filing  of  amended  pleadings,  we  are  not  dis- 
posed to  hold  that  the  court  abased  its  dis- 
cretion in  permitting  this  amendment  to  be 
filed.  In  this  pleading  it  was  set  up  that 
identical  contracts  were  entered  Into  at  the 
same  time  between  the  trading  company,  of 
the  one  part,  and  Oay,  Nelson,  Logan  Bros. 
&  Haggin,  Scott,  Scott  Bros.,  the  American 
Hemp  Company,  Loughrldge  A  Rogers,  N. 
Ford  Brent,  and  George  Cogar,  of  the  other 
part;  that  tbe  persons  named  were  the  only 
stockholders  in  the  company,  and  that  it  was 
agreed  between  It  and  all  of  said  parties  that 
each  of  them  shonld  handle  hemp  for  it  and 
be  treated  exactly  alike  and  the  dealings  be- 
tween it  and  each  of  them  should  be  upon  the 
same  terms.  In  respect  to  the  credits  other 
than  those  allowed  him  in  the  petition  filed  by 
the  trading  company,  he  said  that  he  was  enr 
tltled  to  the  following  credits:  (1)  $461.68  on 
account  of  freight,  insarance,  and  expenses, 
against  the  sum  of  $1,226.34  with  which  he 
was  charged  in  the  petition  on  account  of 
toW;  (2)  $1,369.37,  or  1  cent  per  pound  for 
136,937  pounds  of  tow;  (3)  that  he  was  charg- 
ed In  tbe  petition  with  $906.08  on  account  of 
Hanover  Cord  Company;  $1,283.37,  claim  of 
Columbia  Rope  Company;  and  $88.42,  cm  ac- 
count of  Kentucky  River  Mills  Company,  or 
a  total  of  $2,278.77,  and  that  after  deducting 
therefrom  the  sum  of  $1,395.35  on  account 
of  expenses,  there  was  a  balance  of  $883.43, 
which  he  paid  on  July  3, 1911,  to  the  Fayette 
National  Bank,  to  which  sum  he  was  entitled 
as  a  credit;  (4)  $1,097.25  for  loading  and 
hauling  hemp  and  tow;  (5)  $450,  expenses  of 
trips  to  the  East  in  the  years  1906,  1907,  and 
1908:  (6)  $150,  expenses  incurred  In  sending 
telephone  and  telegraph  messages;  (7)  $134.- 
65  for  rehandllcg  and  drying  hemp  that  had 
become  injured  by  a  flood;  (8)  $650.98,  for 
hauling  hemp;  (9)  $1,983.37,  commissions  on 
hemp  and  tow  handled ;  (10)  $165,  expenses 
incurred  In  going  to  and  from  Lexington;  (11) 
$2,484.62,  on  account  of  loss  on  hemp  occa- 
sioned by  fire;  (12)  $1,042.59,  on  account  of 
tow  destroyed  In  a  fire;  making  a  total  of 
$10,826.86,  which  he  pleaded  as  a  counter- 
claim and  set-off  against  the  trading  compa- 
ny's claim  sued  on  of  $9,456.80,  and  asked  for 
judgment  over  against  it  for  the  difference 
between  these  two  stuns,  or  $1,369.06.  In  a 
reply  the  material  averments  of  this  amended 
pleading  were  controverted. 

On  a  final  hearing  of  tbe  case  the  lower 
court  adjudged  that  Oay  was  entitled  to  cred- 
its not  allowed  In  tbe  petition  for  the  follow- 
ing amounts:  (1)  On  account  of  23,359  pounds 
of  tow,  $461.67 ;  (2)  for  redrying  and  loading 


hemp  on  cars,  $668.88;  ^  tO€  trips  Baat, 
$460;  (4)  for  ighandllng  and  drying  hemp, 
$134.65;  (6)  on  account  of  insurance  claimed 
on  burnt  hemp,  $104.25;  (6)  on  account  of 
payment  to  Fayette  National  Bank  for  ware- 
house receipts,  $883 — ^making  a  total  of  $2,- 
602.40.  This  sum  the  court  deducted  from  the 
$9,456.80  sued  for  in  the  petition,  and  gave  a 
judgment  against  Oay  for  the  balanca  The 
court  also  dismissed  the  set-off  and  counter- 
claim of  Gay  for  $18,227.  From  this  judg- 
ment Gay  prosecutes-  an  appeal,  and  tbe  trad- 
ing company  a  cross-appeal. 

[1]  The  set-off  and  counterclaim  for  $18,- 
227.89,  asserted  by  Oay  against  the  trad- 
ing company,  grows  oat  of  an  agreement  en- 
tered into  on  July  4,  1911,  between  the  Fay- 
ette National  Bank,  of  the  first  part,  and 
N.  Ford  Brent,  W,  B.  Nelson,  D.  8.  Gay,  and 
Logan  Bros.  As  Haggin,  of  the  second  part. 
In  this  agreement  it  was  set  out  that  the 
American  Trading  Company  was  indebted 
to  the  bank  upon  sundry  notes  amounting 
to  about  $69,000;  that  it  was  Indebted  to 
the  First  National  Bank  on  notes  amoontlng 
to  approximately  $16,000 ;  to  the  Third  Na- 
tional Bank  on  notes  amounting  to  about 
$16,000,  the  payment  of  these  last  two  sets 
of  notes  aggregating  about  $32,000  having 
been  guaranteed  by  Brent,  Nelson,  Gay,  Lo- 
gan Bros,  ft  Haggin,  and  other  parties;  that 
the  Union  Hank  &  Traeb  Company  hdd 
notes  of  the  trading  company  amounting  to 
about  $2,760,  upon  which  Nelson  and  Scott 
were  bound;  that  N.  Ford  Brent  held  a  note 
of  tbe  trading  company  for  $4,417.59,  upon 
wbidi  all  of  the  stockholders  of  the  trading 
company  except  himself  were  bound.  It  was 
further  stipulated  in  the  contract  that  tlte 
First  NaUonal  Bank,  the  Third  National 
Bank,  the  Union  Bank,  ft  Trust  Company, 
and  Brent  should — 

"assigii  and  transfer  without  recourse  to  the 
parties  of  the  second  part  [namely,  Brent,  Nel- 
son, Gay,  and  I^ogan  Bros.  &  Ha^n]  the  pa- 
per held  by  them  respectively  as  above  set  forth 
upon  the  payment  to  them  by  the  parties  of  the 
second  part  of  the  full  indebtedness  evidencetl 
thereby ;  and  the  Fayette  National  Bank  is  to 
assign  and  transfer  to  the  parties  of  the  second 
part  without  recourse  the  said  notes  upon 
which  Logan  Bros.  &  Haggin  and  W.  B.  Nelson 
are  bound  upon  the  payment  to  it  of  the  full 
amount  of  the  Indebtedness  thereby  evidenced. 
The  total  amount  to  be  so  paid  by  the  parties  of 
the  second  part  is  approximately  $72^11.96,  of 
which  one-fourth,  or  $18,227.89,  is  to  be  paid  by 
each  of  the  parties  of  the  second  part  Said  sum 
is  to  be  paid  to  the  Fayette  National  Bank, 
which  hereby  agrees  to  turn  over  to  the  other 
named  creditors  of  the  said  American  Trading 
Company  the  amounts  coming  to  them  respec- 
tively under  this  agreement,  as  the  same  may  be 
collected." 

Another  clause  of  the  contract  qiedfled 
when  and  how  the  amounts  agreed  to  be  paid 
by  the  i)arties  of  the  second  part  Shonld  be 
paid.  In  clause  4  of  the  contract  it  was 
further  provided  that: 

"The  parties  of  the  second  part  are  to  procure 
the  passage  of  a  resolution  by  the  boardof  di- 
rectors of  Um  American  Trading  CompeBy  ap* 
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ptiatiag  Brmt  its  agent  and  attontey  in  ftiet, 
vitk  foil  power  to  coUeet  and  get  in  and  oon- 
Tert  into  monej  all  of  ita  awets  of  every  kindi 
and  as  rapidly  aa  possible.  Out  of  tbe  first  mon- 
ey realizf^  from  sucb  assets  there  shall  be  paid 
to  the  Fayette  National  Bank  an  overdraft  dne 
it  by  the  trading  company,  and  also  the  addi- 
tional sum  of  $3jp00  to  be  applied  as  a  <!redit  on 
its  said  note  of  $6,200  against  tbe  trading  com- 
pany, on  wbieh  there  is  no  indorser;  tbe  pro- 
ceeds ot  tk»  remsiniDg  asaeta  of  aaid  comptny  to 
be  applied  firat  in  satisfaction  of  any  subsist- 
ing liens  and  the  residue  to  be  prorated  upon  tbe 
unpaid  {ndd>tedness  held  by  the  Fayette  Nation- 
al Bank  aaainst  it,  the  debta  assigned  as  herein 
provided  for  to  tha  parties  of  the  second  part, 
and  any  other  valid  creditors  of  said  company, 
each  of  the  foregoing  classes  of  creditors  to  be 
entitled  to  their  portion  of  said  assets  in  the 
propoitiona  fixed  by  the  proportionate  amounts 
of  their  reapectiTe  debts,  it  being  understood 
that  the  pro  rata  coming  to  W.  B.  Nelson,  to 
l«gan  Bros.  &  Haggin,  and  to  D.  S.  Gay,  shall 
be  applied  at  once  as  received  upon  their  new 
iadebtedness  to  the  Fayette  National  Bank  aa 
created  nnder  thia  agreement." 

In  daTiM  6  It  was  set  out  tbat: 
"Vptm  making  the  payments  in  full  to  said 
B^ette  National  Bank  as  herein  provided  for, 
each  of  the  parties  of  the  aecond  part  respective- 
ly shall  be  thereby  released  and  discharged 
Rom  all  liability  of  every  sort  to  said  bank  for 
or  on  acconnt  of  any  indebtedness  of  said  com- 
pany." 

In  Mb  answer  Gay,  after  setting  ont  this 
contract,  averred  that  he,  as  surety  for  the 
trading  company  undertook  to  pay  to  the 
Fayette  National  Bank  for  the  use  of  all  the 
banks  $18,227.89,  and  that  he  was  required  to 
and  did  pay  this  amount  to  the  Fayette  Na- 
tional Bank,  and  by  reason  of  the  payment  of 
tills  smn  as  surety  for  the  trading  company, 
the  trading  company  became  and  was  Indebt- 
ed to  him  for.  this  sum,  with  Interest,  no  part 
of  which  had  been  paid.  In  Its  reply  the 
trading  company  denied  that  Gay  paid  any 
part  of  the  $18,227.89  as  surety  of  the  trad- 
ing company,  and  averred  that  this  sum  was 
paid  by  him,  and  the  same  amount  by  Brent, 
Nelson,  and  Logan  Bros.  &  Haggin  to  take  up 
certain  notes,  In  consideration  of  which  pay- 
ments the  notes  mentioned  In  the  agreements 
were  assigned  and  transferred  to  them  joint- 
ly, and  are  now  held  by  tbe^i  Jointly,  and  all 
of  said  notes  are  unpaid  and  in  full  force  and 
effect.  The  company  further  averred  that  in 
June,  1911,  the  accounts  of  Gay  with  the 
trading  company  were  audited  and  settled, 
and  it  was  agreed  that  he  owed  it  $8,230, 
which  he  promised  to  pay,  and  further 
averred  that  the  Fayette  National  Bank  was 
asiwrtliig  that  Gay,  Brent,  Nelson,  and  Logan 
Bros.  A  Haggla,  as  directors  of  the  trading 
company,  were  personally  responsible  to  all 
of  Its  creditors  for  debts  due  by  it  to  them, 
and  bad  demanded  of  these  ijarties,  who  were 
the  only  solvent  directors,  tbat  they  pay 
these  debts  or  they  would  be  sued,  and  that 
the  agreemoit  before  mentioned  with  the 
Fayette  National  Bank  was  made  £or  the  pur- 
pose of  settling  the  contemplated  litigation 
and  to  prevent  the  creditCMrs  of  the.  trading 
company  from  holding  them  respomlbie  for 


Its  debts;  that  pursuant  to  the  agreement 
the  trading  company  passed  a  resolution,  ap- 
pointing Brent  Its  agent,  with  full  power  to 
convert  into  money  all  of  Its  assets  and  pay 
its  debts  as  stipulated  in  the  agreement ;  that 
according  to  the  true  Intent  and  meaning  of 
all  Hie  parties  to  tbe  agreement  the  debt  of 
Gay  to  tbe  trading  company,  and  for  which 
this  snit  was  Instituted,  was  an  asset  of  the 
company,  and  it  was  agreed  that  it  should  be 
collected  and  paid  out  on  its  Indebtedness; 
and  BO  he  should  not  be  allowed  to  apply  the 
snm  paid  by  him  to  the  bank  as  a  set-off 
against  the  amount  doe  by  him  to  the  trading 
company.  Brent,  Nelson,  and  Logan  Bros.  & 
Haggla  also  filed  a  reply,  setting  out,  in  sub- 
stance, the  same  facts  as. the  reply  of  the 
tiadlng  company.  In  a  rejoinder  Gay  contro- 
verted the  affirmative  matter  In  the  reply  of 
the  trading  company,  and  In  that  of  Brent, 
Nelson,  and  Logan  Bros.  &  Haggin. 

Bestatlag  briefly  the  contentions  of  the 
parties,  it  Is  said  for  Qay  th«t  he  paid  this 
$18^227.89  under  the  agreonent  with  the 
Fayette  National  Bank  as  the  surety  ot  the 
trading  company,  and,  having  so  paid  it,  he 
is  entitled  to  set  off  the  amount  so  i)ald,  or 
80  much  thereof  aa  may  be  needed  to  extin- 
guish it  against  the  claims  asserted  by  the 
trading  company  in  thia  suit 

For  the  trading  company  the  argomeot  is 
made:  (1)  That  Gay  did  not  pay  this  Indebt- 
edness as  the  surety  at  the  trading  company, 
or,  tf  be  did,  he  was  precluded  by  the  terms 
of  the  contract  from  setting  off  the  amount 
he  paid  against  any  debt  he  might  owe  the 
trading  company,  as  it  was  provided  in  the 
contract  that  all  assets  of  the  trading  com- 
pany, which  Induded  its  claim  against  Gay, 
should  be  collected  and  distributed  as  pro- 
vided in  the  contract;  (2)  that  it  would  be 
inequitable  and  unjust  to  his  copartles  to 
the  contract,  who  assumed  equally  with  him 
the  Indebtedness  of  the  trading  company,  and 
who  paid  the  same  amount  he  did,  to  permit 
him  to  set  off  the  amount  he  paid  agataist  his 
indebtedness  to  the  trading  company,  and 
thereby  recover  from  the  trading  company 
more  than  $9,000  of  the  amount  he  agreed  to 
pay,  when  this  $9,000  should  be  distributed  as 
provided  in  the  contract ;  (S)  that  the  obliga- 
tions Gay  paid  with  the  $18,227.89,  as  weU  as 
tbe  obligations  paid  by  his  copartles.  Brent, 
Nelson,  and  Logan  Bros.  &  Haggin,  were  as- 
signed and  transferred  to  them  without  re- 
course, and  the  payment  of  this  amount  by 
Gay  was  in  the  nature  of  a  compromise  and 
settlement,  by  which  Gay  was  rdeased  as  di- 
rector from  all  liability  on  account  of  other 
debts  held  by  the  Fayette  National  Bank 
against  the  trading  company. 

We  think  the  rights  of  the  parties  upon 
this  Issue  must  be  determined  by  tbe  terms 
of  the  agreement  made  by  Gay  and  faia  co>- 
parties  with  the  Fayette  National  Bank,  and 
that  tbe  questimi  whether  Gay  has  the  right 
to  set  Off  tbe  amount  paid  against  IiIb  Indebt- 
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edneas  to  the  trading  company  depends  upon 
the  prox)er  construction  of  this  contract. 

Summarizing  the  provisions  of  this  con- 
tract, it  appears:  (1)  That  the  trading  com- 
pany was  Indebted  to  the  Fayette  National 
Bank  and  the  other  banks  mentioned  In  the 
contract,  as  well  as  to  Ford  Brent,  in  a  large 
amount  Of  money,  evidenced  by  sundry  notes, 
upon  approximately  $36,000  of  which  Qay 
was  bound  and  liable  as  Indorser,  surety,  or 
guarantor,  it  Is  not  material  which ;  (2)  that 
when  Gay,  Brent,  Nelson,  and  Logan  Bros.  & 
Haggln  had  paid  $72,911.96  in  eqtial  parts  to 
the  Fayette  National  Bank,  the  notes  held  by 
the  First  National  Bank  and  the  Third  Na- 
tional Bank  were  to  he  transferred  without 
recourse  to  these. parties,  and  the  notes  held 
by  the  Fayette  National  Bank,  upon  which 
Logan  Bros.  &  Haggln,  and  W.  B.  Nelson 
were  bound,  were  to  be  assigned  and  trans- 
ferred by  it  without  recourse  to  these  par- 
ties ;  (3)  Brent  was  to  be  appointed  agent  or 
assignee  for  th«  benefit  of  the  creditors  of  the 
trading  company,  with  power  to  collect  and 
convBrt  Into  money  all  of  its  assets  of  every 
kind  as  rapidly  as  possible  and  i>ay  the  money 
realized  from  the  assets  on  the  debts  of  the 
trading  company,  as  stipolated  in  the  con- 
tract; (4)  that  upon  the  payment  by  Gay, 
Brent,  Nelson,  and  Logan  Bros,  ft  Haggln  of 
the  amount  they  agreed  to  pay,  they  were  to 
be  released  and  discharged  from  all  liablUty 
to  the  Fayette  National  Bank  on  account  of 
any  indebtedness  of  the  trading  company 
to  it 

It  may  also  be  here  said  that  the  Indebted- 
ness to  the  Fayette  National  Bank  mentioned 
in  the  contract  amounted  to  approximately 
$69,000,  and  the  indebtedness  to  the  other  par- 
ties mentioned  in  the  contract  to  approxi- 
mately 139.000,  or  a  total  of  approximately 
1106,000;  BO  that  the  $72,911,  after  being  ap- 
plied on  the  indebtedness  mentioned  In  the 
contract,  would  leave  a  balance  unpaid  of 
about  $36,000.  It  further  appears  that  aft- 
er applying  this  $72,911  as  payments  on  the 
notes  mentioned  in  the  contract,  the  Fayette 
National  Bank  would  yet  hold  unsatisfied 
debts  against  the  trading  company  amounting 
to  approximately  $86,000,  made  up  of  $8,696 
upon  which  Scott  Bros,  were  bound,  $7,841 
upon  which  J.  P.  Scott  was  bound,  $13,029 
upon  which  the  American  Hemp  Company 
was  bound,  and  $6^200  upon  which  there  was 
no  surety;  and  from  the  payment  of  this 
amount  Gay  and  his  coimrties  were  released 
by  the  terms  of  the  contract  In  short  under 
the  contract  the  Fayette  National  Bank 
agreed  that  if  they  would  pay  $72,911,  a  part 
of  which  was  to  go  in  payment  of  the  indebt- 
edness it  held  against  the  trading  company, 
it  would  release  them  from  the  payment  of  its 
other  indebtedness  against  the  trading  com- 
pany. 

It  will  farther  be  observed  that  the  trading 
company  was  not  a  party  to  this  contract, 
whldi  yn»  apparently  made  by  the  Fayettn 


National  Bank  acting  for  itacU  nd  the  otlier 
banks  m«itioned  in  the  contract  with  these 
men  Individuany  In  an  eftort  to  secure  a  part 
of  the  Indebtedness  of  the  trading  company 
to  it  Nor  does  the  contract  in  its  expMac 
terms  pretend  to  affect  In  feny  manner  the 
rights  of  Gay  against  the  trading  company, 
or  prevent  him  by  its  terms  from  asserting 
against  it  any  dalm  or  demand  that  he  might 
have. 

xne  contract,  however,  does  provide  that 
the  trading  company,  which  was  controlled, 
as  we  may  assume,  t^  these  parties,  was  to 
make,  in  effect,  a  general  assignment  of  its 
assets  of  every  kind  to  Brent  luid  it  is  pro- 
vided how  these  assets  when  ccdlected  shoald 
be  distributed. 

There  can  be  no  doubt  that  Gay  paid  this 
$18,227.89  as  the  surety  of  the  trading  com- 
pany, and  that  upon  its  payment  he  had  the 
same  right  to  look  to  the  trading  company 
for  reimbursement  as  any  other  surety  would 
have  to  look  to  his  principal  to  reimburse 
him  for  the  amount  that  be  had  paid  as  its 
surety,  and  the  same  right  that  the  creditor 
of  an  Insolvent  person,  or  a  person  who  had 
made  an  assignment  for  the  benefit  of  hia 
creditors,  wonld  have  to  set  off,  against  any 
demand  the  principal  or  Insolvent  or  assignee 
for  benefit  of  creditors  might  present  against 
him,  the  amount  of  his  demand  against  the 
principal  or  insolvent  or  assignee,  unless  it 
be  that  Gay  deprived  himseU  of  this  right 
when  he  signed  the  contract 

When  this  contract  was  signed  by  these 
four  solvent  directors  of  the  trading  compa- 
ny, who  evidently  controlled  its  affairs,  they 
entered  into,  not  only  an  agreement  witb 
the  layette  National  Bank,  but  into  mutual 
agreements  between  themselves.  Or,  to  put 
it  In  another  way,  they  agreed  to  each  and 
all  of  the  stipulations  of  the  contract  which 
Imposed  upon  each  of  them  certain  obliga- 
tions and  gave  to  each  of  them  certain  rights. 

We  do  not  attach  so  much  Importance  to 
the  agreement  of  the  banks  to  assign  with- 
out recourse  to  Gay  and  his  associates  the 
paper  mentioned  in  the  contract,  or  to  the 
agreement  of  the  Fayette  National  Bank  to 
release  them  from  other  liability  to  it.  But 
in  the  fourth  clause  of  the  contract  they  each 
agreed  "to  collect"  and  get  in  and  convert 
into  money  all  of  the  assets  of  the  trading 
company  of  every  kind  and  as  rapidly  as 
possible;  and  they  further  each  agreed  how 
this  money,  when  collected,  should  be  dia- 
tribnted ;  and  we  find  from  the  agreement 
that,  after  paying  out  of  the  money  collected 
to  the  Fayette  National  Bank  its  overdraft 
of  $3,600,  the  remaining  assets  of  the  trad- 
ing company  were  to  be  applied,  first  to 
satisfy  lien  debts,  and  the  residue  was  to  be 
prorated  upon  the  unpaid  Indebtedness  to 
the  Fayette  National  Bank,  the  paper  as- 
signed as  provided  in  the  contract  to  them- 
selves and  to  the  payment  of  other  valid 
debts. 

Now  it  seems  to  us  plain  that  to  permit 
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Gay- to  exttncolab  the  debt  he  owed  tbe  tiad- 
biK  oompany  by  allowing  his  clAim  against  it 
on  aocoant  of  thlB  $18,227.89  would  be  to  en- 
able him,  in  the  first  place,  to  defeat  the 
tMms  of  the  contract  describing  how  the  as- 
sets of  the  trading  company  shoald  be  dis- 
trU>ated,  and.  in  the  second  place,  enable  him 
to  collect  several  thousand  dollars  of  his 
daim  against  the  trading  company,  there- 
by giving  him  to  the  extent  of  his  claim  that 
mnch  advantage  and  preference  over  bis  as- 
sociates. The  agreement  pointed  out  specifl- 
eally  what  disposition  should  be  made  of  the 
assets  of  the  trading  company,  one  of  which 
assets  was  its  claim  against  Oay,  and  if  Gay 
should  be  allowed  to  divert  from  the  pur- 
poses expressed  in  the  writing  several  thous- 
and dollars  of  the  assets  of  the  trading  com- 
pany to  the  satisfaction  of  his  debt  against 
it,  then  it  would  be  permitting  blm  to  break 
tn  a  very  substantial  way  the  contract  into 
wliich  he  had  entered.  Gay  had  of  course  the 
right  to  make  this  contract.  It  is  not  uncon- 
scionable or  unjust.  He  and  his  associates 
were  in  serious  financial  trouble.  They  mu- 
tually agreed  with  each  other  and  the  banks 
to  make  the  best  settlement  they  could,  and 
as  a  resnlt  of  their  Joint  efTorts  and  negotia- 
tions they  pat  down  in  writing  what  they 
would  do  and  what  the  banks  would  do,  and 
by  this  writing  they  must  stand.  The  fact 
that  Gay  may  not,  at  the  time  this  contract 
was  entered  into,  have  known  that  he  owed 
the  trading  company  anything,  or  the  amount 
of  it,  does  not  in  any  way  affect  the  construc- 
tion of  the  contract,  because  whatever  Gay 
did  owe,  whether  much  or  little,  was  one  of 
ita  assets,  and  he  agreed  that  all  of  its  as- 
sets, including  of  course  whatever  amount  he 
might  owe,  should  be  distoibuted  tn  a  clear- 
ly specified  way.  The  contract  put  these 
four  people  on  exactly  the  same  footing. 
Kettber  of  them  by  its  terms  was  given  any 
adTantage  or  prafarence  over  the  other. 
They  each  agreed  that  the  only  part  of  the 
money  realized  from  the  assets  to  which  they 
would  be  entitled  was  their  pro  rata  part 
of  the  debts  the  cootiact  provided  should  be 
assigned  to  tbem,  although  Gay  is  now  at- 
tempting to  get  more  than  his  pro  rata  part 
of  the  assets  on  this  assigned  paper.  We 
think  the  lower  court  ruled  correctly  in  dls- 
misaing  Gay's  claim  for  $18,227.89. 

[2]  Beturnlng  now  to  the  disputed  items 
of  aocoant  between  the  trading  company  and 
Gay,  we  have  with  much  labor  examined 
this  large  and  complicated  record,  and  are 
not  disposed  on  this  appeal  to  disturb  the 
finding  of  the  lower  court,  except  in  rela- 
tion to  the  claim  of  Gay  amounting  to  $160 
for  tel^raph  and  telephone  expenses  and  his 
claim  for  $165,  expenses  incurred  in  local 
trips  on  business  of  the  company.  It  appears 
that  Gay  and  his  associates  were  to  be  treat- 
ed aUke  la  their  dealings  with  the  trading 
company;  that  is  to  say,  each  was  to  have 
credit  on  his  acoonnt  against  the  trading 
company  for  services  and  expenses  of  like 


character.  It .  further  appears  that  Scott, 
Nelson,  and  others  whp  occupied  the  same 
relation  towards  the  trading  company  as 
Gay  were  allowed*  credit  on  their  account 
against  it  for  telephone  and  telegraph  ex- 
penses, and  each  of  their  claims  amounted 
to  more  than  the  one  presented  by  Gay,  al- 
though It  appears  that  he  had  occasion  to 
expend  in  this  manner  probably  as  much  as 
they  did.  It  further  appears  that  they  kept 
a  statement  of  these  expenses,  but  that  Gay, 
not  knowing  at  the  time  these  expenses  were 
created  by  him  that  his  associates  were 
charging  for  similar  expenses,  did  not  keep 
any  itemized  account;  but  he  testifies  very 
positlreliy  that  he  expended  certainly  as 
much  as  $150  for  telephone  and  telegraph 
expenses,  and,  if  so,  he  should  be  allowed 
credit  by  this  amount.  In  answer  to  tbis 
claim  the  argument  is  made  that  as  Gay 
did  not  keep  any  account  of  these  expenses, 
and  his  estimate  of  them  is  a  mere  guess  on 
his  part,  the  court  properly  rejected  his 
claim.  We  think,  however,  that  if  Gay  did 
not  know  that  his  associates  were  keeping 
an  account  of  this  dass  of  expenses  and 
charging  for  them  until  he  discovered  that 
they  were  upon  an  examination  of  the  books, 
and,  believing  that  they  were  not  keeping 
an  account,  he  did  not  keep  one,  this  shoald 
not  deny  him  the  right  to  be  put  on  an  equal 
footing  with  his  associates  by  allowing  him 
credit  by  these  expMises.  It  Is  true  that 
the  amount  of  these  expenses  paid  out  by  him 
is  a  mere  estimate,  but  he  testifies  that  it 
was  at  least  $160,  and  as  this  amount  is  con- 
siderably less  than  the  others  received  credit 
by  for  like  expenses,  we  are  inclined  to  think 
that  he  shoald  have  credit  by  tlie  amoant 
he  claims. 

SubstantiaUy  the  same  condition  of  affairs 
exists  in  relation  to  bis  claim  of  $166  fl>r 
traveling  expenses  to  Lexington  as  exists 
with  reference  to  his  claim  for  telephone 
and  telegraph  expenses,  and  as  his  associates 
were  allowed  their  expenses  for  local  trips 
made  in  the  conduct  of  the  bvslness  with  the 
trading  company,  it  seems  to  us  that  Gay 
should  be  allowed  his  expenses;  and  so  we 
think  he  should  have  credit  for  $166  on  this 
account 

Gay  also  asserted  two  claims  on  account 
of  the  1810  hemp  crop ;  one  amounting  to 
$2,484.62  for  alleged  loss  sustained  by  him  on 
account  of  this  crop,  and  the  other  a  dalm 
for  $1,042.59  on  account  of  loss  sustained  in 
1910  by  reason  of  a  fire  that  destroyed  a 
quantity  of  tow. 

For  some  reason  the  lower  court  did  not 
have  this  case  referred  to  a  commissioner 
and  the  Judgment  does  not  give  us  any  light 
on  the  reasons  tiiat  infiuenced  the  court  to 
reject  these  two  claims  of  Gay.  The  evi- 
dence and  pleadings  relating  to  these  claims 
are  scattered  about  in  this  large  record,  and 
we  do  not  feel  that,  without  giving  to  it 
more  time  than  should  be  taken  considering 
the  condition  of  our  docket,  we  could  reach 
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a  satisfactory  conclnslon.  We  bave  there- 
fore determined  to  remand  the  case  to  the 
lower  coart  as  to  these  two  Items,  with  di- 
rections to  the  court  to  ^fer  them  to  a  com- 
missioner with  instructions  to  make  a  fall 
and  itemized  report  touching  these  two  items, 
accompanied  by  the  evidence  relating  thereto 
or  a  reference  to  the  pages  where  it  can  be 
found.  If,  however,  the  court  sees  proper  to 
himself  examine  the  record  and  make  such  a 
report  in  the  form  of  a  Judgment  as  we  have 
indicated,  of  course  that  would  answer  the 
same  puripose  here  on  another  appeal  as  the 
report  of  a  commissioner. 

In  this  connection  we  are  tempted  to  ex- 
press some  surprise  that  the  Judge  of  the 
lower  court  did  not  have  this  case  referred 
to  a  commissioner  Instead  of  assuming  him- 
self the  great  labor  necessarily  involved  in 
an  effort  to  arrive  at  a  correct  conclusion  in 
respect  to  the  numerous  and  complicated 
items  in  issue  between  these  parties.  And 
we  take  the  liberty  of  here  suggesting  to 
trial  Judges  generally  that  it  would  not  only 
be  of  much  benefit  to  the  lower  court,  but 
to  this  court,  to  have  the  assistance  of  a 
commissioner's  report  where  there  are  in  dis- 
pute numerous  items  of  account  For  ex- 
ample, if  this  case  had  been  referred  to  a 
commissioner,  with  directions  not  only  to 
state  the  accounts  between  the  parties,  but 
to  submit  with  his  report  the  evidence  bear- 
ing upon  each  item,  or  the  pages  on  which  it 
could  be  found,  and  his  conclusions  thereon, 
leaving  to  the  parties  the  right  to  file  such 
exceptions  as  they  desired  to  the  finding  on 
each  item,  it  would,  we  think,  have  lessened 
very  much  the  labor  of  the  lower  court,  and 
also  have  been  of  much  help  to  this  court. 

Tbe  Judgment  on  the  cross-appeal  Is  af- 
firmed. The  Judgment  on  the  original  ap- 
peal is  also  affirmed,  except  as  to  the  Items 
of  $160  and  $166,  and  as  to  these  two  items 
It  is  reversed,  with  directions  to  give  Gay 
credit  by  the  amount  of  these  items.  As  to 
the  two  claims  asserted  by  Gay  heretofore 
mentioned  growing  out  of  the  1910  crop,  we 
express  no  (pinion  as  to  the  correctness  of 
the  Judgment  rejecting  these  claims,  and  in 
respect  to  them  the  court  will  follow  the  di- 
rections indicated. 


RALIilHAN  et  aL  V.  MOTSCHMANN. 
(Cionrt  of  Appeals  of  Kentucky.    Feb.  8,  1918.) 

1.  INJXTHOTION  «=»127  —  SVIDBNCE  —  AMI- 
DAVITS— STATUTES. 

Civ.  Code  Prac.  {  277,  which  authorizes  the 
reading  of  affidavits  upon  an  application  for 
an  injunction,  has  reference  to  a  temporary  in- 
junction, or  one  granted  before  final  judgment  in 
the  case,  and  does  not  apply  to  the  proof  upon 
the  issues  in  an  equitable  action,  although  a 
perpetual  injunction  is  sought  as  the  final  relief 
In  an  action. 

2.  Tbiai.  «s»85— Dkposrions— AmDAvna— 
Neckssitt  roB  FnAsa. 

Bven  where  there  is  a  tacit  agreement  that 
affidavits  may  be  read  as  depositions,   and  a 


party  permits  certain  affidavits  to  be  read  aa 
depositioas,  such  party  ean  have  any  other  affi- 
davit excluded  where  not  filed  before  trial  with 
the  papers  of  the  case,  under  Civ.  Code^I'rac.  f 
686,  providing  that  no  deposition  shall  be  read 
on  a  trial  unless  before  the  commencement  there- 
of it  be  filed  with  the  papers  of  the  case. 

5.  Pabent  and  Child  «=s>2(2)— Rioht  of  Pa- 
THEB  to  Custody. 

By  common  law  and  under  Ky.  St  J  2016, 
after  the  death  of  the  wife,  the  husband,  if  fit. 
has  a  superior  right  over  all  others  to  the  cus- 
tody of  a  minor  child,  although  under  the  stat- 
ute the  wife,  while  living,  has  an  equal  right 
with  the  husband,  and  at  common  law  the  hus- 
band had  the  superior  right  even  when  the  wife 
was  alive. 

4.  Pabbrt  and  Child  «=>2(4)  —  Custody  of 
Child — Fitnsss  of  Pabent— How  Shown. 

In  determining  the  suitability  of  a  father  to 
have  custody  of  his  minor  child,  the  court  will 
consider  his  moral  fitness,  habits,  surroandings, 
age,  financial  ability,  interest,  and  affection  for 
child,  and  any  circumstances  prejudicial  to  the 
interests  of  tne  child,  including  breaking  pres- 
ent relations,  but  the  burden  is  on  the  other  per- 
son to  show  unfitness. 

6.  Pabent  and  Child  «=»2(4)  —  Custodt  of 
Child— Fitness  of  Pabent. 

Evidence  held  to  show  that  a  father  was  a 
fit  person  to  have  custody  of  a  minor  daughter. 

6.  Pabent  and  Child  ^»2(4)— Custodt  of 
Child— Fitness  of  Pabent. 

The  mere  fact  that  a  faUier  remained  away 
from  bis  minor  daughter  for  five  or  six  years  is 
no  more  than  evidence  of  want  of  affection  on 
his  part,  in  an  action  involving  custody  of  such 
child,  which  can  be  disproved  by  other  dream- 
stances. 

7.  GUABOIAN  AND  WabD  «=920  —  CUSTOOT  — 

Pabent  ob  Guabdian. 
The  right  of  a  statutory  guardian  to  the 
custody  of  a  child  is  inferior  to  that  of  a  parent 
who  is  fit.  under  Ky.  St  (  2016,  relating  to 
right  of  parent  to  custody  or  to  appoint  a  guard- 
ian. 

8.  DivoBCB  e=>304  —  -CusTODT  OF  Child  — 
Riohts  OF  SuBviviKO  Pabent. 

Where  a  husband  and  wife  were  divoreed, 
and  the  mother  was  given  the  custody  of  a  child. 
an  attempt  by  her  to  give  her  child  to  her  par- 
ents by  will  does  not  constitute  any  right  to  the 
child's  custocTy  as  against  the  surviving  father. 

9.  Pabent  and  Child  9s>2(4)—Cubtodt— Re- 
moval FBoic  State. 

That  awarding  by  a  court  of  equity  the  cus- 
tody of  a  child  to  its  father  would  in  effect  per- 
mit a  child  to  be  taken  out  of  its  Jurisdiction  is 
no  good  reason  for  denying  custody  of  the  child 
to  one  who  is  entitled  to  possession,  although 
a  court  of  equity  has  the  power  to  restrain  the 
improper  removal  of  a  cfhlld  from  the  state, 
but  a  case  which  would  justify  interference  with 
the  natural  and  legal  rights  of  the  parent  would 
have  to  be  a  very  extreme  one. 

10.  Pabent  and  Child  €=92(3)— Custody  of 
Child— Wishes  of  Child. 

It  is  only  in  cases  where  there  ia  doubt  as 
to  the  right  of  the  matter  that  the  preference 
of  a  child  will  be  considered  as  to  who  shall  be 
its  custodian. 

11.  Appeal  and  Ebbob  ^=>946— JuDOiaNT  of 
Chancellob— Custody  of  Child. 

The  judgment  of  the  chancellor  as  to  the 
proper  custody  of  a  child  is  a  matter  within  bis 
sound  discretion  which  will  not  be  reversed  in 
the  absence  of  abuse. 

Appeal  from  Olrcnit  Ooart,  Jefferaon  Coun- 
ty, Chancery  Branch,'  Second  Diriaton. 

Suit  by  John  Balllhan  and  another  to  en- 
join Robert  J.  Motsctamann  from  taking  his 
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iafluit  daoi^ter,  Mary  Uotachmaim,  into  Us 
cQstody  and  from  the  connty.  Decree  for 
defendant,  and  plaintiffs  appeal.     Affirmed. 

Bennett  H.  Yonng,  Hardin  H.  Herr,  and 
Marlon  W.  Rlpy,  all  of  Louisville,  for  appel- 
lants. Blchard  P.  Dletzman  and  Wm.  P. 
McDonough,  botb  of  Louisville,  for  appel- 
lee. 

HURT,  J.  This  action  Involves  the  cus- 
tody, control,  and  education  of  Mary  Motsch- 
mann,  an  infant  now  13  years  of  age,  and 
the  daughter  of  the  appellee,  Robert  J. 
Motsctamann,  and  a  granddaughter  of  the  ap- 
pellants, John  RalUhan  and  Mary  RaUlhan, 
who  are  husband  and  wife.  The  appellee 
and  Mary  J.  Rallihan,  a  daughter  of  the  ap- 
pellants, were  married  on  November  29,  1902, 
In  the  city  of  liOuisville,  where  both  were 
born  ani^  reared,  and  where  the  appellants 
yet  live.  Hary  Regina  Moschmann  was  the 
only  child  of  the  marriage,  having  been  bom 
on  May  4,  1904.  After  their  marriage  the 
appellee  and  his  wife  resided  with  his  moth- 
er for  one  year,  and  then  with  the  appel- 
lants, the  parents  of  the  wife,  for  one  year; 
then  with  another  for  six  or  seven  months; 
then  with  his  mother  for  another  year;  then 
with  the  aiH>eUants  for  about  two  years — dur- 
ing all  of.  which  time  there  is  no  complaint 
that  be  did  not  support  and  maintain  his 
wife  and  child.  After  this  time  he  and  his 
wife  began  housekeeping,  and  continued  un- 
til they  unfortunately  became  estranged,  and 
separated  In  the  month  of  May,  1910.  Xy>llow- 
ing  the  separation  the  wife  instituted  a  salt 
for  divorce  against  her  husband,  but  before  a 
Judgment  was  rendered  an  arrangement  was 
effected  between  them,  and  the  suit  was  dis- 
missed. Tbe  record  does  not  disclose  the 
grounds  relied  upon  by  the  wife  In  seeking  the 
divorce,  nor  the  terms  of  the  reconciliation, 
bat  it  seems  that  they  agreed  to  become  recon- 
ciled to  each  other,  although  it  does  not  appear 
that  tliey  ever  thereafter  actually  lived  as 
husband  and  wife.  About  the  1st  of  August, 
1911,  they  came  to  an  arrangement  with  each 
other  by  which  it  was  agreed  that  the  appel- 
lee would  leave  the  city  of  Louisville  and 
seek  his  fortune  in  one  of  the  Eastern  states, 
and  as  soon  as  he  should  secure  onployment 
sufficiently  remunerative  to  enable  him  to 
provide  a  home  for  his  wife  and  child,  that 
be  would  send  for  them  to  come  to  btm, 
which  they  would  do,  and  thereafter  he  and 
his  wife  and  child  would  reside  together. 
Appellee  went  to  Buffalo,  X  Y.,  and  after  a 
time  to  Boston,  and  then  to  Providence,  R. 
I.,  about  tbe  beginning  of  the  year  1913,  and 
has  since  made  his  home  at  that  place. 
Shortly  after  leaving  LoulsvUle  he  sent  tbe 
necessary  money  to  his  wife  to  enable  her 
and  the  child  to  come  to  him,  accompanied 
with  the  request  for  her  to  do  so,  but  for 
some  reason  anezpialned  die  declined  to  go. 
Thereafter  he  requested  ber  to  come  on  two 
other  oecasions,  upon  one  of  which  be  sent 


the  necessary  funds  to  pay  for  tickets  ft»r  his 
wife  and  child  to  come  to  where  he  was,  bat 
they  never  went  After  the  separation  of 
appellee  and  bis  wife  she  and  the  child  re- 
43lded  with  her  parents.  It  seems  that  for  a 
time  after  leaving  Louisville  tbe  appellee 
gave  his  wife  some  assistance  in  tbe  way  of 
sums  of  money  and  clothing,  but  af  terwarda 
he  ceased  to  contribute  anything  to  the  sup- 
port ofkhis  wife,  iwobably  after  ber  declina- 
tion to  go  and  live  with  bim,  but  he  contin- 
ued to  furnish  assistance  to  his  child;  to 
what  extent  does  not  definitely  appear.  He 
regularly  paid  her  tuition  at  school;  sent 
her  presents  of  various  kinds  upon  holidays 
and  upon  other  oocasloas,  and  also  sent  her 
sums  of  money  in  small  amounts  from  time 
to  time  and  clothing;  took  an  interest  In  her 
progress  at  school,  and  after  she  became  10 
or  11  years  of  age  wrote  her  a  number  of 
letters,  and,  as  she  says,  sent  ber  money 
whenever  she  would  request  it. 

IB  the  early  part  of  tbe  year  1916  the  ap- 
pdlee  instituted  a  suit  in  the  proper  court  in 
the  state  of  Rhode  Island  to  secure  a  divorce 
from  his  wif&  She  resisted  the  application, 
and  in  the  month  of  April,  1918,  a  Judgment 
was  rendered  in  the  action,  which  aiH^ears  to 
have  been  tbe  result  of  an  understanding  be- 
tween the  parties,  though  tbe  Judgment  of 
the  oourt  falls  to  show  an  agreement  of  any 
kind.  The  Judgment  divorced  tbe  appellee 
from  his  wife,  but  gave  the  custody  of  the 
dilld  to  the  wife,  and  also  directed  the  appri- 
lee  to  pay  to  his  wife  $8  per  week  for  the  sux>- 
port  of  the  child  until  she  should  become  18 
years  of  age,  but  gave  him  the  privilege  of 
having  the  custody  and  association  of  the 
child  for  as  much)  as  60  days  in  each  year, 
between  June  15th  and  September  ISth  in 
the  state  of  Kentucky,  but  provided  that  he 
should  not  take  ber  out  of  the  state.  While 
in  his  custody  be  was  to  support  tbe  child  en- 
tirely. The  ground  recited  in  the  Judgment 
for  the  granting  of  the  divorce  was  willful 
desertion,  and  it  seems  that  under  the  lawa 
of  that  state,  when  a  decree  granting  a  di- 
vorce is  rendered,  it  does  not  become  effective 
until  6  months  have  expired,  and  while  the 
first  decree  was  rendered  in  April,  the  one 
which  became  final  was  rendered  on  October 
25, 1916.  Thereafter,  on  October  29th,  the  ap- 
pellee married  a  second  time.  His  first  wife, 
who  had  been  in  delicate  health  for  2  or  8 
years,  died  <»  November  22,  1916.  After  her 
death  tbe  appellee,  though  he  discharged  the 
costs  of  her  burial,  ceased  to  pay  the  |3  pel 
week  for  the  benefit  of  the  chUd,  and  there- 
after opened  negotiations  with  the  appellants 
to  secure  her  custody,  which  th^  denied  him. 
Since  the  separation  of  the  appellee  and  tba 
ctalld's  mother  tbe  child  had  lived  with  ber 
mother  at  the  home  of  appellants,  and  after 
tbe  death  of  ber  mother  had  continued  so  to 
live.  Ber  grandparents  had  during  that  time 
treated  her  with  great  tenderness  and  afleo- 
tiou,  and  bad  bestowed  upon  her  all  the  care 
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and  attention  necessary  and  suitable  to  a  per- 
son of  ber  age,  sex,  and  station  in  life.  There 
Is  no  reason  to  doubt  tbat,  If  permitted  to 
have  custody  of  her,  they  would  continue  the 
same  kind  treatment  and  care  for  her  and 
maintain  her  to  the  extent  of  their  ability, 
as  they  have  heretof  <He  done. 

In  the  month  of  May,  1017,  the  appellee, 
having  failed  otherwise  to  secure  the  custody 
of  his  child,  sought,  by  means  of  a  writ  of 
habeas  corpus  which  he  caused  to  be  issued 
against  the  appellants,  to  obtain  custody  of 
his  child,  and  after  a  hearing  before  ons  ot 
the  Judges  of  the  circuit  court  in  Loolsville, 
it  was  ordered  that  she  should  be  delivered  to 
him.  This  was  done,  but  while  he  was  await- 
ing a  train  to  return  to  his  home  she  was  tak- 
en from  him  by  an  officer,  under  process  from 
the  Invenlle  court,  which  seems  to  have 
been  set  in  motion  by  a  maternal  aunt  of  the 
child.  He  a  second  time  had  resort  to  a  writ 
of  habeas  corpus,  but  this  time  against  the 
board  of  children's  guardians,  and  after  an- 
other hearing  the  custody  of  the  child  was 
awarded  to  him  a  second  time.  In  the  mean- 
time one  of  the  appellants,  Joibn  Ballihan,  Iiad 
procured  his  appointment  by  the  county  court 
as  statutory  guardian  of  the  child.  It  should 
also  be  stated  that  the  clilld's  mother,  short- 
ly before  her  death,  executed  a  paper  in  the 
nature  of  a  last  will  and  testament,  by  which 
she  undertook  to  give  the  child  to  her  mother, 
the  appellant  Mary  Ballihan,  and  her  broth- 
ers. After  the  result  of  tlie  second  writ  of 
habeas  corpus  the  appellants  instituted  this 
action  in  equity,  by  which  they  sought  to  en- 
join the  appellee  from  taking  the  child  into 
his  possession  and  from  removing  her  from 
Jefferson  county,  and  from  interfering  with 
tier  in  any  manner  whatever.  The  appellee 
answered,  and,  the  issues  having  been  Joined, 
a  number  of  depositions  and  affidavits  were 
taken  and  filed  as  evidence,  and  the  remaind- 
er of  the  evidence  was  given  orally  by  the 
witnesses  in  the  presence  of  the  court  The 
oral  evidence  was,  however,  written  by  the 
stenographic  reporter  of  the  court,  to  whom 
the  case  was  referred,  under  an  agreement  of 
counsel,  to  take  all  of  the  evidence  to  be  taken 
in  Jefferson  county,  and  to  reduce  the  same 
to  writing  and  file  it  with  the  court  as  a  part 
ot  the  record  of  the  case,  The  court,  upon 
final  Judgm^it,  held  that  the  apptiUee  was 
entitled  to  the  care,  contr<A  and  custody  of 
the  child,  and  directed  that  appellants'  petl- 
tloa  be  dismissed,  and  from  that  judgment 
this  appeal  has  been  prosecuted. 

(a)  The  only  complaint  made  by  appellants 
of  any  error  made  by  the  trial  court  In  the 
admission  and  exclusion  of  testimony  offered 
is  that  affidavits  made  by  Alice  Hendrickson, 
Margaret  Blotscher,  Oharles  Blotscfaer,  and 
Mary  Ballihan,  and  offered  as  evidence  by 
apipeUants  upon  the  final  hearing  of  tbe  case, 
were  exduded;  the  court  upon  objectton 
refusing  to  permit  tbe  affidavits  to  be  filed  or 
to  ooDsider  tbem  as  evidence:    Mary  RoUi- 


han  is  one  of  tbe  appdlants,  and  die  testified 
orally  before  the  court,  both  in  chief  and  in 
rebuttal,  and  her  evidence  appears  in  the  re- 
port of  the  stenographic  reporter,  but  there 
does  not  appear  any  affidavit  purporting  to 
be  made  by  her  in  the  record.  The  bill  of  ex- 
ceptions contains  tbe  statement  that  the  affi- 
davit of  Mary  Ralllhan  was  not  an  affidavit, 
but  that  statements  which  she  was  expected 
to  make,  in  addition  to  those  made  by  her 
which  were  shown,  were  an  avowal.  A  de- 
tached paper,  having  no  connection  with  her 
testimony,  as  reported  by  the  official  steno- 
graphic reporter,  and  purporting  to  be  an 
avowal  of  certain  statements  she  would 
make,  appears  in  the  volume  containing  the 
testimony  reduced  to  writing  by  the  reporter 
and  heard  by  the  court,  but  it  is  not  in  that 
portion  of  it  which  is  certified  by  the  reporter 
and  attested  by  the  Judge  of  tbe  court.  There 
is  nothing  about  this  paper  whitA  shows 
when  tbe  avowal  was  made  or  which  indi- 
cates that  any  objection  was  made  to  her 
making  the  statement  which  it  was  avowed 
she  would  make,  or  that  the  court  excluded 
same;  neither  does  the  bill  of  exceptions 
show  that  it  was  objected  to  or  excluded  or 
at  what  stage  of  the  proceedings  it  was  made. 
[1]  The  statements  contained  in  the  affida- 
vit  of  Alice  Hendrickson  and  Mary  Blotscher 
and  Charles  Blotscher,  so  far  as  they  could 
be  considered  as  evidence  at  all,  were  evi- 
dence in  chief,  and  the  affidavits  were  not 
offered  until  appellants  had  closed  in  chief, 
and  tbe  appellee,  who  was  defoidant  below, 
had  introduced  all  of  hia  evidence,  and  no  ex- 
cuse for  the  failure  to  offer  the  affidavits 
at  an  earlier  time  was  made ;  but,  aside  from 
this,  this  was  a  final  hearing  of  an  equitable 
action,  and  no  agreemrait  appears  anywhere 
in  the  transcript  or  bill  of  exceptions  to  the 
effect  that  affidavits  of  witnesses  might  be 
taken  and  read  as  their  depositions,  and,  in 
the  absoioe  of  such  an  agreement,  affidavits 
could  not  be  used  for  that  purpose,  and  thua 
to  take  the  place  of  deposiUoos  taken  upon 
notice  and  after  an  opportunity  for  cross-ex- 
amination. Certain  affidavits  were  read  and 
considered  as  evidence,  but  no  objection  was 
made  to  their  introduction,  but  the  fact  that 
a  party  might  be  willing  to  allow  certain  af- 
fidavits to  be  read  as  evidence  against  him 
would  not  preclude  him  from  objecting  to  the 
introduction  aX  others.  Subsection  2  of  sec- 
tion 662  of  the  Civil  Code  provides  that  the 
proof  upon  any  issue  of  fact  which  arises  up- 
on the  pleadings  in  an  equitable  action,  ex- 
cept  in  quarterly,  poUce,  county,  or  Justice's 
courts,  must  be  made  by  depoaitlMis  or  ex- 
hibits, unless  the  issue  is  transferred,  pur- 
suant to  tide  2  of  the  (Xvil  Code,  to  the  or- 
dinary aide  of  the  docket,  when  the  court 
may,  tn  its  discretion,  require  the  testimony 
to  be  given  orally,  aad  provided  also  that  the 
genulaeness  of  the  exbibijta  whldi  are  of- 
fered in  evidence  may  be  proven  orally  as 
theretofore  provided  by  law.     Sectiou  277, 
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of  tbe  ClTfl  Code,  which  authorises  the  read- 
ing of  afBdarits  upon  an  application  for  an 
Injunction,  has  reference  to  a  temporary  In- 
junction, or  one  granted  before  final  Judg- 
ment In  the  case,  and  does  not  have  applica- 
tion to  the  proof  upon  the  issues  in  an  equit- 
able action,  although  a  perpetual  Injunction 
is  sought  as  the  final  relief  in  an  action,  and 
which  must  be  granted  or  refused  as  the 
final  Judgment  In  tbe  case.  May  v.  Williams, 
109  Ky.  682,  60  S.  W.  626,  22  Ky.  Law  Rep. 
1328. 

[2]  If  it  should  be  insisted  that  there  ex- 
isted a  tacit  agreement  that  aAJdavits  of  wit- 
nesses might  be  used  as  their  depositions,  the 
appellants  are  confronted  by  section  685  of 
the  Civil  Code,  which  provides  that: 

"No  depoaition  shall  be  read  on  a  trial,  nnless, 
before  the  commencement  thereof,  it  be  filed 
with  the  papers  of  the  case." 

The  reason  for  this  Code  provision  is  self- 
evident,  in  that  it  is  a  safeguard  against  one 
litigant  taking  another  by  surprise.  Hence, 
If  the  statements  contained  In  these  affidavits 
were  Incorporated  In  depositions  regularly 
taken,  with  an  opportunity  for  cross-examina- 
tion, but  not  having  been  filed  before  the 
commencement  of  the  action,  they  would  nec- 
essarily be  excluded.  Hence  the  affidavits 
excluded  could  not  properly  be  considered 
by  the  court  as  evidence  over  the  objection  of 
appellee,  and  cannot  now  be  considered  as  ev- 
idence upon  this  appeal. 

[3]  (b)  According  to  the  doctrine  of  the 
ancient  common  law,  the  father  was  entitled 
to  tbe  custody  of  bis  Infant  child,  and  this 
right  prevailed  against  tbe  claims  of  all  oth- 
ers, with  little  regard  to  his  suitability  to  the 
trust.  The  rigor  of  this  rule  was,  however, 
in  the  course  of  time,  much  softened,  and  one 
adopted  more  in  keeping  with  common  sense 
and  tbe  dictates  of  common  humanity.  The 
doctrine,  as  adhered  to  in  this  Jurisdiction, 
has  maintained  as  a  general  rule  that  the 
father  had  a  superior  right  to  the  custody  of 
his  infant  child  against  the  claims  of  all 
others,  including  those  of  tbe  mother,  but  was 
modified  to  the  extent  that  in  a  contest  be- 
tween the  father  and  another  In  whose  cus- 
tody the  child  was,  aud  who  bad  some  claim 
to  Its  custody  founded  in  relationship  to  the 
child  or  the  affections  of  the  party  or  from 
having  cared  for  tbe  child  when  It  was  aban- 
doned by  tbe  father,  or  from  some  other  rea- 
son which  would  equitably  estop  the  father 
to  seek  Its  custody,  the  court  would  investi- 
gate all  the  circumstances,  and.  If  the  father 
was  unfit  to  have  the  custody  of  the  child, 
and  the  awarding  ot  It  to  him  would  preju- 
dice its  interests,  its  custody  would  be  award- 
ed to  the  other,  if  fit  for  the  trust.  Even 
where  the  parents  were  divorced  the  father 
was  held  to  have  a  superior  right  to  the  ens- 
tody  of  their  Infant  child  as  against  the  mo- 
ther, but  with  the  modification  that  the  court 
would  confide  its  custody  to  the  parent  most 
worthy  and  capable  of  the  trust.    The  good 


of  the  child  was  the  leading  consideration 
in  its  disposal,  and  if  it  appeared  that 
the  Interests  and  welfare  of  the  child  were 
best  subserved  by  confiding  Its  custody  to 
its  mother,  It  was  so  confided.  Tbe  father 
owed  both  a  moral  and  legal  obligation 
to  the  child  to  nurture  and  maintain  It, 
and  this,  added  to  the  fact  that  in  most 
Instances  he  would  be  more  able  in  a  ma- 
terial way  to  provide  for  It,  was  doubtless 
the  foundation  for  the  rule  which  held  that  he 
had  a  superior  right  to  its  custody.  Adams  v. 
Adams,  1  Duv.  169;  McBride  v.  McBrlde,  1 
Bush,  15 ;  Ellis  v.  Jesup,  11  Bush,  403 ;  Bon- 
ney  v.  Bonney,  3  S.  W.  171,  8  Ky.  Law  Rep. 
774 ;  Proctor  v.  Rhoads,  4  Ky.  Law  Rep.  463; 
Burke  v.  Crutcher,  4  Ky.  Law  Rep.  251; 
Smith  V.  Martin,  4  Ky.  Law  Rep.  734;  Sta- 
pleton  V.  Poynter,  lU  Ky.  264,  62  S.  W.  730, 
23  Ky.  Law  Rep.  76,  63  L.  R.  A.  784,  98  Am. 
St.  Rep.  411 ;  Barlow  v.  Barlow,  90  S.  W.  216, 
28  Ky.  Law  Rep.  664;  Fleteher  v.  Fletcher, 
54  S.  W.  953,  21  Ky.  Law  Rep.  1302 ;  Irwin 
V.  Irwin,  105  Ky.  632,  49  S.  W.  432,  20  Ky. 
Law  Rep.  1761 ;  Goodridge  v.  Ooodrldge,  76 
S.  W.  164,  26  Ky.  Law  Rep.  649;  Masterson 
V.  Masterson,  71  8.  W.  490,  24  Ky.  Law  Rep. 
1352;  Crabtree  v.  Crabtree,  85  8.  W.  211, 
27  Ky.  Law  Rep.  485;  Hoskins  v.  Hoskins, 
89  S.  W.  478,  28  Ky.  Law  Rep.  435;  Railey  v. 
Ralley,  66  S.  W.  414,  23  Ky.  Law  Rep.  1881. 
Section  2033,  Kentucky  Statutes,  is  as  fol- 
lows : 

"The  father  of  the  minor,  if  living,  or  if 
dead,  tbe  mother,  if  laited  to  the  trust,  shall 
be  allowed  by  the  court  to  have  the  custody, 
nurture  and  education  ot  the  ward." 

And  by  section  2016,  Kentucky  Statutes 
1909,  the  father  was  authorized  by  will  to  ap- 
point a  guardian  to  his  Infant  child  during 
its  minority,  and  also  to  appoint  the  guard- 
ianship of  the  Infant's  estate  to  one  and  Its 
custody  to  another.  These  sections  were, 
however,  amended  in  1910  by  section  2016, 
Kentucky  Stotutes  1916,  which  Is  as  follows : 

"That  the  father  and  mother  shall  have  the 
Joint  custody,  nurture  and  education  of  their 
infant  child,  or  children,  and  in  the  event  tA 
tbe  death  of  either  one  of  the  parents,  father 
or  mother,  the  survivor,  if  suited  to  the  trust, 
shall  have  the  custody,  nurture  and  education 
of  such  Infant  child  or  children,  and  may,  by 
will,  appoint  (a)  guardian  to  his  or  her  infant 
cMld,  or  children,  during  its  minority  or  for 
any  less  period,  and  may  appoint  the  goardian- 
ship  of  toe  infant's  estate  to  one  and  the  cus- 
tody, nurture  aud  education  of  the  infant  to 
another,  but  the  father  shall  be  primarily  liable 
for  the  nurture  and  education  of  his  infant  child 
or  diildren." 

It  will  be  observed  that  by  this  amendment 
the  father  and  mother  are  put  upon  an  equal- 
ity as  to  the  right  to  the  custody  of  their 
infant  child,  and  also  upon  an  equality  In 
the  right  to  the  custody  In  the  event  of  the 
death  of  either,  and  the  right  to  name  by  will 
a  guardian  for  the  Infant.  Hence  It  ap- 
pears that  in  the  event  of  the  death  of  a 
mother,  the  husband  surviving,  as  in  the  in- 
stant case,  he  has  a  superior  right,  both  un- 
der tbe  common  law  and  by  the  statute,  if 


Digitized  by  LjOOQIC 


362 


200  SOUTHWESTERN  EBPOBTEB 


(Ky. 


he  Is  suited  to  tbe  trust,  to  have  the  custod7> 
nurture,  and  education  of  his  child.  This 
right  i&eems  to  appertain  to  him,  both  in  ac- 
cordance with  the  common  law  of  this  Juris- 
diction and  by  the  terms  of  the  statute  above 
quoted.  As  between  the  appellee  and  the 
mother  of  the  child,  bis  right  to  the  custody 
was  not  superior  to  the  right  of  the  mother, 
and  in  that  state  of  case,  as  between  him  and 
the  mother,  in  the  event  of  a  separation,  the 
court,  in  confiding  its'  custody,  would  be  guid- 
ed alone  by  the  best  Interests  of  the  child,  In 
accordance  with  the  doctrine  announced  by 
this  court  before  the  enactment  of  the  stat- 
ute supra;  but,  when  the  mother  died,  the 
father's  right  to  the  custody  became  superior 
to  any  other  person,  if  he  was  suited  for  the 
trust. 

[4]  In  determining  his  suitability  the  court 
will  take  into  consideration  Us  moral  fit- 
ness and  habits,  surroundings,  age,  finan- 
cial ability,  interest,  and  affection  for  the 
diild,  and  any  circumstances  which  would  be 
prejudicial  to  the  best  Interests  of  the  child, 
including  the  breaking  up  of  her  present  re- 
lations, but  the  burden  of  showing  his  want 
of  suitability  Is  cast  upon  the  one  who  would 
deny  to  him  the  custody  of  his  child  upon 
that  ground. 

[6]  The  proof  shows  that  during  bis  entire 
life  be  has  continued  In  moral  courses.  This 
was  3>roved  abundantly  by  old  associates  and 
acquaintances  in  the  dty  of  Louisville,  where 
he  was  reared,  and  it  is  Just  as  empliatlcally 
shown  by  his  associates  and  acquaintances, 
who  constitute  men  of  several  different 
walks  of  life,  in  his  new  home  in  Providence. 
There  is  nothing  to  Indicate  that  his  pre- 
sent wife  Is  other  than  a  fit  companion  fat- 
his  daughter.  He  resides  In  a  respectable 
neighborhood,  in  a  well-furnished  house  for 
one  in  his  station  In  life,  and  that  he  has 
an  income  from  bis  wages  and  pension  of 
about  $1,400  per  year.  The  witnesses  de- 
scribe bim  as  living  an  industrious,  clean, 
and  sober  life,  and  enjoys  the  respect  of 
those  with  whom  be  associates.  He  is  20 
years  the  Junior  of  the  appellant  John  pRal- 
Uhan,  and  enjoys  an  income  of  more  than 
twice  as  much  per  month.  It  is  his  duty 
to  support  and  maintain  his  child,  and  there 
appears  no  reason  why  the  court  should  vio- 
late the  inherent  right  of  a  parent  to  have 
the  society  of  his  child  by  denying  her  cus- 
tody to  liim. 

[I]  (c)  It  is  insisted  that  the  fact  that  the 
father  remained  in  Providence  and  did  not 
visit  the  child  for  a  period  of  five  or  six 
years  is  such  conduct  as  forfeits  his  legal 
right  to  now  have  her  custody.  This,  how- 
ever, is  not  tenable,  because  be  did  not  de- 
sert or  abandon  his  diild,  but  went  away 
with  the  expectation  that  she  and  its  mother 
would  come  to  him  to  live.  The  estrange- 
ment between  him  and  the  mother  became 
more  pronounced  because  of  her  refusal  to  go 
to  bim,  and  It  is  not  unreasonable  that  a 


visit  from  him  would  have  been  productive 
of  unhappiness  to  the  child  rather  ttian 
pleasure  on  account  of  the  presence  of  both 
parents  in  estranged  relations,  and  that,  the 
wife  having  a  right  to  the  child's  custody 
of  the  same  dignity  with  his  right,  the  fact 
that  be  did  not  undertake  earlier  to  secure 
her  custody  arose  probably  from  a  feeling 
of  consideration  for  the  child,  wliich  was 
more  commendable  than  otherwise,  especially 
when  she  was  in  the  custody  of  her  mother, 
whom,  we  insist,  was  fitted  to  care  for 
her  child.  These  facts  could  only  be  urged 
as  evidence  of  want  of  affection  on  bis  part 
for  the  child,  which  would  now  make  bim 
unsuitable  for  her  custody;  but  other  facts 
and  drcumstanoes  in  the  case  show  this  con- 
tention to  be  unfounded. 

[7]  (d)  It  is  contended  that  John  Balli- 
ban,  as  the  statutory  guardian  of  the  child, 
is  entitled  to  her  custody,  but  the  right  of  a 
statutory  guardian  to  the  custody  of  the  per- 
son of  an  Infant  is  inferior  to  that  of  a  par- 
ent, who  is  suitable  for  the  trust.  Section 
2016,  Kentucky  Statutes ;  Mason  v.  Williams, 
165  Ky.  331,  176  &  W.  1171. 

[8]  (e)  The  attempt  by  the  child's  mother 
to  give  her  custody  by  will  to  her  mother  and 
brothers  does  not  constitute  any  right  to  her 
cu&tody,  as  against  the  surviving  father,  be- 
cause It  is  only  the  surviving  parent  who  is 
authorized  by  will  to  name  a  guardian  for 
the  custody  of  an  Infant  or  for  his  estate, 
and  to  hold  that  cne  i>arent  could  give  away 
by  will  tbe  custody  of  a  child  as  against 
another  parent,  would  be  in  direct  conflict 
with  section  2016,  Kentucky  Statutes,  supra. 
Mason  V.  WilUams,  supra;  Stapleton  v.  Poyn- 
ter,  supra. 

[9]  (f)  The  argument  that  the  awarding  of 
the  custody  of  the  child  to  its  father  would 
be,  in  effect,  a  court  of  equity  permitting  a 
child  to  be  taken  out  of  Its  Jurisdiction, 
and  that  such  should  not  be  done,  is  without 
any  foundation  in  any  good  reason.  It  Is 
true  a  court  of  equity  has  power  to  restrain 
the  Improper  removal  of  a  child  from  the 
state,  even  by  a  parent,  but  a  case  which 
would  Justify  Interference  of  that  kind  with 
tbe  natural  and  legal  rights  of  the  parent 
would  have  to  be  a  very  extreme  one  indeed. 
14  R.  C.  Ij.  273.  Tbe  facts  of  this  case  show 
no  ground  to  Justify  such  an  exercise  of  tbe 
power  by  the  chancellor.  This  question  arose 
in  the  old  case  of  Adams  v.  Adams,  supra. 
In  that  case  the  mother  re.sided  in  the  state 
of  Ohio,  and  the  court  awarded  ber  tbe  cus- 
tody of  the  child,  and  said: 

"The  residence  of  the  mother  in  Ohio  preaenta 
no  formidable  objection  to  the  order.  Wot  the 
welfare  of  the  infant  the  court  might  diange 
the  domicile;    •    •    •  •• 

[10]  (g)  It  is  further  insisted  that  in  tbe 
instant  case,  the  court  having  examined  tbe 
child  and  inquired  with  reference  to  her  pref- 
erence  of  remaining  with  ber  grandparents 
or  her  custody  being  awarded  to  ber  lather. 
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she  expressed  the  preference  o<  remaining 
with  her  grandparentB,  the  api>ellants,  and 
for  tills  reason  the  court  should  not  have, 
contrary  to  her  desires,  awarded  her  custody 
to  her  parent,  and  in  support  of  this  is  dted 
the  case  of  Ellis  ▼.  Jesup,  supra,  and  a  num- 
ber of  others.  It  Is  further  insisted  that  she 
Is  of  such  mature  age  and  Judgment  as  to  be 
capable  of  making  a  proper  choice,  and  that 
It  should  have  had  a  controlling  Influence 
upon  the  Judgment.  The  court  in  the  pres- 
ent instance,  however,  was  of  the  opinion 
that  she  was  not  competent  to  make  an  in- 
telligent choice.  While  the  reason  assigned 
by  the  court  for  that  conclusion  does  not  ap- 
peal strongly  to  us,  we  do  not  understand 
that  under  circumstances  of  this  kind  that 
the  court  Is  compelled  to  rely  upon  the  choice 
of  the  child,  although  it  is  of  ordinary  in- 
telllgeice  for  children  of  that  age,  but  that 
it  is  cmly  where  the  court  is  in  great  doubt 
as  to  what  should  be  done  In  the  premises 
that  the  preference  of  the  child  is  given 
weight.  The  dedalon  of  cases  of  this  kind 
is  dlfflcnlt,  because  of  the  affections  of  the 
claimants  and  chUd  oftentimes  running  con- 
traiy  to  the  best  Interests  of  the  child. 
The  controversies  are  fierce  and  filled  with 
accusations  pro  and  con.  The  fault  of  a  fam- 
ily quarrel  is  thus  Involved  in  mystery,  and 
cannot  be  satisfactorily  located.  When  the 
chancellor  is  in  doubt  as  to  the  right  of  the 
matter,  and  there  is  an  absence  of  unerring 
gnldepoets  to  the  proper  Judgment,  and  the 
cbild  is  of  such  intelligence  and  Judgment 
as  to  be  capable  of  making  an  intelligent 
choice,  the  cdtanceUor  may  call  to  his  aid 
the  preference  of  the  child  as  to  its  custodi- 
an, but,  where  there  is  no  doubt  of  the  proi>- 
er  Judgment,  there  is  no  necessity  to  rest  the 
decision  upon  the  immature  Judgment  of  an 
infant  of  tender  years,  who  is  in  the  custody 
of  some  of  the  parties  and  speaks  alone  from 
its  present  affections.  The  laws  of  Ood,  as 
well  as  of  man,  have  made  the  parent  the 
natural  protector  and  guardian  of  his  chil- 
dren, and  the  natural  family  relation  should 
be  favored  in  fixing  its  custody,  if  the  parent 
is  fit  for  the  tmst. 

[Ill  The  judgment  of  the  chancellor  as  to 
the  proper  custody  of  the  child  is  a  matter 
within  bis  sound  discretion,  and  his  Judgment 
will  not  be  reversed,  unless  there  is  an  abuse 
of  Ms  discretion. 

The  Jadgmeut  is  affirmed. 


BISHOP  V.  ROBERTS  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  ISIS.) 

QniKTXKa  Tnue  lO- j  11(8)— Evidkno»— Strrn- 
cnRCT. 
Evidence  held  insufficient  to  sustain  decree 
qnietiDg  title  of  plaintiffs. 

Appeal  from  Circuit  Court,  Clay  County. 

Suit   by    America    Roberts    and    hnsband 

against  Alex  Bishop  and  another.     Decree 


for  plaintiffs,  and  defendant  Bishop  appeals. 
Reversed  and  remanded,  with  instructions. 

A.  B.  Hampton,  of  Manchester,  for  appel- 
lant H.  F.  Farmer  and  Rawllngs  &  Wright, 
all  of  Manchester,  for  appellees. 

MILLER,  3.  By  their  petition  in  equity 
filed  in  the  Clay  circuit  court  on  September 
20,  1911,  the  appellees,  America  Roberts  and 
John  E.  Roberts,  her  husband.  Instituted  this 
action  against  Alex  Bishop  and  Perry  Combs 
to  quiet  America  Roberts'  title  to  a  tract  of 
land  known  as  lot  No.  12  in  the  division  of 
the  lands  of  her  father,  Perry  B.  Bums,  de- 
ceased, and  described  In  the  petition  by  metes 
and  bounds.  The  tract  contains  about  600 
acres,  and  the  petition  as  amended  alleged 
that  America  inherited  it  from  her  father, 
and  that  it  had  been  conveyed  to  her  by  Dick- 
inson, a  special  commissioner  appointed  for 
that  purpose  by  the  Clay  county  court  on 
AprU  6,  1886;  that  the  plaintiff  was  in  the 
actual  iKJssession  of  said  tract,  and  had  been 
in  possession  thereof  to  a  well  marked  and 
defined  boundary  under  said  deed  since  1885; 
and  that  for  many  years  previous  to  the 
death  of  Perry  B.  Burns,  he  and  those  un- 
der whom  he  claimed  had  held  possession 
of  all  of  said  tract  of  land,  owning  and  claim- 
ing the  same  to  the  boundary  set  out  in  the 
petition.  The  i)etition  further  alleged  that 
the  defendant  Bishop  was  asserting  a  claim 
to  a  part  of  the  land  therein  described,  and 
that  Bishop  and  Combs  had  cut  timber  there- 
from of  the  value  of  $25 ;  and  by  way  of  re- 
lief it  asked  that  America  Roberts'  title  to 
the  land  be  quieted,  and  that  she  recover 
125  damages  from  the  defendants. 

The  first  paragraph  of  the  answer  is  a 
traverse  of  the  material  allegations  of  the 
petition.  By  a  second  paragraph  the  defend- 
ant Bishop  alleged  he  was  the  actual  owner 
of  and  In  the  possession  of  a  l<X)-acre  sur- 
vey lying  on  the  waters  of  Newfound  creek, 
which  he  described  In  a  general  way;  that 
he  and  those  under  whom  he  claimed  had 
been  in  the  quiet  and  peaceable  possession  of 
said  tract  of  land  for  more  than  50  years, 
claiming  and  using  it  to  a  well-deflned  and 
plainly  marked  boundary;  that  those  under 
whom  he  claimed  were  In  the  actual  adverse 
possession  of  all  the  land  on  the  left-hand  fork 
of  Newfound  creek  at  the  time  the  deed  was 
made  to  America  Roberts  in  1885,  and  that 
said  deed,  to  the  extent  it  attempted  to  con- 
vey the  land  so  held  by  defendant  and  his 
grantors,  was  champertous  and  void,  and 
conveyed  no  title  to  America  because  said 
land  was  then  held  adversely  to  her  ancestor 
Perry  Bums,  who  never  owned  or  claimed 
any  land  on  Newfound  creek ;  and  defendant 
interposed  the  statutes  of  champerty  and 
limitations  In  bar  of  the  plaintiff's  right  to 
recover.  Bishop  made  his  answer  a  connter- 
claim  against  the  plaintiffs,  and  asked  that 
his  title  to  the  100-acre  tract  be  quieted. 
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The  reply  traTersed  tbe  adlnnattve  allega- 
tions of  the  answer  and  counterdalm.  Pass- 
ing the  objection  that  the  petition  states, a 
case  in  ejectment,  and  not  a  case  to  quiet 
title,  we  wUI  consider  the  case  upon  the  mer- 
its. 

In  taking  proof  it  was  developed  that  Per- 
ry B.  Burns  bad  acquired  title  to  a  25-acre 
tract  under  a  patent  issued  to  him  in  1863; 
that  Ellsba  Bishop,  the  father  of  the  defend- 
ant Alex  Bishop,  obtained  title  to  the  100 
acres  now  occupied  by  Alex,  through  a  pat- 
ent issued  to  him  in  1865;  that  the  entire 
25-acre  tract  patented  to  Perry  B.  Burns  In 
1863  lay  within  the  boundary  described  In 
the  petition;  that  a  portion  of  the  100-acre 
tract  patented  to  Ellsba  Bishop  In  1865  lay 
within  the  boundary  described  in  the  peti- 
tion; and,  according  to  the  contention  of 
Mrs.  Roberts,  Ellsba  Bishop's  100-acre  patent 
overlapped  the  senior  Perry  Burns  25-acre 
patent  to  the  extent  of  9  or  10  acres. 

The  chancellor's  Judgment  declared  that 
America  Roberts  was  the  owner  of  the  25- 
acre  tract  patented  to  her  father.  Perry 
Bums,  in  1863,  describing  it  by  metes  and 
bounds  so  as  to  overlap  Bishop's  100-acre 
tract,  and  that  she  was  entitled  to  the  Imme- 
diate possession  thereof.  From  that  Judg- 
ment Bishop  prosecutes  this  appeal. 

In  a  division  of  Perry  B.  Burns'  estate 
all  of  his  lands  lying  upon  Meadow  branch 
were  allotted  to  the  plaintiff  America  Roberts 
by  commissioners  appointed  by  the  county 
conrt,  and  Dickinson,  the  special  commission- 
er, made  her  deed  therefor  in  1885.  About 
three  years  later,  however,  John  B.  Roberts, 
her  husband,  approached  Morgan  and  Combs, 
the  two  surviving  commissioners,  and,  claim- 
ing that  a  mistake  had  been  made  in  their  re- 
port as  to  the  description  of  the  land  on 
Meadow  branch,  be  asked  them  to  make  a 
supplemental  report  correcting  the  descrip- 
tion. Tbey  did  so,  and  by  a  corrected  deed 
made  by  Dickinson  as  commissioner  In  1888, 
the  alleged  errors  of  description  In  the  first 
commissioner's  deed  were  corrected.  The  pe- 
tition sets  out  the  description  contained  in 
the  corrected  deed.  It  further  appears  from 
the  proof  that  by  patent  No.  43,423  Issued  to 
Perry  B.  Burns  In  1870  he  obtained  title  to 
200  acres  of  land  adjoining  the  EUsha  Bishop 
100-acre  patent;  but  as  this  patent  of  1870 
does  not  Interfere  with  the  Ellsba  Bishop 
patent  of  1865,  and  Is  Junior  to  It,  It  need 
not  be  further  considered. 

Waiving  the  several  minor  points  raised  by 
the  appellant,  we  will  address  ourselves  to 
the  principal  objection,  that  the  Judgment  of 
the  chancellor  is  not  sustained  by  the  proof. 
We  think  this  objection  Is  well  grounded. 
The  land  in  controversy  lies  near  the  dividing 
line  between  Owsley  and  Clay  counties.  The 
most  prominent  natural  object  is  this  neigh- 
borhood is  a  ridge  running  in  a  westwardly 
direction  and  dividing  the  lands  lying  on  the 
headwaters  of  Meadow  branch  on  the  south 
side  from  the  lands  lying  on  tbe  headwaters 


of  Newfound  creek  npon  ftae  opposite  side  ot 
the  ridge;  and  the  real  question  in  contest 
between  the  parties  to  this  action  is  whether 
any  part  of  America  Roberts'  land  lies  upon 
Newfonnd  creek  on  tbe  north  side  of  Che 
ridge.  The  EUsha  Bishop  lOO-acre  patent  of 
186S  lies  upon  the  north  side  of  the  ridge 
and  extends  southwardly  to  it;  its  southern 
boundary  line  calling  for  the  ridge.  The 
Judgment  of  the  chancellor  Ignored  tbe 
boundary  set  out  in  the  petition,  but  declar- 
ed that  the  northern  end  of  tbe  Perry  Bums 
25-acre  patent  of  1863,  amounting  to  9  or  10 
acres,  extended  over  tbe  ridge  and  upon  tbe 
waters  of  Newfound  creek,  and  overlapped 
the  Blsbop  patent  to  that  extent 

As  we  understand  this  case  tbe  entire 
controversy  turns  upon  tbe  location  of  the 
Perry  B.  Burns  25-acre  patent  of  1868 ;  and 
upon  tbat  point  there  is  no  satisfactory  proof. 
The  plaintiff  John  Roberts,  himself  a  survey- 
or, when  testifying  concerning  the  location  of 
the  Perry  B.  Bums  patent  Na  43,423  for  20o 
acres,  testified  as  follows: 

"Q.  What  other  patents  did  you  find  lying  in 
the  vldnily  of  this  Perry  B.  Bums  patent  yoa 
speak  of  7  A>  I  found  a  25-acre  patent  in  the 
name  of  Periy  B.  Bums,  dated  1863.  Q.  How 
does  this  patent  Ue  in  regard  to  that  part  of 
the  lands  in  controversy  in  this  action  f  A.  I 
cannot  state  except  as  I  have  shown  it  on  the 
map  before  me.  I  hooked  it  on  from  tbe  second 
corner  of  the  Perry  B.  Bums  patent  No.  43.423, 
and  platted  same  on  die  map  from  that  connec- 
tion. •  •  *  Q.  Tou  speak  of  a  25-acre  sur- 
vey made  in  the  name  of  Perry  B.  Burns.  Now 
does  this  survey  cover  any  part  of  the  EUsha 
Bishop  survey,  under  which  the  defendant  Alex 
Bishop  claims?  If  so,  how  much  does  it  cover? 
A.  The  way  I  have  it  on  the  map  shows  that  it 
covers  about  12  acres  of  it  •  *  •  Q.  What 
surveying  did  you  ever  do  or  see  done  on  the  25 
acres  yon  mention?  A.  I  never  stretched  a 
chain  on  it;  but  I  went  and  showed  tbe  begin- 
ning comer  to  Burke  the  same  day  I  showed 
him  the  other  comers,  and  hooked  it  on  from 
his  base  line,  and  also  hoolrad  on  other  patents. 
Q.  Is  the  comer  that  yon  say  is  the  beginning 
comer  to  the  26-acre  patent  on  the  waters  of 
BullsUn,  or  on  Newfound  creek?  A.  It  is  on 
the  Meadow  branch  of  Ballskin  creek.  Q.  Then 
you  cannot  say  from  seeing  these  lines  run  on 
the  ground  that  this  survey  reaches  over  on  to 
Newfound  creek  at  all,  can  you?  A.  It  shows 
by  the  plat  that  it  runs  over  on  that  creek.  I 
never  saw  it  surveyed.  Q.  Does  the  200-acre 
surv^  No.  43,423  call  for  any  of  the  Unes  of 
the  2S-acre  survey?  A.  I  don't  think  it  does. 
Q.  Does  yonr  deeded  boundary  call  at  any  place 
to  ran  with  any  of  tbe  lines  of  either  the  200- 
acre  survey,  or  the  25-acre  survey?  A.  I  don't 
think  it  calls  for  any  patent  lines." 

It  will  thus  be  seen  that  Roberts  arbitrari- 
ly located  tbe  beginning  point  of  the  25-acre 
survey,  and  platted  tbat  soirey  upon  tbe 
map  upon  which  the  Judgment  Is  based  with- 
ont  any  substantial  reason  for  Ms  action. 

Tbe  only  other  testimony  that  may  be  said 
to  have  any  substantial  value  upon  this  point 
is  tbat  of  Abner,  the  surveyor,  and  he  says 
he  located  tbe  beginning  comer  of  the  25- 
acre  survey  at  tbe  place  pointed  oat  by  Rob- 
erts. Abner  also  testified  tbat  the  corrected 
commissioner's  deed  of  1888  to  America  Rob- 
erta embraced  350  acres  that  were  not  on  tbe 
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waten  of  the  Meadow  branch  and  extended 
up  to  the  Owsley  county  line,  and  that  the 
orl{^nal  conunlssioner's  deed  of  1886  corered 
only  166  acres.  No  witness  attempts  to  give 
a  good  or  even  a  plausible  reason  for  locat- 
ing the  25-acre  snrvey  as  Soberts  platted  It ; 
on  the  contrary,  the  proof  shows,  If  It  shows 
anything,  that  It  was  Improperly  located  and 
platted  on  the  map.  In  making  the  surrey 
Abner  found  none  of  the  comer  trees  called 
for  by  the  patent;  and  neither  the  descrlp- 
tlon  contained  In  the  200-acre  patent  No.  43,- 
423,  nor  the  description  in  the  commissioner's 
deed,  calls  for  any  line  In  the  25-acre  survey. 
Moreover,  America  Roberts  has  never  had 
any  part  of  the  lap  fenced  or  In  her  posses- 
sion, and  does  not  so  claim ;  she  now  dalibs 
under  the  25-acre  patent  of  18d3,  although 
the  petition  makes  no  reference  to  it. 

According  to  the  patent  the  beginning  of 
the  boundary  of  the  25  acres  la  "at  a  beech 
and  black  gum  at  the  end  of  the  fork  ridge 
of  the  Meadow  branch  of  Uttle  BuUskln," 
while  the  fourth  or  most  northern  call  of 
the  patent  runs  to  a  "path  leading  to  the 
bead  of  Newfound  and  Buffalo."  This  de- 
scription indicates  that  the  2S-acre  patent  lies 
on  the  Meadow  branch  and  south  of  the  head 
of  Newfound  creek.  Upon  this  subject  Ab- 
ner testified  as  follows : 

"Q.  I  notice  In  the  patent  that  the  beginning 
comer  of  that  25-acre  survey  is  described  thus: 
'Beginning  at  a  beech  and  black  gum  at  the  end 
of  a  fork  ridge  of  the  Meadow  branch  of  Little 
BulIsldB.'  Is  that  the  point  where  you  began 
to  run  that  survey  from?  A.  I  began  at  a 
beech  stump  on  the  bank  of  a  branch.  Q.  Was 
that  the  end  of  a  fork  ridge  of  the  Meadow 
branch  of  Little  Bullskint  A.  I  would  not  con- 
sider it  the  eai  of  a  fork  tidgc.  *  *  *  Q.  Is 
there  a  fork  ridge  in  the  Meadow  branch  that 
runs  down  some  distance  below  where  Mr.  Bob- 
erts  showed  you  the  beginning  of  said  survey? 
A.  Tea,  sir.  Q.  About  bow  far  below?  A. 
About  250  or  300  yards.  Q.  If  you  should  com- 
mence that  survey  at  the  end  of  this  fork  rid^e 
and  ran  its  courses  and  distances  as  you  did 
where  you  began,  tell  the  court  whether  it  wonld 
cross  to  the  Newfound  side  or  not  A.  I  think 
not" 

Furthermore,  Morgan,  one  of  the  commis- 
sioners who  divided  the  Perry  B.  Bums  land, 
R.  F.  Bums,  the  son  and  administrator  of 
Perry  B.  Bums,  and  A.  H.  Bums,  another 
son,  all  testified  that  Perry  B.  Burns  never 
owned  or  claimed  any  land  on  Newfound 
creek,  and  that  he  only  claimed  up  to  the 
ridge.  And  no  witness  claims  that  the  be- 
ginning point  of  the  survey  of  the  25-acre 
patent,  as  located  by  Roberts,  begins  "at 
the  end  of  a  fork  ridge."  It  does  appeal, 
however,  that  there  is  a  fork  ridge  lower 
down  the  Meadow  branch ;  and  A.  H.  Bums, 
the  son,  testified  that  the  25-acre  tract  was 
located  too'  far  up  that  stream.  Further- 
more, Morgan  testified  that  when  John  E. 
Roberts  came  to  him  in  1888  for  the  purpose 
of  having  the  description  in  the  conmiission- 
er's  deed  corrected  be  made  no  claim  that 
his  wife  owned  any  lands  on  Newfound  creek. 


or  tliat  the  deed  should  be  corrected  so  as  to 
embrace  any  lands  on  that  creek. 

It  la  true  iliat  two  netdiew»  of  Perry  B. 
Burns,  and  Geo.  Bums,  his  son,  testified  that 
they  had  heard  conversations  between  Perry 
B.  Burns  and  his  brothers  to  the  effect  that 
Perry  B.  Bums  claimed  a  strip  of  land  on 
Newfound  creek;  but  this  testimony  is  too 
indefinite  to  attract  much  attention.  So  the 
plaintiffs'  case  is  really  sustained  only  by 
the  arbitrary  act  of  Roberts  In  locating  the 
26-acre  patent,  since  Abner's  survey  is  based 
solely  CD  Roberts'  location  of  the  beginning 
point  Not  only  is  this  true,  but  the  weight 
of  the  proof  tends  to  show  that  the  25-acre 
survey  was  incorrectly  located  by  Roberts; 
that  it  lies  further  south,  and  does  not  ex- 
tend over  the  ridge,  whidi  it  must  do  in  or- 
der to  reach  the  waters  of  Newfound  creek. 
Adhering,  therefore,  to  the  cardinal  rule  that 
the  plaintiff  must  make  out  her  case  by  com- 
petent evidence  before  she  can  ask  relief  at 
the  hands  of  the  chancellor,  we  feel  compel- 
led to  say  that  she  has  wholly  failed  in  this 
respect. 

Judgment  reversed,  and  case  remanded, 
with  instructions  to  the  cbaucellor  to  dismiss 
the  petition. 


MATNEY  et  al.  v.  EDMONDS  et  al. 
(Court  of  Appeals  of  Kentacky.    Feb.  8,  1918.) 

1.  Appkal  and  Ebbob  «55>146—RBvnEW— Ap- 
peals Between  Coappiixxks. 

A  cross-appeal  Is  only  allowable  in  behalf  of 
an  appellee  against  an  appellant  and  is  not  per- 
missible against  a  coanpellee,  under  Civ.  Code 
Prac.  (  755. 

2.  Appeal  and  Ebbob  ®=>S35— PabtieS— Dis- 
ignatiow. 

Under  Civ.  Code  Praa  i  738,  where  the 
statement  of  appeal  names  defendants  as  appel- 
lants and  plaintiffs  as  appellees,  without  reter- 
ence  to  intervener,  the  latter  is  not  before  the 
court,  and  a  cross-appeal  against  it  will  be  dis- 
missed. 

3.  Appkai.  abd  Ebbob-  «s>361(1)— Appuoa- 
TioN  TOB  ApPEAii— Requisites. 

Under  Ky.  St.  §  960,  subsec.  3,  where  the 
amount  in  controversy  is  more  than  $200  and 
less  than  9600,  the  practice  to  obtain  review  is 
by  a  motion  in  this  court  for  an  appeal,  and  not 
by  appeal  granted  by  the  clerk ;  but  a  filing^  of 
the  record  will  be  treated  as  including  a  motion 
for  appeal,  even  though  appeal  was  prayed  for 
in  the  court  below,  abandoned,  and  after  ex- 
piration of  time  for  prosecution  thereof  the  rec- 
ord was  here  filed. 

4.  Appeal  and  Bbboe  «=>10O9(3)— Findings 

OP  COUBT— StTFFIOlENCY  OF  EVIDENCE. 

Where,  in  the  matter  of  a  suit  and  counter- 
claim, the  evidence  is  conflictiag,  and  the  weight 
of  it  sustains  the  findings  of  the  chancellor,  such 
findings  will  not  be  disturbed. 

App^l  from  Circuit  Court,  Pike  County. 

Suit  by  M.  M.  Eldraonds  and  another 
against  J.  H.  Matney  and  another.  Attach- 
ment against  defendants'  property,  and  the 
Ironton  Lumber  Company  Intervenes.  At- 
tachment sustained.  Judgment  for  plaintiffs, 
defendants  appeal,   and  plaintiffs  filed  cross- 
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appeal  against  Intervener.  Gross-appeal  dlfh 
missed,  and  Judgment  affirmed. 

Rehearing  denied  201  S.  W.  466. 

C.  B.  Wheeler,  of  Ashland,  J.  J.  Moore  and 
Stratton  &  Stephenson,  all  of  PlkevlUe,  and 
John  W.  Wheeler,  of  Palntsvllle,  for  appel- 
lants. J.  S.  Cline,  J.  D.  Kash,  and  W.  K. 
Steele,  all  of  PlkeTllle,  for  appellees. 

MUXER,  J.  Edmonds  having  sued  Mat- 
ney  ft  Bevlns,  partners,  for  $278,89  claimed 
to  be  dne  for  hauling  sawlogs,  they  answered, 
denying  any  indebtedness  to  Edmonds,  and 
asserting  a  counterclaim  for  $106.15  over- 
paid to  Edmonds.  Edmonds  caused  an  at- 
tachment to  be  levied  upon  two  rafts  of  saw- 
logs  alleged  to  belong  to  Matney  &  Bevlns, 
and  the  Ironton  Lumber  Company  Intervened, 
claiming  it  had  bought  the  two  rafts  from 
Bevlns,  and  had  paid  for  them  and  branded 
them,  before  the  attachment  was  levied.  The 
rafts  were  sold  by  the  court's  commissioner 
for  $218.83,  net  In  their  reply  to  the  Inter- 
vening croes-petltlon  of  the  Ironton  Lumt>er 
Company,  Matney  &  Bevlns  asserted  by  way 
of  cross-petition  against  that  company  a 
claim  for  $3,447.60  arising  out  of  other  trans- 
actions. The  chancellor  gave  E<dmonds  a 
Judgment  against  Matney  &  Bevlns  for  $227.- 
73,  and  sustained  the  attachment,  and  divid- 
ed the  $218.33  proceeds  of  sale  equally  be- 
tween Edmonds  and  the  Ironton  Lumber 
Company.  Matney  was  granted  an  appeal 
against  Edmonds  by  the  clerk  of  this  court, 
and  by  inadvwtence  an  order  was  entered  in 
this  court  granting  Edmonds  a  cross-appeal 
against  the  Ironton  Lumber  Company. 

[1]  1.  A  cross-appeal  Is  only  allowable  In 
behalf  of  an  appellee  against  an  appellant ;  It 
is  not  permissible  against  a  coappellee.  Civil 
Code,  {  758 ;  Smith  v.  Northern  Bank,  1  Mete. 
675 ;  Gaar  v.  Louisville  Banking  Co.,  11  Bush, 
180,  21  Am.  Rep.  200;  McKay  v.  Mayes,  17 
Ky.  Law  Rep.  827,  32  S.  W.  606 ;  Marion  Nat. 
Bank  v.  PhiUips,  18  Ky.  Law  Repi  169,  36 
S.  W.  910 ;  Hesslg  v.  Hesslg,  180  Ky.  686, 113 
S.  W.  851. 

[1]  2.  Furthermore,  the  statement  of  ap- 
peal required  by  section  739  of  the  Civil  Code 
reads  thus:  "Pike  Circuit  Court.  J.  H.  Mat- 
ney, etc.,  Appellants,  v.  M.  M.  Edmonds,  etc.. 
Appellees" — and  makes  no  reference  to  the 
Judgment  appealed  from.  This  statement 
brings  only  Edmonds  before  the  court  as  an 
appellee;  the  Ircmton  Lumber  Company  Is 
not  an  appellee.  Civil  Code,  (  739 ;  Brodie  v. 
Parsons,  23  Ky.  Law  Rep.  831,  64  8.  W.  426 ; 
Breckinridge  County  v.  McDonald,  154  Ky. 
724,  169  B.  W.  649;  Commonwealth  v.  Co- 
lumbia Trust  Co.,  162  Ky.  832,  173  S.  W.  388. 
The  cross-appeal  will  have  to  be  dismissed  for 
either  reason. 

[3]  3.  This  leaves  pending  only  the  appeal 
of  Matney  against  Edmonds;  and  as  the 
amount  in  controversy,  including  the  demand 
of  the  counterclaim,  Is  more  than  $200  and 
is  less  than  $600,  the  practice  to  obtain  a  re- 
view by  this  court  should  have  been  by  a  mo- 


tion in  this  court  tn  an  appeal,  and  not  by 
means  of  an  appeal  granted  by  the  derk. 
Ky.  St  I  950,  Bubsec.  8;  Oman-Bowling 
Oreen  Stone  Co.  v.  L.  ft  N.  R,  Co.,'  100  Ky. 
832,  185  S.  W.  lia  In  City  of  Covington  v. 
Sullivan,  172  Ky.  637, 189  S.  W.  709,  the  rule 
of  practice  was  amplified  to  the  following  ex- 
tent: 

'In  order  to  further  simplify,  if  it  can  be  done, 
the  practice  regalating  appeab  in  cases  like  this, 
we  have  determined  to  bold  that  when  the  record 
is  duly  filed  io  the  clerk's  office  of  this  court, 
and  no  appeal  was  prayed  in  the  court  below,  the 
filing  of  the  record  will  l>e  treated  as  including  a 
motion  that  this  court  grant  an  appeal,  although 
no  motion  asking  for  such  an  appeal  is  filed  with 
the  record." 

The  reason  for  the  extended  rale  clearly 
is  that,  wherever  it  appears  that  the  appel- 
lant is  not  proceeding  under  an  appeal  grant- 
ed below,  he  may  obtain  a  review  in  this 
court,  in  minor  cases,  by  filing  his  record 
here,  without  formally  making  a  motion  for 
an  appeal,  which  will  be  Implied  from  hl& 
act  of  proceeding  independently  in  thlt: 
court 

In  the  case  at  bar  Matney  ft  Bevlns  were 
granted  an  appeal  in  the  circuit  court,  but 
afterwards  abandoned  it  and  filed  the  record 
in  this  court,  and  obtained  an  appeal  from 
the  clerk,  after  the  time  for  prosecuting  the 
appeal  granted  below  had  expired.  It  thus 
api)eer8  that  they  are  not  now  proceeding  un- 
der the  appeal  granted  below,  but  are  pro- 
ceeding under  the  appeal  granted  by  the 
clerk  of  this  court,  and  independently  of  the 
appeal  granted  below.  This  would  seem 
to  bring  this  case  within  the  reason  of  the 
rule  announced  in  the  Sullivan  Case,  supra, 
and  that  the  rule  therein  announced  should 
be  extended  so  as  to  cover  this  case,  which 
would  require  us  to  hold  that,  whea  an  un- 
authorized appeal  has  been  granted  by  the 
circuit  court,  a  party  may  abandon  his  ap- 
peal thus  improperly  granted  and  apply  for 
an  appeal  by  motion  as  required  by  the  stat- 
ute, and  that  the  filing  of  the  record  without 
a  motion  for  an  appeal,  or  the  granting  of 
an  appeal  by  the  clerk  of  this  court,  will  be 
treated  as  a  motion  for  an  appeal  as  required 
by  the  statute.  We  think  this  a  reasonable 
application  of  the  statute,  and  so  hold. 

[4]  4.  The  application  of  Matney  ft  Bevlns 
for  an  appeal  is  therefore  properly  before  us ; 
and,  while  the  evidence  upon  the  issues  be- 
tween them  and  Edmonds  is  conflicting  in 
some  respects,  the  weight  of  it  sustains  the 
finding  of  the  chancellor.  In  such  cases  the 
finding  of  the  chancellor  will  not  be  dis- 
turbed. Byassee  v.  Evans,  148  Ky.  415,  136 
S.  W.  857;  Klrbpatrick's  Ex'r  v.  Rehkoph. 
144  Ky.  134, 137  S.  W.  862 ;  Wathen  v.  Wath- 
en,  149  Ky.  505,  149  5.  W.  002;  Bond  T. 
Bond,  150  Ky.  392,  150  S.  W.  363. 

The  motion  of  Matney  ft  Bevlns  fbr  an  ap- 
peal is  overruled,  and  the  Judgment  against 
them  is  affirmed;  the  cross-appeal  of  Eid- 
monds  against  the  Ironton  Lumber  Company 
is  dismissed. 
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MAGOWAN  et  «1.  ▼.  KENTUCKY  TJTII.I- 

TiEs  ca 

(Court  of  Appeals  of  Kentucky.    Feb.  S,  1918.) 

1.  Trial  4ts>296<lJ)  —  iNBTBUorion— Audunt 
OF  Recovebt. 

Where  defeadants'  recovery  on  their  coun- 
terclaim was  properly  limited  to  $2,000,  the 
amount  claimed  by  them,  the  fact  that  the  court 
inadvertently  stated  that  the  claim  was  mani- 
fested in  the  petition  rather  than  in  tiie  coun- 
terclaim was  immaterial  and  harmless. 

2.  TBiAi  «=3228(3)  —  Instkuotion  —  Um  of 
Pbesent  Tense  as  to  Dauaoes. 

The  court  did  not  err  in  tellioK  the  jury 
that,  if  tbey  should  find  for  defendants  on  their 
counterclaim  for  injuries  to  their  lands  and 
crops,  to  find  what  the  ext^t  of  such  damage 
"is,"  because  the  jury  could  not  have  failed  to 
nnderstand  that  they  were  to  find. for  defendants 
for  past  as  well  as  present  injuries  described  in 
the  evidence,  which  covered  a  period  of  five 
years,  thou^  certain  washes  and  galliea  in  de- 
fendants' lands  had  been  filled  up  by  them  before 
the  jury  viewed  the  premises. 

3.  Trial  «=»228(3)  —  Ikstbuotionb  —  Usb  of 
oonrdnctivje  irbtead  of  disjunctive  ab 
TO  Damages. 

Where  the  jury  were  instructed  that.  If  they 
believed  that  plaintiff  allowed  water  to  flow 
through  defendants'  lands,  and  cut  through  the 
same  gullies  and  washes,  and  injured  their 
crops,  and  washed  away  the  soil,  to  defendants' 
damage,  Uie  jury  should  find  the  extent  of  the 
damage,  such  instruction  was  proper  as  only 
to  be  understood  to  mean  that  the  jury  might 
find,  not  only  for  all  such  injuries,  but  for  any 
part  thereof,  though  the  idea  would  have  been 
bettor  expressed  by  the  use  of  the  disjunctive 
rather  than  the  conjunctive. 
i.  TxiAi.  <S=>296(11)— Cube  of  Ebbob  at  In< 

STBUCnoN. 
Any  error  is  such  instruction  using  the  con- 
junctive rather  than  tbe  disjunctive  was  cor- 
rected by  an  instruction  that,  unless  the  jury 
believed  that  plaintiff  maintained  its  standpipe 
and  allowed  it  to  overflow  through  the  lands  of 
defendants  and  injured  their  crops  or  lands, 
they  should  find  for  "defendant." 

5.  Triai,  €=9242  — Instbuotion— Confdbino 
Chabacteb  —  Uas  of  "Defendant"  ros 
"Plaiktiff." 

Such  instruction,  that  unless  the  jury  believ- 
ed that  plaintifl!  maintained  its  standpipe,  and 
allowed  it  to  overflow  through  defendants'  lands, 
and  injure  their  crops  or  lands,  the  jury  should 
find  for  ."defendant,"  wag  not  erroneous  as 
confusing,  in  that  it  used  the  word  "detendant" 
at  the  end  instead  of  "plaintiff." 

6.  Affbai,  ado  Ebbob  ■&=>1033(6)— Hakkless 
Ebbob— Right  to  Complain. 

Defendants  cannot  complain  on  appeal  of 
error  in  instructions  which  were  in  their  favor. 

Appeal  from  Orcblt  Coi3rt,  Montgomery 
County. 

Action  by  the  Kentucky  UtlUties  Com- 
pany against  James  R.  Magowan  and  others. 
Vnm  a  judgment  for  plaintifl,  defendants 
an)eal.     Judgment  afllrmed. 

Robert  H.  Winn,  of  Mt  Staling,  for  ap- 
pellants. Henry  R.  Prewltt,  of  Mt.  Sterling, 
and  Oordon  ft  Laurent  and  Bernard  Flezner, 
all  of  LonlsvlUe,  for  appellee. 

CLARK,  3.  In  1901,  the  Mt  Sterling 
Water,  Light  ft  Ice  Company  acquired  from 
James  R.  and  Emma  O.  Magowan  the  right 


to  lay  Its  watet  pipes,  through  thdr  lands, 
from  Its  standpipe  to  the  dty  of  Mt.  Sterling, 
by  a  contract  which  obligated  the  company 
to  fnmlsh  them,  free  of  charge,  60,0)90  gal- 
lons of  water  a  year,  and -required  them  to 
t>ay  for  any  excess  over  that  amount;  and 
the  company  was  to  compensate  the  Magow- 
ans  for  any  damage  to  their  lands  or  crops 
from  the  operation  of  the  line  through  the 
lands.  The  Kentucky  Utilities  Company,  as 
the  successor  of  the  Mt.  Sterling  Water, 
Light  &  Ice  Company,  later  acquired  all  the 
rights  and  assumed  all  the  obligations  aris- 
ing from  the  contract  -  with  the  Magowans. 
This  action  was  filed  by  the  Kentucky  Utili- 
ties Company  against  the  Magowans  to  re- 
cover $775.83  for  water  alleged  to  have  been 
furnished  them,  during  four  years,  in  excess 
of  60,000  gallons  per  year.  The  defendants 
denied  that  plaintiff  furnished  them  in  any 
year  water  In  excess  of  60,(|)0  gallons;  and 
by  counterclaim  asserted  a  claim  against 
plaintiff  for  |2,000  for  damages  to  their 
lands  and  crops,  resulting  from  overflows 
from  the  standpipe  and  in  the  operation  of 
the  pipe  line  tfarongb  their  lands  in  the 
last  flve  years.  The  affirmative  allegations 
of  the  answer  and  counterclaim  were  trav- 
ersed of  record.  Upon  a  trial  before  a  Jury 
a  verdict  was  rendered  in  favor  of  plaintiff 
for  the  sum  of  $421.78,  upoa  which  judgment 
was  entered;  and,  the  defendants'  motion 
for  a  new  trial  having  been  ov«Tuled,  they 
appeaL 

The  only  error  urged  upon  us  as  a  ground 
for  reversal  is  that  the  instructions,  given  by 
the  court  over  the  objection  of  the  defend- 
ants, are  prejudicially  erroneous,  in  that  the 
third  instruction,  authorizing  a  finding  for 
the  defendants  on  their  counterclaim  and  its 
converse,  the  fifth  Instruction,  are  so  confus- 
ing as  to  amount  to  practical  denial  of  de- 
fendants' right  to  recover  thereon. 

[1]  Tlie  third  instruction  is  entirely  In 
the  conjunctive,  which  according  to  appel- 
lants' contention  required  the  jury  to  be- 
lieve that  the  water  overflowed  and  cut  gul- 
lies and  washes  and  Injured  their  crop  and 
washed  away  the  soil  before  any  damage 
could  be  estimated,  whereas  a  recovery 
should  have  been  allowed  not  only  for  all, 
tint  for  any,  of  these  Injuries.  By  this  in- 
strnctton  the  Jury  was  told  to  find  what  the 
extent  of  such  damage  "is,"  which  appel- 
lants insist  limited  their  recovery  to  such 
injuries  to  the  lands  as  were  visible  to  the 
Jury  when  they  were  taken  to  view  the 
premises,  and  excluded  a  consideration  of 
the  proof  of  washes  and  gullies,  which  had 
been  filled  up  by  them  before  the  trial,  and 
of  the  destruction  of  crops  during  the  flve 
years  prior  to  the  institution  of  their  action. 
By|  this  same  instruction  defendants'  re- 
covery was  limited  to  the  sum  of  $2,000  the 
amount  "named  In  the  petition,"  when  as  a 
matter  of  tact  their  claim  was  presented  in 
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their  countercUiiin  and  In  no  wise  appeared 
In  the  petition.  This  lest  error,  we  are  sure, 
is  wholly  immaterial  and  could  have  had  no 
influence  on  the  Jury,  because  defendants' 
recovery  was  properly  limited  to  |2,000,  the 
amount  claimed  by  them,  and  the  fact  that 
the  court  Inadvertently  stated  that  this 
claim  was  manifested  in  the  petition,  rather 
than  in  the  counterclaim,  could  not  have  had 
any  weight  with  the  JU17,  even  if  it  could  be 
presumed  that  they  would  have  noticed  this 
error,  which  is  quite  improbable. 

[2]  Nor'  do  we  think  there  Is  any  merit  in 
the  Contention  that  the  court  erred  in  tell- 
ing the  jury  that,  if  they  should  find  for 
the  defendants  for  injuries  to  their  lands 
and  crops,  to  find  "to  what  extent  such  dam- 
age Is,"  because  they  could  not  have  f&Ued 
to  understand  from  this  instruction  that 
they  were  to  find  for  the  defendants  for  past 
as  well  as  present  injuries  described  in  the 
evidence,  which  covered  a  period  of  five 
years.  Nor  are  we  sure  that  the  present 
tense  was  not  properly  used,  as  it  referred 
only  to  the  damages  to  be  then  assessed,  and 
not  to  the  injuries  for  which  damages  were 
to  be  assessed. 

[1,4]  The  other  error,  complained  of  in 
this  instruction,  that  by  the  use  of  the  con- 
junctive rather  than  the  disjunctive,  a  re- 
covery for  part  of  the  Injuries  was  denied 
unless  all  were  proven  is,  If  true,  more  se- 
rious, because  the  defendants  were  entitled 
to  recover,  not  only  for  all  but  for  any  sudt 
injuries  proven,  but  it  is  not  entirely  dear 
that  the  instruction  denies  a  right  to  recover 
tor  any,  unless  all  were  prorven,  because  by 
it  the  jury  were  instructed  that  if  they  be- 
lieved frc«i  the  evidence  that  the  plaintiff 
allowed  water  to  flow  through  the  lands  of 
the  defendants,  or  eithw  of  them,  "and  cut 
through  same  gullies  and  washes,  and  in- 
jured their  crops  growing  upon  said  land, 
and  washed  away  the  soU,  to  defendants' 
damage,  you  will  find  to  what  extent  such 
damage  is."  The  Instruction  to  the  jury 
to  find  for  defendants  to  the  extent  of  their 
damages  from  several  causes.  It  seems  to  us, 
must  have  been  understood  by  them  to  mean, 
as  it  In  fact  means,  that  they  might  find,  not 
only  for  all  such  injuries,  but  for  any  part 
thereof,  although  this  idea  would  no  doubt 
have  been  better  expressed  by  the  use  of  the 


dlsjunctlTe  rather  than  the  oonJunctlTe.  Bat, 
even  if  we  ooaoede  this  waa  6itoi%  .we  think 
it  was  corrected  by  instmctlon  No.  5,  which 
Is  as  ftdlows: 

"The  court  further  instructs  the  Jury  that, 
unless  you  believe  that  the  plaintiff  maintained 
its  gtandpipe  out  there  and  allowed  it  to  ovei^ 
flow  through  the  lands. of  the  defendants,  or  ci- 
ther of  them,  and  injure  tbelr  crops,  or  either 
of  tbeir  crops,  or  lands,  yon  will  find  for  the 
defendant." 

It  will  be  noticed  that  this,  as  the  con- 
verse of  instruction  No.  8,  is  correctly  stated 
In  the  disjunctive. 

[f,  I]  Counsel  for  appellants  insist,  bow- 
ever,  that,  because  the  court  in  the  last  word 
of  instruction  No.'  6  inadvertently  used  the 
word  "defendant,"  rather  than  the  word 
"plaintiff,"  this  Instruction  was  so  confuslngr 
that,  instead  of  helping  to  clear  up  any  douttt 
about  the  meaning  of  instruction  No.  3,  it 
could  only  have  added  to  the  confusion  of 
the  Jury.  Had  the  jury  been  confused  67 
the  Inadvertent  use  of  the  word  "defend- 
ant," instead  of  plaintiff,  this  being  the  only- 
instruction  presenting  plaintiff's  theory  on 
the  counterclaim,  they  would  have  found  for 
the  defendant,  even  though  they  did  not  be- 
lieve from  the  evidence  that  the  defendants' 
lands  or  crops  had  been  Injured,  because  both 
the  third  and  fifth  instructions  upon  these 
questions  authorized  a  finding  only  for  the 
defendant  That  plaintiff,  rather  than  de- 
fendant, was  meant,  is  so  apparent  that  we 
are  unable  to  agree  with  counsel  for  defend- 
ants. What  the  court  had  in  mind  may  read- 
ily be  surmised  by  those  having  had  legal 
training,  but  Impossible  of  surmise  by  the 
average  juror.  But  even  If  our  conception 
of  the  Intelligence  of  the  jury  is  overgeoer- 
ous  and  we  ought  rather  to  presume  that 
they  took  the  instruction  literally,  we  then 
find  ourselves  in  the  position  where  the  jury, 
uimn  both  instructions  referring  to  the  dam- 
ages set  up  in  the  counterclaim,  were  told  to 
And  for  the  defendants,  and  the  error  was 
in  favor  of  the  defendants,  of  which  they 
may  not  complain. 

Believing  that  the  instructions,  though  in- 
accurately drawn,  fairly  presented  the  issues 
to  the  jury,  or  at  least  that  no  error  therein 
was  prejudicial  to  defendants*  substantial 
rights,  the  judgment  Is  afllrmed. 
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GABTEB  et  aL  V.  ORIBTITH  at  aL 
(Coart  of  Appeals  of  Kentucky.    Feb.  5,  1918.) 

1.  Dbairs  i8   il   Right  to  Establish— Stat- 

T7TE. 

Under  Ky.  St  |  880,  Bubaec.  2,  requiring 
that  a  petition  for  the  establlehment  of  a  drain- 
age ditch  shall  state  that  the  drainage  will  re- 
sult in  public  benefit  or  utilitr,  or  that  the 
public  health,  convenience,  or  welfare  will  be 
promoted,  and  subsection  4,  providing  that  if 
the  report  of  the  viewers  shows  the  proposed 
improvement  not  to  be  practicable,  or  that  it 
win  not  benefit  the  public  health  or  any  public 
highway,  or  be  conducive  to  the  general  welfare 
of  the  community,  the  petition  shall  be  dismiss- 
ed, the  right  to  estabnsb  a  drainage  ditch  is 
not  restricted  to  cases  of  benefit  to  the  public 
health  or  to  the  public  roads,  but  is  authorized 
where  the  improvement  will  result  in  pvbiic 
benefit  or  utility,  or  will  promote  the  public 
welfare^  y 

2.  Etaiain  Domain  «Ea31->RBOi.AifATioN  of 
SwAHP  Lahd— "Public  Use." 

The  reclamation  of  low  or  swamp  lands  for 
agricultural  purposes  is  a  "public  use,"  within 
tiie  Omstitution  as  to  taking  propertv  for  a 
"public  use,"  not  only  because  it  enables  the 
land  so  drained  to  be  used  by  a  portion  of  the 
public,  but  contributes  to  tne  public  welfare 
by  adding  to  the  natural  resources  of  the  state. 
[E^.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Sectmd  Series,  Public 
Use.] 

3.  DBAins  «s>31— Pbockboinos— Objeoxions. 

Where  no  landowner  below  the  drainage 
ditch  filed  exceptions  in  the  drainage  proceedings 
as  required  by  statute,  the  effect  of  the  ditch 
upon  the  land  below  was  not  in  issue,  and  evi- 
dence thereof  should  not  have  been  admitted. 

4.  EviDSRCE   «=»536  —  Expebt   Witressbs  — 

GOIIPETKNCY. 

It  was  error  to  permit  witnesses,  who  had 
not  qualified  as  experts  by  showing  any  scientific 
or  practical  knowledge  on  the  subject,  to  give 
their  opinion  that  it  was  not  practicable  to  drain 
the  proposed  district  by  a  public  ditch. 

6.  Dbaiks  <=sa34— Pbooeeoihob  to  EerrABLisH 
—Evidence. 
In  proceedings  to  establish  a  drain,  evidence 
that  dirt  would  be  piled  in  solid  and  continuous 
embankments  on  either  side  was  impr<9erly  ad- 
mitted ;  such  testimony  being  baaed  on  assump- 
tion that  drainage  commissioners  and  its  engi- 
neer would  be  guilty  of  gross  negligence  in  tibe 
construction  of  tbe  ditch. 

6.  Dbains  «=3M— Pbooebdiitos  to  Establish 

-Evidence. 
In  proceedings  to  establish  a  drain,  evidence 
of  public  benefit  as  well  as  benefit  to  the  land  af- 
fected by   the  improvement  was  material,  and 
should  nirve  been  admitted. 

7.  Drains  «s»84— Pbookkvnos  to  Establish 
—Evidence. 

In  proceedings  to  establish  a  drain,  evidence 
that  another  ditch  was  in  the  process  of  con- 
struction at  the  point  where  the  proposed  ditch 
was  to  begin  was  admissible,  if  accompanied  by 
further  evidence  that  the  digging  of  such  other 
ditch  would  ipcrenee  the  amount  of  water  flow- 
ing upon  the  proposed  drainage  district 

Anieal  from  Olroiilt  Ooart,  Ohio  County. 

Prooeedliigs  to  establiab  a  drain  by  Flnley 
Carter  and  otben  against  WllUe  Onfflth  and 
ottiers.  From  a  determination  of  the  dr- 
cnit  court  on  appeal,  petitioners  appeal.  Re- 
versed and  remanded. 


Woodward  ft  Kirk  and  M.  L.  Heavrln,  all 
of  Hartford,  tar  appellants.  W.  T.  ElUs,  of 
Owensboro,  and  Olenn  A  Slmmerman,  of 
Hartford,  for  appellees^ 

CLAT,  C.  Finley  Carter  and  others  brougbt 
this  proceeding  to  establish  a  ditch  or  drain 
in  the  valley  of  Panther  creek  in  Ohio  coun- 
ty. Exceptions  were  filed  by  certain  land- 
owners, and  the  trial  In  the  county  court  re- 
sulted In  a  judgment  dismissing  tbe  petition. 
On  appeal  to  the  circuit  court,  the  jury  re- 
turned a  finding  against  the  estabUsbment  of 
the  ditch,  and  the  petition  was  again  dis- 
missed.   The  petitioners  appeal 

The  circuit  court  instructed  the  Jury  as 
follows: 

"1.  If  you  believe  from  the  evidence  that  th* 
proposed  ditdi  will  not  benefit  the  public  health, 
or  will  not  be  condtkdve  to  the  general  welfare 
of  the  community  in  which  It  is  to  be  located, 
or  that  the  route  is  not  tbe  proper  one,  or  that 
its  construction  is  not  practicable,  then  in  either 
of  said  events  you  should  find  against  the  con- 
struction of  the  proposed  ditch,  and  so  say  in 
your  verdict. 

"2.  On  the  other  hand,  if  vou  believe  from  the 
evidence  that  the  proposed  ditch  will  benefit  the 
public  health,  and  that  tbe  route  thereof  is 
proper,  and  its  construction  Is  practicable,  then 
you  should  find  in  favor  of  the  construction  of 
the  proposed  ditch,  and  so  say  in  your  vMdict" 

It  will  be  observed  that  tbe  first  instruc- 
tion is  in  the  disjunctive  form  and  authorized 
a  finding  against  the  construction  of  the  pro- 
posed ditch  if  tbe  jury  believed  from  the  evi- 
dence that  the  proposed  ditch  would  not  ben- 
efit the  public  health,  or  would  not  be  con- 
ducive to  the  general  welfare  of  the  com- 
munity in  which  it  was  located,  or  that  Its 
route  was  jiot  a  proper  one,  or  that  its  con- 
struction was  not  practicable.  On  the  other 
hand,  they  were  told  by  Instruction  No.  2  that  . 
if  they  believed  from  the  evidence  that  the 
proposed  ditch  would  benefit  the  public 
health,  and  that  the  route  was  proper,  and 
that  its  construction  was  practicable,  they 
should  dnd  in  favor  of  the  construction  of 
the  ditch.  In  other  words,  a  finding  in  favor 
of  the  proposed  ditch  was  not  authorized,  un- 
less the  jury  believed  that  it  would  benefit 
the  public  health. 

It  is  the  argument  of  appellees,  the  except- 
ing landowners,  that  as  the  Constitution  only 
authorizes  a  taking  of  private  property  for 
a  "public  use,"  and  as  there  was  no  evidence 
showing  that  the  proposed  ditch  would  ben- 
efit the  public  roads,  there  was  no  way  in 
which  the  proposed  drain  would  constitute  a 
public  use,  unless  it  benefited  the  public 
health.  While  it  is  true  that  this  court  In  a 
number  of  cases  has  commented  on  the  fact 
that  a  benefit  to  the  public  health  was  sufiS- 
dent  to  constitute  a  public  use,  it  has  never 
gone  to  the  extent  of  holding  that  a  ditch 
could  not  be  established,  unless  It  actually 
benefited  the  public  health.  While  it  may  be 
true  that  in  tbe  case  of  Bennett  et  al.  v. 


^p»n>r  ottiar  eases  see 
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Knott  et  al.,  112  S.  W.  849,  the  court  ap- 
proved an  Instruction  authorizing  a  finding 
In  favor  of  the  establishment  of  the  ditch 
therein  Involved,  if  the  Jury  believed  that  the 
construction  of  the  ditch  would  be  a  public 
benefit  and  utility  and  conducive  to  the  pub- 
lic health,  convenience,  and  welfare,  the  ap- 
peal In  that  case  was  by  the  excepting  land- 
owners, and  they  could  not  complain  of  an 
instruction  which  was  more  favorable  than 
they  deserved.  It  further  appears  that  the 
court,  though  approving  the  Instruction,  add- 
ed the  following  language: 

"Whether  the  ditci  was  of  public  utility  and 
benefit  to  the  lands  of  the  parties  was  a  ques- 
tion to  be  decided  by  the  jury." 

It  is  likewise  true  that  some  of  the  author- 
ities hold  that  neither  public  convenience  nor 
public  welfare,  independent  of  considerations 
of  the  public  health,  will  justify  the  Legis- 
lature in  the  enactment  of  laws  for  the  con- 
struction of  drains.  Kinnie  v.  Bare,  68  Mich. 
625,  36  N.  W.  672;  Hull  v.  Baird,  73  Iowa, 
528,  35  N.  W.  613 ;  In  re  Ryers,  72  N.  X.  1, 
28  Am.  Rep.  88;  Bnrk  v.  Ayera,  19  Hun  (N. 
T.)  17.  But  the  more  numerous  and  better 
considered  cases  hold  that  benefit  to  the  pub- 
lic health  Is  not  the  only  purpose  for  which 
the  drainage  power  may  be  exercised,  but 
that  reclamation  of  low  or  swamp  lands  for 
agricultural  and  other  economic  purposes  is 
-within  the  proper  scope  of  the  governmental 
function.  The  courts  so  holding  have  pro- 
ceeded on  the  broader  grounds  that  it  Is  im- 
portant to  the  state  and  to  its  citizens  as  a 
whole,  as  well  as  to  Individuals  whose  prop- 
«rty  may  thus  be  directly  affected  by  charges 
for  benefits,  that  all  the  resources  of  the  state 
«hall  so  far  as  Is  practicable  be  "brought  to 
the  point  of  effective  service.  9  R.  C.  L.  626; 
Slsson  V.  Buena  Vista  County,  128  Iowa,  442, 
104  N.  W.  454,  70  I*  R.  A.  440;  State  v.  Polk 
County,  87  Minn.  325,  92  N.  W.  216,  60  I*  R. 
A.  16,  and  note;  Billings  Sugar  Co.  v.  Fish, 
40  Mont.  256,  106  Pac.  565,  26  L.  R.  A.  (N. 
S.)  973,  20  Ann.  Cas.  264,  and  note ;  Norfleet 
V.  Cromwell,  70  N.  C.  634,  16  Am.  Rep.  787. 
Thus  in  the  ca^e  of  Head  v.  Amoskeag  Mfg. 
Co.,  113  U.  8.  9,  5  Sup.  CL  441,  28  L.  Ed. 
889,  it  was  said: 

"The  statutes  which  have  Tonic  existed  in  many 
states,  anthorizinK  the  majority  of  the  owners 
in  severalty  of  adjacent  meadow  or  swamp  lands 
to  'have  commissioneri  appointed  to  drain  and 
improve  the  whole  tract,  by  cutting  ditches  or 
otherwise,  and  to  assess  and  levy  the  amount  of 
the  expense  upon  all  the  proprietors  in  propor- 
tion to  the  benefits  received,  have  been  often 
upheld,  independently  of  any  effect  upon  the 
public  health,  as  reasonable  regulations  for  the 
general  advantage  of  those  who  are  treated  for 
this  purpose  as  owners  of  a  common  property. 
Coomes  v.  Burt,  22  Pick.  (Mass.)  422 ;  Wright 
V.  Boston,  9  Gush.  (Mass.)  233,  241 ;  Sherman 
V.  Tobey,  3  Allen  (Mass.)  7;  Lowell  v.  Bostop, 
Ul  Mass.  454,  469,  15  Am.  Rep.  89;  French 
V.  Kirkland,  1  Paige  (N.  X.)  117;  People  v. 
Brooklyn,  4  N.  T.  419,  438  [55  Am.  Dec.  266] ; 
Coster  V.  Tide  Water  Co.,  18  N.  J.  Eq.  64,  68 ; 
Tide  Water  Co.  v.  Coster,  Id.  518,  531 ;  O'Refl- 
«y  V.  Kankakee  VaU«y  Draining  Co.,  32  Ind. 
169." 


Discussing  the  same  question  the  Supreme 
Court  of  Arkansas  In  the  case  of  Wilson  v. 
Wm.  R.  Compton  Bond,  etc.,  Co.,  103  Ark. 
452, 146  S.  W.  110,  said: 

"Nor  is  it  necessary  that  the  entire  state 
should  directly,  enjoy  or  participate  in  an  im- 
provement at  this  nature  in  order  to  constitate 
it  a  public  uae  within  the  meaning  of  the  words 
as  used  in  our  Cmistitution  or  the  federal  Con- 
stitution, providing  that  property  shall  not  be 
taken  without  consent  of  the  owner  except  for 
a  public  uae.  In  the  broad  and  comprebensiv« 
view  that  has  been  taken  of  the  rights  growing 
out  of  these  constitutional  provisions,  everything 
which  tends  to  enlarge  the  resources  and  pro- 
mote the  productive  power  of  any  considerable 
number  of  the  inhabitants  of  a  section  of  the 
state  contributes,  either  directly  or  indirvctly, 
to  the  general  weUare  and  the  prosperity  of  the 
whole  comumniiy,  and  therefore  to  the  public." 

][n  these  views  we  heartily  concur. 

[1,t]  Our  statute  requires  that  the  peti- 
tion for  the  establishment  of  the  ditch  shall 
state  that  the  drainage  will  result  in  pubUc 
benefit  or  utility,  or  that  the  public  health, 
convenience,  or  welfare  will  be  promoted 
thereby.  Ky.  Statutes,  subsec.  2,  J  2380.  It 
further  provides  that  if  the  report  of  the 
viewers  shows  the  proposed  improvement  Is 
nod  practicable,  or  that  it  will  not  benefit  the 
public  health  or  any  public  highway,  or  be 
conducive  to  the  general  welfare  of  the  com- 
munity,  the  petition  shall  be  dismissed  at  the 
cost  of  the  petitioners.  Ky.  Statutes,  subsec. 
4,  I  2380.  It  will  thus  be  seen  that  the  right 
to  establish  a  ditch  Is  not  restricted  to  cases 
of  benefit  to  the  public  health  or  to  the  pub- 
Uc roads,  but  is  clearly  authorized  where  the 
improvement  will  result  in  public  benefit  or 
utility,  or  will  promote  the  public  welfare. 
And  since  the  reclamation  of  low  or  swamp 
lands  for  agricultural  purposes  la  a  public 
use  not  only  because  it  enables  the  land  so 
drained  to  be  used  by  a  portion  of  the  pub- 
lic, but  contributes  to  the  public  welfare  by 
adding  to  the  natural  resources  of  the  state, 
we  conclude  that  the  trial  court  erred  in  mak- 
ing the  establishment  of  the  ditch  depend 
on  the  Jury's  belief  that  it  would  benefit  the 
public  health.  In  view  of  the  reversal  of  the 
judgment,  it  will  be  necessary  to  pass  on  cer- 
tain questions  concerning  the  admissibility 
and  rejection  of  evidence. 

[3]  (A)  The  court  permitted  certain  wit- 
nesses over  the  objection  of  the  petltlcmers  to 
say  that  the  land  below  the  drainage  district 
would  be  damaged  by  the  construction  of  the 
prcqwsed  ditch.  The  statute  authorizes  any 
person  feeling  aggrieved  to  file  «cc^tions  and 
have  his  claim  for  damages  litigated  In  the 
drainage  proceeding.  No  landowner  below 
the  ditch  filed  exceptions.  In  view  of  this 
fact,  the  effect  of  the  dltoh  uik»  the  land  be- 
low was  not  In  iaaue,  and  the  evidenoe  cotn- 
plalned  ot  should  not  have  been  admitted. 

[4]  (B)  It  waa  error  to  permit  Dr.  Garter 
and  Sam  Neal,  wlto  had  itot  quallfled  aa  ex- 
perts by  showing  any  scientific  or  practical 
knowledge  on  the  subject,  to  ^v»  It  as  tbaiv 
optnlGii  that  tt  was  AM  pmmeaue  t»^tain 
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tbe  iNcopoaed  district  by  a  public  dlteh.  Tttsy 
should  bave  beat  peimltted  to  testify  only 
to  tbe  facts,  thus  leaving  to  the  Jury  the 
right  to  draw  Its  own  deduction  from  the 
facts  so  stated  and  tbe  other  evidence  In  the 
case. 

[6]  (Q  The  court  also  permitted  certbln 
witnesses  to  testify  that  the  dirt  would  be 
pUed  In  solid  and  c<»tlnuons  embankments 
on  either  side  of  the  ditch,  and  that  these 
embankments  would  hold  tbe  water  out  of  the 
ditch,  and  that  the  stagnant  water  would  ac- 
cumulate In  holes  and  create  malaria.  All 
this  testimony  was  based  on  the  assumption 
that  the  board  of  drainage  commissioners 
and  Its  engineer  would  be  guilty  of  gross 
negligence  In  the  construction  of  the  ditch, 
and  should  not  have  been  admitted. 

[I]  (D)  The  question  of  public  benefit  as 
well  as  the  benefit  to  the  land  afl!ected  by  the 
Improveifient  was  material  to  the  controversy, 
and  it  was  therefore  error  to  refuse  to  per- 
mit tlie  witness  Kelly,  who  had  stated  that 
tbe  cost  of  the  drain  would  approximate  $6 
p»  acre  for  each  acre  of  land  within  the 
drainage  district,  to  estimate  the  benefit 
wlilch  would  result  from  the  construction  of 
tbe  ditch. 

[7]  (E)  We  are  also  of  the  opinion  that 
upon  another  trial,  the  court  should  permit 
tbe  petitioners  to  show  that  a  public  ditch 
called  Haynes  ditch  bad  been  auth<»lEed  by 
a  court  of  competent  Jurisdiction,  and  was  in 
process  of  construction  down  to  the  very 
point  where  the  proposed  ditcb  begins,  if  ac- 
companied by  further  evidence  to  tbe  effect 
that  the  digging  of  the  Haynes  ditch  will  in- 
crease the  amount  of  water  flowing  upon 
the  boundary  of  the  proposed  drainage  dla- 
trict 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  witb  tbls  opinion. 


WELCH  T.  COMMONWEALTH. 

(Court  of  A|)p«al8  of  Kentndcy.    Feb.  5,  1918.) 

Qaioiio  «e374(6)— "GiAMBLUia  Machine." 

A  slot  machine,  at  the  top  of  which  is  an 
indicator  showing  the  player  every  time  he  plays 
tbe  goods  procui*ed  for  a  nickel,  oonslstlB^  of  a 
package  of  chewing  gum,  and  aometimes,  m  ad- 
dition, two  or  more  trade  checks,  is  a  machine 
prohibited  by  Ky.  St  IS  1960-1967,  denouncing 
offense  of  keeping  a  "gambling  machine." 

Appeal  j^om  Circuit  Court,  Fayette  County. 

E.  A.  Welch  was  convicted  of  keeping  a 
gambling  macliine,  and  appeals  from  tbe  con- 
viction and  from  an  order  denying  motion 
for  new  trlaL    Affirmed. 

Edwin  N.  Cas^,  of  Lexington,  for  appel- 
lant Cbas.  H.  Morris,  Atty.  Gen.,  and  Hen- 
ry F.  Turner,  Asst  Atty.  Gen.,  for  the  Com- 
monwealtb. 

SETTLB,  0.  J.  The  grand  Jury  of  Fayette 
county  returned  against  the  appellant,  B.  A. 


Welcb,    tb»  foUowinc    indictment    (foimal 

parts  omitted): 

"The  grand  jury  of  Fayette  county  *  *  • 
accuses  E.  A.  Welch  of  the  offense  of  permitting 
gambling  on  premises  of  which  he  has  control; 

*  •  *  that  said  E.  A.  Welch  on  the  28th  day 
of  April,  1917,  in  the  county  aforesaid  and 
within  twelve  months  next  before  tbe  finding  of 
this  indictment  he  then  and  there  being  the  oc- 
cupant of  and  in  control  of  a  certain  house 
and  premises  located  at  No.  227  North  Lime- 
stone street  in  the  city  of  Lexington,  Ky.,  did 
Imowingly,  willfully  and  unlawfully  suffer  and 
permit  a  machine  and  contrivance,  such  as  is  or- 
dinarily used  for  gambling  for  money  and  prop- 
erty of  value,  to  wit,  a  slot  machine  used  in 
betting  whereby  money  and  other  things  of  value 
may  be  bet,  won  and  lost  to  be  set  up,  conduct- 
ed, kept  and  operated  and  exhibited  in  said  house 
and  premises,  and  on  said  slot  machine  so  set 
up,  conducted,  kept  operated  and  exhibited  as 
aforesaid,  money  end  property  of  value  was  then 
and  there  bet,  won  and  lost  against  tbe  peace 

and  dignity  or  the  commonwealth  of  Kentucky. 

•  •    • '» 

When  tbe  case  was  called  for  trial  tbe  de- 
fendant waived  tbe  right  of  trial  by  Jury, 
and  by  agreement,  made  with  the  common- 
wealth, submitted  it  to  tbe  court  upon  the 
law  and  the  following  agreed  statement  of 
facts: 

"It  is  agreed  that  the  machine  in  question  is 
about  2  feet  wide  and  about  three  and  one-half 
feet  in  height  and  is  known  as  a  gum-vending 
machine ;  that  the  machine  is  operated  by  drop- 
ping a  nickel  in  tbe  slot  which  is  in  front  of  the 
machine  and  pulling  down  a  lever.  The  ma- 
chine is  loaded  with  pa<^age8  of  chewing  gum 
and  metal  cheeks  each  of  which  is  good  for  five 
cents  in  trade  at  the  defendant's  ca£6.  Ttiere 
is  a  dial  about  three  inches  in  diameter  on  the 
front  of  the  machine  wliich  works  automatically 
and  plainly  indicates  to  the  player  before  each 
play  what  he  will  receive  for  bis  nickel.  After 
he  plays  the  indicator  points  to  another  num- 
ber showing  what  the  next  play  wiU  get  That 
is,  when  the  hand  points  to  gum'  the  player 
drops  a  nickel  in  the  slot  and  knows  be  will  re- 
ceive only  chewing  gum.  If  the  dial  points  to 
'two'  the  player  knows  when  be  drops  in  his 
nickel  that  he  will  receive  a  package  of  chewing 
gum  and  two  chips  [checks] ;  if  it  points  to 
Tonr,'  a  package  of  chewing  eum  and  four  chips ; 
if  to  'twelve,'  a  package  of  chewing  gum  and 
twelve  chips :  if  to  'sixteen,'  a  package  of  chew- 
ing gum  and  sixteen  chips;  if  to  twenty,'  a 
package  of  chewing  gum  and  twenty  <m{pa. 
With  each  play  the  machine  gives  a  package  of 
chewing  gum  of  a  standard  brand.  The  ma- 
chine always  gives  the  results  as  above  men- 
tioned and  the  player  always  knows  before  he 
plays  just  what  he  will  receive  for  his  nickel. 
The  dropping  of  a  nickel  in  the  slot  causes  the 
machine  to  drop  to  tbe  player  the  gum  or  gum 
and  chips  indicated  on  the  dial  and  automati- 
cally sets  the  machinery  bo  tiiat  the  dial  indi- 
cates what  will  be  tbe  result  of  tbe  next  play. 
The  chips  or  checks  are  good  for  five  cents  eadt 
in  trade  at  the  defendant's  place  of  business. 
At  various  times,  in  the  cafg  run  by  the  defend- 
ant divers  persons  were  permitted  within  twelve 
months  prior  to  the  finding  of  the  indictment 
to  play  the  said  machine  by  dropping  nickels 
therein,  and  to  receive  from  the  machine  in  ad- 
dition to  the  gum  the  number  of  checks  enti- 
tled by  each  play  on  the  dial  of  the  machine; 
and  divers  persons  were  permitted  to  and  did 
play  said  machine  in  the  said  manner  and  did 
receive  checks  in  addition  to  the  gum,  and  ex- 
changed'the  said  checks  for  merchandise  in  the 
defendant's  place  of  business." 
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The  trial  court  held  tbat  the  appellant 
was  guilty  of  tbe  offense  charged  In  the  lo- 
dlotment,  and  by  the  Judgment  entered  «o  de- 
clared and  fixed  his  punishment  at  a  fine  of 
1200.  He  filed  a  motion  and  grounds  for  a 
new  trial,  which  the  court  overruled.  And 
from  that  Judgment  he  prosecutes  this  ap- 
peal. 

The  grounds  urged  by  appellant  for  tbe 
new  trial  and  now  relied  upon  for  the  re- 
versal asiced  of  the  Judgment  were  and  are 
that  the  Judgment  Is  contrary  to  law  and 
unsupported  by  the  evidence.  So  the  ques- 
tion presented  by  the  appeal  for  our  deci- 
sion is,  IB  a  slot  machine,  such  as  the  ap- 
pellant admittedly  operated  in  his  caf^,  a 
gambling  machine  or  device,  the  use  of  which 
te  prohibited  by  sections  1900-1967,  Ken- 
tucky Statutes,  nnder  which  the  indict- 
ment was  found?  It  is  appellant's  conten- 
tion that  it  is  not,  because,  when  the  op- 
erator plays  the  machine  he  gets  a  pack- 
age of  gum,  and  by  looking  at  the  indica- 
tor knows  in  advance  of  dropping  in  an- 
other nickel  whether  or  not  he  wUl  get  any 
checks,  and,  if  so,  how  many.  This  fact,  it 
is  further  claimed,  deprives  the  playing  of 
the  machine  of  any  element  of  chance.  It  is 
also  argued  by  appellant's  counsel  that  wheth- 
er this  slot  machine  is  a  gambling  device 
must  be  determined  by  the  single  play,  and 
that  in  determining  the  question  the  court 
cannot  extend  the  consideration  to  the  pos- 
sibility of  any  future  play.  In  other  words, 
that  a  machine  to  be  a  gambling  device 
must  be  so  constructed,  manipulated,  and 
used  in  each  play  and  at  each  time  that  each 
play  in  Itself  will  be  an  act  of  gambling. 
This  contention  ignores  the  fact  that  there 
might  be  in  the  mind  of  the  player  a  hope 
or  expectation  that  on  some  future  play  he 
would  receive  more  than  the  indicator  shows 
he  will  receive  on  the  one  he  is  making. 
There  is  nothing  in  the  case  of  Allen  v.  Com- 
monwealth, 178  Ky.  260,  198  S.  W.  896,  cited 
by  appellant's  counsel,  that  sustains  their 
theory  of  this  case.  Tbe  difference  between 
the  machine  in  the  Allen  Case  and  the  one 
we  here  have  is  that  in  the  Allen  Case  while 
tbe  deposit  of  a  nickel  would  always  pro- 
cure a  package  of  chewing  gum,  the  chance 
of  the  chewing  gimi  being  accompanied  by 
checks,  was  a  mere  hazard ;  the  player  might 
or  might  not  get  the  checks  In  addition  to  the 
chewing  gum.  This  introduced  an  element  of 
chance  in  the  playing  of  tbe  machine  which 
the  opinion  declares  would  appeal  to  the 
player's  propensity  for  gambling,  whereas 
in  the  case  of  the  present  madilne  while  the 
same  element  of  chance  obtains,  Instead  of 
its  resulting  from  the  dropping  of  one  nickel 
in  the  slot,  it  comes  from  the  dropping  there- 
in of  two  nickels  or  a  dime;  that  is,  in  be- 
ginning to  play  the  machine  the  player  would 
know  that  bis  first  nickel  could  only  get 
him  a  package  of  chewing  gum,  yet  by  pay- 
ing his  second  nickel  or  tea  cents  lie  might 


reeeive  two  packages  dt  chewing  gum  and  an 
much  at  a  dollar's  worth  of  ctaeclcs ;  and  it  is 
this  which  constitutes  the  element  of  chancei 
The  question  whether  the  identical  madiine 
here  Involved  is  a  gambling  device  seems  to 
have  been  well  settled  in  other  Jurisdictions. 
Thtts  in  State  v.  MCTeer,  129  Tenn.  536,  167 
S.  W.  121,  the  court  said: 

"a%e  question  raised  is  whether  the  dot  ma- 
chine described  is  a  gambling  device.  We  are 
of  the  opinion  that  it  is." 

The  contention  was  made  in  tb&t  case  as 
here  that  It  was  not  a  gambling  device,  be- 
cause the  indicator  always  showed  what  tbe 
player  was  to  get  before  he  deposited  his 
nickel,  and  for  that  reason  that  there  could 
have  been  no  element  of  uncertainty  or 
chance  in  playing  the  machine.  In  rejecting 
this  contention  the  court  declared  that  while 
upon  depositing  tbe  first  nickel  tbe  player 
might  know  exactly  what  he  was  to  receive 
from  the  machine  in  return,  yet  tbe  indica- 
tor at  the  end  of  that  play  might  show  that 
tbe  next  nickel  deposited,  Instead  of  drawing 
only  a  package  of  chewing  gum,  might  draw 
in  addition  to  a  package  of  chewing  gum  $1 
worth  of  d:iecks.  In  this  connection  it  is,  ia 
the  opinion,  said : 

"Tbe  lore  is  the  opportunity  to  win  from  ten 
to  one  hundred  cents  by  the  deposit  and  expendi- 
ture of  five  cents.  There  must  be  at  least  one 
play  before  any  of  the  numbers  mentioned  is 
shown  on  the  indicator,  and  there  may  be  many, 
and  it  is  not  known  which  number  will  appear, 
nor  at  what  time,  nor  after  how  many  plays. 
•  •  •  However,  there  is  always  a  chance  that 
any  single  player,  by  the  expenditure  of  ten  cents, 
through  making  two  plays  of  five  cents  each, 
may  obtain,  not  only  a  package  of  chewing  gum 
worth  five  cents,  but  checks  worth  from  ten 
cents  to  one  hundred  cents,  and  so  in  proportion 
for  many  plays,  and  a  corresponding  low  to  the 
owner  of  the  machine  on  such  individual  deals. 
The  player  is  induced  to  continue  by  the.  fact 
that  ne  is  getting  five  cents'  worth  ot  gam  for 
each  play  with  always  the  diance  jast  ahead 
that  the  next  presentation  of  the  indicator  will 

?iTe  him  the  opportunity  of  making  a  profit  of 
rom  one  hundred  to  many  times  that  per  cent. 
We  think  tliia  shows  the  macliine  is  a  gambling 
device." 

In  People  t.  Jenkins,  163  App.  Dlv.  512, 
138  N.  T.  Supp.  449,  the  same  conclusion  was 
reached;  the  slot  machine  being  the  same 
that  we  have  in  the  instant  case.  In  the 
opinion  the  court  said: 

"Thus,  in  addition  to  tbe  gum  and  trade 
checks  indicated  as  the  certain  receipts  upon 
the  dropping  of  the  nickel  is  given  an  option  to 
obtain  a  packsKe  of  gum  and  an  tmcertain  num- 
ber of  trade  checks  upon  the  dropping  of  the 
second  nickel.  That  uiis  nncertain  option  has 
in  it  such  an  element  of  chance  as  owstituteB 
gambling  can  hardly  be  questioned;  in  fact 
this  element  of  chance  only  gives  to  tbe  machine 
its  value,  and  that"  this  to  us  '4s  within  the 
direct  prohibition  of  th«  penal  law  *  •  • 
seems  clear." 

The  case  of  Moberly  v.  Desklns,  169  Sto. 
App.  672,'  155  S.  W.  842,  brings  out  even  more 
clearly  the  element  of  chance  that  necessarily 
results  from  the  use  of  a  machine  like  tbe 
one  in  question.    In  that  case  the  court  said: 

"The  only  important  difference  between  the 
device  in  that  case  and  the  one  under  considers- 
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don  is  that  the  latter  Indicated  in  advance  tlia 
lesnlt  of  the  next  iday.  But  that  is  found  on 
analysis  to  be  a  distinction  without  a  substan- 
tial difference.  It  waa  possible  for  a  player  to 
put  a  nickel  in  the  slot  and  obtain  trom  the 
madiine  a  package  of  cnm  worth  two  or  tliree 
centa  and  clkecks  good  for  merdiandise  jof  the 
Talue  of  one  dollar.  One  cannot  imagine  that 
a  player  would  stop  when  the  indicator  pointed 
at  trade  checks,  i.  e.,  at  a  certainty  of  gain. 
Conseooently,  the  inventor  of  the  davice  knew 
that  When  each  new  player  began,  the  indicator 
*  •  •  would  point  to  gum  only,  1.  e.,_t6  no 
reward  for  the  next  play,  but  he  also '  knew 
that  in  the  vast  majority  of  instances  the  deal- 
ings t>etween  the  player  and  the  machine  would 
consist  of  more  than  a  single  play,  and  we  hold 
as  unsound  the  view  of  defendant  that '  each 
play  constituted  a  separate  and  distinct  trans- 
action in  the  sense  of  ending  the  relation  ^f  the 
player  to  the  machine,  which  was  desig^eid  and 
intended  to  include  a  number  of  plays,  lie 
contrivance  was  intended  to  allure  the  placer 
into  continuing  to  play  in  the  hope  thaf  the  next 
time  the  finger  would  point  to  trade  checks  and 
thus  bring  something  for  nothing.  Clearly 
the  maciiine  waa  a  gambling  device."  '    . 

In  Re  Cnlllman,  State  Commissioner  of  Ex- 
cise (Slip.)  99  N.  X.  Snpp.  1097,  the  court  said 
of  a  machine  like  this: 

"The  inventor  of  the  present  machine  has  at- 
tempted to  obviate  the  criticlem  to  which  other 
slot  machines  have  been  subjected  by  cunningly 
returning  to  the"  operator  of  "the  macltine  a 
check  or  ti<^et  whidi  secures  to  him  in  cigars 
or  liquor  the  amount  of  his  stake.  Uke  most 
endeavors  to  adhere  to  the  letter'  of  the  law 
while  violating  its  spirit,  he  cannot  succeed. 
The  present  device  attractively  administers  to 
the  gambling  humor  the  same  as  other  slot  ma- 
chines of  substantiany  similar  design.  -  Unless  it 
did  this  it  would  not  entice  the  customer.  If  in 
every  instance  it  actually  returned  five  cents  in 
coin  to  the  player,  no  one  would  pretend  that 
the  device  would  attract  any  one.     So  if  on 


every  cast  a  ticket  was  run  out  calling  for  five 
cents  in  trade,  no  person  would  take  the  trouble 
to  drop  a  nickel  in  the  slot  It  is  the  liazard — 
the  chance  of  winning  more  tbetn  the  sum  ven- 
tured— which  draws  people  to  the  machine,  and 
that  element  was  the  conspicuous  one  retained 
in  its  mechanism,  and  it  is  that  which  brings 
it  witiiin  the  condemnation  of  the  statute  for- 
bidding gambling 'in  a  place  where  liquor  is 
sold." 

Appellant's  counsel  admit  tbey  have  not 
been  able  to  find  any  authority  in  support  of 
their  contention  emanating  from  any  court  of 
last  resort  lu  the  United  States.  Tbey,  bow- 
ever,  dte  the  case  of  Rex  r.  Stubbs,  25  D.  L. 
R.  424,  decided  July  16, 1916,  by  the  Supreme 
Court  of  Alberta,  Canada.  The  excerpt  from 
the  opinion  of  wtaicb  quoted  In  their  brief 
does  seem  to  support  their  contention,  but 
the  opinion  is '  so  out  of  harmony  witli  tlie 
authorities  in  tWs  country  and  also  with  our 
own  views  of  this  case  that  we  are  unwilling 
to  adopt  its  reasoning  or  oonduslons. 

We  are  unable  to  see  that  the  machine  op- 
erated by  appellant  in  his  cafe  is  any  less  a 
gambling  contrivance  than  that  condemned  as 
such  in  Allen  v.  Commonwealth,  supra.  It 
undoubtedly  appeals  to  the  player's  propen- 
sity to  gamble.  The  thing  growing  out  of  its 
use  that  attracts  the  player  la  the  chance 
that,  ultimately,  be  will  recdve  sometblng  for 
nothing.  It  therefore  contains  the  vice  at 
wtaicb  the  statute  Is  directed,  and  though  the 
inventor  of  the  machine  has  endeavored  to 
adhere  to  the  letter  of  the  law,  the  fact  re- 
mains that  he  has  violated  Its  spirit 

We  find  no  error  in  the  judgmott  of  the 
circuit  court,  and  it  is  therefore  aflSrmed. 
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MOORE,  County  Judge,  et  al.  v.  COFFMAN 

et  aL     (Ko.  2971.) 

(Supreme  Court  of  Texas.    Jan.  30,  1918.) 

1.  Counties  «=9l78  —  Bridges  —  Bond  Eueo- 
TioNS— Stating  Purpose— Vauditt. 

Under  Veraon'a  Sayles'  Ann.  Civ.  St.  1914, 
art  606,  requiring  the  proposition  for  issuance 
of  bonds  to  distinctly  specify  tlie  purpose,  the 
amount,  the  due  date,  and  the  rate  of  interest,  it 
is  duty  of  the  commissioners'  court  in  submitting 
proposition  for  issuance  of  bridge  bonds  to  state 
the  purpose  ^  the  order  for  election,  and  in  the 
notice  of  election. 

2.  Counties  «=>178  — Bbidoes  — Bond  Ei^bo- 
Tio« 8— Stating  Pubposb— Vauditt. 

Where  commissioners'  court  in  submitting 
question  of  bond  issues  stated  purpose  to  build 
bridges,  and  furthermore  stated  specific  loca- 
tions, tne  statement  of  locations  could  not  be  dis- 
regarded as  surplusage,  but  erection  of  the 
bridges  at  the  specific  points  named  was  part  of 
the  essential  purpose  of  the  bonds. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Suit  by  W.  W.  Coffman  and  others  against 
W.  M.  Moore,  County  Judge,  and  others. 
To  review  a  judgment  of  the  Court  of  Civil 
Appeals  (189  S.  W.  94),  affirming  judgment 
for  plalntUIs,  defendants  bring  error.  Af- 
firmed. 

Ode  Speer  and  Marvin  H.  Brown,  both  of 
Ft  Worth,  and  MUam  &  Wheat  of  Sey- 
mour, tor  plaintiffs  In  error.  D.  J.  Brook- 
reson,  of  Benjamin,  tor  defendants  In  error. 

PHILLIPS,  O.  J.  This  suit  concerns  the 
use  of  the  proceeds  of  bonds  issued  by  Knox 
County  for  the  building  of  two  bridges  across 
the  Bra7.os  Blver.  The  petition  for  the  bond 
election  presented  by  property  owners  to 
the  Commissioners'  Court  designated  the 
places  in  the  county  on  the  river  where  it 
was  desired  the  two  bridges  should  be  built 
—the  "Brock  Crossing"  and  the  "Bill  Coff- 
man Crossing,"  each  a  well  known  location. 
The  order  of  the  court  for  the  election  and 
the  notice  of  It  likewise  designated,  as  a 
part  of  the  stated  purpose  of  the  proposed 
bond  Issue,  these  two  crossings  as  the  in- 
tended locations  of  the  bridges.  The  result 
of  the  election  was  favorable  to  the  Issuance 
of  the  bonds  and  was  duly  declared-  After- 
wards, the  Commissioners'  Court  determined 
that  anotlier  place,  distant  five  or  six  miles, 
was  a  more  desirable  location  for  the  bridge 
that  it  was  originally  proposed  should  be 
erected  at  the  Coffman  Crossing,  and  an- 
nounced its  purpose  to  there  locate  It.  It 
is  agreed  that  this  conclusion  reflected  the 
honest  judgment  of  the  court  Thereupon 
W.  W.  Coffman  and  a  number  of  other  prop- 
erty owners  of  the  county  subject  to  the  tax 
for  the  bonds  brought  this  action  to  enjoin 
the  diversion  of  their  proceeds  to  the  con- 
struction of  the  bridge  in  question  elsewhere 
than  at  or  near  the  Coffman  Crossing.  Up- 
on the  trial,  a  permanent  Injunction  to  this 
effect  was    granted.     This   Judgment   was 


affirmed  by  the  Court  of  Oivtt  Appeals.  A 
writ  of  error  was  allowed  by  the  Committee 
of  Judges. 

[1,1]  It  w^s  the  duty  of  the  Ommissioners' 
Oourftrnder  the  statute  (Art  606),  in  stating 
the  proposition  to  be  voted  on  in  the  bond 
election,  to  specify,  both  in  its  order  for  the 
election  and  in  the  notice  of  the  election,  the 
purpose  for  which  the  bonds  were  to  be 
issued.  The  reason  of  this  requirement  is 
that  the  voters  in  such  an  election  are  en- 
titled to  know,  beforehand,  the  specific  use 
to  Which  their  taxes  levied  in  virtue  of  the 
election  are  to  be  put.  The  design  of  the 
statute  is  that  the  purpose  of  the  bonds  shall 
be  stated  in  such  way  as  to  fairly  and  fully 
apprise'  the  voters  of  It  No  particular  form 
is  prescribed  for  its  statement,  and  the  way 
in  which  It  shall  be  stated  so  as  to  accord 
with  the  spirit  of  the  statute  is  necessarily 
left  to  the  Commissioners'  C!ourt.  In  this  In- 
stance,'the  court  in  defining  the  proposition 
in  respect' to  the  purpose  of  the  bonds  saw  fit 
to  declare  that  It  was  not  only  to  construct 
these  two  bridges,  but  to  construct  them  at 
certain  designated  locations.  Stating  the  pur- 
pose in  this  manner  contravened  no  law; 
hence  the  court  was  privileged  to  thus  an- 
nounce'it  Since  the  court  by  deliberate  ac- 
tion made  the  location  of  the  bridges  a  part 
of  the  proposition  submitted,  it  is  fair  to 
conclude  that  their  erection  at  the  locations 
named  constituted  in  the  court's  mind  an  es- 
sential part  of  the  purpose  of  the  bonds.  If 
80,  it  must  have  Intended  that  the  voters  in 
the  election  should  understand  that  includ- 
ed in  such  purpose  was  the  building  of  the 
bridges  at  these  particular  places.  That  the 
voters  did  so  understand  can  hardly  be  de- 
nied. 

If  it  was  within  the  lawful  power  of  the 
court  to  so  declare  the  purpose  of  the  bonds; 
if  It  Intended  chat  the  voters  should  under- 
stand their  purpose  to  be  the  erection  of  the 
bridges  at  these  particular  crossings;  and 
the  voters  cast  their  ballots  accordingly,  we 
think  that  is  an  end  of  the  question.  It 
then  becomes  simply  a  matter  of  keeping 
faith  with  those  whose  will  the  election  ex- 
pressed. 

To  say,  as  is  urged,  that  the  incorporation 
of  the  location  of  the  bridges  in  the  Commis- 
sioners' Court's  statement  of  the  purpose  of 
these  bonds  was  surplusage  and  is  therefore 
of  no  effect,  Is  to  deny  to  those  courts  the 
power  of  so  declaring  the  purpose  of  a 
bond  issue  of  this  character  as  a  means  of 
fully  acquainting  the  property  owning  vot- 
ers of  %  county  with  the  exact  use  intended 
to  be  made  of  the  bonds.  For  if  the  court 
had  the  power  to  include  In  its  definition  of 
the  purpose  of  the  bonds  so  material  a  mat- 
ter as  tiie  proposed  locations  of  the  bridges, 
that  part  of  the  stated  purpose  cannot  be 
regarded  as  mere  surplusage.  It  can  be  so 
treated  only  upon  the  theory  that  the  court 
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in  80  Including  it  transcended  Its  authoritr, 
and  tor  tbat  reason  is  not  bonnd  by  it.  We 
decline  to  so  hold.  The  spedfle  use  to  which 
it  is  intended  by  public  officials  that  public 
moneys  shall  be  applied  is  always  of  con- 
cern to  those  upon  whom  taxation  rests  the 
burden  of  the  expenditure.  In  the  matter 
of  bond  Issues  authorized  by  the  vote  of  the 
citizenship  afTected,  in  the  submission  of  the 
I«t>po8ition  the  law  encourages,  rather  than 
frowns  upon,  a  full  and  definite  statement 
of  their  purpose.  The  location  of  an  ex- 
pensive public  Improvement  dei)endent  up- 
on such  bond  issues  Is  frequently  of  as  prime 
Importance  as  its  construction.  In  such  cas- 
es it  is  only  fair  to  the  voters  in  the  elec- 
tion called  to  determine  the  matter  to  in- 
form them  in  advance  of  the  intended  loca- 
tion, ao  that  the  actual  merits  of  the  giv- 
en proposal,  into  which  the  question  of  lo- 
cation may  largely  enter,  shall  decide  tlie 
contest  When  this  te  done,  the  location  is 
a  part  of  the  vote  and  is  entitled  to  an  equiv- 
alent protection.  We  can  perceive  nothing 
in  such  a  course  that  either  trenches  upon 
or  exceeds  the  authority  possessed  in  these 
matters  by  Clommlssioners'  Courts  or  munici- 
pal bodies,  or  that  amounts,  as  is  contended, 
to  a  surrender  of  their  duty  into  other 
hands. 

A  similar  question  was  presented  In  Major 
r.  Aldan  Borough,  decided  by  the  Supreme 
Court  of  Pennsylvania,  200  Pa.  247,  58  Atl. 
490.  Under  the  laws  of  that  State  an  increase 
of  municipal  Indebtedness  beyond  a  certain 
amount  requires  the  assent  of  the  Sectors  of 
the  municipality  at  a  public  election.  All 
that  is  voted  upon  at  the  election  is  merely 
whether  the  Indebtedness  shall  be  increased, 
the  electors  having  no  voice  in  determining 
the  purpose  for  which  it  is  to  be  incurred. 
It  was  proposed  to  increase  the  Indebtedness 
of  Aldan  Borough  In  such  an  amount  as  re- 
quired the  consent  of  its  electors.  In  the  or- 
dinance proposing  the  increase  the  purpose 
was  expressly  stated.  As  to  the  authority 
of  the  borough  officials  to  use  the  money  vot- 
ed for  a  purpose  dlfTerent  from  that  by  them 
thus  declared  and  acted  upon  by  the  voters 
In  the  election,  notwithstanding  their  power 
under  the  law,  as  a  general  rule,  to  deter- 
mine the  purpose  to  which  such  funds  should 
be  applied,  this  was  said  by  the  court: 

"When,  by  an  ordinance,  the  municipal  au- 
thorities direct,  In  oonfonnity  to  the  constitu- 
tional reonirement,  the  snbmisrion  to  a  popular 
vote  of  the  qaestion  of  the  increase  of  the  in- 
debtedness, the  purpose  for  increasinK  it  is  dis- 
tinctly set  forth,  and,  in  the  notice  of  the  election, 
this  purpose  again  appears,  and  on  his  ticket  the 
elector  finds  a  brief  statement  of  it  and  the 
amount  of  the  increase,  the  bornuKh  conndl  can- 
not, after  the  increase  is  authorized  by  a  popular 
vote,  so  cast,  divert  the  money  from  the  pur- 
pose for  which  they,  in  the  first  instance,  de- 
clared it  was  to  be  used.  In  voting  for  the  in- 
crease the  electors  have  a  right  to  assume,  and 
vote  accordinfrly,  that  their  representatives  will 
expend   the   money  for  the  purpose  for  which 


they  asked  it  To  permit  them  to  do  otherwise 
Would  be  to  permit  them  to  practice  fraud  and 
deception  upon  their  trusting  constituents,  and 
when  an  attempt  is  made  by  those  in  authority 
to  so  violate  faith  with  the  people,  they  will  be 
halted  by  a  chancellor." 

The  Judgments  of  the  District  Court  and 
Court  of  Civil  Appeals  are  affirmed. 


MAUD,  County  Tax  Collector,  v.  TEEREIiL, 

State  Comptroller.    (No.  3035.) 

(Supreme  Court  of  Texas.     Feb.  6,  1918.) 

1.  Officers  ^=994  —  Iuxoai.  Ofticb— -Oou- 

PEN8AT10N. 
A  state  official  appointed  to  an  unconstitu- 
tional office  is  not  entity  to  compensation  for 
services  rendered. 

2.  DiSTBIOT     AND     PROBKCVTOie     Attobnktb 

«=>8— Powraa  AND  Rights— iNTSBJTEBKNcaE 

BT  Lboislattbe. 
Under  Const,  art  5,  i  21,  and  article  4,  i 
22,  relating  to  county  and  district  attorneys,  the 
Iiegislature  has  no  power  to  pass  an  act  which 
will  exclnde  them  from  their  rights  to  prosecute 
all  actions  for  the  state,  nor  to  force  assistants 
upon  them. 

3.  CoNSTirtrrioNAi,  Law  *=»48— Vauditt  of 
Statutes— CoNSTBTJOTiON. 

A  statute  susceptible  to  a  conatitntional  con- 
struction will  not  he  declared  unconstitutional, 
although  it  would  be  so  under  other  construc- 
tions ;  and  a  general  statute  will  be  so  limited 
as  to  make  it  constitutional. 

4.  Taxation  ^=3646  —  Intekfebencb  with 
Rights  op  Countt  Attobneys — "Sdk"— 
"Commence  Action." 

Rev.  St  1911,  arts.  7487-7502,  relating  to 
collection  of  taxes,  is  not  unconstitutional  as  in- 
terfering with  the  rights  of  district  or  county 
attorneys,  because  the  words  allowing  county 
tax  collectors  to  "sue"  and  "commence  an  ac- 
tion" will  be  construed  to  mean  to  institute  ac- 
tions  and  assist  where  the  attorneys  so  desire. 

[Ed.  Not&— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
mencement of  Action;   Sue.] 

Application  for  mandamus  by  Robert  Maud, 
Tax  Collector  of  Travis  County,  to  compel 
H.  B.  Terrell,  State  Comptroller,  to  credit 
his  account  with  certain  disbursements.  Ap- 
plication granted. 

N.  A.  Rector  and  Lightfoot,  Brady  &  Rob- 
ertson, all  of  Austin,  for  relator.  B.  F.  Loo- 
ney,  Atty.  Gen.,  and  6.  B.  Smedley,  Asst. 
Atl7.  Gen.,  for  respondent 

PHILLIPS,  C.  J.  ahe  right  of  the  relator 
to  the  mandamus  here  sought  against  the 
Comptroller  depends  upon  the  validity  of  the 
Act  of  the  Thirty-Fifth  Legislature,  Chapter 
166,  amending  Articljp  7491  of  the  Revised 
Statutes  so  as  to  authorize — its  title  states — 
"the  Comptroller  to  appoint  and  contract 
with  persons  to  collect  inheritance  taxes." 

[1]  It  appears  that  as  authorized  by  the 
Act  the  Comptroller,  substantially  in  Its 
terms,  has  entered  Into  a  contract  with  B.  B. 
Humphrey  whereby,  for  the  maximum  com- 
pensation allowed,  his  services  have  been  en- 
gaged for  the  doing  of  those  things  in  this 
relation  which  the  Act  provides.    Through 
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his  offlcos  a  certain  collection  of  such  taxes 
has  been  made  in  Travis  County.  Out  of 
the  taxes  collected  the  relator  has  paid  him 
bis  commlssiou  therefor,  but  the  Comptroller, 
on  the  advice  of  the  Attorney-General,  re- 
fuses to  credit  the  relator's  account  with 
the  amount  so  paid.  If  the  Act  is  valid,  the 
relator  is  entitled  to  the  credit.  If  it  is  in- 
valid, the  credit  was  properly  refused,  since 
In  that  event  the  Comptroller's  contract  with 
Humphrey  is  of  no  force  and  the  latter  was 
not  entitled  to  the  commission. 

The  validity  of  the  Act  is  challenged  upon 
the  ground  that  its  necessary  effect  is  to  sub- 
stitute the  person  or  persons  whom  the  Comp- 
troller may  thus  employ  for  the  county  at- 
torneys of  the  State  in  the  prosecution  of 
suits  by  the  State  for  such  taxes  In  the  dis- 
trict and  inferior  courts ;  and  for  the  Attor- 
ney-General in  their  prosecution  in  the  Su- 
preme Court,  supplantiDg  them  in  the  dis- 
charge of  their  constitutional  duties  and  de- 
nying their  right  to  perform  them.  This  po- 
sition has  been  very  strongly  presented  by 
the  able  Assistant  Attorney  General,  Mr. 
Smedley,  who  appears  for  the  respondent. 

[2]  If  such  Is  the  necessary  effect  of  the 
Act  and  its  provisions  in  respect  to  the  func- 
tions of  the  person  or  persons  whom  the 
Comptroller  Is  authorized  to  engage  for  the 
services  named  are  not  separable,  It  is  con- 
demned by  the  Constitution.  That  Instru- 
ment, by  Section  21  of  Article  6,  lodges  with 
the  county  attorneys  the  duty  of  representing 
the  State  in  all  cases  in  the  district  and  In- 
ferior courts,  with  the  right  In  the  Legisla- 
ture to  regulate  by  law  the  respective  duties 
of  district  and  county  attorneys  where  a 
county  is  Included  In  a  district  having  a  dis- 
trict attorney ;  and  by  Section  22  of  Article 
4  that  duty  as  to  suits  and  pleas  In  the  Su- 
preme Court  is  confided  to  the  Attorney-Gen- 
eral. With  the  limitation  existing  in  the  au- 
thority of  the  Legislature,  under  Section  22 
of  Article  4,  to  create  additional  causes  of 
action  in  tevor  of  the  State  and  intrust  their 
proeecntion,  whether  in  the  trial  or  in  the 
antellate  courts,  solely  to  the  Attorney-Gen- 
eral, the  powers  thus  conferred  by  the  Con- 
stitution upon  these  officials  are  exclusive. 
The  Legislature  cannot  devolve  them  upon 
others.  Nor  can  it  Interfere  with  the  right 
to  exercise  them.  Brady  v.  Brooks,  99  Tex. 
866,  89  S.  W.  1052 ;  Harris  County  v.  Stew- 
art, 91  Tex.  133,  41  S.  W.  650;  State  v.  In- 
ternational &  Great  Northern  Railroad  Co., 
89  Tex.  562,  35  8.  W.  1067.  It  may  provide 
assistance  for  the  proper  discharge  by  these 
officials  of  their  duties,  but  since  in  the  mat- 
ter of  prosecuting  the  pleas  of  the  State  in 
the  courts  the  powers  reposed  in  them  are 
exclusive  In  their  nature,  it  cannot,  for  the 
performance  of  that  function,  obtrude  other 
persons  apon  them  and  compel  the  accept- 
ance of  their  services.  Wherever  provision 
is  made  for  the  services  of  other  persons  for 
this  express  purpose,  it  is  the  constitutional 


right  of  the  Attorney-General  and  the  county 
and  district  attorneys  to  decline  them  or  not 
at  their  discretion,  flbd.  If  availed  of,  the 
services  are  to  be  rendered  in  subordination 
to  their  authority. 

[1]  An  act  of  the  Legislature  Is  not  to  be 
dedared  unconstitutional  unless  plainly  so. 
The  presumption  is  that  the  Legislature  act- 
ed in  the  light  of  the  Constitution,  with  the 
Intention  to  observe  It  rather  than  violate  It. 
Where  the  language  of  the  particular  enact- 
ment is  unambiguous  and  the  conflict  with 
the  Constitution  is  hence  apparent,  there  1» 
no  alternative  but  to  declare  the  enactment 
void.  In  such  cases  words  cannot  be  read  In- 
to  a  statute  or  out  of  It  to  save  It.  But 
where  the  language  Is  of  doubtful  meaning, 
r^sonably  susceptible  of  different  construc- 
tions, rendering  the  act  valid  if  construed  in 
one  sense  and  invalid  if  construed  in  another, 
that  construction  wUI  be  adopted  which  sus- 
tains the  act  rather  than  destroys  It  Like- 
wise, where  the  terms  used  in  a  statute  are 
general,  reasonably  admitting  of  a  construe^ 
tlon  which  does  not  condema  it,  the  lan- 
guage will  be  restrained  in  Its  (deration  so  as 
to  harmonize  the  statute  with  the  Constitu- 
tion though,  literally,  it  be  susceptible  of  a 
broader  meaning  which  would  conflict  with 
the  Constitution.  These  are  just  and  wise 
rules.  They  are  ct  genial  application. 
They  exist  because  conrts  are  not  to  sit  as 
severe  and  anxious  critics  of  legislative  ex- 
pression, or*  as  censors  of  the  form  in  which 
statutes  are  written.  It  Is  the  duty  of  courts 
to  see  that  the  Constitution  is  observed  in 
the  enactment  of  laws,  and  to  fearlessly  de- 
clare a  law  v<rid  whidi  violates  the  Constitu- 
tion. But  these  rules  are  for  their  guidance 
as  an  Injunction  that  the  language  used  in 
the  writing  of  statutes  is  not  alwa}  j  precise; 
that  frequently  terms  of  doubtful  meaning 
are  employed;  that  where  this  Is  true  and 
the  terms  used  reasonably  admit  of  it,  that 
conatmction  is  to  be  applied  which  will  up- 
hold the  law;  and  that  it  Is  only  where  the 
language  plainly  contravenes  the  Constitution 
are  they  warranted  in  holding  a  law  invalid. 

The  test,  therefore^  to  be  used  in  determin- 
ing the  validity  of  this  Act  is  simply  whether 
by  plain  and  unambiguous  language  it  de- 
prives the  county  attorneys  and  the  Attorney- 
General  of  their  authority  to  prosecute  la 
the  courts  suits  by  the  State  for  the  recovery 
of  Inheritance  taxes. 

The  statutes  in  relation  to  inheritance  tax- 
es, their  collection,  etc.,  constitute  Chapter 
10  of  Title  126  of  the  Revised  Statutes,  being 
Articles  7487  to  7502  Inclusive.  This  Act,  as 
stated,  amends  only  one  article  of  the  chap- 
ter. The  (Hily  reference  to  county  attorneys 
in  the  original  law  was  In  Articles  7490  and 
7401.  The  former,  which  Is  left  unamended, 
provides  for  the  bringing  of  suit  by  the  dis- 
trict or  county  attorney  for  a  penalty  In  be- 
half of  the  State  against  any  executor,  ad- 
ministrator or  trustee  refusing  or  neglecting. 
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to  comply  wttb  the  article.  The  latter,  be- 
fore Us  amendment.  In  nowise  related  to  the 
power  of  a  coonty  attorney  to  sue  In  the 
courts  In  behalf  of  the  Btate  for  the  taxes, 
but  defined  It  to  be  bis  duty  to  report  to  the 
coimty  judge  estates  subject  to  the  tax,  for 
which  It  was  provided  he  should  receive  a 
stipulated  compensation.  By  the  present  Act 
that  duty  is  transferred  to  the  i>er8on  the 
Comptroller  is  authorized  to  employ.  In  oth- 
er words,  the  only  provision  In  the  law  relat- 
ing to  the  prosecution  of  suits  for  the  State 
by  the  county  attorneys  Is  left  untonched  by 
the  Act,  and  the  on^  duty  expressly  con- 
ferred upon  them  by  the  original  law  of 
which  the  Act  relieves  them  Is  one  which  does 
not  Involve  the  prosecution  of  suits.'  Atten- 
tion Is  directed  to  this  as  reflecting  whether 
It  was  the  purpose  of  the  Legislature,  when  It 
came  to  amend  this  one  article  of  the  original 
chapter — an  article  not  dealing  In  any  sense 
with  the  subject  of  the  rights  or  duties  of 
county  attorneys  to  respect  to  the  recovery 
of  the  taxes  In  the  courts — to  Interfere  with 
their  authority  to  appear  for  the  'State  In  all 
suits  necessary  to  enforce  the  law.  It  Is  not 
to  be  ignored  In  searching  for  the  Intent  of 
the  Legislature  In  its  passage  of  the  Act.  It 
Indicates  that  such  was  not  the  Legislature's 
purpose. 

The  Act  In  three  different  places  refers  to 
the  duties  of  the  person  with  whom  the  Gomp- 
trc^er  Is  authorized  to  contract  for  the  col- 
lection of  the  taxes.  After  the  totroductory 
part  Its  opening  sentence  Is: 

"The  Comptroller  of  Public  Accounts  of  the 
State  of  Texas  la  hereby  autboriled  and  em- 
powered, and  it  is  made  his  duty  to  appoint  and 
contract  with  gome  suitable  person  or  persons 
whose  duty  it  shall  be  to  look  specially  after, 
sue  for  and  collect  the  taxes  provided  by  this 
chapter ;  such  person  in  no  event  to  receive  un- 
der snch  contract  more  than  ten  (10)  per  cent 
of  the  amount  of  such  taxes  collected  hereunder, 
aa  compensation." 

Followtog  this  Is  the  provision  as  to  his 
reimrting  to  the  county  judge -estates  subject 
to  the  tax.  After  tlie  clause  authorizing  the 
payment  of  bla  compensation  la  this  provi- 
sion: 

"It  shall  be  the  further  duty  of- such  person  to 
aid  in  every  possible  way  in  the  collection  of 
such  taxes." 

At  another  place  It  is  said: 

"The  person  appointed  by  the  said  Oomptrol- 
ler  may  represent  the  State  in  any  proceeding 
necessary  under  the  provisions  of  this  chapter 
to  enforce  the  collection  of  such  taxes  but  with- 
out other  compensation  than  as  provided  in  his 
original  employment."  Acts  35th  Leg.  c.  166, 
i  1- 

These  provlslona  do  not  unequivocally  sup- 
plant the  county  attorneys  and  the  Attorney- 
General  In  their  authority  to  prosecute  the 
suits  of  the  State  for  the  recovery  of  the  tax- 
es. These  officers  are  not  to  be  held  as  dis- 
possessed of  that  authority  by  the  Act  un- 
less by  language  to  be  found  In  the  Act  It  Is 
given  to  the  Ckimptroller's  appointee  plainly 
to  their  exclusion.     There  la  no  language 


in  the  Act  whiOt  certal&ly  Ikas  tliat  effect 
The  first  provision  quoted,  with  reference  to 
Its  being  the  duty  of  the  person  employed  by 
the  Oomptndler  "to  look  specially  after,  sue 
for  and  collect  the  taxes"  may  be  said,  liter- 
ally, to  empower  such  person  to  Institute 
suits,  but  it  does  not  exclude  the  Idea  that 
this  shall  be  to  subordination  to  the  author- 
ity of  the  connty  attorney.  There  la  nothtog 
in  the  language  todlcatlve  of  an  totentlon  to 
confer  upon  such  person  an  exclusive  power. 
If  not,  It  wiU  be  presumed  that  the  Legisla- 
ture totended  he  should  act  to  that  relation 
under  the  authority  of  the  connty  attorney 
and  to  snch  way  as  not  to  tofrtoge  upon  the 
latter's  powers,  and  the  language  will  be  so 
construed.  It  Is  not  unreasonable  to  ascribe 
to  the  Leglslatnte  the  tlew  that  the  county 
attorneys  of  the  State,  with  their  Important 
general  duties  demanding  efficient  discharge, 
would  not  hesitate  to  avail  themselves  of  the 
services  of  an  assistant  thus  provided  for  the 
special  purpose  of  oaforctog  the  collection  of 
these  particular  taxes,  or  to  suppose  it  was 
upon  such  assumption  that  this  duty  was  de- 
fined. 

In  an  effort  to  sorely  ascertato  the  sense 
In  which  the  Legislature  used  the  term  "sue 
for"  in  this  provision.  It  should  be  noted  that 
In  Article  7497  of  the  same  chapter  It  la  de- 
clared that  If  the  tax  Is  not  paid  to  the  tax 
collector  vrlthto  six  months  after  the  county 
judge  has  nottfled  him  of  the  amoimt,  "the 
collector  shall  commene  an  action  to  recover 
the  amount  of  such  tax."  Upon  Its  face  this 
language  would  authorise  the  collector  to  file 
the  suit,  but  It  cannot  be  assumed  that  the 
Legislature  so  Intended.  It  plainly  means 
that  he  should  cause  the  suit  to  be  filed  by 
the  official  charged  by  law  with  that  specific 
duty.  There  is  not  much  difference,  as  was 
suggested  In  the  argument,  between  declar- 
ing it  a  duty  "to  commence  an  action  for 
taxes"  and  "to  sue  for  taxes."  If  the  former 
expression  to  the  connection  to  which  It  Is 
used  Is  susceptible  of  the  meaning,  as  It 
clearly  la,  that  the  person  to  whom  the  duty 
is  confided  shall  inerely  cause  the  suit  to  be 
brought,  the  latter,  used  to  a  similar  connec- 
tion and  found  in  the  same  chapter,  Is  equal- 
ly open  to  the  same  construction. 

It  Is  to  be  here  observed  that  the  Act  does 
not  require  that  the  person  employed  by  the 
Comptroller  shall  be  a  licensed  attorney,  and 
from  aught  that  appears  to  the  Act  he  might 
be  no  more  competent  to  tostitute  a  suit  to 
the  courts  than  would  be  a  county  tax  col- 
lector. 

Likewise,  the  provision  that  the  person  ap- 
pointed by  the  Comptroller  may  represent  the 
State  to  any  proceedtog  necessary  under  the 
provisions  of  the  chapter  to  enforce  the  col- 
lection of  the  taxes  does  not  deny  to  county 
attorneys  or  the  Attorney-General  the  right 
to  conduct  suits  for  the  taxes.  To  say  that 
such  person  may  so  represent  the  State  is 
not  equivalent  to  a  declaration  that  It  shall 
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be  to  tbelr  ezdui^n.  The  language  Is  not 
mandatory;  It  Is  only  permisaive. 

The  Act  does  not  impress  us  as  aimed  at 
the  anthority  of  county  attorneys  and  the 
Attorney-General  In  respect  to  the  prosecn- 
tton  of  the  suits  of  the  State  for  the  taxes. 
Its  prime  concern  wag  simply  the  employ- 
ment of  some  person  who  would  render  dill- 
gent  aid  in  their  collection.  The  character 
expressly  given  by  the  Act  to  the  person 
thus  employed  is  that  of  an  assistant  for  this 
purpose  to  the  duly  constituted  public  offi- 
cials. It  speaks  of  him  as  one  "appointed 
and  employed  to  <utUt  in  the  enforcement  of 
this  law."  Depriving  county  attorneys  or 
the  Attorney-General  of  their  constitutional 
anthority  was  in  our  opinion  foreign  to  its 
design.  It  undeniably  is  open  to  the  con- 
struction that  the  person  employed  pursnant 
to  its  proTlsionB  may  assist  in  the  prosecu- 
tion of  suits  for  the  taxes,  but  it  cannot  be 
said  to  require  a  construction  that  his  action 
in  this  regard  shall  serve  to  displace  those 
officials  in  the  exercise  of  their  constitational 
powers. 

[4]  With  this  true,  the  Act  cannot  be  pro- 
nounced invalid.  For  Tmiess  those  officers 
are  by  the  Act  supplanted  in  this  authority, 
it  must  be  assumed  that  the  Legislature  in- 
tended they  should  be  free  to  exert  it  as 
aforetime.  If  their  authority  was  to  be  left 
unimpaired,  it  must  further  have  been  in- 
tended that  the  services  of  this  assistant  in 
this  relation  provided  for  by  the  Act  should 
be  In  subordination  to  it  and  not  in  anywise 
interfere  with  its  due  exercise.  The  provi- 
sions referred  to  are  therefore  to  be  so  con- 
strued. 

It  follows  that  the  relator  is  entitled  to 
the  mandamus  as  prayed  for,  -and  the  writ 
will  accordingly  issue. 


WARD  V.  STATE.     (No.  4878.) 

(Court  of  Criminal  Appeals  of  Texas.     Dec.  5, 
1917.    Rehearing  Denied  Jan.  30,  1018.) 

Crdonai.  Law  «s>1094— Appeal— Depbivino 

AccusEn  OF  Statement  of  Fact  and  Bills 

or  Exception. 
Where  immediately  after  conviction  for  pet- 
ty theft  appellant  prepared  statement  of  facts 
and  biUs  of  exceptions  and  turned  them  over  to 
the  trial  judge  for  action,  and  without  fault  on 
his  part  the  judge  failed  to  act  thereon  until 
more  than  a  month  thereafter,  and  on  the  facts 
shown  the  appellate  court  could  not  consider  ei- 
ther bills  or  statement,  but  they  would  have  to 
be  struck  out,  judgment  would  be  reversed  be- 
cause appellant  wag  deprived  of  a  statement  of 
facts  and  bills  of  exceptions  without  fault  on 
bis  part,  notwithstanding  no  order  allowing  time 
for  filing  bills  and  statement  was  allowed  or  en- 
tered. 

Appeal  from  Tarrant  (bounty  Court;  Virgil 
B.  Parker,  Special  Judge. 

Barney  Ward  was  convicted  of  petty  theft, 
and  appeals.    Reversed. 


Mays  &  Mays,  of  Ft  Worth,  for  aiv^lant. 
Marshall  Spoonts,  Go.  Atty.,  Sam  J.  Calla- 
way, D^uty  Co.  Atty.,  and  Cummings  Sc 
Doyle,  all  of  Ft.  Worth,  and  B.  B.  Hendrldcs 
Ajsst  Atty.  Oen.,  for  the  State. 

PRENDERGAST,  J.  This  Is  an  appeal 
from  a  conviction  for  petty  theft.  The  term  at 
which  appellant  was  tried  adjourned  on  June 
30,  1917.  The  case  was  tried  on  June  21st. 
Almost  Inunediately  thereafter  appellant  pre- 
pared a  .statement  of  facts  and  bills  of  excep- 
tions and  turned  them  over  to  the  trial  judge 
for  his  action.  His  attorneys  used  unusual 
diligence  In  following  these  up,  and  tried  to 
get  them  acted  on  from  that  time  to  July 
25th,  and  only  on  the  latter  date  could  be  get 
any  action  thereon  by  the  Judge.  No  order 
allowing  any  .time  for  filing  bills  and  state- 
ment was  allowed  or  entered.  Even  If  suc^ 
an  order  allowing  20  days  had  been  granted 
and  entered,  they  were  not  filed  until  long 
after  that  time  would  have  expired.  There 
can  be  no  question  but  from  the  affidavits  In 
this  record  showing  these  matters  that  appel- 
lant was  deprived  of  a  statement  of  facts  and 
bin  of  exceptions  without  any  fault  on  bis 
part  The  state  has  made  a  motion  to  strike 
out  the  bills  of  exceptions  and  statement  of 
facts  because  not  filed  in  time.  But  whether 
that  was  done  or  not,  with  the  facts  as  shown 
as  they  are,' this  court  could  not  consider  ei- 
ther bills  or  statement  but  they  would  have 
to  be  struck  out 

The  result  is  that  this  Judgment  must  be 
reversed,  because  appellant  was  deprived  of  a 
statement  (rf.  facts  and  bills  of  exceptions 
without  any  fault  on  his  part;  and  it  Is  8« 
ordered. 


GRIMES  V.  STATE.     (No.  4792.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  18, 
1918.) 

1,  Sunday  €=>5  — Acts  Peohibited  —  Busi- 
ness OB  Occupation. 

Pen.  Code,  1911,  art  802,  prohibits  mer- 
chants from  iaaking  sales  or  having  their  places 
of  business  open  for  the  purpose  of  traffic  on 
Sunday.  Article  303  excepts  the  keepers  of 
certain  establishments,  including  livery  stables. 
Held,  that  the  rule  of  ejusdem  generis  cannot 
apply  so  as  to  except  a  dealer  in  automobile 
supplies,  as  that  rule  is  effective  only  when 
there  are  general  words  following  specific  words, 
and  the  statute  contains  no  general  words. 

2.  liivxBT  Stajble  and  Gabage  Kkepbbs  ^33 
— "L.IVEBT  Stable"— "Gabaoe." 

A  "garage,"  which  is  the  modem  substi- 
tute for  a  livery  stable,  is  defined  as  a  place  for 
the  care  and  storage  of  motor  vehicles  and  in 
which  such  vehicles  are  kept  for  hire,  and  a  "liv- 
ery stable"  is  a  place  where  horses  are  groomed, 
fed,  and  hired,  and  vehicles  are  kept  for  hire. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lively 
Stable;   Second  Series,  Garage.] 

8.  Sunday  «=»5  — Acts  Pbohibited  —  Btwi- 
NEss  OK  Occupation. 
Conceding  that  as  Uvery  stables  have  be- 
come  practically    obsolete   and   supplanted   by 


dls»For  other  cases  see  same  topic  and  KBTY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes. 
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mrag«8,  th«  term  "garage"  dioaM  b6  read  into 
Pen.  Code  1911,  art.  803.  in  Uea  of  tbe  tean 
"Uvery  stable,"  tbia  would  not  exempt  from,  toe 
proTidons  of  article  302  a  dealer  in  wares  and 
merchandise  and  antomObile  supplies  who  sold 
engine  oil  on  Sunday,  as  his  occnpatlon  and  acts 
were  not  within  the  scope  o{  the  busincas  of 
either  a  livery  stable  keeper  or  the  keeper  of  a 
garage,  and  a  keeper  of  a  garage  or  livery  stable 
might  also  be  engaged  in  seUin^  merchandise, 
and,  as  such,  be  liable  for  a  violation  of  the 
statute. 

4.  SusDAT  «3»7— Acts  Pi»ohibiii:i>— Wobks 
or  Neckssitt. 
Pen.  Code  1911,  art  299,  prohibits  labor 
on  Sunday,  and  article  900  contains  certain 
exemptions,  including  worlds  of  necessity  or 
charity.  Article  302  prohibits  merchants  from 
making  sales  or  keeping  their  places  of  business 
open  for  the  purpose  of  traffic  on  Sunday.  Ar- 
ticle 803  provides  that  the  preceding  article 
Shan  not  apply  to  markets  or  dealers  m  provi- 
sions as  to  sales  of  provisions  made  before  9 
o'clock  a.  m.,  nor  to  keepers  of  drug  stores, 
etc.  Held,  that  the  exception  in  faror  of  works 
of  necessity  would  seem  to  apply  only  to  labor 
and  not  to  sales,  biit  in  any  event  a  sale  of 
engine  oil  by  a  dealer  in  automobile  snppfies 
was  not  excepted  as  a  work  of  necessity,  where 
there  was  nothing  to  preTent  the  acquisidoz^of 
the  oil  from  a  provision  dealer  or  drug  store, 
since  a  necessity,  voluntarily  brought  about, 
which  coold  have  been  avoided  by  the  exercise 
of  ordinary  discretion,  is  not  a  defense,  even 
where  the  statute  makes  works  of  necessity  a 
defense. 

Appeal  trom  Hill  County  Court;  B.  T. 
Bams,  Judge. 

Fied  O.  Grimes  was  convicted  of  an  of- 
fense, and  he  appeals.    Affirmed. 

Thomas  Ivy,  J.  D.  Stephenson,  Collins, 
Morrow  &  Morrow,  and  Clarke  &  Clarke,  aU 
of  Hlllsboro,  for  appellant.  E.  B.  Hendricks, 
AsBt  Atty.  Gen.,  for  the  State. 

MOBROW,  J.  This  prosecution  is  under 
article  302,  P.  C,  which  contains  the  follow- 
ing: 

"Any  merdiant,  grocer,  or  dealer  in  wares  or 
merchandise,  or  trader  in  any  business  whatso- 
ever, or  the  proprietor  of  any  place  of  public 
amnsement,  or  the  agent  or  employi  of  an;[  such 
person,  who  shall  sell,  barter,  or  permit  his 
place  of  business  or'  *  *  •  public  amuse- 
ment to  be  open  for  the  purpose  of  traffic  or 
public  amusement  on  Sunday,  shall  be  fined  not 
less  than  twenty  nor  more  than  fifty  dollars." 

Article  303,  making  exemption  from  the 
operation  of  article  302,  snpia,  is  as  follows: 

"The  preceding  article  shall  not  apply  to  mar- 
kets or' dealers  in  provisions  as  to  sales  of  pro- 
visions made  by  them  before  9  o'clock  a.  m., 
nor  to  the  sale  of  burial  or  shrouding  material, 
newspapers,  ice,  ice  cream,  milk,  nor  to  the 
sending  of  tdegraph  or  telephone  messages  at 
any  .hour  of  tnie  day,  nor  to  keepers  of  drug 
stores,  hotels,  boarding  houses,  restaurants,  liv- 
erv  stables,  bathhouses,  or  ice  dealers,  nor  to 
telegrapb  or  telephone  offices." 

[II  ^e  Information  charged  that  appel- 
lant was  a  merchant  and  a  dealer  In  wares 
and  merchandise  and  a  trader  in  automobile 
supplies,  and  did  then  and  there  sell  one 
quart  of  engine  oil  to  Abner  Bryant  on  Sun- 
day. Appellant  claims  that  he  is  exempt 
from  the  prohibition  in  article  302  under  a 


provision  of  article  803  whl<di  tscemptit  livery 
stables.  The  rule  of  ejnsdem  generis  conM 
have  no  appllcatioa  for  the  reason  that  that 
rule  is  effective  only  when  there  are  general 
words  following  specific  words.  The  general 
words  are  held  to  include  things  of  like  or 
similar  kind.  Gyc.  vol.  86,  p.  1110.  In  the 
exempting  statute  there  are  bo  general 
words,  thus  excluding  tlie  apiritication  of  this 
role. 

[I]  A  garage,  which  Is  the  modem  substi- 
tute for  the  livery  stable,  is  defined  as  a 
place  for  the  care  and  storage  of  motor  ve- 
hldeB,  and  in  which  such  vehicles  are  kept 
for  hire.  Cyc.  vol  28,  p.  42.  A  livery  sta- 
ble is  a  place  where  horses  are  groomed, 
fed,  aDd  hired,  and  vehicles  are  kept  fbr  hire. 
Cyc.  vol.  25,  p.  1506. 

[3]  If  it  were  conceded  that,  owing  to  the 
fact  that  livery  stables  have  become  prac- 
tically obsolete  and  garages  have  supplanted 
them,  the  term  "garage"  should  be  read  in- 
to the  statute  in  lieu  of  the  term  "livery  sta- 
ble," it  would  not  follow  that  the  appellant 
would  be  exempt  under  the  statute  because  it 
Is  charged  that  he  was  a  merchant  and  deal- 
er in  wares  and  merchandise,  and  that  he 
sold  engine  oil  on  Sunday.  The  occupation 
and  acts  in  which  he  was  engaged  are  not 
within  the  scope  of  the  business  of  a  livery 
stable  keeper,  nor  the  keeper  of  a  garage 
so  far  as  we  have  found  them  legally  defined. 
A  keeper  of  a  garage  or  the  keei)er  of  a  liv- 
ery stable  might  also  be  engaged  in  the  busi- 
ness of  selling  merchandise,  and  as  such  be 
liable  for  violation  of  the  statute  in  question. 

[4]  It  is  suggested,  however,  that  the  sale 
in  question  was  necessary,  and  that  this  fact 
would  constitute  an  exemi>tion  from  prosecu- 
tion. As  a  general  rule,  statutes  regulating 
the  observance  of  Sunday  make  exceptions  in 
favor  of  works  of  necessity  and  charity. 
Cyc.  VOL  37,  p.  552.  Our  statute,  artide  299, 
prohlMts  labor  on  Sunday,  and  article  800 
provides  exemptions,  among  which  are  the 
following:  ""Works  of  necessity  or  charity." 
The  fact  that  this  exemption  is  contained  in 
article  .300  relating  to  labor  and  is  not  con- 
tained in  article  303  with  ref^ence  to  selling 
goods  on  Sunday  is  suggestive  of  the  legis- 
lative intent  to  limit  the  exemption  on  ac- 
count of  necessity  or  charity  to  the  things 
referred  to  in  article  299,  relating  to  work- 
ing on  Sunday  and  to  have  embraced  in 
article  303  in  a  specific  way  the  matters 
which  were  Intended  to  be  exempt  from  arti- 
cle 302.  If  such  construction  was  a  matter 
of  doubt.  It  suffices,  so  far  as  the  facts  of 
the  case  in  hand  are  concerned,  to  say  that 
in  our  opinion  the  sale  of  oil  under  the  cir- 
cumstances mentioned  in  the  bill  of  excep- 
tions was  not  shown  to  be  necessary  within 
the  legal  sense.  Ex  parte  Kennedy,  42  Tex. 
Cr.  B.  148,  68  8.  W.  129,  51  L.  B.  A.  270; 
Cyc.  vol.  37,  p.  652;  Quarles  v.  State,  55 
Ark.  10,  17  S.  W.  289,  14  Ix  B.  A.  192;  Cyc. 
vol.  37,  p.  554,  and  cases  cited. 
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Tb»  law,  artlele  803,  expressly  ezonpte 
teem  Hm  prohibltton  dealers  In  provisions  aa 
to  sales  made  before  9  o'clock  a.  m..  and  also 
exempts  drug  stores.  The  emergency  de- 
scribed is  not  shown  to  have  been  such  as 
would  have  prevented  the  acquisition  of  oil 
from  one  of  these  sources.  A  necessity  vol- 
untarily brought  about  whicb  could  have  been 
avoided  by  the  exercise  of  ordinary  discre- 
tion is  not  a  defense,  even  in  a  case  where 
the  statute  makes  works  of  necessity  a  de- 
fense. Shipley  V.  State,  61  Ark.  216,  S2  a 
W.  489,  38  8.  W.  107;  State  v.  Stuckey,  98 
Mo.  App.  684,  73  S.  W.  735;  Bncber  v.  Fitch- 
burg  R.  Co.,  131  Mass.  166,  41  Am.  Rep. 
216.  JFodge  Henderson,  in  writing  the  opin- 
ion of  this  court  in  Ex  parte  Kennedy,  so^ 
pra,  uses  the  following  language: 

"We  bdieve  that  oar  statutes,  in  authorising 
a  work  of  necessity  on  Sunday,  meant  some- 
thing more  than  mere  convenience.  It  appre- 
hended that  there  must  be  some  peculiar  exigen- 
cy which  would  aatborise  Sunday  labor." 

In  our  opinion  appellant's  occupation  was 
not  induded  in  any  exemptions.  From  Cyc. 
vol.  37,  p.  548,  we  quote  the  following: 

"Where  the  statute  contains  no  exceptions,  the 
nature  of  the  business  of  defendant  is  imma- 
terial, and  the  fact  that  it  is  a  work  of  necessity, 
or  charity,  or  that  it  is  not  unlawful  in  itself, 
constitutes  no  defense.  In  construing  the  stat- 
utory exceptions,  the  ordinary  pignineation  of 
the  words  used  controls." 

In  our  opinion,  the  Judgment  of  the  lower 
court  should  be  affirmed;  and  It  is  so  or- 
dered. 


WAITBS  V.  STATE.    (No.  4775.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  16; 
1918.) 

1.  Bah.  «=368— Appkai.  Recognizance— Time 
FOB  Afpeabance. 

Under  the  statute  requiring  an  appeal  obli- 
gation to  fix  the  time,  an  appeal  recognisance 
requiring  appellant  to  appear  "instanter"  and 
from  day  to  day,  etc.,  beiore  the  trial  court,  to 
await  the  judgment  of  the  Court  of  Oiminal 
Appeals,  was  not  more  onerous  than  the  stat- 
ute authorised. 

2.  CttiuivM.  Law  4=9608— Motion  fob  Cor> 
TIM  UAKCE— Denial. 

The  denial  of  an  application  for  a  continu- 
ance, complying  with  the  statutory  requirements 
and  setting  oat  material  evidence,  on  the  ground 
that  appellant  was  illegally  sworn  by  one  of 
his  attorneys,  was  improper,  where  such  fact 
was  not  mentioned  at  the  presentation  of  tiie 
application,  and  there  was  no  motion  to  elimi- 
nate the  application  for  that  reason,  though  on 
proper  motion  defendant  could  have  amended 
and  sworn  to  it  by  some  other  o£Bcer  qualified 
to  take  oaths. 

3.  Witnesses  «s>395  —  Redibect  Bxaioita- 

TIOW. 

The  statement  of  a  witness,  on  redirect  ex- 
amination as  to  whether  his  testimony  was  out 
of  harmony  with  that  given  before  the  grand 
jury,  that  his  testimony  was  practically  that 
given  before  the  grand  jury,  though  very  gen- 
eral, was  not  substantial  error,  where  he  had 
been  examined  aa  to  the  matter  on  cross-exami- 
nation. 


Afppeal  from  Diatrlct  court,  Onyaon  Ceun- 
ty{  C  T.  Freeman,  Judge. 

Leon  Waltes  was  convicted  ot  pursuing 
the  business  of  selling  intoxicating  liquors, 
and  he  appeala  Reversed,  and  cause  re- 
manded. 

J.  A.  Carlisle,  of  AmarUlo,  and  B.  F.  6af- 
ford,  of  Sherman,  for  appellant.  B.  B.  Hen- 
dricks, Asst.  Atty.  Gen.,  for  the  Stat& 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  pursuing  the  business  of  selling  in- 
toxicating liqucMrs,  his  punishment  being  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. 

[1]  The  Assistant  Attorney  General  seeks 
to  dismiss  the  appeal  because  of  the  insuf- 
ficiency, or  rather  the  Ulegallty,  of  the  ap- 
peal recognizanca  The  point  of  attack  la 
the  recognizance  requires  appellant  to  ap- 
pear "Instanter"  before  the  trial  court,  to 
await'  the  Judgment  of  the  Court  of  Criminal 
Appeals;  it  l)eing  based  upon  the  idea  that 
the^word  'instanter"  la  more  onerous  than 
the  atatute  authorizes.  We  cannot  agree 
with  this  contention.  This  matter  has  been 
the  subject  of  decisions  heretofore.  The  re- 
cognizance shows,  of  coarse,  that  it  was  tak> 
en  in  open  court,  and  that  it  requires  the  ap- 
pellant to  appear  before  the  court  "instan- 
ter," and  from  day  to  day  and  ta:m  to  term, 
etc.  The  statute  requires  the  appeal  obliga- 
tion to  fix  the  time  and  place,  and  this  does 
fix  the  time  and  the  place.  See  Fentress  v. 
State,  16  Tex.  App.  79;  Gamp  y.  State,  38 
Tex.  Cr.  R.  142,  45  S.  W.  490.  The  motion 
to  dismiss  Is  therefore  overruled. 

[2]  Appellant  filed  an  appllcaticm  for  a 
continuance,  setting  out  the  names  of  certain 
parties  and  the  diligence,  as  well  as  the 
materiality  of  the  facts.  The  state  used  a 
witness  named  Simmmia,  who  testified  tocer- 
tain  sales  made  by  defendant  to  him.  Appel- 
lant moved  to  continue  for  four  witnessea, 
by  whom  he  could  prove  they  were  present 
and  that  he  did  not  make  any  such  sales. 
Tlie  matters  are  set  out  in  detail  in  the  ap- 
plication, a  repetition  of  wUcb  is  unneces- 
sary. The  affidavits  of  two  of  these  witness- 
es were  obtained  and  used  npoQ  the  motion 
for  new  trial,  in  which  they  swore  aubatan- 
tially  as  set  out  in  the  appUcattoa  for  a  con- 
tinuance. This  was  the  first  application,  and 
made  but  a  short  time  after  the  indictment 
was  returned.  The  application  is  sufficient, 
and  complies  with  statutory  requiremeuta. 
The  evidence  was  material.  The  court,  sign- 
ing the  bill  of  exceptions,  states  that  be 
overruled  it  because  the  appellant  was  sworn 
to  the  aiH>lIcation  by  one  of  his  attorneys. 
This  was  not  mentioned  at  the  time  of  the 
presentation  of  the  application,  nor  did  the 
state  make  any  motion  to  eliminate  the  ap- 
plication for  this  reason.  It  was  not  called 
to  the  attention  of  appellant  or  his  counsel. 
We  are  of  <vlnion  that  the  court  was  in  er- 
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ror  In  OTenuUng  tlw  appncatlon.  It  8«emB 
to  be  well  settled  that  comMel  or  Intweeted 
parties  may  not  take  audi  affidavit  nor  dep- 
ositions. This  baa  been  tbe  rule  In  the 
Supreme  Gbnrt  and  In  the  CSburta  of  ClTll 
Appeals,  as  well  as  tbis  court  In  Maples  v. 
State,  60  a?ex.  Cr.  B.  169,  131  S.  W.  567, 
thla  court  fcdlowed  tbe  decisions  o£  tbe 
Supreme  Oonrt  Ttaeee  caaea  are  dted  In 
tbe  Maples  Case.  Quoting  from  Hall  r. 
State,  185  S.  W.  S74,  we  find  tbis  language : 
"The  state  also  calls  onr  attention  to  the  fact 
that  the  inotion  was  sworn  to  before  one  of  tbe 
attorneys  of  appellant.  This  is  not  proper  prac- 
tice, and,  bad  the  state  in  ttie  trial  eoort  made 
a  motion  to  strike  it  from  the  record  on  this 
ground,  it  should  have  been  sustained,  unless 
appellant  bad  amended  it,  by  swearinK  to  it  be- 
fore some  officer  not  representing  him  in  tbe 
trial.  Maples  t.  State,  60  Tex.  Or.  B.  169,  131 
8.  W.  Bfff." 

Tbe  Maples  Case  is  to  ttie  same  ^ect 
In  tbe  last-mentioned  case  affidavits  were 
filed  by  tbe  state  in  tbe  contest  on  tbe  motion 
for  new  trial.  Tbe  motion  for  new  trial  had 
alleged  misconduct  of  the  Jury.  There  were 
affidavits  filed  by  appellant,  setting  up  these 
matters  and  supporting  this  ground  of  tbe 
motion,  and  a  request  was  made  to  have  the 
Jurors  brought  befOTe  the  court  to  testify  In 
regard  to  those  matters.  One  of  counsel  for 
tbe  state  took  tbe  affidavits  of  tbe  lutoraand 
attached  them  to  tbe  state's  contest  of  tbe 
motion  for  a  new  trial.  Appellant  then 
made  a  motion  to  strike  theee  affidavits  from 
tbe  record  as  unwarranted,  in  that  they 
could  not  be  taken  by  counsel  In  tbe  case. 
This  court  held  the  position  vrtil  taken,  cit- 
ing Teetard  v.  Butler,  20  Tex.  Olv.  Aw. 
106,  48  S.  W.  758;  Bice  v.  Wlard,  9B  Otex. 
582,  56  S.  W.  747;  Blum  v.  Jones,  86  Tex. 
492,  25  8.  W.  604;  Floyd  v.  Blc^  28  Tex. 
841;  Bice  v.  Ward,  93  Tiex.  582,  56  S.  W. 
747;  13  Gyc.  852,  where  many  cases  are 
collated.  Tbe  Hall  Case,  supra,  is  In  line 
with  tbe  authorities,  and  inasmuch  as  there 
was  no  motion  made  by  tbe  state  to  elimi- 
nate or  suppress  or  strike  from  tbe  record  the 
application  for  a  continuance,  it  will  be 
considered.  Had  the  proper  motion  been 
made,  or  the  attention  of  counsel  or  appel- 
lant been  called  to  it  at  the  time,  be  could 
have  amended,  and  could  have  sworn  to  It 
before  some  officer  authorized  to  take  oaths 
who  was  not  disqualified. 

There  was  also  an  application  for  a  post- 
ponement, which  will  not  be  considered,  in- 
asmuch as  tbe  witnesses  may  be  obtained  up- 
on another  trial. 

[3]  A  bill  of  exceptions  recites  that  a  wlt- 
oess  waa  permitted  to  state  before  tbe  Jury 
that  bis  testimony  was  practically  aa  that 
delivered  befi(K«  the  grand  lory.  l%ls  wit- 
ness bad  been  cross-examined  with  reference 
to  the  matter,  and  was  asked  anbatantlaUy 
U  Ida  testimony  being  delivered  before  the 
liny  was  out  ef  harmony  with  that  delivered 
before  the  grand  Jury.     TMm  la  a  general 


statemmt  of  the  proposition,  witboot  golag 
into  datalla  Usually,  wherever  a  wltneaa  la 
attacked,  tbe  party  offering  tbe  witness  so 
attacked  may  sustain  blm  by  showing  simi- 
lar statements  on  the  same  matter  about 
which  Ite  waa  cross-examined.  The  state- 
ment was  very  general,  aa  were  the  qneetionB 
and  answers  on  croas-examlnation,  as  shown 
by  tbe  bill.  Aa  presented  there  is  no  sub- 
stantial error.  Upon  another  trial  the  mat- 
ter might  be  more  spedflc,  If  it  arises. 

Because  of  the  refusal  to  continue  tbe 
case,  tbe  Judgment  will  be  reversed,  and  the 
caaae  lamanded. 


STEEL  V.  STATE.     (No.  4751.) 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  10, 

1.  CannwAL  Law  «=9614(3)— Ooktinuahoe— 
Abbbitck  or  WmrBaa— DiusxNCB. 

The  denial  of  a  second  continuance  on  ac- 
count of  the  absence  of  defendant's  wife  and 
another  witness  was  not  error,  where  there  was 
a  lack  of  diligence  in  proonring  their  attendance. 

2.  Obimikai.  Law  flsa.614(l)— Conmnuanci— 
Application— SouBCE  oir  Testimont. 

A  denial  of  an  application  for  a  second  con- 
tinnance  was  not  error,  whMe  tlie  application 
did  not  state  that  the  testimony  could  not  be      \ 
procured  from  any  other  source,  as  required  by 
Code  Or.  Proc.  1911,  art  609. 

3.  CRIMINAL  Law  «=»614(2)— Continuanob— 

CUHULATIVB  TSBTIKONr. 

The  denial  of  an  apidication  for  a  second 
continuance  was  not  error  where  It  was  made 
to  secure  cumulative  testimony. 

4.  Witnesses  «=»268(1)— Cboss-Bxavination 
— Bbowbeatino  Witness. 

In  a  trial  for  murder,  where  a  witness  for 
def«idant  on  cross-examination  testified  that  an- 
other witness  favorable  to  defendant  was  pres- 
ent at  the  homicide,  and  that  he  had  not  left 
the  scene  a  few  minutes  before  the  homicide,  the 
prosecuting  attorney's  statement  that  he  wanted 
to  give  the  witness  a  fair  show,  that  he  could 
t)rove  where  such  other  witness  was,  that  he 
wanted  the  witness  to  swear  whether  such  oth- 
er witness  was  there,  and  that  he  meant  to 
have  the  witness  indicted  if  he  swore  that  such  - 
other  witness  waa  present,  was  objectionable. 

5.  CaiMiNAL  Law  95>730(1)— Habmless  Kb- 

BOB— OaOSS-EXAHIRATIOir . 

Snch  objectionable  cross-examination  was  no 
ground  for  reveiaal,  where  the  court  told  the 
jury  not  to  pay  any  attention  to  tbe  prosecut- 
ing attorney  s  remaiks. 

6.  C^MiNAL  Law  95>G58  —  Asbest  of  WtT- 
NESS— Revebsal. 

The  fact  that  a  witness  was  arrested  during 
the  trial  on  a  charts  of  perjury,  where  the  ar- 
rest was  not  made  m  court  or  under  the  direc- 
tion of  the  judge,  nor  in  the  presence  of  the 
jury,  did  not  bring  it  within  the  rule  requiring 
a  case  to  be  reversed  where  the  court  by  having 
a  witness  arrested  and  put  in  custody  indicates 
his  view  of  the  testimony. 

7.  Ceiminal  Law  ®=»872  —  Time  Taken  by 
Jubt  fob  Delibebation. 

In  a  trial  for  murder,  the  fact  that  the  Jury 
brought  in  a  conviction  in  about  20  minutes 
would  not  authorize  a  reversaL 
a  CBuaNAL   Law    <8=>823(0)— Sxlt-Deexnsb 

—  INBTBUCTION  —  CUBE  BY  OXHEB  iNSTBtfO- 
TION. 

In  a  trial  tor  murder,  a  charge  on  sdf- 
defense,   objectionable  as  submitting  the  issue 
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of  aetoal  danger  alone,  was  cnred  In  a  special 
charge  at  defendant's  request  fairly  sabmitted 
the  law  of  apparent  danger. 

9.  bomicidb   €=931— insibuctioks— issoxs— 
Manslauohteb. 

In  a  trial  for  murder,  where  it  appeared 
that  defendant  bad  ^One  to  the  houae  of  de- 
ceased's father  to  gamble,  that  deceased  lived 
there  with  hie  wife,  that  deceased  remonstrated 
with  defejdant  for  cursing  in  the  hearing  of 
his  wife,  and  that  defendant  shot  him  while  he 
was  standtai^  back  against  a  drawer  with  both 
hands  in  his  pocket,  and  where  defendant  alleged 
self-defense  on  the  ground  that  the  deceased 
was  trying  to  get  a  weapon  from  the  drawer, 
the  issue  of  manslaughter  was  not  in  the  case. 

10.  Criminal  Law  «=>1120(3)— Appkait-Sot- 
nciENOT  OF  Objection. 

Mention  of  failare  to  charge  on  manslaugh- 
ter contained  in  the  brief,  but  not  in  the  bill  of 
exceptions,  and  reference  thereto  in  the  objec- 
tions to  the  court's  charge,  was  too  general  to 
be  considered. 

11.  Homicide  9=>250— Mubdeb— SuinciKROT 

OV  EVIDENCB. 

Evidence  held  to  sustain  a  conTiction  of 
murder. 

Appeal  from  District  Court,  Bowie  Coun- 
ty;  H.  F.  O'Neal,  Judge. 

Joe  Steel  was  couTlcted  of  murder,  and  he 
appeals.     Affirmed. 

Joe  Hughes,  of  Tezarkaua,  for  appellant 
''      E.  B.  Hendrlc^  Afist.  Atty.  Oen.,  for  the 
State. 

MORROW,  J.  Appellant's  conviction  was 
for  the  murder  of  Burton  Wiggins,  his  pun- 
ishment being  assessed  at  confinement  in  the 
state  penitentiary  for  a  term  of  99  years. 

The  killing  of  deceased  by  appellant  was 
not  controverted,  but  he  sought  to  justly  on 
the  ground  of  self-defense.  The  homicide 
took  place  at  the  residence  of  E.  Wiggins, 
the  father  of  the  deceased.  The  son.  Burton 
Wiggins,  and  his  wife  also  resided  there. 
All  of  the  parties  were  negroes.  Appellant 
and  some  others  who  were  witnesses  went  to 
the  home  of  E.  Wlggglns  for  the  purpose  of 
gambling.  The  deceased  was  not  one  of  the 
party,  but  was  at  work  at  some  place  in  the 
cityi  and  returned  to  bis  home  about  dinner 
time.  Appellant  had  been  cursing  in  the 
house  and  in  the  hearing  of  the  wife  of  de- 
ceased, who  was  in  another  room.  Deceased, 
lemming  of  the  cursing,  remonstrated  with 
appellant,  and  was  shot  and  killed  by  him. 
Tixe  version  of  E.  Wiggins,  father  of  deceas- 
ed, and  some  of  the  other  state's  witnesses, 
is  that  the  deceased  came  into  the  room  in 
which  appellant  and  others  were  and  aald, 
"Men,  don't  be  cursing  in  there;  my  wife  is 
in  the  kitchen,"  to  whldii  appellant  replied, 
"God  damn  you  and  your  wife,  too,  you  black 
son  of  a  bitch,"  deceased  replying,  "Xon 
don't  mean  to  call  me  a  son  of  a  bitch  be- 
cause 1  asked  you  not  to  corse  before  my 
wife."  Appellant  said,  "les;  I  do," 
drew  an  automatic  pistol  from  his  pocket 
and  fired  one  shot,  striking  deceased  in  the 
breast  near  the  nipple,  inflicting  a  wound 
from  which  he  died  in  a  very  few  moments. 


This  vritness,  E.  Wiggins,  xMlmed  thct  the 
parties  were  about  five  feet  apart,  the  de- 
ceased standing  with  Ills  back  to  the  dresser 
with  both  hands  In  his  pocket ;  that  be  did 
not  take  them  out  tmtii  after  he  was  shot. 
He  said  that  about  the  time  the  shot  was 
flred  appellant  said,  "Get  away  from  that 
dresser."  He  also  claimed  that  he  (witness) 
ran,  and  appelant  chased  him  with  his 
pistol.    He  claimed: 

That  the  deceased  did  not  speak  in  aa  ai^gry 
manner,  did  not  make  any  move  to  get  anything, 
and  did  not  make  any  move  until  be  fell  down. 
"From  the  way  be  acted  he  did  not  know  that 
Joe  Steel  waa  going  to  shoot  him;  nobody 
wouldn't  have  knowed  it  at  the  time;  they 
wouldn't  have  thought  it." 

The  wife  of  deceased  gave  substantially 
the  same  testimony  as  her  father-ln-Iaw. 
The  state's  witness  Holmes  testified  that  in 
a  conversation  between  appellant  and  others 
before  deceased  came  appellant  remarked 
that  he  bet  he  would  kill  somebody  before 
the  year  was  out  We  qnote  from  hia  testi- 
mony as  follows: 

"Burton  [deceased]  came  in— well,  Joe  was 
still  cursing,  and  Burton  came  in  there  and  said 
to  Joe,  'You've  got  to  cut  that  cursing  oat  and 
respect  my  wife  and  daddy,'  and  Joe  Steel  catt- 
ed him  a  son  of  a  bitch,  and  when  deceased 
started  in  the  room  his  father  said,  'You  go  on 
back;  I  will  attend  to  everything  myself,'  and 
he  wouldn't  go  bade,  and  he  came  baidc  with 
both  hands  in  hia  pocket  jnst  leaning  np  against 
the  dresser,  and  he  said  to  Joe,  'You  don't  mean 
to  curse  me  for  a  son  of  a  bitch  because  I  asked 
you  not  to  curse  before  my  wife,'  and  Joe  shot 
him,  and  he  turned  clean  around  and  fdl  on  hie 
face.  Deceased  had  come  to  dinner  and  had 
walked  in  there.  At  the  time  he  was  shot  he 
had  both  hands  In  his  pocket  He  walked  up 
to  the  dresser  and  backed  to  the  dresser,  with 
both  hands  in  his  pocket  and  said,  'You  don't 
mean  to  call  me  a  son  of  a  bitch,'  and  Joe  shot 
him." 

Whether  there  was  a  pistol  on  the  premis- 
es or  in  a  bureau  drawer  was  a  disputed  is- 
sue; B.  Wiggins  and  deceased's  velfe  testi- 
fying that  there  was  none.  There  was  testi- 
mony that  E.  Wig^ns  made  some  effort  to 
prevent  his  son,  deceased,  from  going  In  the 
room,  and  that  he  (E.  Wiggins)  had  made 
some  contradictory  statements.  Some  of  the 
eyewitnesses  for  the  defendant  claimed  that 
the  father  of  the  deceased  remonstrated 
with  appellant  for  cursing,  and  that  appel- 
lant said  he  would  not  do  so  again;  that 
when  deceased  came  in  he  walked  up  to  the 
dresser  and  pulled  one  hand  out  of  his  pock- 
et and  backed  up  to  the  dresser ;  that  he  did 
not  know  whether  he  was  trying  to  get  in 
the  drawer  or  not  He  claimed  that  when 
deceased  came  in  he  said: 

"Let  me  in  there;  1  will  stop  that  cursing; 
I  win  kill  him;  let  me  get  to  that  drawer;  I 
wUl  stop  him;   I  will  kill  him." 

Appellant  told  Idm  twice  to  get  away  from 
the  drawer  and  itay  out  of  it  Another  wit- 
nesa  for  the  defendant  gave  substantially 
the  same  testimony  as  to  deceased  coming  In 
die  room  and  saytog  he  would  kill  him,  and 
sadd  that  ^ceased  commenced  pullbig  on  the 
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drawer  and  was  In  tl»  act  of  (rating  Us 
band  in  the  drawer  when  appellant  shot 
This  witness  Smttb  said  that  after  the  shoot' 
ing  the  father  of  deceased  took  a  pistol  off 
of  deceased.  We  quote  from  hlin  aa  follows: 
"He  goes  oat  of  the  front  door  and  Joe  Steel 
behind  him,  and  comee  around  from  the  back 
and  takes  a  six-shooter  off  of  this  boy,  oat  of 
the  drawer,  md  comes  on  the  front  porch." 

The  presence  of  this  witness  at  the  time 
of  the  homicide  was  controverted. 

Appellant  testified  that  when  he  was  cnrs- 
Ing  In  the  house  deceased's  father  told  him 
to  stop  on  account  of  his  son's  wife  being  in 
thehonse,  and  that  he  (appellant)  apologised. 
E.  Wiggins,  deceased's  father,  was  called 
"Big  Smokey"  or  "Smokey,"  and  deceased 
was  called  "Little  Smokey."  We  quote  from 
appellant  as  follows: 

"Big  Smokey  said,  'Joe  has  started  cnrsiog, 
and  I  am  going  to  break  np  the  game,'  and  this 
boy  heads  in  the  middle  door,  and  Smokey  said, 
'Yoa  go  beck;  I  will  run  the  house,'  and  he 
said,  'No;  I  ain't  going  to  have  nobody  cursing 
over  my  wife,'  and  he  and  his  daddy  tussled  in 
the  door  a  half  a  minnte,  and  during  the  tussle 
some  one  knocked  on  the  front  door,  and  it  was 
two  women,  and  when  he  leaves  this  door  he 
goes  to  the  dresser  drawer,  and  he  said,  'If  I 
get  to  this  dresser  drawer,  I  will  stop  him;  I 
will  kill  him,'  and  after  he  goes  to  the  door, 
and  there  stands  Smokey  there  and  Little 
Smokey  over  here  at  the  dresser  drawer,  and 
here  stood  Babe  Holmes.  I  knew  Babe  Holmes 
and  Smokey  were  good  friends,  and  Babe  didn't 
like  me,  and  that  is  why  I  shot.  I  didn't  know 
whether.  I  hit  him:  I  didn't  care  whether  I  hit 
him;  I  just  wanted  to  keep  him  out  of  the  dress- 
er drawer.  He  made  an  attempt  three  times 
to  get  in  the  dresser  drawer,  and  stood  there  a 
minute  or  three  minutes  after  I  Aot  I  could 
have  shot  him  six  times,  but  I  didn't  make  any 
attempt  to  shoot  him  any  more;  that  is  how 
the  trouble  was.  He  said,  'If  I  get  to  that 
dresser  drawer,  I  will  atop  the  son. of  a  bitch  or 
kill  him,'  and  when  he  got  to  the  dresser  drawer 
he  said,  'Joe  Steel  you  don't  mean  to  ran  over 
me  and  my  family,'  and  I  said,  'T  am  not  run- 
ning over  your  family;  1  did  corse,  and  I  told 
yoar  daddy  I  wouldn't  do  it  any  more,'  and 
some  one  Hdd,  'You  know  you  wouldn't  let  any- 
body curse  over  your  family  like  this,'  and  I 
said,  'No;  because  I  ain't  going  to  have  no  such 
a  bunch  as  this  around  my  family.'  When  he 
walked  up  to  this  dresser  he  started  to  open  the 
drawer,  and  I  looked  him  so  straight  in  the  eye 
until  he  kinder  checked  up,  and  he  asked  me  lUd 
I  mean  to  run  over  him  and  his  family.  He  was 
trying  to  get  in  the  drawer,  and  he  had  it  just 
about  that  far  open;  and  I  knew  this  Burton 
negro,  I  knew  he  would  hurt  a  fellow,  and  that 
Is  why  I  wouldn't  take  any  chances.  As  to 
whether  I  thoui^  there  was  a  gun  in  that  draw- 
er: I  knew  there  was  one.  I  mighty  near  knew 
there  was  one  in  there.  I  shot  because  I 
thought  he  was  going  to  get  a  gnn  to  shoot  me; 
that  is  what  he  said  he  was  going  to  get;  he 
said  he  was  going  to  kill  me,  and  that  is  all  he 
could  get  ont  of  there  was  a  gnn.  I  did  not  try 
to  shoot  Big  Smokey  after  that  There  were 
three  men  in  the  house  that  I  was  afraid  would 
try  to  hurt  me." 

[1->]  Appellant  aoni^t  a  second  contlnn- 
anee  na  a&xmnt  of  fbe  absence  of  his  wife, 
UlUe  Steel,  and  Charley  Lowe,  In  which  he 
claimed  that  his  wife  would  testify  that  ap- 
pellant wait  to  the  house  where  the  homi- 
cide took  plaeeabont  10  o'clock  in  the  morning 
and  remained  there  nntil  after  the  homicide; 


that  the  teatimoniy  would  become  material 
hecanse  K.  Wiggins  bad  testified  on  the  ex- 
amining trial  that  appellant,  after  going  to 
the  honae  about  10  o'dodc,  and  after  stating 
that  he  waa  going  to  kill  a  man  at  that  houae 
before  night,  had  left  and  returned  about 
20  minutes  before  the  homicide.  The  court. 
In  qualU^lng  the  bill,  saya  this  witness  did 
not  aee  the  difficulty  or  any  part  of  It,  and 
her  testimony  waa  immaterial  in  that  it  was 
to  contradict  the  witness  that  it  was  thought 
the  state  might  use.  From  our  examination 
of  the  statement  of  the  facts  we  do  not  find 
that  the  state  proved  by  the  witness  B.  Wig- 
gins that  the  appellant  had  made  the  remark 
mentioned  in  the  application,  or  that  he  had 
left  his  house  between  his  first  Arrival  there 
and  the  homicide.  It  appears,  however,  that 
the  appellant  introduced  part  of  the  testi- 
mony of  this  witness  given  at  the  examining 
trial,  to  the  effect  that  appellant  came  back 
to  the  house  about  noon;  that  on  the  intro- 
duction of  this  part  of  the  evidence  the  state 
introduced  the  balance,  wherein  the  witness 
claimed  that  appellant  had  said  he  was  go- 
ing to  kill  a  man  In  the  house  before  night. 
The  application  as  to  both  the  witnesses 
named  falls  to  Charge  that  the  testimony 
cannot  be  procured  from  any  other  source. 
Aside  from  that  defect,  the  testimony  of  the 
appellant's  wife  would  become  material  only 
in  the  event  the  state  had  proved  by  the  Wit- 
ness Wiggins  that  the  appellant  had  made 
more  than  one  visit  to  the  bouse  before  the 
homicide.  The  testimony  of  the  other  wit- 
ness named  In  the  application  was  to  the  ef- 
fect that  deceased  was  in  the  act  of  pulling 
out  the  dresser  drawer  to  get  a  pistol  when 
the  shot  was  fired.  The  application,  as  above 
Stated,  did  not  declare  that  this  evidence 
could  not  be  had  from  any  other  source,  and 
in  fact  It  was,  in  substance,  cumulative  of 
other  testimony  given  on  behalf  of  defendant 
by  some  of  his  witnesses.  There  is  also  a  find- 
ing of  the  trial  Judge  In  his  qualification  to 
the  bill  that  there  was  a  lack  of  diligence  to 
procure  the  attendance  of  the  witness.  Arti- 
cle 000,  C.  C.  P.,  provides  that  this  applica- 
tion should  state  the  testimony  could  not 
be  procured  from  any  other  source.  Ver- 
non's Crim.  Stats,  vol.  2,  p.  324;  Fulkerson 
V.  State,  57  Tex.  Cr.  R.  80,  121  S.  W.  1111. 
At  the  same  page  of  Vernon's  will  be  found 
a  number  of  cases  to  the  effect  that  it  is  not 
error  to  overrule  an  application  for  continu- 
ance to  secure  cumulative  testimony.  See 
Bosley  v.  State,  69  Tex.  Cr.  R.  100,  153  S. 
W.  878;  Johnson  v.  State,  65  Tex.  Cr.  R. 
134,  114  S.  W.  1178,  and  other  cases  listed. 
There  was  an  order  of  the  court  substitut- 
ing the  indictment  in  the  case.  Article  482, 
C.  O.  P.,  authorizes  the  substitution  of  the 
indictment,  and  provides  the  procedure  there- 
for. We  are  unable  to  discern  any  departure 
from  this  procedure  or  failure  to  observe  Its 
provisions,  pointed  ont  In  the  bill  of  excep- 
tions or  existtng  in  the  record.  See  Vernon's 
q.  C.  P.  p.  249  and  cases  listed. 
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[4,  S]  IB  the  crogs-examlnatlon  of  Adam 
Brown,  one  of  defendant's  witnessee,  who, 
Among  other  things,  had  testified,  giving  tes- 
timony Indicating  that  another  witness  fa- 
Torable  to  appellant  named  Smith  was  pre»- 
-ent  and  saw  the  homldde,  the  prosecntlng 
attorney  asked  the  witness  Brown  If  Smith 
had  not  left  the  scene  of  the  homldde  a 
few  minates  before  it  occurred,  to  which  the 
-witness  gave  a  negative  answer.  The  prose- 
cuting attorney  then  said: 

"I  want  to  give  you  a  fair  show;  we  can 
prove  where  he,  Mex  [Smith],  was.  I  wont  yon 
to  swear  positively  whether  or  not  Mex  was 
there." 

Objection  was  made  that  this  manner  of 
cross-examination  was  in  the  nature  of 
browbeating  or  bluffing  a  witness,  to  wlilch 
the  prosecuting  attorney  answered  that  he 
was  not  bluffing,  but  meant  to  have  Brown 
indicted  if  he  swore  that  Smith  was  present 
The  court  told  the  jury  not  to  pay  any  at- 
tention to  the  remarlu  of  the  attorneys.  The 
Trltness  did  swear  that  Smith  was  present  as 
shown  by  the  bill,  and  did  uot  In  response  to 
the  remarks  of  the  district  attorney  change 
or  modify  his  statements  so  far  as  the  bill 
shows.  The  proceeding  tras  not  such  as 
ought  to  have  occurred.  40  Cya  2517.  As 
disclosed  in  the  bill,  however,  it  does  not 
appear  to  bare  been  harmful,  and  consequent- 
ly not  reversible.  Hugglns  v.  State,  60  Tex. 
<3r.  E.  214,  131  S.  W.  506;  Siars  v.  State, 
63  Tex.  Cr.  B.  567, 140  S.  W.  777;  and  cases 
cited  in  Vernon's  C.  C.  P.  p.  710. 

[I]  Complaint  is  made  of  the  fact  that  the 
-witness  Will  Smith  was  arrested  during  the 
triaL  An  inquiry  as  to  the  facts  was  de- 
veloped and  is  made  part  of  the  bill,  from 
which  it  appears  that  a  complaint  was  made 
against  Will  Smith  charging  lilm  with  per- 
jury; that  it  was  not  made  In  court  or  un- 
<ler  the  direction  of  the  judge,  nor  in  the 
presence  of  the  jury,  and  so  far  as  shown  by 
the  bill  the  jury  was  not  aware  of  the  fact. 
The  circumstances  do  not  bring  it  within 
the  rule  which  requires  the  case  to  be  revers- 
-ed  where  the  court,  by  having  the  witness 
arrested  or  put  in  custody,  indicates  his  view 
of  bis  testimony. 

[7]  In  Ills  motion  for  a  new  trial  the  ap- 
I)ellant  complains  that  the  jury'  did  not  give 
sufficient  consideration  to  his  case,  in  that 
it  brought  in  a  verdict  in  about  twenty  min- 
utes. The  facts  relating  to  the  matter  are 
not  verified  by  any  bill  of  exceptions.  As- 
suming them  to  be  correct,  however,  our  at- 
tention has  been  directed  to  no  precedent 
which  would  authorize  us  to  reverse  the  case 
upon  that  ground  alone. 

[I]  The  court's  charge  on  self-defense  is 
criticized  on  the  ground  that  it  submitted  the 
issue  of  actual  danger  alone.  This  criticism 
is  correct  so  far  as  the  main  charge  is  con- 
cerned, but  was  cured  in  a  special  charge 
given  at  the  request  of  appellant,  which  fair- 
ly submitted  the  law  of  apparent  danger. 


[1-1 1]  The  issues  in  the  case  were  murder 
and  self-defense.  Manslaughter,  we  thlnlt, 
was  not  Involved.  Fcmd  v.  State,  40  Tex. 
Or.  R.  284,  50  S.  W.  360;  Dougherty  v.  State, 
60  Tex.  Cr.  R.  471,  128  S.  W.  402;  Luster  r. 
State,  63  Tex.  Cr.  R.  641,  141  8.  W.  214, 
Ann.  Oas.  1913D,  1089;  Johnson  T.  State, 
74  Tex.  Cr.  B.  179,  167  S.  W.  736;  Lamb 
V.  State.  74  Tex.  Cr.  R.  801,  168  S.  W.  634 ; 
Lamb  v.  State,  75  Tex.  Cr.  B.  76,  169  S.  W. 
1158;  Jackson  v.  State,  3li  Tex.  App.  664, 
18  S.  W.  643;  Blount  v.  State,  68  Tex.  Cr. 
R.  609,  126  S.  W.  670;  Hardeman  v.  State, 
01  Tex.  Cr.  E.  113, 133  S.  W.  1057.  The  faU- 
ure  to  charge  on  manslaughter  is  mentioned 
in  the  brief,  but  not  in  any  bill  of  exceptions. 
The  reference  to  it  in  the  objections  to  the 
court's  charge  is  of  a  character  held  too  gen- 
eral.    Branch's  Aon.  P.  C.  p.  1131,  i  2004. 

We  have  carefully  reviewed  the  record, 
and  finding  the  e-vldence  Bupportlng  tlie 
state's  theory,  if  believed  to  be  true,  snffl- 
cient  to  support  the  verdict,  and  no  revers- 
ible error  being  committed  in  the  trial,  the 
judgment  of  the  lower  court  is  affirmed. 


COFFBT  T.  STATU.     (No.  4899.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  28, 

1917.     On  Motion  for  Rehearing 

Jan.  16,  1918.) 

1.  AssAtnc;!  aitd  Battbbt  «s»S4— STAnrtBa— 
Applicatto-t  to  Pbiob  OnrcNsra. 
As  Acts  36th  Leg.  e.'  207,  |  S5,  relative  to 
afTKravated  assanlt  by  gross  negrligeoco  of  op- 
erator of  motor  vehicle,  did  not  become  effective 
until -July,  prosecution  betnin  in  January  pre- 
ceding oonld  not  be  thereunder. 

On  Motion  for  Rehearing. . 

Z  Assault  anu  Battebt  ^=>49,  54  —  Erj> 
UENTS  or  Oftensb— Intent. 
Where  a  collision  between  defendant's  auto- 
mobile and  that  in  which  the  injured  party  was 
riding  was  an  acddent  brought  al>out  by  de- 
fendant's neftlicence  and  without  intent  to  com- 
mit an  assault,  there  could  be  no  conviction 
under  statute  defining  assault  and  battery  and 
aggravated  assault 

Appeal  from  Criminal  District  Court, 
Dallas  County.;  C.  A.  Pippen,  Judge. 

Ezra  Coffey  was  convicted  of  an  aggravat- 
ed assault,  and  appeals.  Reversed  and  re- 
manded. 

-  Wood  &  Wood  and  W.  W.  Hagebush,  all  of 
Dallas,  for  appellant  B.  B.  Hendricks,  Asst. 
Atty.  Gen.,  for  the  State. 

MORROW,  J.  This  conviction  was  for 
aggravated  assault  Appellant  was  tried  be- 
fore the  court  without  a  Jury.  ^Hiere  are 
no  bills  of  exertion  in  the  record. 

There  were  two  counts.  The  first  attempt- 
ed to  charge  aa  aggravated  assault  upon  a 
female  by  an  adult  mala  This  ooont  was 
defective  in  failing  to  allege  the  date  of  the 
offense  within  the  period  of  Umitatton.  Tbe 
second  count  charged  the  offense  to  have  been 
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committed  by  rtmnlnsan  antomobile  into  and 
ag&lnst  another  antomoblle  In  which  the 
tnjnred  party  was  seated,  Inflicting  upon  ber 
serious  bodUy  injury. 

[1]  It  is  suggested  in  the  brief  and  rec- 
ord that  this  is  an  attempt  to  prosecute  un- 
der section  38  of  chapter  207  of  the  Acts  of 
the  Thirty-Fifth  Legislature,  p.  484,  which 
declares  an  Injury  resulting  from  a  collision 
between  motor  vehicles -on  the  public  high- 
ways of  the  state,  brought  about  by  gross 
negligence,  shall  be  an  aggravated  assault. 
T3is  imsltlon  is,  we  think,  not  tenable,  as  the 
act  in  question  was  not  approved  until  April 
9,  1M7,  and  did  not  become  effective  until 
July  1, 1917,  while  this  prosecution  was  begun 
in  January,  1917.  It  Is  under  the  general 
law  by  which  assault  becomes  aggravated 
when  serious  bodily  injury  is  inflicted  upon 
the  person  assaulted.  Article  1022,  subd.  7, 
Branch's  Ann.  P.  C.  p.  931.  It  Is  in  the  class 
with  Perkins  y.  State,  62  Tex.  Gr.  R.  SOS, 
13S  S.  W.  183,  wherein  the  ofFense  was  com- 
mitted by  running  against  the  injured  party 
with  a  buggy  and  horse,  inflicting  serious 
bodily  injury. 

Appellant  sought  a  motion  for  new  trial 
on  the  ground  that  there  was  no  intent  to  in- 
flict the  injury  proved.  In  this  character  of 
offense  the  absence  of  intent  Is,  generally 
speaking,  defensive  (Vernon's  P.  C.  art.  1009, 
p.  564);  and,  the  evidence  in  this  case  dis- 
closing that  api)ellant  inflicted  upon  the  par- 
ty named  In  the  indictment  a  serious  bodily 
injury,  the  intent  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary,  of  which 
there  Is  none  introduced.  Thompson  v.  State, 
88  S.  W.  1081. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 

On  Motion  for  Rehearing. 

[2]  Reconsidering  thia  case,  we  ttre  of 
opinion  that  we  were  wrong  in  affirming  it. 
The  evidence,  we  think,  does  show  want  of 
Intent  on  the  part  of  appellant  to  commit  an 
assault.  The  collision  between  his  automo- 
Ule  and  that  In  which  the  injured  party  was 
riding  appears  to  have  been  an  accident 
brought  about  by  the  negligence  of  appellant, 
but  without  intent  to  do  so,  and  we  were 
mistaken  in  concluding  that  under  tlie  stat- 
ute defining  assault  and  battery  and  ag- 
gravated assault,  in  force  at  the  time  of 
the'  oocurrence,  the  appellant  was  guilty 
of  the  offense  diarged.  Perkins  v.  State, 
62  Tex.  Cr.  R.  509,  138  S.  W.  133;  Ward 
v.  State,  68  Tex.  Cr.  R.  154,  151  S.  W.  1075. 

Section  35  of  Acts  of  1917,  c.  207,  is  as 
follows: 

"If  any  driver  or  operator  of  a  motor  vehicle 
or  motorcycle  upon  the  public  highways  of  thia 
state  shall  wiluully  or  with  grosB  negligence, 
collide  with,  or  cause  injury  to  any  other  per- 
son upon  snch  highway,  he  shall  be  held  guilty 
of  ag{;ravated  assault,  and  _^all  be  puniehed 
accordingly,  unless  such  injuries  result  m  death. 
in   which   event  said  par^  so   offending  shall 


be  dealt  with  under  the  general  law  of  hom- 
icide." 

This  act  became  effective  subsequent  to  the 
time  that  the  injury  upon  which  this  prose- 
cution is  based  occurred,  and  is  indicative,  we 
think,  of  the  legislative  view  that  the  stat- 
utes on  aggravated  assault  previously  exist- 
ing would  not  embrace  an  accidental  occur- 
rence such  as  that  upon  which  this  prose- 
cution is  founded. 

For  these  reasons,  the  motion  for  rehearing 
is  granted,  the  judgment  affirming  the  case 
set  aside,  and  the  judgment  of  the  lower 
court  reversed,  and  the  cause  remanded. 


DAI/rON  V.   STATE.     (No.  4817.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 
1918.) 

Criminal  Law  <E=101(?)— Indictment  and 
infobmation— jubisoiction. 
As  an  indictment  mnst  be  presented  in  the 
district  court,  the  county  court  can  only  acquire 
jurisdiction  by  an  order  of  transfer  as  required 
by  statute. 

Appeal  from  Delta  County  Court;  J.  N. 
Viles,  Special  Judge. 

J.  R.  Dalton  was  indicted,  and  appeals 
from  the  judgment  Judgment  reversed  ahd 
cause  remanded. 

Newman  Phillips,  of  Cooper,  for  appellant. 
B.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  case  was  tried  in 
the  county  court  on  sua  indictment.  There  is 
no  order  of  transfer  from  the  district  to  the 
county  court.  This  is  necessary.  There  is 
no  authority  in  our  law  for  presenting  and 
filing  an  indictment  in  the  county  court.  It 
must  be  presented  in  the  district  court,  and 
in  order  to  secure  jurisdiction  in  the  county 
court  there  must  be  a  proper  order  of  trans- 
fer entered  as  required  by  the  statute. . 

The  judgment  will  be  Reversed,  and  the 
cause  remanded. 


SIMPSON  V.  STATE.    (No.  4825.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 
1918.) 

BuBOLABT  ^=»41(1)  —  Sufficiency  or  Evi- 
dence. 
Evidence   held  sufficient  to  sustain  a  con- 
viction  of  burglary. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Bennie  Simpson  was  convicted,  and  ap- 
peals.   Affirmed. 

John  White,  of  Dallas,  for  appellant.  E. 
B.  Hendricks,  Asst  Atty.  Gen.,  for  the  State. 

MORROW,  J.  Appellant  was  convicted  of 
burglary,  and  his  sentence  fixed  at  two 
years'  confinement  in  the  state  penitentiary. 

There  are  no  bills  of  exception  found  in 
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tbe  record.  While  other  questions  are  touch- 
ed upon  In  the  brief,'  the  only  one  raised  In 
the  record  Is  the  sufficiency  of  the  evidence. 
It  is  meager,  and  we  cannot  say  it  Is  in- 
sufficient. The  state's  theory  was  that  the 
appellant  broke  Into  a  house  and  scoie  a 
pair  of  shoes.  There  was  evidence  that  the 
bouse  described  in  the  indictment  was  brok- 
en open  and  the  pair  of  shoes  was  missing; 
that  appellant  was  found  In  possession  of 
them  and  admitted  getting  them,  stating  that 
he  would  return  them  If  the  injured  party 
would  not  have  him  arrested,  and  that  when 
the  injured  party  declined  to  make  this 
agreement  appellant  fled.  A  witness  testified 
to  closing  the  house  and  going  away,  and  on 
returning  found  the  house  broken  Into,  and 
appellant  was  leaving  the  proximity  of  the 
house  with  a  bundle  under  his  arm,  and  the 
shoes  which  had  been  left  there  gone.  Appel- 
lant denied  the  transaction,  and  claimed  that 
the  witnesses  were  prejudiced  against  him, 
and  denied  the  admission  that  he  had  the 
shoes  and  had  broken  In  the  house. 

In  this  state  of  the  record  we  have  no  al- 
ternative but  to  order  an  affirmance,  which 
la  accordingly  done. 


Ex  parte  GOLDBURG.     (No.  4639.) 

(Court  of  Criminal  Apneala  of  Texas.    Jan.  16, 
1918.) 

1.  Municipal    Corporations   «=»622 — Ordi- 
nances— Prohibition  of  Business. 

A  business  authorized  by  the  state  law 
cannot  be  directly  or  indirectly  prohibited  by 
a  city  ordinance,  and  cannot  be  regulated  by  the 
city  otherwise  than  by  the  grant  of  power  to 
it  in  its  charter,  or  otherwise  than  according  to 
the  state  law,  and  cannot  conflict  with  the 
state  law  or  any  constitutional  provision. 

2.  MuNiciPAi,     Corporations     «s»592(3)  — 
Ordinance— Penalties. 

Penalties  under  ordinances  which  are  the 
same  as  tho  state  law  must  conform  strictly 
to  penalties  prescribed  by  the  state  law,  and 
cannot  exceed  them,  and  must  not  conflict  with 
the  state  law  or  the  Constitution. 

3.  Municipal  Corporations  €=3624  — Ordi- 
nances—Penalties— General  Statute. 

Municipal  ordinances  on  a  subject  as  to 
which  there  is  no  state  law  cannot  prescribe 
penalties,  unless  so  authorized  by  tiie  state 
law  and  specified  in  the  charter,  and  in  no  in- 
stance beyond  the  granted  power,  and  if  there 
is  no  express  authority  in  the  charter  to  levy 
penalties,  but  there  is  a  general  statute  au- 
thorizing penalties  for  city  ordinances,  the  or- 
dinance mast  conform  to  the  general  statute. 

4.  Municipal   Corporations   <S=>624— Ordi- 
nance— Pawnbrokers— Penalty. 

The  d^  of  El  Paso,  having  no  express  char- 
ter authority  to  regulate  or  penalize  the  oc- 
cupation of  junk  dealers,  bnt  having  specific 
authority  to  control  pawnbrokers,  by  ordinance 
prescribed  a  penalty  of  not  less  than  $5  nor 
more  than  $200  tor  the  violation  of  an  ordi- 
nance which  required  pawnbrokers  to  keep  rec- 
ords, make  returns  to  the  chief  of  police,  not  to 
buy  property  under  certain  conditions,  fixing 
hours  of  business,  etc.  Pen.  Code  1911,  art  641, 
provides  that  if  any  pawnbroker  receive  any  ar- 
ticle in  pledge  or  sell  it  without  complying  with 
the  laws  regulating  pawnbrokers,  he  shall  be 


punished  by  fine  of  not  less  than  $25  nor  more 
than  $100.  UeUt,  that  the  ordinance  wms  invalid 
as  to  the  penalty  for  its  violation  by  pawn- 
brokers. 

5.  Municipal  Corporations  €=111(4)— Or- 
dinance—Partial  Invaliditt— Eftect. 

Such  -ordinance,  imposing  similar  restric- 
tions upon  junk  dealers  and  secondhand  dealers, 
and  which  so  intermingled  those,  classes  that 
one  part  of  the  ordinance  could  not  be  upheld 
to  the  exclusion  of  the  others,  its  invalidity  as 
to  the  penalty  imposed  on  pawnbrokers  rendered 
it  void  both  as  to  pawnbrokers  and  junk  deal- 
ers. 

6.  Municipal  Corporations  ®=>625— Ordi- 
nance—Junk  Dealers  —  Unreasonable- 
ness. 

An  ordinance  reqxiiring  junk  dealers  to  keep 
a  record  of  all  transactions,  describing  the 
articles  received  and  the  persons  from  whom 
received,  and  their  addresses,  to  be  open  t» 
chief  of  police,  and  requiring  them  to  furnish 
daily  reports  to  the  chief  of  police,  making  it 
unlawful  to  buy  or  receive  property  marked  as 
the  property  of  any  firm  or  corporation,  unless 
the  person  offering  it  showed  that  he  is  the  law- 
ful owner,  requiring  that  lots  purchased  be  kept 
separate  for  two  days,  and  restricting  business 
to  tbe  hours  between  6  a.  m.  and  7:30  p.  tn.. 
was  invalid  because  unreasonable. 

Prendergast,  J.,  dissenting. 

♦ 

Application  for  writ  of  habeas  corpus  by 
A.  Goldburg.    Relator  ordered  discharged. 

Hudsepth,  Dale  &  Harper,  of  El  Paso. 
for  appellant.  E.  B.  Hendricks,  Aaat.  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  city  of  El  Paao 
passed  an  ordinance,  the  first  section  of 
which  reads  as  follows: 

"It  shall  be  the  duty  of  every  person,  firm  or 
corporation  who  is  engaged  in  the  business  of 
pawnbroker,  junk  dealer  or  a  dealer  in  second- 
hand goods  or  mercliandise  in  the  city  of  EI 
Paso,  Texas,  either  as  a  business  or  as  a  mere 
occasional  purchaser  of  the  same,  to  provide 
a  well-bound  book  to  be  kept  at  his  place  of 
business,  in  which  a  record  of  all  transactions 
had  by  said  person,  firm  or  corporation  shall 
be  kept,  giving  an  accurate  description  of  each 
and  every  article  taken  in  as  a  pledge  or  pur- 
chased by  them,  together  with  an  accurate  de- 
scription of  the  party  or  parties  from  whom 
said  goods  are  received  or  purchased,  together 
with  the  name  of  said  person  or  persons  and  his 
or  their  address,  giving  the  house  or  street 
number  of  same,  which  book  shall  be  open  at 
all  times  to  the  inspection  of  the  chief  of  po- 
lice of  the  city  of  El  Paso,  Texas,  or  any  offi- 
cer designated  by  such  chief  of  police,  and  there 
shall  also  be  entered  in  said  book  the  amount 
of  the  loan  or  purchase  price  of  all  of  said 
articles." 

Section  3  provides: 

"It  shall  be  the  duty  of  every  person,  firm  or 
corporation  engaged  in  any  of  the  above  busi- 
nesses to  furnish  daily  a  report  before  12 
o'clock  noon  to  the  chief  of  police  of  the  city 
of  Kl  Paso,  Texas,  on  blanks  to  be  furnished  by 
said  chief  of  police,  which  accurate  and  com- 
plete record  shall  show  all  property  of  every 
kind  received  or  purchased  by  them,  together 
with  the  description  of  said  property,  descrip- 
tion of  the  person  delivering  the  same  to  them. 
together  with  said  persons'  addresses,  and  said 
report  shall  give  the  age,  compleximi,  sex  and 
approximate  height  of  the  persons  delivering 
said  property  to  them,  together  with  the  time 
at  which  said  property  was  received." 
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Section  5  provides;  i 

"It  shall  be  unlawful  for  any  peison.  firm 
or  corporation  to  buy  any  property  oi  any 
kind  or  receive  the  same  as  a  piedge  which 
property  ia  distinctly  and  plainly  marked  as 
beinK  u>e  property  of  any  Orm  or  corporation 
other  than  the  party  offering  the  same  to  selL 
iinle^a  the  party  offering  to  sell  the  same  shall 
show^  satisfactory  evidence  in  writing  that  be 
is  the  legal  and  lawful  owner  of  said  property." 

Section  6  provides: 

*7t  shall  be  unlawful  for  any  person  to  act 
as  tbe  agent,  servant  or  emi>loy6  of  any  person, 
firm  or  corporation  engaged  in  any  of  said  busi- 
nesses, who  does  not  keep  a  book  as  required 
by  this  ordinance  and  does  not  make  report  to 
the  chief  of  police  as  herein  required." 

Section  7  provides: 

"It  shall  be  the  duty  of  every  person,  firm 
or  corporation  from  whom  junk  is  bought  or 
otherwise  obtained  to  safely  keep  each  lot  or 
purchase  separate  and  apart  from  other  arti- 
cles so  that  the  same  can  be  identified,  for  at 
least  two  (2)  fall  days  after  tbe  day  the  same 
is  purchased  and  report  thereof  is  made  to  the 
chief  of  police,  as  above  required." 

Section  9  provides: 

"Sbonid  it  hereafter  be  discovered  or  adjudged 
by  any  court  that  any  section  or  portion  of  this 
ordinance  is  unponstitntional,  void  or  invnlid 
for  any  reason,  it  shall  not  affect  the  validity 
or  constitutionality  of  tho  remaining  portion 
of  this  ordinance,  unless  the  portion  so  de- 
clared unconstitutional,  void  or  invalid  is  so 
interwoven  or  dependent  upon  the  other  por- 
tions of  said  ordinance  that  the  same  cannot 
be  enforced  as  herein  intended." 

Section  10  provides: 

"It  shall  be  unlawful  for  any  person,  firm  or 
corporation  engaged  in  the  business  of  pawn- 
broker or  junk  dealer  to  keep  such  place  of  busi- 
ness open  for  business  or  to  transact  any  busi- 
ness at  said  place  of  business  between  the 
hours  of  7:30  o'clock  p.  m.  and  6  o'clock  a.  m. 
on  the  following  day;  and  it  shall  be  the  duty 
of  said  person,  firm  or  corporation  so  enitaged 
in  said  business  to  keep  the  said  place  of  busi- 
ness closed  between  the  hours  above  mentioned." 

Section  U  provides: 

"Any  person,  firm  or  corporation,  or  their 
agents,  servants  or  employes,  who  shall  vio- 
late any  of  the  provisions  of  this  ordinance, 
shall  be  deemed  guilty  of  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  for  any 
sum  not  less  than  five  ($5.00)  dollars,  nor 
more  than  two  hundred  ($200.00)  dollars." 

[1-3]  This  is  a  sufficient  statement  of  tlie 
provisions  of  the  ordinance  to  bring  in  re- 
view the  questions  urged  for  disposition. 
There  are  a  few  general  propositions  which 
seem  to  b6  well  nnderstood  as  the  law,  which 
may  be  stated  as  follows :  A  business  which 
is  anthorized  by  the  state  law  cannot  be 
prohibited  by  city  ordinance  directly  or  In- 
directly. A  business  which  is  regulated  by 
the  state  cannot  be  prohibited  by  the  dty 
either  by  express  enactment  or  by  prohibi- 
tory regulation.  A  business  regulated  by  the 
state  cannot  be  regulated  by  the  city,  other- 
wise than  by  grant  of  power  to  such  dty  in 
tbe  charter  passed  by  the  Legislature  for 
tbe  purpose  of  sndi  regulation.  Nor  can 
such  regulation  be  otherwise  than  in  accord 
with  the  state  law.  It  cannot  be  in  viola- 
tion of  or  In  conflict  with  the  state  law  or  any 
provision  of  the  Constitution.  Penalities  un* 
der  ordinances.  If  tbe  ordinance  Is  the  same 


as  tbe  state  law,  must  conform  strictly  to 
penalties  prescribed  by  the  state 'law.  Such 
penalties  cannot  exceed  or  fall  belcw  the 
penalties  prescribed  by  the  state  law;  that 
is,  where  the  ordinance  pertains  to  tbe  same 
matter  as  that  enacted  by  the  Legislature. 
Ordinances  which  are  purely  munldpal,  and 
where  there  is  no  existing  state  law  on  the 
same  subject  cannot  prescribe  penalties,  un- 
less so  authorized  by  the  state  law  and  spec- 
ified In  the  diarter,  and  this  in  no  Instance 
beyond  the  granted  power.  If  there  be  no 
express  authority  in  the  charter  to  levy  pen- 
alties, but  there  is  a  general  statute 
of  the  state  authorizing  penalties  for 
dty  ordinances,  then  the  ordinance  must 
conform  to  the  generally  delegated  author- 
ity. The  dty  can  neither  provide  a  punish- 
ment in  excess  of  the  legislative  act,  nor 
prescribe  a  less  penalty,  and  In  dther 
or  both  Instances  there  must  be  no  conflict 
with  the  stat«  law  or  the  Constitution. 
Const  art  11,  S  6.  For  cases,  see  Harris' 
Ann.  Cons.  pp.  208  to  212. 

[4,  E]  An  inspection  of  tbe  charter  of  the 
dty  of  EI  Paso  shows  that  there  is  no  ex- 
press authority  contained  in  the  charter  to 
regulate  or  i)enalize  the  occuipation  of  junk 
dealer  or  secondhand  dealer.  The  jwwer  to 
create  or  ordain  the  ordinance  in  question,  if 
existent,  Is  to  be  found  in  the  general  state- 
ment of  granted  authority  in  the  second  sec- 
tion of  tbe  charter.  It  is  unnecessary  to  re- 
peat that  section,  but  it  Is  very  general  as  in 
contradistinction  from  being  spedflc.  Pow- 
er, however,  is  granted  speciflcally  to  control 
pawnbrokers.  This  is  found  in  section  98  of 
tlie  dty  charter  of  El  Paso,  but  Junk  dealers 
and  secondhand  dealers  are  not  spedfled. 
Therefore,  if  they  can  be  regulated  or  penal- 
ized, as  before  stated,  it  must  be  under  the 
general  grant  of  power  found  In  section  2  of 
the  act.  It  will  be  noticed  that  this  ordinance 
prescribes  a  punishment  not  less  than  $5  nor 
more  than  $200.  Pawnbrokers  are  included 
within  this  ordinance,  and  come  within  that 
punishment  Article  641  of  the  Penal  Code 
provides  that : 

"If  any  pawnbroker,  or  person  doing  any  busi- 
ness as  such,  shall  receive  any  artide  in  pledge, 
or  sell  the  same  without  complying  with  the 
laws  regulating  pawnbrokers  in  this  state,  be 
shall  be  punished  by  fine  not  less  than  twenty- 
five  dollars  nor  more  than  one  hundred  dollars." 

So  it  is  obvious  that  the  ordinance  is  in< 
valid  in  its  punishment  so  far  as  pawnbrokers 
are  concerned.  All  the  authorities  hold  that 
where  the  punishment  Is  prescribed  by  a 
state  law,  and  the  dty  undertakes  to  pre- 
scribe a  punishment  for  tbe  same  offense,  it 
must  follow  literally  the  state  law  both  as  to 
definition  and  putUshment  and  that  any  pun- 
ishment higher  or  lower  than  the  state  law 
will  be  invalid.  Tbe  authorities  are  so  nu- 
merous and  80  well  understood  it  is  thought 
unnecessary  to  dte  them.  Not  only  is  this 
the  well-known  rule  In  Texas,  but  the  matter 
is  further  empliasized  by  a  provision  of  the 
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Constitution.^  Article  11,  I  5,  of  that  Instru- 
ment thus  reads: 

"Cities  having  more  than  five  thousand  in- 
habitants may,  by  a  majority  vote  of  the  quali- 
fied voters  of  said  city,  at  an  election  held  for 
that  purpose,  adopt  or  amend  their  charters, 
subject  to  such  limitations  as  may  be  prescribed 
by  the  Legislature,  and  providing  that  no  char- 
ter or  any  ordinance  passed  under  said  charter 
shall  contain  any  provision  inconsistent  with 
the  Constitution  of  the  state  or  of  the  general 
laws  enacted  by  the  Legislature  of  this  state," 
etc. 

So  there  would  seem  to  be  no  question 
of  this  proposition.  There  Is  a  direct  conflict 
here  between  the  ordinance  and  the  state  law 
as  to  pawnbrokers,  especially  as  to  the  amount 
of  punishment  This  ordinance  Is  void  from 
this  standpoint.  The  punishment  and  regula- 
tions provided  therein  as  to  pawnbrokers  be- 
ing In  direct  conflict  with  the  state  law  on 
these  subjects  must  be  held  void.  The  ordi- 
nance Includes  pawnbrokers.  Junk  dealers, 
and  secondhand  dealers,  and  so  Intermingles 
all  these  different  subjects  and  classes  that 
one  part  of  the  ordinance  cannot  be  upheld  to 
the  exclusion  of  the  others  or  an  omission  of 
the  other  phases.  This  seems  evident  from 
Its  perusal.  This  being  true,  the  whole  ordi- 
nance must  fall.  It  Is  unnecessary  to  take  up 
and  contrast  the  pawnbrokers'  phase  of  the 
ordinance  with  the  state  law  on  the  same  sub- 
ject. The  ordinance  and  the  state  law  are  so 
directly  in  conflict  on  these  different  matters, 
and  they  are  so  Interwoven  In  the  ordinance 
with  eadi  other,  that  they  cannot  be  held  In- 
valid as  to  one  and  valid  as  to  Its  other  pro- 
visions. It  was  and  is  clearly  the  Intention 
of  the  ordinance  to  Include  them  all  together, 
and  the  ordinance  Is  so  written  that  It  seems 
Impossible  to  eliminate  one  and  leave  the  oth- 
er so  as  to  make  the  ordinance  valid  as  to 
any  of  them.  Ex  parte  Wood,  52  Tex.  Or. 
E.  675,  108  S.  W.  1171,  16  L.  R.  A.  (N.  S.) 
450,  124  .\ra.  St.  Rep.  1107 ;  Pullman  Oar  Co. 
v.  State,  64  Tex.  279,  53  Am.  Rep.  758 ;  Hoef- 
llng  V.  City  of  San  Antonio,  85  Tex.  228,  20 
S.  W.  85, 10  L.  R.  A.  608. 

[6]  It  Is  contended  that  the  ordinance  Is 
Invalid  because  of  Its  unreasonableness.  We 
are  of  opinion  this  proposition  is  correct. 
Some  provisions  of  the  ordinance  are  not  only 
unreasonable,  but  discriminating  and  prohib- 
itory. Pawnbroklng  seems  to  have  been  rath- 
er ostracized  of  late  years,  and  legislation  has 
been  adverse  to  Bndi  business,  but  this  cannot 
be  said  of  Junk  dealers  and  secondhand  deal- 
ers so  far  as  the  policy  of  legislation  In  Tex- 
as Is  concerned.  That  reasonable  regulations 
may  be  applied  Is  not  necessary  to  be  discuss- 
ed, but  some  of  those  prescribed  clearly  are 
unreasonable.  For  instance,  take  section  5, 
which  prescribes : 

"It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  buy  any  property  of  any  kind 
or  receive  the  same  as  a  pledge  which  property 
is  distinctly  and  plainly  marked  as  being  the 
property  of  any  firm  or  corporation  other  than 
the  party  offering  the  same  to  sell,  unless  the 
party  ottering  to  sell  &o  same  shall  show  sat- 


isfactory evidence  in  writing  that  he  is  the  legal 
and  lawful  owner  of  said  property." 

The  practical  effect  of  this  section  Is  that 
parties  who  desire  to  exchange  property 
which  they  may  have,  such  as  clothing,  stoves, 
and  a  great  many  things  of  that  character 
here  unnecessary  to  enumerate,  would  be  pro- 
hibited from  selling  and  the  purchaser  ftrom 
purchasing  If  It  should  happen  to  have  stamp- 
ed on  It  the  name  of  the  original  maker  or 
owner  of  said  article.  This  seems  to  the  writ- 
er to  be  a  prohibition  of  the  purchase  or  sell- 
ing of  such  article,  If  not  an  absurdity.  It 
would  be  rather  dlfiicult  for  some  one  who 
has  bought  a  suit  of  clothes  with  the  name  of 
the  original  maker  on  it  where  it  was  manu- 
factured In  some  of  the  other  states  of  the 
Union,  or  perhaps  in  a  foreign  country,  to 
get  permission  from  the  maker  or  original 
owner  to  dispose  of  this  property,  and  the 
purchaser  would  have  equally  as  difficult 
proposition  to  ascertain  the  granted  permis- 
sion. The  maker  of  those  clothes,  stoves,  or 
other  articles  may  buy  them  and  place  them 
upon  the  market  and  dispose  of  them  and  part 
with  the  title  when  they  were  shipped  from 
the  factory.  The  party  owning  such  property 
when  he  proposes  to  sell  or  exchange,  pledge, 
or  pawn  them  would  be  required  to  seek  out 
the  original  manufacturer  or  owner  and  se- 
cure authority  from  them  in  order  to  sell 
this  property,  whether  It  be  Junk  or  second- 
hand goods.  If  this  section  is  held  valid  it 
would  require  practically  an  impossibility, 
and  unless  he  did  obtain  such  permission  as 
required  by  the  ordinance  he  would  be  liable 
for  a  severe  punishment.  The  writer  Is  in- 
clined to  think  that  section  3  is  subject  to  the 
criticism  of  appellant  It  Is  unnecessary  here 
to  rei>eat  it,  as  it  has  already  been  quoted. 
From  it  it  will  be  seen  that  parties  engaged  in 
any  of  these  matters  are  required  to  make 
dally  reports  to  the  chief  of  police  before  12 
o'clock  of  eaifch  day  on  blanks  furnished  by 
such  chief  of  police,  stating  accurately  and 
completely  In  that  record  all  property  of  ev- 
ery kind  received  or  purchased,  a  description 
of  the  property  and  of  the  person  delivering 
the  same,  the  person's  address,  and  such  re- 
port shall  give  the  age,  complexion,  sex,  and 
approximate  height  of  the  person  delivering 
said  property,  together  with  the  time  at 
whlcb  it  was  received.  And  in  section  7,  the 
Junk  bought  shall  be  safely  kept  to  itself 
separate  and  apart  from  all  other  articles  so 
that  the  same  may  be  identified,  and  must  be 
so  kept  for  at  least  two  days  after  the  day  the 
game  was  purchased  and  report  thereof  Is 
made  to  the  chief  of  police.  These  matters 
are  of  such  a  nature  as  to  be  prohibitive^ 
onerous,  and  unreasonable. 

We  are  therefore  of  opinion  this  ordinance 
Is  void,  and  the  relator  is  oitiered  discharged. 

PRENDERGAST,  J.  (dissenting).  The  re- 
lator was  prosecuted  for  violating  the  ordi- 
nance as  to  Junk  dealers  solely.  Therefore, 
even  if  some  provisions  of  the  ordinance  as 
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to  pawnbrokers  or  dealers  in  secondbaod 
goods  shonld  be  invaUd,  that  would  not  invali- 
date the  ordinance -as  to  Junk  dealers.  I 
think  the  ordinance  is  severable  and  valid  as 
to  Jnnk  dealers.  I  therefore  cannot  agree  to 
the  opinion  by  the  majority,  but  dissent  tbere- 
frmn. 


MILLER  V.  STATE.    (No.  4628.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  21, 

1917.    On  Motion  for  Rebearinc, 

Jan.  16,  1918.) 

1.  Crikiitai.  IAw  9=>13  —  Jdvkniix  Dklir- 
QUENCT  —  Statute  —  Ckrtaintt  —  Vaijd- 

ITY— "tteUNQUEMT  CHILD." 

The  juvenile  delinquent  law  (Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art  1195  et  seq.),  provid- 
ine  that  when  a  male  under  17  charged  with  a 
felony  shall  file  a  sworn  written  statement  that 
be  is  under  that  age,  the  prosecution  for  felony 
sball  be  dismissed,  and  he  shall  be  tried  under 
the  complaint  and  information  as  a  delinquent, 
and  that  if  found  to  be  a  delinquent,  and  if 
sentence  is  not  suspended,  he  sfaall  be  committed 
to  the  state  industrial  home  for  boys  upon  an 
indeterminate  sentence  not  extending  beyond  his 
majority,  defining  a  delinquent  child  to  indade 
any  male  under  that  age  who  is  incorrigible 
or  who  associates  with  vicious  or  immoral  per- 
sons, and  idles  around  saloons,  railroad  stations, 
yards,  etc.,  protecting  him  in  his  right  to  a  trial 
by  jury,  requiring  the  proceeding  to  be  begun  by 
sworn  complaint  and  information,  prescribing 
the  rei^uisites  of  tile  complaint,  and  providing 
for  notice,  service,  and  for  commitment,  is  not 
so  unintelligible  and  uncertain  within  Pen.  Code 
1911,  art.  6,  as  to  be  invalid. 

[Ed.  Note.— For  other  definitions,  see  Words 
anil  Phrasesi  First  and  Second  Series,  Delin- 
quent Child.] 

2.  iNDICniBNT  AND  Infobuation  €=>126(2)  — 
Juvenile  Dkuhquent— DuiTuorrT. 

An  information  charging  that  defendant,  a 
male  child  under  the  age  of  17,  broke  and  enter- 
ed a  honse  with  intent  to  take  personal  property 
without  the  owner's  consent,  and  to  appropriate  ' 
it,  that  he  fraudulently  took  a  bicycle  from  an- 1 
other's  possession  with  intent  to  appropriate  it ' 
to  bis  own  use,  that  he  broke  and  entered  anoth- 
er honse  fraudulently,  intending  to  take  personal  I 
property  therefrom  to  his  own  use,  which  acts 
constituted  him  a  delinquent  child  within  the  ju- 
venile delinquent  law,   was  not  duplicitous  as 
charging  felonies  and  misdemeanors,  as  none  of 
them  charged  him  with  a  felony  because  of  bis 
age. 

3.  CimiNAi.  Law  «s3ll72(7)  —   Apfkai.  — 

HaSICLESB     EBBOS     —     INSTBUCIIO)^     AS     TO 
PUNtSHKENT  OF  JUVENILE  DELINQUENT. 

In  a  proceeding  under  such  law  on  nn  infor- 
mation charging  defendant  with  being  a  delin- 
quent chUd,  an  instruction  that  be  might  be 
c-ommitted  to  the  state  juvenile  training  school 
for  an  indefinite  time,  not  exceeding  5  years, 
and  that  the  jury  should  fix  the  term,  though 
erroneous,  as  the  juvenile  delinquent  law  fixes 
the  commitment  to  a  time  not  beyond  his  ma- 
jority, was  in  defendant's  favor,  and  presented 
no  error. 

4.  Cbiminal  Law  €=1184— Appeal— Commit- 
ment  of  jrvenile  delinquent  —  cobbec- 
tion  on  appsat. 

In  such  proceeding,  where  the  verdict  found 
the  defendant  a  delinquent  who  should  be  com- 
mitted to  the  juvenile  training  school  for  a  term 
of  five  years,  a  judgment  of  delinquency,  and 
that  he  be  committed  to  the  state  industrial 
school  tot  boys  for  that  term,  would,  under  Code 


Cr.  Proc.  1911,  art  988,  be  reformed  on  appeal 
so  as  to  conform  to  the  verdict,  where  there 
was  no  doubt  that  the  verdict  and  judgment 
meant  the  state  industrial  school  for  boys. 

On  Motion  for  Rehearing. 

'  6.  Intantb  ®=18— Jubismction  —  Court  of 
Cbiuinal  Appeals. 
The  Court  of  Criminal  Appeals  has  no  juris- 
diction on  habeas  corpus  or  appeal  therefrom  or 
otherwise  to  inquire  into  or  determine  the  re- 
straint and  custody  of  a  minor  under  an  order  of 
any  probate  or  district  court ;  all  of  such  mat- 
ters being  exclusively  civil  and  within  the  exclu- 
sive jurisdiction  of  the  civil  courts. 

6.  Infants  «=>16  —  Juvenile  Delinquency 
Law— Natube  of  PsocEEDiNa. 

A  prosecution  and  conviction  under  the  ju- 
venile delinquency  law  is  a  criminal  and  not  a 
civil  case. 

7.  Cbuunal  Law  e=9l017— Habeas  Corpus 
®=s>4  —  Appeal  —  Juvenilb  Delinquency 
Pboceeoing — Natube  of  Remedy. 

An  appeal  lies  from  a  conviction  under  the 
juvenile  delinquent  law  directly  to  the  Court  of 
Criminal  Appeals,  and,  for  any  claimed  error 
in  such  trial,  an  appeal  should  be  resorted  to, 
and  not  a  writ  of  habeas  corpus. 

8.  Infants  «=320  —  Juvenile  Delinquent— 

JUDOliENT^UXVXBaAL. 

A  judgment  in  a  proceeding  under  the  juve- 
nile delinquent  law,  finding  a  boy  of  10  or  11 
years  of  age  to  bs  a  delinquent  and  committing 
him,  confiicted  with  Pen.  Code  1911,  art.  34, 
providing  that  no  one  sball  be  convicted  of  any 
offense,  other  than  perjury,  between  the  years 
of  9  and  13,  unless  it  is  shown  that  he  had  dis- 
cretion sufficient  to  understand  the  nature  and 
legality  of  the  act  constituting  the  offense,  so 
that  where  there  was  no  such  snowing  the  judg- 
ment would  be  reversed. 

9.  Infants  4=»16  —  Juvbnii.b  Delinquent  — 
Evidence. 

In  such  proceeding,  testimony  of  the  sher- 
iff thA  he  had  had  defendant  iB  jail  several 
times  for  petit  theft,  and  that  he  did  not  know 
when  the  cases  were  tried,  or  know  that  he  ever 
stole  anything,  was  admissible  as  tending  to 
prove  the  state's  main  case  against  him. 

Appeal  from  Guadalupe  County  Court;  J. 
B.  Williams,  Judge. 

Le  Roy  Miller  was  convicted  of  being  a  Ju- 
venile delinquent,  and  be  appeals.  Reversed 
and  remanded. 

H.  E.  Short  and  Jas.  Greenwood,  both  of 
Seguin,  for  appellant.  E.  B.  Hendricks,  Asst 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  The  information 
herein,  which  was  based  on  a  proper  com- 
plaint, after  the  formal  parts,  which  were 
regular,  alleged  that: 

"On  or  about  the  28d  day  of  April,  A.  D. 
1917,  in  the  said  county  of  Guadalupe  and  state 
of  Texas,  one  Le  Roy  Miller,  a  male  child  un- 
der the  age  of  17  years,  did  then  and  there  un- 
lawfully by  force,  fraud,  and  threats  break  and 
enter  a  house  occupied  by  Geo.  J.  Kempen,  with 
the  intent  then  and  there  to  fraudulently  take 
corporeal  personal  property  belonging  to  said 
Geo.  J.  Kempen  therein  situated,  without  the 
consent  of  the  said  Geo.  J.  Kempen,  and  with 
the  intent  to  appropriate  it  to  the  use  and  bene- 
fit of  him,  the  said  Le  Roy  Miller,  and  with  the 
intent  to  deprive  the  said  Geo.  J.  Kempen  of  the 
value  thereof;  said  act  constituting  said  child 
a  delinqnent  child.  And  the  said  Le  Roy  Miller 
on  or  about  the  28d  day  of  April,  A.  D.  1917,  in 
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the  said  county  and  state  afoi-esaid,  then  and 
there  bein;;  a  male  child  under  the  age  of  17 
years,  did  then  and  there  fraudulently'  take  from 
the  trassession  of  Leo  Boyle  one  bicycle  of  the 
value  of  $15,  the  same  being  the  corporeal  per- 
sonal property  of  the  said  Leo  Boyle,  without 
the  consent  of  the  said  Leo  Boyle,  with  the  in- 
tent to  deprive  the  said  Leo  Boyle  of  the  value 
thereof,  and  with  the  intent  to  appropriate  it  to 
the  u8e_  and  benefit  of  him,  the  said  Le  Eoy  Mil- 
ler: said  act  constituting  said  child  a  delinquent 
child.  And  the  said  .Le  Roy  Miller  on  or  about 
the  23d  day  of  April,  A.  D.  1917,  in  the  said 
county  and  state  aforesaid,  then  and  there  being 
a  male  child  under  the  age  of  17  years,  did  then 
and  there  unlawfully  by  force,  fraud,  and 
threats  break  and  enter  a  house  occupied  by 
Will  Dibrell  with  the  intent  then  and  there  to 
fraudulently  take  corporeal  personal  property 
belonging  to  said  Will  Dibrell,  and  situated  in 
the  said  house  without  the  consent  of  the  said 
Will  Dibrell.  and  with  the  intent  to  deprive  the 
said  Will  Dibrell  of  the  value  thereof,  and  with 
the  intent  to  appropriate  the  same  to  the  use 
and  benefit  of  him,  the  said  Le  Ito^  Miller;  said 
act  constituting  said  child  a  delinquent  child. 
And  E.  Schwcppe,  county  attorney  for  said 
county,  presents  to  said  court  that  tiie  said  Le 
Roy  Uiller,  then  and  there  being  a  male  child 
under  the  age  of  17  years,  was  then  and  there  a 
child  who  violated  the  laws  of  the  state  of  Texas, 
b^  CMnmitting  petty  thefts,  and  violated  the 
city  ordinances  of  the  city  of  Seguin,  Tex.,  by 
wandering  about  the  streets  after  9  o'clock  p.  m. 
during  the  nighttime,  and  the  said  Le  Boy  Mil- 
ler was  then  and  there  a  male  child  under  the 
age  of  17  years,  who  is  incorrigible  by  failing 
and  refusing  to  obey  his  parent  and  persons  who 
bad  control  over  his  person  and  acts,  and  fall- 
ing and  refusing  to  attend  school,  and  by  dis- 
obeying his  teachers;  said  acts  constituting  said 
child  a  delinquent  child." 

[1]  The  court  did  not  err  in  overruling  ap- 
pellant's motion  to  quash  this  Information 
on  the  groHnds:  (1)  Because  the  jiAenlle 
laws  are  unintelligible  and  not  operative, 
and  In  violation  of  article  6,  P.  C;  (2)  be- 
cause the  Information  Is  dupUdtous  and 
charges  felonies  and  misdemeanors;  (3)  and 
because  the  Juvenile  laws  do  not  provide  any 
Intelligent  mode  of  procedure  whereby  a 
delinquent  child  can  be  legally  tried,  and 
any  trial  thereunder  Is  a  farce.  It  has  all 
the  time,  and  In  many  cases,  been  held  that 
said  laws  (articles  1105  to  1207b,  Inclusive, 
2  Vernon's  Crlm.  Stats.)  are  not  void  under 
article  6,  P.  C. 

{2]  The  proof  shows  appellant  was  only  10 
or  11  years  old  when  tried.  Article  1197, 
O.  C.  P.,  defines  who  Is  a  delinquent  child, 
and  what  acts  he  commits  make  him  such. 
The  different  counts  In  said  information  al- 
lege the  commission  of  the  several  acts  which 
made  appellant  a  delinquent  child.  None 
of  them  charge  him  with  a  felony  because  of 
his  age.  Article  1195  requires  the  proceed- 
ing to  be  begun  on  complaint  and  informa- 
tion, which  Is  as  was  done  herein.  The 
testimony  of  the  state  was  ample  to  show  he 
had  committed  the  acts  alleged,  which  au- 
thorized the  Jury  to  find  him  to  be  a  de- 
linquent 

[S]  The  court  ip  charging  thQ  Jury  told 
them  the  law  provides  that  a  "delinquent 
child  may  be  committed  to  the  state  Juvenile 
training  school  for  an  Indeterminate  period 


not  exceeding  five  years";  and  if  they  be> 
lieved  from  the  evidence  beyond  a  reasonable 
doubt  he  had  committed  -the  acts  alleged,  or 
any  of  them,  "you  will  find  him  a  delinquent 
child  and  order  him  committed  to"  said 
school  "for  an  Indeterminate  period  not  ex- 
ceeding five  years."  The  court  was  In  error 
In  telling  the  Jury  they  could  have  him  com- 
mitted "not  exceeding  five  years."  The  law 
is  for  a  time  not  beyond  a  time  ■wb/en  he 
shall  arrive  at  21  years  of  age.  But  appel- 
lant made  no  objection  before  the  tral  was 
concluded,  and  as  the  charge  In  this  respect 
was  in  his  favor,  this  <ftarge  presents  no 
error. 

[4]  The  verdict  was: 

"We,  the  jury,  find  the  defendant,  Le  Roy  Mil- 
ler, a  delinquent,  and  have  him  committed  to 
the  juvenile  training  school  for  a  term  of  five 
years." 

Upon  this  verdict  the  court  entered  a 
Judgment: 

"That  the  defendant,  Le  Roy  Miller,  be  and  is 
hereby  adjudged  a  delinquent  child,  and  that  ho 
be  placed  in  charge  of  the  sheriff  who  shall 
forthwith  commit  him  to  the  state  industrial 
school  for  boys  for  a  term  of  five  years." 

The  appellant  complains  that  the  Judgment 
entered  did  not  conform  to  the  verdict  nor 
the  law  in  that  it  was  not  for  an  indetermi- 
nate time.  He  concedes  that  while  In  some 
cases  this  court  has  reformed  and  affirmed 
a  Judgment,  that  it  cannot  do  so  in  this  in- 
stance. We  think  that  this  court  can  reform 
this  Judgment  under  the  statute  and  deci- 
sions. Article  938,  C.  C.  P.,  and  decisions 
therennder.  The  Judgment  herein  will  be  re- 
formed by  this  court  so  aa  to  conform  to  the 
verdict  in  the  particulars  named. 

The  name  of  the  school  or  institution  at 
GatesvUle  has  been  changed  from  time  to 
time  by  statute.  There  can  be  no  doubt  from 
the  charge  of  the  court,  verdict,  and  Judg- 
ment that  the  institution  at  Gatesville,  pro- 
viding for  the  training  of  male  Juveniles, 
was  meant  and  Intended  so  that  while  therein 
said  institution  Is  called  the  "Juvenile  train- 
ing school"  that  would  be  no  ground  for  a 
reversal  of  the  Judgment  herein.  Such  call- 
ing it  would  undoubtedly  be  embraced  within 
the  said  luvenlle  statute. 

Appellant  has  only  one  bill  of  exception, 
which  is  to  the  effect  that  the  court  permit- 
ted this  testimony  by  Wm.  Nenbaner,  to  be 
given  over  his  objections,  viz: 

"I  have  had  the  defendant,  Le  Roy  Miller,  in 
jail  several  times  for  petty  theft.  He  has  been 
convicted  for  stealing  several  times.  I  do  not 
remember  when  these  cases  were  tried,  or  any 
of  the  facts  connected  with  them.  I  do  not 
know  of  my  own  knowledge  that  he  ever  stole 
anything." 

Appellant's  objections  were  that  it  was 
not  the  best  evidence  of  these  convictions, 
that  the  record  thereof  would  be  the  best 
evidence,  and  that  it  was  hearsay.  This 
testimony  did  not  purport  to  be,  and  was 
not,  the  contents  of  any  record  of  a  previous 
prosecDtion  of  appellant    It  was  not  hear- 
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say,  because  the  witness  was  sheriff  and  tes- 
tified he  knew  as  a  fact  that  appellant  had 
been  In  Jail  several  times  for  petty  theft 
He  also  knew  as  a  fact  that  he  had  been  con- 
victed of  stealing  several  times,  altnongh  he 
knew  nothing  personally  of  the  thefts  them- 
selves. It  has  all  the  time,  and  In  a  great 
number  of  cases,  been  held  that  a  defend- 
ant or  any  witness  may  be  Impeached  by 
proving  by  hlra  that  he  had  been  Indicted 
or  convicted  ft>r  a  felony  or  a  misdemeanor 
Involving  moral  turpitude;  that  for  that 
purpose  it  was  unnecessary  to  produce  and 
introduce  the  judgment  of  conviction.  1 
Branch's  P.  C.  {  167,  and  cases  dted. 
This  prindple  and  these  authorltltes  are  ap- 
^cable  herein  by  analogy. 

The  derk  of  this  court  will  enter  a  Judg- 
ment reforming  the  judgment  of  the  coutt 
below,  and  adjudging  the  appellant  a  delin- 
quent dtlld,  and  that  he  be  confined  In  the 
state  institution  for  the  training  of  male 
juveniles  for  an  indetenninate  period  not 
to  exceed  5  years  from  the  date  of  his  said 
conviction,  and  as  so  reformed  the  Judgment 
will  be  affirmed. 

On  Motion  for  Rehearing. 

There  have  been  quite  a  number  at  cases 
arising  under  our  delinquent  child  and  Ju- 
venile statutes  before  this  court.  "Various 
phases  of  the  statutes  have  been  discussed 
and  determined.  This  is  the  first  case  where 
a  direct  appeal  from  a  trial  and  conviction 
of  an  accused  as  a  delinquent  child  has  been 
brought  to  this  court  The  other  cases  have 
been  where  this  court  granted  an  original  ha- 
beas corpus  or  entertained  an  appeal  from  a 
trial  below  on  a  habeas  corpus.  The  reason 
for  entertaining  this  direct  appeal  was  not 
discussed  In  the  original  opinion.  Perhaps  it 
should  have  been.  We  take  occasion  to  do 
so  briefly  at  this  time.  Unfortunately,  as 
this  writer  believes,  the  decisions  of  this 
court  on  these  matters  have  not  been  uni- 
form, but  somewhat  conflicting.  It  seems,  ren- 
dering the  law  and  Its  enforcement  more 
complicated  and  uncertain  than  some  claim 
the  statute  Itself  to  be.  At  the  time  this 
case  was  under  consideration  and  consulta- 
tion there  were  several  other  cases  involv- 
ing our  delinquent  child  and  juvenile  stat- 
ute law  also  under  consideration  and  con- 
sultation. Among  them  were  No.  4591,  Ex 
parte  Ethel  McCloud,  200  S.  W.  394,  from 
Harris,  and  No.  4652,  Ex  parte  Walter  Pru- 
Itt  200  8.  W.  392,  from  Menard,  counties. 
While  the  opinion  in  this  and  other  cases 
were  handed  down  on  different  dates,  they 
were  all  at  the  time  considered  together. 

[t]  It  has  be«i  uniformly  and  many  times 
held  both  by  this  court  and  our  civil  courts 
that  this  court  has  no  jurisdiction  by  habeas 
corpus  or  appeal  therefrom,  or  otherwise,  to 
inquire  Into  or  determine  the  restraint  and 
custody  of  a  mincNr  who  is  so  restrained  or 
in  cnatody  under  an  order  of  any  probate 


court  or  district  court  in  divorce  proceedings 
or  any  person  adjudged  insane ;  that  all  such 
matters  are  exclusively  dvU,  and  the  dvll 
courts  alone  have  Jurisdiction  to  determine 
and  adjudge  all  such  questions.  Ex  parte 
Reed,  34  Tex.  Cr.  R.  9,  28  S.  W.  689;  Els 
parte  Berry  et  aL,  S4  Tex.  Cr.  R.  3d,  28  S.  W. 
806;  Legate  v.  Legate,  87  Tex.  248,  28  S.  W. 
281 ;  Teiscbek  v.  Fritsch,  38  Tex.  Or.  B.  43, 
40  S.  W.  988;  She  parte  Calvin,  «0  Tex.  Or. 
R.  84,  48  S.  W.  518;  State  ex  rel.  Wood  v. 
Deaton,  03  Tex.  243,  54  S.  W.  901;  Rice  v. 
Rice,  24  Tex.  av.  App.  506,  b9  S.  W.  941; 
Ex  parte  Reeves,  100  Tex.  617,  103  S.  W. 
478;  Pittman  v;  Byars,  51  Tex.  C%v.  App. 
83,  112  S.  W.  102;  Kx  parte'  Fuller,  58  Tex. 
Civ.  App.  217,  123  S.  W.  204;  Finney  v. 
Walker,  144  S.  W.  679;  Hall  v.  Whipple, 
145  S.  W.  308;  Bx  parte  Singleton,  72  Tex. 
Cr.  B.  123,  161  S.  W.  123. 

II,  7]  In  Ex  parte  McDowell,  76  Tex.  Cr.  R. 
1,  172  S.  W.  213,  it  was  held  by  this  court  in 
substance  and  effect  that  a  prosecution  and 
conviction  as  a  delinquent  child  under  our 
delinquent  child  statutes  was  a  criminal  pro- 
ceeding and  9ot  a  dvll,  and  that  in  the 
event  a  child  thereunder  was  illegally  re- 
strained of  his  liberty  the  writ  of  habeas 
corpus  was  available  to  him  in  the  criminal 
courts.  In  Ex  parte  Bartee,  76  Tex.  Cr.  B. 
289,  174  8.  W.  1051,  Bartee  had  been  ad- 
judged a  delinquent  dilld,  his  offense  being 
a  misdemeanor,  ordered  restrained  in  the  in- 
dustrial school  for  boys  at  GatesviUe,  con- 
fined therein,  and  escaped  therefrom.  .  On 
being  arrested  because  of  his  escape  to  be  re- 
turned by  the  oflJcer  to  said  Gatesvllle  school 
under  said  conviction,  be  sued  out  a  writ  of 
habeas  corpus  before  the  district  Judge,  who, 
upon  hearing,  remanded<  him  to  custody, 
from  which  be  appealed  to  this  court  In 
that  case  this  court  held  that  a  conviction 
under  said  statute  was  not  for  a  criminal 
offense,  and  that  such  proceeding  was  in  the 
nature  of,  if  not  entirely,  a  probate  proceed- 
ing only.  However,  in  that  case -this  court 
entertained  Jurisdiction  of  that  appeal.  It 
could  not  have  done  so  if  the  proceeding  had 
been  a  dvll  case  only.  It  was  by  reason  of 
the  fact  that  It  was  criminal  in  its  nature 
that  this  court  could  and  did  entertain  Ju- 
risdiction. Again,  in  that  case  It  was  held. 
In  passing  on  the  authorities  dted  by  the 
Assistant  Attorney  General  from  other 
states,  that: 

"We  do  not  think  an  appeal  would  lie  to  this 
court  from  a  trial  adjudging  one  a  delinquent 
child,  but  that  on  habeas  corpus  an  appeal 
would  lie,  or  we  would  have  authority  to  issue 
an  ori^nal  writ  to  determine  whether  or  not  ono 
had  been  tried  in  accordance  with  the  provisions 
of  this  law,  and  whether  or  not  one  was  ille- 
gally restrained  of  his  liberty." 

There  was  therefore  a  seeming,  tf  not  a 
real,  conflict  between  the  holdings  In  the  Mc- 
Dowell and  Bartee  Cases. 

In  reviewing  these  and  other  cases  and  our 
statutes  on  the  subject  of  a  delinquent  child 
in  said  Walter  Fraitt  Case,  200  S.  W.  392,  and 
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said  McGloud  Case,  200  S.  W.  394,  it  was  in 
substance  and  effect  held  that  a  prosecution 
and  conviction  under  said  delinquent  child 
statutes  was  a  criminal  proceeding;  and  in 
the  McCIond  Case  it  was  expressly  held  that 
an  appeal  from  a  conviction  under  said  stat- 
ute would  lie  directly  to  this  court.  So  that 
this  writer,  in  writing  the  original  opinion 
herein,  without  discussing  the  matter,  fol- 
lowed the  holding  of  bis  Associates  In  said 
enses  and  acted  thereon. 

It  may  therefore  be  regarded  as  settled 
now  by  this  court:  (1)  That  a  prosecution 
and  conviction  under  our  delinquent  statutes 
is  a  criminal,  and  not  a  civil,  case ;  (2)  that 
an  appeal  lies  from  a  conviction  thereunder 
directly  to  this  court,  and  that  for  any  claim- 
ed error  In  such  trial  an  appeal  should  be  re- 
sorted to,  and  not  a  writ  of  habeas  corpus; 
(3)  that  after  a  reasonable  time  from  the  pub- 
lication of  this  decision  an  original  applica- 
tion to  this  court  for  a  habeas  corpus  will  be 
denied,  and  the  accused  required  to  resort  to 
his  remedy  of  appeal. 

[•]  Now  we  come  to  discuss  the  questions 
raised  by  the  motion  for  rehearing  herein. 
For  the  first  time  In  his  motion  and  argu- 
ment for  rehearing  he  calls  our  attention  to 
article  Si,  P.  C,  which  Is: 

"No  person  shall  in  anv  case  be  convicted  of 
any  offense  committpd  before  he  was  of  the  aee 
of  nlnp  years,  except  perjury,  and  for  that  only 
when  it  shall  appear  by  proof  that  he  had  suffi- 
cient discretion  to  understand  the  nature  and 
obligation  of  an  oath :  nor  of  any  other  offense 
committed  between  the  years  of  nine  and  thir- 
teen, nnless  it  shall  appear  by  proof  that  he  had 
discretion  sufficient  to  understand  the  nature 
and  illegality  of  the  act  constituting  the  of- 
fense." 

This  not  only  escaped  our  attention  in  the 
consideration  of  the  case,  but  it  must  also 
have  escaped  the  attention  of  the  trial  court 
and  the  attorneys  on  both  sides,  and  it  was 
only  suggested,  as  stated,  at  this  late  hour. 
However,  it  goes  to  the  very  foundation  of 
the  conviction.  The  accused  herein  by  the 
uncontradicted  testimony  was  shown  to  be 
only  10  or  11  years  of  age.  There  is  no  proof 
In  the  record  which  shows  that  he  bad  dis- 
cretion sufficient  to  understand  the  illegality 
of  the  several  acts  alleged  to  constitute  the 
offense  against  him.  The  result  is  that  the 
Judgment  must  be  reversed  on  this  ground. 
Slee  the  decisions  under  this  article  in  1 
Vernon's  Crlm.  Stats. 

[•1  We  have  also  concluded  that  we  were 
in  error  In  holding  that  the  testimony  ob- 
jected to,  shown  in  the  original  opinion,  of 
the  sheriff,  Mr.  Neubauer,  was  admissible  un- 
der the  circumstances.  We  now  believe  and 
hold  that  this  testimony  was  Inadmissible.  1 
Branch,  Ann.  P.  C.  p.  09.  It  was  admitted 
before  appellant  had  testified,  and  not  solely 
to  imi>each  him,  but  to  tend  to  prove  tho 
state's  main  case  against  him.  It  is  not  in- 
tended, however,  on  this  point,  to  hold  that 


a  witness,  or  the  accused  himself,  when  be 
testifies,  cannot  be  impeached  by  showing  be 
has  been  convicted  of  theft,  within  a  rea- 
sonable time  before  the  prosecution.  For 
such  evidence  would  be  admissible  for  im- 
peachment.   1  Branch,  Ann.  P.  C.  i  107. 

For  the  errors  above  pointed  out,  the  re- 
hearing Is  granted,  and  the  case  now  ordered 
reversed  and  remanded. 


Ex  parte  PRUITT.     (No.  4852.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  7, 
1017.) 

1.  Infants  «=»12— Delinquents  —  Statote 
— Validity. 

The  juvenile  delinquent  law  (Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art.  1195  et  seq.),  taldng 
co^izance  of  the  youth  of  offenders  against  the 
criminal  laws  and  framed  with  respect  to  the 
inconsiderate  acts  of  youth,  and  providing  that 
a  juvenile  offender  committing  what  would  oth- 
erwise be  a  felony  shall  be  punishable  only  by 
commitment  to  some  institution  for  a  term  not 
beyond  his  majority,  etc.,  is  a  proper  exercise  of 
legislative  power. 

2.  Criminal  Law  iS=»13  —  Juvenile  Deliw- 
QUENCT— Statute — Cebtainty— Vauditt. 

The  juvenile  delinquent  law,  providing  that 
when  a  male  under  17  charged  with  a  felony 
shall  file  a  sworn  written  statement  that  he  is 
under  that  age,  the  prosecution  for  felony  shall 
be  dismissed,  and  he  shall  be  tried  under  the 
complaint  and  information  as  a  delinquent,  and 
that  if  found  to  be  a  delinquent,  and  the  sen- 
tence is  not  suspended,  he  shall  be  committed  to 
the  state  industrial  home  for  boys  upon  an  in- 
determinate sentence  not  extending  beyond  his 
majority,  and  defining  a  delinquent  diild,  and 
protecting  him  in  his  right  to  trial  by  jury,  and 
requiring  the  proceeding  to  be  begun  by  sworn 
complaint  and  information,  prescribing  the 
requisites  of  the  complaint  and  notice  and  serv- 
ice and  commitme^,  is  not  so  indefinite  and 
uncertain  within  Pen.  Code  1911,  art.  6,  as  to  be 
Invalid  and  inoperative. 

3.  Infants  «s»1&-Jittknils   Delinquent— 
JuBY  Trial— Punishment. 

The  juvenile  delinquent  law,  fixing  the  maxi- 
mum and  minimum  punishment  and  giving  a 
right  to  trial  by  Jury,  requires  that  the  jary 
shall  fix  the  punishment  in  view  of  Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art  770,  requirius 
that  the  verdict  must  not  only  declare  defend- 
ant's guilt  but  assess  the  punishment  where 
none  is  absolutely  fixed  by  law,  aad  a  commit- 
ment by  the  court  to  the  Texas  training  school 
for  boys  for  not  less  than  2  nor  more  than  4 
years  was  unauthorized  and  void. 

Prendergast,  J.,  dissenting. 

Original  application  for  writ  of  habeas 
corpus  by  Walter  Prultt  Petitioner  dis- 
charged. 

W.  E.  Taylor,  of  San  Angelo,  for  appel- 
lant E.  B.  Hendriclcs,  Asst  Atty.  Gen.,  for 
the  State. 

MORROW,  J.  The  relator  was  charged 
by  indictment  with  the  offense  of  burglary, 
which  Is  a  felony.  He  filed  in  the  district 
court  a  written  sworn  statement  that  be  was 
under  17  years  of  age,  as  required  by  article 


«s>Kor  other  cases  se«  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Dicests  and  Indessa 
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1195,  C.  G.  P.,  and  proved  by  evidence  that  he 
was  under  17  years  old.  Thereupon  the 
court  dlsmlBsed  the  prosecution,  and  the 
complaint  and  Information  were  filed  charg- 
ing that  the  relator  was  a  delinquent  child 
and  a  male  person  under  the  age  of  17  years, 
and  stating  additional  facta  sufficient  to  al- 
lege that  he  had  committed  a  burglary.  On 
bis  trial  before  a  Jury  be  waa  found  guilty 
of  being  a  delinquent  child,  but  no  punish- 
ment was  fixed  by  the  Jury.  The  issue  of 
suspended  sentence  was  submitted,  but  not 
referred  to  in  the  verdict  In  the  Judgment 
the  court  uses  the  following  language: 

"It  is  further  ordered,  adjudged  and  decreed 
by  the  court  that  he,  the  said  Walter  Pruitt,  be 
punished  by  confinement  in  the  Texas  training 
school  for  boys,  and  that  he  be  confined  in  said 
Texas  training  school  for  boys  for  a  term  of 
jears  not  less  than  two  nor  more  than  four 
years." 

Relator,  detained  under,  this  Judgment, 
makes  application  to  this  court  for  an  origi- 
nal writ  of  habeas  corpus,  claiming:  (a) 
That  the  law  under  which  the  prosecution  is 
founded  is  so  indefinitely  framed  as  to  be  un- 
intelligible, and  therefore  void;  (b)  that  the 
court  failed  to  submit  to  the  Jury  the  ques- 
tion of  punishment,  and  submitted  only  the 
question  of  guilt  or  innocence;  (c)  tliat  the 
information  is  insufficient  In  that  it  charges 
a  felony. 

[1}  The  law  in  question  (title  17,  p.  986  et 
Beq.)  in  some  of  Its  parts  is  more  or  less 
vague,  and  it  may  be  found  that  some  of  its 
provisions  are  not  enforceable.  In  the  main, 
however,  this  is  not  true,  and  in  so  far  as  It 
touches  the  questions  InvolvM  in  this  ap- 
plication is,  we  think,  sufficiently  definite. 
Laws  relating  to  the  subject  of  Juvenile  de- 
linquents, while  modem  in  their  develop- 
ment, are  founded  upon  ancient  principles. 
Many  precedents  in  the  common  law  are 
found  for  legislation  taking  cognizance  of 
the  youth  of  offenders  against  the  criminal 
laws  as  well  as  laws  relating  to  civil  oon- 
tract&  Among  these  is  the  common-law  rule 
prohibiting  the  punishment  as  a  felon  of  a 
<4)ild  under  17  years  of  age,  and  the  laws 
touching  the  contracts  of  minors.  The  stat- 
utes of  this  state  have  been  framed  with 
respect  to  the  inconsiderate  acts  of  youths  in 
many  instances,  and  have  carefully  guarded 
against  their  punishment,  as  instance,  arti- 
cles 34  and  35  of  the  Penal  Code,  placing 
limitations  upon  circumstances  under  which 
they  may  be  punished,  and  the  extent  of  the 
punishment.  The  general  idea  of  delinquent 
acts  similar  in  principle  to  that  under  con- 
sideration has  been  accepted  by  the  courts 
of  the  various  states  as  a  proper  exercise  of 
legislative  authority.  Wharton  on  Grim.  Law, 
I  364,  p.  481;  also  sections  369,  370;  In  re 
•Sharp,  16  Idaho,  120,  96  Pae.  563,  18  L.  B. 
A.  (N.  8.)  886,  and  notes;  22  Cyc.  520.  521; 
Am.  &  Eng.  Ann.  Gas.  76;  Hunt  v.  Wayne 
Circuit  Judges,  142  Blich.  93,  105  N.  W.  631, 


3  L.  R.  A.  (N.  S.)  064,  T  Ann.  Gas.  821;  Stete 
ex  reL  MiUer  v.  Bryant,  04  Neb.  754,  144  K. 
W.  804;  State  ex  rel.  Spritka  v.  Parsons, 
Gounty  Judge,  163  Wis.  20,  139  N.  W.  825. 

[2]  Article  1195  of  title  17  (Vernon's  Ann. 
C!ode  Cr.  Proc.  1916)  is  specific  in  stating: 

(1)  That  when  a  male  under  the  age  of  17 
charged  with  felony  shall  file  a  sworn  writ- 
ten statement  that  he  is  under  17,  and  this 
on  investigatiou  by  the  court  Is  found  true, 
that  the  prosecution  for  felony  shall  be  dis- 
missed and  the  accused  prosecuted  under 
complaint  and  Information  as  a  delinquent 

(2)  Tltat  if  found  to  be  a  delinquent  and 
the  sentence  not  suspended  "as  provided  in 
the  laws  of  this  state  in  cases  of  felony,"  he 
"shall  be  committed  to  the  state  industrial 
school  for  boys  upon  an  indeterminate  sen- 
tence," which  shall  not  extend  beyond  the 
time  when  he  will  reach  "the  age  of  twenty- 
<me  years." 

(3)  That  his  conviction  and  detention  shall 
not  deprive  him  of  dvil  rights  when  he 
reaches  Ills  majority. 

(4)  Article  1107,  0.  O.  P.,  defines  a  delin- 
quent child  as  follows:  « 

"The  words   'delinquent  child'  shall  include 

any  male  child^  under  seventeen  years  of  age,  or 
any  female  child  under  eighteen  years  of  age, 
who  violates  any  laws  of  this  state,  or  any  city 
ordinance ;  or  who  ia  incorrigible;  or  who  know- 
ingly associates  with  thieves,  vicious  or  immoral 
persons;  or  who  knowingly  visits  a  house  of  ill 
repute;  or  who  knowingly  patronizes  or  visits 
any  place  where  any  gambling  device  is  or  shall 
be  operated;  or  who  patronizes  any  saloon  or 
place  where  any  intoxicating  liquors  are  sold; 
or  who  habitually  wanders  about  the  streets 
in  the  nighttime  without  being  on  any  business 
or  occupation ;  or  who  habitually  wanders  about 
any  railroad  yards  or  tracks;  or  who  habitual- 
ly jumps  on  or  off  of  any  moving  train,  or  en- 
ters any  car  or  engine  without  lawful  author- 
ity; or  who  is  guilty  of  immoral  conduct  in  any 
public  place.  An^  child  committing  any  of  the 
acts  herein  mentioned  shall  be  deemed  a  'de- 
linquent child,'  and  shall  be  proceeded  against 
as  such  in  the  manner  hereinafter  provideS." 

(6)  Article  1198  protects  the  accused  in  the 
right  of  trial  by  jury. 

(6)  Article  1199  requires  the  proceeding  to 
be  begun  by  sworn  complaint  and  informa- 
tion "filed  by  tho  county  attorney  as  in  other 
cases  under  the  laws  of  the  state." 

(7)  The  requisites  of  the  complaint  are  nam- 
ed declaring  that  it  shall  state  the  acts  com- 
mitted in  a  general  way  which  constitute  the 
accused  a  delinquent  child. 

(8)  Article  1200  provides  for  notice  and 
service. 

(0)  Article  1203  provides  for  commitment 
[3]  This  is  a  sufficient  statement  of  the 
provisions  of  the  law  Involved  in  this  pro- 
ceeding, and,  as  above  stated,  are,  we  think, 
sufficiently  specific  to  sustain  it  in  its  appli- 
cation to  the  facts  of  this  case.  We  find  noth- 
ing in  article  6  of  the  Penal  Gode,  nor  in  the 
decisions  construing  it  which,  In  our  opinion, 
would  justify  the  condemnation  of  the  provi- 
sions of  the  law  mentioned  as  void  for  want 
of  certainty.     The  law  fixes  the  maximum 
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and  the  minlmnm  of  tbe  ponlshment,  namely, 
an  Indeterminate  ptirlod  not  extending  be- 
yond the  time  that  the  JuTenlle  will  reach  tbe 
age  of  21  years.  The  law  giving  the  right  to 
trial  by  Jury,  we  think,  implies  and  requires 
that  the  jury  shall  fix  the  punishment.  O'- 
Oonner  ▼.  State,  37  Tex.  Cr.  R.  207,  39  S.  W. 
368;  Johnson  y.  State,  72  Tex.  Cr.  R.  178. 
161  S.  W.1098;  Smith  v.  State,  72  Tex.  Cr.  R. 
206.  162  S.  W.  835;  Williamson  v.  State,  72 
Tex.  Cr.  R.  618,  163  S.  W.  435;  Simmons  v. 
State,  73  Tex.  Cr.  R.  288, 164  S.  W.  843 ;  Link 
V.  State,  73  Tex.  Cr.  R.  82,  164  S.  W.  987,  and 
VernMi's  a  C.  P.  art  770,  wherein  it  is  de- 
clared that  the  verdict  against  the  defendant 
must  not  only  declare  him  guilty,  but  in  addi- 
tion thereto  shall  assess  the  punishment  In  all 
cases  where  the  same  is  not  absolut^y  fixed 
by  law  to  some  particular  penalty.  The 
terms  of  article  1195  are  conclusive,  we  think, 
that  the  amount  of  the  punishment  within  the 
limits  named  Is  for  the  Jury  and  not  the 
court,  otherwise  tbe  reference  therein  to  the 
suspended  sentence  law  would  be  nugatory. 

The  Information  states  that  the  relator  was 
a  delinquent  oblld,  a  male  person  under  the 
age  of  seventeen  years,  and  states  facts  mak- 
ing him  a  delinquent,  viz.  that  he  has  commit- 
ted an  act  which,  if  he  were  above  that  age, 
would  constitute  him  guilty  of  burglary,  fully 
describing  the  delinquent  act  Tbe  judgment 
fixing  the  term  of  his  punishment  is  void. 
There  is  an  entire  absence  of  power  on  the 
part  of  the  Judge  to  fix  the  punishment. 
Such  is  tbe  holding  of  this  court  in  Ex  parte 
Marshall,  72  Tex.  Cr.  R.  83,  161  S.  W.  112 ; 
the  holding  being  that  a  Judgment  so  entered 
Is  void  in  the  sense  that  It  will  not  be  availa- 
ble In  a  plea  of  former  Jeopardy.  Marshall 
V.  State,  73  Tex.  Cr.  R.  531, 166  S.  W.  722,  re- 
ported and  annotated  also  In  L.  R.  A.  1916A, 
p.  527.  See,  also.  In  re  Cica,  18  N.  M.  452, 137 
Pac.  598,  51  li.  R.  A.  (N.  S.)  373,  and  annota- 
tions, and  In  re  Tkiylor,  7  S.  D.  382,  64  N.  W. 
253,  45  U  R.  A.  136,  58  Am.  St  Rep.  843,  and 
notes.  The  court  held  the  verdict  and  judg- 
ment void,  because  the  act  of  the  Legislature 
authorising  it  was  void.  That  act  was  held 
bad  because  in  conflict  with  article  770,  supra, 
whldi  requires  that  tbe  punishment  shall  be 
fixed  by  the  Jury.  Such  a  Judgment  being 
void,  when  the  Legislature  has  made  an  at- 
tempt to  authorize  it  must  for  quite  as  strong 
a  reason  be  vcrfd  when  it  is  rendered  without 
the  support  of  any  act  of  the  Legislature,  and 
in  direct  opposition  to  the  statute  declaring 
that  the  Jury  and  not  the  court  shall  name 
tbe  punishment. 

Following  these  authorities  the  relator  is 
ordered  discharged  in  so  far  as  he  may  be 
held  in  custody  by  reason  of  the  Judgment 
mentioned. 

PRENDERGAST,  J.,  dissents. 


Bx  parte  McLOUD.    (No.  4501J 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  14, 
1917.) 

1.  Infants  «s»16— Juvenilx  Deunqubncb— 

Punishment— Statutes. 
Const  art  5,  g  17,  provides  that  misdemean- 
ors may  be  prosecuted  by  indictment  or  infor- 
mation. Tbe  juvenile  delinquent  law  (Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art  1195,  et  seq.) 
defines  the  term  "juvenile  child,"  and  pre- 
scribes when  she  may  be  tried  by  a  jury,  that 
proceedings  aeainst  her  shall  be  begun  by  com- 
plaint and  information,  and  for  her  arrest  and 
for  probation,  placing  in  a  home  and  commit- 
ment to  any  institution  caring  for  children,  and 
that  no  child  shall  be  committed  to  a  time  be- 
yond the  age  of  21  years.  Pen.  Code  1011,  art. 
6  provides  that  if  a  provision  of  the  penal 
law  is  indefinite  it  shall  be  inoperative,  and 
Vernon's  Ann.  Code  Cr.  Proc.  1916,  art 
770,  that  the  verdict  shall  assess  the  pisnalty 
where  it  is  not  fixed  by  law.  Beld,  that  the  pro- 
ceeding is  a  criminal  proceeding,  that  article 
1197  18  effective  only  as  defining  a  delinquent 
child,  and  not  operative  in  so  far  as  occupying 
the  same  field  with  statutes  against  felonies  or 
misdemeanors,  and  that,  there  being  no  pro- 
vision under  which  tbe  jury  could  fix  the 
time  of  confinement  a  judgment  committing  a 
female  delinquent  child  to  the  Sister  of  an  or- 
der for  an  indefinite  term  not  extending  beyond 
21  was  void. 

2.  Infants  «=3l2— Juvenux  Deunqtiehcb— 
Punishment— Statute. 

Juvenile  delinquent  law,  consttiMI  witli 
Const,  art  5,  §  5,  defining  the  jurisdiction  of 
the  Court  of  Criminal  Appeals,  and  Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art  804,  giving  the 
right  to  appeal,  is  not  void  as  denying  the  right 
of  appeal. 

Prendergast  3.,  dissenting. 

Original  application  for  writ  of  babeas 
corpus  by  Ethel  McLoud.  Judgment  commit- 
ting her  to  custody  declared  void,  and  peti- 
tioner ordered  discharged. 

E.  B.  Hendricks,  Asst  Atty.  <3en.,  for  the 
State. 

MORROW,  J.  This  is  an  original  applica- 
tion for  a  writ  of  habeas  corpus.  The  re- 
lator was  prosecuted  under  a  complaint  and 
information  charging  that  she  was  a  delin- 
quent child,  sufficiently  complying  with  ar- 
ticle 1199,  C.  C.  P.,  In  setting  out  the  rea- 
sons therefor.  She  was  tried  in  the  county 
court  of  Harris  county  without  demanding  a 
Jury,  tbe  judgment  containing  the  following: 

"That  she  is  declared  a  delinquent  child,  and 
it  is  hereby  ordered  and  decreed  by  the  court 
that  tbe  said  child  be  committed  to  the  care 
and  custody  of  the  Mother  Superior  of  the  Sis- 
ters of  the  Good  Shepherd,  Dallas,  Texas,  for 
an  indeterminate  period  of  time  not  extending 
beyond  said  child  attaining  the  age  of  twenty- 
one  years." 

The  authority  to  hold  ber  is  assailed  upon 
the  ground  that  she  was  in  fact  over  18 
years  of  age,  and  because  the  law  under 
which  she  is  held  }s  unconstitutional  and 
void,  and  by  denying  her  the  right  of  appeal 
deprives  relator  of  liberty  without  due  pro- 
cess of  law.  Tbe  law  with  reference  to  de- 
linquent  children  (title  17,  Vernon's  C  O.  P. 
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p.  886  et  Beq.)  Is  discussed  at  some  length 
In  the  case  of  Ex  parte  Pruitt,  200  S.  W.  392, 
decided  November  7,  1917,  by  this  court  In 
the  Pruitt  Case  the  relator  was  a  male  un- 
der 17  years  of  age.  In  this  case  the  re- 
lator Is  a  female  charged  to  have  been  un- 
der 18  years  of  age. 

[1]  The  term  "dellnquoit  child"  is  defined 
in  article  1197  of  the  Code  of  Criminal  Pro- 
cedure as  follows : 

"The  word*  'delinquent  child'  shall  include 
any  male  child  under  seventeen  years  of  age, 
or  any  female  child  under  eighteen  years  of 
age,  who  violates  any  laws  of  tliis  state,  or  any 
city  oidlnance;  or  who  is  incorrigible;  or  who 
knowingly  associates  with  thieves,  vicious  or 
immoral  persons;  or  who  knowingly  visits  a 
bouse  of  ill  repute;  or  who  knowingly  pat- 
ronizes or  visits  any  place  where  any  gambling 
device  ia  or  shall  be  operated ;  or  who  patroniz- 
es any.  saloon  or  place  where  any  intoxicating 
liquors  are  sold;  or  who  habitually  wanders 
about  the  streets  in  the  nighttime  wiUiout  being 
on  any  business  or  occupation ;  or  who  habitu- 
ally wanders  about  aay  railroad  ,  yards  or 
tracks ;  or  who  habitually  jumps  on  or  off  of 
any  moving  train,  or  enters  any  car  or  engine 
without  lawful  authority;  or  who  is  guilty  of 
immoral  ccmduct  in  any  public  place.  Any 
child  oommltting  any  of  the  acts  herein  men- 
tioned shall  be  deemed  a  'delinquent  child,'  and 
shall  be  proceeded  againrt  as  such  in  the  manner 
hereinafter  provided." 

Article  34  of  the  Penal  Code  is  as  follows: 
"No  person  shall  in  any  case  be  convicted  of 
any  offense  committed  before  he  was  of  the  age 
of  nine  years,  except  perjury,  and  for  that  only, 
when  it  shall  appear  by  proof  that  he  had  suf- 
ficient discretion  to  understand  the  nature  and 
obligation  of  an  oath ;  nor  of  any  other  offense 
committed  between  the  years  of  nine  and  thir- 
teen, unless  it  shall  appear  by  proof  that  he 
had  discretion  sufficient  to  understand  the  na- 
ture and  illegality  of  the  act  constituting  the 
offense." 

In  article  1193,  C.  0.  P.,  a  provision  Is 
made  whereby  a  boy  under  17  years  of  age. 
charged  with  a  felony,  may  be  exempted 
therefrom  and  prosecuted  as  a  Juvenile  delin- 
quent No  similar  provision  is  found  in  the 
statute  with  reference  to  delinquent  children 
who  are  females.  It  was  said  by  this  court 
in  an  opinion  written  by  Judge  Prendergast 
in  the  case  of  Townser  v.  State,  182  8.  W. 
1105,  that  the  law  did  not  exempt  or  pro- 
vide any  procedure  for  exemption,  a  female 
under  18  years  of  age  and  above  13  years  of 
age  from  prosecution  for  a  felony.  The  ef- 
fect of  this  decision  is  to  bold  that  the  Ju- 
venile act  (title  17,  supra)  does  not  repeal 
article  34  of  the  Penal  Code,  supra.  It  fol- 
lows that  article  1197,  quoted  above,  and  ar- 
ticle 34,  are  in  conflict;  at  least  to  the  ex- 
tent that  the  matters  mentioned  in  article 
1197  have  been  denounced  as  felonies  or  mis- 
demeanors. In  other  words,  a  girl  under  13 
years  of  age  and  over  9  years  of  age  la  sub- 
ject to  prosecution  for  any  offense  made 
criminal  by  the  Penal  Code  under  the  re- 
strictions set  out  In  article  34,  supra;  and 
one  over  IS  and  under  17  years  of  age  is  sub- 
ject to  prosecution  through  the  ordinary 
processes  of  the  administration  of  criminal 
law  for  any  offense  named  in  the  Penal  Code 


which  could  be  committed  by  a  person  of 
that  description.  If  both  provisions  of  the 
statute  .stand,  a  female  under  18  years  of 
age  may  be  prosecuted  for  a  felony  or  a  mis- 
demeanor, or  at  the  option  of  the  prosecut- 
ing authorities  prosecuted  as  a  delinquent 
child.    It  is  said  in  12  Cyc.  954: 

"The  punishment  for  the  same  offense  must  be 
uniform  for  all  persons  in  the  same  class." 

The  option  mentioned  is  a  doubtful  au- 
thority for  the  reason  that  it  would  make 
the  character  or  grade  of  offense,  for  which 
individuals  of  the  same  class  might  be  prose- 
cuted, depend  not  upon  a  uniform  rule  de- 
clared by  the  Legislature,  but  upon  the  ar- 
bitrary discretion  of  those  intrusted  with  the 
execution  of  the  law. 
Article  6  of  the  Penal  Code  is  as  follows: 
"Whenever  it  appears  that  a  provision  of  the 
penal  law  is  so  indefinitely  framed  or  of  sndt 
doubtful  construction  that  it  cannot  be  under- 
stood, either  from  the  language  in  which  it  is 
expressed,  or  from  some  other  written  law  of 
the  state,  such  penal  law  shall  be  regarded  as 
wholly  inoperative." 

This  article  was  declared  by  this  court  in 
the  case  of  Marshall  v.  State,  72  Tex.  Cr.  R. 
84,  161  S.  W.  112,  to  operate  in  instances 
where  the  statute  under  consideration  could 
not  be  harmonized  with  other  unrepealed 
provisions  of  the  Penal  Code.  It  would  be 
absurd  to  assume  that  it  was  within  the 
legislative  intent  to  repeal  the  articles  of  the 
Penal  Code  under  which  a  female  under  18 
years  of  age  might  be  prosecuted  for  crime. 
They  were  held  not  to  repeal  in  Townser  v. 
State,  182  S.  W.  1105,  and  the  terms  of  the 
statute  defining  "delinquent  chUd"  (article 
1197,  C.  C.  P.)  expressly  recognized  that  they 
are  not  repealed  when  it  declares  that  the 
words  "delinquent  child"  shall  include  any 
male  child  under  17  years  of  ag^,  or  any  fe- 
male child  under  18  years  of  age,  who  vio- 
lates any  laws  of  this  state  or  any  city  ordi- 
nance. That  the  legislative  intent  in  the 
passage  of  the  statute  (title  17,  supra)  was 
to  leave  the  laws  against  felonies  intact  is 
indicated  in  the  express  terms  of  ai-ticle  1195, 
supra,  wherein  it  provides  the  procedure  for 
trying  as  a  Juvenile  delinquent  a  boy  under 
17  years  of  age  who  was  indicted  for  a  fel- 
ony. The  title  in  question,  after  defining  a 
delinquent  child  as  above.  In  article  I19S 
fixes  the  jurisdiction  for  her  trial  in  certain 
courts,  and  prescribes  in  terms  that  she  may 
on  demand  be  tried  by  a  Jury;  and  in  ar- 
ticle 1199  It  is  provided  that  proceedings 
against  her  shall  be  begun  by  sworn  com- 
plaint and  information  filed  by  the  county 
attorney  as  in  other  cases  under  the  laws  of 
this  state.  Complaint  and  information  are 
made  by  the  statute  bt  this  state  the  proce- 
dure for  beginning  criminal  actions,  and  the 
Constitution  provides  (article  5,  {  17)  that 
misdemeanors  may  be  prosecuted  by  infor- 
mation or  indictment.  This  court,  in  Ex 
parte  McDowell,  76  Tex.  Cr.  R.  1,  172  S.  W. 
213,  In  a  unanimous  opinion  written  by  Jndee 
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Davidson,  beld  that  proceedings  nnder  this 
act  were  criminal  In  their  nature.  In  Ex. 
parte  Bartee,  76  Tex.  Or.  R.  285,  174  S.  W. 
1051,  the  majority  held  the  proceedings  were 
of  a  civil  nature.  Article  1195,  one  of  the 
subdivisions  of  the  title,  provides  for  the 
right  of  a  boy  to  the  benefit  of  the  suspended 
sentence  act.  Article  1200  provides  for  the 
arrest  of  the  accused.  Articles  1197  and 
1195  both  indicate  that  the  law  is  directed 
against  offenders  against  the  (Criminal  laws 
of  the  state ;  that  the  beginning  of  the  prose- 
cution is  by  complaint  and  information,  and 
essentially  a  criminal  procedure,  indicating 
that  the  conclusion  reached  by  the  court  in 
the  case  of  Ex  parte  McDowell,  supra,  to  the 
effect  that  the  statute  was  In  the  nature  of 
a  criminal  statute,  was  correct. 

The  statute  in  Question  contemplates  that 
delinquent  children  may  be  taken  from  the 
custody  of  their  parents  or  guardians,  or 
others  standing  in  that  relation,  and  depriv- 
ed of  their  liberty,  and  confined  In  some 
place  of  confinement.  In  the  part  of  the  stat- 
ute which  refers  to  male  delinqnents  the 
terms  of  confinement  are  made  specific  in 
the  following  language: 

"If  said  juvenile  be  found  to  be  dolinquent, 
and  sentence  be  not  suspended,  as  provided  in 
tile  laws  of  this  state  in  cages  of  felony  on  first 
offense  the  defendant  shall  be  committed  to  the 
state  industrial  school  for  boys  upon  an  inde- 
terminate sentence:  Provided,  that  such  de-- 
fendatit  shall  not  be  detained  in  said  school 
after  he  has  reached  the  age  of  twenty-one 
years." 

The  part  of  the  statute  relating  to  delin- 
quent girls  has  no  similar  or  corresponding 
provision.  The  only  part  of  the  statute  on 
the  subject  Is  article  1203,  which  we  quote  as 
follows: 

"In  any  case  of  'delinquent  child'  coming  nn- 
der the  provisions  of  this,  law,  the  court  may 
continue  thi  hearing  from  time  to  time  and 
may  commit  the  child  to  the  care  of  the  proba- 
tion officer  or  to  the  care  or  custody  of  any  oth- 
er proper  person,  and  may  allow  said  child  to 
remain  in  its  own  home,  subject  to  visitation  of 
the  probation  officer  or  other  person  designated 
by  the  court,  or  under  any  other  conditions  that 
may  seem  proper  and  bo  imposed  by  the  court ; 
or  the  court  may  cause  the  child  to  be  placed 
in  the  home  of  a  suitable  family,  under  such 
conditions  as  may  be  imposed  by  the  court,  or 
it  may  authorize  the  child  to  be  boarded  out  in 
some  suitable  family,  in  case  provision  is  made, 
by  voluntary  contribution  or  otherwise,  for  the 

Eayment  of  the  board  of  such  child  until  suitar 
le  provision  may  be  made  in  a  home  without 
such  payment;  or  the  court  may  commit  it  to 
any  institution  in  the  county  that  may  care 
for  children  that  is'  willing  to  receive  it,  or 
which  may  be  provided  for  by  the  state  or  coun- 
ty, suitable  for  the  care  of  such  children,  will- 
ing to  receive  it,  or  of  any  state  institution 
which  may  now  or  hereafter  be  established  for 
boys  or  girls,  willing  to  receive  such  child,  or 
to  any  othor  institution  in  the  state  of  Texas 
for  the  care  of  such  children  willing  to  receive 
it  In  no  case  shall  a  child  proceeded  against 
under  the  provisions  of  this  law  be  committed 
beyond  the  age  of  twenty-one.  Tho  order  of 
the  court  committing  such  child  to  the  care  and 
etistody  of  any  person  hereinbefore  set  out 
shall  prescribe  the  length  of  time  and  tho  condi- 
tions of  such  commitment ;  and  such  order  shall 
be  at  all  times  subject  to  change  by  further  or- 


ders of  the  court  with  veference  t»  said  child ; 
and  the  court  shall  have  power  to  change  the 
custody  of  such  child  or  to  entirely  discharge 
it  from  custody  whenever,  in  the  judgment  of 
the  court,  it  is  to  the  best  interest  of  the 
child  to  do  la    •    •    •" 

Unless  the  provision  above  quoted  pre- 
scribes the  measure  of  the  jnry's  authority 
in  fixing  the  punishment  or  detention  of  the 
delinquent,  there  is  none  designated  by  the 
statute.  This  part  of  the  act  appears  to 
delegate  to  the  judge  certain  authority.  Ar- 
ticle 770  of  our  Code  of  Criminal  Procedure 
contains  the  following: 

"The  verdict  in  every  criminal  action  must  bo 
general ;  *  *  *  where  the  plea  is  not  guilty, 
they  must  find  that  the  defendant  is  either 
'guilty'  or  'not  guilty' ;  and,  in  addition  thereto, 
raey  shall  assess  the  punishment  in  all  cases 
where  the  same  Is  not  absolutely  fixed  by  law 
to  some  particular  penalty." 

This  last-quoted  provision  was  hcild,  tn 
Marshall's  Case,  72  Tex.  Cr.  R.  83,  161  S.  W. 
112,  to  preclude  the  idea  that  the  Judge 
might  fix  the  terms  of  Unprisonment,  and 
there  in  a  statute  undertaking  to  delegate  to 
him  that  authority  was  held  void.  The  prop- 
osition was  reiterated  in  the  case  of  Mar- 
Bhall  y.  State,  73  Tex.  Or.  R.  531,  166  S.  W. 
722,  U  R.  A.  1915A,  526.  Both  decisions  pro- 
ceeded upon  the  reasoning  that  article  770, 
supra,  requiring  the  jury  to  fix  the  penalty, 
being  unrepealed,  the  law  delegating  that  au- 
thority to  the  Judge  was  void  by  virtue  of 
article  6  of  the  Penal  Code,  which  is  quoted 
above,  and  which  condemns  as  Toid  a  stat- 
ute of  such  doubtful  construction  that  It  can- 
not be  understood  either  from  the  language 
in  which  it  in  expressed  or  from  some  other 
written  law  of  the  state.  While  tho  object 
of  this  statute  is  not  punishment  alone,  but 
has  in  view  the  protection,  training,  and 
reformation  of  a  delinquent  chUd,  its  pur- 
pose is  to  assert  a  right  which  the  state 
possesses.  Wharton,  Crlm.  Law,  gg  864-370; 
In  re  Sharp,  16  Idaho,  120,  96  Pac.  563,  18  U 
R.  A.  (N.  S.)  886;  22  Cyc.  620,  621;  Miller  v. 
State.  65  Tex.  Cr.  R.  302,  144  S.  W.  239.  It 
In  asserting  the  right  ousts  others  who,  un- 
der statutory  and  common  law,  have  the 
right  to  the  custody  and  service  of  their 
children,  and  In  addition  thereto  deprives 
the  delinquent  of  her  liberty  by  proceedings 
criminal  in  their  nature.  It  is  therefore  es- 
sential that  the  procedure  be  defined  and  ex- 
plicit. 

We  believe  that  in  the  absence  of  some 
provision  such  as  that  contained  In  article 
1195,  supra,  with  reference  to  boys,  exempt- 
ing them  from  prosecution  nnder  the  ordi- 
nary criminal  laws  of  the  state,  that  article 
1107  is  inoperative  in  so  far  as  it  occupies 
the  same  field  as  the  statutes  against  fel- 
onies and  misdemeanors,  and  that  It  is  effec- 
tive only  as  to  that  part  of  the  article  which 
is  not  in  conflict  with  the  other  criminal 
laws  of  the  state  (Cole  v.  State  of  Texas  ex 
rel.  Cobollni,  106  Tex.  472,  170  8.  W.  lOTG); 
that  is  to  say.  that  part  of  it  is  effective 
(mly  which  defines  a  delinquent  child  as  a 
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female  under  18  years  of  age  who  Is  In- 1 
corrigible,  or  who  knowingly  aaeoclates  with  | 
thieves,  vldons  or  Immoral  persons,  or  who 
knowingly  visits  a  house  of  ill  repute,  or 
who  knowingly  patronlMs  or  visits  any  place 
where  any  gambling  device  is  or  shall  be 
operated,  or  who  patronizes  any  saloon  or 
place  where  any  intoxicating  liquors  are 
sold,  or  who  habitually  wanders  about  the 
streets  in  the  nighttime  without  being  on 
any  business  or  occupation,  or  who  habitual- 
ly wanders  about  any  railroad  yards  or 
tracks,  or  who  is  guilty  of  Immoral  conduct 
in  any  public  place ;  and  we  believe  that  the 
statute  is  inoperative  in  falling  to  fix  any 
measure  by  which  the  Jury  is  authorised  to 
determine  the  terms  of  duration  or  place  of 
confinement. 

[2]  The  suggestion  that  the  law  is  void 
because  it  denies  the  right  of  appeal,  we 
think,  is  not  tenable.  Article  6,  |  5,  of  the 
Constitution  says: 

"The  Court  of  Criminal  Appeals  shall  have 
appellate  jurisdiction'  coinextensive  with  the 
limits  of  the  state  in  all  criminal  cases  of  what- 
ever grade  with  such  ezceptionB  and  under  such 
regulations  as  may  be  prescribed  by  law." 

Article  881  of  C.  C.  P.  is  as  follows: 

"A   defendant  in  any  criminal   action,   upon 

conviction^  has  the  right  of  appeal  under  the 

rules  hercmafter  prescribed." 

Title  17,  C.  C.  P.,  is  a  law  providing  for 
procedure  against  transgressors  against  th^ 
laws  of  the  state.  The  Legislature  has  not 
made  an  exception  of  persons  coming  with- 
in that  act,  and  in  the  absence  of  such  ex- 
ception they  would,  In  our  Judgment,  come 
within  the  provisions  of  article  894,  supra, 
extending  to  persons  convicted  the  right  of 
appeal 

Because  of  the  absence  of  a  provision  in 
the  law  under  which  a  jury  could  fix  the 
terms  and  duration  of  confinement  of  the  de- 
linquent, we  think  the  Judgment  is  void,  and 
relator  entitled  to  discharge,  which  Is  or- 
dered. 

PRENDERGAST,   J.,   dissents. 


WRENN  V.  STATE.     (No.  4813.) 

<CoDrt  of  Criminal  Appeals  of  Texas.    Jan.  23, 
1»18.) 

1.  WmntssES  ^=>S37{5)  —  Iupbaohuxnt  — 

OTHKB    OnVRSES— MlBOnCKANOBS. 

In  prosecution  for  violatinK  local  option 
law,  it  was  improper  to  permit  defendant  to  be 
asked  about  pending  or  past  cases  involving  mis- 
demeanors, unless  they  involved  legal  or  moral 
turpitude. 

2.  Witnesses  *=»337(6)  —  Impkachmknt  — 
Other  Omnsma  —  MisnEincANOBS  —  "Paw- 

DEBINO." 

In  prosecution  for  violating  local  option 
laws,  it  was  improper  to  ask  accused  whether  he 
had  been  charged  with  pandering,  where  the  re- 
sult of  the  examination  as  to  snon  matter  show- 
ed that  he  had  been  arrested  for  being  found  in 
a  room  with  a  woman,  which  does  not  consti- 
tute pandering. 


8.   WiTNESaEB  €=9379(4)— lUFEAOHUEN'r. 

A  written  statement  by  the  prosecuting  wit- 
ness in  conflict  with  bis  testimony  on  the  trial 
should  have  been  admitted. 

Appeal  from  Hunt  County  Court;  A.  J. 
Gates,  Judge. 

Ollle  Wrenn  was  convicted  of  violating 
the  local  option  law,  and  be  appeala  Re- 
versed and  remanded. 

E.  B.  Hendricksb  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P..  J.  Appellant  was  convict- 
ed of  violating  the  local  option  law;  his  pun- 
ishment being  assessed  at  a  flue  of  $25,  and 
20  days'  imprisonment  in  the  county  jail. 

[1, 2]  There  was  a  sharp  issue  as  to  wheth- 
er defendant  did  or  did  not  sell  intoxicants. 
The  defendant  took  the  stand  and  testified  in 
his  own  behalf,  and  was  asked  many  ques- 
tions by  the  state  as  to  pending  or  past  cases 
against  him  for  violation  of  the  criminal 
laws;  one  or  more  felonies,  the  remainder 
being  misdemeanors.  Several  of  the  cases 
about  which  he  was  asked  and  required  to 
testify  were  gaming  cases.  Upon  another 
trial  none  of  these  misdemeanor  matters  will 
be  permitted  to  be  introduced  against  him 
by  way  of  impeachment,  unless  they  involve 
legal  and  moral  turpitude.  Gaming  has  been 
held  not  to  be  within  the  above  category. 
He  was  also  asked  if  he  had  not  been  charg- 
ed with  pandering.  He  answered  that  he  did 
not  know.  The  result  of  the  examination  in 
regard  to  this  matter  was  that  he  had  been 
arrested  for  being  found  in  a  room  with  a 
woman.  This  is  not  pandering.  The  ques- 
tion was  decided  In  the  case  of  Hewitt  v. 
State,  71  Tex.  Or.  R.  243,  158  S.  W.  1120. 

[3]  There  is  another  bill  of  exceptions 
showing  that  the  witness  uiion  whom  the 
state  relied  for  a  conviction  had  previously 
signed  a  written  statement  in  conflict  with 
his  testimony  delivered  upon  the  trial.  This 
was  offered  in  evidence,  but  was  rejected. 
While  the  bill  is  somewhat  informal,  upon 
another  trial  the  written  statement  of  the 
prosecuting  witness,  in  conflict  with  his  tes- 
timony on  the  trial,  should  be  admitted. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


GATES  V.  STATE.     (No.  4824.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 
1918.) 

1.  Oriminal  Law  «=»958(4)  —  New  TbiaI/— 
Motion— Requisites  and  Sufficiency. 

Failure  to  attach  to  motion  for  new  trial, 
on  ground  of  newly  discovered  evidence,  the 
affidavit  of  the  person  whose  testimony  is  al- 
leged to  have  been  newly  discovered,  renders  the 
motion  insufficient. 

2.  Obiminai.  Law  «=>10»2(6),  1099(6)  —  Ap- 

PEAIv— PbESEEVATION  OF  EXCEPTIONS. 

Bill  of  exceptions  and  statement  of  facts 
filed  in  the  lower  court,  after  the  adjournment 
of  the  term,  cannot  be  considered  on  appeal. 
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Appeal  from  District  Court,  Trinity  Ckxun- 
ty;  S.  W.  Dean,  Judge. 

F.  W.  Gates  was  convicted  of  assault  with 
Intent  to  kill,  and  he  appeals.    Affirmed. 

E.  B.  Hendricks,  Asst.  Atty.  Gea,  for  the 
State. 

PRENDEKGAST,  J.  Appellant  was  con- 
victed of  an  assault  with  Intent  to  kill  and 
assessed  the  lowest  punishment. 

The  evidence  was  undoubtedly  sufficient  to 
sustain  the  verdict.  Every  issue  raised  waa 
submitted  by  the  court  in  an  apt  charge,  to 
which  there  was  no  objection. 

[1,2]  In  bis  motion  for  a  new  trial  he 
■ought  a  new  trial  on  the  ground  of  claimed 
newly  discovered  evidence.  He  did  not  at- 
tach thereto  the  affidavit  of  the  person  wnose 
testimony  he  claimed  was  newly  discovered, 
and  his  motion  on  this  ground  is  wholly  in- 
sufficient under  the  well-established  law  per- 
taining thereto.  However,  the  court  heard 
the  testimony  on  this  ground,  and  after  hear* 
ing  It  overruled  the  motion.  This  evidence 
wias  attempted  to  be  preserved  in  both  a  bill 
of  exception  and  a  statement  of  facts,  but 
both  filed  in  the  lower  court  after  the  ad- 
journment of  the  term;  hence  this  question 
cannot  be  reviewed  by  this  court,  as  has 
many  times  been  held.  Reyes  v.  State,  196 
S.  W.  533,  and  cases  there  collated. 

There  is  nothing  else  to  discuss.  The 
Judgment  is  affirmed. 


MILLER  v.  STATE.     (No.  4829.) 

(Court  of  Criminal  Apneals  of  Texas.    Jan.  23, 
1918.) 

1.  Orimtn&l  Law  «=»1056(1)— Appeal— Pbes- 
KBVATioN  OF  Exceptions. 

Where  no  exceptions  were  reserved  to  the 
charge  before  it  was  read  to  the  jury,  the  alle- 
gation in  the  motion  for  new  trial  that  the 
charge  was  erroneous  cannot  be  considered. 

2.  Criminal  Law  «=>958(3)  —  New  Tbial  — 
Newly  Discovered  Bvidknce— Diligence. 

Where  accused's  brother  and  sister  were 
very  familiar  with  him,  and  the  brother  testi- 
fied on  the  trial,  accused's  motion  for  new  trial 
on  the  ground  of  newly  discovered  evidence  by 
his  sister,  showing  that  he  was  of  weak  mind, 
disclosed  no  diligence,  and  was  properly  denied, 
since  it  was  a  want  of  diligence  to  fail  to  in- 
quire into  such  matter  on  the  trial. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C.  W.  Robinson,  Judge. 

Dick  Miller  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

E.  B.  Hendricks,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  manslaughter,  his  punishment  being 
assessed  of  five  years'  confinement  in  the  peni- 
tentiary. 

[1J  There  were  no  exceptions  reserved  to 
the  charge  before  same  was  read  to  the  Jury. 
In  the  motion  for  new  trial  it  is  alleged  that 
the  coart's  charge,  In  reference  to  Intoxica- 


tion as  a  defense,  was  erroneous,  in  tliat  it 
only  gave  part  of  the  statute.  As  presented 
it  cannot  be  considered,  but  we  are  of  oplu- 
ion,  even  if  it  was,  there  is  no  error  in 
the  charge  as  applicable  to  the  facts  of  the 
case. 

[2]  The  motion  for  new  trial  alleges  new- 
ly discovered  testimony.  The  motion  is  not 
sworn  to  by  the  defendant  or  his  attorneys, 
and  there  is  nothing  in  the  motion  to  show 
that  appellant  was  not  aware  of  the  facts 
set  up  as  newly  discovered  evidence.  The 
sister  of  defendant  ffies  an  affidavit  to  the 
effect  that  her  brother,  the  defendant,  was 
of  a  weak  mind,  and  especially  when  under 
the  influence  of  intoxicants  he  would  not 
know  what  be  was  doing.  This  evidently 
was  known  to  not  only  defendant  and  his 
counsel,  but  the  family  connection,  before 
the  trial.  The  brother  of  appellant  took 
the  witness  stand  and  testified  in  regard 
to  the  conduct  and  actions  of  his  brother  on 
the  night  of  the  homicide,  and  his  testimony 
shows  great  familiarity  with  defendant  and 
his  conduct  and  movements  even  on  the 
night  of  the  homicide.  The  defendant  took 
the  witness  stand  and  testified  intelligently, 
but  denied  that  on  the  particular  night  of 
the  homicide,  after  a  certain  time,  he  re- 
collected anything;  that  his  mind  was  ratEer 
a  blank  from  a  certain  time  to  a  certain 
time,  the  interregnum  covering  the  time  that 
he  had  the  difficulty  with  deceased.  His 
brother  tebtlfled  with  reference  to  the  acts 
and  conduct  of  the  defendant  on  the  ni^t 
Just  prior  to  the  homldde.  There  is  also  evi- 
dence to  the  effect  that  defendant  was  diink- 
iug,  but  all  those  facts  were  known  to  the 
defendant  and  his  brother  and  to  counsel, 
because  counsel  who  defended  placed  thesu 
witnesses  on  the  stand,  as  well  as  defend- 
ant himself.  If  defendant's  mind  was  af- 
fected as  stated  by  the  sister,  this  was  evi- 
dently known  to  the  Interested  parties,  and 
was  known  to  counsel,  because  that  was  one 
of  the  phases  of  the  defensive  theory.  Slight 
diligence  would  have  manifested  the  fact 
that  if  his  mind  was' of  that  character,  or 
under  certain  circumstances  would  be  placed 
in  the  condition  asserted  by  the  affidavit  of 
the  sister,  the  lightest  diligence  would  have 
discovered  that,  and  it  was  a  want  of  dili- 
gence to  fall  to  inquire  into  these  matters. 
There  is  no  merit  in  the  motion  for  new 
trial  on  this  phase  of  it 

The  Judgment  will  be  affirmed. 


FRANKLIN  v.  STATE,    (No.  4799.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  28. 
1918.) 

HouioTDE  «=5»284(1)— Oumr-StnrFiciKifcT  of 
Evidence. 
In  a  prosecution  for  wife  murder,  evidence 
held  to  show  Kuilt. 
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Appeal  from  District  Coart,  Hardin  Coun- 
ty;  J.  Uewellyn,  Judge. 

James  Franklin  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

B.  B.  Hendricks,  Asst.  Atty.  6en.,  for  tbe 
State. 

PRENDEBGAST,  J.  AweUant  was  con- 
victed of  the  murder  of  his  wife,  Willie  Frank- 
lin, and  assessed  the  death  penalty. 

There  is  but  one  question  to  be  determined, 
and  that  is  whether  the  evidence  was  suffi- 
cient to  sustain  the  verdict.  The  statement 
of  facts  is  somewhat  voluminous,  but  it  has 
been  read  and  studied  carefully  more  than 
once.  Of  course,  all  of  the  testimony  cannot 
be  given  in  this  opinion.  Only  some  of  the 
material  facts  and  conclusions  to  be  drawn 
from  the  evidence  will  be  given.  Appellant 
himself  testified  and  denied  many  of  the  in- 
criminating facts  testified  to  by  other  wit- 
nesses ngalnst  him.  The  issues  raised  were 
all  submitted  to  tbe  Jury  by  the  charge  of 
the  court  In  an  apt  and  correct  charge.  No 
attack  is  made  on  the  charge  in  any  particu- 
lar. The  evidence  of  appellant's  guilt  was 
wholly  drcumstantial.  The  court  so  told  the 
jury,  and  gave  them  a  correct  charge  cm  cir- 
cumstantial evidence. 

Appellant  and  his  wife  lived  at  SQsbee  in 
Hardin  county  for  some  time  before  October, 
1919.  He  was  an  employ^  of  the  Santa  F6 
Bailway  Company,  and  worked  on  Its  running 
trains.  About  Ok;tober  1st,  when  he  was 
away  from  home,  his  wife  quit  him  and  left 
fillsbee  to  parts  unknown  by  him.  He 
thought  and  believed  she  had  quit  him  and 
run  off  with  another  man.  She  claimed  that 
she  quit  him  because  of  his  ill  treatment  of 
her.  Sooa  after  she  quit  him  he  began  in- 
quiring aroimd  among  their  acquaintances  at 
Sllsbee  for  her  and  trying  to  ascertain  where 
she  had  gone.  Among  others,  he  inquired  of 
T.  Bonner  for  her  on  October  6,  1916.  Bon- 
ner told  him  he  did  not  know  where  she  was, 
and  asked  him  why  he  wanted  to  know.  Bon- 
ner swore: 

"He  said.  That  G d  d n  bitch  is  gone, 

and  I  asked  everybody  around  Silsbee  where 
she  is  at  and  nobody  knows.'  He  says,  'When  1 
find  her,  everybody  is  going  to  know  it'  He 
said  if  he  ever  finds  her  he  was  going  to  kill 
her." 

Norma  Boss  swore: 

That  after  his  wife  left  him  she  heard  appel- 
lant make  a  statement  about  her.  "He  said 
be  was  going  to  get  hia  revenge  if  it  took  him 
fifteen  years  from  that  date." 

Matt  Wilson  swore:  That  appellant  had  a 
conversation  with  him  about  his  wife  leaving 
him.  The  witness  advised  him  to  let  her  go 
and  stay  on  his  Job,  but  appellant  said,  "I 
want  my  revenge."  That  two  or  three  days 
after  that  the  witness  met  him  again,  and 
be  asked  about  a  fortune  teller  at  Beaum<mt, 
and  the  witness  asked  him  if  he  had  not 
droi4)ed  that  thing  yet,  and  appellant  replied: 


"No,  I  ain't  dropped  it  He  says,  'No,  I  ain't 
going  to  let  it  go,  by  Ood.  I  am  gomg  to  get  my 
revenge.' " 

Sam  Scha<^eIford  swore  that  he  saw  appel- 
lant at  the  depot,  and  appellant  told  him  his 
wife  had  run  off,  and  he  was  going  off  to 
hunt  her.  The  witness  advised  him  to  let 
her  go;  that  if  she  did  not  want  to  live  with 
him  he  certainly  ought  not  to  want  to  live 
with  her.    He  swore: 

"He  says,  'God  d n  her,  I  will  kill  her  if 

I  ever  find  her.'  Just  that  very  way.  I  said, 
'You  are  fixing  to  get  in  the  penitentiary ;  that's 
what  you  are  fixing  to  do.'  He  said,  'Well,  I 
don't  give  a  damn  what  tiiey  do  with  me,  just 
80  I  find  her.'  That  was  just  a  few  days  before 
he  went  to  Orange  after  her." 

The  testimony  by  himself  and  others 
shows  that  he  finally  located  her  at  Orange, 
and  went  there  after  her  about  October  18th. 
He  found  her  there  apd  induced  her  to  leave 
there  with  him  for  Sllsbee.  He  swore  that  he 
slept  with  her  that  night  and  the  next  night 
at  Beaumont.  He  went  from  Orange  on  the 
train  with  her  to  Beaumont.  On  the  morning 
of  October  21st  he  left  Beaumont  with  her 
on  a  Santa  F^  train  going  towards  Sllsbee. 
He  himself  swore  that  they  went  from  Beau- 
mont on  the  train  together  until  they  reached 
the  little  station  Fletcher,  five  miles  from  Slls- 
bee. He  swore  that  just  before  reaching 
Fletcher  he  went  into  the  toilet  to  put  on  a 
collar  and  tie,  and  that  when  he  came  out  of 
the  toilet,  after  the  train  reached  Fletcher, 
his  wife  got  off  the  train  with  a  strange  ne- 
gro man,  and  he  could  never  find  her,  and 
never  saw  her  thereafter;  that  he  got  off  of 
the  train  at  Fletcher,  and  after  hunting  and 
Inquiring  for  her  from  all  quarters,  and  wait- 
ing there  for  some  length  of  time  he  then 
went  to  Sllsbee  alone  afoot  This  tale  by 
him  of  his  wife's  escape  from  him  was  so 
unreasonable  no  one  could  believe  it  under 
the  circumstances,  but,  as  will  be  stated  lat- 
er, he  made  plain  contradictory  statements 
about  the  matter  which  would  show  that  this 
tale  by  him  was  false. 

Mr.  Harritt,  the  engineer  on  said  train 
from  Beaumont  on  which  appellant  and  his 
wife  traveled  to  Fletcher,  swore  that  he 
knew  appellant  (Aroellant  also  swore  that 
Mr.  Harritt  knew  him.)    He  swore: 

"I  didn't  see  him  step  off  the  train,  but  I 
saw  him  in  company  with  a  colored  woman 
coming  from  the  rear  of  the  train  on  this  aide." 
That  when  he  pulled  the  train  up  and  stopped 
at  Fletcher  for  persons  to  get  on  and  off  and 
while  waiting  there  is  when  he  saw  him  on  this 
occasion.  He  did  not  know  the  woman  who 
was  with  appellant ;  he  did  not  know  appellant's 
wtfe. 

.    He  further  swore: 

"The  last  time  I  saw  her  was  when  I  passed 
between  the  station  at  Fletcher  and  the  tram 
crossing.  They  hadn't  quite  got  to  tbe  tram 
crossing,  I  don't  think,  when  I  passed  them 
there.  They  were  still  going  in  the  direction  of 
Silsbee,  and  that  is  the  last  I  saw  of  them." 

Mr.  J.  H.  Adams  and  Ed.  Crystal  both  tes- 
tified that  they  were  working  on  the  public 
road  which  ran  from  Fletcher  to  Silsbee  and 
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parallel  with  the  railroad  which  was  not  far 
from  Fletcher.  Both  swore  that  on  said  date 
they  saw  appellant  coming  from,  towards 
Fletcher  going  towards  Silsbce  with  a  negro 
woman  with  him.  Both  of  them  knew  appel- 
lant, but  neither  knew  his  wife. 

Warren  Samuels,  the  section  foreman  of 
the  railroad,  working  on  it  about  halfway 
between  Fletcher  and  Sllsbee  on  said  date, 
and  James  McKinney,  one  of  his  section 
hands,  both  swore  that  at  the  noon  hour  that 
day  appellant  came  to  them  alone  carrying  a 
grip  and  a  bundle  of  clothes;  that  he  tried 
to  get  them  to  take  him  to  Sllsbee,  but  they 
refused.  At  the  time  they  both  swore  that 
his  pants  was  all  full  of  beggar-lice,  "little 
old  things  that  stick  on  you  when  you  go 
through  the  woods  and  the  fields,"  and  that 
he  came  from  the  direction  of  where  the  body 
of  his  wife  was  later  found.  Mr.  Samuels 
further  swore  that  about  November  1st  he 
next  saw  appellant  at  Sllsbee,  and  that  appel- 
lant called  him  off  and  had  a  private  talk 
with  him,  and  appellant  told  him  not  to  tell 
any  one  about  him  passing  him  down  there 
that  day.  The  witness  said  he  asked  him 
why,  and  he  replied: 

"They  had  had  hell  on  the  train  with  the  con- 
ductor, the  reason  be  was  walking,  and  he  didn't 
want  to  lose  his  job." 

He  also  told  him  to  post  his  men  and  tell 
them  not  to  say  anything  about  seeing  him 
when  be  passed  there;  and  that  while  he 
knew  Willie  Franklin,  appellant's  wife,  that 
he  never  saw  her  thereafter. 

Shug  Moses,  a  woodchopper,  swore  that  on 
said  date  while  he  was  chopping  wood  be- 
tween Sllsbee  and  Fletcher,  that  appellant 
came  to  where  he  was  cutting  wood;  that 
he  was  carrying  a  grip  and  a  bundle;  that 
he  also  noticed  that  appellant  had  these  old 
beggar-lice  all  over  hia  clothes ;  that  he  was 
carrying  a  pair  of  woman's  shoes  across  his 
shoulder  and  under  bis  coat,  which  he  was 
also  carrying  on  his  shoulder;  the  shoes 
were  tied  together  with  a  string  across  his 
shoulder;  that  the  coat  bid  the  shoes.  He 
said  he  would  not  have  discovered  the  shoes 
on  his  shoulder,  as  they  were  covered  up, 
but  for  the  fact  that  be  took  them  all  off 
and  put  them  down  on  the  ground.  It  was 
then  that  he  saw  the  shoes.  It  was  further 
shown  by  this  witness  and  others  also  that 
about  November  1st,  when  the  body  of  ap- 
pellant's wife  was  found  in  the  woods  some 
200  yards  from  the  railroad  track  in  a  se- 
cluded place  some  mile  or  two  from  Fletcher, 
that  appellant's  trunk  was  searched,  and 
this  pair  of  shoes  was  found  in  it  still  tied 
together  as  he  had  carried  them -as  told  by 
the  woodchopper.  Appellant  himself  admit- 
ted that  he  put  these  shoes  in  his  trunk,  and 
they  were  his  wife's  shoes.  Said  Bonner  tes- 
tified that  he  saw  appellant  again  on  October 
25th;  that  he  talked  to  appellant  about  hia 
wife,  and  he  swore: 

"He  told  me  he  brought  his  wife  back  from 
Orange  as  far  as  Fletcher.    He  said,  'The  CI — -d 


d ^n  bitch  jumped  off  the  train  and  out  run 

me,  and  I  couldn't  catch  her,  and  got  away 
from  me.' " 

Leonard  Anderson  and  appellant  both 
swore  that  Anderson  was  at  Orange  when  ap- 
pellant went  there  and  got  his  wife.  Ander- 
son^ swore  he  returned  to  Sllsbee  about  a 
week  later,  and  that  he  saw  apiwUant  at 
Sllsbee,  and  asked  him  where  his  wife  was. 
He  swore:  "He  [appellant]  said  she  was 
gone  home,  to  Arkansas,  he  said."  Said  wit- 
ness. Matt  Wilson,  swore  that  he  saw  appel- 
lant soon  after  he  had  returned  from  Orange, 
and  asked  him  if  .he  found  bis  wife  there. 
Appellant  told  him  he  had.    He  swore: 

"I  said,  'Yon  bring  her  back?*  He  says,  *1 
brought  her  back  as  far  as  Fletcher.  She  came 
as  far.  as  Fletcher,  and  jumped  off  the  train.' 
He  said,  'When  I  come  out  of  the  toilet,'  he  said, 
'the  tram  was  nmning  so  fast  I  couldn't  get  off 
of  it'  He  said,  'I  just  let  her  go.'  I  said.  The 
best  thing  jrou  could  do  to  let  her  go.'  He  said 
he  just  decided  to  let  her  go ;  he  wasn't  going 
to  have  any  more  to  do  with  her  at  all." 

Said  Schackelford  swore  that  he  saw  ap- 
pellant a  few  days  after  he  came  back  from 
Orange,  and  be  asked  him  If  be  found  his 
wUe,  and  he  said  he  had ;  that  be  had  found 
her  at   Orange.     He  swore: 

"I  said,  'Did  you  bring  her  bade  with  you?" 
He  said,  'No,  the  damn  bitch  jumped  off  in 
Beaumont  and  give  me  the  dodge,  and  I  couldn't 
find  her  any  more.'  He  made  no  further  state- 
ments to  me  at  any  time  about  the  case." 

It  was  shown  that  appellant's  wife  was 
never  again  seen  alive  after  appellant  came 
out  of  the  woods  with  the  beggar-lice  on  bis 
clothes  and  saw  and  talked  with  the  section 
boss  and  his  section  hand,  and  the  woodchop- 
per and  others.  About  a  week  later  persona- 
who  had  known  his  wife  and  of  the  clrcum- 
stanoes  about  him  bringing  her  back  as  far 
as  Fletcher  and  getting  off  there  with  her 
began  to  hunt  the  woods  between  Fletcher 
and  Sllsbee  for  her  body.  About  November 
1st  said  Bonner  and  Matt  Wilson  both  tes- 
tified that  they  together  went  In  said  woods- 
and  bunted  for  her  body ;  that  they  found  it 
in  a  secluded  place  about  200  yards  from 
the  railroad  track  between  Fletcher  and  Slls- 
bee, the  direction  from  which  the  section 
hands  saw  him  coming  on  October  21st.  Tbe- 
question  of  the  identity  of  this  body  with 
that  of  the  deceased  was  controverted^  Bon- 
ner swore  positively  to  her  Identity.  Others 
identified  her  from  her  clothing  and  bat  Aa 
soon  as  the  body  was  found  the  Justice  of 
the  peace  was  notified.  He  went  to  It,  ex- 
amined it,  and  he  and  Bonner  particularly 
swore  that  her  throat  had  been  cut  They 
more  especially  examined  her  body  closer 
than  any  of  the  other  witnesses.  Her  body 
had  begun  tp  decompose;  maggots  wer» 
working  In  different  places  In  her  body,  and 
the  stench  from  It  was  very  great  and  sick- 
ening to  many  of  them,  hence  they  did  not 
get  so  close  to  the  body.  When  the  bodjr  was 
found,  the  witnesses  swear  there  were  no 
shoes  on  the  feet;  that  there  wag  an  old 
pair   of   lowbeeled   slippers   sitting  on   the 
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ground  by  ber  body.  HatUe  Brown  swora 
Umt  before  deceased  went  to  Orange  on  said 
occasion  sbe  let  deceased  have  ber  hat,  and 
the  deceased  wore  it  when  she  left.  This  hat 
mis  found  by  the  aide  of  her  body  and  thor- 
oughly identified  as  the  hat  of  Hattle  Brown 
which  deceased  had  worn  oft  and  back  from 
Orange.  The  body  was  buried  right  beside 
where  it  was  found.  It  was  not  taken  away. 
Said  section  foreman  Samuels  swore  that 
when  appellant  came  to  where  be  and  his 
section  hand  were,  as  above  related,  with  the 
beggar-lice  on  him,  he  came  from  the  direc- 
tion of  where  said  body  was  later  found. 

It  Is  unnecessary  to  recite  the  testimony 
further.  The  whole  of  it  was  ample  to  show 
appellant's  guilt,  and  that  he  and  be  alone 
had  murdered  his  wife. 

The  Itidgment  will  therefore  be  afBrmed. 


CARAWAT  T.  STATE.     (No.  4868.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 
1918.) 

CsnaNAi.  Law  ^=91182— Afpeai^—Becobd. 

Where  proceedings  seem  from  the  trangcript 
to  have  been  regular,  and  there  is  no  bill  of  ex- 
ceptions or  statement  of  facts,  the  judgment  of 
conviction  will  be  affirmed. 

Appeal  tcom  District  Court,  Shelby  Coun- 
ty; Daniel  Walker,  Judge. 

Charles  Caraway  was  convicted  of  violat- 
ing the  local  option  law,  and  be  appeals.  Af- 
firmed. 

£.  B.  Hendricks,  Asst  Atty.  Oen.,  for  the 
SUte. 

DAVIDSON,  P.  J.  This  record  is  before 
ns  on  appeal  from  a  conviction  for  violating 
the  local  option  law.  The  proceedings  seem 
to  have  been  regular,  so  far  as  the  transcript 
discloses. 

There  being  no  bill  of  exceptions  or  state- 
ment of  facts  to  bring  in  review  the  rulings 
of  the  trial  court,  the  judgment  will  be  af- 
firmed. 


CASTORENO  v.  STATE.     (No.  4831.) 

(Conrt  of  Criminal  Appeals  of  Tezaa. 
Jan.  23,  19ia) 

1  Cbtminal  Law  ©=784(1)  —  iNSTBtrcTioN  — 

CBABOE  on   ClBCUMSTANTIAI,  EVIDENCE. 

In  a  prosecution  for  homicide  resulting  in 
conviction  of  murder,  held  the  court  was  justi- 
fied in  not  charging  the  law  of  circumstantial 
evidence. 

2.  Homicide    $=9263(3)  —  Mubdeb  —  Maucs 
AND  Dklibbbation  —  SnmciBNOT  OF  Evi- 
dence. 
Evidence  as  to  malice  and  deliberation  held 
to  justify  conviction  of  murder. 

Appeal  from  District  Court,  Bexar  Coun- 
ty; S.  O.  Tayloe,  Judge. 

Xsabel  Castoreno  was  convicted  of  mur- 
der, and  he  appeals.    Judgment  affirmed. 


B.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  murder ;  his  punishment  being  as- 
sessed at  16  years'  confinement  in  the  peni- 
tentiary. 

[1,2]  No  bill  of  exceptions  w&s  reserved 
to  Uie  introduction  of  testimony.  There  is 
an  exception  to  the  failure  of  the  court  to 
charge  the  law  of  circumstantial  evidence. 
There  are  some  other  exceptions  the  force 
of  which  seem  to  be  that  there  was  no  mal- 
ice sbown  on  the  part  of  the  defendant  to- 
wards the  deceased.  These  are  rather  gen- 
eral and  baaed  upon  the  fact  that  the  testi- 
mony did  not  show  there  was  any  malice. 
We  are  of  opinion  that  t)ie  court  was  justi- 
fied in  charging  the  jury  as  it  did,  and  the 
facts  were  in  such  "juxtaposition"  with  the 
main  fact  that  it  was  not  necessary  to 
charge  upon  tbe  theory  of  circumstantial  evi- 
dence. The  stote's  evidence,  in  this  connec- 
tion, would  show  that  on  the  23d  of  Decem- 
ber, 1016,  in  a  saloon  owned  by  Slocum, 
were  several  men,  among  them  the  defend- 
ant. Tbe  witness  Koch  sat  on  a  barrel  in 
the  saloon.  There  came  a  discussion  between 
Slocum  and  a  Mexican  as  to  wbo  should  pay 
for  beer.  Three  of  the  Mexicans  went  out  of 
the  saloon,  and  one  of  tbeae  wbo  went  out 
was  defendant  Two  others  were  Caterino 
Castoreno,  appellant's  brother,  and  Dioniclo 
Soto.  QThere  remained  in  the  saloon  two 
Mexicans,  Refugio  Qonzales  and  a  Mexican 
by  the  name  of  Magarlto  Luna,  me  state's 
witness  Hardin  was  about  to  leave  the  sa- 
loon whm  he  turned  and  saw  Slocum,  the 
deceased,  standing  behind  tbe  bar  and  Luna 
in  fr(«t  of  it.  Luna  was  pulling  at  Slocum's 
sore  hand,  and  Slocum  slapped  him  in  tbe 
face,  and  in  doing  so  knocked  ofT  his  hat 
Slocum  picked  up  Luna's  hat  and  put  it  on 
Luna's  head,  and  went  behind  the  counter. 
Luna  reached  over  the  counter  and  grabbed 
Slocum's  hand,  and  Slocum  told  him  not  to 
do  8o;  that  it  was  quite  sore  from  a  cut  or 
dog  bite.  Something  more  was  said  between 
the  parties,  and  Slocum  said  to  Luna: 

"  'You  are  one  of  these  malo  hombres'  (bad 
men).  'Yes,  I  am,'  replieil  Luna ;  and  then  I 
heard  Mr.  Slocum  tell  this  Magarito  Luna  to 
get  out  of  the  saloon ;  that  he  did  not  want  his 
trade,  and  did  not  want  him  in  there.  Mr.  Slo- 
cum then  came  from  back  of  the  counter,  and 
this  man  Magarito  Luna  stood  near  the  saloon 
door  and  cursed  Mr.  Slocum.  Mr.  Slocum  rais- 
ed his  arm  to  strike  Magarito  Luna;  at  this 
time  Refugio  Gonzales  came  up  to  Mr.  Slocum 
as  Mr.  Slocum  struck  at  Magarito  Luna,  and 
as  he  did  so  Refugio  Gonzales  struck  Mr.  Slo- 
cum with  his  fist  somewhere  back  of  the  head. 
Magarito  Luna  and  Mr.  Slocum  stumbled  out 
of  the  saloon  door,  and  Refugio  Qonzales  follow- 
ed Mr.  Slocum." 

Witness  ran  out  of  the  saloon  and  follow- 
ed Mr.  Slocum  about  30  or  40  feet  away  from 
the  saloon.  Witness  saw  Luna  on  top  of 
Slocum's  back,  with  his  arm  underneath  SIo- 
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turn's  cbln.  The  defendant  and  bis  brother 
were  holding  Slocum's  right  arm,  and  Soto 
was  holding  his  left  arm.  Witness  pulled 
the  Mexicans  off,  and  then  Slocum  started 
to  his  grocery  store,  where  his  wife  was. 
Slocum  entered  the  store  and  said  to  Us 
vrlte:  "Mama,  I  am  cut,  and  cut  bad;"  then 
sank  to  the  floor,  and  In  three  minutes  was 
Jead.  On  cross-examination  he  says  he  saw 
this  bunch  of  Mexicans  around  Slocum.  The 
defendant  was  holding  Slocum's  right  arm 
and  his  brother  Caterlno  also,  and  Dinlclo 
Soto  had  hold  of  Slocum's  left  arm.  Wit- 
ness pulled  the  Mexicans  away,  defendant 
being  one  of  them,  and  the  little  Mexican 
Luna  was  on  Slocum's  back,  with  his  arm 
under  Slocum's  chin.  It  was  also  stated  In 
this  connection  that  Immediately  upon  the 
separation  of  the  parties,  as  above  indicated, 
when  Slocum  started  in  thie  saloon  one 
Mexican  said,  "Vamonos  pronto,"  which 
translated  means  "Let's  go  quick,"  and  also 
said,  "Subite  al  vagon,"  that  Is,  "Get  In  the 
wagon,"  in  which  these  Mexicans  drove  off. 
They  went  away  at  a  rapid  rate. 

The  witness  Koch  testified  practically  as 
did  the  other  witness,  and  that  when  they 
went  out  of  the  saloon  Slocum  stumbled  and 
Refugio  Gonzales  hit  him.  The  other  Mexi- 
cans went  out  of  the  saloon  at  the  same 
time.  -Slocum  and  Luna  were  outside.  Wit- 
ness ran  out  of  the  saloon  some  30  or  40 
feet,  and  saw  a  bunch  of  Mexicans  hitting 
Slocum,  and  defendant  was  among  them,  and 
heard  Slocum  say,  'Take  that  knife  out  of 
my  back."  The  little  Mexican  Luna  was  on 
Slocum's  back.  The  witness  says  it  was 
dark;  that  the  lights  were  on  while  he  was  in 
the  saloon.  Mr.  Hardin,  the  former  witness, 
pulled  the  Mexicans  away  from  Slocum,  and 
as  Slocum  started  back  to  the  saloon  he 
beard  one  of  the  Mexicans  say,  "Yamonos 
pronto;  subite  el  vagon,"  which  translated 
Is,  "Let's  go  quick ;  get  in  the  wagon."  Mr. 
Hardin  pulled  them  off;  the  defendant  and 
his  brother  had  hold  of  Slocum,  so  did  Dion- 
ioio  Soto  have  hold  of  Slocum's  arm.  This  Is 
the  substance  of  the  state's  case. 

This  is  In  some  respects  contradicted  by 
the  defendant's  testimony.  The  serious  ques- 
tion in  the  case,  to  the  mind  of  the  writer, 
is  whether  or  not  the  circumstances  environ- 
ing this  difficulty  were  such  as  to  elevate  It 
above  manslaughter,  but  taking  the  state's 
case  as  above  detailed,  we  are  of  opinion  that 
the  Jury  was  Justified  In  finding  that  there 
was  murder  In  the  case;  that  Is,  that  the 
stabbing  and  all  the  environments  show  mal- 
ice and  deliberation  In  the  killing  beyond  the 
question  of  sudden  passion  from  adequate 
cause.  The  weapon  used  was  a  knife.  What 
character  of  knife  is  not  shown,  and  did  not 
seem  to  enter  particularly  into  the  trial  of 
the  case,  but  the  evidence  shows  It  was  a 
large  knife  becau.se  It  went  In  far  enough  to 
kill   the   man   suddenly,   and   the   evidence 


stiowB  that  the  wound  was  at  least  S  Inches 
in  depth,  a  stab  In  character. 

Under  the  facts  detailed  we  would  hardly 
feel  Justified  In  disturbing  the  verdict,  and 
the  Judgment  Is  therefore  aflOrmed. 


THOMAS  V.  STATE.    (No.  4803.) 

(Gonrt  of  Criminal  Apnoals  of  Texas.    Jan.  23, 
1918.)      • 

Homicide  «=»234(7)  —  SurFicixKcr  or  Evi- 
dence. 
Circumstantial   evidence   htid   sufficient   to 
sustain  the  conviction  of  murder  of  defendant'* 
father. 

■Appeal  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Frank  Thomas,  Jr.,  was  convicted,  and  ap- 
peals.   Affirmed. 

E.  B.  Hendricks,  Asst.  Atty.  Gm.,  for  the 
State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  the  murder  of  his  father,  and  bis 
ponisbment  assessed  at  89  years  In  tbe  peni- 
tentiary. 

The  sole  question  for  determination  is 
whether  or  not  tbe  evidence  was  sufficient  to 
sustain  the  verdict. 

Appellant  himself  testified  and  denied  sub- 
stantially every  incriminating  circumstance 
which  bad  been  testified  to  by  the  various 
witnesses  against  him.  In  many  Instances 
he  said  that  where  the  several  witnesses  had 
testified  to  Incriminating  facts  against  him 
that  they  bad  lied.  Every  witness  agamst 
him  was  apparently,  if  not  really,  a  disin- 
terested and  unprejudiced  witness.  How- 
ever, their  credibility  was  a  question  for  the 
Jury  and  the  lower  court  to  determine  It  Is 
clear  that  by  tbe  verdict  and  Judgment  they 
believed  the  witnesses  against  him,  and  did 
not  believe  blm  on  the  controverted  points. 
The  evidence  of  bis  guilt  was  wholly  cir- 
cumstantial. The  court  so  told  the  Jury,  and 
gave  a  correct  charge  thereon,  and  submit- 
ted every  issue  in  the  case  by  an  apt  charge. 
No  complaint  was  made  to  the  charge  'of  the 
court  In  any  particular. 

It  Is  not  deemed  necessary  to  give  every 
Item  of  the  testimony  tending  to  show  ap- 
pellant's guilt  Only  a  brief  summary  of  the 
material  facts  established  by  the  evidence 
will  be  given. 

On  the  night  of  December  27,  1917,  be- 
tween about  1  and  2  o'clock  appellant's  fa- 
ther was  brutally  murdered  while  lu  bed 
asleep.  Tbe  instrument  used  was  the  de- 
ceased's own  axe,  which  was  found  in  his 
house  with  blood  on  It.  Deceased,  with  It, 
had  been  chopped  in  the  head,  one  arm  al- 
most severed  from  his  body,  and  one  cat  In 
his  breast,  the  latter  wound  so  deep  as  to 
perhaps  go  to  the  back.  If  not  fhroogh. 
These  wounds  cansed  Instant  death. 
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By  hla  own  testimony  apiwllant  showed 
tbat  he  had  gotten  ont  of  the  penitentiary  on 
May  23,  1916,  and  at  once  went  to  bis  fa- 
ther's, who  was  living  on  a  farm  in  Ellis 
county  about  three  miles  from  the  town  of 
Alsdorf.  He  had  no  means,  and  by  bis  own 
testimony  gambling  seems  to  have  been  his 
bosineas.  He  had  been  living  at  his  father's, 
or  making  it  bis  headquarters,  and  for  some 
time  and  up  to  the  morning  of  the  day  when 
deceased  was  murdered  that  night  a  certain 
negro  woman  had  been  living  at  his  father's 
for  some  weeks.  Appellant  had  been  keeping 
her  there.  Several  witnesses  testified  that 
at  dlfTerent  times,  shortly  before  the  murder, 
he  bad  tried,  sometimes  with  success,  and  at 
other  times  without,  to  get  money  from  his 
father.  They  also  testified  that  his  father 
along  about  this  time  repeatedly  Insisted  to 
at^ellant  that  he  should  go  to  work,  and 
lliat  appellant  failed  or  refused  to  do  so. 
They  testified  also  that  his  father  repeatedly 
demanded  that  he  and  said  woman  too  should 
go  to  work  or  leave  his  place,  and  finally  at 
his  insistence  appellant  and  said  woman  did 
leave,  moving  on  the  morning  of  the  night 
deceased  was  murdered. 

Robert  Wbltten  had  lived  and  worked  for 
deceased  from  August  until  deceased  was 
murdered.    Among  other  things,  he  testified: 

"Defendant  and  his  father  did  not  get  along 
HO  welL  The  old  man  was  always  saying  that 
tbat  boy  would  get  Into  trouble,  ;|ust  laying 
around  there;  he  said  he  wanted  him  to  leave 
there;  he  wasn't  doing  anything  only  just  lay- 
ing around  there,  and  eating  up  his  grub  and 
feeding  that  woman  off  of  him.  I  heard  old 
man  £^ank  Thomas  tell  defendant  that  ha  want- 
ed him  to  move.  The  old  man  would  start  to 
talking  to  the  boy,  and  the  boy  would  get  np 
and  start  oft;  would  not  have  any  words  with 
the  old  man.  Defendant  said,  'I  am  going  down 
this  morning;  if  papa  don't  pay  me  he  is  go- 
ing to  have  nell."' 

He  further  swore  that  said  woman  cooked 
breakfast  on  the  morning  before  the  murder 
that  night,  and  that  when  she  came  back  in 
the  room  she  sat  down  and  appellant  sat  in 
her  lap,  and  said  to  her: 

"I  would  rather  see  yon  move  as  see  papa 
mistreat  you.  I  am  getting  damn  sore  of  the 
way  he  is  mistreating  me,  telling  all  the  people 
I  am  bating  him  out  of  his  money.  I  would 
rather  see  you  OMve." 

Tb^  both  did  move  from  deceased's  that 
morning.    He  further  swore: 

"I  heard  his  father  tell  him  he  wanted  him  to 
leave  there  lots  of  timea^  and  when -his  father 
would  say  anything  to  him,  he  would  stand  up 
and  look  at  him  and  would  go  on  off.  Defend- 
ant worked  regularly  for  a  while  there,  but  aft- 
er tbat  woman  moved  there  he  didn't  work  any, 
would  not  pick  any  cotton;  only  sometimes  ha 
would  go  in  the  fidd  and  pick  a  little;  would 
pick  about  a  hnndred  pounds  and  go  on  back  to 
the  boqsa  D^endant  and  this  woman  would 
not  won,  and  that  is  the  reason  old  man  £Vank 
Tbomaa  wanted  them  to  leave  there^  so  he  could 
get  somebody  else  in  the  room  so  they  could 
pick  the  cottmu  He  said  defendant  and  this 
woman  were  around  there,  wasn't  doing  him  no 
good,  and  eating  up  his  grub,  and  wasn^  picking 
any  cotton." 


He  also  swore  that  he  heard  deceased  tell 
said  woman  to  get  out,  and  further: 

"Defendant  would  be  kind  to  his  father  at 
times,  until  his  father  would  not  let  him  have  it, 
and  then  he  would  get  mad.  When  defendant 
would  get  mad  he  would  talk  about  it  He  said 
his  father  would  let  everybody  else  have  money; 
let  strangers  hare  it  quicker  than  him.  Defend- 
ant told  me  that.  Sometimes  he  told  his  father 
that" 

He  swore  a  week  or  so  before  the  murder: 
"I  heard  the  old  man  tell  defendant  lots  of 
times  to  move,  but  I  could  not  say  just  exactly 
when  he  would  tell  him  that.  Deceased  said, 
'I  want  you  all  to  get  away  from  here;  you 
won't  help  me  pick  cotton,  just  laying  around 
here— help  me  eat  np  my  grub— I  would  rather 
von  get  out  and  let  somebody  else  have  the 
house  that  would  help  pick  cotton;'"  that  said 
woman  was  present  on  that  occasion. 

Will  Jones  testified  that : 

A  short  time  before  the  murder  appellant 
came  to  him,  in  his  field  and  told  him  about 
how  his  father  had  been  treating  him,  and  that 
he  was  feeling  a  little  sore.  "He  had  done  got 
so  sore  until  he  didn't  feel  he  could  stand  it 
much  longer,  and  the  best  thing  he  could  do  was 
to  get  him  a  little  money  and  light  out,  because 
he  said  there  was  liable  to  be  some  trouble  if 
he  didn't  do  it.  *  *  *  If  I  don't  he  is  going 
to  have  hell  with  me;  that  Is  all  there  is  to  it" 

Sebe  Peterson  testified  that  he  had  stayed 
and  picked  cotton  at  deceased's  some  month 
or  two  shortly  before  the  killing ;  that  when 
deceased  would  get  after  appellant  about  not 
working,  "defendant  would  tell  his  father  he- 
didn't  want  to  work."  He  swore  that  about 
a  month  before  the  murder  "I  had  a  conver- 
sation with  defendant  one  morning  In  which 
he  just  told  me  tbat  be  was  awful  sore  at 
the  old  man.  He  told  me  he  was  going  to 
kUl  somebody  before  the  year  was  out" 

Ixelson  Thomas,  a  brother  of  deceased  who- 
lived  at  Groesbeck,  was  phoned  of  the  death 
of  the  (JcceAsed,  and  went  to  bis  funeral; 
that  while  there  he  met  appellant  and  had  a 
talk  with  him,  and  he  swore  that  appellant 
admitted  to  him  he  had  made  remarks  thai 
he  had  to  leave  there  or  he  was  going  to  kill 
his  father,  but  he  did  not  mean  it  Said  wit- 
ness Wbltten  further  swore  that  while  said 
woman  lived  at  deceased's  appellant  slept  in 
the  bed  with  her. 

It  was  shown  by  several  witnesses,  neigh- 
bors of  deceased,  that  some  two  or  three  of 
them  were  at  deceased's  with  him  and  said 
witness  Wbltten,  who  lived  there,  the  night 
before  deceased  was  killed ;  tbat  they  re- 
mained with  him  until  about  midnight,  when 
they  all  left  and  went  to  their  homes,  leav- 
ing only  deceased  and  Wbltten  there.  Some 
two  or  three  witnesses  swore  that  they  went 
from  a  certain  locality  on  one  side  from 
where  appellant  lived,  in  an  automobile,  from 
a  party  that  night.  Just  before  12  o'clock; 
that  some  short  distance  before  they  reached 
appellant's  house  they  passed  appellant  go- 
ing In  the  direction  of  his  father's ;  that  this 
was  about  one-fourth  mile  from  his  father's; 
they  all  Identified  appellant,  and  swore  that 
they  passed  him  at  this  point;  that  they 
went  on  beyond  deceased's  some  few  bun- 
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dred  yards,  where  one  of  the  party  who  was 
In  the  automobile  lived,  and  he  got  out. 

Whltten  further  swore  that  he  and  deceased 
went  to  bed  shortly  after  these  neighbors  left, 
deceased  sleeping  on  the  bed  and  he  on  the 
floor  on  a  pallet;  that  they  talked  awhile 
after  they  had  lain  down,  but  they  both  went 
to  sleep;  that  between  1  and  2  o'clock  he  was 
awakened  by  a  noise  in  the  room.    He  swore: 

"When  I  woke  up  I  heard  somethincr  go  just 
like  a  hotr,  like  when  you  strike  a  bog,  so  1  woke 
up  and  started  to  raise  up  on  my  pallet  I  laid 
there,  and  then  I  heard  a  lick  strike.  I  start- 
ed to  get  lip,  and  I  heard  a  'tong'  go  again,  and 
I  just  laid  there.  I  was  afraid  to  get  up.  I 
hoard  them  at  the  door,  and  then  I  beard  them 
strike  another  lick,  and  looked  to  me  like  some- 
body stood  there  a  little  bit  after  they  struck 
the  last  lick,  and  I  heard  them  tiptoe  to  the 
door.  I  could  hear  them  when  they  went  out 
and  jumped  off  of  the  front  porch  and  run  into 
some  bedsprings."  That  he  then  got  up,  struck 
a  light,  and  found  that  deceased  had  been  killed, 
and  the  axe  with  which  he  had  'been  killed. 
That  he  then  called  to  different  persons  over 
the  phone,  trying  to  get  them  to  come  there, 
and  aroused  several  persons,  among  them  an  offi- 
cer some  miles  distant,  who  later  came  to  the 
deceased's.  Not  much  hunting  for  tracks  was 
had  until  after  daylight  the  next  morning,  but 
persons  were  kept  away  from  the  locality  so 
as  to  avoid  other  tracks  being  made. 

Wtaitten  farther  swore: 

"Whoever  killed  deceased  jumped  off  of  the 
porch  and  ran  into  some  bedsprings.  I  did  not 
take  a  shoe  and  measure  those  tracks  to  see  if 
they  would  fit  certain  tracks,  but  Mr.  Uargus 
did,  and  I  saw  him  do  that.  He  took  little 
Frank's  shoe.  That  shoe  fit  that  track.  They 
traced  that  track  down  across  the  field,  cotton 
patch.  Mr.  Hargus  taken  a  stick  and  measured 
the  track,  and  then  came  back  and  measured  by 
the  shoe." 

Another  witness.  Will  Jones,  testified  that 
he  with  another  examined  some  tracks  that 
were  made  around  the  house  on  the  east  side 
next  to  the  kitchen,  where  a  numlier  of  old 
bed  springs  were;  that  they  traced  these 
tracks  across  the  field.  They  led  across  the 
field  towards  town,  and  they  were  fresh 
tracks.  It  was  shown  that  it  was  three  miles 
from  deceased's  house  to  the  town  of  Als- 
dorf  and  seven  miles  from  Alsdorf  to  the 
town  of  Rosser,  and  six  or  seven  miles 
straight  across  the  country  from  deceased's 
house  to  Rosser.  Several  witnesses  swore 
that  between  3  and  4  o'clock,  perhaps  about 
4,  api>ellant  appeared  afoot  at  a  negro  board- 
ing house,  knocked,  and  was  admitted,  went 
to  bed,  and  remained  there  until  after  break- 
fast the  next  morning.  The  distance  from  de- 
ceased's to  said  boarding  house  would  show 
that  appellant  could  have  reached  it  when  he 
did  after  committing  the  murder. 

The  evidence,  and  none  of  it,  points  to  any 
person,  other  than  appellant  as  the  person 
who  committed  the  murder.  It  all  taken  to- 
gether reasonably  excluded  the  idea  that  any 
other  than  appellant  killed  his  father.  The 
jury  saw  all  the  witnesses  and  appellant  when 
they  testified.  They  saw  their  manner  of  tes- 
tifying, and   were   the   exclusive   judges   of 


their  credibility.  A  fair,  experienced,  and 
learned  trial  judge  also  heard  all  the  evi- 
dence, and  saw  the  witnesses  when  testifying, 
^ey  found  appellant  to  be  the  guilty  party. 
The  evidence  was  sufficient  to  justify  their 
finding. 
The  judgment  will  therefore  be  affirmed. 


Ex  parte  PARR.    (No.  4851.) 

(Court  of  Criminal  Appeals  of  Texas.     Jan. 
16, 1918.) 

1.  MUNICIFAI.  C<»POBATIONS  «=:>114  —  ObOI- 

NANCES— Amendment  ob  Revival. 
Const,  art  3,  f  36,  providing  that  no  law 
shall  be  revived  or  amended  by  reference  to  its 
title,  but  that  in  such  case  the  act  revived  or 
the  section,  or  sections,  amended  shall  be  re- 
enacted  and  published  at  length,  does  not  apply 
to  the  enactment  of  municipal  ordinances. 

2.  Licenses  <8=>7(1)  —  Validitt  of  Obdi- 

NANCBB— NaTUKE  OF  LlOENBB. 

Under  Acts  33d  Leg.  c.  147  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  1096a  to  1096i), 
providing  that  cities  adopting  or  amending  their 
charters  under  that  act  shall  have  the  powers 
therein  enumerated.  Including  the  power  to  regu- 
late, inspect,  and  license  all  occupations  and 
charge  Ucense  and  inspection  fees  therefor,  a  city 
ordinance,  requiring  persons  operating  automo- 
biles for  hire  to  obtain  a  license  and  pay  a  li- 
cense fee,  was  not  invalid  as  imposing  an  unau- 
thorized occupation  tax,  but  was  a  valid  exer- 
cise of  the  police  power. 

3.  Municipal  Cobpobations  «cs>592(1)  —  Li- 
censes—Conflict  WITH  State  Law. 

A  municipal  ordinance,  requiring  persons 
operating  automobiles  for  hire  to  obtain  a  li- 
cense and  pay  a  license  fee,  was  not  in  conflict 
with  Acts  35th  Leg.  c.  190,  creating  the  state 
highway  department  and  assuming  control  of  the 
operation  of  motor  vehicles,  in  view  of  section 
25,  providing  that  its  provisions  shall  not  affect 
the  right  of  incorporated  cities  and  towns  to  li- 
cense and  regulate  the  use  of  motor  vehicles  for 
hire  in  such  corporation,  and  section  23  of  chap- 
ter 207  of  the  Thirty-Fifth  Legislature  reserving 
similar  authority  to  cities. 

4.  Licenses  «=5»7(3)— VALrorrr  of  Obdinano- 
E8— Un  ifobmity. 

It  was  not  an  improper. classification  to  pro- 
vide in  one  ordinance  for  the  licensing  of  jitneys 
operating  over  particular  routes,  and  in  another 
ordinance  for  the  licensing  of  service  cars  con- 
fined to  no  particular  route. 

5.  Licenses  ^926  —  Conditions  Imposed  — 
Indemnity  BoNDa 

A  requirement  of  an  ordinance,  licensing  the 
operation  of  automobiles  for  hire  that  appli- 
cants for  a  license  should  furnish  a  bond  or  in- 
demnity insurance  in  the  sum  of  $10,000  against 
injuries  to  persons  or  property  through  the  neg- 
ligent operation  of  such  automobiles,  was  not 
unreasonable  on  its  face. 

6.  Municipal  Cobporations  ®=b121  —  Obdi- 
NANCF.s— Right  to  Attack  Vai-iditt. 

One  charged  with  operating  an  automobile 
for  hire  without  a  license  in  violation  of  an  ordi- 
nance was  in  no  position  to  raise  the  question 
as  to  tlie  validity  of  the  ordinance  by  reason  of 
the  authority  therein  given  to  revoke  the  li- 
cense. 

7.  Licenses  *=»7(1)— Vaiioitt  of  Obdimaitc- 
Es— Revocation  or  Licbnsb.' 

An  ordinance  requiring  a  license  to  operate 
automobiles  for  hire  was  not  readered  invalid  by 
a  provision  therein  giving  authority  to  revoke 
the  license. 
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8.  HVNIdTAI.  COBPOBATIOirS  «s»6S(2>— Outi- 
NANCES— JtIDIOIAI.   STHPEBTISION. 

A  city  having  authority  to  pass  reasonable 
reKulations  governing  antomotfiles  operated  on 
its  streets  for  hire,  the  court  would  not  be  au- 
thorized to  declare  its  provisions  unreasonable, 
unless  it  clearly  appeared  that  they  were  so. 

Original  applicatton  by  A.  S.  Parr  for  a  writ 
of  babeas  corpus.    AppUcatl(«  dismissed. 

Chambers  ic  Watson,  of  San  Antonio,  for 
appellant.  B.  J.  McMillan,  City  Atty.,  of  San 
Antonio,  and  B.  B.  Hendricks,  Asst  Atty. 
Gen.,  for  the  State. 

MORROW,  J.  Tlie  city  of  San  Antonio  Is 
iucorporated  under  a  special  act  of  the  Leg- 
islature, subsequently  amended  under  the 
provisions  of  the  act  of  the  Thirty-Third  I-eg- 
islatiire,  p.  307,  known  as  the  Enabling  Act 
touching  the  so-called  (Home  Rule  Amend- 
ment to  the  Constitution,  which  act  Is  chap- 
ter 17,  tit  22,  Vernon-Sayles'  Civil  Statutes. 
The  charter  contains  numerous  provisions 
giving  broad  powers  touching  police  regula- 
tions, and  in  section  99  specific  authority  Is 
given  to  "regulate.  Inspect  and  license  all 
occupations  when  necessary  or  proper  for  the 
sood  order,  public  health,  public  safety  or 
general  regulation  of  the  dty,  and  charge 
Ucpnse  and  inspection  fees  therefor,  ahd  such 
fees  shall  not  be  construed  as  occupation 
taxes." 

The  act  of  the  Thirty-Third  Legislature, 
supra,  under  which  the  charter  was  amended, 
also  c<mtalns  provisions  defining  the  power  of 
cities  acting  thereunder,  among  which  provi- 
sions iB  the  following: 

"To  license,  operate  and  control  the  operation 
of  all  character  of  vehicles  nsing  the  public 
streets,  including  motorcycles^  automobiles  or 
like  venicles."  "To  regulate,  license  and  fix  the 
charges  of  fares  made  by  any  person  owning, 
operating  or  controlling  any  vehicle  of  any 
character  used  for  the"  purpose  of  carrying 
"passengers  for  hire." 

[1]  On  the  27th  of  Aagnst,  1917,  the  aty 
of  San  Antonio  passed  an  ordinance  requir- 
ing ail  persons  desiring  license  to  operate 
automobiles  for  hlia  to  make  written  appli- 
cation therefor,  pay  a  license  fee,  and  furnish 
bond  or  indemnity  Insarance  In  the  total  sum 
of  $10,600  against  injuries  to  persons  or  prop- 
erty through  the  negligent  operation  of  such 
automobiles  by  the  licensee  or  his  employ^. 
Relator  is  held  nnder  a  complaint  diarglng  a 
violation  of  the  provisions  of  this  ordinance, 
and  there  Is  filed  In  the  case  a  written  ad- 
mission by  the  relator  stating,  in  substance, 
that  be  was  engaged  In  operating  an  auto- 
mobile for  hire  upon  the  public  streets  of  San 
Antonio  without  complying  with  the  require- 
ments of  the  ordinance,  and  further  stipula- 
ting that  unless  the  ordinance  Is  void  his  re- 
straint was  legal.  He  seeks  his  discharge  up- 
<m  original  application  for  writ  of  habeas 
corpus  to  this  court,  making  various  conten- 
tions as  to  the  InvalidU?  of  the  ordinance, 
which  specifications  are  too  numerous  to  dis- 


cuss In  detail,  but  which,  in  the  main,  assert 
that  the  ordinance  Is  an  unanthorlsed  and  un- 
reasonable police  regulation.  Aside  from  the 
want  of  authority  to  pass  the  ordinance,  he 
complains  tliat  the  title  and  preamble  of  the 
ordinance  are  not  In  accord  with  article  3, 
i  36,  of  the  Constitution,  and  that  it  is  viola- 
tive of  that  artlde  In  its  reference  to  another 
ordinance.  This  contention  is  based  on  the 
Incorrect  assumption  that  the  article  of  the 
Constitution  menti(xied  controls  the  enact- 
ment of  ordinances.  Morris  v.  State,  62  Tex. 
728;  DlUon  on  Municipal  Corporations,  §S  72, 
677;  Craddock  v.  City  of  San  Antonio,  198 
S.    W.  634. 

[2,  3]  Particular  objection  is  made  to  the 
provision  of  the  ordinance  requiring  a  license 
fee,  upon  the  ground  that  It  Is  an  occupation 
tax,  and  further  that  It  is  In  conflict  with 
chapter  190  of  the  Acts  of  the  Thirty-Fifth 
Legislature,  p.  425,  creating  the  State  High- 
way Department,  and  assuming  control  of  the 
operation  of  motor  vehicles.  Touching  the 
point  that  the  license  fee  is  an  unauthorized 
occupation  tax,  we  refer  to  the  decision  of 
the  Supreme  Court  of  Texas  In  the  case  of 
Brown  v.  City  of  Galveston.  97  Tex.  17,  75  S. 
W.  488,  wherein  the  question  Involved  Is  de- 
termined contrary  to  the  view  of  relator. 
And  with  reference  to  the  conflict  with  the 
state  law,  it  appears  that  section  25  of  the 
act  mentioned  contains  the  following: 

"But  this  provision  shall  not  affect  the  right 
of  incorporated  cities  and  towns  to  license  and 
regulate  the  use  of  motor  vehicles  for  hire  in 
such  corporation." 

Similar  authority  is  reserved  In  the  dty  In 
another  act  of  the  same  Legislature.  Chapter 
207,  p.  481,  I  23.  When  granted  to  the  city 
government  by  the  lawmaking  power  of  the 
state,  the  license  and  reasonable  regulation  of 
vehicles  upon  the  streets  Is.  a  valid  exercise 
of  the  police  power.  28  Qyc.  731 ;  dllon  on 
Mun.  Corp.  g  1166;  Lawson  v.  Connolly,  175 
Mich.  876,  141  N.  W.  623,  46  L.  R.  A.  (N.  S.) 
1152. 

Numerous  Instances  of  the  exercise  of  this 
power  upon  various  kinds  of  vehicles  are  to 
be  found  in  the  reports.  As  to  Its  operation 
upon  stages,  see  28  Cyc.  765;  omnibuses,  28 
Cyc.  731,  910;  vehicles  carrying  advertise- 
ments, i'lfth  Ave.  Coach  Co.  v.  New  York, 
221  U.  S.  467,  31  Sup.  Ct.  709,  55  L.  Ed.  815; 
hacks,  Kissinger  v.  Hay,  52  Tex.  Civ.  App. 
205,  113  S.  W,  1005;  Ex  parte  Battls,  40  Tex. 
Or.  R.  112,  48  S.  W.  513,  43  L.  R.  A.  86;i,  76 
Am.  St.  Rep.  708;  market  wagons,  Wade  v. 
Nnnnelly,  19  Tex.  av.  App.  256,  46  S.  W.  668; 
carriages,  Veneman  v.  Jones,  118  Ind.  41,  20 
N.  E.  644,  10  Am.  St  Rep..  100;  Combs  v. 
liakewood,  68  N.  J.  Law,  582,  53  Atl.  697; 
Ex  parte  Vance,  42  Tex.  Cr.  R.  619,  62  S.  W. 
568;  wagons,  State  v.  Boardman,  93  Mo.  73, 
44  Atl.  118,  46  L.  R.  A.  750;  automobiles. 
Commonwealth  v.  Boyd,  188  Mass.  79, 74  N.  E. 
255, 108  Am.  St  Rep.  464.  The  Talldlty  of  or- 
dinances requiring  license  of  vehicles  has  of- 
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taibeen  upheld.  Tomlinson  t.  Indianapolis, 
144  Ind.  142,  43  N.  R  9,  36  L.  R.  A.  413; 
Ctertslde  v.  East  St  Louis,  43  111.  47 ;  St.  Lou- 
is T.  Green,  70  Mo.  562 ;  Commonwealtb  t. 
Stodder,  2  Cush.  (Mass.)  562,  48  Am.  Dec.  679, 
in  connection  with  which  see  notes  under 
American  Decisions,  Tol.  7,  p.  454,  and  cases 
cited;  Ex  parte  Ck>unts,  39  Ner.  61,  153  Pac. 
93;  Memphis  t.  State,  133  Tenn.  83, 179  S.  W. 
631,  L.  B.  A.  1916B,  and  note  citing  cases,  p. 
1157.  Ann.  Cas.  1917C,  1056. 

[4,  f  ]  It  appears  that  the  ordinances  of  San 
Antonio  have  regulations  similar  to  those  con- 
tained in  the  ordinance  in  question  with  ref- 
erence to  all  automobiles  operated  for  hire. 
Jitneys  operating  confined  to  particular  routes 
in  one  ordinance,  and  service  cars  confined  to 
no  particular  route  in  another.  There  is 
nothing  pointed  out  which  indicates  an  im- 
proper classification.  Ruling  Case  Law  vol.  6, 
p.  397,  and  notes  under  sections  393  and  395. 
The  requirement  that  persons  operating  mo- 
tor vehicles  upon  the  street  for  liire  furnish 
security  to  indemnify  persons  suffering  injury 
by  reason  of  the  misuse  of  the  license  to  use 
the  streets  through  his  negligent  conduct  of 
his  business  has  been  approved  in  a  number 
of  instances.  Ex  parte  Cardinal,  170  Cal.  519, 
150  Pac.  348,  L.  B.  A.  1915F,  p.  850,  and  cases 
cited  in  note;  Memphis  ▼.  State,  133  Tenn.  83, 
179  8.  W.  631,  L.  B.  A.  1916B,  1168,  Ann. 
Cas.  1917C,  1056,  and  cases  cited  in  opinion 
and  note;  Willis  v.  Smith,  121  Ark.  606,  182 
S.  W.  275;  i-a  Blanc  v.  New  Orleans,  138  La. 
243,  70  South.  212;  EMcliey  v.  Davis,  76  W.  Va. 
576,  85  S.  B.  781,  L.  B.  A.  1915F,  841;  wherein 
the  following  authorities  are  quoted: 

"A  distinction  must  l>e  made  between  the 
general  use.  which  all  the  public  are  permitted 
to  make  of  the  streets  for  ordinary  purposes, 
and  tlie  special  and  peculiar  use,  which  is  made 
by  classes  of  persons  in  the  pursuit  of  their 
occupation  or  business,  such  as  hackmen,  driv- 
ers of  express  wagons,  omnibuses,  etc.  Tiede- 
man.  Man.  Corp.  §  299. 

"The  rule  must  be  considered  settled  that  no 
person  can  acquire  a  right  to  make  a  special  or 
exceptional  use  of  a  public  highway,  not  com- 
mon to  aU  the  citizens  of  the  state,  except  by 
grant  from  the  sovereign  power.  Jersey  City 
Gas  Co.  V.  Dwight.  29  N.  J.  Eq.  242;  Mc- 
Quillin,  Mun.  Corp.  1620.    •    •    • 

"  'The  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States  does  not  destroy  the 
power  of  the  states  to  enact  police  regulations 
as  to  the  subjects  within  their  control,  •  •  • 
and  does  not  have  the  effect  of  creating  a  par- 
ticular and  personal  right  in  the  citizen  to  use 
public  property  in  defiance  of  the  Constitution 
and  laws  of  the  state*  Davis  v.  Massachusetts, 
167  V.  S.  43,  47,  42  L.  Ed.  71,  17  Sup.  Ct. 
731,  733." 

[1, 7]  The  suggestion  that  the  ordinance 
Is  void  by  reason  of  the  authority  therein 
given  to  revoke  the  license  might  be  met  with 
the  view  that  relator,  not  complaining  of  the 
revocation  of  the  license,  is  not  in  position  to 
raise  the  question.  Kissinger  v.  Hay,  113 
S.  W.  1008.  Granting  that  we  are  called  up- 
on to  pass  xipon  the  point,  we  think  it  is  not 
well  taken.    Fischer  ▼.  St.  Louis,  194  U.  S. 


361,  24  Sup.  Ct  673,  48  L.  Ed.  1018;  Davis 
V.  Massachusetts,  167  U.  S.  43,  17  Sup.  Ct. 
731,  42  L.  Ed.  31 ;  Wilson  v.  Eureka,  173  D. 
S.  317,  19  Sup.  Ct.  317,  43  L.  Ed.  605. 

[I]  The  city  of  San  Antonio  liaving  author- 
ity to  pass  reasonable  regulations  governing 
automobiles  operated  upon  Its  streets  for 
hire,  we  would  not  be  authorized  to  declare 
its  provisions  unreasonable  unless  it  clearly 
appeared  that  they  were  so.  Ex  parte  Vance, 
42  Tex.  Or.  B.  623,  62  S.  W.  568 ;  EJx  parte 
Battis,  40  Tex.  Or.  B.  112,  48  S.  W.  513,  43 
L.  R.  A.  863,  76  Am.  St  B^.  708;  Buling 
Case  Law,  vol.  6,  p.  244,  and  cases  cited  in 
notes.  We  discern  nothing  in  the  i;)demnity 
obligation  required  which  would  condemn  the 
ordinance  as  unreasonable.  It  creates  no 
liability  against  the  operators  of  automobiles 
for  hire,  but  simply  provides  a  limited  se- 
curity for  ttie  satisfaction  of  liabilities  that 
may  be  incurred  by  the  negUgence  of  the 
licensee  or  those  operating  the  automobile 
for  him.  The  tendency  of  such  a  provision 
manifestly  is  to  protect  the  citizens  of  the 
city  using  the  streets  in  the  ordinary  way  by 
stimulating  caution  on  the  part  of  those  op- 
erating the  vehicle.  The  cases  dted  above 
are  mainly  from  other  states.  They  are  not 
different  in  principle,  however,  from  those  in 
our  own  state  construing  ordinances  regulat- 
ing Jitneys,  among  which  are  Greene  v.  Oitj- 
of  San  Antonio,  178  S.  W.  7 ;  Peters  t.  City 
of  San  Ant(Hilo,  195  S.  W.  989 ;  Auto  Transit 
Co.  V.  Ft  Worth,  182  S.  W.  685;  Ex  parte 
Bogle,  179  «.  W.  1193 ;  Ex  parte  SulUvan.  77 
Tex.  Cr.  R.  72,  178  S.  W.  637,  In  these  cases 
the  ordinances  have  been  upheld.  The  dis- 
senting opinion  in  Ex  parte  Sullivan  is  ap- 
parently based  upon  evidence  showing  a 
state  of  facts  somewhat  different  from  that 
involved  in  the  present  record.  In  the  instant 
case  there  are  no*fact8  shown  indicating  that 
there  is  an  unfair  classification.  All  motor 
■vehicles  operated  for  hire  are,  as  above 
stated,  under  similar  regulations  in  the  dty 
of  San  Antonio.  Nor  is  it  apparent  from 
the  record  that  the  license  fee  is  unduly  on- 
erous, nor  that  the  requirement  of  indem- 
nity is  so  difficult  to  comply  with  as  to  be  un- 
reaaonaUe,  nor  that  the  terms  of  the  indem- 
nity are  not  reasonable.  The  presumption 
that  they  are  reasonable  is  not  rebutted  up- 
on the  face  of  the  ordinance,  nor  by  evidence 
attacking  it  In  fact,  there  is  only  plead- 
ing, but  no  evidence.  E>x  parte  Clark,  198  ts. 
W.  955,  and  cases  cited.  The  agreement  filed 
sets  out  no  ftict  except  that  tlie  relator  is 
operating  bis  service  car  for  hire  in  defiance 
of  the  ordinance  on  the  theory  that  it  is  void 
on  ite  face.  It  was  held  valid  in  Craddock 
V.  City  of  San  Antonio,  198  S.  W.  634,  In  a 
lucid  opinion  written  by  Chief  Justice  Fly. 
The  inaccuracy  of  his  conclusion  is  not  ap- 
parent 

The  application  for  writ  of  liabeas  corptis 
la  dismissed. 
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WAUiAOE  T.  STATE.    (No.  483Z) 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  23. 
1918.) 

1.  Homicide  «=>305— Instruction  —  Subuis- 
sioN  or  loAw  or  Pmncipai,s. 

In  a  prosecntion  for  murder,  deceased  hav- 
inK  been  engaxed  in  a  difficult;  with  defendant's 
fatiier  and  brother,  the  evidence,  sot  suggesting 
the  idea  of  conspiracy,  and  not  suggestinp;  that 
defendant  aided  or  acted  with  his  father  and 
brother  nnder  circumstances  which  would  ren- 
der him  responsible  for  thpir  acta  or  that  of  ei- 
ther of  them  in  stabbing  deceased,  did  not  aa- 
rhorizc  submission  of  the  law  of  principals. 

2.  Homicide  «=»30(1)— Guilt  as  PrinctpaIt- 
KiLLiNo  Independent  of  Defendant. 

Defendant  was  not  responsible  for  the  death 
of  decedent,  stabbed  either  by  defendant's  father 
or  by  his  brother,  acting  independently  of  de- 
fendant, there  being  no  conspiracy  between  de- 
fendant and  his  father  or  brother,  and  he  not 
having  known  their  intention  and  aided  them. 

3.  CBivniAi.  liAW  «=»419,  420(6)— Evidence— 
Hkabsat. 

In  a  prosecution  for  murder,  conversations 
between  deceased  and  his  father  or  mother,  after 
he  went  home  after  he  had  been  stabbed,  as  to 
who  bad  done  the  stabbing,  were  inadmissible  as 
hearsay. 

4.  Gbiminai.  LiAW  «=>366(6)— Evidence— Res 
Gest^. 

ConversationB  to  which  deceased  was  a  pai^ 
ty.  which  took  place  after  he  had  reached  his 
home,  he  having  dropped  into  a  saloon  on  his 
way  there  from  the  scene  of  the  affray,  apd 
having  stopped  at  his  father's  store  and  told  him 
about  the  difficulty,  were  not  res  gests,  being 
merely  relations  of  facts  after  the  condition  of 
mind  had  passed  which  is  the  basis  for  the  ad- 
oiission  of  statements  under  the  rule  of  res 
gestce. 

5.  Homicide  «=9203(1)  —  Bvidibnce  —  Dtinq 
Declarations. 

Deceased's  dying  declarations  are  inadmis- 
sible in  the  absence  of  predicate  laid  by  proof 
of  decedent's  consciousness  of  impending  death. 

6.  Crdunai.    Law    <s=3838(4,  5)— Evidence— 
BtisiNESs  Transactions. 

Testimony  of  a  merchant,  father  of  deceas- 
ed, as  to  the  details  of  his  business  transactions 
with  defendant's  father,  are  inadmissible,  though 
the  difficulty  between  defendant's  father,  broth- 
er, defendant,  and  deceased,  in  which  the  stab- 
bing occurred,  began  over  a  dispute  as  to  de- 
fendant's fathers  indebtedness  to  decedent's  fa- 
ther. 

7.  CRIKINJlI.    LtAW     «=»338(4,  (9— EVIOBNOB— 

Indebtedness. 

The  fact  that  defendant's  bill  at  decedent's 
father's  store  was  unsatisfied  at  the  time  of 
trial  is  inadmissible. 

8.  Cbiminai.  Law  «=»338(4, 5)— Evidence. 

The  fact  that  decedents  lodge  dues  were 
paid  by  a  member  of  his  family  after  he  was 
injured  is  inadmissible. 

9.  Homicide  «s»174(l)— Evidence. 

The  facts  that  deceased's  father  met  defend- 
ent  on  the  street  some  time  after  the  difficulty, 
and  that  defendant  drew  a  knife,  and  looked 
diggers  at  him,  and  appeared  angry,  are  inad- 
mifiaiia. 

1(K.  Witnesses  «=»361ffi)— Impeachment— In- 
dictment—Proof  OF  Innocence. 
A  witness,  having^  been  discredited  by  proof 
of  indictment  for  perjury,  should  have  been  al- 
lowed to  explain  he  was  not  guilty  of  the 
charge. 


A];9eal  from  District  Court,  Bexar  Cktonty ; 
J.  T.  Sluder,  Judge. 

Wm.  R.  Wallace  was  convicted  of  man- 
slaughter, and  he  appeals.  Judgment  revers- 
ed, and  cause  remanded. 

W.  E.  Engel  and  Will  A.  Horriss,  both  of 
San  Antonio,  for  appellant  E.  B.  Hendricks, 
Asst  Atty.  Gen.,  for  the  Stata 

HORROW,  X  Appellant,  under  Indictment 
for  murder  of  John  Massey,  was  convicted  of 
mBn.slaughter.  His  father,  J.  H.  Wallace, 
and  his  brother,  T.  D.  Wallace,  were  charged 
with  the  same  offense  under  separate  indict- 
ments. The  father,  J.  H.  Wallace,  a  man 
about  65  or  70  years  of  age,  was  indebted  to 
the  father  of  deceased  who  was  a  merchant. 
The  account  was  some  $7  or  $8,  J.  H.  Wal- 
lace and  a  witness  by  the  name  of  McGlnnls 
were  on  the  street  in  front  of  a  salo<»i  owned 
by  a  witness  by  the  name  of  Booth,  and  were 
engaged  In  f.  conversation  aboat  tb^r  own 
business  affairs.  Deceased  approached  J.  H. 
Wallace  while  thus  engaged  In  regard  to  the 
collection  of  the  account  mentioned,  and  a  dif- 
ficulty ensued  between  them.  In  which  the 
deceased  struck  J.  H.  Wallace  several  tlftes, 
bruising  his  face,  and  knocking  him  down. 
Soon  after  the  fight  began  appellant  and  his 
brother,  T.  D.  Wallace,  who  at  the  time 
were  In  the  saloon  with  a  friend  drinking  a 
glass  of  beer,  msbed  out  on  the  street  where 
the  difficulty  was  taking  place.  About  the 
same  time  other  pet^lei  who  were  In  the  sa- 
loon also  came  out. 

The  eyewitnesses  who  were  Introduced  by 
the  state  described  the  occurrence,  and  from 
their  testimony  we  gather  that  after  the  old 
man  had  been  knocked  down  he  got  up  and 
approached  the  deceased,  who  walked  back- 
ward towards  the  other  side  of  the  street 
The  evidence  Is  conflicting  as  to  which  of  the 
sons  got  out  of  the  saloon  first  though  it  in- 
dicates that  the  brother  of  the  appellant 
reached  the  deceased  first  and  on  his  taking 
hold  of  deceased  was  struck  by  him. 

The  saloon  keeper.  Booth,  said  that  be  saw 
one  of  the  Wallaces  strike  the  deceased  in 
the  stomach ;  that  he  could  not  say  which 
one  did  It;  that  he  thought  It  was  one  of 
the  b(^s,  and  the  blow  was  In  the  nature  of 
a  thrust  with  the  right  hand  Just  below  the 
navel;  that  ho  could  not  swear  that  appel- 
lant took  any  part  in  the  difficulty ;  that  he 
recollected  that  the  old  gentleman  was  out  in 
the  street,  and  both  of  the  boys  wei-e  out 
there — one  went,  then  the  other,  but  he  was 
unable  to  say  which  went  first  The  several 
other  witnesses  for  the  state  related  the  mat- 
ter la  substantially  the  same  way  as  the 
witness  Booth. 

The  deceased,  after  the  difficulty,  went  to 
his  father's  store  some  two  or  three  blocks 
away,  and  replying  to  an  inquiry  said:  "I 
am  stabbed;  I  was  stalled  by  the  Wallaces." 
He  said  T.  D.  put  the  knife  In  him.    (T.  D. 
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is  a  brother  of  defendant)  The  mother  of  de- 
ceased testified  to  a  conversation,  bad  with 
him  after  he  reached  home,  in  which  deceas- 
ed said:  "Mamma,  I  have  been  cut.  The 
Wallaces  done  it"  I  said,  "Which  one?"  and 
he  said,  "T.  D."  McGlnnls,  an  eyewitnees 
for  the  defendant  was  present  at  the  l>egiu- 
ning  of  the  difflculty ;  saw  deceased  strike 
old  man  Wallace  and  break  the  skin  on  his 
nose  and  head.  He  recovered  and  went  at 
Massey.  "The  next  one  out  was  T.  D.  Wal- 
lace. He  grabbed  hold  of  Massey  and  jerked 
him  around,  and  Massey  hit  him  on  the  head, 
and  it  staggered  Wallace.  They  kept  fight- 
ing, and  the  next  I  noticed  was  be  knocked 
the  old  gentleman  down  In  the  street  on  his 
hands  and  knees.  At  that  time  I  think  every- 
body in  the  saloon  was  out,  six  or  eight  men. 
Massey  struck  first;  he  jerked  his  coat  off 
and  threw  it  on  the  sidewalk.  Mr.  J.  H. 
Wallace  was  bleeding ;  the  blood  was  running 
down  his  face  and  collar.  I  don't  think  the 
whole  thing  lasted  over  a  minute  or  so.  I 
don't  think  defendant  ever  got  near  enough  to 
be  hit  or  hit  I  don't  think  he  got  nearer  than 
six  or  eight  feet.  I  think  he  had  a  bad  foot. 
MaAey  was  backing  oft  across  the  street,  T. 
D.  Wallace  and  J.  H.  Wallace  were  going  in 
the  direction  that  he  was  backing,  and  Wil- 
liam Wallace  was  going  there  too.  The  three 
Wallaces  were  about  eight  feet  from  him.  I 
did  not  see  a  knife  in  anybody's  hand ;  don't 
l»elleve  William  Wallace  ever  got  close  enough 
to  strike  Mr.  Massey;  don't  believe  Mr.  Mas- 
sey ever  struck  him." 

The  defendant  testified  that  he  was  lame, 
using  a  crutch;  that  when  the  fight  began 
his  brother  ran  out  towards  where  his  fa- 
ther and  deceased  were,  and  took  hold  of 
deceased;  that  he  was  retarded  by  the  con- 
dition of  his  foot;  that  while  out  in  the 
street  he  saw  Massey  strike  his  father  and 
knock  "him  to  his  knees,  face  forward ;  that 
he  reached  to  help  his  father,  but  he  got  up 
before  appellant  got  hold  of  him ;  that  for  the 
moment  his  attention  was  not  directed  to 
Massey,  and  when  he  looked  up  the  latter 
was  going  up  the  street,  and  he  took  hold  of 
his  father's  arm  and  said,  "What  is  all  this 
troubley  Noticing  at  the  time  that  his  fa- 
ther had  a  knife  in  his  hand,  appellanf  said, 
"What  on  earth  are  you  doing  with  that 
knife?"  to  which  his  father  replied,  "He  will 
tell  you."  The  brother  walked  up  about  that 
time,  and  they  went  into  the  saloon  and 
washed  the  blood  from  the  face  of  the  father 
and  brother.  Appellant  claimed  that  he  nev- 
er struck  Massey,  and  did  not  get  into  the 
fight,  and  was  never  closer  than  fifteen  feet 
to  deceased ;  that  the  nearest  he  came  to  him 
was  when  he  endeavored  to  pick  up  his  fa- 
ther in  the  middle  of  the  street,  and  Massey 
went  off. 

The  court  submitted  the  issues  of  murder, 
self-defense,  defense  of  another,  and  the  law 
of  principals. 

[1,2]  Assuming  that  there  is  sufildent  ev- 


idence to  sbow  that  appellant  engaged  in  the 
difficulty,  or  to  raise  the  issoe  justifying  that 
conclusion,  we  do  not  think  it  authorized  sub- 
mission of  the  law  of  principals.  From  the 
case  of  Benber  v.  State,  43  Tex.  Cr.  B.  347, 
65  S.  W.  1102,  the  law  of  principals  is  suc- 
cinctly stated  as  follows: 

"Where  there  la  no  conspiracy  to  commit  an 
offense,  yet  it  is  committed  by  one,  and  another 
is  present,  and  knows  the  intention  of  the  oth- 
ers, and  by  words  or  acts  aids  the  persons  en- 
caged, be  is  guilty  with  them  to  the  extent  of 
his  knowledge,  or  for  the  reasonable  conse* 
qnence  of  the  acts  aided." 

The  evidence  does  not  suggest  the  idea  of 
conspiracy.  Nor  does  It,  we  think,  suggest 
that  appellant  aided  or  acted  with  them  un- 
der circumstances  which  would  render  him 
responsible  for  their  acts  or  that  of  either 
of  them  in  stabMng  deceased.  Cases  illus- 
trating this  view  are  collated  In  Pizana  v. 
State,  193  S.  W.  673.  The  difflculty  does 
not  appear  to  have  been  anticipated.  Appel- 
lant's connection  with  it  arose  during  its 
progress;  no  witness  testified  In  specific 
terms  that  appellant  struck  the  deceased. 
Deceased  claimed  that  he  was  stabbed  by  ap- 
pellant's brother.  Other  testimony  indicates 
that  the  father  did  so,  and  he  was  in  posses- 
sion of  the  knifQ  after  the  fight  Whether 
stabbed  by  the  father  or  brother,  it  seems 
to  have  been  an  independent  act  and  not  one 
for  which  appellant  would  be  responsible  as 
a  principal. 

[3]  The  conversation  between  the  deoea.s- 
ed  and  his  father  and  mother  which  took 
place  after  the  deceased  went  to  his  home 
was,  we  think,  inadmissible  because  it  was 
hearsay. 

W  After  the  difficulty,  and  after  the  de- 
ceased received  the  wound,  the  deceased  aft- 
er walking  two  blocks  went  into  a  saloon 
and  asked  a  witness  to  go  and  get  his  coat 
and  hat  He  had  his  hand  over  his  stomach 
at  the  time,  but  did  not  mention  the  wound. 
Witness  told  him  he  did  not  have  time  to 
oblige  him,  and  deceased  went  on  home.  On 
bis  way  home  he  stopped  at  his  father's  store, 
which  Is  three  blocks  from  where  the  difflculty 
occurred,  and  had  some  conversation'  with 
him,  telling  him  about  how  the  difficulty  came 
up,  and  that  he  was  stabbed.  He  then  on  the 
suggestion  of  his  father  went  to  the  house, 
met  his  mother,  and  told  his  father  to  phone 
for  a  doctor,  after  which  he  got  into  an  au- 
tomobile and  went  to  the  hospital.  Before 
going  to  the  hospital  he  asked  a  friend  to 
make  him  a  cigarette;  he  was  undressed. 
A  witness  testified  that  he  was  very  calm; 
that  be  wanted  to  shield  his  mother,  and  did 
not  want  her  to  know  how  bad  he  was  cut 
He  made  a  suggestion  that  his  lodge  dues 
touching  his  life  Insurance  be  paid  before 
midnight,  as  he  had  neglected  to  pay  them, 
and  said  he  did  not  know  what  was  going  to 
happen  to  him.  We  do  not  think  these  con- 
versations, taking  place  after  deceased  reach- 
ed bis  home,  are  res  gestae.    They  were  mere 
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relation  of  facts  taking  place  after  tbe  con- 
dition of  tlie  mind,  which  is  the  basis  for  tbe 
admlasion  of  the  atatements  under  tbe  rule 
of  res  gestffi,  had  passed  otT.  They  were  so 
dlscomiected  from  the  main  transaction  as 
to  negative  spontaneity,  which  the  law  re- 
quires to  characterize  statemoits  admissible 
as  res  gestte.  The  elements  of  res  gests; 
were  wanting.  Wigmore  on  Evidence,  { 
1750;  12Cyc.42d;  Branch's  Ann.  P.  C.  p.  54,  { 
Si,  and  cases  listed;  Deneaner  v.  State,  68 
Tex.  Cr.  B.  024,  127  S.  W.  201. 

Deceased's  wound  seems  not  to  have  been 
necessarily  a  fatal  wound.  After  remaining 
in  tbe  hospital  for  several  days  and  Improv- 
ing, be  went  to  his  home.  Tbe  doctor  said 
he  was  anxious  to  go  home ;  that  his  condi- 
tion was  such  tliat  be  felt  that  be  could  get 
along  Just  as  well  at  home  as  be  could  at 
tbe  hospital.  The  wound  became  infected, 
however,  and  he  died  some  three  or  four  days 
after  be  got  home.  Tlie  infection  caused 
heart  trouble. 

[6] /The  record  discloses  tbe  absence  of  any 
legal  predicate  for  the  admission  of  tbe  con- 
versations with  tbe  deceased  after  be  reached 
bis  home  upon  the  theory  that  they  were 
dying  declarations.  There  seems  to  have 
lieen  no  proof  of  a  consciousness  of  impend- 
ing death,  or  otherwise  a  predicate  laid 
which,  under  the  law  of  dying  declarations, 
Is  essential.  See  Branch's  Ann.  P.  O.  pp. 
10.34,  1085,  §  1863,  citing  cases,  among  them 
Uster  V.  State,  1  Tex.  App.  740;  Craven  v. 
State,  49  Tex.  Cr.  R.  80,  00  S.  W.  311,  122 
Am.  St.  Rep.  799;  Hunnicutt  v.  State,  18 
Tex.  App.  516,  51  Am.  Rep.  330;  Dong- 
las  V.  Stote,  58  Tex.  Cr.  B.  122,  124  S.  W. 
933,  137  Am.  St  Rep.  930;  Hlghsmitb  ▼. 
State,  41  Tex.  Cr.  R.  37,  60  S.  W.  723,  51  S. 
W.  019;  Francis  v.  State,  170  S.  W.  782 ;  Led- 
better  v.  State,  23  Tex.  App.  256,  5  S.  W.  226 ; 
PblUlps  V.  State,  60  Tex.  Cr.  R.  129,  94  & 
W.  1051. 

[(-•]  Tbe  testimony  of  M.  IJ.  Massey  as 
to  tbe  details  of  his  business  transactions 
with  3.  H.  Wallace  should,  we  think,  not  be 
admitted  upon  another  trial.  Neither  should 
tbe  fact  that  appellant's  bill  at  Massey's 
store  was  unsatisfied  at  tbe  time  of  the  trial. 
Nor  the  fact  that  deceased's  lodge  dues  were 
paid  by  a  member  of  his  family  after  he  was 
Injured.  Nor  the  fact  that  tbe  father  of  de- 
ceased met  appellant  on  the  street  some  time 
after  tbe  difficulty,  and  appellant  drew  out 
a  knife,  and  "looked  daggers"  at  the  witness, 
and  appeared  angry. 

[IB]  The  witness  McGlnnls,  having  been  dis- 
credited by  proof  of  indictment  for  perjury, 
should  have  been  allowed  to  explain  that  he 
was  not  guilty  of  tbe  charge.  Johnson  v. 
State,  60  Tex.  Cr.  R.  107,  153  S.  W.  875; 
Cowart  V.  State,  71  Tex.  Cr.  B.  116,  158  S. 
W.  809;  Tippett  v.  State,  37  Tex.  Cr.  R.  191, 

39  S.  w.  lao. 

Because  tbe  evidence  is  insufficient  to  show 


that  appelant  was  culpaUe  under  tbe  law  of 
principals,  and  because  of  tbe  admission  In 
evidence  of  the  hearsay  statements  of  deceas- 
ed, the  Judgment  of  the  lower  court  is  re- 
versed, and  tbe  oiase  remanded. 


MASSEY  V.  TEXAS  &  P.  RY.  CO.    (No.  767.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Jan.  17,  1918.) 

1.  CABBIEBS      4=>210  —  SlilFMENT      OF      LiVE 

Stock  —  Duties    and    Liabilities   as   to 

Loading. 
It  was  the  duty  of  a  carrier  of  cattle  to  load 
them  on  the  cars,  but  if  the  shipper's  agent  un- 
dertook to  and  did  load  them,  and  as  a  result  of 
his  negligence  in  overloading  the  car  or  rough 
handling  tbe  cattle  were  injured,  the  carrier  was 
not  liable  for  the  resulting  damage. 

2.  Cabbiebs  «s»210— Shifment  of  Live  Stock 
— dutiis  and  llabii/itxkb  as  to  loadino. 

If  a  shipper's  agent  merely  assisted  the 
train  crew  in  loading  cattle  under  the  control 
of  tbe  train  conductor,  and  the  car  was  negli- 
gently overloaded  and  the  cattle  thereby  injured, 
then  the  carrier  wag  liable  for  the  resulting 
damage,  but  not  for  any  injury  sustained  by 
rough  handling  of  the  cattle  by  the  shipper's 
agent  while  loading  wben  not  authorized  by  the 
conductor. 

3.  Cabbiebs    «s3228(1)  —  Injubus    to    Live 
Stock— Burden  op  Psoor. 

In  an  action  for  damages  to  a  shipment  of 
calves  defended  on  the  ground  that  the  sbip- 
per,  through  his  agent,  undertook  to  and  did 
load  the  calves,  and  that  over  its  protest  the  car 
was  overloaded,  and  that  tbe  damage  sustained 
was  caused  by  negligence  in  overloading  and 
rough  handling  by  the  agent,  tbe  bnrden  was 
on  the  carrier  to  show  that  the,^ent  undertook 
to  load  the  cattle  and  roughly 'handled  them  in 
BO  doing. 

4.  Depositions   ®=364(3)  —  Examination    of 
WiTNESSEa— Responsiveness  of  Answebs. 

In  an  action  against  a  carrier  for  damage 
to  a  shipment  of  cattle,  a  brakeman  was  asked, 
in  taking  his  deposition,  whether  he  was  present 
and  heard  the  conductor  request  the  party  in 
charge  of  the  calves  to  unload  some  of  them  as 
tbe  car  was  overloaded,  and  if  so  to  state  fully 
what  they  said.  In  part  of  his  answer  he  stated 
that  the  car  was  jammed  full  and  too  full.  He 
was  also  asked  to  state  whether  be  was  present 
and  heard  the  conductor  inform  those  in  charge 
of  the  loading  that  they  could  not  load  any 
more  calves  into  the  car,  and  if  they  did  not  in- 
sist upon  loading  nine  head  more,  and  to  state 
fully  what  occurred  during  tbe  loading  of  tbe 
calve&  Part  of  his  answer  was  that  this  was 
the  worst  crowded  car  of  cattle  he  bad  ever 
seen  in  l4  years  of  railroading.  Held,  that  the 
portions  of  the  answers  referred  to  were  not  re- 
sponsive to  tbe  questions,  and  should  have  been 
stricken  on  motion. 

5.  Dbpositions  «s>64(%  —  Exavihatton   of 
Witnesses— Responsiveness  of  Answers. 

In  such  action  much  of  an  answer  of  the 
conductor  to  a  question  asked  him  as  to  whether 
he  bad  anything  to  do  with  the  shipment  and 
if  so  what,  and  to  state  fully  everjrthing  he  did 
in  regard  thereto,  held  not  responsive. 

Appeal  from  Midland  County  Court;  J. 
M.  De  Armond,  Judge. 

Action  by  W.  C.  Massey  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 


UssFoi  other  case*  see  utrne  topic  and  KGT-NUMBGR  in  all  Key-Numbered  Digests  and  Indexes 
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H.  A.  Leaverton  and  J.  M.  Caldwell,  both 
of  Midland,  for  appeUant  B.  R.  Bryan,  of 
Midland,  for  appellee. 

Statement  of  Case. 

HIGGINS,  J.  Masaey  sblpped  a  carload  of 
calves  over  appellee's  line  of  railroad  from 
Metz  to  Midland.  He  brought  this  salt  to 
recover  damages  to  the  shipment  alleged  to 
have  been  caused  by  "the  carelessness  and 
negligence  of  defendant  making"  the  ship- 
ment The  railway  company  defended  upon 
the  ground  that  plaintiff,  through  his  agent, 
undertook  to  load  and  did  load  the  calves  at 
Metz;  that  over  its  protest  the  car  contain- 
ing same  was  overloaded ;  and  that  the  dam- 
age sustained  by  the  calves  was  caused  by 
negligence  in  overloading '  and  rough  han- 
dling thereof  by  said  agent  In  loading. 

There  is  evidence  to  show  that  the  calves 
were  delivered  to  defendant  at  Metz  in 
good  condition,  and  that  they  were  in  an  In- 
jured and  damaged  condition  upon  arrival  at 
Midland.  The  evidence  on  the  part  of  de- 
fendant tended  to  show  that  plaintiff's  agent 
at  Metz  undertook  to  load  and  did  load  the 
cattle;  that  he  overloaded  the  car  contain- 
ing same  over  the  protest  of  Its  conduc- 
tor, and  handled  them  very  roughly  in  load- 
ing; that  their  injuries  were  due  to  this 
overloading  and  rough  handling.  On  the  oth- 
er hand,  the  testimony  of  plaintiff's  agent  Al- 
len was  that  in  his  opinion  the  car  was  not 
overloaded.  He  said  that  the  cattle  were 
loaded  by  hlijiself,  a  boy  that  came  with 
htm,  and  the  brakeman  of  the  train;  that 
the  conductor  was  there  part  of  the  time 
while  they  were  loading ;  that  when  they  got 
78  head  in  the  car  the  conductor  told  them  to 
quit  and  dose  the  door  and  they  did  so. 
They  left  nine  in  the  pen.  He  denied  that 
the  conductor  told  him  to  take  some  of  the 
calves  out  of  the  car;  denied  that  he  refused 
to  remove  some  of  them  as  the  conductor 
testified  he  did.  He  said  that  he  began  load- 
ing before  the  arrival  of  the  train;  that  upon 
arrival  of  the  train  it  scared  the  calves  and 
practically  all  that  had  been  placed  in  the 
car  ran  out.  He  also  denied  that  any  of  the 
calves  were  injured  while  being  loaded.  As 
we  construe  bis  testimony  the  conclusion 
may  be  fairly  deduced  that  in  the  loading 
of  the  cattle  he  and  the  boy  with  him  volun- 
tarily assisted  and  co-operated  with  the 
train  crew  in  loading  the  cattle  under  the 
control  of  the  train  conductor. 

Opinion. 

[1, 2]  It  was  the  duty  of  the  railway  com- 
pany to  load  the  cattle  upon  the  cars  at 
Metz,  but  if  plaintiff,  by  his  agent  Allen, 
undertook  to  so  load  the  same  and  did  load 
them  and  as  a  result  of  his  negligence  in 
overloading  or  rough  handling  the  cattle 
were  injured,  then  defendant  is  not  liable 
for  the  resulting  damage.  Railway  Co.  v. 
Edlns,  86  Tex.  Civ.  App.  630,  83  S.  W.  263; 


Railway  Co.  v.  O'liaugfaUn,  72  S.  W.  610; 
RaUway  Co.  v.  Belcher,  41  S.  W.  706;  RaU- 
way  Co.  T.  Stribllng,  34  S.  W\  1003.  On  the 
other  hand,  if  the  agent  Allen  merely  assist- 
ed the  train  crew  in  the  loading  of  the  tattle 
under  the  control  of  the  train  conductor,  and 
the  car  was  negligently  overloaded  and  tbe 
cattle  thereby  injured,  then  the  railway  com- 
pany is  liable  for  the  resulting  damage.  In 
any  event,  tbe  railway  company  would  not  be 
liable  for  any  injuries  sustained  by  rough 
handling  of  the  cattle  by  the  agent  Allen 
while  loading.  There  is  no  evidence  that  tbe 
conductor  authorized  any  such  condact  by 
Allen.  Upon  retrial  these  phases  of  the 
cases  should  be  submitted  under  appr(^>riate 
instructions. 

[3]  The  burden  of  showing  that  the  agem 
Allen  undertook  to  load  the  cattle  at  Metz. 
and  that  he  roughly  handled  them  in  so  do- 
ing, rested  upon  defendant  Upon  this  phase 
of  the  case  the  depositions  of  Conductor 
Schull  and  Brakeman  Meadow  was  offered 
by  defendant  This  question  was  propound- 
ed to  Schull:  • 

"This  is  a  suit  for  damage  to  shipment  of  one 
car  of  calves  from  Metz  to  Midland,  Tex.,  on 
February  17  and  18,  1916,  by  M.  J.  Allen  to 
W.  C.  Massey.  Please  state  whether  you.  as 
conductor  of  the  Texas  &  Pacific  Railway  Com- 
pany, had  anything  to  do  with  this  shipment  of 
calves,  and,  if  so,  what?  Please  state  fuU^- 
everything  you  did  in  regard  to  these  calves." 

The  witness  answered: 

"I  handled  this  carload  of  calves  from  Mete 
to  Midland  as  conductor  for  the  Texas  &  Pacific 
Railway  Company.  When  I  got  to  Mets  they 
were  loading  these  calves  into  the  car.  It  was 
11  o'clock  p.  m.,  on  the  17th  of  February,  A. 
D.  1916.  We  were  there  20  minutes.  I  walked 
up  to  tbe  pens  and  the  two  men  who  wer-- 
loading  the  cattle  were  cursing,  Bwearing,  and 
yelling;  one  man  was  hanging  to  tbe  top  of  the 
door  punching  and  kicking  the  calves  with  a 
large  pair  of  spurs  which  he  bad  on  his  boots. 
I  looked  into  the  car  and  I  asked  the  geatlemm 
how  many  calves  he  had  to  put  into  the  car: 
he  said  87  head.  I  told  him  to  stop  right  now 
and  count  the  number  you  now  have  left  in  th>> 

gens.    We  counted  nine  left  in  the  pens.     I  told 
im  that  the  car  was  overloaded  and  that  h<> 
could  not  get  that  amount  of  calves  into  a  3ii- 
foot  car,  and  asked  him  to  run  19  head  out  of 
car,  and  he  said  that  he  had  78  head   in   th<- 
car  and  that  he  would  be  danmed  if  he  w^ould 
take  them  out.    I  told  him  that  if  he  refused  to 
take  them  out  to  close  the  door  as  it  was  im- 
possible to  get  tbe  other  nine  in.     He  anked  me 
how  about  tbe  nine  other  head  and  I  told   him 
that  it  was  up  to  the  shipper  and  the  company 
to  transport  them  to  Midland.     We  left  Metz 
at  11:35  p.  m.,  und  arrived  at  Midland   stock 
yards  at  2  o'clock   a.  m.,  on  the   18th.       I    and 
my   brakeman   assisted   tbe   man   in  charge    to 
unload  tbe  calves  to  see  how  many  were  dead. 
This  in  order   to  ascertain  how  many    calves- 
were  dead  on  account  of  the  car  bein^    over- 
loaded and  the  man  in  charge  refusing  to  load 
the  car  as  per  my  request  at  Metz.    I  found  one 
calf   dead  and   several  punched   full  of    holetv 
which  was  done  by  the  gentleman  that  had  had 
the  spurs  on  when  he  was  kicking  and  panchin? 
the  calves  when  they  were  being  loaded,      'rb<^ 
man  in  charge  could  not  sign  his  name  amd  just 
made  an  X  mark  on  the  stock  report" 

The  witness  Meadow  was  asked: 
"Please  state  whether  or  not  you  were  prev- 
ent and  heard  Conductor  G.  A.  Schull  request 
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the  party  in  diarge  of  the  aaid  calves  to  unload 
some  of  them  out  of  the  car  as  tiie  car  was 
overloaded,  and,  if  so,  please  state  fully  what 
they  Baidr* 

The  last  sentence  of  the  answer  to  this 
-question  was: 
*^he  car  was  then  jammed  full  and  too  full." 
Another  question  to  Meadow  was: 
"Please  state  whether  you  were  present  and 
heard  CJondnctor  C.  A.  Schull  inform  those  in 
charge  of  loading  that  they  could  not  load  any 
more  calves  into  the  car,  and  if  they  did  not 
insist  upon  loading  nine  head  more  that  were 
left   in    the   pens?      Stnte  fully   what   occurred 
during  the  loading  of  these  calves." 

The  last  sentence  of  his  answer  to  this 
question  was: 

"This  was  the  worst  crowded  car  of  cattle  that 
I  have  ever  seen  in  my  14  years  of  railroading." 

[4,  S]  It  is  very  apparent  that  the  quoted 
portions  of  Meadow's  answers  were  not  re- 
sponsive to  the  questions  propounded.  They 
directly  supported  the  defense  relied  upon 
by  the  nillway  company,  and  the  plalntlfTs 
motion  to  strilce  out  these  portions  of  the 
answers  should  have  been  sustained.  The 
same  is  true  of  much  of  the  quoted  answer 
of  the  Conductor  Schull.  All  of  those  por- 
tions of  his  answer  not  fairly  responsive  to 
the  inquiry  as  to  what  he  did,  or  explanatory 
thereof,  should  have  been  stricken  out  uiton 
plaintiff's  motion  so  to  do.  For  the  error  in 
refnsiiig  so  to  do  the  cause  must  be  re- 
versed. 

The  remaining  assignments  relate  to  alleg- 
ed errors  in  the  court's  charge  and  to  the  re- 
fusal to  give  instructions  requested  by  plain- 
tlflr..  It  Is  unnecessary  to  discuss  these  as- 
signments In  detail.  The  requested  instruc- 
tions do  not  go  to  the  controlling  Issues  in 
the  case.  The  particular  objections  urgetl 
n^^ainst  the  charge  given  are  without  merit. 
Upon  retrial  the  controlling  phases  of  the 
«ase  as  indicated  in  the  first  part  of  this 
c^inlon  should  be  submitted  in  the  charge  by 
a  concrete  application  of  the  law  to  the 
facts  proven. 

Reversed  and  remanded. 

WALTHAIiL,  J.,  did  not  git  being  absent 
on  committee  of  Judges  assisting  the  Su- 
preme Court 


MeDANIEL  ▼.  STATE.    (No.  783.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  17,  1918.) 

Afpeai.  akd  Erbob  ®=>608(1)— Tsansobift— 
Default  Jxtdgment  —  Necessitt  or  Cita- 
tion OF  Rktotot. 
Where  transcript  on  writ  of  error  to  review 
default  Judgment  does  not  show  that  defendants 
appeared,  and  does  not  contain  the  citation  and 
retnm,  the  Judgment  must  be  reversed;  the  mere 
recital  ttiat  defendants  were  duly  served  being 
iosoffident. 

Brror  from  District  Court,  Reeves  Coun- 
ty;   S.  J.  Isaacks,  Judge. 


Action  by  the  County  Attorney  of  (Reeves 
County,  In  the  name  of  the  State,  to  enforce 
collection  of  delinquent  taxes,  against  Elzada 
McDaniel.  From  a  default  Judgment  for 
plaintiff,  defendant  brings  error.  Reversed 
and  remanded. 

Ben  Palmer,  of  Pecos,  Grlsham  &  Grisham, 
of  Sweetwater,  and  R.  N.  Grlsham,  of  Ft. 
Worth,  for  plaintiff  In  error.  J.  A.  Drane, 
of  Pecos,  for  the  State. 

HARPER,  G  J.  This  suit  was  Instituted 
by  the  county  attorney  of  Reeves  county, 
Tex.,  in  the  name  of  the  state  of  Texas  to 
enforce  the  collection  of  delinquent  taxes 
due  on  certain  described  lands,  and  this  ap- 
peal Is  prosecuted  from  a  Judgment  by  de- 
fault for  the  amount  of  state  and  county  tax- 
es, Interest  and  penalties  alleged  to  be  due 
against  M.  Melerhoffer  and  Elzada  McDan- 
iels,  a  widow,  and  Leo  McDaniels,  a  minor. 

The  transcript  does  not  show  any  appear- 
ance by  defendants,  nor  does  it  contain  the 
citation  and  return,  as  required  by  statute. 
Without  the  citation  and  return  we  cannot 
determine  whether  there  is  such  issuance, 
service,  and  return  of  process  as  is  necessary 
to  support  a  Judgment  by  default,  and  it  is 
not  suffldent  that  the  Judgment  contains  the 
recital  that  defendants  were  duly  served 
with  citation.  Palomas  Land  &  Cattle  Co. 
V.  Good,  184  S.  W.  805. 
,For  which  reason  the  cause  must  be  re- 
versed and  remanded,  and  it  Is  so  ordered. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  of  Judges  assisting  the  Su- 
preme Court. 


McDAMEL  V.  STATE.     (No.  784.) 

(Court  of  Civil  of  Appeals  of  Texas.    El  Paso. 
Jan.  17,  1918.) 

Error  from  District  Court,  Reeves  (bounty; 
,S.  J.  Isaacks,  Judse. 

Action  by  the'Connty  Attorney  of  Reeves 
County,  in  the  name  of  the  State,  to  enforce  col' 
lection  of  delinquent  taxes,  against  Elzada  Mc- 
Daniel From  a  default  judgment  for  plain- 
tiff, defendant  brings  error.  Reversed  and  re- 
manded. 

Ben  Palmer,  of  Pecos,  Grisham,  ft  Grisham,  of 
Sweetwater,  and  R.  N.  Grisham,*  of  Ft.  Worth, 
for  plaintiff  in  error.  J.  A.  Drane,  Co.  Atty., 
of  Pecos,  for  the  State. 

HARPER,  C.  J.  In  this  cause  we  find  the 
same  parties  and  same  cause  of  action — suit  for 
taxes  upon  a  different  tract  of  land;  judgment 
by  default  for  state  reversed  and  remanded  for 
same  reason  as  in  No.  783,  200  S.  W.  411,  this 
day  handed  down. 

WALTHALL,  J.,  did  not  sit,  being  absent  on 
committee  of  Judges  assisting  the  Supreme 
Court. 
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BLACKMAN  v.  SAN  ANTONIO  &  A.  P. 
BY.  CO.     (No.  6923.) 

(Court  of  CJivil  Appeals  of  Texas.     San  Anto- 
nio.   Jan.  2,  1918.    On  Motion  for  Re- 
hearing, Jan.  30,  1918.) 

1.  Master  and  Servant  €=3281(9— Injuries 
TO  Servant — Evidence. 

In  a  railroad  employe's  action  for  personal 
injuries,  dae  to  a  defective  guard  rail  used  for 
the  purpose  of  holding  open  a  vestibule  door  in 
a  Pullman  coach,  the  jury  could  not  find  that 
the  plaintiff  himself  had  adjusted  such  guard 
rail  from  evidence  that  no  one  else  had  done  so, 
since  such  finding  would  be  a  presumption  based 
upon  the  presumption  that  the  door  had  been 
closed  prior  to  the  injury. 

2.  Master  and  Servant  ®=»264(4)— Injuries 
TO  Servant— Issues,  Proof,  and  Variance. 

In  a  railroad  employe's  action  for  injuries, 
due  to  a  defective  guard  rail  used  to  hold  open 
the  door  of  a  vestibule  in  a  Pullman  car,  where 
the  defects  alleged  were  that  the  rail  was  bent, 
old,  and  worn,  and  that  the  catch  was  old  aqd 
defective,  plaintiff  was  limited  in  his  proof  to 
such  defects,  and  could  not  prove  that  the  guard 
rail  was  defective,  in  that  it  bad  not  been  prop- 
erly latched. 

On  Motion  for  Rehearing. 

3.  Master  and  Servant  <3=>99— Injuries  to 
Servant— Joint  Liability. 

In  a  railroad  employe's  action  for  injuries, 
due  to  an  alleged  defective  guard  rail  on  a  Pull- 
man coach,  the  Pullman  company  and  the  rail- 
road company  hauling  the  Pullman  coach,  if  lia- 
ble at  all  for  the  injury,  were  jointly  liable. 

Appeal  from  District  Court,  Bexar  County; 
S.  G.  Tayloe,  Judge. 

Action  by  T.  L.  Blackman  against  the  Saa 
Antonio  &  Aransas  Pass  Railway  Company, 
•with  the  Pullman  Company  impleaded.  Judg- 
ment for  defendant  against  plaintiff,  and 
against  defendant  in  favor  of  the  Pullman 
Company,  and  plaintiff  appeabs.  AflBrmed, 
and  rehearing  denied. 

D.  Fred  Worth  and  John  Sebom,  both  of 
San  Antonio,  for  appellant.  Boyle,  Ezell, 
Houston  &  Grover  and  Guinn  &  McNeill,  all 
of  San  Antonio,  for  appellee. 

SWEARINGEN,  J. .  This  is  a  personal  In- 
jury suit  by  appellant,  Blackman,  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company,  which  Impleaded  the  Pullman  Com- 
pany. Special  issues  were  submitted  to  a 
Jury.  Judgment  was  rendered  against  appel- 
lant in  favor  of  the  appellee  railway  com- 
pany, and  against  the  railway  company  In 
favor  of  the  Pullman  Company. 

The  cause  alleged  was  that  appellant,  while 
in  the  performance  of  the  duties  of  his  em- 
ployment, used  a  handhold  furnished  on  one 
of  the  Pullman  cars  in  the  railway  company's 
train.  Because  the  handhold  was  not  a  se- 
cure handhold,  It  pulled  loose  at  one  end, 
which  caused  appellee  to  fall  and  receive  al- 
leged personal  injuries.  Appellee  railway 
company  demurred,  and  denied  the  allega- 
tions, and  answered  that  If  any  one  were  li- 
able, as  alleged  in  appellant's  allegations, 
It  was  the  Pnljman  Company,  which  owned 


the  car  and  by  contract  was  bound  to  main- 
tain It  with  secure  handholds.  The  Pullman 
Company  demurred  to  the  petition  of  appel- 
lant and  to  the  answer  of  appellee  railway 
company,  denied  appellant's  allegations  and 
those  of  the  railway  company,  and  specially 
answered,  among  other  things,  that  If  tta<^ 
handhold  was  not  a  secure  handhold,  It  was 
because  appellant  himself  put  It  In  tbe  inse- 
cure condition. 

Appellant  was  employed  as  a  flagman  on 
a  passenger  train  traveling  frbm  San  Antonio 
to  Houst(»i,  and  at  Kennedy  placed  lights, 
markers,  etc.,  on  the  end  of  a  Pullman  car 
which  had  come  to  Kennedy  from  Corpus 
Christl  In  another  of  the  railway  company's 
trains.  This  Pullman  car  was  to  be  transfer- 
red from  the  Corpus  Chrlstl-San  Antonio 
train  to  the  San  Antonio-Houston  train  and 
become  the  last  car  In  the  latter  train,  hence 
required  the  equipment,  with  markers,  etc. 
After  finishing  with  the  duty  of  putting  on 
markers,  etc.,  appellant,  In  dismounting  to 
adjust  the  air  hose,  used  the  handhold,  which 
came  loose  at  one  end.  The  loosening  of  the 
end  of  the  handhold  caused  appellant's  fall. 
Further  statement  of  facts  wUl  be  made  In 
our  discussion  of  the  assignments,  inasmuch 
as  the  controlling  questions  are,  first,  wheth- 
er there  is  evidence  to  support  the  finding  of 
the  Jury  that  appellant  himself  placed  the 
handhold  In  the  insecure  position;  and,  sec- 
ond, was  the  condition  of  the  handhold  neg- 
ligence per  se,  because  forbidden  by  the  safe- 
ty appliance  statute  (Rev.  Civ.  St  art  6713). 

The  secMid  assignment  contends  that  there 
Is  no  evidence  to  sustain  the  fact,  found  by 
the  Jury,  that  appellant  himself  insecurely 
adjusted  the  loose  end  of  the  handhold. 
This  appliance  served  the  dual  purpose  of 
holding  the  outside  vestibule  door  back 
against  the  wall  of  the  car  when  the  door  waa 
open,  and  of  being  used  as  a  hand  support 
for  those  descending  the  steps  of  the  car. 
To  close  the  vestibule  door,  it  was  necessary 
to  unlatch  one  end  of  this  appliance,  which 
was  relatched  to  again  hold  the  door  when 
opened.  Whenever  the  vestibule  door  was 
opened,  the  appliance  should  have  been  re- 
latched.  The  door  was  In  frequent  use  for 
Ingress  and  egress.  The  appliance  was  con- 
sequently expected  to  be  latched  and  unlatch- 
ed. On  the  occasion  of  the  accident  the  hand- 
bold  came  loose  at  one  end,  because  it  had 
not  been  securely  lat<^ed. 

[1]  Appellant  testified  that  the  vestibule 
door  was  open  and  back  against  the  car  wall, 
and  the  handhold  was  apparently  In  secure 
position,  when  be  first  reached  the  car  and 
used  the  appliance  as  a  handhold;  but,  be- 
cause the  end  was  not  In  fact  securely  latch- 
ed, the  appliance  came  loosa  He  testified 
positively  that  he  did  not  place  tbe  ai^Uance 
In  its  position  prior  to  his  fait.  The  appel- 
lee undertook  to  destroy  this  direct  testi- 
mony of  appellant,  and  to  establish  the  fact 
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that  appellant  hlmaelf  opened  the  vestibule 
door  and  adjusted  the  appliance,  by  Introduc- 
ing In  evidence  the  testimony  of  each  of  the 
porters,  Pullman  conductors,  train  conduc- 
tors, auditors,  and  ticket  collectors,  who 
were  tn  service  at  the  time  and  place  of  the 
accident,  each  of  whom  testified  that  he  did 
not  open  the  vestibule  door  prior  to  the  al- 
leged Injury,  and,  not  having  opened  the  door. 
It  followed  that  not  one  of  those  testifying 
adjusted  the  handhold. 

There  was  testimony  that  it  was  the  right 
and  duty  of  the  flagman  to  open  vestibule 
doors  and  adjust  the  handhold,  If  he  found 
the  door  closed  at  the  time  he  desired  to 
equip  the  end  of  the  car  for  the  end  car  of  a 
train.  It  was  established  by  this  process  of 
exclusion  that  none  of  those  in  charge  of  ei- 
ther train  opened  the  particular  vestibule 
door  prior  to  the  alleged  injury.  It  was  also 
established  that  the  appellant  may  have  open- 
ed it  himself.  Unfortunately  this  eliralna- 
tioD  testimony  is  all  based  upon  the  presump- 
tion that  the  vestibule  door  had  been  closed 
at  some  time  prior  to  the  alleged  Injury. 
There  is  not  one  word  of  testimony  tbat  the 
door  had  ever  been  dosed  since  Its  creation, 
not  even  testimony  that  it  was  the  custom  to 
dose  It.  It  was  therefore  unlawful  for  the 
Jury  to  presume  that  appellant  had  opened 
the  door  himself,  since  such  presumption 
was  based  upon  the  presumption  that  the 
door  had  at  some  time  prior  to  the  injury 
been  closed.  Ft.  Worth  Belt  Ry.  v.  Jones,  106 
Tex.  345,  166  S.  W.  1130;  Baldwin  v.  Gold- 
frank,  88  Tex.  248,  31  S.  W.  1064;  M.  P. 
Ry.  Co.  V.  Porter,  73  Tex.  307,  11  S.  W.  324; 
Moore  v.  Hanscom,  103  S.  W.  673;  LawsMi 
on  Pretmmptive  Bv..560,  rule  118.  As  there 
is  no  evidence  that  appellant  himself  adjust- 
ed the  appliance  prior  to  his  fall,  the  assign- 
ment must  be  sustained. 

What  ^ect  this  conclusion  will  have  upon 
oar  disi>ositl<Hi  of  this  appeal  depends,  as  be- 
fore stated,  upbn  whether  or  not  the  Inse- 
cure condition  of  the  handhold  violated  the 
Texas  safety  appliance  statute  (article  6713). 
If  it  did  violate  that  statute,  the  act  was 
negligence  per  se,  and  appellees  were  com- 
pelled to  establish  the  only  defense  available, 
TtUcb  Is  that  appellant  adjusted  it  himself. 
G.,  H.  &  S.  A.  Ry.  v.  Kurtz,  147  S.  W.  658. 
Having  failed  to  Introduce  any  evidence  to 
prove  this  defense,  the  Judgment  would  have 
to  be  reversed.  But  if  the  condition  of  the 
appliance  is  not  controlled  by  the  safety  ap- 
pliance statute,  thai  appellant  has  not  prov- 
en any  negligence  upon  the  part  of  the  appel- 
lee becanse  appellant  has  failed  to  prove 
tbat  tile  Insecure  condition  was  due  to  acts 
of  the  app^ee  or  remained  In  that  condition 
for  sadi  a  length  of  time  as  to  constitute 
negligence  on  the  part  ot  appellee.  M.,  K. 
&  T.  By.  Co.  of  Tex.  v.  Jones,  108  Tex.  187, 
125  S.  "W.  300.  l%ls  latter  conclusion  would 
OHDpel  an  alflrmance,  for  the  reason  that 
appellant  failed  to  establish  his  case;   and, 


regardless  of  the  Jury's  erroneous  finding, 
judgment  would  have  to  be  for  appellee. 

Article  6718,  Revised  Statutes  of  Texas, 
makes  it  unlawful  for  any  common  carrier 
engaged  In  moving  intrastate  traffic  within 
this  state  to  use  "any  locomotive,  tender, 
can,  or  similar  vehicle  which  is  not  pro- 
vided with  sufficient  and  secure  grabirons, 
handholds  and  foot  stirrups."  The  use  of 
the  words  "handholds  and  stirrups"  in  such 
close  conjunction  clearly  Indicates  that  they 
were  associated  in  the  legislative  mind,  and 
probably  could  have  no  application  to  any 
but  freight  cars.  Stlrrui)B  are  used  >on 
freight  cars,  and  perhaps  other  cars,  to 
reach  the  handholds  which  form  a  species 
of  ladder  by  which  employes  ascend  to  the 
tops  of  cars,  and  undoubtedly  those  appli- 
ances were  In  legislative  contemplation  when 
the  law  of  1000  was  enacted.  It  cannot  rea- 
sonably be  supposed  that  the  Legislature 
contemplated  tbat  the  door  guard  of  a  Pull- 
man sleeping  coach  would  be  Included  in  the 
word  "handhold."  Under  such  a  latitudi- 
nous  definition,  a  doorknob,  the  end  of  a 
seat,  or  any  other  part  of  a  car  that  could 
be  caught  hold  of  by  the  hand,  would  be  a 
"handhold."  It  was  alleged  in  the  answer 
that  appellant  "bad  no  right  to  use  said 
door  guard  as  a  support."  The  evidence 
was  ample  to  show  that  the  guard  rail  was 
an  appliance  for  holding  the  door,  and  tliat 
there  was  on  the  car  "what  is  called  a  hand- 
hold," and  "that  Is  a  separate  and  distinct 
iron"  from  the  guard  rail  or  lever.  The 
guard  raU  was  placed  on  the  car,  not  to 
form  a  "handhold"  or  "grablron,"  but  to  hold 
the  door  open  when  so  desired.  It  stood 
perpendicular  with  the  end  of  the  car  when 
the  door  was  shut,  and  was  lowered  across 
the  door,  and  fastened  in  a  socket  fastened 
to  the  car,  when  the  door  was  opened.  The 
evidence  shows  that  the  guard  rail  is  too 
dose  to  the  door  when  lowered  to  have  been 
Intended  for  a  handhold,  and  that  ample 
handholds  are  provided  for  passengers  or 
employ^.  One  of  the  witnesses  described 
the  appUance  as  "this  little  rod  that  holds 
the  door  open  when  It  is  opened  up  there." 
The  guard  rail  was  in  perfect  order  and  con- 
dition. The  evidence  clearly  Indicates  that 
there  was  no  necessity  for  appellant  to  use 
the  guard  rail  as  he  did.  All  the  evidence 
tends  to  show  that  the  bar  or  guard  rail  was 
not  attached  to  the  car  for  a  handhold,  and 
was  not  Intended  to  be  used  tor  that  purpose. 
The  guard  rail  was  In  perfect  condition,  and, 
when  used  as  it  was  intended  It  should  be, 
was  "safe  and  secure."  It  was  not  a  "grab- 
iron,  handhold,  or  stirrup,"  but  was  made  ta 
hold  the  door  open  when  it  was  desired  that 
it  should  be  open.  It  did  not  fail  to  perform 
any  function  for  which  it  was  designed,  and. 
If  it  did  not  perform  a  function  for  which 
it  was  not  intended,  it  was  not  the  fault  of 
its  construction,  but  the  nnsafeness  of  the 
rod  as  a  handhold  arose  fr<Hn  the  manner 
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of  Its  use.  There  was  no  defect  In  the  rod 
or  the  socket,  but  the  uncootroverted  evi- 
dence shows  that  the  rod  was  not  placed  in 
the  socket,  which  would  have  held  it  as  it 
was  intended  that  it  should. 

[2]  Appellant  alleged  that  the  rod  was 
bent,  old,  worn,  and  defective,  and  that  the 
"latch  or  cntch"  "was  old,  worn,  and  de- 
fective," but  failed  to  prove  that,  or  that  ap- 
pellee had  failed  to  place  the  rod  in  its 
socket.  The  Jury  found  that  the  rod  was 
not  bent,  nor  the  socket  out  of  order.  There 
was  no  evidence  tending  ln,the  least  to  show 
that  the  safety  appliance  act  was  disregard- 
ed. The  defects  In  the  rod  and  socket  were 
specifically  alleged,  and  appellant  must  be 
confined  to  those  defects.  This  proposition 
is  elementary  and  axiomatic.  There  was  no 
testimony  that  tended  to  show  any  defects 
In  the  rod  and  socket  as  alleged  by  appel- 
lant, and,  falling  on  that  proof,  the  only 
other  ground  of  recovery  alleged  was  that 
appellee  "failed  to  properly  and  securely 
place  the  end  of  the  said  handhold,  hand 
rail,  or  grnbiron  in  the  socket,  slot,  or  re- 
ceptacle provided  for  that  purpose  on  said 
car,  and  by  reason  of  the  defendant's  said 
negligence,  when  plaintiff  took  hold  of  saiU 
hand  rail,  handhold,  or  grabiron  for  the 
purpose  of  descending  from)  said  car  as 
aforesaid,  and  plaintiff  avers  that  this  neg- 
ligence likewise  caused  and  contributed  to 
cause  his  said  injuries."  The  testimony  failed 
to  show  that  the  rod  was  left  out  of  the 
socket  through  the  negligence  of  appellees, 
and  on  neither  count  as  to  negligence  was 
appellant  entitled  to  a  verdict 

There  was  no  defect  in  the  rod  or  socket, 
but  the  negligence,  if  any,  was  In  the  manner 
of  its  use.  If  the  rod  to  fasten  a  door  is  a 
grabiron,  handhold,  or  stirrup  within  the 
purview  of  the  Texas  statute,  it  was  safe 
and  secure.  If  the  statute  required  the  fnr- 
Bishlng  of  a  safe  door,  and  the  carrier  did 
so,  the  fact  that  the  door  was  left  open  could 
not  affect  the  safety  and  secureness  of  the 
door  itself.  If  the  statute  required  a  safe 
and  secure  lock  to  be  furnished,  the  failure 
to  lock  it  would  not  be  a  violation  of  the 
statute.  We  are  of  the  opinion  that  appel- 
lant failed  to  establish  a  case  of  liability 
against  appellees. 

The  judgment  is  aSSrmed. 

On   Motion  for  Rehearing. 

FLY,  O.  J.  A  large  portion  of  appellant's 
motion  is  devoted  to  a  discussion  as  to  wheth- 
er the  statute  applies  to  passenger  as  well  as 
freight  cars,  and  It  may  be  admitted  that  it 
docs,  and  the  expression  which  may  be  con- 
strued otherwise  is  stricken  from  our  former 
opinion. 

In  this  case  the  liability  of  appellee  de- 
poids  first  upon  the  establishing  of  the  fact 
that  the  Pullman  car  was  defective,  or  upon 
the  further  fact  that  appellee  had  been  guilty 
of  negligence  in  leaving  the  bar  out  of  the 


slot  The  defects  as  alleged  by  appellant  con- 
sisted in  the  "handhold  or  grabiron  on  said 
Pullman  car"  being  "old,  bent,  and  defec- 
tive," and  the  "latch  or  catch  provided  on 
said  car  to  hold  the  end  of  said  hand  rail, 
handhold,  or  grabiron  in  place  was  oli,  worn, 
and  defective."  The  testimony  utterly  failed 
to  sustain  that  allegation,  for  the  Jary  found 
that  the  bar  of  Iroa  was  not  defective,  and 
therefore  there  was  nothing  to  prevent  the 
"hand  rail,  handheld,  or  grabiron"  from  fit- 
ting in  the  socket.  The  evidence  showed  tliat 
it  was  in  perfect  condition,  and  it  follows 
that  appellee  could  not  have  been  negligent, 
unless  it  had  been  negligent  in  other  respects. 
It  also  follows  that.  If  the  "handhold,  hand 
rail,  or  grabircm"  was  not  defective,  as  al- 
leged, the  case  cannot  be  brought  within  the 
safety  appliance  act  even  though  the  Leg- 
islature had  prominently  in  view,  when  en- 
acting the  safety  appliance  law,  a  guard  rail 
on  a  Pullman  car  used  for  keeping  the  door 
shut.  There  was  an  utter  failure  of  the  tes- 
timony to  establish  any  defect  alleged.  The 
elementary  principle  that  allegation  must  !» 
answered  by  proof  applies  in  this  case  as  In 
any  other.  The  other'  allegation  of  negli- 
gence was  that  the  bar  of  iron  was  not  pr<H>- 
erly  placed  In  the  slot  or  socket  made  for  it. 
The  evidence  failed  to  show  that  app^lee 
had  any  connection  with  such  negligence, 
and  the  Jury  so  found. 

In  the  motion  for  new  trial  it  is  not 
claimed  that  there  had  been  any  violation 
of  the  safety  appliance  act  and  there  is  not 
one  word  in  the  brief  about  any  safety  ap- 
pliance. The  first  assignment  of  error  com- 
plalns  of  uncertainty  in  the  answers  of  the 
jury  to  the  Issues  snboiltted  by  the  ooart 
The  second  assignment  is  to  the  effect  that, 
if  the  Jury  found  that  appellant  <vened  the 
vestibule  door,  it  is  contrary  to  the  evidence ; 
and  the  third  and  last  assignment  la  directed 
at  a  refusal  of  the  court  to  give  a  special 
charge  requested  by  appellant  The  case 
was  tried  in  the  lower  court  on  the  basis  of 
negligence  In  a  failure  to  place  the  guard 
rail  in  the  slot  or  socket. 

If,  as  so  vigorously  contended  in  the  mo- 
tion for  rehearing,  the  guard  rail  for  the  door 
was  a  handhold  within  the  contemplation  of 
state  and  federal  law,  the  evidoice  utterly 
fails  to  sustain  the  allegations  as  to  the  de- 
fective condition  of  the  guard  rail,  but,  on 
the  other  hand,  shows  It  to  have  been  in  per- 
fect condition.  It  was  not  alleged  that  a 
failure  to  place  the  bar  in  the  slot  or  socket 
rendered  it  defective  under  the  terms  of  any 
law.  Appellant  did  not  think  that  leaving  a 
door  open  or  a  rail  out  of  a  slot  rendered  an 
appliance  defective,  for  he  pleaded  the  de- 
fects and  then  pleaded  negligence  in  the  fail- 
ure to  place  the  guard  rail  in  the  slot  or  sodc- 
et  If  it  be  admitted  that  the  bar  at  the 
door  of  the  Pullman  car  was  a  handhold  ful- 
ly within  the  purview  of  the  safety  appliance 
act,  and  that  it  was  defective  because  It  was 
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not  iteced  In  t3ie  slot,  still  the  eTidenoe  falls 
to  show  that  appellee  was  responsible  tot 
the  condition  of  the  guard  rail  at  the  time 
of  the  accident. 

[3]  We  have  considered  this  case  from  the 
standpoint  of  the  liability  of  app^ee  for  the 
dtfective  condition  of  the  Pullman  and  the 
negUgenoe  of  Pullman  employ^,  as  that  prop- 
osition seems  well  established.  Dwindle  v. 
Railway,  120  N.  Y.  117,  24  N.  B.  319,  8  L.  R. 
A.  224, 17  Am.  St  R^.  611 ;  Railway  v.  Roy, 
102  n.  S.  451,  26  U  Ed.  141 ;  Blake  t.  Rail- 
way, 38  Tex.  Civ.  App.  337,  85  8.  W.  430; 
Pullman  Co.  v.  Nortcm,  91  S.  W.  841.  The 
two  companies  were,  if  Uable  at  all,  Jointly 
liable. 

The  motion  for  rehearing  is  overruled. 


TRABUB  et  al.  t.  ASH  et  al.    (No.  2ia) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

Dee.  16,  1917.    Rehearing  Denied 

Jan.  SO,  1918.) 

1.  CouBTS  ♦=»65— Special  Tebmb  of  Coubt— 
DiTRATiON — Statutes. 

Although  the  statute  only  authorized  a  reg- 
ular term  ot  court  ot  a  certain  length  in  a 
certaia  county,  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  1720,  relating  to  special 
terms  of  court,  a  district  judge  could  convene  a 
special  term  for  any  length  of  time  in  his  dia- 
cretion. 

2.  CouBTs  *=>63— TntB  tob  Eoldino  Coubt 

— JUBISDICaiON. 

All  proceedings  of  a  district  court,  at  a  time 
when  the  holding  of  such  court  is  unauthorized 
by  law,  are  null  and  void. 

3.  Exceptions,  Biij,  ot  <3=>26— Mattebs  Re- 
viewable—Bills  OF  Excbftions. 

A  statement  in  a  bill  of  exception  that  ob- 
jection was  made  to  evidence  on  certain  grounds 
is  not  a  statement  approved  by  the  trial  court 
that  those  grounds,  in  fact,  existed,  and  the 
court  need  not  search  the  record  to  ascertain 
whether,  in  fact,  the  grounds  of  objection  inter^ 
poeed  find  support  in  the  facts. 

4.  Barkbuttct  «s>270— Reoulatobt  OF  Pbo- 

CEEDINOa— COLLATEBAL   ATTACK. 

A  sale  of  personal  property  by  a  trustee  in 
bankruptcy  cannot  be  collaterally  attacked  on 
the  ground  that  it  was  made  without  order  <^ 
court 

5.  Evidence   ^=9397(6)  —  Oohtkufobaneoub 
Wbitiros— Pabol  Evidence. 

Where  a  deed  of  land  recited  that  it  was 
;:iven  in  full  settlement  of  a  claim,  parol  evi- 
dence is  competent  to  show  that  a  bill  of  sale 
to  the  grantee  executed  on  the  same  date  was 
also  intended  as  part  consideration,  and  was 
part  of  the  settlement 

6.  Bahkbuftct  €=9339— Intebsst  of  Bank- 
bupt  in  Pbopebtt. 

A  banlcmpt  has  no  right  of  complaint  as  to 
how  the  trustee  divides  the  property  among  the 
creditors. 

7.  Advebsk  Possession  «=>11^— Suffioienot 
or  Evidence. 

Where  title  to  property  is  claimed  by  vir- 
tue of  any  law  of  limitation,  it  is  incumbent  up- 
on the  claimant  to  show  clearly  that  such  prop- 
erty lias  been  in  his  exclusive  and  adverse  pos- 
session for  the  proper  period. 


8.  Sales  «=>144— Bnxs  of  Salb— Desobip- 
tion  op  Pbopebtt — Suffioiknct. 
A  bill  of  sale  describing  property  "as  de- 
scribed in  deed  from  W.  to  T.,**  etc.,  snfficiently 
described  the  property. 

Appeal  from  District  Court,  Panola  Coun- 
ty; John  M.  Tlpps,  Judge. 

Suit  by  R.  P.  Ash  and  W.  B.  Biggs  to  re- 
cover personal  property  or  its  value  frwn  R. 
B.  Trabue  and  R.  C.  Trabue.  Judgment  for 
plaintiffs,  and  defendants  appeaL    Affirmed. 

H.  N.  Nelson,  of  Carthage,  for  appellants. 
W.  O.  Banks-,  of  Carthage,  for  appellees. 

HIQHTOWER,  C.  J.    This  was  a  suit  by 
appellees,  R.  P.  Ash  and  W.  B.  Biggs,  as 
plaintiffs,  against  appellants,  R.   B.  Trabue 
andiR  C.  Trabue,  who  were  defendants,  filed 
in  the  district  court  of  Panola  county,  in 
which  appellees'  sought  to  recover  from  ap- 
pellants  the  following    described   {personal 
property,  or  In  the  alternative  its  value: 
One  Hall  A  Brown  planing  machine 
No.  1,  with  8  Schimer  heads  attach- 
ed to  said  planing  machine,  of  the 

total  value  of $400  00 

1  planing  mill  edger,  of  the  value  of. .      75  00 
1  knife  grader,  of  the  value  of 35  00 

1  fan  and  blow  pipe  connections,  of  the 

value  of 250  00 

2  line  shafts  and  10  pulleys,  of  the 

value  of 76  00 

10  doUey  buggies  of  the  value  of 40  00 

1  trimmer,  of  the  value  of 75  00 

The  aggregate  value  was  alleged  to  be 
$950.  It  was  alleged  by  appellees  that  they 
were  the  owners  of  such  property,  and  that 
the  same  was  unlawfully  seized  and  taken 
possession  of  by  appellants,  and  converted 
to  their  own  use,  and  in  addition  to  their 
prayer  for  recovery  of  such  property,  or  In 
the  alternative  its  value,  appellees  also 
prayed  for  damages  in  the  sum  of  $50,  be- 
cause of  the  conversion  of  6ucb  property 
by  appellants. 

Appellants  answered  by  general  demurrer, 
general  denial,  and  further  specially  denied 
that  the  machinery  sought  to  be  recovered 
by  appellees  belonged  to  plaintiffs,  as  al- 
leged by  them,  at  the  time  of  this  alleged 
seizure  by  appellants,  or  at  any  other  time, 
but  that  the  same  belonged  to  the  defendant 
R.  C.  Trabue ;  that  at  one  time  the  same  be- 
longed to  the  defendant  R.  E.  Trabue,  but  that 
the  said  R.  E.  Trabue  had  become  a  bankrupt 
and  said  property  was  a  part  of  the  assets 
of  his  estate,  and  that  the  same  was  sold  to 
defendant  R.  C.  Trabue  by  the  trustee  in 
bankruptcy,  and  was  paid  for  by  him,  and 
that  said  property  never  did  belong  to  plain- 
tiffs. Appellants  further  specially  answered 
that  they  had  bad  and  held  peaceable,  ad- 
verse, and  open  possession  of  said  property, 
claiming  the  same,  using  and  controlling 
the  same  for  more  than  two  years, before  ap- 
pellees filed  this  suit,  and  that  therefore, 
title  to  same  was  perfected  in  them  by  the 
statutes  of  limitation  of  two  years. 

The  case  was  tried  before  the  court  wlth- 
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out  a  jury,  and  resulted  in  a  Judgment  In 
faror  of  appellees  against  appellants  for  the 
recovery  of  the  planing  machine  No.  1,  with 
ijchimer  heads,  as  hereinbefore  described, 
the  value  of  which  was  found  by  the  court 
to  be  $300,  and  for  the  possession  of  the  plan- 
ing machine  edger  hereinabove  described,  the 
value  of  which  was  found  by  the  court  to  be 
$30,  and  also  for  the  possession  of  the  fan 
and  blowpipe  connections  above  described, 
the  value  of  which  was  found  by  the  court 
to  be  $50,  making  aggiegate  value  of  said 
Items  .?400.  The  court  further  ordered  and 
decreed  that  In  the  event  the  above-de- 
scribed pr<q)erty,  the  possession  of  which 
was  decreed  to  appellees,  could  not  be  had 
and  returned  to  appellees,  that  then  the  ap- 
pellees recover  from  appellants  the  sum  of 
$400,  same  being  the  assessed  aggregate  val- 
ue of  such  property,  and,  further,  that  ap- 
pellees have  judgment  for  all  costs,  etc.  To 
this  judgment  appellants  duly  excepted,  and 
afterwards,  in  due  time,  filed  their  motion  for 
new  trial,  which  was  by  the  court  overruled, 
and  the  judgment  has  been  brought  here  by 
appeal  for  review. 

The  first  asMgnment  of  error  Is  to  the  ef- 
fect that  the  judgment  In  this  case  In  favor 
of  appellees  In  void,  for  the  reason  that  the 
same  was  not  rendered  at  a  legal  term  of  the 
district  court  of  Panola  county.  This  as- 
signment and  contention  is  based  upon  the 
following  facts:  The  judgment  In  this  case 
was  rendered  on  the  4th  day  of  November, 
1916.  Under  the  law,  the  regular  September 
term  of  the  district  court  of  Panola  county 
convened  on  the  18th  day  of  September, 
1016,  but  owing  to  the  fact  that  Hon.  W.  C. 
Buford,  who,  up  to  the  time  of  his  deatik 
on  the  17th  day  of  September,  1916,  was 
not  present  on  the  18th  day  of  September 
to  open  said  court," the  same  was  regularly 
opened  by  the  sheriff  of  that  county.  In  ac- 
cord.nnce  with  the  statute,  and  was  adjourn- 
ed from  day  to  day  for  three  successive  days, 
and  on  the  fourth  day  the  sheriff  declared 
said  September  term  of  the  court  adjourned. 
In  accordance  with  the  statute,  and  there- 
fore the  regular  September  term,  1916,  of 
the  district  court  of  that  county  was  not 
held,  but  lapsed.  No  successor  to  Judge 
Buford  was  appointed  by  the  Governor  until 
the  'SU\  day  of  September  following,  on  which 
date  the  Governor  appointed  Hon.  John  M. 
TIpps,  judge  of  the  Fourth  judicial  district, 
which  embraces  Panola  county.  Judge  Tipps 
promptly  qualified  as  such  judge,  and  there- 
upon ordered  that  a  special  term  of  the  dis- 
trict court  of  Panola  County  should  be  be- 
gun and  holden  within  and  for  said  county 
on  the  2.5th  day  of  September,  1916,  and 
which  should  remain  In  session  and  tie  ad- 
journed on  the  4th  day  of  November,  1916. 

Appellants  raise  no  question  as  to  the  le- 
gality of  the  appointment  of  Judge  Tipps, 
or  as  to  his  quallflcutlons  In  any  respect, 
but  seem  to  contend  that  since,  under  the 


law,  a  regular  term  of  the  district  court  of 
Panola  county  could  not  continue  longer  than 
five  weeks,  Judge  Tipps  had  no  authority  in 
law  for  calling  a  special  session  of  his  court 
in  said  county  for  a  longer  term  than  five 
weeks.  Article  1720,  Vernon's  Sayles'  Texas 
Civil  Statutes,  providing  for  special  terms  of 
district  courts  in  tills  state,  reads  as  follows: 
"Whenever  it  may  become  advisaUe,  in  the 
opinion  of  a  district  jndge,  tO'  hold  a  special 
term  or  terms  of  tlie  district  court  in  any 
county  in  his  district,  such  special  term  or 
terms  may  be  held;  and  such  district  judge 
may  convene  such  special  term  at  any  time 
which  may  be  fixed  by  him.  Such  district  judge 
may  appoint  jury  commissioners,  who  may  se- 
lect and  draw  grand  and  petit  jurors  in  accord- 
ance with  the  law.  Such  jurors  may  be  sum- 
moned to  appear  before  such  district  court  at 
such  time  as  may  be  designated  by  the  judge 
thereof:  Provided,  that  in  the  discretion  of  tbe 
district  judge,  a  grand  jury  need  not  be  drawn 
or  impaneled." 

[1]  We  see  nothing  in  this  statnte  which 
warrants  the  contention  of  appellants  that 
Judge  Tipps  was  not  authorized  to  convene 
a  special  term  of  the  district  court  of  Panola 
county  for  a  longer  period  than  five  weeks. 
While  it  Is  true,  under  the  law,  that  a  r^- 
uiar  term  of  the  district  court  of  Panola 
county  could  not  continue  longer  than  five 
weeks,  yet  we  are  of  opinion  that  the  law 
having  reference  to  regular  terms  of  district 
courts  in  this  state  and  fixing  their  duration 
has  no  application  to  special  terms  author- 
ized to  be  convened  under  article  1720,  Ver- 
non's Sayles'  Texas  CItU  Statutes,  above 
quoted,  and  we  think  that  the  duration  of  a 
special  term,  such  as  was  called  by  Judge 
Tipps,  was  a  matter  left  to  his  judgment  and 
sound  discretion,  and  that  he  was  authorized 
by  the  article  of  the  statute  above  mentioned 
to  convene  the  district  court  in  said  county 
for  a  longer  period  than  five  weeks,  as  be  did, 
if  in  his  judgment  the  condition  of  the  docket 
in  that  county  required  or  justlfled  his  ac- 
tion In  doing  so. 

[2]  The  second  proposition  under  this  as- 
signment is,  in  substance,  that  aU  proceedings 
of  a  district  court,  at  a  time  when  the  hold- 
ing of  such  court  Is  4inanthorlzed  by  law, 
are  null  and  void.  Of  course,  we  agree  that 
this  is  a  correct  proposition  of  law,  bat  it 
has  no  application  here.  Tbia  assignment  is 
overruled. 

The  second  assignment  of  error  complains 
of  the  action  of  the  court  in  admitttngr  in  evi- 
dence, over  the  objection  of  appellants,  a  bill 
of  sale  executed  by  Thomas  D.  Bonner,  In  his 
official  capacity  as  trustee  in  bankniptcy, 
which  purports  to  convey  to  appellees,  amon? 
other  things,  the  Items  of  machinery  which 
were  awarded  to  appellees  by  this  jodgment. 
The  bill  of  sale,  the  introduction  of  which 
was  objected  to,  reads  as  follows: 

"In  the  District  Court  of  the  United  States  for 

the  Eastern  District  of  Texas,  at  T^ler. 

"In   the   Matter  of  R.   E.   Trabue,  Bankruot. 

No.  1720.    In  Bankrupt»sy.  ^ 

"Whereas,  on  the  30th  day  of  Decemt>er.  19ia. 

the  trustee  in  the  al>ove  proceedings    executed 
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to  B.  P.  AA  and  W.  B.  Bi^g>,  of  Panola 
county,  Tex.,  a  deed  to  a  portion  of  lota  122 
and  123  in  Carthage,  Tex.,  in  consideration  of 
the  cancellatira  of  a  certau  Tcndor's  lien  note 
against  said  property; 

"And  whereas,  said  vendor's  lien  note  appears 
also  to  be  a  lien  on  certain  personal  property, 
as  described  in  deed  from  Miss  Kate  Whitney 
to  B.  E.  Trabae,  wherein  said  vendor's  lien  was 
retained,  the  nature  and  extent  of  which  and 
the  title  thereto  is  entirely  unknown  to  this 
trustee,  but  which  it  was  agreed  that  the  said 
Ash  and  Biggs  might  have  taereto  such  title  as 
this  trustee ,  at  this  time  might  have,  if  an; 
he  has  therein: 

"Now,  therefore,  1,  Thomas  D.  Bonner,  trus- 
tee, in  the  aforesaid  proceedings  in  consideration 
of  said  agreement,  hereby  release  unto  the  said 
E.  P.  Ash  and  W.  E.  Biggs  of  Panola  county, 
Tex.,  such  title  as  this  court  and  this  trustee 
may  have  in  and  to  said  personal  property. 
This  30th  day  of  December,  A.  D.  1914. 

"Thomas  D.  Bonner,  Trustee. 
"B.  B.  Trabue,  Bankrupt." 

The  special  objections  Interposed  to  tbe  in- 
troduction of  this  bill  of  sale  were:    (1)  Be- 
cause the  plaintiffs'  pleadings  show  that  they 
make  the  general  allegation  of  ownership  of 
the  property  sued  for,  and  do  not  declare  on 
said  instnunent  as  a  basis  of  their  cause  of 
action,  and  said  instrument  had  not  been  filed 
among  the  iwpers  of  this  cause  and  notice  of 
filing  given  to  the  defendants,  as  required  by 
law.    (2)  Because  said  Instrument  is  not  ac- 
knowledged by  the  grantor  therein,  and  the 
execution  of  said  Instrument  was  not  proven, 
as  required  by  law,  before  the  same  could  be 
admitted  in  evidence.    (3)  Because  there  was 
no  order  of  the  bankrupt  court  authorizing 
the  trustee  to  convey  the  property,  and  there 
was  no  order  of  the  bankrupt  court  confirm- 
ing said  sale,  said  instrument  showing  that 
the  same  was  made  without  consideration, 
and  therefore  less  than  75  per  cent  of  the 
value  of  the  property  conveyed.    (4)  Because 
the  date  of  said  paper  had  been  changed  from 
January  30,  1915,  to  December  30,  1913,  and 
tZiere  was  no  evidence  Introduced  explaining 
the  change  made  in  said  paper.    (5)  Because 
the  plaintiffs  had,  on  December  30,  1913,  ac- 
cepted a  deed  and  conyeyance  by  said  trustee 
to  two  town  lots  in  the  town  of  Carthage  in 
full  payment  and  settlement  of  the  claim  they 
bad  against  the  estate  of  R.  E.  Trabue,  and 
therefore  said  bill  of  sale  was  without  con- 
iiideratloii,  and  the  trustee  in  bankruptcy  had 
no  antbority  to  make  it,  and  it  passed  no  title 
to  the  plaintiffs. 

All  of  these  objections  were  by  the  court 
overmlfkl.  and  the  bill  of  sale  from  the  trus- 
tee in  Itankruptcy  admitted,  and  appellants 
duly  excepted.  In  allowing  the  bill  of  exeep- 
tloD.  tbe  court  appends  this  explanation: 

"This  trial  was  begun  on  October  12,  1916, 
and  the  bill  of  sale  was  then  introduced.  De- 
fendants aaked  for  time  to  secure  additional 
tpstimony,  the  request  was  granted,  and  trial 
was  resamed  on  November  4,  1916,  but  defend- 
ants offered  no  farther  testimony  to  contradict 
or  explain  'the  bill  of  sale,  nor  any  excuse  why, 
and  tbe  testimony  offered  showed  conclusive 
that  the  deed  and  bill  of  sale  were  contem- 
poraneous and  bore  the  same  date,  which  was 
December  30, 1913,  and  not  December  30, 1915." 
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[S]  In  disposing  of  this  assignment.  It 
would  be  sufficient  to  say  that  neither  the 
bin  Itself,  as  above  mentioned,  nor  the  ex- 
planation of  the  trial  court  in  connection 
tlwrewlth,  shows  as  a  fact  tliat  any  of  the 
grounds  of  objection  interposed  by  appellants 
to  the  introduction  of  the  bill  of  sale  existed 
or  were  true,  in  fact,  with  the  single  excep- 
tion that  the  trill  of  sale  was  not  formally 
acknowledged  by  the  trustee  in  bankruptcy. 
The  statement  by  appellants  in  the  bill  that 
tliey  objected  to  the  introduction  of  this  evi- 
dence on  certain  grounds  is  not  a  statonent 
approved  by  the  trial  court  that  those 
grounds,  In  tact,  existed,  and  therefore  this 
bill  of  exception  does  not  point  out  any  er- 
ror, and  this  court  would  not  be  required  to 
search  the  record  in  the  case  to  ascertain 
whether,  in  fact,  the  grounds  of  objection  in- 
terposed to  the  introduction  of  this  evidence 
find  support  in  the  facts.  We  would  say, 
however,  that  the  record  does  affirmatively 
show  that  the  trustee  in  bankruptcy  did,  in 
fact,  execute  this  bill  of  sale  to  appellees. 
One  of  the  propositions  of  appellants  under 
this  assignment  is  to  the  effect  that  a  trus- 
tee in  bankruptcy  cannot  make  a  valid  sale 
of  the  bankrupt's  property  under  the  bank- 
ruptcy law  without  tbe  order  of  the  bankrupt 
court,  and  a  confirmation  of  such  sale  by  such 
court 

[4]  If  the  bill  of  exception,  in  connection 
with  this  matter,  could  be  held  to  show  as  a 
fact,  and  we  think  it  does  not,  that  no  order 
of  the  bankrupt  court  authorizing  this  sale 
by  tbe  trustee  was  shown  to  have  been  made, 
still  we  doubt  the  correctness  of  appellants' 
contention  that  a  sale  by  a  trustee  in  bank- 
ruptcy of  personal  property  belonging  to  the 
estate  of  tbe  bankrupt  in  the  absence  of  an 
order  of  the  bankruptcy  court  authorizing 
such  sale,  would  be  absolutely  void,  but  we 
think,  clearly,  that  such  a  sale  of  personal 
property,  purporting  to  be  made  by  a  trustee 
In  bankruptcy  in  his  official  capacity,  cannot 
be  held  void  in  the  sense  that  the  same  can 
be  collaterally  attacked,  as  was  attempted  by 
appellants  in  this  cause.  Such  a  sale,  under 
the  bankruptcy  law  of  1867  (Act  Oong.  March 
2,  1867,  c.  176, 14  Stat  517),  has  been  express- 
ly held  by  our  own  Supreme  Court  not  to 
have  l>een  void,  in  the  sense  that  the  same 
could  be  collaterally  attacked,  and  we  have 
found  notlilng  in  the  present  bankruptcy  law 
that  has  led  us  to  believe  that  such  a  sale 
would  be  void  in  the  sense  that  it  could  be 
collaterally  attacked.  We  have  examined 
carefully  the  authorities  dted  by  appellants 
in  connection  with  this  contention,  and  with- 
out discussing  them,  we  have  concluded  that 
none  of  them  can  be  considered  authority  for 
the  contention  here  made  by  appellants.  Kel- 
ler V.  Falckney,  42  Tex.  Civ.  App.  483,  91 
S.  W.  103;  Beall  v.  Chatham,  100  Tex.  371, 
99  S.  W.  1116:  Curdy  v.  Stafford,  88  Tex. 
125,  30  S.  W.  551;   Mims  v.  Swartz,  37  Tex. 
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13.  In  Keller  v.  Taldiney,  snpra,  Chief  Jus- 
tice Gill,  speaking  for  the  Galveston  C!oart 
of  ClTil  Appeals,  used  this  language: 

"While  the  law  seems  to  contemplate  that 
the  trustee  should  procure  an  order  to  sell  the 
property  of  the  bankrupt,  and  it  is  doubtless 
the  universal  practice  to  do  so,  we  think  the 
regularity  of  a  trustee's  sale  cannot  be  col- 
laterally attacked,  and  that  such  questions  can 
be  raised  only  in  the  court  in  which  the  pro- 
ceedings are   pending." 

This  decision,  It  will  be  seen,  was  ren- 
dered after  the  enactment  of  the  presait 
bankruptcy  laws.  It  will  be  borne  in  mind, 
also,  in  this  connection,  that  the  action  of 
the  trustee  In  bankruptcy  here  In  Qnestiou 
bad  reference  to  personal  property  only,  and 
in  no  manner  luTOlves  a  consideration  of 
what  might  be  required  In  the  way  of  spe- 
cific authority  to  him  from  the  bankruptcy 
court,  if  title  to  real  property,  depending 
upon  such  a  sale,  were  in  question,  though 
we  do  not  mean  to  intimate  that  the  rule 
would  be  difTerent  in  such  case.  We  are  not 
called  up<m  to  pass  on  that  question.  We 
have  concluded  that  appellants'  bill  of  ex- 
ceptions challenging  the  action  of  the  court 
in  admitting  this  bill  of  sale  in  evidence 
points  out  no  reversible  error,  and  this  as- 
signment is  overruled. 

The  third  assignment  of  error  complains 
of  the  action  of  the  trial  court  in  admitting 
in  evidence,  over  appellants'  objection,  cer- 
tain testimony  of  appellee  W.  E.  Biggs,  the 
relevancy  of  which  can  only  be  shown  by  a 
brief  statement  at  this  point  of  some  of  the 
facts  upon  which  appellees  claim  title  to  the 
property  recovered  by  them  herein  is  based. 

Miss  Kate  L.  Whitney,  a  resident  of  Mis- 
sissippi, on  December  14,  1911,  by  deed  of 
that  date  conveyed  to  appellant  R.  B.  Trabue 
the  following  described  real  property  in  the 
town  of  Carthage,  Panola  county,  Tex. :  The 
west  one-half  of  lot  122,  less  a  designated 
pOTticm  of  the  same,  and  the  east  one-half  of 
lot  123,  less  a  designated  portion  of  same; 
and  by  this  same  deed,  Miss  Kate  Whitney 
also  conveyed  to  said  R.  E.  Trabue  certain 
sawmill  machinery  and  equipment  situated 
upoa  said  property,  including  the  items  of 
machinery  that  were  recovered  by  appellees 
in  this  salt  The  total  consideration  for 
this  'deed  to  Trabue  was  $1,961.34,  (me-half 
of  which  was  paid  in  cash  at  the  time  the 
deed  was  executed,  and  the  balance,  amount- 
ing to  $9S0.67,  was  evidenced  by  the  promis- 
sory note  of  R.  E.  Trabue  in  favor  of  Kate 
L.  Whitney,  and  which  was  payable  at  the 
expiration  of  one  year  thereafter,  which 
made  the  note  payable  December  14,  1912. 
This  note  bore  interest  at  the  rate  of  10  per 
cent  per  annum  from  its  date,  and  provided 
for  the  usual  attorney's  fee  of  10  per  cent 
This  note  was  not  paid  by  Trabue,  and  on 
March  19,  1913,  Kate  L.  Whitney  sold  and 
transferred  the  note  to  the  appellees.  Ash 
and  6igg8,  who  paid  full  face  value  there- 
for. 

In  the  deed  from  Kate  U  Whitney  to  R.  B. 


Trabue,  there  was  no  express  retention  of  a 
lien  on  any  of  the  property  conveyed  thereby 
to  secure  the  payment  of  the  note  executed 
by  Trabue,  but  the  note  Itself  recited  the 
retention  of  the  vendor's  lien  as  agaiiet  the 
land  conveyed  by  the  deed  to  secure  the  pay- 
ment of  the  note.  At  the  time  Kate  L. 
Whitney  sold  and  transferred  said  note  to 
appellees.  Ash  and  Biggs,  she  also  by  writ- 
ten transfer  conveyed  and  passed  to  Ash 
and  Biggs  all  right,  title,  and  Interest,  liens, 
eta,  which  ehe  had  in  or  upon  the  land  con- 
veyed by  her  deed  to  Trabue,  by  reason  of 
her  being  the  vendor  thereof.  On  March 
20,  1913,  ai^ellant  R.  E.  Trabue  was  duly 
adjudged  a  bankrupt  by  the  United  States 
District  Court  for  the  Eastern  District  of 
Texas  at  Tyler,  and  thereafter,  in  April, 
Thomas  D.  Bonner  was  duly  elected  and  ap- 
pointed trustee  in  bankruptcy  in  that  pro- 
ceeding. 

The  note  held  by  appellees.  Ash  and  Biggs, 
by  transfer  from  Kate  I*  Whitney,  con- 
stituted a  claim  against  the  estate  of  R.  E. 
Trabue,  bankrupt,  and  the  eame  was  assert- 
ed in  the  bankruptcy  court  by  appellees  as 
a  claim  against  this  estate  in  bankruptcy, 
and  on  the  30th  day  of  December,  1913,  the 
amount  of  this  note.  Including  principal,  in- 
terest, and  attorney's  fees,  was  something 
in  excess  of  |1,100. 

The  record  before  us  shows  that  the  trus- 
tee in  bankruptcy  fully  recognized  the  va- 
lidity of  the  claim  of  appellees,  Ash  and 
Biggs,  against  the  estate  of  said  bankrupt 
R.  E.  Trabue,  and  for  the  purpose  of  adjust- 
ing and  settling  said  claim  of  appellees  against 
said  estate,  said  trustee  in  bankruptcy  on 
December  30,  1913,  conveyed  by  deed  duly 
executed  to  appellees  all  that  portion  of  lot 
No.  123  in  the  town  of  Carthage  which  was 
conveyed  by  said  Kate  !■.  Whitney  to  said 
R.  B.  Trabue  on  December  14,  1911.  This 
deed  from  the  trustee  in  bankruptcy  does 
expressly  recite  that  It  is  made  for  the  pur- 
pose of  paying  the  claim  of  appellees.  Ash 
and  Biggs,  against  the  estate  of  R.  E.  Tra- 
bue, In  bankruptcy,  by  reason  of  said  Ash 
and  Biggs  being  the  holders  and  owners  of 
said  note,  and  the  deed  further  recites  that 
the  property  thereby  conveyed  is  accepted 
in  satisfaction  of  eald  claim  of  Ash  and 
Biggs  against  said  estate.  There  is  no  men- 
tion in  this  deed  Itself  of  any  personal  prop- 
erty being  conveyed  to  Ash  and  Biggs  in  set- 
tlement and  discharge  of  their  claim  against 
this  bankrupt  estate,  but  on  the  very  same 
day  (December  30,  1913)  eald  trustee  In 
bankruptcy  also  executed  to  appellees,  Asb 
and  Biggs,  the  following  written  instruments : 

"In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Texas,  at  Tyler. 

"In  the  Matter  of  R.  E.  Trabue,  Bankrupt 
No.  1720.     In  Bankruptcy. 

"Whereas,  on  the  30th  day  of  December,  1913, 
the  trustee  in  the  above  proceedings  executed 
to  R.  P.  Ash  and  W.  E.  Biggs,  of  Panola  coun- 
ty, Tex.,  a  deed  to  a  portion  of  lots  122  and  123 
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m  Cartkage,  Tez.,  in  oonaideration  of  the  cancel- 
lation of  a  certain  vendor's  lien  against  said 

property ; 

"And  -whereas,  said  vendor's  lien  note  appears 
to  be  also  a  lien  on  certain  personal  property,  as 
described  in  deed  from  Miss  Kate  Whitney  to 
R.  E.  Trabue,  wherein  said  vendor's  lien  was 
retained,  the  nature  and  extent  of  which  and  the 
title  thereto  is  entirely  unknown  to  this  trustee, 
but  which  it  was  agreed  that  the  said  Ash  and 
Biggs  might  have  thereto  such  title  as  this 
trustee  at  this  time  might  have,  if  any  he  has, 
therein: 

"Now,  therefore,  I,  Thomas  D.  Bonner,  trus- 
tee in  the  aforesaid  proceedings,  in  considera- 
tion of  the  said  agreement  hereby  release  unto 
the  said  R.  P.  Ash  and  W.  E.  Biggs,  of  Panola 
county,  Tex.,  such  title  only  as  this  court  and 
this  trnstee  may  have  in  and  to  said  personal 
property. 

"Signed  this  30th  day  of  December,  A.  D.  1»13. 
"Thomas  D.  Bonner,  Trustee. 
"R.  E.  Trabue,  Bankrupt." 

HI  Now  the  testimony  on  the  part  of  appel- 
lee W.  E.  Biggs,  which  was  admitted  over  the 
objections  of  appellants,  and  which  is  made 
the  basis  of  this  assignment,  was  to  the  effect 
that  it  was  understood  between  the  trustee 
in  bankruptcy,  Bonner,  and  Ash  and  Biggs, 
at  the  time  the  deed  from  the  trustee  to  Ash 
and  Biggs  was  executed,  that  Ash  and  Biggs 
were  also  to  have  the  items  of  personal  vrop- 
erty,  being  the  machinery  which  was  recov- 
ered by  the  judgment  herein,  in  settlement 
and  discharge  of  their  daim  against  said 
bankrupt  estate.    This  testimony  was  object- 
ed to  on  the  specific  grounds  that  the  deed 
from  the  trustee  in  bankruptcy  to  Ash  and 
Biggs  and  the  order  of  the  bankrupt  court 
authorizing  the  same  show  that  the  land  con- 
veyed by  such  deed  and  accepted  by  Ash  and 
Biggs  was  to  be  in  full  satisfaction  of  their 
claim  against  the  bankrupt  estate,  and  there- 
fore that  such  testimony  contradicted  a  writ- 
ten instrument  and  judgment  of  the  bankrupt 
court. 

The  prc^positlon  is  that  iwrol  evidence  Is 
not  admissible  to  add  to  or  take  from  a  writ- 
ten instrument  or  the  judgment  of  a  court 
withont  an  allegation  of  fraud  or  mistake. 
This  proposition,  as  an  abstract  one,  announc- 
es a  familiar  rule,  but  we  do  not  think  that  it 
should  bave  application  here,  for  the  reason 
that  as  Bbown  by  this  record  the  deed  execut- 
ed by  the  trustee  in  bankruptcy  and  the  bill 
of  sale  -were  both  executed  on  December  30, 
1913,  and  hoth  have  reference  to  the  claim  of 
Asb  and  Biggs  as  creditors  against  the  bank- 
rupt estate  then  in  the  hands  of  said  trustee, 
and  botli  purport  to  have  been  executed  by 
the  trusitee  in  settlement  and  discharge  of  the 
cl&im  ot  Ash  and  Biggs  against  said  estate, 
and  we  tbink  tliat  the  deed  and  bill  of  sale 
should  lie  considered  and  construed  together, 
as  evidencing  one  and  the  same  transaction, 
and  wben  ao  considered  there  can  be  no  es- 
cape f^rocD  the  conclusion  that  it  was  the  In- 
tention and  purpose  ot  the  trustee  in  benk- 
mptey  to  convey  to  Ash  and  Biggs  the  items 
of  machinery  whldi  were  sold  by  Miss  Kate 
W  hitney  to  R-  E.  Trabue  by  her  deed  to  him 
of  December  14, 1911,  a  portion  of  whidi  was 


recovered    by    appellees    by    the   judgment 
herein. 

[1]  There  is  no  question,  in  our  opinion, 
but  tliat  the  evidence  in  this  record  shows 
that  the  items  of  personal  property,  posses- 
sion of  which  was  awarded  by  the  judgment 
herein  to  appellees,  was  a  portion  of  the  ma- 
chinery mentioned  in  the  deed  from  Kate  L. 
Whitney  to  R.  E.  Trabue,  above  mentioned, 
and,  of  course,  when  Trabue  was  adjudicated 
a  bankrupt,  and  the  trustee  in  bankruptcy 
was  appointed,  the  legal  title  to  this  proper- 
ty passed  immediately  to  said  trustee  in 
bankruptcy,  and  the  said  B.  E.  Trabue  no 
longer  had  iiny  character  of  title  thereto,  and 
it  was  proper  for  the  bankrupt  court,  having 
jurisdiction  of  this  bankrupt  estate,  to  make 
disposition  of  the  property  belonging  to  the 
estate  such  as  might  be  deemed  most  advan- 
tageous to  the  creditors  of  said  bankrupt,  and 
if  in  the  judgment  of  the  trustee  in  bankrupt- 
cy it  was  for  the  Interest  of  such  creditors, 
appellees  being  among  them,  to  adjust  and 
settle  the  daim  of  appellees  against  said  es- 
tate by  conveying  to  them  the  land  mention- 
ed in  his  deed  and  the  personal  property  men- 
tioned in  the'  bill  of  sale  executed  at  the 
same  time,  we  think  he  was  authorised  to 
do  so,  without  any  right  of  complaint  in  the 
bankrupt,  and.  we  think  tliat  it  was  permis- 
sible to  show  by  the  witness  Biggs  that  such 
was  the  agreement  and  understanding  be- 
tween the  trustee  and  Ash  and  Biggs  at  the 
time  of  sudi  conveyance,  and  as  recited  by 
the  bill  of  sale  from  the  trustee.  The  assign- 
ment of  error  is  therefore  overruled. 

The  fourth  assignment  of  error  Is  as  td- 
lows: 

"Because  the  court  erred  in  overruling  the  de- 
fendants' motion  to  witharaw  their  announce- 
ment in  this  case  of  ready  for  trial,  and  to  con- 
tinue this  case  for  the  purpose  of  securing  the 
evidence  of  Thomas  D.  Bonner  to  prove  there 
was  no  consideration  for  the  bill  of  sale  to  the 
machinery." 

The  pr(^x>sitlon  under  this  assignment  is: 
•'When   a   trustee  conveys   property   without 

consideration,    the   sale   is    void    and   no   title 

passes." 

We  confess  that  we  are  tumble  to  see  that 
this  proposition  of  law  has  any  relevancy 
whatever,  or  is  germane  to  any  extent  to  this 
assignm«it  of  error,  and  for  that  reason  this 
court  might  properly  Ignore  this  assignment. 
Nevertheless,  we  have  c.'camined  the  record  in 
connection  with  this  complaint,  and  we  find 
there  Is  no  merit  In  It  whatever,  and  the  as- 
signment la  therefore  overruled. 
The  fifth  assignment  is  as  follows : 
"Because  the  judgment  of  the  court  should 
have  been  for  the  defendants,  because  the  undis- 

Euted  evidence  shows  that  the  defendants  had 
ad  certain  machinery  in  their  possession,  using 
and  claiming  the  same  for  more  than  two  years 
before  tiiia  suit  was  filed." 

In  connection  with  this  assignment,  we 
have  carefully  examined  the  statement  of 
tiicts,  and  we  have  concluded  that  we  would 
not  be  authorized  to  hold  that  the  evidence 
relative  to  appellants'  defense  of  limitation 
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was  sncta  as  to  compel  a  finding  by  the  trial 
court  that  they  had  acquired  title  to  the 
items  of  property  recovered  by  appellees,  un- 
der the  statute  of  limitation  of  two  years,  in- 
tei-posed  by  appellants.  We  think  that  In- 
stead of  the  eridence  showing  without  con- 
tradiction that  this  property  had  been  held 
adversely  and  exclusively  in  the  possession  of 
appellants  for  a  period  of  two  years  prior 
to  the  institution  of  this  suit,  such  evidence 
was  at  least  in  sharp  conflict,  and  we  doubt 
whether  the  evidence  relied  upon  by  appel- 
lants on  this  point,  even  had  there  been  no 
contradictory  evidence  on  the  part  of  appel- 
lees, would  have  been  sufficient  to  have  com- 
pelled a  finding  by  the  trial  court  that  this 
property  was  in  the  exclusive  adverse  pos- 
session of  appellants  for  the  full  period  of 
two  years  prior  to  the  Institution  of  this  suit. 

[7]  It  is  a  familiar  rule  of  law  In  this  state 
that  where  title  to  property  is  claimed  In 
virtue  of  any  law  of  limitation,  it  Is  incum- 
bent upon  the  claimant  to  show  clearly  that 
such  property  has  been  in  the  exclusive  and 
adverse  possession  of  the  claimant  for  such 
period  of  time  as  wlU,  under  the  statute,  de- 
vest the  true  owner  of  title.  This  record  does 
not  show  that  such  character  of  proof  was 
made  in  this  case,  and  the  assignment  in 
this  connection  Is  overruled.' 

The  sixth  assignment  is: 

"Because  the  court  erred  in  rendering  Judg- 
ment for  the  plaintiffs  in  this  case  based  on  the 
bill  of  sale  made  by  Bonner  to  them,  because  the 
same  shows  that  be  was  only  conveying  a  lien, 
if  any  he  had,  and  does  not  describe  any  prop- 
erty whatever,  and  there  was  no  evidence  that 
tiiis  property  was  ever  situated  on  the  lots  de- 
scribed m  the  deed  from  Miss  Kate  Whitney  to 
R.  E.  Trabue,  but  the  evidence  shows  that  the 
machinery  here  sued  for  was  never  on  said  lots." 

[S]  In  answer  to  this  assignment,  it  is  suf- 
ficient to  call  attention  to  the  bill  of  sale 
from  the  trustee  in  bankruptcy  to  Ash  and 
Biggs,  hereinbefore  mentioned,  which  refutes 
the  contention  of  appellants  In  this  connection 
with  reference  to  what  the  bill  of  sale  con- 
veyed, and  as  to  the  remaining  portion  of  the 
assignment  we  will  say  that  we  have  careful- 
ly examined  the  record  in  connection  there- 
with, and  find  that  the  complaint  made  is  not 
sustained  by  the  record.  The  assignment  is 
overruled. 

This  disposes  of  all  assignments  of  error 
found  in  appellants'  brief,  and  having  con- 
cluded that  none  of  them  point  out  any  re- 
versible error,  all  are  overruled,  and  the 
Judgment  of  the  trial  court  is  affirmed. 


FT.  WORTH  &  D.  C.  RT.  CO.  v.  W.  A.  NA- 
BORS  FRUIT  CO.    (No.  1264.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  9,  1918.    Rehearing  Denied 

Feb.  e,  1918.) 

1.  Cabbiebs  €=>7&— Actions  fob  Convebsion 
— Pebsons  Entitled  to  Sue. 
Persons  authorized  to  take  poseession  of  the 
contents  of  a  car  containing  a  shipment  of  fruit 


had  such  possession  as  entitled  them  to  sne  the 
carrier  for  conversion  of  the  fruit,  and  the  car- 
rier, having  recognised  their  authority  and  ac- 
cepted a  receipt  from  them  for  the  contents  of 
the  car,  could  not  question  tbeir  right  of  posses- 
sion. 

2.  Cabbiebs   9=>89— Faii,ubt  of  Consionxb 
TO  Receive  Goons— Sale  bt  Cabbieb. 

Rev.  St  1911,  art.  729,  providing  that 
should  any  perishaUe  property  remain  unclaim- 
ed it  shall  be  the  duty  of  the  carrier  to  sell  it  at 
public  auction  after  giving  five  days'  notice, 
supersedes  the  common  law  in  respect  to  the 
manner  of  selling,  and  a  sale  by  a  carrier  with- 
out the  notice  required  by  statute  was  illegal, 
and  might  be  made  the  basis  of  a  suit  for  con- 
version, though  the  carrier  complied  with  the 
common-law  rule  with  reference  to  the  sale  of 
goods. 

3.  Cabbiebs  <=»94(^— Convebsion  or  Goons 
— ^EviOENCE  OP  Value— SutficieNct. 

In  an  action  against  a  carrier  for  the  con- 
version of  a  shipment  of  fruit,  which  the  car- 
rier took  possession  of  and  sold  because  of  the 
consignee's  failure  to  unload  the  fruit,  evi- 
dence of  the  market  value  of  the  fruit  on  August 
22d  did  not  support  a  judgment,  where  the  il- 
legal sale  was  made  on  August  25th,  the  goods 
being  of  a  perishable  nature  and  subject  to  rap- 
id deterioration. 

4.  Cabbiebs  «=3lOO(l)— Reoeifi  of  Goods  bt 
Consignee— Duty  to  Reuovb. 

The  consignees  of  a  carload  of  fruit  had  no 
right  to  retain  possession  of  the  car  and  peddle 
fruit  therefrom  at  retail,  but  were  bound  to  un- 
load the  car  within  a  reasonable  time,  failing 
to  do  which  they  were  liable  for  demdrrage  and 
for  the  reasonable  expenses  incurred  by  the  car- 
rier in  caring  for  the  produce  after  retaking  pos- 
session up  to  the  time  of  a  sale. 

Appeal  from  Potter  County  (3ourt;  T.  W. 
McBride,  Judge. 

Action  by  W.  A.  Nabors  Fruit  Company 
against  the  Ft.  Worth  &  Denver  City  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

Turner  &  Dooley  and  A.  S.  Rollins,  all  oC 
Amarillo,  for  appellant.  Kimbrongb,  Under- 
wood &  Jaelcson,  of  Amarillo,  for  appellee. 

HALL,  J.  Appellee  sued  appellant  rail- 
way company  In  the  county  court  to  recover 
damages  in  the  sum  of  $364,  for  the  alleged 
conversion  of  a  quantity  of  fruit  and  veg- 
etables. A  trial  before  a  Jury  resulted  to  a 
verdict  and  Judgment  in  favor  of  appellees, 
in  the  sum  of  1236.60.  It  appears  from  the 
record  that  W.  A.  Nabors,  as  consignor, 
made  the  shipment  to  J.  S.  McAfee  as  con- 
signee, and  that  the  car  arrived  in  Amarillo 
on  or  about  August  17,  1916.  Upon  its  ar- 
rival it  was  delivered  to  Pbagan  and  Logan, 
who  took  charge  of  it  and  receipted  appel- 
lant therefor.  Phagan  and  Logan  at  once 
commenced  peddling  the  fruit  and  vegetables 
from  the  car  at  retail  In  violation  of  the  In- 
structions given  them  hy  amtellant  company 
not  to  do  so.  Again,  on  the  19tb  day  of  An- 
gust,  appellant  served  notice  on  said  parties 
that  they  would  not  be  i)ermitted  to  use  the 
car  as  a  salesroom  for  the  purpose  of  selling 
and  peddling  its  contents.    The  car  was  nev- 
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er  unloaded  In  tbe  ordinary  manner,  but  up 
to  the  time  when  appellant  took  possession 
the  fruit  and  vegetables  were  sold  to  such 
customers  as  made  application  to  Phagan 
and  Logan  to  purchase.  The  sales  continued 
until  August  21st,  when  appellant  took  pos- 
session of  the  car  and  sealed  the  doors,  and 
advised  Phagan  and  Logan  that  they  would 
redeliver  the  car  at  any  time  they  would 
unload  It  Phagan  and  Logan  broke  tbe 
seals  of  the  car  soon  after  appellant  had 
taken  possession,  and  were  again  selling  the 
goods  as  before,  when  on  August  22d  appel- 
lant again  took  the  oar,  s^Ied  It,  and  ran  It 
into  the  yards  of  the  company.  After  ad- 
vertising the  contents  of  the  car  for  sale  by 
publication,  appellant  sold  said  ccmtents  at 
auction  on  August  25th,  for  tbe  sum  of  $13S. 
[1,2]  Under  the  first  assignment  of  error 
It  is  insisted  that  appellant  was  entitled  to 
a  peremptory  Instruction  in  its  favor  because 
the  record  failed  to  show  that  appellees  had 
such  an  Interest  in  the  subject-matter  of  the 
suit  as  would  entitle  them  to  maintain  the 
action.  It  sufficiently  appears  from  ,the  rec- 
ord that  Phagan  and  Logan  were  authorized 
to  take  possession  of  tbe  contents  of  the  car, 
and,  after  having  recognized  their  authority 
and  accepted  a  receipt  from  them  for  its 
contents,  appellant  cannot  be  heard  to  ques- 
tion their  right  of  possession.  This  being  a 
suit  for  conversion,  they  had  such  posses- 
sion as  entitled  them  to  recover.  Bank  v. 
Brown,  86  Tex.  80,  28  S.  W.  862 ;  Robertson 
V.  Gourly,  84  Tex.  675,  19  S.  W.  1006.  It  is 
further  contended  by  appellant  that  there  is 
no  competent  evidence  from  which  the  Jury 
could  compute  the  damages  claimed  accord- 
ing to  the  legal  measure.  Appellant  request- 
ed a  special  charge  to  the  effect  that  it  had 
the  right,  upon  the  refusal  of  Phagan  and 
Logan  to  unload  the  car,  to  act  upon  such  re- 
fusal, and  that  thereafter,  If  appellant  used 
ordinary  care  and  exercised  reasonable  dili- 
gence In  the  manner  In  which  it  handled  the 
contents  of  the  car,  to  return  a  verdict  for 
the  defendant.  The  car  being  sold  on  Au- 
gust 25th,  without  any  effort  on  the  part  of 
appellant  to  comply  with  Revised  Statutes, 
art.  729,  we  think  the  company  was  guilty  of 
converrion.  In  this  connection  appellant 
CMitends  that  it  complied  with  the  common- 
law  rule  with  reference  to  the  sale  of  goods, 
and  was  not  required  to  advertise  the  prop- 
erty for  five  days  as  required  by  the  statute. 
Whatever  may  be  the  rule  in  other  Jurisdic- 
tions, It  is  settled  in  this  state  that  tbe  stat- 
ute regulating  the  sale  of  freight  by  a  carrier 
snpersedes  the  common  law  in  respect  to 
tlie  manner  of  selling,  and  tihat  a  sale  by  the 
carrier,  not  made  in  accordance  with  the 
statutory  provisions,  is  illegal,  and  may  be 
made  the  basis  of  a  suit  for  conversion.  St 
I*  8.  W.  Ry.  Co.  V.  Ark.-Tex.  Grain  Co.,  42 
Tex  Civ.  App.  125,  96  S.  W.  656 ;  Gulf,  C.  ft 
S.   F.  Ry.  Co.  et  aL  ▼.  North  Texas  Grain 


Co.  et  &l,  82  Tex.  Qv.  App.  93,  74  S.  W.  667; 
Carter  ft  Ciorey  v.  L  ft  O.  N.  Ry.  Co.,  93  S. 
W.  681. 

[S,  4]  The  contention  of  appellant  how- 
ever, that  the  evidence  does  not  support  the 
Judgment  must  be  sustained.  The  illegal 
sale  having  been  made  on  August  25th,  the 
measure  of  damages  was  the  market  value 
of  the  goods  on  that  date  and  Interest  Tbe 
only  evidence  upon  the  question  of  market 
value  was  confined  to  tbe  value  of  the  prop- 
erty on  August  22d  and  since  tbe  goods 
were  of  a  perishable  nature,  subject  to  rapid 
deterioration,  appellant's  contention  on  this 
point  must  be  sustained.  Under  the  rule  es- 
tablished by  the  courts  of  this  state,  appel- 
lees clearly  had  no  right  to  retain  posses- 
sion of  the  car  and  peddle  their  goods  from 
it  at  retail.  Wichita  Falls,  etc.,  Ry.  Co.  v. 
Wattam,  168  S.  W.  398;  Wattam  v.  I.  ft  G. 
N.  Ry.  Co.,  168  S.  W.  973.  It  was  the  duty 
of  appellees  to  unload  the  car  within  a  rea- 
sonable time ;  failing  to  do  this  they  are  lia- 
ble for  demurrage  and  for  reasonable  ex- 
I)en8es  incurred  by  appellant  in  caring  for 
tbe  produce  up  to  the  time  of  the  sale.  It 
is  true  that  appellant  introduced  no  written 
or  printed  rule  forbidding  shippers  to  ped- 
dle goods  from  cars  nor  do  we  understand 
that  It  was  necessary  to  have  a  written  or 
printed  rule  forbidding  this  practice.  In 
any  event,  the  existence  of  such  a  rule  was 
proven  by  parol  without  objection.  What  Is 
here  said  disposes  of  the  material  questions 
presented  and  all  assignments  not  specifical- 
ly mentioned  are  overruled. 

For  the  reasons  stated  the  Judgment  is  re- 
versed and  the  cause  remanded. 

HUFF,  O.  J.,  not  sitUng. 


CLOSNER  &  SPRAGUE  et  al.  v.  ACKER 
et  aL  (No.  6904.) 

(Court  of  Civil  Appeals  of  Texas.    San,  Antonio. 

Dec.  19,  1917.    On  Motion  for  Rehearing 

Jan.  23,  1918.) 

1.  Sbt-Oft  and  Countebclaih  «=>29(1)  — 
Claiub  with  Subject-Matteb  of  the  Ac- 
tion. 
In  a  suit  by  an  ajgsignee  of  part  of  a  series 
of  notes  secured  by  vendors'  lien  against  tbe 
maker,  the  assignors,  and  a  subsequent  purchas- 
er, who  assumed  their  payment,  the  subsequent 
purchaser  filed  a  cross-bill  against  the  assignors 
and  an  irrigation  company  organized  and  man- 
aged (ly  them,  for  fraud  inducing  the  sale  ot 
the  land  to  him,  and  for  the  failure  of  the  ir- 
rigation company  to  furnish  water  pursuant  to 
a  water  contract  acquired  by  him  as  part  of  his 
parchase.  Held  that,  as  the  cause  of  action  by 
plaintiff  was  founded  on  tbe  deed  from  the  as- 
signors to  tbe  maker  of  tbe  notes,  which  also 
created  a  lien  for  the  rest  of  the  series  of  notes 
retained  by  the  assignors,  and  as  plaintiff  made 
tbe  deed  from  the  maker  to  the  subsequent  pur- 
chaser and  its  obligation  part  of  his  cause  of 
action,  the  cross-bill  was  maintainable  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914.  art  1330, 
providing  that  nothing  in  the  preceding  article 
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shall  prohibit  defendant  from  pleading;  any  set- 
off or  any  counterdaim  founded  on  a  cause  of 
action  arising  out  of  or  incident  to  or  connect- 
ed with  plaintiff's  cause  of  action,  since,  in  or- 
der to  render  a  final  decree,  it  was  necessary  to 
determine  whether  any  surplus  obtained  from  a 
sale  of  the  property  should  be  paid  to  the  subse- 
quent purchaser  or  to  the  assij^ors  to  apply  on 
the  notes  retained  by  them. 

2.  Vendor  and  P0rcha8eb  <S=>3(3)— Natobhi 
OF  Tbansaction — Sale  or  Agency. 

Owners  of  land  executed  an  option  to  R., 
whereby  they  bound  themselves  to  deed  the  land 
to  certain  persons,  as  directed  by  R.,  in  con- 
sideration of  a  certain  price,  to  be  paid  as 
therein  specified.  When  agents  employed  by  R. 
had  procured  a  purchaser  for  certain  land,  the 
owners  deeded  the  land  to  one  of  the  designated 
persons,  who  paid  therefor  partly  in  cash  and 
partly  by  notes  secured  by  a  vendor's  lien,  and 
thereupon  conveyed  to  the  purchaser  so  ob- 
tained. Beld,  that  the  relation  between  the 
owner  and  R.  was  that  of  vendor  and  purchaser, 
and  not  that  of  principal  and  agent,  and  such 
owners  were  not  liable  for  misrepresentations 
made  by  its  vendee  or  by  the  agents  employed 
by  R. 

3.  Fraud  ^=»30— Persons  L-iable— Notice. 

Where  the  purchaser  accepted  a  deed  from 
the  vendee  designated  by  R.,  and  expressly  as- 
sumed the  notes  executed  by  such  vendee,  and 
made  additional  notes  to  the  vendee,  he  had 
notice  that  such  vendee  was  his  vendor,  and  that 
he  was  not  the  agent  of  such  owners. 

4.  Fbadd  «=»28— Acts  Constttctinq. 

There  was  nothing  fraudulent  in  the  owners' 
giving  such  option,  as  they  had  a  legal  right  to 
Umlt  their  liability  to  their  own  statements,  and 
to  save  themselves  from  liability  for  the  misrep- 
resentations of  others,  provided  such  limitation 
was  not  concealed  from  the  purchaser. 

5.  Princifai.  and  Agent  9=922(1)  —  Evi- 
dence—Declarations  01"  Agent. 

The  statement  of  a  person  that  he  was  a 
sales  agent  for  defendants,  made  in  their  ab- 
sence, was  not  admissible  to  prove  agency. 

6.  Exceptions,  Biu,  of  ^ssSl-— Neoessiit  or 
Approval. 

An  assignment,  which  predicated  error  ni>- 
on  a  state  of  facts  shown  by  a  bill  of  excep- 
tions not  approved  by  the  trial  court,  could  not 
be  considered. 

7.  judgkent   €=>256(1)    —   confobuitt   to 
Vkbdict. 

In  a  suit  to  foreclose  a  vendor's  lien,  in  which 
one  of  tlie  defendants  filed  a  cross-bill  for  fraud 
inducing  the  purchase  of  the  land  and  for  the 
failnre  of  an  irrigation  company  to  furnish  wa- 
ter for  irrigation,  where  the  jury  found  for  such 
defendant  on  the  issue  as  to  the  failure  to  fur- 
nish water,  the  court  erred  in  i^oring  the  ver- 
dict and  rendering  judgment  against  him  on  that 
cause  of  action. 

8.  Action  «=»45(1)  —  Joinder  of  Causes  — 
Repugnant  Causes  of  Action. 

Causes  of  action  by  a  vendee  for  fraud  in 
representing  that  the  land  was  subject  to  irri- 
gation, and  for  failnre  to  furnish  water  for  ir- 
rigation as  agreed,  were  repugnant  and  contra- 
dictory, and  could  only  be  alleged  properly  in 
the  alternative,  as  it  would  be  a  double  recovery 
to  recover  full  compensation  because  the  land 
was  not  subject  to  irrigation,  and  in  addition 
damages  for  failure  to  furnish  water. 

On  Motion  for  Rehearidg. 

9.  Appbai.  and  Error  ®=>1173(2)— Reversal 
AS  to  Parties  Not  Appealing. 

In  an  action  by  the  assignee  of  part  of  a 
series  of  notes  secured  by  a  vendor's  lien  against 
the  maker,  the  assignors,  and  a  subsequent  pur- 
chaser, who  assumed  their  payment,  the  subse- 


quent purchaser  filed  a  «ra«s-action  against  the 
assignors  for  fraud,  and  an  insurance  company, 
which  had  acquired  the  rest  of  the  notes  of  the 
series  after  maturity  as  collateral  security,  was 
impleaded.  Judgment  was  rendered  for  the  sub- 
sequent purchaser  against  the  assignors,  the 
amount  due  on  the  notes  held  by  the  insurance 
company  being  deducted  from  the  amount  of  the 
recovery,  and  such  notes  were  ordered  canceled.  ^ 
The  assignors  'appealed,  but  there  was  no  ap- 
peal by  the  insurance  company.  Meld,  that  the 
court  had  jurisdiction  to  reverse  the  judgment 
as  against  the  insurance  company,  on  reversing 
the  judgment  against  the  assignors,  as  the  ap- 
peal brought  up  the  entire  case,  and  brought  all 
the  parties  before  the  court  in  sudi  a  way  as 
to  give  jurisdiction  to  render  any  judgment  to 
which  the  appellants  might  show  themselves  en- 
titled. 

Appeal  from  District  Conrt,  Bexar  Coun- 
ty;  R.  B.  Minor,  Judge. 

Suit  by  Max  Acker  against  Closner  & 
Sprague  and  others.  John  F.  Mudge  and 
wife  filed  a  cross-action,  in  which  the  Ameri- 
can National  Insurance  CJompany  Intervened. 
Judgments  for  plaintiff  against  Mudge  and 
wife,  and  for  the  latter  on  their  cross-com- 
plaint against  CUosner  &  Sprague  and  an- 
other. Closner  &  Sprague,  John  F.  Mudge 
and  wife,  and  another  appeal.  Affirmed  In 
part,  and  reversed  and  remanded  In  part 

Denman,  Franklin  &  McGown,  of  San  An- 
tonio, and  Williams  &  Neethe,  of  Galveston, 
for  appellants.  George  P.  Brown,  of  Laredo, 
and  Don  A.  Bliss,  of  San  Antonio,  for  ap- 
pellees. 

SWBABINGEN,  J.  Max  Acker  fOed  this 
suit  to  recover  the  amount  of  five  notes  and 
to  foreclose  a  vendor's  Hen  on  40  acres  of 
land  designated  sufficiently  for  our  purpose 
as  lot  10,  block  238.  The  parties  made  de- 
fendant by  plaintiff  were  Ray  B.  Jackson, 
the  maker  of  the  notes,  John  F.  Mudge,  who 
assumed  the  payment  of  the  notes,  which 
assumption  was  expressed  In  the  deed  to 
Mudge,  John  Closner  and  W.  F.  Sprague. 
indorsers,  and  the  following,  who  had  or 
claimed  some  interest  In  the  land:  Lucy  E. 
Mudge,  wife  of  John  F,  Mudge,  George  O. 
Wright,  W.  W.  Ryan,  and  the  Valley  Reser- 
voir &  Canal  CJompany.  Ray  b!  Jackson,  W. 
W.  Ryan,  and  George  a  Wright,  alleged  to 
reside  in  the  state  of  Missouri,  made  no  ap- 
pearance. 

John  F.  Mudge  and  wife  answ^ered  that 
Closner  &  Sprague  were  the  real  owners  of 
the  notes  held  for  them  by  the  plaintiff,  and 
by  a  cross-action  sought. to  set  off  against 
the  notes  damages  for  deceit  and  fraud  In- 
flicted upon  them  by  the  misrepresentations 
of  representatives  of  the  Jaclison-Vreeland 
Land  Company,  selling  agents  of  Closner  & 
Sprague.  In  the  same  cross-action  the 
Mudges  sought  to  offset  damages  caused 
them  by  the  failure  of  the  Valley  Reservoir 
&  Canal  Company  to  furnish  water  according 
to  the  terms  of  a  contract  for  Irrigating  the 
land  purchased.     The  damages  claiiqed   on 


^ssFor  otbw  cases  le*  same  topic  and  KBT-NUMBBB  iD  all  Key-Numbered  Digests  and  Indaxss 


Digitized  by  LjOOQI€ 


Tex.) 


CliOSNER  ft  SPRAODE  r.  ACKER 


423 


both  coiuita  far  exceeded  the  amonnt  of  tbe 
notes,  and  Judgment  was  asked  for  the  ex- 
cess. 

The  American  National  Insurance  Compa- 
nf>  nrged  to  be  made  party  defendant  by 
Closner  &  Spragne,  Impleaded  by  the  cross- 
action  of  John  F.  Mudge,  Intervened  as  the 
owner  of  five  notes,  numbered  6,  7,  8,  9,  and 
10,  of  the  same  series  as  tbe  five  notes,  nun^ 
bered  1,  2,  3,  4,  and  5,  sued  upon  by  plalnttff. 
The  Intervener's  notes  were  made  by  Jack- 
son, Indorsed  by  Closner  &  Sprague,  and  se- 
cured by  vendor's  Hen  as  were  plaintiff's 
five,  but  expressly  made  subordinate  to  the 
five  notes  owned  by  plaintiff,  by  an  agree- 
ment when  the  plaintiff  acquired  bis  five. 
No  personal  judgment  was  sought  by  the  in- 
tervener by  reason  of  the  assumption  of  the 
notes  by  Mudge. 

Qosner  &  Sprague  and  the  Valley  Reser- 
voir &  Canal  Company  excepted  to  the  cross- 
action  for  misjoinder  of  causes  of  action, 
and  denied  the  allegation  of  agency,  and  de- 
nied all  the  allegations  of  the  cross-action, 
except  that  the  Valley  Reservoir  &  Canal 
Company  admitted  the  execution  of  the  con- 
tract by  it  to  furnish  water  for  Irrigation, 
with  the  terms  of  which,  It  was  alleged,  the 
Mndges  had  failed  to  comply. 

Special  Issues  were  submitted  to  a  Jury. 
Judgment  was  rendered  by  the  court, 'after 
overruling  the  exception  and  plea  of  mis- 
joinder,  in   favor  of  the  plaintiff  for  the 
amonnt  of  Us  notes,  together  with  attorney's 
fees,  and  foreclosing  the  lien  as  prayed  for 
by  plaintiff,   and  the  court  rendered   Judg- 
ment in  favor  of  Mudge  on  his  cross-action 
against  the  appellants  for  the  sum  of  $14,- 
05.'>.6O.  being  the  balance,  as  stated  in  tbe  de- 
cree, that  Mudge  was  entitled  to  recover  aft- 
er deducting  the  sum  of  $1,593.07,  the  amount 
of  tbe  notes  sued  on  by  the  intervener,  the 
American  National  Insurance  Company.    It 
apiieared  from  the  undisputed  evidence  that 
the  Intervener  acquired  these  notes  as  col- 
lateral after  their  maturity.    Judgment  was 
against  tbe  Mudges  on  their  cross-action  for 
failure  to  furnish  water.   There  is  no  appeal 
by  any  of  the  parties  from  the  Judgment  In 
favor  of  Acker.    This  appeal  was  taken  by 
John  Closner,  Wm.  F.  Sprague,  and  the  Val- 
ley Reservoir  &  Canal  Company  from  the 
Judgment  against  them  in  favor  of  John  F. 
and  Lucy  E.  Mudge  on  their  cross-action  for 
dwelt.     John  F.  and  Lucy  E.  Mudge  cross- 
assigned  error,  complaining  of  the  Judgment 
against    tbem   on   their  claim   for   damages 
for  failure  to  furnish  water  to  irrigate. 

Because  of  the  assignment  presenting  the 
plea  of  misjoinder,  it.  will  be  necessary  to 
!say  that  plaintiff,  in  stating  his  cause  of  ac- 
tion, pleaded  the  deed  from  Closner  & 
ripragne  to  Ray  Jackson,  the  maker  of  plain- 
tiff's notes,  and  also  set  out  the  assumption 
to  pay  same  expressed  by  Mndge  in  the  deed 
from  * JacKson  to  him.    One  of  tbe  two  caus- 


es of  actl(»  alleged  in  the  cross-actiim  la: 
That  Closner  &  Sprague  owned  thousands 
of  acres  of  laud  in  the  semi-arid  portion  of 
Southwest  Texas,  and  conceived  the  scheme 
of  subdividing  it  into  lots  and  blocks  and 
selling  it  at  high  prices  as  irrigated  lands, 
and  in  furtherance  of  that  scheme  organized 
the  o(»poratlon  known  as  tbe  Valley  Reser- 
voir &  Canal  Company  for  the  purpose  of 
furnishing  water  to  irrigate  their  lands. 
They  were  the  owners  of  all  the  stock  and 
were  the  absolute  managers  of  the  said  cor- 
poration. That  Closner  &  Sprague  and  the 
Valley  Reservoir  &  Canal  Company  employed 
the  Jackson-Vreeland  Land  Company,  a  cor- 
poration, as  thdr  agent  to  find  purchasers 
for  these  lands.  That  tbe  said  agent,  through 
its  representatives,  induced  J<An  F.  and  Lu- 
cy E.  Mudge  to  buy  the  40  acres  of  land 
described  by  plaintiff  In  his  first  amended  pe- 
tition as  lot  10,  block  238,  and  in  addition 
40  acres  in  lot  IS,  block  238,  and  also  40 
acres  out  of  the  B.  %  of  lot  2  and  the  W. 
i^  of  lot  8  in  block  277.  That  John  F.  and 
Lucy  B.  Mndge  were  induced  to  purchase 
the  above-described  land  by  the  following 
representations,  made  to  them  by  the  repre- 
sentatives of  the  Jackson-Vreeland  Land 
Company,  the  agent  of  appellants: 

"That  said  land  bad  what  is  called  a  water 
right,  entitling  it  to  be  irrigated  by  waters  from 
the  canal  of  the  said  Valley  Reservoir  &  Canal 
Company,  and  that  the  said  Valley  Reservoir  & 
Canal  Company  then  owned  and  operated  a 
pumping  plant  and  a  canal,  with  laterals,  which 
furnished  abundance  of  water  .to  irrigate  all  the 
lands  including  the  land  hereinbefore  mentioned 
[the  three  tracts  of  40  acres  each  purchased  by 
Mudge],  and  »  •  •  that  the  Valley  Reservoir 
&  Canal  Company  had  abundant  facilides  to 
irrigate  said  land,  and  were  ready  right  at  that 
time  to  fnrnish  the  water  necessary  to  irrigate 
the  land." 

That  these  representations  were  untrue. 
That,  had  they  been  true,  the  land  would 
have  been  of  tbe  value  of  $185  per  acre,  the 
amount  paid  and  promised  by  Mudge;  but, 
being  untrue,  the  value  of  the  land  was  only 
$10  an  acre.  That  because  of  the  deceit  and 
fraud  John  F.  and  Lucy  B.  Mudge  were  dam- 
aged in  the  sum  of  $21,000,  the  difference  be- 
tween the  value  of  the  land  as  it  actually 
was  and  the  amount  paid  and  obligated  to 
be  paid  by  Mudge  for  the  40  acres  involved 
in  plaintiff's  suit,  as  well  as  the  other  40 
acres  purchased  from  Closner  &  Sprague, 
and  also  the  40  acres  purchased  from  the 
Valley  Reservoir  &  Canal  Company. 

In  addition  to  the  foregoing  alleged  cause 
of  action  John  F.  and  Lucy  E.  Mudge  alleged 
that  a  certain  water  contract  had  been  ac- 
quired by  than  as  part  of  this  purchase, 
which  entitled  them  upon  certain  conditions 
to  receive  water  from  the  Valley  Reservoir 
&  Canal  Company,  upon  demand,  in  sufficient 
quantities  to  enable  them  to  produce  profit- 
able crops  upon  the  120  acres  of  land  pur- 
chased ;  that  the  water  was  not  furnished  in 
1914  and  1915,  causing  itemised  and  valued 
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damages  ta  John  F.  Muflge;  end  it  was  far- 
ther alleged  In  the  cross-action ; 

"That  though  the  plaintiff  herein  [Max  Acker] 
may  be  the  holder  of  said  notes,  yet  he  holds  the 
same  for  the  benefit  of  the  said  Olosner  & 
Sprague,  who  are  the  real  owners  thereof 

From  the  evidence,  we  find:  That  John 
dosoer  and  W.  F.  Sprague  owned  thousands 
of  acres  of  land,  which  they  subdivided  Into 
lots  and  blocks  to  be  sold  as  irrigable  lands ; 
that  they  organized,  owned,  and  managed  the 
Valley  Reservoir  &  Canal  Company,  Incor- 
porated for  the  purpose  of  furnishing  water 
from  the  Rio  Grande  river  to  irrigate  the 
lands  involved  in  this  suit;  that  this  cor- 
poration also  owned  one  of  the  40-acre  tracts 
which  was  mentioned  in  the  cross-action, 
but  was  not  mentioned  in  the  plaintlfC's  pe- 
tition ;  that  Closner  &  Sprague  signed  an  op- 
tion agreement  by  which  they  bound  them- 
selves to  W.  W.  Ryan  to  execute  a  deed  to 
either  Ray  Jackson  or  Merrill  Jackson  as 
directed  by  Ryan,  for  lands  selected  by  Ryan, 
for  which  Closner  ft  Sprague  were  to  be  paid 
$75  an  acre,  partly  in  cash,  the  remainder 
evidenced  by  notes  made  by  the  grantee  in 
the  deed,  and  secured  by  vendor's  lien  to  be 
expressed  in  the  deed ;  that  Ryan  employed 
thQ  Jackson-Vreeland  Land  Company  to  ad- 
vertise the  lands  and  promote  excursions  of 
land  buyers  from  Northern  states  to  the 
lands ;  that  John  F.  and  Lucy  E.  Mudge  were 
among  the  excursionists  and  were  induced  to 
buy  the  120  acres  of  land  described  in  their 
cross-action ;  that  they  were  told  by  the  rep- 
resentatives of  the  Jackson-Vreeland  Land 
Company  that  the  120  acres  of  land  would  be 
furnished  water  In  sufficient  quantities  to  ir- 
rigate successfully  as  soon  as  they  prepared 
the  land  for  cultivation;  that  the  facilities 
for  furnishing  water  were  ample  at  the  time 
of  the  purchase;  that  the  Mudgee  believed 
these  statements  and  relying  upon  the  truth 
of  them  bought  the  land ;  that  the  statements 
were  not  true;  that  water  was  never  fur- 
nished, though  Afudge  prepared  and  jdanted 
his  lands.  The  Valley  Reservoir  &  Oanal 
Company  executed  a  water  contract  to  Jack- 
s<Ni,  which  was  assigned  by  him  to  Mudge 
when  Mudge  purchased  the  land  from  Jack- 
son. This  contract  boimd  the  water  company 
to  furnish  Mudge  water  for  irrigating  his 
lands  upon  certain  conditions.  The  company 
failed  to  comply  with  its  obligaticm  to  fur- 
nish water  which  failure  caused  Mudge  to 
lose  his  crops. 

During  the  trial  it  was  admitted  in  <^>en 
court  that  Max  Acker  had  in  good  faith  be- 
come the  owner  of  his  five  notes  before  ma- 
turity for  value  and  at  the  time  of  the  trial 
was  the  bona  fide  owner  of  them.  On  Octo- 
ber 28,  1913,  upon  Ryan's  demand,  Closner 
&  Sprague  and  the  Valley  Reservoir  &  Qanal 
Company  executed  and  delivered  deeds  con- 
v^lng  the  three  tracts  of  land  to  Ray  Jack- 
son for  $75  an  acre  one-flfth  of  which  was 
paid  In  cash,  the  balance  evidenced  by  notes 


made  by  Ray  Jackson,  the  grantee  In  the 
deeds.  On  the  same  day,  Ray  Jackson  con- 
veyed the  same  lands  to  John  F.  Mudge  for 
$185  an  acre.  This  $185  an  acre  was  paid 
partly  In  cash,  partly  by  notes  payable  to 
Ryan,  partly  by  deeding  Mudge's  home,  and 
partly  by  the  assumption  by  Mudge  of  the 
outstanding  vendor's  Uen  notes  made  by  Ray 
Jackson  payable  to  the  order  of  Closner  & 
Sprague. 

[1]  The  first  four  assignments  present  the 
question  of  misjoinder,  and  all  four  must  be 
overruled.  The  cause  of  action  averred  by 
plaintiff  himself  was  founded  upon  the  deed 
from  Closner  &  Sprague  to  Jackson  in  which 
was  evidenced  the  agreement  creating  plain- 
tiff's notes  and  Uen.  This  same  c<mtract  also 
expressed  the  liability  on  and  lien  for  the  five 
notes  not  purchased  by  plaintiff,  but  retained 
by  Closner  &  Sprague,  and  at  the  time  of  the 
trial  subject  to  legal  offsets  against  them. 
In  order  to  render  a  final  decree  on  plain- 
tiff's petition  it  became  necessary  to  deter- 
mine to  whom  any  surplus  obtained  from  the 
sale  of  the  property  should  be  paid.  If 
Mudge  had  no  legal  offset,  the  surplus  should 
be  applied  to  the  satisfaction  of  the  notes 
numbered  6,  7,  8,  9,  and  10,  which  were  se- 
cured by  a  vendor's  lien,  though  inferior  by 
agreement  to  the  lien  securing  the  notes  num- 
bered 1,  2,  3,  4,  and  5.  If  Mudge  established 
a  legal  set-off  In  this  suit  against  Closner  & 
Sprague,  the  surplus  should  be  by  the  decree 
awarded  to  Mudge. 

The  relative  rights  of  Mudge,  Closner  & 
Sprague,  and  the  plaintiff,  in  the  property 
and  the  proceeds  of  the  sale  thereof,  all  de- 
pended upon  the  terms  of  the  deed  that  is  the 
foundation  of  plaintiff's  canse  of  action.  It 
was  the  making  of  this  contract,  expressed  In 
the  deed,  which  Mudge  averred  was  accom- 
plished by  the  deceit  and  fraud  of  Closner  & 
Sprague  through  th^  agents.  Then,  again, 
plaintiff  also  made  a  part  of  his  petition  the 
agreement  of  Mudge  to  assume  the  payment 
of  plalntifTs  five  notes,  which  agreement  was 
expressed  in  the  deed  from  Jackson  to  Mudge. 
Thus  plaintiff  made  that  deed  and  all  its 
obligations  a  part  of  his  cause  of  action. 
Among  these  obligations  was  the  promise  of 
Mudge  to  assume  the  payment  of  all  of  the 
ten  notes  of  the  series  made  by  Jackson,  five 
of  which  belong  to  plaintiff  and  five  to  Clos- 
ner &  Sprague.  This  deed  Is  q)eclally  attack- 
ed because  of  the  alleged  fraud  and  deceit  of 
Closner  &  Sprague  through  agents.  The  sub- 
stance of  the  cros8-actl(m  as  above  stated 
is  that  the  agreement  was  induced  by  false 
statements  to  Mudge  by  Closner  ft  Sprague 
through  their  agent,  the  Jackson-Vreeland 
Company. 

The  cross-action  averred  was  a  part  of, 
grew  out  of,  and  was  connected  with  plain- 
tiff's cause  of  action,  and  is  spedflcally 
authorized  by  article  1830,  Vernon's  Sayles' 
Tex.  Civ.  St,  to  be  Joined  in  a  salt  like  this. 
Mathonican  v.  Scott  ft  Baldwin,  87  Xez.  886, 
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28  S.  W.  1063;  Hurls  v.  Cain,  41  Tex.  Civ. 
App.  139,  91  «.  W.  866;  U.  S.  Fidelity  & 
Guarantee  Company  ▼.  Fossatl,  97  Tex.  497, 
80  S.  W.  74.  The  rule  of  law  by  which  the 
question  of  misjoinder  U  determined  has  been 
applied  to  facts  in  the  following  additional 
cases:  HoUoway  t.  Blum,  60  Tex.  626 )  Bur- 
dltt  V.  Glasscock,  25  Tex.  Supp.  46;  Hur- 
lock  ▼.  Beinhardt,  41  Tex.  580;  Eccles  ▼.  Hill, 
13  Tex.  es ;  Thomas  v.  Chapman,  62  Tex.  197; 
Frey  v.  Eallway,  86  Ttex.  465,  25  S.  W.  609; 
Contlett  V.  tr.  S.  Mort.  Co.,  60  S.  W.  820; 
Johnson  v.  Davis,  7  Tex.  173;  Clegg  v.  Var- 
nell,  18  Tex.  294 ;  Cnrla  Land  &  Irr.  Co.  T. 
THnamlt  Bank,  165  S.  W.  899 ;  Keel  ft  Son  T. 
Grahi  Co.,  143  S.  W.  238;  Williams  v.  Robin- 
son, 63  Tex.  676;  Stewart  v.  Gordon,  65  Tex. 
344 ;  Love  V.  Keowne,  68  Tac.^91 ;  Adams  v. 
First  Nat  Bank,  178  S.  W.  996;  Haberzettle 
r.  Searing,  80  S.  W.  639;  Kemendo  v.  Fruit 
Dispatch  Co.,  61  Tex.  Civ.  App.  631, 181  S.  W. 
73 ;  Key  v.  Fonts,  44  Tex.  Civ.  App.  424,  99 
S.  W.  448;  St  Louis,  etc.,  v.  Hengst,  36  Tex. 
Civ.  App.  217,  81  S.  W.  832;  Gulf,  etc.,  v. 
Browne,  27  Tex.  Civ.  App.  437,  66  S.  W.  341 ; 
2  Daniel  on  Neg.  Ins.  (6th  Ed.)  H  1422-1437. 

The  contentions  raised  by  the  first  four  as- 
signments have  been  considered  by  us  In  de- 
tail ;  but  we  do  not  so  discuss  them,  because 
It  seons  to  as  the  general  discussion  above 
given  requires  that  all  be  overruled. 

[2]  Appellant  In  the  trial  court  c<mBl3teat- 
ly  and  persistently  Insisted  that  the  relation 
between  Closner  ft  Sprague  and  the  Valley 
Reservoir  &  Canal  Company,  on  the  one  side, 
and  Ray  Jackson,  on  the  other,  was  that  of 
vendor  and  purchaser,  and  not  a  relation  of 
principal  and  agent  Declarations  of  agency 
were  admitted  over  timely  6bjectlon8.  Ehc- 
cerpts  from  advertising  literature  published 
by  the  Jackson- Yreetand  Company,  referring 
to  the  lands  as  those  of  Closner  ft  Sprague, 
and  statements  of  Closner,  years  after  the 
sale,  to  prove  agency,  were  likewise  admitted 
over  objections.  After  the  close  of  the  testi- 
mony, numerous  special  Instructions  based 
upon  this  contention  were  requested  and  re- 
fused. The  Issue  of  agency  submitted  by  the 
court  was,  in  due  form  and  time,  objected  to; 
likewise  the  Instruction  explaining  same. 
The  answer  of  the  jury  to  the  Issue  of  agency 
and  the  decree  In  accord  with  the  verdict  on 
tlie  Issue  of  agency  were  all  assailed.  All 
these  contentions  are  presented  from  various 
viewpoints  for  our  review  In  appellants'  as- 
signments, numbered  5,  6,  7,  8,  9,  10,  11,  12, 
13.  14,  15,  10,  17,  18,  19,  20.  21,  22,  23,  24,  25, 
26,  and  27.  All  can  properly  he  disposed  of 
by  our  conclusion  that  there  was  no  evidence 
that  the  Jackson-Vreeland  Land  Company 
was  the  agent  of  the  appellants,  and  there- 
fore that  company  and  its  representatives 
had  no  power  to  fasten  liability  for  deceit 
and  fraud  upon  the  appellants. 

The  fifth,  sixth,  and  seventh  assignments 
present  the  trial  court's  refusal  to  Instruct 
a  verdict  In  favor  of  CBosner  &  Sprague  and 


the  Valley  Reservoir  ft  Canal  Company 
against  J.  F.  Mudge  and  wife  on  their  cross- 
action.  Appellants  Insist  that  the  refusal  was 
error,  because  there  was  no  evidence  that  the 
Jackson-Vreeland  Land  Company  was  the 
agent  of  any  or  all  of  the  three  appellants. 
The  allegation  In  the  cross-action  is  that 
the  JacksOTi-Vreeland  Land  Company  was,  by 
express  agreement,  made  the  exclusive  agent 
for  the  sale  of  the  lands  Involved  in  this  suit; 
that,  as  a^nt,  the  land  company  made  the 
false  representation  that  induced  the  sale. 
It  Is  further  alleged  in  the  cross-action  that, 
for  the  purpose  of  avoiding  liability  for  mis- 
representations, the  appellants  concealed  the 
agency  agreement  under  the  guise  of  an  op- 
tion agreement. 

This  allegation  is  an  admission  by  the 
Mudges  that  the  contract  between  Closner  & 
Sprague,  one  party,  and- Ryan,  the  other  par- 
ty, was  on  its  face  an  option  contract,  by  the 
terms  of  which  the  relation  of  principal  and 
agent  does  not  appear  to  have  been  created, 
bat,  on  the  oontrary,  up<«  the  face  of  the 
i^tlon  contract,  the  relation  between  Closner 
ft  Sprague,  on  the  <me  side,  and  W.  W.  Ryan, 
on  the  other,  was  that  of  vendor  and  pur- 
chaser. An  examination  of  the  option  agree- 
ment proves  the  correctness  of  the  admission, 
for  the  agreement  blads  Closner  ft  Sprague 
to  deed  the  land  to  Bay  or  Merrill  Jack- 
son, as  directed  by  Ryan,  in  consideration  of 
$75  an  acre,  one-fifth  of  whldi  to  be  paid  In 
cash  on  delivery  of  deed,  and  the  balance  to 
be  secured  to  be  paid  by  tax  several  notes 
executed  by  the  grantee,  either  Ray  or  Mer- 
rill Jackson,  and  secured  by  vendor's  lien  on 
the  land  conveyed.  This  stipulation  proves 
beyond  question  the  relation  was  that  of 
vendor  and  purchaser.  One  of  the  oldest  and 
commonest  rules  of  law  is  that  an  agent  for 
eftectlng  sales  cannot  be  a  purchaser.  Brings 
V.  Boyd,  56  N.  Y.  289 ;  Porter  v.  Woodruff. 
36  N.  J.  Bq.  174 ;  Kerfoot  v.  Hyman,  52  111. 
612 ;  Jansen  y.  Williams,  36  Neb.  869, 56  N.  W. 
2T9,  20  L.  R.  A.  207 ;  Robinson  v.  Baston,  93 
Cal.  80,  28  Pac.  796,  27  Am.  St  Rep.  167; 
Keene  v.  Demelman,  172  Mass.  17,  61  N.  E. 
188;  Harney  v.  Burhons,  91  Wis.  348,  64  N. 
W.  1031;  Chezum  v.  Krelghbaum,  4  Wash. 
680,  30  Pac.  1008,  32  Pac.  100;  Turnley  v. 
Micheal,  16  S.  W.  912;  Allen  v.  Clopton  Real- 
ty Co.,  135  S.  W.  242;  Slayden  v.  Palmo,  53 
Tex.  Olv.  App.  227,  117  S.  W.  1054;  Collier 
V.  R<*ln8on,  61  Tex.  Civ.  App.  164,  129  S.  W. 
389;  Hammons  v.  Clwer,  58  Tex.  Civ.  App. 
610,  127  S.  W.  889;  Hamburger  v.  Thomas, 
118  8.  W.  770;  Newt<mi  v.  Dickson,  53  Tex. 
Civ.  App.  429,  116  S.  W.  143;  Cases  on 
Agency  by  Wambaui^,  911.  See  note  4, 
pages  912,  918.  Illustrative^  see  Mechem  on 
Sales,  f  49. 

In  all  .discussions  of  contracts,  where  the 
Ume  is  whether  they  are  sales  contracts  or 
merely  agency  contracts,  one  test  Is:  Does 
the  contract  obligate  one  party  to  convey  and 
thfeotber  party  to  pay?   If  so,  the  oontracl  Is 
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one  of  sale,  and  not  agency.  The  instrument 
under  consideration  Is  not  a  sales  contract, 
bat  an  option  binding  Closner  &  Sprague  to 
convey  to  Jackson,  when  demanded  by  Ryan, 
III  ccHislderatlon  of  payment  by  Jackson.  The 
only  distinction  between  the  option  and  the 
sales  contract  relevant  to  this  case  is  that 
Ryan  could  demand  the  deed  or  refuse  to  de- 
mand It.  Bat,  if  he  demanded  it,  the  con- 
tract before  us  required  Closner  &  Sprague 
to  convey,  and  required  Jackson' to  pay  for, 
the  land.  There  Is  no  question  that  the 
agreement  did  not  create  the  relation  of  agen- 
cy, but,  on  the  contrary,  expressly  negatived 
that  relationship. 

[3]  The  deed  from  Closner  &  Sprague  to 
Ray  Jackson  conveyed  the  land  to  Jackson, 
possibly  in  trust  for  Ryan,  but  certainly  pass- 
ed the  title  out  of  Closner  &  Sprague  and  into 
Jackson.  The  execution  of  the  ten  notes 
created  a  valid  obligation  against  Jackson. 
This  deed  and  these  ten  notes  do  not  evi- 
dence an  agency  relationship  between  Jack- 
son and  Closner  &  Sprague,  but  <m  the  face 
unequivocally  evidence  the  relation  of  vendor 
and  purchaser.  That  Closner  ft  Sprague  were 
not  selling  to  Mudge  through  an  agent  was 
clearly  and  unmistakably  brought  to  the  no- 
tice of  Mudge  before  he  acquired  title  and  be- 
fore he  executed  his  notes  for  the  purchase; 
for  he  accepted  a  deed  executed  by  Ray  Ja<^- 
8on,  and  expressly  assumed  the  notes  payable 
by  Jackson  to  Closner  &  Sprague,  and  made 
additional  notes  payable  to  Ray  Jackson. 
This  Is  sufficient  notice  to  him  that  Jackson 
was  his  vendor,  and  not  Closner  &  Sprague. 

The  cross-action  avers  that  this  method  of 
passing  the  title  into  Mudge  was  a  subterfuge, 
for  the  purpose  of  aiabllng  Closner  &  Sprague 
to  avoid  liability  for  false  representations  of 
the  agents  of  the  Jacksoa-Vreeland  Company. 
We  do  not  understand  why  it  should  be  term- 
ed a  subterfuge,  since  it  was  a  plain  trans- 
action, clearly  understood  by  Mudge  before  he 
bought  Mudge  knew,  from  the  deed  and 
notes,  that  his  vendor  was  Jackson,  and  will- 
ingly bought  with  that  knowledge.  Any  con- 
trary idea  he  may  have  inferred  from  other 
or  previous  oral  statements  was  positively 
eliminated  by  the  deed  and  notes.  He  know- 
ingly accepted  the  deed,  and  executed  the 
notes,  and  assumed  Jackson's  obUgati<Hi8  to 
Closner  &  Sprague. 

[4]  The  Insinuation  that  there  was  some 
taint  of  fraud,  because  Closner  &  Spragu6 
desired  to  avoid  liability  for  misrepresenta- 
tions by  the  Jackson-Vreeland  Company  and 
Its  agents,  is  not  tenable.  They  had  a  legal 
right  to  limit  their  liability  to  thdr  own 
statements,  and  to  save  themselves  from  lia- 
bility for  the  misrepresentations  of  others, 
provided,  of  course,  this  limitatioa  was  not 
concealed  from  Mudge.  When  an  Indoner 
of  a  negotiable  instrument  writes  the  words 
"Without  recourse"  ai)ove  his  indorsement, 
his  motive  is  to  limit  bis  liability  on,  a  note 
lie    sells    and    for    which    he    receives    a 


consideration.  l%e  motive  Is  not  fraudu- 
lent, but  prudent  We  fail  to  find  in 
the  statement  of  facts  one  particle  of  evi- 
dence to  sustain  the  theory  that  the  cation 
contract,  and  the  deed  to  Jackson,  and  the 
deed  from  Jackson  to  Mrudge  were  a  disguise 
to  conceal  the  true  relationship  of  agency. 

[5]  The  statement  of  Jackson,  that  he  was 
a  sales  agent  for  doener  &  Sprague,  made 
in  their  absence,  is  not  admissible  testimony 
to  prove  agency.  Alamo  Live  Stock  Com- 
mission Oompany  v.  Helmer,  192  S.  W.  591; 
Coleman  v.  Colgate,  68  Tex.  88,  6  Sl  W.  553; 
Latham  v.  Pledger,  11  Tex,  445 ;  Wright  v. 
Doherty,  60  Tex.  42 ;  Gulf,  etc.,  Co.  v.  York, 
74  Tex.  364, 12  S.  W.  68 ;  Guitar  v.  McGee.  139 
•S.  W.  «24.  The  recital  in  the  literature  ♦ 
that  Closner  ft  Sprague  owned  the  land  ad' 
vertlsed  was  the  exact  truth.  They  did  owa 
it  until  they  sold  it  to  Jackson.  The  evi- 
dence proves  beyond  question  and  without 
conflict  that  Closner  ft  Sprague  were  the  ven- 
dors of  Jackson,  and  Jackson  was  the  ven- 
dor of  Mudge.  It  proves  that  the  Jackson- 
Vreeland  Land  Oompany  was  the  selling 
agent  for  Ryan,  and  that  Jackson  was  an 
agent  of  the  Jackson-Vie^and  Land  Compa- 
ny. Tbe  misrepresentations  of  Jackson,  or  of 
the  Jackson-Vreeland  Land  Company,  could 
not  give  Mudge  a  cause  of  action  against  Clos- 
ner &  Sprague.  Because  there  was  no  evidoice 
thait  the  Jackson-Vreeland  Land  Company 
was  the  agent  of  Closner  &  Sprague  and  the 
Valley  Reservoir  &  Canal  Conqwny,  the  court 
should  have  Instructed  the  jury  to  find  for 
the  appellants  upon  the  issue  of  deceit  by 
misrepresentation. 

Tbis  also  disposes  of  those  assignments 
ur^g  error  because  the  verdict  was  con- 
trary to  the  evidence. 

Assignments  6,  6,  7,  8,  9,  10,  11,  12,  13,  14, 
15,  16,  17,  18,  19,  20,  21.  22,  23,  24,  25,  2^ 
and  27  are  sustained. 

[6]  Appellants'  assignment  numbered  42 
Is  not  considered,  because  it  predicates  er- 
ror upaa  a  state  of  facts  shown  by  a  form 
of  bill  of  exceptlcm,  which  the  record  shows 
was  not  approved  by  the  trial  court. 

By  crosa-asslgnment  the  appellees,  John 
F.  and  Lucy  E}.  Mudge,  assail  the  court's  de- 
cree for  the  reason  urged  that  the  plead- 
ings and  evidence  made  the  issue  of  damages 
for  failure  to  furnish  water  as  contracted 
for  Irrigating  the  lands  belonging  to  the 
Mudges,  the  issue  was  properly  submitted 
to  the  Jury  which  answered  In  favor  of  the 
Mudges,  and,  notwithstanding  the  verdict, 
the  Judgment  rendered  was  against  this  item 
of  the  cross-action. 

[7, 1]  Wie  think  this  orosst-asslgnment 
should  be  sustained.  The  court  erred  in  ig- 
noring the  verdict  of  the  Jury.  In  view  of 
another  trial.  It  may  be  proper  to  say  that 
the  two  causes  of  action  averred  by  the  cross- 
action  are  repugnant  and  ooatradictory,  and 
could  only  be  alleged  properly  in  the  alter- 
,  native.   ▲  recovery  on  both  would  iuiTe  beea 
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a  double  recovery.  To  reoov^r  fall  compen- 
sation because  the  land  was  not  mbject  to 
Irrigation,  and  then  in  addition  to  recover 
du  annnal  compensation  for  failure  to  fur 
nlsb  water,  would  be  a  most  flagrant  Instance 
of  double  compensation.  It  may  be  the  trial 
court  was  influenced  by  such  an  opinion, 
and  therefore  sought  to  prevent  the  injus- 
tice by  that  part  of  its  decree  complained  ot 
in  tUs  assignment. 

We  reverse  that  portion  of  the  Judgment 
against  Cloener  &  Sprague  and  the  Valley 
Reservoir  &  Canal  Company  in  favor  of  John 
F.  Mudge  and  Lucy  E.  Mudge  on  their  cause 
oC  action  alleged  in  the  cross-action  for  de- 
celt  and  fraud,  and  reverse  that  portion  of 
the  Judgment  against  John  F.  and  Lucy  E. 
Mudge  upon  their  crosa-action  for  failure 
to  furnish  water.  That  portion  of  the  Judg- 
ment which  is  against  the  Intervener,  the 
American  National  Insurance  Company,  In 
favor  of  John  F.  and  Lucy  B.  Mudge,  is  re- 
versed. That  portion  of  the  Judgment  which 
is  in  favor  of  the  plaintiff,  Max  Acker,  is 
affirmed.  The  cause  Is  remanded  for  retrial 
of  the  Issues  presented  In  the  cross-action  by 
John  P.  and  Lucy  E.  Mudge.  The  cause  of 
action  alleged  by  plaintiff  Is  not  to  be  re- 
tried. 

Affirmed  In  part;  reversed  and  remanded 
in  part 

On  Motion  for  Rehearing. 

[1]  Appellees,  In  their  motion  for  rehear- 
ing, complain  that  this  court  had  no  Juris- 
diction to  reverse  the  Judgment  In  so  far  as 
It  disposed  01  the  issues  against  the  Ameri- 
can National  Insurance  Company  in  favor 
of  the  Mudges.  The  reason  urged  by  ap- 
pellees is  that  the  American  National  Insur- 
ance Company  did  not  appeal  from  the  Judg- 
ment. We  followed  the  procedure  expressly 
authorized  by  the  Supreme  Court  in  the  case 
of  Thompson  v.  Kelley,  100  Tex.  536,  101 
S.  W.  1074.  In  that  case  the  question  was 
certified  to  the  Supreme  Court  and  the  an- 
swer, through  Associate  Justice  Williams, 
was  that,  even  thcugh  some  of  the  parties 
did  not  appeal,  yet  the  appeal  brought  up 
the  entire  case,  and  brought  all  the  parties 
l)efore  the  appellate  court  in  -such  way  as 
to  give  Jurisdiction  to  render  any  Judgment 
to  which  the  appellants  may  show  them- 
selves to  be  entitled. 

In  the  present  case,  the  notes  were  held 
by  the  American  National  Insurance  Com- 
pany merely  as  collateral  security.  Closner 
&  Sprague,  two  of  the  appellants,  were  the 
owners  of  the  notes.  These  notes  by  the 
Judgment  of  the  trial  court  were  canceled, 
and  the  amount  thereof  was  applied  as  a 
partial  payment  on  the  amount  of  the  Judg- 
ment rendered  against  Closner  &  Sprague  in 
favor  of  the  Madges  on  the  action  for  de- 
celt.  Since  there  dionld  have  been  no  Jad)^ 
ment  against  appellants  for  deceit,  the  notes 


should  not  have  been  canceled.  That,  under 
these  drcnmstances,  this  appellate  court  has 
the  Jurisdiction  to  reverse  the  Judgment 
against  the  American  National  Insurance 
Company,  In  accordance  with  the  decision  of 
the  Supreme  Court  above  mentioned,  is  fully 
sup{)orted  by  the  following  decisions:  Reeves 
V.  McCracken,  103  Tex.  416,  128  S.  W.  895; 
Tynberg  v.  Cohen,  76  Tex.  400, 13  S,  W.  315; 
Mosler  Safe  Ca  t.  Atascosa  County,  184  S. 
W.  324. 

We  have  carefully  reconsidered  our  origi- 
nal opinion,  in  the  light  of  the  motion  for  re- 
hearing, but  believe  a  correct  disposition  has 
been  made  of  the  case.  The  motion  for  find- 
ing of  additional  facts  and  to  correct  our 
finding  of  other  facts  has  all  been  carefully 
considered,  and  the  conclusion  reached  that 
we  have  stated  the  material  facts  correctly, 
though  much  of  the  testimony  proving  those 
facts  has  been  properly  omitted. 

The  motion  for  rehearing  and  the  motion 
for  additional  findings  of  fact  are  overruled. 


HENSLBY  et  ux.  ▼.  PENA.    (No.  7820 

(Court  of  (Svfl  Appeals  of  Texas.     El  Paso. 
Jan.  17,  1918.) 

1.  Tbbspasb  to  Try  Title  «=»32— Petition- 
Abandonment  or  Plea. 

Where  plaintiff  pleads  her  title  specially,  she 
abandons  her  plea  in  trespass  to  try  title,  but 
does  not  thereby  subject  the  petition  to  general 
demurrer. 

2.  Cancellation  of  Instruments  ®=337(1)— 
Averment  of  Gbounds  fob. 

Allegations  in  petition  setting  ap  the  title  of 
plaintiff  specially,  and  asking  for  cancellation  of 
deed  and  possession  of  land  assigned  examin- 
ed, and  held  sufficient 

3.  Tbespass  to  Tbt  Titlb  «=»44— QuEsrioN 

FOB  JUBT. 

Where  plaintiff  alleged  and  testified  that  she 
did  not  sign  the  deed,  nor  sell  the  land  to  defend- 
ants, it  was  not  error  for  the  court  to  submit  to 
the  jury  the  question  whether  plaintiff  signed 
such  d«ed  in  the  presence  of  a  notary  public, 
wliose  certificate  was  on  such  deed. 

4.  DXEDS  ^=»194(2)— Delivkby — Pbesumftion 
FBOM  Possession  of  Deed. 

That  a  deed  properly  executed  is  found  in 
possession  of  the  purchaser  is  prima  facie  evi- 
dence of  its  delivery,  but  such  evidence  may  be 
affirmatively  rebutted  by  testimony  of  the  gran- 
tor that  she  did  not  execute  the  deed. 

5.  Deeds  ®=367— Delivery  of  Invalid  Deeds 
OF  No  Effect. 

Where  a  deed  was  not  executed  by  the  own- 
er of  the  land,  delivery  could  give  it  no  legal 
effect. 

Error  from  District  Court  Presidio  Coun- 
ty;  P.  R.  Price,  Judge. 

Action  by  Mrs.  Antonio  Pena  against  S.  J. 
Hensley  and  wife.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

See,  also,  190  S.  W.  247. 

K.  C.  Miller  and  W.  C.  Jourdan,  both  of 
Marfa,  and  J.  iD.  Martin,  of  San  Antonio, 
for  plaintiffs  in  error.    Belcher  ft  Sutton,  of 
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Manta  (Gw  0.  Belcher,  of  Del  Rio,  and  O.  R. 
Sutton,  of  Marfa,  of  connBel),  for  defendant 
(n  error. 

HARPER,  C.  J.    Antonio  Pena,  appellee, 

brought  this  action  In  trespass  to  try  title, 
and  further  alleged  that  the  land  sued  for 
was  patented  to  her  husband,  then  deceased, 
and  that  It  was  their  homestead  and  still  Is ; 
that  she  learned  that  defendants  were  claim- 
ing title  to  It  by  Tlrtue  of  a  deed  purpottlug 
to  have  been  executed  by  her;  that  at  the 
time  the  deed  purports  to  have  been  executed 
she  was  an  aged,  uneducated,  and  Illiterate 
Mexican  woman,  unable  to  read  and  write; 
that  she  had  no  recollection  of  signing  the 
deed ;  that  It  was  never  her  intention  to  con- 
vey  the  lands  or  any  interest  therein,  and 
that  she  did  not  do  so  In  fact;  that  it  was 
without  consideration;  that  It  was  not  de- 
livered ^o  her,  nor  did  she  acquiesce  dn  Its 
delivery  to  said  S.  3.  Hensley;  that.  If  she 
be  mistaken  as  to  the  above,  then  the  deed 
was  never  Intended  by  either  of  the  parties 
to  become  absolute,  but  that  it  was  Intended 
to  convey  the  lands  In  trust  for  her  several 
children,  to  avoid  trouble  with  and  among 
them;  that  there  was  no  necessity  for  the 
trust,  and  no  duties  to  be  performed  by  the 
grantee  named,  and  none  has  been  perform- 
ed by  her ;  that  by  reason  of  said  facts  the 
deed  is  void  and  cloud  upon  her  title;  and 
prayed  for  title,  that  the  deed  be  canceled, 
and  for  possession  and  for  general  and  spe- 
cial relief.  Defendants  answered  by  general 
and  special  demurrers,  general  denial,  and 
not  guilty.  Submitted  to  Jury  by  special  la- 
sues,  and  upon  their  verdict  Judgment  was 
rendered  for  plaintiff  canceling  the  deed. 

The  first  assignment  Is  that  the  plaintiff's 
petition  is  subject  to  general  demurrer. 

[1, 1]  The  first  proposition  Is  that  by  plead- 
ing her  title  specially  she  abandoned  her 
plea  In  trespass  to  try  title.  The  second  is 
that  she,  having  asked  for  cancellation  of 
the  deed,  was  compelled  to  plead  her  title 
specially,  and  evidence  of  such  plea  Is  not 
admissible  under  the  general  plea;  and, 
third,  that  plaintiff  Is  bound  by  the  allega- 
tions in  her  petition,  and  the  proof  must 
conform  to  the  allegations. 

The  first  Is  a  correct  proposition  of  law, 
but  we  fall  to  see  how  It  Indicates  that  the 
petition  is  subject  to  general  demurrer.  As 
shown  by  the  excerpts  copied  from  the  peti- 
tion, plaintiff  set  up  the  facts  and  asked  can- 
cellation of  the  deed  and  removal  of  the 
cloud.  As  to  the  second,  she  alleged  that  the 
lands  in  controversy  were  patented  to  her 
husband,  deceased,  and  that  she  still  retain- 
ed her  half  Interest  as  a  homestead  living 
on  It,  and  as  to  the  third  It  is  a  correct  prop- 
osition of  law,  but  has  no  application  to  the 
petition.  It  might  apply  if  the  proof  did  not 
conform  to  the  allegations. 


[I]  The  second  assignment  urges  that  the 
court  erred  In  submitting  the  question : 

"Do  you  find  from  the  evidence  that  Mrs.  An- 
tonio Pena,  in  the  presence  of  J.  Humphreys,  a 
notary  public,  signed  the  deed  intrDduced  in 
evidence,  from  Mrs.  Antonio  Pena  to  Mrs.  S.  J. 
Hensley." 

The  proposition  Is  that.  In  order  to  avoid 
a  notary's  certificate,  regular  on  Its  face, 
you  must  allege  and  prove  facts  entitling 
such  party  to  such  afiSrmatlve  relief.  She 
alleged  that  she  did  not  sign  the  deed,  and 
testified  that  she  did  not  sell  or  deed  the  land 
to  Dr.  and  Mrs.  Hensley.  ) 

[4]  The  third  assignment  is  that  the  court 
erred  in  submitting  the  question  as  to  wheth- 
er she  delivered  the  deed  In  question. 

[5]  The  first  proposition  is  that,  where  a 
deed  has  been  properly  executed,  found  In 
the  possession  of  the  vendee,  and  recorded 
It  is  prima  fade  evidence  of  its  delivery, 
and  the  second  proposition  Is  that  delivery 
to  the  husband  of  vendee  is  a  sufficient  de- 
livery. The  answer  Is  that  prima  fade  proof 
may  be  rebutted  as  has  been  afflrmatlveiy 
done  In  this  case.  Since  the  pleading,  evi- 
dence, and  verdict  of  the  Jury  were  to  the 
effect  that  the  deed  was  not  executed  by  her, 
delivery  would  give  It  no  vitality  or  legal 
effect 

Finding  no  error  In  the  record,  the  cause 
is  affirmed. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  of  Judges  assisting  the  Supreme 
Court. 


LBVINB  V.  GEORGE  P.  IDE  ft  OO. 
(No.  G&BZ.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  23,  101&) 

Sai.es  9=3359(1)— Bbeach  of  Conditions  bt 
Seller— SuFnciENOT  of  Evidenck. 
In  action  for  purchase  price  of  goods  tender- 
ed back  to  plaintiff,  evidence  held  sufficient  to 
sustain  a  finding  that  plaintiff  did  not  agree 
not  to  sell  goods  to  another  merchant  in  de- 
fendant's cit^J 

Error  from  Bexar  County  for  CSvil  Gases ; 
John  H.  Clark,  Judge. 

Suit  by  George  P.  Ide  &  Co.  against  A. 
Levine.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Chambers  &  Watson,  of  San  Antonio,  for 
plaintiff  in  error.  Mason  Williams  and  J.  G. 
Hall,  both  of  San  Antonio,  for  defendant  in 
error. 

SWEARINGEN,  J.  The  defendant  in  er- 
ror, George  P.  Ide  A  Co.,  brought  this  suit 
against  plaintiff  In  »ror,  A.  Levine,  to  re- 
cover the  balance  of  $220.94  due  for  goods 
sold  and  delivered  to  A.  Levine,  and  also 
sued  for  $146  paid  by  George  P.  Ids  &  Co. 
for  one-half  the  expense  of  a  display  window 
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In  Leylne'8  stole.  Witbont  a  jary,  the  court 
rendered  Judgment  against  Levlne  for  the 
balance  prayed  tor,  9220.94,  and  against  the 
Ide  Company  on  its  count  for  the  $146. 
There  is  no  comphilut  as  to  the  Judgment  for 
the  $146.  The  appeal  is  from  the  Judgment 
for  1220.94  awarded  against  plaintiff  in  er- 
ror. 

The  George  P.  Ide  Company  pleaded  its 
incorporation,  and  set  out  the  sale  and  de- 
Urery  of  itemized  goods  to  Levine  at  prices 
agreed  upon,  and  that  the  balance  doe  was 
$220.94.  In  answer  Levlne  claimed  that  the 
Ide  Company  had  breached  the  contract  of 
sale  in  tills,  that  as  the  inducing  considera- 
tion for  the  contract,  the  Ide  Company 
agreed  to  give  Levlne  the  exclusive  right  to 
handle  the  Ide  collars  In  San  Antonio,  Tex., 
and  especially  agreed  not  to  sell  its  goods  to 
a  certain  d^ignated  merchant  in  San  An- 
tonio. The  answer  further  avers  that  be- 
cause of  this  breach  of  the  contract  Levlne 
shipped  the  unsold  portion  of  the  goods  he 
had  Iwught,  consigned  to  the  Ide  Company 
at  Dallas,  but  that  the  Ide  Company  refused 
to  receive  them,  and  they  were  lost.  The 
answer  further  set  forth  that  there  was  a 
balance  due  to  the  Ide  Company  of  $20.05 
which  was  tendered  in  court 

The  evidence  consisted  of  the  testimony  of 
W.  R.  Wllilams,  who  represented  the  Ide 
Company,  and  who  personally  made  the  sale 
to  Levlne,  and  of  the  correspondence  between 
plaintiff  In  error  and  defendant  in  error,  and 
of  the  testimony  of  A.  Levine. 

From  this  testimony  we  find  tliat  the  goods 
were  sold  and  delivered  to  Levlne,  and  that 
there  was  a  balance  of  $220.94  due  for  the 
goods  by  Levlne  The  only  conflict  in  the 
testimony  was  about  the  exclusive  right  as- 
serted by  Levlne.  WUllams  in  his  testimony 
and  in  his  letters  introduced  in  evidence,  de- 
nied that  the  Ide  Company  had  agreed  to 
seU  to  none  but  Levine  In  San  Antonio,  and 
denied  that  he  promised  not  to  sell  to  the 
designated  merchant.  Levlne  testified  that 
such  was  the  agreement  The  court  deter- 
mined the  issue  of  fact  in  favor  of  the  Ide 
Company.  There  was  sufficient  evidence  to 
sustain  the  court's  finding.  Upon  this  find- 
ing, the  Judgment  rendered  is  correct 

The  Judgment  is  affirmed. 


LANO  V.  BOHLEN.     (No.  5938.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  2,  1918.     Rehearing  Denied 

Jan.  80,  1918.) 

1.  Bills  and  Notes  «=s477  —  Defenses  — 
FBAtrnrLENT  Sales  —  Pleadings  —  Suffi- 

OUNCT. 

In  action  on  note  given  for  agency  of  a 
chum,  defendant's  averment  that  the  churn  was 
wholly  incapable  of  doing  the  work  that  the 
payees  represented  to  him  that  it  would  do,  and 
was  of  no  use,  and  unsalable,  ia  very  general, 
but  is  sufficient  against  a  general  demurrer. 


2.  Pleadiko   4=>34(3)— Devusbeb— ErrBCT. 

•  Against  a  general  demurrer,  ail  presump- 
tions are  indulged  in  favor  of  the  petition. 

3.  Plkadino   «saS4(4)  —  Inbuitioiknt  An- 

SWKB— RkKEDIES.  , 

If  plaintiff  desires  to  know  more  specifically 
wliat  representations  were  which  defendant  al- 
leged induced  the  note  in  suit,  he  maj  acquire 
such  information  by  special  exception,  in  which 
case  every  presumption  is  indulged  against  the 
sufficiency  of  the  allegations. 

4.  Bills   and   Notes   iS=>537(4)— Defenses- 
Misrepresentations— Questions  FOB  JUBT. 

Whether  representations  of  plaintiff  induced 
defendant  to  believe  that  plaintiff's  chum  was 
unusually  efficient,  so  that  defendant  gave  bis 
note  for  the  agency  thereof,  was  for  the  jury. 

5.  Bills  and  Notes  9=3538(8)— Defknseb— 
Instbuotion. 

In  action  on  note  which  defendant  alleged 
was  given  for  agency  of  chum  under  false  repre- 
sentations as  to  agencj  of  chum  and  its  espe- 
cial qualities,  instruction  that  plaintiff  could 
recover  if  the  churn  would  make  butter  was  er- 
ror. 

Appeal  from  District  C!ourt,  Frio  County; 
J.  F.  Mullally,  Judge. 

'  Action  by  Albert  Bohlen  against  Max  Lang. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

S.  T.  Dowe,  of  Pearsall,  and  J.  D.  Dod- 
son,  of  San  Antonlp,  for  appellant  S.  T. 
Phelps,  of  San  Antonio,  for  appellee. 

SWBABINOBN,  J.  Appellee,  Albert  Boh- 
len, brought  this  suit  against  appellant  Max 
Lang,  to  recover  the  amount  of  a  note  made 
by  the  latter  and  to  foredoae  an  attachment 
lien. 

Appellant,  in  defense,  averred  that  the 
consideration  for  which  he  executed  the  note 
was  a  right  to  sell  in  the  state  of  Wisconsin 
a  chum,  the  patent  for  which  belonged  to 
Wells  &  Bohlen.  And  appellant  averred  that 
he  fouiid  the  same  to  be  wholly  Incapable 
of  doing  the  work  that  said  Wells  &  Bohlen 
had  represented  to  him  that  it  would  do,  and 
found  said  churn  to*  be  of  no  ve/i  and  unsala- 
ble. Appellant  further  averred  that  .he  was 
induced  to  make  and  deliver  the  said  note 
by  the  false  and  fraudulent  representations  of 
said  Wells  &  Bohlen,  they  then  and  there  well 
knowing  that  said  representations  were  false 
and  fraudulent  The  case  was  submitted  to 
the  Jury  in  a  general  charge  to  which  timely 
exception  was  made  by  appellant. 

The  evidence  sustained  the  cause  of  action 
alleged  in  appellee's  first  amended  petition. 
There  was  evidence  in  support  of  the  aver- 
ment in  appellant's  answer,  and  evidence 
contradicting  those  averments. 

[1-8]  The  court  instructed  the  Jury  that 
if  tb^  found  tliat  the  churn  was  capable  of 
making  butter,  then  appellee  is  entitled  to 
recover.  Three  assignments  contend  that  un- 
der the  pleadings  and  evidence  this  charge 
was  erroneous.  The  contention  must  be  sus- 
tained. The  averment  that  the  chum  was 
wholly  Incapable  of  doing  the  work  that  said 
Wells  &  Bohlen  represented  to  him  that  it 
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would  do,  and  was  of  no  use,  and  unsalable, 
is  Tery  general,  but  is  sufficient  against  a 
general  demurrer  against  which  all  presump- 
tions are  indulged  in  favor  of  a  petition. 
Had  the  appellee  desired  to  know  more  spe- 
cifically what  the  representations  were,  he 
could  have  acquired  that  information  by  a 
special  exception,  in  which  cose  every  pre- 
sumption Is  Indulged  against  the  sufficiency 
of  the  allegations.  No  special  exception  was 
made. 

[4,  5]  There  was  evidence  that  tended  to 
prove  that  appellant  contracted  to  purchase 
a  right  to  sell  the  churn  because  he  was  led 
to  believe  the  churn  a  useful  and  salable 
article  and  relied  upon  representations  of 
Wells  &  Bohlen,  the  payees  of  the  note,  that 
the  churn  was  salable  and  of  value  as  a  com- 
mercial article,  and  that  appellant  could 
make  a  profit  by  selling  it  in  the  state  of 
Wisconsin.  There  was  evidence  that  It  was 
not  salable,  and  worthless  for  the  purposes 
for  which  it  was  offered.  Neither  the  aver- 
ment of  appellant's  defense  nor  the  evidence 
limited  the  issue  to  the  question  of  whether 
or  not  the  chum  would  make  butter.  The 
Jury  may  have  found  that  the  chum  would 
make  butter  and  at  the  same  time  may  have 
found  from  the  pleadings  and  the  evidence 
that  it  was  worthless  for  the  purpose  for 
which  It  was  bought;  that  Wells  &  Bohlen 
knew  it  was  worthless  for  that  purpose,  and 
fraudulently  Induced  appellant  to  believe  it 
was  valuable  as  a  commercial  article.  It 
is  apparent  that  appellant  did  not  intend  to 
make  butter.  He  bought  the  right  to  sell 
the  churns,  and  no  doubt  believed  that  the 
churn  had  such  superior  merits  over  other 
chums  as  to  enable  him  to  readUy  sell  tbem 
at  a  profit.  Whether  or  not  this  conviction 
was  Induced  by  representations  of  Bohlen 
was  a  question  for  the  Jury.  The  charge 
was  error. 

The  Judgment  is  revelled,  and  the  cause 
rsnanded. 


LEE  et  al.  v.  BRITISH  &  AMERICAN 
MORTGAGE  CO.    (No.  6782.)  • 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Oct 
10,  1917.    Rehearing  Denied  Jan.  23,  1918.) 

1.  JuDOKS  $=»42— Disqualification— Inteb- 
EST  IN  Land  Involved. 

Where  land  sold  under  execution  to  satisfy 
a  judgment  in  favor  of  the  purchasers  bad  prior 
to  the  sale  been  incumbered  by  a  trust  deed  con- 
taining a  power  of  sale,  and  thereafter,  in  com- 
pliance with  the  deed  of  trust,  the  trustee  sold 
all  the  right  and  title  of  the  Judgment  debtor, 
the  execution  purchasers  thereafter  had  no  in- 
terest in  the  land,  and  one  of  them  who  subse- 
quently was  elected  district  judge  was  not  dis- 
qualified in  an  action  Involving  such  land. 

2.  Appeal  and  Erbob  «=»S37(2)  —  Review  — 
Mattebs  Considebed— Otbeb  Cases. 

On  appeal  in  an  action  to  vacate  a  judgment 
the  records  of  the  Court  of  Civil  Appeals  on  ap- 
peals in  the  former  case  may  be  looked  to  and 
considered  in  disposing  of  the  appeal. 


Error  from  District  Court,  Brown  County ; 
Jno.  D.  Robinson,  Judge. 

Suit  by  W.  J.  Lee  and  others'  against  the 
British  &  American  Mortgage  (Company. 
From  a  Judgment  for  defendant,  plaintltFs 
bring  error.    Afllrmed. 

E.  B.  Hendricks,  of  Austin,  for  plaintiffs 
in  error.  Harrison  &  Miller,  of  Brownwood, 
for  defendant  in  error. 

KEY,  C.  3.  The  plaintUTs  In  error  brought 
this  suit  in  the  district  court  of  Brown  coun- 
ty, seeking  to  set  aside  a  certain  Judgment 
and  decree  rendered  by  tbe  same  court  In 
favor  of  the  British  &  American  Mortgage 
Company,  and  against  the  plaintiffs  In  error, 
involving  title  to  two  tracts  of  land;  and  the 
plaintiffs  in  error  also  sued  for  title  and 
possession  of  the  land.  .  The  mortgage  com- 
pany and  S.  L.  McCracken  and  T.  L.  Sim- 
mons, who  held  under  that  company,  were 
made  defendants.  The  case  was  tried  by 
Judge  John  D.  Robinson,  and  Judgment  was 
rendered  for  the  defendants. 

The  case  has  been  in  this  court  before,  and 
was  reversed  because  the  trial  court  sus- 
tained an  exception  to  the  plaintiffs'  peti- 
tion and  dismissed  the  same.  Lee  v.  Britisb- 
American  Mortgage  Co.,  61  Tex.  Civ.  App. 
272,  115  S.  W.  320.  The  nature  of  the  case 
is  fully  disclosed  by  tbe  opinion  of  Chief 
Justice  Pisher  in  the  report  referred  to. 

This  court  sustained  several  objections 
urged  against  the  plaintiffs'  bill  or  petition, 
but  held  that  the  trial  court  committed  error 
in  dismissing  the  case,  because  of  the  allega- 
tions to  the  effect  that  Judge  John  W.  Good- 
win, who  made  the  orders  in  1901  and  1902. 
which  effectuated  a  partition  of  the  land. 
was  disqualified,  because  of  the  fact  tbat 
he  had  been  employed  as  counsel  in  the  cas*, 
and  was  interested  in  and  asserting  title 
to  the  subject-matter  of  the  litigation.  We 
there  held  that.  If  tbe  facts  were  as  alleged. 
the  orders  made  by  Judge  Goodwin  were 
void. 

[1]  At  the  last  trial  the  case  was  submit- 
ted to  a  Jury  upon  two  special  issues,  and  In 
response  thereto  the  Jury  found:  First,  that 
at  the  time  Judge  Goodwin  made  the  orders 
referred  to  be  was  not  Interested  In    and 
was  not  claiming  flie  lands  in  controversy; 
and,  second,  that  he  was  not  at  that  tlnae, 
nor  prior  thereto,  counsel  In  tbe  case.      In 
this  court  the  charge  that  Judge  Goodvrin 
bad  been  counsel  in  the  case  seems  to  have 
been  abandoned,  and  tbe  only  question  pre- 
sented for  decision  is  presented  by  one  as- 
signment of  error,  which  charges  that   the 
verdict  and  Judgment  are   contrary  to    tbe 
law  and  the  evidence,  because  the  undinputed 
evidence  shows  that  at  the  time  the  Judgment 
was   rendered  and  orders  made  by    Judge 
Goodwin  he  owned  an  interest  in  the  land 
derived  tbrough   a   purchase  at   constable's 
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sale,  at  which  sale  he  and  hia  t&tber  became 
the  porchaaera  The  proof  shows  that  Judge 
Goodwin  was  first  elected  district  Judge  in 
190a  On  the  3d  daj  of  November,  1891,  W. 
J.  Lee's  interest  and  title  in  the  land  in 
controversy  was  sold  onder  execution  by  a 
constable  to  satisfy  a  Judgment  in  favor  of 
Judge  Goodwin  and  Us  father,  and  they  be- 
came the  purchasers  at  tliat  sale. 

The  records  in  this  and  the  original  case, 
aa  disclosed  by  this  and  other  appeals,  show 
that  l<Kig  prior  to  any  right  or  title  which 
Judge  Goodwin  and  his  father  may  have  ac- 
quired to  the  land  the  same  was  incumbered 
by  a  trust  deed  executed  February  11,  1890, 
by  W.  J.  Lee,  that  the  trust  deed  contained  a 
power  of  sale,  and  that  in  compliance  with 
that  instrument,  on  the  22d  day  of  May, 
1899,  the  trustee  sold  aU  the  right  and  UUe 
wbldt  W.  J.  Lee  had  to  the  land.  Thu&'  it 
will  be  seen  that  all  the  right  and  title  which 
Judge  Goodwin  cand  tils  father  acquired 
throu^  the  constable's  deed  was  W.  J.  Lee's 
equity  or  right  of  redemption,  and  as  that 
Iiad  theretofore  been  foreclosed  and  extin- 
guished by  the  trustee's  sale  under  which  the 
mortgage  company  acquired  the  land,  neither 
Judge  (xoodwln  nor  his  father  owned  any 
interest  therein  at  the  time  he  made  the 
orders  complained  of.  Hampshire  v.  Greeves, 
104  Tex.  620,  143  S.  W.  147. 

In  the  case  above  cited  our  Suiireme  Court 
said: 

"The  contention  of  plaintiff's  couniel  to  the 
effect  that  'the  right  of  redemption  of  a  junior 
lien  holder  la  not  cut  off  by  a  procedure  to  which 
the  Junior  Hen  holder  is  not  a  party'  is  not  soivad, 
as  we  tliinlc,  and  not  supported  by  authority  or 
reason.  The  rule  is  thus  tersely  stated  in  Jones 
on  Mortgages,  par.  1807:  'The  purchaser  [un- 
der foreclosure  proceeding  by  sale  under  the 
power  given  in  tlie  mortgage]  talces  the  mort- 
gagor's title  divested  of  all  incumbrances  made 
since  the  creation  of  the  power.'  And  again,  in 
the  same  section:  'A  sale  regularly  exercised 
under  a  power  is  equivalent  to  strict  foreclosure 
by  a  court  of  equity  properly  pursued.' 

"^t  was  held  in  Aiken  v.  Briageford  &  Co.,  84 
Ala.  285.  4  South.  266,  and  in  Childress  v.  Mo- 
nette,  64  Ala.  817,  that:  'When  a  regular  sale 
is  made  under  a  power  contained  in  the  instru- 
ment, not  only  the  mortgagor,  bat  all  persons 
claiming  any  interest  in  the  equity  of  redemp- 
tion by  a  privity  of  estate  with  him,  are  consid- 
ered as  parties  to  the  proceeding,  and  are  pre- 
cluded by  it  as  fully  ss  if  they  had  been  made 
partiea^defendant  by  regular  subpoena  in  an 
ordinary  foreclosure  suit 

[2]  This  being  a  bill  of  review  in  which  it 
is  sought  to  reopen  a  case  that  has  already 
been  tried  and  disposed  of,  the  records  of  this 
court  embracing  appeals  in  the  former  case 
may  be  looked  to  and  considered  in  dispos- 
ing of  this  appeal.  Warren  v.  Frederlchb-, 
88  Tex.  380,  18  S.  W.  760;  Wood  v.  Cahill, 
21  Tex.  Civ.  App.  88,  60  S.  W.  1071;  Edgar 
▼.  McDtmald,  106  8.  W.  1135;  Richardson 
T.  States  47  Tex.  Or.  R.  692,  85  8.  W.  282. 

The  sole  assignment  upon  which  this  case 
Is  submitted  in  this  court  does  not  charge 
that  Judge  Goodwin,  or  hia  fbther,  are  now. 


or  were  at  the  time  the  orders  complained 
of  were  made,  asserting  any  claim  to  any  of 
the  land,  and  the  uncontroverted  testimony 
shows  the  contrary. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 

JENKINS,  J.,  did  not  participate  In  the 
decision  of  this  case. 


HOFF  et  ux.  ▼.  CLARK.    (No.  6931.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  2,  1918.     Rehearing  Denied 

Jan.  80,  1918.) 

1.  Afpea.!.  and  Ebbob  $=>567— PsePABATioir 
or  Recobd— ■Dtttt  of  Tbiai.  Jttdge. 

Defendants  having  been  granted  90  days  aft- 
er adjournment  of  court  in  which  to  file  a  state- 
ment of  facta,  where  a  request  for  the  court  to 
make  the  statement  was  not  presented  within  30 
days,  the  court  could  not  be  required  to  make 
such  statement,  in  view  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  2073,  providing  that 
the  judge  shall  not  be  required  to  prepare  a 
statement  of  facts,  unless  a  request  therefor  Is 
presented  witUn  the  time  allowed  for  filing. 

2.  Pbocess  9=>38— Citation  —  Notation  or 
Datb  ot  Issuk. 

Notation  by  the  clerk  of  date  of  issue  of  cita- 
tion upon  the  back  thereof  was  sufficient,  within 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  2180, 
requiring  the  date  of  issuance  to  be  noted  on  the 
same;  the  statute  not  requiring  that  the  date  of 
issuance  be  in  the  body  of  the  citation  or  on 
its  face. 

3.  Pbockss  «=934  —  Ebsentiai.8  —  Statement 
or  Action. 

Vernon's  Sayles'  Ann.  CHv.  St  1914,  art. 
1852,  specifying  what  citation  shall  contain, 
does  not  require  the  setting  out  of  a  detailed 
statement  of  the  cause  of  action. 

4.  Appbal  and  Ebbob  4=>644(2)  —  Findings 
or  Tbiai,  Cocbt— Bevibw, 

Findings  of  the  trial  court  will  not  be  dis- 
turbed, in  the  absence  of  a  statement  of  facts. 

Appeal  from  District  Court,  Aransas 
County;  F.  G.  Chambliss,  Judge. 

Suit  by  George  R.  Clark  against  Chas.  F. 
HotF  and  wif&  Judgment  for  friaintiff,  and 
defendants  appeal.    Atfirmed. 

John  B.  Eddlns,  of  Rockport,  and  Wm.  H. 
Russell,  of  San  Antonio,  for  appellants.  W. 
H.  Baldwin,  of  Rockport,  for  appellee. 

SWEARINGEN,  J.  Appellee,  O.  R,  (31ark, 
sued  Chas.  F.  Hoff  and  wife,  Helen  E.  HofT, 
to  recover  Judgment  for  the  amount  evidenced 
by  the  promissory  note  made  by  appellants 
and  to  foreclose  a  lien  evidenced  by  a  deed 
of  trust  executed  by  appellants.  Both  of  ap- 
pellants were  duly  notified  by  proper  process 
to  appear  and  answer  the  suit  on  September 
4,  1916.  Both  appellants  made  default  On 
the  6th  day  of  February,  at  an  ensuing  term 
of  the  court.  Judgment  was  rendered  for  ap- 
pellee for  the  sum  of  $1,406.90,  which  was  the 
amount  of  principal,  interest,  and  attorney's 
fees.   Appellants'  motion  for  a  new  trial,  pre- 
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sented  within  two  days  after  the  rendition  of 
the  decree,  was  overruled  on  Febrviary  13, 
1916.  The  term  of  court  ended  February  16, 
1916. 

In  the  order  overruling  the  motion  for  new 
trial,  appellants  were  granted  thirty  days  aft- 
er the  adjournment  of  court  within  which  to 

file  statement  of  facts.     On  the  of 

May,  nearly  90  days  after  the  adjournment  of 
court,  for  the  first  time  appellants  presented 
a  statement  of  facts  signed  and  certified  to 
by  their  attorneys  and  requested  the  court  to 
prepare  the  statement  of  facts  because  coun- 
sel could  not  agree  upon  a  statement  No 
statement  was  made  by  the  court,  and  none 
agreed  to  by  the  attorneys.  The  court,  upon 
request  of  appellants,  filed  Its  conclusions  of 
fact  and  law,  to  which  no  exception  was 
taken. 

[1]  Appellants'  first  assignment  urges  that 
they  were  wrongfully  deprived  of  a  state- 
ment of  facts,  by  the  court's  failure  to  pre- 
pare and  file  one.  Had  the  appellants  re- 
quested the  court  to  prepare  the  statement 
within  the  30  days  after  the  adjournment  of 
coiirt,  the  duty  then  would  have  devolved  up- 
on the  court  to  make  the  statement;  bat 
since  the  request  for  the  court  to  make  the 
statement  was  not  presented  to  the  court 
within  the  30  days,  but  for  the  first  time  near- 
ly 90  days  after  the  adjournment  of  court, 
the  court  could  not  be  required  to  make  the 
statement  The  statute  very  clearly  makes 
this  rule.  V.  S.  C.  St.  art  2073;  Doble  v. 
Scott  188  S.  W.  286;  Harris  v.  Camp,  148 
S.  W.  597.    The  first  assignment  Is  overruled. 

[2]  By  the  second  assignment  It  Is  contend- 
ed that  the  citation  is  not  sufficient  to  sup- 
port the  Judgment,  because  the  clerk  noted 
the  date  of  its  issuance  on  the  back  of  the 
citation  and  not  upon  its  face.  V.  S.  R.  C. 
St.  art  2180,  does  not  require  the  date  of 
issuance  to  be  in  the  lx)dy  of  the  citation  nor 
on  Its  face.  All  required  Is  that  the  clerk 
offldally  note  on  the  citation  as  evidence  of 
the  time  when  the  citation  was  delivered  by 
the  prefer  official  to  the  officer  for  service 


on  the  defendants.  'Bts  notation  must  be 
made  on  the  citation  by  the  clerk;  If  not,  ttie 
citation  would  not  support  the  Judgment,  for 
the  statute  is  mandatory,  and  must  be  strict- 
ly observed.  In  tills  case  the  date  of  Issoanoe 
was  noted  on  the  citation.  In  the  case  of 
Prultt  V.  State,  02  Tex.  484,  49  S.  W.  368,  re- 
lied upon  by  appellants  to  support  this  as- 
signment, the  court  held  that  a  clerk's  nota- 
tion on  the  back  of  a  petition  was  no  part  of 
the  petition  filed  by  the  plaintiCT  In  the  suit 
This  ruling  has  no  bearing  upon  the  question 
here  presented,  because  the  statute  does  not 
require  the  clerk's  notation  of  Issuance  of 
service  to  be  a  part  of  the  citation,  but  only 
requires  that  the  derk  note  the  date  Of  Is- 
suance on  the  citation.  In  the  very  nature  of 
things  the  notation  could  not  be  a  part  of  tlie 
citation,  which  must  be  complete  In  Itself  be- 
fore It  can  be  Issued,  the  Issuance  being  nec- 
essarily of  the  completed  Instrument  and  sub- 
sequent to  its  completion.  The  second  assign- 
ment is  overruled. 

The  third  assignment  is  overruled,  because 
the  citation  suflldently  states  the  nature  of 
plalntlfTs  demand. 

[3]  There  Is  no  merit  In  the  fourth  assign- 
ment, because  the  citation  stated  the  nature 
Of  plaintiff's  demand,  which  compiled  strict- 
ly with  the  statute.  Article  1852.  A  detailed 
statement  of  the  cause  of  action  is  not  re- 
quired to  be  set  out  In  the  dtatlon.  If  the 
defendants  reside  outside  the  county  where 
the  suit  Is  filed,  as  In  this  case,  a  copy  of  the 
petition  is  required  to  accompany  the  cita- 
tion. This  requirement  was  complied  with, 
and  gave  appellants  a  full  statement  of  the 
cause  of  action. 

[4]  The  fifth  and  sixth  assignments  are  over- 
ruled, I>ecau8e  the  findings  of  fact  by  th& 
trial  court  were  not  excepted  to,  and,  even 
had  they  been  excepted  to,  could  not  be  con- 
sidered, because  there  Is  no  statement  of 
facts  before  us,  under  whi<A  drcumstauces 
the  finding  of  the  trial  court  cannot  be  dis- 
turbed. 

The  judgment  Is  affirmed. 
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STATE  ex  rd.  NATIONAL  NEWSPAPERS' 

ASS'N  V.  BLIilSON  et  al.,  Judges. 

(No.  20080.) 

(Supreme  Court  of  Missouri.     In  Banc.    Dec. 

22,  1917.     Rehenring  Denied 

Jan.  19,  19ia) 

1.  Tbiai.  «s»182  —  iNSTBUCTion  AasmaSQ 
Fact. 

It  is  not  roTeruble  error  to  aasnme  in  an 
instruction  a  fact  i>atent  on  the  face  of  the 
record. 

2.  TWAL    «s>192   —    lH»I»TJOnON    ASSDMIHO 

Patbnt  Faot. 
In  an  action  for  libel  againat  a  newspaper, 
in  view  of  the  fact,  patent  on  the  face  of  the 
Ubelons  article,  that  plaintlfC  was  mentioned 
by  name  16  times,  and  designated  as  "the 
woman"  a  greater  number  of  times,  and  that 
defendant  averred  in  its  answer  that  the  article 
was  tme,  an  instruction,  assuming  that  the  ar- 
ticle referred  to  plaintiff,  merely  took  for  grant- 
ed an  inconttOTertible  tact,  and  therefore  was 
bannleas. 
8.  Appeai.  and  Bbbob  «s>882(1^  —  Ihvitxi) 

EBBOB— iNSTBUOnONS. 

In  an  action  for  libel  against  a  newspaper, 
where  driendant,  by  instructions  given  tor  it, 
assumed  and  admitted  in  express  terms  that 
the  Hbelons  article  in  question  referred  to  plain- 
tiff, it  invited  any  error  in  another  instruction, 
assuming  that  the  article  did  so  refer. 

Graves,  C.  J.,  and  Woodson,  J.,  dissenting. 
Blair  J.,  dissenting  in  part, 

Certi<H«ri  by  the  State,  on  the  relation  of 
the  National  Newspapers'  Association,  a  coi^ 
poration,  against  Hon.  James  Ellison  and 
others,  Judges  of  the  Kansas  City  Court  of 
Appeals.  Writ  of  certiorari  (192  S.  W.  129) 
ordered  quashed. 

Frank  M.  Lowe,  of  Kansas  City,  for  re- 
lator. Hadley,  Cooper,  VeoL  St  Wright,  of 
Kansas  City,  for  respondents. 

BOND,  3.  The  writ  of  certiorari  was  sued 
out  In  this  case  to  quash  the  Judgmoit  of 
the  Oonrt  of  Appeals  (192  S.  W.  129),  upon 
the  theory,  from  which  I  personally  dissent, 
that  the  jurisdiction  of  that  court,  otherwise 
full  and  complete  as  to  questions  and  sub- 
ject-matter, was  lost  eo  instant!  when  It  ren- 
dered a  decision  contrary  to  the  last  previ- 
ous ruling  of  this  court. 

The  contention  of  relator  is  tbat  the  Judg- 
mmt  of  the  Court  of  Appeals  is  In  conflict 
with  the  ruling  of  this  court,  in  that  the 
«q[>inlom  of  the  three  Judges  of  the  Court  of 
Appeals  upon  which  the  judgment  was  based 
held  that  there  was  no  error,  or  harmless 
error  only,  in  an  instruction  reviewed.  Upon 
the  trial  of  the  case  In  the  circuit  court 
plaintiff  had  judgment  for  91,500.  A  new 
trial  was  granted  by  the  successor  of  the 
Judge  who  tried  the  case  originally  "on  ac- 
count of  errors  in  plaintiff's  instructions." 
An  appeal  was  taken  therefrom  by  plaintiff 
to  the  Kansas  City  Court  of  Appeals,  which 
reversed  the  ruling  of  the  trial  court  and  di- 
rected the  entry  of  a  judgment  for  plaintiff 
upon  the  verdict  of  the  jury.  A  motion  for 
rehearing  was  sustained  and  tJie  cause  ar- 


gued again,  and  on  opinion  written  by  Jndg3 
Ellison,  concurred  In  by  his  associates  in  sep- 
arate opinions,  reversing  again  the  ruling 
of  the  trial  court  and  directing  the  reinstate- 
ment of  the  verdict  for  plaintiff.  The  ef- 
fect of  these  three  opinions  was  to  rule  that 
there  was  no  error  in  the  giving  of  any  in- 
structions by  the  trial  court  on  behalf  of 
plaintiff.  The  contention  now  made  is  that 
the  error  of  the  trial  judge  related  to  the 
giving  of  the  following  instruction: 

"The  jury  are  instructed  that  in  this  case  the 
defendant  pleads  justification ;  that  is,  declares 
the  statements  contained  in  the  publication  com- 
plained of  are  true  of  and  concerning  the  plain- 
tiff. Under  this  plea,  it  is  defendant's  duty  to 
prove  the  truth  of  the  statements  in  the  pnbli- 
eati<m  complained  of  in  plaintiff's  petition.  And 
it  is  not  sufficient  for  defendant  to  prove  the 
truth  of  merely  a  portion  of  the  statements  con- 
tained in  the  publication  complained  of.  Even 
though  the  defendant  proved  the  truth  of  a  por- 
tion of  said  pubbcation,  yet  your  verdict  should 
be  against  defoadanfs  plea  of  justification  if 
you  find  from  the  evidence  that  it  has  failed  to 
prove  any  material  statement  in  the  publication 
complained  of,  providing  such  statement  is  fo«md 
by  you  from  the  evidence  to  be  false  and  a  libel 
upon  plaintifiC." 

It  Is  Insisted  that  by  the  giving  of  the 
above  instruction  the  trial  court  assumed  a 
disputed  fact,  i.  e.,  that  the  publication  com- 
plained of  referred  to  the  plaintiff.  In  sup- 
port of  that  contention  relator  cites  its  an- 
swer on  the  trial,  to  wit: 

"Comes  now  defendant  and  for  its  second 
amended  answer  to  plaintiff's  petition  admits 
that  it  is  a  corporation  organized  nnder  the 
laws  of  Uie  state  of  Colorado,  and  that  it  is 
engaged  in  printing  and  publishing  at  Kansas 
City  the  newspaper  known  as  the  Kansas  City 
Post.  Defendant  also  admits  that  it  published 
in  its  newspaper  of  August  24,  1910,  the  article 
set  out  in  plaintiff's  petition,  but  defendant  de- 
nies that  said  article  was  false  or  defamatory, 
or  that  it  was  a  libel  upon  plaintiff  in  any  sense, 
and  denies  each  and  every  other  allegation  in 
plaintiff's  petition  contained.  Wherefore,  hav- 
Lag  fully  answered,  defendant  asks  to  be  hence 
discharged,  with  its  costs. 

"&)  Further  answering  plaintiffs  petition,  de- 
fendant gays  that  said  article  so  published  by  it 
is  substantially  true  in  so  far  as  it  refers  to 
plaintiff;  that  is,  it  Is  true,  as  stated  in  said 
article,  that  plaintiff  did  maintain  a  baby  farm 
at  17S5  Washington  street,  and  that  because  ot 
the  smallneas  of  said  house  plaintiff  moved  to 
l51S  Harrison  street,  Kansas  City,  Mo.,  and 
there  lived  on  the  third  floor  in  said  building  and 
continued  to  conduct  a  baby  farm  at  said  num- 
ber, and  that  she  was  on  the  23d  day  c^  August, 
1910,  arrested  and  taken  to  the  police  station 
in  Kansas  City,  Mo.,  and  on  the  morning  of  the 
24th  of  August,  1910,  she  was  arraigned  in  said 
police  court,  and  required  to  give  a  bond  in  the 
sum  of  $900,  which  she  did,  for  her  appearance 
for  trial  at  a  future  date;  that  at  the  time  of 
her  arrest  she  had  in  her  possession  and  under 
her  control  in  her  home  four  babies,  for  which 
she  was  receiving  $2  per  day  for  their  care  and 
keeping;  that  she  tiien  and  there  denied  that 
she  knew  anything  about  any  babies  having, 
been  found  dead  in  any  sewen  in  Kansas  City,' 
and  that  she  then  and  there  disclaimed  that 
anything  was  wrong,  but  that  she  had  no  license 
at  any  time  to  so  maintain  or  coodnct  such 
babv  farm,  and  that  she  made  no  report  to  any 
health  board  as  to  the  babies  under  nor  charge. 
Wherefore,  having  fully  answered,  defendant 
asks  to  be  hence  discharged  with  its  costs. 
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"(3)  Pnrtlier  answering  plaintiff's  Detition,  de- 
fendant says  that  tiie  statement  puUished  by 
it  in  said  article  regardluK  the  arrest  and  ar- 
raignment and  giving  of  bond  of  said  plaintiff 
was  a  fair  and  true  statement  of  what  tran- 
spired in  public  court  and  under  the  law  was 
firirileged,  and  that  this  defendant  is  not  liable 
or  having  published  said  facts.  And  defendant 
further  alleges  that  if  plaintiff  haa  suffered  any 
damages  or  injury  because  of  the  circulation  or 
publication  of  said  report,  which  this  defendant 
denies,  then  such  damages  or  injury  was  caused 
by  her  arrest  and  arraignment  in  a  public  court, 
and  not  hy  any  publication  made  by  this  de- 
fendant Wherefore,  having  fully  answered,  de- 
fendant asks  to  be  hence  discharged  with  its 
costs." 

The  following  quotations  from  the  opiii- 
lons  of  the  Judges  on  rehearing  will  disclose 
how  the  contention  of  relator  was  disposed 
of.  Judge  Efllson,  delivering  the  opinion  of 
the  court,  said: 

"A  reconsideration  of  this  case  haa  left  us 
convinced  that  our  disposal  of  it  at  the  other 
hearing  was  correct.  But  as  defendant  insists 
that  the  opinion  rendered  at  that  time  ap- 
proves plaintiff's  instruction  No.  2,  and  that  said 
instruction  wrongly  affirms  that  defendant  by  its 
answer  had  admitted  that  the  publication  was 
of  and  concerning  the  plaintiff,  when  in  fact  the 
answer  did  not  make  such  admission,  we  will 
add  the  following  to  what  has  been  said:  De- 
fendant's answer  in  the  respect  here  involved  is 
not  as  clear  as  could  be  wished.  It,  in  terms, 
admits  it  published  the  article  as  set  out  in  the 
petition,  but  denies  that  it  was  false  or  de- 
famatory, or  that  it  was  a  libel  on  plaintiff,  'and 
denies  each  and  every  other  allegation  in  nlain- 
tiffs  petition,'  and  'that  said  article  so  paolisb- 
ed  by  it  is  substantially  true  in  so  far  as  it  re- 
fers to  plaintiff;  that  is,  it  is  true,  as  stated  in 
said  article,  that  plaintiff  did  maintain  a  baby 
farm,'  etc.,  setting  out  a  small  part  of  the  pub- 
lication which  defendant  insists  was  all  which 
'Concerned  the  plaintiff.  Instruction  No.  2  does 
state,  in  effect,  that  defendant  pleads,  or  admits, 
that  all  the  statements  in  the  publication  are 
true,  and  that  they  were  made  of  and  concerning 
the  plaintiff.  So  this  last  clause,  thus  embodied 
in  the  instruction  is  erroneous;  for  it,  in  effect, 
states  that  defendant  admits  that  th<t  whole  arti- 
cle was  of  and  concerning  the  plaintiff. 

"But  there  is  no  rule  of  tener  stated  than  that, 
though  an  instruction  contain  error,  the  judg- 
ment will  not,  for  that  reason,  be  reversed  if  it 
be  manifest  that  the  error  was  harmless. 

"It  is  clear  that,  notwithstanding  the  court 
erred  in  stating  defendant  admitted  that  the 
entire  article  referred  to  plaintiff,  yet  if  in  point 
of  fact  the  entire  article,  in  all  material  re- 
spects, without  ambiguity,  did  refer  to  plaintiff, 
and  upon  its  face  showed  it  was  published  'of 
and  concerning'  her,  then  no  harm  could  result 
from  stating  that  defendant  admitted  it. 

"We  will  therefore  proceed  to  inquire  whether 
other  parts  of  the  article  than  the  part  con- 
fessed by  defendant  did  undoubtedly  and  un- 
equivocally refer  to  plaintiff.  The  entire  article 
as  published  is  set  out  in  Judge  Johnson's  opin- 
ion, and  it  seems  to  us  need  only  to  be  read  to 
show,  without  ground  for  difference  of  opinion, 
that  it  referred  to  plaintiff.  In  the  first  place 
the  article  is  headed  in  capital  type  that  a  baby 
farm  has  been  '£X)UND'  in  an  apartment ;  that 
'  plaintiff  and  a  doctor  were  arrested,  and  that 
the  'woman  was  well  known  to  the  police,'  and 
that  she  or  they  (no  difference  which)  'formerly 
ran  a  home  for  babies  on  west  side':  that  (part- 
ly in  capital  type)  bodies  OF  SIX  INFANTS 
FOUND  IN  KANSAS  CITY  SEWERS  RE- 
CENTLY. UNABLE  TO  TELL  THE  PO- 
LICE HISTORY  OP  ANY  CHILD  IN  HER 
CHARGE;  WOMAN  DENIES  RESPONSI- 
BIUTX  FOR  DEATH  OF  CUILDRESN;   ONE 


BABY  DEAD:  ANOTHER  DYING  AT  ST. 
ANTHONY'S  HOME. 

"Pursuing  their  investigations  into  the  finding 
of  six  dead  babies  within  the  last  few  months 
in  sewers  in  the  neighborhood  of  Thirteenth  and 
Fourteenth  and  Harrison  streets,  the  police  last 
night  went  into  the  apartments  of  Mrs.  Mary 
Rail,  alias  Miss  Chardis  Lundin.  Then  after 
stating  that  plaintiff  and  the  doctor  were  ar- 
rested on  a  charge  of  violating  a  city  ordinance 
governing  the  birth  and  death  of  infants,  there  is 
a  subheading  in  capital  type,  viz.:  'DENIES 
KNOWLEDGE  OF  OTHERS  FOUND 
DEAD,'  followed  by  this:  'When  questioned 
about  the  bodies  of  the  six  babies  taken  from  the 
sewers  in  that  neighborhood  during  the  last  few 
months,  the  woman  said  she  knew  nothing  about 
them.  She  refused  to  tell  the  ofiicers  of  any  per- 
sons with  whom  she  had  found  homes  for  the  lit- 
tle ones  left  in  her  care.  She  would  not  give 
the  history  of  any  particular  baby — where  she 
got  it,  what  she  did  with  it,  who  was  its  moth- 
er or  who  had  adopted  it  Nothing  that  she  said 
served  to  clear  up  the  mystery  which  the  police 
have  been  working  upon  for  many  months.' 
Then  after  reciting  matters  tending  to  discredit 
her  alleged  story  to  the  police,  it  is  said  that 
she  'formerly  operated  a  baby  farm  at  1735 
Washington  street.  The  police  knew  about  her 
then,  but  she  was  never  molested.  More  than 
a  year  ago  the  woman  moved  to  the  Tencrede 
Apartments,  at  1515  Harrison  street,  but  it  was 
not  suspected  until  recently  that  she  was  again 
trafficking  in  babies.'  Then,  after  describing  the 
apartment,  it  is  stated  in  the  article  that  per- 
sons in  other  apartments  in  the  house  never  saw 
plaintiff  'taking  babies  in  or  out,  they  said,  and 
the  police  supposed  she  transported  the  babies  at 
night  by  way  of  the  back  stairs.' 

"In  the  light  of  these  quotations,  it  is  not 
seen  how  any  one  can  say,  and  be  in  earnest 
about  it,  that  the  article  did  not  refer  to  plain- 
tiff. But  the  argument  accompanying  defend- 
ant's motion  for  rehearing  seems  to  imply  that 
if  a  defendant  denies  anything,  no  matter  if  it 
is  a  denial  that  there  are  seven  days  in  a  week, 
plaintiff  must  prove  it  A  denial  of  anything 
which  may  be  questioned  does  call  for  prool 
But  denial  of  a  patent  fact,  appearing  on  the 
record,  does  not  Here  the  face  of  defendant's 
answer  conceding  that  while  containing  a  denial 
that  any  but  a  small  part  of  the  article  concern- 
ing her  arrest  referred  to  plaintiff,  admits  it 
published  the  article  and  asserts  that  it  was 
true.  So  that,  as  above  intimated,  the  only 
thing  left  to  consider  outside  this  is  to  ascertain 
if  such  article  on  its  face,  without  ambiguity, 
referred  to  plaintiff.  And  having  found  that  it 
did,  the  error  in  plaintiff's  instruction  was 
harmless." 

Judge  Johnson,  concurring,  said: 
"I  concur  in  all  that  is  said  in  the  foregoing 
opinion  on  rehearing  except  the  statement  that 
the  answer  does  not  admit  the  whole  article  was 
published  of  and  ooncerning  plaintiff,  and  .that  it 
was  error,  but  harmless  error,  for  plaintiff's 
*  *  *  instruction  to  say  that  it  did.  Since, 
as  we  have  found,  the  whole  article  is  libelous 
per  se,  and  obviously  refers  to  plaintiff  ia  its  gd- 
tirety,  and  the  answer  admits  its  publication, 
it  must  fallow  that  such  admission  included  an 
admission  that  the  entire  article — not  merely 
cuUed-out  parts  thereof — was  published  'of  and 
concerning  plaintiff.'  There  is  no  error,  harm- 
less or  otherwise,  in  instruction  No.  2,  nor  in 
any  of  the  other  Instructions  given  at  the  re- 
quest of  plaintiff,  and  the  motion  for  new  trial 
should  not  have  been  sustained." 

Judge  Trimble,  also  In  concurrence,  stated : 
"I  concur  in  the  foregoing  opinion,  with  the 
observation  that  the  article  so  clearly  and  ob- 
viously refers  to  plaintiff  in  its  entiretT,  and  tn 
the  parts  outside  of  those  claimed  to  be  privi- 
leged and  sought  to  ba  justified  is  libdsus  per 
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se,  the  instrtiotlon  shoiiM  not  be  eonridered  afl 
harmlessly  erroneona,  but  as  not  erroneoas  at 

all" 

[1]  Here  Is  notbing  in  these  opinions  of 
the  Goort  of  Appeals  which  Is  In  conflict 
with  any  oontrolllng  decision  of  this  conrt. 
Indeed,  oa  the  point  in  Jadgment,  vis.  the 
nillng  that  it  is  not  reversible  error  to  as^ 
some  1b  an  Instraction  a  fact  patent  oh  the 
fiiee  of  the  record,  the  dedslon  of  the  Kan- 
sas City  Conrt  of  Appeals  is  in  accord  with 
ttke  settled  law.  Bagan  t.  Ballroad,  144  Mo. 
634,  46  S.  W.  602;  CaldweU  v.  Stephens,  67 
Mo.  688 ;  Manarman  t.  Slemerts,  71  Mo.  101 ; 
CarroU  y.  Railroad,  88  Mo.  289,  67  Am.  Bepi. 
382. 

[2]  In  view  of  the  fact  patent  on  the  face 
of  the  lib^ooB  article  tliat  the  plaintiff  Is 
mentioned  by  her  name  16  times  and  desig- 
nated as  "the  woman"  a  greater  number  of 
times,  and  that  the  defmdant  averred  in  the 
second  paragraph  of  its  answer  that  tho 
•rtlde  was  true,  it  is  evident  that  the  in- 
straction, assuming  that  the  article  referred 
to  plaintiff,  only  to<A  for  granted  an  incon- 
trovertible fact — Whence  was  harmless — and 
no  reversal  of  the  judgment  coold  be  ivedl- 
cated  on  its  having  been  given. 

[3]  But  there  is  another  reason  equally 
conclusive  of  the  correctness  of  the  decision 
of  the  Gourt  of  AiK>eals.  In  two  Instmctiobs 
given  for  defendant  and  set  out  in  the  opin- 
ion of  the  Court  of  Appeals,  it  was  aseumed 
and  admitted  in  express  terms  that  the  arti- 
cle tn  question  did  refer  to  the  plaintiff.  The 
first  of  these  instructions,  being  numbered  1, 
recites: 

"The  court  instructs  the  jury  that  the  Ian- 
pua^e  in  the  article  publiahed  concerning  plain- 
tiff," etc. 

Instruction  Mo.  6,  also  given  for  the  de- 
fendant, contains  the  following  language: 

"The  court  instructs  the  jury  that  you,  and 
you  alone,  are  the  sole  judges  of  the  law  in 
this  case.  Therefore  it  la  for  you  to  determine 
from  the  evidence  whether  or  not  there  is  any- 
thing in  the  article  vvbluhed  of  and  concerning 
plamUff  on  Augutt  24,  1910,  that  tn  any  way," 
etc.      (Italics  ours.) 

I>ef  endant  by  thrae  Instructions  precluded 
itself  from  any  complaint  of  a  similar  as- 
sumption contained  in  the  instructions  for 
tlie  plaintiff,  for  the  obvious  reason  that  it 
error  vrere  assignable  to  such  an  assumption, 
it  was  clearly  ^vited  by  the  instructions  of 
the  defendant,  and  therefore  not  available 
tor  a  reversal  of  a  Judgment  against  it. 
Ronrke  v.  Ballroad,  221  Mo.  62,  110  S.  W. 
10&4,  133  Am.  St.  Rep.  468,  and  cases  cited; 
Davidson  v.  Transit  Co.,  211  Mo.  359,  109 
S.  W.  583 ;  Gayle  v.  Mo.  Oar,  etc,  Co.,  177 
Mo.  427,   76  8.  W.  987. 

It  Is  clear  that,  had  the  appeal  In  this 
case  been  one  lying  within  our  Jurisdiction, 
we  would  have  t>een  compelled  to  announce 
the  siame  principles  as  to  the  nonexistence 
of  reversible  error  In  the  instructions  under 
review  as  "were  applied  by  the  Kansas  Qty 


Conrt  of  Appeals.  By  what  process  of  valid 
reasoning,  then,  can  we  quash  the  decision  of 
the  Kansas  City  Court  of  Appeals  for  the 
same  diqxMition  of  the  case  which  wdtild 
have  been  made  by  this  court  bad  the  ap- 
peal been  rightfully  here?  The  only  logical 
answer  to  this  question  is  the  quashal  of  our 
writ  of  certiorari.  It  is  so  ordered.  All  con- 
cur, except  GRAVES.  O.  J.,  and  WOODSON, 
J.,  who  dissent 

BLiAIR,  J.  (dissenting  in  part).  I  agree 
that  the  instructions  asked  by  defendant 
cured  the  error,  if  any,  in  plaintiffs  instruc- 
tion. I  do  not  agree  that  this  fact  makes  a 
mere  quashing  of  the  writ  the  only  course 
open  to  this  court.  State  ex  rel.  v.  Reynolds, 
270  Mo.  loc  at  602,  603,  194  S.  W.  878. 


WADB  V.  WINSTANLiBT.     (No.  12691.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Jan.  28,  1918.) 

Attacjhmewt  ®=»379 — Wbongfui,  Levy— Ac- 
tion FOB  DA1LA.OES — QUEBTIOVS  FOB  JUBT. 
Where  evidence  of  plaintiff  in  action  against 
sheriff  for  wrongful  levy  by  deputy  showed  that 
the  car  belonged  to  him  and  not  to  a  defendant 
in  the  attachment  writ,  and  was  in  his  posses- 
sion, and  that  be  repeatedly  notified  the  deputy 
to  that  effect,  but  tnat  the  car  was  taken  and 
turned  over  to  the  plaintiff  in  the  attachment, 
peremptory  instruction  for  the  sheriff  was  error. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Thomas  B.  Buckner,  Judge. 

"Not  to  be  officially  publiBhed." 

Action  by  George  Wade  against  Edward  N. 
Wlnstanley.  From  an  (nder  peremptorily  In- 
structing the  Jury  to  find  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

W.  F.  Zumbrunn,  of  Kansas  City,  for  ap- 
pellant Frank  M.  Lowe,  of  Kansas  City,  for 
respondent 

ELLISON,  P.  J.  Defendant  was  the  sheriff 
of  Jackson  county,  and  there  was  put  into 
his  hands,  as  such  sheriff,  a  writ  of  attach- 
ment In  the  case  of  W.  H.  Mclntire  v.  Rio 
Grande  Land  Corporation,  wherein  he  was 
commanded  to  levy  the  writ  on  any  property 
he  should  find  in  such  county  that  belonged 
to  the  defendant  in  that  case.  He  levied  on 
personal  property  claimed  to  be  in  the  posses- 
sion of  and  owned  by  the  plaintiff  in  this 
case.  Plaintiff  thereafter  brought  this  ac- 
tion for  damages.  At  the  close  of  the  evi- 
dence in  piaintifl's  behalf,  the  trial  court  gave 
a  peremptory  instruction  to  the  jury  to  find 
for  the  defendant 

Defendant  has  not  filed  a  brief,  and  we  are 
left  at  a  loss  to  know  upon  what  ground  the 
court  thought  a  case  had  not  been  made  for 
the  Jury.  The  property  levied  on  was  a  sleep- 
ing car,  named  Leon,  and  the  evidence  in 
plaintUTs  behalf  tended  to  show  that  the  car 
did  not  belong  to  the  defendant  in  the  at- 
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tadiment  writ,  bat  was  his  and  bi  bis  pos- 
session, and  that  he  so  repeatedly  notified  de- 
fendant's deputy  who  made  the  levy;  that 
such  deputy  refused  to  listen  to  his  claim  and 
treated  him  with  much  disrespect;  that  the 
deputy  seized  the  car,  had  it  detached  from 
the  train  with  whidli  it  was  connected,  and 
kept  it  for  a  day  or  more  when  he  released 
it  to  plaintiff.  There  was  also  evidence  tend- 
ing to  show  that  plaintiff  had  been  caused  to 
sustain  serious  and  substantial  damages. 

Accepting  this  evidence  as  true,  it  la  mani- 
fest that  plaintiff's  rights  have  been  wholly 
disregarded  to  his  damage,  and  that  error 
was  committed  in  refusing  to  permit  it  to  be 
submitted  to  the  Jury. 

The  Judgment  is  reversed  and  the  cause  re- 
manded.   All  concur. 


W.  I*  GREEN  COMMISSION  CO.  ▼.  BAU- 
LIE.     (No.  12227.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  28,  1818.) 

Tbial  «=>252(13)  —  iNSTBUcnoNB — Applica- 
bility TO  Evidence. 
Evidence,  in  an  action  for  failure  to  deliver 
part  of  wheat  that  defendant  contracted  to  sell, 
of  what  the  market  price  was  on  the  day  for  de- 
livery, does  not  show  that  plaintiff  bought  wheat 
at  such  price,  to  make  up  defendant's  shortaee, 
as  alleged  in  the  petition  and  submitted  by  in- 
struction. 

Appeal  from  Circuit  Court,  Livingston 
Cotmty;   Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  W.  Ik  Green  Commission 
Company  against  J.  E.  Raulle.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Prank  W.  Ashby,  of  ChiUicothe,  for  appel- 
lant. Fred  S.  Hudson,  of  Kansas  City,  for 
respondent 

ELLISON,  P.  3.  Plaintiff  is  a  commission 
company  dealing  in  grain  In  the  city  of  St. 
Louis.  By  the  terms  of  a  contract  dated  the 
17th  day  of  July,  1914,  it  bou^t  of  defend- 
ant 5,000  bushels  of  No.  2  red  wheat,  at 
72)^  cents  per  bushel,  delivered  free  on  board 
of  Wabash  Railway  cars  at  Sampsell,  Mo., 
to  be  shipped  at  convenience  of  defendant 
any  time  between  the  date  of  the  contract 
and  the  31st  of  August,  1914.  Time  for  full 
delivery  was  afterwards  extended  to  defend- 
ant to  the  30th  of  September,  1914.  When 
that  time  expired  defendant  lacked  928<>Vioa 
bushels  of  making  full  delivery,  and  this  ac- 
tion followed,  wherein  plaintiff  recovered 
Judgment  for  damages. 

The  contract  provided  that  if  defendant 
"defaulted  on  the  contract,"  be  should  be 
liable  to  plaintiff  "on  the  unfilled  portion 
thereof  for  the  loss  represented  by  the  dif- 
ference between  the  contract  price  specified 
and  the  mai^et  price  on  the  date  it  matures ; 


and  shall  alao  be  liable  for  any  Curfber  loss 
or  damage  that  may  be  proven  to  have  re- 
sulted from  such  default."  By  way  of  set- 
ting np  the  loss  plaintiff  alleged  In  the  pe- 
tition that  defendant  failed  to  deliver 
928iii/ioo  bushels,  "aiM  that  the  irtaintlff 
was  compelled  to  purchase,  in  the  open  mar- 
ket, a.B  i>er  the  terms  of  said  contract  it  was 
authorized  to  do,  wheat  of  the  kind  and 
quality  sold  in  said  contract,  at  the  maiket 
price  of  $1.03  per  bushel  in  the  city  of  St 
Louis,  with  a  deduction  of  the  freight."  Un- 
der that  allegation,  plaintiff  asked  and  was 
given  Instruction  No.  3,  submitting  that  if 
it  was  compelled  to  buy  the  amount  of  the 
shortage  at  the  advanced  price  of  $1.03  per 
bushel,  the  verdict  should  be  for  plaintiff  in 
the  sum  it  was  damaged  by  the  failure  to 
deliver. 

Bat  the  difficulty  with  plaintUTs  case  is 
that  there  was  no  evidence  upon  which  to 
base  tbe  hypothesis  that  it  was  compelled  to 
and  did  buy  the  shortage,  or  any  other 
amount.  Tlie  only  evidence  preserved  In 
the  record  is  found  in  the  testimony  (MC  wit- 
ness Savage.  He  testified  that  the  price  of 
No.  2  red  wheat  on  September  30,  1914.  in 
St  Louis  of  the  same  grade  that  was  bought 
of  defendant  was  $1.08. 

That  testimony  wholly  falls  to  show  that 
plaintiff  bought  any  wheat  at  the  price  stat- 
ed or  any  other  price,  as  averred  in  the  pe- 
tition and  submitted  in  the  instruction. 

The  judgment  must  be  reversed,  and  the 
cause  remanded.    All  concur. 


KILROT  V.  BRIGGS  (GALVESTON,  H.  *  S. 
A.  RT.  CO.,  Garnishee).    (No.  12717.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Jan. 
28,  1918.) 

Gabnishment  9=982  —  Lack  or  Pebsokai, 
Service  on  Debtor  Defendant— Vbnde  or 
SoiT-^ONTKNTS  or  Wbit— Statute. 
Laws  1911,  p.  141,  {  1,  provides  that  no 
wages  shall  be  attached  before  personal  service 
upon  the  debtor  defendant  unless  the  suit  is  in 
the  county  where  the  defendant  resides,  or 
where  the  debt  was  contracted  and  the  cause. of 
action  accrued,  and  that  the  writ  of  garnishment 
shall  affirmatively  show  the  plabe  where  the  de- 
fendant resides  and  the  place  where  the  debt 
was  contracted  and  the  cause  of  action  arose. 
Held,  judgment  against  a  garnishee  railroad 
could  not  stand,  there  having  been  no  personal 
service  on  defendant,  where  the  Writ  alleged  that 
defendant  lived  in  Texas,  that  plaintiffs  assign- 
or was  a  boarding  house  keeper  and  a  resident 
of  the  county  where  suit  waa  brought,  but 
did  not  state  tliat  the  board  bill  was  contracted 
in  that  county,  though  plaintiff  alleged  that  the 
debt  accrued  in  Missouri,  and  was  owing  to  a 
bona  fide  resident  of  Missouri,  Rev.  St.  1909, 
P  2427,  as  amended  by  Laws  1911,  p.  142,  apply- 
ing only  where  no  judgment  ha*  iieen  rendered 
prior  to  issuing  the  garnishment 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  M.  J.  Kilroy  against  Frank 
Briggs,  wherein  the  Galveston,  Harrisburg  & 
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San  Antonio  Hallway  Company  was  gar- 
nlsheed.  From  judgment  against  it,  the  gar- 
nishee appeals.    Judgment  reversed. 

Watson,  Gage  &  Watson,  of  Kansas  CUy, 
tor  appellant  M.  J.<Kllroy,  of  Kansas  City, 
tor  rawondent 

BLLISON,  P.  J.  This  Is  an  action  against 
defendant  begun  before  a  Justice  of  the  peace 
to  enforce  the  lien  of  a  boarding  honse  keeper 
for  $37.50,  as  given  by  sections  8247,  8248, 
R.  S.  1909.  An  attachment  in  aid  was  is- 
sued, and  the  garnishee  railway  company 
was  summoned  to  answer  what,  if  anything. 
It  owed  defendant.  It  answered  that  it  owed 
tilm  $74  for  wages  earned  In  its  employ.  De- 
fendant resided  in  the  state  of  Texas,  and 
be  was  notified  by  order  of  publication. 
Judgment  was  rendered  against  him  before 
tbe  Justice  by  d^ault  for  the  amount  of 
plaintllTs  claim.  Judgment  was  also  render- 
ed against  the  garnishee  for  same  amount 
The  garnishee  appealed  to  the  drcnit  court, 
bnt  defendant  did  not  In  the  latter  court 
jndgment  was  rendered  for  plaintiff  against 
the  garnishee,  and  the  latter  appealed  to  this 
court. 

It  is  provided  in  section  1  of  the  Laws 
of  1911,  p.  141,  that  no  wages  shall  be  at- 
tached before  personal  service  is  had  upon 
the  debtor  defendant  "unless  the  suit  be 
brought  in  the  county  where  the  defend- 
ant resides,  or  In  the  county  where  the  debt 
was  contracted  and  the  cause  of  action 
•  •  •  accrued."  It  is  also  provided  in 
snch  statute  that  the  "writ  or  summons  of 
attachment  or  garnishment  shall  affirmative- 
ly show  the  place  where  the  defendant  re- 
sides and  the  place  where  the  debt  is  con- 
tracted and  the  canse  of  action  arose." 

The  present  case  fails  to  meet  these  re- 
quirements. Music  Go.  V.  Sage,  184  Mo.  App. 
340, 171  S.  W.  672.  The  suit  was  not  brought 
In  the  county  where  defendant  resided,  for 
It  Is  alleged  that  he  lived  in  Texas,  nor  Is 
there  anything  to  show  that  the  cause  of  ac- 
tion accrued  in  Jackson  county,  where  the  ac- 
tion was  Instltnted.  It  is  alleged  that  plaln- 
tUTs  assignor  is  a  boarding  house  keeper, 
and  a  resident  of  Jackson  county,  but  no- 
where is  it  stated  that  the  board  bill  was 
made  in  that  county.  Plaintiff  could  well 
have  resided  in  Missouri  and  kept  a  board- 
ing house  in  the  nearby  state  of  Kansas,  and 
the  bill  be  contracted  in  that  state ;  and  the 
averment  would  hare  covered  such  state  of 
facts.  In  an  eftort  to  meet  the  objectimis 
noted,  plaintiff  added  at  the  foot  of  the  state- 
ment this  allegation: 

"Debt  hwon  acorued  in  MioBouri,  and  is  ow- 
ing to  a  bona  fide  resident  of  Missouri  Defend- 
ant resides  in  Teras." 

This  does  not  cure  the  defect  A  state- 
ment that  Oie  debt  accrued  in  Missouri  is 
not  a  statement  that  it  accrued  in  Jackson 
county,  as  required  by  the  statute. 


The  writ  Issued  also  falls  to  meet  tbe  ab- 
solute roQulrement  of  the  statute  above  quot- 
ed, in  that  It  also  recites  that  the  "debt  here- 
in accrued  In  Mlssonri"  Instead  of  Jadcson 
county. 

Plaintiff  has  ignored  tbe  statute  above 
quoted,  and  seems  to  have  relied  altogether 
uimn  a  compliance  with  section  2427,  R.  S. 
1909,  as  amended  by  Laws  1911,  p.  142,  read- 
ing as  follows: 

"Except  as  bereinaftei  provided,  no  garnish- 
ment shall  be  Issued  by  any  court  in  any  cause 
where  the  sam  demanded  is  two  hundred  dollars 
or  less,  and  where  the  property  sought  to  be 
reached  is  wages  due  tbe  defendant  by  any  rail- 
road corporation,  until  after  judgment  shall  have 
been  recovered  by  the  plaintiff  against  the  de- 
fendant in  the  action:  Provided,  this  section 
shall  not  apply  when  the  debt  or  claim  sued  for 
was  contracted  or  accrued  In  this  state :  Provid- 
ed farther,  in  such  cases  the  petition  or  state- 
ment filed  in  the  cause  and  the  writ  or  summons 
of  garnishment  shall  affirmatively  show  that  the 
debt  or  claim  sued  for  was  contracted  or  ac- 
crued in  this  state  and  is  owing  to  a  bona  fide 
citizen  or  resident  of  this  state." 

Bnt  section  1  of  the  other  statnte  first 
above  quoted  lays  down  the  procednre  in  cas- 
es of  garnishment  for  wages  where  (as  In 
this  case)  there  is  no  personal  service  on  the 
defendant.  The  section  (section  2427,  Rev. 
St.  1909,  as  amended  by  Laws  1911,  p.  142) 
last  above  quoted  concerns  Instances  in  which 
no  Judgment  has  been  rendered  prior  to  Is- 
suing the  garnishment 

The  Judgment  must  be  reversed.  AH  con- 
cur. 


FTTZSIMMONS  v.  OOMMERCB  TRUST  CO. 

(No.  12685.) 

(Kansas  CNty  Court  of  Appeals.     Missouri. 

Jan.  28,  191&) 

1.  Banks  amd  Bahkiro  «=9llS  —  C3orvhi- 

SION    BT   AOBNT— LXABIUTT. 

A  banking  institution,  like  other  corpora- 
tions, can  only  act  through  agents;  but  in  en- 
deavoring to  show  liability,  where  the  authori- 
ty of  the  particular  agent  does  not  appear  from 
the  particidar  office  he  holds,  there  must  be 
evidence  tending  to  show  such  authority. 

2.  TaiAL   «a»312^)  —  Instbuotions— Pbopbi- 

BTT. 

In  view  of  Rev.  St  1909,  |  1987,  stating 
the  manner  of  giving  instructions,  it  was  error, 
where  written  mstructions  had  been  given  and 
the  jury  had  retired,  and  when  they  returned 
and  asked  addiflonal  instructions,  for  the  court 
to  give  an  oral  instruction. 

3.  Banks  and  Banking  9=9228  —  Conveb- 

BION    or    NOTB— INSTEUCTIONS. 

In  action  against  bank  for  conversion  of 
note  by  "assistant  secretary,"  since  such  office 
did  not  as  a  matter  of  law  imply  authority  to 
receive  notes  for  collection,  it  was  error  to 
instruct  submitting  the  question  whether  plain- 
tiff left  the  note  with  an  officer  or  agent  of  de- 
fendant without  requiring  a  finding  whether  the 
officer  or  agent  had  authority  to  receive  the 
note. 

4.  Tbiai,  *=9244(5)— Instbxtoxions— IwrawcsT 
or  Witnesses. 

In  action  against  bank  for  conversion  of 
note  by  its  assistant  secretary,  instruction  on 
Interest  of  witnesses  singling  out  such  secretary 
and  directing  tbe  jury  what  weight  should  be 
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given  bis  testimony  was  erroneous,  and  should 
have  included  any  of  the  witnesses  having  an 
interest  in  the  controversy. 
5.  Teiai.  9=3244(2)  —  Instbuciions  —  SiN- 
OLiNQ  OUT  Witness. 
It  was  error  to  direct  attention  of  the  jury 
to  the  acts  of  plaintiff  together  with  her  state- 
ments as  to  whether  ahe  delivered  a  note  to 
the  assistant  Becreta:^  of  a  bank,  but  the  ques- 
tion should  have  been  decided  from  a  consid- 
eration of  the  evidence  of  all  the  witnesses 
who  testified  on  the  subject 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Glen  Sherman,  Special  Judge. 
"Not  to  be  officially  published." 
Action  by  Catherine  G.  Fitzslmmons 
against  the  Commerce  Trust  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

B.  O.  Howard,  H.  L.  Jacobs,  and  Ralph 
Adams,  all  at  Kansas  City,  for  appellant 
W.  W.  Wright,  of  Kansas  City,  for  respond- 
ent 

BLLISON,  P.  J.  Tbis  action  Is  for  con- 
version of  a  promissory  note.  The  Judg- 
ment In  the  trial  court  was  for  plaintiff. 

There  was  evidence  tending  to  prove  that 
plaintiff  left  the  note  for  collection  with  one 
J.  C.  Simpson,  holding  an  office  in  defendant 
bank  called  "assistant  secretary,"  and  that 
afterwards  the  bank,  on  her  demand,  failed 
to  return  the  note,  or  its  proceeds,  to  her. 
The  bank  denied  knowing  anything  of  the 
note,  or  that  plaintiff  left  it  with  any  of  Its 
officers  or  agents  authorized  to  receive  it. 

[1]  A  banking  institution,  like  other  cor- 
porations, can  only  act  through  agents;  but 
In  endeavoring  to  show  liability,  where  the 
authority  of  the  particular  agent  dqes  not 
appear  from  the  particular  office  he  holds, 
there  must  be  evidence  tending  to  show  such 
authority.  1  Michie  on  Banks,  S  121;  1 
Morse  on  Banks,  |  170;  Winsor  ▼.  Bank,  18 
Mo.  App.  665,  672. 

[2]  The  trial  court  was  correct  in  refusing 
defendant's  demurrer  to  the  evidence,  but 
wrong  in  giving  different  instructions.  After 
the  case  had  been  argued,  instructions  given, 
and  the  Jury  had  retired,  they  returned  into 
court  and  asked  for  additional  instructions 
bearing  on  the  question  of  interest  and 
whether  it  should  be  compounded:  The  court 
thereupon  gave  an  oral  instruction.  This 
was  contrary  to  the  statute  (section  1987, 
R.  S.  1909). 

[3]  The  title  of  the  office  held  by  J.  C. 
Simpson,  "assistant  secretary,"  does  not  car- 
ry on  Its  face,  as  a  matter  of  law,  that  he 
had  authority  to  receive  notes  for  collection, 
yet  plaintiCTs  instruction  No.  1  erroneously 
submitted  the  questlMi  stmply  whether  plain- 
tiff left  the  note  with  the  defendant  "with 
an  officer  or  agent"  of  defendant  without  re- 
quiring a  finding  whether  the  officer  or  agent 
had  authority  to  receive  the  note. 

[4]  Instruction  No.  2  is  erroneous  in  sin- 
gling out  Simpson  and  directing  the  Jury 


what  weight  should  be  given  bis  testimony. 
It  should  have  included  any  of  the  witnesses 
having  an  interest  in  the  controversy,  and 
that  would  have  taken  in  the  plaintiff. 
Stetzler  v.  Street  Ry.  Co.,  210  Mo.  7D4,  713, 
109  S.  W.  666 ;  State  v.  Pollard,  174  Mo.  607, 
615,  74  S.  W.  968;  Keeline  v.  Sealy,  257  Mo. 
498,  527,  165  S.  W.  1088. 

[5]  The  first  instruction  given  by  the  court 
of  Its  own  motion  was  erroneous  in  direct- 
ing the  Jury's  attention  specifically  to  the 
acts  of  the  plaintiff,  together  with  her  state- 
ments concerning  whether  she  delivered  the 
note  to  defendant,  or  to  Simpson  individual- 
ly. The  question  should  have  been  decided 
from  a  consideration  of-  the  evidence  of  all 
the  witnesses  who  testified  on  that  subject 
Gordon  v.  Burrls,  153  Mo.  223,  235,  54  S.  W. 
546;  Dobbs  v.  Gates,  60  Mo.  App.  661.  The 
instruction  is  further  erroneous  in  submit- 
ting merely  whether  the  note  was  delivered 
to  the  defendant,  "its  officers  or  agents."  It 
should  have  added  "authorized  to  receive  it" 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


HODGSON-DAVIS  GRAIN  CO.  v.  HICKET. 

(No.  12681.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Jan.  28,  1918.) 

AcnoN  ^=>47  —  JoiNOEB  or  Caubkb  — .Cor- 

TRACT  AND  TOBT. 

Under  Rev.  St.  1909,  |  1795,  providing  that 
plaintiff  may  unite  in  same  petition  several 
causes  of  action  where  all  arise  out  of  same 
transaction,  contract,  express  or  implied,  etc., 
but  that  causes  of  action  so  united  must  all 
belong  to  one  of  specified  classes,  plaintiff  can- 
not join  in  single  petition  a  count  based  on  a 
cause  of  action  ez  contractu  and  a  count  based 
on  a  cause  of  action  ex  delicto. 

Appeal  from  Circuit  Court,  Jacksoa  Coun- 
ty; William  O.  Tbomaa,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  Hodgson-Davis  Grain  Com- 
pany against  Michael  E.  Hlckey.  From  Judg- 
ment for  defendant  on  demurrer  to  the  peti- 
tion, plaintiff  appeals.    Affirmed. 

Ross  B.  Gllluly,  of  Kansas  City,  for  appel- 
lant    Lathrop,  Morrow,  Fox  A  Moore,  of 

Kansas  City,  for  respondent 

ELLISON,  P.  3.  Plaintiff  is  a  corporatl<» 
doing  business  In  baying  and  selling  grain  In 
Kansas  City,  Mo.  Defendant,  residing  in 
Kansas  shipped  from  that  state  a  carload  of 
wheat  to  Kansas  City  with  instructions  In 
shipper's  order  bill  of  lading  to  notify  plain- 
tiff. Plaintiff,  conceiving  itaeit  to  be  ihjarcd 
by  the  action  of  defendant  in  the  matter  of 
the  shipment,  instituted  this  action  in  a  pe- 
tition containing  two  counts,  one  for  breach 
of  contract  and  the  other  for  fraud.  Defend- 
ant demurred  on  the  ground  that  one  connt 
was  based  on  a  cause  of  action  ez  contractu 
and  the  other  a  cause  of  action  ex  delicto. 
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The  trial  court  anstained  the  demurrer,  and 
plaintiff  refusing  to  plead  further,  judgment 
was  entered  for  defendant 

We  need  not  set  fortb  the  allegations  in 
either  count,  since  the  fiice  of  the  case  la  a 
^ncesslon  that  one  Is  baaed  on  a  cause  of  ac- 
tion ex  contractu  and  the  other  a  cause  ex 
delicto.  Plaintiff's  position  here,  as  well  as 
In  the  trial  court,  is  that  since  both  counts, 
and  the  damages  alleged  in  each,  grew  out  of 
one  transaction,  and  since  it  was  entitled  to 
but  one  Judgment,  the  two  could  be  Joined  in 
one  petition  under  the  t^ms  of  section  1T95, 
B.  S.  1909,  reading  as  follows: 

"The  plaintiff  may  unite  in  the  same  petition 
several  canses  of  action,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or 
equitable,  or  both,  where  they  all  arise  out  of: 
I^nrt,  the  same  transaction  or  transactionB  con- 
nected with  the  same  subject  of  action ;  or,  sec- 
ond, contract,  express  or  implied;  or,  third, 
injuries,  with  or  without  force,  to  person  and 
property,  or  either;  or,  fourth,  injuries  to 
character;  or,  fifth,  claims  to  recover  real 
property,  with  or  without  damages  for  the  with- 
h<ddln)r  thereof,  and  the  rents  and  profits  of 
the  same;  or,  sixth,  claims  to  recover  personal 
property,  with  or  without  damages,  for  the 
withholding  thereof;   or,  seventh,  claims  by  or 

Sainst  a  party  in  some  representative  or  fidu- 
iry  capacity,  by  virtue  of  a  contract,  or  by 
operation  of  law.  But  the  causes  of  action  so 
united  mast  all  belong  to  one  of  these  classes, 
and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  pilaoes  of  trial,  and 
moat  be  separatelv  stated,  with  the  relief  sought 
for  each  cause  of  action,  in  such  manner  that 
they  may  be  intelligibly  distinguished." 

It  will  be  noted  that  while  the  first  clause 
of  that  statute  permits  the  Joining  of  differ- 
ent causes  of  action  which  grow  out  of  the 
same  transaction  or  are  connected  with  the 
same  subject  of  action,-  and  the  second  per- 
mits Joining  of  all  actiona  on  contracts,  ex- 
press or  Implied,  the  latter  part  of  the  sec- 
tion limlta  that  right  by  declaring  that  the 
causes  of  action  so  united  must  belong  to  one 
class.  That  la  to  say,  yon  may,  under  the 
first  and  second  clauses,  join  in  one  petition 
any  number  of  matters  in  contract  which 
arise  out  of  one  transaction,  and  may  also 
Join  any  number  of  actions  <m  contracts,  ex- 
press or  implied;  all,  thus  united  in  one  pe- 
tlticw,  must  be  causes  of  action  in  contract. 
The  statute  quoted  is  not  only  not  authority 
for  Joining  in  one  petition  different  classes  of 
actions,  such  as  ex  contractu  and  ex  delicto, 
but  it  forblda  such  juncUoa.  Notwithstand- 
ing the  adoption  of  the  Code,  the  distinction 
between  actions  ex  contractu  and  ex  delicto 
still  exists.  They  do  not  belong  to  the  same 
class. 

We  cite  th/e  following  cases  in  which, 
though  lUYOlving  matters  in  one  transaction, 
the  decision  is  that  actions  ex  contractu  and 
ex  delicto  could  not  be  Joined  In  one  petition: 
Jamison  v.  Gopher,  35  Mo.  483;  Ederlin  r. 
Judge,  36  Mo.  350;  Sonthworth  Co.  v.  Lamb, 
82  Mo.  242,  247;  Sumner  v.  Rogers,  90  Mo. 
324,  2  S.  W.  476,  with  New  York  cases  cited 


therein;  Fadley  y.  Smith,  23  Mo.  App.  87; 
O'RlIey  V.  Diss,  48  Mo.  App.  62;  Barnes  v. 
Railroad,  119  Mo.  App.  303,  306,  05  S.  W. 
071 ;  Pipe  Co.  v.  Railroad,  137  Mo.  App.  470, 
497,  119  8.  W.  1. 

We  think  the  cases  cited  by  plaintiff  are 
not  applicable.  Most  of  them  disclaim  any 
intention  to  assert  that  actions  ex  contractu 
and  ex  delicto  could  be  Joined.- 

The  trial  court  took  the  correct  view,  and 
the  Judgment  is  therefore  affirmed.  All 
concur. 


HODOSON-DAVIS    GRAIN    OO.    y.    MEN- 
ZBR.    (No.  12682.) 

(Kansas  City  Court  of  Appeals.     lOasoari. 
Jan.  28,  1018.) 

Appeal  from  CSrcuit  Court,  Jackson  County; 
William  O.  Thomas,  Judge. 

"Not  to  b«  offidally  published." 

Action  by  the  Hodason-Davis  Grain  Compa- 
ny against  Charles  Menzer.  From  an  adverse 
judgment,  plaintiff  appeals.     Affirmed. 

Ross  B.  Gilluly,  of  Kansas  City,  for  appd- 
lant  Lathrop.  Morrow,  Fox  &  Moore,  of 
Kansas  City,  for  respondoit. 

ELLISON,  P.  J.  This  case  was  argued  and 
submitted  with  that  of  Hodgson-Davis  Grain 
Co.  V.  Micbael  E.  Hickey,  200  8.  W.  438,  de- 
cided at  this  term,  and  is  controlled  by  that 
case. 

The  judgment  is  therefore  affirmed.  All  eon- 
cur. 


LEITEB  ▼,  PATTERSON.     (No.  13649.) 

(Kansas  (Tity  Court  of  Appeals.    Missouri. 
Jan.  28,  1918.) 

1.  Lardlobd  and  Tbkant  «=3232— DxrAULT 
IN  Ren't— Rights  or  Landlord. 

In  view  of,  Rev.  St  1909,  §  7906,  provid- 
ing for  Judgment  tor  possessioa  and  for  rent 
due  in  nvor  of  the  landlord  at  the  time  of 
the  judgment,  the  landlord  can  recover  such 
amount  together  with  the  rent  due  up  to  the 
date  of  hearing,  though  be  does  not  plead  the 
amount  due  at  the  time  of  bringing  suit  by  rea- 
son of  the  tenant's  holding  over,  which  is  pay- 
able after  demand. 

2.  ApPiAi  AND  Ebbob  «=s>117<K12)— Rkvebs- 

AI/— SnBBTANTIAI,   EbBOB. 

In  such  case,  the  mere  fact  that  at  the 
time  the  landlord  brought  suit  the  rent  for  the 
period  the  tenant  held  over  was  not  due  be- 
cause there  was  no  demand,  and  that  he  sought 
to  recover  such  rent  in  his  petition,  did  not 
render  erroneous  the  judgment  for  the  entire 
amount  of  rent  due  at  the  date  of  hearing,  in 
view  of  Rev.  St  1909,  !S  1850,  2082,  preventing 
reversal  in  the  absence  of  substantiiU  error. 

Appeal  from  Circuit  Court,  Pettis  County ; 

Hopkins  B.  Shain,  Judge. 

"Not  to  be  officially  published." 

Action  by  N.  K.  Letter,  as  administrator, 

against    Clyde    Patterson.      Judgment    for 

plaintiff,  and  defendant  appeals.     Affirmed. 

H.  T.  Williams,  of  Sedalia,  for  appellant 
Lamm,  Bohling  &  Lamm,  of  Sedalia,  tor 
respondent 
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TRIMBLB,  3.  Respondent,  administrator, 
In  charge  of  certain  real  estate  by  vlrtae  of 
an  order  of  the  probate  court,  leased  It  to  ap- 
pellant for  a  term  of  one  year  beginning 
March  1,  1912,  and  ending  March  1,  1918. 
The  lease  reserved  the  rent  at  $1S0,  and 
made  it  payable  January  1,  1913.  When  the 
rent  became  due  it  was  demanded  several 
times,  but  was  not  paid.  On  March  1,  1913, 
appellant  gave  a  check  for  the  rent  of  the 
term  which  expired  on  that  day.  Appellant 
did  not  give  possession  as  required  to  do 
under  the  written  lease,  but  held  on  under 
certain  claims  of  right  to  do  so,  which  need 
not  be  noticed  now,  since  the  trial  court  held 
against  appellant  on  his  said  claims  and  ap- 
pellant admits  In  his  brief  that  he  acquiesced 
in  the  ruling  as  to  said  claims.  The  check 
appellant  gave  for  the  rent  was  dishonored 
and  no  rent  whatever  has  been  paid  by  him. 
As  appellant  neither  paid  rent  nor  gave  pos- 
session, respondent,  on  April  26,  1913, 
brought  suit  in  a  justice  court  for  possession 
and  for  the  $150  rent  due  on  March  1,  1913, 
under  tlie  terms  of  the  lease,  alleging  a  de- 
mand for  said  $150,  and  that  same  had  not 
been  paid.  As  appellant  was  holding  over,  a 
further  allegation  was  made  that  the  sum 
of  $25  was  "due  to  the  plaintiff  as  rent  for 
said  premises  from  the  Ist  day  of  March, 
1913,  up  to  the  present  time."  But  no  de- 
mand was  alleged  as  to  this  $25.  Judgment 
was  then  prayed  for  possession  and  for  $175 
as  rent.  Appellant  was  duly  served,  and  the 
return  shows  that  he  was  also  served  with  a 
copy  of  the  complaint  He  appeared  in  the 
Justice  court,  put  the  title  in  issue,  and 
filed  answer.  Thereupon  the  cause  was  cer- 
tified to  the  circuit  court  for  trial.  In  the 
circuit  court  appellant  filed  an  amended  an- 
swer, raising  many  issues  which,  as  stated, 
are  now  out  of  the  case  by  virtue  of  the  find- 
ing of  the  trial  court  being  adverse  to  appel- 
lant and  his  acquiescence  therein.  The  court 
found  for  plaintiff  on  all  the  Issues  present- 
ed, and  found  that  $150  was  due  for  the  term 
ending  March  1,  1913,  under  the  written 
lease,  that  demand  therefor  had  been  made, 
and  that  plaintiff  was  entitled  to  recover 
possession  of  the  premises.  The  court  fur- 
ther foun'd  that  there  was  also  due  plaintiff 
as  rent  for  said  land  from  March  1, 1913,  up 
to  the  date  of  the  trial,  the  sum  of  $100,  and 
then  rend^ed  Judgment  for  possession  and 
for  $250  rent.  Appellant,  as  stated,  acquiesc- 
ed in  every  adverse  element  of  the  trial 
ooort's  finding  except  as  to  the  Judgment  for 
rent.  He  gave  up  possession  of  the  premises, 
but  appealed  to  the  Supreme  Ciourt,  giving 
bond  only  for  the  payment  of  the  money 
Judgment,  and  not  to  secure  future  rents  so 
as  to  entitle  hUn  to  hold  possession.  These 
matters  all  being  admitted  in  the  Supreme 
Court,  and  it  appearing  that  nothing  was 
then  involved  more  than  the  mere  money 
Judgment  for  rent,  the  Supreme  Court  trans- 
ferred the  case  ber& 


The  essence  of  lappellant's  complaint  is 
that  the  $25  mentioned  in  the  petition  08 
rent  accruing  after  March  1,  1913,  and  up  to 
the  time  of  suit,  April  26,  1913,  was  not  de- 
manded, and  did  not  accrue  until  May  1, 
1913,  and  that  theiefwe  respondent's  suit 
could  not  be  maintained  apd  was  preoia- 
turely  brought  as  to  the  $25. 

[1, 1]  Respondent's  statement  la  oomplete 
and  sufficient  in  every  respect  to  give  the 
Justice,  and  later  the  circuit  conrt,  jarisdic- 
tlon  to  render  Judgment  for  the  possession 
of  the  land  and  for  the  $160  due  for  the 
term,  in  a  suit  therefor  under  section  7004, 
R.  S.  Mo.  1909.  And,  under  the  law.  with- 
out anything  being  said  about  It  in  the  peti- 
tion, the  plaintiff  was  entitled  to  a  Judgment, 
not  only  tor  the  $150  actually  due  on  March 
1,  1913,  and  demanded,  but  also  to  a  judg- 
ment for  all  the  rent  that  accrued  from 
Mardi  1,  1918,  to  the  date  of  the  hearing  on 
which  was  based  the  rendition  of  Judgment. 
Section  7906,  R.  S.  Mo.  1909;  Ooesse  &  Rem- 
mers  Building,  etc.,  Oo.  v.  Kinnerk,  127  Ma 
App.  451,  107  S.  W.  673.  Plaintiff,  therefore, 
got  no  more  than  what  he  was  entitled  to 
under  the  law.  His  Judgment  for  the  rent 
accruing  after  the  expiration  of  the  term  and 
up  to  the  hearing  was  the  mere  legal  result 
following  defendant's  holding  over  vrithout 
paying  his  year's  rent  for  the  term  under  the 
written  lease.  Such  being  the  case,  we  are 
unable  to  see  how  the  mere  insertion  in 
plaintiffs  petition  of  a  clause  mentioning  the 
rent  accruing  subsequent  to  March  1,  1918, 
could  render  the  suit  and  judgment  null  and 
void.  The  exact  amount  of  rent  due  under 
the  lease  was  stated,  and,  as  tbe  defendant 
was  served  with  a  copy  of  the  complaint,  lie 
knew  that  all  he  had  to  do  to  abate  the  suit 
and  hold  possession  (if  entitled  to  it  other- 
wise), was  to  tender  and  pay  the  $150  and 
the  costs.  However,  It  appears  that  for  oth- 
er teasooa  asld«  from  the  question  of  tjie 
mere  payment  or  ncmpayment  of  rent  be  was 
not  entitled  to  hold  possession.  The  court 
found  against  him,  and  he  has  acquiesced  in 
the  ruling  as  to  possession,  so  that  such 
right  to  retain  possession  is  of  no  influence  or 
effect  in  the  case,  being  entirely  out  of  it. 
If  the  clause  as  to  the  subsequent  rent  had 
been  omitted  from  the  petition,  the  Judgment 
nevertheless  would  have  been  for  the  rent 
due  under  the  lease,  and  also  for  the  rent  ac- 
crued up  to  the  hearing,  and  would  have 
been  for  the  precise  sum  for  which  Judgment 
was  rendered.  Hence  to  hold  in  favor  of 
appellant's  contention  would  be  the  same  as 
saying  that  t)ecan8e  plaintiff  put  into  his  pe- 
tition that  which  was  unnecessary,  since  the 
law  gave  it  to  him  anyway  as  an  Incident  to 
the  rest  of  the  case,  nevertheless  the  pres- 
ence of  such  unnecessary  matter  rendered  a 
Judgment  for  the  exact  sum  he  was  entitled 
to  under  the  law  erroneous  and  subject  to 
leversal.    Were  we  to  so  hold,  we  would,  in 
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our  opialon,  violate  aectiosB  1860  and  2082, 
B.  S.  Mo.  1909. 
It  Is  accordingly  affirmed.    All  concur. 


CBOVER  et  aL  v.  MIHA  ACOIDEiNT  *  UA- 
BUilTX  CO.     (N«.  12872.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  28, 1918.) 

Insurance  ®=»666— Vbxatious  Dblat— Pen- 
aitt— "polict  of  iwsubawck." 
A  supersedeas  bond,  being  one  to  lnd«mnttr 
defendant  in  error  against  damages,  is  not  a 
policy  of  indemnity  or  other  insurance  within 
Kev.  St.  1909,  ^  7068,  as  amended  by  Laws 
1911,  p.  282,  providing  that  in  action  against 
an  insurance  company  on  a  policy,  if  the  com- 
pany has  TCzatiously  refused  to  pay,  10  per 
cenL  damages  may  be  awarded. 

[£d.  Mote. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Policy  of 
Insurance.) 

Appeal  from  Circuit  Court,  Livingston 
County;  Arch  B.  Davis,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  John  C.  Grover  and  another 
again&t  the  .^na  Accident  &  Liability  Com- 
pany. From  the  Judgment  rendered,  plain- 
tiffs appeaL    Affirmed. 

li.  E.  Bates,  of  Excelsior  Springs,  and 
John  O.  Grover,  of  Kansas  City,  for  appel- 
lants. Prince  &  Harris,  of  Kansas  City,  for 
respondent 

BLAND,  J.  This  appeal  involvesr  the  ques- 
tion as  to  whether  a  supersedeas  bond  given 
in  a  writ  of  error  sued  out  of  this  court  is 
"a  policy  of  •  •  •  indemnity  •  •  • 
or  other  insurance"  within  the  meaning  of 
the  provisi(Xis  of  section  7068,  R.  S.  1909, 
as  amended  by  the  act  of  1911.  Laws  1911, 
p.  282.  The  lower  court  held  that  such  a 
bond  was  not  sutih  an  insurance  policy,  coa- 
trary  to  plaintiffs'  claim,  and  plaintiffs  have 
appealed. 

In  this  ruling  we  think  the  lower  court 
was  correct  A  supersedeas  bond  is  not  one 
to  indemnity  or  to  insure  defendant  in  er- 
ror against  damages  (see  King  v.  Miss. 
River  Bridge  Co.,  67  Mo.  496),  but  is  an  ob- 
ligation conditioned  for  the  prosecntion  of 
the  writ  of  error  with  effect,  and  if  the  writ 
of  error  is  prosecuted  with  effect,  and  the 
case  Is  reversed  or  remanded  for  some  error 
of  law,  then  the  conditions  are  voided  and  the 
liability  thereon  ceases.  If  the  case  is  affirm- 
ed, then  the  conditions  are  that  plaintiff  In 
error  will  pay  the  Judgment  and  costs.  If 
bonds  of  this  nature  were  intended  to  be 
covered  by  the  statute,  we  think  they  would 
have  been  mentioned  therein,  and  it  l)eing  a 
penal  statute,  and  therefore  one  to  be  strict- 
ly construed,  we  are  not  permitted  to  con- 
strue it  as  covering  supersedeas  bonds  when 
only  policies  of  insurance  are  mentioned.  We 
think  it  plain  that  a  supersedeas  bond  Is  not 


a  policy  of  Indemnity  or  other  insurance  as 
covered  in  said  .section  of  the  statutes  as 
amended. 
The  Judgment  Is  affirmed.     All  concur. 


PEARSON  V.  CHICAGO,  M.  ft  ST.  P.  RT. 
OO.    (No.  12009.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  28,  19ia) 

1.  RaILKOADB    «S>275(3)    —    INJTTBIKS    IN 

FaaiGHT  Cab  on  Tsaok— Fltino  Switch. 
It  is  negligence  for  a  railroad,  without  full 
warning  and  suitable  precautions,  and  under 
circumstances  likely  to  cause  the  cars  to  get 
beyond  control,  to  make  a  flying  switch  of  coal 
cars  onto  a  track  whereon  a  freight  car  loaded 
with  produce  and  having  people  in  it  buying 
from  a  salesman  therein  is  standing,  to  the 
knowledge,  actual  or  constructive,  of  the  rail- 
road's servants. 

2.  RAiLBOAns  9=3278(2)  —  Imjcbibs  in  Cab 
ON  Track — Contbibutory  Negliqencb. 

Where  a  car  loaded  with  produce  was  stand- 
ing on  a  railroad's  track,  plaintiff,  while  en- 
gaged In  unloading  the  car,  could  give  undi- 
vided attention  to  his  work,  and  be  justified 
in  assuming  that  the  railroad  would  not  mo- 
lest him  or  render  his  position  hazardous  with- 
out notice  or  warning,  if,  when  he  entered  the 
car,  he  had  no  reason  to  anticipate  that  it 
might  be  moved,  so  that  an  instruction  that  it 
was  plaintiff's  duty  to  exercise  "sufficient"  care 
to  guard  himself  from  injury  was  error. 

8.  Tbiai.  «»252(8)— Instbuotionb— Oonfob- 
mitt  to  evioenok. 
The  question  of  plaintiff's  contributory  neg- 
ligence, when  submitted  to  the  jury,  must  bie 
presented  so  as  to  be  applicable  to  the  situa- 
tion as  shown  in  evidence. 

4.  RAii.BOAns  4E=»282(9)  —  Injtjbibs  in  Cab 
ON  Track— OONTBIBXTTOBT  Negliqenob. 

What  acts  or  conduct  of  plaintiff,  injured 
while  unloading  a  freight  car  on  defendant 
railroad's  track,  amounted  to  contributory  neg- 
ligence, is  necessarily  governed  by  the  circum- 
stances of  the  particular  case. 

5.  TaiAii    «=»191(8)  —  iNSTBuonoN— Assuiip- 
TiON  oy  Fact. 

In  an  action  for  injuries  to  one  unloading  a 
car  when  it  was  struck  by  other  cars  making 
a  flying  switch,  an  Instruction  assuming  that 
switching  was  going  on  when  plaintiff  went 
into  car,  a  fact  which  was  contradicted  by  the 
evidence  for  plaintiff,   was  improper. 

Appeal  from  Circuit  Court,  Livingston 
County;  Arch  B.  Davis,  Judge. 
"Not  to  be  officially  pubUshed." 
Action  by  Robert  Pearson  against  the  Chi- 
cago, Milwaukee,  ft  St.  Paul  Railway  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.  Judgment  reversed,  and 
cause  remanded. 

J.  M.  Davis  &  Son  and  Frank  W.  Ashby, 
all  of  ChllUcothe,  for  appellant.  Fred  8. 
Hudson,  of  Kansas  d^,  for  respondent. 

TRIMBLE,  J.  An  action  for  damages  on 
account  of  personal  injuries  alleged  to  have 
been  caused  by  the  n^igence  of  defendant. 
A  car  of  cabbage  had  been  transported  by 
defendant  to  ChllUcothe  and  set  on  the 
house,   or  unloading,   track   at  the   station. 


'or  atbar  ouea  see  i 
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The  car  had  been  there  four  or  five  days, 
and  during  that  time  yarious  persona  had 
been  going  there  and  buying  cabbage  from 
a  salesman  therein.  Plaintiff,  with  his  team 
and  dray,  had  gone  to  the  car  to  get  some 
cabbage,  and,  in  company  with  the  salesman 
and  two  women,  was  Inside  the  car  busily 
engaged  in  sacking  the  cabbage  preparatory 
to  hauling  it  away.  At  either  end  of  said  un- 
loading track  were  other  cars  standing  there- 
on. While  plaintiff  was  thus  engaged  in  the 
car,  defendant  sent  two  cars  of  coal  in  upon 
said  tradt  at  the  north  end  thereof  by  means 
of  what  is  known  as  a  "flying  switch."  The 
speed  necessary  to  efFect  that  kind  of  a 
switch  gave  to  the  coal  cars  such  a  terrific 
momentum  that  they  struck  the  cars  ad- 
jacent to  the  car  plaintiff  was  in  with  great 
force,  and  violently  drove  them  against  the 
cabbage  car,  knocking  the  people  in  the  car 
down,  and,  according  to  plaintifTs  claim,  in- 
juring him. 

The  petition  set  forth  the  above  situation, 
and  charged  that,  without  signal  or  warning 
to  plaintiff,  the  defendant's  servants  and 
employ^  carelessly  and  negligently  ran  its 
cars  with  great  force  and  violence  against 
the  car  of  cabbage. 

A  trial  was  had,  which  resulted  in  a  ver^ 
diet  for  defendant,  and  plaintiff  has  appeal- 
ed, claiming  error  in  defendant's  instruction 
Na  3  in  reference  to  the  defense  of  contrib- 
utory negligence. 

According  to  plaintiff's  evidence,  be  had 
been  in  the  car  about  fifteen  minutes  before 
he  was  injured,  and  when  he  went  to  the 
car  be  did  not  see  or  hear  a  train  or  engine 
and  did  not  know  that  one  was  in  the  yard 
until  his  car  was  struck.  There  was  also 
evidence  in  plaintifTs  behalf  tending  to  show 
that  plaintiff  came  to  the  car  before  the 
train  arrived  in  the  yards.  PlaintifTs  other 
evidence  also  tended  to  show  that  a  flying 
switch  was  made,  that  the  cabbage  car  was 
violently  struck,  and  everybody  in  the  car 
knocked  down,  and  plaintiff  was  injured,  and 
that  no  warning  or  notice  was  given.  The 
fact  that  a  flying  switch  was  made  is  con- 
ceded. 

[1]  The  flying  switch  was  made  by  the  en- 
gine pulling  the  cars  after  it  until  they  ob- 
tained a  suflldent  momentum  to  allow  the 
engine  to  be  uncoupled  from  the  cars  and 
go  on  past  the  switch,  leaving  the  cars  to 
follow  after,  but  at  a  somewhat  less  speed, 
so  that  by  the  time  they  reached  the  switch 
it  would  take  the  cars  in  on  the  unloading 
track.  The  ground  was  level,  and,  to  make 
the  switch,  the  cars  had  to  have  considera- 
ble speed  so  that  their  momentum  would  take 
them  to  and  over  the  switch  and  onto  the 
track.  After  the  cars  had  obtained  their 
momentum  and  were  uncoupled  from  the  en- 
gine, the  only  way  they  could  be  controlled 
was  by  the  hand  brakes.  According  to  de- 
fendant's evidence  the  cars  got  beyond  the 
control  of  the  brakeman ;  they  could  not  hold 
them;    and  one  of  the  brakemen  says  the 


other  got  off  Just  before  tbeciash  came^  but 
he  did  not  hear  him  halloo  any  warning  and 
he  himself  did  not  giv«r  any  warning.  The 
other  brakeman  said  he  ran  along  on  tlie 
ground  hallooing  to  "look  out  below  there." 
It  is  manifest  that  the  cars  were  at  that 
time  coming  and  uncontrollable.  The  em- 
ploy^, then,  evidently  knew  that  there  were 
persons  in  the  car  when  they  made  the  flying 
switch ;  besides,  plaintiff's  wagon  on  the  side 
of  the  car  and  at  the  open  door  thereof 
would  indicate  that  some  one  was  inside.  To 
make  a  flying  switch  under  such  circum- 
stances would  very  likely  cause  the  cars  to 
get  beyond  control,  and,  "if  done  without 
full  warning  and  all  suitable  precautions," 
is  clearly  negligence.  2  Shearman  ft  Redf. 
on  Neg.  (6th  Ed.)  i  461 ;  Beach  on  Contrib. 
Neg.  (2d  Ed.)  I  217;  Kansas  Caty  Southern 
Ry.  CoT  V.  Moles,  121  Fed.  351,  68  C.  O.  A. 
29.  The  car  of  cabbage  had  been  placed 
where  it  was  for  the  purpose  of  being  un- 
loaded, and  the  defendant  knew,  or  at  least 
it  certainly  ought  to  have  known,  that  it  was 
being  unloaded  at  the  time,  and  therefore  it 
was  negligent  to  ba(^  cars  against  it  with- 
out special  notice  and  warning.  Gessley  v. 
Missouri  Paciflc  R.  Co.,  32  Mo.  App.  413: 
Lovell  V.  Kansas  City  Southern  Ry.  Ck>.,  121 
Mo.  App.  466,  97  8.  W.  193;  Hudgens  v.  St. 
Louis  &  San  Francisco  R.  Co.,  139  Mo.  App. 
44.  119  S.  W.  622 ;   12  Ann.  Cas.  119,  note. 

[2]  And  plaintiff,  while  engaged  in  unload- 
ing said  car,  although  not  permitted  to  close 
his  eyes  and  ears  to  what  came  within  the 
range  of  hia  senses,  could  nevertheless  give 
his  undivided  attention  to  his  work  and  be 
justified  in  assuming  that  the  railroad  com- 
pany would  not  molest  him  or  render  bis 
position  hazardous  without  such  notice  or 
warning.  Missouri,  O.  ft  G.  B.  Co.  v.  Col- 
lins, 47  OUL  761,  150  Pac.  142;  Gessley  v. 
Missouri  Paa  R.  Co.,  supra. 

[3]  Hence  the  question  of  plaintiff's  con- 
tributory negligence,  when  submitted  to  the 
jury,  must  be  so  presented  as  to  be  applica- 
ble to  the  situation  herein  shown.  Now,  with 
the  case  in  the  above  situation,  defendant's 
instruction  No.  8  told  the  jury  that,  if  plain- 
tiff went  to  the  car  when  be  knew,  or,  by 
the  exercise  of  ordinary  care,  might  have 
known,  that  the  car  to  which  be  Iiad  gone 
might  be  moved  by  switching  then  in  prog- 
ress, "then  it  was  the  duty  of  plaintiff  to 
exercise  sufilcient  care  to  guard  himself  from 
injury,"  etc.  This  was  error.  As  thus  used, 
sufilcient  care  to  guard  against  injury  would 
be  understood  to  mean  care  great  enough  to 
have  avoided  the  injury.  Roberts  v.  Pied- 
mont, 166  Mo.  App.  1,  9,  148  S.  W.  119.  It 
told  the  jury  plaintiff  must  exercise  enough 
care  to  have  prevented  the  injury  regardless 
of  defendant's  negligence.  Applegate  v.  Quin- 
cy,  Qmalia,  etc.,  B.,  252  Mo.  173,  199,  158  S. 
W.  376. 

[4]  What  acta  or  conduct  amount  to  con- 
tributory negligence  is  necessarily  governed 
by  the  clnmmstaBces  of  the  particular  case. 
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Tigrlor  T.  Mlssoail  Padflc  R.  Co.,  20  Mo. 
App.  330.  And  this  instruction  gave  the 
jury  a  wrong  standard  by  which  to  pass  on 
contributory  negligence  under  the  facts  of 
this  case.  If,  when  plaintiff  went  Into  the 
car,  he  had  no  reason  to  anticipate  that  the 
car  might  be  moved,  he  could  assume  that 
notice  would  be  given  if  it  was  to  be  moved, 
and,  under  those  circumstances,  he  would 
not  be  guilty  of  contributory  negligence  in 
not  being  constantly  on  the  lookout  He  was 
not  c<Mistantly  on  the  lookout,  or.  In  other 
words,  did  not  use  sufficient  care  to  prevent 
the  injury,  and  therefore  the  instruction 
was  tantamount  to  a  peremptory  instruction 
to  find  for  defendant  on  contributory  negli- 
gence. This  was  error.  Crawford  v.  Kan- 
sas City  Stockyards  Co.,  21fi  Mo.  3&4,  420, 
U4  S.  W.  1057;  Ridings  v.  Hannibal  &  St 
Joe  R.  Co.,  33  Mo.  App.  527. 

[t]  Furthermore,  the  instruction,  as  drawn, 
seems  to  assume  that  switching  was  going 
on  in  the  yards  at  the  time  plaintitF  went 
to  the  car,  and  submits  only  the  question  of 
whether  plaintiff  knew  or  should  have  known 
of  it  The  evidence  In  plaintiff's  behalf  Is 
that  tbe  train  did  not  arrive  at  the  yards 
until  after  be  Iiad  gone  into  the  car. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

It  Is  so  ordered.   All  concur. 


HOOPBS  V.  J.  F.  ROWLEY  CO.    (So.  12782.) 

(Kansas  CSty  Court  of  Appeals.     Miisouri. 

Jan.  28,  1918.) 

JuneicKNT  ®=3577(1) — CoNCLnsiTBirass— Rbb 
Adjudicata— Defattlt  Judomsnt. 
Where  plaintiff  failed  to  appear  to  prosecute 
hia  action,  the  coxirt  could  not  render  Judg- 
ment on  the  merits,  but  should  have  dismissed 
the  case,  so  that  its  judgment  for  defendant  wag 
a  nullity,  had  no  probative  value,  and  was  not 
res  adjudicata  of  tne  matted  set  up  in  the  peti- 
tion and  answer. 

Appeal  from  Circuit  Court,  Jackson  Cotm- 
ty;  Thomas  B.  Buckner,  Judge. 
"Not  to  be  offldally  published." 
Action  by  Oscar  E.  Hoopes  against  tbe  J.  F. 
Rowley  Company,  a  corporation.  From  an 
order  sustaining  plea  of  res  adjudicata, 
plaintiff  appeals.    Reversed  and  remanded. 

James  W.  Hawes,  of  Kansas  City,  for  ap- 
pellant. W.  B.  Dickinson,  of  Kansas  City, 
for  respondent 

BLAND,  J.  Ttiis  is  an  action  for  deceit 
The  petition  prays  for  damages  in  the  sum 
of  11,000  on  account  of  fraud  alleged  to  have 
been  perpetrated  by  defendant  in  a  transac- 
tion involving  the  sale  of  stock  by  defendant 
to  plaintiff.  In  its  answer  defendant  plead- 
ed res  adjudicata,  and,  the  court  having  sus- 
tained this  plea,  plaintiff  has  appealed. 

In  support  of  its  plea  of  res  adjudicata  de- 
fendant introduced  tbe  petition,  answer,  and 
Judgment  in  a  cause  previously  brought  in 


tbe  circuit  court  of  Jackson  county.  Mo.  The 
petition  in  tbe  last-mentioned  case  alleged 
substantially  the  same  facts  as  the  petition 
in  the  present  case,  except  that  instead  of 
the  former  asking  a  Judgment  for  damages 
in  the  sum  of  $1,000,  it  asked  that  the  con- 
tract for  the  sale  of  stock  be  rescinded,  and 
that  the  court  decree  a  return  of  the  thou- 
sand dollars  paid  for  tbe  stock.  The  answer 
in  the  former  case  was  a  general  denial,  the 
admission  of  the  sale  of  the  stock,  and  a 
specific  denial  that  defendant  ever  made  any 
fraudulent  representations  to  plaintiff  to  in- 
duce him  to  buy  the  stock.  It  asked  no  af- 
firmative relief.  The  Judgment  in  the  for- 
mer case  recited  that  the  plaintiff  failed  to 
appear  to  prosecute  his  cause,  and  the  court, 
after  hearing  the  evidence,  found  tbe  issues 
in  favor  of  tbe  defendant  and  adjudged 
that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendant  have  Judgment  for 
costs. 

Plaintiff  urges  that  under  the  circumstanc- 
es the  former  Judgment  was  not  res  adjudi- 
cata, and  we  believe  his  contention  to  be  well 
taken.  It  Is  held  in  Wright  v.  Salisbury,  46 
Mo.  26,  that  in  order  that  a  former  Judg- 
ment may  be  res  adjudicata,  it  must  have 
been  rendered  by  a  court  that  bad  Jurisdic- 
tion, and  that  a  decision,  to  be  a  bar,  must 
have  been  upon  the  merits,  and  the  matter 
set  out  must  have  been  determined.  Where 
plaintiff  fails  to  appear  to  prosecute  his  ac- 
tion the  court  cannot  render  a  Judgment  up- 
on the  merits,  but  must  dismiss  the  case. 
That  a  Judgment  on  the  merits  cannot  be  so 
rendered  Is  likewise  held  in  Clowser  t.  No- 
land,  72  Mo.  App.  Ice.  dt.  220-221;  Kelerher 
and  Little  v.  liendorscn,  203  Mo.  loc  dt  616, 
101  S.  W.  1083.  Tbe  matters  set  up  In  the 
petition  in  the  former  case  could  not  have 
been  determined.  The  court  had  Jurisdiction 
to  do  nothing  but  dismiss  tbe  case.  Tbe 
Judgment  was  a  nullity,  and  bad  no  probative 
value  whatever.  Tbe  former  Judgment  was 
not  res  adjudicata,  and  the  court  erred  in 
holding  that  It  was.  Wright  ▼.  Salisbury, 
supra. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded.  All  concur. 


BRDNK  T.  METROPOLITAN  ST.  RY.  CO. 
(No.  12698.) 

(Kansas  City   Court  of  Appeals.     MissourL 
Jan.  28, 1918.) 

1.  WxrnssSKS    «=al54  —  Competkwot— Tbsti- 

IfONY    AQAIMST   PEBSONS   SiNCE    DECEASED. 

In  passenger's  action  aKninst  street  railway 
company  for  injuries  in  assault  by  conductor. 
Who  had  died  before  suit  was  brought  the  pas- 
senger could  not  testify  as  to  tbe  transaction,  in 
view  of  Rev.  St  1909,  (  6354,  probibiting  one 
party  from  testifying  when  the  other  is  dead, 
since  if  one  party  is  a  corporation,  its  actual 
agent  in  the  transaction  is  regarded  as  the 
party. 
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2.  W1TNK88EB    «=»175— Competency— TEam- 

HONT  AOAIIVBT  PBBBONB  SINOB  DhCKASED. 

In  Buch  case,  the  mere  fact  that  passenxers 
who  saw  the  altercation  testified  for  the  rail- 
road did  not  render  plaintiff's  testimony  com- 
petent 

8.  Witnesses    <8!=»164  —  Competency— Tksti- 
mony  against  persons  since  deceased. 

In  such  case,  the  mere  fact  that  the  motor- 
man  was  on  the  car  did  not  render  plaintiff's 
testimony  competent,  when  he  took  no  part  in 
the  altercation. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Thomas  J.  Seehom,  Judge. 

Action  by  Tbomas  L.  Brunk  against  the 
Metropolitan  Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Clyde  Taylor,  Charles  A.  Stratton,  and 
Roscoe  P.  Conkling,  all  of  Kansas  City,  Mo., 
and  R.  J.  Higglns,  of  Kansas  City,  Kan.,  for 
appellant.  Milton  J.  Oldham  and  W.  W. 
Bryant,  both  of  Kansas  City,  Mo.,  for '  re- 
spondent 

ELLISON,  P.  J.  PlalntUTs  action  Is  for 
personal  Injuries  received  from  an  assault 
and  battery  by  one  of  defendant's  street  car 
conductors.  He  recovered  Judgment  in  the 
circuit  court.  Plaintiff  claims  that  he  board- 
ed one  of  defendant's  street  cars,  intending 
to  become  a  passenger  thereon,  and  that  he 
had  a  transfer  from  one  of  defendant's  cars 
on  another  line,  which  he  presented  to  the 
conductor,  who  took  it  and  tore  it  into  two 
pieces,  and  then  undertook  to  put  plaintlft 
off  the  car.  In  doing  so  he  assaulted  him 
with  his  flst  and  Inflicted  injury  upon  him. 
At  the  trial  plaintiff  was  introduced  as  a  wit- 
ness in  his  own  behalf,  when,  on  its  being 
shown  that  the  conductor  was  dead,  defend- 
ant objected  to  plaintiff  being  allowed  to  tes- 
tify as  to  what  occurred  between  him  and 
the  conductor.  The  objection  was  overruled, 
and  plaintiff  then  testified  to  all  that  he  and 
the  conductor  d4d  in  resference  to  his  attempt- 
ing to  ride  upon  the  transfer,  the  assault  and 
battery  following. 

[1]  The  statute  refuses  one  party  the  priv- 
ilege of  testifying  when  the  other  party  Is 
dead.  Section  6354,  R.  S.  1909.  In  the  in- 
stance of  a  corporation  being  the  other  party, 
the  agent  or  employ^  who  made  the  contract, 
or  transacted  the  business  for  it,  or  who, 
while  acting  in  the  scope  of  his  employment, 
committed  the  wrong,  is  taken  to  be  the  cor- 
poiabion,  and  if  he  Is  dead  at  the  time  of  the 
trial,  the  other  party  cannot  testify.  Wil- 
liams ▼.  Edwards,  94  Mo.  447,  7  S.  W.  429. 

[i]  It  his  been  que8tl<xied  whether  the 
statute  applied  in  actions  ex  delicto  (Drew  v. 
Railroad,  129  Ma  App.  459,  107  S.  W.  478), 
but  It  has  been  decided  by  the  St.  Louis 
Court  of  Appeals  that  it  did  (Leavea  v.  Rail- 
road, 171  Mo.  App.  24,  153  S.  W.  500),  and 
that  case  was  opiNroved  by  the  Supreme 
Court  In  an  opinion  by  Judge  Ralley  (Id.,  266 
Mo.  151,  181  S.  W.  7,  L.  R.  A.  19iaD,  810). 


That  case  finds  full  appMcatlon  to  the  facts 
in  this  case,  unless  prevented  by  the  follow- 
ing consideration:  It  was  admitted  that  paa^ 
sengers  were  in  the  car  and  observed  the  al- 
tercation. It  was  also  admitted  that  the  car 
was  in  charge  of  defendant's  servants,  the 
conductor  and  motorman.  But  the  motorman 
took  no  part  in  the  controversy.  The  fact 
that  passengers  were  present  ought  not  to 
prevent  the  application  of  the  disqualifying 
provisions  of  the  statute.  The  statute  is  di- 
rected towards  securing  equality  of  the  par- 
ties, as  such,  so  that  if  death  prevents  one 
from  giving  his  version  of  the  controversy, 
the  other  shall  not,  and  its  application  is  not 
arrested  by  the  fact  that  third  parties  have 
knowledge  of  the  controversy  and  may  be 
called  upon  to  testify. 

Nor  Is  the  application  of  the  statute  affect- 
ed by  the  fact  that  after  defendant's  objec- 
tion to  plaintiff's  competency  was  overruled. 
It  Introduced  several  passengers  who  testified 
in  its  behalf.  These  persons  could  not  fill 
the  place  of  the  conductor,  and  the  fact  re- 
mains that  one  party  had  the  benefit  of  his 
own  testimony  as  a  participant,  while  the 
other  party  was  deprived  of  a  like  benefit, 
equality  being  thereby  destroyed.  It  was  no 
special  advantage  that  defendant  could  call 
third  persons,  for  plaintiff  could  have  done 
the  same  thing.  To  say  that  when  third  per- 
sons observed  a  transaction  and  were  used  as 
witnesses  it  rendered  the  other  party  com- 
petent is.  In  effect,  saying  that  the  deceased 
could  not  have  explained  or  thrown  light  on 
the  subject,  or  his  testimony  been  of  any 
service  whatever. 

Plaintiff  has  cited  Oalvin  v.  Knights  of 
Mnthew,  169  Mo.  App.  490,  502,  512,  155  S. 
W.  45,  as  sustaining  his  competency.  The 
case  is  without  application.  Where  the  tes- 
timony of  a  deceased  party  is  taken  by  depo- 
sition, or  preserved  as  given  at  a  former 
trial,  the  other  party  may  testify,  for  in  sndi 
Instance  both  parties  have  been  heard  and 
equality  is  secure.  Coughlln  v.  Haeussler,  50 
Mo.  126.  What  was  said  in  the  Galvln  Case 
was  thought  to  fall  within  that  rule;  but, 
since  the  Oalvin  Case  is  wholly  unlike  the 
one  before  us,  we  are  not  called  upon,  at  this 
time,  to  say  whether  It  did  or  not.  In  this 
case  the  condnctor  in  his  lifetime  never  had 
an  oi)portunlty  in  which  to  testify  to  any 
part  of  his  version  of  the  difficulty  in  which 
he  is  charged  with  being  the  wrongdoer. 

[S]  Neither  do  we  think  the  circumstance 
that  the  motorman,  another  employ^  of  de- 
fendant, was  on  the  car  should  affect  the  ap- 
plication of  the  statute.  It  is  true  that 
where  two  agents  represent  a  party  In  a 
transaction  and  one  of  them  dies,  the  statute 
does  not  apply,  and  the  other  party  may  tes- 
tify, for  there  Is  one  left  alive  who,  with  the 
deceased,  made  the  contract  or  transacted 
the  business.  Fulkerson  v.  Thornton,  .68  Mo. 
468.     And  so,  by  analogy,  we  think  that  if 
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two  employes  of  a  pemn,  in  the  conne  of 
their  eguploymaat,  aaaanlt  and  beat  anotber, 
tbe  death  of  one  of  them  would  not  dlaqual- 
ttj  the  Injured  party,  for  hla  Joint  wronc- 
doer  may  testify  to  his  version  of  the  affair, 
and  thus  preserve  the  equality  required  by 
the  spirit  of  the  statute.  Bat  we  do  not 
think  this  wooM  apply  to  empioyte  who 
merely  may  hare  witnessed  the  wrong,  but 
who  had  no  part  in  it.  l^iey  are  not.  In  any 
sense,  the  other  party  to  the  transaction. 
They  are  not  engaged  in  the  scope  of  their 
employment  when  they  mer^  happen  to  ob- 
serve an  altercation  between  another  em- 
ploy6  and  the  injured  party.  In  this  case  it 
does  not  appear  that  the  motorman  had  any 
part  in  the  difficulty,  or  that  he  was  present 
We  must  presume  he  was  in  the  front  end  of 
the  car,  which  was  his  poat  of  duty. 

We  therefore  conclude  that  the  presence  4n 
the  car  of  passengers  and  the  nonpaitidpat- 
ing  motorman  does  not  prevent  the  applica- 
tion of  tbe  disqualifying  provisioa  of  the 
statute.  The  Judgment  wUl  therefore  be  re- 
versed ;  and,  as  plaintiff  may  be  able  to  make 
out  a  case  for  the  Jury  without  the  aid  of  his 
own  testimony,  we  will  remand  the  cause. 
All  concur. 


NEVINS  V.  COLEMAN  et  al.     (No.  12217.) 

(Kansas  City  Court  of  Appeals.     Miasonri. 
Jan.  28,  1918.) 

1.  COTTKTS     «=»231(31>-nJnBI80ICTIOW— COtJBT 

OF  Appkals— TiTi-a  to  ttxAiars:. 
In  an  action  in  two  counts  to  reform  a  col- 
lateral note  and  deed  of  trust;  and  for  damages 
accruing  to  the  grantor  by  the  grantee's  as- 
signment of  the  note  and  deed  of  trust,  where  it 
clearly  appears  that  ttie  title  to  real  estate 
cannot  be  affected  and  is  not  involved,  since 
it  has  already  passed,  by  foreclosure,  to  other 
parties,  and  cannot  be  distarbed  by  any  Judg- 
ment, the  Court  of  Appeals  has  jurisdiction. 

2.  Bn.U    AND  NOTKS   «s»350  —   AsaiONHKNT 

AjTBjt  Matubitt— Notice  or  Equities. 
Tbe  assignee  of  a  note  after  maturity  took 
it  with  notice  of  equities  existing  between  the 
parties. 

8.  JuDoimfT  «=>7S6  —  Bis  AracDioAiA  — 
Pabtibs  Bouno  —  Mjstakjc  in  Note  ajid 
Deed  of  Tbust. 
Foreclosure  of  deed  of  trust  in  favor  of 
the  grantee's  assignee  before  maturity  was  aot 
res  adjudicata,  in  tbe  grantor's  suit  against 
the  grantee  for  reformation  and  damages,  of  the 
issue  whether  the  note  and  deed  should  be  re- 
formed for  mistake  in  omission  of  an  agree- 
ment that  tltey  should  be  void  if  another  deed  <4 
trust  was  not  foreclosed  by  a  certain  date,  since 
the  former  Judgment  did  not  necessarily  decide 
as  between  grantor  and  grantee  that  the  note 
and  deed  as  drawn  correctly  set  forth  their 
terms  as  contemplated. 

4.  JcDavxNT  4=»739— Res  Adjudicata— Is- 
sues NOT  DetebhinablIs  in  Fobmbb  Ac- 
tion. 
No  relief  that  eithv  the  maker  aad  gran- 
tor of  a  note  and  deed  of  trust  or  his  payee 
and  grantee  might  have  asked  against  the  oth- 
er would  have  been  responsive  to  bill  to  fore- 
dose  by  the  assignee  of  the  note  and  deed  of 
trust 


5.  JuBOiOENT  ^jaeOd  —  Baa  AnjUDioiffA  — 
Nbckbsitt  vob  AnvKBBABY  Pabties. 
Where  parties  as  to  whom  an  estoppel  by 
prior  judgment  is  claimed  were  not  antagonis- 
tic to,  nor  adversaries  of,  each  other  in  the  pri- 
or snit  a  condition  necessary  to  the  mainte- 
nance of  the  defense  of  res  adjudicata  is  want- 
ing. 

6w  JtJDOMENT  «=»715(1)— Res  Adjitdicata— 
Uncebtaintt  as  to  Question  or  Pact. 
Whea  a  former  judgment  is  relied  on  as 
res  adjudicata  of  an  issue  of  fact  in  a  sub- 
sequent suit,  there  must  be  no  uncertainty  as 
to  whether  the  former  judgment  was  based 
on  the  establishment  of  that  precise  question 
of  fact 

7.  Rbvobication    <Sr    Inbtbumkntb    ^=328  — 
NOTS  AND  Deed  or  Tbust  —  EhrrECT  of 

FOBECLOSUBK. 

A  note  and  deed  of  trust  after  forecloBure 
by  tbe  assignee  may  be  reformed  at  instance  of 
maker  and  grantor  as  to  the  payee  and  gran- 
tee from  the  date  of  reformation. 

Appeal  from  Circuit  Court,  Bo<nie  County ; 
D.  H.  Harris,  Judge. 

Action  by  Samuel  W.  Nevlns  against  Jotin 
W.  Coleman  and  D.  O.  Bayless.  From  Jndg- 
■lent  for  defendants,  plaintiff  appeals.  Judg- 
ment reversed  and  cause  remanded,  with  di- 
rections to  «iter  up  Judgment  for  plaintiff 
on  the  first  connt  of  the  petltiOD,  and  to 
award  new  trial  of  the  case  on  the  second. 

Wnley  &  Sapp,  of  Columbia,  for  appellant. 
McBaine  &  dark,  of  Columbia,  for  respond- 
ents. 

TRIMBLE,  J.  Plaintiff  bought  a  house 
and  lot  of  the  defendant  Coleman,  paying  a 
large  part  of  the  purchase  price  by  transfer- 
ring to  Ooleman,  without  recourse,  a  note 
and  deed  of  trust  for  |2,018,  due  November 
16,  1913,  given  by  other  parties  on  property 
already  incumbered.  As  collateral  security 
for  the  payment  of  same  note  he  gave  Cole- 
man bis  own  note  fo^  $500,  due  December 
16,  1818,  secured  by  a  second  deed  of  trust 
upon  a  small  piece  at  property.  On  Novem- 
ber 16,  1018,  Coleman  assigned  both  notes 
to  one  0<»d(Mi,  who,  in  the  year  1816,  fore- 
closed the  $2,018  deed  of  trust,  and,  not 
obtaining  anything  like  the  full  amount  of 
the  debt  also  foredosed  said  $600  deed  of 
trust,  but  obtained  only  a  small  sum  on  it, 
and  Uiereupon,  under  execution  on  his  defi- 
ciency Judgment,  sold  ottaar  property  of  de- 
fendant 

The  real  <AJect  and  ulttanate  purpose  of 
this  action  is  to  recover  damages  of  the  de- 
fendant Cdeman  for  the  alleged  wrongful 
negotiation  of  said  $500  note  to  Oordon,  It 
being  plaintiff's  contention  that  said  collat- 
eral note  and  deed  of  trust  were  given  on 
condition  that  they  were  to  be  void  if  the 
$2,018  deed  of  trust  was  not  foreclosed  by 
December  15,  1913,  but  that  said  provision 
was,  by  mistake,  left  out  of  said  collateral 
note  and  deed  of  trust,  and  that,  by  assign- 
ing same  to  Gordon  without  notifying  blm  of 
said  condition,  plaintiff  was  greatly  dam- 
aged. 
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The  petition  la  In  two  coonts.  The  first 
seeks,  In  equity,  to  feform  the  collateral 
note  and  deed  of  trust  on  the  ground  of  mis- 
take in  omitting  therefrom  the  alleged  agree- 
ment that  they  should  be  void  if  the  other 
deed  of  trust  was  not  foreclosed  by  the  date 
last  above  mentioned.  The  second  count  is 
for  damages  accruing  to  plaintiff  by  reason 
of  Coleman's  assignment  to  Gordon  without 
telling  him  of  the  condition  therein,  whidi, 
by  reason  of  the  mistake  then  existing  in 
said  note  and  deed  of  trust,  did  not  appear 
on  their  face  and  was  not  otherwise  disclos- 
ed to  Gordon.  Defendant  Bayless  was  made 
a  party  because  he  was  the  trustee  in  said 
deed  of  trust 

Coleman's  answer  to  the  first  count  after  a 
general  denial  was  a  plea  of  res  adjudicata ; 
that  Gordon  had  theretofore  brought  a  suit 
it)  the  circuit  court  against  plaintiff  to  fore- 
close said  collateral  deed  of  trust  In  which 
the  question  of  reformation  was  litigated, 
and  in  which  it  was  decreed  that  the  note 
and  deed  of  trust  should  not  be  reformed, 
since  they  were,  according  to  the  intention  of 
the  parties,  unrestricted  collateral  security 
for  the  $2,018  note;  and  that  the  said  col- 
lateral note  and  deed  of  trust,  as  drawn, 
truly  and  correctly  set  forth  the  agreement 
of  the  parties.  The  answer  to  the  second 
count  was  a  general  denial. 

Plalntier*s  reply  set  up  that  defendant 
Ooleman  was  not  a  party  plaintiff  to  the  suit 
of  Gordon  t.  Nevins,  "but  on  the  contrary 
defended  the  same  and  employed  attorneys 
for  the  defense  of  the  same  in  behalf  of  this 
plaintiff;  that  said  John  W.  Coleman  was. 
not  adversary  to  this  plaintiff  under  the  is- 
sues in  said  case ;"  that  the  decision  was  for 
Gordon  because  he  was  a  purchaser  without 
notice. 

The  caiM  was  submitted  to  the  court,  the 
record  on  this  feature  reading  that  "this 
cause  being  called  for  trial,  and  this  being 
an  action  In  equity,  all  and  singular  the  mat- 
ters and  Issues  herein  are  submitted  to  the 
court."  On  the  first  count,  the  court  found 
that  said  collateral  deed  of  trust  did  not 
state  the  true  agreement  as  entered  Into  be- 
tween the  partlerib  and  that  the  same  waa 
written  under  a  uotual  mistaJte  of  fact  aa 
alleged  in  the  first  count,  but  that  the  issues 
therein  raised  had  been  adjudicated  In  the 
former  suit  of  Gordon  t.  Nevlns  tried  at  the 
April,  1914,  term  of  said  court,  and  for  that 
reason  rendered  Judgment  for  defendant  on 
said  count  nie  court  found  that  the  same 
issues  were  involved  in  the  second  count,  and 
that  the  basis  of  said  second  count  was  the 
restrictive  agreement  sought  to  be  establish- 
ed in  tEfe  first,  and  thereupon  rendered  Judg- 
ment for  the  defendant  on  the  second  count 
for  the  same  reason. 

[1]  Although  It  is  not  a  contested  matter 
In  the  case,  yet  it  may  be  well  to  observe 
that  while  reformation  of  a  deed  of  trust  on 
real  estate  is  sought  In  the  first  count,  yet 


It  clearly  appears  on  the  face  of  the  entive 
proceeding  that  the  title  to  real  estate  can- 
not be  affected  and  is  not  involved,  since  it 
has  already  passed,  by  foreclosure,  to  other 
parties,  and  cannot  lie  disturbed  by  any 
Judgment  herein.  In  fact  no  attempt  is 
made  to  affect  the  title,  the  reformation 
sought  being  only  as  between  plaintiff  and 
Coleman  to  establish  the  agreement  in  order 
that  the  former  may  sue  to  recover  damages 
for  the  latter's  alleged  wrongful  assignment 
withoni)  being  confronted  with  a  written 
agreement  directly  contrary  to  plaintiff's 
claim.  There  is  therefore  nothing  In  the 
case  to  affeA  our  Jurisdiction.  Schultz  t. 
Tatum,  96  Mo.  186,  9  S.  W.  633;  Hardwlcke 
▼.  Barnes,  258  Mo.  6,  161  S.  W.  744 ;  Heman 
V.  Wade,  141  Mo.  898,  601,  43  S.  W.  162; 
Dubowsky  v.  BlnggeU,  258  Mo.  197,  167  S. 
W.  999;  Vandergrif  v.  Brock,  158  Mo.  681, 
69  S.  W.  979. 

[2,  S]  Did  the  lasue  Involved  in  the  first 
ooimt  become  res  adjudicata,  as  between 
Nevlns  and  Coleman,  by  reason  of  the  Judg- 
ment in  the  suit  of  Gordon  v.  Nevlns?  Upon 
being  sued  by  Gordon,  Nevlns  notified  Cole- 
man that  should  he  (Nevlns)  be  defeated  in 
that  suit  he  would  hold  Coleman  UaUe,  and 
thereupon  Coleman  paid  lialf  of  the  lawyer 
expense  In  defending  said  suit,  and  assisted 
Nevlns  in  his  defense  by  testifying  in  the 
'case,  but  he  was  not  a  party  to  the  record. 
Nevlns  defended  la  that  suit  on  the  ground 
that  the  agreement  was  that  the  collateral 
note  and  deed  of  trust  were  to  be  void  if  the 
other  deed  of  trust  was  not  foreclosed  by 
December  15,  1913,  and  that  Gordon  was  ful- 
ly Informed  of  this  fact  when  he  took  the 
notes  as  assignee.  And  Coleman,  testifying 
as  a  witness  for  Nevins,  swore  that  sadr 
was  the  agreement  between  him  and  Nevins 
at  the  time  the  collateral  note  was  given, 
and  he  further  testified  that  he  told  Gordon 
of  such  fact  when  he  assigned  the  notes  to 
Gordon.  The  Judgment,  however,  in  Gordon 
V.  Nevlns  was  in  favor  of  Gordon.  It  recites 
the  glvihg  of  said  $500  note  and  deed  of 
trust  as  collateral  security  for  the  amount 
represented  by  the  $2,018  note,  and  author- 
ized and  directed  the  foreclosure  thereof, 
without  making  any  mmtlon  of  the  condi- 
tion by  which  It  was  claimed  the  note  and 
deed  of  tmst  were  void.  The  Judgment  Is 
worded  as  if  no  defense  based  thereon  had 
been  raised.  We  say  this  because,  in  the 
case  at  bar,  it  Is  claimed  on  plaintiff's  side 
tliat  the  Judgment  in  Gordon  v.  Nevlns  was 
In  Gordon's  favor  because  he  was  a  par- 
chaser  without  notice,  while  on  the  defend- 
ant Coleman's  side  It  is  contended  that  the 
Judgment  was  in  Gordon's  favor  because  the 
court  in  ttiat  case  found  that,  in  iwint  of 
fact,  the  note  and  deed  of  trust,  as  drawn, 
set  forth  the  true  agreement  We  do  not 
think  this  last-mentioned  claim  ia  shown  by 
the  Gordon  Judgment  Nor  do  we  agree  with 
defendant  Coleman's  claim  that  Gordon  was 
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not  in  a  position  to  invoke  tbe  benefit  of  a 
want  <a  notice.  He  was,  it  is  trne,  tbe  as- 
signee of  the  |2,018  note  after  its  maturity, 
and  therefore  tocdi  it  with  notice  of  any 
equities  tbat  might  have  existed  between  tbe 
parties  to  tbat  note,  bat  the  $900  coUateral 
note  was  assigned  to  him  before  its  maturity, 
and  it  is  only  this  note  that  is  in  question. 
Hence  we  cannot  say  tbat  tbe  judgment  in 
Gordon  v.  NsTlns  necessarily  decided  tbat,  in 
point  of  tact,  the  note  and  deed  of  trust,  as 
drawn,  correctly  set  forth  theix  terms.  In- 
deed, since  both  of  tbe  original  parties  (pay- 
or and  payee)  to  the  $500  note  were  agreeing, 
in  the  Oordon-Nevins  suit,  as  to  the  existence 
l)etween  them  of  tbe  agreement  rendering  tbe 
note  and  deed  of  trust  void  if  the  other  deed 
was  not  foreclosed  by  December  IS,  1913,  it 
is  almort  certain  that  tbe  judgment  was  in 
Gordon's  favor,  because  the  ^onent  neces- 
sary to  complete  the  defense,  namely  notice 
to  Gordon,  was  not  established.  It  was  not 
necessary  for  Gordon  to  afflrmatively  Invoke 
want  of  notice,  since  notice  was  brought  in- 
to tbe  case  as  a  necessary  element  of  the  de- 
fense. What  was  tbe  cause  of  action  or  the 
question  at  issue  in  tbat  suit?  It  was  tbe 
question  of  Gordtm's  right  to  enforce  fore- 
closare  of  tbe  deed  of  trust  and  to  be  paid 
tbe  amount  of  said  note.  If  be  had  no  no- 
tice of  any  defect  therein,  then,  as  between 
him  and  NevlDS,  snch  defect  was  as  if  it  bad 
never  been,  and  therefor^  tbe  decree  in 
Gordon  v.  Nevlns  directed  foreclosure  with- 
out alluding  to  any  restrictive  agreement 
and  as  if  no  defense  in  reference  thereto  had 
been  made.  In  legal  theory  and  eftect  the 
restrictive  and  voiding  agreement  did  not  ex- 
ist as  to  Gordon,  and  this  is  all  that  was  ad- 
judicated by  tbat  decree.  In  the  case  at  bar, 
the  cause  of  action  was  tbe  right  of  Nevlns 
to  have  damages  of  Coleman  for  putting  it 
out  of  Nevlns'  power  to  obtain  the  benefit 
of  tbe  violated  agreement,  and  tbe  issue  is 
whether  or  not  the  alleged  restrictive  and 
voiding  agreement  existed  as  between  Nevlns 
and  Coleman.  In  other  words,  whetbor  such 
an  agreement  existed  as  to  Gordon,  in  a  suit 
for  the  enforcement  of  bis  right,  was  one 
tiling,  but  whether  It  existed  as  to  Nevlns,  in 
a  suit  by  him  against  Coleman,  is  quite  an- 
other thing. 

[4]  Again,  Coleman  by  common  Interest  and 
active  participation  in  the  Gordon  suit  was 
on  the  same  side  as  Nevlns  was,  though  not 
a  party  to  the  record.  As  stated,  both  Nevlns 
and  Coleman  agreed  in  tbe  Gordon  suit  that 
tbe  restrictive  and  voiding  agreement  did 
exist  as  a  fact,  so  tbat  there  was  no  room  for 
tbe  adjudication  of  any  issue  as  between 
them  even  if  Coleman  bad  been  a  formal 
party  to  tbe  record  and  a  codefendant  with 
Nevlns.  If  be  bad  been,  and  tbe  two  bad 
liled  separate  answers,  separate  relief,  as 
between  eadi  other,  could  not  have  been 
asked  or  granted.  No  relief  tbat  either  might 
have  aaked  against  tbe  other  would  b&ve 


been  reapondve  to  Gn^on's  MIL  Fultoti  t. 
Fisher,  2S9  Mo.  116,  130,  148  S.  W.  438; 
Wolz  v.  Venard,  263  Ma  67,  86,  161  S.  W. 
760.  Besides,  any  request  on  Nevin's  part 
for  relief  against  Coleman  would  have  been 
Inconsistoit  with  his  and  Coleman's  claim 
tbat  Gordon  bad  notice;  while  any  request 
<m  Coleman's  part  for  relief  against  Nevlns 
would  have  been  inconsistent  with  his  testi- 
mony that  tbe  restrictive  agre^nent  did,  in 
point  of  fact,  exist  Tbe  matters  Involved  in 
tbe  Gordon  suit  were  different  from  those 
in  tbe  case  at  bar.  Coleman  bad  indorsed 
tbe  1000  note,  as  well  as  tbe  other,  to  Gor- 
don wlthont  reconrse.  Tbe  only  liability 
Coleman  was  exposed  to  was  liability  to  Nev- 
lns for  failing  to  tell  Gordon  of  the  agree- 
ment, so  tbat  his  response  to  Nevin's  notice 
by  participating  in  the  defense  of  Gordon's 
suit  was  solely  on  the  theory  that  the  limit- 
ing agreement  did  exist  in  fact,  but  tbat 
he  iiad  told  Gordon  of  It  So  tbat  there  was 
no  room  in  tbe  Gordon  suit  for  an  adjudica- 
tion of  the  issue  as  between  Nevlns  and  Cole- 
man, and  they  were  not  nor  oonld  they  have 
been,  in  any  sense  adversaries  in  that  suit. 

[S]  Since  they  were  not  antagonistic  to 
nor  adversaries  of  each  other  in  that  suit, 
one  of  the  conditions  necessary  to  the  main- 
tenance of  the  defense  of  res  adjodicata  was 
wanting.  23  Cyc.  127B ;  Peters  v.  City  of  St 
Louis,  226  Mo.  62,  75,  76,  125  S.  W.  1134,  21 
Ann.  Cas.  1069 ;  City  of  Springfield  v.  Plum- 
mer,  80  Mo.  App.  615,  680 ;  Souther  Iron  Co. 
V.  Woodruff  Bealty  Co.,  175  Mo.  App.  246, 
168  S.  W.  60;   15  R.  O.  L.  1013. 

[6]  The  judgment  in  Gordon  v.  Nevlns  was 
not  necessarily  based  on  the  court's  finding 
that,  in  point  of  tact,  the  fSOO  note  was 
Umited  coUateral.  Indeed,  as  heretofore  stat- 
ed, the  indications  and  Inferences  are  all  the 
other  way,  and  there  is  nothing  in  tbe  case 
at  bar  to  show  that  said  judgment  was  rested 
upon  that  ground.  Wben  a  former  judgment 
is  relied  upon  as  res  adjudlcata  of  a  fttct  in 
a  subsequent  suit,  there  mast  be  no  uncer- 
tainty as  to  whether  tbe  former  judgment 
was  based  upon  the  establishment  of  tbat 
precise  question  of  fact,  else  it  will  not  be 
res  adjudlcata  of  such  fact.  Russell  v.  Place, 
84  U.  S.  606,  608,  24  li.  Ed.  214;  Frltscfa, 
etc..  Machine  Ca  v.  Goodwin  Manufacturing 
Co.,  100  Mo.  App.  414,  74  S.  W.  136;  New 
Orleans  v.  Citizens'  Bank,  107  U.  S.  371,  308, 
17  Sup.  Ct  905,  42  L.  Ed.  202. 

[7]  For  these  reasons  we  do  not  think  the 
judgment  in  Gordon  v.  Nevlns  can  be  re- 
garded as  res  adjudlcata  of  tke  issue  here. 
Nor  does  the  fact  that  tbe  note  and  deed  of 
trust  have  been  foreclosed  as  valid  instru- 
ments affect  plaintiff's  right  to  establish  tbe 
true  agreement  as  against  Coleman.  If  the 
object  of  the  first  count  can  be  strictly  called 
reformation  of  these  instruments,  still  ref- 
ormation after  foreclosure  is  not  unknown  te 
the  law.  34  Cyc.  1000.  It  could  still  be  re- 
formed as  to  Coleman  from  the  date  of  the 
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refoTmatlon  without  dashing  In  any  way 
with  its  terins  and  legal  effect  before  that. 
Chapman  t.  Fields,  70  Ala.  403. 

It  is  manifest  that  the  Judgment  for  de- 
fendant in  the  second  count  was  rendered 
solely  because  of  the  holding  as  to  res  ad- 
Jndicata  in  the  first  In  the  case  as  pleaded, 
the  cause  of  action  in  the  second  count  was 
made  dependent  upon  plaintiffs  success  in 
the  first  For  it  is  clear  upon  the  face  of 
the  pleading  in  the  second  count  that  plain- 
tiff was  In  no  position  to  assert  that  a  wrong 
had  been  done  him  by  the  assignment  until 
he  had  first  established,  in  the  proper  man- 
ner, that  the  collateral  note  and  deed  of 
trust  were  in  reality  given  upon  the  condi- 
tion sought  to  be  established  by  the  first 
connt.  Therefore,  even  if  the  question  of  res 
adjudicata  were  decisive  of  the  first  count, 
still  the  court  could  not  have  rendered  judg- 
ment for  plaintiff  in  the  second  count  on  the 
theory  (now  argued  by  plaintiff)  that  no  plea 
of  res  adjudicata  was  Sled  in  that  count 

It  is  urged  by  defendant  that  the  evidence 
is  not  sufficient  to  establish  the  agreement 
and  the  mistake  by  which  it  was  omitted, 
and  that  the  Judgment  for  defendant  on  the 
first  count  can  be  upheld  on  that  ground.  We 
do  not  think  so.  The  evidence  of  Nevins  in 
this  case  is  corroborated  by  the  notary  who 
drew  the  note  and  deed  of  trust,  and  Is  c<»- 
flrmed  by  the  deposition  of  Coleman  in  the 
Gordon  suit,  which  was  offered  herein  as  an 
admission  against  him.  This  shows,  as  the 
court  found,  that  the  agreement  was,  in  fact, 
made;  and  there  is  satBcient  evidence  to 
show  it  was  left  oat  by  mistake. 

As  to  the  first  count,  the  court  found  the 
tact  therein  sought  to  be  established,  but 
erroneously  held  that  plaintiff  could  not 
have  Judgment  thereon  because  it  had  been 
adjudicated  otherwise.  The  court  having 
found  the  fact  in  favor  of  plaintiff,  and  upon 
sufficient  evidence,  but  denied  recovery  on 
said  first  count  apon  an  erroneous  theory 
of  law,  it  follows  that  plaintiff  is  entitled  to 
a  Judgment  on  the  first  count,  and  that  a 
new  trial  should  be  had  as  to  the.  second. 

It  is  accordingly  directed  that  the  Judg< 
ment  be  reversed  as  to  both  counts  and  the 
cause  remanded,  with  directions  to  enter  up 
Judgment  for  plaintiff  on  the  first  connt  and 
to  award  a  new  trial  of  the  case  on  the  sec- 
ond.   All  concur. 


OARNBR  V.  NEW  JERSEY  FIDBLITT  & 
PLATE  GLASS  INS.  CO.    (No.  1251&) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  28,  1918.) 

I.  Insubanck  €=»668(10)— Bubgi^bt  Insub- 

ANCE— PKOOF  of  Loss — SUFFICIENCT. 

The  question  whether  loss  was  sustained 
by  burglary,  theft,  or  larceny  heU  a  question 
for  the  Jury. 


Z  EVIDBROE  «»6aQK^  — WElaBT  ARO    SUFFI- 

ciBNcr—painxB. 
In  civil  cases  involving  charges  of  crime, 
the  rights  of  the  parties  are  to  be  determined  by 
the  triers  of  fact  according  to  the  prepoDder- 
auce  of  the  evidence,  and  not  by  tiia  rules  appli- 
cable to  criminal  cases. 
8.  Insubanci    <g=»665(4)— Botglast    Inscb- 

ANCE  —  PbOOF     of     Lobs  —  ClBOrMBTAWTIAL 
BJVIDBHCB. 

A  provision  in  a  policy,  reauiring  insured  to 

"produce  direct  and  affirmative  evidence  that 
loss  of  articles  for  which  claim  is  made  was  due 
to  commission  of  a  burglary,  theft,  or  larceny, 
the  disappearance  of  said  arttales  not  to  be 
deemed  such  evidence,"  does  not  preclude  recov- 
ery, though  the  evidence  of  loss  is  circumstan- 
tial; such  provision  simply  requiring  stronger 
evidence,  whether  direct  or  drcumstanthil,  than 
the  mere  fact  of  disappearance  of  articles. 

4.  INBUBANOD  ^S>642(1)  — BUBOi:.ABT     POUCT 

— OONSTBUOnOS— "DiBKCT  EVIDENCE."' 

While  according  to  the  strict  .technical 
definition  "direct  evidence"  means  evidence 
which  in  the  first  instanoe  applies  directly  to 
the  factum  probandum,  or  which  immediately 
points  to  a  question  at  issue,  or  is  evidence  of 
the  precise  fact  in  Issue  and  on  trial  by  wit- 
nesses who  can  testify  that  they  saw  the  acts 
done  or  heard  the  words  spoken  which  constitut- 
ed the  precise  fact  to  be  proved,  the  term  need 
not  be  given  its  strict  technical  meaning  when 
used  in  a  policy  for  burglary  insurance  (citing 
Words  and  Phrases,  Direct  Evidence). 
6.  IsrsuBAHOB  «S9146(2)— 'BCTatAKT  Posaox— 

CONSTBUCTION. 

The  meaning  of  a  clause  in  a  burglary  pol- 
icy requiring  direct  and  affirmative  evidence  of 
loss  is  to  be  determined  by  the  intention  of  the 
parties  as  expressed  in  the  (policy,  considering 
the  subject-matter,  character,  ana  purpose  of 
the  contract. 
6.  Trial    «=>203C1)— Instbttotions— Iwclud- 

INO   OOITJECTOBAI.  MaTTBB. 

Failure  to  include  mere  conjectural  matter 
in  an  instruction  is  not  error. 

Appeal  from  Circuit  Ck>urt,  Jackson  Coun- 
ty;  Clarence  A.  Burney,  Judge. 

"Not  to  be  officially  published." 

Action  by  Trigg  Gamer  against  the  New 
Jersey  Fidelity  &  Plate  Glass  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Yates  &  Goble,  of  Kansas  City,  for  appel- 
lant Robinson  A  Goodrich  and  James  M. 
Johnson,  all  of  Kansas  City,  for  reqtondent. 

TRIMBLE,  J.  This  action  is  on  a  policy 
of  burglary  Insurance  wherein  defmdant  in- 
sured plaintiff  "against  direct  loss  by  bur- 
glary, theft,  or  larceny"  of  certain  personal 
pnqierty.  Including  Jewelry  and  precious 
stones,  while  contained  In  plaintiff's  resi- 
dence. A  clause  In  the  policy  required  in- 
suied  to  "produce  direct  and  affirmative  evi- 
dence that  the  loss  of  the  articles  for  which 
daim  is  made  was  due  to  the  commission  of 
a  burglary,  theft,  or  larceny;  the  disappear- 
ance of  said  articles  not  to  be  deemed  such 
evidence."  The  defense  raised  is  based  upon 
this  provision,  the  contention  being  that,  un- 
der it,  plaintiff  could  not  prove  by  circum- 
stantial evidence  that  the  loss  was  caused 
by  burglary,  theft,  or  larceny.  A  further 
contention  seems  to  be  made,  or  at  least  is 
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Impliedly  raised,  that  even  if  tbe  loss  con 
be  proved  by  drcumstantlal  evidence,  tbe 
same  waa  not  anffictent  to  astabHsb  the  loaa 
by  burglary,  theft,  or  larceny.  This  can 
only  be  interpreted  to  mean  that  tbe  evi- 
dence in  this  dvll  case  must  be  of  such  a 
character  as  to  establish  the  burglary,  theft, 
or  larceny  beyond  a  reasonable  doubt  as  In 
a  criminal  case  In  the  prosecution  ot  the 
alleged  perpetrator  of  tbe  crime.  Aside 
from  these  matters,  defandant's  answer  ad- 
mits all  the  coostltutiTe  facts  of  the  alleged 
cause  of  action,  and  no  other  matters  or 
Issues  were  raised  In  opposition  thereto. 

The  household  at  plaintlfTs  residence  con- 
sisted of  himself  and  wife  and  two  servants, 
ooe  a  white  maid  and  tbe  other  a  negro 
man,  who,  In  addition  to  bla  other  duties,  act- 
ed as  the  family  chauffeur.  The  Jewelry  In 
question,  consisting  of  precious  stones  of  con- 
^dderable  value,  were  kept  In  a  safety  deposit 
box,  but,  as  plaintlfTs  wife  bad  decided  to 
visit  relatives  living  at  a  distance,  she  and 
her  husband,  on  tbe  day  preceding  her  in- 
tended departure,  went  to  the  safety  deposit 
vault  and  selected  those  Mrs.  Garner  would 
take  with  her.  The  Jewelry  was  placed  In 
a  chamois  bag,  which  In  turn  was  placed  in 
the  wife's  hand  bag  and  taken  home,  and 
tbe  chamois  bag  containing  tbe  Jewelry  was 
by  her  placed  on  a  shelf,  in  tbe  closet  of  her 
bedroom  on  the  second  floor,  and  covered 
with  some  folded  garments.  This  was  In 
tbe  forenoon.  In  the  afternoon,  tbe  wife 
went  to  a  social  function,  and  did  not  return 
untU  about  6  o'clock.  While  she  was  away 
the  two  servants  were  at  tbe  home  at  work 
until  about  3:30  p.  m.  when  the  man  was 
called  by  telephone  to  bring  the  automobile 
down  town  and  take  plaintiff  home.  After 
the  chauffeur  left  the  house,  the  maid  also 
left,  going  to  a  grocery  store  to  make  some 
porcfaases.  She  was  not  at  home  when 
plaintiff  and  the  chauffeur  arrived,  shortly 
after  5  o'clock. 

When  plaintiff  and  the  chauffeur  drove 
upon  the  premises  they  observed  a  strange 
man  coming  out  on  the  driveway,  who  ap- 
peared to  be  surprised  and  somewhat  discon- 
certed at  seeing  them,  and  who,  looking  at 
them  attentively,  walked  rapidly  away.  A. 
witness,  who  was  on  the  premises  near  by, 
testified  that  the  strange  man  had  come  upon 
the  premises  that  afternoon,  and  bad  gone 
first  to  tbe  garage  door,  then  to  the  base- 
ment of  the  bouse,  and  then  to  the  kitchen 
door,  through  which  he  entered  into  the 
house.  After  remaining  inside  for  half  an 
hour  be  reappeared  at  the  same  door  and  left 
tbe  premises  by  the  driveway.  Plaintiff  and 
the  chauffeur  foimd  the  kitchen  door  un- 
locked. 

The  loss  of  the  Jewels  was  not  discovered 
until  about  9:30  that  night.  PlalntifF  and 
his  wife  had  retired,  but,  on  remembering  tbe 
Jewels,  the  wife  wjent  to  the  closet  and  found 
the  chamois  bag  and  hand  bag  were  there, 
but  the  Jewels  were  gone.  The  closet  was 
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dlaarranged  and  "musaed  up,"  shovrisg  that 
some  one  had  made  a  hurried  search  through 
It 

[1]  Unless  the  two  contentions  made  by 
defendant  as  hereinabove  stated  are  valid 
and  tenable^  the  foregoing  facts  are  amply 
raffident  to  Justify  the  eubmlsslon  to  the 
Jury  of  the  question  of  whether  the  lose  was 
sustained  by  burglary,  theft,  or  larceny. 
Hombeck  v.  Southwestern  Ins.  Co.,  195  8. 
W.  1064;  Kansas  City,  etc.,  Auto  Co.  v.  Old 
Colony  Ins.  Co.,  187  Mo.  App.  514,  174  S.  W. 
163;  Colley  v.  National  live  Stock  Ins.  Co., 
185  Ma  Appw  616,  171  S.  W.  663;  Stich  v. 
Fidelity,  etc.,  Co.,  169  N.  Y.  Supp.  712. 

[1]  It  is  well  established  that  tn  civil  cas- 
es Involving  charges  of  crime  tbe  rights  of 
tbe  parties  are  to  be  determined  by  the  tri- 
ers of  fact  according  to  the  preponderance 
of  the  evldoice,  and  not  by  the  rule  in  crim- 
inal cases,  which  requires  evidence  estab- 
lishing the  giiilt  of  the  accused  beyond  a  rea- 
sonable doubt.  Edwards  v.  Knapp,  97  Mo. 
432,  439,  10  S.  W.  54;  State  ex  reL  Ellison, 
268  Mo.  239,  187  S.  W.  23;  Rice  v.  Detroit, 
etc.,  Ins.  Co.,  176  S.  W.  1113;  Smith  v.  Bur- 
rus.  106  Mo.  94,  101,  16  S.  W.  881,  13  L.  B. 
A.  69,  27  Am.  St  Rep.  329;  RothschUd  v. 
American  Central  Ins.  Co.,  62  Mo.  356. 

(31  As  to  defendant's  other  claim,  namely, 
that  under  the  above-quoted  clause  of  the 
policy,  the  burglary,  theft,  or  larceny  cannot 
be  proved  by  circumstantial  evidence,  it  will 
be  observed  that,  after  stating  the  condition 
therein  expressed,  the  clause  goes  on  to  pro- 
vide that  the  mere  disappearance  of  the  ixt- 
snred  articles  Aall  not  be  deemed  to  be  evi- 
dence that  tbe  loss  was  due  to  a  burglary, 
theft,  or  larceny,  or,  in  other  words,  that  the 
circumstance  of  disappearance  shall  not  be 
taken  as  prima  fade  evidence  of  theft  Of 
course  tbe  dlsapi)earance  would  be  estab- 
lished by  direct  testimony,  but  as  to  the 
theft  or  larceny,  disappearance  would  be  only 
a  circumstance  from  which  the  crime  might 
be  deduced.  That  is,  as  to  theft  or  larceny, 
tbe  disappearance  would  be  drcumstantlal 
evidence.  If  then,  as  defendant  claims,  the 
policy  means  that  no  circumstantial  evidence 
will  be  allowed  to  prove  loss  by  burglary  or 
theft,  why  go  further  and  say  that  the  cir- 
cumstantial evidence  of  disappearance  shall- 
not  be  deemed  to  be  the  evidence  required? 
It  would  seem  that,  taking  tbe  entire  clause 
into  consideration,  its  intention  was  not  to 
forbid  proof  by  circumstantial  evidence,  but 
to  require  that  the  proof  of  loss,  by  burglary, 
theft,  or  larceny,  should  consist  of  stronger 
evidence,  whether  direct  or  drcumstantlal, 
than  tbe  mere  fact  of  disappearance. 

[4, 1]  According  to  the  strict,  technical  def- 
inition of  "direct  evidence,"  that  term  means 
evidence  which  in  the  first  instance  applies 
directly  to  the  factum  probandum,  or  which 
immediately  points  to  the  question  at  issue, 
or  is  evidence  of  the  predse  fact  in  issue  and 
on  trial,  by  witnesses  who  can  testify  that 
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fbey  nw  the  acts  done  or  heard  the  words 
spoken  which  constitute  the.  precise  fact  to 
,  be  proved.  3  Words  and  Phrases,  2072.  But, 
obviously.  It  cannot  be  suocesafally  main- 
tained that  the  term  "direct  evidence"  must 
be  given  its  strict  and  severely  technical 
meaning,  when  used  In  a  policy  of  burglary 
Insurance.  If  so,  then  the  policy  means  that 
(t  insures  against  only  such  burglaries, 
thefts,  or  larcenies  as  can  be  established  by 
the  evidence  of  eyewitnesses.  But,  of  course, 
only  one  out  of  a  flionsand  or  more  could  be 
established  in  that  manner,  and  thai  only  by 
virtue  of  some  lucky  or  fortunate  accident. 
The  policy  would  therefore  aftord  ttie  in- 
sured protection  only  in  the  rarest  and  most 
exceptional  circumstances.  In  the  construc- 
tion of  the  above-quoted  policy  clause  the 
question  is  to  be  determined  by  the  Intention 
of  the  parties  as  expressed  in  the  policy,  con- 
sidering the  subject-matter,  character,  and 
purposes  of  the  contract.  As  observed  by 
Chancellor  Kent  in  Jackson  v.  Myers,  3 
Johns.  (N.  T.)  388,  loc.  clt  894  (8  Am.  Dec, 
604): 

"The  intent,  when  apparent  and  not  repug- 
nant to  any  rule  of  law,  will  control  technical 
terms,  for  the  intent  and  not  the  word*  is  the 
essence  of  every  agreement." 

To  give  the  policy  the  construction  attempt- 
ed to  be  placed  upon  it  by  defendant  would 
be  to  impute  an  intention  to  the  parties 
whidt  would  render  the  policy  a  joke  and 
the  taking  out  of  the  insurance  an  absurdity. 
The  same  clause  in  a  policy  was  construed 
against  the  insurer  and  in  favor  of  the  in- 
sured In  Miller  v.  Massachusetts  Bonding 
Co.,  247  Pa.  182,  93  Atl.  320,  L.  B.  A.  1915D, 
615.  The  word  "direct",  as  applied  to  the 
loss,  means  the  proximate  rather  than  the  re- 
mote loss.  Insurance  Company  of  North 
America  v.  Leader,  121  Ga.  260,  48  S.  E.  972. 
And,  as  applied  to  the  evidence,  the  terms 
"direct  and  affirmative"  do  not  mean  that  the 
evidence  of  loss  by  burglary,  theft,  or  lar- 


ceny may  not  be  established  by  drcninatan- 
tlal  evidence,  but  that  the  matters  aougbt  to 
be  established  as  the  foundation  of  the  ulti- 
mate fttct  to  be  proved  must  be  established  by 
direct  and  positive  testimony,  and  such  mat- 
ters must  point  directly,  and  not  indirectly, 
to  the  ultimate  fact  of  burglary,  theft,  or 
larcmy.  Jenkins  v.  Kawkeye,  etc.,  Ass'n, 
147  Iowa,  113,  119,  124  N.  W.  199,  80  li.  R  A. 
(N.  8.)  1181.  In  the  case  at  bar,  the  estab- 
lishment of  the  issue  as  to  the  burglary, 
theft,  or  larceny  rests  upon  circumstantial 
evidence.  But  the  evidence,  as  to  the  facts 
relied  upon  as  circumstances  to  prove  that  is- 
sue, was  all  direct  and  affirmative,  and  each 
witness  testified  only  to  that  which  he  or 
she  saw.  Under  the  circumstances,  we  are 
unable  to  place  the  construction  which  de- 
fendant demands  should  be  placed  upon  the 
condition  of  the  policy  in  question. 

[6]  There  was  neither  suggestion  nor  in- 
timation, nor  evidence  tending  in  the  remot- 
est degree  to  raise  even  an  inference,  that  the 
alleged  matter  which  defendant  says  was 
omitted  by  idaintifF  from  ills  instruction  sub- 
mitting his  case  was  within  the  issues  or  had 
any  bearing  upon  the  cause  of  action.  It  in 
no  way  was  involved  therein,  and  waa  not 
made  a  part  of  the  defense.  There  was  no 
evidence  whatever  to  support  the  conjecture 
or  guess  now  suggested  by  defendant,  but 
which  it  disclaims  any  Intention  of  assert- 
ing or  claiming  to  exist  as  a  fact,  and  hence 
there  could  be  no  possible  error  in  failing  to 
Include  such  mere  conjectural  matter  in  the 
instruction. 

Nor  was  there  any  issue  raised  as  to  neg- 
ligence on  the  iwrt  of  plaintiff  and  his  wife 
In  the  care  of  the  Jewels.  Such  issue  is  there- 
fore not  in  the  case.  Hombeck  v.  Southwest- 
ern, etc.,  Ins.  Co.,  195  S.  W.  1054;  Quea- 
tham  V.  Mtodern  Woodmen  of  America,  148 
Mo.  App.  33,  127  S.  W.  651;  Hawkins  v. 
Missouri  Pacific  R.  Co.,  182  Mo.  App.  323, 
335,  336,  170  S.  W.  450. 

The  Judgment  la  affirmed.    All  concur. 
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OHESAPEAKE  ft  O.  RT.  CO.  et  aL  v.  Wllr 
LIAMS'  A]>M'R. 

(Court  of  Appeals  of  Kentucky.    Feb.  16, 1918.) 

1.  IU11.BOAO8    «=3350(30)  —  Cbossing    Acci- 
dents— Questions  fob  Jury. 

Evidence  held  such  that 'a  court  could  not 
say  as  a  natter  of  law  that  decedent  actually 
knew  of  the  approach  of  the  train  which  atmck 
his  xragaa  and  attempted  to  croas  the  tracks 
ahead  of  the  train. 

2.  Bailboads    ®=>36(X16)  —  CBOssiNa    Acci- 
DEUT9— Questions  fob  Juby. 

Evidence  held  such  that  the  court  could  not 
sar  as  a  matter  of  law  that  decedent  was  guilty 
of  contributory  negligence  in  failing  to  look  for 
a  train  which  struck  his  wagon. 

3.  Railboads    «=>327(1)  —  GROsaiKO    Acci- 
dents—Questions FOB  JTTBY. 

Where  decedent  was  driving  a  bus  carrying 
passengers,  and  drove  upon  the  track  and  was 
struck  by  a  train,  he  did  not  because  he  also 
acted  as  a  common  carrier  of  persons  owe  to 
the  railroad  company  the  duty  of  keeping  a 
lookont  for  the  train,  but  owed  only  the  duty  of 
exercising  ordinary  care. 

4.  Railboadb    <8=>350(30)  —  Cbossinq    Acci- 
dents— Questions  fob  Juby. 

Whether  decedent,  who  drove  a  bus  upon  the 
track  ahead  of  a  train,  exercised  ordinary  care 
for  his  safety,  held  a  question  for  the  jury. 

5.  Tbiai.  «=>260(1)— iNBTBUCnoNB  — Rcpcn- 

TION. 

Requested  instructions  fully  covered  by  the 
instructions  given  were  properly  refused. 
ft.  New  Tbial  «=5>"5(4)  —  Gbounds  —  Inade- 
quACT  of  Damages. 

In  view  of  Civ.  Code  Prac.  |  S41,  prohibit- 
ing granting  new  trial  on  account  of  the  inade- 
quacy of  damages  in  an  action  for  injury  to  the 
person,  where  tiie  administrator  of  one  who  was 
stmdc  by  a  train  sought  only  general  damages, 
the  court  on  appeal  could  not  grant  a  new  trial 
for  the  inadequacy  thereof. 

Appeal  from  Oircnlt  Coart,  Mason  County. 

Action  by  administrator  of  Alonzo  Wil- 
liams against  the  Chesapeake  &  Ohio  Rail- 
way Company  and  others.  Judgment  for 
plaintiff  in  part,  and  defendants  appeal,  and 
plaintiff  prosecutes  a  cross-appeal.    Affirmed. 

Worthington,  Cochran  &  Browning,  of 
MaysviUe,  for  appellants.  A.  J>.  Cole,  of 
Maysvllle^  for  appellee. 

CLAY,  C.  Alonzo  WiUlams'  administrator 
brought  this  suit  against  the  Chesapeake  & 
Ohio  Railway  Company  and  its  conductor 
and  engineer  to  recover  damages  for  his 
death.  From  a  verdict  and  judgment  in  fa- 
vor of  plaintiff  for  $1,000,  the  defendants  ap- 
peal, and  plaintiff  prosecutes  a  cross-appeaL 
The  refusal  of  the  trial  court  to  give  a  per- 
ranptory  Is  the  only  ground  urged  by  defend- 
ants for  a  reversal. 

South  Ripley,  which  Is  a  station  on  the 
railway  company's  Une,  lies  opposite  the 
town  of  Ripley,  Ohia  It  is  a  regular  stop 
for  accommodation  trains,  but  through  fast 
passenger  trains  do  not  stop  there.  Travel 
between  Ripley  and  South  Ripley  Is  by  a 
imblic  ferry  across  the  Ohio  river,  and  a  pub- 
lic road  from  the  river  which  crosses  the 


company's  trades  about  330  feet,  east  of  the 
station,  and  then  turns  west  and  nuns  by  the 
station.  The  Chesapeake  &  Ohio  transfer 
company,  which  has  no  connection  with  the 
railroad  company,  operates  an  omnibus  be- 
tween the  town  of  Ripley  and  the  station. 
At  the  time  of  the  accident  Williams  was  the 
driver  of  the  bus.  The  bus  was  about  10^ 
feet  long.  The  length  of  that  part  occupied 
by  passengers  was  about  7  feet.  The  front 
which  was  "kind  of  boxed  in"  was  about  3^ 
feet  in  length.  The  driver  sat  on  a  seat 
about  18  inches  deep  and  ov^hanglng  the 
seat  was  a  roof  for  his  protection.  In  the  bus 
was  a  passenger.  When  the  bus  reached  the 
crossing  it  was  struck  by  the  railway  com- 
pany's fast  west-bound  passenger  train  No.  S. 
Williams  and  the  passenger  were  instantly 
killed.  The  train  in  question,  which  was  not 
scheduled  to  stop  at  South  Ripley,  was  about 
1V&  hours  late,  and  from  10  to  IIS  minutes 
ahead  of  an  accommodation  train  which  did 
stop  at  South  Ripley.  The  bus  was  on  its 
way  to  the  railway  station  to  meet  the  a& 
commodation  train. 

[1,  2]  It  is  conceded  that  there  was  suffi- 
cient evidence  of  negligence  on  the  part  of 
those  in  charge  of  the  train  to  take  the  case 
to  the  Jury,  but  insisted  that  the  decedent 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  In  support  of  this  position  It 
is  argued  that  there  was  nothing  to  obstruct 
the  view  of  the  approaching  train,  and  that 
decedent  dther  saw  the  train  or  could  have 
seen  it  by  the  exercise  of  ordinary  care,  and 
thereafter  endeavored  to  beat  the  train  over 
the  crossing.  The  dalm  that  decedent  saw  the 
train  and  endeavored  to  reach  the  crossing 
first  Is  based  on  the  evidence  of  four  wit- 
nesses who  state  that,  when  decedent  was 
within  a  few  feet  of  the  railroad  tracks,  he 
began  to  whip  the  team  with  the  lines,  and 
when  he  reached  the  crossing  he  had  the 
horses  running  In  an  apparent  effort  to  beat 
the  train  across.  It  appears,  however,  that 
another  witness  stated  that  the  horses  were 
walking  from  the  top  of  the  river  bank  until 
the  crossing  was  reached.  In  view  of  this 
conflict  in  the  evidence,  we  cannot  say  as  a 
matter  of  law  that  decedent  actually  knew  of 
the  approach  of  the  train  and  endeavored  to 
pass  over  the  railroad  tracks  before  the  train 
reached  the  crossing.  Nor  can  we  say  as  a 
matter  of  law  that  decedent  was  guilty  of 
contributory  negligence  in  not  looking  for  the 
aiiproadiing  train.  While  we  have  held  in 
smne  instances  that  a  failure  to  look  was 
contributory  negligence  as  a  matter  of  law, 
an  examination  of  those  cases  wlU  show  that 
the  accident  happened  at  a  place  where  the 
railroad  company  was  under  no  duty  to  keep 
a  lookout,  to  moderate  the  speed  of  the  train, 
and  to  give  reasonable  warning  of  its  ap- 
proach. StuU's  Adm'r  v.  Kentucky  T.  &  T. 
Co.,  172  Ky.  650,  189  S.  W.  721;  Chesapeake 
&  Ohio  Ry.  Co.  V.  Hunter's  Adm'r,  170  Ky.  4, 
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186  S.  W.  140.  Where,  however,  the  accident 
happens  at  a  place  where  the  railroad  com- 
pany lis  charged  with  these  dntles,  the  trav- 
eler has  the  right  to  act  on  the  assumption 
that  these  dntles  wUl  be  performed,  and  a 
failure  to  look  Is  not  contributory  negligence 
as  a  matter  of  law.  In  such  cases  the  ques- 
tion of  proper  care  on  the  part  of  the  trav- 
eler depends  on  a  number  of  circumstances, 
such  as  the  condition  of  the  weather,  the 
speed  of  the  train,  the  giving  of  proper  sig- 
nals, etc.,  and,  except  In  rare  Instances  where 
there  Is  no  conflict  In  the  testimony  and  rea- 
sonable minds  could  draw  but  one  Inference 
therefrom,  it  Is  uniformly  held  that  it  Is  for 
the  Jury  to  consider  all  the  surrounding  cir- 
cumstances and  say  whether  or  not  the  trav- 
eler exercised  ordinary  care  to  learn  of  the 
approach  of  the  train  and  to  keep  out  of  Its 
way.  Illinois  Central  R.  Co.  v.  Sullenger's 
Adm'r,  160  Ky.  455,  169  S.  W.  868;  O.  &  O. 
Ry.  Co.  V.  Wamock's  Adm'r,  160  Ky.  74,  150 
S.  W.  29;  L.  A  N.  R.  R.  Co.  v.  McNaiy,  128 
Ky.  420, 108  S.  W.  902,  32  Ky.  Law  Rep.  1286, 
17  L.  R.  A.  (N.  S.)  224,  129  Am.  St.  Rep.  308; 
C.  &  O.  R.  Co.  V.  Ward's  Adm'r,  145  Ky.  733, 
141  S.  W.  72;  Carter  v.  C.  &  O.  R.  Co.,  150 
Ky.  526,  160  8.  W.  811;  Kentucky  T.  &  T. 
Co.  V.  Jenkins,  171  Ky,  642,  188  S.  W.  645; 
C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Wlnningham's 
Adm'r,  156  Ky.  434, 161  S.  W.  606. 

[t.  4}  But  It  is  insisted  that  the  decedent 
did  not  occupy  the  position  of  an  ordinary 
traveler,  bnt,  being  in  charge  of  a  conveyance 
operated  as  a  common  carrier,  he  owed  to 
the  passenger  the  duty  of  exercising  the 
highest  degree  of  care  for  his  safety,  and 
therefore  the  duty  to  keep  a  lookout  for  the 
train,  whldti  he  could  not  have  failed  to  dis- 
cover had  he  performed  this  duty.  We  pei^ 
cdve  no  reason  why,  as  between  the  railroad 
and  the  driver,  a  distinction  In  the  degree  of 
care  required  should  be  made  between  the 
driver  of  a  private  vehicle  and  the  driver  of 
a  vehicle  used  for  the  transportation  of  the 
public.  We  therefore  conclude  that  the  dece- 
dent did  not  owe  the  railroad  company  the 
dnty  to  keep  a  lookout  for  the  train,  but 
merely  the  duty  of  exercising  ordinary  care 
to  learn  of  its  approach  and  keep  out  of  its 
way,  and  that,  under  the  facts  of  this  case, 
this  was  a  qnestlon  for  the  jury. 

[I]  On  the  cross-appeal  it  Is  insisted  that 
the  trial  court  erred  In  refusing  to  give  sev- 
eral Instructions  offered  by  plaintiff.  With- 
out setting  out  these  instructions,  it  is  suf- 
ficient to  say  that  they  were  properly  re- 
fused because  the  given  Inaitructions  fully 
covered  the  law  of  th«  case. 

(61  Since  only  general  damages  were 
sought  by  plaintiff  and  allowed  by  the  Jury, 
we  are  not  at  liberty  to  grant  a  new  trial 
on  account  of  the  smallness  thereof.  In  the 
absence  of  some  other  prejudicial  error  In 
the  record.  Civil  Code,  {  341 ;  Conder  et  al. 
▼.  Ledford,  167  Ky.  137,  180  S.  W.  77;   Rossi 


V.  Jewell  Jelllco  Ooal  Co.,  157  Ky.  832,  168 
S.  W.  2K) ;  Schmidt  v.  Kentucky  River  Mills, 
142  Ky.  80,  133  S.  W.  1142. 
Judgment  affirmed. 


KECK'S  ADM'R  v.  LOUISVILLE  GAS  ft 

ELECTRIC  CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    Feb.  15,  1918.) 

1.  Master  and  Sebvant  «=9302(2)— Iitjitries 
TO  Third  Pebso.ns  — "Danqebods  Irstbu- 

MENTALITIE8"^M0T0BCTCLES. 

A  motorcycle  is  not  a  dangerous  instrnmen- 
tality,  and  a  master  is  bot  liable  for  injuries 
to  another  through  negligence  of  servant  in  the 
operation  of  such  a  vehicle  for  hia  own  pleasure 
and  benefit  although  with  the  master's  consent. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Dangerous  Instru- 
mentality.] 

2.  Mabteb  and  Sebvant  «=>3Q2(2)— -Injubiks 
TO  Third  Persons— Relation. 

_  The  relation  of  master  and  servant  did  not 
exist  as  to  third  persons,  where  a  trouble  man 
for  a  light  company  was  on  his  way  home  after 
his  hours  were  up,  on  a  motorcycle  of  the  com- 
pany which  he  used  during  the  day,  and  it  is  im- 
material that  the  master  consented  to  his  use  of 
the  machine. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Suit  by  the  administrator  of  Gustave  Nel- 
son Keck,  deceased,  against  the  Louisville 
Gas  &  Electric  Company  and  Walter  Roach. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Hubbard  &  Hubbard,  of  Louisville,  for  ap- 
pellant. Matt  O'Doherty,  of  Louisville,  for 
appellee  Gas  &  Electric  Co.  J.  W.  Fowler, 
Jr.,  of  Louisville,  for  appellee  Roach. 

CLAY,  C  On  January  26,  1916,  Gustave 
Nelson  Keck,  an  infant  seven  years  of  age^ 
was  struck  and  killed  by  a  motorcycle  be- 
longing to  the  LoulsvUle  Gas  &  Electric  Com- 
pany, and  ridden  by  Walter  Roach,  one  of 
Its  employes.  This  suit  was  brought  by  the 
administrator  oil  the  decedent  to  recover 
damages  for  his  death.  The  Louisville  Gas 
&  Electric  Company  defended  on  the  ground 
that,  at  the  time  of  the  accident,  ita  code- 
fendant,  Walter  Roach,  was  operating  the 
motorcycle  solely  for  his  own  purposes  and 
not  in  the  service  or  the  performance  of  any 
duty  owing  to  It.  At  the  condoslon  of  the 
evidence,  the  trial  court  directed  a  verdict 
in  favor  of  the  Louisville  Gas  &  Electric 
Company,  and  thereupon  the  action  was  dis- 
missed as  to  Roach.    Plaintiff  appeals. 

The  facts  are  as  follows :  Since  the  month 
of  May,  1912,  Roach  had  been  in  appellee's 
employ  as  "an  incandescent  trouble  man." 
The  company  employed  both  night  and  day 
men  for  this  service.  It  was  their  duty  to 
answer  calls  that  might  come  from  its  pa- 
trons about  trouble  with  the  wires  or  lights 
In  their  residences.  The  company's  bead- 
quarters  were  at  Seventh  and  Ormsby  ave- 
nue.   Roach  was  a  day  man.    His  hours  of 
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service  were  from  7  o'clock  a.  m.  to  8  o'clock 
I*,  m.  In  order  that  they  might  properly  at- 
tend to  their  duties,  the  incandescent  trouble 
men  were  furnished  by  the  company,  with 
motorcycles.  The  company  had  a  garage  at 
Seventh  and  Ormsby  avenue  where  its  mo- 
torcycles and  antos  were  kept  when  not  in 
use.  On  the  evening  of  the  accident,  Roach 
quit  work  at  8  o'clock  p.  m.  A  few  minutes 
later  be  left  the  company's  shop  at  Seventh 
and  Ormsby  avenue  and  started  on  his  way 
home,  riding  one  of  the  company's  motor- 
cycles. He  lived  on  Eighteenth  street  near 
Hill  street  about  a  mile  from  Seventh  and 
Ormsby  avenue.  When  Roach  reached  a 
point  on  Eii^teenth  street,  some  distance 
south  of  DumesnU  street,  decedent  and  oth- 
er children  were  playing  a  game  called 
"Ispy."  The  decedent  was  "it,"  and  by  the 
rules  of  the  game  he  was  required  to  stand 
at  the  •'"hase,"  which  was  on  the  west  side 
of  Eighteenth  street,  with  his  eyes  covered 
until  his  playmates  found  their  hiding  plac- 
es. Just  before  Roach  came  along  on  the 
motorcycle,  the  decedent  had  crossed  from 
the  west  to  the  east  side  of  Eighteenth  street. 
While  standing  there,  one  of  the  boys  hol- 
lowed "free"  on  the  west  side  and  started 
for  the  base.  Thereupon  decedent  started 
to  the  west  side  and  came  in  contact  with  the 
motorcycle.  He  was  thrown  some  distance 
and  received  injuries  from  which  he  died. 
•  There  was  no  competent  evidence  tending 
to  show  that  the  incandescent  trouble  men 
were  authorized  by  the  company  to  ride  the 
machines  home  in  order  that  they  might  an- 
swer calls  while  off  duty.  There  was  evi- 
dence, however,  that  Roach  and  the  other 
trouble  men  occasionally  rode  the  machines 
home  With  the  knowledge  and  acquiescence 
of  the  company's  employes  superior  in  au- 
thority to  them.  It  will  thus  be  seen  that 
the  question  for  decision  is  whether  the  com- 
pany Is  liable  for  the  negligence  of  an  em- 
ploy4  whUe  using  one  of  its  motorcycles, 
with  its  knowledge  and  acquiescence,  solely 
for  his  own  convenience,  wliile  h6  was  at 
liberty  from  the  service  and  was  not  in  the 
performance  of  any  duty  which  he  owed  to 
the  company. 

[1]  We  perceive  no  reason  for  applying  the 
rule  regulating  the  care  and  protection  of 
dangerous  Instrumentalities.  Under  that 
rule,  railroad  comimnies  cannot  intrust  their 
engines,  cars,  or  other  dangerous  instrumen- 
talities to  their  employes  even  for  the  pur- 
pose of  going  to  and  from  their  homes  with- 
out being  responsible  for  injuries  caused  by 
the  negligent  use  of  sudb  instrumentalities. 
L.  &  N.  B.  Co.  V.  Walker's  Adm'r,  162 
Ky.  a»,  172  S.  W.  617;  Fletcher  v.  Balti- 
more 4c  P.  Ry.  Co.,  168  U.  S.  136,  18  Sup. 
Ct.  35,  42  L.  Ed.  411;  East  St.  Louis  Ry. 
Co.  V.  Reames,  17S  111.  582,  61  N.  E.  68. 
We  are  not  prepared  to  say  that  a  motor- 
cycle is  a  "dangerous  instrumentality"  with- 
in the  meaning  of  that  rule.  In  onr  opinion 
It  it  tn  the  same  category  with  automobiles, 


in  that  it  is  not  Inherently  dangerous,  but 
becomes  dangerous  only  when  negligently 
operated.  Hence  we  conclude  that  the  com- 
pany cannot  be  held  liable  on  the  sole  ground 
that  Roach  used  the  machine  with  its  knowl- 
edge and  acquiescence.  Tyler  v.  Stephan's 
Adm'r,  183  Ky.  770,  174  S.  W.  790. 

[2]  There  being  no  liability  on  the  ground 
that  the  company  Intrusted  Roach  with  a 
dangerous  instrumentality,  It  follows  that 
the  company's  liability  depends  on  whether 
the  relation  of  master  and  servant  existed  at 
the  time  of  the  accident.  The  liability  of  the 
master  for  the  negligence  of  the  servant  pro- 
ceeds from  the  maxim,  "Qui  facit  per  alium 
facit  per  se."  In  other  words,  where  the 
servant  Is  acting  for  the  master  and  in  his 
stead,  the  effect  is  the  same  as  if  the  act  had 
been  performed  by  the  master  in  person.  The 
test  in  every  case  is:  Was  the  servant  act- 
ing for  his  master  or  for  himself?  If  he  acts 
in  the  furtherance  of  his  master's  business, 
he  acts  for  the  master.  If  he  acts  in  the  fur- 
therance of  his  own  business  or  pleasure,  he 
acts  for  himself.  Applying  these  principles  to 
the  case  under  consideration,  we  find  that 
Roach's  working  hours  ended  at  8  o'clock  p. 
m.  and  the  accident  happened  after  that  time. 
He  was  then  at  liberty  from  the  service.  In 
riding  the  motorcycle  home,  he  used  it  solely 
for  his  own  convenience,  and  not  tot  the  pur- 
pose of  performing  any  duty  wblch  he  owed 
to  the  company.  Under  these  circumstances, 
he  was  acting  for  himself  and  not  for  the 
company,  and  the  company  cannot  be  held 
liable  for  his  negligence.  Nor  does  the  fact 
that  he  was  then  using  the  company's  ma- 
chine with  its  knowledge  and  acquiescence 
affect  the  question.  Under  the  best-consider- 
ed authorities,  the  liability  of  the  master  does 
not  turn  on  the  fact  that  the  servant  was 
then  using  the  master's  property,  but  oo 
whether  he  was  using  It  in  the  furtherance 
of  the  master's  business.  Tyler  v.  Stephan's 
Adm'r,  supra ;  Sullivan  v.  L>.  &  N.  R.  Co..  115 
Ky.  453,  74  S.  W.  171,  24  Ky.  Iaw  Rep.  2844, 
103  Am.  St.  Rep.  330;  Hartley  v.  MiUer,  166 
Mich.  116,  130  N.  W.  336.  33  L.  R.  A.  (N.  S.) 
81;  BelUey  v.  Connable,  214  N.  Y.  586, 108  N. 
E.  863,  h.  R.  A.  1816A,  964,  Ann.  Gas.  1916A, 
656;  Douglass  v.  HiCwson,  142  App.  Dlv.  166, 
127  N.  T.  Supp.  220;  Slater  v.  Advance 
Thresher  Co.,  97  Mhm.  306,  107  N.  W.  133,  6 
L.  R.  A.  (N.  S.)  598.  The  case  of  Reynolds  v. 
Denholm,  213  Mass.  576,  100  N.  £.  1006,  does 
not  conflict  with  the  above  rule.  There  the 
chauffeur  lived  in  the  defendant's  house.  He 
had  no  particular  hours  of  service,  but  was 
subject  to  orders  at  all  times.  He  took  his 
meals  at  one  place  and  his  laundry  at  anoth- 
er; each  place  being  about  half  a  mile  dis- 
tant. Both  his  meals  and  laundry  were  paid 
for  by  defendant  as  a  part  of  his  wages.  He 
often  used  the  auto  for  the  purpose  of  going 
to  his  meals  and  getting  his  lanndry.  On  the 
evening  of  the  accident,  he  had  ridden  to  his 
supper  in  the  automobile,  and  after  supper 
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was  on  bis  way  to  get  his  laundry,  when  the 
accident  occurred.  After  getting  his  laundry, 
it  was  his  duty  to  return  to  the  house  to 
await  orders.  These  facts  were  held  suffi- 
cient to  make  It  a  question  for  the  Jury 
whether  the  chauffeur  was  acting  In  the  scope 
of  his  employment  at  the  time  of  the  acci- 
dent. 
Judgment  affirmed. 


BIERCHANTS'  TRANSFER  CO.  t.  EISER. 

(Court  of  Appeals  of  Kentucky.    Feb.  15,  1918.) 

1.  Cabbiess  <S=9lOB  —  Tbansfeb   Oompant  — 
Liability  as  Inbubbb. 

A  transfer  company  as  a  common  carrier  is 
an  insurer  of  safe  transportation  and  delivery 
of  furniture,  and  is  liable  for  all  loss  of  or  in- 
jury to  the  furniture,  unless  the  loss  or  injury 
18  caused  by  the  act  of  God,  or  of  the  public 
enemy,  or  of  the  public  authority,  or  by  the  in- 
herent nature  or  quality  of  the  goods,  or  the 
act  or  fault  of  the  shipper. 

2.  Cabbiebs  €=>182— Loss  or  Goods— Nsou- 

OBNCE— BUBDEN  OF  PBOOF. 

Where  a  common  carrier  relies  upon  the  act 
of  God,  public  enemy,  public  authority,  inherent 
natnre  of  goods,  or  the  fault  of  the  shipper,  as 
the  reason  for  loss  of  goods,  it  has  the  burden  of 
•o  showing. 

8.  Cabbiebs  ^=>134— Destbuction  or  Goons 
— Padlt  of  Shippeb— Evidence. 

Where  a  common  carrier  showed  that  goods 
were  destroyed  by  reason  of  a  revolver  packed 
with  the  goods  going  off  and  setting  them  afire, 
it  would  hot  be  liable  unless  there  was  evidence 
to  show  that  it  did  not  exercise  ordinary  care 
in  discovering  and  patting  ont  the  fire. 
4.  Cabbiebs  4s»1S6— Tbansteb  Coxpanikb— 
Loss  OF  Goods— FiBE— Questions  fob  Jubt. 

In  an  action  for  loss  of  goods  being  moved 
by  transfer  company,  burnt  by  reason  of  the 
shipper  packing  a  loaded  revolver  with  the 
goods,  question  whether  the  company  exercised 
ordinary  care  in  discovering  the  fire  and  saving 
the  goods  held  for  the  jury. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Hulda  Kiser  against  the  Mer- 
chants' Transfer  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

B.  D.  Berry,  of  Lexington,  for  appellant. 
Allen  &  Duncan,  of  Lexington,  for  appellee. 

HURT,  J.  The  appellee,  Hulda  Kiser, 
brought  this  action  In  the  Payette  circuit 
court,  against  the  Merchants'  Transfer  Com- 
pany, which  Is  a  corporation  doing  business 
as  a  common  carrier.  By  her  petition,  she 
arerred  that  on  the  20th  day  of  April,  1916, 
she  deltyered  to  the  appellant  a  lot  of  house- 
hold goods,  furniture,  and  articles  of  house- 
hold use,  under  a  contract  with  It  that  It 
would  transport  them  from  Lexington,  Ky., 
and  deliver  them  to  ber  at  Danville,  Ky.,  and 
which  it  agreed  and  undertook  to  do  for  a 
compensation  agreed  upon  between  them,  but 
violated  its  contract  and  failed  to  deliver 
the  goods,  or  any  part  thereof,  to  ber  at  Dan- 
ville, Ky. ;  that  the  goods  were  of  the  valae 
of  $1,290,  and  prayed  a  Judgment  against  It 
In  that  sum.    The  appellant  by  Its  answer 


admitted  the  delivery  of  the  articles  to  It  tor 
transportation  to  Danville,  Ky.,  but  averred 
that  the  appellee  had  "fraudulently,  negli- 
gently, and  wrongfully,"  and  without  its 
knowledge,  placed  among  the  goods,  which 
she  had  represented  to  It  to  be  household 
goods  and  furniture,  a  loaded  revolver,  which 
on  the  road  between  Lexington  and  Danville 
was  discharged  without  fault  upon  the  part 
of  the  appellant,  and  which  set  fire  to  the 
goods,  and  they  were  consumed  by  the  Are, 
including  a  portion  of  its  wagon.  It  made 
its  answer  a  counterclaim  against  the  appel- 
lee, and  prayed  that  the  petition  be  dismiss- 
ed, and  that  it  recover  of  her  the  value  of 
its  wagon.  The  averments  of  the  answer 
and  counterclaim  were  denied  by  a  reply,  and 
In  addition  the  appellee  alleged  that,  al- 
though it  might  be  true  that  the  goods  were 
set  on  Are  by  the  discharge  of  the  revolver, 
as  alleged,  the  servants  of  appellant  In  charge 
of  the  wagon  and  goods  could  have,  by  ordi- 
nary care,  discovered  the  fire  in  time  to  have 
saved  her  goods  from  burning,  as  well  as 
have  saved  Its  wagon,  but  that  they  had  neg- 
ligently failed  to  do  so.  The  affirmative 
averments  of  the  reply  were  denied  by  a  re- 
Joinder.  Dpon  the  issues  thus  presented  by 
the  pleadings,  the  case  went  to  trial  before 
a  Jury,  and  the  result  of  it  was  a  verdict  in 
favor  of  appellee  against  appellant  for  a 
sum  of  $815,  and  a  Judgment  was  rendere{l 
In  favor  of  her  against  it  for  that  sum. 

The  appellant's  motion  for  a  new  trial  hav- 
ing been  overruled,  it  has  appealed  from  the 
Judgment  to  this  court,  and  assigns  as  error: 
(1)  The  refusal  of  the  court  to  give  two  In- 
structions asked  for  by  it;  and  (2)  the 
giving  of  two  other  instructions  by  the  court, 
over  its  objection,  wherein  it  contends  that 
the  court  misinstructed  the  Jury  as  to  the 
law,  which  pertains  to  the  facts,  as  present- 
ed by  the  evidence,  in  the  case.  The  court 
instructed  the  Jury  substantially  as  follows: 
That  it  should  find  a  verdict  for  the  plaintiff, 
unless  It'  beliived  from  the  evidence  that  the 
flre  whidi  destroyed  the  goods  was  caused 
by  the  exiriosion  of  a  cartridge  in  the  pistol, 
which  was  packed  with  the  goods.  In  which 
event  it  should  find  for  the  defendant,  unless 
it  further  believed  from  the  evidence  that, 
by  the  exercise  of  ordinary  care  on  the  part 
of  the  servants  in  charge  of  the  wagon,  the 
flre  could  have  been  discovered  by  them  in 
time  to  have  saved  the  goods  from  destruc- 
tion, and  in  that  event  It  should  find  for  the 
plaintiff,  although  it  might  believe  from  tbe 
evidence  that  the  flre  was  caused  by  the  dis- 
charge of  the  revolver.  Another  instruction 
defined  the  measure  of  damages,  to  which  the 
appellee  was  entitled,  in  the  event  the  Jury 
should  find  a  verdict  for  her.  A  fourth  in- 
struction directed  the  Jury  that  If  It  believed 
from  the  evidence  that  the  appellee  was  neg- 
ligent in  placing  the  revolver  among  the 
goods,  or  it  was  packed  tliereln  in  a  negli- 


4B9For  other  case*  see  tame  topic  ana  KBT-NITHBBH  la  all  Ker-Numbered  DlgMti  aad  laduM 
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gent  manner,  and  tbat  the  fire  which  destroy- 
ed the  goods  was  caused  by  the  explosion  of 
a  cartridge  In  the  leTolver,  to  find  for  the 
appellant  uiwn  Its  counterclaim,  unless  It 
should  further  believe  from  the  evidence  that 
the  servants  in  charge  of  the  wagon  at  the 
time  it  was  destroyed  could,  by  the  exercise 
of  ordinary  care,  have  prevented  its  destruc- 
tion. The  measure  of  damages,  which  it 
should  find  on  account  of  the  destruction  of 
the  wagon,  in  the  event  the  Jury  found  a 
verdict  for  the  appellant  on  Its  counterclaim, 
was  properly  defined  by  the  instructions. 
The  words  "ordinary  care"  and  "negligence," 
as  used  in  the  instructions,  were  also  defined. 

The  objection  made  to  the  in8trud:ions  is 
that  .the  court  permitted  the  Jury  to  find  a 
verdict  against  the  appellant,  although  the 
fire  was  caused  by  the  explosion  of  a  cart- 
ridge in  the  pistol.  If  the  servants  of  appel- 
lant in  charge  of  the  wagon  could,  by  the 
exercise  of  ordinary  care,  have  discovered  the 
fire  in  time  to  have  saved  the  goods,  and 
could  have  then  by  the  exercise  of  ordinary 
care  have  done  so.  The  rejected  instruction 
offered  by  the  appellant  presented  its  view 
of  the  case  by  directing  the  Jury  to  find  for 
the  plaintiff,  unless  it  believed  from  the  evi- 
dence that  the  fire,  which  destroyed  the 
goods,  was  caused  by  the  explosion  of  a 
cartridge  in  the  pistol,  and,  if  it  believed 
that  it  was  so  caused,  to  find  for  the  defend- 
ant, thus  absolving  the  appellant  from  any 
liability  on  account  of  the  negligence  of  its 
servants  In  discovering  the  fire,  or  thereafter 
taking  steps  to  save  the  goods  from  burning. 
The  other  instruction  offered  by  appellant, 
which  was  rejected,  was  similar  to  the  one 
given  by  the  court  upon  the  subject  of  its 
counterclaim,  except  that  the  one  offered  by 
appellant  did  not  provide  that  a  recovery 
could  not  be  had  for  the  loss  of  the  wagon, 
if  the  servants  of  the  appellant  could  have, 
by  the  exercise  of  ordinary  care,  saved  the 
wagon  from  destruction,  and  negligently  fail- 
ed to  do  sa 

[1,2]  It  is  conceded  that  the  duty  which 
was  incumbent  upon  the  appellant  in  the 
traD^wrtatlon  and  delivery  of  the  goods  was 
tbat  of  a  common  carrier.  In  other  words, 
its  obligation  was  that  of  an  Insurer  of  the 
safe  transportation  to  and  delivery  of  the 
goods  at  Danville.  The  carrier  is  liable  for 
all  loss  of  or  injury  to  goods,  which  he  is  en- 
gaged in  transporting,  unless  the  loss  or  in- 
Jury  is  caused  by  the  act  of  God,  or  of  the 
public  enemy,  or  of  the  public  authority,  or  by 
the  inherent  nature  or  quality  of  the  goods,  or 
the  act  or  fault  of  the  ^Upper.  Where  the 
carrier  relies  upon  the  act  of  God,  the  public 
enemy,  or  the  public  authority,  or  the  inher- 
ent nature  or  quality  of  the  goods,  or  the 
fault  ot  the  diipper,  as  the  reason  for  the 
loss  or  injury  suffered  by  the  goods,  and  as 
a  defense  to  a  recovery  of  him  for  the  loss 
or  injury,  he  must  take  the  burden  ot  ao 
allowing  from  the  fact  tbat  he  is  in  posses- 


sion of  the  goods  and  in  a  position  to  be  able 
to  account  for  loss  of  them  or  injury  to 
them.  He  cannot,  however,  be  excused,  un- 
less the  loss  or  injury  was  the  entire  cause, 
for  if  his  negligence  contributed  to  the  cause 
of  the  loss,  and  except  for  his  negligence  the 
loss  would  not  have  occurred,  the  carrier  is 
not  excused.  10  C.  J.  21,  216 ;  6  Cyc.  376; 
C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Rankin,  153  Ky. 
730,  156  S.  W.  400,  45  I*  R.  A.  (N.  S.)  529; 
C.  &  O.  Ry.  COw  V.  Williams,  156  Ky.  114,  160 
S.  W.  760,  49  I*  R.  A  (N.  S.)  347 ;  Gaddie  & 
Stiles  V.  L.  ft  K.  R.  R.  Co.,  129  Ky.  175,  110 
S.  W.  820,  83  Ky.  Law  Rep.  625,  18  U  R.  A. 
(N.  S.)  86,  130  Am.  St  Rep.  429;  Hall  v. 
Renfro,  3  Mete  61 ;  O.,  N.  O.  ft  T.  P.  By.  Co. 
V.  Sanders,  etc.,  118  Ky.  116,  80  S.  W.  488, 
25  Ky.  Law  R^.  2333;  Southern  Ry.  Co. 
V.  Smith,  126  Ky.  666,  102  S.  W.  232,  81  Ky. 
I<aw  Rep.  243.  Hence  if  the  facts  of  the  case 
as  presented  by  the  evidence  were  such  as  to 
Justify  the  giving  of  the  Instructions,  and  to 
make  issues,  in  the  evidMice,  of  such  as  were 
submitted  to  the  Jury,  it  is  apparent  that 
the  court  properly  instructed  the  Jury  as  to 
the  law. 

[8]' The  rule  is,  however,  Invoked  that,  al- 
though the  issue  was  made  in  the  pleadings 
as  to  the  alleged  negligence  of  the  servants  of 
the  appellant  who  were  in  charge  of  the 
wagon  in  falling  to  exK'cise  ordinary  care 
in  discovering  that  the  goods  were  on  fire 
and  in  saving  them  after  the  discovery,  it  is 
insisted  that  thero  was  no  evidence  tending 
to  prove  any  negligence  upon  the  part  of  the 
servants,  and  hence  the  court  should  not 
have  submitted  the  issue  to  the  Jury.  Doubt- 
less, this  contention  should  be  upheld,  if  all 
the  facts  proven  by  the  evidence,  and  the  in- 
ference deducible  therefrom,  would  shoiw  that 
the  servants  of  appellant  in  charge  of  the 
wagon  had  not  failed  to  exercise  ordinary 
care  for  the  safety  and  preservation  of  the 
goods ;  but,  if  the  facts  were  such  that  rea- 
sonable men  might  well  differ  as  to  whether 
there  was  a  failure  to  exercise  ordinary  care, 
it  then  became  a  question  for  the  Jury,  and 
was  properly  submitted  to  It  for  its  deter- 
mination. 

[4]  There  were  two  servants  of  appellant 
with  the  wagon,  to  which  was  attached  two 
horses.  If  the  theory  of  the  appellant  is 
correct  as  to  the  ori^  of  the  fire,  it  had 
burned  for  three-fourths  of  a  mile,  a  large 
part  of  which  was  traveled  In  a  slow  walk, 
with  both  servants  riding  upon  the  front  of 
the  wagon  and  within  3  or  4  feet  of  the  fire 
before  they  discovered  it,  and  then  only  when 
a  wltnesS)  who  lived  beside  the  road,  and 
who  had  seen  smoke  arising  from  the  wagon 
before  it  arrived  at  her  house,  by  vehement 
cries  attracted  tlielr  attention  and  told  them 
of  it.  Neither  servant  made  any  effort  to 
save  the  goods,  but  both  proceeded  to  unhitch 
the  team,  but  the  owner  of  the  house  in- 
sisted that  they  remove  the  wagcn  from  sudi 
close  proximity  to  his  house,   when  they 
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hitched  the  team,  drove  300  feet  further,  and 
then  again  nnhltched  the  team  and  carried 
tti©  horses  away  50  or  60  feet,  and  then  re- 
tprned  to  the  wagon.  Neither  up  to  this 
ttme  had  made  any  effort  to  save  any  of  the 
contents,  and  not  a  single  article  was  saved, 
but  all  were  consumed.  The  facts  and  cir- 
cumstances were  all  In  evidence,  as  detailed 
by  the  servants  of  the  appellant  and  other  wit- 
nesses, and  they  are  not  such  as  to  prove,  with- 
out any  contradiction  or  differences  of  opin- 
ion among  reasonable  men,  that  ordinary  care 
was  used  by  the  servants  In  taking  care  of 
the  stoods  to  discover  the  fact  that  they  were 
•on  fire,  or  to  save  rither  them  or  the  wagon 
after  they  became  aware  of  the  fire.  There 
Is  a  failure  to  satisfy  that.  If  such  efforts  had 
been  made  to  save  the  goods  as  might  and 
could  have  been  made,  they  would  not  have 
ibeen  saved.  A  jury  is  peculiarly  a  compe- 
tent tribunal  to  determine  such  an  Issue,  and 
it  is  not  our  province  to  say  whether,  in  our 
opinion,  they  arrived  at  the  proper  verdict 
The  evidence  was  such  as  to  require  its  sub- 
mission to  the  jury,  and  Is  safflctoit  to  sus- 
tain the  verdict 

The  court  therefore,  properly  rejected  the 
Instructions  asked  by  appellant,  and  proper- 
ly gave  the  ones  which  It  gave  In  lieu  of 
them. 

The  Judgmoit  is  therefore  affirmed. 


GLENN  et  aL  v.  MARTIN. 
(Court  of  Appeals  of  Kentucky.    Feb.  15,  1918.) 

1.  Contracts  *=»02—lNCAPAcrrY— Intoxica- 
tion. 

A  person  who  at  time  of  making  a  contract 
la  completely  intoxicated  may  avoid  it,  notwith- 
standing  the  fact  that  his  intoxication  was  caus- 
ed by  his  voluntary  act  but  not  if  he  is  par- 
tially intoxicated. 

2.  MOBTGAQES    «=i86(S)  —  FSADI>— SUFWCIEN- 

CT  OF  Evidence. 
In  suit  against  wife  and  children  of  mort- 
gagor to  foreclose  a  mortgage,  evidence  held 
not  to  show  that  fraud  was  practiced  upon  the 
mortgagor  claimed  to  be  an  inebriate  and  did 
not  understand  the  effect  of  his  contract  or  that 
be  did  not  receive  the  money  for  which  the 
notes  secured  by  the  mortgage  were  given. 

3.  Mortgages  «=»86(1)—Pbaui>— Burden  op 
Proof. 

A  showing  that  the  mortgagor  was  a  heavy 
drinker  and  the  absence  of  a  showing  of  the 
disposition  of  the  surplus  money  received  from 
the  mortgagee  would  not  place  the  burden  on 
the  mortgagee  to  show  entire  good  faith  of  the 
transaction. 

Appeal  from  Circuit  Court  Mason  County. 

ActloQ  by  Henrietta  Martin  against  Cath- 
erine Olenn  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Charles  L.  Daly  and  Worthington,  Coch- 
ran &  Browning,  all  of  MaysvUle,  for  appel- 
lants. Allen  D.  Cole,  of  Maysville,  for  ap- 
pellee. 

MILLER,  J.  By  his  ten  promissory  notes 
executed   on    November    14,    1903,    Edward 


Glenn  agreed  and  promised  to  pay  to  the 
Union  Trust  Company  of  Maysville,  or  Ijear- 
er,  on  or  before  five  years  from  that  date, 
the  aggregate  sum  of  $1,000  with  Interest 
thereon,  payable  semiannually.  Simultane- 
ously with  the  execution  of  the  notes  and 
to  secure  their  payment,  Edward  Glenn  and 
Catherine  Glenn,  his  wife,  executed  a  mort- 
gage upon  their  residence  In  Maysville.  The 
$1,000  was  furnished  by  the  appellee  Mrs. 
Henrietta  Martin,  and  she  received  the  notes 
and  mortgage.  Before  the  first  gale  of  in- 
terest fell  due,  and  while  in  St  Louis  on  a 
visit,  Edward  Glenn  died  on  February  13, 
1004,  either  from  injuries  received  in  an  ac- 
cident, or  from  an  attack  by  footpads.  Ed- 
ward  Glenn  was  a  saloonkeeper  in  Maysville. 
Catherine  Glenn,  or  her  representative,  paid 
all  the  Interest  coupons  attached  to  the  notes 
except  the  last  ones  which,  with  the  prlnd- 
pal  of  the  notes,  became  due  November  14. 
1908. 

On  August  24,  1910,  Mrs.  Martin  brought 
this  action  against  Catherine  Glenn  and  her 
children  to  enforce  the  mortgage,  'nie  de> 
fense  is  that  the  notes  were  procured  by 
fraud  practiced  upon  Edward  Glenn,  who, 
it  is  claimed,  was  an  inebriate  and  did  not 
understand  the  effect  of  his  contract;  and, 
further,  that  he  did  not  receive  the  money 
for  which  the  notes  were  given.  It  is  admit- 
ted, however,  that  at  least  $447.55  of  the 
$1,000  called  for  by  the  notes  was  used  to 
discharge  a  mortgage  upon  the  Olenn  res- 
idence and  held  by  a  local  building  and  loan 
association. 

[1]  The  rule  of  law  applicable  to  audi  cas- 
es is  thoroughly  established.  It  is  not  every 
cose  of  drunkenness  that  will  defeat  a  con- 
tract executed  by  an  Intoxicated  man.  A 
completely  Intoxicated  person  is  generally 
placed  upon  the  same  footing  as  persons  of 
unsound  mind,  since  one  deprived  of  reason 
and  understanding  by  drunkenness  is,  for  the 
time,  as  unable  to  consent  to  the  terms  of  a 
contract  as  a  person  who  lacks  mental  ca- 
pacity by  reason  of  insanity  or  idiocy.  There 
is,  however,  a  marked  distinction  l)etween 
cases  of  complete  intoxication  and  cases  of 
partial  Intoxication.  A  person  who  at  the 
time  of  making  a  contract  is  completely  in- 
toxicated may  avoid  the  contract  notwith- 
standing the  fact  that  his  Intoxicated  condi- 
tion may  have  been  caused  by  his  voluntary 
act  and  not  by  the  contrivance  of  a  party 
to  the  contract  6  B.  C.  L.  698;  Wright  v. 
Waller,  m  Ala.  667,  29  South.  57,  64  L.  R. 
A.  440,  and  note.  But  to  permit  a  person 
only  partially  intoxicated  to  avoid  his  con- 
tract would  enable  one  to  make  drunkenness 
a  cloak  for  fraud,  since  a  party  may  be  par- 
tially Intoxicated  without  being  completely 
incapacitated  to  contract ;  and  this  flact  has 
impelled  the  courts  to  define  the  degree  of  in- 
toxication which  will  be  a  ground  tor  avoid- 
ing a  contract.    The  degree  of  intozication 
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necessary  to  avoid  a  coDtra<>t  bas  been  vari- 
ously stated  by  the  courts,  but  tbere  is  little 
difference  in  tbelr  conclusions. 

Tbe  rule  is  stated  in  6  R.  C.  L.  597  as  fol- 
lows: 

"The  rule  generally  recoRnised  at  tbe  present 
time  is  that  the  Intoxication  of  a  party  which 
nill  invalidate  a  contract  entered  into  by  him 
must  be  such  as  to  render  him  incapable  of 
knowing  what  he  is  doing,  or  to  deprive  him  of 
the  powers  of  reasoning  and  understanding  to 
such  an  extent  that  he  fails  entirely  to  compre- 
hend the  consequences  of  his  acts.  In  order  to 
set  aside  a  contract  on  the  ground  of  drunken- 
ness, it  is  not  sufficient  that  the  party  was  un- 
der undue  excitement  from  the  use  of  liquor. 
It  must  have  been  used  to  that  degree  which 
may  be  called  excessive,  where  the  party  is  ut- 
terly deprived  of  his  reason  and  understanding." 

In  tbe  same  work,  on  page  598,  tbe  follow- 
ing rale  Is  declared  to  I>e  applicable  In  cases 
of  habltaal  drunkenness,  sncb  as  tbe  appel- 
lants claim  was  tbe  case  of  EJdward  Qlenn: 

"A  person  who  is  habitnally  intoxicated  is 
not  ipso  facto  incompetent  to  make  a  contract. 
In  the  absence  of  an  inquisition  finding  him  to 
be  an  habitual  dninkara,  his  contracts  cannot 
be  avoided  nnless  ft  appears  that  he  was  inca- 
pable of  nnderstanding  the  transaction  in  which 
be  was  engaged.  In  other  words,  a  drunkard 
is  not  an  iDcomjjOtent,  like  an  idiot,  or  one  gen- 
erally insane.  His  incompetency  can  only  be 
established  by  showing  that  at  the  time  or  tbe 
act  in  question  his  understanding  was  clouded, 
or  his  reason  dethroned,  by  actual  intoxication." 

But  an  habitual  drunkard  is  not  necessa- 
rily an  Incompetent  person.  Van  Wyck  v. 
Brasber,  81  N.  Y,  260;  Ralston  v.  Turpln 
(C.  C.)  25  Fed.  18;  Wright  v.  Fisher,  65 
Mich.  275,  32  N.  W.  605,  8  Am.  St.  Rep.  886. 
Experience  shows  that  a  man  may  be  very 
much  intoxicated  and  still  be  shrewd,  bard 
In  drivli^  a  bargain,  and  In  every  way  com- 
petent to  manage  bis  own  business.  See 
Scbramm  v.  O'Connor,  88  IlL  639. 

In  Wright  V.  Flsber,  65  Mich.  284,  32  N. 
W.  610,  8  Am.  St.  Rep.  893,  it  is  said: 

"A  drunkard  is  not  an  incompetent,  like  an 
idiot,  or  one  generally  insane.  He  is  simply 
incompetent  upon  proof  that,  at  the  time  of  the 
act,  his  understanding  was  clouded,  or  his  rea- 
son dethroned,  by  actual,  intoxication.  Peck  v. 
Cary,  27  N.  Y.  9,  84  Am.  Dec.  220 ;  Gardner  v. 
Gardner,  22  Wend.  (N.  Y.)  626, 34  Am.  Dec.  340; 
Van  Wyck  v.  Brasher,  81  N.  Y.  260.  The  bur- 
den of  proof  of  tbe  fraud  is  upon  him."  Or, 
as  has  aptly  been  said,  "some  inebriates  have 
their  paroxysms  of  inebriety." 

ITie  rule  is  summarized  in  Bispbam's  Equi- 
ty, f  230,  as  follows: 

"If  a  man  is  so  far  drunk  that  he  is  sub- 
stantially non  compos  mentis,  his  contract  will 
be  invalid ;  but  if  there  is  intoxication,  not  so 
great  m  extent,  equity  will  not  interfere.  It 
will,  however,  in  cases  of  partial  drunkenness,  lay 
hold  of  any  circumstances  tending  to  show  ac- 
taal  imposition,  and  make  out  a  case  of  actual 
fraud,  especially  If  the  drunkenness  has  been 
brought  about  by  the  contrivance  of  the  other 
party  to  the  transaction." 

Matthls  V.  O'Brien,  137  Ky.  661,  126  S.  W. 
156,  comes  within  the  last-named  class  where 
an  advantage  was  taken  of  Matthls'  weak- 
ness and  necessities  to  obtain  an  uncon- 
scionable contract,  which  tbe  court  rescind- 
ed.   And  Herzog  v.  Glpson,  170  Ky.  325,  185 


S.  W.  1119,  is  to  tbe  same  effect  Neither 
case  is  applicable  here,  since  there  Is  no 
claim  that  Mrs.  Martin  obtained  something 
of  great  value  for  a  small  consideration. 

See,  also,  Pomeroy's  Eq.  Jur.  §  949 ;  Kubl- 
man  v.  Wieben,  128  Iowa,  188,  105  N.  W.  446, 
2  L.  B.  A.  (N.  S.)  666 ;  Miller  v.  Sterrlnger, 
66  W.  Va.  169,  66  S.  E.  228,  25  L.  R.  A.  (N. 
8.)  696;  Matz  v.  Martinson,  127  Minn. 
262,  149  N.  W.  370,  L.  R.  A.  1915B,  1121; 
Power  V.  King,  18  N.  D.  600,  120  N.  W.  543, 
138  Am.  St.  Rep.  784,  21  Ann.  Cas.  1108,  and 
notes  to  each  case. 

[2,  3]  Bearing  this  rule  of  law  in  mind,  we 
will  briefly  state  the  facts  to  which  tbe  rule 
must  be  appUed.  There  is  no  proof  that  Ed- 
ward Glenn  was  drunk  when  he  executed  the 
notes  and  mortgage ;  on  tbe  contrary,  tbe 
testimony  is  that  be  was  not  drunk  on  that 
occasion. 

Tbe  substance  of  tbe  proof  as  to  Edward 
Glenn's  incapacity  from  inebriety  and  other 
causes  is  that  about  two  years  before  his 
death  be  was  quite  ill  from  an  attack  of  ma- 
larial typhoid  fever;  that  thereafter  be  did 
not  manifest  bis  former  mental  or  physical 
force;  that  about  that  time  be  began  to 
drink  heavily,  and  neglected  his  business  to 
such  an  extent  that  be  was  unable  to  pay  his 
saloon  license  fee,  and  had  to  quit  business 
for  that  reason  perhaps  a  year  l)efore  the 
notes  and  mortgages  were  executed.  W.  W. 
Ball,  tbe  cashier  of  tbe  Union  Trust  Com- 
pany, represented  his  company  in  making  tbe 
loan,  and  R.  H.  Newell  represented  Mrs. 
Martin.  Both  testified  to  the  regularity  and 
fairness  of  the  transaction,  that  Edward 
Glenn  was  entirely  competent  to  transact 
business,  and  that  he  received  the  $1,000  call- 
ed for  by  tbe  notes  either  in  money  or  by  tbe 
application  of  a  part  of  it  to  the  payment  of 
tbe  lien  of  tbe  building  and  loan  association. 
They  are  not  contradicted. 

A  good  deal  of  testimony  has  been  taken  to 
the  effect  that  Edward  Glenn  became  an  ha- 
bitual bard  drinker  perhaps  two  years  before 
he  executed  tbe  notes  and  mortgage  in  ques- 
tion, and  that  his  business  went  gradually 
from  l>ad  to  worse,  ending  In  his  losing  it. 
But  in  the  absence  of  proof  ttaat  bis  drinking 
rendered  him  incompetent,  tbe  conclusion  to 
be  drawn  from  this  proof  is  that  bis  bad  hab- 
its compelled  bim  to  borrow  money,  rather 
than  that  Ball  or  Newell  took  advantage  of 
bis  habits  or  condition  by  pretending  to  lend 
him  money  which  was  not  actually  loaned. 
Tbe  substance  of  tbe  argument  is  that  it  hav- 
ing been  shown  that  Edward  Glenn  was  a 
heavy  drinker,  and  no  disposition  of  tbe  sur- 
plus money  received  from  tbe  mortgage  hav- 
ing been  shown,  the  law  will  place  the  burden 
upon  Mrs.  Martin  to  show  the  entire  good 
faith  of  the  transaction,  and  that  this  she 
has  failed  to  do.  We  cannot,  however,  agree 
With  either  of  these  propoeitioBS. 

These  facts,  at  most,  raised  a  mere  suspi- 
cion, and  cannot  prevail  against  the  positive 
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testimony  of  Ball  and  Newell.  That  Mrs. 
Martin  furnished  $1,000  to  Newell  to  be  loan- 
ed to  Glenn  Is  not  questioned ;  her  good  faith 
Is  In  no  respect  doubted  except  through  the 
acts  of  Newell,  her  agent.  Edward  Glenn 
never  questioned  the  transaction  or  denied  his 
full  liability,  and  after  his  death  no  defense 
was  claimed  for  five  years,  and  until  after 
this  action  was  bronght  to  collect  the  debt. 

Mrs.  Glenn  knew  as  much  In  1903  about 
her  husband's  drinking  habits  as  she  did  In 
1910  when  she  made  this  defense ;  neverthe- 
less, she  paid  the  Interest  upon  the  debt  for 
years  without  question  or  objection. 

The  weight  of  the  evidence  supports  the 
finding  of  the  chancellor ;  bat,  if  we  shonld 
have  any  doubt  upon  that  subject,  we  would 
feel  compelled  to  affirm  the  Judgment  under 
the  well-established  rule  that  where  the  proof 
Is  contradictory  and  the  mind  Is  In  doubt  the 
finding  of  facts  by  the  chancellor  will  not 
be  disturbed. 

We  have  not  conaldered  the  question  of 
ratification  urged  upon  us  by  appellee's  coun- 
sel, for  the  reason  that,  in  view  of  the  con- 
clusion reached  npon  the  principal  question, 
it  Is  unnecessary  to  a  decision  of  this  appeal. 

Judgm«it  amrmed. 


CONSOLIDATION  COAIi  CX).  v.  MOORE. 

(Court  of  Appeals  of  Kentucky.    Feb.  16,  1918.) 

Appeai.  AMD  Ebbob  «s>1096(4)— Second  Ap- 
PEAJ>— Law  of  the  Case. 
Opinion  on  a  former  appeal,  reversing  judg- 
ment for  plaintiff  on  the  single  ground  of  error 
in  an  instruction,  conclusively  settles  the  suffi- 
ciency of  petition  and  the  competency  of  the  evi- 
dence and  its  sufficiency  to  go  to  the  jury ;  it, 
in  the  absence  of  an  express  statement  that  a 
particular  point  is  not  passed  on,  being  the  law 
of  the  case,  not  only  with  respect  to  errors  re- 
lied on  for  a  reversal  on  such  appeal  and  which 
are  mentioned  in  the  opinion,  and  errors  re- 
lied on  but  not  so  noticed,  but  also  as  to  any 
errors  appearing  in  the  record  on  such  appeal 
that  might  have  been,  but  were  not,  then  re- 
lied on. 

Appeal  from  Circuit  Court,  Johnson  Coun- 

ty. 

Action  by  William  Moore  against  the  Con- 
solidation Goal  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Afllrmed. 

AlUe  W.  Tonng,  of  Wtaitesburg,  Ed.  C. 
O'Rear,  of  Frankfort,  and  Fogg  &  Kirk,  of 
Palntsvllle,  for  appellant.  Wheeler  &  Wheel- 
er, of  Palntsvllle,  for  appellee. 

MILLER,  J.  This  is  the  second  appeal  of 
this  action  brought  by  the  appellee  Moore 
against  the  appellant  company  for  personal 
injuries.  The  facts  are  fully  stated  in  the 
former  opinion,  which  may  be  read  In  160  Ky. 
48, 178  S.  W.  1136.  Upon  the  first  trial  Moore 
recovered  a  verdict  and  Judgment  for  $600, 
but  upon  appeal  to  this  court  that  judgment 
was  reversed  upon  the  single  ground  of  er- 
ror in  the  first  instruction.    Upon  the  second 


trial  Moore  obtained  a  verdict  for  $1,000,  and 
the  company  again  appeals.  It  now  assigns 
the  following  three  grounds  for  a  reversal: 
(1)  That  the  petition  Is  defective.  In  that  it 
falls  to  allege  Moore's  lack  of  knowledge  of 
the  defects  in  the  tra^k  complained  of;  (2) 
that  in  the  absence  of  such  an  allegation  and 
an  Issue  made  thereon  by  the  proof  and  the 
failure  to  submit  the  issue  to  the  Jury,  it 
was  prejudicial  error  for  the  trial  court  to 
overrule  the  demurrer  to  the  petition;  and  (3) 
there  should  have  been  a  peremptory  instruc- 
tion for  the  company  upon  its  defense  of  con- 
tributory negligence. 

The  former  opinion  expressly  held:  (1) 
That  the  safe  place  or  safe  appliance  doctrine 
did  not  apply;  (2)  that  the  evidence  of  the 
defective  condition  of  the  tra<^  was  suffi- 
cient to  take  the  case  to  the  jury ;  and  (3)  that 
Moore  did  not  asaiune  the  risk  in  question. 
These  three  issues  were  decided  against  the 
appellant;  and,  as  above  Indicated,  the  first 
Judgment  Vas  reversed  solel}-  for  error  In 
the  first  instruction.  Upon  the  second  trial 
the  error  in  the  instruction  was  corrected, 
and  no  complaint  is  now  made  against  it. 

Recurring  to  the  grounds  alleged  upon  this 
appeal  for  a  reversal  of  the  Judgment,  it  will 
be  observed  that  the  first  and  second  grounds 
are  substantially  the  same,  since  both  are 
predicated  upon  the  insufficiency  of  the  peti- 
tion. We  are  not,  however,  at  liberty  to  go 
into  that  question,  since  it  is  thoroughly  es- 
tablished that  the  opinion  upon  the  first  ap- 
peal Is  the  law  of  the  case,  not  only  with 
respect  (1)  to  errors  relied  upon  for  a  re- 
versal on  the  first  appeal  and  which  are  men- 
tioned in  the  first  opinion;  (2)  to  errors  re- 
lied on  but  not  noticed  in  the  opinion;  but 
(3)  also  as  to  errors  appearing  in  the  first 
record  that  might  have  been,  but  were  not 
then  relied  upon.  McNeill  v.  Thompson,  84 
S.  W.  1145,  27  Ky.  Law  Rep.  289;  United 
States  FideUty  &  Guaranty  Go.  v.  Blackley, 
Hurst  &  Co.,  85  S.  W.  196,  27  Ky.  Law  Rep. 
392 ;  C.  ft  O.  R.  Co.  v.  Morgan,  129  Ky.  731, 
112  S.  W.  869 ;  Dupoyster  v.  Ft  Jefferson  Im- 
provement Co-,  121  Ky.  618.  89  S.  W.  609, 
28  Ky.  Law  Rep.  501 ;  Strlngfield  v.  Louisville 
Ry.  Co.,  130  Ky.  468,  113  S.  W.  613;  m. 
Life  Ins.  Co.  v.  Wortham,  119  S.  W.  802; 
Stewart's  Adm'r  v.  L.  &  N.  R,  Co.,  138  Ky. 
717,  125  S.  W.  154;  Wall's  ExT  v.  Dlmmitt, 
141  Ky.  715,  133  S.  W.  768;  N.  C.  &  St.  L. 
Ry.  Co.  V.  Henry,  168  Ky.  465, 182  S.  W.  651: 
N.  C.  ft  St.  L.  Ry.  Co.  V.  Banks,  168  Kj-. 
581,  182  S.  W.  660. 

This  rule  applies  to  all  cases  where  ttie 
opinion  does  not  expressly  state  that  a  par- 
ticular pointy  is  not  passed  upon ;  and,  an 
opinion  upon' a  first  appeal  conclusively  set- 
tles the  questions  of  the  sufficiency  of  the 
pleadings,  the  competency  of  the  testimony, 
and  its  sufficiency  to  take  the  case  to  the  ju- 
ry.   IlllnolB  Life  Ins.  Co.  v.  Wortham,  supra. 
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The  rule  also  applies  to  fbe  former  action 
of  the  trial  court  In  submitting  the  question 
of  contributory  negligence,  Instead  of  peremp- 
torily instructing  for  the  defendant  upon  that 
defense.  The  ];)etltlon  was  amended  to  the 
plaintiff's  advantage,  and  the  error  In  the  In- 
structions was  corrected.  In  other  respects 
the  case  Is  substantially  the  same  as  on  the 
former  appeal. 

We  find  no  error  In  the  record. 

Judgment  affirmed. 


WILSON  et   aL  v.   OATRON. 
(Court  of  Appeals  of  Kentucky.    Feb.  12,  1918.) 

1.  Adverse  Possession  ^=323— Acts  or  Pos- 
session—Ccttinq  TlWBEB. 

The  fact  that  a  predecessor  in  the  chain  of 
title  sought  to  be  established  bv  adverse  posaeB- 
aiOD  owaaionaUjr  cut  timber  nt>m  the  land  is 
entitled  to  no  weight  in  determiQing  the  ques- 
tion of  adverse  possesaion. 

2.  Advebse  Possession  93>114(1)— Svidxnoe 
— sufficienct. 

Evidence  A«U[ ,  insaffieieat  to  establish  title 
by  adverse  pocsession. 

3.  ADVEBfis  Possession  «=»44— Requisitkb. 

To  perfect  title  by  adverse  posgession,  the 
possession  must  be  continnous  for  the_  whole  pe- 
riod prescribed  by  the  statute  of  limitations,  and 
any  break  in  the  continuity  is  fatal. 

Appeal  from  Olrcnit  Court,  Knox  County. 

Bait  by  J(An  H.  Wilson  and  others  against 
J.  F.  Catron,  Decree  dismissing  the  peti- 
tion and  awarding  defendant  the  relief 
prayed  in  the  cross-bill,  and  plaintiffs  ap- 
peal.   Affirmed. 

Dlshman,  Tinsley  &  Dlshman,  of  Barbour- 
vUle,  for  appellants.  J.  D.  Tugglfc,  of  Bar- 
bourvlUe,  for  appellee. 

CLAY,  C.  Plaintiffs  John  H.  Wilson,  T.  S. 
Wilson,  M.  S.  Costellow,  and  W.  F.  Costel- 
low,  her  husband,  brought  this  suit  against 
^efmdant,  J.  V.  Catroa,  to  recover  a  tract  of 
land  in  Knox  county,  and  to  enjoin  the  de- 
fendant from  catting  and  removing  the  tim- 
'MT  therefrom.  By  answer  and  counter- 
claim, defendant  denied  the  title  of  plaintiffs, 
pleaded  title  in  himself,  and  asked  that  he  be 
adlndged  the  owner  of  the  land.  On  final 
hearing  the  petition  was  dismissed,  and  de- 
fendant was  granted  the  relief  prayed  for^ 
Plaintiffs  appeal. 

Defendant's  title  Is  as  follows;  The  land 
was  patented  by  James  Payne  In  the  year 
1852.  Thereafter  James  Payne  died  leaving 
certain  heirs.  In  the  year  1907  J.  F.  Hawn, 
as  rerenne  agent  for  the  state  at  large,  in- 
Btltnted  an  action  In  the  Knox  county  court 
against  James  Payne's  heirs  for  the  purpose 
«f  listing  the  land  for  taxation  as  their  prop- 
erty for  the  years  1903,  1904,  1905,  1906,  and 
1907.  In  this  proceeding  a  Judgment  was 
rendered  assessing  the  land  for  the  years 
referred  to  and  ordering  a  sale  thereof  to 
pay  the  taxes  so  assessed.    A  sale  was  made 


by  the  sheriff  of  E^nox  county  on  October 
28,  1907,  and  the  land  was  purchased  by 
the  defendant.  On  April  6,  1911,  a  subse- 
quent sheriff  of  Knox  county  executed  to  de- 
fendant a  deed  for  said  land. 

Plaintiffs  J.  H.  WUson,  T.  S.  Wilson,  and 
M.  S.  Costellow  are  the  only  heirs  of  H.  K. 
Wilson,  deceased,  and  W.  F.  Costellow  is  the 
husband  of  M.  S.  Costellow.  According  to 
their  evidence,  James  Payne,  patentee,  sold 
the  land  by  parol  to  H.  K.  Wilson  in  the  early 
60*8.  It  does  not  appear  that  the  land  was 
ever  occupied  or  cultivated  by  H.  K.  Wils<m 
himself  or  any  tenant  that  he  placed  thereon. 
The  only  act  of  ownership  that  he  ever  ex- 
ercised over  the  land  was  the  occasional  cat- 
ting of  timber.  Subsequently  he  sold  the  land 
by  parol  to  John  R.  Payne.  Though  John  R. 
Payne  stated  that  he  took  possession  of  the 
Und  in  1888  or  1889,  the  decided  weight  of 
the  ev;^dence  is  to  the  effect  that  he  never  took 
possession  until  the  year  1893.  Thereafter  he 
continued  to  cultivate  the  land  in  corn  until 
the  year  1902,  when  he  and  the  Wilson  heirs 
executed  a  writing  rescinding  the  parol  con- 
tract of  sale.  At  that  time  he  surrendered 
the  possession  of  the  land,  and  thereafter 
plaintiffs  rented  the  land  to  three  tenants 
who  cultivated  the  land  In  corn  for  four 
years.  Exactly  what  years  these  tenants  oo 
cupled  the  land  in  question  does  not  appear. 
Within  two  years  after  the  sheriff's  sale, 
plaintiffs  tendered  to  defendant  the  sum  of 
$58.62,  the  amount  of  taxes,  Interest,  penal- 
ties, and  costs,  for  the  purpose  of  redeeming 
the  land. 

[1 , 2]  It  may  be  conceded  that  if  plaintiffs 
acquired  title  by  adverse  possession  under  the 
parol  purchase  of  their  father,  then  the  heirs 
of  James  Payne  had  no  title,  and  defendant 
acquired  nothing  by  his  purchase.  When  we 
come  to  consider  the  question  of  adverse  pos- 
session, the  fact  that  H.  K.  Wilson,  who  had 
purchased  the  property  by  parol,  occasion- 
ally cut  timber  (^  the  land,  Is  entitled  to  no 
weight  whatever.  We  must  therefore  look  to 
the  evidence  respecting  the  cultivation  of  the 
land  by  John  R.  Payne,  and  by  the  tenants 
placed  thereon  by  plaintiffs  after  the  rescis- 
sion of  the  parol  sale  to  John  R.  Payne. 
Even  If  J<dm  R.  Payne  by  himself  or  others 
cultivated  the  land  during  the  whole  of  cbch 
year  occurring  between  the  date  of  his  parol 
purchase  and  the  date  of  its  rescission,  he 
could  not  have  been  in  possession  longer  than 
9  or  10  years,  and  even  if  we  concede  that  the 
tenants  who  followed  him  took  immediate 
possession  and  cultivated  the  land  for  each  of 
the  succeeding  4  years  during  the  entire  pe- 
riod of  those  years,  such  possession  would 
not  have  exceeded  14  years  at  the  most.  As 
a  matter  of  fact,  however,  the  evidence  fails 
to  show  that  these  parties  successively  cul- 
tivated the  land  for  a  period  of  15  years,  or 
that  they  cultivated  it  for  any  one  year  for 
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such  a  length  of  time  as  to  make  their  hold- 
ing adverse  during  that  year.  On  the  con- 
trar7,  they  merely  planted  the  land  in  com, 
which  necessarily  left  the  land  uncultivated 
for  a  substantial  portion  of  each  year. 

[S]  In  order  to  perfect  title  by  adverse  jws- 
sesslon,  snch  possession  must  be  continuous 
for  the  whole  period  prescribed  by  the  statute 
of  limitations.  Any  break  or  interruption  of 
the  continuity  of  the  possession  will  be  fatal 
to  the  claim  of  the  party  setting  up  such  title. 
2  O.  J.  p.  80,  8  64 ;  Terry  v.  LoudermUk,  158 
Ky.  3S53,  164  S.  W.  059;  White  v.  McNabb, 
140  Ky.  828,  131  S.  W.  1021;  Rogers  v. 
Moore,  9  B.  Mon.  401 ;  Norton  v.  Doe,  1  Da- 
na, 14.  Since  the  evidence,  in  this  case  failed 
to  show  a  continuity  of  possession  for  the 
statutory  period  on  the  part  of  plaintiffs  and 
those  through  whom  they  claim,  it  follows 
that  the  chancellor  did  not  err  in  holding  that 
they  failed  to  show  title  by  adverse  posses- 
sion. 

It  is  not  claimed  that  there  was  any  error 
Invalidating  the  tax  proceeding  by  which  de- 
fendant acquired  title.  On  the  death  of 
James  Payne,  the  original  patentee,  the  title 
descended  to  his  heirs  at  law,  and  defendant 
by  his  purchase  acquired  their  title.  Since 
plaintiffs  failed  to  show  title  by  adverse  pos- 
session, the  chancellor  properly  adjudged  that 
defendant  was  the  owner  of  the  land. 

Judgment  affirmed. 


SMITH  V.   PADUCAH   TRACTION  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  15, 1918.) 

1.  Triai,   «=3251(8)  —  Instbdctions    on    De- 
fense Not  Pleaded. 

Where  there  is  no  plea  of  contributory  neg- 
ligence, it  is  error  to  give  an  instruction  upon 
that  subject,  as  instructions  in  civil  cases  must 
conform  to  such  issues  as  are  made  by  the  plead- 
ing and  supported  by  evidence, 

2.  Trial   «=s»261(8)  —  Instbuctionb   on    Dk- 
FENSE  Not  Pleadei>— "Contbibtttokt  Nbg- 

LIGKNCE." 

An  instruction,  directing  the  Jury  to  find  for 
defendant  street  caf  company  if  after  plaintiff 
child  was  put  off  the  car  for  failure  to  pay  his 
fare  he  got  on  while  the  car  was  in  motion  and 
in  ao  doing  fell  and  was  injured,  was  not  an 
instruction  on  contributory  negligence  improper- 
ly given  because  contributory  negligence  was  not 
pleaded,  "contributory^  negligence'"^  being  negli- 
gence of  plaintiff,  which  concurring  and  co-op- 
erating with  the  negligence  of  defendant,  is  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contribu- 
tory Negligence.] 

8.  Stmet  Railboads  «=!»111(2)— Evidence— 

Admissibilitt. 
Evidence  tliat  plaintiff,  after  having  been  ex- 
pelled from  defendant's  street  car,  wrongfully 
climbed  upon  the  car  and  was  injured  '^»•as  com- 
petent under  defendant's  traverse  to  complaint 
based  on  its  negligence. 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  Charles  N.  Smith,  etc.,  against 
the  Paducah  Traction  Company.    Judgment 


tor  defendant,  and  plaintiff  appeals.     Af- 
firmed. 

Hal  S.  Corbett,  of  Paducah,  Jas.  C.  Cheek, 
of  Oklahoma  City,  Okl.,  and  Chas.  H.  Mor- 
ris, of  Frankfort,  for  appellant.  Wheeler  & 
Hughes,  of  Paducah,  for  appellee. 

SAMPSON,  J.  Charles  N.  Smith,  a  boy 
about  12  years  of  age,  with  two  companions 
was  returning  from  Sunday  school,  when 
they  boarded  appellee's  street  car  In  Pa- 
ducah, Kentucky.  The  other  boys  each  gave 
the  conductor  a  five  cent  piece  as  fare,  and 
appellant  gave  him  what  he  asserts  was  a 
five  cent  piece,  bat  wliich  the  conductor  re- 
jected as  a  spurious  coin.  Thereupon  the 
conductor  threatened  to  eject  the  boy  unless 
he  gave  him  a  nickel  as  fare.  The  boy  in- 
sisted that  he  bad  presented  a  good  nickel. 
After  some  words  the  conductor  stopped  the 
car  and  put  plaintiff  off.  When  the  car 
started  again  plaintiff  climbed  on  the  car 
over  the  protest  and  objection  of  the  conduc- 
tor, and  in  so  doing  either  fell  from  the  car 
or  was  pushed  from  the  car  by  the  conductor 
and  was  severely  injured  In  his  knees.  The 
witnesses  did  not  agree  as  to  what  took  place 
just  Immediately  before  and  at  the  time  the 
boy  fell  from  the  car.  The  court  submitted 
the  case  to  the  jury,  and  a  verdict  was  re- 
turned in  favor  of  the  appellee  company,  and 
the  injured  boy  prosecntes  this  appeal  be- 
cause of  an  alleged  error  of  the  trial  court  in 
giving  iustmction  X  to  the  jury.  The  other 
two  instructions  are  conceded  to  be  practical- 
ly correct 

[1,  2]  Plaintiff's  petition  charges  negligence 
on  the  part  of  the  company  in  ejecting  the 
boy,  and  the  answer  is  a  traverse  of  the  alle- 
gations of  the  petition.  There  is  no  plea  of 
contributory  negligence.  Under  this  state 
of  the  pleadings  appellant  urges  that  the 
street  car  company  was  not  entitled  to  an 
instruction  upon  contributory  negligence,  and 
objected  to  instruction  X,  because,  as  appel- 
lant insists,  it  is  in  effect  an  Instruction 
directing  the  jury  to  find  for  the  company  if 
appellant  was  guilty  of  cmitrlbutory  negli- 
gence. Where  there  Is  no  plea  of  contribu- 
tory negligence,  it  is  error  for  the  trial  court 
to  give  an  instruction  upon  that  subject  In 
the  case  of  Louisville  &  Nashville  R.  Co.  ▼. 
Mattingly,  67  S.  W.  620,  22  Ky.  Law  Rep. 
189,  It  Is  held  that  where  the  company  failed 
to  plead  contributory  negligence  it  was  not 
error  for  the  trial  court  to  refuse  to  Instract 
the  jury  upon  that  subject.  It  has  been  re- 
peatedly held  that  instructions  in  civil  cases 
must  be  confined  to  the  issues  made  in  the 
pleadings  and  such  as  are  supported  by  evi- 
dence, and  no  instruction  is  allowable  wbidt 
is  not  supported  both  by  the  pleadings  and 
the  proot  If,  therefore,  instruction  X,  given 
upon  the  trial  of  this  case,  amounted  to  one 
upon  contributory  negligence,  then  the  trial 
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court  committed  error.  Instruction  X  direct- 
ed the  Jury  to  return  a  verdict  tot  the  de- 
fendant company  If  they  should  believe  from 
the  evidence  that  after  the  boy  was  put  off 
the  car  he  attempted  to  and  did  get  on  the 
car  vhile  the  same  was  In  motion,  and  In 
doing  80  fell  and  was  Injured.  This,  does 
not  prevent  the  question  of  contributory  neg- 
ligence, because  contributory  negligence  can- 
not exist  without  negligence  on  the  part  of 
the  defendant  Contributory  negligence  is 
defined  to  be  the  negligence  of  a  plaintiff, 
which,  concurring  and  co-operating  with  the 
negligence  of  the  defendant,  is  the  proximate 
cause  of  the  injury.  The  term  "contributory 
negligence"  implies  the  existence  of  negli- 
gence on  the  part  of  the  defendant  Hum- 
mer's Ex'r  V.  I/.  A  N.  Hallway  Co.,  128  Ky. 
486,  108  S.  W.  885.  82  Ky.  Law  Rep.  1815. 

[3]  Instruction  X,  however,  is  not  based 
ajxin  any  negligence  of  the  defendant  what- 
ever. If  the  boy,  after  climbing  back  upon 
the  moving  car,  fell  off  and  was  Injured 
without  fault  on  the  pari:  of  the  street  car 
company,  it  was  the  duty  of  the  Jury  to  find 
and  return  a  verdict  in  favor  of  the  defend- 
ant company,  and  this  is  the  purport  and  ex- 
tent of  Instruction  X.  The  plaintiff  alleged 
negligence  on  the  part  of  the  defendant  com- 
pany, and  attempted  to  prove  it;  the  com- 
pany denied  Its  negligence,  and  Introduced 
evidence  tending  to  show  that  it  was  not 
guilty  of  the  charge.  In  doing  so  It  was  made 
to  appear  that  the  boy  wrongfully  climbed 
upon  the  car  while  it  was  in  motion,  and  by 
accident  fell  and  injured  himself.  This  evi- 
dence was  competent  under  the  traverse,  and 
Instruction  X  did  no  more  than  to  submit 
this  question. 

Judgment  affirmed. 


CHARLES  V.   ELKHOBN  MINING  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  12,  19ia) 

1.  Mashsb  and  Servant  ^»107(3)— Injubies 
TO  Skbv ANT— Safe  Place  to  Wobk. 

The  rule  that  the  master  must  exercise  or- 
dinary care  to  provide  his  servant  a  reasonably 
safe  place  for  work  does  not  apply  where  the 
very  work  which  the  servant  is  employed  to 
do  consists  in  making  a  dangerous  place  safe. 

2.  Masteb    and    Sebvant    i8=»118(5)— Injtt- 
BiEfl  TO  Sebvant— Safe  Place  to  WObk. 

Where  the  injured  servant  was  employed 
as  a  timberman  in  a  mine  to  reset  timbers 
knocked  down  by  a  runaway  machine  go  as  to 
make  the  passage  safe,  the  master  -owed  him 
no  duty  to  use  ordinary  care  to  furnish  a  rea- 
■onaUy  safe  place  to  work. 

Appeal  from  Circuit  Court  Floyd  County. 

Action  by  Henry  Charles  against  the  Elk- 
horn  Mining  Company.  Judgment  for  de- 
fendant on  directed  verdict,  and  plaintiff  ap- 
peals.   Affirmed. 

May  &  May  and  A.  J.  May,  all  of  Preston- 
burg,  for  appellant    Edward  C.  O'Rear,  of 


Frankfort,  Allie  W.  Young,  of  'Wbitesburg, 
and  Smith  ft  Combs,  of  Hlndman,  for  appel- 

OLAY,  a  In  this  suit  by  Henry  Charles 
against  the  Elkhorn  Mining  Company  to  re- 
cover damages  for  personal  Injuries,  the 
trial  court  directed  a  verdict  in  favor  of  the 
defendant,  and  plaintiff  appeals. 

The  evidence  shows  the  following  facts: 
In  moving  a  coal-cutting  machine  through  the 
main  entry  of  one  of  defendant's  mines  the 
machlnemen  lost  control  of  It  The  machine 
ran  down  grade  and  knocked  down  all  the 
props  and  other  timbers  under  the  roof  of  the 
entry  for  a  distance  of  75  or  100  feet  The 
mine  foreman  directed  the  timber  foreman 
to  set  up  the  timbers  and  props.  Plaintiff 
was  a  member  of  the  timber  crew  whose  duty 
it  was  to  perform  this  service.  The  timber 
foreman  took  the  crew,  including  plaintiff,  to 
the  place  where  it  was  necessary  to  set  up 
the  props.  Plaintiff  was  carrying  one  of 
these  props  for  the  purpose  of  pladng  it  un- 
der {he  roof.  While  in  the  act  of  laying  the 
prop  down  for  the  purpose  of  resetting  it. 
several  pieces  of  slate  fell  from  the  roof 
where  the  prop  had  been  knocked  down,  and 
Injured  plaintiff.  It  further  appears  that 
plaintiff  was  an  exi)erienced  miner,  and  had 
been  engaged  in  the  work  of  setting  tlmber.s 
for  about  two  months  or  more. 

Plaintiff  did  not  base  his  recovery  on  an 
assurance  of  safety,  or  on  the  fact  that  he 
was  inexperienced  and  the  defendant  failed 
to  warn  him  of  the  danger.  The  only  neg- 
ligence relied  on  was  the  failure  of  the  de- 
fendant to  furnish  him  a  reasonably  safe 
place  for  work,  the  petition  alleging.  In  sub- 
stance, that  while  he  was  attempting  to  prop 
the  roof  of  the  mine  and  place  caps  thereon, 
"to  make  the  same  safe,"  defendant  permit- 
ted its  mine  roof  to  become  unsafe,  danger- 
ous, and  defective,  and,  by  reason  Of  defend- 
ant's failure  to  use  ordinary  care  for  his  safe- 
ty, a  large  slate  rock'  fell  and  injured  him. 

[1]  The  rule  that  the  master  must  exer- 
cise ordinary  care  to  provide  his  servant  a 
reasonably  safe  place  for  work  does  not  ap- 
ply where  the  very  work  which  the  servant 
Is  employed  to  do  consists  in  making  a  dan- 
gerous place  safe.  Thompson  on  Negligence, 
lit  3877  and  4705;  Louisville  &  Henderson 
RaUway  Co.  v.  Wright,  170  Ky.  230, 185  S.  W. 
861.  Following  this  rule,  this  court  in  the 
case  of  Williamson's  Adm'r  v.  Blue  Grass 
Fluorspar  Co.  et  al.,  156  Ky.  226,.  160  S.  W. 
920,  said: 

"The  master  must  timber  up  his  mine  and  use 
ordinary  care  to  keep  it  reasonably  safe  for 
the  use  of  his  servants ;  but  he  must  have  men 
to  timber  it  up.  The  deceased  and  the  men 
with  him  were  engaged  in  timbering  up  tbis 
mine  so  as  to  make  it  safe  before  other  dii^ging 
was  done.  The  master,  when  he  sends  out  one 
set  of  men  to  timber  up  a  mine.  Is  not  required 
to  first  send  out  another  set  of  men  to  make 
the  mine  safe  for  them.     Men  engaged  in  such 
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work  must  understand   that  they  are  ptltting 
in  the  timbers  to  make  the  mine  safe." 

The  same  doctrine  was  applied  In  the  case 
of  Flnalyson  v.  Utlca  Mining  &  Mlling  Co., 
67  Fed.  507,  14  C.  O.  A.  402,  where  Judge 
Sanborn,  for  tbe  purpose  of  Ulustrating  the 
effect  of  a  contrary  rule,  said: 

"The  complaint  is  that  tbe  master  was  negli- 
gent because  it  did  not  render  unnecessary  the 
work  it  employed  the  servant  to  do,  before  he 
commenced  to  do  it" 

[2]  Here  tbe  plaintiff  was  employed  to  tim- 
ber the  mine,  and  was  actually  engaged  in 
tbe  work  of  propping  the  roof  in  order  to 
make  it  safe.  Under  these  circumstances 
the  defendant  did  not  owe  him  the  duty  of 
first  sending  out  other  men  to  do  the  very 
work  whldi  plaintiff  himself  was  employed 
to  do.  Since  the  defendant  was  under  no 
duty  to  use  ordinary  care  to  furnish  plain- 
tiff a  reasonably  safe  place  for  work.  It  fol- 
lows that  the  trial  court  properly  directed  a 
verdict  in  favor  of  the  defendant. 

Judgment  affirmed. 


SCOTT  V.  RATLIFP. 
(Cionrt  of  Appeals  of  Kentucky.    Feb.  12,  1918.) 

1.  Deeds  *=»  147— Validity  of  Conditions. 

A  condition  in  a  conveyance  providing  that 
in  the  event  that  any  creditors  of  the  grantee 
bought  to  subject  the  lands  to  their  debts,  the 
title  should  at  once  go  to  the  grantee's  children, 
was  a  valid  enforceable  condition. 

2.  Deeds  ^=s>105— Construction  as  to  Pas- 
ties—Rem  aindebs— "Children.  " 

Under  a  deed  providing  in  effect  that  if  the 
grantee  should  get  in  debt,  and  any  creditors 
should  undertake  to  subject  the  land  to  the  pay- 
ment of  the  debt,  then  the  deed  to  the  grantee 
should  be  void,  and  the  land  should  go  to  his 
"children,"  and  if  he  had  no  children,  then  to 
his  brothers  and  sisters,  the  grant  to  the  chil- 
dren was  not  limited  to  those  living  at  the  time 
tbe  condition  was  broken,  but  included  children 
bom  afterwards,  and  the  only  child  of  tbe  gran- 
tee living  at  tbe  time  the  grantee  forfeited  his 
title  took  title  subject  to  be  defeated  in  part 
by  the  birth  of  other  children. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Children.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Suit  by  S.  M.  Ratllff  against  J.  A.  Scott. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  with  directions. 

Hager  &  Stewart,  of  Ashland,  for  appel- 
lant S.  S.  Willis  and  R.  D.  Davis,  both  of 
Ashland,  for  appellee. 

CARROLL,  J.  The  only  question  In  this 
case  is.  Could  the  appellee,  S.  M.  Ratllff, 
make  a  good  title  to  a  tract  of  land  that  she 
sold  to  tbe  appellant,  Scott?  Whether  she 
could  or  not  depends  on  the  proper  construc- 
tion of  a  deed  made  In  1878  by  John  H.  Rey- 
nolds and  wife  to  their  son,  Thomas  Rey- 
nolds, the  father  of  S.  M.  Ratllff.  This  deed 
recites: 


"That  said  partv  of  the  flrat  part  for  and  in 
consideration  of  tbe  love  and  affection  tliat  we 
have  for  our  (son)  and  for  the  further  sum  of 
one  hundred  dollars  to  be  paid  to 'Ann  Sowards 
or  her  heirs  in  five  years  from  this  date  to  here- 
by sell  anfl  convey  to  the  party  of  the  second 
part  his  heirs  and  ii««ign«  the  following  describ- 
ed property,  to  wit:  A  certain  part  of  the  home 
farm  that  we  now  live  on  and^  bounded  afe  fol- 
lows: *  *  *  To  have  and  to  hold  the  same, 
together  with  all  the  appurtenances  thereunto 
belonging  unto  tbe  party  of  the  second  part,  his 
heirs  and  assigns  forever.  And  the  said  party 
of  the  first  part  hereby  covenant  wlA  the  said 
party  of  the  second  part  that  tliey  will  warrant 
the  title  to  the  property  hereby  conveyed  unto 
said  party  of  tne  second  part  and  his  heirs 
and  assigns  forever.  That  is  to  say  Thomas 
Reynolds  is  not  to  sell  or  convey  said  land  to 
aney  person  except  to  William  Reynolds  or  C. 
Reynolds ;  and  if  said  Thomas  Reynolds  should 
sell  or  convey  to  aney  other  persons  then  in  that 
event  this  deed  shall  be  void  and  if  said  Thomas 
Reynolds  should  git  in  debt  or  any  libility  to 
sell  said  land  then  this  deed  shall  bee  void  and 
the  land  to  gow  to  his  childem  and  if  he  has  no 
cbildran  then  it  shall  gow  to  his  brothers  and 
sisters  and  if  Thomas  Reynolds  should  die  be- 
fore his  wife  she  is  to  live  on  said  land  her  life- 
time unless  she  shuld  marry  and  in  tbe  event 
that  she  shuld  marry  then  the  land  is  to  gow 
to  said  Thomas  Reynolds  birrs  at  the  date  of 
said  marrage.  This  deed  is  not  to  take  affect 
until  the  death  of  myself  and  Cyntha  Reynolds 
my  wife  and  at  our  death  then  this  deed  is  to 
gow  into  effect" 

It  stands  admitted  that  in  1873  Thomas 
Reynolds,  the  grantee  In  the  deed,  became 
Involved  in  debt,  and  as  a  result  thereof 
judgment  went  against  him,  and  the  execu- 
tion Issued  thereon  was  levied  on  the  tract 
of  land  conveyed  to  him  by  bis  father. 
Thereafter  tbe  land  was  sold  in  satisfaction 
of  the  execution  and  purchased  by  the  execu- 
tion plaintiff,  who  had  the  sheriff  make  a 
deed  to  tbe  land  that  he  had  bought  to  S. 
M.  Ratllff,  she  having  satisfied  his  execu- 
tion debt.  It  is  further  admitted  on  the  rec- 
ord that  Thomas  Reynolds,  the  grantee  in 
the  deed,  is  living,  and  tbat  S.  M.  Ratllff 
is  Ills  only  child. 

On  behalf  of  S.  M.  RatUff  the  argument  is 
made  that,  as  It  was  provided,  in  substance 
and  effect,  in  tbe  deed  to  Thomas  Reynolds, 
tbat  if  be  should  get  In  debt  and  any  cred- 
itor should  undertake  to  subject  tbe  land  to 
tbe  payment  of  the  debt,  then  the  deed  to 
him  should  be  void  "and  tbe  land  go  to  his 
children,  and  If  he  has  no  children,  then  to 
bis  brothers  and  sisters" :  and  that  as  Tbom- 
as  Reynolds  did  get  in  debt  and  tbe  land 
was  sold  to  satisfy  bis  indebtedness,  this  at 
once  divested  blm  of  title  and  at  once  vested 
tbe  title  in  bis  children,  and  as  she  was  at 
the  time  and  is  now  tbe  only  living  child, 
tbe  full  title  vested  In  her  by  virtue  of  tbe 
sale  of  the  land  as  well  as  by  the  deed  made 
by  tbe  sheriff,  subject  to  the  life  estate  of 
John  Reynolds  and  bis  wife.  It  may,  how- 
ever, be  here  observed  that  there  is  no  con- 
troversy between  the  parties  respecting  this 
life  estate. 

On  behalf  of  Scott  tlie  argument  Is  made: 
(1)  That  as  tbe  deed  to  Thomas  Reynolds 
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conr^nd  to  Um,  in  the  gnutiae  danBe,  the 
fee-simple  title,  this  title  would  not  be  Im- 
paired or  divested  by  subsequent  conditions 
In  the  deed;  (2)  that  as  Thomas  Reynolds, 
the  grantee.  Is  jret  Uvlng,  and  upon  the  de- 
feasance, assuming  It  to  be  valid,  the  deed 
provided  that  the  land  should  go  to  bis  chil- 
dren, S.  M.  Ratllff,  although  the  only  child 
of  Thomas  Reynolds,  did  not  and  would  not 
become  Invested  with  a  good,  vendible  title 
until  the  possibility  of  further  Issue  to  Thom- 
as Reynolds  was  extinguished,  and  this  could 
not  reasonably  be  determined  until  his  death. 

[1 1  As  to  the  first  proposition,  it  Is  the  set- 
tled law  of  this  state,  as  declared  by  this 
court,  that  the  condition  the  grantor  attach- 
ed to  the  conveyance,  providing  that  in  the 
event  any  creditors  of  the  grantee  sought  to 
subject  the  land,  the  title  should  at  once  go 
to  his  children.  Is  a  valid  and  enforceable 
one.  Bull  v.  Kentucky  National  Bank,  90 
Ky.  452,  14  S.  W.  425,  12  Ky.  Law  Rep.  530. 
12  K  R.  A.  37;  Bottom  v.  Fultz,  124  Ky. 
302,  98  S.  W.  1037,  30  Ky.  Law  Rep.  479. 
And  so  vrbea  this  condition  in  the  deed  was 
broken  by  the  grantee,  he  was  at  once  di- 
vested of  title  to  the  land,  and  the  title  at 
once  vested  in  bis  children,  or  rather  in  his 
daughter,  now  S.  M.  Ratllff,  as  she  was  at 
that  time  bis  only  child. 

[2]  The  remaining  question  is.  Did  S.  M. 
Ratllff  take  a  fee-simple  title  to  the  whole 
of  the  land,  or  did  she  take  a  title  part  of 
whldi  at  least  was  subject  to  be  defeated  by 
the  birth  of  other  children  to  the  grantee, 
Thomas  Reynolds?  It  is  plain  that  If  Thom- 
as Reynolds,  at  the  time  he  forfeited  his  ti- 
tle to  the  land,  had  had  other  children  than 
S.  Bf.  Ratllff,  the  title  would  have  gone  to  all 
of  the  children  In  equal  shares.  But  it  is 
contended  that  as  S.  M.  Ratllff  was  at  that 
time  the  only  living  child,  the  whole  title 
vested  In  her,  and  having  once  vested,  no 
part  of  it  was  subject  to  be  defeated  or 
taken  away  from  her  by  the  birth  of  other 
children. 

We  do  not  find  ourselves  able  to  agree 
with  this  contention.  It  will  be  observed 
that  the  grantor  did  not  say  that  the  title 
should  vest  in  the  children  of  the  grantee, 
Thomas  Reynolds,  living  at  the  time  the  con- 
dition was  broken,  or  use  any  words  that 
could  be  construed  to  mean  that  he  Intended 
that  the  estate  should  go  to  the  then  living 
children  of  Thomas  Reynolds,  or  that  after- 
bom  children  should  be  deprived  of  their 
equal  shares  in  the  land  with  the  children 
living  at  the  time  the  title  defvoluted  from 
the  grantee  to  his  children.  On  the  contrary, 
he  used  without  limitation  the  broad  word 
"children,"  thereby  manifesting  a  purpose 
that  all  the  children  of  the  grantee  should 
partld^te  equally  in  the  ownership  of  the 
land. 

According  to  the  construction  placed  on 
this  provision  by  counsel  for  the  appellee,  if 
a  child  of  the  grantee  had  been  bom  six 
months  after  the  condition  was  broken,  he 


would  be  denied  the  right  to  share  in  the 
land  as  much  so  as  a  child  that  might  be 
born  twenty  years  afterwards,  because  the 
whole  argument  rests  on  the  proposition  that 
when  the  condition  was  broken,  the  title  im- 
mediately became  vested  irrevocably  in  the 
then  living  children  of  the  grantee,  as  much 
so  indeed  as  if  the  deed  had  been  made  to 
them  in  the  first  instance,  or  the  children 
who  should  take  when  the  condition  was 
broken  had  been  named  in  the  deed  to  Thom- 
as Reynolds. 

It  would  further  follow  from  this  construc- 
tion that  if  the  grantee  had  no  children 
when  the  condition  was  broken,  the  land 
would  go  under  the  deed  to  his  brothers  and 
sisters,  who  would  likewise  take  the  fee-sim- 
ple title,  of  which  they  could  not  be  divested, 
in  whole  or  in  part,  by  children  subsequent- 
ly bom.  The  result  of  this  would  be  that 
althougji  the  children  of  Thomas  Reynolds, 
if  he  had  any,  were  to  be  the  first  takers, 
and  his  brothers  and  sisters  the  second,  his 
children  if  bom  subsequent  to  the  devolution 
in  the  title  would  be  deprived  of  all  Interest 
in  the  estate.  This  constructirai  would  cer- 
tainly do  violence  to  the  expressed  inten- 
tion of  the  grantor  which  was,  as  we  think, 
that  all  the  children  of  Thomas  Reynolds, 
no  matter*  when  bora,  would  take  an  equal 
share  in  the  land.  In  other  words,  if  only 
one  child  was  living  when  the  condition  was 
broken,  the  title  would  go  to  that  child,  sub- 
ject, however,  to  be  opened  up  for  the  bene- 
fit of  subsequently  bom  children,  who,  as 
each  was  bom,  would  take  his  equal  share. 

Accordingly  we  think  that  S.  U.  Ratllff 
never  had  and  vrill  not  have  until  the  death 
of  Thomas  Reynolds  the  fee-simple  title  to 
the  whole  of  this  land.  The  construction  we 
have  adopted  is  in  harmony  with  many  opin- 
ions of  this  court  construing  the  meaning  of 
ther  word  "children"  In  deeds  and  wills  in 
cases  presenting  questions  whether  children 
living  at  the  time  tbe  title  vested  in  the 
children  under  some  condition  in  the  deed 
or  will  took  the  whole  estate  to  the  exclu- 
sion of  after-bom  children.  Thus  in  Barker 
V.  Barker,  Jr.,  148  Ky.  66,  136  S.  W.  396,  the 
devise  was  to  Mrs.  Caroline  M.  Stltes,  and  in 
the  event  of  her  death  before  the  will  took 
effect,  the  property  devised  was  directed  to 
be  "divided  between  the  children  of  Rich- 
ard N.  Barker  and  Maxwell  S.  Barker,  share 
and  share  alike."  Mrs.  Stltes  died  before  the 
testatrix,  and  the  question  in  the  case  was 
whether  the  testatrix  meant  to  give  this 
property  to  the  children  of  the  Barker  broth- 
ers referred  to  in  the  will  who  might  be  liv- 
ing at  her  death  or  to  them  and  such  others 
as  ml^t  be  bom  thereafter  to  the  Barker 
brothers.  In  that  case  upon  a  construction 
of  the  whole  will  the  court  held  that  it  was 
the  Intention  of  the  testatrix  that  only  those 
living  at  her  death  should  participate  in  the 
estate,  but  said: 

"At  common  law  a  bequest  to  a  class  was  t\eV 
to  embrace  all  in  the  class  at  the  time  the  bt- 
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quest  was  to  take  effect,  but  where  there  was  a 
poatponement  of  the  payment  of  the  legacy  un- 
til a  period  subsequent  to  the  death  of  the_  testa- 
tor, every  person  answering  the  description  at 
the  time  fixed  for  the  division  was  held  entitled 
to  participate  as  one  of  the  class.  *  *  *  In 
this  state,  however,  the  common-law  rule  baa  not 
been  followed,  and  in  the  cases  of  Lynn  v.  Hall, 
101  Ky.  788  [43  S.  W.  402,  10  Ky.  Law  Rep. 
996,  72  Am.  St.  Ren.  4391,  Ooodridge  v.  Schafer 
[68  S.  W.  411],  24  Ky.  Law  Rep.  219,  Caywood 
V.  Jones  [108  S.  W.  888],  32  Ky.  Law  Rep.  1302, 
Gray's  Adm'r  v.  Pash  [66  S.  W.  1026],  24  Ky. 
Law  Rep.  963,  and  tJ.  S.  FideUty  &  Guaranty 
Co.  V.  Douglas'  Trustee.  134  Ky.  374  [120  S. 
W.  328,  20  Ann.  Cas.  908],  it  is  held  that  a 
bequest  to  the  children  of  A.  would,  in  the  ab- 
sence of  a  contrary  intent  expressed  in  the  will, 
include  not  only  the  children  of  A.  living  at 
the  death  of  the  testator,  but  all  such  a4  mi?ht 
thereafter  be  bom  to  him.  It  may  be  said  Cant 
this  rule  of  construction  is  now  the  well-settled 
law  of  this  state;  and  in  the  absence  of  some 
expression  in  the  will  indicating  a  contrary  in- 
tention on  the  part  of  the  testatrix,  the  same 
principle  would  govern  in  the  case  at  bar." 

Xhe  rule  announced  In  this  case  was  also 
approved  In  Lamar  v.  Crosby,  162  Ky.  320, 
172  S.  W.  693,  Ann.  Cas.  lOlOB,  1033.  In 
whicb  a  number  of  cases  affirming  It  are  cit- 
ed. Another  case  In  point  is  McCoy  t. 
Ferguson,  Jr.,  164  Ky.  136,  176  S.  W.  2a 
The  cases  of  MulUns  y.  Moberly,  145  Ky.  477, 
140  S.  W.  652,  Foster  r.  Shreve,  6  Busb,  519, 
and  Tarner  v.  Patterson,  5  Dana,-  282,  are 
relied  on  by  counsel  for  appellee,  but  we  find 
notbing  in  any  of  theae  iqpinions  in  conflict 
with  tbe  rule  taken  from  Barker  v.  Barker. 

It  results  from  what  we  have  said  that  the 
court  committed  error  in  sustaining  a  de- 
murrer to  the  answer  and  counterclaim  of 
Scott,  and  In  effect  holding  that  S.  M.  Rat- 
llff  conveyed  to  Scott  a  good  title. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  overrule  the  demurrer,  and  for 
pLXMeedings  consistent  with  tbis  opinion. 


LOUISVILLE  ft  N.  R.  CO.  t.  OOMMON- 

WEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Feb.  12,  1918.) 

1.  Railboads  ®=3255<2)  —  Maintenance  of 
Pbivies — Statdtk. 

If  a  railroad  elects  to  maintain  separate 
privies  for  the  sexes  at  a  station,  both  must 
satisfy  Ky.  St.  S  772,  in  being  convenient  and 
suitable. 

2.  Railroads  «=s>266  (12)— Location  ofPbivt 
—Question  fob  Jubt. 

Question  of  the  practicability  for  a  railroad 
to  locate  its  men's  privy  at  a  point  more  con- 
venient and  accessible  than  the  pbice  where  it 
was  located  held  for  the  Jury,  under  the  evi- 
dence. 

a  Railboads  «=>255(11)— Duty  to  Pbovid* 
Pbivy— Evidence. 

In  prosecution  of  raQroad  for  failing  to 
provide  a  convenient  and  suitable  men's  privy 
at  a  station,  evidence  for  the  commonwealth 
that  a  few  persons  in  the  town  bad  provided 
toilet  facilities  in  their  houses  was  admissible; 
tbe  average  practice  not  controlling. 
4.  Cbiminal  Law  «=»1160(1)  —  Appbai.  — 
Habulbbs  Ebbob— Eviobncb. 

In  such  prosecution,  admission  of  evidence 
for  the  commonwealth  that  the  railroad  main- 


tained inside  toilets  at  other  statioiM,  where  It 
was  shown  that  se'werace  conditions  were  not 
the  same,  was  harmless,  where  the  difference  in 
conditions  was  shown,  and  the  railroad  was  per- 
mitted to  prove  that  under  similar  eonditions  an 
inside  closet  did  not  work  satisfactorily. 

Appeal  from  Circuit  Ourt,  Spencer  County. 

The  Louisville  ft  Nashville  Railroad  Com- 
pany was  convicted  of  an  offense,  and  it  ap- 
peals.    Judgment  affirmed. 

Benjamin  D.  Warfleld,  of  Louisville,  and 
Willis,  Todd  ft  Bond,  of  Shelbyvllle,  for 
appellant  C^ias.  H.  Morris,  Atty.  Gen.,  and 
Overton  S.  Hogan,  Asst  Atty.  Gen.,  for  tbe 
Commonwealth. 

CLARKE,  J.  The  Louisville  ft  Nashville 
Railroad  Company  was  indicted  under  sec- 
tion 772,  Kentucky  Statutes,  for  failing  to 
provide  a  convenient  and  suitable  water-clos- 
et or  privy  at  Its  station  In  TaylorsvUle.  It 
was  tried,  found  guilty,  and  Its  punishment 
fixed  at  a  fine  of  $100;  and  from  the  Judg- 
ment, entered  upon  the  verdict,  the  company 
appeals.  Insisting  that  its  motion  for  a  per- 
emptory instruction  should  have  been  sus- 
tained: First,  because  tbe  closet  for  women 
maintained  in  its  depot  satisfies  the  require- 
ments of  the  statute;  and,  second,  because 
all  of  the  evidence  showed  that  the  men's 
privy  is  located  as  near  to  the  depot  as  cir- 
cumstances permit 

[1]  1.  There  is  no  merit  in  the  first  conten- 
tion, because  it  has  been  decided  by  this 
court  more  than  once  that,  If  the  railroad 
company  elects  to  maintain  separate  privie» 
for  the  sexes,  as  was  done  here,  it  must  pro- 
vide both  in  compliance  with  the  require- 
ments of  the  law,  that  Is,  both  must  be  suit- 
able and  convenient  L.,  H.  ft  St  L.  R.  Co. 
V.  Commonwealth,  144  Ky.  626, 139  S.  W.  931; 
L.  ft  N.  R.  Co.  V.  (Commonwealth,  137  Ky. 
802,  127  S.  W.  152;  L.  ft  N.  B.  Co.  v.  Com- 
monwealth, 160  Ky.  769,  170  S.  W.  162,  Ann. 
Cas.  1916A,  405. 

[2]  2.  To  determine  whether  or  not  all  of 
the  evidence  showed,  as  claimed  by  appel- 
lant, that  the  men's  privy  is  located  as  near 
to  the  depot  as  tbe  circumstances  permit, 
necessitates  a  short  statement  of  the  evi- 
dence, which.  In  substance,  is  as  follows: 

TaylorsvUle  is  an  Incorporated  town  ot 
the  sixth  class  and  the  county  seat  of  Spen> 
cer  county,  in  which  la  maintained  a  water- 
works system,  but  there  is  no  public  sewage- 
system.  Defendant  has  provided  and  main- 
tains in  its  depot  a  water-closet  for  tbe  use 
of  women,  and  at  a  distance  of  some  275 
feet  from  the  depot  a  privy  for  the  use  of 
men.  There  is  no  complaint  that  either  la 
kept  la  an  unclean  or  unsanitary  condition, 
but  only  that  the  privy  for  men  Is  not  con- 
veniently located.  The  word  "convenient" 
as  used  in  this  statute  was  held,  in  L.  ft  N. 
R.  Co.  V.  Commonwealth,  137  Ky.  802,  127  S. 
W.  612,  to  mean  "as  near  the  depot  and  of  as 
easy  access  to  the  traveling  public,  getting 
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OD  and  off  the  tnlaa  at  that  station,  as  the 
drcumstances  ot  the  case  will  admit." 
Hence  It  la  clear,  aa  said  in  that  opinion, 
that  what  would  be  convenient  In  one  case 
might  not  be  at  all  convenient  in  another, 
each  case  being  governed  by  the  circumstanc- 
es and  snrronndlngs  peculiar  to  It 

The  commonwealth  proved  by  several  wit- 
nesaea  that  the  man's  privy  is  not  conveni- 
ently located,  and  offered  some  proof  that  it 
could  have  been  located  within  tbe  depot 
building,  as  is  the  <»ie  provided  for  women. 
Defendant  offered  proof  that,  because  of  tbe 
proximity  of  residenoes  and  a  creamery  and 
of  the  necessary  uses  to  which  other  avail- 
able Bp&ec  is  devoted,  a  privy  outside  the  de- 
pot could  not  be  more  conveniently  located 
without  being  offensive  and  objectionable 
to  persons  living  near  the  depot,  which,  as 
was  held  in  L.  &  N.  R.  Co.  v.  Ciommonwealth, 
137  Ky.  802,  127  S.  W.  152,  rendered  such  a 
location  impracticable,  and  that  it  could  not 
be  located  within  the  depot  because  of  the 
lack  of  available  space  therein,  and  of  the 
lack  of  a  pnbUc  sewage  system  la  tlte  town. 
At  least  one  witness  fOr  the  commonweatth 
admitted  that  there  was  no  more  convenient 
location  outside  the  depot  building  than  the 
location  of  the  men's  privy,  and  the  proof  for 
the  commonwealth  was  directed  to  the  prac- 
ticability of  locating  it  in  the  depot,  so  we 
may  assume  that  the  privy  provided,  al- 
though not  easily  accessible,  is  as  conveni- 
ent as  the  circumstances  will  admit,  unless  it 
could  have  been  built  in  the  depot  or  adja- 
cent tliereto  with  an  entrance  from  within; 
and  our  inquiry  upon  tbe  question  raised  by 
tbe  motion  for  a  peremptory  instruction  is 
narrowed  to  tike  practicability,  as  disclosed 
by  tbe  evldenoe,  of  locating  the  privy  within 
or  adjacent  to  the  depot  building.  Several 
witnesses  for  the  commonwealth  testified  that 
there  was  available  space  at  the  south  end 
of  the  depot,  where  a  privy  could  be  built  as 
an  extension  to  tfae  depot  with  an  entrance 
from  within  provided,  and  not  interfere  with 
otber  necessary  uses  of  the  depot  buUdlng 
and  platform.  This  was  contradicted  by  wit- 
nesses for  the  defendant,  although  it  was 
admitted  by  the  defendant's  witness,  Mr.  O. 
R.  Davis,  the  company's  superintendoit  of 
bridges  and  bclldings,  that  tbe  depot  build- 
iag  could  be  extended  as  much  as  100  feet. 
It  was  also  shown  that  if  it  was  so  located, 
the  i>rtvy  could  be  reached  by  men  only  by 
going  through  the  ladles'  waiting  room,  into 
which  it  would  open)  which  fact,  appellant 
argues,  inoves  the  impracticability  of  such 
a  location,  wldle  tlie  eommonwealth  denies 
tbe  force  of  such  argument. 

The  commonwealth  also  proved  that  wa- 
ter-closets are  maintained  in  some  fonr  or 
five  of  tbe  residences  and  the  courthouses  in 
the  town,  with  cesspocds  to  catch  the  sewage, 
and  that  the  railroad  company  maintains  in 
the  depot  a  water-closet  for  women,  bat  it 
Is  not  explained  In  any  of  the  evidence  how 
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the  sewage  from  this,  dowt  la  diapoaeA  of. 
In  addition  to  tbe  fftct  that  there  is  no  pub- 
lic sewage  system  in  the  town,  the  defend- 
ant introduced  some  evidence  to  show  tliat 
it  would  be  Impracticable  to  construct  or 
maintain  in  the  immediate  vicinity  of  the 
depot  a  cesspool,  septic  tank,  or  other  catch- 
basins;  and  it  is  upon  this  proof  that  it  re- 
lies in  its  contention  that  tbe  evidence  con- 
clusively showed  that  it  was  impracticable  to 
locate  the  men's  privy  within  the  depot  The 
fact  remains,  however,  that  it  has  provided 
and  maintains  therein  a  privy  for  the  use  of 
women,  with  some  practical  arrangement 
that  is  entirely  unobjectionable  for  tbe  dis- 
posal of  the  sewage;  and  we  think  that  fact 
alone  is  some  evidence  supporting  the  oonten- 
ticm  of  tbe  commonwealth  that  it  is  practica- 
ble to  maintain  in  the  depot  an  additional 
privy  for  the  use  of  men.  So  that  upon 
both  questions,  whether  there  is  available 
space  within  the  depot  for  the  construction 
of  the  men's  privy,  and  whether  it  can  be  so 
located  that  the  sevrage  therefrom  may  he- 
disposed  of,  the  evidence  is  contradictory 
rendering  it  necessary  to  submit  to  the  Jury 
the  question  of  the  practicability  of  locating 
the  men's  privy  at  a  point  more  convenient 
and  accessible  than  tfae  place  where  it  has 
bean  located  by  the  company.  It  has  many 
times  been  decided  by  this  court  that  the- 
convenience  and  snitabUlly  of  a  toilet  provid- 
ed by  a  railroad  company  is  a  question  of' 
fact,  to  be  determined  by  the  Jury  from  tbe 
evidence.  L.  &  N.  R.  Co.  v.  Cwnmonwealtb, 
103  Ky.  605,  45  S.  W,  880,  46  S.  W.  697,  20. 
Ky.  Law  Rep.  366;  L.,  H.  &  St  h.  R.  Co.  v. 
Commonwealth,  144  Ky.  625,  139  S.  W.  931; 
L.  &  N.  R.  Co.  V.  Commonwealth,  175  Ky. 
315,  184  S.  W.  346;  L.  &  N.  R.  Co.  v.  Com- 
monwealth, 175  Ky.  285,  104  &  W.  313.  It 
therefore  seems  clear  to  us  that  tbe  trial 
court  did  not  err  in  overruling  the  defend- 
ant's motion  for  a  peremptory  instruction. 

[3]  3.  Defendant  complains  that  the  triat 
court  erred,  to  its  prejudice.  In  the  admis- 
sion of  evidence  on  behalf  of  tbe  common- 
wealth, to  which  defendant  objected  and  ex- 
cepted. 

It  is  first  Insisted  that  it  was  error  to  per- 
mit the  commonwealth  to  prove  that  a  few- 
persons  living  In  the  community  had  provid- 
ed toilet  facilities  in  their  homes,  contend- 
ing that  the  average  practice,  rather  than 
the  practice  of  a  few,  is  the  proper  criterion 
by  which  to  Judge  of  the  necessity  for  an  in- 
side toilet  at  the  depot ;  but  it  seems  that  up- 
on this  question  it  was  entirely  proper  to  ad- 
mit this  evidence,  aa  it  furnished  some  proof 
as  to  the  practicability  of  maintaining  a  toi- 
let within  the  depot  for  It  is  evident  that 
what  others  could  do  in  this  matter  and  what 
tbe  defendant  Itself  was  doing  in  the  way 
of  providing  a  toilet  in  the  depot  for  women 
were  relevant  circumstances  tending  to  es- 
tablish the  commonwealth's  contention. 

[4]  It  is  also  Insisted  that  it  was  error  to> 
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permit  tbe  commonwealth  to  prove  that  it 
maintained,  at  Its  LoalsTllle  and  Frankfort 
stations,  Inside  toilets,  when  It  was  shown 
that  tbe  conditions  as  to  sewerage  are  not 
the  same  at  those  places  as  at  Taylorsville. 
This  evidence  was  not  brought  out  by  tbe 
defendant  in  an  examination  of  its  own  wlt< 
nesses,  but  upon  cross-examination  of  wit- 
nesses testifying  as  experts  for  the  defend- 
ant in  an  effort,  as  claimed  by  the  attorney 
for  tbe  commonwealth,  to  test  the  compe- 
tency of  these  witnesses  as  experts.  Wheth- 
er competent  for  that  purpose  or  not,  the 
evidence  was  harmless,  because  the  differ- 
ence in  the  conditions  at  the  several  places 
was  shown,  and  the  defendant  was  permitted 
to  prove  that  at  La  Grange,  under  conditions 
similar  to  those  at  Taylorsville,  an  inside 
closet  did  not  work  satisfactorily.  So  that 
the  effect  of  this  evidence  was  to  i>rove  to 
the  Jury  that,  whereas  an  inside  toilet  could 
be  maintained  at  places  such  as  Louisville 
and  Frankfort  having  sewerage  systems,  it 
could  not  satisfactorily  be  done  at  places 
such  88  La  Orange  and  Taylorsville  that  do 
not  possess  sewage  facilities,  the  very  fact 
aiq;>eUant  was  attempting  to- establish. 

4.  The  instructions  given  by  the  court  are 
criticized  because  they  ignore  the  proposition, 
insisted  upon  by  appellant,  that  the  mainte- 
nance of  one  water-closet  in  tbe  depot  for 
the  use  of  women  was  all  that  was  required 
of  It.  This  question  of  law  ^as  properly 
raised  by  the  motion  for  a  peremptory  in- 
struction, and,  as  we  have  seen,  was  prop- 
erly decided  by  the  court  as  the  maintenance 
of  a  separate  qloset  for  women  alone  did  not 
absolve  the  defendant  from  the  duty  of  pro- 
viding and  maintaining  a  suitable  and  con- 
venient privy  for  men  as  well;  hence  the 
question  should  not  have  been  submitted  to 
the  Jury. 

Perceiving  no  error  in  tbe  trial  of  the  case 
prejudicial  to  the  defendant,  the  Judgment 
IsafDrmed. 


DOUTHITT   v.    COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1918.) 

1.  Cbikinai,   Law    4=9603(11)— Absence    of 
Witness  —  Contintjanc*— StrmcrENCT    or 
AmnAvrr. 
An  affidavit  stating  that  defendant  has  ex- 
ercised dne  diligence  to  secure  the  attendance 
of  certain  witnesses,  that  on  the  day  of 


-,  1917,  be  had  issued  by  the  clerk  sub- 
poenas for  said  witnesses,  wbidi  subpcenas  were 
placed  in  the  hands  of  the  sheriffs  of  certain 
named  counties  upon  tbe  date  upon  which  they 
were  issued,  that  the  witnesses  would  testify, 
etc.,  and  that  the  motion  la  not  made  for  delay, 
but  because  of  the  materially  of  the  testimony, 
was  insufficient  to  show  diligence  in  that  it 
failed  to  state  where  the  witnesses  resided,  or 
where  they  could  be  found,  and  failed  to  specify 
a  date  when  the  subpcenas  were  issued,  and 
overruling  defendant's  motion  for  a  continuance, 
where  defendant  was  not  tried  at  the  appear- 
ance term,  but  i>ermitting  the  affidavits  to  be 
read  as  depositionB  of  the  witneases,  was  more 


than  defendant  was  entitled  t«;  there  betog  no 
evidence    of   delay,    except   as   shown   by   tbe 

affidavit. 

2.  Criminal  Law  iS=>1144(7)— Continuance 
— DiUQENCE— Pbescmption. 

In  the  absence  of  a  specific  date  In  an  af- 
fidavit for  a  continuance,  it  must  be  pcesuned 
that  the  subpoenas  mentioned  therein  were  plac- 
ed in  the  hands  of  the  sheriff  immediately  be- 
fore the  filing  of  the  affidavit 

3.  CJbiminal  Law  «=»598(2)— OoNTnnTAWc»— 

DiUOBIfOI. 

While  granting  a  continuance  rests  largely 
in  discretion  of  the  trial  judge  where  it  is 
sought  on  account  of  absence  ot  witness,  some 
reasonable  diligence  must  be  shown. 

4.  HoMioiuK    «s»237— IirsANiTY— SumoiKN- 

OT   or   KVIDSNOE. 

Evidence  in  a  prosecution  for  willful  mur- 
der, held  Insufficient  to  establish  defense  of  in- 
sanity. 

5.  HoKioinB  «ss28  —  Wiuxui.  MuaoBB— Dx- 
fcnses— Drunkenness. 

Voluntary  drunkenness  is  no  defense  to  a 
prosecution  for  willful  murder. 

6.  Homicide  «=>2rS0  —  Wilutji.  MUBDrat  — 

STnWIOTENCT  or  BVIDERCE. 

Evidence  held  sufficient  to  support  verdict 
of  guilty  in  prosecution  for  willful  murder. 

Appeal  firom  (Titcult  Coart,  Soott  County. 
Charles  Doottaitt  was  convicted  of  willful 
murder,  and  appeals.    Affirmed. 

John  F.  Ford,  Jr.,  of  Georgetown,  for  ap- 
pellant Chas.  H.  Morris,  Atty.  Oen.,  and 
D.  M.  Howerton,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

SAMPSON,  3.  On  a  trial  ot  Charles 
Douthltt,  indicted  In  tbe  Scott  drcnlt  court 
for  the  willful  murder  of  Vernon  Simms,  tbe 
Jury  returned  a  verdict  finding  Douthltt 
guilty,  and  fixing  his  punishment  at  death. 
In  bis  motion  and  grounds  for  a  new  trial, 
Dontbltt  r^es  njran  three  alleged  errors  of 
the  trial  court,  stated  as  follows:  First,  be- 
cause tbe  verdict  is  contrary  to  law  and  evi- 
dence, and  was  the  result  of  passion  and 
prejudice  on  tbe  part  of  the  Jury;  aeoond, 
because  the  court  erred  in  giving  Inatmctlons 
Nos.  1,  2,  3,  4,  and  6  to  the  Jury,  to  all  of 
which  the  defendant  objected  and  excepted 
at  tbe  time,  and  still  excepts ;  tAlrd,  because 
the  court  erred  In  overruling  the  defendant's 
motion  for  contlnuanoe  of  this  case  ontU  ttie 
next  term  of  this  court,  to  whidr  the  defend- 
ant objected  and  excepted  at  the  time. 

In  the  brief  for  appellant  no  mention  is 
made  of  either  the  first  or  second  grounds 
stated  in  the  motion,  but  appellant  reUea  ex- 
clusively upon  tbe  third  ground  stated  tbere- 
in — ^the  failure  ot  tbe  lower  court  to  sustain 
appellant's  motion  for  a  oontlnuanoe  at  the 
June  term  ot  tbe  court  Appellant'a  plea 
was  insanity.  He  did  not  testify,  but  he 
called  witnesses  to  testify  concerning  tals  al- 
leged mental  derangement 

Doutbitt  ia  about  20  years  of  age;  Vernon 
Simms  whom  be  killed  was  about  17  years 
old.  Douthltt  was  a  resident  of  Scott  coun- 
ty, but  Simms  lived  somewhere  in  tbe  moun- 
tains of  Kentucky.     They  were  both  farm 
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buida  worUng  In  the  Tldnlty  ot  Payne's  de- 
pot. In  tbe  first  part  of  December,  1916,  tbey 
went  to  Lexington  together,  and,  after  pro- 
cnring  some  whisky,  got  drunlc  on  t&eiz  way 
home  Simms  fell  ont  of  the  wagon,  and 
Donthltt  alighted  and  lifted  Simms  bade  in- 
to the  wagon.  When  they  arrived  honte 
Douthitt  fell  upon  Simms  in  an  effort,  as 
the  witnesses  sayt  to  kill  him,  but  owing  to 
the  Interference  of  neighbors  and  friends 
Simms  was  but  slightly  hurt.  On  the  81st 
day  of  December,  Simms  and  two  compan- 
ions were  standing  in  the  public  highway, 
talking,  when  Douthitt,  who  was  riding  with 
two  other  young  men  in  a  buggy,  drove  up ; 
Douthitt  got  out  and  came  to  where  Simms 
and  the  other  young  men  were  standing,  and 
this  conversation  is  related  by  <me  of  the 
witnesses: 

"Douthitt  said,  'BiU  [Venion  Shnmi],  I  see 
you  are  not  buried  yet;'  and  Simms  says,  'No, 
sir;  and  I  did  not  come  up  here  with  any  in- 
tention to  be  buried;'  then  Douthitt  said, 
'What  have  yon  got  to  say  abont  it?'  Simms 
answered,  'I  think  it  was  a  damn  dirty  trick 
the  other  night;'  and  Cliarles  Dontbitt  began 
cursing  him  [Simms],  and  I  do  not  recollect 
what  he  spoke,  and  Vernon  told  him,  he  says, 
'Don't  go  no  further;'  and  he  says,  'I  don't 
want  no  tronble  with  you;'  and  he  jerked  the 
pistol  out  and  says,  You  damned  son  of  a 
bitch,  yon  have  got  to  have  trouble,'  and  be- 
gan firing,  and  wed  two  or  three  times  while 
he  was  standing  or  he  was  running,  and  once 
after  he  fell;  and  my  father  [Mr.  Johnson! 
run  out  the  door,  and  he  drew  the  gun  on  him. 

The  memory  of  the  witness  was  then  re- 
freshed by  quesions: 

"Q.  Didn't  be  say  something  about  a  'damned 
hill-billy 7*  A.  Yes,  sir;  he  says,  'Tou  need  not 
think  a  damned  hill-billy  can  come  up  here  and 
run  over  a  Blue  Grass  boy ;'  and  Vernon  says, 
'Nolwdy  is  trying  to  run  over  you.'  Q.  And 
then  is  when  he  told  him  he  did  not  want  any 
trouble,  and  he  called  him  a  damned  son  of  a 
bitch,  and  he  commenced  shooting  bim?  A. 
Yes,  sir.  Q.  Bow  far  did  Sinuns  run?  A.  I 
suppose  30  yards.  Q.  During  all  this  trouble 
did  Vernon  Simms  at  any  time  draw  a  weapon— 
a  pistol,  or  knife,  or  anything— and  move  to- 
wards Douthitt  with  a  weapon  of  any  kind? 
A.  Ho,  sir;  none  at  all.  He  jumped  behind 
me  when  he  saw  the  gun,  but  he  did  not  get 
clean  behind  me." ' 

Further  testifying  the  same  witness  stat- 
ed: 

"He  [Douthitt]  stopped  and  tried  to  raise  a 
racket  with  me ;  he  said  to  me,  he  says,  'I  un- 
derstand you  tbrowed  a  dod  at  me  that  night ;' 
and  I  says,  'If  it  was  not  me  it  was  somebody 
that  looked  mightily  like  me.'  Q.  What  night 
are  sou  referring  to?  A.  About  three  weeks 
before  he  killed  Vernon  Simms." 

Another  witness  named  Walter  Moore  tes- 
tified for  the  commonwealth  as  follows: 

"Well,  me  and  Henry  and  Vernon  Simms  was 
up  there  talking;  we  were  up  there  together, 
and  Charlie  got  out  of  the  bnggy  and  come  up 
there  where  we  was,  and  stopped  there  and 
talked  abont  a  minute,  I  guess,  and  we  was 
talking  and  lauj^ing,  and  Charlie — and  Vernon, 
they  called  him  Bill— and  Charlie  he  says:  'Bill, 
I  see  you  are  not  buried  yet;'  and  Bill  says, 
*No,  I  didn't  come  up  here  with  the  intention 
of  being  buried;'  and  Charlie  says,  'What 
have  you  got  to  say  about  it?'  and  Vernon  said, 
'I  haven't  got  a  word  to  say— I  think  that  was 


a  dirtv  triak'  <don't  know  what  they  were  talk- 
ing about);  and  Charlie  says,  'No  hill-billy 
can  come  down  here  and  try  to  run  over  a 
Blue  Grass  man ;'  and  Vernon  said,  'Nobody 
is  trying  to  run  over  a  Blue  Grass  man.'  He 
says,  'Don't  go  no  further ;'  and  I  understood 
Charlie  to  say,  'God  damn  you,'  or  something 
like  that,  and  hadn't  no  more  than  said  it  un- 
til he  shot  him.  Q.  What  was  Vernon  Simms 
doing  before  he  fired?  A.  Nothing.  Q.  Did  he 
have  or  make  any  move  towards  him,  or  any- 
thing of  that  kind  ?  A.  No,  sir.  Q.  What  hap- 
pened then— how  many  times  did  he  shoot?  A. 
He  shot  three  or  four  times — I  don't  know 
which.  Q.  What  became  of  Simms;  did  he 
stand  still?  A.  No,  sir;  he  ran  about  16  or 
25  or  30  yards.  Q.  Did  he  fall?  A.  Yes.  sir; 
he  ran  and  fell.  Q.  After  he  fell,  what  did 
Douthitt  do?  A.  'Turned  and  ran.  Q.  After 
Simms  fell,  did  be  fire  any  more  shots?  A. 
Yes,  sir ;   he  fell,  and  he  shot  just  as  he  fell." 

Douthitt  was  indicted  at  the  February 
term  following  the  killing  In  December.  l%e 
case  was,  on  motion  of  appellant,  continued 
to  the  May  term.  Upon  the  calling  off  the 
case  for  trial  the  commonwealth  announced 
ready,  and  Douthitt,  by  his  attorney,  an- 
nouncing not  ready,  moved  the  court  for  a 
continuance,  and  filed  in  support  of  his  mo- 
tion the  following  affidavit: 

"The  affiant,  Chas.  Douthitt,  says  that  he  is 
the  defendant  in  this  prosecution ;  that  he  is 
not  ready  for  trial  herrin  because  of  the  ab- 
sence of  G.  D.  Sebree,  Mrs.  G.  D.  Sebree,  WUl 
Douglas,  Walter  Douglas,  and  G.  R.  Foster, 
ell  of  which  are  material  witnesses  for  the  de- 
fendant ;  that  he  has  exercised  due  diligence  in 
an  eilort  to  procure  tlie  attendance  of  said  wit- 
nesses, and  that  on  the  day  of ,  1917,  he 

had  issued  by  the  clerk  of  the  Scott  circuit  court 
snbpcenas  for  said  witnesses,  which  subpcenas 
were  placed  in  the  hands  of  the  sheriffs  of 
Scott,  Woodford,  and  Fayette  counties,  upon 
the  date  on  which  they  were  issued.  Tbe  affi- 
ant says  that  if  given  further  time  he  has  rea- 
sonable grounds  to  believe  and  does  believe 
that  he  can  secure  the  attendance  of  said  wit- 
nesses, G.  D.  Sebree,  Mrs.  G.  D.  Sebree,  Will 
Douglas,  Walter  Douglas,  and  G.  R.  Foster. 
Affiant  says  that  said  witnesses  would  testify 
if  present  that  tbev  have  known  this  defend- 
ant for  a  nnmber  of  years,  and  they  know  said 
defendant  to  be  subject  to  spells  that  would  last 
for  days,  and  that  during  the  time  that  these 
spells  lasted  that  the  said  defendant  was  void 
of  all  mind  and  memory,  and  that  during  the 
time  that  these  spells  lasted,  that  this  defend- 
ant did  not  have  mind  enough  to  know  or  dis- 
criminate between  right  or  wrong,  and  that  at 
the  time  of  the  happening  as  charged  in  the 
indictment  that  this  defendant  was  in  one  of 
these  spells  to  which  he  was  subject,  and  did 
not  at  that  time  know  what  he  was  doing; 
that  said  witnesses  saw  said  defendant  on  day 
of  the  happening,  and  that  he  was  in  one  of 
said  spells,  and  as  they  believed  did  not  know 
right  from  wrong,  or  what  be  was  doing.  Af- 
fiant says  that  he  believes  that  said  facts,  which 
if  said  witnesses  were  present  would  testify  to 
are  true ;  that  testimony  of  said  witnesses  are 
material  to  affiant's  defense  herein,  and  that 
affiant  cannot  have  justice  without  the  testi- 
mony of  said  witnesses.  Affiant  says  that  this 
motion  Is  not  made  for  delay,  but  because  of 
the  materiality  of  the  testimony  of  said  wit- 
nesses to  the  affiant's  defense  herein,  and  that 
this  motion  is  only  made  in  order  that  justice 
may  be  done  affiant  on  this  trial. 

"[Signed]    Charley   Douthitt 

"Subscribed  and  sworn  to  this  11th  day  of 
June,  1917,  by  Charles  Douthitt. 

"Lewis  Finley." 
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[1,  >1  The  conit  overraled  tbe  motloa  for 
a  continuance,  but  allowed  the  affidavit  to  be 
read  as  tbe  deposition  of  the  witnesses  nam- 
ed ^herein,  and  this  Is  the  chief  ground  of 
complaint  relied  upon  in  this  appeal. 

Tbe  case  was  not  tried  at  the  ai^earanoe 
term,  which  was  February,  but  was  contin- 
ued to  the  >fay  term.  The  affidavit  contains 
the  names  of  five  wldiesses  whom  defendant 
says  he  desired  to  attend  and  testify  in  per- 
son. It  will  be  observed  the  affidavit  coDr 
tains  the  following: 

"On  the day  of ,  1917,  he  had  is- 
sued by  the  clerk  of  the  Scott  circuit  court  sub- 
poenas for  said  witnesses,  which  subpoenas  were 
placed  in  tbe  hands  of  tbe  sherifn  of  Scott, 
Woodford,  and  Fayette  counties,  on  the  date  on 
which  they  were  issued." 

The  trial  was  had  on  the  11th  day  of  Jtme, 
1917;  the  affidavit  was  ffied  npon  that  day, 
and  in  the  absence  of  a  specific  date  fixed  In 
tbe  affidavit,  it  must  be  presumed  that  the 
Bubpcenas  mentioned  In  said  affidavit  were 
Issued  and  placed  in  the  hands  of  the  sheriffs 
of  Scott,  Woodford,  and  Fayette  counties  on 
tbe  nth  day  of  June,  and  immediately  before 
the  filing  of  the  affidavit  If  the  subpoenas 
were  ever  served  upon  any  one  or  more  of  the 
witnesses  named  in  the  affidavit,  the  affidavit 
does  not  manifest  this  fact,  nor  does  the  affi- 
davit show  the  whereabouts  of  said  witness- 
es, or  any  one  of  them ;  their  residence  is  not 
stated,  nor  does  it  show  where  any  one  or 
more  of  said  persons  could  be  found.  The  af- 
fidavit does  state  that  copies  of  tbe  subpoenas 
were  delivered  to  the  sheriffs  of  Scott,  Wood- 
ford, and  Fayette  counties,  but  so  far  as  the 
affidavit  shows  no  one  of  the  said  witnesses 
resides  In  either  of  said  counties.  This  court 
in  the  case  of  Kendall  v.  Commonwealth,  19 
S.  W.  178,  14  Ky.  Law  Rep.  15,  to  passing 
upon  the  question  of  diligence  of  tbe  defend- 
ant, said: 

"The  affldavit  for  a  continuance  does  not  show 
proper  diligence.  It  says  that  a  subpcena  for 
the  witnesses  named  in  them  was  sued  out,  and 
placed  in  the  hands  of  the  proper  officer,  but  it 
does  not  gay  when  this  was  done.  It  may  have 
been  but  a  few  moments  before  the  case  was 
called  for  trial." 

In  the  case  of  Vogt  v.  Commonwealth,  92 
Ky.  68,  17  8.  W.  213,  18  Ky.  Law  Rep.  876, 
it  is  said: 

"Diligence  in  procuring  attendance  of  wit- 
nesses 18  a  prerequisite  to  contionance  on  ap- 
plication of  tbe  defendant  in  a  criminal  case, 
and  the  court  is  not  authorized  to  grant  it  un- 
less the  fact  of  such  previous  diligence  is  made 
to  appear." 

Again  this  court  to  the  case  of  Amett  v. 
Commonwealth,  114  Ky.  593,  71  a  W.  635, 
24  Ky.  Law  Hep.  1440,  to  refusing  a  reversal 
on  account  of  an  alleged  error  in  overruling 
a  motion  for  continuance,  said: 

"The  affidavit  filed  in  support  of  this  motion 
fails  to  state  that  the  witnesses  whose  testimony 
defendant  desired  to  avail  himself  of  were  not 
absent  by  his  consent  or  procurement,  or  where 
they  were  at  that  time,  or  what  grounds  existed 
for  tbe  expectation  that  their  testimony  might 
be  procured  if  die  case  was  continued." 


It  must  be  borne  to  mtod  that  aintellant 
was  not  tried  at  the  appearance  term  of  tbe 
todictment,  and  that  the  affidavit,  ttioo^ 
showtog  no  diligence  on  his  part,  and  wholly 
lnsnffi«lent  to  warrant  the  court  to  granttog 
a  conttonance,  was  nevertheleas  allowed  to  t>e 
t«ad  to  tbe  Jnry  as  the  deposition  of  the 
witnesses  named  therein.  This  was  more 
than  appellant  was  entitled  to  nqder  the 
state  of  the  record. 

Tte  (Ally  case  dted  to  brief  for  appellant 
la  Murphy  v.  Commonwealth,  92  Ky.  4S5, 
18  S.  W.  168,  18  Ky.  Law  Bep.  695.  Murphy 
was  todlcted  fer  tbe  willful  murder  of  his 
father.  The  facts  of  that  case  show  that 
Murphy  was  an  Illiterate  young  man,  descend- 
ed from  a  line  of  lunatics.  The  affidavit  filed 
to  support  of  a  conttonance  to  that  case  was 
at  the  appearance  or  todictment  term.  Ih 
this  case,  however,  the  Indictment  was  re- 
turned upon  the  9th  day  of  February,  1917; 
thereupon  this  order  was  entered: 

"This  day  came  attorney  for  defendant,  and 
after  waiving  formal  arraignment  entered  a 
plea  of  not  guilt?  to  the  charge  contained  in 
the  indictment,  and  on  motion  of  the  defendant, 
this  case  was  ordered  continued  to  the  next  May 
term  of  this  court." 

On  the  20th  day  ot  May,  1917,  this  order 
was  entered: 

"On  motion  of  attorney  for  commonwealth, 
this  case  is  ordered  assigned  for  the  11th  day  of 
this  term  to  be  tried." 

The  eleventh  day  of  the  term  fell  upon  the 
nth  day  of  June,  1917,  the  day  npon  which 
the  trial  was  had.  What  efforts  appellant 
or  his  counsel  made  to  procure  the  attendance 
of  the  witnesses  other  than  that  shown  in 
the  affidavit  Is  unknown.  There  betog  no  dili- 
gence shown,  the  lower  court  would  not  have 
been  justified  to  granting  a  continuance. 

[3]  While  a  conttouance  rests  largely  to 
the  sound  discretion  of  tbe  trial  Judge,  where 
It  is  sought  on  account  of  the  absent  witness- 
es, some  reasonable  diligence  must  be  shown. 
By  tbe  affidavit  It  la  stated  that  the  five  wit- 
nesses would  testify  concerning  the  mental 
state  of  appellant  No  one  of  the  five  wit- 
nesses was  present  at  the  time  of  the  bill- 
tog,  but  quite  a  number  of  itersons  were  ei- 
ther present  or  near  by  and  saw  Doutliitt 
about  the  time  of  the  killing,  and  eacb  one 
who  testified  upon  the  subject  thought  ap- 
pellant possessed  sufficient  mental  grasp  to 
know  right  from  wrong. 

Oouthitt  called  Mrs.  Thomas  Donthitt  and 
Thomas  Douthltt,  his  mother  and  tether, 
who  testified  concerning  his  enfeebled  mental 
condition;  and  to  addition  called  Peter  Fee- 
ney,  Willie  E.  Nutter,  Henry  "Duncan,  and 
John  Lewis  Thomas.  These  six  witnesses 
were  in  addition  to  the  five  whose  names 
were  tocluded  In  the  affidavit.  Peter  Feeney 
is  a  merchant,  and  be  testified  concerning 
Douthltt's  mental  condition  upon  an  oera- 
sion  when  Douthltt  came  to  his  store  and 
was  complaining  of  his  eye,  and  told  Feene.v 
that  he  was  going  to  have  the  «ye  reuH>ved. 
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and  latMr  told  Utn  he  bad  it  taken  oat,  all 
of  wUcli  was  true,  and  stated  to  Feeney,  "I 
wonld  rather  have  It  oat  than  to  have  It 
paining  me  like  it  has  been."  Upon  this 
state  of  facts  Mr.  Feeney  expressed  the  opin- 
ion that  tike  young  man  was  of  unsound 
mind.  Feeney  also  stated  that  Douthltt  was 
a  whisky  drinker,  but  the  ccHiversation  re- 
lated by  Feeney  does  not  Justify  the  conclu- 
sion he  reached.  On  the  contrary,  Douthltt 
may  have  exercised  good  judgment  in  hav- 
ing the  eye  removed.  Feeney  was  then  ask- 
ed by  attorney  for  the  commonwealth: 

"Q.  Yon  ditek  he  [Douthltt]  knows  right  from 
wrong?  A.  Yes,  sir;  I  think  so.  Q.  He  knows 
better  than  to  kill  a  man  withont  any  cause? 
A.  I  should  think  so." 

Willie  Nutter  testified  that  he  saw  Douth- 
ltt on  the  day  of  the  killing  after  the  occur- 
ence, and  that  he  found  blm  sitting  In  his 
(Nutter's)  kitchen,  and  he  was  then  asked: 

"Q.  What  was  his  condition  when  yon  fonnd 
him?  A.  He  seemed  to  be  excited  and  nervous. 
Q.  Where  was  he?  A.  Sitting  in  my  kitchen 
with  a  pistol  on  his  lap.  Q.  Did  you  have  any 
conversation  with  him?  A.  I  just  walked  in 
the  kitchen,  and  be  was  ritting  tbere  with  this 
gnn  in  his  lap,  and  I  says,  'What  is  the  matter: 
what  have  you  been  doing?'  and  he  says  'I 
killed  a  feUow  up  here;'  and  I  says,  'How  came 
yon  to  do  it?'  and  he  says,  'I  has  to  do  It' " 

Upon  cross-examination  Mr.  Natter  said  In 
answer  to  questions: 

"Q.  He  didn't  appear  to  be  crazy  to  you,  did 
he?  A.  No,  air.  Q.  Any  more  excited  than 
anybody  wonld  be  who  bad  just  killed  a  man, 
was  he?    A.  I  wouldn't  think  so." 

Henry  Duncan  (a  prisoner)  was  next  called, 
and  stated  that  he  had  known  Douthltt  about 
three  months  at  the  Jail  since  the  killing.  He 
was  asked  these  questions: 

"Q.  What  has  been  his  actions  down  there 
in  jail?  A.  Nothing,  only  laughing  and  talk- 
ing and  playing  cards.  Q.  Did  he  act  jast  like 
any  other  sound  man?     A.  Yes,  sir." 

John  Le^B  Thomas  was  introduced,  and 
after  stating  that  he  had  known  the  defend- 
ant since  his  birth,  but  had  not  been  with 
blm  mn<!h  for  7  or  8  years,  he  was  asked  as 
follows: 

"Q.  At  the  time  yon  knew  hhn  was  he  sub- 
ject to  speUs?  A.  He  would  have  mad  spells 
and  act  funny  most  of  the  time.  Q.  In  your 
opinion  at  the  time  he  would  have  them,  was 
he  mentally  capable  of  knowing  right  from 
wrong?  (Objection;  sustained.)  Q.  'Tell  what 
he  would  do  at  that  time.  A.  He  would  be  play- 
ing with  the  rest  of  us  boys,  and  everything 
moving  along  nice  as  you  please,  and  he  would 
get  mad  all  at  once  at  nothing  and  want  to  fight 
and  break,  up  everything  we  were  doing.  Q. 
Would  he  go  into  a  sort-a  fit?  (Objection;  sus- 
tained.) Q.  How  often  did  these  spells  come 
on  him?  A.  Almost  any  time,  two  or  three 
times  a  day  when  he  was  a  kid.  Q.  Yon  have 
not  known  him  much  since?  A.  No,  sir;  not 
since  they  moved  away  from  the  place;  In  1908, 
1  believe." 

On  cross-examination  this  witness  was 
asked: 

"Q.  Yon  say  he  would  get  mad  and  want  to 
break  up  the  playing?  A.  Yes,  sir.  Q.'  Just  a 
sort  of  a  bnlly  r  A.  He  was  not  exactly  a  buUy ; 
it  looked  like  just  for  meanness  more  than  any- 


thing else.    0.  Is  this  boy  about  your  age?    A. 
No,  sir;   he  was  much  smaller  than  me." 

[4]  The  witnesses  introduced  by  appellant, 
other  than  his  father  and  mother,  to  show  bis 
lack  of  mental  capacity,  failed  to  sustain  the 
issue.  Their  testimony  rather  supports  the 
contenticMi  of  thf  commonwealth  that  the 
boy  was  vicious. 

[1,1]  There  is  some  evidence  tending  to 
prove  that  the  appellant  was  under  the  InSu- 
ence  of  intoxicants  at  the  time  of  the  killing, 
but  this  Is  not  fairly  established  by  the  evi- 
dence. Even  if  that  be  true,  voluntary  drunk- 
enness cannot  be  a  defense  to  a  criminal  pros- 
ecution. It  may,  however,  be  shown  to  sup- 
port the  contention  of  the  defendant  that 
there  was  want  of  motive,  but  appellant  did 
not  rely  upon  this.  The  evidence  strongly 
supports  the  verdict,  and  there  Is  no  error  In 
the  Instructions  given  to  the  Jury. 

After  a  very  careful  examination  of  the  en- 
tire record  and  consideration  and  discussion 
by  the  whole  court  of  every  question  raised, 
we  are  not  only  unable  to  find  error  preju- 
dicial to  appellant  warranting  this  court  (b 
reversing  the  judgment  entered  below,  but 
we  are  thoroughly  convinced  that  appellant 
was  afforded  a  fair  trlaL 

Judgment  afllrmed. 


FRANKS  V.  THBODORB  HBCK  &  CO. 

(Court  of  Appeals  of  Kentucky.    F^.  12,  1918.) 

1.  MAUCions  PsosEctmoN  *=»71(2)— Dibbc- 
TioH  or  Vbbdict. 

In  an  action  for  malicious  prosecution, 
where  the  evidence  showed  without  contradic- 
tion that  the  information  on  which  defendants 
acted  was  snfficient  to  establish  probable  cause, 
direction  of  verdict  for  d^endants  was  proper, 
although  plaintiff  was  in  fact  Innocent  of  the 
offense  charged. 

2.  MALiciors   PBosKCtnnoiT  4=3<M(2)— Pbob- 
ABi£  Cause— SuFncni«CT—]Evn»ifOB. 

In  malicious  prosecution,  held  under  evi- 
dence that  defendants  were  justified  in  good 
faith  in  believing  that  plalntiif  was  guilty  of 
the  offense  charged,  and  nad  probable  cause  for 
procuring  his  arrest. 

3.  MAi^ioions  Prosecution  «s»21(l)  —  Pao- 
cuBiNo  Legal  Aovice. 

It  is  not  indispensable  that  a  person  who 
has  information  reasonably  sufficient  to  satis- 
fy a  prudent  man  that  another  person  has  tak- 
en his  property  under  circumstances  that  would 
make  it  an  offense  should  obtain  legal  advice 
before  securing  the  arrest  of  a  wrongdoer. 

Appeal  from  Circuit  Court,  Kenton  CJoun- 
ty.  Criminal,  Common  Law,  and  Ekjulty  Divi- 
sion. 

Suit  by  Roberts  Franks  against  Theodore 
Heck  &  Co.  Directed  verdict  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

B.  F.  Qraxlani,  of  Covington,  for  appellant. 
Wm.  A.  Byrne,  of  Covington,  for  appellees. 

CARROLL,  J.  The  appellant,  Franks, 
brought  this  suit  against  Heck  &  Co.  to  re- 
cover damages  for  malicious  prosecutions, 
averring  that  they  procured  his  arrest  upon 
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the  diarg«  of  wrongfoUy  and  fraadulently 
converting  property  of  another  to  his  own 
use,  and  that  upon  bis  trial  ander  this  charge 
he  was  acquitted.  Heck  &  Co.  In  their  an- 
swer admitted  that  they  procured  the  arrest 
of  Franks,  but  averred  that  they  did  so  upon 
Information  showing  probable  cause  for  his 
arrest,  and  under  the  belief  In  good  faith  that 
he  was  guilty  of  the  charge  under  which  he 
was  arrested.  The  case  went  to  trial  before 
a  Jury,  and  when  all  the  evidence  offered  by 
both  parties  was  In,  the  trial  Judge  ordered 
a  verdict  for  Heck  &  Co.,  and  of  this  ruling 
Franks  complains. 

[1]  On  this  appeal  the  only  question  about 
which  we  need  concern  ourselves  Is,  Did 
Heck  &  Co.  at  the  time,  and  before  they  pro- 
cured the  arrest  of  Franks,  have  such  infor- 
mation as  would  induce  a  person  of  ordinary 
prudence  to  In  good  faith  believe  that  Franks 
had  committed  the  offense  for  which  he  was 
arrested?  If  they  did — and  the  evidence  in- 
troduced on  the  trial  showed  without  contra- 
diction that  the  Information  upon  which  they 
acted  was  sufficient  to  establish  probable 
cause  that  he  was  guilty  of  the  offense  for 
which  they  liad  him  arrested — the  ruling  of 
the  trial  court  was  correct,  although  Franks 
may  have,-  in  fact,  been  innocent  of  the 
offense  charged. 

We  may  also  here  say  that  there  is  no  claim 
that  Heck  A  Co.  were  prompted  by  malicious 
motives  in  securing  bis  arrest,  and  the  whole 
case  tarns,  as  we  have  said,  on  whether  they 
did  or  did  not  have  sufficient  information  to 
in  good  faith  believe  he  was  guilty. 

Heck  &  Co.  were  furniture  dealers  in  Cin- 
cinnati, Ohio,  and  in  connection  with  their 
retail  store  for  the  selling  of  goods,  they  had 
a  warehouse  on  another  street  in  which  goods 
are  stored.  Some  time  before  the  arrest  of 
Franks  they  bad  information  leading  them  to 
believe  that  goods  were  being  stolen  from 
their  warehouse,  at  or  from  which  place  it 
was  not  usual  or  customary  to  sell  goods,  as 
sales  were  made  at  their  other  store.  A 
short  while  after  this  information  was  se- 
cured, they  employed  a  detective  by  the  name 
of  Saul  to  keep  an  eye  on  things  going  on  at 
the  warehouse,  and  to  report  to  them  what 
he  discovered.  Saul,  after  reporting  from 
time  to  time  that  goods  were  being  taken 
from  the  warehouse  by  certain  persons  whom 
he  named,  through  connivance  with  a  man 
named  Barth  in  the  employ  of  Heck  ft  Co., 
and  w1m>  had  charge  of  their  warehouse,  on 
one  occasion  early  in  the  morning  discovered 
a  man  leaving^  the  warehouse,  carrying  on  bis 
shoulder  a  load  of  rugs,  and,  following  this 
man,  he  found  that  he  went  with  the  load  of 
rugs  to  the  Cincinnati  end  of  the  BU8i)enslon 
bridge  which  crosses  the  Ohio  river  into  Cov- 
ington, Ey.,  and,  after  waiting  there  a  while, 
he  put  the  rugs  in  a  wagon,  in  which  they 
were  taken  to  Covington  and  placed  In  a  sec- 
ondhand store  there.  He  also  discovered 
that  a  little  while  afterwards  the  rugs  were 


taken  from  the  first  secondliand  st^re  to  the 
store  of  another  seoondhand  dealer  named 
Dahlenberg,  in  Covington.  Saul  immediately 
notified  Heck  ft  Co.  by  telephone,  advising 
them  what  he  had  discovM'ed,  and  thereupon 
Heck  &  Co.,  together  with  a  Cincinnati  de- 
tective, went  to  their  warehouse  and  subject- 
ed Barth  to  an  examination.  In  the  course  of 
which  he  made  a  full  confession,  disclosing 
various  acts  of  wrongdoing  on  his  part;  and 
in  the  course  of  the  confession  he  said:  That 
early  on  that  morning  Franks,  whom  lie  had 
known  when  they  worked  together  at  the 
store  of  Stelnkamp,  came  by  the  store  and 
told  him  that  he  would  like  to  have  a  rug. 
that  he  lived  out  at  Verona,  Ky.,  on  a  farm, 
and  needed  a  rug.  That  he  said  to  Franks 
that  "it  was  pretty  risky  business,  and  that  I 
was  in  bad  anyway.  In  reply  Franks  said. 
'I  made  mine  when  I  shipped  at  Stelnkamp's 
(where  he  was  shipping  clerk);  why  don't 
you  make  yours  now  7*  "  That  Franks  flnaUy 
persuaded  him  to  let  him  have  a  rug.  That 
he  was  then  called  to  the  telephone,  and 
when  he  came  back  Franks  said  he  would 
take  the  mg,  and  handed  him  $5.  That  he 
believed  Franks  had  only  one  rug,  which  was 
worth  probably  $15  or  $18;  but  here  it  might 
be  said  that  the  evidence  conclusively  estab- 
lished that  Franks  got  two  rugs  worth  about 
$35  for  the  $5. 

While  this  interview  with  Barth  was  going 
on,  Saul  who  was  in  Covington,  obtained  the 
assistance  of  a  couple  of  Covlngrton  police- 
men, and  they  found  the  two  nigs  that 
Franks  had  gotten  in  a  shed  in  the  back  yard 
at  Dahlenberg's  place  of  business,  and  they 
also  learned  that  Franks  had  sold  the  rugs 
for  $9. 

After  obtaining  this  information  from  Saul 
and  Barth,  Heck  &  Co.  procured  tbe  arrest  of 
Franks  in  Covington  on  tlie  afternoon  of  that 
day;  and  it  appears  from  the  evidence  that 
when  the  officer  making  the  arrest  said  to 
Franks  that  he  was  wanted  at  headquarters, 
Franks  replied,  "What  is  it  about,  those 
rugs?"  and  said  he  would  be  aUe  to  dear 
himself. 

[I]  This  evidence,  which  ftamished  all  the 
Information  Heck  ft  Co.  had  when  they  pro- 
cured the  arrest  of  Franks,  was  plainly  snf- 
fldent,  as  we  think,  to  Justify  them  in  good 
faith  believing  that  Franks  was  guilty  of  the 
offense  charged  against  him ;  in  other  words, 
they  had  probable  cause  for  procuring  bis  ar- 
rest. 

[S]  It  is  not  indispensable  that  a  person, 
who  has  information  reasonably  soffleient  to 
satisfy  a  prudent  man  that  another  person 
has  taken  his  property  and  converted  it  to 
his  own  use  under  circumstances  that  would 
make  his  obtentlon  of  it  an  offense,  should 
obtain  legal  advice  before  securing  the  ar- 
rest  of  the  wrongdoer.  Where,  as  In  this 
case,  there  is  a  to^l  absence  of  evidence 
tending  to  show  malice,  it  is  only  necessary 
that  be  should  act  upon  information  «uffi- 
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dent  to  creitte  an  Honest  and  reasonable  be- 
lief that  the  party  he  la  about  to  have  ar- 
rested has  committed  the  offense  for  which 
he  Intends  to  have  him  arrested,  and  wheth- 
er he  has  snch  Information  or  not  Is  a  ques- 
tion of  law.  Thns  In  Meyer  r.  LoulsrlUe^ 
etc..  By.  Ca,  96  Ky.  806,  8S  S.  W.  98,  17  Ky. 
Law  Hep.  946,  this  court,  quoting  with  ap- 
proval from  Newell  on  Blalldona  Prosecution, 
said: 

"What  facts  and  circumstances  amount  to 
probabls  cause  is  a  pure  question  of  law. 
Whether  they  exist  or  no^  la  any  particular 
case.  Is  a  riure  question  of  fact.  The  former 
is  exclusiydy  for  the  court,  the  latter  for  the 
jury,  when  the  facts  ara  in  controversy;  the 
court  InstructinK  them  as  to  the  law.  *  *  * 
In  actions  for  malicious  prosecution  the  real 
controversy  is  generally  upon  the  question  of 
probable  cause,  the  want'  of  which  is  a  vital 
and  Indispensable  element  in  the  plaintHTs  case, 
and  as  to  which  the  burden  of  proof  is  upon 
him.  Whether  there  was  want  of  such  cause 
is  a  question  of  law  upon  the  facts  proved:  It 
is  to  be  judged  of,  not  upon  the  actual  state  of 
the  case,  but  up<ai  the  honest  and  reasonable 
belief  of  the  party  that  instituted  the  proceed- 
ing complained  of." 

In  reference  to  the  facts  of  that  case  the 
court  further  said,  and  It  Is  very  pertinent 
and  applicable  here,  that: 

"There  is  not  an  element  of  dispute  involved 
in  this  statement  of  facts.  The  jury  could  not 
therefore  disbelieve  them,  if  they  would,  and  it 
would  have  been  an  idle  thing  to  submit  the 
proposition  to  them.  Neither  the  guilt  nor  in- 
nocence of  the  plaintiff,  nor  the  truth  of  the 
informatioa,  is  mvolved." 

To  the  same  effect  are  Ahreos  &  Ott  Mtg. 
Go.  ▼.  Hoeher,  166  Ky.  692,  51  S.  W.  194,  21 
Ky.  Law  Rep.  299 ;  Schwartz  r.  Boswell,  166 
Ky.  108,  160  S.  W.  948;  Kehier  v.  GoUins, 
Va.  Ky.  696, 171  8.  W.  399. 

Wherefore  the  judgment  is  affirmed. 


BALES  V.  LOUISVILLE  &  N.  B.  CO. 
(Oourt  of  AK>eals  of  Kentucky.    Feb.  8,  1918.) 

1.  Raiiaoads    «eb856(1)  —  In/ttbiks    on    ob 
Near  Tback— Usx  or  Path  bt  Fkdestbian 

— Tb£8PABSEB. 

Where  a  path  along  a  railroad  track  had 
been  in  regular  use  by  sudi  a  number  of  persons 
Cor  sudi  a  length  of  time  in  going  between  the 
station  and  various  portions  of  the  town  with 
the  knowledge  of  the  servants  of  the  railroad, 
that  the  law  will  imply  that  it  acqniesced  in 
sndt  use,  one  so  using  the  path,  and  injured  by 
falling  ovtr  a  derail,  was  not  a  trespasser. 

2.  Oabbiebs  «=3238  — Cabbiagb  of  Fabsxr- 
0£S»7-"  Passenobb." 

Plaintiff,  injured  by  falling  over  a  derail 
while  walking  along  a  path  by  the  railroad  track 
toward  the  station,  was  not  a  "passenger," 
though  intending  to  become  a  passenger  after 
he  should  arrive  at  the  station. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

a  BAII.B0AD8    «=>362(1)  —  iNJtJBIES    OV    AP- 

pboach  to  Station  Pkemises— Liabilitt. 

Where  a  path  along  a  railroad  track  is  used 

as  a  legitimate  approach  to  the  station  premises, 

and  the  railroad  nas  negligently  allowed  It  to 

become  unsafe,  and  injury  to  the  intending  pas- 


senger results  ttom  such  negUgenee,  HbM  railroad 
company  is  liable,  though  the  relation  of  carrier 
and  passenger  does  not  exist. 
4.  Bailboads  «=>358(1)— Duty  of  Railboad 
TO  Intending  Pasbenokb. 
A  railroad  does  not  owe  any  greater  duty 
to  a  person  intsnding  to  become  a  passenger  than 
it  owes  to  one  with  whom  the  relation  has  al- 
ready been  established. 

6.  Railroads  ®=>356{7)  —  Injtjbies  on  ob 
Neab  TsACfK— Intendino  Pasbenoeb  as  Li- 

0XN8EB— DOTT  OF  RAZLBOAD. 

One  intending  to  become  a  passenger  who 
approached  a  railroad's  station  premises  along 
a  path  on  the  road's  right  of  way  which  the 
road  had  not  invited  passengers  or  others  to  use 
as  an  approach  to  the  station,  was  merely  a 
licensee,  to  whom  the  railroad  owed  no  duty,  ex- 
cept not  to  injure  him  by  any  positive  act  of 
negligence  in  the  operation  of  its  trains. 
&  Neouoehoc    «a»82(l)  —  Ikjvhibs   to    Li- 

OBNBU. 

When  a  licmsee  enters  on  the  grounds  of 
another,  he  must  take  them  as  he  finds  them,  and 
at  his  own  peril,  and  the  owner  is  liable  to  the 
lioMtsee  only  for  injariss  resulting  from  willful 
acts. 

7.  Rauaoabb  «=9362(1)  —  Injijbieb  oh  ob 
Neab  Tback— Path  as  Appboach  to  Sta- 
tion Pbehibes. 

A  path  along  a  railroad  track  whidi  has  not 
been  set  apart  or  established  for  the  use  of  per- 
sons having  business  with  the  railroad,  and 
which  is  not  upon  nor  a  part  of  the  station 
premises,  and  which,  in  its  inception,  was  creat- 
ed by  mere  trespassing,  is  not  an  approach  to 
the  station  premises  which  the  railroad  must 
keep  safe  for  passengers  and  others  having  busi- 
ness with  it 

8.  Bailboads  4=9856(7)— Pebxibbivk  XJbk  of 
BiGRT  OF  Wat. 

Acquiescence  on  the  part  of  a  railroad  in  the 
use  of  a  path  on  its  right  of  wa^ ,  does  not  con- 
fer any  right  upon  persons  so  usmg  it,  and  does 
not  result  in  any  right  by  prescription,  the  use 
being  merely  permissive,  so  that  the  railroad 
may  dose  up  a  pathway  along  its  right  of  way 
at  any  time,  or  put  in  an  obstruction,  and  the 
placing  of  a  derail,  over  which  a  pedestrian  feU, 
was  not  actionable. 

Appeal  from  Circuit  Court,  Daviess  County. 

Action  by  George  W.  Bales  against  the 
Louisville  A  Nashville  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    Judgment  affirmed. 

Floyd  J.  Laswell  and  Malln  &  Miller,  all 
of  Owensboro,  for  appellant.  W.  P.  Sandldge, 
of  Owensboro,  Browder  &  Browder,  of  Bus- 
sellvllle,  and  Benjamin  D.  Warfleld,  of  Louio- 
ville,  for  appellee. 

HURT,  J.  The  vlUage  of  Utlca  contains 
from  300  to  400  Inhabitants.  One  branch  of 
the  liOuisvlUe  &  Naahrllle  Railroad  passes 
through  the  village,  in  a  direction  from  north 
to  south.  The  railroad  company  at  this  place 
maintains  a  building  for  a  deimt  and  ticket 
office.  The  lot  upon  which  the  depot  build- 
ing is  situated  is  rectangular  In  shape,  and 
the  d^pot  building  is  situated  near  the  south- 
eastern corner  of  the  lot.  The  right  of  way, 
upon  which  the  railroad  Is  located,  passes 
immediately  in  front  of  the  depot  building 
and  along  the  east  side  of  the  depot  lot  to 
the  northern  boundary  line  of  the  lot     A 
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public  bl^way,  which  mns  fr<Hn  the  eaat 
to  the  west,  Is  the  northern  boundary  line  of 
the  lot,  and  at  this  point  the  railroad  track 
crosses  the  public  highway.  Another  public 
highway,  which  Intersects  the  one  above 
mentioned  at  the  northwest  corner  of  the 
lot,  extends  toward  the  south  the  entire 
length  of  the  lot  and  forms  its  western  bound- 
ary line.  The  southern  boundary  line  of  the 
lot  Is  parallel  with  Its  northern  boundary, 
and  Is  a  short  space  to  the  south  of  the 
depot  baUdlng.  The  lot  to  the  north  and 
west  of  the  building  Is  racant  and  unoccu- 
pied, except  at  certain  Intervals  of  time, 
piles  of  railroad  ties  are  placed  upon  it.  A 
wagon  and  carriage  road  leads  across  the 
lot  from  its  west  side  to  the  d^pot  building, 
and  probably  certain  footpaths  cross  the  lot 
from  that  side  to  the  depot.  The  land  of  the 
entire  vicinity,  including  the  land  upon  which 
the  village  is  situated.  Is  low  and  flat  and 
at  wet  seasons  given  to  rain,  and  the  north- 
em  end  of  the  lot,  upon  which  the  depot  Is 
located,  becomes  wet  and  muddy,  but  what 
octent  of  the  lot  is  thus  afTected  does  not, 
from  the  evidence  In  the  transcript,  appear. 
The  chief  business  places,  as  well  as  resi- 
dences, in  the  village,  are  In  a  direction 
northeast  of  the  depot,  and  continue  along 
the  highways  to  the  north  and  to  the  west 
and  southwest  of  the  depot.  A  ditch  several 
feet  in  d^th  crosses  the  highway  at  the 
northeast  corner  of  the  lot,  and  extends  in  a 
south  direction  from  that  point  alongside 
the  railroad  right  of  way,  on  the  west  side 
of  the  lot  to  the  depot,  at  a  distance  of  about 
9  feet  from  the  ends  of  the  railroad  ties,  and 
a  similar  ditch  Is  situated  upon  the  eastern 
edge  of  the  right  of  way,  from  the  highway, 
at  the  north,  to  and  beyond  the  depot.  Two 
tracks  pass  the  depot  from  the  south,  one 
Immediately  against  the  platform,  in  front 
of  the  depot,  and  the  other  to  the  east  of 
that  track,  but  they  come  together  at  about 
two-thirds  of  the  distance  from  the  depot  to 
the  public  highway  at  the  north  side  of  the 
lot.  Between  the  tracks  and  In  front  of  the 
depot  is  a  concrete  platform,  probably  three 
times  the  length  of  the  platform  attached  to 
the  depot  building.  It  is  600  feet  from  the 
depot  to  the  highway  at  the  northern  end 
of  the  lot.  A  footpath  commences  at  the 
highway,  and  extends  from  there  upon  the 
right  of  way  between  the  ends  of  the  croes- 
tles  and  the  ditch  upon  the  western  side  of 
the  right  of  way  to  the  depot,  and  a  similar 
footpath,  though  not  so  plainly  marked,  ex- 
tends from  the  highway  on  the  west  side  of 
the  right  Of  way,  between  the  ends  of  the 
cross-ties  and  the  ditch  upon  that  side  to 
the  depot,  or  in  that  direction.  About  two- 
thirds  of  the  way  to  the  public  road  and  to 
the  north  of  the  depot  la  a  switch  target, 
which  Is  attached  to  one  of  the  cross-ties 
upon  the  west  side  and  extends  toward  the 
ditch  on  that  side  2  or  3  feet  further  than 
the  ends  of  the  cross-ties,  and  lias  been  so 


situated  for  40  or  60  years.  Upon  the  same 
side  of  the  tracks,  and,  according  to  the  es- 
timates of  the  dlfTerent  witnesses,  from  ISO 
to  225  feet  to  the  north  of  the  depot,  a  de- 
vice called  a  derail  Is  attached  to  the  end  of 
one  of  the  cross-ties,  and  extends  about  2 
feet  fdrther  toward  the  ditch,  upon  that  side, 
than  the  ends  of  other  cross-ties.  The  latter 
device  is  about  2  feet  In  height,  and  had  been 
situated  at  that  point  for  about  6  years  be- 
fore the  injury  complained  of.  It  is  a  con- 
trivance of  necessary  use  in  the  operation  ot 
the  railroad,  and  for  the  purpose  as  indicated 
by  Its  name.  The  situation  of  the  target  and 
derail  caused  the  path  at  their  locaHons  to- 
be  deflected  to  the  west,  so  as  to  pass  be- 
tween them  and  the  ditch,  but  a  space  or 
about  7  feet  remained  unoccuiried,  except 
by  the  path,  between  the  derail  and  tb» 
ditch. 

On  the  evening  of  March  15, 1016,  the  ap- 
pellant, George  W.  Bales,  was  in  the  vlUaxe 
of  TJtlca,  and  desired  to  go  from  there  to  the 
city  of  Owensboro,  and  after  dark  he  was 
proceeding  along  the  path  from  the  highway 
to  the  depot,  when  he  came  in  contact  with 
the  derail  In  such  a  way  as  to  cause  him  to 
fall  upon  It  and  injure  one  of  his  legs.  He 
Instituted  this  action  In  an  endeavor  to  recov- 
er damages  from  the  railroad  cmnpany  be- 
cause of  his  injury.  The  grounds  he  as- 
serted for  his  cause  of  action  were:  Tliat 
he  was  approaching  the  depot  for  tiie  purpose- 
of  securing  a  ticket  and  becoming  a  passen- 
ger of  the  railroad  to  Owensboro;  that  the 
path  had  been  used  for  a  great  many  years, 
with  the  knowledge  and  acquiescence  of  the 
railroad  company,  as  an  approach  to  the  de- 
pot by  persons  intending  to  become  passen- 
gers upon  the  railroad,  and  by  persons  alight- 
ing from  the  railroad  at  its  depot  and  golng- 
to  their  homes,  and  that  its  use  for  that  pur- 
pose was  general,  and  that  those  circum- 
stances amounted  to  an  invitation  upon  the 
part  of  the  railroad  company  to  blm  to  so 
use  the  path,  and  whUe  so  d(H^ng,  and  being 
unable  to  see  the  derail  by  reason  ot  th» 
darkn^ss,  he  was  injured,  as  above  describ- 
ed ;  that  his  Injury  was  caused  by  the  neg- 
ligence of  the  railroad  company  In  falling  to- 
keep  and  maintain  the  path  In  a  reasonably 
safe  condition  for  use  by  him,  which  was  the 
duty  which  the  railroad  company  owed  to 
him ;  that  the  path  was  unsafe  and  danger^ 
ous  by  reason  of  the  derail  being  a  danger- 
ous obstruction  in  It,  and  that  the  railroad 
company  had  negligently  fslled  to  cause  it  to- 
be  guarded  or  lighted  at  night;  and  tliat  in 
wet  muddy  weather  the  path  was  the  only 
practical  route  from  the  buildings  at  the 
northeast  to  the  depot.  13ie  averments  ot 
the  petition  were  denied  by  hn  answer,  which 
also  contained  a  plea  of  contributory  neg- 
ligence. The  trial  resulted  In  a  peremptory 
Instruction  to  the  Jury  to  find  for  the  Biq;>el- 
lee,  and,  a  verdict  having  been  returned  in 
accordance  therewith  by  the  jury,  a  Jods- 
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ment  «w  rendered  acoonUngly,  and  tbe 
appellant  denied  a  recovery.  For  a  rereraal 
«f  thla  judgment  the  plaintiff  bas  prosecuted 
ttalB  appeaL 

[1]  (a)  There  is  a  ccmsiderable  discuBsion, 
In  the  briela  aa  the  relations  wMdik  the  ap- 
pellant bore  to  the  railroad  company  at  tbe 
time  of  his  Injury.  1b»  appellant  inslsta 
that  he  occupied  the  status  of  a  passenger, 
and  that  ttie  railroad  company  owed  him  the 
same  care  for  hla  protection  from  injury 
as  it  owes  to  a  passenger,  while  the  appel- 
lee railroad  company  insists  that  he  was,  at 
the  time  of  his  injury,  a  mere  licensee,  to 
whom  it  owed  no  duty,  except  to  use  ordi- 
nary care  to  prevent  Injury  to  him  by  any 
affirmative  or  positive  act  of  negUgusce  upon 
its  part.  On  the  determination  of  the  status 
occupied  by  the  appellant  at  the  time  of  his 
injiu7  depends  the  result  of  the  casft  TUtat 
be  was  not  a  trespasser,  there  is  no  doubt. 
At  tbe  time  of  his  injury  he  was  traveling 
upon  a  path  which  the  proof  imdisputably 
diows  had  been  in  regtilar  use  by  "udi  a 
number  of  persons  for  such  a  lengUi  of  time 
In  going  to  and  from  the  depot  and  to  and 
fr<Mn  the  northeastern  and  southwestern  and 
MKithem  portions  of  the  town  upon  business, 
pleasure,  and  other  occasions,  and  with  the 
knowledge  of  the  servants  of  appellee,  that 
the  law  will  imply  that  it  acquiesced  in  such 
use  of  its  right  of  way,  anj  it  was  required 
to  anticipate  the  presence  of  persons  upon 
the  path,  and  to  use  ordinary  care  to  pre- 
vent injury  to  them  in  the  operation  of  its 
tralnB,  by  maintaining  a  lookout,  having  the 
trains  under  reasonable  control  and  giving 
timely  warning  of  their  approach.  I.  C.  E. 
R.  Co.  V.  Murphy,  123  Ky.  787,  97  S.  W.  729, 
30  Ky.  Law  Kep.  93,  11  L.  B.  A.  (N.  S.)  352 ; 
L.  &  N.  R.  R.  do.  V.  Veach,  129  Ky.  776,  112 
S.  W.  869;  Shelby  v.  C,  N.  O.  6t  T.  P.  By. 
Co.,  85  Ky.  204,  3  S.  W.  157,  8  Ky.  Law  Rep. 
928 ;  li.  &  N.  R.  R.  Co.  v.  McNary,  128  Ky.  408, 
lOa  S.  W.  808,  32  Ky.  Law  Rep.  1268,  17  U 
K.  A.  (N.  S.)  224,  129  Am.  St.  Rep.  808; 
Southern  By.  Co.  v.  Sanders,  145  Ky.  679, 141 
S.  W.  77 ;  G,  N.  a.  &  T.  P.  By.  Co.  v.  Hughes, 
173  Ky.  693,  191  S.  W.  496;  and  many  oth- 
ers. 

[2]  (b)  That  appellant  was-  not  a  passen- 
ger there  can  be  no  doubt.  According  to  his 
own  statement,  he  was  merely  intending  to 
become  a  passenger  after  he  should  arrive  at 
the  depot  As  a  general  rule,  to  become  a 
passenger  upon  a  common  carrier,  there  must 
first  exist  a  contract  for  that  purpose  be- 
tween the  individual  and  the  carrier,  or  else 
sudi  circumstance  must  exist  from  which  the 
law  will  imply  a  contract,  although  when 
one  bas  once  become  a  passenger  and  the  re- 
lation is  established,  the  requirements  of  the 
carrier  do  not  altogether  arise  from  any  con- 
tractual relations,  but  arise  by  implication 
of  law  from  grounds  of  public  policy,  but  be- 
fore the  relation  can  be  established  there 
mvsB\  be  aa  offer  to  become  a  passenger,  ei- 


ther expreasly,  or  tmdta  must  eedst  from 
which  the  offer  can  be  IwpUed,  and  there 
must  be  an  acceptance  of  the  offer,  either  ex- 
pressly or  by  implicatlcm  from  the  facts  and 
drcumstanoes.  4  B.  C.  L.  1003,  1030;  I.  C. 
B.  R.  Co.  V.  Laloge,  113  Ky.  900,  (»  S.  W.  796, 
24  Ky.  Law  Rep.  693,  62  L.  R.  A.  406:  South- 
em  By.  Co.  V.  Lee,  101  S.  W.  307, 30  Ky.  Law 
Bep.  1360,  10  L.  E.  A.  (N.  S.)  837;  G.  N,  O. 
Jk,  T.  P.  Ry.  Co.  V.  Raine,  130  Ky.  454,  113 
S.  W.  496. 19  L.  B.  A.  QX.  S.)  763,  132  Am.  St. 
Rep.  400.  One  going  toward  a  station  to 
n>ake  preparationB  to  take  a  train  is  not  a 
passenger.  In  tbe  instant  case,  appellant 
had  not  arrived  at  the  station,  nor  had  he 
made  known  his  purpose  or  desire  to  becwne 
a  passenger  to  the  railroad  authorities,  nor 
had  they  accepted  of  bis  ofBer  by  any  fact  or 
ctrcomstance. 

[3]  (c)  If,  however,  the  pathway,  whidi 
the  appellant  was  traveling,  at  the  time,  be 
received  his  injury,  was  not  in  a  reascmably 
safe  condition  for  his  use,  and  was  a  way 
which  had  been  established  and  set  apart  by 
the  railroad  company  for  the  use  of  passen- 
gers and  persona  having  business  with  it,  and 
he  was  using  ordinary  care  for  his  own  safe- 
ty at  the  time,  and  the  railroad  company  had 
negligently  allowed  the  path  to  become  un- 
safe and  his  injury  resulted  from  such  neg- 
llgence)  his  status  is  as  favorable  to  him  as 
if  the  relation  of  passenger  had  already  been 
establistted  between  him  and  the  company. 
He  was  Intending  to  take  a  train  for  Owens- 
boro,  which  would  leave  the  depot  at  Utlca 
within  half  an  hour.  His  purpose  was  law- 
ful and  the  business  legitimate  and  of  ad- 
vantage to  both  him  and  the  railroad  com- 
pany. A  railroad  company  is  obligated  to 
use  reasonable  care  to  maintain  Its  depot, 
platforms,  and  sneh  portions  of  the  depot 
premises  as  are  necessarily  or  customarily 
used  by  the  passengers,  and  the  approaches 
to  them,  in  a  reasonably  safe  condition  for 
their  use,  and  is  liable  to  them  In  damages 
for  any  Injury  resulting  to  them  from  a  fail- 
ure to  perform  Its  duty.  L.  &  N.  R.  R.  Co.  v. 
Turner,  |g7  Ky.  730,  126  S.  W.  372,  136  Am; 
St.  Rep.  317 ;  L.  &  N.  B.  B.  Co.  v.  Keller,  104 
Ky.  768,  47  S.  W.  1072,  20  Ky.  Law  Bep. 
957;  L.  &  N.  B.  B.  Co.  v.  Blcketts,  37  S.  W. 
952, 18  Ky.  Law  Bep.  687;  L.  &  N.  B.  B.  Co.  v. 
Smith,  9  Ky.  Law  Bep.  404;  I*  &  N.  B.  B.  Co. 
V.  Hobbs,  155  Ky.  130,  159  S.  W.  682,  47  L.  R. 
A.  (N.  S.)  1149.  The  railroad  company,  hav- 
ing established  the  station  at  that  place  for 
the  reception  and  discdiarge  of  passengers 
from  its  trains,  thereby  extended  an  invita- 
tion to  persons  to  approach  its  depot  for  the 
purpose  of  becoming  passengers.  It  owes  the 
same  duty  to  one  who  approaches  an  estab- 
lished depot  to  become  a  passenger,  within  a 
reasonable  time  after  arrival,  with  regard 
to  using  care  to  maintain  the  depot,  plat- 
forms, and  approaches  thereto,  and  such  por- 
tions of  the  depot  premises  as  are  aecessarlly 
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or  cnstomarlly  used  by  tlie  passengen,  In  a 
reasonably  safe  condition  for  use,  as  It  owes 
to  him,  with  whom  the  relation  of  passenger 
has  already  been  established.  Such  person  is 
invited  by  the  railroad  company  to  come  up- 
on Its  premises,  to  do  business  with  it  for 
their  mutual  advantage.  To  one  who  has 
business  with  a  railroad  company  and  comes 
upon  the  premises  by  implied  Invitation,  the 
railroad  Is  under  the  same  duty  to  him,  as 
any  person,  who  Is  conducting  a  business  and 
invites  others  to  come  and  do  business  with 
him,  and  that  duty  is  to  use  reasonable  care 
to  make  the  premises  safe  for  the  use  of  such 
•  persons.  Shelby's  Adm'r  v.  C,  N.  O.  &  T. 
P.  By.  Co.,  85  Ky.  224,  3  8.  W.  157,  8  Ky.  Law 
R^.  928 ;  Southern  Railway  Co.  v.  Goddard, 
121  Ky.  667,  89  S.  W.  675,  28  Ky.  Law  R^. 
523,  12  Ann.  Cas.  116;  L.  &  N.  R.  R.  C!o.  V. 
S<auielder,  174  Ky.  727,  192  S.  W.  834. 

[4,  S]  It  is,  however,  perfectly  evident  that 
a  railroad  company  would  not  owe  any  great- 
er duty  to  a  person  who  is  intending  to  be- 
come a  passenger  than  it  would  owe  to  one 
with  whom  the  relation  has  already  been 
established.  As  stated  above,  if  the  path- 
way was  pot  reasonably  safe  tbrougji  n^i- 
gence  of  the  railroad  company,  and  it  was 
a  way  which  liad  been  'established  and 
set  apart  by  it  for  the  use  of  passengers 
and  persons  having  business  with  it  to  ap- 
proaMb  its  depot,  it  owed  the  duty  of  using 
reasonable  care  to  maintain  it  in  a  safe  con- 
dition for  their  use,  whether  it  was  located 
upon  the  depot  premises  or  elsewhere  upon 
its  property,  but  it  is  conceded  that  the  path- 
way was  not  established  nor  set  apart  by 
the  railroad  company  for  the  use  of  passen- 
gers and  other  persons  having  business  with 
it  to  approach  its  depot,  and  was  not  upon 
the  depot  premises,  but  upon  the  railroad 
company's  right  of  way,  which  had  been 
set  apart  and  used  by  it  exclusively  for  the 
operation  of  Its  'trains,  and  that  it  had  ex- 
tended an  invitation  to  no  one  to  use  it 
as  an  approach  to  the  depot.  It  would  seem 
very  clear  then  that  one  merely  going  to  the 
station  intending  to  become  a  passeyer  when 
he  should  arrive  there,  and  who  baa  not  yet 
arrived  upon  the  depot  premises,  as  well  as 
one  who  had  been  a  passenger  and  had  de- 
parted from  the  depot  premises  and  was  trav- 
eling over  the  pathway  to  his  home,  would 
be  a  mere  licensee,  to  whom  the  railroad  com- 
pany would  owe  no  duty,  except  not  to  injure 
him  by  any  positive  act  of  negligence  in  the 
operation  of  Its  trains  over  its  right  of  way. 
L.  &  N.  R.  B.  Co.  V.  Hobbs,  155  Ky.  130,  169 
S.  W.  682.  47  L.  R.  A.  (N.  S.)  1149.  It  is 
conceded  that  the  pathway  had  been  used  by 
a  sufficient  number  of  persons  and  for  a  suf- 
ficient length  of  time,  in  traveling  to  and 
frop  the  various  places  in  the  village,  by  a 
portion  of  its  inhabltanta,  upon  th^r  own 
business  and  pleasure,  as  well  as  in  travel- 
ing to  and  from  the  depot,  to  make  a  licensee 
out  ot  ohe  who  cboee  to  travel  thereon,  and 


the  railroad  company  woold  oww  to  him  tbe 
duty  whidi  it  owes  to  a  licensee. 

[I]  It  la,  however,  a  weU-aettled  principle 
that  when  a  Uoensee  enters  upon  the  grounds 
of  another  he  must  take  them  as  he  finds 
them  and  at  his  own  peril,  and  the  owner 
is  only  liable  to  the  licensee  for  injuries  re- 
sulting from  willful  acts.  Johnson  v.  Padii- 
cah  Laundry  Co.,  122  Ky.  869,  9S  S.  W.  330. 
29  Ky.  Law  Rep.  69.  6  L.  R.  A.  (N.  S.)  733; 
Indian  R^ning  Co.  ▼.  Motdey,  134  Ky.  822. 
121  ®.  W.  667,  24  L.  R.  A.  (N.  &)  497; 
Southern  Ry.  Go.  t.  Sanders,  146  Ky.  679. 
141  S.  W.  77;  U  *  N.  R.  R.  Co.  v.  Hobbs, 
supra.  In  the  laat^amed  case  and  In  C,  N. 
O.  &  X.  P.  R.  Co.  T.  aughea,  173  Ky.  693,  191 
8.  W.  496,  it  was  held  that  a  licensee  could 
not  recover  damages  against  a  railroad  oom- 
pany  iCoranyi  Injury  caused  to  Utm  because  of 
any  defect  or  unsafe  condition  of  a  pathway 
upon  the  right  of  way  of  the  railroad.  It  Is, 
however,  contended  for  appellant  that  tbe 
path  npon  which  he  was  traveling,  when  in- 
jured, was  an  at^roach  to  tbe  railroad  cmupa- 
ny's  station,  which  was  customarily  used  by 
passengers  and  persons  having  tmslness  with 
the  railroad  company,  in  going  to  and  from 
the  depot,  with  the  knowledge  and  aoqalee- 
cence  of  the  company,  and  bad  been  so  used 
for  many  years,  and  these  facts  gave  it  the 
same  dignity  as  if  it  had  been  established 
by  the  company  as  a  means  ot  approach  and 
departure  from  the  station  by  passengers  and 
other  persons  having  business  with  the  rail- 
road company ;  and  hence  an  Implied  invita- 
tion had  been  extended  to  him  to  use  it.  and 
It  was  therefore  tbe  duty  of  the  railroad 
company  to  use  reasonable  care  to  keep  It  in 
a  reasonably  safe  c<mditlon  for  use,  which 
it  had  negligently  failed  to  do  by  failing 
to  guard  or  place  a  light  at  the  derailing 
device.  The  evidence  shows  that  the  path- 
way had  been  there  for  20  years  or  more,  and 
that  it  and  the  railroad  track  itself,  and  tbe 
path  upon  the  eastern  side  of  the  track  had 
been  used  by  persons  at  will  in  going  to  and 
from  the  depo4^  and  going  to  any  other  plac- 
es they  desired,  on  their  own  business  and 
pleasure.  It  afforded  a  mate  convenient 
walking  way  for  some  of  the  people  of  the 
village  than  to  v>  around  the  roads  or  across 
the  depot  premises  for  persons  having  occa- 
sion to  go  that  way,  and  was  in  continuous 
use  by  those  who  had  no  business  with  tbe 
railroad  company,  as  well  as  those  who  did. 

[7]  It  may  be  conceded  that  a  railroad 
company  must  take  care  to  malntato,  in  a 
reasonably  safe  condition  for  use,  such  ap- 
proaches to  its  depot  buildings  as  are  upon  tbe 
d^)ot  premises  as  the  steps,  stairways,  the 
platforms  and  buildings,  the  ways  of  golxig 
to  and  from  tbe  trains  to  the  depot,  and  the 
ways  customarily  used  by  passengers  upon 
tbe  depot  premises  in  going  to  and  cogoalns 
from  the  station  and  sudi  like,  and  the  way 
to  such  portions  of  the  depot  premises  as  pas- 
sengers necessarily  or  customarily  oae,  be- 
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cause  the  depot  premises  and  the  ways  there- 
on have  been  set  apart  and  establUbed  for  the 
use  of  passengers  and  other  persons  haying 
business  with  the  company  ;  but  a  way,  wliich 
has  not  been  set  apart  or  established  for  the 
use  of  persons  having  business  with  the  coo»- 
pany,  and  which  is  not  upon  nor  a  part  of. 
the  depot  premises,  and  which,  in  its  incep- 
tion, was'  created  by  mere  trespassing  with- 
out authority  or  inTitatlon,  is  not  such  an 
approach  as  is  contemplated  when  it  is  said 
that  the  railroad  company  must  maintain 
the  approaches  to  its  d^>ot  in  a  reasonably 
safe  condition  for  the  use  of  persons  and 
passengers  having  business  with  it  Other- 
wise persons  who  have  no  business  with  the 
railroad  company  at  all  could  establish  ways 
whldi  the  company  would  be  compelled  to 
maintain  in  a  safe  condition  to  any  kind  of 
distance  from  its  depot,  as  the  railroad  com- 
pany la  practically  powerless  to  prevent  per^ 
sons  from  walking,  at  will,  upon  its  right 
of  way,  although  its  servants  might  have 
knowledge  of  the  use  made  by  them  of  the 
right  of  way.  In  the  present  instance,  if 
the  railroad  company  is  required  to  keep 
the  pathway  upon  its  right  of  way  in  a  safe 
condition  for  600  feet,  as  is  insisted,  would 
not  the  same  obligation  rest  upon  it  if  the 
path  extended  along  its  track  for  a  mile, 
and  persons  walked  upon  it  who  intended  to 
become  j^assengers  upon  the  road  at  the  4^- 
pot,  as  well  as  others  who  have  no  business 
with  the  railroad  company,  and  would  not 
the  same  reason  make  the  company  liable 
to  the  appellant  for  an  injury  upon  such  a 
way  one  mile  from  the  depot  as  it  would  be 
within  ISO  to  226  feet  of  the  d^iot? 

[I]  The  <Hily  ground  up<m  which  it  can  be 
insisted  that  persons  traveling  the  pathway 
do  so  by  invitatlMi  is  that  the  use  has  beat 
with  the  knowledge  of  the  railroad  company, 
and  for  that  reason  the  law  iwesumes  an  im- 
plied invitation ;  and,  while  this  might  be  true 
if  the  pathway  was  on  the  depot  premises, 
which  was  set  apart  for  persons  having  busi- 
ness with  the  railroad  company,  it  is  well 
settled  that  acquiescence  aa  the  part  of  a 
railroad  company  in  the  use  of  its  right  of 
way,  set  apart  and  exclusively  used  by  it  for 
the  operatloir  of  its  trains,  does  not  confer 
any  authority  or  right  upon  the  persons  so  us- 
ing It,  and  does  not  result  in  any  right  by 
prescription,  the  use  being  merdy  permissive; 
and  the  company  may,  at  any  time,  dose  up  a 
pathway  along  its  right  of  way  used  and  set 
apart  for  the  operation  of  its  trains.  Brown's 
Adm'r  v.  U  &  N.  B,  R.  Oo.,  9T  Ky.  228,  30 
S.  W.  639, 17  Ky.  Law  Bep.  146 ;  Thornton  v. 
li.  ft  N.  B.  B.  Oo.,  8d  8.  W.  694,  1»  Ky.  Law 
Rep.  96 ;  C.  &  O.  By.  Oo.  ▼.  Perkins,  47  S.  W. 
2S9,  20  Ky.  Lhw  Bep.  606;  Embry  y.  L.  ft 
N.  R.  R.  Ca,  36  8.  W.  1123,  18  Ky.  Law  Rep. 
434;  I.  0.  R.  R.  Co.  v.  Waldrop,  72  S.  W. 
Ilia,  24  Ky.  Law  Bep.  2127;  G.,  N.  O.  ft  T. 
P.  By.  Ca  T.  Bnghes,  supra.    Bmoe  the  ap- 


pellant in  the  present  tnctanca  conld,  at  any 
time,  withdraw  its  license  for  the  use  of  the 
pathway  along  its  right  of  way,  and  the  set- 
ting up  of  the  derail  was,  in  part,  such  revo- 
cation, and  the  company  could  not  be  consid- 
ered to  have  acquiesced  in  the  use  of  the 
pathway,  except  with  the  derail  by  the  side 
of  it  litis  left  free  passage  for  a  width  of 
7  feet  betweoi  It  and  the  ditch.  If  the  ac- 
(Meat  to  appellant  had  occurred  shortly  aft- 
er the  «tof»'"g  device  had  been  instituted, 
another  question  would  have  been  presented, 
but,  not  havinc  occurred  until  after  5  years, 
and  after  the  graeral  public  had  full  oiqpor- 
tnnlty  for  notice  of  it  there  ia  no  ground 
for  an  action  for  damages,  aa  existed  in  L. 
ft  N.  R.  R.  Ca  ▼.  Schneider,  supra.  The  ap- 
pellant, although  having  business  with  the 
railroad  company,  did  not  necessarily  have  to 
travel  the  path,  bat  did  so  for  bis  own  conven- 
ience in  getting  to  the  station,  rather  than  to 
use  any  route  over  the  depot  grounds,  whicb 
was  probably  not  so  convenient.  It  is  true 
that  if  the  entire  lot  upon  whidi  the  depot 
is  situated  should  be  considered  the  depot 
premises,  the  right  of  way  of  the  railroad 
company  upcm  which  this  path  is  located,  at 
this  point  of  the  injury,  adjoins  the  lot  upon 
which  the  depot  is  situated,  and  for  several 
hundred  feet  i)eyond  that  point,  but  It  is  sep- 
arated from  the  depot  premises  by  a  ditch, 
several  feet  tn  width,  and  while  the  depot 
premises  were  set  apart  by  the  railroad  com- 
pany for  the  use  of  its  passengers  and  persons 
having  business  with  it,  the  railroad  right 
of  way  was  set  apart  for  no  other  purpose, 
nor  is  it  used  for  any  other  purpose  by  the 
railroad,  except  the  operation  of  its  trains. 
In  the  case  of  L,  ft  N.  R.  B.  Ga  v.  Hobbs, 
155  Ky.  130,  169  8.  W,  682,  47  L.  B.  A.  (N.  S.) 
1149,  the  question  of  what  was  the  status  of 
an  individual  who  had  been  a  passpnger  upon 
the  railroad  when  she  left  the  depot  premis- 
es and  was  proceeding  homeward  along  a 
path  upon  the  railroad  right  of  way  which 
had  been  continuously  in  use  for  26  or  30 
years,  by  persons  having  business  with  the 
railroad,  in  going  to  and  from  the  depot  and 
by  the  general  public  in  traveling  to  and  fro 
upon  their  own  business  and  pleasure,  as 
the  pathway  was  used  in  the  instant  case. 
A  woman  was  a  passenger  upon  the  railroad 
and  arrived  at  her  destination.  In  Bloom  field, 
on  a  very  dark  night  As  such  passenger, 
the  railroad  company  owed  her  the  duty  of 
maintaining  the  route  of  egress  from  the  de- 
pot in  a  reasonably  safe  condition  for  her 
use.  A  pathway  ran  from  the  depot  along  the 
right  of  way  of  the  railroad  to  a  i)oiat  on  the 
right  of  way  which  was  346  feet  from  the  de- 
pot, at  which  place  there  was  an  excavation 
for  a  turntable,  which  was  not  guarded  oi 
lighted.  The  pathway  had  been  in  general 
use  by  the  public  for  25  years  or  more,  in 
traveling  to  and  from  the  depot,  by  passen- 
gera  and  other  peraons,  aa  well  as  ttaoae  hav- 
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Ing  other  matters  of  baslness  and  pleasure 
with  tbe  knowledge  and  acquiescence  of  the 
railroad  company.  She  lost  her  way  In  the 
dark  and  fell  Into  the  excavation.  This  court 
denied  her  a  recovery  of  damages  upon  the 
ground  that,  after  she  left  the  depot  and  was 
traveling  the  path,  although  upon  the  right 
of  way  of  the  railroad,  and  although  the 
pathway  had  been  used  for  a  time  sufficient- 
ly long  and  by  a  sufficient  number  of  persons, 
and  with  the  knowledge  and  acquiescence  of 
the  railroad  company,  to  make  persons  upon 
it  licensees,  she  was  a  mere  licensee,  not  hav- 
ing been  injured  by  any  positive  act  of  negli- 
gence of  the  railroad  company  in  the  oper- 
ation of  Its  trains  upon  its  right  of  way,  and 
as  the  licensee  must  take  the  premises  of  the 
licensor  as  he  finds  them.  In  that  case  It 
was  said : 

"But  no  part  of  the  path  appellee  was  travel- 
ing after  sne  left  the  premises  •  *  *  about 
the  depot  had  been  set  apart  by  the  company  for 
the  use  of  the  public  or  for  the  use  of  persons 
having  business  at  its  depot  buildings,  nor  had 
it  invited  the  public  to  use  this  paasway.  It 
was  used  by  people  generally  in  going  to  stores, 
to  school,  in  visiting,  and  on  other  purposes  of 
business  and  pleasure,  as  well  as  oy  persons 
in  going  to  and  from  the  depot  The  use  of  this 
way  by  the  public  was  m  its  origin  a  trespass, 
but  by  continually  using  it  without  objection  on 
the  part  of  the  company,  the  public  using  it 
came  to  have  what  is  called  a  license  to  use  it, 
and  the  company  thereby  became  charged  with 
the  duty  railroad  companies  owe  to  licensees. 
And  80  we  think  that  appellee's  right  to  recov- 
er, if  any  there  be,  must  rest  entirely  on  the 
naked  grounds  that  the  company,  on  account  of 
the  long-continued  and  habitual  use  of  this  pase- 
way  by  the  general  public,  assumed  the  duty  of 
keeping  it  lighted  in  some  way  or  having  the 
turntable  protected  by  lights  or  barriers,  so  that 
persons  using  the  passway  might  not  thought- 
lessly or  inadvertently  fall  into  the  excavation 
as  appellee  did.  If  the  company  did  not  owe 
to  appellee  as  a  licensee  this  duty,  then  she  is 
not  entitled  to  a  recovery." 

The  liability  of  a  railroad  company  to 
one  who  has  been  a  passenger  and  is  pro- 
ceeding from  the  depot  premises  to  his  home 
and  the  liability  to  one  who  is  proceeding  to 
the  depot  for  the  purpose  of  becoming  a  pas- 
senger is  not  different.  In  the  instant  case 
the  pathway  was  upon  the  railroad  right  of 
way,  and  the  point  of  the  Injury  was  from 
150  to  225  feet  from  the  depot,  but  not  upon 
the  depot  premises,  and  in  the  case  of  Hobbs, 
supra,  the  pathway  traveled  was  upon  the 
railroad  right  of  way,  and  the  point  of  Injury 
was  345  feet  from  the  depot,  and  in  both 
cases,  however,  they  were  upon  property  be- 
longing to  the  railroad,  and  which  was  cou- 
nected  with  the  depot  premises  by  paths, 
which  ran  upon  the  right  of  way  of  the  rail- 
road and  continued  thereon  to  the  depot 
The  appellant,  being  at  the  time  and  place 
of  his  Injury  a  licensee,  must  take  the  prem- 
ises of  ttie  licensor  as  he  found  them,  and 
cannot  recover  damages  on  account  of  an 
Injury  received  by  him  because  of  the  unsafe 
condition  of  the  path  upon  the  right  of  way. 

Hence  the  jndgment  is  affirmed. 


PTATT'S   ADMIl  v.    CHESAPEAKE  tc   O 
RT.  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Feb.  16, 1918.) 

1.  Railboam  «s>401(8)— Injubt  to  Pkisox 

ON    TaACK— MlBLEADINO   INSTBUCTIONB. 

That  the  jury  was  instructed  to  find  against 
plaintiff,  unless  they  find  tbat  "defendants  and 
those  in  charge  of  the  train"  saw,  or  by  onli- 
dary  care  could  have  seen,  deceased's  peril  in 
time  to  have  avoided  the  accident,  ana  negli- 
gently failed  to  do  it,  instead  of  expressly  put- 
ting plaintiffs  tight  of  recovery  on  any  one  <rf 
dtiCcndant's  swvants  in  charge  of  the  train  hav- 
ing seen  the  peril  and  neglected  to  perform  the 
duty  incumbent  on  the  crew,  was  not  misleading. 

2.  Apfeax,  and  Ebbob  9=91033(3)— Habiiusss 
Ebbob— BvmKNOE. 

Use  of  the  figure  of  sjieech,  in  testimony, 
that  violent  stop  signal  for  train  was  glvw  on 
account  of  the  girl  coming  up  on  the  track  "just 
like  a  mushroom  coming  up  out  of  the  ground," 
is  liarmless. 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  Gertrude  Pyatt's  administrator 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany and  others.  From  an  adverse  judg- 
ment, plaintiff  appeals.    Affirmed. 

Allen  D.  Cole,  Frank  P.  O'Donnell,  and 
H.  W.  Cole,  all  of  Maysvllle,  for  appellant 
Worthlngton,  Cochran  &  Browning,  of  Mays- 
vllle. for  appellees. 

SAMPSON,  J.  Thirteen  year  old  Gertrude 
Pyatt,  after  paying  a  visit  to  a  friend  in 
Maysvllle,  started  on  her  way  home,  carry- 
ing with  her  a  small  child.  When  she  came 
to  the  railroad  crossing  she  encountered  an 
embankment,  np  which  she  climbed  to  the 
tracks  on  the  street  The  child  was  quite  a 
heavy  load  for  her  to  carry  up  so  steep  an 
incline.  When  she  came  to  the  tracks  she 
stepped  upon  the  ends  of  the  cross-ties  and 
started  walking  towards  her  home,  at  the 
time  looking  down  at  the  child  In  her  arms. 
At  that  moment  a  freight  train  of  13  cars, 
pushed  by  an  engine  and  tender,  was  advanc- 
ing towards  her  and  within  40  or  60  feet  of 
the  place  where  she  came  on  the  track.  She 
was  traveling  towards  the  approaching  train. 
On  one  side  another  train  was  passing  mak- 
ing a  great  noise.  On  the  other  side  was  a 
pUe-drlving  machine  and  other  madiinery 
giving  off  deafening  sonnda.  On  the  flat  car 
nearest  her  In  the  approaching  train  was  a 
Drakeman  who  saw  her  some  40  feet  in  front 
of  the  train,  and  shouted  a  warning  to  her, 
and  at  the  same  instant  gave  an  emergency 
signal  to  stop  the  train.  She  had  come  up 
from  under  the  embankment  and  appeared 
suddenly  upon  the  tracks,  and  the  trainmen 
had  not  seen  her  until  that  Instant.  Her  at- 
tention was  so  absorbed  in  the  little  boy  she 
was  carrying  that  she  did  not  realize  the  np- 
I>roach  of  the  train.  When  she  looked  up 
and  saw  It  the  car  was  only  about  2  feet 
from  her  face,  and  before  she  could  get  off 
the  track  It  struck  her  in  the  face  and  <m 
the  shoulder,  knocking  her  down;  she  fell 
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ontslde  the  rail,  and  tbe  diUd,  whld>  was  In 
her  arms,  fell  farther  away  from  the  trade 
Before  she  coald  get  up  the  train  passed  by 
where  she  fell,  and  the  boxes  on  the  wheels 
knocked  her  In  the  head  and  about  the  fac& 
In  her  desperation  she  caught  hold  of  the 
trade,  and  the  wheels  ran  over  and  mashed 
oft  her  finger  and  thumb.  About  this  time 
a  witness  who  was  at  work  dose  by  came 
to  her  assistance  and  pulled  her  from  under 
the  train.  She  was  carried  to  her  home, 
which  was  near  by,  and  from  there  taken  to 
a  hoepital,  over  which  the  railroad  company 
had  superrlslMi.  She  remained  at  the  hoe- 
pital only  a  few  days,  and  returned  home, 
where  she  remained  until  the  nlmth  day  fol- 
lowing Ote  accident,  when  tetanus  developed, 
and  she  shortly  thereafter  died.  XUs  ac- 
tion was  brought  by  her  adminlBtmtor  ttf  re- 
cover $15,000  to  her  estate  for  tbe  loss  of 
her  power  to  earn  money.  Tbe  first  para- 
graph of  the  answer  is  a  traverse,  the  second 
is  a  plea  of  contributory  negligence  on  the 
part  of  the  child,  and  the  third  is  a  plea  of 
contributory  negligence  on  the  iiart  of  the 
mother  of  tbe  child  in  allowing  her  to  be  and 
play  upon  and  "about  tbe  rallroact  tracks. 
Upon  the  trial  no  evidence  was  Introduced  to 
sustain  the  third  paragraph  of  the  answer, 
but  there  was  evidence  of  decedent's  contrib- 
utory negligence.  The  court  instructed  the 
Jury  that  it  was  the  duty  of  the  railroad 
company  in  operating  its  trains  along  that 
street.  In  the  city  of  Maysvllle,  to  give  rea- 
sonable and  timely  warning  by  ringing  the 
bell,  or  blowing  the  whistle,  or  other  rea- 
sonable warning  of  the  approach  of  the 
trains,  and  to  keep  a  lookout  for  the  pres- 
ence of  i)er8ons  upon  Its  tracks  Eind  rights  of 
way  for  the  purjKise  of  avoiding  injury  to 
them  by  the  operation  of  the  train,  and  to 
run  its  cars  and  trains  at  such  speed  as 
ordinary  care  for  the  safety  of  such  iwrsons 
required ;  and  if  the  Jury  believed  from  tho 
evidence  that  the  defendant  failed  to  perform 
any  of  these  duties,  and  plaintiff's  Intestate 
was  injured  as  a  result  thereof,  the  verdict 
should  be  for  the  plaintiff.  This  instruc- 
tion was  not  objected  to  by  plaintiff,  but  ob- 
jection was  made  to  instruction  No.  3  given 
by  the  court,  which  told  the  Jury  to  find  for 
defendant  company  if  it  believed  she  failed 
to  exercise  that  degree  of  care  required  of 
a  person  of  her  age  under  like  drcamstances, 
even  though  the  raUroad  was  negligent,  as 
set  forth  in  Instruction  No.  1,  unless  the  Jury 
further  believe  that  the  defendant  and  those 
in  charge  of  the  train  saw,  or  could  by  the 
exercise  of  ordinary  care  have  dl8c6vered, 
decedent's  peril  in  time  to  have  avoided  the 
Injury. 

[1]  The  objection  to  this  InAruction  is  di- 
rected at  the  last  clause.  In  which  it  is 
stated: 

"Unless  the  Jury  further  believe  that  die  de- 
fendants and  tnose  in  charge  of  the  train  saw, 
9r  could  by  the  exerdse  of  ordinary  care  have 
discovered,  decedent's  peril  in  time  to  have 
avoided  the  Injury  to  her,  and  negligently  failed 


to  do  so,  in  wbidt  event  the  jury  will  find  for  tbe 
plaintiff." 

It  la  the  contention  of  appellant  that  the 
instruction  should  have  directed  the  Jury  to 
find  for  the  plaintiff  if  it  believed  from  the 
evidence  that  tbe  servants  of  defendant,  or 
any  one  or  more  of  them,  In  charge  of  the 
train  saw  the  peril  of  decedent  and  neglected 
to  iierform  the  duty  which  was  then  incum- 
b«it  upon  the  train  crew,  the  verdict  must 
be  for  plaintiff.  While  it  Is  insisted  that  this 
instruction  put  a  greater  burden  upon  the 
plaintiff  than  the  law  enjoins  in  that  it  re- 
quires all  of  the  members  of  the  crew  to  have 
known  of  the  peril  of  the  decedent  Instead 
of  one  or  more  of  them,  we  are  of.  opinion 
that  the  Jury  was  not  misled  by  this  expres- 
sion, nor  could  reasonable  men  be  so  misled. 
To  be  sure,  It  w^uld  have  been  more  expUdt 
and  somewhat  clearer  had  tbe  court  used 
the  expression  snggestttS  by  counsel  for  ap- 
pellant, but  this  iStvit,  In  several  cases  has 
approved  Instructions  practically  in  the  same 
form  as  the  one  given  in  this  case. 

[2]  Another  ground  for  reversal  insisted 
upon  by  appellant  is  the  admission  of  Inoom- 
petent  evidence  for  the  defendant  railway 
company.  Special  stress  is  laid  upon  the  fol- 
lowing question  and  answer: 

"Q.  The  violent  stop  signal,  what  was  that 
for?  A.  On  account  ot  tbe  girl  coming  up  back 
of  the  signal  post  on  tiie  track  just  like  a  mush- 
room coming  up  out  of  the  ground." 

It  is  insisted  that  this  evidence  was  high- 
ly prejudldal,  because  it  was  based  on  ex- 
pressions of  hearsay.  The  figure  of  speech 
employed  by  the  witness  in  making  his'  an- 
swer was  rather  inapt.  To  say  that  th« 
child  came  upon  the  track  like  a  mushroom 
coming  up  out  of  the  ground  would  indicate 
she  came  up  very  slowly,  which,  if  so,  would 
not  have  been  to  her  prejudice.  We  cannot 
agree  with  counsel  that  this  evidence  was 
prejudicial. 

The  third  ground  alleged  for  reversal  is  the 
misconduct  ot  the  foreman  of  tbe  Jury  that 
tried  the  case.  In  the  motion  and  grounds 
for  new  trial,  It  is  charged  that  a  member  of 
the  Jury,  who  acted  as  foreman,  In  company 
VTlth  a  dvil  engineer,  a  witness  in  the  case, 
visited  the  scene  of  the  accident  during  an 
intermission  in  the  trial  and  took  measure- 
ments upon  the  ground  and  examined  the  ob- 
jects thereabout,  and  that  the  Juryman,  after 
the  case  was  submitted  to  the  Jury,  made  a 
map  of  the  premises  and  argued  the  case  for 
the  defendant  company  from  the  standpoint 
of  facts  obtained  from  an  examination  of 
the  premises.  This  diarge  against  tbe  in- 
tegrity of  the  Jury  was  based  upon  the  afll- 
davit  of  counsel  to  the  effect  that  they  were 
informed  and  believed  that  the  Juryman  had 
so  acted  during  the  trial.  Had  evidence  suf- 
fldent  to  sfustaln  the  charge  been  adduced,  no 
doubt  the  trial  court  would  have  granted  a 
new  trial,  and  should  have  done  so;  but  up- 
on the  hearing  before  the  court  on  the  ques- 
tion of  the  conduct  of  the  Juror,  It  was 
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sbown  that  counsel  bad  been  misinformed 
and  tbat  In  truth  and  in  fact  tbe  Juror  had 
not  examined  tbe  premises,  took  measure- 
ments, made  a  map,  or  argiied  in  tbe  Jury 
room  facts  obtained  In  this  manner.  The 
court,  therefore,  properly  overruled  the  mo- 
tion and  grounds  for  a  new  trial. 

Upon  tbe  whole,  we  are  of  opinion,  tbe  In- 
structions given  the  Jury  properly  presented 
the  law  of  the  case;  that  there  was  no  in- 
competent evidence  Introduced  on  behalf  of 
the  company  tbat  was  prejudicial  td  the 
rights  of  appellant,  nor  was  the  appellant  de- 
prived of  relevant  evidence;  and  that  there 
is  no  error  disclosed  by  tbe  record  wbldi 
would  Justify  a  reversal  of  tbe  Judgment. 

Judgment  affirmed. 


ISORIGO  et  aL  v.  IS6RIGO. 
(Court  of  Appeals  of  Kentucky.    Feb.  12,  1918.) 

1.  Descent  ano  Distbibution  «=>98— Gifts 
FBOM  Ancestor  to  Descendant — Apvance- 

MENTS — StATTITB. 

Wherever  there  is  a  gift  from  ancestor  to 
descendant,  the  intention  of  the  ancestor  that 
the  gift  should  or  should  not  be  an  advancement 
cannot  be  permitted,  under  Ky.  St.  {  1407,  to 
prevail  against  the  manifest  effect  of  the  trans- 
action; for,  if  it  was  a  gift,  the  donee  would 
be  charged  with  it  as  an  advancement,  notwith- 
standing it  might  be  clearly  shown  tbat  the  do- 
nor did  not  intend  such  result 

2.  Descent  and  Di8tbibt;tion  4=3>112  —  Ad- 
vancement—Value— Statute. 

It  is  the  rule,  as  expressed  in  Ky.  St.  {  1407, 
that  in  determining  the  value  of  an  advancement 
from  ancestor  to  descendant,  the  value  of  tbe 
property  advanced  must  be  fixed  as  of  the  day  it 
was  nuide. 

3.  Descent  and  Distbibution  9=>9S  —  Ad- 
vancement or  Rent  ob  Use  and  Occupa- 
tion or  Pbopebtt. 

Rent  or  use  and  occupation  of  property  is  a 
proper  subject-matter  of  advancement  from  an- 
cestor to  descendant,  and  if  it  was  the  inten- 
tion of  the  intestate  to  confer  upon  the  donee 
the  use  of  the  property,  which  was  accepted  by 
the  latter,  and  appropriated  by  nim,  be  should 
be  made  to  account  on  final  settlement  of  the 
ancestor's  estate  for  the  value  of  tbe  use  and  oc- 
cupation, to  be  fixed  as  of  the  date  they  were 
enjoyed. 

4.  Descent  and  Disibibution  *=»117  — Ad- 
vancement 0»  LiAND  to  DaUOBTEK  —  PUB- 
CHA8B  FOB  HEB  UBB  AND  BBNBFIT— INTEN- 
TION TO  Hakb  Gut — SomoixHOT  of  Evi- 
dence. 

In  suit  for  settlement  of  a  decedent* a  estate 
and  a  division  among  heirs,  evidence  Md  suffi- 
cient to  authorise  the  trial  court  in  holding  that 
the  intestate  made  a  purchase  of  land  for  the 
use  and  benefit  of  his  oaughtet,  and  intended  at 
the  time  to  make  her  a  gift  of  it. 

5.  Descent  and  DrarBiBtrnoN  «a>116— Ad- 
vancement TO  Dauohtbb — Evidence. 

In  such  suit  proof  of  intestate's  statement 
to  such  effect  was  not  incompetent  on  the  ground 
that  the  intention  of  the  donor  in  making  the 
gift  may  not  aifect  the  question  of  advancement, 
since,  where  a  right  is  sought  to  be  built  upon  a 
parol  gift  of  realty,  though  ineffectual  to  pass 
title,  it  is  competent  to  prove  facts,  including 
statements  of  the  giver,  to  establish  the  true  na- 
ture of  the  transaction. 


6.  Dkbcbnt  and  T>jmmi»xrnon  «s>10&-»Ai>- 
vancembnts— Necessitt  of  Two  Pabtiks. 

There  must  be  two  parties  to  an  advance- 
ment from  ancestor  to  heir,  the  donor  and  the 
donee,  and  the  latter  cannot  be  charged  with  an 
advancement  unless  he  accepted  the  gift  as  such. 

7.  Descent  and  Distribution  «a»95  —  Ad- 
vancement 10  Dauohteb— Use  and  Occu- 
pation or  Land— Statute. 

Where  a  father  intended  to  give  his  daughter 
land  which  he  purchased,  not  toe  use  and  oecn- 
pation  of  the  land,  the  daughter,  in  suit  to  set- 
tle her  father's  estate  and  divide  it  among  heirs, 
should  not  be  charged,  under  Ky.  St.  {  1407,  as 
to  advancements,  with  advancement  for  use  and 
occupation  of  a  one-half  undivided  interest  in 
the  land  purchased  for  her  by  her  father,  which 
she  occupied  with  her  husband. 

Appeal  f  ran  Circuit  Court,  Bourbon  County. 

Suit  by  Daniel  Isgrlgg,  aa  admlaiatrator 
of  William  Isgrlgg,  deceased,  and  Mrs.  Emma 
Isgrlgg  Jaooby  and  her  husband,  .against 
William  Sweeney  Isgrlgg  and  others.  From 
the  Judgment,  William  Sweeney  Isgrlgg  ap- 
peals.    Judgment  affirmed. 

Emmett  M.  Dickson,  of  Paris,  for  appellant. 
Talbott  &  Whitley,  of  Paris,  for  appellees. 

THO:&IAS,  T.  William  Isgrlgg  died  Intes- 
tate a  resident  of  Bourbon  county,  Ky.  He 
left  surviving  him  bis  widow,  who  was  hla 
second  wife  and  the  mother  of  appellant,  and 
two  children,  the  appellant,  William  Sweeney 
Isgrlgg,  and  tbe  appellee  Mrs.  Emma  Isgrlgg 
Jacoby.  Daniel  Isgrlgg,  who  Is  not  an  heir, 
qualified  as  administrator,  and  be  as  such 
personal  representative,  with  Mrs.  Jacoby 
and  her  husband,  filed  this  suit  against  the 
appellant  and  tbe  widow  for  a  settlement  of 
the  estate  and  a  division  thereof  among  tbe 
heirs. 

The  answer  raised  the  only  question  Involv- 
ed on  this  appeal,  which  was  that  Mrs.  Jacoby 
should  be  charged  with  advancements  for  use 
and  occupation  of  a  one-half  undivided  In- 
terest In  a  tract  of  land  in  the  county  of  de- 
cedent's residence,  consisting  of  197  acres, 
which  It  Is  alleged  she  had  used  by  occupying 
It  with  her  husband  since  about  the  year 
1891.  In  addlticm  to  the  undivided  interest 
In  tbat  tract,  the  decedent  owned  at  his  home 
place  some  short  distance  away  about  200 
acres  of  laud  upon  which  the  appellant,  Wil- 
liam Sweeney  Isgrlgg,  resided  with  his  father 
until  bis  marriage,  and  cfHitiuund  to  occupy 
tbe  land  after  that  time,  living  in  a  separate 
house  from  bis  father.  It  is  alleged  that  the 
use  and  occupation  of  the  land  by  the  daugh- 
ter from  the  time  she  and  her  husband  began 
to  occupy  it  was  reasonably  wortb  something 
over  110,000. 

In  avoidance  of  the  attempt  to  diarge  bw 
with  this  Item  as  an  advancement,  appellee 
pleaded  tbat  the  land  at  the  time  she  began 
her  occupation  was  orally  given  to  her  by 
her  father,  who  at  the  time  intended  to  make 
a  gift  of  It  to  her,  but  tbat  he  died  without 
executing  any  wilting  to  that  effect,  either  by 
way  of  deed  or  will,  tbat  he  did  not  Intend 
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to  give  her  the  me  and  ooctqiatlon  of  the 
Ifind  onXv,  btit  the  land  itoelf,  and  that  at  the 
time  It  was  of  the  reascHiable  value  of  the 
price  paid,  |5,400,  and  that  she  was  wUIlng 
to  take  the  land  and  be  charged  with  that 
smn.  Her  brother,  the  appellant,  dedloed  to 
do  tUs,  bnt  InidKted  that  she  be  charged  with 
the  rents,  and  that  the  land  be  divided  be- 
tween them.  The  trial  court,  after  hearing 
the  erldoice,  upheld  die  dangfator'a  contention 
In  so  ttLT  as  she  sought  to  be  relieved  of  the 
charge  for  advancemokts  growing  out  of  the 
use  and  oc«q;>atioa  of  the  land,  but  ordered 
the  land  which  she  had  occupied  divided  as 
a  part  of  the  eatate  of  the  Intestate.  Com- 
plaining of  that  Judgment,  the  md  pronecuted 
thla  appeal. 

SSectlon  1407  of  the  Keatnckjr  statnter  la 
In  these  worda: 

"Any  real  or  personal  property  or  money,  git- 
Mj  or  devised  by  a  parent  or  frrandparent  to  a 
descendant,  shall  be  ehanred  to  the  descendant  or 
those  claiming  through  him  in  the  division  and 
distrlbutJon  of  the  undevised  estate  of  the  par- 
ent or  grandparent;  and  such  party  shall  re- 
ceive nothing  further  therefrom  until  the  other 
descmdants  are  made  proportionately  equal  with 
him,  accordinK  to  his  descendible  and  distributa- 
ble share  of  the  whole  estate,  real  and  personal, 
devised  and  undevised.  The  advancement  shall 
be  estimated  according  to  the  value  of  the  prop- 
erty when  given.  The  maintaining  or  educating, 
or  the  giving  of  money  to  a  child  or  grandchild, 
without  any  view  to  a  portion  or  settlement  In 
life,  shall  not  be  deemed  an  advancement" 

[1]  In  construing  that  section  this  court 
has  uniformly  held  that  wheresoever  there 
was  a  gift  by  the  ancestor  to  a  descendant, 
the  Intention  of  the  former  that  the  gift 
should  or  should  not  be  an  advancement  can- 
not be  permitted  to  prevail  against  the  mani- 
fest effect  of  the  transaction ;  for.  If  it  was 
a  gift,  the  d<mee  wotild  be  charged  with  the 
gift  as  an  advancement,  notwithstanding  It 
might  be  dearly  shown  that  the  donor  did 
not  Intend  such  a  result  Bowles  v.  Winches- 
ter, IB  Bush,  19 ;  Bailey's  Adm'r  v.  Barclay, 
lOe  Ky.  MO,  60  S.  W.  877,  22  Ky.  Law  Rep. 
1244;  Sullivan  v.  Sullivan,  122  Ky.  712,  82 
8.  W.  966,  29  Ky.  Law  Rep.  239,  7  L.  B.  A.  (N. 
&)  iE6,  13  Ann.  Oas.  163;  Orain  t.  Mal- 
lone,  180  Ky.  128,  118  S.  W.  67,  22  I*  B.  A. 
(N.  S.)  1166,  132  Am.  St.  Bep.  356;  Ford  v. 
Thompson,  1  Mete.  684 ;  Clarke  v.  Clarke,  17 
B.  Mon.  706;  Shawhan  v.  Shawhan's  Adm'r, 
10  Bush,  600;  and  McCray  v.  Com,  168  Ky. 
4fi7,  182  S.  W.  640. 

[2-4]  It  la  also  the  role,  as  expressed  In 
the  statute,  that  the  value  of  the  property 
advanced  must  be  fixed  as  of  the  day  It  was 
made.  These  rules  seem,  as  Indeed  they 
most  be,  conceded  by  boUi  sides.  It  Is  like- 
wise equally  well  settled,  as  will  be  seen 
from  the  cases  supra,  that  rent  or  uae  and 
occupation  of  property  la  a  proper  subject- 
matter  of  advancement  and  If  It  was  the  In- 
tention of  the  Intestate  to  confer  upon  the 
donee  the  use  of  the  property,  which  was 
accepted  lay  the  latter  and  apiooprlated  by 


Um,  he  should  be  made  to  account,  upon  a 
final  settlement  of  the  ancestor's  estate,  for 
the  value  of  sudi  uae  and  occupation,  to  be 
fixed,  of  course,  aa  of  the  day  they  were  en- 
joyed. But  that  concededly  established  rule 
does  not  quite  meet  the  f^cts  of  this  case, 
provided  the  deoedent  here  Intended  to  give 
only  the  tend  In  question  to  his  daughter  at 
the  time  he  acquired  It  and  she  moved  upon 
It.  The  facts  upon  that  point,  as  appear 
from  the  record,  are  substantially  these: 
Prior  to  1891  the  husband  of  the  daughter 
and  his  brother  owned  Jointly  the  tract  of 
land  of  197  acres.  About  that  time,  or  per- 
haps shortly  prior  thereto,  the  daughter  mar- 
ried the  appellee  Lyie  Jacoby,  and  the  Intes- 
tate purchased  from  his  (thehnsband's)  broth- 
er the  tatter's  undivided  one-half  interest  In 
that  tract  taking  the  deed  to  himself,  and  the 
daughter  and  her  husband,  who  perhaps  were 
living  upon  his  one-half  of  the  tract  at  the 
time,  took  charge  of  the  entire  tract  and 
occupied  It  from  that  time  until  the  dece- 
dent's death,  claiming  It  as  their  own  and 
using  and  managing  It  as  an  owner  ordina- 
rily uses  and  manages  his  own  property.  I\>r 
a  while  the  husband  listed  the  entire  tract 
In  his  own  name  and  paid  taxes  thereon,  but 
afterwards  he  deeded  to  his  wife  his  por- 
tion of  the  tract  and  from  that  time  It  was 
listed  In  the  name  of  and  taxes  were  paid 
by  Mrs.  Jacoby.  There  Is  no  proof  that  a 
dollar  was  wer  spent  on  the  property  by  the 
decedent  from  the  time  he  obtained  his  deed ; 
or.  If  so.  It  was  a  very  trifling  sum.  The 
'daughter  and  her  husband  kept  the  premises 
ta  repair  and  made  what  improvements 
were  put  thereon.  At  one  time  they  conclud- 
ed to  sell  the  entire  tract,  and  actually  put 
it  up  at  auction,  but,  it  not  bringing  what 
was  regarded  as  a  sufficient  sum,  the  sale 
was  not  consummated.  The  decedent  attend- 
ed that  sale,  and  at  least  appeared  to  acqui- 
esce In  it  making  no  objections  thereto.  He 
told  a  number  of  people  about  the  time  of  his 
acquiring  the  property  that  he  did  so  for  the 
purpose  of  giving  It  to  his  daughter,  and 
he  told  her  as  much.  Similar  statements 
were  made  by  him  at  various  periods  suc- 
ceeding the  purchase. 

It  was  shown  for  appellant  by  a  number 
of  witnesses,  perhaps  greater  In  numerical 
strength,  that  decedent  on  a  number  of  oc- 
casions stated  In  their  presence  that  he  had 
not  given  the  land  to  his  daughter,  but  was 
only  permitting  her  to  live  upon  It  It  Is  ex- 
tremely doubtful  whether  this  testimony  was 
competent  upon  the  issue  Involved  of  a  gift 
or  no  gift  being  self-serving  In  Its  nature. 
But  waiving  that  question,  under  the  rule 
of  practice  prevailing  In  this  court,  we  are 
not  Inclined  to  disturb  the  chancellor's  find- 
ing upon  that  Issue,  which  Is  supported  not 
only  by  the  testimony  referred  to  given  by 
the  witnesses  Introduced  by  the  daughter, 
but  also  by  other  facts  and  circumstances 
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developed  by  the  record,  to  aome  of  which  we 
have  already  alluded. 

[C]  Another  drcurostanoe  tortUyiag  the 
danghter'B  contention  Ib  that  the  decedent 
was  apprehensive  that  the  land  in  question 
might  in  aome  way  be  appropriated  for  the 
debts  of  his  son-in-law,  and  this  might  have 
furnished  a  possible  reason  why  he  did  not 
have  the  deed  executed  to  his  daughter.  But, 
whatever  the  reason,  we  find  in  the  record 
ample  and  sufficient  testimony  to  authorize 
the  trial  court  in  holding  that  the  Intestate 
made  the  purchase  for  the  use  and  benefit,  of 
his  daughter,  and  intended  at  the  time  to 
make  her  a  gift  of  the  land.  It  is  insisted, 
however,  that  the  statements  proven  by  him 
to  that  effect  were  incompetent,  since  the 
Intention  of  the  donor  in  making  a  gift  may 
not,  as  we  have  seen,  afTect  the  question  of 
advancements,  and  some  of  the  cases  supra, 
together  with  others,  are  referred  to  in  sup- 
port of  this  contention.  But  cotmsel  mis- 
apprehend the  rule  of  those  cases  and  the 
office  of  such  testimony  in  this  case.  If  the 
testimony  had  been  directed  to  the  issue  of 
the  intention  of  the  decedent  to  make  an  ad- 
vancement 'to  his  daughter,  his  position 
would  be  unassailable ;  but  it  was  Intended 
to  flU  an  entirely  different  <^ce,  which  was 
to  show  not  the  purpose  of  the  gift  or  the 
Intention  with  which  it  was  made,  but  wheth- 
er there  was  an  intention  to  make  a  gift,  and. 
If  so,  of  what  property. 

In  cases  where  a  right  is  sought  to  be  built 
upon  a  parol  gift  of  real  property,  although 
it  may  not  be  effectual  to  pass  the  title,  it  is 
competent  to  prove  facts  including  state- 
ments of  the  giver  to  establish  the  true  na- 
ture of  the  transaction.  This  is  universally 
recognized  in  cases  where  an  adverse  holding 
,1s  claimed  dating  from  an  oral  gift,  and  it 
has  never  been  denied  but  that  the  intention 
to  give  could  be  proven  by  oral  testimony. 
Tlppenhauer  v.  Tlppenhauer,  158  Ky.  639,  166 
S.  W.  225.  This  being  true,  and  having 
adopted  the  chancellor's  finding  upon  the  fact 
of  a  gift  of  the  land  in  question  by  the  intes- 
tate to  his  daughter,  it  becomes  necessary  to 
determine  what,  under  the  law,  are  the 
rights  of  the  parties. 

[8,  7]  Necessary  to  a  transaction  which  is 
sought  to  be  characterized  as  an  advance- 
ment, there  must  be  two  parties — the  donor 
and  the  donee.  It  is  well  stated  in  1  R.  C.  Ia 
p.  658,  thus: 

"The  donee  in  an  advancement  must  be  a 
party  thereto,  and  cannot  be  charged  with  a  gift 
from  the  donor  as  an  advancement  unless  he  ac- 
quiesced in  the  arrangement  and  accepted  the 
gift  as  an  advancement.  If  the  rule  were  other- 
wise, a  child  might  be  forced  into  taking  proper- 
ty that  he  did  not  want  or  might  not  be  able  to 
use  to  advantage." 

So  that  there  must  not  only  be  an  inten- 
tion to  give  specific  property,  but  also  an  in- 
tention to  accept  and  appropriate  the  same 
specific  property.    la  the  instant  case,  as  we 


have  seen,  the  thing  tntended  to  be  given  by 
the  ancestor  and  to  be  accepted  by  the  dilid 
was  the  land,  and  not  the  use  and  occupa- 
tion of  the  land.  For  aught  that  appears, 
the  daughter  might  not  have  been  willing 
to  accept  only  the  nae  and  occupation,  and 
to  afterwards,  and  perhaps  years  in  the  fu- 
ture, be  charged  with  its  full  value,  whidl 
may  have  been  worth  largely  more  than  she 
could  possibly  realize  therefrom,  and  there- 
by be  forced  to  account  for  that  to  whlcli 
she  never  in  any  manner  agreed.  At  the 
same  time  she  may  have  been  perfectly  will- 
ing to  take  the  land  and  be  diarged  with  its 
value  at  the  time  in  a  settlement  of  the 
donor's  eatate.  The  qoestloD  la  not  a  new 
one  to  this  court,  since  it  was  squardy  pre- 
fleated  in  the  case  of  Mont^y  v.  Maglnnls,  2 
Duv.  186.  This  court  In  that  case,  in  dis- 
posing of  the  question,  said: 

"Edward  Montjoy,  in  his  lifetime,  made  « 
parol  gift  of  a  tract  of  land  to  each  of  bis  two 
sons,  William  and  Edmund.  He  having  died  in- 
testate, his  heirs  at  law  refused  to  execute  the 
gift,  and  insist  that  William  and  Bldmund  should 
be  charged  for  reasonable  rents  of  their  respective 
tracts. 

"It  is  evident  that  this  case  does  not  fall  with- 
in the  provisions  of  chapter  SO,  {  17, 1  Stanton'a 
Revised  Statutes,  426^  because  it  was  not  the 
rents  that  were  given,  but  the  land  itself,  the 
use  whereof  was  merely  incidental  to  the  gift. 
Aa  the  heirs  refused  to  execute  the  gift,  as  made 
by  their  ancestor,  they  have  no  right  to  change 
it  into  a  gift  of  another  character,  nor  to  make 
a  new  gift  for  the  decedent,  not  contemplated 
by  any  of  the  parties;  and  to  do  so  would  be 
deariy  unjust.  They  can  elUier  execute  or  re- 
pudiate the  gift,  as  made,  but  cannot  create  a 
new  gift  of  a  different  character.  Nor  does  this 
conflict  with  the  opinions  of  this  court  in  Clarke 
V.  Clarke,  17  B.  Mon.  706,  and  Ford  v.  Thomp- 
son, 1  Mete.  682.'* 

The  statute  mentioned  In  the  opinion  la 
identically  the  -same  as  section  1407,  supra, 
of  the  Kentucky  Statutes.  That  case  is  re- 
ferred to  and  approved  In  the  later  one  of 
Bowles  V.  Winchester,  supra,  wherein  the 
court  In  its  opinion  said: 

"In  the  ease  of  Montjoy  v.  Ifagimtii,  2  Dor. 
186,  the  father,  dying  intestate,  had  given  by  pa- 
rol a  tract  of  land  to  bis  two  sons.  After  his 
death,  and  leaving  no  writinc  perfecting  the  ti- 
tle, the  other  children  refused  to  ratify  the  gift, 
and  claimed  that  the  two  sons  should  account 
for  rents.  This  court  held  it  was  the  land  that 
was  given,  and  not  the  rents,  and  as  the  heirs  re- 
fused to  execute  the  gift,  they  could  ot,  by  re- 
pudiating it,  create  an  obligation  on  tlie  doneee 
to  pay  rents." 

The  doctrine  of  these  cases  has  not  been 
overruled  or  modified  by  this  court.  We  find 
nothing  in  the  cases  of  Clarke  v.  Clarke,  17 
B.  Mon.  706,  Glass  v.  Gaines,  15  S.  W.  877,  17 
S.  W.  161,  18  Ky.  La#  Rep.  277,  and  Hill 
V.  Hill,  122  Ky.  689,  92  S.  W.  924,  29  Ky. 
Law  Rep.  201,  qualifying  the  mla  The  In- 
tention of  the  intestate  in  those  cases  was 
not  to  give  the  land  itsdf,  but  by  expresa 
terms  or  acqniescence  to  donate  the  uae  and 
occupation,  which  is  a  thing  Incident  to  the 
land  Itself,  and  hisuea  out  of  it.  Were  the 
rule  otherwise  than  as  stated  in  the  Montjoy 
Case,  supra.  It  would  leanlra  the  donee  tb 
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accept  and  account  for  a  spsdes  of  property 
which  he  never  intended  to  accept,  and 
would  be  making  'an  entirely  different  ar- 
rangement from  that  made  or  intended  by 
the  parties.  Illustrating  how  it  would  work 
here,  let  us  for  a  moment  see  what  would 
hat^)en  If  appellant's  contention  should  be 
adopted.  If  the  land  itself  were  the  ad- 
vancement, the  amount  for  which  the  daugh- 
ter would  be  charged  would  be  its  value  at 
the  date  of  the  advancement,  which  in  this 
case  ai^tears  to  be  about  $5,400,  the  price 
paid  for  It.  We  know  as  a  matter  of  current 
history  that  such  land,  if  Indeed  not  all 
land,  has  greatly  advanced  since  1801,  until 
perhaps  this  particular  tract  may  have  in- 
creased as  much  as  threefold.  To  this  add 
the  value  of  the. use  and  occupation  from 
that  time,  which  is  more  than  $10,000,  then 
the  appellant,  under  his  contention,  would 
share  in  a  total  sum  of  about  $25,000  instead 
of  tbe  value  of  the  land  at  the  time  it  was 
attempted  to  be  given  to  the  daughter. 
Aside  from  the  reasons  hereinbefore  ad- 
vanced, such  result  should  not  be  allowed  to 
be  accomplished  through  the  medium  of  a 
court  of  equity  by  a  recalcitrant  heir  who 
refuses  and  declines  lo  carry  out  the  ar- 
rangement made  by  his  ancestor  whereby  be 
would  reap  a  great  reward  for  himself,  and 
at  the  same  time  perpetrate  a  fraud  ui>on 
his  coheirs  who  are  entitled  to  an  equal 
share  of  the  property  with  himself.  Such  a 
doctrine  is  not  called  for  by  any  principle 
governing  the  law  of  advancements,  and  its 
adoption  would  produce  conditions  neither 
intended  hy  the  donor  nor  contemplated  by 
the  donee. 

We  have  not  overlooked  the  objection  urg- 
ed to  the  competency  of  the  daughter  as  a 
witness  under  section  606  of  the  Civil  Code 
to  testify  as  to  the  transaction  with  her  fa- 
ther, but  in  considering  the  case  we  have 
eliminated  her  testimony  and  found  suffi- 
cient remaining  to  justify  the  judgment  of 
the  chancellor. 

We  therefore  fail  to  find  any  error  in  the 
Judgment,  and  it  is  accordingly  affirmed. 


CaiATG'S  ADM'R  et  al.  v.  WILLIAMS  et  aL 
(Conrt  of  Appeals  of  Kentucky.    Feb.  15,  1918.) 

1.  Wills  «=»545(4)—Con8tbuc!Tion— Estates 
Created. 

Where  a  will  gave  the  use  of  realty  and  de- 
clared that  if  the  devisee  died  "without  leav- 
ing children,"  tbe  land  should  revert  to  the  es- 
tate and  be  divided  among  testator'^  other 
children,  division  was  limited  to  such  children 
living  at  the  time  of  the  death  of  the  devisee. 

2.  Wttxs  «=>634(12)  —  CoNSTBTJonoN  —  Es- 
tates Cbeated. 

Where  a  will  gave  the  use  of  property,  pro- 
viding for  reversion  if  the  devisee  died  without 
leaving  children,  and  requiring  division,  on  the 
happening  of  such  contingency,  among  testa- 
tor's other  children,  a  will  of  one  of  the  other 
children  prior  to  death  of  tbe  original  devisee 
passed  no  interest  in  the  property  to  her  hus- 


band by  a  general  bequest  to  him,  sinoe  the  de- 
vise depended  upon  two  contingencies:  First, 
that  the  primary  devisee  leave  no  children  sur- 
viving bim;  and,  second,  that  tbe  testatrix  sur- 
vive the  primary  devisee. 
3.  Wills  *=>628— Estates  Cbeatbd— "Vbst- 

ED    KeMAINDEB"    —   "CONTINGBRT  REMAIN- 
DER." 

A  remainder  is  vested  when  the  interest 
vesta  immediately,  though  the  right  to  enjoy- 
ment be  poeti>oned,  and  contingent  when  the  in- 
terest does  not  vest  immediately,  but  depends 
upon  some  uncertain  future  event 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Plirases,  F^rst  and  Second  Series,  Vested 
Remainder;   Contingent  Remainder.] 

Appeal  from  Circuit  Court,  Gallatin 
County. 

Suit  by  John  P.  Thomas,  as  admini&tratur 
of  the  estate  of  William  Craig,  deceased,  and 
others,  for  the  construction  of  his,  will, 
against  Anna  S.  WilUams  an^  others.  From 
an  order  sustaining  demurrer  to  the  petition 
plaintiffs  appeal.    Affirmed. 

Perry  &  Cammack,  of  Owenton,  for  appel- 
lants. Scott  &  Hamilton,  of  Frankfort, 
Frank  C.  Greene,  of  CarroUton,  and  R,  B. 
Brown,  of  Warsaw,  for  appellees. 

SETTLEi  C.  J.  Wm.  Craig,  a  resident  of 
GaUatin  county,  died  at  his  home  in  that 
county  November  8, 1912,  testate,  and  bis  will 
was  shortly  thereafter  duly  admitted  to 
probate  by  the  Gallatin  county  court.  The 
person  appointed  executor  by  the  will  having 
declined  to  qualify,  tbe  appellant  John  P. 
Thomas,  by  an  order  of  the  Gallatin  county 
court,  was  appointed  administrator,  with  the 
will  annexed,  of  Wm.  Craig's  estate,  and 
duly  qualified  as  such. 

The  will  of  tbe  testator  devised  his  estate 
to  his  childr^i  and  grandchildren,  but  the 
only  provisions  of  the  instrument  with  which 
we  are  coucemed  wlU  be  found  In  the  third 
clause  thereof,  which  is  as  follows: 

"I  set  apart  for  the  use  of  my  son,  John  W. 
Craig,  my  store  house  and  wareroom  lot  in  the 
town  of  Warsaw,  Ky.,  with  all  the  buildings 
thereunto  belonging;  also  the  upper  part  of  the 
lot  of  ground  inherited  by  me  from  my  son, 
Wm.  H.  Craig,  and  situated  near  the  lower  line 
of  Warsaw,  baid  lot  so  set  apart  shall  have  a 
frontage  on  the  Warsaw  and  Ghent  turnpike  of 
82  feet  from  the  line  of  Mrs.  Nellie  Payne  and 
shall  extend  to  the  Ohio  river  at  a  distance  of 
82  feet  from  Uie  said  line  of  Mrs.  Payne  making 
it  parallel  thereto.  Said  two  pieces  of  property, 
a.  store  room  and  cottage  property,  shall  be 
rented  out  and  kept  rented  out  by  my  executor 
or  administrator,  and  theproceeds  thereof  shall 
be  paid  to  my  son,  John  W.  Craig,  when  collect- 
ed ;  and  should  my  said  son,  Jonn,  die  leaving 
no  children,  then  the  aforesaid  property  set 
apart  to  his  use  shall  revert  to  my  estate  and 
be  divided  among  my  other  children,  one-third 
to  each,  or  the  legal  heirs  of  each.  There  is  this 
exception  to  the  disposition  of  the  store  room 
property  made  above,  that  my  son-in-law,  John 
B.  Brown,  shall  have  the  use  of  the  meat  shop 
erected  by  him  on  said  store  room  lot,  or  he 
may  remove  the  same  should  he  so  desire." 

There  is  no  mention  elsewhere  in  the  will 
of  the  prc^erty  devised  John  W.  Craig,  nor 
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does  the  name  of  the  latter  again  appear  In 
any  other  part  of  the  will  except  In  the 
sUtb  and  last  clause,  which  directs  that 
the  testator's  "personal  property  consisting 
of  cash,  cash  notes,  goods,  and  merchandise 
and  BO  forth,"  should  be  divided  among  his 
four  children  equally,  John  W.  Craig  being 
mentioned  as  one  of  them.  This  clause,  how- 
ever. Is  not  here  Involved. 

John  W.  Craig  died  October  20,  1915,  in- 
testate, and  childless.  Sarah  A.  Lilly,  a 
daughter  of  the  testator,  Wm.  Craig,  and 
sister  of  John  W.  Craig,  died  In  the  spring 
of  the  year  1914,  testate,  leaving  by  her  will 
the  whole  of  her  estate,  real  and  personal,  to 
her  husband,  James  W.  Lilly,  who  subse- 
quently and,  after  the  probating  of  the  will, 
sold  and  by  deed  conveyed  bis  supposed  in- 
terest in  the  real  estate  left  by  the  will  of 
Wm.  Craig  to  John  W.  Craig,  to  the  appel- 
lants, Hattie  Jane  Thomas,  Orville  Craig, 
and  Edith  Bell  Roberts,  who  are  now 
claiming  such  alleged  Interest  under  their 
deed  from  James  W.  Lilly  and  under  the 
wills  of  Sarah  A.  Lilly  and  Wm.  Craig. 

The  administrator  with  the  win  annexed  of 
Wm.  Craig  and  certain  of  the  devisees  under 
the  will  of  the  latter  brought  this  action  In 
the  court  below  against  the  other  devisees  and 
James  W.  Lilly  and  bis  vendees,  to  obtain 
a  construction  of  Wm.  Craig's  will  for  the 
purpose  of  ascertaining  what  interest.  If  any, 
Hattie  Jane  Thomas,  Orville  Craig,  and  Edith 
Bell  Roberts,  the  vendees  of  James  W.  Lilly, 
have  in  the  property  devised  by  the  wUl  of 
Wm.  Craig  to  John  W.  Craig.  The  circuit 
court  sustained  a  demurrer  to  the  petition 
npon  the  grounds:  (1)  That  John  W.  Craig 
took  under  the  will  of  his  father,  Wm.  Craig, 
a  defeasible  fee  In  the  real  estate  devised  to 
him  or  to  his  use;  and  that  as  he  died  with- 
out children  the  defeasance  provided  for  by 
the  will  resulted ;  (2)  that  as  Mrs.  Lilly  died 
before  John  W.  Craig,  and  consequently  be- 
fore it  was  determined  that  the  fee  devised 
bim  would  be  defeated,  she  took  no  interest 
in  the  estate  devised  him ;  therefore  her  will 
passed  no  interest  in  the  property  to  her  hus- 
band, and  the  deed  made  by  him  passed  none 
to  his  vendees.  Whether  the  foregoing  con- 
clusions expressed  the  meaning  of  the  will, 
or  whether  it  gave  John  W.  Craig  only  a  life 
estate  in  the  property  devised,  it  is  clear  that 
there  was  no  error  in  tha  action  of  the  cir- 
cuit court  In  sustaining  the  demurrer  to  the 
petition.  The  first  proposition  is  rested  by 
counsel  upon  the  principle  found  in  the  nu- 
merous cases  to  which  we  will  presently  re- 
fer, viz.,  that  where,  as  here,  there  is  no  in- 
tervening estate,  and  no  other  period  to 
which  the  words  "die  without  leaving  chil- 
dren" can  be  reasonably  referred,  they  must 
be  held,  in  the  absence  of  something  in  the 
will  clearly  indicating  a  contrary  intention, 
to  create  a  defeasible  fee  which  is  defeated 
by  the  death  of  the  devisee  at  any  time  with- 


out children  then  living.  Harvey  v.  Bell,  etc., 
118  Ky.  623,  81  S.  W.  671,  26  Ky.  Law  Rep. 
381;  Hart  v.  Thompson,  3  B.  Mon.  (42  Ky.) 
482;  Deboe  v.  Lowen,  8  B.  Mon.  616;  Daniel 
V.  Thomson,  14  B.  Mon.  (53  Ky.)  682 ;  Sale  v. 
Crutchfleld,  8  Bush  (71  Ky.)  636;  Crozier  v. 
Cundall,  99  Ky.  202,  35  S.  W.  546.  18  Ky.  Law 
Rep.  116;  Smith  ▼.  Ballard,  117  Ky.  179,  77  S. 
W.  714,  25  Ky.  Law  Rep.  1290;  Dockery's 
Ex'rs  V.  Dockery,  170  Ky.  194,  185  8.  W.  849. 

[1]  The  further  provision  of  the  clause  of 
the  will  in  question,  declaring  that  tbe  prop- 
erty or  its  use  devised  to  John  W.  Craig,  If  he 
died  "without  leaving  children,"  should  re- 
vert to  the  testator's  estate  and  be  divided 
among  bis  other  children,  one-third  to  each 
or  tbe  legal  heirs  of  each,  must  be  held  to 
limit  the  division  to  the  other  children  of  the 
testator  living  at  the  time  of  the  death  of 
John  W.  Craig,  or  the  children  of  such  of 
them  as  might  then  be  dead.  This  rule  was 
applied  In  several  of  the  cases,  supra;  notably 
Sale  V.  Crutchfleld,  8  Bush  (71  Ky.)  636,  and 
Crozier  v.  Cundall,  99  Ky.  202,  35  S.  W.  546, 
18  Ky.  Law  Rep.  116. 

[2,  S]  On  the  other  hand.  If  John  W.  Craig 
took  under  his  father's  will  only  a  life  estate 
in  the  property  devised  him.  It  would  never- 
theless follow  that  tbe  will  of  Sarab  LlUy 
passed  no  Interest  in  tbe  property  to  her  hus- 
band, James  W.  Llll}',  for  if  Jno.  W.  Craig 
bad  but  a  life  estate,  her  interest  In  tbe  prop- 
erty was  only  a  contingent  remainder.  la 
other  words,  it  was  an  interest  dependent 
upon  two  contingencies:  First,  that  John  W. 
Craig  leave  no  children  surviving  him;  sec- 
ond, that  she  survive  John  V-  Craig. 

"The  distinction  between  a  vested  and  con- 
tingent remainder  is  that  in  the  former  the 
interest  must  vest  immediately,  but  the  right  to 
enjoyment  of  tiie  property  is  made  to  depend 
on  some  future  event;  in  the  latter,  the  interest 
does  not  vest  immediately,  but  Is  made  to  de- 

Sead  upon  some  uncertain  future  event."  1 
'eame  on  Remainder,  5:  White's  Trustee  v. 
White,  86  Ky.  602.  7  S.  W.  26,  9  Ky.  Law  Rep. 
757;  Whallen  v.  Kellner,  104  S.  W.  lOia  81 
Ky.  Law  Rep.  1285;  Froman  et  al.  v.  Froman 
et  al.,  175  Ky.  536,  194  S.  W.  809. 

The  happening  of  tbe  first  of  these  contin- 
gencies did  not  profit  Sarab  Lilly,  as  It  occur- 
red after  her  death,  therefore  the  devise  she 
attempted  by  her  will  to  make  to  her  hns- 
band  passed  to  bim  no  title  to  tbe  property 
left  by  John  W.  Craig ;  nor  did  bis  deed  pass 
any  title  to  bis  vendees. 

Tbere  is  no  error  In  the  judgment  of  tbe 
circuit  court;  hence  it  is  affirmed. 


MILLER  et  ux.  v.  NEW  TORK  LIFE  INS. 
CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  12,  1918.) 

1.  ImuBANCE  *=>59— Life  IiTBTntANCB— Div- 
idends—"Class  OF  POLICIBB." 
In    its   primary   and   ordinary   meaning,    a 
"class"  of  life  insurance  policies  signifies  those 
policies  issued  (a)  in  the  same  calendar  year. 
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n>)  npoB  the  lives  of  persons  of  the  sane  age. 
and  (c)  on  the  same  plan  of  insurance. 

2.  Irsubance  €=>59— Life  Insubance— Divi- 
dends—Dibtbibution  Policy— Classes  as 
Indbpbrdent  UNiTa 

Two  deferred  dividend  life  insurance  poli- 
cies, on  the  20-;ear  distribution  policy  plan, 
with  mortuary  dividend  features,  did  not  make 
it  the  duty  of  the  insurer  to  treat  the  yearly 
classes  to  which  they  belonged  as  independent 
units,  crediting  to  the  persisting  policies  of 
such  small  classes  respectively  all  the  profits 
derived  from  lapsed  policies  of  the  classes,  but 
the  description  "policies  in  the  distribution 
policy  plan,"  found  in  a  provision  in  one  of  the 
policies  jhat  "surplus  or  profits  derived  from 
Euch  policies  on  the  distribution  policy  plan  as 
shall  ndt  be  in  force  at  the  date  of  the  com- 
pletion of  their  resnective  distribution  periods 
shall  be  apportioned  among  soch  policies  as 
shall  complete  their  distribution  periods,"  must 
be  construed  to  mean  all  policies  issued  on  the 
distribution  policy  plan,  and  not  merely  poli- 
cies issued  in  the  same  year,  at  the  same  age, 
and  on  the  same  plan. 

3.  In8Uba!(ce  9=959  — Lins  Irscbanck— Dis- 

TBIBUTION   POLICT. 

The  thing  of  supreme  importance  in  the 
conduct  of  the  business  of  life  insurance  is  to 
pursue  methods  such  as  will  place  all  policy 
holders  on  a  plane  of  exact  equality  so  far  as 
the  certainty  of  the  payment  of  valid  death 
claims  is  concerned ;  aU  other  features  and  con- 
siderations, such  as  the  distribution  of  profits 
among  the  survivors  of  a  particular  class  of 
policy  holders,  must  be  held  in  strict  subordi- 
nation to  that  paramount  duty. 

4.  lustJBAWCE  9=359 — Lire  Insttbance — Spb- 

PLDS  AND  PBOFITa 

The  whole  business  of  life  insurance,  in- 
cluding the  apportioning  of  surplus  or  profits, 
depends  on  the  recognition  and  scientific  appli- 
cation of  averages,  which  would  have  been  de- 
prived of  an  adequate  basis  for  its  safe  opera- 
tion bad  a  life  insurer  undertaken  to  treat  its 
various  classes  or  groups  of  policy  holders  as 
detached  units,  a  vfolation  of  the  principle  of 
averages  which  should  not  be  adopted  when  to 
do  so  would  discriminate  among  policy  holders 
insnred  on  the  same  plan  and  under  similar 
policies. 

5.  Insubance  ®=»B9— Lite  Iwbtjbance— Sub- 

PLT7B    AWD    PBOFITS — ^DlSTBrBOTlON. 

The  tight  and  duty  of  classification  for  par- 
ticipation in  surplus  or  profits  in  a  mutual  life 
insurance  company  is  limited  to  such  policy 
holders  as  contribute  thereto,  and  neopssarily 
includes  in  any  such  classification  all  who  con- 
tribute, but  when  any  classification  for  distri- 
bution of  profits  adopted  by  the  insurer  includes 
all  who  are  entitled  to  participate,  and  excludes 
all  who  are  not  entitled  to  share  in  any  item 
of  profits  or  surplus,  and  its  methods  of  distri- 
bution and  bookkeeping  among  members  thus 
lilassified  are  fair  and  equitable,  no  policy  holder 
has  a  right  to  object  to  the  classification  or 
method  of  keeping  accounts  adopted,  though 
some  other  method  would  attain  the  same  re- 
sults, because  the  duty  of  keeping  accounts,  in- 
cluding classification,  necessarily  devolves  on 
the  insurer. 

6.  Insckance  ®=>59— Lite  Insubarce— Glas- 
smcATioiT  OF  Policy  Ho;.deb. 

Though  policies  provided  they  were  issued 
on  tlie  distribution  policy  plan,  tnat  the  distri- 
bution should  be  completed  on  a  given  date,  that 
no  dividend  or  sarplua  should  be  allowed  or  paid 
on  the  policy  unless  insured  should  survive  un- 
til the  completion  of  its  distribution  period,  and 
anless  the  policy  should  then  be  in  force,  and 
that  sorplus  or  profits  derived  from  such  poli- 
cies on  the  distribution  policy  plan  as  should 
not  be  in  force  at  the  date  of  the  completion 


of  their  respective  distribution  periods  should 
be  apportioned  among  such  policy  holders  as 
should  complete  their  distrlhntion  period,  the 
holder  of  two  deferred  dividend  policies,  on  the 
20-Tear  distribution  policy  plan,  with  mortuary 
dividend  features,  in  a  mutual  company,  bad 
no  right  to  be  placed  in  a  -class  limited  not  only 
as  to  the  plan  of  insurance,  but  also  as  to  the 
date  of  issue  of  policy  and  age  of  insured,  to 
ascertain  profits  due  him  from  lapses'  and  for- 
feitures only,  a  classification  concededly  im- 
practicable as  well  as  inequitable  with  reference 
to  every  other  item  covered  by  the  insurer's 
accoantlng. 

7.  CONTBAOTS    9»147(l)-CONaTBUOTION— Ax- 
BIGUITT. 

It  is  the  duty  of  courts  to  construe  an  am- 
biguous contract  or  provision  so  as  to  give  ef- 
fect to  the  intention  of  the  [>arties  as  expressed 
b^  the  ccmtract  considered  in  the  light  of  the 
circumstances  inducing  and  attending  its  exe- 
cution, but  no  court  under  the  guise  of  con- 
struction can  make  a  contract  for  the  parties. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Suit  by  Shackelford  Miller  and  wife 
against  the  New  York  Life  Insurance  Com- 
pany. From  a  Judgment  dismissing  the  pe- 
tition, plaintiffs  appeal.     Judgment  affirmed. 

J.  P.  Hobaon,  of  Frankfort  (Ellerbe  W.  Car- 
ter and  Tyler  Barnett,  both  of  Louisville,  and 
J.  P.  Hobson  &  Son.  of  Frankfort,  on  the  brief), 
for  appellants.-  William  Marshall  Bullitt,  of 
Louisville  (J.  H.  Mcintosh,  of  New  lork  CSty, 
on  the  brief),  for  appellee. 

CLARKE,  J.  In  1889  and  1893,  respec- 
tively, the  New  York  Life  Insurance  Compa- 
ny issued  two  deferred  dividend  policies  for 
^,000  each  to  appellant  MUler  on  the  20-year 
distribution  policy  plan,  with  mortuary  divi- 
dend features.  The  premiums  were  paid,  as 
due,  upon  each  policy  during  the  deferred 
dividend  periods,  when  settlements  were  had 
In  which  on  the  first  policy  appellant  was 
paid  in  Insurance  the  equivalent  of  $824.80 
as  the  accumulated  dividends  due  him,  and 
on  the  second  policy  he  was  paid  in  cash 
$982.10  as  the  dividends  due  him  on  that 
policy.  Thereafter,  on  September  3,  1913, 
appellant  and  his  wife,  who  was  the  bene- 
ficiary under  the  policies,  filed  this  suit  in 
equity  against  the  Insurance  company  for  an 
accounting,  alleging  a  larger  dividend  was 
due  under  each  policy  than  was  paid,  and 
praying  for  an  accounting  and  Judgment  for 
the  excess  claimed  to  be  due.  Attached  to 
the  petition  were  Interrogatories  calling  for 
such  information  as  plalntiflfs  deemed  essen- 
tial to  an  accounting. 

The  answer,  conceding  plaintifTs  right  to 
an  accounting,  but  denying  that  anything 
further  was  due  on  either  policy,  gave  such 
an  elaborate  mass  of  detailed  information  in 
reference  to  every  deferred  dividend  policy, 
on  the  same  plan  as  plaintiff's  policies,  is- 
sued by  it,  from  the  date  of  plaintiff's  first 
policy  to  the  date  of  the  preparation  of  the 
answer,  some  11,000  in  number,  in  addition 
to  an  exposition  of  the  principles  of  life  in- 
surance, with  figures  and  methods  of  calcula- 
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tlon  of  every  item  of  debit  and  credit  involv- 
ed, or  asked  for,  as  not  only  to  stagger,  but 
to  balk,  any  one  other  than  an  experienced 
actuary.  In  this  great  mass  of  information, 
furnished  by  the  defendant,  were  tables 
showing  some  of  the'  results  of  treating  such 
small  classes  as  would  be  formed  by  a  classi- 
fication o'f  policies  Issued  la  each  year,  on 
the  plan  of  plalntlCT's  policies,  to  persons  of 
the  same  age,  as  an  illustration  of  an  argu- 
ment advanced  that  such  classes,  if  treated 
as  independent  units,  would  result  in  great 
profit  to  some  such  classes,  while  to  other 
like  classes  the  losses  not  only  would  wipe 
out  all  dividends,  but  impair  the  insurance 
feature  of  the  policies.  In  other  words,  such 
a  classification  would  In  some  cases  destroy 
entirely  the  primary  object  of  the  policy, 
that  is,  life  insurance,  and  in  all  cases  make 
insurance  secondary  and  dependent  upon  the 
investment  feature  of  such  policies,  and  that 
such  a  classification  was  therefore  not  only 
impracticable,  but  destructive  of  the  primary 
purpose  of  the  contracts,  and  had  not  been 
adopted  by  the  company. 

Plaintiffs  then  filed  an  amended  petition 
in  which  they  placed  their  right  to  recover 
upon  Just  such  a  classification,  and  amended 
their  prayer  to  conform  thereto,  asking  judg- 
m&at  on  the  first  policy  for  $339.60  and  on 
the  second  policy  for  $548.85,  making  in  all 
$888.45  claimed  to  have  been  fraudulently 
withheld  by  the  defendant. 

The  answer  to  the  amended  petition  de- 
nied that  the  sums  claimed,  or  any  sum,  had 
been  fraudulently  or  otherwise  withheld  or 
were  due  plaintiffs. 

A  reply  was  filed  denying  the  allegations 
in  the  answer  to  the  effect  that  the  amounts 
paid  him  were  the  full  amounts  due,  or  that 
they  were  determined  by  an  accounting,  or 
upon  adopted  principles  or  methods  for  de- 
termination of  the  amounts  equitably  due 
him,  or  that  any  accounting  had  been  had, 
or  that  the  sums  paid  were  received  or  ac- 
cepted in  full  settlement  of  the  accumulated 
dividends  due. 

The  only  testimony  introduced,  in  addition 
to  the  answers  of  defendant  to  the  interroga- 
tories filed  with  the  petition,  was  that  of  ap- 
pellant in  his  own  behalf  and  two  actuaries 
for  defendant  Appellant  testified  that  no 
accounting  had  been  rendered  at  the  time  of 
the  payments  to  him,  or  at  all,  although  de- 
manded; that  such  payments  were  not  in 
full  of  the  amounts  due  for  accumulated  div- 
idends, in  support  of  which  several  letters  to 
and  from  the  company  were  introduced ;  and 
that  larger  dividends  had  been  received  up- 
on a  like  policy,  covering  practically  the 
same  period,  in  another  company.  The  actu- 
aries testified  in  approval  of  the  methods 
employed  by  defendant  and  as  applied  to  the 
policies  involved. 

[1-4]  The  chancellor  rendered  Judgment 
dismissing  plaintiffs'  petition,  and  delivered 
a  written  opinion  wfaidi  so  clearly  and  con- 


cisely states  the  questions  Involved  as  well 

as  our  conclusions  with  reference  thereto, 
that  a  considerable  portion  of  it  is  embodied 
herein,  furnishing  also,  as  it  conveniently 
does,  a  basis  for  such  elaboration  as  we  deem 
proper,  in  answer  to  criticisms  thereof  by 
counsel  for  plaintiffs.  After  stating  the  case, 
the  opinion  is  as  follows: 

"Whilst  there  appear  to  l>e  many  bases  of 
classification  of  life  inaarnnce  policies,  in  its 
primary  nnd  ordinary  meaning  'a  class  of  pol- 
icies signifies  those  policies  issued  (a)  in  the 
same  calendar  year,  (b)  upon  the  lives  of  per- 
sons of  the  same  age,  and  (c)  on  the  same  plan 
of  insurance.  According  to  this  definition  one 
of  the  plaintiff's  policies  belonged  to  a  dass  of 
27  and  the  other  to  a  class  of  76. 

"The  method  of  apportionment  employed  by 
the  defendant  when  a  class  completes  its  period 
of  accumulation,  which  method  appears  to  have 
been  followed  in  the  case  of  plaintiff's  policies, 
is:  (1)  To  apply  to  each  class,  not  the  mortal- 
ity experience  of  that  class  within  itself,  but 
the  average  mortality  rate  of  the  company's  ex- 

Eerience  among  all  its  deferred  dividend  policy 
olders;  (2)  to  charge  the  policies  of  the  class 
with  their  proportionate  share  of  the  company's 
expenses ;  (3)  to  credit  the  class  with  interest 
at  the  average  rate  earned  by  the  company  on 
nil  its  funds;  and  (4)  to  apply  the  average  rate 
of  lapse  and  surrender  prevailing  among  all  pol- 
icies issued  on  that  plan  of  insurance.  When- 
ever a  class  completes  its  period  of  accumula- 
tion, the  defendant  company  makes  a  calcula- 
tion on  the  theory  of  its  going  into  Uqaidation, 
and  apportions  to  that  class  such  part  of  the 
total  asspts  of  the  company  as  it  would  receive 
if  the  company  were  on  that  date  in  fact  going 
into  liquidation.  As  to  the  particular  class  it 
is  an  actual  liquidation.  By  this  method,  it  is 
stated  in  the  proof,  all  the  assets  of  the  com- 
pany are  apportioned,  leaving  no  balance. 

"Boiled  down,  the  issue  in  the  present  con- 
troversy is  aa  to  whether  the  defendant,  by  the 
terms  of  the  policies  and  the  law  applicable  to 
the  case,  was  required  to  treat  each  of  the  class- 
es to  which  the  plaintiff's  policies  belonged  as 
segregated  units  of  a  tontine  character  at  least 
so  far  as  regards  distribution  of  profits  from 
lapses.  No.  (4)  above. 

It  appears  that  the  profits  from  the  lapses 
in  plaintiff's  two  classes,  if  each  is  taken  by  it- 
self, are  considerably  more  than  the  average 
among  all  the  policies  issued  on  the  same  plan 
of  insurance,  and  on  behalf  of  the  plaintiff  it  ia 
contended  that  the  defendant  should  have  di- 
vide<1  those  profits  among  the  survivors  of  each 
of  those  classes  only.  For  tlie  defendant,  on 
the  other  hand,  it  is  maintained  that  the  con- 
tracts do  not  so  require,  and,  further,  that  a 
method  of  apportionment  such  as  the  plaintiff 
urges  would  have  been  impracticable,  because, 
as  claimed,  the  small  number  of  persons  actu- 
ally composing  the  two  classes  in  question,  or 
likely  to  compose  any  'class,'  precludes  the  ap- 
plication of  the  principle  of  averages  to  tlie  ex- 
tent that  is  necessary  in  the  businciis  of  insuring 
lives. 

"To  be  properly  dealt  with  in  an  opinion,  the 
questions  involved  might  be  said  to  call  for 
an  elaborate  exposition  of  the  principles  of 
life  insurance,  an  explanation  of  the  various 
factors  involved,  and  a  more  or  less  extensive 
presentation  of  intricate  calculations.  The  court, 
however,  cannot  undertake  that  mode  of  treat- 
ment, but  must  restrict  itself  to  a  very  brief 
statement  of  its  conclusions.    These  are: 

"(1)  That  there  is  nothing  in  the  policies  them- 
selves wliich  made  it  the  duty  of  the  defendant 
to  treat  the  classes  to  which  they  belonged  aa 
indei)endent  units,  crediting  to  the  persistiBC 
policies  of  those  small  classes  respectively  all 
the  profits  derived  from  the  lapsed  policies  of 
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those  elasBes,  bat  tkat  the  description,  '[mliciee 
on  the  distribution  policy  plan,'  found  in  the 
provision  in  the  policy  No.  327256,  thnt  '8urplus 
OP  profits  derived  from  such  policies  on  the 
ilisti-ibution  policy  plan  as  shall  not  be  in 
force  at  the  date  of  the  completion  of  their  re- 
spective distribution  periods  shall  be  apportion- 
ed amooR  such  policies  as  shall  complete  their 
distribution  periods,'  must  be  construed  to  moan 
all  policies  issued  on  the  distribntion  policy 
plan,  and  not  merely  policies  isned  in  the  same 
year,  at  the  same  axe,  and  on  the  same  plan. 

"(2)  That  the  thing  of  fundamental  and  su- 
preme importance  in  the  conduct  of  the  business 
of  life  insurance  is  to  pursue  such  methods  as 
will  place  all  policy  holders  on  a  plane  of  ex- 
act equality  so  far  as  the  certainty  of  the  pay- 
ment of  valid  death  claims  is  concerned.  All 
other  features  and  considerations,  such  as  the 
distributitm  of  profits  amons  the  survivors  of 
a  particular  class  of  policy  holders,  must,  in 
every  properly  managed  company,  he  held  in 
strict  subordination  to  the  paramount  duty  jtist 
Btatod. 

"(3)  That  the  entire  business  of  insuring  lives, 
including  the  matter  of  apportioning  surplus 
or  profits,  depends  for  its  successful  and  equi- 
table conduct  upon  the  recognition  and  faithful 
and  scientific  application  of  the  principle  of 
averages,  and  that  the  principle  would  have 
been  ('eprived  of  a  bnsis  adequate  for  its  safe 
operation  had  the  defendant  undertaken  to  treat 
its  various  classes  or  groups  of  policy  holders 
as  detached  units,  to  tlie_  extent  urged  by  coun- 
sel for  the  insured,  as  illustrated  by  the  fact 
that,  whilst  undei*  such  a  plan  some  classes, 
like  the  plaintiffs',  would  have  shown  handsome 
profits  to  the  survivors,  others  would  have  been 
insolvent. 

"(4)  That  the  accounting  made  by  the  de- 
fendant will  have  to  be  approved,  and  the  peti- 
tioD  is  dismissed.    It  is  so  ordered." 

PlainHfTs  main  contention  Is  that  the  die- 
fendant  was  required  to  classify  all  Its  poli- 
cies, placing  those  Issued  the  same  year  upon 
the  same  plan  to  persons  of  the  same  age  In 
a  single  class  and  treat  same  as  an  Independ- 
ent unit.  In  support  of  this  contention  the 
cases  of  TTnlted  States  Mfe  Insurance  Co.  y. 
Splnks,  126  Ky.  405,  108  S.  W.  385,  31  Ky. 
Law  Rep.  185.  and  Equitable  Life  Insurance 
Co.  V.  Winn,  137  Ky.  641,  126  S.  W.  153,  28 
li.  R.  A.  (N.  S.)  658,  are  flted  and  relied  upon 
as  conclusive.  It  will  therefore  be  necessary 
for  us  first  to  consider  these  cases. 

1.  In  both  it  was  held  that  an  insurance 
company  Is  a  trustee  liable  to  Its  policy  hold- 
ers, upon  the  termination  of  the  trust,  to  an 
accounting,  and  in  the  latter  case  that,  if  it 
failed  to  render  such  an  accounting  when  de- 
inanded  by  suit,  a  Judgment  as  by  default 
would  go  against  It  for  the  amount  claimed 
to  be  due.  In  reaching  these  conclusions 
rather  extensive  discussions  of  the  principles 
nnderlylng  and  applicable  to  insurance  as  a 
business  are  indulged;  and  in  deducing 
tberefrom  the  duties  and  obligations  of  the 
company  to  Its  policy  holders,  it  is  said,  in 
effect,  that  the  obligation  for  an  accounting 
by  the  company  imposes  the  duty  of  das- 
Blflcatlon  and  bookkeeping,  so  that  the  ac- 
counting may  be  had  when  the  time  therefor 
arriTes;  but  in  neither  case  did  the  court 
attempt  to  define  how  the  classification 
sbould  be  made  or  the  accounts  be  kept,  ex- 
c^t  that  botb  must  be  done  In  sudi  man- 


ner that  the  company  eonM,  wbenever  doe 
the  insured,  render  him  an  accounting  upon 
fair  and  equitable  terms.  In  fact,  the  Splnks 
Case,  under  a  New  York  statute.  It  is  true, 
which  does  not  seem  to  be  involved  here,  car- 
ries the  trusteeship  theory  to  the  extent  oC 
practically  eliminating  the  possibility  of 
profit  from  lapses  by  requiring  the  applica- 
tion of  every  c«it  due  the  lapsed  policy  to 
the  purchase,  of  extended  Insurance,  wbidi, 
if  followed  in  this  case,  would  defeat  plain- 
tiff's daim,  because,  as  finally  urged.  It  is 
reduced  to  a  claim  to  the  right  of  partidpa- 
tloD  in  tbe  profits  from  lapses  under  a  clas- 
sification wbidi  the  company  insists  is  pref- 
erential and  unfair. 

It  is  therefore  apparent  that  these  cases 
are  applicable  here  only  In  so  far  as  they 
establish  tbe  rlc^t  in  plaintiffs  to  an  account- 
ing and  for  such  a  classification  of  their 
policies  and  such  Information  as  was  neces- 
sary to  a  fair  and  equitable  adjustment  of 
their  interests,  under  their  policies,  in  the 
surplus  of  the  defendant  a  mutual  company, 
to  the  creation  of  which  they  had  contrib- 
uted. It  is  equally  apparent  that  neither  of 
these  cases  fixes  any  particular  method  for 
a  classification  of  the  policies,  or  an  account- 
ing thereunder,  because  tbe  question  was  not 
before  tbe  court  in  either  case,  except  in  tbe 
most  general  terms,  which  amounts  to  no 
more  than  requiring  that  the  method  em- 
ployed by  tbe  company,  In  keeping  its  ac- 
counts with  its  members,  shall  be  such  as 
wlU  enable  it,  when  called  upon,  to  render  a 
fair  and  equitable  accounting,  which  neces- 
sarily accords  to  the  company  the  right  to 
adopt  any  method  which  is  fair  and  equita- 
ble, when  considered  in  the  light  of  Its  con- 
tract with  the  plaintiff  and  its  other  policy 
holders,  who,  the  enterprise  being  the  mu- 
tual undertaking  of  aU  the  policy  holders, 
are  entitled  to  the  same  consideration  as  the 
plaintiff;  and  no  methods  could  be  adopted 
which  would  give  to  any  policy  holder  un- 
due advantages  in  the  distribution  of  mutual 
funds  intrusted  to  the  care  and  management 
of  the  company  as  trustee  for  all. 

This  Is  the  only  logical  conclusion  possi- 
ble upon  a  consideration  of  a  mutual  life  in- 
surance company  purely  as  a  trustee  for  Its 
policy  holders,  and  might,  if  pushed,  lead  to 
some  grave  difficulties  upon  a  consideration 
of  the  extent  of  the  power  of  such  a  com- 
pany to  make  a  contract  for  preferential 
treatment  of  any  kind  of  either  an  individual 
policy  holder  or  a  class.  That  question,  how- 
ever, is  not  here,  and  we  make  this  sugges- 
tion only  for  the  purpose  of  illustrating  the 
absolute  necessity,  upon  an  accounting  with 
plaintiff  or  any  policy  holder,  of  considering 
tbe  rights  of  all  policy  holders  insured  at 
least  upon  the  same  plan  and  under  similar 
contracts,  and  of  tbe  consequent  dnty  of 
defendant  to  adopt  no  plan  of  classification 
or  method  of  accounting  which  would  impair 
the  rights  of  others  insured  ui>on  the  same 
plan  of  insurance  as  plaintiff.    Certainly  nei- 
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thnr  «yf  the  cases  cited  can  be  construed  as 
authority  for  any  classlflcatlon  or  method 
of  keeping  accounts  which  would  give  any 
policy  holder,  or  any  "class"  any  preference 
over  other  policy  holders  Insured  upon  the 
same  plan  of  InsuranciB  and  under  poUSles 
similar  In  terms. 

[8]  These  considerations  unquestionably,  It 
seems  to  us,  limit  the  right  and  duty  of  claa- 
slflcatlon  for  participation  in  surplus  or  prof- 
Its  tn  a  mutual  company  to  such  policy  hold- 
ers as  contribute  thereto,  and  necessarily  In- 
cludes In  any  such  classification  all  who  con- 
tribute thereto;  otherwise  the  classification 
will  be  both  unfair  and  inequitable ;  but  when 
any  classification  for  distribution  of  profits 
adopted  by  the  company  thus  includes  all 
who  are  entitled  to  participate  and  exdudes 
all  who  are  not  entitled  to  share  in  any  item 
of  profit  or  surplus,  and  its  methods  of  dis- 
tribution and  bookkeeping  among  members 
thus  classified  are  fair  and  equitable,  no  pol- 
icy holder  has  a  right  to  object  to  the  das- 
sUlcatlon  or  methods  of  keeping  accounts 
which  the  company  has  adopted,  even  though 
some  other  method  which  it  might  have 
adopted  would  attain  the  same  results,  be- 
.canse  the  duty  of  keeping  accounts,  which,  of 
course,  includes  classification,  necessarily  de- 
volved upon  the  company;  for,  as  a  tnuh 
tee,  this  is  of  necessl^  one  of  the  most  im- 
portant duties  Intrusted  to  It 

Plaintiff  contends  that,  because  defendant 
did  not  classify  hU  policies  with  others  Is- 
sued in  the  same  year,  at  the  same  age,  and 
upon  the  same  plan,  and  treat  such  "classes" 
or  groups  as  Independent  units,  it  made  no 
classification  whatever,  and  therefore,  under 
the  Winn  Case,  he  was  entitled  to  a  default 
judgment;  but  this  contention  results  from  a 
refusal  to  consider  any  classification  other 
than  of  policies  issued  the  same  year,  at  the 
same  age,  and  upon  the  same  plan,  as  com- 
plying with  the  classification  suggested  in 
the  Spinks  and  Winn  Cases.  But,  as  we  have 
attempted  to  show,  these  cases  did  not  lay 
down  any  rule  for  classification  except  It 
must  be  fair  and  equitable,  and  the  classifi- 
cation suggested  by  plaintiff,  but  not  adopted 
by  defendant,  is  proved  most  conclusively  to 
be  neither  fair  nor  equitable,  because  it 
would  have  placed  one  of  plaintiff's  i)ollcles 
in  a  "class"  of  but  27  members,  and  the 
other  In  a  "class"  of  76  members,  whldi 
would  have  resulted  in  large  profits  to  mem- 
bers of  these  two  small  classes  because  of 
accidental  fortunate  experience  in  mortality, 
but  would  have  resulted  to  members  of  other 
such  small  classes.  Insured  upon  exactly  the 
same  plan  and  under  exactly  similar  policies, 
except  as  to  age  and  date  of  issue,  not  only 
In  loss  of  any  profit,  but  In  the  loss  of  tn- 
Burance  as  well,  because,  by  chance,  the  mor- 
tality experience  of  such  other  small  subdivi- 
sions of  the  one  large  class  Insured  upon  the 
same  plan  and  under  similar  contracts  was 
unfortunate.    Such  a  classification  as  plain- 


tiff demanded  was  therefore  dearly  discred- 
ited, because  it  rendered  ineffective  upon 
equitable  terms  of  participation  in  profits  not 
only  the  tontine  feature,  but  the  whole  in- 
surance policy  of  some  members  of  the  whole 
class,  who  held  exactly  similar  poUdes  as  did 
plaintiff,  except  as  to  dates  of  issue  and  age 
of  the  insured. 

Plaintiff  concedes  that  the  classification  de- 
manded by  him  cannot  be  applied  to  mortal- 
ity or  expenses,  or  to  profits  other  than  from 
lapsed  and  forfeited  policies,  but  contends 
such  a  classification  should  have  been  made 
as  to  profits  derived  from  these  Items  of 
lapses  and  forfeitures 

[1, 7]  So  that,  as  far  as  classification  is 
concerned,  the  real  qnestlon  raised  is:  Did 
plaintiff  have  the  right  to  be  placed  in  a 
class  limited  not  only  as  to  the  plan  of  in- 
surance, but  also  as  to  the  date  of  Issue  and 
age  of  the  insured,  for  the  purpose  of  ascer- 
taining profits  due  him  from  lapses  and  for- 
feitures only,  which  classification  is  conced- 
edly  Impracticable  as  well  as  InequitaUe, 
with  reference  to  every  other  item  covered 
by  an  accounting.  Certainly  this  question  is 
not  determined  by  either  the  Spinks  or  the 
Winn  Case,  as  no  such  proposition  was  even 
suggested,  and  therefore  those  cases  are  not 
only  not  applicable,  and  do  not  cover  this 
case  like  a  blanket,  as  stated  by  counsel  for 
plaintiff,  but  they  do  not  even  toudi  It,  ex- 
cept to  entitle  plaintiff  to  a  fair  and  equi- 
table accoimtlng,  wMcI^  is  not  contested. 
However,  policies  of  the  same  kind,  upon 
lives  of  persons  of  the  same  age,  issued  the 
same  year,  can  be,  and  are  by  defendant, 
idaced  in  a  class  for  convenience  in  making 
the  calculations  of  what  is  due  each,  becanse 
maturing  the  same  year  and  covering  the  ex- 
perience of  the  company  for  the  same  time, 
but,  as  conceded  by  plaintiff,  snch  a  class 
cannot  be  treated  as  a  separate  unit,  in  deter- 
mining its  share  of  loss  from  deaths,  but  the 
average  mortality  rate  of  the  company's  ex- 
perience among  all  of  its  deferred  dividoid 
policy  holders  must  be  applied,  nor  for  de- 
termining its  share  of  exi>enses  and  profits 
other  than  from  lapses  and  forfeitures,  but 
the  average  rate  of  all  policies  issued  by  the 
company  must  be  applied. 

If  policies  of  the  same  plan  are  not  to  be 
classified  as  to  date  of  issue  and  age  of  the 
insured,  and  such  classes  treated  as  separate 
units,  with  respect  to  mortality,  expenses, 
and  earnings,  other  than  from  lapses  and 
forfeitures,  which,  as  is  most  conclusively 
proved  by  this  record,  cannot  be  done  as  to 
effectuate  the  evident  and  expressed  primary 
purpose  of  the  policy,  why  should  they  be  so 
classified  and  treated  as  to  these  lapses  and 
forfeitures'/  Plaintiff's  answer  to  this  Is 
that  his  policies  so  provide,  which.  If  true. 
Is  a  good  and  snfllclent  answer,  because, 
while  It  Is  the  duty  of  courts  to  construe  an 
ambiguous  contract  or  provision  therein,  so 
as  to  give  effect  to  the  intention  of  the  par- 
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ties,  as  ezpreased  by  the  contract  considered 
in  tlie  Uglit  of  the  circumstances  inducing 
and  attending  its  execution,  no  court  has  the 
right  or  power,  under  the  ^uise  of  construc- 
tion, to  make  for  the  parties  a  contract  they 
did  not  make,  which  it  Is  insisted  the  chan- 
cellor did  in  this  case. 

The  exact  provisions  of  the  policies  sued 
on,  onder  which  this  claim  is  made,  are  not 
pointed  out  by  counsel  for  plaintiff,  but  we 
presume  that  the  following  clauses,  copied 
from  one  of  the  policies,  because  they  are  all 
we  can  find  relating  even  remotely  to  the 
subject,  are  those  referred  to  and  relied 
apon: 

"This  policy  is  issued  on  the  distribution  pol- 
icy plan  the  particulars  of  which  are  as  follows: 
That  the  distribution  period  for  this  policy  shall 
be  completed  on  the  29th  day  of  .July  1SH)0; 
that  no  dividend  or  snrplas  shall  be  allowed  or 
paid  npon  this  policy  unless  the  insured  shall 
sarvive  until  completion  of  its  distribution 
period  and  mileas  this  policy  shall  then  be  in 
lorce ;  that  snrplns  or  profits  derived  from  such 
policies  on  the  distribution  policy  plan  shall 
not  be  in  force  at  the  date'  of  the  'completion 
of  their  respective  distribution  periods  shall  be 
apportioned  among  such  policies  as  shall  com- 
plete their  distribution  periods." 

How  these  clauses  can  be  construed  as  an 
agreement  to  limit  their  application  to  snch 
policies  only  as  were  issued  in  the  same  year 
to  ];)ersons  of  the  same  age,  rather  than  to 
all  voildea  ot  the  same  plan,  we  are  unable 
to  see,  and  certainly  there  is  nothing  in  any 
clause  «f  either  policy  which  expressly  so 
provides.  On  the  other  hand,  the  provisions 
quoted  above  tliat  "surplus  or  profits  derived 
from  SMCh  poUoiet  on  the  dUtribvti€m  pol- 
icy plan  as  shall  not  be  in  force  at  the  com- 
pletion of  their  retpective  distribution  peri- 
odt  shall  be  apportioned  am<»ig  such  policies 
as  ghall  complete  their  distribution  periods," 
in  the  words  we  have  italicized,  indicates  a 
partidpation  in  profits  derived  from  all 
"such  policies  on  the  distribution  plan  as 
atiall  not  be  in  force  at  the  completion  of  their 
respective  distribution  period^'  by  all  the 
persisting  policies:  First,  because  to  Include 
a  part  and  exclude  another  part  of  "such  pol- 
icies on  the  distribution  policy  plan,"  a  single 
plan,  would  be  to  make  a  distinction  between 
policies  of  the  same  kind  merely  because  of 
an  accidental  difference  in  the  date  of  issue, 
and  In  the  age  of  the  insured,  not  a  distin- 
guishing feature,  although  necessitating  a 
different  premium  because  of  the  necessity  of 
equalizing  the  differences  in  age  by  compen- 
sation In  order  that  all  could  qualify  for 
uidfonn  dassiflcation  npon  fair  terms  under 
tlie  same  plan;  and,  second,  because  if,  as 
ccMitended  by  plaintiff,  only  those  could  par- 
ticipate in  a  distribution  of  profits  from  this 
source  whose  policies  covered  the  same  pe- 
riod, why  the  expression  "at  the  completion 
ot  their  respective  distribution  period*"? 
Tbis  plainly  indicates  the  inclusion  of  poli- 
cies having  different  distribution  periods. 

We  therefore  conclude  that  neither  by  his 
P0U47  nor  under  the  Spinks  or  Winn  Case 


was  the  plaintiff  authorized  to  demand  a 
classification,  according  to  date  of  issue  and 
age,  for  the  distribution  of  any  profits  or  for 
any  other  purpose,  and  that  such  classifica- 
tion made  by  the  defendant  for  convenience, 
as  explained,  In  making  calculations  for  pol- 
icies maturing  at  the  same  time,  was  not  an 
adoption  by  it  of  such  dassiflcation  for  any 
other  purixwe. 

The  profits  or  surplus  derived  from  lapsed, 
surrendered,  and  dead  policies  were  by  de- 
fendant carried  to  the  surplus  derived  from 
other  sources  on  all  deferred  dividend  pol- 
ides  such  as  plaintiffs,  regardless  of  date  of 
issue  and  age  of  Insured ;  and  tills  seems  to 
us  both  a  reasonable  construction  of  these 
clauses  and  the  proper  classification  of  the 
policies  under  the  equitable  principles  upon 
whidi  the  Spinks  and  Winn  Oases  are  rest- 
ed ;  in  fact,  the  classification  made  necessary 
on  account  of  the  impracticability  of  any 
other,  with  respect  to  the  other  items  in- 
volved in  determining  the  amount  of  surplus 
due  these  polldes,  unless  a  different  plan  ot 
classification  is  to  be  adopted  with  respect  to 
the  one  item  of  profit  from  lapses  and  for- 
feitures, whidi  is  not  provided  for  by  the 
terms  of  the  policy,  so  far  as  we  are  able  to 
discover,  and  which  is  not  demanded  by  ei- 
ther the  Spinks  or  the  Winn  Case,  but  rather 
forbidden  by  tH>th  because  inequitable  and 
unfair.  The  plan  of  insurance  selected,  rath- 
er titan  the  date  of  issue  and  age  of  the  in- 
sured, in  the  absence  of  express  provisions 
of  the  policy  or  the  law.  In  our  Judgment,  in- 
dicates and  necessitates  the  proper  classifi- 
cation of  a  policy  for  the  distribution  of  all 
surplus;  for  otherwise  the  benefits  of  the 
law  of  averages  are  lost  or  seriously  cur- 
tailed. Counsel  for  plaintiff  seem  to  resent 
any  reference  to  or  consideration  of  the  law 
of  averages  in  the  dedsion  of  this  case,  but 
Insurance  is  the  developed  sdentific  effort  to 
eliminate,  or  rather  reduce  to  the  minimum, 
the  consequences  of  chance  by  the  substitu- 
tion therefor  of  the  stable  of  law  of  averages 
and  the  investment  feature  of  tontine  insur- 
ance policies  is  but  inddental  and  dependent 
upon,  and  modemly  regarded  as  inimical  to, 
insurance.  Any  mere  construction  of  an  in- 
surance contract,  therefore,  that  would  dis- 
regard or  vmreasonably  interfere  with  the 
law  of  averages,  the  basic  prindple  of  all  In- 
surance, as  would  unquestionably  result  from 
a  classification  into  such  small  classes  as  Is 
desired  by  plaintiff,  ought  not  to  be  adopted 
and  cannot  be  adopted,  when  to  do  so  would 
discriminate  among  policy  holders  Insured 
upon  the  same  plan  and  under  similar  poll- 
des. 

Plaintiff's  contention  that  the  defendant 
did  not  furnish  the  information  most  needed 
and  desired  grows  out  of  the  fact  that  de- 
fendant did  not  give  the  particular  account- 
ing asked  for,  based  npon  the  dassiflcation 
demanded  by  plaintiff,  but  not  adopted  by  de- 
fendant, although  information  was  furnished 
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fr<HQ  which  the  results  of  such  a  classifica- 
tion can  be  obtained.  As  we  have  decided 
that  such  a  classification  was  not  authorized, 
It  necessarily  results  plaintiffs  were  not  en- 
titled to  an  accounting  upon  such  a  classlfica- 
tlou.  And  the  fact  that  defendant  did  not 
classify  its  policies  according  to  the  particu- 
lar method  conceived  by  plaintiff  to  be  the 
proper  one  is  not  proof  the  company  made 
no  classification,  and  that  a  default  Judgment 
was  therefore  authorized  under  Oie  Winn 
Case,  as  insisted  by  counsel,  for  plaintiffs,  be- 
cause the  proof  shows  that  defendant  did 
classify  plaintiff's  policies  as  belonging  to  the 
class  embracing  all  of  its  policies  issued  on 
the  distribution  policy  plan,  which,  as  we 
have  attempted  to  show,  was  intended  by  the 
ccmtract ;  and  the  accounting  upon  that  clas- 
sification rendered  by  the  defendant  shows,  we 
think,  that  plaintiff,  as  a  persisting  member 
of  the  class,  received  his  proportionate  share 
of  the  profits  from  lapses  and  forfeitures  of 
all  such  members  of  the  class,  that  is,  all  of 
those  Insured  on  the  same  plan  that  did  not 
persist  until  the  end  of  "their  respective  dis- 
tribution periods." 

That  the  profits  from  the  deferred  dividend 
feature  of  the  policies  are  disappointing  and 
not  larger  le,  tn  part  at  least,  due  to  the  fact 
that  lapses  and  forfeiture  are  not  favored, 
and,  in  deference  to  laws  enacted  and  public 
opinion,  have  been  nearly  eliminated  from 
insurance  contracts,  as  by  the  very  terms  of 
plaintiff's  policies,  providing  automatically 
for  extended  Insurance,  surrender  values, 
and  the  like,  in  the  event  of  failure  to  pay  the 
premiums. 

It  is  therefore  apparent  the  loss  of  profits 
of  which  plaintiff  complains,  and  which  may 
have  formerly  accrued  to  accid^itally  fortu- 
nate holders  of  this  particular  kind  of  policies, 
but  which  no  longer  accrue,  results  largely 
from  a  sound  public  policy,  which  is  embod- 
ied In  the  nonforfeiture  provisions  of  plain- 
tiff's pollcie.s  that  would  carefully  guard 
against  the  misfortune  and  even  carelessness 
of  all  such  policy  holders,  the  primary  Insur- 
ance feature  of  such  contracts,  the  basic  priu 
clple  of  which  Is  recognized  to  be  the  law  of 
averages  among  a  number  large  enough  to  es- 
tablish such  a  law.  Hence,  we  rei>eat,  no  mere 
construction  not  demanded,  by  the  express 
terms  of  the  contract  ought  to  be  indulged  to 
force  a  classification  into  groups  so  small  as 
to  ignore  the  law  of  averages,  for  to  do  so, 
while  it  would  afford  large  profits  to  a  fortu- 
nate class,  such  profits  would  be  at  the  expense 
of  less  fortunate  classes,  although  the  surviv- 
ing members  of  all  such  subordinate  classes 
had  been  equally  faithful  in  completing  tUelr 
contracts,  issued  upon  precisely  the  same 
plan,  but  at  different  dates  and  ages.  In  oth- 
er words,  an  equitable  and  fair  classification 
must  Include  In  one  class  all  policies  issued 
upon  the  same  plan  so  that  participation  In 
profits  may  be  uniform  to  all  the  members  of 


that  single  branch  of  the  mutual  enterprise; 
and  a  further  classification  or  subdivision 
among  such  holders  of  uniform  policies,  de- 
pending only  upon  the  accidents  of  age  and 
date  of  issue,  ought  not  to  be  made,  and  must 
not  be  made,  when  such  a  subdivision  is  into 
such  small  units  as  will  necessarily  result  in 
inequitable  inequalities  among  members  hold- 
ing the  same  kind  of  policies,  which  must, 
and  will,  always  and  inexorably,  follow  the 
eliminaticm  of  the  law  of  averages  among  a 
large  number  of  persons,  for  such  averages 
are  the  very  foundation  and  only  hope  for 
stability  and  uniformity  in  any  kind  of  insur- 
ance ;  and  anything  less  is  but  a  reversion  to 
chance,  the  very  thing  insurance  was  invent- 
ed to  obviate. 

The  whole  contention  of  plaintiff  rests  fi- 
nally upon  the  conception  that  his  pc^eles  and 
the  right  to  an  accounting  announced  in  the 
Spinks  and  Winn  Cases  demand  a  classifiea- 
tion  based  upon  the  date  of  issue  and  tlie  age 
of  the  insured,  and  that  defendant,  havins 
failed  to  adopt  that  classification  and  render 
account  in  accordance  therewith,  failed  to  ei- 
ther classify  or  account;  but  such  a  construc- 
tion of  either  the  policies  or  those  cases,  as 
we  read  them,  is  not  warranted,  and  the 
classification  adopted  and  the  accounting  ren- 
dered thereon  by  defendant  is,  we  think,  a 
reasonable  and  equitable  compliance  with  the 
contracts,  while  the  classification  sought 
by  plaintiff  would  have  been  extremely  un- 
fair to  other  policy  holders  insured  upon  the 
very  same  plan. 

Hence  the  Judgment  must  be,  an^  it  is,  af- 
firmed. 


TROtTMAN'S   ADM'X   v.   LOUISVILLE   & 

N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  5,  1918.) 

1.  M,\RTEB    AND    SeBVANT    €=92(1) — ^INJUKIES 

TO  Skuvant — Duty  of  Railkoad  to  Fur- 
nish Medical  Assistance  to  Emplot*. 
If  a  railroad  is  under  duty  apart  from  con- 
tract to  furnish  medical  aid  or  assistance  to  ita 
employes  injured  in  the  course  o£  their  "employ- 
moiit,  the  duty  arises  out  of  a  humnne  principle, 
ami  applies  to  all  servants  injured,  though  not 
through  the  negligence  of  the  railroad. 

2.  Master  and  Servant  <8=»92(1) — Fubnish- 
iNQ  Medical  Assistance — Asscuftion  of 
Obligation. 

Where  a  railroad  undertakes  to  assume  con- 
trol of  the  case  of  its  in}ure<l  employ^,  and  takes 
charge  of  him,  though,  under  the  conditions, 
it  may  not  have  been  under  any  duty  to  furnish 
medical  aid  or  attention,  the  same  measure  of 
duty  and  care  exist.'?  as  would  exist  if  in  the 
first  instance  it  had  been  onder  the  duty,  since 
tlie  voluntary  assumption  of  an  unrequired  bur- 
den may  impose  the  same  obligations  as  the  as- 
sumption of  a  required  duty. 

3.  Ma.ster  and  Servant  €=5»92(1) — Injubus 
TO  Servant— Ddtt  to  Furnish  Mbdicai. 
Assistance. 

Apart  from  contract  obligation  or  statute, 
where  a  railroad  servant  is  injured  in  the  course 
of  his  employment,  the  railroad  is  under  duty  to 
exercise  reasonable  care  to  save  liim  from  fur- 
ther harm  or  death  by  furnishing  medical  assist- 
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ance  and  attendance,  If  there  are  no  members  of 
the  servant's  family  present  capable  of  .under- 
taking the  service,  since  the  relation  of  master 
and  servant  does  not  terminate  the  moment  the 
servant  is  made  intepable  by  injury  to  perform 
his  duties,  and  the  master,  no  matter  whose 
fault  caused  the  injury,  mnst  exercise  the  same 
reasonable  care- to  save  the  servant  from  further 
harm  or  death  that  he  would  be  required  to  exer- 
cise if  the  servant  had  not  been  injured,  and 
Buch  doty   continues   until   the  emergency   has 


4.  Evidence  «s»20(2)  —  Judicial  Notice  — 
Mattes  of  Public  Knowledge— Pbovision 

FOR    CABE    of    InJUBED    EMPLOTfiS. 

It  is  a  matter  of  public  knowledge  that  all 
well-managed  corporations  voluntarily  and  cheer- 
fully assume  the  duty  to  take  care  of  their  in- 
jured employes,  particularly  in  cases  of  emergen- 
cy where  there  is  no  one  else  to  minister  to 
their  necessities. 

5.  Master  and  Servant  i8=»92(1)— Injuries 
TO  Railsoad  Sebvant — DcTT  of  Railroad. 

Where  a  railroad  servant  is  injured,  and 
adult  members  of  bis  family  are  present  when 
the  accident  occurs,  or  come  to  him  before  his 
removal  by  the  company,  or  at  any  time  there- 
after, and  expreaa  a  desire  to  take  charge  of  him, 
the  railroad  should  deliver  over  to  them  the 
care  of  the  case,  and  do  what  they  advise;  also 
the  wishes  of  the  injured  servant,  if  he  is  capa- 
ble of  understanding  conditions,  should  be  re- 
spected. ' 

6.  maflteb  and  servant  «s>02(1)— injubies 
to  Sbbvant — Gabb  of  Injubed  Railboad 
Servant  —  Assumption  of  Duty  by  Con- 
ductob. 

Where  a  railroad  servant  was  injured,  and 
his  wife  and  friends  were  at  hand  a  few  mo- 
ments after,  able  and  willing  to  take  charge  of 
him,  but  the  conductor  believed  that  the  serv- 
ant could  have  more  skillful  treatment  at  anoth- 
er town,  and  took  charge  of  the  matter  of  re- 
moving him  thereto,  such  assumption  of  control, 
though  with  the  consent  of  the  injured  servant 
urid  Ills  wife,  carried  with  it  the  duty  to  exer- 
fi.se  the  required  care. 

7.  SIasteb  and  Sebvant  €=»92(1) — Injubies 
to  Kailboad  Sebvant — Duty  of  Railboad 
TO  KuBNisH  Medical  Assistance. 

What  a  railroad  must  do  in  the  exercise  of 
rcanouable  care  to  furnish  medical  aid  and  as- 
sistance to  an  injured  employ^  necessarily  de- 
pends on  the  time,  place,  character  of  the  in- 
jury, and  surrounding  circumstances. 

8.  Xeolioence  «=»13e(14)  —  Dischabge  of 
Duty— QtrEsTioN  fob  Jury  or  Court. 

When  men  of  ordinary  intelligence  might 
reasonably  differ  as  to  what  should  be  done  or 
not  done  in  the  discharge  of  a  duty,  the  question 
is  for  the  jury,  but  the  question  is  for  the  court 
if  all  circumstances  show  there  could  not  in 
reason  be  any  room  for  difference  of  opinion. 

9.  Master  and-  Servant  $s>02(1)— Injuries 
to  Railroad  Servant  —  Medical  Attend- 
ance—Care. 

Where  a  railroad's  foreman  of  track  repair 
men,  in  attempting  to  board  a  moving  freight 
train  in  the  course  of  his  employment,  was 
thrown  under  the  caboose,  which  virtually  sever- 
ed both  legs,  and  his  wife  and  several  of  bis 
friends  came  up  immediately  after  the  injury, 
one  of  the  friends  going  for  the  local  doctor,  anil 
(lid  not  object  when  the  conductor  proposed  to 
take  the  injured  man  in  the  caboose  to  a  hospi- 
tal «)me  miles  up  the  line,  without  waitinK  for 
the  doctor,  to  which  the  injured  man  assented, 
the  conductor  exercised  reasonable  care  to  save 
th*?  life  of  the  injnred  man,  thus  performing  the 
railroad's  duty  to  him. 


10.  Master  and  Servant  «=9264(1)  —  Iiwu- 

RiEs  TO  Railboad  Servant  —  Failubb  ir 

Duty   to   Pubnish   Reasonable   Medical 

Attendance — Bubdbn  of  Pboof. 

Where  a  wife's  cause  of  action  for  death  of 

her  husband,  a  railroad  employd,  wag  predicated 

on  the  fact  that  the  death  was  caused  by  the 

failure  of  the  railroad   to  permit  decedent  to 

remain  at  the  point  on  its  line  where  he  was 

injured,  at  least  until  the  local  doctor  who  had 

been  summoned  arrived,  it  was  incumbent  on 

her  to  show  with  reasonable  certainty  that,  if 

sneh  coarse  had   been  pursued,   his  life  could 

have  been  saved. 

Sampson,  J.,  dissenting. 

Appeal  Crom  Circuit  Court,  Kenton  Coun- 
ty, Common-Law  and  Equity  Division. 

Action  by  .\rchle  Troutman's  administra- 
trix against  tlie  Louisville  &  Nashville  Rail- 
road Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Judgment  af- 
firmed. 

Shemtan  T.  McPberson  and  Edgar  W. 
Cist,  both  of  Cincinnati,  Ohio,  and  Myers  & 
Howard,  of  Covington,  tor  appellant.  8.  D. 
Rouse,  of  Covington,  and  Benjamin  D.  War- 
field,  of  Lonisvilie,  tor  appellee. 

CARROLL,  J.  Archie  Trontman,  while  In 
the  employ  of  the  defendant  railroad  com- 
pany as  a  foreman  of  track  repair  men,  in 
attempting  to  board  a  moving  freight  train 
for  the  purpose  of  going  to  a  place  on  the 
track  where  his  attention  was  needed,  wns 
thiown  under  the  ciiboose,  the  wheels  of 
which  ran  over  his  legs,  virtually  severing 
both  of  them  from  his  body,  and  from  the 
effects  of  the  injuries  so  received  he  died 
a  few  hours  afterwards. 

Some  time  after  this  his  widow,  as  admin- 
istratrix, brought  this  suit  against  the  rail- 
road company  to  recover  damages  for  his 
death,  which,  as  alleged,  was  caused  by  the 
negligence  of  the  railroad  company  through 
its  servants  In  falling  to  render  or  permit 
to  be  rendered  necessary  medical  aid  to  the 
decedent.    The  petition  charged: 

That  while  the  decedent  was  in  the  employ  of 
the  company  as  a  track  repair  man,  and  in  the 
performance  of  bis  duties,  he  attempted  to  board 
a  moving  freight  train  for  the  purpose  of  being 
carried  to  a  place  where  the  track  was  out  of 
repair,  and  in  the  attempt  was  thrown  under 
the  caboose,  which  ran  over  his  le^s,  severing  the 
same  at  or  near  his  knees,  which  caused  the 
blood  to  flow  from  his  body  in  large  quautitiea, 
and  required  the  immediate  attention  of  a  physi- 
cian or  surteon  to  treat  the  wounds  and  stop 
the  flow  of  blood;  that  immediately  or  very  soon 
after  he  suffered  this  injury  "the  servants  and 
emploj-i-s  of  the  defendant,  including  its  con- 
ductor in  charge  of  said  train,  took  possession  of 
and  assumed  the  exclusive  charge  of  the  care 
of  said  decedent  and  attention  to  his  wounds. 
Said  conductor  failed  and  refused  to  send  for 
the  nearest  or  any  physician  in  accordance  with 
the  rules  of  defendant  governing  his  conduct, 
and  as  was  his  duty  in  such  cases,  but  placet! 
one  of  his  crew  in  charge  of  an  engine  and  en- 
boose  as  acting  conductor  thereof  and  put  said 
decedent  in  said  caboose,  and  gave  said  acting 
conductor  instructions  to  take  decedent  to  La- 
tonia  station.     Before  said  engine  and  caboose 


^=>FoT  other  eases  see  same  tonic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexas 
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left  said  Independence  station,  said  conductor 
and  the  said  acting  conductor  were  informed 
and  knew  that  a  pbyaician  at  Independence  had 
been  called  by  telephone  and  was  on  his  way 
and  would  shortly  arrive  at  said  Independence 
station,  but  said  conductor  and  said  acting  con- 
ductor refused  to  wait  for  said  physician,  and 
just  before  his  arrival  the  said  acting  conductor 
left  said  Independence  station  and  carried  said 
decedent  in  said  caboose  to  Latonia  station,  a 
distance  of  eight  or  nine  miles,  and  sent  for 
a  physician  there.  During  the  time  that  plain- 
tiff's decedent  was  riding  in  the  caboose  to  La- 
tonia plaintiff's  decedent  lost  a  large  quantity 
of  blood,  the  flow  of  which  was  enhanced  by  the 
rough  ride  in  said  caboose,  and  said  loss  of 
blood  caused  bis  death  as  aforesaid." 

The  answer  was  a  traverse  of  the  material 
averments  of  the  petition. 

After  the  pleadings  were  made  up,  the  case 
went  to  trial  before  a  jury,  and  upon  the  con- 
clusion of  the  evidence  Introduced  In  behalf 
of  the  decedent's  estate,  the  trial  judge  or- 
dered a  verdict  for  the  railroad  company, 
which  was  followed  by  this  appeal. 

Before  stating  the  law  that  we  conceive  to 
be  applicable  to  the  case  as  presented  by  the 
record,  we  think  it  proper  and  convenient  to 
set  out  at  some  length  the  facts  ns  shown  by 
the  evidence,  because  In  cases  like  this,  and, 
indeed.  In  many  other  cases,  It  is  necessary 
to  have. a  clear  understanding  of  the  facts  In 
order  to  adjudge  in  a  satisfactory  way  the 
law  of  the  case. 

The  accident  happened  In  the  daytime  near 
a -small  station  called  Independence,  and  In 
▼lew  'of  the  house  In  which  the  decedent 
lived.  His  wife  saw  the  train  when  It  sud- 
denly stopped,  and,  apprehending  that  some- 
thing serious  had  happened,  went  Immedi- 
ately to  t3ie  place  where  the  ,traln  was. 
When  she  reached  there,  she  saw  her  hus- 
band, the  decedent,  and  also  the  conductor, 
and  four  or  five  other  persons  who  were 
around  her  husband.  She  testifies  that  her 
husband  told  them  not  to  cry;  that  he  would 
be  all  right  ns  soon  as  be  got  a  doctor;  that 
BVed  Beach,  one  of  the  men  who  were  stand- 
ing by,  told  the  deceased  that  he  was  going 
for  a  doctor,  and  Immediately  started;  that 
the  nearest  doctor  lived  about  a  mUe  and  a 
half  from  the  place;  that  after  Beach  started 
for  the  doctor  the  train  crew  uncoupled  the 
engine  from  the  train,  which  was  going  south, 
and  attached  It  to  the  caboose  on  the  nortt 
end  of  the  train,  and  were  In  the  act  of  put- 
ting the  decedent  In  the  caboose  for  the  pur- 
pose of  taking  him  to  a  hospital  at  Ijitonia, 
seven  miles  north  of  the  place  where  the  ac- 
cident occurred,  when  Beach  got  back,  and 
said  to  the  decedent.  In  the  presence  of  the 
train  conductor,  "I  got  the  doctor;"  that 
the  conductor  was  present  when  Beach  said 
he  was  going  for  a  doctor  and  was  also  present 
when  he  came  back  and  said  he  had  gotten  a 
doctor;  that  Beach  said  to  the  conductor, 
"The  doctor  Is  coming;  ain't  you  going  to 
wait  for  him?"  and  the  conductor  replied, 
"To  hell  with  your  doctor;  no;  I  am  not  go- 
ing to  wait  for  your  doctor;   I  am  going  to 


take  this  man  to  the  hospital;"  (hat  then  they 
put  him  in  the  caboose  and  she  got  In,  and 
they  started  to  Latonia  In  a  few  minutes,  the 
engine  pulling  the  caboose;  that  when  they 
bad  gone  a  short  distance  the  conductor 
asked  the  decedent  If  he  had  lost  anything, 
and  he  replied  that  he  had  lost  his  watch, 
and  the  conductor  said,  "I  will  stop  the  train 
and  get  It,"  and  the  decedent  said,  "Don't 
stop  and  fool  with  my  life;"  that  the  train 
stopped  only  long  enough  to  let  one  of  the 
trainmen  get  off,  and  then  went  on  to  La- 
tonia without  waiting  for  the  man  who  went 
after  the  watch  to  get  on;  that  on  the  jour- 
ney a  good  deal  of  blood  ffowed  from  the 
wounds  of  the  decedent,  but  he  seemed  to  be 
In  good  spirits  when  they  started,  and  for 
8(Mne  little  time  afterwards;  that  they  got 
to  Latonia  In  about  30  minutes  after  tiiey 
started,  and  were  there  met  by  a  surgeon 
with  an  ambulance,  and  the  decedent  was 
taken  to  a  hospital  In  Latonia,  where  he 
died  within  a  few  minutes;  that  the  engine 
and  caUoose  started  to  Latonia  about  16  or 
20  minutes  after  the  accident 

Birdie  Troutman,  a  near  neighbor  of  dece- 
dent, who  lived  within  a  few  steps  'of  where 
the  train  stopped,  ran  to  It  when  she  saw  It 
stop  and  saw  the  decedent  She  testifies  that 
she  heard  Beach  say  he  was  going  for  the 
doctor,  and  supposed  that  the  conductor  and 
the  other  members  of  the  train  crew  who  were 
present  also  heard  him  say  so;  that  when  be 
came  back  and  said  the  doctor  was  coming 
the  conductor  said,  "Doctor,  hell!  we  are  go- 
ing to  take  him  to  the  hospital;"  that  his 
wife  asked  If  she  might  go  to  the  hospital 
with  him,  and  the  conductor  said  she  could: 
that  they  did  not  wait  for  the  doctor,  but 
started  for  Latonia  as  soon  as  the  engine 
could  be  brought  from  the  other  end  of  the 
train  and  coupled  to  the  caboose;  that  Dr. 
Petty,  who  lived  a  mile  and  a  half  away,  ar- 
rived a  few  minutes  after  the  train  had  start- 
ed; that  the  decedent  when  he  left  on  the 
train  was  laughing  and  waving  his  hand  at 
them,  and  told  them  not  to  worry,  that  he 
would  be  all  right  when  he  got  to  the  doctor : 
that  his  legs  bled  more  when  he  moved  than 
when  he  was  sitting  still;  that  she  did  not 
see  any  person  use  any  cord  or  know  whether 
any  cord  was  put  about  his  legs,  which  were 
covered  with  a  towel. 

Fred  Beach,  a  friend  of  the  decedent,  got 
to  the  scene  of  the  accident  very  soon  after 
it  happened,  and  found  the  decedent  lying  on 
the  side  of  the  track.  He  said  that  he  at 
once  started  for  a  doctor,  after  first  saying 
he  was  going  to  get  one;  that  the  doctor 
lived  a  mile  and  a  half  from  the  place  of  the 
accident  and  he  went  to  probably  three 
houses  to  telephone  to  the  doctor  before  he 
was  able  to  find  a  telephone  over  which  he 
could  get  him;  that  after  he  had  succeeded 
In  locating  the  doctor  be  went  back  to  the 
train  and  told  them  that  he  had  telephoned 
to  the  doctor  and  be  was  on  bis  way;  that  he 
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heard  some  one  say,  he  did  not  know  who  It 
was,  that  they  did  not  want  any  doctor;  that 
they  were  g(Ang  to  take  him  to  Latonla,  for 
which  place  tlie  train  Immediately  started. 

Hairy  TroBtman,  also  a  friend  of  decedent, 
who  reached  the  place  of  the  accident  before 
the  decedent  had  been  removed,  fonnd  him 
sitting  on  the  bank.  He  said  that  the  crew 
tried  to  put  some  bandages  around  his  legs, 
but  that  it  did  not  amount  to  mnch;  that 
whea  the  train  left  Independence  the  dece- 
dent was  talking  freely  and  seemed  to  l>e 
cheerful;  tttat'his  legs  did  not  bleed  much 
while  he  was  sitting  on  the  bank,  but  that 
when  they  moved  him  into  the  caboose  they 
bled  quite  freely;  that  the  decedent,  when 
injured,  was  attempting  to  board  the  train 
for  the  purpose  of  being  carried  to  a  place 
about  a  mile  distant  to  look  at  some  bad 
track  under  his  supervision,  to  the  condition 
of  which  his  attention  had  been  called  a  few 
moments  before. 

Dr.  Petty,  who  was  at  his  home,  a  mile  and 
a  half  from  Independence,  the  place  of  the 
accident,  said  that  as  soon  as  he  received  the 
message  over  the  telephone  he  got  in  bis  ma- 
chine and  came  at  once  in  answer  to  the  call; 
that  It  probably  took  taim  about  six  miuutes: 
that  when  he  readied  the  place  he  was  told 
that  the  train  had  just  started  to  the  hospi- 
tal. He  further  said  that  in  the  treatment  of 
accidents  such  as  the  decedent  suffered,  the 
first  thing  to  be  done  was  to  stop  the  flow  of 
blood,  and  this  be  was  prepared  to  do  with 
Instruments  in  his  possession  at  the  time.  In 
answer  to  a  hypothetical  question  he  said 
that  in  his  opinion  the  decedent  died  from 
loss  of  blood,  although  a  case  such  as  was 
described  in  the  hypothetical  question  had 
never  come  under  bis  observation;  that  he 
could  not  say  whether  the  decedent  would 
have  lived  or  died  If  be  had  remained  at  the 
place  of  the  accident  until  he  reached  there 
and  bad  been  able  to  administer  some  relief; 
that  tbe  injuries  as  described  to  him  were 
very  dangerous. 

Dr.  Eckman,  who  was  introduced  as  an 
expert,  testified,  in  substance,  the  same  as 
Dr.  Petty. 

The  foregoing  is  a  r6sum6  of  all  the  evi- 
dence that  was  Introduced;  no  member  of 
tbe  train  crew  being  examined. 

From  tbe  excerpts  takrai  from  tbe  plead- 
ing and  tbe  evidence  it  will  at  once  be  seen 
that  tbe  case  for  the  plaintiff  was  put  sole- 
ly upon  tbe  ground  that  the  train  crew,  after 
assuming  to  take  charge  of  the  decedent, 
failed  to  exercise  reasonable  care  for  his 
protection  and  safety  when  they  undertook 
to  carry  bim  from  tbe  place  of  the  accident 
to  the  hospital  at  latonla  Instead  of  waiting 
until  tbe  doctor  that  had  been  sent  for  ar- 
rived; as.  there  is  no  claim  that  tbe  rail- 
road company  or  its  servants  were  guilty  of 
any  negligence  or  want  of  care  after  the 
train  left  tbe  place  of  the  accident  on  its 


way  to  I^tonia,  or  in  tbe  treatment  tbe  de- 
cedent received  after  he  reached  Latonla. 

So  that  tbe  case  on  the  facts  narrows 
down  to  the  single  question  whether  it  was 
negligence  to  remove  the  decedent  under  the 
circumstances  stated  from  tbe  place  of  the 
accident  to  the  hospital  at  Latonla.  If  it 
was  not,  clearly  tbe  ruling  of  tbe  trial  Judge 
was  correct,  because  there  is  no  other  Claim 
of  negligence. 

Before,  however,  determining  this  question 
of  fttct  we  will  dispose  of  the  argument 
made  by  cotmsel  for  the  railroad  company 
that  it  was  under  no  duty  to  exercise  reason- 
able care,  or  any  care,  to  save  tbe  life  of  the 
decedent  or  furnish  medlcai  treatment  for 
him,  and  therefore  It  is  not  to  be  held  ac- 
countable for  what  Its  train  crew  did,  even 
if  it  should  be  conceded  that  they  were 
guilty  of  negligence,  or  failed  to  exercise 
reasonable  care  in  tbelr  effcMrts  to  afford  re- 
lief to  tbe  decedent 

If,  as  contended  for  tbe  railroad  company. 
it  was  under  no  duty  to  furnish  medical  aid 
to  the  decedent  or  to  alleviate  his  suffering, 
or  endeavor  to  save  bis  life,  it  would  seem 
to  necessarily  follow  that  it  could  not  be 
held  accountable  for  anything  that  Its  serv- 
ants, the  train  crew,  did  or  did  not  do  in  an 
effort  to  furnish  medical  aid  for  the  de- 
cedoit,  or  to  relieve  his  suffering,  or  to  save 
his  life,  because,  assuming  tbe  soundness  of 
tbe  principle  contended  for,  the  train  crew 
in  everything  they  did  were  acting  entirely 
outside  the  line  of  tbelr  duty  and  tbe  scope 
of  their  empl<vment 

As  it  does  not  appear  that  tbe  railroad  com- 
pany was  under  any  contract  duty  or  obli- 
gation to  fumlsb  medical  aid  or  assist- 
ance to  the  decedent,  and  there  is  no  statute 
dealing  with  the  subject,  this  issue  presents 
purely  a  question  of  law.  Viz.:  Is  a  railroad 
company,  in  the  absence  of  any  contract  ob- 
ligation or  a  statute  regulating  the  subject, 
under  a  legal  duty  to  use  reasonable  care 
in  furnishing  medical  aid  and  suitable  at- 
tention to  its  employes  who  are  injured  in 
tiie  course  of  their  employment,  although 
tbe  Injury  may  not  have  been  caused  by  the 
negligence  of  the  company? 

[1]  We  may  here,  however,  stop  to  say 
that,  in  our  opinion,  if  tbe  duty  exists,  It  ap- 
plies to  all  servants  who  are  injured  in  the 
course  of  their  employment,  although  the 
Injury  may  not  have  been  caused  by  the  neg- 
ligence of  the  company.  There  does  not 
seem  to  us  any  room  for  distinction  between 
the  duty  owing  to  an  Injured  employe  whose 
injuries  were  caused  by  bis  own  conduct, 
and  for  which  the  company  mlgbt  not  l>e 
legally  responsible,  and  its  duty  to  an  em- 
ploye who  was  injured  by  the  negligence  of 
the  company,  for  •vyhlch  it  would  be  legally 
responsible.  We  say  this  because  tbe  duty, 
if  it  exists  at  all  in  the  absence  of  contract 
or  statute,  arises  out  of  a  humane  principle, 
Ingrafted  into  the  law  for  the  protection  and 
safety  of  railroad  employes,  which  continues 
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the  relation  of  master  and  servant  after  the 
servant  has  been  Injured,  and  at  least  until 
the  emergency  created  by  his  Injury  has 
passed,  thereby  putting  upon  the  company 
the  duty  of  exercising  reasonable  care  to  do 
everything  that  Ordinary  prudence  and  care 
would  require  to  save  him  from  the  conse- 
quences of  the  Injury  after  It  has  happened. 

[2]  We  are  also  of  the  opinion  that  the 
same  measure  of  duty  and  care  exists  when 
the  company  undertakes  to  assume  control 
of  the  case  and  take  charge  of  the  injured 
employ^,  although  under  the  conditions  pres- 
ent at  the  time  It  might  not  have  been  under 
any  duty  to  furnish  such  medical  aid  or 
attention,  as  would  exist  In  a  state  of  case 
In  which  In  the  first  Instance  it  would  have 
been  under  such  duty,  because  the  volun- 
tary assumption  of  an  unrequired  burden 
may  impose  the  same  obligations  as  to  the 
assumption  of  a  required  duty. 

Turning  now  to  the  law  of  the  case,  we 
find  that  in  this  state  the  precise  qnestion 
here  Involved  is  a  new  one,  although  the 
court  has  expressed' the  opinion  that  corpo- 
rations and  masters  other  than  railroad  com- 
iwnies  are  under  no  duty  to  minister  to  the 
wants  of  employes  who  are  injured  In  the 
course  of  their  employment. 

Thus  In  Godshaw  v.  J.  N.  Struck  &  Bro., 
109  Ky.  285,  58  S.  W.  781,  22  Ky.  liaw  Rep. 
820,  51  L.  R.  A.  668,  the  question  was  wheth- 
er Struck  &  Bro.,  doing  business  as  a  pri- 
vate corporation,  was  liable  to  a  physician 
employed  by  Its  foreman  to  give  medical 
attention  to  one  of  its  employes  who  was 
injured  in  the  coarse  of  his  employment. 
The  court,  while  recognizing  that  railroad 
companies  occupy  towards  their  Injured  serv- 
ants a  dUTerent  attitude  in  this  respect  from 
other  employers,  said,  in  holding  that  the 
foreman  of  Struck  &  Bro.  had  no  authority 
to  employ  at  its  expense  a  physician  to  give 
attention  to  Its  injured  employ^,  that: 

"We  are  not  therefore  prepared  to  hold  as  a 
matter  of  law  that  the  employment  of  physi- 
cians or  surgeons  for  injured  employes  comes 
wilhin  the  scope  of  the  duties  of  a  general  mana- 
ger of  an  ordinary  manufacturing  business.  It 
seems  to  us  that  the  rule  that  appellant  seeks 
to  have  applied  to  this  case  is  confined  ex- 
clusiTely  to  railroad  companies,  and,  generally, 
in  cases  which  involve  some  act  of  negligence 
on  the  part  of  the  company  which  occasioned 
the  injury.  •  •  •  We  therefore  conclude  that 
appellees  [Struck  &  Bro.]  were  primarily  under 
no  legal  obligation  to  secure  medical  attention 
for  Schnarvel,  and  that  their  foreman  had  no 
authority,  express  or  implied,  to  make  any  con- 
tract in  reference  thereto  which  would  be  bind- 
ing upon  them." 

To  the  same  effect  is  Lithgow  Mfg.  Ck>.  v. 
Samuel,  71  S.  W.  006,  24  Ky.  Law  Rep.  1590. 
Gases  from  other  courts  holding  the  same 
-doctrine  are  Cushman  v.  Cloverland  Coal  & 
M.  CJo.,  170  Ind.  402,  84  N.  B.  759.  16  L.  B. 
A.  (N.  S.)  1078,  127  Am.  St  Rep.  3!)1 ;  Davis 
▼.  Forbes,  171  Mass.  648,  51  N.  E.  20,  47  L, 
R.  A.  170;  Spelman  v.  Gold  Coin  Mining  & 
Milling  Co.,  26  Mont.  76,  66  Pac.  597,  55  L. 
K.  A.  640,  01  Am.  St  Rep.  402. 


The  Missouri  Supreme  Court,  however,  in 
Hunlcke  v.  Meramec  Quarry  Co.,  262  Mo. 
560,  172  S.  W.  43,  U  R.  A.  1916C,  789,  Ann. 
Cas.  1915D,  493,  extended  the  rule  generally 
confined  to  railroads  to  other  Industries.  In 
that  case  Hunlcke,  an  employis  of  the  quarry 
company,  sustained  severe  injuries  while  en- 
gaged In  the  course  ot  his  employment,  and 
the  question  before  the  court  was  what  duty. 
If  any,  the  quarry  company  was  under  to 
render  to  him  medical  assistance,  and  the 
court  said: 

"When  an  employ^  is  engaged  in  any  danger- 
ous business  for  the  master,  and  while  in  the 
performance  of  his  duties  ns  such  he  is  so  badly 
injured  that  he  is  thereby  rendered  physically 
or  mentally  incapable  of  procuring  medical  as- 
sistance for  himself,  then  that  duty,  as  a  matter 
of  law,  is  devolved  upon  the  master,  and  he 
most  perform  that  duty  with  reasonable  dili- 
gence and  in  a  reasonable  manner,  through  the 
agency  of  such  of  his  employes  as  may  be  pres- 
ent at  the  time.  In  other  words,  without  trying 
to  state  the  law  in  detail  governing  the  master's 
duties  in  all  cases  of  this  character,  that  duty  is 
put  in  operation  whenever,  under  the  facts  and 
circumstances  of  the  case,  the  employ^  is  there- 
by so  injured  that  he  or  she  is  incapacitated 
from  canng  for  himself  or  herself,  as  the  case 
may  be.  .  •  *  *  The  law  is  that  just  as  soon 
as  an  injury  of  this  character  occurs  it  then  be- 
comes the  duty  of  the  master  to  furnish  medical 
trontment,  and  If  he  neglects  to  use  reasonable 
efforts  to  do  so,  and  the  evidence  shows  that  in 
all  reasonable  probability  that  failure  was  the 
proximate  cause  of  the  death,  then  the  defend- 
ant  was  liable." 

In  Ohio  &  Mississippi  R.  Ca  v.  Early,  141 
Ind.  73,  40  N.  E.  257,  28  L.  R.  A.  546,  the 
administratrix  of  Early,  an  employfi  of  the 
railroad  company,  who  died  fr6m  the  effects 
of  injuries  received  in  the  course  of  his  em- 
ployment, brought  suit  against  the  railroad 
company  upon  the  ground  that  the  company, 
although  under  a  duty  so  to  do,  failed  to 
exercise  reasonable  care  to  save  the  life  of 
Early  after  he  was  injured.  TJie  court.  In 
the  course  of  the  opinion  in  discussing  the 
duty  and  liability  of  the  company,  said: 

"While  a  railroad  company  is  under  no 
•  •  *  legal  obligation  to  furnish  an  employ^ 
who  may  receive  injuries,  while  engaged  in  the 
service  of  the  company,  with  medical  or  surgi- 
cal assistance,  yet  where  a  day-laborer  or  em- 
ployfi has,  by  unforeseen  accident  to  him,  while 
engaged  in  the  line  of  his  duty  as  sach  em- 
ployfi, been  rendered  helpless,  the  dictates  of 
humanity,  duty,  and  fair  dealing  would  seem 
to  demand  that  it  should  furnish  medical  assist- 
ance. Of  course,  this  duty  could  not  rest  apon 
the  master  in  ordinary  cases,  in  the  absence  of  a 
contract  to  do  so,  but  should  rest  upon  him  only  in 
extraordinary  cases,  where  immediate  medical  or 
surgical  assistance  is  imperatively  required  to 
save  life  or  avoid  further  serious  bodily  injury. 
This  duty_  on  the  railroad  company  only  arises 
out  of  strict  necessity  and  urgent  exigency,  where 
immediate  attention  thereto  is  demanded  in  order 
to  save  life  or  prevent  great  injury.  The  duty 
arises  with  the  emergency,  and  with  it  expires." 

To  the  same  effect  Is  Tippecanoe  Loan  & 
Trust  Co.  V.  Cleveland,  C,  O.  &  St.  L.  Ry. 
Co.,  57  Ind.  App.  644,  104  N.  E.  866,  106  N. 
B.  730. 

In  Northern  Central  Ry.  Co.  v.  State,  29 
Md.  420,  96  Am.  Dec.  64S,  Price,  an  employe 
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of  t&e  railway  company,  while  crossing  tbe 
track  at  a  grade  crossing,  was  struck  and 
recdved  injuries  from  wlilcli  be  soon  died. 
One  of  the  questions  in  the  case  was  tbe 
duty  tbat  railroad  companies  owe  to  injured 
men  aft»  accidents,  and  the  court  said:     . 

"We  are  next  brought  to  the  question  whether 
the  defendant  be  liable  for  the  neglisence  of  Uf 
agents  in  their  treatment  and  disposition  of  the 
deceased  subsequent  to  the  collision.  This  we 
think  free  from  doubt  or  difficulty.  B^om  what- 
ever cause  the  colltsion  occurred,  after  the  train 
was  stopped,  the  injured  man  was  found  upon 
the  pilot  of  the  defendant's  engine,  in  a  helpless 
and  insensible  condition,  and  it  thereupon  at 
once  became  the  duty  of  the  agents  In  charge 
of  the  train  to  remove  him,  and  to  do  it  with  a 
proper  regard  to  his  safety  and  the  laws  of  hu- 
manity. And  if  in  removing  and  locking  up  tbe 
unfortunate  man,  though  apparently  dead,  neg- 
lisence  was  committed,  whereby  the  death  was 
caused,  there  is  no  principle  of  reason  or  justice 
upon  which  the  defendant  can  he  exonerated 
from  responsibility.  To  contend  that  the  agents 
were  not  acting  in  the  course  of  their  employ- 
ment in  so  removing  and  disposing  of  the  party 
is  to  contend  that  toe  duty  of  the  defendant  ex- 
tended no  further  than  to  have  cast  off  by  the 
wayside  the  helpless  and  apparently  dead  man, 
without  taking  care  to  ascertain  whether  he  was 
dead  or  alive,  or,  if  alive,  whether  his  life  could 
be  saved  by  reasonable  assistance,  timely  ren- 
dered. For  such  a  rule  of  restricted  responsibil- 
ity no  authority  has  been  produced,  and  we  ap- 
prehend none  can  be  found." 

Other  illustrative  cases  on  this  subject  are 
Union  Pacific  Ry.  Co.  v.  Cappler,  G6  Kan. 
«49,  72  Pac.  281,  69  L.  R.  A.  513;  Holmes 
Y.  McAllister,  123  Mich.  493,  82  N.  W.  220, 
48  I*  R.  A.  396;  T>epue  v.  Platan,  100 
Minn.  299.  Ill  N.  W.  1,  8  L.  R.  A  (N.  S.) 
485;  Salter  v.  Nebraska  Telephone  Co.,  79 
Neb.  373,  112  N.  W.  600,  13  L.  R.  A.  (N.  S.) 
«45:  Toledo,  W.  &  W.  R.  Co.  v.  Rodrlgues, 
47  III.  188,  95  Am.  Dec.  484;  St  Barnabas 
Hospital  T.  Minneapolis  Electric  Co.,  68 
Minn.  264,  70  N.  W.  1126,  40  L.  R.  A.  388. 
In  Labatt  on  Master  and  Servant  (2d  Ed.) 
vol.  5,  {  1999  et  seq.,  there  will  tie  found  an 
extended  discussion  of  this  subject,  with  nu- 
merous citations  of  authority. 

Prom  the  cases  referred  to  it  would  appear 
that  some  courts,  including  our  own,  make 
a  distinction  between  the  duty  a  railroad 
company  engaged  in  a  hazardous  business 
owes  to  an  Injured  employ^  and  the  duty 
-otber  corporations  owe  to  their  injured  em- 
ploy^, based  on  the  mere  fact  tbat  one  cor- 
poration operates  a  railroad  and  the  other 
corporation  is  engaged  in  some  other  kind  of 
bnslneas.  As  an  original  proposition  it  would 
seem  tliat  titere  is  little  reason  for  this  dis- 
tinction, because  it  a  well-known  fact  that 
there  are  many  corporations  engaged  in  busi- 
nesses tbat  are  equally  if  not  more  hazardous 
than  the  business  of  railroading,  and  If  the 
duty  imposed  on  railroad  companies  to  pro- 
tect their  injured  employ^  exists  merely  be- 
cause of  tbe  bazardous  nature  of  tbe  em- 
ployment, there  seems  no  good  reason  why 
Other  corporations  engaged  in  businesses 
equally  U  not  more  hazardous  should  not  be 


under  a  like  duty  to.  take  care  of  their  in- 
jured employes. 

It  therefore  seems  to  us  that,  if  distinc- 
tions in  this  respect  are  to  be  made  at  all. 
the  difference  in  tbe  duty  should  not  be  put 
upon  the  ground  that  one  corporation  is  en- 
gaged in  operating  a  railroad,  while  another 
corporation  is  engaged  in  some  otber  busi- 
ness, but  that  the  duty  should  be  extended 
to  all  corporations  engaged  In  bazardous  em- 
ployments. In  other  words,  tbe  rule  of  equal 
liability  under  substantially  similar  circum- 
stances should  be  applied  to  all  corporations 
and  employers  of  labor  who  are  engaged  in 
a  bazardous  business,  and  the  rule  of  non- 
liability should  be  confined  to  corporations 
and  persons  not  engaged  in  what  are  usually 
known  as  hazardous  businesses.  It  is  true 
that  this  distinction  has  many  difficulties  in 
the  way  of  Its  fairness  and  justness  to  em- 
ployers and  employ^,  and  tbe  application  of 
it  to  particular  cases  would  Involve  many 
questions  subjecting  the  distinction  to  doubt 
and  confusion.  This,  however,  cannot  be 
avoided  so  long  a^  distinctions  are  attempted 
to  be  made  between  the  duty  that  different 
classes  of  corporations  or  masters  owe  to 
their  injured  servants.  It  could,  however, 
be  avoided  if  the  same  rule  were  applied  to 
all  corporations  and  all  masters,  as  we  think 
It  should  be. 

(3,  4]  The  courts  have  also  found  much  dif- 
ficulty In  settling  on  a  ground  on  which  to 
rest  the  liability  of  the  master  in  cases  like 
this  where  there  Is  no  contract  or  statute  im- 
posing the  duty  of  taking  care  of  an  injured 
servant  We  think,  however,  it  may  well  be 
put  upon  the  ground  tbat,  as  it  would  be  a 
cruel  and  inhumane  act  to  leave  a  helpless 
servant  who  was  injured  in  the  course  of 
his  employment  to  suffer  or  die  from  want  of 
care  and  attention,  there  is  an  obligation 
growing  out  of  tbe  relation  of  master  and 
servant  that  puts  upon  tbe  master  the  duty 
of  taking  such  reasonable  care  of  the  serv- 
ant as  tbe  existing  circumstances  will  permit. 

The  relation  of  master  and  servant  does 
not  terminate  the  very  moment  the  servant, 
on  account  of  some  injury  received  In  tbe 
course  of  his  employment  Is  made  Incapable 
of  performing  his  duties,  and  the  master,  in 
tbe  face  of  such  a  misfortune,  no  matter 
whose  fault  caused  it,  must  exercise  the  same 
reasonable  care  to  save  the  servant  from 
further  harm,  or  death  that  he  would  be  re- 
quired to  exercise  if  the  servant  had  not  been 
injured.  If  the  master  cannot  without  in- 
curring liability  wantonly,  recklessly  or  neg- 
ligently Inflict  harm  on  tbe  servant  while  In 
tbe  performance  of  bis  duty  and  when  he  is 
able  to  look  out  for  himself,  neither  should 
he  be  allowed  to  wantonly  or  negligently 
abandon  blm  to  suffer  or  die  when  he  is 
helpless  and  dependent,  merely  because  be 
has  been  injured.  The  duty  of  tbe  master 
should  not  end  with  the  injury,  but  con- 
tinues until  tbe  emergency  created  by  the 
Injury  has  passed  and  until  the  servant  has 
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been  placed  where  he  will  receive  such  rea- 
sonable care  and  attention  as  his  Injury  de- 
mands and  tbe  surrounding  drcumstances 
will  permit  And  at  tbls  point  it  would  not 
be  out  of  the  way  to  say  that  it  Is  a  matter 
of  public  knowledge  that  all  well-managed 
corporations,  including  railroads,  voluntarily 
and  cheerfully  assume  the  duty  of  taking 
care  of  their  injured  employes,  and  especial- 
ly In  cases  of  emergency  where  there  is  no 
one  else  to  minister  to  their  necessities. 

Coming  now  to  apply  what  has  been  said 
to  case  that  we  have,  our  opinion  is  that, 
when  an  employ^  of  a  railroad  company  la 
injured  while  attempting  to  perform  some 
service  within  the  scope  of  his  employment, 
whether  his  injuries  are  due  to  his  own  want 
of  care  or  to  the  negligence  of  the  railroad 
company,  the  company  through  its  superior 
servants  Immediately  In  charge  at  tbe  place 
where  the  accident  occurs,  such  as  the  con- 
ductor in  this  Instance,  is  under  a  duty  to 
take  such  action  as  may  be  reasonably  neces- 
sary and  sufBdent  under  all  tbe  surrounding 
circumstances  to  furnish'  the  injured  em- 
ploy4  medical  aid  and  attention  suitable  to 
tbe  injury  received,  if  there  are  no  members 
of  his  family  present  who  are  capable  of 
performing  and  do  undertake  to  perform  this 
service;  and  this  duty  exists  although  there 
may  be  no  contract  obligation  requiring  It 
or  statute  making  it  mandatory.  We  do  not, 
however,  undertake  to  lay  down  any  rule  as 
to  the  length  of  time  this  care  and  attention 
must  continue.  It  is  sufladent  here  to  say 
that  the  duty  to  observe  it  springs  out  of  an 
emergency,  and  a  variety  of  drcumstances 
may  control  Its  duration. 
,  [I]  If,  however,  adult  members  of  the  fam- 
ily of  the  injured  man  are  present  when  the 
acddent  occurs,  or  come  to  him  before  his 
removal  by  the  company,  or  at  any  time 
thereafter,  and  express  a  desire  to  take 
charge  of  the  injured  employ^,  the  servants 
of  the  railroad  company  present  at  the  time 
should  deliver  over  to  them  the  care  of  the 
case  and  do  what  they  advise.  The  wishes 
of  the  injured  man,  if  he  is  capable  of  un- 
derstanding the  conditions,  should  also,  of 
course,  be  respected,  and  such  convenient 
and  practicable  arrangements  made  as  he 
desires ;  in  other  words,  the  Injured  man  and 
his  family  have  the  right  to  determine  what 
course  shall  be  pursued. 

[6]  Accordingly,  as  tbe  wife  and  friends  of 
the  decedent  were  at  hand  a  few  moments 
after  the  acddent  and  were  able  and  willing 
to  take  charge  of  the  injured  employ^,  the 
conductor  would  have  bad  no  right,  tn  op- 
t)osltlon  to  their  wishes,  to  dictate  what 
course  should  be  pursued,  or  to  take  charge 
of  the  cose.  He  might  with  propriety,  as 
well  as  safety  from  liability,  have  left  tbe 
injured  man  In  the  care  of  his  wife  and 
friends.  It  appears,  however,  that  the  con- 
ductor thought  It  best  that  the  Injured  man 
should  be  taken  to  a  hospital  and  to  a  place 
where  be  could  have  more  skillful  treatment 


and  attention  than  was  obtainable  at  Inde- 
pendence, and  when  he  took  charge  of  the 
matter,  this  assumption  of  control,  although 
with  the  consent  of  the  injured  man  and  his 
wife,  carried  with  It  the  duty  of  exerclslii? 
the  required  care  in  its  performance.  Let 
us  see,  now,  if  he  did  perform  tbls  duty  in 
such  manner  as  to  acquit  the  cominny  of 
llabUlty. 

[7]  What  a  railroad  company  must  do  in 
tbe  exercise  of  reasonable  care  to  furnish 
medical  aid  and  assistance  to  an  injured 
employe  must  necessarily  depend  on  tbe 
time,  place,  character  of  the  injury  and  sur- 
rounding circumstances,  but  whatever  the 
time,  place  or  drcumstances,  tbe  legal  duty 
is  there,  and  unless  the  company  performs 
this  duty,  it  may  be  required  to  respond  In 
damages  for  Its  failure.  It  is  argued  that 
the  question  whether  the  company  exerdsed 
the  required  degree  of  care  depending  on  the 
particular  facts  and  circumstances  of  the 
case  was  one  for  the  Jury,  and  tberefoife  the 
trial  court  under  the  facts  and  drcumstanc- 
es of  this  case  committed  error  in  ruling  it 
as  a  matter  of  law. 

[I]  It  has  been  settled  time  and  again  by 
this  court  that,  when  there  is  room  for  rea- 
sonable difference  of  opinion,  or,  in  other 
words,  when  men  of  ordinary  intelligence 
might  reasonably  entertain  different  opin- 
ions as  to  whati  should  be  done  or  not  done 
in  tbe  discharge  of  a  duty,  the  question  is  for 
the  jury,  but  if  all. the  facts  and  drcum- 
stances developed  in  the  case  show  that  there 
could  not  In  reason  be  any  room  for  differ- 
ence of  opinion  as  to  what  should  be  done  or 
not  done,  the  question  is  for  tbe  court 

[I]  Mow  when  we  come  to  apply  this  role 
to  the  facts  and  drcumstances  of  this  case, 
we  are  thorougtily  satisfied  that  there  cannot 
in  reason  be  two  opinions  about  the  propo- 
sition that  the  conductor,  in  his  efforts  to 
save  tbe  life  of  the  injured  man,  exerdsed 
such  care  as  a  person  of  ordinary  prudence 
would  have  exercised  under  like  drcum- 
stances. In  fact  it  would  not  be  going  too 
far  to  say  that  the  conductor  did  more  than 
he  was  required  to  do  in  the  exercise  of  rea- 
sonable care.  The  evidence  shows,  as  we 
think,  that  he  did  everything  that  was  pos- 
sible to  save  his  life,  and  convincing  evidoice 
of  this  is  found  in  the  fact  that  tbe  injured 
man  himself,  who  at  the  time  was  In  full  pos- 
session of  bis  mental  faculties,  approved 
what  the  conductor  did,  and  in  tbe  fact  that 
bis  wife,  who  was  present  also  approved  it 
If  the  Injured  man  or  his  wife  had  said  to 
the  condudor,  as  they  surely  would  Iiave 
done  If  they  had  thought  he  was  not  doing 
everything  that  was  for  the  best,  that  the 
injured  man  should  be  left  in  Independence 
until  tbe  doctor  arrived,  we  have  no  doubt 
that  the  conductor  would  have  gladly  Obeyed 
their  request  or  tbe  request  of  either  of  them. 
But  neither  of  them  made  sudi  a  re^oart. 
They  apparently  recognized  tliat  the  condnc- 


Digitized  by  ^OOQl€ 


Ky.) 


TROUTMAN'S  ADM'X  ▼.  IX)UISVILLB  A  V.  R.  OO. 


495 


tor  was  dolns  the  right  thing  and  taking  ev- 
ery precaution  as  speedily  as  po88il)le  to  re- 
move the  injured  man  to  a  place  where  he 
could  have  the  Tery  best  of  treatment.  In 
addition  to  this,  several  friends  of  the  in- 
jured man  were  present,  and  they  also  seem- 
ed to  recognize  the  propriety  of  what  the 
conductor  did,  tiecause  all  that  was  said  by 
any  person  consisted  of  the  inquiry  put  to  the 
conductor,  "Ain't  you  going  to  wait  for  tlie 
doctor?"  to  which  the  conductor  replied, 
"No ;  I'm  going  to  take  the  man  to  the  hos- 
pital," and  no  other  Inquiry  as  to  what  was 
to  be  done  or  what  could  or  should  be  done 
was  made,  nor  did  any  person  object  to  or 
protest  against  taking  him  to  the  hospital. 
It  is  very  apparent  from  all  this  that  the  in- 
jured man,  his  wife,  and  his  friends  all  be- 
lieved that  it  was  best  that  he  should  be 
taken  to  Latonia,  and  all  in  fact  consented, 
tacitly  at  least,  that  he  should  be  taken  there. 
Under  these  circumstances  to  hold  the  com- 
pany liable  would  be  to  penalize  It  for  do- 
ing everything  in  its  power  to  save  the  life 
of  its  injured  employ& 

[10]  It  win  be  observed  that  in  the  course 
of  the  opinion  we  have  not  touched  on  the 
fatal  failnre  of  the  evidence  to  show  with 
anything  like  reasonable  certainty  that  the  in- 
jured man  would  have  lived  if  he  had  not 
been  removed  from  Independence.  This  fea- 
ture of  the  case  we  did  not  find  it  necessary 
to  discuss,  although  we  think  It  should  here 
be  said  that,  as  the  cause  of  action  was  predi- 
cated upon  the  fact  that  the  death  of  the  de- 
cedent was  caused  by  the  failure  of  the  com- 
pany to  permit  him  to  remain  at  Indepen- 
dence, at  least  until  the  doctor  who  had  been 
summoned  arrived,  it  was  clearly  Incumbent 
upon  the  plaintiff,  in  order  to  make  out  her 
case,  to  show  with  reasonable  certainty  that 
if  this  coarse  had  been  pursued  the  life  of 
the  injured  man  could  liave  been  saved.  It 
may  be  true  that  the  question  whether  his 
life  conld  have  been  saved  by  permitting 
him  to  remain  at  Independence  was  so  prob- 
lematical that  no  witness,  medical  or  other- 
wise, could  answer  It  with  absolute  confi- 
dence, and  that  the  most  that  any  one  could 
say  would  be  merely  an  expression  of  opin- 
ion; but  that  there  should  have  been,  in  or- 
der to  make  out  the  case  for  the  plaintlfT, 
some  opinion  on  this  subject  by  persons  quali- 
fied to  speak,  we  are  quite  sure. 

The  Judgment  holding  that  the  plaintiff 
failed  to  make  out  a  case  Is  aflSrmed. 

SAMPSON,  J.  (dissenting).  The  plaintiff 
in  this  action  is  seeking  to  recover  damages 
for  the  death  of  her  Intestate  occasioned,  as  it 
is  claimed,  by  the  failure  of  the  appellee  rail- 
way company  to  exercise  reasonable  care  and 
diligence  to  provide  for  Intestate,  after  his 
injury  and  in  the  emergency  occasioned  there- 
by, medical  and  surgical  aid  to  save  his  life. 
Decedent  was  a  faithful  employe  of  t^e  appel- 
lee railway  company,  and  while  in  the  line  of 


duty  was  run  over  by  the  train  of  apiMllee  and 
his  legs  cut  off.  He  was  bleeding  moderately, 
considering  his  wound;  otherwise  he  was 
cheerful.  His  imminent  danger  from  the  hem- 
orrhage was  apparent  Appellee's  conductor, 
in  charge  of  the  train  which  ran  over  decedent, 
took  control  of  the  injured  man,  and,  after  16 
or  20  minutes'  waiting,  placed  him  in  the  cab  ot 
the  engine  and  carried  him  a  distance  of  eight 
miles  to  a  hospital,  occupying  in  the  Journey 
about  30  minutes,  and  in  moving  and  Jostling 
him  on  the  train  he  was  caused  to  and  did 
bleed  profusely,  and  from  the  loss  of  blood 
died  immediately  upon  arriving  at  the  hospi- 
tal. He  lived  only  about  50  or  60  minutes 
after  his  injury,  and  death  resulted  from  loss 
of  blood. 

Mo  principle  is  better  established  or  sound- 
er in  reason  than  that,  where  a  railroad  com- 
pany, after  injuring  one  of  its  employes  en- 
gaged in  the  performance  of  duty,  undertakes 
to  procure  medical  and  surgical  aid  for  the 
injured  man,  it  is  bound  to  use  a  degree  of 
diligence  and  attention  adequate  to  the  per- 
formance of  the  undertaking,  and  is  bound  to 
exercise  Itself  in  proportion  to  exigencies  of 
the  matter  It  undertook.  This  principle  is  rec- 
ognized by  text-writers  and  courts  generally 
.throughout  the  United  States.  It  has  often 
been  held  that,  where  the  railroad  company 
assumed  and  undertook  in  emergency  to  pro- 
cure medical  and  surgical  aid  for  the  Injured, 
but  was  guilty  of  such  negligence  and  care- 
lessness in  so  doing  as  to  cause  or  allow  ag- 
gravation of  the  injury  or  death.  It  was  re- 
sponsible In  damages  for  such  negligence. 
The  facts  in  this  case  bring  it  fairly  within 
this  rule.  This  liability  is  rested  upon  the 
emergency  occasioned  by  the  injury,  and  not 
upon  any  general  principle  that  the  railroad 
company  is  liable  for  a  failure  to  provide 
medical  or  surgical  assistance.  The  injured 
person  must  be  so  incapacitated  as  to  be  un- 
able to  take  care  of  himself,  and  the  injury 
mnst  be  of  such  character  as  to  create  an 
emergency  requiring  Immediate  assistance. 
In  the  Tippecanoe  Loan,  etc.,  C!o.  y.  Cleve- 
land Railway  Co.,  61  Ind.  App.  644,  104  N.  E. 
S66,  it  Is  said: 

"If  an  employ^  of  the  railroad'  company  is  in- 
jured as  a  result  of  hasards  to  which  his  employ- 
ment ezposei  him,  and  if  his  injuries  are  of  such 
a  nature  as  to  render  him  incapable  of  caring 
for  himself,  it  becomes  the  duty  of  the  company 
to  take  such  steps  as  are  reasonably  necessary 
and  proper  under  the  circumstances  to  prevent 
an  aggravation  of  the  injury  through  exposure, 
or  fur  want  of  medical  or  surgical  assistance. 
Under  such  circumstances,  if  the  servants  of  tile 
company  knowingly  leave  such  injured  pwaon  tu 
die  of  exposure  or  to  bleed  to  death  from  his 
wounds,  a  legal  responsibility  for  such  conse- 
quences will  be  imposed  upon  the  company;  and, 
if  they  take  him  into  their  custody,  they  must 
exercise  reasonable  care  in  the  treatment  accord- 
ed him.  Under  such  circumstances  the  common 
instincts  of  humanity  require  that  the  helpless 
injured  person  should  be  taken  in  charge  and  re- 
moved to  a  place  of  safety,  and  that,  if  neces- 
sary, medical  or  surgical  aid  should  be  provided. 
•  *  *  It  is  said  that  the  duty  arises  with 
the  emergency,  and  with  it  expires." 
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See,  Ohio,  etc.,  R.  Co.  v.  Early  (1894)  141 
Ind.  73,  40  N.  E.  257,  28  K  R.  A.  546;  Terre 
Haute,  etc.,  R.  Co.  v.  McMurray,  98  Ind.  358, 
49  Am.  Rep.  752. 

Troutman  was  not  only  an  employ^  of  the 
company,  but  was  In  the  performance  of  his 
duties,  as  track  foreman.  He  was  Injured 
by  the  train  of  defendant,  and  the  conductor 
of  this  train,  the  chief  agent  of  the  company, 
present,  took  charge  of  decedent,  and,  over 
the  objection  and  protest  of  neighbors  and 
other  persons  present,  carried  decedent 
away  to  the  hospital  after  the  conductor 
had  been  informed  by  these  neighbors  and 
interested  persons  that  a  doctor  had  been 
called  and  would  arrive  immediately  to  give 
assistance.  It  required  30  minutes  or  more 
to  travel  from  the  place  of  injury  to  the 
hospital.  The  doctor  called  would  have  ar- 
rived in  a  moment  or  two,  and  in  fact  did  ar- 
rive as  the  train  was  pulling  out.  Quick  ac- 
tion was  required.  life  was  ebbing  away. 
It  is  admitted  upon  the  demurrer  to  the  evi- 
dence that  the  injured  man  came  to  Iifs  death 
through  the  loss  of  blood,  and  that  the  flow 
of  blood  could  have  been  checked  and  his 
life  saved  by  proper  attention,  such  as  the 
physician  called  could  and  would  have  ren- 
dered. It  is  in  evidence  also  that  the  conduc- 
tor knew  the  doctor  had  been  called,  and 
that  he  would  arrive  at  once  to  attend  the 
Injured  man;  and,  when  requested  not  to  re- 
move the  injured,  the  conductor,  with  an 
oath,  superciliously  refused  and  carried  him 
away,  tinder  this  state  of  fact.  It  Is  a  ques- 
tion for  the  jury  to  determine  whether  the 
railroad  company,  through  its  agent,  exercis- 
ed that  degree  of  care  and  diligence  which 
it  owed  to  decedent  after  it  assumed  charge 
and  undertook  the  performance  of  that  duty. 
If  the  railroad  company  in  moving  the  in- 
jured man  to  the  hospital,  eight  miles  away, 
and  requiring  30  minutes  or  more  to  malvc 
the  journey,  did  what  a  reasonably  prudent 
person  under  all  the  circumstances  attending 
the  case  would  usually  have  done,  then  It 
was  not  liable ;  but  If,  over  the  protest  of  in- 
terested persons  then  present,  and  without 
the  consent  ot  the  injured  man,  the  railroad 
company  voluntarily  took  charge  and  with 
knowledge  that  a  physician  had  been  called  to 
attend  and  would  immediately  arrive  to  ren- 
der assistance,  it,  through  its  agents,  carried 
the  injured  man  away  on  a  moving,  jostling 
train,  causing  him  to  bleed  to  death,  then  it 
did  not  exercise  that  degree  of  care  which  a 
reasonably  prudent  person  under  such  cir- 
cumstances would  have  exercised,  aiid  Is  lia- 
ble in  damages.  These  facts  and  circumstanc- 
es present  a  question  for  determination  by 
the  jury.  How  the  jury  may  have  decided 
it  Is  not  of  importance  here.  It  was  a  ques- 
tion of  fact  and  clearly  within  the  province 
of  the  jury,  and  the  trial  court  erred  in  di- 
recting a  verdict  for  the  defendant  company. 


It  owed  the  injured  man  diligence  and  care 
equal  to  the  emergency.  Did  it  exercise  such 
In  carrying  him  away  to  the  hospital  when 
a  reputable  physician  and  surgeon  was  pres- 
ent to  render  immediate  service?  What 
impelled  the  agents  of  the  railroad  company 
to  refuse  to  allow  the  local  physician  and 
surgeon  to  serve  the  dying  man,  and  carry 
him  eight  miles  to  the  railroad  surgeon  is 
unknown ;  but  there  was  nevertheless  a  mo- 
tive, good  or  bad.  If  It  was  a  'rule  or  in- 
struction of  the  comiMuiy  to  its  servants  to 
carry  an  injured  person  to  surgeon  in  its 
employ  rather  than  allow  surgeon  not  in  the 
employ  of  the  company  to  treat  the  Injured, 
the  propriety  of  such  action,  under  all  cir- 
cumstances, was  one  of  fact  for  the  jury. 
The  company  having  assumed  charge  of  the 
Injured  man  owed  him  the  duty  to  act  with 
diligence  and  care,  and  whether  it  did  so 
under  the  facts  in  this  case  was  for  the  jury. 

The  judgment  therefore  should  have  been 
reversed  for  a  new  trial. 

For  these  reasons,  I  dissent  from  the  ma- 
jority opinion. 


CHESAPEAKE  &  O.  RY.  CO.  v.  ROSSKAMP. 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1918.) 

1.  Adverse    Possession    <&=»68  —  Claim    or 
Ownership. 

Claim  of  ownership  or  title  is  essential  to 
the  acquisition  of  title  by  adverse  possession. 

2.  Advebse    Possession    ^=331  —  Possession 
Originally  Amicable. 

For  possession  originally  amicable  to  become 
adverse,  setting  the  statute  in  motion,  it  moat  be 
held  in  such  manner  as  to  apprise  a  person  of 
ordinary  prudence  that  the  holding  is  adverse; 
and  a  mere  unexpressed  intention  or  slight  re- 
pairs for  personal  convenience  or  comfort  is  not 
enough. 

3.  Advebsf.   Possession    ^s>88   —   Payment 
OF  Taxes  on  Improvements. 

Payment  of  taxes  on  improvements  by  one 
in  possession  merely  tends  to  show  her  owner- 
ship of  the  improvement,  and  ie  no  evidence  of 
her  ownership  of  the  land. 

4.  Escheat  ®=»6— Enforcement. 

It  is  no  defense  that  land  sued  for  by  a  cor- 
poration is,  under  Ky.  St  §  567,  subject  to  es- 
cheat because  held  by  it  for  more  than  five 
years,  without  need  therefor,  as  only  the  com- 
monwealth can  enforce  the  forfeiture. 

5.  E.TECTMENT   «=»109— DIRECTING   VERDIOT. 

Verdict  should  be  directed  for  plaintiff  in 
ejectment  showing  paper  title,  defendant  hav- 
ing had  no  color  of  title,  and  her  possession  not 
having  been  hostile  for  the  requisite  period. 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  the  Che.saiwake  *  Ohio  Railway 
Company  against  Anna  Rosskamp.  Judg^ 
meut  for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Wm.  A.  Burkamp,  of  Newport,  'for  appel- 
lant. Barbour  &  Bassman,  of  Newport,  for 
appellee. 

MILLER,  J.  In  this  action  in  ejectment 
by  the  appellant,   the  Chesapeake  &  Ohio 
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Hallway  Company,  against  Mrs.  Anna  Roas- 
kamp  to  recover  from  her  portions  of  towu 
lots  284,  285,  286,  287,  and  288  of  WiUlam- 
son's  addition  to  tbe  town  of  Belleme,  there 
was  a  verdict  and  judgment  tot  the  defend- 
ant. The  railway  (xmipan'y  appeals,  and  in- 
sists, among  other  grounds  for  a  reversal, 
that  its  motion  tor  a  peremptory  Instruction 
tor  the  Jury  to  find  for  it  shonld  have  been 
sastalned ;  and  as  that  question,  in  our  opin- 
ion, is  decisive  of  tbe  case,  we  will  confine 
this  opinion  to  its  discussion.  The  answer 
traversed  the  company's  allegations  of  own- 
ership, and  alleged  ownership  in  Mrs.  Boss- 
kamp,  without  averring  the  character  of  her 
ownership. 

The  land  In  dispute,  which  amounts  to  an 
acre  and  one  half,  is  in  the  block  bounded 
by  the  C!overt  Run  turnpike  on  the  south, 
Taylor  avenue  on  the  east.  Grand  View  ave- 
nue on  the  north,  and  La  Fayette  avenue  on 
tbe  west  Appellant's  railroad  track  runs 
northeastwardly  through  the  block  at  an  ele- 
vation of  39  feet  above  the  land  in  dispute, 
which  Ues  Immediately  west  of  the  railroad 
track.  When  this  portion  of  the  track  was 
built  in  1886,  Catherine  Faehrs  and  Henry, 
her  hnsband,  owned  lot  287  fronting  about 
50  feet  upon  the  Covert  Bun  turnpike,  upon 
which  there  was  located  a  two-room  cottage, 
in  which  they  lived.  The  Contracting  & 
Building  Company  constructed  this  section 
of  the  railroad  now  owned  by  the  appellant 
On  December  15.  1886,  the  Faehrs  sold  lot 
287  to  the  Contracting  &  Building  Company 
for  $1,850,  and  about  that  time  the  Contract- 
ing &  Building  Company  acquired  title  to  the 
entire  block,  including  tbe  land  in  question. 
By  subsequent  conveyances  the  appellant 
railway  company  acquired  title  to  all  of  the 
property  in  question,  and  now  has  a  com- 
plete paper  title  thereto. 

Shortly  after  the  Faehrs  sold  lot  287  to 
the  Contracting  &  Building  Company,  and 
while  they  were  still  living  in  the  cottage 
located  upon  that  lot,  they  invited  Mrs.  Boss- 
kamp,  who  had  been  driven  from  her  house  | 
in  Cincinnati  by  high  water,  to  occupy  the 
cottage  Jointly  with  them  for  a  few  weeks. 
The  invitation  was  accepted ;  Mrs.  Rosskarap 
and  her  family  moved  Into  the  cottage  In 
February,  1887,  and  a  few  weeks  thereafter 
the  Faehrs  moved  out,  leaving  Mrs.  Boss- 
kamp  and  her  family,  including  her  hnsband, 
in  possession.  Mrs.  Bosskarap's  husband  ob- 
tained employment  with  the  Contracting  & 
Building  Company,  and  after  the  road  was 
completed  he  worked  for  the  company  as  a 
section  foreman  until  1892.  In  1893,  how- 
ever, he  went  to  Germany,  and  has  never 
returned.  Grand  View  avenue  was  con- 
structed along  the  northern  side  of  this  block 
in  1902  at  a  cost,  to  this  block,  of  $2,439.42, 
which  the  appellant  paid. 

Mrs.  Bosskamp  remained  In  possession  of 

the  cottage  on  lot  287  and  a  small  garden 

adjoining  It   from   February,   1887,  without 

l>eing  disturbed  by  any  dne  until  early  in 
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1913,  when  Oostello,  the  agent  for  the  ap- 
pellant company,  having  discovered  that  the 
title  to  the  land  was  in  the  appellant,  de- 
manded a  lease  from  Mrs.  Bosskamp,  which 
she  refused  to  give.  Shortly  thereafter  the 
dty  began  to  use  ttiat  portion  of  the  land 
fronting  upon  Grand  View  avenue  as  a  gar- 
bage dumping  gr<mnd,  and  to  prevent  this 
use  Mrs.  Bosskamp  Inclosed  the  land  in  ques- 
tion with  a  wire  fence  in  the  summer  of 
1018.  On  November  16, 1914,  Mrs.  Bosskamp 
executed  a  general  warranty  deed  for  the 
land  in  question  to  her  daughter,  Anna  Boss- 
kamp, for  the  redted  consideration  of  $1, 
and  at  the  same  time  Anna  leoonveyed  tbe 
land  to  her  mother.  The  deeds  were  put  to 
record.  In  about  1889  Mrs.  Bosskamp  con- 
structed a  fence  along  that  portion  of  the 
property  whidi  lies  next  to  tbe  railroad 
track;  but  there  was  no  other  fence  built 
upon  the  property  until  It  was  inclosed  ii: 
the  summer  of  1918,  as  above  Indicated. 

In  giving  h«-  testimony  Mrs.  Bosdcamp 
first  claimed  that  she  had  bought  the  proi>- 
erty  from  Mr.  Huntington,  who  was  thei? 
dead,  but  she  was  unable  to  produce  any 
deed  therefor  from  any  one.  Gostello  tes- 
tified that  when  he  called  upon  Mrs.  Boss- 
kamp In  1018,  she  said  she  had  bought  the 
house  and  leased  the  ground  from  the  rail- 
way company's  agent  but  she  could  not  give 
the  agent's  name,  and  never  paid  any  rent 
to  any  one.  She  further  said  she  had  paid 
taxes  upon  tbe  house  for  nine  years,  begin- 
ning in  1908— a  statement  which  proved  to 
be  trufc  Eubank,  the  assistant  engineer  of 
the  appellant  company,  visited  Mrs.  Boss- 
kamp in  October,  1913,  and  talked  with  hei 
about  her  possession.  She  did  not  claim  to 
own  the  land,  but  said  her  husband  had  beeu 
given  permission  to  live  there  by  the  rail- 
road superintendent  or  foreman.  Mrs.  Boss- 
kamp contradicts  both  Costello  and  Eubank. 
It  is  apparent  that  during  the  trial  Mrs. 
Bosskamp  abandcmed  all  claim  to  a  paper 
title,  and  relied  solely  upon  a  title  by  ad- 
verse possession;  and  the  case  was  submit- 
ted to  the  jury  upon  that  issue  alone. 

[1]  1.  The  rule  is  well  established  that 
claim  of  ownerslilp  or  title  is  essential  to 
the  acquisition  of  title  by  adverse  possession. 
2  C.  J.  126.  The  reason  for  the  rule  is  that 
possession,  per  se,  evidences  no  more  than 
the  mere  fact  of  present  occupation  by  right, 
for  the  law  will  not  presume  a  wrong;  and 
a  rightful  possession  Is  Just  as  consistent 
with  a  present  interest  under  a  lease  for  a 
term  as  in  fee.  Blcard  v.  Williams,  7 
"Wheat  59,  5  L.  Ed.  398.  It  is  quite  signifi- 
cant, therefore,  that  nowhere  in  her  testi- 
mony does  Mrs.  Bosskamp  say  she  claimed 
to  own  the  land  In  question  at  any  time  be- 
fore her  conversation  with  Costello  in  1913 ; 
she  merely  says  that  she  had  lived  there 
since  1887.  When  asked  by  her  counsel  it 
she  had  claimed  the  land  as  her  own,  the 
trial  court  sustained  an  objection  to  the  ques- 
tion, and  no  avowal  was  made  as  to  what 
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her  answw  would  be  If  she  liad  been  pennlt- 
ted  to  answer. 

The  only  witness  Introduced  to  corroborate 
Mrs.  Rosskamp  Is  ber  neighbor,  Mrs.  More- 
land,  vrtiose  testimony  Is  too  Indefinite  to 
carry  any  weight.  So  there  was  really  no 
proof  to  sustain  the  claim  of  adverse  posses- 
sion before  tbe  building  of  the  fence  in  the 
summer  of  1913,  which  was  followed  by  the 
recording  of  the  deeds  between  Mrs.  Ross- 
kamp and  her  daughter  in  November,  1914. 
These  two  acts  constituted  the  first  acts  of 
hostility  upon  the  part  of  Mrs.  Rosskamp; 
and  her  statement  to  Costello,  which,  ac- 
cording to  her  testimony,  was  hostile,  was 
made  about  the  same  time.  Ehirthermore, 
giving  Mrs.  Roeskamp's  testimony  Its  full 
value,  It  appears  that  her  eatry  vfaa  amica- 
ble, and  not  hostile.  She  admits  that  fact, 
saying  that  she  knew  the  land  had  been  s(dd 
liy  the  Faehrs  to  the  Contracting  &  Building 
Company,  and  that  she  moved  there  at  the 
Invitation  of  the  Faehrs  In  18S/J  on  account 
of  the  high  water.  There  Is  no  testimony, 
that  she  at  any  time,  between  1887  and  1913, 
claimed  to  be  the  owner  of  the  land;  on  tbe 
contrary,  her  own  testimony  shows  her  entry 
was  amicable,  and  not  hostile. 

[2]  2.  It  Is  a  well-settled  rule  of  law  that 
where  the  possession  is  in  Its  origin  amicable, 
it  will  not  become  adverse  so  as  to  set  the 
statute  of  limitations  in  motion,  unless  the 
property  is  in  fact  held  adversely  and  In 
such  a  manner  as  to  apprise  a  person  of 
ordinary  prudence  that  the  holding  is  ad- 
verse. Gossom  V.  Donaldson,  18  B.  Mon.  241, 
68  Am.  Dec.  723;  Padgett  v.  Decker,  146 
Ky.  227,  140  S.  W.  152;  (Syer  v.  McGulre, 
148  Ky.  100,  146  S.  W.  402,  Ann.  Gas.  1913E, 
485;  Frazler  v.  Morris,  161  Ky.  76,  170  a 
W.  496.  Briefly  put,  to  make  a  holding 
hostile  the  claimant  must  hoist  his  flag  and 
keep  it  flying.    In  2  G.  J.  131,  it  is  said: 

"A  possession  by  permlBsion  or  license  from 
the  owner  is  not  adverse,  and  cannot  ripen  into 
title^  no  matter  how  long  continue  or  now  ex- 
clusive it  may  be.  The  possession  of  the  occu- 
I>ant  under  such  circumstances  is  considered  the 
possession  of  him  upon  whose  pleasure  it  con- 
tinues." 

See,  also.  Miller  v.  Shackleford,  4  Dana, 
264 ;  Chiles  T.  Jones,  4  Dana,  479 ;  Shackle- 
ford  v.  Smith,  5  Dana,  232;  Bruce  v.  Tay- 
lor, 2  J.  J.  Marsh.  160;  Hall  v.  Mcteod,  2 
Mete.  98,  74  Am.  Dec.  400. 

Mere  unexpressed  Intention  upon  the  part 
of  Mrs.  Rosskamp  to  hold  adversely  could 
not  set  the  statute  In  motion,  nor  could  It  be 
set  In  motion  by  such  slight  repairs  as  she 
may  have  made  from  time  to  time  for  her 
own  convenience  and  comfort.  In  2  G.  J.  134, 
It  Is  further  said: 

"The  statute  of  limitations  does  not  begin  to 
run  until  the  true  owner  has  actual  notice  of  a 
hostile  holding  against  him,  or  until  there  are 
acts  or  declarations  on  the  part  of  the  claimant 
showlDg  the  possession  to  nave  become  hostile, 
done  and  made  in  such  manner  and  under  such 
circumstances  as  to  leave  no  doubt  that  they 
came  to  the  knowledge  of  the  owner  or  some 


one  representing  him.  It  must  be  shown  that 
the  true  owner  had  knowledge  of  the  adverse 
holding,  or  it  must  be  so  open  and  notorious  as 
to  raise  a  presumption  of  notice  to  him  equiva- 
lent to  actual  notice." 

[3]  8.  The  payment  of  the  taxes  upon  the 
Improvements  by  Mrs.  Rosskamp  for  several 
years  beginning  wltli  1908  is  at  most  only  a 
small  circumstance  tending  to  show  her  own- 
ership of  the  imiH-ovements,  and  no  evidence 
of  her  ownership  of  the  land.  2  C  J.  69; 
Overton  v.  Overton,  128  Ky.  329,  96  S.  W. 
469,  28  Ky.  Law  Rep.  736. 

[4}  4.  By  an  amended  answer,  Mn.  Boas- 
kamp  alleged  that  the  appellant  railroad 
company  had  acquired  title  to  the  lots  in 
dispute,  if  it  bad  any  title,  more  than  five 
years  before  the  institution  of  this  actton: 
that  at  no  time  had  It  been  used  by  appellant 
in  connection  with  its  railroad  bostness,  nor 
had  It  been  necessary  or  proper  for  the  car- 
rying on  of  the  appellant's  railroad  business, 
and  for  that  reason  the  appellant  was  estop- 
ped from  claiming  possessim  of  its  land. 
The  trial  court  rejected  the  amended  answer 
upon  the  ground  that  it  did  not  present  a  de- 
fense. It  is  claimed  this  was  error;  and  as 
It  may  be  renewed  upon  a  subsequent  trial, 
the  propriety  of  the  ruling  will  be  briefly  con- 
sidered. This  defense  was  offered  by  reason 
of  section  667  of  the  Kentucky  Statutes, 
which  prohibits  a  corporation  from  holding 
any  real  estate,  except  such  as  may  be  nec- 
essary and  proper  for  carrying  on  Its  Inti- 
mate business  for  a  longer  period  than  five 
years  under  penalty  of  escheat.  See,  alao, 
Ky.  Const.  {  192.  But  this  question  cannot 
be  raised  by  Mrs.  Rosskamp,  since  It  Is  ele- 
mentary that  only  the  commonwealth  can 
enforce  the  forfeiture.  In  10  R.  C.  I&  612. 
the  rule  Is  stated  as  follows: 

"The  right  to  an  escheat  is  one  which  testa 
in  the  state  alone.  The  state  may  choose  to  en- 
force it,  ma;  release  it  altogether,  or  may  lose 
it  through  neglect  to  proceed  until  the  property 
has  passed  into  other  hands.  Therefore  the 
state  is  a  necessary  party  to  an  escheat  proceed- 
ing; and  in  a  suit  between  individuals  neithpT 
the  plaintiff  nor  the  defendant  will  be  permitted 
to  set  up  the  liability  of  property  to  escheat. 
On  the  question  as  to  the  right  to  hold  real 
estate  within  the  jurisdiction,  it  follows  that 
the  state  alone  can  question  the  ri^t  of  an 
alien  or  of  a  corporation." 

See  Louisville  School  Board  v.  King,  127 
Ky.  824,  107  S.  W.  247,  32  Ky.  Law  Rep.  687. 
15  L.  R.  A.  (N.  S.)  379. 

[S]  5.  The  building  of  the  single  line  of 
fence  on  the  east  side  next  to  the  railroad 
track  did  not  set  the  statute  In  motion  for 
two  reasons:  First,  because  the  fence  has 
been  down  for  many  years;  and,  second, 
there  never  was  any  indosure  of  the  land, 
complete  or  otherwise  prior  to  the  summer  of 
1913.  Young  V.  Pace,  145  Ky.  405,  140  S.  W. 
555.  It  Is  apparent,  therefore,  that  Mrs. 
Rosskamp's  possession  was  without  color  of 
title,  and  was  that  of  a  "squatter"  only ;  that 
It  was  not  hostile  prior  to  1913;  and  the  ap- 
pellant having  shown  a  paper  title  to  the 
land  in  question,  its  motion  for  a  peremptory 
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instrnetlon  for  the  jury  to  find  for  the  plato- 
tur  sbonld  tutve  been  sustained. 

Judgment  reversed,  and  case  remanded  for 
further  prooeedUigs  consistent  with  this  opln- 
ion. 


Mcelroy  t.  yowblu 

(Court  of  Appeals  of  Kentucky.    Teb.  12,  1018.) 

1.  Apfkai.  and    Ebbob   «s»1003— Bevikw— 

WWOHT  OF  TeSTIKONT. 

Where  four  witnesses  testified  that  they 
saw  defendant  policeman  fire  the  shot  that  In- 
jured plaintiff,  a  little  colored  girl,  and  three 
witnesses  testified  that  he  did  not  fire  the 
shot,  whether  defendant's  unbecoming  conduct 
was  the  cause  of  plaintiflTs  injury  was  a  jury 
question. 

2.  Afixaj.  and  Bbbob  «s»20H1)—Vaixajve  to 
Object  to  Testimont— Sistofpii,. 

Where  plaintiff  not  only  did  not  object  to 
testimony,  but  tacitly,  at  least,  consented  to  its 
introduction,  she  is  estopped  on  appeal  to  com- 
plain thereof. 

Appeal  from  Circuit  Court,  Marlon  County. 

Action  by  Lizzie  McElroy,  by  next  friend, 
against  William  M.  Yowell.  Judgment  dis- 
missing petition,  and  plaintiff  appeals.  Af- 
firmed. 

a  8.  BUI  and  H.  W.  Rives,  both  of  Leban- 
on, for  appellant  S.  A.  Bussell  and  P.  K. 
MdBIroy,  both  of  Lebanon,  for  appellee. 


diARKB,  J.  About  9  o'clock  on  the  eve- 
Ding  of  October  31,  1915,  Halloween  night, 
while  walking  in  Baptist  alley,  a  public 
thoronghfare  in  the  city  of  Lebanon,  Ey.,  In 
company  with  her  mother,  grrandmother,  and 
three  children,  Lizzie  McElroy,  a  negro  girl 
about  seven  years  of  age,  was  struck  and 
permanently  Injured  by  a  bullet  fired  from  a 
pistol.  Alleging  that  the  shot  was  fired  by 
the  defendant,  William  M.  Yowell,  a  member 
of  the  Lebanon  police  force,  she,  by  her  fa- 
ther as  her  next  friend,  filed  this  action  to 
recover  damages.  Including  a  doctor's  bill  of 
|81.  That  she  was  Injured  most  seriously  and 
permanently,  and  that  her  doctor's  bill  was 
;^1,  was  established  by  the  evidence  without 
contradiction;  but  there  was  a  sharp  Issue 
in  the  evidence  as  to  whether  the  defendant 
fired  the  shot  that  struck  plaintiff.  The  first 
trial  resulted  In  a  verdict  In  favor  of  plain- 
tiff for  150,  which  was  upon  her  motion  set 
aside,  and,  upon  another  trial,  a  verdict  was 
returned  in  favor  of  the  defendant;  and, 
from  the  judgment  thereon  dismissing  her 
petition,  plaintiff  appeals. 

The  two  grounds  urged  for  reversal  are: 

"Ibe  verdict  .is  flagrantly  against  the  evi- 
dence, is  contrary  to  the  overwhelming  weight 
of  the  evidence,  and  is  the  result  of  bias  and 
prejudice  on  the  part  of  the  jurors  signing  the 
verdict,  because  of  the  fact  that  plaintiff  is 
of  the  colored  race  and  the  defendant  a  white 
policeman. 

"The  plaintiff  and  her  counsel  were  surprised 
by  the  action  of  defendant  in  introducing  vrit- 
nefKes  in  the  attempt  to  prove  that  the  lights 


on  the  street  at  the  time  and  place  at  the  shoot- 
ing were  insufficient  to  show  the  defendant  to 
the  observation  of  a  i>erson  located  where  plain- 
tiff's witnesses  were,  all  as  shown  by  the 
stenographer's  notes  of  the  evidence;  plaintiff 
and  her  counsel  could  not  have  guarded  against 
said  surprise  by  the  exercise  of  ordinary  pru- 
dence and  diligence." 

1.  Lilly  McElroy,  the  mother  of  Lisele,  and 
Edgar  Thornton,  who  was  standing  near 
them  at  the  time,  testified  that  they  sdw  the 
defendant  standing  on  Railroad  street  at  the 
mouth  of  Baptist  alley  and  under  the  elec- 
tric street  light  located  there,  and  that  he 
fired  five  shots  from  a  pistol  into  Baptist  alley, 
one  of  which  struck  plaintiff  and  inflicted  the 
injuries  sued  for.  Bob.  Williams  and  D. 
Allen,  who  were  standing  on  RaUroad  street 
near  the  mouth  of  Baptist  alley,  testified 
they  saw  the  defendant  shoot  five  shots  Into 
the  alley,  and  immediately  thereafter  heard 
a  child  up  In  the  alley  scream,  and  a  woman 
say,  "Somebody's  shot  my  baby."  These 
two  witnesses,  however,  located  the  defend- 
ant, at  the  time  he  fired  the  shots,  near  the 
center  of  Railroad  street  Instead  of  under  the 
electric  streeti  light,  whi<^  was  situated  on  the 
side  of  Railroad  street  at  the  month  of  Bap- 
tist alley.  Greorgla  Jarboe  testified  that  she 
saw  the  defendant  shooting  on  Railroad 
street  near  the  mouth  of  the  alley ;  but  she 
did  not  give  his  exact  location,  or  attempt  to 
say  in  what  direction  he  shot,  or  that  she 
heard  any  outcry  after  the  shooting. 

Defendant  admitted  firing  his  pistol  five 
times  while  standing  on  Railroad  street 
near,  but  not  opposite,  the  mouth  of  the  alley ; 
but  denied  that  he  fired  any  of  the  shots  In 
the  direction  of  the  alley,  stating  that  two 
of  them  were  fired  over  the  old  cemetery  and 
three  Into  the  ground.  He  stated  that,  fol- 
lowing the  shooting  there  was  no  outcry  In 
the  alley;  and  that,  after  firing  the  shots, 
he.  In  company  with  N.  A.  Flshbum,  another 
policeman  who  had  arrived  upon  the  scene 
while  he  was  shooting,  went  down  to  the 
depot  where  there  was  some  disturbance  and 
while  there  he  heard  some  other  shots  which 
sounded  like  they  were  in  Baptist  alley,  and 
that  he  and  Fishburn  walked  back  past  the 
alley  and  beard  nothing  of  any  one  being 
hurt  until  some  time  later,  when  In  another 
part  of  the  town  Tom  McElroy,  father  of 
Lizzie,  came  to  him  and  a<xnised  him  of  having 
shot  his  daughter,  which  he  denied;  In  all 
of  which  he  was  corroborated  by  Fishburn, 
and  as  to  the  direction  In  which  the  shots 
were  fired  he  was  corroborated  by  a  negro, 
Frank  Motley,  who  was  standing  near  th« 
mouth  of  the  alley  at  the  time  of  the  shoot- 
ing. Lee  Nicholson  heard  shots  in  the  direc- 
tion of  the  alley  after  the  defendant  and 
Fishburn  had  left  there  and  come  to  the  place 
near  the  depot  where  the  witness  was  stand- 
ing. N.  A.  Flshbum,  J.  A.  Smith,  and  Ben 
Mattlngly  testified  that,  shortly  before  the 
trial  and  after  night  with  the  electric  light 
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burnlner  as  upon  the  night  of  the  accident, 
they  went  upon  the  ground  and,  with  the  de- 
fendant standing  where  he  claimed  to  have 
been  when  he  fired  the  shots,  the  witnesses, 
standing  where  plaintiff  was  when  she  was 
shot,  were  unable  to  see  the  ilefendaut ;  the 
distance  between  the  two  points  being  fixed 
b;  some  of  the  witnesses  at  from  125  to  175 
yards. 

It  will  therefore  be  seen  that  for  the  plain- 
tiff four  witnesses  testified  that  they  saw 
the  defendant  fire  the  shot  which  injured 
plaintiff;  while  for  the  defendant  three  wit- 
nesses testified,  in  effect,  that  he  did  not  fire 
the  shot  that  struck  plaintiff,  since  they  say 
he  did  not  fire  in  her  direction,  nor  at  the 
time  she  was  hurt,  and  that  three  other  wit- 
nesses testified  that,  standing  where  two  of 
plaintiff's  witnesses  placed  themselves,  they 
could  not  have  seen  or  recognized  the  de- 
fendant as  they  claimed  to  have  done. 

[1]  That  the  defendant  recklesslv.  and  in 
violation  of  his  duty  as  a  peace  officer,  fired 
his  pistol  upon  a  public  street  and  thereby 
simply  augmented  any  existing  lawlessness, 
with  which  plaintiff  was  in  uo  wise  connected, 
no  one  denies ;  but  that  his  unt>ecoming  con- 
duct was  the  cause  of  the  deplorable  accident 
to  the  plaintiff  is  a  matter  of  much  doubt, 
depending  upon  which  set  of  witnesses,  nearly 
equal  numerically,  is  to  be  believed,  whlcli 
was  clearly  a  question  for  the  Jury,  who  sure- 
ly could  not  have  entertained  or  been  ac- 


tuated in  the  Terdict  they  made  by  any  prej- 
udice or  bias  against  this  unfortunate  little 
girl  in  favor  of  an  officer  of  the  law  whose 
only  excuse  for  his  conduct  was  that,  because 
an  officer  once  upon  a  time  had  been  killed 
in  that  alley,  he  was  afraid  to  go  in  there  to 
quell  a  disturbance  he  alone  said  was  in  prog- 
ress up  in  the  aller.  Her  condition  and  Ms 
conduct  could  not  have  helped  but  range  the 
sympathies  of  the  Jury  on  her  side.  In  our 
Judgment,  only  a  conviction  upon  the  part 
of  the  Jury  that  the  witnesses  for  the  defend- 
ant, rather  than  those  for  the  plaintiff,  were 
telling  the  truth  can  account  for  the  verdict; 
and,  this  being  true,  we  would  not  be  Justi- 
fied in  setting  it  aside  upon  the  ground  that  it 
is  flagrantly  against  the  evidence,  or  the 
result  of  race  prejudice. 

[2]  2.  The  other  ground  for  reversal,  re- 
lied upon  by  the  plaintiff.  If  by  raising  the 
question  in  the  lower  court  it  could  have  been 
made  so,  is  clearly  not  available,  because  of 
the  fact  that  the  plaintiff  not  only  did  not 
object  to  this  testimony,  but  tacitly,  at  least, 
consented  to  its  introduction,  and  then  took 
her  chances  upon  the  verdict,  after  which, 
upon  appeal,  she  is  estopped  to  complain 
thereof.  Iteuiley  v.  1.  C.  K.  Co.,  151  Ky.  7»0, 
152  8.  W.  973 ;  Liverpool  &  London  &  Globe 
Ins.  Co.  V.  Wright,  158  Ky.  290,  184  S.  W. 
952;  Mulloy  T.  City  of  Louisville,  Itfl  Ky. 
596,  171  S.  W.  190. 

Judgment  affirmed. 
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FBNOLIO  T.  SEBASTIAN  BRIDGE  DIST. 
«t  aL    (No.  61.) 

(Supreme  Gonrt  of  Arkansaa.     Dec.  22,  1917.) 

1.  CoNSTTTUTIONAIi  LAW  <S=>65— SEPABATIOM 
OF  POWEBB  —  DbUCOATION  OF  LBaiBI^TIVK 

Power— Statute  Authobiziro  Constbuo- 

TioN  or  Bbidqe. 
.\cta  IdlS,  p.  380,  tj>  amended  by  Acts  1&16, 
p.  1337,  autfaorizing  the  constructioa  and  main- 
tenance of  a  bridge  across  the  Arkansas  river 
from  a  street  in  the  city  of  Ft  Smith  to  the 
opposite  shore  in  Oklahoma,  using  the  word 
"operative"  in  reference  to  the  effect  of  approval 
of  the  act  by  the  property  owners  or  voters  of 
the  improvement  district,  is  not  unconstitution- 
al as  an  attempt  of  the  Legislature  to  delegate 
to  property  owners  or  voters  its  constitutional 
authority  to  make  the  law,  since  the  Legislature 
declared  the  law  itself,  and  merely  prescribed 
conditions  under  which  the  powers  conferred 
might  be  exercised. 

2.  Statutes  «=3l38(2)  —  Bevival,  Amend- 
ment, OB  Extension  bt  Revebencb— Con- 
stitution. 

Acts  1915,  p.  1337,  amending  Acta  1913,  p. 
380.  autliorizing  the  construction  of  a  bridge 
across  the  Arkansas  river  from  a  street  in  the 
city  of  Ft.  Smith  to  the  opposite  Oklahoma 
shore,  the  amendment  changing  the  time  within 
which  the  proceedings  might  be  instituted  from 
two  to  six  years,  is  not  violative  of  Const  art 
5,  i  23,  providing  that  so  much  of  a  statute  as 
is  revived,  extended,  or  conferred  shall  be  re- 
enacted  and  published  at  length)  as  a  legisla- 
tive attempt  to  revive  or  amend  a  law  or  ex- 
tend its  provisions  by  reference  to  title  only, 
the  whole  of  the  sections  amended  being  re- 
enacted  and  published  at  length,  while  the  other 
portions  of  the  statute  related  to  procedure. 

3.  Statutes  <3=3l35— Amendment— Existence 
OP  Act  Be¥o.-«d  Pebiod  Named  in  It. 

A  statute  authorizing  the  construction  of  a 
bridge  by  proceedings  instituted  within  two 
years  was  not  dead  after  the  expiration  of  the 
two  years  without  the  institution  of  proceed- 
ings, and  -was  therefore  subject  to  amendment  to 
extend  the  time,  though  without  furtlier  legis- 
lative action  the  power  conferred  could  no  long- 
er be  exercised. 

4.  Statutes  <S=>3514— Time  Within  Which 
Act  Might  Become  Ofebative  if  Appbov- 
■D — Beqinnino  of  Pebiod. 

Where  a  statute  authorizing  construction  of 
a  bridge  provided  that  it  sbuuld  become  opera- 
tive if  approved  by  property  owners  or  voters 
at  any  time  within  two  years,  the  prescribed 
period  of  two  years  began  with  the  approval  of 
the  statute  by  the  Governor. 

5.  BBIDOES  ®=>18  —  ESTABUBHMENT  —  CON- 
STRUCTION     OF     Bi^DGE     PaBTLY     WITHOUT 

State— Assessments— Statute. 
Acts  1913,  p.  380,  as  amended  by  Acts  1916, 
p.  1337,  is  not  void  because  authorizing  the 
construction  of  a  bridge  extending  outside  of  the 
state  of  Arkansas  into  the  state  of  Oklahoma, 
there  bring  no  restriction  on  the  power  of  the 
Legialature  as  to  the  location  or  extent  of  an 
improvement  to  be  constructed  through  the 
agency  of  an  improvement  district,  though  the 
assessment  of  real  property  in  districts  wholly 
within  cities  and  towns  must  be  based  on  the 
consent  of  the  majority  in  value  of  the  property 
owners  to  be  affected,  and  the  fact  that  the 
improvement  lies  partly  outside  of  the  district 
or  state  does  not  defeat  the  power  of  the  Legis- 
lature to  provide  for  ita  construction  to  be  paid 
for  by  assessments  on  the  property  benefited  in 
the  district,  of  which  the  legislative  determina- 
tion is  decisive^ 


6.  BBI0OE8  «=»5— Statcte  Authobizino  Con- 

stbuction- Independency  of  Statute  of 

Arts  1913,  p.  880,  as  amended  by  Acts  1916, 
p.  1337,  creating  an  improvement  district  to  con- 
struct a  bridge  across  the  Arkansas  river  to 
the  Oklahoma  shore  from  Ft  Smith,  is  not  in- 
effective because  a  special  statute  enacted  by  the 
Legislature  of  Oklahoma  aathorizing  the  con- 
struction of  the  bridge  is  void,  the  authority  to 
build  the  bridge  not  being  conditioned  on  an  ad- 
ditional grant  of  authority  by  Oklahoma,  the 
statute  only  directing  or  empowering  the  board 
of  commissioners  to  obtain  from  the  proper  au- 
thorities in  Oklahoma  permission  to  maintain 
and  control  the  bridge,  and  to  receive  tlie  con- 
tributions to  go  toward  the  cost. 

7.  "Bbidges  €=>19  —  Statute  Authorizing 

CONBTBDOnON— FAILUBB  TO  PbOVIDE  METH- 
OD   FOB    ASCEBTAININO    INJUBY    XO    PBIVAIE 

Pbopebty. 
Acts  1913,  p.  380,  as  amended  by  Acts  1015, 
p.  1337,  authorizing  construction  of  bridge  from 
city  of  Ft.  Smith  across  the  Arkansas  river  to 
the  opposite  Oklahoma  shore,  containing  ex- 
press provisions  for  the  acquisition  by  condem- 
nation or  otherwise  of  the  right  of  way  for  the 
bridge  and  its  approaches,  and  providing  for 
compensation  to  the.  owners  of  land  taken  or 
used,  is  not  void  as  failing  to  provide  the  method 
for  ascertaining  injury  to  private  property  as 
a  result  of  the  bridge,  since  the  constitutional 
provision  forbidding  the  taking  or  injuring  of 
private  property  for  public  use  without  compen- 
sation must  be  read  into  the  statute. 

8.  Bbidges  ^=18  —  Statute  Authorizing 

CONSTBUCTION      —      BEGINNINO      PoINT      OF 

Bbidob— "At  the  Foot  of  Gabbibon  Ave- 
nue." 
Acts  1913,  p.  380,  as  amended  by  Acts  1915, 
p.  1337,  authorizing  the  construction  of  a  bridge 
across  the  Arkansaa  river  "at  the  foot  of  Gar- 
rison avenue"  in  the  city  of  Ft  Smith  to  the 
opposite  Oklahoma  shore,  authorizes  the  con- 
struction of  a  bridge  starting  300  feet  back  from 
the  foot  of  Garrison  avenue,  at  the  t>eginiiing  of 
a  down  grade,  to  secure  proper  height  for  the 
bridge  to  permit  the  passage  of  navigation  in 
compliance  with  the  act  of  Congress  authorizing 
the  bridge;  the  expression  "at  the  foot  of  Gar- 
rison avenue"  being  used  merely  to  indicate 
that  the  bridge  is  to  be  a  continuation  of  that 
street 

Wood  and  Hart,  JJ.,  dissenting,  except  as  to 
headnote  4.  McGollocb,  0.  J.,  and  Humphreys, 
J.,  dissenting  as  to  headnote  4. 

Appeal  from  Sebastian  Chancery  Court; 
W.  A.  Falconer,  Chancellor. 

Action  By  Frank  Fenollo  against  the  Se- 
bastian Bridge  District  and  others.  From  a 
decree  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Holland  &  Holland,  of  Ft  Smith,  for  ap- 
pellant James  B.  McDonongh,  of  Ft  Smith, 
for  appellees.  H.  C.'  Mechem,  of  Ft  Smith, 
amicus  curl». 

McCULLOCH,  C.  J.  Appellant,  who  Is  the 
owner  of  real  property  within  the  territory 
designated  in  a  special  statute  as  the  Sebas- 
tian county  bridge  district,  instituted  this  ac- 
tion in  the  court  below  against  the  district 
and  the  comiulssioners  thereof  to  enjoin  pro- 
ceedings toward  the  construction  of  the  im- 
provement, the  levying  of  assessments,  and 
Issuance  of  bonds.  The  attack  Is  upon  the 
validity  of  the  statute,  as  well  as  upon  the 
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regularity  and  legality  of  tbe  proceedings 
tberennder. 

The  statute  creating  tbe  improTement  dis- 
trict was  enacted  by  tbe  General  Assembly 
of  1913  (Acts  1913,  p.  380),  and  tbe  purpose 
was  to  authorize  tbe  construction  and  main- 
tenance of  a  bridge  across  the  Arkansas  riv- 
er from  tbe  foot  of  Garrison  avenue  in  tbe 
dty  of  Ft  Smith  to  tbe  opposite  shore  in 
Oklahoma.  The  whole  of  Upper  township  in 
Sebastian  county,  Including  the  city  of  E^ 
Smith,  was  embraced  in  the  district  Tbe 
creation  of  tbe  district  was  declared  in  tbe 
statute,  tbe  commissioners  were  named 
therein,  and  authority  was  granted  upon 
certain  conditions  to  construct  said  improve- 
ment to  levy  and  enforce  assessments  of 
benefit  to  real  property,  to  pay  for  the  cost 
of  the  thing,  to  issue  bonds,  and  do  all  other 
things  necessary  to  accomplish  the  results 
provided  for.  Section  5  of  the  statute  pro- 
vided, in  substance,  that  within  30  days  after 
its  passage  the  commissioners  named  should 
organize  themselves  into  a  board  by  taking, 
an  oath  of  office  and  by  tbe  selection  of  cer- 
tain officers.  Section  6,  tbe  phraseology  of 
which  presents  the  principal  point  of  contro- 
versy in  this  litigation,  reads  as  follows: 

"Immediately  ap<»  tbe  organization  of  said 
commiBslon,  or  as  aeon  thereafter  as  is  conven- 
ient they  siutll  give  public  notice  of  the  passage 
of  tliis  act  and  of  their  organization,  and  the 
purposes  of  said  act  <md  mat  the  public  im- 
provement herein  contemijlated  is  conditioned 
upon  its  approval  by  a  majority  in  value  of  the 
owners  of  real  estate  within  said  district,  or  a 
majority  of  the  electors  voting  in  a  special^  elec- 
tion whidb  may  be  held  upon  this  act  This  act 
ma^r  be  submitted  in  either  or  both  of  the  fol- 
lowing modes  to  determine  whether  it  shall  be- 
come operative: 

"A.  If,  at  any  time  within  two  years  from  the 
passage  of  this  act  *  petition  or  petitions  pur- 
porting to  be  signed  by  a  majority  in  value  of 
the  owners  of  real  property  within  said  district 
is  filed  with  said  commission,  the  commission 
shall  give  public  notice  of  said  fact  in  at  least 
one  daily  new&paper  published  in  £V)rt  Smith 
and  set  a  day  and  place  for  the  hearing  not  less 
than  twenty  days  after  the  first  publication  of 
said  notice;  and,  at  said  place  and  time  so  des- 
ignated, the  commissioners  shall  szamine  the 
petitim  or  petitions  filed,  and  examine  the  as- 
sessment of  the  real  property  within  said  dis- 
trict and,  for  the  purpose  of  said  hearing,  may 
adjourn  from  day  to  day  or  from  time  to  time 
until  said  hearing  is  completed,  at  which  hear- 
ing an;^  land  owner  in  the  district  may  be  heard 
and  evidence  may  be  taken  in  such  manner  as 
the  commission  may  deem  proper  to  determine 
the  facts  as  to  whether  said  petition  or  petitions 
are  signed  by  a  majority  in  value  of  the  land 
owners  in  said  district,  as  shown  by  tbe  last 
county  assessment  of  the  lands  within  said  dis- 
trict 

"If  at  said  hearing  the  commissioners  shall 
find  that  the  petition  or  petitions  are  not  signed 
by  a  majority  in  value  of  the  land  owners  of 
said  district,  as  shown  by  the  last  county  as- 
sessment, they  shall  so  dedare,  and  such  findings 
shall  terminate  proceeding  under  this  act,  un- 
less within  the  term  herem  limited  another  pe- 
tition or  petitions  purporting  to  be  signed  by  a 
majority  in  value  of  owners  of  real  estate  in  the 
district  is  filed  with  the  commission,  when  like 
proceedings  shall  again  be  had  to  determine 
whether  a  majority  in  value  of  the  land  owners 
of  the  district  have  signed  muA  petition  or  peti- 


tions: Provided,  the  finding  that  a  majority  in 
value  has  not  petitioned  for  tbe  improvement 
shall  not  bar  the  act  from  becoming  effective  as 
provided  in  paragraph  'B'  of  this  section. 

"If  said  commission  shall  find  tiiat  said  peti- 
tion or  petitions  are  signed  by  a  majority  in 
value  of  the  land  owners  of  the  district  as  shown 
hv  the  last  county  assessment,  they  shall  so  de- 
clare and  shall  proceed  to  carry  out  the  pur- 
poses of  this  act  And  in  either  event  pnblic 
notice  shall  be  given  in  at  least  one  daily  [news] 
paper  published  in  Fort  Smith  of  said  fact,  and 
a  copy  of  their  findings  shall  be  filed  witb  tbe 
county  court  of  tbe  Fort  Smith  district  of  Se- 
bastian county. 

"B.  Tbe  commission  may  call  at  any  time 
within  two  years  an  election  to  determine  wheth- 
er this  act  shall  become  operative,  and  may 
call  subsequent  elections  after  the  act  has  fail- 
ed to  car^  if  the  commission  has  good  reason 
to  believe  that  a  majority  of  the  Sector*  then 
favor  the  act.  The  election  held  under  this 
section  shall  be  held  conformable  as  near  as 
possible  to  the  laws  of  the  state  governing  gen- 
eral elections.  The  commissioners  shall  perform 
the  duties  of  county  election  commissioners  as 
near  as  applicable.  All  citizens  of  Upper  town- 
ship who  possess  a  right  to  vote  iF  said  election 
were  a  general  election  for  state  officers,  and 
no  others,  shall  be  entitled  to  vote  in  said  elec- 
tion. 

"The  commission  shall  canvass  the  votes  cast 
at  such  special  election,  and,  if  the  commission 
shall  find  a  majority  of  the  votes  cast  in  said 
election  were  in  favor  of  this  act  becoming  op- 
erative, they  shall  so  declare  and  shall  proceed 
to  carry  out  the  purposes  of  this  act 

"Public  notice  shall  be  given  of  their  findings 
in  either  event  in  at  least  one  daily  newspaper 
published  in  Fort  Smith,  and  copy  of  their  find- 
ings shall  be  filed  with  the  county  court  of  the 
Fort  Smith  district  of  Sebastian  county. 

"It  is  the  intent  of  this  section  to  permit  this 
act  to  become  operative  if  it  is  approved  at  any 
time  within  two  years  in  either  of  the  foregoing 
methods  and  not  to  become  operative  unless  ap- 
proved within  said  period  by  one  or  the  other 
of  the  methods  herein  provided." 

Tbe  act  was  approved  by  tbe  Oovemor  on 
February  26, 1913,  but  it  did  not  declare  the 
existence  of  an  emergency,  and  therefore 
went  into  effect  90  days  after  the  adjourn- 
ment of  tbe  Legislature,  according  to  the  ref- 
erendum clause  of  the  Constitution.  Amend- 
ment No.  10  to  the  Constitution  of  1874; 
Arkansas  Tax  Commission  v.  Moure,  103  Aric 
48,  146  S.  W.  199. 

An  ascertainment,  by  petition,  of  the  will 
of  the  majority  of  the  property  owners,  or  of 
the  will  of  the  majority  of  voters,  by  elec- 
tion, as  provided  in  the  statute,  was  not 
made  until  2  years  after  the  act  was  ap- 
proved by  the  Governor,  but  tbe  General 
Assembly  enacted  another  statute  which  was 
approved  by  the  Governor  March  80,  1915 
(Acts  1915,  p.  1337),  containing  an  emergency 
clause,  amending  section  6  of  the  original 
statute  by  substituting  a  copy,  in  extenso,  of 
that  section,  except  changing  the  words  "two 
years"  to  "six  years"  so  as  to  give  the  ad- 
ditional length  of  time  within  which  to  pro- 
ceed thereunder.  Two  other  sections  were 
also  amended  In  the  same  way  by  tbe  new 
statute  Just  referred  to.  An  election  was 
duly  held  under  the  statute  and  a  majority  of 
the  voters  were  found  to  be  favorable  to  the 
improvement  and   proceedings   wer»  under 
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way  to  coDatmct  the  lm];>rorenient  wben  this 
action  was   instituted. 

[1]  The  first  qnesttbn  wlildi  suggests  It- 
seU  ococernlng  the  validity  of  the  statute  Is 
whether  in:  not  it  constituted  an  attempt  on 
the  part  of  the  l/eglslature  to  delegate  its 
constitutional  authority  to  malce  the  law. 
The  answer  is  that  the  Legislature  declared 
the  law  itself  and  merely  prescribed  condi- 
tions under  wliloh  the  powers  conferred  might 
be  exercised.  Boyd  t.  Bryant,  86  Arlc  68, 
37  Am.  Rep.  6;  Nail  v.  KeUey,  120  Aiic.  277, 
179  S.  W.  486. 

(2]  The  use  of  the  word  "operative"  in 
reference  to  the  effect  of  the  approval  by  tbe 
property  owners  or  voters  is  peculiar,  but  it 
has  no  ctMitrolling  force  in  determining  wheth- 
er the  lawmaliers  meant  to  delegate  their  au- 
thority or  merely  to  prescribe  conditions 
upon  which  the  powers  conferred  might  be 
executed,  for  a  consideration  of  the  statute 
as  a  whole  shows  clearly  that  the  latter  was 
Intended,  and  that  tbe  lawmakers  meant  to 
enact  the  law  instead  of  delegating  the  au- 
thority to  the  property  owners  or  voters. 
Xor  was  it  an  attempt  on  tbe  part  of  the  Leg- 
islature, tn  enacting  the  amendatory  statute 
of  1915,  to  revive  or  amend  a  law,  or  ex- 
tend the  provisions  thereof  "by  reference  to  Its 
title  only,"  in  violation  of  the  Constitution 
(section  23,  art  D),  which  prohibits  that,  and 
provides  that  "so  much  thereof  as  Is  revived, 
amended,  extended  or  conferred  shall  be  re- 
enacted  and  published  at  length."  In  tbe 
first  place  the  amendment  was  not  "by  refer- 
ence to  title  only,"  but  tbe  whole  of  the  sec- 
tions amended  were  re-enacted  and  publish- 
ed at  length.  In  the  next  place,  the  right 
to  exercise  the  powers  conferred  by  the  stat- 
ute was  embraced  in  the  amended  sections 
which  were  re-enacted  at  length  and  the  oth- 
er portions  of  tbe  statute  related  to  tbe  proce- 
dure^ so  for  that  reason  the  act  of  1915 
does  not  olfend  against  the  Constitution. 
Watkins  V.  Eureka  Springs,  49  Ark.  131,  4 
S.  W.  384;  Common  School  District  v.  Oak 
Grove  Special  School  District,  102  Ark.  411, 
144  S.  W.  224;  State  v.  MeKlnley,  120  Ark. 
165.  179  S.  W.  181 ;  Harrington  v.  White,  199 
S.  W,  92. 

[3]  But  it  is  contended  that  tbe  original 
statute  creating  the  district  expired  by  lim- 
itation by  reason  of  the  failure  to  exercise 
the  i>owers  conferred  within  tbe  prescribed 
time,  and  that  for  that  reason  the  subsequent 
amendment  constituted  an  abortive  attempt 
to  revive  It  In  violation  of  tbe  Constitution. 
Tbe  argument  is  that  tbe  time  for  exercising 
tbe  power  conferred  began  with  the  approval 
of  the  statute  by  tbe  Governor,  and  that  It 
expired  2  years  thereafter.  This  la,  in  ef- 
fect, but  another  argument  that  tbe  statute 
constituted  an  attempt  to  delegate  legislative 
aathority,  tor  if  tbe  law  was  enacted  by  the 
Legislature  it  remained  in  force,  even  though 
tbe  time  for  exercising  tbe  powers  conferred 
«Epited  before  tbe  amendment  extending  tbe 


tlnoe  was  en«cted.  Tlie  law  itseU  waa  not 
dead,  though  the  power  conferred  could  no 
longw  be  exercised  without  further  legisla- 
tive action.  State  v.  Bailey,  66  Kan.  81,  42 
Pac.  373. 

[4]  The  interpretation  of  the  statute  to 
mean  that  the  period  prescribed  for  tbe  ex- 
ercise of  the  power  began  with  the  approval 
by  the  Governor — that  the  words  "passage  of 
this  act"  referred  to  the  time  of  apiHroval, 
and  not  to  the  time  the  act  went  into  effect 
at  tbe  end  of  the  referendum  period — ^Is 
grounded  on  the  decision  of  this  court  in 
Xackson  v.  State,  101  Ark.  473,  142  8.  W. 
1153,  where  we  held  ttaat  tbe  same  words 
quoted  above  meant  tbe  date  of  approval  of 
a  statute  by  the  Governor.  A  majority  of 
tbls  court  holds  that  the  construction  in  the 
3ti<atBon  Case  controls  in  this  case,  and  that 
the  period  prescribed  began  with  the  approv- 
al of  the  statute  by  the  Governor.  Tfte  writ- 
er cannot,  however,  refrain  from  expressing 
his  dissent  from  that  conclusion,  and  he  is 
authorized  to  say  that  Mr.  Justice  HDM- 
PHRKTS  shares  his  views  on  tbe  subject. 
The  interpretation  in  the  Jackson  Case  of  the 
meaning  of  those  words  resulted  from  a  con- 
sideration of  the  whole  of  the  statute  then 
under  review  In  tbe  attempt  to  ascertain  tbe 
intention  of  the  lawmakers.  Arkansas  Tax 
Commission  v.  Moore,  supra.  In  searching 
for  the  intention  of  the  lawmakers  In  the 
statute  now  under  consideration  it  Is  readily 
seen  that  they  meant  to  prescribe  a  full  period 
of  2  years  within  which  tbe  powers  confer- 
red might  be  exercised,  and  in  order  to  give 
the  statute  that  eftect  it  Is  essential  that 
tbe  period  be  held  to  have  begun  wben  the 
statute  went  into  force  at  the  end  of  tbe  ref- 
erendum period,  for  obviously  tbe  powers 
could  not  be  exercised  until  then.  Any  oth- 
er construction  of  the  statute  shortens  the 
time  within  which  tbe  Legislature  expressly 
provided  that  tbe  power  might  be  exercised, 
and  makes  the  statute  contradictory  on  its 
face.  But,  conceding  that  the  time  for  ex- 
ercising tbe  power  has  expired,  and  so  decid- 
ing, as  tbe  majority  of  the  Judges  do,  we  hold 
that  the  attempt  to  amend  the  statute  by  tbe 
new  act  of  1915  was  not  a  violatlcm  of  tbe 
Constitution. 

[5]  Another  contention  is  that  tbe  statute 
Is  void  because  It  authorizes  the  construction 
of  a  bridge  extending  outside  of  tbls  state 
and  Into  tbe  state  of  Oklahoma.  There  is  no 
restriction  in  tbe  power  of  tbe  Legislature 
with  respect  to  tbe  location  or  extent  of  an 
improvement  to  be  constructed  through  the 
agency  of  an  improvement  district.  AU  that 
is  found  there  is  that  "tbe  assessments  on 
real  property  in  districts  wholly  within  cities 
and  towns  must  be  based  upon  tbe  consent  of 
tbe  majority  In  value  of  the  property  own- 
ers to  be  affected."  MuUlns  v.  City  of  Little 
Rock,  196  S.  W.  262.  The  fact  that  tbe  Im- 
provement lies  partly  inside  of  the  district 
and  partly  ouUide  does  not  defeat  the  power 
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of  the  Ijeglslature  to  provide  tor  its  construe- 1 
Won  to  be  paid  for  by  assessments  on  the  j 
property  benefited  in  the  district     Mnllins  I 
V.  City  of  Uttle  Bock,  snpra;    Conway  ▼. 
Miller  County  Highway  &  Bridge  District. 
126  Ark.  325.  188  S.  W.  822.    Nor  is  it  other- 
wise where  the  improTement  extends  outside 
of  the  state  If  it  results  In  peculiar  benefits 
to  the  property  In  the  district,  and  of  that 
the  legislative  determination  is  decisive. 

The  facts  of  the  present  case  are  dlfferMit 
from  any  that  we  have  heretofore  had  before 
us  in  that  all  of  the  improvement  to  be  sit- 
uated Inside  of  the  district  is  In  the  city,  and 
none  of  It  in  the  rural  part  of  the  district, 
which  Includes  both  urban  and  rural  terri- 
tory. We  have  decided  In  numerous  cases 
that  the  constitutional  provision  concerning 
improvement  districts  in  cities  and  towns 
does  not  apply  to  a  district  formed  out  of 
territory  both  urban  and  rural,  and  we  can- 
not see  how  that  question  can  be  affected  ei- 
ther one  way  or  the  other  by  the  fact  that 
the  improvement  itself  is  situated  wholly  In 
the  urban  part  of  the  district,  or  wholly  in 
the  rural  part.  The  territory,  both  urban 
and  rural.  Is  treated  as  a  whole  In  the  for- 
mation of  the  district,  and  the  artificial 
boundaries  between  the  two  kinds  of  terri- 
tory are  entirely  disregarded.  The  case  of 
Shibley  v.  Ft.  Smith  &  Van  Buren  District, 
96  Ark.  410,  132  8.  W.  444,  involved  the  va- 
lidity of  a  district  comprising  both  urban 
uud  rural  prqperty  where  the  Improvement 
(A  bridge)  was  constructed  entirely  outside 
of  the  principal  city  in  the  district.  We  up- 
held the  validity  of  the  statute  In  that  case, 
and  it  follows  necessarily  from  that  decision 
that  it  is  unimportant  as  to  what  portion  of 
the  district  the  improvement  is  located  In. 

[6]  It  Is  also  contended  that  a  certain  spe- 
cial statute  enacted  by  the  Legislature  of  the 
state  of  Oklahoma  authorizing  the  construc- 
tion of  this  bridge  Is  void,  and  that  the  stat- 
ute of  Arkansas  creating  the  district  Is  non- 
effective for  that  reason.  We  need  not  con- 
sider the  question  of  the  constitutionality  of 
the  Oklahoma  statute  inasmuch  as  no  objec- 
tions on  the  part  of  the  state  of  Oklahoma 
is  shown.  The  authority  here  to  buUd  the 
bridge  Is  not  conditioned  on  an  additional 
grant  of  authority  by  the  state  of  Oklahoma. 
Our  statute  only  directs  or  empowers  the 
board  of  commissioners  to  obtain  from  the 
proper  authorities  In  the  state  of  Oklahoma 
permission  to  maintain  and  control  the  bridge 
and  to  receive  the  contributions  to  go  toward 
the  payment  of  the  cost.  Unless  it  be  shown 
that  the  construction  of  the  improvRmeut  has 
been  frustrated  by  the  exercise  of  lawful  au- 
thority in  another  sovereign  Jurisdiction,  the 
powers  conferred  in  our  statute  cannot  he 
defeated. 

[7]  It  is  next  insisted  that  the  act  Is  void 
because  it  fnils  to  provide  a  method  for  as- 
certaining Injury  to  private  property  as  a  re- 
sult of  the  construction  of  the  bridge.    The 


statute  contains  express  provisions  for  the 
acquisition,  by  condemnation  or  otherwise,  of 
a  right  of  way  for  the  bridge  and  its  ap- 
proaches, and  provides  for-  compensation  to 
the  owners  of  land  "taken  or  used  for  the 
bridge  or  Its  approaches."  The  Constitution 
(section  22,  art.  2).  which  forbids  the  taking 
or  injury  of  private  property  for  public  use 
without  compensation,  must,  of  course,  be 
read  into  the  statute,  and  even  if  the  lan- 
guage of  the  statute  be  Interpreted  as  not 
broad  enough  to  include  compensation  for 
damage  to  property,  the  private  owners  are 
not  deprived  of  their  rights,  and  the  statnte 
is  not  Invalid  on  that  account 

[I]  The  final  contention  relates  to  the  pro- 
ceedings under  the  statute,  and  it  appears 
that  the  commissioners  are  about  to  proceed 
in  violation  of  the  statute  by  starting  the 
bridge  300  feet  back  from  the  foot  of  Garri- 
son avenue  Instead  of  starting  it  at  the  foot 
of  Garrison  avenue,  as  provided  in  the  stat- 
ute. The  statute  authorizes  the  construction 
of  a  bridge  "across  the  Arkansas  river  at 
the  foot  of  Garrison  avenue,"  but  the  plans 
contemplate  that  the  approach  to  the  bridge 
shall  commence  at  the  next  street  300  feet 
back  from  the  foot  of  Garrison  avenue.  It 
appears  that  there  is  a  sharp  decline  on  Gar- 
rison avenue  from  Second  street  down  to  tlie 
foot  of  the  avenue  at  First  street,  and  the 
plan  for  beginning  the  bridge  at  Second 
street  was  devised  in  order  to  give  the  proj)- 
er  height  to  the  structure  over  the  river  so 
as  not  to  interfere  with  navigation.  This  is 
necessary  in  order  to  comply  with  the  act  of 
Congress  authorizing  the  construction  of  the 
bridge  of  the  navigable  stream.  Api>ellant'8 
property  is  situated  on  Garrison  avenue  be- 
tween First  and  Second  streets,  and  be  in- 
troduced testimony  tending  to  .-^how  that  his 
property  would  be  greatly  injured  because  of 
the  fact  that  the  approach  to  the  bridge  be- 
ginning at  Second  street  carries  it  up  above 
the  ground  floor  of  his  building,  nnd  thus 
Impairs  the  use  and  value  of  the  building. 
The  manifest  purpose  of  the  statute  was  to 
provide  for  the  bridge  as  a  continuation  of 
Garrison  avenue,  the  principal  highway  and 
business  street  of  the  city  of  Ft.  Smith,  and 
the  expression  "at  the  foot  of  Garrison  ave- 
nue" is  used  relatively,  not  as  an  expression 
of  detail  as  to  the  location  of  the  bridge,  but 
merely  to  Indicate  that  it  was  to  be  a  contin- 
uation of  that  street  The  reasons  given  for 
starting  the  bridge  at  Second  street  instead 
of  at  First  street,  which  marks  precisely  the 
end  of  Garrison  avenue,  apparently  Justify 
the  adoption  of  that  plan,  and  If  appellant 
sustains  injury  to  his  property  by  reason  of 
the  improvement  his  remedy  for  recovery  of 
damages  is  adequate. 

The  conclusion  is  reached  by  the  majority 
of  the  court  that  the  several  attacks  upon 
the  statute  and  the  proceedings  thereunder 
are  unfounded,  and  that  the  decree  of  the 
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chancellor  dbunissing  the  complaint  of  ap- 
pellant wag  correct. 
Afiirmed. 

WOOD  and  HABT,  JJ..  dissent 


MAYO  V.  ARKANSAS  VALLEY  TRUST  CO. 

et  al.    (No.  60.) 

(Supreme  Court  of  Arkansas.     Dec.  22,  1917. 

On  Motion  to  Modify  Opinion,  Feb.  4,  1918.) 

1.  DowEB  <&=>22— Right  of  Widow  in  De- 
ceased Husband's  Pirsonalty  —  Statdtk. 

Under  Kirby's  Dig.  |  2T09,  declaring  the 
dower  rights  of  a  widow  where  there  are  no  chfl- 
dren  or  other  descendents  of  the  decedent,  the 
widow  takes  as  her  dower  one-third  of  the  per- 
sonalty as  against  creditors,  and  one-half  as 
against  collateral  heirs,  that  is,  though  the  wid- 
ow takes  only  one-third  as  against  creditors,  she 
is  entitled  to  one-half  as  against  collateral  heirs, 
though  it  takes  all  of  the  remainder  to  pay  the 
debt*,  and,  if  more  than  a  half  of  the  estate  is 
required  to  pay  debts,  as  against  collateral  heira 
she  is  entitled  to  the  remainder,  a  rule  also 
applying  to  realty  which  constituted  a  new  ac- 
quisition of  the  decedent's. 

2.  DowEB  <®=>22— Right  of  Widow  to  Rents 
—Statute. 

Under  Kirby's  Dig.  I  2709,  a  widow,  whose 
husband  died  without  children,  is  entitled  to  one- 
third  of  the  rents  collected  by  the  executor  as 
against  creditors,  and  one-half  as  against  collat- 
eral heirs,  whether  the  rents  should  be  treated 
as  personalty  or  as  realty. 

3.  DowEB  ®=9l5  —  Subjection  of  Widow's 

SlIABE  TO  INCUMBBANCE. 

A  widow's  dower  right  in  realty  being  sub- 
ject to  the  mortgage  thereon,  if  dower  had  been 
assigned  while  the  property  was  incumbered,  the 
portion  set  aside  to  her  should  have  been  subject 
to  half  the  incumbrance. 

4.  StTBBOGATION  iS^Slfl)— CoMPEtUNO  WID- 
OW TO  DiSCHABOE  DoWEB  PkOPOBTION  OF 
INCUMBBANCE. 

A  wrongful  appropriation  of  funds  of  de- 
cedent's estate  belonging  to  creditors  or  heirs 
to  the  discharge  of  that  part  of  the  incumbrance 
on  decedent's  realty  to  which  the  widow's  dower 
share  was  subject  would  call  for  the  application 
of  the  doctrine  of  subrogation  to  compel  the 
widow  to  contribute  her  proportion  to  the  dis- 
charge of  the  incumbrance. 
6.  Estoppel  «=»90(1) — Application  of  .Rents 

TO  Discharge  of  Mobtqaoe — Consent  of 

Aix  Pasties— Effect. 
Where  an  executor  collected  rents,  and  dis- 
charged a  mortgage  on  decedent's  realty  out  of 
the  rents,  with  the  acquiescence  of  the  widow 
and  all  parties  in  interest,  using  the  rent  derived 
from  the  mortgaged  property  pro  tanto,  and  the 
balance  out  of  the  rents  of  other  realty,  it  was 
too  late  in  the  widow's  action  for  dower  for  ei- 
ther party,  the  widow  or  the  collateral  heirs, 
to  ask  for  change  of  the  rule  and  an  accounting 
of  the  funds  so  applied,  the  only  equitable  meth- 
od to  dispose  of  the  controversy  being  to  treat 
the  net  amount  after  payment  of  the  mortgage 
debts  as  the  proper  amount  for  distribution,  aud 
to  dispose  of  it  in  accordance  with  the  terms 
of  the  statute  regulating  the  widow's  dower. 
6.  DowEB  «=»2  —  Realty  Situated  in  An- 

otukb  State — Contbollino  Law  of  Such 

State. 
A  widow  can  claim  Aothing  in  Arkansas  out 
of  rents  of  her  husband's  property  in  Ohio,  un- 
der the  law  of  which  a  widow  is  not  entitled  to 
rents  out  of  realty  of  which  she  is  to  be  en- 
dowed until  after  a  petition  for  assignment  of 


dower  has  been  filed  in  'the  oonrt  of  proper  ju- 
risdiction. 

7.  Doweb  €cs>22— Rights  of  Widow  in  Peb- 
SONAL  Estate  of  Husband— Time  fob  Fix- 
ing Amount. 
The  rights  of  the  widow  in  the  personal  es- 
tate of  her  husband  are  fixed  by  the  amount  of 
the  property  as  it  stands  at  his  death. 
S.  EXECUTOBS  AND   Administbatobs  $=993(1) 

— Opebation  of  Decedent's  Business— Ac- 
counting fob  Pboftt. 
In  the  absence  of  authority  for  a  personal 
representative  to  operate  decedent's  business,  he 
does  so  at  his  peril,  but,  a  profit  having  been 
derived,  he  must  account  for  it. 

9.  Doweb  ®=>22 — Rights  of  Widow  in  Hus- 
band's Pebsonalty  —  JPbofit  of  Business 
Cabbied  on  by  Executor. 

Where  an  executor  operated  decedent's  busl- 
ne-ss  without  authority,  and  derived  a  profit,  the 
widow  is  entitled  to  her  proportion,  because  the 
earned  profit  ia  treated  as  a  portion  of  the  estate 
as  it  existed  at  the  time  of  decedent's  death. 

On  Motion  to  Modify  Opinion.  . 

10.  Doweb  «=»90(1)— Realty  and  Pebsonal- 
ty— Sepabate  Admeasurement. 

Under  the  statute,  a  widow's  dower  is  di- 
vided into  two  classes  for  the  purpose  of  esti- 
mating dower,  real  and  personal,  and  the  dower 
is  to  be  set  aside  in  each  class  separately,  and 
no  deficiency  in  one  can  be  made  up  from  the 
other. 

Smith,  J.,  dissenting. 

Appeal  from  Sebastian  Chancery  Court; 
W.  A.  Falconer,  Chancellor. 

Action  for  dower  by  Sallie  E.  Mayo  against 
the  Arkansas  Valley  Trust  Company  and 
others.  From  the  decree,  plaintiff  appeals. 
Decree  reversed,  and  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the  opin- 
ion. 

Hill,  Fitzhugh  &  Brizzolara,  of  Ft.  Smith, 
for  appellant.  Read  &  Mc'Donough,  of  Ft. 
Smith,  and  C.  A.  Reid,  of  Washington  C.  H., 
Ohio,  for  appellees. 

McCULLOCH,  C.  J.  Dave  Mayo,  a  citi- 
zen of  the  state  of  Arkansas,  and  a  resident 
of  the  city  of  Ft.  Smith,  died  in  the  year 
1908,  leaving  a  large  estate  consisting  of  per- 
sonal property  and  real  estate  In  Ft.  Smith. 
He  left  a  widow,  Sallie  E  Mayo,  the  plain- 
tiff in  this  case,  and  certain  collateral  heirs, 
but  no  children  or  other  descendants.  He 
executed  bis  last  will  and  testament,  in 
which  the  Arkansas  Valley  Trust  Company, 
one  of  the  defendants,  is  named  as  executor, 
and  after  the  will  was  probated  said  defend- 
ant qualified  as  executor  aud  took  charge  of 
all  of  the  property  of  the  estate,  both  real 
and  personal,  in  this  state  and  has  managed 
said  property  since  that  date,  receiving  all 
the  personal  property  and  collecting  the  rent 
of  the  realty  without  objections  from  either 
the  heirs  or  the  widow.  Within  apt  time  after 
the  will  was  probated  the  widow  renounced 
any  claim  thereunder  and  elected  to  take  her 
dower,  and  she  instituted  the  present  action 
in  the  chancery  court  of  Sebastian  county 
against  the  executor  and  heirs  to  have  her 


^s>For  othar  eaaas  see  lame  topic  and  KS7-NUMBER  In  aU  K«y-Numtier«d  Digests  and  Indaz«k 


Digitized  by 


Google 


506 


200  SOUTHWESTERN  BEPORTBR 


(Ark. 


dower  ascertained  and  set  apart  to  her.  The 
personal  estate  of  said  decedent,  exclusive 
of  the  minimum  allowance  of  dower  under 
the  statute,  was  more  than  sufficient  to  pay 
the  debts  of  the  estate,  and  payments  on 
dower  were  made  to  the  widow  from  time  to 
time  without  the  ascertainment  or  adjudica- 
tion of  the  extent  of  her  rights.  There  is  a 
controversy  now  as  to  the  extent  of  the  wid- 
ow's rights,  and  this  appeal  involves  the  so- 
lution of  those  questions. 

We  find  It  unnecessary  to  state  all  the  de- 
tails of  the  controversy,  for  the  reason  tliat 
we  have  reached  the  conclusion  that  the  chan- 
cellor erred  in  his  construction  of  the  statute 
of  this  state  with  reference  to  the  dower 
rights  of  the  widow,  and  the  decree  must  he 
reversed.  There  is  little,  if  any,  controversy 
concerning  the  facts,  and  a  statement  now 
of  the  law  applicable  to  the  case  will  enable 
the  chancellor  to  readily  apply  the  facts 
when  the  case  is  remanded  for  further  pro- 
ceedings. 

[1]  The  principal  controversy  turns  upon 
the  construction  of  the  following  statute  de- 
claring the  dower  rights  of  a  widow  where 
there  are  no  children  or  other  descendants 
of  the  decedent: 

"If  a  husband  die,  leaving  a  widow  and  no 
children,  such  widow  shall  be  endowed  in  fee 
simple  of  one-half  of  the  real  estate  of  which 
•och  husband  died  seised,  where  said  estate  is 
a  new  acquisition  and  not  an  ancestral  estate; 
and  one-half  of  the  personal  estate,  absolutely 
and  in  her  own  right,  as  against  collateral  heirs, 
bnt,  as  against  creditors,  she  shall  be  endowed 
with  one-third  of  the  real  estate  in  fee  simple  if 
a  new  acquisition  and  not  ancestral,  and  of  one- 
third  of  the  personal  property  absolutely.  Pro- 
vided, if  the  real  estate  of  the  husband  be  an 
ancestral  estate  she  shall  be  endowed  in  a  life 
estate  of  one-half  of  said  estate  as  against  col- 
lateral heirs,  and  one-third  as  against  credi- 
tors."   Kirby's  Digest,  {  2709. 

The  real  estate  owned  by  Dave  Mayo  con- 
stituted a  new  acquisition,  and  this  fact 
brings  the  case  within  the  operation  of  the 
statute  just  quoted.  One-half  of  the  personal 
property  was  Insufficient  to  pay  the  debts, 
but  it  did  not  require  two-thirds  of  the  per- 
sonalty for  that  purpose.  It  is  conceded  that 
that  the  widow  is  entitled  to  one-third  of 
the  estate,  both  real  and  personal,  regardless 
of  the  amount  of  the  debts,  but  the  contro- 
versy arises  over  the  proper  rule  of  division 
where,  as  in  this  case,  more  than  one-half, 
but  less  than  two-thirds  of  the  personal  es- 
tate is  required  for  the  payment  of  the  debts. 
The  defendiants  contend  and  the  learned 
chancellor  held  that  under  Jthose  circum- 
stances, the  wi^ow  being  entitled  to  one- 
third  in  any  event,  the  balance  of  the  per- 
sonalty after  paying  the  debts  should  be 
equally  divided  between  the  widow  and  the 
collateral  heirs.  That  is  not  a  correct  In- 
terpretation of  the  statute,!  which  means 
that  the  widow,  where  there  are  no  children, 
takes  as  her  dower  one-third  of  the  personal- 
ty as  against  creditors  and  one-half  as  against 
collateral   b^s.      It    means    that,    though 


the  widow  can  take  only  one-third  as  against 
creditors,  she  is  entitled  to .  one-half  as 
against  collateral  heirs  even  though  it  takes 
all  of  the  remainder  to  pay  the  debts,  and 
that  if  more  than  one-half  of  the  estate  is 
required  to  pay  the  debts,  she  is,  as  against 
collateral  heirs,  entitled  to  the  ronalnder. 
There  is,  we  think,  no  reason  for  construing 
the  statute  to  mean  that  where  more  than  one- 
half  of  the  estate  is  required  to  pay  the 
debts,  the  surplus  over  the  one-third  which 
the  widow  is  entitled  to  as  against  credi- 
tors should  be  divided  between  her  and  the 
collateral  heirs.  The  collateral  heirs  get 
nothing  under  the  statute  unless  the  one- 
half  of  the  estate  is  more  than  sufficient  to 
pay  the  debts,  and  then  they  get  what  is  left 
out  of  that  one-half  after  the  payment  of 
the  debts,  but  in  no  event  can  their  rl^ts 
encroach  upon  the  rights  of  the  widow  who 
is  given  a  preferential  right  to  one-half  of 
the  estate  as  against  collateral  heirs.  The 
same  rule  applies  as  to  realty  which  constitut- 
ed a  new  acquisition  of  the  decedent,  but  we 
are  only  discussing  the  question  of  the  rights 
in  the  personalty,  inasmuch  as  it  is  conceded 
that  the  real  estate  is  not  needed  for  the 
payment  of  the  debts. 

Counsel  for  defendants  argue  the  injustice 
of  this  interpretation  of  the  statute,  but 
with  that  we  have  nothing  to  do.  It  may  be 
atated,  however,  in  reply  to  that  suggestion 
that  it  has  t>een  the  plain  x)ollcy  of  the  laws 
of  this  state  to  favor  the  widow  as  against 
collateral  heirs,  and  that  policy  is  made  man- 
ifest in  the  plain  letter  of  the  statute  now 
under  consideration.  It  was  doubtless 
thought  by  the  lawmakers  that  the  moral 
claims  of  collateral  heirs  upon  the  estate 
of  a  decedent  were  so  remote  that  they  ought 
not  to  participate  in  the  estate,  unless  some- 
thing is  left  after  the  widow  is  given  one- 
half  and  the  debts  of  the  decedent  paid  out 
of  the  other  one-half.  It  is  not  within  the 
province  of  the  court  to  find  fault  with  the  pol- 
icy of  the  lawmakers,  even  if  different  views 
concerning  that  policy  should  be  entertained. 
The  conclusion  lis  reached,  therefore,  by  a 
majority  of  this  court  that  the  chancellor 
erred  in  confining  the  rights  of  the  widow 
to  one-half  of  the  surplus  personal  estate 
In  excess  of  one-third  after  payment  of 
debts. 

[J]  There  Is  a  further  controversy  between 
the  parties  concerning  the  disposition  of  the 
rents  collected  by  the  executor  of  the  real 
estate  owned'  by  the  decedent.  It  appears 
from  the  record  that  without  objections  from 
either  the  heirs  or  the  widow — in  fact  it  was 
with  the  acquiescence  of  them  all — the  ex- 
ecutor took  charge  of  the  real  estate,  though 
not  needed  for  payment  of  the  debts,  and 
rented  the  property  and  collected  the  rents 
from  the  time  of  the  decedent's  death  up 
to  January  1,  1916.  The  executor  received 
gross  rents  aggregating  $13,775.44,  and  paid 
out    for    taxeai    repairs,    insurance,    etc 
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$3,904.15,  leaTiag  a  n«t  sum  of  flO,411-29. 
lie  property  consisted  of  a  lot  referred  to 
as  the  "beer  depot"  and  two  storehouses  on 
Garrison  avenue.  The  amonnt  of  the  rents 
of  the  beet  depot  vas  $2,830  gross.  There 
was  a  mortgage  on  the  beer  depot  executed 
by  the  decedent  to  the  Pabst  Brewing  Com- 
pany to  secure  a  debt  which,  with  accumu- 
lated interest,  amounted  to  $4,936.00,  and 
the  executor  paid  the  mortgage  out  of  the 
rents  collected. 

[S]  The    question    is    earnestly    debated 
whether  the  rents  from  the  realty  should  be 
treated  as  personalty  or  as  a  part  of  the 
real  estate,  but  in  view  of  the  fact  that  the 
widow's  rights  are  not  alfected  by  the  de- 
termination of  tliat  question,  she  being  given 
the  same  pr<q>ortion  under  our  statute  wheth- 
er the  rent  be  treated  as  personalty  or  as 
a  part  of  the  realty,  it  is  immaterial  to  de- 
cide that  questiou.    This  court  decided  In 
Stun  V.  Graham,  60  Axk.  461,  31  S.  W.  46, 
tliat  rents  accruing  after  the  death  of  the 
owner  from  a  lease  for  a  term  of  years  ex- 
ecuted   by   the  owner  is  personal  property 
whldi  goea  to  the  representative  of  the  de- 
cedent, but  the  converse  of  that  proposition 
that  rents  accruing  after  the  death  of  the  own- 
er not  arising  from  a  lease  executed  by  him 
constitutes  accumulations  from  the  real  es- 
tate, as  contended  by  counsel  for  defendants, 
and  should  be  treated  as  real  estate.     We 
do  not  deem  it  necessary  to  settle  that  con- 
trover^,  for,  as  before  stated,  the  rights 
of  the  widow  are  not  affected  by  It.     She 
ia  In  any  event  entitled  to  her  proportionate 
IMirt  of  the  rents  whether  they  be  treated 
as  part  of  the  personalty  or  as  accumula- 
tions from  the  realty.    The  statute  (Klrby's 
Digest,  i  77)  provides  that  until  the  widow's 
dower  be  apportioned,  she  shall  be  paid  her 
proportion  of  the  rents  of  the  realty,  and 
her  rights  under  that  section  have  been  fully 
recognized  In  decisions  of  this  court    Men- 
ifee V.  Mienlfee,  8  Ark.  9;  Trimble  v.  James, 
Adm'r,  40  Ark.  S98.    Her  proportionate  part 
of  the  rents  under  Klrby's  Digest,  |  2709, 
as  hereinbefore  interpreted,  is  one-third  as 
against  creditors   and   one-ludf   as   against 
ctdlateral  heirs.    The  widow's  dower  right 
in  the  real  estate  was  subject  to  the  mortgage 
thereon,  and  if  the  dower  had  been  assigned 
while  the  property  was  thus  Incumbered,  the 
postlon  set  aside  to  her  should  have  been 
subject  to  one-half  of  the  Incumbrance.   Hew- 
itt T.  Cox,  65  Ark.  225,  15  8.  W.  1026,  17  S. 
W.  873;    Salinger  v.  Black,  68  Ark.  449,  60 
S.  W.  229 ;   Grosser  v.  Grosser,  121  Ark.  64, 
180  S.  W.  387;   Less  v.  Less,  199  S.  W,  85. 
[4]  A  wrongful  appn^riatlon  of  funds  of 
the  estate  belonging  to  the  creditors  or  heirs, 
to  the  discharge  of  that  part  of  the  incum- 
brance to  wlilch  the  widow's  dower  was  sub- 
ject, would  call  for  the  application  of  the 
doctrine  of  subrogation  so  as  to  compel  the 
Widow  to  contribute  her  proportion  to  the 


discharge  of  the  Incumbrance.  SaUnger  v. 
Black,  supra. 

[6]  It  appears,  however,  that  the  execu- 
tor collected  the  rents  and  discharged  the 
mortgage  out  of  the  same  with  the  acquies- 
cence of  all  of  the  parties  in  interest,  using 
the  rent  derived  from  the  mortgaged  prop- 
erty prft  tanto  and  the  balance  out  of  the 
rents  of  other  real  estate.  Tills  having  been 
done  with  the  consent  of  the  parties,  it  is 
too  late  now  for  either  to  ask  for  a  change 
of  the  rule  and  an  accounting  of  the  funds 
so  applied.  The  only  fair  and  equitable 
method  to  dispose  of  this  feature  of  the  con- 
troversy Is  to  treat  the  net  amount  of  the 
rents  after  pajrment  of  the  mortgage  debts 
as  the  proper  amount  for  distribution  and  to 
dispose  of  it  in  accordance  with  the  terms  of 
the  statute  r^;ulating  the  widow's  dower. 

[•]  Mayo  owned  a  small  piece  of  real  es- 
tate situated  in  the  state  of  Ohio,  which  was 
formerly  ids  home  when  he  lived  in  that 
state.  Its  value  is  shown  to  be  about  $1,000. 
with  rental  value  of  $6.50  per  month.  Since 
the  death  of  Mayo  the  property  has  been  oc- 
cupied by  one  of  the  collateral  heirs.  Of 
course,  it  is  conceded  that  the  widow's  dower 
in  land  situated  in  the  state  of  Ohio  is  fixed 
by  the  laws  of  that  state,  but  it  is  contended 
by  counsel  for  the  widow  that  the  rent  which 
has  accrued  since  the  death  of  the  testator 
should  be  treated  as  part  of  the  personal 
estate  which  is  subject  to  distribution  here 
at  the  domicile  of  the  testator.  It  is  shown 
under  the  laws  of  the  state  of  Ohio  that  a 
widow  is  not  entitled  to  rents  out  of  real  es- 
tate of  which  she  is  to  be  endowed  until  aft- 
er a  petition  for  assignment  of  dower  has 
been  filed  in  the  court  of  proper  Jurisdiction. 
Fast  V.  Umbaugh,  22  Ohio  Clr.  Ct  R.  409. 
It  results  from  that  state  of  the  law  that  the 
widow  can  dalm  nothing  here  out  of  the 
rents  of  the  property  in  Ohia  Any  other 
remedy  she  may  luive  for  assignment  of  her 
dower  in  the  Ohio  real  estate  must  be  pur- 
sued there,  and  must  be  controlled  by  the 
laws  of  that  state 

[7-1]  There  is  another  item  in  the  report  of 
the  executor  wliich  forms  a  part  of  the  con- 
troversy in  this  case.  It  is  the  item  <rf 
$673.56  shown  to  be  the  profits  resulting  from 
the  operation  of  the  business  of  the  decedent 
by  the  executor.  The  statonent  in  the  report 
of  the  executor  is  ambiguous,  in  that  the 
Item  is  referred  to  as  gross  profits,  but  the 
executor  charges  itself  with  the  full  amount, 
whidi  is  tantamount  to  treating  it  as  the  net 
profits  of  the  business.  The  rights  of  the  wid- 
ow in  the  personal  estate  of  the  deceased 
husband  are  fixed  by  the  amount  of  the  prop- 
erty as  it  stands  at  the  date  of  the  death 
of  the  husband,  but  there  was  no  authority 
for  the  personal  representative  to  operate  the 
business,  and  he  did  so  at  his  peril.  How- 
ever, when  a  profit  is  derived,  the  trustee 
must  account  for  it,  and  the  widow  is  enti- 
tled to  her  proportion  for  the  reason  that  the 
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earned  profit  la  treated  as  a  portion  of  the 
estate  as  it  existed  at  tbe  time  of  tbe  death 
of  the  testator.  The  widow  is  entitled  to  her 
proportionate  part  of  that  Item,  treating  It  as 
personal  property  belonging  to  the  estate. 

It  is  bellered  that  this  discussion  is  suffi- 
cient to  enable  the  chancellor  to  allot  the 
dower  of  the  widow  without  further  contro- 
versy as  to  her  rights.  The  decree  is  there- 
fore reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this 
opinion. 

SMITH,  J.,  dissents. 

On  Motion  to  Modify  Opinion. 

McCUUX)CH,  C.  J.  Learned  counsel  for 
defendants  contend  that  the  conclusions  of 
law  announced  in  the  original  opinion  were 
based  on  a  misconception  of  the  facts  con- 
cerning the  quantity  of  the  property  of  the 
estate  necessary  to  pay  the  debts,  and  of  the 
rulings  of  the  chancellor  as  to  the  law  ap- 
plicable thereto,  and  they  express  the  fear 
that  If  the  opinion  stands  as  written  it  will 
lead  to  the  conclusion  that  we  mean  to  hold 
that  the  shortage  In  the  widow's  allowance 
of  dower  out  of  the  personalty  should  be 
made  up  from  the  realty. 

[lA]  We  do  not  think  that  the  opinion  can 
be  so  construed,  even  If  It  be  found  tbat  the 
facts  are  not  as  assumed,  but  to  allay  the 
fears  of  counsel,  we  say  tbat  the  chancellor 
was  correct  In  holding  that  under  the  stat- 
ute the  widow's  dower  "Is  divide<l  into  two 
classes  for  the  purpose  of  estimating  dower, 
real  and  personal,"  and  that  the  dower  "U' 
to  be  set  apart  In  each  class  separately,  and 
no  deficiency  in  one  class  can  be  made  up 
from  the  other." 

Answering  the  further  inquiry  of  counsel, 
we  say  that  In  case  that  two-thirds  of  the 
personal  property  Is  insufficient  to  pay  the 
debts,  the  same  rule  of  apportionment  of  the 
rents  applies  as  that  stated  in  the  opinion 
with  reference  to  the  personalty,  except  as  to 
the  deduction  of  the  amount  used  In  dis- 
charge of  the  mortgage,  which  constituted  an 
incumbrance  on  the  real  estate;  that  Is  to 
say,  the  widow  Is  entitled  to  one-third  of  the 
rents  as  against  creditors,  and  one-half  as 
against  collateral  heirs.  What  we  meant  to 
hold  concerning  the  widow's  share  of  the 
rents  Is  that  she  would  not  have  been  enti- 
tled to  dower  out  of  the  mortgaged  property 
free  of  the  Incumbrance,  if  the  Incumbrance 
had  not  been  discharged  by  the  executor  out 
of  the  rents,  and  that  the  rents  used  In  dis- 
charge of  the  Incumbrance  should,  under  the 
facts  of  this  case  as  decided  In  the  original 
opinion,  be  deducted  from  the  gross  amount, 
and  dower  assigned  oat  of  the  balance — one- 
third  as  against  creditors  and  one-half  as 
against  heirs. 

SMITH,  J.  (dissenting).  In  my  opinion  the 
court  below  properly  construed  the  section  of 


the  Digest  quoted  in  Gte  majority  opinion. 
Section  2709,  Kirby's  Digest.  This  construc- 
tion was  substantially  that  tbe  widow  shall 
receive  one-third  of  the  personal  property, 
and  one-third  of  tbe  real  estate,  and  tbe 
creditors  two-thirds  until  all  debts  are  paid, 
and  whatever  of  said  personal  or  real  prop- 
erty remains  after  payment  of  debts  and 
dower  In  this  manner  shall  belong,  one-balf 
to  the  widow  and  one-half  to  the  collateral 
heirs.  The  section  of  the  statute  under  re- 
view Is  a  dower  statute.  The  court  said  oC 
It  in  the  case  of  McGuire  v.  Cook,  98  Ark. 
118,  135  S.  W.  840,  Ann.  Cas.  1912D,  776: 

"The  interest  which  the  widow  possesses  in 
the  lands  of  her  deceased  husband  fg  known  as 
dower.  *  *  *  By  this  enactment  we  do  not 
think  the  Legislature  intended  to  create  in  the 
widow  an  estate  in  her  deceased  husband's  lands 
different  in  any  essential  from  the  estate  of  dow- 
er know  at  the  common  law,  except  as  therein 
expressly  provided." 

And,  In  the  case  of  Jameson  ▼.  Davis, 
124  Ark.  402,  187  S.  W.  315,  the  court  said  of 
this  same  section : 

"While  the  statute'  enlarges  the  quantity  and 
extends  the  duration  of  the  estate,  it  in  no 
manner  changes  the  character  of  the  estate  nor 
the  method  by  which  It  is  set  apart  or  allotted 
to  the  widow." 

By  the  common  law  there  was  no  dower  In 
the  personal  estate.  Dower  in  the  personalty 
was  given  In  this  state  by  tbe  statute  on  the 
subject  approved  February  28,  1838  (Rev.  St. 
1838,  c.  52).  Section  21  of  this  act  read  as 
follows : 

"If  a  husband  die  leaving  a  widow  and  no 
children,  such  widow  shall  be  endowed  of  one- 
half  of  the  real  estate,  and  also  one-half  of  the 
slaves  of  which  such  husband  died  seised,  and 
one-half  of  the  personal  estate,  absolutely  and 
in  her  own  right." 

This  statute  was  construed  by  this  court  in 
the  case  of  Brown  v.  Collins,  14  Ark.  421, 
where  the  court  sald:^ 

"The  question  presented  is  whether  or  not, 
under  the  provision  of  the  twenty-first  section 
of  our  statute  of  dower  (Dig.  c.  59,  p.  448),  when 
the  husband  dies,  leaving  a  widow  and  no  chil- 
dren, she  takes  one-half  of  the  real  estate,  and 
one-half  of  the  slaves  of  which  he  died  seised, 
absolutely  and  in  her  own  right,  or  only  a  dower 
estate  in  them,  for  the  full  term  of  her  natural 
life;  and  we  think  it  perfectly  clear,  when  this 
section  is  considered  in  connection  with  the 
other  provisions  of  the  dower  law,  that  she 
takes  only  a  dower  interest  and  estate  for  life. 
It  is  manifest  that  if  she  takes  the  slaves,  ab- 
solutely' and  in  her  own  right,  she  takes  the  real 
estate  in  the  same  way,  and  this  would  be  in 
conflict  with  the  policy  of  our  statute  of  de- 
scents, of  preserving  the  inheritance  in  the  blood 
of  the  first  purchaser,  subject  to  dower  in  the 
common-law  sense  of  that  term ;  as  to  the  dura- 
tion of  the  estate.  It  is  only  when  there  are  no 
kindred,  either  paternal  or  maternal,  capable  of 
inheriting,  and  next  before  it  escheats,  that  real 
estate  descends  from  the  husband  to  the  wife, 
or  vice  versa  (Dig.  c  56,  j  7).  *It  would  be 
easy  to  show,  by  enlarging  upon  this  view  of  the 
subject,  that  if  the  widow  could  take  one-half 
of  the  land  absolutely,  and  not  a  dower  estate 
in  it  for  life  only,  the  Legislature  had  really 
achieved  much  less  than  half  they  evidently  de- 
signed by  the  system  of  descents  they  set  on 
foot" 
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This  opinion  was  delivered  at  tbe  January  | 
term,  1854,  of  the  court,  and  no  change  was 
made  in  this  section  except  by  the  digester 
to  conform  it  to  the  Thirteenth  Amendment 
to  the  federal  Constitution,  abolishing  sla- 
very, until  the  passage  of  the  act  of  Marcb 
24,  1S91,  which  became,  and  is,  section  2709 
of  Kirby's  Digest 

In  determining  the  meaning  of  this  section, 
it  is  l?roper  and  necessary  to  consider  the 
state  of  the  law  at  the  time  of  its  enactment. 
In  the  case  of  Brown  t.  CoUins,  supra,  tbe 
court  held  that: 

"The  term  'dower'  has  a  common-law  meaning, 
importing  an  estate  for  life,  not  to  be  controlled 
without  a  contrary  intention  clearly  manUested 
by  tbe  statute." 

This  court  said  of  this  statute  in  the  case 
of  Arbaugh  v.  West,  127  Ark.  105,  192  S.  W. 
171,  that: 

"The  purpose  of  the  statute  was  to  enlarge  the 
widow's  dower  by  the  substitution  of  a  fee- 
simple  estate  for  an  estate  for  life." 

But  in  doing  so  the  Legislature  also  mani- 
fested its  purpose  and  intention  to  take  care 
of  the  interest  of  creditors  and  collateral 
heirs.  This  fee-simple  estate  was  glren  only 
when  tlje  estate  was  a  new  acquisition,  evi- 
dently upon  the  theory  that  the  wife  had  con- 
tributed to  the  accumulation  of  an  estate  ct 
that  diaracter;  but  the  rights  of  creditors 
remained  unchanged  against  estates  even  of 
that  character;  and,  it  appears  to  me  that 
a  consideration  of  the  law  of  dower,  and  of 
our  legislation  on  the  subject,  as  well  as  the 
language  of  the  section  quoted,  make  it  cer- 
tain that  the  collateral  heirs  were  not  wholly 
left  out  of  the  legislative  consideration,  ex- 
cept in  certain  conditions.  The  construction 
of  this  statute  given  by  the  majority  makes 
it  mean  that  the  widow  shall  have,  in  all  cas- 
es where  the  indebtedness  Is  not  greater  than 
one-half  tbe  value  of  tbe  entire  estate,  a  full 
one-balf  as  dower,  and  that  only  In  cases 
where  tbe  indebtedness  is  less  than  one-half 
of  the  value  of  the  entire  estate  shall  the  col- 
lateral heirs  receive  any  jwrtion  thereof.  An 
Illustration  is  given  in  tbe  brief  which  shows 
tbe  injustice  of  this  construction.  A.  dies 
leaving  an  estate  worth  $50,000,  and  no  debts. 
His  wife  takes  $25,000;  and  his  collateral 
heirs  take  $29,000.  B.  dies  leaving  an  estate 
worth  $100,000,  and  leaves  $50,000  in  debts: 
B.'s  widow  takes  the  entire  net  value  of  this 
estate,  or  $50,000,  and  the  creditors  take  the 
other  $50,000,  and  the  collateral  heirs  take 
nothing.  Both  estates  have  tbe  same  net 
value,  and  the  widow.  In  one  case,  takes  one- 
half  of  this  net  value,  and  in  tbe  other  case 
the  entire  net  value.  If  A.  before  his  death 
should  buy  $50,000  worth  of  property,  and 
should  owe  the  entire  purchase  price  at  his 
death,  tbe  transaction  would  result  in  giving 
his  widow  tbe  entire  net  value  of  bis  estate. 


I  think  tbe  Legislature  intended  no  rach  re- 
sult 

I  think  it  less  likely  that  this  result  would 
have  been  reached  had  the  distribution  of 
this  estate  been  viewed  prospectively,  instead 
of  retrospectively.  As  a  matter  of  fact,  the 
widow,  creditors,  and  collateral  beirs  stood 
by  for  a  long  number  pf  years,  and  wisely  so, 
while  an  efficient  administrator  was  collect- 
ing enough  rents  to  pay  the  debts,  and  pre- 
serve the  real  estate  for  the  distributees. 
But  not  many  estates  are  so  administered,  or 
can  be.  The  statute  contemplates  an  early 
closing  of  tbe  administration,  and  to  that  end 
has  reduced  to  one  year  the  time  within 
which  claims  may  be  probated  against  the  es- 
tate after  letters  of  administration  have  been 
issued.  Act  of  May  28,  1907  (Acts  1907,  p. 
1170). 

To  correctly  interpret  this  statute  we  must 
view  it  prospectively.  We  must  have  the  per- 
spective of  tbe  administrator  who  has  just 
entered  upon  the  discharge  of  his  duties. 
This  administrator  would  have  had  In  view 
that  the  widow  has  certain  specific  statutory 
allowances.  He  would  also  have  it  in  view 
that  she  took  dower  in  specific  property,  both 
real  and  personal.  Johnson  v.  Johnson,  92 
Ark.  292,  122  S.  W.  656;  Ex  parte  Grooms, 
102  Ark.  322,  143  S.  W.  1063.  That  this  dow- 
er right  vests  in  the  widow  immediately  on 
the  death  of  her  husband,  and  descends  to 
her  heirs.  Barton  v.  Wilson,  116  Ark.  400, 
172  S.  W.  1032.  And  that  no  adjudication  of 
a  court  is  necessary  to  give  her  this  right. 
Kendall  V.  Crenshaw,  116  Ark.  427, 173  S.  W. 
393 ;  Barton  v.  Wilson,  supra.  And  while,  as 
said  in  Arbaugh  v.  West,  supra,  the  widow 
does  not  take  any  property  In  severalty  until 
it  is  assigned,  still  the  estate  itself  vests  In 
her  Immediately  upon  the  husband's  death. 

It  was  not  intended  that  the  dower  of  the 
widow  should  be  made  to  depend  upon  the 
solvency  or  Insolvency  of  the  estate.  That 
fact  may  not  be  determined  until  the  admin- 
istration Is  completely  closed.  Her  share  de- 
pends upon  the  existence  of  debts,  and  the 
amount  of  them,  whether  the  estate  be  sol- 
vent or  insolvent.  She  has  a  third  in  any 
event,  but  the  creditors,  few  or  many,  large 
or  small,  have  the  right  to  say  that,  where 
the  widow  Is  paid  one  dollar,  they  shall  be 
paid  two,  and  that  this  process  shall  continue 
until  all  the  debts  are  paid;  and  then,  if 
any  balance  remains,  that  sum  is  divided 
equally  between  the  widow  and  the  collateral 
heirs.  These  heirs  get  nothing  until  tbe 
debts  are  paid ;  but,  when  they  are  paid,  and 
In  the  manner  in  which  I  think  the  statute 
provides  that  they  shall  be  paid,  they  are  en- 
titled to  one-half  of  the  sum  then  remaining. 
The  court  below  so  construed  the  statute,  and 
I  think  tbe  decree  in  that  respect  should  be 
affirmed.  I,  therefore,  dissent  from  tbe  opin- 
ion of  the  majority. 
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•     GAMBUBJ  V.  VANDERBILT  UNIVEB- 
SITT  et  al. 

(Supreme  Court  of  Tennessee.     Feb.  9,  1918.) 

1.  Charities  «=45(2)— Liabilitt  fob  NEati- 
GENCE— Negligence  in  Operation  of  Ele- 
vator IN  Income-Pboducinq  Office  Build- 
ing. 

To  the  extent  of  income  derived  from  its 
office  building,  operated  largely  for  profit  and 
separately  from  the  rest  of  its  educational  plant, 
thongh  occupied  in  part  by  its  law  scbool  and 
library,  Vanderbilt  University  was  liable  to  the 
widow  of  a  lawyer,  tenant  in  the  building,  for 
his  death  in  an  elevator  accident  due  to  negli- 
gence, though  the  university  was  a  charity,  and 
the  general  rule  is  that  charitable  trust  funds 
ar«  not  to  be  depleted  by  subjection  to  liability 
for  negligence. 

2.  Charities  <S=46  —  Liabilitt  of  Agents 
for  Negligence  to  Third  Person — "Mis- 
feasance." 

The  executive  committee  of  Vanderbilt  Uni- 
versity, its  intermediate  agents,  charged  with 
the  supervision  and  operation  of  its  office  build- 
ing, indnding  the  passenger  elevator,  were  liable 
to  the  widow  of  a  tenant  in  the  building  killed  in 
an  elevator  accident,  the  committee  having  per- 
mitted the  use  of  the  elevator  in  a  defective  con- 
dition with  knowledge,  since,  when  an  agent 
undertakes  the  performance  of  his  agency,  he  is 
liable  to  third  persons  for  negligence  therein, 
that  is,  for  nonfeasance  an  agent  is  responsible 
to  bis  principal  only,  but  for  misfeasance  may 
be  responsible  to  third  persons;  "misfeasance" 
being  a  failure  to  use,  m  the  performance  of  a 
duty  owing  to  an  individual,  that  degree  of  care, 
skill,  and  diligence  whic^  the  circumstances  rea- 
sonably demand. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  EHrst  and  Second  Series,  Misfea- 
sance.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Mary  A.  Gamble  against  Vander- 
bilt University  and  others.  Demurrer  to  the 
declaration  was  sustained  in  the  trial  court 
and  on  appeal  in  the  Court  of  Civil  Appeals, 
and  plaintiff  brings  certiorari  Judgment  of 
the  Court  of  Civil  Appeals  ordered  reversed 
in  part  and  afDrmed  in  part,  and  cause  re- 
manded to  the  Circuit  Court  for  further  pro- 
ceedings. 

Pitts  &  McConnico  and  A.  F.  Whitman,  all  of 
Nashville,  for  Gamble.  Chas.  C.  Trabue  and 
Jordan  Stokes,  Sr.,  both  of  Nashville  (Douglas 
&  Norvell,  of  Nashville,  on  the  briefs),  for  Uni- 
versity. 

NEIL,  C.  J.  This  was  an  action  brought 
in  the  circuit  court  of  Davidson  county 
against  Vanderbilt  University  and  its  execu- 
tive committee  to  recover  damages  for  in- 
juries inflicted  upon  the  plaintiff's  intestate 
by  the  falling  of  an  elevator  in  an  office 
building  owned  and  operated  by  the  uni- 
versity. 

The  first  count  of  the  declaration  con- 
tains all  of  the  matters  necessary  to  be  con- 
sidered in  connection  with  the  demurrer  on 
which  the  questions  for  decision  arise. 

This  count  contains  the  following  aver- 
ments: 

"(1)  That  defendant  Vanderbilt  University  is 
a  corporation  created  and  organized  under  the 


laws  of  Tennessee  and  having  its  aitaa  at  Nash- 
ville, in  said  state,  and  is  engaged,  and  has  beea 
for  many  years,  among  other  things,  in  the 
renting  and  operation  of  a  large  building  for 
office  purposes,  owned  by  said  defendant  and  sit- 
uated at  Nob.  311  and  313  Footth  Avenue 
North,  formerly  Cherry  street,  in  the  heart  of 
the  business  district  of  said  city  of  Nashville  and 
remote  from  and  wholly  separate  and  distinct 
from  its  university  buildings  and  grounds,  wluch 
are  situated  in  the  suburbs  of  said  city. 

"(2)  That  said  building  consists  of  five  stories, 
besides  a  basement,  ana  contains  numerous  of- 
fices which  are  and  have  been  for  many  years 
rented  out  annuallv  to  business  and  professional 
persons,  firms,  and  corporations  wliolly  discon- 
nected with  said  Vanderbilt  University  or  its 
educational  work,  in  like  manner  in  all  respects 
as  other  office  quarters  are  owned  and  rented 
out  to  tenants  by  other  property  owners  of  said 
city,  and  from  whom  are  collected  monthly  rent- 
als by  said  defendant  in  like  manner  in  all  re- 
spects as  such  rentals  are  collected  by  other 
landlords  from  their  tenants  in  said  city. 

"(3)  That  said  defendant  owns,  maintains, 
and  operates  in  said  building,  and  has  done  so 
for  many  years,  an  elevator  for  the  use  of  its 
tenants  therein,  in  like  manner  in  all  respects  as 
elevators  are  owned,  maintained,  and  operated 
b^  other  owners  in  other  office  buildings  in  said 
aty. 

"(4)  That  only  a  small  part  of  said  building 
is  and  has  been  at  any  time  used  by  said  de- 
fendant for  its  law  department,  and  for  its  law 
library  for  the  use  of  its  law  students,  and  the 
larger  portion  of  said  building  is  and  has  been 
for  many  years  rented  out,  as  aforesaid,  to  ten- 
ants as  business  offices,  and  the  principal  use  to 
which  the  said  building  is  and  has  always  been 
devoted  is  tiiat  of  rented  offices,  and  from  wliich 
said  defendant  derives  a  large  annual  income, 
to  wit,  the  sum  of  between  $5,000  and  $10,000, 
and  the  rentals  charged  and  collected  are  the 
full,  usual,  and  customary  rates  charged  for 
similar  offices  in  said  city. 

"(5)  That  said  defendant  owns  and  operates 
and  has  for  many  years  owned  and  operated 
other  buildings  in  the  business  portions  of  said 
city  of  Nashville,  wbidi  it  rents  ont  and  has 
rented  out  for  many  years  for  business,  hotel. 
banking,  and  residence  purposes,  to  persons, 
firms,  and  corporations  in  no  way  connected  with 
its  university  or  institution  <k  learning,  and 
from  which  it  receives  and  has  been  for  many 
years  receiving  an  annual  income  of  many 
thousands  of  dollars — in  fact,  said  defendant  is 
and  has  been  for  many  years  one  of  the  largest 
business  property  owners  of  said  city  of  Nash- 
ville. 

"(6)  That  the  foregoing  facts  and  conditions 
existed  at  and  before  the  time  of  the  injuries 
hereinafter  complained  of. 

"(7)  That  at  and  before  the  time  of  tiie  in- 
juries complained  of  defendanta  J.  H.  Kirkland, 
W.  R.  Cole,  G.  M.  Neeley,  and  Jno.  B.  Ransom 
were  members  of  the  execntivie  committee  of 
said  defendant  Vanderbilt  University,  and  as 
such  had  charge  and  control  of  the  building 
aforesaid  on  Fourth  Avenue  North,  and  they  and 
their  associates  and  their  appointees,  agents, 
servants,  and  employes  were  charged  with  the 
duty  of  supervision,  management,  and  operation 
of  said  building  and  the  levators  therein. 

"(8)  That  plaintiff's  said  husband,  lip  Gam- 
ble, at  and  before  the  time  of  the  injuries  here- 
in complained  of,  was  a  tenant  of  defendants, 
occupying  an  office  on  the  fourth  floor  of  said 
building  of  defendants  at  311  and  318  Fourth 
Avenue  North,  to  wit,  in  the  year  1908. 

"(9)  That  on  or  about  the  25th  day  of  Novem- 
ber, 1908,  during  bu-siness  hours,  the  plaintiff's 
said  husband,  a  lawyer,  being  at  that  time  a 
tenant  of  said  building  as  aforesaid,  and  law- 
fully therein,  entered   the  said  elevahs'  at  the 
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said  fourth  flow,  for  the  purpose  of  deaeeiMHiii; 
to  the  street  or  first  floor,-  the  said  elevator  being 
at  the  time  in  charge  of  and  operated  by  a  tem- 
porary aerrant'of  defendants,  and  not  the  reg- 
ular operator  or  conductor,  when,  as  the  said 
elevator  descended,  the  said  temporary  operator 
or  conductor,  by  reason  of  bis  negligence  and 
incompetence,  and  the  defective,  worn,  and  un- 
safe condition  of  the  said  elevator,  lost  control 
thereof  and  It  fell  rapidly  to  the  bottom,  where 
the  violent  and  sudden  stop  and  concussion  so 
severely  jarred  and  injured  plaintiff's  said  hus- 
band that,  by  reason  of  such  violent  and  sudden 
concussion  and  injury  which  was  wholly  without 
any  fanlt  or  negligence  on  his  part,  he  suffered 
great  bodily  and  mental  pain  and  anguish,  and 
was  forced  to  incur,  pay  out,  and  expend  a  large 
sum  of  money,  to  wit,  the  sum  of  ^1,000,  for 
medical  and  other  treatment  and  service  in  and 
about  efforts  for  his  cure  for  a  long  space  of 
time,  to  wit,  until  the  2d  day  of  Januai?,  1909, 
when,  aa  the  result  of  said  injury,  he  died. 

"(10)  And  so  the  plaintiff  avers  that  the  death 
of  her  said  husband.  Tip  Gamble,  was  caused  by 
the  negligence  of  defendants  and  their  ag^ts, 
servants,  and  employ^  in  suffering  and  permit- 
ting the  said  elevator  and  its  braking  and  con- 
trolling aparatus  and  machinery  to  be,  become, 
and  remain  defective,  worn,  out  of  repair,  un- 
safe, and  insufficient  to  control  the  movements 
of  said  elevator  and  so  as  to  render  <aid  elevator 
unsafe  and  dangerous  to  tenants  and  other  per- 
sons lawfully  in  said  building,  and  which  defects 
were  known  to  defendants  and  not  Icnown  to 
plaintiff's  said  husband ;  and  also  by  the  negli- 
gence of  defendants  in  employing  and  placing  in 
charge  of  said  elevator  an  unskilled,  inexperienc- 
ed, and  incompetent  servant  as  conductor  or 
operator  thereof,  and  whose  inexperience  and 
incompetency  resulted  in  hia  loss  of  control  or 
inability  to  control  the  movements  of  said  eleva- 
tor ;  and  also  by  the  negligence  of  the  said  tem- 
porary operator  or  conductor  in  failing  to  oper- 
ate tAe  same  with  reasonable  care — to  plaintiff's 
damage  $25,000,  and  therefore  she  sues  and  de- 
mands a  jury  to  try  the  cause." 

Tbere  are  several  grounds  of  demurrer, 
but  we  need  consider  only  the  third,  which 
presents  the  point  that  the  defendant  cor- 
poration is  a  charitable  institution,  and,  as 
each,  bolda  its  foods  in  trust  for  eleemosy- 
nary purposes,  and  therefore  it  caimot  be 
held  liable  in  damages  for  the  Injuries  com- 
plained of. 

This  ground  of  demurrer  was  sustained  In 
the  trial  court,  and  also  in  the  Court  of  Civil 
Appeals,  and  the  case  is  now  here  on  the  writ 
of  certiorari  to  the  latter  court  to  review  its 
decision. 

We  shall  defer,  for  the  present,  the  con- 
sideratitMi  of  the  case  of  the  esecutiye  com- 
mittee. 

It  Is  conceded  by  the  plaintUt  that  the  de- 
fendant Is  a  charitable  institution,  and  the 
counsel  for  the  latter  have  so  treated  the 
ease.  Therefore  we  need  not  consider  wheth- 
er the  declaration  charges  the  fact  with  suf- 
ficient deamess. 

[1]  The  question  for  determination  is 
whether  the  defendant  charitable  corporatlcm 
Is  exempt  from  liability  In  an  action  of  dam- 
ages for  the  tort  averred  In  the  declaration. 

We  bad  occasion  to  consider  the  general 
subject  In  Abston  v.  Waldon  Academy,  118 
Tonn.  24,  102  S.  W.  351,  11  U  R.  A.  (N.  S.) 
1179.  In  that  case  It  was  held  that  the  de- 
fendant, a  charitable  corporation,  was  not 


liable  for  an  injury  to  one  of  its  students 
caused  by  the  negligence  of  its  servants.  We 
adopted  what  is  known  in  this  class  of  cases 
as  the  trust  theory.  The  general  reason  giv- 
en was  that  to  permit  the  payment  of  such 
damages  would  result  In  a  diversion  of  the 
trust  fund  from  the  purposes  to  which  it 
was  devoted  by  the  donor.  Another  general 
idea  was  that  the  tolerance  of  sadti  liabili- 
ties would,  in  many  cases,  eventuate  in  the 
destruction  of  the  charity,  with  a  consequent 
discouragement  of  donors,  to  the  detriment 
of  the  public  welfare.  The  case.  If  the  court 
had  conceded  the  doctrine,  might  well  haye 
been  decided  on  the  narrower  ground  to 
which  many  of  the  modem  cases  are  con- 
fined, and.  on  which  some  of  the  authorities 
even  at  that  time  stood,  to  the  effect  that  a 
beneficiary  of  the  charity.  In  consideration 
of  the  privileges  enjoyed,  must  be  presumed 
to  have  waived  any  right  to  damages  of  the 
kind  referred  ta  The  court  however,  wlUi 
all  the  authorities  before  it  then  in  existence, 
decided  to  adopt  the  broader  view  as  beiag 
most  in  accord  with  sound  public  policy. 
We  are  still  of  that  view,  although  we  do  not 
undervalue  the  rery  able  opinions  (Powers 
y.  Massachusetts  Homeopathic  Hospital,  47 
a  a  A.  122,  109  Fed.  204.  65  U  R.  A.  372: 
Brace  y.  Central  M.  E.  Church,  147  Mich. 
280,  110  N.  W.  961,  10  U  R.  A.  fN.  S.]  74,  11 
Ann.  Cas.  150;   Hordem  t.  Salvation  Army, 

199  N.  Y.  233.  92  N.  £.  626,  32  I>.  R.  A.  [N.  S.l 
62,  189  Am.  St  Rep.  889;  Basabo  T.  Salva- 
tion Army,  35  R.  I.  22,  85  AtL  120,  42  L.  R. 
A.  [N.  S.]  1144,  and  others  in  accord)  that 
champion  the  more  restricted  theory.  There 
are  numerous  cases  which  support  the  view 
we  have  adopted.  Among  these  we  may  cite 
the  following  in  which  the  rights  of  third 
parties  were  involved:  Fire  lusurance  Pa- 
trol v.  Boyd,  120  Pa.  624,  15  Atl.  553.  1  L. 
R.  A.  417,  6  Am.  St  Rep.  745 ;  Fordyce  r. 
Woman's  Christian  National  Litoaryi  As- 
sociation, 79  Ark.  550,  96  &  W.  155,  7  L.  R. 
A.  (N.  S.)  485;  Whittaker  v.  St  Luke's  Hos- 
pital, 137  Mo.  App.  116,  117  S.  W.  1189.  Al- 
so the  following  where  the  parties  suing  were 
beneficiaries,  but  the  exemption  was  placed 
on  the  broad  ground  sutMStantlally  as  we 
have  stated:  Perry  v.  House  of  Refuse,  63 
Md.  20,  52  Am.  R^.  495 ;  Hearns  v.  Water- 
bury  Hospital,  66  Conn.  98,  33  Atl.  595,  31 
L.  R.  A.  224;  Duncan  v.  Nebraska  Sanl- 
terlum,  etc.  Ass'n,  92  Neb.  162,  137  N.  W. 
1120,  41  L.  R.  A.  (N.  S.)  973,  Ann.  Cas. 
lOlSB,  1127;  McDonald  v.  Massachusetts 
General  Hospital,  120  Mass.  432,  21  Am.  Rep. 
529;    Thornton   v.    Franklin   Square  Hoase, 

200  Mass.  466,  86  N.  E.  909,  22  U  R.  A.  (N. 
S.)  486;  Parks  y.  Northwestern  University, 
218  111.  381,  75  N.  E.  991,  2  U  R.  A.  <N.  S.) 
656,  4  Ann.  Cas.  103;  Taylor  v.  Protestant 
Hospital  Ass'n,  85  Ohio  St.  90,  96  N.  E.  1089, 
39  L.  R.  A.  (N.  8.)  427;  Adams  v.  University 
Hospital,  122  Mo.  App.  675,  99  S.  W.  45.^; 
Gable  y.  Sisters  of  St  Francis,  227  Pa.  254, 
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75  Atl.  1087,  186  Am.  St  Rep.  879;  Jensen 
V.  Maine  Eye  &  Ear  Inflrmary,  107  Me.  408, 
78  An.  808.  33  L.  R.  A.  (N.  S.)  141 ;  Llndler 
V.  Columbia  Hospital,  98  S.  C.  25,  27,  81  8. 
E.  512.  And  see  VeniiUllon  v.  Woman's  Col- 
lege of  Due  West,  104  S.  C.  197,  88  S.  E. 
649.  Of  the  foregoing  cases,  Hearns  v.  Wa- 
terbury  Hospital  limits  the  exemption  to 
cases  where  there  has  been  no  negligence  on 
the  part  of  the  corporation  in  the  selection 
or  retention  of  servants.  There  are  quite 
a  number  of  other  cases  that  support  the 
general  exemption  with  the  same  limitation. 
Among  these  are  Llndler  v.  Columbia  Hos- 
pital, supra;  McDonald  v.  Massachusetts 
Hospital,  supra;  Thornton  v.  Franklin 
.Square  House,  supra;  and  Farrigan  v.  Pe- 
vear,  193  Mass.  147,  78  N.  B.  855,  7  U  R.  A. 
(N.  S.)  481,  118  Am.  St  Rep.  484,  8  Ann.  Cas. 
1109.  In  the  view  we  take  of  this  case, 
however,  it  is  not  necessary  that  we  should 
go  over  the  authorities  mentioned,  or  the 
many  other  authorities  on  the  general  sub- 
ject, all  of  which  we  have  examined.  A 
sufficiently  clear  view  of  the  positions  of 
the  various  courts,  with  citation  of  authori- 
ties, may  be  seen,  collected  in  a  summary 
manner,  in  5  R.  C.  L.  374  to  379,  i§  121  to 
124;  11  Corpus  Juris,  pages  374  to  378,  §| 
106  to  108. 

However,  we  shall  observe  here  that  the 
doctrine  designated  as  the  trust  fund  doc- 
trine, as  applied  to  charities,  in  relation  to 
the  subject  we  now  have  in  hand,  seems  to 
have  bad  its  origin  in  Feoffees  of  Heriot's 
Hospital  T.  Ross,  12  Clark  &  Finnelly,  507. 
l%ere  an  effort  was  made  to  bold  the  cor- 
poration liable  for  the  wrong  committed  by 
the  trustees  in  refusing  to  admit  to  the  en- 
joyment of  the  charity  one  who  fell  within 
the  class  intended  to  be  served  by  it.  To 
sanction  such  a  demand  on  the  trust  estate 
it  was  said  would  be  naught  less  than  con- 
sent on  the  part  of  the  court  to  the  diversion 
of  a  trust  fund  from  the  purposes  to  which 
it  was  devoted  by  the  donor,  and  therefore 
the  claim  could  not  be  entertained.  The 
principle  would  seem  to  be  broad  enough  to 
cover  all  trusts,  but  it  has  not  been  so  ruled. 
In  Bennett  v.  Wyrdham,  4  De  G.,  F.  &  J., 
258,  202,  it  appeared  that  a  trustee  In  the 
due  execution  of  his  trust  directed  the  bailiff 
employed  on  the  settled  estate  to  have  cer- 
tain trees  felled.  The  plaintiff  ordered  the 
woodcutters  usually  employed  on  the  estate 
to  fell  the  trees.  In  doing  so  they  permitted 
a  bough  to  fall  into  a  lane  and  on  a  passer-by, 
breaking  his  leg.  The  Injured  man,  Leany, 
brought  suit  to  recover  damages  against  the 
trustees,  and  recovered  Judgment  for  a  sum 
equivalent  to  $6,000  of  our  money.  The  trus- 
tees paid  the  damages,  and  applied  in  chan- 
cery for  an  allowance  out  of  the  estate.  The 
application  was  granted,  the  court,  speakbig 
through  the  Lord  Justice  Knight  Bruce,  said: 

"The  trustee  in  this  case  appears  to  have 
meant  well,  to  have  acted  with  due  diligence. 


and  to  have  employed  a  proper  ai;ent  to  do  an 

act  the  directing  of  which  was  within  the  due 
discharge  of  his  duty.  The  agent  makes  a  mis- 
take, the  consequencea  of  whij:j>  subject  the 
trustee  to  legal  liability  to  a  third  party.  I 
am  of  opinion  that  this  liability  ought,  as  be- 
tween the  trustee  and  the  estate,  to  be  borne 
by  the  estate." 

In  case  of  charitable  trusts  the  principle 
of  Immunity  was  at  first  applied  as  a  general 
one,  then  subsequently  limited  in  some  ju- 
risdictions as  we  have  stated.  The  under- 
lying, though  perhaps  unexpressed,  thought 
suggesting  these  restrictions  was  that  public 
policy  would  be  best  served  thereby,  it  being 
judged  by  the  court  so  holding  more  Just, 
more  in  accord  with  sound  policy,  that  the 
charity  whose  servants  had  caused  the  injury 
should  bear  the  burden  rather  than  third 
persons  who  had  received  no  direct  benefit 
from  the  institution.  We  say  this  was,  as 
we  think,  the  underlying  reason  or  principle; 
the  immediate  reason,  however,  assigned  in 
these  cases  was  that  direct  beneficiaries  of 
the  charity,  as  for  example,  patients  in  char- 
itable hospitals,  students  in  schools  and  uni- 
versities based  on  a  charitable  foundation, 
and  the  like,  must  be  presumed  to  have 
agreed  to  the  immunity  or  exemption,  or  to 
have  waived  liability  for  injuries  inflicted 
by  servants  selected  with  ordinary  care. 
Whether  the  broad  view  adopted  in  our  state, 
and  in  the  states  with  which  we  stand,  or  the 
more  restricted  view  which  obtains  In  some 
other  jurisdictions,  be  based  on  the  sounder 
conception  of  public  policy  is  a  matter  of 
opinion.  Reasons  apparently  strong  have 
been  suggested  on  each  side  of  the  controver- 
sy. It  seems  to  us  that  Institutions  which  so 
well  and  so  extensively  perform  public  service 
should  in  generous  measure  enjoy  the  immu- 
nity which  pertains  to  those  which  are  strict- 
ly public  or  governmental  in  their  nature; 
not  that  the  latter  principle  in  terms  applies 
to  charities,  but  that  by  analogy  it  should  in 
large  measure  apply;  since  charitable  in- 
stitutions, in  the  care  of  the  sick,  the  succor 
of  the  indigent,  the  educatl(m  of  the  ignorant, 
and  in  other  fields  of  activity,  perform  work 
which  would  otherwise  devolve  on  the  govern- 
ment, and  deplete  Its  revenues.  We  can  only 
add  that,  with  profound  respect  for  the  learn- 
ed courts  that  have  advanced  the  theory  of 
implied  agreement  or  waiver  as  the  true 
ground  of  exemption,  we  are  unable  to  regard 
that  theory  as  furnishing  a  satisfactory 
basis.  There  are  cases  from  time  to  time 
occurring,  and  not  altogether  Infrequent,  to 
which  it  is,  as  it  seems  to  us,  impossible  to 
apply  it — patients  conveyed  to  hospitals  in 
a  demented  condition,  persons  temporarily 
unconscious  from  injuries  and  who  require 
immediate  surgical  and  other  attention,  those 
who  are  so  debilitated  by  disease  as  to  have 
no  power  of  understanding  the  terms  of  a 
contract,  children  too  young  to  understand 
the  meaning  of  a  contract,  or  to  make  or  be 
bound  by  one  in  any  form,  or  even  to  under- 
stand the  nature  of  the  work  to  be  done  tor 
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them.  How  can  sneh  persons  be  held  to 
waive  a  right  of  action  which  the  law  gtres 
them?  How  can  they  be  held  to  have  agreed 
to  an  exemption?  Manifestly  the  only  soand 
theory  Is  that  of  an  exemption  based  on  pub- 
lic policy.  How  this  shall  be  applied  to  par- 
ticular cases  or  classes  of  cases  Is  a  matter 
In  the  wise  discretion  of  the  courts  of  each 
Jurisdiction,  according  to  their  conception  of 
sound  policy.  We  can  see  no  objection  to  the 
application  of  public  policy  as  a  ratio  deci- 
dendi Every  really  new  question  that  comes 
before  the  courts  Is,  In  the  last  analyals,  de- 
termined on  that  theory,  when  not  determin- 
ed by  differentiation  of  the  principle  of  a 
prior  case  or  line  of  cases,  or  by  the  aid  of 
analogies  famished  by  such  prior  cases.  In 
balancing  conflicting  solutions,  that  one  Is 
X>ercelved  to  tip  the  scales  which  the  court 
believes  will  best  promote  the  public  welfare 
In  its  probable  oi)eratlon  as  a  general  rule  or 
principle.  But  public  policy  Is  not  a  thing 
Inflexible.  No  court  Is  wise  enough  to  fore- 
cast Its  Influence  In  all  possible  contingen- 
cies. Distinctions  must  be  made  from  time 
to  time  as  sound  reason  and  a  true  sense  of 
justice  may  dictate. 

Aa  stated,  while  we  are  disposed  to  ad- 
here to  the  general  doctrine  already  annonnc- 
ed  in  the  Abston  Case,  yet  we  are  of  the  opin- 
ion that  a  distinction  should  be  tal:en  on  the 
tacts  of  the  present  case,  arising  out  of  the 
operation  by  the  defendant  corporation  of  the 
large  office  building  described  In  the  declara- 
tion. This  Is  averred  to  be  "remote  from  and 
wholly  separate  and  distinct  from  the  uni- 
versity buildings  and  grounds,  which  are  sit- 
uated In  the  suburbs  of  the  city,"  that  this 
building  consists  of  five  stories,  besides  the 
basement,  and  contains  numerous  offices 
which  are  and  have  been  for  many  years  rent- 
ed out  annually  to  business  and  professional 
persons,  firms,  and  corporations,  wholly  dis- 
connected from  the  university,  or  Its  educa- 
tional work,  in  like  manner  in  ail  respects 
as  other  office  quarters  are  owned  and  rented 
out  to  tenants  by  other  property  owners  of 
the  city,  and  from  whom  are  collected  month- 
ly rentals  by  the  defendant  in  like  manner 
in  aU  respects  as  such  rentals  are  collected 
by  other  landlords  from  their  tenants  in  the 
dty;  that  defendant  owns,  maintains,  and 
operates  In  this  office  building,  and  has  done 
so  for  many  years,  an  elevator  for  the  use 
of  Its  tenants  therein,  in  like  manner  in  all 
respects  as  elevators  are  owned,  maintained, 
and  operated  by  other  owners  in  other  office 
buildings  In  the  city ;  that  only  a  small  part 
of  the  building  is  and  tias  been  at  any  time 
used  by  defendant  for  its  law  department, 
and  for  its  law  library  for  the  use  of  Its  law 
students,  and  the  larger  portion  of  the  build- 
ing is  and  has  been  for  many  years  rented 
oat,  as  stated,  to  tenants  as  business  offices, 
and  the  principal  use  to  which  the  building 
Is  and  has  always  been  devoted  is  that  of 
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rented  offices,  and  from  which  defendant  de- 
rives a  large  annual  Income,  the  sum  of  be- 
tween $6,000  and  $10,000,  and  the  rentals 
charged  and  collected  are  the  full,  usual,  and 
customary  rates  charged  for  similar  offices 
In  the  dty. 

Although  this  building  was  lawfully  op- 
erated  by  the  university  as  an  investment 
for  the  purpose  of  making  profits  to  be  used 
in  Its  educational  work,  as  held  In  Vanderbilt 
University  t.  Cheney,  116  Tenn.  269,  94  S.  W. 
90,  yet  it  was  in  our  judgment  an  enterprise 
sufficiently  distinct  and  remote  from  the  cen- 
tral activities  of  the  charitable  organization 
to  make  It  inadvisable,  from  the  vievrpolnt 
of  public  policy,  to  extend  the  exemption 
from  liability  thereto.  Nor  Indeed  can  we 
twlleve  that  the  welfare  of  the  charity  would 
be  advanced  or  promoted  by  such  extension, 
since  there  can  be  no  doubt  that,  if  it  be  de- 
termined that  such  acts  of  negligence  as  are 
averred  In  the  declaration  concerning  the 
management  and  operation  of  the  elevator  in 
an  office  building  are  without  redress  in  law, 
there  would  be  few  patrons  of  so  dangerous 
an  establishment.  In  our  opinion  as  to  such 
a  remote  enterprise  the  corporation  should  be 
held  liable  as  any  other  corporation;  but 
such  damages  as  may  be  adjudged  against  it 
for  breaches  of  duty  in  respect  of  such  man- 
agement should  be  charged  as  exx)en8es  of  the 
operation  of  the  particular  property,  and  only 
the  residue  of  the  income  should  be  available 
for  the  uses  of  the  charity.  This  was  in  ef- 
fect the  holding  in  WInnemore  v.  Philadel- 
phia, 18  Pa.  Super.  Ct  625.  In  that  case,  as 
here,  a  separate  building  distinct  from  Gir- 
ard  College  was  operated  for  the  purpose  of 
making  Income  to  be  used  in  the  support  of 
the  charity.  In  that  case  as  in  the  one  be- 
fore us  the  party  suing  was  injured  by  the 
negligent  operation  of  the  elevator  In  the  ad- 
junct building  named.  In  disposing  of  the 
matter  the  court  said: 

"Were  the  trustees  of  the  Oirard  estate  per- 
mitted to  manage  the  real  estate,  as  now  im- 
proved,  without  liability  on  the  part  of  the 
fund  for  the  neglifrent  acts  of  the  servants 
necessary  to  the  usefulness  of  the  property,  it 
would  impose  an  imwarranted  risk  upon  the 
public  and  upon  the  tenants.  Sudi  a  condition 
would  certainly  result  in  injury  to  the  trust 
Itself,  since  tenants  and  frequenters  would 
scarcely  be  attracted  to  a  buildinK  with  soch 
extraordinary  protection  against  uability  for 
negligent  employes,  thrown  around  its  owner- 
ship." 

To  the  same  general  effect,  see  Holder  v. 
Massachusetts  Horticultural  Society,  211 
Mass.  370,  97  N.  B.  630. 

We  do  not  think  the  operation  or  validUy 
of  the  exception  we  have  stated  is  In  any 
wise  impaired  by  the  fact  that  a  small  part 
of  the  building  in  question  is  used  for  the 
accommodation  of  the  defendant's  law  de- 
partment. That  is  but  an  incidental  use. 
The  main  purpose  of  the  building  and  its 
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chief  use  is  foand  in  its  service  as  an  office 
building  let  for  hire  to  the  general  public. 

Furthermore,  we  do  not  mean  to  hold  that 
any  judgment  that  may  be  recovered  can  be 
levied  upon  or  collected  out  of  the  univer- 
sity grounds  or  buildings,  or  any  property 
therein  or  thereon  located  capable  of  use  for 
the  conduct  of  the  charity.  The  declaration 
shows  that  there  is  ample  property  aside 
from  the  university  grounds  and  buildings 
out  of  which  may  be  realized  any  judgment 
likely  to  be  recovered.  It  should  be  noted 
that  in  this  class  of  cases  the  court  will  not 
permit  judgment  to  be  rendered  when  it  Is 
apparent  there  is  no  property  out  of  which  it 
can  be  collected.  Abston  v.  Waldon  Acad- 
emy, supra.  Even  after  Judgment  the  court 
will  restrain  any  effort  to  subject  the  proper- 
ty of  the  charity  not  liable  to  execution  be- 
cause of  Its  exempt  character.  Fordyce  t. 
Woman's  Christian  National  Library  Ass'n, 
supra.  It  Is  to  be  observed  also  that  in  a 
rather  recent  case  where  the  court  seemed  to 
support  the  liability  of  the  corporation  as 
sudi  without  regard  to  any  claim  of  exemp- 
tion, this  caution  was  added: 

"Nor  are  we  to  be  understood  as  holding  the 
trust  fanda  of  the  defendant  may  be  applied  to 
tbe  payment  of  this  verdict.  The  question  is 
not  wvolved.  Defendant  is  not  supported  ex- 
clusively from  such  funds.  On  the  contrary,  its 
maintenance  would  seem  from  the  evidence  to 
come  principally  from  patients  who  pay  for 
services  rendered  them."  Mclnerny  v.  St 
Luke's  Hospital  Ass'n,  122  Minn.  10,  141  N. 
W.  837.  46  L.  R.  A.  (N.  S.)  648. 

In  the  case  before  us  the  facts  stated  with 
regard  to  the  defective  elevator  and  its  neg- 
ligent management  resulting  in  the  injury  of 
plalntitTs  intestate  exhibit  a  clear  cause  of 
action. 

We  are  of  the  opinion,  therefore,  that  the 
Court  of  Civil  Appeals  committed  error  in 
sustaining  the  demurrer  filed  by  Vanderbilt 
University. 

[2]  Now  as  to  the  case  against  the  mem- 
bers of  the  executive  committee. 

Their  demurrer  is,  in  effect,  that  the  dec- 
laration states  no  cause  of  action  against 
them. 

These  defendants  were  not  the  trustees  of 
the  charity  in  whom  the  title  was  vested, 
therefore  the  underservants  through  whom 
they  discharged  their  duties  were  not  their 
servants,  but  the  servants  of  the  corporation. 
Under  the  averments  of  the  declaration  the 
membersi  of  the  committee  were  only  inter- 
mediate agents  of  the  corporation,  charged 
with  the  supervision,  control,  and  operation 
of  the  building,  Including,  of  course,  the  pas- 
senger elevator.  Under  a  fair  construction 
of  the  language  of  the  declaration  we  think 
it  must  be  assumed  that  the  details  of  opera- 
tion, as,  for  example,  the  running  of  the  ele- 
vator, were  properly  devolved  upon  subordi- 
nate servants  selected  by  them,  under 
the  oversight  and  control  of  the  executive 
committee,  and  also  that  they  held  under 
their  control  and  supervision  the  fitness  and 


efficiency  of  the  elevator  for  tbe  use  for 
which  it  was  designed.  The  substance  of  tbe 
averment  is  that,  knowing  tlie  elevator  was 
in  a  defective  and  unsafe  condition,  they, 
having  power  to  forbid  its  use,  permitted  it 
to  be  used  by  the  elevator  boy  on  the  occa- 
sion in  question,  and  that  by  reason  of  tbe 
defect  the  elevator  fell  and  caused  tbe  In- 
jury which  resulted  in  the  death  of  plain- 
tiff's intestate.  We  attach  no  importance  to 
the  averment  concerning  the  incompetency  of 
the  elevator  boy,  because  it  is  not  further 
averred  that  the  committee  bad  any  knowl- 
edge or  notice  of  such  fact,  or  tliat  they  fail- 
ed to  exercise  due  care  in  bis  selection. 
Even  after  the  exercise  of  due  care,  that  is, 
ordinary  care,'  the  defendants  in  question 
might  have  failed  to  discover  the  want  of 
competency  on  the  part  of  tbe  elevator  boy. 
So,  tbe  case  must  turn  on  the  defective  con- 
dition of  the  elevator  and  the  use  of  It  in 
that  condition  with  the  knowledge  and  as- 
sent of  the  committee  in  charge,  and,  in  ef- 
fect, under  their  continuing  order,  with  tbe 
resulting  injury. 

Does  tbis  make  a  case  of  liability  to  a 
third  party,  or  were  the  members  of  the  com- 
mittee on  these  facts  liable  only  to  their 
principal,  the  corporation  7  We  think  it 
makes  a  case  of  liability  to  tbe  third  party. 
It  was  not  merely  an  act  of  nonfeasance  for 
which  there  was  responsibility  of  tbe  Inter- 
mediate servant  to  the  master  only,  as  for 
example  the  failure  to  have  the  elevator  re- 
paired, but  a  case  of  actual  misconduct,  suf- 
fering the  elevator  under  their  control  to  be 
operated  that  day  when  they  knew -it  was 
unsafe  and  unfit  for  operation,  thereby  know- 
ingly subjecting  third  parties  to  a  great  haz- 
ard. It  was  a  case  not  of  nonfeasance,  but 
of  misfeasance.  Having  this  dangerous  agen- 
cy imder  their  control,  they  owed  to  third 
parties  the  duty  of  operating  it  in  such  a 
manner  as  not  to  injure  them.  According  to 
the  averment,  they  knowingly  set  in  motion 
a  dangerous  agency  which  they  knew,  owing 
to  its  defects,  would  probably  Injure  any  pas- 
senger riding  on  it  Under  such  circum- 
stances they  became  active  participants  in 
tbe  wrong  inflicted,  and  cannot  escape  lia- 
bility on  the  ground  of  their  representative 
character.  They  could  not  be  held  responsi- 
ble for  any  improper  management  of  the 
machine  by  the  elevator  boy,  or  for  negli- 
gence on  bis  part  (to  this  the  corporation  it- 
self would  have  to  respond),  but  they  are 
responsible  for  their  own  act  in  subjecting 
third  parties,  knowingly,  to  tbe  danger  stat- 
ed. Having  supervision,  control,  and  opera- 
tion of  tbe  building  and  its  machinery,  the 
use  of  the  elevator  must,  as  already  Intimat- 
ed, be  regarded  as  under  their  continuing  or- 
der or  command. 

For  nonfeasance  an  agent  is  responsible  to 
his  principal  only.  For  misfeasance  be  may 
be  responsible  to  third  parties  also.  Non- 
feasance is  doing  nothing.    Misfeasance  "la 
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a  failure  to  use  In  the  perfc«inance  of  a  du- 
ty owing  to  the  Individual,  that  degree  of 
care,  skill,  and  diligence  which  the  clr- 
cnmstances  •  •  •  reasonably  demand." 
State  V.  McClellan.  U3  Tenn.  616,  621,  85 
S.  W.  267,  3  Ann.  Cas.  902.  "It  Is  often  said 
In  the  books,"  writes  the  Supreme  Judicial 
Court  of  Massachusetts,  "that  an  agent  is 
respcMiBlble  to  third  persons  for  misfeasance 
only,  and  not  for  nonfeasance.  And  it  is 
doubtless  true  that  if  an  agent  never  does 
anything  towards  carrying  out  his  contract 
with  his  principal,  but  wholly  omits  and  neg- 
lects to  do  so,  the  principal  Is  the  only  person 
who  can  maintain  any  action  against  him  for 
the  nonfeasance.  But  if  the  agent  once  ac- 
tually undertakes  and  enters  upon  the  exe- 
cution of  a  particular  work,  It  Is  his  duty 
to  use  reasonable  care  In  the  manner  of  exe- 
cuting it,  so  as  not  to  cause  any  Injury  to 
third  persons  which  may  be  the  natnral  con- 
sequence of  his  acts ;  and  he  cannot,  by  aban- 
doning Its  execution  midway  and  leaving 
things  in  a  dangerous  condition,  exempt  him- 
self from  liability  to  any  person  who  suffers 
injury  by  reason  of  his  having  so  left  them 
-without  proper  safeguards.  This  Is  not  non- 
feasance, or  doing  nothing,  but  it  is  misfea- 
sance, doing  improperly."  Osborne  r.  Mor- 
gan, 130  Mass.  lOe,  3»  Am.  Rep.  437.  One  or 
two  lUnstratlons  firom  ttie  decided  cases  will 
imSlce.  In  Hagerty  ▼.  Ore  Co.,  88  Mont  69, 
98  Pac.  643,  2S  li.  R.  A.  (N.  8.)  366,  it  ap- 
peared that  the  defendant,  superintendent  of 
a  mine,  permitted  a  cage  to  be  operated  in  a 
defective  shaft,  known  by  him  to  be  defec- 
tive, by  means  of  which  a  third  person,  nnac- 
qnainted  with  the  danger,  in  descending 
was  Injured.  He  sued  Wilson,  and-  was  met 
by  the  defense  that  the  immediate  cause  of 
the  accident  was  the  negligence  of  the  serv- 
ant <^)eratlng  the  cage,  and  that  he  was  the 
servant  not  of  Wilson  but  of  the  mining  com- 
pany. The  court  held  that  Wilson  was  guil- 
ty of  misfeasance  In  permitting  the  cage  to  be 
operated  in  view  of  the  dangerous  condition 
of  the  shaft,  which  contributed  to  the  Injury. 
In  Consolidated  Gas  Co.  of  Baltimore  City  v. 
GonuOT,  114  Md.  140,  78  Atl.  725,  32  L.  R.  A. 
(N.  S.)  809,  It  appeared  that  a  gas  company 
was  acting  as  agent  of  the  city  to  keep  its 
service  pipes  in  repair  from  its  mains  to  the 
dty  lamps.  By  reason  of  its  failure  to  com- 
ply with  this  duty  the  gas  when  turned  In 
escaped  and  Injured  a  third  party.  It  was 
held  that  this  was  misfeasance  for  which  the 
gas  company  was  resp<Misible  to  the  third 
party.  See,  also,  Mayer  v.  Thompson-Hut- 
chtnson  BuUding  Co.,  104  Ala.  611,  16  South. 
620,  28  Ia,  B.  A.  4S3  and  note,  53  Am.  St  Rep. 
88,  and  note  to  Wines  v.  Crosby,  Ann.  Cas. 
1913D,  1065.  In  Tippecanoe  L.  ft  T.  Co.  v. 
Jester,  180  Ind.  367,  101  N.  B.  915,  U  R.  A. 
1915K,  721,  it  was  held  that  an  ag«it  in  full 
centred  and  management  of  an  apartment 
honse  for  the  ovraers  was  personally  liable 


to  one  having  a  right  to  use  the  passenger 
elevator  for  Injury  to  him  from  the  negli- 
gence of  the  agent  In  respect  to  It. 

There  is  nothing  in  the  foregoing  in  the 
least  out  of  harmony  with  our  cases.  Xunnelly 
v.  Iron  Co.,  94  Tenn.  397,  29  S.  W.  361,  28 
L.  R.  A.  421,  Drake  v.  Hagan,  108  Tenn. 
265,  67  S.  W.  476,  or  Lumber  Co.  v.  Sessler, 
128  Tenn.  665, 163  S.  W.  812,  Ann.  Cas.  1915C, 
103.  The  second  of  these  was  a  case  in  which 
at  most  the  agent  was  guilty  of  a  mere  non- 
feasance. In  Lrtimber  Co.  v.  Sessler,  the  man- 
ager or  intermediate  agent  was  guilty  of  no 
wrongdoing  at  all,  but  was  sought  to  be  held 
liable  for  the  negligence  of  a  subordinate  serv- 
ant. The  court  correctly  held  that  the  ul- 
timate master  was  the  responsible  party,  not 
a  mere  intermediate  servant.  In  Nunnelly 
T.  Iron  Co.,  It  was  held  that  the  ofBcers  of  a 
corporation  participating  in  its  wrongdoing 
were  guilty  with  it  to  a  third  party  for  an  in- 
jury inflicted. 

It  results  that  on  this  branch  of  the  case 
the  Court  of  Civil  Appeals  is  affirmed. 

An  order  wlU  therefore  be  entered  revers- 
ing the  Court  ot  Civil  Appeals  on  the  first 
branch  of  tbe  case,  affirming  it  on  the  second 
branch,  and  remanding  the  cause  to  the  cir- 
cuit court  of  Davidson  county  for  further 
pror«edlngB. 

The  defradants  win  pay  the  costs  of  the 
appeal. 


MAXWELL  OPBRATING  CO.  v.  HABPSR. 
(Supreme  Court  of  Tennessee.     Feb.  9,  1918.) 

INNKEKFBBS  «=»11(1>— CHKOKINO  ROOUS— LI- 
ABILITY  FOB  Loss. 

A  hotel  which  operates  a  checkroom  is  as 
liable  for  loss  of  an  overcoat  as  a  carrier  is 
for  goods,  and  a  stipulation  on  a  check  that  ar- 
ticles are  left  at  owner's  risk  is  unreasonable 
and  void,  find  it  is  immaterial  that  there  was 
a  safer  place  in  the  basement  storeroom  or  in 
the  clerk's  safe. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  C.  W.  Harper  against  the  Max- 
well Operating  Company.  Judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals,  and  defendant  applies  for  writ  of 
certiorari.    Denied. 

P.  M.  Estes  and  M.  P.  Estes,  both  of  Nash- 
ville, for  Maxwell  Operating  Co.  J.  D.  B. 
De  Bow  and  J.  D.  a  Atkins,  both  of  Nash- 
ville, for  Harper. 


WILLIAMS,  J.  The  petitioner  operates 
cne  Maxwell  House,  one  of  the  leading  ho- 
tels of  Nashville,  and  as  a  part  of  Its  equip- 
ment has  a  checkroom  near  the  lobby,  in 
which  room  the  overcoats  and  small  baggage 
of  its  guests  are  kept.  Harper,  at  the  time 
a  guest  of  the  house,  deposited  his  overcoat 
in  this  room  for  safe-keeping,  and  received 
from  the  attendant  a  check,  in  the  form  of 
those  there  customarily  in  use,  as  foilows : 


4s»For  other  cases  see  same  topic  and  KBT-NDMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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"Accommodation  Check. 

"Left  at  owner's  risk.    The  management  will 
not  be  responsible  for  loss  or  damage. 
"No.  4554. 

[Signed]    Maxwell   Operating  Co." 

Harper  bad  been  a  patron  of  the  hotel 
for  two  or  three  years,  and  on  numerous 
occasions;  and  on  previous  visits  he  had 
been  directed  by  the  clerk  and  employes  of 
the  house  to  the  checkroom  as  the  place  In 
which  to  deposit  such  articles.  His  overcoat 
In  question  here  was  in  some  way  misdellv- 
ered  or  stolen,  and  he  brought  this  suit  to 
recover  Its  value.  Both  of  the  lower  courts 
have  given  Judgment  in  hla  favor. 

The  defenses  of  the  hotel  company  are 
that  It  maintained  a  baggageroom  In  the 
basement  where  storage  was  at  Its  risk; 
also  a  place  behind  the  clerk's  desk  where 
articles  might  be  left,  the  company  assum- 
ing responsibility;  and,  further,  that  the 
check  received  by  Harper  <H>«tated  as  a  con- 
tractual limitation  upon  Its  common-law  lia- 
bility. 

It  Ib  conceded,  as  It  must  be,  that  from 
an  early  day  the  rule  in  this  state  has  been 
that  an  innkeeper  Is  excused  from  liability 
for  the  loss  of  a  guest's  baggage  or  goods 
only  when  th&  loss  or  Injury  results  fnxn 
the  act  of  Ood  or  Is  caused  by  the  public 
enemy,  or  by  the  fault,  direct  or  Implied,  of 
the  guest  himself.  Maiming  r.  Wells,  9 
Humph.  (28  Tenn.)  746,  SI  Am.  Dec.  688,  and 
cases  In  accord. 

We  hold  on  the  facts  of  this  case  that 
the  attempt  to  work  an  abrogation  or  re- 
lease of  this  common-law  liability  by  the 
banding  out  of  the  check  was  unreasonabl& 

The  storage  room  In  the  basement  was  for 
heavy  baggage,  and  it  does  not  appear  that 
the  equipment  behind  the  desk  was  other 
than  a  safe  for  the  keeping  of  valuables. 
By  custom  and  previous  dealings  with  Hai^ 
per  himself,  he  was  by  the  hotel  company 
directed  to  the  checkroom  as  a  fit  and  the 
proper  repository  for  his  overcoat. 

Obviously,  the  overcoat  was  not  a  thing 
to  be  kept  as  a  valuable  in  a  hotel  safe.  22 
Cyc.  1083,  and  cases  cited. 

A  hotel  which  operates  a  checkroom  In 
effect  Invites  such  use  by  its  guests  as  Har- 
per made  of  it ;  and  the  hotel  company  could 
not  validly  negative  Its  common-law  duty 
or  liability  by  any  such  regulation  or  stipu- 
lation. The  stipulation  In  the  check  was 
void  for  unreasonableness,  unsupported  as 
It  was  by  a  consideration. 

The  exact  legal  question  Involved  is,  per- 
haps, one  of  first  Impression;  but  the  deci- 
sions from  early  times  have  fairly  Indicated 
its  true  solution  by  way  of  an  analogy  that 
has  been  resorted  to  not  Infrequently  by  the 
Judges  in  argumentation.  In  cases  which 
have  coocemed  attempts  of  carriers,  by  no- 
tice or  stipulation,  to  limit  or  abrogate  their 
obligations  In  respect  of  goods  intrusted,  the 
closely  parall^  relation  of  a  public  innkeep- 
er had  been  referred  to^  and  the  obllgationa 


Imposed  by  the  earlier  decisions  upon  inn- 
keepers were  laid  upon  common  carriers.  It 
Is  interesting  to  notice  that.  In  the  develop- 
ment of  Jurisprudence,  the  law  governing 
Innkeepers  was  first  declared;  and  that  lat- 
er, when  the  courts,  had  to  deal  with  the 
more  modern  relation  of  a  common  carrier 
to  his  patron,  the  Judges  made  application 
of  many  of  the  rules  already  in  force  in 
respect  of  the  duties  and  obligations  of  the 
ancient  Innkeeper. 

In  this  case  we  have  the  converse  proposi- 
tion, where  resort  Is  to  be  had  to  analogous 
decisions  on  the  carrier's  obligation. 

Touching  the  analogy:  In  Lane  v.  Cotton, 
12  Mod.  18,  Chief  Justice  Holt,  In  giving  the 
reason  for  the  obligation  of  quasi  insurer 
being  Imposed  alike  upon  carriers  and  Inn- 
keepers, said: 

"For  what  ia  the  reason  that  a  carrier  or 
Innkeeper  is  bound  to  keep  such  goods  as  he 
receives  at  his  peril?  It  is  grounded  upon 
great  equity  and  justice,"  etc. 

In  Richmond  ▼.  Smith,  8  Bam.  ft  Cress.  9, 
Bayley,  J.,  said,  "It  appears  to  me  that  an 
innkeeper's  liability  very  closely  resembles 
that  of  a  carrier,"  and  Lord  Kenyon  in  Kirk- 
man  V.  ShawcroBS,  6  T.  B.  14,  made  a  like 
observation. 

An  instructive  and  apposite  case  is  that 
of  Cole  V.  Goodwin,  19  Wend.  (N,  Y.)  251,  82 
Am.  Dec.  470,  where  there  was  brou^t  in 
question  the  validity  of  a  regulatory  stipula- 
tion posted  up  by  a  common  cairier  (and 
known  to  the  passenger  before  he  took  pas> 
sage)  to  this  effect:  "AU  baggage  at  the 
risk  of  the  owner."  Mr.  Justice  Cowen,  aft- 
er making  ample  use  of  the  analogy  referred 
to,  said  of  the  carrier's  effort: 

"There,  are  no  principles  in  the  law  better 
settled  than  that  whatever  has  an  obvious  ten- 
dency to  encourage  guilty  negligence,  fraud,  or 
crime,  is  contrary  to  public  policy.  Such,  In 
the  very  nature  of  tbmgs,  is  the  consequence 
of  allowing  the  common  carrier  to  throw  off 
or  in  any  way  restrict  his  legal  liability. 
*  *  *  My  conclusion  Is  that  he  shall  not 
be  allowed  in  any  form  to  higgle  with  his  cus- 
tomer end  extort  one  exception  and  another, 
not  even  by  express  promise  or  special  accept- 
ance any  more  than  by  notice.  Be  shall  not 
be  privileged  to  make  himself  a  common  car- 
rier for  his  own  benefit,  and  a  mandatary,  or 
less,  to  his  employe.  He  is  a  public  servant 
with  certain  duties  defined  by  law,  and  be  is 
bound  to  perform  those  duties.  As  Ashurst,  J., 
said  of  the  duties  of  innkeepers  in  Kirkmaa  t. 
Shaw,  they  are  indelible.  •  *  •  Admitting 
that  the  plaintiCf  acceded  in  the  clearest  man- 
ner to  the  proposition  In  the  notice  that  his 
baggage  should  be  carried  on  the  terms  mention- 
ed, I  think  the  contract  thus  made  was  void 
on  his  part  as  contrary  to  the  plainest  princi- 
ples of  public  policy." 

See,  also.  Smith  v.  RaUway,  64  N.  a  235. 

Carrying  forward  the  parallel:  The  valid- 
ity of  a  stlpnlation  undertaking  to  limit  or 
release  a  carrier's  liability  is  to  be  deter- 
mined by  its  reasonableness,  and  its  conform- 
ity to  the  policy  of  the  law  In  relatl<m  to 
the  obligations  of  the  carrier  to  the  public. 
If  it  be  imreascmable  or  oppressive,  it  is 
deemed  void.    LoulsvlUe  ft  N.  B.  Co.  r.  Gtt> 
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bert,  88  Tenn.  430, 12  S.  W.  1018,  7  L.  R.  A. 
162,  and  cases  dted.  The  same  principle 
applies  In  cases  dealing  with  baggage  de- 
posited with  a  carrier,  where  the  analogy 
becomes  even  stronger.  Croat  t.  Yaaoo,  etc., 
R.  Co.,  131  Tenn.  667,  176  S.  W.  1027,  L.  E. 
A.  1815E,  281.  An  unreasonable  notice,  reg- 
alatiou,  or  stipulation  ttiat  baggage  is  held 
at  the  owner's  risk  wUl  not  release  the  car- 
rier from  liability.  10  C.  J.  1207,  and  cases 
dted. 

What  was  said  In  Cole  v.  Goodwin,  siQ>ra, 
should  not  at  this  day  be  construed  to  deny 
to  the  bailee,  of  either  sort,  the  power  to 
make  reasonable  regulations  governing  the 
exercise  of  the  rights  of  a  guest  or  passen- 
ger. 14  R.  G.  L.  527.  Cases  dted  and  re- 
lied upon  by  petitioner  go  no  further  than 
fb  declare  the  existence  of  such  power. 

Thus,  in  Fuller  t.  Coats,  18  Ohio  St  343, 
so  cited,  the  rule  requiring  reasonableness 
Is  recognized.  In  speaking  of  an  innkeeper 
It  was  there  said: 

"It  may,  In  instances,  become  absolutely 
necessary  for  him  to  provide  special  means,  and 
to  make  necessary  retrnlations  and  requirements 
to  be  observed  by  the  gnest,  to  secnra  the  safe- 
^  of  his  property.  When  snch  means  and  re- 
quirements are  reasonable  and  proper  for  that 
purpose,  and  they  are  brought  to  the  knowl- 
edge of  the  gnest,  with  the  infemation  that,  if 
not  obeerved  by  bini,  the  innkeeper  will  not  be 
responsible,"  etc. 

In  the  pending  case  no  place  was  under- 
taken to  be  pointed  out  by  the  hotel  compa- 
ny as  safer  than  tbe  checkroom;  the  guest 
was  not  dolled,  or  even  cauttomed  as  to  its 
use,  but  Invited  to  store  his  overcoat  there. 
The  manifest  purpose  of  the  stipulation  was 
to  evade  the  reBjK>nsibility  Imposed  by  the 
policy  of  the  law  on  tbe  hotel  company. 

A  correct  result  was  reached  when  the 
Court  of  Civil  Appeals  adjudged  liability. 
Writ  of  certiorari  denied. 


CARNEY  V.  CARNEY. 
(Supreme  Court  of  Tennessee.     Feb.  9,  191&) 

1.  DcEDB    «9l44(2) — CowsTKtJCTiow — Condi- 
tions OF  StlPPOBT  —  PASSIRa  OF  TiTU  — 

Rehedy. 
A  deed,  conditioned  that  grantee  support  the 
grantor,  passes  title  immediately,  and  it  is  im- 
material that  there  is  a  condition  whereby  the 
land  would  revert  to  the  grantor  for  a  breach; 
the  remedy  of  the  grantor  being  in  equity  by 
means  of  a  lien  on  the  land,  and  not  by  rescis- 
sion. 

2.  Jttdoiient  «=»85e— Scibb  Faoiab  to  Eit- 
FoacE— Defihsd  Pdbpose. 

Sdre  facias  is  a  judicial  writ,  grantable  by 
fte  court  of  original  pendency,  where,  from  the 
death  of  parties  or  otherwise,  execution  is  neces- 
sary to  oiable  a  party  who  has  secured  a  judg- 
ment to  obtain  the  beneHt  of  it,  and  it  affords 
the  debtor  the  opportunity  of  showing  that  the 
judgment  has  been  satisfied  or  limitation  has 
ran. 

i:^Jftiite.—Voe  other  definitions,  see  Words 
Mid  Phrases.  First  and  Second   Series,  Scire 

Facias.] 


3.  Judgment  «»866-^Soibe  Facias  to  £h- 
roRCE — Pasties— Terke-Ten  ANT. 

Where,  subsequent  to  judgment  awarding 
land  to  another,  tbe  judgment  defendant  conveys 
the  land  to  one  who  goes  into  possession,  the 
latter  is  properly  joined  as  a  party  defendant  in 
a  scire  facias  proceeding,  and  he  may  set  up 
defenses. 

4.  LiMiTATiow  OF  Actions  «=»111  —  Rioht 

UnDBB  JUDOIOtNT — SxrSPBNBIOIl  BT  iNJUliO- 

tion. 
Where  a  divorced  wife  was  awarded  land  as 
alimony,  but  the  court  enjoined  execution  thereof 
by  reason  of  a  condition  in  the  husband's  title 
that  his  grantor  was  entitled  to  life  support  out 
of  the  land,  limitations  did  not  run  against  the 
wife  during  the  life  of  such  grantor. 

5.  Divorce  ^=>265— Aumony— Scise  Facias 
TO  Enfobce. 

Scire  facias  for  writ  of  possession  is  proper 
to  enforce  decree  of  divorce  as  to  land  awarded 
to  wife  and  children,  but  possession  of  whicb 
was  enjoined  during  the  life  of  tbe  husband's 
grantor  entitled  to  support,  although  both  the 
husband  and  wife  were  dead  and  scire  facias 
was  brongfat  by  the  diildren;  tbe  death  of  the 
parties  not  affecting  the  right  of  enforcing 
part  of  a  divorce  decree  diveatiug  and  vesting 
the  title  of  land. 

Brror  to  Olrcnlt  Court,  Davidson  Connty: 
Hios.  E.  Matthews,  Jadg& 

Divorce  action  by  Julia  A.  Carney  against 
O.  W.  Carney.  Judgment  for  plaintlfl,  wlfh 
award  of  land  as  alimony.  Sdre  facias  by 
hdrs  of  plalnttCt  to  enforce  the  award.  From 
a  judgment  of  Oie  Coart  of  Civil  Appeals, 
reversing  a  lodgment  of  the  dicnlt  eoart 
for  the  heirs,  tbe  latter  bring  error.  Re- 
versed. 

A.  F.  Whitman,  of  NashvlUe,  for  dilldrai 
of  Julia  A.  Carney.  Pendleton  &  De  Witt,  of 
Nashville,  and  P.  H.  Duke,  of  Ashland  Caty, 
for  Jesse  C.  Carney. 

WILLIAMS,  J.  The  above-entitled  cause 
Is  a  divorce  suit,  which  was  disposed  of 
by  a  Judgment  of  the  drcult  court  In  the 
year  1888.  The  questions  now  standing  for 
disposition  arise  at  tbis  late  date  on  an  ap- 
plication made  In  tbe  circuit  court  for  a  writ 
of  sdre  fadas  to  revive,  tor  enforcement 
by  the  issuance  of  a  writ  of  possession. 

In  the  original  divorce  proceeding  by  JuUa 
A.  Carney  against  ber  husband,  O.  W.  Car- 
ney, she  was  granted  an  absolute  divorce 
and  awarded  alimony.  As  a  part  of  alimony 
the  husband's  farm,  located  in  Cheatham 
county.  Involved  on  this  appeal,  was  assign- 
ed ;  the  title  being  divested  out  of  him  and 
vested  in  Julia  A.  for  and  daring  her  natural 
life,  and  at  her  death  to  go  "to  such  of  her 
children  as  may  then  be  living  and  the  issue 
of  such  as  may  be  dead,  share  and  share 
alike." 

This  tract  of  land  had  been  conveyed  In 
1883  to  the  husband,  G.  W.  Carney,  by  a  deed 
of  his  mother,  Elizabeth,  and  his  old  maid 
sister.  Unity  P.  Carney.  The  deed  is  set  out 
below.  The  mother  of  the  grantee  died  in 
1883,  shortly  after  making  the  deed;  but 
Unity  P.  Carney  survived  until  August  1915. 


OOier  cases  see  same  topic  and  KET-NUUBBR  In  all  Key-Numbered  DlseeU  and  Indexn 

Digitized  by  ^OOQl€ 


618 


200  SOUTHWESTERN  REPORTEB 


(Tenn. 


G.  W.  Carney  and  his  divorced  wife,  Jnlla 
A.,  died  before  that  date. 

A  writ  of  possession  Issued  In  1888  to  put 
Julia  A.  Carney  In  possession,  but  Its  execu- 
tion was  enjoined  by  G.  W.  Carney  and  his 
sister,  Unity  P.,  on  the  grounds  that  the  deed 
of  conreyance  by  the  latter  (and  the  mother, 
who  had  died  before  the  bill  was  filed)  to 
6.  W.  Carney  was  based  on  his  covenant  to 
support  Unity  P.  during  her  natural  life, 
and  that  the  only  source  of  support  or  means 
of  complying  with  that  agreement  was  for 
6.  W.  to  operate  the  farm  in  question. 

The  Chancellor  In  1889  passed  a  decree,  in 
the  chancery  court  of  Cheatham  county,  sus- 
taining that  contention  and  enjoining  the 
execution  of  the  writ  of  possession  during 
the  life  of  Unity  P. 

On  the  death  of  Unity  P.  in  1915,  the  sur- 
viving children  of  Julia  A.  and  G.  W.  Car- 
ney made  application  for  the  writ  o£  scire 
facias  already  referred  to;  and  Jesse  G. 
Carney  was  made  one  of  the  defendants,  he 
being  a  son  of  G.  W.  Carney  by  a  subsequent 
marriage,  who  was  in  possession  of  the  land 
under  a  claim  of  right  and  title. 

The  circuit  Judge  at  the  hearing  sustained 
the  applicant's  right  to  scire  facias  and  to  a 
revivor  of  the  old  decree  of  divorce  for  en- 
forcement by  way  of  writ  of  possession.  His 
Judgment  was  reversed  by  the  Court  of  Civil 
Appeals,  and  the  case  is  before  us  on  peti- 
tions for  certiorari. 

The  Court  of  Civil  AK>eals  based  the  re- 
versal <m  two  grounds.  The  first  concerns 
the  effect  of  the  deed  of  Unity  P.  Carney 
and  mother  to  G.  W.  Carney,  which  deed  Is 
as  follows: 

"For  the  love  and  aifection  that  we  have  for 
our  son  and  brother,  G.  W.  Carney,  and  for 
the  further  consideration  that  he  agrees  and 
binds  himself  to  take  care  of  us  during  our 
lives,  we  give  unto  him  all  the  land  we  own, 
with  the  understanding  that  he  is  to  pay  all  the 
debts  we  owe,  and  if  he  fails  to  do  so  enough 
of  the  land  is  to  be  sold  to  pay  them. 

"Our  lands  lie  in  two  tracts  [here  describing 
same].  The  said  G.  W.  Carney  is  to  take  good 
care  of  us  and  improve  the  places,  and,  in  case 
he  fails  to  do  so,  we  reserve  the  right  to  take 
the  places  from  him  and  dispose  of  them  as  we 
please,  paying  him  whatever  is  right  for  the 
work  he  may  have  done;    and  what  i^rsonal 

groperty  he  may  gain  during  our  lives  is  to  be 
is  at  our  death,  and  he  is  to  defray  all  burial 
expenses  and  any  other  expenses  that  may  ac- 
crue to  us  during  our  lives.    Sept.  19,  1883. 
"Elizabeth  Carney. 
"U.  P.  Carney." 

The  Court  of  Civil  Appeals  held  that  no 
title  vested  In  G.  W.  Carney  by  reason  of 
the  execution  of  this  deed;  that  in  order 
for  him  to  obtain  title  it  was  necessary  to 
discbarge  the  obligation  to  support  the  gran- 
tors. The  theory  of  that  court  evidently  was 
that  compliance  by  the  prantee  was  a  con- 
dition precedent  to  vestlture  of  title. 

[1]  This  Is  an  erroneous  view.  The  prin- 
ciples governing  In  this  Jurisdiction  a  con- 
veyance the  consideration  for  which  is  the 
support  of  the  grantor  or  grantors  are  as 
follows: 


(a)  Upon  delivery  of  such  a  deed  the  title 
vests  in  the  grantor.  Complianoe  on  his 
part  is  not  a  condition  precedent  Goodman 
v.  Skelton,  2  Tenn.  Ch.  App.  284. 

(5)  Ordinarily  the  provision  for  support 
Is  not  treated  as  a  condition  subsequent, 
though  the  instrument  may  be  so  framed  as 
to  make  it  so.  We  need  not  determine  in 
the  pending  case  whether  the  provision  lu 
the  deed  "reserving  the  right  to  take  the 
places  from  him  and  dispose  of  them  as  we 
please"  is  the  legal  equivalent  to  a  stipula- 
tion of  the  right  of  forfeiture  and  re-entry 
as  upon  breach  of  a  condition  subsequent, 
since  the  grantors  never  undertook  to  de- 
clare a  forfeiture  or  to  re-enter;  and  no  one 
else  has  a  right  to  do  so.  Carney  v.  Carney, 
106  Pa.  34,  46  Atl.  264. 

(c)  Such  provisions  for  maintenance  of 
support  are  usually  deemed  to  he  covenants, 
and  their  performance  treated  as  constituting 
the  consideration  that  supports  the  deed; 
ahd  therefore  the  grantor's  remedy  is  to  en- 
force the  payment  of  the  consideration  by  a 
bill  to  have  the  amount  of  a  reasonable  sup- 
port, or  the  amount  due  by  reason  of  a  par- 
tial lack  of  support,  ascertained.  8  R.  O.  I^ 
p.  1112. 

(d)  That  amount  will  be  enforced  as  a 
lien  on  the  land.  Goodman  v.  Skdton.  supra ; 
Robertson  v.  Newman,  2  Tenn.  Ch.  App. 
181. 

(e)  Cancellation  or  rescission  ot  the  deed 
is  not  the  remedy,  even  where  there  has  been 
a  total  failure  to  support,  unless,  of  coarse, 
the  deed  was  taken  by  the  grantor  with  no 
intention  to  comidy.   Same  authorities. 

In  event  such  a  grantee  die  before  the 
grantor,  the  fact  that  he  can  no  longer  or 
fully  perform  the  agreement  to  support  the 
grantor  during  the  latter's  natural  life  will 
not  defeat  the  estate  of  the  grantee,  for 
equity  will  protect  the  interests  of  both  par- 
ties, grantor  and  grantee,  by  determining 
the  amount  awardable  as  compensation  and 
enforce  its  payment  as  a  lien  on  the  land 
conveyed. 

Perhaps  on  no  other  head  of  the  law  are 
the  decisions  in  the  several  Jurisdictions  as 
variant  or  in  as  much  conflict  as  they  are 
in  regard  to  the  rights  of  a  grantor  in  a  deed 
which  contains  a  provision  for  his  sui^wrt 
Some  courts  Itold  that  there  is  an  implied 
condition  subsequent ;  others  that  the  reme- 
dy on  failure  to  support  Is  to  rescind  for 
fraud;  others  grant  cancellation  or  rescis- 
sion r(pr  failure  of  consideration;  others 
hold  that  specific  performance  Is  the  proper 
relief. 

In  several  other  states  the  rule  we  adopt 
is  administered.  We  think  that  this  rule 
is  productive  of  Juster  results.  It  is  elastlo 
enough  to  meet  the  equities  of  both  grantor 
and  grantee,  while  some  of  the  other  doc- 
trines are  not.  In  its  application,  the  chan- 
cellors will  not  be  unmindful  that  the  gran- 
tors are  usually  old  or  infirm  persona,  and 
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entitled  to  the  solicitude  and  tender  regard 
of  tbe  court  wben  it  comes  to  measuring  the 
recovery  mini,  to  the  end  that  it  may  repre- 
sent compensation,  fair  and  not  too  Btint- 
Ingly  doled. 

[2]  A  writ  of  "scire  facias"  to  enforce  a 
Judgment  or  decree  is  a  Judicial  writ,  grant- 
able  by  the  court  of  original  pendency,  where, 
from  the  death  of  parties  or  otherwise, 
execution  (fl.  fa.,  writ  of  possession,  etc.) 
Is  necessary  to  enable  the  iiarty  who  has 
secured  the  Judgment  to  obtain  the  benefit 
of  it.  It  ia  a  prc^per  process  wben  a  Judg- 
ment has  been  obtained,  and  execution  re- 
mains to  be  done,  but  cannot  be  efTectually 
accomplished  in  ordinary  mode  by  reason 
of  leivents  subsequent  to  tbe  rendition  oC 
the  judgment.  The  procedure  for  the  writ 
affords  the  debtor  or  person  proceeded 
against  an  opportunity  to  show,  if  he  can, 
that  the  decree  has  been  satisfied,  or,  if  he 
cannot,  to  avail  of  the  statute  of  limitations 
or  other  allowable  defenses. 

[S]  A  "terre-tenant,"  properly  to  be 
brought  In  by  scire  facias,  Is  one  who  has 
a  substantial  Interest  or  estate  in  tbe  land, 
coupled  with  the  actual  possession,  which 
he  has  derived  mediately  or  immediately 
from  the  Judgment  defendant  after  tbe  land 
was  affected  or  bound  by  the  Judgment  or 
decree.  ?3  Cyc.  1455.  Jesse  C.  Carney,  who 
was  In  possession  holding  by  deed  mediately 
under  O.  W.  Carney,  therefore,  was  properly 
Joined  as  defendant  in  the  writ;  and  he 
was,  of  course,  entitled  to  set  up  defenses. 

[41  The  statute  of  limitations  was  not 
available  as  a  defense  in  this  case,  since  the 
execution  of  the  decree  awarding  the  land 
as  alimony  was  suspended  by  force  of  the 
Injunction  which  was  sued  out  by  his  privy 
and  prevented  the  writ  of  possession  being 
served  during  the  life  of  Unity  P.  Carney. 

The  Court  of  Civil  Appeals  held  that  a  di- 
vorce decree  may  not  be  revived  by  scire 
facias,  even  In  order  to  enforce  that  feature 
of  it  which  relates  to  alimony. 

"tbe  argument  of  that  court,  in  its  opinion 
is,  in  substance,  to  this  effect:  Both  the 
husband  and  wife,  parties  to  the  decree  for 
divorce,  having  died,  since  the  rendition  of 
the  decree,  the  decree  itself  is  dead  and  in- 
capable of  being  revived.  "Where  it  is 
sought  to  revive  a  decree,  the  whole  decree 
must  be  revived,  and  not  a  part  of  it." 

[5]  l%e  fundamental  idea  is  that,  because 
both  parties  to  the  status  affected  by  the 
dlssolntlon  of  marital  bonds  in  the  decree 
of  divorce  are  now  dead,  the  decree  is  whol- 
ly incapable  of  being  revived.  This  disre- 
gards the  fact  that  the  divorce  decree  had 
two  phases  (McBee  v.  McBee,  1  HeiSk.  [48 
Tenn.]  558) — one  affecting  personal  status; 
the  other  fixing  property  rights  by  way  of 
allowance  of  alimony.  As  to  the  land  so 
awarded,  title  to  which  was  divested  and 
vested,  a  writ  of  possession  was  ordered  to 


issue  to  put  the  wife  in  possession.  It  is 
not  to  be  doubted  that,  in  suits  where  title 
to  lands  are  so  dealt  with,  scire  facias  will 
lie  for  execution  by  writ  of  possession.  Hess 
V.  Sims,  1  Yerg.  (9  Tenn.)  143. 

Scire  facias  has  been  held  to  be  an  ap% 
proprlate,  though  not  exclusive,  process  to 
obtain  tbe  execution  against  the  estate  of 
a  deceased  husband  of  a  decree  for  alimony 
granted  to  the  wife  in  the  decree  of  divorce 
rendered  against  the  husband  in  his  lifetime. 
Knapp  v.  Knapp,  184  Mass.  353;  Cotftnan 
V.  Finney,  66  Ohio  St.  61,  61  N.  B.  155,  56 
L.  R.  A.  794.  See,  also,  McCollum  v.  Mo' 
C<dlum,  1  Heisk.  (48  Tenn.)  566,  note. 

If  this  were  not  true,  the  title  to  the  land 
vested  in  Mrs.  Julia  Carney  and  her  children 
would  stand  to  be  defeated,  because  the  court 
has  not  power  to  make  effectual  its  own  de- 
crees— a  thing  inconceivable. 

Other  assignments  of  error  are  disposed 
of  in  a  memorandum  for  decree.  Orant  writ 
of  certiorari,  reverse  the  Judgment  of  the 
Court  of  CAvll  Appeals,  affirm  that  of  tbe  cir- 
cuit court,  and  remand  for  accordant  pro- 
ceedings. 


MORELOCK  V.  HAIL  at  aL 

(Supreme  Court  «f  Tennenee.    Feb.  9,  1918.) 

EXKCUTOBB    AWD    Admiwistratoks    «=9271    — 
PAYKERT    of    CLAIICS    OONBTBUOnOM    OF 

Will— "Goods"— "Mebchandisk." 
Where  a  lawyer's  will  provided  that  aH  ac- 
counts for  goods  or  merchandise,  and  all  notes 
for  borrowed  money  executed  by  him,  were  to  be 
paid  within  00  days  after  his  death  out  of  his 
insurance  money,  a  charge  for  stenographic  serv- 
ices, rendered  in  attending  the  trials  of  law- 
suits, making  notes  of  the  proceedings,  and  fur- 
Dishing  typewritten  transcripts,  was  not  so  pay- 
able, the  portion  of  the  account  for  making  notes 
of  court  proceedings  being  neither  "goods"  nor 
"merchandise,"  but  a  debt  for  services,  while  the 
transcripts  were  not  included  in  such  terms,  hav- 
ing no  intrinsic  or  market  value,  and  not  b*- 
log  generally  articles  of  barter  or  trade. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gioods; 
Merchandise.] 

Certiorari  to  Ckinrt  of  Civil  Appeals. 

Suit  by  J.  C.  Morelock  against  E.  A.  Hail, 
executor,  and  others.  Demurrer  to  the  bill 
was  overruled,  and  defendants  appealed  to 
the  Court  of  Civil  Appeals,  which  reversed, 
and  complainant  petitl<»i8  for  certiorari.  Pe- 
tition d«iied. 

J.  C.  Morelock  and  Jas.  W.  McClure,  both 
of  Nashville,  for  plaintiff.  Walter  Stokes,  of 
Nashville,  for  Hail. 

FENTRESS,  J.  The  bill  of  complaint  al- 
leges that  Harry  S.  Stokes,  deceased,  a 
Nashville  lawyer,  was  Indebted  to  the  com- 
plainant in  the  sum  of  ^,196.55  for  steno- 
graphic services  rendered  in  attending  tiie 
trials  of  lawsuits  and  making  notes  of  the 
proceedings  and  furnishing  typewritten 
transcripts  of  same. 


AssFor  otb«r  cases  see  sam*  topic  and  KBT-NTIMBBR  In  all  Key-Numbered  Digests  aad  Indmea 
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The  bin  states  that  Stokes  had  effected 
policies  of  Insurance  upon  his  life,  payable 
to  his  estate,  for  more  than  $90,000;  also 
tbiit  he  died  testate,  and  that  the  proceeds  of 
the  policies  were  in  the  hands  of  the  defend- 
.ants,  bis  executor  and  executrix,  the  latter 
the  widow  of  the  decedent,  and  that  by  the 
terms  of  the  codicil  to  the  will,  the  testator 
provided  for  the  payment  of  complainant's 
debt  out  of  this  insurance  nioney. 

It  Is  averred  that  the  estate  of  the  deceas- 
ed is  hopelessly  Insolvent,  and  that  the  exec- 
utor and  executrix  have  refused  to  pay  com- 
'plalnant's  claim  out  of  the  aforesaid  fund. 

The  paragraph  of  the  codlcU  relied  upon 
Is  as  follows: 

"All  acconnts  for  goods  or  merchandise  and 
all  notes,  for  borrowed  money,  executed  by  me, 
are  to  be  paid  within  sixty  days  after  my  death, 
and  for  these  such  items  I  wish  payment  made 
out  of  my  insurance  money,  since  I  do  not  wish 
people  who  have  risked  me  to  be  kept  out  of 
their  money  longer  than  sixty  days." 

Complainant  insists  that  his  debt  is  com> 
prehMided  in  the  words  "goods  or  merchan- 
dise." 

The  defendants  demurred  to  the  bill,  and 
their  demurrer  was  overruled,  and  they  ax>- 
pealed  to  the  Court  of  Civil  Appeals.  That 
court  was  of  the  opinion  that  the  decree  was 
erroneous  in  finding  complainant's  debt  was 
covered  by  the  words  "goods  or  merchan- 
dise," and  reversed  the  chancellor.  A  peti- 
tion for  certiorari  has  been  filed,  In  this 
court,  in  which  It  Is  Insisted  the  decree  of 
the  chancellor  is  correct,  and  that  of  tbe 
Court  of  Civil  Appeals  is  erroneous. 
,  We  are  of  the  opinion  that  the  Court  of 
Civil  Appeals  was  correct,  and  the  demurrer 
to  the  bill  should  have  been  sustained. 

Bonvier  defines  goods  as  follows: 

"Goods.  In  contracts.  The  term  'goods'  fa 
not  so  wide  ds  chattels,  for  it  applies  to  inani- 
mate objects,  and  does  not  include  animals  or 
chattels  real,  as  a  lease  for  years  of  bouse  or 
land,  which  chattels  does  include.  Goods  will 
not  include  fixtures ;  a  subscription  for  stock; 
or  teams  and  wagons,  notes  and  accounts  due; 
in  a  more  limited  sense  goods  is  used  for  arti- 
cles of  merchandise.  It  has  been  held  in  Massa- 
chusetts that  promissory  notes  were  within  the 
term  'goods'  in  the  statute  of  frauds;  so  stock 
or  shares  of  an  incorporated  company;  so,  in 
some  cases,  bank  notes  and  coin.  The  word 
'goods'  is  always  used  to  designate  wares,  com- 
modities, and  personal  chattels;  the  word  'ef- 
fects' is  the  equivalent  of  the  word  'movables.'  " 

"In  'wiUs.     Goods  is  nomen  generalissimum. 


and,  if  there  is  nothing  to  limit,  will  compre- 
hend all  of  the  estate  of  tiie  testator,  as  stocks, 
bonds,  notes,  money,  plate,  furniture,  etc.  But 
in  general  it  will  be  limited  by  tbe  context  of 
the  will." 

This  lexicographer  also  defines  merchan- 
dise as  follows: 

"A  term  including  all  those  things  which  mer- 
chants sell,  whether  wholesale  or  retail ;  as  dry 
goods,  hardware,  groceries,  drugs,  etc.  It  is 
usually  applied  to  personal  chattels  only  and  to 
those  which  are  not  required  for  food  or  imme- 
diate support;  but  such  as  remain  after  having 
been  used,  or  which  are  used  only  by  a  alow  con- 
sumption. 

"It  may  be,  and  often  is,  used  as  the  synonym 
of  'goods,'  'wares,'  and  'commodities.'  If  used 
in  an  insurance  policy  to  describe  the  goods  of 
a  merchant,  it  may  very  properly  be  limited  to 
goods  for  sale.  If  used  for  the  same  purpose  to 
describe  the  goods  of  a  painter,  it  may  be  held 
to  cover  property  intended  for  use,  and  not  for 
sale. 

"Mere  evidences  of  value,  as  bank  bills,  are 
not  merchandise.  The  fact  that  a  thing  is  some- 
times bought  and  sold  does  not  make  it  mar> 
chandise. 

"  'Goods,  wares,  merchandise,'  has  been  held 
to  embrace  animate,  as  well  as  inanimate,  prop- 
erty, as  oxen,  or  horses.  Merchandise  may  in- 
clude a  curricle ;  or  shares  in  a  joint-stock  com- 
pany ;  or  horses  and  trucks." 

Both  words  are  very  comprehensive.  It  la 
impossible  to  gave  a  definition  of  eiUie» 
which  would  be  a  proper  test  under  all  con- 
ditions. Tbe  meaning  of  the  terms  must  be 
gathered  from  the  context  and  subject  In 
re  The  Conqueror,  166  D.  S.  114,  17  Sup.  Ct 
610,  41  L.  Ed.  940;  Boston  &  Gloucester 
Steamboat  Co.  v.  Commonwealth,  195  Mass. 
385,  81  N.  a  286,  11  Ann.  Cas.  678;  In  re 
Watson,  17  S.  D.  486,  97  N.  W.  463,  2  Ann. 
Cas.  321;   Gibbs  v.  Usher,  10  Fed.  Gas.  303. 

Tbe  portion  of  the  account  for  making 
notes  of  court  proceedings  is  manifestly  nei- 
ther goods  nor  merchandise  but  a  debt  for 
services.  Furthermore  we  do  not  think  such 
transcripts  are  included  In  these  terms. 

Transcripts  of  court  proceedings  have  no 
intrinsic  value;  they  have  no  market  value; 
they  are  not,  generally,  articles  of  barter  or 
trade;  tbey  are  not,  ordinarily,  valuable  to 
anybody,  except  persons  who  have  a  special 
interest  in  tbe  lawsuits  of  which  they  are 
records.  Tbey  are  written  information  of 
transactions  which  have  taken  place  in  court, 
and  are  valuable  only  as  permanent  records 
of  the  facts  which  tbey  record. 

Tbe  petition  for  certiorari  is  denied. 
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VfASD  CATTLE  ft  PASTURE  CO.  t.  CAR- 
PENTER. (No.  271S.) 
(Supreme  Court  of  Texas.  Feb.  13,  191&) 
Statdtis  ^=>110%(1)— Tttlb— CoNSTiTtrriON. 
Acts  33d  Leg.  c,  72  (Vernon's  SftTles'  Ann. 
Civ.  St.  1914,  art  7235),  entitled  "An  act  to 
amend  article  7235,  chapter  6,  title  124,  of  the 
Revised  Civil  Statutes  of  Texas,  1911,  with  ref- 
erence to  the  mode  of  preventing  horses  and 
certain  other  animals  from  running  at  large  in 
counties  named,  so  as  to  include  Ochiltree, 
Moore,  Sherman,  Han^ord,  Henderson,  Camer- 
on, Hartley,  Dallam,  Concho,  Pecos,  Reeves, 
Wharton.  Gonzales,  Kerr,  Kendall,  Haskell, 
Xoung,  Cottie,  Hardeman  and  Hall  counties, 
and  declaring  an  emergency,"  to  the  extent  that 
it  attempted  to  exclude  Matagorda  county  from 
the  operation  of  the  Stock  Law  (Rev.  St  1911, 
art.  7235),  is  violative  of  the  constitutional  re- 
quirement as  to  the  title  of  statutes. 

Error  to  Court  of  Civil  Appeals  <rf  First 
Supreme  Judicial  District 

Suit  between  the  Ward  Cattle  &  Pasture 
Company  and  William  Carpenter.  To  review 
Judgments  of  the  district  court  and  of  the 
Court  of  Civil  Appeals,  the  company  brings 
error.    Judgments  affirmed. 

Krause  &  Wilson,  of  Bay  City,  and  Procto*, 
Vandoiberge,  Craln  &  Mitcbell,  of  Victoria, 
for  plaintiff  In  error.  Oaines  &  Corbett,  of 
Bay  City,  for  defendant  tn  error. 

PHILLIPS,  C.  J.  The  question  In  the  case 
l8  whether  the  Act  of  the  Thirty-third  Leg- 
islature (Chapter  72,  page  131,  General  Laws 
of  1913  [Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  7235]),  was  effective  to  exdade  Matagor- 
da County  from  those  counties  of  the  State 
entitled  to  the  benefit  of  the  stock  law. 

Matagorda  was  included  as  one  of  such 
counties  by  the  Act  of  1909.  This  act  wa& 
brought  forward  In  the  revision  of  1911  as 
Article  7235.  Under  it  an  election  was  duly 
held  In  March  of  1913  in  a  certain  subdivi- 
sion of  the  county  to  determine  whether  the 
stock  law  should  be  there  put  Into  operation, 
resulting  in  favor  of  the  law.  An  Injunction 
suit  assailed  the  validity  of  the  election  upon 
the  ground  that  by  the  Act  of  1911  Matagorda 
County  was  dropped  from  the  list  of  counties 
that  mi^t  avail  themselves  of  the  law.  The 
Section  was  sustained,  the  Court  of  Civil 
Appeals  holding  that  the  caption  of  the  Act 
of  1911  was  such  as  not  to  authorize  the 
attempted  omission  of  Matagorda  County  In 
the  body  of  the  Act  HOlman  v.  Cowden  & 
Sutherland  (CHv.  App.)  158  S.  W.  571.  A 
writ  of  error  was  refused  in  the  case.  This 
left  the  status  of  Matagorda  County  as  it 
was  xjD&et  the  Act  of  1909 — ^that  is.  Article 
7235. 

The  Act  of  1918 — ^Involved  here — ^Is  an 
amendment  of  Article  7235.  It,  likewise,  in 
the  body  of  the  Act,  mnits,  or  attempts  to 
omit  Matagorda  County  from  the  list  of  enu- 
merated counties  entitled  to  invoke  the  stock 
law;  and  agnln,  as  applied  to  this  Act,  the 
question  recurs  as  to  whether  the  title  will 


support  Matagorda  County's  exclusion  from 
the  benefits  of  the  law. 

The  title  of  the  Act  is  In  these  words: 

"An  Act  to  amend  Article  7235,  Chapter  6, 
Titie  124,  of  the  Revised  Civil  Statutes  of  Tex- 
as, 1911,  with  reference  to  the  mode  of  prevent- 
ing horses  and  certain  other  animals  from  run- 
ning at  large  in  counties  named,  so  as  to  include 
Ochiltree,  Moore,  Sherman,  Hansford,  Hender- 
son, Cameron,  Hartiey,  Dallam,  Concho,  Pecos, 
Reeves,  Wharton,  Gonzales,  Kerr,  Kendall,  Has- 
kell, Young,  Cottie,  Hardeman  and  Hall  conn- 
ties,  and  declaring  an  emergency." 

No  one  reading  this  title  could  reasonably 
conclude  that  the  purpose  of  the  Act  was 
other  than  to  merely  enlarge  Article  7235 
so  as  to  have  It  include  in  its  designation  of 
the  counties  privileged  to  prohibit  the  run- 
ning of  stock  at  large,  the  additional  counties 
named.  The  statement  that  the  article  was 
to  be  amended  as  to  "counties  named  so  as  to 
include"  those  referred  to  was  a  distinct  as- 
surance that  the  object  of  the  Act  was  a 
limited  one,  and  that  its  scope  was  to  amend 
the  article  in  that  way  and  no  other,  nils 
is  true,  whether  the  term,  "counties  named," 
be  construed  as  meaning  those  named  in  the 
original  artide  or  those  named  in  the  amend- 
atory Act  The  phrase,  "so  as  to  include," 
etc.,  of  itself,  definitely  fixes  the  character 
of  the  amendment  as  one  seeking  no  other 
alteration  in  the  original  article  than  to 
bring  the  additional  counties  within  its  pur- 
view. This  is  the  plain  sense  of  the  language, 
and  no  amount  of  reasoning  can  change  It. 
It  gives  no  hint  that  Matagorda  County,  or 
any  other  county  found  in  Article  7235,  was 
to  be  dropped  from  the  article  and  excluded 
from  its  benefits.  If  it  was  intended  to  sig- 
nify that  such  was  to  be  the  effect  of  the 
Act,  it  was  a  deceptive  and  misleading  title. 

The  purpose  of  the  constitutional  provi- 
sion in  respect  to  the  title  of  legislative  acts 
is  well  understood.  It  Is  that  by  means  of 
the  title  the  legislator  may  be  reasonably  ap- 
prised of  the  scope  of  the  bill  so  that  sur- 
prise and  fraud  In  legislation  may  be  pre- 
vented. True,  according  to  preivious  deci- 
sions of  this  court,  if  the  title  had  only  de- 
clared that  the  purpose  of  the  Act  was  to 
amend  Article  7235  of  the  Revised  Statutes, 
it  would  have  supported  an  act  amending  the 
article  so  as  to  omit  Matagorda  County.  But 
with  this  title  announcing,  as  it  does,  that 
the  article  was  to  be  amended  in  a  particular 
way,  no  legislator  would  reasonably  have 
conceived  that  it  was  to  be  amended  in  an- 
other way  exactly  contrary  to  that  stated. 
This  is  a  case  lUustraUng  the  wisdom  and 
Justice  of  the  constitutional  provision. 

The  Act  to  the  extent  that  it  attempted 
to  exclude  Matagorda  County  from  the  opera- 
tion of  Article  7235,  violates  the  Constitution. 
The  result  is  that  Matagorda  County  is  still 
entitled  to  avail  itself  of  the  stock  law  as 
provided  in  Article  7235.  The  Judgments  of 
the  District  Court  and  Court  «f  Civil  Ap- 
peals are  accordingly  aflirmed. 
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THOMAS  T.   STATE.     (No.  4865.) 

(Court  of  Oriminal  Appeals  of  Texas.    Jan.  SO, 

1018.) 
Lascent  €=5>55— Evidence— SumcMENCT. 

Evidence  held  to  sustain  conviction  of  the 
ofFense  of  horse  theft 

Appeal  from  District  Court,  Limestone 
County ;   A.  M.  Blackmon,  Judge. 

Walter  Thomas  was  convicted  of  horse 
theft,  and  he  appeals.    Affirmed. 

B.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDBRGAST,  J.  Appellant  was  con- 
victed of  horse  theft,  and  assessed  the  lowest 
punishment.  No  complaint  was  made  to  the 
court's  charge,  and  there  are  no  bills  of  ex- 
ception. Appellant's  defense  was  alibi.  This 
question  was  submitted  by  the  court  in  a 
proper  charge.  The  Jury  found  against  him 
on  it. 

The  proof  was  sufficient  to  show  and  justi- 
fy the  jury  to  believe  that  appellant  lived 
near  Kosse  and  near  where  the  owner  of  the 
stolen  horse  resided,  and  knew  the  premises 
where  and  the  way  the  horse  was  kept  The 
horse,  saddle,  bridle,  etc.,  were  stolen  in  the 
night  of  January  8th.  The  owner  and  his 
folks  early  next  morning  saw  the  horse  had 
been  stolen,  and  began  bunting  for  it  and 
having  others  do  so.  Some  two  weeks  later 
they  located  the  horse  in  Austin.  Two  wit- 
nesses swore  podtlvely  that  appellant  ap- 
peared In  Austin  vrith  the  horse  on  January 
IStli,  and  sold  it  to  one  of  them.  He  told 
one  of  them  where  he  had  sold  or  traded  the 
saddle  before  he  reached  Austin.  This  sad- 
dle was  found  where  he  said  he  had  disposed 
of  it,  and  recovered.  The  horse  was  recov- 
ered. Appellant  denied  that  he  was  the  per^ 
son  whom  these  two  witnesses  identifled 
with  the  horse.  He  claimed  that  he  was  at 
Marlln  at  the  time  the  horse  was  stolen  and 
some  days  thereafter.  All  this  was  for  the 
Jnry.  The  evidence  was  sufficient  to  sustain 
the  conviction. 

The  judgment  is  affirmed. 


JOHNSON  V.  STATE.     (No.  4830.) 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 

1.  FOBOEBT  €=340  —  ClRCUMSTANTlAI.  EVI- 
DENCE— Passing  Pobged  Check. 

Passing  a  forced  check  with  knowledge  of  its 
forgery  is  a  circumstance  against  defendant 
charged  with  forgery. 

2.  Cbiminal  LiAw  9=9814(17) — iNSTBnoTiONS 
— Failube  to  Ckabqe  on  Cibcuustantiai, 
Evidence. 

In  a  prosecution  for  forgery  of  a  check, 
where  the  check  which  defendant  procured  to 
be  cashed  was  not  payable  to  him,  and  the  proof 
that  he  knew  it  was  forged  was  not  direct,  and 
his  passing  it  was  to  be  inferred  only  from  cir- 
cnmstances  detailed  in  evidence  that  he  gave  a 
note  or  paper  to  a  negro  boy  and  told  him  to 


'  take  it  to  a  drug  store  and  bring  the  money  back, 
etc.,  the  court's  failure  to  charge  on  circumstan- 
tial evidence  was  erroneous. 

Appeal  from  District  Court,  Nacogdoches 
County ;  L.  D.  Guinn,  Judge. 

Jim  Johnson  was  convicted  of  forgery,  and 
he  appeals.  Judgment  reversed,  and  cause 
remanded. 

Arthur  A.  Seale,  of  Nacogdoches,  for  ap- 
pellant. B.  B.  Hendricks,  Asst  Atty.  Gen., 
for  the  State. 

MORROW,  J.  Appellant  was  indicted  and 
convicted  of  forging  a  check  for  $9.50  on  the 
Stone  Fort  National  Bank  of  Nacogdodies 
purporting  to  be  drawn  by  Robert  Berger  in 
favor  of  George  Whltker.  The  check  was 
forged.  Appellant  obtained  a  blank  check 
on  the  Stone  Fort  National  Bank  from  a 
witness.  He  gave  a  negro  boy  what  the  lat- 
ter described  as  a  note  or  paper,  and  told 
him  to  take  it  to  the  drug  store  of  Mr.  Strip- 
ling, and  told  the  boy  to  bring  him  the  money 
back  and  he  would  give  him  a  quarter.  The 
boy  took  the  check  to  the  drug  store,  and 
Mr.  Stripling  before  cashing  it  required  the 
boy  to  write  George  Whltker  on  the  bade  of 
It  and  his  own  name,  and  gave  bim  tbe  mon- 
ey, which  the  boy  gave  to  appellant  A 
negro  by  the  name  of  George  Whltker  had 
worked  for  Robert  Berger.  Payment  was  re- 
fused when  the  check  was  presented,  and 
the  money  returned  to  Mr.  Stripling,  wbo 
had  cashed  the  cbedc.  Mr.  Stripling  said 
that  whoi  he  found  tbe  check  was  spurious 
he  found  appelant  at  the  home  of  bis  step- 
father Mallory.     He  said: 

"I  brought  the  defendant  to  town  and  carried 
him  to  the  Stone  Fort  Bank,  and  be  got  the 
money  on  some  other  checks  he  had,  and  he 
paid  it  all;  he  first  wanted  to  jnst  pay  a  part 
of  it  and  pay  the  other  some  oUier  time,  but  I 
told  him  that  wouldn't  do,  so  he  got  the  money 
and  paid  it  all.  As  to  what  statement  defend- 
ant made  to  me  at  that  time  about  this  transac- 
tion, I  really  don't  believe  be  made  any  state- 
ment at  all,  outside  of  what  I  have  already  told. 
If  be  did,  I  don't  remember  it  now.  He  paid  me 
the  money  back." 

[1  ]  There  is  no  statement  by  the  appellant 
or  any  one  else,  so  far  as  the  record  shows, 
that  the  appellant  wrote  tbe  check  or  signed 
it  nor  is  there  any  evid^ice  that  it  was  in 
his  handwriting.  That  appellant  made  tbe 
forged  instrument  was  the  main  fact  to  be 
proved.  The  evidence  that  be  made  it  is 
wholly  circumstantial  Passing  a  forged 
check  vrith  tbe  knowledge  of  its  forgery  is 
a  circumstance  against  an  accused  diarged 
with  forgery,  and  in  some  instances  facts 
surrounding  a  fraudulent  passing  brings  tbe 
accused  in  such  juxtaposition  to  the  forgery 
as  to  take  tbe  case  out  of  the  rule  requir- 
ing a  charge  on  rircumstantial  evidence. 
Gaut  V.  State,  49  Tex.  Cr.  R.  495,  94  S.  W. 
1034 ;  Jackson  v.  State,  103  S.  W.  301.  Tbe 
check  in  this  instance  was  not  payable  to 
the  appellant    The  proof  that  he  knew  It 
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iras  lorgei  Is  not  direct,  and  his  passing  it 
Is  to  be  inferred  only  from  circumstances  de- 
tailed in  the  evidence. 

[2]  Tbere  was  an  exception  to  the  failure 
of  the  court  to  charge  on  circumstantial  evi- 
dence which  presents  error  requiring  revers- 
al. Nichols  V.  State.  39  Tex.  Cr.  R.  80.  44 
S.  W.  1091;  Hanks  v.  State,  66  S.  W.  922; 
Dysart  v.  State,  46  Tex.  Cr.  R.  53,  79  S.  W. 
534. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded. 


AN^ELMO  V.  STATE.    (No.  4826.) 

ppeals 
1918.) 


(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 


1.  (Tbiminai.  Law  €=»1090(11)  —  Appeal  — 
Scope. 

It  is  only  throof^h  bills  of  exception,  as  re- 
quired by  Code  Cr.  Proc.  1011,  art.  744.  and  the 
statement  of  facts  when  new  trial  is  refused,  as 
provided  for  by  article .  844,  that  the  court  is 
apprised  of  occurrences  at  the  trial,  and  in  view 
of  article  938,  stating  procedure  on  appeal  in 
criminal  eases,  court  can  consider  as  ground  for 
reversal  only  matters  presented  for  review  as 
so  required. 

2.  CsnnNAi,  Law  «=s>687(l)— Evidence — R«- 

OEFTION. 

Where  accused's  wife  described  the  knife 
with  which  he  killed  deceased,  and  her  descrip- 
tion was  not  controverted,  and  the  evidence  then 
closed,  it  was  not  an  abuse  of  discretion  to  de- 
cline to  open  the  evidence  the  next  day  for  the 
admission  of  the  knife. 

3.  CBunnAi.  Law  «=s>1153(2)— Expebt  Opin- 
ion—Qualifications OF  Witness— DiscBE- 

TION    OF   COUBT. 

Generally  speaking,  the  decision  of  the  trial 
judge  as  to  the  qualification  of  an  expert  to  give 
testimony  is  not  reviewable. 

4.  Cbivinai,  IjAW  iS=9ll69(2)  —  Appeal  — 
ELabmlebs  Ebbob. 

Assaming  that  undertaker  was  not  qualified 
to  state  cause  of  deceased's  death,  admission  of 
snch  evidence  was  not  barmfnl,  where  the  cir- 
cumstances, as  to  the  cause  of  the  death  of  de- 
ceased,  were  conclusive. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Root.  B.  Seay,  Judge. 

H.  Anselmo  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

Jobn  Wblte,  of  Dallas,  for  appellant.  E.  B. 
Hendricks,  Asst  Atty.  Gen.,  for  the  State. 

UORROW,  J.  Appellant  appeals  from  a 
jndgmoat  condemning  blm  to  12  years'  con- 
finement In  the  penitentiary  for  the  offense 
of  murder. 

Appellant  and  deceased  were  Mexicans,  or 
of  Mexican  descent.  Deceased  was  stabbed 
and  killed  on  the  streets  of  Dallas  at  night- 
time. AinpeUant  admitted  that  he  stabbed 
a  man  whom  the  other  testimony  identifies 
as  deceased  named  In  the  indictment,  and 
the  evidence  shows  that  the  deceased  died  al- 
most immediately  from  the  wounds.  *  The 
state's  theory  as  developed  by  the  evidence 
of  its  witness  Baker  and  some  corf  oboratlng 
drcnmstances  was  that  the  appellant  slipped 


up  behind  the  deceased  and  stabbed  bim. 
Appellant's  theory  and  testimony  was  that 
the  deceased  and  others,  all  of  whom  were 
unknown  to  bim,  attempted  to  rob  bim,  and 
that  he  stabbed  in  self-defense,  or  to  prevent 
the  robbery.  The  state's  witness  Baker 
claimed  to  have  been  present,  but  knowing 
none  of  the  parties,  simply  a  pedestrian  on 
the  streets.  Appellant  ded  from  the  scene 
of  the  homicide,  dropping  his  hat,  which 
was  picked  up  and  identified  on  the  trial  as 
belonging  to  falm.  Baker  went  to  the  de- 
ceased and  was  joined  about  the  time  be  fell 
by  a  police  ofUcer,  who  called  an  ambulance 
in  which  deceased  was  taken  away  from  the 
scene. 

We  are  unable  to  agree  with  the  appellant 
that  the  evidence  is  InsufScient. 

[1]  Several  bills  of  exception  were  prepar- 
ed and  refused  by  the  court  upon  the  ground 
substantially  that  they  embodied  matters  en- 
tirely contrary  to  the  record  of  the  trial.  As 
presented,  the  complaint  was  not  of  refusal 
to  allow  proper  bills,  but  it  Is  suggested  that 
the  bills  as  in  the  record  and  refused  by  the 
court  should  be  considered.  It  is  only 
through  bills  of  exception  and  statement  of 
facts  verified  as  required  by  statute  (article 
744,  C.  G.  P..  and  article  844)  that  this  court 
can  know  Judicially  what  takes  place  in  the 
conduct  of  a  trial  except  in  Instances  where 
bystanders'  bills  are  presented.  It  is  only 
matters  presented  for  review  in  the  manner 
required  by  law  that  this  court  is  authorized 
to  consider  as  ground  for  reversal  of  Judg- 
ment.   C.  C.  P.  art.  938. 

[2]  The  appellant's  wife  dercrlbed  the  knife 
in  his  posse'sslun  while  testifying  as  a  wit- 
ness, and  on  the  next  morning,  after  the  evi- 
dence had  closed  the  evening  before,  there 
was  an  effort  made  on  the  part  of  appellant 
to  Introduce  the  knife  In  evidence.  The 
wife's  description  of  the  knife  was  not  con- 
troverted, nor  was  there  any  conflict  with  her 
testimony  on  the  subject,  and  as  disclosed  by 
the  bill,  with  its  qualification,  there  was  no 
abuse  of  the  court's  discretion  in  refusing  to 
reopen  the  evidence. 

[3,4]  The  undertaker  testified  that  the 
wound  Inflicted  upon  the  deceased  caused  bis 
death,  or  that  he  bled  to  death  therefrom. 
The  witness  testified  to  the  facts  touching 
his  qualification  which,  in  the  opinion  of  the 
trial  Judge,  was  sufficient,  and  generally 
speaking  the  decision  of  the  trial  Judge  as 
to  the  quallflcatiou  of  an  expert  to  give  tes- 
timony Is  not  reviewable.  Holder  v.  State, 
194  S.  W.  162,  and  cases  there  cited.  In  ex- 
planation of  the  bill,  the  trial  judge  dlrecte 
attention  to  the  fact  that  the  witness  gave 
without  objection  substantially  the  same  tes- 
timony as  that  objected  to.  The  evidence,  If 
improper,  would  not  have  been  barmful  for 
the  reason  that  the  circumstances  were  con- 
clusive as  to  the  cause  of  the  death  of  the 
deceased. 
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The  clitlcism  of  the  testimony  of  the  wit- 
ness Baker  as  to  the  Identity  of  the  appel- 
lant goes  to  Its  weight  and  not  to  Its  admis- 
sibility, and  is  not  really  upon  a  controvert- 
ed Issue  wlien  considered  In  connection  with 
the  testimony  of  the  appellant,  In  substance, 
that  he  stabbed  the  deceased  to  prevent  in- 
jury to  himself. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  lower  court  Is  affirmed. 


DDRSTON  et  aL  v.  STATE.    (No.  4718.) 

(Court  of  Oriminal  Appeals  of  Texas.    Jan.  30, 

1918.) 

Ihdiotuent  and  Infobuation  ®=>124(4)  — 
Joint  Information. 
Prosecution  for  misdemeanor,  under  Pen. 
Code  1911,  art.  756,  for  unlawfully  practicing 
medicine  without  complying  with  article  750,  re- 
quiring licenses,  cannot  be  sustained  under  a 
joint  charge  against  two  defendants:  the  license 
being  personal  to  the  individual,  and  his  practic- 
ing without  obtaining  it  being  a  personal  de- 
fault, not  one  that  he  can  commit  in  connection 
with  another. 

Appeal  from  Johnson  County  Court;  B. 
Tay  Jackson,  Judge. 

C.  J.  Durston  and  Nellie  R.  Seeming  were 
convicted  of  a  misdemeanor,  and  they  ap- 
I)eal.  Judgment  reversed,  and  prosecution  or- 
dered dismissed. 

F.  R  Johnson,  of  Cleburne,  W.  R.  Booth,  of 
'  Ft.  Worth,  and  Morris  &  Hartwell,  of  La 
Crosse,  Wis.,  for  appellants.     B.  B.  Hend- 
ricks, Asst  Atty.  Oen.,  for  the  State. 

MORROW,  J.  Appellants  were  each  con- 
victed of  a  misdemeanor,  and  each  fined  $50. 
They  were  charged  under  article  756,  P.  C, 
fer  unlawfully  practicing  medldne;  that  is 
to  say,  not  complying  with  the  requisites  of 
the  statute  (article  750),  with  reference  to 
obtaining  a  license. 

The  information  charges  the  offense  Joint- 
ly against  both  appellants,  and  its  legality  la 
diallenged  upon  this  ground.  It  is  not  crim- 
inal to  practice  medicine,  but  it  is  unlawful 
to  do  so  for  pay  without  obtaining  a  license. 
A  license  authorized  Is  personal  to  the  indi- 
vidual. Els  practicing  without  obtaining  it 
is  a  personal  default,  not  one  that  he  can 
commit  in  connection  with  another,  and  the 
prosecution  for  the  default  cannot  be  sus- 
tained under  a  Joint  charge. 

The  exact  question  has  not  been  reviewed 
in  this  state,  so  far  as  we  have  learned.  It 
was  passed  upon  by  the  Court  of  Appeals 
in  Missouri  In  the  case  of  State  v.  Hen- 
dricks, reported  in  187  S.  W.  272,  Involv- 
ing an  Indictment  charging  the  same  offense, 
in  the  same  manner  as  that  involved  here, 
and  for  cogent  reasons  and  upon  full  cita- 
tion of  authorities,  the  Indictment  was  held 
bad.  Other  authorities  sustaining  the  prin- 
ciple are  Rtate  v.  Wainwrlght,  60  Ark.  280, 
29  8.  W.  981;    State  v.  Hall,  97  N.  C.  474, 


1  S.  B.  683:  MauU  v.  State,  S7  Ala.  160; 
Chownlng  v.  State,  91  Ark.  503,  121  S.  W. 
735,  18  Ann.  Gas.  529;  liOgan  v.  United 
States,  144  U.  S.  263,  12  Sup.  Ct  617,  36  L. 
Ed.  429;  Walker  v.  Commonwealth,  162 
Ky.  Ill,  172  S.  W.  109:  Townsend  v.  State, 
137  Ala.  91,  34  South.  382.  Following  the  au- 
thorities cited,  we  are  constrained  to  hold 
that  the  court  was  in  error  in  refusing  to 
quash  the  information. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  prosecution  ordered  dis- 
missed. 


HAVERBEKKEN  et  aL  v.  STATE. 
(No.  4845.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 
1918.) 

1.  Bah.  «=>64— AppEAir— Reooonizancb. 

It  is  not  permissible  for  defendants  when 
jointly  convicted  to  enter  a  joint  recognizance. 

2.  Bail  ®=>72  —  Appeal  —  Recognizance  — 
Amendment. 

In  view  of  Vernon's  Ann.  Code  Cr.  Proc 
1016,  art.  923,  providing  for  amendment  to  re- 
cognizance on  appeal  from  conviction,  two  de- 
fendants, jointly  convicted  of  affray,  have  the 
right  to  amend  their  recognizance,  which  was 
defective  by  reason  of  being  joint. 
S.  Cbiminai,  LiAw  ^=>1092(1)— Afpbal— BiUi 
op  Exceptions— Appboval. 

In  view  of  Code  Cr.  Proc.  1011,  art  744,  re- 
quiring a  bill  ot  exceptions  in  criminal  cases, 
bill  of  excepticHts  on  appeal  from  a  conviction 
must  be  approved  by  the  trial  judge. 

Appeal  from  Bosque  County  Court;  W.  A. 
York,  Judge 

Chris  and  Martin  Havecbekken  were  con- 
victed of  affray,  and  they  appeal.    Dismissed. 

See,  also,  194  S.  W.  1114. 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellants  were  Jointly 
tried  and  convicted  of  affray,  and  each  fined 
$1. 

[1, 2]  In  appealing  they  made  a  Joint  recog- 
nizance. This,  it  appears,  is  not  permissible 
under  the  decisions  of  this  court.  Goldman 
v.  State,  35  Tex.  Cr.  R.  436,  34  S.  W.  122; 
Hogg  V.  State,  40  Tex.  Cr.  R.  109,  48  S.  W. 
580;  McMeans  v.  State,  37  Tex.  Cr.  B.  ISO, 
38  S.  W.  998;  Hodges  v.  State,  38  8.  W.  1019; 
Bowers  v.  State,  38  S.  W.  974;  Irvln  v.  Stafe, 
32  S.  W.  899.  Under  article  82S  appellantB 
would  have  tke  right.  If  they  desired  to,  to 
amend  their  recognizance,  in  which  event  we 
wUl  order  reinstatement  of  the  dismissal, 
which  must  be  ordered.  Vernon's  O.  C.  P. 
p.  888,  and  cases  cited;  Chancey  v.  State,  48 
Tex.  Cr.  R.  535,  90  S.  W.  632;  Thomas  v. 
State,  66  Tex.  Cr.  B.  472,  147  8.  W.  578; 
Cryer  v.  State,  86  Tex.  Cr.  R.  621,  87  a  W. 
768,  38  S.  W.  20& 

[3]  ^e  state,  throngh  its  Assistant  Attor- 
ney General,  calls  attention  to  the  fact,  bow- 
ever,  that  the  bills  of  exception  in  the  recoA 
have  not  been  approved  by  the  trial  Judge. 
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This,  of  course,  is  requisite.  O.  O.  P.  art. 
744,  and  cases  cited  thereunder.  He  also 
calls  attention  to  the  fact  that  the  statement 
of  facts  was  filed  more  than  20  days  after 
adjournment  of  the  term  of  county  court  at 
which  the  trial  took  place,  and  for  that  rea- 
son objects  to  Its  consideration,  citing  C.  C. 
P.  art.  844a,  and  cases  cited  thereunder  ta 
Vernon's  C.  C.  P. 

The  appeal  will  be  dismissed,  with  the  per- 
mission to  enter  into  a  new  recognizance  tf 
appellant  so  desires. 


ROBBINS  T.  STATE}.     (No.  4680.) 

(Coart  of  Criminal  Appeals  of  Texas.     Jan.  SO, 

1918.) 

1.  CanHWAi,  Law  «=3662(6)  —  Bvidbnob  — 

FOBKIK  XEBTnfOlTT  OF  WmtlSS. 

In  homicide  case  where  witness  testifying 
in  a  former  trial  is  out  of  the  state  and  cannot 
be  reached,  his  former  testimony  may  be  proved 
and  introduced  without  violating  constitntional 
right  to  b«  confronted  by  witnesMS. 

2.  Houicira  ^»211— EviDKTOB— DnNO  Dm- 
ijutATiONS  ov  One  of  Two  Decbdknts. 

Where  defendant  killed  his  wife  and  a  man 
at  the  same  time,  dying  declarations  of  wife  are 
inadmissible  in  prosecution  for  killing  the  man, 
under  Code  Cr.  Proc  1911,  art  808,  authoriz- 
ing the  dying  declarations  of  deceased  to  be  in- 
troduced in  evidence  in  a  prosecution  for  such 
person's  death. 

3.  Witnesses  *=>52(7)— CoMPrncNOT  or  Wm 
— Dtinq  Dsoijulations. 

Where  defendant  shot  and  killed  his  wife 
and  a  man  at  the  same  time  with  8ei>arate  shots, 
dying  declarations  of  the  wife  are  inadmissible 
in  a  prosecution  for  killing  the  man,  under 
Code  Cr.  Proc.  1011,  art  795,  prohibiting  a  wife 
from  testifying  against  her  husband  except  for 
an  offense  committed  against  her. 

Appeal  from  District  Court,  Oalveston 
County;  Bobt.  G.  Street,  Judge. 

Mom  Bobbins  was  convicted  at  murder, 
and  he  appeals.    Beveraed. 

Marsene  Johnson,  BImo  Johnson,  Roy 
Jobnson,  and  Marsene  Johnson,  Jr.,  all  of 
Oalreston,  for  appellant.  B.  B.  Hendricks, 
Awt  Atty.  Gen.,  for  the  State. 

PRENDBROA8T,  J.  Appellant  was  con- 
victed of  murder  In  the  second  degree,  and 
his  punishment  assessed  at  09  years  in  the 
penitentiary. 

Tbe  offense  was  alleged  to  have  been  com- 
mitted before  our  murder  statute  was  chang- 
ed dotn^  away  with  the  two  degrees  of  mur- 
der. 

It  appears  that  the  apx)ellant  has  been 
tried  several  times.  In  every  Instance  before 
this  he  was  convicted  of  murder  in  the  first 
degree  with  the  death  penalty  assessed,  mis 
is  the  second  appeal.  The  first  is  reported 
In  73  Tei.  Or.  B.  367,  166  S.  W.  528.  This 
trial  was  In  accordance  with  the  previous  de- 
cision herein,  except  two  questions  which  did 
not  arise  on  that  trial.  In  order  to  pass  up- 
on tlie  questlona  herein  raised  it  is  unneces- 


sary to  make  a  statement  of  the  testimony. 
The  charge  of  the  court  is  an  admirable  one 
and  correctly  submits  to  the  Jury  every  issue 
that  was  raised  by  the  testimony. 

However,  it  is  sufficient  tq  say  that  the 
evidence  on  behalf  of  the  state  was  clear 
and  amply  snflSdent  to  show  that  appellant 
was  guilty  of  the  murder  of  Mr.  Blake,  the 
deceased,  and  also  his  wife,  Jane,  at  the 
same  time  and  in  the  same  transaction.  In 
fact,  it  showed  appellant  assassinated  both 
said  Blake  and  his  wife.  His  contention  and 
testimony.  If  believed,  would  have  shown 
that  he  was  entirely  Justifiable,  in  that  he 
killed  deceased  as  be  took  him  In  the  very  act 
of  sexual  intercourse  with  his  wife.  The 
Jury,  however,  did  not  believe  his  contention 
and  testimony.  In  fact,  the  testimony  was 
clearly  sufficient  to  disprove  his  contention 
and  testimony.  All  thede  matters  were  for 
the  Jury  and  the  lower  court. 

Appellant's  bills  2  and  3  show  that  he  ob- 
jected for  various  reasons  to  the  testimony 
of  Dr.  OTarrell  to  certain  statements  of  the 
deceased.  The  court  expressly  held  that  this 
testimony  was  admissible  both  as  res  gestae 
of  the  killing  and  as  the  dying  statements  of 
deceased.  The  testimony  was  clearly  sufll- 
dent  to  sustain  the  court's  holding  on  both 
grounds.  The  same  question  was  decided 
against  appellant  on  the  previous  appeaL 

Api)ellant'8  bill  4  shows  that  he  objected  to 
the  testimony  of  Dr.  O'Farrell  as  to  the  res 
gest«  statement  of  appellant's  wife  to  the 
effect  that  when  he  told  her  Blake,  deceased, 
was  going  to  die,  that  she  said:  "Poor  man, 
poor  man,  he  lost  his  life  trying  to  protect 
me."  And  hia  bill  No.  6  shows  that  be  ob- 
jected to  the  same  testimony  by  Mr.  Wooley. 
The  court  below  held  that  this  statement  was 
made  to  both  of  these  witnesses  voluntarily 
and  at  such  time  and  under  such  circum- 
stances as  to  constitute  it  res  gestae!  The 
rnllng  of  the  trial  Judge  was  correct  in  both 
instances,  as  was  also  held  on  the  previona 
appeal  herein.  The  authorities  are  there  cit- 
ed.   It  Is  unnecessary  to  repeat  them. 

His  fifth  bill  shows  he  objected  to  the 
testimony  of  Mr.  Toung,  In  substance-  that 
he  (Young)  heard  deceased's  wife  complain- 
ing to  Mr.  Blake,  deceased,  several  hours  be- 
fore the  killing,  wherein  she  requested  Mr. 
Blake  to  not  let  Mr.  Blair  go  to  Rosenberg, 
and,  when  he  asked  her  why,  she  said'  that 
Mose  (appellant)  was  always  threatening  to 
kill  her,  and  that  if  Mr.  Blair  went  Mose 
would  hurt  her,  and  that  she  would  not  stay 
there;  that  Mr.  Blake  said  to  her:  "Don't 
go.  Go  upstairs  (in  the  ginhouse)  and  stay 
until  Mr.  Blair  comes  back."  The  court  prop- 
erly admitted  this  testimony,  stating  that  It 
was  admitted  because  the  conversation  was 
in  the  presence  and  hearing  of  appellant. 
The  evidence  was  sufficient  to  show  that  it 
was  in  his  hearing  and  presence.  Under  the 
circumstances,  this  testimony  was  admissi- 
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ble.  Tbe  same  character  of  testimony  of  Mr. 
Robt  Blair  was  held  admissible  on  the  for- 
mer appeal. 

The  testimony  clearly  shows  thjit  several 
months  before  this  killing  appellant  had  as- 
saulted and  seriously  and  severely  cut  up  his 
wife,  in  Matagorda  county  where  they  then 
lived,  and  that  he  was  indicted  for  assault 
with  Intent. to  murder  her;  that  on  that  oc- 
casion, after  he  had  so  cut  up  his  wife,  he 
was  told  that  he  had  killed  her,  and  he  told 
Mr.  Carr,  the  officer,  that  he  was  glad,  that 
he  intended  to  and  would  kill  her.  There 
was  other  testimony  clearly  showing  that 
about  10  days  before  this  killing,  while  be 
was  at  work  for  Mr.  Blake  (deceased)  and  his 
partner  in  Ft  Bend  county,  he  went  to  Bay 
Oty  in  Matagorda  county  where  his  wife 
was,  and  got  her  to  come  to  appellant's  camp 
to  do  the  cooking,  and  that  this  was  about  2 
weeks  before  his  said  case  for  assault  on  bis 
wife  was  set  for  trial,  and  that  his  purpose 
in  g»ttlng  her  away  from  Matagorda  county 
was  to  prevent  her  testifying  against  him  in 
that  case.;  and  it  is  the  state's  contention, 
and  the  evidence  tends  to  show,  that  he  In- 
tended to  go  to  the  extent  of  killing  her  to 
prevent  her  testifying  in  that  case.  There 
was  other  testimony  showing  his  hostility 
against  her  shortly  before  he  killed  her  and 
Blake  and  his  threat  to  kill  her.  Be  denied 
all  these  facts  and  claimed  that  he  and  his 
wife  were  on  the  best  of  terms  at  all  times 
up  to  the  very  time  he  killed  her  and  de- 
ceased. The  testimony  therefore  of  Mr. 
Carr,  as  stated  above,  under  the  circumstanc- 
es, was  clearly  admissible,  as  held  by  tlie 
trial  Judge.  Also  the  testimony  of  Mr.  Carr 
to  the  effect  that  appellant's  wife  tiad  nearly 
every  week  for  a  year  or  two  before  this  kill- 
ing complained  to  bim  of  appellant's  111  treat- 
ment of  her.  The  evidence  and  qualification 
of  the  bill  shows  that  the  officer  communicat- 
ed these  complaints  to  defendant  at  the  time, 
and  under  the  drcumstauces  of  this  case, 
as  held  on  the  previous  trial,  the  testimony 
of  the.  officer,  Mr.  Carr,  was  admissible. 

As  stated,  all  these  questions  were  in  sub- 
Stance  and  effect  held  against  appellant  on 
his  previous  appeal.  They  are  sufficiently 
stated  in  said  opinion. 

[1]  We  now  come  to  the  two  questions 
which  were  not  raised  on  the  previous  triaL 
On  a  previous  (rial  of  appellant,  the  witness 
Robert  Blair  gave  material  testimony  against 
him  in  favor  of  the  state.  On  this  trial  it 
was  shown  that  this  witness  was  out  of  this 
state;  that  he  was  in  Idaho,  and  his  pres- 
ence could  not  be  had.  Thereupon,  after 
proving  up  his  farmer  testimony,  the  court 
permitted  its  introduction  on  this  trial.  Ap- 
pellant objected  on  the  ground  that  it  violat- 
ed his  constitutional  right  to  be  confronted 
by  the  witness  personally  against  him  in  open 
court.  This  question,  in  a  great  many  de- 
cisions of  this  court,  has  been  held  against 
appellant    in  1  Branch's  Ann.  P.  a  |  76, 


is  collated  a  large  number  of  these  dedslons. 
It  is  unnecessary  to  ctypy  them  here.  They 
will  be,  and  are  now,  adhered  to  by  this 
court;  and  It  will  not  follow  the  overruleii 
Cline  Case,  36  Tes.  Cr.  B,  320,  36  S.  W.  1090. 
37  S.  W.  722,  61  Am.  St  Rep.  850,  nor-  the 
Kemper  Case,  63  Tex.  Cr.  R.  1,  138  S.  W. 
1025,  to  the  contrary  holding.  It  Is  unnec- 
essary to  again  discuss  the  question,  as  it  has 
been  so  many  times  discussed  and  the  author- 
ities dted  in  the  said  decisions  collated  by 
Mr.  Branch. 

[2,  S]  The  only  other  question  raised  is  by 
appellant's  eighth  bill,  whidi  shows  that  over 
his  objections  the  court  permitted  Dr.  Brooks 
to  testify  what  appellant's  wife,  Jane,  said 
to  him,  to  the  effect  that  she  went  into  the 
glnhouse  to  be  in  a  safe  place  so  that  she 
could  have  protection  from  her  husband,  that 
she  went  upstairs  and  got  to  bed,  and  that 
the  next  thing  she  knew  appellant  was  stand- 
ing over  her,  and  that  she  was  so  close  that 
when  he  shot  it  set  fire  to  her  clothes.  This 
testimony  was  objected  to  by  appellant  be- 
cause it  was  hearsay,  not  res  gestte,  and  that 
it  was  In  effect  allowing  the  wife  to  testify 
against  her  husband.  The  court  admitted 
this  testimony  as  her  dying  declaration.  The 
statute  (article  808,  C.  C.  P.)  authorizes  the 
dying  declaration  of  a  deceased  person  to  be 
Introduced  In  a  case  against  an  accused 
where  he  is  charged  with  killing  such  deceas- 
ed person.  In  this  case  appellant  was  not 
indicted,  nor  on  trial,  for  kOling  his  wife, 
but  he  was  on  trial  for  killing  the  deceased, 
Blake.  Again,  article  795,  C.  C.  P.,  expressly 
prohibits  the  wife  from  testifying  against 
her  husbcmd  in  any  criminal  prosecution  ex- 
cept for  an  offense  committed  by  him  against 
her.  This  prosecatlon,  as  stated,  was  not  a 
prosecution  against  appellant  for  the  Ulltng 
of  his  wiia  ft  is  true  that  he  killed  both. 
deceased  and  his  wife,  at  the  same  time  and 
in  the  same  transaction,  but  not  by  the  same 
shot.  Said  dying  declaration  by  her  was 
prohibited  under  both  articles.  Under  ne 
contingency  shown  in  this  record  was  said 
testimony    by    Dr.    Brooks    admissible. 

For  this  error  alone  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 

MORROW,  J.  I  concur  in  the  reTorsal  on 
the  ground  that  the  evidence  of  Dr.  Brooks 
mentioned  in  the  above  opinion  was  not  ad- 
missible. On  the  other  questions  disousaed  I 
express  no  opinion,  except  that  I  think  the 
reproduction  of  evidence  was  proper.  Xoang 
V.  State,  J09  S.  W.  47». 

DAVIDSON,  P.  J.  (concurring).  I  concur 
In  the  reversal  of  the  Judgmmt  There  are 
other  matters  which.  In  my  Judgment  are 
equally  as  cogent  why  this  Judgment  sbonld 
be  reversed.  I  am  firmly  convinced,  as  I  was 
upon  the  former  appeal,  that  this  is  not  a 
case  of  murder  from  any  viewpoint  of  Idle  ev- 
idences.   It  is  not  my  purpose  to  go  into  a 
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detailed  statement  of  the  facts,  but  will 
state  Just  enough  of  the  undisputed  facts  to 
show  why  I  think  the  judgment  ought  to  be 
rpversed  on  the  proposition  t  have  asserted. 

The  defendant,  a  negro,  was  working  for 
two  white  men,  one  of  whom  was  the  deceas- 
ed. The  white  men  had  a  contract  to  build 
roads  In  Ft  Bend  county.  Appellant  brought 
his  wife,  at  the  sniggestlon  or  instigation  of 
docensed,  from  Matagorda  county  to  the  camp 
in  ¥t.  Bend  county  to  cook.  Trouble  seems 
to  have  arisen  between  defendant  and  his 
wife.  Appellant  went,  on  the  evening  pre- 
ceding the  homicide  at  night,  to  a  railroad 
station  near  by.  Upon  returning  he  ascer- 
tained that  his  wife  had  been  taken  by  de- 
ceased to  his  bedroom,  or  to  a  room  deceased 
occupied  as  a  bedroom.  Upon  ascertaining 
this,  appellant  obtained  a  pistol  and  went  to 
the  room.  Appellant's  wife  was  sleeping  In 
the  same  room  In  which  deceased  was  sleep- 
ing, their  beds  being  a  few  feet  apart.  The 
deceased  claimed  that  he  took  appellant's 
wife  to  his  room  to  protect  her  against  the 
threats  of  appellant.  Appellant  believed  he 
took  her  for  other  purposes.  Deceased  had  a 
cot  In  the  same  room,  and  there  was  evi- 
dence of  it  having  been  occupied,  and  on  it 
was  found  a  pistol.  The  deceased  was  shot 
in  the  back,  and  appellant's  wife  was  shot 
In  front.  The  dying  dedlaratlon  or  res  ges- 
tae statement  of  deceased  was,  In  substance, 
that,  when  he  ascertained  appellant  was  in 
the  room,  he  (deceased)  went  in  a  stooping  po- 
sition from  his  bed  to  that  of  appellant's  wife 
to  notify  her  that  defendant  was  In  the  room, 
and  while  going  In  a  bending  or  stooping  posi- 
tion to  her  bed  he  was  shot  in  the  back  by 
appellant.  Appellant  said  deceased  was  on 
his  knees  as  he  approached  the  bed  of  appel- 
lant's wife.  Prom  this  shot  he  died.  He  did 
not  carry  his  pistol  with  him,  but  left  It  in 
his  bed  when  he  started  to  the  bed  of  appel- 
lant's wife. 

Appellant's  version  of  the  matter  was  that 
he  saw  the  deceased  go  to  his  wife's  bed,  and 
inamedlately  after  reaching  it  engaged  her  in 
the  act  of  sexual  intercourse,  and  he  began 
sbooting.  Deceased  was  shot  in  the  back 
and  his  wife  in  the  front    Both  died. 

It  is  undisputed  that  the  wife  of  appellant 
was  In  the  bedroom  of  the  deceased.  The 
deceased  was  either  In  bed  with  the  wife  of 
appellant,  or  approaching  her  bed  in  a  bend- 
ing or  stooping  attitude,  when  shot  If  appel- 
lant's theory  is  right,  he  was  entitled  to  an 
acquittal.  If  the  state's  evidence  Is  correct, 
and  the  statement  of  deceased  and  the  other 
facts  are  to  be  believed,  there  could  be  no 
higher  degree  of  homicide  than  manslaughter. 
If  one  man  takes  the  wife  of  another  to  his 
bedroom  at  night,  and  the  husband  goes  Into 
the  room  where  they  are  and  kills  under  cir- 
cumstances asserted  by  the  state,  this  cannot 
constitute  murder.  If  so,  the  statutes  on 
manslaughter  have  been  vainly  written.   This 


judgment  ought  to  have  been  reversed  on  the 
facts,  and  it  ought  to  be  held  that  from  no 
viewpoint  of  the  facts  can  there  be  a  higher 
case  than  manslaughter,  giving  the  state  the 
benefit  of  the  highest  possible  credit  for  its 
testimony. 

I  concur  in  the  reversal,  and  desire  to  add 
these  few  observations  why  I  believe  this 
judgment  ought  to  have  been  reversed  on  the 
facts. 


MoGABRT  V.  STATE.    (No.  4763.) 

(Court  of  Griminal  Appeals  of  Texas.    Jan.  23, 
1918.) 

1.  BnaOLARY      «=941(1)— OtJILT— SUFFXCniNCY 

OF  Evidence. 
In  a  prosecution  for  burglary,  evidence  held 
insufficient  to  sustain  a  conviction. 

2.  Obiuinai.  Law  «=»376— Evidencb— Idbn- 
Tmr  OF  Defendant. 

In  a  prosecution  for  burglary,  proof  that 
defendant  registered  in  the  town  under  an  alias 
and  claimed  to  be  a  deaf-mute,  introduced  in 
connection  with  his  identity  as  having  been 
in  the  vicinity  of  the  crime  at  the  time  in 
question,  was  admissible,  and  not  within  the 
purview  of  the  law  prohibiting  attack  on  the 
character  of  defendant  by  the  state. 

3.  Ceiminal  Law  <©=>393(1)  —  Cokpeluno 
Defendant  to  Give  Evidence  Aoainst 
Hii(SEU<— Proof  as  to  Fihoeb  Prints. 

Permitting  the  state  to  prove  that  defend- 
ant after  his  arrest  made  nnger  prints  on  a 
paper  which  corres^nded  with  prints  on  the 
glass  of  a  broken  window  pane  in  the  burglar- 
ized premises  was  not  violative  of  Bill  of 
Rights,  i  10,  providing  that  accused  must  not 
be  required  to  give  evidence  against  himself. 

4.  Criminal  Law  «=»395  —  Evidence— Bub- 

OLABT. 

Documents  found  in  defendant's  book  or 
wallet,  comprising  certificates  that  a  certain 
3.  J.  Wilson  (not  defendant's  name,  but  the 
name  under  which  he  registered  at  a  hotel  in 
the  vicinity)  was  a  deaf-mute,  and  worthy  of 
assistance,  and  data  connected  therewith,  were 
improperly  received. 

5.  Cbiminai,  Law  ®=»491  — Evidence  — Ex- 
pert Opinion— Identification  bt  Finger 
Pbinto. 

Where  a  witness  claimed  to  have  been  en- 
gaged in  the  work  of  studying  the  subject  of 
finger  prints  as  a  means  of  identification  for 
10  jfe&n,  to  have  made  a  close  study  of  it  in 
various  places,  and  to  be  able,  by  comparison 
of  enlarged  photographs  of  finger  prints,  to 
determine  questions  of  identity,  bis  testimony 
that  the  admitted  finger  prints  on  paper  of  de- 
fendant charged  with  burglary  were  identical 
with  those  on  the  broken  window  in  the  bur- 
glarized premises,  and  made  by  the  same  per- 
son, was  admissible. 

Appeal  from  District  Court,  MUam  Coun- 
ty;  John  Watson,  Judge. 

B.  J.  McGarry  was  convicted  of  burglary, 
and  be  appeals.  Judgment  reversed,  and 
cause  remanded. 

Robt  M.  Lyles  and  U.  S.  Hearrell,  both  of 
Cameron,  for  appellant.  E.  B.  Hendricks, 
Asst.  Atty.  Gen.,  for  the  State. 

MORROW,  J.  [1]  Appeal  is  from  a  con- 
viction for  burglary.  The  depot  ofllce  at 
Rockdale  was  burglarized  on   the  28th   of 
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November ;  entry  bavlng  been  made  by  break- 
ing a  window  glass  from  the  outside  and 
unfastening  the  door  from  the  inside.  The 
safe  was  opened  and  some  forty-odd  dollars 
withdrawn.  The  appellant  was  a  stranger 
In  the  community;  was  shown  to  have  been 
In  the  town  of  Rockdale  on  the  day  before 
and  the  day  after  the  burglary.  He  left  a 
package  In  a  store  on  the  day  before  the 
burglary  and  called  for  it  the  following  day. 
It  contained  some  papers  which  were  sub- 
sequently Introduced  In  evidence,  which  pa- 
pers were  letters  written  certifying  that  J. 
J.  Wilson  was  a  deaf-mute,  and  other  mem- 
oranda. He  registered  at  a  hotel,  signing 
the  register  "J.  J.  Wilson,"  claiming  to  be 
a  mute.  The  burglary  took  place  about  be- 
tween 6  and  7  o'clock  in  the  evening.  There 
was  evidence  that  appellant  and  two  other 
persons  with  him  went  on  the  train  from 
Rockdale  to  Cameron,  a  short  distance,  on 
the  night  of  the  burglary  after  it  occurred, 
and  that  appellant  returned  to  Rockdale  on 
a  train  the  morning  following  and  was  ar- 
rested when  he  started  to  leave  on  the  train 
the  same  day.  He  changed  a  $10  bill  at 
Cameron,  but  there  was  no  evidence  identi- 
fying It  with  the  money  stolen.  He  was 
found  In  possession  of  none  of  the  stolen 
property.  The  evidence  mentioned  was  prac- 
tically all  that  was  contained  In  the  record, 
except  that  there  was  evidence  that  upon  one 
of  the  window  panes  of  the  window  that  was 
broken  there  were  finger  prints  which  were 
identified  by  expert  testimony  as  Identical 
with  finger  prints  made  by  appellant  on  a 
piece  of  paper  after  his  arrest.  The  evidence 
showed  that  there  were  other  finger  prints 
upon  the  window  pane,  and  it  was  not  prac- 
ticable to  tell  when  and  by  whom  these  were 
made  and  when  those  claimed  to  have  been 
made  by  appellant  were  placed  upon  the 
window.  The  vrlndow  was  situated  so  as  to 
make  it  accessible  to  the  general  public,  at 
a  public  place,  and  we  regard  the  evidence 
insufficient  to  support  the  verdict.  The  fact 
that  appellant  was  in  the  town  at  the  time 
of  the  burglary  and  that  he  made  finger 
prints  upon  the  window  Is  not  inconsistent 
with  his  innocence,  nor  does  it,  with  the 
other  testimony,  fulfill  the  legal  measure  of 
circumstantial  evidence. 

[2]  The  contention  that  there  was  error  In 
the  proof  that  appellant  registered  under  the 
name  of  J.  J.  Wilson,  and  claimed  to  be  a 
mute,  we  think.  Is  not  sound.  It  was  intro- 
duced in  connection  with  his  Identity  as  hav- 
ing been  In  the  vicinity  of  the  scene  of  the 
crime  at  the  time  In  question,  and  does  not, 
we  think,  come  within  the  purview  of  the  law 
which  prohibits  the  state  to  attack  the  char- 
acter of  the  accused.  Such  color  as  }t  threw 
upon  his  character  was  legitimately  Inci- 
dental to,  and  res  geste  of,  his  Identlflcatton 
at  the  time  and  place  mentioned. 

[8]  The  proposition  that  there  was  error 
In  permitting  the  state  to  prove  that  appel- 


lant after  his  arrest  made  finger  prints  upon 
a  paper  was  violative  of  the  Bill  of  Rights 
(section  10),  providing  that  an  accused  was 
not  to  be  required  to  give  evidence  against 
himself.  Is,  we  think,  untenable.  The  point 
in  principle,  we  think,  is  decided  against  ap- 
pellant In  the  opinion  of  this  court  in  Pitta 
V.  State,  60  Tex.  Cr.  R.  525,  132  S.  W.  801, 
wherein  It  was  held.  Judge  Ramsey  wrltlag 
the  opinion,  that  evidence  of  footprints  made 
under  a  similar  circumstance  was  not  to  be 
rejectied,  and  In  which  he  reviewed  various 
decisions  to  this  effect,  beginning  with  Walk- 
er V.  State,  7  Tex.  App.  245,  32  Am.  R^.  595. 
These  authorities  and  others  wUl  be  found 
collated  in  Harris'  Constitution,  Ann.,  p.  05, 
note  86. 

[4]  The  documents  found  in  the  book  or 
wallet  belonging  to  appellant,  which  consti- 
tuted certificates  that  J.  J.  Wilson  was  a 
deaf-mute  and  worthy  of  assistance,  and  data 
connected  therewith,  we  think,  were  improp- 
erly received  In  evidence. 

[5]  The  part  of  the  window  on  which  there 
were  finger  prints  and  the  paper  upon  which 
appellant  had  made  finger  prints  were  taken 
to  an  expert,  who  testified  in  detail  as  to  his 
study  of  and  inquiry  Into  the  subject  of 
finger  prints  as  a  means  of  identification. 
He  claimed  to  have  been  engaged  in  that 
character  of  work  for  ten  years,  and  to  have 
made  a  close  study  of  it  in  various  places, 
and  to  be  able  by  comparison  of  enlarged 
photographs  of  finger  prints  to  determine 
questions  of  Identity,  claiming  that  It  fur- 
nished an  accurate  means  thereof;  that  he 
was  skilled  in  the  photographic  process  nec- 
essary to  enlarge  and  develop  th«n;  and 
that  a  comparison  of  some  of  the  finger 
prints  upon  the  window  and  those  on  the  pa- 
per, which  were  admittedly  made  by  the  ap- 
pellant, showed  that  they  were  made  by  the 
same  person.  This  testimony  was  objected 
to  upon  various  grounds.  No  precedents  In 
this  state  have  been  cited  or  found  touching 
the  admissibility  of  this  character  of  testi- 
mony. The  Supreme  Court  of  Illinois,  in  the 
case  of  People  v.  Jennings,  252  111.  534,  96 
N.  E.  1081,  43  I<.  R.  A.  (N.  S.)  1206,  consid- 
ered the  subject,  and  In  view  of  its  novelty 
in  this  state  we  reproduce  the  statement  of 
conclusions  reached  by  tha.t  court,  omitting 
the  evidence  showing  the  qualification  of  the 
witnesses,  with  the  remark  that  the  witness 
who  testified  in  the  Instant  case  gave  testi- 
mony showing  Ills  knowledge  of  the  subject 
quite  as  fully  as  that  detailed  by  the  wit- 
nesses in  the  case  mentioned,  from  which 
case  we  quote  as  follows: 

"It  Is  furtlier  insisted  in  tiiis  eonnection  by 

Slaintiff  in  error  that  the  evidence  of  Halsted, 
Irs.  McNabb,  and  Miss  McNabb  was  inadmis- 
sible because  of  the  uncertain  character  of  the 
identification.  A  great  deal  has  been  written 
and  said  in  the  past  concerning  the  doubtful 
nature  of  testimony  identifying  persona. 
Men's  faces,  like  their  handwriting,  may  be  so 
similar  that  the  keenest  observer  may  be  baf- 
fled in  seeking   to  discover  differences.     "Ths 
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witness,'  says  Wharton,  is  asked  how  he  knows 
that  the  prisoner  at  the  bar  is  the  person  who 
fired  the  fatal  shot,  and  his  answer  is,  "I  infer 
it  from  a  similarity  of  eyes,  of  hair,  of  height, 
of  manner,  of  expresaon,  of  dress."  Human 
identity,  therefore,  is  an  inference  drawn  from 
a  series  of  facts,  some  of  them  veiled,  it  may 
he,  by  disguise  and  all  of  them  more  or  less 
varied  by  circumstances.'  TVharton  on  Crim. 
Evidence  (8th  Ed.)  i  13.  In  bis  charge  to  the 
jury  in  the  Tichbqrne  case  Lord  Cockbum  said : 
'Frequently  a  man  Is  sworn  to  who  has  been 
seen  only  for  a  moment.  A  man  stops  yon  on 
the  road,  piuta  a  pistol  to  yoar  head,  and  robs 
you  of  your  watch  or  purse:  a  man  seizes  you 
by  the  throat,  and  while  you  are  half  stran- 
gled his  confederate  rifles  your  pockets;  a  bur- 
glar invades  your  house  by  night,  and  you 
have  only  a  rarud  glance  to  euable  you  to  know 
hia  features.  In  aU  these  cases  the  opportunity 
of  observing  is  so  brief  that  mistake  is  pos- 
sible, and  yet  the  lives  and  safety  of  people 
would  not  be  secure  unless  we  acted  on  the  rec- 
ollection of  features  so  acquired  and  so  re- 
tained, and  it  is  done  every  day.'  Wharton 
on  Crim.  Evidence  (8th  Ed.)  $  803,  note ;  Jones 
on  Evidence  (2d  Ed.)  {  361.  In  Ogden  v.  Peo- 
ple. 134  lU.  509,  26  N.  E.  755,  the  accused  was 
charged  with  robbery.  On  the  trial  one  Martin 
and  bis  wife  and  daughter,  who  had  known  the 
accused  for  ten  ^rears,  testified  that  he  came  to 
their  bouse  at  night  with  his  foce  wrapped  in 
red  flannel  and  ordered  them  to  deliver  up  their 
money.  They  testified  positively  to  his  identifi- 
cation, recognizing  his  voice.  The  court  held 
the  testimony  competent,  and  affirmed  the  judg- 
ment It  has  been  frequently  held  that  a  wit- 
ness may  testify  to  a  person's  identity  from  his 
voice  or  from  oibservlng  his  stature,  complexion, 
or  other  marks.  See  1  Wigmore  on  Evidence, 
I  660,  and  authorities  cited  in  note  1 ;  State  v. 
Lvtle,  117  N.  C.  709,  23  S.  E.  476.  This  tes- 
tSnony  was  competent.  The  weight  to  be  giv- 
en it  was  a  question  for  the  jury,  in  view  of 
all  the  other  circumstances  and  evidence  in 
the  case. 

"It  is  further  contended  that  the  evidence  as 
to  the  comparison  of  photographs  of  the  finger 
marks  on  the  railing  with  the  enlarged  finger 
prints  of  plaintiff  in  error  was  improperly  ad- 
mitted. No  question  is  raised  as  to  the  ac- 
curacy of  the  photographic  exhibits,  the  method 
of  identifying  the  nhotographs,  the  taking  of 
the  finger  prints  of  the  plaintiff  in  error,  or 
the  correctness  of  the  enlargements,  as  shown 
by  the  exhibits  introduced  in  evidence.  It  is 
earnestly  insisted,  however,  that  this  class  of 
testimony  is  not  admissible  under  the  common- 
law  rules  of  evidence,  and  as  there  is  no  stat- 
ute in  this  state  authorizing  it,  the  court  should 
have  refused  to  permit  its  introduction.  No 
case  in  which  tins  question  has  been  raised 
has  been  cited  in  the  briefs,  and  we  find  no 
statute  or  decisions  touching  the  point  in  this 
country.  This  class  of  evidence  is  admitted  in 
Great  Britain.  In  1909  the  Court  of  Criminal 
Appeals  held  that  finger  prints  might  be  re- 
ceived in  evidence,  and  refused  to  interfere 
with  a  conviction  helow,  though  this  evidence 
was  the  sole  ground  of  identification.  In  re 
Castleton's  Case,  3  Crim.  App.  74.  While  the 
courts  of  this  country  do  not  appear  to  have 
had  occasion  to  pass  on  the  question,  standard 
authorities  on  scientific  subjects  discuss  the  use 
of  finger  prints  as  a  system  of  identification, 
concluding  that  experience  has  shown  it  to  he 
reliable.  10  Bncy.  Brittannica  (11th  Ed.)  376; 
5  Nelson's  Ency.  28.  See,  also,  Gross'  Crim. 
Investitratlon  (Adams'  Transl.)  Osborn's  Ques- 
tioned Documents,  479.  These  authorities  state 
that  this  system  of  identification  is  of  very 
ancient  origin,  having  been  used  in  Egypt  when 
the  impression  of  the  monarch's  thumb  was 
used  as  his  sign  manual;  that  it  has  been  used 
in  the  courts  of  India  for  many  years,  and  more 
recently  in  the  courts  of  several  European  coun- 
tries; that  in  recent  years  its  use  has  become 
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very  general  by  the  police  departments'^  of  the 
large  cities  of  this  country  and  Europe;  that 
the  great  success  of  the  system  in  England, 
where  it  has  been  used  since  1891  in  thousands 
of  cases  without  error,  caused  the  sending  of  an 
investigating  cummission  from  the  United  States, 
on  whose  favorable  report  a  bureau  was  estab- 
lished by  the  United  States  government  in  the 
war  and  other  departments.    ♦    •    * 

"When  photography  was  first  introduced,  it 
was  seriously  questioned  whether  pictures  thus 
created  could  properly  be  introduced  in  evi- 
dence, but  this  method  of  proof,  as  well  as  by 
means  of  X-rays  and  the  microscope,  is  now 
admitted  without  question.  Wharton  on  Crim. 
Evidence  (8th  Ed.)  S  544;  1  Wigmore  on  Evi- 
dence, I  795;  Rogers  on  Expert  Testimony 
<2d  EdJ  t  140;  Jones  on  Bvidence  (2d  Ed.)  S 
581.  We  are  disposed  to  hold  from  the  evi- 
dence of  the  four  witnesses  who  testified,  and 
from  the  writings  we  have  referred  to  on  this 
subject,  that  there  is  a  scientific  basis  for  the 
system  of  finger  print  identification,  and'  thai 
the  courts  are  justified  in  admitting  this  class 
of  evidence ;  that  this  method  of  identification 
is  in  such  general  and  common  nse  that  the 
courts  cannot  refuse  to  take  judicial  cognizance 
of  it.  Such  evidence  may  or  may  not  be  of 
independent  strength,  but  it  is  admissible,  the 
same  as  other  proof,  as  tending  to  make  out  a 
case.  If  inferences  as  to  the  identity  of  per- 
sons based  on  the  voice,  the  appearance,  or 
age  are  admissible,  why  does  not  this  record 
justify  the  admission  of  this  finger  print  testi- 
mony under  common-law  rules  of  evidence? 
The  general  rule  is  that  whatever  tends  to  prove 
any  material  fftct  is  relevant  and  competent. 
People  V.  Gray,  251  111.  431,  96  N.  E.  268; 
Thayer's  Prelim.  Treatise  on  Evidence  at  Com- 
mon Law  (1898  Ed.)  266.  Testimony  as  to 
footprints  has  frequently  been  held  admissible. 
Wharton  on  Crim.  Evidence  (8th  Ed.)  g  706; 
1  Wigmore  on  Evidence,  i  413;  State  v.  Ful- 
ler, 34  Mont.  12,  85  Pac.  369,  8  L.  K.  A.  (N. 
8.)  762,  9  Ann.  Cas.  648,  and  note.  In  Carl- 
ton V.  People,  150  111.  181,  37  N.  B.  244,  41 
Am.  St.  Kiep,  346,  on  a  trial  for  arson,  evi- 
dence of  footprints  near  or  leading  to  a  barn 
and  their  correspondence  with  the  feet  of  the 
accused  was  held  competent.  It  was  also 
proved  that  the  accused  was  lame  and  walked 
with  a  kind  of  hop,  and  that  the  foot  he  limp- 
ed on  corresponded  to  the  Irregular  tracks  in 
the  field.  See  Jones  on  Evidence  (2d  Ed.)  S 
400 ;  1  Wigmore  on  Evidence,  g  (>60,  and  note 
2;  State  v.  Ah  Ohuey,  14  Nev.  79,  33  Am. 
Rep.  530,  and  note;  Commonwealth  t.  Pope, 
103  Mass.  440. 

"It  is  further  insisted,  as  we  understand  the 
briefs  and  oral  argument,  that  expert  testimony 
on  this  subject  was  not  permissible.  Expert 
testimony  is  admissible  when  the  subject-mat- 
ter of  the  inquiry  is  of  such  a  character  that 
only  persons  of  skill  and  experience  in  it  are 
capable  of  forming  a  correct  judgment  as  to  any 
facts  connected  therewith,  larber  t.  Chicago 
&  Alton  Railway  Co.,  235  111.  589,  85  N.  E. 
928.  It  is  an  elementary  rule  that,  where  the 
court  or  jury  can  make  their  own  deductions, 
they  shall  not  be  made  by  those  testifying. 
Evans  v.  People,  12  Mich.  27.  Expert  evidence 
is  not  confined  to  classed  and  specified  profes- 
sions, but  is  applicable  wherever  peculiar  skill 
and  judgment  applied  to  a  particular  subject 
are  required  to  explain  results  or  to  trace  them 
to  their  causes.  McPadden  v.  Murdoch,  1  Ir. 
Rep.  867,  C.  L.  211.  Expert  evidence  is  ad- 
missible when  the  viritnesses  offered  as  experts 
have  peculiar  knowledge  or  experience  not  com- 
mon to  the  world,  which  renders  their  opinions, 
founded  on  such  knowledge  or  experience,  an 
aid  to  the  eonrt  or  jury  in  determining  the 
questions  at  issue.  Taylor  v.  Monroe,  43  Conn. 
36 ;  EUingwood  v.  Bragg,  52  N.  H.  488 ;  Rog' 
ers  on  Expert  Testimony  (2d  Ed.)  8  6;  1 
Greenleaf  on  Evidence  (Lewis'  Ed.)  g  280,  and 
authorities  cited. 


Digitized  by 


Google 


530 


200  SOUTHWESTERN  REPORTER 


(lex. 


"From  the  evidence  in  this  record  we  are  dis- 
posed to  bold  that  the  classification  of  finger 
print  impressions  and  their  method  of  identifi- 
cation is  a  science  requiring  study.  While 
some  of  the  reasons  which  guide  an  expert  to 
his  conclusions  are  such  as  may  be  weighed 
by  any  intelligent  person  with  good  eyesight 
from  such  exhibits  as  we  have  here  in  the 
record,  after  being  pointed  out  to  him  by  one 
versed  in  the  study  of  finger  prints,  the  evi- 
dence in  question  does  not  come  within  the 
common  experience  of  all  men  of  common  edu- 
cation in  the  ordinary  wailcs  of  life,  and  there- 
fore the  court  and  jury  were  i>roperly  aided  by 
witnesses  of  peculiar  and  special  experience  on 
this  subject" 

We  conclude  that  the  evidence  of  the  wit- 
ness was  admissible. 

Such  other  questions  as  are  likely  to  arise 
upon ,  another  trial,  If  one  should  be  had, 
have  been  examined  and  found  not  to  present 
reversible  error. 

For  the  reasons  detailed  hereinabove,  the 
judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded. 


LIGGON   V.   STATE.     (No.  480&) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  16, 
1918.) 

1.  Homicide  «=»354— Cibcumstances — Death 

PENAI.TY. 

In  a  trial  for  murder  arising  out  of  a  sud- 
den quarrel,  evidence  held  not  to  justify  a  death 
penalty  conviction. 

2.  Obihinal  Law  <S=>855(4)  —  Trial  — Mob 
Influence — Reversal. 

In  the  trial  of  defendant,  a  negro,  for  the 
murder  of  a  coworker,  a  white  man,  it  appeared 
that  defendant  had  been  hunted  by  several  hun- 
dred people  who  expressed  their  intention  of 
lynching  him;  that  the  mob  demanded  that  a 
grand  jury  should  reconvene,  and  threatened  to 
lynch  him  if  he  were  not  immediately  indicted, 
tried,  and  executed ;  that  his  counsel  wag  ap- 
pointed only  the  evening  before  the  trial:  that 
he  was  advised  to  go  at  once  to  trial;  that  he 
did  not  move  for  a  change  of  venue  and  waived 
his  right  to  a  special  venire  because  of  a  fear  of 
mob  violence;  that  a  large  crowd  assembled 
around  and  in  the  courthouse,  and  in  the  view  of 
the  jury  while  it  was  deliberating;  that  the 
sheriff  attempting  to  take  defendant  away  was 
pursued  and  compelled  to  return;  and  that  de- 
fendant was  required  to  make  an  immediate  mo- 
tion for  new  trial.  BiU  of  Rights,  §;  10,  15, 
guarantee  a  fair  trial  by  an  impartial  jury,  and 
that  the  right  of  trial  by  jury  shall  remain  in- 
violate. Held,  that  defendant  did  net  have  a 
fair  trial,  and  that  his  conviction  would  be  re- 
versed. 

3.  Cbiuinal  Law  $s=>868— Right  to  Fair  Ju- 
ry Trial— Waiver. 

Defendant  could  not  be  held  to  have  waived 
any  right  guaranteed  him  by  the  law,  where, 
'.xuless  be  waived  it,  be  would  have  met  death  by 
l.'nching  at  the  hands  of  the  mob. 

Appeal  from  District  Court,  Cherokee 
County;    L.  D.  Gulnn,  Judge. 

O.  T.  Llggon  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

M.  Li  Lefler,  of  Jacksonville,  for  appellant. 
E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  the  murder  of  Melvin  Mayfleld,  and 
given  the  death  penalty. 

[1]  Briefly  stated,  the  evidence  Is  to  the 
effect  that  appellant  and  a  white  man  were 
doing  certain  work  at  a  lumber  mill,  and 
three  other  white  men  were  doing  work  at 
another  part,  but  near  each  other.  Appel- 
lant and  his  coworker  were  using  what  they 
called  a  dolly.  This  was  economized  for  the 
purpose,  it  seems,  of  moving  lumber  into  a 
place  where  they  were  preparing  it  for  some 
given  purpose.  This  dolly  was  unloaded  by 
defendant  and  his  coworker,  and  the  other 
three  white  men  came  and  tjiwk  It  away. 
When  appellant  had  occasion  to  use  it  he 
discovered  it  was  gone,  and  finally  found  it 
in  the  possession  of  the'  three  white  men, 
and  sought  to  obtain  it  to  be  used  in  his  al- 
lotted work.  This  was  refused,  and  the 
trouble  ensued.  There  was  an  issae  as  to 
how  the  trouble  began.  A  piece  of  wood 
was  used  in  the  trouble,  otherwise  it  seems 
to  have  been  a  fist  fight,  with  three  white 
men  against  the  negro,  who  is  the  defend- 
ant. As  natural  under  such  circumstances, 
he  got  the  worst  of  the  fight.  Quoting  the 
language  of  Mr.  Truly,  who  was  foreman  of 
the  shipping  department  of  the  mill: 

"I  was  acquainted  with  Archie  Mayfield  and 
Melvin  Mayfield  and  Clinton  Pace  and  Levy 
Jordan,  and  all  of  these  parties  in  this  mix-up : 
they  were  working  for  me  there.  I  was  ac- 
quainted with  the  defendant  then;  his  name  is 
O.  T.  Liggon,  and  he  was  working  at  the  mill 
at  that  time.  I  know  Joe  Sessions  and  Mr. 
Palmer,  but  he  just  worked  part  of  that  morn- 
ing, and  I  wouldn't  know  him  if  I  were  to  see 
him  likely.  I  think  I  can  tell  about  this  trouble 
down  there  on  the  morning  of  the  7th.  I  was 
coming  around  the  north  end  of  the  shed  or  mill 
there,  or  the  planer,  rather,  and  I  saw  one  of  the 
white  boys  run  with  a  stick  in  his  hand  in 
this  position  (showing  in  a  striking  position). 
I  couldn't  tell  who  he  was,  or  which  one  it  was, 
and  I  saw  him  strike  with  it,  and  I  knew  he  was 
striking  at  something.  I  thought  he  was  strik- 
ing at  a  large  rattlesnake  that  bad  been  seen 
in  the  yard,  and  I  broke  and  run  to  where  they 
were,  and  when  I  got  there  they  were  striking 
this  negro,  and  the  three  white  boys  were  fight- 
ing him." 

T%ls  much  of  the  testimony  is  brought  out 
to  show  that  It  was  a  sudden  quarrel  and 
fight  and  the  condition  of  the  fight  as  shown 
by  a  disinterested  witness,  Mr.  Truly.  Mel- 
vin Mayfleld,  If  be  was  In  the  fight,  about 
which  there  is  some  issue,  went  to  a  car,  and 
appellant,  testifying  to  the  fact  that  he  was 
trying  to  escape,  ran  In  the  car,  and  while 
in  there  he  struck  Melvin  Mayfleld  with  a 
piece  of  timber,  which  resulted  in  bis  death. 
The  state's  contention  was  that  there  was 
no  occasion  for  his  striking  Mayfield.  His 
contention  and  testimony  was  to  the  effect 
that  Mayfleld  had  drawn  a  large  piece  of  tim- 
ber on  him,  and  was  in  the  act  of  striking 
him  when  he  struck  in  self-defense.  Without 
going  further  into,  details  this  evidence  will 
not  justify,  under  any  viewpoint,  a  death 
penalty  conviction. 
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One  of  the  most  terloas  questions  is 
brought  forward  in  the  motion  for  new  trial 
and  manifested  by  bills  of  exception,  to  wit, 
that  the  conviction  occurred  in  a  court  sur- 
rounded and  dominated  by  mob  influence. 
At  the  risk  o^  being  prolix,  it  is  thought  nec- 
essary to  giTB  some  of  the  salient  features  of 
the  action  of  the  mob  that  surrounded  the 
court  and  the  trial  of  the  case.  The  motion 
for  new  trial  is  very  full,  and  sets  out  in  de- 
tail the  action  of  the  mob,  and  these  grounds 
of  the  motions  are  referred  to  and  verified 
In  the  bills  of  exception. 

BUI  of  exceptions  No.  1  recites  that  (m  the 
7th  day  of  August,  1917,  Melvin  Mayfleld,  a 
white  man,  was  killed  near  Alto,  Cherokee 
county;  that  appellant  was  accused  of  this 
killing,  and  immediately  following  the  kill- 
ing a  large  number  of  white  men  came  run- 
ning toward  the  scene  of  the  trouble;  that 
defendant,  fearing  violence  at  the  liands  of 
the  white  men,  ran  into  the  woodsy  and  was 
not  found  until  the  next  day,  August  8th; 
that  several  hundred  people  of  Alto  and  oth- 
er parts  of  Cherokee  county  were  hunting  de- 
fendant Tuesday,  Tuesday  night,  and  Wednes- 
day; that  feeling  among  said  mob  of  people 
was  very  high  against  defendant,  and  they 
freely  expressed  their  intention  of  lynching 
defendant  should  they  be  able  to  find  him; 
that  defendant  was  captured  and  taken  into 
I'ustody  by  the  sheriff  of  Cherokee  county  on 
Wednesday,  August  8th,  and  taken  to  the 
county  Jail;  that  defendant  was  captured 
and  landed  in  Jail  without  the  knowledge  of 
the  mob;  that  said  mob  demanded  that  the 
grand  Jury  of  Cherokee  county,  which  was 
not  then  in  session,  be  reconvened  on  Thurs- 
day, August  Otb,  and  said  defendant  indict- 
ed, tried,  and  executed  at  once;  that  said 
mob  was  threatening  to  lynch  defendant  if 
he  were  not  immediately  indicted,  tried,  and 
executed ;  that  the  grand  Jury  was  reconven- 
ed on  Friday,  August  10th,  and  indicted  ap- 
pellant on  August  10th  for  the  murder  of 
Melvin  Mayfleld;  that  defendant's  counsel 
who  were  appointed  by  the  honorable  dis- 
trict court  only  the  evening  before  to  repre- 
sent defendant  had  not  time  to  investigate 
said  cause  and  prepare  for  trial,  as  set  out 
in  paragraph  Ho.  1  of  his  motion  for  a  new 
trial;  that  at  the  time  the  grand  Jury 
brought  in  said  indictment  the  crowd  of  peo- 
ple that  had  gathered  about  the  courthouse 
was  not  very  large,  and  defendant  was  advis- 
ed that  it  would  be  better  for  him  to  waive 
his  two  days  after  indictment  and  be  tried 
before  a  large  crowd  could  gather;  that  de- 
fendant, fearing  that  if  the  mob  should  as- 
semble before  his  trial  was  concluded  he 
would  b«  lynched,  waived  his  two  days  al- 
'owed  him  by  law  and  announced  ready  for 
trial,  as  set  out  in  his  motion  for  new  trial ; 
that  during  the  progress  of  said  trial  several 
hundred  people  from  in  and  around  Alto  and 
several  other  places  in  Cherokee  county, 
croTrded  into  the  courtroom,  where  said  case 


was  being  tried ;  that  said  orowd  of  people 
was  composed  of  the  same  individuals  that 
had  been  hunting  for  defendant  before  he 
was  taken  Into  custody,  and  that  were  threat- 
ening to  lynch  defendant ;  that  the  feeling  of 
said  crowd  of  people  was  very  intense ;  that 
their  resentment  and  prejudice  against  de- 
fendant was  very  great,  which  was  manifest 
in  their  demeanor;  tliat  the  defendant 
through  fear  of  violence  at  the  hands  of  said 
mob  of  people,  fearing  that  they  would  exe- 
cute the  threats  they  had  made  to  lynch,  did 
not  ia  open  court  object  to  the  attitude,  con- 
duct, and  demeanor  of  said  mob  previous  to 
nor  during  the  trial  of  said  case,  but  did  ob- 
ject to  said  attitude,  conduct,  and  demeanor 
of  said  mob  in  paragraphs  Nos.  1  and  2  of 
Us  motion  for  new  trial,  which  was  by  the 
court  overruled,  to  which  decision  the  de- 
fendant excepted.  This  bill  Is  signed  by  the 
trial  Judge  without  qualification  or  explana- 
tion or  statement  of  any  kind. 

The  second  bill  recites  that  after  the  evi- 
dence had  been  introduced  and  the  case  clos- 
ed about  6  o'clock  p.  m.,  August  10,  1917,  a 
large  crowd  of  people  from  In  and  near  Alto, 
the  place  of  the  killing,  were  crowded  into 
the  courtroom;  that  the  honorable  district 
Judge  trying  said  case,  fearing  violence  to  de- 
fendant if  said  crowd  of  people  remained  to 
bear  the  argument  of  counsel  in  said  case, 
announced  publicly  that  the  court  would  ad- 
journ until  8:30  a.  m,  the  next  day,  August 
11th;  that  said  crowd  of  people  left  said 
courthouse  and  dispersed  from  the  county 
seat ;  that  said  announcement  was  made  for 
the  purpose  of  clenring  the  courtroom  of  said 
crowd  of  people;  that  about  8  o'clock  p.  m.. 
August  lOtb,  the  Judge  recalled  the  Jury  in 
the  case,  reconvened  the  court,  and  informed 
counsel  for  state  and  defendant  to  proceed 
with  the  argument  in  the  case;  that  said  ar- 
guments were  concluded,  the  charge  of  the 
court  read,  and  the  case  turned  over  to  the 
Jury  at  about  11  o'clock  p.  m.,  August  10th ; 
that  the  Jury  did  not  bring  in  a  verdict  that 
night;  tliat  early  the  next  morning,  while 
the  Jury  was  deliberating  upon  their  verdict, 
a  large  crowd  began  to  assemble  about  the 
courthouse  square  and  stationed  themselves 
on  the  southwest  comer  of  said  square  in 
plain  view  of  the  Jury  who  were  lodged  in  a 
room  in  the  southwest  corner  of  the  court- 
house; that  before  the  Jury  had  reached  a 
verdict  in  said  case  a  large  mob  had  assem- 
bled and  were  conducting  themselves  in  an 
angry  and  threatening  manner;  that  their 
conduct  and  demeanor  was  such  as  to  at- 
tract the  attention  of  the  Jury  in  this  case 
and  affect  tbem  in  arriving  at  a  fair  and  im- 
partial verdict,  as  set  out  in  paragraph  No.  3 
of  defendant's  motion  for  a  new  trial;  that 
the  Jury  reached  a  verdict  some  time  before 
noon  of  the  11th  day  of  August;  that  the 
court  attempted  to  have  the  Jury  taken  fot  the 
penitentiary,  which  was  located  several 
blocks  from  the  courthouse,  where  the  de- 
fendant bad  been  removed  by  the  officers,  as 
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It  was  considered  a  safer  place  to  keep  de- 
fendant, and  there  receive  the  verdict  of  the 
Jury ;  that  said  plans  miscarried ;  that  said 
mob  was  growing  Impatient  at  the  delay  In 
receiving  a  verdict  from  the  jury,  and  was 
manifesting  a  threatening  attitude ;  that  be- 
fore the  Jury  had  returned  Its  verdict  Into 
court  the  sheriff,  fearing  violence  at  the 
hands  of  the  mob,  attempted  to  speed  the  de- 
fendant out  of  the  county  and  lodge  him  else- 
where for  safe-keeping;  that  a  part  of  said 
mob  secured  several  automobiles  and  over- 
took the  officers  charged  with  the  custody  of 
the  defendant  and  compelled  them  to  return 
to  the  courthouse  with  defendant ;  that  said 
officers  had  gotten  one  mile  north  of  the  town 
of  Jacksonville,  Tex.,  or  16  miles  from  Rusk, 
where  the  trial  was  had  and  where  the  de- 
fendant had  been  In  jail,  when  the  mob  over- 
took them  and  compelled  them  to  return; 
that  said  mob  crowded  around  the  officers  In 
charge  of  the  defendant  In  plain  view  of  the 
Jury,  who,  although  they  had  announced 
some  time  before  that  they  were  ready  to  re- 
port, had  not  returned  their  verdict  Into 
court,  as  set  out  In  defendant's  motion  for 
new  trial,  paragraph  No.  S;  that  defendant 
was  brought  Into  open  court,  the  Jury  called 
In  and  announced  their  verdict  of  guilty  of 
murder  as  charged,  and  assessed  his  penalty 
at  death;  that  when  said  penalty  was  read 
by  the  clerk  of  the  court  a  burst  of  applause 
went  up  from  said  mob,  and  the  honorable 
district  court  before  whom  said  case  was 
tried  was  compelled  to  repeatedly  rap  for  or- 
der, and  severely  rebuked  said  mob  by 
threatening  to  put  them  In  JaU,  as  set  out  in 
paragraph  No.  3  of  defendant's  motion  for 
new  trial;  that  defendant  in  paragraph  No. 
3  of  his  motion  for  a  new  trial  objected  to 
the  conduct,  demeanor,  and  attitude  of  said 
mob  as  set  out  above  after  the  case  had  gone 
to  the  Jury,  in  that  it  was  such  as  to  Influ- 
ence the  Jury  in  arriving  at  their  verdict, 
said  conduct,  attitude,  and  demeanor  of  said 
mob  occurring  in  plain  view  of  the  Jury  de- 
liberating upon  their  verdict,  which  objection 
and  motion  for  a  new  trial  were  overruled  by 
the  court,  to  which  decision  and  ruling  of  the 
court  defendant  in  open  court  excepted  and 
tenders  this  his  bill  of  exceptlona  This  bill 
was  examined  and  signed  by  the  trial  Judge 
without  any  statement  whatever  either  of 
qnallflcatlon  or  explanation. 

Bill  No.  3  recites  that  after  the  indictment 
was  returned  on  the  10th  of  August,  that  on 
said  10th  and  11th  of  August  he  was  tried 
for  said  murder  and  convicted  and  sentenced 
to  hang;  that  previous  to  his  arrest  he  was 
hunted  by  a  mob  of  several  hundred  people 
with  a  view  of  lynching  the  defendant  If  he 
were  to  be  found ;  that  the  sheritr  of  Chero- 
kee county  captured  said  defendant,  unknown 
to  the  mob,  and  landed  him  in  Jail ;  that  said 
mob  demanded  an  Immediate  trial,  conviction, 
and  execution;  that  said  demands  of  said 
mob  were  communicated  to  the  defendant; 


that  for  fear  the  mob  would  execute  Its 
threats,  defendant  waived  his  two  days  after 
indictment,  his  motion  for  a  change  of  venue, 
his  right  to  have  a  special  venire  summoned 
in  his  case,  and  announced  ready  for  trial; 
that  defendant's  counsel,  who  had  been  ap- 
pointed to  represent  defendant  only  a  few 
hours  before  and  had  not  had  time  to  Investi- 
gate said  case,  fearing  for  the  life  of  said  de- 
fendant, agreed  to  said  waivers  and  announc- 
ed ready  for  trial;  that  said  matters  were 
called  to  the  attention  of  the  court  in  defend- 
ant's motion  for  a  new  trial  in  paragraphs  j 
Nos.  1,  2,  and  3;  that  said  motion  was  over- 
ruled by  the  court  and  exception  taken,  and 
the  court  approves  this  bill  without  any 
statement,  qualification,  or  explanation.  | 

Bill  No.  4  recites  that  after  the  Jury  had 
returned  its  verdict  into  court,  in  which  they 
found  appellant  guilty  and  assessed  the 
death  penalty,  that  defendant  and  his  coun- 
sel were  told  by  the  court  that  if  they  ex- 
pected to  file  a  motion  for  a  new  trial  they 
must  do  so  at  once;  that  the  court  feared 
the  mob  which  was  threatening  to  lynch  the 
defendant  would  execute  Ita  threats  if  de- 
fendant remained  in  the  county  the  two 
days,  which  defendant  had  in  which  to  file 
this  motion  for  a  new  trial;  that  said  mo- 
tion must  be  made  and  passed  on  and  defend- 
ant sent  to  a  place  of  safety  at  once ;  that  de- 
fendant fearing  the  mob  did  -  not  in  open 
court  object  to  making  his  motion  for  a  new 
trial  on  August  11th,'  and  did  not  ask  for  the 
two  days  allowed  defendant  by  law  for  filing 
a  motitm  for  a  new  trial.  The  court  ordered 
said  motion  to  be  filed  and  disposed  of  at 
once,  to  which  decision  and  order  of  the 
court  defendant  then  in  open  court  excepted. 
This  bill  Is  also  signed  by  the  trial  Judge 
without  any  statement,  qualification,  or  ex- 
planation. 

Another  bill  of  exceptions  was  reserved  to 
the  overruling  of  the  motion  for  new  triaL 

The  bills  are  hardly  as  full  In  detail  aa 
were  the  grounds  of  the  motion  for  a  new 
trial.  Without  stating  fully  the  grounds 
of  the  motion,  some  of  these  statements  will 
be  noted.  After  the  sheriff  of  the  county 
had  placed  defendant  in  jail  a  mob  threaten- 
ed to  hang  and  kill  him  regardless  of  law  if 
he  was  not  hung  by  the  verdict  of  the  Jury; 
that  a  mob  had  threatened  before  the  trial 
of  the  case  that  if  a  change  of  venue  was 
granted,  they  would  hang  and  lynch  defend- 
ant; that  if  the  defendant  received  less  than 
a  death  penalty  they  would  hang  him  at 
once;  that  If  his  case  was  continued  or  if  he 
was  granted  a  new  trial  they  would  hang 
him  at  once;  that  at  all  times  after  defend- 
ant was  lodged  in  JaU  guards  and  spies  were 
stationed  by  the  mob  at  several  places  in  the 
various  parts  of  the  county  and  guards 
were  kept  around  and  near  said  Jail  to  watch 
and  give  notice  of  any  attempt  to  remove  fhe 
defendant  from  said  county  jail;  that  on 
all  occa«ion8  when  said  defendant  was  in 
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the  courthonse  being  tried  the  mob  was  pres- 
ent and  determined  to  have  Its  wishes  car- 
ried out;  that  the  feeling  was  so  intense 
and  the  threats  so  strong  and  the  prejudice 
so  great  against  defendant  that  no  man 
would  risk  his  life  by  making  an  affidavit 
for  change  of  venue  in  this  case;  that  de- 
fendant's attorneys  who  were  appointed  by 
the  court  to  defend  him  asked  the  court  to 
change  the  venue  on  his  own  motion,  which 
the  court  refused  to  do  because  it  would  at 
once  precipitate  an  attack  by  the  mob  upon 
the  defendant,  which  he  desired  to  avoid; 
that  defendant,  having  been  In  Jail  continu- 
ously since  August  8th,  was  not  ready  for 
trial,  had  not  summoned  any  witnesses  in 
his  behalf,  and  his  attorneys,  who  had  been 
appointed  by  the  court  only  the  evening  be- 
fore the  trial,  could  not  interview  the  de- 
fendant untU  the  next  morning  about  9:30; 
that  defendant  and  his  attorneys  were  com- 
pelled to  waive  the  two  days  after  service 
of  copy  of  Indictment,  to  announce  ready 
for  trial  and  go  Into  the  trial  on  the  day 
that  the  indictment  was  found  and  returned, 
because  as  defendant  and  his  attorneys  well 
knew  and  had  been  told  by  a  large  number 
of  citizens  that  If  he  did  not  announce  ready 
for  trial  and  in  fact  go  into  the  trial  of  said 
case  at  once,  that  the  mob  would  hang  and 
kill  the  defendant,  and  he  knew  that  they 
Intended  to  do  it,  which  facts  were  known  to 
the  trial  Judge. 

Among  other  things.  In  the  second  ground 
of  the  mptlon  for  new  trial  it  is  stated  that 
the  mob  in  and  around  the  courthouse  de- 
manded a  speedy  and  immediate  trial  for 
defendant  which  he  was  compelled  to  accept, 
and  he  was  compelled  to  accept  a  special  ve- 
nire which  had  been  called  in  another  case 
then  pending  in  said  court,  which  facts  were 
known  to  the  trial  Judge. 

In  the  third  ground  of  the  motion  for 
new  trial  it  is  stated  that  the  Jury,  after  re- 
tiring to  consider  of  their  verdict,  was  lodg- 
ed In  the  Jury  room  In  the  southwest  cor- 
ner of  the  courthouse;  that  several  windows 
opened  to  the  south  and  several  windows 
opened  to  the  west  In  said  Jury  room;  that 
the  mob  demanding  the  death  penalty  was 
located  on  the  southwest  comer  of  the  pub- 
lic square  of  said  courthouse;  that  the  Jury 
could  see  the  conduct  and  demeanor  of  said 
mob ;  that  the  conduct  and  demeanor  of  said 
mob  was  such  as  to  attract  the  attention  of 
the  Jury  In  this  case  and  aftect  them  in  ren- 
dering a  free  and  impartial  verdict;  that 
before  the  Jury  returned  its  verdict  into 
court,  the  i^erlff,  fearing  violence  at  the 
hands  of  said  mob,  attempted  to  speed  the 
defendant  out  of  Cherokee  county  and  lodge 
him  elsewhere  for  safe-keeping;  that  the 
■nob  overtook  the  officers  charged  with  the 
custody  of  the  defendant  and  compelled  them 
to  return  to  the  courthouse  with  the  defend- 
ant; that  when  they  arrived  at  the  court- 
bouse  with  defendant,  they  stopped  on  the 


west  side  of  the  courthouse  in  plain  view  of 
the  Jury  then  deliberating,  upon  their  ver- 
dict; that  said  Jury  could  see  and  hear  the 
demands  of  said  mob;  that  the  mob  crowded 
around  the  officers  having  custody  of  the 
defendant  in  plain  view  of  the  Jury,  and  It 
was  with  difficulty  that  they  were  prevented 
from  executing  their  threats;  that  said  mob 
demanded  that  defendant  be  returned  into 
court,  and  that  the  Jury  bring  In  a  verdict 
assessing  defendant's  punishment  at  death; 
that  the  Jury  thereafter  brought  In  a  verdict 
assessing  the  death  penalty  as  is  shown  by 
the  judgment  of  the  court;  that  when  said 
death  penalty  was  read  by  the  clerk  of  the 
district  court  a  burst  of  applause  went  up 
from  the  mob,  and  the  honorable  district 
Judge  before  whom  the  case  was  tried  was 
compelled  to  repeatedly  rap  for  order,  and 
severely  rebuked  said  mob  by  threatening  to 
land  them  in  Jail,  which  facts  were  known  to 
the  trial  Judge. 

The  fourth  ground  of  the  motion  for  new 
trial  is  practically  the  same  as  one  of  the 
bills  of  exertion,  setting  out  the  fact  that 
defendant  and  his  counsel  were  told  and 
knew  that  If  they  made  a  motion  for  a  new 
trial  and  obtained  a  new  trial,  that  the  de- 
fendant would'  be  taken  out  by  the  mob  and 
lynched;  that  the  defendant  and  his  counsel 
were  compelled  to  present  this  motion  for  a 
new  trial  on  the  same  day  that  the  verdict 
was  returned;  that  defendant  and  counsel 
did  not  have  time  to  investigate  the  case 
and  things  pertaining  to  other  material  facts 
upon  which  to  base  a  motion  for  new  trial 
because  the  mob  was  demanding  that  de- 
fendant be  sentenced  at  once;  that  defend- 
ant was  prevented  from  taking  advantage  of 
the  legal  procedure  Incident  to  the  trial 
and  its  preliminaries,  fearing  at  all  times 
that  the  mob  would  execute  its  threats  and 
carry  out  Its  determination.  These  facts 
were  known  to  the  trial  Judge. 

The  fifth  ground  recites  that  the  Jury  was 
prejudiced  against  the  defendant,  a  negro, 
for  killing  deceased,  a  white  man;  that 
such  prejudice  against  defendant  having 
been  excited  and  strengthened  by  the  pres- 
ence, assembling,  movements,  and  activities 
of  the  mob  in  and  about  the  courthouse  be- 
fore and  during  the  trial  and  while  the  Jury 
were  retired  considering  the  case  and  before 
they  returned  their  verdict  into  court  All 
of  these  facts  were  known  to  the  trial  Judge. 

[2,  S]  These  statements  are  rather  proUx, 
or  at  least  at  length,  but  It  is  deemed  neces- 
sary to  so  state  to  show  the  environments 
of  this  trial  and  the  condition  of  things  sur- 
rounding It.  It  would  be  an  absurdity  to 
hold  that  this  appellant  has  had  a  fair 
trial  under  the  circumstances  stated.  On 
the. motion  for  a  new  trial  these  facts  were 
not  controverted  by  the  state.  They  were 
admitted  to  be  true  by  the  approbation  of 
the  trial  Judge.  They  came  under  his  ob- 
servation, and  to  this  he  certifies  in  approv- 
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Ing  the  blUs  of  exception.  It  has  always 
been  the  pride,  boast,  and  glory  of  the  Anglo- 
Saxon  Jurisprudence,  whether  In  England  or 
America,  that  the  accused  should  have  a  fair 
trial  by  an  Impartial  Jury.  This  Is  guaran- 
teed by  section  10  of  the  Bill  of  Rights.  The 
fifteenth  section  of  the  same  Bill  of  Rights 
guarantees  that  the  right  of  trial  by  such 
Jury  shall  remain  Inviolate.  Our  Legislature 
has  seen  proper  In  its  wisdom  to  guarantee 
and  surround  and  guard  this  provision  of 
the  Constitution.  The  essence  of  all  crimi- 
nal trials  wherever  this  basic  principle  Is 
found  is  the  right  of  trial  by  Jury. 

"An  impartial  jury  and  a  fair  trial  is  what  the 
state  demands,  and  In  ber  demands  she  is  no  re- 
opecter  of  persons.  She  has  one  law  for  all — 
the  high  and  the  low,  the  rich  and  the  poor,  the 
friendless,  the  most  debased  and  hardened  of 
criminals.  The  greater  and  more  horrible  the 
crime  charged  the  greater  and  more  imperative 
the  necessity  that  these  safeguards — these  land- 
marks of  the  law— should  be  constantly  looked  to 
and  kept  steadily  in  view,  lest,  perchance,  they 
should  be  forgotten,  denied  or  ignored  in  those 
natural  promptings  of  a  manly,  it  may  be,  and 
certainly  a  human,  instinct,  which,  standing  ap- 
imlled  and  outraged  at  the  very  contemplation 
of  such  heinous  iniquity,  condemned  the  sus- 
pected criminal  in  advance,  and  mainly,  perhaps, 
throngh  the  magnitude  and  turpitude  of  his 
imputed  crime.  In  such  cases,  when  the  popular 
3kind  is  inflamed  and  popular  indignation  is 
ready  and  clamorous  to  become  the  executioner 
of  its  own  vengeance,  it  is  the  part  of  an  hon- 
est, fearless,  manly  judiciary  to  uphold  the 
standard  of  the  law,  and  to  vindicate  its  majesty 
and  integrity  regardless  of  all  consequences." 
Stcagald  v.  State,  22  Tex.  App.  496,  3  S.  W. 
1 81. 

The  testimony  In  this  case  does  not  show 
one  of  those  appalling  or  heinous  crimes.  It 
may  be  fully  questioned.  If  not  maintained, 
that  the  defendant  was  not  the  aggressive 
party  in  the  sudden  affray  which  came  up  as 
heretofore  indicated  by  the  testimony.  There 
is  nothing  about  the  case  or  Its  facts  to  at- 
tract the  attention  of  heinousness.  It  was 
one  of  those  unfortunate  things  that  some- 
times occur,  but  there  was  nothing  to  indi- 
cate enormity  of  circumstances  or  such  mal- 
ice which  characterize  murder  Justifying  or 
requiring  a  death  i)enalty.  It  was  a  sud- 
den quarrel  coming  up  In  a  moment,  unex- 
pectedly and  unattended  by  any  evidence  of 
atrocity  or  heinous  facts.  Appellant  might 
have  applied  for  a  change  of  venue,  but  the 
facts  Justified  his  failure  so  to  do.  As  was 
said  by  Judge  Hurt  In  his  opinion  in  Mas- 
sey  v.  State,  31  Tex.  Cr.  R.  381,  20  S.  W.  761: 

"Appellant  was  not  required  to  apply  for  a 
change  of  venue,  when,  if  granted,  his  life  would 
be  forfeited — the  price.  To  hold  that  a  trial 
under  such  circumstances  was  fair,  impartial, 
and  legal,  would  be  a  travesty  on  decency,  law, 
common  sense,  and  justice,  notwithstanding  good 
men  may  have  tried  appellant." 

And  In  looking  at  the  facts  stated  In  the 
motion  for  new  trial  and  approved  in  bills  of 
exception,  we  find  that  the  Judge  was  cog- 
nizant of  all  these  matters,  and  in  this  as 
in  the  Massey  Case,  supra,  really  gave  as 
his  reason  for  not  changing  the  venue  that 
to  do  so  would  at  once  precipitate  on  attaclc 


upon  the  court  or  rather  the  defendant  in 
the  presence  of  the  court  and  during  bis 
trial,  and  lynch  him.  To  quote  from  Judge 
Hurt's  opinion  in  the  Massey  Case  further: 
"Such  a  state  of  affairs  existing,  if  true,  the 
court  being  environed  and  dominated  by  such  a 
mob,  breathing  out  such  threats  to  the  life  of 
appellant,  it  is  solemn  mockery  to  talk,  think,  or 
imagine  a  fair  trial  under  such  conditions." 

Under  such  facts  as  are  In  this  record  ap- 
pellant could  not  be  held  to  waive  any  right 
that  was  guaranteed  him  by  law,  which  if  be 
did  not  waive  would  be  met  by  death  by 
lynching  at  the  hands  of  the  mob.  Appellant 
has  not  had  a  fair  and  impartial  trial.  He 
has  not  even  had  a  legal  trial,  and  If  he  were 
as  guilty  as  It  is  possible  for  a  man  to  be  of 
a  violation  of  the  law,  yet  he  still  Is  en- 
titled to  have  a  fair  trial  before  an  impar- 
tial Jury,  and  in  a  court  unawed  by  mob  vio- 
lence, but  he  should  be  surrounded  by  all 
the  sanctity  and  safeguards  guaranteed  by 
our  law.  The  ofiJcers  in  this  case,  it  seems, 
so  strenuously  feared  the  action  of  the  mob 
they  undertook  to  spirit  appellant  away  dur- 
ing the  trial.  He  had  a  right  to  be  present 
in  court  and  under  the  protection  of  the  law. 

"It  was  his  conrt,  the  court  of  every  citizen  of 
this  state;  its  portals  must  be  kept  open,  and 
no  mob  has  a  right  to  close  them  against  a  citi- 
zen who  is  being  tried  for  his  life,  liberty,  or 
property.  He  was  deprived  of  this  right  by  a 
mob,  and  not  by  the  court,  for  the  writer  is  im- 
pressed by  this  record  with  the  belief  that  the 
ruling  of  the  court  in  regard  to  the  change  of 
venue  and  motion  for  a  new  trial  was  made  to 
save  defendant  from  the  vengeance  of  the  mob." 
Massey  Case,  supra. 

Quoting  from  Calvin,  a  Slave,  ▼.  State,  25 
Tex.  789: 

"  The  accused  must  be  tried  and  convicted  le- 
gally, and  though  he  be  a  negro,  he  must  be 
tried  in  precisely  the  same  manner  as  if  he  were 
a  white  man;  and  we  cannot  strain  the  law. 
even  in  the  estimate  of  a  hair,  becaose  appellant 
is  a  negro,  or  because  of  any  unusual  features  of 
this  case.  In  all  civilized  countries  the  law 
has  always  shown  the  most  sacred  regard  for  hu- 
man life,  and  judicial  tribunals  in  the  adminis- 
tration of  the  criminal  law  have  always  deemed 
it  proper  to  adhere  with  great  strictness  to  es- 
tablished rules,  where  life  and  liberty  are  con- 
cerned. If  courts  could  feel  themselves  at  liber- 
ty to  depart  from  principle  or  established  rules 
in  order  to  hasten  the  punishment  of  even  great 
offenders,  such  departures  might  result  in  the  de- 
struction of  those  safeguards  which,  in  accord- 
ance with  the  genius  of  all  free  governments, 
have  been  provided  for  the  life  and  liberty  of 
men.'  " 

See,  also,  Faulkner  v.  State,  188  8.  W. 
1077, 

The  Massey  Case,  supra,  In  many  of  Its  as- 
pects, viewed  from  the  standpoint  of  the  per- 
formances and  eccentricities  of  the  mob.  Is 
very  much  like  the  facts  and  the  environ- 
ments of  this  case.  The  cases  are  different, 
of  course,  on  the  facts  as  to  the  crime.  That 
committed  in  the  Massey  Case  was  rape  by 
a  negro  upon  a  white  woman,  which  was  cal- 
culated to  and  at  least  does  arouse  the  pas- 
sions of  our  white  race.  But  whatever  may 
be  said,  the  defendant  has  not  had  a  fair 
trial  from  any  possible  view  of  It,  and  of 
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this  there  Is  no  qneetlon,  not  even  an  Issue 
or  controversy  manifested  by  the  motion  for 
new  trial  or  the  statement  of  facts  occurring 
with  reference  to  the  mob  and  verified  and 
approved  by  the  trial  jadge  as  to  all  details, 
fects,  and  drcumBtances-.  Without  dlscnss- 
Ing  these  matters  farther  this  Jndgrnent  will 
be  reversed,  and  the  cause  remanded  for  a 
trial  In  accordance  with  the  rules  of  law 
and  the  guaranteed  rights  under  our  Consti- 
tution and  laws. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


Ex  parte  MOORE.    (No.  4882.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  80, 
1918.) 

Appeal  from  District  Court,  Smith  County; 
J.  R.  Warren,  Judge. 

J.  W.  Moore,  being  charged  with  rape,  was 
denied  bail,  and  applied  for  writ  of  habeas  cor- 
pus.    Judgment  reversed  and  bail  granted. 

Jones  ft  Jones,  of  Kerrville,  and  Simpson, 
Lasseter  ft  Gentry,  of  Tyler,  for  appellant.  EL 
B.  Hendricks,  Asst  Atty.  Gep.,  for  the  State. 

DAVIDSON.  P.  J.  Relator  applied  for  a 
writ  of  habeas  corpus,  and  on  the  hearing  was 
refused  bail  under  a  charge  of  rape. 

The  only  contention  before  the  court  is  the 
snfficicncy  of  the  evidence  to  justify  such  refusal 
of  bail.  It  is  unnecessary  to  discuss  the  evi- 
dence. A  careful  review  of  it,  however,  con- 
vinces us  that  relator  is  entitled  to  bail,  and 
that  the  trial  court  erred  in  refusing  it.  The 
judgment  therefore  will  be  reversed  and  bail 
granted  in  the  sum  of  $3,000.  Upon  the  giving 
of  proper  bond,  to  be  approved  by  the  officer 
who  holds  relator  in  custody,  he  will  be  dis- 
charged. 

The  judgment  is  reversed  and  bail  granted. 


GODSHALK  v.  MARTIN  et  ux.    (No.  1279.) 

((3ourt  of  Civil  Appeals  of  Texas.    Amarillo. 

Jan.  23, 1918.) 

1.  JCDGMENT  €=»40O(G)— Equitable  Relikf 
—Showing  of  Mebitobious  Defense. 

In  a  suit  to  vacate  a  judgment  for  want  of 
service  of  process,  where  the  return  of  service 
and  a  recital  in  the  judgment  showed  service, 
facts  constituting  a  meritorious  defense  to  the 
original  cause  of  action  should  have  been  al- 
leged. 

2.  JUDOICEHT   Csal7(l) — Validitt— Nkcebsitt 

OF  PbOCESS. 

A  judgment  rendered  without  service  of 
process  is  void,  though  the  return  shows  legal 
service,  and  the  judgment  recites  legal  service, 
whether  or  not  plaintiff  was  guilty  of  fraud  or 
collusion  in  procuring  a  false  return. 

3.  Limitation  of  Actions  ®=»39  (7)— Limita- 
tions Applicable  —  Vacation   of  Judo- 

MENT. 

The  statute  of  limitations  of  four  years  ap- 
plied to  a  suit  to  vacate  a  judgment  for  want  of 
service  of  process. 

4.  Limitation  of  Actions  ®=>  195(1),  199(1) 
—  Commkncemknt  of  Action  —  Fbesump- 
TioNS— Questions  fob  Jubt. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1812,  providing  that  civil  suits  are  com- 
menced by  filing  a  petition  in  the  office  of  the 
deik  of  the  court,  where  plaintiff  filed  his  peti- 
tion within  the  period  of  limitation,  it  could  not 


be  presumed,  because  the  citation  was  not  is- 
sued and  served  within  a  reasonable  time,  that 
he  was  guilty  of  such  laches  as  made  the  statute 
of  limitations  apply ;  this  being  a  question  of 
fact  for  the  jury, 

5.  Process  «=»149— Rettjbn  or  Sebviob— Im- 
peachment. 

In  a  suit  to  vacate  a  judgment,  plaintiffs 
testimony  that  he  was  not  served  with  process 
and  the  testimony  of  his  wife  that  she  did  not 
know  whether  he  was  served  or  not,  but  that  on 
one  occasion  papers,  the  nature  of  which  she  did 
not  know,  were  left  for  her  husband  in  his  ab- 
sence, and  that  she  told  him  about  them,  but 
she  did  not  know  whether  he  saw  them  or  not, 
was  insufficient  to  overcome  the  sheriff's_  return 
of  service,  as  a  return  regular  upon  its  face 
cannot  be  impeached  by  the  evidence  of  one  wit- 
ness unless  there  are  strong,  corroborative  cir- 
cumstances. 

6.  Appeal  and   Ebbob   «=»548(5)— Revkw— 
Necessity  of  Bill  of  Exceptions. 

An  assignment  of  error  based  upon  the  in- 
troduction of  evidence  cannot  be  considered 
when  not  supported  by  a  biU  of  exceptions. 

Appeal  from  nistrtct  Court,  Hartley 
County;   Reese  Tatum,  Judge. 

Suit  by  J.  P.  Martin  and  wife  against  A.  L. 
Godsbalk.  From  a  Judgment  vacating  the 
Judgment  in  a  prior  action,  defendant  ap- 
peals.    Reversed   and   remanded. 

Bailey  ft  Richards,  of  Dalhart,  for  appel- 
lant. Arthur  Schlofman  and  R.  'S.  Stalcnp, 
both  of  Dalhart,  for  appellees. 

HALL,  J.  Appellant,  Godshalk,  filed  suit 
in  the  district  court  of  Hartley  county. 
September  18,  1912,  against  J.  P.  Martlrx  and 
wife,  praying  for  Judgment  In  the  sum  of 
?2,4>07.e6  and  to  foreclose  a  vendor's  Hen  on 
certain  land  described  in  the  petttlon.  This 
suit  was  numbered  773  upon  the  district 
court  docket  On  February  25,  1013,  after 
the  notices  to  serve  nonresident  defendants 
had  been  returned  into  court.  Judgment  by 
default  was  rendered  for  plaintiff  in  accord- 
ance with  the  prayer  of  the  petition,  and  in 
due  Ume  order  of  sale  was  Issued,  the  land 
was  sold,  and  plaintiff  became  the  purchaser 
at  said  sale.  January  30,  1917,  plaintiff. 
Godshalk,  filed  in  said  cause|  his  motion 
praying  that  a  cewialn  clerical  error  In  the 
record  entry  of  said  Judgment  be  corrected, 
and  after  due  notice  of  this  motion  to  the 
defendants,  an  order  was  entered  correcting 
said  Judgment  February  20,  1917,  appel- 
lees, as  plaintiffs  in  this  action,  Aled  their 
petition,  praying  that  the  former  Judgment 
in  said  cause  No.  773  and  as  corrected  be 
vacated  and  held  for  naught,  alleging  that 
the  appellee,  J.  P.  Martin,  had  nevor  been 
served  with  citation  or  any  other  character 
of  notice  of  said  suit,  and  had  made  no  ap- 
pearance nor  waived  service  of  process 
therein.  After  hearing  by  the  court  without 
a  Jury,  Judgment  was  rendered  setting  aside 
the  former  Judgment  in  cause  No.  773,  and 
opening  same  for  further  trial.  To  this  ac- 
tion and  Judgment  the  appellant  excepted, 
gave  notice  of  appeal,  and  the  matter  is 
properly  before  us  for  review. 
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[1]  The  first  assignment  of  error  Is  that 
the  conrt  erred  In  overruling  the  defend- 
ant's special  exception,  and  In  not  requiring 
plaintiffs,  Martin  and  wife,  to  allege  facts 
constituting  a  meritorious  defense  to  the 
original  cause  of  action  against  them.  In 
suit  No.  773.  The  rule!  In  cases  of  this 
character,  as  announced  by  Judge  Williams, 
In  August  Kern  Barber  Supply  Co.  v.  Freeze 
et  al.,  96  Tex.  513,  74  S.  W.  303,  Is : 

"It  has  always  been  the  rule  that,  when  a 
judgment  is  sought  to  be  reopened  for  any  cause, 
in  order  to  permit  a  defense  to  be  made  which 
the  defendant  was  prevented  from  proving  upon 
the  trial  in  which  the  judgment  was  obtained, 
the  nature  of  the  defense  must  be  shown  to  the 
conrt.  It  is  true  that  in  some  of  the  cases  in 
which  this  doctrine  was  applied  the  judgment 
was  attacked  because  the  party  seeking  injunc- 
tion had  not  in  fact  been  served,  but  this  was 
not  made  to  appear  from  the  face  of  the  record 
as  In  the  cases  iirst  discussed,  but  was  asserted 
upon  evidence  outside  the  record.  In  such  cases 
the  rule,  at  least  with  reference  to  domestic 
judgments  of  the  superior' courts,  is  that  the 
record  is  conclusive  evidence  of  the  fact  of 
service,  and  the  judgment  cannot  be  attacked 
collaterally  upon  evidence  aliunde,  but  only  by 
direct  proceeding  to  set  it  aside  and  let  in  de- 
fenses. To  this  class  of  cases  the  rule  that  the 
party  seeking  equitable  relief  must  show  meri- 
torious defense  to  the  cause  of  action,  in  order 
to  obtain  the  intervention  of  equity,  has  been 
applied,  whether  properly  or  not,  may  admit  of 
differences  of  opinion." 

The  case  before  us  Is  one  in  which,  from 
the  return  on  the  notice  to  serve  nonresident 
defendants,  and  from  the  recital  in  the  judg- 
ment. It  appears  that  Martin  was  duly  serv- 
ed. As  said  by  Hodges,  J.,  In  Walker  v. 
Chatterton  et  al.,  192  S.  W.  1085: 

"When  the  record  discloses  that  the  judgment 
attacked  is  valid  upon  its  face,  it  devolves  upon 
the  parties  seeking  its  annulment  to  show,  not 
only  no  service  of  citation  or  appearance,  but 
that  be  has  a  good  defense  to  the  suit." 

Alter  a  review  of  the  authorities,  this 
coart,  through  Mr.  Justice  Boy(^,  in  Union 
Pacific  Ry.  Co.  v.  Miller,  182  S.  W.  358, 
said: 

"Some  confusion  at  one  time  existed  in  the 
decisions  of  this  state  as  to  whether  or  not  in 
this  character  of  case  it  would  be  necessary  for 
one  seeking  to  enjoin  a  judgment  alleged  to  be 
void  to  allege  and  prove  that  he  had  a  meri- 
torious defense  to  the  original  cause  of  action  on 
which  the  judgment  was  rendered.  Out  of  this 
confusion  a  rule  of  decision,  based  on  a  distinc- 
tion between  judgments  where  the  invalidity 
appears  from  the  face  of  the  record  and  those 
where  the  invalidity  is  only  made  to  appear  by 
extrinsic  evidence,  has  been  evolved,  nliioh,  is 
claimed,  will  reconcile  the  apparent  conflict. 
Whether  this  distinction  may  with  good  rea- 
son be  applied  to  this  class  of  cases  or  not.  it 
seems  to  have  obtained  recognition  b^  the  Su- 
preme Court,  and  the  rule  based  on  this  distinc- 
tion seems  to  be  now  well  settled.  [Citing  au- 
thorities.] The  rule  announced  hy  these  deci- 
sions mny  he  stated  thus:  Where  an  injunction 
is  sought  against  the  execution  of  a  judgment 
alleged  to  be  void,  it  is  not  necessary  to  show 
a  meritorious  defense  to  the  original  cause  of 
action  in  those  cases  where  the  invalidity  of 
the  judgment  appears  upon  the  face  of  the 
record ;  but,  if  extrinsic  evidence  is  necessary 
to  establish  such  invalidity,  then  it  will  be  nec- 
essary for  the  plaintiff  seeking  the  injunction 
to  show  a  meritorious  defense." 


This  proceeding  is  a  direct  attack  upon  the 
Judgm^it  and  comes  within  the  rule  an- 
nounced in  cases  where  it  Is  sought  to  en- 
join the  judgments  because  of  alleged  invalid- 
ity. For  the  reasons  stated  we  think  the 
court  erred  in  overruling  the  exception.  San 
Bernardo  Townslte  Co.  et  al.  v.  Hocker,  176 
S.  W.  645;  McCauUey  v.  Western  National 
Bank,  173  S.  W.  1001 ;  Western  Lumber  Co. 
V.  Chicago,  Rock  Island  &  Gulf  By.  Co.,  180 
S.  W.  644. 

[2]  The  proposition  nrged  under  the  second 
assignment  of  error  is:  The  return  upon  the 
notice  showing  legal  service  and  the  judgment 
reciting  legal  service,  unless  it  be  shown 
that  the  plaintltr  was  guilty  of  fraud,  con- 
nivance, or  collusion,  in  procuring  a  false  re- 
turn, appellees  should  not  prevail  In  this  ac- 
tion. In  our  opinion,  this  proposition  is  not 
sound.  If  there  was  In  fact  no  service,  and 
sufBdent  proof  is  produced  upon  that  issue, 
the  judgment  is  void,  whether  or  not  plain- 
tiff was  guilty  of  fraud  or  collusion  in  pro- 
curing a  false  return.  Without  service  the 
court  acquires  no  jurisdiction  of  the  defend- 
ant, and  can  render  no  decree  affecting  bis 
rights.  Kenipner  et  aL  v.  Jordan,  7  Tex. 
Civ.  App.  275,  26  S.  W.  870. 

[3, 4]  By  the  third  assignment  appellant 
raises  the  issue  of  limitation.  As  stated,  the 
suit  to  set  aside  the  judgment  in  cause  No. 
773  was  filed  February  20,  1917,  four  days 
prior  to  the  expiration  of  the  four-year  pe- 
riod of  limitation.  It  appears  that  process 
did  not  issue  thereon  until  March  31,  1917, 
and  was  not  served  upon  appellant  until  the 
20tb  day  of  June,  1917,  and  that  no  evidence 
was  offered  upon  the  trial  tending  to  explain 
the  delay  In  the  Issuance  and  service  of  pro- 
cess after  the  petition  was  filed.  The  statute 
of  four-year  limitation  applies  to  a  proceed- 
ing of  this  character.  Klmmell  v.  Edwards 
et  al.,  194  S.  W.  168,  and  authorities  there 
cited.  Article  1812,  Vernon's  Sayles'  Civil 
Statutes,  provides  that  civil  suits  In  the  dis- 
trict and  county  courts  are  commenced  by 
filing  the  petition  in  the  office  of  the  clerk 
of  such  court.  Plaintiff  having  filed  his  pe- 
tition in  this  case  within  the  period  of  lim- 
itation, we  cannot  presume  because  the  cita- 
tion was  not  Issued  and  served  within  a  rea- 
sonable time  that  he  was  guilty  of  such 
laches  as  would  make  the  statute  o£  limita- 
tions ai^ly.  This  lus  uniformly  been  held  to 
be  a  question  of  fact  for  the  Jury.  G.,  C  &  S. 
F.  Ry.  Co.  V.  Flatt,  36  S.  W.  1029;  Panhan- 
dle &  Santa  F6  Ry.  Co.  et  al.  v.  Hubbard, 
190  <S.  W.  793.  This  issue  having  been  deter- 
mined by  the  trial  judge  against  the  appel- 
lant, we  overrule  the  assignment. 

[tl  By  hU  fourth  assignment  appellant  in- 
sists that  the  evidence  Is  insufficient  to  Im- 
peach the  officer's  return  uix>n  the  notice  to 
serve  nonresident  defendant  Martin  him- 
self testified  that  the  sheriff's  return  was 
false  in  that  no  personal  service  was  made 
upon  bim.    His  wife^  Mrs.  Rachael  Martin, 
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npon  fbls  Issue  testified.  In  substance,  as 
follows: 

"I  remember  an  occasion  some  time  about  tlie 
2d  of  November,  or  approximately  that  date, 
when  a  gentleman  came  to  our  home  during  the 
absence  of  Mr.  Martin  and  left  some  papers. 
He  just  drove  up  and  asked  if  this  was  where 
Mr.  Martin  lived.  I  said,  'Yes,'  and  he  said, 
"Here  are  some  papers  for  Mr.  Martin,'  and  I 
said,  'Mr.  Martin  is  not  at  home,'  and  he  said, 
'I  will  just  leave  them,'  and  I  laid  them  up, 
and  when  he  came  home  the  next  day  I  told 
him  where  the;  were,  but  I  am  not  sure — I 
don't  know  W'hether  he  looked  at  them,  I  didn't 
look  at  them.  Whenever  he.  came  I  called  his 
attention  to  them.  I  don't  know  what  was  in 
them.  I  never  did  find  out  what  the  papers 
were  aboot.  Mr.  Martin  always  attended  to 
his  business  affairs.  Yes;  I  guess  they  were 
the  same  papers  that  Mr.  Martin  referred  to 
in  his  testimony.  Those  were  the  only  papers 
that  were  ever  handed  to  me.  *  •  •  I  didn't 
know  who  that  gentleman  was.  He  never  told 
me  who  he  was.  He  didn't  tell  me  that  there 
was  papers  or  process  in  a  suit  of  any  kind : 
jnst  said  they  was  papers  for  Mr.  Martin.  I 
don't  know  how  many  papers  were  contained  In 
that  package ;  never  heard  Mr.  Martin  speak 
about  that.  As  far  as  I  know,  that  was  the 
only  character  of  papers  that  was  ever  brought 
there  in  that  suit.  If  any  character  of  papers 
that  were  called  citations  or  notices  of  process 
were  ever  served  upon  Mr.  Martin  in  the  suit 
that  we  have  referred  to,  I  didn't  know  anything 
about  it.  I  have  no  knowledge  of  it.  Yes,  sir ; 
I  have  related  to  the  court  all  that  happened 
about  the  delivery  of  those  papers.  He  didn't 
tell  me  his  name,  and  be  didn  t  make  any  in- 
quiry about  Mr.  Martin's  initials,  as  to  wheth- 
er that  was  the  Martin  or  not;  never  asked 
what  Martin  or  anything  about  it;  didn't  try 
to  identify  Mr.  Martin ;  didn't  ask  if  this  was 
the  Martin  who  came  from  Texas.  •  •  •  No, 
sir ;  I  didn't  know  that  those  papers  related  to 
this  place ;  didn't  know  a  thing  about  it ;  nev- 
er opened  the  papers;  never  looked  at  them. 
He  never  said  anything  about  any  papers  being 
there  for  me.  I  told  Mr.  Martin  where  the 
papers  were.  I  told  him  the  papers  were  on  the 
shelf,  and  he  went  and  got  them,  I  suppose. 
I  could  not  swear  that  he  got  them,  because  I 
didn't  watch  him.  I  suppose  he  did.  I  didn't 
see  him  open  them.  I  never  afterwards  saw 
the  package,  and  I  didn't  care  for  them.  I 
might  have  seen  the  package  after  that,  but 
didn't  have  enough  interest  to  look  through 
them.  I  suppose  the  envelope  was  opened,  I 
didn't  oj>en  it.  I  have  no  relations  whatever  up 
in  that  country  [Missouri] ;  didn't  know  the 
man  who  brought  the  papers.  *  *  •  Mr. 
Martin  didn't  mention  to  me  that  foreclosure 
proceedings  had  been  started  in  Texas  that  I 
remember  of.  I  cannot  be  positive  about  that. 
•  •  *  I  do  not  know  whether  there  were  two 
or  one  papers  in  this  package;  I  don't  know 
a  thing  about  it ;  don't  kno^y  whether  Mr.  Mar- 
tin was  served  or  not  Those  papers  were  hand- 
ed to  me.  I  don't  know  whether  Mr.  Martin 
was  served  or  not.  He  never  said  anything 
about  it;  never  said  anything  about  those  pa- 
pers either." 

Sheriff  Hawk,  who  made  the  return,  did 
not  testify.  The  default  judgment  recites 
tbat  the  defendants  were  duly  served,  and 
the  return  made  by  Hawk  is  sufficient  to 
ehaw  proper  service,  and  Is  sworn  to  by  him. 
No  evidence  except  that  of  Martin  himself 
was  introduced  to  show  that  other  process 
was  not  served  upon  him.  The  rule  is  es- 
tablished in  this  state  that  a  return,  regular 


upon  its  face,  cannot  be  impeached  by  the 
evidence  of  one  witness  unless  there  are 
strong  corroborative  circumstances.  It  Is 
clear  that  the  testimony  of  Mrs.  Martin  does 
not  tend  to  show  that  proper  service  was 
never  made  npon  her  husband.  The  sub- 
stance of  her  evidence  Is  that  she  knows 
nothing  whatever  about  it.  In  the  absence  of 
some  corroborative  circumstance,  we  think 
the  court  erred  in  holding  Martin  had  not 
been  served.  In  support  of  the  recital  in  the 
Judgment  we  must  presume  that  proper  ser- 
vice was  made  and  we  sustain  this  assign- 
ment Plerce-Fordyce  Oil  Ass'n  v.  Staley, 
190  S.  W.  814;  Gallagher  v.  Teuscher,  186 
8.  W.  409. 

[S]  We  find  a  cross-assignment  in  the  rec- 
ord by  appellees,  based  upon  the  introduction 
of  certain  evidence,  over  appellees'  objections. 
This  assignment  Is  not  supported  by%  bill  of 
exceptions,  and  cannot  be  considered. 

For  the  reasons  stated,  the  Judgment  Is 
reversed  and  remanded. 

HUFF,  0.  J.,  not  sttttng,  being  absent  in 
Austin,  serving '  with  committee  of  Judges, 
passing  on  applications  for  writs  of  error. 


CARViai    V.    WHEELEB    COUNTY. 
(No.  1237.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Jan.  9,  191S.) 

1.  OmcERS  «=»4,  100(1)  —  Relation  with 

GOVEBNMERT— COIIPENBATION. 

The  relation  between  the  holderof  a  public 
office  and  the  government  under  which  be  holds 
is  not  that  of  employer  and  employe,  and  their 
respective  rights  are  not  to  be  determined  by  the 
rules  of  contracts  of  employment ;  _  so  that  the 
governing  body,  in  the  absence  of  inhibition  by 
some  superior  law,  may  abolish  the  office  or 
change  the  compensation  thereof  at  any  time, 
even  during  the  term  of  office  of  the  incumbent. 

2.  OlTICKRS  «=952— Chanoinq  Compkrsatioh 
DuBiNO  "Tebm  of  Ofmce"— Statutk. 

A  county  treasurer's  term  of  office  did  not 
begin  before  his  election,  within  Rev.  St.  1911, 
art.  7086,  providing  that  the  salaries  of  officers 
shall  not  be  increased  or  diminished  during  the 
term  of  office  of  the  officers  entitled,  though  the 
political  complexion  of  the  county  was  so  pre- 
dominantly Democratic  that  the  only  real  con- 
test over  the  office  occurred  in  the  primaries. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Term  of 
Office.] 

Appeal  from  District  Coart,  Wheeler  Coun- 
ty;   W.  B.  Ewing,  Judge. 

Suit  by  J.  B.  Carver  against  Wheeler  Coun- 
ty, Tex.  From  Judgment  for  defendant, 
plaintiff  appeals.    Judgmoit  affirmed. 

J.  B.  Reynolds,  of  Wheeler,  for  appellant. 
M.  M.  Miller,  of  Wheeler,  and  J.  B.  Clark,  of 
Shamrock,  for  appellee. 

BOYOE,  J:  Appellant,  J.  R.  Ctirver,  brought 
this  suit  against  Wheeler  county,  alleging: 
That  in  the  July,  1914,  primaries  he  receiv- 
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ed  the  nomination  of  the  Democratic  party 
for  the  office  of  county  treasurer  of  Wheeler 
county,  and  was  duly  elected  to  said  office  at 
the  general  election  In  November  following, 
nnd  qualified  thereafter  and  discharged  the 
duties  of  said  office.  That  on  October  18, 
1914,  the  commissioners'  court  of  Wheeler 
county  made  the  following  order: 

"It  is  hereby  ordered  that  the  county  treas- 
urer of  Wheeler  county  be,  and  he  is  hereby,  al- 
lowed a  commission  of  1%  per  cent,  on  the  re- 
ceipts and  disbursements  instead  of  2%  per 
cent,  heretofore  paid." 

That  pursuant  to  such  order  the  county 
had  paid  plaintiff  on  the  receipts  and  dis- 
bursements of  the  county's  moneys  handled 
by  him  only  the  sum  of  1%  per  cent  there- 
of. That  in  Wheeler  county  the  great  pre- 
ponderance of  the  vote  was  Democratic,  and 
the  real  contest  for  the  office  was  in  the 
Democnttlc  primaries,  and  the  nomination 
thereat  was  equivalent  to  an  election.  That 
plaintiff  had  given  his  time  and  expense  to  a 
canvass  for  election  at  said  primaries,  and 
that  by  his  said  nomination  he  was  vested 
with  the  right  to  said  office  and  its  emolu- 
ments, and  the  said  order  was  void  because 
made  after  the  accrual  and  vesting  of  his 
said  right.  That  said  order  was  also  void 
because  "it  does  not  purport  to  fix  or  estab- 
lish the  future  basis  of  compensation  to  be 
received  by  the  officer  named."  Appellant 
sued  for  $684.90,  the  difference  between  the 
comtQlsslon  paid  him  on  the  basis  of  1%  per 
cent,  on  receipts  and  disbursements  and  the 
amount  be  would  have  been  entitled  to  re- 
ceive on  a  basis  of  2^  per  cent  thereof.  A 
general  exception  to  this  petition  was  sus- 
tained, and  appellant  complains  of  this  ac- 
tion of  the  lower  court  on  this  appeal. 

[1,  2]  While  the  holder  of  a  public  office  Is 
vested  with  certain  rights  In  reference  there- 
to, being  entitled  to  hold  the  same  and  re- 
ceive the  emoluments  and  compensations  in- 
cident to  the  discharge  of  the  duties  of  the 
office,  and  may  defend  his  rights  against  oth- 
ers, yet  the  relation  between  the  office  holder 
and  the  government  under  which  be  holds  of- 
fice is  not  that  of  employer  and  employ^,  and 
their  respective  rights  are  not  to  be  deter- 
mined by  the  application  of  the  general  rules 
of  contracts  of  employment.  So  that  it  is 
universally  held  that  in  the  absence  of  some 
inhibition  by  some  superior  law,  the  govern- 
ing body  may  abolish  the  office  or  change  the 
compensation  to  be  paid  the  office  bolder  at 
any  time,  even  during  the  term  of  the  office 
dC  an  incumbent  provided,  of  course,  the 
changed  rate  of  compensation  cannot  be  made 
to  apply  to  services  already  rendered.  Pal- 
estine V.  West  37  S.  W.  783;  Butler  v.  Com- 
monwealth of  Pennsylvania,  10  How.  402,  13 
Ij.  Ed.  472 ;  Dillon  on  Municipal  Corporations 
(5th  Ed.)  vol.  1,  {  423,  and  note ;  29  Cyc.  pp. 
1366,  1427.  Now  article  3873,  R.  S.,  provides 
that: 

"The  county  treasurer  shall  receive  commis- 
sions on  the  moneys  received  and  paid  out  by 


him,  said  commissions  to  be  fixed  by  order  of 
the  commissioners'  court  as  follows:  For  re- 
ceiving all  moneys  other  than  school  funds,  for 
the  county,  not  exceeding  2}^  per  cent,  and  not 
exceeding  2^  per  cent,  for  paying  out  the 
same,"  etc. 

The  commissioners'  court,  therefore,  being 
by  the  statute  referred  to  authorized  to  fix 
the  compensation  to  be  paid  the  county  treas- 
urer, would  have  the  right  to  change  this 
compensation  at  its  discretion  U  the  princi- 
ples we  have  already  announced  are  correct, 
provided  there  Is  no  Interdlctlon-agalnst  such 
change,  either  In  the  Constitution  or  statu- 
tory law.  The  only  provision  we  know  of  in 
the  law  of  this  state  on  this  subject  is  con- 
tained In  article  7086,  R.  S.,  as  follows: 

"The  salaries  of  officers  shall  not  be  increased 
nor  diminished  during  the  term  of  office  of  tlie 
officers  entitled  thereto." 

We  thinlc  it  clear  that  appellant's  term  of 
office  could  not  be  said  to  begin  before  his 
election,  so  that  his  case  does  not  come  with- 
in this  provision  of  the  statute.  It  was  held 
in  the  case  of  Rlgglns  v.  Richards,  79  S.  W. 
84,  that  a  change  made  after  one's  election  to 
an  office  and  prior  to  bis  qualification  was 
not  made  during  his  term  of  office  within  the 
meaning  of  this  statute. 

Under  this  holding  it  becomes  unnecessary 
to  determine  whether  the  provisions  of  arti- 
cle 7086  will  apply,  even  to  a  diange  made  b.v 
the  commissioners'  court  In  the  compensation 
to  be  paid  the  county  treasurer  during  the 
term  of  his  office.    It  was  distinctly  held  in 
the  case  of  Hill  County  v.  Sauls,  134  S.  W. 
267,  that  a  reduction  made  during  the  term 
of  such  office  was  valid.    It  seems  to  have 
been  assumed  in  the  cases  of  Montgomery 
County  V.  Tallcy,  169  S.  W.  1141,  and  Bastrop 
County  V.  Heam,  70  Tex.  563,  8  S.  W.  302, 
that  such  an  order  during  the  term  of  office 
would  be  valid.    These  cases,  however,  do  not 
attempt  to  discuss  the  question  in  connection 
with  article  7086,  R.  S.,  and  we  do  not  de- 
cide whether  these  decisions  and   tbe  deci- 
sions in  the  cases  of  Collingsworth  County  v. 
Myers,  35  S.  W.  414,  and  Orr  v.    Davis,  9 
Tex.  Civ.  App.  628,  30  S.  W.  249,  which  ap- 
pellee contends  present  questions  analogous 
to  the  one  under  consideration,  would  Impel 
us  to  hold  that  article  7086  In  no  event  ap- 
plies to  tbe  compensation  to  be  paid  a  coun- 
ty treasurer,  as  provided  by  the  statutes. 

The  effect  of  the  order  was,  we  think,  to 
fix  1%  per  cent  as  the  rate  of  commission  to 
be  thereafter  paid  the  county  treasurer  of 
Wheeler  county  on  receipts  and  disburse- 
ments and  the  order  would  continue  in  elFect 
until  some  further  order  on  the  subject  was 
entered.  We  therefore  think  the  order  was 
valid,  and  fixed  the  measure  of  appellant's 
compensation,  and  the  Judgment  will  be  af- 
firmed. 

HUFF,  C.  J.,  not  sitting,  being  absent  at 
Austin,  serving  with  committee  of  Judges 
considering  applications  for  writ  of  error. 
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VEUTMANN,  County  Judge,  et  al.  ▼.  81UATOR 
et  al.    (No.  6046.) 

(Court  of  GItII  Appeals   of  Texas.     San   An- 
tonio.    Jan.  23.  1918.     Rehearing 
Denied  Feb.  6,  1918.) 

1.  CouNTMB  «=ol96(3)  —  Taxation— IiXBOAi 
Tkanbixb  of  Funds— iNJcncnoN. 

As  it  would  be  unlawful  to  transfer  taxes 
levied  and  collected  for  the  public  building  and 
improTcment  fund  to  the  general  county  fund, 
when  that  fund  exhausted  the  constitutional  lim- 
it, the  transfer  could  be  enjoined. 

2.  Counties  «=3l90(l)  —  Taxation— Pobpom 
OF  Levy. 

That  a  levy  of  taxes  in  the  guise  of  one 
fund,  with  the  intent  to  use  for  another,  which 
thereby  would  exceed  the  oonstitutional  limit, 
is  illegal  and  void,  is  setUed  by  the  doctrine  of 
stare  decisis. 

3.  CouNTiM  *=>190(2)  —  Taxation  —  Sweix- 
iNQ  Genebal  Fund— I/EOAtiTT. 

Where  commissioners  levied  a  tax  for  the 
building  fund  of  a  county,  with  the  intent  there- 
by to  swell  the  gefferal  fund  beyond  the  limit  of 
25  cents  on  f  100,  as  provided  by  Const,  art  8, 
$  9,  the  levy  was  void. 

4.  Counties  «=3l96(3)  —  Taxation— Enjoin- 
INO  Collection. 

The  unlawful  intent  of  the  commissioners  to 
transfer  a  tax  levied  for  the  county  building 
fund  to  the  genenl  fnnd.  thereby  swelling  the 
fund  beyond  the  constitutional  limit,  was  a  ma- 
terial issue  of  fact,  and  the  district  judge  bad 
authority  by  virtue  of  his  discretion  to  enjoin 
the  collection  of  the  tax  until  such  issue  had 
been  determined. 

5.  CoUNTiKB  «a»196(7)  —  Taxpatbbs'  Snii>— 
Petition— SuFFiciENCT. 

The  objection  that  the  petition  does  not  state 
the  amount  of  tax  that  will  be  collected  from 
complainants  is  met  by  the  allegation  that  the 
assessed  value  of  tho  property  of  one  is  $39,000, 
and  the  other  $80,000. 

6.  Counties  «=»196(4)  —  Taxpatbbs'   Suit  — 
Condition  Pbegedent. 

Tender  of  all  legal  taxes  was  not  a  con- 
dition precedent  to  a  taxpayer's  suit  to  restrain 
the  collection  of  a  levy  for  the  public  building 
and  improvement  fund,  no  part  of  which  was  le- 
gal. 

7.  CotTNTiES  «=»19e(6)  —  Taxpattcbb'  Suit— 
Necessary  Pasties. 

In  a  taxpayer's  suit  to  enjoin  the  payment 
of  a  monthly  allowance  to  certain  county  offi- 
cers, such  officers  were  necessary  parties. 

Appeal  from  District  Coort,  Kinney  Coun- 
ty; Jesepb  Jones,  Judge. 

Salt  by  J.  M.  Slator  and  others  against 
Joseph  Veltmann,  County  Judge,  and  others. 
Judgment  for  complainants,  and  defendants 
appeal.  Affirmed  in  part,  and  reversed  in 
part 

H.  D.  Veltmann,  of  Brackettvllle,  and  IJew- 
rlgbt  &  Donglas,  of  San  Antonio,  for  appel- 
lants. Martin  &  Martin  and  L.  Old,  all  of 
Uvalde,  for  appellees. 

SWEARINGEN,  J.  J.  M.  Slator  and 
Charles  Gaebler,  as  taxpaylng  citizens  of  Kin- 
ney county,  Tex.,  for  themselves  and  all  other 
like  citizens  wbo  might  desire  to  avail  them- 
selves of  the  proceedings  instituted  this  suit 
against  Joseph  Veltmann,  county  judge  of 
Kinney  county,  P.  H.  Fritter,  A.  h.  Casbell, 


A.  H.  Slator,  and  F.  O.  Long,  the  last  fonr 
being  county  commissioners-,  the  Ave  consti- 
tuting the  commissioners'  court  of  Kinney 
county,  Tex.;  and  against  J.  F.  Ray,  tax 
collector  of  Kinney  county,  Tex.  The  peti- 
tion was  to  enjoin  the  commissioners'  court 
and  the  tax  collector  from  collecting  a  tax 
levied,  It  was  alleged,  rmier  the  guise  of  a 
public  building  and  Improvement  fnnd, 
amounting  to  16  cents  on  each  $100  worth  of 
property  In  the  county;  the  levy  being  for 
the  real  purpose  of  swelling  the  general  fund 
beyond  the  limit  of  25  cents  on  the  $100  fixed 
by  the  Constitution,  which  25  cents  was  also 
levied.  The  commissioners'  court  and  the 
tax  collector,  by  their  sworn  answer,  denied 
that  the  levy  of  15  cents  on  the  $100  of  prop- 
erty was  a  guise  to  swell  the  general  fund 
beyond  tbe  constitutional  limit,  but  averred 
that  the  commissioners,  in  good  faith.  Intend- 
ed to  use  the  15  cents  for  public  buildings 
and  Improvements. 

The  court,  in  vacation.  In  a  preliminary 
hearing  upon  the  petition  and  answer,  de- 
clining to  hear  testimony,  ordered  the  tax 
collector  not  to  collect  the  tax  of  15  cents 
per  $100  valuation  levied  for  public  building 
and  Improvement  purposes  in  Kinney  county 
for  the  year  1917,  until  further  order  of  the 
court  Tbe  tax  collector  and  the  commis- 
sioners and  county  judge  have  all  appealed 
from  that  order. 

The  contention  Is  that  the  petition  charged 
that  the  commissioners  Intended  to  make  an 
Illegal  transfer  of  the  taxes  from  the  public 
building  and  Improvement  fund  to  the  gener- 
al fund  after  collection,  and  their  remedy 
was  to  enjoin  the  transfer  of  funds,  and  not 
to  enjoin  the  collection  of  a  tax  not  forbid- 
den by  the  Constitution.  In  other  words,  the 
contention  urges  that  It  was  legal  to  levy 
and  collect  the  15  cents  per  hundred  for  pub- 
lic buildings  and  improvements  In  addition 
to  the  25  cents  per  hundred  for  general  pur- 
poses, and  their  levy  and  collection  should 
not  be  enjoined.  It  was  averred  that  no  such 
diversion  was  contemplated;  but.  It  Is  con- 
tended, even  if  such  were  the  Intention,  the 
remedy  would  be  to  enjoin  the  unlawful 
transfer. 

[1]  No  doubt  it  would  be  unlawful  to  use 
the  taxes  levied  and  collected  for  the  public 
building  and  improvements  fund  for  the  gen- 
eral fnnd,  when  that  fund  exhausted  the  con- 
stitutional limit  It  is  so  held  in  Williams 
V.  Carroll,  182  S.  W.  30.  The  act  of  transfer 
being  unlawful,  It  could  have  been  enjoined. 

[2,  3]  However,  so  many  decisions  In  Texas 
for  so  long  have  held  that  a  levy  of  taxes  in 
the  guise  of  one  fund,  with  the  Intent  to  use  for 
another,  which  thereby  exceeded  the  constitu- 
tional limit,  is  illegal  and  void,  that  the  ques- 
tion may  be  said  to  be  settled  by  the  doc- 
trine of  stare  decisis.  Such  a  levy  is  void. 
Jefferson  Iron  Co.  v.  Hart,  18  Tex.  Civ.  App. 
625,  45  S.  W.  321 ;  Ault  V.  Hill  Co.,  HI  S.  W. 
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426;  Ault  V.  Hill  Co..  102  Tex.  335,  116  8.  W. 
359;  Petty  v.  McReynolds,  157  S.  W.  184. 
What  makes  sncb  a  levy  void  Is  the  intent 
of  the  commissioners  to  swell  the  taxes  for 
the  general  fund  beyond  the  constitutional 
limit  of  25  cents  on  the  $100.  Const  art. 
8,  19. 

[4,  6]  The  unlawful  intent  becomes  the  de- 
termining question  of  fact  to  be  proren  by  the 
preponderance  of  evidence.  Until  this  mate- 
rial issue  of  fact  can  be  so  determined,  the 
district  judge  had  the  authority  by  virtue 
of  the  discretion  vested  in  him  to  issue  the 
order  enjoining  the  collection  of  the  illegally 
levied  tax  of  15  cents  on  the  $100  for  pub- 
lic buildings  and  improvements.  Neither  do 
the  facts  alleged  herein  tend  to  show  that  the 
judge  abused  his  discretion  by  refusing  to 
hear  testimony.  Lone  Star  Ix>dge  v.  Cole, 
62  Tex.  Civ.  App.  500,  131  S.  W.  1180.  The 
objection  that  the  petition  does  not  state  the 
amount  of  the  tax  that  will  be  collected  from 
the  complainants  is  met  by  the  allegations 
that  the  assessed  value  of  the  property  of 
one  of  the  complainants  is  $39,000,  and  the 
other  $80,000.  The  contrary  of  the  further 
objection  that  a  few  taxpayers  had  no  right 
to  enjoin  the  collection  of  the  entire  levy 
of  15  cents  on  the  $100  for  public  buildings 
and  Improvements  is  held  in  the  case  of  City 
of  Houston  V.  Baker,  178  S.  W.  820. 

[6]  The  further  objection  that  this  equita- 
ble procedure  required,  as  a  condition  pre- 
cedent, a  tender  of  all  legal  taxes,  is  not 
pertinent  to  the  case  in  hand,  because  the 
injunction  asked  is  to  restrain  only  the  col- 
lection of  those  taxes  illegally  levied,  which 
Is  the  15  cents  on  the  $100  for  the  public 
buildings  and  improvement  fund.  No  portion 
of  this  levy  is  admitted  to  be  legal,  but  the 
entire  levy  for  the  public  buildings  and  im- 
provement fund  is  alleged  to  be  void,  and 
that  is  the  only  tax  enjoined  by  the  court. 
All  taxes  levied  for  all  other  purposes  are  ad- 
mitted to  be  legal,  and  their  collection  is 
unrestrained. 

The  petition  alleged  other  illegal  acts  on 
the  part  of  the  commissioners,  and  it  was 
sought  to  enjoin  them.  These  other  alleged 
illegal  acts  were:  (1)  Tbe  commissioners 
paid,  and  would  continue  to  pay,  Romus  Sal- 
mon $60  a  month  as  jail  guard  at  Spofford. 
(2)  They  paid,  and  would  continue  to  pay, 
Ed  Fritter  the  sum  of  $75  per  month  as  dep- 
uty sheritr.  (3)  They  paid,  and  would  con- 
tinue to  pay,  H.  E.  Veltmann,  as  county  at- 
torney, the  sum  of  $60  a  month.  (4)  They 
paid,  and  would  continue  to  pay,  $2  a  day  to 
a  jail  guard. 

[7]  The  court  by  its  order.  In  addition  to 
restraining  the  collection  of  the  tax  of  15 
cents  on  the  $100  for  public  buildings  and  im- 
provements, enjoined  the  payment  to  Romus 
Salmon  and  enjoined  the  payment  of  the  $2 
a  day  for  jail  guard  in  any  manner  except 
that  designated  by  statute.    No  objection  is 


made  to  the  order  In  so  far  as  it  affects  the 
payment  of  the  $2  a  day  for  jail  guard,  but 
that  part  of  the  order  enjoining  the  payment 
to  Romus  Salmon  is  objected  to.  Inasmucb 
as  Romus  Salmon  is  the  party  most  to  be 
affected  by  the  order,  he  was  a  necessary 
party  to  the  suit,  and  since  be  was  not 
made  a  party,  we  think  the  court  bad  no  au- 
thority to  make  that  portion  of  the  order 
which  enjoined  payment  to  him.  Omdorff 
V.  McKee,  188  S.  W.  432. 

By  cross-assignments  those  who  were  peti- 
tioners below,  and  are  appellees  here,  con- 
tend that  the  court  erred  in  refusing  to  en- 
join the  payment  of  $75  a  month  to  Ed  Frit- 
ter, and  also  In  refusing  to  enjoin  the  pay- 
ment of  $60  a  month  to  H.  E.  Yeltmann. 
Neither  Fritter  nor  Veltmann  were  parties 
to  this  suit,  though  their  interests  are  di- 
rectly affected,  for  which  reason  the  court 
was  without  authority  to. enjoin  their  pay- 
ment Omdorff  v.  McKee,  188  S.  W.  432; 
Matagorda  Canal  Ca  v.  Markham  Irr.  Co., 
164  S.  W.  1180. 

That  part  of  the  judgment  referring  to 
Romus  Salmon  is  reversed  and  hereby  set 
aside,  and  in  all  other  respects  the  judgment 
is  affirmed. 


SMITH  T.  SMITH.     (No.  751.) 

(Court  of  Civil  Appeals  of  Texas.    Bl  Paaa. 

Dec.  7,  1917.     On  Rehearing, 

Jan.  17, 1918.) 

1.  Sales  «=>145— Biu.  of  Sale— EBSENTiA^a. 

A  bill  of  sale  is  not  execated  until  it  has 
been  signed  and  delivered. 

2.  PuEAniNo  ®=»291(2)— Dkniai.  undeb  Oath 
— Biix  or  Sau;. 

If  defendant  desired  to  place  in  issue  either 
the  signing  or  delivery  of  the  bill  of  sale  plead- 
ed by  plaintiff,  it  was  necessary  for  him  to  de- 
ny the  same  nnder  oath,  as  required  by  Rev. 
St  1911,  art.  1906. 

3.  Tbiai,  <t=»26l(^— iHSTBnonons— 8cBmT- 
TiNG  Matteb  Not  in  Issue. 

Id  the  absence  of  a  sworn  denial,  nondeliv- 
ery was  not  an  issue,  and  should  not  have  been 
submitted  to  the  jury. 

4.  EXBCUTOBS     AND    ADMimSTBATOItS     ^=»450 

— Action  Aoainst — ^Bcbden  of  Proof. 
In  an  action  by  a  wife  against  the  executor 
of  her  husband's  estate,  the  burden  was  on  the 
executor  to  show  that  the  wife  had  relinquished 
her  rights  under  the  bill  of  sale  upon  which  suit 
was  based. 

5.  Tbial  €=9205  —  Refubai.  of  InsTBtronoNa 
—Burden  of  Pboof. 

It  was  error  to  refuse  a  charge  that  the 
burden  of  proof  was  on  defendant  as  to  certain 
issues,  where  the  instruction  that  the  burden 
was  on  plaintiff  to  make  out  her  case  by  a  pre- 
ponderance of  the  evidence  was  so  placed  that 
it  led  the  jury  to  believe  that  the  burden  was  on 
plaintiff  as  to  all  issues. 

6.  Wills    €=»88(^  —  Distirouibhbd     fbov 
Bill  of  Sale. 

An  instrument  providini;  that  a  husband  and 
wife  have  bargained,  sold,  and  delivered  unto 
persons  named  certain  described  personal  prop- 
erty, that  the  husband  is  to  enjoy  the  revenues 
arising  therefrom  during  his  natural  life,  and 
that  upon  bis  death  the  property  shall  imme- 
diately pass  in  "accordance  with  the  terms  of 
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this  bill  of  sale,"  is  not  testamentary  in  cbar- 
Bcter. 

T.  Sales  «=s»199— Bill  of  Sale— Titub— In- 
tent. 
If  delivery  of  the  bill  of  sale  was  made  with 
intent   that   it   should    become   operative,  title 
vested. 

8.  Sales  ®=>199— Delivkby— Intbnt. 

The  intent  of  the  grantors  in  a  bill  of  sale 
Is  the  controlling  question  in  determining  wheth- 
er delivery  has  been  made. 

9.  EviDENCB   «=s>431— Parol  Evidsrok— De- 
LivEBT— Intention. 

Parol  evidence  is  admissible  to  show  wheth- 
er grantors  in  bill  of  sale  by  delivery  intended 
bill  to  become  operative. 

10.  Evidence    €=5>417(9)— Parol   Evidence— 
CoNTBACTB  Partly  in  Wbitino. 

Where  the  entire  contract  was  not  in  writ- 
ing, parol  evidence  was  admissible  as  to  those 
matters  upon  which  the  contract  was  silent. 

11.  Affeal  and  Error  «s3232(2)  —  Objec- 
tions Not  Uboed  Below— BviDBNOE. 

Upon  appeal  the  onl^  objections  to  evidence 
which  can  be  entertained  are  those  which 
were  made  in  court  below. 

12.  Trusts  ®=»3fl6<l)— Sttit  against  Tbustee 
—Parties, 

In  suits  by  or  against  a  trustee  for  recov- 
ery of  trust  property,  the  cestuis  que  trust  are 
generally  necessary  parties. 

On  Behearing. 

13.  Appeal  and  Error  €=>1066— Reversible 
EaRo»— iNSTBncnoNS  —  Burden  of  Proof. 

Where  the  burden  of  proof  was  on  defendant 
to  show  pa^rment  and  the  evidence  thereof  was 
not  conclusive,  it  was  reversible  error  to  refuse 
an  instruction  that  btirden  was  on  defendant  as 
to  such  issue  where  given  instruction  that  bur- 
den was  on  plaintifE  to  make  out  her  case  by  a 
preponderance  of  the  evidence  followed  special 
issue  of  payment. 

Appeal  from  District  Court,  Palo  Plnto 
County;  J.  B.  Keith,  Judge. 

Suit  by  Genevrie  Smith  against  J.  W. 
Smith.  Judgment:  for  defendant,  and  plaintiff 
appeala    Reversed  and  remanded. 

Lea,  McGrady  &  Thomason,  of  El  Paso  (on 
appeal  only),  McLean,  Scott  &  McLean,  of 
Ft.  WorttJ,  Wilson  *  Allen,  of  Mineral  Wells, 
and  llllman  Perkins,  of  Palo  Plnto,  for  ap- 
pellant. J.  T.  Banspot,  of  Palo  Pinto,  and 
Penix  &  Miller,  W.  P.  Smith,  and  Ritchie  & 
Cousins,  all  of  Mineral  Wells,  for  app^ee. 

HIGGINS,  J.  Cicero  Smith  and  Genevrie 
Smith  were  husband  and  wife.  Xbey  had 
three  minor  children,  viz.  Susie,  Esther,  and 
Cicero,  Jr.  Cicero  Smith  had  been  twice 
previously  married.  By  each  of  his  first  two 
wives  he  had  three  children.  One  of  those,  a 
girl,  had  died,  but  left  surviving  children, 
referred  to  as  the  Frost  heirs.  The  other 
five  children  by  the  first  two  wives  were  J. 
W.  Smith,  Sidney  Smith,  Julius  Smith,  Mrs. 
Clemmle  Patterson,  and  Mrs.  Helen  Davis. 
Cicero  Smith  had  an  estate  valued  at  approx- 
imately $875,000.  Part  of  this  belonged  to  the 
commnnlty  estate  of  himself  and  Genevrie 
.Smith.  The  remainder  was  separate  property 
of  Cicero  Smith,  or  belonged  to  the  communi- 
ty esttites  of  himself  and  his  deceased  wives. 


On  February  16, 1911,  Cicero  Smith  prepared 

an  Inventory  of  his  estate     The  Inventory 

first  listed  and  valued  his  real  ana  personal 

property.    It  then  continues  in  the  foUovrlng 

words : 
"Divisions: 

To  Mrs.  Oenevrle  Smith  and 
three  children,  Susie,  Bstber, 
and  Cicero,  Jr 1110,000  00 

Runnellg  county  land,  all  Min- 
eral   Wells    esUte 50,900  00 

200  sharei  Cicero  Smith  Lum- 
ber Co 42,00000 

278  shares  Qraham  National 
Bank    33,369  00 

2E  shares  Western  National 
Bank,  Ft.  Worth 8,125  00 

40  shares  Citizens'  National, 
Stamford  S,000  00 

30  shares  First  Nat.  Bank, 
Santo  4,500  00 

26  shares  International  Fire 
Ins.  Co 8,750  00 

To  be  paid  from  bills  receiv- 
able        78,396  7« 

Total    to   Mrs.    Smith    and 
three  children  $370,080  76 

"Section  2,  to  Julius  Smith: 

One-third  Interest  in  Palo  Pin- 
to Jack  county  lands t  20,000  00 

All  Cottle  county  land 7,000  00 

60  shares  Cicero  Smith  Lumber 
Co 10,50000 

75  shares  First  Natiottal,  Min- 
eral Wells 11,260  00 

6  shares  Commonwealth  Fire 
Insurance  Co 860  00 

62  shares  Mineral  Wells  Cotton 
Oil   Co 2,100  00 

One-third  Interest  in  Morrison 
&  Smith  Lumber  Co 8,000  00 

Lakewood  Park  Railroad  in- 
terest         1,600  00 

To  be  paid  from  bills  receiv- 
able        81,807  69 

Totol  to  Jtllius  Smith 92,607  « 

"Section  8,  to  Mrs.  Clemmle  Patterson: 

Amount  prevlouslv  paid $  10,000  00 

One-third   interest  Palo  Pinto 

Jack  county  lands 20,000  00 

2   acres   on   Ft.   Worth   Dallas 

Interurban   8,000  00 

One-third    Interest   Ft.    Wortk 

lota   4,000  00 

One-third     interest    Morrlson- 

Smlth  Lumber  Co 8,000  00 

76  sbaree  First  National,  Min- 
eral Wells 11,260  00 

50  shares  Cicero  Smith  Lumber 

Co 10,60000 

6  shares  Kstaline  State  Bank. .  1,000  00 
25  shares  Byars,  Okl.,  Bank....  1,600  00 
To  be  paid  from  bills  receiv- 
able   23,257  69 

Total  to  Mrs.  Patterson 92,607  69 

"Section  4,  to  Mrs.  Helen  Davis: 

Amount  previously  paid 8  10,000  00 

One-third  Interest  In  Palo  Pin- 
to Jack  county  lands 20,000  00 

One-third  Interest  In  Morrison- 
Smith  Lumber  Co 8,000  00 

One-third  Interest  Ft.  Worth 
lots   4,000  00 

66  acres  land  at  Oarner,  Tex...       3,500  00 

50  shares  Cicero  Smith  Lumber 
Co 10,600  00 

75  shares  First  National  Bank, 
Mineral  Wells  11,250  00 

20  shares  Ft.  Worth  State  Bank       2,300  00 

To  be  paid  from  bills  receiv- 
able        83,967  69 

ToUl  to  Mrs.  Davis 9£,507  69 
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"Section  5,  to  J.  W.  Smltb: 

Amount  prevloTislr  paid t  35,000  00 

One-half   interest   In  ell   Bast 

Texas  lands  26,44100 

Interest    in    Valverde    county 

land  300  00 

<4     shares     In     Cicero     Smith 

Lumber  Co 13,440  00 

68    shares    In    First    National, 

Mineral  Wells  10,200  00 

4  shares  Index  Printing  Co 100  00 

To  be  paid  from  bills  receiv- 
able         6,826  68 

Total  to  J.  W.  Smith 92,507  69 

"Section  6,  to  Sidney  Smith: 

Amount  previously  paid |  35,000  00 

One-half   Interest   in   all   East 
Texas  lands  26,44100 

One-half   Interest  in   Valverde 
county  land  300  00 

50  shares  Cicero  Smith  Lum- 
ber Co 10,600  00 

76  shares  First  National  Bank, 
Mineral  Wells  11,250  00 

To  be  paid  from  bills  receiv- 
able        8,816  60 

ToUl  to  Sidney  Smith 92,607  69 

To  Cleo,  WlUie,  and  GlUle  Frost: 
Amount     previously     paid     to 

their  mother  I  10,000  00 

To  be  paid  from  bills  recelv- 

•         able  30,000  00 

Total  to  Frost  children 40,000  00 

Amount  brought  forward 832,569  21 


$872,569  21 

"All  mining  stock,  which  cost  about  1117,000.00, 
proceeds  to  be  divided  equally,  share  and  share 
alike." 

It  Will  be  noted  that  the  amount  of  the 
first  section  of  the  Inventory  which  relates 
to  Genevrle  Smith  and  her  three  children  is 
$370,030. 7a  One-fourth  (%)  of  that  amount  Is 
$92,507:69,  which  is  the  amount  shown  In  the 
other  sections  as  allotted  to  each  of  the  oth- 
er children.  The  sections  of  this  inventory 
strongly  indicate  that  in  preparing  same  Ci- 
cero Smith  contemplated  a  disposition  of  his 
estate  by  will  or  deeds,  which,  taking  into  con- 
sideration the  amounts  previously  advanced, 
would  give  to  Mrs.  Smith  and  to  each  of  his 
surviving  children  the  sum  of  $92,507.69,  and 
to  the  Frost  children,  the  heirs  of  a  deceased 
daughter,  the  sum  of  $40,000.  The  proceeds 
of  his  mining  stock  was  to  be  divided  equal- 
ly, share  and  share  alike.  On  February  23, 
1911,  Cicero  and  Genevrle  Smith  signed  and 
duly  acknowledged  a  bill  of  sale  which 
reads: 
"The  State  of  Texas,  County  of  Palo  Pinto. 

"Know  all  men  by  these  presents:  That  we, 
Cicero  Smith  and  wife,  Genevrie  Smith,  of  tbe 
county  of  Palo  Pinto  and  state  of  Texas,  for 
and  in  consideration  of  the  sum  of  twenty-five 
dollars  ($25.00)  to  us  in  hand  paid  by  Genevrie 
Smith,  Susie  Smith,  Esther  Smith  and  Cicero 
Smith,  Jr.,  and  the  love  and  affection  we  have 
and  bear  for  Genevrie  Smith  and  our  said 
daughters  and  son,  have  bargained,  sold  and  de- 
livered and  by  these  presents  bargain,  sell  and 
deliver  unto  the  said  Genevrie  Smith,  Susie 
Smith,  Esther  Smith  and  Cicero  Smith,  Jr.,  all 
of  the  county  of  Palo  Pinto  and  state  of  Texas, 
their  heirs  and  legal  representatives  and  as- 
signs each  an  undivided  one-fourth  interest  in 
and  to  the  following  described  personal  proper- 
ty, to  wit:  200  shares  of  the  capital  stock  of 
the  Cicero  Smith  Lumber  Co.,  valued  at  $42,- 


000.00;  278  shares  of  the  capital  stock  of  the 
Graham  National  Bank,  Graham,  Tex.,  valued 
at  $33,360.00;  25  shares  of  the  Western  Nation- 
al Bank,  Ft  Worth,  Tex.,  valued  at  $3,125.00; 
40  shares  of  the  capital  stock  of  the  Citiien?' 
National  Bank,  Stamford,  Tex.,  valued  at  $5,- 
000.00;  30  shares  of  tbe  capital  stock  of  the 
First  National  Bank,  Santo,  Tex.,  valued  at  $4,- 
600.00;  25  shares  of  the  capital  stock  of  the 
International  Fire  Insurance  Co.,  valued  st 
$3,750.00;  seventy-eight  thousand  three  hmi- 
dred  ninety-five  '<>/,„  dollars  ($78,396.76)  in 
cash  to  be  paid  out  of  the  proceeds  of  notes  and 
accounts  and  bills  receivable  belonging  to  gran- 
tors when  collected  out  of  same.  To  be  held 
as  the  separate  estate  of  grantees  herein. 

"And  it  is  further  hereby  specially  agreed  and 
covenanted  that  personalty  aforesaid  shall  re- 
main in  the  possession  of  grantor,  Cicero  Smith, 
and  he  is  to  have  and  enjoy  all  the  interest, 
dividends,  revenue  and  proceeds  arising  there- 
from during  the  natural  life  of  grantor,  Cicero 
Smith,  and  upon  his  death  the  said  property 
herein  conveyed  shall  pass  immediately  to  the 
possession  of  the  said  Genevrle  Smith,  Susie 
Smith,  Esther  Smith  in  accordance  with  the 
terms  of  this  bill  of  sale  with  the  reservation 
hereinabove  set  out,  we  do  ourselves,  our  heirs, 
legal  representatives  and  assigns  covenant  to 
and  with  the  said  Genevrie  Smith,  Susie  Smith. 
Esther  Smith,  and  Cicero  Smith,  Jr.,  their 
heirs,  legal  representatives  and  assigns  to  war- 
rant and  defend  the  said  property  before  men- 
tioned against  all  and  every  person  or  persons 
whomsoever." 

It  will  be  noted  that  the  property  trans- 
ferred by  the  foregoing  Is  the  same  corporate 
stock  and  amount  to  be  paid  from  bills  re- 
ceivable as  Is  shown  in  the  first  section  of 
the  above  Inventory. 

On  the  same  date  Cicero  and  Genevrie 
Smith  also  signed  and  duly  acknowledged 
bills  of  sale  to  each  of  the  five  cbildren  by 
former  wives.  These  bills  of  sale  were  ex- 
actly the  same  as  the  one  above  quoted  ex- 
cept as  to  proi)erty  transferred. 

The  bill  of  sale  to  Julius  Smith  transfer- 
red everything  shown  in  the  second  section 
of  the  inventory  except  the  lands  In  Palo 
Pinto,  Jack,  and  Cottle  counties. 

The  bin  of  sale  to  Clemmle  Patterson 
transferred  everything  shown  In  the  third 
section  of  the  inventory  except  the  land  in 
Palo  Pinto  and  Jack  counties,  the  two  acres 
on  the  Ft.  Worth-Dallas  Interurban  and  the 
one-third  interest  In  Ft.  Worth  lots. 

The  bill  of  sale  to  Helen  Davis  transferred 
everything  shown  In  the  fourth  section  of 
tbe  inventory  except  tbe  lands  in  Palo  Pinto 
and  Jack  counties,  the  Ft.  Worth  lots  and  66 
acres  at  Garner,  Tex. 

The  bin  of  sale  to  J.  W.  Smith  transferred 
everything  shown  in  the  fifth  section  of  the 
inventory  except  the  East  Texas  and  Val- 
verde county  lands. 

The  bill  of  sale  to  Sidney  Smith  transfer- 
red everything  shown  in  the  sixth  section  of 
the  Inventory  except  the  E<ast  Texas  and 
Valverde  county  lands. 

The  bills  of  sale  do  not  in  any  wise  refer 
to  "amounts  previously  paid"  shown  in  sec 
tlons  3,  4,  5,  and  6.  On  February  23,  19ii. 
Cicero  Smith  signed  and  duly  acknowIed$;ed 
a  deed  conveying  to  Genevrie  Smith  a  one- 
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fourth  nndlrlded  iBtereat  In  various  tracts 
of  land  situate  In  Bnnnells  county.  This 
deed  was  recorded  March  7,  1911,  and  reads: 
"The  State  of  Texas,  Coanty  of  Palo  Pinto. 

"Know  all  men  by  these  presents:  That  I, 
Cicero  Smith,  of  the  county  of  Palo  Pinto  and 
state  of  Texas,  for  and  in  consideration  of  the 
sam  of  twenty-five  ($25.00)  dollars  to  me  in 
band  paid  by  Genevrie  Smith,  of  the  county 
of  Palo  Pinto  and  state  of  Texas,  the  receipt 
of  which  is  hereby  acknowledged,  and  the  love 
and  affection  I  have  and  bear  to  my  said  wife, 
Uenevrie  Smith,  have  granted,  sold  and  con- 
veyed, and  by  these  presents  do  grant,  sell  and 
convey  unto  the  said  Genevrie  Smith,  an  un- 
divided one-fourth  interest  in  and  to  all  those 
certain  tracts  and  parcels  of  land  lying  and 
situate  in  Runnells  county,  Tex.,  and  particu- 
larly described  as  follows,  to  wit:  [Here  follows 
description  of  lands].  The  above-described 
property  shall  be  held  as  the  separate  estate  of 
the  grantee  herein. 

It  is  further  hereby  specially  agreed  and  cov- 
enanted that  the  premises  aforesaid  with  the 
appurtenances  thereto  shall  remain  in  the  guiet 
and  peaceable  possession  of  the  said  Cicero 
Smith,  grantor,  he  to  have  and  enjo^  all  the 
rents  and  proceeds  and  usufructs  arising  there- 
from during  his  natural  life;  then  the  said 
property  to  pass  immediately  into  the  posses- 
.cion  of  the  said  Genevrie  Smith,  in  accordance 
with  the  terms  of  this  deed.  To  have  and  to 
bold  the  above-described  premises  with  the  res- 
ervation hereinabove  recited,  together  with  all 
and  singular  the  rights  and  appurtenances 
thereto  in  any  wise  belonging  unto  the  said 
Genevrie  Smith,  ber  heirs  and  assigns  forever; 
and  I  do  hereby  bind  myself,  my  heirs,  execu- 
tors and  administrators  to  warrant  and  forever 
defend  all  and  singular  the  said  premises  unto 
the  said  Genevrie  Smith,  her  heirs  and  assigns 
against  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same  or  any  part 
tlMreof." 

On  February  23,  1911,  Cicero  Smith  signed 
and  duly  acknowledged  a  deed  in  like  form 
conveying  to  Genevrie  Smith  an  undivided 
one-fourth  Interest  in  various  tracts  of  land 
situate  in  Palo  Pinto  county.  This  deed  was 
recorded  March  7,  1911. 

On  February  23, 1911,  Cicero  and  Genevrie 
Smith  signed  and  duly  acknowledged  a  deed 
conveying  to  Susie,  Esther  and  Cicero  Smith, 
Jr^  each  an  undivided  one-fourth  interest  in 
the  Runnells  county  land.  This  deed  reads: 
"The  State  of  Texas,  County  of  Palo  Pinto. 

"Know  all  men  by  these  presents:  That  we, 
Cicero  Smith  and  Genevrie  Smith,  of  the  coun- 
ty of  Palo  Pinto  and  state  of  Texas,  for  and 
in  consideration  of  tbc  sum  of  twenty-five  ($25.- 
00)  dollars  to  us  in  hand  paid  by  Susie  Smith, 
Esther  Smith  and  Cicero  Smith,  Jr.,  of  the 
county  of  Palo  Pinto  and  state  of  Texas,  the  re- 
ceipt of  which  is  hereby  acknowledged,  and 
the  love  and  affection  we  have  and  bear  to  the 
said  Susie  Smith,  Esther  Smith  and  Cicero 
Smith,  Jr.,  our  said  two  daughters  and  son, 
have  granted,  sold  and  conveyed,  and  by  these 
presents  do  grant,  sell  and  convey  unto  the 
said  Susie  Smith,  Esther  Smith  and  Cicero 
Smith,  Jr.,  each  an  undivided  one-fourth  intet^ 
est  in  and  to  all  those  certain  tracts  and  par- 
cels of  land  lying  and  situate  in  Runnells  coun- 
ty, Texas, '  and  particularly  described  as  fol- 
lows: [Here  follows  description  of  land].  The 
above-described  property  shall  be  held  as  the 
separate  estate  of  the  grantees  herein. 

"It  is  further  hereby  specially  agreed  and  eof- 
enanted  that  the  premises  aforesaid  with  the 
appurtenances  thereto  shall  remain  in  the  quiet 
and    peaceable   possession   of   the   said   Cicero 


fWrittcn  with  pen  and  Ink :  "This  deed  is  not 
to  be  delivered  but  the  fee  is  to  be  passed  by 
will.  This  deed  is  made  to  Indicate  a  proper 
division"]  Smith,  grantor,  to  liave  and  enjoy 
all  the  rents  and  proceeds  and  usufructs  aris- 
ing therefrom  during  his  natural  life;  then 
the  said  property  to  pass  immedintelv  into  the 
possession  of  the  said  Susie  Smith,  £:sther 
Smith  and  Cicero  Smith,  Jr.,  in  absolute  fee, 
in  accordance  with  the  terms  of  this  deed.  To 
have  and  to  bold  the  above-described  premises, 
with  the  reservation  hereinabove  recited,  togeth- 
er with  all  and  singular  the  rights  and  appur- 
tenances thereto  in  any  wise  belonging  unto 
the  said  Susie  Smith,  Esther  Smith  and  Cicero 
Smith,  Jr.,  their  heirs  and  assigns  forever; 
and  we  do  hereby  bind  ourselves,  our  heirs, 
executors  and  administratora  to  warrant  and 
forever  defend  all  and  singular  the  said  prem- 
ises unto  tlie  said  Susie  Smith,  Elsther  Smith 
and  Cicero  Smith,  Jr.,  their  heirs  and  assigns 
against  every  person  whomsoever  lawfully 
claiming  or  to  daim  the  same  or  any  part  there- 
of." 

On  February  23,  1911,  Cicero  and  Genevrie 
Smith  signed  and  duly  acknowledged  a  deed 
conveying  to  Susie,  Esther  and  Cicero  Smith, 
Jr.,  each  an  undivided  one-fourth  interest  in 
the  Palo  Pinto  county  land.  This  deed  reads: 
"The  State  of  Texas.  County  of  Palo  Pinto. 

"Know  all  men  by  these  presents:  That  we, 
(Ticero  Smith  and  Genevrie  Smith,  of  the  coun- 
ty of  Palo  Pinto  and  state  of  Texas,  for  and 
in  consideration  of  the  sum  of  125.00  Ao  ua  in 
hand  paid  by  Susie  Smith,  Esther  Smith  and 
Cicero  Smith,  Jr.,  of  the  county  of  Palo  Pinto 
and  state  of  Texas,  the  receipt  of  which  is 
hereby  acknowledged  and  the  love  and  affec- 
tion we  have  and  bear  to  the  said  and  our  said 
two  daughters  and  son,  have  granted,  sold  and 
conveyed  and  by  these  presents  do  grant,  sell 
and  convey,  unto  the  said  Susie  Smith,  Esther 
Smith  and  Cicero  Smith,  Jr.,  each  an  undivided 
one-fourth  interest  in  and  to  all  those  certain 
tracts  and  parcels  of  land  lying  and  situate  in 
Palo  Pinto  county,  Texas,  and  particularly  de- 
scribed as  follows:  [Here  follows  description]. 
The  above-described  property  shall  be  held  as 
the  separate  estate  of  the  grantees  herein. 

"This  deed  is  not  to  be  delivered,  but  is  made 
to  indicate  a  division  of  property,  the  fee  to  be 
passed  by  will. 

"It  is  fnrther  hereby  specially  agreed  and 
covenanted  that  the  premises  aforesaid  with 
the  appurtenances  thereto  shall  remain  in  the 
quiet  and  peaceable  possession  of  the  said  Ci- 
cero Smith,  grantor,  he  to  have  and  enjoy  all 
the  rents  and  proceeds  and  usufructs  arising 
therefrom  during  his  natural  life ;  then  the  said 
property  to  poss  immediately  into  the  posses- 
sion of  the  said  Susie  Smith,  Esther  Smith 
and  Cicero  Smith,  Jr.,  in  abs<dute  fee,  in  ac- 
cordance with  the  terms  of  this  deed.  To  have 
and  to  hold  the  above-described  premises  with 
the  reservation  hereinabove  recited,  together 
with  all  and  singular  the  rights  and  appurte- 
nances thereto  in  any  wise  belonging  unto  the 
said  Susie  Smith,  Esther  Smith  and  Cicero 
Smith,  Jr.,  their  heirs  and  assigns  foreve^; 
and  we  do  hereby  bind  ourselves,  our  heirs,  ex- 
ecutors and  administrators  to  warrant  and  for- 
ever defend  all  and  singular  the  said  premises 
unto  the  said  Susie  Smith,  Esther  Smith  and 
Cicero  Smith,  Jr.,  their  heirs  and  assigns 
against  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same  or  any  part 
thereot^' 

There  is  nothing  to  show  that  the  two 
deeds  to  Susie,  Esther,  and  Cicero  Smith, 
Jr.,  were  filed  for  record. 

The  foregoing  deeds  cover  the  real  estate 
and  corporate  stock  mentioned  in  the  section 
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of  the  Inventory  relating  to  Genevrle  Smith 
and  her  children. 

On  February  23,  19H,  Cicero  Smith  and 
Genevrle  Smith  signed  and  duly  acUnowledg- 
ed  various  deeds  conveying  to  Julius  Smith, 
Sidney  Smith,  J.  W.  Smith,  Clemmle  Pat- 
terson, and  Helen  Davis,  resi)ectlvely,  the 
lands  to  them  respectively  Indicated  in  sec- 
tions 2,  3,  4,  5,  and  6  of  the  Inventory.  These 
deeds  were  filed  In  the  various  counties 
■where  the  lands  were  situate  on  various 
dates  from  March  6,  1911,  to  July  21,  1911. 
These  were  all  of  like  tenor  and  form.  As 
representative  of  them  all,  the  deed  to  J.  W. 
and  Sidney  Smith  conveying  the  Valverde 
county  land  Is  here  quoted  as  follows: 
"The  State  of  Texas,  County  of  Palo  Pinta 

"Know  all  men  by  these  presents:  That  we, 
Cicero  Smith  and  wife,  Genevrle  Smith  of  the 
county  of  Palo  Pinto  and  state  of  Texas,  for 
and  in  consideration  of  the  sum  of  $25.00  to  ua 
in  hand  paid  by  J.  W.  Smith  and  Sidney  Smith, 
the  receipt  of  which  la  hereby  acknowledged  and 
the  love  and  affection  we  have  and  bear  to  our 
said  sons,  have  granted,  sold  and  conveyed,  and 
by  these  presents  do  grant,  sell  and  convey  un- 
to the  said  J.  W.  Smith  and  Sidney  Smith,  of 
the  counties  of  Palo  Pinto  and  Tarrant,  respec- 
tively, in  the  state  of  Texas,  all  those  certain 
tracts  and  parcels  of  land  lying  and  situate  in 
Valverde  county,  Texas,  and  being  particularly 
described  and  set  out  as  follows,  to  wit:  [Here 
follows  delacription].  This  conveyance  shall 
convey  all  our  right,  title  and  Interest  in  the 
above-described  tracts  of  land. 

"And  it  is  further  hereby  specially  agreed  and 
covenanted  that  the  premises  aforesaid  with  the 
appurtenances  thereto  shall  remain  in  the  quiet 
and  peaceable  possession  of  the  said  Cicero  Smith, 
grantor,  to  have  and  enjoy  all  the  rents  and  pro- 
ceeds and  usufructs  arising  therefrom  during 
his  natural  life;  then  the  said  property  to  pass 
immediately  into  the  possession  of  the  said  J. 
W.  Smith  and  Sidney  Smith  in  absolute  fee, 
in  accordance  with  the  terms  of  this  deed.  To 
have  and  to  hold  the  above-described  premises 
with  the  reservation  hereinabove  recited,  to- 
gether with  all  and  singular  the  rights  and  ap- 
purtenances thereto  in  any  wise  beloiifring  unto 
the  said  J.  W.  Smith  and  Sidney  Smith,  their 
heirs  and  assigns,  and  we  do  hereby  bind  our- 
selves, our  heirs,  executors  and  administrators 
to  warrant  and  forever  defend  all  and  singular 
the  said  premises  unto  the  said  J.  W.  and  Sid- 
ney Smith,  their  heirs  and  assigns  against  every 
person  whomsoever  lawfully  claiming  or  to  claim 
the  same  or  any  part  thereof" 

On  February  24,  1911,  Genevrle  Smith  and 
the  adult  children  of  Cicero  Smith  signed  an^ 
duly  acknowledged  this  Instrument: 
"The  State  of  Texas,  County  of  Palo  Pinto. 

"Know  all  men  by  these  presents:  For  and 
in  consideration  of  the  mutual  benefits  to  arise 
to  each  and  all  parties  hereto  we,  Genevrle 
Smith,  J.  W.  Smith,  Sidney  Smith,  Clemmie 
Patterson,  joined  by  her  husband,  L.  E.  Patter- 
sou,  Helen  Davis,  joined  by  her  husband,  E.  A. 
Davis,  Julius  Smith,  and  Susie  Smith,  Esther 
Smith  and  Cicero  Smith,  Jr.,  represented  by 
their  mother,  Genevrle  Smith,  hereby  enter  in- 
to the  foUowmg  agreement,  to  wit: 

"In  consideration  of  the  conveyance  to  each 
signer  hereof  and  bills  of  sale  to  said  personal 
property,  which  deed  of  conveyance  and  bills  of 
sale  were  executed  by  Cicero  Smith  and  wife, 
Genevrle  Smith,  on  the  23d  day  of  February,  A. 
D.  1911,  to  each  party  hereto  respectively. 

"It  is  agreed  that  J.  W.  Smith  shall  be  and 
we  hereby  constitute  him  our  lawful  agent  to 
look  after  and  care  for  our  interest  respectively 


in  the  property  set  apart  to  us  respectively  by 
the  deeds  and  bills  of  sale,  aforesaid,  and  he 
shall  80  remain  our  said  agent  until  such  time 
as  may  suit  either  of  us  or  all  of  us  to  revoke 
such  agency. 

"It  is  further  agreed  that  should  the  title  to 
any  property  set  out  in  said  deeds  of  convey- 
ance or  bills  of  sale  fail  and  should  any  of  the 
notes,  accounts  and  bills  receivable  set  out  in 
said  bills  of  sale  fail,  then  and  in  that  event  the 
failure  of  the  title  to  any  real  or  perisonal  prop- 
ertj',  aforesaid,  shall  be  shared  pro  rata  by  each 
and  all  the  signers  hereof,  including  the  said 
Susie  Smith,  Esther  Smith  and  Cicero  Smith, 
Jr.,  that  is  to  say  that  if  there  are  any  losses 
hereinafter  entailed  such  loss  shall  be  borne  pro 
rata  by  the  respective  parties  hereto. 

"It  is  further  agreed  and  understood  that  if 
any  losses  should  come  in  the  future  in  the  man- 
agement and  control  of  the  properties  aforesaid 
each  party  shall  share  pro  rata  in  such  losses, 
likewise  in  any  profits  arising. 

"This  instrument  shall  not  be  binding  after 
the  death  of  Cicero  Smith." 

In  August,  1912,  Cicero  Smith  and  Genev- 
rle Smith  separated  and  the  former  filed  salt 
for  divorce.  While  the  salt  was  pending, 
Cicero  and  Genevrle  Smith  by  deed  and  bill 
of  sale  dated  August  29,  1912,  conveyed  to 
J.  W.  Smith,  trustee  for  Susie,  Esther,  and 
Cicero  Smith,  Jr.,  certain  lands  and  personal 
pr<«)erty.  This  deed  was  duly  acknowledged, 
and  was  filed  for  record  In  Palo  Pinto  county 
on  December  10,  1913,  and  In  Runnells  coun- 
ty on  June  26,  1914.  The  pertinent  portions 
of  this  deed  read: 
"The  State  of  Texas,  County  of  Palo  Pinta 

"Know  all  men  by  these  presents:  That  where- 
as, Cicero  Smith  and  wife,  Genervrie  Smith,  of 
the  county  and  state  aforesaid,  are  the  owners 
of  the  property  hereinafter  described,  as  a  part 
of  their  community  estate,  and  which  is  free 
and  clear  of  all  defects  of  title  and  incumbrances 
whatsoever,  and  they  desire  to  set  apart  and 
convey  the  same  for  the  use  and  benefit  of  their 
three  minor  children,  Susie  Smith,  Esther  Smith 
and  Cicero  Smith,  Jr.,  so  that  the  rents,  interest, 
dividends  and  income  of  every  nature  therefrom 
may  be  used  towards  their  support,  maintenance 
and  education  during  their  minority  and  to  their 
use  and  benefit  after  reacbing  their  majority  and 
until  they  severally  arrive  at  the  age  of  thirty 
years,  when  and  at  which  time  the  same,  with 
all  the  increase  thereof,  not  used  as  hereinafter 
provided  shall  be  delivered  to  them,  and  to  ef- 
fectuate this  purpose  they  deemed  it  advisable 
and  best  to  convey  said  property  to  a  trustee,  for 
the  use  and  benefit  of  their  said  three  minor 
children,  Susie  Smith,  Esther  Smith  and  Cicero 
Smith,  Jr.,  to  be  held,  used^  disposed  of,  invci>t- 
ed  and  reinvested  as  hereinafter  directed  and 
empowered. 

"Xow,  therefore,  we,  Cicero  Smith  and  wife, 
Genevrie,  in  cousidcration  of  the  premises  and 
of  the  love  and  affection  which  we  have  and  bear 
to  our  said  children,  Susie  Smith,  Esther  Smith 
and  Cicero  Smith,  Jr.,  and  the  further  consid- 
eration of  $1.00  to  us  in  hand  paid  by  J.  W. 
Smith,  trustee,  of  Palo  Pinto  county,  Texas,  the 
receipt  of  which  is  hereby  acknowledged  and  for 
the  uses  and  upon  the  trusts  hereinafter  men- 
tioned, have  granted,  conveyed,  confirmed  and 
delivered  and  by  these  presents  do  grant,  sell, 
convey,  confirm  and  deliver  unto  the  said  J.  W. 
Smith,  trustee,  all  of  the  followingdescribed  real 
and  personal  property,  to  wit:  [Here  follows  a 
complete  description  of  an  undivided  three- 
fourths  {%)  interest  in  the  Runnells  and  Palo 
Pinto  county  lands  heretofore  mentioned;  also 
209  shares  of  the  capital  stock  of  the  Graham 
National  Bank;  19  shares  of  the  capital  stock 
of  the  Western  National  Bank  of  St.  Wortht 
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30  shares  of  the  capital  stock  of  th«  CitizenB* 
National  Bank  of  Stamford;  22  shares  of  the 
capital  stock  of  the  First  National  Bank  of 
Santo;  18  shares  of  the  capital  stock  of  the 
International  Fire  Insurance  Company;  $82.- 
243.07,  money  and  notes  in  the  bands  of  J. 
W.  Smith,  trustee,  under  agreement  executed  in 
February,  1911,  by  Cicero  Smith  and  bis  wife 
and  all  of  the  children  of  Cicero  Smith  ^d  by 
Genevrie  Smith  for  the  minors,  Susie,  Ksther 
and  Cicero,  Jr.,  all  of  the  above-described  real 
and  personal  property  beine  valued  at  ?247,523.- 
07;  also  a  */io  interest  In  all  mining;  stocks 
owned  by  CScero  Smith,  deacribinc  same.]  To 
have  and  to  hold  the  aboTe-described  premises 
and  property  unto  the  said  J.  W.  Smith,  trus- 
tee, and  his  successors  and  assigns  forever,  in 
trust,  nevertheless,  for  the  purposes  and  nses 
following  and  none  other:  TThe  other  provi- 
sions in  the  deed  define  the  duties  of  the  trus- 
tee.]" 

J.  W.  Smith  accepted  the  trust  under  the 
foregoing  deed  and  gave  the  required  bond. 
Pending  the  salt  for  dirorce,  Cicero  and 
Genevrte  Smith,  on  August  29,  1912,  entered 
Into  a  written  agreement  respecting  the  cus- 
tody of  their  children  and  division  of  their 
property,  which  reads: 

"Number  4161. 

"Cicero  Smith  t.  Genevrie  Smith. 

"Suit  Pending  in  the  District  Court  of  Palo 

Pinto  County,   Texas. 

"In  the  above  entitled  and  numbered  cause, 
for  the  purpose  of  obviating  the  expense  and  de- 
lay incident  to  the  litigation  of  the  questions  in- 
volring  the  care  and  custody  of  Susie  Smith, 
Esther  Smith  and  Cicero  Smith,  Jr.,  the  minor 
children  of  plaintiff  and  defendant,  and  the  prop- 
erty rights  of  plaintiff  and  defendant,  the  plain- 
tiff and  defendant  have  and  by  these  presents  do 
mutually  agree  that  if  the  oivorce  is  granted, 
as  prayed  for  in  plaintiff's  petition,  judgment 
shall  be  entered  disposing  of  the  care  and  cus- 
tody of  the  children,  and  the  property  of  plain- 
tiff and  defendants  as  follows,  to  wit: 

"(The  first  and  second  paragraphs  relate  to 
custody  of  children,  etc.] 

"Third.  Plaintiff  and  defendant  having  parti- 
tioned their  common  property,  and  made  provi- 
sion for  their  said  minor  children,  by  conveyance 
to  J.  W.  Smith,  as  trustee,  it  is  agreed  that  said 
partition  shall  stand  and  that  the  title  and  ab- 
solute possession  of  the  following  property  shall 
be  vested  by  said  decree,  in  defendant,  to  wit: 
[Here  follows  a  description  of  property.  A  con- 
densed description  thereof  is  as  follows: 

"Homestead  in  Ft.  Worth,  valued  at  $15,- 
400.00 ;  an  undivided  one-fourth  interest  in  the 
following  described  property,  viz.,  the  Bunnells 
and  Palo  Pinto  county  land,'  described  in  the 
two  deeds  to  Mrs.  Smith  of  date  February  23, 
19ll :  also  68  shares  capital  stock  Graham  Na- 
tional Bank;  6  shares  capital  stock  Western 
National  Bank  of  Ft.  Woi-th ;  10  shares  capital 
stock  Citizens'  National  Bank  of  Stamford ;  8 
shares  capital  stock  £Hrst  National  Bank  of 
Santo;  6  shares  capital  stock  International  Fire 
Insurance  Company;  $4,752.69,  out  of  the 
money  and  notes  in  the  hands  of  J.  W.  Smith 
as  trustee  under  the  agreement  executed  in  Feb- 
ruary, 1811,  by  Cicero  Smith  and  wife  and  all 
of  their  children  for  the  minors  Susie,  Elsther 
and  Cicero,  Jr.  All  of  the  above  real  and  per- 
sonal propertT  valued  at  $82,607.68.  Also  1/10 
interest  in  all  mining  stocks  and  property  own- 
ed by  Cicero  Smith  describing  same.] 

"Fourth.  [This  relates  to  the  income  of  the 
minors  Susie,  Esther,  and  Cicero,  Jr.,  from  their 
estate  in  the  bands  of  J.  W.  Smith,  trustee.] 

"Fifth.  To  avoid  disturbing  the  present  status 
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of  said  properties  and  the  increments  thereof, 
it  is  agreed  that  plaintiff  shall  pay  to  defendant 
on  the  first  day  of  each  month  after  the  date 
hereof,  up  to  and  including  the  first  day  of 
January,  1913,  the  sum  of  four  hundred  ($400.- 
00)  dollars  per  month  for  the  support  of  herself 
and  said  minors  Susie  Smith,  Esther  Smith  and 
Cicero  Smith,  Jr.,  and  all  of  the  dividends,  in- 
terest and  income  for  the  year  1912  from  the 
properties  set  apart  to  defendant  herein,  and 
conveyed  to  J.  W.  Smith,  trustee  for  said  mi- 
nors, shall  be  collected  by  and  be  the  property 
of  the  plaintiff  under  the  agreement  of  Febru- 
ary, 19il,  reserving  in  him  a  life  estate  in  the 
incomes  from  said  properties, 
"Sixth.     [This  is  unimportant]." 

On  September  4.  1912,  decree  of  divorce 
was  entered  in  favor  of  Cicero  Smith.  In  the 
decree  the  agreement  respecting  the  custody 
of  the  children  and  division  of  property  was 
confirmed  and  made  a  part  thereof. 

On  September  7,  1912,  Cicero  Smith  made 
his  will.  By  the  terms  thereof  he  left  a  por- 
tion of  his  estate  to  J.  W.  Smith  In  trust  for 
the  Frost  heirs.  The  balance  of  his  estate  he 
devised  and  bequeathed  to  Clemmle  Patter- 
son, Helen  Davis,  J.  W.,  Sidney,  Julitis,  Cice- 
ro, Jr.,  Susie,  and  Bkther  Smith.  Cicero 
Smith  died  February  2,  1914,  and  his  will 
was  admitted  to  probate.  In  the  Inventory  of 
his  estate  there  was  listed  464  shares  of  stock 
of  the  lumber  company. 

Genevrie  Smith  filed  this  suit  against  J.  W. 
Smith,  Indi^'1dually  and  as  trustee  and  as  ex- 
ecutor of  the  estate  of  Cicero  Smith,  deceas- 
ed. She  sought  recovery  of  $19,598.94,  the 
same  being  one-fourth  of  the  amount  of  cash 
to  be  paid  out  at  the  proceeds  of  notes  and  ac- 
counts and  bills  receivable  as  shown  in  the 
bill  of  sale  first  above  described;  also  sought 
recovery  of  50  shares  of  the  capital  stock  of 
the  Cicero  Smith  Lumber  Company,  with  ac- 
cumulated dividends  or  Its  value.  She  alleg- 
ed the  execution  and  delivery  of  the  bills  of 
sale  and  deeds  of  date  February  23, 1911,  and 
that  same  were  executed  by  herself  and  Cice- 
ro Smith  for  the  purpose  of  effecting  a  parti- 
tion of  their  property  between  themselves  and 
their  rarions  children.  Attached  to  her  peti- 
tion and  made  a  part  thereof  was  the  inven- 
tory made  February  16,  1811,  the  bill  of  sale 
dated  February  23,  1911,  to  herself  and 
Esther,  Susie,  and  Cicero  Smith,  Jr.,  first 
above  described,  and  the  instrument  of  date 
February  24,  1911,  signed  by  Genevrie.  Smith 
and  the  adult  children  of  Cicero  Smith,  ap- 
pointing J.  W.  Smith  their  agent. 

J.  W.  Smith  answered  by  a  g^ieral  denial, 
and  specially  denied  that  there  was  a  deliv- 
ery made  of  any  of  the  above-described  bills 
of  sale;  that  it  was  not  the  intention  of  Cice- 
ro Smith  to  make  delivery  or  pass  title  there- 
by and  did  not  make  delivery'  thereof;  that 
said  Instruments  were  simply  for  the  purpose 
of  indicating  how  his  property  was  to  be  dl- 
vided,  ultimately  passing  title  by  his  will.  Oth- 
er features  of  the  answer  need  not  be  stated. 
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Tbe  answer  was  not  verified.  The  case  was 
submitted  upon  special  issues.  The  charge 
reads: 

.  "Special  Issue  No.  1:  Was  it,  or  not,  agreed 
and  understood  between  plaintiff,  Mrg.  Genevrie 
Smith,  and  Cicero  Smitli  during  the  adjustment 
of  tlieir  property  rights  leading  up  to  and  at 
the  time  of  entering  tbe  ^udgnient  in  cause  No. 
4151  pending  in  the  district  court  of  Palo  Pinto 
county,  and  styled  Cicero  Smith  v.  Genevrie 
Smith,  that  50  of  tbe  shares  of  tbe  capital  stock 
of  the  Cicero  Smith  Lumber  Company,  men- 
tioned in  the  bill  of  sale  from  Cicero  Smith  and 
Genevrie  Smith  to  Genevrie  Smith,  Susie  Smith, 
Esther  Smith,  and  Cicero  Smith,  Jr.,  dated  Feb- 
ruary 23,  1011,  and  apportioned  to  Mrs.  Smith, 
should  thereafter  be  apportioned  to  and  become 
the  property  of  said  Cicero  Smith?  Answer: 
Yes. 

"Special  Issue  No.  2:  Did  Cicero  Smith,  or 
not,  at  any  time  subsequent  to  February  23, 
1911,  surrender  to  the  plaintiff,  Genevrie  Smith, 
his  life  estate  mentioned  in  the  instruments  in 
her  favor  of  date  February  23,  1911,  in  consid- 
eration of  his  being  permitted  to  have  and  re- 
tain as  his  property  the  shares  of  stock  in  the 
Cicero  Smith  Lumber  Company  which  are  sued 
for  herein?    Answer:  Tes. 

"Special  Issue  No.  3:  Was  tbe  instrument 
introduced  in  evidence  by  the  plaintiff  dated 
Febmary  23,  1911,  and  referred  to  in  this  suit 
as  a  copy  of  said  instrument  attached  to  plain- 
tiff's petition  and  marked  'Exhibit  B,'  delivered 
by  the  said  Cicero  Smith  to  tbe  detendant,  J. 
W.  Smith,  prior  to  August,  1912?    Answer:  No. 

"Special  Issue  No.  4:  Was  the  instrument 
introduced  in  evidence  by  tbe  plaintiff  dated 
February  24,  1911,  a  copy  of  which  is  attached 
to  plaintiff's  petition  and  marked  'Exhibit  (? 
delivered  to  J.  W.  Smith  prior  to  August,  1912? 
Answer:  No. 

"Special  Issue  No.  5:  Was  it  the  intention, 
or  not,  of  the  said  Cicero  Smith  and  Genevrie 
Smith  at  the  time  of  the  execution  by  them  of 
the  bill  of  sale  to  Genevrie  Smith,  Susie  Smith, 
Esther  Smith,  and  Cicero  Smith,  Jr.,  to  200 
shares  of  the  capital  stock  of  the  Cicero  Smith 
Lumber  Company,  on  February  23,  1911,  that 
said  bill  of  sale  should  be  delivered  to  J.  W. 
Smith  and  become  operative  as  to  the  50  shares 
of  stock  transferred  therein  to  Mrs.  Genevrie 
Smith?    Answer:   No. 

"Special  Issue  No.  6:  How  much  cash  has 
Iieen  paid  the  plaintiff,  Mrs.  Genevrie  Smith  or 
for  her  use  and  benefit  out  of  the  notes,  accounts, 
and  bills  receivable  by  J.  W.  Smith?  Answer: 
|19,59&94. 

"In  answering  the  foregoing  special  issue  No. 
6,  items  of  property  taken  by  the  said  Mrs. 
Genevrie  Smith  at  an  agreed  value,  if  any,  will 
be  considered  by  you  cash  at  the  value  agreed 
on.  Likewise  notes  or  accounts  paid  for  her,  if 
any,  by  J.  W.  Smith  will  be  considered  cash 
by  you,  as  to  the  amounts  paid,  if  any,  by  the 
said  J.  W.  Smith. 

"The  burden  of  proof  is  upon  the  plaintiff  to 
make  out  her  case  by  a  preponderance  of  tbe 
evidence." 

Upon  the  answers  judgment  was  rendered 
against  Mrs.  Smith.  The  evidence  amply 
supports  the  finding  that  Mrs.  Smith  has  re- 
ceived tbe  $19,598.94  sued  for  as  her  one- 
fourth  of  the  cash  to  be  paid  out  of  the 
notes,  accounts,  and  bills  receivable,  and  this 
phase  of  the  case  presents'  no  question  for  re- 
view. The  appeal  relates  to  the  Judgment 
against  her  as  to  the  50  shares  of  stock  in 
the  Ocero  Smith  Lumber  Company. 


Oplnioo. 

1.  Tbe  plaintiff's  petition  was  founded  up- 
on the  bill  of  sale  dated  February  23,  1911, 
whereby  Cicero  Smith,  according*  to  the  face 
of  the  instrument,  undertook  to  convey  to 
Mrs.  Smith  and  her  three  children  200 
shares  of  the  captltal  stoclt  of  the  lumber 
company,  reserving  to  himself  for  life  tbe 
revenues  thereof  and  right  of  possession. 
It  was  alleged  that  this  Instrument  bad  been 
executed  and  delivered  by  blm.  Article  1906, 
R.  S.  reads: 

"An  answer  setting  up  any  of  the  following 
matters,  unless  the  truth  of  the  pleadings  appear 
of  record,  shall  be  verified  by  affidavit    •    •    • 

"A  denial  of  the  execution  by  himself  or  by 
bis  authority  of  any  instrument  in  writing,  up- 
on which  any  pleading  is  founded,  in  whole  or 
in  part,  and  diarged  to  have  been  executed  by 
him  or  by  his  aufliority,  and  not  alleged  to  be 
lost  or  destroyed.  Where  sudi  instrument  in 
writing  is  charged  to  have  been  executed  by  a 
person  then  deceased,  the  affidavit  will  be  suffi- 
cient if  it  state  that  the  affiant  has  reason  to 
believe  and  does  believe  that  such  instrument 
was  not  executed  by  the  decedent  or  by  his  au- 
thority." 

[1-3]  DellveiT  Is  an  essential  part  of  the 
execution  of  a  written  Instrument  In  order 
to  render  same  operative.  The  execution 
of  a  written  contract  Includes  delivery. 
Koppelmann  v.  Koppelmann,  94  Tex.  40,  57 
S.  W.  571;  Wheeler,  etc,  v.  Brlggs  (Sup.)  IS 
S.  W.  656;  9  Qrc.  302;  1  Bouvler's  Law  Diet. 
(Rawl's  Third  Revision)  1111.  1112.  Such  a 
contract  Is  not  executed  until  It  has  been 
signed  and  delivered.  If  defendant  desired 
to  place  In  issue  either  tbe  signing  or  delivery 
of  the  bill  of  sale  pleaded  by  Mrs.  Smith,  It 
was  necessary  that  he  should  have  denied  the 
same  under  oath  as  required  by  the  statute. 
In  the  absence  of  a  sworn  denial,  the  nonde- 
livery of  the  Instrument  was  not  an  issue  In 
the  case,  and  should  not  have  been  submitted 
to  the  Jury.  Davis  v.  Crawford,  53  S.  W.  384; 
Drew  v.  Harrison,  12  Tex.  279;  Williams  v. 
Balles,  9  Tex,  61;  Ashcroft  v.  Stephens,  16 
Tex.  Civ.  App.  341,  40  8.  W.  1036 ;  Nasworthy 
V.  Draper,  28  S.  W.  664;  Bank  v.  Stewart, 
39  Tex.  Clv.  App.  620,  88  S.  W.  295;  Pull- 
man Co.  V.  Booth,  28  S.  W.  719;  Taber 
V.  Eyler,  162  S.  W.  490;  Buchanan  v. 
Edwards,  61  S.  W.  33;  Railway  Co.  v. 
Pool  &  Smith,  62  Tex.  Clv.  App.  307,  114  S. 
W.  685;  Railway  Co.  r.  Tlsdale,  74  Tex.  8, 
11  S.  W.  900,  4  L.  R.  A.  545;  Railway  Co.  ▼. 
Edlofl,  80  Tex.  454,  34  S.  W.  414,  35  S.  W. 
144. 

[4,  S]  2.  Among  the  affirmative  defenses 
pleaded  and  relied  upon  by  defendant  was 
that  In  the  negotiations  and  settlement  of 
the  property  rights  of  Cicero  and  Genevrie 
Smith  in  the  divorce  proceedings,  Mrs. 
Smith,  for  a  consideration,  relinquished  and 
retransferred  to  Cicero  Smith  the  50  shares 
of  stock  in  controversy.  This,  If  true,  was  an 
affirmative  defense  to  any  right  to  the  stock 
which  she  might  have  acquired  under  the 
bill  of  sale   The  burden  ot  proof  rested  upon 
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the  defendant  to  establish  tbls  defense.  Bos-, 
well  V.  PanneU,  107  Tex.  433,  180  S.  W.  893. 
At  the  end  of  his  charge  the  court  instructed 
the  Jury  that: 

"The  burden  of  proof  is  upon  the  plaintiff  to 
make  out  her  case  by  a  preponderance  of  the  evi- 
dence." 

The  Instruction  given  was  a  correct  state- 
ment of  the  law,  but  the  manner  and  connec- 
tion in  which  the  same  was  given  was  calcu- 
lated to  lead  the  Jury  to  believe  that  the  bur-' 
den  was  upon  Mrs.  Smith  as  to  all  the  issues 
presented.  Upon  Issues  1  and  2  the  burden 
of  proof  rested  upon  the  defendant.  The 
charge  was  erroneous  In  the  particular  indi- 
cated, and  the  court  should  have  given  spe- 
cial charges  Nos.  2  and  3  requested  by  plain- 
tiff, placing  upon  the  defendant  the  burden 
of  proof  as  to  those  Issues.  The  refusal  of 
these  charges  is  made  the  basis  of  the  sixth 
and  seventh  assignments. 

3.  Varions  assignments  complain  of  the  in- 
sufficiency of  the  evidence  to  support  the 
findings  upon  issues  1,  2,  3,  4,  and  5.  The 
case  must  be  reversed  and  remanded  for  the 
errors  indicated  above.  In  view  of  a  retrial, 
we  refrain  from  any  comment  upon  the  pro- 
bative force  of  the  evidence,  further  than  to 
say  that  those  issues  are  raised  by  the  evi- 
dence, and  it  will  support  a  finding  either 
way. 

4.  Without  undertaking  to  discuss  in  detail 
the  other  assignments,  we  will  briefly  indi- 
cate the  view  which  we  entertain  of  the  law 
governing  the  questions  presented. 

[H]  The  bUls  of  sale  of  February  23,  1911, 
have  all  the  characteristics  of  conveyances 
and  none  of  a  will ;  and,  gathering  the  inten- 
tion of  the  makers  thereof  from  the  language 
of  the  instmments,  they  were  conveyances 
and  in  no  wise  testamentary  in  character. 
Emerson  v.  Pate,  165  S.  W.  469;  McLain  v. 
Garrison,  39  Tex.  Civ.  App.  431,  88  S.  W. 
484,  on  rehearing,  89  S.  W.  284 ;  Bombarger 
v.  Morrow,  61  Tex.  417;  Martin  v.  Farles, 
22  Tex.  Civ.  App.  539,  55  S.  W.  601.  It  is 
admitted  that  they  were  signed  ;  there  is  e^- 
denee  that  they  were  delivered  to  J.  yf. 
Smith,  to  whom  It  was  agreed  they  should  Tta 
delivered  for  all  the  parties.  If  such  deliv- 
ery was  made  by  Smith  and  wife  with  the  in- 
tention that  they  should  become  operative, 
then  the  instruments  conveyed  to  the  various 
grantees  the  property  therein  described,  and 
vested  title  in  such  grantees  subject  to  the 
right  of  Cicero  Smith  to  retain  possession  of 
the  property  during  his  lifetime  and  enjoy 
the  revenues  thereof  so  long  as  he  lived.  But 
If  delivery  to  J.  W.  Smith  was  not  made  by 
the  grantors  with  the  intention  that  the  in- 
struments should  become  operative,  then  a 
delivery  in  its  legal  sense  was  not  made,  and 
the  Instruments  have  not  become  operative, 
and  have  vested  no  title  in  the  grantees. 
The  intention  of  the  grantors  in  this  i>artic- 
nlar  Is  the  controlling  question  in  determin- 
ing wbetber  delivery  was  made.    Parol  evi- 


dence is  admissible  to  show  such  intention, 
and  its  admission  does  not  violate  the  rule 
which  excludes  parol  evidence  oftered  to  al- 
ter, vary,  or  contradict  the  terms  of  a  writ- 
ten instrument  Wheeler  v.  Briggs  (Sup.)  18 
S.  W.  555;  Koppelmann  v.  Koppelmann,  94 
Tex.  40,  57  S.  W.  571;  McCartney  v.  Mc- 
Cartney, 93  Tex.  359,  55  S.  W.  310;  Stefflan 
V.  Bank,  69  Tex.  513,  6  S.  W.  823 ;  Justice  v. 
Peters,  168  Ky.  5(83,  182  S.  W.  611. 

[1 0]  6.  Testimony  of  various  witnesses  was 
offered  to  show  that  in  the  negotiations  be- 
tween Mr.  and  Mrs.  Smith  leading  up'  to  the 
agreement  of  August  29,  1912,  relative  to  the 
settlement  of  their  property  rights  and  the 
decree  confirming  the  agreement  made  be- 
tween them,  Mrs.  Smith  agreed  to  relinquish 
to  Mr.  Smith  the  50  shares  of  the  capital 
stock  of  the  lumber  company,  which  she 
claimed  under  the  bill  of  sale  of  February 
23,  1911,  in  consideration  of  the  payment  by 
Mr.  Smith  of  Mrs.  Smith's  attorney's  fee  in 
the  divorce  case  and  the  setting  aside  to  her 
of  other  property  in  lieu  of  the  lumber  com- 
pany stock.  It  is  objected  to  this  evidence 
that  It  was  inadmissible  because  all  of  the 
negotiations  between  the  parties  were  merg- 
ed in  and  concluded  by  the  written  agree- 
ment, and  to  give  effect  to  the  same  would 
vary  and  contradict  the  same.  The  written 
agreement  is  entirely  silent  as  to  this  lumber 
company  stock.  It  does  not  undertake  to  set 
it  aside  to  either  of  the  parties,  or  to  in  any 
wise  fix  or  determine  ownership  thereof. 
The  contract  ds  entirely  silent  as  to  what 
property  was  set  aside  to  and  vested  in  Cic- 
ero Smith.  It  is  thus  plain  that  the  entire 
contract  was  not  reduced  to  writing;  that 
the  agreement  as  to  what  property  was  to  l>e 
set  aside  to  Cicero  Smith  lies  in  parol.  The 
testimony  offered  does  not  alter,  vary,  or  con- 
tradict that  portion  of  the  agreement  which 
was  reduced  to  writing.  It  was  admissible 
under  well-established  rules  of  evidence. 
Davis  V.  Slsk,  49  Tex.  Civ.  App.  193,  108  S. 
W.  472;  Thomas  v.  Hammond,  47  Tex.  42; 
Whisenant  v.  Shores-Mueller  Co.,  194  S.  W. 
1175,  and  cases  there  cited. 

[1  i  ]  Another  objection  is  urged  in  the  brief 
against  the  admissibility  of  this  evidence, 
but  it  was  not  made  in  the  court  below,  and 
cannot  be  considered  for  the  first  time  upon 
appeal.  Upon  appeal  the  only  objections  to 
evidence  which  can  be  entertained  are  those 
which  were  made  in  the  court  below.  See 
cases  cited  7  Mldiie,  p.  33  et  seq. 

6.  The  finding  of  the  Jury  upon  the  sixth 
issue  establishes  that  Mrs.  Smith  has  re- 
ceived her  share  of  the  notes,  accounts,  and 
bills  receivable.  The  evidence  abundantly 
supports  this  finding.  None  of  the  errors  as- 
signed affect  this  part  of  the  matter  in  con- 
troversy, and  the  issue  in  respect  thereto 
is  severable  from  the  issues  upon  the  suit 
for  the  lumber  company  stock. 

The  Judgment  of  the  court  below  will  there- 
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fore  be  affirmed  In  so  iSar  as  it  relates  to  her 
snit  for  the  sum  of  $19,598.94,  the  same  be- 
ing her  share  of  the  notes,  accounts,  and 
bills  receivable,  and  Is  reversed  and  remand- 
ed for  retrial  only  upon  the  Issue  of  her 
right  to  recover  the  stock  sued  for  In  the 
Cicero  Smith  Lumber  Company  and  accumu- 
lated dividends  or  Its  value. 

[12]  In  view  of  the  necessity  for  further 
proceedings  In  this  cause,  we  desire  to  direct 
attention  to  the  general  rule  that  In  suits 
by  or, against  a  trustee  for  the  recovery  of 
the  trust  property  the  cestuls  que  trust  are 
necessary  parties.  Ebell  v.  Burslnger,  70 
Tex.  120,  8  S.  W.  77 ;  Schuster  v.  Crawford, 
199  S.  W.  327,  recently  decided  by  this  court 
and  not  yet  reported.  In  addition  to  being 
sued  Individually  and  as  executor,  J.  W. 
Smith  Is  also  sued  as  trustee.  There  are 
some  exceptions  to  the  general  rule  indicated 
above,  and  unless  the  nature  of  his  trust  is 
such  as  to  bring  the  case  within  some  excep- 
tion, then  the  beneficiaries  of  the  trust  must 
be  made  parties.  We  express  no  <q;>inion  up- 
on that  question,  but  merely  call  attention  to 
the  general  rule,  so  that  such  action  may 
be  taken  with  respect  to  parties  as  the  liti- 
gants or  the  trial  court  may  deem  proper. 
If  the  beneficiaries  are  necessary  parties,  the 
trial  court  can  and  should  require  their 
joinder  before  proceeding  further  and  render- 
ing a  Judgment  which  might  adversely  affect 
their  interests. 

Affirmed  in  {tart;  reversed  and  remanded 
In  part. 

WAI/THALIi,  J.,  did  not  sit,  being  absent 
on  committee  of  Judges  assisting  the  Su- 
preme Court 

On  Rehearing. 

Both  parties  have  filed  motions  for  rehear- 
ing. In  so  far  as  appellee's  motion  is  con- 
cerned, we  see  no  occasion  to  modify  or  re- 
cede from  the  views  heretofore  expressed. 
It  Is  therefore  overruled. 

[13]  In  the  original  opinion.  It  was  held 
that  none,  of  the  errors  assigned  affected  the 
finding  of  the  Jury  upon  the  sixth  issue  that 
Mrs.  Smith  had  received  her  share  of  the 
notes,  accounts,  and  bills  receivable.  This 
was  error.  The  burden  rested  upon  J.  W. 
Smith  to  prove  payment  to  Mrs.  Smith  of 
her  share  of  the  notes,  etc.,  and  the  error  in 
the  court's  charge  upon  the  burden  of  proof 
affects  this  phase  of  the  case.  This  error  as 
to  this  issue  would  be  immaterial  if  the  evi- 
dence showed  conclusively  that  she  had  been 
paid  her  share.  Considering  the  record  as 
a  whole,  it  cannot  be  said  that  it  so  shows. 
Cor  which  reason  we  erred  In  affirming  as 
to  this  issue  in  the  case. 

Appellant's  motion  Is  therefore  granted. 
The  order  affirming  in  part  and  remanding 
in  part  is  set  aside,  and  the  cause  is  here  now 
reversed  and  remanded  generally  for  retrial 


DTIOAN  et  aL  t.  SMITH  et  aL     (No.  278.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 
Feb.  8,  191&) 

1.  Appeal  and  Ebrob  €=>2— Pbeparation  of 
Statement  of  Facts— Repeal  of  Statutes 
BY  Acts  as  to  Official  Court  Stenoora- 

FHEBB. 

Rev.  St  1911,  arts.  2068,  2009,  coverins 
the  manner  of  the  preparation  of  a  statement  of 
facts  in  a  cause  appealed  from,  were  in  no  man- 
ner repealed  or  modified  by  the  act  providing 
for  the  appointment  of  official  court  stenogra- 
phers and  prescribing  their  duties,  or  by  subse- 
quent acts  relative  to  their  duties  and  the  prep- 
aration of  statement  of  facts  by  them  when  re- 
quested by  the  parties. 

2.  Costs  «=»254(1)  —  Charge  for  Statement 
OF  Facts  Prep  abed  by  Tbial  Judoe— Stat- 
ute. 

Where  a  statement  of  facts  la  prepared  by 
the  trial  court  pursuant  to  Rev.  St  1911,  art. 
2069,  the  parties  paving  failed  to  agree  upon  a 
statement  there  can  be  no  diarge  against  either 
party  for  such  statement  taxed  as  costs  in  the 
case,  though  the  court  required  the  court  stenog- 
rapher to  aid  him  in  preparing  the  statement  of 
facts  by  transcribing  his  notes. 

Appeal  from  District  Court,  Montgomery 
County ;   Ia  B.  Hightower,  Sr.,  Judge. 

On  motion  to  retax  costs,  etc.  Motion  sus- 
tained, and  Judgment,  as  formerly  entered, 
modified. 

For  former  opinion,  see  199  S.  W.  654. 

McCall,  Crawford  &  McCall,  of  Conroe,  for 
appellants.  W.  N.  Foster,  of  Conroe,  for  ap- 
pellees. 

HIGHTOWER,  C.  J.  The  Judgment  of  the 
trial  court  in  this  cause  was  heretofore  af- 
firmed by  this  court,  and  all  costs  incurred 
were  adjudged  to  be  paid  by  appellants. 
Among  other  items  of  cost  mentioned  in  the 
bill  of  costs  attached  to  the  transcript  is 
an  item  of  $86.20  for  the  preparation  of  the 
statement  of  facts  In  the  cause,  and  thla 
item,  together  with  all  other  Items  of  coat, 
was  adjudged  to  be  paid  by  the  appellants. 
After  the  Judgment  of -this  court  affirming  the 
Jlidgment  of  the  trial  court  was  rendered  and 
eptered,  appellants  filed  their  motion  for  a 
rehearing,  which  motion  was  by  this  court 
overruled,  and  thereupon  appellants  filed  a 
motion  praying  this  court  to  retax  the  coeta 
adjudged  against  appellants,  and  to  relieve 
them  of  the  payment  of  the  item  of  $86.20 
shown  by  the  bill  of  costs  to  be  charged  for 
the  preparation  of  the  statement  of  facts. 
It  is  claimed  by  appellants  In  this  motion  that 
this  item  ot  cost  cannot  be  properly  and  le- 
gally charged  against  appellants,  and,  after 
carefully  considering  the  matter  in  this  con- 
nection, we  are  of  opinion  that  appellants* 
contention  must  be  sustained. 

This  cause  was  tried  in  the  lower  court. 
and  final  Judgment  was  there  entered  on  Fet>- 
ruary  2,  1917,  and  the  court  adjonmed  on 
February  3,  1917.  Appellants  in  due  time 
and  before  adjournment  of  the  trial  court 
gave  notice  of  appeal  to  this  court,  and  60 
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days  were  allowed  apjiellanta  by  the  trial 
court  1b  which  to  file  a  statement  of  facts 
and  bills  of  ezception. 

On  March  22, 1817,  appellants  prepared  and 
presented  to  ttie  attorneys  for  appellees  in 
person  a  statement  of  facts  which  attorneys 
for  appellants  had  pr^ared  from  their  rec- 
ollection of  the  evidence  adduced  upon  the 
trial,  aided  by  such  notes  as  they  had  taken 
during  the  trial,  with  the  request  that  the 
attorneys  for  appellees  promptly  examine 
snch  statement  of  facts,  and  that  they  note 
thereon  their  objections  thereto,  If  any  they 
might  have.  On  March  28,  1917,  the  attor- 
neys for  appellees  informed  attorneys  for  ap- 
pellants that  they  could  not  agree  to  the 
statement  of  facts  thus  presented  to  attorneys 
for  appellees,  without  a  stenographic  report 
of  the  case  as  prepared  by  the  official  court 
reijorter;  that  attorneys  for  appellees  were 
unable  to  point  ont  any  particular  errors  in 
such  statement  of  facts  so  prepared  and  pre- 
sented to  them  by  attorneys  for  appellants, 
and  did  not  point  out  any  specific  objections 
thereto,  but  attorneys  for  appellees  failed  and 
refused  to  agree  to  the  statement  so  prepar- 
ed and  presented  to  them  by  attorneys  for  ap- 
pellants. Thereafter  on  March  31,  1917,  at- 
torneys for  appellants  made  a  written  report 
to  the  trial  Judge  in  which  they  stated,  sub- 
stantially, that  they  bad  prepared  a  state- 
ment of  facts  in  the  cause,  and  bad  presented 
the  same  to  the  attorneys  for  appellees  for 
their  examination  and  objections  thereto.  If 
any,  and  for  their  agreemoit,  If  there  were 
no  objections  thereto,  but  that,  without  point- 
ing out  any  objections  to  such  statement  of 
facts,  attorneys  for  appellees  refused  to  agree 
to  same,  becanse  they  were  unable  to  deter- 
mine whether  snch  statement  so  pregpareQ  was 
a  correct  statement  of  all  the  facts,  in  the 
atMsence  of  a  stenographic  report  of  the  evi- 
dence. The  statement  of  facts  prepared  by 
attorneys  for  appellants  and  presented  to  at- 
torneys for  appellees  above  mentioned  bore 
the  certificate  of  the  attorneys  for  appel- 
lants, over  their  signature,  that  to  the  best 
of  their  knowledge  such  statement  of  facts 
was  a  full  and  fair  statement  of  facts  proven 
on  the  trial  of  said  cause.  In  their  written 
report  to  the  trial  Judge,  that  they  had  been 
unable  to  agree  upon  a  statement  of  facts  with 
appellees'  attorneys,  attorneys  for  appellants 
stated  to  the  trial  judge  that  appellants  were 
unwilling  to  incur  the  expense  of  having  the 
official  court  stenographer  to  transcribe  his 
notes  taken  on  the  trial,  and  to  prepare  a 
statement  of  facts  therefrom,  and  reqoested 
the  trial  Judge,  in  view  of  the  inability  of 
counsel  for  the  parties  to  agree  upon  a  state- 
ment of  facts,  to  prepare  a  statement  of  facts 
and  order  the  same  to  be  filed  as  a  part  of 
the  record  in  the  cause.  Thereupon  the  at- 
torneys for  appellees  suggested  to  the  trial 
Judge  that  he  have  the  official  stenographer 
transcribe  his  notes,  as  taken  upon  the  trial, 
and  tbAt  the  trial  Judge,  from  such  notes, 


prepare  and  file  a  statement  of  facts  in  the 
cause.  This  su^eetion  on  the  part  of  attor- 
neys for  appellees  seems  to  have  been  adopted 
by  the  trial  judge  as  a  proper  course  to  pur- 
sue under  the  circumstances,  which  is  shown 
by  the  trial  Judge's  certificate  of  approval  to 
the  statement  of  facts,  as  follows: 

"Counsel  for  relators  (appellants)  and  respond- 
ents (appellees)  having  failed  to  agree  on  a  state- 
ment of  facts  in  this  case,  and  relators  having 
80  notified  the  court,  and  called  upon  the  court 
to  prepare  a  statement  of  the  evidence  admit- 
ted in  the  trial,  I  caused  the  court  reporter,  at 
the  request  of  respondents,  to  prepare  a  question 
and  answer  transcript  or  the  testimony  taken 
in  the  trial,  and  from  such  question  and  answer 
transcript  the  foregoing  narrative  statement  of 
facts,  emhracin^  75  pages,  has  been  prepared, 
and  after  ezammation  thereof,  I  give  the  same 
as  a  correct  statement  of  the  evidence  introduced 
on  the  trial  of  said  cause,  and  hereby  certify 
that  the  same  constitutes  the  substance  of  the 
material  testimony  introduced  in  the  case,  and 
order  that  it  be  filed  as  the  statement  of  facts 
in  this  cause. 

"Witness  my  hand  this  23d  day  of  April,  1917. 
I/.  B.  Hlghtower,  Judge  Ninth  Judicial  Dis- 
trict" 

Appellants,  in  their  motion  to  retaz  the 
costs,  make  the  following  contmtions: 

(1)  That  In  no  Instance  where  a  statement 
of  facts  Is  prepared  by  the  trial  conrt  can 
there  be  any  charge  against  either  party 
therefor  taxed  as  costs  in  the  case. 

(2)  That,  even  if  it  could  be  the  law  that 
appellants  were  chargeable  with  the  prepa- 
ration of  the  statement  of  facts  in  this  case, 
the  charge  therefore  is  expressly  limited  by 
the  statute  to  15  cents  per  hundred  words, 
and  that  on  the  statement  of  facts  of  only 
75  pages,  the  charge  of  $86.20  is  greatly  ex- 
cessive, unjust,  and  unreasonable,  and  that 
145  would  be  the  maximum  amount  for  which 
appellants  would  be  liable  In  any  event. 

(3)  That  under  the  law  appellants  had 
the  right  to  make  np  their  statement  of 
facts  and  present  same  to  the  attorneys 
for  appellees  for  an  agreement,  and  that, 
no  agreement  having  been  reached,  then 
it  was  the  legal  right  of  appellants  to 
report  such  failure  to  agree  to  the  trial 
Judge,  together  with  the  presentation  to 
him  of  the  statement  of  facts  certified 
to  be  correct,  and  that  then  It  was  the  duty 
of  attorneys  for  appellees  to  present  to  the 
trial  Judge  a  statement  of  facts  prepared  by 
them,  and,  if  the  trial  Judge  had  not  approv- 
ed either  of  snch  statements,  it  then  became 
the  duty  of  the  trial  judge,  from  his  own 
personal  knowledge,  with  the  aid  of  such 
statements,  to  make  ont  and  sign  and  file 
with  the  clerk  a  correct  statement  of  facts 
proven  on  the  trial,  which  such  statement 
should  constitute  a  part  of  the  recmrd. 

After  a  carefnl  consideration  of  appel- 
lants' contentions,  we  are  of  the  opinion  that 
their  first  contention  above  mentioned  Is 
correct,  and  must  be  sustained. 

Article  2068  of  Revised  Statutes  of  1911. 
in  so  tar  as  applicable  here,  is  as  follows: 

"After  the  trial  of  any  cause,  either  party  may 
make  out  a  written  statement  of  the  facts  given 


Digitized  by  ^OOQlC 


550 


200  SOUTHWESTERN  REPORTEB 


CTex. 


in  evidence  on  the  trial,  and  submit  the  same  to 
the  opposite  party,  or  bis  attorney,  for  inspec- 
tion. If  tiie  parties,  or  their  attorneys,  agree 
upon  such  statement  of  facts,  they  shall  sign  the 
same;  and  it  shall  then  be  submitted  to  the 
judge,  who  shall,  if  he  find  it  correct,  approve 
and  sign  it;  and  the  same  shall  be  filed  with 
the  clerk." 

Article  2069,  Revised  Statutes  of  1911,  pro- 
vides: 

"If  the  parties  do  not  agree  upon  such  state- 
ment of  facts,  or  if  the  judge  do  not  approve 
or  sign  it,  the  parties  may  submit  their  respec- 
tive statements  to' the  judge,  who  shall,  from  his 
own  Itnowledge,  with  the  aid  of  such  statements, 
make  out  and  sign  and  lile  with  the  clerk  a  cor- 
rect statement  of  the  facts  proven  on  the  trial ; 
and  such  statement  shall  constitute  a  part  of  the 
record." 

[1]  We  think  it  is  now  practically  the  set- 
tled rule  in  this  state  tliat  articles  2068  and 
2069  above  quoted,  covering  the  manner  of 
the  preparation  of  a  statement  of  facts  in  a 
cause  appealed  from,  were  In  no  manner  re- 
pealed or  modified  by  the  act  of  the  legisla- 
ture providing  for  the  appointment  of  official 
court  stenographers,  and  prescribing  their  du- 
ties, either  by  the  act  of  1905,  or  subsequent 
acts  relative  to  the  duties  of  official  court  ste- 
nographers, and  the  preparation  of  state- 
ments of  fact  by  them,  when  requested  by  par- 
ties to  a  cause.  We  shall  not  enter  into  a 
lengthy  discussion  of  tills  point,  for  the  rea- 
s<»  that  we  are  of  opinion  that  our  conclu- 
sion Is  fully  sustained  by  the  following  au- 
thorities: Camden  £lre  Ins.  Ass'n  v.  M.,  K. 
&  T.  By.  Co.  of  Texas,  176  S.  W.  816;  Ft 
Worth  Pub.  Co.  v.  Armstrong,  176  S.  W. 
1113 ;  Buffalo  Bayou  Co.  v.  Lorents,  177  'S. 
W.  1183. 

In  the  case  of  Buffalo  Bayou  Co.,  Incor- 
porated, T.  Lorents,  170  S.  W.  1052,  the 
Court  of  Civil  Appeals  for  the  First  Dis- 
trict seems  to  have  reached  a  conclusion  to 
the  contrary;  but  it  will  be  observed  that 
three  other  CJourts  of  Civil  Appeals  have  de- 
clined to  follow  the  holding  of  the  Galveston 
court  in  this  case,  as  dhowa  by  the  conclu- 
sions reached  in  the  three  cases  above  cited, 
the  opinions  of  which  were  by  three  different 
Courts  of  Civil  AppeaU,  and  we  agree  with 
those  courts  that  the  stenographer's  act  did 
not  repeal  or  modify  articles  2068  and  2069, 
giving  the  right  to  parties  to  prepare  state- 
ments of  fact  independently  of  the  provisions 
pertaining  thereto  contained  in  the  stenog- 
rapher's act. 

'  [2]  If  we  are  right  in  this  conclusion,  then 
appellants  had  the  legal  right  to  prepare  a 
statement  of  facts  in  this  cause  below  and  to 
present  the  same  to  appellees  for  their  in- 
spection and  objections  and  agreement,  and, 
the  parties  having  failed  to  agree  upon  such 
statement  of  facts  so  presented  to  attorneys 
for  appellees,  appellants'  attorneys  pursued 
their  legal  rights  in  malcing  this  fact  known 
to  the  trial  judge,  and  it  then  became  the 
duty  of  the  trial  judge  to  prepare  or  cause 


to  be  prepared  a  statement  of  facts  in  said 
cause,  and  to  file  the  same  as  a  part  of  the 
record  therein.     This,  we  think,  is  8ubi<tan- 
tially  what  the  trial  Judge  did.    It  is  true  the 
attorneys  for  appellees  did  not  present  to  the 
trial  judge  a  statement  of  facts  prepared  b.T 
them,  and  thus  aid  the  trial  Judge  in  prepar- 
ing a  statement  of  facts  by  comparing  both 
such  statements  so  presented  to  him;  bat 
attorneys  for  appellees  merely  suggested  or 
requested  that  the  trial  judge  cause  the  sten- 
ographer to  transcribe  his  notes  taken  on  the 
trial  in  question  and  answer  form,  and  from 
such  notes  the  trial  judge  was  requested  by 
attorneys  for  appellees  to  prepare  and  file 
a  statement  of  facts  in  the  cause.    The  trial 
judge  was  not  compelled  to  comply  with  such 
request  on  the  part  of  attorneys  for  appellees, 
but  might  have  approved  the  statement  of 
facts  presented  to  liim  by  the  attorneys  for 
appellants,  if  he  believed  the  same  to  be  a 
correct  and  full  statement  of  the  focts  ad- 
duced upon  the  trial;  but  he  was  also  au- 
thorized to  have  the  stenographer  transcribe 
such  portions  of  his  notes  or  perhaps  all  of. 
them,  if  the  trial  judge  thought  necessary 
for  the  purpose  of  aiding  him  to  prepare  a 
statement  of  facts  in  the  cause,  and  this, 
according  to  the  certificate  of  the  trial  judge, 
is  what  he  did.    It  is  dear  that  neither  party 
to  this  caiise  made  a  formal  request  of  the 
stenographer  to  transcribe  his  notes,  as  either 
had  the  legal  right  to  do  by  paying  him  there- 
for, and  therefore  the  statement  of  facts  in 
tliis  record  was  not  prepared  under  the  provi- 
sions of  the  stenographer's  act,  but,  as  we 
have  stated,  the  statement  of  facts  must  be 
considered   to  have  been   prepared    by  the 
trial  judge  himself,  in  view  of  the  disagree- 
ment of  the  parties,  and  we  know  of  no  law. 
and  have  been  cited  to  none,  providing  that 
a  statement  of  facts  so  prepared  by  the  trial 
judge  shall  be  chargeable  as  a  part  of  the 
costs  in  the  case.    That  tlie  trial  judge  had 
the  right  to  have  the  stenographer  aid  him 
in  the  preparation  of  the  statement  of  factr^ 
in  this  case  by  transcribing  his  notes,  and  in 
the  absence  of  any  request  from  either  party 
to  the  stenographer  to  do  so,  is  settled,  we 
think,  by  the  decision  of  the  Supreme  Court 
of  this  state  in  the  case  of  Middle^urst  v. 
ColUns-Gunther  Co.,  100  Tex.  349,   99  S.  W. 
1027. 

Therefore,  after  careful  consideration  of 
appellants'  motion  to  retax  the  coats  in  this 
case,  and  to  relieve  them  of  the  payment  of 
the  item  of  $88.20  shown  to  be  for  the  state- 
ment of  facts  in  this  cause,  we  think  the 
same  should  be  sustained,  and  it  Is  accord- 
ingly ordered  that  the  judgment  of  this  court 
as  heretofore  enteired,  taxing  all  the  costs 
against  the  appellants,  l>e  modified  to  the 
extent  of  relieving  them  of  the  payment  of 
said  item  of  $86.20,  as  for  the  statement  of 
facts  in  this  cause. 
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BiERCHANTS'  TRANSFER  CO.  et  aL  v. 
HILDEBRAND.     (No.  5940.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jan.  23,  1018.) 

1.  Appeal  and  Ebbob  «=>S61(2)  —  Appeal 
FBou  Intkblocutobt  Obdeb  Appointing 
Recmvebs  —  Time  fob  Fix-iNa  Bond   and 

Under  R«7.  St  1011,  art  2079,  reflating 
appeal  from  an  interlocutory  order  appointing  a 
receiver,  the  appeal  bond  and  not  the  transcript 
of  the  record  must  be  filed  within  20  days  after 
the  appeal  is  perfected. 

2.  COBPOBATIONB  «=>553(1)— APPOINTMENT  OF 
RECEIVEB  —  PlJEDOB  OF  COBPOBATE  STOCK  — 

Injunction. 
Where  the  pledgor  of  corporate  stock  could 
obtain  adequate  relief  by  an  injunction  restraiji- 
ing  the  pledge«  from  disposing^  of  the  stock  and 
the  corporation  from  transferring  it  on  its  books 
pending  litigation,  he  cannot  have  a  receiver  ap- 
pointed. 

3.  CoEPOBATioNS  $=3553(1)  —  Remedy  of 
Stockholder  —  Mismanaoement  —  Fbaud- 
vjjstfi  Appointment  of  Receiveb. 

Where  corporate  stock  pledged  by  the  stock- 
holder was  wrongfully  voted  by  the  pledgee  at 
a  stockholder's  meeting,  whereby  an  amendment 
to  the  charter  was  procured  antnorizing  the  cor- 
poration to  embark  on  a  hasardous  business  not 
authorized  by  its  original  charter,  the  pledgor's 
remedy  by  suit  for  Injunction  against  or  to  set 
aside  any  action  by  the  corporation  under  the 
amendment  was  adequate,  and  a  receivership 
should  be  denied. 

4.  Cohpobations  ®=>553(1)  —  Stockholdebs' 
RionTS— Appointment  of  Receiver. 

Injunction  was  an  adequate  remedy  for  a 
corporate  stockholder  complaining  that  certain 
contracts  were  about  to  be  made  by  the  company 
to  launch  it  into  a  hazardous  business  author- 
ized by  an  amendment  to  its  charter  Improperly 
procured  by  a  pledgee's  voting  the  stockholders' 
stock,  and  there  was  no  ground  for  a  receiver. 

Appeal  from  District  Court,  Bexar  County ; 
J.  T.  Sluder,  Judge. 

Petition  for  receirership  by  H.  B.  HUde- 
brand  against  the  Merchants'  Transfer  Com- 
pany and  others.  From  an  Interlocutory  or- 
der appointing  receiver,  the  company  and 
others  api)eal.  Order  reversed,  set  aside,  and 
recelversbip  vacated. 

Gobbs  &  Cobbs  and  Marshall  Eskridge,  all 
of  San  Antonio,  Terry,  Cavln  &  Mills,  of  Gal- 
veston, and  F.  O.  Davis,  of  San  Antonio,  for 
appellants 

MOTTRSUND,  J.  This  Is  an  appeal  by  the 
Merchants'  Transfer  Company,  a  corporation, 
from  an  Interlocutory  order  appointing  a  re- 
ceiver to  take  charge  of  Its  properties,  such 
order  having  been  granted  without  notice  up- 
on the  petition  of  H.  B.  Hildebrand  against 
said  company,  John  M.  Roberts,  and  J.  A. 
Robertson,  alleging  that  plaintiff  has  been  en- 
gaged In  the  transfer  business  In  San  Anto- 
nio for  ten  years,  as  the  owner  of  a  majority 
of  the  capital  stock  of  two  corporations,  the 
Carter  MuUaly  Transfer  Company,  organized 
for  and  limited  by  Its  charter  to  the  trans- 
portation of  passengers  and  baggage,  and  the 
Merchants*  Transfer  Company,  organized  for 


and  limited  by  its  charter  to  the  purpose  of 
handling  freight;  that  defendants  Roberts 
and  Robertson  conspired  to  oust  plaintiff 
from  the  ownership,  management  and  control 
of  said  companies,  and,  pursuant  to  such  de- 
sign, brought  about  the  borrowing  of  $10,- 
000  from  Robertson  by  the  Carter  MuUaly 
Company,  and  afterwards  the  further  sum  of 
$15,000,  and  Roberts  mismanaged  the  affairs 
of  said  company  and  It  ceased  to  make  any 
money ;  that  plaintiff  had  become  heavily  In- 
debted for  real  estate  and  needed  $10,000  to 
pay  a  debt  to  the  West  Texas  Bank  &  Trust 
Company,  whereupon  Robertson  loaned  him 
said  sum,  and  In  order  to  secure  the  repay- 
ment of  the  sum  required  plaintiff  to  pledge 
him  270  shares  of  the  capital  stock  of  the 
Merchants'  Transfer  Company  owned  by 
plaintiff,  which  was  a  majority  of  the  capital 
stock  of  said  company,  and  also  to  pledge 
certain  notes ;  that  while  plaintiff  was  strug- 
gling to  get  his  affairs  In  shape  to  liquidate 
his  Indebtedness  and  rehabilitate  the  disor- 
ganized affairs  of  the  Carter  MuUaly  Trans- 
fer Company,  resulting  from  Roberts'  man- 
agement, the  defendants  maliciously,  for  the 
purpose  of  carrying  out  their  plan  of  getting 
control  of  the  companies,  went  into  the  dis- 
trict court  at  Galveston,  and  on  April  20, 
1916,  prevailed  on  the  court  to  appoint  a  re- 
ceiver for  said  Carter  MuUaly  Transfer  Com- 
pany ;  that  said  defendants  and  their  receiv- 
er then  took  charge  of  said  company  and  op- 
erated same  up  to  March  29, 1917,  when  they 
were  compelled  to  deUver  possession  of  all 
property  to  A.  G.  Burnett,  who  had  been  ap- 
pointed trustee  In  bankruptcy  for  said  Com- 
pany ;  that  the  principal  value  of  the  Carter 
MuUaly  Transfer  Company  consisted  In  cer- 
tain traflSc  arrangements  and  contracts  with 
the  railroads  entering  San  Antonio  for  the 
transfer  of  passengers  and  baggage,  and  said  - 
defendants  began  to  negotiate  with  such  rail- 
roads for  said  contracts  for  themselves,  mak- 
ing false  representations  concerning  the  Car- 
ter MuUaly  Transfer  Company  and  claiming 
to  be  seeking  the  same  for  the  Merchants' 
Transfer  Company,  weU  knowing  that  said 
company  was  chartered  only  for  handling 
freight;  that  plaintiff  then  ascertained  that 
Robertson  was  claiming  said  270  shares  of 
stock  In  the  Merchants'  Transfer  Ck>mpany 
as  his  own,  aitd  had  procured  the  transfer 
thereof  to  himself  on  the  books  of  the  com- 
pany ;  that  notwithstanding  Robertson  knew 
plaintiff  never  intended  that  said  company 
should  ever  be  chartered  for  the  purpose  of 
transporting  passengers,  baggage,  and  mall, 
on  January  25,  1917,  he  unlawfully  voted 
said  stock  at  a  pretended  meeting  of  stock- 
holders of  said  ccHnpany,  of  which  plaintiff 
was  not  notified  and  at  which  he  was  not 
present,  and  undertook  by  a  resolution  un- 
lawfully passed  at  such  meeting  to  amend  the 
charter  of  such  corporation  so  that  it  would 
have  the  legal  right  to  transport  passengers, 
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baggage,  or  mall,  and  be  legally  authorized 
to  contract  with  reference  thereto ;  that  after 
the  passage  of  such  resolution  it  was  fdlsely 
certified  to  the  Secretary  of  State,  as  the  act 
of  said  corporation,  and  thereupon  said  offi- 
cial, on  January  29,  1917,  issued  an  amend- 
ment to  the  charter  of  said  Merchants' 
Transfer  Company  undertaking  to  authorize 
it  to  engage  in  the  business  of  transporting 
passengers,  baggage,  and  mail;  that,  pursu- 
ant to  said  falsely  obtained  authority,  de- 
fendants, purporting  to  act  for  and  represent 
the  defendant  Merchants'  Transfer  Company, 
have  negotiated  contracts,  so  plaintiff  is  in- 
formed and  believes,  with  the  railroads  en- 
tering San  Antonio,  by  the  terms  of  which 
the  Merchants'  Transfer  Company  will  en- 
gage In  the  business  of  transferring  passen- 
gers, baggage,  and  mail ;  that  the  equipment 
of  said  company  is  not  suitable  for  such  busi- 
ness, and  in  order  to  engage  therein  a  large 
sum,  probably  $25,000,  will  be  required  to  be 
expended  for  suitable  equipment,  and  plain- 
tiff Is  Informed  and  believes  that  Robertson 
has  already  advanced  a  large  part  of  the 
money  required  for  that  purpose;  and  that, 
as  said  company  is  inexperienced  in  such 
business  and  wholly  unfit  to  conduct  it  and 
Is  about  to  Incur  sudi  large  obligations,  It  is 
in  imminent  danger  of  insolvency,  and  unless 
a  receiver  is  appointed  said  company  will  be 
destroyed  and  plaintiff  will  lose  his  stock 
therein.  Plaintiff  averred  his  willingness  to 
pay  Robertson  the  debt  secured  by  said  270 
shares  of  stock  and  allied  a  tender  and  of- 
fer to  do  so.  He  also  alleged  the  value  of 
the  stock,  and  that  the  company  was  being 
grossly  mismanaged  by  Roberts  and  Robert- 
son. It  was  further  alleged  that  if  the  com- 
pany is  managed  as  plaintiff  fears  it  will  be, 
and  as  Roberts  is  threatening  to  do,  it  will 
become  wholly  bankrupt.  There  are  other  al- 
legations, but  we  have  stated*  the  case  suffi- 
ciently as  made  by  the  petition. 

[1]  Appellee  contends  this  court  is  without 
Jurisdiction  because  the  record  was  not  filed 
within  20  days  after  the  appeal  was  per- 
fected. Article  2079  has  been  construed  to 
mean  that  the  appeal  bond  shall  be  filed 
within  20  days  and  not  the  transcript.  Simp- 
son V.  Alexander,  183  S.  W.  852.  In  view  of 
the  Impression  which  appears  to  prevail 
with  the  members  of  the  bar  that  the  tran- 
script in  such  cases  should  be  filed  within 
20  days,  we  have  given  the  contention  of 
appellee  careful  consideration,  but  find  no 
support  for  such  contention. 

The  provision  allowing  an  appeal  from  an 
interlocutory  order  appointing  a  receiver  was 
first  made  by  the  act  approved  April  13,  1892, 
known  as  dtapter  17,  lat  Called  Seas.  22d 
Leg.  Qammel's  Laws,  vol.  10,  p.  406.  In  that 
act  a  number  of  articles  of  the  statutes  are 


amended,  among  them  article  1387  (B.  S. 
1879),  which  provided  that  an  appeal  may 
be  taken  by  giving  notice  of  appeal  and  filing 
the  appeal  bond.  If  those  steps  were  suffi- 
cient theretofore  and  under  that  act  to  con- 
stitute the  taking  of  an  appeal,  It  would 
seem  that  when  the  Legislature  allowed  ap- 
peals from  orders  appointing  receivers,  pro- 
vided said  appeal  be  taken  within  20  days 
from  the  entry  of  the  order.  It  did  not 
mean  provided  the  transcript  is  filed  within 
20  days  from  the  entry  of  the  order.  There 
is  a  provision  giving  such  appeals  precedence 
in  the  appellate  court,  but  we  cannot,  upon 
the  strength  of  such  provision,  deduce  an  in- 
tention to  use  the  language,  "provided  said 
appeal  be  taken,"  In  a  different  sense  than 
was  given  it  in  article  1387.  The  motion  to 
dismiss  the  appeal  is  overruled. 

[2-4]  The  case,  aa  it  affects  the  Merchants' 
Trani^er  Company,  may  be  stated  as  fol- 
lows: (1)  That  the  pledgee  of  stock  had  it 
transferred  on  the  books  of  the  corporation, 
and  the  pledgor  seeks  to  redeem  the  stock 
and  recover  possession  thereof.  If  neces- 
sary, he  could  obtain  an  Injunction  restrain- 
ing the  pledgee  from  disposing  of  the  stock 
and  the  corporation  from  transferring  It  on 
Its  books  w^hlle  the  litigation  is  pending. 
Cook  on  Corporations  (7th  Ed.)  i  475.  (2)  It 
is  alleged  that  the  stock  was  wrongfully  vot- 
ed at  a  stockholders'  meeting,  and  that  there- 
by an  amendment  to  the  charter  was  pro- 
cured, and  that  the  corporation  is  about  to 
embark  upon  a  business  not  authorized  by  its 
original  charter,  but  authorized  by  such 
amendment.  In  such  cases  it  appears  that 
the  remedy  is  a  suit  in  equity  to  obtain  an 
injunction  against  or  to  set  aride  any  action 
by  the  corporation  under  the  amendment. 
Cook  on  Stock  and  Stockholders  (3d  Ed.)  f 
602;  Cook  on  Corporations  (5th  Ed.)  {  501. 
(3)  It  is  alleged  that  certain  contracts  are 
about  to  be  entered  into  on  behalf  of  the  cor- 
poration for  the  purpose  of  lanndiing  It  in- 
to the  business  authorized  by  the  amend- 
ment, and  that  for  it  to  make  such  contracts 
and  engage  in  such  business  would  bring  on 
bankruptcy.  Here  again  it  appears  injunc- 
tion would  be  an  adequate  remedy. 

There  is  no  ground  stated  in  the  petition 
sufficient  to  justify  the  appointment  of  a 
receiver  to  take  charge  of  the  Merchants' 
Transfer  Company.  The  following  cases  are 
cited  in  support  of  our  holding:  People's  In- 
vestment Co.  V.  Crawford,  45  S.  W.  738; 
Toomey  v.  First  Mortgage  Trust  Co.,  177  S- 
W.  540;  Continental  Trust  Co.  v.  Brown,  179 
S.  W.  939. 

The  order  of  the  court  appointing  the  re- 
ceiver is  reversed,  set  aside,  and  the  re- 
ceivership vacated. 
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LUTCHBR  et  aL  v.  FDIiLER  et  al    (No.  290.) 

(Court  of  Civil  Appeals  of  Texas.     Beattmont. 

Jan.  22,  1918.    Rehearing  Denied 

Feb.  e,  19ia) 

1.  Appeal  and  Ersob  «=>6r>5(3)— Stateiixnt 
or  Facts— MoTiOM  to  Stbikjd. 

Where  the  agreed  statement  of  facts  is  not 
certified  by  the  trial  court  as  required  by  Rev. 
St.  1911,  art  1949,  and  it  does  not  appear  in  the 
record  that  the  facts  stated  are  all  the  facts  and 
the  only  facts  upon  which  the  judgment  was 
rendered,  a  motion  to  strike  the  purported  state- 
ment of  facts  will  be  granted. 

2.  Appeal  and  Error  €=>643 (2)— Recobd  — 
Agseeo  ^tatkmemt. 

Wfiere  an  agreed  statement  of  facts  submit- 
ted to  the  trial  court  was  stricken  on  appeal 
because  not  certified,  no  order  by  the  trial  court 
after  expiration  of  the  term  at  which  the  state- 
ment was  submitted  approving  the  same  would 
be  of  efficacy,  and  a  motion  to  reinstate  "state- 
ment of  facts"  will  be  denied  by  the  appellate 
court,  in  view  of  Rev.  St.  1911,  art.  1949,  pro- 
viding that  the  parties  may  submit  a  matter  in 
controversy  upon  an  agre^  statement  of  facts, 
which  statement  so  agreed  to  and  signed  and 
certified  by  the  court  to  be  correct  and  the  judg- 
ment rendered  thereon  shall  constitute  tbe  rec- 
ord of  the  cause. 

3.  Appeal  and  EhtsoB  fl=»907 (3)— Defbctive 
Recobd— Affirming     Judgment— Prebdmp- 

TION. 

Where  errors  assigned  cannot  be  reviewed  in 
absence  of  statement  of  facts  and  there  is  no 
error  apparent  on  the  face  of  the  record,  a  judg- 
ment which  could  be  properly  rendered  upon 
the  pleadings  will  be  affirmed,  in  tbe  absence 
of  a  statement  of  facts. 

Brooke,  J.,  dissenting. 

Appeal  from  District  Court,  Newton  Coun- 
ty;  W.  R.  Blacksjiear,  Judge. 

8alt  by  Jotan  8.  Ftiller  and  others  against 
Mrs.  Frances  A.  Lutctaer  and  others.  Judg- 
ment for  plalntUTs,  and  defendants  appeal. 
Affirmed. 

Jlolland  &  Holland,  of  Orange,  for  appel- 
lants. Wlghtman  &  Hancock,  of  Newton,  for 
appellees. 

HIGHTOWSR,  Jr.,  C  J.  This  was  a  suit 
lii  trespass  to  try  title  brought  by  appellees 
agralnst  appellants  to  recover  title  and  pos- 
session of  an  undivided  one-half  interest  In 
a  certain  100-acre  tract  of  land,  a  part  of 
the  Elljab  Fuller  survey  in  Newton  county. 
The  cause  was  submitted  to  the  trial  court 
without  a  Jury  as  an  "agreed  case"  under 
article  1949  of  tbe  Revised  Statutes  of  tills 
state.  The  court's  Judgment  was  in  favor  of 
appellees  for  ttie  land  sued  for,  to  whicb 
Judi^ment  appellants  duly  excepted,  and  bave 
brouglit  tlie  case  here  for  review. 

After  tbe  appeal  to  this  court  was  perfect- 
ed and  In  due  time  under  tbe  rules,  appellees 
filed  a  motion  to  strike  out  what  purported 
to  be  tbe  statement  of  facts  upon  which  the 
trial  court's  Judgment  was  rendered.  The 
grcands  of  tliis  motion  were,  substantially: 
(1)  Because  the  purported  agreed  statement 
of  facts  •'^as  not  signed  and  certifled  by  the 
trial   court  as  required  by  statute;    and  (2) 


because  It  did  not  otherwise  appear  from  tbe 
record  that  the  purported  agreed  statement 
of  facts  were  all  tbe  facts  introduced  in  evi- 
dence below  and  upon  which  the  Judgment  of 
the  trial  court  was  rendered. 

On  taking  up  this  motion  of  appellees,  we 
found  in  tbe  record  that  which  purports  to 
be  the  agreed  statement  of  facts,  and  which, 
after  the  style  of  the  case,  etc.,  is  as  follows: 

"Now  come  the  plaintiffs  and  defendants  by 
their  attorneys  of  record  and  file  this  statement 
as  an  agreed  statement  of  facts,  and  agree  that 
the  same  are  all  of  the  facts  in  this  cause." 

[1]  Then'  follows,  in  separate  paragraphs, 
a  number  of  statements  of  fact,  and  then  fol- 
lows the  signatures  of  counsel  for  tbe  par- 
ties. This  purported  agreed  statement  of 
facts  is  nowhere  signed  or  certifled  by  the 
trial  court,  nor  does  it  anywhere  appear  in 
tbe  record  that  the  facts  stated  in  this  agree- 
ment were  all  the  facts  and  tbe  only  facts 
upon  which  the  Judgment  of  the  trial  court 
was  rendered.  This  being  found  by  this 
court  to  be  true,  we  granted  appellees'  mo- 
tion, and  struck  out  this  purported  statement 
of  facts.  This  purported  statement  of  facts 
was  filed  in  the  trial  court  on  March  30, 
1917,  as  shown  by  the  file  mark  of  the  clerk, 
and  the  Judgment  of  the  trial  court  in  this 
cause  was  rendered  on  March  21,  1917,  and 
the  trial  court  for  that  term  adjourned  on 
March  24,  191T. 

Subsequent  to  the  order  of  this  court  strik- 
ing out  the  statement  of  facts,  as  above  stat- 
'  ed,  appellants  filed  with  tbe  clerk  of  tbe  dis- 
I  trict  court  of  Newton  county,  Tex.,  then  in 
:  vacation,  the  following  motion: 

"John  S.  E^iUer  et  aL  v.  Frances  A.  Lutcher 
et  al.  In  the  District  Court  of  Newton  County, . 
'  Texas.  Motion  to  Enter  Order  Nnnc  Pro  Tunc. 
!  To  the  District  Court  of  Said  County:  Come 
I  defendants  in  the  above  cause,  and  show  to  the 
court  that  this  cause  was  submitted  on  an 
agreed  statement  of  facts,  whicb  said  statement 
of  facts  was  filed  herein  on  March  30,  1917, 
as  shown  by  the  indorsement  of  the  clerk  there- 
on ;  that  said  statement  of  facts  was  submitted 
to  the  trial  court  prior  to  the  rendition  of  his 
judgment  in  this  cause  as  the  agreed  statement 
of  facts,  duly  signed  by  both  counsel  for  plain- 
tiffs and  defendants,  and  was  the  only  statement 
of  facts  in  said  cause,  and  tbe  only  statement  of 
facts  ofFered  on  the  trial  of  said  cause,  and  was 
considered  by  the  trial  court  in  arriving  at  his 
judgment  entered  in  this  cause,  and  the  Judg- 
ment of  the  trial  court  was  based  on  said  state- 
ment of  facts  so  agreed  to,  and  on  no  other  evi- 
dence or  facts  of  any  kind  or  character.  That 
before  the  rendition  of  said  judgment,  on,  to 
wit,  the  2l8t  day  of  March,  1917,  said  agreed 
statement  of  facts  was  duly  approved  by  the 
trial  judge,  and  after  its  approval  by  him  was 
considered  by  him  as  the  facts,  and  all  of  the 
facts  in  said  cause,  upon  which  bis  judgment 
was  rendered.  That  said  statement  of  facts 
was  filed  with  the  clerk  among  the  papers  in  said 
cause  by  counsel  for  plaintiffs.  That  the  fail- 
ure of  tbe  trial  court  to  indorse  his  approval 
on  said  statement  of  facts  in  writing  as  of  date 
on  or  prior  to  March  21,  1917,  was  an  ovi^rsight, 
and  said  indorsement  was  not  intentionally 
left  off  said  statement  of  facts.  That  said 
statement  of  facts  was  in  truth  and  in  fact 
approved  by  the  trial  court  on  or  prior  to  Maroli 
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21,  1017,  and  the  failure  to  indorse  the  approval 
of  the  trial  court  thereon  was  unintentional. 
That  said  statement  of  facts  contains  all  the 
evidence  introduced  on  the  trial  of  said  cause, 
and  was  in  all  respects  a  complete  and  foil 
statement  of  facts  on  which  the  judgment  was 
rendered  in  said  cause.  Defendants  pray  that 
the  approval  of  the  trial  court  be  entered  upon 
said  statement  of  facts  nunc  pro  tunc;  that  is. 
that  the  court  approve  the  same  now  aa  of 
March  21,  1917,  and  that  the  record  in  this 
cause  be  now  corrected  to  the  extent  of  having 
the  indorsement  on  said  statement  of  facts  of 
the  approval  of  the  trial  judge  as  of  date  March 
21,  1917.  Defendants  pray  that  said  order  be 
entered  in  vacation;  that  plaintiffs  be  duly  no- 
tified of  this  motion,  and  that  upon  flnal  hear- 
ing said  order  be  fully  and  finally  entered,  and 
that  said  order  be  entered  of  record  in  the 
minutes  of  the  district  court  of  Newton  county, 
and  that  said  approval  date  as  of  March  21, 
1017,  in  all  respects  and  for  all  purposes." 

This  motion  was  duly  signed  by  the  at- 
torneys for  appellants,  and  duly  sworn  to. 
There  was  attached  to  this  motion  the  follow- 
ing affidavit  of  W.  R.  Blackshear,  who  was 
the  presiding  Judge  of  the  district  court  of 
Newton  county  at  the  time  of  the  trial  of 
this  cause,  but  who  at  the  time  of  the  af- 
fidavit had  resigned  that  office,  to  wit: 
■  "W.  R.  Blackshear,  being  duly  sworn,  says 
that  on  March  21,  1017,  he  was  the  duly  quali- 
fied and  acting  district  judge  of  Newton  county; 
that  he  was  the  judge  to  whom  said  cause  named 
in  the  foregoing  motion  was  submitted;  that  he 
was  the  trial  judge  presiding  at  said  trial;  that 
the  facts  stated  in  the  foregoing  motion  are, 
within  bis  knowledge,  true  and  correct  [Sign- 
ed.]    W.   R.   Blackshear. 

"Sworn  to  and  eubscribed  before  me  by  W. 
R.  Blackshear,  this  2otb  day  of  October,  1017. 
B.  M.  Frigmore,  Notary  Public.  Tarrant  Coun- 
ty, Texas." 

Notice  of  the  filing  of  this  motion  and  serv- 
ice of  same  on  appellees  was  duly  waived 

*by  the  attorneys  for  appellees.  After  this  mo- 
tion had  b^n  filed  by  the  clerk  of  the  dis- 
trict court  of  Newton  county,  the  same  was 
presented  to  Hon.  W.  T.  Davis,  who  was 
then  the  regular  district  Judge  of  the  dia- 

-  trict  embracing  Newton  county,  in  chambers, 
at  Orange,  Tex.,  and  at  a  time  when  the  dis- 
trict court  of  Newton  county  was  not  in  ses- 
sion, and  Hon.  W.  T.  Davis  made  the  follow- 
ing order  on  said  motion: 

"John  S.  Fuller  et  al.  v.  Frances  A.  Lutcher 
et  aL  In  the  District  Court  of  Newton  County, 
Texas.  Before  me,  W.  T.  Davis,  judge  of  the 
district  court  of  Newton  county,  in  chambers 
at  Orange,  Tex.,  on  this  day  came  on  to  be 
heard  the  motion  of  the  defendants,  Frances  A. 
Lutcher  et  al.,  to  enter  an  order  nunc  pro  tunc 
of  approval  by  the  trial  judge  of  the  agreed 
statement  of  facts  filed  in  this  cause  on  March 
30,  1917,  and,  it  appearing  to  me  that  notice 
of  filing  of  said  motion  has  been  duly  waived  by 
the  attorneys  for  plaintiffs,  and  that  said  motion 
is  duly  supported  by  accompanying  affidavits,  it 
is  my  opinion  that  said  motion  should  be  and 
the  same  is  in  all  things  granted.  It  is  there- 
fore ordered,  adjudged,  and  decreed  by  the  court 
that  the  agreed  statement  of  facts  filed  ii;  this 
cause  on  March  30,  1917,  be  and  the  same  is 
hereby  approved  by  the  trial  court  as  of  date 
Marcn  21,  1917,  and  that  an  order  be  entered 
on  the  minutes  of  this  court  approving  said 
statement  of  facts  as  of  said  date  as  full^  and 
to  all  intents  and  purposes  as  though  said  in- 
dorsement of  approval  had  been  duly  placed 
thereon  by  the  trial  judge  on  said  date,  and  that 


said  statement  of  facts  be  considered  for  all 
purposes  as  duly  approved  by  the  trial  court  of 
I  date  Mardi  21,  1917,  and  the  clerk  uf  the  dis- 
trict court  of  Newton  county  is  hereby  ordered 
to  spread  this  order  upa>  the  minutes  of  said 
court  in  said  cause. 

"Done  at  Orange,  Texas,  this  November  1, 
1917.  W.  T.  Davis,  Judge  District  Court,  New- 
ton County." 

After  obtaining  the  above  order  of  the  Hon- 
orable W.  T.  Davis,  appellants  fQed  in  tills 
court  what  is  terme*  a  "Motion  to  File  Sup- 
plemental Transcript  and  Reinstate  State- 
ment of  Facts,"  which,  after  the  style  of  the 
case,  is  as  follows: 

"Come  appellants  in  the  above-entitled  cause 
and  show  to  the  court  that  heretofore  in  this 
cause  in  this  court  motion  was  made  by  appel- 
lees to  strike  out  the  statement  of  facts  in  this 
cause  on  the  ground  that  the  same  did  not  bare 
indorsed  thereon  the  approval  of  the  trial  judge, 
and  said  motion  was  sustained  by  this  oonrt, 
and  said  statement  of  facts  stricken  out. 

"Appellants  show  to  the  court  that  subse- 
quently to  the  order  striking  out  said  statonent 
of  facts  appellants  have  duly  filed  in  the  trial 
court  a  motion  to  indorse-  said  approval  of  the 
trial  judge  on  said  statement  of  facts  nunc  pro 
tunc  as  of  date  March  21,  1017,  and  said  mo- 
tion, having  been  supported  by  the  proper  affi- 
davits, was  submitted  to  the  trial  court  in  vaca- 
tion after  notice  to  inipellees,  and  that  the  trial 
court  in  due  form  of  law  entered  an  order  oa 
said  motion,  in  all  things  gtanting  the  same  and 
ordering  said  statement  of  facts  to  be  approved 
as  of  date  March  21,  1917,  and  that  said  state- 
ment of  facts  should  be  considered  as  fully  ap- 
proved of  said  date  as  fully  and  to  all  intents 
and  purposes  as  though  such  indorsement  of  ap- 
proval had  been  duly  placed  thereon  by  the  trial 
court  on  said  date,  which  said  motion  and  order 
of  the  trial  court  is  evidenced  by  a  supplemental 
transcript,  which  is  tendered  herewith  and  made 
a  part  of  this  motion  in  verification  of  the  state- 
ments herein  contained. 

"Appellants  move  the  court  n*w  that  an  ord^ 
be  entered  granting  to  appellants  permission 
to  file  said  supplemental  transcript  as  a  part 
of  the  record  in  this  cause,  and  that  this  court 
enter  an  order  considering  said  statement  of 
facts  as  the  proper  and  regular  statement  of 
facts  in  this  cause  duly  approved  and  in  form 
of  law  for  all  purposes." 

Tbia  motion  is  duly  signed  by  counsd  for 
appdlants.  After  due  consideration  of  this 
motion  by  appellants,  a  majority  of  tbis 
court  is  of  the  opinion  that  we  are  conapeUed 
to  overrule  the  same. 

As  stated  in  the  beginning,  tills  cause  was 
submitted  to  the  trial  court  as  an  "agreed 
case,"  under  authority  of  article  1949,  Re- 
vised Civil  Statutes  of  this  state,  whicb  ar- 
ticle reads  as  follows: 

"The  parties  may  in  any  case  submit  the  mat- 
ter in  controversy  between  them  to  tlie  court 
upon  an  agreed  statement  of  facts  made  out  and 
signed  by  them  or  their  counsel,  and  filed  with 
the  clerk,  upon  which  judgment  shall  be  render- 
ed as  in  other  cases;  and,  in  such  case,  th^ 
statement  so  agreed  to  and  signed  and  certified 
by  the  court  to  be  correct,  and  the  judgment  ren- 
dered thereon,  shall  constttute  the  record  of  tb« 
cause." 

[2]  As  stated  above,  the  purported  state- 
ment of  facts  in  this  case  was  not  stgned  and 
certified  by  the  trial  court  to  be  correct  dur- 
ing the  term  at  which  the  cause  °«mB  tried, 
and,  as  held  by  us,  it  not  appeartai;  fimn 
the  record  otherwise  that  the  purported 
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statement  of  facts  embraced  all  the  facts  and 
no  otben  upon  which  the  trial  court's  Judg- 
ment was  rendered,  this  court  struck  out, 
upon  motion  of  appellees, .  such  purported 
statement  of  facts,  and  now  the  only  ques- 
tion for  determination  by  this  court  Is 
whether  this  court  would  be  authorized  to 
consider  as  a  statement  of  facts  in  this  case 
that  which  purports  to  be  such  as  shown  by 
the  supplemental  transcript  which  appellants 
now  pray  permission  to  file  and  hare  con- 
sidered by  this  court.  In  considering  this 
matter,  we  have  reached  the  conclusion  that 
the  contention  made  by  appellants,  to  the 
effect  that  they  were  authorized  and  entitled 
to  have  said  purported  agreed  statement  of 
facts  approved  in  the  manner  as  attempted 
by  them  and  as  shown  above,  and  to  then 
file  snch  statement  and  approval  of  the  dis- 
trict court  of  Newton  county  in  this  court 
in  the  form  of  a  supplemental  transcript, 
and  thereby  authorize  and  compel  the  con- 
sideration of  such  statement  by  this  court, 
cannot  be  sustained.  We  are  of  the  (q;>lnion 
that  article  1949  above  referred  to  contem- 
plates that  where  a  controversy  is  submitted 
to  the  trial  court  as  an  "agreed  case"  under 
said  article,  the  statement  of  facts  so  agreed 
to  shall  be  signed  and  oertifled  by  the  trial 
court  to  be  correct,  and  that  such  certificate 
of  the  trial  court  must  be  made  while  such 
court  Is  in  session. 

We  are  of  the  opinion  that  the  case  of  Chick- 
asha  Milling  Co.  v.  Crutcher,  141  S.  W.  355, 
the  opinion  in  which  was  written  by  the  Tex- 
arkana  Court  of  Civil  Appeals,  Is  practically 
decisive  of  the  question  now  under  consider- 
ation; and,  the  opinion  of  the  court  in  that 
case  being  ver^  full  and  the  reasons  for  the 
conclusion  reached  being  fully  given,  which 
we  adopt,  we  content  ourselves  with  a  refer- 
ence merely  to  that  decision;  and  the  motion 
of  appellants  to  file  the  supplemental  tran- 
script for  the  purpose  stated  in  the  motion 
is  overruled. 

[3]  There  are  several  assignments  of  error 
contained  in  appellants'  brief,  but  they  are 
of  such  nature  that  none  of  them  can  be 
considered  in  the  absence  of  a  statement  of 
facts  upon  which  the  trial  court's  judgment 
In  this  cause  was  based;  and,  since  there 
is  no  statement  of  facts  before  this  court, 
and  since  the  judgment  rendered  by  the  trial 
court  is  one  that  could  be  properly  rendered 
upon  the  pleadings,  and  there  being  no  er- 
ror in  the  Judgment  apparent  on  the  face  of 
the  record  before  us,  the  trial  court's  Judg- 
ment is  in  all  things  affirmed. 

BROOKE,  J.  I  regret  very  much  to  be^ 
compelled  to  dissent  from  the  opinion  this' 
dcy  handed  down  by  my  friend  and  Associate, 
CMef  Justice  HIGHTOWBK,  for  whom  I  have 
a  high  (pinion,  both  as  a  man  and  as  a  lawyer. 
However,  constrained  by  a  sense  of  duty,  I 
feel  that  I  should  file  my  dissent  in  this  mat- 
ter, believing  as  I  do  that  the  statement  of 


facts  should  have  been  permitted  to  be  filed 
as  a  part  of  the  record  in  this  case. 

This  cause  was  tried  In  the  court  below  on 
an  agreed  statement  of  facts,  and  on  a  for- 
mer day  of  this  court  such  agreed  statement 
of  facts  was  stricken  out  of  the  record  on 
a{)peal,  and  upon  motion  of  the  appellees, 
based  on  the  failure  of  such  statement  to 
have  indorsed  thereon  the  approval  of  the 
trial  court  Subsequent  to  this  action  of  the 
court  in  striking  out  the  agreed  statement  of 
facts,  appellants  have  presented  in  this  court 
a  supplemental  transcript  from  the  trial 
court,  containing  an  application  made  by 
them  in  that  court  for  an  order  of  that  court 
to  enter  the  approval  of  the  trial  court  upon 
said  statement  of  facts  nunc  pro  tunc  as  of 
date  March  21,  1017,  together  with  the  sup- 
porting affidavits  therefor,  waiver  of  service 
by  appellees  thereof,  and  the  order  of  the  trial 
court  granting  the  motion,  and  ordering  such 
approval  entered  nunc  pro  tunc. 

Accompanying  this  supplemental  record  is 
the  motion  of  appellant  for  this  court  to  ful- 
ly consider  for  all  purposes  the  agreed  state- 
ment of  facts  in  this  cause.  This  motion  Is 
resisted  by  appellees.  The  agreed  statement 
of  facts,  after  clearly  designating  the  cause 
in  the  trial  court,  reads: 

"Now  comes  the  plaintiffs  and  defendants  by 
their  attorneys  of  record  and  file  this  statement 
as  an  agreed  statement  of  facts  and  agree  that 
the  same  are  all  of  the  facts  in  this  cause." 

This  Is  followed  In  due  order  by  a  recital 
of  the  various  facts  agreed  upon,  and  the 
whole  Is  duly  signed  by  the  record  attorneys 
of  the  respective  parties,  and  was  filed  in  the 
cause  during  term  time  of  the  term  of  the 
trial  court  at  which  the  Judgment  was  ren- 
dered. The  statement  does  not  appear,  from, 
any  indorsement  thereon,  to  have  had  the 
approval  of  the  trial  court.  The  third 
ground  of  error  contained  In  appellant's  mo- 
tion for  new  trial  In  the  trial  court  is: 

"The  court  erred  in  rendering  judgment  for 
the  plaintiffs  for  the  land  soed  for,  because  un- 
der the  agreed  statement  of  facts  in  this  cause 
defendants  .were  innocent  purchasers  for  valae 
of  the  property  sued  for,  and  entitled  to  recover 
as  such." 

This  motion,  filed  in  the  trial  court,  wa» 
acted  on  and  overruled  in  due  season  by 
that  court. 

While  article  1293  of  the  Revised  Civil 
Statutes  requires  the  agreed  statement  to  be 
used  on  appeal  to  be  signed  and  certified  by 
the  court,  such  approval  is  not  necessary 
where  It  otherwise  appears  from  the  record 
that  the  agreed  statement  contains  all  of  the 
facts  upon  which  the  Judgment  of  the  trial: 
court  was  based.  Bomar  v.  West,  87  Tex.  300, 
28  S.  W.  519.  It  is  only  required  that  the 
appellate  court  be  placed  in  possession,  iU' 
some  authorized  manner,  of  all  the  materlali 
facts,  which  form  the  basis  of  the  judgment 
appealed  from.  State  v.  Connor,  86  Tex.  136, 
23  S.  W.  1103.  Under  the  rules  governing 
district  courts,  the  agreement  signed  by  the 
attorneys  in  this  cause  and  filed  among  the- 
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papers,  that  the  agreed  statement  contains 
all  of  the  facts  in  this  cause,  becomes  and  Is 
a  part  of  the  record.  The  agreed  statement 
of  facts,  therefore,  by  agreement  made  In 
compliance  with  the  rules  of  the  trial  court, 
and  being  a  part  of  the  record  in  this  court, 
showing  upon  Its  face  that  It  contains  all  of 
the  facts  in  this  cause,  •  necessarily  forma 
the  basis  of  the  Judgment  rendered  and  ap- 
pealed from.  I  am  of  the  opinion  that  the 
right  to  have  the  trial  conrt,  either  In  term 
time  or  In  vacation,  enter  an  order  nunc  pro 
tunc,  giving  to  the  agreed  statement  of  facts 
the  requisite  evidence  of  Its  having  been  ap- 
proved by  the  trial  conrt  In  term  time,  and 
as  forming  the  basis  of  the  Judgment  appeal- 
ed from,  and  that  it  Is  proper  to  file  In  this 
court  a  supplemental  transcript  of  such  pro- 
ceedings. Baum  v.  Corslcana  National  Bank, 
32  Tex.  Civ.  App.  531,  75  S.  W.  866;  Thomp- 
son v.  Field,  164  S.  W.  1116. 

I  do  not  believe  there  Is  merit  In  the  con- 
tention of  appellees  that  the  trial  court  bad 
no  Jurisdiction  to  enter  an  order  nunc  pro 
tunc  after  Its  term  had  adjourned,  and 
while  the  cause  is  on  appeal  In  this  court,  for 
the  reason  that  I  believe  that  every  court 
has  the  right  to  Judge  of  Its  own  records, 
and  where  It  satisfactorily  appears  to  It  that 
'  an  order  was  actually  made,  It  may  at  any 
time  direct  such  order  to  be  entered  on  the 
record  as  of  the  time  it  was  made.  The  rec- 
ords of  a  preceding  term  may  be  amended 
by  inserting  what  h^s  been  omitted,  either 
by  the  act  or  oversight  of  the  court  or  clerk, 
and,  if  so  amended,  such  record  stands  as  if 
It  had  never  been  defective.  Burnett  v. 
State,  14  Tex.  455,  65  Am.  Dea  131 ;  C!owan 
V.  Ross,  28  Tex.  227;  Wichita  VaUey  By.  Co. 
v.  Peery,  88  Tex.  382,  31  S.  W.  619 ;  Chest- 
nutt  V.  Pollard,  77  Tex.  88,  13  S.  W.  852. 

The  case  of  Chlvkasha  Milling  Go.  v. 
Crutcher,  141  S.  W.  356,  deals  with  an  ex 
parte  certificate  given  by  a  trial  Judge  after 
adjournment  of  the  term  of  court,  and  at  a 
time  and  under  circumstances  making  bis  act 
Of  no  more  authenticity  than  that  of  any 
other  Individual.  There  is  nothing  in  that 
case,  in  my  opinion,  In  conflict  with  the 
views  here  expressed.  In  that  case,  there 
was  an  attempt  to  have  the  trial  Judge  make 
an  order  long  after  his  right  to  make  same  had 
expired,  while  In  this  case  there  was  an  at- 
tempt to  have  the  trial  Judge  make  an  order 
making  the  record  speak  the  truth  as  to  what 
actually  happened  during  the  term,  and 
would  have  been  shown  by  the  record  at  the 
time  bat  for  an  oversight  on  the  part  of  the 
court  In  this  case  there  was  an  orderly  pro- 
ceeding by  which  the  court  corrects  a  record 
by  a  nunc  pro  tunc  order,  not  one  where  an 
order  is  attempted  to  be  made  out  of  season 
and  out  of  court.  By  reason  of  its  continu- 
ing power  over  Its  record,  the  court  has  pow- 
er to  correct  those  records  and  make  them 
speak  the  truth.  The  agreed  statement  of 
facts  in  this  case  was  duly  approved  in  term 


time  by  the  trial  conrt,  and  fbrmed  the  baslB 
of  the  Judgment  appealed  from,  and  the  trial 
court,  in  my  opinion,  had  the  right,  by  rea- 
son of  its  control  of  its  records,  to  have  its 
records  speak  the  truth,  and  to  enter  the  or- 
der nunc  pro  tunc  for  that  purpose.  Blum  v. 
Neilson,  59  Tex.  380 ;  Hickey  v.  Behrens,  75 
Tex.  496,  12  8.  W.  679. 

Therefore  the  agreed  statement  of  facts 
in  this  case  should,  in  my  opinion,  be  consid- 
ered by  the  court ;  and,  inasmuch  as  the 
cause  was  aflSrmed  by  an  order  of  this 
court,  entered  at  this  term,  on  account  of  the 
fact  that  no  statement  of  facts  was  of  rec- 
ord, I  am  of  the  (pinion  that  the  said  sup- 
plemental transcript  from  the  trial  conrt 
should  have  been  fully  considered  for  all 
purposes  In  this  cause. 

In  order  that  this  court  may  have  the  en- 
tire proceedings  before  it  in  the  considera- 
tion of  this  question,  it  will  be,  perhaps,  oec- 
essary  to  Incorporate  the  action  had  in  the 
lower  conrt  with  reference  to  having  the  or- 
der entered  and  granted,  giving  the  appellant 
in  the  lower  court  permission  to  file  said  sup- 
plemental transcript  as  a  part  of  the  record 
In  this  cause,  as  follows,  to  wit: 

"Come  appellants  in  the  above-eotitled  cause 
and  show  to  the  court  that  heretofore  in  this 
cause  in  this  court  motion  was  made  by  appel- 
lees to  strike  out  the  statement  df  facts  in  this 
cause  on  the  ground  that  the  same  did  not  have 
indorsed  thereon  the  approval  of  the  trial  judge, 
and  said  motion  was  sustained  by  this  court 
and  said  statement  of  facts  stricken  out.  Ap- 
pellants show  to  the  conrt  that  sul>seqnently  to 
the  order  striking  out  said  statement  of  facts 
appellants  have  duly  filed  in  the  trial  court  a 
motion  to  indorse  said  approval  of  the  trial 
judge  on  said  statement  of  facts  nunc  pro  tunc 
as  of  date  March  21,  1917,  apd  said  motion, 
having  been  supported  by  the  proper  affidavits, 
was  submitted  to  the  trial  court  in  vacation  aft- 
er notice  to  appellees,  and  that  the  said  trial 
court  in  due  form  of  law  entered  an,  order  on 
said  motion  in  all  things,  granting  the  same  and 
ordering  said  statement  of  facts  to  be  approved 
as  of  date  March  21,  1917,  and  that  said  state- 
ment of  facts  should  be  considered  as  duly  ap- 
proved of  said  date  as  fully  and  to  all  intents 
and  purposes  as  though  such  indorsement  of  ap- 
proval had  been  duly  i>laced  thereon  by  the  trial 
court  on  said  date,  which  said  motion  and  order 
of  the  trial  court  is  evidenced  by  a  supplemental 
transcript  which  is  tendered  herewith  and  made 
a  part  of  this  motion  in  verification  of  the  state- 
ments herein  contained.  Appellants  move  the 
court  now  that  an  order  be  entered  granting  to 
appellants  permission  to  file  said  supplemental 
transcript  as  a  part  of  the  record  in  this  cause, 
and  that  this  court  enter  an  order  considerins 
said  statement  of  facts  as  the  proper  and  legal 
statement  of  facts  in  this  cause,  duly  approved 
and  in  form  of  law  for  all  purposes.  Mr.  John 
Hancock,  who  resides  in  Beaumont,  Tex.,  is 
attorney  of  record  for  appellees.  Holland  & 
Holland,  Attorneys  for  appellants,  i^ances  A. 
Lutcher  et  aL" 

— and  giving  the  action  of  the  lower  court  in 
granting  the  motion  to  enter  the  order  nunc 
pro  tunc  as  follows; 

"John  S.  Fuller  et  al.  v.  Frances  A.  Lutcher 
et  aL  In  the  District  Court  of  Newton  County, 
Texas.  Motion  to  Enter  Order  Nunc  Pro  Tunc 
To  the  District  Court  of  Said  County:  Come 
defendants  in  the  above  cause,  and  show  to  the 
court  that  this  cause  was  submitted  on  an  agreed 
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itatement   ot   facta,   which   aaid   atatement   of 
facts  waa  filed  herein  on  March  SO,  1917,  as 
shown  by  the  indorsement  of  the  clerK  thereon; 
that  said  statement  of  facta  was  submitted  to 
the  trial  court  prior  to  the  rendition  of  bis  judg- 
ment in  thia  cause  aa  the  agreed  statement  of 
facts,  duly  signed  by  both  counsel  for  plaintiffs 
and  defendants,  and  was  the  only  statement  of 
facta  in  said  cause,  and  the  only  statement  of 
facts  offered  on  the  trial  of  said  cause,  and  waa 
considered  by  the  trial  court  in  arriving  at  his 
judgment  entered  in  this  cause,  and  the  judg- 
ment of  the  trial  court  was  based  on  said  state- 
ment of  facta  80  agreed  to,  and.  on  no  other  evi- 
ilence  or  facta  of  any  kind  or  character.    That 
before  the  rendition  of  said  judgment,  on,  to  wit, 
the  21st  day  of  March.  1917,  said  agreed  stpte- 
ment  of  facts  waa  duly  approved  by  the  trial 
judge,  and  after  its  approval  by  him  waa  con- 
sidered by  him  as  the  facta  and  all  of  the  facta 
in  said  rase,  upon  which  his  judgment  was  ren- 
dered.    That  said  statement  of  facts  was  filed 
with  the  cleric  among  the  papers  in  said  cause 
by  counsel  for  plaintiffs ;   that  the  failure  of  the 
trial  court  to  indorse  his  approval  on  said  state- 
ment of  facts  in  writing  as  of  date  on  or  prior 
to  March  21,  1917,  was  an  oversight,  and  said 
indorsement  was  not  intentionally  left  off  said 
statement   of   facts.      That   said    statement   of 
facta  was  in  truth  and  in  fact  approved  by  the 
trial  court  on  or  prior  to  March  21,  1917,  and 
the  failnre  to  indorse  the  approval  of  the  court 
thereon  was  unintentional;    that  said  statement 
of  facts  contains  all  the  evidence  introduced  on 
the  trial  of  said  cause,  and  was  in  all  respects  a 
complete  and  full  statement  of  facts  on  which 
the  judgment  was  rendered  in  said  cause.    De- 
fendants  pray  that   the  approval  of  the   trial 
court  be  entered  upon  said  statement  of  facts 
nunc  pro  tunc,  that  is,  that  the  court  approve 
the  same  now,  as  of  March  21,  1917,  and  that 
the  record  in  this  cause  be  now  corrected  to  the 
extent  of  having  the  indorsement  on  said  state- 
ment of  facts  of  the  approval  of  the  trial  judge 
as  of  date  March  21,  1917.     Defendants  pray 
that  said  order  be  entered  in  vacation;    that 
plaintiffs  be  duly  notified  of  this  motion,  and 
that  upon  final  hearing  said  order  be  fully  and 
finally  entered,  and  that  said  order  be  entered  of 
record   in  the  minutes  of  the  district  court  of 
Newton  county:   and  that  said  approval  date  aa 
of  March  21,  1917,  in  all  respects  and  for  all 
purposes.     Holland  &   Holland,   Attorneys   for 
Defendants. 

"George  E.  Holland,  being  sworn,  says  that  he 
is  one  of  the  attorneys  for  defendants  in  the 
above  cause,  and  that  the  facts  stated  in  the 
foregoing  motion  are,  within  his  knowledge,  true. 

"Geo.  E.  Holland. 
"Sworn  to  and  subscribed  before  me,  the  un- 
dersigne<1  authority,  this  the  30th  day  of  Octo- 
ber,   1917.     J.   E.   Pattillo,   Clk.   Dist.    Court, 
Orange  County,  Texas.    [Seal.] 

"W.  R.  Blackahear,  being  duly  sworn,  says 
that  on  March  21,  19l7,  he  was  the  duly  qualified 
and  acting  district  judge  of  Newton  county; 
that  be  vfus  the  judge  to  whom  said  cause  named 
in  the  foregoing  motion  was  submitted;  that 
he  was  the  trial  judge  presiding  in  said  trial; 
that  tbe  facts  stated  in  the  foregoing  motion  are, 
within  bis  knowledge,  true  and  correct.  W.  R. 
Blackabear. 

"Sworn  to  and  subscribed  before  me  by  W.  R. 
Blacksbear,  this  25tb  day  of  October,  1917.  R. 
Y.  Prignnore,  Notary  Public,  Tarrant  CJounty, 
Texas.      CSeal.] 

"Oct  11,  1917. 
"We  hereby  waive  service  of  notice  of  filing  of 
this  motion.     Wigbtman  &  Hancock,  Attys.  for 
Appellees. 

"Order  on  Motion. 

"John  S.  Fnller  et  al.  t.  Frances  A.  Lutcher 
et  al.    In  the  District  Court  of  Newton  County. 


Before  me,  W.  T.  Davia,  judge  of  tbe  district 
court  of  Newton  county,  in  chambers  at  Orange, 
Texas,  on  this  day  came  on  to  be  heard  the  mo- 
tion of  the  defendants  Frances  A.  Iiutcher  et  al. 
to  enter  an  order  nunc  pro  tunc  of  approval  by 
tbe  trial  judge  of  the  agreed  statement  of  fiic^ 
filed  in  this  cause  on  March  30,  1917;  and,  it 
appearing  to  hie  that  notice  of  the  filing  of  said 
motion  has  been  duly  waived  by  the  attorneys  for 
plaintiff,  and  that  said  motion  is  duly  supported 
by  accompanying  affidavits,  it  is  my  opinion  that 
said  motion  should  be  and  the  same  lb  in  all 
things  granted.  It  is  therefore  ordered,  adjudg- 
ed, and  decreed  by'  the  court  that  the  agr«e<1 
statement  of  facta  filed  in  this  case  on  March 
30, 1917,  be  and  the  same  is  hereby  approved  by 
the  trial  court  as  of  date  March  21,  1917,  and 
that  an  order  be  entered  on  tbe  minutes  of  this 
court,  approving  said  statement  of  facts  as  of 
said  date  as  fully  and  to  all  intents  and  purposes 
as  though  such  indorsement  of  approval  had 
been  duly  placed  thereon  by  the  trial  judge  on 
said  date,  and  that  said  statement  of  facts  be 
considered  for  all  purposes  as  duly  approved  by 
tbe  trial  court  of  date  March  21,  1917,  and  tba 
clerk  of  the  district  court  of  Newton  county  is 
hereby  ordered  to  spread  this  order  upon  the  min- 
utes of  said  court  in  said  cause. 

"Done  at  Orange,  Texas,  this  November  1st, 
1917.  W.  T.  Davia,  Judge  District  Ooojrt,  New- 
ton County. 

"The  State  of  Texas  County  of  Newton:  I,  J. 
E.  Roush,  district  clerk  in  and  for  Newton  coun- 
ty, Texas,  do  hereby  certify  that  the  above  and 
foregoing  is  a  true  and  correct  copy  of  defend- 
ants motion  to  enter  order  nunc  pro  tunc,  togeth- 
er with  the  order  of  the  court  on  said  motion  in 
cause  No.  1478  John  8.  Fuller  et  al.  v.  Frances 
A.  Iiutcher  et  al.,  filed  in  my  office  on  the  lat 
day  of  November,  A.  D.  1917. 

"Witness  my  hand  and  seal  of  office  this  the 
2d  day  of  November,  A.  D.  1917.  J.  B.  Roush, 
Clerk,  District  Court,  Newton  Coonty,  Texas." 

In  view  of  the  premisea,  as  I  bave  said  be- 
fore, I  am  persuaded  to  believe  that  tbe  ma- 
jority of  the  court  were  In  error  in  not  con- 
sidering the  statement  of  facts,  and  therefore, 
I  respectfnlly  enter  my  dissent.  • 


SPILLMAN  y.  WESTON.    (No.  7808.) 

(Court  of  CSvil  Appeals  of  Texas.    Dallas.    Nov. 

10,  1917.    Rehearing  Denied  Feb. 

9,   1918:) 

1.  Attachmbnt  ^=>375(1)  —  WBOwanjt,  At- 
TACHMEifT— Damages. 

Damages  are  not  allowed  merely  because  an 
attachment  is  levied,  but  are  allowed  when  the 
writ  is  wrongfully  issued  for  all  actual  loss  di- 
rectly and  proximately  reanlting  from  the  sei- 
zure of  the  def  endanf  a  property,  such  as  depreci- 
ation in  value  resulting  from  the  seizure,  or  loss 
resulting  from  sacrifice  in  case  of  forced  sale, 
and  hence  a  levy  on  lands,  being  unattended  by 
disturbance  of  possession,  use,  or  enjoyment  of 
the  premises,  generally  affords  no  ground  for  the 
recovery  of  actual  damages. 

2.  MALiciotJS  Pbosecution   $=»67  —  Mali- 
cious Attachmknt^Ei,ement8  of  Dakaoes. 

Where,  due  to  plaintiff's  malicious  and 
wrongful  attachment  of  defendant's  land,  a  pend- 
ing negotiation  for  an  additional  loan  on  the 
land  was  prevented  of  consummation,  and  as  a 
result  defendant  was  unable  to  meet  the  inter- 
est on  a  prior  loan,  causing  tbe  holder  to  mature 
the  entire  indebtedness,  place  it  with  an  attorney 
for  collection,  and  advertise  the  land  for  sale, 
which  defendant  prevented  by  paying  a  bonus  to 
a  money  lender  to  induce  him  to  carry  the  debt 
80  matured,  such  bonus  and  the  attorney's  fees 
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and  advertiBlng  expense  were  not  recoverable, 
there  being  no  depreciation  in  the  value  of  the 
land  as  a  result  of  the  levy,  as  the  damages 
sought  were  too  remote,  and  not  the  legal  and 
natural  consequence  of  the  wrongful  attach- 
ment. 

3.  Maliciotjs  Pbosecution  ®=»68  —  Mau- 
ciotrs  Attachment — Exemplaby  Dauageb. 
Under  a  plea  in  reconvention  for  malicious 
attachment,  where  plaintiff  had  gustained  no  ac- 
tual damages,  no  exemplary  damages  were  recov- 
erable. 

Error  from  Dallas  CJounty  Court;  T.  A. 
Work,  Judge. 

Action  by  W.  W.  Weston  against  E.  SplU- 
man.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Chas.  F.  Clint,  D.  B.  Eades,  and  Eric 
Eades,  all  ot  Dallas,  for  plaintiff  In  error. 
John  C.  Harris  and  G.  D.  Hunt,  both  of  Dal- 
las, for  defendant  In  error. 

RASBURY,  J.  Appellee  sued  appellant  In 
the  court  below  for  past-due  debt,  aided  by 
attachment  issued  on  affidavit  that  appellant 
was  about  to  dispose  of  his  property  with  In- 
tent to  defraud  his  creditors.  Appellant,  by 
his  pleadings,  admitted  the  debt,  but  sought 
damages  by  reconvention  on  the  ground,  In 
substance,  that  the  attachment  was  wrong- 
fully and  maliciously  sued  out,  «nd  specified 
certain  actual  and  exemplary  damages.  At 
trial  general  demurrer  to  the  plea  was  sus- 
tained, and  the  Jury  peremptorily  instructed 
to  return  verdict  for  the  debt,  which  was 
done,  and  judgment  accordingly  entered,  from 
which  this  appeal  Is  perfected.  The  only 
issue  presented  therefore  Is  the  court's  ac- 
tion In  sustaining  the  general  demurrer.  As 
a  consequence,  It  is  necessary  to  relate  the 
substance  of  the  material  facts,  admitted  by 
the  demurrer  to  be  true,  which  are  these: 
About  two  days  prior  to  levy  of  attachment 
appellant  informed  appellee  that  he  was 
about  to  secure  a  loan  of  $800,  to  be  secured 
by  a  secondary  lien  on  the  land  levied  on, 
out  of  which  he  Intended  to  pay  the  semi- 
annual Interest  of  $72,  which  would  mature 
November  25,  1915,  on  a  pre-existing  note  of 
$1,800  against  said  land,  secured  by  deed  of 
trust,  and  appellee's  debt;  appellant  had. 
In  fact,  applied  for  such  a  loan  from  one  W. 
O.  Scarff,  which  had  been  granted,  and  the 
money  about  to  be  advanced  when  the  at- 
tachment was  levied,  and  upon  learning 
which  said  Scarff  refused  to  advance  the 
money ;  appellant  was  unable  to  secare  mon- 
ey upon  any  other  lands  or  from  any  other 
source  save  the  land  levied  on  by  aK>ellee, 
which  the  latter  knew;  when  the  semi- 
annual Interest  matured  November  25,  1915, 
appellant  defaulted  In  its  payment,  and  the 
owner  of  said  $1,800  note,  as  he  had  the 
legal  right  to  do,  after  waiting  until  Febru- 
ary 19,  1916,  declared  the  entire  debt  due 
and  placed  same  with  an  attorney  for  col- 
lection, who  advertised  same  for  sale  under 


the  trust  deed  securing  Its  payment,  incnrrlng 
an  expense  of  $10  In  that  respect,  and  which 
resulted  in  adding  to  the  principal  and  in- 
terest an  additional  sum  of  $190.98,  attor- 
ney's fees ;  in  order  to  prevent  a  sale  of  the 
land  appellant  finally  induced  said  Scarff, 
in  consideration  of  a  bonus  of  $150,  to  ac- 
quire said  $1,800  note,  accumulated  interest, 
added  attorney's  fees,  and  $10  Incurred  ex- 
pense In  advertising  said  land,  who  agreed 
to  carry  sam^  for  a  reasonable  length  ct 
time;  the  attachment  was  wrongful  and 
without  probable  cause,  and  maliciously  is- 
sued In  order  to  vex  and  harass  ai^>ellaot, 
and  as  a  result  of  which  appellant  was 
actually  damaged  In  the  amount  of  said  at- 
torney's fees,  the  expense  Incurred  In  adver- 
tising his  property,  and  the  bonus  paid  said 
Scarff,  and  because  of  the  malice  of  appellee 
In  suing  out  said  attachment,  suffered  ex- 
emplary damages  In  the  sum  of  $645.  As  we 
have  Indicated,  for  the  purpose  of  the  demur- 
rer the  facts  alleged  are  to  be  taken  as  true. 
Then,  the  question  Is,  Are  the  Items  of  ex- 
pense enumerated  and  Incurred  by  appellant 
as  the  result  of  the  wrongful  and  mallclonsi  ° 
levy  recoverable? 

[1]  The  rule  In  this  state  on  the  question 
so  raised  Is  that  damages  are  not  allowed 
merely  because  attachment  Is  levied,  but  ate 
allowed,  when  the  writ  Is  wrongfully  Issued, 
for  all  actual  loss  directly  and  proximately 
resulting  from  the  seizure  of  the  defend- 
ant's property,  such  as  -  depredation  in 
value  resulting  from  seizure  or  loss  resulting 
from  sacrifice  In  case  of  forced  sale,  and  that 
hence  a  levy  upon  lands  under  our  statutes, 
being  unattended  by  disturbance  of  posses- 
sion, use,  or  enjoyment  of  the  premises,  gen- 
erally affords  no  ground  for  the  recovery  of 
actual  damages.  Trawlck  v.  Martin  Brown 
Co.,  79  Tex.  460, 14  S.  W.  664;  Drew  v.  EUis, 
6  Tex.  Civ.  App.  507,  26  S.  W.  96 ;  Hoover  v. 
First  Nat  Bank,  192  S.  W.  1149.  It  is  said 
In  the  case  first  cited,  which  Is  the  ruling 
case.  In  effect,  that  In  case  an  advantageous 
sale  of  lands  already  agreed  upon  Is  pre- 
vented of  consummation  by  wrongful  attach- 
ment, and  direct  loss  results  by  subsequent 
depreciation  In  value,  audi  loss  would  be  re- 
coverable, but  that  ordinarily  a  levy  on  lands 
where  the  defendant  owes  the  debt  can  have 
no  such  effect,  since  the  defendant  may.  If 
he  finds  a  purchaser,  sell  the  land  and  dis- 
charge the  debt  despite  the  levy. 

[2]  In  the  case  at  bar  the  claim  la  not 
that  any  direct  and  proximate  loss  to  the 
land  by  depreciation  In  value  has  resulttd 
from  the  levy,  but  that  due  thereto  a  pend- 
ing negotiation  for  an  additional  loan  there- 
on was  prevented  of  consummation,  due  to 
which  appellant  was  unable  to  meet  a  semi- 
annual Interest  payment  on  another  loan, 
which  failure  In  turn  caused  the  holder  of 
such  other  Indebtedness  to  mature  the  en- 
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tire  debt,  as  he  hftd  a  legal  right  to  do,  and 
which  act  made  It  necessary,  in  order  to 
prevent  a  sale  of  the  land  under  trust  deed, 
to  pay  a  bonus  of  $160  to  a  money  lender 
to  Induce  him  to  carry  the  debt  so  matured. 
Thus  it  is  obvious  that  no  depreciation  in 
value  of  the  land  is  alleged  as  a  restilt  of 
the  levy,  and  hence  no  direct  loss  thereto 
proximately  resulting  therefrom.  At  most. 
It  is  alleged  that  certain  items  of  expense 
necessary  to  secure  a  loan  to  meet  maturing 
debts  were  incurred  as  a  result  of  the  at- 
tachment. If  the  rale  in  Trawlck's  Case 
contemplates  only  such  damages  as  result 
from  the  land's  depreciation  in  value,  how- 
ever brought  about,  then  it  occurs  to  us  that 
sndi  items  are  not  recoverable,  since  no  de- 
preciation of  or  loss  to  the  land  Is  alleged. 
In  that  case  it  was  said,  in  sutmtance,  that 
the  fact  that  attachment  prevented  a  sale 
of  lands,  the  proceeds  of  which  were  to  be 
applied  to  payment  of  Trawick's  debts,  could 
not  form  the  basis  of  recovery  because  too 
remote.  A  thing  Is  too  remote  when  it  is 
not  the  legal  and  natural  consequence  of  the 
act  complained  of,  which  In  this  case  Is  to 
say  that  the  contract  between  appellant  and 
his  creditor  matured  the  debt  for  which  the 
expense  was  Incurred,  not  the  levy  of  the 
attachment  If  the  damages  sought  in  the 
case  dted  were  too  remote,  It  follows  that 
those  here  sought  are  likewise,  since  in  final 
analysis  there  is  no  distinction  between  dam- 
ages which  arise  as  a  result  of  wrongfully 
preventing  a  eale,  the  proceeds  of  which 
were  to  be  used  tn  paying  debts,  and  those 
which  arise  in  wrongfully  preventing  a  loan, 
the  proceeds  of  which  were  to  be  devoted  to 
the  same  purpose. 

[3]  Finally,  If  we  are  comet  In  our  con- 
cluslan  that  appellant's  plea  In  reconvention 
falls  to  disclose  recoverable  actual  damages. 
It  follows  that  he  would  not  be  entitled  to 
recover  exemplary  damages. 

For  the  reasons  indicated,  the  Judgment  la 
afflnned.  ^ 


WESTERN  UNION  TELEGRAPH  CO.  v. 
TARTAR.     (No.  300.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 
Jan.  22,  1918.) 

1.    JUDOMENT  «=»256(1) — FaILTTBE  TO  DXLIVER 
Ml»SAO*— PtEADINO  ANn  PBOOF— FlNDlNOS 

OF  *•  ACT— Sufficiency. 
In  xu^on  for  failure  to  deliver  message  of 
probably  Mai  illnegs,  where  the  complaint  fail- 
ed to  allege  that  the  message  could  have  been 
delivered  at  any  other  time  than  on  the  day  on 
wliicb  it  was  sent,  or  that  any  subsequent  de- 
livery tvould  have  enabled  the  addressee  to  have 
attended  the  funeral,  or  to  have  seen  his  sister 
alive,  and  the  judge  made  the  affirmative  find- 
ing that  there  was  no  negligence  on  that  day, 
judgment  for  the  plaintiff  could  not  stand,  ai- 
thongh  the  jndge  further  found  negligence  on 
a  BulieeQueDt  day. 


2:  JuDOMENT  «s>248— Plbadirs  ahd  Fino- 

INOB. 

A  judgment  must  have  support  in  the  plead- 
ings of  the  parties,  regardless  of  tlie  state  of 
the  evidence. 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  R.  Blackshear,  Judge. 

Action  by  P.  D.  Tartar  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

•F.  J.  &  C  T.  Duff,  of  Beaumont,  for  ap- 
pellant. J.  T.  Adams,  Tom  G.  Stephenson, 
and  E.  L.  Bruce,  all  of  Orange,  for  appellee. 

HIGHTOWER,  Jr.,  C.  J.  Thib  is  an  ap- 
peal from  the  Judgment  of  the  district  court 
of  Orange  county  in  favor  of  P.  D.  Tartar, 
plaintiff  below,  against  appellant.  Western 
Union  Telegraph  Company,  defendant  be- 
low, awarding  to  the  appellee  $500  as  dam- 
ages for  mental  anguish  suffered  by  appellee 
in  consequence  of  alleged  negligence  on  the 
part  of  appellant  in  failing  to  transmit  and 
deliver  to  appellee  at  Orange,  Tex.,  a  tele- 
gram announcing  the  serious  Illness  of  ap- 
pellee's Bister,  then  residing  near  BalUng- 
er,  Tex. 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  at  the  request  of  appellant 
the  trial  court  filed  findings  of  fact  and 
conclusions  of  law,  upon  which  the  Judgment 
in  this  cause  is  based. 

This  court  having  reached  the  conclusion 
that  the  Judgment  of  the  trial  court  must  be 
reversed  for  the  reason  that  said  Judgment  Is 
without  a  basis  in  the  pleadings  to  support 
it,  if  the  findings  of  fact  and  conclusions  of 
law  by  the  trial  court  be  given  proper  effect, 
we  here  now  set  out  plaintifTs  petition,  as 
the  same  appears  in  the  transcript  before  us, 
as  follows: 

"Your  petitioner,  P.  D.  Tartar,  hereinafter 
styled  plaintiff,  complaining  of  the  Western 
Union  Telegraph  Company,  hereinafter  styled 
defendant,  respectfully  represents  that  plaintiff 
resides  in  Orange  county,  Tex.,  and  that  the 
defendant  is  a  private  con>oration  incorporated 
and  existing  under  the  laws  of  the  United, 
States  and  doing  business  in  Orange  county, 
Tex.,  with  Manlo  Bravo,  its  agent  at  Orange, 
Tex.,  who  resides  in  said  county,  upon  whom 
service  may  l>e  had. 

"(1)  Plaintiff  represents  to  the  court  that  on 
the  dates  hereinafter  mentioned  defendant  own- 
ed and  operated  a  telegraph  line  from  the  town 
or  city  of  Ballinger,  in  Runnels  county,  Tex.,  to 
the  city  of  Orange,  in  Orange  county,  Tex.,  and 
for  hire  transmitted  telegrams  for  the  public 
generally  between  said  points. 

"(2)  That  on  the  27th  day  of  May^  1016, 
plaintiff  resided  in  Orange  county,  Tex.,  and 
plaintiff's  sister,  Mrs.  H.  C.  Brunson,  resided 
with  her  husband  near  said  town  of  Ballinger; 
that  on  said  date  plaintiff's  said  sister  herein- 
before named  was  dangerously  sick  aqd  not  ex- 
pected to  live,  and  plaintiff  was  unaware  of 
her  such  condition,  and  on  such  date,  about  the 
hour  of  12  o'clock  noon,  there  was  delivered  or 
caused  to  be  delivered  to  the  agent  of  the  de- 
fendant at  its  office  in  the  town  of  Ballinger  as 
i  aforesaid,  for  transmission  to  plaintiff  in  said 
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city  ol  Orange,  a  telegram,  in  substance  as  fol- 
lows: 

"'Balliager,  Texas,  12:07  P.  M., 

"May  27th,  1916. 

"'P.  D.  Tartar,  Orange,  Texas:  Mother  is 
dying,  come  at  once,  let  Uncle  Fayette  know. 

"  '[Signed]  M.  B.  Brunson." 

"(3)  That  the  sender  of  said  message  or  the 
person  who  caused  said  message  to  be  sent,  to 
wit,  A.  £j.  Brunson,  paid  the  agent  of  said 
defendant  at  Ballinger,  at  the  time  of  the  de- 
livery of  said  telegram  aforesaid,  the  sum  of  50 
cents,  the  customary  and  proper  charge  for 
transmitting  such  telegrams,  and  being  Uie 
charge  then  and  there  demanded  therefor  by  the 
agent  of  said  defendant.  The  said  agent  of  the 
defendant  at  Ballinger  was  then  and  there  in- 
formed by  the  said  A.  E.  Brunson,  or  caused  to 
be  informed  by  the  said  A.  E.  Brunson,  a  neph- 
ew of  said  "P.  D.  Tartar,  and  the  son  of  Mrs. 
H.  C.  Brunson,  of  the  facts  and  circumstances 
requiring  a  speedy  transmission  and  delivery  of 
said  telegram.  The  said  agent  of  the  defendant 
at  Ballinger  then  and  there  knew  that  facts 
and  circumstances  existed  requiring  a  speedy 
transmission  and  delivery  of  said  telegram.  The 
said  agent  of  defendant  at  Ballinger  was  then 
and  there  advised  of  the  contents  of  said  tele- 
gram, and  the  facts  and  circumstances  therein 
stated,  and  that  facts  and  circumstances  existed 
requiring  the  speedy  transmission  of  said  tele- 
gram to  the  agent  of  the  defendant  at  Orange, 
who  received  said  telegram,  and  knew,  and  was 
therein  advised,  of  the  facts  and  circumstances 
requiring  a  speedy  and  prompt  delivery  of  said 
telegram. 

"(4)  That  said  telegram  wis  not  promptly 
transmitted  by  said  agent  at  Ballinger,  and 
when  said  telegram  was  transmitted,  the  same 
was  held  by  the  agent  of  the  defendant  at 
Orange  after  the  same  was  received  by  him 
from  12:59  p.  m.  on  May  27,  1916,  until  May 
30,  1916,  at  which  last-mentioned  date  and 
hour  same  was  delivered  or  caused  to  be  deliv- 
ered to  plaintiff. 

"(5)  But  plaintiff  alleges  that  said  telegram 
was  in  fact  transmitted  and  received  at  defend- 
ant's office  in  the  city  of  Orange,  Tex.,  by  its 
agent  in  Orange,  at  12:59  p.  m.  on  the  27th  day 
of  May,  1916,  but  that  said  telegram  was  not 
delivered  until  thereafter,  on  the  30th  day  of 
May,  1916,  although  plaintiff  was  in  the  city  of 
Orange  at  the  time  said  message  was  received 
by  the  agent  of  defendant  at  Orange,  Tex.,  until 
abOnt  7  ot  8  o'clock  p.  m.  on  said  27tb  day  of 
May,  1916,  and  could  easily  have  been  found  by 
defendant,  or  its  agent,  and  said  telegram  could 
have  been  delivered  promptly  by  defendant  after 
the  same  was  received  by  defendant  at  Orange. 

"(6)  That  plaintiff's  said  sister  hereinbefore 
named  died  on  the  29th  day  of  May,  1916,  at 
about  3:55  o'clock  a.  m.,  and  was  conscious  pri- 
or to  and  from  the  27th  day  of  May,  1916,  up 
to  the  time  of  her  death. 

"(7)  That  by  the  use  of  reasonable  and  prop- 
er diligence  defendant  could  have  transmitted 
and  delivered  said  telegram  on  said  27th  day 
of  May,  1916,  to  plaintiff  in  said  city  of  Orange, 
who  was  then  and  there  ready  to  receive  the 
same. 

"(8)  That  by  reason  of  the  negligence  of  the 
defendant,  its  officers,  servants,  and  agents,  to 
properly  ti*aiismit  and  deliver  said  telegram  to 
plaintiff  within  a  reasonable  time,  as  aforesaid, 
plaintiff  was  prevented  from  thereafter  seeing 
his  sister  hereinbefore  named  alive,  and  by  rea- 
son and  in  consequence  thereof  he  has  suffered 
great  disappointment,  grief,  and  mental  anguish, 
to  his  damage  in  the  sum  of  $1,000. 

"(9)  That  plaintiff's  sister  hereinbefore  named 
was  buried  at  5:30  o'clock  p.  m.  on  the  29th  day 
of  May,  1916,  at  and  near  the  place  of  her 
death. 

"(10)  That  by  reason  of  the  negligence  of  de- 
fendant, its  omcers,  servants,  and  agents,  to 
transmit  and  deliver  fuUid  telegram  within  a  rea- 


sonable time,  as  afbreaaid,  plaintiff  was  prevent- 
ed from  attending  his  said  sister's  funeral,  and 
by  reason  of  and  in  consequence  thereof  he  hag 
suffered  great  disappointment,  grief  and  mental 
anguish,  to  his  damage  in  the  sum  of  $995. 

"(11)  That  if  said  telegram  had  been  promptly 
delivered  to  plaintiff,  plaintiff  could  have  and 
would  have  gone  to  Ballinger,  Tex.,  and  to  tbe 
home  and  bedside  of  his  sister,  hereinbefore 
named,  before  her  death,  and  coold  and  would 
have  attended  her  funeral,  and  would  have  de- 
rived great  consolation  therefrom. 

"Wherefore  plaintiff  prays  that  defendant  be 
cited  to  appear  and  answer  herein,  and  that  np- 
on  a  trial  hereof  he  have  judgment  against  de- 
fendant for  the  sum  of  $1,095,  damages  sustain- 
ed, for  costs  of  suit,  and  for  such  other  and  fur- 
ther relief,  general  and  special,  in  law  or  in 
equity,  that  he  may  be  entitled  to  receive." 

Appellant  answered  the  above  petition  by 
a  general  demurrer  and  special  exception, 
the  disposition  of  which  Is  not  shown  by  the 
record,  and  will  therefore  not  be  further 
mentioned  here,  and  also  by  general  denial, 
and  also  specially  that  at  the  time  said  mes- 
sage was  sent  and  received  In  the  town  of 
Orange  plaintiff  was  not  a  resident  of  said 
town,  nor  did  he  live  within  one  mUe  of  the 
corporate  limits  of  said  town ;  that  his  place 
of  residence  was  more  than  five  miles  from 
said  corporate  limits  of  said  town,  and  at 
the  time  was  unknown  to  defendant.  Its 
agents  or  employes.  Defendant  further  spe- 
cially pleaded  contributory  negligence  on  the 
part  of  the  sender  of  said  message  in  fall- 
ing to  give  a  proper  address  of  the  plaintiff, 
or  the  name  of  the  place  where  plaintUT 
could  be  found. 

The  findings  of  fact  and  conclusions  of  law 
by  the  trial  coart  appear  In  the  transcript 
as  follows: 

"Findings  of  Facts. 

"(1)  On  the  dates  hereinafter  mentioned,  de- 
fendant, Western  Union  Telegraph  Company, 
owned  and  operated  a  telegraph  line  from  the 
town  of  Ballinger,  in  Runnels  county,  Tex.,  to 
the  city  of  Orange,  in  Orange  county,  Tex.,  and 
for  hire  transmitted  telegrams  for  the  public 
generally  between  said  points. 

"(2)  On  the  27th  day  of  May,  A.  D.  1916. 
plaintiff,  P.  D.  Tartar,  resided  in  the  city  of 
Orange.  Tex.,  and  on  said  date  plaintiff's  sister, 
Mrs.  H.  C.  Brunson,  resided  with  her  husband 
near  the  town  of  Ballinger,  Tex.,  and  on  said 
date  plaintiff's  said  sister  was  dangerously  sick, 
and  not  expected  to  live,  and  plaintiff  was  un- 
aware of  her  such  condition,  and  on  said  date 
about  the  hour  of  12  noon  there  was  delivered  to 
the  defendant  at  its  office  in  the  town  of  Bal- 
linger, for  transmission  to  plaintiff  in  said  city 
of  Orange,  a  telegram  as  follows: 

"  'BalUnger,  Texas,  12:07  P.  M., 

"  'May  27.  1916. 

"'P.  D.  Tartar,  Orange,  Texas:  Mother  is 
dying.  Come  at  once.  Let  Uncle  Fayette 
know.  [Signed]    A.  E.  Brunson.' 

"(3)  That  the  sender  of  said  message.  A.  B. 
Brunson,  paid  the  agent  of  defendant  in  Balling- 
er at  the  time  of  the  delivery  of  the  same  for 
transmission  the  sum  of  50  cents,  which  was 
the  customary  and  proper  charge  for  transmit- 
ting said  telegram,  and  being  the  charge  then 
and  there  demanded  by  the  agent  of  the  defend- 
ant. 

"(4)  That  said  telegram  was  promptly  trans- 
mitted by  defendant  from  Ballinger  to  Orange, 
and  was  received  by  defendant's  agent  at  Orange 
at  12:69  o'clock  p.  m.,  on  May  27, 1916. 
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"<5)  That  Dpon  tke  lecdpt  of  said  message  or 
telegram  by  defendant  at  Orange,  at  12:59  p.  m., 
defendant  made  inquiry  at  the  post  office  at 
Orange  for  the  addressee,  P.  O.  Tartar,  and 
was  informed  by  the  party  at  said  post  office 
that  said  P.  D.  Tartar  waa  believed  to  be  then 
in  the  country;  that  plaintiff  made  inqniry  for 
P.  D.  Tartar  at  the  Holland  Hotel  in  Orange, 
and  made  inquiry  of  Lee  Woodworth  at  the 
Jackson  Grocery  Company  in  Orange ;  that  the 
messenger  boys  of  defendant  made  inquiry  in 
the  business  part  of  Orange  for  said  P.  D.  Tar- 
tar. 

"(6)  That  at  1:19  on  the  27th  day  of  May, 
1916,  defendant's  ag«nt  at  Orange  sent  a  serv- 
ice message  to  Ballinger  asking  for  a  better  ad- 
dress of  the  addressee;  that  at  3 :30  p.  m.,  on 
May  27,  1916,  defendant's  agent  received  a  serv- 
ice message  from  its  ai;ent  at  Ballinger,  stating 
that  better  address  could  not  be  given,  but  to  try 
the  Holiness  preacher,  or  the  post  office ;  that  at 
9  a.  m.  on  May  28,  1916,  defendant's  agent  at 
Orange  received  a  service  message  from  its  agent 
at  Ballinger  advising  him  to  try  Richard  Bland. 

"(7)  That  at  about  10  o'clock  a.  m.  on  May 
28,  1916,  defendant  delivered  said  telegram  to 
Richard  Bland,  in  Orange,  Tex.,  said  Richard 
Bland  receipting  therefor. 

"(8)  That  said  telegram  was  not  received  by 

?laintifiF,  P.  D.  Tartar,  until,  to  wit,  May  30, 
916.  at  about  10  o'clock  a.  m. 

"(9)  That  on  May  27,  1916.  and  at  about  6:80 
p.  m.,  the  sender  of  said  message  authorized  and 
instructed  defendant's  agent  at  Ballinger  to  de- 
liver said  message  to  P.  D.  Tartar  in  the  coun- 
try, and  guaranteed  the  payment  of  the  charges 
and  expenses  necessary  for  such  delivery. 

"(10)  That  the  said  P.  D.  Tartar  was  well 
known  in  the  city  of  Orange  on  and  prior  to  the 
27tb  day  of  May,  1916,  and  was  in  said  city  of 
Orange  and  in  the  business  part  of  said  city  on 
said  date  from  10  a.  m.  until  6  p.  m.  of  said  date. 

"(11)  That  said  P.  D.  Tartar  was  at  said  time 
making  his  home  with  Richard  Bland  in  the  city 
of  Orange,  but  for  a  few  days  ijreviously  had 
gone  to  the  home  of  Walter  Wilkinson,  about  6 
miles  from  Orange,  in  the  country,  and  came 
into  Orange  with  said  Walter  Wilkmson  on  said 
27th  day  of  May. 

"(12)  That  the  said  P.  D.  Tartar  is  unmarried, 
and  made  his  home  with  five  or  six  different 
families  in  the  city  of  Orange  alternatel.v ; 
that  be  had  one  brother  living  at  Mauriceville, 
in  Orange  county,  Tex.,  about  11  miles  from 
Orange,  at  which  place  he  had  all  his  mail  ad- 
dressed. 

"(13)  That  the  said  P.  ,  D.  Tartar  was  not 
known  to  the  agents  of  defendant  in  Orange, 
Tex.,  but  the  said  P.  D.  Tartar  had  passed  by 
the  office  of  said  defendant  two  or  three  times 
on  said  May  27,  1916. 

"(14)  That  the  'mother*  mentioned  and  refer- 
red to  in  said  telegram  was  the  sister  of  the 
said  P.  D.  Tartar,  and  that  the  sender  of  the 
message,  to  wit,  A.  E.  Brunson,  was  the  nephew 
of  the  said  P.  D.  Tartar,  and  the  said  'sister' 
was  Mrs.  H.  C.  Brunson. 

"(15)  That  the  said  Mrs.  H.  C.  Brunson  died 
at  3:35  a.  m.  on  May  29,  1916,  and  was  con- 
scious prior  and  from  May  27,  1916,  up  until 
the  time  of  her  death,  and  the  said  Mrs.  H.  C. 
Brunson,  plaintiff's  sister,  was  buried  at  5:30 
o'doct  p.  m.  on  the  29th  day  of  May,  1916,  near 
the  town  of  Ballinger. 

"(16)  That  if  plaintiff  had  received  said  tele- 
gram on  the  27th  day  of  May,  1916,  or  any  time 
prior  to  4:30  p.  m.  of  May  28,  1916,  he  could 
nave  and  would  have  gone  to  Ballinger,  and 
would  have  been  present  with  his  sister  prior  to 
her  death,  and  if  be  had  received  said  telegram 
at  or  prior  to  4:30  p.  m.  on  May  28,  1916,  he 
could  have  and  would  have  left  Orange  in  time 
to  attend,  and  could  have  and  would  have  at- 
tendnd  the  burial  of  his  said  sister. 

"(17)  That  by  reason  of  plaintifTs  not  having 

200  S.W.— 36 


received  said  telegram  in  time  to  have  seen  his 
sister  before  her  death,  and  by  reason  of  not 
having  received  said  telegram  in  time  to  have  en- 
abled him  to  have  attended  the  funeral  of  his 
said  sister,  plaintiff  suffered  disappointment, 
grief,  and  mental  anguish,  and  was  deprived  of 
the  consolation  he  would  have  received  in  seeing 
her,  his  said  sister,  before  her  death,  and  in 
attending  her  funeral.  , 

"(18)  That  plaintiff  has  been  damaged  in  the 
sum  of  |500. 

"(19)  That  on  the  27th  day  of  May,  1916,  the 
city  of  Orange  had  a  population  in  excess  of 
5,000. 

"(20)  That  jplaintiff  had  a  brother,  Brack  Tar- 
tar, residing  in  Orange,  and  that  there  were  no 
other  parties  by  the  name  of  'Tartar'  residing  in 
Orange  county  at  said  time,  but  that  the  city 
and  telephone  directories  did  not  contain  the 
name  of  any  person  by  the  name  of  Tartar,  and 
that  on  said  date  P.  D.  Tartar  had  no  place  of 
business  or  occupation  at  said  time. 

"(21)  That  on  the  27th,  28th,  and  29th  days 
of  May,  1916,  plaintiff,  P.  D.  Tartar,  was  tem- 
porarily visiting  Walter  Wilkinson,  who  lived 
about  six  miles  in  the  country  from  Orange,  in 
Orange  county,  Tex. 

"Conclusions  of  Law. 

"From  the  foregoing  facts  I  conclude,  as  a 
matter  of  law,  that  the  defendant  was  diligent  in 
undertaking  to  make  delivery  of  said  telegram 
on  the  day  of  May  27,  1916,  but  that  the  defend- 
ant was  negligent  in  not  making  delivery  of  said 
telegram  thereafter,  and  that  by  reason  of  said 
negligence  said  plaintiff  has  been  damaged  by  de- 
fendant in  the  sum  of  .$500. 

"W.  R.  Blacksbear, 

"Judge  First  Judicial  District  of  Texas,  Pre- 
siding." 

From  the  allegations  of  appellee's  petition, 
as  above  copied.  It  will  be  readily  seen  that 
there  Is  no  allegation  that  the  message  in 
question  could  have  been  delivered  to  the  ap- 
pellee at  any  other  time  than  on  the  27th  day 
of  May ;  that  there  is  no  allegation  that  any 
subsequent  delivery  would  have  enabled  ap- 
pellee to  have  gone  to  Ballinger,  either  In 
time  to  have  seen  bis  sister  alive  or  to  have 
attended  her  funeral,  and,  taken  as  a  witole, 
it  is  manifest  that  the  pleading  charges  that 
appellant  was  guilty  of  negligence  on  the  27th 
day  of  May,  1916,  in  that  it  failed  to  deliver 
to  appellee  in  the  city  of  Orange  on  that  day 
the  message  in  question;  that  It  Is  not  al- 
leged that  the  plaintiff  could  have  been  found 
at  any  place  or  that  the  message  could  have 
been  delivered  to  him  on  any  other  date. 

(i,  i]  Now,  the  afSrmative  finding  and  con- 
clusion on  the  part  of  the  trial  Judge  being  to 
the  effect  that  there  was  no  negligence  on  the 
part  of  appellant  In  falling  to  transmit  and 
deliver  the  message  In  question  to  appellee  on 
the  27tb  day  of  May,  1916,  as  claimed  by  ap- 
pellee, this  judgment  cannot  stand,  even 
though  the  trial  court  further  found  and  con- 
cluded ttiat  api>ellant  was  guilty  of  negli- 
gence in  failing  to  deliver  to  appellee  said 
message  subsequent  to  the  ^7th  day  of  May, 
1916.  While  it  appears,  as  shown  above,  that 
there  were  other  messages  than  that  men- 
tioned in  the  plaintiff's  petition,  none  of  them 
were  even  indirectly  mentioned  or  declared 
upon  In  appellee's  petition  as  having  any  con- 
nection with  the  message  in  question  and  de- 
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dared  on  in  the  petition,  or  as  constituting 
any  part  of  the  contract,  the  breach  of  which 
was  made  the  basis  of  thij9  suit. 

We  understand  it  to  be  the  rule  In  this 
state,  as  announced  and  many  times  reiterat- 
ed by  our  appellate  courts,  that  a  Judgment 
must  have  support  in  the  pleadings  of  the 
parties  thereto,  and  that  this  is  true  regard- 
less of  what  the  state  of  the  evidence  may 
be.  This  Is  the  contention  made  by  appel- 
lant's third  assignment  of  error,  and  we  must 
sustain  it. 

The  other  assignments  of  error,  which  chal- 
lenge the  judgment  of  the  conrt  on  the  ground 
of  insufficiency  of  the  evidence  to  show  neg- 
ligence on  the  part  of  appellant,  in  failing  to 
deliver  the  message  in  question  to  appellee, 
will  not  be  discussed,  for  the  reason  that  we 
are  of  the  opinion  that  a  discussion  of  them 
Is  not  necessary,  and  perhaps,  in  view  of 
what  is  shown  by  the  record  in  this  case,  it 
would  not  be  proper  to  pass  upon  these  as- 
signments at  this  time. 

We  reverse  the  judgment  of  the  trial  conrt 
upon  the  proposition  alone  that  there  is  no 
basis  in  the  pleadings  for  the  judgment,  as 
we  think  we  have  shown  above.  Telegraph 
Oo.  V.  Swearlngen,  95  Tex.  420,  67  S.  W.  767 ; 
Telegraph  Co.  v.  Henry,  87  Tex.  165,  27  S.  W. 
63. 

Judgment  reversed,  and  the  cause  re- 
manded. 


McCARDELL  et  al.  v.  LEA  et  aL    (No.  202.) 

(Court  of  dvU  Appeals  of  Tezaa     Beaumont 

Dec.   6,  1917.     Rehearing   Denied 

Feb.  6,  19ia) 

1.  Tbespabs  to  Tby  Tmx  «s>40(5)  —  Evi- 
dence—Admissibility. 
Where  appraisers  appointed  to  partition 
land  reported  that  it  could  not  be  properly  par- 
titioned, and  the  administrator  applied  for  leave 
to  sell  the  lands,  and  the  description  in  bis  ap- 
plication and  in  the  report  and  order  of  the  ap- 
praisers was  insufficient,  but  was  made  certain 
by  his  own  and  many  subseqnent  deeds,  the  ad- 
ministrator's deed  was  admissible  in  trespass 
to  try  title  to  certain  of  the  lands  then  sold. 

i.  Tbespabs  to  Tbt  Tituc  93>47(1)— Relief 
Obantbd. 
In  trespass  to  '  try  title,  where  defendant 
connterclaimed  for  the  same  relief,  and  plaintiff 
entered  general  denial,  and  defendant  testified 
to  an  administrator's  sale  to  bim  of  the  land 
involved,  which  was  sufficiently  shown,  although 
he  thereby  obtained  an  excess  over  the  amonnt 
actually  sold,  plaintiff  could  not  have  the  equita- 
ble relief  of  having  the  sale  set  aside. 

8.  Tbespass  to  Tbt  Title  «=>47(3)— Deed»— 
constboction. 
where  administrator's  sale  report  showed 
sale  of  various  acreages  "east  of  Trinity  river, 
in  Liberty  county,"  and  of  684%  acres  "in 
Liberty  county,"<to  defendant,  in  trespass  to  try 
title,  there  was  no  merit  in  contention  that  de- 
fendant could  claim  only  land  east  of  the  rivet 
or  land  shown  on  the  administrator's  map  of 
the  date  of  the  sale  as  unsold,  though  an  excess 
unsold,  including  the  land  claimed,  was  after- 
wards found. 


4.  Tbespass  to   Tbt  Title   «=»41(1)  —  Bvi- 

DENCB— SOTTICIBNCT. 

Evidence  held  to  sustain  judgment  for  de- 
fendant in  trespass  to  try  title. 

5.  Appeal  and  Ebbob  «s»1011(1)— Bcvibw— 
Findings. 

It  is  the  province  of  the  trial  court,  when  a 
conflict  in  testimony  appears,  to  weigh  the  tea^ 
timony.  . 

Appeal  ftom  District  Conrt,  Liberty  Coun- 
ty;  L.  B.  Hightower,  Sr.,  Judge. 

Trespass  to  try  title  by  W.  K.  McCardell 
and  others  against  J.  V.  Lea  and  others, 
wherein  defendants  filed  a  cross-action  for 
the  same  relief.  Judgment  for  defendants, 
and  plaintura  appeal.    Affirmed. 

Klttrell  &  Kittrell  and  Stevens  &  Stevens, 
all  of  Houston,  for  appellants.  E.  B.  Pick- 
ett, Jr.,  of  Liberty,  for  appellees. 

BROOEJ!,  J.  This  was  an  action  in  the 
nature  of  trespass  to  try  title,  brought  by 
W.  K.  McCardell  and  a  large  number  of  oth- 
er appellants  against  J.  V.  Lea  and  William 
Liong,  to  recover  an  undivided  °3/,,  interest 
in  and  to  a  part  of  the  J.  D.  Martinez  leagues 
Noa.  6  and  9,  in  Liberty  county,  Tex.;  the 
land  sought  to  be  recovered  being  described 
and  bounded  as  follows: 

"On  the  north  by  what  is  known  as  Lake 
Creek  Plantation  tract,  sold  by  tbe  administra- 
tor of  the  James  Davis  estate  to  the  heirs  of 
Mary  Jane  Davis,  and  by  what  is  known  as  the 
C.  D.  Creath  tract;  oa  the  west  by  the  C  B. 
McCardell  tract  and  the  Annie  E.  Searcy  tract ; 
and  on  the  east  by  the  Trinity  river." 

Defendants  answered,  first,  February  9, 
1916,  by  general  demurrer  and  general  de- 
nial, and  by  amended  answer  on  August  30, 
1916,  renewing  their  former  pleadings,  and 
entering  a  cross-action  describing  tbe  same 
property  as  plaintiffs  sued  tor.  To  the  last 
pleadings  plaintiffs  replied  by  general  denial. 

On  trial  bad,  after  much  testimony  was 
heard,  judgment  was  entered  that  plaintiffs 
take  nothing  by  their  action,  and  that  de- 
fendants Lea  and  Long  go  hence  without  day 
and  recover  their  costs.  It  was  further  de- 
creed that  on  his  cross-action  tbe  defendant 
J.  V.  Lea  have  and  recover  all  the  land  sued 
for  by  .plaintiffs  and  sought  to  be  recovered 
by  cross-action  by  said  Lea  and  for  writ  of 
possession  and  for  all  costs. 

On  September  1,  1916,  plaintiffs  filed  their 
motion  for  new  trial,  which  motion  was  on 
said  date  overruled,  and  plaintiffs  excepted 
to  said  action,  and  In  open  court  gave  notice 
of  appeal,  and  the  case  is  now  befoae  this 
court  for  review. 

The  first,  second,  and  fourth  assignments 
of  error  will  be  considered  together,  and 
they  are  as  follows: 

"(a)  The  court  erred  in  admitting  in  evidence, 
over  the  objection  of  the  plaintiffs,  the  report 
of  the  commissioners  of  partition  in  the  matter 
of  the  estate  of  Jas.  Davis,  deceased,  of  date 
July  9, 1875 ;  and  the  order  of  the  court  approv- 
ing the  report  of  said  commissioners,  and  direct- 
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ing  the  sale  of  certain  lands  in  the  J.  D.  Mar- 1 
tinez  aurre]/,  which  order  ia  dated  the  9th  day 
of  July,  1876;  the  so-called  report  of  the  ad- 
ministrator filed  November  6,  1875,  purporting 
to  sell  lot  six,  containing  684%  acres— for  the 
reason  that  said  proceedings  on  their  face  show 
that  said  property  was  not  directed  to  be  sold 
for  the  purpose  oi!^  paying  debts,  that  the  probate 
court  had  no  authority  to  direct  the  sale  of 
same  upon  a  report  of  a  commissioner  of  parti- 
tion, since  the  probate  court  had  no  equity  ju- 
risdiction, and  because  the  proceedings  on  their 
face  show  that  no  application  wap  ever  filed  and 
no  citation  was  ever  issued  upon  application  to 
sell  the  real  estate  attempted  to  be  described 
in  said  orders. 

"(b)  The  court  erred  in  admitting  in  evidence 
the  order  of  sale  of  date  July  9, 1875;  the  report 
of  sale,  dated  October  3,  1875,  and  filed  Novem- 
ber 6,  1875,  in  the  district  court  of  San  Jacinto 
coun^,  Texas,  which  proceedings  were  offered 
by  the  defendants — for  the  reason  that  said  so- 
called  order  of  sale  and  said  so-called  report  of 
sale  failed  to  describe  any  land  and  particular- 
ly failed  to  describe  the  land  in  controversy. 

"(c)  The  court  erred  in  rendering  judgment  for 
the  defendants  because  there  was  no  valid  sale 
shown  to  the  defendant  by  the  administrator  of 
the  estate  of  James  Davis,  deceased,  of  the  prop- 
erty in  controversy,  as  shown  by  the  first  and 
second  grounds  of  error  above  set  forth." 

Under  the  above  assignments  Is  the  fol- 
lowing proposition: 

"Where,  in  the  report  of  the  commissioners 
and  in  the  order  of  sale,  the  only  description  of 
the  land  in  Martinez  league  was  2,14b  acres 
east  side  of  Trinity  river  et  cetera,  and  2,739 
acres  west  side  of  Trinity  river  et  cetera,  and 
wliere  the  report  of  sale  shewed  a  sale  to  one 

gurcfaaser,  defendant  (appellee  J.  V.  Lea),  of 
ve  lots,  to  wit,  2,  3,  4,  5,  and  6,  containing, 
respectively,  631,  621,  618,  and  269,  also  684% 
acres,  aggregating  2,823%  acres,  all  eiut  of  the 
iSrinity  river,  and  where  it  was  uncontradicted 
that  all  of  the  land  east  of  the  river  was  sold, 
and  that  appellee  Lea  bought  most  of  it  and 
resold  it,  the  orders  and  decrees  objected  to  were 
wholly  inadmissible  to  show  title  in  said  Lea 
(appellee)  to  land  u>e»t  of  the  river,  and  to  ad- 
mit such  evidence  was  prejudicial  and  funda- 
mental error,  especially  where  it  was  made  the 
basis  of  a  judgment  for  1,421  acres  of  land, 
which  1,421  acres  was  by  all  of  the  evidence  in- 
trudured  in  the  case  not  even  known  to  the 
administrator  to  exist,  and  being  more  than 
twice  as  much  land  as  the  order  of  sale  and 
the  decree  of  confirmation  described  or  par- 
ported  to  affect." 

It  ia  contended,  on  the  other  band,  by  ap- 
pellees, that  where  land  is  sold  by  an  ad- 
ministrator, and  the  description  given  In  the 
application  for  sale,  the  order  of  sale,  the 
report  of  sale,  and  the  order  confirming  the 
sale,  or  in  either  of  said  documents,  is  mea- 
ger and  indefinite,  such  description  may  be 
aided  by  applying  extraneous  evidence  to 
the  description  as  given,  and  to  so  aid  the 
description  reference  may  be  made  to  the  en- 
tire record  in  such  administration,  and  parol 
testimony  as  well  may  be  received  for  the 
same  purpose. 

Appellees'  second  counter  proposition  to 
appellants'  first,  second,  and  fourth  assign- 
ments of  error  will  be  considered  together 
with  the  original  counter  proportion  here- 
tofore set  out,  it  being  as  follows,  to  wit: 

"In  the  proposition  on  page  5  of  appellants' 
brief  there  appears  the  statement  that  the  i*- 


port  of  sale  showed  a  sale  to  J.  V.  Lea  'of  five- 
lots,  to  wit.  2,  3.  4,  6,  and  6,  containing,  re- 
spectively, 631,  621,  618,  and  269,  also  684% 
acres,  aggregating  2,823^  acres,  all  etut  of  the 
Trinity  river';  and  agam  on  page  7  of  said 
brief,  showing  appellants'  objection  to  the  ad- 
mission of  the  report  of  sale  in  evidence,  there 
appears  this  statement:  'It  is  not  stated  It  is 
in  leagues  wett  of  the  Trinity  river,  and  nothing 
to  show  that  it  is  a  part  of  the  land  in  cph- 
troversy ;'  and  also  on  page  13  of  said  brief, 
in  appellants'  ninth  assignment  of  error,  the 
statement  is  made  that  the  report  of  sale  'intro- 
duced in  evidence  showed  that  lot  No.  6  pur- 
chased by  him  (J.  V.  Lea)  was  situated  e<ut 
of  the  Trinity  river  and  not  tpe»<  of  the  Trinity 
river,  and  therefore  was  not  in  the  grants  of 
land  in  which  said  defendant  claimed  said  land 
to  be  situated' ;  but  each  and  aU  of  those  state- 
ments to  the  ^ect  that  the  report  of  sale  filed 
by  the  administrator  on  November  1,  1875,  fail- 
ed to  show  that  the  land  in  controversy  was  on. 
the  wert  side  of  the  Trinity  river,  or  that  said 
report  of  sale  showed  this  land  to  be  on  the 
ea»t  side  of  the  Trinity  river,  are  seriously  in- 
accurate, for  the  fact  is  that  the  report  of  sale- 
clearlv  showed  that  this  tract  of  land  (lot  No. 
6),  caUed  in  said  report  of  sale  to  be  684%  acres,^ 
was  on  the  toe»t  side  of  the  Trinity  river,  and. 
further  clearly  showed  that  the  only  land  on 
the  east  side  of  the  Trinity  river  bought  at  that 
sale  from  the  administrator  by  J.  V.  Lea  were- 
those  parts  of  the  land  sold  at  that  sale  by  the 
administrator,  described  as  lots  Nos.  2,  3,  4, 
and  5,  and  therefore  appellants'  attack  upon  this 
administrator's  sale,  which  is  based  upon  the- 
contention  that  the  report  of  sale  showed  that 
all  the  land  sold  J.  V.  Lea  at  said  sale  was  lo- 
cated east  of  the  Trinity  river,  is  not  supported 
by  the  record,  and  it  was  not  error  for  the  trial 
court  to  admit  extraneous  evidence  for  tbe- 
purpose  of  definitely  describing  the  tract  of  land 
west  of  the  Trinity  river  which  in  fact  was  sold 
to  J.  V.  Lea  at  tne  administrator's  sale  occur-  . 
ring  on  the  first  Tuesday  in  October,  1875.  such 
extraneous  evidence  so  properly  admitted  con- 
sisting of  not  only  said  report  of  sale,  but  other 
proceedings  of  the  administration,  and  also  the 
testimony  of  J.  V.  Lea,  who  was  personally  pres- 
ent at  the  sale  and  familiar  with  the  facts." 

It  was  agreed  that  Gen.  James  Davis  died 
in  the  early  part  of  1859,  and  at  the  time  of 
his  death  be  owned  leagues  Nos.  6  and  9  of' 
the  Jose  A.  Dolores  Martinez  (eleven)  league- 
grant  In  Liberty  county,  and  a  part  of  league  - 
No.  1  of  the  same  surveys,  situated  In  Liber- 
ty county,  and  also  various  other  lands  sit- 
uated in  other  counties  in  Texas.  But  this 
agreement  seems  to  have  been  modified  by 
proof  which  both  parties  offered  showing 
that  during  his  lifetime  Gen.  James  Davis 
sold  to  Reason  Green  a  320-acre  tract  out  of 
league  No.  6,  and  located  upon  the  south 
line  of  that  league,  and  a  tract  of  640  or  649- 
acres  to  his  son,  James  K.  Davis,  the  greater 
part  of  which  is  out  of  league  No,  9,  but  the 
southern  end  of  same  is  located  upon  league 
No.  6;  and,  therefore,  to  accurately  locate 
and  definitely  describe  what  land  was  in  fact 
sold  by  the  administrator's  sale  which  occur- 
red on  tbe  5th  day  of  October,  1875,  there 
was  offered  the  following  documentary  evi- 
dence and  parol  testimony,  to  wit: 

On  March  7,  1874,  J.  H.  McCardell,  as  ad- 
ministrator of  said  estate,  filed  a  report  de- 
scribing the  lands  belonging  to  said  estate  a«r 
that  date,  as  follows: 
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"T^ands  on  hand  nndisposed  of  and  subject  to 
distribution  among  the  heirs  and  distributees, 
to  wit: 

Headrlght 

No.  Acres,         or  Survey.  And  Where  liocated. 

540     acres,    J.  D.  Uartlnez,         Near  Cold  Stirlngs, 

San  Jacinto  Co. 
37M  acres,    KIncald,  <    Also    San    Jacinto 

Co. 
2,146     acres,    J.  D.  Martinez,  East  aide  ot  River 

Trinity,    In    Lib- 
erty   Co.,    'White 
Oak  League.' 
2,739     acres,    J.  D.  Martinez,         West   side  of  said 

river,   In   Liberty 
Co. 
l,ei.t     acres,    J.  R.  Jones,  In     Angeline     Co., 

east      bank      ot 
N  u  c  h  e  s    river 
(subject      to      a 
probable     deduc- 
tion ot  404  acres 
on     account     ot 
disputed    title). 
67S    aores,   Richard  Lanham,    Cook  Co. 
2,726     acres,  being  a  locative  Interest  in  divers  sur- 
veys   located    in    different   counties   ot    the 
state,  chiefly  on  the  Brazos  river,  result- 
ing trom  verbal  contracts  by  the  deceased 
with    the  original   grantees   named   In    the 
certificates    finally    executed    through    the 
agency  ot  Charles  Buckholt,  with  whoon  the 
said  deceased  bad  a  written  agreement,  but 
the  exact  fruits  ot  which  this  administrator 
has  never  been  able  to  arrive  at  in  any 
form  more  definite  than  la  here  stated,  but 
which  at  the  suggestion  ot  his  counsel  he 
here  shows  for  what  It  is  worth." 

The  said  report  also  gives  the  names  of  all 
the  heirs  and  distributees  of  said  estate, 
and  then  proceeds: 

"That  In  order  to  effect  a  settlement  of  said 
estate,  a  partition  and  distribution  of  said 
land  iias  become  necessary  among  the  said  heirs 
and  distributees.  That  by  the  law  of  descent 
and  distribution  they  are  entitled  as  follows: 
Jack  Davis,  James  Davis,  Mrs.  O.  D.  Crcath, 
and  Mrs.  M.  S.  McCardeli  are  each  entitled  to 
one-sixth  part  of  the  whole;  the  heirs  of  Mrs. 
O.  B.  McOardell  above  named,  eight  in  number, 
are  all  taken  together,  to  one-sixth  part  of  the 
whole;  and  Mrs.  Anne  E.  Searcy,  Alice  Hender- 
son, and  Lillian  Elgin,  all  taken  together  are 
entitled  to  one-sixth  of  the  whole.  That  in  or- 
der to  effect  the  final  settlement  of  this  estate, 
an  application  for  which  has  been  so  long  pend- 
ing on  bis  final  account,  of  which  this  (show- 
ing the  property  left  on  hand  of  this  adminis- 
trator, the  same  being  land  only)  is  asked  to  be 
considered  part,  he  prays  the  usual  notices  and 
citations  may  be  duly  given  and  such  order  made 
in  the  premises  as  toyour  honor  may  seem  meet. 
"J.  H.  McCardeli,  Adm'r. 

"By  Davis,  Atty." 

On  July  0,  1875,  an  order  was  made  by  the 
probate  court  for  the  partition  of  the  lands 
belonging  to  said  estate,  and  appointing  com- 
luissloners  to  make  such  x>artition,  that  order 
in  full  reading  as  follows: 
"The  Estate  of  James  Davis,  by  J.  H.  Mc- 
Cardeli, Adm'r.  Order  of  Partition  of  Land. 
,  "July  the_  0th,  1875. 
"In  the  matter  of  this  estate  this  application 
for  partition  of  the  lands  belonging  thereto, 
hereafter  mentioned,  among  the  heirs  and  dis- 
tributees of  said  estate,  hereafter  named,  again 
coming  on  to  be  heard,  and  it  appearing  that  all 
persons  interested  in  the  said  estate  as  heirs 
and  distributees  or  part  owners  thereof  have 
been  dul^  cited,  and  that  citation  posted  to  all 
persons  interested  in  the  administration  of  said 
estate  has  been  duly  given,  and  no  objections 


640, 


J.  D.  Martlnea, 


Kear  Cold  SprlDsa.  Sao 

Jacinto    Go. 
Also  San  Jacinto  Co. 
East     side     ot     Rivpr 
Trinity,     In      Liberty 
Co..       'White        Oak 
League.' 
Wast  side  of  Bald  river 

in  Liberty   Oo. 
In    Angelina    Co.,    eart 
side  of  Nuches   river. 
676,        Richard  Langbam,    In  Cook  Co. 
2,725     Locative  interest  in  divers  oonntiea.   chiefly 
on  the  Brasoa  river. 

—"after  having  taken  the  matter  of  the  said 
partition  under  consideration,  beg  lo  report  tn 
the  court  that,  to  the  best  of  their  knowledp- 
and  information,  judgment,  and  belief.  thf>  said 
lands  are  of  such  character  and  so    situated 


37K,     KIncald, 
2,145,        J,  D.  Hartines, 


2,731,        J.  D.  Martinez, 
1,<16,        J.  R.  Jones, 


have  been  made  thereto,  hot  all  parties  being 
represented  and  consenting  thereto: 

"It  is  ordered  that  T.  Il  Ross,  J.  A.  Dnpiee, 
Z.  T.  Ross,  and  J.  T.  Liles  be,  and  they  are 
hereby,   appointed   commissioner  to  divide  the 
following  described  land,  to  wit: 
Headrlght 

No.  Acres.  or  Survey.  Location. 

S40     acres,    J.  D.  Martinez,  Near  Cold 

Springs,  San 

Jacinto  Co. 
S7H  acres,    KIncald.  Also    3»a   Jacinto 

Co. 
2,14E     acres,    J.  D.  Martlnai^  East  side   Trinity 

river.       Liberty 
Co.,  'White  0»k 
League.' 
2,739     acres,    J,  D.  Martinez,  West  side  ot  said 

river,   in  Liber- 
ty Co. 
1,616     acres,    J.  R.  Jones,  In    Angelina    Co.. 

east  side  Necbes 
river. 

G75     acres,    Richard  Langham,    In  Cook  Co. 
1,726    acres,    locative    Interest    In    divers   eountlea^         I 
chiefly  on  the  Brazos  river,  | 

—"among  the   foUowlnpr  named   persons,  heirs 
and   distributees   of  said   estate  in   the  shares 
and  proportion  following,  to  wit:  That  is  to  say, 
one-sixth  part  of  the  whole  to  the  following  nam-       ,! 
ed:     James    Davis,    Jack    Davis,    Mrs.    C.    V. 
Creath,  wife  of  J.  W.  D.  Creath,  Mrs.  M.  V. 
McCardeli,  wife  of  J.  H.  McCardeli ;    and  one-        i 
sixth  of  the  whole  to  the  following  names:  Mrs.         I 
Annie  E.   Searcy,  wife  of  O.   O.  Searcy,  Miss 
Alice  Henderson  and  tiillian  Elgin,  the  descend- 
ants of  Mrs.  Mary  Henderson,  deceased;    and 
one-sixth  of  the  whole  to  the  following  named:        ' 
B.  McCardeli,  J.  A.  McCardeU,  J.  H.  McCardeli. 
Jr.,  K.   a.   McCardeli,   Davis   McCardeli,  Ann 
Eliza  McCardeli,  Anna  Eliza  McCardeli.  Katie 
McCardeli,  and  Douglass  McCardeli,  being  the 
descendants  of  Mrs.  C.  B.  McCardeli,  deceased: 
and  who,  after  fairly  dividing  said  lands  among 
said  parties  according  to  the  terms  of  this  order, 
will  make  report  of  their  actions  to  thia  court 
under  oath,  showing  therein  the  appraised  value 
of  each  share  allotted,  and  to  that  end  the  clerk 
will  issue  the  usual  commissions  in  such  cases 
required." 

Then  the  ccwunissioners  appointed  by  said 
order  filed  a  report  on  July  9,  1875,  in  said 
estate,  reading  in  full  as  foUows: 

"The  State  of  Texas,  San  Jacinto  County. 
"To  the  Hon.  the  District  Court  of  the  County 
and  State  Aforesaid: 

"The  undersigned  commissioners  appointed  bv 
yonr  honor  to  make  partition  of  the  foliowin? 
land  belonging  to  the  estate  of  James  Davis, 
deed.,   to  wit: 

No.  Headrlght 

Acres.         or  Survey.  Location. 
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that  they  beUeve  no  inst  divMon  of  them  amoiur 
the  heirs  or  distributees  of  said  estate  can  be 
made  without  diminishing  the  valae  of  said 
lands,  and  tbat  division  thereof  la  Inconvenient 
and  imptdftic. 

"The9  farther  say  that  they  have  no  interest 
in  said  partition,  and  are  not  of  kin  to  any  of 
the  paroee  to  said  partition  or  division. 

"J.  ▲.  Dupree, 
"Z.  T.  Robs. 
"T.  Ia  Koas. 
"J.  T.  Ldles. 
"Sworn  to  and  aabscribed  before  me  this  Jaly 
the  9th,  1875. 

"G.  B.  Byrd,  C.  D.  0.  S.  J.  C. 
"Indorsements:    Estate  of  James  Davis,   by 
J.   H.  McCardell,  Adm'r.     Report  of  Commis- 
sioners in  Partition  of  Lands.    Filed  July  9/75. 
G.  B.  Byrd.  Clerk." 

Upon  that  report  of  said  commissioners, 
the  court,  oa  July  9, 1875,  entered  the  follow- 
ing order : 

"The  Estate  of  James  Davis,  by  J.   H.   Mc- 
GaidelL    Report  of  Commissioners. 

"July  the  9th,  1875. 

"In  the  matter  it  ia  ordered  that  the  report  of 
the  commissioners,  J.  A.  Dupree,  J.  T.  Liles, 
Z.  T.  Ross,  and  T.  Li.  Ross,  this  day  returned 
into  open  court,  showing  that  the  lands  hereto- 
fore ordered  to  be  divided  cannot  be  fairly  dis- 
tributed, and  that  a  division  thereof  would  be  . 
inconvenient  and  imp<^tic.  It  is  ordered  that 
the  same  be  received,  and  is  hereby  approved  | 
and  confirmed,  and  directed  to  be  filed  and  re- 
corded. 

"And  on  consideration  of  the  premises,  no 
good  cause  being  shown  to  the  contrary,  but, 
on  the  other  hand,  it  appearing  to  be  to  the  in- 
terest of  said  estate,  and  the  heirs  and  dis- 
tributees thereof  and  all  parties  interested  bav- 
ing  due  notice  and  being  represented  and  con- 
Hentinf;  thereto,  it  is  ordered  and  decreed  that 
the  said  lands,  viz.: 

640     acres,  near  Cold  Springs,  In  San  Jacinto  Co. 
37^  acres,  alio  near  Cold  Springs.  In  San  Jacinto 
Co. 
2,M3    acres,  J.  D.  Martinez,  east  side  Trinity  river. 

In  Liberty  Co.,  'White  Oak  League.' 
2,T39     acres,  J,  D.  Martinez,  west  side  said  river,  la 

Liberty  Co. 
1,616    acres,  J.  R.  Jones,  east  side  Necbes  river.  In 
Angelina  Co. 
575     acres,  Richard  Langham,  In  Cook  Co. 
2,725     acres,    locative    Interest    In    divers    counties, 
chiefly  on  Brazos  river,  known  In  this  es- 
tate as  'Buckbolds  Land,' 

— "be  sold  by  the  administi'ator  for  cash  on  the 
first  Tuesday  in  October  next  before  the  court- 
house door  in  the  town  of  Cold  Springs,  within 
the  legal  hours  at  public  outcry,  to  tbe  highest 
bidder,  and  that  said  administrator  make  due 
report  of  his  actions  hereunder.     ♦    •    • 

"The  above  and  foregoing  ordor  or  judgment 
was  recorded  in  Book  A  on  page  440  of  tbe  Min- 
ntes  of  District  Court  of  San  Jacinto  County, 
Texas." 

The  report  of  sale  made  under  the  fore- 
Koing  order  was  filed  by  the  administrator 
on  November  1,  1875,  and  was  In  full  as 
follows: 

"In    District    Court    of   San    Jacinto    County, 

The  Estate  of  James  Davis,  deceased,  by 

Jas.  B.  McCardell,  Adm'r. 

"To  the  Honorable  J.  R.  Burnett:  The  un- 
dersigned administrator  of  the  aforesaid  estate 
presents  to  tbe  court  the  following  report  of 
sale  of  lands  belonging  to  said  estate  made  on 
the  first  Tuesday  in  October,  inst.,  within  legal 
faonrs  at  public  outcrjr,  in  the  town  of  Cold 
Springs,  in  San  Jacinto  county,  before  toe 
oonrthouse  door  thereof,  after  having  first  giv 


an  legal  notice  of  the  time,  place,  and  terms 
of  the  same  as  prescribed  by  law  in  such  case, 
and  in  pursuance  of  the  order  of  your  honorable 
court  in  the  matter  of  said  estate  at  the  last 
term  thereof,  to  wit: 

Lot.       Lands  Sold.       Purchaser'a  Name.      Price. 

No.  I.       STH  acres,   KIncald      tract,      to' 

James  Hogue,   (or. .  |   251  43 

No.  2.  631  acres,  Martinez  grant  east 
of  the  Trinity,  la 
Liberty  county,  J. 
V.    Lea,    for (BIO 

No.   3.       621     acres,    of  same  to  tbe  same, 

J.  V.  Lea.   (or 68  10 

No.   4.      618     acres,    ol  same  to  the  same, 

J.  V.  Lea,   (or 61  80 

No.  5.  269  acres,  Martinez,  east  of 
Trinity  river.  In 
Liberty  county,  to 
J.  V.  Lea.  for 2»  59 

No.   6.      684^  acres,    same    to    tbe    same, 

(or    68  4» 

No.  7.  684  acres,  same  to  James  Da- 
vis,  (or   61 S2 

No.    8.       684%  acres,    same  to  O.   B.   Byrd, 

tor    C162 

No.  9.  1,616  acres,  J.  R.  Jones  H.  right. 
In  Angelina  coun- 
ty, to  James  Davis, 
tor 17776 

No.  10.  676  acres,  Richard  Langham, 
H.  D..  in  Haskell 
county,  tormerly 
Cook  county,  to  J. 
A.   McCardell,    (or..       143  76 

No.  11.  684%  acres,  Martinez,  W.  Trin- 
ity, In  Liberty 
county,  to  A.  E. 
Searcy    68  47 

No.  12.  Being   locative   Inter- 

est in  divers  sur- 
veys In  different 
counties  known  as 
tbe  Buckholtz  mat- 
ter, see  paat  exhib- 
it    and     order     o( 

sale,  *and  to 

James    Davis,    tor..       101  00 

No.  13.  640  acres,  Martinez,  near  Cold 
Springs,  In  San  Ja- 
cinto  county,   lor...    1,004  40 

Total  sales   }2.153  10 

"Terms  of  sale  being  cash,  and  the  title  and 
interest  of  said  estate  in  and  to  some  of  said 
lands  being  doubtful,  the  same  is  submitted  for 
your  honor's  approval. 

"J.  H.  McCardeU, 
"Adm'r  Est.  J.  Davis. 
"Sworn  to  and  subscribed  before  me  the  80th 
day  of  October.  1$75. 

"T.  F.  Meece, 
"Clerk  Dlst  Polk  Co.,  Texas. 
2,15.^11 
198.10 

1,957.01 
"Indorsements:    Estate  of  James  Davis.    Re- 
port  of   sale   of   lands  made  Oct.   5tb,    1875. 
Mled  Nov.  Ist,   1875. 

•G.  B.  Byrd,  C.  D.  C.  S.  J.  Co. 
"♦  Error:    See  amended  report  filed  Nov.  6, 
1876.     Davis." 

The  said  amendment  to  said  report  was 
filed  on  November  6,  1875,  being  as  follows: 
"In  District  Court  San  Jacinto  Co.    The  Es- 
tate of  James  Davis,  Deed.,  by  James  H. 
McCardell,  Adm'r. 

"To  Hon.  J.  R.  Burnett :  The  undersigned 
administrator  of  the  aforesaid  estate  begs  leave 
to  file  this  as  an  amendment  to  and  correction 
of  bis  report  of  sale  of  lands  made  on  the 
first  Tuesday  in  October  last. 

"He  shows  to  the  court  that  there  is  mis- 
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take  in  his  report  in  this,  that  in  bis  report 
there  appears  to  have  been  sold  540  acres  of 
land  in  the  Martinez  tract,  near  Cold  Springs, 
when  in  fact  there  was  only  455  acres  at  one 
&  *"/««  dollars  per  acre,  amounting  to  only 
$846>o/io«  dollars,  instead  of  one  thousand  and 
four   *Vioo   dollars. 

"Wherefore  he  asks  that  his  original  report 
be  corrected  accordins  to  the  fact  herein  shown. 
"J.  H.  McCardcll,  Adm't  Est.  J.  Davis. 
"Sworn  to  and  subscribed  before  me  the  6th 
day   of  Nov.   A.   D.   1875. 

"G.  B.  Byrd,  Clk.  D.  0.  S.  J.  Co. 
1,004.40 
846.30 


Error      198.10 
2,165.11 


1,057.01 
"Indorsed  :    Est.  Jas.  Davis.     Supplement  re- 
port sale  of  lands. 
1.957.01 
"Filed  Nov.  0/75. 

"G.  B.  Byrd,  Clk.  D.  C.  S.  J.  Co." 

On  November  6,  1875,  the  court  confirmed 
said  report  of  sale,  its  order  of  confirmation 
being  in  full  as  follows: 

"Estate  of  James  Davis,  Dec'd.,  by  3.  H.  Mc- 
Cardell,  Adm'r. 

"In  the  matter  of  this  estate  on  this  Novem- 
ber the  eth,  1875,  came  on  to  be  heard,  admin- 
istrator's report  of  sale  of  land  made  in  pursu- 
ance of  an  order  of  this  court,  said  report  hav- 
ing been  filed  on  this of  November,  1875, 

and  amended  this  day,  and  it  appearing  to  the 
court  that  said  report  and  amended  report  are 
duly  sworn  to  and  that  same  was  legally  and 
fairly  made  and  no  exceptions  have  been  filed 
thereto.  It  Is  therefore  ordered  and  decreed 
by  the  court  that  said  report  as  amended  be 
approved  and  said  sale  be  in  all  things  confirm- 
ed, and  that  the  administrator  make  title  on  the 
Jurchasers'  complying  with  the  terms  of  sale, 
t  is  further  ordered  that  said  report  and 
amendment  be  recorded  in  the  probate  records 
of  the  court,  and  the  same  is  here  referred 
to  for  the  name  of  purchasers  and  description 
of  said  land  sold,  price,  etc. 

"It  is  further  ordered  that  the  exhibit  for 
final  settlement  of  this  estate  be  continued  un- 
til next  term  of  this  court    »    •    • 

"The  above  and  foregoing  older  and  judg- 
ment was  recorded  in  Book  A,  the  first  on  page 
462,  and  the  last  on  page  464,  of  the  minutes 
of  the  district  court  of  San  Jacinto  county, 
Texaa." 

J.  V.  Lea,  appellee,  testified  tltat  be  is  a 
grandson  of  Gen.  James  Davis,  Ills  mother 
being  Catharine  Davis,  a  daughter  of  Gen. 
James  Davis,  and  after  her  marriage  to  J.  W. 
Creath  she  was  known  as  Catharine  D. 
Creath;  that  the  appellee  William  Long  is 
bis  tenant  upon  the  land  in  controversy,  hav- 
ing been  such  tenant  upon  the  land  in  con- 
troversy since  1905;  that  In  1870  he  lived  In 
Cold  Springs,  and  was  intimately  acquainted 
with  Dr.  J.  H.  McCardell,  who  was  the  ad- 
ministrator of  the  estate  of  Gen.  James 
Da  via 

"I  recall  at  a  sale  in  the  latter  part  of  the 
year  1875— October,  1875.  That  sale  took  place 
at  Cold  Springs.  I  purchased  land  from  the  ad- 
ministrator at  that  sale.  Dr.  McCardell  exe- 
cuted me  a  deed  for  the  land  purchased.  I 
don't  know  what  became  of  the  deed;  I  have 
searched  for  it  everywhere.  I  don't  know 
whether  it  was  recorded  in  Liberty  county  be- 
fore the  records  were  burned  in  1874.  I  made 
every  sort  of  search  for  it  everywhere.    •    »    • 


The  deed  from  Dr.  McCardell  was  delivered  to 
me.  I  am  an  attorney  at  law;  have  been  ever 
since  along  in  the  70'8.  I  recall  that  the  deed 
was  acknowledged.  It  was  signed  by  the  admin- 
istrator, signed  J.  H.  McCardell,  administra- 
tor of  the  estate  of  James  Davis,  and  admowl- 
edged  before  G.  B.  Byrd,  derk  of  the  conrt  I 
recall  how  the  land  conveyed  was  described. 
The  first  land  that  was  sold  at  that  sale  was 
684%  acres  to  Annie  E.  Searcy.  Then  there 
was  a  tract  of  land  sold  to  G.  B.  Byrd  of  684% 
acres,  and  to  James  K.  Davis  of  684  acres. 
Then  a  small  tract  sold  to  a  man  named  J(din- 
son,  I  believe  40  acres;  then  the  balance  un- 
sold portion  was  sold  to  me,  estimated  at  684% 
acres. 

"The  deed  to  me  described  the  land  lying  be- 
tween Lake  Creek  plantation,  J.  K.  Davis  tract, 
C.  B.  McCardell  tract,  C.  D.  Creath  tract. 
which  is  the  Hume  tract,  and  Trinity  river  and 
the  Searcy  tract.  The  J.  K.  Davis  tract  and 
the  G.  B.  McCardell  tract  bounded  this  tract 
which  was  sold  to  me  on  the  west;  the  Lake 
Creek  plantation  and  the  C.  D.  Creath  tract 
bounded  it  on  the  north." 

"Q.  On  the  south  what  tracts  of  land  bounded 
the  tract  you  bought?  A.  It  was  to  be  north 
of  the  Searcy  tract.  The  sales  were  made  in 
the  order  I  have  named,  and  on  the  day  of  sale. 
and  reported  to  the  court,  subsequent  term  of 
the  court — that  was  the  understanding;  the  next 
term  of  the  court  had  to  approve  it.  The  C.  B. 
McCardell  tract  lies  to  the  south  and  a  little  to 
the  west  of  the  tract  I  bought.  The  Trinity 
river  bounds  on  the  east  the  tract  that  I  bought 
r  made  the  purchase  about  which  I  have  testi- 
fied on  the  first  Tuesday  in  October,  1875,  at 
Cold  Springs.  Before  you  get  to  that  I  want 
to  state  that  I  paid  for  this  land,  too.  I  paid 
it  to  the  administrator;  since  that^me  I  have 
always  claimed  the  land.  I  heara  some  talk 
about  the  matter  of  a  contrary  claim  by  the 
Davis  heirs  before  this  suit  was  brought  *  *  * 
Well,  it  has  been  some  ten  or  twelve  years  ago, 
after  the  contract  was  made  with  Mr.  Mansfield 
with  respect  to  recovering  the  land  that  was 
sold — unsold— that  the  administrator  had  not 
sold;  why,  I  heard  some  discussion  about  this, 
as  to  whether  or  not  my  title  was  good.  I  had 
never  heard  any  controversy  as  to  my  title  un- 
til the  heirs  of  Gen.  Davis  had  entered  into  a 
contract  with  Mr.  Mansfield— none  whatever, 
and  I  do  not  believe  they  assert  it  now;  I  do 
not  believe  they  claim  it  now.  The  Byrd  tract, 
the  J.  K.  Davis  purchase,  and  the  Searcy  pur- 
chase have  never  been  claimed  by  any  one  so 
far  as  I  know.  I  know  where  they  are  on  the 
ground.  The  Searcy  tract  was  sold  to  McDon- 
ald, and  has  been  in  litigation  in  this  court  I 
think.  I  have  never  heard  any  of  the  Davis 
heirs  or  anybody  else  claiming  adversely  to  the 
people  that  bought  the  sales  that  took  place  on 
the  same  day  when  I  bought  I  know  where 
the  Byrd  tract  is.  I  know  where  the  J.  K. 
Davis  tract  of  land  is  on  the  ground.  I  recall 
the  transaction  definitely  which  involves  the 
lands  referred  to  in  the  report  of  sale  of  the 
administrator  on  the  first  Tuesday  in  October, 
1875,  this  report  referring  to  lot  1,  37%  acres 
Kincaid  tract;  then  lot  2,  631  acres  Afartines 
grant  east  of  the  Trinity  river,  J.  V.  Lea  for 
$63.10;  lot  3  calls  for  621  acres,  Martinez,  same 
to  same,  that  is  to  me,  J.  V.  Lea,  for  $68.10; 
lot  4,  618  acres,  same  to  same,  J.  V.  L^,  for 
$61.80;  lot  No.  5.  269  acres,  Martinex  east  of 
Trinity  river,  in  Liberty  county,  to  J.  V.  Lea 
for  $29.50.  I  am  the  3.  V.  Lea  referred  to  in 
that  report  I  bought  those  lands  as  that  re- 
port recites.  The  deed  was  made  for  them.  I 
afterwards  claimed  and  sold  i>artB  of  that  land. 
I  sold  the  land  on  the  east  side  of  the  Trinity 
river  to  Mrs.  McCardell.  I  sold  one  half  to 
Mrs.  M.  S.  McCardell.  I  sold  the  other  half  to 
Mrs.  Henry.  I  haven't  seen  it  for  years,  but 
my  recollection  is  that  instead  of  making  the 
deed  to  John  L.  Henry,  he  ashed  nte  to  make 
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the  deed  to  his  vrife  to  avoid  tlie  daim  of  limi- 
tation should  squatters  locate  on  it,  and  my  rec- 
ollection is  that  he  had  the  deed  made  to  his 
wife,  but  I  haven't  see  it  in  40  years.  I  Icnew 
at  that  time  that  limitation  would  not  run 
against  a  married  woman.  My  recollection  is 
that  I  made  the  deed  at  the  suggestion  of  Mr. 
Henry  to  his  wifa  I  did  not  purchase  any  oth- 
er land  on  the  ea«t  side  of  the  Trinity  river  at 
that  same  sale  other  than  the  land  I  sold  to  Mrs. 
McCardeU  and  Mrs.  Henry.  That  is  all;  that 
was  all  the  land  there  was  there  to  purchase. 
Tbere  was  no  other  land  there  to  purchase  that 
we  know  ai^thing  about.  I  bought  no  other 
land  on  the  west  side  of  the  Trinity  river  at 
that  same  sale  except  the  684%  acres  which 
has  been  inquired  about;  that  is  all  I  bought 
west  of  the  river.  In  the  report  of  sale  there  is 
thia  further  recital,  after  the  recital  of  lot  No. 

6,  which  I  have  testified  about,  as  follows,  'Lot 

7,  684%  acres,  to  James  Davis,'  and  I  recall 
that  that  sale  occurred  there  that  day.  I  recall 
that  James  Davis  got  a  deed  to  that  684% 
acres.  Lot  No.  8,  684%  acres,  to  G.  B.  Byrd. 
I  recall  that  G.  B.  Byrd  got  a  deed  to  that 
Tbeae  tracts  were  in  league  number  9.  They 
might  have  been  a  part  of  the  land  on  league 
number  9.  They  might  have  been  a  part  of  the 
land  on  league  6,  but  my  recollection  is  that  it 
was  dose  to  league  6.  Those  leagues  lay  par- 
allel to  each  oilier;  league  9  is  north  and  league 
6  is  south.  As  far  as  I  recall,  part  of  it  may 
be  on  league  6.  These  Byrd  and  Davia  tracts 
are  on  the  west  side  of  the  Trinity  river.  Lot 
6,  referred  to  as  684%  acres,  was  sold  to  me  at 
that  time.  I  paid  the  consideration,  and  the 
money  was  apportioned  among  the  heirs  of  the 
estate;  none  of  it  was  ever  returned  to  me.  My 
mother  inlierited  as  her  portion  of  the  estate 
whatever  interest  was  coming  to  her.  I  think  it 
was  small,  not  over  $138  or  $140.  I  don't  re- 
member, but,  whatever  it  was,  I  have  claimed 
this  land  since  that  date.  I  have  sold  about  40 
acres  of  it" 

"I  sold  part  of  it  to  an  oil  company;  I  sup- 
pose the  deed  will  show.  I  think  it  was  40 
acres  only  was  sold  to  Beatty,  and  I  think  I 
sold  Dannenbaum  a  small  tract,  about  40  or  50 
acres  in  all.  I  leased  part  of  the  tract  to  that 
oil  compaqy.  My  recollection  is  it  was  20  acres, 
but  the  lease  is  there;  it  possibly  might  have 
been  more.  I  never  heard  the  McCardells  or  the 
plaintiffs  in  this  suit  make  any  daim  to  this 
land  prior  to  the  time  the  heirs  made  (his  power 
of  attorney  to  Mansfield." 

"Mrs.  C.  B.  Martin  told  me  that  Aunt  Nug 
(Mrs.  M.  S.  McCardell)  had  accused  Martin  of 
trying  to  beat  some  of  the  Davis  heirs  out  of 
some  land,  and  she  (Aunt  Nag)  had  been  in- 
formed that  I  was  aiding  him.  Plaintiffs:  We 
objeet  to  any  conversation  between  you  and  an 
outside  party.  Ck>urt:  Go  ahead.  Plaintiffs: 
Note  our  exception. 

"When  Martin's  wife  made  that  statement  to 
me  I  went  back  home  and  told  my  wife  I  was 
going  to  see  Mrs.  M.  S.  McCardell.  She  said, 
'I  just  got  a  letter  from  Aunt  Nug  that  she 
will  be  down  here  to-morrow  or  in  a  few  days.' 
As  soon  as  she  came  to  my  house,  as  she  usually 
stayed  with  us,  and  I  told  her  what  I  had  heard, 
then  she  said,  Tes;  she  had  made  those  re- 
marics.'  She  was  a  very  positive  woman;  said 
what  she  thought  and  felt  with  anybody — she 
was  that  kind  of  a  woman.  I  explained  to  her; 
I  said,  'Now  the  dispute  is  between  the  Santos 
€!oy  and  the  Martinez  grant'  Martin  was  at- 
torney in  the  case.  I  came  into  the  courtroom 
and  walked  out,  and  never  opened  my  mouth, 
And  never  made  an  appearance  in  the  case,  and 
.  had  never  been  consulted  about  it  I  said  the 
only  land  I  own  is  the  land  I  bought  from  Dr. 
M<Kjardell  at  the  administrator's  sale  in  1875, 
and  de8cril>ed  it  to  her,  and  I  said,  'Tou  know 
that  I  bought  that  land  and  paid  for  it'  She 
«aid  she  expressed  her  entire  satisfaction  with 
it,  and  said  she  thought  it  belonged  to  me  and 


I  ought  to  have  it,  and  she  would  not  have  it 
under  any  circumstances.  I  explained  to  her 
what  land  I  had  bought  for  her  at  the  instance 
of  the  administrator,  Dr.  J.  H.  McCardell,  who 
was  her  husband,  he  suggesting  that  T  buy  that 
part  of  the  land  one-half  for  myself  and  on^ 
half  for  his  wife,  my  aunt  .1  bad  made  her  a 
deed  to  one-half  of  the  land  on  the  east  side  of 
the  river,  2,0(X)  acres,  something  about  2,000 
acres,  what  these  tracts  aggregated,  I  know. 
After  the  sale  Dr.  McCardell  said  his  wife  want- 
ed her  part  of  the  land,  and  I  made  her  a  deed 
for  her  half  of  the  land,  which  was  east  of  the 
Trinity  river,  and  my  half  sold  to  Mrs.  Henry. 
I  bought  at  other  sales  before  the  sale  made  in 
1875,  by  agreement  with  her  and  Dr.  McCardell, 
other  lands,  and  deeded  back  to  her  part  of  what 
I  bought  I  bought  the  Clark  Beach  land  in 
Montgomery  county,  and  the  Pressly  Gill  in 
Montgomery.  I  made  those  purchases  in  part 
for  myself  and  in  part  for  Mrs.  McCardell.  At 
the  time  of  this  conversation  with  Mrs.  M.  S. 
McCardell  I  told  her  what  land  and  the  only 
tract  of  land  I  was  claiming  in  the  Martinez 
league.  She  made  absolutely  no  daim  against 
me;   she  thought  it  was  all  right" 

On  cross-examination  the  appellee  Lea  fur- 
ther testified: 

"I  told  her  l'  claimed  640  acres.  I  did  not 
make  any  description  of  it  except  to  tell  that 
the  land  was  sold  to  me  at  administrator's  sale, 
at  the  same  sale  when  I  bought  the  land  which 
I  afterwards  sold  her  one-htuf  of,  made  at  the  , 
same  sale,  and  also  the  land  in  Cold  Springs, 
the  old  homestead  and  place  I  bought  and  deed- 
ed to  her  one-half  of  it  and  my  mother  one- 
half,  made  under  the  same  order  of  sale." 

"The  lost  deed  which  I  proved  was  never  re- 
corded in  Liberty  county.  I  have  never  been 
able  to  find  it  if  it  has  been.  I  cannot  say 
whether  I  ever  sent  it  for  record ;  don't  think 
so.  I  know  some  of  the  deeds;  one  deed  was 
executed  about  the  same  time  that  the  adminis- 
trator made  a  deed  for  it  My  recollection  is 
that  the  deeds  to  the  land  east  of  the  Trinity 
river  executed  the  same  day  were  recorded  here, 
and  I  thought  the  other  one  was  recorded  here. 
I  won't  say  that  they  were  all  executed  the  same 
day.  I  say  this,  I  said  the  day  of  the  sale  they 
executed  deeds  to  Mrs.  Searcy,  to  Mr.  Byrd,  and 
to  myself  and  Jim  Davis.  I  was  present  and 
saw  it  executed  to  Jim  Davis.  I  saw  the  deeds 
prepared,  but  whether  they  were  executed  on 
that  particular  day  I  could  not  determine.  My 
recollection  is.  Judge,  mine  was  not  executed 
on  that  day.  They  were  prepared  on  that  day. 
It  was  executed  in  a  few  days,  not  less  than  a 
week  from  the  time.  Tou  see  it  required  con- 
siderable time  to  prepare  the  deeds.  Dr.  Mc- 
Cardell lived  at  Livingston  and  this  sale  was 
at  Cold  Springs.  My  recollection  of  the  Green 
Byrd  684%-acre  tract  was  that  it  was  league 
6  or  9.  My  recollection  is  that  it  was  on 
number  6.  I  could  not  tell  you  how  it  was 
described.  We  got  a  board  up  there,  and  mark- 
ed these  tracts  of  land  as  well  as  it  could  be 
done  by  sections.  I  think  the  deed  to  me  was 
called  No.  6 — was  the  purchase  I  made;  the 
others  were  numbered  as  they  were  reached. 
They  sold  in  this  order.  The  Searcy  was  sold 
first  I  cannot  tell  you  the  sections  after  that. 
Dr.  McCardell  was  anxious  to  get  a  piece  of 
land  to  satisfy  Mrs.  Searcy,  and  had  some  one 
to  bid  it  in  for  her.  She  had  filed  some  sort  of 
a  suit  up  there  at  Livingston  against  the  admin- 
istrator.   I  think  they  sold  first  lot  11." 

"It  was  made  in  what  is  known  as  an  office 
survey,  and  we  took  the  report  of  the  com- 
missioners and  the  evidence  of  Dr.  McCardell 
as  to  where  this  land  was  and  as  to  the 
amount  of  it,  and  it  was  divided  up  in  such  a 
size  portion  as  he  thought  the  land  contained 
and  marked  it  out  on  thia  Uackl>oard.  I  do 
not  know  whether  I  can  tell  why  it  is  fractional 
acre  called  for  in  these  three  tracts  of  684% 
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acres.  I  cannot  say  except  when  you  divide 
the  unsold  land  into  so  man^  tracts  it  makes 
that  much,  I  cannot  describe  lot  No.  2  of 
631  acres.  You  will  find  that  all  that  land  sold 
was  sold  in  the  manner  I  have  described  to  you, 
and  my  recollection  is  that  the  deed  to  me  for 
the  land  east  of  the  river  was  made  in  one  deed. 
My  recollection  la  tne  land  east  of  the  river  was 
made  in  one  deed.  The  best  way  it  would  be 
described  by — now  that  land  across  the  river 
they  had  attempted  to  sell  it  at  a  previous  time ; 
you  know  the  law  required  when  an  executor 
sold  land  he  had  to  cut  it  up  in  40  acres  under 
the  statute  of  1870— that  is  my  recollection  of 
that  date — under  execution  gale  or  administra- 
tor's sale  they  had  to  cut  up  that  property  in 
40-acre  tracts.  They  had  at  one  time  attempt- 
ed to  sell  that  land  on  the  east  side  of  the  river 
in  that  manner,  and  it  was  bought  in  by  Judge 
Grosson,  and  afterwards  set  aside  on  the  theory 
that  he  was  county  judge.  My  recollection  is 
about  these  lots  east  of  the  river  in  the  Mar- 
tinez which  I  bought  were  conveyed  to  me  in 
one  deed.  My  recollection  is  it  was  written  on 
the  same  day,  but  whether  it  was  executed  on 
that  same  day  I  don't  know :  I  could  not  say 
positively.  My  recollection  is  that  lot  2,  631 
acres,  conveyed  to  me  on  the  east  side  of  the 
Trinity  river,  for  $63.10,  was  in  one  deed  with 
the  other  lots  east  of  the  Trintty  river,  which 
was  described  as  unsold  balance ;  but  whether 
or  not  when  I  sold  to  my  aunt  there  was  any 
metes  and  bounds,  I  have  no  definite  recollec- 
tion." 

"I  know  the  ground  where  by  survey  Is;  I 
know  the  J.  K.  Davis  place ;  I  know  my  moth- 
er's land.  I  know  where  the  creeks  lay  there. 
I  know  where  the  C.  B.  McCardell  tract  lay 
there.  I  know  where  the  Trinity  river  is.  I 
know  where  the  Lake  Creek  plantation  was, 
and  I  know  where  the  J.  K.  Davis  plantation 
was.  I  know  where  the  Hume  tract  was.  The 
first  recollection  was  I  filed  a  suit  in  the  SO's 
against  a  man  named  Cannon  for  trespass.  I 
only  knew  the  Hume  tract  in  1875  as  a  tract 
of  land  that  bad  been  sold  by  J.  H.  McCardell, 
administrator,  to  my  mother  in  the  sixties ;  it 
was  de8cril>ea  there  and  plainly  marked  on  the 
ground.  The  Searcy  tract  was  sold  on  the 
same  day  this  684%  acres  was  sold  to  me.  The 
Searcy  tract  was  still  above  the  Jager's  tract. 
This  blackboard  proposition  showed  the  land 
qold  off.  It  showed  the  Moore  tract ;  it  showed 
the  D.  L.  Jager's  tract ;  it  showed  all  the  Wil- 
liams; and  it  showed  the  different  tracts  that 
had  been  sold.  They  had  everything  that  we 
could  get.  They  had  some  kind  of  sketch  made 
by  some  of  the  surveyors,  had  one  as  big  as  that 
table  there;  they  had  no  smaller  ones.  I 
suppose  a  small  one  had  been  made,  and  possibly 
the  administrator  might  have  had  it.  I  don't 
know.  I  know,  in  estimating  the  size  of  those 
tracts,  it  was  discussed  by  the  administrator 
and  all  of  us  about  what  it  contained  between 
those  boundaries." 

"I  claimed  within  those  boundaries.  I  claim- 
ed the  land  in  controversy.  Tou  have  the  deeds 
there ;  you  have  the  C.  W.  Robinson  deed.  I 
claim  684%  acres  by  virtue  of  that  purchase. 
I  don't  know  that  there  is  1,400  acres.  There 
is  not  1,400  acres.  I  know  that;  I  do  know  it, 
unless  you  take  off  the  excess  of  the  Hume 
tract.  You  make  the  estimation  yourself.  You 
look  at  the  deeds.  You  have  the  deed  to  me 
calling  for  those  two  tracts  estimated  at  684% 
acres.  The  administrator  sold  all  that  there 
was  there  as  the  unsold  remnant,  and  his  re- 
port shows  it.  As  to  lots  6.  7,  and  8,  they  could 
not  be  contiguous,  because  the  land  does  not 
lie  that  way.  There  is  land  between  them.  I 
do  not  contend  that  there  was  not  enough  land 
on  the  west  part  of  the  leagues  to  make  three 
0S4-acre  tracts  there.  But  I  know  that  it  was 
estimated  by  the  administrator  at  the  time  of 
the  sale  that  there  was  not  enough  there,  and 
that  was  the  report  of  the  commissioners  ap- 


pointed for  that  purpose.  I  heard  afterwards 
there  was  an  excess  on  the  west  portion  of  the 
lands,  and  I  signed  a  power  of  attorney  with 
that  understanding  that  there  was  some  land 
there  to  be  recovered.  At  that  time  of  the  sale 
we  did  not  know ;  the  administrator  did  not 
know  it.  He  thought  he  had  sold  all  the  land 
and  everybody  else  thought  it.  The  idea  was 
to  sell  2,739  acres  west  of  the  river.  As  regards 
2,739  acres  west  of  the  river,  multiply  884% 
by  4;  what  does  it  make?  That  is  what  he 
reported.  That  was  the  statement  of  the  ad- 
ministrator and  his  judgment  about  it  and  the 
best  judgment  he  had  in  estimating  it  at  the 
date  of  the  sale;  the  best  we  cowld  from  the 
sales  which  had  been  made.  I  never  in  my  life 
that  I  know  of  descrilied  the  land  to  Mansfield. 
*  •  *  Why  certainly  it  has  been  known  by 
everybody  that  made  any  investigation  of  it. 
Mr.  Mansfield  knew  it.  The  only  claim  I  ever 
heard  that  he  or  plaintiffs  had  been  making  to 
this  land  is  that  you  don't  deny  the  land  belongs 
to  me,  but  you  claim  it  was  on  the  other  side 
of  the  river;  that. has  been  the  only  thing  I 
ever  heard  asserted  to  it.  You  admit  I  own 
the  land,  but  it  ought  to  be  on  the  east  side  of 
the  river  instead  of  on  the  west  side." 

Furthor,  Lea  testified  that,  when  the  ad- 
ministrator was  selling  lands, 

"I  remember  we  had  a  big  board,  and  put  the 
different  tracts  on  it.  Yes,  sir;  we  bad  a  big; 
blackboard.  I  think  Mr.  O.  B.  Albea:  Mr. 
Albea  made  one,  I  think  Mr.  Byrd  made  one, 
and  of  course  I  helped  all  I  could,  but  I  never 
was  much  hand  on  drawing.  The  administra- 
tor was  certainly  there,  J.  H.  McCardell,  and 
J.  A.  McCardell  was  there.  There  was  different 
plats  on  the  board  that  was  made  by  the  admin- 
istrator and  Mr.  Byrd  on  a  big  blackboard.  We 
had  chalk  there.  We  discussed  all  the  land  that 
they  sold  that  day.  They  drew  them  on  the 
blacktioard  with  white  chalk.  It  was  sold  just 
like  the  rest  of  the  estate  was  sold." 

It  was  agreed  by  all  parties  to  this  snlt 
that  there  Is  no  deed  of  record  from  J.  H. 
McCardell,  as  administrator  of  the  estate  of 
General  James  Davis  to  G.  B.  Byrd,  one  of 
the  purchasers  named  In  the  above. copied  re- 
port of  sale  filed  on  November  1,  1875;  the 
description  of  the  land  so  sold  G.  B.  Byrd  be- 
ing given  In  that  report  of  sale  simply  as  fol- 
lows: "IjOt  No.  8,  684%  acres;  same  to  O. 
B.  Byrd,  61.62."  But  there  Is  of  record 
from  G.  B.  Byrd  to  Robert  L.  Mulford,  dated 
December  14,  1875,  filed  for  record  March  1, 
1876,  and  recorded  In  volume  A,  page  749, 
Liberty  county  records,  and  this  deed  of- 
fered In  evidence  by  appellees  reads  as  fol- 
lows: 

"Know  all  men  by  these  presents  that  I, 
Green  B.  Byrd,  of  said  state  and  countjr,  for 
and  in  consideration  of  $684.00  to  me  paid  by 
Robert  L.  Mulford,  of  the  city  of  New  York, 
by  these  presents  do  grant,  bargain,  and  sell  and 
convey  unto  the  said  Robert  L.  Mulford,  heirs 
and  assigns,  the  following  described  property, 
viz.  684%  acres  of  land  out  of  the  league  No.  6 
of  the  lands  granted  to  Jose  Dolores  Martinez, 
situate  in  Liberty  county: 

"Beginning  at  the  S.  W.  corner  of  said  league; 
thence  north  to  corner  of  684%  out  of  same 
league  conveyed  to  Jas.  Davis ;  thence  east 
with  said  Davis  line  to  corner  of  same,  with  a 
684%-acre  tract  out  of  same  owned  by  Annie 
E.  Searcy;  thence  south  said  Searcy's  line  to 
the  south  line  of  said  league ;  thence  west  with 
said  south  line  to  the  place  of  beginning— coti- 
taining  684%  acres  of  land,  and  it  being  the 
same  conveyed  by  order  of  court  to  me  and  in 
the  matter  of  the  estate  of  Gen.  James  Davis.**' 
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And  the  Eodd  report  shows  sales  of  tracts 
of  land  to  James  Davis  and  A.  B.  Searcy,  as 
follows: 

"Lot  No.  7,  684  a.,  same  to  James  Davis  for 
61.52.  •  •  •  Lot  No.  11,  684%,  Martinea, 
\V.  Trinity,  in  Liberty  county,  to  A.  E.  Searcy, 
♦    ♦    •    68.47." 

And  appellees  offered  in  evidence  deeds  for 
said  lands  so  sold  to  James  Davis  and  A.  E. 
Searcy,  the  deed  to  James  Davis  being  dated 
April  4,  1876,  and  reading  as  follows: 

"Know  all  men   by   these   presents,   that   I, 
James  H.  McCardeli,  the  duly  appointed  and 
legally  quali6ed  administrator  of  the  estate  of 
James  Davis,  deceased,  resident  of  the  county 
of  Polk,  in  said  state,  by  virtue  of  an  order  of  the 
probate  court  in  and  for  the  county  of  San  Ja- 
cinto, ordering  me  as  administrator  aforesaid  en- 
tered upon  the  minutes  of  said  court  at  the  July 
term,  A.  D.  1875,  to  sell  among  other  lands  the 
foHowini;  described  tract  of  land,  being  part  of 
league  No.  6  of  an  eleven  league  grant  to  J.  D. 
Martinez,   in    the   county   of  Liberty,   in   said 
state:    Beginning  at  the  southeast  comer  of  sur- 
vey of  320  acres  made  off  of  said  south  line  of 
said  league  to  the  S.   W.  corner  of  a  survey 
made  for   O.   B.   Byrd   of   684   acres   off   said 
league:     thence  north,   with   said  Byrd's   west 
line,  to  H.  Johnson's ;    thence,  with  said  John- 
son's east  line,  to  the  S.  W.  line  of  a  survey 
made  for  D.   D.  Moore,   and  being  the  S.   E. 
course  to  the  S.   W.  comer  of  another  survey 
made  for  D.  D.  Moore,  and  being  the  8.  E.  cor- 
ner of  the   first-named   D.   D.   Moore  survey; 
thence  from  said  S.  W.  comer  to  the  N.  W. 
line    of    the    first-named    survey    for    Rieason 
Green ;    thence  south,  with  said  Green  survey, 
to  the  place  of  beginning,  so  as  to  contain  684 
acres  of  land,  together  with  all  and  singular 
the    rights,    members,    and    appurtenances    to 
'   the  same  belonging,  or  in  any  wise  incident  or 
appertaining,  after  advertising  the  said  land  ac- 
cording to  law,  and  at  public  auction  at  the  door 
of  the  courthouse,  within  the  legal  hours  of  sale, 
on   the  first  Tuesday  in  October,  A.  D.  1875, 
did  sell  said  land  to  Jack  Davis  as  trustee  for 
James  Davis,  as  provided  in  the  will  of  the  late 
General  James  Davis,   deceased,   for   the  sum 
of  sixty-one  and  •'/loo  ($61.62)  dollars,  he  be- 
ing  the  highest  and  best  bidder  for  the  same, 
and  said  sale  being  duly  returned,  was  received 
and  confirmed  by  the  said  court  at  the  Novem- 
ber term,  A.  D.  1875,  as  appears  from  the  min- 
utes of  said  court  recorded  in  Minute  Book  'A,' 
page  464,  as  an  order  passed  thereon  directing 
me   as   administrator  to  make  a  conveyance  to 
the    purchaser  of  said  land.     Now,  therefore," 
etc. 

And  the  said  deed  to  Mrs.  Annie  E.  Searcy 
is  dated  January  1,  1876,  and  reads  as  fol- 
lows: 

"Know  all  men  by  these  presents,  that  I, 
James  H.  McCardeli,  resident  of  the  county  of 
Polk,  in  said  stato.  and  duly  appointed  and  legal- 
ly qualified  administrator  of  the  estate  of  James 
Davis,  deceased,  by  virtue  of  an  order  of 
court  issued  at  the  July  term,  A.  D.  1875,  do 
t^ll.  among  other  lands,  the  following  described 
tract : 

"Beip.  on  the  west  bank  of  the  Trinity,  at  the 
N.  E.  comer  of  a  tract  sold  off  the  same  league 
to  1),  Li.  Jagers  of  802  acres ;  thence  west,  with 
said  Jagers'  north  line,  to  a  tract  of  Jand  sold 
to  C.  JO.  McCardeli;  thence  in  a  northerly 
course,  with  said  O.  B.  McCardell's  east  line, 
to  a  certain  point  in  said  line  by  running  in 
a  parallel  line  with  the  said  first  line  to  tiie 
Trinity  river,  so  as  to  make  684  acres  of  land; 
•  thence  down  said  Trinity  river  with  its  mean- 
dptinss  to  the  place  of  beginning,  to  contain 
fift4  acres  of  land  out  of  leagues  No.  6  and  9, 
grant^  to  Jose  Dolores  Martines,  in  the  county 


of  Liberty  and  atata  of  Texas,  together  with  all 
and  singular  the  rights,  members,  and  appur- 
tenances to  the  same  belonging  or  in  anywise 
incident  or  appertaining,  after  advertising  said 
land  according  to  law  and  at  public  auction  at 
the  door  of  the  courthouae  in  said  oountv,  with- 
in the   hours   prescribed   by    law   on   the   first 

Tuesday  in  ,  A.  D.  1875,  sell  said   land 

to  Mrs.  Annie  E.  Searcy  for  the  sum  of  sixty- 
eight  and  «o/ioo  dollars  ($68.00  and  40  cents), 
she  being  the  highest  and  best  bidder  for  the 
same,  and,  said  sale  being  duly  returned,  was 
received  and  confirmed  by  said  probate  court 
at  the  November  term,  A.  D.,  as  appears  from 
the  minutes  of  said  court,  recorded  in  Minute 
Book  A,  page  644,  and  an  order  thereon  passed, 
directing  me,  as  administrator,  to  make  con- 
veyance to  the  purchaser  of  said  land:  Now, 
therefore,"  etc 

The  said  Annie  E.  Searcy  tract  is  now 
known  as  the  Arch  McDonald  tract  of  684% 
acres,  and  Is  so  marked  on  the  Mansfield 
map,  which  is  attached  to  statement  of  facts 
as  Exhibit  12.  And  the  said  684  acres  which 
was  sold  and  deeded  by  the  administrator 
to  James  Davla,  as  above  shown,  was  there- 
after sold  by  said  James  Davis  to  John  H. 
Harford,  the  d^teriptlon  of  the  tract  being 
given  in  the  said  deed  from  Davis  to  Har- 
ford as  follows: 

"Beginning  atl  the  S.  W.  corner  of  a  survey 
of  320  acres  off  of  league  No.  6  of  said  11-league 
grant,  belonging  to  Reason  Green;  thence  W., 
with  the  south  line  of  said  league  No.  6,  to  the 
S.  W.  corner  of  a  survey  made  for  G.  Byrd  of 
6S4  acres  of  said  league ;  thence  N.,  with  the 
said  Byrd's  west  line,  to  H.  Johnson's;  thence 
with  the  said  Johnson  E.  line,  to  the  S.  W. 
line  of  a  survey  made  for  D.  D.  Moore ;  thence 
in  a  S.  E.  course  to  the  S.  W.  corner  of  another 
survey  made  for  D.  D.  Moore,  and  being  the  S. 
E.  comer  of  the  first-named  £>.  D.  Moore  sur- 
vey ;  thence  from  the  said  S.  W.  corner  to  the 
N.  W.  line  of  the  first-named  survey  for  Rea- 
son Green ;  thence,  with  the  said  Green's  sur- 
vey, to  the  place  of  beginning,  so  as  to  contain 
684  acres,  more  or  less." 

And  the  location  and  description  of  the 
Reason  Green  tract  referred  to  In  the  above 
description  was  shown  by  the  deed  from  Gen. 
James  Davis  to  Reason  Green,  dated  Sep- 
tember 10,  1850,  conveying  a  tract  of  320 
acres  out  of  league  No.  6  of  the  Martinez 
grant,  described  as  follows: 

"Beginning-  at  a  stake  on  the  south  boundary 
line  of  said  league  from  which  a  white  oak  20 
in.  in  dia.  mkd.  X  bra.  N.,  63  deg.  E..  dis. 
4°/io  and  a  white  oak  14  in.  dia.  mkd.  X  brs. 
Sy  4  deg.  E.,  dis.  40/10  vrs. ;  thence  N.,  1  deg. 
W.,  950  vrs.,  to  a  stake  from  which  a  pine  12 
in.  dia.  mkd.  X  brs.  S.,  20  deg.  W.,  dis.  32/10 
vrs.,  and  a  sweet  gum  12  in.  dia.  mkd.  X  brs. 
N.,  75  deg.  E.,  dis.  4  vrs. ;  thence  N.,  89  deg. 
B.,  1,900  vrs.  to  a  stake  from  which  a  red  oak 
22  in.  dia.  mkd.  X  brs.  S.,  84  deg.  W.,  dis. 
40/10  vrs.,  and  a  red  oak  18  in.  dia.  mkd.  X 
brs.  N.,  42  deg.  W.,  4»/io  vrs.;  thence  S.,  1 
deg.  E.,  950  vrs.  to  the  south  boundary  line  of 
said  league,  a  stake  from  which  a  sweet  gum- 18 
in.  dia.  mkd.  X  brs.  S.,  57  deg.  E.,  4<i/io  vrs., 
and  apin  oak  12  in.  dia.  mkd.  X  brs.  N.,  .SO 
deg.  W..  2  vrs.;  thence  S.,  89  deg.  W.,  with 
the  south  boundarjr  line  of  said  league  1,000 
vrs.  to  the  beginning  comer,  containing  320 
acres." 

And  there  is  no  dispute  about  the  actual 
Tocatlon  of  this  Reason  Green  320-acre  tract 
upon  the  ground ;  its  position  Is  well  known 
and  generally  recognized. 
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The  location  of  the  D.  L.  Jagers  802-acre 
tract  called  for  in  the  above-mentioned  deed 
from  the  administrator  to  A.  E.  Searcy  is 
shown  by  the  deed  to  said  Jagers  from  J.  H. 
McCard^I,  administrator  of  said  estate,  dat- 
ed January  1,  1874,  and  In  part  reading  as 
follows: 

"Know  all  men  by  these  presents  that  James 
H.  McCardell,  the  duly  appointed  and  legally 
qualified  adminlBtrator  of  the  estate  of  James 
Davis,  deceased,  resident  of  the  county  of  Polk, 
in  ^aid  state,  by  virtue  of  an  order  of  the  pro- 
bate court  in  and  for  the  county  of  San  Jadnto, 
ordering  me,  as  administrator  aforesaid,  entered 
upon  the  minutes  of  said  court  at  the  July 
term,  A.  D.  1873,  to  sell,  among  other  lands, 
the  following  described  tract:  Beginning  at  the 
S.  E.  corner  of  a  league  of  land  granted  to  J. 
D.  Martinez,  being  league  No.  6,  on  the  west 
bank  of  the  River  Trinity,  in  Liberty  county; 
then  west,  with  the  south  line  of  said  league, 
to  a  survey  made  from  said  league  to  Mrs.  M. 
D.  McCardell ;  thence  N.,  with  Mrs.  M.  D.  Mc- 
Cardell's  west  line,  to  C.  B.  McCardell's  south 
line ;  thence  with  said  south  line  and  her  S. 
western  line ;  thence  east  to  Trinity  river,  so 
as  to  make  802  acres  of  land ;  thence  down  said 
river  to  the  place  of  beginning;  together  with 
all  and  singular  tbe  rights,  members,  and  appur- 
tenances to  the  same  belonging  or  in  any  wise 
incident  or  appertaining,  after  advertising  the 
said  land  according  to  law,  did,  at  public  auc- 
tion at  the  door  of  courthouse  in  said  county, 
within  the  legal  hours  on  the  first  Tuesday  in 
September,  A.  D.  1873,  did  sell  said  land  to  D. 
L.  Jagers  for  the  sum  of  $802.00,  he  being  the 
highest  and  best  bidder  for  the  same,  and  said 
sale,  on  being  duly  returned,  was  received  and 
confirmed  by  the  said  court  at  the  November 
term,  A.  D.  1873,  as  appears  from  the  minutes 
of  said  court  recorded  in  Min.  Book  A,  p.  284, 
and  an  order  thereon  passed  directing  me,  as 
'  administrator,  to  make  a  conveyance  to  the  pur- 
chaser of  said  land." 

And  said  Jagers  afterwards  sold  this  same 
tract  of  land  to  Robert  L.  Mulford,  by  deed 
dated  December  13,  1875,  and  the  Mansfield 
map  (Exhibit  12  to  statement  of  facts)  has 
this  tract  marked  thereon  as  "Chas.  L.  Mul- 
ford 802  acres."  And  the  location  and  de- 
scription of  other  tracts  of  land  which  are 
referred  to  in  tbe  testimony  of  J.  V.  Lea  as 
bounding  the  tract  of  land  sold  to  him  by 
the  administrator  on  October  6,  1875,  are 
shown  by  other  deeds  offered  in  evidence, 
as  follows: 

A  deed  from  the  heirs  of  Gen.  James  Davis 
to  C.  B.  McCardell,  dated  March  81,  1859, 
and  reading  in  part  as  follows: 

"Know  all  men  by  these  presents  that  we,  the 
heirs  and  children  of  Gen.  Geo.  J.  Davis,  late 
of  the  county  of  Polk,  knowing  it  to  have  been 
tbe  intention  of  our  father  to  make  our  sister, 
C.  B.  McCardell,  a  title  deed  to  the  following 
described  tract  of  land,  and  knowing  be  request- 
ed on  bis  deathbed  to  have  the  field  notes  read 
to  bim  in  order  to  enable  him  to  make  the  deed, 
and- further  believing  it  to  be  her  equitable  right 
in  the  distribution  of  our  father's  estate,  do 
hereby  each  of  us  for  ourselves  make  unto  our 
sister,  C.  B.  McCardell,  a  deed  to  the  following 
tract  of  land,  it  being  the  same  designed  to  be 
so  deeded  by  our  father:  Lying  in  the  county 
of  liberty,  situated  on  one  of  the  leagues  grant- 
ed to  Jose  Dolores  Martinez,  and  including  in 
the  following  boundaries:  Beginning  on  the 
east  boundary  line  of  a  survey  made  from  off 
said  leagues  for  James  Davis,  Jun.,  a  stake 
from   which  a  holly  12  in.  dia.  mkd.  X  brs. 


north,  63  E.,  4.6  vrs.,  and  a  live  oak  12  in. 
diam.  mkd.  X  brs.  S.,  4  west,  S»/io  vrs. ;  thence 
east  2,700  vrs.  to  a  stake  from  which  a  frame 
white  oak  14  in.  in  dia.  mkd.  J.  A.  M.  brs. 
N.,  48  deg.  E.,  is/io  vrs.,  and  an  ash  13  in.  in 
dia.  mkd.  X  bra.  S.,  73  deg.  W.,  16  vrs.;  thence 
south  220  vrs.  to  the  west  bank  of  a  creek  a 
stake  from  which  a  Spanish  oak  18  inches 
mkd.  XX  brs.  N.,  23  deg.,  4«/io  vrs.;  thence 
down  said  creek,  with  its  meanderings,  and  in  a 
direct  line  south,  39^  west,  2,200  vrs.  to  a 
stake  on  the  west  bank  of  said  creek;  thence 
west  1,210  vrs.  to  a  stake  from  which  a  swamp 
white  oak  18  in.  in  dia.  mkd.  X  brs.  N.,  4  deg. 
W.,  2  vra.,  and  a  sweet  gum  18  in.  in  dia.  mkd. 
X  brs.  N.,  14  deg.  W.,  4  vrs. ;  thence  N.,  12 
deg.  W.,  at  663  vrs.  intersects  the  southeast 
corner  of  James  Davis  survey  at  2,000  vrs.,  the 
place  of  beginning,  containing  640  acres  of  land, 
more  or  less,  to  be  hers  to  have  and  to  hold 
forever." 

A  deed  from  the  heirs  of  Gen.  James  Da- 
vis to  M.  S.  McCardell,  dated  March  31, 1859, 
and  reading  in  part  as  follows: 

"Know  all  men  by  these  presents  that  we,  the 
heirs  and  children  of  Gen.  James  Davis,  de- 
ceased, late  of  the  state  and  county  above  writ- 
ten, knowing  it  to  be  the  intention  of  our  father 
to  make  to  our  sister,  M.  J.  McCardell,  a  deed 
to  the  following  described  land,  and  knowing  it 
to  be  her  equitable  right  prior  to  a  distribunon 
of  his  estate  between  his  heirs,  do  hereby  each 
of  us  for  ourselves  make  unto  our  said  sister 
a  deed  to  the  following  described  tract  of  land: 
Lying  in  the  count;  of  Liberty,  on  the  west 
bank  of  Trinity  river,  and  situate  on  one  of 
leagues  granted  to  Jose  Dolores  Martines;  beg. 
at  the  S.  E.  corner  of  James  Davis  survey ; 
thence  S.,  78  deg.  W.,  with  the  said  Davis  S. 
line  at  1,600  vrs.,  the  said  Davis  southwest  cor- 
ner at  1,900  vrs.,  made  corner,  at  stake  from 
which  a  red  oak  10  in.  in  dia.  mkd.  X  brs.  S., 
20  deg.  W.,  25/io  vrs.,  and  a  white  oak  12  in. 
in  dia.  mkd.  X  brs.  N.,  25  deg.  W„  10  vrs.; 
thence  S.,  12  deg.  .£.,  at  810  vrs.  intersects  the 
N.  line  of  a  320-acre  survey  made  for  Reason 
Green,  made  comer,  a  stake  from  which  a  mm 
oak  10  in.  dia.  mkd.  X  brs.  N.,  27  deg.  E., 
2s/io  vrs.,  and  a  pin  oak  16  in.  in  dia.  mkd. 
X  brs.  N.,  87  deg.  W.,  4'«/io  vrs. ;    thence  east 


with  said  Green  snrvey  1,080  vrs.  to  the  said 
Green's  northeast  corner;  thence  south  with 
said  Green  snrvey  l.<344  vra.  to  tbe  sontheasit 
corner  of  tbe  same;  thence  east  with  the  south 
line  of  said  league  No.  6  to  corner,  made  comer, 
a  stake  from  which  a  sweet  gum  16  in.  in  dia. 
mkd.  X  brs.  S.  E.  7  vrs.,  a  chestnut  white  oak 
8  in.  dia.  mkd.  X  brs.  S.,  16  deg.  E.,  5«/,o  vra. ; 
thence  north  1,939  vrs.  to  the  south  line  of  T. 
A.  McCardell  survey,  made  corner,  a  stake 
which  a  sweet  gum  16  in.  in  dia.  mkd.  X  brs. 
S.  E.  7  vrs.,  a  chestnut  white  oak  8  in.  dia. 
mkd.  X  brs.  S.,  16  deg.  E.,  Ss/io  vrs.;  thence 
west  with  T.  A.  McCardell  survey  to  his  south- 
west corner  a  stake  from  which  a  swamp  white 
oak  18  in.  in  dia.  mkd.  X  brs.  N.,  4  deg.  W.  2 
vrs.,  and  a  sweet  gum  18  in.  in  dia.  mkd.  X 
brs.  N.,  14  deg.  W.,  84  vrs.;  thence  north,  12 
deg.  W.,  with  T.  A.  McCardell  survey  603  vra. 
to  the  place  of  beginning,  to  be  hers  to  have 
and  hold  forever." 

A  deed  from  James  Davis  and  wife  to 
Fanny  Culmore,  dated  April  2,  1875,  and 
reading  In  part  as  follows: 

"Know  all  men  by  these  presents  that  we, 
James  Davis  and  Sarah  A.  Davis,  in  considera- 
tion of  the  sum  of  $2,500  gold  to  us  paid  by  Fan- 
ny Culmore,  the  receipt  of  which  is  hereby  ac- 
knowledged, have  granted,  bargained,  sold,  and  . 
released,  and  by  these  presents  do  grant,  bar- 
gain, sell,  and  release,  unto  the  said  Fanny  Cul- 
more all  our  right,  title,  and  interest  in  and  to 
the  following  described  property  (it  being  oar 
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homeateaj),  lying  and  beioK  situated  in  the 
<ounty  of  libertj,  state  of  Texas,  to  wit,  640 
acres  of  land  on  the  west  side  ot  Trinity  river, 
being  a  portion  of  one  of  the  11  leagues  granted 
to  Jose  Dolores  Mactines  by  the  state  of  Texas, 
and  bounded  as  follows:  Beginning  at  a  stake 
from  which  a  black  walnut  14  inches  in  diam. 
Id.  14  X  bears  8.,  85  deg.  and  30  min.  west, 
6'/io  vrs.,  and  a  red  oak  22  inches  in  diam. 
mkd.  X  bears  south,  47  deg.  30  min.  east,  4 
vrs. ;  thence  S.,  11  deg.  east,  2,200  vrs.  to  a 
stake  from  which  a  swamp  white  oak  20  inches 
in  diam.  marked  X  bears  N.,  7  deg.  W„  10  vrs., 
a  swamp  white  12  inches  in  diam,  marked  X 
brs.  south,  67  deg.  30  min.  east,  Q%  vrs. ; 
thence  S.,  79  deg.  W.,  1,000  vrs.  to  a  stake  from 
which  a  black  gum  12  in.  in  dia.  mkd.  X  bears 
south,  59  deg..  east,  Sfi/n  vrs.,  and  a  white  oak 
20  in.  diam.  mkd.  X  bears  N.,  27  deg.  west,  9 
VI8.;  thence  N.,  11  deg.  west,  2^00  vrs.  to  a 
stake  from  which  a  white  oak  20  in.  in  diam, 
mkd.  X  bears  south,  28  deg.  west,  T/ifi  ^n-, 
and  a  white  oak  16  inch,  in  diam,  mkd.  X  bears 
south,  1  deg,  east,  10  vrs.;  thence  N.,  79  deg. 
«ast,  1,600  vrs.  to  the  place  of  beginning." 

The  grantor,  James  DaTls,  in  the  deed  Just 
above  copied,  was  a  son  of  Oen.  James  Da- 
vis ;  and  while  there  Is  no  record  from  Gen. 
James  Davis  conveying  to  his  said  eon,  James 
Davis,  the  tract  of  land  conveyed  by  that 
son  to  Fanny  Culmore,  as  shown  by  the 
above  deed,  It  was  shown  that  this  son,  James 
Davis,  claimed  said  tract  of  land  under  a 
deed  from  hte  fttther.  Gen.  James  Davis,  and 
this  tract  was  recognized  as  the  property  and 
homestead  of  the  son,  James  Davis,  whose 
name  was  James  K.  Davis,  and  who  was 
sometimes  called  James  Davis,  Jr. 

A  deed  from  J,  H.  McGardell,  as  adminis- 
trator, to  Mary  Jane  Henderson  et  al.,  dated 
January  28,  1881,  and  In  part  reading  as 
follows: 

"Know  all  men  by  these  presents  that  I, 
James  H.  McGardell,  of  the  county  of  Polk, 
state  of  Texas,  the  duly  appointed  and  legally 
qualified  administrator  of  the  estate  of  James 
X>avi8,  deceased,  by  virtue  of  an  order  of  court 
issued  at  the  March  term,  A.  D.  1873,  which 
said  order  is  here  referred  to  in  Book  A  minutes 
of  said  court,  p.  225,  and  said  order  was  render- 
ed at  the  July  term  of  said  court,  p.  262,  Minute 
Book  A  of  said  court,  which  here  reference  to 
said  order  commanding  me  to  sell,  amonj^  other 
lands  belonging  to  said  estate,  the  following  de- 
scribed tract  or  parcel  of  land  lying  and  being 
situated  in  the  county  of  Liberty,  state  of  Texas, 
and  a  part  of  (or  3O0  acres  of  league  Ko.  9,  of 
an  11-league  granted  to  J.  D.  Martinez,  to  be 
surveyed  on  the  N..line  of  said  league,  and  be- 
ing what  is  known  as  the  Lake  creek,  known 
at  the  'Lake  Creek  Plantation'),  and  the  same 
mentioned  in  the  will  of  testator  devised  to  his 
widow  for  her  natural  life,  together  with  all  and 
singular  the  rights,  members,  and  appurte- 
nances to  the  same  belonging  or  in  any  wise  in- 
cident or  appertaining,  after .  advertising  the 
said  land  according  to  law,  did  at  public  auction 
at  the  door  of  the  courthouse  in  said  county, 
within  the  hours  prescribed  by  law,  on  the  first 
Tuesday  in  Sept,,  A.  D,  1873,  did  sell  said 
land  to  Bobt.  Elgin  for  Annie  Searcy,  Lillian 
JBlgin,  only  child  of  P.  Elgin,  deceased,  and  Alice 
Henderson,  descendants  of  legatees,  Mrs.  Mary 
Jane  Henderson  for  the  sum  of  $1,200,  they  be- 
ing the  highest  and  best  bidders  for  the  same, 
and  sale,  on  being  duly  returned,  was  received 
and  confirmed  by  said  probate  court  at  the  Nov. 
term,  1873,  there  which  said  order  is  here  re- 
ferred to  in  Book  A  minutes  of  said  court,  p. 
2&4,  directing  me,  as  the  administrator  aforesaid. 


to  make  conveyance  to  the  purdtasei  of  said 
lands:   Now,  therefore,"  etc. 

And  a  deed  from  J.  H.  McGardell,  admin- 
istrator, to  T.  A.  McGardell  and  G.  D.  Greath, 
dated  November  27,  1861,  and  reading  in 
part  as  follows: 

"Know  all  men  by  these  presents  that  I, 
James  H.  McGardell,  administrator  with  the 
will  annexed  of  James  Davis,  deceased,  by  virtue 
of  an  order  of  the  county  court  of  Polk  county, 
made  and  entered  of  record  at  its  May  term,  A. 
D.  1860,  authorizing  and  requiring  me  to  sell 
at  public  outcry  before  the  courthouse  door  in 
the  town  of  Livingston,  in  said  Polk  county,  aft- 
er giving  notice  of  said  sale,  the  following  de- 
scribed tract  or  parcel  of  land  belonging  to 
said  decedents'  estate,  lying  and  being  situate 
in  the  county  of  Liberty  and  state  aforesaid,  and 
more  fully  described  as  follows,  to  wit:  A  part 
of  the  headright  leagues  of  J.  D.  Martinez  em- 
braced in  said  grant  to  11  leagues  to  said  Mar- 
tinez, on  the  west  side  of  the  Trinity  river,  be- 
tween the  river  and  Lake  Creek  plantation,  a 
part  of  the  two  Martinez  leagues  there  located; 
beginning  at  the  upper  corner  of  the  upper 
league  on  the  west  bank  of  the  river,  running 
with  said  league  line  until  it  strikes  Lake  Greek, 
plantation ;  thence  with  said  plantation  line  to 
the  same  comer  of  said  plantation  line;  thence 
witii  Lake  creek  west;  thence  along  Lake  creek 
so  as  to  include  in  a  body  962%  acres  going 
back  and  commencing  on  the  river ;  and  where- 
as, after  giving  the  notice  required  by  the  stat- 
utes in  such  cases,  I  did  on  the  first  Tuesday  in 
February,  A.  D.  1861,  at  the  place  required  by 
the  order,  and  in  the  manner  and  form  required 
by  the  statutes,  and  on  the  terms  of  sale  as  spec- 
ified in  said  order,  offer  said  described  land  for 
sale  to  the  highest  bidder,  at  which  said  sale  T, 
A.  McGardell  and  C.  D.  Creath,  being  the  high- 
est and  best  bidder  thereof  at  the  sum  of  $1,300.- 
00,  or  $1.35  per  acre  for  said  tract,  the  same 
was  struck  off  to  them.  And  said  sale  having 
been  duly  reported  to  the  county  court  aforesaid, 
and  the  same  being  inquired  into  by  said  court 
at  its  February  term,  A.  D.  1861,  it  was  in  all 
things  allowed  and  confirmed,  and  I  was  or- 
dered to  extend  the  title  to  said  land." 

G.  D.  Greath,  one  of  the  grantees  In  the 
above-mentioned  deed,  was  the  mother  of 
the  appellee  J.  V,  Lea,  and  the  other  grantee 
In  said  deed,  T.  A.  McGardell,  after  said  deed 
was  made  to  them,  conveyed  all  his  interest 
In  said  land  to  the  said  Mrs.  Catharine  D. 
Greath,  his  deed  to  her  not  being  dated,  but 
acknowledged  July  11,  1868,  and  in  part 
reads  as  follows: 

"Know  all  men  by  these  presents  that  I,  T.  A. 
McGardell,  having  this  day  bargained  and  sold 
and  conveyed  to  Catharine  D.  Creath,  her  heirs 
and  assigns,  for  the  sum  of  $307.00  good  and 
lawful  money  in  hand  paid  in  consideration  for 
my  entire  interest  and  claim  in  the  following  de- 
scribed tract  or  parcel  of  land  purchased  in  the 
year  1861  of  the  estate  of  James  Davis,  deceas- 
ed, the  said  land  having  been  sold  in  the  town  of 
Livingston,  Polk  county,  by  order  of  court,  and 
deeded  to  T.  A.  McGardell  and  Catharine  D. 
Creath,  jointly  by  J.  H.  McGardell,  administra- 
tor of  the  estate  of  James  Davis,  deceased,  the 
said  land  lying  and  being  in  the  county  of  Lib- 
erty and  state  aforesaid,  being  more  fully  de- 
scribed as  follows,  to  wit:  A  part  of  the  head- 
right  league  of  J.  D.  Martin's  embraced  in  said 
grant  of  11  leagues  to  said  Martinez,  situated 
on  the  west  side  of  Trinity  river,  between  the 
river  and  Lake  Creek  plantation,  a  part  of  the 
two  Martinez  leagues  there  located;  beginning 
at  the  upper  comer  of  the  upper  league  on  the 
west  bank  of  the  river,  running  with  said  league 
line   until  it  strikes   Lake   Creek   plantation; 
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thence  with  uid  plantation  line  to  tlie  lower  cor- 1 
ner  of  said  plantation  line ;    tbence  with  L«ke 
creek  west;    thence  along  said  Lake  creek  so  as 
to  include  in  a   body  962%   acres  going  back 
and  commencing  on  the  river." 

The  said  Mrs.  Catliarine  D.  Creatb  after- 
wards conveyed  this  same  land  to  Mary  Lea 
Hume,  by  deed  dated  Septemt>er  2,  1881,  and 
on  the  Mansfield  map,  which  is  Exhibit  12 
to  statement  of  fact,  this  tract  is  marlced  as 
"H.  Chas.  Hume  962o/io  acres." 

Another  deed  was  offered  in  evidence 
which  calls  for  the  said  James  Davis  tract, 
which  was  sold  by  James  Davis  and  wife  to 
Fanny  Culmore,  as  above  noted,  this  deed 
being  from  J.  H.  McCardell,  administrator, 
to  wmiam  Williams,  dated  January  4,  1861, 
and  in  part  reading  as  follows: 

"Know  all  men  by  these  presents  that  I, 
James  H.  McCardell,  administrator  with  the 
will  annexed  of  James  Davis,  deceased,  by  vir- 
tue of  an  order  of  the  county  court  of  said  coun- 
ty made  at  its  October  term,  1860,  authorizing 
and  requiring  me  to  sell  the  lands  hereinafter 
described  at  public  auction  at  the  courthouse 
door  of  said  county  after  giving  the  notice  re- 
quired by  law  in  such  cases,  did  on  the  first 
Tuesday  in  December,  A.  D.  1860,  after  due  and 
legal  notice,  expose  the  hereinafter  described 
land  for  sale  according  to  the  requirements  of 
said  order,  when  William  Williams,  being  the 
highest  and  best  bidder  for  said  land  hereinafter 
described,  at  the  sum  of  $362.25,  the  same  was 
knocked  oft  to  him,  and  the  said  sum  having  been 
secured  as  the  law  required,  and  said  sale  having 
been  by  me  duly  reported  to  the  said  county 
court,  and  said  court  at  its  December  term,  A. 
D.  1860,  having  confirmed  and  approved  said 
sale,  and  by  said  order  authorized  and  required 
me  as  administrator  as  aforesaid  to  execute  and 
deliver  to  the  said  WUUam  Williams  title  for 
said  lands:  Now,  know  all  men  that  by  virtue 
of  the  order  aforesaid  and  the  consideration  of 
the  sum  of  $362.25,  the  amount  of  the  said  bid 
secured  to  me  to  be  paid  by  note  and  good  se- 
curities, have  bargained,  sold,  and  conveyed,  and 
by  these  presents  do  bargain,  sell,  and  convey, 
to  the  said  William  Williams  the  following  de- 
scribed tract  of  land,  situated  ib  Liberty  county, 
said  state,  west  of  the  Trinity  river,  being  a 
part  of  one  of  the  eleven  leagues  of  land  grant- 
ed to  J.  D.  Martinez;  beginning  on  northern 
line  of  league  at  the  N.  E.  corner  of  tract  No.  2, 
sold  at  same  time  to  D.  D.  Moore,  70  English 
chains  from  N.  W.  comer  of  league  from  which 
a  W.  oak  6  in.  dia.  mkd.  X  brs.  N.,  il)/^  E., 
22  links,  and  a  red  oak  16  in.  in  dia.  mkd.  X 
brs.  S.,  31  E..  30  links ;  thence  S.,  1  W^  with 
eastern  line  of  said  tract  No.  2,  to  its  S.  E.  cor- 
ner (in  edge  of  pondy  prairie),  from  which  R. 
oak  12  in.  dia.  mkd.  X  brs.  N.,  71Mi  W.,  34 
links,  and  B.  gum  14  in.  dia.  mkd.  X  brs.  S.,  8 
W.,  82  links;  thence  N.,  89  E.,  to  western 
boundary  line  of  survey  on  said  league  known  as 
the  James  Davis  640-acre  survey;  thence  in  a 
northerly  direction  with  west  line  of  said  James 
Davis  survey  and  west  line  of  tract  No.  1,  sold 
at  same  time  to  said  D.  D.  Moore,  and  conveyed 
to  him  (as  also  was  tract  No.  2,  January  4th, 
A.  D.  1801),  to  the  north  t>oundary  line  of  said 
league;  thence  with  said  boundary  line  S.,  8 
W.,  to  beginning  corner,  containing  345  acres." 

Also  a  deed  was  offered  from  said  admin- 
istrator which  calls  for  the  G.  B.  Byrd  tract, 
this  deed  being  to  Henry  Johnson,  dated 
April  4,  1876,  and  in  part  reading  as  fol- 
lows: 

"Know  all  men  by  these  presents  that  I. 
James  H.  McCardell,  the  duly  appointed  and 
legally  qualified  administrator  of  the  estate  of 


James  Davis,  deceased,  resident  of  Polk  ronnty, 
in  said  state,  by  virtue  of  an  order  of  the  pro- 
bate court  in  and  for  the  county  of  San  Ja- 
cinto, naming  me  as  administrator  aforesaid  at 
the  July,  A.  D.  1873,  term  of  said  probate  court, 
as  appears  from  the  minutes  of  said  court,  to 
sell  among  other  lands  the  following  described 
tracts  or  parocla  of  land,  being  part  of  leagne 
No.  6  e€  an  11-league  grant  to  J.  D.  Martinez, 
in  Liberty  county,  in  said  state:  Beginning  at 
the  most  southwest  corner  of  a  survey  of  land 
made  for  D.  D.  Moore  where  said  D.  D.  Moore's 
survey  crosses  the  north  line  of  said  league  No. 
6 ;   thence  west  with  said  league  line  to  the  N. 

E.  corner  of  survey  made  from  of  said 

league  for  Q.  B.  Byrd;  then  to  run  south  with 
said  Byrd,  east  with  said  Byrd;  thence  north  to 
the  place  of  beginning,  so  as  to  contain  40 
acres  of  land  in  as  nearly  a  square  a  form  as 
practicable;  together  with  all  and  singular  the 
rights,  members,  and  appurtenances  to  the  same 
belonging  or  in  any  wise  incident  or  appertain- 
ing, after  advertising  the  said  land  according  to 
law,  and  at  public  auction  at  the  door  of  the 
courthouse,  within  legal  hoyrs  of  sale,  on  the 
first  Tuesday  in  September,  A.  D.  1873,  did  sell 
said  land  to  Henry  Johnson  for  the  sum  of 
$35.00,  he  being  the  highest  and  best  bidder  for 
the  same,  and,  said  sale  being  duly  returned, 
was  received  and  so  confirmed  by  the  said  court 
at  the  November  term,  A.  D.  1873,  as  appears 
from  the  minutes  of  said  court  recorded  in  Min. 
Book  A,  p.  284,  as  an  order  passed  thereon  di- 
recting me  as  administrator  to  make  conveyance 
to  the  purchaser  of  said  land.    *     •    •  " 

And  showing  that  the  customary  coarse  or 
practice  pursued  by  J.  H.  McCardell,  admin- 
istrator of  the  estate  of  tien.  James  Da- 
vis, in  selling  lands,  was  to  have  («ly  an  in- 
definite and  meager  deacrlpiion  in  his  ap- 
plications for  sale,  the  orders  of  sale,  his 
reports  of  sales,  and  the  orders  of  confirma- 
tion, and  then  to  more  definitely  describe  the 
land  in  the  deed  which  he  would  make  un- 
der such  orders  and  reports,  the  appellees  of- 
fered In  evidence  other  applications  for  sale, 
orders  of  sale,  and  reports  of  sale  obtained 
and  made  by  said  administrator,  and  orders 
of  cmifirmatlon  for  lands  sold  by  him  at  oth- 
er times  than  on  October  6,  1875,  as  follows: 

An  order  confirming  certain  sales  thereto- 
fore reported,  and  reading  as  follows: 

"The  Estate  of  James  Davis,  Dec'd,  by  3.  H. 
McCardell,  Adm'r. 

"In  the  matter  of  this  estate,  the  said  admin- 
istrator having  returned  into  court  an  account 
of  the  sale  of  certain  lands  realty  belonging  to 
said  estate  heretofore  ordered  to  be  sold,  on  the 
first  Tuesday  in  September  last,  from  which  it 
appears  that  the  following  lands  was  sold  to  the 
following  named  purchaser,  to  wit:  First,  802 
acres  of  land  situated  in  I/berty  county,  Texas, 
part  of  league  No.  6  of  the  J.  D.  Martinez  elev- 
en-league grant,  sold  to  D.  L.  Jagers ;  second, 
300  acres  of  land  situated  in  Liberty  county, 
Texas,  part  of  league  No.  9  of  the  J.  D.  Mar- 
tinez eleven-league  grant,  sold  to  Robert  Elgin, 
for  Annie  Searcy,  Lillian  Elgin  (only  child  of 
P.  Elgin),  and  Alice  Henderson;  third,  960  acres 
of  land  situated  in  Parker  county,  Texas,  nat- 
ented  to  heirs,  of  Thos.  Neblett,  sold  to  Tom 
Moore.  J.  V.  Lea,  B.  McCardell,  and  J.  A.  Mc- 
CardeU;  fourth,  40  acres  of  land  situated  in 
Liberty  county,  Texas,  part  of  league  No.  6  of 
J.  D.  Martinee  eleven-league  grant,  sold  to  H. 
Johnson :  fifth,  4,428  acres  of  land  situated 
in  Chambers  county,  Texas,  the  same  being 
league  No.  11  of  the  J.  D.  Martines  eleven- 
league  grant,  sold  to  Tom  Moore,  J.  V.  Lea, 
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and  G.  W.  D«vls;  alxtli,  1,107  acres  of  land  ait- 
uated  near  the  line  of  Harris  and  Montgomery 
county,  Texas,  part  of  the  Pressly  GUI  head- 
right  league,  sold  to  James  Davis;  seventh,  1,- 
107  acres  of  land  situated  in  Montgomery  coun- 
ty, Texas,  part  of  the  Clark  Beach  headright 
league,  sold  to  James  Davis;  and  the  same  hav- 
ing been  duly  considered  by  the  court,  and  the 
manner  of  said  sale  so  made  having  been  inquir- 
ed into  because  it  appears  to  the  court  that 
sale  has  been  fairly  made  and  in  conformity  of 
law,  it  is  therefore  ordered  that  the  same  be, 
and  the  same  is  hereby,  approved  and  confirm- 
ed.   •••  " 

A  report  of  sale  filed  by  said  administra- 
tor on  January  1,  1861,  reading: 
To  the  Honorable  the  County  Court  of  Polk 

County: 
The  undersigned  administrator  of  the 
estate  of  James  Davis  respectfully 
submits  the  following  account  of 
sales  of  real  estate  lying  in  the 
county  of  Liberty  made  bv  bim  on 
the  first  Tuesday  in  December,  1800 
(the  4th  iuBt),  before  the  courthouse 
door  in  the  town  of  Livingston,  Polk 
county,  on  a  credit  of  twelve  months, 
with  ten  per  cent  per  annum  inter- 
est from  date  until  paid,  said  sale 
made  in  pursuance  of  your  honora- 
ble court,  to  wit:  1,579  acres  (fifteen 
hundred  and  seventy-nine  acres),  a 
part  of  tJbe  J.  D.  Marlines  eleven 
leagues,  sold  to  D.  D.  Moore  for  the 

sum  of f  1,761.64 

346  acres  (three  hundred  and  forty-five 
acres)  sold  to  W.  Williams  sons  for 
the  sum  of 862.25 


12,128.80 

An  order  of  sale  dated  June  1,  1860,  In 
part  reading  as  follows: 

"To  J.  M.  Crosson,  chief  justice  of  Polk  coun- 
ty, Texas,  the  petition  of  James  H.  McCardell, 
administrator  of  the  estate  of  James  Davis,  de- 
ceased, respectfully  shows  that  the  said  estate 
is  considerably  in  debt,  and  that  it  will  be  nec- 
essary to  sell  other  property  belonging  to  said 
estate  to  pay  the  debts,  your  petitioner  repre- 
sents that  tbe  debts  alrMdy  accepted  to  amount 
to  ten  thousand  one  hundred  "''/lao  dollars 
($10,100.07),  the  amended  list  of  claims  this  day 
presented  amounts  to  two  hundred  and  eighteen 
'o/iao  dollars,  and  there  are  other  claims 
amounting  to  about  one  hundred  and  ninety-six 
is/jgo  dollars,  the  sum  of  thirteen  hundred  dol- 
lars, set  apart  to  T.  A.  McCardell  and  wife,  in 
lieu  of  one  unsound  negro  set  apart  to  them,  on 
distribution  of  negroes,  and  which  has  since  died, 
amounting  in  the  whole  to  eleven  t&ousand  eight 
bmdred  and  fourteen  ^Vioo  dollars  ($11,814.52) 
dollars,  and  to  this  is  also  to  be  added  expenses 
of  administrators  and  cost  of  court  that  may 
yet  accrue.  Assets  on  hand  amounting  to  twen- 
ty-six hundred  and  fifty-two  «/ioo  (?2,652.0«) 
on  his  settlement  this  day,  and  also  three  hun- 
dred and  flfty-six  •"/loo  dollars  sales  of  perish- 
able property  due  the  Ist  of  August,  1860,  and 
sales  of  real  estate,  to  wit,  part  of  J.  C.  Swilley 
league,  amounting,  to  two  thonsand  and  ninety- 
two  "Aoo  dollars  ($2,092.68),  due  on  or  about 
April  the  Ist,  1861,  amounting  in  all  to  five 
thousand  one  hundred  and  one  and  *Vioo  dol- 


lars, showing  a  balance  yet  due  of  six  thousand 
seven  hundred  and  thirteen  "/mo  dollars  (6.- 
713.12),  to  which  add  at  least  one  thousand  dol- 


lars (1,000)  for  interest  and  administration  costs 
and  court  fees,  making  an  amount  equal  to  (7,- 
7l3.12)  dollars,  wherefore  your  petitioner  prays 
your  honorable  court  to  grant  him  an  order  tor 
the  sale  of  the  league  of  land  lying  in  Liberty 
county,  Texas,  known  as  the  White  Oak  league, 
known  also  as  a  part  of  Jose  Dolores  Martinez 
leagne  grant  of  umd.     Tour  petitioner  further 


prays  for  an  order  of  sale  of  the  lands  lying 
between  the  plantation  known  as  Lake  Creek 
plantation  and  the  l^inity  river,  in  Liberty 
county,  Tei-as,  beginning  at  the  S.  E.  comer 
of  survey  made  of  the  Martinez  eleven  league  for 
F.  A.  &  C.  B.  McCardell,  and  sufllcient  quality 
to  pay  said  debt,  and  also  that  the  said  White 
Oak  league,  or  so  much  thereof  as  may  tte  nec- 
essary to  pay  said  debts,  and  in  such  quantities 
as  may  be  deemed  beet,  advantageous  to  said 
estate,  by  said  administrator  and  in  duty  bound 
he  will  ever  pray,"  etc. 

"J.  H.  McCardell,  Administrator." 

Beport  of  sale  filed  January  1,  1861,  read- 
ing as  follows: 

"The  undersigned  administrator  of  the  estate 
of  James  Davis  respectfully  submits  a/c  of  sales 
of  real  estate  lying  in  the  count;^  of  Liberty 
made  by  him  on  the  third  Monday  in  December, 
1860  (tne  4th  inst.),  before  the  courthouse  door 
in  the  town  of  Livingston,  Polk  county,  on  a 
credit  of  twelve  months,  with  ten  per  cent,  per 
annum  interest  from  date  until  paid,  said  sale 
made  in  pursuance  of  your  Hon.  court,  to  wit: 
1679  acres  (fifteen  hundred  and  sev- 
enty-nine acres),  a  part  of  the  one  of 
the  J.  D.  Martinez  11  leagues  sold  to 

D.  D.  Moore,  for  the  sum  of $1,761.64 

345  acres  (three  hundred  and  forty- 
five  acres)  sold  to  Wm.  Williams, 
Senr.,  for  the  sum  of 362.25 

92,123.89" 
Order  confirming  sale  made  In  December, 
1860,  reading  as  follows: 

"Succession  of  James  Davis. 

"December  Term,  A.  D.  1860. 
"James  H.  McCardell,  administrator  of  the 
estate,  having  at  this  term  of  this  court  filed  a 
report  of  the  sale  of  fifteen  hundred  and  seventy- 
nine  acres  of  land,  a  part  of  the  headright  of 
J.  D.  Martinez,  on  the  first  Tuesday  in  Decern 
ber,  1860,  sold  to  D.  D.  Moore,  and  also  three 
hundred  and  forty-five  acres,  part  of  the  same 
survey,  sold  to  W.  Williams,  sold  on  the  same 
day,  both  of  said  sales  bein^  made  at  public 
outcrjr,  in  the  manner  required  by  law,  and 
in  said  sales  the  court  being  satisfied  that  said 
administrator  has  proceeded!  in  strict  conform- 
ity to  law  and  the  decree  of  this  court.  It  is 
therefore  ordered  by  the  court  that  said  report 
be  received,  and  in  all  things  allowed  and  con- 
firmed and  recorded,  and  said  administrator  is 
hereby  authorized  to  extend  titles  to  said  pur- 
chasers, according  to  the  statute  in  such  cases 
made  and  provided." 

And  nnder  that  order  of  confirmation  the 
administrator  on  January  4,  1861,  made  a 
deed  to  William  wnilams  for  345  acres  of 
land  described  by  complete  and  definite  field 
notes,  this  deed  reciting  that  it  was  made — 
"by  virtue  of  an  order  of  the  county  court  of 
said  county  made  at  its  October  term,  1860,  au- 
thorizing and  requiring  me  to  sell  the  lands 
hereinafter  described  at  public  auction  at  the 
courthouse  door  of  said  county,  after  giving  the 
notice  required  by  law  in  such  cases,  did  on  the 
first  Tuesday  in  December,  A  D.  1860,  after 
due  and  legal  notice,  expose  the  hereinafter  de- 
scribed land  for  sale  according  to  the  require- 
ments of  said  order,  when  William  Williams,  be- 
ing the  highest  and  best  bidder  for  said  land 
hereinafter  described,  at  the  snm  of  $9^2.25, 
the  same  was  knocked  off  to  him,  and  the  said 
sum  having  been  secured  as  the  law  required, 
and  said  sale  having  been  by  me  duly  reported 
to  the  said  county  court,  and  said  court  at  its 
December  term,  A.  D.  i860,  having  confirmed 
and  approved  said  sale,  and  by  said  order  au- 
thorized and  required  me,  as  administrator  as 
aforesaid,  to  execute  and  deliver  to  the  said  Wil- 
liam Williams  title  for  said  lands." 
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Then  follows  the  granting  clause  for  a 

tract  out  of  the  Martines  grants  west  of 
Trinity  river,  described  by  definite  and  com- 
plete field  notes  of  a  tract  of  land  "convey- 
ing 345  acres." 

An  order  of.  sale  made  In  October,  1860, 
reading  as  follows: 

"In  the  matter  of  this  succession  James  Davis, 
H.  McCardell,  the  administrator  of  this  estate, 
filed  an  additional  exhibit,  showing  more  clearly 
the  indebtedness  of  said  estate,  as  well  as  the 
moneys  comine  to  said  estate,  also  his  petition 
praying  the  aflowance  and  confirmation  of  said 
exhibit  and  the  sale  of  more  property  of  this 
estate,  which  petition  is  in  all  things  granted, 
and  said  exhibit  ordered  to  be  filed  and  record- 
ed;- and  whereas,  it  appearing  to  the  satisfac- 
tion of  the  court  that  there  is  $3,334io/jop 
against  the  estate  that  is  not  provided  for,  or 
any  funds  coming  in  the  bands  of  administrator 
to  pay  it;  and  whereas,  it  also  appearing  to  the 
satisfaction  of  the  court  that  lands  ordered  to 
be  sold  at  the  May  term  of  this  court  lying  on 
Lake  creeic  has  not  been  sold;  it  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court  that 
J.  H.  McCardell,  the  administrator,  sell  at  the 
«ourthouae  door  of  the  town  of  Livingston,  on 
the  Ist  Tuesday  in  December  next,  so  much 
land  off  of  the  two  leagues  of  the  J.  D.  Martinez 
11-league  fcaat,  upon  which  Lalce  Creek  planta- 
tion is  situated,  as  will  pay  the  aforesaid 
sum  of  three  thousand  and  three  hundred  and 
thirt^r-four  i»/ioo.  and  other  and  further  costs 
in  this  matter  incurred,  said  land  to  he  directed 
and  sold  in  such  sized  tracts  or  parcels  as  may 
appear  to  the  administrator  to  be  most  advan- 
tageous to  tlie  estate  to  be  sold,  on  twelve 
months'  credit,  taking  notes  and  approved  se- 
curity, with  ten  per  cent  interest  from  date  of 
sale  till  paid." 

The  land  east  of  the  Trinity  river,  which 
was  bought  by  J.  V.  Lea  at  the  administra- 
tor's sale  made  on  October  5,  1875,  Is  lo- 
cated In  the  Martinez  league  No.  1,  which  is 
east  of  the  Trinity  river,  as  shown  by  the 
administration  proceedings  as  well  as  by  the 
deed  made  to  Lea  by  the  administrator  on 
April  6,  1876,  that  deed  reading  as  follows: 

"That  1,  James  H.  McCardell,  the  duly  ap- 
pointed and  legally  qualified  administrator  with 
the  will  annexed  of  the  estate  of  James  Davis, 
deceased,  and  resident  of  said  county,  by  virtue 
of  an  order  of  the  Hon.  district  court  of  San 
Jacinto  county  in  said  state,  setting  as  a  court 
of  probate,  made  and  entered  upon  the  minutes 
of  said  court  at  the  July  term,  1875,  thereof, 
ordering  and  requiring  me,  as  administrator  as 
aforesaid,  to  sell  the  land  hereinafter  described 
(among  other  land)  at  public  auction  to  the 
highest  bidder  at  the  courthouse  door  of  said 
San  Jacinto  county,  after  giving  the  notice  pro- 
vided, did  on  the  first  Tuesday  in  October,  1875, 
expose  said  lands  to  sale  according  to  the  terms 
of  said  order,  and  James  V.  Lea,  he  being  the 
highest  and  best  bidder  therefor,  the  same  was 
struck  off  to  him  for  the  sum  of  two  hundred 
and  fourteen  ^o/iaa  dollars.  And  said  sale,  hav- 
ing been  duly  returned  to  said  court,  was  by 
said  court  received  and  confirmed  at  the  Novem- 
ber term,  1875,  thereof  as  appears  from  the 
minutes  of  said  court  entered  m  Minutes  Book 
A,  page  464,  and  an  order  thereon  was  made  di- 
recting me,  as  administrator  as  aforesaid,  to 
make  conveyance  to  the  purchaser  or  purchasers 
of  said  land. 

"Now,  therefore,  I,  James  H.  McCardelL  ad- 
ministrator as  aforesaid,  in  consideration  of  the 
premises,  the  orders  of  said  court,  and  the  pay- 
ment of  said  snm  of  two  hundred  and  fourteen 
^"/xno  dollars  to  me  in  band  fully  and  finally 
paid  by  the  said  James  V.  Lea,  have  granted, 


bargained,  sold,  released,  and  oonveyed,  and  by 

these  presents  do  grant,  bargain,  release,  and 
convey,  untp  the  said  James  V.  Lea  the  fol- 
lowing described  tract  of  land,  to  wit: 

"Division  No.  7  and  8  of  block  No.  4,  division 
No.  9  and  10  of  block  No.  5,  division  No.  11 
and  12  of  block  No.  S,  division  No.  13  and 
14  of  block  No.  7,  as  per  plat  filed  in  office  of 
the  county  court  of  Polk,  and  transferred  to  the 
office  of  the  district  court  of  said  San  Jacinto 
county  in  case  of  estate  of  James  Davis,  de- 
ceased, said  lands  more  fully  described  as  fol- 
lows: 

"Beginning  at  the  N.  W.  corner  of  division 
No.  7,  in  block  No.  4:  thence  cast  at  sixty 
Enp:lish  chains,  corner  of  league  line  between  di- 
vision No.  7  and  9;  thence  east  again  at  sixty 
English  chains,  corner  in  said  line  between  divi- 
sion No.  9  and  11;  thence  again  east  at  sixty 
English  chains,  comer  on  said  line  between  di- 
vision No.  11  and  13;  thence  again  east  twenty- 
six  Ebglieh  chains  and  fifty  links,  to  N.  E. 
comer  of  division  No.  13,  it  being  the  northeast 
comer  of  the  league  hereinafter  mentioned,  mak- 
ing the  distance  from  the  beginning  to  said 
northeast  corner  two  hundred  and  six  English 
chains  and  fifty  links;  thence  in  a  southern  di- 
rection one  hundred  and  one  English  chains,  to 
corner  of  division  No.  4,  it  being  the  southeast 
comer  of  said  league;  thence  west  at  twenty- 
six  English  chains  and  fifty  links,  corner  (on 
south  league  line)  between  division  No.  14  and 
12;  thence  again  west  on  said  line  sixty  Eng- 
lish chains,  corner  between  division  No.  12  and 
10;  _  again  west  on  said  line  at  six^  English 
chains,  corner  between  division  10  and  8;  again 
west  sixty  English  chains  on  Baid,lin&  to  cor- 
ner between  division  No.  8  and  A  making  the 
length  of  the  line  two  hundred  and  six  English 
chains  and  fifty  links;  thence  north  with  east  « 
line  of  block  No.  3  to  the  place  of  beginning, 
containing  two  thousand  and  one  hundred  and 
forty-five  acres  more  or  less;  the  said  lands 
lying  in  Liberty  county,  said  state,  east  of  the 
Trinity  river,  and  being  a  part  of  one  of  the 
eleven  leagues  granted  to  J.  D.  Martinez,  knowu 
as  the  White  Oak  league." 

Then  all  of  that  land  which  Lea  imrctaased 
at  said  administrator's  sale  eatt  at  the  Trin- 
ity river  out  of  said  league  No.  1  be  after- 
wards sold  to  his  aunt,  Mrs.  J.  H.  McCardell 
(who  was  also  known  as  M.  S.  McCardell), 
and  Mrs.  Cornelia  J.  Henry,  one-half  of  all 
of  said  land  to  each  of  them,  as  shown  by 
his  deeds  to  them,  respectively;  the  deed 
from  Lea  to  Mrs.  M.  8.  McCardell  being 
dated  June  27,  1882,  and  reads  as  follows: 

"Know  dl  men  by  these  presents  that  I, 
James  V.  Lea,  of  the  county  of  San  Jacinto  and 
state  of  Texas,  in  consideration  of  the  sum  of 
$250.00  to  me  in  hand  paid  by  M.  S.  McCardell 
of  the  county  of  Polk  and  state  of  Texas,  have 

f ranted,  sold,  and  quitclaimed  unto  the  said  M. 
.  McCardell  an  undivided  one-haif  interest  in 
and  to  that  certain  tract  or  parcel  of  land  lying 
and  situated  in  Liberty  county  and  state  of 
Texas,  and  more  particidarly  described  as  fol- 
lows, to  wit:  A  part  of  the  J.  D.  Martines  grant 
known  as  White  Oak  league  on  east  side  of 
Trinity  river;  l>eginning  on  league  line  at  sur- 
vey of  318  acres  made  to  T.  A.  McCardell; 
thence  east  with  said  line  to  eastern  comer  of 
said  league  line;  thence  south  with  eastern 
boundary  line  to  southeast  corner  of  league  line; 
thence  W.  with  said  line  to  survey  made  for 
Simeon  De  Blanc  J  thence  N.  with  De  Blanc 
and  McCardell's  line  to  northern  league  line, 
containing  2,100  acres;  to  have  and  to  hold 
the  abov^escribed  premises  in  fee  simple,  to- 
gether with  all  the  rights  and  appurtenances 
thereto  belonging,  unto  the  said  M.  S.  McCard- 
ell, her  heirs  and  assigns,  forever." 
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And  the  deed  fzom  Lea  to  Mrs.  Cornelia 
J.  Henry,  betni;  dated  December  29,  1877, 
reads  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
James  V.  Lea,  of  said  county  and  state,  for 
and  in  consideration  of  the  sum  of  five  hundred 
dollars  to  me  in  hand  this  day  payi  by  Mrs. 
Cornelia  J.  Henry  of  the  county  of  Smith  in 
said  state,  have  this  day  and  by  these  presents 
do  bargain,  sell,  and  convey  unto  the  said  Cor- 
nelia J.  Henry  the  following  described  tracts 
of  land:  f^rst,  that  certain  two  hundred  acres 
of  land  part  of  the  three  hundred  and  twenty 
acre  headright  survey  of  Robert  W.  S.  Boothe 
lying  in  San  Jacinto  county,  and  more  particu- 
larly described  in  a  deed  from  Jack  Davis  to 
Eliza  Davis,  dated  8th  June,  1863,  and  record- 
ed on  page  386  of  Book  B,  records  of  deeds  of 
San  Jacinto  county,  and  conveyed  to  me  by  J. 
H.  McGardell  as  administrator  of  said  Eliza 
Davis.  Second,  ten  hundred  and  seventy-two 
aod  one-half  (1,072^)  acres  of  land  lying  on 
the  east  of  the  Trinity  river,  in  the  county  of 
Liberty,  in  said  state,  the  same  being  the  one- 
balf  of  the  land  conveyed  to  me  by  James  H. 
McCardell  as  administrator  of  tbe  estate  of 
James  Daris,  deceased,  by  deed  dated  the  5th 
daj-  of  April,  A.  D.  1876.  as  divisions  No.  9 
and  10  of  block  No.  5,  divinons  No.  11  and  12 
of  block  No.  6,  divisions  No.  13  and  14  of  block 
No.  7,  as  per  plat  filed  in  the  office  of  the  county 
clerk  of  Folk  county,  and  transferred  thence  to 
the  office  of  the  district  court  of  San  Jacinto 
county  in  this  case  of  the  estate  of  James  Davis, 
and  being  a  part  of  one  of  tbe  eleven  leagnes 
granted  to  J.  D.  Martinez,  known  as  the  'White 
Oak  League,'  said  land  (the  one-half  interest  in 
which  now  remaining  in  me)  is  fully  described 
in     said     deed     from     said     McCardell     to 


It  was  H.  P.  Mansfield,  one  of  the  appel- 
lants,  who  first  claimed  to  have  discovered 
that  there  remained  land  In  leagues  Nos.  9 
and  6  of  tbe  Martinez  grant  which  the  ad- 
ministrator of  the  Gen.  James  Davis  estate 
did  not  sell,  and  Mansfield  it  was  who  gave 
to  the  heirs  of  Gen.  James  Davis  the  first 
Information  abont  this  supposed  unsold  land. 
In  his  own  words  Mansfield's  testimony  Is: 
"The   powera  of  attorney  from   the  heirs  of 
Gen.  James  Davis  to  H.  P.  Mansfield  were  exe- 
cuted to  me  tinder  the  following  circumstances: 
I  first  discussed  it  with  Mr.  C.  B.  Martin  and 
Judge  Lea.     I  had  aa  abstract  prepared  which 
furnished     the     first    information     abont     the 
leagues.     Messrs.  Martin  and  Lea  fully  discuss- 
ed the  matter  and  we  gained  such  information 
as  the  abstract  disclosed.    I  sketched  in  the  dif- 
ferent tracts  on  a  map  which  I  was  preparing. 
I  knew  very  well  that  there  was  something  there 
to  be  recovered.     For  this  reason,  we  then  en- 
tered ioto  the  agreement  as  set  out  in  tbe  power 
of  attorney." 

Farther,  Mansfield  testified: 

"I  bad  fibred  that  there  was  vacant  land 
there,  and  I  think  the  McCardells  always  knew 
that  there  was  vacant  land  between  the  Lake 
Creek  plantation  and  the  C.  B.  McCardell" 

And  the  power  of  attorney  which  the  heirs 
of  Gen.  James  Davis  (Including  J.  V.  Lea) 
gave  to  Mansfield  on  Jone  4,  1902,  expressly 
and  particularly  stated  that  this  power  of 
attorney  did  not  apply  to  the  various  tracts 
of  land  tD  the  Martinez  grant  which  some  of 
said  heirs  owned  In  their  own  right  and  in- 
'•■ividnally.  not  by  inheritance  alone,  but  also 
Dy  deeds  of  gift  and  deeds  made  by  order  or 
decree  ot  court.    Those  lands  so  ludlvidaally 


owned  are  plainly  protected  by  being  exdud- 
ed  from  the  power  of  attorney  by  this  provi- 
sion thereunder,  reading: 

"Provided,  however,  that  some  of  the  surviv- 
ing heirs  and  descendants  above  named  of  tbe 
said  James  Davis,  Sr.,  claim  to  own  in  their 
own  right  and  individual  name  other  than  in- 
heritance tracts  of  land  in  one  or  both  of  said 
leagues,  which  tract  or  tracts  have  been  convey- 
ed to  them  by  gift  or  otherwise,  or  by  some  or- 
der or  decree  of  court  or  by  deed.  Wherefore 
it  is  expressly  agreed  that  any  tract  or  tracts  of 
land  that  have  been  heretofore  conveyed  ^o  any 
of  the  heirs  or  descendants  above  named  as 
their  individual  property  are  hereby  excepted 
and  not  included  in  the  land  intended  to  be  re- 
covered under  the  terms  of  this  contract  and 
power  of  attorney,  and  are  excepted  from  tbe 
conveyance  made  herein  to  our  said  attorney, 
but  our  said  attorney  agrees  to  do  whatever 
may  be  necessary  to  put  all  said  lands  as  to 
title,  etc.,  in  such  shape  as  that  they  may  be 
in  condition  to  be  good  marketable  titles." 

And  there  was  no  testimony  that  any  of 
the  Davis  heirs  ever  asserted  claim  to  or 
exercised  acts  of  ownership  over  any  of  the 
land  whldi  J.  V.  Lea  was  sued  for  in  this 
suit  until  some  time  after  tbe  said  power  of 
attorney  was  obtained  by  Mansfield. 

Dr.  W.  K.  McCardeU,  one  of  the  Davis 
heirs,  testified  that  about  1902  he  and  his 
brother,  Davis  McCardell,  made  a  trip  to  the 
vicinity  of  this  land  for  the  purpose  of  lo- 
cating the  C.  B.  McCardeU  tract,  which  they 
and  others  owned,  and  that  at  that  date 
"that  [C.  B.  McCardell  tract]  is  all  we 
thought  we  had."  Also  he  testified  regard- 
ing that  trip  that  "the  only  thing  I  did  was 
to  locate  this  McCardell  tract ;  that  was  the 
only  thing  I  was  interested  about"  And  fur- 
ther be  testified: 

"At  that  time  I  claimed  only  an  interest  in  the 
C.  B.  McCardell  and  the  M.  S.  McCardell  tracts; 
that  was  in  1902.  I  knew  some  of  the  land  was 
unsold,  but  I  did  not  know  where  it  was.  I 
did  not  pay  any  attention  to  it.  The  Mc- 
Cardells claimed  they  had  an  undivided  estate; 
we  had  that  ever  since  it  was  unsold.  At  that 
time  I  was  pnly  interested  in  marldng  out  two 
certain  tracts. 

And  Davis  McCardell,  another  ntttness  for 
appellants,  testified : 

"I  have  never  heard  Mr.  Lea  say  that  be  did 
not  own  the  land  he  has  now  sued  for;  never 
heard  him  say  that  he  did  or  did  not  own  it. 
The  first  I  beard  of  it  he  was  claiming  tbe  strip 
between  Lake  Creek  plantation  and  the  Mc- 
CardeU tract  When  the  power  of  attorney  was 
made  it  j^rovided  in  there  that  the  different  heirs 
were  giving  him  the  power  of  attorney  to  their 
undivided  interest  and  not  their  individual  own- 
ership. We  claimed  the  C.  B.  McCardeU  and 
M.  S.  McCardeU  tracts.  Mr.  Mansfleld  has  not 
sued  for  this  land.  On  this  sketch  that  I  have 
identified  there  was  originally  some  40-acre  sub- 
division between  the  Lake  Creek  plantation  and 
the  G.  B.  McCardell.  There  is  not  supposed  to 
be  any  40-acre  subdivision  between  the  Creath 
and  Hume,  I  am  certain  of  that  My  brother 
and  I  were  together  when  we  were  locating  tlie 
C.  B.  McCardeU  and  the  M.  S.  McCardell;  that 
is  all  that  we  'claimed  at  that  time,  and  some 
one  was  disturbing  the  timber  and  we  wanted 
to  stop  it" 

And  about  the  time  the  Davis  heirs  ex- 
ecuted to  iMansfield  the  power  of  attorney 
above  mentioned  a  claim  was  being  made  by 
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the  Davis  heirs  that  there  was  some  land  In  | 
the  west  end  of  both  leagues,  Nos.  6  and  9  of 
the  Martinez  grant,  which  the  administrator 
of  Gen.  James  Davis  had  not  sold.  This 
claim  Involved  a  contention  that  there  was  an 
excess  in  said  leagues  on  the  western  end  of 
same,  and  there  being  Involved  in  this  claim  a 
dispute  about  the  location  of  the  western 
boundary  line  of  said  two  leagues,  there  be- 
ing a  conflict  between  certain  surveys  known 
as  the  "Shattuc  Locations"  and  the  western 
ends  of  the  Martinez  leagues  Nos.  6  and  9. 
And  on  January  14,  1910,  H.  P.  Mansfield, 
acting  under  said  power  of  attorney,  and 
Joined  by  J.  V.  Lea  and  C.  B.  Martin,  Indi- 
vidually, executed  a  quitclaim  deed  to  Jas. 
B.  Ferguson  for  all  of  the  land  involved  in 
said  boundary  dispute  as  well  as  for  addi- 
tional lands  in  said  leagues  Nos.  6  and  9,  the 
land  conveyed  thereby  being  described  as 
follows: 

"The  following  lots,  tracts,  or  parcels  of  land 
lying,  situated,  and  being  in  the  county  of  Lib- 
«rty  and  state  of  Texas,  and  more  particularly 
described  as  follows,  to  wit:  Being  parts  of 
leagues  Nos.  six  (6)  and  nine  (9)  of  the  Joae 
Dolores  Martinez  eleven  (11)  league  grant,  the 
title  to  which  was  issued  by  the  eovemment  of 
Coabuila  and  Texas  on  the  28th  day  of  Novem- 
ber, 1833;  beginning  at  the  N.  W.  comer  of 
said  league  No.  9;  thence,  in  the  southerly  di- 
rection, 2,600  varas  with  the  W.  boundary  line 
of  said  league  No.  9  to  the  S.  W.  corner  of 
same;  thence,  in  a  westerly  direction,  1,363 
varas  with  the  north  boundary  line  of  said 
league  No.  6  to  the  northwest  corner  of  same; 
thence,  in  a  southerly  direction,  2,500  varas 
with  the  west  boundary  line  of  said  league  No. 
6  to  the  S.  W.  corner  of  the  same;  thence,  in 
an  easterly  direction,  with  the  south  boundary 
line  of  said  league  No.  6  to  the  southwest  comer 
of  a  320-acre  tract  out  of  said  league  No.  6 
in  the  name  of  Reason  Green;  thence,  in  a 
northerly  direction,  with  the  west  boundary  line 
of  said  Reason  Green  320-acre  tract  to  the 
northwest  corner  of  the  same;  thence,  in  an 
easterly  direction,  with  the  north  boundary  line 
of  said  Reason  Green  320-acre  tract  to  a  point 
where  the  west  boundary  line  of  the  M.  H. 
McCardell  tract  of  said  league  6  intersects  the 
said  north  boundary  line  of  said  Reason  Green 
320-acre  tract;  thence,  in  a  northerly  direction, 
with  the  west  boundary  line  of  the  said  M.  S. 
McCardell  tract  to  the  N.  W.  corner  of  the 
same;  thence,  in  a  nortbeasterly  direction,  with 
the  N.  boundary  line  of  the  said  M.  0.  Mc- 
Cardell tract  to  the  S.  W.  comer  of  a  tract  of 
640  acres  of  land  out  of  the  said  leagues  6  and 
9,  known  as  the  James  K.  Davis  tract;  thence 
with  the  west  boundary  line  of  the  said  James 
K.  Davis  640-acre  tract,  in  a  northwesterly  di- 
rection, to  the  S.  E.  corner  of  a  345-acre  tract 
out  of  said  league  No.  9,  known  as  the  William 
Williams  tract;  thence  with  the  south  boundary 
line  of  said  William  Williams  345-acre  tract 
to  the  S.  W.  corner  of  the  same;  thence,  in  a 
northerly  direction,  with  the  west  boundary 
line  of  said  William  Williams  345-acre  tract  to 
the  N.  W.  comer  of  the  same;  thence,  In  a 
westerly  direction,  with  the  north  boundary  line 
of  said  league  No.  9  to  the  place  of  beginning. 
Also  a  (190)  one  hundred  and  ninety  acre  tract 
of  land  out  of  said  league  No.  9.  known  as  the 
D.  B.  Moore  tract,  described  as  follows:  Be- 
ginning in  the  north  boundary  line  of  league 
No.  9  of  the  Martinez  eleven-league  grant  at  the 
N.  E.  corner  of  a  tract  of  land  out  of  said 
league  No.  9  known  as  the  William  Williams 
84I^acre  tract;  thence  south  with  the  east 
itonndary  line  of  the  said  William  Williiuna 


345-acre  tract  to  the  N.  E.  corner  of  a  tract  of 
land  in  the  name  of  James  K.  Davis,  640  acres 
out  of  leagues  six  and  nine,  said  Martinez 
grant;  thence  with  the  north  boundary  of  said 
James  K.  Davis  640-acre  tract,  in  a  northeaster- 
ly direction,  to  the  N.  E.  corner  of  the  said 
James  K.  Davis  640-acre  tract  and  the  S.  E. 
corner  of  tkis;  thence,  in  a  northerly  direction, 
with  the  east  boundary  line  of  this  tract  and  the 
west  boundary  line  of  the  James  K.  Davis 
Lake  Creek  plantation  tract  of  300  acres  to  the 
north  boundary  line  of  said  league  No.  9  for 
the  N.  E.  comer  of  this,  which  is  also  the  N. 
W.  comer  of  said  Lake  Creek  plantation  tract; 
thence,  in  a  westerly  direction,  to  the  place  of 
beginning;  said  100-acre  tract  of  land  being 
heretofore  claimed  as  a  part  of  the  estate  of 
Tom  Moore,  non  compos  mentis,  and  fully  de- 
scribed in  the  matter  of  said  estate  in  VoL  3, 
page  370.  of  the  probate  minutes  of  Liberty 
county,  Texas,  to  which  reference  is  here  made 
for  additional  description.  Said  two  (2)  tracts 
containing  in  all,  approximately,  three  thousand 
two  hundred  (3,200)  acres  of  land.  To  have  and 
to  hold  unto  the  said  James  E.  Ferguson,  his 
heirs  and  assigns,  forever;  and  we  do  hereby 
bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, to  forever  warrant  and  defend  the 
title  unto  the  said  premises  unto  the  said  James 
E.  Ferguson  against  any  and  all  persons  claim- 
ing the  same  by,  through,  and  under  us  and  no 
further,  it  being  our  intention  to  only  quitclaim 
unto  the  said  James  E.  Ferguson  all  our  inter- 
est in  and  to  said  land." 

And  further  said  quitclaim  deed  to  Fergn- 
son  contains  this  recital: 

"And  whereas,  part  of  said  above^escribed 
tracts  of  land  are  now  claimed  by  certain  par- 
ties who  claim  to  deraign  title  to  a  part  of  said 
land  under  and  by  virtue  of  what  is  known  as 
the  R.  W.  Shattuc  locations,  numbers  62,  (IS, 
and  64,  which  are  fully  described  in  Vol.  13. 
pages  540,  542,  and  543  of  the  deed  records  of 
Liberty  county,  Texas,  in  a  conveyance  to  Her- 
man Brassier,  reference  being  here  made  to  said 
records  for  a  more  particular  description  of  said 
land;  and  whereas,  it  is  oontemplated  that  it 
will  take  some  time  to  clear  the  title  to  said 
Shattuc  locations:  Now,  therefore^  it  is  agreed 
that  the  said  nonnegotiable  note  for  two  thou- 
sand five  hundred  ($2,500.00)  dollars  above  men- 
tioned and  described,  wtiich  is  to  tie  executed 
by  the  said  James  E.  Ferguson,  shall  not.^eome 
due  and  payable  until  the  said  James  E.  Fergu- 
son or  his  associates  shall  successfully  litigate 
and  defend  his  title  again^  said  R.  W.  Shattuc 
locations  above  described. ' 

And  regarding  that  deed  to  Ferguson,  the 
appellee,  J.  V.  Lea,  testified: 

"As  to  what  we  were  offered,  and  the  pnrcbas- 
ers  take  their  own  chance,  for  the  tract  off  of 
the  west  end  of  the  two  leagues,  I  will  give  you 
all  the  information  you  want.  My  understand- 
ing and  recollection  is  that  $5,000  was  the  con- 
sideration to  the  Davis  heirs;  $2,500  was  paid 
in  cash.  Whatever  was  coming  to  me  I  got.  I 
declined  for  quite  a  while  to  have  anything  to 
do  with  it,  but  at  your  (Judge  Stevens)  instance 
and  request  I  went  up  there  and  Davis  Mc- 
Cardell came  down  here  and  signed  it.  I  d^ 
manded  and  received  my  interest  in  cash,  some 
$250  or  $300.  I  received  $360  for  my  part  of 
the  check  paid  for  the  deed  to  Ferguson.  The 
other  heirs  were  insisting  <m  mwlring  that  trade, 
and  Davis  McCardell  came  to  my  office,  as  I 
don't  think  I  discussed  that  with  Keenan,  and 
he  insisted  that  it  was  land  that  we  did  not 
have  an  interest  in,  and  I  did  not  believe  so, 
and  Judge  Stevens  and  I  got  to  talking  about  it, 
and  he  explained  about  where  the  land  was; 
he  was  interested  in  it  I  went  into  Mansfield's 
office.  Judge  Stevens  was  there  when  I  sign- 
ed if 
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And  Mansfield  teatlfled  that  he  knew  be- 
fore tliat  deed  was  made  to  FMguson  that  the 
appellee  JT.  V.  Lea  was  claiming  land  Inyolved 
In  this  salt.    Ajod  farther  Mansfield  testified: 

"I  say  that  Mr.  Lea  execated  the  deed  to  Mr. 
Ferguson,  but  required  all  of  his  part  paid  to 
him  in  cash,  and  -would  not  talce  any  interest 
in  the  note,  and  that  I  advanced  the  money 
that  he  mifrnt  be  paid  off.  When  I  bought  his 
portion  I  considered  that  I  had  what  he  had 
acquired  as  an  heir.  That  was  his  interest  id 
the  estate.  Up  to  the  time  J.  V.  Lea  signed 
the  deed  to  Ferguson  he  had  not  been  shown 
this  map  which  indicates  him  as  owning  686 
acres,  for  this  map  had  not  been  made  at  that 
Ume." 

And  the  map  referred  to  in  Mansfield's 
testimony  Just  above  quoted  Is  attached  to 
the  statement  of  facts  as  Exhibit  12,  and  he 
delineated  thereon  a  supposed  tract  of  686.- 
88  acres,  with  the  name  "J.  V.  Lea"  written 
in  red  pencil;  but  the  location  of  such  a 
tract  for  J.  V.  Lea  is  purely  an  arbitrary 
creation  by  Mansfield,  bis  own  testimony 
attont  the  map  being: 

"According  to  my  computation  and  gronnd 
work,  and  according  to  my  map,  I  showed  2,100 
**/ioo  acres  unsold.  There  should  be  three 
tracts  of  886»8/ioo  acres  each,  and  the  H. 
Johnson  40-acre  tract.  I  marked  one  of  those 
tracts  J.  y.  Lea  for  my  information." 

Also  Mansfield  testified: 

"As  to  whether  I  think  Mr.  Lea  could  get  his 
686  acres  out  of  what  is  left  there,  I  said  the 
vacant  land  was  there  and  unsold  at  that  date. 
I  say  that  it  is  on  the  ground,  unsold  by  the 
a4ministrator.  I  would  not  like  to  take  my 
chances  of  getting  my  686  acres  there." 

Farther,  Mansfield  testified  that  this  map 
was  not  made  alone  from  an  actual  survey, 
bat  that  he — 

"used  some  calls  from  the  record  and  the  ab- 
stract in  preparing  the  map  which  exhibits  the 
686%  acres  in  three  tracts.  I  never  ran  out 
all  the  sides  of  the  survey.  From  the  measure- 
ment I  could  not  say,  but  from  the  records  of 
deeds  I  could  know  that  the  survey  balanced. 
I  found  that  2,100»*/ioo  acres  was  unsold. 
According  to  my  map,  there  would  be  2,100 
••*/ioo  acres  unsold.  I  told  you  that  the  James 
Davis  called  for  the  Byrd  tract  as  much  as  it 
did  for  the  Green.  The  James  Davis  deed  calls 
for  the  Reason  Green  and  it  also  calls  for  the 
Byrd.  I  placed  it,  as  is  shown  on  the  map, 
as  the  most  reasonable  location.  As  I  have 
placed  it,  it  would  be  something  over  1,300 
▼aras  from  the  Reason  Green,  but  it  would  be 
against  the  Byrd  tract  as  called  for." 

It  already  appears  In  this  statement  that 
the  deed  made  by  the  administrator  to 
James  Davis  located  the  tract  he  conveyed 
to  James  Davis  as  Joining  the  Reason  Green 
tract  on  the  west,  but  as  noted  in  the  testi- 
mony of  Mansfield,  just  above  quoted,  Mans- 
field placed  said  James  Davis  tract  more 
than  1300  varas  distant  from  the  Reason 
Green  tract. 

With  reference  to  the  second  connter  propo- 
sition, it  will  be  well  to  say  that  on  March 
7,  1874,  the  administrator  of  the  estate  of 
James  Davis  filed  a  report  seeking  a  final 
settlement  of  the  estate,  and  In  that  report 
set  out  tliat  the  lands  on  hand  undisposed  of 
and  subject  to  distribution  among  the  heirs 
and  distributees  were  lands  in  some  six  or 
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seven  surTejrs  on  grants  tocated  In  different 
counties,  and  in  this  list  of  land«:on  liand 
undisposed  of  were  lands  described  in  said 
report  as  follows: 

2,145  acres,  J.  D.  Mfti-tinez,  east  side  of  Trin- 
ity, in  Liberty  Co.,  "White  Oak  League." 

2,739  acres,  J.  D.  Martinez,  west  side  «l  said 
river,  in  Liberty  Co. 

Afterwards,  on  July  9,  1876,  the  probate 
court  made  an  order  "for  the  partition  of 
the  lands  belonging"  to  Said  James  Davis  es- 
tate, and  a  part  of  the  lands  mentioned  in 
this  decree  were  described  as  follows: 
2,145  acres,  J.  D.  Martinez,  east  side  Trinity 

river.  Liberty  Co.,  "White  Oak  League." 
2,739  acres,  J.  D.  Martinez,  west  side  of  Trin- 
ity river,  in  Liberty  Co. 

Then  on  July  9,  1875,  the  four  commis- 
sioners of  partition,  who  were  appointed  by 
the  order  of  court  Just  above  referred  to, 
reported  back  that  the  several  tracts  of  land 
which  said  order  directed  them  to  partition 
"are  of  sudi  character  and  so  situated  that 
they  believe  no  Just  division  of  them  among 
the  .heirs  or  distributees  of  said  estate  can 
be  made  without  diminishing  the  value  of 
said  lands,  and  that  division  thereof  is  In- 
convenient and  impolitic."  In  this  report, 
filed  on  July  9,  1875,  among  the  several 
tracts  of  land  listed  as  the  land  which  said 
commissioners  were  directed  to  partition,  are 
the  same  Martinez  lands,  again  thus  de- 
scribed: 
2,145  acres,  J.  D.  Martinez,  east  side  Trinity 

river,  Liberty  Co.,  "White  Oak  League." 
2,739  acres,  J.  D.  Martinez,  west  side  of  Trin- 
ity river,  in  Liberty  Co. 

And  on  July  9,  1875,  the  probate  court  or- 
dered that  the  reix>rt  made  by  said  four  com- 
missioners of  partition  "be  received  and  is 
hereby  approved  and  confirmed  and  directed 
to  be  filed  and  recorded." 

And,  further,  on  tlie  same  day,  the  court 
duly  entered  an  order  directing  the  adminis- 
trator to  sell,  on  the  first  Tuesday  In  October 
next,  the  very  same  list  of  lands  set  out  in 
the  above-mentioned  report  of  the  adminis- 
trator for  final  settlement  filed  on  March  7, 
1874,  in  the  order  made  on  July  9,  1875,  ap- 
pointing commissioners  to  partition  all  the 
lands  belonging  to  the  estate,  and  in  the  re- 
port of  said  commissioners  of  partition,  and 
the  description  in  this  order  of  sale  being 
the  same  as  in  those  other  reports  and  or- 
ders, to  wit: 

2,145  acres,  J.  D.  Martinet,  east  side  Trinity 
river,  Liberty  Co.,  "White  Oak  League." 

2,739  acres,  J.  D.  Martinez,  west  side  of  Trin- 
ity river,  in  Liberty  Co.    ■ 

And  then,  on  November  1,  1875,  the  ad- 
ministrator filed  his  report  of  sale  showing 
that  on  the  first  Tuesday  Id  October,  1876, 
the  date  being  October  5th,  he  sold  all  the 
lands  described  In  the  several  documents 
above  referred  to,  and  as  described  in  said 
order  of  sale,  this  report  of  sale  being  in  tab- 
ulated form,  and  setting  out  under  separate 
heads  a  description  of  each  tract  sold,  by 
lot  number,  the  name  of  the  original  grantee, 
the  purchase's  name,  and  the  price  paid. 


Digitized  by  LjOOQIC 


578 


200  SOUTHWESTERN  EEPORTEB 


(Tex. 


and  In  this  list  the  lands  sold  out  of  tbe 
Martinet  grants  are  described  as  follows: 
No.  2,  631  A.,  Martinez  Krant  east  of  the 

Trinity,   in   Liberty   Co.,  J.   V.   Lea, 

for I  63.10 

No.  3,  621  A.,  of  same  to  the  same,  for..  68.10 
No.  4,  618  A.,  of  same  to  the  same,  for. .  61.80 
No.  5.  269  A.,  Martinez,  E.  Trinity  riv^ 

er,  in  Liberty  Co.,  to  J.  V.  Lea,  for..  29.59 
No.  6,  681%  A.,  same  to  the  same,  for..  68.49 
No.  7,  684  A.,  same  to  James  Davis,  for  61.52 
No.  8,  684%  A.,  same  to  G.  B.  Byrd. 

for    61.62 

No.  9,  1616  A.,  J.  R.  Jones,  H.  right  in 

Angelina  Co.,  to  James  Davis,  for. . .  177.76 
No.  10,  575  A.,  Rich'd  Langham,  H.  R. 

in  Haskell  Co.  formerly  Cook  Co.,  to 

J.  A.  McCardell,  for 143.75 

No.  11,  684%,  Martinez,  W.  Trinity,  in 

Liberty  Co.,  to  A.  B.  Searcy   68.47 

From  the  foregoing  report  of  sale  it  ap- 
pears that  J.  V.  Lea  bought  from  the  admin- 
istrator at  that  sale  four  tracts  of  land  out 
of  the  Martinez  grant  east  of  the  Trinity 
river,  these  tracts  being  lot  No.  2,  631  acres, 
lot  No.  3,  621  acres,  lot  No.  4,  618  acres,  and 
lot  No.  5,  269  acres,  these  four  tracts  making 
a  total  acreage  of  2,139  acres,  while  the  total 
acreage  in  the  Martinez  grant  east  of  the 
Trinity  river,  which  tbe  administrator  had 
theretofore  reported  as  unsold,  and  which 
the  court  ordered  partitioned,  and  then  after- 
wards ordered  sold  as  above  shown,  was 
2,145  acres. 

And  the  said  report  of  sale  also  shows  that 
four  other  tracts  of  land  out  of  the  Martinez 
grants  was  sold  at  the  same  sale  to  four 
different  purchasers,  to  wit:  Lot  No.  6, 
684%  acres,  to  J.  V.  Lea;  lot  No.  7,  684 
acres,  to  James  Davis;  lot  No.  8,  684% 
acres,  to  G.  B.  Byrd;  and  lot  No.  11,  684% 
acres  to  A.  B.  Searcy ;  and  the  total  acreage 
of  said  four  tracts  is  2,738%  acres,  which  Is 
only  three-quarters  of  an  acre  less  than  the 
number  of  acres  west  of  the  Trinity  river,  in 
the  Martinez  grants,  listed  and  described  in 
the  several  reports  of  the  administrator  by  the 
commissioners  of  partition  and  the  orders  of 
court  above  particularly  mentioned,  each  of 
those  reports  and  orders  having  described 
the  unsold  land  In  the  Martinez  grants  west 
of  the  Trinity  river  as  containing  2,739  acres. 

As  stated   above,  the  said  report  of  sale 
gives  a  description  of  the  land  sold  In  tabu- 
lated form,  a  part  of  said  report  of  sale 
reading  as  follows: 
No.  2,  631  A.,  Martinez  grant  east  of  the 

Trinity,  in  Liberty  Co.,  J.  V.  Lea,  for  $63.10 
No.  3,  621  A.,  of  same  to  the  same,  for. .  68.10 
No.  4,  618  A.,  of  same  to  the  same,  for. .  61.80 
No.  5,  2G'J  A.,  Martinez,  B.  Trinity  river, 

in  Liberty  Co.,  to  J.  V.  Lea,  for 29.59 

No.  6,  684%  A.,  same  to  tbe  same,  for..  68.49 
No.  7,  684  A.,  same  to  James  I>avis,  for..  61.52 
No.  8,  684%  A.,  same  to  G.  B.  Byrd,  for  61.62 
No.  11,  684%_  A.,  Martinez,  W.  Trinity, 

in  Liberty  Co.,  to  A.  E.  Searcy,  for. . .  68.47 

Hermann  v.  Likens,  90  Tex.  449,  39  S.  W. 
282;  MacManus  v.  Orkney,  91  Tex.  33,  40  S. 
W.  715;  Kingston  r.  Ficklns,  46  Tex.  101; 
Hurley  v.  Barnard,  48  Tex.  87;  Plerson  t. 
Sanger,  93  Tex.  163,  53  S.  W.  1012;  Tafflnder 
V.  MerreU,  95  Tex.  100,  65  S.  W.  177,  83  Am. 


St  Rep.  814;  Smith  t.  Crosby,  86  Tex.  16, 
23  S.  W.  10,  40  Am.  St  Rep.  818;  Giddings 
V.  Day,  84  Tex.  608, 19  S.  W.  682 ;  Kerlicks  v. 
Keystone  Land  &  Cattle  Co.,  21  S.  W.  624; 
Perry  v.  Blakey,  5  Tex.  Civ.  App.  831,  23  S. 
W.  805;  Cook  v.  OUver,  83  Tex.  559,  19  S.  W. 
161 ;  Cox  V.  Rust,  29  S.  W.  808;  Frazler  v. 
Waco  Bldg.  Ass'n,  25  Tex.  tUv.  App.  478,  61 

5.  W.  184;  Murphy  v.  Williams,  56  S.  W. 
696;  Freeman  v.  Brundage,  57  Tex.  253; 
Robertson  v.  Johnson,  57  Tex.  66. 

[1]  After  a  careful  consideration  of  appel- 
lants' assignments  and  the  propositions 
thereunder,  and  the  counter  propositions  of 
appellees,  we  are  of  the  opinion  that  the  ac- 
tion of  the  court  in  overruling  same  was 
correct  and  the  assignments  are  overruled. 

[2]  In  their  third  assignment  of  error  ap- 
pellants challenge  tbe  action  of  tbe  trial 
court,  as  follows: 

"The  court  erred  in  admitting  in  evidence, 
over  the  objection  of  the  plaintiffs,  tbe  testi- 
mony of  the  defendant  J.  V.  Lea  that  he  pur- 
chased of  J.  H.  McCardell,  administrator  of 
the  estate  of  James  Davis,  deceased,  on  the 
9th  day  of  October,  1875,  lot  6,  situated  io 
Liberty  county,  Texas,  out  of  leagues  six  and 
nine,  J.  D.  Martinez  surveys,  bounded  as  fol- 
lows: On  the  north  by  Lake  Creek  plantation 
and  G.  D.  Creath  tract,  on  the  west  by  J.  K. 
Davis  640-acre  survey,  on'  the  south  by  C.  B. 
McCardell  and  J.  O.  Searcy  snrvey,  and  on  the 
east  by  the  Trinity  river,  and  that  a  descrip- 
tion of  said  land  was  obtained  by  making  plat 
upon  a  blackboard  on  the  date  of  sale,  which 
plat  was  made  by  the  administrator  with  the 
assistance  of  tbe  defendant  J.  V.  Lea,  Green 
B.  Byrd,  and  a  surveyor  named  Albea,  for  the 
reason  that  there  was  no  order  of  court  and  no 
report  of  sale  by  the  administrator  authoriz- 
ing the  sale  of  any  property  by  that  deBcri(»- 
tion,  and  there  was  no  decree  of  confirmation 
of  the  probate  court  confirming  such  a  sale  by 
that  description,  as  testified  to  by  said  witness, 
and  further  because  the  so-called  report  of 
sale  which  the  defendant  had  previously  in- 
troduced in  evidence  showed  that  lot  No.  6, 
purchased  by  him,  was  situated  past  of  the 
Trinity  river  and  not  west  of  the  Trinity  riv- 
er, and  therefore  was  not  included  within  the 
grants  of  land  in  which  said  defendant  claimed 
said  land  to  be  situated." 

Under  this  assignment  appellants  make 
the  following  proposition: 

"Where  tbe  report  of  commissioners  describ- 
ed land  west  of  the  Trinity  river  as  2,739  acres, 
and  the  order  of  sale  described  the  land  the 
same  way,  and  the  report  of  sale  showed  sales, 
lot  No.  2,  631  acres,  to  J.  V.  Lea,  No.  3,  621 
acres,  to  same.  No.  4,  615  acres,  to  same.  No. 

6,  269  acres,  to  same,  and  No.  6,  684%  acres, 
to  same,  all  on  the  east  side  of  tbe  Trinity 
river,  and  the  report  of  sale,  which  was  of 
property  of  an  estate  of  an  ancestor  who  was 
common  source  of  title,  showed  a  sale  of  an- 
other 684%  acres  to  an  heir,  situated  on  the 
west  side  of  the  Trinity  river,  deed  to  which 
was  recorded,  while  tbe  report  showed  no  sale 
to  the  defendant  of  any  land  west  of  the  Trin- 
ity river,  and  no  deed  was  ever  recorded  show- 
ing any  such  sale,  and  the  absence  of  a  record 
could  not  be  explained  by  the  burning  of  the 
county  records,  which  records  were  admittedly 
burned  nearly  twelve  months  previous  to  the 
sale  by  the  administrator,  it  was  error  to  al- 
low the  defendant  to  testify  to  a  sale  and  sup- 
ply the  totally  unsupported  description  in  deed 
entirely  by  parol  testimony  of  tne  defendant 
for  specific  684%  acres  west  of  tbe  Trinity  riv- 
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«r,  which  description  would  in  fact  contain  It- 
421  acres  of  land." 

Appellees'  counter  propoeltloo  is: 
"Onie  evidence  was  atoplj  sufficient  to  sustain 
the  judgment  of  the  triu  court  against  the  ap- 
pellants lipon  their  action  for  the  recovery  of 
the  land  in  controversy,  and  in  favor  of  the 
appellee  J.  V.  Lea  upon  his  cross-action  in 
trespass  to  try  title,  for  all  of  the  land  sued 
for  by  Lea  in  said  cross-action,  as  well  as  by 
plaintiffs  in  their  petition,  and,  even  though 
there  be  a  substantial  excess  in  the  acreage  ad- 
judged to  Lea  by  the  judgment  of  the  trial 
court,  still  the  appellants  in  this  action  were 
not  entitled  to  set  aside  the  administrator's 
sale  and  recover  this  excess,  for  weil  settled  is 
the  rule  in  this  state  that,  if  there  be  a  mistake 
regarding  the  number  of  acres  included  in  a 
conveyance,  an  action  to  set  aside  the  convey- 
ance and  recover  an  excess  afterwards  discov- 
ered is  an  equitable  remedy,  and  cannot  be 
maintained  by  the  plaintiffs  in  a  formal  action 
in  trespass  to  try  title  under  our  statute,  nor 
asserted  by  the  defendant  in  such  an  action 
under  the  plea  of  not  guilty.  The  vendor  must 
by  specific  suit  demand  the  proper  additional 
consideration  for  the  excess,  or,  in  the  alterna- 
tive, if  that  payment  is  not  made,  for  recovery 
of  the  excess  by  asking  for  commissioners  to 
make  proper  partition." 

Wlttaont  going  into  an  extended  considera- 
tion ot  the  matter,  on  account  of  the  length 
of  this  opinion  already,  and  believing  that 
no  good  purpose  conid  be  subserved  thereby, 
we  will   simply  say  that  it  was  proved  by 
the  testimony  of  J.  V.  Lea  that  he  was  pres- 
ent when  the  administrator  sold  the  various 
tracts  of  land  In  the  sale  wlilch  occurred  on 
October  5,  1875,  and  that  he,  In  fact,  pur- 
chased the  land  in  controversy  herein,  and 
he  testified  that  the  administrator  executed 
to  him  a  deed  for  this  land,  and  that  he  does 
not  know  what  became  of  that  deed,  although 
he  has  searched  for  the  same  everywhere, 
and  tbat  the  deed  was  signed  and  acknowl- 
edged by  the  administrator,  and  that  the  land 
sold  to  blm  thereby  was  described  as  lying  be- 
tween  Lake  Creek  plantation,  J.  K.  Davis 
tract,  C.   B.  McGardell  tract,  C.  D.  Creath 
tract,  wbich  is  the  Hume  tract,  and  Trinity 
river  and  the  Searcy  tract. 

"The  J.  K.  Davis  tract  and  the  C.  B.  Mc- 
Cardell  tract  bounded  this  tract  which  was  sold 
to  me  on  the  west;  the  Lake  Creek  plantation 
and  the  O.  D.  Creath  tract  bounded  it  on  the 
north.  Q.  On  the  south,  what  tracts  of  land 
Iwunded  the  tract  you  bought?  A.  It  was  to 
l>e  north  of  the  Searcy  tract.  The  sales  were 
made  in  the  order  I  have  named,  and  on  the 
day  of  sale,  and  reported  to  the  court  subse- 
quent term  of  the  court ;  that  was  the  under- 
standingr,  the  next  term  of  the  court  had  to  ap- 
prove it.  The  C.  B.  McCardell  tract  lies  to 
the  south  and  a  little  to  the  west  of  the  tract 
I  bought ;  the  Trinity  river  bounds  on  the  east 
the  tract   that  I  bought." 

And  tbe  land  so  described  was  further  Idm- 
tlfied  as  tlie  land  In  fact  whidi  the  adminis- 
trator sold  to  Lea  at  tbat  time  by  other  evi- 
dence, as  lias  already  been  set  out  at  length. 
This  suit  tv^as  filed  by  appellants  simply  as 
an  action  of  trespass  to  try  title  for  the 
same  land,  vrhlch,  according  to  the  testimony 
of  Lea,  above  referred  to,  was  sold  to  him 
by  the  admiiiMxatOF,  and  by  cross-action  the 
appellee  J*   ^'  ^^^  sued  appellants  In  tre»- 


pass  to  try  title  for  the  same  land,  and  the 
only  plea  by  appellants  in  response  to  that 
cross-action  was  a  general  denial  and  plea 
of  not  guilty.  Cavin  v.  HIU,  83  Tex.  76,  18 
S.  W.  323 ;  Watts  ▼.  Howard,  77  Tex.  73,  13 
8.  W.  966;  Wlllonghby  t.  Long,  96  Tex. 
199,  71  S.  W.  545;  O'Connell  T.  Duke,  29 
Tex.  300,  94  Am.  Dec  282 ;  Ayres  v.  Duprey, 
27  Tex.  604,  86  Am.  Dec.  657;  Groesbeeck 
v.  Crow,  85  Tex.  200,  20  S.  W.  49 ;  Matthews 
V.  Moses,  21  Tex.  CIt.  App.  494,  62  S.  W. 
114 ;  Sanborn  v.  Bush,  41  Tex.  Civ.  App.  24, 
91  S.  W.  884 ;  Fuller  v.  O'NeU,  69  Tex.  352, 
6  8.  W.  181,  S  Am.  St.  Rep.  59;  Smith  t. 
OUvarri,  127  S.  W.  239;  Parker  v.  Beavers, 
19  Tex.  407;  Mann  ▼.  Falcon,  25  Tex.  277; 
Nye  V.  Oribble,  70  Ttex.  462,  8  8.  W.  608; 
Daughtrey  v.  Knolle,  44  Tex.  455;  Stark  v. 
Homuth,  45  S.  W.  762 ;  Barnes  v.  Ug^tfoot, 
26  Tex.  av.  App.  113,  62  S.  W.  565;  Mc- 
Creary  y.  Douglass,  5  Tex.  Civ.  App.  492,  24 
S.  W.  367 ;  Bennett  v.  Latham,  18  Tex.  Civ. 
App.  403,  45  S.  W.  936. 

We  have  carefnlly  gone  over  the  matter, 
and,  finding  no  m^t  In  the  assignment.  It  Is 
overruled. 

The  fifth,  sixth,  and  seventh  assignments 
of  error  will  be  considered  together,  as  fol- 
lows: 

(a)  "The  court  erred  in  rendering  judgment 
for  the  defendant  because  the  undisputed  evi- 
dence shows,  and  particularly  the  testimony  of 
the  defendant  shows,  by  the  map  and  plat  intro- 
duced in  evidence  prepared  by  the  witness  A. 
Bush,  that  one  connected  tract  of  land  could 
not  be  laid  out  and  could  not  be  surveyed  hav- 
ing the  Lake  Creek  plantation  and  the  Creath 
or  Hume  tract  for  its  northern  boundary ;  such 
uncontradicted  testimony  having  shown  that 
the  land  in  controversy  is  in  two  separate  seg- 
regated tracts  and  parcels,  hence  the  same 
could  not  be  described  by  the  administrator  as 
lot  six." 

(b>  "The  uncontradicted  testimony  shows  tbat 
at  the  time  of  the  pretended  sale  to  the  defend- 
ant of  684%  acres  of  land,  that  the  administra- 
tor had  no  knowledge  of  any  land  belonging  to 
the  estate  that  was  still  unsold,  located  between 
the  Searcy  and  the  Hume  or  Creath  survey,  and 
the  undisputed  testimony  further  sliows  that 
the  only  remaining  land,  as  contemplated  by 
the  administrator  or  known  to  bun  as  still  on 
hand  and  unsold  out  of  which  he  could  make  a 
conveyance  to  the  defendant  Lea  containing 
684%  acres,  was  situated  in  the  western  part 
of  league  No.  six  (6),  and  not  out  of  the  east- 
ern part  of  said  league:  hence  the  court  erred 
in  rendering  judgment  for  the  defendant" 

(c)  "The  uncontradicted  testimony  having 
shown  that  the  defendant  J.  V.  Lea  never  at 
any  time  claimed  more  than  684%  acres  of 
iand  as  having  been  acquired  from  the  estate 
of  Jas.  Davis,  deceased,  and  the  witness  having 
further  shown,  in  so  far  as  the  purported  or- 
ders of  sale  were  concerned,  that  said  pretend- 
ed sales  were  only  made  for  the  purpose  of  ef- 
fecting a  partition  of  said  lands,  therefore,  if 
a  sale  of  any  kind  was  made  to  the  defendant 
X  V.  Lea  of  684%  acres  of  land,  such  sale  was 
only  for  the  purpose  of  partition,  and  at  a 
time  when  it  was  understood  by  all  parties  con- 
cerned that  the  said  defendant  J.  V.  Lea  was  to 
receive  in  said  partition  684%  acres  of  land. 
Hence  tills  court,  sitting  as  a  court  of  equity, 
erred  in  rendering  judgment  for  the  defendant 
for  all  of  the  land  in  controversy  upon  the  un- 
contradicted testimony  which  showed  that  there 
is  now  included  within  the  boundaries  of  the 
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land  In  caattovtittj,  conBitUngr  of  two  separate 
and  distinct  tracts,  1,421  acres  of  land.  All 
the  parties  at  interest  at  the  time  of  said  pre- 
tended administrator's  sale  had  in  contempla- 
tion that  each  of  the  purchasers  of  land  which 
was  sold  on  the  first  Tuesday  in  October,  1875, 
by  the  administrator  out  of  leagues  6  and  9,  if 
it  was  really  intended  that  the  defendant  Lea 
was  to  acquire  any  land  out  of  leagrues  6  and  9. 
that  there  was  only  that  quantity  of  land  re- 
maining to  convey  to  the  defendant  J.  Y.  Lea, 
and  it  would  not  be  equity  to  uphold  a  sale  of 
partition  to  J.  V.  Lea  of  1,421  acres  of  land, 
the  court  therefore  erred  in  rendering  judg- 
ment from  any  standpoint  of  the  case  for  all 
the  land  in  controversy." 

There  are  two  propositions  onder  tbese 
assignments,  as  follows  > 

(a)  "Where  the  defendant  claimed  only  684% 
acres  of  land,  and  claimed  to  hare  bought  it 
and  received  a  deed  for  only  that  quantity,  and 
where  it  ia  indisputably  shown  that  the  land  in 
the  limits  pleaded  by  the  defendant  as  cross- 
plaintiff  is  in  two  separate  and  segregated  tracts, 
aggregating  1,421  acres,  hence  could  not  have 
been  properly  or  lawfully  described  as  lot  six 
containing  684%  acres,  and  especially  where  no 
land  appears  in  the  report  of  sale  to  have  been 
sold  defendant  (cDOss-pIaintifn  on  the  west  side 
of  the  river,  and  no  deed  is  shown  to  have  ever 
been  recorded,  and  the  only  evidence  that  It 
ever  existed  is  the  testimony  of  the  defendant 
given  after  a  lapse  of  more  than  forty  years, 
and  where  land  was  sold  to  the  defendant  (if 
sold  at  all)  out  of  a  part  of  the  league  east  of 
the  river  and  a  deed  made  to  him  therefor,  and 
as  shown  by  the  evidence  the  administrator 
could  not  have  bad  any  knowledge,  at  the  time 
of  the  sale,  of  any  land  being  in  existence  be- 
tween the  Creath  or  Hume  tract  and  the  Annie 
B.  Searcy  tract  on  the  west  side  of  the  river, 
which  is  the  territorial  limits  now  fixed  by  the 
defendant  as  the  location  of  his  land,  and  where 
it  is  evident,  both  from  the  circumstance  of 
heirship  and  from  the  order  of  sale,  that  the 
sale  was  for  the  purposes  of  partition  for  a 
definite  2,739  acres,  it  was  error,  both  in  law 
and  equity,  for  the  trial  court  to  adjudge  to  J. 
V.  Lea,  as  against  all  the  bther  heirs,  1,421 
acres  of  land,  which  land  is  proven  to  be  in  two 
separate  tracts  and  indisputably  not  included  or 
forming  any  part  of  the  2.7.S9  acres  known  to 
the  administrator  at  the  date  of  his  report  of 
'unsold  land,'  on  the  ninth  day  of  October, 
1876,  even  if  his  right  to  684%  acres  be,  for  the 
sake  of  argument,  conceded,  especially  in  view 
of  the  fact  that  he  only  claims  to  have  bouf^t 
and  paid  for  684%  acres." 

(b)  "Where  the  administrator,  selling  land  for 
the  purposes  of  partition,  sells  in  lots  of  so 
many  acres,  divided  so  as  to  represent  in  quan- 
tity the  inheritable  interest  of  each  heir,  and 
the  administrator  is  in  ignorance  of  the  actual 
area  of  it  very  large  body  of  land,  and  a  part  Is 
sold  as  684%  acres,  if  the  same  was  sold,  but 
proves  on  later  survey  to  be  more  than  1,400 
acres,  and  the  heir  claiming  it  claims  only  to 
have  bought  684%  acres,  and  to  have  received 
deed  to  only  that  much,  and  has  never  claimed 
more,  it  was  error  to  decree  him  the  entire 
1,421  acres  as  against  the  plaintiffs,  who  were 
heirs  of  the  same  common  ancestor,  and  tenants 
in  common  with  him  of  any  land  unsold,  wheth- 
er so  unsold  by  design  or  by  mistake,  and  this 
is  true  even  though  the  party  may  claim  not  as 
heir  in  fact  but  as  purchaser;  as  it  is  the  law 
that,  if  there  be  in  fact  more  land  than  there 
was  thought  to  be  and  more  than  was  sold,  the 
excess  belongs  to  the  estate  and  to  the  heirs." 

The  counter  proposition  Is  as  follows: 

"Where  the  parties  to  a  deed  intended  to  buy 

and  sell  the  land  in  gross  without  reference  to 

quantity,  or  U  the  intention  of  the  parties  was 

to  include  in  the  deed  all  the  land  within  given 


benndarles^  and  afterwards  It  la  ascertained 
that  the  quantity  is  more  than  was  estimated  or 
regarded  as  in  the  tract  when  the  deed  was 
made,  the  fact  that  such  excess  exists  is  not 
ground  for  annulling  the  deed  to  the  extent  of 
allowing  the  vendor  or  bis  heirs  to  recover  the 
excess." 

As  heretofore  set  out,  tbls  opinion  bas 
assumed  snch  great  length  that  it  Is  impos- 
sible, In  the  present  attitude,  to  go  Into  de- 
tail answering  the  propositions  under  these 
assignments.  Suffice  it  to  say  that  we  have 
examined  the  record  with  reference  to  same, 
and,  finding  no  merit  therein,  the  same  are 
overruled.  O'Connell  v.  Duke,  29  Tex.  300, 
94  Am.  Dec.  282;  Daughtrey  t.  Knolle,  44 
Tex.  456;  Jordan  v.  Tonng,  56  S.  W.  764; 
Hunter  v.  Morse's  Heirs,  49  Tex.  219 ;  Baker 
V.  Light,  80  Tex.  629,  16  S.  W.  330. 

The  appellants  challenge  the  action  of  the 
lower  court  in  their  eighth  assignment,  as 
follows : 

"The  undisputed  evidence  having  shown  that 
the  administrator  undertook  to  sell  2,739  acres 
of  the  J.  D.  Martinez  survey  of  land  situated 
west  of  the  Trinity  river,  in  Liberty  county, 
Texas,  without  adequate  description,  and  the 
uncontradicted  testimony  having  shown  that  at 
the  time  the  said  order  of  sale  was  entered  and 
at  the  time  the  pretended  sole  was  made  there 
still  remained  unsold  in  said  survey,  west  of 
the  Trinity  river.  4,160  acres  of  land,  hence 
the  title  of  the  defendant,  which  he  claims  un- 
der administrator's  sale,  is  not  supported  by  any 
order  of  court  or  any  proceeding  giving  a  valid 
description  of  the  land  claimed  to  have  been 
purchased  by  him.  Wherefore  the  court  erred 
in  rendering  judgment  for  the  defendant." 

The  proposition  under  this  assignment  Is: 
"It  was  error  to  adjudge  to  appellee  a  total 
of  1,421  acres  of  land,  or  any  part  thereof,  the 
evidence  having  conclusively  shown  that  said 
1,421  acres  formed  no  part  of  the  2,739-acre 
tract  known  to  the  administrator  as  unsold  land 
on  the  9th  day  of  October,  187S." 

We  have  gone  into  this  matter  somewhat 
at  length  heretofore,  and,  without  further 
investigation  of  the  matter,  we  find  no  merit 
In  the  assignment,  and  it  is  therefore  over- 
ruled. 

[3]  By  the  ninth  assignment.  It  is  claimed 
that  the  lower  court  erred  In  rendering 
judgment  for  the  defendant  for  laud  situated 
on  the  west  side  of  the  Trinity  river  upon  a 
report  of  sale  undeniably  describing  land  to 
the  east  of  said  river;  that  said  court  erred 
in  locating  said  land  and  rendering  judgment 
therefor  out  of  the  eastern  part  of  said 
leagues  6  and  9,  because  there  was  in  evi- 
dence a  true  and  undisputed  copy  of  an  orig- 
inal map  used  by  the  administrator,  which 
map  plainly  shows  that  there  could  not  have 
in  the  mind  of  the  administrator  existed  or 
been  oflPered  for  sale  any  land  In  the  eastern 
part  of  leagues  6  and  9,  because  said  map 
shows  no  vacant  land  unsold,  as  of  that 
date,  in  the  eastern  part  of  said  leagues, 
while  it  plainly  shows  that  there  was  suffi- 
cient unsold  land  in  the  western  portion  ot 
said  leagues  to  whldi  said  order  of  sale 
might  have  applied. 

The  propositio&  under  this  asstgnment  to 
as  follow*: 
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"Where  the  Umd  reported  to  have  been  sold 
by  appellee  was  dea<!nbed  as  being  on  tbe  east 
side  of  the  Trinity  river,  and  a  deed  thereto  was 
made  to  him,  and  tbe  land  was  resold  by  him, 
snd  the  total  amount  of  land  reported  by  the 
administrator  on  the  west  side  of  the  river  was 
2,739  acres,  whereas  it  is  now  shown  by  the 
evidence  in  the  case  that  there  was  in  fact  a 
total  of  unsold  acreage  as  of  October  9,  1875, 
of  4,160  acres,  if  there  be  indulged  the  assump- 
tion that  tbe  report  of  the  administrator  meant 
west  side  where  it  says  east  side  of  the  river, 
then  it  is  the  most  reasonable  application  of  this 
order  to  locate  Lea,  Davis,  and  Byrd  by  placing 
their  land  where  the  administrator's  map  shows 
that  there  was  unsold  land  at  that  date,  where 
Byrd  says  that  his  tract  was  located,  where 
the  administrator  says  by  his  deed  to  Jack  Da- 
vis, dated  April  4,  1876,  was  located  the  James 
Davis  tract,  and  where  there  was  plainly  ex- 
hibited on  the  administrator's  map  a  tract  of 
land  shown  as  unsold  of  an  aggregate  acreage 
almost  exactly  equal  to  these  three  tracts  of 
684%  acres  each,  and  where  it  is  farther  shown 
by  both  the  inventory  and  map  by  which  the 
administrator  was  guided,  which  was  found  fn 
the  administrator's  papers  of  the  estate,  that  he 
could  not  have  had  m  mind  that  there  was  any 
ODsold  land  of  tbe  estate  on  the  eastern  end  of 
leagues  6  and  9,  it  was  error  to  adjudge  ap- 
pellee 1,421  acres  of  land  on  the  west  side  of 
the  river,  in  two  separate  and  disconnected 
tracts,  out  of  leagues  6  and  9  and  in  east  end 
thereof." 

It  is  submitted  as  a  counter  proposition 
that,  there  being  ample  evidence  to  sustain 
the  Judgment  of  tbe  trial  court  In  favor  of 
the  appellee  J.  V.  Lea  for  the  tract  of  land 
sued  for  by  blm  is  bis  cross-action  against 
appellants  (It  being  also  the  same  land  sued 
for  and  described  in  the  petition  filed  by 
appellants   as  piaintlfrs   in   their   action   of 
trespass  to  try  title  against  appellees),  this 
court    will   not   reverse  that   Judgment,    al- 
tbough  It  now  appears  that  there  is  a  sub- 
stantial excess  above  684%  acres,  which  was 
the  acreage  estimated  by  the  administrator 
when  the  sale  was  made  by  him  to  Lea  on 
October  6,  1875,  because  appellants  were  not 
entitled  to  reform  or  set  aside  that  convey- 
ance and  deed  to  Lea  from  the  administrator 
by  reason  of  such  excess,  this  being  simply  a 
suit  of  trespass  to  try  title,  and  not  an  equi- 
table action  to  annul  or  reform  a  deed  be- 
cause ot  a  mistake  in  the  number  of  acres 
originally  estimated  to  be  in  the  tract  of 
land  conveyed. 

We  bave  heretofore  discussed  and  gone 
over  tbe  same  prc^Kisltlon,  and  without  fur- 
ther discussion,  and  after  an  investigation 
of  tbe  record  with  reference  to  tbe  matter, 
we  find  no  merit  In  this  assignment,  and  tbe 
saooe  Is  overmled. 

[4]  By  ttie  tenth  assignment  the  action  of 
tbe  lovrer  court  is  called  in  question  as  being 
error  In  rendering  Judgment  for  the  defend- 
ant upon  the  unsupported  testimony  of  the 
wholly  interested  defendant,  thereby  estab- 
liabing  a  predicate  of  authorising  and  invit- 
ing any  bolder  or  beneficiary,  under  probate 
order  and  report  of  sale,  after  40  years  of 
unasserted  title,  to  set  up  and  support  a  pre- 
tended dalm  to  lands  of  an  estate,  wbich,  at 
tbe  date  of  sudi  order  and  report  of  sale, 


may  have  been  diown  to  belong  to  tbe  estate, 
unsupported  by  a  single  word  In  the  reccnd 
locating  the  land  even  as  to  its  league  grant, 
much  less  its  detail  description.  This  as- 
signment Is  submitted  as  a  proposition. 
By  counter  proposition,  it  is  argued: 
"The  testimony  of  J.  V.  Lea  being  admissible, 
it  was  for  the  trial  court  to  pass  upon  the 
weight  and  worth  of  that  testimony;  and  the 
trial  court  having  accepted  that  testimony  as 
helpful  in  proving  what  land  was  conveyed  to 
Lea  by  the  administrator,  and  how  that  land 
was  described  in  the  deed  made  to  him  by  the 
administrator,  there  was  no  departure  from  the 
practice  to  accept  parol  testimony  as  sufficient 
to  prove  the  enstence  and  contents  of  a  lost 
deed,  after  the  proper  predicate  has  been  laid 
for  the  admission  of  suco  testimony,  and  It  was 
only  that  course  which  the  trial  court  followed 
when  receiving  and  considering  the  testimony  of 
J.  V.  Lea,  along  with  the  large  amount  of  doca- 
mentary  evidence  which  servoi  to  assist  in  iden- 
tifying and  describing  the  land  which  in  reality 
the  administrator  sold  to  J.  V.  Lea  at  the  sale 
which  occurred  on  October  5,  1875,  and  for 
witich  a  deed  to  Lea  was  thereafter  executed  by 
the  administrator  and  delivered  to  Lea." 

As  heretofore  stated,  and  without  going  in- 
to detail,  the  testimony  given  by  J.  Y.  Lea, 
and  also  the  probate  proceedings  and  deeds, 
were  offered  in  evidence  as  bearing  upon  the 
identification  and  description  of  the  tract  of 
land  west  of  the  Trinity  river,  which  the 
administrator  sold  to  J.  V.  Lea  on  October  5, 
1875.  We  believe  that  there  was  no  error  in 
this  action  of  the  court,  and  tbe  assignment 
is  therefore  overruled.  Parks  v.  Caudle,  58  - 
Tex.  220;  Blanton  v.  Ray,  66  Tex.  61,  17 
S.  W.  264;  Bounds  v.  Uttle,  T6  Ttex.  321, 
12  S.  W.  1109;  DoBohey  v.  Womack,  1  Tex. 
av.  App.  354,  19  S.  W.  884,  20  S.  W.  950; 
Daniels  v.  Creekmore,  7  Tex.  Civ.  App.  673, 
27  S.  W.  140;  Simpson  v.  Bdens,  14  Tex. 
Civ.  App.  235,  38  S.  W.  476. 

It  has  been  impossible  in  tbe  consideration 
of  this  matter  to  go  further  into  detail  than 
has  been  done  in  this  opinldn.  We  are  not 
immlndfnl  of  the  fact  tbat  tbe  profession 
does  not  take  kindly  to  long  opinions  by  the 
higher  courts  of  this  state,  but  in  a  case 
like  the  present,  in  which  the  record  was  so 
voluminous,  and  there  was  such  a  mass  of 
testimony,  it  seemed  impossible  to  tbe  writer 
to  get  the  matter  in  more  compact  shape 
than  has  been  here  presented. 

[5]  In  this  record,  in  many  particulars,  the 
testimony  of  Lea  contradicted  that  of  Mans- 
field, and  also  there  was  a  slight  contradic- 
tion between  the  testimony  of  Lea  and  Davis 
and  Dr.  W.  K.  McCardell;  but  those  con- 
fiictions  in  tbe  evidence  are  not  material, 
and  it  was  tbe  province  of  the  trial  court  to 
decide  what  worth  and  weight  should  be  giv- 
en to  the  testimony  of  the  witnesses.  It  is 
evident  to  this  court  that  the  lower  court  re- 
garded the  testimony  of  J.  V.  Lea  as  being 
entirely  worth  of  credence.  There  Is  testi- 
mony in  tbe  record  which  was  believed  by 
the  lower  court,  and  the  action  of  the  lower 
court  in  passing  upon  tbe  same  cannot  be 
called  in  question  in  this  court. 
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The  mass  ot  authorities  and  docnments 
and  the  record  which  this  court  was  compel- 
led to  go  over  In  the  decision  of  this  case 
made  It  absolutely  Impossible,  as  heretofore 
said,  to  present  the  matters  complained  of 
in  a  more  compact  way  than  has  been  at- 
tempted In  this  opinion.  Therefore  the  writ- 
er will  add  that  while  he  regrets  this  and 
other  opinions  of  this  court  which  appear  to 
be  too  lengthy,  but  also  appear  to  be  quite 
necessary  for  the  decision  of  the  causes,  we 
feel  that,  in  justice  to  both  the  appellant 
and  appellee,  their  claims  should  have  been 
set  out.  Their  contentions  have  been  made 
as  clear  as  possible,  and  that  the  profession 
might  know  as  to  the  merits  of  the  contro- 
versy involved.  It  is  needless  to  say  that 
this  has  Involved  a  great  deal  of  labor.  It 
occurs  to  us  unneccesarily,  and  that  these 
contentions  and  matters  might  have  Been  pre- 
sented in  the  briefs  of  the  parties  in  a  more 
concrete  form,  but,  after  a  careful  examina- 
tion of  the  record  and  the  holdings  of  the 
lower  -court,  we  bavie  been  unable  to  discover 
any  error  of  such  magnitude  as  will  cause  a 
reversal  of  this  cause.  It  is  therefore  in  aU 
things  affirmed. 


YOAKUM  v.  GOSSBTT.    (No.  1277.) 
(Court  of  Civil  Appeals   of  Texas.     Amarillo. 

Jan.  23,  1918.) 
1.  WOBK  AND  LaBOB  «s>4(2)— IllPLIBO  PbOU- 


ISB. 

Where  one  performs  valuable  services  for 

inother  and  the  latter  expresses  no  dissent  or 

'avails  himself  of  the  services,  a  promise  to  pay 

the  reasonable  value  of  the  services  is  implied. 

2.   WoBK  ANn  IiABOB  9=»4  (2)— IMPUED  PBOM- 
ISB. 

A  promise  will  not  be  inferred  where  there 
are  facts  wholly  inconsistent  with  the  contract 
to  be  implied  or  where  an  express  promise  would 
be  contrary  to  law. 

S.  WoBK  AND  Labob  «s>4 (2)— Implied  Pbom- 

ISB. 

Not  every  request  for,  or  acceptance  of  serv- 
ices on  the  part  of  another  wiU  imply  an  in- 
tent to  pay  therefor. 

4.  Bbokebs  «=»67(1)— Acting  as  Agent  fob 
Both  Pabtibs. 

A  broker  cannot,  witiiout  the  consent  of 
both  parties,  act  as  agent  and  receive  compen- 
sation from  both  for  the  same  transaction. 

5.  Bbokebs  ®=>G7(1)  —  Action  fob  Commis- 
sion—Implied  Pbomise  to  Pat. 

Where  a  broker  was  employed  by  one  party 
to  the  trade,  the  fact  that  the  other  secured  a 
benefit  from  the  broker's  services  in  the  sale  of 
its  own  property  would  not  authorize  an  infer- 
ence that  there  was  an  implied  promise  on  the 
part  of  the  other  to  pay  a  commission. 

6.  Bbokebs  €=>67(1)  —  Action  fob  Commis- 
sion— Custom. 

That  there  was  a  custom  that  each  party 
to  an  exchange  pay  2Vi  per  cent,  commission  on 
his  property  would  not  authorize  a  recovery  of 
a  broker's  commission  from  a  party  to  a  trade 
who  knew  nothing  of  the  custom. 

7.  Customs  and  Usages  «=>15(1)— Contbactb 

— CONSTBUCnON. 

An  established  or  notorious  cnstom  or  usage 
with  reference  to  the  subject-matter  of  a  con- 
tract may  be  shown  for  the  purpose  of  con- 
struing a  contract  and  determining  the  right  of 


the  parties  with  reference  to  matters  in  regard 
to  whidi  the  contract  is  silent 

Error  from  Wheeler  County  Court;  L.  D. 
Miller,  Judge. 

Suit  by  F.  E.  Gossett  against  S.  B.  Yoa- 
kum. Judgment  for  plalntlfF,  and  defendant 
brings  error.    Reversed  and  remanded. 

R.  H.  Cocke,  Jr.,  of  Wellington,  and  A.  M. 
Mood,  of  Amarillo,  for  plaintiff  in  error.  J. 
B.  Reynolds,  of  Wheeler,  for  defendant  In 
error. 

BOYCE,  J.  F.  E.  Gossett,  defendant  In  er- 
ror, brout;ht  this  suit  against  S.  H.  Yoakum, 
plaintlfF  in  error,  to  recover  a  broker's  com- 
mission. Plaintiff  sues  as  the  assignee  of  the 
claim  of  F.  ti.  Ford,  and  alleges  that  said 
Ford  was  employed  by  one  Newberry  to  sell 
a  certain  1%  seirtion  of  land  in  Wheeler  coun- 
ty, and  was  offering  to  sell  the  same  to  the 
defendant  Yoakum,  and  in  the  course  of  the 
negotiations  the  defendant,  Yoakum,  offered 
to  buy  the  same  at  a  price  satisfactory  to  the 
said  Newberry,  provided  that  in  said  deal 
said  Newberry  would  accept  a  stock  of  goods 
owned  by  said  Yoakum,  at  a  named  price,  to 
be  credited  on  the  purchase  price  of  the 
land,  and  that  after  sundry  negotiations  be- 
tween Yoakum  and  Newberry,  participated 
in  and  promoted  by  the  said  Ford,  the  said 
trade  was  closed;  that  the  said  Ford  and  the 
defendant  Yoakum  agreed,  with  the  sanction 
of  the  said  Newberry,  that  said  Ford  should 
receive  as  compensation  for  his  services  to 
the  defendant.  In  assLsting  In  the  disposition 
of  said  atods.  of  merchandise,  a  commission 
amounting  In  the  aggregate  to  the  sum  of 
$265.  Plaintiff  further  pleaded  that  under 
such  conditions  as  above  set  forth  the  said 
Ford,  at  the  Instance  and  request  of  the  de- 
fendant, performed  such  services  for  him,  and 
that  the  defendant  accepted  the  same,  and 
thereby  became  bound  to  pay  the  said  Ford 
the  reasonable  value  thereof,  which  was  al- 
leged to  be  the  sum  of  ?265. 

The  testimony  shows  that  Yoakum  came  to 
Wheeler  county  to  look  at  land,   and  that 
Ford,  as  the  agent  for  Newberry,  showed  him 
the  land  described  In  plalntifTs  petition,  stat- 
ing price,  terms,  etc.    During  this  time  Yoak- 
um proposed  to  buy  the  land  if  he  conld  pnt 
in  as  part  payment  a  stock  of  goods  owned 
by  him,  located  at  Dodsonvllle,  Tex.,  where 
Yoakum  resided  at  the  time.     Nothing   was 
said  between  the  parties  as  to  Yoakum  pay- 
ing any  commission  to  Ford  on  the  transac- 
tl<m,    or   receiving   any   compensation    from 
Yoakum  In  the  event  the  trade  was  consum- 
mated.   Ford  turned  Yoakum  over  to  Ne'wber- 
ry,  and  they  completed  the  transaction.     Un- 
der the  terms  of  Newberry's  employment  Ford 
was  to  receive  2%  per  cent  commission  on 
the  sale  of  lands  brought  about  by    him. 
whether  paid  for  on  a  money  basis  or  other 
property  was  taken  in  exchange,  and  In  thl? 
particular  Instance  Nevrt)erry  paid  Pord  the 
commission  according  to  agreement      There 
is  some  testimony  that  there  was  a   general 
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custom  In  Wheeler  connty  that  5  per  cent, 
commission  was  paid  on  the  sale  of  real  estate 
made  on  money  terms,  and  that  when  an  ex- 
change was  made  this  was  divided,  each  par- 
ty paying  2%  per  cent  on  his  property  and 
the  party  having  the  excess  in  the  exdiange 
paying  5  per  cent,  on  snch  excess.  Some  at 
the  witnesses  examined  did  not  know  of  such 
custom,  and  defendant  expressly  denied  hav- 
ing any  knowledge  thereof.  The  Jury  found 
that  there  was  no  contract  for  payment  of 
commissions  as  alleged,  bnt  answered  the  fol- 
lowing Issne  in  the  afflrmative: 

"Has  the  plaintiff  shown  by  a  preponderance 
of  the  evidence  that  F.  G.  Ford  made  a  sale  to 
said  Newberry  of  the  stock  of  goods  at  the  in- 
fttance  and  request  of  the  defendant,  S.  H. 
Yoaknm.  and  did  the  defendant  accept  the  hene- 
fit  of  each  services?" 

They  further  found  that  the  value  of  such 
services  was  $190,  for  which  amount  Judg- 
ment was  entered  for  the  plaintiff. 

[1-6]  The  first  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give  a 
l>eremptory  Instruction  for  the  defendant. 
We  think  this  assignment  must  be  sustained. 
In  order  for  plaintiff  to  recover  there  must 
have  been  a  contract  of  employment,  express 
or  implied.  There  was  certainly  no  express 
contract  of  employment  shown.  Can  such  a 
contract  be  Implied  from  the  circumstances' 
as  we  have  briefly  stated  them?  "Contracts 
implied  in  fact  arise  under  circumstances 
which,  according  to  the  ordinary  course  of 
dealing  and  the  common  understanding  of 
men,  show  a  mutual  intention  to  contract. 

•  •  •  Thus,  where  one  performs  for  anoth- 
er, with  the  other's  knowledge,  a  useful  serv- 
ice of  a  character  that  Is  usually  charged  for, 
and  the  latter  expresses  no  dissent  or  avails 
himself  of  the  service,  a  promise  to  pay  the 
reasonable  value  of  the  service  is  Implied. 

•  *  •  A  promise  will  not  be  Inferred 
where  there  are  facts  wholly  inconsistent 
with  the  contract  to  be  Implied,  or  where  an 
express  promise  would  be  contrary  to  law. 
Both  express  contracts  and  contracts  Implied 
in  fact  are  based  on  consent."  R.  C.  L.  vol.  6, 
pp.  587,  688;  C.  J.  vol.  9,  p.  656;  Elliott  on 
Contracts,  S 1358;  Clarke  on  Contracts,  2429; 
9  Cyc.  242.  In  order  to  establish  an  implied 
contract  aa  Toakum's  paft  to  pay  Ford  for 
bis  services  in  the  transaction,  it  must  ap- 
pear that  the  services  were  rendered  under 
such  circumstances  as  that  It  may  be  fairly 
Info-red  that  it  was  the  intent  of  the  parties 
tliat  Yoakum  should  pay  for  such  services. 
Dunn  V.  Price,  87  Tex.  318,  28  S.  W.  681; 
Ballentine  v.  Ifercer,  130  Mo.  App.  605,  109 
S.  W.  1040.  It  Is  not  every  request  for  or 
acceptance  of  services  on  the  part  of  an- 
other that  will  Imply  an  intent  on  the  part 
ot  the  beneficiary  to  pay  therefor.  Bonner 
V.  Bradley,  14  Tex.  Civ.  App.  234,  36  S.  W. 
1014;  Schrlmpf  v.  Settegast,  ,36  Tex.  301.  In 
this  case  Toakum  was  dealing  with  Ford  as 
tbe  agent  of  his  adversary  in  the  trade. 
Ford,  as  a  matter  of  law,  could  not,  without 


full  knowledge  and  consent  of  the  parties, 
act  as  ag^it  and  receive  compensation  from 
them  both  in  the  transaction.  C.  3.,  vol.  9, 
pp.  668-576 ;  Keitt  v.  Gresham,  174  S.  W.  884 ; 
Hill  V.  Patton,  160  S.  W.  1155;  Moore  v. 
Kelley,  162  S.  W.  1036.  The  relation  of  tbe 
parties  was  snch,  therefore,  that  a  contract 
on  the  part  of  defendant,  Yoakum,  to  pay 
Ford  for  his  services  would  be  a  breach  of 
good  faith,  and  Illegal,  unless  it  was  shown 
thftt  Newberry  had  consented  to  allow  his 
agent  Ford  to  act  for  and  receive  commission 
from  the  purchaser.  Yoakum,  therefore,  had 
the  right  to  assume  that  Ford  was  being  paid 
by  his  employer,  Newberry;  and,  while  the 
said  Yoakum  Inddentally  received  a  benefit 
from  the  services  in  the  sale  of  his  own  prop- 
erty, no  contract  to  pay  therefor  can  be  legit- 
imately Implied  from  such  facts. 

[•,  7]  The  evidence  as  to  the  custom  above 
referred  to  does  not  affect  this  conclusion. 
If  the  custom  was  to  divide  commission,  Ford 
had  no  claim  here  because  he  has  received  his 
full  commission  under  the  contract  with 
his  Initial  employer.  But,  if  the  custom 
applied  to  the  facts  of  this  case,  it  would 
not  be  sufficient  to  justlftr  a  recovery "  by 
Ford,  because  there  was  no  evidence  that 
such  custom  was  known  to  tbe  defendant, 
Yoakum.  The  law  of  usages  and  customs 
in  relation  to  contracts  is  usually  applied  in 
the  interpretation  and  construction  thereoT. 
An  established  or  notorious  custom  or  usage 
with  reference  to  a  particular  trade  or  sub- 
ject-matter of  a  contract  may  be  shown  under 
proper  pleading  for  the  purpose  of  construing 
the  contract  and  determining  the  right  of 
the  parties  under  the  contract  with  refer- 
ence to  matters  in  regard  to  which  the  con- 
tract Is  silent.  Schmitt  v.  New  Braunsfelser 
Cnterstuetzungs  Verein,  32  Tex.  Civ.  App.  11, 
73  S.  W.  568 ;  O.  M.  Insurance  Co.  v.  Rey- 
mershoffer  Sons,  56  Tex.  234;  Schaub  v. 
Dallas  Brewing  Co.,  80  Tex.  634,  16  S.  W. 
429.  And  it  is  sometimes  said  that  a  contract 
itself  cannot  be  established  by  custom.  12 
Cyc.  1083,  and  authorities  cited.  However 
that  may  be,  hearing  In  mind  that  the  ques- 
tion as  to  whether  or  not  there  was  an  im- 
plied contract  on  the  part  of  Yoakum  to  pay 
Ford  for  his  services  in  consummating  the 
trade  must  be  determined  by  the  rales  here- 
inbefore stated.  It  Is  clear  that  before  an 
Intention  on  the  part  of  Yoakum  to  pay  Ford 
for  such  services-  may  be  fairly  Implied,  it 
must  be  shown  that  Yoakhm  had  knowledge 
of  such  custom,  which  was  not  in  accord- 
ance with  the  general  principles  of  law  that 
would  regulate  the  transaction.  While  a 
custom  may  be  shown  to  be  so  long  establish- 
ed and  general  In  its  application  that  it  af- 
fords presumptive  evidence  that  the  parties 
knew  of  its  existence,  though  even  then  in  a 
case  of  this  kind  It  could  not  be  conclusive, 
the  proof  in  this  case  falls  short  of  this 
showing,  and  there  is  no  other  evidence  of 
knowledge  on  the  part  of  the  defendant  of 
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sucb    knowledge,   and   he   expressly   denies 
knowledge  thereof. 

For  these  reasons  we  think  the  case  must 
be  reversed  and  remanded. 

HUFF,  C.  J.,  not  sitting,  being  absent  in 
Au&'tin,  with  committee  of  judges  passing  on 
applications  for  writs  of  error. 


KliAKAS  V.  NOBTH  BRITISH  &  MERCAN- 
TILE INS.  CO.  OF  LONDON  & 
EDINBURGH.    (No.  5857.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Dec. 

21,  1917.     Rehearing  Denied 

Jan.  30,  1918.) 

1.  CoDBTs  <S=>480(2)— Injunction— CouBTs  OF 
Same  State— ENroRCEMENT  of  Judgment. 

Wbere  creditor  of  insured  jiarnished  insurer, 
which  paid  amount  of  policy  mto  district  court 
after  insured  had  sued  on  Uie  policy  in  county 
court,  and  the  creditor  got  judgment  which  was 
paid,  the  district  court  could  not  perpetually 
enjoin  enforcement  of  the  county  court  judg- 
ment against  the  insurer,  in  view  of  Vernon  s 
Sayles'  Ann.  Civ.  St.  1914,  art.  4653,  requir- 
ing writs  of  injunction  to  stay  execution  of  a 
judgment  to  be  returnable  in  the  county  where 
the'  suit  is  pending. 

2.  Coubts  «=9480(2)— Injunction— <Bioht  to 
Weit. 

In  such  case  it  was  not  necessary,  in  order 
to  prevent  irreparable  injury,  to  enjoin  execu- 
tion of  the  county  court  judgment,  since  such 
court,  on  showing  that  the  garnishee  had  paid 
the  debt,  bad  power  to  make  any  necessary  or- 
der. 

Error  from  District  Court,  McLennan 
County;   E.  J.  Clark,  Judge. 

Action  by  the  Central  Texas  Exchange  Na- 
tional Bank  of  Waco  b.gainst  B.  Klaras, 
wherein  the  North  British  &  Mercantile  In- 
surance Company  of  London  &  Edinburgh 
was  garnished,  and  prayed  that  an  action  by 
B.  Klaras  against  it  be  enjoined.  Judgment 
for  plaintift  and  order  that  the  injunction  is- 
sue as  prayed,  and  Klaras  brings  error.  Af- 
firmed In  part,  and  in  part  reversed  and  dis- 
missed. 

W.  L.  Eason,  of  Waco,  for  plaintiff  in  er- 
ror. Locke  &  IJocke,  of  Dallas,  for  defendant 
in  error. 

KEY,  C.  3.  The  trial  Judge's  findings  of 
fact  and  conclusions  of  law  sufficiently  indi- 
cate the  nature  and  result  of  this  suit,  which 
findings  and  conclusions  are  as  follows: 

"Findings  of  Fact. 

"(1)  On  or  about  May  21,  1913,  the  garnishee 
issued  a  policy  of  fire  insurance  to  one  A.  Kron- 
berger,  whereby  it  undertook  to  indemnify  the 
said  Kronberger  to  an  extent  not  exceeding 
1400  against  direct  loss  or  damage  by  fire  for 
a  period  of  three  years  from  May  21,  1913,  to 
a  house  at  2414  South  Fourth  Street,  Waco, 
Tex.  Later,  and  prior  to.  June  21,  1915,  the 
property  covered  by  said  policy  was  sold  by 
said  Kronberger  to  B.  Klaras,  and  the  garnishee 
consented  thereto.  Said  policy  was  numbered 
2558022. 

"(2)  On  June  26,  1915.  tiie  said  B.  Klaraa, 


by  his  attorney,  W.  I/.  Bason,  forwarded  to  the 
garnishee  proofs  under  said  policy  on  account 
of  a  loss  by  fire  of  said  house  on  June  21,  1015. 
The  proofs  were  received  by  the  garnishee  on 
June  27,  1915.  The  policy  of  insurance  was  of 
the  Texas  standard  form,  providing  that  the 
sum  for  whidi  <he  garnishee  was  liable  should 
be  payable  60  days  after  receipt  by  it  of  proofs 
of  loss,  and  also  providing  that  the  policy 
should  be  void  in  case  of  a  change  in  interest, 
title,  or  possession  of  the  subject  of  insurance. 

"(3)  That  on  June  25,  1915,  at  the  instance 
of  Central  Texas  Exchange  National  Bank  of 
Waco,  plaintiff  in  a  suit  styled  Central  Texas 
Exchange  National  Bank  of  Waco  v.  B.  Klar- 
as. pending  in  this  court  and  numbered  661  on 
the  docket  thereof,  a  writ  of  garnishment  of 
proper  form  was  issued  and  duly  served  on  the 
same  date  on  the  garnishee.  The  amount  of 
the  debt  claimed  by  Central  Texas  Exchange 
National  Bank  of  Waco  i^ainst  B.  Klaras  was 
in  excess  of  the  amount  of  the  insurance  policy 
issued  by  the  garnishee  on  said  building. 

"(4)  The  garnishee  after  the  receipt  of  the 
proofs  of  loss  learned  that  coi  December  10, 
1914,  B.  Klaraa  had  conveyed  the  property 
covered  by  said  policy  of  insurance  to  George 
Bazouros  by  warranty  deed  duly  filed  for  rec- 
ord in  the  records  of  McLennan  county,  Tex., 
and  made  an  investigation  to  determine  the 
circumstances  of  such  conveyance,  and  whether 
therrtiy  a  change  occurred  in  the  interest,  title 
or  possession  of  the  subject  of  insurance  which 
would  avoid  the  policy. 

"(5)  On  August  7.  1915,  the  garnishee  filed 
its  original  answer  to  the  writ  of  garnishment. 

"(6)  On  August  26,  1915,  B.  Klaras  institut- 
ed suit  in  the  county  court  of  Mclypnnan  county, 
Tex.,  against  North  British  &  Mercantile  In- 
surance  Company  of  London  &  Edinburgh  to 
recover  the  sum  of  $400  under  said  policy  on 
account  of  said  loss  on  June  21,  1915.  The 
defendant  in  said  suit  was  duly  served  with  ci- 
tation immediately  and  in  time  to  require  an 
answer  at  the  term  of  said  court  convening 
Sentemher  6,  1915. 

"(7)  The  defendant's  attorneys,  Locke  & 
Locke,  at  Dallas,  prepared  on  September  4, 
191.5,  and  mailed  on  the  same  date  to  the  clerk 
of  the  district  court  of  McLennan  county,  Tex., 
the  garnishee's  first  amended  original  answer  in 
this  suit,  and  to  the  clerk  of  the  counly  court 
of  McLennan  county.  Tex.,  its  original  answer 
in  said  suit  of  B.  Klaras  against  it 

"(8)  In  said  answer  to  the  suit  in  tihe  county 
court  the  defendant  admitted  the  indebtedness 
of  $400  claimed,  but  set  up  the  fact  of  the  serv- 
ice on  it  of  the  writ  of  garnishment  aforesaid, 
and  of  the  fact  that  it  had  fijed  an  amended  an- 
swer in  the  garnishment  suit  admitting  the 
indebtedness  and  offering  to  pay  the  money 
into  the  registry  of  the  court,  and  alleging  that 
B.  Klaras  had  filed  an  independent  suit  against 
the  garnishee  for  the  amount  of  such  debt  and 
making  him  a  partt  thereto  and  praying  that 
the  prosecution  of  said  independent  suit  be  en- 
joined, and  in  said  answer  in  the  county  court 
suit  the  defendant  prayed  that  the  suit  be  abat- 
ed or  be  stayed  pending  the  proceedings  in  the 
garnishment  suit.  The  defendant's  attorneys 
wrote  to  W.  L.  Eason,  attorney  for  said  B. 
Klaras,  on  September  4.  1915,  advising  him  of 
the  forwarding  to  the  clerks  for  filing  of  said 
amended  answer  in  garnishment  and  of  said 
original  answer  in  the  county  court  suit  and  ad- 
viamg  him  of  the  contents  of  the  same  as  stat- 
ed as  above,  and  inquired  his  wishes  with  re- 
spect to  the  suit  in  the  connty  court  and  re- 
quested that  he  advise  them  of  any  Bitting  of 
the  case,  or  if  it  should  be  set  for  S^tember 
7th,  8th,  or  9th  that  he  telegraph  them  at  their 
expense.  Such  latter  was  received  by  said  Ea- 
son on  September  6,  1915.  Hie  defcatdant'a 
attorneys   in   forwarding   said   answer   in   tlio 
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county  court  suit  to  the  derk  of  the  county 
conrt  also  requested  said  clerk  to  advise  tbem 
of  any  getting  of  the  case  and  to  do  so  by  wire 
at  their  expense  if  the  case  should  be  set  for 
September  7th,  8th,  or  9th. 

(9)  The  first  amended  original  answer  in  the 
garnishment  suit  was  filed  on  September  7, 
1915,  and  the  original  answer  in  the  county 
court  suit  was  filed  September  6,  1915. 

"(10)  On  Septpmber  6,  1915,  W.  L.  Kason, 
attorney  for  B.  Klaras,  called  up  the  office  of 
the  garnishee's  attorneys  in  Dallas,  Tex.,  by 
telephone,  at  their  expense,  and  stated  to  them 
that  he  would  ask 'the  county  judge  for  judR- 
mpnt  in  said  county  court  case  on  the  defend- 
ant's answer  when  the  case  was  called  on  the 
appearance  docket  the  following  morning.  The 
defendant's  attorneys  replied  that  if  he  made 
such  request  of  the  judge  and  if  judgment  was 
entered  they  would  move  to  set  it  aside. 

"(11)  On  the  call  of  the  appearance  docket 
in  the  county  court  on  the  momiiig  of  Septem- 
ber 7,  1915,  said  county  court  suit  not  having 
been  set  for  trial  on  that  date,  W.  L.  Enson,  as 
attorney  for  B.  Klaras,  when  this  case  was 
reached,  stated  to  the  conrt  that  the  suit  was 
upon  an  insurance  policy  and  that  the  plaln- 
tiflf's  debt  was  admitted,  and  requpsted  the  en- 
try of  judgment  in  favor  of  plaintiff  for  $400 
on  the  admimrion  in  defendant's  answer.  Nei' 
ther  the  petition  nor  the  defendant's  answer 
was  read  to  the  court,  and  the  court  was  not  ap- 
prised of  the  fact  that  the  defendant  In  said 
answer  set  up  the  service  on  It  of  a  prior  gar- 
nishment. 

"(12)  On  September  8,  1915,  the  garnishee'* 
first  amended  original  answer  in  the  garnish- 
ment suit  having  been  callpd  to  the  attpntion 
of  the  judge  of  the  court  and  request  made  for 
the  issuance  of  a  temporary  restraining  order 
in  accordance  with  the  prayer  of  such  answer, 
a  fiat  was  entered  by  the  judge  on  such  answer 
directing  the  issuance  of  such  temporary  re- 
straining order  against  the  further  proaecution 
of  the  suit  in  the  county  court  upon  the  filing 
of  a  bond  in  the  sum  of  $800.  Said  bond  was 
filpd  and  the  writ  of  injunction  was  issued  and 
served  on  said  Klaras  on  September  13,  1916. 

"(13)  In  the  principal  suit  out  of  which  said 
garnishment  waa  issued.  Judgment  was  render- 
ed on  November  22,  1915,  in  favor  of  the 
plaintiff  Central  Texas  Exchange  National 
Bank  of  Waco,  Tex.,  against  B.  Klaras,  among 
others,  jointly  and  severally,  for  a  sum  in  ex- 
cess of  the  amount  of  said  indebtedness  of 
*400. 

"(14)  The  garnishee  on  account  of  said  policy 
of  insurance  and  said  loss  occurring  June  21, 
1915,  thereunder,  became  indebted  to  B.  Klaras 
in  the  sum  of  $400.  The  debt  for  which  suit 
-was  instituted  in  the  county  court,  as  aforesaid, 
ia  the  same  as  the  debt  garnished  in  this  suit. 

"(15)  The  garnishee  has  denosited  with  the 
clerk  of  the  court,  in  pursuance  of  the  order  of 
the  court,  the  sum  of  $400,  being  the  amount  ot 
its  indebtednfes  under  said  policy  for  said  loss. 
"(16)  Said  building  covered  by  the  policy  in 
question  was  totally  destroyed  by  the  fire. 

"Conclusions  of  Law. 

"1.  I  conclude  from  the  foregoing  facts  that 
the  garnishee,  in  order  to  protect  itself  from 
tbo  vexation  and  expense  of  double  litigation 
and  the  possibility  of  double  recovery,  was  en- 
titled to  the  remedy  of  interpleader,  making 
the  plaintiff  in  the  county  court  suit  a  party  to 
tile  garnishment  suit  in  this  court  and  restrain- 
ing the  further  prosecution  of  the  suit  in  the 
county  court. 

"2.  I  conclude  that  the  indebtedness  owing  by 
the  garnishee  to  B.  Klaras  waa  duly  garnished 
by  Central  Texas  Exchange  National  Bank,  and 
that  said  bank  is  entitled  to  the  benefit  of  said 
indebtedness. 

"3.  I  conclude  that  the  garnishee  is  entitled 
to    a  reasonable  attorney's  fee  to  be  deducted 


from  the  amount  of  its  indebtedness  or  out  of 
the  fund  deposited  in  the  registry  of  the  conrt 
for  the  amount  of  such  indebtedness,  and  that 
$25  is  the  amount  of  such  fee.  I  conclude  fur- 
ther that  the  garnishee  is  entitled  to  its  costs 
to  be  also  deducted  from  the  amount  of  said  in- 
debtedness or  fund. 

"4.  I  conclude  that  judgment  should  be  ren- 
dered In  favor  of  Central  Texas  Exchange  Na- 
tional Bank  (gainst  the  garnishee  for  the 
amount  of  such  indebtedness,  less  its  said  at- 
torney's fees  and  costs,  and  that  the  garnishee 
is  entitled  to  an  injunction  perpetually  restrain- 
ing the  said  Klaras  from  the  further  prosecu- 
tion of  said  suit  in  the  county  court,  and  so 
from  attempting  to  collect  for  his  own  account 
the  amount  of  indebtedness  decreed  to  the  said 
Central  Texas  Exchange  National  Bank." 

Opinion. 

[1]  A  decree  was  rendered  in  accordance 
with  the  findings  and  conclusions  of  the  trial 
judge,  and  B.  Klaras  has  prosecuted  a  writ 
of  error  from  tliat  decree.  His  complaint  la 
that  the  district  conrt  has  no  Jarlsdlctlon  to 
perpetually  enjoin  the  enforcement  of  the 
judgment  of  the  county  court  in  his  favor 
against  the  insurance  company.  That  com- 
plaint is  well  taken,  and  requires  a  reversal 
of  the  judgment.  Article  4658,  Revised  fJlvil 
Statutes ;  Smith  v:  Morgan,  2S  Tex.  Civ.  App. 
24S,  67  S.  W.  919;  Broocks  v.  Lee,  5J)  Tex. 
Civ.  App.  604,  110  S.  W.  756;  Ry.  Co.  v.  But- 
ler, 82  Tex.  Civ.  App.  323,  114  S.  W.  671; 
Tballman  v.  Bnckholts,  181  S.  W.  791 ;  Baker 
V.  CroBbyton  Ry.  Co.,  107  Tex.  566,  182  S.  W. 
287;  Marshall  v.  Splller,  18i  S.  W.  285; 
Hammack  v.  Schley,  186  S.  W.  872. 
The  statute  cited  provides  that: 
"Writs  of  injunction  granted  to  stay  proceed- 
ings in  a  suit,  or  execution  on  a  judgment,  shall 
be  returnable  to  and  tried  in  the  court  where 
such  suit  is  pending,  or  such  judgment  was  ren- 
dered." 

In  the  cases  just  cited  that  statute  Is  con- 
strued, and,  with  certain  exceptions,  some  of 
whl<^  are  indicated  by  the  Supreme  C3ourt 
In  Baker  v.  Crosbyton  Ry.  Co.,  It  is  held 
that,  while  a  writ  of  injunction  may  be  grant- 
ed by  a  judge  of  another  court,  the  same 
should  be  made  returnable  to  the  court  whose 
proceedings  It  Is  sought  to  have  stayed,  and 
that  no  other,  court  has  jurisdiction  to  per- 
petuate such  preliminary  injunction. 

We  do  not  think  the  case  at  bar  falls  with- 
in any  of  the  exceptions  which  have  been, 
or  should  be,  made  to  the  statute.  It  Is  not 
claimed  that  the  Judgment  of  the  county 
court  Is  void  for  want  of  jurisdiction,  or  for 
any  other  reason ;  nor  Is  it  claimed  that  an 
execution  issued  upon  that  Judgment  had 
been  levied  upon  property  exempt  from 
forced  sale,  as  was  the  case  in  I«achman  v. 
Capps  4  Canty,  89  Tex.  690,  36  S.  W.  280, 
and  Van  RatclIfC  v.  Call,  72  Tex.  491,  10  S. 
W.  578.  It  may  be  conceded  that  the  dis- 
trict Judge  has  the  power  to  issue  whatever 
restraining  writs  may  have  been  necessary 
to  preserve  the  subject-matter  of  the  litiga- 
tion in  the  district  court,  but  this  case  does 
not  fall  wlttUn  that  category. 

[2]  The  plaintlft  obtained  judgment  against 


Digitized  by  LjOOQIC 


586 


200  SOUTHWESTERN  REPOHTBR 


(Tex. 


both  appellant  and  tbe  garnishee  Insurance 
company,  and  the  latter  has  satisfied  the 
judgment  against  It  Therefore  It  was  not 
necessary  to  enjoin  Klaras  from  enforcing 
Ms  judgment  in  the  county  court  In  order  to 
protect  the  plaintiff  In  this  case;  nor  would 
a  f&llure  to  perpetuate  the  Injunction  have 
resulted  In  Irreparable  Injury  to  the  Insur- 
ance comi>any.  True  It  Is  that  litigant 
should  not  be  required  to  pay  the  same  debt 
twice,  but  th*  county  court  In  the  exercise 
of  Its  equitable  powers  could  have,  and,  for 
aught  that  we  know,  can  yet,  make  whatever 
orders  and  Issue  whatever  writs  may  be  nec- 
essary to  prevent  the  accomplishment  of  that 
result.  In  other  words,  at  the  time  the  dis- 
trict court  made  the  Injunction  perpetual  tbe 
cotinty  court  had,  and  still  has,  fall  iiower, 
upon  a  showing  by  the  garnishee  that  be  has 
already  paid  the  debt,  to  make  whatever  or- 
ders and  issue  whatever  writs  may  be  neces- 
sary to  prevent  the  enforcement  of  the  coun- 
ty couit  judgment,  and  therefore  no  reason 
exists  for  not  holding  that  the  statute  above 
quoted  applies  to  this  case. 

So  much  of  the  decree  appealed  from  as 
enjoins  the  plaintiff  In  error  B.  Klaras  from 
the  enforcement  of  his  judgment  against  the 
garnishee,  North  British  &  Mercantile  Insur- 
ance Company  of  London  &  Edinburgh,  Is 
set  aside,  and  that  part  of  the  case  Is  dis- 
missed. But  In  all  other  respects  the  decree 
referred  to  Is  affirmed. 

Affirmed  in  part,  and  In  part  reversed  and 
dismissed. 


PENNSYLVANIA  RUBBER  CO.  T. 

McCI/AIN.     (No.  7868.) 

(Court  of  Civil  Appeals  of  Texas.    Pallas. 
Jan.  19,  1918.) 

1.  MOSrOPOLIES  ®=>17(2)— "CORSFIBACT  IN  Re- 
STBAiNT  or  Trade"— Sale  of  Goods. 

An  agreement  between  two  persons  that  one 
will  buy  from  the  other  exclusively,  or  that  one 
will  sell  to  the  other  ezclusiyely,  a  given  com- 
modity, constitutes  a  "conspiracy  in  restraint  of 
trade,  within  the  meaning  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  7798,  subd.  1. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  first  and  Second  Series,  Conspir- 
acy.] 

2.  Contracts  «=>138(2)   —  Iixeoalitt  awd 
Restraint  of  Trade. 

In  an  action  and  cross-action,  where  both 
parties  relied  upon  a  contract  that  is  illegal  as 
being  a  "conspiracy  in  restraint  of  trade,  nei- 
ther can  recover. 

3.  Appeal  and  Ebbob  «=3909(5)— Prkstjmp- 
TioN— Interstate  Cokmebce. 

Where  the  record  does  not  show  that  a 
transaction  was  interstate  commerce,  it  will 
be  presumed  otherwise  when  questioning  tbe 
legality  of  s  contract  therefor. 

Anteal  from  Ellis  County  Court;  W.  H. 
Tidwell,  Judge. 

Action  by  the  Pennsylvania  Rubber  Com- 
pany against  W.  G.  McClain.  From  a  judg- 
ment for  plaintiff,    and   for  defendant   on 


cross-action,  plaintiff  appeals.    Reversed  and 

dismissed. 

S.  E.  Dawson  and  J.  C.  Lumpldns,  both  of 
Wazahachle,  for  appellant.  Robert  L.  Sul- 
livan, of  Wazahachle,  for  appellee. 

TALBOT,  3.    The  appellant  sued  the  ap- 
pellee In  the  justice  court  of  precinct  No. 
1  of  Ellis  county  upon  an  account  for  $183.45. 
The  appellee  answered  by  general  demurrer 
and  general  denial.     Appellee  also,  by  way 
of  reconvention  or  cross-action  against  appel- 
lant, alleged  in  substance  that  the  goods  spec- 
ified In  tbe  account  sued  on  by  appellant 
were  sold  and  delivered  to  appellee  upon  a 
contract  whereby  appellant  agreed  with  ap- 
pellee that  if  appellee  would  buy  Its  goods 
appellant  would  not  sell  to  any  other  person 
in  the  city  of  Wazahachle,  and  would  allow 
appellee  a  commission  or  discount  of  17% 
per  cent,  on  all  goods  bought  and  sold  by 
appellee  of  appellant's  goods  under  said  con- 
tract;   that  If  appellant  should  breach  said 
contract  and  sell  any  of  Its  goods  to  any  per- 
son other  than  appellee  in  the  dty  of  Waza- 
hachle that  appellant  would  pay  appellee  the 
commission  of  17^  per  cent  on  the  goods 
so  sold,  the  same  as  if  he  (appellee)  had  sold 
them ;   that  appellant  breached  said  contract 
by  selling  its  goods  to  other  parties  In  the 
city  of  Wazahachle,  and  by  reason  thereof 
appellee  was  entitled  to  recover  of  appellant 
"approximately  $120."    Appellee  farther  al- 
le^d  that  be  bad  been  damaged  as  a   re- 
sult of  tbe  breach  of  the  contract  entered 
Into  between  him  and  the  appellant,  In  ad- 
dltlcm  to  tbe  loss  of  the  commissions  agreed 
to  be  paid  him  In  the  event  of  such  breads. 
In  the  loss  of  profits  he  would  have  made  had 
said  contract  been  faithfully  kept  and  per- 
formed by  appellant,  amounting  to  $80.     In 
tbe  trial  in  the  justice  court  appellant  was 
allowed  the  amount  of  its  account  $183.45. 
and  the  appellee  $100  of  the  amount  claimed 
In  bis  plea  of  reconvention.    Judgment  was 
therefore  rendered  In  favor  of  the  appellant 
In  that  court  for  tbe  sum  of  $83.45.     FYom 
this  judgment  appellant  appealed  to  the  coun- 
ty court.    In  the  county  court  special  excei)- 
tlons  were  sustained  to  appellee's  plea  In  re- 
convention, and  he  amended.    In  this  amend- 
ed plea  he  alleged,  substantially,  as    in   tii» 
original  plea  of  reconvention,  that  the  goods 
mentioned  in  the  account  sued  on  by  appel- 
lant were  sold  and  delivered  to  him    un«ler 
the  contract  set  forth  in  his  pleadings  filed 
in  tbe  justice  court  as  has  been  stat<eil.  but 
spedflcally  averred  that: 

"From  the  Slst  day  of  Angnst  1915,  to  about 
the  28tb  day  of  October,  1915,  plaintiff  [apptl 
lant  here]  sold  $809.06  worth  of  automobil-" 
casings  and  tubes  to  the  W.  B.  Jackson  Motor- 
car Company  in  Wazahadde,  Tex.,  and  that 
defendant  [appellee  here]  is  entitled  to  and  thai 
the  plaintiff  is  indebted  to  defendant  in  tbe  surn 
of  $141.59,  the  same  being  17%  per  «?ent:.  com- 
miraion  on  the  amount  of  goods  deacrib«d,  aold 
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br   plaintiff  to  the  W.  B.   Jackson  Motorcar 
Company." 

In  tMs  amended  plea  appellee  alleged  that 
the  amount  of  damages  enstalned  by  hlra  In 
the  loss  of  profits  as  a  result  of  the  breach 
of  the  contract  entered  Into  between  him  and 
appellant  was  $52.  Thus  by  his  amended 
pleading  filed  In  the  county  conrt  he  claim- 
ed that  by  reason  of  the  breach  of  the  con- 
tract set  up  he  had  lost  by  way  of  commis- 
sions agreed  to  be  paid  him  $141.69  Instead 
of  "approximately  $120,"  claimed  In  the  Jus- 
tice court,  and  $52  for  loss  of  profits  Instead 
of  $80,  claimed  in  that  court.  Tpon  the  com- 
ing in  of  this  amended  plea  of  reconyention 
the  appellant  filed  a  motion  to  dismiss  the 
appeal,  insisting  as  a  reason  therefor  that 
it  appeared  from  said  plea  that  the  cause  of 
action  declared  on  exceeded  the  Jurisdiction 
of  the  Justice  court,  and  hence  the  county 
court  liad  no  Jurisdiction.  The  appellant 
also  excepted  to  and  moved  to  strike  out  ap- 
I>eUee'8  cross-action  or  plea  in  reconTentiou 
on  the  ground  that  it  appeared  tliat  the  con- 
tract upon  which  it  was  based  constituted  a 
"conspiracy  in  restraint  of  trade,"  within 
the  meaning  of  subdiyision  1  of  article  7798 
of  our  anti-trust  statute.  Both  the  plea  to 
the  jurisdiction  of  tlie  court  and  the  inotion 
to  strike  out  the  appellee's  answer  for  the 
reason  stated  were  overruled,  the  case  tried 
upon  its  merits  without  a  Jury,  the  appel- 
lant allowed  the  amount  of  its  account  of 
$183.45,  the  appellee  allowed  his  claim  of 
$141.68,  and  Judgment  rendered  In  fayor  of 
appellant  for  $41.87.  From  the  Judgment  so 
rendered  the  aiv^ant  appealed  to  this  court 
and  assigns  as  error  the  rulings  of  the  trial 
court  in  overruling  its  plea  to  the  Jurisdic- 
tion of  the  county  court  and  motion  to  strike 
out  the  appellee's  plea  in  reconvention. 

rtj  The  question  raised  In  reference  to  the 
Jurisdiction  of  the  county  court  to  hear  and 
defermine  appellee's  cross-action  or  plea  in 
reconvention  is,  perhaps,  not  free  from  diffi- 
culty, but  we  do  not  regard  it  absolutely  nec- 
essary to  decide  it  The  Justice  court  un- 
questionably had  Jurisdiction  of  the  amount 
of  the  account  sued  on  by  the  appellant,  and 
as  the  contract  upon  which  that  account  Is 
based  bound  the  appellant,  according  to  its 
contention,  the  undisputed  evidence  and  find- 
ings of  the  trial  court,  not  to  sell  any  of  its 
goods  and  wares  of  the  character  furnished 
and  sold  to  appellee  and  described  in  said 
account  to  any  other  person  in  the  city  of 
Waxahachie,  Tex.,  where  appellee  was  en- 
gaged in  business,  no  recovery  could  be  had 
upon  it,  and  both  the  appellant's  suit  and 
the  appellee's  plea  in  reconvention  should 
have  been  dismissed.  Manifestly,  it  was  the 
purpose  of  ttie  contract  to  give  to  appellee 
the  exclusive  right  to  handle  and  sell  appel- 
lant's goods  in  the  city  of  Waxahachie,  and 
such  a  contract  Is  denounced  and  prohibited 
by  the  statute  to  which  we  have  referred. 
By  this  statute  any  combination  in  restraint  I 


of  trade  is  unlawful,  and  courts  should  in- 
stantly refuse  to  recognize  and  give  effect  to 
such  a  combination  whenever  in  the  course 
of  a  legal  proceeding  growing  out  of  the 
same  such  appears  to  be  its  character.  The 
statute  in  question  expressly  declares  that 
an  agreement  or  understanding  between  two 
persons  that  one  of  them  will  buy  from  the 
other  exclusively  a  given  commodity,  or  that 
one  of  them  will  sell  exclusively  to  the  other 
a  given  commodity,  constitutes  a  conspiracy 
in  restraint  of  trade.  An  agreement  to  do 
either  or  both  has  the  effect  to  prevent  com- 
petition, and  falls  within  the  condemnation 
of  the  statute.  Wood  v.  Texas  Ice  &  Cold 
Storage  Co„  171  S.  W.  497 ;  Star  Mill  *  Ele- 
vator Co.  v.  Ft  Worth  Grain  &  Elevator  Co., 
148  g.  W.  604;  Jersey-Creme  Co.  t.  Mc- 
Danlel  Bros.,  152  S.  W.  1187. 

[i,  3]  The  contract  upon  which  the' assert- 
ed rights  of  l>oth  the  appellant  and  appellee 
being  illegal  and  nonenforceable  by  either 
party  to  it  for  the  reason  stated,  the  Judg- 
ment of  the  court  below  is  reversed,  and  the 
suit  of  the  appellant,  as  well  as  the  cross- 
action  or  plea  in  reconvention  of  the  appel- 
lee, is  dismissed.  Railway  Co.  v.  Canyon 
Coal  Co.,  102  Tex.  47S,  110  S.  W.  294;  Troy 
Buggy  Works  Co.  v.  Fife  &  MiUer,  74  S.  W. 
956;  Gus  Feist  Co.  v.  Albertype  Co.,  109  S. 
W.  1139.  The  record  does  not  show  that  the 
transaction  involved  is  interstate  commerce. 


BOLDING  et  al.  v.  BOLOING  et  al. 
(No.  5822.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.* 

Jan.  2,  1918.    On  Motion  for  Be- 

hearlng,  Feb.  13,  1918.) 

1.  Brrrs  and  Notes  €=>344 — Pobchase  aft- 
EB  Matubptt— Notice. 

Where  eight  vendor's  lien  notes  were  sold 
to  a  trust  company,  indorsed  In  blank,  and,  the 
notes  being  overdue,  the  trust  company  sent 
four  of  them  to  a  bank  for  collection,  the  sub- 
sequent purchaser  of  the  notes  was  affected 
with  notice  that  the  payee  had  parted  with  tiig 
title  to  them,  and  her  purchase  of  them  did  not 
affect  the  priority  of  the  trust  company's  lien 
as  to  the  remaining  four  notes. 

2.  Pabtnebship  «=>156— Acts  or  Pabtnkb— 
Estoppel  aqainst  Othbb. 

Where  a  partner,  in  inducing  his  sister  to 
purchase  certain  vendor's  lien  notes,  acted  for 
the  benefit  of  the  firm,  his  partner  was  estop- 
ped  to  say  that  so  far  as  he  was  concerned  the 
sister  in  purchasing  the  notes  did  not  acquire 
a  vendor's  lien  against  the  land  of  the  part- 
nership. 

3.  Pabtnebship  *=»179— Liability  or  Pbop- 
ebtt  fob  Debts  of  Fibm— Right  of  Pabt- 
nkb TO  Demand  Application. 

Partnership  property  is  liable  for  partner- 
ship debts,  and  each  partner  has  the  right  to 
demand  that  it  be  bo  applied. 

4.  Judokent  «=»18(2)— Pleadings  to  Sup- 

POBT. 

Where  a  partner  alleged  tiiat  his  suit  was 
brought  to  obtain  a  settlement  of  partnership 
accounts,  and  defendant  partner  and  his  sis- 
ter alleged  that  the  debts  due  the  sister  were 
partnership  debts,  the  pleadings  were  sufficient 
basis  for  decree  subjecting  the  partnership  prop- 
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erty,  after  payment  of  prior  Uena,  to  the  pay- 
ment of  the  partnership  debts  to  the  gister. 

On  Motion  for  Rehearing. 
6.  Pbincipai.  and  Agent  «=»177(6)— Ksowii- 
EDGE   OF  Agent— iMPOTATioN   to   Pbinoi- 

FAL. 

The  purchaser  of  notes  from  a  trust  com- 
pany, through  an  agent  who  knew  that  the 
trust  company  did  not  propose  to  sell  the  notes, 
but  was  demaDciing  payment  from  the  agent 
who  had  assumed  their  payment,  was  bound  by 
the  knowledge  of  her  agent,  and,  as  against 
the  rights  of  the  trust  company  under  the  notes, 
acquired  nothing. 

6.  Pabtnebship  «=»152— Act  of  Pabtnee— 
Binding  Fobce. 
Where  a  partner  who  had  assumed  payment 
of  vendor's  lien  notes,  in  purchasing  tnem  for 
a  sister  from  a  trust  company,  represented  the 
partnership  as  well  as  his  sister,  and,  by  the 
pretended  sale,  received  the  money  of  his  sister. 
and  applied  it  to  the  benefit  of  the  firm,  the 
sister  having  no  actual  knowledge  that  the  trust 
company  was  not  willing  to  sell  the  notes,  as 
between  her  and  the  firm,  her  brother  was  the 
agent  of  the  partnership,  which  was  bound  by 
his  representations  that  the  sister  was  acquir- 
ing title  to  the  notes,  consequently  the  vendor's 
lien  for  their  security. 

Error  from  IMstrict  Ckiurt,  Tom  Green 
County;   J.  W.  Tlmmlns,  Judge. 

Actl<m  by  J.  P.  Holding  and  others  against 
B.  R,  Bolding  and  others.  To  review  the 
Judgment,  defendants  Bolding  bring  error. 
Reversed,  with  Instructions. 

S.  E.  Taylor,  of'  San  Angelo,  and  Warren  & 
Brlggs,  of  Ollmer,  for  plaintiffs  In  error. 
Blanks,  Collins  &  Jackson,  of  San  Angelo, 
for  defendants  In  error  J.  P.  and  Delia  Bold- 
ing. Wri^t  &  Harris,  of  San  Angelo,  for  de- 
fendant In  error  Concho  Valley  I^oan  &  Trust 
CD. 

Findings  ot  Fact. 

JB)NKINS,  J.  (1)  J.  P.  Bolding  owned  the 
125-acre  tract  of  land  mentioned  In  the  plead- 
ings herein,  and  W.  H.  Bolding  held  certain 
vendor's  lien  notes  against  the  same.  By 
agreement  of  said  parties  this  land  was  sold 
to  R.  L.  Williams  at  an  agreed  valuation  of 
$12,500,  a  drug  store  being  taken  In  part 
consideration,  and  vendor's  lien  notes  for  the 
remainder. 

(2)  Said  parties  agreed  to  become  equal 
partners  In  the  drug  business,  each  to  con- 
tribute a  like  amount  of  capital. 

(3)  J.  P.  Bolding  put  Into  the  business  $3,- 
400  more  than  was  put  In  by  W.  H.  Bolding. 

(4)  WUllams  failed  to  pay  for  the  125 
acres  of  land,  and  deeded  it  to  J.  P.  and  W. 
H.  Bolding,  the  consideration  being  the  can- 
cellation of  his  notes. 

(5)  J.  P.  and  W.  H.  Bolding  borrowed  from 
the  Concho  Valley  Loan  &  Trust  Company 
for  the  drug  business  $2,000,  and  executed 
a  deed  of  trust  on  the  125  acrea  to  secure 
the  same.  - 

(6)  The  trust  company  sold  this  note  and 
mortgage  to  B.  R.  Bolding,  and  the  same  is 
past  due  and  unpaid. 

(7)  J.  P.  and  W.  H.  Bolding  traded  the 


drug  store  to  W.  J.  MeDmnild  for  the  100 
acres  of  land  described  in  the  pleadings  here- 
in, and  assumed  the  payment  of  eit^t  ven- 
dor's lien  notes  theretofore  executed  by  Mc- 
Donald to  T.  J.  Neal  In  part  payment  of  same. 

(8)  Nenl  sold  these  eight  notes  to  the  trust 
company,  and  Indorsed  the  same  In  blank. 

(9)  The  lli«t  tbree  of  these  notes  being 
past  due  and  unpaid,  W.  H.  Bolding,  who 
lived  at  Mt.  Pleasant,  In  Titus  county,  wrote 
to  the  trust  company  that  he  conid  find  a 
purchaser  for  them.  The  Trust  Company 
answered  that  they  would  not  sell  these 
notes,  and  that  unless  they  and  the  accraed 
interest  on  all  of  the  notes  were  paid  they 
would  bring  suit  on  all  of  them.  W.  H.  Bold- 
ing replied,  requesting  that  the  notes  be  sent 
to  a  bank  at  Mt.  Pleasant  for  collection. 
This  was  done,  and  the  bank  remitted  the 
amount  doe  on  the  three  notes,  together  with 
the  interest  due  on  all  of  the  notea.  When 
the  fourth  note  became  due.  It  was  sent  to 
the  bank  at  Mt.  Pleasant  for  collection,  and 
the  bank  remitted  to  the  trust  CMnpany  the 
amount  due  thereon.  The  trust  company 
supposed  that  these  notes  and  the  interest 
had  been  paid  by  W.  H.  Bolding. 

(10)  In  t&ct,  W.  H.  Bolding  sold  these  notes 
to  bis  sister,  B.  R.  Bolding,  who  had  no  ac- 
tual notice  of  the  l>ank  trust  company's  re- 
fusal to  sell  them.  She  also  paid  tbe  Interest 
on  the  remaining  notes. 

(11)  B.  R.  Bolding  also  took  up  certain 
notes  which  represented  partnership  Indebt- 
edness of  J.  P.  and  W.  H.  Bolding. 

(12)  On  January  15,  1916,  J.  P.  Boldini; 
sued  out  and  had  levied  a  writ  of  attachment 
on  certain  lots  in  San  Angelo  ovnied  by  W. 
H.  Bolding,  alleging  an  Indebtedness  against 
him  of  $1,220.75. 

Opinion. 

From  the  Judgment  rendered  by  the  court, 
of  which  It  is  unnecessary  to  state  further 
than  the  same  Is  complained  of  by  tbe  ap- 
peal herein,  B.  R.  and  W.  H.  Holding  have 
sued  out  a  writ  of  error. 

We  do  not  think  that  reversible  error  was 
committed  In  overruling  W.  H.  Boldin?'s 
special  exception,  nor  in  refusing  to  admit 
tbe  testimony  of  tbe  witness  Bullock  as  to 
the  value  of  the  126-acre  tract  of  land.  We 
think  that  the  court  erred  In  not  foredoslns 
the  vendor's  lien  in  favor  of  B.  R.  Bolding 
on  the  four  notes  owned  by  her,  subject  to 
the  prior  vendor's  lien  held  by  the  trust  com- 
pany to  secure  tbe  payment  of  the  four  notes 
held  by  It. 

[1]  In  so  far  as  the  purchase  of  said  notes 
from  the  trust  company  was  concerned.  W. 
H.  Bolding  bad  no  authority  to  sell  them. 
They  were  not  sent  to  him,  but  to  the  bank 
for  collection,  and  the  bank  did  not  undertake 
to  sell  them.  It  is  true  they  were  Indorsed 
in  blank  by  Neal,  and  a  purchaser  of  the 
same  before  maturity  would  have  obtained 
title  thereto.     But  the  notes  belag  overdu«s, 


^CsaTox  otber  cases  see  same  toiilc  and  KHT-NUUBEB  In  all  Key-Numtwred  Digests  and  lAdexea 


Digitized  by  LjOOQI€ 


Tex.) 


BOIiDIKO  T.  BOLCnrO 


689 


tbe  parcbaser  was  affected  with  notice  that 
Neal  had  parted  with  his  title  thereto,  and 
her  purchase  of  them  under  the  circumstanc- 
es did  not  affect  the  priority  of  the  trust 
company's  lien  as  to  the  remainder  of  the 
notes. 

[I]  However,  W.  H.  Bolding  In  Inducing  B. 
R.  Bolding  to  purchase  these  notes  was  act- 
tog  for  the  benefit  of  the  drug  firm  of  which 
he  was  a  partner,  and  we  do  not  think  it 
lies  In  the  month  of  J.  P.  Bolding  to  say  that, 
so  far  as  he  is  concerned,  B.  R.  Bolding  in 
purchasing  said  notes  did  not  acquire  a  ven- 
dor's lien  against  the  land  then  and  now 
owned  by  said  copartnership.  B.  B.  Bolding 
had  no  notice  of  the  refusal  of  the  trust 
company  to  sell  said  notes.  She  simply  ac- 
cepted the  proposition  made  to  her  by  W. 
H.  Bolding  to  buy  the  notes,  and  authorized 
him  to  draw  her  check  on  her  account  with 
the  bank  to  pay  for  them.  The  notes  were 
delivered  to  her. 

[3}  We  also  think  that  the  trial  court  erred 
to  overmling  the  motion  of  W.  H.  Bolding 
and  B.  R.  Bolding  to  decree  that  the  partner- 
ship property,  after  the  payment  of  prior 
liens,  aboyld  be  subjected  to  the  payment 
of  the  partnership  debts  owing  to  B.  R.  Bold- 
tog  and  unsecured  by  her  mortgage  or  ven- 
dor's liens.  It  is  elementary  that  partner- 
ship property  is  liable  for  partnership  debts, 
and  such  partner  has  the  right  to  demand 
that  it  l>e  so  applied.  Williams  v.  Meyer,  64 
S.  W.  70;  Wiggins  v.  Blackshear,  86  Tex. 
665,  26  S.  W.  »40 ;  Moore  v.  Steele,  67  Tex. 
4.55,  3  S.  W.  450. 

[4]  Appellant  J,  P.  Bolding  contends  that 
the  pleadings  were  not  sufficient  as  a  basis 
for  such  decree.  We  think  they  were.  J.  P. 
Bolding  alleged  that  this  suit  was  brought  to 
obtain  a  settlement  of  partnership  accounts. 
Both  W.  H.  and  B.  R.  Bolding  alleged  that 
the  debts  due  B.  R.  Bolding  were  partner- 
ship debts,  and  the  court  found  such  to  be 
the  fact. 

On  account  of  the  errors  committed  in  the 
trial  ot  this  case,  we  reverse  and  remand  the 
same,  with  Instructions  to  the  trlar  court  to 
enter  Judgment  her^n  as  follows: 

1.  In  favor  of  the  trust  company  against 
J.  P.  and  W.  H.  Bolding  for  its  debt,  prin- 
cipal, interest,  and  attorney's  fees,  as  evi- 
denced by  the  four  vendor's  lien  notes  held 
by  it,  with  foreclosure  of  its  vendor's  lien 
on  tbe  160  acres  of  land,  with  execution  for 
any  anpaid  balance  after  applying  the  pro- 
ceeds ot  the  sale  of  said  land  to  payment  of 
its  judgment.  The  remainder  of  such  pro- 
ceeds, U  any,  to  be  paid  to  B:  R.  Bolding  on 
her  jndgnient,  as  hereinafter  directed  in  the 
next  paragraph  hereof.  The  remainder,  if 
any,  after  satisfying  her  said  Judgment,  to 
be  paid  into  the  registry  of  the  court. 

2.  In  favor  of  B.  R.  Bolding  against  J.  P. 
and  W.  H.  Bolding  for  the  amount  of  her 
debt,  principal,  interest,  and  attorney's  fees. 


as  evidenced  by  the  four  vendor's  Hen  notes 
held  by  her,  and  her  debt  by  reason  of  her 
payment  of  interest  on  the  eight  vendor's 
lien  notes,  and  foreclosure  of  her  vendor's 
lien,  subject  to  the  prior  lien  of  tbe  trust 
company  mentioned  in  paragraph  1  of  tliese 
directions,  with  execution  for  balance  re- 
maining unpaid,  if  any,  after  applying  the 
proceeds  of  the  sale  of  said  160  acres  of 
land  as  directed  in  said  paragraph  No.  1  and 
in  this  paragraph. 

3.  In  favor  of  B.  R.  Bolding  against  J.  P.- 
and  W.  H.  Bolding  for  the  amount,  princi- 
pal, interest,  and  attorney's  fees,  as  evi- 
denced by  the  $2,000  note  held  by  her,  and 
foreclosure  of  her  mortgage  lien  on  the  125 
acres  of  land,  with  execution  for  balance 
should  the  proceeds  of  the  sale  of  said  land 
be  not  sufficient  to  satisfy  her  Judgment  as 
directed  in  this  paragraph.  The  balance  of 
the  proceeds  of  such  sale,  If  any,  to  be  ap- 
plied to  the  payment  of  the  Judgment  of  B. 
R.  Bolding,  as  directed  in  the  next  paragraph 
hereof,  to  the  extent  of  such  Judgment. 
Should  the  proceeds  of  the  sale  of  the  125 
acres  exceed  the  amount  necessary  to  satisfy 
the  Judgment  directed  in  this  paragraph  and 
the  Judgment  In  favor  of  B.  R.  Bolding  di- 
rected in  the  next  paragraph  hereof,  tbe  re- 
mainder to  be  paid  into  the  registry  of  the 
court. 

4.  In  favor  of  B.  R.  Holding  against  3.  P. 
and  W.  H.  Bolding  in  addition  to  the 
amoimts  mentioned  In  paragraphs  2  and  3 
hereof,  fbr  the  amounts,  principal,  interest, 
and  attorney's  fees,  of  the  notes  held  by  her, 
the  proceeds  of  which  were  used  in  paying 
the  partnership  debts  of  J.  P.  and  W.  H. 
Balding,  whether  said  notes  were  signed  by 
both  of  said  partners  or  by  J.  P.  Bolding 
only.  Should  any  money  remain  in  the  regis- 
try of  the  court  after  satisfying  the  lien 
judgnnents  herein  directed,  (he  same  to  the 
extent  of  tbe  Judgment  directed  in  this  para- 
graph shall  be  paid  to  B.  R.  Bolding. 

5.  Should  any  money  remain  in  the  regis- 
try of  the  court  after  satisfying  ail  of  the 
Judgments  hereinbefore  directed,  and  all 
costs  herein  Incurred,  the  same  to  the  extent 
of  the  $3,400  excess  advanced  by  J.  P.  Bold- 
ing on  the  partnership  account  shall  be  paid 
to  said  J.  P.  Bolding.  Should  any  excess 
still  remain,  the  court  shall  partition  the 
same  equally  between  3.  P.  and  W.  H.  Bold- 
ing, and,  for  the  purpose  of  making  such  par- 
tition, the  court  shall  retain  Jurisdictioh 
hereof  until  it  be  ascertained  whether  or  not 
there  is  anything  left  to  be  partitioned. 

6.  Should  J.  P.  Bolding  not  be  repaid  the 
excess  contributed  by  him  to  the  partnership 
as  herein  provided,  Judgment  shall  be  ren- 
dered to  his  favor  against  W.  H.  Bolding  for 
one-half  of  such  excess  remaining  unpaid, 
and  In  such  event,  he  shall  have  Judgment 
foreclosing  his  attachment  lien  hereinbefore 
referred  to,  and  execution  for  any  balance 
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after  tbe  sale  of  said  lots  under  said  attach- 
ment, and  tbe  trial  court  shall  retain  Juris- 
diction hereof  until  it  be  ascertained  wheth- 
er or  not  It  becomes  necessary  to  foreclose 
such  attachment  lien. 
Reversed,  with  instructions. 

On  Motion  for  Rehearing. 

Appellants  contend  that  we  are  inconsist- 
ent in  holding  that  B.  R.  Holding  did  not  ac- 
quire the  vendor's  lien  as  against  tbe  trust 
company  by  her  purchase  of  tbe  four  ven- 
dor's Uen  notes,  but  that  she  did  thereby 
acquire  a  vendor's  lien  as  against  the  part- 
nership of  J.  P.  and  W.  H.  Holding. 

[S,  I]  Our  view  of  this  matter  is  this :  B. 
R.  Holding  supposed  that  she  was  purchas- 
ing these  notes  from  the  trust  company ;  but 
as  in  said  transaction  she  acted  through  W. 
H.  Holding,  who  knew  that  the  trust  com- 
pany did  not  propose  to  sell  said  notes,  but 
was  demanding  their  payment,  she  is  bound 
by  the  knowledge  of  her  agent,  and  as 
against  the  rights  of  the  trust  company  she 
acquired  nothing.  As  W.  H.  Boldlng  in  said 
transaction  was  also  representing  the  part- 
«  nership  of  which  he  was  a  member,  and  by 
the  pretended  sale  of  said  notes  received  the 
money  of  B.  B.  Bolding,  and  applied  the 
same  to  the  benefits  of  the  partnership,  and 
as  B.  R.  Bolding  had  no  actual  knowledge 
that  the  trust  company  was  not  willing  to 
sell  said  notes,  as  between  her  and  the  partr 
nership,  W.  H.  Bolding  was  the  agent  of  the 
partnership,  and  the  partnership  is  bound  1>y 
his  repi-esentatlons  that  B.  R.  Bolding,  by  the 
payment  of  the  principal  and  Interest  of  said 
notes,  was  acquiring  title  to  the  same,  and 
consequently  the  vendor's  lien  for  their  se- 
curity. We  think  that  J.  P.  Bolding  is  es- 
topped from  repudiating  the  transaction  con- 
summated by  his  partner  for  the  payment  of 
a  partnership  debt. 

The  motion  for  a  rehearing  is  overruled. 

Overruled. 


HORN  V.  PRICE  et  aL    (No.  787.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Jan.  24,  1018.) 

1.  Appeal  and  Erbor  ®=»  1045(3)— Eabkless 
Ebbob— Challsnoe  to  Jvbob. 

Where  a  juror  stated  he  bad  an  opinion 
which  it  would  take  evidence  to  remove,  but  rec- 
ord does  not  show  who  the  opinion  favored,  and 
he  said  he  would  disregard  the  opinion,  and  ap- 
pellant did  not  take  advantage  of  a  peremptory 
challenge,  there  was  no  error  in  refusing  a 
challenge  for  cause. 

2.  Execution    ^:9l94(2>-<Ji.Aiii8    of   Thibd 
Persons— Evidence. 

If  a  judgment  debtor  sold  cattle  belonging 
to  claimant,  and  bought  other  cattle  for  claim- 
ant with  the  money,  and  these  were  levied  on, 
a  question  to  tbe  execution  debtor  as  to  wheth- 
er claimant  owned  cattle  in  the  county  was  not 
objectionable  as  being  too  general  as  to  time; 
time  being  immaterial. 


3.  Evidence  4s9l75— Best  and  Secondabt- 
Tax  Rolls— Ownebsbip  of  Chattels-. 

Where  judgment  debtor  waa  disclaiming 
ownership  of  property  levied  on,  an  objection, 
to  a  question  as  to  whether  he  did  not  render 
tbe  property  in  his  own  name,  on  the  ground 
that  tbe  tax  rolls  were  the  best  evidence,  was 
erroneously  sustained,  because  the  tax  rolls 
are  not  the  best  evidence. 

4.  Evidence  €=>186(9)  —  Best  Evidence- 
Tax  Rolls. 

The  rendition  sheet  is  the  best  evidence  of 
the  fact  of  rendition,  and  not  the  tax  rolls. 

6.  Appeal  and  Ebbob  «s>602(1)  —  Matiebs 
Reviewable— Bill  of  Exceptions. 
Where  tbe  bill  of  exceptions  does  not  show 
what  the  answer  would  have  been,  no  error  is 
shown  in  the  sustaining  of  an  objection  to  evi- 
dence. 

6.  Execution  «=»196— Claim  of  Thibd  Par- 
TT—OwNEBSHip— Question  foe  Juby. 

Evidence  of  a  third  party's  claim  to  proper- 
ty levied  on  under  execution  held  to  take  to  tbe 
jury  the  question  as  to  ownership. 

7.  Execution    €=>194(1)   —    Claimants    of 
Propebtt— Burden  op  Pboof. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  7786,  providing  that  the  burden  of  proof 
is  on  one  claiming  property  in  tbe  hands  of  a 
judgment  debtor  on  which  execution  is  levied, 
the  fact  that  the  judgment  creditor  was  permit- 
ted to  open  and  close  did  not  shift  the  burden 
of  proof,  or  entitle  the  court  to  place  the  bur- 
den on  such  creditor. 

Appeal  from  District  Court,  Ector  County; 
Chas.  Gibbs,  Judge. 

Action  by  J.  C.  Horn  against  Ben  Callison. 
Judgment  for  plalntifT.  Levy  under  exe<ni- 
tlon  having  been  made,  Tommie  Price  filed 
a  claimant's  bond.  From  judgment  In  favor 
of  claimant,  plaintiff  appeals.  Reversed  and 
remanded. 

Grisham  &  Grlsham,  of  Sweetwater,  T.  F. 
Orisham,  of  Big  Springs,  W.  P.  LesUe.  ot 
Colorado,  Tex.,  and  Jerrell  C.  Babb,  of  Sweet- 
water, for  appellant  Judklns  &  Murphy,  of 
El  Paso,  for  appellees. 

HARPER,  C.  J.  J.  C.  Horn,  having  a 
valid  judgment  against  appellee  Callison  and 
one  Steen,  caused  alias  execution  to  be  is- 
sued to  Ector  county  and  served  by  the  shei^ 
iff  upon  certain  cattle,  and  Tommie  Price 
filed  claimant's  bond,  and  this  appeal  is  from 
a  judgment  in  her  favor  entered  upon  the 
verdict  of  a  Jury  in  answer  to  special  issues 
submitted. 

[1]  The  first  assignment  urges  that  it  was 
error  for  the  court  to  refuse  appellants'  chal- 
lenge for  cause  of  a  Juror  who  stated  that  he 
had  an  opinion  as  to  the  merits  of  the  case 
which  it  would  take  evidence  to  remove. 
There  Is  nothing  in  the  record  to  show  which 
side  his  opinion  favored.  The  quaUficatiou 
of  the  bill  of  exertion  by  tbe  trial  Judge  re- 
cites that  the  Juror  stated,  if  taken,  be  would 
disregard  the  opinion  and  try  the  case  ac- 
cording to  the  law  and  the  evidence  adduced 
upon  tbe  trial.  It  further  recites  that  ap- 
pellant had  another  peremptory  cbadlenge 
when  this  challenge  for  cause  was  made. 
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There  was  no  error  In  refusing  the  challenge 
under  such  circumstances.  Chapman  t. 
State,  66  Tex.  Cr.  B.  489,  147  S.  W.  580. 

"Bux  following  written  agreement  as  to 
facts  Is  contained  in  the  statement  of  facts: 
"(1)  That  the  cattle  Involved  in  this  suit 
were  purchased  by  Ben  Callison  from  W.  T. 
Whittenberg  and  Fount  Armstrong,  and  that 
the  same  were  paid  for  by  the  personal  check, 
or  checks,  of  Ben  Callison,  drawn  on  the  Mid- 
land National  Bank  of  Midland  Tex.,  given  by 
Ben  GaUiSon  and  drawn  by  him  on  ms  individ- 
ual account. 

"(2)  That  Ben  Callison  never  had  but  one  ac- 
count at  said  bank  at  any  one  time,  and  that 
^id  account  was  at  all  times  in  his  individual 
name,  and  that  said  Callison  drew  checks  on 
said  account  for  liis  living  and  nmning  exjtens- 
es  and  for  various  and  sundry  expenses,  and 
that  said  bank,  nor  no  official  thereof,  was  ever 
informed  by  said  Callison,  or  any  other  person, 
that  any  part  of  said  account  was  in  any  man- 
ner a  trust  fund,  or  that  Tommie  Price,  or  any 
other  person,  owned  the  same  in  whole  or  in 
part. 

"(3)  That  Tommie  Price  has  at  no  time  had 
an  account  in  said  bank. 

"(4)  That  during  the  faU  of  1913  Ben  Calli- 
son owed  the  Midland  National  Bank  a  note 
for  about  ^400,  secured  by  a  chattel  mortgage 
on  certain  cattle,  other  than  those  involved  in 
this  suit,  and  that  he  sold  said  cattle  to  J.  R. 
I>ublin,  who  paid  off  said  note  and  delivered 
to  Ben  Callison  the  surplus  after  paying  off 
said  note,  which  surplus  was  placed  to  the 
credit  of  the  individual  account  of  Ben  Callison 
in  the  aforesaid  bank,  and  subsequently  the 
said  Callison  purchased  the  cattle  mvolved  in 
this  suit  and  paid  for  the  same  In  part  or  whole 
by  check,  or  checks,  drawn  upon  said  fund. 

"(5)  That,  when  Ben  Callison  purchased  the 
cattle  involved  in  this  suit  from  Fount  Arm- 
strong and  T.  W.  Whittenberg,  he  did  not  re- 
quire or  receive  a  bill  of  sale  conv^ing  said 
cattle,  and  that  he,  the  said  Ben  CalUson,  has 
never  made  a  bill  of  sale  conveying  said  cattle 
to  Tommie  Price,  or  any  other  person. 

"(6)  That,  when  said  cattle  were  levied  upon 
by  the  sheriff  of  Ekitor  county,  they  were  in 
Ector  county,  Tex.,  and  located  upon  the  Sla- 
tor  ranch,  and  that  Ben  Callison  had  control 
and  possession  of  said  ranch  and  all  stock  locat- 
ed thereon,  and  that  Tommie  Price  is  tiie  step- 
danghter  ot  Ben  Callison,  and  lives  with  him." 
The  record  further  discloses  that  Tommie 
Price  Is  the  stepdaughter  of  defendant  in  at- 
tachment, Ben  Callison;  that  during  the  time 
from  eight  years  of  age  until  marriage,  from 
time  to  time,  certain  cattle  had  been  given  to 
her  by  different  parties;  they  were  taken  in 
t^arge  by  said  Callison  and  cared  for  with 
his  cattle;  that  from  time  to  time  as  he  sold 
his  cattle  hers  were  sold  also.  It  now  being 
testlfled  by  said  CalUson  that  he  had  some- 
thing over  a  thousand  dollars  which  had 
come  into  his  possession  from  such  sales  of 
her  cattle,  and  that  It  was  with  this  money 
these  cattle  in  controversy  were  purchased 
for  her.  There  Is  no  evidence  In  the  record 
that  the  stepdaughter  knew  of  the  pordiase 
nor  in  any  way  consented  to  it  or  accepted 
the  cattle  as  hers,  she  not  having  testlfled  In 
the  case.  We  also  note  that  the  claimant's 
bond  is  signed,  her  name,  Tommie  Price,  by 
F.  A.  Jndklns,  attorney,  so  the  issue  is:  Who 
became  the  owner  of  the  cattle  levied  upon  by 
reaaon  of  the  pordiase? 


[1]  The  second  assignment  diarges  error 
in  permitting  witness  Ben  Callison  to  answer 
the  question:  "State  whether  or  not  Tommie 
Price  had  any  cattle  in  Ector  county."  An- 
swer was,  "Yes."  The  grounds  of  objection 
being:  The  question  was  leading,  was  too  in- 
definite, because  It  does  not  confine  the  knowl- 
edge of  witness  to  the  specific  cattle  Involved 
In  this  transaction  and  does  not  fix  the  time 
of  such  ownership.  Bearing  in  mind  that  the 
issue  is,  did  Tommie  Price  have  cattle  which 
were  sold  by  Callison  and  the  proceeds  in- 
vested for  her,  in  the  cattle  in  controversy, 
and  whether  the  title  to  such  cattle  so  pur- 
chased vested  in  her,  the  question  and  an- 
swer were  not  subject  to  the  objection  as- 
signed, because  the  time  she  owned  cattle  Is 
immaterial  if  she  in  fact  owned  cattle  and 
the  money  paid  for  these  were  the  proceeds 
of  sale  thereof.  This  disposes  of  the  sixth, 
as  it  Is  to  the  same  eCTect. 

[3]  The  third  assignment  is  that  the  court 
erred  in  sustaining  the  objection  of  defend- 
ant to  the  question  to  Callison:  Did  yon  not 
render  this  property  in  your  own  name? 
The  reason  for  the  objection  Is  that  the  tax 
rolls  are  the  best  evidence.  The  proposi- 
tion Is  that  the  evidence  was  Intended  for 
Impeachment  of  the  witnesa  The  reason  for 
the  objection  is  not  tenable.  The  original 
rendition  sheet  would  show  an  affidavit  as  to 
the  ownership,  but  the  rolls  would  not,  and 
he  should  have  been  required  to  answer  the 
question  over  such  objection. 

[4]  The  fifth  is  that  the  tax  rolls  were  not 
admissible  for  defendant  The  assignment 
Is  good;  the  rendition  sheet  is  the  best  evi- 
dence of  the  fact  of  rendition. 

[I]  There  Is  no  merit  In  the  fourth.  The 
court  sustained  an  objection  to  a. question, 
and  the  bill  of  exceptions  does  not  reveal 
what  the  answer  would  have  been. 

[<]  The  seventh  Is  based  upon  the  proposl- 
tl<Mi  that  the  court  should  have  given  a  per- 
emptory instruction  for  the  plaintiff,  appel- 
lant here.  After  a  careful  survey  of  the  evi- 
dence, we  conclude  that  the  evidence  is  such 
as  to  require  the  conrt  to  submit  the  issue  to 
the  Jury. 

The  ninth,  being  to  the  same  effect,  is  over- 
ruled for  the  same  reason. 

[7]  The  eighth  charges  that  it  was  error  to 
place  the  burden  of  proof  upon  the  appellant ' 
by  the  court's  charge.    Article  T786,  Vernon's 
Sayles'  Statutes  of  Texas,  reads: 

"If  it  [the  property]  was  taken  from  the  pos- 
session of  the  defendant  in  such  writ  or  any 
other  person  than  the  claimant,  the  burden  of 
proof  shall  be  on  the  claimant." 

And  it  is  admitted  that  the  defendant  in 
execution  had  possession  of  the  cattle.  It 
was  therefore  error  to  place  the  burden  of 
proof  upon  appellant,  and  the  fact  that  ap- 
pellant was  permitted  to  open  and  close  the 
case  would  not  shift  the  burden. 
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For  the  reasons  assigned,  the  cause  Is  re- 
versed and  remanded  for  a  new  trlaL 

WALTHALL,  J.,  did  not  sit,  being  abs«it 
on  committee  of  Judges  assisting  the  Supreme 
Coort. 


AMERICAN   INDEMNITY   CO.   v.    BOARD 
OF  TRUSTP^BS   OF  ROBSTOWN  INDE- 
PENDENT SCHOOL  DIST.    (No.  5914.) 
(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jan.  2,  1918.    Rehearing  Denied 
Feb.  6,  1918.) 

1.  Schools  and  SchcJol  Disthicts  ^=»81(2)— 
contiuotoks— bonih- notick  of  contbao- 
tob's  Default. 

The  mere  failure  on  the  part  of  school  trus- 
tees to  give  the  surety  notice  of  the  default  in 
time  of  performance  of  the  contractor  to  erect 
a  school  building,  which  the  parties  stipulated 
should  work  a  forfeiture,  was  not  sufficient  to 
show  waiver  by  the  trustees  of  the  contractor's 
duty  to  request,  in  writing,  additional  time  for 
doing  the  work. 

2.  Schools  and  School  Distbiotb  «=>81(2)— 
Notice  to  Subktt  of  Dktatjlt  of  Contbac- 
tob— evidenck. 

In  an  action  by  school  trustees  against  the 
•  surety  on  the  bond  of  the  contractor  to  erect  a 
school  building,  evidence  held  insufficioit  to 
show  actual  notice  to  the  surety  through  its  lo- 
cal agent  of  the  failure  of  the  contractor  to  com- 
plete the  building  in  time. 

3.  Schools  and  School  Distbicts  «ses>81(2) — 
Contbactob's  Bond— Notiob  of  Default. 

If  the  local  agent  of  the  surety  knew  that 
the  Building  was  not  completed  by  the  contract 
date,  the  fact  did  not  charge  the  surety  with  no- 
tice of  the  contractor's  default,  where,  under  the 
contract  between  the  latter  and  the  board  of 
trustees  of  the  school  district,  the  time  could 
have  been  extended  without  knowledge  of  the 
surety. 

4.  Schools  and  School  Distbicts  *=»81(2)— 
Contracts  —  Bond  —  Notice  of  Default 
—Condition  Pbecedetnt— Constbuction. 

Though  the  bond  given  by  the  contractor  did 
not  specifically  state  that  failure  to  give  the 
surety  notice  of  default  as  to  time  for  completion 
as  provided  should  release  the  surety,  the  pro- 
vision as  to  notice  created  a  condition,  compli- 
ance with  which  was  a  necessary  prerequisite 
to  recovery  on  the  bond;  the  language  being 
that,  usually  employed  in  drafting  a  condition 
precedent,  the  paragraph  embracing  all  the  ob- 
ligations imposed  on  the  trustees,  and  the  inten- 
tidn-  eleariy  appearing  from  the  entire  instru- 
ment that  the  liability  of  the  surety  was  con- 
ditioned on  the  performance  by  the  trustees  of 
the  obligation  as  to  notice  imposed  on  them. 

5.  Pbincipal  and  Subett  «=»123(3)  —  Rk- 
lease  of  Subety— Failube  to  Give  Notice. 

It  is  not  Texas  doctrine  that  a  surety  for 
hire  is  only  released  from  the  payment  of  dam- 
ages for  bis  principal's  delay  in  completing  the 
work  by  the  owner's  failure  to  give  the  notice 
of  default  required  by  the  bond. 

6.  SciiQOLS  AND  School  Districts  «=»81(2)— 
.,Cq2it»^ctoa,'B  Bond— Defauljc— Notice  to 
'  Subett. 

Where  the  surety  on  the  bond  of  the  con- 
tractor contracted  with  the  board  of  school  trus- 
tees for  notice  of  the  contractor's  failure  to  com- 
iriete  the  building  in  time,  the  effect  to  be  given 
the  breach  by  the  school  trustees  was  not  de- 
pendent on  the  rights  given  the  surety  by  the 
contract,  and  the- question-  whether  the  surety 
would  have  derived  benefit  from  such  notice  was 
not  material. 


7.  Schools  and  School  Distbicts  «=»81(2)— 
Contbactob'8   Bond — Notice   of   Default 
to  Subett— Actual  Notice— Effect. 
Though  the  surety  had  actual  notice  of  the 
contractor's  default  as  to  time  of  completion, 
compliance  with  the  provision  of  the  tiond  re- 
quiring notice  to  the  surety  of  such  default,  on 
which  provision  the  liability  of  the  surety  was 
conditioned,  was  necessary. 

Appeal  from  Dlstfict  Court,  Nueces  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Suit  by  the  Board  df  Trustees  of  the  Robs- 
town  Independent  School  District  against  C. 
D.  Patterson  and  the  American  Indemnity 
Company.  From  a  Judgment  for  plalntlfF, 
after  dismissal  .as  to  Patterson,  the  Indemnity^ 
company  appeals.  Judgm^ent  reversed,  and 
Judgment  rendered  for  the  Company. 

Terry,  Cavin  &  Mills,  of  Galveston,  B.  P. 
Scott,  of  Corpus  Christi,  and  B.  H.  Cavin, 
of  Galveston,  for  appellant.  G.  R.  Scott, 
Boone  4  Pope,  of  Corpus  Christi,  for  appellee. 

MOURSUND,  J.  The  board  of  trustees  of 
the  Robstown  Independent  school  district,  in 
its  corporate  capacity,  sued  C.  D.  Patterson, 
as  principal,  and  American  Indemnity  Com- 
pany, as  surety,  upon  a  bond  for  the  faithful 
performance  of  a  contract  between  Patter- 
son and  said  board  of  trustees  to  erect  a 
fidiool  building  for  said  school  district,  which 
contract  was  breached  by  Patterson.  The 
pleadings  o£  the  parties  are  lengthy,  and 
their  nature  will  be  sufficiently  disclosed  in 
discussing  the  various  assignments  of  error. 
The  case  was  dismissed  aa  to  Patterson,  and 
upon  a  trial  without  a  Jury  Judgment  was 
rendered  against  the  American  Indemnity 
Company  lor  $20,100. 

The  findings  of  fact  and  conclusions  of 
law  of  the  trial  court  are  lengthy,  and  there- 
fore, instead  of  copying  the  same  in  full,  we 
will,  as  we  dispose  of  the  assignments  of  er- 
ror, copy  or  state  the  substance  of  those  to 
which  the  assignments  relate. 

The  contract  provided,  in  substance,  that 
Patterson  should,  within  six  months  from  the 
date  of  the  delivery  to  him  of  a  certain  $20,- 
000  issue  of  ftobstown  independent  school 
district  bonds,  erect  a  two-story  brick  build- 
ing. The  bonds  were  delivered  to  Patterson 
on  the  7th  or  8th  of  January,  1914.  When 
Patterson  abandoned  the  building  In  October, 
1914,  It  was  about  55  per  cent,  completed. 
The  specifications  for  the  construction  of  the 
building  contained  the  following  provision: 

"The  contractor  shall  be  entitled  to  one  day 
in  addition  to  said  stipulated  time  for  each 
day's  delay  resulting  from  additional  work  or 
changes  in  work  required  from  time  to  time  or 
for  specific  delays  from  other  causes,  as  may 
be  approved  by  the  architects  or  owners,  which 
additional  time  must  be  stated  by  the  contrac- 
tor in  writing  within  eight  days  of  such  delay, 
giving  dates  and  causes,  which  if  correct,  shall 
be  certified  by  the  architect  or  owner.  Should 
the  contractor  neglect  to  ask  for  additional  time, 
within  the  time  specified  above,  it  is  mutually 
agreed  that  no  just  claim  exists  or  shall  exist  for 
an  extension  of  time."    . 
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No  request  by  the  contractor  for  additional 
time  waa  made  In  the  maimer  specified.  The 
court's  twentieth  finding  of  fact  reads: 

"I  find  that  due  to  weather  and  other  condi- 
tions delays  occurred  in  the  progress  of  con- 
struction of  said  building,  on  account  of  which 
Patterson  did  not  make,  and  the  board  of  trus- 
tees did  not  require  him  to  make,  application  in 
writing  for  additional  time,  as  provided  in  said 
contract,  but  said  board  of  trustees  waived  said 
requirement  of  said  contract." 

The  Indemnity  bond  contained  the  follow- 
ing provision: 

"Provided,  however,  that  in  the  event  of  any 
default  on  the  part  of  said  principal  in  the  per- 
'formance  of  any  of  the  terms,  covenants,  or 
oonditioos  of  said  contract,  or  in  the  event  of 
any  claim,  demand,  judgment,  lien,  cost,  or  fee 
being  obtained  or  made  against  the  'said  obligee, 
for  or  on  aoconnt  of  the  prosecution  of  the 
'work  as  aforesaid,  written  notice  thereof  with 
a  statement  of  the  principal  facts  showing  such 
claim,  demand,  judgment,  lien,  cost,  or  fee,  and 
the  date  thereof,  shall  within  thirty  days  after 
the  same  shall  iiave  come  to  the  notice  of  the 
said  obligee,  be  irtven  to  the  American  Indemn- 
ity Company  at  its  office  in  the  city  of  Galves- 
ton, Tex." 

The  first  notice  given  by  the  board  to  the 
Indemnity  company  consisted  of  a  letter  writ- 
ten by  Mr.  Herrlngton,  superintendent  of 
Bobstown  schools,  dated  October  1,  1914, 
calling  attention  to  the  fact  that  the  con- 
tract required  the  completion  of  the  building 
by  the  7th  day  of  July,  1914,  and  that  the 
building  was  little  more  than  half  completed, 
and  Patterson  had  practically  quit  work. 
The  court's  twenty-fourth,  twenty-seventh, 
and  thirty-third  findings  of  fact  are  as  fol- 
lows: 

"(24)  I  find  that  as  soon  as  said  board  of 
trustees  ascertained  that  said  Patterson  had 
abandoned  said  building,  and  within  30  days 
after  said  building;  bad  been  so  abandoned,  said 
board  of  trustees  in  writing  notified  said  Ameri- 
can Indemnity  Company  that  said  building  had 
been  abandoned,  and  demanded  that  said  Ameri- 
can Indemnity  Company  perform  said  contract 
and  complete  and  finish  said  building." 

"(27)  I  find  that  defendant  American  In- 
demnity Company  had  notice  that  said  school 
building  was  not  completed,  furnished,  and 
equipped  in  accordance  with  said  contract  with- 
in the  time  stipulated  in  said  contract." 

"(33)  I  further  find  that  there  was  no  provi- 
sion in  the  contract  in  this  cause  requiring  20 
per  cent,  to  be  withheld  by  the  board  of  trustees 
until  the  completion  of  said  building,  and  that 
the  bond  sued  on  in  this  cause  contained  no  such 
provision,  and  that  the  bond  executed  by  the 
American  Indemnity  Ciompany  as  surety  did  not 
provide  that  said  American  Indemnity  Company 
should  have  the  right,  after  default  by  Patter- 
son, at  its  option,  to  assume  or  sublet  said  con- 
tract and  to  proceed  thereunder  as  if  no  default 
or  abandonment  bad  occurred,  and  that  said 
bond  did  not  contain  any  provision,  in  case  of 
default  by  Patterson,  entitling  the  American 
Indemnity  Company  to  subrogation,  and  that 
the  bond  contained  no  provision  providing  that 
failure  to  give  notice  of  default  should  release 
the  surety. 

The  court's  sixth,  seventh,  and  elgbth  con- 
clusions of  law  are  as  follows: 

"(6)  I  find  that  a  failure  to  comply  with  that 
provision  in  the  bond  sued  on  as  to  notice  would 
not  release  the  surety  from  liability  in  the  ab- 
sence of  a  showing  as  to  its  materiality  in  tbo 
absence   of   a  provision   in   the  contract  itself 
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providing  that  the  same  should  release  the  sure- 
ty, or  that  the  surety  should  have  the  rig:bt  to 
enter  upon  and.  take  possession  of  the  material 
on  the  ground,  and  become  subrogated  to  the 
rights  of  the  principal." 

(7)  I  find  that  the  defendant  American  In- 
demnity Company,  the  surety,  had  notice  that 
the  building  was  not  completed  within  six 
months  from  the  date  of  the  delivery  of  the 
bonds  to  Patterson. 

"(8)  I  find  that  notice  of  Patterson's  default 
in  the  performance  of  his  contract  was  given 
to  the  American  Indemnity  Company,  the  sure- 
ty, in  accordance  with  the  contract." 

The  first  eight  assignments  of  error  re- 
late to  the  issue  of  notice,  it  being  contended, 
with  regard  to  questions  of  fact,  that  the 
court's  findings  of  fact .  numbered  24,  27, 
and  83  are  contrary  to  the  great  preponder- 
ance of  the  evidence,  and  that  the  evidence 
fails  to  show  that  notice  as  provided  for  in 
the  bond  was  given  by  the  trustees  to  the  in- 
demnity company  of  the  default  of  Patterson 
in  falling  to  complete  the  building  within  the 
time  contracted  for,  and  further  that  the 
evidence  does  not  show  that  the  company 
had  actual  notice  of  such  default,  and  with 
regard  to  questions  of  law  that  the  court's 
conclusions  numbered  6,  7,  and  8  are  er- 
roneous, and  that  In  order  for  the  trustees 
to  recover  It  was  incumbent  upon  them  to  al- 
lege and  prove  compliance  on  their  part  with 
the  provision  In  the  bond  with  respect  to  no- 
tice, regardless  of  wliether  or  not  the  com- 
pany had  actual  notice  of  the  default. 

[1]  The  twenty-fourth  finding  of  fact  is 
supported  by  the  evidence,  and  so  Is  the  thir- 
ty-third, with  the  exception  of  the  statement 
"that  the  bond  contained  no  provision  pro- 
viding that  failure  to  give  notice  of  default 
should  release  the  surety."  The  provision  of 
the  bond  with  respect  to  notice  has  been 
copied  above',  and  its  legal  effect  will  be  con- 
sidered in  the  discussion  of  the  questions  of 
law.  The  court  did  not  specifically  find  as 
a  fact  that  notice  of  the  default  in  complet- 
ing the  building  within  the  time  provUled  In 
the  contract  was  given  by  the  trustees  with- 
in 30  days  after  such  default.  It  is  true  that 
he  found,  and  the  finding  is  not  challenged, 
that: 

"Due  weather  and  other  conditions  delays 
occurred  in  the  progress  of  construction  of  said 
building,  on  account  of  which  Patterson  did  not 
make,  and  the  board  of  trustees  did  not  require 
him  to  make,  application  in  writing  for  addi- 
tional time,  as  provided  in  said  contract,  but 
said  board  of  trustees  waived  said  requirement 
of  said  contract." 

la  view  of  this  finding  the  court  appears 
to  have  been  of  the  opinion  that  notice  given 
after  the  abandonment  of  the  work  was  a 
compliance  with  the  pro\'islon  of  the  bond. 
Tjnder  the  terms  of  the  contract  the  time  for 
completing  the  building  expired  on  July  7th 
or  8tb,  that  is,  within  six  months  after  the 
delivery  of  the  bonds  to  Patterson,  and  the 
failure  to  complete  it  within  such  time  con- 
stituted default  of  which  notice  should  have 
been  given,  unless  the  time  was  extended  aa 
provided  by  the  contract.  Herrlngton'a  let- 
ter was  dated .  October  1st,  and  constituted 
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tbe  only  written  notice  to  the  company  given 
by  or  In  behalf  of  the  trustees.  If  It  be  con- 
ceded that  the  time  for  comple'ting  the  build- 
ing could  be  extended  in  the  manner  found 
by  the  court,  without  releasing  the  surety, 
concerning  which  we  have  grave  doubts,  the 
fact  remains  that  the  court  did  not  find  that 
the  extensions  agreed  upon  were  sufBclent  to 
show  a  compliance  with  the  provision  with 
respect  to  notice.  The  evidence  adds  nothing 
to  the  finding,  in  fact,  there  is  no  evidence 
that  the  board  of  trustees,  or  any  official 
thereof,  thereto  authorized,  ever  undertook 
to  waive  the  request  In  writing  or  to  grant 
additional  time.  The  mere  failure  to  do  the 
very  thing  which  the  parties  stipulated 
should  work  a  forfeiture  is  not  sufficient  to 
show  waiver.  Davis  v.  La  Crosse  Hospital 
Ass'n,  121  Wis.  579,  99  N.  W.  351,  1  Ann. 
Cas.  950.  We  therefore  conclude  that  the 
findings  of  fact  fail  to  show  a  compliance 
by  the  trustees  with  the  provision  of  the 
bond  with  respect  to  notice. 

The  court's  twenty-seventh  finding  Is  to 
the  effect  that  the  indemnity  company  had 
notice  of  the  default,  presumably  intending 
to  find  that  it  had  knowledge  thereof  at  the 
time  of  the  default  or  within  thirty  days 
thereafter.  There  is  no  evidence  to  the  ef- 
fect that  the  indemnity  company  had  actual 
notice  of  such  default 

[2,  3]  The  court's  twenty-second  finding  of 
fact  is  as  follows: 

"I  find  that  at  the  time  the  bond  executed  by 
said  PatterBon.  as  principal,  and  American  In- 
demnity Company,  as  surety,  was  executed,  and 
during  the  time  said  Patterson  was  engaged  in 
the  construction  of  said  building,  said  American 
Indemnity  Company  had  an  agent  in  the  city 
of  Corpus  Chriflti,  Nueces  county,  Tei.,  who  rep- 
resented said  defendant  in  making  said  bond, 
and  at  the  time  said  bond  was  executed  said 
American  Indemnity  Company  and  said  Patter- 
son entered  into  an  agreement  whereby  said 
Patterson  was  required  to  deposit  In  tbe  First 
State  Bank  of  Bishop,  in  the  town  of  Bishop, 
Nueces  county,  Tex.,  for  the  purpose  of  paying 
for  the  lumber,  labor,  and  other  material  used 
in  and  about  the  construction  of  said  building, 
and  the  performance  of  said  contract  with  said 
board  of  trustees,  and  that  none  of  such  funds 
should  be  withdrawn  from  said  bank  by  said 
Patterson  except  by  checks  countersigned  and 
approved  by  said  agent  of  said  American  In- 
demnity Company,  and  I  further  find  that  pur- 
suant to  said  agreement  said  Patterson  deposit- 
ed the  proceeds  of  said  bonds  in  said  First 
State  Bank  of  Bishop  on  or  about  the  24th  day 
of  January,  A.  D.  1914,  and  that  thereafter 
from  time  to  time  drew  checks  on  said  funds 
which  were  honored  and  paid  by  said  First 
State  Bank  of  Bishop  until  all  said  funds  were 
withdrawn  out  of  said  bank,  and  that  each  and 
all  of  said  checks  were  so  countersigned  by  the 
agent  of  said  American  Indemnity  Company." 

The  correctness  of  this  finding  may  be  con- 
ceded, but  there  is  no  evidence  that  the  funds 
were  not  all  checked  out  prior  to  July  7, 
1914 ;  hence  it  cannot  be  said  that  Southgate 
knew  the  building  was  not  completed.  He 
did  not  reside  in  Robstown,  and  may  have 
relied  upon  statements  by  Patterson  and 
handled  the  matter  negligently.  The  cashier 
of  the  bank  did  not  furnish  a  list  showing 


the  dates  and  amounts  of  the  various  checks 
approved  by  the  agent  of  the  bonding  com- 
pany, nor  did  he  state  when  the  last  of  the 
funds  derived  from  the  bond  sale  were  check- 
ed out  He  stated  that  Patterson's  account 
showed  a  balance  of  $8,175.59  on  July  7tb, 
but  he  also  stated  that  Patterson  deposited 
funds  received  for  erecting  a  building  at 
Bishop  and  checked  against  the  account  in 
payment  for  expenses  Incurred  at  Bishop  as 
well  as  those  for  the  Robstown  building. 
The  agent  should  doubtless  have  kept  up 
with  the  progress  of  the  work,  but  there  Is 
no  evidence  that  he  did,  and  therefore  it 
cannot  be  said  that  the  indemnity  company 
had  actual  notice  of  the  failure  of  Patterson 
to  complete  the  building.  But,  if  the  agent 
knew  that  the  building  was  not  completed  by 
July  7th,  that  fact  would  not  charge  the  com- 
pany with  notice  of  Patterson's  default;  for 
under  the  contract  the  time  could  have  been 
extended  without  the  knowledge  of  the  In- 
demnity company.  There  is  no  evidence  that 
the  agent  knew  the  time  had  not  been  ex- 
tended. 

L4]  The  seventh  and  eighth  conclusions  of 
law  filed  by  the  trial  court  are  erroneous,  in 
view  of  our  conclusions  with  reference  to 
the  facts,  and  tbe  Judgment  cannot  l>e  sus- 
tained unless  the  sixth  conclusion  of  law  Is 
correct  While  the  bond  does  not  contain  the 
specific  statement  that  the  failure  to  give  n6- 
tice  as  therein  provided  shall  release  the 
surety,  we  think  It  Is  evident  that  the  provi- 
sion creates  a  condition,  compliance  with 
which  is  a  necessary  prerequisite  to  a  recov- 
ery on  the  bond.  The  language  is  that  usu- 
ally emt)loyed  in  drafting  a  condition  preced- 
ent; the  paragraph  embraces  all  the  oblig;a- 
tions  imposed  upon  the  trustees;  and  we 
think  the  Intention  clearly  appears  from  the 
entire  Instrument  that  the  liability  of  the  in- 
demnity company  is  conditioned  upon  the 
performance  by  the  trustees  of  the  obliga- 
tions imposed  upon  them.  In  the  case  of 
Walsh  V.  Methodist  Church,  173  S.  W.  241, 
it  was  held  that  the  surety  company  was  re- 
leased because  the  church  did  not  give  notice 
of  the  failure  to  complete  the  building  In  the 
time  prescribed  in  the  contract,  but  the 
court  laid  stress  upon  the  fact  that  tbe  bond 
gave  the  surety  company  the  right  to  as- 
sume and  sublet  the  contract  and  to  receive 
all  moneys  which  were  to  be  paid  to  the  con- 
tractor. In  this  case  neither  the  bond  nor 
the  contract  gave  the  indemnity  company  the 
right  to  sublet  the  contract,  and  the  consid- 
eration was  paid  to  Patterson  in  advance^ 
We  are  therefore  confronted  with  the  ques- 
tion whether  this  difference  In  the  contracts 
calls  for  the  application  of  different  rules  of 
law.  The  ai^llees  do  not  concede  the  cor- 
rectness of  the  holding  in  the  cited  case  in 
so  far  as  the  court  held  that  the  surety  was 
entirely  released,  and  contend  that  the  fail- 
ure to  give  notice  should  only  be  held  to  op- 
erate as  a  release  ft'om  any  claim  for  dam- 
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ages  on  account  of  delay.  In  support  iit  this 
propoaitlcm,  they  dte  caaes  from  other  states, 
wbUe  apptilants  dte  a  number  of  cases  hold- 
ing that  the  surety  is  entirely  released.  We 
find  that  the  decisions  vary  as  the  concep- 
tion of  the  status  of  sureties  for  hire  varies. 
In  a  majority  of  the  states  it  is  held  that  the 
business  of  surety  companies  is  essentially 
that  of  insurance,  and  that  therefore  their 
rights  and  liabilities  under  their  contracts 
will  be  governed  by  the  laws  of  insurance. 
See  note  to  Hormd  t.  American  Bonding  Ck>., 
3S  U  R.  A.  (N.  S.)  613.  Practically  all  of 
these  cases  go  back  to  cases  decided  by  the 
Supreme  Court  of  vVashington  for  authority, 
and  the  substance  of  their  holdings  may  be 
said  to  be  that  proTlsl<ms  similar  to  the  one 
nnder  consideration  in  this  case  will  be  treat- 
ed as  follows:  (1)  A  failure  to  give  notice 
of  default  in  not  completing  tbe  building 
within  the  prescribed  time  will  reltese  the 
surety  tram  the  payment  of  damages  for  de- 
lay :  (2)  the  failure  to  give  notice  of  default 
in  paying  debts  for  material,  etc.,  will  entire- 
ly release  tbe  surety.  This  holding,  we  think, 
is  not  siq>ported  by  any  satisfactory  reason, 
and  deprives  the  parties  of  the  right  to  con- 
tract that  the  failure  to  give  notice  of  one 
default  (failure  to  complete  In  time  agreed 
upon)  shall  have  the  same  effect  as  failure 
to  give  notice  of  another  default  (the  non- 
payment of  bUls  for  material). 

"Parties  may  think  some  matter  Which  is  ap- 
parently of  very  little  importance  essential,  and 
if  tbey  sufficiently  express  an  intention  to  make 
the  literal  fulfillment  of  such  a  thing  a  condition 
precedent,  it  will  be  one."  Elliott  on  Contracts, 
f  1580. 

See,  also,  section  2008. 

""Where  notice  is  stipulated  for  in  the  con- 
tract, failure  to  give  such  notice  will  discharge 
the  guarantor  altogether,  and  he  may  avail 
himself  of  this  defense  without  showinK  himself 
damaged  in  any  amount  by  not  receiving  no- 
tice. It  is  like  any  other  conditional  contract, 
and  cannot  be  enforced  except  upon  perform- 
ance of  the  condition."  Stearns  on  Suretyship, 
{  68;  Brandt  on  Suretyship  &  Guaranty  Via 
Ed.)  {  113,  note  37. 

"To  the  extent,  and  in  the  manner,  and  nn- 
der the  circumstances  pointed  cot  in  his  obli- 
gation be  is  bound,  and  no  further."  Miller  v. 
Stewart,  9  Wheat.  680,  6  L.  Ed.  189. 

In  Indiana  the  courts  recognize  a  distinc- 
tion in  the  construction  of  contracts  of  com- 
pensated sureties,  as  distinguished  from  vol- 
untary sureties,  and  construe  ambiguous  lan- 
guage against  the  surety,  but  when  a  condi- 
tion requiring  notice  of  default  is  plainly 
expressed,  or  its  meaning  has  been  arrived  at, 
tbey  enforce  the  same  Just  as  strictly  as  if 
tbe  contract  had  been  that  of  a  voluntary 
surety.  Knight  &  Jillson  v.  Castle,  172  Ind. 
97,  87  N.  E.  976,  27  Ll  R,  A.  (N.  S.)  573;  Beech 
Grove  Imp.  (2©.  v.  Title  Guaranty  Co.,  50  Ind. 
App.  377,  98  N.  E.  373;  Wainwrlght  Trust 
Co.  V.  U.  S.  Fidelity  &  G.  Co.  (Ind.  App.)  114 
X.  E.  471.  In  the  first-cited  case  the  court 
said: 

"This  is  a  plain  stipulation  of  the  bond,  and 
by  It  the  liability  of  the  guarantor  is  measured, 


and  upon  it  he  baa  a  right  to  stand.  It  i«  not 
ambiguous  or  indefinite,  and  we  have  no  right 
to  say  that  the  obligee  or  the  gratuitous  b«nt>- 
fidary  did  not  thereby  get  all  the  protection  ei- 
ther was  entitled  to  expect;  sic  scripta  est. 
Neither  is  it  a  question  whether  the  condition 
is  reasonable  or  unreasonable,  go  long  as  it  is 
not  fraudulent  or  unconscionable.  Dobbin  v. 
Bradley,  17  Wend.  422,  where  Bronson,  J., 
speaking  for  the  court,  says:  'The  question  is 
not  whether  tbe  conditions  by  which  he  has 
thought  proper  to  qualify  his  liability  were 
either  reasonable  or  nnreasonable,  nor  whether 
they  could  in  any  way  prove  beneficial  to  tbe 
defendant.  He  had  a  right  to  judge  of  tiiat  mat- 
ter for  himself,  and  we  have  no  authority  to  re- 
view his  judgment.' " 

The  cases  of  Naticnal  Surety  Co.  v.  Long, 
125  Fed.  887;  60  C.  a  A.  623,  and  U.  S.  Fi- 
delity &  Guaranty  Co.  v.  Rice,  148  Fed.  206, 
78  C.  C.  A.  164,  are  cited  and  approved  In  the 
Indiana  cases.  In  the  Long  Case  the  conten- 
tion was  made  that  a  provision  for  notice  was 
Immaterial  in  view  of  the  provisions  of  tbe 
buUding  contract,  and  the  court  said: 

"Moreover,  it  is  not  indispensable  to  tbe  va- 
hdity  or  to  the  enforcement  of  this  plain  cove- 
nant of  the  obligee — this  condition  precedent  to 
the  liability  of  the  defendant  under  the  bond- 
that  the  latter  should  either  establish  its  benef- 
icence or  its  materiaUty,  or  that  it  should  show 
that  it  has  sustained  injury  from  the  failure  to 
fulfill  it  Parties  to  agreements  have  the  right 
and  the  power  to  contract  that  things  immate- 
rial as  well  as  things  material  shall  be  the  sub- 
jects of  their  warranties,  or  of  conditions  pre- 
cedent to  their  respective  liabilities,  and  their 
contracts  in  the  one  case  are  as  legal  and  bind- 
ing as  in  the  other.  The  all-sufiicient,  the  con- 
clusive, answer  to  the  suggestion  that  the  sub- 
ject of  the  warranty  or  of  the  condition  preced- 
ent is  immaterial,  and  its  breach  without  ef- 
fect, is  that  the  parties  hud  the  right  to  agree 
and  they  have  contracted  otherwise.  The  imma- 
teriality of  a  warranty  or  of  a  condition  preced- 
ent made  by  the  agreement  of  the  parties  and 
the  innocuousness  of  a  failure  to  perform  it  do 
not  nullify  or  mitigate  the  fatal  effect  of  the 
failure  prescribed  by  their  contract" 

[S,  I]  Aside  from  the  case  of  Walsh  v. 
Methodist  Church,  supra,  we  find  no  Texas 
ease  in  wliich  provision  In  the  bond  requiring 
notice  was  considered,  but  we  find  that  our 
Supreme  Court  In  the  case  of  Lonergan  v.  S. 
A.  Trust  Co.,  101  Tex.  63,  104  S.  W.  1061, 106 
fi.  W.  876k  22  L.  R.  A.  (N.  S.)  364,  130  Am.  St. 
Rep.  803,  has  criticized  the  Washington  cases 
in  which  a  distinction  is  made  between  com- 
pensated and  voluntary  sureties,  and.  In  ef- 
fect, held  that  the  rule  of  strictlssimi  Juris 
is  applicable  to  suretyship  for  Ure.  This  be- 
ing the  case,  the  doctrine  that  the  surety  is 
only  released  from  the  payment  of  damages 
for  delay  by  the  failure  to  give  the  notice  re- 
quired by  the  bond  finds  no  support  in  our  de- 
cisions, and  we  believe  It  cannot  be  sustained 
without  making  a  ditTerent  contract  for  the 
parties  than  the  one  expressed  by  their  plain 
language.  We  are  also  of  tbe  opinion  that 
the  court's  sixth  conclusion  of  law  is  errone- 
ous in  holding  that  the  effect  to  be  given  tbe 
breach  by  tbe  trustees  of  the  provision  of  the 
bond  with  respect  to  notice  is  dependent  up- 
on the  rights  given  the  indemnity  company 
by  tbe  contract  for  the  construction  of  the 
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building.  The  indemnity  company  considered 
notice  of  the  default  In  falling  to  complete 
the  ^building  Important  to  It,  and  contracted 
for  It  tn  identically  the  same  language  that  it 
contracted  for  notice  of  the  failure  to  pay 
bills.  It  is  plain  that  it  made  the  liability  de- 
pendent on  the  compliance  by  the  trustees 
with  the  provision.  Tliat  It  had  the  right  to 
so  contract,  we  think,  is  shown  by  the  au- 
thorities quoted  from,  and  the  question  of 
whether  It  would  have  derived  benefits  from 
the  notice  is  not  material.  However,  even 
though  the  building  contract  may  not  have 
been  as  favorable  to  the  surety  as  those  con- 
sidered in  other  cases,  the  conclusion  that  the 
company  would  have  derived  no  benefit  from 
notice  can  rest  only  upon  conjecture  and  spec- 
ulation. 

[7]  We  also  hold  that,  even  if  the  Indemni- 
ty company  had  had  actual  notice  of  such  de- 
fault, the  trustees  would  not  be  relieved  from 
the  duty  of  complying  with  the  provision  up- 
on which  the  liability  of  the  indemnity  com- 
pany was  conditioned  under  the  terms  of  the 
contract. 

Our  conclusions  with  respect  to  the  ques- 
tion of  notice  require  that  the  Judgment  be 
reversed,  and  Judgment  rendered  in  favor  of 
appellant  It  will  therefore  be  unneces-sary 
to  consider  any  other  assignments  of  error. 

Reversed  and  rendered. 


CATTLEMEN'S  TRUST  CO.   OP  FT. 

WORTH  et  al.  v.  SWEARINGEN 

et  nx.    (No.  1268.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Jan.  16,  1918.  Rehearing  Denied  Jan.  30, 
1918.    Dissenting  Opinion,  Feb.  7,  1918.) 

1.  COBFOKATIONS  <3=>99(1)— ISSUANCK  OF  StOCK 

— Consideration. 
Evidence  held  to  sustain  a  finding  that  there 
was  a  sale  and  delivery  of  stock  in  exchange  fur 
notes  in  violation  of  Const,  art.  12,  {  6,  relat- 
ing to  issuance  of  corporate  stock,  although 
there  was  no  manual  delivery,  and  the  certifi- 
cate of  stock  was  not  made  ont  for  a  year. 

2.  Corporations  ^=399(1)— Sales  of  Stock- 
Void    CONTBAO'T— PkESUMFIION. 

An  agent  selling  stock  for  a  corporation  hav- 
ing entered  into  a  void  contract  to  accept 
notes  for  stock  in  violation  of  Const,  art.  12,  i 
6,  it  will  be  presumed  that  the  parties  acted 
thereafter  in  accordance  with  its  terms. 

Huff,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Hall  Ounty; 
J.  A.  Nabers,  Judge. 

Suit  by  H.  S.  Swearlngen  and  wife  against 
the  Cattlemen's  Trust  Company  of  Ft.  Worth 
and  A.  L.  Camp  to  cancel  a  note  and  a  deed 
of  trust.  Judgment  for  plaintlGts,  and  de- 
fendants appeal.    Affirmed. 

A.  H.  Kirby,  of  Ft.  Worth,  for  appellants. 
Presier,  Thome  &  Hamilton,  of  Memphis, 
and  Klmbrough,  Underwood  &  Jackson,  of 
Anmrillo,  for  appellees. 


HALL,  J.  Appellee  Swearlngen,  Joined  by 
his  wife,  sued  appellant  trast  company  to 
cancel  a  note  In  the  sum  of  99,200.10,  dated 
August  1,  1914,  payable  to  said  trust  com- 
pany, and  to  cancel  a  certain  deed  of  trust 
conveying  certain  lands  described  in  the  pe- 
tition to  A.  Lfc  Camp,  trustee,  executed  to  se- 
cure the  note.  Camp,  as  trustee,  was  made  a 
party  defendant.  It  is  alleged  that  the  note 
had  attachied  to  It  as  collateral  security  a 
certificate  for  600  shares  of  the  capital 
stock  of  said  trust  company;  that  said  note 
was  the  last  snccesslve  renewal  of  an  origi- 
nal note  executed  by  the  said  Swearlngen, 
May  13, 1913,  payable  to  said  trust  company, 
in  the  sum  of  $7,500,  due  November  1,  IMS; 
that  said  original  note,  together  with  an- 
other note  not  here  involved,  were  executed 
in  full  payment  for  600  shares  of  the  capital 
stock  of  defendant  company,  and  that  said 
stock  constituted  the  sole  and  only  consid- 
eration therefor;  that  at  the  time  of  the 
execution  of  said  two  original  notes  plaintiff 
subscribed  for  500  shores  of  the  capital  stock 
of  said  the  Cattlemen's  Trust  Company  of 
Ft.  Worth  ;  that  said  stock,  when  Issued,  was 
evidenced  by  certificate  Na  186,  attached  to 
the  renewal  note,  for  $930.10,  as  collateral 
security;  that  said  notes  were  given  ta  full 
payment  of  the  sum  due  for  said  500  shares 
of  capital  stock;  that  the  stoek  was  issued  to 
the  plalntifl!  H.  S.  Swearlngen,  and  was  the 
sole  and  only  consideration  for  said  notes 
and  each  o(  them,  and  that  no  other  thing 
of  any  value  was  given  in  consideration  for 
said  stock,  by  reason  of  which  plaintiffs  al- 
lege that  the  consideration  for  said  notes 
and  each  of  them,  and  the  deed  of  trust,  is 
illegal  and  void,  ultra  vires,  and  contrary  to 
the  Constitution  and  statutes  of  the  state  of 
Texas.  The  prayer  is  for  an  injunction  re- 
straining defendants  from  transferring  said 
note  or  attempting  to  enforce  collection 
thereof,  and  that  on  final  hearing  said  note 
and  deed  of  trust  be  canceled.  A  temporary 
injunction  was  granted.  In  due  time  de- 
fendants filed  their  original  answer,  consist- 
ing of  a  general  denial,  and  specially  an- 
swered, alleging  in  substance  that  neither  of 
the  notes  described  by  plaintiffs  was  execut- 
ed or  delivered  as  part  of  an  illegal  and  void 
contract  and  transaction,  as  alleged  by  plain- 
tiff, but  that  plaintiff  H.  S.  Swearlngen  did 
subscribe  in  writing  for  500  shares  of  the 
capital  stock  of  defendant  company  at  and 
for  the  sum  of  $10,000,  which  sum  plaintiff 
n.  S.  Swearlngen  promised  and  obligated 
himself  to  pay  to  defendant  company ;  that 
to  evidence  the  time  when  $7,500  of  the  said 
sum  of  $10,000  so  contracted  to  be  paid  by 
plaintiff  H.  S.  Swearlngen  should  be  paid, 
and  as  imrt  of  the  same  transaction  in  and 
by  which  plaintiff  subscribed  for  said  stock, 
said  plaintiff  executed  and  delivered  to  de- 
fendant company  the  note  for  $7,600  describ- 
ed in  plaintiff's  petition;  that  the  other  notes 
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described  In  plaintiff's  petition  were  execut- 
ed and  delivered  as  BQcceasive  renewals  of 
said  original  note  for  $T,SOO,  and  said  deed 
of  trust  was  executed  to  secure  said  note 
for  $9,200.10;  that  it  was  contemplated,  un- 
derstood, and  agreed  by  the  parties  to  said 
contract  that  said  stock  should  be  paid  for 
at  the  time  stated  in  said  $7,600  note,  and 
that  said  stock  should  be  issued  and  deliver- 
ed to  plaintiff,  and  should  pass  froai  the 
control  and  custody  of  defendant  company 
and  become  the  property  of  said  plaintiff 
when  same  had  been  fully  paid  for  in  cash, 
and  then  only  should  be  issued,  and  in  pur- 
suance of  said  contract  neither  said  stock 
nor  any  part  of  same  has  ever  been  Issued 
or  dellTcred  to  said  plaintiff,  or  to  any 
one  for  him  and  has  never  at  any  time  been 
in  the  possession,  control,  or  custody  of 
plaintiff,  or  any  other  person  tluin*defendant 
company,  but  has  been  at  all  times  since  the 
contract  ot  subscription  was  made,  and  still 
Is.  in  the  exclusive  custody,  control,  posses- 
sion, and  keeping  of  defendant  company; 
that  while  the  certificate  for  said  stock  was 
written  up  in  the  name  of  plaintiff  same 
was  done  merely  for  convenience,  and  not 
with  any  purpose  or  intention  on  the  part 
of  defendant  company  to  Issue  same  or  de- 
liver it,  or  in  any  manner  place  same  beyond 
the  exclusive  control,  custody,  or  keeping  of 
defendant  company  until  same  has  been  fully 
paid  for  in  cash,  and  in  keeping  with  said 
purpose  end  intention  said  stock  has  never 
been  issued,  but  is  still  in  the  exclusive  cus- 
tody, control,  and  keeping  of  the  defendant 
company,  and  upon  payment  for  same  by 
plaintiff  the  defendant  Is  ready  and  willing 
to  issue  said  stock  to  plaintiff  in  accordance 
with  the  said  contract;  that  plaintiff  prwn- 
ised  to  pay  for  said  stock  at  the  time  speci- 
fied in  said  notes,  and  such  promise  was 
made  in  consideration  of  a  promise  of  de- 
fendant company  to  Issue  to  said  plaintiff 
the  stock  subscribed  for  by  him  when  paid 
for  In  accordance  with  said  contract,  by  rea- 
son of  all  of  which  defendants  say  that  the 
note  and  deed  of  trust  described  in  plalntifTs 
said  petition  are  not  void,  but  are  valid. 
There  was  a  trial  before  the  oourt  without  a 
Jury,  resulting  in  a  judgment  in  favor  of 
plaintiffs,  canceling  the  note  and  deed  of 
trast 

The  court  filed  findings  of  fiict  as  follows: 
"(1)  That  on  and  after  December  1,  1912,  the 
defendant  Cattlemen's  Trust  Company  of  Ft 
Worth  was  a  private  corporation,  incorporated 
and  organized  under  the  laws  of  the  state  of 
Texan. 

"(2)  That  on  or  about  May  13,  191S,  said  de- 
fendant's agent,  Martin,  induced  the  plaintiff 
H.  S.  Swearingen  to  anbecribe  for  500  shares 
of  stock  in  said  corporation.  When  solicited  to 
make  said  subscription  said  plaintiff  stated  to 
■aid  Martin  that  he  did  not  have  the  money 
with  which  to  buy  said  stock,  whereupon  said 
Martin  told  him  that  he  was  prepared  to  take 
his  notes  for  the  stock.  FVom  their  negodations 
said  plaintiff  understood  that  the  stock  would  be 
held  by  the  company  as  collateral  security  for 
the  payment  of  the  notes,  and  that  the  certificate 


of  stock  would  not  be  turned  over  to  him  until 
the  notes  were  paid. 

"(3)  Pursuant  to  said  negotiations  said  plain- 
tiff H.  S.  Swearingen  on  said  date  signed  a  writ- 
ten subscription  of  stock,  certifying  that  he 
thereby  subscribed  for  500  shares  of  the  capital 
stock  of  the  Cattlemen's  Trust  Company  of 
Ft.  Worth,  for  which  he  agreed  to  pay  $10,000. 
Said  subscription  pqper  further  provided  that 
said  corporation  reserved  the  right  to  reject  the 
subscription  within  twenty  days  from  the  re- 
ceipt thereof,  and  also  provided  that  25  per  cent 
of  the  sale  price  of  the  stock  was  to  be  expended 
for  organization  and  promotion  expenses,  to 
which  said  plaintiff  agreed.  Said  subscription 
contract  furtner  stipulated  that:  'I  hereby  make, 
constitute,  and  appoint  A.  L.  Camp,  of  FK 
Worth,  Tex.,  as  my  true  and  lawful  attorney, 
to  represent  me  and  to  vote  my  proxy.' 

"(4)  At  the  same  time  and  as  part  of  the  same 
transaction,  said  plaintiff  H.  S.  Swearingen  ex- 
ecuted bis  two  promissory  notes  in  favor  of  said 
corporation,  botl)  bearing  date  May  13,  1913, 
both  bearing  interest  at  the  rate  of  8  per  cent, 
per  annum  from  date,  one  being  for  the  princi- 
pal sum  of  $2,100,  and  the  other  for  the  prin- 
cipal sum  of  27,500,  both  due  November  1, 
1913. 

"(5)  At  the  same  time  said  Martin  executed 
in  the  name  of  the  Cattlemen's  Trust  Company 
of  Ft.  Worth,  by  himself  as  salesman,  a  receipt 
dated  May  13,  1913,  by  which  be  acknowledged 

receipt  from  said  nlaintiC  of  the  sum  of  $ -, 

in  cash,  and  $10,000  in  notes  'in  full  payment 
for  500  shares  of  the  capital  stock  of  the  Cattle- 
men's Trust  Company  of  Ft.  Worth,'  which  is 
to  be  attached  to  said  notes  as  collateral,  it  is 
also  redtcd  that  'the  above  is  paid  in  accordance 
with  the  subscription  agreement,'  etc 

"(6)  I  find  that  all  of  said  instruments  we're 
contemporaneously  executed  and  as  parts  of  the 
same  trausactioa;  that  the  said  subscription 
paper  and  the  two  notes  were  delivered  by  said 
plaintiff  Swearingen  to  said  Martin  at  the  time 
they  were  executed,  and  the  said  receipt  was  de- 
livered by  said  Martin  to  the  said  Swearingen  at 
the  same  _  time ;  that  the  said  Martin  before 
maturity  indorsed  said  $2,100  note  and  negoti- 
ated the  same,  and  that  said  plaintiff  paid  it 
to  a  third  person,  holder  thereof,  at  or  about 
the  time  it  became  due;  that  said  Martin  de- 
livered the  $7,500  note,  with  the  subscription 
to  the  defendant  at  its  home  office  in  Ft  Worth, 
within  two  or  three  days  after  receiving  them 
from  said  plaintiff,  and  the  defendant  did  not 
reject  said  subscription,  but  accepted  the  same, 
together  with  said  note. 

"(7)  That  about  September,  1918,  the  said  A. 
Li.  Camp,  who  was  then  president  of  ihe  defend- 
ant corporation,  in  a  meeting  of  the  stockhold- 
ers of  said  corporation,  held  at  Ft  Worth,  used 
and  voted  the  600  shares  of  stodc  in  question  on 
the  proxy  contained  in  said  subscription,  and 
that  thereafter  at  later  meetings  said  stock  was 
voted  by  the  other  officers  of  said  corporation 
upon  proxy  given  by  said  plaintiff  H.  S.  Swear- 
ingen. I  also  find  that  in  December,  1913,  said 
defendant  corporation  declared  a  dividend  on 
said  stock  and  placed  the  same  as  a  credit  on 
said  plaintiff's  subscription ;  that  in  December, 
1914,  said  corporation  dedared  another  dividend 
on  said  stock  and  placed  it  as  a  credit  on  a  note 
of  said  plaintiff,  given  in  renewal  of  said  original 
note  above  referred  to,  and  that  in  December, 
1916,  said  corporation  declared  another  dividend 
on  said  stock,  and  placed  the  same  as  a  credit 
on  the  note  of  said  plaintiff,  which  he,  by  this 
suit,  seeks  to  cancel  and  which  is  a  renewal  note 
coming  from  said  original  $7,500  note. 

"(8)  I  further  find  that  the  defendant  corpora- 
tion listed  said  stock  in  its  books,  and  wherever 
the  same  wag  so  listed  it  stood  in  the  name  of 
plaintiff  H.  S.  Swfearingen :  that  it  carried  said 
500  shares  of  stock  as  a  liability  on  its  books, 
and  included  them  in  statements  made  to  stock- 
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holders  and  others  among  the  company's  liabil- 
ities for  capital  stock. 

"(9)  I  also  find  that  some  time  during  the 
year  1914  a  certificate  of  stock  was  written  up, 
signed  by  the  proper  officers  of  the  defendant 
company,  torn  from  the  certificate  of  stock  book 
and  attached  to  said  $7,500  note,  and  since  that 
time  has  been  kept  attached  to  said  $7,500  note 
and  the  notes  that  have  been  given  in  renewal 
thereof,  and  that  in  this  way  said  certificate  of 
stock  has  been  at  all  times  in  the  actual,  manual 
possession  of  said  cor^ration,  and  never  in  the 
actual,  manual  possession  of  said  plaintiff' ;  that 
said  certificate  of  stock  certifies  that  'H.  S. 
Swearingen  is  the  owner  of  600  shares  of  the 
capital  stock  of  the  Cattlemen's  Trust  Company 
of  Ft  Worth,  fully  paid  and  nonassessable,  and 
is  indorsed,  'Issued  to  H.  S.  Swearingen  May 
13,  1913.'  It  is  numbered  185,  and  bears  the 
date  May  13,  1913,  bears  the  seal  of  the  cor- 
poration, and  is  duly  signed  by  the  proper  ofS- 
cers  of  the  company.  On  the  back  of  said  cer- 
tificate is  the  following  indorsement:  'Certificate 
of  500  shares  of  the  capital  stock  of  the  Cattle- 
men's Trast  Company  of  Ft.  Worth,  issued  to 
H.  S.  Swearingen,  dated  May  13,  1913.'  I  find 
that  said  note  of  $7,500  was  not  paid  at  its  ma- 
turity November  1,  1913,  but  on  or  about  said 
date  a  new  note  in  renewal  thereof  was  executed 
by  said  plaintiff  in  favor  of  said  corporation, 
bearing  date  November  1,  1913,  due  May  1, 
1914,  for  the  principal  sum  of  $7,987.42.  This 
renewal  note  nad  attached  to  it,  on  the  same 
sheet  of  paper,  signed  by  said  plaintiff,  a  further 
instrument  containing  the  following  stipulations : 
'Having  executed  and  delivered  to  the  Cattle- 
men's Trnst  Company  of  Ft.  Worth  a  promis- 
sory note  dated  in  F't  Worth,  Tex.,  November 
1,  1913,  for  the  sum  of  $7,987.42,  due  May  1, 
1914,  payable  to  the  order  of  said  company,  and 
for  the  purpose  of  securing  said  note  and  all 
other  indebtedness  to  said  company  now  existing 
or  which  may  hereafter  arise  on  which  I  now 
or  may  hereafter  become  liable  as  principal 
debtor  or  otherwise,  do  hereby  pledge,  transfer, 
and  deliver  to  said  company  the  following  se- 
curities, to  wit:  Five  hundred  shares  of  the 
capital  stock  of  the  Cattlemen's  Trust  Company 
of  Ft.  Worth,  Tex.,  evidenced  by  certificate  Na 
185,  hereto  attached.  •  •  •  Default  in  the 
payment  of  any  indebtedness  hereby  secured 
*  *  *  shall  at  the  option  of  the  said  com- 
pany at  once  mature  all  indebtedness  secured 
thereby,  and  upon  such  default  said  company  is 
authoozed  and  empowered  with  or  without  no- 
tice to  me  or  the  public,  to  sell  at  private  or 
public  sale  the  whole  or  any  part  of  the  afore- 
said securities,  and  deliver  the  same  to  tiie  pur- 
chaser or  purchasers  thereof.  •  •  •  The  pro- 
ceeds of  such  sale  shall  be  applied  first  to  the 
payment  in  part  or  in  whole  of  any  indebtedness 
hereby  secured.  •  *  •  Any  surplus  left  shall 
be  paid  to  me  or  my  order.'  And  I  find  that  it 
was  the  intention  of  the  partjr  to  merge  said 
subscription  agreement  and  said  original  note 
into  said  renewal  note. 

"(10)  I  find  that  said  renewal  note  was  not 

?aid  at  its  maturity,  but  on  or  about  April  22, 
914,  prior  to  its  maturity,  said  plaintiff  execut- 
ed and  delivered  another  renewal  note,  dated 
AprU  22,  1914,  due  August  1, 1914,  for  the  prin- 
cipal sum  of  $8,177.88,  and  otherwise  contain- 
ing substantially  the  same  provisions  as  said 
first  renewal  note,  and  having  attached  thereto 
a  collateral  agreement,  substantially  the  same 
as  the  collateral  agreement  attached  to  said  first 
renewal  note. 

"(11)  I  further  find  that  said  renewal  note 
was  not  paid  at  maturity,  but  that  on  or  about 
August  f,  1914,  said  plaintiff  executed  a  re- 
newal note  in  lieu  thereof,  bearing  date  August 
1, 1914,  due  November  1,  1915,  for  the  principal 
sum  of  $9,200.10,  and  being  otherwise  in  sub- 
stantially the  same  terms  as  said  first  and  sec- 
ond renewal  notes,  and  that  it  had  attached  to 
it  a  collateral  agreement  in   substantially   the 


same  terms  as  the  collateral  agreement  to  the 
said  first  renewal  note,  and  said  second  renewal 
note,  and  I  further  find  that  this  is  the  note 
which  the  plaintiffs  seek  to  cancel  by  this  suit. 
I  further  find  that  the  plaintiffs  have  received 
no  consideration  for  any  of  said  notes  except 
said  defendant  corporation's  promise  to  issue 
and  its  issuance  of  said  600  shares  of  its  capital 
stock. 

"J12)  I  further  find  that  the  defendant  corpo- 
ration did  not  receive  any  benefit  from  said  $2,- 
100  note,  but  that  it  went  to  pay  said  agent 
Martin  and  those  he  represented  for  organiXLa- 
tion  and  promotion  expenses,  but  said  Martin's 
indorsement  of  said  note,  in  the  name  of  the  de- 
fendant corporation,  was  O.  K.'d  by  A.  Ij. 
Camp,  president  of  said  corporation,  and  his 
right  so  to  appropriate  said  $24.00  note  is  not 
disputed  by  any  of  the  parties  to  this  litigation. 

"(13)  I  further  find  that  said  corporation  has 
never  received  anything  for  said  600  shares  of 
stock,  except  said  $7,5()0  note,  and  the  renewals 
thereof,  which  have  resulted  in  the  note  now 
held  by  said  defendant  and  produced  in  open 
court  on  tie  trial  of  this  case  by  its  counsel. 

"(14)  I  further  find  that  the  plaintiffs,  at  the 
request  of  the  defendant  corporation,  on  or 
about  the  3d  day  of  December,  1914,  to  secure 
payment  of  said  note  of  $9,200.10,  executed  and 
delivered  to  said  defendant  their  deed  of  trust 
in  favor  of  A.  Ii.  Camp,  trustee,  upon  certain 
lands  in  Hall  county,  and  in  Collingsworth 
county,  more  particularly  described  in  the  copj- 
of  said  deed  of  trust  attached  to  plaintiffs  pe- 
tition. And  I  find  that  said  deed  of  trust  has 
been  duly  acknowledged,  filed,  and  recorded  in 
both  HaU  county  and  in  Collingsworth  county, 
and  that  it  is  a  cloud  upon  the  title  of  the  plain- 
tiff to  said  land. 

"(15)  I  further  find  that  it  was  the  intention 
of  the  plaintiff  H.  S.  Swearingen  to  buy  said 
5(X)  shares  of  stock  on  a  credit,  and  the  inten- 
tion of  said  corporation  and  its  said  agent  Mar- 
tin to  sell  said  shares  to  the  said  plaintiff  H.  S. 
Swearingen  on  a  credit  at  the  time  of  the  orig- 
inal transaction  between  said  plaintiff  and  said 
Martin,  and  I  further  find  that  the  further 
transactions  between  said  corporation  and  the 
plaintiff  have  been  had  with  the  intention  on 
the  part  of  both  parties  to  consummate  and 
complete  the  sale  ot  said  500  shares  of  stock  in 
said  corporation,  evidenced  by  said  certificate 
No.  185,  to  said  plaintiff  H.  S.  Swearingen  on 
a  crediL  and  that  the  consideration  for  the 
note  and  deed  of  trust  which  plaintiffs  seek  to 
cancel  is  the  issuance  and  attempted  issuance 
of  said  stock  by  said  corporation  to  said  plain- 
tiff, and  that  as  a  result  of  the  transactions  be- 
tween the  parties  said  corporation  has  issued 
to  the  plaintiff  H.  S.  Swearingen.  and  he  has 
become  the  owner  of  said  shares  of  stock  so  far 
as  questions  of  fact  are  concerned,  laying  aside 
the  question  of  the  legality  of  these  transac- 
tions." 

The  court  cmidudes  as  a  matter  of  law 
that  there  was  an  issuance  and  sale  of  the 
stocit  to  plaintiff  on  credit,  and  that  the  de- 
fendant company  treated  plaintiff  as  the 
owner  of  the  stock.  The  written  evidence  and 
physical  facts  show  beyond  question  that  the 
stock  was  duly  Issued,  that  the  notes  con- 
stituted the  only  consideration,  that  the  title 
to  the  stock  passed  to  appellees,  and  that 
there  was  a  constructive  delivery  of  it  to  him, 
all  In  compliance  with  the  original  agreement 
between  Swearingen  and  Martin.  It  further 
appears  from  this  evidence  that  the  practical 
construction  placed  by  the  parties  upon  the 
contract  accords  with  this  conclusion.  The 
subscription  contract  recites  that  Swearingen 
has  subscribed  for  600  shares  of  ttte  capital 
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Stock  of  the  company,  for  which  he  agrees 
to  p»y  $10,000,  and  that  A.  L..  Camp  Is  ap- 
pointed the  true  and  lawful  attorney  of  the 
subscriber,  and  authorized  to  vote  as  bis 
prosy.  The  notes  executed  at  the  same  time 
by  Swearingen,  payable  to  appellant,  must  be 
taken  to  >  represent  the  cash  consideration 
named  in  the  subscription  contract  since 
tlie  receipt  executed  by  appellant's  agent, 
Martin,  on  the  same  day  recites  that  the  com- 
pany has  received  of  Swearlngen  $10,000  in 
notes,  in  full  payment  for  600  shares  of  the 
capital  stock  of  the  company  "which  is  at- 
tached to  said  notes  as  collateral."  As  a 
part  of  the  same  writing  we  find  this  recital: 

"The  above  is  paid  in  accordance  with  the 
subscription  agreement  of  this  date  which  the 
said  subscriber  has  this  day  executed." 

In  accordance  with  the  agreement  that  the 
stock  should  be  held  as  collateral  security  the 
certificate  was  issued  and  attached  to  the 
notes.    The  renewal  notes  recite: 

"Full  authority  is  hereby  given  to  the  legal 
bolder  hereof  to  sell  any  collateral  security  as- 
si^ed  or  attached  at  public  or  private  sale, 
without  notice,  upon  nonpayment." 

Attached  to  the  note  Is  an  agreement  sign- 
ed by  Swearlngen,  which  In  part  r^tes: 

"Having  executed  and  delivered  to  the  Cattle- 
men's Trust  Company  of  Ft.  Worth,  Ft.  Worth, 
Tex.,  a  promissory  note,  dated  Ft  Worth,  Tex., 
November  1,  1913,  •  *  •  for  the  purpose  of 
securing  said  note  and  all  other  inddi>tedne8s  to 
said  company,  now  existing  or  which  may  here- 
after arise,  on  which  I  now  or  may  hereafter 
become  liable  as  principal  debtor,  or  otherwise, 
do  hereby  pledge,  transfer,  and  deliver  to  said 
company  the  foilowing  securities,  to  wit,  600 
shares  of  the  capital  stock  of  the  Cattlemen's 
Trust  Ck)mpany  of  Ft.  Worth,  evidenced  by  cer- 
tificate No.  185,  hereto  attached;  •  *  •  in 
case  the  securities  herein  pledged  or  whidi  may 
hereafter  be  pledged  shall  be  or  become  depre- 
ciated in  value  on  demand  from  said  company  or 
holder  of  said  note,  I  agree  to  make  payment  on 
said  indebtedness  Iiereby  secured,  or  deposit  ad- 
ditional securities  to  the  satisfaction  of  said 
company  or  holder.  Default  in  payment  of  any 
taidebtedness  hereby  secured,  or  failure  to  make 
payment  or  deposit  additional  security  as  above 
provided,  shall,  at  the  option  of  the  said  com- 
pany, at  once  mature  all  indebtedness  secured 
thereby,  and  upon  said  default  said  company  is 
authorized  or  empowered,  with  or  without  notice 
to  me  or  the  public,  to  sell  at  public  or  private 
sale  the  whole  or  any  part  of  aforesaid  securi- 
ties, and  to  deliver  the  same  to  the  purchaser 
or  purchasers  thereof.  At  such  sale  the  com- 
pany may  become  the  purchaser  of  the  whole  or 
any  part  of  said  securities,  without  any  right 
to  redemption  on  my  part  The  proceeds  of 
micb  sale  shall  be  applied,  first,  to  payment  in 
part  or  whole  of  any  indebtedness  hereby  secur- 
ed, said  eompaay  to  have  option  of  application  ; 
any  surplus  left  shall  be  paid  to  me  or  my 
order." 

Letters  received  by  Swearlngen  from  A.  I/. 
Camp,  the  president  of  the  company,  Inclosed 
resolutions  by  the  directors,  declaring  sever- 
al dividends,  and  notifying  him  that  his 
note  had  been  credited  with  the  several  divi- 
dends apportioned  to  his  stock.  The  language 
of  the  certificate  Is: 

'TThis  certifies  that  H.  S.  Swearlngen  is  the 
owner  of  500  shares  of  the  capital  stock  of  the 
Cattlemen's  Trust  Company  of  Ft  Worth,  fully 
paid  and  nonassessable,"  ete. 


The  term  "collateral  security"  Is  said  In 
11  C.  J.  961,  to  be: 

"Any  property  or  right  of  action;  as  a  bill 
of  sale  or  stock  certificate  which  is  given  to 
secure  the  perform  a  nee  of  a  contract  or  dis- 
charge of  an  obligation  and  as  additional  to  the 
obligation  of  that  contract,  and  which,  upon 
the  performance  of  the  latter,  is  to  be  surren- 
dered or  discharged.  •  •  •  The  term  neces- 
sarily implies  the  transfer  to  the  creditor  of  an 
Interest  in  some  property  or  obligation  which 
furnished  a  security  in  addition  to  the  responsi- 
bility of  the  debtor.  The  collateral  security 
stands  by  the  side  of  the  principal  promise  as  an 
additional  or  cumulative  means  for  securing  the 
;Myment  of  the  debt" 

The  probative  force  of  the  language  quot- 
ed from  the  written  evidence  Introduced 
is  overwhelming.  It  shows  that  the  parties 
fully  and  clearly  Intended  that  the  sale  of  the 
shares  should  be  not  on  credit,  as  found  by 
the  trial  court,  but  In  consideration  of  the 
notes,  and  that  the  notes  were  taken  in  lieu 
of  cash,  as  provided  In  the  subscription  con- 
tract. In  "full  payment"  for  the  stock.  If 
Swearingen  was  not  the  owner  of  the  stock, 
and  the  company  still  owned  It,  how  could  It 
be  considered  and  held  by  the  company  as 
collateral  security?  Where  the  sale  is  on 
credit  the  stock  may  be  forfeited  by  the  com- 
pany under  Revised  Statutes,  art.  1170,  in 
the  event  the  purchaser  makes  default  in  the 
payment  of  any  Installment.  Because  the 
sale  in  this  case  was  a  completed  one  It  Mras 
necessary  to  have  Swearlngen  to  authorize 
a  sale  upon  his  failure  to  pay  the  note.  Se- 
curing the  power  of  sale  may  be  taken  as  an 
admission  by  the  company  that  the  statute 
was  inapplicable  because  the  title  had  passed 
to  Swearingen.  There  being  no  installment 
payable,  the  sale  must  necessarily  be  under 
a  power,  given  by  Swearingen. 

The  certificate  had  been  duly  written  up, 
detached  from  the  stock  book,  and  attached 
to  the  notes.  Presumably,  in  accordance  with 
the  agreement  between  Martin  and  Swear- 
lngen, the  note  had  been  credited  with  the  ac- 
crued dividends.  Camp,  as  the  president  of 
the  company,  had  furnished  appellee  period- 
ical statements  showing  the  condition  of  Its 
finances,  and  in  all  matters  Swearingen  was 
treated  as  the  absolute,  rather  than  the  con- 
ditional or  qualified,  owner  of  the  stock. 
Hheae  acts  show  a  practical  Interpretation 
of  the  contract,  which  is  almost  CMiduslve 
(Corbin  v.  Booker,  184  S.  W.  696),  and  when 
considered  with  the  documentary  evidence, 
show  a  constructive  delivery  of  the  certif- 
icate to  Swearingen  (McCartney  v.  McCart- 
ney, 53  S.  W.  388).  Whether  there  was  an 
Issuance  and  delivery  of  the  stock  In  con- 
sideration of  the  notes,  as  well  as  the  ques- 
tion of  ownership,  presented  under  this  rec- 
ord simple  questions  of  fact  Henry  v.  Phil- 
lips, 105  Tex.  459,  151  S.  W.  533;  Towery 
v.  Henderson,  60  Tex.  295. 

The  receipt  given  by  Martin,  appellant's 
agmt,  stating  that  the  notes  for  $10,000  were 
received  in  full  payment  for  the  stock,  is  con- 
clusive and  is  alone  sufficient  to  support  the 
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court's  findings.  These  nncontroverted  facts 
are  wholly  inconsistent  with  appellant's  con- 
tentlcm  that  the  sale  was  never  completed, 
and  that  the  stock  was  never  Issued.  It  was 
shown  by  parol  that  after  the  certificate  of 
stock  was  written  up  early  in  1914,  It  was 
kept  with  the  notes,  and  that  no  manual  de- 
livery of  It  was  ever  made  to  Swearlngen. 

Swearlngen  testified: 

"The  agreement  between  Mr.  Martin  and  my- 
self wag  at  the  time  he  took  my  subscription 
for  the  stock,  that  it  was  to  be  issued  to  me, 
and  it  was  put  up  as  collateral  to  the  note,  and 
I  guess  I  would  get  the  stock  when  I  paid  the 
note.  Mr.  Martin  did  not  tell  me  at  the  time  I 
subscribed  for  the  stock  that  I  would  not  get 
it  until  I  paid  the  note  in  full.  He  told  me 
that  the  stock  would  be  issued,  but  it  had  to  be 

Eut  up  as  collateral  until  the  note  was  paid.  I 
ave  never  gotten  the  stock;  have  never  seen 
it  You  ask  me  if  I  ever  called  for  it  Well, 
I  could  not  call  for  it  until  I  paid  the  notes.  I 
supposed  that  the  Cattlemen's  Trust  Company 
womd  take  care  of  the  stock  since  they  had  no 
money.  The  reason  I  did  not  call  for  it  was 
because  I  was  not  to  get  the  stock  until  I  paid 
the  notes  off.  I  suppose  it  was  issued  to  me 
as  that  was  the  agreement.  I  have  never  seen 
the  stock,  and  have  never  had  it  in  my  posses- 
sion. I  suppose  the  Cattlemen's  Trust  Company 
has  bad  it  all  the  time  to  secure  my  note.  So 
far  as  I  know  nobody  else  has  ever  had  it  Tou 
ask  me  if  I  understood  at  the  time  I  made  the 
subscription  that  I  would  not  get  the  stock  de- 
livered to  me  untQ  I  got  the  notes.  I  hardly 
know  how  to  answer  that  question.  I  supposed 
the  stock  was  issued  or  I  could  borrow  any  mon- 
ey on  it,  but  my  notes  would  not  have  any  col- 
lateral until  the  stock  was  issued.  That's  the 
only  way  I  know  how  to  answer  the  question.  I 
knew  that  the  stock  would  not  be  issued  to  me 
unless  I  had  security  up  there  for  it.  Ko,  I 
was  not  borrowing  any  money  from  the  Cattle- 
men's Trust  Company.  I  did  later  on  borrow 
some,  and  I  put  up  additional  security  for  it 
The  understanding  I  had  with  Mr.  Martin 
when  I  gave  him  the  subscription  for  the  stock 
and  signed  the  contract  was  that  the  stock  was 
to  be  issued  and  held  as  collateral.  I  knew  that 
I  would  not  get  the  stock  until  I  paid  the  notes. 
I  thoroughly  understood  that;  understand  that 
I  have  never  asked  to  see  the  stock,  and  have 
never  demanded  that  it  be  delivered  to  me  be- 
cause I  owed  this  money,  and  I  could  not  ex- 
pect to  get  the  collateral  without  my  note  be- 
ing paid.  I  think  a  man  would  be  foolish  to  go 
to  a  bank  and  demand  his  security  without  pay- 
ing his  note.  *  *  *  As  to  the  ownership  of 
the  sto<^  and  who  it  was  to  bdong  to  I  under- 
stood that  this  certificate  would  not  be  placed 
in  my  hand  until  I  paid  up  the  note.  It  was 
to  be  held  as  collateral,  but  the  understanding 
between  us  at  the  time,  that  is  Martin  and  my- 
self, was  that  the  stock  was  to  be  mine  because 
he  said  that  I  would  participate  in  dividends, 
and  that  anybody  who  bought  during  May,  or 
before,  would  get  the  dividends.  The  company 
took  this  stock  and  attached  it  to  my  note  for 
$7,500.  Mr.  Martin  stated  to  me  that  I  would 
get  the  dividends  from  the  start,  and  he  told 
me  that  at  the  time  I  signed  the  notes  and  sub- 
scription contract  I  went  along  believing  that 
I  owed  the  note,  and  that  I  owned  the  stock, 
until  about  the  time  X  brought  this  suit" 

A.  H.  Klrby,  attorney  for  the  company, 
testified  in  part  as  follows: 

"I  desire  further  to  make  the  statement  that 
that  certificate  of  stock  in  question  has  never 
been  ont  of  the  possession  of  this  company  since 
it  was  written  up,  and  that  during  all  that  time 
it  has  been  in  the  actual  possession,  control,  and 
custody  of  the  Cattlffioen's  Trust  Company,  and 


is  yet  I  desire  to  say  further  tiiat  it  was 
written  up  as  a  matter  of  convenience  to  avoid 

keeping  books  with  the  different  stockers,  and 
it  was  kept  in  an  envelope  along  with  the  other 
papers  that  he  would  get  when  he  paid  for  his 
stock.  This  certificate  was  not  written  up  un- 
til some  time  in  1914." 

J.  B.  Martin,  the  agent  who  secured  the 
subscription,  testified  for  the  company.  That 
part  of  Us  testimony  bearing  upon  tlie  issue 
under  consideration  is  as  follows: 

"I  told  him  rSwearingen]  that  he  would  get 
his  stock  when  nis  note  was  paid ;  that  on  pay- 
ment of  the  note  the  stock  would  be  delivered 
to  him.  I  did  not  tell  Mr.  Swearingen  that  the 
stock  would  be  issued  to  him  at  once,  *  •  • 
and  as  far  as  I  know,  the  Cattlemen's  Trust 
Company  may  have  allowed  subscribers  to  stock 
in  the  company  dividends  from  the  time  they 
subscribed  tor  the  stock,  but  there  was  a  special 
agreement  in  Mr.  Swearingen's  case.  I  told 
Him  he  would  receive  dividends  from  the  date  of 
his  note,  and  he  objected  to  paying  interest  on 
this  note,  and  that  is  the  reason  I  took  his  other 
note  for  $2,100  (instead  of  for  $2,500).  I  paid 
the  interest  myself.  X  wanted  to  be  on  the  safe 
side,  and  I  took  his  note  in  that  way.  That 
$2,100  note  went  to  myself  and  the  organisation 
company.  I  told  him  he  would  get  dividends 
from  the  date  his  note  and  application  were  ac- 
cepted, and  he  objected  to  paying  interest  on  the 
$"7,500  note,  and  I  cut  down  his  $2,500  note  to 
$2,100." 

G.  W.  Medley,  a  witness  ft>r  the  defendant, 
testified  with  reference  to  this  issue  as  fol- 
lows: 

'X  took  Mr.  Swearingen  in  thore  I^Welty's  of- 
fice in  Clarendon]  and  introduced  hun  to  Mar- 
tin. I  would  not  be  able  to  begin  at  that  point 
and  tell  all  I  heard  that  passed  between  them. 
I  heard  them  talking  it  over  very  carefully,  and 
Martin  explained  that  he  was  selling  this  Cat- 
tlemen's l^ust  Company  stock,  and  ne  explain- 
ed the  way  in  which  he  was  selling  it  He  said 
he  was  selling  this  Cattlemm's  Trust  Company 
stock  at  $20.  per  share,  $10  for  capital  stocky 
$5  for  surplus,  and  f5  for  organization  expenses^ 
and  he  explained  how  he  would  sell  him  [Swear- 
ingen] the  stock.  That  he  would  sell  him  the 
stock  without —  Swearingen  said  he  did  not  have 
the  cash  to  pay,  and  Martin  said.  'I  am  prepared 
to  take  your  note  for  the  stock,'  and  they  went 
on  with  the  general  details  of  the  proposition 
as  you  have  heard  detailed  here  before.  When 
Martin  detailed  the  proposition  as  I  have  stated, 
that  is,  $10  for  capital  stock,  $6  for  surplus,  and 
$6  for  organization  expenses,  he  said  he  would 
take  one  note  for  $7,500,  and  one  for  S2,500; 
that  the  stock  wonld  remain  up  as  collateral 
until  the  notes  were  paid ;  then  Swearingen  ac- 
cepted the  proposition.  I  could  not  tell  you 
the  words  he  used  in  accepting  it.  He  said,  'I 
haven't  got  the  money  to  buy  the  stock.'  He 
said  after  Martin's  explanation  that  he  would 
like  to  have  the  stoc^,  but  didnjt  have  the  mon- 
ey. Then  when  Martin  told  hun  he  conid  buy 
it  with  notes,  I  don't  know  just  what  he  said 
then.  At  any  rate,  be  signed  np  the  notes  and 
the  stock  subscription." 

The  statement  of  facts  shows  that  this 
witness  was  related  to  Martin  by  marriage, 
and  that  he  was  active  in  securing  the  sub- 
scription contract  from  Swearingen  and  sub- 
sequently was  a  soliciting  agent  for  the  com- 
pany. We  are  unable  to  see  anything  in 
this  oral  testimony  Inconsistent  with  the 
idea  that  the  sale  was  completed,  and  the 
title  to  the  stock  passed  to  Swearingen  when 
his  notes  were  accepted  by  the  company  in 
lieu  of  the  cash,  and  the  stock  cortiflcate 
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was  filled  oataad.attacbed  to  the  notes  as 
collateral  security.  The  fact  that  the  stock 
remained  In  the  possession  of  the  company 
and  no  manual  delirery  of  the  certificate  was 
ever  made  to  Swearlngen  Is,  In  onr  opinion, 
«f  no  force,  since  it  was  clearly  understood 
that  this  disposition  was  to  be  made  of  the 
stock.  Manual  deli-very  is  not  always  necessa- 
ry to  CMuplete  a  sale.  jBlmpklnsi,  Oont.  &  Sales 
<3d  Ed.)  869.  The  effect  of  the  evidence  la 
to  show  that  in  accordance  with  the  con- 
tract the  stock,  after  its  Issuance,  was  not 
to  be  actually  delivered  to  Swearingen,  but 
was  to  be  b^d  as  a  pledge;  that  It  should 
be  retained  by  the  company  as  collateral 
security.  It  would,  therefore,  have  be«i  a 
▼iolatiou  ol  fbeii  agreement  if  the  stock  had 
been  actually  delivered  to  Swearingen. 
Tliere  is  nothiag  inconsistent  with  Sweailn- 
gen's  absolute  ownership  in  this  part  of  the 
transaction.  When  the  witness  Klrby  says 
that  "the  certificate  has  at  all  times  been  in 
the  actual  possession,  control,  and  custody  of 
the  company,"  he  simply  asserts  that  the 
'ctNopany  has  ooiiq;>Iied  with  its  contract  with 
Swearlngm  to  ke^  it  as  collateral  security. 
That  portion  of  his  testimony  wherein  he 
says  that  it  was  written  up  as  a  matter  of 
convenience  to  avoid  keeping  books  wltiti 
tbe  different  stockholders  tends  to  contra- 
dict the  reasonable  inference  dedudble  from 
the  testimony  of  every  other  witness,  from 
the  documentary  evidence,  and  front  the 
physical  facts  that  such  act  was  an  Issuance 
of  the  stock  in  compliance  with  the  contract 
of  sale,  and  the  court  seems  to  have  consider- 
ed it  as  a  mere  conclusion  of  the  witness. 
The  court  seems  not  to  have  believed  the 
evidence  of  the  witness  Martin  when  he  de- 
nied telling  Swearingen  that  the  stock  would 
.be  Issued  to  him  at  once.  There  being  no  jury, 
tbe  court  was  the  judge  of  the  credibility 
of  the  witnesses,  and  since  nearly  all  of  the 
testimony  corroborates  Swearingen's  state- 
ment, we  do  not  feel  authorized  to  reverse 
the  Judgment  on  that  account.  Tbe  testi- 
mony of  Medley  is  strongly  corroborative 
of  Swearingen's  statement  that  he  paid  for 
the  stock  with  his  notes,  and  this,  when  con- 
sidered with  the  language  of  the  receipt 
given  for  the  notes,  and  the  practical  con- 
struction placed  upon  the  contract  by  the 
parties,  leaves  no  room  for  doubt  in  our 
minds  that  tbe  sale  was  one  In  violation  of 
article  12,  {  6,  of  the  Constitution  of  this 
state. 

The  fact  that  it  was  agreed  that  Swearin- 
gen was  not  to  have  the  manual  possession 
of  the  stock  until  he  paid  his  notes,  and  the 
farther  fact  that  the  stock  was  to  be  retain- 
ed as  collateral  security  for  the  notes,  are 
matters  which,  under  some  of  the  decisions, 
are  not  incMisistent  with  tbe  theory  advanc- 
ed by  either  side  of  the  case.  The  question 
of  ownership,  as  said  by  the  Supreme  Court 
Ut  the  United  States,  in  Hatch  v.  snuiUard 
OU  Oo^  100  D.   &  124,  S6  U  £d.  554.  "la 


rather  one  of  lotentlMi  than  of  strict  law; 
the  general  rule  being  that  tbe  agreement 
la  Just  what  tbe  parties  intended  to  make 
it."  The  cases  construing  article  12,  {  6,  of 
the  Constitution  of  this  state  may  be  divided 
into  thfee  general  classes:  One  is  where 
tbe  original  contract  is  valid,  but  has  be- 
come invalid  by  tbe  aubsequent  issue  of 
stoc&  in  consideration  for  notes  or  other 
property  not  designated  by  the  Constitution. 
Kanamsw  t.  Gabagan,  185  S.  W.  619,  is 
an  illustration  of  cases  of  this  class.  The 
second  class  comprises  cases  where  tbe  sale 
of  the  stock  is  made  on  credit,  with  tbe  un- 
derstanding that  the  stock  is  not  to  be  is- 
sued until  fully  paid  for.  In  San  Antonio 
Irrigation  Co.  v.  Deutschmann,  102  Tex.  201, 
105  S.  W.  486,  114  S.  W.  1174,  Judge  Brown 
deoHared  the  Constitution  did  not  inhibit 
sales  on  credit,  and  this  holding  has  been 
followed  by  a  number  of  cases,  among  which 
may  be  mentioned  Medlln  v.  Commonwealth 
Bonding  &  Casualty  Ins.  Co.,  180  S.  W.  899; 
Commonwealth  Bonding  ft  Casualty  Ins.  Co. 
V.  Hill,  184  S.  W.  247 ;  Horn  Bros.  v.  Baker, 
173  S.  W.  476;  Cop©  v.  Pltzer,  166  8.  W. 
447;  Farmers'  &  M.  Bank  v.  Falvey,  175 
«.  W.  833;  DavU  v.  Burns,  173  S.  W.  476; 
Cattlemen's  Trust  Company  v.  Turner,  182 
S.  W.  4d8;  Smoot  v.  Perkins,  196  S.  W.  988; 
Cattlemen's  Trust  Company  v.  Pruett,  184 
S.  W.  716.  Under  the  third  class  fall  all 
cases  where,  by  reason  of  the  fact  that  it 
is  contemplated  by  tbe  agreement  that  notes 
or  other  property  not  specified  in  the  Con- 
stitution shall  be  taken  in  payment  for  tbe 
stock,  tbe  contract  is  void  ab  initio.  In  this 
class  may  be  mentioned  Conunonwealtb 
Bonding  &  Casualty  Insuranoe  Co.  v.  Holli- 
fldd,  184  S.  W.  777;  Crawford  v.  Davis,  188 
S.  W.  436;  Prudential  Life  Insurance  Co.  v. 
Smyer,  183  S.  W.  825;  MitcSieU  v.  Porter, 
194  S.  W.  981;  Mason  v.  First  National 
Bank,  156  S.  W.  306 ;  Sturdevant  v.  Falvey, 
176  S.  W.  90S;  San  Antonio  Irrigation  Co. 
V.  Deutsdimann,  102  Tex.  201,  105  S.  W. 
486,  114  S.  W.  1174;  McCarthy  v.  Texas 
lioan  &  Guaranty  Co.,  142  S.  W.  96;  Re- 
public Trust  Co.  V.  Taylor,  184  S.  W.  772; 
O'Bear-Nester  Glass  Co.  v.  Antlexplo  Co., 
101  Tex.  431,  108  ».  W.  967,  109  S.  W.  931, 
16  U  R.  A.  (N.  S.)  620,  180  Am.  St.  Rep. 
865. 

[1, 2]  The  uncontradicted  evidence  in  this 
case  brings  It  fairly  within  tbe  last  class. 
Swearingen  testified  In  effect  that  even  be- 
fore the  subscription  contract  was  signed 
the  agreement  be  made  with  Martin  was 
that  tbe  notes  should  be  taken  in  lieu  of 
cash ;  that  the  certificate  of  stock  should  be 
Issued  at  once  and  held  by  tbe  company  as 
collateral  security  only.  Medleor  corrobo- 
rates Swearingen,  and  Martin's  receipt  con- 
cindes  the  matter.  Although  Martin  was 
introduced  as  a  witness  by  the  company,  he 
did  not  deny  these  facts.  An  illegal  contract 
having  been  proven  by  anooBtradlcted  evi- 
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dence,  we  mnst  presume  that  the  parties  act- 
ed thereafter  In  accordance  with  Its  terms. 
The  judgment  Is  sustained  by  the  evidence, 
and  is  affirmed. 

HUFF,  C.  J.  (dissenting.  I  am  unable  to 
concur  In  the  affirmance  of  this  cause,  and 
believe  It  not  Improper  to  express  as  briefly 
as  I  may  my  views.  The  C!onstltutlon  pro- 
hibits the  Issuance  of  stock  except  for  money 
paid  or  labor  done.  A  contract  to  purchase 
stock  to  be  paid  for  before  the  stock  is  is- 
sued is  not,  as  I  conceive  It,  illegal.  Neither 
do  I  think  it  to  be  unlawful  to  troat  one  as 
a  stockholder  who  has  not  paid  for  his  stock. 
To  constitute  one  as  a  stockholder  some  sort 
of  subscription  or  contract  is  required  where- 
by the  subscriber  obtains  the  right  upon  some 
condition  to  demand  and  exercise  the  right 
of  a  stockholder.  R.  C.  L.  vol.  7,  Corpora- 
tions, ii  182  to  212. 

I  believe  our  statute  recognizes  a  subscrib- 
er as  a  stockholder  who  has  a  contract  for 
stock.  By  the  statutes  a  corporation  may 
receive  a  charter  without  having  all  its  capi- 
tal stock  fully  paid.  Subscribers  to  capital 
stock  may  be  required  by  the  directors  to 
pay  their  respective  subscriptions  In  such 
manner  and  in  such  Installments  as  pay  be 
required  by  the  by-laws.  If  a  creditor  of  a 
corporation  cannot  make  his  execution  out 
of  property  belonging  to  the  corporation, 
then  execution  may  issue  against  "any  stock- 
holder to  an  extent  equal  to  the  amount  un- 
paid." If  the  corporation  Is  dissolved  a 
stockholder  is  liable  to  the  creditors  thereof 
to  the  amount  of  his  unpaid  stock.  If  a 
stockholder  shall  neglect  or  fall  to  pay  any 
Installment  as  required,  his  stock  may  be  de- 
clared forfeited  upon  statutory  notice  to  the 
stockholder. 

These  several  statutes  clearly  recognize  as 
stockholders  those  who  have  not  paid  for 
their  stock,  and  as  such  they  should  appear 
on  the  books  of  the  corporation  and  be  enti- 
tled to  vote,  receive  dividends,  and  are  enti- 
tled to  all  the  privileges  and  Immunities  as 
such,  as  well  as  for  its  liabilities.  It  does 
not  appear  to  have  t>een  the  purpose  of  the 
Constitution  or  the  laws  to  deprive  a  stock- 
bolder  of  the  right  to  a  voice  in  the  aifalrs 
of  the  corporation  because  he  has  not  paid 
his  subscription.  It  is  evident,  I  think,  from 
the  statutes,  that  a  subscriber  who  has  not 
paid  for  bis  stock  has  a  qualified  owner- 
ship in  the  stock.  I  therefore  conclude 
that  the  mere  fact  that  the  name  of  such 
stockholder  appears  upon  the  books  of  the 
corporation,  that  he  voted  his  stock,  or  gave 
a  proxy,  and  participated  In  the  affairs 
of  the  corporation,  received  dividends,  and 
was  communicated  with  as  a  stockholder, 
should  not  have  any  evidentiary  value  in 
establishing  that  stock  has  been  issued  to 
him,  or  that  there  was  a  contract  to  issue  to 
him  stock  which  had  not  been  paid  for  as 
required  by  law.    Our  Svpnme  Court  ^ecoi^ 


nized  as  stockholders  In  a  limited  sense  per- 
sons who  have  not  paid  for  their  stock. 
CKBear,  etc.,  v,  Antiexplo  Co.,  101  Tex.  431, 
108  S.  W.  967,  109  S.  W.  931,  16  L.  B.  A.  (N. 
S.)  620,  130  Am.  St.  Rep.  86S;  Mathls  v. 
Prldham,  1  Tex.  Civ.  App.  58,  20  S.  W.  1015. 
It  is  contended  in  this  case  by  appellees  that 
because  article  1168,  B.  C.  S.,  provides  that 
stock  shall  be  deemed  personal  estate,  and  Is 
transferable  only  on  the  books  of  the  corpo- 
ration, that  no  certificate  is  contemplated, 
and  hence  I  presume  It  is  contended  when  a 
stockholder  stands  on  the  books  as  a  stock- 
holder, there  has  been  an  issue  within  the 
meaning  of  the  Constitution. 

Our  Supreme  Court  has  determined  this 
question  adverse  to  ai^pellee's  contention. 
That  court  held  the  provision  for  the  record 
of  the  transfer  upon  the  books  was  intended 
for  the  benefit  of  the  corporation,  so  that  by 
ready  reference  it  could  determine  who  were 
the  legal  stockholders,  who  entitled  to  vote, 
receive  dividends,  etc.,  and  to  whom  It  could 
safely  issue  new  stock.  "Although  the  cer- 
tificate was  not  shares  of  stock  itself  It  was 
what  the  company  constituted  the  visible 
representation  of  it,  and  as  between  the 
shareholders  and  his  assignee  the  equitable,. 
If  not  the  legal,  title  to  the  stock  would  pass- 
by  a  transfer  of  the  certificate  and  this  with- 
out being  recorded  on  the  books  of  the  com- 
pany." The  transfer  of  the  certificate  Is 
prima  fade  evidence  of  the  right  of  the  hold- 
er. This  construction  of  the  legal  effect  of  a 
certificate  of  stock  Is  now  required  as  a  mat- 
ter of  necessity.  As  against  the  shareholder 
the  transferee  would,  whether  his  transfer 
be  recorded  on  the  books  or  not,  have  a  good 
title,  and  as  against  the  company  enable  him 
to  demand  that  he  be  recognized  as  a  share- 
holder.  Strange  v.  Railway  Co.,  53  Tex.  162 ; 
Baker  v.  Wasson,  53  Tex.  150;  Rio  Grande 
Cattle  Co.  r.  Burns,  82  Tex.  50,  IT  S.  W. 
1045(2).  A  certificate  of  stock  is  generally 
recognized  as  a  representation,  of  property 
and  as  occupying  much  the  same  status  as  a 
chose  of  action.  Thompson  on  Corpoirations, 
i  2348.  "The  Issue  of  stock  generally  means 
the  Issue  of  the  certificate.  In  most  of  the 
states  and  in  the  federal  courts,  trover  lies 
for  the  conversion  of  stock."  Cook  on  Cor- 
porations, {  12. 

It  seems  to  me  the  issue  of  this  "visible 
representation"  of  stock  is  the  thing  prohib- 
ited by  the  Constitution.  The  certificate 
represents  the  stock.  Its  issuance  carries  the 
title  to  the  thing  itself.  This  Issue  of  stock, 
without  money  paid,  is  void,  and  no  title  or 
interest  in  the  company's  capital  stock  passes 
thereby  under  the  laws  and  Constitution. 

As  I  understand  the  opinion  in  this  cose, 
because  the  receipt  provided  the  stock  should 
be  held  aa  collateral  to  the  note,  that  such 
would  establish  a  contract  to  "issue."  Such 
an  agreement  required  no  more  than  the- 
statute  Itself  provided.  The  statute  recog- 
nized that  the  corporation  holds  the  stocAc 
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subject  to  be -forfeited  for  aonpaymeat  of  tOk 
subscription.  Article  1170.  I  do  not  think 
the  remedy  by  the  statute  exclusive,  but  it  is 
merely  cumulatlva  R.  C.  Ii,  vol.  1,  Corpora- 
tions, {  230.  The  parties  could  therefore  law- 
fully agree  the  stock  should  secure  the  sub- 
scription, and  the  fact  that  the  company  so 
held  the  stock  did  not  render  the  contract  il- 
legal. In  the  c<Hi8tructlon  of  a  contract 
'Where  it  is  susceptible  vt  two  coDStructions, 
«ne  which  would  render  it  illegal  and  the  oth- 
er lawful,  that  construction  which  would  con- 
form It  to  law  must  be  adopted,  and  that  both 
parties  are  presumed  to  know  the  law  and 
Intended  to  obey  it  Foard  County  v.  Sandi- 
fer,  106  Tex.  420,  151  S.  W.  623. 

In  this  case  appellee  while  be  testifies  it  was 
agreed,  when  he  subscribed  that  the  stock 
should  be  "issued"  to  him,  he  yet  repeated- 
ly stated  and  admitted  that  the  stock  was  not 
to  be  delivered  to  him  until  he  paid  for  it, 
that  be  never  saw  the  certificate,  never  had 
possession  of  it,  and  did  not  at  any  time  de- 
mand it,  because  he  had  not.  paid  for  it,  and 
imderstood  he  was  not  entitled  to  it  until  he 
paid  for  It  It  was  at  all  times  in  the  posses- 
sion and  under  the  control  of  the  company. 
In  order  to  be  issued  in  the  sense  of  being 
sent  forth  there  must  have  been  a  delivery. 
This  is  universally  the  rule  as  to  notes,  bonds, 
and  the  like.  No  liability  was  created  until 
Its  delivery.  The  statement  of  Swearingien 
tliat  there  was  to  be  no  delivery,  ccatradlcts 
his  conclusion  that  it  was  to  be  Issued  to  him. 

The  collateral  contract  attached  to  the  re- 
newal notes  is  much  the  same  as  that  in  the 
«ase  of  Farmers'  &  Merchants'  State  Bank  t. 
Falvey,  175  S.  W.  833,  and  the  testimony  on 
delivery  also  lias  common  features  with  this 
case.  See,  also,  Cope  v.  Fltzer,  166  S.  W. 
447,  and  many  other  cases  on  the  question  of 
issue.  There  could  have  been,  in  my  Judg- 
ment, no  constructive^  delivery  when  it  was 
expressly  agreed  and  understood  there  should 
be  none  until  paid  for,  and  when  in  accord- 
ance with  that  agreement  it  was  never  de- 
livered. 

There  was  no  merger  as  the  trial  court 
beld.  The  surrender  of  the  old  note  does  not 
show  the  debt  was  paid  when  evidenced  by  a 
renewaL  The  intention  of  the  parties  to  dis- 
charge the  debt  must  be  shown  on  an  express 
agreement  of  the  parties  to  have  the  effect  of 
-extinguishment  A  delivery  or  surrender  of 
the  old  note  upon  its  being  renewed  does  not 
in  itself  raise  a  presumption  of  the  extin- 
guishment by  the  new.  The  creditor  may 
elect  to  sue  upon  the  original  indebtedness  or 
upon  the  new  note.  The  right  of  action  is 
-only  snt!pended  upon  the  original  considera- 
tion until  the  new  note  becomes  due.  Otto  v. 
Halff,  89  Tex.  384,  34  S.  W.  910,  59  Am.  St 
Rep.  66. 

There  was  no  extinguishment  of  the  debt  by 
accepting  as  collateral  security  or  a  contract 
-evidencing    collateral    security.     Graves    v. 


Alien,  66  Tex.  689,  2  S.  W.  192.  If  tbe  origi- 
nal debt  was  valid,  the  subsequent  issuance 
of  stock  would  not  defeat  that  debt 

For  the  reasons  above  given,  with  others, 
I  respectfully  dissent 


DAWSON  &  TOTJNG  v.  NUNN  A  lATHAM. 

(No.  793.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Jan.  24,  1918.    Rehearing  Denied 

Feb.  14,  1918.) 

1.  PUMCIPAL  AND  AOKNT  «S»149(3)  —  UNAU- 

XHOBizBO  Acts — ^Dtjtt  of  Thud  Pkbson  to 

AscEBTAiN  AuTHoamr. 
Those  -who  andertake  to  deal  with  one  as- 
suming to  be  an  agent  are  bound  at  their  peril 
to  ascertain   both  the  fact  of  agency   and  its 
nature  and  scope: 

2.  Principal  and  Agent  «s»122(l)  —  Evi- 
dence—Scope or  AUTHOKITT. 

The  declarations  of  the  agent  a^e  not  admis- 
sible against  his  principal  for  the  purpose  of  es- 
tablishing or  oilarging  his  authority. 

3.  Evidence  «ls>121(2)— Res  Oest.*— Admis- 
siBiLiTT— Authority  to  Make  Statements. 

It  is  the  authority  of  the  agent  to  make  a 
statement  that  renders  it  admissible  against 
the  principal's  interests,  and  to  receive  such  a 
statement  as  evidence  of  that  authority  as  res 
gesta  would  be  to  proceed  in  a  circle. 

4.  Pbinoipai.  and  Aoent  «=>102(1)  —  Tbibd 
Pkbbons — Appabent  Authobitt. 

It  is  not  within  the  scope  of  apparent  au- 
thority of  an  agent  employ^  to  buy  cattle  on 
commission  to  contract  for  his  principal  with 
others  to  assist  him  in  buying,  and  to  bind  hit 
principal  for  additional  commission  for  such 
purchase.  -  . 

Appeal  from  District  Cooirt,  Bl  Paso  Coun- 
ty; P.  R.  Price,  Judg& 

Suit  by  Dawson  &  Tonng  against  Nunn  & 
Latham.  Judgment  tor  defendants,  and 
plaintiils  appeal.    Affirmed. 

O.  L.  Bowen,  of  Bl  Paso,  for  appellants. 
Lea,  UcGrady  &  Tbomason,  of  EU  Paso,  and 
E.  P.  Phelps,  of  Houston,  for  appellees. 

HIGOINS,  J.  Dawson  &  Toung,  plaintiffs, 
are  partners  engaged  In  buying  and  selling 
cattle  upon  commission.  Nunn  &  Latham, 
defMidants,  are  partners  in  the  cattle  busi- 
ness. Defendants  engaged  A.  J,  Davis  as 
their  agent  to  go  into  Mexico  and  buy  cattle 
for  them.  Davis  went  to  Chihuahua,  Mex., 
and  got  into  communication  with  plaintiffs. 
He  stated  to  them  that  he  was  defendants' 
agent  and  came  to  Mexico  to  buy  cattle  for 
them;  that  he  was  authotjzed  by  his  prin- 
cipals to  agree  to  pay  a  commission  for  the 
purchase  of  cattle  and  to  act  for  them  in  all 
respects  regarding  the  purchase  thereof.  In 
the  name  of  his  principals  he  agreed  to  pay 
plaintiffs  a  commission  of  $1  per  head  for  all 
cattle  which  he  might  buy  for  them  through 
plaintiffs.  Thereafter  he  purchased  for  his 
principals  IfiOO  head  from  Juan  Corrlllo. 
Plaintiffs  put  Davis  in  communication  with 
Corrlllo,  and  it  was  through  them  that  he 
purchased  the  cattle.    Defendants  paid  the 
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purchase  price  of  the  cattle  to  Corrillo,  and 
after  their  purchase  Davis,  aided  by  plain- 
tiffs, brought  the  cattle  to  the  United  States 
where  Davis  delivered  same  to  defendants. 
Defendants  admitted  that  they  had  employed 
Davis  to  buy  cattle  for  them  in  Mexico  and 
that  they  agreed  to  pay  him  a  commission  of 
50  cents  per  head  and  his  expenses  of  mak- 
ing the  trip ;  that  on  two  or  three  occasions 
prior  to  this  he  had  bought  cattle  for  them 
on  commission  In  Mexico;  that  prior  to  the 
purchase  of  the  Corrillo  cattle  Davis  had 
told  them  that  he  could  buy  same  for  $15  per 
head,  and  they  had  authorized  him  to  buy 
same  at  that  price,  and  to  compensate  him 
for  his  services  agreed  to  pay  him  a  commis- 
sion of  60  cents  per  bead  and  expenses  of 
trip;  that  they  would  not  have  bought  the 
cattle  at  the  price  named  it  they  had  had  to 
pay  the  extra  $1  per  head  to  plaintiffs ;  that 
they  paid  to  Davis  bis  commlssi<Hi  of  50 
cents  per  head  and  expenses^  without  notice 
of  any  claim  by  plaintiffs. 

From  the  statement  made,  it  will  be  noted 
that  the  fact  of  Davis'  agency  is  admitted, 
but  defendants'  evidence  establishes  that  he 
was  without  authority  to  agree  in  their  be- 
half to  pay  plaintiffs  a  commission  of  $1  per 
head.  The  only  evidence  offered  by  plain- 
tiffs to  show  such  authority  is  their  own  tes- 
timony that  Davis  in  his  negotiations  with 
them  stated  that  he  was  authorized  in  de- 
fendants' behalf  to  agree  to  pay  plaintiffs  a 
commission  of  $1  per  head  and  had  authority 
to  act  for  them  In  all  respects  regarding  the 
purchase. 

At  the  conclusion  of  the  evidence  the 
court,  upon  motion  of  defendants,  struck  out 
the  plaintiffs'  evidence  as  to  statements  made 
to  them  by  Davis  tending  to  show  his  au- 
thority to  agree  to  pay  them  a  commission, 
and  gave  a  peremptory  instruction  in  de- 
fendants' favor.  In  accordance  with  such  In- 
struction verdict  was  returned  and  Judgment 
rendered  for  defendants. 

Opinion. 

[1]  It  is  a  well-settled  nde  that  those  who 
undertake  to  deal  with  one  assuming  to  be 
an  agent  are  bound  at  their  iieril  to  ascer- 
tain not  only  the  fact  of  agency  but  the  na- 
ture and  extent  of  his  authority.  1  Mecbem 
on  Agency  (2d  E3d.)  |  773. 

[2]  Another  well-settled  rule  of  the  law  of 
agency  is  that  the  declarations  of  the  agent 
are  not  admissible  against  his  principal  for 
the  purpose  of  establishing  or  enlarging  his 
authority. 

[3]  Appellants  insist  that  the  declarations 
of  Davis  as  to  the  extent  of  his  authority 
were  a  part  of  the  res  gestte,  and,  as  such, 
admissible  and  competent  to  prove  the  same. 
It  is  the  authority  to  make  a  statement  that 
renders  It  admissible  against  the  principal, 
and  to  receive  such  a  statement  as  an  evi- 


dence of  that  authority  wovM  be  to  proceed 
In  a  circle.  Tiffany  on  Agency,  256;  -  1 
Mechem  on  Agency  (2d  Ed.)  |  285 ;  Buzzard  v. 
Jolly  (Sup.)  6  S.  W.  422.  As  to  the  rule  ad- 
mitting as  a  part  of  the  res  gestee  statements 
and  admissions  of  the  agent  binding  upon  the 
principal,  see  generally  2  Mechem,  f{  1781- 
1784,  and  1792  et  seq.  It  has  no  application 
here. 

[4j|  There  Is  no  evidence  of  ratification, 
and  it  is  certainly  not  within  the  scope  of 
the  aiH>arent  authority  of  an  agent  employed 
upon  a  commission  to  buy  cattle  to  make  a 
contract  cm  behalf  of  his  principal  with  otti> 
er  persons  to  assist  him  in  buying  cattle,  and 
to  bind  his  principal  to  pay  them  additional 
commissions  as  compensation  for  their  serv- 
ices. There  is  therefore  no  question  of  es- 
toppel involved. 

There  being  no  competent  evidence  to  show 
that  Davis  was  authorized  to  agree  In  behalf 
of  his  principals  to  pay  a  commission  to 
plaintiffs,  the  peremptory  Instruction  In  de- 
fendants' favor  was  properly  given. 

Affirmed. 

WALTHALL^  3.,  did  not  sit,  being  absent 
on  committee  of  Judges  assisting  the  Sa- 
preme  Court 


EMERvSON-BRANTINGHAM    IMPLEMENT 

CO.  v.  GARTIN  et  aL    (No.  7887.) 
(Court  of  Civil  Appeals  of  Texas.    Dallas.    Jan. 

19,  1918.    Rehearing  Denied  Feb.  9,  191&) 
Tbiai,  #3»251(7)— QcESTioirs  iros  Jubt— Coir- 

FORMITT  TO  ISSUES. 

In  suit  on  note,  where  defendant  pleaded 
that  plaintiff  had  bought  realty  from  him,  giv- 
ing credit  on  the  indebtedness,  but  that  he  was 
entitled  to  additional  credit,  and  asked  that 
the  note  be  canceled,  and  plaintia  alleged  that 
the  deed  was  a  mortgage,  and  it  was  shown  that 
plaintiff  had  reconveyed  to  defendant,  who  had 
recorded  the  deed,  the  issue  whether  the  deed 
was  absidute  or  a  mortgage  wa«  not  in  the  caae, 
and  it  was  error  to  submit  it  to  the  jury. 

Appeal  tr<aa  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  the  Emerson-Brantlngban)  Im- 
plement Company  against  J.  .B.  OartiLn  and 
others,  wherein  defendant  filed  a  cross-bill. 
Judgment  for  defendant,  and  plaintiff  ap> 
peals.    Reversed  and  remanded. 

Spence  ft  Haven  and  W.  J.  Rntledge,  Jr., 
all  of  Dallas,  for  appellant.  Mays  ft  Mays,  of 
Ft.  Worth,  for  appellee. 

RAINEY,  C.  J.  Appellant  sued  the  appel- 
lees on  a  note  for  $4^.88,  with  10  per  cent, 
interest  and  10  per  coit.  attorney's  fees,  ex- 
ecuted by  J.  B.  Gartln  and  to  subject  a  cer- 
tain stock  of  merchandise  sold  by  said  Gartln 
to  appellees  Willis  and  one  Rutledge  under 
the  Bulk  Sales  Law  to  the  payment  thereof. 
Willis  failed  to  answer,  and  Rutledge  dts- 
dalmed  any  interest  In  the  stock  of  mer- 
chandise, but  was  merely  an  employ^  of  Wil- 
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U&  Oartin  answered  by  general  denial  and 
plea  of  paj^neat,  and  that  he  had  deliver- 
ed to  plaintiff  collateral  notes  In  an  amonnt 
more  tban  sufllclent  to  aatisfy  all  of  hia  In- 
debtedness to  i)l8lnUff,  and  that  thereby  said 
indebtedness  had  Itieen  paid,  and  that  he  was 
entitled  to  credit  of  $660  on  said  Indebted- 
ness by  reasoa  of  the  fact  that  jilaintlfl  had 
bought  a  bouse  and  lot  from  defendant  for 
$1,250,  and  be«i  given  credit  therefor  on  his 
Indebtedness,  but  had  in  fact  only  been  given 
credit  for  9650,  and  he  was  entitled  to  an  ad- 
ditional credit,  for  which  he  a^ed  that  said 
note  be  canceled  and  for  Judgment.  Plaintiff, 
by  supplemental  petition,  denied  said  cross- 
bill, but  claimed  said  house  and  lot  were  tak- 
en as  a  mortgage,  reciting  a  consideration  of 
$1,250,  but  that  no  consideration  was  paid, 
and  that  plaintiff  would  reconvey  said  house 
and  lot  upon  Gartln,  paying  plaintiff  $600 
cash.  Upon  trial  verdict  by  Jury  was  for  de- 
fendant for  $201,  and  the  court  rendered 
Judgment  accordingly,  and  plaintiff  appeals. 
Appellant's  first  assignment  of  error  is: 
"The  court  erred  in  submitting  to  the  Jury  for 
its  determination  any  question  as  to  whether  or 
not  the  instrument  executed  by  J.  B.  Oartin  to 
Emerson-Brantingham  Implement  Company  was 
intended  by  the  parties  as  a  bona  fide  sale  or 
as  a  mortgage,  for  the  reason  that  the  over- 
whelming weight  of  the  testimony  is  to  the  ef- 
fect that  both  parties  regarded  said  instrument 
to  be  a  conveyance  of  said  property  for  the  pur- 
pose of  securing  Emerson-Brantingham  Imple- 
ment Company  in  the  payment  of  its  debt 
The  evidence  further  showed  that  the  parties 
had  an  agreement  collateral  with  the  execution 
of  the  conveyance  from  Oartin  to  plaintiff, 
which  agreement  was  to  have  the  efKct  that 
plaintiff  was  to  release  or  reconvey  the  store- 
house of  Oartin  to  him  ai;d  grant  him  an  ex- 
tension of  time  upon  the  balance  of  his  indebt- 
edness when  Oartin  made  a  payment  of  $600 
in  cash  to  plaintiff,  and  the  evidence  farther 
showed  that  this  collateral  agreement  was  car- 
ried out  between  the  parties,  and  therefore  the 
complete  transaction  constituted  in  law  a  mort- 
gage, and  not  a  bona  fide  sale  of  the  storehouse 
of  Oartin,  and  the  court  erred  in  submittiag 
such  an  issue  to  the  Jury  for  its  determination, 
and  in  rendering  judgment  in  favor  of  the  de- 
fendant Oartin  for  any  sum  upon  the  jury's  an- 
swer to  said  question." 

The  proposition  submitted  Is: 

"It  is  fundamental  error  for  the  court  to  sub- 
mit an  issue  to  the  jury  for  its  determination, 
where  under  all  of  the  testimonor  no  issue  of  fact 
is  raised.  'It  is  the  duty  of  the  court  to  in- 
struct a  verdict,  though  there  be  slight  testi- 
mony, if  its  probative  force  be  so  weak  that 
it  only  raises  a  mere  surmise  or  suspicion  of 
the  existence  of  the  fact  sought  to  be  establish- 
ed, such  testimony  in  legal  contemplation  fall- 
ing short  of  being  any  evidence,  and  it  is  the 
duty  of  the  court  to  determine  whether  the  testi- 
mony has  more  than  that  degree  of  probative 
force.' " 

The  ctnirt  in  his  charge  submitted  to  the 
Jury  the  issue  whether  or  not  the  deed  made 
by  appellee  Gartin  to  appellant  to  the  house 
and  lot  was  a  conveyance  of  tiie  lanc^  or 
only  intended  as  a  mortgage  to  secure  Oar- 
tin's  indebtedness.  The  r«cord  is  mostly  on 
tbe  issue  of  whether  or  not  said  conveiyance 


was  a  deed  or  mortgage,  but  It  oooctusiveiy 
shows  that  plaintiff  agreed  to  convey  it  bac^ 
to  Oartin  upon  Oartin  paying  $600  to  plain- 
tiff. Oartin  did  make  a  payment  of  $600  to 
plaintiff,  and  said  house  and  lot  were  recon- 
veyed  to  Oartin,  which  conveyance  was  re- 
corded, and  he  took  possessioQ  of  the  property. 
Hence  said  issue  was  eliminated  from  the 
case,  and  the  charge  was  calculated  to  mis- 
lead tbe  jury,  and  it  was  error.  The  only 
issue  for  determination  was.  What  amount. 
If  any,  was  due  appellant  on  tbe  note  sued 
on?  Tbe  Jury  found  that  tbe  deed  was  in- 
tended as  a  conveyance  and  not  a  mortgage, 
and  they  evidently  believed  from  the  charge 
that  Gartin  was  entitled  to  a  credit  of  $650 
as  a  balance  on  the  settlement.  The  appel- 
lant asks  that  Judgment  be  reversed  and  here 
rendered  in  its  favor. 

As  the  case  appears  from  the  record,  we  do 
not  think  the  case  was  fairly,  tried  from  the 
verdict  rendered,  and  the  Judgment  will  be 
reversed,  and  cause  remanded. 

Betversed  and  remanded. 


CLARK  V.  TULLET  et  ux.    (No.  6980.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  16,  1918.     Rehearing  Denied 

Feb.  13,  1918.) 

1.  VENnOS  AITD  PtIBCHASEB  €P»170— RiOHT  TO 

Pay  Pubchask-Mqnst  Note. 
At  the  time  of  trial  of  their  suit  to  recover 
possession  of  their  homestead,  and  to  cancel  a 
quitclaim  deed  executed  by  the  husband  alone 
and  delivered  to  defendant,  husband  and  wife 
bad  the  right  to  pay  defendant  the  amount  of 
the  husband's  outstanding  note  for  a  portion  of 
the  purchase  money  given  to  the  husband's  ven- 
dor, the  husband  never  having  made  default  in 
the  payment  of  the  note,  and  defendant,  after 
receiving  Us  quitclaim  deed,  and  as  part  con- 
sideration, having  paid  to  the  husband^s  vendor 
the  amount  of  the  note,  which  was  canceled. 

2.  HOWCSTKAD    «=S.118(6)    —    CONVBTANCE    BY 

Hu8BAin>  Axoinc — Statdtks  ahd  Constitu- 
tion. 
No  title  to  the  homestead  of  husband  and 
wife  nassed  by  quitclaim  deed  executed  by  the 
husband  alone,  in  violation  of  Vernon's  Sayles' 
Ann.  Civ  St  1914,  arts.  1U5,  4621,  6802,  6803, 
and  Const  art  16,  §  50. 

Appeal  from  District  Ourt,  Nueces  Coun- 
ty ;  W.  B.  Hopkins,  Judge. 

Suit  by  William  M.  Tulley  and  wife 
against  W.  J.  CUark.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Judgment  -at- 
firmed. 

T.  O.  Woldert,  of  Corpus  Christi,  for  ap- 
pellant. E.  B.  Ward,  of  Corpus  Chrlstl,  for 
appellees. 

SWEARINGBN,  J.  Wm.  IL  TuUey  and 
his  wife,  Rosa  TuUey,  brought  this  suit 
against  W.  J.  Clark,  appellant,  to  recover  pos- 
sesaiMi  of  their  homestead  and  to  cancel  a 
quitclaim  deed  executed  by  the  husband 
alone  and  delivered  to  appellant  The  court 
in  a  general  charge  submitted  to  the  Jury  the 
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issue  of  the  value  of  the  use  of  the  property, 
and  instructed  a  verdict  upon  the  other  ma- 
terial Issues  In  favor  of  appellees. 

It  appears  from  the  pleadings  and  undis- 
puted evidence  that  appellees  were  husband 
and  wife  and  owned,  by  virtue  of  an  execu- 
tory contract  of  sale,  the  equitable  title  to  a 
lot  in  the  city  of  Ck>rpa8  Christl,  Tex.,  upon 
which  they  had  built  a  house,  which  was 
dedicated  and  then  occupied  by  them  as  their 
homestead.  The  husband,  Wm.  M.  Tulley, 
alone  executed  and  delivered  to  appellant  a 
quitclaim  deed  to  this  homestead.  The  wife 
did  not  sign  or  join  in  the  quitclaim  deed. 
Possession  of  the  homestead  was  given  to  ap- 
pellant shwtly  after  the  quitclaim  deed  was 
executed  by  the  husband.  There  was  an 
outstanding  note  given  for  a  portion  of  the 
purchase  money,  which  was  made  by  Wm.  M. 
Tulley,  and  by  reason  of  which  the  superior 
title  remained  in  TuUey's  vendor,  Sidney  Al- 
len. Tulley  had  never  made  default  in  the 
payment  of  this  note  for  the  balance  of  the 
purchase  price.  Appellant,  after  receiving 
the  quitclaim  deed  from  Tulley  and  as  part 
consideration  therefor,  paid  to  AU«i  the 
amount  of  the  purchase-money  note,  which 
was  canceled  by  the  payee. 

[1]  At  the  time  of  the  trial  of  this  suit  ap- 
pellees had  the  right  to  pay  the  amount  of 
this  note  and  thereby  acquire  the  superior  le- 
gal title  as  well  as  superior  equitable  title. 
This  amount  was  tendered  ifi  open  court  by 
appellees.  Lanier  t.  Foust  &  Douglas,  81 
Tex.  186,  16  8.  W.  094 ;  Browning  v.  Estes,  3 
Tex.  462,  40  Am.  Dec.  760;  Estes  v.  Brown- 
ing, 11  Tex.  237,  60  Am.  Dec  238;  Atteberry 
v.  Burnett,  102  Tex.  118,  113  S.  W.  526; 
Moore  v.  Giesecke,  76  Tex.  B43,  13  8.  W.  290 ; 
White  v.  Cole,  87  Tex.  500,  29  S.  W.  759; 
Thompson  v.  Robinson,  93  Tex.  J65,  54  8.  W. 
243,  77  Am.  St  Rep.  843 ;  Walls  v.  Cruse,  185 
S.  W.  1033 ;  Key  v.  Jones,  191  S.  W.  736. 

The  reasonable  value  of  the  use  of  the  prop- 
erty was  testified  to  by  appellee. 

Appellant  alleged  and  proved  that  he  spent 
some  money  on  certain  repairs  and  additions, 
the  amount  of  which  be  asked  to  recover. 
Under  the  pleadings  and  uncontradicted  evi- 
dence appellees  were  entitled  to  an  instruc- 
tion to  the  Jury  requiring  a  verdict  in  their 
fftvor  for  the  land  and  for  rents  subject  to 
th^  payment  of  the  balance  of  the  purchase- 
money  note. 

[2]  No  title  to  the  homestead  of  appellees 
passed  by  the  quitclaim  deed  because  it  was 
not  executed  by  the  wife  in  accordance  with 
the  statutes.  Vernon's  Sayles'  Rev.  Civ.  St. 
arts.  Ills,  4621,  6802,  and  6803;  Const. 
Tex.  art  16,  |  50;  WheaOey  v.  Griffin,  60 
Tex.  209;  PhUlips  v.  Warner,  16  S.  W.  423; 
Swearlngen  v.  Bassett,  66  Tex.  273 ;  Allen  t. 
Ashburn,  27  Tex.  Civ.  App.  239,  65  S.  W.  46; 
Powell  V.  Ott,  146  S.  W.  1019;  Coker  v.  Rob- 
erts, 71  Tex.  667,  9  S.  W.  666 ;  Ward  v.  Walk- 


er, 169  S.  W.  820;  Oidlers  ▼.  James,  66  Tex. 
494, 1  6.  W.  314 ;  FrankUn  v.  Coffee,  18  Tex. 
413,  70  Am.  Dec.  292. 

Wm.  M.  Tulley  was  a  qualified  witness  ac- 
cording to  the  uncontradicted  evidence,  and 
competent  to  testify  as  to  tfie  reasonable  ren- 
tal value  of  the  property. 

No  equities  were  pleaded  or  proven  that 
would  authorize  a  judgment  In  favor  of  ap- 
pellant for  the  money  paid  by  him  for  the 
alleged  repairs. 

From  what  has  been  found  above,  it  fol- 
lows that  none  of  the  nine  assignments  pre- 
sent reversible  error,  and  all  are  ov»ruled. 

The  judgment  is  affirmed. 


Gm;F,  C.  &  S.  F.  BY.  CO.  V.  PERSKT. 

(No.  5826.) 

(Court  of  CSvil  Appeals  of  Texas.     Austin. 

Jan.  16,  1918.) 

1.  C^jtBiERS  iS=s>120,  121— Goods— LiABiuTT. 

A  common'carrier  of  goods  is  not  an  insurer 
against  deterioration  by  reason  of  the  inherent 
quality  of  the  goods  in  consequence  of  the  laws 
of  nature,  or  for  injury  occanoned  by  ^e  fault 
of  the  complaining  party. 

2.  Cabbixbs  is=»133  — Goods  — Ikjttbt  — Ev- 
idence—ADiJissiBrL  ITT. 

Since  when  a  shipment  is  in  charge  of  the 
owner's  representative,  and  the  carrier  ot>eys 
his  instructions,  it  is  not  liable  for  resultant 
damage,  it  is  error  to  exclude  evidence  that  the 
conductor  obeyed  the  instructions  of  a  messenger 
who  accompanied  the  goods,  although  there  was 
no  direct  evidence  that  the  messenger  was  liired 
by  plaintiff. 

3.  Cabbisrs  *=>133  —  Goons  —  Injubt  —  Evi- 
dence—Admissibility. 

In  consignee's  action  for  damage  to  bananas 
in  transit,  it  was  error  to  exclude  the  contract 
between  the  consignor  and  the  consignee  au- 
thorizing employment  of  a  messenger  to  care  for 
the  fruit,  where  the  carrier  defended  on  the 
ground  that  its  conductor  obeyed  the  instruc- 
tions of  the  messenger. 

4.  Tbial  «=>251(3)— Insibuctions— Gomfobu- 
ITT  wrrH  Issues. 

In  consignee's  action  for  damage  to  liananas 
in  transit,  defended  on  the  ground  that  the  con- 
ductor obeyed  the  instructions  of  a  messenger 
accompanymg  the  shipment,  it  was  error  to  uil 
to  submit  the  issue  raised  by  such  defense. 

Appeal  from  Bell  CJounty  Court;  W,  S. 
Stiipp,  Judge. 

Action  by  iS.  Persky  against  the  Gulf,  Col- 
orado &  Santa  Fe  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Terry,  Cavin  &  Mills,  of  Galveston,  and 
F.  J.  Wren,  of  Ft  Worth,  for  appellant  W. 
K.  Saunders,  of  Belton,  for  appellee. 

JENKINS,  J.  Appellee  brought  suit  to  re- 
cover damages  of  appellant  on  account  of 
injury  to  two  carloads  of  bananas  bougltt 
from  the  Fruit  Dispatch  Company,  and  ship- 
ped .  from  New  Orleans  to  Belton  and  to 
lAmpasas.  Appellee  alleged  that  by  reason 
of  the  negligence  of  appellant  one  car  of  said 
bananas  was  totally  destroyed  by  being  froa- 
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en,  and  the  other  was  damaged  by  Oie  ba- 
nanas becoming  orerrlpe.  Die  bananas  were 
In  good  condition  when  shipped,  and  there 
was  no  delay  In  their  shipment.  The  evi- 
dence was  contradictory  as  to  whether  the 
bananas  were  frozen,  and,  if  so,  whether  they 
were  frozen  when  they  arrived,  or  were  froz- 
en after  they  were  received  by  appellee^ 

The  pleadings  and  the  evidence  also  raised 
the  Issue  as  to  whether  the  bananas  In  both 
cars  were  Injured,  If  at  all,  by  reason  of  the 
conduct  of  a  messenger  In  charge  of  such 
shipments.  Sudi  being  the  state  of  the  tes- 
timony, the  court  did  not  err  In  refusing  to 
give  the  peremptory  instruction  requested  by 
appellant  The  case  was  submitted  to  the 
jury  upon  a  general  charge ;  they  returned  a 
verdict  in  favor  of  appellee,  and  Judgment 
was  entered  accordingly. 

The  appellant  excepted  to  the  diarge  of 
the  court,  pointing  out  spedflcally  Its  pbjec- 
tions  thereto,  in,  among  other  things,  that 
the  fruit  was  of  a  perishable  nature,  and  de- 
teriorated by  reason  of  its  Inherent  tendency 
to  decay.  The  court  charged  that  a  common 
carrier  is  an  Insurer  of  goods  received  by  it 
for  shipment,  except  when  the  damage  occurs 
by  the  act  of  God,  or  of  a  public  enemy. 

[1]  There  are  two  other  exceptions  to  lia- 
bility of  a  common  carrier  for  damage  to 
goods  shipped  when  the  issue  of  delay  Is 
not  Involved,  viz.  where  the  deterioration 
is  by  reason  of  the  Inherent  quality  of  the 
goods  l;i  consequence  of  the  laws  of  nature, 
or  where  the  Injury  Is  occasioned  by  the  fault 
of  the  party  complaining.  Chevallier  v.  Stra- 
ham,  2  Tex.  123,  47  Am.  Dec.  630;  Albright 
v.  Penn,  14  Tex.  297;  Railway  Co.  t.  Levi, 
76  Tfex.  337,  13  S.  W.  191,  8  L.  R.  A.  323,  18 
Am.  St.  Rep.  45;  Railway  Co.  t.  Roberts, 
85  S.  W.  479.  The  error  in  the  court's  diarge 
in  not  submitting  the  perishable  nature  of 
the  fruit  was  cured  by  special  charge  No.  8, 
given  at  the  request  of  appellant. 

IJ]  The  nncoDtroveried  testimony  was  that 
the  shipments  were  in  charge  of  a  messenger 
who  was  not  employed  by  any  of  the  carriers 
over  whose  lines  the  shipments  were  made. 
The  appellee  insists  that  there  was  no  evi- 
dence tiiat  a  messenger  was  in  charge  after 
the  shipments  arrived  at  Ft.  Worth,  at  which 
point  they  were  received  by  appellant,  until 
tbelr  arrival  at  Belton.  There  was  no  evi- 
dence to  the  contrary.  As  the  bananas  were 
in  good  condition  when  shipment  was  made, 
and  as  there  was  no  delay  In  the  shipment,  it 
is  made  to  conclusively  appear  that  If  one 
car  was  injured  by  cold.  It  was  In  conse- 
quence of  the  vents  being  left  open,  and  If 
the  other  car  was  injured  by  overheating.  It 
va»  in  consequence  of  the  vents  being  im- 
properly closed.  The  appellant  otTered  to 
prove^  but  was  not  permitted  to  do  so,  that 
its  omductor  obeyed  the  Instructions  of  the 
messenger,  and.  If  this  was  true,  it  was  Im- 
material whether  or  not  the  messenger  i>er- 


■onally  accompanied  the  shipment  from  Ft 
Worth  to  Belton;  and  the  refusal  of  the 
court  to  allow  this  evidence  constitutes  re- 
versible error. 

When  a  shipment  Is  in  diarge  of  some  one 
represo-ting  the  owner,  as  a  caretaker  or 
messenger,  and  the  carrier  obeys  his  instruc- 
tions, it  is  not  responsible  for  any  damage 
that  may  occur  by  reason  thereof.  Gillett  v. 
Railway  Co.,  68  S.  W.  61;  RaUway  Co.  v. 
Dorsey,  30  Tex.  Civ.  App.  377,  70  S.  W.  677 ; 
Railway  Co.  v.  Davis-Fowler  Co.,  133  S.  W. 
300. 

[3,4]  Appellee  Insists  that  the  evidence 
does  not  show  that  the  messenger  was  em- 
ployed by  him.  As  he  was  not  employed  by 
the  carriers,  the  conclusion  follows  that  he 
was  employed  either  by  appellee  or  by  the 
fruit  company.  If  by  the  fruit  company,  it 
was  material  to  show  that  it  was  authorized 
by  appellee  to  employ  such  messenger.  For 
the  purpose  of  showing  such  authority,  ap- 
pellant offered  in  evidence  the  following 
clause  In  the  contract  under  whldi  appellee 
purchased  the  bananas  In  question: 

"Unless  the  contrary  is  clearly  Bpecifled  in 
writing,  every  order  for  bananas  or  fruit  given 
to  the  Dispatch  Company  shall  be  nndergtood  to 
contain  the  request  that  a  messenger  be  furnish- 
ed to  accompany  the  bananas  or  fruit  purchased, 
for  the  benefit  of  the  purchaser.  The  Dispatch 
Company,  at  all  times,  shall  have  the  option 
of  approving  such  messenger  or  not.  Whenever 
a  messenger  shall  accompany  a  car  or  cars,  he 
will  be  instructed  to  look  after  the  interests  of 
the  purchasers,  and  accordingly  will  be  subject 
to  aU  the  instructions  of  the  purchaser  respect- 
ing their  bananas  or  fruit,  respectively.  In  ab- 
sence of  such  instructions,  the  messenger  will 
conform  to  the  general  rules  and  regulations  es- 
tablished by  the  Dispatch  Compai^,  and  to  such 
spedal  orders  as  the  Dispatch  Company  may 
give  on  behalf  of  the  purchaser  in  any  case." 

It  was  error  to  refuse  to  allow  this  con- 
tract to  be  given  in  evidence,  and  it  was 
error  for  the  court  to  refuse  to  submit  to  the 
Jury  Instructions  as  to  this  phase  of  the 
case. 

For  the  reasons  stated,  this  cause  is  revers- 
ed and  remanded  for  a  new  trial. 


WOMACK  ▼.  PHILMPS.     (No.  7855.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
Jan.  12,  1918.) 

JUBTICXS  or  THK  PEACE  ®=>129(1),  166(5)— Ap- 
PKAI.— EJFFECT  of  DlSJlISSAL. 

Dismissal  by  the  county  court  of  an  appeal 
from  a  judgment  of  a  justice  court  for  less  than 
$100,  on  the  ground  that  the  county  court  had 
no  jurisdiction  because  the  appeal  bond  bad  not 
been  approved  within  the  time  required,  was 
final  and  conclusive  and  revived  the  judgment 
of  the  justice  so  that  it  could  not  be  attacked 
in  suit  to  restrain  execution  thereon. 

Appeal  from  District  Court,  Freestone 
County;   A.  M.  Blackmon,  Judge. 

Proceedings  by  Joe  Phillips  against  Z.  T. 
Womack  and  another.    Judgment  for  plain- 
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tiff,  and  the  nnnamed  defendant   appeals. 
Reversed  and  rendered. 

W.  A.  Tarver,  of  Corsicana,  for  appellant. 

UAINET,  O.  J.  On  April  1,  1918,  G.  0. 
Holland  recovered  a  Judgment  In  the  Justice 
court,  precinct  No.  7  of  Freestone  county, 
Tex.,  against  Joe  Phillips  for  the  sum  of  $93,- 
90.  ■  Phillips  gave  notice  of  appeal,  and  on 
April  11,  1915,  presented  an  appeal  bond  to 
Z.  T.  Womack,  the  Justice  of  the  peace  of 
said  precinct,  in  said  case,  which  the  said 
Womack  refused  to  receive,  approve,  and  file, 
stating  that  be  did  not  attend  to  business 
on  Sunday,  but  did  thereafter,  after  the  ten 
days  had  expired,  mark  it  approved  and 
filed,  and  send  the  papers  up  to  the  county 
court  of  Freestone  county.  Afterwards,  the 
case  coming  on  for  bearing  in  the  county 
court  on  S^tember  27,  1915,  a  motion  to  dis- 
miss the  appeal  was  sustained,  and  the  court 
decreed  that: 

"The  same  is  returned  to  the  justice  court  of 
justice  precinct  No.  7,  Freestone  county,  Tex., 
to  carry  out  the  judgment  of  said  justice  court" 

An  appeal  was  then  taken  to  this  court, 
and  same  was  dismissed  for  want  of  Juris- 
diction ;  the  amount  involved  being  less  than 
$100. 

In  May,  1917,  Joe  Phillips  instituted  these 
proceedings  to  restrain  Z.  T.  Womack,  afore- 
said justice  of  the  peace,  after  making  G. 
C.  Holland  a  party  defendant,  from  issuing 
an  execution  and  enforcing  said  Judgment. 
It  was  alleged  in  effect  that,  for  reason  of 
perfecting  an  appeal  from  said  Justice's 
judgment  aforesaid,  the  dismissal  thereof 
nullified  said  Justice's  Judgment  and  it  was 
void.  The  case  was  tried  on  the  facts  as 
stated,  and  judgment  was  awarded,  restrain- 
ing Womack  and  Holland  from  furttier  pro- 
ceeding imder  said  Judgment,  and  Holland 
appeals. 

The  trial  Judge  found  the  facts  to  be  sub- 
stantially as  heretofore  stated,  and  also  stat- 
ed his  conclusicma  of  law;  the  second  con- 
clusion of  law  being  as  follows: 

"The  appeal  having  been  legally  perfected,  the 
jurisdiction  of  the  county  court  attached,  as  a 
matter  of  law,  and  it  was  mandatory  upon  the 
part  of  the  judge  of  that  court  to  try  the  case 
upon  its  merits.    Whenever  the  duty  of  a  court 


is  clearlv  and  tmeqatvocally  defined  and  fixed  by 
law,  altaongh  its  consideration  may  involve  the 
exercise  of  some  judicial  discretion,  yet  it  is 
purely  ministerial,  and  its  performance  cannot 
be  arbitrarily  avoided ;  nor  avoided  by  the  mis- 
taken right  of  the  exercise  of  judicial  disKretion. 
We  conclude  therefore  that  the  action  of  the 
county  judge,  in  dismissing  the  cause,  was  a 
nullity,  and  that  the  case  is  in  effect  still  upon 
the  docket  of  the  county  court" 

The  appellant  has  assailed  the  Judgment 
of  the  lower  court  as  erroneous,  and  ctm- 
tends,  in  effect,  that  the  action  of  the  county 
court  of  Freestone  county  in  dismissing 
Phillips'  appeal  from  the  Justice  court's 
Judgment  was  final  and  conclusive,  and  said 
Judgment  was  revived  and  enforceable  and 
not  subject  to  attack  as  made  in  this  action. 
We  are  of  opinion  that  tills  contention  of 
appellant  is  correct 

The  precise  point  here  involved  was  dear- 
ly decided  by  our  Supreme  Court  in  the  case 
of  Roberts  v.  McCamant,  70  Tex.  743,  8  S.  W. 
543,  where  the  court,  si)eaking  through  Mr. 
Justice  Gaines,  say: 

"It  is  held  that,  when  an  appeal  is  properly 
taken  from  the  judgment  of  a  justices  court 
It  operates  to  avoid  the  judgment,  and  that  a 
subsequent  voluntary  dismissal  in  the  county 
court  does  not  restore  it  to  validity.  Bender 
V.  Lockett,  64  Tex.  566;  Moore  v.  Jordan,  65 
Tex.  395.  If,  however,  it  be  a  case  which  can- 
not be  appealed,  or  if  the  law  for  perfecting  ap- 
peals be  not  complied  witii,  we  are  of  opinion 
that  the  judgment  remains  in  force,  and,  upon 
a  dismissal  by  the  county  court  on  the  ground 
that  it  has  not  acquired  jurisdiction  of  the  case, 
it  is  the  duty  of  the  justice  to  issue  execution 
upon  the  original  judgment  at  the  instance  of 
the  party  in  whose  favor  it  is  rendered.  It 
seems  to  us  that  Roberts  was  entitled  to  his  ap- 
peal, and  he  alleges  in  his  petition  that  it  was 
perfected.  But  the  county  court  had  jurisdic- 
tion to  determine  these  questions,  and  it  appears 
from  the  petition  that  it  did  determine  that  it 
did  not  have  jurisdiction  of  the  case,  and  dis- 
missed the  appeal  on  that  ground.  TIm  judg- 
ment of  the  county  court  may  be  erroneous, 
but  it  is  none  the  less  conclusive  until  set  aside 
by  proper  proceedings,  and  estops  the  appellant 
from  saying  that  the  case  had  been  properly  ap- 
pealed. It  follows,  as  we  think,  that  the  Jus- 
tice was  authorized  to  issue  execution  for  the 
amount  recovered  and  the  costs  of  his  court" 

See,  also,  Oariker  t.  Dill,  140  S.  W.  84a 
The  injunction  in  this  case  will  be  dis- 
solved, the  Judgment  reversed,  and  Judgment 
here  rendered  for  appellant 
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STAMPS  et  bL  t.  FROST  et,  al. 
(Court  of  App^8  of  Kentucky.    Feb.  22, 1818.) 

1.  Taxation  «=»78e(4)— Tax  Dbkdb— Vaud- 

ITT— BUBDBN   OP  PBOOF. 

Under  Ky.  St.  f  4030,  making  a  Bherlff'g 
tax  deed  prima  facie  evidence  of  the  regularity 
of  the  aale,  proceedings,  and  title,-  and  section 
3760,  providing  that  unless  in  a  direct  proceed- 
ing against  himself  or  his  sureties,  no  fact  of- 
ficially stated  by  an  o6Scer  shall  be  questioned 
except  for  fraud  or  mistake,  the  burden  ia  on 
plaintiffs  in  ejectment  attacking  a  sheriff's  deed 
for  taxes  to  show  its  invalidity. 

2.  TXiiANCT   IR    COICUON    «S9aO<l)— PCBOHASE 

BT  Ohb  Ootenant— Effect. 
Where  one  cotenant  had  in  his  hands  rents 
collected,  and  failed  to  pay  the  taxes,  and  pur- 
chased at  tax  sale,  his  purchase  waa  voidable 
only  at  the  election  of  the  other  cotenants  to 
be  exercised  within  a  reasonable  time. 

3.  Tenancy  in  Common  €=>20(1)— BaoHTS  of 

COTBNANTS— WAIVEB. 

Where  one  cotenant,  having  -in  his  hands 
rente  derived  from  the  land  suflScient  to  pay 
taxes,  failed  to  pay  them,  and  purchased  at  tax 
sale,  and  the  other  cotenants  did  not  for  13 
years,  nor  until  the  purchasing  cotenant  and  his 
assignees  expended  large  sums  of  money  and  de- 
veloped the  property,  assert  their  rignts,  they 
waived  them,  although  they  were  not  liable  to 
contribution  to  pay  the  taxes. 

Appeal  from  Clrcalt  Court,  Allen  County. 

Ejectment  by  P.  T.  Stamps  and  others 
against  Asbury  Frost  and  others.  Judg- 
ment dismissing  the  petition,  and  plaintiffs 
appeal.    Affirmed. 

Bradburn  &  Basbam,  of  Bowling  Greeii, 
tor  appellants.  Gilliam  &  Gilliam  and  Oli- 
ver &  Dixon,  all  of  Scottsvllle,  for  appellees. 

MILLER,  J.  At  the  time  of  his  death, 
which  occurred  many  years  ago,  Abraham 
Wygal  owned  two  tracts  of  land  In  Allen 
county,  one  containing  94  acres,  bought 
from  Joseph  Frost  in  1853,  and  the  other 
containing  47  acres,  bought  from  Jeddiah 
Frost  in  1856.  Abraham  Wygal  died  intes- 
tate, leaving  his  widow,  Elizabeth  Wygal, 
surviving  him;  and  as  they  had  no  children 
the  land  descended  to  the  heirs  of  the  two 
brothers  and  four  sisters  of  Abraham,  sub- 
ject to  the  rights  of  the  widow,  Elizabeth. 
As  the  property  was  then  worth  less  than 
$1,000,  no  homestead  or  dower  was  set  aside 
to  the  widow,  but  she  occupied  the  land  and 
paid  the  taxes  thereon  until  her  death  in 
1897.  At  that  time  the  land  was  worth  not 
exceeding  $200,  and  It  continued  to  decrease 
In  value  for  want  of  care.  It  appears  that 
no  one  occupied  it  for  several  years  after 
the  death  of  the  widow.  It  is  claimed  that 
Tom  Wygal,  a  brother  of  Abraham,  listed 
the  property  for  taxation  in  the  name  of 
the  "Wygal  heirs"  for  perhaps  2  years  after 
tbe  widow's  death,  but  there  is  no  satisfac- 
tory proof  of  that  fact.  However,  J.  C.  Wy- 
gal. a  son  of  Tom  Wygal,  testified  that  he 
rented  oat  portions  of  the  farm  and  collect- 
ed the  rents  for  several  years  after  the  death 
of  the  widow.    In  1902  the  land  was  listed 


for  taxation,  and  the  tax,  amounting  to  $3.- 
30,  not  having  been  paid,  J.  C.  Wygal  be- 
came the  purchaser  of  the  two  tracts  at  the 
sherifTs  sale  in  August,  1903,  for  $5.30,  the 
amount  of  the  tax  and  the  costs  thereon; 
and  by  a  deed  dated  December  28,  1905,  the 
sheriff  conveyed  the  land  to  J.  C.  Wygal 
pursuant  to  the  sale. 

J.  C.  Wygal  took  possession  of  the  land, 
claiming  It  as  his  own,  and  sold  it  to  A.  W. 
Duke  on  December  14,  1907,  for  $225.  On 
May  6,  1910,  Duke  sold  the  land  to  the  de- 
fendant Asbury  Frost  for  $350,  and  Frost  in 
turn  executed  oU  leases  to  the  defendants 
the  White  Plains  Oil  &  Gas  Company  and 
the  Ocala  Oil  Company,  In  Mar<di,  1913. 
The  lessees  have  greatly  Improved  the  prop- 
erty, and  oil  has  been  produced  therefrom 
in  such  large  quantities  that  the  property  is 
now  estimated  to  be  worth  from  $125,000 
to  $150,000.  On  June  29,  1916,  the  appel- 
lant P.  T.  Stamps  and  33  other  heirs  at  law 
of  Abraham  Wygal  brought  this  action  In 
ejectment  against  Asbury  Frost,  his  les- 
sees the  oil  companies,  and  12  '  heirs  of 
Abraham  Wygal  who  would  not  Join  as 
plaintiffs,  seeking  to  recover  the  two  tracts 
of  land,  and  $30,000,  the  value  of  the  oil 
taken  therefrom. 

The  answer  of  Frost  traversed  the  allega- 
tions of  the  petition  and  set  up  tbe  tax 
deed  of  1905  to  J.  C.  Wygal,  his  sale  to 
Duke,  and  Duke's  sale  to  Frost,  and  claim- 
ed to  have  been  in  the  adverse  possession  of 
the  land  thereunder  for  more  than  15  years 
before  the  commencement  of  this  action; 
and  for  the  purpose  of  quieting  his  title  he 
made  his  answer  a  counterclaim  against  the 
plaintiffs.  Frost  further  alleged  that  be 
had  put  improvements  upon  the  premises  of 
the  value  of  $370,  and  that  the  suit  bad 
been  instigated  by  his  cotenant  J.  0.  Wygal, 
who  was  really  interested  with  the  plain- 
tiffs in  a  recovery.  The  oil  companies  made 
similar  answers  showing  Frost's  title,  their 
leases,  tbe  Improvements  made  thereon;  and 
it  Is  clearly  shown-,  if  not  conceded,  that 
they  procured  the  leases  for  valuable  con- 
siderations. In  good  faith,  and  without  any 
notice  of  appellants'  claim,  except  such  as 
may  have  been  imputed  to  them  by  law. 
They  claimed  Ui&aB  for  their  improvements 
in  case  of  ejectment  By  reason  of  these 
claims  for  liens  the  case  was  transferred  to 
equity,  and  there  tried  by  the  chancellor. 

The  plaintiffs  contend  that  the  sheriffs 
deed  to  J.  G.  Wygal  passed  no  title  to>him 
for  two  reasons:  (1)  In  making  the  pur- 
chase he  was  acting  for  his  cotenants  as 
well  as  for  himself,  and  had  in  his  hands, 
at  the  time,  more  than  enough  rents  collect- 
ed from  these  lands  than  was  necessary  to 
pay  the  taxes;  and  (2)  the  sheriff's  deed 
was  void  because  he  sold  both  tracts  when 
it  was  necessary  to  sell  only  one  tract  to 
pay  the  taxes. 
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The  chancellor  dismlBsed  the  petltton,  and 
the  plaintiffs  appeaL 

The  defense  of  ownership  by  adverse  pos- 
session for  a  period  of  15  years  has  not 
been  sustained  by  the  proof,  and  has  been 
practically  abandoned  in  the  briefs.  This 
must  be  eo,  since  the  earliest  date  at  which 
J.  C.  Wygal  could  possibly  claim  an  adverse 
holding  was  August,  1903,  when  he  bought 
at  the  BheriCC's  tax  sale,  and  that  was  less 
than  13  years  before  this  action  was  insti- 
tuted. And  if  the  time  should  be  calculat- 
ed from  the  date  of  his  deed  in  1905  (a  ques- 
tion not  decided),  the  period  of  his  adverse 
holding  would  be  2  years  shorter. 

[1]  Neither  do  we  think  the  sherUTs  deed 
was  void.  Section  4030  of  the  Kentucky 
Statutes  reads  as  follows: 

"In  all  gaits  and  controversies  involving  the 
titles  of  lands  claimed  or  held  under  the  deed 
executed  by  the  sheriff  in  pursuance  of  the  sale 
for  taxes,  the  deed  shall  be  prima  facie  evidence 
of  the  regularity  of  the  sale  and  of  all  prior 
proceedings  and  title  In  the  person  to  whom  the 
deed  has  been  executed." 

Section  3760  of  the  Kentucky  Statutes  far- 
ther provides: 

"Unless  in  a  direct  proceeding  against  him- 
self or  his  sureties,  no  fact  ofiSaally  stated  by 
an  officer  in  respect  of  a  matter  about  which  he 
is  by  law  required  to  make  a  statement,  in  writ- 
ing, either  in  the  form  of  a  certificate,  retam  or 
otherwise,  shall  be  called  in  question,  except 
upon  the  allegation  of  fraud  in  the  party  benefit- 
ed thereby,  or  mistake  on  the  part  of  the  officer." 

Under  these  sections  of  the  statutes  the 
burden  was  upon  the  plaintiffs  to  show  the 
invalidity  of  the  deed;  otherwise,  being  in 
due  form,  it  must  stand.  Moseley  v.  Hamil- 
ton, 136  Ky.  680, 124  S.  W.  894;  Anderson  v. 
Daugherty,  169  Ky.  308,  183  S.  W.  645.  No 
attempt  was  made  by  extraneous  proof  to  re- 
but the  prima  facie  title  made  by  the  sher- 
iff's deed ;  and,  the  deed  being  In  due  form 
and  otherwise  sufficient,  it  must  stand  as 
written,  it  being  presumed  that  the  sheriff 
took  every  preliminary  step  that  was  neces- 
sary to  convey  a  good  title. 

[2]  The  claim  that  the  sheriff  sold  both 
tracts  when  it  was  necessary  to  sell  only  one 
tract  to  pay  the  tax  Is  made  only  in  the 
brief,  and  is  not  supported  by  the  record. 
The  deed  purports  to  convey  "one  parcel  or 
tract  of  land  lying  and  being  in  magisterial 
district  No.  1,  Allen  county,  Ky.,"  containing 
100  acres,  and  nothing  appears  to  contradict 
that  recital.  The  sherilTs  deed,  therefore, 
invested  J.  C.  Wygal  with  title,  and  the  only 
rem&inlng  question  is,  What  were  the  rights 
of  the  respective  parties  under  the  deed?  la 
what  capacity  did  he  hold  the  land  thus 
bought?  And  how  are  the  rights  of  subse- 
quent bona  fide  purchasers  to  be  affected  by 
plaintiffs'  belated  effort  to  enforce  their 
rights  as  cotenants  with  J.  C.  Wygal? 

It  is  Insisted  J.  C.  Wygal  held  the  land  in 
trust  for  his  cotenants,  and  that  the  trust  is 
emphasized  by  the  fact  that  he  then  had  In 
his  hands  more  than  enough  rents  collected 
from  these  lands  than  was  necessary  to  pay 


the  taxes.    In  7  B.  O.  L.  863,  the  role  is  stat- 
ed as  follows: 

"The  anthoritifla  are  uniform  in  affirming  the 
general  rule  that  one  joint  tenant  who  acquires 
a  tax  title  to  the  common  property  cannot  assert 
such  title  against  his  co-owners  except  as  a 
baeii  for  contribution  to  re^ay  him  for  bis  ex- 
penditure. His  purchase  simply  amounts  to  a 
payment  of  the  taxes  or  a  redemption  from  the 
sale,  and  gives  him  no  right  except  to  compel 
contribution.  He  derives  no  exclusive  benefit 
from  the  purchase,  since  that  inures  to  the 
benefit  of  all  the  cotenants,  if  they  elect  to 
avail  themselves  thereof  by  reimburnng  him." 

But  the  purchase  is  not  void ;  at  most  it  is 
only  voidable  at  the  election  of  the  other  co- 
tenants  to  be  exercised  within  a  reasonable 
time.  In  speaking  of  a  purchasing  coten- 
ant's  rights  to  compel  contribution  from  his 
cotenant  the  author,  in  7  R.  O.  L.  864,  gives 
this  qualification  to  the  general  rule: 

"If  a  long  period  elapses  after  the  creation  of 
a  tax  title,  and  the  purchaser  is  regarded  and 
treated  by  the  late  cotenants  as  the  true  owner, 
and  the  latter,  on  their  part,  have  abandoned  all 
claims  to  the  property,  then  it  may  be,  but  not 
otherwise,  that  either  of  them  is  at  Uberty  to 
disregard  his  former  relations  and  to  purdiase 
the  whole  property  for  himself." 

See,  also,  Blackwell  on  Tax  Titles,  |  571 ; 
Ooralski  y.  Kostuski,  179  I1L.177,  53  S.  K. 
720,  70  Am.  St.  Rep.  98. 

This  rule  has  been  adopted  by  this  court  in 
Spurlo<*  V.  Spurlock,  161  Ky.  248,  170  S.  W. 
605.  In  that  case  it  was  contended  that  a 
purchase  of  land  at  a  commissioner's  sale  by 
a  Joint  tenant  inured  to  the  benefit  of  his  co- 
tenants,  and  that  all  the  purchaser  could 
claim  was  a  lien  for  his  purchase  money. 
But  in  denying  this  claim  of  the  cotenants 
the  court  emphasized  the  fact  that  such  a 
purchase  was  hot  void  but  merely  voidaUe 
at  the  election  of  the  persons  interested,  say- 
ing: 

"It  is  also  well  settled  in  law  that  one  joint 
tenant  cannot  purchase  or  otherwise  acquire 
for  his  own  benefit  an  outstanding  title  or  in- 
cumbrance againet  the  joint  estate;  but  such 
sale  will  inure  to  the  joint  benefit  of  him  and 
his  cotenants,  provided  the  other  tenants  elect 
within  a  reasonable  time  to  avail  themselves  of 
such  adverse  title  and  contribute  their  ratable 
share  of  the  expense  of  acquiring  it  23  Cyc. 
492;  Sneed  v.  Atherton,  6  Dana,  276,  32  Am. 
Dec.  70."  -,—,>, 

See,  also.  Freeman  on  Cotenancy  and  Par- 
tition, {  156,  to  the  same  effect. 

The  general  rule  that  a  cotenant  seddng 
to  share  tn  the  benefit  of  a  purchase  of  an 
outstanding  title  by  his  cotenant  must  as- 
sert such  right  within  a  reasonable  time  Is 
recognized  in  Brittin  v.  Handy,  20  Ark.  381, 
73  Am.  Dec.  497;  Reed  v.  Reed,  122  Mich. 
77,  80  N.  W.  096,  80  Am.  St  Rep.  541 ;  NaUe 
V.  Parks,  178  Ma  616,  73  S.  W.  696;  Bob- 
kowita  V.  Davis,  12  Nev.  446-;  Roberte  ▼. 
Thorn,  26  Tex.  728,  78  Am.  Dec.  652 ;  Cedar 
Cany(w  Con,  Min.  Co.  v.  Tarwood,  27  Wash. 
271,  67  Pac.  740,  91  Am.  St.  Rep.  841 ;  OUver 
V.  Hedderly,  32  Minn.  466,  21  N.  W.  4T8 ; 
Byason  v.  Dunten,  164  Ind.  85,  73  N.  E.  T4  ; 
Lee  V.  Fox,  6  Dana,  172. 

In  the  following  cases  a  cotenant  was  held 
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to  have  lost  hla  right  by  a  fallnre  to  assert 
It  until  after  the  lapse  of  the  time  par- 
enthetically shown:  Randolph  v.  Vails,  180 
Ala.  82,  60  South.  159  (9  years)  j  Savage  ▼. 
Bradley,  149  Ala.  169,  43  South.  20,  123  Am. 
St.  Rep.  SO,  and  Craven  v.  Craven,  68  Neb. 
459.  94  N.  W.  604  (10  years) ;  Smith  v.  Wash- 
ington, 11  Mo.  App.  519  (3%  years) ;  Koke 
V.  Balkln,  73  Hun,  145,  25  N.  Y.  Supp.  1038 
(12  years) ;  Wilson  v.  Llnder,  21  Idaho,  676, 
123  Pac.  487,  42  L.  R.  A.  (N.  St)  242,  Ann. 
Cas.  1913B,  148  (7  years);  Starkweather  v. 
Jenner,  216  V.  S.  524,  30  Sup.  Ot  882,  54  L. 
Ed.  602,  17  Ann.  Gas.  1167  (4  years) ;  Fran- 
cU  V.  Million,  80  S.  W.  486,  26  Ky  Law  Rep. 
42  (13  years). 

[S]  It  is  earnestly  contended,  however,  that 
the  rule  of  waiver  does  not  apply  In  this 
case,  because  J.  C.  Wygal  had  In  his  pos- 
session rentji  derived  from  the  common  land 
more  than  sufficient  to  pay  the  tax,  and  con- 
sequently that  the  duty  of  first  contributing 
to  the  payment  of  the  tax  was  not  Imposed 
upon  the  other  cotenants  as  a  condition  to 
their  electing  to  claim  the  benefit  of  the  tax 
title.  But  this  contention  makes  the  waiver 
of  ttie  right  of  election  by  the  cotenants  de- 
pend solely  upon  the  fact  of  their  liability 
to  contribute,  when  they  might,  in  fact  have 
waived  their  right  to  elect,  although  they 
were  not  Indebted  to  J.  C.  Wygal  by  reason 
of  his  purchase.  It  was  their  long  silence, 
lasting  imtil  after  the  purchaser  had  sold 
the  property  to  bona  fide  purchasers  that 
constituted  the  waiver.  The  basis  of  the 
rule  of  waiver  Is  the  delay  In  making  the 
election,  and  applies  with  even  greater  force 
where  conditions  have  materially  changed 
and  the  rights  of  innocent  purchasers  have 
Intervened,  pending  the  delay,  as  in  the  case 
at  bar. 

CktnseQuently  It  has  repeatedly  been  held 
that  'Where  a  cotenant  delays  in  making  hla 
election  until  after  there  is  a  change  In  the 
condition  of  the  property  or  in  the  circum- 
stances of  the  parties,  be  will  be  held  to 
have  abandoned  his  right.  Buchanan  v.  King, 
22  Orat  (Va.)  414;  PlUow  v.  Southwest  Vir- 
ginU  Imp.  Co.,  92  Va.  144,  23  S.  E.  32,  53 
Am.  St  Rep.  804;  Cecil  v.  Clark,  44  W.  Va. 
669,  30  a.  B.  216;  Stevenson  v.  Boyd,  163 
Cial.  630,  96  Pac.  284,  19  L.  R.  A.  (N.  S.)  625. 

In  tbe  cage  at  bar  the  appellants  waited 
neariy  18  years  after  the  sheriff's  sale  befora 
making  th^r  clainL  In  the  meantime  J.  O. 
Wygal  had  been  in  possession  under  a  deed 
claiming  the  land  as  his  own,  and  had  sold 
it  t«  a  bona  fide  purchaser.  Furthnmore, 
when  X  0.  Wygal  bou^t  tills  land  at  the 
aherUFs  sale  In  August,  1803,  it  was  worth 
little  or  nothing;  aU  of  the  other  owners  bad 
abandoned  it  as  worthless.  It  remained  in 
this  condition  until  the  summer  of  1914,  a 
period  of  11  years,  when  the  oil  companies 
as  lessees .  began  to  bore  wells  and  develop 
ttie  oil  therefrom.    Up  to  that  tim^  the  plain- 


I  tiffs  had  never  asserted  their  rights  as  co- 
tenants,  but  had  permitted  J.  C.  Wygal  to 
hold  and  claim  under  his  sheriff's  deed  of 
1906,  which  was  unquestionably  hostile 
as  to  the  plaintiffs.  In  the  meantime  Wy- 
gal had  sold  the  land  to  Duke,  and  Duke  had 
sold  it  to  Frost,  and  Frost  had  leased,  to  the 
oil  companies,  and  thay  had  expended  large 
sums  of  money  thereon,  in  good  faith. 

The  failure  of  the  plaintiffs  to  exercise 
their  rights  as  cotenants  by  avoiding  tbe  deed 
to  J.  (X  Wygal  must,  in  the  face  of  these 
rei>eated  and  long-continued  acts  of  hostile 
ownership,  be  treated  as  a  waiver  of  their 
rights,  and  a  ratification  of  the  sale  to  Wy- 
gal. Any  other  construction  would  make  it 
Impossible  for  a  purchaser  to  deal  with  the 
owner  of  land,  who  has  tbe  highest  muni- 
ment of  title,  and  Is  in  actual  possession 
thereof,  claiming  it  as  his  own.  Appellants 
did  not  act  with  that  degree  of  promptness 
which  equity  demands.  They  have  slumber- 
ed for  13  years  over  the  question  whether 
they  should  elect  to  let  J.  C.  Wygal  hold 
onto  bis  purchase  or  require  bim  to  give  the 
benefit  of  his  bargain  to  his  cotenants. 

There  is  no  equity  In  appellants'  claim,  and 
tbe  chancellor  properly  dismissed  the  peti- 
tloa.  Twin  Lick  OU  Oo.  v.  Marbury,  91  U. 
S.  687,  23  L.  Ed.  328. 

Judgment  affirmed. 


HALL  et  al.  V.  HALL  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  19,  1918.) 

1.  AovBBSB  Possession  «=»37  —  EIxclusivk 
Possession— DoNOB  and  Dones. 

Where  both  the  donor  and  donee  are  present 
claiming  the  land  and  exerdsing  acts  of  own- 
ership, the  possessioii  is  in  him  who  has  the 
title. 

2.  Advkbbk  Possession  €=347  —  Possession 
undkb  Pabol  Gift— Re-kntbt  bt  Donob. 

One  making  a  parol  gift  of  land  may  re- 
pudiate; and,  ii  he  re-en tera,  asserting  his  own- 
ership before  the  bar  is  complete,  the  statute  is 
stopped. 

3.  Advebsb  Possession  ^s»37— Oift— Refu- 

DIATION. 

Where  one  remains  on  the  land  after  mak- 
ing a  parol  gift  thereof  and  reasserts  his  title, 
the  statute  is  stopped. 

4.  Advebsb  Possession  «=>60(2)  —  "Hostile 

HOLDINQ." 

If  one  enters  upon  land  by  tbe  owner's  per- 
mission merely  expecting  that  the  owner  will 
give  It  to  him,  such  permission  and  entry  will 
not  constitute  a  "hostile  holding." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  F^rst  and  -Second  Series,  Hostile 
Possession.] 

6.  Advebsb  Possession  ®=>114|[1)  —  Undeb 
Pabol  Gut— SuFFiontNCT  oir  Evidence. 
Evidence  held  insufficient  to  show  title  In 
plaintiffs  by  adverse  holding  under  parol  gift. 

Api>eal  from  (Jircuit  Court,  Knott  County. 

Suit  by  Lourina  Hall  and  others  against 
Joe  HaU  and  another.  Petition  dismissed 
on  final  hearing,  and  plaintiffs  appeal.  Af- 
firmed. 
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Fhulkmer  &  ranlkner,  of  Hazard,  Blair 
&  Hawk,  of  Whitesburg,  A.  F.  Byrd,  of  Lex- 
ington, W.  A.  Stanflll,  of  Hyden,  and  Wm. 
G.  Dealing,  of  Whitesburg,  for  appellants. 
Smith  &  Oombs,  of  Hindman,  for  appellees. 

CLAY,  C.  This  suit  was  brought  by  the 
widow  and  heirs  of  Miles  Hall,  Jr.,  commonly 
Icnown  as  "Oog"  Ball,  against  Joe  Ball  and 
the  Beaver  Creek  Consolidated  Goal  Compa- 
ny, to  recover  a  large  tract  of  land  lying  on 
Beaver  creek  in  , Knott  county.  On  final 
hearing  the  petition  was  dismissed,  and 
plaintlfTs  appeal. 

Plaintiffs  claim  the  land  by  adverse  pos- 
session under  a  parol  gift  from  MUeai  Hall, 
Sr.,  to  bis  son,  "Dog"  Hall,  whUe  defendants 
claim  under  a  deed  from  Ifiles  Hall,  Sr.,  to 
Joe  Hall. 

It  appears  that  Miles  Hall,  Sr.,  purdiased 
the  land  from  Austin  Tance  on  January 
26,  1883,  and  paid  the  entire  consideration 
himself.  Thereupon  be  and  bis  wife  moved 
on  and  took  possession  of  the  land.  In  the 
year  1884,  Dog  Hall  and  plaintiff,  Lourina 
Hall,  were  married  and  moved  into  the  house 
occupied  by  Miles  Hall,  Sr.,  where  tbey  re- 
mained tor  about  a  year.  They  then  moved 
to  the  land  of  Bolen  Bill  Hall  on  the  bead  of 
Beaver  creek,  where  tbey  stayed  for  3  or  4 
years.  They  then  moved  back  and  lived  with 
Miles  Hall,  Sr.,  until  the  year  1892,  when 
Dog  Hall  died.  Thereafter  plaintlfTs  coa- 
tlnued  to  live  on  the  land  with  Miles  Hall, 
Sr.  In  the  year  1899,  Miles  Hall,  Sr.,  sold 
and  conveyed  the  land  to  his  youngest  son, 
Joe  Hall,  for  $500.  Soon  thereafter  Miles 
Hall,  Sr.,  moved  to  the  farm  occupied  by  his 
son  Joe,  and  lived  there  until  his  death  in 
1908.  On  February  1,  1910,  Joe  Hall  and 
bis  wife  sold  and  conveyed  the  mineral  rights 
to  the  Gibson  Coal  &  Coke  Company,  and  on 
the  Sth  day  of  April,  1913,  the  Gibson  Coal 
&  Coke  Company  sold  and  conveyed  the  min- 
eral rights  to  the  Beaver  Creek  Consolidated 
Coal  Company.  During  all  this  time,  Lou- 
rina Hall  and  certain  of  her  children  have 
continued  to  live  on  the  land.  It  further  ap- 
pears that  Miles  Hall,  Sr.,  though  an  invalid 
and  confined  to  the  bouse  a  great  portion  of 
the  time,  was  a  successful  trader,  and  made 
more  money  than  any  of  bis  children. 

According  to  the  testimony  of  Lourina 
Hall,  her  husband  claimed  the  land  from 
the  day  he  first  wept  on  It  He  sold  the 
timber  of(  the  land,  not  only  to  others,  but 
to  bis  fathor,  Miles  Hall,  Sr.  He  also  had 
tenants  on  the  land,  who  paid  the  rents  to 
him.  When  her  husband  was  on  his  death- 
bed. Miles  Hall,  Sr.,  said  to  bim: 

"Your  money  paid  for  this  land,  and  if  yon 
die,  I  intend  to  give  it  to  your  children." 

She  further  testified  that  after  MUes  Hall, 
Sr.,  bad  made  the  deed  to  Joe  Hall  in  1899, 
be  told  her  be  had  deeded  the  land  to  Joe 
to  take  care  of  her  husband's  children  until 
they  became  of  age,  and  that  her  husband 


daring  his  lifetime,  and  she  and  her  children 
after  his  death,  bad  been  continuously  living 
upon  and  claiming  the  land  to  the  full  ex- 
tent of  the  boundary.  On  cross-examination 
it  developed  that  witness  and  Miles  Hall,  Sr., 
did  not  speak  for  a  year  or  more  at  a  time. 
She  also  stated  that  Joe  Hall  helped  her  and 
her  children  by  fnmisbing  them  com  and 
articles  from  his  store  for  wliich  no  charge 
was  made.  Sbe  also  admitted  that  Miles 
Hall,  Sr.,  rented  the  land  to  certain  tenants^ 
and  that  Joe  Hall  bad  certain  tenants  on  the 
land  after  the  deed  was  made.  She  further 
admitted  that  Miles  Hall,  Sr.,  claimed  the 
land  all  the  time  until  he  conveyed  it  to  Joe 
HaU,  and  then  "he  allowed  to  give  it  to  the 
children." 

Town  Hall,  a  son  of  Dog  Hall,  testified  that 
hla  grandfather,  Miles  Hall,  Sr.,  did  not 
claim  the  land  at  any  time  that  he  could  re- 
member. He  further  claims  that  he  had  a 
conversation  with  his  grandfather,  who  stat- 
ed that  he  was  making  the  deed  to  Joe  HaU 
for  bim  to  take  care  of  the  land  nnttl  the 
youngest  child  of  Dog  HaU  became  of  age, 
when  Joe  was  to  deed  it  back;  but  if  any 
of  the  children  "lawed"  before  that  time,  be 
was  to  have  nothing.  Miles  Hall,  a  son  of 
Dog  Hall,  testified  that  bis  mother  and  the 
other  children  had  lived  there  on  the  land 
all  their  Uvea  and  bad  claimed  it.  Be  ad- 
mitted on  cross-examination,  however,  that 
Joe  HaU  bad  claimed  the  land,  too,  and  al- 
ways kept  tenants  on  it. 

JefT  Hall,  who  is  a  brother-in-law  of  Dog 
Hall  and  Joe  HaU,  testified  that  he  moved  on 
the  land  after  the  old  man  (Miles  Hall,  Sr.) 
had  been  living  there  for  2  years  and  Dog 
HaU  bad  been  Uving  there  for  12  months. 
MUes  Hall,  Sr.,  was  a  great  trader,  and  made 
money  by  trading.  He  claim  that  MUes  Hall. 
Sr.,  purchased  other  lands  and  settled  bis 
other  chUdren  on  them,  and  it  was  his  under- 
standing that  Dog  was  to  have  the  land  in 
controversy.  While  there,  Miles  HaU,  Sr.. 
stated  tJiat  he  bad  made  a  deed  to  Joseifli. 
Witness  asked  bim  how  be  came  to  do  that, 
when  he  stated  that  he  wanted  Joseph  to  take 
and  control  the  land  until  the  children  be- 
came of  age,  and  if  they  married  to  suit  Jo- 
seph, he  was  to  deed  it  back  to  them,  and  iC 
tbey  did  not,  Joseph  was  to  keep  the  land- 
Witness  further  stated  that  he  got  permlasloa 
to  "tend"  the  land  from  both  MUes  Hall,  Sr.. 
and  Miles  Hall,  Jr.  On  cross-examination  be 
testified  that  MUes  HaU,  Sr.,  had  the  Ant 
clearing  made  on  the  land.  He  farther  s^ted. 
that  Joseph  had  a  renter  on  the  land,  ^ttaer 
on  the  lower  or  upper  end,  all  the  time  after 
he  bought  the  land  from  his  father. 

Wyatt  Martin  testified  that  MUea  HaU, 
Sr.,  always  said  that  the  land  bdonged  to 
MUes  HaU,  Jr.,  or  Dog;  that  Dog  paid  |40O 
on  the  land.  Since  the  death  of  MUes  Hall, 
Jr.,  be  bad  heard  the  old  mas  say,  'it  belong- 
ed to  Dog's  Httle  boys." 

Sherman  Terry  testified  that  he  reited  « 


Digitized  by  LjOOQI€ 


Ky.) 


HALL  ▼.  HALL 


«1S 


-wrtlon  of  the  land  in  controversy,  first  from 
>aies  Hall,  St.,  and  afterwards  from  Miles 
Hall,  Jr.  Miles  Hall,  Jr.,  was  claiming  the 
land  as  his  own  at  the  time  witness  rented  it 
from  him,  as  well  as  the  time  he  rented  it 
from  the  old  man. 

Ed  Waddle,  who  married  a  daughter  of 
Dog  Hall,  testified  that  he  was  present  once 
when  a  deed  from  Miles  Hall,  Sr.,  to  Joe  Hall, 
was  read.  The  deed  contained  a  provision 
that  Joe  Hall  was  to  reconvey  the  land  when 
the  yonngest  child  of  TXtg  Hall  became  of 
age. 

Meek  Ball  testified  that  Dog  Hall  hired 
him  to  split  rails  on  the  land,  and  paid  him 
for  the  work.  If  Miles  Hall,  Sr.,  ever  claim- 
ed the  land,  he  did  not  remember  it. 

Frankle  Waddle,  one  of  the  plaintiffs,  tes- 
tified that  her  grandfather  told  that  the  land 
belonged  to  her  and  her  brothers  and  sisters. 
She  was  present  when  Miles  Hall,  Sr.,  ac- 
knowledged the  deed  to  Joe  Han,  and  he 
stated  that  if  any  one  of  the  h^rs  laWed  Joe 
for  his  money,  the  one  that  lawed  was  not 
to  have  any  Interest  In  the  land. 

Miles  Bates  stated  that  lie  heard  Miles 
.  Hall.  Sr.,  say  that  be  had  boogbt  that  land 
for  Dog. 

For  the  defendants,  numerous  witnesses 
testified  that  Miles  Hall,  Sr.,  always  claimed 
the  land  until  be  conveyed  it  to  Joe,  and  plac- 
ed numerous  tenants  on  It,  and  exercised  oth- 
er acts  of  ownership.  After  Joe  purchased 
the  land,  he  had  tenants  on  it  practically  all 
the  time,  and  merely  permitted  his  brother's 
wife  and  children  to  live  on  the  land.  'Dur- 
ing that  time  he  assisted  them  in  cultivating 
and  making  the  crops  and  hauling  the  com, 
and  furnished  them  goods  and  provisions  out 
of  Ms  store.  Plaintiff  and  her  children  never 
laid  claim  to  the  land  at  all  until  the  survey- 
ors attempted  to  make  the  survey  preparatory 
to  the  sale  to  the  Gibson  Coal  &  Coke  Com- 
pany. 

It  may  be  conceded  that  15  years'  adverse 
possession  of  land  under  an  absolute  and  un- 
conditional parol  gift  will  ripen  into  title. 
Owsley  V.  Owsley,  117  Ky.  47,  77  8.  W.  397, 
25  Ky.  Law  Bep.  1188;  Delano  et  al.  v. 
Air  et  al.,  157  Ky.  369,  163  S.  W.  216.  It 
may  further  be  conceded  that  where  a  father 
makes  a  parol  gift  of  land  to  his  son  and  plac- 
es him  in  possession,  the  subsequent  entry  of 
the  father  on  the  land  will  not  stop  the  run- 
ning of  the  statute,  where  he  disclaims  title 
In  himself  or  admits  that  both  the  title  and 
possession  are  in  the  donee.  Owsley  v.  Ows- 
ley, supra ;  Tippenhauer  v.  Tippenhauer,  158 
Ky.  639,  166  S.  W.  225. 

[1]  However,  where  both  the  donor  and 
donee  are  present  claiming  the  land  and  ex- 
ercistDg  acts  of  ownership,  the  possession  is 
in  him  who  has  the  title.  Owsley  v.  Owsley, 
sapra. 

[2,3]  It  is  also  the  mle  tliat  one  making 
m.  parol  gift  may,  if  he  chooses,  repudiate 
or  dtoafflrm   Ms  aot  any  time   before  the 


running  of  the  statute;  and,  U  be  Te«DteH, 
asserting  bis  ownership  to  the  land  before 
the  bar  is  complete,  the  statute  is  stopped. 
The  same  is  true  also  of  one  who  remains 
on  the  land  after  he  makes  the  gift  and  re- 
asserts bis  ownership.  Owsley  v.  Owsley, 
supra. 

[4]  Another  rule,  equally  applicable,  is  that 
If  one  enters  upMj  land  by  the  owner's  per- 
mission, merely  expecting  that  the  owner 
will  give  it  to  him,  such  permission  and  en- 
try will  not  constitute  a  hostile  holding. 
Murphy  v.  Newingham,  151  Ky.  360,  151  S. 
W.  930;  ComnKMiwealth  v.  Gibson,  85  Ky. 
666,  4  8.  W.  453,  9  Ky.  Law  Rep.  206;  Pol- 
ley's  Heirs  V.  PoUey,  82  Ky.  64,  5  Ky.  Law 
Rep.  801;    Owsley  v.  Owsley,  supra. 

Viewing  the  facts  of  this  case  in  the  light 
of  the  above  principles,  we  find  that  not  a 
single  witness  testifies  to  the  fact  that  Miles 
Hall,  Sr.,  gave  bis  son  Dog  the  land,  or  ever 
stated  that  he  had  given  it  to  him.  The 
most  that  can  be  claimed  is  that  he  said 
that  the  land  belonged  f»  Dog  or  his  chil- 
dren, or  that  he  intended  to  give  it  to  his 
diildren.  Indeed  the  strongest  evidence  on 
the  question  is  that  he  intended  to  give  the 
land  to  Dog's  children,  but  never  carried  ont 
bis  Intention.  Indeed  the  evidence  that  be 
intended  to  make  such  a  gift  tends  to  over- 
come plaintiff's  evidence  to  the  effect  that  he 
bad  made  such  a  gift.  Not  only  so,  but  the 
evidence  of  the  statements  made  by  Miles 
Hall,  Sr.,  must  be  construed  in  the  light  of 
his  conduct.  That  he  claimed  the  land  after 
his  son  Dog  came  to  live  with  him,  and 
contihoed  to  exercise  acts  of  ownership  over 
it  until  Dog's  death,  is  shown,  not  only  1^ 
the  evidence  of  defendants,  but  by  the  evi- 
dence of  plaintiffs.  As  a  matter  of  fact.  Dog. 
only  lived  on  the  land  for  a  continuous  period 
of  about  4  years,  and  the  fact  that  during 
that  time  he  placed  tenants  on  the  land,  or 
collected  the  rents  from  them,  or  sold  tim- 
ber from  the  land,  viewed  in  the  light  of 
the  fact  that  his  father  was  an  invalid  and 
was  unable  himself  to  get  around,  was  in  no 
way  inconsistent  with,  or  adverse  bo,  his 
father's  possession  as  the  true  title  holder. 

It  is  also  clearly  shown  that  from  the  time 
of  Dog's  death  to  the  time  of  the  sale  to  his 
son  Joe,  Miles  Hall,  Sr.,  continued  to  claim 
and  exercise  acts  of  ownership  over  the  land. 
This  fact,  considered  in  connection  with  the 
further  fact  that  be  subsequently  sold  the 
land  to  Joe,  shows  very  clearly  that  he  never 
made  any  parol  gift  to  Dog,  or  recognized  the 
latter's  claim  of  title  while  they  Jointly  oc- 
cupied the  land.  In  addition  to  these  con- 
siderations. It  appears  that  Dog  Hall,  during 
his  lifetime,  and  his  wife  and  children  there- 
after, did  not  occupy  the  land  with  Miles 
Hall,  Sr.,  for  a  longer  period  than  11  or 
12  years,  and  when  Miles,  Sr.,  left  the  land, 
Joe  Hall  took  possession  thereof  by  tenants, 
and  that  possession  has  continued  practically 
all  the  time  until  the  suit  was  tried.    When 
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Jie  took  poaseeslon^  plaintiffs  had  knowledge 
■ct  tbe  fact  that  he  did  ao  under  the  deed 
from  bis  father,  and  all  the  circumstances 
tend  to  show  that  the  holding  of  plaintiffs 
from  that  time  on  was  by  Joe's  permission, 
and  in  no  sense  hostile  or  exclusive. 

[5]  We  therefore  conclude  that  plaintiffs 
failed  to  show  title  by  adverse  possession 
under  a  parol  gift  to  their  father,  and  that 
the  chancellor  did  not  err  In  so  holding. 

Judgment  affirmed. 


KNIGHTS  OF  MAtXJABBES  OF  THE 

WORLD  V.  PATTON. 

(Court  of  Appeals  of  Kentucky.    Feb.  19,  19ia) 

1.  iNSUBAifCE  €=>753(1) — Fbatebnal  Benefit 

INSXTBANCE   —    SUSFENSIOR    —   PAYMENT    OF 
DDES. 

In  determining  whether  a  member  of  a  fra- 
ternal benefit  association  was  in  good  standing, 
it  is  immaterial  who  paid  his  dues  if  tfaey  were 
paid  in  time. 

.  2.  INSDBARCE  «=>825(2)— Fbatebnai.  Benefit 
Inbdbanck— Patment  of  Dues— Evidence. 

Evidence  held  to  present  a  question  for  tbe 
Jury  whether  decedent^s  dues  in  a  fraternal  bene- 
fit association  were  paid  in  compliance  with  the 
laws  of  the  order. 

3.  Appeal  and  Ebbob  ^»1066  —  Habuucss 
Ebbob. 

In  action  on  a  fraternal  benefit  policy,  where 
the  sole  issue  was  whether  tbe  dues  of  decedent 
had  been  paid  according  to  tbe  laws  of  tbe  or- 
der, while  all  instructions,  except  that  tbe  ver- 
dict should  be  for  plaintiff  unless  decedent  had 
been  suspended,  might  have  been  omitted,  giv- 
ing them  could  not  have  misled  or  confuseid  tbe 
jury. 

4.  INSUBANCE  ^=»793  —  Fbatebnal  Bbneiit 
Insubancb— Amount  of  Recovket.     . 

The  t>eneficiary  of  a  fraternal  benefit  insur- 
ance policy,  though  entitled  to  tbe  face  value 
of  tbe  policy,  bad  no  interest  in  the  sick  benefits 
which  accrued  to  the  decedent  prior  to  bis  death, 
and  on  his  death  passed  to  his  estate. 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  EYancis  Fatton  against  the 
Knights  of  the  Maccabees  of  the  World. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  with  directions. 

May  ft  May,  of  Prestonsburg,  Samuel  S. 
Bllts,  of  Louiaville,  and  Hobbs  &  North,  of 
Lexington,  for  appellant.  Wm.  Dingus,  of 
Prestonsburg,  for  appellee. 

CABROIjU  J.  In  AprU,  1913,  Samuel 
Patton  became  a  member  of  the  Kni^ts  of 
Maccabees  at  its  local  tent  known  as  May 
Tent,  No.  59,  at  Langley,  in  Floyd  county. 
His  membership,  provided  he  complied  with 
the  laws  of  the  order,  entitled  the  beneficiarj' 
to  $1,000  at  bis  death.  In  addition  to  this 
his  mcml>ership  entitled  him  to  sick  bene- 
fits, provided  he  observed  the  laws  of  the 
order.  He  died  on  September  2,  1913,  and 
after  his  death  tbe  beneficiary  in  tbe  death 
certificate,  Francis  Patton,  who  is  the  ap- 
I>ellee  here,  brought  this  suit  to  recover  the 
amount  of  tbe  death  benefit,  $1,000,  and  $25 
on  account  of  sick  benefits. 


On  a  trial  of  the  case  before  a  Jury,  there 
was  a  verdict  in  favor  of  the  benefl(^ry  for 
the  two  amounts  claimed,  and  the  Knights 
of  Maccabees  prosecutes  this  appeal,  asking 
a  reversal  of  the  Judgment  upon  tbe  grounds 
that  it  was  not  sustained  by  tbe  evidence: 
that  tbe  instructions  were  erroneous  and 
prejudicial;  that  the  court  erred  in  refus- 
ing a  peremptory  requested  by  It ;  and  that 
the  amount  of  recovery  is  excessive. 

Only  two  witnesses,  Francis  Patton,  tbe 
beneficiary,  and  D.  C.  May,  the  record  keep- 
er of  May  Tent,  No.  59,  testified,  and  on  tbe 
facts  developed  by  the  evidence  there  is  real- 
ly only  one  question,  and  that  Is:  Was  Sam- 
uel Patton  suspended  for  nonpayment  of  his 
monthly  dues?  Upon  this  issue  the  evidence 
of  Francis  Patton  consisted  chiefly  of  state- 
ments made  to  her  by  D.  C.  May,  and  so  we 
may  say  that  whether  the  dues  of  the  insur- 
ed were  paid  or  not  depends  entirely  on  the 
evidence  of  D.  C.  May. 

Section  330  of  the  laws  of  the  order  pro- 
vides: 

"A  life  benefit  member  tailing  to  pay  a  month- 
ly rate,  per  capita  tax,  or  additional  assessment 
within  tne  month  on  the  1st  day  of  which  it  is 
due,  shall  stand  suspended,  without  notice,  from 
all  rights  of  life  benefit  membership  and  from 
all  the  privileges  and  benefits  of  his  tent." 

Section  331  of  tbe  laws  provides: 
"A  member  suspended  for  failure  to  pay  a 
monthly  rate  or  additional  assessment  must  b« 
reported  by  name  to  the  Supreme  Record  Keeper 
by  the  tent  record  keeper  in  bis  montbly  report: 
the  record  keeper  shall  also  report  the  name  of 
each  member  so  suspended  to  the  tent  at  its 
next  regular  review. 

Otlter  sections  provide  that  a  lite  benefit 
member  suspended  for  nonpayment  of  bis 
monthly  dues  may  be  reinstated  upon  a  new 
medical  examination. 

It  will  be  seen  from  these  laws  that  the 
monthly  dues  were  payable  within  the  month 
on  the  1st  day  of  which  they  were  due,  so 
that.  If  a  member  failed  to  pay  during  any 
month  the  dues  due  on  the  1st  day  of  that 
month,  be  stood  suspended  at  tbe  end  of  tbe 
month,  and  was  thereby  deprived  of  all  tbe 
benefits  the  order  agreed  to  pay,  unless  be 
should  thereafter  be  reinstated. 

There  seems  to  be  no  question  made  about 
the  fact  that  the  dues  of  Patton  were  paid 
for  April  and  May,  but  it  is  insisted  that  be 
failed  to  pay  his  dues  for  June,  July,  and 
August,  and  consequently  was  suspended 
from  tbe  order  on  July  1st  for  failure  to  pay 
his  dues  due  in  June. 

It  appears  that  May,  the  record  keeper, 
did  not  keep  very  correct  records,  and  the 
records  he  did  keep  were  destroyed  by  fire. 
The  receipts  that  were  given  by  him  to  Pat- 
ton for  payment  of  dues  were  also  lost,  or. 
at  any  rate,  were  not  produced  at  the  trial, 
and  this,  in  connection  with  other  matters  to 
which  we  will  presently  call  attention,  makes 
it  quite  dlfl3cult  to  determine  from  the  rec- 
ord In  a  satisfactory  way  whether  the  dues 
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of  Patton  due  in  June  were  paid  In  that 
month,  or  whether  the  dues  for  July  and  Au- 
gust were  paid  In  either  of  those  months. 

Hay  testlBed  that  he  was  the  recwd  keep- 
er of  this  local  tent,  and  that  It  was  a  part^ 
of  his  duty  to  keep  all  the  records  of  the  or- 
der at  this  tent,  give  receipts  to  the  mem- 
bers as  they  paid  their  dues,  and  send  the 
dues  to  the  Supreme  Tent  at  Detroit,  Mich. ; 
that  Patton  ai)plled  for  and  was  admitted  to 
membership  on  April  7,  1918,  and  got  his 
certificate  of  membership  a  few  days  later; 
that  he  kept  a  record  of  the  names  of  the 
members  and  the  dues  paid  by  each  member, 
but  that  the  record  was  destroyed  in  a  fire ; 
that  he  had  an  agreement  with  the  members 
that  in  case  they  did  not  pay  he  would  pay 
tbedr  dues  within  the  time  prescribed  and 
look  to  them  to  refund  the  money ;  that  he 
sent  In  Patton's  dues  and  wrote  receipts  usu- 
ally on  the  Ist  day  of  each  month,  com- 
mencing with  April  and  ending  with  Septem- 
ber 1st,  making  six  payments  in  all  that  he 
had  made  for  Patton  to  the  Supreme  Record 
Keeper,  who  accepted  the  money;  that  he 
was  never  notified  tliat  Patton  Was  su^end- 
ed  until  after  the  proofs  of  his  death  claim 
were  sent  in ;  that  Patton  was  stricken  with 
typhoid  fever  in  August,  and  that  he  was  at 
his  house  shortly  before  he  was  stricken  with 
the  fever,  from  which  he  died ;  that  he  told 
Francis  Patton  that  the  boy  was  liable  to 
have  typhoid  fever,  and  that  he  would  pay 
the  dues  and  let  her  pay  him  in  the  event  he 
got  sick.  He  further  said  that  Patton  had 
not  at  that  time  been  suspended  for  failure 
to  pay  his  dues;  that  he  did  not  remember 
that.Patton  had  paid  his  June  dues,  but  said 
that  be  had  paid  his  dues  for  him  and  re- 
ported the  same  to  the  company  in  June, 
July,  and  August,  and  that  he  wrote  a  re- 
ceipt for  him  on  the  1st  day  of  each  month ; 
that  he  sent  In  his  reports  on  the  16th  of  the 
month,  and  that.  If  he  got  the  money  from 
the  persons  whose  dues  he  paid  by  the  15th, 
it  was  all  right,  and  If  he  did  not,  he  would 
pay  the  dues  for  them ;  that  he  had  an  ar- 
rangement with  Patton  to  pay  his  dues  for 
him  in  the  event  he  failed  himself  to  pay 
them.  Ue'admltted  that  he  wrote  a  letter  to 
the  Supreme  Record  Keeper  on  August  6, 
1913,  Inclosing  a  report  of  members  suspend- 
ed on  account  of  failure  to  pay  their  dues 
for  June,  and  that  among  these  suspended 
members  was  the  name  of  Patton,  and  also 
bis  own  name.  He  also  Identified  a  state- 
ment made  by  him  in  which  he  said  that  the 
June  dues  were  paid  by  him  on  July  Ist,  and 
the  July  dues  on  August  2d.  He  testified, 
however,  that  his  report  that  Patton  was  sus- 
pended for  nonpayment  of  dues  was  a  mis- 
take; (hat  he  put  on  the  suspended  report 
by  mistake  the  names  of  the  members  who 
bad  paid  their  dues  In  place  of  the  names  of 
tbe  members  who  bad  not,  and  on  this  list 
be  had  bis  own  name  and  the  names  of  sev- 
enU  otbeis  whose  dues  had  been  promptly 


paid;  that  when  a  member  was  suspended 
for  nonpayment  of  does  the  member  did  not 
receive  any  notice  of  suspension,  but  the  no- 
tice of  suspension  was  sent  to  him  as  record 
keeper ;  and  that  he  did  not  receive  any  no- 
tice of  the  suspension  of  Patton  for  June,  or 
July,  or  August,  or  any  notice  that  he  had 
been  suspended  until  after  proofb  of  death 
had  been  sent  to  the  order. 

[1, 2]  The  substance  of  the  evidence  of  this 
witness  is  that  Patton  himself  paid  his 
monthly  dues  for  April  and  May,  and  that 
for  June,  July,  and  August  they  were  paid 
at  the  proper  time  for  him  by  May,  although 
May  did  not  collect  what  he  had  paid  until 
s<Hne  time  afterwards.  We  may  here  re- 
mark, however,  that  it  is  not  material  who 
paid  the  dues,  so  that  they  were  paid  in 
time.  It  is  also  true  that  May  reported  to 
the  order,  on  a  blank  form  sent  to  him  on 
which  to  make  reports,  that  Patton  and  a 
number  of  others,  including  himself,  had  fail- 
ed to  pay  their  dues  for  June,  but  he  testi- 
fies that  this  report  was  a  mistake,  caused 
by  tbe  fact  that  he  inadvertently  reported 
the  names  of  the  members  who  had  paid 
their  dues  on  a  form  intended  for  members 
who  had  not  paid  tixAi  dues.  At  any  rate, 
we  think  there  was  suflBclent  evidence  tend- 
ing to  show  that  the  dues  of  Patton  had  been 
paid  each  month  aa  provided  by  the  laws  of 
the  order  to  take  the  case  to  the  jury,  and 
that  it  was  for  the  Jury  to  say,  if  properly 
Instructed,  whether  the  dues  of  Patton  were 
paid  in  compliance  with  the  laws  of  the  or- 
der; and  so  the  motion  for  a  directed  ver- 
dict was  properly  overruled. 

The  next  assigned  error  relates  to  the  in- 
structions. It  does  not  appear  that  any  in- 
structions were  offered  by  counsel  for  the 
order,  or  that  any  exceptions  were  taken  to 
those  given  by  the  court  We  may  therefore 
very  safely  presume  that  the  instructions 
given  by  the  court  were  satisfactory  to  coun- 
sel for  the  order,  although  some  ctltlelam  is 
now  made  of  them. 

The  instructions  were  too  voluminous  and 
covered  some  immaterial  matters  not  in  is- 
sue In  the  case,  but  npon  the  whole,  except 
as  to  the  $25  sick  benefit,  we  do  not  think 
they  were  prejudicial  to  the  substantial 
rights  of  tbe  order.  We  say  this  because,  as 
stated,  there  was  really  but  one  issne  in  the 
case,  and  that  was  whether  the  dues  of  Pat- 
ton bad  been  paid  each  month  within  the 
time  prescribed  by  the  laws  of  the  order. 
This  was,  as  will  readily  be  seen,  a  very 
simple  question  of  fact,  depending  entirely 
on  the  evidence  of  D.  C.  May ;  and  upon  this 
issue  the  jury  were  told  that,  if  they  be- 
lieved Patton  had  been  suspended  for  non- 
payment of  dues,  they  should  find  against  the 
beneficiary. 

[3]  And  although  all  tbe  instructions,  ex- 
cept the  one  telling  the  jury  that  they  should 
find  for  Francis  Patton  unless  they  believed 
Samuel  Patton  bad  been  suapended,  might 
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well  have  been  omitted,  the  giving  of  them, 
In  view  of  the  simplicity  of  the  issue  and 
the  brevity  of  the  testimony,  could  not  have 
misled  or  confused  the  Jury. 

[4]  We  think,  however,  that  the  court  er- 
red in  telling  the  jury  that  they  might  find 
for  Francis  Patton  the  $25  sick  benefit. 
Francis  Patton,  the  beneficiary  In  the  Insur- 
ance policy  on  the  life  of  Samuel  Patton, 
-was  not  entitled  by  virtue  of  her  interest  in 
his  life  policy  to  the  sick  benefits  to  whl<^ 
he  may  have  been  entitled.  These  sick  bene- 
fits. If  he  was  entitled  to  any,  belonged,  not 
to  the  beneficiary  in  his  Ufe  policy,  but  to 
his  estate,  and  therefore  the  Judgment  to  the 
extent  of  $25  on  account  of  sick  benefits  is 
erroneous.  But,  as  this  error  was  due  to  an 
erroneous  Instruction,  It  will  not  be  neces- 
sary to  reverse  the  Judgment  as  to  the  $1,- 
000,  and  on  a  return  of  the  case  the  court 
will  enter  a  judgment  for  Francis  Patton  for 
$1,000,  with  interest  from  November  2,  1913. 

WJierefore  the  Judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  in  conformity 
with  this  opinion. 


WOODS  V.  CINCINNATI,  N.  O.  ft  T.  P. 
KT.  CO. 

(Court  of  AppeaU  of  Kentucky.    Feb.  19, 1918.) 

1.  Masteb  and  8EavANT<S=>276(2)— Injubus 
TO  Sebvant— Railboads— Tback  HiPAlBS— 
Evidence. 

Evidence  held  to  show  that  the  section 
hand's  injuries  resulted  from  pure  accident  for 
which  the  master  was  not  liable. 

2.  Master  and  Sebvant  «=>97  (5)— Injuries 
TO  Servant— KAILB0AD8— Track  Bepaibs— 
Intkbbtate  Commbbck. 

The  mere  fact  that  injuries  to  a  section 
hand  in  placing  a  hand  car  on  the  track  prepara- 
tory to  repairing  the  track  occurred  in  aid  of 
interstate  commerce  did  not  aid  the  servant  who 
was  then  injured,  where  the  injury  resulted 
from  pure  accident 

3.  Masteb  and  Sebvant  <8=9238(4)— Injuries 
TO    Sebvant— Raii-boads— Track    Repairs 

— INSDFPICIBNT  POBCE. 

Patting  a  hand  car  on  the  track  is  a  simple 
thing,  and  if  the  servant  is  familiar  therewith, 
and  the  foreman  does  not  direct  any  certain 
number  of  men  to  perform  the  work,  and  the 
servant  with  three  others  attempts  to  put  the 
car  on  the  track,  the  master  is  not  chargeable 
with  having  furnished  ineufBcient  men. 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common-Law,  and  Equity  Divi- 
sion. 

Action  by  J.  D.  Woods  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  Judgment  on  directed  verdict  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

J.  W.  Rawlings,  of  Danville,  and  O.  M. 
Rogers  and  Richard  G.  Williams,  both  of 
Covington,  for  appellant.  Galviu  &  Oalvin, 
of  Cincinnati,  Ohio,  for  appellee. 

CABBOLL,  J.  The  appellant.  Woods,  re- 
ceived injuries  while  assi&tlng  as  a  track  re- 
pair band  in  putting  a  hand  car  of  the  ap- 


pellee company  aa  the  track,  and  to  recover 
damages  for  the  injuries  sustained  he  brought 
this  suit  At  the  conclui>lon  of  the  evidence 
for  Woods  the  trial  Judge  directed  a  verdict 
for  the  company,  and  Woods   appeals. 

In  the  petition  it  was  charged  tliat  tUe 
railway  company  waa  engaged  in  Interstate 
commerce,  and  that  Woods  was  employed  by 
It  in  such  commerce  at  the  time  he  was  in- 
jured, and  here  we  may  stop  to  say  that 
there  Is  no  dispute  about  this.  It  waa  fur- 
ther averred: 

That  daring  one  night  in  September  he  and 
other  section  hands  of  the  company  were  order- 
ed by  the  foreman  to  put  a  hand  car  on  the 
track  for  the  purpose  of  going  to  repair  some 
track  at  a  place  where  it  needed  attention;  that 
while  BO  engaged  he  was  struck  by  the  hand  car, 
and  fell  on  and  against  the  rails  or  track  and 
was  injured;  "that  said  hand  car  was  caused  to 
strike  and  injure  the  plaintiff  as  aforesaid  by  the 
gross  negligence  of  said  employe  in  the  manner 
and  way  tttey  handled  said  band  car,  and  the 
gross  negligence  of  said  foreman  in  ordering  an 
insuflScient  number  of  men  to  handle  same,  and 
gross  negligence  of  the  defendant  in  not  having 
a  sufiScient  nnmber  of  men  to  handle  said  hand 
car  at  said  time  and  place,  and  his  injuries, 
caused  as  aforesaid,  were  due  to  and  caosed  by 
each  and  all  of  said  acts  of  negligence  afore- 
said." 

It  will  thus  be  seen  that  two  grounds  of 
negligence  were  set  up:  First,  the  negligence 
of  appellant's  colaborers  in  the  manner  in 
which  they  handled  the  car;  and,  second,  the 
negligence  of  the  company  and  its  foreman 
In  failing  to  have  a  sufficient  number  of  men 
to  handle  it  with  safety. 

The  evidence  shows  that  on  the  night  in 
question  Woods  and  11  other  track  repair- 
men, who  It  appears  were  sleeping  in  board- 
ing cars  on  a  siding,  were  ordered  by  the 
foreman.  Hicks,  to  get  their  hand  car,  which 
was  in  a  ditch  on  the  side  of  the  track  near 
the  boarding  cars,  and  put  it  on  the  trade  and 
go  to  the  place  where  the  track  was  out 
of  repair;  that  when  the  men  had  gotten 
ready,  they  went  to  the  hand  car  and  four 
of  them,  including  Woods,  undertook  to  take 
it  from  the  ditch  and  put  It  on  the  track,  the 
foreman.  Hicks,  not  being  present  supervis- 
ing or  looking  after  what  was  being  done, 
although  he  was  in  a  nearby  boarding  car; 
that  the  hand  car  weighed  about  800  pounds, 
and  had  four  short  handles  on  each  end  that 
were  used  to  take  hold  of  and  lift  the  car, 
which  at  this  time  was  standing  in  the  ditch 
about  30  inches  below  the  t(^  of  the  rail; 
tluit  the  ground  between  where  the  hand  car 
was  standing  and  the  ends  of  the  ties  as  w^II 
as  the  track  was  wet  and  slippery  on  acconnt 
of  a  drizzling  rain  that  was  falling  at  the 
time;  that  Woods  took  hold  of  two  of  the 
front  handles,  and  a  man  named  liane  took 
hold  of  the  other  two,  while  two  othn  men 
took  hold  of  the  handles  at  the  other  end  ot 
the  car;  that  Woods  and  Lane  had  their 
backs  towards  the  hand  car  and  ttieir  foces 
towards  the  track  and  were  lifting  as  well 
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as  pulling  while  the  other  two  men  were 
llftlug  and  pushing;  that  while  engaged  In 
this  work,  and  after  the  hand  car  had  been 
carried  8  or  10  feet  and  acroes  one  track, 
Woods'  foot  or  feet  slipped,  and  he  fell  face 
forward  on  the  other  track,  receiving  the  in- 
juries for  w^liich  he  sued ;  that  as  soon  as  he 
fell  another  man  took  his  place,  and  the  four 
men  then  put  the  car  on  the  track;  that 
Woods  was  very  familiar  with  the  manner 
in  which  the  car  was  to  be  taken  from  and 
pnt  on  the  track,  as  he  had  assisted  in  these 
operations  many  times;  that  none  of  the 
other  men  who  had  hold  of  the  car  were 
guilty  of  any  ne^gence,  nor  was  there  any 
defect  in  the  car  or  its  equipment,  nor  is 
there  any  claim  that  the  ditch  or  the  bank  be- 
tween  the  ditch  and  the  track,  or  the  track, 
or  any  premises  about  where  the  car  was  be- 
ing removed,  was  unsafe  or  out  of  repair. 

Woods  In  his  own  behalf  said  that  when 
Hickj,  the  foreman,  woke  him  up  and  said  he 
wanted  the  men  to  go  to  the  place  where  the 
track  was  out  of  repair,  he  seemed  to  be  in 
quite  ft  hurry  and  told  him  to  hurry  up  and 
get  out;  that  he  wanted  12  men  to  go;  that 
he  woke  up  some  of  the  men  and  came  back 
and  flnished  putting  on  his  Clothes;  that  when 
he  went  out  to  the  car  some  of  the  men  were 
already  there;  that  he  was  a  little  bit  excited, 
and  the  foreman  was  telling  them  to  hurry 
up  and  get  the  hand  car  out;  tluit  as  soon 
as  he  got  hold  of  the  car  one  of  the  men 
said,  "LeVs  go,"  and  another  one  said, 
"Boost  it,  boys,"  which  meant  to  push  it, 
and  they  pushed  him  on  top  of  the  rails, 
and  he  tripped  and  fell ;  that  at  the  time 
he  took  hold  of  the  car,  and  when  he  got 
hurt,  Hicks,  the  foreman,  was  in  the  board- 
ing car;  that  there  were  between  20  and  30 
men  in  the  boarding  cars,  and  8  of  them 
worked  In  the  gang  he  worked  with;  that  the 
foreman  ordered  12  men  to  go,  and  he  (Woods) 
called  6  of  them;  that  when  he  went  to  the 
hand  car  he  did  not  know  how  many  men 
were  there,  nor  did  be  look  to  see  how  many 
had  bold  of  it;  that  generally  8  men  would 
assist  in  taking  the  car  off  and  putting  In  oa 
the  track;  that  he  knew  there  were  more 
than  4  men  present  at  the  car,  but  did  not 
at  the  time  know  how  many  had  hold  of  it, 
but  that  he  knew  Hicks,  the  foreman,  was 
not  there,  as  he  was  in  his  boarding  car; 
that  they  were  putting  the  car  on  the  track 
In  the  same  way  that  they  put  it  on  all  the 
time;  that  he  knew  what  was  meant  by  the 
words  "Boost  It"  and  "Let's  go." 

Sam  Napier,  one  of  the  men  who  was  help- 
isiiS  pnt  the  hand  car  on  the  track,  said  that 
4  men  Iiad  hold  of  the  car,  Lane  and  Woods 
in  front  and  himself  and  Campbell  behind; 
that  he  was  shoring  the  car  when  Woods 
fell;  that  all  of  the  men  were  stout,  healthy 
men. 

Millard  Lane  the  only  other  witness  said 
the  men  were  called  out  by  Hicks  and  told  to 
get  the  car  on  the  track  aa  quick  as  th«y 


conld;  that  12  men  were  calldd  out,  and  4 
of  them  had  hold  of  the  car,  and  the  others 
were  around;  that  Woods  told  him  after- 
wards that  be  did  not  know  whether  he  fell 
because  his  pants'  leg  hung  on  something  or 
because  he  stumbled  over  the  rail;  that  the 
car  was  carried  between  8  and  10  feet  and 
Woods  fell  after  they  had  crossed  one  track ; 
that  after  Woods  fell  another  man  took  his 
place  and  then  the  4  handled  the  car  and  put 
it  on  the  right  track. 

Supplementing  what  has  been  already  said; 
it  appears  from  this  evidence  that  the  only 
orders  the  foreman.  Hicks,  gave  were  to  wAke 
up  12  men  to  go  on  the  hand  car  and  to  hur- 
ry and  get  the  hand  car.  He  gave  no  orders 
whatever  as  to  how  many  men  should  help 
put  it  on  the  track,  or  as  to  how  it  should 
be  put  on  the  track.  It  appears,  however, 
that  when  the  4  men  took  hold  of  the  car  and 
were  putting  it  on  the  track,  some  of  the 
other  men  were  standing  about 

[1 ,  t]  The  fact  that  these  men  were  engag- 
ed in  Interstate  commerce  does  not  help 
the  case  for  Woods,  because  in  no  state  of 
case  can  there  be  a  recovery  unless  the  rail- 
road company  has  been  guilty  of  negligence 
of  some  kind  or  another  through  some  em- 
ploye or  another^  and,  there  is  no  evidence 
or  fair  inference  to  show  that  either  the  com- 
pany or  any  of  its  employes  was  guilty  of 
negligence.  The  fall  of  Woods  was  due 
entirely  to  the  fact  that  he  either  stumbled  or 
slipped  in  crossing  the  tracks;  it  was  a  pure 
accident  for  wliich  no  one  could  be  blamed. 

[II  Patting  the  car  on  the  track  was  a  very 
simple  thing,  and  Woods  was  thoroui^Iy 
familiar  with  the  method  of  -doing  it,  as  be 
had  assisted  many  times  in  taking  it  ofT  and 
putting  it  on  the  track.  If  fbur  men  were 
not  enough  to  lift  and  carry  it  with  safety, 
and  there  should  have  been  dght  men,  this 
was  not  the  fault  of  the  foreman,  as  he  gave 
no  directions  whatever  as  to  how  many  men 
should  assist  in  putting  the  car  on  the  track 
and  was  not  immediately  In  charge  of  the 
work.  Other  men  were  standing  about,  and 
evidetiHy  the  four  men  who  had  hold  of  the 
car  did  not  think  the  assistance  of  the  others 
was  needed  or  they  would  have  called  on 
them.  That  they  were  not  needed  is  also 
made  dear  by  the  fact  that  the  car  was 
carried  several  feet  by  Woods  and  the  other 
men,  and  after  he  fell  and  became  disabled 
another  man  took  Ills  place,  and  these  four 
took  the  car  to  the  track  on  which  it  was  to 
he  put. 

In  all  cases  in  which  a  directed  verdict  Is 
ordered  it  is  necessary  that  we  should,  *nd 
we  do,  carefnlly  read  and  consider  the  whole 
of  the  evidence  for  tM  purpose  of  deter- 
mining whether  the  ruling  of  the  trial  court 
in  taking  the  case  from  the  Jury  was  correct, 
because  this  is  the  only  question  In  such 
cases.  In  this  case  we  have  observed  this 
practice,  and  fail  to  find  any  evidence  or 
reasonable  Inference  therefrom  that  would 
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Warrant  us  In  ruling  tbat  the  trial  }ndge 
committed  error. 
Wherefore  the  judgment  Is  affirmed. 


HUNTINGTON  CONTRACT  CO.  y.  BUSH. 
(Court  of  Appeals  of  Kentucky.    Feb.  22, 191S.) 

1.  Tbiai,  <8=>255(11)— Injuries  to  SEBVAirr— 
Instructions. 

It  was  reversible  error  to  instruct  that  the 
master  was  liable  if  its  foreman  told  plaintiff 
that  it  was  safe  to  work  under  a  cliff,  from 
which  a  rock  fell  and  injured  plaintiff,  where 
there  was  no  instruction  as  to  negligence  or  or- 
dinary care,  though  none  was  requested. 

2.  Dakaobs  «=»15S(2)— Pebsonal  Irjubies— 
Pleading — Proof. 

An  allegation  tbat  defendant  caused  plain- 
tiff to  be  "permanently  injured  in  his  back,  ribs, 
spine,  head,  arms,  and  legs,  and  also  to  be  in- 
ternally injured,  and  caused  him  to  be  perma- 
nently injured  m  his  nervous  system  and  each 
and  ever^  member  of  his  bodv  to  some  extent," 
was  sufiicient  to  allow  proof  of  injury  to  his 
kidneys  and  the  passage  of  blood  in  his  urine. 
S.  Damages  «=»144  —  Special  Damages  — 
Pleading. 

An   allegation  that   plaintiff  by   reason   of 

injuries  "had  lost months  of  time  to  the 

yalue  of  $ ,"  amounts  to  no  allegation  of 

special   damages,  and   affords  no  basis  for  a 
judgment  therefor. 

Appeal  from  Circuit  Court,  Breatbltt 
County. 

Action  by  Charlie  Busb  against  the  Hunt- 
ington Contract  Company.  Jndgment  for 
plaintiff,  and  defendant  appeals.    Reyersed. 

Chester  Gourley,  of  Jackscm,  for  appellant. 
South  Strong,  of  Jackson,  J.  M.  McDanlel,  of 
Beattyrllle,  and  E.  £.  Hogg,  of  BooneTlUe, 
for  appellee. 

MILIjBR,  J.  The  appellant  company  op- 
erated a  narrow  gauge  railroad  on  Quicksand 
creek  in  Breatbltt  county.  In  chaikging  the 
location  of  the  trac^,  so  as  to  prevent  the 
high  water  from  washing  it  and  to  enable 
the  trains  to  pass  easily,  it  became  neces- 
sary to  remove,  by  blasting,  a  cUfl  which 
bung  over  the  right  of  way.  While  the  com- 
pany was  engaged  In  making  these  changes, 
the  appellee  Bush  and  other  employes  were 
at  work  below  the  cliff,  throwing  blasted 
rock  and  earth  out  of  the  right  of  way,  un- 
der tbe  supervision  of  Williams,  the  com- 
pany's foreman.  Several  shots  of  dynamite 
had  been  fired,  throwing  down  large  quanti- 
ties of  rock  and  dirt.  A  short  time  there- 
after WilUams  inspected  tbe  premises  and 
said  to  tbe  workmen  tbat  be  thought  tbe 
place  was  safe^  whereupon  tbey  resumed 
tbeir  work.  Sbortly  thereafter  a  large  rock 
fell  from  tbe  overhanging  cliff,  striking 
Bush  a  slanting  blow  in  tbe  back,  as  he 
claims,  and  knocking  him  into  the  cre^,  a 
distance  of  about  18  feet.  Busb  landed  on 
«  rock  pile,  and  claims  be  was  severely  in- 
jured. 

The  company  contends,  however,  tliat  the 


falling  rock  did  not  strike  Bush,  that  be  was 
not  injured  in  any  way  on  tbat  occasion,  and 
tbat  be  uecame  frightened  and  voluntarily 
jumped  over  tbe  bank  into  tbe  creek.  The 
accident  occurred  on  April  12,  1912,.  and  on 
January  23,  1013,  Busb  filed  this  acUon 
against  the  appeUant  company  to  recovrer 
damages  for  bis  alleged  injuries.  At  tbe 
trial  held  in  January,  1916,  Bush  recovered 
a  verdict  for  $1,500;  nine  Jurors  concur- 
rlDg.  Tbe  c(Mnpany  appeals,  and  assigns  the 
following  errors  for  a  reversal:  (1)  Error  in 
tbe  first  and  second  instructions;  (2)  admis- 
sion of  incompetent  testimcmy ;  (3)  newly  dis- 
covered evidence;  and  (4)  ezcesslveness  of 
tbe  verdict 

1.  Complaint  is  made  of  tbe  first  and  sec- 
ond instructions  which  read  as  follows: 

(1)  "The  court  instructs  the  jury  that  if  tbey 
believe  from  the  evidence  tbat  plaintiff,  Charlie 
Bush,  was  informed  by  the  foreman,  Charlie 
Williams,  that  tbe  place  where  said  Bnsh  was 
injured  was  in  a  reasonable  safe  condition,  that 
plaintiff  Charlie  Bush  had  a  right  to  rely  upon 
the  statement  of  the  foreman  and  to  proceed 
with  the  work  the  foreman  required  him  to  do, 
unless  the  danger  was  so  imminent  or  obvious 
tbat  a  person  of  ordinary  prudence  would  not 
have  undertaken  said  work;  and  if  the^  believe 
from  the  evidence  that  while  proceedmg  with 
said  work  required  of  him  by  tbe  foreman  that 
plaintiff  was  injured  in  his  ribs,  back,  head, 
spine,  hips,  breast,  and  kidneys,  tbey  will  find 
for  the  plaintiff  such  a  sum  as  reasonably  com- 
pensate him  for  his  physical  and  mental  suf- 
l«ing,  if  any,  he  has  sustained  as  a  direct  re- 
sult of  said  hijuriea,  and  also  for  any  suffering, 
if  any,  plaintiff  may  reasonably  be  expected  to 
suffer  in  the  future  as  a  direct  result  of  said 
injuries,  and  also  for  the  permanent  impair- 
ment, if  any,  of  plaintiff's  power  to  earn  money, 
caused  as  a  direct  result  of  said  injuries ;  but 
the  entire  finding  of  the  jury,  if  tbey  find  for 
plaintiff  shall  not  exceed  the  sum  of  ^,000.  the 
amount  claimed  in  the  petition." 

(2)  "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  tbat  the  foreman, 
Charlie  Williams,  was  in  the  presence  of  the 
plaintiff,  Charlie  Bush,  when  he  was  injured, 
and  assured  him  there  was  no  danger  in  doing 
the  work  required  of  him,  that  it  was  not  the 
duty  of  plaintiff  Bush  to  inspect  the  place,  but 
plaintiff  had  the  right  to  rely  upon  the  assur- 
ance of  his  foreman  and  proceed  with  tbe  work 
which  he  was  directed  to  do,  and  if  injured 
while  at  said  work,  as  set  out  in  instruction 
No.  1,  tbey_  will  find  for  the  plaintiff  as  set  out 
in  instruction  No.  1." 

Tbe  third  instruction  gave  the  law  of  con- 
tributory negligence,  the  fourth  that  of  as- 
sumed risk,  while  tbe  fifth  and  last  tUijtruc- 
tion  authorized  a  verdict  by  nine  Jurors.  It 
wUl  be  observed  that  tbe  court  gave  no  in- 
struction defining  either  negligence  or  ordi- 
nary care. 

Appellant's  complaint  in  this  respect  is 
tbat  neither  tbe  first  nor  tbe  second  instmc- 
tion  is  predicated  upon  negligence  upon  tbe 
I>art  of  tbe  defendant,  and  that  under  these 
Instructions  the  jury  was  authorized  and  di- 
rected to  find  for  tbe  plaintiff,  notwithstand- 
ing tbe  fact  that  tbe  company  and  its  fare- 
man  migibt  not  have  been  negligent  in  any  re- 
spect.   Or,  to  state  tbe  proposition  afiaimia- 
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tlvely,  appellant  contends  It  was  not  liable 
In  case  Williams  exercised  ordinary  care  In 
providing  Bush  a  safe  place  to  work,  and 
In  inspecting  the  place  before  giving  the  as- 
surance of  Its  safety. 

[1]  The  first  Instruction  Is  undoubtedly 
faulty,  and  the  second  repeats  the  error.  It 
Is  elementary  law  that  an  employer  is  not 
an  insurer  of  the  safety  of  the  employe.  He 
is  liable,  not  because  of  danger  in  the  em- 
ployment, U  it  be  dangerouB)  but  only  by  rea- 
son of  his  negligence.  The  principles  of  neg- 
ligence must  therefore  be  consulted  in  deter- 
mining whether,  in  any  particular  case,  an  in- 
jured employ^  is  entitled  to  recover ;  and  be- 
fore he  can  recover  he  mnst  show  that  some 
negligent  act  or  omission  of  the  employer  was 
the  proximate  cause  of  his  injury.  18  R.  C.  L. 
544.  This  the  trial  court  wholly  failed  to  do 
in  any  of  its  instructions  to  the  Jury.  It  1> 
true,  the  defendant  offered  no  Instruction  up- 
on this  point;  but  that  fact  did  not  relieve 
the  trial  court  of  the  duty  of  peopetly  In- 
structing the  jury  upon  the  Issues  submitted. 

[2]  2.  It  la  Insisted  that  the  trial  court 
erred  In  permitting  Bush  to  prove  injury  to 
his  kidneys,  and  the  passage  of  blood  in  his 
urin^  when  these  matters  were  not  suffl- 
clently  alleged  In  the  petition.  This  objec- 
tion is  based  upon  the  well-known  rule  ot 
law  that  the  allegations  of  the  petition  aa 
to  spedflc  injuries  preclude  proof  of  injuries 
not  alleged.  The  reason  for  the  rule  Is  that 
the  spedflcation  of  injuries  notifies  the  de- 
fendant of  the  particular  iujurles  uxion  which 
the  plalntUf  seeks  to  recover,  <diallenglng  an 
Issne  npon  those  facts  alone,  and  inviting 
evidence  solely  to  support  or  refute  it.  Ches- 
apeake &  Nashville  Ry.  Co.  y.  Hamner,  66 
S.  W.  375,  23  Ky.  I>aw  Rep.  1846;  Cumb.  T. 
&  T.  Co.  v.  OverfleM,  127  Ky.  567, 106  S.  W. 
242,  32  Ky.  Law  Rep.  421.  But  if  the  speci- 
fication is  broad  enough  to  rea8<mably  in- 
dnde  the  injury  proved,  although  not  actual- 
ly tvecified,  the  testimony  should  be  admit- 
ted since  it  would  not  mislead  the  defendant. 
The  petition  alleges  that  the  falling  of  the 
rock  against  Rush  couAed  him  to  be  "perma- 
nently injured  In  bis  back,  ribs  (several  of 
which  were  broken),  spine,  head,  arms,  and 
legs  and  also  to  be  Internally  Injured  and 
caused  blm  to  be  permanently  Injured  In  his 
nervous  system  and  each  and  every  member 
of  his  body  to  some  extent."  We  think  this 
allesatiion  of  internal  Injuries  was  sufficient 
to  make  competent  the  proof  of  Injury  to  big 
kidneya  and  the  passage  of  blood  In  his 
urine. 

[S]  8.  It  is  further  objected  that  the  court 
erroneously  permitted  Bush  to  prove  his  loss 
of  time  under  an  allegation  that  he  "had  lost 

months   of   time,   to   the  valne  of 

I .**    It  is  well  settled  that  an  allegation 

of  this  character  amounts  to  no  allegation  of 
special  damages  and  affords  no  basis  for  a 
Judgment   therefor.     Lexington  Ry.   Oo.   v. 


Johnson,  139  Ky.  828,  122  S.  W.  830,  Lloyd 
V.  Knadler,  68  6.  W.  803,  22  Ky.  Law  Rep. 
776. 

In  view  of  the  fact  that  the  case  will  have 
to  be  reversed  for  a  new  trial  It  is  not  nec- 
essary that  the  other  errors  complained  of,  if 
they  be  errors,  should  be  passed  upon,  and 
they  are  not  decided. 

Judgment  reversed. 


MERIWBTHER  et  aL  v.  SUMMERS  et  aL 
(Court  of  Appeals  of  Kentucky.    Feb.  22,  1918.) 

1.  CUEKEB  OF  COUBT  €=37— ASSISTANTS— SAL- 
ARIES—UNPAID    Fees. 

Under  Ky.  St  H  1761-1767,  dq>nty  clerks 
of  court  have  the  right  to  look  to  the  fees  of 
the  clerk's  office  that  remain  unpaid  at  the  ex- 
piration of  the  clerk's  term  for  the  payment  of 
any  salaries  doe  and  nnpaid. 

2.  Cu»KS  or  CouKT  <»=>37  —  SAT.AauB  —  Uh- 

PAIO  FiaSS — SUCCEKDINO  CLKRK. 

Although  under  Ky.  St  §J  1761-1767,  it  is 
the  duty  of  a  clerk  of  court  to  collect  fees  earn- 
ed by  bis  predecessor  and  report  to  the  auditor 
that  they  were  fees  earned  by  his  predecesaor,  he 
is  not  liable  to  the  deputies  of  bis  predecessor 
who  are  entiUed  to  unpaid  salaries  therefrom; 
he  being  accountable  only  to  the  auditor,  to 
whom  such  deputies  must  look  for  their  unpaid 
salaries. 

Appeal  from  Circuit  Court,  Jefferson  €!onn- 
ty,  Chancery  Branch,  Second  Division. 

Action  by  Lewis  Meriwether  and  others 
against  Louis  Summers  and  another.  Judg- 
ment for  def^idants,  and  plaintiffs  appeal. 
Affirmed. 

ESmer  C.  Underwood,  of  Louisville,  for 
appellants.    Benjamin  H.  Sachs,  and  M.  A., 

0.  A.  &  J.  G.  Sachs,  all  of  Louisville,  for 
appellees. 

SETTLE,  C.  J.  This  action  was  brought 
by  the  appellants,  Lewis  Meriwether  and  16 
others  named  in  the  petition  as  plaintiffs, 
against  the  appellees,  Louis  Summers  and 
W.  L.  Weller,  Jr.,  for  certain  amounts  claim- 
ed to  be  due  them,  respectively,  as  salary 
earned  by  them  while  acting  as  deputy  derks 
for  the, appellee  W.  L.  Weller,  Jr.,  during 
his  term  of  office  as  clerk  of  the  Jefferson 
circuit  court,  and  which  were  unpaid  when 
the  latter's  term  of  office  expired  January 

1,  1910. 

The  facts  set  forth  in  the  petition  are.  In 
substance,  that  when  the  term  of  office  of 
the  appellee  W.  L.  Weller,  Jr.,  as  circuit 
clerk  expired,  his  salary  and  the  ordinary 
expenses  of  the  office  had  been  paid  in  full, 
but  that  salaries  due  the  appellants,  his  depu- 
ties, amounting  in  the  aggregate  to  more 
than  $10,000,  were  unpaid.  Weller  was  suc- 
ceeded in  office  by  the  appellee  Louis  Sum- 
mers, who  continued  in  the  office  for  a  full 
term  of  six  years.  When  Weller  went  out 
of  office  many  cost  or  fee  bills  earned  dnrlng 
his  term  of  office  had  not  been  ndleoted, 
and  remained  unpaid,  mtil  collected  by  bis 
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succeBsor,  Sumiaers.  This  was  especially 
true  as  to  the  costs  in  suits  that  were  still 
pending  at  the  expiration  of  Weller's  term 
aad  the  commencement  of  Summers'.  From 
time  to  time  during  Summers'  term  of  otRce 
these  costs  or  fee  bills,  or  such  of  them  as 
were  collectable,  were  paid  by  the  persons 
owing  them  to  Summers,  who  was  authoriz- 
ed by  law  to  receive  them.  These  costs  and 
fees  Summers  reported  and  paid  to  the  state 
auditor,  as  required  by  law;  failing,  how- 
ever, as  alleged  in  the  petition,  to  indicate 
in  his  reports  to  the  auditor,  as  required  by 
law,  that  the  moneys  so  received  by  him  were 
the  fees  and  costs  earned  by  Weller  and  iita 
deputies. 

It  is  further  alleged  that  by  this  means 
Summers  procured  from  the  state  auditor 
and  applied  to  bis  own  salary  those  of  his 
deputies  and  to  his  office  expenses  from  time 
to  time  75  per  cent  of  all  fees  so  collected 
by  him,  earned  during  the  term  of  office  of 
Weller,  which  should  have  been  appUed  to 
the  payment  of  the  appellants'  salaries,  and 
converted  the  same  to  his  own  use.  After 
procuring  an  examination  of  Summers'  books 
by  an  expert  and  ascertaining  the  amount 
of  fees  and  costs  tbiis  collected  by  lilm  that 
were  earned  during  the  term  of  office  of 
Weller,  and  wbldi,  it  Is  claimed,  should  have 
been  applied  to  the  payment  of  appellants' 
salaries,  respectively,  the  latter  made  de- 
mand of  Summers  for  what  they  claimed 
to  be  due  them,  and  his  refusal  to  pay  same 
resulted  in  this  action ;  the  former  clerk, 
Weller,  being  Joined  as  a  nominal  party  de- 
fendant The  recovery,  however,  is  sought 
against  Summers  alone.  The  appellee  Sum- 
mers filed  a  general  demurrer  to  the  petition, 
which  the  circuit  court  sustained.  Appellants 
then  filed  an  amended  petition  making  more 
specific  certain  allegations  of  the  original 
petition,  whereupon  the  appellee  Summers 
insisted  upon  his  demurrer  to  the  petition, 
as  amended,  and  the  demurrer  being  again 
sustained,  and  appellants  declining  to  plead 
further,  their  petition  was  dismissed.  From 
the  judgment  manifesting  these  rulings,  they 
prosecute  this  appeal. 

The  denmrrer  raises  every  question  of  law 
we  are  required  to  decide,  and  the  decision 
of  these  questions  must  be  controlled  by  the 
statutes  applicable  to  them.  Kentucky  Stat- 
utes, i  1761,  provides: 

"The  clerk  of  the  circuit  court,  the  clerk  of 
the  county  court  and  the  sheriff  of  each  county 
having  a  population  of  seventy-five  thousand  or 
over,  shall,  on  the  first  day  of  each  month,  sever- 
ally, send  to  the  auditor  of  public  accounts  a 
statement,  subscribed  and  sworn  to  by  each  of 
th<>m,  showing  the  amount  of  money  received  or 
collected  by  or  for  each  of  them  the  preceding 
month,  as  fees  or  compensatioD  for  official  du- 
ties, and  shall,  with  such  statement,  send  to  the 
auditor  the  amount  so  collected  or  received." 

Section  1702  fixes  the  salary  of  the  circuit 
and  county  court  clerks  at  9fi<000  per  annum 
each,  and  provides  that  the  number  of  depu- 
ties allowed  to  each  and  the  oomi)ensation  of 


each  of  such  deputies,  except. the  cbief  depu- 
ty, as  well  as  the  amount  allowed  for  the 
necessary  expenses  of  the  office,  shall  be  reg- 
ulated and  fixed  by  an  order  entered  upon 
the  order  book  of  the  circuit  court  and  coun- 
ty court,  and  signed  by  a  majority  of  the 
judges  of  such  courts;  and  that  a  certified 
c<^y  of  the  order  shall,  as  soon  as  entered, 
be  forwarded  to  the  auditor  of  public  ac- 
counts, as  shall  a  copy  of  any  subsequent 
changes  made  therein.  Section  1763  fixes  the 
salary  of  the  chief  deputy  of  both  the  circuit 
and  county  clerks,  and  provides  that  tlie 
salary  of  each  of  the  other  deputies  shall  be 
fixed  at  a  reasonable  amount,  not,  however, 
to  exceed  ?1,500  per  annum.  Section  1764 
provides: 

"The  salary  of  each  officer,  his  deputies  and 
expenses  of  office,  shall  be  paid  monthly  by  the 
tr«tsui«r  of  the  state  upon  the  warrant  of  the 
auditor,  made  payable  to  the  officer.  If  seventy- 
five  per  cent  of  the  amount  paid  into  the  state 
treasury  in  any  month  is  not  sufficient  to«pay 
the  salaries  and  expenses  for  that  montli,  the 
deficit  may  be  made  op  oat  of  the  amount  paid 
in  in  any  succeeding  month:  but  in  no  event 
shall  the  amount  paid  by  the  auditor  to  any 
officer  for  salaries  and  expenses  exceed  seventy- 
five  per  cent  of  the  amount  paid  into  the  treas- 
ury each  month  by  audi  officer,  during  his  offi- 
dal  term." 

Section  1767  declares  that: 

"When  the  term  of  any  chief  officer  shall  ex- 
pire, or  he  shall  die  or  resign,  or  be  removed 
from  the  office,  he  or  his  personal  representative, 
trustee,  or  committee,  as  the  case  may  be,  shall 
at  once  deliver  to  his  successor  in  oCace  all  ac- 
counts, claims  and  fees  due  to  such  officer  in 
his  official  capacity;  and  it  shall  be  the  duty 
of  such  successor  to  have  such  fees,  claims  and 
accounts  collected,  or  the  auditor  may,  in  his 
discretion,  when  said  fees  and  claims  are  so  de- 
livered to  the  successor,  appoint  some  person  to 
collect  them,  and  if  be  does  the  successor  shall 
at  once,  or  at  jny  time  when  demanded  by  such 
person,  deliver  to  him  all  accounts  and  fees 
uncollected.  The  successor,  or  the  person  ap- 
pointed by  the  auditor,  as  the  case  may  be,  shall, 
every  sixty  days  after  receiving  such'  accounts, 
fees  and  claims,  report  to  the  aoditon  under 
oath,  the  amount  collected  thereon,  and  at  the 
same  time  pay  to  the  auditor  the  amoimt  so  col- 
lected, and  shall  continue  to  so  report  for  three 
years,  unless  the  accounts,  fees  and  claims  are 
sooner  collected." 

[1,2]  Undoubtedly,  the  appellants  as  the 
deputies  of  Weller  had  tbe  right  to  look  to 
tbe  earnings  of  the  omce  under  Weller's  ad- 
ministration that  remained  unpaid  at  the  ex- 
piration of  his  term  for  the  payment  of  any 
salaries  due  and  unpaid  them  for  services 
rendered  Weller  while  clerk.  It  is  likewise 
true  that  under  sections  1761-1767  Summers 
was  charged  with  the  duty  of  collecting  and 
paying  to  the  auditor  such  fees  and  costs  as 
were  earned  during  the  term  of  office  of  Wel- 
ler and  remained  unpaid  at  the  expiration  of 
the  latter's  term,  such  payments  to  be  made 
to  the  auditor  at  the  end  of  60  days  following 
the  collections  of  such  previously  earned  fees 
or  costs ;  and  according  to  the  averments  of 
the  petition  this  was  done  by  the  appellee 
Summers,  but  without  indicating  that  they 
were  fees  or  costs  which  had  be&a.  earned 
during  the  term  of  office  of  Weller.     Seven- 
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ty-flve  per  centum  of  these  coUectlona  should 
have  been  applied,  not  by  Summers,  but  by 
the  auditor,  to  the  payment  of  appellants' 
salaries,  but  this  was  not  done.  So  It  ap- 
pears from  the  allegations  of  the  petition 
that  the  fees  or  costs  earned  by  the  <^ce  dur- 
ing the  term  of  Weller  and  remaining  un- 
paid at  the  expiration  of  his  term  that  were 
collected .  by  Summers  were,  admittedly,  re- 
ported and  paid  by  him  to  the  auditor,  al- 
though he  failed  to  indicate  In  his  reports 
to  that  officer  that  they  were  the  earnings  of 
the  office  during  the  incumbency  of  his  prede- 
cessor. It  is  patent  that  the  claims  here 
urged  by  appellants  do  not  arise  out  of  any 
contractual  relation  existing  between  them 
and  the  appellee  Summers.  Nor  is  the  latter's 
relationship  to  them  that  of  trustee.  Section 
1767  of  the  Statutes,  supra,  made  him  a  mere 
agent  of  the  auditor  to  collect  all  fees  or 
claims  owing  the  office  earned  during  the 
term  of  his  predecessor,  and  to  report  and 
pay  same  to  the  auditor ;  and  other  sections 
of  the  statute  provide  appropriate  penalties 
tor  any  failure  on  his  part  to  properly  per- 
form the  duties  thus  required  of  him.  There- 
fore the  appellee  Summers  is  responsible  to 
the  auditor  of  public  accounts,  and  for  any 
failure  on  his  part  to  fully  and  fairly  settle 
with  the  auditor  be  can  and  should  be  made 
to  account  to  that  officer  alone.  If  correct 
in  this  conclusion,  the  appellants  have  no 
cause  of  action  against  the  appellee  Sum- 
mers. They  should  have  looked  to  the  audi- 
tor for  their  salaries ;  and  while  it  is  not  nec- 
essary to  here  decide,  nor  do  we  decide,  that 
a  proceeding  by  mandamus  against  the  audi- 
tor would  have  compelled  the  payment  by  the 
latter  of  their  salaries,  resort  to  that  remedy 
would  have  afforded  appellants  proper  means 
of  determining  their  rights,  and,  at  the  same 
time,  have  advised  the  auditor  of  the  neces- 
sity of  proceeding  against  the  appellee  Sum- 
mers for  any  delinquencies  here  complained 
of,  of  w^^ch  he  may  be  found  guilty. 

As  the  petition,  as  amended,  failed  to  state 
a  <;ause  of  action  against  the  appellee  Sum- 
mers, the  ruling  of  the  circuit  court  In  sus- 
taining the  demurrer  to  the  same  and  dis- 
missing the  action  was  not  error.  Wherefore 
the  Judgment  is  affirmed. 


POLLABD  et  al.  v.  HAMILTON. 

(Court  of  Appeals  of  Kentucky.    Feb.  12,  191&) 

1.  Pabtition  4=377(4)— Actions— Nbcessitt 
OF  Pbovino  Indivisibility. 
CSv.  Code  Prac.  1 126,  subsec.  1,  requires  al- 
legations of  a  petition  against  a  defendant  who 
is  under  any  aisability  except  coverture  to  be 
proved,  though  not  specifically  traver8«d,  and 
subsection  3  similarly  provides  relative  to  al- 
legations against  defendants  constructively  sum- 
moned who  have  not  appeared  in  the  action. 
Held,  that  in  a  suit  to  sell  land  for  division  where 
the  statutory  guardian  of  nonresident  infants 
constructively  summoned,  filed  an  answer,  their 
nonresidence  did  not  make  it  necessary  to  prove 


the  allegation  at  to  the  indivisibility  of  the  land, 
but  under  subsection  3  their  Inluiey  made  it 
necessary  to  prove  such  allegation. 

2.  Pabtition   «=a77(4)— Sam  <w  PaoPKBTT— 
Waivbb  of. Proof  of  iNoiviBiBiLrrT. 

In  view  of  the  rule  that  in  suits  for  the 
sale  of  property  for  the  purpose  ot  division,  it 
the  share  of  each  joint  owner  be  of  a  value 
more  than  $100  the  indivisibility  of  the  proper- 
ty must  be  shown  if  denied,  and  also  ill  view 
of  Civ.  Code  Prac.  |  126,  subsec.  1,  requiring 
allegations  against  infants  to  be  traversed, 
though  no  pleading  be  filed,  the  statutory  guard- 
ian of  infant  defendants  in  a  suit  to  sell  land 
for  division  could  not  waive  proof  of  the  indivisi- 
bility of  the  land. 

3.  Pabtition     «=377(4)— Actio n»— Necessity 
of  Pbovino  Indivisibility. 

In  a  suit  to  sell  land  in  which  infant  defend- 
ants had  an  interest  for  purposes  of  division, 
where  it  appeared  that  there  were  only  3^ 
acres  of  land,  that  it  bad  a  house  of  some  de- 
scription upon  it,  a^d  that  one  of  the  joint  own- 
ers had  only  a  one-twentieth  interest,  it  might 
be  presumed  without  proof  that  the  land  could 
not  be  divided  in  kind  so  as  to  allot  to  each 
owner  his  proportionate  share. 

4.  Pabtition  4=3113— Afpeai^-iMattsbb  Re- 
view abix. 

In  a  suit  to  sell  land  for  purpose  of  divi- 
sion, where  defendants  appealed  only  from  the 
judgment  ordering  the  safe,  and  not  from  the 
order  confirming  the  sale,  the  inadequacy  of  the 
price  could  not  be  reviewed. 

Appeal  from  CSrcuit  Court,  Garrard 
County. 

Suit  by  James  I.  Hamilton  against  Clyde 
Pollard  and  others.  From  a  judgment,  de- 
fendants appeaL    Affirmed. 

Cbariea  C.  Fox,  of  Danville,  for  appellants. 
Lewis  L.  Walker,  H.  C.  Kauffman,  and  J.  L 
Hamilton,  all  of  Lancaster,  for  appellee. 

THOMAS.  J.  This  suit  was  brought  by 
appellee,  J.  I.  Hamilton,  against  appellants 
Clyde  PoUard  and  Sallie  Pollard  and  their 
statutory  guardian,  they  being  Infants,  to 
procure  the  sale  of  a  lot  in  the  dty  of  Lan- 
caster, Ky.,  containing  3%  acres,  (or  pur- 
poses of  division.  The  proceeding  is  one  au- 
thorized by  subsection  2  of  section  490  of 
the  Civil  Code  of  Practice,  and  in  plaintiff's 
pleading  the  necessary  and  proper  allegations 
concerning  possession  and  the  indivisibility 
of  the  land  were  made. 

In  the  original  petition  It  is  alleged  that 
plaintiff  owned  two-flftbs  undivided  inter- 
est in  the  lot,  and  that  defendants  owned 
the  remaining  three-fifths  interest  The  land 
was  originally  owned  by  defendants'  father, 
one  George  Pollard,  who  died  Intestate  in 
1906,  leaving  as  his  only  heirs  six  children, 
the  two  defendants,  two  sons.  Homer  and 
Thomas  Pollard,  and  two  daughters,  Gertie 
and  Ida  Pollard,  the  last  two  being  dead,  as 
alleged,  and  leaving  their  remaining  broth- 
ers and  sisters  as  their  only  heirs  at  law. 
The  plaintiff  acquired  the  interest  of  Tom 
Pollard  after  the  death  of  Gertie  Pollard, 
and  he  thereby  acquired  a  one-fifth  undivid- 
ed Interest  in  the  property.  But  it  appear- 
ed that  at  the  time  of  the  renditloa  of  the 
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Jadgment  Ida  Pollard  was  dead,  her  death 
occurring  after  plaintiff  procured  hla  deed 
from  Homer  Pollard,  and  the  Interest  which 
the  latter  Inherited  from  his  sister  Ida  was 
not  conveyed  by  that  deed,  and  Homer  ap- 
pears to  BtlU  be  tiie  owner  of  a  one-twentieth 
undivided  Interest  in  the  lot. 

The  defendants  were  nonresidents,  and  a 
warning  order  was  made  and  a  nonresident 
attorney  appointed  who  filed  a  report  and 
was  discharged.  The  statutory  guardian  also 
filed  answer  stating  that  he  knew  of  no  de- 
t&aae  that  could  be  made  to  the  relief  sought 
by  the  petition  and  Its  amendments.  It  ap- 
pears that  the  plaintiff  and  the  statutory 
guardian  agreed  to  dispense  with  the  taking 
of  proof  by  depositions  to  show  the  indivis- 
ibility of  the  property,  and  that  affidavits 
might  be  substituted  for  depositions  to  prove 
that  fact  Accordingly,  an  affidavit  of  a 
citizen  living  near  the  property  was  filed, 
stating  that  the  property  could  not  be  divid- 
ed In  kind,  and  that  It  would  be  necessary 
to  sell  It  in  order  to  ^ect  a  division.  The 
cause  was  then  submitted,  and  a  judgment 
decreeing  the  sale  was  rendered.  The  com- 
missioner who  was  directed  to  do  so  carried 
out  the  sale  and  filed  his  report,  but  before 
It  was  confirmed  the  Infant  defendants  In  the 
name  of  their  statutory  guardian  filed  ex- 
ceptions thereto  upon  the  two  grounds  that: 
(1)  The  judgment  was  erroneous  because 
proof  was  not  taken.  A's  required  in  such 
cases,  to  show  the  indivisibility  of  the  prop- 
erty; and  (2)  that  the  accepted  bid  was 
Inadequate.  These  exceptions  were  overrul- 
ed, from  which  order  an  appeal  was  prayed 
to  this  court ;  but  in  the  statement  required 
by  section  739  of  the  Civil  Code  of  Practice 
found  In  the  record,  no  appeal  Is  prosecuted 
from  the  order  overruling  the  exceptions  to 
the  sale  and  confirming  it,  but  the  appeal,  as 
appears  from  such  statement,  la  only  from 
the  judgment  ordering  the  sale.  So  that  the 
only  question  presented  is  whether  under  the 
facts  disclosed  the  court  erred  in  adjudging 
the  sale  without  there  being  In  the  record 
proof  by  depositions  showing  the  land  to  be 
indivisible. 

[1]  It  Is  insisted  by  appellants  that  they 
being  inftints,  subsection  1  of  section  126  of 
the  Code  requires  proof  of  the  allegation  of 
indivisibility,  although  It  may  not  be  travers- 
ed, and  that  since  they  were  nonresidents 
the  same  requirement  as  to  proof  of  the  al- 
legations of  the  petition  is  demanded  by  sub- 
section 3  of  the  same  section.  Answering 
this  latter  contention,  it  Is  sufficient  to  say 
that  the  Infants,  although  constructively  sum- 
moned, were  brought  before  the  court  by  an- 
swer of  their  statutory  guardian,  as  was  held 
by  this  court  in  the  cases  of  Shelby  v.  Har- 
rison, 84  Ky.  149,  Scott  v.  Graves,  153  Ky. 
221,  154  S.  W.  10S4,  Ellis  v.  Smith,  14T  Ky. 
99,  143  S.  W.  776,  Larrabec  v.  Larrabee,  71 
S.  W.  645,  24  Ky.  Law  Rep.  1423,  and  Moore 
V.  Potter-Matiock  Trust  Co.,  167  Ky.  201,  180 
S.  W.  789.     If  appellants'  objection  to  the 


judgment  of  sale  was  founded  upon  no  other 
error  than  the  failure  to  prove  the  allega- 
tions of  the  petition  because  of  nonresidency 
of  the  defendants,  the  cases  referred  to 
would  seem  to  remove  that  objection.  But, 
inasmuch  as  the  appellants  were  Infants,  we 
are  convinced  that  It  was  necessary  to  prove 
the  allegations  of  the  petition  as  required  by 
subsection  1  of  section  126,  supra. ' 

[2]  The  correctness  of  this  proposition  Is 
conceded'  by  counsel  for  appellees,  but  he  in- 
sists that  it  was  competent  for  the  statutory 
guardian  to  waive  that  requirement,  and  to 
agree  that  the  necessary  proof  might  be 
taken  by  affidavit,  and  he  having  done  so  in 
this  case,  this  ground  of  complaint  urged 
against  the  judgment  by  the  Infant  falls  to 
the  ground.  We  do  not,  however,  find  our- 
selves able  to  agree  with  counsel  in  this  con- 
tention. The  rule  is  firmly  established  In 
this  jurisdiction  that  In  suits  for  the  sale  of 
property  for  the  purpose  of  division  among 
the  joint  owners  if  the  shares  of  each  joint 
owner  be  of  the  value  of  more  than  $100,  the 
Indivisibility  of  the  property  must  be  shown 
If  denied.  This  rule  prevails  where  the  par- 
ties are  all  adults  and  sul  juris. 

Subdivision  1  of  the  section  of  the  CMl 
Code,  supra,  requires  the  allegations  against 
Infants  to  be  traversed,  although  no  pleading 
be  filed  to  that  effect,  and  under  the  rule  re- 
ferred to  it  was  necessary  to  prove  by  legal 
evidence  that  the  property  could  not  be  di- 
vided In  kind  without  impairing  Us  value. 
To  permit  a  guardian  to  waive  this  essential 
prerequisite  to  the  rendition  of  the  judgment 
would  open  the  door  for  collusive  action  on 
the  part  of  the  guardian,  resulting  perhaps 
in  Irreparable  injury  to  his  ward.  Under  the 
well-established  rule  that  remedies  for  the 
sale  of  Infants'  real  property  Is  afforded 
only  by  statute,  the  provisions  of  which  must 
be  strictly  pursued,  we  are  unwilling  to  hold 
that  the  guardian  might  waive  such  an  im- 
portant matter  to  the  Infant  It  is  true  that 
It  has  been  held  by  this  court  that  the  statu- 
tory guardian  wlUi  the  consent  of  the  court 
might  waive  the  statutory  requirement  as  te 
the  advertising  of  the  land  for  sale.  Hieatt 
V.  Schmidt  119  Ky.  612,  84  S,  W.  740.  27 
Ky.  Law  Bep.  239,  and  Finney  v.  Finney,  144 
Ky.  114, 138  S.  W.  267.  But  in  such  case  the 
thing  waived  pertains  to  a  matter  subse- 
quent to  the  rendition  of  the  Judgment,  and 
not  ime  looking  to  the  authority  of  the  court 
to  order  the  sale,  and  Is  therefore  not  one  of 
such  paramount  Importance  to  the  guarding 
of  the  interest  of  the  Infant 

[t]  Notwithstanding  this,  this  court  has 
held  in  the  cases  of  Tlchenor  y.  Rock,  140 
Ky.  86,  130  S.  W.  989,  Friddle  v.  Kohn.  20  8. 
W.  274,  14  Ky.  Law  Rep.  312,  and  Scott  v. 
Graves,  supra,  that  where  the  record  shows 
It  to  be  practically  impossible  to  divide  the 
land  in  kind  so  as  to  give  eadi  joint  owner 
his  proportionate  part,  the  court  would  pre- 
sume that  the  division  could  not  thus  be 
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made  and  would  order  a  sale  of  the  entire 
tract;  1.  e.,  In  such  cases  it  -would  be  pre- 
sumed that  the  land  was  indivisible,  and  no 
proof  of  such  IndiTlsibllity  would  be  requir- 
ed under  those  circumstanoes.  In  the  cases 
referred  to  some  of  the  joint  owners  were 
Infants,  but  the  presumption  was  allowed  to 
prevail,  notwithstanding  that  fact.  In  the 
present  case,  as  it  appeared  when  the  judg- 
ment was  rendered,  one  joint  owner  (Homer 
Pollard)  held  a  one-twentieth  interest 
There  were  only  SU  acres  of  the  land,  with 
a  house  of  some  description  upon  it,  and  we 
think  we  would  be  safe  in  concluding  that 
from  these  facts  it  should  be  presumed  that 
the  property  could  not  be  divided  In  kind  so 
as  to  allot  to  each  owner  his  proportionate 
share.  It  is  therefore  manifest  that  this 
case  is  one  where  the  presumption  referred 
to  might  appropriately  be  applied,  and  it 
was  therefore  unnecessary  to  take  proof  of 
tbe  fact  which  the  presumption  established. 

[4]  The  question  concerning  the  inade- 
quacy of  price  cannot  he  considered,  since 
there  is  no  appeal  from  the  order  confirming 
the  sale.  It  was  manifested  upon  the  trial 
of  the  exceptions  that  perhaps  the  respective 
interests  of  the  joint  owners  was  not  accu- 
rately established  by  the  judgmoit  In  the 
part  of  it  dealing  with  the  distribution  of 
the  proceeds.  If  the  parties  desire  a  read- 
jnstment  of  this  matter  upon  a  return  of  the 
cause,  they  should  be  permitted  to  do  so  by 
appropriate  pleadings,  and  such  farther  pro- 
ceedings as  may  be  necessary  to  that  end. 

Wherefore  the  judgment  is  aflSimed. 


BALL  T.  CLARK. 

(Court  of  Appeals  of  Kentucky.    Feb.  22, 1918.) 

MoNKT  Recbivxd  i8.  il    TnxB  to  Monet. 

Defendant  and  S.  made  a  bet  on  an  election, 
and  S.  staked  with  plaintiff  a  certified  check  on 
the  bank  of  which  plaintiff  was  cashier.  S. 
did  not  have  the  amount  of  the  check  to  hia 
crtdit,  and  plaintiff  drew  his  own  check  and 
placed  the  amount  to  the  credit  of  S.,  believing 
that  be  was  perfectly  good.  8.  executed  his  note 
secured  by  mortgage  for  the  amount  advanced  by 
plaintiff,  and  the  note  and  mortgage  were  assign- 
ed to  plaintiff.  S.  lost  the  bet,  and  the  certified 
check  was  i^ced  to  defendant's  credit  and 
drawn  out  by  him.  Plaintiff  sued  S.  on  the  note 
and  mor^ge  and  was  defeated.  Held,  that 
-conceding  that  the  money  was  advanced  by 
plaintiff  to  keep  the  records  of  the  bank  straight, 
and  not  for  the  purpose  of  making  the  bet,  stilt 
plaintiff  had  no  cause  of  action  against  defend- 
ant on  the  theoTV  that  the  money  received  by 
defendant  was  plaintiff's  money,  and  not  that 
of  S.,  as  the  transaction  amounted  to  a  loan  by 
plaintiff  to  S.,  and  the  refusal  of  S.  to  repay  it, 
and  plaintifTs  defeat  in  the  suit  brought  to  re- 
cover it  did  not  reinvest  him  with  title. 

Appeal  from  Orcnit  Court,  Harlan  County. 

Action  by  A.  M.  Clark  against  C.  S.  BalL 
Vzam.  a  judgment  tor  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded,  with  direc- 


Clay  &  Carter,  of  Harlan,  for  appellant. 
W.  F.  Hall  and  Hall  &  Jones,  all  of  Harlan, 
for  appellee. 

CLAX,  C.  Plaintiff,  A.  M.  Clark,  brought 
this  suit  against  defendant,  C.  E.  Ball,  to 
recover  the  sum  of  $1,000.  The  law  and 
facts  were  submitted  to  the  court  without 
the  intervention  of  a  jury,  and  judgment  ren- 
dered in  favor  of  plaintiff.  Defendant's  mo- 
tion and  grounds  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 

The  facts  are  as  follows:  Plaintiff  was 
cashier  and  E.  F.  Boggess  was  assistant 
cashier  of  the  People's  Bank  of  Harlan. 
Smith  Ball  and  defendant,  C.  E.  Ball,  were 
both  depositors  of  the  bank.  A  tew  days 
before  October  4,  1913,  Smith  Ball  asked 
plaintiff  if  he  could  get  $1,000  at  the  bank 
if  he  needed  It;  no  mention  being  made  of 
the  purpose  for  which  It  was  to  be  used. 
Plaintiff  Informed  Smith  Ball  that  he  could 
get  that  amount  of  money  and  told  Boggess, 
the  assistant  cashier,  to  let  him  have  it,  if 
be  wanted  it  At  that  time,  W.  A.  Brock 
and  Jno.  A.  Creech  were  candidates  for  coun- 
ty judge.  Smith  Ball  was  for  Brock  and  C. 
B.  Ball  for  Creech.  On  the  morning  of  Oc- 
tober 4,  1913,  plaintiff  was  out  of  the  bank. 
When  he  returned,  he  was  informed  that 
Smith  Ball  had  bet  $1,000  that  Brock  would 
be  elected,  while  C.  B.  Ball  had  bet  $500 
that  Creech  would  §e  elected.  The  two  Balls 
requested  plaintiff  to  be  their  stakeholder, 
and  he  consented  to  act  in  that  capacity. 
Thereupon  Smith  Ball  placed  in  his  hands 
a  check  for  $1,000  certified  by  the  bank  by 
Boggess  as  assistant  cashier,  while  C.  E. 
Ball  placed  in  his  hands  Creech's  check  for 
$500  certified  in  like  manner.  The  two 
checks  were  to  be  held  by  plaintiff  until  aft- 
er the  election  on  November  4,  1913.  '  If 
Brock  was  elected,  both  checks  were  to  be 
delivered  to  Smith  Ball.  If  Creech  was  elect- 
ed, both  checks  were  to  be  delivered  to  C. 

E.  Ball.  When  plaintiff  looked  at  the  books 
of  the  bank,  he  ascertained  that 'Boggess 
had  certified  the  $1,000  check  when  Smith 
Ball  did  not  have  that  amount  of  money  to 
his  credit  Desiring  to  keep  the  records  of 
the  bank  straight  and  believing  that  Smith 
Ball  was  perfectly  good,  plaintiff  drew  his 
own  check  for  $1,000  and  placed  that  amount 
to  the  credit  of  Smith  Ball.  Between  Oc- 
tober 4  and  October  30,  1913,  Smith  Ball  did 
not  pay  to  plaintiff  the  $1,000,  though  he 
was  requested  several  times  to  do  so.  On 
October  30,  1913,  Smith  Ball,  for  the  pur- 
pose of  securing  the  $1,000,  executed  to  E 

F.  Boggess,  trustee,  his  note  for  that  sum 
secured  by  a  mortgage.  On  the  same  day, 
the  note  and  mortgage  were  assigned  to 
plaintiff.  At  the  election  which  occurred  on 
November  4,  1913,  Creech  was  the  successful 
candidate  and  received  a  certificate  of  elec- 
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Uon.  Thereupon  Creech's  check  for  $500 
was  credited  to  his  account,  whUe  the  $1,000 
check  of  Smith  Ball  was  credited  to  the  ac- 
count of  C.  B.  Ball,  who  suhsequently  check- 
ed the  money  out  of  the  bank.  Thereafter 
plaintiff  brought  suit  on  the  note  and  mort- 
gage. Smith  Ball  defended  on  the  two 
grounds:  (1)  That  the  $1,000  was  obtained 
from  plalntlfr  to  be  used  as  a  bet  on  the 
election.  (2)  That  Smith  Ball  notified  plain- 
tiff before  tbe  money  was  paid  to  C.  E.  Ball 
not  to  pay  the  bet.  The  trial  resulted  in  a 
Judgment  for  Smith  Ball. 

Plaintiffs  right  of  action  Is  based  solely 
on  the  theory  that,  as  Smith  Ball  was  re- 
leased from  the  payment  of  the  $1,000,  the 
money  which  C.  B.  Ball  received  was  plain- 
tiff's money,  and  plaintiff  Is  therefore  enti- 
tled to  recover  It.  In  deciding  the  question, 
we  shall  eliminate  entirely  the  betting  fea- 
ture of  the  transaction,  and  concede  as  true 
plaintiff's  statement  that  the  money  was 
not  furnished  to  Smith  Ball  for  the  purpose 
of  making  a  bet,  but  was  furnished  for  the 
purpose  of  keeping  the  records  of  the  bank 
straight.  We  then  have  a  case  where  plain- 
tiff, believing  that  Smith  Ball  was  good  for 
the  money,  himself  placed  the  money  to  the 
former's  credit  to  meet  the  check  which  the 
bank  had  certified.  When  Smith  Ball  failed 
to  pay  to  plaintiff  the  money  thus  furnished, 
the  note  and  mortgag^  were  executed  to 
Boggess  as  trustee,  anV  then  assigned  to 
plaintiff  for  the  purpose  of  securing  the 
money.  These  circumstances  make  it  clear 
that  the  money  was  furnished  on  the  faith 
of  Smith  Ball's  credit,  and  the  transaction 
cannot  be  regarded  in  any  other  light  than 
ns  a  loan  of  that  much  money  to  Smith  Ball. 
Whether  before  the  payment  of  the  money 
plaintiff  could  have  repudiated  the  transac- 
tion, it  is  unnecessary  to  determine.  As  a 
matter  of  fact,  the  money  was  furnished  to 
Smith  Ball  to  meet  the  certified  check  and 
was  used  for  that  purpose.  Under  these  cir- 
cumstances, plaintiff  parted  with  his  title 
to  the  money,  and,  when  the  money  was 
transferred  to  the  account  of  G.  EX  Ball,  he 
received  the  money  of  Smith  Ball,  and  not 
the  money  of  plaintiff.  The  mere  fact  there- 
fore that  Smith  Ball  subsequently  refused 
to  repay  plaintiff  and  defeated  him  in  the 
suit  brought  to  recover  the  money  did  not 
have  the  effect  of  reinvesting  plaintiff  with 
a  title  to  the  money,  and  thereby  making 
C.  E.  Ball  liable  for  its  payment.  If  such 
were  the  law,  then  every  one  lending  money 
to  another  for  the  purpose  of  paying  a  par- 
ticular debt  could  recover  of  the  creditor  to 
whom  the  debt  was  paid  In  every  case  where 
the  borrower  refused  to  repay  the  loan.  It 
follows  that  there  should  have  been  a  Judg- 
ment in  favor  ot  the  defendant 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dljuniss  the  ];)etitlon. 


J.  D.  HUGHES  LUMBER  (X).  ▼.  WILSON. 
(Court  of  Appeals  of  Kentucky.    Feb.  22, 191&) 

1.  Malicious  Pboskctjtion  «b>47  —  Nbces- 
SABT  Elements— Pboof. 

No  action  for  malicious  prosecution  can  be 
maintained  unless  it  be  affirmatively  shown  that 
the  prosecution  was  instituted  maliciously  and 
without  probable  cause. 

2.  Malicious  Pbosecution   ®=>21(2)  —  De- 
fense—Advice  OF  Attorneys. 

Where  the  prosecutor,  before  procuring  an 
indictment,  lays  all  the  facts  before  competent 
lawyers  and  obtains  their  advice,  however  erro- 
neous, there  is  a  complete  defense  to  an  action 
for  malicious  prosecution,  if  he  in  good  faith 
acts  upon  such  advice. 

8.  Malicious  Pboskoution  9=>22— Pbobablb 
Cause. 

Where  the  prosecutor  discovered  brands  in 
lumber  cut  by  plaintiff,  and  was  advised  by  the 
ooUnty  attorney  and  others  that  a  prosecution 
would  lie,  there  was  probable  cause  for  institut- 
ing a  prosecution  under  Ky.  St  ^  1409,  for 
secretly  appropriating  branded  timber. 

Appeal  from  Circuit  Court,  Estill  Comity. 

Action  by  Price  Wilson  against  the  J.  D. 
Hughes  Lumber  Company  and  others  for 
malicious  prosecution.  Judgment  for  plain- 
tiff against  the  Lumber  Company,  and  It  ap- 
peals.   Reversed,  with  directions. 

Robt  Friend,  of  Irvine,  and  Spencer  & 
Moffltt,  of  Winchester,  for  appellant.  Kelly 
Kash,  of  Jackson,  J.  B.  White  and  Robert 
Smith,  both  of  Irvine,  and  C.  R.  Fljan.  of 
West  Irvine,  for  appellee. 

SAMPSON,  J.  This  action  was  instituted 
In  the  EstUl  circuit  court  by  Price  Wilson  to 
recover  of  the  J.  D.  Hughes  Lumber  Com- 
pany, the  Kentucky  River  Sawmill  Associa- 
tion, Coleman  Benton,  and  J.  D.  Hughes  $10,- 
000  damages  for  maUdons  prosecution. 
Price  Wilson  owned  a  sawmill  which  was 
operated  on  a  boat  along  the  Kentucky  river. 
He  bought  logs  on  the  bank,  and  had  on 
his  boat  a  contrivance  for  raising  logs  from 
the  bottom  of  the  river.  On  certain  lumber 
sawed  by  Price  Wilson  was  found  the  log 
brands  of  the  J.  D.  Hughes  Lumber  Company 
and  other  lumber  companies  floating  logs  In 
the  Kentucky  river.  This  lumber  was  taken 
from  Wilson  by  legal  proceedings.  Shortly 
thereafter  Wilson  was  indicted  under  sec- 
tion 1400,  Kentucky  Statutes,  for  unlawfully 
taking,  secreting,  cutting,  and  sawing  brand- 
ed timber.  On  the  first  trial  of  Wilson  on 
this  Indictment  there  was  a  hung  jury,  but 
on  the  second  trial  he  was  acquitted ;  where- 
upon be  Instituted  tMs  action  to  recover 
damages  for.  malicious  prosecutian.  Upon  a 
trial  in  the  circuit  court  Wilson  .was  award- 
ed $800  against  the  J.  D.  Hughes  Lumber 
Company,  but  there  was  a  verdict  in  favor 
of  Coleman  Benton.  The  court  sustained  a 
motion  for  peremptory  instruction  as  to  J. 
D.  Hughes,  and  the  case  was  by  plaintiff  dis- 
missed as  to  the  Kentucky  River  SawulU 
Association. 

[1]  No   action   for   malicious   prosecution 
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can  be  maintained  unless  It  be  afflrmatively 
sho-wu  that  the  prosecution  was  InstJtnted 
maliciously  and  without  probable  canse. 
Madden  v.  Meehan,  153  Ky.  648,  166  S.  W. 
116 ;  Munday  v.  Gott,  146  Ky.  177,  142  S.  W. 
238;  Mcaarty  r.  Bickel,  155  Ky.  264,  169 
S.  W.  783,  60  I..  R.  A.  (N.  S.)  892;  Schoot  v. 
Indiana  National  life  Insurance  Co.,  160  Ky. 
633,  169  S.  W.  1028.  Ann.  Oas.  lfll6A,  837; 
Dnnn  v.  DesMns,  163  Ky.  689,  174  S.  W.  601. 

[J]  Where  the  prosecution,  before  procur- 
ing the  Indictment,  lays  all  the  facts  before 
competent  lawyers  and  obtains  tbeir  adrlce, 
howerer  erroneous,  such  action  on  bin  part 
Is  a  complete  dtfense  to  an  action  for  mall- 
dons  piosecntion,  if  he  In  good  faith  acts 
upon  such  adylce.  Moser  t.  Fable,  164  Ky. 
517,  176  S.  W.  097,  and  cases  there  dted. 

[3]  Before  the  returning  of  an  Indictment  In 
this  case  against  Price  Wilson  the  proaecntor, 
Coleman  Benton,  who  appears  to  have  been 
representing  ditferent  milling  companies  along 
the  Kentudcy  rlrer,  laid  all  the  fiicts  before 
the  attorn^  for  the  commonwealth  in  that 
Judicial  district,  and  the  county  attorney  of 
Estill  county,  and  Mr.  Floyd  Bird,  a  renta- 
ble lawyer  of  Lexington  and  Jadison,  Ky., 
and  obtained  tbeir  advice.  Benton  bad  dis- 
covered the  brands  o|i  the  lumber  cut  by  Wil- 
son, and  had  caused  the  Institution  of  a  civil 
action  to  recover  the  lumber  cut  from  the 
branded  logs.  While  testifying  as  a  witness 
In  this  case  Benton  was  aslced : 

"Q.  Now,  after  yoa  had  discovered  these 
brands  two  different  times,  did  you  lay  the  facts 
before  any  attorney?  A.  Yes,  sir.  Q.  Who 
were  thpy?  A.  That  I  had  laid  the  facts  be- 
fore? Q.  Tea,  sir.  A.  I  laid  the  facta  before 
Mr.  Floyd  Bird,  who  was  the  attorney  for  the 
Kentod^  River  Sawmill  Association,  Mr.  Tom 
Jackson,  Mr.  Clarence  Miller,  the  then  county 
attorney.  Q.  What  facts  did  you  give  them? 
A.  I  just  told  them  the  circumstsnces,  about 
finding  lumber  up  there,  and  he  hacked  these 
brands  out,  and  I  had  these  pieces,  and  I  told 
them  about  it,  as  I  have  stated  it  here,  as  near 
as  I  can  remember.  Q.  What  did  they  advise? 
A.  They  advised  me  that  I  go  before  ike  cand 
jury  and  indict  him  for  it  •  •  •  Q.  What 
was  their  advice?  A.  Their  advice  was  to  go 
before  the  grand  jury  and  indict  him;  that  he 
thoaght  he  ought  to  be  peniteutiared ;  *  *  * 
that  iie  could  be.  *  *  *  Q.  Who  conducted 
the  prosecution,  what  attorneys  after  that?  A. 
Mr.  Johnson;  Mr.  Faulkner  in  the  first  case. 
Q.  What  was  Mr.  Johnson's  official  position  at 
that  time?  A.  Commonwealth's  attorney.  Q. 
Of  this  district?    A.  Tea,  sir." 

There  Is  no  contradiction  whatever  In  this 
testimony,  nor  Is  there  any  issue  np<m  it  It 
Is  admitted  by  plaintiff,  WHson,  that  he  did 
cat  branded  timber  in  violation  of  Statutes, 
i  1400,  and  it  is  thoroughly  proven  that  this 
lumber  bearing  the  brands  was  in  a  dvll  ac- 
tion by  the  Mawbray'  &  Robinson  Lumber 
Company,  etc.,  to  recover  of  Wilson,  Un- 
doubtedly the  facts  In  possession  of  Benton 
were  sufficient  to  have  moved  a  reasonably 
prudent  person  under  similar  circumstances 
to  Institute  a  prosecution  against  Wilson, 
under  section' 1400,  Kentucky  Statutes,  for  se- 


credy  appropriating  branded  timber.  In  oth- 
er words,  there  was  probable  cause  for  the 
institution  and  prosecution  of  a  criminal  pro- 
ceeding against  Wilson.  In  order  for  Wilson 
to  maintain  an  action  for  malicious  prosecu- 
tion, he  must  affirmatively  show  both  that  the 
action  was  instituted  maliciously  and  with- 
out probable  cause.  If  want  of  probable 
cause  be  shown,  malice  may  be  inferred 
therefrom,  but  where  probable  cause  Is 
shown,  malice  cannot  be  inferred,  nor  can 
the  action  be  maintained. 

The  trial  court  should  have  sustained  the 
motion  of  the  J.  D.  Hughes  Lumber  Company 
for  peremptory  instruction  at  the  conclusion 
of  the  evidence  for  plaintiff,  and  if  upon  an- 
other trial  the  evidence  is  in  substance  the 
same,  the  court  will  sustain  such  motion. 

Judgment  reversed  for  proceedings  con- 
sistent with  this  opinion. 


EDLESON    V.    EDLESON. 
(Court  of  Appeals  of  Kentucky.    Feb.  15, 1018.) 

1.  Contracts  ^lalll— Vai,iditt— Divopok. 

An  agreement  of  husband  and  wife,  who  had 
separated,  that  one  of  them  would  seek  a  di- 
vorce, and  the  wife  would  pay  costs,  was  void 
as  against  public  policy. 

2.  DivoBCE  ®=>56— Collusion. 

An  agreement  between  married  people,  that 
one  shall  bring  a  suit  for  divorce  and  the  other 
fail  to  defend  it,  and  especially  upon  a  ground 
which  is  not  the  real  one,  is  a  collusion  to  de- 
fraud the  courts. 
8.  DivoBCK     «=»180— Costs— Contkaotb—Va- 

UDITY. 

Contract  of  husband  and  wife  that  one  of 
them  should  sue  for  divorce,  and  the  wife 
should  pav  the  costs,  being  void,  as  against 
public  policy,  was  no  defense  against  tne  re- 
quirement of  Ky.  St  {  000,  that  in  actions  for 
alimony  and  divorce  a  husband  shall  pay  the 
costs  of  each  party  unless  the  wife  is  u  fault 
and  has  ample  estate  to  pay  the  costs. 
4.  Contracts  ©=13T(1)— LicGAxrrv  of  Objec- 
tion— Pabtial  Illeqalitt. 

Where   promise  has  several  considerations, 
one  of  which  is  illegal,  the  promise  is  void. 
6.  Contbaots  «=s>137(1)— Leoautt  of  Objec- 
tion—Pabtial  ILLEOALITV. 

Where  a  contract  consists  of  several  cove- 
nants and  agreements  upon  different  subjects, 
and  one  of  the  covenants  is  illegal,  if  it  can 
be  eliminated  without  impairing  the  contract 
as  a  whole  it  will  be  eliminated  and  the  re- 
mainder of  the  contract   will  be  enforced. 

6.  Contbaots  «=»137(1)— Legalitt  of  Objec- 
tion—Pabtial  Illegality. 

A  husband  and  wife,  having  separated, 
agreed  upon  a  distribution  of  property  and  up- 
on the  custody  of  the  child.  A  further  provi- 
sion of  the  contract  required  the  wife  to  pay 
costs  '  when  suit  for  divorce  was  brought,  and 
provided  that  the  defendant  would  not  contest 
the  suit.  Held  no  part  of  the  consideration  for 
any  other  provision  of  the  contract,  and  would 
be  eliminated  as  void,  leaving  the  remainder  of 
the  contract  valid. 

7.  SPECino  Pebformance  ®=>83  —  Sefaba- 
TioN  Contbactb— Validity.  * 

A  contract  between  bustMnd  and  wife  in 
contemplation  of  continuance  of  a  previous 
separation  or  of  immediate  separation,  having 
for   its    purpose    the    adjustment    of    respective 
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property  rights,  will  be  enforced  in  equity  if 
iairly  made  and  just. 

a  Husband  and  Wife  <8=»278(4)  —  Con- 
tracts—Validitt. 
To  render  enforceable  a  contract  between 
hnsband  and  wife  in  contemplation  of  continu- 
«nce  of  separation,  no  trustee  for  the  wife  need 
b«  created  to  act  as  the  second  party  to  the 
contract,  but  the  contract  is  valid  if  made  di- 
rectly with  the  wife. 

■9.  Husband  and  Win;  «=>279(6)  —  CoH- 
TB  A  CTS— Validity. 
Where  husband  and  wife  made  an  agree- 
ment for  the  distribution  of  their  property  in 
contemplation  of  continued  separation,  and  the 
husband  performed  all  the  covenants  upon  bis 
part  to  be  performed,  it  waa  error  to  fail  to 
require  the  wife  to  execute  the  necessary  pa- 
pers to  enable  the  husband  to  secure  the  cash 
surrender  value  of  an  insurance  policy  as  the 
contract  required  her  to  do. 

10.  Pabert  and  Qeuu)  «=>3(1)— Cakb— Lia- 

BIUTT. 

A  husband  and  wife  cannot  make  a  con- 
tract with  each  other  regarding  the  mainte- 
nance or  custody  of  their  child,  which  the  court 
is  compelled  to  enforce,  nor  can  the  husband 
relieve  himself  of  his  primary  liability  to  main- 
tain his  child  by  entering  into  a  contract  with 
some  one  else  to  do  so. 

11.  Pabent  and  Child  ®=>2(3)  —  Oustodt 
and  gontboi/— powcbs  of  goubt. 

The  chancellor,  in  fixing  the  custody  of  a 
minor  child,  will  keep  in  view,  primarily,  the 
welfare  of  the  child,  and,  in  case  of  a  separa- 
tion of  father  and  mother,  will  confide  its  cus- 
tody to  the  parent  who  is  most  suitable  to  the 
trust,  if  either,  as  the  ri{^t  of  each  to  its  cus- 
tody is  of  equal  dignity. 

12.  Pabbnt  and  Child  fl=)3(l)— Contbaots— 
Validitt— SoppoBT  or  Childben. 

It  is  not  illegal  for  the  parents,  who  have 
separated,  to  contract  for  the  custody  and  main- 
tenance of  their  child,  but  tiie  court  will  not 
recognize  such  contract,  unless  It  insures  the 
proper  care  and  maintenance  of  the  child. 

IS.  Specific  Pebfobuance  9=988  —  Sepaba- 
tion  —  Contbaots— Validity- Suppobt    of 
Childben. 
Where  husband  and  wife  made  a  contract 
«n  sufficient  consideration,  by  which  the  mother 
was    to   have   the    custody    and    maintain    the 
child,  and  the  mother  had  the  financial  ability 
to  maintain  it,  and  the  court  approved  of  the 
custody,  she  should  be  required  to  comply  with 
the   contract,   especially   where  the  father  has 
made  a  settlement  of  property  sufficient  to  en- 
able the  mother  properly  to  maintain  the  diild. 

14.  DivbacE  «=s>l84<4)— Appeal— Allowanc- 
es— Fbesumptigns. 
Where  evidence  on  motion  for  allowance 
for  maintenance  of  child  pending  suit  for  di- 
vorce was  not  brought  up,  and  the  pleadings  on 
the  motion  were  msumcient  to  disclose  the 
issues,  the  court  on  appeal  could  not  assume 
that  the  trial  court  was  in  error  in  requiring 
temporary  contribution  from  the  husband. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Dlvislcm. 

Snlt  by  Estber  R.  Edleson  against  Samael 
A.  ESdleson,  wherein  defendant  filed  a  coun- 
terclaim. From  the  Judgment  rendered  de- 
fendant apiieals.  Affirmed  in  itart  and  re- 
versed in  part 

Charles  P.  Johnson,  of  Louisville,  for  ap- 
pellant Bnrwell  K.  Marshall,  of  LonlsTllle, 
tor  appellee. 


HUBT,  J.  The  appellant  Samnd  A.  Edle- 
son, and  the  appellee,  Esther  B.  Edleson, 
were  married  in  Louisville  on  February  19, 
1899,  and  have  since  that  time  continued  to 
reside  there.  A  daughter,  Edith  H.  Edleson, 
and  who  la  now  13  years  of  age,  was  bom 
to  them.  On  October  23,  1914,  the  appellant 
was  the  owner  of  two  houses  and  the  lota 
upon  which  they  stood,  and  a  parcel  of  unoc- 
cnpled  land,  In  the  dty  of  Louisville,  and 
was  also  the  owner  of  the  business  of  a  shoe 
merchant  In  which  he  engaged.  He  was  the 
joint  owner  with  the  appellee  of  a  residence 
sltnated  tn  Belgravla  Court  of  the  value  of 
between  $6,000  and  $7,000,  and  upon  which 
there  was  a  mortgage  lien  of  over  $2,000. 
The  appellee  was  conducting  a  bnslnees  as 
a  mUllner,  in  her  name,  as  the  proprietor, 
connected  with  the  department  store  of  Kanf- 
man-Strans  Company.  In  September,  1014, 
they  became  estranged  and  ceaaed  to  live 
together  as  husband  and  wife.  Appellant 
claimed  that  he  was  the  ovirner  of  the  mU- 
llnery  business  conducted  In  the  name  of  the 
appellee  at  Kanfman-Strans  Company,  whldt 
the  app^ee  denied.  The  app^Iee  daimed 
that  she  had  paid  for  the  -  house  In  Bel- 
gravla Court,  which  was  Jointly  conveyed  to 
her  and  appellant,  and  that  In  addition  there- 
to that  she  had  paid  the  famUy  expenses, 
including  those  of  appellant  for  many  years, 
and  had  furnished  him  money  of  her  own. 
and  that  he  had  persistently  refused  to  con- 
trlbnte  to  her  support  or  that  of  her  child. 
while,  npon  the  other  hand,  he  claimed  that 
he  had  furnished  her  very  large  sums  of  mon- 
ey, which  she  had  silent  In  extravagance  of 
dress  and  otherwise,  and  had  paid  all  that 
had  been  paid  for  the  Belgravia  Coart  resi- 
dence and  all  of  its  ccmtents,  and  had  largely 
paid  for  the  millinery  business,  which  was 
conducted  in  her  name. 

On  the  23d  day  of  October,  1914.  with  the 
assistance  and  advice  of  counsel,  th^  enter- 
ed Into  a  wrlttm  agreement  whlcli  both 
signed,  and  It  seems  to  have  been  fairly  and 
undeistandingly  made  between  them,  and 
now  neither  makes  any  claim  that  the  con- 
tract was  not  fairly  understood  and  agreed 
upon,  but  each  one  charges  the  other  with 
having  violated  and  refused  to  keep  It  The 
writing  contains  10  separate  articles,  and  the 
preamble  to  It  Is  as  follows: 

,  "Agreemont 

"This  agreement  made  and  entered  Into  tiiia 
23d  day  of  October,  1914,  by  and  between 
Samuel  A.  Edleson,  party  of  the  first  part  and 
Esther  R.  Edleson,  of  Louisville,  Ky.,  party 
of  the  second  part  witncaseth:  That  whereas, 
said  first  and  seocmd  parties  are  husband  and 
wife  and  have  heretofore  ceased  to  live  to- 
gether, and  irreconcilable  difference  having  aris- 
en, which  renders  it  impossible  for  them  to 
hereafter  live  together  as  husband  and  wife; 
and  whereas,  they  have  as  issue  of  said  mar- 
riage a  child  named  Edith  H.  Edleson,  ago 
twelve  years;  and  whereas,  the  said  parties 
have   agreed    among    themselvw   on   a   aettle- 
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ment  of  all  property  rights  and  differences  ex- 
isting between  them,  and  the  welfare  of  the 
child,  and  tor  tiie  tiurpoae  of  settling  all  of 
their  differences,  and,  in  eonsideratlon  of  the 
premises,  they  have  entered  into  th*  following 
agreement  with  each  other,  to  wit:" 

It  la  oiuieceaBary  to  set  out  the  Tarloas 
articles  of  the  agreemeat  in  words,  bnt  the 
substance  is  to  the  effect  that  the  appellee 
agreed  to  give  up  claim  to  and  turn  over  to 
the  appellant  all  of  the  hoasehold  farsituie^ 
which  before  their  separation  was  in  the 
the  house  in  Belgravia  Ckmrt,  except  certain 
knives  and  forks  and  a  silver  tea  set,  and 
such  articles  as  had  been  made  as  presents 
by  friends  to  her.  She  farther  agreed  to  pay 
to  blm  the  sum  of  $600,  and  he  agreed  with- 
in 10  days  to  abandon  the  house  in  Belgravla 
Oonrt,  and  to  remove  all  of  Us  farnitui* 
therefrom,  and  to  execute  a  deed  of  convey- 
ance to  Samuel  Idpnlck,  the  brother-in-law 
of  the  appellee,  by  which  he  would  convey  to 
blm  his  Interest  in  the  property  for  her  bene- 
fit, and  would  deliver  to  her  all  letters,  tele- 
grams, photographs,  and  private  papers  and 
correspondoice  which  were  in  bis  possession 
and  belonged  to  her.  She  agreed  to  waive 
all  <dalms  which  she  then  had  or  would  In 
the  fatnie  have  against  appellant  for  ali- 
mony or  maintenance  for  herself  or  for  the 
maintenance  of  their  child,  and  to  sign  any 
deed  or  other  papers  that  the  appellant  re- 
quested her  to  sign,  and  which  would  not 
impose  any  personal  liability  upon  her,  af- 
fecting any  real  estate  that  he  owned;  and 
he  agreed  to  sign  any  paper  that  was  neces- 
sary for  him  to  sign  and  upon  her  request 
affecting  any  real  estate  that  she  then  or 
might  thereafter  own  or  in  any  way  affect- 
ing her  business,  provided  it  did  not  Impose 
any  personal  liability  upon  him.  She  also 
agreed,  upon  request,  to  surrender  any  rights 
that  she  might  have  as  a  beneficiary  in  a 
policy  of  life  Insurance  for  $2,000  on  his  life, 
In  the  Mew  England  Life  Insurance  Com- 
pany, and  in  which  she  was  named  as  bene- 
ficiary, and  permit  him  to  choose  another 
beneficiary,  and  also  agreed  that  he  might 
change  the  beneficiary  in  a  benefit  certificate 
for  f  1,000  held  by  blm  in  the  E^nights  and 
Indies  of  Security,  and  In  which  she  was 
named  as  beneficiary,  and  make  the  certifi- 
cate payable  to  such  beneficiary  as  he  might 
select.  She  also  agreed  to  surrender  any 
right,  title,  or  interest  that  she  had  as  a 
beneficiary  in  a  policy  of  insurance  for  $1,- 
000  on  the  life  of  her  father,  Isaac  Manitsky, 
the  premiums  upon  which  had  been  paid  by 
appellant,  sjid  to  permit  him  to  obtain  the 
cash  surrender  value  of  the  policy  or  other 
benefit  of  it  They  mutually  agreed  that 
these  undertakings  were  a  full  satisfaction, 
settlement,  and  compromise  of  all  claims  and 
demands  which  either  held  against  the  other, 
or  against  any  business  in  which  either 
might  be  Interested,  or  which  was  owned  by 
the  other,  and  in  full  settlement  and  satis- 
faction of  any  daims  that  he  might  have 


against  any  person  or  persons  connected 
with  her,  and  that,  in  the  event  of  the  death 
of  either  of  them  before  there  should  be  a 
Judgment  of  divorce,  the  one  surviving  waiv- 
ed all  claims  to  curtesy,  dower,  or  distribu- 
table share  in  either  the  real  or  personal  es- 
tate owned  by  the  other,  and  that  neither 
of  them  would  interfere  with,  molest,  or  an- 
noy the  other  at  any  time  or  place.  It  was 
further  agreed  that  she  should  have  the  cus- 
tody, control  of,  nurture,  and  education  of 
their  child,  Edith,  and  that  she  should  bear 
the  expense  of  Uie  education  and  mainte- 
nance of  the  child,  and  that  she  would  not 
remove  her  out  of  the  city  of  Lousvllle  except 
on  a  temporary  visit,  nor  longer  than  60  days 
at  any  time,  and  would,  not  do  anything  to 
create  a  lack  of  affection  on  the.  part  of  the 
child  toward  him.  The  sixth  article  of  the 
contract  was  as  follows: 

"It  is  further  agreed  between  the' parties  here- 
to that  it  the  expiration  of  one  year  from  date 
hereof  that  either  the  first  or  second  party  may 
institute  an  action  for  absolute  divorce  against 
the  other  party,  on  the  gronud  of  one  year's 
abandonment,  and  whichever  party  institutes 
said  action  for  divorce  the  other  party  against 
whom  said  action  ii  instituted  agrees  not  to 
make  any  defense- thereto,  but  it  is  distinetly 
understood,  however,  that  in-  the  event  either 
the  first  or  second  party  institutes  such  action, 
that  the  second  party  shall  pay  the  costs  there- 
of and  attorney's  fees,  not  exceeding,  however, 
the  sum  of  fifty  dollars,  and  shall  also  obtain  a 
divorce  according  to  the  Jewish  custom." 

It  seems  that  all  the  undertakings  in  this 
contract,  with  reference  to  the  property 
rights  of  the  parties,  were  carried  out  and 
executed,  except  the  execution  of  the  neces- 
sary writing  by  appellee  to  enable  the  appel- 
lant to  secure  the  cash  surrender  value  of 
the  policy  of  Insurance  upon  the  life  of  Isaac 
Manitsky,  and  which  is  alleged  to  have  been, 
at  the  time  of  the  making  of  the  contract, 
of  the  value  of  about  $226.  This  part  of  the 
contract  with  reference  to  the  property  rights 
she  refused  to  perform,  and  alleges  as  her 
reason  for  it  that  the  appellant  had  violated 
the  contract,  but  in  what  way  she  does  not 
suggest.  She  had  the  custody  of  the  child 
at  the  tim^  of  the  making  of  the  agreement, 
and  continued  to  have  its  custody  and  bore 
the  expenses  of  its  support  and  education 
during  the  year  following. 

On  the  25th  day  of  October,  1915,  she  Insti- 
tuted this  suit  against  the  appellant,  in  which 
she  sought  an  absolute  divorce  from  him 
upon  the  ground  that  without  her  fault  he 
had  abandoned  her,  and  had,  for  a  period 
of  one  year,  lived  separate  and  apart  from 
her.  This  abandonment  she  alleged  took 
place  on  October  23,  1914,  which  was  the  day 
of  the  date  of  the  written  contract  of  settle- 
ment between  them.  She  alleged  that  she 
was  a  proper  person  to  have  the  control  and 
custody  of  the  child,  Edith,  and  asked  for 
an  absolute  divorce  from  the  appellant  and 
the  control  and  custody  of  the  child,  Edith, 
and,  although  by  the  contract  she  had  agreed 
to  pay  the  costs  of  obtaining  a  divorce,  she 
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prayed  In  her  petition  to  recover  her  costs 
against  tbe  appellant.  On  the  4th  day  of 
Dewmber,  after  the  bringing  of  her  suit,  she 
made  a  motion  for  a  rule  against  api)ellant, 
returnable  on  the  8th  day  of  December,  to 
show  cause  why  he  should  not  pay  her 
$76  a  month  for  the  support  and  maintenance 
of  the  child,  although  In  accordance  with  the 
written  contract  she  had  agreed,  In  con- 
sideration of  Its  custody  and  other  con- 
siderations, to  bear  the  expenses  of  its  main- 
tenance and  education.  On  the  3d  day  of 
December  she  filed  an  amended  petition,  In 
which  she  set  up,  as  an  additional  cause  of  ac- 
tion, the  allegation  that  the  appellant  had 
behaved  toward  her  for  not  less  than  six 
months  theretofore  In  such  a  cruel  and  In- 
human way  as  to  Indicate  a  settled  aversion 
toward  her  and  to  destroy  permanently  her 
peace  and  happiness.  In  this  amended  peti- 
tion she  further  alleged  that  the  Income  of 
ai^Ilant  from  hla  business  was  $200  per 
month,  and  that  be  was  well  able  to  pay  her 
tbe  sum  of  $75  per  month  for  the  mainte- 
nance of  their  child,  and  in  the  prayer  to 
this  amended  petition  she  prayed  for  a  Judg- 
ment for  her  costs,  including  a  reasonable  at- 
torney's fee,  against  appellant. 

On  the  15th  day  of  December,  1916,  the  ap- 
pellant filed  his  answer,  whldi  he  made  a 
counterclaim,  and  in  this  he  denied  all  the 
affirmative  allegations  of  the  petition  and 
amended  petition,  and  alleged  his  willingness 
to  resume  marital  relations  with  her,  and  in 
addition  thereto  denied  the  fitness  of  the  ap- 
pellee to  have  tbe  custody  of  their  daughter, 
and  alleged  his  own  fitness  for  the  trust, 
and  asked  that  the  child  be  confided  to  him. 
He  furthermore  set  up  the  contract  of  October 
23, 1914,  between  him  and  ai^>e]lee,  and  plead- 
ed that  as  a  defense  against  any  requirement 
of  him  to  pay  for  the  maintenance  of  the 
child  or  for  the  recovery  of  any  costs  against 
him.  He  further  asked  that  the  court 
enforce  the  equitable  settlement  embraced 
In  the  contract,  and  require  the  appellee  to 
comply  with  it,  or  otherwise  to  release  him 
from  any  compliance  with  it,  and  to  restore 
to  him  the  property  which  bad  been  obtained 
from  blm  under  that  settlement,  and  espe- 
cially to  enforce  the  provision  of  It  In  which 
the  appellee  agreed  to  take  such  steps  as  were 
necessary  to  enable  him  to  secure  the  cash 
surrender  value  of  the  policy  upon  the  life  of 
her  father,  amounting  to  $226;  and  he  fur- 
ther sought  to  recover  the  sum  of  $5,000, 
which  he  alleged  he  had  invested  for  her  in 
the  millinery  business  conducted  In  her  name 
with  Kaufman-Straus  Company.  Afterward 
he  filed  an  amended  answer,  which  he  made 
a  counterclaim,  and  charged  that  appellee 
had  been  guilty  of  such  lewd  and  lascivious 
conduct  as  showed  that  she  was  imchaste, 
and  upon  that  ground  asked  a  divorce  a 
mensa  et  thoro.  The  afllrmatlve  averments 
In  his  pleadings  were  denied.  On  the  22d 
day  of  December  the  court  overruled  his 
response  to  the  rule  against  blm,  and  ordered 


that  he  pay  her  $26  per  month  for  each  of  two 
months  for  the  maintenance  of  their  child, 
which  he  paid.  After  the  proof  had  be«i 
taken  and  filed,  the  court  rendered  a  Judg- 
ment by  which  a  divorce  from  the  bonds  of 
matrimony  was  granted  to  the  appellee,  the 
custody  and  control  of  the  child  awarded  to 
her,  with  c^pportunity  for  appellant  to  see 
bar  at  seasonable  times.  She  was  further 
adjudged  to  recover  of  appellant  the  costs  of 
tbe  action,  and  the  further  sum  of  $300,  at- 
torney's fees,  for  tbe  benefit  of  her  attorneys. 
The  Judgment  contained  tbe  further  provi- 
sion: 

"It  is  further  considered  and  adjudged  by  tbe 
court  that  each  party  shall  restore  to  the  other 
such  property  not  disposed  of  at  the  commence- 
ment of  this  action  as  either  may  have  obtained, 
directly  or  indirectly,  from  or  through  tbe  other 
daring  marriage,  in  consideration  or  by  reason 
thereof." 

The  appellant,  complaining  that  the  court 
was  in  error  when  it  adjudged  blm  to  pay 
the  costs  of  tbe  action  and  $300  In  attorney's 
fees  for  the  benefit  of  appellee's  attorneys, 
and  falling  to  require  the  appellee  to  pay 
him  the  cash  surrender  value  of  the  policy 
upon  the  life  of  Isaac  Manitsky,  her  father, 
and  in  requiring  blm  to  pay  $50  for  tbe 
maintenance  of  the  child  pending  the  liti- 
gation, has  appealed  to  this  court 

n,  2]  (a)  The  Judgment  of  the  court  with 
reference  to  the  paj-ment  of  the  costs  of  the 
suit  and  the  attorney's  fees  allowed  for  ap- 
pellee's attorneys  might  be  very  well  sus- 
tained and  rested  upon  the  ground  that  both 
parties  Ignored  that  portion  of  the  contract, 
and  each  proceeded  in  absolute  violation  of 
it  She  violated  it  in  seeking  a  Judgment 
for  costs  in  her  original  petition,  and  in 
her  amended  petition  by  seeking  a  divorce 
upon  the  ground  of  cruel  treatment,  main- 
tenance of  the  child,  and  a  Judgment  for  her 
attorney's  fees  and  costs.  He  violated  It 
when  he  denied,  by  answer,  the  grounds  of 
divorce  set  up  in  the  original  petition,  and 
sought  a  divorce  upon  the  ground  that  his 
wife  had  been  guilty  of  such  lewd  behavior  as 
showed  her  to  be  unchaste.  The  costs  of 
the  action.  Including  the  attorney's  fees, 
were  mostly  incurred  upon  the  cause  of  ac- 
tion set  up  in  the  amended  petition,  and  in 
defending  against  the  charge  of  unwlfely 
conduct  made  by  him  In  his  answer.  Of 
course.  It  was  not  contemplated  in  the  mak- 
ing of  the  contract  that  the  wife  would  pay 
the  costs,  including  attorney's  fees,  in  de- 
fending herself  against  a  cause  of  divorce, 
other  than  was  stipulated  by  the  contract 
should  be  made,  and  against  taking  the  cus- 
tody of  the  child  from  her  which  the  contract 
gave  to  her.  It  is  very  clear  that  the  par- 
ties, at  the  time  of  the  making  of  the  con- 
tract. Intended  and  understood  that  the  di- 
vorce should  be  sought  upon  the  ground  of 
abandonment,  against  which  no  defense 
would  be  offered,  and  it  was  considered  that 
a  fee  of  $50  for  an  attorney  would  be  ample 
in  a  proceeding  of  that  kind,  and  was  limit- 
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ed  to  that  sum  for  the  benefit  ot  the  wife, 
in  the  event  the  husband  should  bring  the 
suit,  as  she  was  undertaking  by  the  contract 
to  pay  the  costs  and  attorney's  fees.  She, 
however,  first  violated  the  terms  of  the  agree- 
ment, as  above  stated;  and  If  the  appellant 
had  contented  himself,  in  making  his  defense, 
to  a  reliance  upon  the  contract,  and  had  ad- 
hered to  it  himself,  there  would  exist  Just 
grounds  for  complaint  upon  his  part  that  he 
had  been  required  to  pay  the  costs  and  at- 
torney's fees,  if  that  provision  of  the  con- 
tract was  a  valid  one;  but  the  provision  of 
the  contract  relied  upon  by  him  to  escape 
the  payment  of  the  costs  and  attorney's 
fees  labors  under  a  serious  difficulty,  which 
is  not  adverted  to  by  the  counsel.  It  Is 
void  and  unenforceable,  because  opposed  to 
sound  public  policy,  and  neither  party  was 
bound  by  it,  and  the  knowledge  of  which  fact 
was,  doubtless,  the  reason  that  neither  party 
gave  any  heed  to  its  provisions  in  the  con- 
duct of  the  litigation,  and  the  reason  that 
the  court  ignored  It.  The  public  policy  of 
this  state,  as  well  as  that  of  all  others,  so 
far  as  we  know,  is  to  foster,  protect,  and  en- 
courage marriage,  as  it  is  the  foundation  of 
the  family  relation,  without  which,  an  obsei^ 
vation  of  the  history  of  the  human  family 
shows,  there  can  be  no  civilization.  The 
state  is  Interested  in  the  permanency  of  the 
marriage  relation,  and  its  Interest  finds  ex- 
pression In  the  various  statutes  which  pre- 
scribe the  grounds  for  which  divorces  may  be 
granted,  and  the  requirement  that  the  coun- 
ty attorney  should  examine  the  record  of  a 
proceeding  for  divorce  and  resist  its  grant- 
ing unless  the  applicant  is  entitled  to  It  nn- 
der  the  laws  of  the  state,  and  in  the  require- 
ment that  the  grounds  for  divorce  must  be 
proven,  whether  there  be  a  defense  or  not. 
Hence  a  husband  and  wife  cannot  lawfully 
enter  into  a  contract  fbr  a  divorce,  and  any 
agreement  made  by  them  to  facilitate  the 
procurement  of  a  divorce  is  held  to  be  void 
and  illegal,  as  contrary  to  public  poliey.  The 
contract  to  facilitate  the  granting  of  a  di- 
vorce is  a  fraud  upon  the  courts,  as  they 
are  the  only  tribunals  which  are  authorised 
to  dissolve  the  marriage  relation,  when  It 
has  once  been  established,  and  then  only  upon 
the  grounds  and  for  the  reasons  provided 
for  by  law.  An  agreement  between  married 
people,  that  one  shall  bring  a  suit  for  di- 
vorce and  the  other  fail  to  defend  it,  and  es- 
pecially upon  a  ground  which  is  not  the  real 
one,  is  a  collusion  to  defraud  the  courts. 
Johnson  v.  Johnson,  122  Ky.  13,  90  8.  W. 
964,  28  Ky.  Law  Rep.  937,  121  Am.  St.  Bep. 
449;   6  R.  C.  L.  772;  9  R.  C.  L  254. 

[9]  Hence  the  provisions  of  the  contract 
did  not  constitute  any  defense  against  the 
requirement  of  the  statute,  which  provides 
that  In  actions  for  divorce  and  alimony  the 
husband  shall  pay  the  costs  of  each  party, 
unless  it  aiq;>ear8  that  the  wife  Is  in  fault 
and  has  ample  estate  to  pay  the  costs.    Sec- 


tion 900,  Kentudiy  Statntes;  Schneider  ▼. 
Schneider,  64  S.  W.  846,  23  Ky.  Iaw  Rep. 
1154;  Turner  v.  Tnmer,  82  S.  W.  1022,  28 
Ky.  Law  Rep.  370;  McMaUn  v.  MdSakln, 
87  ».  W.  1140,  27  Ky.  Law  Rep.  1211,  and 
many  others. 

[4, 1]  (b)  The  provision  ia  the  contract  re- 
lating to  the  procurement  of  the  divorce  and 
the  i>ayment  of  the  costs  of  same  being  void, 
as  opposed  to  public  policy,  a  serioas  ques- 
tion then  arises  as  to  whether  or  not,  such 
provision  being  vicious,  it  poisons  all  the  pro- 
visions of  the  agreement  and  renders  them 
unenforceable.  It  is  evident  that  the  general 
meaning  and  purpose  of  the  contract,  tak- 
en as  a  whole,  was  to  make  a  settlement  and 
adjustment  of  their  respective  property 
rights  and  the  custody  of  their  child,  in  con- 
temi>Iation  of  their  continued  separation,  and 
sn<*  purpose  is  expressed  in  the  preamble 
as  the  consideration  for  the  various  under- 
takings and  covenants  in  the  contract,  all  of 
which  were  legal  except  the  one  heretofore 
held  void.  It  le  an  old  principle  of  the  com- 
mon law  that  if  the  consideration  for  two  or 
more  undertakings  is  legal,  and  one  of  the 
promises  is  legal  and  the  other  illegal,  the  Il- 
legal one  win  not  be  enforced,  but  the  lesal 
one  will  be  enforced,  but  If  any  part  of  the 
consideration  for  a  promise  is  vicious  and 
Illegal  the  promise  will  not  be  enforced. 
Hence,  if  the  provision  relating  to  the  pro- 
curement of  the  divorce  constitutes  any  part 
of  the  consideration  for  any  other  covenant 
in  the  contract,  such  covenant  will  also  be 
void.  Newport  Milling  Mills  Co.  v.  Hall,  147 
Ky.  598,  144  S.  W.  760;  Brown  v.  Langford, 
8  Bibb,  497 :  Stratton  v.  Wilson,  170  Ky.  61, 
185  S.  W.  522;  Johnson  v.  McMllUon,  178 
Ky.  707,  199  S.  W.  1070.  If  a  promise  has 
several  considerations,  and  one  of  them  is 
illegal,  it  renders  the  promise  void.  McLane 
V.  Dixon,  99  S.  W.  601,  80  Ky.  Law  Rep.  688 ; 
iSwan  V.  Chandler,  8  B.  Mon.  97 ;  Collins  v. 
Merrell,  2  Mete.  163.  Where  a  contract,  how- 
ever, consists  of  several  covenants  and  agree- 
ments with  regard  to  different  subjects,  and 
one  of  the  covenants  is  illegal  and  vicious, 
the  general  rule  which  prevails  Is  that,  if 
the  Illegal  covenant  of  the  contract  can  be 
eliminated  from  it  without  impairing  its 
symmetry  as  a  whole,  the  courts  will  adopt 
that  view  and  eliminate  the  obnoxious  fea- 
ture and  enforce  the  remainder  of  the  con- 
tract, and,  as  was  said  in  Newi)ort  Rolling 
Mills  Co.  V.  Hall,  supra: 

"But  if  the  good  and  bad  are  so  interwoven 
that  they  cannot  be  separated  without  altering 
or  destroying  the  general  meaning  and  purpose 
of  the  contract,  the  good  must  ^o  with  the  bad 
and  the  whole  contract  be  set  aside." 

[S]  It  cannot  be  said  that  the  vicious  provi- 
sion in  the  contract  In  question  constitutes 
any  consideration  for  any  other  provision 
of  that  contract,  as  all  the  other  provisions 
relate  to  a  settlement  and  adjustment  of 
their  property  rights  and  the  custody  of  the 
dilld,  and  consists  of  covenants  to  do  oer- 
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tain  things  wlfh  regard  to  their  property  and 
child,  and  mutual  concessions  and  waivers 
upon  each  side.  The  tIcIous  provision  seems 
to  carry  within  it  Its  own  consideration  and 
has  no  special  reference  to  the  considera- 
tion for  any  other  provision  of  the  contract. 
Its  elimination  will  not  impair  the  con- 
tract as  a  whole,  or  ta  any  wise  affect  any 
other  provision  of  it,  and  hence  might  be 
properly  considered  an  independent  cove- 
nant carrying  with  It  the  relief  for  its  breach 
independently  of  the  performance  or  nonper- 
formance of  any  other  covenant  In  the  con- 
tract Hence  we  are  disposed  to  bold  that 
this  provision  is  severable  from  the  re- 
mainder of  the  contract,  and  may  be  elimi- 
nated because  void,  and  the  remainder  of  the 
contract  be  held  vaUd  and  enforceable. 

[7,  8]  (c)  The  contract  in  question,  with  its 
obnoxious  feature  eliminated,  was  one  be- 
tween husband  and  wife  and  not  enforceable, 
according  to  the  common  law.  Simpson  v. 
Slmpsoo,  4  Dana,  140.  It  has,  however,  long 
since  been  thoroughly  established,  as  an 
equitable  doctrine,  that  a  contract  between 
husband  and  wife,  made  in  contemplation 
of  the  continuance  of  a  previous  separation 
or  in  contemplation  of  Immediate  separation, 
where  disagreements  have  arisen  between 
them,  and  the  contract  has  for  Its  purpose 
an  adjustment  of  their  respective  property 
rights,  and  the  making  of  a  provision  for 
the  8UH>ort  of  the  wife,  will  be  enforced  In 
equity,  tf  fairly  made  and  Just,  or,  in  other 
words.  It  is  such  provision  as  the  court  would 
have  made  for  the  wife  under  the  circum- 
stances of  the  case.  A  good  while  ago  It  was 
required  to  make  such  a  contract  enforce- 
able in  equity  that  a  trustee  for  the  wife 
should  be  created  and  the  contract  made 
with  him  for  the  'benefit  of  the  wife.  Since 
then,  however,  the  doctrine  has  been  estab- 
lished that,  where  a  contract  has  been  made 
between  husband  and  wife  which  would  have 
been  good  at  law  if  It  bad  been  made  with 
a  trustee  for  the  vtlfe,  it  wUl  be  sustained 
in  equity,  though  there  was  no  trustee,  if  it 
does  not  affect  the  rights  of  third  persons, 
One  or  more  of  the  cases  here  cited  will  be 
found  to  support  each  of  the  views  above 
expressed.  Gaines'  Adm'x  v.  Poor,  3  Mete. 
607,  79  Am.  Dec.  569;  Evans  v.  Evaas,  93 
Ky.  610,  20  S.  W,  605,  14  Ky.  Law  Rep.  628 ; 
Loud  T.  Loud,  4  Bush,  453;  Hendricks  v. 
Hendricks,  4  Ky.  Law  B^.  724;  Hlte  ▼.  Hlte, 
136  Ky.  629,  124  S.  W.  816;  Slddens  v.  Sid- 
dens,  101  S.  W.  377,  31  Ky.  Lew  Rep.  66; 
Woodruff  V.  Woodruff,  121  Ky.  784,  90  S. 
W.  266,  91  S.  W.  265,  28  Ky.  Law  Rep.  757, 
1082;  Bash  v.  Hart,  89  S.  W.  192.  28  Ky. 
Law  Rep.  284 ;  Ward  v.  Grotty,  4  Mete.  59 ; 
Bohannon  v.  Bohannon,  92  S.  W.  597,  29  Ky. 
Law  B^.  148;  Moayan  v.  Moayan,  114  Ky. 
856,  72  S.  W.  83,  24  Ky.  Law  Bep.  1641,  60 
L.  B.  A.  415, 102  Am.  St  Bep.  303 ;  Maraman 
▼.  Maraman,  4  Mete.  87;  Dance  v.  Dance, 
6  Ky.  Law  Bep.  740;   Stroud  t.  Boss  et  aln 


118  Ky.  630,  82  S.  W.  254,  26  Ky.  Law  Bep. 
521;  Bohannon  v.  Travis  et  aL,  94  Ky.  59, 
21  S.  W.  354,  14  Ky.  Law  Bep.  912.  Be- 
fore the  act  of  March  15,  1894  (Laws  1894, 
c.  76),  regarding  the  property  rights  of  mar- 
ried women  and  their  powers  to  contract  was 
enacted,  it  was  held  in  Bohannon  v.  Travis 
et  al.,  supra,  that  a  contract  between  the 
husband  and  wife  would  not  be  enforced,  in 
equity,  unless  It  was  "fair  and  Just,  found- 
ed on  a  valuable  consideration,  and  reason- 
ably certain  as  to  its  stipulations  and  the 
circumstances  under  which  it  was  made"; 
and  In  Stroud  v.  Boss  et  al.,  supra,  since 
the  enactment  of  the  statute  of  March  15, 
1894,  it  was  held  that  such  act  did  not  en- 
large the  powers  of  a  married  woman  with 
reference  to  contracting  with  ber  husband. 
In  the  case  of  Bohannon  v.  Travis  et  al., 
supra,  however,  the  contract  was  not  one 
for  a  settlement  or  adjustment  of  property 
rights  in  contemplation  of  a  previous  separa- 
tion or  of  an  immediate  separation  of  the 
parties.  Nearly  all  of  the  contracts  be- 
tween husband  and  wife,  which  have  been 
enforced  In  this  Jurisdiction,  have  been  en- 
forced in  favor  of  the  wife ;  but  in  other 
Jurisdictions,  and  occasionally  in  this,  such 
agreements  have  been  enforced  In  favor  of 
the  husband  when  the  facts  and  circum- 
stances clearly  showed  that  it  was  equitable 
that  It  should  be  done.  Stroud  v.  Ross  et 
al.,  supra.  Such  was  done  in  the  case  of 
Stroud  v.  Boss  et  al.,  supra,  and  the  doc- 
trine that  a  contract  between  husband  and 
wife,  with  regard  to  their  property  rights, 
might  be  enforced,  tf  the  circumstances  and 
facts  warranted  it.  for  the  benefit  of  the 
husband,  was  referred  to  in  the  case  of  Bo- 
hannon v.  Travis  et  aL,  supra,  and  there  sub- 
stantially approved,  with  a  reference,  with 
approval,  to  the  cases  of  Livingston  v.  Liv- 
ingston, 2  Johns.  Ch.  537;  More  v.  Frea- 
man,  Bunb.  205;  Hendricks  v.  Isaacs,  117 
N.  r.  411.  22  N.  B.  1029,  6  L.  B.  A.  559,  15 
Am.  St  Rep.  524;  Haussman  v.  Burnbam, 
69  Conn.  117,  22  Atl.  1065,  21  Am.  St.  Rep. 
74 — wherein  the  same  doctrine  was  upheld. 
[I]  The  contract,  in  the  present  instance 
was  one  made  in  contemplation  of  the  con- 
tinuance of  a  separation  which  had  already 
occurred,  or  in  contemplation  of  an  imme- 
diate permanent  separation,  and  its  puriMse 
was  to  definitely  settle  and  adjust  between 
the  parties  their  property  rights.  It  was 
made  by  the  appellee  with  the  assistance 
of  counsel,  and  there  is  no  pretense  that  it 
was  not  fairly  made  or  fairly  understood, 
and  the  appellee  does  not  yet  complain  of 
any  injustice  done  to  her  by  the  terms  of 
the  contract  It  has  been  executed  by  the 
appellant  by  performing  the  undertakings  in 
the  contract  which  he  undertook  to  per- 
form, with  reference  to  all  legal  provisions 
by  the  contract  and  the  conveyance  of  the 
property  as  there  covenanted,  and  a  release 
of  all  claims  that  be  had,  in  compliance  with 
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the  contract  It  aeems  that  It  would  be  In- 
equitable, after  he  having  executed  the  con- 
tract, wherein  a  settlement  such  as  was  fair 
and  Just  to  the  appellee  was  made,  that  It 
should  not  be  compiled  with  by  the  appellee 
on  her  part,  with  reference  to  the  covenants 
of  the  contract  which  were  legal,  and  hence 
we  are  of  the  opinion  that  the  court  was  In 
error  in  falling  to  require  the  appellee  to 
perform  the  covenant  in  the  contract  which 
required  her  to  execute  the  necessary  writ- 
ings to  enable  him  to  receive  the  cash  sur- 
render value  of  the  policy  upon  the  life  of 
Isaac  Manltsky,  he  having  paid  all  the  pre- 
miums upon  the  policy,  or  else  to  require  her 
to  account  to  him  for  the  amount  of  the  cash 
surrender  value  of  the  poUcy  at  the  time 
the  contract  was  entered  into. 

[10-12]  (d)  With  reference  to  the  com- 
plaint of  appellant  that,  in  view,  of  the  con- 
tract, be  should  not  have  been  required  to 
pay  $60  for  the  maintenance  of  the  child 
pending  the  litigation,  it  is  evident  that  a 
hndiand  and  wlfe^  with-,  each  other,  cannot 
make  a  contract  regarding  the  maintenance 
or  custody  of  their  child,,  which  the  court  is 
oomiwlled  to  enforce,  nor  can  the  husband  re- 
lieve himself  of  his  primary  liability  to  main- 
tain his  child  by  entering  into  a  contract  with 
some  one  else  to  do  so,  and  thus  forever  re- 
lieve himself  fnHn  such  liability,  hs  between 
bim  and  the  child.  The  chancellor.  In  fix- 
ing the  custody  of  a  minor  child,  will  keep 
In  view  primarily  the  welfare  of  tbe  chUd, 
and,  in  case  of  a  separation  of  father  and 
mother,  will  confide  its  custody  to  the  par- 
ent who  is  most  suitable  to  the  trust,  if  ei- 
ther, as  the  right  of  each  to  Its  custody  is  of 
equal  dignity.  It  is,  however,  not  Illegal  for 
the  parents,  who  have  separated,  to  enter 
Into  a  contract  with  each  other  for  the  cus- 
tody and  maintenance  of  their  child,  but  the 
court  will  not  recognise  such  contract  unless 
It  is  one  which  Insures  the  inroper  care  and 
maintenance  of  the  child.  If  the  contract  is 
such  a  one  as  the  court  would  approve,  keep- 
ing the  welfare  of  the  child  in  view,  it  may 
recognize  the  contract,  but  such  contract  will 
not  be  enforced  longer  than  it  appears  to  be 
for  the  best  Interests  of  the  child,  and  par- 
ents entering  into  such  a  contract  are  pre- 
sumed to  do  so  in  contemplation  of  their  ob- 
ligations under  the  law  and  the  rights  of  the 
child.  So  long,  however,  as  the  court  rec- 
ognizes the  contract  which  has  been  entered 
into  between  the  parents,  its  provisions 
should  be  raiforced.  The  court,  however, 
may  confide  the  custody  of  the  child  to  the 
mother,  and  require  the  father  to  contribute 
to  its  maintenance,  if  their  respective  suita- 
bility for  Its  custody  and  financial  circum- 
stances renders  such  a  disposition  necessary 
to  the  proper  care  of  the  child. 

[IS]  Where,  as  In  the  instant  case,  a  con- 
tract, supported  by  a  sufficient  consideration, 
has  been  entered  Into  betweoi  the  parents 


for  the  custody  and  maintenance  of  the  child, 
and  the  mother,  under  the  contract,  Is  to  have 
custody  and  maintain  it,  and  has  a  financial 
ability  to  properly  do  so,  and  the  contract 
is  thus  fair  and  Just  to  her,  and  the  custody 
is  such  that  the  court  will  and  does  approve 
of  it,  she  should  be  required  to  comply  with 
the  contract,  as  between  her  and  the  father, 
especially  where  it  appears  that  the  father 
has  made,  a  settlement,  in  the  way  of  prop- 
erty, sufficient  to  enable  the  mother  to  main- 
tain the  child  In  a  proper  way.  The  court 
seems  to  have  recognized  the  contract  in  its 
final  Judgment,  by  confiding  the  custody  of 
the  child  to  the  mother,  without  any  require- 
ment that  the  father  should  contribute  to 
its  maintenance. 

[14]  The  evidence  heard  upon  the  motion 
for  the  allowance  for  the  maintenance  of 
the  chUd  during  the  pendency  of  the  suit  is 
not  before  us,  nojr  were  the  pleadings  upon 
the  motion  sufficient  to  apprise  us  of  what 
were  the  issues,  nor  the  particular  reason 
which  moved  ue  court,  and  hence  we  cannot 
assume  that  the  court  was  in  error  In  Its  de- 
termination to  require  a  contribution  from 
the  husband  temporarily. 

It  is  therefore  ordered  that  the  Judgment 
be  affirmed  as  to  requiring  the  appellant  to 
pay  the  costs  of  the  litigation,  including  the 
attorney's  fees,  and  the  $50  allowance  for 
the  maintenance  of  the  child  pending  the 
litigation,  but  the  Judgment  Is  reversed  be- 
cause of  the  failure  of  the  court  to  require 
appellee  to  carry  out  her  contract  with  ref- 
erence to  the  surrender  value  of  the  policy 
of  insurance  upon  the  life  of  Isaac  Manltsky, 
of  which  she  was  the  beneficiary,  or  to  reim- 
burse the  appellant  to  the  extent  of  the  cash 
surrender  value  at  the  time  of  the  making  of 
the  contract,  and  the  action  is  remanded  for 
proceedings  consistent  with  this  opinion. 


STOFER  V.  STUiTZ  ct  al 

(Court  of  Appeals  of  Kentucky.    Feb.  10,  1918.) 

BZKCT7TOB8  AND   ADKINISTKATOBS   €=>138(1)— 

PowEB  OF  Sale— Validitt. 
Where  a  will  devised  land  to  named  devisees, 
and,  after  disposing  of  all  tlie  other  property  of 
the  testatrix,  appointed  an  executor  and  gave 
him  power  tx>  sell  all  of  the  estate  and  execute 
deeds  therefor,  the  power  of  sale  was  not  invalid 
under  the  rule  that  a  fee  clearly  devised  cannot 
be  taken  away  or  diminished  by  vague  and  gen- 
eral expressions,  as  the  power  was  not  given  in 
vague  or  eeneral  expressions,  and  the  provisions 
of  the  will  could  be  reconcilea  by  construing  the 
devise  in  fee  as  subject  to  a  power  of  sale  in 
the  executor  for  the  purpose  of  distributing  tiie 
proceeds  in  Uen  of  the  land. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  F.  O.  Stlltz  and  others  against 
Samuel  C.  Stofer.  From  a  Judgment  for 
plalntUCs,  defendant  appeals.    Affirmed. 

Rives  &  Shannon,  of  Lexington,  for  ap- 
pellant. W.  Bi  Nichols,  of  Lexington,  for  ap- 
pellees. 
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CLARKE,  J.  Appellees,  by  written  con- 
tract, sold  and  agreed  to  convey  to  appellant 
a  farm  In  Fayette  county,  for  which  he 
agreed  to  pay  |12,000.  Appellees,  according 
to  the  terms  of  the  contract,  tendered  to  ap- 
pellant a  general  warranty  deed  to  the  land, 
which  he  refused  to  accept  upon  the  ground 
that  plaintiffs  did  not  have  title  to  the  prop- 
erty; whereupon  they  began  this  action 
aglalnst  him  for  damages  for  his  -breach  of 
the  contract^  He  answered,  setting  out  the 
alleged  defects  In  appellees'  title;  and  the 
l>artles  filed  a  stipulation  that,  In  the  event 
the  court  found  for  the  plaintiffs,  their  dam- 
ages should  be  assessed  at  $525.  Upon  sub- 
mission the  court  held  that  plaintiffs  owned 
and  tendered  to  defendant  a  good  fee-simple 
title  to  the  land,  and  entered  judgment  for 
them  against  defendant  for  $525,  agreed 
upon  as  the  amount  of  the  damages,  from 
which  Judgment  defendant  ■appeals. 

The  only  defect  In  appellees'  title  asserted 
here  Is  that  their  vendor,  Llewellyn  Sharpe, 
as  executor  of  Josephine  Sharpe's  will,  did 
not  have  the  power  to  sell  or  convey  the  land. 
By  her  will,  duly  probated,  Josephine  Sharpe 
provided  for  the  payment  of  her  debts  and 
the  erection  of  a  monument  at  her  grave,  and 
then  devised  to  named  devisees  the  fee-sim- 
ple title  to  two  pieces  of  real  estate,  a  house 
and  lot  In  Lexington,  and  the  farm  In  con- 
troversy. After  making  special  devises  of 
money  to  seireral  persons,  she  devised  all  the 
rest  of  her  property,  real,  personal,  and  mix- 
ed, to  the  same  parties  to  whom  she  had 
willed  her  farm,  and  In  the  eleventh  and 
last  clause  of  the  will  named  Llewellyn 
Kharpe  as  executor  In  the  following  lan- 
guage: 

"I  hereby  appoint  Llewellyn  Sbarpe,  Jr.,  as 
executor  of  this  will,  and  give  him  power  to 
sell  all  my  estate  at  will  and  execute  deeds  there- 
for." 

It  will  be  noticed  the  power  to  sell  and  con- 
vey her  land,  all  of  which  she  had  In  the 
preceding  clauses  specifically  disposed  of,  is 
given  the  executor  In  positive  and  unambigu- 
ous language ;  and  there  Is  no  claim  that  the 
power  conferred  by  this  clause,  if  valid,  is 
not  ample  to  warrant  the  sale  and  convey- 
ance by  the  executor  to  appellees,  but.  It  Is 
Insisted,  this  clause  is  Inconsistent  with  and 
repugnant  to  the  fourth  clause  by  which  the 
farm  is  devised  absolutely  in  fee,  and  there- 
fore Invalid,  at  least  in  so  far  as  the  farm 
is  concerned,  since  it  would  limit  or  diminish 
the  fee  devised. 

Appellant  rests  his  contention  upon  the 
mle  of  conatmctioD  thus  set  oat  in  Under- 
hiU  on  WlUs,  i  689: 

"We  think  the  rtile  is  correctly  stated  by  the 
text- writers  and  many  auttiorities  as  follows: 
'Where  property  is  given  in  clear  language  suffi- 
cient to  convey  an  absolute  fee,  the  interest  tlius 
given  shall  not  be  taJcen  away,  cut  down,  or 
diminished  by  any  subseqaent,  vague,  and  gen- 
eral expressions.' 


This  rule  is  clearly  not  applicable  here,  al- 
though the  farm  is  given  In  clear  language 
sufficient  to  convey  an  absolute  fee,  because 
the  interest  thus  given  Is  not  taken  away-, 
cut  down,  or  diminished  by  any  subsequent 
vague  or  general  expressions.  The  power 
given  the  executor  to  sell  and  convey  is  not 
In  vague,  general,  or  Indefinite,  expressions, 
which  require  any  construction  of  their 
meaning.  The  only  construction  necessary  is 
to  reconcile,  if  possible,  any  inconsistency  in 
the  two  ix>sitlve  and  nnamblguous  sections; 
and  this  can  be  done  upon  authority  by  hold- 
ing that,  under  the  fourth  class  of  the  will, 
the  devisees  took  the  farm  in  fee,  tubject  to 
the  power  of  sale  given  to  the  executor  by 
the  eleventh  clause.  The  power  is  not  a  limi- 
tation upon  the  fee,  bnt  is  a  condition  at- 
tached to  it  While  the  exercise  of  the  pow- 
er by  the  .executor  alters  the  method  by 
which  the  testatrix's  bounty  Is  bestowed 
upon  the  devisees  by  requiring  tiiem  to  talie 
the  proceeds  of  the  sale  of  the  land  instead 
of  the  land  Itself,  It  does  not  limit  or  dimin- 
ish their  interest  therein,  because  they  are 
entitled  to  the  whole  of  the  proceeds  derived 
from  the  property  devised  to  them,  subject 
only  to  such  charges,  debts,  and  costs  of  ad- 
ministration as  could  be  enforced  against  the 
land  Itself.  We  find  the  authority  for  this 
construction  stated  thus  In  31  Cyc.  10«: 

"The  mere  fact  that  the  donor  of  a  power 
makes  other  disposition  of  or  provigions  as  to, 
the  Bubjeot-matter  does  not  necessarily  affect  the 
power ;  but  the  instrument  will  be  so  construed, 
if  possible,  as  to  reconcile  the  inconsistency  and 
give  effect  to  all  of  its  provisions.  Power  given 
by  will  to  an  executor  to  sell  all  or  any  portion 
of  the  residuary  real  estate  is  not  affected  by 
the  devise  of  such  residuary  share;  for  the  de- 
vise Is  to  be  construed  aa  subject  to  the  power  of 
sale.  Nor  Is  a  power  of  sale  in  executors  neces- 
sarily inconsistent  with  a  specific  devise  in  fee." 

Or  as  stated  In  Page  on  Wills,  p.  826: 
"Where  an  express  power  of  sale  is  given,  bat 
the  purpose  for  which  it  is  to  be  used  is  not 
specified,  it  is  held  to  be  a  power  of  sale  in  order 
to  pay  the  proceeds  to  the  devisees  in  lieu  of  the 
devise,  and  therefore  such  a  power  of  sale  is  not 
repugnant  to  the  devise  of  the  property  in  fee." 

We  are  of  opinion  that  appellees  tendered 
to  appellant  a  good  title  to  the  farm,  and 
that  he  was  not  Justified  In  refbsing  to  ac- 
cept It 

Judgment  aflarmed. 


COMBS  V.  McDowell's  trustee. 

(Court  of  Appeals  of  Kentucky.    Feb.  22,  1918.) 

Wills  «=>e93(5)— Dbvibb  in  TnusT^Powxa 
OF  Sale— Conveyance. 
Under  will  devising  all  real  estate  to  a  son 
in  trust,  the  trust  to  cease  only  on  the  death  of 
the  last  survivor  of  tlie  testator's  children,  giv- 
ing power  of  sale  on  concurrence  of  all  of  trus- 
tee's brothers  and  sisters  by  joining  in  conve.v- 
ance,  and  providing  that  the  execution  of  the 
conveyance  by  the  other  children  should  he  mere- 
ly to  evidence  their  concurrence  in  the  sale,  and 
that  it  should  not  be  necessary  for  the  husbands 
or  wives  of  any  of  the  sisters  or  brothers,  or 
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for  their  decedents,  in  caae  they  were  dead,  to 
concur  in  tne  sale  or  execute  any  conveyance 
thereof,  the  trustee  could,  where  all  big  brothers 
and  sisters  joined  in  deed,  convey  a  fee-simple 
title;  it  not  being  necessary  that  the  consorts  of 
the  children  join  in  the  deed. 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  H.  C.  McDowell's  trustee,  under 
the  will  of  Henry  C.  McDowell,  deceased, 
against  Isaac  Newton  Combs.  Judgment  for 
plaintiff,  and  defendant  appeals.    AlBnned. 

Allen  &  Doncan.  of  Lexington,  for  appel- 
lant Shelby,  Nortfacutt  &  Shelby,  of  Lexing- 
ton for  appellee. 

MILLER,  3.  This  ia  an  appeal  by  Isaac 
Newton  Combs  from  a  Judgment  enforcing  a 
contract  for  the  sale  to  him  of  a  portion  of 
the  real  estate  of  the  late  Henry  C.  Mc- 
I>owell,  who  died  testate  in  November,  1899. 
By  his  will  he  devised  all  of  his  real  estate  to 
his  widow,  Anne  Clay  McDowell,  for  life;  and 
he  bequeathed  to  her  all  of  his  personal  es- 
tate, absolutely.  The  will  further  provided 
that  on  the  death  of  the  widow,  Anne  Clay 
McDowell,  all  of  the  testator's  real  estate 
should  pass  to  and  be  vested  In  his  son  Henry 
C.  McDowell,  Jr.,  to  be  held  by  him  in  trust 
for  the  testator's  six  children,  Annette  Bul- 
lock, Henry  Clay,  Jr.,  William  Adair,  Thom- 
as Clay;,  Jnlla  Prather  and  Madallne  Mc- 
Dowell, who  were  to  share  equally  in  the  net 
Income  to  be  derived  from  said  rea)  estate; 
the  trast  to  cease  only  upon  the  death  of  the 
last  survivor  of  the  testator's  said  children. 
Upon  that  event  the  trust  estate  will  pass  in 
fee  simple  to  the  devisees  of  his  said  chil- 
dren, or.  In  case  of  intestacy,  to  their  belra 
at  law;  each  set  of  devisees  or  b^rs  at  law 
to  take  and  have  the  proportion  of  said  es- 
tate that  would  have  passed  to  their  devisor 
or  ancestor  as  one  of  the  testator's  heirs  at 
law. 

The  management  of  the  estate  thus  held  in 
trust  was  provided  for,  in  part,  by  the  follow- 
ing provisions  of  the  will: 

"My  said  son  Henry,  as  trustee  aforesaid, 
shall  have  full  charge,  management  and  control 
of  said  real  estate;  provided,  however,  that  he 
shall  not  have  power  to  sell  or  mortgage  any  of 
said  real  estate,  unlesia  in  bis  judgment  it  be 
advisable  to  sell  and  reinvest  the  proceeds  in 
real  or  personal  property,  and  unless  all  his 
broth«i«  and  sisters  then  livinc  shall  concur 
in  and  agree  to  such  sale  or  sales,  which  con- 
currence shall  be  evidenced  by  their  joining  with 
him  in  the  execution  of  the  conveyance  or  con- 
veyances. The  execotion  of  such  conveyances 
by  my  children  then  living  shall  be  merely  to 
evidence  their  concurrence  in  said  sale  or  sales, 
and  it  shall  not  be  necessary  for  the  husband  or 
wife  of  any  of  my  said  children,  nor  for  the 
descendants  of  such  children  as  may  theq  be 
iead,  to  concur  therein  nor  execute  any  convey- 
ance thereof.  Should  any  of  my  real  estate  be 
sold  or  mortgaged  under  any  power  given  him, 
the  purchaser  shall  not  be  required  to  look  to 
the  application  of  the  purchase  money.  In  all 
other  respects  it  shall  be  the  duty  of  said  trus- 
tee to  manage  said  estate  as  if  it  were  his  own, 
and  for  his  services  as  snch  trustee  he  shall  be 
allowed  a  reasonable  compensation." 


Mrs.  Anne  Clay  McDowell  died  February 
3,  1917,  and  Henry  O.  McDowell,  Jr.,  has 
since  acted  as  trustee  under  the  will.  He 
sold  the  land  in  question  to  the  appellant 
Combs  and  tendered  him  a  deed  unobjection- 
able in  form,  and  executed  by  Henry  C.  Mc- 
Dowell, Jr.,  as  trustee  under  the  will  of  bis 
father,  and  also  by  the  other  five  sons  and 
daughters  of  Henry  C.  McDowell,  the  testator. 

The  appellant  Combs  Is  willing  to  perform 
his  contract,  but  contends  that  he  cannot 
acquire  a  vendible  fee-simple  title  unless 
the  consorts  of  the  children  of  Henry  C.  Mc- 
Dowell, the  testator,  Join  with  their  hus- 
bands, or  their  wives,  as  the  case  may  be, 
as  grantors  in  the  deed  conveying  to  him 
the  pwH)erty  in  question.  The  chancellor 
was  of  opinion  that  this  was  not  necessary, 
that  the  deed  tendered  was  sufficient  in  ev- 
ery respect,  and  he  entered  a  judgment  ac- 
cordingly. The  objection  evidently  rests  up- 
on the  theory  that  the  children  of  Henry  C. 
McDowell,  the  testator,  took  a  fee  In  the 
land,  and  that  dower  and  curtes.r  would  not 
be  barred  unless  the  consorts  of  the  chil- 
dren joined  tn  the  deed  as  grantors.  But 
this  clearly  is  not  the  case,  since  the  legal 
title  Is  vested  in  the  trustee  throughout  the 
Uvea  of  the  children,  including  the  life  of 
the  longest  lived,  with  remainder  in  fee  to 
the  children's  devisees  or  heirs.  In  the 
meantime  the  will  provides  for  the  manage- 
ment of  the  trnat  estate,  giving,  the  trustee 
certain  specific  powers. 

The  provisions  of  the  will  upon  the  sub- 
ject of  sale  and  reinvestment  by  the  trustee 
are  full  and  ocplicit.  It  expressly  provides 
that  the  trustee  shall  not  sell  any  of  the 
real  estate  unless  in  his  judgment  it  be  ad- 
visable to  sell  and  reinvest  the  proceeds  in 
other  property,  and  unless  all  of  the  trus- 
tee's brothers  and  sisters  then  living  shall 
concur  in,  and  agree  to,  the  sale;  which  con- 
currence shall  be  evidenced  by  their  joining 
with  the  trustee  in  the  execution  of  the  con- 
veyance^ This  language  clearly  gives  the 
power  of  sale  to  the  trustee  with  the  con- 
sent of  his  brothers  and  sisters. 

But  the  will  is  still  more  explicit,  since  it 
provides  tliat  the  execution  of  the  convey- 
ance by  the  other  children  shall  be  merely 
to  evidence  their  concurrence  in  the  sale, 
it  being  further  expressly  provided  that  it 
shall  not  be  necessary  for  the  husbandB  or 
wives  of  any  of  said  sisters  or  brothers,  nor  i 
for  their  descendants  in  case  they  be  dead, 
to  concur  in  the  sale,  or  execute  any  con- 
veyance therefor. 

If  the  testator  had  merely  given  the  trus- 
tee power  to  sell  for  reinvestment,  without 
any  condition  upon  the  power,  there  could 
be  no  doubt  concerning  the  suffldcfnCy  of  a 
deed  by  the  trustee  alone  to  convey  a  good 
title.  And,  by  adding  the  condition  that 
the  power  was  to  be  exercised  only  with 
the  vwitten  consent  of  the  beneficiaries,  the 
will  did  not  give  them  any  additional  es- 
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tate  In  the  property  and  conveyed  no  inter- 
est  or  estate  to  their  consorts.  And,  to  neg- 
ative any  possible  claims  by  the  consorts, 
the  testator  expressly  provided  that  it 
should  not  be  necessary  for  them  to  agree  to 
the  sale  in  any  way,  and  that  a  sale  might 
be  made  regardless  of  their  wishes. 

It  will  thus  be  seen  that  the  very  objec- 
tion ttiat  is  here  raised  to  the  tendered  deed 
was  anticipated  and  provided  against  by 
the  will;  and,  as  the  testator  had  the  power 
to  limit  the  estate  upon  the  terms  and  con- 
ditions therein  spedfled,  it  follows  that  the 
deed  tendered  carried  a  fee-simple  title. 

Judgment  affirmed. 


LOUISVILLE  ft  N.  B.  CO.  v.  TREANOR'S 
ADMIt. 

(Court  of  Appeals  of  Kentucky.    Feb.  19, 1918.) 

1.  Raiuioadb  «=>S4S(4)— Coixision  at  Cboss- 
ING  —  Failure  to  Sound  Whistlk  —  Evi- 

DBNCK, 

In  an  action  for  death  of  plaintiff's  intestate, 
killed  when  bis  antomobile  truck  collided  with 
defendant's  train  at  a  grade  crossing,  conflicting 
evidence  held  to  authorize  a  verdict  that  defend- 
ant failed  to  give  the  crossing  signal  required 
.  by  statute. 

2.  Bailboads  «=>300— Obosbinq  Acoidxht — 

DUTZ  TO  SlONAI. 

It  is  the  duty  of  a  railroad  company,  in  ap- 
proaching a  dangerous  grade  crossing,  not  only 
to  give  the  .statutory  signals,  but  to  use  in- 
creasing care  commensurate  with  the  danger. 

3.  RAiMtoADS  «=>324(1)  —  Cbossino  Acci- 
dent— Duty  of  Traveixb. 

It  is  the  duty  of  the  driver  of  an  automobile, 
in  approaching  a  dangerous  grade  crossing,  to 
use  such  care  as  is  usually  expected  of  ordi- 
narily prudent  persons. 

4.  Railboads  «=3324(1)— Cbossino  Accidewt 

— AUTOMOBIUt. 

A  higher  degree  of  care  is  not  required  of 
the  driver  of  an  antomobile  in  approaching  a 
grade  crossing  than  of  drivers  of  Iieavy  wagons 
or  vehicles. 

5.  E^vidence  «=»5(2)— Common  Knowiadge — 
Collision  at  Cbossino. 

It  is  a  matter  of  common  knowledge  that 
when  a  collision  occurs  between  an  automobile 
and  a  locomotive  the  result  is  the  same  as  when 
the  locomotives  strikes  a  buggy  or  other  ordi- 
nary vehicle;  the  occupants  of  the  automobile 
or  vehicle  being  the  ones  crippled  or  killed  in 
either  case. 

6.  Neglioence  «s»136(10)— CoNFLiOTntG  Ev- 
idence—Question FOB  JUKY. 

When  there  is  a  conflict  in  the  evidence  as 
to  whose  negligence  caused  the  injury,  the  case 
is  for  the  jury  under  proper  instructions. 

7.  Appeal  and  Ebrob  «=>1002  —  Finding 
Based  on  Conflicting  Evidence— Review. 

When  a  properly  instructed  jury  has  deter- 
mined from  conflicting  evidence  whose  negligence 
caused  the  injury,  their  finding,  unless  nagrant- 
ly  against  the  weight  of  the  evidence,  wUl  not 
be  disturbed. 

8.  Railboads  ®=3350(18)  —  Cbossino  Acci- 
dent —  Failure  to  Stop  —  Qitestion  fob 
Jury. 

Intestate's  failure  to  stop  his  automobile 
before  proceeding  across  a  dangerous  railroad 
crossing  did  not  authorise  court  to  take  the  case 
from  the  jury. 


9.  Bailboads  *=»314— Cbossino  Accidewt — 
Obbtbuction  of  View — NkoLiasNcE. 
Defendant  railroad  was  negligent  in  placing 
a  bank  of  dirt  from  its  track  to  the  face  of  a 
cut  and  placing  on  top  of  such  bank  a  board 
fence  obstructing  the  view  of  those  approaching 
the  crossing  on  a  highway  which  had  high  em- 
bankments on  either  side. 

Appeal  from  Circuit  Court,  Shelby  County. 

Action  by  Frank.  Treanor's  administrator 
against  the  Louisville  ft  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Benjamin  D.  Warfleld,  of  Louisville,  and 
WUUs,  Todd  ft  Bond,  of  ShelbyviUe,  for  ap- 
pellant Beard  ft  Pickett  and  Ralph  GU- 
bert,  all  of  ShelbyviU^  for  ai^dlee. 

CARBOLL,  J.  Frank  Treanor,  .while  driv- 
ing a  heavy  antoi^obile  truck  of  the  Stand- 
ard Oil  Company,  was  killed  at  a  public  road 
grade  crossing  when  the  engine  of  a  passen- 
ger train  of  the  railroad  company  struck  the 
truck  at  the  crosaing.  On  a  trial  of  the  case 
there  was  a  verdict  and  judgment  according- 
ly against  the  railroad  company  for  $10,000, 
and  it  prosecutes  this  appeal. 

The  principal  ground  relied  on  for  reversal 
Is  that  Treanor  did  not  take  reasonable  or 
sufficient  precautions  for  his  own  safety  in 
attempting  to  cross  the  track,  and  so,  being 
guilty  of  such  contributory  negligence  as 
would  defeat  a  recovery,  there  should  have 
been,  as  requested,  a  directed  verdict  in  fa- 
vor of  the  railroad  company. 

Other  alleged  errors  committed  by  the  trial 
court  in  the  Introduction  and  rejection  of 
evidence,  as  well  as  in  giving  and  refusing 
instructions,  are  also  presented,  but,  as  stat- 
ed, the  chief  question  in  the  case  relates  to 
the  precautions  the  driver  of  an  automobile 
should  take  for  Iiis  own  safety  when  and 
before  be  is  about  to  cross  a  railroad  track 
at  a  grade  crossing.  Before,  however,  tak- 
ing up  these  questions,  we  wiU  state  so  mndi 
of  the  evidence  as  develops  the  circnnistances 
and  conditions  surrounding  the  accident  and 
the  plac^  where  it  occurred. 

Frank  Treanor,  who  all  the  .witnesses  say 
was  a  sober,  prudent,  industrious,  and  in- 
telligent man,  was  and  had  been  for  some 
years  employed  by  the  Standard  Oil  Com- 
pany as  its  agent  at  Shelbyvllle,  Ky.,  for  the 
sale  and  delivery  of  its  oil  and  other  prod- 
ucts. In  delivering  the  articles  kept  for 
sale  to  different  customers  throughout  Shel- 
by county,  he  used  an  automobile  truck  that 
weighed  between  6,000  and  8,000  pounds  on 
which  he  carried  in  cans  the  oils,  gasoline,  and 
other  things  that  the  Standard  Oil  Company 
sold  at  this  agency.  This  automobile  had  a 
seat  in  the  front  large  enough  to  accommo- 
date a  driver  and  another  person,  and  on  the 
day  he  was  killed  L.  F.  Bush,  an  intelligent, 
sober,  and  prudent  young  man,  was  riding 
with  him  on  the  seat  in  the  front  of  the 
automobile,  Treanor  being  at  the  wheel.  In 
the  afternoon  of  August  5,  1916,  the  day  of 
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the  aodiient,  Treanor,  who  was  out  In  the 
tmck  dellTering  goods,  left  Cbrlstiansburg,  a 
station  of  the  railroad  company,  on  his  way 
to  Cropper,  another  station  about  3  miles 
west  of  Chrlstlansburg.  Between  Cbrlstians- 
borg  and  Cropper  the  single  track  of  the 
railroad  company  is  crossed  at  grade  by  one 
of  the  public  turnpike  roads  of  Shelby  coun- 
ty. This  road,  at  and  near  this  crossing, 
was  in  a  populous  section  of  the  county,  and 
the  travel  on  it  by  vehicles  of  all  klnd^  In- 
dnding  automobiles,  was  heavy.  On  his  way 
towards  the  crossing  Treanor  stopped  for  a 
few  minutes  about  200  feet  from  the  ti&A 
for  the  purpose  of  delivering  some  oil  to  a 
customer  at  the  side  of  the  road,  and  then 
drove  on  towards  the  trade.  The  railroad 
ran  In  a  deep  cut  for  several  hundred  feet 
on  each  side  of  this  crossing,  and  the  turn- 
pike road  also  ran  In  a  cut  for  a  distance  of 
aboat  180  feet  from  Che  railroad,  the  turn- 
pike cut  terminating  at  the  railroad  right 
of  way  about  20  feet  from  the  track.  E!z- 
tending  from  a  ditch,  which  was  near  to  and 
alongside  the  railroad  track,  to  the  face  or 
side  of  the  cut,  the  railroad  company  had 
thrown  up  on  eadi  side  of  the  turnpike  a 
bank  of  dirt  about  3  feet  high  taken  from  the 
ditch,  and  on  top  of  this  pile  of  dirt,  firom 
a  point  very  close  to  the  track  to  the  top  of 
the  railroad  cut,  the  company  had  built  on 
each  side  of  the  turnpike  a  plank  fence  about 
5  feet  high,  with  plank  about  10  inches  wide, 
and  with  spaces  of  3  inches  between  the 
plank.  So  that  a  traveler  on  the  ttimplke 
going  in  the  direction  Treanor  was  would 
enter  a  cut  about  180  feet  from  the  track, 
getting  deeper  as  he  approached  the  tra<A, 
until  a  d^th  of  about  8  feet  was  reached  at 
the  railroad  right  of  way  line  a  few  feet 
from  the  track.  This  cut  would  obstruct 
from  his  view  an  approadiing  train  until  he 
reached  the  railroad  cut  on  the  line  of  its 
right  of  way,  and  when  he  got  to  it,  his  view 
would  be  further  obstructed  by  the  bank  of 
dirt  that  the  company  had  put  mi  its  right 
of  way  from  the  track  to  the  face  of  its  cut 
and  by  the  plank  fence  that  it  had  built  on 
top  of  this  bank  of  dirt  As  the  railroad  also 
ran  In  a  deep  cut,  the  two  cuts  and  banks  of 
dirt  and  foices  would  likewise  prevent  the 
engineer  and  fireman  from  seeing  an  ap- 
proaching vehicle  until  It  had  virtually  got- 
ten on  the  track,  and  so  it  will  be  seen  that 
it  would  be  dilllcuit  to  find  anywhere  In  the 
country  a  more  dangerous  grade  crossing 
than  this  one. 

After  leaving  the  point  where  Treanor  had 
delivered  the  oil,  and  while  approaching  the 
track.  Bush,  whose  escape  from  death  was 
little  short  of  miraculous,  described  what 
happened  as  follows: 

"Q.  Where  were  you  intending  to  go?  A.  To 
Cropper,  I  think.  Q.  Did  yon  have  another  stop 
to  make  there?  A.  I  think  ao.  Q.  What  was 
the  nature  or  grade  of  the  road,  from  the  point 
wliere  the  oil  was  delivered  at  your  last  stop, 
down  to  the  railroad  tracks?  A.  Slightly  down 
grade.  (^  Will  ask  you  whether  or  not  after 
you  left  that  last  stop  at  the  oil  tank,  going  to- 


wards the  turnpike  crossing,  the  view  was  cut 
o(F  from  a  train  approaching  frrnn  the  direction 
of  LoDisviUe?  A.  Yes,  sir.  Q.  What,  if  any- 
thing, obstructed  that  view?  A.  Bank  on  that 
side.  Q.  On  the  side  of  the  turnpike?  A.  Tea, 
sir;  side  of  the  turnpike.  Q.  For  what  dis- 
tance back  from  the  turnpike  and  the  railroad 
crossing  would  you  say  that  view  was  cut  oflf? 
A.  I  can't  say;  I  don't  know.  Q.  Tou  don't 
know?  A.  Tea,  sir.  Q.  As  you  and  Mr.  Trean- 
or approached  this  turnpike  crossing,  where  it 
crossed  the  tracks  of  the  L«ui«ville  &  Nashville 
Bailroad  Comoany,  was  the  attention  of  either 
one  of  you  caned  to  the  fact  that  you  were  ap- 
proaching a  railroad  crossing?  A.  He  remarked 
to  me  that  that  was  the  most  dangerous  crossing 
in  4he  county.  Q.  Did  he  say  why?  A.  He 
said,  'You  ean't  see  the  track  either  way.'  Q.  I 
will  ask  you  whether  or  not  you  observed  tliat 
yourselt  A.  Yes,  sir.  Q.  Well,  what,  if  any- 
thing, did  he  do  as  he  approadied  the  crossing? 
A.  Why,  he  was  going  rather  slow,  and  he  slow- 
ed down  still  further.  Q.  I  will  ask  you  if  there 
was  any  attempt  made  by  either  you  or  him  to 
observe  the  approach  of  the  train  to  the  cross- 
ing. A,  I  was  looking  myself  forward  and 
listening;  he  seemed  to  be  doing  the  same.  Q. 
How  close  did  you  get  to  the  railroad  crossing 
before  you  observed  the  train  approaching?  A. 
We  were  almost  on  the  track.  Q.  Conld  you  say 
in  feet  how  many  feet  yon  were  from  the  rail- 
road crossing,  from  the  railroad  track?  A. 
Well,  I  don't  know  how  many  feet  we  were; 
I  know  we  were  almost  on  the  track  itself. 
Q.  Almost  on  the  rail,  yon  mean?  A.  Yes, 
nr.  Q.  How  far  was  the  train  at  that  time, 
would  yon  say,  Mr.  Bush?  A.  I  don't  know 
just  exactly  how  far  off  it  was;  not  a  very 
great  distance,  though.  Q.  Say  in  feet  about 
how  many,  the  best  yon  can  estimate.  A. 
I  will  have  to  make  a  guess  at  it,  Mr.  Beard. 
Q.  Your  best  judgment  is  what  we  want,  Mr. 
Rush.  A.  I  would  sav  30  yards:  I  don't  know 
whether  it  was  that  far  or  fartner.  Q.  Some- 
thing about  30  yards?  A.  Yes,  sir.  Q.  How 
fast  did  the  train  seem  to  be  i^proaching? 
Well,  it  seemed  to  be  coming  fast;  I  don't  know 
just  how  fast  Q.  Could  you  estimate  in  miles 
about  how  fast  it  was  coming?  A.  No,  sir;  I 
wouldn't  know  bow  to  estimate  it;  I  know  it 
was  coming  very  fast  from  the  distance  it  went 
on  before  it  stopped.  Q.  Did  tbe  cars  of  the 
Louisville  &  Nashville  Bailroad  Company  strike 
the  truck?  A.  I  didn't  see  them  strike.  Q. 
Did  you  hear  it?  A.  Yes,  sir;  I  heard  the 
crasli. ,  Q.  You  were  in  the  car  at  the  time?  A. 
Yes,  sir.  Q.  Bow  did  you  make  your  escape, 
get  ont?  A.  I  jumped  ont  of  the  truck  across 
the  track.  Q.  From  the  tmck?  A.  From  the 
truck.  Q.  You  were  sitting  on  the  front  seat 
of  the  truck,  I  believe?  A.  Yes,  sir;  there  is 
only  one  seat  on  it  Q.  Which  side  were  yon 
sitting  on?  A.  On  the  left-hand  side.  Q.  Tiie 
drive  wheel  is  on  the  right?  A.  Yes,  sir.  Q.  Mr. 
Treanor  handled  the  wheel,  I  believe?  A.  Yes, 
sir.  Q.  How  far  did  you  jump?  A.  I  don't 
know;  I  cleared  the  track;  I  went  across  the 
track;  I  don't  know  how  much  farther  I  went. 
Q.  How  did  yon  Ught?  A.  On  my  feet  Q.  Did 
you  fall  after  lighting  on  your  feet?  A.  No, 
sir.  Q,  I  will  ask  you  whether  or  not  Mr. 
Treanor  at  the  time  made  any  effort  to  make  his 
escape^  A.  All  I  remember  of  him  doing  was  to 
reach  down  for  a  lever  on  his  right-hand  side; 
I  suppose  it  was  the  brake.  Q.  Beached  down 
on  his  right-hand  side?  A.  Yes,  sir.  Q.  Was 
that  the  last  movement  yon  saw  him  make? 
A.  Yes,  sir." 

The  engineer  after  testifying  that  he  gave 
the  usual  and  statutory  signals  for  the  cross- 
ing at  the  whistling  post,  some  1,600  feet 
west  of  the  crossing,  said  that  a  mcnnent  or 
two  afterwards  the  fireman  said,  "Look  out !" 
which  he   understood  to  mean  there  waa 
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danger,  and  he  Immediately  gave  three 
or  four  short  blasts  of  the  whistle  and  ap- 
plied the  ^nergency  brakes ;  that  he  did  not 
see  the  truck  at  aU  before  It  was  struck,  as 
It  was  approaching  the  track  on  the  fireman's 
side  of  the  engine ;  that  he  was  running  be- 
hind time  at  a  ^eed  of  about  35  miles  an 
hour. 

The  fireman,  after  saying  that  the  road 
crossing  signals  were  sounded  at  the  pr<4)er 
place,  and  that  the  bell  was  ringing  from  there 
to  the  crossing,  said  that  when  he  first  saw  the 
automobile  truck  com  tog  down  the  road  It 
as  about  6  or  8  feet  from  the  track,  and  he 
would  judge  running  something  like  10  miles 
an  hour;  that  the  engine  was  about  20  or  30 
feet  away  from  the  crossing  at  the  time  he 
discovered  the  presence  of  the  truck. 

When  the  engine,  which  was  going  in  the 
direction  of  Christlansburg  from  Cropper, 
struck  tlie  front  end  of  the  automobile,  which 
when  hit  was  on  the  track,  Treanor  was  in- 
stantly killed,  the  automobile  practically  de- 
molished, and  some  slight  damage  done  to  the 
locomotive  engine. 

[1]  Between  this  grade  crossing  and  Crop- 
per, and  at  the  distance  from  the  crossing 
prescribed  by  the  statute,  the  company  had 
a  whistling  post,  and  there  is  much  conflict 
in  the  evidence  as  to  whether  this  train  gave 
at  or  near  this  whistling  post  the  crossing 
signals  required  by  the  statute:  Numerically, 
the  weight  of  the  evidence  shows  that  the 
crossing  signals  were  given,  but  there  is 
other  evidence,  by  several  persons  who  were 
qualified  by  their  nearness  to  the  place  to 
speak  on  the  subject,  that  they  were  not 
given,  and  so  we  may  safely  say  that  the  evi- 
dence on  the  issue  as  to  whether  the  crossing 
signals  were  sounded  was  so  conflicting  as 
to  authorize  the  submission  of  the  question 
to  a  jury ;  and  upon  this  issue  we  may  fur- 
ther say  there  was  sufficient  evidence  to  au- 
thorize the  Jury  in  finding  that  the  crossing 
signals  were  not  given ;  or,  at  any  rate,  their 
finding  upon  this  issue  could  not  be  consider- 
ed BO  flagrantly  against  the  evidence  as  to 
justify  us  In  ordering  a  new  trial  on  this 
ground. 

It  also  appears  that  Treanor  had  traveled 
this  turnpike  road  frequently,  and  it  is  clear 
from  the  statements  be  made  to  Rush  as  they 
aiq;>roached  the  tra<^  that  he  knew  how  dan- 
gerous the  crossing  was,  and  it  is  a  reason- 
able presumption  that  Treanor,  who  was  a 
careful,  prudent  man  and  knew  he  was  near 
the  crossing,  was  llst^Ung  for  train  signals 
and  keeping  a  lookout  for  the  approach  oC 
trains.  It  must  also,  as  we  think,  be  conceded 
that  neither  Treanor  nor  Rush,  although  they 
were  giving  attention,  heard  any  crossing 
signals  or  saw  the  approaching  train  until 
the  automobile  was  on  the  track.  To  say 
otheiTTise  would  be  to  imply  that  both  of 
them  were  Intent  on  suicide  or  else  guilty 
«f  reckless  negligence,  and  there  Is  not  the 
slightest  Intimation  in  the  record  that  would 


warrant  ns  in  assuming  that  either  of  tlieae 
conditions  existed. 

Assuming  now  that  both  Treanor  and  Rush 
were  exercising  ordinary  care  commensurate 
with  the  danger  to  discover  the  approach  of 
trains  and  keep  out  of  their  way,  the  question 
is.  Was  this  measure  of  care  sufficient,  or 
should  they  have  stopped  the  automobile 
when  very  near  to,  but  before  reaching,  the 
track,  and  also  looked  and  listened  for  ap- 
proaching trains?  It  is,  of  course,  apparent 
that  if  this  high  degree  of  care  bad  been 
taken,  the  accident  would  not  have  occurred, 
and  this  is  the  degree  of  care  counsel  for 
the  railroad  company  insist  should  have  been 
taken.  If  this  position  is  sound,  it  necessari- 
ly follows  that  the  court  should  have  taken 
the  case  from  the  jury,  because  there  is  no 
dispute  about  the  fact  that  this  degree  of 
care  was  not  exercised. 

We  may  also  take  it  not  to  be  seriously 
disputed  by  counsel  for  the  railroad  com- 
pany that  the  evidence  shows  that  Treanor 
exercised  such  care  as  the  driver  of  an  ordi- 
nary vehicle,  a  wagon  or  buggy,  would  be  re- 
quired to  exercise,  and  that  if  he  had  been 
driving  in  a  wagon  or  buggy  the  evidence 
on  the  subject  of  the  care  exercised  by  Trea- 
nor, coupled  with  the  evidence  that  the  stat- 
utory crossing  signals  were  not  given  by  the 
engine  crew,  would  have  been  sufficient  to 
take  the  case  to  the  jury  and  authorize  a 
verdict  against  the  railroad  company.  It 
will  therefore  be  seen  that  the  precise  ques- 
tion directly  before  us  is,  must  the  driver  of 
an  automobile,  when  approaching  a  grade 
crossing,  stop  and  look  and  listen  for  ap- 
proaching trains  before  crossing.  In  order  to 
be  free  from  such  contributory  negligence 
as  would  defeat  a  recovery? 

In  some  jurisdictions,  and  long  before  the 
Introduction  of  the  automobile,  the  courts 
put  upon  the  highway  traveler  in  a  vehicle 
the  duty  to  "stop,  look,  and  listen"  before 
crossing  a  railroad  track  at  a  grade  crossing, 
and  of  coarse  when  the  automobile  came  into 
pc^ular  use  aa  a  vehicle  for  both  freight  and 
passenger  traffic^  the  same  rule  theretofore 
applied  to  other  vehicles  was  applied  to  au- 
tomobiles. There  was  no  difference  in  toe 
application  of  the  rule,  but  only  in  the  new 
reasons  advanced  why  It  should  toe  more 
strictly  observed  by  drivers  of  automobiles 
than  by  drivers  of  other  vehicles.  Thus  in 
Gallery  v.  Morgan's  Louisiana  Railroad,  139 
La.  763,  72  South.  222,  the  court,  in  applying 
this  rule  in  an  action  by  the  owner  of  an 
automobile  to  recover  damages  la  a  case 
where  the  automobile  was  struck  by  a  train 
at  a  grade  crossing,  said: 

"The  rule  that  one  who  reaches  a  railway 
croBsing  on  a  public  highway  is  under  the  duty 
to  stop,  look,  and  listen  has  been  recognized 
and  enforced  by  this  court  in  numerous  cases, 
and  it  has  been  properly  held,  we  think,  that 
the  law  exacts  from  the  driver  of  an  automo- 
bile the  strict  performance  of  stop,  look,  and 
listen  before  drivins  upon  a  railroad  crossinc 
where  the  view  is  obstructed." 
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And,  ocmtliialiig,  the  court  said  that,  al- 
though the  trainmen  were  gailty  of  negli- 
gence In  failing  to  give  the  reqnlred  crossing 
signals,  the  contributory  negligence  of  the 
driver  of  the  automobile  in  falling  to  Btoi>, 
look,  and  listen  defeated  his  right  to  recov- 
ery. 

In  California  the  role  of  stop,  look,  and 
listen  is  applicable  to  all  travelers,  and  tn 
Thompson  v.  Southern  Padflc  Co.,  81  Oal. 
App.  667,  161  Pac.  21,  the  driver  of  an  auto- 
mobile was  denied  the  right  to  recover  dam- 
ages In  a  collision  case  because  he  failed  to 
observe  at  a  grade  crossing  this  rule,  al- 
though there  was  evld«ice  tending  to  show 
that  the  train  did  not  give  warning  of  Its  ap- 
proach to  the  crossing,  and  that  the  driver 
of  the  automobile  observed  care  in  every  re- 
spect, except  that  he  did  not  stop  before 
crossing  the  track.  To  the  same  effect  Is 
Griffin  V.  San  Pedro,  L.  A.  &  fi.  L.  Railroad 
Co.,  170  Cal.  T72, 161  Pac.  282,  L.  R.  A.  19ieA, 
page  842. 

In  Ifassachnsetts  the  rule  of  look  and  lis- 
ten Is  also  applied  to  all  vehicles,  and  In 
Chase  v.  New  York  Central  &  H.  R.  Railroad 
Co.,  208  Mass.  187,  94  N.  E.  877,  this  rule  was 
extended  so  as  to  require  drivers  of  an- 
toDiobiles  to  stop,  as  well  as  look  and  listen, 
before  crossing  a  railroad  track  at  grade,  and 
the  failure  to  do  these  things  was  held  suffi- 
cient to  bar  a  recovery,  although  the  railroad 
company  was  negligent  In  falling  to  give  the 
crossing  signals. 

In  Virginia  the  rule  as  to  all  vehicles  is 
"that  the  duty  of  looking  and  listening  for 
approaching  trains  before  crossing  a  railroad 
track  must  be  discharged  In  a  way  to  make 
looking  or  Ustoilng  ^ectual ;"  and  the  court 
In  Washington  &  O.  D.  Ry.  Co.  v.  Zell's 
Adm'x,  118  Va.  755,  88  S.  E.  30&,  extended 
this  rnle  In  respect  to  automobiles  so  as  to 
put  on  the  driver  the  additional  duty  of  stop- 
plng/before  crossing  the  track. 

In  New  Twk  C.  &  H.  R.  R.  Oo.  v.  Mald- 
ment,  168  Fed.  21,  93  C.  O.  A.  413,  21  L.  R.  A. 
(N.  S.)  794,  the  United  States  Circuit  Court 
held  that: 

"The  duty  of  an  automobile  driver  approach- 
lag  tracin  where  there  is  restricted  vision  to 
■top,  look,  and  listen,  and  to  do  so  at  a  time 
and  place  where  stopning  and  where  looking 
and  where  listening  will  bo  effective,  is  a  posi- 
tive duty." 

In  that  case  the  driver  of  the  automobile 
stopped  about  20  feet  from  the  track  for  the 
purpose  of  discovering  approaching  trains, 
and,  not  seeing  any,  proceeded  on  his  Jour- 
ney, but  the  court  went  so  far  as  to  say  that 
although  the  driver  of  the  automobile  stopped 
and  looked  and  listened  when  within  15  or 
20  feet  of  the  track,  this  was  not  sufficient 
care  on  his  part,  and  he  should  have  gone 
closer  to  the  track  so  that  when  he  stopped 
he  wonld  have  a  clear  view  of  It.  To  the 
same  effect  Is  Brommer  v.  Pennsylvania  R.  B. 
Co..  179  Fed.  577,  103  C.  C.  A.  135,  20  U  B. 
A.  (N.  8.)  924. 


In  Wehe  v.  Atchison.  T.  ft  3.  F.  B.  Co.,  97 
Kan.  794,  156  Pac.  742,  L.  R.  A.  Idl6£],  page 
456,  the  court  held,  quoting  the  headnote 
made  by  the  court,  that: 

"The  driver  of  an  automobile  cannot  recover 
damages  for  injuries  to  himself  or  his  machine, 
where  h«  approaches  a  railway  track  at  a  place 
at  which  he  cannot  see  along  the  track  until 
his  automobile  ia  in  a  place  where  it  will  be 
struck  by  a  pasdug  enKihe  or  cars,  and  does 
not  stop  kia  car  to  ascertain  whether  or  not 
tliere  is  danger,  although  he  listens  before  going 
into  the  place  of  danger  and  does  not  hear  any 
engine  or  cars  coming." 

These  cases  sufficiently  lllnstrate  the  rule 
contended  for  by  counsel  for  the  railroad  com- 
pany, and  If  this  rule  should  be  applied  It  Is 
clear  that  Treanor's  failure  to  bring  his  au- 
tomobile to  a  stop  before  reaching  the  rafl- 
road  track  was  such  negligence  as  wonld  de- 
feat a  recovery  In  this  case,  because,  accord- 
ing to  the  doctrine  laid  down  in  the  eases  re- 
ferred to,  the  fact  that  he  was  carefnl  and 
that  he  looked  and  listened  for  the  approach 
of  tralnsj  and  the  further  fact  that  the  rail- 
road company,  as  there  was  evidence  to 
show,  was  guilty  of  negligence  In  telling  to 
give  the  crossing  signals  wonld  not  take  the 
case  to  the  Jury. 

Other  courts,  however,  have  not  seen  proper 
to  put  on  drivers  of  automobiles  the  high  de- 
gree of  care  at  grade  crossings  exacted  In  the 
opinions  referred  to.  Thus  In  Walters  v.  Chi- 
cago, M.  &  P.  S.  B.  Co.,  47  Mont.  BOl,  138 
Pac.  357,  46  L.  R.  A.  (N.  S.)  702,  it  appears 
from  the  opinion  that  Walters,  as  he  ap- 
proached the  crossing  where  the  automobile 
In  which  he  was  riding  was  struck  by  a  train, 
was  exercising  care  to  discover  the  approach 
of  trains,  although  he  did  not  stop  his 
machine.  There  was  also  evidence  tending  to 
show  that  the  crossing  signals  were  not  giv- 
en by  the  engine  crew.  In  that  case,  as  in 
this,  it  was  a  dangerous  crossing,  due  to  the 
fact  that  the  highway  approached  the  track 
in  a  cut  and  the  railroad  track  ran  In  a  cut. 
In  that  case  on  behalf  of  the  railway  cwn- 
pany  the  contention  was  made,  as  it  Is  here, 
that  his  failure  to  stop  and  look  and  listen 
was  such  negligence  as  wonld  defeat  a  recov- 
ery, and  in  support  of  this  proposition  reli- 
ance was  had  on  the  Maldment,  Brommer, 
and  other  cases  referred  to,  but  In  respect  to 
this  the  court  said: 

"If  such  were  the  law^  a  person  approaching 
a  railroad  track  would  either  be  obliged  to  keep 
a  constant  lookout  in  both  directions,  or  it 
would  be  incumbent  upon  him,  in  order  to 
avoid  the  imputation  of  contributory  negligence, 
to  stop,  if  necessary,  and  look  for  a  train  at  the 
last  available  point,  and  at  the  last  moment  of 
time,  before  crossing  the  track.  The  law  is  that 
one  desiring  to  cross  a  railroad  track  must  ex- 
ercise reasonable  care  for  his  own  safety.  We 
see  no  reason  to  change  these  rules  either  for 
or  against  any  class  of  vehicles  in  lawful  use." 

In  Texas  ft  Pacific  Ry.  Co.  v.  HUgartner 
(Tex.  Civ.  App.)  149  S.  W.  1091,  the  court,  in 
declining  to  adopt  the  stop,  l04^,  and  listen 
rule  in  automobile  cases  said: 

"The  courts  of  this  state  have  uniformly 
held  that  it  would  be  error  for  a  court  to  charge 
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that  It  ia  the  daty  of  one  approaching  a  rail- 
road crossing  to  stop,  look,  and  listen,  and  we 
know  of  no  reason  why  thia  mle  should  be 
changed  because  one  ia  approaching  in  an  auto- 
mobile. Even  if  such  were  his  duty,  it  would 
still  have  been  improper  for  the  court  to  have 
assumed  as  a  matter  of  law  that  such  failure 
was  contributory  negligence  which  so  directly 
contributed  to  the  accident"  as  to  defeat  a  re- 
covery. 

In  KeUogg  &  Ck>.  v.  L,  &  K  R.  R.  Co.,  164 
Ky.  681,  176  S.  W.  1032,  Kellogg  brought 
salt  against  the  railroad  company  to  recover 
damages  sustained  by  his  automobile  truck 
when  it  was  struclt  by  one  of  the  trains  of 
the  railroad  company  at  a  grade  crossing. 
In  that  case  the  court  told  the  jury  that  It 
was  the  duty  of  the  truck  driver  to  use  such 
care  In  approaching  the  railroad  crossing 
as  persons  of  ordinary  prudence  would  usual- 
ly exercise  under  slmUar  circumstances  to 
learn  of  the  approach  of  trains  and  to  keep 
out  of  their  way,  and  that  if  they  believed 
from  the  evidence  that  the  driver  failed  to 
exercise  such  care,  and  that  but  for  the 
failure  the  collision  wonld  not  have  occur- 
red, they  should  find  for  the  defendant  It 
Is  pr<^>er,  however,  to  say  that  in  that  case 
the  Jury  found  a  verdict  for  the  railroad 
company,  which  was  affirmed  on  the  appeal, 
and  the  question  here  raised  was  not  present- 
ed in  the  record  or  in  the  argument  of  coun- 
sel for  the  railroad  company. 

In  Louisville  &  Interurban  R.  R.  Co.  t. 
Morgan,  174  Ky.  633.  192  S.  W.  672,  we  find 
a  case  presenting  a  question  quite  analogous 
to  the  one  now  under  consideration,  although 
on  the  facts  it  cannot  be  said  to  be  directly 
In  point  In  that  case  an  automotdle  was 
struck  at  a  private  crossing  by  one  of  the 
electric  cars  of  the  interurban  company,  and 
it  was  Insisted  that  the  driver  was  negligent 
In  falling  to  sound  his  horn  before  going  on 
the  track.  In  discussing  in  a  general  way 
the  duty  of  the  driver  of  an  automobile  in 
crossing  railroad  tracks,  the  court  said: 

"The  rule  in  this  state  ia  that  contributory 
negligence  such  as,  without  which  the  injury 
would  not  have  been  received,  bars  a  recovery, 
and  in  tiie  Inatructions  to  the  jury  in  such  cases 
the  courts  have  not  established  any  other  rule 
for  an  automobilist,  who  is  suing  a  railroad  for 
damages  to  his  automobile,  than  is*  applied  to 
the  owner  of  a  wagon,  threshing  machine,  or 
other  vehicle,  whose  owner  undertakes  to  cross 
a  railroad  track  with  it  and  is  struck  by  a 
train  being  operated  upon  the  track.  If  one 
with  a  traction  engine  proposes  to  cross  a  rail- 
road track,  the  Jury  is  not  told  that  it  becomes 
the  duty  of  the  owner  of  the  engine  to  sound  a 
whistle  from  it,  nor  is  the  owner  of  a  wagon 
or  other  vehicle  required  before  crossing  a  rail- 
road track  to  shout  or  to  sound  a  horn  as  a 
warning  to  the  ones  operating  the  cars  upon 
the  railroad  tracks.  The  du^  ordinarily  re- 
quired of  one  about  to  cross  a  railroad  track, 
if  he  would  escape  contributing  to  his  ovm  in- 
jury by  negligence,  is  to  exercise  ordinary  care 
to  discover  the  approach  of  a  car  and  to  avoid 
being  struck  by  it,  and  to  so  use  and  move  his 
own  vehicle  as  to  avoid  colliding  with  the  car 
upon  the  railroad  track,  the  care  required  of 
him  is  such  care  as  an  ordinarily  prudent  per- 
son would  exercise  under  simflar  circumstances. 
The  same  standard  of  care  applies  to  every  one 
who    undertakos    to    cross    i^    railroad    track. 


whether  he  is  uj>on  horseback,  on  foot,  or  oc- 
cupying a  wagon  or  automobde.  The  danger 
of  the  crossing,  the  inability  to  observe  because 
of  natural  obstructioDS,  the  aualitiea  of  the 
horse  driven  or  ^the  automobile  In  use,  the  fail- 
ure to  sound  a  horn  or  to  look  for  the  train, 
and  many  oUier  drcnmstanoes,  are  proper  sub- 
jects for  oonsideiatioii  in  determining  whether 
the  traveler  has  or  has  not  exercised  ordinary 
care,  but  these  are  matters  to  be  considered  and 
passed  upon  by  the  jury  in  determining  wheth- 
er the  traveler  has  or  has  not  exeicisied  ordi- 
nary care,  under  the  circumstances,  to  look 
out  for  the  car  and  keep  out  of  its  way.  •  •  • 
"The  further  contention,  that  it  is  the  duty 
of  the  driver  of  an  automobile,  before  entering 
upon  a  railroad  crossing,  to  stop,  to  look  and  to 
listen  for  a  train,  which  might  be  approaching, 
has  never  been  adopted  in  this  jurisdiction,  nor 
has  the  rule  been  applied  to  the  driver  of  aity 
kind  of  a  vehlde  as  a  hard  and  fast  rule  of 
law." 

[2, 1]  The  general  rule  in  this  state,  as 
approved  without  deviation  in  numbers  of 
(pinions,  puts  on  railroad  companies  in  ap- 
proaching ordinary  grade  crossings  the  duty 
of  keying  a  lookout  and  giving  the  statutory 
signals,  and  on  the  highway  traveler  the 
duty  of  exercising  ordinary  care  to  discover 
the  approach  of  trains,  and  also,  when  the 
crossing  is  dangerous,  as  was  this  one,  then 
increastog  care  commensurate  with  the  dan- 
ger is  imposed  on  both  the  railroad  and  the 
traveler,  and  this  doty  was  correctly  set 
forth  as  to  both  in  InBtmctlonB  telling  the 
Jury: 

"It  was  the  duty  of  the  employte  of  the  de- 
fendant railroad  company,  in  charge  of  its  en- 
gine, in  approaching  the  turnpike  crossing  de- 
scribed in  the  petition  and  evidence,  to  sound 
the  whistle  or  ring  the  bell  at  a  point  not  less 
than  50  rods  nwth  of  .the  crossing,  and  to 
sound  the  whistle  or  ring  the  bell  continuous 
or  alternately  from  that  point  to  the  crossing, 
and  if  the  jury  believe  from  the  evidence  that 
this  crossing  was  over  a  much-traveled  thorough- 
fare and  because  of  its  location  and  surroundings 
unusually  dangerous  to  travelers,  and  that  the 
sounding  of  the  whistle  and  ringing  of  the 
bell  was  not  sufficient  to  give  reasonable  no- 
tice of  the  approach  of  the  train  to  the  croas- 
ing,  and  the  defendant  knew  this,  or  by  the 
exercise  of  ordinary  care  could  have  known 
it  then  it  was  the  further  duty  of  the  defend- 
ant and  its  servants  in  charge  of  tho  train  at 
the  time  to  use  such  other  means  to  prevent 
injury  to  travelers  at  said  crossing  as  in  the 
exercise  of  ordinary  judgment  might  be  con- 
sidered necessary  by  ordinarily  prudent  persons 
operating  a  train ;  and  if  the  Jury  believe  frun 
the  evidence  that  the  defendant  and  its  em- 
ployes in  charge  of  its  train  at  the  time  it 
struck  and  killed  tho  decedent  Treanor,  failed 
to  ring  the  bell  or  sound  the  whistle  as  herein 
set  out,  or  to  provide  other  methods  to  warn 
the  traveling  public  of  its  approach  to  said 
crossing,  if  the  jury  believe  the  fteta  of  this 
case  required  of  the  defendant  and  its  servants 
in  charge  of  its  engine,  in  the  exercise  of  ordi- 
nary care,  to  employ  other  means  of  warning 
of  the  approach,  and  as  a  direct  result  of  such 
negligence,  if  any,  on  the  part  of  tho  defendant 
and  Its  servants,  the  decedent,  Treanor,  .was 
killed  then  the  law  is  for  the  plaintiff,  and  the 
jury  should  so  find,  unless  they  bdleve  as  in  in- 
struction No.  A." 

And  that: 

"It  was  the  duty  of  the  decedent  ^IVeanor,  on 
approaching  the  crossing  to  use  such  care  as 
may  be  usually  expected  of  an  ordiaarily  pru- 
dent person  to  learn  of  the  approach  of  tba 
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train  and  keep  out  of  its  way,  and  if  the  cross- 
ing was  eepecially  dangerous,  and  he  Imew  it, 
It  was  incumbent  upon  him  to  exercise  increas- 
ed care  commensarata  with  the  danger,  and  if 
he  failed  to  ezerdse  such  care,  and  but  for  thia 
would  not  have  been  injured,  then  the  law  is 
for  the  defendant,  and  the  jury  shonld  so  find, 
ev«n  though  they  may  belieTe  from  the  evi- 
dence titat  the  defendant  or  its  employes  were 
negUg«nt  as  set  out  in  Instruction  No.  l." 
C.  ft  O.  Ry.  Co.  V.  Gunter,  108  Ky.  362,  66  S. 
W.  527,  21  Ky.  Law  Rep.  190.S :  U  ft  N.  R. 
R.  Go.  T.  Uicaa'  Adm'r,  96  S.  W.  308,  80  Ky. 
Law  Rep.  359 ;  C.  ft  O.  Ry.  Co.  v.  HaU's  Adm'r, 
147  Ky.  12,  143  S.  W.  749:  L.  ft  N.  R.  R. 
Co.  T.  P*rkB'  Adm'r,  164  Ky.  268, 167  S.  W.  27. 

Returning  now  to  consider  the  stop,  look, 
and  listen  rule  that  hae  never  been  In  force 
in  this  state,  but  wliich  we  have  time  and 
again  been  urged  in  behalf  of  railroad  com- 
panies to  adopt  as  the  legal  measure  of  care 
to  be  observed  by  all  highway  travelers  on 
horseback  and  in  borse-drawn  vehicles,  we 
will  endeavor  to  set  forth  the  reasons  that 
persuade  us  not  to  make  a  rule  for  travelers 
in  automobiles  different  from  that  applied 
to  travelers  on  horseback  or  in  horse-drawn 
vehicles. 

By  way  of  preliminary  it  may  l>e  said 
that  all  courts  agree  that  the  exclusive  use 
at  highway  crossings  is  not  In  the  railroad 
company,  as  both  it  and  the  highway  traveler 
have  reciprocal  rights  and  duties  to  perform 
at  these  places.  The  higher  duty,  however, 
Is  with  the  railroad  company  on  account  of 
the  great  harm  its  trains  are  capable  of  doing 
as  compared  with  ordinary  vehicles,  whether 
motor  or  otherwise,  and  that  there  should  be 
a  distinction  between  the  care  to  be  exercised 
by  train  crews  and  the  care  to  be  exercised 
by  travelers  on  the  highway  is  emphasized 
and  made  plain  by  the  statute  which  requires 
crossing  signals  to  be  given  by  trains,  while 
there  is  no  statutory  duty  put  on  the  traveler. 
Both  the  highway  traveler  and  the  railroad 
company  have  rights  In  the  use  of  these  cross- 
ings that  each  must  respect,  and  )%at  neither 
can  disregard  without  being  guilty  of  negli- 
gence. If  the  engine  crew  falls  to  give  the 
crossing  signals  required  by  the  statute,  then 
the  raUroad  comi>any  is  guilty  of  negligence ; 
and  if  the  highway  traveler  falls  to  exer- 
cise, at  the  usual  type  of  crossings,  such  care 
as  a  person  of  ordinary  prudence  would  to 
discover  the  presence  of  trains  and  to  keep 
out  of  their  way,  and  at  dangerous  crossings, 
the  Increased  care  demanded,  he  is  likewise 
guilty  of  negligence. 

We  have  never  held,  however,  that  the 
traveler  was  under  no  duty  to  stop,  or  to 
stop,  look,  and  listen.  We  have  simply  ruled 
that  his  failure  to  stop  would  not,  as  a  mat- 
ter of  law,  debar  his  right  to  recover  dam- 
ages. As  said  in  C,  N.  O.  ft  T.  P.  Ry.  v. 
Champ,  104  S.  W.  988,  81  Ky.  Law  Rep. 
1064: 

"In  the  numerous  cases  involving  crossing  ac- 
cidents that  have  come  before  this  court,  the 
central  idea  in  ail  of  them  is  that  the  company 
most  nae  such  core  and  precautions  for  the  safe- 
ty of  travelers  as  the  dtaracter  of  the  cross- 
ing makes  reasonably  necessary  for  their  safety 


and  protection.  What  this  degree  of  care  Is 
must  depend  upon  the  facts  of  each  case,  and  i* 
a  question  for  the  iuij.  At  one  crossing,  ring- 
ing the  bell  and  sounding  the  whistle  might  be 
amply  sufficient;  at  another,  it  would  be  whol- 
ly inadequate,  and  a  flagman  or  other  safety 
device  be  necessary.  This  does  not  neceBsarilv 
mean  tlwt  the  q)eed  of  trains  must  be  slackened, 
as  no  rate  of  speed  at  ordinary  crossings  is 
usually  negligence,  but  at  exceptionally  danger- 
ous crossings,  if  the  company  does  not  choose 
to  have  a  flagman  or  other  safety  device,  and  the 
statDt(»ry  signals  are  not  sufficient,  the  speed  of 
the  train  must  be  so  regulated  as  not  to  unnec- 
essarily imperil  the  safety  of  persons  using  the 
highway.  The  duty  of  observing  such  degree  of 
care  as  the  rituation  and  surroundings  of  the 
crossing  may  reasonably  demand  to  prevent  ac- 
cidents is  not  alone  imposed  on  the  company,  but 
applies  as  well  to  the  traveler,  who  must  use 
such  care  as  might  usually  be  expected  of  an  or- 
dinarily prudent  person,  to  learn  of  the  approach 
of  the  train  and  Keep  out  of  Its  way.  In  short, 
the  obligations  to  avoid  injury  and  accident 
are  reciprocal  and  must  be  commensurate  with 
the  danger."  To  the  same  effect  is  Louisville 
ft  Nashville  R.  R.  Co.  v.  Alhintt,  160  Ky.  831,^ 
161  a  W.  14. 

Now  when  a  traveler  has  exercised  sacb 
care  as  a  person  of  ordinary  prudence  would 
exercise,  considering  all  the  surrounding  con- 
ditions, to  learn  of  the  approach  of  trains 
and  keep  out  of  their  way,  this  measure  of 
care  is,  we  think,  sufficient  to  meet  all  rea- 
sonable requirements.  It  is  true  this  rule 
does  not  prescribe  any  specific  thing  the 
traveler  must  do,  but  it  puts  on  him  the  duty 
of  doing  everything  that  a  person  of  ordi- 
nary i>rudence  would  think  it  necessary  to 
do  for  his  own  safety.  This  is  the  usual 
and  generally  approved  standard  of  care  that 
the  common  sense  of  the  law  demands  that 
men  shall  observe  when  they  are  under  a 
duty  to  exercise  care  In  the  regulation  of 
their  own  conduct,  and  is  as  great  as  the 
average  person  should  be  expected  to  observe 

It  follows  from  this  that  if  a  highway 
traveler,  who,  in  the  estimation  of  the  Jury, 
has  exercised  the  required  care  is  struck 
and  injured  by  a  train,  the  crew  of  whidi 
have  not  observed  the  required  care,  he  may 
recover  damages  for  their  negligence.  On  the 
other  hand,  if  the  train  crew  have  observed 
the  required  care,  and  the  highway  traveler 
is  hurt  by  his  own  negligence,  then  he  must 
suffer  the  consequences  of  his  want  of  care. 

The  fault  we  find  in  the  rule  laid  down 
In  the  Maidment  and  other  cases  is  that  they 
take  no  account  of  the  negligence  of  the 
railroad  company,  and  put  the  whole  burden 
of  care  on  the  lilghway  traveler,  In  other 
words,  they  hold  that,  although  the  railroad 
company  may  negligently  faU  to  give  the 
crossing  signals  required  by  statute  for  the 
protection  of  the  highway  traveler.  It  should 
be  exonerated  from  all  blame,  but  that  If 
the  traveler,  who  has  the  reasonable  right  to 
depend  on  these  signals  and  who,  after  listen- 
ing and  looking,  or  listening  where  he  <wn- 
not  look,  does  not  hear  any,  and  accordingly 
has  the  right  to  assume  that  there  is  no  train 
near  by,  goes  on  the  track  and  is  injured. 
Without  having     !flr8t  stopped,  as  well  as 
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looked  and  listened,  bis  negligence  In  these 
rejects  will  debar  him  from  recovering 
damages  for  the  injury,  although  it  might 
plainly  be  made  to  appear  that  he  would  not 
have  been  injured  if  the  crossing  signals  had 
been  sounded. 

[4]  It  is  argued,  however,  that  as  the  au- 
tomobile is  a  heavy  and  powerful  machine,  a 
Iiigher  degree  of  care  should  be  observed  at 
grade  croBSings  by  the  driver  than  In  the  case 
of  the  ordinary  horse-drawn  vdilcle,  not  only 
for  the  safety  of  the  occupants  of  the  auto- 
mobile, but  for  the  safety  of  the  train  and  Its 
passengers,  and  much  weight  is  attached  to 
this  view  in  the  Maidment  Case,  supra,  where 
it  is  said: 

"With  the  ooming  into  use  of  the  automobile, 
new  questions  as  to  reciprocal  rights  and  duties 
of  the  public  and  that  vehide  have  arisen,  and 
will  continue  to  arise.  At  no  place  are  those 
relations  more  important  than  at  the  grade 
crossings  of  railroads.  The  main  consideration 
hitherto  with  reference  to  sudi  crossings  has 
been  the  danger  to  those  crossing.  A  ponderous, 
swiftly  moving  locomotive,  followed  by  a  heavy 
train,  is  subjected  to  Slight  danger  by  a  cross- 
ing foot  passenger,  or  a  span  of  horses  and  a 
vehicle ;  but,  when  the  passing  vehicle  is  a 
ponderous  steel  structure,  it  threatens  not  only 
the  safety  of  its  own  occupants,  but  also  those 
on  the  colUding  train.  And,  when  to  the  per- 
fect control  of  such  a  machine  is  added  the  fac- 
tor  of  high  speed,  the  temptation  to  dash  over 
a  track  at  terrific  speed  makes  the  automobile, 
unless  carefully  controlled,  a  new  and  grave  ele- 
ment o£  crossing  danger.  On  the  other  hand, 
when  properly  controlled,  this  powerful  machine 
possesses  capabilities  contributing  to  safety. 
•  *  ♦  It  will  thus  be  seen  an  automobile  driv- 
er has  the  opportunity,  if  the  situation  is  one 
of  uncertainty,  to  settle  that  uncertainty  on 
the  side  of  safety  with  less  inconvenience,  no 
danger,  and  more  surely  than  the  driver  of  a 
horse.  Such  beiae  the  case,  the  law,  both  from 
the  standpoint  of  bis  own  safety  and  the  menace 
his  machine  is  to  the  safety  of  others,  should,  in 
meeting  these  new  conditions,  rigidly  hold  the 
automobile  driver  to  such  reasonable  care  and 
precautions  as  go  to  his  own  safety  and  that 
of  the  traveling  pubUc.  If  the  law  demands 
such  care,  and  those  crossing  make  such  care, 
and  not  chance,  their  protection,  the  possibilities 
of  automobile  crossing  accidents  will  be  mini- 
mized." 

[S]  But  we  do  not  think  the  fact  that  the 
automobile  is  capable  of  Inflicting  more 
harm  than  the  ordinary  vehicle  is  sufficient 
to  require  at  crossings  the  application  of  a 
mle  different  from  that  applied  to  heavy 
wagons  or  vehicles.  It  is  a  matter  of  com- 
mon knowledge  that  when  a  colllalos  occurs 
between  an  automobile  and  an  engine,  the 
result  is  the  same  as  when  the  engine  strikes 
a  wagon,  buggy,  or  other  ordinary  vehicle 
— ^tbe  occupants  of  the  automobile  or  vehicle 
are  the  ones  who  are  crippled  or  killed,  and 
not  the  passengers  on  the  train  or  its  em- 
ployes. 

Of  course  under  the  rule  of  the  Maidment 
Case  there  would  never  be  a  crossing  acci- 
dent if  the  highway  traveler  should  always 
stop  before  going  on  the  track  and  look  and 
listen  from  a  point  where  be  could  see  it  in 
both  directions.  But  this  care  the  highway 
traveler  will  not  always  observe,  and  hence 


the  necessity  for  care  by  both  parties  entitled 
to  the  use  of  the  crossing.  To  the  thought- 
lessness or  negligence  of  highway  travelers 
Is  due  a  majority  of  the  crossing  accidents, 
and  it  is  in  recognition  of  this  carelessness  or 
thoughtlessness  on  the  piLrt  of  the  traveling 
public,  and  to  save  them  from  Its  consequen- 
ces, that  the  law  has  imposed  upon  rail- 
road companies  the  duties  of  giving  signals 
of  the  approach  of  their  train,  so  that  the 
attention  of  the  heedless  traveler  may  be 
sharply  called  to  the  danger  ahead  of  htm. 
When  two  persons  have  reciprocal  rights, 
although  in  different  degrees,  at  a  certain 
place,  and  reciprocal  duties  to  perform  In  the 
exercise  of  these  rights,  we  cannot  appreciate 
or  understand  the  soundness  or  fairness  of  a 
rule  that  would  exonerate  one  of  the  parties 
from  all  liability  for  his  failure  to  observe 
the  duty  he  was  under,  and  at  the  same  time 
put  on  the  other  party  the  burden  of  observ- 
ing rigidly  the  measure  of  duty  he  was  un- 
der. We  think  our  rule  a  much  better  one. 
because  it  treats  both  parties  alike.  It  puts 
on  both  the  observance  of  certain  duties  and 
the  consequences  on  that  one  who  falls  to 
observe  the  duty.  As  said  in  IiouLsville  & 
Nashville  R.  R.  v.  Miller,  134  Ky.  716,  121 
S.  W.  648,  135  Am.  St  Rep.  433: 

"A  person  who  is  about  to  cross  the  track 
is  not  required  to  assume  that  the  railroad  com- 
pany will  neglect  its  duty,  and  that  the  cus- 
tomary precautions  for  the  safety  of  the  public 
will  not  be  taken.  When  these  precautions  are 
omitted,  and  a  person  who  relied  on  the  pre- 
sumption that  the  track  wag  safe  is  hurt,  the 
primary  negligence'  is  on  the  part  of  the  rail- 
road company,  and  it  should  not  be  exonerated 
where  he  exercised  such  care  as  may  be  reason- 
ably enected  of  an  ordinarily  prudent  person 
under  the  circumstances.  If  no  warning  is  giv- 
en, a  person  will  sometimes  walk  on  a  railroad 
track  before  he  is  conscious  that  be  is  near 
it.  Though  exercising  ordinary  care,  he  may 
at  times  be  misled  by  appearances.  So  it  is 
that  for  the  protection  of  life  at  those  places 
where  the  presence  of  persons  on  or  about  the 
track  is  to  be  anticipated,  those  operating  trains 
and  engines  are  required  to  give  reasonable 
warning  of  their  approach.  •  *  »  The  whole 
burden  is  not  to  be  placed  on  the  traveler.  But, 
when  he  is  led  to  believe  the  way  is  clear  by 
the  conduct  of  the  railroad  company,  be  may 
recover  if  he  exercises  ordinary  care ;  and  this, 
like  other  questions,  depending  on  a  numlier 
of  circumstances,  varying  in  importance,  aw^ord- 
ing  to  their  relation  to  other  facts,  is  ordinarily 
a  question  for  the  jury." 

[6,  7]  Another  rule  we  have  adopted  In  this 
class  of  cases,  and  which  we  think  fair  to 
both  parties,  is  that  when  there  Is  conflict  In 
the  evidence  as  to  whose  negligence  or  want 
of  care  caused  the  injury,  this  question  of 
fact  should  be  submitted,  under  proper  in- 
structions, to  a  jury,  and  when  a  properly  In- 
structed jury  has  determined  this  question  of 
fact,  we  will  not  disturb  their  finding,  unless  it 
is  flagrantly  against  the  weight  of  the  evi- 
dence. Take  this  case  as  an  example  of  the 
operation  of  our  rule.  The  railroad  company 
said: 

"We  gave  the  crossing  signals  and  observed 
all    the   care   required   of   us,   while   Treanor 
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thoughtlessly  or  negligently  fafled  to  exeroiae 
the  degree  of  care  he  waa  required  to  exerciae> 
and  so  his  death  was  due  to  hia  own  negligence. 

On  the  other  hand,  Treanor's  administra- 
trix said: 

"Treanor  did  not  fail  to  observe  reasonable 
care,  but  you.  the  railroad  company,  failed  to 
give  the  crossing  signals,  and  hia  death  was  due 
to  your  negligence." 

[<]  And  these  issues,  which  Involved  pure- 
ly questions  of  fact,  were,  under  our  prac- 
tice, for  the  Jury,  and  they  found,  as  they 
bad  the  right  to  do  under  the  evidence,  that 
the  railroad  company  was  negligent  in  fall- 
ing to  give  the  signals,  and  that  Treanor 
exercised  the  care  required  by  the  Instruc- 
tions. They  may  also  have  believed  that  the 
ordinary  statutory  signals  were  given,  but 
that  these  were  not  sutficlent,  considering 
the  dangerous  character  of  the  crossing,  and 
afso  that  Treanor  exercised  a  higher  degree 
of  care  than  la  usually  demanded;  but,  bow- 
ever  this  may  be,  the  questkm  as  to  the 
respective  nei^ence  of  the  parties  was  for 
the  Jury,  and  the  failure  of  Treanor  to  stop 
did  not  authorize  the  court  to  take  the  case 
from  the  Jury. 

As  we  have  heretofore  said,  there  is  no 
fault  in  the  instructions,  but  In  deference  to 
the  insistence  of  counsel  that  they  are  In 
conflict  with  what  was  said  in  L.  &  N.  B. 
R.  V.  Breeden's  Adm'x,  lU  Ky.  729,  64  S. 
W.  667,  23  Ky.  Law  Rep.  1021,  we  wUl  brief- 
ly point  out  the  difference  between  the  in- 
structions here  in  question  and  the  Instruc- 
tions condemned  in  the  Breeden  Case,  which 
also  Involve  a  dangerous  grade  crossing. 

The  Instructions  In  that  case,  as  said  In 
the  opinion,  'authorized  the  Jury  to  find  for 
the  plaintlfT  if  the  crossing  was  a  dangerous 
one  on  account  of  the  cut,  and  should  not 
have  been  given."  But  there  was  no  such 
direction  in  the  instructions  given  in  this 
case.  On  the  contrary,  the  trial  court  fol- 
lowed the  law  as  laid  down  in  the  Lucas 
Case,  and  there  is  no  conflict  between  that 
case  and  the  Breeden  Case. 

[I]  We  may  also  here  observe  that  while 
the  company  is  not  to  be  held  negligent  on 
account  of  the  character  of  the  cuts  In  ei- 
ther the  railroad  or  the  county  road,  we 
think  it  was  negligent  in  putting  the  em- 
bankment between  Its  track  and  Ihe  face  of 
the  cut,  and  in  putting  on  top  of  this  em- 
bankment the  kind  of  a  fence  It  built  there. 
It  could  have  built  a  wire  fence  through 
which  trains  could  be  seen,  and  could  have 
thrown  the  dirt  from  its  ditch  some  place 
else,  or  piled  it  up  so  as  not  to  obstruct  a 
view  of  the  track  from  the  road.  This 
crossing  was  dangerous  enough  on  account 
of  the  cuts  alone,  but  it  was  made  much 
more  so  by  these  embankments  and  the  fenc- 
es which  cut  off  almost  completely  a  view  of 
the  track  on  either  side  of  the  crossing  for 
a  distance  of  probably  20  feet  from  the  track. 
Indeed  we  see  little  difference,  if  any,  be- 


tween obstructing  ai  view  of  the  track  in 
the  way  it  was  obstructed  by  the  banks  and 
fences  and  in  letting  it  become  obstructed 
by  weeds,  briars,  or  underbrush  growing  on 
the  right  of  way,  and  we  may  also  say  that  it 
is  very  probable  that  except  for  this  obstruc- 
tion the  collision  would  not  have  happened. 

It  is  also  complained  that  the  company 
was  not  advised  by  the  instructions  as  to 
the  precautions  to  be  used  by  it  in  approach- 
ing this  crossing  A  sufficient  answer  to 
this  is  that  the  railroad  company  could  not 
avoid  knowing  that  this  was  a  very  danger- 
ous crossing,  and  it  also  knew  better  than 
any  one  else  what  extra  precautions  to  take 
to  lessen  the  danger. 

There  is  some  suggestion  that  error  was 
committed  In  allowing  evidence  as  to  the 
speed  of  the  train  and  as  to  certain  repairs 
of  the  turnpike  near  this  crossing  by  the 
county,  but  there  is  no  merit  In  either  of 
these  contentions. 

The  Judgment  is  affirmed. 


POWELL  fet  ux.  V.  WINES. 
(Court  of  Appeals  of  Kentucky.    Feb.  19,  1918.) 

1.  XUbemekts  «=97(2) — ^RiQHT  OF  Wat — How 

ESTABLIBHSD. 

Where  defendant's  predecessor  In  title  gave 
plaintiff  a  passway  over  his  land,  and  plaintiff 
and  the  public  generally  had  used  the  entire  way 
under  claim  of  right  for  over  16  years,  an  ease- 
ment in  the  way  existed  in  favor  of  plaintiff. 

2.  Easements  4=>61(7)  —  Rights  of  Domi- 
nakt  owneb. 

Where  defendants'  predecessor  in  title  gave 
a  passway  to  plaintiff,  whose  farm  abutted  on 
the  passway  which  was  appurtenant  to  the  land, 
plaintiff  had  such  a  special  interest  in  the  way 
that  he  could  enjoin  its  obstruction  or  injury 
by  defendants. 

3.  Easements   ^a61(12)   —  Establishment 
— JunoMENT— Scope. 

Where  plaintiff  alleged  that  he  bad  acquired 
the  right  to  travel  a  passway  which  defendants 
had  obstructed,  a  judgment  that  plaintiff  was 
the  owner  of  the  passway  was  not  objectionable 
as  declaring  him  to  be  the  owner  of  the  fee  in 
the  way,  but  merely  gave  him  an  easement 
therein. 

4.  Easements  «3>61(12)  —  Estabi,ishme:nt  — 
Judgment — Scope. 

In  suit  to  enjoin  obstruction  of  a  passway, 
where  there  was  no  dispute  as  to  its  Umits,  it 
was  sufficient  that  the  judgment  referred  to  the 
way  generally,  and  failure  more  accurately  to 
describe  it  in  the  judgment  is  not  prejudicial. 
6.  EsTOPPXi.     «s>110— PusADnro— Neckssitt. 

In  suit  to  enjoin  obstruction  of  a  passway, 
where  defendants  contented  themselves  with  de- 
nial of  the  petition,  and  pleaded  no  estoppel  and 
asked  no  cross-relief  on  the  ground  that  plaintiff 
himself  had  done  acts  contributing  to  the  ob- 
struction, defendants  could  not  complain  that 
thdr  claim  of  estoppel  was  not  sustained. 

Appeal  from  Circuit  Court,  Todd  County. 

Action  by  J.  W.  Wines  against  C.  C.  Pow- 
ell and  wife.  Judgment  for  plaintiff  in  part, 
and  defendants  appeal.    Affirmed. 

Jas.  R.  Mallory,  of  Elkton,  for  appellants. 
Petrie  &  Standard,  of  Elkton,  for  appellee. 
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CIAT,  C.  Plaintiff,  J.  W.  Wines,  brought 
this  eult  against  C.  G.  Powell  and  Johnnie 
Powell,  his  wife,  to  compel  them  to  remove 
from  a  passway  learting  from  his  residence 
to  the  Elkton  and  Kirkmansvllle  public  road, 
a  dam  and  ditch  constructed  by  the  defend- 
ants, and  which  it  Is  alleged  diverted  the 
natural  flow  of  the  water  and  caused  it  to 
run  over  the  passway  and  injure  It.  He  al- 
so asked  damages  for  Injury  to  the  passway. 
With  the  exception  of  damages,  be  was 
granted  the  relief  prayed  for,  and  the  de- 
fendants appeal. 

It  appears  that  plaintiff  bought  his  farm 
from  J.  F.  Klrkman  about  20  years  before 
this  suit  was  brought.  At  that  time  there 
was  a  passway  leading  from  this  farm  to  a 
point  abont  75  yards  south  of  the  Elkton  and 
Kirkmansvllle  public  road,  and  thence  along 
a  drain  or  branch  crossing  the  lands  now 
owned  by  the  defendants.  The  passway 
along  this  drain  was  used  by  plalntitT  for 
about  2  years,  and  was  then  obstructed  and 
rendered  unfit  for  travel  by  Netta  Frances, 
who  then  owned  the  land.  Whereupon  J.  F. 
Kirlonan,  whose  fence  inclosed  the  land  ly- 
ing between  the  turnoff  and  the  public  road, 
conceiving  that  it  was  his  duty  to  furnish 
plaintiff  a  passway  to  the  public  road,  moved 
his  fence  and  gave  him  such  passway.  From 
that  time  on,  and  for  a  period  of  more  than 
15  years  before  the  suit  was  brought,  plain- 
tiff and  his  family  and  others  used  the  pass- 
way  as  a  matter  of  right  and  plaintiff  would' 
occasionally  repair  the  passway.  Since  that 
time  the  natural  flow  of  the  water  has  been 
across  the  drain  or  branch  leading  through 
the  lands  of  defendants.  Some  time  before 
the  suit  was  brought  defendants  placed  an 
embankment  In  the  passway  at  the  point 
where  the  drain  crosses  it,  and  also  built  on 
the  edge  of  the  passway  a  ditch  which  serv- 
ed to  gather  the  water  and  throw  it  on  the 
passway  and  injure  it  There  was  also  proof 
by  the  defendants  that  the  corner  between 
the  Powell  lands  and  the  Klrkman  lands  was 
on  the  west  side  of  the  passway,  and  tliat 
the  lands  embraced  by  the  passway  belonged 
to  the  defendants.  They  also  introduced 
proof  to  the  effect  that  plaintiff  had  con- 
structed a  ditch  along  the  right-hand  side  of 
the  passway  leading  from  his  farm  which 
served  to  gather  the  water  at  the  point  where 
the  drain  crosses  in  larger  quantities  than 
its  natural  flow.  They  also  testified  that 
plaintiff  himself  had  placed  rocks  in  the 
passway  which  served  to  divert  the  natural 
flow  of  the  water. 

[1,  2]  It  Is  unnecessary  to  determine  where 
the  dividing  line  between  the  Klrkman  lands 
and  the  lands  now  owned  by  the  defendants 
originally  ran.  It  Is  clear  from  the  evidence 
that  that  portion  of  the  passway  furnished  by 
Klrkman  shortly  after  plaintiff's  purchase  of 
the  farm  bad  been  inclosed  with  the  Klrkman 
lands  for  25  or  30  years.    Not  only  did  Klrk- 


man give  plaintiff  that  portion  of  the  pass- 
way  and  move  his  fence  back  for  that  pur- 
pose, but  the  evidence  clearly  shows  that  at 
the  time  of  the  institution  of  the  suit  plaintiff 
and  the  public  generally  had  been  using  the 
entire  passway,  Including  that  portion  given 
by  Klrkman,  vmder  a  claim  of  right  for  more 
than  15  years.  This  was  sufficient  to  support 
a  finding  that  an  easement  existed  in  fftvor  of 
plaintiff.  Wray  v.  Brown,  155  Ky.  757,  160 
S.  W.  488 ;  Talbott  v.  Thorn,  91  Ky.  417,  16 
S.  W.  68.  And  since  plaintiff's  farm  abuts  on 
the  passway,  and  the  passway  is  appurte- 
nant thereto,  plaintiff  has  such  a  special  inter- 
est in  the  passway  that  he  may  enjoin  Its  ob- 
struction or  injury  by  defendants.  Salmon  et 
al.  V.  Martin  et  al.,  156  Ky.  309,  100  S.  W. 
1058. 

[3]  But  It  is  contended  by  defendant  that 
the  chancellor  erred  in  adjudging  that  plain- 
tiff was  the  owner  of  the  passway  when  his 
petition  claimed  only  a  right  to  use  it  in  com- 
mon with  other  people.  The  Judgment  is  fur- 
ther attacked  on  the  ground  that,  being  a 
Judgment  awarding  title  to  land,  the  land 
should  have  been  described  with  such  accura- 
cy as  would  definitely  determine  and  fix  the 
rights  of  the  parties.  While  It  is  true  that 
plaintiff  was  adjudged  to  be  the  owner  of  the 
passway,  the  effect  of  the  Judgment  was  not 
to  award  him  title  to  the  land  over  which  the 
passway  ran,  but  merely  to  give  blm  an  ease- 
ment over  the  passway  Itself.  Since  plaintiff 
pleaded  that  he  had  acquired  the  ri^t  to 
travel  the  passway  by  adverse  use,  and  since 
the  effect  of  the  judgment  was  merely  to  up- 
hold thld  right,  there  is  no  merit  in  the  claim 
that  the  Judgment  was  erroneous  because  it 
declared  him  to  be  the  owner  of  the  passway. 

[4]' Furthermore,  there  was  no  dispute  as 
to  the  limits  of  the  passway.  It  is  clearly 
defined  both  as  to  its  width  and  length.  .  Un- 
der these  circumstances  it  was  sufficient  tbat 
the  Judgment  referred  to  the  passway  in  con- 
troversy, and  the  fact  tbat  the  passway  was 
not  more  accurately  described  or  defined  by 
the  Judgment  cannot  be  regarded  as  preju- 
dicial error. 

[5]  The  point  Is  also  made  that  as  plaintiff 
himself  constructed  a  ditch  and  embankment 
which  caused  the  surface  water  from  his  and 
the  adjoining  lands  to  fiow  with  Increased 
volume  into  the  drain,  the  chancellor  either 
should  have  held  that  he  was  estopped  to 
claim  that  defendants  obstructed  the  flow  of 
the  surface  water, -or  should  have  required 
him  to  remove  the  ditch  and  embankment  be- 
fore awarding  blm  any  relief  against  defend- 
ants. We  find,  however,  that  defendants  con- 
tented themselves  with  merely  denying  the  al- 
legations of  the  petition,  and  did  not  plead  es- 
toppel or  ask  any  cross-relief  against  plaintiff. 
Under  these  circumstances  they  cannot  com- 
plain that  their  claim  of  estoppel  was  not 
sustained,  or  that  they  were  not  granted  any 
cross-relief  against  plaintiff. 
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We  canaot  consider  the  qneatlon  of  plaln- 
tllTe  right  to  damages,  for  the  reason  that 
no  croBB-appeal  haa  been  granted  by  this 
court 

Judgment  affirmed. 


SMITH  et  al.  t.  SMITH. 

(Court  of  Appeals  of  Kentucky.     Feb.  19, 
IMS.) 

1.  Evidence  ®=»43(3)— Judiciai.  Enowicdob 
— ^Pbiob  Decision. 

It  is  judicially  known  by  the  Court  of  Ap- 
peals whether  parts  of  a  wul  have  been  before 
it  for  construction. 

2.  JuDOMENT  ^s»743(2)— Bes  Judicata. 

In  suit  to  determine  rights  to  certain  prop- 
erty under  will  where  title  depended  on  inter- 
est devised  to  testator  by  his  father,  a  judg- 
ment  in  a  prior  suit  between  the  same  parties 
that  testator  under  his  father's  will  took  a  fee- 
simple  title  was  res  Judicata. 

Appeal  from  Circuit  Court,  Madison 
County. 

Action  by  Elise  Bennett  Smith  against  Ellse 
Bennett  Smith  and  another.  Decision  over- 
ruling demurrer,  and  defendants  appeal.  Af- 
firmed. 

See,  also,  119  Ky.  890,  86  S.  W.  189,  1094, 
27  Ky.  Law  Hep.  362,  609. 

6.  Murray  Smith,  of  Richmond,  and  T.  U 
IMelen,  of  Frankfort,  for  appellants.  Bur- 
nam  &  Bumam,  A.  R.  Burnam,  and  W.  C. 
Bennett,  all  of  Richmond,  for  appellee. 

SETTLE,  C.  J.  Ttiis  is  an  appeal  from  a 
Judgment  of  the  Madison  drcnit  court  over- 
ruling a  demurrer  filed  by  the  Infant  appel- 
lants, through  their  guardian  ad  litem,  to  the 
appellee's  petition,  and  declaring  appellee  the 
owner  in  fee  simple  of  the  dwelling  bouse  on 
Lancaster  avenue  and  the  storehouse  on 
Main  street,  Richmond,  Ky.,  described  in  the 
petition.  Thos.  J.  Smith  died  about  a  year 
ago  testate,  being  at  the  time  a  resident  of 
Madison  county.  He  was  survived  by  hia 
widow,  the  appellee  £Ilse  Bennett  Smith,  and 
by  two  children,  the  appellants  EHise  Bennett 
Smith  and  Thos.  J.  Smith,  Jr.,  both  of  whom 
are  Infants  under  21  years  of  age. 

By  his  will  Thos.  J.  Smith  devised  to  Ills 
wife,  the  appellee  Elise  Bennett  Smith,  Ids 
entire  estate,  real  and  personal.  The  will 
was  duly  probated  in  the  Madison  county 
court,  and  the  widow,  named  as  executrix 
therein,  duly  qualified  as  such.  Practically 
all  of  the  estate  devised  by  Thos.  J.  Smith  to 
bis  wife  came  to  him  under  the  will  of  bis 
father,  Thos.  J.  Smith,  Sr.  Among  the  prop- 
erty received  by  Thos.  J.  Smith  under  his  fa- 
tiler's  will  were  the  dwelling  house  on  Lan- 
caster avenue  and  the  storehouse  in  Ridi- 
mond,  Ky.,  mentioned  above.  This  property 
is  now  claimed  by  the  appellee  Elise  Bennett 
Smith  under  the  will  of  her  husband,  Thos. 
J.  Smith,  and  this  action  was  brought  by  her 
against  her  two  infant  children  for  the  pur- 


pose of  ascertaining  wbetlier  her  title  to  the 
two  pieces  of  property  referred  to  is  a  title 
In  fee  simple,  as  claimed  by  her ;  and,  if  not, 
what  character  of  title,  if  any,  she  has  there- 
in; or  whether  the  fee-simple  title  is,  as 
claimed  by  their  guardian  ad  litem,  in  her 
two  cliildren.  To  this  end  the  prayer  of  the 
petition  asks  that  the  will  of  Thos.  J.  Smith, 
Sr.,  be  construed  ;  that  appellee  be  adjudged 
tlte  owner  in  fee  simple  of  the  two  parcels  of 
real  estate  in  question  and  her  title  thereto 
quieted.  The  infant  appellees  were  duly  serv- 
ed with  summons,  and  a  guardian  ad  litem 
properly  appointed  to  make  defense  for  them, 
who,  acting  in  their  behalf,  filed,  as  stated, 
the  general  demurrer  to  the  petition,  which 
properly  raised  the  questions  of  law  asked 
to  be  determined. 

The  two  parcels  of  real  estate  In  question, 
as  well  as  other  property,  real  and  personal, 
not  here  involved,  were  devised  by  the  sec- 
ond clause  of  the  will  of  Thos.  J.  Smith,  Sr.; 
so  much  of  which  as  it  is  now  necessary  to 
consider  being  as  follows: 

"2.  I  give  to  my  wife  Fanny  Smith,  during 
her  life  the  home  place  which  I  now  reside  on 
Lancaster  avenue,  and  all  the  household  and 
kitchen  furniture  with  all  its  belongings,  except 
what  belongs  to  my  son ;  also  my  father's  and 
mother's  portraits,  which  I  give  to  my  son, 
*  *  *  and  at  the  death  of  my  wife  this  prop- 
erty to  go  to  my  son  or  his  heirs.  I  also  zive 
to  my  wife  the  storehouse  situated  on  Main 
street  in  Richmond,  Ky.,  during  her  life  and 
at  her  death  to  go  to  my  son  and  his  heirs. 
I  also  give  to  my  wife  100  shares  of  bank  stock 
in  the  Farmer's  National  Bank  of  Richmond, 
Ky.,  at  her  deatn  this  property  goes  to  my  son 
and  his  children.  I  also  give  to  my  wife  dur- 
ing her  life  140  acres  of  land  upon  the  Irvine 
pike  and  known  as  the  Collins'  place,  at  her 
death  to  my  son  and  his  children.    •    *    •  " 

[1]  It  appears  from  the  petition  and,  be- 
sides, is  Judicially  known  by  us,  that  cer- 
tain parts  of  the  will  of  Thos.  J.  Smith,  Sr., 
have  heretofore  been  betoie  us  for  construc- 
tion. That  is,  so  much  of  clause  2  as  de- 
vised to  his  wife,  Fanny  Smith,  for  life  and 
at  her  death  to  ids  son  Thos.  J.  Smith  and 
his  children,  the  infant  appellants,  100  shares 
of  bank  stock  in  the  Farmers'  National  Bank 
of  Richmond,  Ky.,  and  the  140  acres  of  land 
on  the  Irvine  pike,  Icnown  as  the  Collins 
place,  was  construed  by  us.  Our  construc- 
tion of  these  two  devises  may  be  found  in 
Smith  V.  Smith,  119  Ky.  899,  85  S.  W.  169, 
1094,  27  Ky.  Law  Rep.  362,  609,  in  the  opin- 
ion of  which  it  is  said: 

"It  is  insisted  for  appellant  (T.  J.  Smith,  Jr., 
and  his  infant  children)  that  the  will  gives  the 
Collins  place  to  the  testator's  widow  for  life, 
with  remainder  in  fee  to  their  son;  and  that 
the  bank  stocdc  also  given  the  widow  for  life  by 
the  will,  at  her  death  goes  to  the  son  absolutely. 
And  this  court  is  asked  to  say  what  interest, 
if  any,  the  children  of  appellant  T.  J.  Smith 
take  m  the  Collins  place  and  bank  stock  under 
their  grandfather's  will.  The  chancellor,  from 
whose  judgment  this  appeal  was  taken,  decided 
that  the  Collins  place  and  the  100  shares  of 
bank  stock  are  given  by  the  will  to  the  widow 
of  the  testator  tor  her  life,  and  at  her  death 
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to  hla  son,  fbe  appeUtmt  T.  J.  Smith,  for  his 
life,  and  at  the  latter's  death  to  his  children. 

"The  provisions  of  the  will  which  we  are 
asked  to  construe  are  as  follows : 

"  '(1)  I  also  give  my  wife  100  shares  of  bank 
stock  in  the  Farmers'  National  Bank,  of  Rich- 
mond, Ky.,  at  her  death  this  property  goes  to 
my  son  and  his  children. 

''  '(2)  I  alpo  give  to  my  wife  during  her  life 
140  acres  oi  land  on  the  Irvine  pike  and  known 
as  the  Collins'  place,  at  her  death  to  my  son 
and  his  children.' 

"The  word  'children'  as  here  used,  must,  we 
think,  be  considered  as  a  word  of  purchase,  and 
not  of  limitation,  and  must  always  be  so  re- 
;;arded  when  so  used  in  a  devise,  unless  there 
IS  some  qualifying  word  or  phrase  in  juxtaposi- 
tion thereto  to  show  that  it  is  intended  as  a 
word  of  limitation,  or  unless  in  some  other 
part  of  the  will  there  are  words  or  phrases 
which  explain  that  the  testator  used  the  word 
'children'  in  the  latter  sense.  *  •  •  By  the 
will  in  this  case,  except  the  $500  in  money  di- 
rected to  be  immediately  paid  her  by  the  ex- 
ecutor, all  that  the  testator  devised  to  his  wife 
was  for  life  only.  He,  however,  made  a  dis- 
tinct difference  in  the  devises  to  bis  son;  that 
is,  certain  real  estate  was  devised  to  him  ab- 
solutely. Other  similar  property  was  by  the 
will  put  in  the  hands  of  trustees  for  his  and 
bis  children's  benefit,  but  as  to  the  property  in 
which  the  testator's  wife  was  given  a  life  estate 
by  the  will,  and  the  son  the  remainder,  in  the 
matter  of  the  residence  property  on  Lancaster 
avenue  and  the  storehouse  in  Richmond  the 
devise  was  to  the  wife  for  life,  with  remainder 
to  the  son  and  his  'heirs.'  In  respect  to  the 
bank  stock  and  140  acres  of  land  known  as  the 
'Collins  Place,'  the  devise  was  to  the  wife  for 
life,  with  remainder  to  the  son  and  his  'chil- 
dren.' It  would,  perhaps,  do  no  violence  to  the 
intention  of  the  testator  to  bold  that  the  word 
'heirs'  in  the  other  clauses  of  the  will  was  used 
in  the  sense  of  children.  If  so,  it  would  limit 
the  son's  interest  in  the  storehouse  and  resi- 
dence property  to  a  life  estate,  as  in  the  case 
of  the  Collins  place  and  bank  stock,  though 
the  chancellor  seems  to  have  thought  otherwise, 
as  he  held  that  T.  J.  Smith,  the  testator's  son, 
was  given  hy  the  will  the  remainder  in  fee  in 
the  storehouse  and  home  place.  In  other  words, 
it  was  held  that  as  to  that  property  the  chil- 
dren of  T.  J,  Smith  took  no  interest  whatever 
-inder  the  will.  It  may  be  that  the  word  'heirs* 
vas  used  by  the  testator  in  that  connection  ad- 
risedly,  and  for  the  purpose  of  excluding  his 
<on's  children  from  any  interest  in  that  prop- 
erty ;  but,  if  so,  it  but  strengthens  the  conclu- 
«ion  that  the  word  'children'  was  also  used  ail- 
risedly,  and  for  the  express  purpose  of  investing 
them  with  just  such  interest  in  the  Collins 
place  and  bank  stock  as  was  adjudged  them  by 
the  chancellor  in  bis  construction  of  the  will. 

"It  follows  from  what  has  been  said  that  the 
deed  from  T.  J.  and  Fanny  Smith  to  Jesse  Cobb 
conveyed  only  the  life  estate  of  each  of  the 
grantors  in  the  Collins  place,  and,  further,  that 
the  children  of  T.  J.  Smith  have  under  their 
grandfather's  will  the  same  interest  in  remain- 
der in  the  bank  stock  that  they  have  in  the 
Collins  place.  •  *  *  As  we  are  not  asked, 
in  the  briefs  of  counsel,  to  construe  those  parts 
of  the  will  which  relate  to  the  devises  in  re- 
gard to  the  storehouse  in  Richmond  and  the 
residence  property  on  Lancaster  avenue,  we  do 
not  pass  upon  the  same.    Judgment  affirmed." 

It  will  be  seen  from  what  was  said  In  the 
opinion,  supra,  that  in  construing  the  will  of 
Thos.  J.  Smith,  Sr.,  we  did  not  pass  upon 
the  meaning  to  be  given  those  parts  of  the 
second  clause  of  the  will  which  devised  the 
Lancaster  avenue  property  and  the  store- 
house.   Our  reason  for  not  doing  so  will  more 


clearly  appear  from  the  response  to  the  peti- 
tion for  an  extension  of  the  opinion,  filed 
by  the  appellant  T.  J.  Smith,  son  of  the  tes- 
tatx>r,  and  In  t)ebalf  of  his  infant  children, 
which  Is  as  follows: 

"The  court  is  asked  to  extend  the  opinion 
herein  by  giving  its  construction  of  those  parts 
of  the  will  of  T.  J.  Smith  containing  the  devises 
as  to  the  'dwelling  house'  on  Lancaster  avenue, 
and  the  'storehouse'  situated  on  Main  street, 
in  Richmond.  As  the  construction  given  the 
devises  in  question  hy  the  judgment  of  the  lower 
court  was  as  contended  for  by  appellants,  and 
therefore  favorable  to  them,  and  no  aiipeal  was 
taken  hy  them  from  that  part  of  the  judgment, 
and  no  cross-appeal  was  prayed  or  taken  by 
appellee  therefrom,  it  is  the  opinion  of  the 
court  that  the  devises  referred  to  are  not  prop- 
erly before  it  for  construction,  and  that  the 
extension  of  opinion  asked  should  not  therefore 
be  granted.  Wherefore  the  petition  is  over- 
ruled." 

[2]  All  the  parties  to  the  present  action 
were  also  parties  to  the  former  action  deter- 
mined in  the  lower  court  and  later  appealed 
to  and  decided  in  this  court,  and  the  Infant 
appellants  were  repre.sented  in  that  action, 
as  in  this,  by  their  guardian  ad  litem.  As 
there  was  in  the  former  action  no  appeal 
from  so  much  of  the  Judgment  of  the  circuit 
c6urt  as  declared  that  the  widow  of  Thos.  J. 
Smith,  Sr.,  took  a  life  estate  in  the  Lancas- 
ter avenue  house  and  lot  and  the  storehouse 
in  Richmond,  and  that  at  her  death  the  tes- 
tator's son,  Thos.  J.  Smith,  Jr.,  l>ecame  in- 
vested with  the  fee-simple  title  to  the  two 
pieces  of  property  mentioned,  and  that  Judg- 
ment has  never  been  reversed,  it  is  still  in 
full  force  and  effect  In  other  wbrds,  the 
question  of  title  the  parties  ask  to  have  de- 
termined In  the  present  action  is  res  Judi- 
cata. The  infant  appellants  might  have  ap- 
pealed from  so  much  of  the  Judgment  in  the 
former  action  as  affected  the  title  to  the  prop- 
erty here  involved,  and  may  yet  do  so ;  but, 
as  this  was  not  done,  that  Judgment  is  con- 
clusive of  the  rights  of  the  parties  in  this 
action. 

Wherefore  the  Judgment  of  the  lower  court 
overruling  the  demurrer  to  the  petition  in 
this  action  is  affirmed. 


PURTELL  et  ux.  ▼.  BELL  et  ux. 

(Court  of  Appeals  of  Kentucky.    Feb.  19,  1918.) 

Frattds,  Statdte  of  ®=»118(4)  —  Sale  ot 
Realty  by  Agents  Verbally  Authobized 
— <;iiECK  AND  Letter  as  Memorandum. 
A  check  given  hy  the  purchaser  of  realty 
from  agents  verbally  authorized  to  sell  reading: 
"Pay  to  the  order  of  W.  A.  Ginn,  agent,  two 
hundred  and  fifty  dollars.  Payment  on  Bell 
property.  J.  E.  Purtell" — indorsed:  "W.  A. 
Ginn,  agent,  for  delivery  George  G.  Bell  [the 
owner  of  the  property  sold].  Apply  on  residence 
West  Bath  avenue,  Ashland,  Ky." — and  a  letter 
from  the  agents  to  the  owner  informing  him  of 
the  sale  to  a  purchaser  for  $5,250  cash,  and  the 
acceptance  from  him  of  $250  to  bind  the  sale,  re- 
questing that  deed  be  prepared,  whereupon  the 
purchaser  would  pay  over  the  balance  of  $5,000, 
satisfied  the  statute  of  frauds  (Ky.  St.  |  470). 


CB9For  other  oaoea  me  same  topic  and  KBT-NUMBEJt  in  all  Key-Mumbared  DlgwU  and  IndexM 


Digitized  by  LjOOQI€ 


KyJ 


PCBTEIili  T.  BELL 


645 


Appeal  from  Circuit  Ck>urt,  Boyd  County. 

Action  by  J.  E.  Purtell  and  wife  against 
George  G.  Bell  and  wife.  From  a  judgment 
of  dismissal  on  demurrer,  plaintiffs  ai^eal. 
Judgment  reverBed,  and  cause  remanded, 
wltb  directi(ms. 

Hager  &  Stewart  and  S.  S.  WUlls,  all  of 
Ashland,  for  appellants.  Wllholt  &  Wllholt, 
J.  B.  Wllholt,  and  W.  B.  Wllholt,  aU  of  Ash- 
land, for  appellees. 

SETTLE,  C.  J.  This  is  an  action  brou^t 
to  compel  the  specific  performance  of  a  ccm- 
tmcit  whereby  the  appellants,  J.  E.  Purtell 
and  Nell  M.  Purtell,  his  wife,  claim  to  have 
purchased  of  the  appellees,  Geo.  G.  Bell  and 
Jestde  Bell,  a  brick  dwelling  bouse  and  lot 
In  the  city  of  Ashland  which,  it  is  alleged, 
the  latter  refused  to  convey  them  by  proper 
deed,  pursuant  to  the  terms  of  the  contract. 
The  circuit  court  sustained  a  demurrer  filed 
by  appellees  to  the  petition  as  amended.  Ap- 
pellants refusing  to  plead  further,  the  action 
was  dismissed  at  their  cost,  and  from  the 
Judgment  manifesting  these  rulings  they  have 
appealed. 

It  Is  alleged  in  the  petition  that  the  appd- 
lee  Geo.  6.  Bell  was  the  owner  and  in  pos- 
session of  the  house  and  lot  in  question, 
which  Is  on  West  Bath  avenue  in  the  city  of 
Ashland,  Boyd  county,  Ky.,  the  same  being 
further  described  in  the  petition  by  metes 
and  bounds,  courses  and  disttuices;  that 
shortly  before  the  27th  day  of  April,  1917, 
the  appellees,  Geo.  G.  Bell  and  Jessie  Bell, 
his  wife,  authorized  the  Ginn  Realty  Com- 
pany, a  partnership  consisting  of  W.  A. 
Ginn,  B.  F.  Forgy,  and  A.  B.  Ginn,  doing  a 
real  estate  business  in  the  dty  of  Ashland, 
to  sell  for  them  the  above  property,  and  em- 
ployed them  as  agents  to  make  such  sale 
at  a  price  not  less  than  $5,000  net  to  the  ap- 
pellees; that  thereafter,  on  April  27,  1917, 
the  Ginn  Kealty  Company,  by  contract  made 
with  the  appellants,  sold  them  the  property 
at  the  price  of  $5,250,  of  which  $250  was 
then  paid  by  appellants  in  the  check  of  the 
appellant  J.  E.  Purtell  drawn  on  tbe  Sec- 
ond National  Bank  of  Ashland,  payable  to 
the  order  of  W.  A.  Ginn,  agent,  one  of  the 
members  of  the  partnership  composing  the 
Ginn  Realty  Company.  The  remaining  $5,- 
000  of  tbe  consideration  by  tbe  terms  of  the 
contract  was  to  be  paid  in  cash  upon  deliv- 
ery to  appellants  of  a  proper  deed  from  the 
appellees  conveying  the  property  to  Nell  M. 
PurteU,  wife  of  J.  E.-  Purtell.  The  check 
was  in  words  and  figures  as  follows: 
"$250.00.  Ashland,  Ky.,  April  27,  1917. 

"Second  National  Bank:  Pay  to  the  order  of 
W.  A.  Ginn,  agent,  two  hundred  and  fifty 
dollars.    Payment  on  Bell  property. 

"J.  k  Purtell." 

After  the  delivery  of  this  check  to  W. 
A.  Ginn,  agent,  he  made  thereon  the  follow- 
ing indorsement: 


I  "W.  A.  Ginn,  agent,  for  delivery  Gw.  Q.  BelL 
Apply  on  residence  West  Bath  avenue,  Ashlund, 
Ky." 

When  so  Indorsed,  W.  A.  Ginn  presented 
the  check  at  tbe  Second  National  Bank  of 
Ashland,  and  received  from  the  bank  the 
$250  for  which  it  was  drawn.  Within  a  few 
days  after  thus  receiving  and  cashing  the 
check  W.  A.  Ginn,  as  member  of  the  partner- 
ship, Ginn  Realty  Company,  wrote,  signed  and 
delivered  by  mail  to  the  appellee  Geo.  G.  Bell 
the  following  letter: 

"Ashland,  Ky.,  May  9th,  1917. 

"Dr.  Geo.  G.  Bell,  Ashland,  Ky.— Dear  Sir: 
Referring  to  yonr  recent  communication  to  sell 
your  brick  residence  on  lower  Bath,  Ashland, 
Ky,,  I  beg  to  advise  that  we  have  sold  same  to 
Mr.  John  E.  Purtell  for  the  sum  of  $5,250.00. 
cash,  and  have  accepted  from  him  the  sum  of 
$250.00  to  bind  same.  Please  prepare  a  deed  in 
the  name  of  his  wife,  Nell  M.  Purtell,  and  sub- 
mit for  his  approval  and  examination  of  title, 
whereupon  he  will  pay  over  the  balance,  $5,000.- 
00.  Our  patrons  are  anxious  to  move  and  get 
settled  before  warm  weather  comes  and  we  trust 
that  you  will  act  promptly. 

"Respectfully,     Ginn  Realty  Company, 

"Per  W.  A.  Ginn." 

It  Is  further  alleged  in  the  petition  that  ap- 
pellees refused  to  accept  the  further  pay- 
ment of  $5,000  in  cash  upon  the  house  and 
lot,  or  to  execute  and  deliver  a  deed  convey- 
ing the  property  to  the  appellant  Nell  M.  Pur- 
tell, although  the  latter  and  her  husband, 
the  appellant  J.  E.  Purtell,  were  prepared  and 
willing  to  make  the  payment  of  the  balance 
of  $5,000  upon  delivery  of  the  deed. 

The  only  question  raised  by  the  appeal  Is 
whether  tJie  petition,  as  amended,  states  a 
cause  of  action,  and  whether  it  states  a 
cause  of  action  must,  of  course,  depend  upmi 
whether  the  writings  relied  on  as  evidencing 
the  contract  of  sale,  singly  or  together,  are 
sufficient  to  satisfy  the  statute  of  frauds. 
The  statute  (section  470,  Kentucky  Statutes) 
is  as  follows : 

"No  action  shall  be  brought  to  charge  any 
person:  •  *  ♦  (6)  Upon  any  contract  for  the 
sale  of  real  estate,  •  •  »  unless  the  prom- 
ise, contractj  agreement,  representation,  assur- 
ance, or  ratification,  or  some  memorandum  or 
note  thereof  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith  or  by  his  au- 
thorized agent;  but  the  consideration  need  not 
be  expressed  in  the  writing;  it  may  be  proved 
when  necessary,  or  disproved  by  parol  or  other 
evidence." 

It  appears  from  the  averments  of  the  peti- 
tion that  the  real  estate  described  therein 
is  the  <Hily  property  owned  by  the  appellees 
on  Bath  avenue,  city  of  Ashland,  and  that 
it  is  the  same  property  referred  to  in  the 
check  given  by  the  appellant  J.  E.  Purtell  to 
W.  A.  Ginn,  appellees'  agent,  also  in  the  In- 
dorsement made  upon  the  check  by  him  as 
such  agent  and  in  the  letter  later  written  by 
the  latter  to  his  principals  advising  them  of 
the  sale  to  appellants  of  the  property.  Ob- 
viously the  check,  indorsement  thereon,  and 
letter  together  designate  and  identify  the  real 
estate,  Its  location,  and  the  terms  of  the  con- 
tract; and  It  has  been  well  settled  by  this 
court  that  tbe  memorandum  Intended  to  evl- 
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dence  Qie  contract  need  not  be  confined  to 
a  single  writing,  or  that  It  be  executed  at 
the  time  the  sale  is  negotiated.  The  writing 
may  be  subsequently  prepared  and  executed, 
and  if  two  or  more  writings  made  with  refer- 
ence to  the  contract  of  sale  together  supply 
a  Buffldcnt  memorandum  of  the  contract, 
they  will  be  considered  together  in  deter- 
mining whether  the  contract  shall  be  enforc- 
ed. Campbell  v.  Preece,  133  Ky.  577,  118 
S.  W.  373;  Salmon  v.  Goddard,  14  How. 
448,  14  L.  Ed.  494;  Beckwlth  v.  Talbot,  95 
U.  S.  294,  24  L.  Ed.  496 ;  Benjamin  on  Sales 
<7th  Ed.)  222.  Under  the  rule  thus  stated 
the  check  and  letter  referred  to  should  there- 
fore be  ccmsidered  together  in  determining 
whether  they  constitute  such  a  written  mem- 
orandum of  the  contract  as  will  satisfy  the 
statute  of  frauds.  And  the  fact  that  they  do 
not  either  separately  or  together  present  the 
agreement  of  the  parties  In  the  form  of  a 
contract  is  not  material;  for  no  particular 
form  of  writing  is  required.  In  Wood  on 
Statute  of  Frauds,  f  345,  the  author  in  dealing 
with  this  question,  said : 

"It  is  immaterial  in  what  form  the  memoran- 
dum is  made,  or  whether  it  was  ever  delivered 
to  the  other  or  not,  provided  that  in  itself,  or 
by  reference  to  the  writings,  it  embraces  all 
the  essential  elements  of  the  contract.  Nor  is  it 
material  in  what  form  the  writing  admitting 
the  existence  of  a  contract,  the  memorandum 
of  which  is  signed  by  one  party,  is  made  by  the 
other  party.  If  it  admits  the  contract,  and  re- 
fers to  the  memorandum  in  such  a  manner  that 
the  court  can  connect  it  therewith  and  ascer- 
tain the  terms  of  the  contract  without  the  aid 
of  parol  evidence,  it  is  sufficient  to  bind  him, 
although  he  did  not  Intend  thereby  to  ratify  the 
contract  The  moment  written  evidence  of  the 
contract,  nnder  his  hand,  in  whatever  form,  ex- 
ists, the  contract  is  taken  out  of  the  statute, 
even  though  such  admission  is  in  the  form  of  a 
letter  repudiating  the  contract." 

See  Miller  t.  Antle,  2  Bush,  407,  92  Am. 
Dec.  495;  Ellis  v.  Deadman,  4  Bibb,  466; 
Campbell  v.  Preece,  133  Ky.  577,  118  S.  W. 
373;  Evans  v.  Miller,  5  Ky.  Law  Rep.  606; 
20  Cyc.  253. 

The  main  contention  of  appellees'  counsel 
here  is  that  the  check  and  letter  neither 
separately  nor  together  furnish  a  sufficient 
description  of  the  real  estate  claimed  to  be 
the  subject  of  the  sale.  We  regard  this  con- 
tention as  untenable.  A  precise  or  minute 
description  of  the  real  estate  sold  Is  not 
necessary  to  be  set  forth  in  the  memorandum. 
It  is  sufficient  if  the  writing  contains  the 
means  of  identifying  the  property.  Thus  in 
Poor  T.  Mechanics'  B.  &  P.  Co.,  144  Ky.  682, 
1S9  S.  W.  840,  Ann.  Cas.  1913A,  714,  it  U 
said: 

"A  contract  for  the  sale  of  real  estate  Is  not 
within  the  statutes  of  frauds  when  it  contains 
the  means  of  identifying  the  property,  as  where 
it  is  described  as  the  place  where  the  vendors 
now  live." 

In  Bates  v.  Harris,  144  Ky.  394,  138  S. 
W.  276,  36  L.  B.  A.  (N.  S.)  154,  the  descrip- 
tion was: 

"Her  Muddy  creek  farm.  The  farm  embraces 
133  acres." 


This  was  held  sufficient. 

In  Winn  v.  Henry,  84  Ky.  48,  the  descrip- 
tion was: 

"Silver  Lake  place,  near  Washington,  Ky., 
containing  fifty-two  acres,  more  or  less." 

The  description  was  held  sufficient.  In 
Henderson  v.  Perkins,  94  Ky.  207,  21  S.  W. 
1035,  14  B^y.  Iaw  Rep.  782,  the  following 
description  contained  In  the  memorandum 
of  sale:  "My  home  place  and  storehouse" — 
was  held  to  satisfy  the  statute.  In  Tyler 
V.  Onzts,  93  Ky.  333,  20  S.  W.  256,  14  Ky. 
Law  Rep.  321,  a  receipt  reciting  that  It  was 
for  $100  cash  payment  on  lot  No.  4,  block  9 
N.  E.  In  Middlesborough,  Ky.,  was  held  suffl- 
dent  to  evidence  a  contract  of  sale.  In 
Campbell  v.  Preece,  supra,  it  la  said: 

"If  the  writing  identifies  the  land,  that,  of 
course,  ends  the  inquiry.  If  it  does  not  iden- 
tify It,  but  affords  means  of  Identification,  that 
it  deemed  sufficient.  If  the  means  of  identifica- 
tion are  other  records  or  writings,  it  is  prac- 
tically certain.  But  if  not  other  writings,  as  it 
may  not  be,  it  may  nevertheless  be  a  satisfac- 
tory means.  All  that  is  required  is  that  it 
shall  be  susceptible  of  certainty.  If,  when  the 
means  are  resorted  to,  it  is  still  left  open  what 
lands  are  meant  to  be  conveyed,  the  description 
will  be  bad.  Therefore  it  is  never  good  to  re- 
fer to  a  future  event,  as  that  could  not  have 
been  certain  when  the  memorandum  was  made. 
But  generally  a  reference  to  an  existing  or  past 
event  is  good.  There  it  can  be  known  certain- 
ly what  was  intended;  for  that  which  has 
transpired  is  changeless." 

In  that  case  two  writings  were  relied  on 
as  affording  evidence  of  the  contract,  with 
respect  to  which  it  Is  In  the  <H>lnlon  said: 

"Reading  the  two  writings  together,  it  is 
noted  that  appellant  states  he  had  theretofore 
sold  appellee  certain  land  on  the  Shanty  branch 
on  the  left  fork  of  Peter  creek,  in  Pike  conn^, 
Ky.  The  location  of  the  land  is  then  estab- 
lished. Its  boundary  remains  alone  to  be  as- 
certained. The  writings  speak  of  the  trans- 
action in  the  past  tense.  It  refers  to  the  land 
which  Campbell  had  sold  Preece.  If  it  had 
stated,  'the  land  where  Joseph  Preece  now  lives,' 
or  the  land  'where  Joseph  Preece  lived  In  1809.' 
It  would  not  be  questioned  that  the  descrip- 
tion would  have  been  sufficient.  Parol  evidence 
is  always  receivable  to  identify  the  land  spoken 
of  in  the  writing,  but  not  to  designate  it" 

In  Allen  v.  Stailey,  119  S.  W.  755,  not  re- 
ported elsewhere,  it  was  held  that  a  check 
given  In  payment  for  a  passway  orer  land 
alleged  to  have  been  granted  by  an  oral 
agreement  was  insufficient  to  take  the  agree- 
ment out  of  the  statute  of  frauds;  bnt  this 
was  because  the  check  was  not  signed  by  the 
party  to  be  charged,  contained  no  Identlflca- 
tloo  or  description  of  the  passway,  and  was 
not  accepted  by  the  owner  of  the  passway. 
In  the  opinion  It  is  said: 

"The  check  is  unavaHlng  to  take  the  contract 
oat  of  the  statute  of  frauds  and  perjaries.  In 
the  first  place,  it  did  not  identify  or  describe 
the  passway  which  was  the  subject  of  the  con- 
tract. In  the  second  place,  it  was  not  'signed  by 
the  party  to  be  charged.'  While  a  written  mem- 
orandum that  will  satisfy  the  statute  may  be  an 
undelivered  writing,  or  a  writing  other  than  the 
contract  which  rests  upon  it,  it  still  is  necessary 
for  the  parties  to  have  entered  into  a  contract 
respecting  the  land.  In  this  case  there  was 
not  a  contract,  for  the  minds  of  the  parties  nev- 
er met.    One  supposed  he  was  granting  a  pass- 
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way  for  foot  pasMngera,  and  notblns  more. 
The  otber  supposed  he  was  obtaining  a  passway 
for  vehidea,  horseB,  and  foot  passengers,  and 
nothing  less.  We  hare  not  the  words  of  the 
agreement  before  as.  The  proof  does  not  dis- 
close them.  So  we  are  unable  to  say  that  a 
contract  was  entered  into  between  the  parties. 
The  check,  aside  from  the  deficiencies  already 
indicated,  was  not  a  contract,  as  it  was  not  ac- 
cepted." 

It  will  readily  be  seen  that  the  conclusion 
stated  In  the  opinion  of  the  case  supra  is 
wholly  inapplicable  to  the  instant  ease.  Here 
the  check  given  by  the  purchaser  of  the  real 
estate  to  the  agent  of  the  owner  and  sdler 
not  only  contains  in  the*  body  of  it  a  state- 
ment showing  it  to  be  a  "payment  on  Bell 
pnqperty,"  bnt  also  a  statement  written  on 
the  back  of  it  by  the  agent  of  the  seller 
showing  his  acceptance  of  it  "for  delivery  to 
Geo.  G.  Bell,"  the  seller,  and  the  application 
of  its  proceeds  as  a  cash  payment  "on  resi- 
dence Batb  avenae,  Ashland,  Ky.,"  which 
was  the  property  sold.  If,  as  argued  by 
counsel  for  appellees,  the  evidence  thus  fur- 
nished by  the  check  should  not  be  held  suf- 
ficient to  satisfy  the  statute  of  frauds,  the 
letter  shortly  thereafter  written  appellees  by 
their  agent  informing  them  of  all  the  terms 
of  the  contract,  describing  more  fully  the 
I>roperty  sold  and  directing  their  early  com- 
pliance with  the  terms  of  sale,  together  with 
the  check,  presents  such  a  memorandum  of 
the  contract  as  should  be  held  to  substan- 
tially conform  to  the  requirements  of  the 
statute,  and  such  is  our  conclusion.  Tho 
facts  that  the  indorsement  upon  the  check 
showing  the  purpose  of  its  acceptance  and 
the  application  made  of  the  proceeds  and 
that  the  letters  were  signed  by  the  agent  of 
appellees  constitutes  as  much  a  signing  of 
these  writings  by  the  person  to  be  charged  as 
if  both  had  been  signed  by  the  latter,  and 
the  two  together  furnish  all  the  means  neces- 
sary, not  only  to  an  understanding  of  the 
terms  of  the  contract,  but  also  to  the  desig- 
nation and  Identification  of  the  real  estate 
constituting  the  subject  thereof. 

No  case  involving  the  question  at  Issue, 
resting  upon  the  precise  state  of  facts  here 
presented,  has  ever  reached  this  court  for 
adjudication,  but  In  other  jurisdictions  cases 
based  on  similar  facts  have  been  decided,  as 
we  now  hold.  In  one  of  these,  Bronx  In- 
vestment Company  v.  National  Bank  of  Com- 
merce, 47  Wash.  {566,  92  Pac.  880,  the  action 
was  brought  against  the  bank  by  the  Bronx 
Investment  Company,  purchaser,  to  comi)el 
the  delivery  of  a  deed  pursuant  to  the  terms 
of  an  escrow  agreement  theretofore  entered 
into  between  the  plaintiff  and  the  grantors 
named  in  the  deed.  The  real  estate  to  be 
conveyed  consisted  of  certain  lots  situated  in 
the  city  of  Seattle  for  which  the  purchaser 
was  to  pay  upon  delivery  of  the  deed  $39,000 
net  to  the  owners,  $19,000  in  cash,  and  the 
remainder  on  time,  evidenced  bs  two  notes 
of  $10,000  each,  due  two  years  after  date, 
with  6  per  cent,  interest,  and  secured  by 
mortgage  on  the  property  to  b«  conveyed. 


The  purchaser  tendered  to  the  bank  the  cash 
payment,  notes,  and  mortgage,  but  the  bank 
refused  to  accept  the  tender  or  deliver  the 
deed.  A  decree  was  entered  by  the  lower 
court  in  accordance  with  the  prayer  of  the 
petition,  and  on  appeal  the  Supreme  Court 
affirmed  the  Judgment  The  principal  ground 
urged  for  the  reversal  of  the  judgment  of  the 
lower  court  was  that  it  was  incumbent  o» 
the  purchaser  to  prove  a  valid,  enforceable 
contract  for  the  conveyance  of  the  property. 
Independent  of  the  escrow  agreement,  and 
that  it  failed  In  this.  In  the  opinion  it  is. 
In  part,  said: 

"For  the  purposes  of  this  appeal,  we  will  as- 
sume that  it  was  incumbent  on  the  respondent 
to  prove  a  valid  subsisting  contract  for  the 
sale  of  the  property,  independent  of  the  escrow 
agreement;  but  we  think  the  evid«ice  fully 
sustains  the  findings  of  the  court  in  this  re- 
gard. All  negotiations  leading  up  to  the  sale 
were  conducted  through  Jos.  Shippen,  husband 
of  one  of  the  vendors  and  brother-in-law  to  the 
other,  on  the  one  side,  and  W.  W.  Hay,  on  the 
other.  The  testimony  shows  conclusively  that 
Jos.  Shippen  was  the  duly  authorized  agent  of 
the  vendors,  and  that  they  fully  ratified  and 
confirmed  all  his  acts  in  the  premises.  It  would 
seem  also  that  W.  W.  Hay  represented  the  ven- 
dors, in  a  measure  at  least ;  but  whether  he 
was  their  agent,  the  agent  of  the  purchaser,  the 
agent  of  both  parties,  or  a  mere  go-between,  we 
do  not  deem  it  material  to  inquire ;  for  in  either 
case  the  letters  from  Jos.  Shippen  to  W.  W. 
Hay,  in  whatever  capacity  the  latter  may  have 
acted,  and  the  letters  from  Jos.  Shippen  to  the 
bank,  whether  as  agent  of  the  vendors  or  es- 
crow holder,  fully  satisfied  the  requirements  of 
the  statute  of  frauds.  They  contained  all  the 
essential  elements  of  a  valid  contract,  the 
names  of  the  parties,  the  description  of  the  prop- 
erty, the  consideration,  and  all  the  terms  and 
conditions  of  the  sale.  'A  letter  may  be  a  suflS- 
cient  memorandum,  and  so  may  a  telegram ; 
and  several  letters  and  telegrams  relating  to  the 
subject-matter  of  the  contract  may  constitute 
a  sufficient  memorandum.  The  memorandum  is 
adequate ;  although  the  letter  or  telegram  is 
addressed  to  the  writer's  agent,  or  to  a  third 
person.'    20  Cyc.  254. 

In  support  of  the  above  conclusions  of  the 
court  the  opinion  cites  the  cases  of  Lee  v. 
Cherry,  SJ  Tenn.  707,  4  S.  W.  835,  4  Am. 
St.  Rep.  800;  Singleton  v.  Hill,  91  Wis.  67, 
64  N.  W.  588,  51  Am.  St.  Rep.  868 ;  Tobln  r. 
Larkln,  183  Mass.  389,  67  N.  IS.  340;  Thayer 
V.  LMce,  22  Ohio  St.  62— which  seem  fully  to 
sustain  it. 

It  is  true  that  the  Ginn  Realty  Company 
only  bad  verbal  aatbority  from  appellees  to 
sell  the  real  estate  in  question,  but  such  au- 
thority was  sufficient.  The  statute  does  not 
require  that  It  should  have  been  given  the 
agent  in  writing,  and  we  have  so  declared  in 
numerous  cases.  Womack  v.  Douglas,  167 
Ky.  Tie,  163  S.  W.  1130 ;  Whitworth  v.  Pool. 
96  S.  W.  880,  29  Ky.  Law  Rep.  1104 ;  Mon- 
roe V.  Bailey,  145  Ky.  794,  141  S.  W.  412. 

We  do  not  regard  the  opinion  in  HaU,  etc., 
V.  Cotton,  167  Ky.  464,  180  S.  W.  779,  L.  B. 
A.  1916C,  1124,  as  militating  against  the  con- 
clusions we  have  expressed.  In  that  case 
the  only  description  of  the  property  contain- 
ed in  the  writing  relied  on  as  evidencing  the 
contract  was  that  it  was  "their  farm  of 
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53»»/i«  acres."    In  holding  this  an  Insuffi- 
cient description  we  said: 

"The  eTidence  of  identity  must  be  furnished 
by  the  description  in  the  writing;  and  where 
in  such  writing  there  is  no  reference  to  any 
town,  village,  or  stream,  or  other  well-known  lo- 
cal object,  or  to  a  former  record  conveyance  of 
the  same  property,  which  would  enable  one  to 
pc^t  out  such  property  from  the  reference  in 
the  description,  and  there  must  be  a  resort  to 
evidence  not  furnished  by  the  writing  itself  to 
identify  the  subject-matter,  then  it  will  be  re- 
garded as  insufficient.  The  description  in  the 
writing  involved  in  this  case  was  not  sufficient 
to  enable  one  to  designate  or  point  out  the  land 
which  was  the  subject-matter  of  the  contract, 
and  was  therefore  insufficient  under  the  stat- 
ute." 

In  the  case  before  ns  no  such  difficulty  as 
that  pointed  out  In  Hall,  eta,  v.  Cotton  can 
be  claime^  to  exist;  for  here  the  real  ear 
tate  sold  is  described  both  In  the  check  and 
letter  as  being  on  West  Bath  avenue  in  Ash- 
land, Ky.  The  description  is  therefore  suffi' 
dent  to  enable  one  without  difficulty  to  "des- 
ignate or  point  out"  the  property.  Hence 
the  writings  do  not  come  within  the  con- 
demnation of  the  statute. 

As  In  our  opinion  the  petition,  as  amended, 
states  a  cause  of  action,  that  Is,  a  prima  fa- 
cie right  in  the  appellants  to  the  enforcement 
Of  the  contract  made  by  them  with  appellees 
through  their  agent,  the  Judgment  of  the  cir- 
cuit court  Is  reversed,  and  cause  remanded, 
with  directions  to  set  aside  the  order  sustain- 
ing the  demurrer  and  enter  in  lieu  thereof 
such  a  judgment  as  will  conform  to  the  opin- 
ion. 


COMMONWEALTH   v.    ADAMS   EXPRESS 
CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  19, 1918.) 

ISTOXICATINO   LiIQTTOBS  ®=»138— TBANSPOBTA- 

Ky.  St.  §  "2569b,  subsec.  3,  declares  that  all 
railroad,  express,  or  other  transMrtation  com- 
panies within  the  state  or  doin?  buRiness  there- 
m  shall  keep  at  each  local  office  in  territory 
within  which  the  sfile  of  intoxicating  liquors 
for  beverage  purposes  is  prohibited  by  law  a. 
separate  book  in  which  shall  be  entered  immedi- 
ately upon  receipt  thereof  truthful  statements 
of  the  amount  and  kind  of  liquor  received,  the 
name  and  address  of  the  consignor,  the  name 
and  address  of  the  consiRnee,  the  purpose  for 
which  said  liquor  is  intended  to  be  used  as 
stated  upon  the  outside  of  the  package,  the 
date  when  received,  tbo  date  when  delivered 
and  by  whom,  and  to  whom  delivered,  after 
which  record  shall  be  a  blank  space  in  which 
the  consignee  by  himself  or  his  agent  shall  be 
required  to  sign  his  true  name,  before  such 
liquors  are  delivered.  The  statute  further  de- 
clares that  the  book  shall  be  open  to  pubUc 
inspection  at  any  time  during  the  business 
hours  of  the  company,  and  shall  constitute  pri- 
ma facio  evidence  as  to  the  facts  therein  stated, 
and  "that  any  railroad,  express  or  other  trans- 
portation company,  or  any  employ^  or  agent 
who  fails,"  neglects,  or  refuses  to  comply  with 
the  provision  of  the  section,  or  who  mokes  or 
causes  to  be  made  any  false  entry  in  such  book, 
shall  be  deemed  guilty  of  a  misdemeanor.  An 
express  company  provided  an  appropriate  book 
for  the  insertion  of  such  entries,  but  its  local 


agent  delivered  intoxicating  liquolv  without  re- 
quiring the  consignee  to  sign  his  name.  Held 
that,  as  tho  purpose  of  the  statute  is  to  pro- 
vide a  check  upon  the  shipment  of  intoxicating 
liquors  into  territory  where  their  sale  as  a 
beverage  is  prohibited,  the  express  company 
cannot  avoid  liability  on  the  ground  that  its 
duty  was  fulfilled  when  it  provided  tbo  book  for 
the  required  entries  and  signature  of  the  con- 
signee, and  that  the  offense,  if  any,  was  com- 
mitted only  by  its  agent;  the  use  of  the  dis- 
junctive "or"  in  the  penal  provisions  not  show- 
ing any  intent  to  relieve  transportation  com- 
panies, and  cast  all  burdens  on  their  agents. 

Appeal  from  Circuit  Court,  Bath  County. 

Adams  Express  Company  was  Indicted  for 
violation  of  Ky.  St'  f  2569b,  subsec.  3,  relat- 
ing to  the  delivery  of  Intoxicating  liquors, 
and  a  demurrer  having  been  sustained  to  the 
indictment,  the  Commonwealth  appeals.  Re- 
versed, with  directions  to  set  aside  the  order 
sustaining  the  demurrer. 

Chas.  H.  Morris,  Atty.  Gen.,  and  D.  O. 
Myatt,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. Lawrence  Maxwell,  Maxwell  & 
Ramsey,  and  Joseph  S.  Graydon,  all  of  Cin- 
cinnati, Ohio,  and  W.  B.  White,  of  Mt.  Ster- 
ling, for  appellee. 

THOMAS,  J.  The  appellee,  Adams  Exprem 
Company,  was  Indicted  by  the  grand  Jury  of 
Bath  county  for  violating  one  of  the  provi- 
sions of  subsection  3  of  section  2569b  of  the 
Kentucky  Statutes  In  failing  to  require  C. 
Coyle,  the  consignee  of  a  package  of  Uquor, 
upon  its  delivery  to  him  to  sign  his  name  in 
the  separate  book  which  that  subsection  re- 
quires the  company  to  furnish  and  to  contain 
certain  entries  named  therein.  A  demurrer 
filed  to  the  Indictment  was  sustained,  and  the 
indictment  dismissed,  and,  complaining  of 
that  Judgment,  the  commonwealth  prosecutes 
this  appeal. 

There  Is  no  complaint  about  the  form  or 
phraseology  of  the  Indictment,  and  we  gather 
from  briefs  In  the  case  that  the  court  accept- 
ed the  contention  of  the  defendant,  which  is 
argued  here,  that  the  omission  complained  of 
as  constituting  the  offense  is  one  required  by 
the  statute  to  be  performed,  not  by  the  ex- 
press company,  but  by  the  delivering  agent. 
In  support  of  this  contention  It  is  insisted 
that  the  statute  imposes  two  duties,  one  be- 
ing that  the  express  company  or  carrier  shall 
furnish  a  book  in  which  the  required  state- 
ments shall  be  made,  and  that  it  la  the  duty 
of  the  express  company  to  furnish  the  book, 
and  when  done  it  has  performed  all  that  la 
required  of  It  by  the  entire  statute,  and  that 
the  entries  required  to  be  made  In  the  book 
is  a  duty  Imposed  exclusively  upon  the  agent, 
for  which,  if  not  done,  he  alone  Is  answera- 
ble, and  not  his  principal,  the  carrier. 

There  can  be  but  little  doubt  that  the  stat- 
ute was  enacted  under  the  police  power  of 
the  state,  and  is  essentially  a  police  regula- 
tion. Its  Resign  was  to  aid  the  officers  of 
the  law  in  their  efforts  to  enforce  the  ob- 
servance of  the  various  statutes  looking  to 


4ssFer  other  case*  see  same  topic  and  KET-NUMBER  In  all  Key-Nttmbered  Dlgesti  and  Indexes 
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the  retrolatlon  and  restraint  of  shipuenta 
and  dellTerles  as  well  as  sales  of  liquor  in 
local  option  territory,  and  to  furnisb  evi- 
dence to  such  officers  whereby  they  might 
keep  a  Tigllant  eye  upon  the  handling  of 
that  commodity.  The  penal  part  of  the  stat- 
ate  Is  in  these  words: 

.  "Any  rallraad,  express  or  other  transporta- 
tion company,  or  any  employ^  or  agent  thereof 
■who  fails,  neglects,  or  refuses  to  comply  with 
the  proTiaions  of  this  section,  or  who  makes, 
or  causes  to  be  made  any  false  entry  in  said 
book  shall  be  deemed  fuilty  of  a  misdemeanor, 
and  for  each  offense  shall  be  punished  by  a 
fine  of  not  less  than  fifty  dollars,  nor  more  than 
two  hundred  dollars,  or  imprisoned  in  the  coun- 
ty jail  not  less  than  thirty  days  nor  more  than 
six  months,  or  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  Jury." 

It  is  insisted  that  the  use  of  the  disjunc- 
tive "or"  occurring  between  the  naming  of 
the  principal  and  agent  or  employ^  in  the 
clause  enumerating  the  persons  who  might 
be  punished  for  violations  of  the  statute  indi- 
cates that  it  was  the  Intention  of  the  T^gis- 
lature  to  punish  the  carrier  for  the  Tiola- 
tlon  of  its  duty  in  falling  to  famish  its  agent 
a  book,  and  to  punish  the  agent  for  violating 
bis  duty  In  falling  to  make  or  requiring  to 
be  made  the  proper  entries  in  the  book.  But 
we  do  not  And  ourselves  able  to  agree  with 
this  Interpretation  of  the  statute. 

In  the  case  of  City  of  Paducah  v.  Jones, 
126  Ky.  80»,  104  8.  W.  971,  31  Ky.  Law  Rep. 
1203,  this  court  had  under  consideration, 
and  exhaustively  treated,  the  question  of  the 
liability  of  the  principal  criminally  for  the 
acts  of  his  agent.  In  that  case  Jones  owned 
and  operated  a  store,  connected  with  which 
was  a  saloon.  He  had  been  required  by  an 
ordinance  of  the  city  upon  the  granting  of 
license  to  him  to  execute  b<»id  that  he  would 
not  violate  any  of  the  laws  while  exercising 
the  privilege  conferred  by  the  license.  A 
clerk  in  violation  of  law  sold  whisky  on 
Sunday,  and  the  city  sought  to  collect  the 
penalty  provided  In  the  bond  for  that  viola- 
tion. In  defense  it  was  insisted  that  the  city 
could  not  recover  because  the  principal  ^uld 
not  be  made  guilty  for  the  act  of  his  clerk, 
which  the  principal  alleged  was  done  in  viola- 
tion of  his  Instructions,  although  the  com- 
monwealth offered  to  prove  by  the  clerk  that 
ie  regularly  opened  the  establishment  on 
Sunday  and  sold  liquor  on  that  day,  and  that 
on  that  very  same  day  the  owner  bad  In- 
structed blm  to  "open  up."  The  divergent 
views  of  the  different  courts  In  regard  to 
criminal  responsibility  of  the  principal  in 
such  cases  are  referred  to  and  discussed  in 
the  opinion,  but  the  court  adopted  the  view 
of  Judge  Cooley  in  his  opinion  in  the  case 
of  People  V.  Roby,  52  Mlt*.  677,  18  N.  W. 
365,  60  Am.  Bep.  270,  as  expressed  in  this 
language  which  tMs  court  quoted  from  his 
c^lQion: 

y\  agree  that  as  a  rule  there  can  be  no  crime 
-without  a  criaiinal  intent;  but  this  is  not  by 
aTi.T  means  a  universal  rule.  Many  statutes 
•wli'oh  are  in  the  nature  of  police  regulations, 
as  tbw  is,  Impose  criminal  penalties  imspec- 


tlve  of  any  intent  to  violate  fbem;  the  purv 
pose  being  to  require  a  degree  of  diligence  for 
the  protection  of  the  public  which  shall  render 
violation  impossible." 

Further  along  this  court  In  the  same  case 
said: 

"The  employer  has  placed  it  within  the  pow- 
er of  bis  clerk  to  observe  or  disobey  the  law. 
He  has  left  It  to  bis  discretion  and  judgment, 
and  is  answeraUle  for  his  conduct" 

It  Is  further  iwinted  out  in  the  opinloii 
as  a  reason  for  the  rule  adopted  that  if  a 
prlnciiial  engaged  In  a  business  in  the  prose- 
cution of  which  the  prohibited  act  is  done 
employs  an  agent  to  conduct  the  business  for 
him,  "he  will  be  charged  wltb  responsibility 
for  their  acts,  and  cannot  shield  himself 
from  prosecution  upon  the  ground  that  what 
they  did  was  contrary  to  his  wWes,  or  in  dis- 
obedience of  his  command.  He  assumes  the 
risk  of  their  acts  in  the  business  for  which 
he  has  employed  them;  and,  If  be  desires 
to  save  himself  harmless,  must  see  to  It  that 
his  servants  while  acting  for  him  do  not 
violate  the  law."  It  is  altogether  unneces- 
sary in  this  case  to  mter  into  a  discussion 
of  the  distinction  between  crimes  in  which 
an  intent  to  commit  them  on  the  part  of  the 
perpetrator  must  be  shown,  and  those  where 
the  crime  consists  In  the  doing  of  the  for- 
bidden act  regardless  of  the  Intent,  for  it  is 
perfectly  manifest  that  tbe  offense  here  In- 
volved comes  within  the  latter  class. 

It  fa  Insisted  that  the  rule  adopted  by  this 
court  In  the  cases  of  L.  &  N.  R.  R.  Co.  v.  Com- 
monwealth, 99  Ky.  668,  37  S.  W.  79,  18  Ky. 
Law  Rep.  491,  and  Equitable  Life  Assur- 
ance Society  V.  Commonwealth,  121  Ky.  543, 
89  8.  W.  537,  28  Ky.  Law  Rep.  .333,  Is  con- 
trolling here  and  furnish  authority  for  the 
ruling  of  the  trial  court.  But  we  do  not  so 
construe  the  doctrine  of  those  opinions.  In 
the  first  case  mentioned  the  railroad  com- 
pany was  Indicted  under  section  795  of  the 
Kentucky  Statutes  for  falling  to  furnish 
separate  coaches  for  its  white  and  colored 
passengers.  The  testimony  showed  that  the 
train  in  question  contained  the  required 
separate  coaches,  but  that  the  conductor  and 
those  In  charge  of  the  train  did  not  assign 
the  passengers  to  the  proper  coaches  provid- 
ed for  them,  and  it  was  held  that  the  railroad 
company  was  not  liable  to  a  prosecution  for 
such  acts  on  the  part  of  the  conductor.  The 
railroad  company  had  fully  compiled  with 
the  section  of  the  statute,  supra,  in  furnish- 
ing separate  coaches,  and  also  the  following 
section  (796),  by  making  no  difference  or  dis- 
tinction In  the  quality  or  convenience  of  the 
respective  coaches,  and  It  was  therefore  not 
liable  for  the  penalty  provided  by  section 
797,  which  is  aimed  at  a  violation  of  the  two 
preceding  sections.  T*e  section  of  the  stat- 
ute which  was  really  violated  In  that  case 
was  section  799,  which  imposes  the  duty  up- 
on conductors  or  those  in  charge  of  the  train 
to  assign  the  pas.sengers  to  their  respective 
coaches  w  compartments,  and  for  a  refusal 
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to  dp  wbidi  there  la  a  penalty  provided  by 
section  800  of  the  statute.  Clearly,  In  that 
case,  the  prosecution  should  have  been 
against  the  conductor,  there  being  no  offense 
committed  by  the  railroad  company,  but  only 
by  him&elf,  as  Is  expressly  provided  by  the 
statute. 

In  the  Elqultable  Life  Assurance  Society 
Case  the  company  was  proceeded  against  on 
account  of  one  of  Its  agents,  in  violation  of 
express  Instructions,  allowing  rebates  to  the 
insured  upon  Issuing  a  policy  upon  his  life, 
contrary  to  the  provisions  of  section  656  of 
the  Kentucky  Statutes.  As  stated,  it  was 
shown  that  this  was  in  violation  of  express 
Instructions,  and  the  agent  was  promptly 
discharged  upon  the  company  being  notified 
of  his  violations.  But  in  that  case  It  will  be 
observed  that  it  is  no  part  of  the  business  of 
life  Insurance  to  grant  rebates.  It  is  an  act 
totally  separate  and  apart  from  the  scope  of 
the  agent's  duty  in  the  transaction  of  the 
business  of  his  principal.  Ihe  prohibited  act 
is  entirely  collateral  to  the  business  which 
the  principal  is  authorized  to  conduct,  and 
generally,  if  not  always,  inures  to  the  finan- 
cial benefit  of  the  agent.  In  such  a  case  It 
Is  no  part  of  the  duties  of  the  agent  In  pros- 
ecuting the  business  of  his'  principal  to  grant 
rebates,  and  his  act  in  doing  so  is  not  only 
one  personally  beneficial  to  himself,  but  whol- 
ly outside  of  his  duties  as  agent. 

In  the  instant  case  of  the  defendant  ex- 
press company  was  engaged  In  the  business 
of  transporting  and  delivering  merchandise, 
a  part  of  which  was  the  package  of  whisky, 
to  Coyle.  Its  obligation  to  the  consignee  in 
carrying  out  Its  contract  was  not  complete 
until  the  package  waa  delivered,  and  it  was 
the  duty  not  only  within  the  apparent  scope 
of  its  agent  to  make  such  delivery,  but  such 
duty  was  nedessarily  expressly  conferred 
upoA  him,  and  it  would  be  a  strange  rule 
that  would  excuse  the  ctmpany  for  any 
acts  of  Its  agent,  either  of  commission  or 
omission,  while  performing  a  necessary  part 
of  the  contract  to  transport  and  deliver.  It 
was  as  much  the  duty  of  the  agent  at  des- 
tination to  observe  the  law  while  making  the 
delivery  as  it  was  that  of  some  other  agent 
to  prepare  and  furnish  to  him  the  book,  for  if, 
as  we  have  seen  from  the  Jones  Case,  an 
individual  is  charged  with  crinunal  respon* 
sibiiity  for  the  act  of  the  agent,  and  "cannot 
shield  himself  from  prosecution  upon  the 
ground  that  what  they  (agents)  did  was  con- 
trary to  his  wishes  or  in  disobedience  of  his 
command,"  much  more  so  would  that  rale  ap- 
ply to  a  principal  who  is  not  a  natural  but  an 
artificial  person,  since  such  a  principal  must 
necessarily  act  through  agents. 

Moreover,  if  the  purpose  "to  require  a  de- 
gree of  dlllgrace  for  the  protection  of  the 
public  which  shall  render  violation  Impos- 
sible," as  stated  by  Judge  Cooley  in  the  quo- 
tation, supra,  be  the  correct  foundation  for 


tlie  rule  holding  the  prlncfpiB]  crimlimlly  re- 
sponsible for  the  acts  of  his  agent,  there  Is 
abundant  room  for  its  application  here  where 
the  entries  required  to  be  kept  in  the  boolc 
are  not  only  open  to  public  inspection,  but  are 
made  prima  facie  evidence  of  the  facts  theiw- 
ia  contained.  Surely  the  making  of  a  record 
of  such  transcendent  importance  was  not  in- 
tended to  be  intrusted  by  the  Legislature 
to  the  vigilance  or  diligence  of  the  agent 
alcme.  It  was  elearly  the  intention  to  make 
the  company  responsible  for  a  failure  to 
require  the  proper  entries  to  be  made  in  the 
book,  and  to  demand  of  it  suitable  and  ap- 
propriate diligence  for  the  attainment  of 
that  end. 

We  therefore  conclude  that  the  court  was 
In  error  in  sustaining  the  demurrer  to  the  in- 
dictment, and  the  Judgment  la  reversed,  with 
directions  to  set  aside  that  order,  and  for 
proceedings   consistent  herewith. 


MORGAN  et  al.  v.  WILLIAMS. 
(Court  of  Appeal!  of  Kentadcy.    Feb.  22, 1918.) 

1.  GlBTs  «=>49{3)— Inter  Vivos— Delivebt. 

E}vidence  held  sufiicient  to  warrant  a  finding 
that  there  was  a  gift  inter  vivos  and  delivery, 
of  an  automobile,  although  deceased  listed  it  as 
her  property,  and  kept  it  in  repair  and  bought 
the  gasoline  and  oil  and  it  was  kept  in  her  ga- 
rage. 

2.  Appeal  aro  Ebsob  «3>1050(1)— Habiojess 
Errob — Evidence. 

Where  substantially  the  same  evidence  was 
given  by  another,  and  defendants  did  not  at- 
tempt to  show  the  contrary,  it  was  not  prejudi- 
cial  error  for  plaintiff,  who  claimed  decMsed 
had  made  her  a  gift,  to  testify  as  to  time  and 
circumstances  under  which  she  Uved  with  de- 
ceased. 

3.  Sales  «soSS(X) — Consideration. 

If  dec«iaed  bought  plaintiff  an  automobile 
in  consideration  of  an  agreement  to  come  and 
live  with  her,  there  was  a  sale,  and  where  there 
was  evidence  thereof  it  was  proper  for  the  court 
to  submit  an  issue  as  to  wnether  there  was  a 
■ale  of  the  machine,  as  well  aa  an  issue  as  to 
its  being  a  gift. 

4.  Appeal  and  Ebbob  «=»1068(4)— Habulkss 
Ebbob— Instructions. 

In  an  action  for  possession  of  an  automobile, 
where  the  damages  for  detention  allowed  wen- 
only  $15,  it  was  not  prejudicial  error  that  an 
instruction  as  to  measure  of  damages  was  not 
technically  correct. 

5.  Evidence  «=!>273(5)— Selp-Sebvino  Decla- 

BATIONS— OWNEBSIOF   OF  PeBSONALTT. 

It  is  proper  to  admit  declarations  of  plain- 
tiff that  an  automobile,  which  she  was  driving 
was  hers,  although  not  made  in  the  presence  of 
deceasedj  from  whom  she  claimed  it  was  a  gift, 
because  it  is  proper  to  admit  declarations  of  one 
in  possession  of  personal  property  for  the  pur- 
pose of  showing  the  character  of  such  posaeasion, 
even  though  such  declarations  are  self-serving. 

6.  Heplbvin  €=»96 — Assessment  or  Value — 
Necessity— Statutes. 

Civ.  Code  Prac.  |  330,  proviAng  that  in  ac- 
tions for  the  recovery  of  specific  personal  prop- 
erty, the  jury  must  assess  its  value  if  their  ver- 
dict authorizes  a  judgment  for  the  recovery  or 
return  of  the  property,  must  be  construed  with 
section  388,  which  provides  that  the  plaintifF 
may  have  judgment  for  its  delivery,  if  it  can  be 
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had  I  and,  if  not,  for  it«  value  and  for  damages 
for  its  detention,  and  if  the  property  has  been 
delivered  to  the  plaintiff^  and  the  defendant 
clainft  a  return  thereof,  jndgment  for  the  de- 
fendant may  be  for  the  retnm  of  the  property, 
or  its  value  if  a  return  cannot  be  bad,  and  dam- 
ages for  the  taking  and  withholding  of  the  prop- 
erty, and  where  defendant  has  delivered  toe 
property  to  plaintifF,  and  plaintiff  obtains  a 
judgment  for  its  recovery,  tM  jury  need  not  aa- 
sesa  its  value. 

Appeal  from  Circuit  C!ourt,  Mercer 
County. 

Salt  by  Bes8  D.  WHllams  against  W.  B. 
Morgan  and  another  to  recover  posBesslon 
of  an  antomobUe.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

X  W.  Gaines,  of  Lawrenceburg,  and  C.  B. 
Rankin,  of  Harrodsburg,  for  appellants.  E. 
H.  Oaither,  of  Harrodsburg,  for  appellee. 

CliAT,  C.  PlaintiflT,  Bess  D.  Williams, 
brought  this  suit  against  J.  R.  Holman  and 
W.  B.  Morgan,  to  recover  possession  of  a 
Buick  automobile  and  $100  for  its  detention. 
Tbe  jury  found  in  favor  of  plalntifT,  and 
awarded  her  damages  in  the  sum  of  $16. 
The  defendants  appeal. 

When  very  young  plaintiff  was  taken  into 
the  home  of  E.  W.  Lyen,  and  reared  and 
educated  by  him  aiid  his  wife,  Mrs.  Sue 
I/yen.  Upon  his  death  Mr.  Lyen  devised 
all  his  property  to  his  wife.  Plaintiff  con- 
tinned  to  live  with  Mrs.  Lyen  until  the  year 

1914,  when  she  married  James  P.  Williams, 
and  moved  to  the  home  of  her  husband's 
parents.    There    she    remained    until    May, 

1915,  when  she  and  her  husband  moved  to 
the  home  of  Mrs.  Lyen,  and  continued  to 
live  there  until  Mrs.  Lyen's  death.  Mrs. 
Lyen  died  in  the  month  of  Noveml>er,  1916, 
without  children.  By  her  will  she  gave  to 
plaintiff  $2,000  in  money  and  other  person- 
al property.  The  remainder  of  her  proper- 
ty she  gave  to  her  nieces  and  nephews. 
After  Mrs.  Lyen's  death,  defendants  quali- 
fied as  her  administrators  with  the  will  an- 
nexed. The  administrators  took  possession 
of  the  automobile,  and  appraised  it  with 
the  other  property. 

It  is  plaintiff's  contention  that  Mrs.  Lyen 
either  gave  her  the  automobile  or  sold  it 
to  ber  in  consideration  of  plalntiCT's  agree- 
ment to  live  with  her.  Her  evidence  Is  in 
brief  as  follows:  Miss  Devine,  a  sister  of 
plaintiff,  testified  that  Mrs.  Lyen  told  plain- 
tiff that  if  she  would  come  back  and  live 
with  her,  she  would  give  her  an  automo- 
bile. On  asking  Mrs.  Lyen  how  she  hap- 
pened not  to  buy  a  Ford,  she  said,  "Bessie 
wouldn't  have  a  Ford."  The  car  was  kept 
in  a  garage  in  Mrs.  Lyen's  yard.  Plaintiff 
drore  and  used  the  machine  whenever  tshe 
destred,  without  asking  permission  of  any- 
body. While  in  the  possession  of  the  ma- 
chine she  frequently  remarked  that  the  car 
l>elonged  to  her.  Andy  Divine  testified  that 
he  suggested  to  Mrs.  Lyen  the  propriety  of 
getting  a  Ford,  but  Mrs.  Lyen  said  that 


Bessie  wouldn't  have  a  Ford.  Mrs.  Bettie 
Miller  testified  that  Mrs.  Lyen  told  her  that 
she  was  going  to  buy  an  automobile  and 
give  it  to  Bessie  to  get  her  to  come  and  live 
with  ber.  Dr.  J.  B.  Ro  Bards  testified  that 
on  one  occasion  Mrs.  Lyen  said  that  she 
would  never  buy  a  machine.  Subsequently 
she  came  to  see  him  in  regard  to  a  Buick. 
He  said,  "I  thought  yon  were  the  lady  who 
woildn't  have  one."  Mrs.  Lyen  replied,  "I 
am  not  buying  it  for  myself;  I  am  buying  it 
for  Bess."  Mrs.  Withers  testified  that  Mrs. 
Lyen  told  her  tliat  she  was  going  to  buy  a  ma- 
chine for  Bess  to  get  her  to  come  home  and 
live  with  her.  Mrs.  Bmmmett  testified  that 
she  Jolilngly  said  to  Mrs.  Lyen,  "I  believe 
I  will  come  and  live  with  you.  Maybe  you 
might  buy  a  machine  for  me  too."  Mrs. 
Lyen  said,  "No;  I  couldn't  afford  to  buy 
one  for  you  and  Bessie  too."  Witness  fur- 
ther stated  that  she  heard  plaintiff  say  that 
the  machine  was  hers  in  the  presence  of 
Mrsw  Lyen,  and  Mrs.  Lyen  never  contradict- 
ed the  statement  W.  G.  Worley  testified 
that  Mrs.  Lyen  told  him  that  she  had 
bought  the  car  for  Bess.  At  that  time  she 
had  already  bought  the  car.  Oscar  Savage 
testified  that  Mrs.  Lyen,  while  making  in- 
quiries regarding  a  Buick  car,  told  him  she 
wanted  to  buy  one  and  give  it  to  Bessie. 
He  also  testified  that  he  saw  plaintiff  driv- 
ing the  car  nearly  every  day.  O.  D.  Thomp- 
son testified  that  Mrs.  Lyen  told  him  that 
'She  had  bought  the  car  for  Bess.  John  I. 
Vanarsdall  testified  that  the  next  day  aft- 
er Mrs.  Lyen  bought  the  machine,  he  re- 
marked to  her,  "Miss  Sue,  I  see  you  have 
bought  you  a  machine."  She  said,  "Not 
mine,  Bessie's."  Mrs.  McGee  and  E.  R 
Draffen  t^tified  to  the  fact  tliat  plaintiff 
while  using  the  car,  stated  that  it  was 
hers. 

According  to  the  evidence  tor  defendants, 
Mrs.  Lyen  bought  and  paid  for  the  machine 
and  insured  it  in  her  own  name.  She  also 
assessed  it  as  her  own  property,  and  paid 
for  all  the  gasoline,  oil,  and  repairs  up  to 
within  a  week  of  her  death.  A  few  weelu 
after  the  purchase  of  the  machine,  Mrs. 
Lyen  made  oath  that  she  was  the  owner  of 
the  machine,  and  registered  it  in  her  own 
name.  The  machine  was  kept  in  a  garage 
owned  by  Mrs.  Lyen,  and  Mrs.  Lyen  not 
only  claimed  that  the  machine  was  hers, 
but  shortly  before  her  death  authorized  an 
agent  to  sell  it  because  she  intended  to 
move  away.  After  the  death  of  Mrs.  Lyen, 
plaintiff  delivered  the  machine  to  defend- 
ants without  protest 

,  [1]  It  is  argued  that  the  evidence  was  in- 
sufficient to  establish  a  gift  Inter  vivos,  be- 
cause it  merely  tended  to  show  an  intention 
to  give,  instead  of  an  absolute  and  uncondi- 
tional transfer  and  delivery  of  the  property. 
In  this  connection  some  stress  Is  placed  on 
the  fact  that  the  machine  eJways  remained 
in  Mrs.  Lyen's  garage,  and  the  fact  that 
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plaintiff  ased  and  drove  the  machine  was 
not  enfflcient,  under  the  circumstances,  to 
show  a  delivery.  An  examination  of  the  evi- 
dence above  referred  to  will  ehow  that  Mrs. 
Lyen  not  only  stated  before  she  purchased 
the  machine  that  she  Intended  to  buy  It  for 
plaintiff,  but  also  stated  after  the  purchase 
that  she  had  bought  it  for  plaintiff,  and  that 
the  machine  was  plaintiff's.  Under  these  dr- 
cnmstances  it  was  not  essential  to  a  vtlid 
delivery  that  plaintiff  should  build  another 
garage  or  keep  the  machine  somewhere  else 
than  on  the  donor's  premises.  To  be  ef- 
fectual, delivery  must  be  according  to  the 
nature  and  character  of  the  thing  given,  and 
wliere  the  donee  lives  with  the  donor  and 
the  gift  of  tlie  automobile,  as  well  as  the 
right  to  use  and  control  it  without  the  per- 
mission of  the  donor,  is  clearly  shown,  the 
mere  fact  that  t^e  donor  keeps  the  machine 
in  her  garage,  or  wishes  to  supplement  her 
kindness  by  paying  all  expenses  incident  to 
the  operation  of  the  machine,  cannot  be  re- 
garded as  the  retention  of  such  dominion 
over  the  machine  as  to  render  the  gift  inef- 
fectual. Viewing  the  evidence  in  the  light  of 
this  rule,  we  conclude  that  it  was  not  only 
sufficient  to  take  the  case  to  the  Jury,  but 
to  sustain  the  verdict. 

[2]  Complaint  is  also  made  of  the  fact  that 
the  trial  court  permitted  plaintiff  to  testify 
to  the  time  and  drcumstances  under  which 
she  lived  in  the  home  of  Mrs.  Lyen,  who  was 
then  dead.  In  reply  to  this  contention  it  is 
sufficient  to  say  that  we  do  not  regard  the 
admission  of  this  evidence  as  prejudicial,  in 
view  of  the  fact  that  substantially  the  same 
evidence  was  given  by  plaintiff's  sister,  and 
there  was  no  attempt  on  the  part  of  defend- 
ants to  show!  the  contrary. 

[3]  By  its  instructions  the  court  submitted 
to  the  Jury,  not  only  the  question  of  gift,  but 
also  the  question  of  sale,  and  the  point  is 
made  that  the  evidence  was  not  sufficient  to 
show  a  sale.  The  difference  between  a  gift 
and  a  sale  Is  that  the  former  is  a  transfer  of 
property  without  consideration,  while  a  sale 
is  a  transfer  of  property  for  a  consideration. 
If,  as  the  evidence  tended  to  show,  Mrs.  Lyen 
bought  the  machine  for  plaintiff  in  considera- 
tion of  plalntlfTs  agreement  to  live  with  her, 
there  was  a  consideration  for  the  transfer  of 
the  property,  and  the  court  did  not  err  In 
submitting  the  issue  of  sale. 

[4]  The  instruction  on  the  measure  of 
damages  is  as  follows: 

"If  yoQ  find  for  the  plaintiff,  you  will  find  for 
her  such  damages  as  you  believe  she  bad  sus- 
tained by  the  loss  of  the  use  of  said  car  by  the 
withholding  of  same  from  her  possession,  not  to 
exceed  the  sam  of  $100,  the  amount  claimed  in 
the  petition." 


It  Is  argued  tliat  the  measnre  of  damages 
should  have  been  such  sum  as  would  fairly 
compensate  plaintiff  for  the  reasonable  value 
of  the  use  of  the  car  during  the  time  it  was 
withheld  from  her  possession.  While  an  in- 
struction in  the  latter  form  might  have  lieen 
more  technically  correct,  we  are  of  the  opin* 
ion  tliat  the  given  instruction  was  not  prej- 
udicial, in  view  of  the  fa«  tliat  the  Jury 
fixed  the  damages  for  the  detention  of  the 
machine  at  only  $15. 

[5]  Another  error  relied  on  is  tbe  admis- 
sion of  plaintiff's  declarations  of  ownership 
made  when  Mrs.  Lyen  was  not  present.  It 
appears,  however,  that  these  declarations 
were  all  made  while  plaintiff  was  in  the  pos- 
session of  the  machine,  and  it  is  universally 
held  that  the  declarations  of  a  person  in  the 
possession  of  personal  property  are  admis- 
sible for  the  purpose  of  showing  the  charac- 
ter of  his  possession  and  to  prove  Utle  or 
ownership,  even  though  such  declarations  are 
self-serving.  R.  C.  L.  p.  490;  Commonwealth, 
etc.,  V.  Fletcher,  6  Bush  (69  Ky.)  172:  Eureka 
Insurance  Co.  v.  Robinson,  56  Fa.  256,  94  Am. 
I>ec.  66. 

[61  Lastly  it  is  Insisted  that  the  court  erred 
In  failing  to  require  the  Jury  to  assess  the 
value  of  the  machine  in  accordance  with  sec- 
tion 330  of  the  Civil  Code,  providing  that: 

"In  actions  for  the  recovery  of  specific  per- 
sonal property,  the  Jury  must  assess  its  value, 
and  thp  damapps  for  the  talcing  or  detention  of 
it,  if  their  verdict  authorize  a  jndgment  for  the 
recovery  or  return  of  the  property." 

This  section,  however,  mast  be  construed 
in  connection  with  section  388  of  tbe  Civil 
Code,  which  provides: 

"In  an  action  for  the  possession  of  specific 
personal  property,  the  plaintiflf  may  have  judg- 
ment for  its  delivery,  if  it  can  be  had*  and.  if 
not,  for  its  value  and  for  damages  for  its  deten- 
tion. If  the  property  have  been  delivered  to 
the  plaintiff,  and  the  defendant  claim  a  return 
thereof,  judgment  for  the  defendant  may  be  for 
the  return  of  the  property,  or  its  value  if  a 
return  cannot  be  had,  and  damages  for  the  tak- 
ing and  withholding  of  the  property." 

In  other  words,  it  is  only  where  a  return 
of  the  property  cannot  be  had  that  its  value 
liecomes  materlaL  Here  the  machine  had 
been  delivered  to  plaintiff.  The  Judgment 
merely  declared  that  she  was  the  owner  of 
the  machine  and  entitled  to  its  possession. 
Since  the  property  was  not  only  forthcoming, 
but  in  tbe  actual  possession  of  plaintiff,  de- 
fendants could  not  insist  on  plaintiff's  suiv 
rendering  the  property  and  receiving  from 
them  Its  value.  That  being  true,  the  failure 
of  the  court  to  require  the  jury  to  assess  the 
value  of  the  property  was  not  prejudicial 
error. 

Judgment  afflimed 
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COMMONWEALTH  v.  SOUTHERN  RT.  OO. 
IN  KENTUCKY. 

(Conrt  of  Appeals  of  Kentncky.    Feb.  19, 1918.) 

L  CiinfiNAi,  Law  «=»400(6) — Incorporation 

— ^Pabol  PBoor. 
Tn  a  proaecution  of  a  railroad  company  un- 
der Ky.  St.  i  772,  requiring  railroad  companies 
to  maintain  suitable  depots  and  waiting  rooms, 
tbe  fact  of  incorporation  of  the  town  as  a  mu- 
nicipal corporation  may  be  proved  by  parol. 
2.  CsiifiNAL  Law  9=9408  —  Incobfobation  — 

Parol  Proof. 
Where  incorporation  of  a  municipal  corpo- 
ration is  proved  by  parol  evidence  in  a  prosecu- 
tion against  a  railroad  company  for  failure  to 
maintain  depots,  such  evidence  must  show  at 
least  a  de  facto  existence  of  the  corporation  at 
the  time  in  question,  as  no  presumption  of  a 
continued  existence  beyond  tbe  time  covered  by 
such  evidence  can  be  indulged. 

Appeal  from  Circuit  Court,  Shelby  County. 

Tbe  Southern  Railway  Company  In  Ken- 
tncky was  indicted  for  failing  to  maintain 
a  suitable  depot.  Indictment  was  dismissed, 
and  tbe  Commonwealth  appeals.  Reversed 
and  remanded. 

Chas.  H.  Sandford,  of  New  Castle,  Cbas. 
H.  Morris,  Atty.  Gen.,  and  D.  O.  Myatt, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 
Willis,  Todd  &  Bond,  of  Shelbyrille,  and 
E«dward  P.  Humphrey,  of  Louisville,  for  ap- 
pellee. 

CLiARKE,  J.  Tbe  defendant,  Southern 
Railway  Company  in  Kentncky,  was  indicted 
for  failing  to  maintain  a  suitable  depot  at 
Waddy  in  Shelby  county;  and  upon  a  trial, 
at  tbe  conclusion  of  the  commonwealth's  evi- 
dence, a  directed  verdict  was  returned  in 
its  favor,  and  Judgment  entered  dismissing 
tbe  Indictment.  The  commonwealth  has  ap- 
pealed. 

The  indictment  is  under  section  772,  Ken- 
tucky Statutes,  which  applies  only  to  incorpo- 
rated towns  and  cities  and  such  other  sta- 
tions as  are  designated  by  the  Railroad 
Commission,  and,  to  warrant  a  conviction,  it 
Is  conceded,  the  commonwealth  must  prove 
that  Waddy  is  an  incorporated  town  as  al- 
leged in  the  Indictment,  since  it  is  admitted 
the  Railroad  Commission  has  not  required 
the  company  to  maintain  a  depot  at  this  sta- 
tion on  its  railroad. 

[1]  The  commonwealth  offered  parol  evi- 
deuce  to  prove  the  incorporation  of  Waddy 
wtaiqh  the  court,  upon  objection,  'refused 
to  admit,  and  the  only  question  upon  this 
appeal  is  whether  or  not  in  so  doing  tbe 
conrt  erred.  The  commonwealth  did  not 
offer  to  prove,  and  does  not  now  claim,  that 
the  record  evidence  of  such  fact,  if  fl  fact,  was 
not  obtainable,  but  stood  upon  Its  right  to 
prove  the  alleged  incorporation  by  parol  evi- 
dence, and  as  authority  for  that  practice 
relies  upon  Morse  v.  Commonwealth,  129 
Ky.  294,  111  S.  W.  714,  33  Ky.  Law  Rep, 
831,  894,  Swann  v.  Commonwealth,  169  Ky. 


665,  184  S.  W.  868;  Dillon  on  Municipal  Cor- 
porations, vol.  1,  S  232,  and  Londonderry  v. 
Andover,  28  Vt,  424.  The  citation  from  Dillon 
is  not  applicable  here,  because  the  practice 
there  authorized  is  based  upon  the  absence  of 
record  evidence,  and  is  but  a  statement  of  the 
general  rule  that  secondary  evidence  Is  ad- 
missible when  tbe  primAry  or  best  evidence 
cannot  be  procured.  The  Morse  and  Swann 
Ca^  refer  to  private  corporations,  and  ap- 
pellee insists  they  are  therefore  inapplicable, 
but  we  are  unable  to  irae  any  such  difference 
with  reference  to  the  fact  of  the  incorpora- 
tion of  a  municipal  corporation  and  that 
of  a  private  corporation  as  would  require 
a  different  rule  of  evidence  for  proof  of 
the  fact  at  Inconwratlon.  The  Ineorpo- 
raflon  of  both  Is  a  matter  of  record,  and, 
unless  the  reason  that  exempts  from  the 
general  rule  proof  of  incorporation  of  a 
private  corporation  fftUs  with  reference 
to  a  public  corporation,  there  would  seem  to 
be  no  ground  for  a  different  rule  of  evidence 
of  proving  the  fact  of  Incorporation.  In  fact, 
if,  as  this  court  has  frequently  held,  it  Is 
not  necessary  to  prove  the  fact  of  incorpora- 
tion of  a  bank,  insurance  company,  or  rail- 
road company,  doing  business  In  this  state 
because,  tmder  our  statutes,  these  institu- 
tions cannot  conduct  business  until  they  have 
been  Incorporated,  it  would  seem  that,  upon 
the  same. reasoning,  the  fact  that  a  munic- 
ipal corporation  was  doing  business  as  such 
would  sufficiently  establish  the  fact  of  in- 
corporation because  such  corporation,  be- 
ing an  arm  of  the  government,  exercising 
governmental  functions,  cannot  conduct 
business  unless  Incorporated  under  express 
statutory  authority;  and,  if  parol  evi- 
dence of  Incorporation  could  safely  be  ad- 
mitted to  prove  the  incorporation  of  any 
kind  of  a  corporation,  It  would  be  a  munic- 
ipal corporation.  The  admission  of  parol 
evidence  to  prove,  or  rather  to  make  out  a 
prima  facie  case  of,  incorporation  is  not 
confined  to  this  state,  but  is  quite  generally, 
although  not  universally,  recognized ;  and 
the  reason  usually  assigned,  the  one  given  in 
the  Morse  Case  and  authorities  therein  cited. 
Is  that  a  de  facto  incorporation  is  all  that  is 
necessary  to  fix  the  liability,  and  therefore 
proof  of  a  de  facto  existence  is  all  that  need 
be  proved  to  make  out  a  prima  facie  case, 
and  record  evidence,  that  is,  evidence  of  a 
de  Jure  incorporation,  is  not  necessary.  If, 
therefore,  a  municipal  corporation  may  exist 
de  facto  and  such  existence  would  be  suffi- 
cient to  fix  the  liability  upon  defendant  at- 
tempted by  the  commonwealth  In  this  case, 
then  proof  that  Waddy  was  a  de  fftcto  corpo- 
ration was  all  that  was  required,  and  parol 
evidence  of  the  fact  of  Incorporation  ought, 
in  reason  and  by  analogy,  to  be  admitted  to 
make  out  a  prima  facie  case  on  that  question. 
That  a  municipal  corporation  may  exist 
de    facto    is    almost   universally    recognized 
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(10  R.  C.  L.  708;  28  Cyc.  171);  and  that 
the  statute  in  qnestion  fixes  a  liability  upon 
the  railroad  companies  operating  In  this 
state  to  provide  suitable  and  convenient 
depots  at  all  incorporated  towns  and  cities, 
whether  de  Jure  or  de  facto  corporations, 
we  are  quite  sure;  so  it  would  seem  that 
if  the  incorporation  of  private  corporations 
may  be  proved  by  parol  evidence  because  of 
the  possibility  that  they  exist  de  facto  rather 
than  de  jure,  for  the  same  reason  parol  evi- 
dence of  the  incorporation  of  a  municipal 
corporation  would  be  admissible.  This  con- 
clusion is  sustained  by  the  reasons  assigned 
In  Londonderry  v.  Andover,  28  Vt  424,  for 
permitting  the  fact  of  iucorporatiou  of  the 
city  of  Andover  to  be  proved  by  parol  evi- 
dence, although  Its  Introduction  In  that  case 
might  It  seems  have  been  rested  on  the 
absence  of  record  evidence.  Further  support 
for  the  practice,  provided  there  is  a  statute 
in  force  under  which  it  might  have  been 
lega:ipy  incorporated  as  there  Is  here,  is 
found  In  28  Cyc.  179,  10  R.  C.  L.  p.  704,  and 
8  Knc  of  Evidence,  802.  In  the  last-named 
treatise  it  Is  said: 

"Upon  a  collateral  proceeding  it  is  sufiScient 
for  the  purpose  of  proving  the  existence  of  a 
municipal  corporation  to  produce  the  charter, 
or  to  prove  acts  done  under  it  and  in  conformity 
with  It.  Record  evidence  that  all  of  the  prelim- 
inary steps  looliing  to  the  formal  organization 
of  the  corporation  were  taken  is  not  necessary.'' 

[2]  We  conclude,  therefore,  the  fact  of  In- 
corporation of  a  municipal  corporation,  as 
well  as  a 'private  corporation,  may  be  proved 
by  parol  evidence  so  as  to  make  out  a  prima 
facte  case,  and  that  the  court  erred  in  re- 
fusing to  admit  such  evidence;  but  we  do 
not  hold  that  the  parol  evidence  actually  of- 
fered by  the  commonwealth  of  the  de  facto 
existence  of  Waddy  as  an  Incorporated  town 
at  a  date  previous  to  the  one  Involved  Is 
sufficient,  since  the  sufficiency  of  such  evi- 
dence is  not  here  becau&e  the  trial  court  re- 
fused to  admit  any  such  evidence  and  an- 
nounced that  only  record  evidence  would  be 
admitted.  We  should,  however,  state  that 
where  parol  evidence  is  offered  and  relied  up- 
on to  prove  the  incorporation  of  any  cor- 
poration it  must,  at  least,  show  a  de  facto 
existence  of  the  corporation  at  the  time  in- 
volved in  the  prosecution,  as  no  presumption 
could  be  Indulged  from  such  proof  of  a  con- 
tinued existence  beyond  the  time  covered  by 
such  evidence,  whatever  might  be  the  pre- 
sumption from  proof  of  a  de  Jure  Incorpora- 
tion, If  any  such  presumptton  could  obtain 
since  the  enactment  by  the  Legislature  of 
section  3662a,  Kentucky  Statutes,  providing 
for  the  di&solution  of  municipal  corporations, 
enacted  Immediately  alter  the  decision  by 
this  court  of  Hill  V.  Anderson,  122  Ky.  88, 
90  S.  W.  1071,  28  Ky.  Law  Rep.  1032,  which 
held  that  because  there  was  no  provision  In 
our  law  for  the  dissolution  of  such  a  corpora- 


tion. Its  exlstoice,  once  eBtabllsbed,  would 
be  presumed  to  continue. 

Wherefore,  the  judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent herewith. 


PRESTON  et  al.  v.  JEFFERS. 
(Court  of  Appeals  of  Kentucky.    Feb.  19,  1918.) 

1.  COBPOBATIONS    «=»02 SirBSCBIPTIOIfS     TO 

CoKPORATE  Stock— Acnoir  on— Dbfensk. 
In  an  action  on  notes  given  for  the  pur- 
chase price  of  corporate  stock  which  under  the 
terms  of  the  contract  was  to  be  retained  as  col- 
lateral, the  fact  that  certificates  of  the  stock 
were  not  issued  to  the  purchasers  is  no  defense ; 
for  the  certificate  is  mere  evidence,  and  failure 
to  issue  it  does  not  release  the  subscriber. 

2.  Estoppel  «=»5S— What  Conbtitutes. 

If  a  loss  occurs,  it  should  under  principles 
of  equity  be  borne  by  the  one  who  is  the  most 
culpable,  and  not  by  the  one  who  is  induced  to 
alter  his  position  by  appearances  which  were 
permitted  to  exist  by  the  other  party. 

3.  EquiTT  «=»87(2)— Actions— Stale  Ci.aim& 

It  is  a  rule  of  equity  not  to  encourage  stale 
claims  even  though  they  may  not  be  barred  by 
limitations,  especially  when  to  do  so  would  work 
a  loss  to  innocent  parties  who  relied  on  the 
nonexistence  of  such  claims. 

4.  Cobporations    €=>80(10)  —  Subscbiptions 
to  Cobpobate  Stock  —  PBAtjD—"LACH«s." 

Subscribers  to  the  stock  of  corporation  who 
executed  notes  mast  act  within  a  reasonable 
time  after  having  opportunity  to  discover  fraud 
inducing  the  contract  or  they  will  be  deemed 
guilty  of  laches  which  is  delay  that  works  a 
disadvantage  to  another,  and  cannot  as  against 
creditors  of  the  corporation  who  may  have 
changed  their  position  by  reason  of  their  delay 
claim  relief,  this  being  peculiarly  true  after  the 
corporation  has  become  insolvent  and  is  in  prog- 
ress of  liquidation,  the  rule  being  the  same 
whether  the  liquidation  is  voluntary  or  in- 
voluntary. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Laches.) 

5.  Cobpobations  «=»92  —  Subscbiftions  to 
Cobpobate  Stock— Rklobase  of  Soke  Sob- 

S0BIBEB8. 

That  officers  of  a  corporation  improperly  re- 
leased other  subscribers  to  its  stock  from  lia- 
bility will  not  free  defendants  from  their  lia- 
bility on  notes  given  in  payment  of  their  sub- 
scription to  corporate  stock. 

6.  Cobporations    ^=s>92  —  Stockholdebs  — 

SUBSCBIBEBS— LlAaiLITT. 

That  the  officers  of  a  corporation  were  dere- 
lict in  their  duty  and  mismanaged  the  corporate 
affairs  is  no  defense  in  an  action  on  notes  ex- 
ecuted by  defendants  in  payment  of  subscrip- 
tions to  the  stock  of  the  corporation. 

7.  Cobpobationb  <8=»92— Stockholdebs— Sub- 
8CBIBEBS — Release  fbom  Liabilitt. 

That  a  cocporation  for  consideration  agreed 
to  free  a  subscriber  to  its  stock  from  liability 
on  notes  given  in  payment  of  his  subscriptitHi 
does  not,  the  corporation  having  become  insol- 
vent, free  him  from  liability  in  an  action  on 
such  notes  by  the  receiver,  for  that  would  work 
a  fraud  on  corporate  creditors. 

8.  Cobpobationb    ®=»568  —  Stockhoij)Ebs — 
Liabilitt— DuTT  of  Receives. 

Where  a  corporation  becomes  instdvent,  and 
a  receiver  is  appointed,  it  is  his  duty  to  collect 
the  assets,  pay  the  general  creditors,  and  dis- 
tribute any  remainder  between  the  stockholders, 
and  bnrdens  should  be  equalized  between  those 
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stockholders  vho  hava  paid  for  their  stock  and 
those  who  have  not. 

9.  CORFOBATIONB    ^=900(1)— SUBSCRIBERS— Ll- 

ABiuTT— Defense. 
That  corporate  directors,  officers,  and  agents 
had  wasted  the  assets,  and  sums  due  from  them 
and  nnaecoonted  for  were  more  than  sufficient 
to  satisfy  the  corporate  debts,  is  no  defense  to 
an  action  by  a  receiver  against  stockholders 
who  had  not  paid  their  subeCTlptions,  for  the  re- 
ceiver should  equalize  burdens  among  tbe  sever- 
al stockholders,  including  those  who  have  and 
these  who  have  not  paid  their  full  subscription. 

10.  COBPOBATIONS    «=»92— SOBSCBIBEaa— LoA- 
BUJTT. 

As  creditors  in  extending  credit  to  a  corpo- 
ration must  obviously  have  done  so  on  the  faith 
of  its  assets,  those  who  subscribed  to  the  stock 
of  the  company  at  a  price  above  par  and  gave 
notes  therefor  cannot,  in  an  action  by  the  receiv- 
er to  collect  such  notes,  reduce  recovery  to  the 
amount  of  the  par  value  of  the  stock. 

11.  COBPOKATIONS     9s»80(ll>— StOCKHOLDEBS 

—  SuBSCBiPTiONS— Rescission— "Laches." 
Subscriber  t»  corporate  stock  who  was 
promised  as  a  result  of  his  subscription  a  re- 
munerative position  cannot,  the  corporation 
having  delayed  for  two  yean,  defeat  the  sub- 
scription after  insolvency,  on  the  ground  that 
the  corporation,  which  gave  him  no  such  posi- 
tion, was  guilty  of  fraud  ;  for  his  delay  amount- 
ed to  laches  precluding  subsequent  assertion  of 
bis  rights. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  3.  W.  Jeffers,  receiver  of  the 
C«itial  Ufe  Insurance  Company,  against 
John  H.  Preston  and  others.  From  judgment 
for  plaintiir,  defendants  appeal.    Afflrmed. 

J.  P.  Hobson  &  Son,  of  Frankfort,  for  ap- 
pellant Preston.  T.  B.  McGregor,  of  Frank- 
fort, and  W.  R.  McCoy  and  A.  Copley,  both  of 
Inez,  for  appellant  Copley.  H.  V.  McChesney 
and  Scott  &  Hamilton,  all  of  Frankfort,  for 
appellee. 

THOMAS,  J.  In  a  proceeding  instituted 
by  the  insurance  commissioner  of  the  state 
of  Kentucky,  pursuant  to  the  provisions  of 
section  753  of  the  Kentucky  Statutes,  the  ap- 
pellee Jeffers  was  appointed  receiver  of  the 
Central  Life  Insurance  Company,  a  corpora- 
tion organized  under  the  laws  of  Kentucky  in 
1911  for  the  purpose  of  conducting  a  gener- 
al Ufa  insurance  business.  After  his  appoint- 
ment tbe  receiver  qualified  as  such  and  took 
charge  of  tbe  affairs  of  the  company.  He 
then  instituted  this  proceeding  against  the 
appellants  Preston  and  Copley  to  recover 
from  tbem  on  certain  notes  which  they  had 
executed  to  the  insurance  company  in  pay- 
taeat  of  stock  for  which  they  bad  subscribed. 
The  spi>ellant8  and  defendants  filed  separate 
answers  in  which  they  each  urged  as  a  de- 
fense fraud  on  the  part  of  the  company  in 
procuring  their  respective  subscriptions  to 
tbe  stock,  and  the  execution  of  tbe  notes  sued 
on.  The  fraud  and  misrepresentations  relied 
upon,  as  specified  in  the  answer  of  the  de- 
fendant Preston,  were:  (a)  That  tbe  com- 
pany represented  to  him  at  tbe  time  that  it 
would  establish  a  branch  office  at  bis  home 


'  town  of  Palntsvllle  and  put  hlih  in  charge  of 
it  as  ibsi  agent  at  a  salary  of  $3,400  per  year, 
that  it  bad  failed  and  refused  to  do  this 
and  never  intended  to  do  so,  that  be  relied 
upon  it  and  was  induced  to  make  his  suB- 
scription  and  execute  his  notes,  and  that 
this  was  tbe  consideration  for  bis  doing  so; 
(b)  that  the  company  a  short  while  before 
the  appointment  of  the  receiver  wrongfully 
and  fraudulently  througb  Its  ofBcecs  and 
agents  surrendered  notes  wblcb  various  sub- 
scribers had  executed  to  it,  aggregating  tbe 
sum  of  at  least  $60,000,  to  the  makers,  and 
that  this  was  done  without  consideration 
and  without  authority;  (c)  that  he  paid  or 
agreed  to  pay  for  his  stock  |10  per  share  (the 
par  value  being  |6  per  share)  upon  the  rep- 
resentations made  to  blm  by  the  ageni  sell- 
ing the  stock  that  the  company  bad  a  surplus, 
and  that  the  stock  was  In  reality  worth  the 
amount  agreed  to  be  paid,  and  that  it  would 
regularly  pay  handsome  dividends;  (d)  that 
It  was  agreed  at  the  time  that  the  defendant 
would  not  be  called  upon  to  pay  bis  notes, 
but  that  they  would  be  taken  up  with  the 
dividends  which  his  stock  would  earn  and 
which  the  company  would  apply  as  earned 
to  the  extinguishment  of  his  notes,  and  that 
the  promise  to  do  this  was  also  a  part  of  the 
consideration  inducing  him  to  execute  the 
notes.  He  further  alleged  that  the  matters 
stated  as  constituting  part  of  the  considera- 
tion were  omitted  from  the  note  or  tbe  sub- 
scription tiurough  fraud  or  mistake,  and  be 
now  insists  that  be  be  permitted  to  cancel 
his  subscriptions  and  tbe  notes  executed  in 
payment  thereof  because  of  tbe  facts  alleged. 
This  defendant  also  sought  to  put  In  issue  the 
fact  of  the  company  being  Insolvent  or  that 
its  indebtedness  exceeded  Its  assets  other 
than  stock  subscriptions. 

Tbe  answer  of  the  defendant  Copley  relied 
upon  some  of  tbe  matters  alleged  in  the  an- 
swer of  Preston,  except  that  he  was  not  prom- 
ised a  fat  salary  as  agent  In  charge  of  an- 
other branch  oflJce  to  be  established  at  tbe 
place  of  bis  residence;  neither  did  be  ques- 
tion the  solvMicy  of  the  corporation,  but  be 
relied  upon  the  additional -allegation  that  af- 
ter he  had  executed  his  notes  the  president  of 
the  company  agreed  with  him  in  considera- 
tion that  he  pay  a  part  of  them  to  cancel 
and  surrender  to  him  the  note  upon  which 
be  is  sued;  that  he  made  tbe  payment,  but 
the  note  was  not  surrendered  to  him,  al- 
though he  afterwards  labored  under  tbe  im- 
pression that  it  was  canceled,  and  that  he 
was  no  longer  liable.  Each  of  the  defend- 
ants also  alleged  that  no  stock  was  ever  de- 
livered to  them,  and  through  want  of  knowl- 
edge or  information  sufflclent  to  form  a  be- 
lief they  denied  that  any  was  ever  Issued. 
To  each  of  the  answers  as  amended  demur- 
rers were  sustained,  and,  defendants  declin- 
ing to  plead  further.  Judgments  were  render- 
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ed  ugalnst  fhem  for  tbe  sukns  sued  for,  and, 
questioning  the  correctness  of  those  Judg- 
ments, they  each  prosecute  this  appeal. 

[1]  Before  considering  other  defenses,  it 
might  be  well  enough  to  dispose  of  the  last 
one  referred  to,  i.  e.,  that  no  stock  was 
Issued,  or,  If  so,  none  delivered  to  the  de- 
fendants. The  notes,  as  well  as  the  sub- 
scriptions for  the  stock,  are  filed  as  exhibits, 
and  the  latter  show  that  the  stock  to  be 
issued  should  be  In  lien  to  the  company  as 
security  for  the  payment  of  the  subscriptions', 
and  the  notes  expressly  show  that  the  cer- 
tificates of  stock  were  held  by  the  company 
as  collateral  security  for  the  indebtedness. 
This  would  at  least  accMint  for  the  fact  that 
no  certificate  was  delivered  to  either  de- 
fendant, since  it  was  retained  by  the  com- 
pany until  the  indebtedness  was  paid.  But, 
disregarding  this,  the  rule  is  well  settled  that 
in  a  suit  to  recover  calls  for  subscription  to 
stock  the  fact  that  no  certificate  had  ever 
been  issued  by  the  company  furnishes  no 
defense.  Setting  forth  this  rule,  it  is  stated 
in  Thompson  on  Corporations  (2d  Ed.)  vol. 
1,  {  774,  that: 

"Hence  it  may  be  stated  as  a  general  rule 
that  the  mere  failure  to  Issue  a  certificate  does 
not  release  the  subscriber,  and  is  no  defense  by 
him  to  an  action  on  his  subscription." 

The  reason  tor  the  rule  as  stated  by  the 
author  of  that  work  and  other  authorities  Is 
that  the  issuance  of  a  certiflcate  Is  not  neces- 
sary to  the  completion  of  the  transaction; 
the  certificate  being  only  evidence  of  the 
ownership  of  the  stock.  The  owner's  rights 
as  a  stockholder  are  Just  as  great  without 
the  Issual  of  a  certificate  as  with  it;  the 
only  difference  being  that  In  some  instances 
he  might  have  greater  difficulty  in  establish- 
ing the  fact  that  he  was  in  truth  a  stock- 
holder. This  rule  has  been  recognized  by 
this  court  in  the  cases  of  Wight  v.  Shelby 
Itailroad  CompaAy,  16  B.  Mon.  4,  63  Am.  Dec. 
522 ;  Shelbyvllle  Trustees  v,  Sh^byviUe  &  1S< 
Turnpike  Co.,  1  Mete.  54;  and  Smith,  etc., 
V.  Gower,  2  Duv.  17. 

[2-4]  Turning  now  to  the  other  defenses 
which  it  is  alleged  constituted  fraud  in  the 
procurement  of  the  subscriptions  and  the  ex- 
ecution of  the  notes,  ,we  find  the  rule  to  be 
that  the  alleged  defrauded  subscriber  in  such 
cases  must  move  within  a  reasonable  time 
after  the  opportunity  to  discover  the  fraud 
to  obtain  relief  either  by  reformation  of  his 
contract  or  a  cancellation  ,q^  it,  else  he  will 
be  guilty  of  laches  which  will  deprive  him 
of  the  benefits  of  the  alleged  fraud.  This  is 
peculiarly  and  especially  the  rule  after  the 
corporation  has  become  insolvent  and  is  in 
process  of  liquidation  for  the  purpose  of  col- 
lecting its  assets  and  disbursing  the  proceeds 
among  those  entitled  thereto.  This  Is  true 
whether  the  liquidating  process  be  a  volunta- 
ry one  snch  as  an  assignment  for  the  benefit 
of  creditors,  or  whether  it  results  from  a  court 
proceeding  instituted  for  that  punwse,  as  in 
tbe  ca^e  of  the  appointment  of  a  receiver  at 


tbe  instance  of  one  having  a  right  to  do  so. 
These  general'  rules  governing  the  right  of 
a  subscriber  for  the  stock  to  avail  himself  of 
fraud  practiced  upon  him  in  obtaining  his 
subscription  when  sued  thereon  are  of  uni- 
versal recognition,  and  will  be  found  stated 
In  29  Amer.  ft  Eng.  E3ncy.  of  Law,  pp.  987- 
939;  10  Cyc.  421-423;  7  R.  C.  L.  238;  Reld 
V.  Owensboro  Savings  Bank  &  Trust  Com- 
pany's  Recover,  141  Ky.  444, 132  S.  W.  1026; 
Robertson  v.  Owensboro  Savings  Bank  & 
Trust  Company's  Receiver,  150  Ky.  50,  149 
S.  W.  1144;  Uttle  V.  Same,  160  Ky.  831,  150 
S.  W.  334.  These  authorities,  and  especially 
tbe  cases  referred  to  from  this  court,  hold 
that,  if  the  shareholder  has  been  vigilant  in 
discovering  fraud,  and  has  been  guilty  of  no 
laches  in  taking  the  necessary  st^s  to  obtain 
relief  from  it,  be  will  not  be  denied  the  de- 
fense, althou^  proceedings  may  have  been 
instituted  for  the  purpose  of  winding  up  the 
affairs  of  tbe  corporation  because  of  its  In- 
solvency. But  tbe  cases  from  this  court  fur- 
ther hold  that,  if  tbe  delay  on  the  part  of  the 
shareholder  to  bestir  himself  to  discover  tbe 
fraud  and  to  obtain  relief  because  of  it  bas 
been  such  as  to  charge  blm  .with  laches,  he 
cannot,  as  against  the  rights  of  creditors  of 
an  Insolvent  corporation,  rely  upon  the  fraud 
as  a  def^ise  in  a  suit  to  collect  bis  subscrip- 
tion or  a  note  executed  therefor.  In  tbe 
Iteid  Case,  supra,  tbe  defendant,  who  was 
the  sued  stockholder,  in  support  of  bis  de- 
fense of  fraud  (which  is  similar  to  that  urged 
here)  relied  upon  the  case  of  Kentucky  Mu- 
tual Investment  Co.  v.  Schaefer,  120  Ky.  227, 
86  S.  W.  1098,  27  Ky.  Law  Rep.  657,  but  the 
court  declined  to  apply  the  rule  announced 
in  tbe  Schaefer  Case  because  the  defendant 
therein  had  subscribed  for  his  stock  only  a 
few  months  before  the  corporation  went  into 
liquidation,  and  it  was  held  that  there  was  a 
iailure  to  show  want  of  vigilance  on  his  part, 
and  he  was  not  chargeable  with  laches  in 
failing  to  discover  the  fraud  or  proceeding 
to  correct  it  before  the  Winding  up  process 
of  the  corporation  commenced. 

In  the  Reld  Case  the  defendant  bad  sub- 
scribed for  some  of  his  stock  In  the  bank 
more  than  two  years  tefore  It  became  insol- 
vent, and  for  a  part  of  it  not  more  than  one 
year  before  that  time  (here  the  subscriptions 
were  made  from  three  to  five  years  before), 
and  it  was  held  that  the  time  was  sufficient 
to  afford  a  reasonable  opportunity  for  in- 
vestigation to  discover  the  fraud  and  to  take 
such  steps  as  may  have  been  deemed  neces- 
sary to  obtain  relief  from  it.  In  denying  the 
defense  there  urged,  and  similar  to  the  one 
presented  here,  this  court  in  tbat^oase  sum- 
med up  its  conclusions  thus: 

"In  brief,  our  conclusion  is  that,  when  a  stock- 
holder has  been  induced  by  tbe  false  or  fraudu- 
lent representations  of  the  officers  of  a  corpo- 
ration to  purchase  its  stock,  he  may  during  the 
solvency  of  the  corporation,  if  the  action  is 
brought  within  a  reasonable  time  after  the 
fraud  is  discovered  and  before  the  statute  of  lim- 
itation has  barred  it,  have  a  rescission  of  his 
contract  upon  equitable  terms  or  recover  the 
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loss  wiBtained  by  the  fraiid.  But  it  the  corpo- 
ration ifl  Insolvent  when  the  action  for  rescis- 
sion or  other  relief  is  brought,  or  if  proceedings 
have  then  been  instituted  to  liquidate  its  af- 
fairs on  the  ground  of  insolvency,  and  the  rights 
of  creditors  will  be  affected,  the  shareholder 
who  has  been  induced  by  fraud  or  misrepresen- 
tation to  purchase  stodc  cannot  obtain  relief 
from  his  contract  unless  he  became  a  stockhold- 
er so  shortly  before  the  insolvency  as  not  to 
have  had  reasonable  time  or  opportunity  to  in- 
vestigate its  affairs  and  discover  the  fraud,  nor 
nnleas  upon  the  discovery  he  without  delay  as- 
serts his  right  to  appropriate  relief.  Having 
this  view  of  the  question,  we  think  the  lower 
court  properly  refused  to  permit  the  share- 
holders to  rescind  their  contracts.  Scott  v. 
Deweesa,  181  U.  S.  203  Pl  Sup.  Ct.  585]  45 
L.  Ed.  822 ;  Scott  v.  Abbott,  180  Fed.  673 
[87  C.  C.  A.  475}.;  Wallace  v.  Bacon  [C.  C]  86 
Fed.  553 ;  Wallace  t.  Hood  [G.  a]  89  Fed.  11." 

Tbe  reasons  for  the  mle  are  clearly  set 
forth  in  that  case  and  others  from  this  court 
following;  It  and  referred  to  above,  and  they 
need  not  be  repeated  here.  Suffice  It  to  say 
that  they  are  based  upon  wholesome  and 
sound  equitable  principles,  one  of  which  Is 
that,  if  a  loss  occurs,  It  should  be  borne  by 
the  one  who  is  tbe  most  culpable,  and  not 
by  tbe  one  who  was  induced  by  appearances 
to  alter  bis  position,  which  appearances  were 
permitted  to  exist  by  tbe  nonvlgllant  sub- 
scriber falling  to  take  steps  within  a  reason- 
able time  to  correct  them.  Moreover,  it  Is 
a  rale  of  equity  not  to  encourage  stale  claims, 
even  though  they  may  not  be  barred  by  the 
statute  of  limitations,  especially  when  to  do 
so  would  work  a  loss  to  Innocent  parties  who 
relied  on  the  nonexistence  of  such  claims,  be- 
ing induced  to  do  so  tbrough  laches  of  the  one 
seeking  to  rely  upon  them.  This  rule  is  stat- 
ed by  this  court  in  the  case  of  Culton  t. 
Asher,  149  Ky.  669,  149  S.  W.  946,  in  this 
language : 

"If  one  fails  to  bring  his  suit  until  after  the 
expiration  of  the  period  prescribed  by  the  stat- 
utes of  limitations,  he  is  necessarily  barred 
from  maintaining  his  action ;  but  he  may,  nev- 
ertheless, in  certain  cases  in  e<^uity,  be  barred 
by  laches,  if  he  delays  for  a  period  much  short- 
er than  the  statutory  period  of  limitation,  to 
bring  his  case  promptly,  or  to  prosecute  it  dili- 
gently. The  reason  for  the  application  of  the 
(loctrine  of  laches  to  cases  of  rescission  for 
fraud  is  that  the  failure  of  the  party  defrauded 
to  act  promptly  is  conclusive  evidence  of  his 
ratification  of  the  contract;  the  doctrine  of 
laches  thus  becoming  a  part  of  the  equitable 
remedy  in  such  cases. 

"In  Chase  v.  Chase,  20  R.  I.  203  [37  Atl. 
804],  the  doctrine  of  laches  was  defined  as  fol- 
lows: 'Laches,  in  legal  significance,  is  not  a 
mere  delay,  but  delay  that  works  a  disadvan- 
tage to  anotiier.  _  So  long  as  parties  are  in  the 
same  condition,  it  matters  little  whether  one 
presses  a  right  promptly  or  slowly,  within  lim- 
its allowed  by  law ;  but  when,  knowing  his 
rights,  he  takes  no  step  to  enforce  them  until 
the  condition  of  the  other  party  has,  in  good 
faith,  become  so  changed  that  he  cannot  be  re- 
stored to  his  former  state,  if  the  rights  be  then 
enforced,  delay  becomes  inequitable  and  oper- 
ates as  estoppel  against  the  assertion  of  the 
right.  The  disadvantage  may  come  from  loss  of 
evidence,  change  of  title,  intervention  of  equi- 
ties, and  other  causes;  but  when  a  court  sees 
negligence  on  one  side  and  injury  therefrom  on 
the  other,  it  is  a  ground  for  denial  of  relief  " 
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[I,  •]  Ndther  can  tbe  defeow  tliat  otber 
stockholders  were  released  from  their  Indebt- 
edness growing  out  of  their  subscriptions 
for  stock  avail  the  defendants  in  this  case 
(Cook  on  Corporations  [6th  Ed.]  vol.  1,  8  191); 
and  mismanagement  of  the  corporate  affairs 
Is  equally  devoid  of  merit  as  a  defense  (Old' 
ham  V.  Mt.  Sterling  Improvement  Co.,  108  Ky. 
529,  46  S.  W.  779,  20  Ky.  Iaw  Rep.  207). 
Were  it  not  for  the  authorities  referred  to,  it 
would  at  once  l>e  manifest  that  such  defens- 
es could  not  prevail  in  equity,  especially  as 
against  the  rights  of  creditors  who  are 
strangers  to  the  corporation  and  have  no 
part  nor  lot  in  its  management.  If  tbe  of- 
ficers in  ctiarge  of  the  corporate  affairs  are 
derelict  in  their  duty  in  the  particulars  men- 
tioned, they  are  agents  of  the  stockholders, 
and  not  of  the  creditors,  and  the  former  may 
by  ai^ropriate  proceedings  obtain  relief 
therefor,  but  they  may  not  be  permitted  to 
shelter  behind  such  actions  as  a  defense  to 
the  payment  of  their  subscriptions  when  call- 
ed upon  by  one  authorized  to  do  so  for  the 
benefit  of  creditors. 

[7]  What  we  have  Just  said  also  applies 
to  the  defense  interposed  by  the  defendant 
Copley  that  such  officers  and  agents  attempt- 
ed to  re"lease  him  from  .his  obligation  by  prom- 
ising to  surrender  bis  notes.  In  tbe  first 
place,  we  fall  to  find  any  consideration  for 
that  promise,  but,  if  one  existed  as  between 
the  corporation  and  tbe  answering  defend- 
ant, it  could  not  be  permitted  to  prevail  in 
this  case,  where  the  rights  of  creditors  are 
Involved,  for  it  would  be  a  manifest  fraud 
upon  them  and  would  permit  through  possi- 
ble collusive  action  between  the  officers  and 
stockholders  an:  entire  dissipation  of  the  cor- 
porate assets  at  the  expense  of  the  creditors. 
As  well  might  it  be  contended  that  a  corpo- 
ration might  surrender  all  of  its  assets  to  its 
stockholders,  and  wtien  the  latter  would  be 
called  upon  by  the  creditors  to  account  tor 
the  assets  for  them  to  defend  upon  tbe  ground 
that  they  held  the  assets  under  an  agreement 
with  and  consent  of  the  corporate  officers  as 
a  gift  or  donation.  No  court  would  tolerate 
such  a  defense,  and  the  one  here  relied  upon 
is  equally  untenable. 

[8,1]  But  it  is  insisted  by  the  appellant 
Preston  that  be  by  bis  answer  put  in  issue 
the  fact  of  tbe  insnranoe  company  being 
Insolvent  However,  that  question  was  pass- 
ed upon  in  the  receivership  proceeding,  in 
which  case  these  suits  by  the  receiver  against 
the  appellants  are  filed,  and  it  might  be  suc- 
cessfully argrued  that  the  court  would  pre- 
sume tbe  corporation  to  be  Insolvent  from  the 
fact  of  the  app<^tment  of  the  receiver.  But, 
waiving  tibat  question,  the  correctness  of  tbe 
order  appointing  the  receiver  is  not  drawn  in 
question  by  either  of  the  defendants,  and 
when  we  examine  the  pleadings  of  the  appel- 
lant Preston  wherein  he  attempts  to  deny 
the  indebtedness  of  the  corporation,  we  find 
that  the  reason  why  he  says  that  it  is  not 
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Indebted  to  the  extent  of  Insolyency  is  be- 
cause: 

"Large  sums  of  money  belonging  to  said  cor- 
poration have  been  falsely,  fraudulently,  and  fe- 
loniously paid  out  to  its  said  directors,  officers, 
and  agents,  and  bare  never  been  accounted  for. 
which  said  items  of  money  are  now  due  said 
corporation  by  its  said  directors,  officers,  and 
agents,  and  which  sums  are  more  than  sufficient 
to  pay  off  the  just  debts  of  the  said  Central  Life 
Insurance  Company  and  leaive  a  surplus  in  the 
hands  of  a  receiver,"  etc. 

We  have  already  referred  to  the  fact  that 
mismanagement  of  the  affairs  of  the  corpora- 
tion whereby  Its  assets  have  been  wrong- 
fully paid  out  constitutes  no  defense,  for  the 
reasons  which  we  have  stated,  and  clearly 
it  cannot  under  any  rule  known  to  us  be  in- 
sisted that  the  receiver  would  first  have  to 
exhaust  the  remedies  of  the  corporation 
against  the  officers  to  whom  payments  were 
wrongfully  made  before  he  could  proceed 
against  the  stockholders  to  collect  tbelr 
subscriptions.  Moreover,  this  is  an  insol- 
vency proceeding.  Other  stockholders  have, 
no  doubt,  paid  their  subscriptions  in  full,  and 
are  entitled  to  be  made  equal  with  those  who 
have  paid  nothing.  It  Is  the  duty  of  the 
receiver  to  equalize  these  matters  between 
the  stockholders,  as  well  as  to  pay  the  debts 
of  the  cori>oration  to  'its  general  creditors, 
and  if  after  the  latter  are  taken  care  of  any- 
thing remains,  it  would  be  the  duty  of  the  re- 
ceiver to  distribute  it  equally  between  the 
stockholders.  We  therefore  conclude  that 
the  defense  now  under  consideration  is  not 
available  under  the  facts  disclosed  by  the 
record. 

[IB]  It  Is  further  Insisted  that,  if  the  de- 
fendants are  liable  at  all,  they  are  liable 
only  for  the  par  value  of  the  stock,  as  clearly 
the  amount  above  that  sum  agreed  to  be 
paid  was  superinduced  by  fraud.  This,  how- 
ever, carries  us  bade  to  the  proposition  here- 
inbefore discussed.  The  creditors  are  pre- 
sumed to  have  become  such  because  of  the 
Information  which  they  possessed  in  regard 
to  what  constituted  the  assets  of  the  cor- 
poration. Part  of  those  assets  were  the  notes 
of  these  defoidants  to  whldi  from  all  ap- 
pearances no  defense  existed,  and  it  Is  now 
too  late  to  make  this  complaint  in  this  pro- 
ceeding, which  is  primarily  for  the  benefit 
of  cpedltora 

[11]  LesUy,  It  Is  Insisted  by  the  defend- 
ant Preston  that  the  consideration  for  his 
signing  the  note  and  subscribing  for  the  stock 
was  the  promise  to  establish  the   branch 


office  at  his  home,  and  to  place  him  in  diarge 
at  a  salary  of  $3,600  per  year.  This  is  a 
matter  that  could  be  well  classified  under  the 
general  head  of  fraud,  which  we  have  al- 
ready discussed.  He  alleges  that  this  part 
of  the  contract  wlilcb  he  claims  constituted 
the  consideration  moving  between  him  and 
the  company  was  omitted  from  the  contract 
through  fraud  or  mistake,  and  he  cites  many 
authorities  to  the  effect  that  It  is  competent 
to  reform  a  contract  under  such  circumstanc- 
es so  as  to  make  it  speak  the  truth.  He, 
however,  in  this  record  stands  in  the  same 
attitude  In  this  regard  as  does  a  subscriber 
guilty  of  laches  in  failing  to  rescind  his  con- 
tract for  fraud.  In  other  words,  by  analogy 
the  same  rule  applies  with  reference  to  a 
reformation  of  a  contract  as  applies  to  a  re- 
scission of  one.  In  34  Cyc.  966,  In  discussing 
the  application  of  the  doctrine  of  laches  as 
applicable  to  the  reformation  of  a  contract, 
It  is  said: 

"Laches  consist  in  undue  and  unaccounted 
for  delay,  and  what  constitutes  delay  sufficient  to 
bar  reformation  must  be  determined  by  the 
facts  of  each  case  and  the  principles  of  equity. 
If,  relying  on  the  instrument  containing  the 
mistake  (or  fraud),  others  have  acted  upon  the 
worth  of  it,  a  very  short  delay  may  constitute 
laches.*' 

See,  also,  Duff  v.  Rose,  148  Ky.  482,  149 
S.  W.  884;  and  Oulton  t.  Asher,  supra. 

In  this  case  Preston's  notes  were  executed 
something  over  two  yean  sifter  he  subscrib- 
ed for  the  stock.  He  not  only  had  ample 
opportunity  to  discover  the  fraud,  bnt  each 
day  furnished  him  additional  evidence  that 
the  alleged  promise  which  he  now  says  con- 
stituted the  consideration  was  being  violated 
by  the  company.  Neither  he  nor  Copley  re- 
ceived any  dividends,  and  they  swear  to 
have  been  willing  to  recline  upon  a  couch 
of  ease  until  the  day  came  when  the  company 
would  "cut  the  melon."  In  the  meantime 
policies  were  being  issued,  which  they  most 
have  known ;  deaths  were  occurring,  and 
debts  accumulating.  Neither  of  them  took 
action  of  any  bind,  and  although  they  might 
have  been  repeatedly  assured  that  the  har- 
vest day  would  some  time  In  the  future  arrive, 
this  furnished  no  excuse  for  their  con:Q)Iece 
passlveness,  because  of  which  perhaps  some 
of  the  liabilities  of  the  company  were  con- 
tracted, and  creditors  deceived  into  becoming 
such. 

Upon  the  whole  case  we  are  convinced  that 
the  court  properly  disposed  of  the  case,  and 
the  Judgment  is  affirmed. 
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CITI  OP   PINBVII/LE   y.    PINEVILLB 
BRIDGE  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.     Feb.  19, 

i»ia) 

1.  Appkai.  and  Ebhoh  «=9l72(l)— Questions 
Not  Raised  Bei.ow. 

In  a  suit  by  a  city  to  enjoin  a  bridge  com- 
pany from  operating  a  tollgate,  or,  in  tiie  al- 
ternative, to  compel  the  removal  of  so  mudi 
of  the  bridge  as  was  constructed  on  an  avenue 
of  the  city,  the  contention  that  the  court  should 
have  adjudged  that  the  bridge  had  been  dedicat- 
ed and  accepted  as  a  part  of  a  public  thorough- 
fore  could  not  be  considered,  where  no  such 
question  was  raised  at  the  trial  court,  and,  on 
the  contrary,  the  petition,  instead  of  alleging 
a  dedication  and  an  acceptance,  alleged  that 
the  bridge  was  a  public  nuisance  because  built 
upon  and  obstructing  the  public  street. 

2.  Estoppei.  ^=>62(4)  —  Estoppel  aqainst 
MuNiciPAi.  CoBPORATiONs— Acts  of  Offi- 

CEBS. 

A  city  was  not  estopped  to  complain  of  the 
location  of  a  bridge  on  a  portion  of  a  street 
because  of  the  acquiescence  in  such  location  by 
the  individual  members  of  the  city  council  and 
other  city  officials,  since  a  municipal  corpora- 
tion can  neither  be  bound  nor  estopped  by  the 
private  agreements  or  acts  of  its  omcials. 

3.  Estoppel  $=962(4)  —  Estoppel  AOAinar 
Municipal  Cobpoeations— Contracts. 

A  city,  by  contracting  with  a  bridge  com- 
pany for  two  years  for  the  use  of  its  bridge  by 
the  public  for  an  agreed  rental,  was  not  es- 
topped to  complain  of  the  bridge  company's 
act  in  erecting  a  tollgate  on  the  bridge  after 
it  had  refused  to  renew  its  contract,  where  the 
right  to  tolls  had  never  before  been  asserted 
and  the  city  never  consented  thereto  or  acquiesc- 
ed therein,  but  immediately  began  an  action  to 
enjoin  the  maintenance  of  such  tollgate. 

4-  Bbidoes  *=»33— Right  to  Collect  Tolls. 
The  right  to  collect  tolls  from  the  public 
is  not  a  right  incident  to  the  ownership  of  prop- 
erty, but  a  prerogative  of  the  state,  which  may 
be  exercised  by  the  individual  only  when  au- 
thority so  to  do  is  conferred  upon  him  by  stat- 
ute. 

5.  Bbidoes    €=al5  —  Bridge    Companies*— 
Right  to  Collect  Tolls. 

A  bridge  company,  incor;iorated  under  the 
general  law  of  incorporation,  which  contains 
no  authority  for  the  collection  of  tolls  for  the 
use  of  bridges,  was  not  given  authority  to  col- 
lect toUs  by  its  articles  of  incorporation,  which 
stated  that  the  nature  of  its  business  and  the 
objects  and  purposes  proposed  to  be  transacted 
and  carried  on  were  the  construction,  mainte- 
nance, and  ownership  of  a  bridge,  and  that  the 
corporation  shonld  have  specified  powers  and 
such  other  powers  as  might  be  necessary  to  con- 
duct the  business  and  promote  and  carry  on 
the  objects  and  purposes  for  which  it  was  or- 
ganized, as  this  merely  gave  it  authority  to 
transact  such  business  and  to  do  such  things 
as  might  lawfully  be  done  by  it  or  an  individual. 

6.  Pleading  «=>182  —  Admissions  bt  Faii.- 

tTBX  to   TKAVEBSE, 

In  a  suit  by  a  city  to  compel  a  bridge  com- 
pany to  remove  so  much  of  its  bridge  as  was 
constructed  on  a  public  street,  the  allegation 
of  the  answer  that  defendant  owned  the  ground 
on  which  the  abutments  of  the  bridge  were  con- 
structed was  merely  a  traverse  of  the  aUega- 
tio&s  of  the  petition  that  plaintiff  owned  a  por- 
tion of  snch  property,  and  the  allegations  of  the 
answer  were  not  confessed,  though  not  travers- 
ed by  the  city. 


Appeal  from  Circuit  Court,  Bell  County. 

Suit  by  the  CSty  of  PlueTllle  against  the 
PinevlUe  Bridge  Company  and  others.  From 
a  judgment  for  defendants,  plaintlfr  appeals. 
Reversed  and  remanded,  with  directions. 

G.  J.  Jarvls.  of  PlnevIUe,  Ed.  C.  O'Rear,  J. 
C.  Jones,  and  3.  B.  Adamson,  all  of  Frank- 
fort, for  appellant  James  M.  Gilbert,  M.  J. 
Moss,  D.  B.  Logan,  and  .N.  J.  Weller,  all  of 
PlneviUe,  for  appellees. 

CLARKE,  J.  Pliievllle  Is  located  In  what 
Is  called  a  horseshoe  bend  of  the  CumberUiDd 
river.  TOie  tracks  of  the  Loulsyllle  &  Nash- 
ville Railroad  (Company  are  upon  the  opposite 
side  of  the  river,' and,  until  1912,  Its  depot 
was  located  at  a  point  across  the  river  In  a 
line  with  Pine  street  extended,  at  which 
point  there  was  a  public  bridge  connecting 
the  depot  with  die  city.  The  mountains  de- 
scend abruptly  to  the  railroad  tracks,  and 
there  was  no  space  at  the  old  location  for  the 
erection  of  a  new  dejwt  large  enough  to  take 
care  of  the  Increased  traffic,  so  the  railroad 
company  In  1912  constructed  a  new  passenger 
depot  about  half  a  mile  up  the  Cumberland 
river  on  a  line  with  Kentucky  avenue  extend- 
ed. Between  the  old  and  the  new  depots,  on 
the  same  side  of  the  river.  Straight  creek 
empties  into  the  river,  rendering  it  imprac- 
tical to  reach  the  new  depot  by  crossing  the 
bridge  at  the  foot  of  Pine  street,  and  It  be- 
came necessary  to  construct  a  new  bridge 
across  the  river  at  the  foot  of  Kentucky  av- 
enue, In  order  to  reach  the  new  depot  from 
the  dty.  Neither  the  dty  nor  the  county  was 
able  to  build  the  bridge,  because  both  were 
indebted  to  the  extent  permitted  by  the  Con- 
st! tuticn. 

The  Plnevllle  Bridge  CJompany,  Incorpo- 
rated and  organized  under  the  general  incor- 
poration statutes  of  the  state  by  a  number  of 
citizens  of  Plnevllle,  constructed  a  bridge 
across  the  river  at  the  foot  of  Kentucky  ave- 
nue. This  bridge  was  completed  and  opened 
to  travel  In  the  latter  part  of  1913,  and  from 
January  1,  1914,  until  December  31,  1915,  the 
city  of  Plnevllle  and  Bell  county  each  paid 
to  the  bridge  company  $40  per  month  for  the 
use  of  the  bridge  by  the  public.  The  dty  and 
county  refusing  to  pay  rent  for  the  bridge 
after  December  31,  1915,  on  January  1,  191U 
the  bridge  company,  or  Robert  Van  Bever, 
who  had  purchased  the  bridge  at  a  judicial 
sale,  erected  a  tollgate  upon  the  bridge,  and 
began  collecting  toll  from  passengers  and  ve- 
hicles crossing  the  bridge. 

On  January  5,  1916,  the  dty  of  Pinevllle 
instituted  this  action  against  the  Plnevllle 
Bridge  Company  and  Robert  Van  Bever, 
seeking  to  enjoin  them  from  operating  a  toll- 
gate  upon  the  bridge,  and.  In  the  event  that 
relief  was  not  granted,  that  defendants  be 
required  to  move  so  much  of  the  bridge  as 
was  alleged  to  be  a  nuisance,  because  con- 
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Btructed  upon  Camberland  avenue;  It  being 
nllegcd  that  defendants  were  without  autnor- 
Ity  to  maintain  the  tollgate  upon  the  bridge; 
that  the  abutment  upon  the  PlnevUler  side  of 
the  river  extended  26  feet  Into  Cumberland 
avenue,  a  public  street  of  the  city,  and  so 
located  by  the  defendants  without  right  or 
authority  from  any  one,  and  the  bridge  thus 
located  was  an  obstruction  to  Cumberland 
avenue  and  a  public  nuisance.  Defendants, 
by  answer  and  amended  answer,  denied  that 
the  abutement  of  the  bridge  was  located  upon 
or  Interfered  with  any  part  of  Cumberland 
avenue,  and  alleged  that  defendants  owned 
the  ground  upon  whlcli  the  abutement 
was  located,  claiming  title  thereto  under  a 
deed  from  the  Continental  Coal  (:v>rporation. 
Defendants  also  denied  that  they  did  not 
have  the  authority  and  right  to  maintain  the 
tollgate  upon  the  bridge  and  to  collect  toll 
from  all  persons  crossing  the  bridge.  They 
further  pleaded  as  an  estoppel:  That  they 
were  Induced  to  build  the  bridge  by  the  dtl- 
cens  and  officials  of  Flnevllle  who,  it  is  al- 
leged, privately  agreed  with  the  stockholders 
of  the  Pinevllle  Bridge  Company  that,  if  they 
would  raise  the  money  and  erect  a  bridge 
connecting  the  d^ot  with  Kentucky  avenue, 
"the  city  of  Pinevllle  and  Bell  county,  one 
or  both,  would  pay  the  interest  and  upkeep 
on  said  bridge  until  such  time  as  they  were 
able  to  purchase  and  take  over  the  bridge. 
That  with  that  understanding  the  Pinevllle 
Bridge  Company,  a  corporation,  was  organ- 
ized, and  sufficient  money  was  raised  with 
which  to  erect  said  bridge,  and  stock  was 
issued  to  the  subscribers  to  said  fund  for  the 
money  that  they  paid  for  said  purpose.  He 
says  that  this  understanding  was  shared  with 
all  of  the  officials  practically  in  the  city  of 
Pinevllle,  and,  relying  upon  said  assurance 
that  the  bridge  would  be  taken  over  by  the 
city  of  Pinevllle,  that  said  money  was  sub- 
scribed, and  it  would  not  have  been  subscrib- 
ed but  for  said  understanding."  That  the 
city  officials  were  present  and  assisted  in  lo- 
cating the  site  for  the  bridge.  Its  approaches 
and  landing,  and  that  the  bridge  was  con- 
structed "with  the  actual  knowledge,  acquies- 
cence, and  active  approval  of  the  city  officials 
of  Pinevllle,  and  with  the  understanding  that 
said  bridge  would  be  taken  over  and  paid  for 
by  the  city  as  soon  as  it  was  able  legally  to  do 
so.  He  says  that  after  said  bridge  was  erected 
officers  of  the  Pinevllle  Bridge  Company  en- 
tered Into  a  contract  with  the  city  council  of 
the  city  of  Pinevllle  and  with  the  county 
Judge  and  fiscal  court  of  Bell  county,  by  the 
terms  of  which  the  city  of  Pinevllle  and  the 
fiscal  court  of  Bell  county  paid  monthly  rent- 
al for  the  use  of  said  bridge  up  until  the  1st 
day  of  January,  1916."  That,  notwithstand- 
ing this  contract,  the  city  council  and  fiscal 
court  refused  and  neglected  to  renew  their 
contract  for  the  year  1916.  "That  by  reason 
thereof  Its  Income  was  cut  off,  and  that  this 
defendant  wa«  forced,  as  a  result  thereof,  to 


place  a  tollgate  on  said  bridge  In  order  that 
he  might  obtain  some  Income  and  revenue  for 
the  money  expended." 

After  much  proof  was  taken,  the  case  was 
submitted,  and  the  chancellor  dismissed  the 
IDetltion.  Plaintifr  appeals,  insisting  that  the 
court  erred:  (1)  In  refusing  to  enjoin  the 
collection  of  tolls  on  the  bridge;  (2)  in  re- 
fusing to  order  the  removal  of  so  much  of  the 
bridge  as  obstructed  Cumberland  avenue;  and 
(3)  In  failing  to  adjudge  that  the  bridge  had 
been  dedicated  and  accepted  as  a  part  of  a 
public  thoroughfare. 

[1]  1.  As  to  this  last  contention.  It  Is  suf- 
flcient  to  say  that  no  such  question  was  rais- 
ed in  the  trial  court,  and  we  are  therefore 
precluded  from  considering  It 

The  petition  not  only  did  not  allege  a  dedi- 
cation by  the  owners  of  the  bridge  or  an  ac- 
ceptance thereof  by  any  one ;  but,  upon  the 
contrary,  It  was  alleged  that  the  bridge  was 
a  public  nuisance  on  the  ground  that  it  was 
built  upon  and  obstructed  the  public  street 
of  the  city,  and  to  abate  this  nuisance  the 
removal  of  the  bridge  was  sought  It  Is 
therefore  manifest  that  upon  this  appeal 
there  Is  no  basis  whatever  for  a  claim  that 
the  bridge  had  been  dedicated  or  accepted 
as  a  public  bridge. 

[2]  2.  It  Is  conceded  by  appellees  that  the 
only  contract  of  any  kind  that  they  ever  had 
with  the  plaintiff  was  the  contract  for  the 
payment  of  monthly  rentals  for  the  use  by 
the  public  of  the  bridge  for  two  years,  and 
that  the  cky  declined  to  renew  that  contract 
when  it  expired  on  January  1,  1916.  But  it 
is  Insisted  that,  because  the  individual  mem- 
bers of  the  city  council  and  other  city  offi- 
cials acquiesced  therein,  the  city  is  estopped 
from  complaining  of  the  location  of  the 
bridge  upon  an  unused  portion  of  Cumber- 
land avenue,  if  In  fact  the  bridge  encroaches 
upon  that  street,  which  is  denied,  and  that 
because  the  plaintiff  has  refused  to  renew 
its  contract  of  rental,  defendants  were  war- 
ranted in  collecting  tolls  from  the  public  for 
the  use  of  the  bridge  in  order  to  earn  a  re- 
turn upon  their  investment  in  the  constmc^ 
tion  of  the  bridge,  induced  by  public  official:* 
in  their  private  capacity.  That  a  municipal 
corporation  can  neither  be  t>ound  nor  estop- 
ped by  the  private  agreements  or  acts  of  its 
officials  Is  so  thoroughly  established  as 
scarcely  to  necessitate  the  citation  of  au- 
thorities, a  few  of  which  are:  District  of 
Highlands  v.  Mlchle,  107  S.  W.  216.  32  Ky. 
liaw  R^^  761;  Creekmore  v.  Central  Con- 
struction Co.,  157  Ky.  3,36,  163  S.  W.  194; 
section  2546,  Kentucky  Statutes. 

[3]  Nor  can  the  act  of  the  dty  in  com- 
tractlng  for  the  rental  of  the  bridge  for  a 
period  of  two  years  work  an  estoppel  against 
the  city  to  complain  of  the  acts  of  the  de- 
fendants in  erecting  a  tollgate  upon  the 
bridge  within  the  city  and  collecting  toll 
from  the  general  public,  even  if  it  could  be 
said  that  the  city,  by  reason  of  sucb  con- 
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tract,  was  estopped  from  denying  the  defend- 
ants' ownerstilp  of  the  bridge,  because  tbe 
rights  to  collect  tolls  from  the  pnbllc  was 
never  asserted  by  defendants  until  January 
1,  1916,  and  the  dty  never  consented  thereto 
or  acquiesced  therein,  but  Immediately  be- 
gan this  action  to  enjoin  same. 

[4]  The  right  to  collect  tolls  from  tbe  pub- 
lic is  not  a  right  incident  to  the  owner^Up 
of  tbe  property,  but  Is  a  prerogative  of  tbe 
states  which  may  be  exercised  by  tbe  Indi- 
Tldual  only  when  authority  so  to  do  is  con- 
ferred upon  blm  by  statute.  In  Elliott  on 
Roads  &  Streets,  vol.  1,  p.  66^  |  46,  tbe  rule 
is  thus  stated: 

"Tbe  right  to  construct  and  maintain  toll 
bridges  and  collect  toll  is  a  franchise  which 
must  come  either  directly  or  indirectly  from 
tbe  state.  No  person  or  corporation  can  ex- 
ercise such  a  right  unless  authorized  by  the 
state,  and  toll  cannot  be  exacted  for  the  use 
of  a  bridge  connecting  highways  without  such 
authority.  A  municipality  has  no  implied  aa- 
thority  to  eonetnict  a  toll  bridge  for  pecuniarv 
profit,  nor  to  transfer  such  a  right  to  others. 

In  5  Cyc.  1009  and  1071,  respectively,  it  is 
said: 

"Tbe  power  to  grant  franchises  to  individu- 
als or  companies  to  construct  and  maintain  pub- 
lic bridges  rests  primarily  with  the  state  Legis- 
lature, and  may  be  granted  to  whomsoever  it 
chooses.  The  power  may,  however,  be  delegat- 
ed to  municipalitieB,  and  when  this  is  clearly 
so,  a  franchise  obtained  from  such  authorities 
is  equally  valid  with  one  granted  by  the  Legis- 
lature." 

"Tbe  right  to  demand  toll  of  tbe  public  for 
tbe  crossing  of  a  public  bridge  exists  only  by 
virtue  of  a  statutory  enactment,  and  such  toU 
cannot  be  lawfully  exacted  unless  the  charter 
and  conditions  of  the  statute  as  to  the  build- 
ing and  maintenance  of  the  bridge  are  complied 
with." 

In  Clark  v.  Dea  Moines,  19  Iowa,  223,  87 
Am.  Dec.  4^,  the  court  said  that  no  person 
or  corporation  can  erect  a  toll  bridge  and 
levy  and  collect  tolls  any  more  than  a  per- 
son or  corporation  can  set  up  a  ferry  and 
levy  and  collect  ferriage,  unless  this  be  au- 
thorized by  tbe  law  of  the  state,  quoting  De 
Jure  Marls,  c.  3,  where  Sir  Matthew  Hale 
said: 

"No  man  can  take  a  settled  or  constant  toll 
even  in  his  own  private  land  for  a  common  pas- 
sage, without  the  King's  license." 

See,  also,  Oregon  v.  Portland  General  Elec- 
tric Co.,  52  Or.  517,  95  Pac.  722,  98  Pac.  160; 
Virginia  Cannon  Toll  Road  Co.  v.  People,  22 
Colo.  429,  46  Pac.  398,  37  I*  R.  A,  711; 
Breathitt  County  v.  Hammonds,  150  Ky.  502, 
160  S.  W.  661,  42  U  R,  A.  (N.  S.)  836,  Ann. 
Cas.  1914D,  514. 

[5]  It  is  insisted,  however,  by  appellees 
that  they  bave  authority  from  the  state  to 
collect  tolls  in  the  articles  of  Incorporation 
of  the  Pineville  Bridge  Company,  which  was' 
Incorporated  under  the  general  laws  of  in- 
corporation of  the  state,  for  the  purposes  and 
with  tbe  powers  therein  expressed  as  fol- 
lows: 

^'Sec.  3.  The  nature  •  of  its  business  and 
objects  and  purpose  proposed  to  be  transacted, 
promoted  and  carried  on  are  the  construction, 
fnainteoance  and  ownership  of  a  wagon,  vehicle 


and  footbridge  across  Cumberlaad  river  at  the 
east  end  of  Kentucky  avenue  in  Pineville,  Ken- 
tucky." 

"Sec.  11. , The  corporation  shall  have  power 
to  borrow  money  to  the  extent  of  $20,000,  to  be 
used  in  the  prosecution  and  conduct  of  its  cor- 
porate business  and  to  pledge  or  mortgage  its 
property  real  or  personal,  to  secure  the  fulfill- 
ment of  its  contracts  and  shall  have  such  other 
powers  as  may  be  necessary  to  conduct  the 
business  and  promote  and  carry  on  the  objects 
and  purposes  for  which  it  is  organized." 

It  is  insisted  that,  as  the  purpose  of  the 
corporation  was  to  erect  and  maintain  a 
bridge  with  power,  as  stated  in  its  articles 
of  incorporation,  to  do  all  things  necessary 
to  conduct  the  business  and  to  promote  and 
carry  on  the  objects  and  purposes  for  which 
it  was  organized,  tbe  corporation  has  power 
to  collect  tolls,  because  otherwise  it  would 
be  unable  to  meet  tbe  expenses  necessary  to 
maintain  tbe  bridge  that  it  has  already  erect- 
ed, which  was  one  of  the  express  purposes 
for  which  it  was  created.  But  this  miscon- 
strues the  effect  of  incoritoration,  which 
gives  to  the  corporate  body  only  the  author- 
ity to  transact  such  business  and  to  do  such 
things  as  may  lawfully  be  done  by  it  or  by 
an  individual.  As  the  right  to  collect  tolls 
is  a  franchise  and  a  prerogative  of  the  state, 
wlilch  neither  an  individual  nor  a  corpora- 
tion may  enjoy  in  the  absence  of  expres.'j 
statutory  authority  so  to  do,  it  is  clear  that 
a  corporation  cannot,  by  its  articles  of  incor- 
poration, confer  snch  authority  upon  itself, 
unless  authorized  to  do  so  by  the  law  under 
which  It  was  incorporated.  The  defendant 
bridge  company  was  incorporated  under  the 
general  law  of  Incorporation,  in  which  there 
is  no  authority  whatever  for  the  collection 
of  tolls  for  the  use  of  bridges  or  the  exercise 
of  any  prerogative  of  the  state  in  reference 
thereto.  The  Ijeglslature  has  prescribed  the 
manner  in  which  the  right  to  exercise  cer- 
tain franchises  may  be  obtained,  and  only 
such  franchises  as  it  has  authorized  and  in 
tbe  manner  prescribed  can  be  lawfully  ex- 
ercised. Snch  state  prerogatives  as  it  has 
not  delegated,  it  has  retained;  and  ttaese 
no  individual  or  corporation  may  enjoy. 

Under  section  1840,  Kentucky  Statutes, -the 
county  is  given  express  authority  to  "erect 
and  keep  in  repair  bridges  and  other  struc- 
tures and  superintend  tbe  same"  ;  and  this  is 
the  same  authority  the  Pineville  Bridge  Com- 
pany has  under  Its  articles  of  incorporation. 
The  state  has  not  authorized  the  county  to 
collect  tolls  for  the  use  of  bridges,  and  this 
court  in  Breathitt  County  v.  Hammonds, 
supra,  said : 

"It  may  be  best  for  the  counties  to  have  pow- 
er to  erect  bridges  and  collect  tolls,  at  least 
until  they  are  paid  for,  but  until  the  Legisla- 
ture passes  a  law  giving  them  such  a  power 
they  have  no  right  to  do  so." 

Until  tbe  Legislature  enacts  a  law  author- 
izing the  collection  of  tolls  for  tbe  use  of 
bridges  within  the  state,  no  person  or  cor- 
porate body  will  have  any  right  to  collect 
such  tolls.    In  a  note  on  page  715  of  37  L. 
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R.  A.  the  annotator  correctly  summarizes  nu- 
merous authorities  as  follows: 

"As  in  the  case  of  ferries  so  in  the  case  of 
bridges  or  toll  roads,  it  is  generally  agreed  that 
they  cannot  be  maintained,  even  when  entirely 
on  private  premises,  without  a  franchise,  when 
they  are  open  to  the  public  indiscriminately 
on  payment  of  the  regular  tolL  The  ground 
of  this  doctrine  does  not  seem,  to  have  been 
very  clearly  declared.  It  may  be  said,  as  it  has 
been  said  in  some  cases,  that  the  opening  of 
such  a  way  across  private  premises  and  offering 
its  use  to  the  general  public,  subject  only  to  the 
tolls,  constitute  a  dedication  to  the  public,  but 
it  would  seem  that  if  so  the  dedication  might 
on  principle  be  made  on  condition  of  the  pay- 
ment of  tolls,  and  that  there  ou^ht  to  be  no 
reason  why  any  man  who  chose  might  not  open 
a  road  for  public  use  subject  to  this  condition. 
The  ultimate  reason  for  denying  this  right 
seems  to  be  that  public  policy  requires  some 

Sovernmental  regulation  of  such  roads  in  or- 
er  to  prevent  the  collection  of  exorbitant 
rates  from  travelers  who  might  be  unfamiliar 
with  the  locality,  and  while  attempting  to  fol- 
low the  usual  course  of  travel  be  unreasonably 
mulcted.  A  further  ground  of  public  policy 
would  be  the  prevention  of  the  disputes  that 
might  arise  between  travelers  and  private  own- 
ers of  toll  roads  If  there  was  no  regulation  of 
them.  Whatever  may  be  the  true  basis  of  the 
doctrine,  it  must  be  regarded  as  well-settled 
law  that  toll  roads  or  bridges  can  be  maintain- 
ed onW  under  a  franchise,  l^e  decisions  to 
this  effect  are  numerous." 

In  every  instance  where,  under  our  stat- 
ute, tolls  are  authorized  to  be  collected  from 
the  public,  goyemmental  regulation  to  pre- 
vent the  collection  of  exorbitant  rates  is  pre- 
scribed ;  but  the  defendant,  if  its  contention 
is  to  be  sustained,  has  by  its  simple  act  of 
Incorporation  possessed  itself  of  the  power 
to  collect  tolls  from  the  public  free  from  any 
regxilation  by  the  government  or  any  one 
else,  unless  perchance  it  might,  after  pro- 
tracted litigation,  be  limited  by  the  courts  to 
reasonable  charges.  So,  even  if  we  consider 
that  the  defendant^'  bridge  does  not  en- 
croach upon  Cumberland  avenue,  but  is 
wholly  on  private  property,  they  could  not 
set  up  a  toUgate  thereon  and  collect  tolls 
from  the  general  public  without  express  stat- 
utory authority  so  to  do.    l^ey  did  not  have 


this  authority,  and  the  city  could  maintain 
an  action  against  them  for  an  injunction, 
and  the  court  erred  in  denying  the  relief 
sought  St  Marys  v.  Hope  Natural  Oas  Co., 
71  W.  Va.  76,  76  S.  E.  841,  43  L,  R.  A.  (N. 
S.)  994. 

As  the  city  asked  for  a  mandatory  in- 
junction for  the  removal  of  such  portion  of 
the  bridge  as  it  claimed  was  an  obstruction 
to  Cumberlaua  avenue  only  in  the  event  that 
the  Injunction  against  the  maintenance  of 
the  tollgate  was  denied,  and  as  it  was  en- 
titled to  the  primary  relief  sought  we  do 
not  deem  it  necessary  to  pass  upon  tbe  ques- 
tion of  whether  or  not  it  could  have  required 
the  defendants  to  remove  that  portion  of  its 
abutments  alleged  to  rest  upon  Cumberland 
avenue,  especially  since  it  is  not  clear  from 
the  evidence  whether,  in  fact  this  abutmoit 
is  built  upon  a  portion  of  the  street  or  whol- 
ly upon  the  property  of  the  defendant 

[6]  Another  contention  of  appellees  is  that 
because  plaintiff  did  not  traverse,  the  affirma- 
tive allegations  of  the  answer  and  amended 
answer,  to  the  effect  that  the  defendant  own- 
ed the  ground  upon  which  the  abutments  of 
the  bridge  were  constructed,  and  that  the 
bridge  was  constructed  with  the  knowledge, 
approval,  and  acquiescence  of  the  city  offi- 
cials, and  thereby  the  city  was  estopped, 
should  be  taken  as  confessed,  and  if  true,  de- 
feated the  right  of  the  city  to  any  of  the  re- 
lief prayed  for.  To  this  we  cannot  agree, 
because  the  allegations  by  the  defendants  that 
they  owned  the  property  upon  which  the 
abutment  rested  is  but  a  traverse  of  the  al- 
legations of  the  petlticm  that  plaintiff  owned 
a  portion  of  this  property;  and  as  we  have 
seen,  the  facts  alleged  as  constituting  an  es- 
toppel do  not  constitute  a  defepse,  and  the 
conclusions  of  law  pleaded  are  wllhont  ef- 
fect 

For  the  reasons  Indicated,  the  judgment  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  enter  a  Judgment  enjoining  the  de- 
fendants from  maintaining  the  tollgate  or 
collecting  tolls  for  use  of  the  bridge. 
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TRUSTEES  OP  LA  GRANGE  MALE  AND 

FEMALE  COLLEGE  AT  LA  GRANGE  v. 

PARKER.     (No.  14911.) 

(St.  Loais  Court  of  Appeals.     Miseouri.     Sub- 
mitted Jan.  7,  1918.     Opinion  filed  Feb.  6, 
1918.) 

1.  sxjbsckiptions  9=921(5)— gonsioebation— 
Evidence. 

In  a  proceeding  on  a  note  payable  out  of 
the  maker's  estate  12  months  after  his  death, 
and  reciting  that  it  was  a  subscription  to  the 
endowment  fund  of  a  college,  evidence  held  to 
show  that  there  was  no  consideration  for  the 
note. 

2.  StrBSCBIFTIONS  4=95  —   CONaiDERATION   — 
NrCESSITT. 

A  note  given  as  a  subscription  to  the  endow- 
ment fund  of  a  college  w^e  a  mere  promise  of  a 
gift  and  unenforceable,  where  no  consideration 
nas  given  for  the  note,  either  by  expending 
money  or  incuri-ing  enforceable  liabilities  in  re- 
liance thereon,  nor  in  any  other  way,  especially 
where  it  was  payable  out  of  the  maker's  estate 
after  his  death. 

3.  Guts  «=>4— Requisites— Gonsidebation. 

No  consideration  is  necessary  to  support  a 
gift  inter  vivos. 

Appeal  from  Circuit  Court,  Lewis  County; 
Chas.  D.  Stewart,  Judge. 

Claim  by  Trustees  of  La  Orange  Male  and 
B'emale  College  at  La  Orange  against  Jud- 
son  B.  Parker,  administrator  of  tbe  estate 
of  H.  G.  Parker,  deceased.  From  a  Judg- 
ment for  the  administrator,  the  claimant 
appeals.    Affirmed. 

H.  H.  Howard  and  A.  F.  Haney,  both  of 
Canton,  and  Hilbert  &  Henderson,  of  Monti- 
cello,  for  appellant  Carroll  Bozarth,  of  I^a 
GAnge,  H.  S.  Rouse,  of  Monticello,  and  E. 
R.  McKee,  of  Memphis,  for  respondent. 

REYNOLDS,  P.  J.  Plaintiff,  appellant 
here,  exhibited  to  the  probate  court  of  Lew- 
is county  a  note  for  allowance  agrainst  the 
estate  of  one  H.  O.  Parker,  deceased,  that 
estate  then  being  In  the  course  of  adminis- 
tration and  in  charge  of  Judson  Parker,  ad- 
ministrator. The  note  exhibited  is  as  fol- 
lows: 

"Endowment  Note. 
"$1,000.  £wing,  Missouri,  June  7,  1912. 

"For  value  received  and  as  a  subscription  to 
the  Endowment  Fund  of  La  Granjre  College,  lo- 
cated at  La  Grange,  Mo.,  I  promise  to  pay  to 
the  trustees  of  said 

La  Grange  College 
tbe  sum  of  One  Thosand  Dollars. 

"Said  sum  to  be  paid  out  of  my  estate  twelve 
months  after  my  death,  with  interest  from  date 
at  the  rate  of  one  per  cent,  per  annum. 

"Without  relief  from  valuation  or  appraise- 
ment laws,  and  to  be  used  as  part  of  tbe  endow- 
ment fund  of  said  institution,  the  interest  only 
to  be  used  for  current  expenses. 

"[Signedl    H.  0.  Parker. 

"Attest:   J.  D.  Scott." 

me  claim  was  originally  presented  In 
the  name  of  "Trustees  of  La  Grange  College 
'of  La  Grange,  Missouri,  a  corporation." 
From  a  Judgment  of  the  probate  court  disal- 


lowing the  claim  the  trnstees  of  the  college 
appealed  to  the  circuit  court.  There  they 
were  allowed  to  amend  the  claim  and  the 
proceedings  in  the  probate  court,  then  in  the 
circuit  court,  by  substituting  the  name  "Trus- 
tees of  La  Gi-ange  Male  and  Female  College," 
substituting  that  name  for  "Trustees  of  La 
Grange  College,"  where  that  name  appeared. 

The  only  pleading  on  the  part  of  the  de- 
fendant administrator  is  an  affidavit  by  him 
denying  the  corporate  capacity  of  the  plain- 
tiff and  denying  that  the  claimants  are  the 
trustees  properly  elected  or  appointed.  The 
case  was  tried  In  the  circuit  court  on  the 
appeal  without  any  pleading  other  than  the 
above  on  the  part  of  the  defendant,  but  evi- 
dently tried  on  the  ground  of  nul  tlel  cor- 
poration and  of  want  of  any  consideration 
for  the  note. 

At  the  trial  in  the  circuit  court,  the  amend- 
ment having  been  made  in  the  title  above 
stated,  plaintiffs  introduced  the  note  In  evi- 
dence. It  being  admitted  that  It  bore  the  sig- 
nature of  H.  C.  Parker.  They  also  Intro- 
duced the  Ses.slon  Acts  of  1858,  p.  52,  pro- 
viding for  tbe  incorporation  of  La  Grange 
College  under  the  name  of  La  Grange  Male 
and  Female  College  of  La  Grange,  and  an 
amendment  to  the  act  of  Incorporation,  ap- 
proved January  16,  1860  (see  Laws  1859-60, 
p.  131),  the  amendment  consisting  of  divid- 
ing the  board  of  trustees  of  the  college  Into 
three  classes.  It  was  In  evidence  and  undis- 
puted that  while  the  corporate  name .  was 
La  Grange  Male  and  Female  College  of 
Lewis  County,  or  at  La  Orange,  that  the 
institution  was  commonly  known  as  La 
Grange  College. 

Plaintiffs  then  undertook  to  prove  con- 
sideration for  tbe  note.  The  evidence  tend-. 
ed  to  show  that  one  J.  D.  Scott,  who  had 
signed  as  a  witness  to  tbe  note^  bad  been 
getting  up  subscriptions  to  the  endowmmt 
fund  of  the  college  and  that  he  had  deliver- 
ed this  note  to  the  board  of  trustees  of  the 
college.  When  that  delivery  was  made  does 
not  appear.  Under  cross-examination  of 
plaintiffs'  witnesses  the  question  of  consid- 
eration was  entered  into,  and  of  this  it  may 
be  said,  without  repeating  it,  that  the  treas- 
urer of  the  corporation  testified  that  he  did 
not  remember  any  consideration  ever  having 
passed  for  the  note;  that  his  records  and 
his  recollection  did  not  show  that  Parker, 
the  maker  of  the  note,  had  ever  paid  any- 
thing on.  account  of  it.  Asked  if  the  note 
was  evidence  of  a  donation  made  by  tbe  de- 
ceased to  the  college,  the  most  that  the 
treasurer  was  willing  to  say  was  that  the 
note  had  been  brought  to  him  by  Mr.  Scott, 
who  was  authorized  to  obtain  money  for  the 
college  and  to  receive  donations  for  the  col- 
lege.. But  this  witness,  who  had  been  treas- 
urer during  the  whole  time,  asked  if  tbe 
college  bad  erer  paid  Parker  anything  in 
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consideration  for  the  note,  said,  "Not  In  my 
remembrance."  Asked  If  he  had  any  record 
of  paying  blm  anything,  he  answered,  "Not 
that  I  know  of;"  and  asked  if  he  remember- 
ed that  he,  as  treasurer,  had  ever  paid  any 
money  to  Parker  for  the  college,  he  answer- 
ed that  he  did  not  think  he  did,  and  admit- 
ted that  in  his  deposition,  which  had  t>een 
taken  in  the  case,  be  was  asked  if  the  note 
was  a  donation,  to  which  he  answered  that 
it  was,  and  that,  as  be  remembered,  it  was 
a  donation  to  some  fund. 

With  this  testimony  and  what  may  be  call- 
ed negative  testimony  of  a  professor,  pos- 
sibly, now,  certainly  at  one  time  president 
of  the  college,  to  the  effect  that  he  knew 
nothing  at  all  about  the  transaction,  plain- 
tiffs rested,  defendant  introdiiciog  no  testi- 
mony. 

The  cause  was  tried  before  the  court  with- 
out a  jury  and  at  the  instance  of  the  plain- 
tiffs tiie  court  gave  three  declarations  of 
law.  The  first  was  to  the  effect  that  the 
note  in  question  upon  its  face  imports  a  con- 
sideration therefor  and  that  the  burden  of 
proof  was  upon  the  defendant  to  show  that 
the  note  is  without  any  consideration,  and 
that  unless  it  is  proven  by  evidence  intro- 
duced in  the  case  that  the  note  is  without 
consideration,  the  finding  of  the  court  must 
be  that  there  was  a  consideration  for  the 
note. 

The  court  refused  the  second  declaration 
asked  by  plaintiffs,  which  was  to  the  effect 
that  the  evidence  in  the  case  failed  to  prove 
that  the  note  in  controversy  is  without  con- 
sideration, and  the  finding  of  the  court  is 
therefore  that  the  note  is  supported  by  a 
consideration. 

There  was  a  finding  and  Judgment  for  de- 
fendant, from  which  plaintiffs  have  duly  ap- 
pealed. 

We  find  no  serious  objection  to  any  of  the 
declarations  given  nor  to  the  action  of  the 
court -in  refusing  the  second  asked. 

While  the  defendant  introduced  no  evi- 
dence, it  may  be  said  that  the  evidence  elicit- 
ed from  plaintiffs*  own  witnesses  fails  to 
show  any  consideration  for  the  note. 

[1-3]  In  a  case  of  this  kind  the  substantial 
and  most  important  controversy  is  whether, 
under  the  evidence,  any  consideration  for 
the  note  sued  npon  is  shown,  and  it  may  be 
said  that  plaintiffs'  own  evidence,  developed 
on  cross-examination  and  in  no  way  contra- 
dicted in  the  direct  testimony,  made  it  clear 
that  the  maker  of  the  note  received  no  bene- 
fit for  his  promise  which  can  be  regarded  as 
a  suflielent  consideration  to  support  it  That, 
says  our  Supreme  Ciourt  in  School  District 
of  Kansas  City  v.  Sheidl^,  138  Mo.  672,  loc. 
cit  683,  40  S.  W.  656,  37  L.  B.  A.  406,  60 
Am.  St.  Rep.  576,  is  the  really  Important 
point  to  be  se<tled;  that  is,  whether  under 
the  evidence  any  consideration  for  the  note 
sued  upon  was  shown.  The  case  therefore 
stands  before  us  as  a  gift  to  take  effect  on 


the  death  of  the  maker  of  the  note,  payable 
after  his  decease  out  of  his  estate,  and  la 
nonenforceable.  No  consideration  is  neces- 
sary to  support  a  gift  inter  vivos.  12  B. 
C.  li.  p.  932,  i  10. 

"The  delivery  of  an  unsealed  written  dedara- 
tion  of  a  gift  without  a  delivery  of  the  property, 
like  a  parol  declaration  of  a  gift,  stands  upon 
the  footing  of  a  mere  promise  to  give  and  is 
void  at  law.  •  •  •  It  is  well  settled  as  a 
broad  general  rule  that  a  promissory  note  exe- 
cuted without  consideration  and  intended  mere- 
ly as  a  gift  inter  vivos  to  the  donee,  cannot  be 
made  the  basis  of  a  recovery  either  at  law  or  in 
equity  by  the  donee  against  the  donor  or  against 
bis  estate  after  his  death.  This  is  upon  the 
ground  that  such  a  note  is  a  mere  promise,  and 
that  the  gift  of  the  note  is  the  delivery  of  a 
promise  only  and  not  the  thing  promised,  and 
a  note  without  consideration,  payable  out  of 
the  estate  of  the  maker  after  his  death,  is  void." 
12  R.  O.  L.  pp.  937  and  940,  §|  14  and  17. 

In  School  District  v.  Sheidley,  supra  (138 
Mo.  loc.  cit.  683,  40  S.  W.  658  [37  I*  R.  A. 
406.  60  Am.  St.  Rep.  576]),  it  is  further  said: 

"That  the  note  of  a  donor  to  a  donee  is  not 
the  subject  of  a  gift  is  well-settled  law.  Such 
a  note  is  but  the  promise  of  the  donor  to  pay 
money  in  the  future.  The  gift  is  not  completed 
until  the  money  ig  paid.  There  is  bo  delivery 
of  the  gift,  but  a  mere  promise  to  deliver  in  the 
future.  Such  a  note,  treated  purely  as  a  Kratul>- 
tous  promise,  cannot  be  enforced  either  in  law 
or  equity." 

It  is  further  said  In  the  above  case  (13S 
Mo.  loc.  cit.  684,  40  S.  W.  658  [37  L.  R.  A. 
406,  60  Am.  St  Rep.  676]): 

"The  question  then  is,  can  these  notes  be  en- 
forced as  valid  contracts,  notwithstanding  Sheid- 
ley received  no  benefit  therefrom,  and  intended 
them  ae  purely  gratuitous  donations?  If  so 
there  must  have  been  a  legal  consideration  mov- 
ing from  the  district  to  him.  To  constitute  such 
consideration  it  is  not  essential  that  Sheidley 
should  have  derived  some  benefit  from  the  prom- 
ise. The  consideration  will  be  sufficient  to  sup- 
port the  promise,  if  the  district  expended  money 
and  incurred  enforceable  liabilities  in  reliance 
thereon.  If  the  expense  was  incurred  and  the 
liability  created  in  furtherance  of  the  enterprise 
the  donor  intended  to  promote,  and  in  reliance 
upon  the  promises,  they  will  be  taken  to  have 
been  incurred  and  created  at  his  instance  and 
request,  and  his  executors  will  be  estopped  to 
plead  want  of  consideration.  The  gratuitous 
promises  will  thus  be  converted  into  valid  and 
enforceable  contracts." 

Many  authorities  are  cited  in  support  of 
this  proposition. 

In  the  case  at  bar  there  is  no  evidence 
whatever  that  this  institution  expended  any 
money  or  Incurred  any  enforceable  liabilities 
In  reliance  upon  the  note,  nor  of  any  of  the 
other  factors  held  sufficient  to  afford  a  con- 
sideration. 

In  Harris  Banking  Ck>.  v.  Miller  et  al.,  190 
Mo.  640,  89  S.  W.  629,  1  K  B.  A.  (N.  S.)  790, 
the  matter  of  gifts  Is  very  learnedly  dis- 
cussed, in.  ccmnection,  however,  with  the 
question  of  a  trust,  and  it  was  there  held 
that  the  words  there  nsed  were  a  sulBdent 
declaration  of  a  trust,  the  court  holding  that 
it  does  not  follow  because  a  party  cannot  - 
establish  a  perfect  gift  inter  vivos,  he  may 
not  show  a  valid  executed  express  trust  la 
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his  favor  and  have  it  enforced.  We  have  no 
such  case  here. 

In  MethodUt  Orphans'  Home  Ass'n  ▼. 
Sharp's  Exec.,  6  Mo.  App.  160.  it  Is  held  that 
gratuitous  subscriptions  fori  charitable  pur- 
poses cannot  be  enforced  unless  the  promisee 
has,  in  reliance  on  the  promise,  done  some- 
thing; that  there  being  no  consideration  to 
support  the  promise,  it  cannot  be  enforced. 

In  Maze  v.  Balrd,  89  Mo.  App,  848,  re- 
covery was  had  on  a  note  because  the  evi- 
dence showed  a  consideration  for  the  giving 
of  it,  the  note  there  being  payable  after  the 
death  of  the  maker  and  out  of  his  estate. 
Our  court  passing  on  that  case  went  into  a 
careful  examination  of  the  evidence,  holding 
that  it  did  show  a  consideration  moving  be- 
tween the  parties  for  the  giving  of  the  note, 
and  we  there  held  that  under  the  evidence 
there  was  a  mere  postponement  of  paymrait 
evidenced  by  the  note. 

The  same  subject  is  discussed  by  Judge 
Barclay,  then  of  our  court,  in  Trustees  of 
Christian  University  v.  Hoffman,  95  Mo.  Am- 
488,  69  S.  W.  474.  That  was  a  note  payable 
to  the  institution  on  account  of  its  iierma- 
nent  endowment  fund  and  on  certain  conill- 
tious.  That  learned  Judge  discussing  tlie 
evidence  and  the  matter  under  consideration, 
held  titat  It  is  the  settled  law  of  this  state 
that  where  a  promise,  evidenced  by  a  note, 
"has  been  made  to  an  institution  like  that  of 
the  plaintiffs,  and,  before  the  promise  is  with- 
drawn, obligations  Iiave  been  created  or  ex- 
penses incurred  by  the  promisee  upon  the 
faith  of  the  promise,  these  facts  furnish  a 
consideration  to  support  the  original  agree- 
ment, although,  in  the  first  instance,  it  may 
have  partaken  somewhat  of  the  nature  of  a 
gift."  Among  other  authorities  cited  in  sup- 
port of  this  is  School  District  v.  Sheidley, 
supra.  See,  also,  Pennell  v.  Eunls,  120  Mo. 
App.  356,  103  S.  W.  147,  where  it  is  held  that 
a  check  drawn  on  the  drawer's  general  ac- 
count-in bank  will  not  constitute  a  gift  to  the 
payee  of  the  amount  of  the  <Aeck,  If  it  is  nei- 
ther accepted  nor  paid  prior  to  the  death  of 
the  drawer.  This,  our  court  said,  is  true 
whether  the  transaction  Is  regarded  as  inter 
vivos  or  causa  mortis,  a  complete  delivery 
being  essential  to  a  valid  gift.  The  au- 
thorities are  fully  discussed  by  Judge 
Goode  in  his  opinion  in  that  case.  There 
Judge  Groode  distinguishes  Harris  Bank- 
ing Company  v.  Miller,  supra,  and  like 
cases  Involving  trusts,  from  the  case  then 
betore  the  court.  See,  also.  Citizens'  Na- 
ti<Hial  Bank  v.  McKenna,  168  Mo.  App.  254, 
153  S.  W.  521,  where  the  question  was  be- 
fore the  Kansas  City  Court  of  Appeals,  aris- 
ing over  a  certificate  of  deposit,  and  that 
court  held  that  in  order  that  there  may  be 
a  valid  gift  of  personal  property,  in  addition 
to  an  intention  to  give,  there  must  be  an 
actual  delivery.  There  also  Harris  Banking 
Co.  V.  Miller,  supra,  is  distinguished. 


In  brief  all  the  authorities  to  which  our 
attention  has  been  called,  or  which  we  have 
found,  are  one  way,  namely,  that  there  must 
appear  a  consideration  back  of  a  note,  to 
make  it  otherwise  than  a  mere  gift,  especially 
so,  when  by  Its  very  terms  It  is  to  be  paid 
out  of  the  estate  of  the  maker,  as  here. 

Our  conclusion  Is  that  the  trial  court  com- 
mitted no  error  in  refusing  the  declaration  of 
law  asked  and  in  finding  for  the  defendant, 
administrator,  and  refusing  to  allow  the  note 
as  a  demand  against  the  estate  of  the  de- 
cedent 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

ALXiESS  and  BBCKER,  33.,  concur. 


PRITCHABD  V.  PEOPLE'S  BANK  OF  HOL- 
COMB.    (No.  2091.) 

(Springfield   Court  of   Appeals.     Missouri 
Feb.  6.  1918.) 

1.  Patment  *=»82(1)— Voltjniabt  Patmknts 
— Reoovebt. 

One  who  voluntarily  pays  money  with  full 
knowledge  relative  to  the  claim  made  cannot  re- 
cover it  back  in  the  absence  of  fraud  or  duress, 
although  the  money  paid  waa  not  actually  dne. 

2.  Execution  «s>2S4—Sai.eb— Effect. 

A  sheriff's  deed  to  land  sold  on  execution 
contains  no  warranty  that  the  judgment  debtor 
has  any  title  to  the  land,  and  does  not  divest 
or  purport  to  divest  the  title  of  any  one  save 
the  judgment  debtor. 

3.  Payment  «=>87(3)— Recovbbt— Dubess. 

The  voluntary  payment  of  an  illegal  demand 
cannot  be  recovered  back,  unless  paid  under  the 
immediate  necessity  to  preserve  the  owner's 
property  or  person,  and  ordinarily  a  threat  of 
legal  process  is  not  dnress;  hence  plaintiff,  who 
after  rendition  of  judgment  acquired  land  from 
a  judgment  debtor,  cannot,  having  bid  in  the 
land  at  execution  sale,  recover  the  amount  paid 
nnder  his  bid  on  the  theory  that  it  was  paid 
under  duress,  for  the  sheriff  could  not  sell  plain- 
tiff's interest,  but  only  the  interest  of  the  judg- 
ment debtor,  and  the  sheriff's  deed  could  only 
amount  to  a  doud  on  plaintiff's  title  and  re- 
sult in  future  litigation. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;   W.  S.  C.  Walker,  Judge. 

Action  by  C.  B.  Pritchard  against  the  Peo- 
ple's Bank  of  Holcomb.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

£1}-,  Pankley  &  Ely,  of  Kennett,  for  ap- 
pellant. John  T.  McKay,  of  Kennett,  for  re- 
spondent 

STURGIS,  P.  J.  This  suit  is  to  recover 
back  an  amount  of  money  paid  by  plaintiff 
to  the  sheriff  of  Dunklin  county  as  the  pur- 
chase price  of  some  land  sold  under  execu- 
tion. The  defendant  is  the  Judgment  cred- 
itor in  the  execution  sale,  and  the. money 
paid  by  the  plaintiff  was  turned  over  by  the 
sheriff  to  defendant.  From  a  judgment  for 
plaintiff,  the  defendant  appeals. 

There  is  little  dispute  as  to  the  facts.  The 
defendant  obtained  a  judgment  against  one 
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M.  E.  Bledsoe  in  a  justice  of  the  peace  court, 
and  thereafter  filed  a  transcript  of  the  same 
in  the  circuit  court,  ftom  which  the  execu- 
tion issued.  At  the  time  the  judgment  was 
rendered  the  judgment  defendant,  M.  E. 
Bledsoe,  owned  the  land  in  question.  At  the 
time  the  transcript  was  filed  in  the  circuit 
court  and  execution  issued  thereon  said  judg- 
m^t  defendant  had  made  a  deed  conveying 
the  land  to  this  plaintiff,  but  such  deed  was 
not  yet  recorded.  The  sheriff  levied  the  ex- 
ecntlon  on  the  land  as  the  property  of  M. 
E.  Bledsoe,  the  judgment  defendant,  and  pro- 
ceeded to  sell  whatever  Interest  such  defend- 
ant had.  The  present  plaintiff  filed  this  deed 
for  record  before  the  sherlff"s  sale.  At  the 
sherilTs  sale  plaintiff  here  bid  in  said  land 
and  received  a  sheriff's  deed  for  same  not- 
withstanding he  then  and  now  claims  that 
he  already  owned  said  land  by  prior  pur- 
chase and  deed  from  the  judgment  defend- 
ant 

Having  paid  to  the  sheriff  the  amount  of 
his  bid,  and  the  sheriff  having  paid  same  to 
defendant  in  satisfaction  of  the  execution, 
plaintiff  sues  to  recover  back  same  as  hav- 
ing been  paid  under  duress.  The  plaintiff's 
argument  is  that,  although  the  judgment  de- 
fendant had  no  interest  in  this  land,  and 
same  belonged  to  plaintiff,  yet,  to  prevent  a 
sale  and  to  keep  a  cloud  from  his  title,  he 
was  compelled  to  buy  and  pay  tiis  bid  at 
the  sheriff's  sale,  and  the  amount  so  paid 
was  paid  under  duress,  and  can  be  recov- 
ered. On  the  other  hand,  the  defendant  con- 
tends that  the  money  paid  was  a  voluntary 
payment,  and  hence  cannot  be  recovered. 

[1-1]  The  general  rule  is  that  one  who  vol- 
untarily pays  money,  with  full  knowledge  of 
the  facts  relative  to  the  claim  made,  cannot 
recover  it  back  in  the  absence  of  fraud  or 
duress,  although  the  money  paid  was  not 
actually  due,  was  without  sufficient  consid- 
eration, and  was  paid  under  protest.  The 
voluntary  payment  of  an  illegal  demand 
when  the  party  paying  knows  it  to  be  illegal 
affords  no  basis  to  recover  back  same,  un- 
less paid  under  an  immediate  necessity  to 
preserve  one's  property  or  person.  22  Ency. 
Law  (2d  Ed.)  609;  Clafiln  v.  McDonougb,  33 
Mo.  412,  S4  Am.  Dec.  54 ;  Davis  v.  KUng,  77 
Hun,  598,  28  N.  Y.  Supp.  1026,  1029.  There 
is  no  claim  of  fraud  in  this  case,  nor  do  we 
think  there  was  any  duress  such  as  affords 
a  b^sis  for  an  action  to  recover  back  money 
paid.  The  threat  of  legal  process  is  not 
duress,  nor  is  there  any  duress  when  further 
legal  proceedings  are  ijecessary  before  the 
party  is  or  could  be  deprived  of  his  prop- 
erty, for  in  such  case  such  party  may  make 
his  defense  and  defeat  the  claim.  Claflln  v. 
McIX>Aough,  33  Mo.  412,  416,  84  Am.  Dec. 
64;  Robins  v.  Latham,  134  Mo.  466,  473,  36 
S.  W.  33;  Buchanan  v.  Sahleln,  9  Mo.  App. 
552,  562;  Wolfe  v.  Marshal,  52  Mo.  167,  171. 
In  the  last-cited  case  the  court  said: 

"Generally  a  threat  of  legal  process  is  not 
duress,  for  the  party  may  plead  and  make  proof 


and  show  that  he  is  not  liable.  •  •  •  The 
reason  for  the  rule  and  its  propriety  are  quite 
obvious,  when  applied  to  a  case  of  payment  upon 
a  mere  demand  of  money  unaccompanied  with 
any  power  or  authority  to  enforce  such  demand, 
except  by  a  suit  of  law.  In  such  case  if  a  par- 
ty would  re«i8t  E^cb  unjust  demand,  he  must  do 
80  at  the  threshold.  The  parties  treat  with  eadi 
other  on  equal  terms,  and  if  litigation  is  in- 
tended by  the  party  of  whom  the  money  is  de- 
maoded  it  should  precede  payment.  •  •  • 
But  where  he  can  only  be  reached  by  a  proceed- 
ing at  law,  he  is  bound  to  make  bia  defense  in 
the  first  instance,  and  he  cannot  postpone  tlie 
litigation  by  paying  the  demand  and  afterwards 
suing  to  recover  it  back." 

In  the  present  case  defendant  was  not 
armed  with  an  execution  against  plaintiff's 
property,  nor  even  with  a  judgment  against 
him,  but  only  with  an  execution  against  M.  E. 
Bledsoe.  The  sheriff  did  not  sell  or  threaten 
to  sell  any  Interest  of  plaintiff  in  this  land, 
but  only  the  interest,  if  any,  of  said  Bledsoe. 
In  the  sheriff's  sale  there  was  no  warranty 
that  Bledsoe  had  any  title.  2  Freeman  on  Ex- 
ecutions, {  313H ;  McNamee  v.  Cole,  134  Mo. 
App.  266,  274,  114  S.  W.  46;  Hensley  v.  Bak- 
er, 10  Mo.  157;  Talley  v.  Schlatltz,  180  Mo. 
231,  79  S.  W.  162;  Noland  v.  Barrett,  122  Mo. 
181,  190,  26  S.  W.  692,  43  Am.  St  Bep.  572. 
The  sale  under  the  execution  in  question  did 
not,  therefore,  divest  or  purport  to  divest 
plaintiff  of  any  interest  he  had  in  this  land. 
Nor  did  it  in  any  wise  disturb  plaintifTs  pos- 
session of  same.  It  is  only  by  some  further 
and  future  litigation,  such  as  a  suit  to  de- 
termine title,  or  to  set  aside  the  deed  from 
Bledsoe  to  plaintiff  for  f rand,  that  the  execu- 
tion purchaser  could  disturb,  if  at  all,  the 
plaintiff's  title  to  this  land.  The  most  that 
plaintiff  can  claim  is  that  such  sale  and  deed 
thereunder  would  cast  a  cloud  on  pUlntiiTs 
title.  We  find  no  case  holding  tliat  money 
volimtarily  paid  to  prevent  possible  or  even 
threatened  future  litigation  can  be  recovered 
back  for  duress.  In  Islay  v.  Stewart,  20  N. 
C.  297,  299,  the  court  said: 

"Confriderinir  the  sale  as  an  ordinary  execution 
sale,  there  was  no  warranty  of  title  express  or 
implied.  The  purchaser  at  such  a  sale  buys  tite 
interest  of  the  defendant  in  execution,  and  can- 
not object,  when  the  price  is  demanded,  that  the 
goods  bought  belonged  to  himself  or  to  a  tiiird 
person." 

The  purchaser  under  the  execution  sale, 
though  purchasing  only  the  interest  of  M.  E. 
Bledsoe  in  the  land,  would  liave  a  right  to 
attack  in  future  litigation  the  oonveyaiice 
from  -Bledsoe  to  this  plaintiff  as  being  In 
fraud  of  creditors  or  from  failure  to  record 
the  deed  before  the  transcript  judgment  be- 
came a  lien.  It  was  doubtless  to  avoid  such 
possible  litigation  that  plaintiff  became  the 
purchaser.  It  is  well  settled  that  money 
paid  to  buy  off  threatened  or  even  pending 
litigation  is  not  paid  under  duress.  22  Ency. 
Law  (2d  Ed.)  615. 

The  judgment  is  therefore  reversed. 

FARRINGTON  and  BRADLEY.  JJ.,  con- 
cur. 
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NORTON  et  al.  (JOHNSON,  InterplMider)  t. 

REED  ct  a).  (HERLICK  et  al.,  Intei^ 

veners).    (No.  2098.) 

(SprinsBeld   C^oart  of   Appeals.      Missouri. 
Feb.  8,  1918.) 

Coi:btb  «=s231(42)— Jttbisdiction  or  Apfbai. 
— Casks  Involving  Title. 
A  proceeding  to  set  aside  dismissal  of  an 
ejectment  action  and  enter  judnncnt  for  the 
movins  Party  pursuant  to  a  stipulation  to  abide 
the  result  of  a  similar  action  involves  title  to 
real  estate,  so  as  to  require  an  appeal  to  the 
Supreme  Court,  and  not  to  the  Ck)urt  of  Ai»- 
peala. 

Appeal  from  Circuit  Court,  Butler  Coun- 
ty;  John  H.  Foard,  Judge. 

Ejectment  action  by  Minnie  B.  Norton  and 
others  against  I.  F.  Reed  and  others,  la 
wbicn  John  R.  Johnson,  as  Interpleader, 
fllea  a  motion  resisted  by  Ida  Herllck  and 
F.  Liouis  Zimmerman,  interveners.  Judg- 
ment for  Interveners,  and  the  interpleader 
nppeals.    Case  transferred  to  Supreme  Court. 

itnford  &  Chltwood,  of  ElUngton,  Arthur 
T.  Brewster,  of  Ironton,  and  J.  B.  Daniel,  Of 
Piedmont,  for  appellant.  B.  I.  January,  of 
CenterrUle,  and  J.  H.  Keltb,  of  ironton,  tot 
respondents. 

STURGI8,  P.  J.  This  is  a  euit  In  eject- 
ment for  the  possession  of  certain  lands  In 
Reynolds  county.  The  original  parties  plain- 
tiff are  the  same  as  In  Norton  v.  Beed,  253 
Mo.  236,  161  S.  W.  S42,  and  assert  the  same 
title  as  there  Involved.  The  original  de- 
fendants were  the  tenant  In  possession  and 
the  party  claiming  the  adverse  title.  Sev- 
eral suits  were  filed  by  such  plaintiffs  for 
different  parts  of  one  tract  of  land  convey- 
ed by  an  administrator's  deed  which  the 
Supreme  Court  held  to  be  void,  and  vested 
no  title  In  the  varlons  defendants.  As  these 
several  suits  lnv<dved  the  same  title,  the 
parties  very  properly  selected  one  case  for 
trial  and  final  determination  on  appeal  (Nor- 
ton V.  Reed,  supra),  and  stipulated  in  the 
other  cases,  of  which  this  is  one,  that  such 
cases  should  abide  the  final  judgment  in 
that  one,  and  that  judgment  should  then  be 
rendered  on  motion  accordingly.  The  pres- 
ent case  stood  on  the  docket  of  the  Rey- 
nolds county  circuit  court  on  this  stipulation 
till  November  25,  1914,  which  was  after  the 
decision  of  Norton  v.  Beed,  supra,  and  then 
that  court  made  an  order  dismissing  the 
case  Thereafter,  and  at  a  later  term  of 
court,  John  R.  Johnson,  the  party  now  ap- 
pealing and  styling  himself  as  Interpleader, 
filed  a  motion  in  this  cause  asking  in  effect 
that  he  be  made  a  party  plaintiff  as  succes- 
sor in  title  to  the  original  plaintiff;  that  the 
order  or  judgment  dismissing  the  cause  be 
set  aside  as  being  made  wrongfully  and 
without  authority;  and  that  judgment  be 
entered  in  favor  of  John  R.  Johnson  as 
plaintiff  (or  in  favor  of  the  original  plain- 


tUD  for  possession  of  the  land  according  to 
the  stipulation. 

It  is  asserted  and  not  denied  that,  on  the 
decision  coming  down  of  Norton  v.  Beed, 
supra,  holding  that  itolntlff  had  the  superi- 
or title  to  this  land,  the  original  plaintiffs 
sold  and  conveyed  such  title,  and  that  said 
John  R,  Johnson  became  and  is  the  owner 
of  sudi  title.  This  occurred  before  the  or- 
der was  made  dismissing  the  present  suit. 
It  is  asserted,  and  tbere  U  evidence  to  show, 
that  the  order  of  dismissal  in  this  case  was 
made  without  the  knowledge  or  consent  of 
John  R.  Johnson,  then  owning  plaintiff's  ti- 
tle (and  without  authority  of  any  one),  but 
was  made  by  the  court  on  its  own  motion 
and  on  misinformation  and  belief  that  the 
whole  matter  of  the  title  had  been  satisfac- 
torily adjusted  out  of  court  Pending  the 
litigation  there  was  also  a  change  of  title  as 
to  the  defendants  by  which  Ida  M.  Herllck 
claims  to  be  the  legal  owner,  by  limitation 
and  otherwise,  of  the  land  In  question,  sub- 
ject to  a  deed  of  trust  in  favor  of  S.  Louis 
Zimmerman,  one  of  her  attorneys.  These 
latter  parties  were  on  their  motion  made 
defendants  as  successors  to  the  title  of  the 
original  defendants,  and  successfully  resist- 
ed the  motion  of  John  R.  Johnson,  who  now 
appeals. 

The  above  is  a  sufficient  statement  of  the 
facts,  we  think,  to  show  that  the  case  is  one 
involving  title  to  real  estate,  and  therefore 
appellant  jurisdiction  is  In  the  Supreme 
Court  The  relief  asked  by  the  motion  and 
dMiied  by  the  judgment  appealed  from  is, 
not  only  to  have  the  order  of  dismissal  set 
aside,  but  to  render  judgment  for  plaintiffs 
in  ejectment  according  to  the  stipulation 
filed;  that  is,  give  the  same  judgment  in 
plaintiff's  favor  as  was  affirmed  by  the  Su- 
preme Court  In  Norton  v.  Reed,  supra. 
Should  this  relief  be  granted  it  will  cer- 
tainly involve  title  to  real  estate  as  did 
Norton  v.  Reed,  supra,  for  the  judgment  Is 
to  be  the  same.  A  denial  of  such  relief  set- 
tles the  same  title  in  defendant's  favor.  It 
is  also  to  be  noted  that  one  of  the  defend- 
ants Is  claiming  the  rights  of  an  innocent 
purchaser  pending  the  litigation,  and  we 
are  asked  to  determine  his  rights  also. 
Should  we  narrow  the  motion  to  the  relief 
of  setting  aside,  or  refusing  to.  do  so*  the 
order  of  dismissal  In  the  ejectment  case 
on  the  ground  that  the  case  has  not  yet 
reached  the  stage  permitting  anything  to  be 
done  about  entering  Judgment  Under  the 
stipulation,  we  would  yet  be  taking  juris- 
diction of  an  appeal  In  a  proceeding,  the  ob- 
ject of  which  is  to  annul  what  Is  other- 
wise a  final  judgment  and  to  open  up  for 
rehearing  the  ejectment  case.  The  movant 
claims  that  his  motion  Is  in  the  nature  of  a 
writ  coram  nobis,  which  may  be  filed  by 
any  one  aggrieved  by  the  judgment  and  wh» 
is  in  privity  with  a  party  thereto,  to  obtain 
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relief  from  Judgments  arising  from  errors  of 
fact  or  excusable  mistake  and  tbe  lilie. 
Forma  of  motions,  like  forma  of  pleading, 
seem  to  hare  been  abolished  In  our  practice, 
and  the  name  given  the  motion  is  of  no 
importance,  as  the  writer  learned  in  Coal 
Ck>.  T.  Lead  &  Zinc  Co.,  123  Mo.  App.  249, 
266,  100  S.  W.  680.  The  "case"  clearly  In- 
volves title  to  real  estate,  and  any  appeal 
therein  is  to  the  Supreme  Court. 

It  is  therefore  ordered  that  this  case  be 
transferred  to  the  Supreme  Court. 

FARRINGTON  and  BHADLBY,  JJ.,  con- 
cur. 


BRIGANCE  V.  BANK  OP  OOOTBB. 
(No.  2142.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6,  1918.) 

1.  Banks  and  Banking  «s>156  —  Dbposits 
fOB  Collection— Estoppel. 

Where  a  bank  has  taken  drafts  with  bills  of 
lading  attached  and  has  given  credit  therefor, 
the  fact  that  the  depositor  ia  allowed  to  check 
out  the  amount  deposited  does  not  preclude  the 
bank  from  showing  that  the  drafts  were  taken 
for  coliection  merely  with  the  right  to  charge 
back  in  case  the  drafts  were  nncoUectiUe. 

2.  Evidence  «=»408  (4)  —  Pabol  —  Explana- 
tion  OF  PASSBOOK. 

The  entry  of  a  deposit  in  a  passbook  to  the 
credit  of  a  depositor  is  in  the  nature  of  a  re- 
ceipt and  is  open  to  explanation  by  extrinsic 
evidence. 

3.  Banks  and  Banking  4s>154(9)— Deposits 
FOB  Collection— Questions  of  Pact. 

Where  the  seller  of  com  accepted  drafts 
with  bills  of  lading  attached  and  deposited  them 
in  a  bank  to  his  credit,  and  they  were  subse- 
quently checked  back  by  the  bank  to  cover  un- 
paid drafts,  evidence  Imld  to  make  it  a  ques- 
tion for  the  jury  whether  the  depositor  accepted 
the  credit  as  a  collection  to  be  made  by  the 
bank  and  subject  to  the  bank's  right  to  charge 
back. 

4.  Trial  iS=>251(2)— Instbtjctions— Confob- 
MTTt  TO  Issues. 

Where  a  depositor  of  drafts  sued  the  bank 
as  for  money  loaned,  plaintiff  cannot  object  to 
an  instruction  for  the  bank  as  not  allowing  him 
to  recover  any  sum  which  the  bank  owed  him 
whether  it  was  loaned  or  not. 

5.  Banks  and  Banking  ®=>154(!)) — Action 
FOB  Deposit  —  Instbuctions— Misleading 
Instbuctions. 

In  an  action  against  a  bank  for  amount  of 
drafts  which  the  bank  claimed  were  deposited  for 
collection  merely,  an  instruction  for  the  bank,  re- 
citing that  it  was  merely  acting  in  a  friendly 
capacity  and  was  not  a  party  to  the  original 
transaction,  was  not  misleading. 

6.  Banks  and  Banking  0=»154(7) — Action 
FOB  Deposits— Evidence. 

In  an  action  by  a  depositor  against  a  bank 
to  recover  the  amount  of  drafts  claimed  by  the 
bank  to  have  been  deposited  for  collection  mere- 
ly, representing  corn  sold  and  shipj)ed  in  rail- 
road cars,  evidence  that  the  cars  also  contained 
com  owned  by  others  was  not  material. 

7.  Appeal  and  Ebbob  «=9l050(l)— Reviijw — 
Harmless  Ebbob. 

In  an  action  against  a  bank  to  recover  the 
amount  of  drafts  deposited,  which  the  bank 
claimed  was  for  collection  merely,  the  admission 


of  evidence  as  to  the  custom  of  the  bank  In  giy> 
ing  credit  if  error  was  harmless. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Sterling  H.  McCarty,  Judge. 

Action  by  C.  N.  Brigance  against  tbe  Bank 
of  Cooter.  Judgment  for  plaiutiff,  and  de- 
fendant appeals.    Affirmed. 

Jere  S.  Gossom  and  N.  C.  Hawkins,  tKith 
of  Caruthersviiie,  for  appellant.  Ward  & 
Reeves,  of  CaruthersTiUe,  for  reqwndent 

STURGIS,  p.  J.  Tbe  plaintiff  alleges  In 
his  petition  that  In  August,  1916,  at  defend- 
ant's request  be  "let  the  defendant  have  and 
loaned  to  It"  the  sum  of  $1,090.40,  which 
defendant  agreed  to  repay,  but  has  only  re- 
paid $357.70,  leaving  a  balance  due  of  ?732.- 
70.  The  defendant  denied  this,  and  on  a 
Jury  trial  the  verdict  and  judgment  were  for 
defendant 

The  facts  developed  are  that  defendant  Is 
a  bank  at  Cooter  in  Pemiscot  county  and 
plaintiff  is  a  farmer  of  that  neighborhood. 
In  August,  1916,  plaintiff  sold  to  the  West 
Tennessee  Grain  Company  a  lot  of  corn — 
most  of  three  carloads — which  was  loaded 
and  shipped  to  Tennessee.  When  the  corn 
was  ready  for  shipment,  the  agent  of  tbe 
Tennessee  Grain  Company  came  with  plain- 
tiff to  defendant  bank  to  settle  for  same.  In 
doing  this  the  agent  of  the  grain  company 
drew  three  drafts,  one  on  each  car,  .with  bills 
of  lading  attached,  on  his  grain  company 
payable  to  the  defendant.  The  defendant's 
cashier  called  up  the  grain  company  by 
phone  and  was  assured  that  the  drafts  would 
be  paid.  The  bank  thereupon  placed  the 
amount  of  the  drafts  to  tbe  credit  of  tbe 
ag«]t  of  the  grain  company,  and  be  gave 
plaintiff  a  dieck  for  $1,090.40,  the  price  of 
his  com.  Plaintiff  gave  this  cbedc  to  the  de- 
fendant bank,  which  placed  same  to  bis  cred- 
it. Other  checks  were  given  to  tbe  other  per* 
sons  selling  com  which  went  into  these  cars. 
One  of  tbe  three  drafts  so  drawn  was  duly 
paid,  but  the  other  two  came  back  protested. 
Thereupon  defendant  bank  notified  plaintiff 
of  this  fact,  and  plaintiff  gave  defendant 
bank  bis  checks  to  cover  the  amount  of  $1,- 
090.40  so  placed  to  bis  credit  Tbe  defendant 
In  turn  paid  plaintiff  $357.70,  being  the 
amount  due  him  for  com  In  tbe  car  covered 
by  the  one  draft  which  was  paid  by  tbe 
grain  company.  The  pltiintlff  now  sues  to 
recover  the  balance  of  $732.70,  claiming  that 
same  .was  in  tbe  nature  of  a  loan  to  the 
bank. 

The  storm  center  in  tbe  trial  was  whether 
defendant,  as  between  it  and  plaintiff,  took 
these  drafts  as  cash,  assuming  the  risk  of 
collection,  or  merely  took  them  for  collec- 
tion at  plaintitTs  risk.  On  this  question  the 
evidence  is  quite  conflicting.  The  plaintiff 
claims  that  the  bank  agreed  to  and  did  cash 
his  grain  check  and  that  he  had  nothing  to 
do  with  the  collection  of  tbe  drafts  and  as- 
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mimed  no  risk  In  tbat  retq;)ect.  On  tbe  other 
hand,  the  bank  cashier  teetifled  tbat  I^is  bank 
only  bandied  this  matter  for  accommodation 
and  as  a  collection  for  plaintlft,  be  being  one 
of  Its  customers,  and  that  it  was  distinctly 
stated  and  understood  that  plaintiff  was  not 
to  check  out  the  money  until  and  unless  the 
drafts  were  collected,  Plaintiff  explains  tbe 
fact  that  he  gave  his  checks  (payable  "to 
returned  drafts")  to  square  the  credit  given 
him  by  saying  that  the  bank  cashier  repre- 
sented that  the  bank  was  short  of  funds,  and 
it  was  necessary  to  do  so  to  balance  his 
books ;  but  that  the  bank  would  pay  him  tbe 
money  due  for  his  com  in  a  few  days.  It 
was  shown  that  plaintiff's  imssbook  on  which 
the  credit  was  entered  bad  this  notice  print- 
ed thereon : 

"Ail  items  received  in  tliis  bank  for  deposit 
ore  credited  subject  to  payment,  reserving  the 
right  to  charge  back  any  items  not  paid." 

Tbe  cashier  further  testified  tbat,  while 
his  bank  had  the  right  to  charge  back  this 
amount  on  failing  to  collect  it  without  plain- 
tiff's consent,  be  preferred  to  and  did  inform 
plaintiff  of  tbe  fact  of  tbe  drafts  being  turn- 
ed down,  and  tbat  plaintiff  voluntarily  gave 
him  the  checks  covering  the  amount  In  all 
this  the  bank  castiier  is  corroborated  by  the 
evidence  of  defendant's  bookkeq>er.  It  is 
also  shown  tliat  plaintiff  and  defendant's 
castiier  Jointly  tried  to  divert  the  cars  of 
corn  and  sell  same  to  another  party  and 
made  further  efforts  to  collect  from  the  con- 
signee, the  West  Tennessee  Uraln  Company ; 
the  bank  agreeing  to  assist  plaintiff  in  this 
matter  and  pay  him  when  and  if  tbe  bank 
got  the  money. 

[1,.2]  It  is  weU  settled  that  tbe  fact  that 
the  bank  took  these  drafts  with  bills  of  lad- 
ing attached  and  gave  plaintiff  credit  for  the 
amount  due  him,  even  if  plaintiff  had  been 
allowed  to  check  It  out,  does  not  preclude  de- 
fendant from  showing  that  it  was  taken  as  a 
collection  merely,  .with  the  right  to  charge 
same  back  in  case  the  collection  was  not 
made  tlirougb  no  fault  of  the  bank.  The  en- 
try of  a  deposit  in  a  passbook  to  the  credit 
of  a  depositor  is  in  the  nature  of  a  receipt, 
and,  Uke  any  other  receipt,  is  open  to  ex- 
planation by  extrinsic  evidence.  Quattrochi 
Bros.  V.  Bank,  89  Mo.  App.  500,  508.  It  is 
said  in  Landa  v.  Traders'  Bank,  118  Mo. 
App.  356,  866,  64  S.  W.  770,  quothig  from 
Rapp  V.  Bank,  136  Pa.  426,  437,  20  Atl.  508, 
510,  tbat: 

"It  has  never  been  supposed  that,  when  a 
bank  credits  a  depositor  with  tbe  amount  of  a 
check  left  for  collection,  it  may  not  be  charged 
back  to  bim  in  case  it  turn  out  to  be  worthless." 

And  the  holding  Is  similar  in  Hendley  v. 
Globe  Refining  Co.,  106  Mo.  App.  20,  79  S.  W. 
1163. 

[S]  It  was  clearly,  therefore,  a  question  for 
the  Jury  to  determine  whether  the  plaintiff 
accepted  this  credit  as  a  collection  to  be 
made  by  the  bank  and  subject  to  the  right 
of  the  bank  to  charge  same  bade  in  case  the 
collection  failed.    If  the  case  was  properly 


tried,  plaintiff  must  accept  tbe  jury's  iind- 
ing ;  and  this  leads  us  to  a  consideration  of 
the  alleged  errors  in  the  trial. 

[4]  Tbe  only  instruction  asked  by  plaintiff 
was  given,  and  this  follows  the  language  of 
his  petition  that,  if  plaintiff  "loaned  and  let 
defendant  ^ve  the  sum  of  $1,014.60,"  which 
defendant  accepted  and  used  and  promised  to 
pay  back  but  did  not  do  so,  to  find  for  plain- 
tiff less  what  was  paid.  The  amount  here 
mentioned  is  not  the  amount  sued  for — the 
value  of  plaintiff's  corn  and  the  amount  for 
which  plaintiff  was  given  credit  at  the  bank 
— but  is  the  amount  of  tbe  two  dishonored 
drafts  plus  the  protest  fees,  and  Is  the 
amount  of  plaintiff's  first  check  to  tbe  bank 
to  square  the  same.  It  ignores  the  fa<;t  that 
plaintiff  later  gave  another  check  for  $75.80 
to  square  tbe  full  credit  of  $1,090.40.  It  is 
thus  apparent  that  plaintiff  by  his  petition, 
evidence,  and  instructions  to  tbe  Jury,  bot- 
toms his  case  on  the  narrow  proposition  that 
his  check  to  defendant  for  $1,014.60  consti- 
tuted a  loan  to  the  bank  for  that  much  mon- 
ey which  it  then,  independent  of  previous 
transactions,  promised  to  pay  back  to  him. 
So  the  plaintiff  testified.  Tbe  defendant's 
first  instruction  Is  tbe  converse  of  tbat  for 
plaintiff  and  tells  the  Jury  that  unless  they 
find  "tbat  plaintiff  let  the  defendant  have 
and  loaned  to  defendant  the  money  in  con- 
troversy" to  find  for  defendant.  This  last  In- 
struction is  criticized  ad  being  too  narrow, 
and  appellant  asserts  that  he  "had  a  right  to 
recover  any  sum  which  defendant  owed  him 
whether  he  let  him  have  it  and  loaned  it  to 
hhn  or  not"  Ackerman  v.  Green,  195  Mo. 
124,  142,  93  8.  W.  255,  6  Ann.  Cas.  834,  is  cit- 
ed in  support  of  this  proposition.  That  case, 
however,  only  holds  that  the  cause  of  action 
and  relief  to  be  granted  is  measured  by  tbe 
facts  stated  in  the  petition,  and  does  not  hold 
that  the  relief  may  be  broader  than  tbe  facts 
stated,  or  that  plaintiff  cannot  himself  nar- 
row his  case  by  his  pleadings  and  instruc- 
tions. Certainly  the  court  and  defendant 
cannot  be  put  in  error  for  following  in  tbe 
footsteps  of  the  plaintiff  tn  this  respect 
Johnson-Brinkman  Co.  v.  Central  Bank,  116 
Mo.  558,  569,  22  S.  W.  813,  38  Am.  St  R^. 
615. 

[5]  Defendant's  second  instruc^on  is  too 
lengthy  to  quote,  but  it  outlines  the  facts  of 
the  case  and  makes  the  defendant's  right  to  a 
verdict  depend  on  tbe  fact  tliat  the  drafts 
were  deposited  for  collection;  that  two  of 
them  were  not  paid;  that  plaintiff  subse- 
quently gave  checks  in  payment  of  tbe  credit 
he  had  received  on  these  drafts ;  that  defend- 
ant paid  plaintiff  for  all  the  corn  It  collected 
for  and  did  not  owe  him  anything  by  reason 
of  tbe  com  transaction.  This  instruction 
might  have  been  more  elegantly  and  accurate- 
ly worded,  but  its  meaning  is  plain  and  sub- 
mits the  real  matters  In  dispute.  There  was 
abundant  evidence  to  support  the  facts  re- 
quired to  be  found.     Nor  do  we  think  that 


Digitized  by 


i^oogle 


070 


200  SOUTHWESTERN  BIEPORTEB 


(Mo. 


the  jury  was  misled  by  being  required  to  find 
that  defendant  was  "merely  acting  In  a 
friendly  capacity  and  was  not  a  party  to  the 
corn  transaction."  It  may  be  a  little  hard 
for  the  plalntlfr,  suffering  so  severe  a  loss, 
to  appreciate  the  "friendly  capacity"  of  de- 
fendant in  this  transaction ;  but  the  jury 
doubtless  understood  that  this  meant  that 
defendant  did  not  for  a  consideration  guar- 
antee the  collection  of  this  draft  and  itself 
assume  the  risk  of  loss. 

It  is  also  true,  as  plaintiff  suggests,  that 
when  defendant  received  these  drafts  with 
bills  of  lading  attached  Its  "friendly  capac- 
ity" required  it  not  to  deliver  the  corn  to 
the  consignee  till  the  drafts  were  paid.  The 
bills  of  lading  represented  the  corn,  and  no 
title  or  right  of  i)osse8sion  passed  to  the  con- 
signee so  long  as  the  bills  of  lading  were 
rightfully  held  by  another.  Davenport  Na- 
tional Bank  v.  Homeyer,  45  Mo.  145,  100  Am. 
E>ec.  363.  And  the  raUroad  is  liable  if  it  de- 
livered the  corn  to  the  consignee  before  the 
payment  of  the  drafts  attached  to  the  bills 
of  lading.  Bchwarzschlld  &  Sulzberger  Co. 
V.  Railroad,  76  Mo.  App.  623,  625.  There  is 
not,  however,  cither  in  the  pleading  or  in  the 
evidence,  any  suggestion  that  defendant  made 
Itself  liable  because  of  negligence  or  wrong- 
doing in  delivering  or  permitting  a  delivery 
of  the  corn  without  enforcing  payment  of  the 
drafts.  The  plaintiff  did  not  choose  to  go 
Into  the  question  of  how  the  grain  company 
got  possession  of  the  corn  without  the  bills 
of  lading  to  which  the  drafts  were  attached, 
and  defendant  did  so  only  incidentally.  Such 
inquiry,  however,  would  be  foreign  to  the  is- 
sues raised.  The  most  that  appears  is  that 
the  grain  company  got  possession  of  the  corn 
at  Memphis,  Tenn.,  without  the  bills  of  lad- 
ing; but  whether  this  was  the  place  of  con- 
signment is  not  shown.  The  defendant  bank 
sent  the  drafts  with  bills  of  lading  attached 
for  collection  to  its  correspondent  in  St 
Louis,  and  same  were  returned  after  present- 
ment and  protest.  The  defendant  bank  and 
plaintiff  then  attempted  to  divert  the  corn 
and  sell  it  to  other  parties,  but  this  failed 
because  of  delivery  of  the  com  to  the  West 
Tennessee  Grain  Company. 

[6]  We  do  not  find  any  material  error  in  the 
admission  or  rejection  of  evidence.  Com- 
plaint is  made  that  the  court  rejected  evi- 
dence that  other  parties  than  plaintiff  owned 
part  of  the  com  in  the  two  cars  represented 
by  the  unpaid  drafts.  This  we  find  was  ful- 
ly shown,  but  is  not  material.  Plaintiff 
owned  and  sold  more  com  than  was  in  these 
two  cars,  since  bis  corn  came  to  $1,090.40  and 
the  tfro  rejected  drafts  to  $1,009.10  without 
protest  fees.  Some  of  plaintiff's  com  was  in 
the  third  car  and  perhaps  some  corn  other 
than  his  was  in  the  two  rejected  cars.  The 
adjustment  was  made,  however,  by  plaintiff 
paying  back  all  he  received  for  the  corn  and 


defendant  then  paying  him  for  all  his  com  It 
had  collected  for.    This  was  proper. 

[7]  Defendant  was  allowed  to  prove  the 
custom  of  banks  in  handling  drafts  with  bills 
of  lading  attached  and  as  to  giving  the  cus- 
tomer credit  for  the  amount  at  the  time  and 
then  charging  same  back  in  case  of  failure  to 
collect.  The  plahitlff  objected  to  this  on  the 
ground  that  this  case  must  depend  on  its  own 
facts  and  not  on  any  custom.  Tills  is  cor- 
rect, and  so  the  trial  court  stated  at  the  time, 
but  admitted  the  evidence  on  the  ground  that 
it  might  throw  some  light  on  why  this  ar- 
rangement was  made  between  the  parties. 
We  do  not  approve  the  court's  action,  but  do 
not  think  this  reversible  error.  The  witness 
stated  there  was  no  positive  rule  either  way, 
but  generally  such  drafts  were  taken  merely 
for  collection  at  the  customer's  risk;  and 
whether  credit  with  the  right  to  check  on 
same  was  given  at  once,  or  not  till  the  collec- 
tion was  made,  depended  on  the  financial 
standing  of  the  particular  customer  and  the 
faith  the  bank  had  in  the  customer  paying 
back  in  case  collection  failed.  The  answer 
therefore  only  disclosed  what  the  law  and 
good  sense  would  dictate,  and  this  ought  not 
to  be  prejudicial. 

This  case  decides  no  more  than  that  tlie 
bank  is  not  responsible  for  the  plaintUTs  lo^ 
on  the  facts  disclosed,  and,  no  serious  error 
appearing  in  the  trial,  the  Judgment  is  af- 
firmed. 

FARRINGTON  and  BRADLBX,  33^  con- 
cur. 


VILLAGE  OF  MARBLE  HILL  v.  CALD- 
WELL et  al.     (No.  2167.) 
(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6,  1918.) 

1.  CbucinalLaw  «=>1076(4)— Appeal— Bond 
—Conditions. 

Under  Rev.  St.  1909,  {  9539,  providing  that 
appeals  from  police  courts  and  for  violation  of 
an  ordinance  of  a  town  or  village  shall  be  in 
the  nature  of  a  criminal  appeal  from  a  justice 
of  the  peace,  and  that  when  an  appeal  is  tak- 
en from  the  judgment  in  such  police  court  de- 
fendant shall  be  required  to  give  bond  as  in  ap- 
peals in  trials  for  misdemeanors  before  a  jus- 
tice of  the  peace,  etc.,  a  village  could  not  recov- 
er judgment  for  fine  and  costs  on  the  appeal 
bond  given  by  defendant  in  a  prosecution  for 
violating  its  ordinance  on  appeal  from  the  cir- 
cuit court  to  the  Court  of  Appeals,  on  account 
of  the  condition  of  the  bond  that  he  should  pay 
all  damages  and  costs  awarded  against  him  by 
the  Court  of  Appeals,  since  the  bond  was  in 
the  form  and  contained  the  conditions  of  a  bond 
in  civil  appeal,  while  the  bond  which  defendant 
in  such  case  is  required  to  give  is  one  securing 
his  appearance  as  in  a  misdemeanor. 

2.  Criminal  Law  €=91076(4)— AppbaI/— Bond 
—Conditions. 

When  the  law  only  requires  the  appeal  bond 
to  be  conditioned  that  appellant  be  and  appear 
in  the  proper  court  and  not  depart  without 
leave,  the  insertion  of  conditions  binding  appel- 
lant and  his  sureties  to  pay  any  judgment  for 
fine  and  costs  which  may  be  rendered  against 
him  is  not  binding,  and  cannot  be  enforced. 
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Appeal  from  Circuit  Court,  Bollinger  Coun- 
ty; Peter  H.  Huck,  Judge. 

Suit  by  the  Village  of  Marble  Hill  against 
Joseph  W.  Caldwell  and  others.  From  judg- 
ment for  plaintiff,  defendants  appeal.  Judg- 
ment reversed. 

See,  also,  189  Mo.  App.  286,  176  S.  W.  294 ; 
178  S.  W.  226. 

Geo.  E.  Conrad  and  Wm.  M.  Morgan,  both 
of  Marble  Hill,  for  api)ellant3.  Antbony  & 
Davis,  of  Fredericktown,  for  respondent. 

STDRGIS,  P.  J.  This  suit  Is  on  an  ap- 
peal bond  given  by  defendant  in  the  case  of 
ViUage  of  Marble  Hill,  Respondent,  v.  Cald- 
well, Appellant,  on  appeal  from  the  circuit 
court  of  Bollinger  county  to  the  St.  Louis 
Court  of  Appeals,  and  there  affirmed.  That 
case  originated  in  the  police  court  of  Marble 
Hill,  and  was  a  prosecution  for  the  violation 
of  a  town  ordinance.  The  case  was  api>ealed 
to  the  circuit  court,  and  on  trial  anew  in 
that  court  the  defendant  was  found  guilty, 
and  a  fine  of  $1  assessed.  The  defendant  ap- 
pealed to  the  St.  Louis  Court  of  Appeals,  and 
gave  Iwnd  in  the  sum  of  $100,  with  these 
conditions: 

"Now  therefore,  if  the  said  Joseph  W.  Cald- 
well shall  prosecute  this  appeal  with  due  dili- 
gence to  a  decision  in  the  said  St.  Louis  Court 
of  Appeals,  and  shall  perform  such  judgment 
as  shall  be  given  by  the  said  St.  Louis  Court 
of  Appeals  in  the  premises  and  such  a  judg- 
ment as  the  St.  Louis  Court  of  Appeals  shall 
direct  the  circuit  court  of  Bollinger  county, 
aforesaid,  to  give ;  and  in  case  the  judgment 
first  aforesaid  of  the  last-named  court  or  any 
part  thereof  shall,  by  said  St.  Louis  Court  of 
Appeals  be  affirmed,  if  then,  the  said  appellant 
shall  comply  with  and  perform  so  far  as  it 
may  be  affirmed,  and  shall  pay  all  damages  and 
costs  which  may  be  awarded  against  said  appel- 
lant by  said  St.  Louis  Court  of  Appeals,  then 
this  obligation  shall  be  null  and  void ;  other- 
wise it  shall  remain  in  full  force  and  effect." 

This  bond  was  signed  by  the  other  de- 
fendants in  this  cause  as  sureties.  The  peti- 
tion is  based  on  and  recites  the  giving  of 
this  bond  and  its  conditions,  and  alleges  a 
violation  thereof  in  this: 

"That  the  said  Joseph  W.  Caldwell,  as  ap- 
pellant in  said  cause,  failed  to  prosecute  this 
appeal  with  due  diligence  to  a  decision  in  the 
said  St.  Louis  Court  of  Appeals,  and  said  judg- 
ment of  the  circuit  court  of  Bollinger  county, 
was  in  all  things  affirmed  by  said  St.  Louis 
Court  of  Appeals,  leaving  the  judgment  ren- 
dered in  said  circuit  court  for  debt  and  costs 
standing  in  full  force  and  effect  against  him  and 
his  sureties,  that  afterward  the  plaintiff,  through 
his  attorneys  demanded  of  said  Joseph  W. 
Caldwell  and  his  said  sureties,  the  other  defend- 
ants, the  payment  of  said  judgment  and  costs, 
but  that  they  failed  and  refused  to  do  so,  and 
that  the  amount  still  remains  unpaid." 

The  plaintiff  in  the  present  case  sought  and 
obtained  a  Judgment  for  the  amount  of  the 
fine  and  costs  against  Caldwell  and  the  sure- 
ties on  such  bond.     The  defendants  appeal. 

Bespondent's  chief  contention  for  an  af- 
firmance of  the  Jndgment  is  directed  to  the 
insufficiency  of  the  abstract,  claiming  that 
such  abstract  fails  to  show  the  signing  and 


filing  of  any  bUl  of  exceptions,  makes  no  dis- 
tinction between  the  record  proper  and  mat- 
ters of  exceptions,  etc.  These  matters  might 
be  of  more  consequence  were  it  not  that  mat- 
ters fatal  to  plaintiff's  recovery  appear  on 
the  face  of  the  petition.  If  the  petition  fails 
to  state  a  cause  of  action,  or,  what  is  equal- 
ly fatal,  states  facts  showing  that  plaintiff 
cannot  recover,  then  all  else  may  be  forgot- 
ten. 

Now  the  petition  does  state  all  the  facts 
above  narrated,  showing  that  the  bond  in 
question  was  given  on  an  appeal  from  the 
circuit  court  to  the  Court  of  Appeals  in  a 
case  founded  on  the  violation  of  a  city  ordi- 
nance, and  the  plaintiff  seeks  to  recover  a 
Judgment  on  <hi8  bond  for  fine  and  costs  be- 
canse  of  the  conditions  of  such  appeal  bond 
to  that  effect.  These  facts,  instead  of  stat- 
ing a  cause  of  action,  show  that  plaintiff 
cannot  recover,  and  for  these  reasons. 

[1]  The  bond  in  qnestion  is  in  the  form 
and  contains  the  conditions  of  a  bond  in  civil 
appeal,  and  not  those  of  criminal  appeal.  It 
is  only  by  virtue  of  the  conditions  of  the 
bond  binding  plaintiff  and  his  sureties  to 
pay  the  Judgment  of  the  circuit  court  in  case 
of  affirmance  tltat  plaintiff  claims  the  right 
to  rectfver  here.  Had  the  bond  been  such  as 
is  required  on  appeals  In  misdemeanor  cas- 
es, no  such  conditions  would  be  contained 
therein,  bat  only  that  defendant,  appellant, 
be  and  appear  in  the  proper  courts  and  not 
depart  without  leave.  The  one  is  a  mere 
appearance  bond,  and  the  other  secures  the 
payment  of  the  judgment 

It  has  been  held  many  times  that,  while 
the  proceeding  itself  to  collect  penalties  for 
violations  of  city  ordinances  is  a  dvil  action, 
the  procedure  therein  is  criminal.  City  of 
Greenfield  v.  Farmer,  196  Mo.  App.  209,  190 
S.  W.  406 ;  City  of  Cassville  v.  Jlmerson,  75 
Mo.  App.  426;  Kansas  City  v.  Neal,  49  Mo. 
App.  72 ;  King  City  v.  Duncan,  238  Mo.  513, 
618,  142  S.  W.  246.  It  is  also  pointed  oat  in 
this  last  case  that  it  is  within  the  power  of 
the  Legislature  to  prescribe  the  procedure  in 
such  cases,  both  as  to  trials  and  appeals,  and 
that  prior  to  1895  the  procedure  was  that  of 
civil  cases,  but  since  then  (Acts  1885,  pp.  65, 
73)  such  procedure,  in  cities  of  the  fourth 
class  at  least,  has  by  statute  been  the  same 
as  in  misdemeanors.  Section  9343,  R.  S. 
1909.  No  such  change,  however,  seems  to 
have  been  then  made  with  reference  to  towns 
and  villages,  to  which  class  plaintiff  belongs, 
but  the  statute  with  reference  to  appeals  pro- 
vided and  still  reads  that  the  appeal  bond 
shall  be  "conditioned  for  the  personal  ap- 
pearance of  the  defendant  before  the  appel- 
late court,  on  the  first  day  of  the  next  term 
thereof,  and  for  the  payment  of  such  fine 
and  costs  as  may  be  adjudged  against  appel- 
lant in  the  appellate  court"  Section  9461, 
R.  S.  1909.  In  1907,  however  (Laws  1907,  p. 
91,  now  section  9539,  B.  S.  1909)  this  statute 
was  enacted: 
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"Appeals  from  police  courts  and  for  violation 
of  an  ordinance  of  a  city,  town  or  village  shal} 
be  in  the  nature  of  a  criminal  appeal  from  a  jus- 
tice of  the  peace.  And  when  an  appeal  is  taken 
from  the  judgment  of  such  police  court,  the  de- 
fendant shall  be  required  to  give  bond  as  io 
appeals  in  trials  for  misdemeanors  before  a 
justice  of  the  peace,  notwithstanding  any  ordi- 
nance or  city  charter  to  the  contrary.  If,  on 
trial  in  the  court  having  jurisdiction  of  such 
appeal,  the  defendant  shall  be  convicted  and 
fails  or  refuses  to  pay  the  costs  and  fine  assess- 
ed against  him,  such  fine  and  costs  may  be  col- 
lected as  if  no  appeal  had  been  talsen,  and  de- 
fendant may  be  committed  to  a  workhouse  or 
compelled  to  work  out  such  fine  and  costs,  as 
provided  by  law  for  collecting  fines  and  costs 
in  police  courts  when  no  appeal  has  been  taken." 

This  statute  clearly  Intended  to  and  does 
supersede  the  old  statute  previously  In  force, 
and  still  on  the  statute  books  as  section 
9461,  applicable  to  appeals  in  towns  and  Til- 
lages, 80  that  at  the  present  time  the  pro- 
cedure In  prosecutions  for  violations  of  either 
dty  or  town  ordinances  is  criminal  and  not 
cMl.  The  appeal  bond  which  defendant  In 
such  case  Is  required  to  give  Is  one  securing 
his  appearance  as  in  a  misdemeanor,  and 
not  one  binding  him  and  bis  sureties  to  pay 
the  fine  and  costs  if  the  Judgment  be  affirm- 
ed. City  of  Tarklo  v.  Loyd,  109  Mo.  App. 
171,  174,  82  S.  W.  1127. 

[2]  It  has  also  been  held — and  we  think 
rightly  so — that  when  the  law  only  requires 
the  appeal  bond  to  be  conditioned  that  the 
appellant  be  and  appear  in  the  proper  court 
and  not  depart  without  leave,  then  the  inser- 
.  tion  in  such  bond  of  conditions  binding  such 
appellant  and  his  sureties  to  pay  any  judg- 
ment for  fine  and  costs  which  may  be  ren- 
dered against  him  is  not  binding,  and  cannot 
be  enforced.  Hewlett  v.  Turner,  93  Mo.  App. 
20;  State  v.  Lewis,  61  Mo.  App.  633;  City  of 
California  t.  Harlan,  75  Mo.  App.  506. 

It  Is  true  that  the  procedure  whidi  is  said 
to  be  criminal  and  the  appeal  bonds  spoken 
of  In  cases  heretofore  cited  relate  to  appeals 
from  the  police  or  mayor's  court  to  the  cir- 
cuit court,  or  court  having  criminal  Jurisdic- 
tion, and  it  is  suggested  that  a  different  rule 
might  apply  to  appeals  from  the  circuit  court 
after  trial  de  novo  to  a  Court  of  Appeals. 
This  again  depends  on  whether  such  proce- 
dure is  civil  or  criminal,  for  that  determines 
the  character  of  the  appeal  bond.  Thlsques-' 
tion  was  clearly  decided  In  Golden  City  ▼. 
HaU,  68  Mo.  App.  627,  where  it  was  held 
that  the  method  of  appeal  from  circuit  courts 
to  Courts  of  Appeals  provided  for  In  civil 
cases  does  not  apply  to  appeals  in  cases  of 
prosecutions  under  dty  ordinances,  because 
the  procedure  Is  criminal.  The  court  there 
said: 

"We  do  not  rule  that  violations  of  ordinances 
of  cities  of  the  fourth  class  should  be  denominat- 
ed misdemeanors;  but  we  do  hold  that  the 
Legislature  has  evidently  fixed  the  status  of 
such  cases  in  their  trial  and  in  their  appeal  to 
the  court  of  criminal  jorisdictiou  the  same  as 
cases  of  misdemeanor.  The  status  of  such 
cases  in  the  court  of  criminal  jurisdiction  being 


thus  fixed,  it  must  reasonably  follow  that  th« 

appeal  from  such  court  will  be  governed  by  the 
same  mode  of  procedure  which  applies  to  misde- 
meanor cases.  With  respect  to  the  mode  of 
trial  and  the  manner  and  requisites  of  appeal, 
the  statute  has  classed  offenses  against  the  <w- 
dinances  with  misdemeanors." 

If  the  procedure  on  such  am)eal  is  govern- 
ed by  the  law  applicable  to  criminal  cases 
In  one  respect,  it  must  be  so  in  others.  Hew- 
lett v..  Turner,  93  Mo.  App.  20,  23.  This  rul- 
ing in  the  Golden  City  Case  Is  approved  and 
cited  by  the  Supreme  Court  In  King  City  v. 
Duncan,  238  Mo.  613,  620,  142  S.  W.  246,  In 
support  of  the  proposition  that  the  Legisla- 
ture "had  the  power  to  prescribe  the  proce- 
dure in  the  appellate  court." 

It  follows,  therefore,  that  the  conditions  of 
the  bond  sued  on  here,  obligating  the  defend- 
ant Caldwell  and  his  sureties  to  pay  the 
Judgment  of  fine  and  costs,  Is  an  enlargement 
of  the  conditions  of  the  appeal  bond  beyond 
those  required  by  law,  and  same  cannot  be 
enforced.  The  plaintiff  must  look  to  the  pro- 
visions of  sections  9539  and  9458,  R.  S.  1909, 
for  its  remedy.  The  Judgment  of  the  trial 
court  is  reversed. 

FARRINGTON  and  RRADLET,  JJ.,  con- 
cur. 


KERR  v.  BUSH.     (No.  2060.) 

(Springfield  Ourt  of  Appeals.     Missouri. 
Feb.  6,  1918.) 

1.  Railroads  ®=»348(2)— Dkaths  at  Cboss- 
iKG — Evidence. 

Evidence  held  suffident  to  support  a  finding 
that  plaintiff's  deceased  was  on  a  crossing  and 
not  on  the  right  of  way  when  struck  by  a  train. 

2.  Railboads  €=»34<5(4)—Cbos8ings— Signals 
—  Neghgencb  —  Burden  of  Proof  —  Con- 
tbibutobt  negligence. 

Failure  of  trainmen  to  give  signals  when 
approaching  a  crossing  as  required  by  Rev.  St. 
1900,  §  3140,  is  negligence  per  se  which  casts  the 
burden  on  the  railroad  to  show  such  failure  was 
not  the  cause  of  Injury;  but,  where  negligence 
of  plaintiff  contributing  to  and  mingling  with 
defendant's  negligence  m  causing  the  injury  is 
shown,  the  burden  is  overcome. 

3.  Railboads  €=>350(26)— Injuries  at  Cross- 
ing —  Contributory  Neoligence  —  Ques- 
tion FOR  JUBT. 

Whether  one  killed  on  'a  railroad  crossing 
where  no  statutory  signals  were  given  and  the 
night  was  dark  and  rainy  was  guilty  of  con- 
tributory negligence  in  not  seeing  or  hearing  the 
train  hild,  under  the  evidence,  a  question  for 
the  jury. 

4.  Railroads  (S=>346(4)  —  Deaths  at  Cross- 
ings— Signals— Statutes  Applied. 

Rev.  St  1909,  i  3140,  throwing  the  burden 
on  railroad  to  show  that  failure  to  give  statutory 
signals  was  not  the  cause  c^  injuries  at  a 
crossing,  does  not  apply  to  one  killed  on  the 
crossing  who  was  walking  down  the  track  and 
not  across  the  track. 

6.  Trial  «=>29B(3)— RxvxBSiBia  Bkrob— In- 
structions. 
It  was  reversible  error,  where  the  principal 
instruction  for  plaintiff  covering  the  whole  case 
failed  to  state  that  signals  required  at  railroad 
crossings  by  Rev.  St.  1909,  §  3140,  only  appUed 
to  those  walking  along  the  highway,   although 
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the  c<rart  give  midi  Bn  initraetioo  iit  defendaat'ft 
raqtKfrt 

Appeal  from  Clrciilt  Court,  Stone  County; 
Fred  Stewart,  Judge. 

Action  by  Susie  Kerr  against  B.  V.  Bnsh, 
receiver  of  the  St.  Lonla,  Iron  Mountain  ft 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded.  > 

Barbour  &  MdDavld,  of  Springfield,  Rufe 
Scott,  of  Galena,  and  James  F.  Green,  of 
St.  Louis,  for  appellant.  O.  W.  Thomberry, 
of  Galena,  and  Hamlin,  Oolllna  ft  Hamlin,  of 
Springfield,  for  respondent. 

STUR6IS,  P.  J.  The  plaintiff,  as  widow 
of  William  Kerr,  deceased,  sues  for  damages 
under  the  wrongful  death  statute  for  the 
death  of  her  husband  caused  by  the  alleged 
negligence  of  the  de^dant  in  operating  as 
receiver  the  St.  Louis,  Iron  Mountain  ft 
Southern  Railroad.  The  deceased  met  his 
death  on  the  night  of  March  1,  1916,  at  or 
near  a  public  road  crossing  some  three  miles 
east  of  Galena,  Stone  county,  Mo.,  where  his 
body  .was  found  about  9  o'clock  p.  m.  The 
railroad  runs  north  and  south  through  the 
town  of  Galena  and  Just  south  of  the  town 
turns  east,  crosses  James  river,  and  runs 
east  and  then  southeast  to  the  town  of  Reeds 
Spring.  The  deceased  was  a  farmer  and 
lived  adjoining  the  defendant's  right  of  way 
on  the  south  something  more  than  a  quarter 
of  a  mile  east  of  the  crossing  where  he  met 
his  death,  and  was  at  the  time  going  from 
Galena  to  his  home.  The  public  road  from 
Galena  to  Reeds  Spring  also  peases  deceas- 
ed's home  and  follows  the  same  general  di- 
rection of  the  railroad,  and,  crossing  It  at 
right  angles  from  the  north  side  to  the  south 
aide  at  Scobee  Crossing,  continues  east  past 
deceased's  residence,  which  is  between  the 
wagon  road  and  the  railroad  and  dose  to 
each. 

The  petition  alleges  that  the  deceased  was 
returning  home  from  Galena  on  the  night  of 
March  1st,  and  In  doing  so  was  traveling  the 
public  road  to  the  Scobee  Crossing,  and  while 
attempting  to  cross  the  railroad  at  such 
crossing  was  struck  and  killed  by  defendant's 
work  train  running  west  toward  Galena. 
The  sole  ground  of  negligence  alleged  was 
that  this  train  was  run  at  a  high  and  dan- 
gerous rate  of  speed  across  the  public  road 
without  giving  any  statutory  warning  of 
ringing  the  bell  or  sounding  the  whistle.  It 
Is  distinctly  alleged  that  deceased  was  at  all 
times  traveling  on  the  public  highway  and 
was  crossing  the  raUroad  in  so  doing  when 
he  was  stmck  and  killed. 

The  answer  Is  a  general  denial  and  pleads 
contributory  negligence,  In  that  the  deceased 
carelessly  and  without  looking  or  listening 
went  upon  the  railroad  track  In  front  of  an 
approaching  train  and  was  thereby  stmck 
and  killed.  The  reply  denies  the  contributory 
negllgeuce,  and  Mya  that  the  night  was  daik 
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and  the  engine  of  defendant's  train  was  ran- 
nlng  without  a  headlight  or  any  light  and 
was  poshing  a  freight  car  In  front  of  the 
engine ;  that  no  signal  or  warning  was  giv- 
en; and  that  owing  to  the  conditions  the 
deceased  had  no  warning  of  the  train's  ap- 
proadi. 

The  defendant's  theory,  developed  at  the 
trial.  Is  that  the  deceased  approached  this 
crossing  traveling  down  the  railroad  track 
going  home,  and  that  he  was  struck  and  kill- 
ed while  on  or  trying  to  cross  the  cattle 
guard  at  the  side  of  the  public  road;  or  at 
least  the  evidence  makes  this  as  probable  as 
the  plaintiff's  theory.  The  last  time  William 
Kerr  was  seen  alive  was  at  Galena,  appar- 
ently starting  home  about  S  o'clock  In  the 
evening  by  going  east  on  the  public  road. 
This  road,  however,  after  crossing  James 
river  Just  east  of  town  on  a  bridge  further 
north  than  the  railroad  bridge,  there  divides ; 
one  road  going  north  and  east  over  the  hills 
and  returning  to  the  raUroad,  the  other  go- 
ing south  and  passing  under  the  railroad 
river  bridge  and  thence  east  on  the  south 
side  of  the  railroad.  There  was  a  path 
leaving  this  southern  brandi  near  the  rail- 
road bridge  by  which  pedestrians  frequently 
went  onto  the  raUroad  track  and  thence  east 
along  such  tratik.  No  one  knows  whldi  of 
the  three  roads  (the  north  public  road,  the 
middle  railroad,  or  the  south  public  load) 
the  deceased  travried  toward  the  fatal  cross- 
ing, thoagh  the  case  proceeded  upon  the  gen- 
eral assumption  that  It  was  either  the  north 
pnbUc  road  or  the  railroad.  There  was  evi- 
dence that  deceased  had  used  both  routes 
more  or  less  freqnently.  This,  however.  Is 
not  very  material,  as  all  these  roads,  the  two 
wagon  roads  and  the  railroad,  again  con- 
verge at  what  is  called  the  Covey  Crossing,  a 
half  mile  or  more  west  of  and  before  reach- 
ing the  Scobee  Crossing  where  deceased  was 
killed.  From  the  Covey  Crossing  to  the  Sco- 
bee Crossing  the  public  road  and  the  raUroad 
are  nearly  parallel  and  dose  together.  The 
material  point  is  to  know  whether  the  de- 
ceased traveled  from  the  Covey  Crossing  to 
the  Scobee  Crossing  along  the  pubUc  road  or 
the  raUroad  track,  for  that  determines 
whether  when  kUled  he  was  crossing  the 
raUroad  on  the  pubUc  road  or  was  crossing 
the  public  road  on  the  raUroad. 

[1]  That  deceased  was  strudi  and  kUled  at 
the  crossing  (however  he  approached  it)  as 
the  Jury  found,  we  think  amply  supported 
by  substantial  evidence.  His  body  was  found 
by  a  traveler  on  the  railroad  an  hour  or  less 
after  the  train  In  question  passed  over  this 
crossing.  The  trainmen,  however,  knew 
nothing  of  the  accident  The  deceased's 
body  was  found  60  feet  or  more  west  of  the 
west  cattle  guard  lying  between  the  rails,  but 
the  evidence  all  showed  that  It  was  dragged 
at  least  from  such  cattle  guard.  There  Is 
substantial  evidence  that  there  .was  blood 
and  brains  near  the  north  raU  at  a  point  at 
least  two  or  three  feet  east  of  the  east  side 
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of  this  cattle'  guard  and  therefore  In  the 
public  highway,  tbongh  some  10  feet  from 
the  traveled  wagon  track.  As  the  train  was 
going  west  some  15  to  20  miles  per  hour 
when  It  Btmck  deceased,  he  could  hardly, 
when  struck,  have  been  further  west  than 
the  first  blood  spots,  and  was  likely  struck 
and  knocked  some  distance  by  the  first  im- 
pact and  left  these  traces  when  he  next 
touched  the  rail  and  ties.  This  Is  further 
shown  by  his  cap  being  found  Just  east  of  the 
cattle  guard  and  in  the  highway  at  or  near 
the  same  place  as  the  blood  and  brains. 
Some  lemons  which  the  deceased  carried 
were  found  under  the  cattle  guard.  If  the 
deceased  approached  along  the  highway.  It  is 
not  unnatural,  in  view  of  its  muddy  condi- 
tion, that  he  walked  along  the  side  of  the 
traveled  track  rather  than  in  it  This  point 
is  therefore  settled  by  the  jury's  verdict. 

[2]  It  is  also  settled  in  the  same  way  that 
defendant  was  negligent  in  failing  to  give 
any  warning  by  bell  or  whistle  in  approach- 
ing this  crossing.  Several  witnesses  who  were 
in  a  position  to  observe  and  know  so  testify, 
and  the  evidence  on  this  point  cannot  be  call- 
ed weak.  This  failure  to  give  the  statutory 
signal  by  bell  or  whistle  in  approaching  a 
public  road  is  negligence  per  se;  and,  .with 
the  finding  that  deceased  was  killed  and 
plaintiff's  damage  was  sustained  at  such 
crossing,  the  burden  is  cast  on  defendant  to 
show  that  such  negligence  was  not  the  cause 
of  such  injury.  Section  3140,  K.  S.  1900. 
The  rule  is  stated  in  McNulty  v.  Railroad, 
203  Mo.  47S,  477,  101  S.  W.  1082,  that: 

"The  eflEect  of  the  statute,  section  1102,  B. 
S.  1808,  adopted'  in  1881,  has  been  to  chance 
the  law  in  this  respect,  go  as  to  make  a  prima 
facie  case  by  proof  of  the  failure  to  ring  the 
bell  accompanied  by  an  injury  at  the  crossing. 
Then  need  be  no  proof  that  the  failure  caused 
the  injury.  The  law  supplies  that  proof,  and 
casts  the  burden  upon  the  defendant  to  show 
that  the  failure  to  ring  the  bell  was  not  the 
caase  of  the  injury." 

It  is  the  general  rule  In  negligence  cases 
that  the  plaintiff  .mnst  show  a  causal  connec- 
tion between  the  negligent  act  and  the  in- 
jury or  damage ;  but  sudi  is  not  the  law  by 
reason  of  our  statute  in  a  case  of  negligence 
for  failure  to  give  statutory  signals  at  road 
crossings. 

"Such  would  also  be  the  rule  as  to  failure 
to  give  the  statutory  signals,  were  it  not  that 
the  effact  of  the  statute  (section  3140,  R.  S. 
1009)  has  t>een  to  change  the  law  in  this  re- 
spect, so  as  to  make  a  prima  facie  case  by  proof 
of  the  failure  to  give  the  signals,  accompanied 
by  an  injury  at  the  crossing.  There  need  l>e 
no  proof  that  the  failure  to  give  the  signals 
caused  the  injury.  The  law  supplies  that  proof 
and  casts  the  burden  upon  the  defendant  to  show 
that  the  failure  to  ring  the  bell  was  not  the 
cause  of  the  injury."  Byars  v.  Railroad,  161 
Mo.  App.  692,  707,  141  S.  W.  926,  930;  2 
Thompson  on  Negligence,  I  1587 ;  Huckshold  ▼. 
Railroad,  90  Mo.  648,  2  8.  W.  80K. 

In  McGee  v.  Railroad,  214  Mo.  630,  544, 
114  S.  W.  33,  87,  the  court  quoted  the  stat- 
ute and  said: 

"Under  that  statute,  plaintiffs  were  relieved 
from  proof  that  the  failure  to  ting  the  beO  or 


t  sound  the  whistle  was  the  proximate  cause  of 
the  injury.  The  statute  suppliea  the  causal 
connection.  In  other  words,  given  proof  of  a 
failure  to  comply  with  the  law  and  that  injury 
ensued  at  the  crossing  (as  here),  then  the  stat- 
ute raises  a  presumption  that  the  injury  was 
the  result  of  disobeying  the  statute — that  they 
bore  the  relation  of  cause  and  effect — and  the 
burden  is  cast  upon  the  defendant  to  show  that 
the  failure  to  give  the  statutory  signals  did  not 
cause  the  injury." 

[3]  The  above  rule,  however,  does  not  re- 
lieve the  plaintiff  of  the  consequences  of  con- 
tributory negligence  as  a  defense  (White- 
sides  v.  Railroad,  186  Mo.  App.  608,  617,  172 
S.  W.  467);  and  the  defendant  disdiarges 
the  burden  cast  upon  him  by  the  statute  if  it 
shows  that  the  deceased  was  guilty  of  negli- 
gence contributing  to  and  mingling  with  de- 
fendant's negligence  in  causing  the  injury. 
The  evidence  is  that  the  railroad  track  at 
this  point  was  straight  and  unobstructed; 
and  that  under  normal  conditions  a  train 
could  be  readily  seen  and  beard  for  sudi  a 
distance  as  to  make  the  fact  that  deceased, 
with  sight  and  hearing  unimpaired,  went  in 
front  of  this  train,  speak  negligence  on  bis 
part,  for  it  was  only  a  step  from  safety  to 
danger  and  from  danger  to  safety.  It  was  to 
rebut  this  contributory  negligence,  and  not 
as  an  original  ground  of  negligence,  that  the 
plaintiff  showed  by  substantial  evidence  that 
the  night  was  very  dark,  stormy  and  surly ; 
that  the  train  was  running  downgrade  not 
working  steam  and  without  a  headlight  or 
any  light ;  that  it  was  March  1st  and  a  rath- 
er strong  March  wind  was  blowing.  It  had 
recently  been  raining  also,  and  a  small 
mountain  creek  Just  beyond  the  right  of  way, 
with  a  sycamore  tree,  branches  and  all,  felled 
acroos  it  for  a  foot  log,  was  making  consid- 
erable "roar" — so  mudt  so  tliat  <Mie  witness 
said  he  could  not  be  heard  across  it  in  trying 
to  talk  to  another  witness  on  the  other  side. 
Under  these  facts,  and  aided  by  the  presump- 
tion of  due  care  attending  the  deceased 
(Grumpley  v.  Railroad,  111  Mo.  152,  158,  19 
S.  W.  820),  the  deceased  cannot  be  declared 
negligent  as  a  matter  of  law  in  not  seeing  or 
hearing  the  approaching  train. 

The  difficult  question  in  the  case  la  de- 
fendant's insistence  that  deceased,  thou^  in- 
jured at  the  crossing,  was  not  within  the 
protection  of  our  statute  relating  to  train 
signals  at  road  crossings  and  injuries  caused 
by  fBUure  to  give  same,  unless  it  be  shown 
that  deceased  was  a  traveler  on  the  public 
highway  crossing  the  railroad  rather  than  a 
trav^er  on  the  railroad  apprpadiing  or 
crossing  the  highway.  The  rule  Is  stated  in 
2  Thompson  on  Negligence,  1 1560,  thus: 

"But  it  has  been  well  reasoned  tliat  this  omis- 
tAoa  is  negligence  as  a  mattor  of  law  only  when 
injury  results  therefrom  to  persons  or  animala 
endeavoring  or  intending  to  croas  the  track 
upon  a  street  or  highway  crossing ;  and  this  for 
the  manifest  reason  that  the  object  of  the  stat- 
ute is  to  protect  persons  and  animals  ia  tbia 
situation,  and  not  in  other  situationa.'* 
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In  3  MUott  on  BaUroads,  I  llfiS,  p.  383, 
tlie  law  ia  thus  stated: 

"Where  the  statute  does  not  specifically  deag- 
nate  the  class  to  whom  the  duty  is  owing,  the 
courts  have  usually  construed  it  to  he  due  only 
to  those  who  are  about  to  use,  are  using  or 
have  lately  used  tiie  crossing,  and  have  held  that 
no  others  could  recover  for  injuries  resulting 
from  a  failure  to  give  the  signals"— citing  two 
Missoari  cases,  Bell  v.  Hannibal,  etc.,  BaUroad, 
72  Mo.  50 ;  Evans  t.  Atlantic,  etc,  B.  Co.,  62 
Mo.  49. 

In  Bohback  r.  Pacific  Ballroad,  43  Mo.  187, 
onr  statute  was  held  not  to  apply  to  an  em- 
ploye of  the  railroad  though  working  at  and 
Injured  at  the  crossing  of  a  public  street 
and  the  railroad;    the  court  observing  that: 

"It  is  obvious  that  the  enactment  of  the  law 
was  intended  primarily  for  the  protection  of  the 
traveling  public  and  passengers." 

In  Evans  v.  Ballroad,  62  Mo.  49,  Z1,  the 
court  said: 

"The  object  of  the  statute  Is  manifestly  to 
protect  persons  passing  on  the  road  or  high- 
way," and  not  those  at  nearby  private  cross- 
ings. 

In  that  case  the  plaintiff  was  an  employ^ 
crossing  the  railroad  at  a  path  near  the  pub- 
lic crossing.  In  Bell  v.  Ballroad,  72  Mo.  00, 
the  court  said  that: 

"The  requirement  of  section  806  (now  section 
3140),  Bevised  Statutes,  that  the  bell  shall  be 
rung  or  the  whistle  sounded  at  the  approach  of 
a  railroad  train  to  the  crossing  of  a  public  high- 
way, is  for  the  benefit  of  persons  on  the  high- 
way at  or  approadiing  the  crossing;  failnre  to 
comply  with  the  statute  will  furnish  no  ground 
of  complaint  to  a  person  injured  on  the  track 
at  a  distance  from  the  highway." 

In  Burger  v.  Ballroad,  112  Mo.  238,  246,  20 
S.  W.  439,  440  (34  Am.  St  Bep.  379),  the 
court  held  that  the  statute  "was  Intended  to 
give  warning  of  the  approach  of  a  train  to 
persons  who  might  be  crossing,  or  intending 
to  cross,  the  railroad  over  a  public  high- 
way"; and  did  not  apply  to  one  going  be- 
tween cars  blocking  a  public  crossing.  In 
Degonia  r.  Railroad,  224  Mo.  564,  592,  123 
S.  W.  807,  the  court  said  crossing  signals  are 
not  for  employ^  or  persons  "not  crossing  or 
intending  to  cross  at  a  public  crossing,"  bat 
the  case  then  In  hand  related  to  an  injury 
to  an  employe  at  a  place  other  than  a  pub- 
lic crossing.  It  was  there  pointed  out  that 
the  statute  was  restricted  to  injuries  sus- 
tained "at  the  crossing."  Ayers  v.  BaUroad, 
190  Mo.  228,  237,  88  S.  W.  606,  holds  that  the 
statute  does  not  apply  to  one  Injured  at  a 
private  crossing,  though  near  enough  to  a 
public  crossing  to  be  warned  by  a  signal  for 
tt.  Wasson  t.  McCook,  80  Mo.  App.  483, 
holds  that  the  statute  does  not  apply  to  one 
traveling  on  the  highway  but  not  about  to 
cross  and  not  injured  at  the.  crossing.  The 
case  of  Whltesldes  -v.  Ballroad,  186  Mo.  App. 
608,  617, 172  S.  W.  467,  469,  is  the  only  case 
directly  in  point  on  the  facts,  for  there  the 
deceased'  came  to  the  crossing  along  the  rail- 
road track,  and  the  court  said: 

"Besides  the  considerations  which  point  the 
statutory  obligation  to  give  signals  on  approach- 1 
iag  tba  orosaiag  of  a  public  highway  as  one  inur- 1 


lag  only  in  favor  of  titoee  penons  natng  the  cross- 
ing in  connection  with  the  use  of  the  highway, 
it  is  to  be  said  that  plaintiff's  right,  in  so  far 
as  this  argument  is  concerned,  is  to  be  denied 
on  the  grounds  of  contributory  segUgence." 

[4]  There  is  much  reason  to  limit  the  stat- 
ute to  those  cases  where  the  injury  occurs 
at  the  crossing,  for  such  Is  the  statute; 
but  to  limit  It  further,  by  Inquiring  into  the 
purpose  for  which  he  goes  there  and  the 
route  by  which  he  came,  narrows  the  statute, 
and  were  this  a  new  question  we  might  hes- 
itate to  so  hold,  but  such  is  the  firmly  estab- 
lished law.  If  therefore  the  deceased  came 
from  the  Covey  Crossing  to  the  Beobee  Cross- 
ing by  walking  the  railroad  track  instead  of 
the  public  road,  he  is  not  entlted  to  recover 
on  the  negligence  alleged;  but  he  is  so  en- 
titled If  he  came  by  the  public  road. 

Defendant  insists  that  it  Is  purely  conjec- 
tural as  to  which  way  plaintiff  traveled 
toward  Scobee  Crossing  and  Invokes  the  weU- 
known  rule  that,  where  the  Injury  may  have 
occurred  from  either  of  two  causes  or  in  ei- 
ther of  two  ways  for  only  one  of  which  de- 
fendant is  liable.  It  is  incumbent  upon  plain- 
tiff to  produce  substantial  evideix»  that  the 
.  injury  was  caused  by  the  one  for  which  de- 
fendant is  responsible.  Goransson  v.  Biter- 
Ckudey  Mfg.  Co.,  186  Mo.  300,  307,  85  S.  W. 
888;  Warner  v.  Ballroad,  178  Mo.  126,  133, 
77  S.  W.  67.  In  this  case  there  is  evidpnce 
that  the  public  road  was  the  one  most  used 
by  the  deceased,  and  especially  in  recent 
times,  since  he  had  been  warned  of  the  dan- 
ger of  traveling  on  the  railroad.  In  the  ab- 
secoe  of  direct  evideoce.  It  may  be  that  the 
presumption  of  using  due  care  and  not  go- 
ing Into  danger  should  be  Indulged  in  de- 
ceased's ib.vor.  Moreover,  it  was  shown  that 
another  train  going  In  the  same  direction  as 
this  one  had  passed  over  the  same  track  and 
road  crossing  only  about  30  minutes  previous 
to  the  (we  which  killed  ttie  deceased,  and 
that  a  son  of  deceased  was  then  at  the  fatal 
<TOBslng  and.  afterwards  walked  down  the 
track  for  a  quarter  of  a  mile  and  deceased 
was  not  then  along  the  track. 

The  case  is  a  dose  one  on  this  point  and 
demands  that  the  jury  be  dearly  and  cor- 
rectly instructed  as  to  the  facts  which  ren- 
der defendant  liable.  The  leading  Instruc- 
Uoa  in  the  case,  and  the  only  one  for  the 
platntilE,  except  as  to  the  measure  of  damages, 
is  this: 

"The  court  Instructs  the  jury  that,  under 
the  law  of  Missouri,  a  bell  is  required  to  be  plac- 
ed on  each  locomotive  engine  used  by  railroad 
companies  in  this  state,  and  it  is  made  the  duty 
of  toe  railroad  company  or  its  agent  in  charge 
of  said  locomotive  engine  and  running  same 
over  any  traveled  public  road  to  cause  said  bell 
to  be  rung  at  a  distance  of  at  least  80  rods  from 
the  place  whers  the  railroad  shall  cross  a  travel- 
ed public  road ;  and  in  this  case,  if  you  believe 
that  defendant  ran  a  locomotive  engine  and 
train  of  cars  over  a  traveled  public  road  in 
Stone  oonnty  at  a  point  between  the  town  of 
Beeds  Spring  and  Galena,  in  said  county,  and 
such  engine  and  train  struck  and  killed  Wil- 
liam Kerr  in  the  crosaing  of  a  traveled  public 
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toad  and  Mid  railroad,  and  it  jon  believe  the 
def«idant  failed  to  ring  the  bell  as  aforesaid, 
and  that  such  failure  was  the  direct  cause  of 
William  Kerr  being  struck  and  killed  on  said 
crossing,  then,  if  jrou  believe  plaintiff  was  the 
wife  of  said  William  Kerr,  you  will  find  the 
issues  in  this  case  for  her,  unless  you  believe 
from  the  evidence  in  this  case  that  defendant 
sounded  the  steam  whistle  on  said  engine  at 
intervals  for  a  space  of  80  rods  before  reaching 
said  crossing,  and  (or)  unless  you  further  believe 
that  said  William  Kerr  was  guilty  of  negligence, 
which  contributed  to  hie  death,  and  yon  are  in- 
structed that  contributory  negligence  on  the 
part  of  said  William  Kerr  must  be  established 
by  the  greater  weight  of  all  the  evidence  in  this 
case,  and  unless  it  is  so  established  you  cannot 
find  for  defendant  on  that  ground." 

[S]  This  Instruction  Is  clearly  erroneous 
In  Ignoring  the  question  of  how  the  deceased 
approached  the  crossing,  whether  along  the 
public  road  or  along  the  railroad.  Its  only 
requirement  in  that  respect  Is  that  he  was 
struck  and  killed  In  the  crossing  of  the  public 
road  and  that  the  failure  to  ring  the  bell  (in 
the  absence  of  sounding  the  whistle)  was  the 
cause  of  his  being  struck  and  killed  on  the 
crossing.  This  Instruction  covers  the  whole 
case  and  directs  a  finding  on  the  conditions 
named  and  does  not  require  a  finding  that  de- 
ceased was  traveling  on  the  highway-  In  at- 
tempting to  cross  the  railroad.  That  the 
principal  Instruction  should  not  omit  so  vi- 
tal a  matter  needs  no  citation  of  authorities, 
and  it  does  not  correct  the  error  to  give  an 
Instruction  for  defendant  supplying  such 
omission.  The  rule  is  that,  when  plalntiiTs 
principal  Instruction  purports  to  cover  the 
whole  case  and  directs  a  verdict  for  plalntUF 
on  a  finding  of  the  facts  there  required  and 
omits  to  require  th^  finding  of  a  fact  essen- 
tial to  sustain  the  verdict,  such  error  is  not 
cured  by  the  giving  of  another  instruction 
either  for  defendant  or  plaintUf  supplying 
the  deficiency.  Such  instructions  are  held 
to  be  inconsistent,  In  that  one  authorizes  a 
verdict  without  finding  such  essential  fact, 
though  the  other  requires  It.  Traylor  t. 
White,  185  Mo.  App.  325,  331,  170  S.  W.  412; 
Ohio  v.  Mercantile  Co.,  180  Mo.  App.  686, 
700,  701,  163  S.  W.  551 ;  Hall  v.  Coal «  COke 
Co.,  260-^0.  361,  369, 168  S.  W.  027,  Ann.  Cas. 
1916C,  376;  Wojtylkk  v.  Kansas  &  Texas 
Coal  Co.,  188  Mo.  260,  283,  87  S.  W.  606; 
Walker  t.  White,  102  Mo.  App.  13,  18,  178  S. 
W.  ^54;  Humphreys  V.  Railroad,  101  Mo.  App. 
710,  721,  178  S.  W.  233 ;  Wllks  v.  Railroad, 
159  Mo.  App.  711,  727,  141  «.  W.  910;  Dego- 
nia  V.  Railroad,  224  Mo.  564,  588,  123  S.  W. 
807;  Shoe  Co.  t.  Lisman,  85  Mo.  App.  340, 
344. 

This  error  requires  a  new  trial,  and  we 
may  say  that  while  this  Instruction  is  copied 
from  Byars  t.  Railroad,  161  Mo.  App.  692, 
702,  141  «.  W.  926,  the  point  on  which  we 
condemn  it  was  not  in  that  case;  and  we 
further  say  that  it  is  subject  to  criticism 
(though  not  reversible  error  ft>r  this  alone). 
In  that  it  lays  too  much  stress  on  the  failure 


of  ringing  the  btSL  It  Mada  as  If  tb&  statute 
made  the  ringing  of  the  b^  the  essential 
thing  for  wblch  whistling  is  a  substitute  or 
excuse  only.  The  form  given  In  Crumpley  v. 
Railroad,  111  Mo.  162.  19  S.  W.  820,  Is  bet- 
ter. Other  verbal  criticisms  can  be  avoided 
at  another  trial.  The  case  is  reversed  and 
remanded. 

FARRINGTON  and  BRADLEY,  JJ„  con- 
cur. 


MEDLEY  et  al.  v.  CITY  OF  JACKSON. 
(No.  14816.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Ar- 
gued  and    Submitted   Jan.    10,    1918. 
Opinion  FUed  Feb.  5,  1918.) 

1.  MupiCIPAL      COBFOKATZONB       «=»404(9)    — 

Change  or  Gradk— Actions  ivb  Damaqeb 

— Instbuctions. 
In  an  action  for  damages  from  a  change  of 
grade  of  a  street,  an  instruction  that  the  meas- 
ure of  damages  was  the  difference  between  the 
value  of  the  property  before  grading  and  filling 
the  street  and  its  value  immediately  after  com- 
pletion of  the  filling  and  grading  was  not  de- 
fectlvo,  as  not  confining  the  damage  to  the 
reasonable  market  value,  where  all  the  evidence 
was  directed  to  the  reasonable  value  of  tbe 
property  before  and  after  the  improvement,  as 
tbe  jury  eould  not  possibly  have  been  misled 
into  applying  any  other  tiian  tbe  teasonablft 
market  vtUue. 

2.  Tkial  i8=»29e(9)— Instrttchonb— Cube  bt 

OTHEB   iNSTBTJCnONS. 

An  instmction,  which  It  was  claimed  as- 
sumed that  plaintiff  had  sustained  damage, 
could  not  have  misled  the  Jury,  when  construed 
in  connection  with  another  instruction,  distinct- 
ly telling  tbe  jury  that,  if  they  found  any  dam- 
ages for  plaintiff  against  defendant,  they  were 
onl^  to  allow  sucn  damages  as  they  found 
plaintiff  had  sustained  by  the  change  oi  grade. 

3.  Mdnicifai.  Oobpobations  9=>394(1)  — 
CHANas  or  Gradje— DAMAaxs— Natubb  oa> 
Injuby. 

The  mlo  that  abutting  owners  cannot  re- 
cover damages  on  account  of  a  street  Improve- 
ment unless  the  damages  suffered  by  them  dif- 
fer in  kind  and  character  from  those  suffered 
by  others  along  the  street,  does  not  apply  to 
damages  sustained  by  plaintiff  from  a  change 
of  the  grade  of  the  street 

4.  Appeai,  Aitn  Ebbob  9=>2310()— -Rksebta- 
TION  OF  Gbounds  of  Review  —  Genkbai. 
Objections. 

In  an  action  for  damages  tram  the  change 
of  grade  of  a  street,  plaintiffs  introduced  a 
deed  in  their  chain  of  title,  one  of  fte  grantors 
in  which  acknowledged  it  before  a  city  record- 
er, not  authorized  to  take  acknowledgmento. 
The  acknowledgment  of  the  other  grantors  was 
not  challenged,  but  defendant  objected  to  tbe 
deed  on  the  ground  that  it  did  not  show  that 
it  was  acknowledged  before  any  officer  author- 
ized to  take  acknowledgments,  and  that  the 
recitation  read  was  a  recital  by  the  recorder. 
Held,  that  such  a  general  objection  would  not 
warrant  the  Court  of  Appeals  in  disturbing  the 
action  of  the  trial  court,  especially  as  the  deed 
was  not  very  material,  where  one  of  the  plaia- 
tiSs  was  permitted  to  testify  without  objec- 
tion that  she  was  tbe  owner  of  the  lot,  and  the 
whole  case  was  tried  on  the  Bssumption  that 
she  was  the  owner. 

Appeal  tnm  Circuit  Court,  C^pe  Girardeau 
County ;  Frank  Kelly,  Judge. 
"Not  to  be  officially  published." 


tftssFor  other  cases  see  same  topic  and  KBY-NDUBBR  In  all  Kej-Niunbar«d  DlgMts  aad-lBdow 
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Actkm  by  Martba  Bmellne  Medley  and 
another  against  the  City  of  Jackson.  From 
a  Judgment  for  plalntUFs,  defendant  appeals. 
Affirmed. 

Hlnes  &  Bines,  of  Jackson,  and  Albert  M. 
Spradllng,  of  Cape  Qlrardean,  for  appellant. 
Edw.  D.  Hays,  of  Cape  Girardeau,  for  re- 
spondenta 

REYNOLDS,  P.  J.  This  is  an  action  by 
plaintiffs  ajiainst  the  defendant  for  damages 
resulting  to  plaintiffs  by  reason  of  cutting 
and  grading  a  street  in  fn«it  of  her  premises, 
the  plaintiff,  Mrs.  Martha  Emellne  Medley, 
wife  at  Francis  N.  Medley,  averring  that  she 
Is  the  owner  of  the  lot  and  was  such  prior  to 
the  dumge  of  the  grade  of  the  street.  In 
the  petition  Mrs.  Medley  (hereafter  for  brev- 
ity referred  to  as  plaintiff)  avers  that  at  the 
time  she  acquired  the  real  estate  there  had 
not  been  established  for  the  street  a  grade 
different  from  the  natural  surface  but  after 
her  purchase  its  grade  was  changed  to  her 
damage  and  her  property  taken  without 
compensation  to  her  first  being  paid. 

At  the  trial  before  the  court  and  a  Jury 
her  damages  were  assessed  at  $385,  judgment 
following,  from  which  the  defendant  dty 
has  duly  appealed. 

The  assignments  of  error  argued  before 
us  are  to  the  giving  of  an  instruction  in  be- 
half of  the  plaintiff,  the  refusal  of  an  instruc- 
tion asked  by  defendant,  and  the  admission 
in  evidence  of  a  deed,  the  proof  of  acknowl- 
edgment of  one  party  to  which  Is  attacked, 
the  grantee  in  that  deed,  which  was  made 
in  1861,  being  the  grandmother  of  {daintiff 
and  from  whom  she  claims  title. 

[1]  It  is  argued  that  the  instruction  given 
on  behalf  of  defendant  Is  erroneous  and  that 
it  does  not  confine  the  Jury  to  the  reasonable 
market  value  of  the  lots  immediately  before 
the  injury  took  place  and  their  value  im- 
mediately after  the  injury.  The  Instruction 
complained  of  tells  the  jury  that  the  meas- 
ure of  damages  in  this  case  is  the  difference 
between  the  value  of  the  property  before  grad- 
ing and  filling  the  street  and  Its  value  im- 
mediately after  the  completion  of  the  filling 
and  grading.  It  is  insisted  that  this  instruc- 
tion should  have  confined  the  damage  to  the 
reasonable  market  value.  We  do  not  think 
that  this  instruction  is  defective  in  this  re- 
spect. All  the  evidence  in  the  case  was 
directed  to  the  reasonable  value  of  the  prop- 
erty before  and  after  the  improvement  or  con- 
struction of  the  street  and  the  jury  could 
not  possibly  have  been  misled  In  applying 
other  than  the  reasonable  market  value  under 
this  Instruction. 

[2]  It  ia  furtiier  argued  that  this  Instruc- 
tion iB  erroneona  in  that  It  assumes  that 
plaintiff  sustained  damage.  In  the  first  in- 
stmctloB  whfaih  the  court  gave,  the  Jury  were 
distinctly  told  that  if  they  found  any  dam- 


ages tor  the  plaintiff  against  the  defendant 
they  were  only  to  allow  plaintiff  sudi  dam- 
ages as  they  found  plaintiff  had  sustained  to 
her  property  by  the  change  of  grade.  Con- 
struing the  two  instructions  together  they 
could  not  possibly  mislead  the  jury  in  tbtir 
determination  of  the  case. 

[3]  G?he  next  assignment  of  error  which  is 
argued  is  the  refusal  of  the  court  to  instruct 
the  Jury  at  the  request  of  defendant  that 
before  plaintiffs  can  recover  at  all  they  must 
show  that  the  damages,  if  any,  suffered  by 
them  were  different  in  kind  and  character 
from  that  suffered  by  others  along  the  street, 
within  the  limits  of  the  Improvement,  and 
that  if  the  jury  should  find  that  plaintiffs 
have  not  sustained  damages  special' to  them 
and  differing  in  kind  and  character  from 
others  along  the  street,  then  their  verdict 
should  be  for  the  defendant.  The  cases  re- 
lied on  for  this  instruction  are  Rude  v.  City  of 
St.  Louis,  98  Mo.  408,  6  S.  W.  257,  and  cases 
following  that  down  to  Nagel  v.  Lindell  Ry. 
Co.,  167  Mo.  89,  66  S.  W.  1090.  Those  cases 
are  where  there  were  obstructions  created  by 
excavations  in  the  street  made  along  the 
line  of  it  and  interfered  with  access  to  their 
lots  by  all  the  property  owners  In  the  district, 
miat  character  of  cases  have  no  application 
to  the  one  at  bar.  The  Jury  were  specifically 
instructed  in  this  case  to  confine  the  damages 
to  those  which  the  plaintiff,  had  actually  sus- 
tained by  reason  of  the  special  damage  to 
her  own  property. 

[4]  The  third  point  assigned  is  to  the  ad- 
mission in  evidence  of  a  deed  from  Martha 
M.  GofdoD  and  others  to  Amelia  M.  Haley, 
the  acknowledgment  of  one  of  the  grantors, 
SoidUa  Langsman,  as  it  appears,  having  been 
taken  before  the  Recorder  of  the  City  of 
Cape  Girardeau,  an  officer  not  authorised 
to  take  acknowledgments.  This  acknowl- 
edgment was  taken  on  July  29, 1861,  The  ac- 
knowledgment of  the  other  parties  to  the  deed 
is  not  challenged  and  seems  to  be  correct  The 
objection  to  this  deed  when  offered  was  that 
it  does  not  show  that  it  was  acknowledged 
before  any  officer  authorized  to  take  ac- 
knowledgments and  that  the  recitation  read 
Is  a  recital  by  the  Recorder.  But  that  officer 
merely  puri^rted  to  take  the  acknowledg- 
ment of  one  of  the  grantors.  There  were 
two  others  whose  acknowledgment  Is  not 
challenged.  This  objection  was  overruled. 
With  such  a  general  object  as  is  bere  made, 
we  do  not  feel  warranted  in  disturbing  the 
action  of  the  trial  court.  Moreover,  we  do 
not  think  this  deed  very  material.  Mrs.  Med- 
ley was  permitted,  without  objection,  to  tes- 
tify that  she  was  the  owner  of  the  lot.  The 
whole  case  was  tried  on  the  assumption  that 
she  was  the  owner. 

Finding  no  reversible  error,'  the  Judgment 
of  the  circuit  court  is  affirmed. 

ALLEN  and  BECKER,  JJ.,  concur. 
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MASTBRSON  t.  MIDLAND  CASUAI/TY  CO. 
(No.  14811.) 

(St.  Louis  C!ouit  of  App«aK    Missouri. 
Feb.  6,  1918.) 

1.  Appeal  and  Bbbob  9=s>933(4)  —  PBicsiricF- 
TION— Motion  fob  New  Trial. 

Where  no  ground  is  aasigned  for  granting 
the  new  trial,  the  court  on  appeal  must  affirm 
the  <xder,  if  it  may  properly  be  sustained  upon 
any  grounds  stated  in  the  motion. 

2.  Appkal  and  Bbbob  «s»933(1)— Scopb. 

Where  the  trial  court  grants  a  new  trial 
on  the  ground  that  the  yerdict  is  against  the 
weight  of  the  evidence,  the  appellate  court  is 
not  authorised  to  interfere  if  there  is  any  sub- 
stantial evidence  whatsoever  upon  which  a  result 
might  be  predicated  contrary  to  the  verdict 

3.  Trial  <8=»335— Vebdict— Fokm. 

In  suit  on  an  accident  policy,  in  which 
plaintiff  prayed  Judgment  for  the  face  value  of 
the  policy,  a  penalty,  and  attorney's  fees,  a 
judgment  in  a  lump  sum  for  the  three  amounts 
was  bad  in  form. 

Appeal  from  Hannibal  Court  of  Common 
Pleas ;  Wm.  T.  Bagland,  Judge; 

"Not  to  be  officially  published." 

Action  by  Blizabeth  Masterson  against  the 
Midland  Casualty  Company.  Verdict  for 
plaintiff,  and  defendant  moved  for  a  sew 
trial,  and  from  the  order  granting  the  new 
trial,  plaintiff  appeals.  Affirmed  and  re- 
manded. 

3.  W.  Hays  and  Schofleld  &  Plowman,  all 
of  Hannibal,  for  appellant.  Mahan,  Smltb  & 
Mataan,  of  Hannibal  (McKenzle  Cleland,  of 
Chicago,  IlL,  of  counsel),  for  respondent 

AIiLBN,  J.  This  is  an  action  presecuted  by 
Blizabeth  Masterson,  widow  of  Ambrose  D. 
Masterson,  deceased,  to  recover  the  amount 
of  a  policy  of  accident  Insurance  issued  to 
Ambrose  D.  Masterson  by  tbe  d^iendant  In- 
surance company,  wherein  plainttflf  is  named 
as  benefldary.  Tbe  policy,  among  other 
things,  provides  that  defendant  will  pay  the 
amount  of  insurance  therein  named,  to  wit, 
$2,000,  for  loss  of  tbe  Insured's  life  while  the 
policy  remains  in  force, 
"provided  such  loss  shall  result  within  thirty 
days  from  the  date  of  accident  from  bodily  in- 
juries inflicted  through  external,  violent,  and 
accidental  means  and  solely  and  independently 
of  all  other  causes,  and  only  if  such  injuries  are 
received  as  follows:  While  walking  on  a  public 
highway  by  being  Imoclced  down,  struck,  run 
over,  or  injured  by  actual  contact  with  any  con- 
veyance or  vehicle  propelled  by  steam,  •  •  • 
including  conveyances  drawn  by  horse  power." 

On  July  8,  1913,  at  about  6  o'clock  p.  m., 
the  policy  being  iiien  In  force,  Ambrose  D. 
Masterson  and  two  other  men  were  upon  a 
certain  road  on  what  Is  termed  "Inner  Stll- 
well  Island,"  near  the  southern  extremity  of 
"Bay  Island,"  about  two  miles  north  of  Han- 
nibal, Mo.  The  three  men  had  been  riding  in 
a  buggy  drawn  by  a  single  horse,  but  Master- 
son  and  one  of  his  companions,  the  latter 
carrying  a  rifle,  got  out  of  the  buggy  and 
walked  forward  along  the  road  in  an  effort  to 
find  a  rabbit  which  had  run  from  the  road 


into  some  weeds.  While  tbeiy  were  in  the 
road,  some  distance  ahead  of  tiie  buggy,  tbe 
horse  took  fright  and  ran  toward  them.  As 
the  horse  and  buggy  approached  them  both 
men  ran.  Masterson  ran  a  few  yards  from 
tbe  road,  but  It  appears  that  the  horse  turned 
from  the  roed  in  the  same  direction  and  over- 
turned tbe  buggy,  causing  some  portion  there- 
of to  strike  Masterson  about  the  head,  inflict- 
ing Injuries  from  which  be  died  two  days  la- 
ter. 

This  action  was  begun  on  Jane  10,  1914. 
Plaintiff  seeks  to  recover  the  amount  named 
in  the  policy,  to  wit,  |2,000,  and  prays  Judg- 
ment also  for  the  further  sum  of  10  per  cent, 
thereof,  to  wit,  $200  and  for  attorneys'  fees, 
as  for  defendant's  vexatious  refusal  to  make 
payment  In  accordance  wltb  tbe  terms  of  tbe 
policy.  The  trial,  before  the  court  and  a  Jury. 
resulted  In  a  verdict  for  plaintiff  in  tbe  sam 
of  $2,600.  Defendant  thereupon.  In  dne  time, 
Interixised  a  motion  for  a  new  trial,  which  tbe 
court  sustained.  The  order  granting  tbe  new 
trial  does  not  show  upon  wliat  ground  or 
grounds  tbe  new  trial  was  awarded,  but  mere- 
ly recites  that  the  motion,  "coming  on  to  be 
heard,  was  duly  argued  and  submitted  to  tbe 
court,  and  by  the  court  sustained,"  plaintiff 
excepting. 

[1 ,2]  It  was  stated  by  respondent's  learned 
counsel  in  argument  ore  tenus  that  tbe  trial 
court  sustained  the  motion  upon  tbe  theory 
that  error  was  committed  In  giving  plaintiffs 
Instruction  No.  1,  and  it  is  argued  that  the 
instruction  was  not  prejudicially  erroneous; 
but  we  must  take  the  record  as  we  find  It 
and  treat  the  case  as  one  in  which  the  court 
failed  to  state  tbe  reason  for  granting  tbe 
new  trial,  though  the  statute  specifically  re- 
quires that  this  be  done.  And  It  Is  clear  that 
it  is  our  duty  to  affirm  the  order  granting  tbe 
new  trial,  If  it  may  properly  be  sustained  up- 
on any  ground  stated  in  the  motion.  One 
ground  of  the  motion  is  that  the  verdict  Is 
against  the  evidence.  Such  a  ground  in  a 
motion  for  a  new  trial  has  been  held  to  be 
tantamount  to  an  assignment  that  the  verdict 
la  against  the  weight  of  the  evidence.  See 
Raifeisen  v.  Young,  183  Mo.  App.  508,  and 
cases  there  cited,  167  S.  W.  648.  And  it  is 
well  settled  that,  where  the  trial  court  grants 
a  new  trial  on  the  ground  that  the  verdict  Is 
against  the  weight  of  tbe  evidence,  the  ap- 
pellate court  is  not  authorized  to  interfere  If 
there  is  any  substantial  evidence  wliatsoever 
upon  which  a  result  might  be  predicated  con- 
trary to  the  verdict.  See  Dlckmann  v.  Hes- 
pos,  141  Mo.  App.  119, 121  S.  W.  325.  In  tbe 
main  the  controversy  below  pertained  to  tbe 
question  whether  or  not  the  insured  received 
his  fatal  injuries  on  a  public  lilgbway  within 
the  meaning  of  tlie  policy;  and  as  to  the 
character  of  tbe  road  in  question  considerable 
testimony  was  adduced  on  both  aides.  While 
we  are  of  the  opinion  tfaat  tbe  case  made  was 
one  for  the  Jury,  there  is  conflicting  evidence 
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on  this  lasae,  or  evidence  from  which  oonfllcb- 
ing  InferenoeB  may  be  drawn,  and  for  this 
reason,  if  none  other,  we  are  of  the  opinion 
that  we  cannot  disturb  the  order  gxantinK 
the  new  trlaL 

[3]  As  the  case  muat  be  remanded  for  a 
new  trl^l,  it  is  nnnecessary  to  discuss  other 
questl(Hi8  raised  or  suggested.  .  We  think, 
however,  that  we  ought  to  state  that  the  ver- 
dict is  bad  in  form,  in  that  it  fails  to  state 
separately  the  amounts  allowed  as  damages 
and  as  attorneys'  fees  for  vexations  refusal 
of  defendant  to  pay  the  amount  of  the  policy. 
The  verdict  simply  finds  the  issues  for  plain- 
tiff, assessing  plt^intiff's  damages  at  the  sum 
of  $2,000.  Whether  or  not  this  would  constl- 
tnte  reversible  error  uoder  the  circumstances 
we  need  not  say.  6ee  Jones  v.  Insurance  Co., 
ITS  Mo.  App.  1, 165  8.  W.  1106.  Nor  need  we 
discuss  the  questions  raised  by  appellant  in 
this  connection  regarding  plaintiff's  right  to 
recover  damages  and  attorneys'  fees,  under 
the  evidence  adduced,  or  the  further  conten- 
tion that  the  verdict  is,  in  any  event,  exces- 
sive. 

The  order  granting  the  new  trial  la  affirm- 
ed, and  the  cause  remanded. 

RBTNOLDS,  P.  JT.,  and  BBCKEB,  3.,  con- 
currinic 


HAUCK  ▼.  HAUOK.     (No.  14976.) 

(St.   Lonis  Court  of  Appeals.     Missouri.     Ar- 
gued and  Submitted  Jan.  7,  1918.     Opfat- 
ion  Filed  Feb.  S,  1918.) 

DrvoBCE  4=»24Q(1),  309— Alimont  and  Ai- 

LOWANOES— MOMFIOATIOK— SeCUBITY. 

Rev.  St  1909,  f  2375,  provides  that  where 
a  divorce  shall  be  a^udged,  the  court  shall 
make  such  order  touching  alimony  and  mainte- 
nance of  the  wife  and  the  children  as  shall  bo 
reasmiaUe,  and,  when  the  wife  is  plaintiff, 
may  order  defendant  to  give  security  for  such 
alimony  and  maintenance,  and  that  on  neglect 
to  give  such  security  the  court  may  award  ex- 
ecution, and  that  on  the  application  of  either 
party  the  court  may  make  such  alteration  from 
time  to  time  as  to  alimony  and  maintenance 
as  may  be  proper.  Held,  that  where  a  judg- 
ment granting  alimony  and  an  allowance  for 
the  maintenance  of  a  minor  child  made  no  pro- 
vision for  security,  and  the  wife,  after  issuing 
an  execution  which  was  returned  unsatisfied, 
and  instituting  a  proceeding  by  garnishment, 
wliich  ended  without  anytliing  being  collected, 
took  no  further  action  for  over  10  years,  and 
did  not  have  the  judgment  revived  from  time 
to  time,  the  judgment  was  dead,  and  the  court 
could  not  thereafter  require  such  security,  as 
an  action  for  divorce  is  an  action  at  law,  and 
judgments  for  alimony  are  subject  to  the  same 
incidents  as  Judgments  in  other  actions  at  law. 

Appeal  from  St.  Lonis  Circidt  C!ourt; 
James  B.  Withrow,  Judge. 

Snit  by  Battle  Hanck  against  Julias 
HaaCk.  From  an  order  dmying  a  motion  to 
reQulre  plaintiff  to  give  security  for  the  pay- 
ment of  alimony  and  an  allowance  for  the 
inalnt4?nance  of  a  minor  child,  plaintiff  ap- 
peals.   Affirmed. 


B.  P.  Johnson  and  Tbos.  H.  Sprinkle,  both 
of  St  liouis,  for  appellant  Buder  &  Buder 
and  Eugene  Buder,  all  of  St  Louis,  for  re- 
spondent 

BBTNOLDS,  P.  J.  It  appears  that  by 
judgment  of  date  July  1st,  1903,  in  an  action 
for  divorce,  in  which  appellant  here  was 
plaintiff  and  respondent,  defendant,  appel- 
lant, was  divorced  from  respondent,  awarded 
the  custody  of  their  minor  son,  then,  as  we 
gather,  about  7  years  of  age,  and  allowed 
f  16  a  month,  payable  monthly  for  the  main- 
tenance of  the  boy.  It  also  appears  that  an 
execution  was  Issued  on  that  Judgment  and 
a  nulla  bona  return  made  on  it  by  the  sheriff 
on  October  2nd,  1903,  and  a  proceeding  by 
garnishment  sued  out,  to  which  the  garntehee 
made  answer  December  14th,  1903,  denying 
any  indebtedness,  and  no  denial  being  inter- 
posed, that  proceeding  ended.  This  appears 
to  have  been  the  last  step  taken  in  the  case 
until  on  February  26th,  1915,  the  appellant 
(plaintiff  in  the  divorce  action)  filed  in  the 
circuit  court  of  the  city  of  St  Louis  a  motion 
entitled  in  the  cause,  asking  the  court  to 
require  defendant  therein — now  respondent 
— "to  give  security,  ample  and  sufficient,  for 
the  payment  to  her  of  tlie  alimony  adjudged 
to  her  In  said  cause,  at  the  rate  of  $15  per 
numth,  payable  on  the  first  day  of  July, 
1908,  and  a  like  sum  payable  to  her  on  the 
first  day  of  eaCb  month  thereafter,  for  the 
maintenance  of  their  minor  male  child,  the 
care,  custody  and  control  of  which  said 
child,  was  therein  adjudged  to  plaintiff." 
The  motion  further  avers  that  no  part  of 
the  above  "alimony"  has  been  paid,  although 
payment  iias  been  demanded,  and  sets  out 
the  issue  of  an  execution  and  its  delivery  to 
the  sheriff  of  the  city  of  St  Louis,  the  sher^ 
ItTs  return  to  the  same  unsatisfied  and  the 
garnishment  proceeding,  all  as  before  men- 
tioned. The  motion  coming  on  for  hearing 
before  the  court,  plaintiff  introduced  the 
judgment,  execution,  return  and  proceedings 
in  garnishment  She  also  testified  that  she 
had  supported  the  child ;  had  received  noth- 
ing from  defendant;  had  no  means  of  her 
own;  that  her  former  husband  is  a  doctor 
and  httd  married  again  in  September  or  Oc- 
tober, 1904,  and  that  the  son  now,  in  1016, 
then  apparently  about  19  years  of  age,  earn- 
ed $37  a  month.  Other  of  plaintiff's  witness- 
es testified  that  defendant  claimed  to  be  in 
good  practice  and  plaintiff's  mother  testi- 
fied that  she  had  contributed  to  the  support 
of  plaintiff.  A  letter  from  a  brother  of  de- 
fendant to  plaintiff,  offering  to  make  a  com- 
promise if  plaintiff  would  accept  $50  from 
him  (the  brother)  and  enter  satisfaction  of 
all  claims  against  the  defendant,  was  offered 
In  evidence.  The  court  excluded  this,  and 
at  the  conclusion  of  the  hearing,  denied  the 
motion.     From  this  plaintiff  has  appealed. 

It  is  true  that  section  2375,  Revised  Stat- 
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utes  1909,  provides  that  where  a  divorce 
shall  be  adjndged  the  court  shall  make  such 
order  touching  the  alimony  and  maintenance 
of  the  wife  and  the  custody  and  maintenance 
of  the  children  as  from  the  circumstances 
of  the  parties  and  the  nature  of  the  case 
shall  be  reasonable,  "and  when  the  wife  la 
plaintiff,  may  order  the  defendant  to  give 
security  for  such  alimony  and  maintenance." 
That  same  section  further  provides  that  up- 
on neglect  to  give  such  security,  the  court 
may  award  execution,  etc.,  and  that  the 
court,  on  the  application  of  either  party, 
may  make  "such  alteration,  from  time  to 
time,  as  to  the  allowance  of  allmcmy  and 
maintenance,  as  may  be  proper." 

Section  2381,  among  other  things  provides 
that  there  may  be  a  review  of  any  order  or 
Judgment  touching  the  alimony  and  mainte- 
nance of  the  wife  and  the  care,  custody  and 
maintenance  of  the  children. 

In  Burnslde  v.  Wand,  77  Mo.  App.  382, 
our  court  held  that  an  order  to  give  security 
for  the  payment  of  alimony  and  maintenance 
might  be  entered  by  the  circuit  court  on  a 
proper  showing,  after  the  entry  of  the  origi- 
nal Judgment  granting  a  divorce  and  allow- 
ing alimony,  but  which  Judgment  did  not  re- 
quire security  for  payment  of  alimony  or 
maintenance.  While  It  is  not  necessary  now 
to  pass  on  the  correctness  of  that  holding,  un- 
der its  facts  then  present  that  decision  has  no 
application  to  the  crucial  point  In  the  case 
at  bar,  the  order  to  give  security  for  the  pay- 
ment of  the  alimony  having  been  there  enter- 
ed within  a  year  after  the  original  order 
granting  the  decree  of  divorce.  Whether  the 
security  required  In  that  case  covered  past 
due  payments,  that  Is  payments  that  had  ac- 
crued between  the  rendition  of  the  decree 
and  the  filing  and  sustaining  of  the  motion 
for  security,  does  not  appear.  At  any  rate, 
there  is  no  question  but  that  the  Judgment 
decreeing  alimony  and  maintenance  and 
making  a  monthly  allowance  then  before  our 
court,  was  a  live  Judgment  at  the  time  the 
order  to  give  security  was  entered.  In  the 
case  at  bar,  however,  the  application  for  the 
order  to  give  security  was  made  about  eleven 
years  and  seven  months  after  the  rendition 
of  the  decree  of  divorce  and  allowance  for 
the  support  and  maintenance  of  the  child. 

Our  court,  on  full  consideration,  held  la 
Dreyer  v,  Dlckman,  131  Mo.  App.  660,  111  S. 
W.  616,  that  a  Judgment  for  permanent,  ali- 
mony to  be  paid  In  continuous  m<»ithly  In- 
stallments was  subject  to  the  same  Incidents 
as  any  other  judgment,  and  that  an  execu- 
tiim  could  not  be  issued  upon  It  after  the  ex- 
piration of  ten  years  from  its  rendition,  the 
original  judgment  not  requiring  defendant  to 
give  security  for  the  alimony  nor  providing 
any  other  method  for  its  collection  except 
the  Issuance  of  an  execution.  We  accepted 
that  as  a  correct  ruling  In  Frauds  v.  Francis, 
192  Mo.  App.  710,  loc.  dt  719.  179  S.  W.  976, 


and  are  not  aware  of  any  dectektn  by  any  of 
our  courts  in  which  It  has  been  diallenged. 

In  Biffle  V.  Pullam,  114  Mo.  60,  21  S.  W. 
460,  oar  Sapieme  Court  held  that  Judgments 
for  alimony  In  divorce  proceedings  were  sub- 
ject to  the  same  incidents  as  Judgments  In 
other  actions  at  law,  and  an  action  for  di- 
vorce is  an  action  at  law.  Chapman  v.  Chap- 
man, 269  Mo.  663,  192  S.  W.  448. 

Applying  these  principles  to  the  case  at 
bar,  It  follows  that  when  the  motion  was 
made  here,  to  oompd  the  defendant  in  the 
divorce  action  to  give  security  for  the  pay- 
ment of  the  amount  allowed  for  the  mainte- 
nance of  the  SCO,  the  judgment  was  dead, 
more  than  ten  years  having  expired  from  the 
date  of  Its  rendition.  No  execution  could 
now  be  Issued  on  It  and  It  follows  that  no 
order  could  now  be  made  requiring  security 
for  Its  payment  for  such  an  order  can  only 
apply  to  a  live  judgment 

It  Is  further  to  be  said  that  In  the  case 
before  us  there  Is  no  showing  whatever  of 
the  ability  of  defendant  here  to  give  the  se- 
curity. Furthermore,  after  having  an  execu- 
tion issued  on  this  Judgment  In  1903,  the 
year  In  which  the  Judgment  was  render- 
ed, plaintiff  took  no  steps  whatever  towards 
Its  enforcement.  Nor  did  she  have  It  revived 
from  time  to  time,  as  she  oould  have  done, 
and  so  preserved  it  alive  as  a  Judgment,  as 
see  Dreyer  v.  Dlckman,  supra. 

It  follows  that  the  action  of  the  trial  court 
In  overruling  the  motion  in  this  case  was 
correct  and  Is  atUrmed. 

ALLEN  and  BECKER,  3J.,  concur. 


ST.  LOtriS  TAXICAB  CO.  t.  ORBBNSPON 

et  al.    (No.  1483a) 
(St.  Louis  Court  of  Appeals.    Missouri.     Sub- 
mitted on  Briefs  Jan.  10.  191& 
Opinion  FUed  Feb.  5,  19ia) 

Appkai.  and  Erbob  €=3l056(l),  1067  —  Re- 

VEBSIBU:     EJbROBt— IhBTBCCTIONB— EVIDEXCB 

—Speed  Obdinance. 
In  automobile  collision  case,   exclusion   of 
the  speed  ordinance  of  city  of  St.  Louis,  offered 
by  defendant,  refusing  instruction  based  on  it, 
was  reversible  error. 

Appeal    from    St.    Louis    Circuit    Court; 

George  C.   Hitchcock,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  St.  Louis  Taxicab  Company 

against  Louis  Oreenspon  and  others.    From 

judgment   for    plalutiff,    defendants   appeal. 

Reversed  and  remanded. 

Abbott  &  Edwards,  Lcluls  Mayer,  and 
Arnold  Just,  all  of  St  Louis,  for  appel- 
lants. Ryan  &  Thompson,  and  Marvin  EL 
Bolsseau,  all  of  St  Louis,  for  respondenL 

REYNOLDS,  P.  J.  This  caaa  involves 
the  same  oolllslwi  which  was  before  oar 
court,  as  see  Roper  v.  Greenqxm  et  aL,  not 
to  be  officially  reported  but  aea  102  S.  W. 
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149,  and  then  before  the  Supreme  Court  un- 
der the  same  title  as  last  above,  and  not 
yet  officially  reported,  but  see  198  S.  W. 
1107.  Here,  as  In  the  Roper  Case,  the  de- 
fendant offered  In  evidence  what  Is  known 
as  the  speed  ordinance,  being  section  2585, 
Rombauer's  1912  Revised  Code  of  the  City 
of  St  Lonls,  page  1100,  being  ordinance  No. 
26,168  amending  section  1651  of  that  aty's 
Revised  Code.  For  the  wror  In  excluding 
this  ordinance  and  in  refusing  an  instruc- 
tion bottomed  on  it  and  asked  by  appellaht, 
the  judgment  in  this  case,  on  the  authority 
of  the  decision  of  the  Supreme  Court  in  the 
Roper  Case,  supra,  Will  have  to  be  reversed. 
See,  also,  City  of  St.  Louis  v.  Hammond,  not 
yet  officially  reported,  but  see  (Sup.)  199  S. 
W.  411. 

In  this  view  it  is  unnecessary  to  pass  on 
other  points  here  made,  as  on  another  trial 
what  is  said  by  the  Supreme  Court  in  the 
Roper  Case  will  be  a  sufficient  guide. 

The  Judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded. 

ALLEN  and  BECKER,  JJ.,  concur 


WOOD  V.  LEWIS'  ESTATE.    (No.  14648.) 

(St.    Louis    Court    of    Appeals.      Missouri. 

Feb.  6,  1918.) 

EXECDTOHS   AND  Administbatobs  4=>206(1)— 

SBBVICES  BENDSBBD  FOB  Membeb  ov  Fam- 

rLT. 

Personal  services  rendered  by  plaintiS  to 
her  hufiband's  cou!>in,  who  resided  in  the  same 
family  with  plaintiff,  were  presumably  rendered 
gratuitously. 

Appeal  from  Circuit  Court,  Franklin  (boun- 
ty; R.  A.  Breuer,  Judge. 

"Not  to  be  officially  published." 

Action  by  Carrie  Wood  against  the  estate 
of  Minnie  R.  Lewis,  and  Eugene  D.  Ming, 
administrator.  Judgment  for  plaintiff,  and 
the  administrator  appeals.    Reversed. 

Jolm  W.  Booth,  of  Washington,  Mo.,  for 
appellant.  James  Booth,  of  Pacific,  and  Jesse 
H.  Schaper,  of  Washington,  Mo.,  lor  re- 
spondent. 

ALLEN,  J.  This  is  an  action  founded  up- 
on a  demand  presented  by  the  plaintiff  to  the 
probate  court  of  Franklin  county  for  an 
allowance  against  the  estate  of  Minnie  R. 
Liewis,  deceased,  for  "washing  and  mending 
the  clothes,  and  for  nursing,  tending  to  and 
taking  care  or'  Minnie  R.  Lewis,  at  her  in- 
stance and  request,  for  a  period  of  ten  years 
ending  August  28,  1910,  totaling  $2,600.  A 
jury  trial  in  the  probate  court  resulted  in  a 
verdict  for  the  claimant  in  the  sum  of  |2,250, 
for  wtilch  amount  the  claim  was  thereupon 
duly  allowed  and  classified  as  a  demand 
against  the  estate.  Upon  the  administrator's 
aijpeal  to  the  circuit  oourt  and  a  trial  there 
de  novo,  before  the  court  and  a  Jury,  there 


was  a  verdict  and  Judgment  for  plaintiff  in 
the  sum  of  |2,600,  the  full  amount  of  the 
claim ;  and  the  case  is  here  upon  the  admin- 
istrator's appeal. 

The  deceased,  Minnie  R.  Lewis,  was  a 
cousin  of  plaintiff's  husband,  Mortimer  Wood, 
and  for  many  years  prior  to  her  death  she  re- 
sided with  Mortimer  Wood  and  his  wife, 
this  plaintiff,  as  a  member  of  their  family. 
The  facts  regarding  the  relationship  between 
the  parties  and  the  circumstances  under 
wlddi  the  services  were  rendered  are  suffl- 
clently  stated  in  our  opinion  in  the  case  of 
Mortimer  Wood  v.  Estate  of  Minnie  R.  Lew- 
is, Deceased,  183  Mo.  App.  553,  167  S.  W. 
668.  Mortimer  Wood  as-serted  a  demand  for 
board  and  lodging  furnished  Minnie  R.  Lew- 
is, aud  for  services  rendered  to  her  by  him 
and  his  wife,  the  plaintiff  herein,  for  a  period 
of  ten  years  ending  August  30,  1910.  At 
the  trial  of  that  case  in  the  circuit  court, 
the  court,  by  an  instruction,  withdrew  from 
the  Jury  all  evidence  relating  to  the  services 
rendered  by  this  plaintiff.  Mortimer  Wood 
prevailed  in  the  circuit  court,  but  on  appeal 
to  this  court  the  Judgment  was  reversed  with- 
out remanding  the  cause  for  the  reason  that 
since  the  services  were  rendered  by  one 
member  of  a  family  to  another  they  were 
presumed  to  be  gratuitous,  and  there  was 
no  evidence  tending  to  show  that  the  claim- 
ant furnished  the  board  or  rendered  the 
services  with  the  intention  on  the  part  of  the 
deceased  to  pay  for  the  same.  See  Wood  v. 
;  Lewis,  183  Mo.  App.  553,  167  8.  W.  666. 
i  A  careful  reading  of  the  record  before  us 
I  discloses  that  in  this  case,  likewise,  no  evi- 
:  dence  was  adduced  to  overcome  the  presump- 
!  tion  that  the  services  rendered  by  this  plaln- 
I  tiff  were  Intended  as  a  gratuity.  It  Is  un- 
;  nece&sary  to  rehearse  the  evidence,  which 
■  Is  much  the  same  as  that  contained  in  Wood 
r.  Lewis,  supra,  or  to  restate  the  doctrine 
applied  in  the  latter  case  which  has  been  so 
often  reiterated  by  our  appellate  courts. 

It  follows  that  the  Judgment  below  must 
be  reversed,  and  it  is,  accordingly,  so  ordered. 

REYNOLDS,  P.  X,  and  BECKER,  J.,  con- 
cur. 


Ex  parte  SMITH 
(St.  Louis  Court  of  A 


seals, 
18.) 


(No.  16040.) 
Missouri.    Feb.  7. 


1.  Habeas  Corpus  «=>112  —  Ristainino  3v- 
I    BiSDicTioN  OF  Child. 

In  habeas  corpus  proceedings  to  obtain  cus- 
tody of  a  child,  the  circuit  court  has  no  power, 
on  remanding  tlie  child,  to  retain  jurisdiction  of 
the  cause  for  the  purpose  of  making  further  or- 
ders therein. 

2.  Habeas  Cdbpus  ♦=»117(1)  —  Judgmeht — 
Res  Adjtjdicata. 

A  judgment  in  habeas  corpus  proceedings, 
remanding  a  child,  is  not  res  adjudicata  as  to 
right  of  petitioner  to  prosecute  habeas  corpAe 
before  the  appellate  court. 
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3.  Paxkrt  Aim  Child  4s»2(99  —  Right  of 
Pabert  to  Cdbtodt  ok  Child  —  Pbbstjmp- 

TIONS. 

While  the  paramount  conBideration  in  fixing 
the  custody  is  the  welfare  of  a  child,  a  parent 
is  entitled  to  its  custody,  unless  it  is  made  to 
appear  that  the  best  interest  of  the  child  de- 
mauds  he  should  be  deprived  of  such  custody; 
the  presumptions  being  with  the  parent 

"Not  to  be  officially  published." 

ProceedlDg  In  habeas  corpus  by  Edwin  V. 
Smith,  Jr.,  to  obtain  tbe  custody  of  his  daugh- 
ter, Anna  Rosalind  Smith,  from  Fred  H. 
Kicker  and  Anna  Kicker.  Petitioner  is  ad- 
judged custody  of  the  child. 

Kinealy  &  Klnealy,  of  St.  Louis,  for  peti- 
tioner. Block  &  Sheridan,  of  St.  Louis,  for 
respcmdents. 

ALLEN,  X  The  petitioner,  Edwin  F. 
Smith,  Jr.,  seeks  by  a  writ  of  habeas  corpus 
Issued  from  this  court  to  obtain  the  custody 
of  his  daughter,  Anna  Rosalind  Smith,  about 
six  years  of  age,  from  the  respondents,  Fred 
H.  Kicker  and  Anna  Kicker,  the  maternal 
grandparents  of  the  child. 

The  petition  for  the  writ  avers  that  the  pe- 
titioner Is  the  father  of  the  child,  and  that 
the  mother  thereof  is  a  person  of  unsound 
mind;  that  respondents  have  possession  of 
the  child,  and  refuse  to  deliver  her  to  peti- 
tioner's care  and  custody,  and  are  Illegally 
restraining  her  of  her  liberty.  The  petition 
further  sets  up  that  heretofore,  at  the  Oc- 
tober term,  1914,  of  the  circuit  court  of  the 
city  of  St  Louis,  petitioner  instituted  a  pro- 
ceeding In  habeas  corpus  against  these  re- 
spondents for  tbe  possession  and  custody  of 
the  child ;  that  the  proceeding  came  on  to  be 
heard  by  the  circuit  court  on  November  26, 
1914,  and  that  thereupon  the  drcuit  court 
remanded  the  child  to  the  custody  of  these 
respondents,  making  certain  further  orders 
in  the  premises,  and  by  its  judgment  at- 
tempted to  reserve  Jurisdiction  of  the  cause 
for  the  purpose  of  making  suCh  other  and 
further  orders  therein  from  time  to  time  as 
might,  In  the  opinion  of  the  court,  be  re- 
quired by  changed  conditions.  And  the  pe- 
titioner avers  that  all  of  the  aforesaid  or- 
der and  Judgment  of  the  tiicult  court,  ex- 
cept so  much  thereof  as  remanded  the  cus- 
tody of  the  child  to  these  respondents,  is 
null  and  void,  for  the  reason  that  the  court 
had  no  Jarlsdiction  to  make  the  same;  and 
petitioner  alleges  that  he  believes  that  these 
respondents  "Justify  their  restraint  of  the 
said  Anna  Rosalind  Smith  by  said  null  and 
void  order  and  Judgment."  And  it  is  aver- 
red that  no  application  for  the  relief  sought 
herein  has  been  made  to  or  refused  by  any 
superior  court  or  officer. 

Respondents  by  th^r  retnm  admit  that 
they  are  the  maternal  grandparents  of  the 
child,  that  petitioner  is  the  father  thereof, 
and  that  the  mother  of  the  child,  wife  of 
petitioner,  Is  a  person  of  unsound  mind.   And 


respondents  admit  that  they  have  the  cus- 
tody of  the  cliild,  bnt  deny  that  they  are  il- 
legally restraining  the  child  of  her  liberty. 
Respondents  state  that  they  bold  possession 
of  the  child,  and  are  exercising  custody  and 
control  over  her,  under  and  by  virtue  of  the 
order  and  decree  of  the  circuit  court  of  tbe 
city  of  St  Louis,  referred  to  in  the  petition. 
R^^ndentB  ieay  that  such  order  or  decree, 
or  any  portion  thereof,  is  void,  "and  respect- 
fully submit  that  said  circuit  court  of  the 
dty  of  St  Louis,  state  of  Missouri,  has  con- 
tinuing Jurisdiction,  as  reserved  in  said  or- 
der and  decree,  over  the  custody  and  con- 
trol  of  the  person  ot  said  minor  child,  and 
that  any  proceedings  for  the  modification  of 
said  order,  or  for  the  change  of  the  custody 
or  control  of  said  minor,  should  be  properly 
instituted  and  prosecuted  in  said  court." 
And  respondents  pray  that  the  child  be  re- 
manded to  their  custody. 

Upon  the  filing  of  the  return  the  petitioner 
moved  for  Judgment  thereon ;  and  the  issues 
of  law  thus  arising  are  presented  for  our  de- 
termination. 

[1]  That  portion  of  the  Judgment  In  the 
habeas  corpus  proceeding  in  the  circuit  court 
by  which  that  court  undertook  to  retain  Ju- 
risdiction for  the  purpose  of  making  other 
and  further  orders  therein  regarding  the  cus- 
tody of  the  child,  we  must  hold  to  be  null 
and  void,  as  being  beyond  the  Jurisdiction 
and  authority  of  that  court  in  the  proceed- 
ing before  it  In  the  recent  case  of  State 
ex  reL  Ahrens  v.  Rassieur,  186  Mo.  App.  214. 
171  S.  W.  688,  this  court  in  an  opinion  by 
Reynolds.  P.  J.,  passed  Judgment  uix>n  this 
very  Identical  question,  and  held  that  in  a 
habeas  corpus  proceeding  by  the  father  of 
a  child  against  its  grandparents,  for  the  cus- 
tody of  the  child,  the  circuit  court  had  no 
power  to  incorporate  into  tbe  Judgment  re- 
manding the  cliUd,  a  provision  to  the  effect 
that  the  court  retained  Jurisdiction  of  the 
cause  for  the  purpose  of  malcing  further  or- 
ders therein ;  the  court  having  exhausted  its 
Jurisdiction  when  it  made  the  order  remand- 
ing the  child  to  the  custody  of  the  respond- 
ents. The  reasons  for  that  luling,  and  the 
authorities  sustaining  it  are  fully  set  forth 
in  the  opinion  In  that  case. 

[2]  Respondents,  however,  rely  upon  the 
proposition  advanced  by  their  learned  coun- 
sel that  the  Judgment  In  the  habeas  corpus 
proceeding  in  the  drcnit  court  ia  res  ad- 
Judlcata  as  to  petitioner's  right  to  the  cus- 
tody of  the  child,  unless  petitioner's  right 
thereto  be  made  to  appear  by  reason  of  mat- 
ters occurring  since  ttie  rendition  of  the 
judgment  by  the  circuit  court  creating  new 
or  changed  conditions  and  circumstances. 
Bnt  under  the  law  in  this  state  we  regard 
It  as  entirely  clear  that  the  judgment  In  the 
habeas  corpus  proceeding  in  the  circuit  court 
is  to  no  extent  a  bar  to  the  proeecutlon  by 
petitioner  of  the  proceeding  before  as.    In 
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Weir  T.  Ifarley,  89  Ho.  484,  loc  dt  468,  12 
S.  W.  798,  6  L.  R.  A-  672,  it  Ib  said  by 
Brace,  X: 

"That  tlie  doctrine  of  res  ^djudicata  Is  not  ap- 
plicable to  the  case  of  a  refusal  to  discbarge, 
and  that  the  prisoner  is  entitled  to  the  opinion 
of  all  the  courts  or  offlcem  aathoriicd  in  a 
given  cause  to  issue  the  writ  as  to  the  legality 
of  his  imprisonment,  is  conceded,  and  is  not 
limited  in  this  state  by  statutory  enactment,  ex- 
cept in  the  one  parbcular  that  the  applicant 
for  the  writ  in  his  petition  must  state  'that  no 
application  has  been  made  or  refused  by  any 
court  officer  or  officer  superior  to  the  one  to 
whom  the  pe^tion  is  presented.'  Subject  to 
this  limitatioD  one  restrained  of  his  liberty 
may  in  succession  apply  to  every  court  or  officer 
authorised  to  issue  the  writ,  notwithstanding 
another  court  or  officer  having  jurisdiction  may 
have  refused  to  issue  it  or  to  discharge  him 
from  such  restraint  •  •  *  From  these  cases 
may  be  deduced  the  doctrine  that  the  principle 
of  res  adjndicata  does  not  apply  in  cases  of 
halieas  corpus  to  judgments  remanding  the  pris- 
oner, or  to  judgments  discharging  the  prisoner, 
where  a  new  state  of  facts,  warranting  his  re- 
straint, is  Shown  to  exist  different  from  that 
which  existed  at  the  time  the  first  judgment  was 
rendered.  That  It  does  apply  to  a  judgment  dis- 
charging the  prisoner,  where  no  such  new  state 
of  facts  fa  shown,  may  as  readily  be  deduced 
from  the  case  Ex  parte  Jilz,  04  Mo.  206  [27 
Am.  Rep.  2181.  The  distinction  thus  made  be- 
tween judgments  remanding  and  those  discharg- 
ing_  th«  prisoner  grows  out  of  the  nature  of  the 
writ  whose  raison  d'etre  is  the  protection  of 
personal  liberty.  It  loses  none  of  Its  charac- 
teristics when  used  fdr  the  purpose  of  obtaining 
the  custody  of  children,  and  the  same  analogies 
ought  to  obtain  in  such  cases  as  when  used  sim- 
ply for  the  purpose  of  discharging  a  prisoner 
from  iUegal  restadnt." 

In  the  case  entitled  In  re  Clarlc,  208  Mo. 
121,  106  a  W.  990,  15  L.  R.  A,  (N.  S.)  389, 
where  the  ijetltloner  sued  out  the  writ  to  se- 
cure his  release  from  custody  under  a  com- 
mitment (or  contempt  of  court,  the  Su- 
preme Court  followed  Wetr  v.  Marley,  supra, 
as  to  the  distinction  to  be  made  In  habeas 
corpus  between  judgments  remanding  and 
those  discharging  the  prisoner. 

In  the  late  case  of  In  re  Breck,  252  Mo. 
.302,  158  S.  W.  843,  a  proceeding  involving 
the  custody  of  diildren,  but  where  in  the 
prior  proceeding  in  habeas  corpus,  in  the 
(■ircuit  court,  the  petitioner  therein,  the  fa- 
ther (respondent  in  the  Supreme  Court)  had 
obtained  the  custody  of  his  child,  the  court 
referred  to  the  pronoimcement  In  Weir  v. 
Marley,  supra,  as  the  established  doctrine 
in  this  state. 

In  Orey  v.  Moller  et  al.,  142  Mo.  Am>.  679, 
121  S.  W.  1102,  the  petitioner,  the  father, 
sought  to  obtain  the  custody  of  bis  daugh- 
ter by  habeas  corpus  from  one  Moller  and 
wife.  The  petitioner  had  previously  Insti- 
tuted a  like  proceeding  in  the  circuit  court 
of  St.  Louis  county,  which  had  been  deter- 
mined adversely  to  him.  The  question  as 
to  the  effect  of  that  adjudication  was  dis- 
posed of  by  this  court,  in  an  opinion  by 
Uoode,  J.,  in  the  following  language:  "The 
dectelMi  of  the  learned  circuit  judge,  ad- 
versely to  the  petitioner  cannot  be  taken  as 
res  adjndicata  of  bis  right    Weir  t.  Mai^ 


ley,  99  Mo.  484,  12  S.  W.  708  [6  K  B.  A. 
672]." 

Respondents'  learned  counsel  urges  that 
what  was  said  in  Weir  v.  Marley,  supra, 
touching  the  mattter  In  hand,  was  mere  dlo- 
ta,  and  is  not  controlling  upon  us.  As  to 
this  we  need  only  say  that  In  Orey  v.  Holi- 
er, supra,  this  court  distinctly  recognlsEed 
the  doctrine  of  Weir  t.  Marley— which  In 
its  general  aspect  Is  by  no  means  peculiar 
to  this  jurisdiction — as  being  applicable 
where  the  proceeding  in  habeas  corpus  Is 
one  involving  the  right  to  the  custody  of 
minor  children;  and  we  see  no  reason  to 
depart  from  that  ruling. 

It  is  true  that  there  is  no  la<A  of  author- 
ity in  other  jurisdictions  to  the  effect  that 
where  the  writ  of  habeas  corpus  is  used,  as 
Is  said,  not  as  a  writ  of  liberty  in  the  strict 
sense  of  the  term,  but  only  -indirectly  or 
theoretically  as  such,  and  as  a  means  tor 
inquiring  Into  and  settling  the  rights  of  con- 
flicting claimants  to  the  care  and  custody 
of  minor  children,  the  doctrine  of  res  adjo- 
dlcata  will  apply,  even  where  the  former 
judgment  of  an  inferior  court,  in  habeas 
corpus,  was  one  of  remand,  unless  there 
has  been  a  change  of  condltl<«ui  or  circum- 
stances. See  Knapp  v.  Tolan,  26  N.  D.  23, 
142  N.  W.  915,  49  Ia  R.  A.  (N.  S.)  83;  Cor- 
mack  V.  Marshall,  211  111.  619,  71  N.  E. 
1077,  67  L.  R.  A.  787,  1  Ann.  Cas.  256.  But 
this  doctrine,  so  far  as  we  are  aware,  has 
never  been  applied  in  this  state.  Under 
our  decisions  It  appears  that  the  petitioner 
is  entitled  to  have  his  right  to  the  custody 
of  his  child  adjudicated  by  this  court,  not- 
withstanding the  prior  adjudication,  ad- 
verse to  him,  in  the  circuit  court. 

[S]  It  follows  that  the  i)etltloner  is  enti- 
tled to  be  awarded  the  custody  of  the  child. 
While  the  paramount  consideration  is  the 
welfare  of  the  child,  the  petitioner,  as  par- 
ent. Is  entitled  to  the  custody  of  his  child, 
unless  it  is  made  to  appear  that  the  best 
Interest  of  the  child  demands  he  should  be 
deprived  of  sudi  custody.  Respondents  have 
not  set  up  that  petitioner  is  unfit  or  un- 
worthy to  have  the  care  and  maintenance 
of  the  child,  or  any  other  reason  why  he 
should  be  deprived  of  the  custody  thereof. 
The  presumptions  are  with  the  petitioner, 
and  judgment  must  accordingly  go  In  his 
favor.  See  Weir  v.  Marley,  supra;  Orey  v. 
Moller,  supra;  Ex  parte  Smith,  193  S.  W. 
288. 

It  is  therefore  considered,  ordered,  and 
adjudged  that  the  said  minor  child,  Anna 
Rosalind  Smith,  be  and  she  is  hereby  dis- 
charged from  the  custody  of  the  respond- 
ents; and  that  the  respondents,  Fred  H. 
Kicker  and  Anna  Kicker,  be  and  they  are 
hereby  ordered  to  deliver  over  said  child 
into  the  custody  of  the  petitioner,  Eidwin  F. 
Smith,  Jr.,  forthwith. 

REYNOLDS,  P.  X,  and  BECEOCR,  X,  con- 
cur. 
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ATJBTJOHON  et  «1.  ▼.  ATIBUCHON  et  al. 
(No.  14888.) 

(St  Ijottis  Coart  of  Appeals.    Missouri.    Feb.  6, 
1918.) 

1.  I'lXEaBAPHS   AND   TiLXTRONES   €=»5  — 

Stock— Rmtwctions  on  Sale— Vaudity. 
Provisions  in  constitution  of  association,  or- 
ganized to  erect  and  maintain  telephone  system, 
requiring  members  to  offer  stock  for  sale,  first 
to  the  association,  was  a  mere  condition  preced- 
ent, attached  to  the  right  to  sell  the  stock,  and 
not  an  unreasonable  restraint  upon  the  aliena- 
tion of  the  stock,  and  was  therefore  valid. 

2.  Tei,eoeaph8     and     Tblbfhones  «=»5  — 
Sales  of  Stock— Validity. 

Members  of  a  voluntary  association,  organ- 
ized to  erect  and  maintain  a  telephone  system, 
having  agreed  to  be  bound  by  the  constitution, 
which  required  members  to  offer  stock  for  sale, 
first  to  the  association,  could  not  complain  that 
the  association  ,was  not  empowered  to  take  title 
to  the  stock,  in  the  absence  of  offer  of  the  stock 
to  the  association. 

3.  Telegraphs  and  Telephones  <8=>2S— Pae- 
TiTioN  or  Pbopebty— Rights  of  Membebs, 

Provisions  in  constitution  of  association,  or- 
ganized to  erect  and  maintain  telephone  system, 
requiring  members  to  offer  stock  for  sale,  first 
to  the  association,  was  a  mere  condition  pre- 
cedent, attached  to  the  right  to  partition  per- 
sonalty, and  such  provision  was  valid,  so  that 
members  of  the  association  were  not  entitled  to 
partition  until  after  they  had  offered  tiieir  stock 
to  the  association. 

Appeal  from  Circuit  Court,  Cape  Girar- 
deau County ;   Frank  Kelly,  Judge. 

Partition  by  N.^  A.  Aubuchon  and  otbera 
against  August  AubudUMt  and  others.  Judg- 
ment for  defendants,  and  plalntifls  appeal. 
Affirmed. 

Robert  A.  Swlnk,  of  Maplewood,  and 
Robert  W.  Hall,  of  St  Louis,  for  appellants. 
C.  J.  Stanton  and  Wm.  C.  Boverie,  both  of 
Ste.  Genevieve,  and  A.  M.  Spradling,  of  Cape 
Girardeau,  for  respondents. 

ALLEN,  J.  This  is  a  suit  to  partition  per- 
sonal property.  Plaintiffs,  four  In  number, 
are  members  of  a  voluntary  association,  con- 
sisting. It  is  said,  of  127  members  In  all,  or- 
ganized for  maintaining  and  operating  a  lo- 
cal telephone  line  In  the  counties  of  Ste.  Gene- 
vieve, Jefferson,  and  St  Francois,  In  this 
state.  The  petition  sets  up  that  plaintiffs 
and  defendants  are  the  Joint  owners  of  the 
property  used  for  conducting  the  telephone 
line  or  system,  together  with  certain  fran- 
chises, books,  and  records,  etc.;  that  the 
share  of  the  personal  property  to  which  each 
plaintiff  and  each  defendant  Is  entitled  Is  a 
1/127  Interest  therein;  and  that  there  are 
no  liens  upon  the  property.  Partition  Is 
prayed  In  the  usual  form. 

The  answer  contains  first  a  general  de- 
nial, and  then  sets  up  the  constitution  and  by- 
laws of  the  association,  averring  the  due 
adoption  thereof,  and  that  plaintiffs  signed 
the  same,  assented  thereto  and  agreed  to  l>e 
bound  thereby,  as  evidenced  by  the  following 


provlsloa  appearing  above  their  signatures, 
viz.: 

"We,  the  undersigned,  hereby  accept  the  above 
constitution  and  by-laws  and  agree  jointly  and 
severally  to  be  governed  by  the  same." 

Section  9  of  the  constitution,  as  contain- 
ed In  the  answer,  is  as  follows : 

"The  capital  stock  of  this  companv  shall  not 
be  increased  in  excess  of  $20.00  without  a  ma- 
jority vote  of  members  present  at  any  regular 
meeting.  No  meml>er  shall  be  allowed  to  own 
more  than  one  share  of  stock,  nor  shall  he  be 
allowed  to  sell  his  share  of  stock  until  after  he 
has  offered  it  for  sale  to  the  company  at  a  price 
not  to  exceed  the  original  cost  of  the  snare. 
Any  share  of  stock  so  purchased  by  the  com- 
pany shall  be  held  as  common  stock  of  the  com- 
pany, but  can  be  sold  by  the  company  to  any 
person  who  is  not  a  8to<&holder  at  the  time  of 
purchase." 

By  their  reply  plalntifls  aver  that  section 
9  of  the  oonstltutioo,  supra,  "is  ambiguous. 
Is  an  unreasonable  restraint  upon  the  alloia- 
tlon  of  the  property  of  the  members  of  this 
association,  and  Is  contrary  to  public  pol- 
icy." 

The  cause  was  submitted  to  the  court  up- 
on the  pleadings  and  a  stipulation  of  coun- 
sel wherein  It  was  admitted  that  the  facts 
set  out  in  the  petition  are  tn)e;  that  the 
Constitution  and  by-laws  are  correctly  set 
forth  In  the  answer;  that  plaintiffs,  prior  to 
the  Institution  of  the  suit,  made  no  offer  to 
sell  thdr  shares  to  the  association;  and 
that  the  property  cannot  be  divided  In  kind. 

The  trial  court,  after  having  refused  cer- 
tian  declarations  of  law  requested  by  plain- 
tiff which  need  not  be  here  set  out,  found 
the  Issues  for  defendants  and  entered  judg- 
ment accordingly.  From  this  judgment 
plaintiffs  prosecute  the  appeal  l)efore  us. 

It  Is  argued  that  upon  the  pleadings  and 
the  stipulation  plaintiffs  were  entitled  to  a 
judgment  In  partition.  The  proceeding  Is 
brought  under  section  2619,  Rev.  Stat  1909, 
providing  for  the  partition  of  personal  prop- 
erty, other  than  boats  and  vessels.  That 
a  meml>er  or  members  of  a  voluntary  asso- 
ciation of  this  character,  namely,  one  organ- 
ized for  the  operation  of  a  local  telephone 
system  for  the  convenience  of  its  members, 
may  maintain  a  suit  to  partition  the  pr<^>- 
erty  utilized  for  the  purposes  mentioned, 
was  held  by  this  court  In  Melnhart  v.  Dra- 
per, 133  Mo.  App.  50,  112  S.  W.  709.  In 
that  case,  however,  as  appears  from  the  opin- 
ion, the  only  argument  against  the' alleged 
right  of  plaintiff  to  partition  was  tliat  the 
association  constituted  a  partnership  be- 
tween Its  members,  and  that  consequently 
partition  would  not  lie;  the  remedy  being 
a  suit  in  equity  to  dissolve  the  partnership 
and  wind  up  its  affairs.  It  was  held,  how- 
ever, that  the  members  of  an  association  of 
this  character  are  not  partners,  but  are  to 
be  regarded  as  joint  owners  of  the  property 
within  the  meaning  of  section  2619,  supra. 
See,  also,  Primm  v.  White,  162  Mo.  App. 
594,  142  S.  W.  802.    But  In  the  case  before 
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us  tbe  defense  la  tbat  these  plaintiffs  can- 
not maintain  a  suit  for  partition  untU  they 
have  compiled  with  the  provisions  of  the 
conBtltutton  and  by-laws,  particularly  with 
section  9  of  the  constitution,  supra. 

[1 ,  2]  PlalntUlB  urge  that  this  provision  of 
the  constitution  eonatltutes  an  unreasonable 
restraint  upon  the  alienati(m  of  a  member's 
share  In  the  association,  and  is  for  this 
reason  v<dd.  We  cannot  accede  to  this  con- 
tention. The  evident  object  of  this  and 
certain  other  provisions  of  the  constitution 
Is  to  enable  the  association  to  have  contrcd 
over  the  admission  of  new  members;  and  in 
view  of  the  nature  of  the  asaociatlon — one 
organized  for  the  convenience  of  its  mem- 
bers and  in  no  wise  engaged  In  business  for 
profit — we  perceive  nothing  unreasonable  in 
Its  provisions.  Nor  do  we  think  that  plaln- 
tUTs  are  In  a  position  to  here  Question  the 
Itower  of  the  asaociatlon,  or  of  its  trustees 
provided  for  by  the  constitution,  to  take  ti- 
tle to  any  share  of  stock  offered  to  it  by  a 
member  who  wishes  to  retire  from  the  assd- 
datiou.  What  course  would  have  been  pur- 
sued had  plaintiffs  offered  their  stock  to  the 
association  we  know  not;  but  we  regard  it 
as  clear  that  plaintiffs  cannot  justify  their 
failure  to  comply  with  this  provision  of  the 
constitution  by  asserting  that  the  associa- 
tion as  such  cannot  acquire  tlUe  to  plain- 
tiffs' shares. 

[3]  But  It  Is  argued  that  neither  section 
9  of  the  constitution  nor  any  other  provi- 
sion thereof  or  by-laws  can  affect  plaintiffs' 
statutory  right  to  partition  of  the  property 
in  question.  We  think  that  this  position  Is 
untenable.  The  provisions  of  the  constitu- 
tion, signed  and  agreed  to  by  all  of  the 
members,  became  the  organic  law  of  the 
association,  and  constituted  a  contract  be- 
tween its  members.  It  is  true  that,  had 
this  contract  been  one  attempting  to  deny 
in  toto  and  forever  the  right  of  partition,  it 
would  not  have  been  effective.  See  Haeuss- 
ler  V.  Missouri  Iron  Co.,  110  Mo.  188,  19  S. 
W.  75,  16  Ii.  H.  A.  220,  33  Am.  St  Hep.  431. 
But  such  Is  not  the  nature  of  the  provision 
of  the  constitution  here  drawn  In  question. 
It  simply  provides  that  a  member  who  wish- 
es to  dispose  of  his  share  or  interest  must 
first  offer  It  to  the  association.  It  does  not 
undertake  to.  deprive  a  member  of  the  right 
of  partition.  But  its  effect,  we  think,  is  to 
annex  a  condition  precedent  to  the  right  of 
a  member  to  maintain  partition,  operating 
to  postpone  such  right  until  there  has  been 
a  proper  compliance  therewith.  A  contra- 
ry view  would  permit  these  four  members 
of  the  association,  in  disregard  of  their 
solemn  contract  evidenced  by  the  provisions 
of  the  constitution  to  which  they  gave  writ- 
ten assent,  to  compel  a  sale  of  this  entire 
local  telephone  system,  thereby  defeating 
the  very  object  and  purpose  for  which  the 
association  was  organized.    In  this  connec- 


tion see  Springer  v.  Bradley  (Sup.)  188  S. 
W.  175;  Eberts  v.  Fisher,  54  Mich.  294,  20 
N.  W.  80;  Latshaw's  Appeal,  122  Pa.  143,  15 
Atl.  676,  9  Am.  St  Rep.  76;  Roberts  v.  Wal- 
lace, 100  Minn.  359,  111  N.  W.  289,  117  Am. 
at  Rep.  701;   30  Cyc.  187. 

It  follows  that  the  judgment  should  be 
affirmed;  and  it  is  so  ordered. 

HBTNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


JOHNSON  V.  KANSAS  CITY  SOUTHERN 
RY.   CO.     (No.  2186.) 

(Springfield  Conrt  of  Appeals.    MissourL    Feb. 
6,  1918.) 

1.  RAiutoADS  «=s>446(2)— Actions  fob  Khx- 
INO  Stock— Questions  fob  Jubt. 

In  an  action  against  a  railroad  oMUpan^ 
for  double  damages  for  killing  live  stocli,  evi- 
dence ttiat  ttie  animals  were  found>  dead  soon 
after  being  killed  on  or  near  the  railroad  track 
with  such  injuries  as  clearly  indicated  that 
they  were  struck  by  great  violence,  and  no  pos- 
sible theory  was  advanced  as  to  how  they  could 
have  been  injured  other  than  by  a  collision  with 
one  of  defendant's  trains,  made  a  prima  facie 
case  which  entitled  plaintiJS  to  go  to  the  jury  on 
that  question. 

2.  Railboads  «=>441(6)— Actions  fob  Ktt.t,- 
ING  Live  Stock— BuBDEN  of  Pboof. 

The  burden  of  proof  was  on  plaintiff  to 
show  tliat  the  animals  killed  entered  the  right 
of   way  at   a  place   where  defendant  was  re- 

aiired   to,   but  did   not,   have  its   railroad  in- 
osed  by  lawful  fences. 
8.  Railboads  <S=>443(6)— Actions  fob  Enx- 

INQ    LlVB    STOOK   —    SUFFICIKNOT    OF   EVI- 
DKNCB. 

Evidence  held  sufficient  to  warrant  a  find- 
ing that  one  of  the  animals  went  on  the  right 
of  way  through  a  defective  wing  fence  con- 
necting with  a  cattle  guard,  though  the  engi- 
neer and  fireman  testified  that  it  was  struck 
by  the  train  on  the  crossing  and  dragged  over 
the  cattle  gaerd  to  the  pomt  where  its  body 
was  found. 

4.  Railboads  i3=3443(1)— Actions  fob  Kiix- 
iNG  IiiVK  Stock  —  Suffioiknot  of  Evi- 
dence, 
Though  the   double  damage  aet  is  penal, 
the  fa&ts  entitling  plaintiff  to  recover  need  not 
be  proved  beyond  a  reasonable  doubt,  and  posi- 
tive evidence  on  one  side  may  be  outweighed 
by  circumstantial  evidence  on  the  other. 

6.  Appeal  and  Ebbob  «=3l001(l)— Review— 
Questions  of  Fact. 
In  an  action  for  doable  damages  for  the 
killing  of  live  stock,  as  in  other  civil  cases, 
the  weight  of  the  evidence  is  solely  for  the 
jury,  and  its  verdict  Is  final  when  supported  by 
substantial  evidence,  though  circumstantial  or 
negative. 

6.  Railboads  «=>443(6)— Actions  fob  Kill- 
ing Live  Stock  —  Sufficiency  of  Evi- 
dence. 
Where  an  animal  was  found  dead  on  the 
railroad  right  of  way  adjoining  a  field  at  the 
lower   end   of   which    there   were    several   bad 
places  in  the  right  of  way  fence  through  one 
of  which  cattle  had  gone  to  such  an  extent  that 
there  was  a  well-denned  path  leading  upon  the 
right  of  way,  and  the  animal  killed  just  before 
her  death  was  on  the  rango  from  which  this 
path   led,   the  evidence  warranted  a  recovery, 
though  it  was  not  shown  through  which  open- 
ing it  went  on  the  right  of  way. 
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7.  Apfkai.  and  Ersob  «=3l064(l>— Habuuiss 

EbBOB— IirSTBTICTIORB. 

In  an  action  for  double  damages  for  the 
killing  of  a  steer  going  on  a  railroad  right  of 
way  through  a  defective  fence,  where  the  evi- 
dence was  uncontradicted  that  the  defect  in 
the  fence  had  existed  for  at  least  two  months 
and  there  was  evidence  that  a  witness  saw  two 
cattle  on  tho  right  of  way  several  months  pre- 
vious, one  of  which,  in  being  driven  out,  went 
through  the  particular  hole  in  the  fence,  the 
jury  could  have  only  found  one  way  on  the  ques- 
tion of  defendant's  knowledge  actual  or  con- 
structive of  tho  condition  of  the  fence  for  a 
sufficient  time  to  repair  it,  and  the  failure  of 
an  instruction  to  require  a  finding  of  such 
knowledge  was  not  ground  for  reversal,  especial- 
ly where  it  was  apparently  an  afterthought; 
no  such  issue  having  been  suggested  at  the 
trial,  and  no  instruction  thereon  having  been 
asked. 

Appeal  from  Circuit  Court,  McDonald 
County;    Charles  L.  Henson,  Judge. 

Action  by  Tom  Johnson  against  the  Kan- 
sas Olty  Sontbern  Railway  Company.  E^om 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Cyrus  Crane  and  Hugh  E.  Martin,  both 
of  Kansas  City,  and  O.  R.  Puckett,  of  Pine- 
Tllle,  for  appellant  J.  A.  Sturges,  of  Pine- 
vllle,  for  respondent. 

STURGIS,  P.  J.  This  salt  Is  In  two 
counts,  both  under  the  double  damage  act, 
one  for  killing  a  heifer  and  the  other  a 
steer  by  defendant  at  different  times  and 
at  different  places  on  its  railroad. 

[t]  O^ere  Is  no  question  as  to  the  owner- 
ship or  value  of  the  animals,  and  little,  if 
any,  as  to  each  animal  being  killed  by  col- 
lision with  defendant's  engines,  as  both  an- 
imals were  found  dead  soon  after  being 
killed  on  or  near  the  railroad  track  with 
such  injuries  as  to  clearly  indicate  being 
struck  by  great  violence;  No  other  prol>a- 
ble  or  even  possible  theory  Is  advanced  as 
to  how  either  of  these  animals  could  have 
been  Injured  in  the  way  they  were  so  as  to 
leave  the  dead  bodies  at  the  place  and  in  the 
condition  In  and  at  which  they  were  found 
other  than  a  collision  with  one  of  defend- 
ant's trains.  What  is  said  In  Batman  v. 
Railroad,  53  Mo.  App.  13,  is  applicable  here. 

"There  was  ample  proof  that  both  animals 
were  injured  by  a  violent  collision  with  some 
hard  aulMtance;  in  fact,  that  such  was  the 
case  appeared  by  tho  character  of  the  injuries. 
There  was  evidence  tending  to  show  that  the 
defendant  operated  a  road  in  the  immediate 
vicinity  of  which  the  animals  were  found  in  a 
crippled  condition,  and  that  hair  and  blood 
were  found  on  the  rails  and  ties  near  the  place 
where  the  animals  were  found.  This  made  a 
prima  facie  case  on  the  cause  of  injury,  which 
entitled  the  plaintiff  to  go  to  the  jury  on  that 
question."  Kimball  v.  Railroad,  99  Mo.  App. 
335,  340,  73  S.  W.  224. 

[2]  The  only  question  of  momoit  aa  to 
either  animal  la  the  sufficiency  of  the  evi- 
dence to  take  to  the  Jury  the  question  of 
such  animals  having  entered  defendant's 
right  of  way  at  a  place  where  defendant  was 
required  to,  but  did  not,  have  Its  railroad  i 


Inclosed  bf  lawful  fences.  We  folly  rec- 
ognize the  correctness  of  defendant's  posi- 
tion that  Its  liability  depends  on  the  plaoe 
where  the  animal  killed  entered  the  rl^t 
of  way  and  that  the  burden  of  peoot  as  to 
this  is  on  plaintiff.  Foster  ▼.  Railroad,  90 
Mo.  116,  2  S.  W.  138;  Hnrd  t.  ChaweU,  91 
Mo.  App.  817,  322;  Redmond  v.  Railroad, 
104  Mo.  App.  651,  656,  77  S.  W.  768;  Snider  v. 
Railroad,  73  Mo.  466;  i/Loore  v.  Railroad, 
81  Mo.  499.  Under  the  instructions  glvoi, 
the  Jury  was  required  to  and  did  find  that 
eadi  of  these  animals  entered  upon  defend- 
ant's right  of  way  at  a  point  where  defend- 
ant was  required  to  fence,  and  where  it  fail- 
ed to  maintain  lawful  fences  and  from  there 
went  upon  the  track  and  was  struck  and 
killed  by  one  ot  defendant's  trains.  These 
instructions  are  not  assailed  except  on  the 
ground  that  there  Is  no  substantial  evidence 
to  sustain  a  finding  for  the  plaintiff.  To 
this  we  do  not  agree. 

[3]  As  to  the  steer  In  question  the  evi- 
dence Is  that  he  was  found  dead  at  the  side 
of  the  railroad  track,  his  body  badly  man- 
gled, and  with  evidence  that  same  had  been 
dragged  some  distance  along  the  track.  This 
was  evidenced  by  blood  and  hair  on  the  ties 
and  rails  and  marks  on  the  ground.  Hie 
dead  body  was  found  some  175  feet  south  of 
the  cattle  guard  on  the  right  of  way,  and  de- 
fendant's engineer  and  fireman  of  a  south- 
bound train  testified  that  this  animal  was 
struck  by  Buch  train  on  the  public  crossing 
and  Imocked  and  dragged  over  the  cattle 
guard  to  where  the  body  was  left.  These 
trainmen,  however,  thought  the  distance  from 
the  cattle  guard  to  .where  the  body  was  left 
was  much  shorts  than  It  .was  shown  on  ac- 
tual measiuremenL  On  the  other  hand,  the 
evidence  was  uncontradicted  that  the  wing 
fence  connecting  with  the  cattle  guard  was 
in  iMid  condition  so  that  an  animal  like  this 
could  readily  pass  through  the  same.  There 
was  evidence  that  there  ware  cattle  tracks 
leading  from  the  outside  through  this  open- 
ing in  the  fence  onto  the  right  of  way,  and 
that  the  first  signs  of  the  animal  being  struck 
and  dragged  commenced  40  or  60  feet  from 
the  cattle  guard  and  Inside  of  the  right  of 
way. 

[4,  S]  Defendant  In  its  brief  says  tliat  since 
the  double  damage  act  is  penal  (McNear  v. 
Railroad,  42  Mo.  App.  14,  18) : 

"Where  a  penalty  is  sought  to  be  enforced 
against  defendant  under  a  penal  statute,  clear 
and  positive  proof  is  all  that  should  l>e  con- 
sidered. All  tho  facts  that  entitled  plaintiff 
to  recover  under  its  provisions  must  be  definite- 
ly and  clearly  proven,  so  that  no  doubt  can 
remain  in  the  minds  of  the  judge  and  jury,  and 
there  can  be  no  room  for  ooajecture." 

This  Is  practically  saying  that  In  this  class 
of  cases  the  proof  must  satisfy  the  jury  be- 
yond a  reasonable  doubt,  as  In  criminal 
cases,  and  that  positive  evidence  on  one  side 
Is  not  to  be  outweighed  by  circumstantial  evi- 
dence on  the  other.    No  case  Is  dted  so  hold- 
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ing,  and  we  are  Quite  mire  there  are  none. 
As  In  cliU  cases  generally,  the  weight  of  the 
evidence  Is  solely  for  the  Jury,  and  Its  ver- 
dict Is  final  when  supported  by  substantial 
evidence,  though  circumstantial  or  negative. 
[I]  As  to  the  heifer  killed,  the  evidence  Is 
that  she  also  .was  found  dead  at  the  side  ot 
defendant's  track  with  sutih  marks  of  vio- 
lence as  to  Indicate  that  She  was  struck  by 
a  train;  this  being  the  only  known  agency  at 
hand  capable  of  accomplishing  such  results. 
The  body  tvas  taken  charge  of  by  the  section 
men  and  burled-  The  place  of  her  death  was 
along  a  field  some  400  feet  from  the  nearest 
crossing — too  far  to  even  suggest  that  she 
might  have  been  struck  on  such  crossing. 
At  the  lower  end  of  this  field,  where  the  rail- 
road right  of  way  approaches  and  borders  on 
Indian  creek,  a  place  In  the  railroad  fence 
bad  been  washed  away  and  not  rebuilt,  and 
there  were  other  bad  and  down  places  In  the 
right  of  way  fence  In  this  Tidnlty.  The  field 
mentioned  Is  In  the  valley,  and  the  surround- 
ing hills  were  unlnclosed  woodland.  There 
Is  evidence  that  cattle  had  been  going 
through  this  opening  In  defendant's  right  of 
way  fence  to  grtise  on  the  right  of  way  to 
8U<^  an  extent  that  there  was  a  well-defined 
stock  path  leading  from  the  hUls  through 
this  opening.  This  heifer  Just  before  her 
death  was  on  the  range  from  .which  the  cow 
path  led  through  t^  opening  in  the  rlg^t  of 
way  fence,  and  there  were  treab  cow  tracks 
In  the  path.  It  Is  not  suggested  how  the 
heifer  could  hare  gotten  within  the  right  of 
way,  exc^t  through  the  opening,  or  perhaps 
aome  other  down  place  In  the  fence.  This  is 
not  material,  for,  as  said  In  Jones  v.  Ball- 
road,  44  Mo.  App.  16,  18: 

"The  third  instruction  was  properly  refused, 
because  there  were,  as  shown  by  the  evidence  of 
both  parties,  a  number  of  gaps  in  the  fence, 
within  convenient  distance  of  where  the  oow 
was  found,  through  either  of  which  she  might 
have  come  upon  the  track.  To  require  the 
plaintiff  under  the  circumstances  to  prove  the 
exact  point  where  the  animal  came  through 
would  render  a  recovery  impossible,  however  ap- 
parent it  might  be  that  the  company  was  dere- 
lict in  its  duty  to  fence,  and  that  the  injury 
was  due  to  such  neglect'' 

That  this  animal  got  through  or  over  the 
right  of  way  tend  is  certain,  and  while  she 
was  killed  some  distance — the  exact  distance 
Is  not  given — from  this  opening  in  the  fence, 
it  win  not  be  presumed  that  she  Jumped  over 
a  good  part  of  the  fence  when  a  so  conven- 
ient and  mudi  used  opoilng  was  available. 

In  Lynn  v.  Ballroad,  164  Mo.  App.  445, 
453,  140  S.  W.  451,  454,  where  two  dead 
horses  were  found  on  the  right  of  way  with 
Injuries  Indicating  a  collision  with  a  train 
some  quarter  of  a  mile  from  a  gap  in  the 
fence,  the  court  Justified  a  finding  that  the 
horses  came  onto  the  right  of  way  through 
this  gap,  and  said: 

"Wo  know  of  no  rule  of  law  that  requires 
OS  to  presume  that  these  ^rticular  animals 
had  sucb  propeeglties  as  to  mduce  them  to  go 
a  quarter  of  a  mile  beyond  an  open  gap  in  order 


to  get  an  (^portunity  to  jump  over  a  lawful 
fence  to  get  upm  defendant's  right  of  way." 

[7]  Error  Is  assigned  that  the  Instructloa 
applying  to  the  killing  of  the  steer  did  not 
require  a  finding  that  the  defendant  had 
knowledge,  actual  or  constructive,  of  the  con- 
dition of  the  fence  for  sufficient  time  to  re- 
pair same.  Townsley  v.  Ballroad,  89  Mo.  31, 
1  S.  W.  IB.  This  point  we  are  quite  certain 
is  an  afterthought  on  defendant's  part,  as  no 
such  issue  was  suggested  at  the  trial  and  no 
Instruction  asked  for  thereon.  Busby  v.  Ball- 
road, SI  Mo.  43,  47.  The  evidence  is  uncon- 
tradicted that  this  defect  In  the  wing  fence 
bad  eidsted  for  some  two  months  at  least, 
and  one  witness  said  he  saw  two  cattle  on 
the  right  of  way  at  this  place  some  few 
months  previous  and  in  driving  then!  out 
one  of  them  went  through  this  hole  in  the 
fence.  The  Jury  could  have  found  but  one 
way  on  this  point,  and  we  decline  to  reverse 
the  case  for  this  reason. 

The  Judgment  is  aSirmed. 

FABBINGTON  and  BBADLEY,  JJ.,  con- 
cur. 


PIPEE  V.  ST.  LOUIS,  L.  &  O.  P.  BY.  CO. 

(No.  14980.) 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

5,  1918.) 

Aocot^Ht  Stateh  «=>20(1)  —  Qx^sstionb  fob 
juby— evidincx. 
Evidence  held  to  present  a  question  for  the 
jnry  whether  there  was  an  account  stated  be- 
tween piaintiff  and  defendant  for  wages  due  to 
plaintiff. 

Appeal  from  St  Louis  Circuit  Court;  Thos. 
C.  Hennlngs,  Judge. 
"Not  to  be  officially  published." 
Action  by  Frank  Piper  against  the  St 
Louis,  Lakewood  &  Grant  Park  Ballway 
Company.  Judgment  for  plaintiff  In  part, 
and  for  defendant  In  part,  and  defendant 
appeals.    Afilrmed. 

H.  Chouteau  Dyer  and  Byan  &  Thompson, 
all  of  St  Louis,  for  appellant  Wm.  S. 
Wittier,  of  St  Louis,  for  respondent 

XLLES,  J.  The  petition  herein  contained 
two  counts,  the  first  seeking  a  recovery  of 
$495.11,  and  interest,  as  upon  an  account 
stated,  and  the  second  being  for  a  balance 
claimed  to  be  due  plaintiff  for  wages  earned 
while  in  defendant's  employ,  between  cer- 
tain dates,  amounting  to  g234.70.  Tbe 
cause  was  tried  by  the  court  without  a  Jury, 
a  Jury  having  been  waived,  and  resulted  In 
a  verdict  and  Judgment  for  plaintiff  on  the 
first  count  In  the  sum  of  $495.11,  and  for  de- 
fendant on  the  second  count;  and  the  case  is 
here  on  defendant's  appeal. 

It  appears  that  plaintiff  was  employed  by 
the  defendant  in  1905,  and  conUnned  in  de- 
fendant's employ  until  the  autumn  of  1914, 
doing  the  work  of  a  section  laborer  or  sec- 
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tion  foreman.  It  is  said  that  plaintiff's  wag- 
es were  payable  weekly,  but  according  to 
his  testimony  defendant  did  not  pay  him 
regularly,  and  thus  a  balance  accrued  to  his 
credit.  There  is  considerable  testimony  in 
the  record,  pro  and  con,  touching  the  matter, 
but,  as  the  case  reaches'  us,  we  need  only 
refer  to  the  evidence  adduced  to  support  a 
recovery  upon  the  alleged  account  stated. 

Defendant's  books  were  in  evidence,  and 
it  appears  that  in  defendant's  ledger,  as  of 
June  24,  1911,  appeared  a  credit  to  plaintiff 
of  $483.11,  and  that  by  a  later  entry  there- 
in, of  date  October  13,  1911,  plaintiff  was 
credited  with  the  further  sum  of  $12;  so 
that  according  to  defendant's  books  It  ap^ 
pearfd  that  the  sum  of  $495.11  was  due 
plaintiff  on  the  last-mentioned  date.  It 
seems  that  on  October  31,  1911,  this  amount 
was  closed  on  defendant's  books,  not,  how- 
ever, as  having  been  paid  plaintiff,  but  as 
having  been  assumed  by  a  certain  corpora- 
tion referred  to  as  the  "Development  Com- 
pany." Defendant's  former  bookkeeper,  one 
Smith,  testified  that  he  made  the  foregoing 
entry  under  the  direction  of  defendant's 
president ;  that  Mr.  Winner  first  directed  him 
to  make  the  entries,  and  that  afterwards  Mr. 
Hughes  did  so;  that  Hughes  succeeded  Win- 
ner as  president.  When  asked  by  the  court 
how  he  knew  that  the  sum  of  $495  "was'  due 
him,"  as  charged  in  the  first  countvof  the 
I)etltion,  plaintiff  said: 

"Because  I  asked  for  my  pay  times  and 
again ;  I  wanted  to  quit,  but  Mr.  Hughes  was 
manager  there,  and  we  figured  upon  so  much 
balance  coming  to  me ;  Mr.  Hughes  wag  man- 
ager there  then  at  that  time  I  asked  for  my 
money;   X  kind  of  got  leary'  about—" 

On  cross-examination  plaintiff  was  again 
asked  how  he  reached  the  conclusion  that  the 
company  owed  him  $495,  and  he  said: 

"Because  I  went  to  see  Mr.  Hughes,  and 
seen  the  bookkeepers;  the  <me  is  here,  Miss 
Miller,  in  the  branch  office.  She  gave  me  a 
little  note  of  $105,  and  said  the  rest  is  in  Mr. 
Smith's  books :  Mr.  Smith  has  the  books.  Mr. 
Hughes  was  there  when  I  asked  for  payment, 
and  he  said,  'There  is  so  much  coming  to  you, 
and  also  he  offered  me  interest  on  this  money. 
He  said,  'You  won't  lose  a  cent  by  thia.'  That's 
how  I  got  into  it." 

Defendant,  appellant  here,  makes,  in  form, 
three  assignments  of  error,  but  they  are  the 
same  in  effect  and  merely  raise  the  question 
of  the  Eiofflciency  of  the  evidence  to  support  a 
Judgment  for  plaintiff  as  upon  an  account 
stated.  It  is  argued  that  the  evidence  wholly 
fallsd  to  establish  an.  account  stated,  in  law, 
and  that  tlie  trial  court  thereupon  should 
have  peremptorily  directed  a  verdict  for  de- 
fendant on  this  count  as  requested  by  def^id- 
ant.  It  may  be  conceded  that  the  mere  entries 
in  defendant's  books  showing  the  amount  of 
$495.11  to  be  due  plaintiff,  do  not  alone  sufllce 
to  establish  an  account  stated.  But  we  think 
tliat  the  evidence,  when  taken  as  a  whole, 
afforded  snfflcient  proof,  prima  fade,  of  an 
account  stated  between  the  parties. 


In  Alexander  v.  Scott,  150  Mo.  App.  213, 
129  S.  W.  991,  this  court,  in  an  opinion  by 
Reynolds,  P.  J.,  said: 

"All  that  is  necessary  and  reQulred  in  prov- 
ing an  account  stated  is  to  prove  a  definite 
amount  as  an  amount  agreed  upon  between  the 
parties,  an  account  becoming  an  account  stated 
when  the  parties  have  accounted  together  and 
arrived  at  and  agreed  upon  a  balance  which  the 
debtor  has  either  expressly  or  impliedly  under- 
taken to  pay.  ,An  account  stated  neel  not  be 
evidenced  by  a  writing,  nor  need  it  be  proved 
by  a  writing.  There  must  be  a  fixed  and  cer- 
tain sum  admitted  to  be  due.  2  Greeoleaf,  Evi- 
dence (Lewis'  Ed.  1896)  g  126;  Koegel  v.  Giv- 
ens,  79  Mo.  77;  Estes  v.  Hamilton-Brown 
Shoe  Co.,  64  Mo.  App.  543." 

In  1  Bnling  Case  Law,  p.  220,  {21,  it  is 
said: 

"Evidence  tending  to  show  that  the  parties 
met  and  settled  up,  and  that  a  balance  was 
struck  and  agreed  upon,  is  admissible  to  prove 
an  account  stated,  and  is  sufficient  to  au- 
thorise the  submission  of  the  question  as  one 
of  fact  to  the  jury." 

In  1  Corpus  Juris,  p.  688,  it  is  said: 
"Where  the  parties  meet  and  go  over  their 
accounts  and  strike  a  balance  in  favor  of  one 
of  them  to  which  the  otjior  assents  is  correct, 
this  constitutes  an  account  stated." 

In  the  Instant  case,  while  the  testimony 
of  plaintiff,  an  ordinary  latwrer.  Is  not  couch- 
ed in  the  clearest  or  most  definite  terms,  the 
plain  effect  thereof  is  that  plaintiff  and  de- 
fendant's official  representative  went  over 
the  account  together  and  agreed  upon  the 
balance  doe  plaintiff,  viz.  the  sum  of  ^95.11, 
Shown  to  be  due  him  by  the  above-mentioned 
entries  in  defendant's  books;  and  that  de- 
fendant's <^cer.  In  effect,  promteed  that 
this  sum  would  be  paid  plaintiff.  With  this 
testimony  in  the  case  we  regard  It  as  entirely 
clear  that  there  was  prima  facie  proof  of  an 
account  stated,  under  the  authorities'  supra, 
and  that  the  court  did  not  err  in  refusing  to 
peremptorily  direct  a  verdict  for  defendant 
on  this  count 

This  disposes  of  the  only  question  raised 
by  the  appeal,  and  it  follows  that  the  judg- 
ment should  be  afllrmed.     It  is  so  ordered. 

BEYNOLDS,  P.  J.,  and  BEOKEB,  J, 
concur. 


HALE  V.  PENNSYLVANIA  B.  CO. 
(No.  14946.) 

(St.  Louis  Court  of  Appeals.     MiasooiL 
Feb.  6,  101&) 

1.  Cabbikss  €=»416  —  Cabkiaqb  or  PAsanr- 

OEBB— NeOOGENCK — QXiESTION   FOB  JURT. 

In  an  action  against  a  railroad  for  injiiri«« 
to  a  Pullman  passenger  thrown  to  the  floor  of 
the  car,  the  question  of  defendant's  negligence 
held  for  the  jury  under  the  evidence  as  to  the 
train's  excessive  speed  and  the  nnnsual  jerk  or 
lurch  which  threw  plaintiff. 

2.  Oabkiers  e=>4ie  —  Cakkiaoe  or  Passkn- 

OEBS  —  CORTBIBUTOBT  NEOUQENOE  —  QOES- 
TIOH  FOB  JUBY. 

In  such  action  the  issue  of  contributory  neg- 
ligence Tield  for  the  Jury. 


#s».For  othar  MM*  se*  mud*  topU  and  KBIT-NUMBEIR  in  all  Ke/-Numbered  Olgests  and  Indexes 


Digitized  by 


^^oogle 


Ma) 


HAIiE  T.  PENNSYLVANIA  B.  OO. 


68» 


Appeal  from  St.  Louis  Circuit  Coart;  Geo. 
H.  Shields,  Judge. 

"Not  to  be  (Adally  published." 

Action  by  Margaret  M.  Hale  against  the 
Pennsylvania  Railroad  tJompany,  a  corpora- 
tion. From  a  judgment  for  plalntlfT,  defend- 
ant appeals.    Judgment  aflSrmed. 

Bverett  W.  Pattison  and  Percy  Werner, 
both  of  St.  Louis,  for  appellant.  VirgU  Rule, 
of  St.  Louis,  for  respondent. 

BECKER,  J.  This  Is  an  action  brought  by 
plalntitr,  respondent  here,  for  damages  for 
injuries  alleged  to  have  been  sustained  while 
a  passenger  on  defendant's  railroad.  It  Is 
averred  that: 

On  or  about  the  11th  day  of  April,  1913,  while 
plaintiff  was  riding  on  one  of  the  defendaafa 
trains  as  a  paaaeager  and  in  defendant's  care, 
between  the  towns  of  Pittsburgh  and  Altoona,  in 
the  state  of  Pennsylvania,  "said  defendant  care- 
lessly and  negligently  caased^  suffered,  and  per- 
mitted the  car  on  which  plaintiff  was  then  and 
there  a  passcBger  as  aforesaid  to  make  a  sud- 
den and  unusual  jerk  or  lurch,  thereby  throw- 
ing plaintiff  to  the  floor  of  said  car  with  great 
force  and  violence,  thereby  seriously  and  perma- 
nently injuring  her."  !%•  answer  was  a  gen- 
eral denial  and  a  plea  of  contributory  negU- 
gence,  said  contributory  negligence  being  al- 
leged "in  that  she  [plaintiSl  unnecessarily 
stood  in  the  aisle  of  the  car  without  taking  any 
precautions  for  her  own  safety." 

The  cause  coming  on  for  trial  before  the 
court'  and  a  Jury,  at  the  conclusion  of  the 
evidence  offered  and  introduced  by  the  plain- 
tiff, and  again  at  the  close  of  the  wnole  case, 
the  defendant  offered  an  instruction  In  the 
way  of  a  demurrer  to  the  evidence,  wbiCh  the 
court  refused,  and  the  defendant  duly  ex- 
cepted. The  case  being  submitted,  the  Jury 
returned  a  verdict  for  the  plaintifl  and 
against  the  defendant  In  the  sum  of  $2,000. 
From  the  Judgment  rendered  thereon  the 
defendant  brings  this  appeal. 

The  only  error  urged  by  the  appellant  is 
the  submission  of  the  case  to  the  Jury  and 
the  refusal  of  the  court  to  rule  that  under 
the  pleadings  and  the  entire  evidence  there 
was  nothing  for  a  Jury  to  pass  upon. 

The  material  testimony  of  plaintiff  herself 
necessary  for  the  determination  of  this  case 
under  the  assignment  of  error  noted  above 
may  be  stated  as  follows: 

Plaintiff  was  a  delegate  to  the  Daughters 
of  the  American  Revolution,  which  was  to 
bold  its  convention  In  Washington,  D.  0.,  and, 
together  with  some  20  other  members,  she 
left  St.  Louis  on  one  of  the  passenger  trains 
of  the  defendant  railroad  company.  The 
train  arrived  at  Pittsburgh,  Pa.,  many  hours 
late,  and  at  the  instance  of  the  delegation 
of  which  plaintiff  was  a  member,  the  de- 
fendant company  made  up  a  special  train 
consisting  of  five  Pullmans  and  S  baggage 
car  to  carry  the  delegation  the  balance  of  the 
way  to  Washington,  D.  C.  When  the  train 
was  but  a  short  distance  from  Klttanning 
Point  going  around  Horseshoe  Curve,  the 
plaintiff,  who  had  been  rehearsing  songs  with 
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some  of  the  members  of  ber  delegation  in  a 
Pullman  coach  directly  in  the  rear  of  the 
coach  in  which  she  was  traveling,  returned 
to  the  car  in  which  she  was  traveling,  and 
to  section  No.  3,  which  was  assigned  to  her. 
Both  the  UKier  and  lower  berths  of  said  sec- 
tion were  made  up  for  occupation  for  the 
night,  as  was  berth  No.  1,  immediately  next 
adjoining  toward  the  forward  end  of  .the  car, 
having  reference  to  the  direction  In  which 
the  train  was  moving.  Berth  No.  4,  directly 
opposite  that  of  the  berth  of  plaintiff,  was  be- 
ing made  up  by  the  porter  at  the  time,  while 
berth  No.  2,  dlrecUy  opposite  No.  1,  being  the 
first  berth  at  the  forward  end  of  the  car  to  the 
left  as  one  entered  the  car,  was  occupied  by 
a  Mrs.  Skinner,  who  was  sitting  in  the  seat 
next  to  the  aisle  with  her  badt  in  the  direc- 
tion in  which  the  train  was  going.  The  re- 
maining seats  of  that  section.  No.  2,  were 
filled  with  clothing,  etc.,  from  other  berths 
When  plaintiff  walked  Into  the  car  she  walk 
ed  towards  Mrs.  Skinner,  and  as  she  passed 
her  berth  she  (plaintiff)  picked  up  an  apple 
lying  there  and  continued  to  a  point  next  to 
where  Mrs.  Skinner  was  seated,  and  put  her 
right  arm  on  the  Imck  of  the  seat  with  her 
back  against  the  door  jamb. 

"I  had  no  more  than  placed  the  apple  in  my 
hand— I  don't  think  I  bit  it— until  I  felt  this 
terrible  jerk.  It  wag  done  so  quickly  that  I  was 
down.  1  always  thought  I  fell  on  my  back, 
shoulder,  and  it  was  this  side  of  my  head;  was 
bruised  all  down  my  back  for  several  months; 
it  was  black.  But  when  I  fell  the  next  thing  I 
remember  was  that  I  was  sitting  down  on  the 
floor.  Mrs.  Shelton  was  standing,  leaning  over 
me.  I  could  not  lift  my  hand,  and  I  said,  'Oh, 
I  believe  my  arm  is  broken.'  I  tried  to  lift  and 
could  not  IJJEt  it,  for  my  arm  was  broken." 

Plaintiff  stated  that  she  had  been  travel- 
ing on  railroad  trains  since  she  was  10  years 
old,  and  at  the  time  she  was  testifying  she  was 
67  years  <dd,  and  had  been  to  Washington,  D. 
C,  over  the  defendant's  lines,  five  times,  and 
was  famUlar  with  the  movements  of  trains. 

"I  was  thrown  so  quickly  that  it  just —  I  was 
just  jerked,  and  then  I  did  not  know  anything 
until  I  was  on  the  floor  sitting  up.  I  don't 
know  that  I  can  describe  it  any  better  thon  to 
just  say  it  was  like  something  had  stopped  sud- 
denly. I  don't  know  whether  at  that  time  we 
were  going  up  the  mountain  or  down  on  the  oth- 
er side.  The  train  was  going  very  fast;  I  could 
not  tell  yon  how  fast," 

On  cross-examination  plaintiff  stated  that: 
She  had  started  to  sit  down  in  her  berth  when 
she  saw  the  porter  had  his  stuff  in  the  aisle, 
and  "I  thought  it  wag  no  use,  I  would  better 
just  wait  until  be  got  through.  So  I  picked  up 
the  apple  in  my  berth — it  was  just  lying  on  the 
sheet  in  my  berth — and  said  to  the  porter,  'I 
will  take  this  apple  and  eat  it  while  ^ou  get 
through.'  After  reaching  it  and  getting  the 
apple  I  continued  on  down  to  where  Mrs.  Skin- 
ner was  seated.  It  was  only  the  next  berth 
down.  I  then  turned  around  and  put  my  elbow 
on  the  arm  of  the  seat  In  which  Mrs.  Skinner 
was  sitting.  Just  where  my  arm  was  I  could 
not  swear.  I  had  my  arm  resting  on  that  seat 
and  my  shoulder  against,  on  the  cushion  part 
of  that  seat,  so  that  I  was  leaning  against  the 
door  jamb.  The  seat  was  right  next  to  the  walL 
There  was  a  door  there,  or  at  least  an  opening. 
There  was  nothing  to  open  or  dose.    The  wood- 
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woric  tiiat  forma  tiiat  door,  that  was  what  I  was 
leaning  against  I  didn't  say  I  was  leaning 
against  the  door;  I  was  leaning  against  the 
woodworlc  that  formed  that  door  there.  •  •  • 
When  I  came  down  with  my  apple  I  walked  to 
her  [Mrs.  Stunner's]  end,  facing  her,  then  turn- 
ed around,  put  my  right  arm,  forearm,  on  the 
cushion  part  of  her  seat,  standing  on  my  feet, 
on  both  feet,  leaning  partly  on  my  arm,  partly 
against  this  wooden  part,  as  anybody  would 
come  up  against  a  wall  with  Uieir  shoulder." 

In  answer  to  the  question  whether  ahe 
was  swinging  one  of  her  feet,  plalntlll 
stated  she  was  not,  and  In  answer  to  the 
Question: 

"Sort  of  leaning  up  agtdnst  your  shoulder  and 
arm?  A.  I  was  just  pressed  against  that  in 
there  like  anybody  would  take  hohl  la  a  car. 

1  was  pressed  against  this  door  fastening,  whatr 
ever  you  say  it  is." 

Plaintiff  testified  that  she  did  not  ask  Mrs. 
Skinner  to  make  room  for  her  to  sit  down 
because  the  seats  were  all  filled,  and  she 
did  not  expect  to  be  there  but  a  minute  or 
two ;  that  she  expected  to  get  into  her  berth 
as  soon  as  the  porter  got  away;  that  she 
knew  that  road  they  were  traveling,  namely, 
between  Pittsburgh  and  Altoona,  necessitated 
your  passing  the  Alleghenies,  and  that  there 
were  curves  and  ascents  and  descents;  that 
that  was  the  character  of  the  road. 

Mrs.  Elizabeth  Skinner  testified  for  plain- 
tiff: 

That  she  was  seated  in  the  seat  of  section  No. 

2  on  the  car  of  the  defendant's  road  at  the  time 
Mrs.  Hale  met  with  her  injuries,  and  corrobo- 
rated the  statement  of  the  plaintiff  as  to  her 
coming  into  the  car  and  talcing  a  position  next 
to  where  the  witness  was  seated;  that  "at  that 
time  the  train  seemed  to  be  running  very  fast, 
and  it  seemed  to  me  that  it  was  going  around  a 
curve,  and  it  threw  from  one  side  to  the  other. 
I  could  not  tell  you  how  fast  we  were  going, 
but  it  was  fast,  and  then  it  was  rough,  very 
rough.  It  was  not  a  sadden  start;  it  was  a 
swing,  as  though  going  around  carves.  It  had 
been  running  tliat  way  for  quite  awhile,  be- 
cause it  was  the  same  way  when  I  was  in  the 
dressing  room.  •  •  •  Mrs.  Hale  was  stand- 
ing, leaning  with  her  arm  on  the  seat  that  I 
was  sitting  in.  Then  the  car  gave  this  lurch, 
and  the  Srst  thing  I  knew  Mib.  Hale  was  on 
the  floor." 

On  cross-examination  Mrs.  Skinner  testi- 
fied: 

That  plaintiff  was  standing  back  of  her,  and 
that  she  did  not  see  what  the  plaintiff  was  do- 
ing just  at  the  time  she  fell.  *  I  didn't  observe 
anytiiing  except  the  jerk  of  the  car,  and  then 
Mrs.  Hale  was  on  the  floor.  I  laughed  and  said: 
'Well,  are  you  hurt?  Didn't  hurt  yourself?' 
I  was  sitting  in  my  seat,  and  Mrs.  Hale  just 
sat  right  down  this  way,  and  I  looked  down 
on  her  and  said,  'Why,  are  you  hurt?'  I  laugh- 
ed because  I  didn't  think  she  was  hurt,  you 
know;  I  thought  she  was  just  probably  making 
fun.  And  then  she  looked  up  at  me  and  said, 
'I  believe  I  am  hurt,'  and  reached  up  her  ri^ht 
band  and  picked  up  her  left  and  says,  'I  think 
my  arm  is  broken. 

Mrs.  Edward  A.  Norrls  testified  for  the 
plaintiff  that  she  also  was  one  of  the  dele- 
gates of  the  Daughters  of  the  American  Rev- 
olution to  Washington,  D.  C.  In  answer  to 
the  qnestlon: 

"After  the  singing  party  broke  up,  did,  with 
r^ard  to  the  movement  M  the  train,  was  there 


anything  nnusual  occurred-  thent  A.  Yesy  sir. 
Q.  What  was  that?  A.  Why,  it  was  that  un- 
usual jerk  that  threw  me  in  the  seat,  if  that  is 
what  you  refer  to." 

On  cross-examination  witness  stated  that 
she  remembered  at  the  time  that  Mrs.  Hale 
received  her  injuries  the  train  was  going 
through  mountains  and  aroimd  curves. .  She 
was  asked  the  question: 

"And  going  round  one  of  these  curves  you  say 
you  fell  over  against  one  of  the  seats?  A.  I 
cannot  tell  whether  it  was  going  round  a  curve 
or  whether  it  was  a  sudden  motion  of  the  car. 
Q.  Tou  can't  tell  what  it  was?  A.  That  is  my 
impression.  (^.  And  you  don't  know  just  at 
what  point  or  just  at  wiiat  time  it  occurred?  A. 
No,  sir;  I  can't  tell  that.  We  bad  just  stopped 
singing;  as  I  remember,  the  ladies  were  passing 
out,  passing  into  the  other  car.  I  didn't  pass 
into  the  other  car;  I  still  sat  where  I  was  sit- 
dng.  I  was  sitting  down  at  the  time.  Q.  You 
were  sitting  at  the  time  when  you  felt  some  sort 
of  a  jar  of  the  train  going  round  a  curve,  sort 
of  disturbed  you  ?  A.  I  don't  know  whether  it  is 
proper,  your  honor,  bat  it  did  not  strike  me  that 
it  was  going- round  a  curve;  It  struck  me  that 
we  had  a  freight  engineer  driving  our  train, 
and  he  had  that  sudden,  oaick  moti(M>.  I  was 
sitting  down  at  the  time  of  this  occurrence,  sit- 
ting in  a  seat.  *  *  *  It  was  just  a  few 
minutes  after  I  felt  this  jerk  that  I  heard  Mrs. 
Hale  had  been  hurt." 

Mrs.  James  H.  Brookmire  testified  for 
plaintiff  that  she  bad  a  berth  In  the  same 
car  vflth  Mrs.  Hale,  and  that  she  was  re- 
turning from  the  car  Immediately  in  the  rear 
of  the  one  in  which  Mrs.  Hale  met  her  in- 
juries, when — 

"just  as  this  lurch  came  I  was  leaving  the  little 
vestibule  that  goes  between  the  drawing  room 
and  the  side  of  the  car,  and,  reaching  the  fur- 
ther seat  at  the  rear  end  of  the  car,  I  was 
thrown  into  that  seat  just  as  I  emerged  from 
that  opening.  I  saw  the  ladies  running  to  Mrs. 
Hale's  assistance  right  after  that" 

Witness  testified  she  had  traveled  a  good 
many  years,  and  was  familiar  with  the  move- 
ments of  the  train,  and  In  answer  to  the 
question  that  she  describe  in  her  own  way 
the  lurch  that  she  spoke  of,  she  answered: 

"Well,  I  think  as  soon  as  we  left  Pittsburgh 
we  were  going  rather  rapidly,  and  walking  from 
one  car  to  the  other  there  was  quite  a  Utue  mo- 
tion, and,  just  as  X  stated  before,  aa  I  emerfed 
from  this  little  passageway  into  the  car — it  is 
where  the  berths  are--I  was  thrown,  as  it  were, 
fell  or  thrown,  into  the  seat  which  was  just  ad- 
joining the  door,  and  I  was  one  of  the  last 
ladies  to  enter  the  car." 

On  cross-examination  the  witness  stated 
that  as  she  came  through  the  rear  car  she 
was  Jarred  from  seat  to  seat  by  the  move- 
ment of  the  train,  and — 
"felt  a  great  deal  «t  motion  going  through  the 
passageway.  Q.  You  sat  down  just  as  quickly 
as  you  could?  A.  Yes,  sir;  I  was  in  a  way 
forced  to  sit  down.  When  my  deposition  was 
taken  I  stated  that  I  almost  fell  into  my  seat 
I  was  really  thrown  into  the  seat,  almost  fell. 
I  don't  know  as  I  used  the  word  'almost'  in  the 
correct  sense  there.  I  was  forced  to  ait  down 
into  the  seat" 

The  deposition  of  Mrs.  Theodore  Shelt(» 
was  read  In  evidence  on  behalf  of  the  plain- 
tiff. Mrs.  Shelton  was  In  the  car  at  the  time 
Mrs.  Hale  felL  She  had  ridden  on  railroad 
trains,  and  'Qiad  traveled  the  length  and 
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breadth   of   the   aatloa."     Her    depoaitlon 
stated: 

"The  ear  was  Koina:  very  faat,  very  rovgh. 
and  it  aeemed  to  switch  around  comer*  aa 
thoueh  it  waa  passing  bluSs.  Q.  Well,  'fast*  is 
a  relative  term.  How  faat?  A.  Well,  It  was 
much  faster  tban  we  aaaally  go.  It  waa  fact 
It  had  speeded  up  and  waa  catching  np  and 
speeding  np;   it  was  going  fast" 

In  tbe  cro88-«zainlnatlon  we  find  tbat  she 
stated  tliat: 

As  she  entered  Ae  car  and  was  probably  two 
or  three  bertha  np  "I  caught  to  the  seat  and 
held;  it  was  exceedingly  rough  at  that  time." 

She  was  the  first  person  who  reached  Mrs. 
Hale. 

For  defendant  Mrs.  S.  Cabell,  Ifrs.  Ben  F. 
Gray.  Jr.,  Mrs.  Adeline  C  Brigbam,  and 
Jane  B.  Glover,  each  testified  they  made  the 
trip  in  the  same  train  with  plaintiff,  and 
each  had  been  on  that  particular  route  sev- 
eral times;  that  they  noticed  nothing  un- 
usual  In  the  movement  of  the  train  at  or 
about  the  time  plaintiff  met  with  her  In- 
juries. Two  of  these  witnesses,  as  did  a 
Mr.  Charles  C.  Curtice,  and  also  the  physi- 
dan  who  first  attended  plaintiff,  testified  that 
plaintiff  had  stated  that  her  being  Injured 
was  due  to,  her  own  fault. 

Charles  H.  Burwell  testified  for  the  de- 
fendant that  he  was  a  porter  for  the  Pull- 
man Company,  and  In  charge  of  the  car  in 
which  plaintiff  met  her  Injuries;  that  Just 
prior  to  that  time  Mrs.  Hale,  the  plaintiff, 
had  been  very  Jolly  and  seemed  to  be  in  very 
good  spirits;  "by  this  lurch,  ordinary  lurch, 
she  fell  to  thei  floor ;"  that  the  witness  beard 
the  plaintiff  say  It  was  her  own  fault 

The  conductor  for  the  company  testified 
tbat  the  train.  Just  prior  to  the  time  that 
Mrs.  Hale  met  with  her  injuries,  was  travel- 
ing 20  to  30  miles  an  hour ;  that  he  did  not 
notice  anything  unusual  In  the  going  of  the 
train  at  any  place  over  the  whole  division; 
that  the  train  made  the  distance  from  Pitts- 
burgh to  Altoona,  which  Is  a  distance  of 
114  miles,  in  actual  time  of  2  hours  and  SS 
mftiates ;  that  the  train  at  the  time  in  ques- 
tion was  traveling  about  25  miles  per  hour. 

Tbe  engineer  and  fireman  testified  that 
they  noticed  nothing  unusual  on  tbe  trip. 

George  Ebrenfeld  testified  for  the  defend- 
ant tbat  he  was  and  had  been  tbe  super- 
visor on  section  10  of  tbe  defendant's  road 
for  28  years ;  tbat  tbe  track  on  that  section 
which  extended  from  Altoona  to  Portage, 
which  included  the  place  at  which  tbe  train 
was  running  at  tbe  time  plaintiff  met  her  in- 
juries, was  In  good  condition. 

John  Besswlck,  a  witness  for  defendant, 
testified  tb^t  he  was  tbe  assistant  road  fore- 
man of  engines  for  the  defendant  company 
on  tbe  Pittsburgh  division;  tbat  be  had 
been  fUnlllar  with  the  defendant  company's 
tra<ftfl  from  Pittsburgh  to  Altoona  for  28 
years.  He  testified  as  to  the  various  grades 
for  the  entire  distance  between  said  points. 
He  stated  from  the  top  of  the  Allegheny 
Mountains  at  a  point  called  GaUltsln  down 


to  Altoona  was  a  distance  of  12  mUes ;  that 
the  nearest  straight  line  between  these  two 
points  is  one-half  mile;  that  the  balance  is 
curved  around  the  brow  of  tbe  mountain; 
that  tbe  curves  follow  the  contour  of  tbe 
mountain ;  go  right  around  tbe  hills,  around 
the  bluffs;  "they  first  curve  to  the  right, 
and  then  to  the  left,  and  then  to  the  right, 
and  then  to  the  left" ;  that  on  tbe  curves  the 
rails  are  laid  to  compensate  for  tbe  curves ; 
that  on  the  level  stretches  the  rails  wonld 
be  laid  level;  tbat  as  tbe  trains  approach 
the  curve  the  outside  rail  is  gradually  rais- 
ed from  a  level  to  tbe  proper  height  to  com- 
pensate for  the  degree  of  the  curvature ;  that 
the  variations  and  differences  in  levels  be- 
tween the  outside  and  the  Inside  rails  be- 
tween Gallitzin  and  Altoona  is  as  much  as 
6  inches;  it  ranges  from  tbe  level  on  tbe 
level  to  as  much  as  6  Inches  on  the  curves; 
that  the  reason  for  lifting  the  outside  rail 
above  the  inside  raU.  is  to  take  care  of  the 
oscillation  of  the  car  or  the  locomotive,  "so 
that  when  they  hit  tbe  curve  they  won't  bit 
on  a  level,  and  have  a  tendency  to  go  in  a 
straight  line,  but  the  higher  rail  will  sway 
them  round  the  curve."  He  testified  that 
l>etween  Pittsburgh  and  Altocma,  the  dis- 
tance of  114  miles,  the  minimimi  schedule 
time  for  passenger  trains  between  those  two 
points  Is  2  hours  12  minutes,  and  where  a 
train  was  required  to  make  np  lost  time, 
"we  allow  such  train  to  go  over  tbe  divisioo 
in  2  hours  12  minutes,  and  we  have  consid- 
ered that  as  a  safe  and  conservative  speed 
for  a  train  to  make  the^mn  In ;  that  is  only 
50  miles  an  hour,  on  an  averaga" 

On  cross-examination  be  testified  that  tbe 
fastest  -regular  train  run  by  tbe  defendant 
company  between  Pittsburgh  and  Altoona 
bad  a  scfaednle  of  2  hours  40  minutes ;  that 
this  train  consists  of  six  Pullmans  and  tbat 
a  model  E-2  engine  was  used  to  pull  tbe 
train  up  the  mountains ;  that  the  K-2  was  a 
135-ton  engine;  that  the  engine  which  pulled 
the  special  train  that  carried  the  Daughters 
of  the  American  Revolution  on  the  day  in 
question  was  an  engine  of  tbe  type  E-3-A, 
class  B,  about  100  to  102  ton  engine. 

In  rebuttal  plaintiff  testified  that  she  had 
never  made  any  statement  such  as  had  been 
attributed  to  her  by  several  witnesses,  that 
she  met  her  injuries  through  her  own  fault, 
or  that  she  was  swinging  her  foot  as  little 
girls  do,  and  bad  slipped,  and  thereby  met 
with  the  Injury,  nor  that  she  bad  stated  It 
was  her  fault.  She  testified  that  what  she 
had  in  point  of  fact  stated  was,  "I  blame 
myself  for  coming,"  and  tbat  at  another  time 
she  had  stated : 

"It  wae  all  my  fault  for  coming;  I  blame  my- 
self for  making  the  ,trip,  but  I  never  stated  that 
it  was  my  fault." 

We  have  set  out  at  unusual  length  the  es- 
sential facts  in  this  case,  as  defendant  (ap- 
pellant here)  relies  solely  upon  Its  contention 
that  plaintiff  failed  to  make  out  a  case  suffl- 
deot  to  warrant  tbe  submissioa  thereof  to 


Digitized  by  LjOOQIS 


692 


aOO  SOUTHWBSXBBN  BBPOBXBB 


(Ma. 


the  Jury.  In  the  case  of  Williams  t.  RaU- 
road,  257  Mo.  87,  loc.  dt  111,  112,  165  S.  W. 
788,  794,  Lamm,  C.  J.,  speaking  for  the  court 
In  banc,  6ald: 

"As  defendant  carries  all  its  eggs  in  the  one 
basket,  to  wit,  that  plaintiff  did  oot  malce  a  case 
on  the  facts  for  the  jury,  it  follows  that  the 
soundness  of  that  position  must  be  measured  by 
the  stiff  general  rule  that  on  demurrer  a  defend- 
ant's testimony  (where  contradicted)  is  taken  as 
false;  a  plaintifc's  (where  not  self-evidently  per- 
jured or  opposed  to  the  physics  of  the  case)  is 
taken  as  true.  Contradictions  between  witness- 
es or  self-contradictions  by  a  witness,  together 
with  the  credibility  of  witnesses  and  the  weight 
due  their  testimony,  are  for  the  jury,  not  the 
court.  So  it  is  for  the  jury  to  reconcile  differ- 
ences and  iron  out  the  wrinkles  of  vagueness  or 
discrepancy,  if  any.  So  the  court  must  allow 
to  a  plaintiff's  case  on  defendant's  demurrer  the 
benefit  of  every  reasonable  inference  of  fact 
arising  on  ail  the  proof.  Frits  v.  Railroad,  243 
Mo.  loc.  dt  77,  148  S.  W.  74 ;  Stauffer  v.  Rail- 
road, 243  Mo.  loc.  cit  816,  147  S.  W.  1032. 
'The  party  demurring  admits  the  truth  of  the 
testimony  to  which  he  demurs,  and  also  those 
conclusions  of  fact  which  a  jury  may  fairly 
draw  from  that  testimony.  Forced  and  violent 
inftrenoet  he  doe*  not  admit  [italics  are  ours], 
but  the  testimony  is  to  be  taken  most  strongly 
against  him,  and  such  conclusions  as  a  jury 
might  justifiably  draw  the  court  ought  to  draw.* 
Per  Marshall,  C.  P.,  in  Pawling  v.  United 
States,  4  Cranch,  21d;  Pleasants  y.  Fant,  22 
Wall.  (88  U.  S.)  loc.  cit  121,  22  U  Ed.  780. 
It  is  in  the  light  of  such  guiding  rule  defendant's 
demurrer  must  be  ruled,  not  otberwise." 

Having  In  mind  the  rule  as  above  stated, 
let  us  examine  plalntUf's  case  as  made  out 
by  tbe  record  before  us.  We  talie  It  that 
there  can  be  no  conteution  but  that  In  the 
testimony  of  the  plaintiff  and  that  of  her 
witnesses  we  find  substantial  evidence  that 
tbe  car  In  which  plaintiff  was  a  passenger 
gave  an  unusual  jerk  or  lurch.  Plaintiff  in 
her  testimony  put  It: 

"I  felt  this  terrible  jerk.  It  was  done  so 
quickly  that  I  was  down.  •  •  •  I  do  not 
know  that  I  can  describe  it  better  than  to  say 
it  was  like  something  that  had  stopped  sud- 
denly." 

Mrs.  Shelton  said: 

"Then  the  car  gave  this  lurch.  •  •  •  I 
didn't  observe  anything  except  the  jerk  of  the 
car,  and  then  Mrs.  Bale  was  on  tbe  floor." 

Mrs.  Norrls  testified: 

"Why,  it  was  that  unnsnal  jerk  that  threw 
me  in  the  seat  I  was  sitting  down  at  the  time. 
*  *  *  It  struck  me  that  we  had  a  sort  of 
freight  engineer  driving  our  train  and  it  had 
that  sudden,  quick  motion." 

Mrs.  Broolunlre  stated: 

"Just  as  this  lurch  came,  I  was  leaving  the 
vestibule.  •  •  •  and  reaching  the  further 
seat  at  the  rear  end  of  tbe  car,  I  was  thrown 
into  that  seat,  just  as  I  emerged  from  the  open- 
ing. *  *  *  I  was  reaUy  thrown  into  tbe 
seat— almost  fell." 

Mrs.  Theodore  Shelton  testified: 
"The  car  jolted   and  bounded  this  way  and 
that  way.     I  caught  from  side  to  side  to  keep 
from  falling.    *    *    *    It  was  exceedingly  rough 
at  that  time." 

But  learned  counsel  for  appellant  earnest- 
ly contends  that,  even*  though  we  should 
hold  that  plalntlft  adduced  substantial  evi- 


dence of  an  unusual  Jeik  or  loich,  such 
showing  is  not  sufiSdent  to  warrant  a  finding 
of  negligence,  in  the  absence  of  a  showing 
of  excessive  speed  or  of  some  defect  In  Te- 
hlcle  or  roadbed.  What  then  does  the  rec- 
ord say  as  to  any  showing  of  excessive  ^eed? 
Plaintiff's  statement  was  that  "the  train 
was  going  very  fast;  I  could  not  ten  yon 
how  fast"  Mrs.  Skinner  put  it  tbat  "at  that 
time  tbe  train  seemed  to  be  running  very 
fast,  and  it  seemed  to  me  that  It  was  going 
round  a  curve,  and  It  threw  me  ttom  one 
side  to  the  other.  I  could  not  tell  how  fast 
we  were  going,  but  It  was  fast,  and  then  It 
was  rough,  very  rough."  Mrs.  Theodore  Shel- 
ton testified  that  "the  car  was  going  very 
fast,  very  rough.  •  *  *-  And  when  coun- 
sel suggested  that  "fast"  Is  a  relative  term, 
she  replied:  "Well,  it  was  much  faster  than 
we  usually  go;  It  was  fast  It  had  speeded 
up  and  was  catering  up  and  speeding  up; 
It  was  going  fast."  Miss  Jane  B.  Glover, 
one  of  defendant's  witnesses,  testified:  "I 
think  we  were  going  wry  fast,  i»retty  fltst." 

[1]  These  statements  of  the  several  wit- 
nesses regarding  the  speed  of  the  train  being 
taken  in  connection  with  the  fact  that  the 
fastest  time  of  any  of  the  regular  passenger 
trains  of  the  defendant  company,  making  the 
run  from  Pittsburgh  to  Altoona  cover  the 
distance,  namely,  114  miles,  In  2  hours  and 
40  minutes,  and  the  special  train  on  which 
plaintiff  was  traveling  made  tlie  distance  In 
2  hours  and  38  minutes,  and  that  with  a 
much  lighter  engine,  namely  a  102-ton  en- 
gine, as  compared  with  said  fastest  regular 
trains,  which  were  drawn  by  engines  of  at 
least  135  tons,  and  the  testimony  of  defend- 
ant's witness,  the  conductor,  who  stated  that 
the  train  was  making  25  miles  per  hour  at 
the  time  and  place  where  plaintiff  met  with 
her  injuries,  together  with  the  testimony  of 
defendant's  expert  witness,  Besswlck,  as  to 
the  fact  that  In  tbe  distance  beween  Galllt- 
zln  and  Altoona,  namely,  12  miles,  there  was 
only  one-half  mile  of  stralj^t  track,  and  tbe 
curves  were  such  as  In  places  to  require  the 
outer  rail  to  be  raised  6  Inches  higher  than 
the  Inside  rail,  and  the  added  fact  that  not 
only  was  plaintiff  thrown  to  the  floor,  but 
also  Mrs.  Brookmlre  "thrown  Into  her  seat," 
and  Mrs.  Norrls,  who  was  sitting  down, 
"thrown  In  her  seat,"  we  hold  there  was  a 
sufficient  showing  of  a  state  of  facts  as  to 
the  question  of  excessive  speed  which,  when 
taken  in  connectlou  with  the  testimony  as 
to  the  unusual  jerk  or  lurch,  as  to  warrant 
the  submission  of  the  question  at  defend- 
ant's negligence  to  the  jury.  Elucks  t.  Ball- 
road,  143  Ma  App.  17,  122  S.  W.';348;  Ilges 
T.  St.  Louis  Transit  Co.,  102  Mo.  App.  530, 
77  S.  W.  03;  Bobbitt  v.  United  Bys.  Co, 
lee  Mo.  App.  424,  153  S.  W.  70;  Maier. 
Adm'z,  etc.  v.  Metropolitan  By.  Co.,  176  Mo. 
App.  29,  162  S.  W.  1041. 

[2]  As  to  the  question  of  plaintiff  being 
btid  guilty  of  contributory  negligence  as  m, 
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matter  of  law,  It  Is  aaffldant  to  say  tbat  up- 
on plaintUTe  own  teatimony: 

"I  put  my  rUht  ami,  foream,  on  the  cuabion 
part  of  her  [Mzs.  Skinner's]  seat,  standing  on 
my  feet,  both  feet,  leaning  partly  on  my  arm, 
partly  against  this  wooden  part,  as  anybody 
would  come  up  against  a  wall  with  their  shoul- 
der. *  *  *  I  was  just  pressed  against  that 
in  there  like  anybody  would  take  hold  in  a  car" 

— yve  do  not  take  that  view  of  the  case.  The 
Issue  of  contributory  negligence  was,  at 
most,  one  for  the  Jury. 

The  case  was  properly  one  for  the  Jury, 
and  there  being  no  errors  assigned  as  to  the 
instructions  nor  the  slae  of  the  verdict,  the 
judgment  Is  accordingly  afllrmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


BANK  OF  MALDBN  t.  WAINE  HEADING 
'  CO.  etal.    (No.  2100.) 

(Springfield  Court  of  Appeals,  Missouri.     Feb. 
e,  1918.) 

1.  Chattel  Mobtoaoes  4s>87  —  Recobdino 
— Place  of  Recobdino. 

Under  Rev.  St.  1809,  |  2861,  providing  that 
no  mortgage  of  personal  property  shall  be  valid 
against  any  person  other  than  the  parties  there- 
to, onless  possession  is  delivered  and  retained, 
or  unless  the  mortgage  be  acknowledged  or 
proved  and  recorded  in  the  county  in  which  the 
mortgagor  resides,  chattel  mortgages,  not  record- 
ed in  the  county  where  the  mortgagor  resides 
are  invalid  as  against  other  creditors,  though  re- 
corded in  another  county  where  the  mortgaged 
property  is  situated. 

2.  Chattel  Mobtoaoes  ®=»87— Recobdino — 
Place  of  Recobdiwg— "Residence  of  Coa- 

POKATION." 

Rev.  St.  1909,  S  3339,  requires  a  corpora- 
tion's articles  of  agreement  to  state  the  name  of 
the  city  or  town  and  county  in  which  the  cor- 
poration is  to  be  located.  Section  3340  requires 
such  articles  to  be  recorded  in  the  office  of  the 
recorder  of  deeds  of  the  county  or  city  in  which 
the  corporation  is  to  be  located.  Section  2975 
requires  the  certificate  of  incorporation  issued 
by  the  secretary  of  state  to  be  filed  and  recorded 
In  the  county  in  which  the  corporation  is  or- 
ganized. Section  2861  requires  chattel  mort- 
gages to  be  recorded  in  the  county  in  which  the 
mortgagor  resides.  Held,  that  within  the  mean- 
ing of  this  last  section  a  corporation  resides 
in  the  county  designated  in  its  articles  of  incor- 
poration and  certificate  of  incorporation  and  in 
which  it  has  an  office  at  which  much  of  its  busi- 
ness is  transacted,  though  its  manufacturing 
plant  and  business  office  in  connection  therewith 
are  across  the  line  in  another  county,  and  a 
chattel  mortgage  recorded  in  the  county-  in 
which  the  manufacturing  plant  is  located  is  in- 
effective and  void  as  agiQnst  an  attaching  credi- 
tor. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Resi- 
dence.] 

8.  Appeal  and  Ebbob  «=>582(2)— Abstbacts 
— ABRiDonco  Evidence. 
Where  the  evidence  was  comparatively  short 
and  the  material  part  of  it  was  documentary, 
and,  though  the  oral  evidence  might  have  been 
further  condensed  by  putting  more  of  it  in  nar- 
rative form,  it  covered  only  13  printed  pages, 
there  was  a  fair  effort  to  comply  with  the  rules 
as  to  abstracts. 


4.  Affkai,  and  Ebbob  4»766— Bbikfb — Nuu- 

BEBINO  Points. 
Appellant's  failure  to  number  the  proposi- 
tions of  law  stated  in  its  brief  under  ita  points 
and  authorities  was  not  very  material,  where 
the  court  experienced  no  difficulty  in  under- 
standing the  facts  or  the  propositions  of  law  re- 
lied on  for  reversal. 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Sterling  H.  McOarty,  Judge. 

Action  by  the  Bank  of  Maiden  against  the 
Wayne  Heading  Company,  in  which  a  third 
party  filed  an  interplea.  From  a  Judgment 
in  favor  of  the  interpleaders,  plaintiff  ap- 
peals.   Reversed. 

Casper  M.  Edwards,  of  Maiden,  for  appel- 
lant. Morrell  De  Reign,  of  Caruthersvllle, 
and  Albert  De  Reign,  of  Benton,  for  respond- 
ents. 

STURGIS,  P.  J.  This  Is  an  interplea  in- 
grafted on  an  attachment  suit  The  plaintiff 
sued  on  a  note  by  attachment  and  caused  cer- 
tain personal  property  of  the  defendant  cor- 
poration to  be  attached.  The  interpleaders 
claim  this  property  or  an  interest  in  tbe  same 
under  a  chattel  mortgage  executed  In  their  fa- 
vor by  defendants.  It  is  conceded  that  both 
parties  are  creditors  of  defendant.  There 
was  a  close  run  for  priority  in  time,  as  the 
evidence  shows  that  the  attachment  was 
levied  and  the  property  taken  possession  of 
by  the  officer  at  practically  the  same  time  the 
chattel  mortgage  was  being  executed. 

Conceding,  however,  that  the  chattel  mort- 
gage has  priority,  the  plaintiff  claims  that 
such  mortgage  is  void  because  not  filed  for 
record  in  the  proper  county.  A  decision  of 
this  question  in  plaintiffs  favor  leaves  the 
interpleaders  without  any  title  or  claim  to 
the  property  as  against  the  attadiing  credi- 
tor, plaintiff,  and  is  necessarily  decisive  of 
the  whole  case. 

The  facts  are  tbat  defendant  is  a  Missouri 
corporation.  Its  articles  of  IncorpoVatlon, 
as  required  by  section  3.339.  R.  S.  1009,  desig- 
nate the  name  of  the  city  and  county  in 
which  the  coriwratlon  Is  to  be  located,  as  ' 
Maiden,  Dunklin  county.  Ma  The  articles  of 
agreement  were  recorded,  as  required  by  the 
next  section,  3340,  in  Dunklin  county,  as 
being  the  county  in  which  the  corporation 
was  located.  The  certificate  of  Incorporation 
issued  by  the  secretary  of  state  likewise  des- 
ignated "its  permanent  place  of  location" 
to  be  Maiden  in  Dunklin  county,  and  this 
was  likewise  recorded  in  Dunklin  county  as 
being  the  county  of  its  organization.  Sec- 
tion 2976,  R.  S.  1909.  The  city  of  Maiden 
is  located  wholly  in  Dunklin  county,  but  near 
the  New  Marrld  county  line,  and  defendant's 
manufacturing  plant  and  business  office  in 
connection  therewith  are  in  New  Madrid 
county.  It  is  shown,  however,  that  defend- 
ant kept  an  office  in  Maiden,  Dunklin  coun- 
ty, where  the  business  meetings  of  the  stock- 
holders and  directors  were  held,  where  the 
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seal  and  corporate  records  were  kept,  and 
iuu<^  U  not  most,  of  Its  corporate  business 
was  transacted.  Two  writs  of  attachment 
were  Issued,  one  to  each  of  the  sheriffs  of 
New  Madrid  and  Dunklin  counties,  and  each 
were  served  on  defendant,  the  one  at  its 
business  office  In  New  Madrid  county,  and 
the  other  at  Its  office  In  Maiden,  Dunklin 
county. 

The  chattel  mortgage  fn  question  was  re- 
corded only  In  New  Madrid  county,  and  the 
question  presented  is  whether  such  mortgage 
Is  void  under  section  2861,  R.  S.  1909.  That 
section  provides: 

"No  mortgage  or  deed  of  trust  of  personal 
property  hereafter  made  shall  be  valid  against 
any  other  person  than  the  parties  thereto,  unless 
possession  of  the  mortgaged  or  trust  property 
be  delivered  to  and  retained  by  the  mortgagee  or 
trustee  or  cestui  que  trust,  ot  unless  the  mort- 
gage or  deed  of  trust  be  aclcnowledged  or  proved 
and  recorded  in  the  county  in  which  the  mort- 
gagor or  grantor  resides,  in  such  manner  as  con- 
veyances of  land  are  by  law  directed  to  be  ac- 
knowledged or  proved  and  recorded,  or  unless 
the  mortgage  or  deed  of  trust,  or  a  true  copy 
thereof,  shall  be  filed  in  the  office  of  the  re- 
corder of  deeds  of  the  county  where  the  mort- 
gagor or  grantor  executing  the  same  resides." 

There  Is  no  claim  that  the  mortgagee  took 
possession  of  the  mortgaged  (and  attached) 
property,  and  the  validity  of  the  mortgage 
depends  on  Its  proper  recordation. 

(1]  Our  courts  have  frequently  and  uni- 
formly held  that  chattel  mortgages  not  re- 
corded In  the  county  where  the  mortgagor  or 
grantor  resides  are  void  as  against  other 
creditors.  A  chattel  mortgage  not  so  record- 
ed is  fraudulent  and  void  as  to  creditors,  al- 
though recorded  In  another  county  where  the 
mortgaged  property  Is  situated.  Rice,  Stix  ft 
Co.  T.  Sally,  176  Mo.  107,  183,  75  S.  W.  398; 
Fahy  V.  Gordon,  133  Mo.  414,  34  S.  W.  881; 
Ray  County  Savings  Bank  v.  Holman,  63 
Mo.  App.  492,  495;  Martln-Perrln  Mercan- 
tile Co.  V.  Perkins,  63  Mo.  App.  310,  814; 
Bagley  v.  Harmon,  91  Mo.  App.  22.  If,  there- 
fore, the  residence  of  the  defendant  corpora- 
tion was  In  Dunklin  county,  the  recording  of 
the  mortgage  in  New  Madrid  county  had  no 
effect  In  making  it  valid. 

[2]'  What  constitutes  and  determines  the 
place  of  residence  of  a  domestic  corporation 
within  the  meaning  of  the  chattel  mortgage 
statutes  as  to  recording  seems  not  to  have 
come  before  the  courts  of  this  state.  Jones 
on  Chattel  Mortgages  (5th  Ed.)  {  263,  says: 

"The  place  of  residence  of  a  corporation  for 
the  purpose  of  recording  a  mortgage  by  it  is  the 
place  where  it  keeps  its  prtncipal  office." 

The  only  case  cited  In  support  is  Wright  v. 
Bundy,  11  Ind.  398,  an  old  case,  and  one  not 
very  satisfactory  on  this  point.  1  Clark  and 
Marshall  on  Private  Corporations  says  (sec- 
tion 122)  that: 

"The  general  rule  is  that  the  residence  or 
domicile  of  the  corporation  within  the  state  is  in 
that  county,  city,  or  town,  and  that  one  only. 
In  which  it  has  its  general  or  principal  office 
and  conducts  its  business." 


In  Fielton  ▼.  Transportation  Oa,  37  Ohio 
St  450,  the  court  states  the  law  thus: 

"In  this  state,  where  corporations  are  reqaired 
to  designate  in  their  certificates  of  incorporation 
the  place  of  the  principal  office,  such  office  is 
the  domicile  or  residence  of  the  coiporation. 
The  principal  office  of  a  corporation,  which  con- 
stitutes its  residence  or  domicile,  is  not  to  t>e 
determined  by  the  amount  of  business  transacted 
here  or  there,  but  by  the  place  designated  in 
the  certificate." 

Almost  this  precise  questkm  eame  before 
the  conrt  In  First  National  Bank  v.  Wilcox, 
72  Wash.  632,  130  Faa  766,  131  Pac  203, 
where  the  court  held  that  under  a  statute 
similar  to  ours  a  chattel  mortgage  or  condi- 
tional bill  of  sale  of  personal  property,  to  be 
valid  by  reasmi  of  being  recorded  In  the 
county  of  the  mortgagor's  residence,  must  in 
case  of  a  domestic  corporation  be  recorded 
In  the  county  specified  in  the  articles  or  In- 
corporation as  the  principal  place  of  business 
and  where  it  maintains  its  head  office;  aTid 
It  is  not  sufficient  to  record  it  in  another 
county  where  its  manufacturing  plant  Is  lo- 
cated, and  where  it  mainly  keeps  and  sells 
its  manufactured  products.  In  the  course  of 
the  opinion  the  conrt  said: 

"We  are  clear,  therefore,  that  the  place  des- 
ignated in  the  charter  of  local  corporations  as 
their  principal  office  or  place  of  bosiness  must 
be  held  to  be  the  residence  of  snch  corporations." 

The  proper  place  of  recording  a  chattel 
mortgage  came  in  controversy  in  Re  Federal 
Contracting  Co.,  212  Fed.  688,  and  the  court 
said  (pages  692,  693,  129  C.  C.  A.  224,  228): 

'The  Supreme  Court  of  the  United  States 
said,  in  Galveston,  etc.,  Ry.  Co.  v.  Gonzales,  l61 
U.  S.  604,  14  Sup.  Ct.  401,  38  L.  Ed.  248,  that 
the  question  of  inhabitancy  of  a  corporation 
must  be  determined,  not  by  the  residence  of  any 
particular  officer,  but  by  the  location  of  the  prin- 
cipal offices — where  its  books  are  kept  and  its 
corporate  business  is  transacted,  even  though  it 
may  transact  its  most  important  business  else- 
where, citing  Conn.,  etc.,  B.  R.  Co.  v.  Cooper 
[30  Vt.  476,  73  Am.  Dec.  319J  supra.  •  •  • 
A  statement  in  a  certificate  of  incorporation  as 
to  the  location  of  the  corporation's  principal 
place  of  business  is  conclusive  on  the  corpora- 
tion. People  V.  Barker,  6  App.  Div.  227,  3Q  N. 
T.  Supp.  140." 

This  case  came  to  the  Supreme  Court  of 
the  United  States  under  the  title  of  Fair- 
banks Steam  Shovel  Co.  v.  Wills,  240  U.  S. 
642,  36  Sup.  Ct.  46(1,  60  L.  Ed.  841,  where  the 
court  pointed  out  that  the  articles  of  Incor- 
poration as  required  by  statute  of  Illinois 
fixed  the  chief  or  home  office  at  Chicago: 
that  the  first  meeting  of  the  stockholders 
was  held  at  Chicago  and  another  one  some 
two  years  later;  that  all  other  meetings  of 
stockholders  were  hel4  at  Beardstown,  IlL, 
where  the  business  office  was  located;  that 
an  office  was  nominally  maintained  at  Chi- 
cago, but  no  records  or  books  were  kept  there 
nor  business  transacted  there ;  that  as  to  the 
practical  conduct  of  the  business  and  to  all 
outward  appearances  the  principal  office  was 
at  Beardstown.  The  chattel  mortgage  was 
recorded  there  Instead  of  at  Chicago,  and 
the  trial  court  held  same  void  as  uot  being 
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recorded  to  the  county  at  the  corpowte  reel- 
dence.    The  court  said: 

"TMs,  In  oor  opinion,  was  a  correct  diapogl- 
tioD  of  the  question.  The  statutes  of  lUinoia 
recognize  the  propriety  of  a  fixed  location  for 
the  principal  office  of  a  conwration,  requiring 
this  to  be  specified  in  the  certificate  of  organka- 
tion  and  to  be  left  unchanged  except  on  fArmal 
action  by  two-thirds  in  interast  of  the  stock- 
holders.  •  •  •  We  are  of  opinion  that  a  cor- 
poration organized  under  the  laws  of  Illinois  is 
to  be  deemed  a  resident  of  the  state  within  the 
meaning  of  the  chattel  mortgage  act,  and  that 
the  county  of  its  residence  must  be  taken  to  b« 
the  county  in  which  Its  principal  office  is  locat- 
ed. So  far  as  the  decisions  of  the  state  courts 
throw  light  upon  the  question  they  bear  out 
this  view." 

We  bold  therefore  that  the  residence  of 
the  defendant  WKporatlon  was  In  DnnkHn 
connty,  and  that  the  failure  to  record  the 
mortgage  there  made  same  yold.  The  inter- 
pleader, therefore,  cannot  recover  In  this 
case.  The  court  In  the  first  Instmctlon  cor- 
rectly declared  the  law  to  be — 
"that  a  corporation  is  a  legal  entity,  and  aa  such 
has  capacity  to  sue  and  be  sued,  and  must  have 
a  habitat;  that  such  legal  habitat  or  domicile 
is  fixed  by  its  articles  of  incorporation  or  cer- 
tificate of  incorporation  as  recorded  in  the  office 
of  the  recorder  of  deeds  of  the  county  in  wMch 
it  is  organized." 

But  In  an  Instruction  for  Interpleader  the 
court  said  It  was  for  the  Jury  to  say  whether 
the  defepdant  was  a  resident  of  Dunklin  or 
New  Madrid  county.  Under  the  facts  here 
this  was  purely  a  question  of  law  for  the 
court,  and  not  one  of  fact  for  the  Jury. 

[3,4]  We  have  not  been  unmtodfnl  of  to- 
terpleader's  motion  and  Insistence  that  this 
appeal  be  dismissed  for  failure  of  plalntlfC, 
appellajat,  to  comply  with  our  rules  In  pre- 
paring abstracts  and  briefs.  The  evidence  in 
this  case  Is  comparatively  short,  and  the 
material  part  of  It  documentary.  The  oral 
evidence  might  have  been  further  condensed 
by  putting  more  of  It  In  narrative  form.  As 
It  covers  only  13  printed  pages,  appellants, 
we  think,  have  made  a  fair  effort  to  comply 
with  our  rules  as  to  abstracts.  The  brief  un- 
der "Points  and  Authorities"  states  in  con- 
cise paragraphs  the  propositions  of  law  con- 
tended for  with  citations  of  authority  under 
ea(di.  They  are  not  numbered  as  Is  usual, 
but  that  Is  not  very  material.  We  have  ex- 
perienced no  diflJculty  in  understanding  the 
facts  nor  the  propositions  of  law  relied  upon 
for  reversal.  The  motion  to  dismiss  is  over- 
ruled, and  the  judgment  Is  reversed. 

FARRINGTON  and  BRADLEY,  JJ.,  con- 
cur. 


LAMB  V.  STUBBLEFIELD  et  at 

(No,  2077.) 

(Springfield  Court  of  Appeals,  Missouri.    Feb. 

6,  1918.) 

1.   JUPOMBNT  €=»893,  710 — CONCLiDSIVBNESS— 
AOWSSIBIUTT. 

In  replevin  to  recover  two  heifers  taken  un- 
der execution  against  plaintiff's  parents  in  the 


face  of  verbal  notice  to  sberUC  of  elaims  of  pbdn- 
tiff,  the  judgment  in  the  action  against  the  par- 
ents, being  a  link  In  defendant's  title,  was  ad- 
missible, though  not  conclusive,  to  show  plain- 
tiff's fraudulent  purchase  after  service  of  sum- 
jnons  in  the  suit  against  the  parents. 

2.  Husband  and  Wiee  «=»176— Loabiutt  of 
Wnn6— Liens. 

Where  judgment  fully  complied  with  Rev. 
St.  1909,  i  8309,  stating  how  wife's  separate 
property  may  be  subjected  to  payment  for  neces- 
saries, and  special  execution  issued  against  the 
wife,  a  lien  was  created  by  the  levy  thereof  upon 
heifers  owned  by  the  wife. 

3.  BxBCUTioN  «:5>184 — Third  Pabtt  Claims 
— Actions. 

Rev.  St.  1909,  §  2204,  provides  that  if  prop- 
erty is  seised  under  execution,  and  a  third  per- 
son in  writing  claims  it,  the  officer  shall  require 
a  bond  or  abandon  the  levy  in  default  thereof, 
and  that  the  claimant  may  secure  possession  by 
filing  a  bond.  Section  2206  provides  for  deliv- 
ery to  the  claimant  if  the  execution  creditor 
falls  to  answer.  Sections  7551,  7553,  make  sim- 
ilar provision  in  cases  in  justices'  courts. 
Plaintiff  verbally  notified  the  sheriff  of  her  daira 
to  heifers  taken  under  execution,  and  he  requir- 
ed an  indemnifying  bond.  Beld,  that  plaintiff 
was  not  limited  to  action  on  the  bond,  and  hence 
In  her  action  in  replevin,  instruction  to  find  for 
defendants  if  such  bond  was  taken  was  error. 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Sterling  H.  McCarty,  Judge. 

Action  by  Josie  Lamb  against  J.  B.  Stubble- 
field  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

W.  Ei.  £3dmonda,  of  BeVnle,  and  H.  S.  Shaw, 
of  Dexter,  for  appellant.  J.  L.  Downing  and 
C.  M.  Edwards,  both  of  Maiden,  for  respond- 
ents. . 

FARRINGTON,  J.  After  we  had  remand- 
ed this  cause  for  a  trial  (Lamb  v.  Stubblefield, 
186  S.  W.  730),  It  was  tried  In  the  circuit 
court,  and  resulted  In  a  verdict  and  judgment 
for  defendants,  and  plaintiff  has  appealed. 

The  suit  is  in  replevin,  instituted  before  a 
Justice  of  the  peace,  to  recover  the  possession 
of  two  heifers,  where  plaintiff  prevailed.  In 
the  circuit  court  on  appeal,  plaintiff  offered 
In  evidence  the  statement,  summons,  order  of 
delivery,  the  constable's  return  to  the  sum- 
mons and  order  of  delivery,  and  then  plaintiff 
testified  that  she  was  the  owner  of  the  cattle, 
having  bought  them  from  her  mother  for  $30 
each  In  February,  1915,  with  the  proceeds  of 
the  sale  of  a  cow,  and  rested.  Defendants 
then  were  permitted  to  offer  In  evidence  the 
petition,  summons,  and  default  judgment  In 
a  suit  tried  In  that  court,  wherein  one  of  de- 
fendants here  and  one  Matthews  were  plain- 
tiffs and  Jdm  Taylor  and  Mrs.  Taylor  (fa- 
ther and  mother  of  JosIe  Lamb)  were  defend- 
ants. 

In  the  opening  statement  of  the  case  at  bar 
the  attorney  for  the  defendants  was  referring 
to  the  judgment  in  the  Taylor  case  when 
plaintiff  interposed  the  objection  that  the  suit 
against  the  Taylors,  plaintifTs  parents,  was 
in  no  way  binding  on  the  plaintiff  herein,  and 
the  objection  to  the  relevancy  of  the  petition, 
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aammons,  and  Judgment  In  the  Taylor  case 
was  renewed  by  plaintiff  when  the  offer  of 
proof  was  made,  plaintiff's  theory  being  that 
die  was  a  stranger  to  that  suit  and  not  bound 
by  that  Judgment,  but  the  objection  was  over- 
ruled and  exception  saved. 

The  petition  In  the  case  of  Stubblefleld  and 
Matthews  against  John  Taylor  and  Mrs.  Tay- 
lor declared  on  an  open  account  for  goods 
sold  and  delivered,  and  alleged  that  they  were 
necessaries;  the  petition  then  described  cer- 
tain property,  including  the  two  heifers  In- 
volved In  the  case  at  bar,  and  averred  that  it 
was  the  separate  property  of  the  defendant 
Mrs.  Taylor;  further,  that  defendant  John 
Taylor,  her  husband,  was  Insolvent,  and  that 
the  account  amounting  to  $413.41  could  not  be 
collected  from  him;  that  said  defendants  had 
failed  and  refused  to  pay  the  account,  or  any 
part  of  it,  concluding  with  a  prayer  for  Judg- 
ment for  that  amount.  The  return  on  the 
summons  showed  service  on  the  Taylors. 
The  Judgment  is  one  by  default,  defendants 
not  appearing,  recites  a  finding  by  the  court 
frwn  the  evidence  of  the  allegations  of  the 
petition,  including  the  ftict  that  defendant 
Mrs.  Taylor  owned  the  property  described  in 
the  petition,  and  adjudged  "that  plaintiffs 
have  a  lien  on  said  described  property."  The 
Judgment  then  ordered  a  general  execution  to 
be  Issued  as  to  defendant  John  Taylor,  and 
a  special  execution  to  be  Issued  as  to  defend- 
ant Mrs.  Taylor,  and  that  the  same  be  levied 
upon  the  property  mentioned.  Defendants 
were  also  permitted  to  show  that  the  special 
execution  was  Issued  and  levied  on  the  prop- 
erty mentioned,  and  the  same  sold;  defend- 
ants In  the  case  at  bar  being  the  purchasers. 
It  was  admitted  there  was  no  execution 
against  any  property  described  as  belonging 
to  Josle  Lamb,  that  it  was  not  sold  as  the 
property  of  Josle  Lamb,  and  that  defendants 
herein  (the  purchasers)  knew  the  execution 
was  not  against  Josle  Lamb,  and  that  Josle 
Lamb  Iiad  verbally  notified  them  after  the 
sale  that  the  two  heifers  belonged  to  her. 
Defendant  Stubblefleld  was  permitted  to  tes- 
tify, over  plaintiff's  objection,  that  the  sheriff 
reaulred  an  indemnifying  bond  from  them 
before  he  would  make  the  sale. 

Plaintiff  testified  that  she  verbally  notified 
the  sheriff,  when  he  levied  on  and  took  the 
heifers,  that  she  owned  them.  It  is  not  con- 
tended that  there  was  any  written  notice  of 
claim  by  plaintiff. 

The  Taylor  suit  had  been  filed  early  in  Jan- 
uary, 191S,  because  the  summons  was  deliver- 
ed to  the  Taylors  on  January  6,  1915.  Josle 
Lamb  at  that  time  was  living  at  Maiden. 
She  says  that  her  parents,  the  Taylors,  came 
to  live  with  her  late  in  January,  191S  and 
they  all  lived  in  the  same  house;  also  that 
they  had  lived  together  In  the  same  house  at 
Spoonerville  before  moving  to  Maiden.  Plain- 
Ufl  claims  to  have  bought  the  two  heifers 
from  her  mother  to  February,  1916.  The  de- 
fault Judgment  in  the  Taylor  case  was  ren- 


dered March  30,  lOlS,  so  that  plaintlfTs  alli- 
ed acquisition  of  the  heifers  was  before  the 
execution  In  the  Taylor  case  could  have  been 
issued  or  levied.  The  circuit  clerk  testified 
that  said  execution  was  never  returned  into 
court,  nor  any  indemnifying  bond,  but  that 
the  sheriff  told  him  the  execution  had  be  ex- 
ecuted and  was  lost.  Whether  or  not  the 
bond  is  in  existence  does  not  appear. 

[1]  The  Judgment  in  the  Taylor  case  was  a 
link  In  the  chain  of  title  or  chain  of  daim  of 
the  defendants  to  these  animals ;  that  Judg- 
ment was  in  an  action  in  the  nature  of  a  pro- 
ceeding in  rem  so  far  as  Mrs.  Taylor  was  con- 
cerned, and  Is  the  basis  upon  which  the  de- 
fendants herein  claim  the  right  of  title  and 
possession.  Megraw  t.  Woods,  93  Mo.  App. 
M7,  07  S.  W.  709;  Latimer  v.  Newman,  60  Mo. 
App.  78,  82. 

The  claim  of  the  defendants  is,  as  gleaned 
from  the  testimony  and  Instructions  (the  suit 
being  conmmenoed  in  a  Justice  court  and  no 
answer  being  filed),  that  the  plaintiff  was 
fraudulently  claiming  the  title  to  this  proper- 
ty. The  defendants  having  possession  of  the 
heifers  would  not  be  permitted  as  mere  stran- 
tsem  to  set  up  any  fraudulent  deal  between 
the  mother,  Mrs.  Taylor,  and  the  daughter, 
the  plaintiff  herein.  The  defendants  must 
therefore  show  some  right  to  this  property 
which  a  fraudulent  pnrdiase  would  defeat  in 
order  to  show  that  the  transaction  between 
the  daughter  and  the  mother  was  not  In  g^wd 
faith.  Their  title,  held  under  the  Judgment 
against  the  property  of  Mrs.  Taylor,  was  good 
against  this  plaintiff  U  her  claim  was  a 
fraudulent  claim,  and  in  order  to  show  that 
her  claim  was  fraudulent,  tbe  defendants 
must  have  shown  as  a  condition  precedent 
their  right  to  set  up  or  dalm  fraud.  They 
were  Judgment  creditors,  and  were  pnrdias- 
ers  under  a  Judgment  creditor's  execution 
sale.  We  therefore  hold  that  the  right  to  in- 
troduce this  Judgment,  although  the  plalnUff 
herein  was  not  a  party  to  the  suit  in  which  It 
was  rendered,  fa.lls  within  one  of  the  excep- 
tions to  the  rule  that  Judgments  are  not  bind- 
ing upon  strangera  Such  Judgment,  of 
course,  would  not  be  conclusive  on  the  plain- 
tiff In  this  case,  but  is  admissible  for  the 
purpose  of  showing  defendants'  right  to  the 
property,  and  for  the  purpose  of  permitting 
defendants  to  then  go  ahead  and  make  such 
claim  good  by  establishing  fraud  on  the  part 
of  the  plaintiff.  15  R.  C.  L.  808,  809,  |  482 :  3 
Jones  on  Evidence  (Horwltz  Ed.)  {  580.  p.  794. 
This  Judgment  was  merely  used  to  establish 
a  collateral  fact,  a  mere  incident  In  the  trial. 
Of  Itself,  it  did  not  in  any  way  defeat  the 
plaintiff  by  reason  of  a  finding  that  the  prop- 
erty belonged  to  Mrs.  Taylor,  but  merely  fur- 
nished the  foundation  to  defeat  plalntlfl*8 
r^levln  suit,  which  she  must  make  out  by 
the  strength  of  her  own  title,  by  establishing 
fraud,  and  in  order  to  establish  fraud  In  the 
acquisition  of  this  property  the  defendants 
must  show  first  that  they  are  not  entire 
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strangen  to  flw  iriroperty,  and  this  waa  the 
«ztent  to  wbldi  the  Judgment  tn  the  Taylor 
case  would  be  effective  as  evidence  In  the  re- 
plevin suit  10  R.C.L.  1116,1117,1323.  This 
disposes  of  the  question  that  was  so  promi- 
nent throughout  the  trial,  whl<A,  though  it  Is 
given  the  place  of  honor  In  appellant's  brief, 
is  not  supported  by  a  single  citation,  and 
which  In  respondents'  brief  is  dismissed  with 
the  flourish  that  any  one  should  know  better. 

[2]  It  Is  contended  by  appellant  that  the 
Judgment  in  the  Taylor  case  was  a  nullity 
because  it  did  not  respond  to  the  petition 
therein,  and  because  it  went  farther  and  at- 
tempted to  establish  a  lien  on  property  not 
subject  to  a  lien  under  any  law  at  this  state. 
Without  getting  into  the  storm  that  usually 
envelopes  a  court  when  it  takes  up  the  ques- 
tion as  to  when  a  Judgment  may  be  collaterally 
attacked,  it  is  suflldent  to  say  that  the  Judg- 
ment in  the  Taylor  case  covered  the  necessa- 
ry findings  as  are  required  to  be  made  under 
section  8309,  B.  S.  1909,  where  the  property 
of  the  wife  is  taken  to  pay  for  necessaries 
famished  the  family ;  and,  without  deciding 
whether  the  court  in  that  Judgment  had  a 
right  to  establish  a  lien,  it  Is  enough  to  say 
that  so  far  as  the  validity  of  the  Taylor  Judg- 
ment is  ciHicetned,  that  might  be  treated  as 
surplusage,  and  yet  the  Judgment  would  still 
be  good  under  the  statute.  A  lien  was  cer- 
tainly created  by  the  levy  of  the  special  ex- 
ecution under  which  the  sale  was  made. 

[3]  We  come  now  to  an  assignment  of  er- 
ror put  forward  by  the  appellant,  which 
must  be  sustained.  . 

The  first  instruction  given  on  behalf  of  the 
defendants  Is  as  follows : 

"If  you  find  and  believe  from  the  evidence  that 
the  plaintifl  claims  the  property  involved  in  this 
lawsuit  at  the  time  of  the  levy  of  the  execution 
against  Mrs.  John  Taylor,  by  the  sheriff  of 
Dunklin  county.  Mo.,  and  that  the  aforesaid 
sheriff  demanded  and  received  an  indemnifying 
bond  before  proceeding  with  the  sale  under  the 
executioB,  then  your  verdict  will  be  for  the  de- 
fendants." 

This  constitutes  error  against  the  appealing 
plaintifl.  It  amounts  to  a  peremptory  in- 
struction under  the  state  of  the  record,  be- 
cause it  had  not  been  disputed  that  the  sherlfT 
had  taken  an  Indemnifying  bond.  The.  court 
In  giving  this  instruction  evidently  had  in 
mind  sections  2204  and  2205,  R.  S.  1909,  and 
concluded  that  the  fact  that  verbal  notice  was 
given  the  sheriff,  instead  of  written  notice, 
as  required  by  section  2204,  was  immaterial, 
and  that  a  bond,  having  been  taken  on  a  ver- 
bal notification  by  the  plaintiff  herein,  con- 
fined her  action  to  one  on  the  bond.  This  is 
not  the  law.  Belkln  v.  Hill,  53  Mo.  492; 
State  ex  rel.  Masttn  v.  McBride,  81  Mo. 
349. 

Section  2204,  B.  S.  1909,  requires  a  wrlt- 
'  ten  notice  to  the  officer.  It  is  admitted  that 
no  such  written  notice  was  given.  This  stat- 
ute, which  limits  the  claimant  of  property 
under  certain  conditions  to  certain  actions, 
is  one  taking  away  from  the  claimant  the 


right  to  pursue  It  and  recover  it  in  the 
hands  of  any  one  not  lawfully  entitled  to  It, 
and  In  order  for  such  statute  to  become  op- 
erative the  terms  and  conditions  therein  con- 
tained must  be  strictly  compiled  with. 

Some  confusion  may  have  arisen  tn  read- 
ing cases  which  have  been  decided  under 
sections  7551  and  7653,  B.  S.  1909,  which  deal 
with  the  claims  of  strangers  to  property  seiz- 
ed under  executions  issued  from  justice 
courts.  The  cotuts  have  held  (Kesse  v.  Wil- 
son, 139  Mo.  App.  1,  119  S.  W.  608 ;  Stude- 
baker  Bros.  Manufacturing  Co.  v.  Davis,  137 
Mo.  App.  68,  119  S.  W.  632;  Talbot  v.  Magee, 
59  Mo.  App.  347;  Hawk  v.  Applegate,  37 
Mo.  App.  32 ;  State  ex  rel.  L«uon  v.  Rucker, 
19  Mo.  App.  687)  first  that  a  claimant  of 
property  which  is  seised  under  execution 
against  another  party  has  at  least  two  rem- 
edies; one,  to  give  the  written  notice  to  the 
officer  claiming  the  property  and  setting  out 
other  requirements  provided  for  In  the  stat- 
ute, the  other,  not  to  comply  with  the  pro- 
vision of  the  statute  and  bring  an  action  in 
replevin  against  the  office.  And  under  the 
decisions  above  cited.  If  be  does  comply  with 
the  requirements  of  the  statute,  and  the  of- 
ficer does  take  a  bond  from  the  plaintiffs  in 
the  execution  Judgment  which  is  solvent,  then 
the  claimant  of  the  property  In  proceeding 
against  the  officer  will  only  be  permitted  to 
sue  on  the  bond.  In  our  case  there  is  no 
claim  whatever  that  the  requirements  under 
either  section  2204  or  section  7561  were  ever 
complied  with.  And  the  mere  taking  of  an 
indemnifying  bond  by  the  oflScer  without 
compliance  with  the  statute  by  the  claimant 
will  not  limit  the  claimant's  right  of  action 
to  one  on  the  bond.  State  ex  rel.  Mastln  v. 
MicBrlde,  81  Mo.  S49.  It  may  also  be  observ- 
ed that  where  a  bond  has  been  taken  In  com- 
pliance wHh  section  7661,  section  7563  bars 
the  claimant's  action  against  the  officer  unless 
the  bond  taken  Is  Insolvent,  and  that  no 
such  section  is  found  supplementing  section 
2204,  R.  S.  1909.  It  follows,  therefore,  that 
the  court  erred  in  giving  the  instmctlcm  here- 
inbefore set  out,  for  by  such  instruction  It 
peremptorily  told  the  Jury  that.  If  a  b<nid 
was  taken,  even  though  aU  the  ptoot  show- 
ed that  the  statute  had  not  been  complied 
with  by  the  claimant,  the  defendants  would 
be  entitled  to  their  verdict. 

Appellant  complains  that  the  second  in- 
struction given  for  the  defendants  singled  her 
out  and  discredits  her  testir^ony  because  she 
Is  the  plaintiff.  It  is  unnecessary  for  us  to 
pass  on  this  question,  but  on  another  trial 
caution  should  be  taken  to  follow  the  mle 
laid  down  in  the  cases  dted  in  the  concurring 
opinion  of  Graves,  O.  J.,  In  State  v.  Flnkel- 
steln,  269  Mo.  612,  191  S.  W.  1004,  1006. 

The  Judgement  is  reversed,  and  the  cause 
remanded. 

STUBQIS,  P.  J.,  and  BRADIiBT,  3^  con- 
cur. 
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HBLLMAN   ▼.    NATIONAL   CX)UNCIJL   OF 

KNIGHTS  AND  LADIES  OF  8E- 

CUBITr.     (No.  14796.) 

(St.  Louia  Conrt  of  Appeals.   .MigaourL    Feb. 
6,  191&) 

1.  IssTJEANCK  «=»244  —  Mutual  Benefit  — 
Recotebt  of  Dues  Paid. 

Where  •  pqlicy  waa  secnred  by  a  trandulent 
misrepresentatioii  on  the  part  ot  the  insurer  as 
to  hU  occupation,  he  cannot,  after  the  fraud 
has  been  discovered  and  the  policy  avoided, 
maintain  an  action  for  return  ot  the  premium* 
paid  by  bim. 

2.  Inbukancb  4=»743  —  Mutual  Benefit  — 

FbaUD — MiSBEPBEaENIATIONS     TO     OCCUPA- 
TION. 

Stipulations  and  evidence,  in  an  action  to  re- 
cover premiums  paid  on  an  insurance  certificate, 
examined  and  held  that  insured  fraudulently 
made  a  false  statement  as  to  his  occupation,  with 
full  knowledge  of  the  occupations  prohibited  by 
the  order,  and  that  he  knew  of  bis  Ineligibility  to 
membership. 

3.  EouiTT  4=965(2)— Cuban  Hands— Recot- 
ebt OF  Claim  ntou  Inbubahce  Cebtificate 
Fbaudulently  Pbooubed. 

In  an  action  as  for  money  had  and  received 
to  recover  premiums  paid  for  mutual  benefit  in- 
surance, held  that  plaintiff,  because  of  his  false 
and  fraudulent  statement  in  procuring  the  issu- 
ance of  the  certificate,  had  no  standing  in  court ; 
the  action  being  equitable  in  character. 

Appeal  from  St  Louis  Circuit  Court;  Earl 
Kimmel,  Judge. 

Action  by  Peter  Hellman  against  the  Na- 
tional Coiucil  of  the  Knights  and  Ladies  of 
Security.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

W.  Paul  Mobley,  of  St.  Louis,  for  appel- 
lant. George  D.  Little,  of  St.  Louis,  for  re- 
spondent 

ALLEN,  J.  Defendant  is  a  fraternal  bene- 
ficiary society,  and  on  or  about  June  8, 1907, 
plaintiff  became  a  member  of  such  society, 
and  defendant  Issued  to  him  a  benefit  certifi- 
cate In  coDSideratiOD  ot  certain  montlily  pre- 
miums to  be  itaid  thereon.  On  or  about  March, 
1918,  defendant  refused  to  receive  farther 
];>ayment8  on  the  certificate,  declaring  it  null 
and  void,  upon  the  ground  that  plaintiff  bad 
obtained  the  issuance  thereof  by  fraud.  Plain- 
tiff thereupon  Instituted  this  action,  before 
a  Justice  of  the  peaces  for  a  recovery  of  the 
premiums  paid,  as  for  money  had  and  re- 
ceived. The  cause  reached  the  circuit  court 
on  appeal,  where  a  trial  before  the  court,  a 
Jury  baying  been  waived,  resulted  in  a  Judg- 
ment for  plaintiff  in  the  sum  of  1230.10,  be- 
ing the  total  amount  of  premiums  paid  by 
plaintiff  on  the  certificate,  to  wit,  $212.52, 
with  interest  thereon.  From  this  Judgment 
defendant  prosecutes  the  appeal  before  us. 

To  sustain  the  Issues  on  bis  part,  plaintiff 
Introduced  in  evidence  the  benefit  certificate. 
Among  other  things.  It  provided  that  if  the 
member  holding  the  certificate  should  be  or 
become  engaged  In  any  of  the  prohibited  occu- 
pations, "as  provided  in  the  laws  ot  the  or- 


der," tben  tbe  oertiflcate  shoold  be  noil  aad 
void,  and  that  all  money  whidi  had  been 
"paid  into  reserve  fund,  beneficiary  fund,  or 
National  Council  general  fund"  should  be  tor- 
felted.  Thereupon  plaintiff's  counsel  made 
the  following  statement,  vis.: 

"It  is  stimulated  by  and  between  tbe  attomeya 
for  the  plamtiff  and  the  defendant  that  tbe  in- 
surance policy,  or  fraternal  benefit  certificate 
•  •  *  was  duly  issued  by  the  defendant  to 
plaintiff,  Peter  Hellman;  that  the  plaintiff 
paid  the  preminms  on  said  policy  up  to  the  pre- 
mium for  March,  1913;  that  the  plaintiff,  in 
March,  1913,  tendered  the  premium  due  to  de- 
fendant, and  that  the  premium  due  in  that 
month  was  refnsed  by  defendant  on  the  ground 
that  the  policy  had  been  secured  by  the  plain- 
tiff by  fraud,  said  fraud  consisting  of  a  mis- 
representation as  to  bis  occupation  at  the  time 
of  the  issuance  6f  said  policy,  and  that  from 
the  date  of  the  certificate  up  to  the  time  of  tbe 
refusal  to  accept  the  i>remium  the  plaintiff  was 
engaged  in  the  occupation  of  a  saloon  keeper  and 
bartender,  which  is  one  of  the  prohibited  oc- 
cupations of  the  society,  prohibited  bj  the  terms 
of  the  policT,  and  also  by  the  constitotiMi  and 
by-Iawi  of  tne  defendant  society. 

"It  is  further  stipulated  and  agreed  that  tbe 
plaintiff,  from  the  time  of  the  issuance  of  said 
policy  up  to  the  time  of  the  refusal  of  defendant 
to  accept  premiums  on  said  policy,  had  paid 
to  defendant  company  the  premium  called  for 
by  said  policy,  namely  $2.65  per  month,  the  said 
paymento  having  been  made  from  the  month  of 
June,  1907,  until  the  month  of  March,  1918. 

"It  is  further  stipulated  and  agreed  that  the 
plaintiff,  at  the  time  of  the  application  and  is- 
suance of  the  policy  introduced  m  evidence,  was 
engaged  in  the  business  of  saloon  keeper  and 
bartender,  and  continued  in  that  occupation 
up  to  the  time  of  the  refusal  of  defendant  to  ac- 
cept further  premiums  on  said  policy." 

Thereupon  defendant's  counsel  made  the 
following  statement,  viz.: 

"It  ia  further  agreed  and  stipulated  between 
the  parties  hereto  that  the  defendant  society  is 
now,  and  was  at  all  times  mentioned  in  tbe 
plaintiff's  petition,  a  fraternal  beneficiary  so- 
ciety organised  and  incorporated  under  the  laws 
of  tiie  state  of  Kansas,  and  authorized  and  li- 
censed to  do  business  as  such  fraternal  benefi- 
ciary society  in  the  state  of  Missouri  under 
and  b^  virtue  of  the  laws  of  the  state  of  Mis- 
souri tn  such  cases  made  and  provided. 

"It  is  further  stipulated  and  agreed  that  the 
plaintiff  stated  and  warranted  in  his  written  ap- 
plication for  membership  in  tbe  defendant  so- 
ciety that  at  said  time  he  was  engaged  in  the 
occupation  of  grocery  clerk ;  that  m  said  writ- 
ten application  plaintiff  agreed  and  warranted 
that  all  of  tbe  answers  made  by  bim  in  said 
application  were  fair  and  true  and  constitnted 
a  strict  warranty ;  that  in  said  written  appli- 
cation plaintiff  agreed  to  be  governed  by_  the  con- 
stitution and  by-laws  of  defendant  society  tben 
in  force,  and  thereafter  enacted." 

PlalntUTs  counsel  thereupon  announced 
that  he  would  rest  upon  the  stipulation. 
Thereupon  defendant  requested  tbe  court  to 
declare  as  a  matter  of  law  that  plaintiff  was 
not  entitled  to  recover,  which  declaration  the 
court  refused  to  give.  Defendant  then  Intro- 
duced in  evidence  the  "constitution  and  laws" 
of  defendant  society  In  force  at  the  date  of 
the  application  of  plaintiff  for  membership 
in  the  society,  and  likewise  Introduced  de- 
fendant's constitution  and  laws  in  force  in 
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Mtirdt,  1918.  Th«  cobtftltatiion  and  laws  In 
force  at  the  time  of  plalhtUTa  application  for 
membership,  in  making  provMon  regarding 
"prohibited  occupations,"  provided,  among 
other  things,  that  persons  sboold  not  be  re- 
ceived or  retained  in  the  bsneflclary  or  social 
membership  of  any  subordinate  council  who 
were  engaged  in  certain  occupations,  among 
these  being  "i)ersons  engaged  *  *  *  as 
saloon  owner,  saloon  ke^ter  or  bartender  en- 
gaged in  the  sale  of  spirituous,  malt,  or  vin- 
ous liquors  as  a  beverage" ;  and  severe  pen- 
alties were  Imposed  upon  the  "financier"  of 
any  council  who  should  receive  assessments 
from  any  member  whose  certificate  had  been 
canceled  on  such  ground,  or  who  should  re- 
Instate  sutdi  member.  Such  In  substance, 
were  Ukewlse  the  provisions  of  defendant's 
constitution  and  laws  in  force  tn  March, 
1913. 

It  Is  argued  for  defendant,  appellant  here, 
that  under  the  evidence  and  the  stipulation 
submitted  to  the  trial  court  plaintiff  was  not 
entitled  In  law  to  the  return  of  the  premiums 
paid  by  him,  and  that  the  court  erred  In  re- 
fusing to  so  declare  and  In  entering  judg- 
ment for  plaintiff.  This  is  the  only  question 
before  us. 

[1]  The  rule  of  law  pertinent  to  the  situa- 
tion In  hand  appears  to  be  well  stated  in  14 
Ruling  Case  Law,  p.  969,  §132,  as  follows: 

"The  authorities  are  nnanimons  in  declaring 
that,  where  a  policy  was  secured  by  a  fraudu- 
lent misrepresentation  on  the  aart  of  the  insur- 
ed, he  cannot,  after  the  fraud  baa  been  discover- 
pd  and  the  policy  avoided,  maintain  an  action 
for  the  return  of  the  premiums  paid  by  him. 
But  where  the  misstatements  made  by  the  insur- 
ed were  not  willfully  false,  ao  that  there  was  no 
fraud  on  his  part,  and  the  policy  by  Its  terms 
was  void  ab  Initio,  so  that  the  risk  never  at- 
tached, the  insured  Is  entitled  to  a  return  of  the 
premiums." 

This  doctrine  Is  well  supported  by  the 
authorities.  See  Vlning  v.  Fninklln  Fire  Ins. 
Co.,  89  Mo.  App.  311;  Elliott  v.  Knights  of 
Modem  Maccabees,  46  Wash.  320,  89  Pac. 
929,  13  L.  R.  A.  (N.  S.)  856;  Insurance  Co. 
V.  Pyle,  44  Ohio  St.  19,  4  N.  B.  465,  58  Am. 
Rep.  781;  Jones  v.  Insurance  Co.,  90  Tenn. 
604, 18  S.  W.  260, 25  Am.  St  Rep.  706;  Hime- 
ly  V.  South  Carolina  Ins.  Co.,  1  Mill,  Const. 
(S.  C.)  154,  12  Am.  Dec.  628;  Felse  v.  Parkin- 
son/ 4  Taunt  640,  14  Eng.  Rul.  Cas.  530,  and 
notes;  Metropolitan  life  Ins.  Co.  v.  Freed- 
man,  159  Mich.  114,  123  N.  W.  647,  82  U  B. 
A.  (N.  S.)  298;  2  May  on  Insurance  (4th  Ed.) 
p.  1389,  §  567 ;  Schwartz  v.  U.  S.  Ins.  Co.,  21 
Fed.  Cas.  770;  Hoyt  v.  Oilman,  8  Mass.  336; 
Taylor  V.  Grand  Lodge,  A.  O.  tJ.  W.,  96  Minn. 
441,  105  N.  W.  408,   3  L.  R.  A.  (N.  S.)  114. 

In  Vlning  v.  Franklin  Fire  Ins.  Co.,  supra, 
89  Mo.  App.  311,  loc.  clt.  323,  this  court,  In 
an  opinion  by  Goode,  J.,  said: 

"While  the  assured  cannot  recover  unearned 

gfemiums  on  account  of  a  void  policy,  if  there 
as  been  fraod  practiced  in  its  procurement, 
the  mie  is  otherwise  where  the  holder  is  inno- 
cent If  the  risk  never  attached  by  reason 
of  a  aosstake,  free  from  any  evil  practices,  the 


insured  is  entitled  to  the  return  of  the  whole 
premium,  for  none  of  it  was  earned." 

[2]  It  follows  that  plalntlfl  Is  not  entttled 
to  recover  If  the  false  statement  as  to  his 
occupation,  made  In  procuring  the  certificate, 
and  warranted  to  be  true,  was  willfully  or 
Intentionally  made;  and  such.  We  think,  is 
the  tenor  and  purport  of  the  stipolattoo. 
That  the  statement  was  false  stands  conced- 
ed ;  and  that  it  was  not  innocently  or  Inad- 
vertently made,  but  Intentionally  and  f  raud- 
nlMitly,  appears  to  be  the  only  conclusion 
which  may  properly  be  drawn  from  the  facts 
of  this  record.  It  is  stipulated  that  in  bis 
written  application  plaintiff  agreed  to  be 
governed  by  the  constitution  and  laws  of  the 
society  then  in  force  or  thereafter  enacted. 
The  laws  of  the  order  then  in  force  were 
therefore  called  into  and  became  a  part  of 
the  contract,  and  plaintiff  must  be  regarded 
as  having  made  this  false  statement  with 
full  knowledge  of  the  prohibited  occupations; 
and  he  retained  the  certificate  and  continued 
as  an  ostensible  member  of  the  society  for 
nearly  six  years,  during  all  of  which  time  he 
was  charged  with  knowledge  of  his  ineligi- 
bility to  membership.  All  of  the  facts  dis- 
closed indicate  a  willful  misstatement  by 
plaintiff  as  to  his  occupation,  evidencing  an 
actual  intent  to  defraud;  Indeed  there  is  no 
suggestion  of  an  unintentional  misstatement, 
as  through  mistake  or  Inadvertence.  And 
we  conclude  that  the  Judgment  in  plaintiff's 
favor  cannot  be  upheld. 

Respondent  has  not  favored  us  with  a 
brief,  but  has  filed,  by  leave,  a  memorandum 
dtlng  the  decision  of  this  court  In  Modern 
Woodmen  v.  Angle,  127  Mo.  App.  94,  10^ 
S.  W.  297,  which  was  a  suit  in  equity  by  a 
fraternal  order  seeking  the  canceUatlon  of  a 
benefit  certificate  on  the  ground  of  fraud  in 
its  procurement  In  that  ca&e  the  plaintiff 
society  had  tendered  and  paid  into  court  the 
premiums  paid  by  the  defendant,  but  had 
not  offered  to  pay  interest  thereon.  Tt  was 
held  that  plaintiff  would  be  granted  the  re- 
lief prayed  upon  depositing  In  court  the 
amount  of  the  premiums  with  Interest;  and 
the  court,  through  Nortonl,  J.,  said: 

'^t  is  certain  that  a  court  of  equity  will  not 
cancel  or  divest  pronerty  riichts  without  requir- 
ing the  adverse  party  to  place  the  one  whose 
right  is  canceled  or  divested  in  statu  quo." 

This  was  merely  an  application  of  the  rale 
that  one  who  coines'  into  a  court,  of  equity 
seeldng  to  cancel  a  contract  for  fraud  in  Its 
procurement  must  return  the  benefits  re- 
ceived thereunder,  or  put  the  other  party  In 
statu  quo,  where  this  may  be  done,  in  keep- 
ing with  the  maxim  that  he  who  seeks  equity 
must  do  equity.  It  is  argued  for  respondent 
that  aiqpellant  1b  here  under  the  same  obli- 
gation to  return  these  premiums  as  It  would 
have  been  had  It  brought  an  action  in  equity 
to  cancel  the  certificate.  In  this,  we  think, 
the  respondent  is  In  error.  Granting  that, 
had  appellant  come  Into  a  court  of  equity 
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aeekiiig  afflrmatlve  equitable  relief,  In  order 
to  foreclose  the  question  of  liability  on  the 
certificate,  it  would  have  been  compelled  to 
return  the  premiums,  it  does  not  follow,  we 
think,  that  this'  plalntlfT  has  any  standing  In 
court  to  recover  the  same  In  this  action. 
This  distinction  la  recognized  In  Metropolitan 
Life  Ins.  Co.  T.  Freedman,  159  Mich.  114, 
123  N.  W.  547,  32  L.  R.  A.  (N.  S.)  298. 

[S]  Where  one  submits  to  the  cancellation 
of  such  a  certificate,  on  the  ground  of  fraud 
alleged  to  have  been  perpetrated  by  Um  in 
its  procarement,  and  brings  his  salt  to  re- 
cover the  premiums  as  for  money  had  and 
received,  the  courts  may  properly  deny  him  a 
recovery  upon  the  ground  that  he  will  not 
be  permitted  to  take  advantage  of  his  own 
fraud,  if  actnal  fraud  appears.  It  Is  a  trite 
doctrine  that  the  action  for  money  had  and 
received  is  of  equitable  origin  and  character, 
and  lies  only  where  the  defendant  has  re- 
celved  money  belonging  to  the  plaintiff  wh!<?h 
In  equity  and  good  conscience  ought  to  be 
restored  to  him.  In  a  case  of  this  character, 
where  fraudulent  practices  appear  on  the 
part  of  the  plaintiff  in  the  procurement  of 
his  certiflcater— where  be  voluntarily  parted 
with  his  money  In  an  effort  to  defraud — ^It 
cannot  be  said  that  he  is  entitled,  in  equity 
and  good  conscience,  to  the  return  thereof. 

Plaintiff  is  not  denied  a  recovery  of  the 
premiums  for  the  reason  that  the  certificate 
attempts  to  forfeit  them  (see  Metropolitan 
Life  Ins.  C!o.  v.  Freedman,  supra),  but  on 
the  ground  that  because  of  the  false  and 
fraudulent  statement  made  in  procuring  the 
issuance  of  the  certificate  he  will  be  held 
•to  have  no  standing  in  court  to  prosecute  an 
action  of  this  character. 

Tlie  Judgment  will  accordingly  be  reversed 
without  remanding  the  cause.  It  is  so  or- 
dered. 

BEYNOLDS,  P.  J.,  and  BECKER,  J., 
concur. 


ZEREGA  y.  ZERBOA.     (No.  16909.) 

(St.  Lonia  Court  of  Appeals.    Missouri.    Feb. 
6,  1918.) 

1.  DivoBCK    «=»124— Actions— JtrDGMBNT. 

In  a  wife's  action  for  divorce,  where  the 
husband  filed  a  cross-petition,  judgment  for  di- 
vorce in  favor  of  the  husband  held  proper. 

2.  Divorce  «s»298(l)—CuBTODT  OF  Child— 
Pbofbixtt. 

Tliough  a  husband  obtained  a  divorce  from 
his  wife,  yet  wliere  it  was  manifestly  to  the  best 
interest  of  a  minor  child  of  tlie  parties  that 
his  custody  be  given  to  the  wife,  the  court  will 
grant  the  custody  of  the  child  to  ber. 

8.  DrvoBCB    «=>182  —  Aumont    and    Sun 

MONKT. 

A  wife  has  the  right  to  prosecute  or  defend 
an  action  for  divorce,  and  her  motion  for  ali- 
mony and  snit  money  pending  an  appeal  from  a 
judgment  in  favor  of  tbe  husband  anonld  not  be 


denied ;  the  hosband  being  bound  to  fnrnlsh  ber 
tbe  means  to  seek  legal  redress. 

Allen,  J.,  dissenting  in  part. 

Appeal  from  St.  Ix>uis,  Circuit  Court; 
Rhodes  E.  Cave,  Judge. 

"Not  to  be  offlcUlly  published." 

Actl<«  for  divorce  by  Carmen  Zerega 
against  Tictor  F.  Zerega,  who  filed  an  answer 
and  cross-petition.  From  a  Judgment  for  de- 
fendant and  an  order  OTermllng  plaintUTs 
motion  for  alimony  and  suit  money,  she  ap- 
peals. Reversed  and  remanded  with  direo- 
tlons. 

Vance  J.  Hlggs  and  0.  J.  Anderson,  both 
of  St  Louis,  for  appellant.  Edward  J.  Monti, 
of  St.  Louis,  for  respondent. 

BECKER,  J.  This  is  an  action  for  divorce 
Instituted  in  the  circuit  court  of  the  city  of 
St.  Louis  by  tbe  wife,  appellant  here,  on  the 
14th  day  of  November,  1016.  After  due  serv- 
ice was  had  on  the  husband,  defendant  be- 
low, the  husband  filed  an  answer  and  cross- 
bill. On  a  bearing  a  Judgment  and  decree 
of  divorce,  together  with  the  custody  of  the 
minor  child  born  of  the  marriage,  resulted  in 
favor  of  the  husband.  After  an  unavailing 
motion  for  a  new  trial  the  plaintiff  appealed 
to  this  court  Together  with  this  appeal  we 
have  before  us  plalntltTs  appeal  from  the 
action  of  the  court  in  overruling  ber  motion 
for  alimony  and  suit  money  with  wbich  to 
defray  the  expenses  of  her  appeal  to  tills 
court. 

Plaintiff's  petition  for  divorce  is  based  on 
the  statutory  ground  of  general  IndlgnltleB 
such  as  to  render  her  condition  Intolerable. 
The  defendant's  answer  thereto  Is  a  general 
denial,  and  1q  his  cross-bill  be  alleges  general 
indignities.  To  defendant's  answor  and 
cross-bill  plaintiff  replied,  denying  eacb  and 
every  allegation  therein  contained. 

The  record  shows  that  plaintiff  and  de- 
fendant were  married  (m  the  29th  day  of 
November,  1910,  In  the  city  of  St  Louis, 
and  that  ttiey  lived  together  as  husband  and 
wife  until  November  11,  1916,  on  which  date 
the  wife  left 'the  fiat  in  which  they  were 
then  living,  taking  with  her  several  pieces 
of  furniture  and  her  personal  belongings, 
and  left  the  home  without  the  prior  kijowi- 
edge  on  the  part  of  the  husband,  the  wife 
taking  with  her  at  the  time  tbe  <aiild  bom 
of  the  marriage,  a  boy  then  five  years  oC 
age,  named  Victor  F.  Zerega,  Jr.  On  the 
14th  day  of  November,  1916,  the  wife  insti- 
tuted her  suit  for  divorce  by  filing  her  peti- 
tion in  the  circuit  court 

We  have  carefully  read  the  entire  record 
in  this  case,  but  it  will  serve  no  good  pur- 
pose to  set  forth  the  testimony  in  detail. 
It  is  sufficient  to  say  that  the  plaintiff  ad- 
duced testimony  tending  to  prove  the  allega- 
tions of  her  petition,  and  that  there  was 
testimony  adduced  by  the  d^endant  tending 
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to  piove  the  general  lmllgn<t*w  alleged  In 
his  croaa-bill.  nalntiff  presented  testimony 
denying  the  defendant's  allegations,  and  the 
defendant's  testimony  in  the  main  denies  the 
wife's  allegations. 

[1]  We  are  not  at  all  latlafled  with  the 
credibility  of  the  testimony  of  an  electrician, 
a  witness  for  defendant,  it  appearing  to  ua 
that  to  say  the  least  his  is  an  overstatement 
ot  tacts  Bonght  to  be  proven  by  the  witness, 
and,  furthermore,  the  facta  testifled  to  by  the 
witness  «■«'»"»  Tig  to -reflect  on  the  oondnet  of 
plaintiff  do  not  comport  with  other  facts  ad* 
mitted  by  the  witness  la  his  own  testimony. 
Further,  tb^  are  not  consistent  with  human 
experience.  Bnt,  without  taking  into  consid- 
eration the  testimooy  of  this  witness  the 
learned  trial  Judge  had  all  the  remaining 
witneesee  before  him,  and  had  opportunities 
of  Judging  the  case  in  many  reqpeeta  anperi- 
or  to  that  of  an  appellate  court  We  feel 
that  in  the  present  case,  where  there  is  much 
conflicting  testimony,  the  able  trial  Judge 
has  a  distinct  advantage,  in  that  he  had  the 
witnesses  before  him  and  has  had  the  oppoiv 
tunlty  to  note  the  candor  and  the  frankness 
of  each  in  testifying;  and,  as  we  stated  in 
the  case  of  Bender  v.  Bender,  188  S.  W. 
294, 

"to  note  the  wUhngneia  or  the  hesitation,  in  an- 
swering questions;  the  readiness  to  volunteer 
matters  that  might  appear  favorable  to  one  side 
or  the  other,  or  to  attempt  to  hold  back  that 
which  might  prove  prejudicial  to  the  case  of  the 
IMtrty  for  whom  they  iMd  been  called  as  a  wit- 
ness. There  are  many  things  in  addition,  the 
tone  of  voice,  the  action  of  the  eye,  in  fact  the 
whole  demeanor,  •  •  •  all  of  which  is,  of 
course,  lost  in  the  printed  record.  For  these 
reasons  the  appellate  courts  are  strongly  in- 
clined to  defer  to  the  findings  of  the  trial  courts 
in  such  cases.  However,  it  is  elementary  that 
the  appdlate  courts  arfe  not  bound  ^  the  coodu- 
sions  reached  by  the  trial  court,  but  will  ex- 
amine the  evidence  and  determine  whether  the 
proper  result  has  been  reached." 

We  are  satisfied,  tmder  the  state  of  the  rec- 
ord as  it  is  presented  to  us,  that  the  learned 
trial  Judge  was  not  In  error  in  granting  the 
divorce  to  the  defendant,  but  we  feel  that  he 
was  clearly  in  error  in  awarding  the  custody 
of  the  child  to  the  defendant  instead  of  to 
the  plaintiff. 

[2]  The  child  In  this  case  Is  a  boy  now 
about  six  years  old.  The  record  shows  that 
the  mother  has  been  devoted  to  the  child,  and 
that  she  has  at  all  times  given  him  every 
care  and  attention.  Kor  Is  there  anything  in 
the  record  from  which  one  could  draw  the 
conclusion  that  she  would  by  any  act  of  hers 
do  anything  which  would  be  injurious  to  the 
moral  welfare  or  the  proper  rearing  of  the 
child.  We  feel  satisfied  that  her  future  con- 
duct will  sustain  and  bear  out  the  good  opin- 
ion that  we  hold  of  her  In  this  respect  as 
gathered  from  this  record. 


We  feel  that  under  all  the  facts  and  dr- 
camstances  the  best  intaresta  of  this  child 
demand  that  he  be  placed  in  the  custody  of 
the  mother.  Should  the  facts  and  dream- 
stances  cliange  in  the  future,  the  husband 
will  have  his  opportunity  to  present  them  to 
the  circuit  court  for  suCh  determination  as 
the  facts  as  they  then  appear  may  require. 
Bee  Jennings  v.  Jennings,  85  Mo.  App.  290; 
Messenger  v.  Messenger,  66  Mo.  loc.  dt.  337. 

[81  We  next  come  to  the  consideration  of 
the  action  of  the  trial  court  in  overruling 
plaintiff's  motion  for  alimony  and  suit  money 
pending  her  appeal.  We  are  unable  to  con- 
cdve  Ml  what  Just  grounds  the  order  of  the 
court  overruling  that  motion  could  have  been 
based.  The  wife  has  a  right  to  prosecute  or 
to  defend  an  action  for  divorce,  and,  wheth- 
er the  trial  court  finds  the  wife  to  be  the  guil- 
ty party  or  not,  She  should  not  be  deprived  of 
her  right  to  an  appeal  or  to  the  right  to  her 
means  to  prosecute  It  during  its  pendency, 
and,  as  our  courts  have  frequently  said,  since 
the  husband  usually  holds  the  purse  strings, 
he  must  furnish  her  the  means  ot  attack  or 
defense,  else  she  may  often  be  left  In  a  help- 
lees  and  defenseless  condition.  Llbbe  t.  Lib- 
be,  166  M».  App.  240,  loc.  Cit.  246,  148  S.  W. 
400;  Bobbins  v.  Bobbins,  188  Mo.  App.  211, 
110  S.  W.  1075 ;  Arndt  v.  Amdt,  177  Mo.  App. 
420,  loc.  cU.  426,  163  S.  W.  282;  Viertel  v. 
Vieirtd.  89  Mo.  App.  710,  76  8.  W.  187 ;  State 
ex  rel.  Dawson  v.  St.  Louis  Court  of  Appeals, 
99  Ma  216,  12  S.  W.  661 ;  Kipper  t.  Klep- 
per,  183  Mo.  App.  46.  180  S.  W.  461. 

In  view  of  all  the  facts  in  the  case,  the 
overruling  of  plaintiff's  motion  for  alimony 
and  suit  money  pending  the  appeal  was  not 
an  exerdse  of  sound  discretion  and  waa  an 
injustice  to  the  plaintiff. 

Because  of  what  we  have  stated  above,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  trial  court  to  enter 
a  decree  of  divorce  in  favor  of  defendant, 
but  to  award  the  care  and  custody  of  the  said 
minor  child,  VlctM  F.  Zerega,  Jr.,  to  the 
plaintiff,  and  to  proceed  with  a  rehearihg  of 
plaintiff's  motion  for  alimony  and  suit  money 
pending  her  appeal,  and  to  make  such  suit- 
able allowance  to  her  as  the  fftcts  may  war- 
rant in  conformity  with  the  views  herein  ex- 
pressed; defendant  to  pay  all  costs  in  the 
trial  court,  as  well  as  the  costs  of  this  appeal. 

REYNOLDS,  P.  X,  concnrs  to  result.  AL- 
LEN, J.,  concurs  in  those  portions  of  the 
opinion  dealing  with  the  custody  of  the  child 
and  appellant's  right  to  suit  money  on  ap- 
peal ;  but  is  of  the  opinion  that  the  respond- 
ent, the  husband,  is  not  entitled  to  a  divorce 
on  the  facts  disclosed  by  the  record. 
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ROBEBTSON  et  aL  r.  GLENN.  Ck>aatj  Xreas- 
ur«r.    (No.  2051.) 

(SprinEfield  Oonrt  of  Appoals.    Missouri.    D«c; 

2a,  1017.    BeheatW  Denied  Feb. 

20,  1918.) 

1.  Evidence  «s»28— Judioiai.  NoncK— Lo- 
OAL  Aars. 

Laws  1917,  p.  21,  g  69a,  appropriating  mon- 
ey from  the  state  treasury,  chargeable  to  the 
general  road  fund,  to  reimburse  persona  tor 
money  advanced  in  building  a  road  in  Ohristian 
county,  is  a  sufficiently  public  act  for  the  court 
to  take  judicial  notice  thereof. 

2.  Injunction    €=88— Right    to    Remedt— 

SOBSTANTIAL    INJTTKT. 

Where  plaintiffs,  in  anticipation  of  aecnr^ 
ing  state  aid  for  a  road,  under  Bev.  St.  1909, 
c.  12l.  art  6,  as  amended  by  Laws  1915,  pp. 
408,  409,  advanced  money  to  pay  therefor;  but 
the  county  treasurer  proposM  to  issue  war- 
rants to  other  divtricts  as  vrdl,  plaintiffa  -were 
not  entitled  to  injunction  restraining  such  act, 
after  Laws  1917,  p.  21,  }  69a,  reimbursing  them 
for  the  money  advanced,  became  effective ;  since 
an  Injunction  will  not  issue  in  the  absence  of 
substantial  injury. 

Appeal  from  Circuit  Court,  Ghristtan 
County;  Fred  Stewart,  Jndge. 

Injunction  by  J.  W.  Robertson  and  oOien 
against  John  Glenn,  Treasurer  of  Christian 
County.  From  an  order  dissolving  the  tem- 
porary writ  and  dlsmlsring  the  biU,  plain- 
tiffs appeal.    Affirmed. 

Barrett  &  Moore,  of  Oeark,  for  appellants. 
G.  Pnrd  Hays,  of  Ozark,  for  respondent. 

BRAOLET,  J.  The  connty  highway  board 
and  16  other  citizens  of  Christian  county  are 
plaintiffs  in  this  cause.  Defendant  is  conn- 
ty treasurer  of  Christian  county.  The  snlt 
Is  brought  on  behalf  of  plaintiffs  and  other 
citizens  who  subscribed  to  a  certain  road 
fund  known  as  the  Ozark  and  Forsythe 
county  seat  highway  fund.  This  subscrip- 
tion amounted  to  $1,300,  which  was  deposit- 
ed with  the  county  treasurer  about  Novem- 
ber 1,  1915.  In  anticipation  of  what  the 
connty  would  receive  from  the  state  on  or 
about  August  1,  1916,  under  the  provisions 
of  article  5,  c  121,  R.  S.  1909,  as  amended 
by  the  Session  Acts  of  1916,  pp.  408,  409, 
plaintiffs  or  a  part  of  than  borrowed  $1,300, 
and  deposited  this  with  the  county  treasurer. 
The  state  money  would  not  be  forthcoming 
until  August,  and  by  ttiis  mean*  the  improve- 
ment on  the  road  could  be  liad  much  sooner, 
and  no  <xie  be  injured  by  spending  the  state 
aid  before  they  received  it  When  the  $1,- 
300  subscribed  was  dei)08ited  with  the  coun- 
ty treasurer,  application  was  made  to  the 
county  court  for  requisition  for  the  state  aid 
provided  by  the  law  above  mentioned.  This 
application  was  made  by  the  Linn  Township 
road  district,  duly  organized  under  the  law, 
but  the  application  and  the  order  of  the 
court  spedfled  that  the  m<Hiey  was  to  be 
used  on  tlie  intercounty  seat  highway  in 
Linn  township. 


All  this  bad  the  apinwival  of  the  eouifty 
ooart  and  the  atate  highway  oommlasioDer. 
The  $2,600  was  spent  on  the  interconnty 
seat  road  in  Linn  township  in  good  faith. 
To  secure  those  lending  their  names  as  bor- 
rowers, warrants  were  drawn  on  the  fond 
which  would  be  coming  from  the  state  about 
August  1,  1916,  and  these  warrants  were 
pledged  as  collateral  to  the  notes.  The  rec- 
ord does  not  disclose,  but  we  assume  that 
there  were  two  notes,  as  tttere  were  two 
warrants  drawn,  one  for  $1,000,  and  <me  for 
$300,  payable  on  August  1, 1916. 

In  the  meantime,  however,  between  No- 
vember, 1915,  and  August,  191^  two  other 
road  districts  were  organized  in  the  county, 
the  Billings  special  road  district  and  the 
Niza  Campbell  Street  roa/l  district,  and  these 
filed  applications  for  state  aid  -under  the 
same  law  by  vrixkii  plaintiffs'  district  acted, 
and  the  connty  oonrt,  in  obedience  to  the 
law,  made  requiaiticHis  for  the  state  aid  for 
theae  last-named  distrlot&  In  this  aituatloo 
the  county  treasurer,  the  defendant  here,  re- 
ceived $1,800  from  the  state,  same  being  the 
amount  of  Christian  county's  state  aid,  and 
was  preparing  to  pay  out  said  amount  equal- 
ly to  the  three  districts  mentioned. 

Plaintiffs  filed  their  blU  praying  for  an  in- 
junction to  enjoin  the  county  treasurer  from 
paying  out  any  of  this  fund  to  the  Billings 
special  road  district  or  the  Nixa  Campbell 
Street  road  district,  and  a  temporary  writ 
was  issued;  but  upon  trial  March  1,  1917, 
this  temporary  writ  was  dissolved,  and  idaln- 
tiffs'  bill  dismissed.  From  this  Judgment, 
plalntiffB  have  appealed  to  this  court 

It  is  claimed  by  the  appellants  that  the 
Nlza  Campbell  Street  road  district  was  not 
legally  organized,  and  that  the  orders  of  the 
county  court  making  requisitions  for  the 
amounts  specified  in  the  Billings  special  road 
district  and  the  Nlza  Campbell  Street  road 
district  were  void.  The  ground  for  claiming 
that  the  orders  of  the  county  court  were  void 
is  that  those  orders  were  made  at  a  call  term 
of  the  county  court,  and  that  the  court  was 
not  legally  called  together. 

But  on  the  threshold  of  the  merits  of  this 
cause  we  are  confronted  with  the  statement 
In  respondent's  brief,  and  not  denied,  that 
plaintiffs  have  already  been  relieved  of  any 
possible  injury  by  an  act  of  the  Legislature 
appropriating  to  them  the  amount  of  money 
that  they  claim  they  will  lose  if  the  treas- 
urer is  not  restrained  from  paying  out  the 
money  to  the  three  districts  as  he  was  pre- 
IHiring  to  do  when  the  temporary  order  was 
issued.  This  act  was  passed  with  an  emer- 
gency clause  and  approved  April  11,  1917. 
This  cause  was  tried  March  2,  1917,  and  bill 
of  exceptions  filed  AprQ  9,  1917.  The  certi- 
fied copy  of  Judgment  and  order  granting  the 
appeal  were  filed  in  this  court  March  14, 
1917,  and  abstract  of  the  record,  and  ap- 
pellants' brief  filed  here  August  31,  1917. 
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The  amoant  approprUted  by  tfals  act,  togeth- 
er with  one-third  of  the  state  aid  fund,  fully 
reimbnrse  plaintUEs.  It  Is  stated  In  respond- 
ent's brief,  and  not  denied,  that  idalntlffs 
have  received  the  money  so  appropriated,  and 
are  already  repaid.  An  examination  of  the 
act  (section  69a,  Iawb  1017,  p.  21)  shows  that 
its  purpose  was  to  relmbnTse  and  relieve 
those  of  the  plaintiffs  in  this  cause  who  had 
borrowed  the  $1,800.  The  act  spedflcally 
provides  for  tlie  payment  of  the  warrants 
vrhl«b  plahntlirs  put  up  as  collateral. 

[1J  This  being  the  situation,  it  is  unneces- 
sary for  this  court  to  determine  any  of  the 
issues  Involved.  Tills  act,  while  private  and 
local  In  its  effect,  is  public  In  its  nature. 
The  money  was  appropriated  out  of  the  state 
treasury,  and  was  chargeable  to  the  general 
road  fund  of  the  state,  and  Is  therefore  a 
public  act,  at  least  sufficiently  so  for  this 
court  to  take  judicial  notice  of  It  State  ex 
reL  Oaresche  v.  Roach,  268  Mo.  641,  167  S. 
W.  1008 ;  Jennings  Heights  Land  &  Improve- 
moit  C!o.  V.  City  of  St  Louis,  267  Mo.  291, 
165  S.  W.  741. 

[2]  The  plaintiffs  will  not  be  and  cannot 
be  Injured  by  the  act  of  the  county  treasurer 
In  pajrlng  out  the  $1,300  as  he  originally  In- 
tended, but  whether  such  payment  under  the 
circumstances  obtaining  here  la  consistent 
with  the  letter  and  spirit  of  the  act  (Laws 
1909,  p.  768)  as  amended  (Laws  1915,  pp. 
408,  409),  creating  the  general  state  road 
fund,  we  are  not  deciding,  because  under  any 
construction  plaintiffs  cannot  recover  In  this 
case.  With  the  relief  act  of  the  Legislature 
in  mind,  plaintiffs  are  in  the  same  situation 
they  would  be  bad  they  pleaded  that  they 
would  not  be  Injured.  Without  substantial 
Injury  an  Injunction  will  not  be  granted. 
Versteeg  T.  Wabash,  200  Mo.  61,  166  S.  W. 
689. 

The  Judgment  of  the  trial  court  Is  affirmed. 

STDRGIS,  P.  X,  and  FAKRINOTOM,  J., 
concur. 


VILLAGE  OF  NIXA  v.  WILSON.    (Xo.  2169.) 

(Springfield  (Tourt  of  Appeals.    MlssonrL    Dec. 

20,  1917.     Rebearing  Denied 

Feb.  20,  1918.) 

1.  Taxahoh  «=>616— Poix  Taxbb — Dkuard 
AND  RsnrsAi.  TO  Pat. 

Where,  on  being  asked  to  pay  his  poll  tax 
by  the  street  commissioner  of  toe  village,  de- 
fendant replied:  "To  hell  with  the  poll  tax. 
He  didn't  pay  no  poU  tax  in  the  village  of  Nixa" 
—his  answer  was  sufficient  to  show  that  a  de- 
mand had  been  made  and  was  refuged. 

2.  Appeai.  and   Erbob  «=3673(2)— Rkcobd— 
Mattebs  Pbksented  fob  Review. 

In  a  suit  to  collect  a  poll  tax,  a  contention 
based  on  the  fact  that  the  village  marshal  was 
also  street  commissioner  and  collector  would  not 
he  considered,  where  there  was  no  mention  of 
such  question  in  the  record  proper  or  bill  of  ex- 
ceptions. 


3.  HUNICIFAI.    CiORPOBATXONS    «S»969(1)— Q|l- 
DINAN0B8  LSVTINQ  TaXJCS— VaUDITT. 

Under  Rev.  St  1909,  {  9447,  providing  that 
the  board  of  trustees,  of  a  town  or  village  shall, 
from  time  to  time,  provide  by  ordinance  for  the 
levy  and  collection  of  poU  taxes,  an  ordinance 
levying  a  poll  tax  of  $8  on  all  male  inhabitants 
of  the  Tillage,  and  which,  it  was  claimed,  was 
merely  a  levy  for  the  current  year,  was  suffi- 
cient to  justify  the  tax,  though  based  on  no 
general  ordinance  on  the  subject  of  poll  taxes. 

4.  MtJNICIPAI,   COHPOBATIONS    ®=>111(4)  —  Ob- 

OINAN0E8 — ^Effect  of  Pabtial  Invaliditt. 
Where  a  general  ordinance  in  section  1  pro- 
vided that  all  able-bodied  male  persons  between 
the  ages  of  21  and  60  should  be  liable  for  the 
poll  tax,  and  in  section  4  de&ned  the  duties  of 
the  street  commissioner  in  the  collection  of  poll 
taxes,  the  invalidity  of  section  1  under  Rev. 
St  1909,  J  9447,  which  only  grants  power  to 
levy  a  poll  tax  on  citizens  between  21  and  60, 
did  not  render  the  whole  ordinance  invalid. 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty;   C.  H.  Skinker,  Judge. 

Suit  by  the  Village  of  Mtxa,  to  the  use  of 
J.  B.  McMullen,  against  U.  M.  Wilson. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Barrett  &  Moore,  of  Osark,  for  appellant 

FARRINOTON,  J.  This  legal  entangle- 
ment grows  out  of  the  refusal  of  the  deftod- 
ant  to  pay  his  $8  poll  tax  to  the  village  Id 
which  he  resided  levied  for  the  year  1916. 
The  cause  originated  In  a  Justice  court, 
from  which  it  went  on  appeal  to  the  cir- 
cuit court  where  the  plaintiff  village  pre- 
vailed, and  the  defwdant  comes  here  com- 
plalnlikg  of  error. 

The  evidence  discloses  that  defendant  was 
48  years  of  age  when  the  1916  levy  was 
made. 

A  question  of  fact  was  raised  In  the  cir- 
cuit court  on  the  character  of  the  notice 
and  demand  made  by  the  village  authori- 
ties on  the  defendant;  but  that  question  is 
put  at  rest,  as  the  court  clearly  defined  the 
issue  and  the  law  in  this  cotmection  in  In- 
structions 1  and  2. 

[1]  Plaintifrs  evidence  shows  that  the 
street  commissioner,  acting  under  section  4 
of  Ordinance  No.  17,  demanded  payment  of 
the  poll  tax  of  defendant,  telling  defendant 
be  wanted  to  do  some  work  on  the  road, 
and  that  defendant  answered;  "To  hell 
with  the  poll  tax.  He  didn't  pay  no  poll 
tax  In  the  village  of  Nixa."  The  answer 
alone  is  sufficient  to  show  that  a  demand 
had  been  made  and  was  refused. 

[2]  Some  question  is  raised  in  appellant's 
brief  about  the  marshal  of  the  village  hold- 
ing three  offices,  to  wit  marshal,  street 
commissioner,  and  collector.  This  is  a  be- 
lated contention,  as  no  mention  of  it  is  con- 
tained in  the  record  proper  or  bill  of  excep- 
tions. 

The  nearest  approach  to  a  meritorious 
point  raised  by  the  appellant  is  that  the 
whole  proceeding  is  void  because  the  ordi- 
nance under  which  the  village  was  acting  is 
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▼<dd.    ^e  Tillage  on  March  11,  1916,  pass- 
ed the  following  ordinance  (No.  34) : 
"An  ordinance  relating  to  poll  tax  for  the  ;ear 
1915. 

"Be  it  ordained  by  the  board  of  trustees  of 
the  village  of  Nixa,  Nixa,  Missouri,  as  follows: 

"Section  1.  That  a  poll  tax  of  $3  be  and  is 
hereby  levied  on  all  able-bodied  male  inhabitants 
in  the  village  of  Nixa,  Mo.,  over  21  and  under  50 
years  of  age. 

"Sec.  2.  That  said  poU  tax  may  be  paid  in 
money  or  labor. 

"Sec.  3.  This  ordinance  shall  be  in  full  force 
and  effect  from  and  after  its  passage  and  ap- 
proval of  the  chairman  of  the  board  of  trustees. 

"Passed  this  the  11th  day  of  March,  1915.    ' 

"Approved  by  the  chairman  of  the  board 
March  11,  1915."      . 

This  ordinance  was  Introduced  In  evi- 
dence followed  by  the  introduction  of  sec- 
tion 4  of  Ordinance  Mo.  17,  which  defines 
the  duties  of  the  street  commissioner  in  the 
collection  of  poll  taxes,  and  then  there  was 
introduced  the  motion  carried  by  the  board 
of  trustees  ordering  the  village  marshal  to 
bring  this  suit. 

Appellant  contends,  In  the  first  place,  that 
Ordinance  Na  34  Is  merely  a  levy  for  1915 
which  must  be  based  on  a  valid  general  or- 
dinance, and  then  points  to  section  1  of 
Ordinance  No.  17,  which  reads  as  follows: 

"All  able-bodied  male  persona  between  tlie 
ages  of  21  and  60  years  who  have  resided  within 
the  corporate  limits  of  this  village  30  days  next 
preceding  the  levy  of  any  poll  tax,  for  any  fiscal 
jear,  shall  be  liable  to  the  village  for  poll  tax 
for  the  purpose  of  improving  the  streets,  alleys 
and  highways  of  this  village." 

It  will  be  seen  that  the  section  Just  auot- 
ed  designates  those  who  are  liable  for  a 
peril  tax  to  be  between  21  and  60  years  of  age; 
whereas,  section  9447,  R.  S.  1909,  grants 
only  to  villages  the  power  to  levy  and  col- 
lect a  poll  tax  from  citizens  who  are  be- 
tween 21  and  50  years  of  age. 

[3,4]  Tbe  answer  to  this  contention  la 
that  the  passage  of  Ordinance  No.  34  is  all 
that  is  needed  to  justify  this  tax,  as  section 
9447,  R.  S.  1909,  clearly  indicates  that  such 
ordinances  shaU  be  passed  "from  time  to 
time,"  and  hence  the  ordinance  making  the 
levy  requires  no  general  ordinance  as  a  ba- 
si&  Ordinance  No.  17  is  certainly  valid  in 
all  respects  except  as  to  section  1  thereof. 
It  is  tnte  law  that : 

"Where  the  provisions  of  a  statute  or  ordi- 
ances  are  severable  and  are  not  interdependent 
-one  upon  the  other,  the  whole  will  not  be  de- 
clared void  because  a  part  is  invalid,  but  the 
void  portions  will  be  eliminated  and  t]>e  valid 
parts  npheld  and  enforced,  provided  this  will  not 
defeat  the  substantial  object  of  tbe  enactment." 
St  Louis  V.  Grafeman  Dairy  Co.,  190  Mo.  loc. 
cit.  603,  89  S.  W.  619,  1  U.  R.  A.  (N.  S.)  936, 
citing  St.  Louis  v.  RaUroad,  89  Mo.  44,  1  S.  W. 
305,  58  Am.  Rep.  82,  City  of  Tarkio  v.  Cook, 
120  Mo.  1,  25  S.  W.  202,  41  Am.  St.  Rep.  678, 
State  V.  Clarke,  64  Mo.  17,  14  Am.  Rep.  471, 
and  State  v.  Bockstruck,  136  Mo.  335,  38  S.  W. 
817. 

It  la  held  in  State  t.  Bockstmck,  last 
above  cited,  that  a  part  of  a  law  may  be 
constitutionally  invalid  and  the  remainder 


of  it  valid,  where  ttie  obJertl<«iable  part  may 
be  properly  separated  from  the  other,  and 
this  Is  so  although  tbe  valid  and  the  Invalid 
may  be  contained  In  the  same  section.  See, 
also.  City  of  St  Louis  v.  Waterloo<!aronde- 
let  Turnpike  Co.,  14  Mo.  App.  216. 

Therefore,  after  eliminating  section  1  of 
Ordinance  No.  17,  there  Is  ample  fonnda- 
tton  upholding  the  suit  for  this  poll  tax. 

The  Judgment  is  affirmed. 

STUKGIS,  P.  J.,  and  BaADLBY,  J.,  con- 
cur. 


INTERNATIONAL  TEXT-BOOK  CO.  v. 

O'DELIi.    (No.  13538.) 

(St.  Louis  Court  of  Appeals.    Hisaouri.    Feb.  5, 
191&) 

1.  Appeal  and  Ebbob  €=»1078(1)— Necessitt 
OF  Potntino  Out  Ebbob. 

Appellant  liaving  made  no  asngmneots  of 
error,  nor  in  any  way  directed  attention  to  any 
specific  ruling  or  alleged  error  as  ground  for  re- 
versal, judgment  may  be  affirmed. 

2.  Appeal   and    Ebbob    €=671(5)— Recobd — 
REvnrw. 

It  cannot  be  said  that  admitted  parol  evi- 
dence varied  or  contradicted  the  written  con- 
tract; such  contract  not  being  preserved  in  the 
records. 

Appeal  from  Circuit  Court,  St  Francois 
County;  Peter  H.  Huck,  Judge. 

"Not  to  be  oflldally  published." 

Actioa  tw  the  International  Text-Book 
Company  against  Flrniln  O'Dell.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

F.  M.  Carter,  of  Farmington,  for  appellant 
B.  H.  Boyer,  of  Farmington,  for  respondent 

ALLBN,  J.  [1]  Plaintiff  corporation  Is  en- 
gaged in  furnlslilng  Instruction  by  corre- 
spondence, and  sues  to  recover  the  sum  of 
$50.20,  being  the  balance  alleged  to  be  due 
it  from  defendant  upon  a  certain  written 
Instrument  whereby  defendant  subscribed 
for  a.  "scholarship"  covering  "a  course  of 
correspondence  on  engine  tunning."  The 
trial  before  the  court  and  a  Jury  resnlted 
in  a  verdict  and  Judgment  for  defendant,  and 
the  case  is  here  on  plalntifl's  appeal.  Ap- 
pellant has  made  no  assignments  4^  error. 
Neither  does  appellant  In  any  way  direct 
onr  attention  to  any  specific  mllng  or  alleged 
error  of  the  trial  court  as  ground  for  a  rever- 
sal of  the  judgment  Under  such  circum- 
stances we  would  be  warranted  in  affirming 
the  Judgment  under  onr  roles. 

[2]  Appellant's  brief  is  devoted  to  the  prop- 
osition that  parol  evidence  is  not  admissi- 
ble to  vary  the  terms  of  a  written  instru- 
ment Oniia  evidently  has  reference  to  tbe 
admission  of  certain  testimony  of  defendant 
as  to  statements  said  to  have  bem  made 
to  him  by  plaintiff's  agent  at  tbe  time  of 
entering  into  the  contract,  some  of  whidi  was 
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received  over  platntUTs  objection.  The  de- 
fense was  that  defendant  was  entitled  to 
receive  certain  bound  volnmea  to  be  used 
during  the  coars«  of  instruction,  and  that 
plaintiff  failed  and  refused  to  furnish  them, 
thereby  breaching  the  contract;  and  defend- 
ant testified  that  his  agrreement  with  the 
agent  was  that  these  bound  volumes  were 
to  be  furnished  Um  Immediately  upon  the 
execution  of  the  contract  and  the  payment  of 
the  first  installment  of  $5,  which  defendant 
paid.  Whether  or  not  this  parol  evid^ice  did 
In  fact  vary  or  contradict  the  terms  of  the 
writing  we  cannot  say,  since  the  written  con- 
tract is  not  preserved  in  the  record  before 
as.  A  witne&s  for  plaintiff,  in  testifying  by 
deposition,  referred  to  a  portion  of  the  con- 
tract, and  defendant's  counsel  In  argument 
read  further  portions  thereof;  but  it  is  en- 
tirely clear  that  from  these  Isolated  portions 
of  the  contract,  thus  appearing,  we  coald 
not.  In  any  event,  say  that  reversible  error 
was  committed  In  admitting  the  parol  testi- 
mony mentioned. 

The  judgment  should  be  affirmed;  and  it  Is 
so  ordered. 

REYNOLDS,    P.    J.,    and    BECKER,   X, 
«»ncur. 


INTERNAHONAL  TEXT-BOOK  CO.  T. 
HAI£ROOK.    (No.  13691.) 

<St.  Louis  Court  of  Appeak.    HlssonrL    Heb.  6, 
Mia) 

Appeai.  and  Ebbob  ^=3204(3)— Review— Ad- 
Missioir  or  Evidence— Objections. 
Complaint  of  parol  evidence  as  varying  a 
written  contract  is  not  available,  where  admit- 
ted without  objection. 

Appeal  from  Circuit  Court,  St  Francois 
County ;  Peter  H.  'Huck,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  International  Text-Book 
Company  against  Thomas  ilalbrook.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

P.  M.  Carter,  of  Farmlngton,  for  appel- 
lant. B.  H.  Boyer,  of  Farmlngton,  for  re- 
spondent. 

ALLEN,  J.  Plaintiff,  engaged  in  furnish- 
ing instruction  by  correspondence.  Instituted 
this  action  to  recover  the  sum  of  $54.80,  be- 
ing the  balance  alleged  to  be  due  it  from 
defendant  upon  a  certain  written  contract 
whereby  defendant  subscribed  for  one  of 
plaintiff's  "scholarships."  The  trial  before 
the  court  and  a  jury  resulted  in  a  verdict 
and  Judgment  for  defendant,  and  plaintiff 
prosecutes  the  appeal  before  us. 

Appellant  makes  no  assignments  of  error; 
nor  does  apiiellant  in  any  way  direct  our 
attention  to  any  specific  ruling  or  alleged 
error  of  the  trial  court  as  ground  for  a  re- 
versal of  the  Judgment.    Under  the  drctun- 


stances  we  would  be  warranted  in  affirming 
the  judgment  under  our  rules. 

Appellant's  brief  is  devoted  to  the  prop- 
osition that  parol  evidence  Is  not  admissible 
to  vary  the  terms  of  a  written  Instrument 
By  this  it  Is  evidently  sought  to  challenge 
the  admissibility  of  testimony  given  by  de- 
fendant at  the  trial  regarding  statements 
said  to  have  been  made  to  him  by  plaintiff's 
agent  at  the  time  of  entering  into  the  con- 
tract But  an  examination  of  the  record  be- 
fore us  discloses  that  all  of  this  testimony 
came  in  without  objection.  But  one  objec- 
tion was  made  to  any  testimony  of  defend- 
ant; this  being  a  general  objection,  with 
no  reasons  assigned  therefor,  directed  to 
a  question  asked  defendant  regarding  a  com- 
plaint said  to  have  been  made  by  him  to  an 
agent  of  plaintiff  other  than  the  one  with 
whom  plaintiff  contracted,  concerning  the 
alleged  failure  of  plaintiff  to  perform  its 
part  of  the  contract 

We  may  add  that  an  examination  of  the 
written  contract  In  evidence,  preserved  in 
the  record  before  us,  together  with  the  tes- 
timony of  defendant,  makes  it  appear  that 
the  rule  which  appellant  apparently  seeks 
to  invoke  is  without  application,  but,  since 
there  is  nothing  before  us  for  review  touch- 
ing the  matter,  it  is  unnecessary  to  discuss 
the  question. 

It  follows  that  the  judgment  should  be 
affirmed ;  and  it  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


ADAMS  V.   ADAMS.     (No.   2127.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6,  19ia) 

DivoBCB  «=5>184(10)— Scope  of  Review— Con- 

FLicrrNQ  Evidence. 
While  the  court  on  appeal  from  a  divorce 
decree  will  examine  the  evidence  and  is  not 
bound  by  the  conclusions  of  4he  trial  judge, 
where  the  evidense  is  conflicting  and  it  is  con- 
tended that  part  of  it  was  perjured,  the  verdict 
wiU  not  be  disturbed,  since  the  trial  judge  was 
in  better  position  than  the  appellate  court  to  de- 
terminje  such  question. 

Appeal  from  Circuit  Court,  Scott  County; 
Frank  KeUy,  Judge. 

Suit  by  Cora  Adams  against  W.  D.  Ad- 
ams, wherein  defendant  filed  a  cross-bilL 
Decree  for  defendant  on  the  ^ross-bill,  and 
plaintiff  appeals.    Affirmed. 

Ward  ft  Reeves,  of  Caruthersvllle,  and 
Edmonds  A  Shaw,  of  Bemie,  for  appellant. 
Thomas  Qallivan,  of  New  Madrid,  and  Jas. 
A.  Finch,  of  Fornfelt,  for  respondent. 

STURGIS,  P.  J.  This  is  a  suit  for  di- 
vorce brought  by  the  wife  against  the  hus- 
band in  which  the  husband  was  granted  a 
divorce  on  the  cross-bill.  The  wife  ap- 
I)eals,  and  her  only  assignment  of  error  is 
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that  th«  finding  is  for  the  wrong  party,  and 
that  she  should  have  been  granted  a  new 
trial  for  that  reason,  coupled  with  some 
newly  discovered  evidence.  The  plaintiff 
admits  in  her  brief  that  If  this  court  looks 
to  the  evidence  as  It  appears  in  the  record, 
"and  not  behind  It  and  between  the  lines 
for  the  troth,"  the  trial  court's  finding  is 
correct;  but  plaintiff  insists  that  much  of 
the  evidence  "viewed  at  a  proper  angle  and 
with  the  atmosphere  and  circumstances  sur- 
rounding it"  will  be  found  to  be  perjury 
and  grossly  improbable. 

There  is  no  doubt  but  that  this  court  ifi 
this  class  of  cases  will  examine  the  evi- 
dence for  itself  and  Is  not  bound  by  the  find- 
ings and  conclusions  reached  therein  by  the 
trial  Judge.  About  the  only  thing  neces- 
sary or  profitable  for  us  to  say  is  that  we 
have  carefully  read  the  entire  evidence,  in- 
clusive of  the  newly  discovered  evidence  pro- 
duced on  the  motion  for  rehearing.  Read- 
ing the  evidence  as  we  find  it,  we  have  not 
reached  a  conclusion  different  from  that  of 
the  trial  Judge,  and  it  is  not  even  necessary 
for  us  to  say  that  we  defer  to  his  finding. 
It  Is  true,  however,  that  the  trial  Judge  was 
In  a  much  better  position  than  we  are  to  do 
what  we  are  urged  to  do,  viz.  read  between 
the  lines  and  view  the  evidence  at  the  prc^ 
er  angle.  When,  as  here,  the  evidence  Is 
quite  confiicting  and  it  is  insisted  that  cer- 
tain witnesses  testified  falsely  and  that  oth- 
ers were  so  influenced  by  one  party  as  to 
make  their  evidence  untrustworthy,  then  the 
trial  Judge,  who  saw  and  observed  the  wit- 
nesses under  the  local  surroundings,  was  in 
a  far  better  positi(m  than  we  are  to  read 
between  the  lines  and  view  the  evidence  at 
the  proper  angle. 

It  would  serve  no  useful  purpose  to  set 
out  the  evidence  even  In  substance.  The 
defendant  is  a  country  merchant  In  a  small 
town,  and  the  great  weight  of  the  evidence 
of  those  who  were  in  a  position  to  know,  the 
near  neighbors  and  three  6r  four  persons 
who  lived  In  the  family  as  servants,  shows 
that,  while  the  husband  was  not  perfect  or 
blameless,  yet  the  wife  was  far  more  to 
blame  and  was  guilty  of  such  grossly  bad 
conduct  toward  her  husband  as  to  warrant 
granting  him  a  divorce.  If  the  numerous 
and  apparently  respectable  witnesses  are  to 
be  believed,  the  wife  was,  without  any  Just 
excuse,  guilty  of  habitually  using  such  vile 
and  profane  language  toward  her  husband 
and  making  such  degrading  charges  against 
him  that  no  man  should  be  compelled  to 
continue  the  marital  relation  with  her.  The 
court  was  also  Justified  in  finding  that 
plaintiff  deliberately  planned  her  s^aration 
from  defendant  so  as  to  manufacture  evi- 
dence in  her  favor.  In  fact,  the  divorce  pe- 
tition was  prq)ared  and  signed  two  days  be- 
fore the  separation. 

The  court  awarded  the  custody  of  the  two 


oldest  children  to  defendant  and  the  cus- 
tody of  the  youngest,  a  girl  three  years  old, 
to  plaintiff  and  made  provision  for  its  sup- 
port by  defendant  This  we  think  was  also 
proper.  The  monthly  allowance  for  the 
support  of  the  youngest  child  seems  rather 
small,  but  the  court  properly  retained  con- 
trol of  the  cause  and  parties  and  can  make 
any  further  orders  necessary. 
The  Judgment  is  therefore  afilrmed. 

FARRIN6T0N  and  BRADLEY,  JJ.,  con- 
cur. 


DIFFENDERFFER  et  al.  v.  WESTERN 

UNION  TELEGRAPH  CO. 

(No.   2122.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

e,  1918.) 

1.  CouBTs  «=»97(1)  —  Decisions  of  Ukited 
Statks  Cottbts  as  CORTBOUJirO. 

In  determining  the  liability  of  a  telegraph 
company  on  account  of  negligent  delay  in  tbe 
transmission  of  an  interstate  message,  the  law 
mnst  be  constrned  as  it  has  been  construed  by 
the  federal  courts  touching  the  question. 

2.  Tklkobaphs  and  Telephones  «=978(5)  — 
Tbansmission— Dei^y— jRbcovebt. 

In  an  action  for  negligent  delay  in  the 
transmission  of  a  telegram,  it  appeared  that  the 
messsKe  was  written  on  a  blank,  reciting  on  its 
face  that  the  message  was  sent  subject  to  the 
terms  on  the  back.  Tbe  back  of  the  blank  con- 
tained recitals  stating  that  to  guard  against  mis- 
takes and  delays  the  message  should  be  repeat- 
ed, and  that  it  was  agreed  that  the  company 
should  not  be  liable  for  mistakes  or  delays  or 
for  nondelivery  of  any  unrepealed  message  be- 
yond the  amount  received  for  sending  the  same, 
nor  for  mistakes  or  delays  in  the  transmiasioii 
or  delivery,  nor  for  nondeUvery  of  any  repeated 
message  beyond  50  times  the  sum  received  for 
sending  the  same,  unless  specially  insured. 
There  was  no  averment  that  a  special  value  was 
placed  on  the  telegram.  Htld,  that  as  the  con- 
ditions placed  no  value  on  the  message,  the  val- 
ue thereof  might  be  fixed  by  the  jury. 
8.  Temgbaphb  and  Telephones  9s»38(4) — 
TBANBinasiON  of  Mbbsaoes— Dei<at. 

That  the  receiving  asent  of  a  telegraph  com- 
pany not  knowing  the  closing  bonrs  at  the  ter- 
minal office,  and  merely  contracting  to  transmit 
and  deliver  the  message  according  to  the  rules 
of  the  company,  failed  to  notify  the  sender  that 
the  terminal  office  was  dosed  does  not  make  the 
company  liable  for  delay  in  delivery  of  the  mes- 
saee,  resulting  from  the  fact  that  the  terminal 
office  was  closed  when  it  was  sent. 

Appeal  from  Circuit  Court,  Laclede  Coun- 
ty;   L.  B.  Woodside,  Judge. 

Action  by  J.  L.  Diffenderffer  and  another 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed  and  remanded. 

Albert  T.  Benedict,  of  New  York  City,  and 
A.  W.  Curry,  of  Lebanon,  for  appellant.  I. 
W.  Mayfield  &  Son,  of  Lebanon,  for  respond- 
ents. 

FARRINGTON,  J.  [1]  The  plaintiffs  (re- 
spondents) recovered  a  Judgment  against  tbe 
defendant  in  the  sum  of  $300  on  a  cause  o£ 
action  based  upon  a  petition  asking  special 
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damages  alleged  to  have  been  sustained  by 
reason  of  a  negligent  delay  in  the  transmis- 
sion and  delivery  of  a  telegram.  The  mes- 
sage was  sent  from  National  Stockyards, 
III.,  to  the  plalntUTs  at  Lebanon,  in  this 
state.  It  was  therefore  an  interstate  mes- 
sage, and  the  law  governing  any  recovery 
thereon  mnst  be  construed  as  it  has  been 
construed  by  the  federal  courts  touching  the 
question. 

Plaintiffs'  evidence  tended  to  show  that 
the  sender  filed  this  message  with  the  de- 
fendant at  about  9  o'clock  on  Sunday  morn- 
ing, January  23,  1916,  and  that  it  did  not 
reach  Lebanon  until  about  4  o'clock  that 
afternoon.  It  is  shown  that  from  20  minutes 
to  1  hour  is  the  reasonable  and  ordinary 
tlnae  required  for  transmitting  such  a  mes- 
sage between  those  points.  Other  evidence 
tended  to  show  that  the  message  was  not 
filed  at  the  sending  office  until  11  o'clock 
Sunday  morning. 

[2]  The  special  defense  set  up  In  the  an- 
swer is  as  follows: 

"Defendant,  further  answering,  avers  the 
facts  to  be:  That  the  telegram  set  out  in  plain- 
tiffs' petition  bad  the  foUowing  notice,  words, 
and  sentences  plainly  printed  on  the  face  there- 
of: 'Send  the  following  message  subject  to  the 
terms  on  the  back  hereof,  which  are  hereby 
agreed  to,'  and  'Read  the  notice  and  agreement 
on  the  hack.'  That  on  the  back  thereof  the 
following  terms  and  conditions  are  plainly  set 
out:  'All  messages  taken  by  this  company  are 
subject  to  the  following  terms:  To  guard  against 
mistakes  and  delays,  the  sender  of  a  message 
sboald  order  it  repeated,  that  is,  telegnqthed 
back  to  the  original  office  for  comparison.  For 
this  one-lialf  the  regular  rate  is  charged  in  ad- 
dition. It  is  agreed  between  the  sender  of  the 
following  message  and  this  company,  that  said 
company  sliaU  not  be  liable  for  mistakes  or  de- 
lays in  the  transmission  or  delivery  or  for  non- 
deliveiy  of  any  unrepeated  message,  beyond  the 
amount  received  for  sending  the  same,  nor  for 
mistakes  or  delays  in  the  transmission  or  deliv- 
ery, nor  for  nondelivery  of  any  repeated  mes- 
sage beyond  fifty  times  the  sum  received  for 
sending  the  same  unless  specially  insured,  nor  In 
any  case  for  delays  arising  from  unavoidable  in- 
termption  in  the  working  of  its  lines,  or  errors 
in  cipher  or  obscure  messages,  and  this  com- 
pany is  hereby  made  the  agent  of  the  sender, 
without  liability,  to  forward  any  message  over 
the  lines  of  any  other  company  when  necessary 
to  reach  its  destination.' " 

It  will  be  noted  there  la  no  averment  in 
this  special  defense  that  there  was  a  value 
placed  on  this  telegram.  This  observation  is 
made  because  in  reading  the  cases  cited  by 
appellant  practically  all  have  this  same  set 
of  provisions  in  the  messages  involved,  but 
with  this  further  provision: 

"In  any  event  the  company  shall  not  be  lia- 
ble for  damages  for  any  mistakes  or  delay  in 
the  transmission  or  delivery,  or  for  the  non- 
delivery of  this  message,  whether  caused  by  the 
ne^gence  of  its  servants  or  otherwise,  beyond 
the  sum  of  fifty  dollars,  at  which  amount  this 
message  is  hereby  valued,"  etc. 

It  Is  further  noteworthy  that  when  we 
come  to  consider  the  bill  of  exceptions  and 
look  at  Defendant's  Exhibit  A,  to  wit,  the 
conditions  on  the  back  of  the  telegram  in 


question  relating  to  delay  and  failure  to  de- 
liver, said  exhibit  Is  not  set  out  in  full,  but 
is  abstracted  by  counsel,  and,  like  the  an- 
swer, no  mention  is  made  of  any  valne  placed 
on  this  telegntm.  The  failure  of  the  tele- 
gram In  our  case  to  have  a  value  placed  upon 
it  becomes  material  when  we  reach  the  coor 
sideration  of  the  amount  that  may  be  re- 
covered in  this  action. 

In  the  present  case,  as  hereinbefore  point- 
ed out,  there  was  no  value  of  $60,  or  any 
other  sum,  placed  on  the  telegram;  or  at 
least  If  there  was,  the  abstract  of  the  record 
before  us  falls  to  show  It  Under  this  con- 
dition, following  the  Jacobs  Case,  196  Mo. 
App.  300,  196  S..W.  31,  the  amount  paid  for 
sending  the  telegram  being  eliminated  as  a 
controlling  factor,  will  leave  the  amount  to 
be  recovered  by  plaintiffs  the  reasonable 
value  of  the  telegram,  which  the  jury  under 
evidence  sufficient  to  support  the  verdict 
found  to  be  $300. 

[3]  The  court  refused  Instruction  No.  2 
asked  by  the  appellant.  This  was  error. 
There  was  evidence  that  the  message  was 
not  filed  at  the  sending  office  nntll  11  o'clock 
in  the  morning  on  Sunday,  which  was  after 
the  closing  hours  at  the  office  in  Lebanon, 
and  there  is  no  evidence  that  the  sending 
office  knew  of  the  office  hours  at  Lebanon. 
It  became!  a  jury  question  to  determine 
whether  this  message  was  filed  at  9  o'clodc, 
the  time  sworn  to  by  the  sender,  or  at  11 
o'dock,  as  shown  by  other  evidence  In  the 
case;  and,  U  it  was  filed  at  9  o'clock,  It 
would  further  be  a  question  of  fact  for  the 
Jury  to  determine  whether  the  message  could, 
in  an  ordinary  and  reasonable  time,  have 
been  transmitted  before  the  office  at  Lel>anon 
closed  at  10  o'clock  that  morning.  It  has 
been  held  In  Missouri,  and  is  supported  by 
decisions  in  other  states,  that  the  receiving 
agent,  not  knowing  of  the  closing  hours  of 
the  terminal  office,  and  merely  contracting  to 
transmit  and  deliver  the  message  according 
to  the  rules  of  the  company,  would  not  make 
the  company  liable  for  delay  In  delivery,  of 
the  message  based  on  the  receiving  agent's 
failure  to  notify  the  sender  of  the  closing 
hours  of  the  terminal  office.  Taylor  v.  West- 
em  Union  Telegraph  Ga,  181  Ma  App.  288, 
168  S.  W.  895,  and  cases  dted. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded. 

STURQIS,  P.  3.,  and  BRADLBX,  J.,  con- 
cur. 


SMITH  V.  TUCKER.     (No.  2146.) 

(Springfield  Court  of  Appeals.     Missonri. 
Feb.  6,  1918.) 

1.  Bepijetin  «=»1U6— Natube  or  RxLiEr. 

In  replevin,  where  the  iirevailing  party  has 
only  a  limited  or  special  interest  in  the  proper- 
ty uistead  of  the  ownership,  and  the  other  par- 
ty has  obtained  possession  under  the  writ,  the 
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value  of  such  special  Interest  only  should  be  as- 
sessed. 

2.   CnATTEI,  MOBTOAGES  «=5»172(9)— ACTIONS— 

Pbocebdin  OS— Judgment. 
A  mortgagee  claiming  that  an  unpaid  bal- 
ance was  due  on  a  chattel  mortgage  on  per- 
sonal property  replevied  the  same,  and  the  mort- 
gagor who  was  successful,  becoming  impatient 
at  the  delay  incident  to  the  disposal  of  the  mort- 
gagee's motion  for  new  trial  in  the  original 
suit,  instituted  a  second  action  of  replevin  in 
justice  court.  The  mortgagor  was  successful 
before  the  justice,  but  on  appeal  to  the  circuit 
court  recovery  was  properly  denied,  as  the 
mortgagee  was  in  possession  of  the  property  un- 
der the  original  writ  of  replevin.  The  value 
of  the  property  was  in  the  second  suit  assessed 
at  a  considerably  higher  figure  than  the  value 
at  which  it  was  assessed  in  the  original  suit, 
and  its  value  as  assessed  in  both  suits  exceeded 
the  amount  alleged  to  be  due  on  the  mortgage. 
Held  that,  on  the  mortgagor's  appeal  in  the 
second  suit,  judgment  should  be  reversed  and 
remanded,  so  that  the  two  suits  could  be  dis- 
posed of  together,  if  possible,  but  in  any  event 
the  value  of  the  property  as  ascertained  in  the 
second  suit  should  not  exceed  the  value  fixed  in 
the  first ;  for  that  would  open  the  possibility  of 
the  mortgagee  obtaining  an  undue  advantage, 
though  unsuccessful  in  both  suits. 

Appeal  from  Circuit  Ck>urt,  Pemiscot  Coun- 
ty;  Sterling  H.  McCarty,  Judge. 

Action  by  J.  M.  Smith  against  W.  M.  Tuck- 
er, begun  In  Justice  court,  wbere  Judgment 
was  rendered  for  platatiff.  On  defendant's 
appeal  to  the  circuit  court  Judgment  was  ren- 
dered for  defendant,  and  plaintiff  acpeala. 
Reversed  and  remanded. 
■  V<m  Mayes,  of  Hayti,  and  Jere  8.  Gossom, 
of  CaruthersvlUe,  for  ai^ellant  B.  A.  Mc- 
Kay and  Sam  J.  Corbett,  both  of  Caruttaei«- 
vUIe,  for  reqwndent. 

STURGIS,  P.  J.  Tbia  suit  In  replevin  for 
certain  personal  property  originated  In  a  Jus- 
tice court,  where  plaintiff  bad  Judgment,  but 
on  defendant's  appeal  to  the  circuit  court 
that  court  directed  a  verdict  for  defendant 
The  correctness  of  this  ruUng  Is  not  ques- 
tioned, since  it  was  shown  that  there  was  yet 
pending  In  the  circuit  court  another  suit  In 
replevin  for  the  same  property  In  which  this 
plaintiff  was  the  defendant  and  this  defend- 
ant the  plaintiff;  so  that  this  defendant's 
possession  of  the  property  at  the  commence- 
ment of  this  suit  was  by  virtue  of  the  replev- 
in writ  in  the  other  case.  It  appears  that 
this  plaintiff,  Smith,  is  the  general  owner  of 
the  property  in  dispute,  and  defendant. 
Tucker,  claimed  to  have  an  unpaid  chattel 
mortgage  on  same.  In  order  to  «iforce  this 
mortgage  the  defendant  Tucker  replevlned 
and  thereby  got  possession  of  the  property  In 
the  other  case  of  Turner  v.  Smith.  Smith  beat 
that  case  in  both  the  Justice  and  circuit 
courts,  bat  the  case  was  still  pending  in  the 
circuit  court  on  Tucker's  motion  for  new 
trial.  Smith  (defendant  in  that  case)  be- 
came impatient  at  the  law's  delay  in  restor- 
ing to  him  his  property  or  its  value,  and,  not 
being  satisfied  with  the  solvency  of  the  bond, 
concluded  to  hasten  matters  by  replevying 


back  bis  property  ta  tMs  suit  He  again  won 
in  the  Justice  court,  but  when  the  case  reach- 
ed the  circuit  court  and  it  was  shown  that 
this  second  action  was  In  the  teeth  of  the 
statute,  requiring  a  plaintiff  in  replevin  to 
state  and  allowing  defendant  to  controvert 
in  defense  that  the  property  In  question  has 
not  been  seized  under  any  process  against  the 
property  of  plaintiff  (section  7759,  R  S.  190G; 
Knoche  v.  Perry,  90  Ma  App.  483),  the  court 
properly  held  that  plaintiff  could  not  recover. 
Under  the  direction  of  th6  circuit  court  the 
Jury  assessed  the  value  of  this  property  as 
of  the  day  of  the  trial  at  $220. 

[1, 2]  This  plaintiff  does  not  now  complain 
of  losing  his  case,  but  Justly  complains  that 
the  value  of  the  property  ought  not  to  be  as- 
sessed against  him  at  an  amount  In  excess  of 
the  value  assessed  in  the  other  action,  and 
in  excess  of  the  amount  due  defendant,  Tuck- 
er, on  his  mortgage  if  the  other  case  be  finally 
determined  that  it  Is  not  paid.  -  The  greatest 
Interest  that  defendant.  Tucker,  can  have  In 
this  property  Is  the  amount  due  on  his  mort- 
gage, which  plaintiff  testified  amounted  to 
$61.75  when  they  settled,  and  plaintiff.  Smith, 
paid  It  In  full  a  year  or  more  ago.  In  the 
other  replevin  suit,  yet  i>ending  when  this 
one  was  tried,  the  Judgment  was  that  defend- 
ant. Tucker,  return  this  property  to  plaintiff. 
Smith,  or  pay  the  value,  assessed  at  $125, 
which  is  all  that  this  plaintiff,  Smith,  can 
compel  Tucker  to  pay  If  that  case  is  finally 
determined  In  Smith's  favor.  In  the  present 
case  Tucker  may  compel  Smith  to  pay  $220 
for  the  same  property. 

Replevin  suits  are  generally  flexible  enough 
to  permit  an  adjustment  of  the  real  rights  of 
the  parties,  and  where  the  prevailing  party 
has  only  a  limited  or  special  interest  in  the 
property  instead  of  the  ownership,  and  the 
other  party  has  obtained  possession  under  the 
writ,  the  value  of  such  special  interest  only 
should  be  assessed.  Dodd,  Brown  &  Co.  v. 
Wilson,  26  Mo.  App.  482, 468;  Dixon  v.  Atkin- 
son, 86  Mo.  App.  24;  Weber  Implement  Co. 
V.  Dunard,  181  Mo.  App.  658,  668,  164  S.  W. 
685;  Gaston  v.  Johnson,  107  Mo.  App.  580.  80 
S.  W.  276.  This  principle  Is  held  appUcable 
In  a  case  like  this  where  plaintiff  is  defeated 
because  defendant's  possessim  of  the  proper- 
ty was  obtained  under  legal  process  against 
plaintiff  and  his  property.  Hall  v.  Brainell. 
87  Mo.  App.  285,  289;  Meston  v.  Crawford, 
190  8.  W.  393. 

We  are  asked  to  remand  the  cause  with 
directions  to  enter  a  specific  Judgment,  but 
this  we  cannot  well  do  on  this  record..  Tbe 
plaintiff  is  entirely  in  the  wrong  In  bringlug 
this  suit,  and  his  and  defendant's  rights  wltb 
respect  to  this  property  could  and  should  be 
determined  In  the  other  replevin  suit.  De- 
fendant should  not,  however,  be  allowed  to 
reap  any  undue  advantage  because  of  plain- 
tiff's error.  As  it  Is,  the  other  suit  should  be 
finally   disposed  of  along  with   this  one.    if 
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that  can  be  done  and  nnlAea  tbat  salt  has  al- 
ready t)een  finally  determined  pendlni^  this 
appeal.  If  plaintiff,  Smith  has  or  does  final- 
ly prevail  in  the  other  salt,  defendant,  Tuck- 
er, la  entitled  to  notUng  except  that  plain- 
tiff  pay  the  costs  of  this  suit.  If  defendant, 
Tncker,  prevails  in  that  case,  he  is  entitled 
to  the  amount  doe  on  his  mortgage  with  the 
interest  and  costs.  If  the  other  case  cannot 
be  finally  settled  by  reason  of  the  motion  for 
new  trial  being  sustained  or  appeal  granted, 
then  plaintiff  should  pay  the  costs  of  this  suit 
and  restore  the  property  In  kind  to  defend- 
ant, If  that  can  be  done,  and  let  his  rights  be 
determined  in  the  other  case.  In  no  event 
can  we  see  how  the  assessed  value  of  the 
property  in  this  case  should  exceed  the  as- 
sessed ▼alue  in  the  other  case,  provided,  of 
course,  that  value  finally  stands. 

What  we  have  said  will,  we  think,  enable 
the  court  to  properly  dispose  of  this  case,  and 
same  Is  reversed  and  remanded. 

FARRINGTON  and  BRADI^BY,  JJ,^  con- 
cur. 


ALLBNSWORTH  v.  KLOTB.     (No.  14763.) 

(St.  Louis  Court  of  Appeals.     Miasouri.     Sub- 
mitted Jan.  7,  1918.     Opinion  filed  Feb.  5, 
1918.) 

JtrSTICBS  OF  TEUE  Peack  «=»177  —  Rsvixw  — 
QUESTUHf  FOB  JlTKT. 

On  appeal  to  circuit  from  Jostiee  court,  a 
conflict  in  the  evidence  made  ue  case  for  the 
jury. 

Appeal  from  Circuit  Court,  Knox  County; 
James  A.  Cooley,  Judge. 
"Not  to  be  officially  pnbUsbed." 
Action    by    A.    W.    Allensworth    against 
Charles  F.  Klote.    From  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

F.  H.  McCulIough,  of  Edina,  for  appellant 
C.  M.  Smith  and  J.  C.  Dorian,  both  of  Edina, 
for  respondent 

REYNOLDS,  P.  J.  This  action,  begun  be- 
fore a  Justice  of  the  peace,  is  <hi  an  account 
for  threshing  timothy,  etc.,  wherein  the  bal- 
ance claimed  is  $11.60.  On  an  appeal  to  the 
circuit  court  the  cause  was  tried  to  a  Jury 
and  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  amount  claimed, 
from  which  defendant  has  appealed  to  our 
court.  The  cause  was  cme  for  the  Jury  and 
"we  see  no  reason  to  disturb  its  verdict 

It  Is  claimed  that  there  was  error  in  re- 
fusing an  Instruction  asked  by  defendant 
iwhich  was  virtually  a  demurrer  to  the  evi- 
dence, niat  Instruction  was  properly  re- 
fused. It  Is  true  there  was  a  conflict  in  the 
evidence,  but  that  left  the  case  for  the  Jury, 
and  there  was  substantial  evidence  in  sup- 
port of  it»  verdict. 

The  action  of  the  court  in  giving  two  In- 
structions asked  by  plaintiff  is  also  assign- 


ed for  error.  We  find  no  material  error  In 
them. 

Beyond  attacking  the  action  of  the  court 
In  overruling  the  motions  for  new  trial  and 
In  arrest,  these  ate  the  only  errors  assigned. 

Finding  no  reversible  error,  the  Judgment 
of  the  circuit  court  Is  affirmed. 

ALLEIN  and  BECKER,  JJ.,  concur. 


FRUIT  AUCTION  CO.  v.  F.  QUATTROC- 
CHI  &  SON.     (No.  14850.) 

(St  Louis  Court  of  Appeals.    Missouri.    Feb.  5, 
1918.) 

1.  Brokbbs  «=9l3  —  Powers  —  Liability  or 
Pbincifai.. 

As  a  general  rule,  a  broker  is  a  special 
agent  for  a  single  object,  and  he  cannot  bind 
his  principal  beyond  the  limit  of  the  authority 
conferred  upon  him. 

2.  Pbxnoifai,  and  Aoxmt  ^=>19— Bdbdbn  op 
Pboof. 

The  burden  of  proving  agency  is  upon  him 
who  asserts  It 

3.  Bbokxbs  «=>106— Pubchaseb  bt  Brokers 

—   LlABILITT    of   PBINCIFAL  —   BVRDEN    OF 

Proof. 
Where  defendants  telegraphed  a  third  party 
to  buy  quantities  of  lemons  of  good,  sound,  long- 
jceeping,  hard  stock,  and  told  him  not  to  buy  if 
the  lemons  were  decayed,  and  the  seller  based 
his  action  for  the  price  upon  such  contract  of 
employment  be  had  the  burden  of  showing  that 
the  lemons  purchased  conformed  to  the  require- 
ments. 

4.  Bbokebs  «=9l06— Pubchasbb  bt  Bbokexs 
—Liability  of  Pbikoipal— Qubstion  fob 
Jury. 

Evidence  held  to  present  a  question  for  the 
jury  whether  a  broker  in  buying  lemons  for  de- 
fendants acted  within  the  scope  of  his  authority 
conferred  by  telegram. 

5.  Evidence  «=»472(9)— Opinioit  —  Quai.ity 
OF  Goods  Pdbchasbd— Abicibbibiutv. 

In  action  for  the  price  of  fruit  sold  through 
a  broker  to  defendants,  the  broker  was  propeny 
refused  permission  to  testify  that  the  fruit  he 
purchased  was,  in  bis  opinion,  the  kind  and 
quality  which  he  bad  been  instructed  to  buy. 

Appeal  from  Hannibal  Court  of  Common 
Pleas;  William  T.  Ragland,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Fruit  Auction  Company 
against  F.  Quattroccfal  &  Son.  Judgment  for 
defendants,  and  plaintiff  appeala    Affirmed. 

F.  W.  Neeper  and  Chas.  E.  Rendlen,  both 
of  Hannibal,  for  appellant.  Nelson  &  Big- 
ger, of  Hannibal,  for  respondents. 

BECKER,  J.  This  is  an  action  on  an  ac- 
count for  goods  sold  and  delivered  by  plaintiff 
to  the  defendants.  The  case  was  tried  before 
the  court  with  the  intervention  of  a  Jury. 
The  Jury  returned  a  verdict  for  the  defend- 
ants, and  from  the  Judgment  entered  there- 
on, after  unavailing  motions  for  new  trial 
and  in  arrest  of  Judgment,  the  plaintiff  brings 
this  appeal. 

Plaintiff's  petition  was  conventional,  alleg- 
ing defendants  were  indebted  to  the  plaintiff 
In   the   sum   of  $816.80   on   an   account  for 
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goods  sold  and  delivered  by  plaintiff  to  de- 
fendants at  tbelr  request  in  the  city  of  New 
Orleans,  La.,  on  the  29th  day  of  May,  1912 ; 
that  no  part  thereof  had  been  paid,  and 
such  sum  Is  now  due  plaintiff  with  Interest 
thereon  from  said  date,  and  attached  a  copy 
of  the  account  to  the  petition. 

The  answer  was  a  general  denial,  and  fur- 
ther answering  alleged  that  defendants,  by 
telegram,  instructed  one  Victor  Cefalu,  who 
was  then  a  ffuit  broker  In  the  city  of  New 
Orleans,  to  buy  for  them  a  carload  of  lem- 
ons, and  In  said  telegram  instructed '  said 
Cefalu  that  said  lemons  must  be  good,  sound, 
long-keeping,  hard  stock,  and  if  said  lemons 
were  decayed  not  to  buy  them;  that,  pre- 
tending to  act  under  said  authority  and  In- 
structions from  the  defendants,  said  Cefalu 
purported  to  buy  for  the  defendants  a  car  of 
lemons  which  was  not  of  the  kind  or  the  char- 
acter ordered  by  the  defendants;  that  the 
said  lem(»is  which  Cefalu  did  bay  were  decay- 
ed at  the  time  of  the  alleged  sale,  all  in  viola- 
tion of  defendants'  specific  instmctlons,  all 
of  which  was  known  to  the  plaintiff,  or  conid 
hare  been  known  to  the  plaintiff  by  the  ex- 
ercise of  ordinary  care  and  pmdence;  and 
that  said  lemons  were  valueless  to  the  de- 
fendants. Plaintiff's  reply  admitted  that  the 
defendants  had  authorized  said  Cefalu,  by 
telegram,  to  act  as  their  agent  to  buy  a  car 
of  lemons ;  that  said  agent  for  and  on  behalf 
of  the  defendants  purchased  at  public  auc- 
tion the  car  of  lemons -and  at  the  price  and 
sum  sued  for,  and  that  said  lemons  were  de- 
livered by  the  plaintiff  to  the  defendants' 
agent,  Cefalu,  who  took  charge  of  the  same 
and  shipped  them  to  the  defendants.  The 
reply  further  sets  up  that  the  said  auction 
sale  was  open,  fair,  and  regular,  and  denies 
that  plaintiff  had  any  knowledge  of  any  pre- 
tended limited  authority  given  Cefalu  by  the 
defendants,  and  denies  Cefalu  did  not  follow 
his  authority  or  exceed  the  scope  of  his  au- 
thority, and  that  the  said  lemons  were  good, 
sound  lemons,  and  denied  every  allegation 
In  defendants'  answer  contained  and  not 
therein  admitted  to  be  true. 

The  evidence  adduced  tended  to  show  that 
the  appellant,  plaintiff  below,  is  a  corporation 
organized  by  numerous  fruit  brokers  In  New 
Orleans,  La.,  and  its  sole  business  is  the  sale 
of  fruit  at  auction;  that,  when  a  cargo  of 
fmlt  arrives  by  vessel,  catalogues  of  the 
fruit  are  prepared  and  delivered  to  the  trade, 
which  catalogues  contain  a  full  description  of 
the  cargo  of  such  vessel  and  the  date  upon 
which  the  same  will  be  auctioned ;  samples 
of  each  lot  of  fruit  are  opened  for  inspection 
on  the  morning  of  the  sale,  and  the  cargo  is 
then  sold  In  lots  at  auction  to  the  highest 
bidder. 

The  respondents,  who  were  defendants  be- 
low, have  for  some  years  been  in  the  fruit 
business  in  Hannibal,  Mo.  On  May  26,  1912, 
they  sent  a  telegram  to  Victor  Cefalu  (said 
Cefalu  being  a  fmlt  broker  and  buyer  of 
fruit  with  30  years'  exjjerlence,  whom  the 


defendants  had  act  for  fhem  as  agent  at  least 
on  one  prior  occasion).  The  telegram  was 
as  follows: 

"Hannibal.  Mo.,  BCay  26,  1912. 
"Victor  Cefalu,  101  Paydrus  St.,  New  Orleans, 
La. 

"Buy  two  hundred  fifty  three  hundreds,  fifty 
three  sixties.     Must  be  good,  sound,  long-keep- 
ing, hard  stock.    If  lemons  decayed,  do  not  buy. 
Buy  us  a  car  <rf  good  stuff,  reasonable  price. 
"F.  Quattiocchi  &  Son.    726  P." 

A  cargo  of  lemcHis  arrived  and  was  iriaced 
an  aucti<«  on  May  29,  1012.  At  the  sale 
Cefalu  purchased  seven  lots  of  lemons  at 
auction  at  prices  ranging  from  $1.75  per 
box  up  to  |3  per  box,  said  lots  amounting  to 
a  carload.  The  aggregate  price  of  the  lot 
was  $816.80.  It  appears  that  Cefalu  looked 
after  the  shipping  of  the  lemons  that  be  bad 
so  purchased  as  and  being  for  the  account 
of  the  defendants.  He  delivered  the  lem- 
ons to  the  carrier  and  received  a  bill  of  lad- 
ing, which  bill  of  lading  recited  their  re- 
ceipt in  "apparent  good  order." 

There  was  testimony  that,  when  the  car 
of  lemons  was  shipped  to  the  defendants, 
the  vents  of  the  refrigerating  car  in  which 
they  were  shipped  were  properly  adjusted; 
that  the  trip  from  New  Orleans  to  Hannibal 
by  freight  usually  consumed  four  days;  that, 
however,  in  the  instant  case  there  was  some 
delay  and  the  carriage  consumed  seven  or 
eight  days.  The  testimony  further  shows 
that  when  the  lemons  arrived  in  Hannibal 
they  were  considerably  decayed  and  some 
of  the  boxes  broken.  Defendants  refused  to 
accept  the  lemons  from  the  carrier  and  noti- 
fied Cefalu  of  their  refusal  to  accept  them. 
Cefalu  answered  by  telegram  and  by  letter 
urging  the  defendants  to  accept  the  lemons 
InaBmucfa  as  he  (Cefaln)  bad  bought  them 
for  their  account  The  letter,  amongst  oth- 
er things,  contains  the  following: 

*****  Lemons  that  run  as  much  as  5  per 
cent  decayed  at  this  time  of  the  year  should  be 
classed  as  sound ;  and  I  know  that  none  of  the 
dear  lots  that  I  bought  for  you  ran  any  more 
than  5  per  cent  decay.  The  cheap  lots  might 
be  some  more  than  6  per  cent  decayed.  How- 
ever the  difference  in  price  offsets  that  •   *  •  " 

In  the  deposition  of  said  Cefalu,  which 
was  read  at  the  trial,  he  testified  that  the 
lemogs  he  had  purchased  had  but  a  small 
percentage  of  decay,  if  any  at  all,  and  that 
lemons  that  mn  as  much  as  5  per  cent  de- 
cay at  the  season  at  which  these  lemons 
were  bought  are  classed  as  sound  lemons; 
"these  lemons  were  not  to  my  knowledge  de- 
cayed in  any  percentage."  As  to  the  quota- 
tion that  we  have  set  out  above  in  his  let- 
ter to  the  defendants,  Cefalu  testified: 

"I  guess  I  made  that  allowance  for  the  sea- 
son of  the  year.  If  the  letter  was  so  written  on 
June  7,  1912,  it  is  probable  that  there  were 
some  decayed  lemons  in  the  lot  My  recollection 
on  that  date  was  better  than  it  is  now." 

He  further  admitted  the  writing  of  the 
letter  ccmtainlng  the  quotation,  supra.  He 
further  testified  that  he  saw  every  lot  of 
these  lemons  in  order  to  classify  them  be- 
fore he  purchased  them;  tbat  be  made  this 
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classification  before  buying  bo  that  he  would 
be  able  to  buy  tbe  lemons  according  to  tbe 
instmctions  In  the  telegram,  "to  see  that 
they  responded  to  the  tel^raphlc  order." 
He  farther  testified  that  he  had  acted  for 
the  defendants  on  prior  oecasions  when  he 
received  orders  by  letter  or  telegram,  aAd 
that  on  those  prior  occasions  he  had  pur- 
?baEed  lemons  at  auction  sales  and  shipped 
thena,  and  that  tbe  defendants  had  paid  his 
brokerage  bills  without  any  question;  that 
in  the  Instant  case  the  appellant  learned  for 
whom  he  bad  bought  the  lemons  after  the 
sale,  "when  I  would  send  the  contracts  to 
them,  glTing  them  disposition  of  each  lot, 
and  the  name  of  the  party  to  whom  the 
purchase  was  to  be  charged."  On  cross-ex- 
amination Cefalu  admitted  that  he  was  a 
stockholder  in  tbe  plaintUT  company,  being 
the  owner  at  the  time  be  made  tbe  purchase 
for  defendants  of  ten  shares  of  the  capital 
stock  of  said  company.  * 

For  defendants,  Frank  Quattrocchi  testi- 
fied: That  he  was  one  of  the  defendants. 
That  he  was  66  years  old  and  had  been  In 
the  fruit  and  vegetable  business  all  his  life 
and  had  been  in  the  business  of  growing 
lemons  before  be  came  to  this  country.  That 
lemons  that  run  as  much  as  6  per  cent,  decay 
are  not  classed  as  sound  lemons.  "Good  lem- 
ons have  to  be  sound.  If  lemons  have  any 
slight  decay  in  them,  they  would  not  ke^. 
Lemons  such  as  I  am  supiK)sed  to  have  pur- 
chased from  Mr.  Cefalu  on  May  29,  1912, 
would  not  be  classed  among  persons  han- 
dling lemons  as  good,  sound,  long-keeping, 
hard  stock."  He  testified  that  be  hkd  dealt 
with  Cefalu  once  before,  about  a  year  pre- 
vious. 

Tony  Quattrocchi  was  a  witness  for  de- 
fendants, and  testified  that  he  was  one  of 
the  defendants  and  had  been  dealing  in  lem- 
ons 12  to  15  years  and  was  thoroughly  ac- 
quainted with  the  kinds,  grades,  and  dassi- 
flcatlons  of  lemons  generally;  that  lemcms 
bought  at  the  time  the  lot  In  question  was 
ptircfaased,  nmnlng  as  much  as  6  per  cent 
decay,  would  not  be  classed  as  long-keeidng, 
sound,  good,  hard  stock. 

(1)  Tbe  defendEmts  dealt  throui^  a  bro- 
ker. ▲  broker  is  ordinarily  a  special  agoit 
who  derives  bis  power  and  authority  to  bind 
his  principal  from  the  instructions  his  prin- 
cipal gives  him.  As  a  general  rule,  a  brokei 
is  a  special  agent  for  a  single  object,  and 
be  cannot  bind  his  principal  beyond  tbe  lim- 
it of  the  authority  conferred  upon  him. 
Mediem,  Agency,  vol.  2,  |  237a  And  his 
power  Is  limited  by  and  ceases  with  his  In- 
structions. OeMting  ▼.  Fisher,  46  Mo.  App. 
608:  Nlnlnger  v.  Knox,  8  Minn.  140  (Oa 
110). 

[2]  Tbe  burden  of  proving  agency  is  apon 
blm  who  asserts  It  In  the  case  before  us, 
appellant,  as  plaintiff  below,  introduced  in 


evidence  as  proof  of  Cefalu's  agency  the  fol- 
lowing telegram : 

"Hannibal,  Mo.,  May  26,  1912. 
"Victor    Cefalu,    101    Paydrus   St,    New    Or' 
leans.  La. 

"Buy  two  hundred  fifty  three  hundreds,  fifty 
three  sixties.     Must  be  good,  sound,  long-keep- 
iag,  hard  stock.    If  lemons  decayed,  do  not  buy. 
Buy  us  a  car  of  good  stufF,  reasonable  pric?. 
"F.  Quattrocchi  &  Son.    726  P." 

[3]  Having  thus  based  his  case  upon  that 
telegram  whldi  In  point  of  fact  was  the  writ- 
ten contract  of  employment  of  said  Cefalu 
by  defendants  to  act  as  agent  In  tbe  in- 
stant transaction,  the  burden  of  proof  was 
clearly  upon  plaintiff  to  show  that  the  pur- 
chase of  tbe  particular  lots  of  lemons  that 
went  to  make  up  the  carload  of  lemons  ac- 
tually purchased  by  said  Cefalu  under  said 
contract  fell  within  the  authority  confer- 
red upon  him  thereby.  State  of  Missouri 
V.  Bank,  45  Mo.  loc.  dt.  538;  Pblpps  v. 
Mallory  Comm.  Co.,  105  Mo.  App.  67,  loc. 
cit  72,  78  S.  W.  1097. 

[4]  There  was  ample  testimony  to  take 
tbe  case  to  the  jury  on  this  question.  Ce- 
falu's  letter  of  June  7,  1900  (a  part  of  which 
we  have  set  out  ajbove)  of  itself  would  be 
sufficient  But  In  addition  thereto,  tbe 
question  of  whether  lemons,  which  contain 
5  per  cent,  decayed  ones  were  in  the  trade 
considered  "sound"  when  purchased  at  the 
time  of  year  that  the  purchase-  in  question 
was  bought,  was  a  disputed  question  of 
fact  In  view  of  the  testimony  adduced  be- 
low. 

As  to  the  instructions  given  by  the  court, 
we  have  examined  same,  and  find  that  they 
fairly  and  fully  presented  the  issues  to  the 
jury. 

[f]  We  find  no  error  in  the  action  of  the 
conrt  In  excluding  the  proffered  testimony 
of  the  witness  Cefalu  -that  the  lemons  he 
purchased  were  in  bis  opinion  tbe  kind  and 
quality  that  the  defendants  instructed  blm 
to  buy,  as  that  was  the  question  which  tbe 
jury  were  to  decide  under  the  instructions 
of  the  court  and  from  all  the  evidence  in 
tbe  case. 

Finding  DO  error  in  tbe  record,  and  the 
Judgment  being  for  the  right  party,  it  la, 
accordingly,  affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J„  con- 
cur. 


REYNOLDS  v.  UNION  STATION  BANK  OF 
ST.  LOUIS.     (No.  14e7a) 

(St  Louis  Court  of  Appeals.    Missouri.    Feb.  6, 
WIS.) 

1.  EUBCTXON  OF  RBMKDIBS  «S33  (1)— APPLICA- 
TION or  DOCTRINK— INCORSISTBRCT  OF  RbU- 
EDIES. 

The  doctrine  of  election  of  remedies  under 
which  the  pursuit  of  one  remedy  precludes  the 
pursuit  of  another  applies  only  to  toose  cases  in 
which  a  party  has  two  remedies  which  are  in- 
consistrait  with  each  other  and  has  no  applies- 
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tion  to  a  state  of  facts  where  a  party  has  a 
right  to  bring  more  than  one  suit. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Election.] 

2.  Election  of  Bemedies  «=>3  (4)— Appwoa- 
TioN  OP  DocraiNE— Inconsistenct  of  Rek- 

EDIEH 

Defendant  loaned  money  to  persons  who  ad- 
vanced it  to  the  promoter  of  an  insurance  com- 
pany for  preliminary  expenses.  After  the  in- 
corporation of  the  company,  but  before  it  re- 
ceived its  license  to  do  business,  and  while  it 
was  still  in  process  of  organization  the  pro- 
moter, then  secretary  of  the  corporation,  drew 
the  check  of  the  corporation,  and  delivered  it  to 
defendant  in  payment  of  its  loan.  Held,  that 
the  corporation  had  two  causes  of  action,  one 
against  the  secretary  for  conversion,  and  the 
other  against  defendant  for  money  had  and  re- 
ceived, and  these  remedies  were  not  inconsistent, 
and  by  suing  the  secretary  for  his  failure  to  ao 
count  for  all  moneys  belonging  to  it  received  by 
him,  it  was  not  precluded  from  suing  defendant. 

3.  InSUBANOE    ®=>32— IN8I7RARCK    COMFAKIKS 

— PowBas  While  Oboanizino. 
An  insurance  company  which,  though  incor- 
porated, was  still  in  process  of  organization, 
and  haQ  not  obtained  a  license  to  do  an  insur- 
ance business  had  no  power  to  assume  an  in- 
debtedness contracted  by  its  promoters  and  per- 
sons advancing  money  to  the  promoter  for 
preliminary,  expenses  had  no  claim  against  the 
corporation,  though  the  money  was  used  for  its 
preliminary  expenses. 

4.  COBPOBATIOKS    «=>430— MiSAFPBOPBIATION 

OF  Funds  by  Officeb— Duty  to  Restobe. 
One  accepting  a  check  from  a  corporation 
drawn  by  an  officer  thereof  in  payment  of  his 
private  obligation  takes  the  risk  of  being  re- 
quired to  restore  the  proceeds  in  an  action  for 
money  had  and  received  in  the  event  that  the 
corporate  funds  are  thereby  misapplied. 

6.  Cobfokations   ^=3521— Misappbofbiation 
of  Funds  by  Offices— Actions— I nstbuc- 

TIONS. 

In  an  action  by  the  receiver  of  an  insurance 
company  whose  secretary  and  promoter  while 
it  was  in  process  of  organization  delivered  its 
check  in  repayment  of  money  advanced  to  him 
for  preliminary  expenses,  an  instruction  hypothe- 
sizing the  fact  that  he  acted  with  the  consent 
and  authority  of  the  board  of  directors  was 
erroneous,  where  the  only  reference  in  the  tes- 
timony to  the  board  of  directors  was  testimony 
that  the  board  authorized  the  secretary  to  act 
as  fiscal  agent  to  sell  the  stock,  as  this  did  not 
warrant  such  instruction. 

'6.  Appeal  and  Ebbob  «=s>1066  —  Harmless 

EBBOB— INSTBUCTIONS. 

Where  the  jury  found  for  defendant,  such 
instruction  was  prejudicial. 

7.  COBFOBATIONS   «S»432(5)— MiSAPPBOPBIA- 

TiON  OF  Funds  by  Offices  —  Bubden  of 

Pboof. 
Such  check  carried  on  its  face  notice  of  its 
irregular  and  illegal  character,  and  the  burden 
was  on  defendant  to  show  by  evidence  that  the 
secretary  was  either  the  beneficial  owner  of  the 
fond  or  duly  authorized  to  make  such  payment 
by  those  having  authority  to  authorize  it. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam M.  Klnsey,  Judge. 

Action  by  Matt  Q.  Reynolds,  recrfver  of  the 
Continental  Assurance  Company  of  America, 
a  corporation,  against  the  Union  Station  Bank 
of  St  Louis,  a  corporation.  From  a  judg- 
moDt  for  defendant  plaintiff  appeals.  Re- 
versed and  remanded. 


Jobn  S.  Leahy  and  Chase  Morsey,  both  of 
St  Louis,  for  appellant  Jobn  H.  Boogber, 
of  St  Louis,  for  respondent 

BECKER,  J.  This  is  a  suit  by  tbe  recover 
of  the  Continental  Assurance  Company  of 
America  to  recover  a  payment  of  $1,000  al- 
leged to  have  been  made  to  the  defendant 
from  tbe  funds  of  the  company.  The  petl- 
tl<Hi  Is  in  the  regular  form,  for  money  had 
and  received.  Tbe  answer  la  a  general  deni- 
al, and  second,  further,  that  the  plaintiff  is 
estopped  from  prosecuting  his  action  against 
this  defendant  by  having,  with  full  knowl- 
edge of  all  the  facts  and  circumstances  at- 
tendant upon  the  transaction  referred  to  In 
the  petition  of  plaintiff,  instituted  suit  In 
the  circuit  court  of  tbe  dty  of  St  Louis  for 
the  recovery  of  tbe  moneys  referred  to  in  the 
petition  of  plaintiff  (together  with  other  mon- 
eys) against  one  Harry  B.  Gardner,  secref^ry 
of  the  Continental  Assurance  Company  of 
America,  and  In  said  action  having  recovered 
judgment  against  said  Gardner.  The  case 
was  tried  before  a  judge  and  a  Jury,  and 
from  a  judgment  In  favor  of  the  defendant 
plaintiff  in  due  course  brings  this  appeal. 

The  record  In  this  case  Is  unsatisfactory 
and  meager  with  respect  to  certain  facts 
which  perhaps,  while  not  absolutely  essential 
to  the  case,  should  have  been  introduced 
for  a  comprehensive  understanding  thereof 
by  the  court  and  Jury.  Certain  statements 
of  facts  are  made  as  a  basis  for  argument  in 
the  briefs  as  though  such .  facts  were  duly 
established  by  the  testimony  in  the  record, 
when  in  point  of  fact  the  record  before  us  is 
silent  thereon. 

As  to  the  facts,  one  Hiarry  B.  Gardner,  in 
the  early  part  of  the  year  1909,  Interested 
Messrs.  Gillespie,  Douglas,  and  Caneer  In  the 
organizing  of  tbe  Continental  Assurance  Com- 
pany of  America,  Gardner  agreeing-  with 
them  that  upon  their  putting  up  a  certain 
sum  to  be  used  for  "preliminary  expenses" 
"they  were  to  have  so  much  of  the  initial 
stock  Issued  If  they  would  Interest  themselves 
in  this  proposition  and  help  finance  It  from 
the  start"  It  appears  that  48i  the  24th  of 
February,  1909,  the  said  Douglas,  Gillespie, 
and  Caneer,  together  with  one  Biggs,  nego- 
tiated a  loan  at  the  Union  Station  Bank  of 
St  Louis  upon,  their  Joint  promissory  note, 
whereby  they  obtained  the  sum  of  $1,500. 
Thia  |1,500  was  turned  over  to  said  Gardner. 
Whether  or  not  Grardner  at  the  time  knew  that 
the  money  had  been  borrowed  from  the  said 
bank  In  the  manner  above  stated  is  in  contro- 
veray.  However,  tbe  money  was  paid  to  Gard- 
ner, and  was  used  for  what  has  been  termed 
"preliminary  expenses  incident  to  the  organi- 
zation of  tbe  proposed  Continental  Assurance 
Company  of  America";  Oxb  money  being  spent 
for  Incorporation  fees,  charter,  printing,  pa- 
per, and  other  incidentals.  At  the  time  the 
money  was  turned  over  to  Gardner,  which  was 
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prior  to  the  time  the  company  reodved  Its 
charter,  Douglas,  Caneer,  and  Gillespie  receiv- 
ed some  Und  of  a  receipt  showing  that  they 
were  to  have  some  sort  of  stock  in  the  compa- 
ny In  an  amount  not  definitely  shown  by  the 
record.  When  matters  had  proceeded  to  the 
point  where  the  company  was  going  to  apply 
tor  Its  charter,  they  were  advised  by  counsel 
that  the  subscriptions  of  said  Gillespie,  Doug- 
las, and  Caneer  were  worthless,  and  it  would 
be  necessary  for  them  to  "renew  their  sub- 
scHptlons  made  nnder  the  first  arrangement" 
This  each  of  said  parties  refused  to  do,  with 
the  exception  of  Caneer,  who  did  afterwards 
become  a  stockholder  in  the  company.  On 
June  17, 1909,  said  Gardner  made  a  payment 
of  $500  out  of  his  own  funds  to  the  Union 
Station  Bank,  which  sum  was  accepted  and 
applied  by  the  said  bank  as  a  payment  to  the 
extent  thereof  on  the  said  $1,500  note  of 
Douglas,  Biggs,  Gillespie,  and  Caneer. 

The  Continental  Assurance  Company  of 
America  received  its  certificate  of  incorpora- 
tion from  the  secretary  of  state ;  It  was  dat- 
ed April  4,  1909.  Subsequently  the  board 
of  directors  met,  and  Gardner  was  authoris- 
ed to  act  as  fiscal  agent  to  sell  the  company's 
stock  and  receive  24  per  cent,  of  stock  sales. 
Gardner  did  proceed  to  sell  the  stodi  of  the 
company,  which  had  a  capital  of  $500,000, 
but  never  succeeded  In  selling  all  of  the  capi- 
tal stock  of  the  company,  and  consequently 
the  company  at  no  time  received  the  necessa- 
ry license  to  do  an  Insurance  business. 

It  appears  that  the  note  held  by  the  Union 
Station  Bank,  which  was  originally  for  $1,- 
500,  upon  which  there  remained  a  balance 
due  of  $1,000,  was  placed  by  the  bank  in  the 
bands  of  J<din  H.  Boogber,  its  attorney,  for 
collection.  Boogber  went  to  the  office  of  the 
Continental  Assurance  Company  of  America 
to  make  demand  for  payment  of  the  balance 
due  on  said  note  from  Caneer,  one  of  the 
makers  thereof;  Caneer  being  at  that  time 
connected  in  some  capacity  with  the  said  Con- 
tinental Assurance  Company.  After  some 
eoHoquy  Caneer  went  Into  another  ofllce  in 
the  same  snlte,  and  returned  shortly  and 
banded  Boogher  a  check  in  the  sum  of  $1,000, 
dated  July  7, 1909,  made  payable  to  the  order 
of  the  Union  Station  Bank,  drawn  on  the 
Tblrd  National  Bank  of  St.  Louis,  upon  the 
fnnds  of  the  Continental  Assurance  Company 
of  America,  and  signed  "Harry  B.  Gardner, 
Secretary."  Boogher  accepted  this  check  and 
cashed  it  and  paid  the  bank  the  proceeds 
thereof,  less  his  attorney's  fee. 

Boogher  testified  that  there  was  some  dl»- 
caaslon  at  the  time  he  received  the  check 
from  Caneer  as  to  what  be  should  do  with 
the  note.  Boogher,  as  attorney  for  the  Union 
Station  Bank,  did  deliver  the  note  to  Gardner 
with  the  following  Indorsement:  "Pay  Har- 
ry B.  Gardner,  without  recourse  on  us.  Un- 
IMJ  Station  Bank,  by  John  H.  Boogher,  Coun- 
sel." Gardner  In  turn,  after  receiving  the 
note,  turned  the  note  over  to  A.  B.  Bussell 


with  the  indorsement:  "Pay  A.  B.  Bussell 
without  recourse,  H.  B.  Gardner."  And  It 
appears  Russell  thereafter  brought  suit  on 
the  note  against  Caneer.  It  also  appears  that 
I  Gardner  had  "borrowed  $300  of  Mr.  Femmer 
!  on  that  note." 

With  reference  to  how  Gardner  had  come 
to  issue  the  company's  check  for  $1,000  to  pay 
off  the  said  $1,000  note,  Gardner  stated  that 
the  makers  of  the  note  would  not  renew 
their  subscriptions  for  stock  in  the  company, 
and  "they  were  threatening  to  put  the  com- 
pany into  the  hands  of  a  receiver,  and  I  kept 
Insisting  that  they  renew  their  subscriptions 
made  under  the  first  arrangement,  because 
their  old  subscriptions  were  worthless  unless 
ratified  under  the  new  charter,  and  I  wanted 
to  save  the  company,  and  they  insisted  that 
I  give  them  their  money  back,  and  to  avoid 
trouble  I  did  refund  it  as  I  stated." 

At  the  close  of  all  the  evidence  in  the  case 
counsel  for  plaintiff  requested  a  iwreraptory 
instruction  that  the  Jury,  under  the  law  and 
the  evidence,  return  a  verdict  in  favor  of 
plaintiff  and  against  the  defendant  in  the 
sum  of  $1,000,  with  Interest  at  the  rate  of  6 
per  cent,  per  annum  from  the  18th  day  of 
May,  1912,  which  the  court  refused.  The 
court  submitted  the  case  to  the  jury  after 
giving  Instructions,  and  the  Jury  returned  a 
verdict  In  favor  of  the  defendant,  and  Judg- 
ment was  entered  in  accordance  therewith. 
Such  of  the  Instructions  as  are  necessary  will 
be  found  set  out  below  in  the  opinion. 

As  to  the  assignment  of  error  that  the 
learned  trial  court  committed  error  in  over- 
ruling plalntifTs  Instruction  requested  at  the 
close  of  all  the  testimony,  that  under  the  law 
and  the  evidence  plaintiff  was  entitled  to  re- 
cover, it  is  sufficient  to  say  that  an  examina- 
tion of  this  record  falls  to  convince  us  that 
the  case  falls  with  the  limits  of  the  rule  of 
law  laid  down  in  the  case  of  Enisely  v. 
Leathe  (Sup.)  178  S.  W.  453,  loc.  clt.  460. 
See,  also,  Stephens  v.  Barber  Supply  Co.,  67 
Mo.  App.  687,  loc.  clt.  5S9,  590;  Murdock  v. 
Ganahl,  47  Mo.  loc.  clt.  137;  Bank  v.  Rail- 
road, 172  Mo.  App.  662,  155  S.  W.  1111. 

We  will  next  consider  the  earnest  and 
elaborate  argument  made  by  learned  counsel 
for  respondent,  namely,  that  plaintiff  is  es- 
topped from  prosecuting  this  action  agnlnst 
the  defendant  by  reason  of  the  fact  that  this 
plaintiff,  the  receiver  for  the  Continental  As- 
surance Company  of  America,  had,  prior  to 
the  bringing  of  this  action  and  with  full 
knowledge  of  all  the  facts  and  circumstances 
attendant  upon  the  transaction  on  which  this 
suit  la  based.  Instituted  suit  in  the  circuit 
court  of  the  dty  of  St  Louis  for  the  recovery 
of  moneys  (the  recovery  of  which  Is  also  the' 
basis  of  this  suit),  together  with  other  mon- 
eys, against  said  Gardner,  the  secretary  of 
the  Continental  Assurance  Cktmpany  of  Amer- 
ica, and  in  which  action  the  plaintiff  (also 
plaintiff  herein)  recovered  Judgment  against 
said  Gardner;  one  of  the  Items  going  to  make 
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up  Bald  Judgment  being  the  identical  moaeye 
sought  to  be  recovered  from  the  defendant  In 
this  case. 

[1]  The  doctrine  of  election  sought  to  be 
Invoked  by  the  respondent  and  seeking  to 
bring  the  instant  case  within  that  llneyof  cases 
which  hold  that  the  pursuit  of  one  remedy 
precludes  the  pursuit  of  another  applies  only 
to  those  cases  in  which  the  party  has  two 
remedies  which  are  inconsistent  with  each 
other,  and  has  no  appllcati<m  to  a  state  of 
facts  where  a  party  may  have  the  right  to 
bring  more  than  one  suit.  Stelnbach  v.  Mur- 
phy, 143  Mo.  App.  537,  128  S.  W.  207. 

[2]  We  are  of  the  opinion  that  when  Gard- 
ner signed  the  check  for  $1,000  drawn  upon 
the  funds  of  the  Continental  Assurance  Cran- 
pany  of  America,  on  deposit  at  the  Third  Na- 
tional Bank,  and  this  check  was  accepted  by 
the  Union  Station  Bank,  and  the  bank  in  turn 
received  the  payment  thereon  and  turned  the 
note  payment  for  which  the  check  was  given 
over  to  said  Gardner,  two  causes  of  action 
arose  in  favor  of  the  Continental  Assurance 
Company  of  America.  It  could  have  sued 
Gardner  for  conversion;  It  could  have  sued 
the  Union  Station  Bank  as  for  money  had  and 
received.  As  to  whether  the  company,  not 
having  at  the  time  the  check  was  given  re- 
ceived a  license  to  do  business,  had  the 
power  to  elect  to  take  a  note  such  as  was 
taken  by  Gardner  from  the  bank  in  satisfac- 
tion of  a  claim  for  moneys  wrongfully  paid 
out  of  its  funds  by  Gardner,  and  so  could 
have  sued  Gardner  in  replevin  and  recovered 
possession  of  the  note,  as  also  the  question 
as  to  whether  the  company  would  have  had 
an  action  against  the  Third  National  Bank 
for  the  paying  out  of  the  money  on  the  check 
of  Gardner  from  the  funds  of  the  Continental 
Assurance  Company  at  a  time  when  said 
company  had  not  received  its  license  to  do 
business,  we  need  not  discuss. 

But  we  hold  these  remedies  are  not  incon- 
sistent, for  the  Continental  Assurance  Com- 
pany filed  suit  against  Gardner  alleging  that 
he,  while  acting  as  secretary  and  fiscal  agent 
of  the  company,  received  certain  moneys 
which  belonged  to  the  company;  that  ho 
failed  to  account  to  the  company  or  the  re- 
ceiver for  the  full  amount  of  the  moneys  so 
recdved  belonging  to  the  Continental  As- 
surance Company,  and  sued  for  the  balance 
as  being  unlawfully  retained  by  Gardner  and 
converted  to  his  own  use.  Such  suit  against 
Gardner  cannot  be  viewed  as  an  affirmance 
of  Gardner's  action  in  paying  over  the  funds 
of  the  company  to  the  bank  for  the  payment 
or  the  purchase  of  the  note.  It  is  rather  a 
clear  disaffirmance  of  such  action  <m  his 
part,  and  unless  the  company,  after  obtain- 
ing its  Judgment  against  Gardner  in  such  a 
suit,  which  Judgment  included  the  particu- 
lar item  in  question  in  this  suit,  had  obtain- 
ed satisfaction  of  the  Judgment,  such  com- 
pany cannot  be  precluded  from  its  right  of 
action  against  the  defendant  herein,  and  if 


there  had  been  a  partial  satisfaction  of  such 
Judgment,  the  company  was  still  entitled  to 
bring  suit  against  this  defendant  and  re- 
cover such  balance  of  the  Judgment  covering 
this  particular  item  which  remained  nnpaid. 
This  questicm  has  been  before  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Milwaukee  National  Bank  v.  City  Bank,  108 
U.  S.  668,  26  L.  Ed.  417.  The  court  there 
hdd: 

"That  the  par^  misappropriating  the  funds 
is  liable  to  the  jpuiintieF  ^or  such  misappropria- 
tion, and  ia  enbtled  to  credit  for  such  sums  as 
might  be  collected  from  those  who  received  the 
funds  or  property  misappropriated  by  the  de- 
fendant." 

The  trial  court  therefore  properly  instruct- 
ed the  Jury  that  the  prior  action  of  plaintiff 
against  Gardner  was  no  bar  to  plaintifTs 
right  to  recover  in  this  action  against  de- 
fendant. 

Appellant  assigns  as  error  the  giving  of 
certain  instructions  by  the  court  of  its  own. 
motion.  W«  set  out  the  instructions,  italtds- 
ing  that  portion  of  each  criticized: 

"You  are  still  farther  instructed  that,  if  you 
find  that  said  check  was  drawn  by  said  Harry 
B.  Gardner  as  secretary  only  of  said  Continental 
Assurance  Company,  and  icitltout  further  au- 
thorit]/  from  the  board  of  directorM  of  laid  com- 
pany, then  said  Gardner  bad  no  right  to  so  use 
the  funds  of  said  company,  and  the  company 
was  not  bound  by  his  acta. 

"Ton  are  further  instructed  that,  if  you  be- 
lieve and  find  from  the  evidence  in  this  case  that 
after  Caneer,  Gillespie,  and  Douglas  had  paid 
over  to  said  Gardner  the  proceeds  of  said  note, 
and  before  the  organization  of  the  company, 
they,  or  any  of  them,  undertook  to  recede  from 
their  subecnption  to  stock  therein  and  demand- 
ed <^  Gardner  tiie  return  of  their  money,  and  if 
you  further  find  from  the  evidence  that  after 
the  organization  of  the  company  Caneer,  Gil- 
lespie, and  Douglas,  or  any  of  tbem,  still  adhered 
to  their  determination  to  withdraw  and  to  de- 
mand the  return  of  their  money,  threatening  to 
institute  legal  proceedings  in  case  such  demand 
was  not  recognized,  and  that  thereupon,  and 
for  the  purpose  of  avoiding  litigation,  the  teid 
Oardner,  ttotina  with  the  eontent  and  Mitkority 
of  the  boortl  of  direotor*  of  *aid  comMny,  drew 
laid  check  and  delivered,  or  cauied  the  same  to 
be  delivered,  to  the  defendant  'banik  <m  a  me«ii« 
of  repaying  to  laid  Caneer,  <7tite*f>«e,  and  IMymg- 
Uu,  or  ann  of  them,  apart  of  the  moiMy  mhick 
they  had  paid  to  laid  Gardner  before  the  organi- 
eatton  of  the  company,  then  yon  should  return 
a  verdict  for  the  defendant" 

[3,  *]  It  must  be  remembered  that  the  Con- 
tinental Assurance  Company  of  America  was 
still  in  process  of  organization,  and  had  not 
obtained  a  license  to  do  an  insurance  busi- 
ness. And  during  such  period,  as  was  said 
in  the  case  of  Reynolds,  Receiver  of  Conti- 
nental Assurance  Company  y.  Wtaittemore 
(Sup.)  190  S.  W.  594,  loc.  dt  696: 

"The  preliminary  corporation  had  no  power  to 
assume  an  indebtedness  contracted  by  the  pro- 
moters; and,  had  the  money  been  afterward 
used  in  connection  with  securing  the  subscrip- 
tions to  the  stock,  the  subscribers  would  be 
under  no  obligation  to  return  it" 

Furthermore: 

"Prior  to  obtaining  a  license  to  do  an  insur- 
ance business  such  organization  has  no  power 
or  authority  to  do  or  transact  any  business  of 
any  kind  or  character  whatsoever  and  ail  per- 
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sons  dealing  with  it  are  bound  to  take  notice 
of  its  limited  powers."  Ellerbe  ▼.  Bank,  109 
Mo.  445,  16  S.  W.  241. 

And  as  this  conrt  has  in  a  late  case,  not 
yet  reported,  stated: 

"The  rule  of  decision  has  long  prevailed  in 
this  state  to  the  effect  that  one  accepting  a 
check  of  a  corporation,  drawn  by  an  officer 
thereof  in  payment  of  his  private  obligations, 
takes  the  risk  of  being  required  to  restore  the 
proceeds  thereof.  In  an  action  as  for  money  had 
aDd  received,  in  the  event  that  corporate  fnnds 
were  thereby  misapplied."  McCulIam,  Trustee 
in  Bankruptcy  of  Masters  Lumber  Co.  ▼.  Buck- 
ingham Hotel  Company,  199  S.  W.  417,  and 
1  therein  cited. 


And  this  applies  to  the  instant  case.  Doag- 
las,  Caneer,  Gillespie,  and  Biggs  could  have 
no  claim  for  any  moneys  advanced  by  them 
to  Gardner,  even  though  such  money  was 
used  for  the  payment  of  the  preliminary  ex- 
penses of  such  embryonic  company,  and  there- 
fore any  check  drawn  upon  the  funds  ot 
such  company  prior  to  its  obtaining  a  li- 
cense to  do  business  when  such  funds  are  a 
part  or  portion  of  the  money  that  is  to  make 
up  the  capital  stock  of  the  company  must 
be  held  to  be  accepted  with  the  knowledge 
of  the  fact  that  neither  the  company  nor  the 
officers  have  the  necessary  authority  to  make 
payments  of  this  natnre  out  of  such  funds- 
Ellerbe  v.  Bank,  supra ;  Taylor  v.  Insurance 
Co.,  266  Mo.  283,  181  S.  W.  8;  Reynolds,  Be- 
ceiver,  v.  Whlttemore,  supra. 

[B,  •]  Coming,  then,  to  the  question  ot  the 
criticized  instructions,  supra,  we  have  care- 
fully searched  the  record  for  any  testimony 
to  base  the  italicized  portions  of  the  above 
two  instmctions  with  reference  to  the  con- 
sent of  the  board  of  directors  on,  and  fail  to 
find  any.  The  only  reference  in  the  testi- 
mony to  the  board  of  directors  In  any  way, 
sltape,  or  form  is  a  statement  by  Gardner 
that  after  the  charter  had  been  obtained  for 
tbe  company,  and  when  no  license  for  doing 
business  had  yet  been  obtained,  "the  board 
of  directors  met,  and  I  was  authorized 
to  act  as  fiscal  agent  to  sell  the  company's 
stock  and  receive  24  per  cent,  of  stock  sales." 
Tliis  statement  in  no  wise  can  be  viewed 
as  warranting  the  criticized  portions  of  said 
instructions,  and  in  view  of  the  entire  rec- 
ord with  reference  thereto,  and  what  We  have 
said  c(Hicemlng  the  law,  and  considering  the 
result  arrived  at  by  tbe  Jury  in  the  case,  we 
bold  that  the  giving  of  this  instruction  was 
prejudicial  error. 

[7]  Further,  tbe  court  gave  an  instruction 
that  the  burden  of  proof  in  the  case  rested 
upon  the  plaintiff.  Tbe  instruction  is  sub- 
ject to  criticism  In  that  it  is  the  established 
rule  of  decision  in  this  state  that  a  check 
sndt  as  was  given  t^  Gardner  in  the  instant 
case  to  the  Union  Station  Bank,  defendant 
below,  carries  upon  its  face  notice  of  its 
"Irregular  and  illegal  character."  St  Loais 
Charcoal  Ca  v.  Lewis,  164  Mo.  App.  548,  1S6 
S.  W.  716.    And,  having  accepted  the  check 


and  obtained  the  money  thereon,  the  burden 
is  upon  the  defendant  to  show  by  evidence 
that  Gardner  was  either  beneficial  owner  of 
the  fund  or  duly  authorized  to  make  su<ii 
payment  by  those  having  authority  to  au- 
thorize such  payment.  S^e  Reynolds,  Re- 
ceiver, V.  Whlttemore,  supra;  also  St. 
Charles  Sav.  Bank  v.  Edwards,  243  Mo. 
553,  loa  dt  669,  147  S.  W.  978,  and  cases 
therein  cited.  Upon  a  retrial  the  court 
should  frame  Its  instructions  on  the  burden 
of  proof  in  accordance  with  such  rule. 

The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  coo 
cur. 


COLVIN  V.  GIDEON  A  N.  I.  B.  CO. 
(No.  2140.) 

(Springfield   Court   of  Appeals.     Missouri 
Fob.  6,  1918.) 

1.  Death  «=>4S— CABBixit&— Who  Mat  8va- 
Pteadino. 

Id  action  for  damages  for  wrongful  death 
by  a  carrier  under  Rev.  St.  1909,  t  6425,  au- 
thorizing a  suit  to  be  maintained  Dy  tbe  ad- 
ministrator or  executor  if  there  be  no  husband 
or  wife,  child,  or  father  or  mother,  an  allega- 
tion that  deceased  "died  intestate,  dngle,  and 
without  issue"  was  sufficient  to  exclude  the  per- 
sons named  as  having  tbe  prior  right  to  sue. 

2.  Death  «=>49(1)— Wbonofitl  Death— Cab- 
BiEB— Penalties— Pleading. 

*  In  a  suit  for  the  penalty  alone  for  wrongful 
death  by  a  carrier  under  Rev.  St  1909,  |  6425, 
it  must  be  alleged  that  there  is  some  one  sur- 
viving capable  of  taking  under  the  statute  of 
descents,  but  it  is  not  necessary  to  state  the 
names  of  the  survivors  nor  that  they  suffered 
pecuniary  loss. 

8.  Appeal  and  Ebbok  «=>193(5)— Pleading 
*=406(5)— Death   by   Carbieb— Penalty- 
Fundamental  Allegations. 
In   an    action    for   the   penalty    alone   for 
wron^l  death  by  carrier  under  Rev.  St  1909, 
{  5425,  failure  to  allege  that  there  is  some  one 
surviving  who  can  take  by  descent  is  funda- 
mental, and  cannot  be  waived  by  failure  to  de- 
mur, and  can  be  raised  any  time^  even  on  ap- 
peaL 

4.  Pleading  9=3433(8)  —  Statute  or  Jeo- 
fails. 
Failure  in  an  action  for  a  penalty  for 
wrongful  death  under  Rev.  St  1909,  |  5426,  to 
allege  that  there  is  some  one  surviving  who  can 
take  by  descent  is  not  cured  by  secaon  2119, 
subd.  0,  the  statute  of  jeofails,  which  provides 
that  no  judgment  shall  be  reversed  for  failure 
to  aver  a  fact  without  proving  which  the  ver- 
dict should  not  have  been  given;  such  statute 
not  curing  the  fundamental  and  fatal  defect 
of  failure  to  state  facts  sufficient  to  constitute 
a  cause  of  action. 

6.  Appeal  and  Ebbob  «s>1201(6>— Rbvebsal 
— Ahenduknt  of  Petition. 
Although  it  is  fatal  in  an  action  for  a  pen- 
alty for  wrongful  death  under  Rev.  St  1909,  t 
5425,  not  to  allege  that  there  is  a  survivor  who- 
can  take  by  descent  tbe  plaintiff  on  reversal 
may  amend  his  petition. 


Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  McCarty,  Judge. 
Suit  by  Joe  Colvin,  administrator  of  tb» 


AspFor  otiMf  cases  see  sua*  tople  and  KBT -NUMBER  in  all  K*r-Numb«red  Dlsesu  and  Indexes 
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estate  of  Tom  Colvln,  deceased,  against  the 
Oldeon  &  North  Island  Railroad  Company, 
a  corporation.  Judgment  for  plalntUf,  and 
defendant  appeals.    Reversed. 

Thomas  GalUvan,  of  New  Madrid,  and  Jas. 
A.  Finch,  of  Fornfelt,  for  appellant.  Ward 
Se  Reeves,  of  Caruthersvllle,  for  respondent. 

STURGIS,  P.  J.  This-  suit  Is  brought  by 
the  administrator  of  Tom  Colvln,  deceased, 
to  recover  damages  for  his  death  under  sec- 
tion 6425,  R.  S.  1909,  being  the  wrongful 
death  statute  applicable  to  railroads  and 
similar  common  carriers.  The  petition  al- 
leges that  the  death  of  Tom  Ck>lvin  was 
caused  by  the  negligence  of  defendant's  serv- 
ants in  operating  one  of  its  trains,  and 
states  a  cause  of  action  under  what  is-  known 
as  the  humanitarian  rule,  In  that  the  per- 
sons operating  the  train  saw,  or  by  due  care 
could  have  seen,  the  deceased  on  its-  track  in 
a  place  of  peril  and  oblivious  to  his  danger 
in  time  to  have  stopped  the  train  and  avoided 
killing  him,  but  negligently  failed  to  do  so. 
The  case  went  to  the  Jury  on  this  theory 
with  an  Instruction  that.  If  the  Jury  found 
for  the  plaintiff,  to  assess  the  damages  at  a 
sum  not  less  than  $2,000  nor  more  than  $10,- 
000.  The  Jury  returned  a  verdict  for  $2,S00. 
On  the  court's  threat  to  sustain  the  motion 
for  new  trial  the  plaintiff  remitted  $500  of 
the  verdict,  the  motion  was  then  overruled. 
Judgment  entered  for  $2,000,  and  defendant 
appeals. 

[1]  The  sole  error  assigned  in  this  court  is 
that  the  petition  falls  to  state  a  cause  of  ac- 
tion In  that  there  is  no  allegation  that  the 
deceased,  Tom  Colvin,  left  any  person  sur^ 
vlving  him  capable  of  inheriting  or  In  the 
language  of  the  statute  to  whom  "the  amount 
recovered  shall  be  distributed  according  to 
the  law  of  descents."  The  statute  in  question 
authorizes  a  suit  to  be  maintained  by  the 
administrator  or  executor  if  there  be  no  hus- 
band or  wife,  minor  child  or  children,  or  if 
the  deceased  'be  an  unmarried  minor,  and 
there  be  no  father  or  mother.  The  petition 
alleges  that  the  deceased,  Tom  C!olvin  "died 
intestate,  single,  and  without  issue,"  which 
we  tlilnk  is  sufficient  to  exclude  the  persons 
named  as  having  a  prior  right  to  sue,  but 
nothing  is  alleged  as  to  there  being  any  one 
surviving  capable  of  taking  under  the  statute 
of  descents.  The  defendant  did  not  demur 
to  the  petition,  but  objected  and  excepted  to 
the  introduction  of  any  evidence  on  the 
ground  that  the  petition  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  de- 
murred to  the  evidence,  and  assigned  the 
same  ground  in  his  motion  for  new  trial  and 
in  arrest  of  Judgment 

[2]  A  similar  question  was  presented  to 
this  court  in  Johnson  v.  Dixie  Mining  Co., 
171  Mo.  App.  134,  156  S.  W.  S3,  In  a  case 
arising,  however,  under  the  next  section  of 
the  damage  act  (sections  5428,  5427,  R.  S. 
1909),  where  exactly  the  same  provision  is 


made  as  to  who  may  maintain  the  action. 
A  majority  of  this  court  held  that  for  an 
administrator  to  maintain  a  suit  under  that 
section  It  la  necessary.  In  order  to  state  the 
cause  of  action,  that  the  petition  state  for 
whose  benefit  the  suit  is  being  maintained, 
or,  in  other  words,  allege  that  the  deceased 
left  surviving  him  persons  suffering  a  pe- 
cuniary loss  by  reason  of  the  death.  This 
conclusion  was  arrived  at  diiefly  because  the 
damages  to  be  recovered  under  said  section 
5426  are  purely  compensatory,  and  are  meas- 
ured by  the  t)ecuniary  loss  to  the  persons'  for 
whose  benefit  the  suit  is  brought;  that  the 
administrator  or  executor  does  not  sue  as 
such  or  for  the  benefit  of  the  decedent's  es- 
tate, but  as  trustee  for  those  suffering  pecuni- 
ary loss  by  the  death.  This  case  was  trans- 
ferred to  the  Supreme  Court,  and  in  the 
meantime  the  same  question,  also  in  a  case 
arising  under  sections  5426  and  5427  was  de- 
cided by  the  St.  Iiouls  Court  of  Appeals,  and 
the  same  conclusion  reached  (Troll  y.  Gas- 
light Co.,  182  Mo.  App.  600,  169  S.  W.  337) ; 
so  that  when  the  Johnson  Case  reached  the 
Supreme  Court  it  was  affirmed,  and  the 
Troll  Case  approved  (Johnson  v.  Dixie  Min- 
ing Co.,  187  S.  W.  1).  The  Supreme  Court 
correctly  Interpreted  our  decision  as  follows: 
"It  will  be  observed  tiiat  the  real  question  is 
whether  since  the  amendment  of  our  damage 
act  an  administrator  saes  for  the  benefit  of  the 
estate  or  for  the  benefit  of  beneficiaries  other 
than  the  estate  of  the  deceased.  The  majority 
opinion  holds  that  under  our  present  damage 
act  the  administrator  does  not  sue  for  the  ben- 
efit of  the  estate,  but  that  he  sues  for  surviv- 
ing beneficiaries,  and  the  petition  should  nam« 
such  beneficiaries  and  plead  such  facts  as  may 
be  necessary  to  show  the  damages  suffered  by 
thorn  through  the  death  of  the  party." 

There  Is  a  marked  difference,  however, 
as  to  the  measure  of  damages  between  cases 
founded  on  section  6426,  under  whldi  the 
present  case  is  prosecuted,  and  sections  5426 
and  5427,  on  which  the  cases  above  mention- 
ed were  founded,  in  that  the  damages  to  be 
recovered  under  the  latter  are  pur^  com- 
pensatory, while  imder  secti<»  5425  such 
damages  are  purely  penal  for  the  amount  of 
$2,000,  and  compensatory  in  excess  of  tliat 
amount  Boyd  v.  RaUroad,  248  Mo.  110,  155 
S.  W.  13,  Ann.  C^s.  1914D,  87;  Johnson  v. 
Railroad,  270  Ma  418,  193  S.  W.  827.  This 
last  case  holds  that  under  section  5426  the 
amount  of  $2,000  is  purely  a  penalty,  and  is 
the  whole  penalty  provided  for.  In  the  pres- 
ent case  the  plaintiff,  while  suing  for  both 
the  penal  and  compensatory  damages  allow- 
ed by  section  5425,  remitted  all  he  recover- 
ed above  the  $2,000  penalty,  and  Is  now  in 
the  same  position  he  would  be  had  he  sued 
for  the  penalty  only;  as  was  done  in  the  case 
of  Johnson  y.  RaUroad,  supra.  The  question 
is  therefore  before  us  to  decide  whether  an 
administrator  can  sue  and  recover  the  pen- 
alty of  $2,000  provided  by  section  5425  with- 
out alleging  In  the  iwtltlon,  as  a  necessary 
fact  to  constitute  the  cause  of  action,  that 
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the  deceased  left  sorvtvlng  him  peraons  ca- 
pable of  taking  under  the  statute  of  descents 

It  is  evident  that  in  such  suit  the  fact  thac 
the  damages  nfe  oomi>aiflatorj'  and  that  the 
amount  to  be  recovered  is  measured  by  the 
pecuniary  loss  suffered  by  those  for  whose 
benefit  the  suit  is  brought,  the  fftct  dwelt 
upon  in  Johnson  v.  Mining  Co.,  supra,  in  con- 
struing sections  5426,  6427,  is  wholly  Imma- 
terial in  a  suit  for  the  penalty  under  section 
5425.  Here  the  amount  recovered  is  a  pure 
penalty,  having  nothing  to  do  with  the  pe- 
cuniary loss  of  any  one,  and  it  cannot  be 
said  that  the  petition  must  "plead  such  facts 
as  may  be  necessary  to  show  the  damages 
BufTered  by  them  [the  named  beneflclarles] 
through  the  death  of  the  party,"  as  is  said 
by  the  Supreme  Court  In  afBrmlng  the  Dixie 
Mining  Co.  Case,  supra.  It  is  said  in  John- 
son V.  Railroad,  270  Mo.  418,  422,  193  S.  W. 
827,  quoting  from  the  Kansas  City  Court  of 
Api)eal8  in  the  same  case,  which  in  turn 
quotes  from  Casey  v.  Transit  Co.,  118  Mo. 
App.  235,  252,  254,  91  S.  W.  419;  affirmed 
in  the  Supreme  Court,  205  Mo.  721,  103  Sf. 
W.  1146: 

"No  evidence  is  to  be  heard  and  no  day  in 
court  to  be  hod  on  the  amount  of  plaintitTi 
damages  and  the  measure  of  the  recovery,  that 
the  amount  named  in  the  statute  should  be  a 
penalty  inflicted  as  a  punishment  upon  the  per- 
son guilty  at  the  wrongs  therein  sought  to  be 
prevented." 

And,  as  here  further  said,  the  plaintiff, 
when  suing  for  the  penalty,  is  merely  "the 
party  putting  the  statute  Into  operation." 
When  a  suit  therefore  is  under  section  542C 
where  the  damages  are  compensatory,  it  be- 
comes most  material  to  know  who  the  per- 
son is  who  is  claiming  to  have  suffered  pe- 
cuniary loss  by  the  wrongful  death ;  for  on 
that  hinges  the  amount,  if  not  the  right,  of 
recovery.  Where  an  administrator  sues  for 
tiie  penalty  of  $2,000  under  section  5^5,  it 
is  only  necessary  that  there  be  some  person 
capable  of  inheriting  fron^  the  deceased. 
The  provertiial  "forty-second  cousin"  who 
never  would  otherwise  have  heard  of  the  de- 
ceased will  answer  for  a  beneficiary  as  well 
as  a  dependent  minor  brother  or  sister.  Nei- 
ther ttae  earning  capacity  of  the  deceased, 
on  tbe  one  hand,  nor  the  probable  pecuniary 
profit  to  the  beneficiary  arising  from  the  con- 
tinued life  of  the  deceased,  <»  the  other,  Is 
of  the  slightest  importance,  for  the  amount 
to  be  recovered  is  a  fixed  penalty.  Of  course, 
if  the  suit  is  for  more  than  the  $2,000  pen- 
alty, then  the  compensatory  feature  enters 
the  same  as  under  section  5426,  and  tbe  same 
rale  of  pleading  would  prevaiL 

It  is  true,  however,  tliat  there  must  be 
some  one,  however  remote,  capable  of  inher- 
iting from  the  deceased  to  whom  tbe  penalty 
of  $2,000  will  go  under  the  statute  of  de- 
scents. But,  when  one  reads  our  comprehen- 
sive statute  of  descents  or  draws  on  Ills 
common  experience,  tbe  possibility  of  a  con- 
tingency otherwise  is  very  remote.  The  most 
that  can  be  said  is  that  tbe  petition  in  an  ad- 


ministrator's suit  for  tbe  penalty  under  sec- 
tion 5425  must  allege  that  the  deceased  left 
surviving  him  a  person  capable  of  inheriting 
from  '  him.  However  we  might  view  this 
question  as  an  original  proposition,  the 
courts  have  made  no  distinction  in  this  re- 
spect between  suits  by  an  administrator  for 
compensatory  damages  under  sections  5426 
and  5427,  and  those  for  the  penalty  under 
section  5425.  .  In  TroU  v.  Gaslight  Co.,  182 
Mo.  App.  600,  605,  169  8.  W.  337,  the  court 
quotes  from  Serensen  v.  Northern  Pac.  B. 
Co.  (C.  C.)  46  Ted.  407,  that: 

"It  cannot  be  it  was  contemplated  that  in 
any  case  the  personal  representative  mipht  re- 
cover a  judgment  for  injuries  resnltug  in 
death,  and  then  afterwards  institute  an  inquiry 
as  to  whether  or  not  there  was  any  one  enti- 
tled to  the  amoont  recovered  on  this  judgment" 

The  court  then  held  that: 

"It  seems  clear  that  the  statute  does  not  con- 
template the  right  of  action  by  an  administra- 
tor where  there  are  no  persons  capable  of  re- 
ceiving tbe  amount  to  be  recovered  and  for 
whoso  benefit  tbe  action  may  be  prosecuted  un- 
der the  statute,  and  that  tbe  existence  of  such 
beneficiaries  must  be  alleged  and  proved." 

The  above  case,  though  based  on  section 
6426,  received  express  approval,  and  tbe 
same  doctrine  applied  by  our  Supreme  Court 
(Kirk  V.  RaUroad,  265  Mo.  341,  177  S.  W. 
502)  to  a  case  based  on  section  5426,  and  the 
court  pointedly  held  that  in  a  suit  by  the  ad- 
ministrator under  said  section  no  cause  of 
action,  not  even  for  the  penalty,  was  stated 
where  the  petition  failed  to  state  that  the 
decedent  "was  survived  by  one  competent  to 
take  under  him  under  tbe  law  of  descents  in 
tliia  state."  In  the  still  later  case  of  Lyons 
V.  Railroad,  190  S.  W.  859,  which  is  a  suit 
b^  the  administrator  to  recover  damages  un- 
der section  5425,  the  court  held  tliat  a  peti- 
tion whiqh  fails  to  aver  that  the  decedent 
left  surviving  "any  person  capable  of  inher- 
iting" does  not  state  a  cause  of  action,  and 
that  "this  is  not  an  open  question  in  this  Ju- 
risdiction." 

It  is  true  that  in  each  of  the  cases  last 
cited  the  Supreme  Court  was  considering 
cases  where  the  petitioner  asked  for  more 
than  the  penalty  of  $2,000,  as  did  plaintiff  in 
this  petition,  and  therefore  entered  the  field 
of  compensatory  damages.  The  Supreme 
Court  might  in  each  of  these  cases  Itave  done 
what  we  are  asked  to  do  here,  viz.,  hold  the 
petitions  bad  for  such  failure  in  so  far  as 
compensatory  damages  above  the  $2,000  pen- 
alty are  concerned,  but  good  in  so  far  as  re- 
covering the  penalty  is  concerned.  Such, 
however,  was  not  the  decision  of  the  court, 
and  the  petitions  for  lack  pf  this  essential 
averment  were  held  to  state  no  cause  of  ac- 
tion wliatever.  These  decisions  are  binding 
on  us,  and  we  must  hold  the  present  peti- 
tion fatally  defective. 

[3]  We  must  also  hold  that  the  failure  of 
the  petition  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  is  fundamental,  and 
was  not  waived.  This  is  a  ground  of  demur- 
rer (section  1800,  B.  S.  1909),  but  by  sec- 
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tion  1804  this  defect  Is  not  waived  by  a  fail- 
ure to  demur.  This  objection,  like  that  of 
the  court's  Jurisdiction,  Is  never  waived. 
While  such  objection  can  be  raised  by  de- 
murrer. It  may  also  be  raised  by  objection 
to  the  Introduction  of  evidence,  by  motion  In 
arrest,  or  for  the  first  time  In  this  court  aft- 
er the  appeal.  In  the  case  of  Clothing  Co. 
v.  Watson,  168  Mo.  143,  67  S.  W.  393,  60  L. 
R.  A.  951,  90  Am.  St  Rep.  440,  the  court  said: 
"Our  statute  (section  602,  Revised  SUtutes 
1899)  providos  that  two  objectionB  to  a  peti- 
tion cannot  be  waived,  one  uiat  'the  court  has 
no  juriadictlon  over  the  subject-matter  of  the 
action,'  the  other  'that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.'  Such  a  defect  is  radically  erroneous 
and  incurable,  thou^  not  raised  in  the  court 
below.  Weil  v.  Greene  Co.,  69  Mo.  281,  and 
cases  cited  in  many  subsequent  cases." 

Again  In  the  case  of  Hudson  v.  Cahoon,  193 
Mo.  658,  91  S.  W.  76,  we  find  the  following 
language: 

"These  two  questions  are  always  open  for  ad- 
judication on  the  face  of  the  record  proper, 
whether  there  was  even  a  demurrer  Interposed 
to  the  petition  or  not,  and  whether  or  not  the 
defendant  had  filed  an  answer  to  the  merits, 
and,  further,  whether  or  not  those  objections 
had  been  raised  in  the  trial  court." 

And  In  O'Toole  v.  Lowensteln,  177  Mo.  AjV)- 
665,  160  S.  W.  1018,  this  Is  said: 

"But,  be  this  as  it  may,  the  statute  (section 
1804,  R.  S.  1909)  pointedly  provides  the  objec- 
tion that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  shall  not 
be  regarded  as  waived  by  the  omission  to  de- 
mur thereto.  Indeed,  such  defect  is  universal- 
ly regarded  as  a  fatal  one  which  may  be  brought 
forward  for  the  first  time  in  the  Appellate 
Court,  as  has  been  frequently  determined.  See 
Hoffman  v.  McCracken,  168  Mo.  337,  67  S.  W. 
878 ;    Peltz  v.  Eichele,  62  Mo.  171." 

[4]  Nor  Is  this  defect  cured  by  the  statute 
of  Jeofails  to  the  effect  that  no  Judgment 
shall  be  reversed  for  failure  to  aver  a  fact 
without  proving  which  the  verdict  should 
not  have  been  given.  Sedition  2119,  R.  S.  1009, 
subd.  9.  It  bas  been  uniformly  held  that 
this  provision  of  the  statute  does  not  cure  the 
fundamental  and  fatal  defect  of  failure  to 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  early  case  of  Well  v.  Greene 
County,  69  Mo.  286,  has  been  dted  and  ap- 
proved by  the  courts  of  this  state  many 
times.    In  that  case  the  court  said: 

"That  statute,  taken  literally,  it  must  be  con- 
fessed, is  very  brood,  but  it  was  certainly  nev- 
er designed  to  dispense  with  the  statement  of 
facts  sufficient  to  constitute  a  cause  of  action : 
otherwise  that  provision  of  another  statute  (2 
Wag.  SUt.  t  10,  p.  1015),  specifying  that  a 
party  shall  not  be  deemed  to  have  waived  the 
statement  of  facts  sufficient  to  constitute  a 
cause  of  action,  would  possess  neither  meaning 
nor  importance.  •  •  *  Where  such  a  fail- 
ure occurs,  it  is  as  fatal  as  Uie  lack  of  juris- 
diction over  the  subject-matter  of  the  action, 
and,  like  that,  may  be  taken  advantage  of,  ei- 
ther in  the  lower  court,  or  here,  though  no  at- 
tention was  called  to  the  matter  in  the  lower 
court." 

In  the  recent  case  of  O'Toole  v.  Lowenstein, 
177  Ma  Am-  662,  667,  160  S.  W.  1016,  1018, 
the  court  expressly  held: 


That  this  statute  does  not  apply  to  cure  the 
omission  of  an  essential  averment  of  the  peti- 
tion ;  "in  other  words,  the  omission  ot  an 
essential  averment  of  the  petition  is  not  cored 

by  this  section  of  the  statute." 

To  the  same  effect  is  Munchow  y.  Muncfaow, 
96  Mo.  App.  553,  70  S.  W.  386;  Inhabitants 
of  Butler  v.  Robinson,  76  Mo.  192;  Well  T. 
Greene  County,  69  Mo.  281. 

[B]  Nor  can  we  bold  that  this  cause  was 
tried  on  the  theory  that  the  petition  contain- 
ed this  essential  averment  On  the  contrary, 
an  objection  was  promptly  interposed  and 
sustained  to  the  introduction  of  evidence  on 
this  point  The  case  was  evidently  tried  on 
the  theory  that  no  allegation  or  finding  tba( 
deceased  left  anyone  capable  of  inheriting  is 
necessary;  for  no  such  finding  is  required 
by  the  instructions  given.  The  case  was 
tried  on  the  theory  that  the  only  fact  neces- 
sary to  allege  or  prove  on  this  point  is  that 
plaintiff  was  administrator  of  Tom  Oolvin, 
deceased.  This,  under  the  ruling  of  the  Su- 
preme Court,  is  a  fatal  error,  but,  as  held 
in  the  case  of  O'Toole  v.  Loweustein,  supra, 
the  petition  may  yet  be  amended  and  a  new 
trial  had. 

To  this  Old  the  Judgment  is  reversed,  and 
the  cause  remanded. 


FARRINGTON  and  BRADLEY,  JJ^ 
cur. 


con- 


A.  FRANCK-PHILIPSON  &  CO.  v.  HANNA 

&  YOUNG  HANDLE  CO.     (No.  1790.) 

(Springfield  Court  of  Appeals.    Missouri.    S>b. 

6,  1918.) 

1.  Saus  «s>41 — Caveat  E^mptob— Deceit. 

A  manufacturer  of  tool  handles  in  contract- 
ing with  the  patentee  of  a  bleaching  process  to 
install  the  system  in  his  plant,  who  was  igno- 
rant of  the  process,  which  was  secret  did  not 
deal  at  arm's  length  with  the  patentee,  and  the 
rule  of  caveat  emptor  did  not  apply. 

2.  Sales     «=>38(3)— Wabranties — Miskkpbk- 
SENTATioNS— Effect. 

Where  the  patentee  of  a  bleaching  process 
represented  to  the  owner  of  a  tool  handle  f■(^- 
tory  that  his  process  would  bleach  handles  ac- 
cording to  sample  at  a  cost  of  less  than  12 
cents  per  dozen,  and  the  process  was  secret  so 
that  the  manufacturer  had  no  means  of  knowing 
whether  it  would  be  successful,  the  representa- 
tions were  of  fact,  and  not  mere  promises. 

3.  Sales  «=>404  —  Wabbantt  —  Bbeach  — 
Effect. 

Where  a  warranty  is  breached  by  the  seller, 
the  purchaser  may  maintain  an  action  against 
the  seller  for  the  breach,  or  he  may  keep  the 
thing  sold,  if  a  chattel,  and  set  up  against  an 
action  for  the  price  the  breach  ot  warranty  in 
diminution  or  extinction  of  the  price. 

4.  Sales  «=>430  —  Wabbantt  —  Breach  — 
Effect. 

The  defense  of  breach  of  warranty  to  an  ac- 
tion for  the  purchase  price  of  chattels  sold  is 
complete  only  when  the  damages  are  equal  to 
the  price,  or  the  article  is  of  no  vslue. 
6.  Appbai.  and  fi^BBOB  «s>216(l)  —  Soopx  or 
Review. 

In  an  action  for  price  of  a  license  defended 
on  the  ground  of  breach  of  warranty,  though  de- 
fendant's instruction  was  not  free  from  error  in 
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failing  to  submit  the  pro  tanto  diminution  of 
recovery  if  the  license  was  of  any  -value,  the  ver- 
dict would  not  be  disturbed,  where  plaintiff  ask- 
ed no  instruction  on  that  theory,  and  made  no 
complaint  on  appeal  of  defendant's  instructifm. 

Appeal  from  Circuit  Court,  Butler  County ; 
Lew  R.  Thomason,  Special  Judge. 

Action  by  A.  Franck-Philipson  &  Co. 
against  the  Hanna  &  Xoung  Handle  Com- 
pany, Incorporated.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

I«nnen  &  Hlckey,  of  Chicago,  IlL,  and  Ijl 
IL  Henson,  of  Poplar  BlnfF,  for  appelant 
Sheppard  &  Sbeppard,  of  Poplar  BIofT,  for 
raepondent. 

BRADLEY,  J.  PlaintUT  brought  suit  to 
recover  for  the  11  months  from  March,  1916, 
to  January,  1917,  both  inclusive,  on  the  fol- 
lowing contract: 

"Franck-Philipson  &  Co.  Wood  Process. 
"Agreement 

"This  agreement  made  on  this  6th  day  of  Sep- 
tember, 1915,  between  Franck-Philipson  &  Co.. 
of  Chicago,  in  the  county  of  Cook,  and  state  of 
Illinois,  a  corporation  of  Illinois,  owner  of  U.  S. 
patent  No.  1068580  dated  July  29, 1913,  for  pro- 
cess of  bleaching  wood,  licensor,  and  Hanna  & 
Young  Handle  Co.,  of  Poplar  BlulF,  in  the  coun- 
ty of  Butler  and  state  of  Missouri,  licensee,  wit- 
nesseth :  That,  whereas,  the  licensee  is  desirous 
of  using  and  practicing  the  said  process  for 
bleaching  handles  at  Poplar  Bluff  factory  in 
Missouri,  but  not  elsewhere,  for  the  term  of  (5) 
five  years  from  the  date  thereof:  The  licensee 
agroes  to  pay  licensor  in  consideration  of  the 
grant  of  this  license  and  during  the  term  thereof 
the  sum  of  ($75.00)  seventy-five  dollars  per 
month,  payable  on  the  first  of  each  calendar 
month  after  the  completion  of  preparations  for 
and  instructions  of  licensee  in  the  use  of  the  pro- 
cess, such  preparstions  to  be  completed  and  in- 
atraction  given  within  thirty  (30)  days  from  the 
date  hereol  Licensee  further  agrees  that  in  the 
event  that  licensee  shall  produce  by  the  nse  of 
said  process  and  sell  more  than  400,000  per  an- 
nnm,  then  licensee  riiall  pay  to  licensor  in  ad- 
dition to  license  fee  for  such  year,  as  royalty,  a 
snm  equal  to  1^  per  dosen  on  all  of  said  ou^ut 
prodnoed  and  sold  during  said  year  in  excess  of 
400,000,  said  royalty  to  be  paid  within  thirty 
days  after  expiration  of  each  year  from  date 
hereof.  Licensor  is  empowered  to  examine 
books  and  records  of  licensee  at  all  times  during 
the  business  hours  to  check  up  production  and 
sales  of  said  prodnct.  The  licensee  agrees  to 
permit  the  authorized  agent  or  representative  of 
the  licensor  to  Iftive  access  at  all  times  during 
working  hours  to  that  part  of  the  premises  of 
the  licensee  in  which  bleaching  is  performed. 
Should  the  licensor  become  possessed  of  any  im- 

Srovement  in  the  art  of  bleaching  wood  or  of 
iformation  respecting  advantageous  sources  of 
supply  of  chemicals  for  use  in  such  art,  it  will 
communicate  the  same  to  the  licensee,  it  being, 
however,  expressly  agreed  that  any  and  all  in- 
formation, so  communicated  shall  be  held  as  a 
trade  secret  by  the  licensee  and  the  latter  shall 
not  nse  or  take  advantage  of  the  same  after  the 
^contract  shall  be  terminated.  Failure  of  li- 
censee to  pay  the  license  fees  and  royalties  speci- 
fied within  ten  (10)  days  after  due,  or  if  licensee 
shall  fail  to  keep  and  perform  any  of  the  obU- 

Sttions  hereinbefore  assumed  and  agreed  to,  the 
censtw  may  at  its  option  terminate  this  Ucense 
by  notifying  licensee  in  writing  that  the  license 
is  canceled,  whereupon  all  right  of  licensee  here- 
under shall  forthwith,  cease  and  determine, 
without,  however,  discharging  licensee  from  lia- 
t>ilit7  to  the  licensor  for  license  fees  and  royal- 


ties due  and  unpaid  at  service  of  sidd  notice. 
This  license  shall  not  be  assignable  in  whole  or 
in  part.  In  witness  whereof,  the  parties  above 
named  have  hereunto  set  their  hands  the  day 
and  ^ear  first  above  written.  [Signed]  Franck- 
Philipson  &  Co.,  by  Alexander  Sylvester  Alex- 
ander, Bepresentative.  Hanna  &  Young  Handle 
Co.,  per  Clay  Hanna,  Prea.  Witnessed:  O.  W. 
Young." 

The  answer  Is  in  effect  that  there  was  a 
warranty  that  the  process  would  bleach 
handles  sobstantlaUy  as  well  as  certain  sam- 
ple handles  were  bleached  by  this  process  be- 
fore the  contract  was  entered  into,  and  at 
practically  the  same  cost.  The  answer  qia- 
terlal  to  the  defense  is  as  follows: 

"Farther  answering  plaintiff's  amended  peti- 
tion, defendant  states  that  this  patented  process 
and  all  of  the  ingredients  thereof,  as  well  as  the 
coat  of  procuring  said  ingredients,  and  making 
the  necessary  preparations  for  using  said  pro- 
cess, were,  at  the  time  the  contract  above  men- 
tioned was  entered  into,  secret,  and  were  known 
only  to  plaintiff  and  its  licensees,  and  were  to- 
tally unknown  to  this  defendant  iSirther  an- 
swering plaintiff's  amended  petition,  defendant 
states  that  prior  to  the  date  of  the  aforesaid 
contract,  plaintiff  represented  and  warranted 
that  the  cost  of  making  the  necessary  equipment 
and  preparations  for  using  said  process  was 
practicauy  nothing;  that  defendant  relied,  of 
necessity,  upon  these  representations  and  war- 
ranties by  reason  of  the  fact  that  such  knowl- 
edge was  peculiarly  within  the  plaintiff,  by  rea- 
son of  the  fact  that  the  process  was  a  secret  one, 
and  had  not  been  communicated  to  defendant; 
that  such  representations  and  warranties  were 
false  and  untrue;  that  actually  the  cost  of 
making  the  necessary  preparations  and  equip- 
ment was  approximately  $350;  that  defendant 
received  instructions  from  plaintiff  as  to  the 
constrnction  of  this  equipment,  and  that  de- 
fendant followed  said  instructions,  at  a  cost  to 
it  of  approximately  $350  as  aforesaid. 

"Further  answering  plaintifTs  amended  peti- 
tion, defendant  states  that  plaintiff  represented 
and  warranted  that  defendant  could  buy  the  nec- 
essary chemicals  to  be  used  in  this  process  upon 
the  open  market;  that  this  representation  and 
warranty  was  made  by  plaintiff  prior  to  the  ex- 
ecution of  said  contract;  that  said  representa- 
tion and  warranty  was  false  and  untrue;  that 
actually  said  chemicals  could  be  purchased  from 
only  one  concern  in  the  United  States,  and  could 
not  be  purchased  in  the  open  market ;  that  de- 
fendant was,  of  necessity,  compelled  to  te^ 
upon  said  representation  and  warranty  by  rea- 
son of  the  fact  that  it  did  not  even  know  the 
names  of  the  different  chemicals  which  were 
to  be  used  in  said  process,  owing  to  the  feet  that 
said  process  was  a  secret  one^  and  had  not  been 
communicated  to  defendant  at  the  time  said  rep- 
resentation and  warranty  was  made. 

"Further  answering  plaintiff's  amended  peti- 
tion, defendant  states  that  on  or  about  August 
18,  1915,  defendant  sent  to  plaintiff  one  dosen 
bandies  which  plaintiff  was  to  treat  with  its 
process,  and  return  to  defendant  as  samples  of 
what  the  process  would  do ;  that  plaintiff  claim- 
ed and  represented  that  it  treated  said  handles 
with  its  process,  and  returned  them  to  defendant 
on  or  about  August  28,  1915 ;  that  said  handles 
when  received  by  defendant  were  bleached  out 
white,  and  in  good  marketable  condition;  that 
plaintiff  represented  and  warranted  that  its  pro- 
cess aforesaid  would  bleach  handles  Uie  same 
degree  of  whit^iess  and  marketability  as  said 
samples  at  a  cost  not  to  exceed  twelve  cents  a 
dozen;  that  defendant  relied  upon  such  repre- 
sentation and  warranty,  and  believed  them  to  be 
true;  that  as  a  matter  of  fact  it  was  impossible 
for  defendant  to  secure  the  degree  of  whiteness 
and  marketability  as  shown  by  said  samples,  by 
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the  use  of  plaintifTs  process,  at  a  cost  to  de- 
fendant of  12  cents  a  dozen ;  and  defendant 
states  the  fact  to  be  that  it  cost  approximately 
25  cents  a  doten  to  bleach  handles  by  said  pro- 
cess; and  that  even  at  that  cost,  defendant  was 
anable  to  bleach  its  bandies  to  the  same  de^ee 
to  which  the  samples  were  bleached;  and  that 
defendant  had  not  been  able  to  obtain  the  same 
degree  of  whiteness  in  any  handles  by  means  of 
said  process,  as  is  shown  in  the  samples  pre- 
pared by  plaintiff,  at  whatever  cost  to  delend- 
ant. 

"Further  answering  plaintifTs  amended  peti- 
tion, defendant  states  that  plaintiff,  long  prior 
to  the  execution  of  said  contract,  represented 
and  warranted  that  a  bath  of  80  units  of  said 
process  would  bleach  handles  like  the  samples 
above  mentioned,  that  is,  to  that  degree  of  white- 
ness and  marketability;  that  defendant  relied 
upon  said  representations  and  warranties,  and 
believed  them  to  be  true;  that  defendant  had  no 
means  of  ascertaining  the  truth  of  said  represen- 
tations and  warranties,  owing  to  the  fact  that 
^d  formula  was  secret  and  known  only  to 
plaintitE  and  its  licensees,  but  defendant  states 
that  said  representations  and  warranties  were 
false  and  untrue;  that  as  a  matter  of  fact  de- 
fendant was  compelled  to  use,  and  did  use,  a 
bath  of  400  units  of  said  mixture,  in  an  effort 
to  produce  handles  similar  to  the  aforesaid  sam- 
ples, and  was  unable  to  do  so. 

"Further  answering  plaintiff's  amended  peti- 
tion, defendant  states  that  long  prior  to  the  exe- 
cution of  the  aforesaid  contract,  plaintiff  r^re- 
sented  and  warranted  that  handles  which  re- 
mained in  the  solution  contemplated  by  said 
process  for  six  hours  would  be  bleached  to  the 
same  degree  as  the  samples.  Defendant  states 
that  it  relied  upon  said  representations  and  war- 
ranties, and  believed  them  to  be  true;  that  it  had 
no  means  of  ascertaining  the  truth  or  falsity, 
owing  to  the  fact  that  said  process  was  secret 
and  known  only  to  plaintiff  and  its  Ucensees, 
but  that  said  representations  and  warranties 
were  false  and  untrue:  that  as  a  matter  of  fact 
it  was  necessary  to  leave  the  bandies  in  said 
solution  all  night,  in  order  to  obtain  a  bleach 
which  even  approached  in  whiteness  the  sam- 
ples; and  that  even  though  said  handles  re- 
mained in  said  solution  all  night,  they  were  not 
nearly  so  well  bleached  as  said  samples.  De- 
fendant further  states  that  the  longer  that  said 
solution  stood  in  the  vats,  the  weaker  it  be- 
oamej  and  the  less  action  it  had  upon  the  han- 
dles in  the  way  of  bleaching  them. 

It  does  not  appear  that  any  reply  was  fil- 
ed, but  the  case  was  tried  as  though  a  gen- 
eral denial  of  the  new  matter  had  been  filed. 
Upon  trial  before  the  court  and  a  Jury  ver- 
dict and  Judgment  went  for  defendant,  and 
plaintiff  appealed. 

Appellant  makes  many  assignments  of  er- 
ror, but  all  of  consequence  might  be  consid- 
ered under  the  question:  (1)  Was  there  a 
warranty,  and  a  breach  thereof?  Defendant 
manufactures  many  varieties  of  ash  handles 
at  Poplar  Bluff,  Mo. ;  and  it  appears  that  a 
handle  which  is  whiter  than  the  natural  wood 
is  of  greater  commercial  value.  This  pat- 
ented process  of  bleaching  handles  is  Intend- 
ed to  bleach  the  handles,  and  thereby  make 
them  of  more  value  commercially.  Some 
time  In  the  summer  of  1915  defendant  re- 
ceived a  circular  letter  from  plaintiff  regard- 
ing this  bleaching  process,  and  wrote  plain- 
tiff. After  some  correspondence,  defendant 
sent  to  plaintiff  some  handles  of  its  manu- 
facture to  be  bleached,  so  U  might  be  seen 


bow  tbe  process   worked.     On   August  12, 
1915,  plaintiff  wrote  defendant: 

"Your  favor  of  the  10th  inst.  received,  and  in 
answering  will  say  that  tbe  cost  of  treating  han- 
dles by  our  process  runs  all  the  way  from  3 
cents  to  12  cents  per  dozen,  depending  upon  the 
size  of  the  handles  and  the  color  you  want  to 
obtain.  We  understand  from  your  letter  that 
you  manufacture  'D'  shovel  handles.  These  cost 
less  than  12^  per  dozen.  Fork  and  hoe  handles 
run  about  twelve  cents  per  dozen  and  small 
hammer  handles  about  3  cents  a  dozen.  The 
cost  of  installation  is  hardly  worth  mentioning, 
as  it  merely  consists  of  a  tank  with  suitable 
crates.  We  install  the  process  at  your  plant, 
teach  you  or  your  appointee  the  art  of  bleach- 
ing and  give  you  the  entire  formula  for  con- 
cocting the  chemicals,  whereupon  you  are  at 
liberty  to  buy  said  chemicals  in  the  open  mar- 
ket. We  protect  our  end  by  charging  a  royalty, 
with  a  certain  minimum  guaranteed,  payable 
every  month.  As  most  concerns,  who  are  now 
using  our  process,  do  not  want  it  to  be  official, 
we  have  adopted  the  policy  not  to  refer  to  any 
concerns,  but  it  may  be  enough  to  say  that  we 
have  been  in  the  market  for  two  years,  and  for 
the  last  eighteen  months  several  handle  concerns- 
have  been  running  our  process  with  great  satis- 
faction, which  you  undoubtedly  have  noted  from 
the  white  products  appearing  in  the  market  to- 
day." 

On  August  28th  plaintiff  wrote  defendant: 
"We  are  returning  to  you  to-day  under  spe- 
cial cover  all  the  handles  you  sent  us  for  treat- 
ment and  sincerely  trust  you  may  see  a  great  im- 
provement in  same.  You  will  find  on  the  'O' 
shovel  handle  that  there  are  some  dark  spots- 
around  the  iron.  This  is  caused  by  the  iron, 
which  corroded  in  the  bath ;  therefore  tlie  shovel 
handles  must  be  treated  before  the  iron  is  ap- 
plied. We  trust  that  we  shall  receive  an  early 
communication  from  you  in  which  you  approve- 
of  the  samples  and  shall  be  glad  to  have  our 
representative  call  v^-ith  a  view  of  making  aa 
agreement  for  installing  our  process  at  your 
plant  in  the  near  future/' 

Plaintiff's  agent,  Mr.  Alexander,  came- 
from  Chicago  to  Poplar  Bluff,  and  on  Sep- 
tember 6,  1915,  the  license  agreement  was 
entered  iJato.  This  a«eat  of  plaintiff  repre- 
sented that  the  bandies  could  be  bleached  a» 
were  the  samples,  and  at  a  cost  ranging  from 
12  cents  to  3  cents  per  dozen,  according  to- 
tbe  size  and  length.  Defendant  knew  noth- 
ing about  the  chemicals  Used,  the  i^r^aratlon 
of  the  solution,  the  cost,  nor  anything  about 
it,  as  all  these  were  secrets  which  were- 
divulged  to  licensees  only.  While  at  Poplar 
Bluff  and  after  the  license'  agreement  was 
executed  plaiutlff's  agent  gave  defendant 
oral  and  written  directions  as  to  bow  tbe- 
bleaching  solution  was  prepared,  and  how 
oi)erated.  On  September  8th  plaintiff,  sup- 
plementing these  instructious,  wrote  defend- 
ant: 

"Our  Mr.  Alexander  has  returned  from  hi» 
visit  at  your  plant  and  has  handed  us  the  signed 
contract  and  check  for  $100,  for  which  please  ac- 
cept our  thanks.  We  are  inclosing  herewith  a. 
copy  of  said  contract  for  your  files.  According 
to  your  output,  we  will  ask  you  to  have  a  sauare 
wooden  tank  made  up,  the  size  to  be  about  9  feet 
long,  3  feet  wide  and  abont  6  feet,  2  inches  deep, 
inside  measurements.  This  tank  should  be  di- 
vided into  tbree  equal  sections  and  if  possible 
sunk  in  the  floor  so  it  is  only  about  12  inches 
above  the  floor.  To  this  tank,  we  will  ask  you 
to  have  made  six  crates  of  a  size  so  that  tnev 
will  just  fit  Inside  each  partition  in  your  tank 
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and  aUm  please  make  a  suitable  corer.  (or  said 
crates.  The  crates  must  be  open  so  that  the 
liquid  can  flow  in  and  out  freely.  We  suppose 
that  yon  have  a  tally  at  your  plant  If  not,  a 
tally  will  be  necessary  so  as  to  raise  the  crates 
in  and  out  of  the  tank.  It  will  also  be  advisable 
for  you,  by  this  time,  to  order,  say  three  bar- 
rels of  Albone  from  Roessler  ft  Hasslacher, 
Chemical  Co.,  100  William  street.  New  York 
City,  and  a  small  drum  of  silicate  of  soda  from 
the  same  place.  When  the  chemicals  have  ar- 
rived and  the  tank  is  in  place,  please  be  kind 
enough  to  let  na  know  aiid  the  writer  and  his 
assistant  wUl  come  down,  aiid  install  tine  process 
at  your  plant  If  there  is  any  other  detailed 
information  you  would  Hke,  please  let  us  know 
and  we  will  be  very  pleased  to  enlighten  yon 
fully  on  the  subjects.''^ 

[1,2]  It  clearly  appears  that  defendant 
was  not  dealing  at  arm's  length  with  plain- 
tiff, and  on  equal  footing,  so  that  the  rule 
of  caveat  emptor  might  be  invoked.  Here 
the  defendant  knew  absolutely  nothing  about 
plaintiff's  bleaching  process,  and  necessarily 
relied  upon  the  representations  of  plaintiff. 
In  the  very  nature  of  things  defendant  could 
not  know,  as  plaintiff's  process  was  a  secret 
which  would  bo  divulged  only  when  the  de- 
fendant became  a  licensee  of  the  p&.t«nted 
process.  Plaintiff  contends  that  all  repre- 
sentations made  prior  to  the  execution  of  the 
lease  were  merged  therein,  and  that  defend- 
ant could  not  set  up  as  defensive  any  repre- 
sentations made  prior  to  the  execution  of 
the  written  lease.  Also  plaintiff  insists  that 
any  representations  made  after  the  execution 
of  the  lease  were  incompetent  for  any  pur- 
pose, and  likewise  not  available  as  a  defense. 
.Appellant  in  its  original  brief  proceeds  main- 
ly on  the  theory  that  defendant  is  nelying 
upon  fraud  to  avoid  liability  and  contends 
that  the  answer  and  evidence  do  not  sustain 
that  defense.  Defendant  is  relying  upon  a 
warranty,  and  insists  that  the  warranty  has 
been  completely  breached.  In  plaintiff's  re- 
ply brief,  however.  It  says: 

"The  contract  involved  in  this  case  is  in  writ- 
ing, complete  within  itself;  it  is  unambiguous, 
and  contains  no  warranty  or  reprebedtation  as 
to  the  cost  of  operating  the  process.  Nor  does 
the  contract  contain  any  reference  to  the  sam- 
ples which  respondent  has  adopted  as  the  main- 
spring of  its  (fefense.  The  rule  is  clear  that  in 
such  case  all  prior  verbal  negotiations  and  mat- 
ters are  merged  in  the  formal  written  contract, 
and  snch  antecedent  matters  cannot  be  proven 
for  the  purpose  of  ingrafting  upon  the  contract 
a  warranty  or  agreement  which  does  not  appear 
in  the  terms  of  the  written  instrument" 

Here  clearly  appears  plalntilTs  attitude 
towards  the  question  of  warranty,  and  that 
In  a  nutshell  is  that  since  the  written  li- 
cense does  not  make  reference  to  any  sam- 
ples or  warranty  that  there  can  be  no  snch 
defense  set  up.  Not  only  did  plaintiff  rep- 
resent by  letter  prior  to  the  day  the  license 
was  executed  that  its  process  would  bleach 
tiandles  of  the  character  of  the  samples,  and 
substantiaUy  as  well  as  the  samples  were 
bleadied,  and  at  a  cost  of  12  cents  per  dozen 
or  less  accM^ing  to  the  size  and  length  of  the 
bandies;  but  oo  the  day  the  license  was 
executed,  and  practically  at  the  time  thereof, 
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plaintiff's  jcepresentative,  then  at  Poplar 
Bluff  for  the  purpose  of  closing  up  this  lease^ 
made  substantially  the  samevrepresentations. 
These  were  clearly  representations  of  fact 
about  which  defendant  had  no  knowledge 
and  relied  upon  plaintlfTs  representations, 
and  was  induced  thereby  to  enter  into  the 
agreement  whereby  it  became  the  licensee  of 
plaintiff's  pateht  with  the  privilege  of  using 
said  process  under  the  terms  and  conditions 
of  the  lic«)se.  In  Bums  t.  Limerick,  178 
Mo.  Appt  149,  165  S.  W.  1168,  It  is  said: 

"  'Any  a£rmatipn  of  fact  and  any  promise  by 
the  seller  relating  to  the  goods  is  an  express 
warranty  if  the  natural  tendency  of  such  affirma- 
tion or  promise  is  to  induce  the  buyer  to  pur- 
chase the  goods  and  if  the  buyer  purchased  the 
goods  relying  thereon.'  •  •  •  'A  positive  rep- 
resentation of  fact  is  enough  to  render  him  lia- 
ble. The  distinction  between  warranty  and  rep- 
resentation which  is  important  in  some  branches 
of  thelaw  is  not  appropriate  here.  The  repre- 
sentation of  fact,  which  induces  a  bargain,  is  a 
warranty.'  Such  statements  could  not  be  deem- 
ed mere  antecedent  representations  because  by 
being  reiterated  on  the  day  of  sale,  they  iu'- 
nished  a  part  of  the  contract  when  concluded. 

It  is  true  that  the  contract  of  sale  In  tht 
case  of  Bums  v.  Llmerldi,  supra,  was  oral, 
but  on  principle  we  do  not  think  that  this 
alters  the  situation.  Had  an  ordinary  prom- 
issory note  been  given  In  payment  for  the 
Jack  in  the  Limerick  Case,  it  would  of  course 
be  in  writing,  but  no  warranty  would  be 
specified  therein,  yet  can  it  be  urged  that  such 
would  have  precluded  plaintiff  in  that  case 
from  proceeding  for  damages  upon  the  war- 
ranty. 2  Mechem  on  Sales,  §;  1234,  12SS,  re- 
q>ecting  express  warranties,  says : 

"An  exprees  warranty  is  a  direct  and  positive 
affirmation  or  assertion  made  by  the  seller,  as 
part  of  the  contract  of  sale,  relating  to  Bome 
matter  of  fact  respecting  the  title,  quality,  char- 
acter, or  condition  of  the  thing  sold,  under 
such  circumstances  that  it  may  fairly  be  re- 
garded by  the  buyer  as  a  promise  or  under- 
taking on  the  part  of  the  seller  that  the  fact 
is  as  he  ao  affirms  or  asserrts,  and  which  the 
buyer  relies  upon  as  such  in  making  the  pur- 
chase. In  order  to  constitute  an  express  war- 
ranty no  particular  language  is  necessary.  It 
is  not  required  that  it  shall  be  in  writing,  or 
be  made  in  specific  terms;  and  it  is  not  at  all 
necessary  that  the  word  'warrant'  or  'warranty' 
shall  be  used.  Any  direct  and  positive  affirmti- 
tion  of  a  matter  of  fact  as  distinguished  from 
a  mere  matter  of  opinion  or  judgment,  made  by 
the  seller  dnring  the  treaty  of  sale  and  as  a  part 
of  the  contract  designed  by  him  to  induce  the 
action  of  the  purchaser  and  actually,  to  some 
extent  at  least,  relied  upon  by  the  latter  in 
making  the  purchase,  it  win  be  deemed  to  be 
a  warranty." 

Hess  V.  Bhrllch,  166  Mo.  App.  636,  150  S. 
W.  716,  Is  a  case  where  plaintiff  purchased 
some  billiard  and  pool  tables.  He  was  to  get 
tables  with  a  certain  diaracter  of  cushion; 
the  tables  were  furnished  with  a  different 
character  and  Inferior  cushion.  He  kept 
them  quite  a  while,  and  upon  discovery  that 
the  cushions  were  not  as  r^resented,  he  ten- 
dered back  the  tables  and  brought  suit  to 
recover  what  he  had  paid  thereon.  The  writ- 
ten order  signed  by  plaintiff  contained  no 
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refer^ice  to  the  character  of  cnshlon.  The 
order  contained  this  notice : 

"Purchasers  ate  hereby  notified  that  all  arti- 
cles bargained  for  must  be  enumerated  on  the 
contract  before  signing,  and  only  such  goods 
will  be  furnished  as  are  herein  mentioned.  All 
claims  for  shortage  or  noncompliance  with  the 
contract  must  be  made  within  five  days  of  de- 
Uvery  of  the  goods." 

Plaintiff  in  that  case  was  denied  the  light 
to  recover  on  the  count  In  his  petition  to  re- 
scind and  recover  back,  because  he  had  kept 
the  tables  too  long  without  complaint,  and 
liecause  there  was  a  metal  plate  on  the  rails 
which  showed  the  tables  were  equipped  with 
a  different  cushion  than  what  was  r^resent- 
ed;  but  the  court  said: 

"But  plaintiff  has  the  right  to  maintain  his 
action  for  breach  of  warranty.  We  believe  the 
written  order  in  evidence  did  not  contain  all 
the  contract,  and  that  it  was  not  the  intention 
of  the  parties  that  it  should.  It  is  hardly  proba; 
ble  that  the  tables  were  bought  without  some 
understanding  as  to  their  description,  character, 
material,  etc.  However,  plaintiff's  measure  of 
damages  in  such  case  would  be  the  difference 
between  the  value  of  the  tables  as  they  were 
represented  and  the  actual  value  at  the  time  of 
the  delivery." 

And  so  we  think  in  the  instant  case  that 
it  is  not  probable  that  defendant  would  buy 
this  license  which  gave  it  the  privilege  of 
using  plaintiffs  bleaching  process  without 
some  definite  understanding  of  its  character 
and  usefulness.  As  UlustratiTe  of  the  ex- 
press warranty  which  defendant  relies  upon 
and  particularly  by  analogy  illostratlve  of 
the  case  at  bar  is  Berger  Mfg.  Co.  r.  Crltes, 
178  Mo.  App.  218,  166  S.  W.  1163.  That  was 
an  action  to  recover  a  balance  due  for  cer- 
tain patented  building  material.  The  de- 
fense was  a  counterclaim  for  breach  of  an 
implied  warranty.  In  disposing  of  this  fea- 
ture of  the  case  the  court  invoked  the  rule 
laid  down  in  Hotel  Co.  v.  Wharton,  79  Fed. 
45.  24  C.  C.  A.  441: 

"Where  a  manufacturer  contracts  to  supply 
an  article  which  he  manufactures  to  be  applied 
to  a  particular  use  of  which  he  is  advised,  so 
that  the  buyer  necessarily  tnlsts  to  the  Judg- 
ment and  skill  of  the  manu&cturer,  there  » 
an  implied  warranty  that  the  article  shall  be 
reasonably  fit  for  the  use  to  which  it  is  to  be 
applied." 

Thus  It  appears  that  had  plaintiff  not 
made  representations  of  fact  so  as  to  create 
an  express  warranty,  and  had  sued  to  recover 
the  monthly  amounts  alleged  to  be  due,  de- 
fendant could  certainly  have  Invoked  the 
rule  of  implied  warranty  as  laid  down  supra 
in  Manufacturing  Co.  v.  Crltes.  To  the  same 
effect  are  Skinner  v.  Olass  Co.,  103  Mo.  App. 
660,  77  S.  W.  1011;  Armstrong  t.  Tobacco 
Co.,  41  Mo.  App.  264;  St.  Louis  Brewing 
Ass'n  T.  McEnroe,  80  Mo.  App.  420;  Creasy 
T.  Gray,  88  Mo.  App.  454. 

The  evidence  on  the  part  of  the  defendant 
in  the  case  at  bar  tends  to  show  that  It  fol- 
lowed substantially  the  directions  and  in- 
structions given  it  in  undertaking  to  bleach 
Its  handles,  and  that  the  process  failed  en- 
tirely to  bleach  the  handles  anything  like  the 


samples,  and  that  the  degree  oC  bleaelilng 
obtained  was  in  cost  so  far  In  excess  (d  tho 
amount  represented  that  instead  of  the 
bleaching  amounting  to  an  asset  it  resulted 
in  a  loss  and  burden;  that  the  handles  when 
put  through  the  process  were  not  Increased 
in  value  sufficient  to  pay  for  the  coet  of 
bleaching,  to  say  nothing  about  the  labor 
that  was  necessarily  expended.  Plaintiff 
merely  sold  defendant  a  license  to  use  a  pat- 
ented process,  and  the  license  in  evidence 
which  plaintiff  calls  the  contract,  outside  of 
granting  a  privilege,  merely  fixes  the  terms 
of  payment  as  would  a  promissory  note 
where  a  buyer  gives  his  note  in  payment  for 
something  bought  It  was  represented  as  a 
positive  fact  that  the  use  of  this  process  as 
directed  would  bleach  handles  like  the  sam- 
ples bleached  for  defendant  before  the  li- 
cense agreement  was  entered  into.  On  Au- 
gust 20th,  before  the  license  agreonent  was 
executed  on  September  6th,  plaintUf  wrote 
defendant: 

"Your  favor  of  the  18th  inst  to  liand  and 
also  one  dozen  handles  which  you  want  us  to 
treat  by  our  process.  In  looking  over  the  han- 
dles we  find  that  some  of  them  contain  different 
colors,  and  if  we  are  not  badly  mistaken  they 
have  been  partlr  treated  by  some  kind  ot  chem- 
icals. We  shall,  however,  treat  all  of  the  han- 
dles and  return  them  to  you  for  your  inspection 
at  an  early  date,  and  sincerely  trust  that  they 
may  be  entirely  satisfactory  to  you,  so  that  we 
may  be  able  to  install  our  process  at  your  plant 
at  an  early  date." 

Clay  Hanna,  testifying  for  defmdant,  said, 
and  this  is  not  disputed: 

"Mr.  Alexander  was  at  our  place  after  we 
had  gotten  these  handles  back  and  saw  them, 
and  he  looked  at  them  and  says.  That  is  the 
very  stuff;  that  represents  the  work  that  will 
cost  you  12  cents  a  doien.'  He  represented  to 
us  that  handles  could  be  bleached  to  the  degree 
of  whiteness  that  these  samples  were,  at  a  cost 
of  not  to  exceed  12  cents  a  dozen  and  smaller 
handles  in  proportion." 

The  Mr.  Alexander  referred  to  was  the 
agent  ot  plaintifr,  and  made  the  representa- 
tions practically  coincident  with  the  execu- 
tion of  the  license  agreement  at  Poplar  Bluff. 
Plaintiff  passes  this  over  with  a  flourish  that 
this  and  all  prior  representations  of  a  simi- 
lar character  amount  to  no  more  than  "puf- 
fing" the  process.  There  are  coses  of  course 
where  eptravagant  statements  have  been 
held  to  attain  no  greater  dignity  than  mere 
"puffing,"  but  counsel  for  appellant  hare  cit- 
ed no  case,  nor  have  we  found  one  where  the 
parties  were  dealing  as  they  were  in  the  case 
at  bar  with  knowledge  of  the  thing  about 
which  an  agreement  is  about  to  be  made  all 
on  <Mie  side,  obviously  Impossible  for  the 
other  party  to  be  informed,  that  such  extrav- 
agant statements  have  been  permitted  to  be 
smothered  under  the  guise -of  "puffing." 

[S,  4]  Where  there  is  a  warranty,  and  It 
Is  breached  by  the  seller,  the  purchaser  may 
maintain  an  action  against  the  seller  tor  the 
breach,  or  he  may  keep  the  thing  sold.  If  a 
chattel,  and  set  up  against  an  action  for  tba 
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price  the  breacb  of  warranty  In  diminution 
or  extinction  of  the  price.  6  Elliott  on  Con- 
tracts, I  BllO;  Branson  v.  Turner,  77  Mo. 
489;  El  Paso  Milling  Co.  v.  Davis,  194  Mo. 
App.  7,  183  8.  W.  361;  Eversole  v.  Hanna, 
184  Mo.  App.  446,  171  S.  W.  25.  This  de- 
tense  to  <m  action  for  the  purchase  price  Is 
only  complete,  however,  when  the  damages 
from  the  breach  are  equal  to  the  cost,  or 
where  the  article  Is  of  no  valne  at  all.  B 
Elliott  on  Contracts,  f  BllO;  Albaugh  Bros., 
Drover  ft  Co.  v.  Lynal  et  aL,  47  Ind.  App.  30, 
83  N.  E.  678 ;  Pease  OU  Co.  v.  Monroe  Coun- 
ty OU  Co.,  78  Misc.  Kep.  28B,  138  N.  T.  Supp. 
177 ;  Huntington  y.  Lombard  et  aL,  22  Wash. 
202,  60  Pac.  414. 

[S]  While  defendant's  Instruction  is  not 
free  from  error  in  not  submitting  the  pro 
tanto  diminution  of  plaintiff's  recovery  If 
tbe  process  was  found  to  be  of  any  value, 
yet  plaintiff  asked  no  Instruction  on  that 
theory,  and  makes  no  complaint  here  on  that 
feature  of  defendant's  Instruction;  and  as 
the  evidence  on  behalf  of  defendant  tended 
to  show  strongly  that  the  process  was  abso- 
lutely worthless,  we  are  not  disposed  to  dis- 
turb the  verdict.  Defendant  submitted  the 
Issues  on  the  theory  that  if  there  was  a  war- 
ranty that  the  process  would  bleach  handles 
of  the  kind  and  character  of  the  samples 
and  to  the  degree  said  samples  were  bleach- 
ed at  a  cost  of  12  cents  "per  dozen  or  less  In 
proportion  to  the  size  and  length  of  the  han- 
dles, and  that  this  warranty  was  breached, 
that  then  plaintiff  could  not  recover.  Plain- 
tiff requested  and  was  given  Instructions  oa 
the  alleged  breach  of  warranty  on  the  same 
theory. 

We  find  no  substantial  error  In  the  record, 
and  under  the  evidence  the  Judgment  was 
clearly  for  the  right  party,  and  Is  afllrmed. 

STURGIS,  P.  J.,  and  PARRINGTON,  J., 
concur. 


SCOTT  V.  DAVIS  et  al.    (No.  12684.) 

(Kansas  City  Court  of  Appeals.     MissourL 
Jan.  28.  1918.) 

1.  Dismissal  and  Nonsuit  4=981(9)— Rein- 
statement—Consent. 

Where  a  case  was  dismissed  for  want  of 
prosecution  without  knowledse  of  the  parties 
and  they  appeared  at  a  Bubsequcnt  term  of 
court  and  tned  the  case,  they  wUl  be  held  to 
have  consented  to  a  reinstatement  of  the  case. 

2.  CoBPOBATiONs  *=9ll7  —   Expiration   op 

GHABIB»— ISBTTK   OF    STOCK- TSANSVUn-VA- 

UDiTT— Rights  or  Holdebs. 
Where  the  diarter  of  a  corporation  had  ex- 
pired withont  knowledge  of  the  parties  and  a 
transfer  of  stock  was  made  and  new  certificates 
were  issued  and  pledged  for  the  purchase  price, 
an  assignee  of  the  purchaser,  upon  discover- 
ing the  fact,  could  repudiate  and  demand  a 
retnm  of  the  consideration,  but  she  could  not, 
at  the  same  time,  organize  a  new  corporation 
and  retain  the  assets  and  corporate  name,  but, 
having  done  »o,  she  will  be  held  <o  have  waived 
the    lack   of  Incoiporation,    and   although   the 


shares  themselves  are  void,  they  should  be  tak- 
en as  representing  the  assets  of  the  company  in 
determining  the  rights  of  the  parties  interested. 

3.  JtJOGMENT  «=>252(5>— Issues— RxuEF  un- 
der General  Prayer. 

Although  a  petition  in  equity  counts  ujion 
a  cause  of  action  which  the  court  cannot  prop- 
erly grant,  the  defendant  cannot  complain, 
where  the  court  under  the  general  prayer  grants 
other  proper  relief  consistent  with  the  case 
made  by  the  petition. 

4.  Corporations  «=>123(2^  —  Pledge  or 
Shares— Conversion  of  (Jorporatb  Phop- 
ebtt  — Void  Contract  —  Division  of  As- 
sets. 

Where  one  pledged  stock  of  a  oorporatien 
issued  after  the  charter  expired,  the  condition 
being  that  on  failure  to  mako  a  oayment  she 
should  forfeit  the  stoclc,  except  84  shares  there- 
of, and  she  converted  the  assets  and  fraudulent- 
ly started  another  corporation,  when  she  found 
mat  the  charter  had  expired,  and  that  the 
stock  was  void,  the  court  erred  in  decreeing 
that  she  should  forfeit  all  her  stock,  unless  the 
amount  owing  the  pledgee  be  paid,  because  the 
original  contract  should  be  followed  as  near  as 
possible  and  she  should  be  required  to  pay  all 
installments  in  default  and  execute  a  new  con- 
tract by  which  her  rights  as  to  the  84  shares 
should  be  preserved  and  in  which  she  should 
pledge  her  interest  in  the  new  corporation  for 
the  satisfaction  of  the  amount  still  owing  un- 
der the  contract. 

Appeal  from  CJlrcuIt  Court,  Jackson  Coun- 
ty ;  Clarence  A.  Bumey,  Judge. 

Suit  In  equity  by  Laura  O.  Scott  against 
Mary  M.  Davis,  Mary  Marsh,  Irby  W.  Davis, 
and  John  Sterling  Royal  Remedy  Compn- 
ny,  a  corporation.  Decree  for  plaintiff,  and 
defendants  appeal.  Reversed  and  remanded, 
with  directions. 

H.  V.  Wieman,  of  Kansas  City,  for  appel- 
lants. John  D.  Myers,  of  Kansas  City,  for 
respondent. 

BLAND,  J.  In  1884  a  corporation,  to  con- 
tinue 25  years  and  known  as  The  John  Ster- 
ling Royal  Remedy  Company,  was  organised 
under  the  laws  of  Missouri  to  manufacture 
and  sell  medicines.  The  capital  stock  con- 
sisted of  500  shares.  The  charter  expired 
In  1909,  but,  without  any  knowledge  of  such 
expiration  on  the  part  of  any  of  the  parties 
concerned  In  the  transactlon/i  herein  discuss- 
ed, the  company  continued  to  do  business  un- 
til October,  1914.  On  October  8,  1912,  one 
James  W.  Oldham  owned  416  shares  of  said 
capital  stock,  and  one  Mary  Well  owned  the 
remaining  84  shares.  On  that  date  said  Old- 
ham by  contract  in  writing  (hereinafter  call- 
ed the  Oldham  contract)  sold  to  said  Mary 
Well  all  of  bis  capital  stock  In  the  company 
for  the  snm  of  $6,000,  of  which  sum  said 
Mary  Well  paid  $1,000  in  cash,  and  was  to 
pay  the  balance  In  monthly  installments.  To 
secure  the  deferred  payments  all  of  the  capi- 
tal stock  of  the  company  was  surrendered  and 
canceled,  and  new  stock  was  Issued  In  the 
name  of  Mary  Weil,  who  Indorsed  the  same  in 
blank  and  turned  the  certificates  over  tc  said 
James  W.  Oldham.  These  shares  at  the  time 
of  the  trial  were  In  the  possession  of  the 


4=9ror  other  cases  see  suna  tople  and  KST-NUKBBR  In  all  Ker-Numbered  Digests  and  Indexes 
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plaintiff,  who  was  ttie  assignee  of  said  Old- 
liam. 

By  the  terms  of  the  Oldham  contract  It  was 
provided  that,  in  case  Mary  Well  made  de- 
fault in  the  paym^it  Of  any  sum  of  money 
when  the  same  became  due  under  said  con- 
tract, the  said  James  W.  Oldham  then  might 
declare  the  contract  and  all  further  right, 
title,  and  interest  of  said  Mary  Well  in  and 
to  said  certificates  of  stoclc  terminated,  save 
and  ^cept  as  to  84  shares  thereof,  and  that 
the  said  Mary  Weil  and  all  persons  acting 
nnder  her  should  at  once  resign  from  all 
offices  in  the  corporation  and  deliver  said 
corporation  and  all  of  Its  assets  over  to  said 
Oldham ;  that  all  money  theretofore  paid  to 
Oldham  should  be  retained  by  him  as  liqui- 
dated damages. 

Mary  Weil,  as  provided  by  said  contract, 
took  possession  of  the  corporation  and  of 
all  its  offices,  assets,  and  business,  and  the 
business  of  the  corporation  was  thereafter 
carried  on  by  her,  and  she,  as  long  as  she  re- 
tained her  interest,  made  the  payments  pro- 
vided for  in  the  contract  as  the  same  became 
due.  In  February,  1913,  Mary  Well  by  a 
contract  In  writing  sold  to  the  defendant 
Mary  M.  Davis  two-thirds  of  her  interest  In 
the  company,  and  it  was  provided  In  said 
contract  that  the  payments  on  the  Oldham 
contract  should  be  continued  by  said  Mary 
Well  and  Mary  M.  Davis.  Shortly  thereafter 
Mary  Well  sold  to  Mary  Marsh  her  remaining 
one-third  of  the  stock,  and  the  latter  sold  this 
stock  to  Mary  M.  Davis.  Mary  M.  Davis 
thereupon  took  possession  of  the  corporation 
and  its  offices  and  assets,  and  the  business 
was  thereafter  carried  on  by  her  and  under 
her  control  until  October  1,  1914,  and  up  to 
that  time  all  payments  on  the  Oldham  con- 
tract were  met  and  paid  by  her. 

In  September,  1914,  Mary  M.  Davis  was  no- 
tified by  the  secretary  of  state  that  the  char- 
ter of  the  company  had  expired.  This  was 
the  first  knowledge  that  any  of  these  parties 
had  of  the  expiration  of  the  corporation. 
Thereupon  the  defendant  Mary  M.  Davis  fail- 
ed to  do  anything  toward  having  the  corpora- 
tion wound  up  as  provided  by  section  2995, 
R.  S.  1009,  but  proceeded  to  form  a  new  cor- 
poration without  notifying  any  of  the  par- 
ties interested  of  any  of  the  facts.  The  new 
company  was  organized  under  the  name  of 
the  John  Sterling  Royal  Remedy  Company, 
with  a  capital  stock  of  $5,000,  divided  into 
50  shares;  48  shares  were  Issued  to  Mary 
M.  Davis  and  1  share  each  to  defendants 
Irby  W.  Davis  and  Mary  Marsh. 

The  property  of  the  old  company  consisted 
of  furniture,  mailing  lists,  formulas,  trade- 
marks, patents,  and  the  trade-name.  The 
formulas  and  the  trade-name  had  t)een  in  use 
for  over  25  years.  Although  Mary  M.  Davis 
at  the  trial  claimed  that  nothing  but  the 
trade-name  was  used  in  the  new  corporation, 
the  evidence,  we  think,  shows  that  all  of  the 
assets  of  the  old  company  were  turned  over 


by  her  toy  aad  naed  by,  tlie  new  oompaiiT; 
Mary  M.  Davis  at  the  trial  testified  that,  in 
addition,  real  estate  of  the  value  ot  $3,000 
was  also  a  part  of  the  assets  upon  which  the 
new  company  was  incorporated.  We  think  a 
fair  consideration  of  the  evidence  shows  that 
this  real  estate  was  not  in  good  faith  made 
a  part  of  the  assets  of  the  new  company ;  tlie 
property  was  reconveyed  out  of  the  company 
only  a  few  days  aft«r  the  incorporation.  Aft- 
er the  formation  ot  this  new  company,  Mary 
M.  Davis  refused  to  make  any  further  pay- 
ments on  the  Oldham  contract,  and  on  Octo- 
ber 17, 1914,  plaintiff,  who  was  then  the  own- 
er of  said  contract,  served  a  written  notice  on 
her,  to  the  effect  that  the  latter's  rights  In 
all  of  the  shares  in  the  old  company,  except 
84  shares,  had  terminated.  But  Mary  M. 
Davis  refused  to  turn  over  to  plaintiff  the 
company  property.  On  October  23,  1914, 
plaintiff  instituted  this  suit  In  equity,  set- 
ting forth  In  her  petition  the  facts  of  the 
transaction,  claiming  to  be  the  absolute  own- 
er of  416  shares  of  the  stock  of  the  old  com- 
pany, praying  that  the  court  award  her  41.6 
shares  of  the  stock  of  the  new  corporation, 
which  was  the  proportion  of  the  total  number 
of  shares  in  the  new  company  that  James  W. 
Oldham's  416  shares  bore  to  the  entire  num- 
ber of  shares  of  the  old  company;  that  a  tem- 
porary Injunction  be  grranted  enjoining  the 
defendant  Mary  M.  Davis  from  in  any  man- 
ner disposing  of  her  stock  in  the  new  com- 
pany, and  that  the  new  company  be  enjoined 
from  transferring  any  shares  of  stock  on  its 
books  until  the  further  order  of  the  court 
and  until  the  temporary  injunction  might 
be  heard. 

Upon  a  trial  of  the  case  the  court  rendered 
Judgment  that  defendant  Mary  M.  Davis 
should,  within  10  days  from  the  date  of  said 
Judgment,  pay  to  the  plaintiff  $4,700,  being 
the  twlance  found  to  be  due  on  the  Oldham 
contract,  or  that  she,  within  said  10  days, 
on  behalf  of  herself  and  the  John  Sterling 
Royal  Remedy  Company,  transfer,  by  an  in- 
strument in  writing,  to  plaintiff  all  of  the 
rights  and  privileges  "to  use  the  trade-name. 
.  ue  John  Sterling  Royal  Remedy  Company,  in 
the  manafticture  and  sale  of  medicine  under 
the  copyright  formula  and  trade-mark  and 
trade-name,  and  the  right  to  advertise  and 
conduct  business  under  such  trade-name  In 
the  sale  of  such  medicines  and  remedies," 
etc.,  "If  such  instrument  be  executed  within 
said  time  then  upon  the  execution  thereof  the 
said  Mary  M.  Davis  and  John  Sterling  Royal 
Remedy  Company,  and  the  other  defendants 
herein  who  hold  under  her,  are  hereby  en- 
joined and  prohibited  from  interfering  there- 
after with  the  full  enjoyment  of  said  rights 
and  privileges,  so  granted  to  the  said  Lura 
O.  Scott,  and  prohibited  from  causing  John 
Sterling  Royal  Remedy  Company  interfering 
in  any  way  therewith,"  etc.  It  was  farther 
provided  In  said  decree  that  If  the  money 
should  not  be  paid  nor  said  instrument  exe- 
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euted,  the  defendants  be  prevented  from  in 
any  way  Interfering  with  the  plalntllF  herein 
from  setting  up  and  establishing  a  business 
to  continue  the  manufacture  and  sale  of  med- 
icine under  said  copyright  formula,  etc.,  and 
that  defendants  be  enjoined  from  using  the 
corporate  name,  John  Sterling  Royal  Remedy 
Company,  in  the  sale  of  medicines  or  in  Its 
business.  From  this  decree  defendants  have 
appealed. 

[1]  It  seems  that  at  a  prior  term  of  court 
this  cause  was  dismissed  for  want  of  prosecur 
tlon  without  the  knowledge  of  either  party, 
but,  without  knowing  this  fact  both  parties 
appeared  at  the  trial  and  voluntarily  sub- 
mitted th6  pleadings,  issues  and  evidence  to 
the  court,  and  said  Judgment  and  decree  was 
rendered  thereon.  While  there  can  be  but  one 
final  Judgment  in  a  cause,  and  when  the  cause 
is  dismissed  at  a  previous  term  of  court 
and  no  further  order  is  made  concerning  the 
same  at  that  term,  after  the  adjournment  of 
such  term  the  court  has  lost  Jurisdiction  of 
the  cause  and  is  powerless  to  reinstate  it, 
nevertheless,  the  cause  may  be  reinstated  by 
the  voluntary  appearance  and  consent  of  the 
parties,  although  at  a  subsequent  term. 
Brewing  Co.  v.  Hogg,  141  Mo.  App.  301,  125 
S.  W.  831.  As  the  parties  in  this  case  volun- 
tarily appeared  and  submitted  the  cause  to 
the  court  on  the  theory  that  no  prior  Judg- 
ment had  been  rendered  therein  dismissing 
the  case,  we  think  that  defendants  are  not 
now  In  a  position  to  complain.  As  was  said 
in  Oate  City  National  Bank  v.  Strother,  196 
S.  W.  447: 

"The  appellants  appeared  thereafter,  and, 
without  objection  based  on  the  point  now  urged, 
litigated  their  case,  and  had  all  the  opportunity 
for  defense  they  chose  to  employ." 

Under  the  circumstances  we  believe  de- 
fendants consented  to  the  reinstatement  and 
trial  of  this  case. 

[2}  Defendants  contend  that  as  the  corpo- 
ration expired  in  1909  all  acts  of  the  cor- 
poration thereafter  were  absolutely  void,  and 
the  title  to  the  property  was  by  statute  (sec- 
tion 2995,  R.  S.  1909)  devolved  upon  trustees 
for  the  settlement  of  its  affairs  and  the  dis- 
tribution of  its  assets;  tiiat  the  issuance  of 
the  new  shares  at  the  time  of  the  execution 
of  the  Oldham  contract  was  void;  that  the 
contract  between  Mary  Weil  and  Mary  M. 
Davis  was  likewise  void,  for  the  reason  that 
when  defendant  Mary  M.  Davis  purchased 
these  shares  from  said  Mary  Weil  it  was  the 
understanding  of  the  parties  tbat  they  were 
transferring  valid  shares  In  a  live  corpora- 
tion, and  as  it  proved  that  such  was  not  the 
case,  that  the  contract  was  void,  and  that 
the  defendant  Mary  M.  Davis  was  relieved 
from  further  payments  thereunder ;  and 
that  plaintiff,  the  assignee  of  Oldham,  had 
no  rights  under  such  void  contract,  and  that 
she  now  has  none.  While  it  may  be  conced- 
ed that  defendant  Mary  M.  Davis,  upon  a 
discovery  that  there  was  no  valid  corporation 
or  shares  of  stock  In  existence,  was  relieved 


I  from  further  payments  under  the  Oldham  and 
the  Well-Davis  contracts,  nevertheless,  this 
did  not  permit  her  to  convert  to  her  own  use 
the  assets  of  the  company  and  form  a  new 
corporation  with  the  same,  and  thereafter  to 
refuse  to  continue  her  payments  on  the  Old- 
ham contract.  The  assets  of  the  corporation 
belonged  to  the  stockholders,  It  appearing  that 
there  were  no  creditors,  and  when  Mary  M. 
Davis,  who  was  in  complete  possession  and 
control  of  the  old  company  found  out  the 
true  facts  concerning  its  status  as  a  corpora- 
tion, it  was  her  duty  to  call  in  all  the  inter- 
ested parties,  and  either  adjust  the  various 
Interests  by  reincorporating  the  company  and 
re-establishing  the  Oldham  contract  in  refer- 
ence to  the  new  company,  or  adjust  the  situ- 
ation in  some  other  manner,  or  repudiate  the 
Oldham  contract  altogether,  demand  the  re- 
turn of  the  money  that  would  be  due,  and 
turn  the  company  and  assets  over  to  plain- 
tiff to  be  by  her  disposed  of  as  provided  by 
section  2995,  R.  S.  1909.  But  Instead  of  do- 
ing any  of  these  she  wrongfully  sought  to  de- 
prive this  plaintiff  of  her  rights  in  the  as- 
sets of  the  old  company.  As  Mary  M.  Davis 
elected  to  retain  the  assets,  in  which  she 
had  no  Interest  except  that  glv^  her  by  the 
Oldham  and  the  Well-Davis  contracts  and 
the  sale  of  the  Marsh  stock  to  her  subject  to 
those  contracts,  she  must,  in  equity  and  good 
conscience,  be  deemed  to  have  waived  the 
lack  of  incorporation  of  the  old  company, 
and  the  rights  of  the  parties  now  should  be 
determined,  as  near  as  possible,  under  the 
terms  of  the  Oldham  contract.  And  in  de- 
termining the  rights  of  the  parties  the  shares 
of  stock  held  In  pledge  by  Oldham  and  his 
assignee  should  be  taken  as  representing  the 
assets  of  the  company,  and  while  the  shares 
themselves  were  void,  as  all  powers  of  the 
corporation  had  terminated  in  1900  (Bradley 
V.  Reppell,  133  Mo.  545,  32  S.  W.  645,  34  S. 
W.  841,  54  Am.  St.  Rep  685;  State  ex  rel. 
V.  Hannibal,  etc..  Rd.  Co.,  188  Mo.  332.  39 
S.  W.  910,  36  L.  R.  A.  457;  State  ex  rel.  v. 
Cape  Girardeau,  etc.,  Co.,  207  Mo.  85,  105  S. 
W.  761),  the  pledging  of  the  same  to  Oldham 
amounted  to  a  pledge  of  the  assets  of  the 
company  Itself  (7  R.  C.  L.  §  145).  Under 
these  circumstances  Oldham  or  the  plaintiff, 
his  assignee,  had  a  right  to  pursue  these  as- 
sets to  the  new  company,  as  they  constituted 
the  only  assets  of  such  company,  and  the  in- 
terests of  no  third  party  intervened.  And 
when  these  assets  were  found  to  be  in  the 
new  company,  plaintiff  had  a  right  to  be  re- 
stored in  the  new  company  to  the  rights  she 
lost  in  the  assets  of  the  old  company  by 
Mary  M.  Davis'  wrongful  conduct. 

[8]  Defendants  attack  the  petition  because 
they  say  that  it  counts  upon  an  alleged  cause 
of  action  wherein  plaintiff  asks  that  she  be 
given  the  same  rights  in  the  new  company  as 
the  shares  of  stock  pledged  to  her  gave  her  in 
the  old;  that  In  her  petition  she  states  that 
there  has  been  In  effect  a  foreclosure  of  the 
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pledge,  which  has  resulted  in  full  ownership 
by  plaintiff  of  416  shares  of  stock  bo  pledged, 
without  any  right  of  redemption  on  the  part 
of  the  defendants;  that  plaintlft  has  re- 
celyed  $1,700  or  more  money  under  the  Old- 
ham contract,  but  does  not  offer  to  restore 
the  money  which  has  been  actually  paid  up- 
on sold  stock ;  that  the  petition  falls  to  state 
a  cause  of  action  In  equity  by  reason  of  the 
maxim  that  "he  who  seeks  equity  must  do 
equity."  It  would  seem  that  In  equity  cases 
no  tender  is  necessary.  See  Whelan  v.  Rell- 
ly,  61  Mo.  565. 

However,  It  will  be  noted  that  the  court 
did  not  grant  the  relief  requested  by  plaintiff, 
but  under  plaintiff's  prayer  for  general  equi- 
table relief  granted  other  relief.  If  sufficient 
facts  are  stated  in  the  petition  to  entitle  her 
to  relief,  the  particular  relief  asked  may  be 
disregarded,  and  the  court  may  grant  any 
relief  consistent  with  the  case  made  by  the 
petition  and  with  the  issues.  Holland  t.  An- 
derson, 38  Mo.  55;  Sharkey  t.  McDermott, 
91  Mo.  647,  4  S.  W.  107,  60  Am.  Rep.  270. 

[4]  However,  we  do  not  believe  that  the 
court  should  have  decreed  that  defendants 
be  required,  on  condition,  to  turn  over  all  the 
assets  of  the  company  to  plaintiff.  While  the 
Oldham  contract  provided  that  In  «ase  the 
payments  were  not  made  all  the  assets 
should  be  turned  over  to  Oldham  (or  plain- 
tiff, his  assignee)  free  from  the  Interfer- 
ences of  Mary  M.  Davis,  nevertheless,  that 
contract  did  not  contemplate  that  Mary  M. 
Davis  have  no  further  Interest  In  the  com- 
pany, as  It  was  provided  that  she  should  still 
have  84  shares  out  of  the  total  of  500  shares 
of  the  old  company.  We  think,  then,  that  the 
decree  should  be  modified  so  as  to  provide  in 
effect  that  Mary  M.  Davis  reinstate  the  Old- 
ham contract  In  reference  to  the  shares  of 
stock  in  the  new  company,  and  that  she  be 
required  to  execute  a  new  contract  In  writ- 
ing, and  in  form  to  be  approved  by  the  court, 
pledging  all  of  the  stock  in  the  new  company 
to  plaintiff  for  the  unpaid  balance  due  on 
the  Oldham  contract  (after  paying  in  cash 
all  payments  in  arrears),  Mary  M.  Davis  to 
have  back  8.4  shares  In  case  she  make  de- 
fault in  such  new  contract;  the  new  con- 
tract to  he  in  terms  the  same  as  the  Oldham 
contract  so  far  as  the  changed  conditions  will 
permit.  If  Mary  M.  Davis  refuses  to  do  as 
indicated,  then  she  shall  be  ordered  to  pay 
to  plaintiff  the  unpaid  balance  on  the  Old- 
ham contract,  to  be  arrived  at  by  the  court ; 
and,  should  she  refuse  to  make  such  pay- 
ment, then  a  receiver  shall  be  appointed  to 
take  charge  of  all  the  assets,  tangible  and 
Intangible,  of  John  Sterling  Royal  Remedy 
Company,  who  shall  sell  them  under  order 
of  the  court,  and  of  the  proceeds  *^'/sot 
shall  be  paid  to  plaintiff  and  >«/soo  I>ald  to 
Mary  M.  Davis,  and  that  thereafter  defend- 
ants be  enjoined  from  using  the  name,  John 
Sterling  Royal  Remedy  Company,  or  a  name 


substantially  the  same,  in  the  manufacture 
or  sale  of  medicines  or  in  their  business. 
All  costs  of  this  case  shall  be  paid  by  de- 
fendant Mary  M.  Davis. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  proceed  as  directed.    All  concur. 


BPITBST  V.  GEE.     (No.  2180.) 

(Springfield  Court  of  Appeals.    MissourL    Feb. 

6,  1918.) 

1.  Sales  «=»268(2)  —  Wabbanties  —  Knowl- 
EDOB  OF  Defects. 

In  an  action  by  the  purchaser  of  a  mule, 
baaed  on  breach  of  a  warranty  of  soundness,  the 
seller's  knowledge  of  any  latent  defect  is  not 
material. 

2.  Sales  «^128  —  Bbeach  of  Wabeawtt  — 
Rkscisbioh. 

Where  defendant  warranted  a  mule  sold  to 
plaintiff  to  be  sound  and  it  had  heaves,  when 
plaintiff  offered  to  return  it  and  asked  that  his 
note  given  for  two  animals  be  canceled  to  the 
extent  of  the  value  of  the  mule,  there  was  a  re- 
scission. 

3.  Sales  «=»429  —  Bbxach  of  Wabraittt  — 
Rescission— Tender. 

Where  defendant  warranted  a  mule  sold  to 
plaintiff  to  be  sound  and  It  had  the  heaves,  and 
plaintiff  offered  to  return  it  and  demanded  a  re- 
lease of  his  note  to  the  value  of  the  mule  and 
brought  suit  in  damages  for  the  breach  of  war- 
ranty which  was  tried  on  the  theory  that  there 
had  been  a  tender  back,  tiie  defendant,  having 
repudiated  the  warranty  end  refused  the  tender, 
could  not  insist  on  a  formal  offer  in  the  petition. 

Appeal  from  Circuit  Court,  New  Madrid 
County;   Sterling  H.  McCarty,  Judge. 

Action  by  John  Spivey  against  John  T. 
Gee.  Judgment  in  the  Justice  court  for 
plaintiff,  and  defendant  appealed  to  the  cir- 
cuit court,  wherein  Judgment  ran  for  plain- 
tiff, and  defendant  appeals.  Affirmed  con- 
ditionally. 

Galllvan  &  Finch,  of  New  Madrid,  for  ap- 
pellant 

FARRINGTON,  J.  Plaintiff  bought  a 
span  of  mules  and  set  of  harness  from  the 
defendant  on  December  14,  1915,  giving  a 
note  for  $350  in  payment  The  controversy 
grows  out  of  a  complaint  about  one  of  the 
mules, 'the  white  mule;  there  being  a  charge 
of  a  breach  of  an  express  warranty  as  to 
its  soundness.  The  evidence  clearly  disclos- 
es that  the  white  mule  was  valued  at  $175 
by  both  plaintiff  and  defendant  In  the  trade. 
While  both  mules  and  the  harness  were 
bought  at  the  same  time  and  one  note  was 
given  for  the  price  of  all,  the  transaction  as 
to  the  mule  complained  about  was  separate, 
in  that  both  plaintiff  and  defendant  agree  in 
the  testimony  that  the  price  paid  for  it  waa 
$175.  The  sale  will  therefore  be  considered 
as  one  not  In  solldo.  Peterson  v.  Barbero, 
180  Mo.  App.  365,  167  S.  W.  1180. 

Plaintiff  commenced  suit  in  a  Jnstlce  court 
on  the  following  petition  (formal  parts  onait- 
ted): 
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"Plaintiff  atates  tbat  in  consideration  that  lie 
on  the  14tli  day  of  December,  1915,  at  the  re- 
qaest  of  the  defendant,  would  buy  of  him  a  cer- 
tain 8pan  of  mules  for  $350,  the  defendant 
promised  him  said  mules  were  sound ;  that  in 
consideration  of  said  promise  he  bought  said 
males  of  defendant  and  paid  him  therefor  the 
sum  of  $350;  and  plaintiff  says  that  one  of 
said  mules  was  unsound  and  diseased  with  the 
heaves  and  was  of  no  value  to  the  plaintiff  and 
he  has  been  to  an  expense  of  $20  in  tryih;;  to 
cure  said  mule.  Wherefore,  he  has  sustamed 
damages  in  the  sum  of  $185,  for  which  he  asks 
judgment." 

On  appeal  to  the  circnit  court  a  trial  by 
jury  resulted  In  a  verdict  and  Judgment  In 
plalntlfrs  favor  for  $175.  'Defendant  ap- 
peals, alleging  that  the  trial  court  erred  in 
giving  the  Instmctiong  asked  by  plaintiff. 

[1]  The  first  tnatmctlon  l8  criticized  be- 
cause it  tails  to  require  a  finding  that  the 
defendant  knew  of  the  mule  being  diseased 
or  was  "afBicted  with  a  latent  defect."  The 
authorities  cited  are  to  the  effect  that,  unless 
the  owner  knows  of  the  disease,  be  is  not 
KuUty  of  fraud,  and  that  an  action  based  on 
fraud  is  not  sustained.  The  present  salt, 
bowever,  Is  based  on  a  warranty  of  sound- 
ness, and  in  such  case  the  owner's  knowledge 
of  such  latent  defect  is  not  material. 

[2]  The  second  instruction  is  as  follows: 

"The  conrt  instructs  the  jury  thai,  if  they  be- 
lieve from  the  evidence  that  on  the  day  and 
date  alleged  in,  the  petition  the  plaintiff  pur- 
chased of  defeqdant  one  span  of  mules  for  the 
sum  of  $360,  and  that  at  the  time  of  said  sale 
the  defendant  warranted  said  moles  to  be  sound 
and  perfect,  and  if  they  further  believe  from  the 
evidence  that  one  of  said  mules  was  afflicted 
with  a  disease,  commonly  called  heaves,  and 
that  the  defendant  failed  to  disdose  said  fact 
to  the  plaintiff,  then  their  finding  should  be  for 
plaintiff  in  the  sum  of  not  more  than  $175."  . 

This  is  a  suit  for  the  recovery  of  the  pur- 
chase iirice  of  a  mule,  and,  while  the  petition 
asks  for  damages  sustained  for  doctoring  the 
animal,  the  verdict  and  judgment  went  for 
Just  the  amount  both  parties  testified  was 
the  price  of  the  white  mule. 

The  evidence,  as  is  usual  in  such  cases,  is 
conflicting,  but  that  of  the  plaintiff  with 
which  we  must  determine  the  case  tends  to 
show  that  defendant  expressly  warranted  the 
soundness  of  the  white  mule,  and  that  the 
mule  had  the  heaves  when  it  was  purchased, 
and  tbat  as  soon  as  plalntlfr  knew  the  mule 
was  in  soch  condition  be  made  an  offer  to 
return  it  and  asked  that  his  note  be  canceled 
to  the  extent  of  $175,  the  purchase  price,  and 
tbat  defendant  positively  refused  to  do  any- 
thing about  it  Under  these  facts,  plaintiff 
was  entitled  to  rescind  the  contract  of  sale 
as  to  the  white  mule  and  recover  the  price 
paid  for  it  Though  the  petition  is  inartis- 
tically  drawn,  the  whole  case  before  us  shows 
tbat  the  plaintiff  from  the  time  he  discover- 
ed that  the  express  warranty  had  been 
breached  acted  on  the  theory  of  returning 
the  mule  and  getting  credit  on  bis  note  for 
the  purchase  price.  Such  a  case  will  be  treat- 
ed as  a  rescission.  City  Light,  Power,  Ice  ft 
Storage  Co.  v.  St.  Marys  Machine  Co.,  170 
Mo.  App.  224,  166  S.  W.  83. 


[3]  It  is  true  tbat  In  the  petition  the  plain- 
tiff did  not  offer  to  return  the  animal,  and, 
while  under  the  law  there  must  be  a  return 
of  the  thing  purchased  or  an  offer  to  return 
It  in  order  to  maintain  a  suit  for  rescission, 
the  law  does  not  hold  that  where  the  evi- 
dence shows  a  return  or  an  offer  to  return, 
the  mere  failure  to  plead  it  will  defeat  the 
suit  after  Judgment.  The  real  Issues  in  cas- 
es like  this  are:  Was  there  a  warranty? 
Was  it  breached?  And  did  the  purchaser 
offer  to  return?  When  these  facts  appear 
from  the  wbole  case,  after  Judgment  the  tom- 
plaint  tbat  the  finding  is  erroneous  because 
the  plaintiff  failed  to  allege  in  bis  petition 
that  he  offered  to  return  the  thing  comes  too 
late.  No  objection  whatever  was  made  when 
plaintiff  testified  concerning  the  offer  to  re- 
turn the  animal,  and  if  the  defendant  was 
treating  the  case  as  though  it  was  merely  a 
suit  for  damages  for  the  difference  in  the 
vSlue  of  the  mule  as  warranted  and  as  it 
actually  was.  evidence  of  a  return  tiad  no 
place  in  the  case  and  should  have  been  ob- 
jected, to  by  the  defendant  We  merely,  men- 
tion this  for  the  purpose  of  showing  that  the 
defendant  catanot  claim  that  be  did  not  know 
what  kind  of  a  suit  he  was  defending.  And 
the  defendant's  testimony  tended  to  show 
that  there  was  no  offer  made  to  return.  All 
such  evidence  was  irrelevant  in  a  suit  merely 
for  damages.  An  offer  to  return  must  he 
shown  in  order  to  rescind,  and  the  return 
must  be  made  prior  to  the  filing  of  the  peti- 
tion. Sturgls  V.  Whlsler,  145  Mo.  App.  loc. 
cit  155,  130  a  W.  111.  The  evidence  of 
plaintiff  clearly  shows  tbat  the  offer  was 
made  and  that  the  defendant  refused  to  do 
anything  about  it.  This  is  evidence  that  a 
formal  tender  would  have  been  unavailing 
and  need  not  be  formally  pleaded.  Tall  v. 
Chapman,  66  Mo.  App.  581;  Enterprise  Soap 
Works  V.  Sayers,  55  Mo.  App.  15.  The  de- 
fendant having  repudiated  the  contract  of 
warranty  and  refused  a  return  of  the  ani- 
mal, cannot  now  insist  on  a  formal  offer  in 
the  petition.  Parsley  v.  Good,  94  Mo.  App. 
loa  cit  389,  68  S.  W.  218. 

The  evidence  shows  that  the  issues  fought 
out  at  the  trial  were:  First  was  there  a 
warranty  made;  and,  second,  was  it  breach- 
ed? The  Jury  found  for  the  plaintiff  and  gave 
a  verdict  for  the  amount  agreed  upon  as  the 
purchase  price  of  this  mule.  It  is  not  shown 
whether  any  part  of  the  note  or  all  of  it  was 
ever  paid  or  whether  defendant  still  owns  it 
If  it  has  not  been  paid,  then  on  the  recovery 
of  this  Judgment  and  the  payment  thereof 
plaintiff  will  owe  the  full  amount  of  the  note 
so  far  as  the  white  mule  transaction  is  con- 
cerned, and  ithe  mule,  plaintiff  having  re- 
scinded the  contract  and  recovered  the  pur- 
chase price,  belongs  to  the  defendant  That 
there  may  be  no  misunderstanding  as  to  ten- 
dering back  t^e  mule,  the  Judgment  will  be 
afilrmed  if  within  10  days  from  the  date  on 
which  this  opinion  is  handed  down  plaintiff 
delivers  or  offers  to  deliver  the  animal  to  the 
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defendant  and  flies  tn  tbls  court  his  affidavit 
to  that  effect  and  that  he  holds  the  mule  In 
question  for  defendant's  use  and  Is  willing  to 
dellTer  it  to  defendant  at  any  time. 

BRADLEY,  J.,  concurs. 

STURGIS,  P.  J.,  concurring,  desires  to  add 
the  following  to  what  has  been  said:  This 
case  originated  In  a  Justice  court  where  for- 
mal and  accurate  pleadings  are  not  required. 
To  state  a  good  cause  of  action  to  recover 
the  purchase  price  paid  on  a  rescinded  con- 
tract, it  is  necessary  to  allege  the  tender 
back  of  the  article  purchased,  or  facts  show- 
ing that  such  tender  would  have  been  un- 
availing if  made.  Such  accuracy  In  pleading, 
however,  is  not  required  in  a  Justice  court, 
and,  where  such  facts  are  proven  and  a  re- 
scission with  tender  is  shown  and  a  com- 
plete case  made  on  such  theory,  the  case 
ought  not  be  reversed  for  lack  of  such  for- 
mality in  the  pleadings. 


TIFFANY  V.  QUEEN  INS.  CO.  OP  AMER- 
ICA.    (No.  2066.)' 
(SprlDglield  Court  of  Appeals,  Missouri.     Feb. 
6,  1918.) 

1.  Insurance    4s>136(5)  —  Acceptance    of 
Policy— CoNDinoNB. 

The  acceptance  of  a  fire  policy  is  equivalent 
to  a  declaration  that  a  provision  in  the  policy 
that  insured  was  the  sole  owner  was  true,  al- 
though insured  never  saw  the  policy  or  signed 
an  application, 

2.  Insurance    €=366S(5)— Defenses— Issues. 

Although  an  insurer  answered  that  a  policy 
was  absolutely  void  because  insured  was  not 
sole  owner,  but  only  had  a  dower  interest,  the 
court  properly  refused  to  sustain  a  demurrer  to 
the  evidence  which  would  give  plaintiff  nothing, 
wbere  the  insurer  tendered  a  certain  amount  in 
court  as  being  sufficient  to  cover  insured's  inter- 
est in  the  property. 

3.  Insurance    ^s>665(8)  —  Conditionb    in 
Fire  Policy— Waiver— Estoppel. 

Evidence  held  sufficient  to  warrant  a  finding 
that  a  fire  insurance  company's  agent  knew  that 
insured  only  had  a  dower  interest  in  a  house, 
and  that  the  company  waived  and  was  estopped 
to  set  up  a  defense  that  she  was  not  sole  own- 
er; the  agent  having  himself  made  out  the  ap- 
plication, which  was  not  signed  by  insured. 

4.  Trial    «=>252(14)— Issues— Instructions. 

Where  an  insurance  company  admitted  lia- 
bility in  some  amount,  and  made  a  tender  in 
court,  the  court  properly  refused  to  instruct 
that  offers  of  compromise  should  not  be  con- 
strued as  an  admission  of  liability  "in  any 
amount." 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;   W.  S.  O.  Walker,  Judge. 

Action  by  Mrs.  H.  A.  Tiffany  against  the 
Queen  Insurance  Company  of  America. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afllrmed. 

L.  R.  Jones,  of  Kennett,  for  appellant. 
Phillips  &  Cox,  of  Maiden,  for  respondent 

FAllRINGTON,  J.  Action  "On  a.  Are  insur- 
ance policy  for  $S00.  the  face  amount,  with 


r  10  per  cent,  thereof  for  rexatloiu  delay,  and 
asking  an  attorney's  fee.  The  Jury  returned 
a  verdict  for  $700  on  the  pwUcy,  together 
with  $50  for  vexatious  delay  and  $50  as  an 
attorney's  fee.  The  drcdlt  court  overruled 
defendant's  motion  for  a  new  trial  only  after 
plaintiff  had  agreed  to  remit  the  two  sums 
last  above  mentioned,  and  the  appeal  is  from 
the  judgment  for  $700.  There  is  little  dis- 
pute as  to  the  law  governing  this  appeal. 
The  difference  arises  from  opposite  views  as 
to  the  effect  of  certain  facts. 

The  policy  was  on  a  dwelling  house  stand- 
ing on  a  lot  In  Maiden,  Mo.  In  January, 
1906,  this  property  had  been  conveyed  by  one 
Pearson  to  H.  A.  Tiffany,  who,  with  his  fami- 
ly, resided  in  the  house  nntU  he  died  in  May. 
1909,  after  which  his  widow,  the  plaintiff, 
lived  there. 

Davis  &  Morris  were  the  agents  at  Maiden 
of  the  defendant  company,  both  having  resid- 
ed there  as  Insurance  agents  for  many  yearSb 
For  some  reason,  unexplained,  Davis  was 
not  a  witness  at  the  triaL 

H.  A.  Tiffany,  owner  of  the  property,  died 
in  1909.  In  1910  Davis  &  Morris,  as  defend- 
ant's agents.  Issued  a  fire  xMllcy  on  the 
dwelling  on  this  lot  in  the  name  of  U.  A. 
Tiffany  to  "run  three  years,  knowing  he  was 
dead.  When  that  policy  expired  Mrs.  Tiffany 
was  visiting  in  Oklahoma.  She  testifies  that 
Davis  &  Morris  notiUed  her  the  policy  had 
expired,  and  that  she  "wrote  theui  and  told 
them  to  reinsure  at  what  she  could  collect  If 
the  house  should  burn,  and  no  more."  Tlils 
letter  was  not  introduced  in  evidence.  Da- 
vis then  wrote  her,  stating  that  the  policy 
was  written  in  the  sum  of  $800,  and  that  the 
premiuiu  was  $12,  which  she  paid  by  check. 
The  renewal  policy  was  Written  in  the  name 
of  Mrs.  H.  A.  Tiffany.  A  jrear  later  the  are 
occurred. 

In  thb  petition  the  plaintiff,  in  setting 
forth  her  interest  la  the  dwelling,  allefced 
that  It  was  "then  and  now  owned  by  this 
plaintiff  as  her  homestead  and  with  a  dower 
right  thereon." 

In  the  answer,  among  others,  the  defense 
was  made  that  the  insurance  policy  sued  on 
provided  that,  if  the  interest  of  the  assured 
be  or  become  other  than  the  unconditional, 
unincumbered,  and  sole  ownership  of  the 
property,  or  if  the  building  insured  be  on 
ground  not  owned  by  the  assured  in  fee  sim- 
ple, the  policy  would  be  void;  that  at  the 
time  the  policy  was  Issued  and  at  all  times 
since  the  plaintiff  only  owned  a  dower  in-  ■ 
terest  which  was  the  extent  of  her  Insurable 
Interest,  that  at  the  time  of  the  issuance  of 
the  policy  plaintiff  represented  that  she 
owned  a  fee-simple  Interest  (of  whldi,  we 
may  say  here,  there  is  no  proof);  and  that 
the  valuation  and  permitted  Insurance  as 
contained  in  the  iwlicy  was  placed  under 
the  belief  that  plaintiff's  Insurable  Interest 
was  that  of  fee-simple  owner,  and  that,  had 


$=9For  other  cases  see  same  topic  and  KBY-NUUBER  in  all  K«y-Nuinb«red  DlgMts  and  Indcsea 
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tbe  facts  been  known,  d^endant  would  not 
have  issued  this  policy. 

Plaintiff  In  her  reply  pleaded  estoppel  of 
the  defendant  to  set  up  the  foregoing  defense 
because  of  the  fact  that  Davis  &  Morris,  its 
agents,  with  full  knowledge  that  Tiffany  was 
dead,  and  that  plaintiff  was  bis  widow  living 
In  said  dwelling.  Issued  a  policy  on  this 
bouse  in  1910  in  the  name  of  H.  A.  Tiffany, 
and  that  on  its  expiration  in  September,  1913, 
they  issued  the  i)oUcy  in  question ;  that  they 
Issued  this  policy  in  the  name  of  Mrs.  H.  A. 
Tiffany  of  their  own  volition,  with  full 
knowledge  of  the  condition  of  the  title,  and 
collected  of  her  the  premium. 

Defendant's  contention  is  that  plaintiff 
wholly  failed  to  prove  the  estoppel  pleaded  In 
her  reply,  and  that  its  demurrer  to  the  evi- 
dence should  have  been  sustained.  Defend- 
ant concedes  that  Davis  &  Morris  had  power 
to  waive  a  condition  that  would  vitiate  the 
iwlicy,  provided  they  had  knowledge  of  the 
breach  of  the  condition  at  the  time. 

As  stated,  there  Is  no  proof  whatever  that 
plaintiff  made  any  representations  as  to  the 
extent  of  her  Interest  in  this  house.  She 
merely  wrote  Davis  &  Morris  to  reinsure  at 
what  she  could  collect  If  the  house  should 
burn,  and  no  more.  It  ai^ears  that  Davis 
was  an  employe  In  a  bank  at  Maiden  with 
which  the  Tiffany  family  did  business  and  at 
which  the  deed  was  kept.    She  testified :  . 

"Q.  Will  you  tell  the  jury  who  was  the  cus- 
todian of  the  deed  that  has  beom  offered  in 
evidence  today  at  the  time  that  insurance  was 


taken  out"  (referring  to  the  policy  issued  in 
1910,  as  wlU  presently  appear)  ?  -  "A.  It  was  in 
the  safe  at  the   Dunklin  Coanty   Bank.     Q. 


Did  Mr,  Davis  have  any  knowledge  of  it?  A. 
Yes,  sir;  he  unlocked  it  and  gave  the  deed  to 
Mr.  Moriris,  and  I  told  him  when  he  got  tlirough 
with  the  deed  to  put  it  back"  (which  shows  that 
she  must  liave  been  referring  to  tlie  time  the 
1910  policy  was  issued,  because  she  went  to 
Oklahoma  in  May,  1913,  and  did  not  return  un- 
til January,  1914,  and  the  policy  sued  on  was 
issued  September  29,  1913).  "Q.  You  say  Mr. 
Davis  knew  of  the  conditioos  of  it  when  the 
first  policy  of  insurance  was  taken  out  in  Mr. 
Tiffany's  name?     A.  Yes,  sir." 

Morris,  called  as  a  witness  by  the  plain- 
tiff, testified  that  he  was  not  personally  ac- 
quainted with  H.  A.  Tiffany,  and  thought  be 
was  alive  when  the  first  policy  was  Issued. 
He  coold  not  recall  writing,  tlie  first  policy, 
and  did  not  remember  whether  or  not  he  had 
ever  seen  the  deed,  but  did  not  Imow  how  be 
could  have  gotten  the  description  if  he  had 
not  had  the  deed,  and  he  "judged  from  look- 
ing at  the  policy  and  noting  the  description 
that  he  would  hare  had  to  have  some  other 
Instrument  to  get  the  description  from."  He 
also  testified  that  at  the  time  the  policy  sued 
on  was  Issued  Mrs.  Tiffany  was  not  In  Mai- 
den, and  that  he  and  Davis  issued  this  poli- 
cy.   Also : 

"Q.  You  are  an  attorney  at  law,  and  were  at 
the  time  this  policy  was  issued?  A.  Yes,  sir. 
Q.  And  you  were  acquainted  with  the  title  to 
that  piece  of  property,  were  you  not?  A.  I 
was  not.  I  was  not,  no,  sir,  legally.  Q.  Will 
yon  state  to  the  jury,  since  you  issued  toe  pol- 
icy from  September,  1910,  to  September,  1913, 


in,  the  name  of  H.  A.  Tiffany,  why  did  you  is- 
sue tills  policy  in  the  name  of  Mrs.  H.  A.  Tif- 
fany? A.  That  is  a  question  that  I  can't  an- 
swer, for  this  reason:  There  was  a  lapse  be- 
tween the  issuance  of  these  two  policies.  l%ere 
had  been  an  expiration  of  the  policy  in  the 
name  of  H.  A.  Tiffany.  I  find  reference  only 
to  the  record,  and  Mrs.  Tiffany  not  being  in 
Maiden,  Mr.  Davis  informed  me  he  bad  a  let- 
ter from  Mrs.  Tiffany  requesting  the  issuing  of 
a  new  policy.  1  wrote  up  this  policy  here  pur- 
porting to  be  the  insurance  on  the  dwelling  in 
question  and  delivered  it  to  Mr.  Davis  in  the 
name  of  Mrs.  Tiffany.  It  was  the  intention  to 
deliver  the  policy  to  Mrs.  Tiffany.  She  left  her 
papers  in  the  bank,  and  I  gave  it  to  Mr.  Davis 
to  deposit" 

The  witness  then  went  on  to  state  that 
he  wrote  the  policy  based  on  fee-simple  own- 
ership, l>elleving  she  owned  It  absolutely, 
and  this  was  as  far  as  the  evidence  went  on 
that  phase,  as  defendant's  evidence  was  si- 
lent concerning  that  issue,  but  in  passing  on 
the  demurrer  to  plaintiff's  evidence  only  such 
evidence  is  to  be  considered  as  Is  favorable 
to  the  plaintiff. 

[1]  Though  it  does  not  appear  that  plain- 
tiff ever  saw  this  policy  previous  to  the  fire, 
this  would  make  no  difference.  The  ac- 
ceptance of  the  policy  with  such  provision 
as  that  contained  in  the  policy  before  us 
was  equivalent  to  a  dedaratlon  that  such 
facts  were  true.  Mers  v.  Insurance  Co.,  68 
Mo.  127;  Terminal  Ice  &  Power  Co.  v.  Amer- 
ican Fire  Ins.  Co.,  196  Mo.  App.  241,  IM 
S.  W.  722,  loc.  dt  724.  A  parallel  case  on 
the  facts,  but  absent  the  question  of  waiver, 
is  that  Overton  v.  American  Central  Ins. 
Ca,  79  Mo.  App.  1.  In  that  case,  as  in  this, 
there  was  no  written  application,  and  noth- 
ing was  said  by  either  party  as  to  title.  The 
policy  contained  a  similar  provision.  It  ap- 
pears from  appellant's  brief  in  the  case  that 
the  interest  of  the  plaintiff  was  as  owner 
of  a  homestead  right;  the  property  having 
belonged  to  her  husband  and  descended  to 
his  heirs  as  in  our  case.  The  court  held 
that  putting  the  policy  away  without  read- 
ing it  amounted  to  a  declaration  that  the 
title  was  as  stipulated  in  the  policy.  The 
Insurance  agents  In  that  case  likewise  acted 
on  their  own  initiative  in  inserting  the  name 
of  the  plaintiff  as  the  assured.  But  a  sentence 
in  that  opinion  shows  there  was  no  evidence 
In  that  case  that  the  agents  knew  the  true 
sute  of  the  title. 

Our  case  is  governed  by  such  decisions 
as  that  in  O'Brien  v.  Greenwich  Ins.  Co.,  96 
Mo.  App.  301,  68  8.  W.  976,  and  La  Font 
V.  Home  Ins.  Co.,  193  Mo.  aW-  613,  182  S. 
W.  1029. 

L2]  Defendant  at  no  ttane  has  insisted  on 
a  forfeiture  of  all  rights  under  the  policy. 
Though  In  its  answer  it  set  up  the  fact  that 
plaintiff  had  only  a  dower  Interest  in  the 
property,  and  the  policy  provision  that,  if 
the  interest  of  the  assured  be  or  become 
other  than  the  unconditional  ownership  of 
the  property,  or  if  the  building  be  oa  ground 
not  owned  by  the  assured  In  fee  simple,  the 
policy  would  be  void,  yet  this  Is  followed 
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by  a  tender  of  $433.30  Into  court  for  plaia- 
ti£  as  defendant's  view  of  the  amount  she 
was  entitled  to  recover;  and  thronghout  the 
trial  defendant  renewed  this  tender.  Mani- 
festly, in  view  of  this  plea  and  this  attitude, 
It  would  have  been  error  for  the  court  to 
have  sustained  Its  demurrer  to  the  evidence, 
which  would  have  been  a  direction  to  the  Jury 
to  find  that  plaintiff  was  not  entitled  to  re- 
cover anything. 

[3]  But  the  contention  that  plaintiff  whol- 
ly failed  to  sustain  by  evidence  her  plea  of 
estoppel  is  also  pressed  bfy  defendant  In 
its  contention  that  the  circuit  court  erred 
in  giving  plaintiff's  instructions  1  and  3, 
which  permitted  the  Jury  to  pass  on  the 
question  whether  defendant's  agents  were 
acquainted  with  the  title  of  the  property 
in  transacting  defendant's  business. 

It  is  certainly  fair  to  infer  that  in  1910, 
In  transacting  business  for  the  defendant, 
Davis  &  Morris  took  the  deed  from  Pearson 
to  £[.  A.  Tiffany  oat  of  the  bank  in  order 
to  obtain  the  description  of  the  property  to 

,  be  Inserted  In  the  policy  that  was  then  Is- 
sned  in  the  name  of  H.  A.  Tiffany,  and  that 
Morris,  an  attorney,  had  the  deed  before  him 
when  that  policy  was  written ;  also,  accoid- 

.  Ing  to  plaintiff,  that  Davis  was  weU  acquaint- 
ed with  the  plaintiff,  and  knew  her  husband 
was  dead  and  worked  at  the  bank  where 
the  Tiffany  family  did  business,  and  "that 
he  knew  the  conditions  of  it"  when  the  first 
policy  was  issued;  and  that  the  policy  sued 
on  was  Issued  by  Morris  in  the  name  of  Mrs. 
H.  A.  Tiffany  and  passed  into  the  hands  of 
Davis,  who  was  to  deposit  it  In  the  bank. 
With  no  representations  whatever  from 
plaintiff  as  to  the  nature  of  her  Interest, 
these  agents  issued  a  policy  in  her  name 
In  the  sum  of  $800  after  having  been  told 
to  insure  at  what  plaintiff  could  collect  if 

*  the  house  should  bum,  and  no  more.  The 
fact  is  that  the  issuance  of  a  policy  for  $800 
in  her  name  resulted.  The  act  of  Morris, 
who  claimed  he  did  not  know  Tiffany  was 
dead,  in  changing  the  name  of  the  assured 
from  H.  A.  Tiffany  to  Mrs.  H.  A.  Tiffany, 
may  have  had  some  weight  in  leading  the 
Jury  to  believe  that  he  had  made  inquiry  as 
to  the  extent  of  her  ownership,  and  that  $800 
was  the  value  of  that  ownership  In  his  Judg- 
ment. At  any  rate,  there  Is  some  evidence 
that  these  agents,  while  transacting  business 
for  the  defendant,  at  one  time  knew  that  the 
deed  to  the  pn^ierty, 'which  was  considered 
valuable  enough  to  be  kept  locked  up  at  the 
bank,  indicating  to  the  ordinary  mind  that 
it  evidenced  the  last  transfer  of  title,  was 
in  the  name  of  H.  A.  Tiffany,  and  that  at 
least  one  of  the  agents  who  handled  the 
policy  In  question  knew  at  the  times  both 
policies  were  issned  that  H.  A.  Tiffany  was 
dead,  from  which  we  hold  it  could  reason- 
ably be  Inferred  that  they  had  knowledge 
of  the  condition  of  the  title  at  the  time  they 


'  of  their  own  volition  issued  the  second  poUey 
to  the  plaintiff. 

Though  we  have  disposed  of  the  ctMiten- 
tlon  presented,  to  wit,  the  question  of  waiver, 
the  fact  Is  that  the  reply  of  the  plaintiff 
pleaded  estoppel,  not  waiver,  so  that  It  may 
not  be  amiss  to  refer  to  the  criticism  offered 
by  the  St  Louis  Ck>urt  of  Appeals  In  Nixon 
V.  Insurance  Co.,  69  Mo.  App.  loc.  clt.  357, 
of  opinions  in  this  character  of  cases  which 
are  put  on  the  ground  of  waiver,  saying  they 
should  be  decided  on  the  principle  of  estop- 
pel; that  is,  that  the  insurance  agent  in 
filling  up  the  application  acted  as  the  agent 
of  the  insurer,  and  that  the  latter  Is  pre- 
cluded from  denying  what  its  agent  ooce  as- 
serted. See  Thomas  v.  Insurance  Co.,  20 
Mo.  App.  150;  Franklin  v.  Insurance  Co., 
42  Mo.  456. 

[4]  Defendant  complains  of  the  refusal  of 
its  third  instruction  which  told  the  Jury 
that  all  testimony  offered  by  plaintiff  as 
to  offers  of  compromise  In  this  suit  made 
by  defendant  shall  In  no  way  be  construed 
as  an  admission  by  defendant  that  defend- 
ant was  liable  to  plaintiff  on  the  policy  sued 
on  in  any  amount  The  last  three  words 
in  the  Instruction,  "In  any  amount,"  Justi- 
fied the  court  in  refusing  the  instruction  be- 
cause the  defendant  from  the  time  the  loss 
occurred  admitted  liability  in  some  amount, 
and  in  the  answer  and  throughout  the  trial 
tendered  an  amoimt  whldi  it  contended 
plaintiff  was  entitled  to  receive  under  the 
policy. 

Defendant  complains  of  the  giving  of  an 
Instruction  which  merely  defines  "totally 
destroyed"  and  "total  loss"  (and  we  may  say 
that  the  definition  given  was  correct),  and 
of  the  giving  of  an  Instmction  which  per- 
mitted the  Jury  to  find  that  there  was  a 
total  loss,  because,  the  defendant  says,  there 
is  no  evidence  upon  which  the  Jury  could 
find  that  the  house  was  totally  destroyed. 
Without  going  into  detail  we  hold  that  there 
was  ample  evidence  upon  which  to  base  a 
finding  that  there  was  a  total  loss  as  defin- 
ed in  the  instmction. 

The  Judgment  is  affirmed. 

STURGIS,  P.  J.,  and  BRADUSX,  X,  con- 
cur. 


STATE  V.  ROSS.    (No.  2208.) 

(Springfield   Court  of  Appeals.     MiasoarL 

Feb.  6.  1918.) 

1.  Cbiminal  Law  «=>1069(4)  —  Affbai,  — 
Tebic  to  Which  Retdbnablk. 
As  appeals  in  criminal  cases  are  governed 
by  the  procodure  in  civil  cases  except  where 
some  special  provision  exists  prescribing  a  dif- 
ferent rule,  an  appeal  granted  in  a  criminal 
case  on  November  22,  1910,  was  properlr  re- 
turnable to  the  March,  1917,  term  of  ue  Court 


of  Appeals. 


CssFor  othar  cam  ■•«  ,Hune  topic  and  KBT-NX7MBBR  In  all  K«r-Numbar«d  DlgwU  and  Ini 


Digitized  by  LjOOQI€ 


M«^ 


WALL  ▼.  WKILEB 


731 


Z  GuHiNAi.  Law  «ss>1069(1>— APPEAi^TniE 

OF  Taking — Duty  of  Appelijlht. 
It  is  incumbent  on  tbo  appealing  defendant 
in  a  criminal  caae  to  penonaUy  gee  to  it  that 
the  appeal  ia  perfected  in  time,  and  he  cannot 
place  this  du^  whoUy  upon  u>e  clerk  of  the 
trial  court. 

3.  Cbiminal  Law  «=>1104(3)  —  Appkal  — 

TKANSCBIPT— FOBM    AND    OONTENTB. 

Under  Bev.  St  1909,  I  5309,  providing 
that  when  the  appeal  in  a  criminal  case  does 
not  operate  as  a  stay  of  proceedings  the  tran- 
script shall  be  made  out.  certified,  and  returned 
as  in  dvil  cases,  a  crimUial  case  cannot  be 
brought  up  for  review  on  the  short  form  ot 
transcript  as  in  civil  cases;  a  full  transcript 
being  required. 

4.  CanaNAi.  Imw  «s»1104{3)  —  Appeal  — 

TRANBCRIFT— FoUI    AND    CoNTKNTB. 

There  may  be  a  complete  transcript  in  a 
criminal  caso  without  any  bill  of  exceptions 
where  no  bill  is  filed,  but  when  a  bill  of  excep- 
tions is  filed  a  complete  transcript  must  include 
such  bilL 

B.  CRunRAi.  Law  «=»110B(3)— Appkait-Dib- 
1D88AI/— Failvrk  to  Pkbfeot  Appeai.. 
Where  the  defendant  in  a  criminal  caae 
filed  his  affidavit,  gave  bond,  and  was  granted 
an  appeal  on  November  22,  1016,  and  did  noth- 
ing towards  perfecting  the  appeal  until  October, 
1917,  when  a  short  form  of  transcript  was  filed 
and  no  bill  of  ezceptiops  waa  filed,  there  was 
nothing  before  the  court  and  the  appeal  will 
be  dismissed. 

Appeal  from  Glrcnlt  Oonrt,  Wayne  County ; 
E.  M.  Dearing,  Judge. 

James  Ross  was  convicted  ot  assault,  and 
he  appeals.   Appeal  dismissed. 

D.  N.  Holladay,  Proa.  Atty.,  of  Qreenvllle, 
tor  the  State. 


STUR6IS,  P.  J.  The  defendant  was  con- 
victed of  an  assault  in  the  circuit  court  of 
Wayne  county  on  November  20, 1916,  and  his 
punishment  fixed  at  a  fine  of  $100.  He  filed 
bUi  affidavit,  gave  bond,  and  was  granted  an 
aivieal  to  tlils  court  on  November  22,  1916. 
NotUng  was  done  toward  perfecting  bis  ap- 
peal until  there  was  filed  in  this  .court  on  Oc- 
tober 22,  1917,  a  "short  form"  of  transcript 
No  bill  of  exceptions  seems  to  have  been  filed, 
though  00  days'  time  was  given  for  that  pur- 
pose. 

^[1]  Tbe  appeal  was  properly  returnable  to 
tbe  March  term,  1917,  of  this  court  since  "ap- 
tieals  in  criminal  cases  are  governed  by  the 
appellate  procedure  In  civil  cases  except 
-where  some  special  provision  exists  in  the 
Criminal  Code  prescribing  a  different  rule." 
State  T.  Short  260  Mo.  331,  333,  157  S.  W. 
306. 

[2-5]  It  is  also  held  in  that  case  and  in 
State  V.  Pleski,  248  Mo.  715,  154  S.  W.  747, 
that  it  is  incumbent  upon  the  appealing  de- 
fendant to  personally  see  to  it  that  the  ai>- 
peal  is  perfected  in  time  and  that  he  cannot 
place  this  duty  wholly  upon  the  clerk  of  the 
trial  court.  This  court  has  held  several  times 
that  a  criminal  case  cannot  be  brought  here 
for  review  on  the  "short  form"  of  transcript 
as  in  civil  cases,  but  that  a  full  transcript  as 
specified  In  section  5309,  S.  S.  1909,  must  be 


filed.  Such  also  is  Uie  mllog  of  tbe  Supreme 
Court  In  State  v.  McHenry,  188  S.  W.  187. 
There  may  of  course  be  a  complete  transcript 
without  any  bill  of  exceptions  where  none  is 
filed;  but  when  a  bill  of  exertions  is  filed, 
a  complete  transcript  must  Include  that  also. 
As  ruled  in  the  last-dted  case,  the  defend* 
ant  having  wholly  failed  to  perfect  his  appeal 
herein,  there  is  nothing  before  this  court  and 
the  appeal  will  be  dismissed  as  per  motion 
of  the  prosecuting  attorney.    It  is  so  ordered. 

FAERINGTON  and  BBADLBT,  JJ.,  con- 
cur. 


WALL  v.  WEILBB  et  ux.     (No.  14817.) 
(St  Louis  Court  of  Appeals.     Missouri.     Sub- 
mitted Jan.  10,  1918.    Opinion  filed  Feb.  5, 
191&    Rehearing  E>enied  Feb.  20, 1918.) 

1.  Tbiai.  «=»260<1)  —  Instbuotions  — Repeti- 
tion. 

An  instruction  requested  by  plaintiff  and 
fully  covered  by  another  .  instruction  given  at 
plaintiff's  request  was  properly  refused. 

2.  Tboveb  and  Oorvebsion  4s>9(1)— Bight- 
FiTL  Possession— Demand. 

Where  defendant's  wife  was  intrusted  with 
jewelry  by  plaintiff  to  exhibit  to  her  basband 
and  father-in-law  in  order  to  obtain  tbeir  ap- 
proval of  the  purchase,  and  the  money  to  pay 
therefor,  the  possession  of  the  jewelry  by  de- 
fendant's wife  was  rightful  in  the  first  place, 
.and  until  she  refused  to  give  up  possession  on 
demand  there  was  no  unlawful  conversion  by 
her. 

8.  Tbial  «=»244(3),  253(10)  —  INSTBUCTION — 
Singling  Out  Past  of  BJvidence. 
In  an  action  against  a  husband  and  wife 
for  the  value  of  jewelry  intrusted  by  plaintiff 
to  the  wife  for  approval  by  the  husband  and 
her  father-in-law,  an  instruction,  given  at  de- 
fendant's request  that  if  the  jury  believed  that 
plaintiff  delivered  to  defoidant  the  goods  de- 
scribed in  plaintifPs  petition  to  effect  a  sale  to 
the  father-in-law,  and  that  defendant  was  not  to 
receive  from  plamtiff  any  compensation  for  her 
undertaking,  then  defendant  was  a  mere  depos- 
itary, liable  only  for  gross  negligence,  etc.,  was 
not  erroneous  as  singling  out  a  part  of  the 
evidence  and  ignoring  the  rest  on  the  same  point. 
4.  Tbial  «=>295(6)  —  Instructions  —  Defini- 
tion Of  "Gbobs  Nxolioence." 
An  instruction,  which  defined  "gross  negli- 
gence" to  be  that  omission  of  care  which  even 
Ute  most  inattentive  and  thoughtless  never  fail 
to  take  of  their  own  concerns,  was  not  erroneous 
in  using  the  term  "gross  negligence,"  which  was 
properly  defined  to  mean  no  more  than  negli- 
gence. 

[Ekl.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gross 
Negligence.] 

6.  Tbial  «=  255(l>-DtJTT  to  Inbtbuct— Be- 
quests. 
In  civil  cases,  the  court  is  not  bound  to  in- 
struct except  on  request  of  the  parties. 
6.  Husband  and  Wife  «=»232(3)— Liability 
— suffioienct  of  evidence. 
In  action  against  husband  and  wife  for  value 
of  jewelry  intrusted  to  wife  by  plaintiff  to  se- 
cure approval  of  her  husband  and  father-in-law 
to  purchase,  evidence  keltf  sufficient  to  support 
verdict  for  defendants. 

Aiq^eal  from  Circuit  Court  Cape  Girar- 
deau County;  Frank  K.  Kelly,  Judg& 
"Not  to  be  ofilcially  published." 
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Actton  by  Edwin  R.  "Wall  against  D.  H. 
Weller  and  wife.  From  a  judgment  for  de- 
fendants, plaintiff  appeal*  Judgment  ai- 
flrmed. 

Campbell  AUlBon,  of  St.  Louis,  for  ap- 
pellant W.  C.  BoTerie  and  C.  J.  Stanton, 
both  of  Ste.  Genevieve,  and  A.  M.  Spradling, 
of  Cape  Girardeau,  for  respondents. 


RBYNOUJS,  P.  J.   For  canse  of  action  tbe 
plaintiff  states  that  on  or  about  May  17, 1910, 
at  St  louis,  he  was  the  owner  and  possessed 
of  certain  Jewelry  consisting  of  two  rings  of 
the  reasonable  value  of  $175  each  and  one 
pair  of  diamond  ear  rings  of  the  reasonable 
value  of  195;  that  on  that  date,  at  the  spe- 
cial Instance  and  request  of  Ella  Weller,  wife 
of   her   co-defendant   Peter   H.   Weller,    the 
plaintiff  delivered  the  above  described  arti- 
cles to  her  upon  her  agreement  to  submit 
them  to  her  husband  for  his  approval  and  as- 
sistance in  enabling  her  to  select  such  thereof 
as  she  should  desire  to  purchase  and  upon  her 
agreement  to  pay  the  reasonable  price  of  such 
0*  them  as  she  desired  to  purchase  and  to  re- 
turn such  of  them  as  she  did  not  decide  to 
purchase   to   plaintiff   witiiln   a    reasonable 
time:  that  within  a  reasonable  time  thereaft- 
er the  plaintiff  demanded  of  the  defendant, 
payment  of  the  purchase  price  for  the  arti- 
cles or  the  return  of  them  but  that  the  de- 
fendants had  not  either  paid  the  reasonable 
price  or  any  part  thereof  nor  returned  the 
property  or  any  jmrt  thereof;  that  at  the 
time  mentioned  defendants  were  living  to- 
gether as  husband  and  wife  and  that  these 
articles  were  reasonable  and  necessary  family 
expenses.      Judgment  is   demanded   for  the 
value  of  the  articles,  $445,  with  Interest 

The  defendant  Peter  H:  Weller,  admitting 
that  he  was  the  husband  of  Ella  Weller,  de- 
nied all  the  other  allegations  in  the  petition. 
The  wife  Mrs.  Ella  WeUer,  admitting  that 
she  and  her  co<lefendant  were  husband  and 
.  wife  and  denying  all  the  other  allegations  in 
the  petition,  states  that  about  May  17,  1917, 
at  the  city  of  St.  Louis,  where  she  was  visit- 
ing the  plaintiff  and  plaintiff's  sister,  a  Mrs. 
Schaefer,  In  the  presence  and  hearing  of  each 
other,  plaintiff  and  his  sistet  informed  this 
defendant  that  plaintiff  had  a  lot  of  Jewelry 
for  sale  and  urged  the  defendant  to  purchase 
the  property  described  in  plaintiffs  petition, 
then  and  there  advising  and  requesting  her 
to  take  the  Jewelry  with  her  to  the  city  of 
Ste.  Genevieve,  her  home,  there  to  submit  it 
to  her  father-in-law  for  his  approval  and 
purchase,  and  in  the  event  that  a  sale  of  the 
Jewelry  to  her  father-in-law  could  not  be 
effected,  plaintiff  requested  the  defendant  to 
sell  the  Jewelry  for  him  to  any  person  who 
desired  to  purchase  it;  that  in  compliance 
with  the  urgent  request  of  plaintiff  and  Mrs. 
Schaefer,  the  steter  of  plaintiff,  made  In  the 
presence  and  hearing  of  each  other,  defend- 
ant took  the  Jewelry  Into  her  possession;  that 


during  the  remainder  of  the  visit  of  the  de- 
fendant in  the  dty  of  St  Louis  ttie  Jewelry 
was  deposited  by  her  in  a  safe  in  what  was 
then  known  as  the  "Blaine  Institute";  that 
afterwards,  In  May  of  that  year,  the  Jewelry 
was  shipped  by  express  from  the  dty  of  St 
Louis,  consigned  to  the  defendant  at  Ste. 
Genevieve  and  was  lost  or  stolen  en  route 
ffom  St  Louis  to  Ste.  Genevieve  without  any 
fault  or  negligence  of  the  defendant 

There  was  a  reply  to  this,  denying  that  tbe 
plaintiff  or  anyone  for  him  had  urged  the  de- 
fendant to  purchase  the  property  or  that  he 
had  advised  and  requested  defendant  to  take 
the  Jewelry  with  her  to  Ste.  Genevieve  and 
submit  the  same  to  her  father-in-law  for  his 
approval  and  purchase.  Denying  other  aver- 
ments of  the  answer,  plaintiff  denies  all 
knowledge  or  information  sufficient  to  form 
a  belief  as  Ui^  whether  the  Jewelry  was 
shipped  by  express  from  St  Louis  to  the 
order  of  defendant  in  Ste.  Genevieve,  or  as 
to  whether  it  was  lost  or  stolen  en  route 
from  St  Louis  to  Ste.  Genevieve  without  the 
fault  and  negligence  of  the  defendant 

The  cause  was  tried  before  the  court  and  a 
Jury  In  the  drcuit  court  of  Cape  Girardeau, 
to  which  the  cause  had  been  taken  on  change 
of  venue. 

Plaintiff's  testimony  in  his  own  behalf  was 
to  the  effect  that  Mrs.  Weller  came  to  his 
home  with  his  sister,   Mrs.    Schaefer,   and 
he  exhibited  to  her  the  Jewelry  mepttoned 
which  was  of  the  value  stated  in  the  petition. 
They    looked    over   the    Jewelry    and    Mrs. 
Weller   made    her    aelection    of    two    rings 
and  the  ear  rlnj^s  and  asked  him  the  price  of 
them.    He  told  her  the  rings  w«e  $175  apiece 
and  the  ear  rings  $95.    She  asked  plaintiff  If 
he  would  allow  her    to  take  them  home  and 
show  them  to  her  father-in-law,  Mr.  Joe  Well- 
er, on  approval,  and  that  wliatever  suited  her 
sbe  would  keep  and  get  money  from    Jcx* 
Weller  and  send  the  money  up  for  what  slie 
bought  and  that  what  she  didn't  buy    sbe 
would  return.    Whereupon  plaintiff  consented 
to  let  her  have  the  articles  and  take  tli«m 
home.    She  never  returned  any  of  the  prop- 
erty and  never  sent  him  any  money  In  pay- 
ment for  the  whole  or  any  part  of  them. 

On  cross-examination  plaintiff  testified 
that  he  had  known  Mrs.  Weller  ever  since 
she  was  a  little  girl  and  that  she  mo-ves  In 
the  best  sodety  in  Ste.  Genevieve.  His  un- 
derstanding was  that  Mrs.  Weller  had  couie 
to  his  house  to  look  at  the  Jewelry  and  select 
some  to  purchase,  coming  with  plalntlCTs  sis- 
ter Mrs.  Schaefer.  A  few  days  afterward* 
he  learned. that  Peter  Weller,  the  husband  of 
Mrs.  Ella  Weller,  was  in  St  Louis;  did  not 
suggest  to  Mrs.  Weller  that  she  take  tho 
jewelry  to  Ste.  Genevieve  and  submit  it  lo 
her  father-in-law  with  the  expectatton  tliat 
he  would  buy  it  for  her.  She  made  tier  se- 
lection of  what  she  thought  she  wanted  and 
asked  plaintiff  If  she  could  take  them  bome 
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for  the  ai^royal  Of  her  father-in-law,  Joe 
Weiler,  who  lived  at  Ste.  GeneTleve.    Asked 
if  be  had  sold  It  to  her  that  day,  plaintiff 
answered  that  she  had  Just  took  It  the  way 
be  related;  denied  that  he  had  told  defend- 
ant's father  that  he  had  sold  It  to  defendant; 
defendant  wanted  to  know  the  price  of  it  and 
take  It  home  and  submit  It  to  her  father-in- 
law  for  his  approval  as  she  was  to  get  the 
money  from  him  to  pay  for  the  Jewelry.    She 
asked  the  price  of  the  Jewelry  and  plaintiff 
told  her  and  she  then  asked  if  he  wonld  con- 
sent to  her  taking  It  home  and  showing  it  to 
her  husband  and  father-in-law,  and  tf  they 
approved  she  would  send  the  money  for  what 
she  took  and  return  the  balance;  did  not  tell 
her  how  to  return  it  but  thought  she  would 
send  it  back  to  him  by  express.     About  a 
month  or  two  afterwards  Mrs.  Weiler  wrote 
him  to  go  around  to  the  Blaine  Institute 
where  she  and  her  husband  had  been  staying 
and  where  she  had  left  the  Jewelry.      He  went 
there  and  was  told  that  that  institution  had 
sent  It  down  by  express  to  Ste.  Genevieve 
and  he  was  shown  the  receipt  from  the  ex- 
press company.    This  letter  referred  to  was 
In  evidence  and  Is  dated  July  10th,  addressed 
by  Mrs.  Weiler  to  the  plaintiff,  calling  him 
"Dear  Uncle  Ed,"  and  telling  him  that  the 
writer  liad  at  last  picked  up  courage  to  write 
to  him  in  regard  to  the  Jewelry.   It  then  went 
on  to  tell  plaintiff  that  at  the  time  defendant 
got  the  Jewelry  she  and  her  husband  were 
stopping  at  the  Institute  in  St.  Louis:  that 
when    she   got   the  Jewelry   from   plaintiff 
she  took  It  to  the  Institute  and,  afraid  to 
carry  it  about  her  person  or  in  her  room,  had 
her  husband  take  it  downstairs  and  have  it 
locked  up  in  a  money  box  there  for  safe  keep- 
ing.   Her  husband,  who  had  been  a  patient  at 
the  Institute,  she  wrote,  was  discharged  some 
three  days  sooner  than  they  expected  and 
they  left  in  such  a  hurry  that  they  forgot  the 
package.     That  thereupon  she  wrote  to  the 
manager  of  the  Blaine  Institute,  directing  him 
to  send  it  to  her  by  express,  wlildi  he  did  on 
May  27th.    In  concluding  her  letter  to  plain- 
tiff, Mrs.  Weiler  wrote: 

"Tou  will  not  lose  anything.  Uncle  Ed,  but 
I  might,  ha,  ha.  You  get  your  money  but  I 
may  not  get  the  jewelry,  which  I'm  snre  of 
some  of  it  u  I  can  get.it  here.  I  have  been  wait- 
mg  this  way  every  day  since  I  came  home. 
Hope  jwu  will  pardon  me  for  being  so  negligent, 
but  I  thought  when  I  did  write  I  could  give  you 
some  aatisfactlMi." 

Asked  to  explain  what  she  meant  by  that 
part  of  the  letter  above  quoted,  defendant 
said  she  did  not  now  know  Just  what  she 
meant  by  it ;  had  known  plaintiff  so  long  be- 
fore and  all  that ;  meant  to  pay  for  it  if  she 
bought  It. 

It  nnay  as  well  be  stated  here  that  the 
Jewelry  was  sent  by  express  as  ordinary 
freight,  at  a  valuation  of  $26,  and  was  car- 
ried in  that  way  by  tie  express  company  and 
not  as  Jewdry. 

Some  few  days  afterwards  Mrs.   WeUer 


again  wrote  to  plaintiff,  telling  Urn  that 
they  had  traced  the  packages  from  both 
ends  of  the  line  and  it  could  not  be  found 
anywhere  along  it,  and  asked  plaintiff  to  go 
and  see  the  manager  of  the  Instltuta. 

Mrs.  Schaefer,  testifying  fOr  plaintiff,  gave 
practically  the  saine  version  of  the  transac- 
tion as  had  her  brother,  saying  fibat  Mrs. 
Weiler  told  them  that  she  wanted  to  take  the 
Jewelry  to  her  husband,  who  was  then  in  the 
Blaine  Institute  at  St.  Louis,  for  his  approval 
and  then  take  it  to  her  father-in-law,  Joe 
Weiler,  at  Ste,  Genevieve,  for  his  approval 
and  get  the  money  to  pay  for  them;  that 
she  asked  permission  from  plaintiff  to  take 
It  and  plaintiff  said  that  she  could.  This 
is  substantially  the  testimony  for  plaintiff. 

Mrs.  WeUer,  testifying  as  a  witness,  gave 
practically  the  same  account  of  the  matter 
as  the  other  witnesses,  to  the  effect  that 
she  had  taken  the  Jewelry  to  be  submitted 
to  her  husband  and  father-in-law  for  their 
approval  and  directed  it  to  be  sent  by  ex- 
press from  the  Institute  where  she  had  left 
it  in  her  hurried  departure  from  that  insti- 
tution and  bad  subsequently  written  to  the 
manager  of  it  to  send  it  to  her  at  Ste.  Gene- 
vieve by  express ;  did  not  tell  blm  wliat  was 
in  the  package  nor  its  value. 

Mrs.  Weiler's  father  testified  that  he  had 
gone  up  to  St  Louis  and  seen  plaintiff  about 
the  matter  and  tried  to  straighten  it  oat 
and  that  in  his  conversation  with  plaintiff, 
plaintiff  told  him  that  he  had  sold  part  of 
the  Jewelry  to  Mrs.  Weiler. 

The  express  agent  at  Ste.  Genevieve  tes- 
tified to  the  non-receipt  of  the  package  and 
to  the  unavailing  search  that  had  been  made 
for  It  This  was  the  testimony  for  defend- 
ants. 

Plaintiff  introduced  some  evidence  in  re- 
buttal tending  to  contradict  some  of  the  evi- 
dence of  Mrs.  Weiler  and  her  witnesses. 

At  the  close  of  the  testimony  the  defend- 
ants requested  instructions  in  the  nature  of 
demurrers  to  the  evidence  which  the  court 
refused. 

At  the  request  of  the  plaintiff  the  court 
gave  this  instruction  to  the  Jury: 

"The  court  instructs  the  jury  that  in  this  case 
the  defendants  admit  that  on  the  17th  day  of 
May,  1910,  they  were  husband  and  wife  and  liv- 
ing together  as  sncb,  and  if  you  further  find 
and  betieve  from  the  evidence  that  on  or  about 
said  date  the  plaintiS  delivered  to  the  defend- 
ant, Ella  Weiler,  two  (2)  rings  of  the  value  of 
one  hundred  and  seventy-nve  ($176)  dollars  each, 
and  a  pair  of  ear  rings  of  the  value  of  ninety- 
five  ($95)  dollars,  and  that  the  defendant  Ella 
Weiler,  agreed  to  purchase  the  same  or  some 
one  of  said  articles  and  pay  the  price  thereof 
within  a  reasonable  time,  or  to  return  the  whole 
of  said  goods  or  such  part  thereof  as  she  did 
not  decide  to  purchase,  within  a  reasonable  time, 
and  if  you  further  find  and  believe  from  the 
evidence  that  the  defendant  has  not  returned 
any  of  the  said  goods  to  the  plaintiff,  and  has 
not  paid,  or  caused  to  be  paid  any  of  the  pur- 
chase price  thereof ;  and  if  you  further  find 
from  the  evidence  that  said  property  was  or  any 
part  thereof  was  reasonably  necessary  family 
expense  as  explained  in  instruction  No.  4,.  then 
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and  in  that  event  you  will  find  the  iasuee  for 
the  plaintiff  and  against  both  the  defendante, 
and  assess  the  plaintiffs  damages  at  the  sum 
of  four  hundred  and  {orty-five  ($445)  dollars,  with 
interest  thereon  at  the  rate  of  six  (6%)  per  cent, 
per  annum  from  the  17th  day  of  May,  1910." 

The  court  also  Instructed  the  Jury  as  to 
what  was  meant  by  the  term  "necessary 
family  expense,"  as  applied  to  the  case. 

Plaintiff  also  asl^ed  the  court  to  give  tliis 
instruction: 

"The  court  further  instructs  the  jury  that  if 
you  believe  and  find  from  the  evidence  that  the 
defendant  Ella  Weller  received  the  goods  in  ques- 
tion from  the  plaintiff  under  an  agreement  to 
return  the  same  within  a-  reasonable  time  or  to 
pay  the  agreed  price  for  all  or  such  parts  there- 
of as  was  not  returned  and  if  you  further  find 
that  no  part  of  said  goods  have  been  ^id  for 
or  returned  to  plaintiff,  then  the  court  uistructs 
you  that  this  constitutes  in  law  a  conversion 
of  said  goods  and  in  law  is  a  tort  and  if  you 
find  from  the  evidence  that  the  said  Ella  Weiler 
was  the  wife  of  the  defendant  P.  H.  Weiler, 
then  and  in  that  case  the  said  P.  H.  Weiler  is 
liable  together  with  the  wife." 

This  was  refused,  plaintiff  excepting. 

At  the  request  of  the  defendant  the  court 
instructed  the  Jury  as  follows,  plaintiff 
excepting: 

"If  the  jnry  believe  from  the  evidence  that 
plaintiff  delivered  to  defendant  the  goods  de- 
scribed in  plaintiff's  petition  for  the  purpose  of 
effecting  a  sale  of  his  said  goods  to  Joseph 
Weiler,  and  that  defendant  was  not  to  receive 
from  the  plaintiff  any  compensation  for  her  said 
undertaking,  then  the  court  instructs  the  jury 
that  defendant  was  a  mere  depositary,  a  bailee 
without  recompense  or  reward,  a  gratuitous 
bailee  and  could  be  liable  only  for  gross  negli- 
gence if  at  all. 

"You  are  further  instructed  that  by  gross  neg- 
ligence in  this  instruction  is  meant  That  omis- 
sion of  care  which  even  the  most  inattentive  and 
thoughtless  never  fail  to  take  of  their  own  con- 
«ems.'  You  are  therefore  instructed  that  the 
mere  fact  that  the  property  was  lost,  if  you 
so  find,  in  the  absence  of  gross  negligence  as 
herein  defined,  does  not  make  the  defendant  lia- 
ble and  unless  you  find  from  the  evidence  ttiat 
defendant  is  guilty  of  gross  negligence  as  herein 
defined  your  verdict  should  be  for  defendant." 

The  jury  returned  a  verdict  for  defendant 
Interposing  a  motion  for  Judgment  non  ob- 
stante veredicto  as  well  as  a  motion  for  new 
trial  and  these  being  overruled,  plaintiff  has 
duly  perfected  his  appeal. 

[1,2]  There  are  a  number  of  errors  assign- 
ed by  learned  counsel  for  appellant  bat  the 
I>oints  argued  are  that  instructions  must  be 
supported  by  the  eyidence  and  should  not  sin- 
gle out  a  part  of  the  evidence,  call  attention 
to  it  and  ignore  other  evidence  on  the  same 
point  In  arguing  these  propositions  the 
learned  counsel  for  the  appellant  refers  to 
the  instructions  by  numbers.  As  none  of  the 
instructions  are  numbered,  it  is  a  little  diffi- 
cult to  determine  with  certainty  exactly  what 
instruction  he  Is  driving  at.  His  argument 
on  these  points  is  directed  to  what  he  calls 
"plaintiCTs  instruction  No.  2,"  and  which  we 
assume  is  the  instruction  which  we  have  set 
out  as  asked  by  plaintiff  and  which  was  re- 
fused. There  are  two  objections  to  that  in- 
struction. In  the  first  place,  we  think  the 
realpolnts  aimed  at  by  it  are  fully  covered  by 


the  instniGtion  wbi(&  was  given  at  the  re- 
quest of  plaintiff.  In  the  next  place,  there  is 
no  case  made  here  of  any  unlawful,  tortious, 
conversion.  The  possession  of  the  defend- 
ant's wife  of  the  Jewelry  referred  to,  was 
rightful  in  the  first  place.  It  is  alleged  that 
on  demand  she  refused  to  give  up  possession 
to  the  owner.  While  a  demand  Is  averred  in 
the  petition  in  the  case,  this  instruction  ig- 
nores that  element.  But  the  chief  reason 
why  we  tliink  the  learned  trial  court  acted 
correctly  in  refusing  it  was  because  the  mat- 
ters therein  referred  to,  as  far  as  material  to 
this  case,  and  so  far  as  correct,  were  suffl- 
cieutly  covered  by  the  instruction  which  was 
given  at  the  Instance  of  plaintiff  and  which 
we  liave  set  out.  We  are  not  holding  that 
the  Instruction  given  at  the  instance  of  plain- 
tiff is  correct 

[31  As  to  the  second  part  of  that  assign- 
ment, that  instructions  should  not  single  out 
a  part  of  the  evidence,  call  attention  to  It 
and  ignore  other  evidence  on  the  same  point, 
we  assume  tliat  this  is  levelled  at  an  instruc- 
tion given  at  the  Instance  of  defendant  We 
do  not  thlnlc  that  Instruction  is  subject  to 
that  criticism.  We  have  set  it  out  and  It 
spealcs  for  itself. 

[4]  But  it  is  further  said  that  that  Instmc- 
tion  was  error  in  that  it  told  the  Jury,  among 
other  things  that  if  It  found  the  defendant 
was  not  to  receive  any  compensati<«  from 
plaintiff  for  her  undertalcing  "then  the  court 
instructs  the  Jury  that  defendant  was  a  mere 
depositary,  a  bailee  without  recompense  or 
reward,  a  gratuitous  bailee  and  could  be  lia- 
ble only  for  gross  negligence  if  at  all."  If 
that  Instruction  had  stopped  with  that.  It 
would  have  been  error;  but  it  did  not  do  this. 
It  distinctly  defined  gross  negligence  to  t>e 
"that  omission  of  care  which  even  the  most 
inattentive  and  thoughtless  never  fail  to  talse 
of  their  own  concerns."  That  definition  of 
gross  negligence  is  copied  verbatim  from 
Wiser  V.  Chesley,  63  Mo.  547,  loc.  cit  649,  530. 
In  that  case  error  was  claimed  because  the 
court  had  refused  to  instruct  the  Jury  in  the 
case  l)efore  it  that  defendant  "is  responsible 
only  for  gross  negligence  or  for  a  violation 
of  good  faith."  That  refusal  was  held  prop- 
er for  lack  of  definition  of  "gross  negligence." 
It  is  tme  that  our  Supreme  Court,  in  a  nxun- 
ber  of  cases,  as  see  Brown  v.  Knapp  &  Co.. 
213  Ma  655,  loc.  dt  695,  112  S.  W.  474,  has 
said  that  there  is  no  difference  between  neg- 
ligence and  gross  negligence,  the  latter  bring 
nothing  more  than  the  former  with  the  addi- 
tion of  a  vituperative  epithet  But  that  is 
far  from  holding  that  it  is  reversible  error  to 
instruct  the  Jury  that  the  defendant  Is  only 
liable  for  gross  negligence,  when  in  the  same 
instrnctl<»  gross  negligence  is  properly  de- 
scribed and  defined.  As  gross  negligence  ts 
here  defined,  the  Jury  were  told  In  effect 
that  defendant  was  liable  for  negligence 
unless  she  acted  as  an  ordinarily  carnal 
and  prudent  person  would  act     Whether 
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her  act  was  gross  negUgoice  or  not,  If  she 
acted  as  a  carefnl  and  prudent,  thoughtful 
and  attentive  person  would  act,  she  was  not 
gnflty  of  actionable  negligence.  In  many  de- 
cisions our  conrts  hare  used  the  term  "gross 
negligence,"  as  see  Horton  v.  Terminal  Hotel 
Oo.,  114  Mo.  App.  38T,  88  S.  W.  363,  and  Reed 
▼.  Western  Union  Telegraph  Ck).,  135  Mo.  661, 
3T  S.  W.  904,  34  I*  B.  A  492,  58  Am.  St  Hep. 
609,  80  that  the  mere  use  of  that  term  Is  not 
wpobg,  when  properly  defined  as  here. 

[S]  Learned  counsel  fbr  appellant  seems  to 
argue  that  It  was  the  duty  of  the  trial  court 
to  Instruct  on  all  the  Issues  of  the  case.  Tb&t 
Is  not  so  in  dvll  cases.  The  court  is  not 
bound  to  Instruct,  except  on  request  of  the 
parties. 

[I]  It  Is  claimed  that  there  la  no  evidence 
to  support  the  verdict  for  the  defendant  We 
cannot  agree  to  that  There  was  evidence 
from  which  the  Jury  were  warranted  to  find 
a  verdict  In  favor  of  the  defendants,  niat 
judgment  is  affirmed. 

ALLEN  and  BECKER,  JJ.,  concur. 


STATB  «x  reL  TBMPEL  et  al.  v.  GARESCHB, 

Circuit  Court  Judge.    (No.  16012.) 

(St.  Looia  Court  of  Appeals.    MiaaonrL    Feb. 

6,  19ia) 

1.  GoxniTS  «=a472(4)— CoNcrBBBNT  Jtibisdio- 
TioN— "Demands  Against  Estate"— Lboal 
Services— CiBCXJiT  Coubt. 

I<egal  services  rendered  an  estate  at  the  in- 
stance of  an  executor  are  demands  against  the 
estate  within  Rev.  St.  1909,  f  197,  and  the  cir- 
cuit court  has  concurrent  jurisdiction  to  try  an 
action  brought  to  recover  for  such  services. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  F^rst  and  Second  Series,  De- 
mand Against  Estate.] 

2.  COUBTB  «s»472(4)  —  JT7BISDICTI0N   OF  ClB- 

cuxT  ComT. 
Whether  or  not  legal  services  rendered  at 
the  instance  of  an  executor  are  demands  against 
the  esUte  under  Rev.  St.  1909,  g  197,  where  an 
attorney  is  attempting  to  establish  his  claim 
against  the  estate  as  a  demand,  the  circuit  court 
has  jurisdiction  to  decide  whether  it  is  such. 

Original  proceeding  by  the  State,  oa  the 
reUtl<m  Of  Annie  M.  Tempel  and  Onstavd 
A.  Tempel,  executors  of  the  estate  of  Theo- 
dore H.  Tempel,  to  prohibit  Vital  W.  Oar- 
esdie.  Judge  of  the  Circuit  Court,  City  of 
St.  Louis,  from  entertaining  jurisdiction  of 
a  cause  by  Thomas  D.  Cannon  against  the 
estate.    Preliminary  writ  quashed. 

D.  J.  O'Keefe  and  Rippey  &  Klngsland,  all 
of  St  Lonls,  for  relators.  T.  D.  Cannon  and 
F.  C.  CMalley,  both  of  St  Louis,  for  re- 
spondent. 

ALliES,  3.  This  is  an  original  proceeding 
in  proMMtlon.  Tlie  relators,  executrix  and 
executor  of  the  estate  of  Theodore  H.  Tempel, 
deceased,  presented  to  Mie  of  the  judges  of 
this  court.  In  vacation,  a  petition  praying 


for  a  writ  of  prohibition  against  the  respond- 
ent judge  to  prohibit  him  from  further  enter- 
taining jurisdiction  of  a  certain  cause  pend- 
ing before  him,  wherein  Thomas  D.  Cannon, 
Esq.,  attorney  at  law,  is  plaintiff,  and  these 
relators  are  defendants.  A  preliminary  writ 
was  Issued  to  which  the  respondent  duly  filed 
his  return;  and  the  cause  has  been  argued 
and  submitted  to  us  as  upon  a  demurrer  to 
the  return.  The  conceded  facts  are  as  fol- 
lows: 

The  estate  of  Theodore  H.  Tempel,  under 
whose  will  the  relators  are  executrix  and 
executor,  is  In  process  of  administration  in 
the  probate  court  of  the  county  of  St.  Louis. 
On  September  14,  1917,  Thomas  D.  Cannon 
instituted  tbe  action  mentioned  al>oTe  In  the 
circuit  court  of  the  city  of  St.  Lonls  against 
the  relators  in  their  representative  capacity 
to  recover  attorney's  fees  for  legal  services 
alleged  to  have  been  rendered  to  the  said 
estate  at  the  instance  and  request  of  relator 
Annie  M.  Tempel.  The  petition  prays  judg- 
ment In  the  said  sum  of  f754,  the  alleged 
reasonable  value  of  the  services,  and  for  an 
order  directing  the  defendants  therein  to 
pay  such  sum  to  plaintiff  out  of  the  funds 
of  the  estate  in  their  hands.  Thereafter  that 
proceeding  came  before  tbe  respondent  judge, 
sitting  in  division  Na  14  of  said  circuit  court, 
and  he  was  proceeding  to  entertain  jurisdld- 
tlon  therein  when  halted  by  the  Issuance  of 
our  preliminary  rule  in  prohibition. 

The  question  before  us,  therefore  is  whether 
the  proceeding  pending  In  the  circuit  court  of 
the  city  of  St  Louis,  mentioned  above.  Is 
one  within  tbe  jurisdiction  of  that  court. 
It  is  argued  in  behalf  of  the  r^ators  herein 
t&at  the  probate  court,  wherein  an  estate 
is  being  administered.  Is  vested  with  ex»- 
cluslve  original  jurisdiction  to  make  allow- 
ances for  attorney's  fees  for  legal  services 
rendered  the  estate  at  the  instance  of  the 
executor  or  administrator;  that  such  fees 
are  a  part  of  the  expenses  of  administration, 
to  be  allowed  as  such  by  the  probate  court 
in  settling  accounts  of  the  executor  or  ad- 
ministrator, and  are  not  demands  against 
the  estate  within  the  meaning  of  section 
197,  Rev.  SUt.  1909;  and  that  consequently 
the  circuit  court  has  not  concurrent  jurisdic- 
tion with  the  probate  court  to  establish  a 
claim  of  this  character  as  a  demand  against 
the  estate.  The  questions  thus  raised  have 
frequently  been  before  our  courts. 

In  Nichols  V.  Reyburn,  66  Mo.  App.  1,  this 
court  upon  the  authority  of  Gamble  v.  GU>- 
son,  59  Mo.  586,  State  ex  rel.  Ziegenhein  v. 
Tittmann,  103  Mo.  553, 565, 15  S.  W.  941,  Pow- 
ell V.  PoweU,  23  Mo.  App.  368,  and  other  de- 
cisions cited,  held  that  the  claim  of  an  at- 
torney for  legal  services  rendered  at  the  in- 
stance of  an  administrator,  and  beneficial 
to  the  estate,  was  a  proper  subject  of  a  de- 
mand directly  against  the  estate,  and  that  the 
circolt  court  liad  original  jurisdiction  of  an 
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action  to  establish  such  deiaand.  And  tbe  rul- 
ing In  that  case  to  the  effect  that  a  claim  of 
this  character  may  be  made  the  subject  of  a 
demand  against  the  estate  has  been  followed 
by  this  court  In  the  following  cases,  tIz.: 
Teakle  v.  Priest,  61  Mo.  App.  50,  51;  Mat- 
son  &  May  T.  Pearson,  121  Mo.  App.  120,  97 
S.  W.  983;  Mayhall  v.  Stoecker,  191  S.  W. 
1117.  There  Is  an  early  decision  of  our  court 
to  the  contrary,  viz.  that  In  Gamett  v.  Gai^ 
son,  11  Mo.  App.  290,  but  It  has  not  been  fol- 
lowed. 

In  State  ex  rel.  O'Brien  v.  Walah,  67  Mi). 
App.  348,  the  Kansas  City  Court  of  Appeals, 
following  Nichols  v.  Beybum,  supra,  held 
that  the  probate  court  is  clothed  with  Juria- 
dlctlon  to  allow  an  attorney's  claim  for  legal 
services  directly  In  his  favor,  and  to  order 
Its  payment  out  of  the  assets  of  the  estate. 
However,  In  Stephens  v.  Casslty,  104  Mo. 
App.  210,  77  S..W.  1089,  that  courjt  without 
reference  to  the  Walsh  Case  or  the  prior  de- 
cisions of  this  court,  supra,  held  to  the  con- 
trary. Referring  to  the  ruling  In  the  Ste- 
phens Case,  the  court  In  MatsoD  &  May  T. 
Pearson,  supra,  121  Mo.  App.  184,  97  S.  W. 
987,  said: 

"This  case,  however,  ia  not  in  harmony  with 
the  prevailing  adjudication*  on  the  subject  It 
seems  to  ignore  the  entire  trend  of  the  adjudi- 
cated law  m  this  state  with  respect  to  matters 
of  this  sort,  and  directly  conflicts  with  both 
Nichols  V.  Eeyburn,  decided  by  this  court,  and 
State  ex  rel.  v.  Walsh,  67  Mo.  App.  348,  decided 
by  the  Kansas  City  Court  of  Appeals." 

[1]  It  will  be  seen,  therefore,  that  relators' 
contention  that  a  claim  of  this  character  can- 
not be  made  the  subject  of  a  demand  against 
an  estate  is  not  borne  out  by  the  trend  of 
authorities  in  this  Jurisdiction.  And  If  the 
claim  sought  to  be  enforced  In  the  proceed- 
ing pending  before  the  respondent  Judge 
is  one  which  may  be  asserted  as  a  demand 
against  the  estate,  It  cannot  be  doubted  that 
it  Is  Justiciable  In  the  circuit  court  whldi, 
by  virtue  of  the  statute,  has  concurrent  Jnrlsj- 
diction  with  the  probate  court  in  such  pro- 
ceedings. See  Nichols  ▼.  Reybum,  supra; 
Matson  &  May  v.  Pearson,  supra,  and  cases 
cited.  It  Is  true  that  In  Stephens  ▼.  Oassity, 
supra.  It  Is  said  that  the  circuit  court  is 
without  Jurisdiction  in  such  cases;  but,  as 
remarked  above,  this  decision  is  out  of  line 
with  the  trend  of  authority  on  the  subject 
in  this  state. 

In  tills  connection  It  should  be  said  that 
though  the  relators  deny  that  the  circuit 
court  has  Jurisdiction  in  an  ordinary  pro- 
ceeding at  law  to  establish  a  claim  such  as 
this,  as  a  demand  against  an  estate,  they 
appear  to  concede  that  under  exceptional 
circumstances  the  equity  powers  of  the  cir- 
cuit court  may  be  Invoked  in  cases  of  this 
general  character.  And  by  this  means  It 
Is  sought  to  reconcile  the  cases  in  this  state 
touching  the  matter  In  hand.  But  the  dis- 
tinction thus  attempted  to  be  made  is  ob- 
viously not  a  sound  one.  It  Is  true  that  in 
Matson  &  May  v.  Pearson,  supra,  the  suit 


was  one  In  equijty,  but  the  dedalon  in  that 

case  does  not  by  any  means  proceed  vpon 
the  theory  that  the  jurisdiction  of  the  circuit 
court  over  suits  to  euforoe  a  dalm  for  at- 
torney's fees,  as  a  demand  against  an  estate. 
Is  contingent  upon  allegation  and  proof  of 
facts  making  the  case  one  of  equitable  cog* 
nlsance.  In  that  case  equity  was  'resorted 
to,  not  because  It  was  essential  to  do  so  in 
order  that  the  cause  be  brought  within  the 
Juri8dlcti(xi  of  the  circuit  court,  tmt  in  an 
effort  to  have  the  claim  allowed  as  one 
taking  precedence  over  claims  of  creditors 
generally. 

[2]  That  the  respondent  Judge  was  not 
proceeding  In  excess  of  his  Jurisdiction  in 
the  premises  we  regard  as  entirely  clear.  In- 
deed for  our  purposes  we  think  that  it  would 
be  sufficient  to  say  that  under  the  law  the 
proceeding  in  question,  pending  before  the  re- 
spondent, l>elong8  to  a  general  class  of 
cases  oyet  which  the  circuit  court  has,  under 
the  law.  Jurisdiction.  In  other  words,  tliat 
court  has  concurrent  Jurisdiction  with  the 
probate  court  In  suits  to  establish  demands 
against  estates.  The  plaintiff,  in  the  action 
in  the  circuit  court,  is  seeking  to  establish 
his  claim  as  a  demand  agaln.t  the  estate, 
and  it  seems  quite  clear  that  the  circuit 
court  is  vested  with  Jurisdiction  over  the 
cause,  with  authority  to  determine.  Inter  alia, 
wh^her  the  claim  asserted  is  one  which  may, 
under  the  law,  be  enforced  as  a  demand 
against  the  estate.  In  Richardson  v.  Palmer, 
24  Mo.  App.  480,  the  action  was  one  in  the 
circuit  court  to  recover  from  an  estate  dam- 
ages'for  fraudulent  representations  alleged 
to  have  been  made  by  the  defendant  admin- 
istrators in  connection  with  the  sale  of  an 
animal  at  an  administrator's  sale.  It  was 
held  that  the  suit  was  one  within  the  Juris- 
diction of  the  circuit  court,-  though  It  was 
ruled  that  the  estate  was  not  liable  tot  any 
false  representations  made  by  the  administ- 
trators,  and  that  the  demurrer  to  the  evi- 
dence should  have  been  sustained.  So  much 
of  the  opinion  of  Philips,  P.  J.,  in  that 
case  as  dealt  with  the  question  of  the  Juris- 
diction of  the  circuit  court  was  approved  by 
the  Supreme  Court  in  State  ex  rel.  Ziegen- 
heln  V.  Tlttmann,  103  Mo.  563,  15  S.  W.  941, 
and  it  has  been  quoted  approvingly  \ty  the 
Supreme  Court  in  the  recent  case  of  Bank  v. 
Clifton,  208  Mo.  ^,  816,  217,  172  8.   W. 

38a 

We  are  here  concerned  only  with  the  ques- 
tion of  the  Jurisdiction  of  the  circuit  court, 
having  naught  to  do  with  the  merits  of  the 
cause  pending  tbereln.  And  in  the  view 
expressed  In  the  immediately  preceding  para- 
graph we  are  not  embarrassed  by  the  deci- 
sion in  Stephens  t.  Oassity,  supra,  since  we 
are  bound  by  the  recent  decLsloo  of  the  Su- 
preme Court  in  Bank  v.  Clifton,  supra,  wliich 
we  regard  as  here  bi  point,  and  hence  con- 
trolling authority. 

It  follows  that  our  writ  herein  was  im- 
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providently  Issued,  and  ttiat  it  should  be 
quashed.    It  la  accordingly  so  ordered. 

REYNOIiDS,  P.  X,  and  BECKER,  J.,  con- 
cur. 


JOERN  T.  BANG.    (No.  14968.) 

(St.  Louis  Court  of  Appeals.     MiMourL    Feb. 
e,  1918.) 

1.  Work  and  Labob  ^»22— Pbtition— S0»- 

nCIENCT. 

A  contractor's  petition  for  work  and  mate- 
rial, lettin);  forth  the  contract,  though  not  alleg- 
ing that  it  was  not  completed,  bat  enumerating 
the  reasonable  value  of  the  materials  furnished 
and  services  rendered,  at  the  request  of  defend- 
ant, and  stating  the  amounts  sought  to  be  charg- 
ed therefor,  was  a  declaration  on  a  quantum 
meruit  and  not  on  contract. 

2.  WOBK  AND  liABOB  «=>29(2) — DaKAGES. 

In  quantum  meruit  action  upon  defendant's 
preventing  performance  of  the  contract,  plain- 
tiff's recovery  is  not  limited  to  contract  price, 
but  the  measure  is  the  reasonable  value  of  the 
services  not  exceeding  the  amount  demanded,  es- 
pecially where  the  contract  merely  fixed  a  lump 
sum  for  complete  performance. 

Appeal  from  St  Louis  Circuit  Court;  Koit 
K.  Koerner,  Judge. 

"Not  to  be  offidaUy  pubUsbed." 
Action  by  Charles  Joem,  doing  business 
under  the  name  of  Chas.  Joem  Oven  Com- 
pany, against  tieorge  A.  Bang.  Judgment 
for  plaintUC,  and  defendant  appeals.  Af- 
firmed. 

Seneca  N.  Taylor  and  Walter  N.  Flsber, 
both  of  St.  Louis,  for  appelant  Buder  & 
Buder,  of  St.  Louis,  for  respondent. 

BECKER.  J.  This  is  an  action  by  plaintiff 
to  recover  n  Judgment  for  $529.09  against  de- 
fendant for  furnLshing  certain  briclcwork  for 
the  alterations  and  additions  to  a  building 
owned  by  the  defendant.  Defendant  filed  a 
counterclaim.  From  a  judgment  for  plaintiff 
on  his  cause  of  action,  in  a  sum  aggregating 
$442.59,  and  against  the  defendant  on  bis 
counterclaim,  after  unavailing  motions  for  a 
new  trial  and  in  arrest  of  Judgment,  the  de- 
fendant appeals. 

The  petition  sets  up  a  written  contract 
whereby  plaintiff  agreed  to  repair  and  re- 
model a  certain  building  belonging,  to  the  de- 
fendant according  to  certain  plans,  and  al- 
leges during  the  course  of  the  .work  defend- 
ant required  plaintiff  to  do  certain  extra 
brickwork  and  to  furnish  extra  material 
and  furnish  additional  labor;  that  "all  the 
brickwork,  alterations,  and  extras  were  made 
at  the  request  of  the  defendant,  and  that  the 
labor  done  and  material  furnished  in  con- 
nection therewith  were  at  the  special  In- 
stance and  request  of  the  defendant,  as  also 
were  other  minor  extras  more  particularly 
specified  in  an  accoimt  set  out  in  the  peti- 
tion," and  further  alleges  that: 

"By  reason  thereof  defendant  has  become  in- 
debted to  plaintiff  for  work  and  labor  done  and 


material  furnished  as  set  out  in  the  following  ac- 
count." 

The  petition  then  sets  out  the  account  in 
full,  showing  the  various  items  and  the  value 
thereof,  together  with  a  list  of  credits  for 
payments  and  allowances  made  by  and  to  the 
defendant  The  petition  states  that  the 
amounts  set  opposite  the  various  items  enu- 
merated in  the  account  are  the  reasonable 
values  thereof,  and  prays  Judgment  for  the 
balance  between  the  credits  and  debits  set 
out  said  balance  being  $529.09,  and  for  in- 
terest thereon,  together  with  costs. 

The  defendant  filed  an  answer  and  coun- 
terclaim. The  answer  was  a  general  denial, 
and  the  counterclaim  alleged  that  a  written 
contract  had  been  entered  into  between  the 
plaintiff  and  defendant  for  the  construction 
of  certain  brick  portions  of  a  building  he- 
longing  to  the  defendant  which  the  defend- 
ant desired  to  have  remodeled;  that  the 
plaintiff  undertook  to  and.  did  actually  per- 
form a  part  of  the  work  called  for  in  said 
contract,  but  that  by  reason  of  the  improper 
and  unskillful  work  done  by  the  plaintiff  in 
the  construction  of  the  east  wall  of  the  build- 
ing in  question,  the  said  wall  was  condemned 
by  the  dty  authorities  before  it  was  complet- 
ed ;  that  plaintiff  thereupon  abandoned  the 
work  on  said  building,  and  refused  to  com- 
plete the  same,  thus  leaving  the  building  in 
an  unfinished  and  Incomplete  condition ;  that 
by  reason  of  the  abandonment  of  the  work 
and  refusal  of  tha  plaintiff  to  complete  the 
same,  the  defendant  was  required  to  tear 
doiwn  a  portion  of  the  said  wall  and  recon- 
struct the  same,  and  that  defendant  was  re- 
quired to  contract  with  a  third  party  to  com- 
plete the  work,  thereby  Incurring  additional 
expense,  which  is  set  out  and  itemized,  to- 
gether with  other  minor  Items,  in  an  account 
attached  thereto,  the  various  Items  aggregat- 
ing $1342.70,  for  all  of  .which  the  defendant 
alleges  he  is  damaged,  etc.,  and  prays  Judg- 
ment therefor  as  against  the  plaintiff.  Plain- 
tiff's answer  to  the  counterclaim  was  con- 
ventional. 

It  is  not  necessary  to  set  out  all  the  testi- 
mony adduced  In  the  case.  For  the  purposes 
of  this  appeal  it  is  sufficient  to  say  that  there 
was  a  written  contract  entered  into  between 
the  plaintiff  and  defendant  whereby  the 
plaintiff  agreed  to  do  certain  work  for  the 
defendant  in  the  reconstruction  of  the  de- 
fendant's building,  including,  among  other 
things,  the  brickwork  of  the  walls  of  the 
building ;  tliat  the  contract  price  for  the  la- 
bor and  material  to  be  furnished  was  $1,200. 
During  the  course  of  the  reconstruction  mis- 
understandings and  difficulties  arose  between 
the  parties.  There  is  no  controversy  but  that 
the  east  wall  of  the  building  in  question, 
while  said  ,wall  was  being  constructed  by  the 
plaintiff  under  the  contract  with  the  defend- 
ant and  before  said  wall  was  completed,  was 
found  to  be  out  of  plumb  and  to  be  lesaing 
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Inward  about  8  Inches;  that  the  city  authori- 
ties In  due  course  condemned  the  wall  and 
ordered  It  reconstructed  from  the  second 
floor  sill  to  the  roof.  The  defendant  there- 
upon sought  to  have  the  plaintiff  tear  down 
the  condemned  portion  of  the  wall  and  re- 
construct It  without  cost  to  the  defendant. 
This  the  plaintiff  refused  to  do. 

As  to  the  cause  of  the  wall  being  out  of 
plumb  and  as  to  the  responsibility  therefor, 
the  plaintiff  adduced  testimony  which  tended 
to  prove  that  on  Friday,  February  21,  1912, 
a  snowstorm  came  up,  and  that  the  brick- 
layers of  the  plaintiff,  who  were  working 
upon  the  east  wall,  thereupon  stopped  their 
work ;  that  no  further  work  was  done  ui>on 
the  wall  from  the  time  the  bricklayers  quit 
on  said  Friday'  until  the  following  Monday 
morning,  due  to  the  fact  that  the  Intervening 
Saturday,  February  22d,  was  a  holiday; 
that  the  east  wall,  at  the  time  the  brick- 
layers quit  on  FrMay,  was  within  a  few  feet 
of  the  roof  line ;  that  it  was  perfectly  plumb, 
and  that  the  wall  was  sufficiently  braced  to 
prevent  Its  sagging  or  becoming  out  of 
plumb;  that  when  the  bricklayers  returned 
on  the  following  Monday  morning,  prepared 
to  finish  the  wall,  the  bulge  or  leaning  of  the 
wall  was  discovered,  as  was  also  the  fact 
that  the  braces  securing  the  wall,  which  had 
been  left  In  place  on  the  previous  Friday, 
had  been  removed  In  the  meantime,  but  not 
hy  any  order  of  the  plaintiff  nor  by  any  one 
In  his  employ.  Plaintiff  himself  on  this  point 
testified  that: 

"When  I  got  there  on  Monday,  the  follow- 
ing Monday,  to  proceed  with  ttie  work,  to  com- 
plete it,  by  throwing  my  line  from  one  end  to 
the  other,  I  found  that  the  wall  had  come  in 
about  3^  inches  inwards.  *  *  *  It  was 
caused  by  the  carpenters  on  the  buQding  remov- 
ing the  braces,  which  were  put  there  purposely 
to  hold  the  wall  in  position  until  the  wall  was 
properly  secured  and  anchored  to  the  rafters. 
*  *  *  After  I  noticed  this  curve  had  taken 
place,  when  I  intended  to  start  to  work,  I  stop- 
ped my  men  from  going  ahead  until  I  called 
Mr.  Bang's  attention  to  this  defect  In  this  work. 
After  explaining  to  Mr.  Bang  the  cause  of  it,  he 
refused  to  listen  to  it,  and  he  claimed  that  it 
was  defective  work  done  by  my  bricklayers; 
built  that  way.  That  was  the  only  satisfaction 
I  ever  got  from  Mr.  Bang.  Q.  Did  you  ever 
have  any  exchange  of  letters  with  him  on  the 
matter  at  all?  A.  I  did,  sir. .  The  letters  are 
as  follows: 

"  'St  Louis,  March  9,  1912. 

'To  Chas.  Joern  and  Chas.  Joern  Oven  Co., 
.1018  Victor  St.,  St  Louis,  Mo.— Take  Notice: 
The  front  wall  of  two-story  brick  addition  to 
building  erected  by  you  at  3009  Warae  avenue 
is  out  of  plumb  from  second-story  windows  up 
and  you  are  hereby  notified  and  required  to  take 
down  and  rebuild  at  your  own  cost  and  expense 
at  once.  Unless  you  start  on  said  work  and 
continue  thereat  to  completion  of  reconstruc- 
tion of  defective  work  starting  on  or  before 
Tuesday,  March  the  12th,  1912,  the  undersigned 
will  proceed  to  cause  said  work  to  be  done  at 
your  cost  and  expense. 

"  'The  Banner  Creamery  Co.. 

"  'Geo.  A.  Bang,  Pres.' 
"'St  Louis,  Mo.,  March  16,  1912. 

"Mr.  Geo.  Bang,  Mgr.  of  Banner  Creamery 
Co.,  Warne  and  Labadie,  City — Dear  Sir:  Ow- 
ing to  the  fact  that  the  second  story  of  front 


wall  of  your  factory  situated  <m  Warne  and 
Labadie  avenues  wbicb  we  had  nearly  completed 
to  within  two  feet  from  bottom  of  rafters,  bad 
leaned  itself  inward  abont  three  inches  from 
plumb  line,  which  was  mainly  due  by  the  car- 
penter contractor's  workmen  removing  the  brac- 
es from  out  of  the  windows  before  said  front 
wall  was  properly  secured  and  anchored  to  raft- 
ers, and  that  said  braces  were  not  removed  by 
any  of  our  workmen  in  our  employ  as  stated 
by  Mr.  Lund,  carpenter  contractor.  We  there- 
fore notify  you  that  we  vrill  rebuild  said  front 
wall  in  second  story  by  receiving  an  additional 
pay  for  the  same  only. 
"  'Yours  very  truly, 

"  'Chas.  Joern  Oven  Co., 

"  'C.  H.  W.  Joern,  Pres.* 

"  'St  Louis,  Mareh  18.  1912. 

'"Chas.  Joern  Oven  Co.,  C.  H.  W.  Joern. 
Pres.— Gentlemen:  In  reply  to  your  notice  that 
you  demand  extra  pay  for  re-erecting  ont  of 
plumb  portion  of  front  wall  on  factory  building 
situated  on  Warne  Ave.  near  Labadie  Ave. — I 
hereby  notify  you  that  T  will  not  agree  to  com- 
pensate you  for  said  work. 

"  'Yours  truly,  Geo.  A.  Bang.' " 

There  was  testimony  on  behalf  of  the  de- 
fendant that  carpenters  employed  on  the 
building  had  set  the  forms  for  the  windows 
in  the  wall  In  question,  and  had  briiced  these 
frames  In  the  rafters  down  to  the  window 
frames;  that  this  work  had  been  done  by 
the  carpenters  under  the  direction  of  their 
foreman,  who  testified  that  he  did  not  take 
down  the  braces  nor  instruct  anybody  to  do 
80,  and  did  not  know  by  whom  they  had 
been  taken  down.  One  witness  testified  that 
the  mortar  that  was  used  for  laying  the 
bricks  in  this  particular  wall  was  too  soft 

In  rebuttal  the  plaintiff  placed  several 
bricklayers  upon  the  stand,  who  testified  they 
had  done  the  laying  of  the  bricks  In  the  east 
wall,  and  that  they  had  used  stiff  mortar  for 
these  bricks,  which  was  the  prc^per  kind  and 
character  to  use  therefor,  and  that  the  bricks 
had  been  laid  in  the  wall  in  a  workmanlike 
manner,  and  that  the  wall  was  plumb  at  the 
time  they  left  it ;  also  that  the  wall  was  se- 
curely braced;  that  if  the  braces  had  been 
kept  on  the  wall  the  wall  would  not  have 
sagged. 

There  was  testimony  adduced  by  the  de- 
fendant, showing  that  the  defendant,  after 
the  plaintiff  had  refused  to  continue  with  the 
work,  had  expended  $267.70  for  the  comple- 
tion of  the  work  contemplated  by  the  con- 
tract between  the  plaintiff  and  defendant 
Before  the  cause  was  submitted  to  the  jury 
the  plaintiff  waived  certain  items  in  his  ac- 
count, and  conceded  certain  additional  cred- 
its to  the  defendant  beyond  those  contained  in 
the  account  as  set  out  In  the  petition,  so  that 
the  claim  for  plaintiff  which  was  presented 
to  the  jury  was  for  1379.66,  with  Interest 
from  May  16,  1912. 

[1]  The  appellant,  defendant  below,  ««- 
tends  that  the  plalntifTs  action  Is  a  suit  up- 
on a  specific  contract,  and  not  a  suit  quan- 
tum meruit  This,  however,  is  not  the  case. 
The  fact  that  the  terms  of  the  contract  are 
stated  in  the  petition  Is  not  conclusive  that 
the  suit  is  one  on  the  contract    Cann  n  Rec- 
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tor,  etc.,  Ul  Mo.  App.  164,  188,  85  S.  W.  884. 
The  petition  In  qvestion  seta  forth  the  con- 
tract, and  though  It  tana  to  allege  that  the 
contract  was  noTer  completed,  clearly  aeeka 
to  recovor  for  the  value  of  labor  done  and 
Btateilal  famished  at  the  special  Instance 
and  leqnest  of  the  defendant,  and  It  Bp4cl&- 
oally  emunerates  seriatim  the  labor  done  and 
material  famished,  and  states  the  amounts 
sought  to  be  charged  therefor  and  states  that 
each  at  said  amounts  Is  of  the  reasonable 
value  thereof. 

The  sufficiency  of  the  petition  was  not  at- 
tacked below,  and  the  case  was  tried  before 
tho  court  and  submitted  to  the  Jury  up<»  the 
theory  that  the  petition  stated  a  cause  of  ac- 
tion quantum  meruit.  We  find  no  reason  to 
hold  a  contraiy  view,  and  we  therefore  rule 
this  point  against  appellant. 

Appellant  next  assigns  as  error  the  giving 
of  certain  instructions.  It  Is  not  necessary 
to  set  out  the  instructions  at  which  the  critl- 
ctem  Is  leveled;  it  is  sufficient  to  say  that 
the  instructions  did  not  limit  plaintiff's  re- 
covery to  an  amount  not  exceeding  the  con- 
tract price,  but  told  the  Jury  that  If  they 
found  for  the  plaintiff  under  evidence  and 
the  instructions,  ,they  should  limit  the  re- 
covery to  tba  reasonable  value  of  the  work, 
labor,  etc:,  not  exceeding,  however,  "the 
amount  sued  for,  together  with  interest  from 
the  date  of  the  institution  of  this  suit,  to 
wit.  May  le,  1812,  at  the  rate  of  «  per  cent 
per  annum  to  this  date." 

[f]  The  point  would  be  well  taken  were 
this  a  suit  upon  the  contract ;  so  also  in  cas- 
es -where  work  has  been  badly  done  or  not 
according. to  contract,  or  where  a  party  has 
abandoned  his  work  before  completing  same, 
in  whliOi  case  the  party  may  bring  his  ac- 
tion in  quantum  meruit,  and  the  party  ac- 
cepting the  work  must  pay  the  reasonable 
value  of  the  work  received,  not  exceeding  the 
contract  price,  if  that  value  exceeds  the  dam- 
age sustained  by  reason  of  the  failure  of  the 
other  to  complete  the  work  agrreed.  See 
Lamb  y.  Brolaski,  38  Ma  58;  Lee  ▼.  Ash- 
tnook,  14  Ma  379,  S6  Am.  Dec.  110;  Cream- 
er T.  Bates,  48  Mo.  625 ;  Yeats  et  al.  v.  Bal- 
l«atlBe,  66  Ma  680.  But  where  one  has  a 
contract  which  the  other  party  thereto  pre- 
vents hlni  from  folly  performing  and  is  there- 
fore in  taalt,  the  party  thus  prevented  from 
conq>leting  his  part  of  the  contract  may  treat 
the  contract  as  abandoned  and  sue  in  quan- 
tum meruit  for  what  he  has  already  done  to- 
ward performance.  Instead  of  seeking  dam- 
ages on  the  contract  for  the  breach,  and  in 
such  case  his  recovery  Is  not  limited  to  the 
contract  price.  Ream  v.  Watklns,  27  Mo.  517, 
72  Am.  Dec.  283 ;  Hirlich  v.  Ins.  Co.,  88  Mo. 
249;  Cann  v.  Bector,  etc.,  supra;  Car  Co.  v. 
Kast,  171  Ma  App.  308,  157  S.  W.  841; 
Moore  v.  Board  of  Regents,  215  Mo.  706,  116 
S.  W.  e. 

There  is  ample  testimony  in  the  record  to 


predicate  an  instruction  submttting  to  the 
Jury  the  question  as  to  whether  or  not  the  de- 
fendant, appellant  here,  did  prevent  the  plain- 
tiff below,  respondent  here,  from  fully  per- 
forming the  contract  in  question,  and  upon 
that  theory  the  instruction  properly  limited 
the  recovery  to  the  reasonable  value,  not  ex- 
ceeding, however,  the  amount  sued  for.  We 
hold  the  instructions  complained  of  correctly 
limited  the  amount  of  recovery. 

Furthermore  It  will  be  noted  that  the  con- 
tract between  the  parties  before  us  merely 
stipulates  a  "lump  sum"  for  the  "Job,"  with- 
out specifying  the  amount  of  the  materials 
or  labor  that  was  to  be  used  or  the  prices 
thereof;  therefore  the  contract  Itself  In  no 
event  could  have  furnished  evidence  which 
would  have  controlled  or  limited  the  amount 
or  the  value  of  the  material  or  labor  that 
had  been  furnished  by  plaintiff  under  the 
contract,  so  that  this  case  clearly  does  not 
fall  within  that  class  of  cases  embraced  In 
the  rale  laid  down  in  Williams  v.  Railroad 
Co.,  112  Ma  463,  20  S.  W.  631,  34  Am.  St 
Rep.  403. 

The  Instructions  for  defendant  fully  cov- 
ered the  point  contended  for  by  ai^ellant 
here,  for  defendant's  Instructions  were  predi- 
cated upon  his  theory  of  the  case  that  plain- 
tiff, and  not  defendant  breached  the  con- 
tract, and  the  Instructions  were  hjrpothecat- 
ed  upon  such  a  finding  on  the  part  of  the 
Jury,  and  that  if  they  further  find — 
"that  the  defendant  had  i>aid  to  the  plaintiff 
or  has  since  paid  to  the  plaintiff  a  sum  equal  to 
the  amount  named  in  the  contract,  then  your 
verdict  will  be  for  the  defendant,  unless  you  fur- 
ther find  and  believe  from  the  evidence  that,  at 
some  time  between  the  lOth  day  of  January, 
1912,  and  the  24th  day  of  February,  1912,  the 
defendant  agreed  to  pay  plaintiff  a  sum  in  ex- 
cess of  the  contrut  price  of  $1,200.00." 

It  would  serve  no  purpose  to  set  forth  all 
the  instmctions  given  In  this  case.  It  is  suf- 
ficient to  state  that  after  a  careful  examina- 
tion thereof  we  conclude  that  taken  as  a 
wholes  they  fairly  and  fully  cover  the  case. 
We  find  no  prejudicial  error  therein.  Tne 
Judgment  is  for  the  right  party,  and  is  ac- 
cordingly afllrmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


STREET  et  al.  v.  WERTHAN  BAG  &  BUR- 
LAP 00.    (Na  14796.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Feb. 

5,  1918.     Rehearing  Denied  Feb. 

20,  191&) 

1.  Saus  «b>78— Deutebt— "F.  O.  B.  Hons- 
tok"— "Fbkiqht  Paid  to  Houston." 

As  fixing  theplace  of  delivery,  the  terms 
"freight  paid  to  Bfouston"  and  "f.  o.  b.  Hous- 
ton" are  synonymous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  F.  0.  B.] 

2.  Sales    «=360— Deuveet — Puace — Cabbier 
AS  Agent. 

Where  a  contract  of  sale  of  goods  was  si- 
lent as  to  the  railroad  over  whi<^  goods  were 
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to  be_  shipped  freight  prepaid,  that  the  seller 
complied  with  a  request  of  the  buyer  in  sending 
one  carload  over  a  certain  road  bad  no  bearing 
on  how  or  where  the  delivery  of  the  unshipped 
portion  of  the  order  was  to  be  made,  because 
the  buyer  had  no  authority  to  compel  the  seller 
to  ship  by  any  particular  route. 

3.  Sales  €=>79— Shipment  of  Goods— Place 
OF  Deuveby. 

Where  an  order  of  goods  was  to  be  shipped 
"freight  paid  to  Houston,  allowing  you  3% 
discount  tor  cash  against  document,"  the  point 
of  deliver?  was  Houston,  and  hence  the  market 
value  at  Houston  was  the  basis  of  damages  for 
failure  to  ship. 

4.  Sales  ^=>417  —  FATLrsK  to  Deuve»— 
Damages  —  Mabket  Value  —  Stjfficibnot 
OF  Evidence. 

Evidence  held  sufficient  to  support  a  find- 
ing that  a  purchaser  of  undelivered  goods  who 
bought  in  the  open  market  on  September  4th, 
where  the  last  day  for  fulfilLment  of  the  con- 
tract wag  August  Slst,  had  complied  with  the 
established  nile  with  reference  to  such  pue- 
chases,  and  had  bought  at  tho  market  value. 

Appeal  from  Circuit  Court,  City  of  St  Lou- 
is ;  J.  Hugo  Grimm,  Judge. 

Action  by  Gustavus  C.  Street  and  Leroy  R. 
Street,  copartners,  doing  business  as  Street  & 
Co.,  against  tbe  Werthan  Bag  &  Bturlap  Com- 
pany, a  corporation,  doing  business  as  the  St 
liouls  Bag  Sc  Burlap  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Stem  &  Haberman,  of  St  Louis,  for  appel- 
lant Bates  H.  McFarland,  of  St  Louis,  and 
Hutcheson  &  Hutcheson,  of  Houston,  Tex., 
for  respondent 

BECKER,  J.  On  June  30,  1913,  the  de- 
fendant company,  located  at  St  Louis,  Mo., 
under  its  trade  name,  St  Louis  Bag  &  Bur- 
lap Company,  sold  to  tbe  plaintifTs,  located  at 
Houston,  Harris  county,  Tex.,  300  bales  of  bag- 
ging known  as  sugar  doth;  the  contract  of 
sale  being  evidenced  by  correspondence  ex- 
changed between  the  said  parties.  Plaintiffs 
sued  defendant  for  damages  in  the  sum  of 
11,216,  for  the  alleged  failure  to  deliver  260 
of  the  300  bales  purchased.  It  Is  alleged  that 
plaintiffs,  upon  the  breach  of  the  contract  by 
defendant,  were  forced  to  and  did  purchase 
260  bales  of  bagging  In  lieu  of  that  contracted 
to  be  delivered  by  the  defendant,  but  which 
the  defendant  failed  to  deliver.  The  answer 
was  a  general  denial.  The  case  was  tried 
before  the  court  without  the  intervention  of  a 
jury.  From  a  Judgment  In  favor  of  plaintiffs 
and  against  tbe  defendant  in  tbe  sum  of  $1,- 
259,  being  the  amount  sued  for  with  interest, 
the  defendant  brings  this  appeal. 

The  written  contract  relied  upon  by  plain- 
tiffs was  evidenced  by  correspondence.  We 
will  set  out  that  portion  of  the  correspondence 
which  we  consider  material. 

Plaintiffs,  on  June  9,  1918,  wrote  the  de- 
fendant company:  "Please  quote  us  In  lots  of 
BOO  to  1,000  bales,  f.  o.  b.  Houston  and  Gal- 
veston. You  understand  that  we  want  this 
bagging  to  be  44"  to  46"  in  viridth  and  in  strips 
6  yards  long,  packed  60  pieces  to  the  bale." 
Defendant  answered  on  the  11th  of  June, 


1913:  "We  are  pleased  to  advise  you  that 
we  can  quote  yon  this  bagging  in  6-yard 
strips,  packing  60  pieces  to  a  bale,  bagging  to 
run  from  42"  to  46"  wide,  at  8%<  per  yard, 
freight  paid  to  Houston,  allowing  yon  S%  dis- 
count for  cash.  Please  advise  by  wire  if  you 
can  use  same."  On  June  80th  plaintiffs  wired 
defendant:  "Yoor  letter  11th.  Name  lowest 
price  1,000  bales,  July,  August  shipment  on 
our  order."  Defendant  answered  by  wire  the 
same  day:  "Our  i^ce  Uth  lowest  on  300 
bales  shipment  July  and  Auguist  subject  to 
wire  accei>taiice."  Plaintiffs  replied  on  tbe 
same  day  by  wire:  "Offer  8)4  cents,  leas  8 
per  cent  on  800  bales  mentioned.  Wire  ao- 
c^tance."  On  tbe  same  day  tbe  defendant 
repUed  by  wire:  "Wire  reeetved;  our  price 
8^  cents,  less  3%  best  on  cloth;  wire  accept- 
ance." Plaintiffs  by  wire  repUed  on  tbe  same 
day: 

"Off«r  acc^ted."  Plaintiffa  confirmed  tbls 
telegram  of  acceptance  by  letter,  and  the  de- 
fendant in  turn  sent  plaintiffs  the  foUowii^ 
letter  of  confirmatloo  aoe^ting  tbe  oidw: 
"June  80, 1913.  Street  &  Co.  We  beg  to  ac- 
knowledge receipt  of  your  wire  of  evoi  date 
and  have  entered  your  order  for  800  bales  of 
bagging  cloth  in  6-yard  strips  to  be  packed  60 
pieces  to  the  bale,  clotb  to  run  from  42"  to  46" 
wide  at  8^^  per  yard,  fright  paid  to  Hous- 
ton, allowing  you  8%  discount  for  cadi 
against  document  Cloth  to  foe  shipped  dar- 
ing July  and  August.    •     •     •    " 

Considerable  correspondence  between  the 
parties  was  introduced  which  showed  tbat 
the  plaintiffs  were  coattinaaUy  urging  the  de- 
fendant to  hurry  up  tbe  order  and  eblp  tbe 
bagging  purchased  as  quickly  as  possible.  It 
further  appears  that  the  defendant,  on  July 
26th,  notified  tbe  plaintiffs  that  It  bad  ship- 
ped a  car  of  bagging,  giving  the  oar  numl)» 
and  the  route.  However,  on  August  4th  tbe 
defendant  by  letter,  wrote  tbe  plalntilCs  tbat 
when  they  "started  to  Invoice  your  car  we 
found  tbat  our  party  shipped  us  3-yard  strips 
instead  of  6.  We  trust  tliat  you  can  use 
these  this  length,  otherwise  It  will  cause  con- 
siderable delay.  Tbls  car  has  been  on  tbe 
road  now  for  10  days."  Plaintiffs  Immediate- 
ly wired,  upon  receipt  of  tbe  letter:  "Cannot 
use  3-yard  strips.  Suggest  you  take  up  wltb 
H.  W.  Garrow  &  Company,  Houston,  to  wb<Hn 
you  might  sell  as  patdtes."  Tbe  defendant 
replied  by  letter  of  August  6tb,  acknowledg- 
ing receipt  of  the  wire,  and  advising  tbat  It 
had  diverted  the  car  and  stated  that  it  would 
"be  able  to  let  you  bave  a  car  in  tbe  next 
few  days  from  what  Informatiim  we  liave." 

On  August  19,  1913,  tbe  defendant  did  aliip 
one  car  containing  16,000  yards  of  tbe  I>ag- 
ging  to  the  defendant  via  the  St  Louis, 
Iron  Mountain  &  Southern  JElailroad,  wbtcb 
car  reached  Houston,  Tex.,  on  August  27tb, 
On  August  21st  one  of  tbe  banks  in  Honstwa 
presented  a  draft  with  bill  of  lading  for  said 
carload  of  bagging  attadted ;  tbe  draft  being 
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dra'wn  by  the  defendant  on  the  plaintiffs. 
PlalntlffB  did  nM  pay  the  draft  at  cmce,  and 
gave  aB  their  reasoB  that  they  did  not  consid- 
er, from  the  terms  of  the  contract,  that  the 
goods  were  to  be  paid  for  untU  they  were  de- 
llvered.  They,  however,  wired  defendant  on 
Aognst  21,  1918,  to  direct  the  bank  to  hold 
the  draft  until  the  delivery  of  the  goods.  I>e- 
feadant  replied  by  telegram  on  the  same  day: 
"Wire  received.  Contract  calls  less  3  per 
oent.  for  cadi.  Draft  should  be  paid  on  pres- 
entation." Plaiatifrs  relied  by  wire  on  the 
same  day:  "Telegram  received.  Most  insist 
that  you  wire  bank  to  bold  draft  for  arrival 
of  goods,  as  we  understand  shipment  has  not 
yet  left  St.  Louis,  and  we  do  not  intend  to 
pay  In  advance  for  the  goods."  To  this  de- 
fendant replied:  "Wire  received:  contract 
calls  for  3  per  cent,  less  for  cash;  If  you  are 
willing  to  waive  dlsconnt,  will  have  bank  hold 
draft  for  arrival.  If  car  has  not  left  St.  Lou- 
Is,  fault  of  the  railroad,  not  ours;  same  is 
not  being  held."  The  plaintiffs  answered  by 
wire:  "Answering  night  letter,  will  waive 
the  3  per  cent"  Defendant  wrote  a  letter  to 
plalntifFs  on  August  22d  as  follows:  "Ac- 
knowledging recent  of  your  wire  of  even 
date  we  have  had  our  bank  to  advise  their 
correspondent  to  hold  your  draft  and  draft 
will  be  with  3  per  cent  added.  We  have  had 
the  Iron  Mountain  on  the  phone  and  find  you 
are  correct,  the  car  has  not  left  St.  Louis. 
Will  you  kindly  advise  us  where  you  got  this 
Information?  We  will  send  you  the  corre- 
QKMidence  from  the  Iron  Mountain  showing 
that  the  blame  lays  entirely  with  them  and 
not  with  us.  As  It  was  our  Intention  to  ship 
these  goods  over  the  M.,  K.  &  T.,  yon  are  the 
ones  to  blame,  as  you  requested  us  to  route 
the  cars-  Iron  Mountain." 

The  car  on  arrival  was  tn^ipected  and  paid 
lor.  There  was  testimony  to  the  effect  that 
the  contents  of  the  car  did  not  in  aU  respects 
conform  to  -  the  contract,  namely,  that  the 
cloth  Itself  was  not  strictly  up  to  the  sam- 
ple originally  submitted,  and  the  bales  were 
not  of  the  size  agreed  upon,  namely,  the  con- 
tract called  for  300  yards  to  the  bale  while 
the  bales  In  the  car  shipped  were  but  half 
the  size  stipulated,  containing  150  yards  to 
the  bale;  but  plaintiffs,  on  the  wh<^,  vren 
satisfied  with  the  car.  No  further  bagging 
was  shipped  by  the  defendant  to  the  plain- 
tiffs, and  on  September  2,  1913,  plaintiffs 
wired  defendant:  "Shall  we  buy  for  your 
account  balance  bagging  due  us.  Answer." 
And  on  September  4th  wired:  "You  having 
shipped  <mi^  60  bales  of  our  purchase  of  300, 
shipment  July-August,  we  hare  had  to  buy 
for  your  account  balance,  and  we  propose  to 
bold  yon  for  the  difference  in  price  for  fail- 
ure in  complying  with  your  contract"  The 
defendant  answered  by  wire  on  the  same  day: 
"Wire  received;  see  letter  third;  yon  re- 
fnsed  pay  on  draft  as  per  contract;  we 
couldn't  afford  to  ship  until  we  know  that 
yon  would  acc^t  the  goods;  we  will  not  be 


responsible  for  any  purchase  you  may  make ; 
if  you  want  us  to  ship  you  any  more  cloth, 
wire."  Defendant  confirmed  this  wire  by  a 
letter  on  the  same  day  as  .foUows:  "•  •  * 
We  will  not  be  responsible  for  any  gunny  yon 
may  buy  for  owe  account  as  we  have  given 
you  no  authority  to  do  so.  The  very  first 
shipment  that  we  made  you  you  turned  down 
our  draft.  Still,  as  we  did  not  want  to  have 
any  hard  feelings,  we  were  willing  to  go 
ahead  and  fill  the  contract  tor  you.  Of 
course  if  you  are  not  willing  to  let  us  fill  the 
contract,  well  and  good.  If  you  a^e.  we  will 
do  so,  but  may  be  a  little  bit  delayed,  but  we 
think  you  will  be  better  off  to  be  delayed 
than  to  try  to  force  this  matter,  as,  after 
refusing  the  car  that  we  did  ship  you  we  do 
not  think  you  have  any  kick  against  us  for 
not  shipping  any  more  until  we  found  out  how 
we  were  going  to  come  out  on  this."  Plain- 
tiffs, on  September  4th,  by  letter  notified  the 
defendant  that  they  had  bought  the  balance 
of  the  gunny  sack  bagging,  namely,  that  por- 
tion which  defendant  had  failed  to  ship  un- 
der the  contract  which  amounted  to  75,000 
yards;  that  they  had  bought  the  bagging  in 
two  lots;  one  lot  of  200  bales,  or  60,000 
yards,  they  had  bought  at  9%  cents  per  yard, 
f.  o.  b.  Houston;  the  other  lot  50  bales,  or 
15,000  yards,  at  9%  cents,  Galveston,  which 
is  equivalent  to  98s/ioo  cents  Houston,  and 
in  the  letter  plaintiffs  inclosed  the  bill  for  the 
difference  between  the  contract  price  and  the 
price  which  plaintiffs  had  thus  paid,  which 
aggregated  $1,215.  ' 

The  last  day  for  fulfilling  the  contract  was 
August  31, 1913,  and  it  fell  on  a  Sunday  ;  and 
it  was  admitted  that  September  1st  was  La- 
bor Day  a  holiday ;  on  September  2d  the 
plaintiffs  took  an  option  for  200  bales  of 
bagging  from  a  Houston  concern  and  exer- 
cised this  cation  on  the  4th  of  September  and 
bought  said  amount,  and  the  balance,  name- 
ly, 50  bales,  plaintiffs  purchased  on  Septem- 
ber 4th  at  Galveston.  A  witness  for  plain- 
tiffs testified  that  the  price  on  the  first  four 
days  of  September  of  that  year  on  this  char- 
acter of  doth  for  bagging  was  the  same,  and 
that  the  plaintiffs  before  purchasing  the  bag- 
ging for  the  account  of  the  defendant,  ob- 
tained quotations  upon  the  same  from  Graves 
&  Co.  in  Houston,  and  C.  F.  Schwille  &  Co. 
in  Galveston,  each  of  which  concerns  was  a 
large  dealer  in  that  particular  commodity, 
and  that  the  prices  paid  were  the  reasonable 
value  of  the  goods  at  the  time  and  place. 

Appellant's  chief  assignment  of  error  is 
that  the  court  erred  in  not  sustaining  its 
demurrer  to  the  evidence,  and  that  on  the 
ground  that  the  plaintiffs'  damages,  if  any, 
should  have  been  based  on  the  market  value 
at  St.  Louis,  and  not  at  Houston,  because  de- 
livery was  to  take  place  at  St.  Louis,  and 
not  at  Houston.  The  ingenious  argument  is 
made  by  learned  counsel  for  the  appellant 
that  there  is  a  clear-cut  distinction  and  dif- 
ference between  the  terms  "L  o.  b.  Houston" 
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and  "freight  paid  to  Houston,"  that  "t.  o.  b. 
Houston"  would  mean  the  goods  ■would  have 
to  be  delivered  by  the  seller  of  the  merchan- 
dise In  question  at  Houston,  f.  o.  b.,  and  the 
carrier  In  such  event  would  be  the  agent  of 
the  seller  for  delivery  of  the  goods  at  such 
point,  whereas  the  term  "freight  paid  to 
Houston"  means  "nothing  more  or  less  than 
indicating  the  destination,  and  that  appellant 
would  pay  the  charges,  so  that  when  it  de- 
livered to  the  carrier  at  St  Louis,  freight 
charges  prepaid,  the  goods  ipso  facto  became 
the  property  of  respondents,  and  the  carrier 
thereby  became  the  agent  of  respondent  for 
delivery  to  them  at  Houston." 

[1]  We  have  searched  the  adjudicated 
cases  and  text-books  to  find  a  precedent  for 
such  a  distinction  between  these  terms  as  Is 
argued  exists,  but  without  avail.  We  are  of 
the  opinion  that  the  term  "f.  o.  b.  Houston" 
and  the  term  "freight  paid  to  Houston"  for 
the  purposes  and  under  the  facts  In  this  case 
are  synonymous. 

It  will  be  noted  that  in  the  letter  of  June 
9,  1913,  plaintiffs  wrote  the  defendants: 
"Please  quote  us  on  lots  of  500  and  1000  bales 
f.  o.  b.  Houston  and  Galveston,"  and  that  by 
letter  of  June  11,  1913,  the  defendant  replied 
that  It  was  pleased  to  advise  that  it  could, 
"quote  this  bagging  at  8%  cents  per  yard, 
freight  paid  to  Houston,  allowing  you  S% 
discount  for  cash,"  which  offer  was  finally 
accepted  by  the  plaintifts  and  the  acceptance 
of  tiie  order  confirmed  by  defendant  by  its 
letter  of  June  30,  1913,  in  which  the  defend- 
ant again  states  the  price  to  be  8^  cents 
per  yard,  "freight  paid  to  Houston,  allowing 
you  3%  discount  for  cash  against  document ; 
cloth  to  be  shipped  during  July  and  August" 
We  have  no  doubt  but  that  "t.  o.  b.  Houston" 
and  "freight  paid  to  Houston"  were  consid- 
ered by  both  parties  as  synonymous  terms. 

The  appellant,  however,  contends  that  it 
has  adduced  sufficient  proof  to  show  that  the 
only  car  of  bagging  which  It  shipped  the  re- 
spondents was  routed  over  the  St.  Louis, 
Iron  Mountain  &  Southern  Railroad  at  the 
request  of  the  respondents.  It  Is  true  the 
record  contains  defendant's  letter  directed  to 
plaintiffs,  dated  August  22,  1913,  which  eon- 
tains  the  sentence:  "As  It  was  our  intention 
to  ship  these  goods  over  the  M.,  K.  &  T.,  you 
are  the  ones  to  blame  as  yon  requested  us  to 
route  the  cars  Iron  Mountain."  It  is  argued 
that  this  letter  is  sufficient  to  bring  the  case 
within  the  rule  that,  "If  the  purchaser  se- 
lects the  carrier  by  which  the  shipment  is  to 
be  made  to  the  purchaser,  the  carrier  is 
deemed  the  purchaser's  agent  to  receive  and 
transport  the  goods."  In  support  of  this  con- 
tention we  are  referred  to  the  cases  of  Gill  & 
Fisher  v.  Coram.  Co.,  84  Mo.  App.  456, 
Scharff  v.  Meyer,  133  Mo.  428,  34  S.  W.  858, 
54  Am.  St  Hep.  672,  Griffith  v.  K.  O.  Co.,  46 
Mo.  App.  539,  and  Meyer  Bros.  v.  McMahan, 
50  Mo.  App.  18. 

The  Gill  &  Fisher  Case  we  find  not  in 


point,  for  there  the  contract  spedflcaliy  pro- 
vided "t.  o.  b.  Q.  care  Kansas  City.  •  •  • 
Please  load  large  cars  and  10%  over  marked 
capacity."  The  seller  lived  in  Kansas  City, 
and  the  commodity  was  being  shipped  to 
Baltimore,  Md.,  as  its  destination.  The  Chi- 
cago, Burlington  &  Qalncy  was  apedflcally 
designated  In  the  contract  as  the  carrier,  and 
the  consignee  was  to  pay  the  freight  frwu 
Kansas  City  to  destination. 

In  the  Scharff  Case  the  Meyer  Company, 
defendant  therein,  sugar  merchants  In  the 
city  of  New  Orleans,  had  sold  14  different 
lots  of  sugar  to  as  many  different  purchas- 
ers in  the  city  of  St  Louis.  All  of  the  sugar 
was  shipped  on  the  same  boat  from  the  Cora 
Plantation,  La.  Scharff  et  at,  the  plaintiffs, 
creditors  of  Meyer  Company,  brought  an  ac- 
tion by  attachment  and  seised  all  of  the 
sugar  in  question  as  the  property  of  the  de- 
fendant whereupon  the  Union  National  Bank 
of  New  Orleans  Interpleaded  claiming  the 
fund  derived  from  the  sale  of  the  sugar  at- 
tached, by  reason  of  having  purchased  14 
drafts  of  the  defendant  c<»ipany,  one  draft 
covering  each  of  the  14  different  lots  of 
sugar,  to  each  of  which  drafts  was  attached 
the  corresp(mding  bill  of  lading  for  such  lot 
of  sugar.  Kach  of  the  bills  of  lading,  it 
appears,  was  made  out  in  the  name  of  the 
consignee.  Of  these  14  lots  but  4  of  tbem 
designated  the  place  of  delivery  as  St.  Louis. 
and  as  to  them  the  court  (133  Mo.  448,  34  S. 
W.  863,  54  Am.  St  Rep.  672)  says: 

"Under  the  contracts  with  respect  to  lot" 
numbered  1,  3,  2  and  4,  the  first  two  lots  were 
to  be  delivered  on  the  levee  in  St  Louis  and 
the  last  two  in  said  city,  no  other  place  being 
named.  Notwithstanding  the  bills  of  lading 
for  these  sugars  were  also  made  in  favor  of  the 
respective  consignees,  the  contracts  not  only 
show  that  they  were  to  be  delivered  in  St  Louis, 
but  also  show  that  they  were  sold  at  about  one 
cent  on  the  pound  In  advance  of  other  sufrars, 
shipped  at  the  same  time  in  contracts  to  be 
delivered  on  the  vessel,  which -tended  to  show, 
aside  from  other  facts  and  circumstances  in  evi- 
dence, that  the  consignors  retained  title  there- 
to and  that  they  were  shipped  at  their  risk.  I£ 
so,  while  in  transit  the  carrier  was  their  acent 
2  Benjamin  on  Sales  (Kerr's  EdJ  t  925;  Dun- 
lop  V.  Lambert,  6  CI.  &  F.  600.  This,  however, 
is  a  matter  depending  largely  upon  the  intention 
of  the  consignors,  and  a  quesacm  for  the  con- 
sideration of  the  court  or  jury." 

A  careful  reading  of  the  GrllBtta  Case  dis- 
closes that  the  point  in  question  Is  not  there- 
in discussed,  whilst  the  Meyer  Bros.  Case 
Is  not  in  point  In  that  there  Is  no  provision 
that  the  seller  was  to  pay  tbe  freit^t  to 
destination. 

[2]  In  the  Instant  case  not  only  does  the 
contract  specifically  provide  that  the  freight 
to  Houston,  the  destination,  shall  be  paid  by 
the  consignor,  but  the  contract  Is  entirely 
silent  as  to  the  selection  of  any  carrier  by 
which  the  shipment  Is  to  be  made.  The  fact 
that  the  one  car  of  bagging  whl<ii  was  actu- 
ally shipped  by  the  defendant  to  the  plain- 
tiffs was  shipped  over  the  Iron  Monntalp. 
even  thongli  tke  record  disclosed  that  the 
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purchaser  had  directed  shipment  by  that 
route,  but  to  which  we  do  not  agree,  would 
have  no  bearing  under  the  facts  in  this  case 
upon  the  unshipped  i)ortion  of  the  order. 
Under  the  contract  it  Is  plain  that  the  car^ 
rler  was  not  designated  therein,  and  the  pur- 
chaser had  no  authority  to  compel  the  seller 
to  ship  by  any  route  which  he  (the  pur- 
chaser) might  designate.  Williston  on  Sales, 
S  280,  with  reference  to  the  question  states 
^ge  40^: 

"Whether  by  the  terms  of  the  contract  the 
seller  is  authorized  to  make  a  final  appropria- 
tion ot  the  goods  to  the  buyer  by  ddivering 
them  to  the  carrier  at  the  point  of  shipment, 
or  whether  the  duty  of  the  seller  is  to  deliver 
the  goods  at  their  destination,  the  risk  of 
transportation  being  upon  him,  is  a,  question  of 
fact.  If  the  contract  specifies  that  one  party 
or  the  other  is  to  pay  the  freight,  this  almost 
certainly  indicates  the  intention  of  the  parties 
in  regard  to  the  matter.  If  the  buyer  is  to  pay 
the  freight,  it  is  a  reasonable  snpoosition  that 
he  does  so  because  the  goods  become  his  at 
the  point  of  shipment  and  the  carrier  is  his 
agent  in  transporting  them.  On  the  other 
hand,  if  the  seller  is  to  pay  the  freight,  the 
inference  is  equally  strong  that  the  duty  of 
the  seller  is  to  have  the  goods  transported  to 
their  ultimate  destination,  and  that  the  car- 
rier is  his  agent  in  transportinK  the  goods.  Ac- 
cordingly, if  the  seller  is  to  pay  freight,  the 
preaumptkMt  la  that  the  property  does  not  pass 
until  the  goods  havo  reached  their  destination.  " 

In  35  Cyc.  174,  we  find  the  following: 
"Ordinarily,  when  goods  are  to  be  shipped  by 
the  seller  and  at  bis  expense  to  the  place  of 
business  of  the  buyer,  such  place  is  the  place 
of  delivery," 

See,  also.  Hunter  r.  Kramer,  71  Kan.  473, 
SO  Pac.  963;  Devine  v.  Edwards,  101  111. 
141 ;  Murray  v.  Manufacturing  Co.  (City  Ct) 
11  N.  T.  Supp.  734;  Suit  v.  Woodhall,  113 
Ma8&  394;  Mcliaughlln  v.  Marston,  78  Wis. 
677,  47  N.  W.  1058;  Stote  v.  Swift  &  Co., 
198  S.  W.  457,  458;  Taussig  t.  So.  Mill  ft 
r.and  Co.,  124  Mo.  App.  209,  216,  101  S.  W. 
602,  and  cases  therein  dted. 

[3]  There  are  other  facts  in  the  case 
which  tend  to  show  that  the  point  of  delivery 
was  Houston,  namely,  the  fact  that  the  con- 
tract read:  "Freight  paid  to  Houston,  al- 
lowing you  3%  discount  for  cash  against  doc- 
ument." The  intention  of  the  parties  thereby 
being  shown  to  be  that  the  bills  of  lading 
were  not  to  be  delivered  until  the  drafts  to 
which  they  were  attached  should  have  been 
paid.  See  Howard  v.  Haas,  131  Mo.  App. 
499,  501,  109  S.  W.  1076;  Roaring  Fork  Po- 
tato Growers  v.  Produce  Co.,  193  Mo.  App. 
653,  187  S.  W.  617. 

In  Tlew  of  the  written  contract,  together 
with  the  other  facts  in  the  case,  we  must 
rule  this  assignment  of  error  against  the 
appellant  and  hold  that  the  court  did  not 
err  in  overruling  defendant's  demurrer  to 
the  evidence.  The  evidence  shows  that  the 
delivery  was  to  take  place  at  Houston,  and 
njt  at  St, Louis,  and  therefore  the  market 
vulue  at.  Houston,  and  not  at  St.  Louis,  was 
the  baslfl  of  plaintiffs'  damages. 


[4]  As  to  the  point  made  by  the  appel- 
lant that  the  respondents  failed  to  establish, 
by  substantial  testimony,  the  market  value 
of  the  bagging  purchased  by  them  for  the 
account  of  the  appellant  at  Houston,  and 
that  the  purchases  were  made  on  September 
4th  at  Houston  and  Oalveston  Instead  of  on 
August  Slst,  the  last  day  for  the  fulfillmait 
of  the  contract,  we  hold  there  is  ample  tes- 
timony to  support  the  finding  of  the  trial 
court  that  plaintiffs  bad  complied  with  the 
established  rule  with  reference  to  such  pur- 
(diases. 

We  have  examined  the  other  assignments 
of  error  raised  by  the  .appellant,  but  find 
them  without  merit,  and  the  Judgment  being 
for  the  right  party,  it  is  accordingly  affirmed. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


COOMBES  T.  KNOWLSON.     (No.  2168.) 

(Springfield  Court  of  Appeals,  Missouri.    Feb. 

6,  1918.) 

1.  Intebxst    ^=367— Agrebmxnt— Eviobrcb— 
SumciKNCY. 

In  a  suit  on  contract  whereby  defendant 
was  to  advance  sums  to  enable  plaintiff's  as- 
signor to  manufacture  lumber  and  was  to  pur- 
chase the  finished  product,  evidence  held  insuffi- 
cient to  establish  that  defendant  was  entitled 
to  interest  on  the  advancements;  showing  no 
agreement  by  plaintiff's  assignor  to  pay  the 
same. 

2.  Husband  and  Wifk  «=3208  —  Mabxibd 

WoiOtN  —  AonON    ON    CONTBACT  —  MaINTE- 
NANCK. 

Where  a  contract  was  assigned  to  plaintiff, 
a  married  woman,  in  the  state  of  Illinois)  she 
may  maintain  an  action  thereon  in  her  own 
name  in  the  courts  of  Missouri,  the  Married 
Woman's  Act  (Rev.  St.  1909,  §  8304)  entitling 
her  to  so  sue,  regardlSss  of  the  presumption 
that  the  common  law  which  would  have  requir- 
ed suit  in  equity  prevails  in  the  state  of  Illinois. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  C.  E.  Bragg,  Special  Judge. 

Action  by  Mama  F.  Coombes  against  A.  B. 
Knowlson.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Phillips  ft  Phillips  and  A.  Sloan  Oliver,  all 
of  Caruthersville,  for  appellant  B.  L.  Wlard 
and  C.  G.  Shepard,  both  of  (Daruthersvllle, 
for  respondent 

STURGIS,  P.  J.  This  case  having  been 
reversed  and  remanded  (198  Mo.  App.  554, 
182  S.  W.  1040),  the  trial  court  adopted  the 
suggestion  that  same  be  tried  by  referee,  and 
appointed  Hon.  Orvllle  Zimmerman  such  ref- 
eree. The  voluminous  record  on  this  second 
appeal.  Including  an  examination  of  long  and 
complicated  accounts,  justifies  the  wisdom  of 
that  method  of  trial.  The  referee  beard  the 
evidence  and  made  his  report  recommending 
a  judgment  in  plaintiff's  favor  for  $2,479.97. 
Exceptions  were  filed,  heard,  and  overruled, 
and  the  court  sustained  the  referee's  report 
and  entered  judgment  accordingly.  •  Reference 
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may  be  bad  to  our  former  opinion  for  a  fuller 
statement  of  facta.  It  will  suffice  to  say  here 
that  defendant  agreed  to  finance  plaintiff's 
husband  In  the  business  of  manufacturing 
lumber  and  to  purchase  the  lumber  so  manu- 
facture. Plaintiff's  husband  agreed  to  manu- 
facture and  sell  such  lumber  to  defendant  at 
agreed  prices,  repay  defendant  for  money  ad- 
vanced, and  take  his  profit  out  of  the  differ- 
ence. The  contract  covered  a  number  of  years 
Including  "the  panic  of  1907,"  and  at  its  final 
termination  the  parties  differed  as  to  the 
amount  due  plaintiff  as  a.ssignee  of  her  bus- 
band.    Hence  this  suit. 

The  defendant  agreed  to  pay  or  advance  to 
plaintiff's  husband  certain  amounts  on  lumber 
when  placed  in  the  yards,  and  when  "slUp- 
ping  dry"  (which  means  after  standing  90 
days)  the  same  was  to  be  finally  measured 
and  Inspected  and  shipped  to  and  paid  for  by 
defendant  at  specified  prices.  The  aforesaid 
panic  lessened  the  demand  and  lowered  the 
price  of  lumber.  This  caused  the  defendant 
to  delay  taking  the  lumber  even  after  it  had 
become  shipping  (and  perhaps  bone)  dry  and 
it  accumulated  and  stood  In  the  yards.  The 
defendant  claimed  that  some  of  the  lumber 
when  finally  shipped  was  short  In  quantity 
and  poor  in  quality,  but  the  plaintiff  claims, 
and  so  the  referee  found,  that  this  was  due  to 
the  delay  in  shipping  and  deterioration  from 
leaving  the  lumber  stand  too  long — a  fact  due 
to  defendant's  fault,  and  plaintiff  was  not  re- 
sponsible for  any  loss  after  the  lumber  was 
shipping  dry.  The  referee's  finding  as  to  this 
is  conceded  to  be  final. 

Aside  from  the  contention  that  the  assign- 
ment of  the  contract  sued  on  from  plaintiff's 
busbnod  to  her  Is  void,  the  defendant  makes 
but  one  point  on  his  appeal,  viz.  that  the  ref- 
eree erred  in  not  allowing  interest  on  alleged 
advancem»its  made  by  defendant  to  plaintiff 
or  her  husband.  Adopting  appellant's  state- 
ment on  this  point: 

"The  record  shows  that  the  contention  on  the 
part  of  the  defendant  was  that  he  advanced 
moneys  to  Coombes  over  and  above  the  esti- 
mates of  lumber  sawed  by  Coombes  at  the  mills, 
and  it  was  agreed  and  understood  between  bim 
and  Coombes  that  Coombes  was  to  pay  him  in- 
terest on  said  advancements  over  and  above  the 
estimates  at  the  rate  of  7  per  cent.  Coombes 
denied  this,  and  the  whole  flebt  in  the  suit 
bung  around  this  proposition.  If  there  was  no 
agreement  to  pay  this  interest,  then  the  finding 
of  the  referee  was  right;  on  the  other  band, 
if  there  was  on  agreement  to  pay  this  interest, 
the  referee  should  have  deducted  the  interest  on 
the  advancements  made  by  Knowlson  to 
Coombes  at  the  rate  of  6  per  cent,  per  annum. 
The  case  was  tried  on  this  theory." 

In  making  this  statement  the  defendant 
concedes  the  correctness  of  our  former  ruling 
that  Interest  is  a  creature  of  the  statute  (sec- 
tion 7179,  R.  S.  1909),  and  that  to  recover  any 
Interest  on  the  so-called  advancements  there 
must  be  proof  that  plaintiff  agreed  to  pay  in- 
terest thereon.  Coombes  v.  Knowlson,  193 
Mo.  App.  554,  182  8.  W.  1040. 

[1  ]  If  there  is  evidence  on  t>oth  sides  of  the 
contention  as  to  there  being  no  contract  to 


pay  interest,  and  we  cannot  hold  otherwise, 
then  the  finding  of  the  referee  is  conclusive. 
The  original  contract  betwe^i  the  parties  pro- 
vides for  part  payments,  or  "advancements" 
as  they  are  called,  on  the  lumber  when  the 
same  is  cut  and  stacked  at  the  mill  or  rail- 
road without  waiting  for  same  to  become 
shipping  dry  when  it  is  to  be  fully  paid  for. 
Such  payments  are  merely  part  payments  on 
the  lumber,  rather  than  advancements,  and, 
as  nothing  is  said  as  to  paying  interest  on 
same  and  none  is  contemplated,  we  do  not 
think  defendant  seriously  contends  for  the 
allowance  of  interest  on  any  snch  sums.  It 
Is  claimed,  however,  that  there  were  other 
advancements  than  these  on  which  interest 
should  be  allowed.  Most  of  such  other  ad- 
vancements were  to  pay  bills  and  accounts 
contracted  by  plaintiff  in  manufacturing  the 
lumber,  and  these  have  to  do  with  the  "panic" 
also.  That  la  to  say,  when  defendant  coakl 
not  sell  the  lumber  to  advantage,  he  declined 
to  have  It  shipped  from  the  yards  when  ship- 
ping dry,  as  be  had  agreed,  and  so  plaintiff 
was  not  ablfe  to  collect  from  him  for  his 
equity  In  the  lumber.  It  was  Just  and  right 
that  defendant  should  pay  plaintiff  the  bal- 
ance due  on  the  lumber  as  soon  as  It  was 
shipping  dry,  whether  he  wanted  it  then 
shipped  or  left  standing;  and  any  amount 
paid  or  advanced  up  to  the  full  price  of  the 
lumber  was  merely  paying  a  past-due  debt 
Plaintiff  stoutly  denied  any  agreeing  to  pay 
Interest  on  such  advancements,  and  the  ref- 
eree justly  so  found. 

Another  class  of  advancements  made  were 
for  purchasing  timber  and  timber  lands  as  a 
source  of  supply  to  plaintiff  In  manufacturing 
lumber  to  sell  defendant.  There  Is  really 
very  little,  if  any,  difference  between  the 
parties  on  this  point.  What  one  calls  inter- 
est the  other  calls  discount  Plaintiff  says, 
and  we  do  not  find  this  contradicted,  that 
he  did  give  defendant  a  discount  of  2  per 
cent,  on  the  lumber  made .  from  timber  so 
purchased.  This  the  defendant  caUs  interest 
on  the  amount  advanced  to  pay  for  same;  but 
each  party  gave  credit  for  the  same  amount, 
and  the  result  is  the  same.  As  we  understand, 
it,  the  defendant  has  in  fact  received  snch 
credit,  and  whether  under  the  name  of  Interest 
or  discount  is  not  mnteriaL  We  think  the 
referee  correct  In  finding  "that  what  Knowl- 
son claims  as  Interest  was  a  discount  allowed 
by  Coombes." 

Some  stress  is  laid  on  the  fact  that  plain- 
tiff gave  defendant  a  chattel  mortgage  on  this 
lumber  to  secure  a  note  for  $18,500  with  inter- 
est at  6  per  cent.  It  is  explained,  however, 
that  the  amount  of  this  note  and  mortgage 
was  a  mere  estimate  of  the  amount  which 
defendant  had  already  advanced  on  the  lum- 
ber and  was  given  merely  to  protect  the  lum- 
ber against  attachment  or  seisure  on  execu- 
tion by  other  creditors  of  plaintiff's  husband. 
The  referee  correctly  regarded  this  mortgage 
as  of  no  particular  Importance  and  as  not 
changing  the  teal  rights  of  the  parties. 
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[2]  Defendant  again  InslBtB,  notwithstand- 
ing onr  ruling  to  the  contrary  on  the  former 
appeal,  that  the  contract  of  assignment  be- 
tween plaintiff  and  her  hnsband,  by  virtue  of 
which  pialntUf  brings  ttils  action,  is  void 
because  made  In  Illinois,  where  the  common 
li>w  is  presumed  to  prevail,  and  hence  that 
plaintiff  acquired  no  title  under  snch  assign- 
ment Our  former  roUng  is  to  the  effect  that 
our  statnte  enables  a  married  woman  to  main- 
tain a  snlt  at  law  In  her  own  name  under  such 
a  contract  though  the  common  law  permitted 
her  to  do  so  only  in  equity.  We  do  not  desire 
to  again  open  up  the  question,,  but  only  remark 
that  the  cases  mostly  relied  on  by  defendant 
as  sustaining  a  contrary  doctrine  (lIcGorkle 
V.  Goldsmith,  60  Ma  App.  476,  and  Lindsay 
T.  Archibald,  66  Mo.  App.  117)  are  overruled 
by  Rice,  Stlx  &  Co.  v.  Sally,  176  Mo.  107, 129, 
131,  75  S.  W.  388,  and  Grimes  v.  Reynolds, 
184  Mo.  679,  683,  68  S.  W.  688,  83  S.  W.  1133. 

This  leads  to  an  affirmance  of  the  Judg- 
ment, and  it  is  so  ordered. 

FARRINGTON  and  BBADLBT,  JX.  con- 
cat. 


STATB  y.  CHILTON.     (No.  2088.) 

(Springfield   Court   of  Appeals.     Missouri. 
Feb.  6,  1918.) 

1.  GBimRAi.  Law  «s»1087(%)  —  Appkal  — 
Rkcobd— Rbquisffes. 

Rev.  St  1909,  i  2048,  providing  for  the 
short  form  of  appeal,  is  not  wholly  applicable 
to  criminal  cases,  and  to  perfect  an  appeal  one 
convicted  of  a  misdemeanor  must  file  a  perfect 
transcript  as  required  by  sections  5308  ana  5309, 
and  a  printed  abstract  is  insufficient 

2.  Bah,  iQi  ill    Appeai>— Rei^ease  on  Bond. 

One  convicted  ot  a  misdemeanor  who  gives 
hii!  appeal  bond  is  entitled  to  bis  liberty  on  the 
bond. 

3.  Cbimi."«ai,  Law  <g=»1087(2)— Appeal— Rec- 
ord— ^Requisites. 

A  defendant  in  a  criminal  case  on  appeal 
need  not  file  a  certified  copy  of  the  judgment  or 
hpntence  and  the  order  granting  the  appeal,  but 
should  first  prepare  and  file  his  bill  of  excep- 
tions and  then  direct  certifieation  by  the  clerk 
of  a  complete  transcript. 

4.  CaiuiNAi,  Law   <S=»1068(4)  —  Appeal  — 

MiSDEMGANOB    CaSES. 

Rev.  St  1909,  §  5313,  as  to  appeals  in  fel- 
ony cases,  does  not  apply  in  misdemeanor  cases 
in  which  the  appeal  is  returnable  as  in  a  civil 
case  under  section  2047,  making  the  appeal 
taken  60  days  before  the  term  returnable  at  the 
next  term,  and,  if  taken  a  shorter  time  before 
the  next  term,  at  the  second  term. 

5.  CBimirAi.  Law  «=3l067(^>— Appbal— Rkc- 

OBD — RbQUISITES. 

There  being  no  law  prohibiting  an  appellant 
in  a  misdemeanor  prosecution  from  filing  a  certi- 
fied copy  of  tlie  judgment  and  order  granting 
appeal,  be  may  do  so,  and  may  atMtract  the  rec- 
ord, but  the  preparation  of  such  a  record, does 
not  relieve  bim  of  filing  a  complete  long-form 
transcript 

Appeal  from  Circuit  Court,  Carter  County ; 
E.  P.  Dorris,  Judge. 

J.  J.  Chilton  was  convicted  In  justice  court 
of  disturbing  the  peace  of  an  individual  and 


appealed  to  the  circuit  court,  and  from  Its 
Judgment  of  guilty,  he  appeals.    Affirmed. 

L.  O.  Nleder,  of  Mansfield,  for  appellant. 

• 

BRADLEY,  J.  The  prosecuting  attorney 
of  Carter  county  filed  before  a  justice  of  the 
peace  an  information  against  defendant 
charging  him  with  disturbing  the  peace  of 
an  Individual.  Not  content  with  the  outcome 
before  the  Justice,  defendant  appealed  to  the 
circuit  court;  and  there,  upon  trial  before 
the  court  and  a  Jury,  he  was  found  guilty  as 
charged,  and  his  punishment  fixed  at  a  fine 
of  $1.  From  this  defendant  sought  to  ap- 
peal to  this  court 

[1]  At  the  threshold  of  the  merits  we  are 
confronted  with  this  condition:  Appellant 
has  undertaken  to  bring  his  cause  to  this 
court  by  what  Is  generally  designated  the 
short-form  appeal  under  section  2048,  R.  S. 
1909,  which  Is  not  wholly  applicable  to  crim- 
inal cases.  State  v.  Conners,  258  Mo.  330, 
16T  S.  W.  420;  State  v.  MeHenry,  188  S.  W. 
187;  Golden  City  v.  Hall,  68  Mo.  App.  627; 
State  V.  Faith,  180  Mo.  App.  484,  166  9.  W. 
649 ;  State  v.  Jones,  198  S.  W.  421.  Appel- 
lant was  tried  below  on  April  9,  1917,  and 
on  May  23d  there  was  filed  In  this  court  a 
certified  copy  of  the  proceedings  and  order 
granting  appeal  as  designated  by  the  clerk 
In  his  certificate.  This  certified  copy  shows 
the  court,  the  term,  the  date,  the  Judgment, 
and  recites  the  fact  that  motions  for  a  new 
trial  and  in  arrest  were  filed  and  overruled ; 
and  that  ai^)eal  was  granted,  and  bond  taken 
and  approved  In  open  court  It  does  not 
recite  that  any  bill  of  exceptions  was  ever 
filed,  nor  does  it  contain  a  copy  of  the  Infor- 
mation upon  which  defendant  was  tried.  Ap- 
pellant on  October  9, 1917,  filed  In  this  court 
a  printed  abstract  of  the  record,  which  shows 
nothing  of  the  record  proper  except  the  In- 
formation and  a  redtnl  that  defendant  wni; 
convicted  below,  fined  $1,  and  appealed. 
Then  follows  In  the  printed  abstract  what  is 
captioned  "Bill  of  Exceptions,"  In  which 
the  evidence  is  set  out  in  narrative  form  for 
the  most  part,  and  In  the  main  such  as  a 
bill  of  exceptions  is  In  a  dvU  case.  After 
the  signature  of  the  trial  Judge  this  appears: 

"Bill  of  Exceptions.  Filed  July  26,  1917. 
W.  J.  Burrows,  Circuit  Clerk." 

This  record  would  be  sufficient  under  our 
rules  In  a  dvll  case.  Walls  v.  Tlnsley,  187 
Mo.  App.  462,  173  S.  W.  J9.  We  are  not  in- 
clined to  let  mere  technicalities  control; 
but  when  a  statute  commands  It  is  not  tech- 
nical to  observe.  To  disregard  It  is  usurpa- 
tion and  violative  of  official  duty.  In  State 
V.  Faith,  supra,  this  court  said: 

"A  reading  of  sections  5808  and  5309,  Revised 
Statutes  1909,  providing  for  appeals  in  criminal 
cases,  sho^s  that  an  appeal  in  a  criminal  case 
can  only  be  brought  to  this  court  by  a  full 
transcript  of  the  record,  certified  by  the  clerk  of 
the  trial  court.  We  cannot,  therefore,  review 
this  case  and  pass  on  the  alleged  errors  on  the 
printed  abstract  of  the  record." 


aWoT  etbtr  MM*  B«a  nma  topic  aad  KB!T-MirHBBR  tn  all  Ker -Numbered  Digests  and  Indexea 


Digitized  by 


^^oogle 


746 


aeo  SOUTHWBBXBBM  Sia>ORTES 


In  State  t.  Connera,  supra,  It  ia  beld  that 
in  order  to  perfect  an  appeal  In  a  criminal 
case  as  required  by  secUon  2048,  B.  S.  1909, 
It  Is  necessary  within  one  year  (there  the 
Supreme  Conr^  was  speaking  of  a  felony)  to 
file  in  the  office  of  the  clerk  of  the  appellate 
court  a  perfect  transcript  of  the  record  and 
proceedings  of  the  trial  court  under  the  cer- 
tificate of  the  clerk.  This  clearly  precludes 
the  appellate  court  from  considering  as  the 
record  a  printed  abstract,  because  it  lacks 
the  verity  imported  by  the  certificate  of  the 
clerk,  and  it  is  not  a  complete  or  perfect 
transcript  as  required  by  the  statute.  Sec- 
tion 6309.  In  State  v.  McHenry,  188  S.  W. 
187,  the  Supreme  Court  of  this  state  held 
it  to  be  personally  Incumbent  upon  the  accus- 
ed, when  appellant  in  a  criminal  case,  other 
than  conyictions  which  automatically  sus- 
pend execution,  witliln  the  time  allowed  for 
perfecting  the  appeal  to  file  with  the  cleit 
of  the  appellate  court  a  full  transcript  as 
provided  by  section  5309,  supra.  There  the 
court  said: 

"We  held  that  the  filing  of  a  short-form  tran- 
script is  neither  contemplated  by  statute  nor 
permitted  to  be  done  in  a  criminal  case" — cit- 
ing State  V.  Short,  250  Mo.  331,  157  S.  W.  306. 

In  State  v.  Pieskl,  248  Mo.  718,  164  S.  W. 
748,  the  court  said: 

"Upon  the  appellant  in  the  case  at  bar,  as 
upon  a  civil  appellant,  the  statute  placed  the 
duty  of  'causing  to  be  filed  in  the  omce  of  the 
proper  appellate  court  a  perfect  transcript,' 
This  duty  of  initiative  is  not  placed  on  the  clerk 
of  the  lower  court,  but  it  is  saddled  by  statute 
upon  the  appellant,  except  in  appeals  in  con- 
victions for  capital  offenses,  when  such  latter 
clerk  acts  of  bis  own  volition  by  statutory  man- 
date. In  other  words,  while  the  clerk  is  requir- 
ed to  act,  in  acting  he  does  so  upon  the  request 
and  at  the  direction  of  the  appellant  Nor  does 
section  2053,  Revised  Statutes  1909,  when  care- 
fully read,  militate  against  this  view.  Appel- 
lant'must  not  only  himself  see  that  his  tran- 
script is  transmitted  to  and  filed  in  the  oSBce 
of  the  appellate  court,  but  it  is  bis  duty  to  see 
that  it  is  filed  and  entered  on  the  docket  in  the 
proper  manner." 

The  appellant  in  a  criminal  case  must 
walk  in  the  footprints,  as  above  stated,  of  a 
civil  appellant  in  causing  to  be  filed  in  the 
time  allowed,  in  the  office  of  the  proper  ap- 
pellate court,  a  perfect  transcript  of  his  rec- 
ord, and  tills  cannot  be  done  by  filing  a 
printed  abstract  thereof.  We  apprehend, 
though  it  is  not  our  province  to  say,  that 
since  the  act  of  1917  (Laws  1917,  p.  246) 
abolishing  capital  punishment  in  this  state 
that  there  is  now 'no  appeal  in  a  criminal 
case  wherein  the  defendant  would  fall  under 
the  provisions  of  section  5306,  and  might 
therefore  rely  upon  the  clerk  to  see  that  this 
transcript  was  sent  up  in  accordance  with  the 
provisions  of  that  section.  Under  section 
5294,  R.  S.  1909,  the  trial  court  might  make 
an  order  that  the  appeal  would  operate  as 
a  stay. 

[2, 3]  When  the  appellant  gives  an  appeal 
bond  as  in  the  instant  case,  he  is,  of  course, 
entitled  to  his  liberty  on  the  bond  (Ex  parte 
McAnally,  199  Ma  B12,  »7  S.  W.  821),  but 


there  It  is  the  bond  that  apexntea  In  fhe  na- 
ture of  a  stay.  A  defendant  in  a  criminal 
case  appealing  to  this  court  need  not  file 
here,  as  in  a  dvil  case,  a  certified  copy  of 
the  Judgment  or  sentence  and  order  granting 
the  appeal  in  the  first  instance,  but  should 
first  prepare  and  file  his  bill  of  exceptions, 
and  then  direct  the  clerk  to  certify  np  a 
complete  transcript  of  the  proceedings,  which, 
of  course,  will  include  the  record  proper  and 
a  perfect  copy  of  the  bill  of  exceptions. 

[4]  It  might  be  well  to  note  here  that  sec- 
tion 5318,  R.  S.  1909,  which  gives  the  defend- 
ant one  year  to  perfect  his  appeal  in  a  fel- 
ony, does  not  cover  misdemeanor  appeals, 
and  therefore  an  appeal  here  In  a  criminal 
case  is  returnable  as  in  a  civil  case.  l%at  Is, 
If  the  appeal  is  taken  60  days  before  the  next 
term  of  this  court,  then  the  appeal  Is  re- 
turnable to  our  next  term ;  If  taken  less  than 
60  da^s  before  our  next  term,  then  the  ap- 
peal is  returnable  to  our  second  term  there- 
after. Section  2047,  B.  S.  1909.  Since,  how- 
ever, the  complete  transcript  to  be  filed  boe 
includes  the  bill  of  exertions,  the  granting 
of  further  time  to  file  the  biU  of  exceptions 
may  postpone  the  return  term  of  tlie  appeal 
until  after  such  bill  is  filed. 

[5]  There  is  no  rule  or  law,  however,  pro- 
hibiting an  appellant  in  a  misdemeanor  con- 
viction from  filing  here  a  certified  copy  of  the 
judgment  and  order  granting  the  appeal  as  in 
a  civil  case,  but  if  this  be  done  It  should 
be  followed  by  a  full  transcript  of  the  record 
proper  and  bill  of  exceptions  certified  b7  the 
clerk.  Indeed,  the  appellant  may  abstract 
the  record  if  be  desires,  and  file  same  with 
bis  printed  brief,  which  frequently  is  done 
to  particularly  call  the  court's  attention  to 
matters  which  appellant  considers  moat  Im- 
portant, but  it  should  not  be  overlooked  that 
there  must  be  filed  here  a  complete  tran- 
script Gong  form),  and  this  must  bei  certified 
to  by  the. clerk  of  the  trial  court.  The  pur- 
pose of  the  statute  (section  6309,  R.  S.  1909) 
regulating  appeals  in  criminal  cases  is  to 
safeguard  the  rights  of  the  accused  to  tlie 
end  that  there  will  be  no  short  cuts  taken  to 
deprive  him  of  his  liberty  or  of  his  propwty, 
and  to  avoid  the  possibility  of  collusion  which 
might  affect  his  rights  as  an  accused.  Bat 
the  accused  must  see  that  his  appeal  Is  in 
accordance  with  the  law  safeguarding  It. 
On  the  other  hand,  the  state  (the  public)  Is 
a  party  in  a  criminal  case,  and,  lest  there 
might  be  some  short  cut  taken  by  the  accus- 
ed whereby  the  full  record  is  not  brought  up, 
the  Legislature  has  prescribed  that  the  whole 
record  shall  be  brought  up,  to  the  end  that  all 
the  evidence  and  all  the  proceedings  had  In 
the  trial  court  may  be  before  the  appellate 
court. 

We  have  discussed  appeals  in  criminal 
cases  somewhat  at  length  in  the  hope  that 
hereafter  appellants  in  criminal  causes  wIU 
not  overlook  the  distinction  between  a  short- 
form  dvil  appeal,  and  an  appeal  fan  a  criDf 
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inal  caw.  We  are  not  unmindful  of  the  duty 
devolTlng  npon  this  conrt  in  criminal  cases, 
transcript  of  the  record  having  been  filed,  to 
examine  the  same  for  error,  regardless  of 
statements,  briefs,  eta  Section  S312,  B.  S. 
1909;  State  ▼.  Faith,  ISO  Ho.  App.  494,  166 
S.  W.  649;  State  v.  Miles,  174  Mo.  App.  181, 
1S6  S.  W.  578;  State  t.  Jones,  supra.  Re^ 
sptmdlng  to  this  dnty,  we  have  carefnlly  ex- 
amined all  of  the  record  in  this  cause  that 
is  before  us,  and  find  no  error  therein. 

It  follows,  therefore,  that  the  Judgment  be- 
low should  be  affirmed;  and  It  is  so  ordered. 

STVRGIS,  P.  J.,  and  FABBINGTON,  J., 
concur. 


WENDELL  T.  OZARK  ORCHARD  CO.  et  al. 
(No.  2118.) 

(Springfield   Court  of  Appeals.     MUsonri 

Dec.  20,  1917.    Rehearing  Denied 

Feb.  20,  1918.) 

1.  VKNDOB  ANn   PUBCHASEB   9=>120— Reuxdt 

OP  PUBCHASBB— Damages. 
Under  the  rule  that  a  defrauded  pnrcbaaer 
may  sue  either  for  rescission,  tendering  back 
the  consideration  received,  or  for  damages,  re- 
taining the  purchased  property,  a  suit  by  a  pur- 
chaser for  damages  equaling  the  unpaid  balance 
of  the  purchase  urice,  secured  by  deed  of  trust 
on  the  purchased  property,  which  the  plaintiff 
aska  to  have  canceled,  is  a  valid  election  to 
stand  on  the  contract,  and  not  a  suit  for  re- 
scission without  tendering  back  the  considera- 
tion. 

2.  FRATjn  «=»58(2)— Action  foe  Fbaud— Evx- 

DENCE. 

In  action  for  fraud  in  sale  of  peach  orchard 
land,  defmdant's  denial  of  having  represented' 
that  the  land  was  of  the  value  at  which  sold, 
but  only  that  such  was  defendant's  price,  and 
the  fact  that  plaintiS  hardly  claimed  any  rep- 
resentation as  to  money  value  other  than  the 
fixing  of  such  price,  would  not  preclude  a  find- 
ing of  false  representations  as  to  its  value, 
where  defendant  Justified  the  prices  only  on  the 
ba«s  of  the  land's  being  superior  fruit  land 
and  the  value  of  the  orchard  thereon,  and  the 
plaintiff  testified  that  defendant  represented 
that  Uie  peach  orchard  was  a  productive  and 
profitable  one,  and  there  was  testimony  that  it 
was  not. 

3.  FkATJD  «=»2S— Rkuancs  on  Rbpbeserta- 

T10N8— EXAHINATION    Or    LAND. 

A  single  cursory  examination  of  peach  or- 
chard land  by  a  purchaser  who  was  a  cariien- 
ter  in  a  largo  city  with  no  knowledge  of  farm- 
ing or  farm  values  did  not  show  he  bought  on 
his  own  Judgment,  where  his  attention  was  not 
directed  to  uie  particular  land  he  later  bought, 
and  at  the  time  of  the  examination  be  gave 
attention  to  and  expected  to  buy  a  different 
tract,  but  was  later  induced  by  defendant  to 
change  bb  mind  as  to  the  tract  he  finally 
bongfit. 

4.  Fraud  9=>i2  —  Pbouisbs  as  to  Fctubk 
Results. 

False  representations  and  promises  as  to 
what  will  result  in  the  future,  when  made  by 
one  professing  to  hsve  superior  knowledge  bas- 
ed on  experience,  ate  in  effect  false  represen- 
tations of  existing  conditions,  and  support  al- 
legations of  fraud. 

6.  Equitt  «=370— Laohbs— Bbinoino  Suit 
Based  on  E'raud. 

Generally  the  doctrine  of  laches  does  not 
require  suit  for  fraud  until  full  knowledge  of 


the  fraud  is  brought  home  to  plaintifC,  althongb' 
he  must  be  alert  and  diligent,  and  cannot  shut 
his  eyes  to  facts  that  would  disclose  the  fraud, 
d.  EQumr  e=»87(2)  —  Laches  —  Bbinoino 

Suit. 
Mere  delay,  short  of  the  statute  of  limita- 
tions, when  nothing  else  appears,  seldom  bars 
a  suit ;  for  the  court  shonld  not  be  too  harsh 
on  the  individual  who  hesitates  to  engage  in 
litigation. 
7.  Equity  «=»72(1)  —  Laches  —  BsiNOiNa 

Suit. 
For  delay  in  suing  to  amount  to  laches  it 
must  be  in  some  way  culpable,  or  bringing  ad- 
vantage to  one  party  or  the  other. 

Appeal  from  Circuit  Court,  Newton.  Coun-  • 
ty;    Charles  L.  Benson,  Judge. 

Action  by  J.  P.  Wendell  against  the  Ozark 
Orchard  (jompany  and  others.  From  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Justin  D.  Bowersock,  of  Kansas  City,  and 
Charles  L.  Dort,  of  Falls  City,  Neb.,  for  ap- 
pellants. A.  R.  Dunn,  of  Neosho,  and  W. 
L.  Butts,  of  JopUn,  for  respondent. 

STURGIS,  P.  J.  The  defendant  corpora- 
tion, having  its  home  office  at  Kansas  City, 
Ma,  owned  a  large  body  of  land  In  Mc- 
Donald county  near  Goodman,  Ho.,  a  consid- 
erable portion  of  which  was  planted  In  or- 
chards. The  defendant  subdivided  this  land 
into  smaller  tracts  and  placed  them  on  the 
market,  advertising  same  liberally  in  the 
Kansas  City  papers.  The  plaintifF  owned  a. 
couple  of  houses  and  lots  In  Kansas  City, 
and,  being  attracted  by  the  advertisement  of 
defendant's  lands,  visited  the  office  of  de- 
fendant's sales  agent  in  Kansas  City  and 
opened  up  negotiations  for  the  exchange  or 
trade  of  his  Kansas  City  property  for  some 
of  defendant's  land  at  Goodman;  The  de- 
fendant, having  first  investigated  the  valjie 
of  the  plalntlfTs  Kansas  City  property,  in- 
formed plaintiff  that  it  would  be  willlnig  to 
take  plaintifT's  pr<^)erty  as  part  purchase 
price.  Plaintiff  thereupon  went  to  Goodman, 
and  In  a  general  way  was  shown  defendant's 
land  by  defendant's  agent  there.  Negotia- 
tions were  then  resumed  at  Kansas  City, 
with  the  result  that  plalntifT  purchased  40 
acres  of  land  from  defendant  at  the  price 
of  $3,650.  Defendant)  accepted  plaintifrs 
Kansas  City  property  in  part  payment  at 
$3,160,  leaving  a  balance  of  $500  due  de- 
fendant. Defendant  then  loaned  plaintifF 
$300,  and  took  bis  note  for  $800,  secured  by 
deed  of  trust  on  the  land  sold  to  plaintlfl. 

The  present  suit  is  bottomed  on  alleged 
fraud  and  misrepresentations  of  the  defend- 
ant'as  to  the  land  sold.  The  petition  alleges 
that  plaintiff  was  deceived  and  induced  to 
buy  such  land  at  a  price  much  above  its 
reasonable  value  relying  on  defendant's  rep- 
resentations thereto,  that  plaintiff  has  al- 
ready paid  more  than  full  value,  and  asks 
that  plaintiff's  note  and  deed  of  trust  on 
said  land  held  by  defendant  be  canceled  and 
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declared  void.  The  trial  court  granted  the 
relief  prayed  for,  decreeing  the  note  and 
deed  of  trust  void  and  canceled,  and  enjoin- 
ed any  foreclosure  of  such  deed  of  trust. 
The  defendants  appeal  from  this  judgment. 

[1]  It  will  be  noted  that  the  petition  has 
for  its  sole  object  the  recovery  of  damages 
equal  to,  and  asks  for  the  cancellation  of,  the 
mortgage  held  by  defendant  on  plaintiff's 
land  purchased  from  defendant,  and  the  suf- 
ficiency of  the  petition  Is  challenged  as  not 
stating  a  cause  of  action.  The  defendant 
.contends,  and  rightly  so,  that  when  a  pur- 
chaser has  been  defrauded  he  may  pursue 
one  of  two  remedies.  He  may  sue  for  a  re- 
scission of  the  contract,  in  which  case  it  is 
uecessary  to  rescind  the  entire  contract 
and  tender  back  the  consideration  received. 
North  V,  Stevenson,  71  Mo.  App.  427 ;  Jarrett 
V.  Morton,  44  Mo.  275;  Estes  v.  Reynolds, 
75  Mo.  563 ;  BeU  v.  Campbell,  123  Mo.  1,  19, 
25  S.  W.  359,  45  Am.  St.  Rep.  505.  As  a 
corollary  to  this  the  courts  hold  that  a  re- 
scission will  not  be  decreed  unless  the  par- 
ties can  be  substantially  placed  in  statu 
quo.  Robhison  v.  Siple,  129  Mo.  208,  222, 
31  S.  W.  788;  Melton  v.  Smitli,  65  Mo.  31.5; 
Johnson  v.  Railroad,  227  Mo.  423, '451,  127 
S.  W.  63.  The  other  remedy  allowed  is  to 
stand  on  the  contract,  retain  the  purchiised 
property,  and  sue  in  damages  for  the  fraud. 
Robinson  v.  Siple,  129  Mo.  208,  31  S.  W. 
788;  Jarrett  v.  Morton,  44  Mo.  275;  Parker 
T.  Marqul.'?,  64  Mo.  38. 

The  defendant  is  mistaken  in  assuming 
that  plaintiff  chose  the  remedy  of  suing  for 
a  rescission.  He  has,  on  the  contrary,  elect- 
ed to  stand  on  the  contract  of  sale,  and  this 
is  a  suit  for  damages  for  the  fraud.  The 
amount  of  charges  which  he  alleges  and 
which  the  court  awarded  him  equals  the 
amount  of  the  deed  of  trust  on  the  land  held 
by  defendant.  Not  only  is  the  plaintiff  en- 
titled to  a  Judgment  for  the  damages  result- 
ing from  the  defendant's  fraud,  but,  where 
the  plaintiff  owes  the  defendant  an  equal 
or  greater  amount  seciu-ed  by  mortgage  on 
the  land,  then  the  court,  as  one  of  equity, 
will  decree  that  the  one  debt  will  cancel 
the  other  in  whole  or  pro  tan  to,  and  will 
thus  cancel  the  mortgage  and  free  plaintiff's 
land.  Therefore  the  suit,  while  primarily 
one  for  damages,  because  of  being  founded 
on  fraud  and  requiring  equitable  relief  In 
the  cancellation  of  the  mortgage,  becomes 
a  suit  In  equity.  The  plaintiff  in  such  case 
might  claim  an  amount  of  damages  in  excess 
of  the  secured  debt  he  owes  defendant,  and 
in  such  case,  if  the  evidence  so  warrants,  he 
would  be  entitled  to  a  cancellation  of  the 
mortgage  and  a  general  judgment  for  the  ex- 
<!ess  against  the  defendant.  These  principles 
Are  clearly  recognized  In  McGhee  v.  Bell, 
170  Mo.  121,  133,  70  S.  W.  493,  59  I/.  R.  A. 
761 ;  Stonemets  v.  Head,  248  Mo.  243,  250, 154 
S.  W.  108.  The  petitions  and  the  relief  ask- 
«d  and  given  in  the  cases  Just  mentioned  are 


much  the  same  as  in  this  case.  In  the  last- 
mentioned  case  the  court  awarded  damages 
in.  an  amount  sufficient  to  cancel,  and  did 
cancel,  a  deed  of  trust  in  defendant's  favor 
on  plaintifTs  land,  and  gave  a  general  judg- 
ment in  plaintiff's  favor  for  $2,400  in  addi- 
tion. The  petition  therefore  states  a  good 
cause  of  action,  and  the  court  gave  the  prop- 
er relief,  provided  the  evidence  is  sufficient 
to  support  the  samoi 

Giving  attention  to  this  latter  proposition, 
we  find  the  case  difl3cult  to  decide.  The 
plaintiff  was  a  carpenter  by  trade,  and  bad 
lived  in  the  city  all  his  life.  He  knew  noth- 
ing about  farming  and  less  about  orchards 
and  fruit  raising  and  the  claimed  adapts* 
tion  of  this  land  to  this  industry.  The  peacb 
orchard  thereon  is  what  defendant  claims 
gave  the  land  enhanced  value.  This  is  ap- 
parent not  only  from  the  evidence  In  the  case 
as  to  the  value  of  the  land  as  fruit  land,  but 
from  the  fact  that  plaintiff  bought  40  acres, 
of  which  20  acres  was  timber  land,  7  acres 
in  cultivation,  and  13  acres  of  peach  orchard. 
The  price  of  the  timber  land  was  $C0  per 
acre,  of  the  cultivated  land  $100  per  acre, 
and  of  the  peadi  orchard  $150  per  acre.  The 
evidence  was  quite  convincing  that  this  was 
an  exorbitant  price  for  this  tend,  a  price 
out  of  all  proportion  to  its  fair  value,  at 
least  when  disassociated  with  its  peculiar 
value  as  fruit  land.  Plaintiff's  evidence 
places  the  market  value  of  such  land  at  $25 
to  $35  per  acre.  Tliere  is  no  evidence  con- 
tradictory to  this  except  as  to  the  alleged 
Increased  value  as  fruit  land. 

[2]  The  defendant's  manager  and  selling 
agent  at  Kansas  City  denied  having  repre- 
sented to  plaintiff  that  this  land  was  of  the 
value  at  which  it  was  sold,  but  only  that 
such  was  defendant's  price,  and  that  defend- 
ant had  and  made  only  one  price  to  every- 
body, to  wit,  $50  per  acre  for  timber  lands, 
$100  per  acre  for  cultivated  lands,  and  $150 
per  acre  for  land  in  peach  orchard.  Defend- 
ant justifies  these  prices  only  on  the  basis 
of  the  land  being  superior  fruit  land  *  and 
the  value  of  the  orchard  thereon.  Plaintiff 
hardly  claims  any  representation  as  to  mon- 
ey value  other  than  the  fixing  of  these  prices. 
Plaintiff  shows  a  slight  discrepancy,  but  not 
very  much,  as  to  the  number  of  acres  of  the 
higher  priced  land. 

There  Is  little  doubt  but  that  plaintiff 
was  Induced  to  pay  the  price  he  did  pay  for 
this  land  because  of  the  representations  of 
its  value  and  the  productiveness  as  fruit 
land.  The  plaintiff  testified  that  the  defend- 
ant manager  represented  to  him  that  the 
peach  orchard  was  a  productive  and  prof- 
itable one;  that  defendant  guaranteed  fur 
the  coming  season  the  peach  trees  would  bear 
from  one  peck  to  one-half  bushel  of  peach- 
es per  tree.  It  also  appears  that  these  peacb 
trees  were  then  13  years  old,  and  the  average 
life  of  a  peach  orchard  is  only  16  to  18  years. 
Plaintiff  was  assured  that  the  peach  orchard 
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was  then  In  its  prime  and  good  for  another 
13  years.  According  to  plaintiff's  testimony, 
this  orchard  had  never  been  a  paying  proposi- 
tion; the  trees  bad  been  cut  back  so  as  to 
rejuvenate  them  by  a  new  growth;  the  trees 
were  many  of  them  already  decaying;  and, 
at  most,  the  ordiard  would  be  a  fruitful  one 
for  only  3  to  5  years.  The  peach  orchard 
did  prove  of  do  value,  and  witnesses  engaged 
in  the  land  business  tn  that  vicinity  testi- 
fied that  the  peach  orchard  on  tills  land  add- 
ed nothing  whatever  to  its  value. 

[S]  It  is  true  plaintiff  did  not  buy  this 
land  without  an  opi)ortunity  to  see  It,  and 
it  is  therefore  argued  that  it  must  be  held 
he  bought  on  his  own  Judgm^it.  The  plain- 
tiff's stay  in  Goodman  and  his  opportunity 
to  see  and  investigate  was  short.  While 
there  he  was  at  all  times  in  the  company  ot 
defendant's  agent,  who  was  pointing  out  only 
the  good  qualities.  BecAdes,  the  plaintiff 
testifies  that  he  was  not  looking  at  this  par- 
ticular land,  and  bis  attention  was  not  di- 
rected to  it,  but  only  to  the  land  in  general 
In  that  vicinity.  When  plaintiff  returned 
to  Kansas  City,  he  knew  nothing  of  this 
particular  tract,  and  In  fact  had  given  atten- 
tion to  and  expected  to  buy  a  different  tract 
with  no  orchard  on  it  It  would  certainly 
be  a  harsh  rule  to  hold  that  an  Ignorant 
man,  brought  up  at  the  carpenter  trade  in  a 
large  city  with  no  knowledge  of  farming  or 
farm  values  and  much  less  of  orchard  val- 
ues, is  precluded  from  saying  that  he  relied 
on  representations  of  persons  experienced  in 
that  business  merely  because  he  has  had  the 
opportunity  to  make  a  single  cursory  exami- 
nation of  su<dk  land. 

Moreover,  while  plaintiff  was  at  Goodman 
the  one  day,  he  was  carefully  steered  so  as 
to  meet  the  one  man  he  seems  to  have  talked 
to  other  than  defendant's  agent,  and  this 
man  was  evidently  there  for  the  purpose  of 
telling  of  the  wonderful  crops,  particularly 
of  strawberries,  that  could  be  raised  oa  this 
land. 

One  thing  which  especially  commends  this 
case  to  a  court  of  equity  is  the  fact  that  de- 
fendant by  Its  agents  and  manager  caused 
and  induced  plaintiff  to  change  his  mind  In 
regard  to  purchasing  another  tract  of  land 
and  to  purchase  this  one  Instead.  It  Is  clear 
that  plaintiff  on  visiting  Goodman  desired 
to  buy  80  acres  of  timber  land  belonging  to 
and  listed  for  sale  by  defendant  at  fSO  per 
acre.  On  bis  return  to  Kansas  City  he  so 
Informed  defendant.  According  to  plaintlfl'a 
story,  the  defendant  falsely  told  him  that 
the  timber  80  had  already  been  sold  ot  con- 
tracted, and  urged  and  induced  him  to  take 
the  tract  in  question  with  the  orchard  by 
making  the  false  representations  as  to  its  val- 
ue and  productiveness.  The  defendant  admits 
it  declined  to  sell  him  the  80  acres  of  timber 
land,  but  gives  as  its  reason  that  it  did  not 
want  to  sell  blm  all  timber  or  cheap  land, 
but  wanted  to  put  in  part  orchard  land.    It 


la  apparent,  tberefctre,  that  plaintiff  was  in- 
duced to  buy  this  orchard  tract  solely  by  the 
representationB  made  by  defendant's  agents. 

[4]  It  Is  claimed  that  these  r^resentations 
as  to  the  productiveness  of  the  peach  or- 
chard and  the  enhanced  value  of  this  land 
because  of  its  being  fruit  land  were  mere 
matters  of  opinion  and  related  to  future 
events  rather  than  to  existing  facts,  and 
therefore  do  not  sustain  allegations  of  fraud. 
It  will  be  found,  however,  that  false  represen- 
tations and  promises  as  to  what  will  result 
in  the  future,  when  made  by  one  having  or 
professing  to  have  superior  knowledge  based 
on  inst  experience  of  himself  or  others,  are 
In  effect  false  representations  of  existing 
conditions  and  support  allegations  of  fraud. 
Should  the  selling  agent  of  an  automobile 
company  falsely  represent  that  an  aittomobUe 
would  sustain  a  speed  of  SO  miles  an  hour, 
or  would  average  15  miles  travel  per  gallon 
of  gasoline,  no  one  would  doubt  but  that  an 
Inexperienced  buyer,  on  discovery .  that  soch 
machine  would  not  run  to  exceed  20  miles 
per  hour,  and  would  consume  a  gallon  of 
gasoline  for  every  7  or  8  miles,  would  not  be 
turned  out  of  court  because  the  false  repre- 
sentations were  mere  opinions  and  related  to 
the  future.  Kveai  representations  of  value 
often  afford  a  solid  basis  for  actionable  f rand. 
What  is  said  in  Stonemets  v.  Head,  248  Mo. 
243,  253,  255,  154  S.  W.  108,  wUl  be  sutBclent 
on  this  point. 

[5-7]  It  is  said  that  plaintiff  delayed  bring- 
ing this  suit  for  an  unreasonable  time,'  and 
is  barred,  not  by  any  statute  of  limitations, 
but  under  the  doctrine  of  laches  as  applied 
In  equitable  proceedings.  Generally  a  plain- 
tiff is  not  required  to  bring  a  suit  based  on 
fraud  until  full  knowledge  of  the  fraud  is 
brought  home  to  him.  This,  of  course,  re- 
quires blm  to  be  alert  and  diligent,  and  does 
not  mean  that  he  can  shut  his  eyes  to  facts 
that  would  disclose  the  fraud.  It  Is  often 
difficult  even  when  looking  backward  to  say 
when  the  defrauded  party  had  that  full 
knowledge  which  should  have  prompted  hini 
to  act.  The  court  should  not  then  be  too 
harsh  on  the  individual  who  hesitates  to 
engage  in  litigation.  Mere  delay,  short  of 
the  statute  of  limitations,  when  nothing  else 
appears,  seldom  bars  an  action.  The  delay 
must  be  in  some  way  culpable  (Butler  f. 
Lawson,  72  Mo.  227,  24iB;  Dye  v.  Bowling,  82 
Mo.  App.  587,  593),  or  bringing  advantage  to 
one  party  or  the  other  (6  Cyc.  301;  Glass  v. 
Templeton,  184  Ma  App.  532,  540,  170  S.  W. 
665).  For  the  above  reasons  laches  may  de- 
feat a  suit  for  rescission  when  It  would  not 
defeat  a  suit  for  damages  with  only  Inciden- 
tal equitable  jrellef;  for  in  a  suit  for  rescission 
the  parties  must  be  placed  in  statu  quo,  and 
seldom  can  Justice  be  obtained  except  by  act- 
ing promptly.  In  the  present  case  there  is 
nothing  culpable  in  plaintiff's  delay,  and  de- 
fendant suffered  no  loss  or  disadvantage 
therefrom. 
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Ab  we  have  stated,  tbls  Is  a  close  case, 
and  we  have  deferred  somewbat  to  the  find- 
ing of  the  trial  court  who  had  some  advan- 
tages In  obtaining  a  true  Insight  Into  the 
merits.  The  plalntllT  certainly  showed  him- 
6elf  an  easy  mark  for  the  land  agent,  who 
pictured  the  possible  profits  without  men- 
tioning the  almost  certain  expenses  and  loss- 
es. The  plaintiff  counted  his  eggs  as  full- 
grown  chickens.  That  he  did  not  act  as*  a 
reasonably  prudent  man  should,  or  even  with 
ordinary  business  sagacity,  may  be  true. 
Jnst  when  and  to  what  extent  the  courts 
should  act  -as  guardian  for  the  Ignorant  and 
Imprudent  Is  a  nice  question,  and  each  case 
must  stand  on  its  own  facta  Just  where  the 
plaintiff  has  been  so  far  overreached  and 
made  a  victim  of  his  own  folly  as  to  war- 
rant relief  In  a  court  of  conscience  depends 
to  an  extent  upon  the  man  as  well  as  on  the 
fkcts  constituting  the  fraud.  To  say  that  the 
Ignorant  and  Imprudent  must  always  act  with 
reasonable  prudence  Is  requiring  the  Im- 
possible. 

The  trial  court  granted  the  plaintiff  a 
limited  amount  of  relief,  and  we  will  afSrm 
the  judgment 

FARRINOTON  and  BRADLEY,  JJ.,  con- 
cur. 


KEPLEY  T.  PARK  CIRCUIT  &  REAI/CX 
CO.     (No.  14937.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Feb.  0, 
1918.     Rehearhig  Denied  Feb.  20,  191&) 

1.  Pasties  $=354— Amendment  of  PLEAnmo 

— AXLOWANCK. 

It  is  not  improper  to  allow  plaintiff  to 
amend  bis  petition  so  as  to  bring  in  an  entirely 
new  party  defendant,  where  such  defendant  is 
dnly  served  with  process ;  the  right  of  substitu- 
tion applying  with  e^ual  force  to  amendment  of 
parties,  whether  plaintiff  or  defendant. 

2.  Appeal  and   Ebbob   «=9690(4)— Review— 
Abstkact. 

An  appellate  court  cannot  consider  the  con- 
tents of  documents  where  the  abstract  of  the 
record,  though  showing  their  admission,  did  not 
show  contents  thereof. 

3.  Pleadino  (g=»426(3)—AMKNDMitNT— Allow- 
ance—Waives  OF  Objections. 

Where,  after  the  overruling  of  its  motion 
to  strike  plaintiff's  amended  petition  from  the 
files  and  to  quash  the  summons  issued  against 
it,  a  substituted  defendant  answered  over,  it 
waived  any  error  in  the  overruling  of  such  mo- 
tion, and  such  error  caiinot  be  reviewed  on  ap- 
peal. 

4.  Theatebs  and  Shows  «=»4  —  Ejection — 
Evidence— SuwiciENcT. 

In  an  action  for  damages  tor  wrongful  as- 
sault and  ejection  from  an  amusement  park,  the 
question  of  the  propriety  of  the  action  of  defend- 
ant's servants  held  under  the  evidence  for  the 
jury. 

5.  Tbial     «=32S2(5)— Bjeotior— Acnoic— Iit- 

STBUCnONS. 

An  instruction,  in  an  action  for  wrongful 
assault  and  ejection  of  plaintiff  from  an  amuse- 
ment park,  that  if  an  employ^  or  servant  of 
defendant  while  acting  as  such  and  within  the 
scope  of  his  employment  "wrongfully  and  with- 


out jnstlfiable  cause"  assaulted  and  ejected 
plaintiff,  or  if  such  employ6  or  servant  was 
present  and  assisted  a  police  officer  in  "wrong- 
tuUy  and  without  justinable  cause"  assaulting 
and  ejecting  plaintiff,  verdict  shonld  be  for 
plaintiff,  is  improper  because  not  defining  what 
constitutes  wrongful  and  without  justifiable 
cause;  the  instruction  purporting  to  cover  the 
entire  case. 

6.  Tbial  «=3244(4)  —  iRSTBUcnnoNS  —  Pbopbx- 

XTT. 

In  an  action  for  damages  for  wrongful  as- 
sault and  ejection  from  an  amusement  park,  the 
court  charged  that  no  matter  how  wrongful  or 
improper  was  the  conduct  of  plaintiff,  or  mem- 
bers <K  his  party,  no  one  had  any  right  or  was 
justified  in  ejecting  him  unless  he  or  members 
of  his  party  were  guilty  of  disturbing  the  peace, 
and  that  in  any  event  no  person  was  justified 
and  warranted  in  forcibly  ejecting  plaintiff  un- 
til he  had  been  allowed  a  teaaonable  opp<»tunity 
to  leave  after  request  was  made,  if  sudi  request 
was  in  fact  made,  was  improper  tending  to  un- 
duly emphasize  that  feature  of  the  case. 

7.  Tbial   «=9l91(7)— Instbdctions— Gomxhtt 

ON  THE  EVIDBNOB. 

Furthermore,  the  instruction  was  objection- 
able as  a  comment  on  the  evidence  because  as- 
suming that  plaintiff  was  not  given  a  reasonable 
time  to  leave  after  request 

Appeal  l^rom  St  Louis  drdiU  (^urt; 
Thomas  C.  Hennl^gs,  Judge 
"Not  to  be  officially  published." 
Action  by  O.  H.  Kepley  against  flie  Park 
Circuit  &  Realty  Company,  a  corporation, 
and  another,  as  to  whom  plaintiff  was  al- 
lowed to  dismiss.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Schnurmacher  &  Raasieur  and  W.  M. 
Hezel,  all  of  St.  Louis,  for  appellant  A. 
Lowenhaupt,  of  St.  Louis,  for  respondent 

BECKER,  J.  This  is  a  salt  for  damages 
for  wrongful  assault  and  eviction  of  plaintiff 
from  an  amusement  resort  owned  and  oper- 
ated by  the  defendant  Park  Circuit  &  Realty 
Company,  a  corporation.  The  case  was  tried 
with  the  Intervention  of  a  jury,  who  re- 
turned a  verdict  for  idaintUF  and  against  the 
defendant  for  $1,000  actual  and  $500  puni- 
tive damages.  From  the  judgment  rendered 
thereon  the  defendant  appeals. 

PlalntUTs  petition  named  as  defendant  the 
Forest  Park  Highlands  Amusement  Com- 
pany, an  alleged  existing  corporation,  as  the 
owner  and  operator  of  a  place  of  amusement 
iLuown  as  Forest  Park  Highlands,  and  alleg- 
ed that  on  the  4th  day  of  July,  1914,  the 
plaintiff  entered  the  park  of  the  defendant 
company  and  became  a  patron  thereof,  aqd 
while  thus  a  patron,  and  without  any  wrong- 
doing on  his  part,  the  defendant,  through  its 
agents  and  servants,  without  Just  cause  or 
provocation,  willfully,  wantonly,  wrongfully, 
and  unlawfully  assaulted,  cursed,  beat, 
wounded,  and  ejected  plaintiff  from  said 
park.  Injuring  and  damaging  him,  and  pray- 
ing for  $2,500  actual  damages  and  $5,000 
punitive  damages. 

The   BherilTs   retnm   showed   serrioe   on 
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"Robert  Bafferkamp,  secretary  and  treasurer 
of  tbe  said  defendant  corporation."  There- 
after the  Forest  Park  Highlands  Amusement 
Company  filed  Ita  answer,  In  which  it  denied 
Che  allegations  of  the  petitimi,  and  particu- 
larly denied  that  it  was  a  corporation,  or 
that  it  could  be  sued  as  such,  and  stated 
that  It  had  been  duly  and  legally  dissolved 
on  or  about  the  25th  day  of  January,  1906, 
and  that  it  had  had  no  corporate  ezistooce 
since  that  date,  and  filed  therewith  and 
In  support  thereof  the  affidavit  of  said  Rob- 
ert Haff6rkamp,  Its  former  secretary.  There- 
ui>on  plaintiff  filed  an  amended  petition  by 
leave  of  court,  making  the  Park  Circuit  & 
Realty  Oompany,  appellant  here,  a  party  de- 
fendant, and  summons  was  ordered  to  Issue 
for  said  defendant,  which  was  duly  served 
and  a  return  made  thereon.  It  appears  that 
there  was  no  change  in  plaintiflTs  petition 
beyond  that  of- making  the  Park  Circuit  & 
Realty  Company  a  defendant  and  changing 
the  word  "defendant"  where  found  to  that  of 
"defendants."  The  Forest  Park  Highlands 
Amusement  Company  reflled  its  answer  to 
the  amended  petition,  and  the  Park  Circuit 
&  Realty  Company  filed  a  motion  to  strike 
plaintiff's  amended  petition  from  the  files 
and  to  quash  the  summons  against  it  for 
the  following  reasons:  First,  because  tbe 
cause  of  action  stated  In  the  amended  peti- 
tion was  totally  different  from  the  cause  of 
action  stated  in  the  original  petition  in  tliat 
the  Forest  Park  Highlands  Amusement  Com- 
pany, whom  the  plaintiff  attempted  to  sue 
as  a  corporation,  had  long  prior  to  the  time 
of  filing  the  suit  been  dissoIved,~and  no  re- 
covery could  be  had  against  such  corpora- 
tion, and  therefore  the  plaintiff  in  making 
the  Park  Circuit  &  Realty  Company  a  de- 
fendant was  seeking  to  substitute  for  the 
cause  of  action  originally  sued  on,  an  entirely 
different  cause  of  action;  second,  because 
the  plaintiff  by  his  amended  petition  seeks 
to  substitute  a  different  defendant  from  tbe 
one  originally  sued:  third,  because  the  ac- 
tion against  the  defendant  is  not  a  Joint 
cause  of  action  against  both  defendants  for 
the  reason  that  the  Forest  Park  Highlands 
Amusement  Company  was  legally  dissolved 
in  1906,  and  plaintiff's  alleged  cause  of  ac- 
tion did  not  arise,  if  at  all,  until  the  4th 
day  of  July,  1914 ;  fourth,  because  plaintiff's 
petition  as  filed  was  not  instituted  against 
any  real  defendant,  and  therefore  the  filing 
of  plaintiff's  petition  cannot  be  treated  as 
legally  instituted,  and  such  a  petition  can- 
not be  amended  so  as  to  bring  in  other  par- 
ties. This  motion  was  ov»ruled  and  due  ob- 
jection and  exceptions  made  at  the  time,  and 
at  the  same  term  of  court  a  term  bill  of  ex- 
ceptions was  presented  and  allowed  and  fil- 
ed. It  appears  that  thereafter  the  said 
Park  Clrcnit  &  Realty  Company  filed  its 
separate  answer  to  plaintiff's  amended  peti- 
tion, which  contained:  First,  a  general  de- 
nial; Mcondi  Autber  uisweriog  stated  that 


the  plaintiS  while  a  visitor  at  the  Forest 
Park  Hlt^ands,  together  with  others,  was 
guilty  of  disturbing  the  peace  by  (rffenslve 
and  indecent  conversation  and  boisterous 
conduct,  in  the  presence  of'  a  large  multi- 
tude of  people,  and  that  plaintiff  refused  to 
behave  or  leave  the  premises  when  reqneated 
so  to  dQ  and  was  ejected  from  the  premises 
because  of  such  misconduct,  by  a  poUee  ot- 
dxeft  of  tbe  city  of  St  Louis  who  acted  of 
his  own  accord  and  without  any  Instructions 
from  tlie  defendant,  and  that  no  more  fmrce 
was  used  in  ejecting  him  tlian  was  neces- 
sary for  that  purpose;  third,  further  an- 
swering, the  defendant  set  forth  that  the 
Forest  Park  HigMands  Amusement  C<Hn- 
pany  was  not  and  had  not  been  at  any  time 
during  the  year  1914  a  corporation,  that 
Idalntiff  could  not  maintain  any  suit  against 
it,  that  plaintiff  could  not  have  a  Joint  right 
of  action  against  both  of  the  defendants  bas- 
ed upon  matters  alleged  In  the  petition,  and 
that  plaintiff  therefore  should  not  be  per- 
mitted to  further  prosecute  the  suit  against 
said  defendant  Plaintiff  In  due  time  filed 
a  reply  denying  the  new  matters  set  up  In 
said  answer. 

At  the  trial  and  after  the  Jury  was  impan- 
eled, the  court  over  the  objection  of  the  de- 
fendant permitted  the  plaintiff  to  dismiss 
as  to  tbe  defendant  Forest  Park  Highlands 
Amusement  Company. 

As  to  the  evidence  in  the  case,  plaintiff 
testified  that  he  had  visited  Forest  Park 
Highlands  on  July  4,  1914,  arrl\-lng  there 
some  time  before  4  o'clock  In  the  afternoon, 
where  he  met  one  of  his  employes,  a  Mr. 
Nelson,  and  was  a  little  later  Joined  by  Mr. 
Jones  and  Mr.  Oakley,  two  other  employfe  of 
his  office;  that  after  taking  a  drink  at  a 
table  the  party  had  gone  to  the  dance  hall, 
where  they  remained  some  30  minutes,  after 
which  they  returned  to  a  table  which  .was 
about  halfway  between  the  entrance  of  the 
park  and  the  bar,  which  were  at  extreme 
ends  of  the  park.  Plaintiff  testified  that  he 
did  not  drink  anything  Intoxicating;  that 
the  rest  of  the  party,  however,  drank  beer; 
that  the  party  began  singing  college  songs, 
whereupon  an  attendant  of  the  park  told 
them  that  they  would  have  to  "cut  that  out," 
which  request  to  cease  singing  was  obeyed 
by  plaintiff  and  the  members  of  his  party. 
Plaintiff  further  testified :  That  a  short  time 
thereafter  a  .woman,  who  was  unknown  to 
either  plaintiff  or  the  members  of  the  party, 
passed  by  tbe  table  at  which  they  were  seat- 
ed and  looked  over  at  them,  and  in  a  short 
time  she  again  passed  the  table,  stopi>ed  and 
smiled,  and  upon  one  of  the  party  offering 
her  a  chair  she  sat  down  and  Joined  them 
and  had  several  steins  of  beer  with  them. 
That  this  woman  "had  a  rather  hale  or  high- 
pitched  laugh."  That  this  woman  and  one 
of  the  men  in  the  party  were  telling  abont 
their  experiences  in  Paris  and  that  every 
once  in  a  while,  when  the  man  would  men- 
tion some  particular  place  In  Pari*  that  they 
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had  both  been  to,  the  woman  woald  laugh. 
TTiat,  a  abort  time  after  the  woman  had  Join- 
ed them  at  their  table,  Policeman  Pine,  and 
the  park  watchman,  John  Boachek,  came  «p 
behind  Mr.  Jones,  and  Policeman  Pine  jerked 
Jones  out  of  bis  chair  and  said,  "Ton  boyti 
will  have  to  leave  the  park."  That  the  wo- 
man jumped  up  and  said,  "Ijet's  go,  boys,  we 
do  not  want  to  have  any  trouble,"  and  that 
she  then  disappeared,  uid  witness  had  not 
seen  her  since.  That  ttie  park  watchman, 
Boachek,  pulled  Nelson  out  of  his  chair  and 
then  jerked  the  plaintiff  ont  of  his  chair  onto 
the  ground.  That  Policeman  Pine  took  Jones 
to  the  entrance  of  the  park  first,  the  rest  of 
the  party  being  delayed  by  the  fact  that 
Nelson  entered  Into  a  scuffle  with  the  watch- 
man, Boadiek.  That  Nelson  had  hold  of  the 
watchman's  cane  and  was  scuffling  back  and 
forth  over  the  cane.  That  some  one  came  to 
plaintiff  and  said,  "Why  don't  you  tell  Nel- 
son to  turn  loose  of  him  and  move  out  quiet- 
ly." That  plaintiff  thereupon  went  to  the 
watchman,  Boachek,  and  asked  him  to  allow 
Nelson  to  have  his  coat  (which,  the  day  be- 
ing warm,  he  had  taken  off),  and  that  Nelson 
would  then  leave  quietly.  That  the  watch- 
man thereupon  allowed  Nelson  to  get  his 
coat  That  Neliion,  the  watchman,  and  plain- 
tiff then  walked  toward  the  entrance  to  the 
park.  That  as  the  three  of  them  neared  the 
entrance  of  the  park  plaintiff  asked  the 
watchman  who  was  walking  beside  him,  "Is 
there  any  objection  to  my  speaking  to  the 
manager  of  the  park?"  That  the  watchman 
answered :  "No,  you  can  see  him.  There  he 
stands."  That  plaintiff  thereupon  walked  to 
within  a  few  feet  of  the  man  pointed  out  by 
the  watchman  as  the  managn*,  when  a  po- 
liceman in  uniform  came  up  to  meet  plaintiff, 
to  whom  plaintiff  said,  "May  I  speak  to  the 
manager?"  That  the  policeman  walked  right 
up^to  plaintiff,  grabbed  blm  by  the  neck,  and 

said,  "Xou  get  the  h out  of  here."    That 

the  policeman  gave  plaintiff  a  shove  toward 
the  gate  and  knocked  plaintiff  through  the 
narrow  passageway  ont  of  the  park.  That 
Nelson  had  been  put  out  of  the  park  Jnst 
prior  to  the  plaintiff  being  put  out,  and  that 
Nelson  had  a  scuffle  with  the  policeman  at 
the  gate  .when  the  policeman  put  him  out. 
Plaintiff  testified  that  his  shoulder  was  brais- 
ed and  his  arm  bruised  and  scratched;  his 
shirt  sleeve  torn  ont  and  his  underwear  rip- 
ped all  the  way  down  the  back;  that  he 
could  not  state  what  the  shirt  .was  worth, 
but  It  had  cost  him  $10,  while  bis  under- 
wear was  worth  $4  or  $5. 

On  cross-examination  plaintiff  stated  that, 
on  the  afternoon  in  qaestion,  "there  was  a 
mighty  big  crqwd  In  the  park,  it  being  a  holi- 
day"; that  the  party  bad  been  warned  by 
the  park  watchman  and  told  to  stop  their 
singing,  but  that  prior  to  the  time  they  were 
put  out  of  the  park  they  had  not  been  re- 
quested to  leave  the  park;  that  eadi  of  the 
party  was  willing  to  leave  the  paik;  that 
he  was  not  arrested. 


C.  A.  Jnngk,  a  witness  for  plaintiff,  testl* 
fied  that  he  was  a  traveling  salesman  and 
went  to  the  park  on  the  afternoon  tn  qaes- 
tion; that  he  saw  the  park  attendant  take 
plaintiff  by  the  neck  and  pull  him  oat  of  his 
seat ;  that  he  heard  the  officer  teU  the  party, 

"Get  the  h out" ;  that  he  did  not  know 

what  occurred  after  the  park  attendant  poll- 
ed plaintiff  out  of  the  chair;  that  he  had 
passed  up  and  down  the  walk  near  the 
table  at  whldi  the  plaintiff  and  his  friends 
were  seated,  two  or  three  times  during  the 
afternoon,  but  bad  not  noticed  any  lady  at 
the  table,  nor  heard  any  Indecent  language 
or  any  singing. 

Robert  Hafferkamp,  who  was  called  by  the 
plaintiff  as  a  witness,  testified  that  the  Paxfc 
Circuit  &  Realty  Company  was  Incorporated 
for  $560,000,  and  that  the  value  of  the  prop- 
erty owned  by  the  company  aggregated  that 
sum ;  that  the  company  em(>loyed  two  watch- 
men at  the  park,  namely,  John  Boachek  and 
Jack  Schaff;  that  in  addition  to  the  two 
watchmen,  the  police  department,  at  the  re- 
quest of  said  defendant,  assigned  a  city  po 
lice  officer  for  duty  at  the  park.  He  further 
testified  that  he  was  not  present  at  the  time 
Mr.  Kepley,  the  plaintiff,  .was  ejected  from 
the  park,  and  did  not  see  blm  at  that  time, 
and  he  knew  nothing  of  the  occurrence  until 
after  his  return  from  dinner  when  he  called 
up  plaintiff,  at  plaintiff's  request,  and  spoke 
to  him  over  the  telephone. 

For  the  defendant,  Edward  Riedel  testified 
that  together  with  his  wife  and  grandmother 
he  had  visited  the  park  on  the  day  In  ques- 
tion ;  that  they  sat  at  a  table  some  30  to  50 
feet  from  where  Kepley  and  his  party  were 
sitting,  and  that  they  occupied  snch  table  for 
one-half  hour  before  the  Kepley  party  was 
evicted ;  that  a  woman  joined  Kepley's  par- 
ty, and  certain  of  the  men  at  the  table  were 
holding  and  grabbing  her  hands  and  patting 
her  on  the  back  and  grabbed  her  by  the  arm ; 
that  the  woman  in  turn  patted  one  of  the  men 
at  the  tauie  on  the  back ;  that  he  saw  some 
man,  not  in  uniform,  come  up  to  the  table 
and  speak  to  the  party  and  go  away,  and  la- 
ter come  back  with  another  man ;  that  a  po- 
liceman with  a  star  on  his  coat  went  up  to 
the  party  once ;  that  tiie  party  was  drinking 
a  good  deal  and  attracting  the  attention  of 
everybody  that  went  by.  He  further  testified 
that  the  woman  sitting  at  the  table  had  her 
dress  up  above  her  knees. 

Mrs.  Kate  Blaynay,  who  was  a  witness  for 
the  defendant,  testified  that  she  was  the 
grandmother  of  the  wife  of  the  former  wit- 
ness Edward  Riedel;  that  she  saw  Kepley 
and  his  party  at  the  table  drinking;  that 
there  was  a  woman  with  them;  that  "they 
were  very  nice  toward  her,  very  loving  to- 
ward her,"  in  the  presence  of  all  the  peoide 
at  the  park;  that  she  saw  Policeman  Pine 
go  to  the  table 'Once  and  then  go  there  the 
second  time,  when  Kepley  and  his  party  were 
evicted;  that  she  did  not  hear  what  was 
aald#. but  that  one  ot  the  ioeB. showed  fight; 
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that  sbe  heard  one  waiter  tell  another  "to 
go  over  and  tell  that  woman  to  put  ber  dress 
down";  that  the  witness'  attention  was  at- 
tracted to  the  woman  hy  reason  of  the  posi- 
tion of  her  clothes,  which,  however,  she  dM 
not  think  was  done  Intentionally. 

John  Boachek,  a  witness  for  defendant, 
testified:  That  he  was  a  private  watchman 
at  Forest  Park  Highlands  and  licensed  by 
the  pcHlce  department.  That  plaintltT  Kepl^ 
and  three  men  were  at  a  taUe  on  the  day  In 
question,  together  with  a  woman.  That  he 
had  "observed"  the  party  about  an  hoar,  his 
attention  having  been  called  to  them  by  Po- 
liceman Pine.  ?%at  the  party  was  laughing 
and  slamming  steins  on  the  table.  That  he 
heard  the  party  speak  to  girls  passing  by, 
saying,  "Won't  yon  come  and  sit  down  with 
ns?"  That  he  went  over  and  spoke  to  plain- 
tiff, Kepley,  saying  that  the  party  were  mak- 
ing too  much  noise  and  that  the  roles  of 
the  park  were  to  behave  themselves  while 

there.     That  Kepley  said,   "Who  in  h 

makes  these  Q d laws  here?"    That 

the  witness  rolled,  "We  do."  That  plain- 
tiff then  said,  "We  won't  observe  them  laws." 
That  Officer  Pine,  who  was  present,  said  to 
Kepley,  "Well,  maybe  you  will  respect  this 
law,"  and  took  bold  of  Kepley  and  shoved 
him  toward  the  entrance  of  the  parte.  That 
witness  did  not  see  Mr.  Hafferkamp,  the  sec- 
j-etary  and  manager  of  the  park.  That  the 
witness  had  walked  up  toward  the  entrance 
with  three  of  the  men,  one  of  whom,  a  tall, 
dark-complected  man,  started  toward  the  po- 
lice officer  and  said  something  to  hUn,  where- 
nppn  the  poUceman  started  pushing  the  man 
toward  the  gate  but  the  man  put  both  of  his 
hands  on  the  brass  railing  at  the  entrance. 
That  the  officer  then  broke  his  hold  and  push- 
ed him  out.  That  the  officer  started  to  arrest 
this  man,  but  a  member  of  the  party  begged 
to  let  him  loose  and  allow  them  to  go  away. 
Upon  the  policeman  complying  wltl\  the  re- 
quest, the  party  drove  away  In  an  automo- 
bile. That  this  witness  did  not  give  any  in- 
structions to  Policeman  Pine  either  to  eject 
or  to  arrest  the  plaintiff. 

WUUam  H.  Pine  testified  for  the  defend- 
ant: That  he  was  a  police  officer  and  had 
been  such  for  14  years  and  was  stationed  on 
duty  at  the  park  in  question.  That  he  saw 
plaintiff  between  3:30  and  4  o^dock  on  the 
afternoon  tn  qnestion  sit  down  at  a  table. 
That  the  witness  shortly  after  passed  the  ta- 
Me,  and  Kepl^'s  party  was  singing.  That 
they  had  five  stifeins  setting  one  on  top  of 
another  on  the  table.  That  he  walked  up  to 
them  and  said:  "Boys,  you  are  getting  too 
loud.  You  will  have  to  cut  It  out."  That  one 
of  the  party  replied,  "Come  on,"  insisting 
that  the  witness  take  a  drink,  to  which  the 
witness  replied,  "Never  mind  that,"  and 
walked  away.  That  the  party  were  making 
noise  that  could  be  heard  as  far  as  the  ee- 
trance  of  the  park.  That  upon  the  witness 
calUng  the  tMrk  watchman's  attention  to  the 
aOOS.W.-48 


party  he  walked  up  to  them  and  told  them 
to  keep  qaiet.    That  Kepley,  the  plaintiff. 

said,  "Who  In  h makes  these  laws  in 

thtg  park?"  The  wltriess  said,  "We  do." 
Philntiff  answered:  "Why,  there  was  anoth- 
er one  here  a  while  ago  and  said  to  keep 

still.    To  h with  the  G d law  I 

We  wwn't  respect  no  law,"  That  the  wit- 
ness thereupon  said  to  plaintiff:  "Here  is 
one  you  will  respect.  Oet  up  and  get  out  of 
here."  Iliat  plaintiff  would  not  get  np,  and 
witness  took  plaintiff  by  the  ehoiUder  and 
led  him  out.  Tliat  he  did  not  tear  his  shirt, 
nor  did  he  notice  that  it  was  torn.  That 
he  had  grabbed  plaintiff  by  the  shoulders 
and  walked  him  out  That  it  was  not 
Watchman  Boachek  who  had  taken  plaintiff 
in  hand.  That  the  plaintiff  told  the  witness 
that  if  be  would  let  him  go.  he  would  get  in 
his  machine  and  go  about  his  business.  That 
the  plaintiff  did  not  adc  him  to  speak  to  Mr. 
Hafferkamp,  nor  did  the  witness  see  Mr. 
Haffeitounp.  That  the  rest  of  the  party  fol- 
lowed behind  the  witness  and  plaintiff,  and 
that  one  of  the  men,  a  dark,  tall  man,  came 
and  shook  his  finger  under  witness'  nose,  and 
that  the  witness  took  hold  of  his  hand  and 
pushed  him  out  That  this  man  grabbed  the 
brass  railing  at  the  entrance,  whereupon  wit- 
ness broke  his  hold  and  pushed  him  out 
The  witness  further  testified:  That  the  mem- 
bers of  the  plalntifTs  party  were  holding  the 
arms  of  the  woman  who  was  sitting  at  the 
table  and  that  one  of  the  raea.  had  his  arms 
around  the  woman's  neck.  That  prior  to  the 
eviction  the  witness  bad  gone  to  the  party 
and  told  them  to  pay  one  of  the  waiters  for 
some  beer  that  had  been  served  them.  One 
of  the  party  said,  "I  matched  this  man  for 
the  beer,"  and  witness  said:  "He  can't  match 
anybody.  Why  don't  you  pay  him?"  That 
I  some  member  of  the  party  called  the  waiter 
a  snitch,  and  said:  "I  matched  you  for  the 
beer.  Here  is  your  half  dollar."  The  wit- 
ness thereupon  said,  "You  walk  out  of  here." 
That  the  party  thereupon  asked  to  be  permit- 
ted to  stop  at  the  picture  gallery  to  get  some 
pictures  they  had  taken  there.  That  wit- 
ness went  to  the  picture  gallery  and  walked 
I  to  the  entrance  with  plaintiff.  This  was 
I  about  3  o'clock  In  the  afternoon,  and  witness 
I  testified  that  the  party  he  had  put  out  at 
that  time  was  the  plaintiff. 

LydJa  Burt,  a  witness  for  defendant,  tes- 
tified that  she  was  employed  at  Forei»t  Park 
Highlands,  and  that  on  the  day  in  question 
was  in  a  concession  known  as  the  postal 
gallery;  that  the  plaintiff  bad  his  pictures 
taken  in  the  gallery,  and  plaintiff  stated  he 
would  return  a  little  later  to  get  the  pic- 
tares  ;  that  later  on  the  plaintiff  retnmed  in 
company  with  Policeman  Pine  to  the  gallery 
and  got  his  pictures;  that  the  plaintiff  was 
Intoxicated. 

H.  3.  Krebs  testified  for  defendant :  That 
he  was  employed  in  the  park  on  the  day  In 
question  as  a  waiter.    That  he  saw  Kepley, 
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the  plaintiff,  and  his  party  at  the  table  while 
at  the  park.  That  he  saw  eight  or  ten  steins 
on  the  table  and  went  to  take  them  away, 
but  Kepley  said,  "Where  are  you  golngr' 
and  witness  answered,  "I  want  to  take  them 

In."    That  plaintiff  repUed:  "Get  the  h 

away  from  here.  Let  the  steins  alone."  That 
witness  started  away  and  was  told  to  come 
back.  That  thereupon  the  plaintiff  said,  "Yoa 
see  that  lady  sitting  there  under  the  shed?" 
and  witness  said,  "Yes,"  whereupon  plaintiff 
said:  "Ask  her  to  come  and  take  a  drink 
with  us.  I  will  buy  the  drink."  And  witness 
replied.  "Do  that  yourself."  That  witness 
walked  to  a  table  a  short  distance  away  and 
served  a  party  sitting  there.  That  when  he 
returned  Kepley  and  his  party  were  still  sit- 
ting at  the  table,  and  some  one  motioned  to 
the  woman  who.  Kepley  had  pointed  out  to 
the  witness,  and  she  came  and  Joined  the 
party.  That  he  heard  the  party  singing  and 
saw  the  officer  go  up  to  the  party  and  heard 
him  tell  them  to  keep  quiet,  that  they  were 
making  too  much  noise.  That  the  party  were 
laughing,  singing,  and  slamming  the  steins 
on  the  table.  That  the  woman  had  her  dress 
pulled  up  over  her  knees. 

E.  M.  Stanley,  a  witness  for  the  defendant, 
testified  that  he  was  a  cigar  clerk  in  charge 
of  the  cigar  stand  on  the  day  In  question; 
that  he  observed  the  plaintiff  and  his  party 
on  the  day  In  question;  that  the  party  at 
the  table  were  singing  and  making  a  noise 
on  the  table  with  their  steins;  that  he  saw 
the  policeman,  Pine,  go  to  the  table,  and  at 
another  time  saw  the  watchman  go  to  the 
table  and  speak  to  the  party. 

Frank  Knrrews,  a  witness  for  defendant, 
testified  that  he  was  a  ticket  taker  at  the 
theater,  located  at  the  park,  on  the  day  in 
question ;  that  as  he  came  back  to  the  park 
a  little  after  0  o'clock  he  noticed  a  crowd 
near  one  of  the  tables  in  the  park,  and  while 
he  was  near  there  he  saw  Policeman  Pine 
raise  a  man  up  from  the  table,  and  heard 

the  man  say :  "Q d you !    I^et  loose 

of  me.  I  can  get  out  without  you  getting  hold 
of  me."  This  witness  identified  this  man  as 
the  plaintiff  Kepley. 

In  addition  to  this  testimony,  the  defendant 
put  Kobert  Hafferkamp  on  the  stand.  He 
testified  that  he  was  the  secretary  of  the  For- 
est Park  Highlands  Amusement  Company, 
and  he  identified  the  minute  book  of  said 
company.  A  certified  copy  of  the  alleged  dis- 
solution of  the  Forest  Park  Highlands 
Amusement  Company,  filed  In  the  Secretary 
of  State's  office,  was  read  In  evidence,  as 
were  the  minutes  of  a  board  of  directors' 
meeting  of  the  said  company  under  date  of 
November  2S,  1905;  but  as  to  what  these 
minutes  or  the  certified  copy  contained  is 
not,  however,  set  out  in  the  abstract  of  the 
record. 

For  plaintiff,  in  rebuttal,  Mrs.  Gertrude 
Moon  testified  that  she  was  at  the  park  on 
th»  day  in  question,  togetbef  with  a  friend 


who  knew  Mr.  N^son,  one  of  the  party  with 
Kepley;  that  as  they  passed  the  table  the 
witness  and  her  f  rloid  stopped  and  conversed 
several  minutes;  that  there  was  no  woman 
at  Kepley's  table  at  that  time;  that  the 
witness  did  not  hear  any  vul!;ar  language; 
the  conversation  was  quiet  and  she  did  not 
notice  what,  if  anything,  the  party  were 
drinking;  that  the  witness  and  her  friend 
went  to  the  dance  floor,  and  when  they  re- 
turned she  asked  one  of  the  waiters  wltere 
the  plaintiff  and  his  party  were;  that  the 
waiter  replied  they  had  Just  gone  oat  the 
front  gate.  This  witness,  on  cross-examina- 
tion, stated  that  at  the  time  In  question  slie 
was  unmarried  and  that  her  maiden  name 
was  Gertrude  Whlnnery,  and  witness  admit- 
ted that  she  had  a  police  record,  and  admit- 
ted that  she  had,  of  her  own  accord,  sent  the 
following  letter  to  the  defendant  (appellant) : 
"St  Louis,  July  27,  1914. 
"To   Management,   Forest   Park  Hif^blanda— 

Dear  Sir:  I  notice  in  the  paper  where  Mr.  K. 

(Q.  You  mean  Kepley  by  that,  don't  you?  A. 
Yes,  sir.)  of  the  Multigraph  Company  was  snine 
the  park  for  $2,500.00.  Now,  m^  girl  chum 
and  myself  could  certainly  give  evidence  as  to 
tlieir  misbehavior  on  the  Fourth.  As  we  went 
1^  their  table  one  of  the  younfc  men  grabbed  hold 
of  ber  without  any  provocation,  and  when  she 
freed  herself  we  went  right  on.  I  hate  to  see 
a  party  like  him  get  the  best  of  a  concern  like 
the  Highlands  and  fill  his  own  pocket  after  eon- 
ducting  themselves  as  they  did.  Should  jon 
care  to,  write  me,  address  4205  North  Eleventh. 
"[Signed]    Miss  Gertrude  Whlnnery." 

C.  J.  Jnngk  was  recalled  to  the  stand,  and 
testified  that  he  had  seen  some  one  else  put 
out  of  the  park  at  about  3 :30 ;  tliat,  hoiwever, 
it  was  not  the  plaintiff;  that  it  was  a  man 
With  red  hair. 

P.  D.  Phillips  testified  he  was  at  the  park 
on  the  afternoon  in  question ;  diat  he  was  at 
a  table  in  close  proximity  to  the  table  at 
which  plaintiff  and  his  party  sat;  that  he 
sat  there  some  15  minutes  when  he  saw  the 
plaintiff  ejected;  that  he  saw  a  woman  sit- 
ting at  the  table,  but  did  not  see  whether 
she  had  her  dress  above  her  knees ;  that  the 
party  were  laughing,  but  he  did  not  see  any 
one  knocking  steins  on  the  table,  nor  did  he 
hear  any  indecent  conversation. 

Reed  B.  Jones  testified  that  he  worked  in 
the  office  with  the  plaintiff  and  was  one  of 
tlie  m«nbera  of  the  plaintiff's  party  on  the 
afteraooa  that  plaintiff  was  evicted.  He  stat- 
ed that  plaintiff  had  not  been  drinking  any- 
thing on  the  afternoon  in  question;  tbat 
plaintiff  did  not  use  any  vulgar  language,  nor 
did  any  of  the  party  talk  loudly;  that  he  was 
the  first  of  the  party  to  be  taken  out  by  the 
officer;  that  when  the  officer  came  to  the 
table  he  did  not  hear  Kepley  say  anything: 
that  when  the  officer  took  bold  of  the  witness 
he  attempted  to  turn,  and  looked  op  and 
asked,  "what  the  idea  was";  that  the  officer 
repUed:     "Never  you  mind.      Yoa  get  the 

h out"    The  witness  further  stated  that 

no  one  at  the  table  put  their  anas  aroond  the 
woman  who  was  sitting  with  tbem;  that  no 
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one  beld  Ii«r  band  nor  patted  ber  on  tbe  back, 

nor  did  the  woman  pat  any  of  the  men  mem- 
bers of  tbe  party  on  the  back;  that  he  did  not 
know  the  woman's  name  and  did  not  know 
what  became  of  her.  On  cross-examination 
this  witness  stated  that  he  had  some  seven 
steins  of  beer  prior  to  the  time  they  were 
evicted.  He  testified  that  be  himself  had 
brought  salt  against  the  owners  of  the  park 
arising  out  of  his  eviction  at  the  same  time 
that  plaintiff  was  put  ont  Be  stated:  That 
some  officer  bad  come  up  to  the  party 
when  they  were  singing  and  said:  "Ton  had 
better  cot  that  out.  •  •  •  We  are  paying 
$800  a  week  for  better  singing."  That  he 
smiled  and  walked  on.  That  no  further 
warning  was  glv^a  tbe  party  until  they  were 
ejected. 

Tbe  plaintiff,  In  rebuttal,  testified  tbat  be 
did  not  know  whether  the  woman  who  sat  at 
tbe  table  had  her  dress  up  to  her  knees; 
that  he  was  sitting  so  be  could  not  see 
where  she  had  her  skirt.  He  denied  that  the 
party  made  any  remarks  to  people  who  were 
passing,  and  denied  the  use  of  the  language 
testified  to  by  the  watchman  and  policeman 
as  having  been  used  by  blm  at  the  time  of  the 
evIctloB,  and  denied  tbat  be  had  in  any  man- 
ner resisted  the  officer.  He  stated  tbat  he 
had  not  been  put  out  of  the  park  earlier  in 
tbe  afternoon;  tbat  he  had  not  been  near  the 
picture  gallery.  He  stated  that  he  had  seen 
no  one  holding  the  woman's  hand;  that  they 
did  not  ask  any  waiter  to  get  a  woman  seated 
at  another  table  to  come  over  to  them,  and 
that  be  did  not  see  any  one  holding  the  wo- 
man's band,  but,  "the  woman  in  her  conver- 
sation might  have  tapped  Mr.  Jones  on  the 
hand,  or  something  of  that  sort";  that  no  one 
pot  their  arms  about  her  neck  or  body. 

Charles  B.  Felton  testified  for  tbe  defend- 
ant, in  rebuttal,  that  he  sat  some  four  tables 
away  from  plaintiff  and  his  party;  that  his 
attention  was  attracted  to  the  plaintiff  and 
his  party  by  the  woman  laughing  rather  loud- 
ly; tbat  he  did  not  bear  any  indecent  conver- 
sation; tbat  be  saw  an  officer  go  over  and  talk 
to  tbe  party  prior  to  the  time  they  were  evict- 
ed; that  he  was  not  close  enough  to  hear 
what  tbe  officer  said;  that,  while  he  did  not 
hear  any  singing,  the  woman  laughed  pretty 
loud;  tbat  some  five  minutes  later  the  officer 
came  back,  and  be  saw  the  park  watchman 
take  bold  of  Nelson,  who  was  sitting  at  the 
table,  and  tbat  Nelson  wrestled  with  tbe 
watchman  for  tbe  possession  of  the  watch- 
man's cane,  and  that  he  saw  plaintiff  talk  to 
Nelson  and  tbe  watchman,  and  tbat  Nelson 
then  stopped  wrestling;  tbat  when  the  wrest- 
ling ceased  Nelson  and  plaintlfl  walked  to- 
ward tbe  gate  in  company  with  tbe  watch- 
man, who  walked  between  them;  tbat  he  saw 
the  policeman  try  to  pull  Nelson  away  from 
his  bold  which  Nelson  had  taken  on  the  brass 
railing  at  the  gate. 

E.  F.  Oakley  testified  that  he  was  a  mem- 
ber of  plaintiff's  party  at  tbe  time  that  plain- 


tiff was  evicted  tram  tbe  park;  tbat  he  had 
been  associated  with  plaintiff  In  business  for 
some  months  as  his  assistant;  tbat  at  the 
time  the  case  was  tried,  however,  he  was  a 
practicing  attorney  at  law.  He  stated  that 
he  did  not  see  the  woman's  dress  up  above 
her  knees;  tbat  tbe  plaintiff  did  not  drink 
any  beer  on  the  afternoon  In  question;  that  no 
member  of  tbe  party  made  any  remarks  to 
people  passing;  that  the  plaintiff  did  not  use 
the  language  testified  to  by  tbe  watchman 
and  the  police  officer;  that  no  one  at  the 
table  beld  the  woman's  hand  nor  put  their 
arms  around  her;  that  no  officer  came  up  to 
the  table  and  requested  any  of  the  ifiembers 
to  leave  the  park  prior  to  the  eviction:  that 
at  the  time  of  the  eviction  three  officers  ap- 
peared, and  each  of  them  took  hold  of  one  of 
the  members  at  the  table,  namely,  of  Jones, 
Nelson,  and  the  plaintiff;    tbat  one  of  tbe 

officers  said,  "Get  tbe  tf^ out  of  here"; 

that  the  said  members  of  the  party  were  tak- 
en out.  The  witness  was  not  evicted.  Wit- 
ness, on  cross-examination,  stated  he  bad 
drunk  seven  steins  of  beer  at  the  park  prior 
to  the  time  the  eviction  occurred. 

In  rebuttal  Policeman  Fine  and  Watchman 
Boachek  testified  that  there  were  not  three 
officers  present  at  the  time  of  the  eviction. 

[1]  I.  Learned  counsel  for  appellant  has 
argued  with  great  earnestness  that  the  trial 
court  erred  In  permitting  plaintiff  to  amend 
his  petition  by  making  the  Park  Circuit  & 
Realty  Company  a  defendant  and  in  over- 
ruling the  motion  of  the  said  Park  Circuit  & 
Realty  Compauy  to  strike  said  amended  pe- 
tition from  the  files,  and  to  quasb  the  stun- 
mons  Issued  against  it,  and  tbat  tbe  court 
repeated  this  error  when  It  overruled  the  de- 
fendant Park  Circuit  &  Realty  Company's 
motion  to  dismiss  which  was  Interposed  be- 
fore the  taking  of  any  evidence  but  after  the 
plaintiff  had  dismissed  as  to  the  defendant 
Forest  Park  Highlands  Amusement  Company. 

We  find  that  the  question  Involved  has  been 
passed  upon  a  number  of  times  by  our  courts, 
and  while  the  views  expressed  In  these  cases 
have  been  conflicting,  the  rule  now  prevailing 
is  that  the  plaintiff,  by  amendment,  may 
bring  in  new  and  additional  parties  as  de- 
fendants where  such  additional  defendants 
are  brought  in  by  legal  process  duly  Issued 
and  served.  Lilly  v.  Tobbeln,  103  Mo.  477, 
15  S.  W.  618,  23  Am.  St  Rep.  887;  Hackett 
V.  Van  Frank,  11»  Mo.  App.  648,  96  S.  W. 
247,  and  cases  therein  cited.  The  right  of 
substitution  under  tbe  statute  applies  with 
equal  force  to  amendments  of  parties  whether 
plaintiffs  or  defendants,  there  being  no  real 
difference  excepting  that  in  cases  of  newly 
made  defendants  new  process  must  be  issued 
and  served  to  bring  them  into  court,  whereas 
the  newly  made  plaintiff  voluntarily  appears 
and  suffers  his  name  to  be  used  as  such. 
Glover  &  Son  Comm.  Co.  v.  Milling  Co.,  136 
Mo.  App.  866k  lie  S.  W.  1112.    A  complete 
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substitution  of  parties  has  been  uiAeld  In 
Glover  &  Son  Comm.  Oo.  T.  Milling  Co.,  supra, 
under  the  authority  of  Lilly  v.  Tobbeln, 
supra.  See,  also,  Merrlman  t.  City  of  Sprlng- 
fleld,  142  Mo.  App.  506,  127  S.  W.  122;  Plckd 
Stone  Co.  t.  McCllnton,  177  Mo.  App.  494, 
160  S.  W.  833. 

ri]  It  will  be  noted  In  this  connection  tbat 
whether  or  not  the  defendant  Forest  Park 
Highlands  Amusement  Company  was  a  cor- 
poration duly  organized  and  existing  under 
the  laws  of  the  state  of  Missouri,  either  at 
the  date  on  which  plaintiff  was  evicted  from 
the  park  or  at  the  date  of  the  trial  of  the 
cause,  nowhere  appears.  It  is  true  the  ab- 
stract of  the  record  recites  that  certain  min- 
utes of  a  meeting  of  the  board  of  directors  of 
the  Forest  Park  Highlands  Amusement  Com- 
pany, as  well  as  what  was  termed  a  certi- 
fied copy  of  dissolution  of  said  company,  were 
read  In  evidence;  bbt  neither  the  actual  min- 
utes nor  the  certified  copy  are  set  out  In  the 
abstract  and  we  therefore  have  no  knowl- 
edge of  their  contents.  So  that  the  force  of 
the  argument  of  the  learned  counsel  for  re- 
spondent on  this  point  would  Becessarily 
lack  the  essential  element  upon  which  he 
predicated  such  argument,  namely,  that  in 
the  suit  as  filed  by  plaintiff  against  the  For- 
est Park  Highlands  Amusement  Company, 
named  as  the  original  defendant  such  de- 
fendant was  In  fact  nonexlstlng  at  the  time 
and  a  nonentity,  and  therefore  the  court  com- 
mitted error  in  permitting  plaintiff  to  amend 
his  petition  by  substituting  the  Park  Circuit 
&  Realty  Company,  a  corporation,  as  defend- 
ant In  the  case. 

[Jl  But  upon  the  record  we  hold  that  the 
action  of  the  trial  court  In  overruling  de- 
fendant's motion  to  strike  plaintiff's  amend- 
ed petition  from  the  flies  and  to  quash  the 
summons  Issued  against  it  is  not  before  us 
for  review,  for  the  reason  that  the  defend- 
ant has  waived  whatever  objection  it  might 
otherwise  have  had  because  the  trial  court 
overruled  defendant's  said  motion  because 
the  defendant  thereafter  filed  an  answer  to 
plalntUTs  amended  petition  and  proceeded  to 
the  trial  of  the  Issues  presented. 

We  have  set  out  In  extenso  the  pleadings 
and  defendant's  motion  to  strike  plaintiff's 
amended  petition  from  the  flies  and  to  quash 
the  summons  Issued  against  it,  from  a  care- 
ful examination  of  which  we  conclude  that 
the  Instant  case  falls  within  the  limitations 
of  the  rale  as  laid  down  in  the  case  of  New- 
comb  V.  Railroad,  182  Mo.  687,  loc.  dt  707, 
81  S.  W.  1069 ;  Thomasson  v.  Insurance  Co., 
217  Mo.  485,  loc.  clt.  485,  116  9.  W.  1092; 
Hill  V.  Barton,  194  Mo.  App.  325,  188  S.  W. 
1105.  We  hold,  accordingly,  that  defendant 
has  waived  this  point 

[4]  II.  At  the  close  of  the  plaintiff's  case, 
and  again  at  the  close  of  the  entire  case, 
the  defendant  requested  the  court  to  give  an 
instruction  In  the  nature  of  a  demurrer  to  the 
evidence.    The  refusal  to  give  this  instruction 


ia  assigned  as  errqr.  We  have  set  oat  the 
facts  in  this  case  at  great  length,  and  a  care- 
ful consideration  thereof  brings  xu  to  the 
conclusion  that  the  court  properly  allowed 
the  case  to  go  to  the  Jury.  We  tlierefore 
rule  this  assignment  of  error  against  appel- 
lant 

[i]  III.  It  Is  argued  tbat  instructions 
numbered  1  and  3,  given  by  the  court  at  the 
request  of  plaintiff,  are  erroneous.  The  in- 
structions are  as  follows: 

"(1)  The  court  instructs  you  that  if  you  find 
and  believe  frnm  the  evidence  that  on  the  4th 
dav  of  July,  1914,  an  employ^  or  servant  of  the 
detendaat  while  acting  as  such  emji>loy6  or 
servant  and  engaged  in  defendant's  businesB  and 
within  the  general  scope  of  the  duties  of  his 
employment  wronRfnlly  and  without  justifiable 
cause  assaulted  and  ejected  plaintiff  from  Forest 
Park  Highlands,  or  if  you  find  that  said  em- 
ploy6  or  servant,  acting  under  the  circumstances 
aforesaid,  was  present,  aided,  abetted,  and  as- 
sisted a  police  officer  of  the  city  of  St.  I^ouis 
in  vcrongfulhi  and  witKoiU  jiutifiable  oaute  a«- 
taulting  (italics  ours)  and  evicting  plaintiff  from 
said  park,  then  your  verdict  must  oe  for  plain- 
tiff and  against  said  defendant." 

"(3)  The  court  instructs  you  that  as  a  matter 
of  law,  under  the  pleadings  and  evidence  (italics 
ours)  in  this  case,  no  person  had  any  right  or 
was  justified  in  forcibly  evicting  plaintiff  from 
said  park,  no  matter  hov  wrongful  or  improper 
Am  or  anybody  else'i  conduct  loat  in  his  party, 
even  if  you  find  such  (italics  ours),  unless  you 
find  and  believe  from  the  greater  weight  of  all 
the  testimony  that  nlaintiff,  or  some  member  of 
his  party,  was  guilty  of  disturbing  the  peace 
by  offensive  conversation  or  boisterous  conduct 
and  that  be  was  requested  to  desist  or  leave  the 
park  and  refused  to  behave  or  leave  said  park. 

"A&d  in  no  event  was  any  person  justified  or 
warranted  in  forcibly  evicting  plaintiff  from 
said  park,  no  matter  what  his  or  anybody  else's 
conduct  was  until  he  had  been  o/lotced  a  renson- 
aile  opportunity  to  leave  after  suck  request 
had  been  made,  (italics  ours)  even  if  you  find 
such  request  was  made." 

Instruction  No.  1,  which  purports  to  cover 
the  entire  case  and  directs  a  verdict  is  sub- 
ject to  the  criticism  that  It  does  not  define 
what  constitutes  "wrongful  and  without  jus- 
tifiable cause."  Wliether  such  defect  in  this 
instruction  may  be  said  to  have  been  cured 
t>y  other  instructions,  not  referred  to  in  the 
main  instruction,  wherein  It  was  sought  to 
define  these  terms,  it  is  unnecessary  to  de- 
clde.  In  this  connection,  see  Hall  v.  Coal  & 
Coke  Co.,  260  Mo.  351,  loc.  dt  368,  188  S. 
W.  927,  Ann.  Cas.  1916C,  875. 

In  Morris  v.  Railroad  Co.,  184  Mo.  App. 
65,  168  8.  W.  325,  relied  upon  by  respondent. 
It  was  merely  held  that  the  use  of  the  wordx 
"without  any  Justification  or  ^Ecaae,"  In  an 
instruction,  was  not  prejudicial  error,  since 
nothing  appeared  which  could  afford  any. 
justification  or  excuse  for  the  acts  of  the 
servants  of  the  defendant  therein  oomplalne<l 
of.  In  no  event  is  that  decision  here  in 
point 

[(,  7]  Instruction  No.  3  contains  much  tbat 
goes  to  make  up  error  against  the  defendant. 
The  words  "no  matter  how  wrongful  or  im- 
proper his  or  anybody  else's  conduct  was  la 
his  party"  lay  undue  emphasis  upon  that  elv>- 
meut  In  the  case.    Furthermore,  the  inatruo 
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tlon  can  well  be  condemned  aa  a  comment 
on  the  eTldenoe,  as  well  as  for  appearing  at 
least  to  assame  tbat  plaintiff  was  not  given 
a  reasonable  time  to  leave  tbe  park,  a  fact 
which  waa  clearly  in  iaaue.  We  hold  tbe  giv- 
ing of  this  ioBtractlon  In  the  form  set  ont 
was  prejudicial  error. 

IV.  In  view  of  what  we  have  already  rul- 
ed, it  will  not  be  necessary  for  ns  to  paaa 
upon  the  assigiunent  of  error  that  the  ver- 
dict ia  against  the  w^ght  <^  the  erridenee,  as 
upon  a  retrial  the  result  may  be  contra,  and, 
besides,  the  qaestlan  is  one  peculiarly  for 
the  trial  Judge,  who  should  give  ancfa  qnes- 
tlon  special  consideration  in  view  of  the  fact 
that  he  has  heard  the  evidence  in  toto  and 
has  had  an  OKwrtuntty,  not  alone  to  see  the 
manner  and  demeanor  of  the  witnesses  as 
well  as  that  of  tbe  men  composing  the  Jury, 
but  also  the  action  and  conduct  of  counsel 
for  the  parties  during  the  progress  of  the 
case.  We  therefore  refrain  from  comment- 
ing on  the  matter  further  than  to  state  that 
we  are  of  tbe  opinion  tbat  the  amount  of 
the  verdict  in  this  case,  namely,  $1,000  actnnl 
damages,  as  well  as  the  allowance  of  $500 
punitive  damages,  can  in  a  meosure^at  least 
be  attributed  to  the  giving  of  instruction  No. 
3  for  plaintiff. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

REYNOLDS,  P.  J.,  and  ALX,EJN,  J.,  con- 
cur. 


ROBINSON  V.  BUSH.     (No.  2082.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 
6,  1918.) 

I.  EviDENCK     «s>242(Q)  —  ADjnssioNS     bt 
Agkht. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  shipment  of  live  stock,  testimony  aa 
to  ndmissions  mode  by.  a  brakeman  of  the  de- 
fendant company,  but  who  was  not  runnine  on 
the  train  carrying  the  shipment,  is  inadmlsalble ; 
for  the  admissions  of  an  agent  can  only  be  re- 
ceived against  his  principal  when  they  are  made 
as  a  part  of  tbe  work  or  business  be  is  doing 
or  transacting. 
Z  Appeai,  and  Ebbos  «=>1051(1)— EEvniw— 

Harmless  E^bbob., 
In  am  action  against  a  railroad  company  for 
injuries  to  a  shipment  of  live  stock,  the  errone- 
ous reception  of  evidence  of  admissions  of  the 
railroad  company's  agent  not  made  in  the  course 
of  his  employment  cannot  be  treated  as  barm- 
less  because  cumulative  of  other  evidence  of  tbe 
company's  negligence. 
S.  Cajuhers  <8=s>227(3)  —  Cabbiaoe  or  Livb 

Stock— Action— Nbomoewob— A  VEKMBNT. 
In  an  action  for  damages  to  an  interstate 
shipment  of  live  stock  in  which   the  carrier's 
liability  was  governed  by  the  Carmack  Amend- 
ment (Act  June  29,  1906,  c.  3091,  f  7,  pars. 

II,  12,  84  Stat.  085)  as  altered  by  the  Oummins 
Amendment  of  1916  (Act  Aug.  9.  1916,  c.  801, 
39  Stat  441  tU.  S.  Comp.  St.  1916,  §  8604a]), 
where  plaintiff  alleged  the  negligence  of  the  rail- 
road company  instead  of  relying  on  its  com- 
mon-law liability  as  an  insorer,  be  must,  barfiiK 
averred  tbe  negligence,  prove  it  as  alleged,  or 
there  can  be  no  recovery. 


4.  OaBUSBS  4CB4L06— lilABIUTT— Liabjxitt 
AS  Insubeb. 

A  common  carrier  is  liable  for  all  loss  or 
injury  not  due  to  the  act  of  God  or  the  public 
enemy,  the  inherent  nature  or  qualities  of  the 
goods,  or  the  act  or  &ult  of  the  owner  or  ship- 
per, although  as  to  those  excepted  cases  the  car- 
rier may  be  liable  by  reason  of  negligence. 

5.  Cabbiebs  «=»228(6)  —  Cabbiaqb  of  Livb 
Stock— Actions— BvioBSCte. 

Where  a  shipper  of  live  stock  alleged  that 
the  railroad  company  was  guilty  of  negligent 
delay  in  transportation,  the  shipper,  while  hav- 
ing the  burden  of  proving  such  negiipent  delay, 
need  not  establish  it  by  direct  evMenee. 

6.  Oabbibbs  «a»230(S)  —  Cabbiaoe  or  Live 
Stock— Actions— BvioEscB. 

Under  Acts  1913,  p.  177,  amending  Rev.  St. 
1909.  {  3121,  declaring  that  in  any  action 
against  a  railroad  corporation  for  damages  on 
account  of  its  failure  to  transport'  live  stock 
within  a  reasonable  time  proof  of  the  failure  to 
transport  such  live  stock  within  a  reasonable 
time  shall  constitute  prima  facie  proof  of  neg- 
ligent delay  casting  on  the  corporation  the  bur- 
den of  showing  that  the  failnre  was  not  due  to 
its  negligence,  held  that  tbe  question  whether 
a  railroad  company  was  guilty  of  negligent  de- 
lay in  the  transportation  of  a  shipment  of  live 
stock  was  for  the  jury. 

7.  Cabbiebb  «=»228(1)  —  Casbiagk  of  LiIVE 
Stock — Neguoence— Pboof. 

Mere  proof  of  injury  to  a  shipment  of  live 
stock  while  in  transit  will  not  make  a  prima 
facie  showing  of  negligent  operation  so  as  to 
cast  tbe  burden  of  disproving  negligence  on  tbe 
carrier. 

8.  Cabbiebs  «=3230(4)  —  Cabbiaoe  or  Live 
Stock  —  Actions  ~  Bvidencb>— Jubt  Ques- 
tion. 

In  an  action  against  a  railroad  company  for 
injuries  to  a  shipment  of  live  stock,  tbe  ques- 
tion whether  the  company  was  guilty  of  negli- 
gent operation  of  the  train  transporting  the 
stock  held  for  tbe  'jury. 

9.  Carbierb  ©=9216  —  Cabbiaoe  om  Live 
Stock — Actions— I>iabii,ity. 

A  carrier  is  not  liable  for  injuries  to  animals 
being  transported  where  such  injuries  result 
from  the  propensities  of  the  animals  them- 
selves, or  from  attacks  of  the  other  animals. 

Appeal  from  Circnit  Court,  Bntler  Oonnty; 
J.  F.  Foard,  Judge. 

Acti<w  by  C  H.  Robinson  against  B.  F. 
Bnsh,  receiver  of  the  St.  Louis,  Iron  Mountain 
Sc  Southern  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  renianded. 

Jamee  F.  Oreoi,  of  St.  Louis,  and  J.  C 
Sheppard,  of  Poplar  Bluff,  for  appellant.  A. 
T.  Brewster,  of  Ironton,  and  W.  A.  Welker, 
of  Poplar  Bluff,  for  respondent 

BRADLFT,  J.  Plaintiff  brought  suit 
against  defendant  for  damages  to  an  inter- 
state shipment  of  horses  and  mares  shipped 
from  Fast  St.  Louis,  111.,  to  Paragould,  Ark. 
Upon  trial  before  the  court  and  a  Jury  plain- 
tiff recovered  Judgment  for  $340,  and  defend- 
ant appealed. 

The  horses  were  delivered  to  defendant  In 
East  St  Louis  about  3:30  p.  ro.  September 
21,  1916,  and  arrived  at  Paragould,  Ark.,  at 
12:50  a.  m.  Septeml)er  23d,  and  were  unload- 
ed by  defendant's  agent  at  2  a.  m.  same 
morning.    They  were  perhaps  not  loaded  on 
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car  in  East  St.  TjovAb  nntll  aboot  6  p.  m.,  and 
there  Is  no  evidence  showing  just  what  time 
they  were  shipped  out  of  £^8t  St.  Louis. 
The  distance  from  East  St.  Louis,  lU.,  to 
Faragonld,  Ark.,  Is  about  254  miles.  Abovt 
33  hours  elapsed  from  the  time  this  shlinnent 
was  delivered  to  defendant  before  it  arrived 
at  Paragould.  At  Illmo,  Mc,  about  142  miles 
south  of  East  St.  Liools,  one  mare  was  down, 
and  defendant  put  the  other  29  head  in  a  seqp- 
arate  car,  and  made  the  run  from  Illmg  to 
Paragould,  a  distance  of  about  112  miles,  In 
8  hoiirs  and  45  minutes.  There  is  no  evi- 
dence giving  the  exact  time  the  train  puQ- 
Ing  these  horses  arrived  at  Illmo.  The  con- 
ductor who  had  charge  of  the  train  from  Ill- 
mo to  Paragould  said  his  train  was  due  to 
leave  Illmo  at  2:30  p.  m.,  and  that  be  left  at 
4-JiO.  Twenty  minutes  of  this  time  was  lost 
in  the  Illmo  yards  after  this  conductor  had 
charge  of  the  train,  and  the  balance  of  the 
time  from  2:30  to  4:50  he  said  was  probably 
due  to  the  lateness  of  the  train  from  East 
St.  Louis.  Anyway,  the  horses  were  In  the 
car  between  23  and  25  hours  between  East 
St.  Louis  and  Illmo,  or  fully  10  hours  longer 
than  is  usual  In  making  the  run  from  East 
St  Louis  to  nima  When  plaintiff  delivered 
the  horses  to  defendant  they  were  in  good 
condition,  except  one  mar^  which  plaintiff 
describes  thus: 

"She  had  a  little  skinned  place  on  her  ankle, 
either  her  right  hind  ankle  or  left  hind  ankle, 
and  she  was  bruised  on  her  leg  just  a  very 
slight  bit.  It  wasn't  a  serious  injury.  None 
of  the  horses  were  injured.  I  went  into  the 
pens  where  the  horses  were,  and  examined  them 
carefully  before  I  bought  them,  and  after  I 
bought  them." 

When  delivered  at  Paragould  these  inju- 
ries were  noted  by  defendant's  agent: 

"One  bay  mare,  eyes  swollen ;  small  skinned 
place  on  forehead ;  left  knee  swollen.  One  bay 
mare,  skin  place  on  forehead;  right  hind  leg 
swollen;  eyes  swollen;  lost  colt.  One  bay 
mare,  skin  place  on  forehead;  eyes  swollen. 
One  brown  mare;  eye  punctured  and  eye  out. 
One  small  bay  mare,  lost  colt ;  skinned  place  on 
hip  and  tail.  One  iron  gray,  cut  under  ankle, 
right  bind  foot  One  black  mare,  e^inned  all 
over;  eyes  and  head  swollen;  hole  in  hip; 
swollen  all  over ;   lost  oolt."    , 

Plaintiff  testifled  to  many  other  injuries 
than  these  noted;  stating  that  every  borae 
and  mare  in  the  shipment  were  "Just  bunged 
up  In  different  ways." 

Defendant  makes  four  separate  assign- 
menta  of  error,  but  the  view  we  take  it  will 
not  be  necessary  to  consider  but  two:  (1)  Al- 
leged error  based  upon  admission  in  evidence 
of  alleged  incompetent  evidence:  (2)  the 
failure  of  the  court  to  give  a  peremptory  in- 
struction for  defendant.  This  assignment  is 
based  upon  the  proposition  that  plaintiff  bot- 
tomed his  cause  of  action  on  negligence,  and 
not  upon  the  carrier's  common-law  liability 
as  an  insurer;  and  defendant  contends  that 
plaintiff  failed  to  make  proof  of  sufficient 
negligence  to  Justify  the  submission  of  the 
case  to  the  Jury. 

[1]  On  the  Admitsitm  of  JBMdenoe.—'W.  S. 


Beacfaam,  a  witness  for  plaintiff,  over  de- 
f^idant's  objection  and  exception,  was  per- 
mitted to  testify  about  what  one  Jake  EUir- 
rlfl  told  him  cmceming  the  supposed  cause 
of  Injury  to  these  horses.  Harris  was  «. 
brakeman,  and  his  run  was  between  lUmo 
and  Paragould ;  and  Beacham  says  that  Har- 
ris told  him  at  Plggott,  a  atajtlon  between 
nimo  and  Paragould,  that  tliis  car  of  horses 
was  "wrecked."  Beacham,  on  being  recall- 
ed, testlfled  over  the  objeedoa  and  exception 
of  the  defendant: 

"A.  Yes,  sir;  he  toM  me  thay  had  started 
with  the  car.  Q.  What  car?  A.  Why.  the  car 
of  horses,  car  of  horses  diipped  to  Robinson. 
Q.  What  did  he  tell  you  about  that  car?  A. 
They  had  brought  the  car  back  and  set  it  oat 
at  Illmo  yard&  Q.  What  wa*  the  occasion  of 
the  conversation?  A.  I  asked  him  if  he  bad  a 
car  of  horses  billed  for  Robinson  at  Paragould, 
and  he  said  he  thought  there  was  a  car  for  him ; 
this  was  at  Piggott,  and  I  had  called  up  the 
yard  office,  and  they  said  tiiere  was  no  car  for 
us ;  Mr.  Harris  said  they  had  started  out  with 
this  car  for  Paragould,  but  had  pulled  out  a 
drawbar,  or  something  like  that,  and  be  thought 
some  of  the  stock  was  injured,  that  one  of  then 
was  killed;  and  they  had  set  it  out  at  the 
Illmo  yards.  Q.  What  effect  did  be  say  the 
pulling  of  the  drawbar  had  npon  the  stock? 
A.  He  said  it  had  injured  some  of  the  stock,  and 
he  tbougUt  one  of  them  was  killed." 

On  cross-examination: 

"Q.  Did  you  say  Mr.  Harris  told  yoo  he  was 
brakeman  on  this  particular  train  that  bad  this 
carload,  that  took  it  to  Paragould?  A.  He  said 
they  started  out  of  the  yards  with  it  Q.  I  say 
did  he  tell  you  he  waa  t»raking  on  that  train? 
A.  He  said  they  started  with  it  the  train  he 
waa  working  on.  Q.  Where?  A.  Out  of  the 
Illmo  yards.  Q.  They  first  started  out  with  it 
from  the  lUmo  yards?  A.  Yes,  air.  Q.  Whue 
was  it  then  that  the  drawheed  was  pulled?  A. 
He  said  about  the  Illmo  yards.  Q.  He  didn't 
say  they  took  it  out  of  there?  A.  No,  sir.  Q. 
He  didn't  say  he  was  working  on  that  train  at 
the  time  the  drawhead  was  pulled?  A.  He  said 
his  train  had  a  load.  9-  ^^  ""^  o^^^^  ^  ^es, 
sir ;  he  had  one  load  going  soutJi.  Q.  Down  the 
Cotton  Belt?  A.  Yes,  sir.  Q.  Cotton  Belt  run 
into  Paragould?  A.  Yes,  sir.  Q.  Which  road 
does  he  work  for?  A.  Iron  Mountain,  I  sup- 
pose. Q.  Do  you  know?  A.  I  don't  know  for 
sure.  Q.  You  don't  know?  A.  No,  air.  Q. 
Was  he  working  for  the  Iron  Mountain  or  for 
the  Cotton  Belt?  A.  My  understanding  waa — 
Q.  B^m  what  he  said?  A.  —that  he  waa  in 
the  employ  of  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  Q.  Did  he  tell 
you  that?  A.  I  don't  thmk  right  at  that  time 
he  did;  he  has  told  me,  bat  I  dont  think  he 
told  me  that  day.  Q.  Did  Jake  Harris  say  he 
was  there?  A.  No;  I  don't  know  that  he  said 
he  was  right  there.  Q.  Somebody  else  told  him 
about  it?  A.  He  didn't  say;  he  just  told  me 
about  it  when  I  asked  about  the  car.  Q.  Didn't 
say  whether  be  had  just  beard  it  or  whether 
he  had  seen  it?  A.  He  didn't  say.  Q.  Yon 
don't  know  whether  it  was  this  load  or  not?  A. 
Yea,  sir;  it  was  this  load.  Q.  Did  he  su  it 
was  thia  load  that  went  to  Paragould  for  Rob- 
inson? A.  Yes,  sir.  That  was  on  Friday,  oa 
the  22d,  I  reckon.  Ilie  horses  were  not  at 
Paragould  then.  Harris  said  they  were  at  the 
Illmo  yards  when  he  left" 

It  is  apparent  that  Harris  may  have  been 
tdUng  what  some  one  else  told  him.  It  was 
shown  by  the  c(Midnctor  of  the  train  which 
pulled  this  car  from  Illmo  to  Paragould  that 
Harris  was  not  connected  with  the  train  In 
any  manner,  bat  was  brakeman  on  a  different 
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train,  and  that  nothlnt;  happened  to  the  train 
that  transported  ^ese  horses  from  lUmo  to 
Paragould,  and  this  conductor  says: 

"I  took  this  carload  of  freight  consigned  to 
Bobinaon  from  Illmo  to  Paragould.  There  were 
no  drawl>ars  pulled  out  in  any  of  the  cars  of 
my  trajo,  or  an;  other  train  carrying  this  stock 
out  of  Ilimo.  None  of  these  cars  was  brolcen  or 
injured,  or  had  anything  the  matter  with  them 
at  alL" 

Plaintiff  nndertakes  to  Justify  the  admis- 
sion of  this  evidence  on  the  ground  that  Har- 
ris was  the  agoit  of  defendant,  and  the  ad- 
mission of  the  agent  In  the  drcumstanoes 
-(vonld  be  competent  against  his  principal. 
But  this  is  upon  the  theory  that  such  admis- 
sion was  made  concerning  a  fact  which  the 
agent  observed  at  the  time  of  the  happ«ilng 
thereof,  and  while  engaged  in  the  perform- 
ance of  his  dnty  In  connection  therewith. 
The  principle  la  well  illustrated  in  Parr  v. 
Insurance  Co.,  178  Mo.  App.  loc.  clt  100,  165 
S.  W.  1152,  where  it  is  said : 

"The  rule  against  admitting  the  statementa 
or  declarations  of  an  agent,  nnless  made  in  do- 
ing an  act  within  the  scope  of  hia  authority.  Is 
well  known.  The  difficulty  is  in  making  an 
application  of  the  rule.  Tlie  declarations  of  an 
agent,  reUed  upon  to  bind  the  principal,  rest 
upon  a  different  footing  from  admissions  offered 
to  bind  the  person  makmg  the  admission.  livery 
one  baa  the  legal  right  to  make  an  admission 
against  himself,  whether  true  or  not,  and  he 
has  no  right  to  complain  of  the  nee  of  such  ad- 
mission as  binding  upon  him.  But  he  ought  not 
to  be  held  responsible,  on  this  principle,  for  ad- 
missions made  against  him  by  an  agent,  unless 
those  admisaionB  or  declarations  are  made  as  a 
part  of  the  work  or  business  he  is  doin|p  or 
transacting  under  authority  of  his  prinapal. 
In  sncb  case  they  are  not  admissible  upon  the 
theory  that  they  are  admissions  made  by  the 
principal  through  his  agent  but  on  the  theory 
that  they  are  a  part  of  the  act  done  bj_  the 
agent  in  behalf  of  his  principal  and  explain  or 
determine  the  quaUty  of  that  act  and  are  there- 
fore as  Unding  on  the  principal  as  the  act  it- 
self. In  other  words,  tney  are  admissible  be- 
cause they  are  a  part  of  what  the  courts  (for 
want  of  a  better  term),  call  the  res  gestte,  i.  e., 
the  things  done  or  the  transaction  carried  out, 
and  to  which  the  admissions  relate." 

This  principle  Is  again  clearly  set  forth  In 
Atkinson  v.  School  of  Osteopathy,  240  Mo.  loa 
dt.  338,  144  S.  W.  816,  and  In  Bevis  v.  B.  & 
O.  Ry.  Company,  26  Mo.  App.  19;  McDermott 
V.  Hannibal  &  St.  Joseph  Railroad  Co.,  73 
Mb.  616,  30  Am.  Rep.  626. 

[2]  Respondent  further  seeks  to  Justify  the 
admission  of  the  evidence  on  the  theory  that 
it  was  merely  cumulative,  and  tmly  tended 
to  prove  negligence  which  was  already  estab- 
lished, but,  as  we  view  the  record,  this  evi- 
dence cannot  be  passed  over  on  this  ground. 
This  purported  to  be  a  positive  admission 
by  the  defendant  that  the  car  was  wrecked, 
and,  no  doubt.  Impressed  the  Jury  equally  as 
much,  and  perhaps  more,  than  any  other  evl- 
doice  offered  tending  to  show  negligence. 

[S,  4]  On  the  Requett  for  a  Peremptory  In- 
struction.— ^The  grounds  upon  which  plaintiff 
seeks  recovery  as  shown  by  his  petition  are: 

"Plaintiff  further  states  that  said  mares  and 
horses  should  have  been  delivered  to  plamtiff  at 
Paragould,  Ark.,  within  28  hours  from  the  time 
said  mares  and  horses  were  delivered  to  and 


aeoepted  by  said  defendant  at  National  Stock- 
yards, 111.,  if  shipped.  carri«l,  and  transported 
by  said  defendant  with  due  care  and  reasonable 
dispatch;  that  defendant,  wholly  disregarding 
its  duties  as  such  carrier^  negligently  and  care- 
lessly furnished  and  provided  a  car  at  National 
Stockyards,  111.,  in  which  to  load  said  mares 
and  horses,  which  was  broken  and  out  of  re- 
pair, that  it  was  wholly  unfit  and  inadequate 
to  contain  said  horses  and  mares;  that  said 
horses  and  mares  were  loaded  into  said  car  by 
defendant's  agents,  servants,  and  employes,  or 
caused  to  be  loaded  in  said  cars  by  said  defend- 
ant's agent,  servants,  and  employes,  and  that 
said  car  was  so  negligently  and  carelessly 
handled  by  defendant,  nis  agents,  servants,  and 
employes,  that  said  car  became  So  completely 
and  totally  wrecked  between  National  Stock- 
yards, 111.,  and  Paragould,  Ark.,  that  said  horses 
and  mares  were  by  the  defendant  unloaded  from 
said  car  and  reloaded  into  two  other  cars,  in 
which  said  cars  they  were  delivered  to  plaintiff 
at  the  station  of  Paragould,  Ark. ;  that  defend- 
ant by  its  agents,  servants,  and  employes  negli- 
gently and  carelessly  failed  to  ship,  carry,  and 
transport  said  mares  and  horses  to  said  station 
of  Paragould,  Ark.,  without  delay  and  in  good 
condition,  but,  on  the  contrary,  by  its  agents, 
servants,  and  employes,  negligently  and  care- 
lessly so  operated  their  railroad,  trains,  and  lo- 
comotives over,  in  and  by  which  said  horses  and 
mares  were  carried,  shipped,  and  transported  as 
to  prevent  their  delivery  to  this  plaintiff  at  said 
station  of  Paragould,  Ark.,  until  more  than  48 
hours  after  said  mares  and  horses  were  deliver- 
ed to  and  accepted  by  defendant  at  National 
Stockyards,  111.,  as  aforesaid.  Plaintiff  further 
states  that  defendant  otherwise  and  as  afore- 
said so  roughly,  negligently,  and  carelessly 
handled,  shipped,  earned,  and  transported  said 
mares  and  horses,  together  with  the  unreason- 
able delay  aforesaid,  that  thereby  and  as  a  result 
thereof  certain  injuries  resnlted. 

While  plaintiff  stated  In  his  petition  that 
the  usual  time  for  live  stock  shipment  between 
East  St.  Louis  and  Paragould,  Ark.,  Is  28 
hours,  the  evidence  shows  It  to  be  from  18 
to  20  hours.  It  appears  from  the  evidence 
that  at  lUmo  29  head  of  these  horses  were 
transferred  to  a  different  car,  because  one 
was  discovered  to  be  down.  This  one  down 
was  left  in  the  original  car,  and  it  alone  was 
shipped  in  the  original  car  from  Illmo  to 
Paragould.  Inspection  of  both  cars  at  Par- 
agould disclosed  no  defects.  In  Bockserman 
V.  Railroad,  169  Mo.  App.  loc.  clt  172,  152 
S.  W.  390,  a  case  where  recovery  was  sought 
upon  the  grounds  of  negligence  of  the  carrier, 
the  court  said : 

"With  the  case  in  this  aspect,  it  devolves  up- 
on the  plaintiff  to  show  negligence;  for  he 
grounds  bis  cause  of  action  on  that  score  alone 
in  the  petition.  Under  the  more  recent  decisions 
of  our  Supreme  Court  it  is  said  that  it  must 
be  taken  as  the  established  law  of  this  state 
that,  when  the  cause  of  action  against  the  car- 
rier stands  on  the  ground  of  negligence  on  the 
part  of  the  carrier,  the  burden  ot  proof  is  upon 
the  plaintiff  to  make  good  the  charge  laid ;  in 
otber  words,  that  the  party  who  founds  his  cause 
of  action  on  the  negligence  of  the  carrier  with 
respect  to  the  transportation  of  freight  must 
be  prepared  to  establish  the  assertion  by  proof, 
and  tho  burden  of  proof  is  on  him  from  the 
beginning  to  the  end  of  the  case." 

Further  on  In  this  same  case  (168  Mo.  App. 
loc.  clt  174.  152  S.  W.  390)  It  Is  said : 

"On  the  otber  hand,  the  common-law  obliga- 
tion of  the  initial  carrier  under  a  contract  of 
through  shipment  is  not  declared  upon  in  the 
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petition  ;  for  it  avers  »  loss  through  defendant's 
negligence  and  carelessness." 

Nor  does  the  fact  that  in  the  case  at  bar 
the  shipment  was  an  interstate  shipment 
change  this  rule.  The  identical  question  was 
presented  in  Smith  &  Son  v.  Railroad,  177 
Mo.  App.  268,  164  S.  W.  132,  an  interstate 
shipment,  and  there  the  court  said  (177  Mo. 
App.  loc.  dt.  275,  164  S.  W.  134): 

"At  the  beginning  of  our  investigation  of  the 
questions  argued  by  defendants  in  support  of 
the  demurrers  to  the  evidence  we  find  a  pleaded 
cause  founded,  not  on  the  common-law  liability 
of  a  carrier  as  an  insurer,  but  on  a  speciBod  act 
of  negligence.  In  such  case  the  plamtifit  takes 
the  burden  and  must  carry  it  to  the  end  of 
proving  that  his  damages  resulted  from  the  al- 
leged cause  and  from  no  other.  'The  party  who 
founds  his  cause  of  action  upon  negligence  must 
be  prepared  to  'establish  the  assertion  by  proof. 
If  the  cause  of  action  stands  on  negligence  of 
the  carrier,  and  not  on  the  common-law  liabil- 
ity of  the  carrier  as  an  insurer,  the  burden  of 
proof  is  upon  the  plaintiff  from  the  beginning 
to  the  end  of  the  case.'  [Citing  cases.]  Under 
this  rule  the  burden  is  on  plaintiffs  to  show 
that  their  damages  were  caused  by  negligence 
of  defendants  in  furnishing  a  defective  car." 

To  the  same  effect  is  Kelthley  and  Quinn 
V.  LuBk  et  al.,  190  Mo.  App.  458,  177  S.  W, 
756.  At  loc.  dt  463  of  190  Mo.  Ai^.,  at  page 
758  of  177  S.  W.,  In  this  case  it  is  said : 

"As  plaintiffs  sue  for  specific  negligence  in 
not  keeping  open  the  ventilators  of  the  car, 
they  must  recover  on  such  spedfic  negligence" — 
citing  Smith  &  Son  t.  Railroad,  supra,  and  oth- 
er cases. 

This  shipment  is  governed  by  what  is  gen- 
erally known  as  the  Carmadi  Amendment  to 
the  Interstate  Commerce  Act  as  amended  by 
the  Cummins  Amendment  In  1916  (8  U.  S. 
Oomp.  Stat.  §  8604a).  We  do  not  mean  to  in- 
fer that  plaintiff  is  limited  by  the  federal  act 
supra  to  a  suit  based  solely  on  negligence,  but 
that,  where  he  bottoms  his  cause  of  action  on 
negligence,  and  not  on  the  common  liability 
as  an  Insurer,  he  is  bound  by  tbe  route  he 
chooses.  He  will  not  be  permitted  under  the 
decisions  supra  to  select  one  route  and  rea<!h 
bis  goal  by  another  which  he  did  not  plead 
nor  rely  upon  in  the  trial  court ;  this  for  the 
reason  that  tbe  defendant  is  brought  into 
court  on  a  specific  cause  of  action,  and  is 
not  required  to  defend  against  any  other 
cause  of  action  which  plaintiff  may  have,  but 
has  not  pleaded.  The  common-law  liability 
of  the  carrier  is  stated  in  10  C.  J.  110.  thus : 

"The  rule  might  now  be  more  fully  stated  as 
being  that  the  common  carrier  is  liable  for  all 
loss  or  injury  not  due  to  tbe  act  of  God  or  the 
public  enemy,  tbe  inherent  nature  or  qualities 
of  the  goods,  or  the  act  or  fault  of  the  owner 
or  shipper ;  it  being  understood  that  as  to  nil 
of  these  excepted  cases  the  carrier  may  be  li- 
able by  reason  of  his  own  negligence  or  that 
of  bis  agents,  servants,  or  employes." 

For  Missouri  cases  In  point  on  the  inherent 
nature  or  quality  see  Vail  v.  Pacific  R.  Com- 
pany, 63  Mo.  2.30;  McFall  v.  Wabash  R.  Co., 
117  Mo.  App.  477,  &4  S.  W.  570;  Cash  v. 
Wabash  R.  Co.,  81  Mo.  App.  109;  Hance  v. 
Pacific  Express  Co.,  48  Mo.  App.  179.  In 
Botts  T.  Railroad.  191  Mo.  App.  loc  dt  682, 


17T  S.  W.  746,  It  ia  Iield  that  tbe  fault  of  the 
shipper  would  relieve  tbe  carrier  of  liability. 
[S,  I]  But,  conceding  that  when  the  ship- 
per has  grounded  tiis  cause  on  n^ligence, 
the  burden  is  on  him  from  tbe  beginning  to 
the  end,  it  does  not  follow  that  the  shipper 
must  prove  by  direct  evidence  the  negligence 
upon  which  he  relies.^  However,  in  the  case 
at  bar  plaintiff  made  positive  proof  of  de- 
lay, and  whether  this  was  unreasonable  de-  - 
lay  is  a  proper  question  ftw  the  jury.  What 
might  be  unreasonable  under  one  state  of 
facts  might  not  be  so  considered  under  an- 
other. But,  because,  no  doubt,  tbe  causes 
usually  giving  rise  to  delay  are  peculiarly 
within  the  knowledge  of  the  carrier,  the  Leg- 
tolature  (Acts  191S,  p.  177)  amended  sedion 
3121,  R.  S.  1009,  by  adding  this  proviso: 

"Provided,  that  in  any  action  brought  by  a 
shipper  against  any  railroad  corporation  for 
damages  on  account  of  the  failure  of  such  rail- 
road company  to  transport  live  stock  within  a 
reasonable  time,  proof  of  the  failure  of  such 
railroad  corporation  individually,  or  in  connec- 
tion with  a  connecting  carrier,  to  transport 
such  live  stock  within  a  reasonable  time  shall 
constitute  prima  fade  proof  of  negligent  delay 
in  tbe  transportation  of  such  live  stock,  on  tbe 
part  of  tbe  railroad  corporation  or  corporation* 
transporting  sach  live  stock,  and  the  burden  of 
proof  shall  then  be  upon  such  railroad  corpora- 
tion to  show  that  tbe  failure  to  transport  such 
live  stock  within  a  reasonable  time  was  not  due 
to  its  negUgence." 

Dawson  Bros.  v.  C,  B.  &  Q.  R.  Co.,  194  S. 
W.  743,  .was  an  intrastate  shipment,  but  it  is 
illustrative  of  the  charge  of  unreasonable 
delay  under  the  statute  supra.  That  suit 
was  for  damages  for  extra  shrinkage  and  de- 
dine  of  market  on  a  carload  of  hogs  on  ac- 
count of  negligent  delay  in  transporting 
them.  In  this  case  (194  S.  W.  loc.  dt.  74  i) 
the  court  says : 

"The  act  of  March  20,  1913  (Laws  of  1913, 
p.  177),  amending  section  3121,  R.  8.  Mo.  19U0, 
provides  that  proof  of  failure  to  trausport  with- 
in a  reasonable  time  shall  constitute  prima  fade 
proof  of  negligent  delay,  and  the  burden  of  proof 
is  then  on  the  railroad  to  show  that  the  failure 
to  transport  within  a  reasonable  time  was  nut 
due  to  its  negligence.  Of  course,  plaintiff  must 
first  offer  evidence  tending  to  show  that  the 
delay  was  unreasonable.  But  we  think  this  was 
done." 

Plaintiff  in  that  case  made  proof  similar 
to  the  evidence  in  the  instant  case  on  the 
charge  of  negligent  delay  by  showing  the 
usual  time  in  shipments  of  the  character  there 
in  question  between  the  points  of  receipt  and 
destination.  In  Baker  v.  Bush,  194  S.  W. 
loc.  dt.  1061,  this  court,  in  considering  an 
alleged  unreasonable  delay,  said : 

"It  is  true  that  It  has  been  held  that,  where 
a  shipper  of  live  stock  brings  an  action  against 
a  carrier  on  the  ground  of  negligrnce.  he  can- 
not recover  on  mere  proof  of  delay,  without  evi- 
dence of  negligence  (McDowell  v.  Railway  Co., 
167  Mo.  App.  576,  152  S.  W.  435),  but  the 
General  Assembly  of  1813  passed  an  act  (Laws 
1913,  p.  177)  wherein  it  is  provided  that  proof 
of  the  failure  to  transport  live  stock  within  a 
reasonable  time  shall  constitate  proof  of  negli- 
gent delay  in  the  transportation,  and  that  the 
burden  of  proof  shall  then  be  upon  the  carrier 
to  show ,  that  its  failure  was  not  due  to  its 
negligence;    this  upon  the  common-sense  theory 
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of  placiag  the  burden  of  explanation  upon  thow 
who  arein  posseosion  of  eviry  detail  of  the  trip. 
Sikes  y.  Railroad,  190  Mo.  App.  loc.  cit  189, 
180,  176  S.  W.  255." 

In  Rlddler  y.  Bailroad,  184  Mo.  App.  loc. 
clt  713,  171  8.  W.  682,  where  a  question  ol 
nnreaHonable  delay  was  InTOlved  resitectlng 
an  Interstate  shipment,  the  court  said: 

"The  plaintiirs  eyidence  showed  that  there 
was  a  dela;  of  nearly  doable  the  usual  time 
required  for  such  a  shipment.  This  was  proof 
of  a  failure  to  transport  within  a  reasonable 
time,  and,  under  section  3121,  Revised  Statutes 
1909.  as  amended  by  the  act  of  March  20,  1913 
(Laws  Mo.  1013,  p.  177),  made  out  a  prima  facie 
case  of  negligent  delay." 

Tbera  can  baldly  be  room  for  controversy 
on  the  plalnttflTs  right  to  go  to  the  Jury  on 
the  charge  of  unreasonable  delay. 

[7-1]  Did  plaintiti  make  sufficient  proof  In 
support  of  his  charge  of  negligent  operation 
to  entitle  him  to  go  to  the  jury  on  that  ques- 
tion? This  is  not  always  an  easy  matter  to 
determine,  as  It  is  often  the  case  plalntUI  Is 
unable  to  show  atore  than  the  fact  that  be 
delivered  bis  stock  in  good  condition,  and 
that  they  were  delivered  at  destlnatioa  in 
bad  condition.  Just  when  the  cbaxacter  and 
extent  of  the  injuries  will  amount  to  substan- 
tial evidence  of  negligent  operation  so  as  to 
take  that  charge  to  the  Jury  must,  because  of 
the  very  nature  of  the  question,  depend  upon 
tbe  circumstances  of  each  particular  case.  It 
appears  to  be  well  settled,  however,  in  this 
state,  that  mere  proof  of  injury  while  in  tran- 
sit, where  the  petition  Is  grounded  <m  negli- 
gence, will  'not  make  a  prima  facie  showing 
of  negligent  operation  so  as  to  cast  the  bur- 
den of  disproving  negligence  upon  the  carrier. 
Witting  V.  Bailioad,  101  Ma  631, 14  S.  W.  743, 
10 1/.  R.  A.  602,  20  Am.  St  Sep.  636;  Bockser- 
man  t.  Railroad,  169  Mo.  App.  loc  cit  178, 
152  S.  W.  389 ;  Smith  ft  Son  v.  Railroad,  177 
Mo.  Api».  269,  164  (3.  W.  182;  Keitblegr  & 
Qnlnn  v.  Lusk  et  al.,  190  Mo.  App.  468, 177  S. 
W.  756;  and  other  authorities  cited  supra. 
In  the  case  at  bar  there  was  no  direct  evi- 
dence of  plaintiirs  general  charge  of  negli- 
gent operation  of  tbe  train,  but  this  may  be 
Inferred  from  all  the  facts  and  circumstanc- 
es In  evidence,  tbe  principal  of  wbicb  circum- 
stances are  tbe  character  and  extent  of  tbe 
injuries  to  plaintiff's  horses.  In  Botts  v. 
Railroad,  191  Mo.  App.  loc.  dt.  680,  177  S.  W. 
747,  tbe  court  said: 

"In  the  case  of  inanlibate  freight,  the  com- 
mon carrier  is  an  insurer,  and  the  duty  devolve* 
upon  him  to  deliver  tbe  goods  intact  at  the 
point  of  destination;  but  tnere  is  an  exception 
to  tills  rule  with  respect  to  the  shipment  of  Kve 
stock,  which  arises  becaose  of  the  inherent  vice 
or  propensities  of  the  animals.  Because  of  this 
exception,  it  is  essential  to  show  a  state  of  facts 
or  circnmsbinces  from  which  negligent  conduct 
may  be  inferred  on  tbe  part  of  tbe  carrier,  in 
order  to  affix  liability  against  it.  But,  as  be- 
fore said,  it  is  not  essential  to  show  positive 
acts  of  negligence,  and  the  circumstances  at- 
tending the  wipment  may  be  such  as  to  afford 
a  fair  inference  of  dereliction  of  duty  on  the 
carrier's  part  In  this  view,  it  has  heretofore 
been  said  by  this  court,  in  the  case  of  a  ship- 
ment of  poultoy,  that,  where  it  appeared  the 


poultry  was  delivered  to  the  carrier  in  good 

condition  and  after  a  comparatively  short  run 
delivered  to  the  consignee  with  a  large  per- 
centage of  the  poultry  dead,  and  that  snch  death 
rate  in  shipments  of  like  character  was  so  ex- 
traordinary that  its  parallel  could  not  be  shown, 
the  shipper  made  out  a  prima  facie  case  of  neg- 
ligent conduct  on  the  part  of  the  carrier  so  as 
to  east  the  burden  of  proof  upon  it  See  Hanee 
V.  Pacific  Impress  Co.,  48  Mo.  App.  179." 

In  Gash  ▼.  Railroad,  81  Mo.  App.  loc.  dt. 
115,  the  Kansas  City  Court  of  Appeals,  per 
GUI,  Z.,  states  t^e  matter  thus: 

"And  now,  as  in  the  Hance  Case,  so  in  this, 
the  physical  injuries  inflicted  and  shown  on  tbe 
animals  when  they  arrived  at  St  Louis  were  of 
such  a  character  as  to  justify  the  inference 
that  the  stock  was  maimed,  bruised,  and  cri^ 
pled,  not  by  action  of  their  own  vitality  or  vi- 
cious propensities,  but  were  damaged  by  the 
careless  or  unskillful  management  of  the  car  or 
train.  Hie  jury  had  the  right  to  consider  the 
management  of  the  car  or  train.  The  jury  had 
the  right  to  consider  the  circumstances  and  draw 
thereKom  any  reasonable  inference  consistent 
therewith.  And  in  the  light  of  these  patent 
facts  the  jury  found  that  the  horses  were  in- 
jured by  the  negligent  operation  of  the  train." 

To  the  same  effect  Is  LIbby  v.  Railroad,  137 
Mo.  App.  loc.  cit.  282,  117  S.  W.  662,  where  it 
is  said: 

"There  is  no  direct  testimony  whatever  as 
to  how  the  crippled  steer  was  injured.  It  ap- 
pears to  have  been  in  good  condition  when  de- 
livered to  the  defendant  and  severely  bruised, 
skinned,  and  otherwise  crippled  when  arriving 
at  the  point  of  destination.  When  these  facts 
are  considered,  together  with  the  fact  that  31 
hours  were  consumed  in  transit  for  a  shipment 
which  should  have  been  made  in  8  or  10  hours, 
and  that  such  injuries  were  unusual,  or  at  least 
not  usually  incident  to  a  shipment  with  due 
care,  we  believe  the  question  of  how  the  steer 
was  injured,  should  be  refers^d  to  the  jury" — 
citing  Hance  v.  Szpress  Co.  and  Cash  v.  Rail- 
road, supra. 

See,  ahjo,  Cunningham  v.  Railroad,  167 
Mo.  App.  273,  149  S.  W.  1151 ;  Cudahy  Pack- 
ing Co.  v.  Railroad,  196  Mo.  App.  528,  196  S. 
W.  406;  Blackmer,  etc.,  Co.  v.  Railroad,  196 
Mo.  App.  139,  190  S.  W.  1032. 

Wben  tbe  character  and  extent  of  tbe  in- 
jnrtes  to  these  horses  are  considered,  we 
think  that  there  was  no  error  in  submitting 
to  the  Jury  the  question  of  plaintiffs  charge 
of  negligent  operation  of  tbe  train.  In  a 
great  number  of  tbe  cases  similar  to  the  one 
at  bar  the  shipper  has  shown  by  experienced 
stockmen  that  tbe  Injuries  complained  of  are 
not  such  as  usually  happen  in  shipments  of 
tbe  character  in  question,  which  evidence 
tends  to  establish  tbe  usual  allegation  of  neg- 
ligent handling  of  train.  Where  fair-minded 
men  whose  experience  in  handling  and  ship- 
ping animals  of  the  character  under  consid- 
eration In  any  given  case  baa  been  such  as  to 
qualify  them  to  speak  In  tbe  nature  of  an  ex- 
pert, they  are  much  better  prepared  to  say 
that  certain  Injuries  occurring  in  transit  to 
animals  are  unusual  and  out  of  the  ordinary, 
or  otherwise,  than  are  men  who  are  not  thus 
experienced;  and  such  evidence  ought  to  be 
(^ered.  A  qnestlon  of  fact  naturally  arises 
In  the  Instant  case  based  upon  the  nature  of 
the  Injuries  to  the  horses.    If  such  Injuries 
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mlg^t  In  the  ordinary  course  of  transporta- 
tion result  from  the  Inherent  nature  of  the 
horses  themselves,  then  that  becomes  a  ques- 
tion of  fact  to  be  determined  like  any  other 
fact.  As  pointed  out  supra,  damages  result- 
ing from  the  inherent  character  of  the  thing 
shipped  is  one  of  the  exceptions  to  the  com- 
mon-law liability  of  the  carrier  as  an  insurer. 
The  exception  is  stated  in  10  C.  J.  1^3,  thus: 
"The  rule  established  from  motiTes  of  policy 
which  charges  tbe  carrier  in  almost  all  cases  is 
not  unreasonable  In  its  application  to  inanimate 
chattels.  But  the  carrier  of  animals  by  a  mode 
of  conveyance  opposed  to  their  habits  and  in- 
stincts has  no  such  means  of  securing  absolute 
safety.  They  may  die  of  fright,  or  by  refusing 
to  eat,  or  they  may,  notwithstanding  every  pre- 
caution, destroy  themselves  in  attempting  to 
breali  away  from  tbe  fastenings  by  which  they 
ate  secured  in  the  vehicle  used  to  transport 
them,  or  tbey  may  kill  each  other.  In  such  cas- 
es, supposing  all  proper  care  and  foresight  to 
have  been  exercised  by  the  carrier,  it  would  be 
unreasonable  in  a  high  degree  to  charge  him 
with  the  loss." 

We  tliink,  however,  tliat  the  injuries  to  the 
horses  and  mares  in  the  case  at  bar  were  of 
such  character  and  extent  as  to  justify  the 
submission  of  the  cause  to  the  Jury  upon  tbe 
charge  of  negligent  operation  of  the  truia 
Defendant's  request  for  a  peremptory  in- 
struction was  properly  refused. 

For  tbe  error  noted  above  in  admitting  the 
evidence  of  the  witness  Beacham,  this  cause 
is  reversed  and  remanded. 

STURGIS,  P.  J.,  and  FABRINGTON,  J., 
concur. 


CROW  V.  BUSH.    (No.  2083.) 

(Springfield  Ck)urt  of  Appeals.    Missouri.    Feb. 

6,  1918.) 

1.  Carbiebs  ®=>227(3)  —  Cabbiage  of  Live 
Stock  —  Actions— Neolioenck— A  vebment. 

Where  a  shipper  seeking  to  recover  for  in- 
juries to  live  stock  bases  his  action  on  negli- 
gence of  the  railroad  company  instead  of  its 
liability  as  an  insurer,  he  must  prove  the  neg- 
ligence as  alleged. 

2.  Gabbiers    «=>209  —  Cabbiaoe    or    Iiivs 
Stock— Duty. 

Where  a  carrier  of  live  stock  undertook  to 
erect  a  partition  in  a  car  so  as  to  separate  tbe 
animals,  it  must,  regardless  of  the  primary  duty 
of  erectmg  the  partition,  construct  a  reasonably 
safe  one. 

3.  Cabbiebs  «=9230(3)  —  Cabbiaoe  or  Livb 
Stock— Actions— Evidence— Sufficiency. 

In  an  action  against  a  railroad  compiiny 
for  damages  for  injuries  to  a  shipment  of  live 
stock,  evidence  of  delay  held  sufficient  to  take 
the  case  to  the  jury  under  Laws  1913,  p.  178, 
declaring  that  unreasonable  delay  alone  is  suf- 
ficient to  establish  prima  facie  negligent  delay, 
and  that,  when  unreasonable  delay  is  shown  and 
damage  results  therefrom,  the  burden  is  on 
the  carrier  to  show  that  the  delay  was  not  caus- 
ed by  its  negligence. 

Appeal  from  Circuit  Coort,  Butler  Coun- 
ty; J.  P.  Foard,  Judge. 

Action  by  J.  A.  Crow  against  B.  F.  Bosh, 
Receiver  of  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  a  corporation. 


From   a  judgment  for  plaintiff,   defendant 

appeals.    Affirmed. 

James  F.  Green,  of  St.  Louis,  and  J.  C. 
Sheppard,  of  Poplar  Bluff,  for  appellant 
A,  T.  Brewster,  of  Ironton,  and  W.  A.  Welk- 
er,  of  Poplar  Bluff,  for  respondent 

BRADLEY,  J.  On  the  30tb  day  of  June, 
1916,  some  time  in  the  afternoon,  plaintiff 
delivered  to  defendant  at  National  Stock- 
yards, III.,  18  mares  and  16  colts  to  be 
shipped  to  NeelyviUe,  Mo.  The  car  arrived 
at  NeelyviUe  in  bad  condition  on  July  2d, 
about  56  hours  I  after  delivery  to  defendant 
Plaintiff  brought  suit  to  recover  damages 
for  injuries  to  the  mares  and  (xAts,  and  up- 
on trial  before  the  court  and  a  jury  plain- 
tiff recovered  judgment  for  |360,  and  after 
unsuccessful  motions  for  a  new  trial  and  in 
arrest,   defendant  appealed. 

The  mares  and  colts  were  on  the  after- 
noon of  June  30th  all  loaded  in  the  same 
car  without  partition  so  as  to  separate  the 
mares  frmn  the  colts.  This  car  was  carried 
t6  Dupo,  111.,  a  distance  of  8  or  10  miles, 
and  it  was  there  discovered  that  some  of  the 
colts  and  perhaps  some  of  tbe  mares  were 
down,  and  the  car  was  shipped  back  to  the 
National  Stockyards,  where  It  was  unload- 
ed, a  partition  put  in,  and  the  car  reloaded, 
and  shipped  out  again  on  tbe  afternoon  of 
July  1st  One  colt  was  dead  when  tbe  car 
returned  from  Dupo.  The  car  arrived  at 
Neelyville  about  6  p.  m.  July  2d.  At  time 
of  arrival  of  this  car  at  destination  one  colt 
was  practically  dead,  and  was  shot  Five 
other  colts  and  one  mare  died  In  a  few  days 
from  injuries  received  In  transit  When 
the  car  arrived  at  NeelyviUe  the  partition 
was  down  or  partly  down  at  least,  aa  tlie 
mares  and  colts  were  together. 

Plaintiff  bottoms  bis  case  upon  negli- 
gence as  follows:  (1)  Unreasonable  delay; 
(2)  negligently  and  carelessly  loading  the 
mares  and  colts  in  a  car  too  short  to  accom- 
modate them;  (3)  that  the  train  in  which 
the  mares  and  colts  were  transported  was 
negligently  and  carelessly  operated,  and 
this,  together  with  the  unreaaonaUe  delay, 
it  is  alleged  caused  the  Injuries  comidain- 
ed  of. 

[1]  Defendant  predicates  error  upon  the 
action  of  the  court  in  refusing  ita  peremp- 
tory instruction.  This  assignment  la  bot- 
tomed upon  the  principle  that  plaintiff  hav- 
ing based  bis  cause  of  action  upon  negli- 
gence, and  not  upon  defendant's  common- 
law  liability  as  an  insurer,  the  burden  of 
proving  the  negligence  alleged  is  upon  plain- 
tiff, and  that  Jie  failed  to  sustain  this  bur- 
den by  failing  to  make  proof  of  any  negli- 
gence alleged,  and  that  therefore  defend- 
ant's peremptory  instruction  should  have 
been  given.  We  agree  that  where  plaintiff. 
In  the  character  of  case  here,  grounds  ids 
cause  upon  negligence,  the  burden  is  upon 


4s>For  other  canes  w«  aame  topic  and  KET-NUHBBR  In  ail  Key-Numbarod  Digests  and  Ib4«x«i 


Digitized  by  LjOOQI€ 


Mol) 


TROWER  ▼.  CITT  OF  LOUISIAXA 


768 


him,  bat  we  do  not  agree  that,  when  all  the 
facts  and  drcumstances  here  In  evidence 
are  taken  tocetber,  there  is  no  laaue  of  neg- 
ligence raised  wbldi  may  be  submitted  to 
the  Jury. 

[2]  The  evidence  dlBclosee  that  It  was  the 
duty  of  defendant  to  see  that  a  partition, 
when  necessary,  was  put  In.  The  live  stock 
agent  of  defendant  at  National  Stockyards, 
testifying  as  a  witness  for  defendant,  said : 

"mtere  was  no  partition  in  the  car  when  it 
was  first  shipped.  It  is  the  business  of  the 
Stockyards  Company  to  put  the  partition  in  at 
the  request  of  tne  live  stock  agent;  it  is  not 
compulaory,  but  it  is  better  to  have  it  with 
mares  and  suckine  colts.  There  was  a  partition 
put  in  on  July  1st,  In  the  forenoon,  or  right 
abont  noon.  Tbere  had  been  a  colt  down,  and 
the  car  was  brought  back  and  the  colt  taken 
out,  and  we  thought  it  best  to  place  the  parti- 
tion in  the  car  and  put  the  colta  behind  the 
partition  in  order  to  protect  them  from  the  oth- 
er animals  in  the  car.  The  colts  were  then  put 
in  one  end  and  the  mares  in  the  other." 

Regardless  of  doty  in  the  premises,  hav- 
ing undertaken  to  put  in  this  partition,  it 
was  certainly  the  duty  of  d^endnnt  to  put 
In  a  reasonably  substantial  one,  Olvingthe 
defendant  the  benefit  of  the  preaomptlon 
that  it  did  its  duty,  and  put  in  a  reason- 
ably substantlBl  partition,  then  it  follows 
that  with  reasonable  operation  of  the  train 
while  the  car  was  in  transit  the  partltloa 
would  have  h^d.  The  evidence  shows,  as 
above  noted,  that  the  partition  was  down  or 
partly  so  when  the  car  arrived  at  Neely- 
vllle,  and  the  mares  and  oolts  were  together. 

[3]  Unreasonable  delay  alone  is  sufficient 
to  estabUsb  prima  fade  negligent  delay 
(Laws  1913,  p.  178),  and  when  unreasonable 
delay  is  shown,  and  damage  results  there- 
from, the  onus  is  then  on  the  carrier  to 
show  that  the  delay  was  not  caused  by  its 
negligence.  The  evidence  here  clearly  shows 
that  It  was  the  failure  of  defendant  to  put 
in  the  partition  that  caused  most  of  the  de- 
lay. But  the  delay  in  getting  out  of  East 
St  Louis  could  not  have  much  weight  as 
tending  to  show  that  the  Injuries  and  dam- 
age were  due  to  delay  for  the  reason  that 
when  the  car  was  returned  from  Dupo  the 
mares  and  colts  were  unloaded,  fed,  and 
rested,  and  shipped  out  again  on  July  Ist  In 
the  afternoon,  and  arrived  at  Neelyvllle  the 
next  afternoon.  Plaintiff,  an  experienced 
stockman,  places  the  usual  time  between 
National  Stockyards,  111.,  and  Neelyvllle, 
Mo.,  at  from  12  to  16  hours;  and  there  was 
therefore  a  delay  of  some  6  or  8  hours  in 
transit  after  the  second  start.  There  was 
evidence  on  the  part  of  the  defendant  tend- 
ing to  show  that  the  mares  and  colts  were 
not  in  good  condition  when  received  by  de- 
fendant for  shipment,  and  also  evidence 
tending  to  show  that  the  train  was  property 
operated  in  transit,  and  on  the  part  of 
plaintiff  there  was  evidence  that  the  mares 
and  colts  were  In  good  condition,  and  these 
issnes  were  submitted  to  the  Jury,  and  they 


wei«  required  to  find  tlutt  the  mares  and 
colts  were  in  good  condition  when  ddivered 
to  defendant,  and  that  the  Injuries  were 
caused  by  the  negligent  delay  or  negllfent 
handling  in  transit  before  plaintiff  could 
recover.  These  Issues  of  fact  were  deter- 
mined by  the  Jury  in  favor  of  plaintiff. 
Seven  of  the  colts  died  before  or  immediate- 
ly after  reaching  deatination,  and  one  of 
the  mares  died  shortly  thereafter,  and  a 
number  of  others  were  skinned  and  bruised. 
We  think  that  the  injuries  were  such  that 
It  became  a  question  of  fact  for  the  Jury  to 
determine  whether  they  were  caused  by  the 
negligent  operation  of  the  train  whUe  in 
transit  Defendant's  request  for  a  peremp- 
tory instruction  was  therefore  properly  de- 
nied. 

In  Robinson  v.  Bush,  Receiver,  200  S.  W. 
757,  decided  at  this  term,  we  have  consider- 
ed the  proposition  that,  where  plaintiff  bot- 
toms his  cause  of  action  against  the  carrier 
upon  negligence,  and  not  upon  the  common- 
law  liability  of  the  carrier  as  an  insurer, 
plaintiff  must  establish  bis  case  as  pleaded, 
and  no  good  purpose  could  be  served  by  a 
further  consideration  of  that  question  here. 

Appellant  assigns  the  giving  of  plaintUTA 
Instruction  No.  1  as  error.  This  instruction 
told  the  Jury: 

^at,  if  thev  fontid  "tiiat  defendant  received 
said  mazes  and  colts  in  mod  condition,  and  that 
said  shipment  was  negligentlT  delayed  or  neg- 
ligently and  carelessly  handled  in  transit  in 
such  manner  as  to  injure  said  mares  and  colts, 
so  that  one  mare  and  seven  colts  died  on  ac- 
count and  as  a  result  of  said  injuries  negli- 
gently and  carelessly  inflicted  by  defendant,  you 
will  find  the  issues  for  the  plaintiff." 

Defendant  challenges  this  instruction  on 
the  ground  that  there  was  no  proof  of  neg- 
ligence, but  we  do  not  agree,  and  what  we 
have  said  supra  regarding  proof  of  negli- 
gence will  suffice  here.  We  do  not  find  any 
substantial  error  In  this  record,  and  as  the 
verdict  and  Judgment  are  clearly  for  the 
right  party,  the  Judgment  should  be  af- 
firmed;  and  It  is  so  ordered. 

STUftQIS.  P.  J.,  and  FARRINQTON,  J., 
concur. 


TROWER  V.  crrr  of  Louisiana. 

(No.  14910.) 

(St  Louis  Court  of  Appeals.    Missouri.    Argued 

and  Submitted  Jan.  9,  1918.    Opinion 

Filed  Feb.  5,  191&) 

1.  Municipal  Cobpobatiors  «=»776  —  Inju- 

BIES— StBEBT  OBSTBUOnoN. 
One  injured  from  stray  bullet  from  street 
carnival  shooting  gallery  could  not  recover  from 
the  city  as  having  been  injured  by  street  obstruc- 
tion; having  passed  beyond  the  carnival  when 
injured,  and  the  carnival,  if  a  nuisance,  being 
one  common  to  the  public. 

2.  McNiciPAi,  Corporations  ^s»775  —  Lia- 
BiLiTT  FOB  Street  Obstruction. 

Municipalities   are  liable  for  injuries  fro..n 
street  obstructions. 
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8.  MirnnoiFAi.  Cokvobations  «b»736  —  IJiA- 
BiLiTT  FOB  Injubies  fbok  Stbbkt  Cabni- 

VAL. 

One  injnred  from  stray  bullet  from  street 
caraival  shooting  gallery  coald  not  recover  dam- 
a|;e8  therefor  from  the  city;  since,  in  the  exer- 
cise of  the  city's  public  functions,  it  was  not  lia- 
ble for  the  nonfeasance  or  malfeasance  of  its 
officers  in  permitting  such  an  exhibition  as  a 
street  carnival,  and  not  abating  the  shooting 
g«ll«ry  as  being  a  dangerous  part  of  the  ezfaibi- 
non. 

Appeal  from  CJlrcnlt  Court,  Audrain  Coun- 
ty; James  D.  Bamett,  Judge. 

Action  by  Tony  F.  Trower  against  the 
City  of  Louisiana.  From  judgment  for 
plaintiff,  defendant  appeals.    Rerersed. 

The  dty  of  Louisiana  was  incorporated 
and  organized  under  a  special  charter  grant- 
ed by  the  General  Assembly  of  this  state, 
the  pl'lor  acts  incorporating  tlie  town  being 
amended  and  reduced  to  one  act,  under 
which  It  was  incorporated  as  a  city  in  1849 
(see  Acts  1848-49,  p.  348).  The  act  of  Incor- 
poration was  declared  to  be  a  public  act,  the 
provisions  of  which  the  courts  take  Judicial 
notice.  Beferring  to  that  act  it  appears  that 
the  corporate  powers  are  vested  in  a  dty 
council,  consisting  of  two  members  from 
each  ward,  the  chi^  executive  ofiScer  of  tite 
city  being  designated  as  a  mayor,  to  be  elect- 
ed by  the  qualified  roters  of  the  dty. 
Among  the  other  duties  incumbent  upon  the 
mayor  were  to  take  care  that  the  laws  of 
the  state  and  the  ordinances  of  the  ctty  were 
duly  enforced,  respected  and  observed.  The 
dty  council  is  empowered,  among  other 
things,  to  prevent  and  remove  nuisances,  to 
keep  in  repair  the  streets,  to  license,  tax, 
regulate  and  suppress  theatrical  and  other 
exhibitions,  shows  and  amusements,  to  es- 
tablish, support  and  regulate  the  night 
watch  and  patrol,  to  regulate  the  police  of 
the  city,  to  remove  all  obstructions  from  the 
sidewalks,  to  prevent  and  remove  all  en- 
croachments into  and  upon  all  streets  estab- 
lished by  law,  and  generally,  to  make  rules, 
regulations,  by-laws  and  ordinances  for  the 
purpose  of  maintaining  the  peace,  good  gov- 
ernment and  order  of  the  city  and  enforce 
the  observance  thereof  by  Inflicting  penalties 
and  generally  to  make  all  ordinances  neces- 
sary and  proper  for  carrying  into  effect  the 
powers  conveyed  by  the  law  in  the  corpora- 
tion. There  may  be  subsequent  amendments 
to  this  charter  but  our  attention  has  not  been 
called  to  any  here  material.    - 

.It  appears  that  the  mayor  entered  into  a 
contract  with  an  amusement  company  to  put 
up  and  conduct  in  the  streets  of  the  dty 
what  Is  known  and  commonly  referred  to  as 
a  street  carnlvaL  Among  other  attractions 
set  up  in  connection  with  this  carnival  was  a 
shooting  gallery,  which  was  located  on  the 
comer  of  Fourth  and  South  Carolina  Streets, 
extending  some  twelve  feet  north  along 
Fourth  Street  where  South  Carolina  Street 


crosses  it,  and  alongside  of  the  City  Hall  and 
Court  House,  lliis  gallery  appears  to  liave 
been  inclosed  with  canvas  running  up  and 
down  the  sides,  wltli  a  canvas  top  and  boards 
where  the  guns  rested,  then  a  piece  of  sheet 
Iron  at  tlie  back  of  It  and  pine  strips  at  the 
edge  of  this  sheet  tron.  It  was  equipped  with 
figures  of  birds  and  animals  and  with  target 
gnns.  The  carnival,  it  appears,  was  set  up 
or  Inaugurated  Monday,  SeT)tember  14tb, 
1914,  and  was  to  run  for  a  week.  On  the 
day  that  It  was  set  up  Tony  F.  Trower,  re- 
ferred to  here  as  plaintiff  and  respMtdent,  al- 
though he  sues  by  next  friend,  duly  appoint- 
ed, the  boy  then  being  in  Mb  13th  year,  with 
two  companions,  came  from  their  homes  In 
the  northwest  part  of  the  dty  of  Louisiana, 
which  were  abont  16  blocks  from  where  this 
carnival  was  located,  to  look  at  the  various 
features  of  the  carnival.  Reaching  the 
scene  between  7  and  8  o'clock  in  the  evening 
they  wandered  abont,  lo<ridng  at  the  yarious 
attractions  and  started  home  abont  9  o'clock 
of  that  evening,  walking  north  on  Fourth 
Street  They  apparently  passed  the  shoot- 
ing gallery  and  beard  shooting  going  on  in 
it  but  say  they  did  not  go  into  It.  TTiey 
stopped  for  a  few  minutes  listening  to  the 
talk  of  a  drunken  man,  who  was  confined  in 
the  calaboose  In  the  basement  of  the  City 
Hall.  While  standing  there  listening  to  the 
man  talking  they  saw  that  there  were  pieces 
flying  from  the  lead  bullets  fired  from  the 
gallery,  which  hit  the  wall  of  the  (3ourt 
House,  the  bullets  striking  the  wall  above 
and  two  or  three  feet  ahead  of  them,  the 
gallery  being  behind  them.  After  stopping 
and  listening  to  the  man  talking,  they  start- 
ed north  on  Fourth  Street  towards  home. 
Plaintiff  testified  that  they  had  stood  ripht 
close  to  the  building  to  keep  from  getting  hit 
by  thf  bullets,  knowing  that  If  they  did  not 
walk  close  to  the  wall  they  were  liable  to 
get  hit  by  the  bullets.  After  they  had  passed 
the  window  of  the  calaboose  and  walked 
north  along  Fourth  Street  a  few  feet  from 
the  window,  plaintiff  was  lilt  in  his  left  eye 
by  a  splinter,  evidently  from  one  of  these 
bullets,  producing  an  injury  which  necessi- 
tated the  removal  of  the  eye.  That  was  done 
a  couple  of  days  after  the  accident  and  the 
boy  was  confined  to  bis  bed  and  to  his  house 
for  a  number  of  weeks  and  has  suffered  the 
entire  loss  of  his  left  eye,  there  being  some 
evidence  to  the  effect  that  there  was  danger 
of  Infection  from  that  wound  which  might 
extend  to  the  right  eye  and  impair  the  vision 
from  that  There  is  no  question  In  the  case 
as  to  the  extent  of  the  Injury  of  the  boy. 

It  appears  that  this  carnival  was  being 
conducted  under  a  contract  purporting  to 
have  been  entered  into  by  the  mayor  with 
the  proprietors  of  the  carnival,  and  attest- 
ed by  tiie  derk,  under  which,  in  lieu  of  the 
license  fee  for  conducting  the  public  amuse- 
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oi^it,  a  percentage  of  the  receipts  were  to  be 
paid  the  dty.  This  contract  Is  not  In  the 
abstract  before  us,  although  It  appears  to 
bave  been  offered  In  evidence,  and  whether 
admitted  In  evidence  or  not  ia  not  clear,  al- 
though it- was  objected  to  by  the  defendant 
It  seems  to  have  been  presented  and  read  to 
the  city  eoundl  end  a  note  to  that  effect 
appears  on  the  niinntes,  bnt  the  council  took 
no  Action  on  it  one  way  or  the  other.  It  also 
appears  that  whMi  It  was  bron^t  to  the  at^ 
tentlon  of  the  dty  conndl,  one  of  tide  mem- 
bers of  the  council  stated  its  purport,  in  that 
It  had  been  agreed  by  It  to  allow  a  carnival 
company  to  show  In  the  dty  the  following 
week  and  in  Men  of  a  license  the  city  was  to 
receive  25  per  cent,  of  all  concessions,  10 
per  cent,  of  the  shows  and  7^  per  cent 
of  riding  devices  and  gross  receipts.  It 
appeared  by  oral  testimony  that  the  matter 
of  entering  into  the  contract  was  discussed 
by  the  other  members  of  the  council  at  that 
meeting,  bnt  that  no  formal  action  was  taken 
In  regard  to  It.  However,  it,  as  signed,  was 
filed  in  the  otBce  of  the  city  clerk.  It  also 
appears  that  the  attractions  of  the  carnival 
had  been  advertised  in  the  dty  before  its  ar- 
rival. It  farther  appears  that  the  mayor, 
possibly  the  dty  marshal  and  some  of  the 
dty  police,  were  aware  of  the  presence  not 
only  of  the  carnival  and  its  various  exhibits 
bat  of  the  setting  up  and  use  of  this  shooting 
gallery. 

Plaintiff  introduced  and  read  In  evidence 
an  ordinance,  the  part  of  which  quoted  in 
the  abstract  under  the  head  of  "Duties  of 
the  Mayor,"  being: 

"He  shall  take  care  that  the  laws  of  the  state 
and  the  ordinances  of  the  dty  are  duly  enforced, 
respected  and  observed  within  the  city." 

Plaintiff  also  introduced  and  read  in  evi- 
dence another  section  of  this  ordinance  un- 
der the  head  of  "Police,"  the  part  read  be- 
ing: 

"It  shall  be  the  duty  of  the  dty  marsbal  and 
all  policemen  to  obey  punctually  and  to  the  best 
of  their  ability  the  orders  of  the  mayor  and  the 
police  committee  to  preserve  the  peace.  *  •  • 
It  shall  be  the  duty  of  the  city  marshal  and 
of  poUcemen  to  obey  punctually  and  to  the  best 
of  their  ability  the  orders  of  the  mayor  and  the 
police  committee  to  preserve  the  peace,  good  or- 
der and  quiet  through  the  city,  to  arrest  all  per- 
sons seen  in  the  act  of  violatmg  any  ordinance 
of  the  cit^  and  report  at  once  to  the  mayor  of 
the  violation  of  any  fity  ordinance  or  ordinances 
and  all  facts  and  drcumstances  connected  there- 
with." 

Other  parts  of  the  ordinance  as  to  the  du- 
ties of  ■  policemen,  it  seems  .were  offered  and 
read  but  are  not  in  the  abstract.  All  of 
these  ordinances  as  offered  and  when  offered 
were  objected  to  on  the  part  of  defendant  on 
the  ground  that  these  ordinances  and  all  of 
them,  relating  to  the  duties  of  the  police 
ofticers  and  other  ottlcers  about  enfordng  the 
laws  of  the  dty  of  Louisiana,  were  Irrelevant 
for  the  reason  that  the  defendant  dty  is  not 
liable  for  the  refusal,  failure  or  neglect  of 
its  officers  to  perform  their  duties,  and  that 


these  ordinances  offered  did  not  have  to  do 
with  the  private  corporate  affairs  of  the  dty 
of  Louisiana;  that  they  have  to  do  solely 
with  the  governmental  affairs  of  the  dty  and 
that  It  Is  improper  to  admit  such  ordinance 
in  evidoice  In  the  case,  it  being  claimed  that 
they  are  police  regulations  for  the  safety 
and  welfare  ot  the  public  in  general  and 
have  to  do  with  the  state  rather  than  the 
private  corporate  affairs  of  the  dty.  An- 
other ordinance,  apparently  off^ed  and  read 
in  evidence  by  plaintiff,  but  not  set  out  in 
the  abstract,  was  objected  to  and  excluded 
by  the  court,  on  the  ground  that  it  did  not 
seem  to  throw  any  light  on  the  issues  in  the 
case. 

The  petition  In  the  case,  averring  the  in- 
corporation of  the  dty  of  Louisiana  as  a 
munldpal  corporation,  existing  and  organiz- 
ed under  the  laws  of  this  state,  and  averring 
that  as  such  it  .was  the  duty  of  the  dty  to 
keep  Fourth  Street  one  of  the  streets  in  the 
dty,  on  whtdi  the  accident  haH>ened,  and 
the  sidewalks  pertaining  thereto,  which  it 
is  averred  constltoted  a  public  highway  of 
the  dty,  in  a  reasonably  safe  condition  for 
the  public  use,  for  cause  of  action  avers  that 
on  September  4th,  1914  (so  says  the  petition, 
but  the  date  appears  to  have  been  the  14th), 
the  defendant,  through  Its  offloets,  agents, 
servants  and  employes  negligently,  careless- 
ly, wrongfully  and  unlawfully  permitted  an 
obstruction,  to-wit  a  shooting  gallery  to  be 
placed  on  Fourth  Street  by  some  one  to  the 
plaintiff  unknown,  which  obstruction,  it  is 
averred,  was  then  and  there  not  only  an  un- 
lawful and  wrongful,  but  a  dangerous  ob- 
struction; that  on  the  day  stated,  while 
plaintiff  .was  walking  along  the  sidewalk  of 
Fourth  Street  and  lawfully  on  that  sidewalk 
and  in  the  exerdse  of  ordinary  care  "a  bul- 
let fired  in  said  shooting  gallery,  so  unlaw- 
fully, wrongfully  and  negligently,  and  care- 
lessly allowed  to  be  erected  on  said  street, 
by  the  otHcers  of  said  dty,  glanced  and  struck 
this  plaintiff  in  the  eye,  causing  him  great 
suffering  and  pain,  and  the  loss  of  the  sight 
of  his  eye.  That  by  reason  of  said  wrong- 
ful, unlawful  and  negligent  act  on  the  part 
of  said  city,  through  its  ofticers,  agents,  em- 
ployes and  servants,  ta  so  permitting  said 
obstruction  to  be  placed  and  maintained  on 
said  street,  plaintiff  has  been  damaged  in 
the  sum  of  $7,500."  For  this  and  costs  he 
prays  Judgment 

The  amended  answer  of  the  defendant  up- 
<m  which  the  case  was  tried,  after  a  general 
denial  sets  up  certain  ordinances  of  the  dty 
then  in  force.  As  these  ordinances  were  not 
put  In  evidence,  it  is  mmecessary  to  notice 
them.  The  answer  avers  that  if  any  obstruc- 
tions were  placed  in  the  streets  of  the  dty, 
it  was  done  without  the  knowledge  or  au- 
thority of  the  dty,  in  violation  of  its  ordi- 
nances and  that  the  placing  of  the  alleged 
obstruction,  if  any,  was  an  unlawful  act  on 
the  part  of  the  person  or  persons  so  pladng 
the  obutmcttsn  In  the  street,  by  whldi  de- 


Digitized  by 


Ljoogie 


766 


200  SOUTHWESTHBN  KEPORTEB 


OIo. 


fendant  Is  not  bound;  that  If  plaintiff  was 
Injured  by  a  bullet  being  tired  which  glanced 
and  struck  plaintiff  In  the  eye,  this  shooting 
was  done  in  violation  of  the  ordinance  of  the 
city  and  was  an  unlawful  act,  done  without 
permission  of  the-  city  and  defendant  not 
bound  by  It  Contributory  negligence  of  the 
plalntifl  is  also  pleaded  as  well  as  assump- 
tion of  risk  and  that  by  ordinary  care  he 
could  have  avoided  the  injury. 

There  was  a  reply  to  this. 

There  was  a  trial  before  the  court  and  a 
jury,  the  evidence  introduced  by  plaintiff  be- 
ing substantially  as  above  stated.  At  the 
conclusion  of  its  Introduction  defendant  ask- 
ed an  Instruction  to  the  effect  that  plaintiff 
could  not  recover.  This  was  refused,  defend- 
ant exciting  and  introducing  no  evidence. 
The  court  gave  three  Instructions  asked  by 
plaintiff  and  four  at  the  Instance  of  defend- 
ant, refusing  eleven  which  defendant  asked. 
In  the  view  we  take  of  this  case  it  is  un- 
necessary to  set  out  any  of  these  asked,  giv- 
en or  refused,  save  the  one  in  the  nature  of 
a  demurrer,  whldi  we  have  noticed. 

The  jury  returned  a  verdict  in  favor  of 
plalntifl  for  $4,000,  judgment  following,  from 
which,  interposing  a  motion  for  new  trial  as 
well  as  one  in  arrest  and  excepting  to  the 
overruling  of  these,  the  defendant  has  duly 
appealed. 

James  E.  Pew  and  Robert  May,  both  of 
Tx>ulslana,  Mo.,  and  E.  8.  Oantt  and  J.  W. 
Bufflngton,  both  of  Mexico,  Mo.,  for  appel- 
lant Vearson  &  Pearson,  of  Louisiana, 
Mo.,  J.  D.  Hostetter,  of  Bowling  Green,  and 
Fry  &  Rodgers,  of  Mexico,  Mo.,  for  respond- 
ent. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  There  are  four  assignments  of 
error. 

The  points  argued  are  to  the  overruling  of 
the  objection  of  the  defendant  to  the  intro- 
duction of  any  evidence  and  to  overruling 
the  demurrer  to  the  evidence  at  the  close 
of  the  case.  Under  Uils  It  is  argued,  flrst 
that  plaintiff  bases  his  cause  of  action  sole- 
ly on  the  negligence  of  the  defendant  in  per- 
mitting an  unlawful  obstruction,  to-wit,  a 
shooting  gallery  to  be  placed  on  one  of  Its 
streets;  that  he  does  not  charge  that  the 
alleged  permitting  of  the  shooting  gallery 
to  be  placed  there,  or  that  the  shootlAg  gal- 
lery itself,  or  the  operation  thereof  caused 
the  Injury  but  alleges  that  a  bullet  fired  in 
the  shooting  gallery  caused  the  injury.  Sec- 
ond, that  the  defendant  city  is  not  liable  for 
failure  to  prevent  a  violation  of  the  law 
nor  for  failure  to  enforce  its  ordinance. 
Third,  that  the  plaintiff  contributed  directly 
to  his  injury  by  voluntarily  placing  himself 
in  a  dangerous  position;  that  he  was  injur- 
ed while  a  spectator  in  attendance  at  the 
shooting  gallery  to  witness  the  shooting  and 
enjoy  the  pleasure  that  the  shooting  afforded 
and  -was  not  a  traveler  upon  the  hl^way. 

Defendant  did  not  demur  to  the  petition 


bat  objected,  when  the  trial  opened,  to  any 
evidence,  on  the  ground  that  tlie  petitlou 
failed  to  state  any  cause  of  action.  This 
objection  was  properly  overruled.  The  pe- 
tition does  aver  that  plaintiff  was  injured 
by  an  imlawful  obstruction  In  the  street  and 
so  far  it  was  good.  Whether  the  averment 
was  sustained  by  the  evidence.  Is  another 
matter. 

[1]  In  the  light  of  the  testimony  in  the 
case,  we  dismiss  from  consideration  One 
claim  that  plAintlff  was  injured  by  reason 
of  an  obstruction  in  the  street.  The  carnival, 
and  as  part  of  it  the  shooting  gallery,  did 
not  obstruct  plaintiff  in  the  use  of  the  street 
When  he  was  injured,  according  to  his  own 
testimony,  he  had  passed  beyond  the  various 
booths  and  exhibits  pertaining  to  that  affair 
and  was  beyond  and  north  of  the  shooting 
gallery  or  target  stand.  Even  granting 
that  the  carnival  being  permitted  to  show 
on  the  public  streets  created  an  obstruction 
and  was  a  nuisance,  its  allowance  was  a 
wrong  common  to  the  public  and  gave 
plaintiff  no  right  of  private  action.  Nagel 
V.  lindeU  By.  Co.,  167  Mo.  89,  6Q  S.  W. 
1090.  Plaintiff  was  Injured,  not  by  an  ob- 
struction, as  such,  but  by  the  allowance  by 
the  city  officers  of  the  unlawful  use  of  one 
of  the  features  of  the  carnival,  that  Is,  al- 
lowing one  of  Its  adjuncts  to  be  used  for  the 
firing  off  of  guns  loaded  with  bullets.  If 
the  presence  of  the  carnival  in  the  street 
was  a  nuisance,  It  was  common  to  the  pub- 
lic and  plaintiff  could  only  recover  for  dam- 
ages specially  sustained  by  him  by  reason 
of  obstructing  his  use  of  the  street 

[2]  Beyond  all  question,  the  cities  and 
municipalities  of  our  state  are  liable  for  in- 
juries caused  by  obstructions.  Our  reports 
are  full  of  cases  of  that  kind,  sustaining  ac- 
tions against  the  city,  but  in  all  those  cases 
the  liability  is  fixed  upon  the  city  not  by 
reason  of  Its  violation  or  disregard  of  Its 
police  powers,  or  the  doing  of  acts  in  con- 
nection with  its  police  powers,  bat  by  rea- 
son of  its  failure  and  neglect  to  properly 
discharge  its  corporate  duties  apart  from 
the  duty  it  owed  as  a  municipality.  Sadi 
are  all  the  cases  dted  by  learned  counsel 
for  respondent  of  which  Benton  v.  City  of 
St  Louis,  217  Mo.  689,  US  S.  W.  418,  129 
Am.  St  Rep.  561,  and  Buttron  v.  Bridell, 
228  Mo.  622,  129  S.  W.  18,  are  types.  Those 
cases  and  the  like  are  not  applicable  here. 
The  Injury  which  plaintiff  sustained  was 
the  result  of  a  splinter  from  a  bullet  fired 
from  a  shooting  gallery  or  target  tent  al- 
lowed and  suffered  by  the  city  authorities  to 
be  placed  and  operated  In  the  streets  of  the 
city,  and  the  crucial  question  in  this  case 
is  whether  the  city,  as  a  municipality,  is 
liable  for  damages  sustained  by  reason  of 
allowing  this  shooting  gallery,  as  we  will 
caU  it  in  the  street 

We  may  premise  our  consideration  of  the 
discussion  of  the  question  here  involved  by 
saying  that  neither  by  genefal  statute  nor 
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by  the  acts  ot  incorporatton  nnder  which 
the  dty  of  Louisiana  Is  acting,  nor  by  any 
▼alld  ccmtract,  Is  th»e  any  liability  thrown 
upon  the  city.  Its  liability,  if  ezlgting,  is 
referable  entirely  to  its  position  as  agents  of 
the  people  of  the  community  and  of  the 
stata 

We  find  and  are  referred  to  uo  decision 
of  the  courts  of  our  state  that  covers  the 
same  state  of  facts  as  here  present,  that  Is, 
an  Inlnry  to  a  i>edestrian  by  reason  of  the 
d^  allowing  firearms  to  be  used  in  Its 
streeta    That  is  the  real  point  here. 

It  la  said  In  28  Gyc.  p.  1289,  sec.  Ill, 
par.  b: 

"la  applying  the  principle  that  where  a  mn- 
nicipality  is  acting  in  its  governmental  capacity 
it  cannot  be  held  civilly  liable  for  any  act  or 
omission,  it  is  held  that  there  is  no  liability  for 
a  failure  to  pasa  ordinances,  even  though  they 
would,  if  paased,  preserve  the  public  health  or 
otherwise  promote  the  public  _  good,  or  for  any 
omission  to  enforce  such  ordinances  or  to  see 
that  they  are  properly  observed  by  its  citizens 
or  those  who  may  be  resident  within  the  corpo- 
rate limits,  or  for  injury  occurring  while  the 
operation  of  an  ordinance  is  suspended  under 
the  action  of  the  municipality.  This  doctrine 
has  been  applied  to  actions  brought  to  recover 
damages  from  the  municipality  for  injuries  both 
to  person  and  property  based  upon  failure  to  en- 
act or  enforce  ordinances  with  regard  to  the 
use  of  streets  and  sidewalks  ;  to  injuries  result- 
ing from  the  firing  of  explosives  or  setting  off  of 
fireworks,  evea  though  the  acts  were  permitted 
or  participated  in  by  the  municipality  through 
its  ofScers.    •    •    • " 

In  the  same  work,  p.  1290,  par.  h,  sub- 
sectl<Mi  1,  It  Is  said: 

"When,  by  the  action  of  the  state,  a  municipal 
corporation  is  charged  with  the  preservation  of 
the  peace,  and  empowered  to  appoint  police 
boards  and  other  agencies  to  that  end,  the  corpo- 
ration pro  tanto  is  charged  with  governmental 
functions  in  the  public  interest  and  for  pubUc 
purposes,  and  in  the  exercise  of  its  powers  and 
duties  in  respect  of  the  enactment  and  enforce- 
ment of  police  regulations  it  is  entitled  to  the 
same  immunity  as  the  sovereign  granting  the 
power  unless  such  liability  is  expressly  declared 
by  the  sovereign.  The  police  regulations  of  a 
city  are  not  made  and  enforced  in  the  interest 
of  the  city  in  its  corporate  capacity  but  in  the 
interest  of  the  public. 

It  la  farther  said  In  the  same  work,  p. 
1396,  par.  II,  see.  f : 

"Tile  manner  in  which  a  highway  of  a  city 
is  used  is  a  different  tiling  from  its  quality  and 
condition  as  a  street.  The  construction  and 
maintenance  of  a  street  in  a  safe  condition  for 
travel  is  a  corporate  duty,  and  for  a  breach  of 
such  duty  an  action  will  lie;  but  making  and 
enforcing  ordinances  regulating  the  use  of 
streets  brings  into  exercise  governmental,  and 
not  corporate  powers,  and  the  authorities  are 
well  agreed  that  for  a  failure  to  exercise  legis- 
lative. Judicial,  or  executive  powers  of  govern- 
ment, there  is  no  liability.  Hence,  upon  this 
principle,  it  has  been  held  that  a  municipal  cor- 
poration, in  the  absence  of  an  express  statutory 
declaration  to  the  contrary  is  not  liable  for  an 
injury  caused  by  the  failure  to  pass  or  to  en- 
force an  ordinance  prohibiting  the  firing  of 
cannon  or  firearms  in  its  streets;  the  explosion 
of  fireworks;  the  running  at  large  of  cattle  and 
swine;  horse-racing;  or  the  riding  of  bicycles 
upon  the  sidewalks," 

The  text  of  these  paragraphs  la  sivpoxted 
by  a  multitude  of  casea. 


By  that  learned  writer,  Judge  DU1<«,  It  Is 
said: 

"Many  of  the  powers  exercised  by  municipali- 
ties fall  within  what  is  known  as  the  police 
power  of  the  state,  and  are  delegated  to  them 
to  be  exercised  for  the  public  good.  Of  this  na- 
ture is  the  authority  to  suppress  nuisances,  pre- 
aerve  health,  prevent  fires,  to  regulate  the  use 
and  storage  of  dangerous  articl^  to  establish 
and  control  markets,  and  the  like.  •  •  • 
liawB  and  ordinances  relating  to  the  comfort, 
health,  convenience,  good  order  and  g^ieral  wel- 
fare of  the  inhabitants  are  comprehensively 
styled  'Police  Laws  or  Begulations.' "  1  Dillon, 
Municipal  Corporations  (5th  Ed.)  p.  553,  sec. 
301. 

In  volume  4  of  the  same  work  it  is  said, 
p.  2840,  sec.  1627: 

"Unless  there  be  a  valid  contract  creating,  or 
a  statute  declaring  the  liability,  a  municipal  cor- 
poration is  not  bound  to  secure  a  perfect  execu- 
tion of  its  by-laws,  relating  to  its  public  powers, 
and  it  is  not  responsible  civilly  for  neglect  <^ 
duty  on  the  part  of  its  officers  in  respect  to  their 
enforcement,  although  such  neglect  results  in  in- 
juries to  private  persons  which  would  other- 
wise not  have  happened." 

In  Murtaugh  v.  City  of  St  Louis,  44  Mo. 
479,  It  being  there  stated  that  the  question 
presented  is  of  first  Impression  and  without 
precedent  In  our  state,  the  question  Involved 
was  whether  the  city  was  liable  for  the  neg- 
ligence and  misfeasance  of  the  hospital  au- 
thorities and  servants  in  the  administration 
of  a  particular  diarity,  the  City  Hospital,  and 
the  court  held  It  was  not,  saying,  "no  pro- 
vision of  the  city  charter  or  of  any  ordinance 
Is  cited  In  support  of  the  action."  The  court 
further  says  (44  Mo.  480): 

"There  have  been,  however,  various  adjudica- 
tions upon  the  general  question  of  the  liability 
of  municipal  corporations  for  the  acts  and  omis- 
sions of  their  ofScers  and  servants.  The  general 
result  of  these  adjudications  seems  to  be  this: 
Where  the  officer  or  servant  of  a  municipal  cor- 
poration is  in  the  exercise  of  a  power  conferred 
upon  the  corporation  for  its  private  benefit,  and 
injury  ensues  from  the  negligence  or  misfeasance 
of  such  officer,  or  servant,  the  corporation  is 
liable,  as  in  the  case  of  private  corporations  or 
parties;  but  when  the  acts  or  ominions  com- 
plained of  were  done  or  omitted  in  the  exercise 
of  a  corporate  franchise  conferred  upon  the 
corporation  for  the  public  good,  and  not  for 
private  corporate  advantage,  then  the  corpora- 
tion is  not  liable  for  the  consequences  of  such 
acts  or  omissions  upon  the  part  of  its  officers 
and  servants." 

Many  authorities  from  the  courts  of  other 
states  are  dted  in  support  of  this. 

In  Armstrong  v.  City  of  Brunswick,  79 
Mo.  319,  the  petition  In  the  case,  setting  up 
the  non-performance  of  the  duty  of  the  dty 
to  keep  It  dear  of  noxious,  offensive  and  un- 
wholesome vapors  and  other  nuisances,  to  the 
damage  of  plaintiff,  who  was  the  proprietor 
of  a  hotel,  and  setting  up  the  charter  pro- 
vision of  the  city,  which  gave  It  power  to 
make  regulations  to  secure  the  general  health 
of  the  Inhabitants  and  to  abate,  prevent  and 
i«BK>ve  nuisances,  charged  that  by  the 
maintenance  of  a  hog  pen,  plaintiff  was  in- 
jured in  his  business  in  the  conduct  of  his 
hotel  A  demurrer  to  the  petition  was  sus- 
tained and  plaintiff   brought  error   to   the 
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Supreme  Court.  Reciting  these  provlslcms 
about  the  powers  of  the  city,  It  Is  said  that 
these  powers  given  were  conferred  upon  the 
corporation  for  the  public  good  and  not  for 
private  corporate  advantage.  Murtaugh  y. 
City  of  St.  Louis,  supra,  Is  referred  to  and 
quoted  approvingly  as  settling  the  non-lla- 
blllty  of  the  city. 

In  Worley  v.  Inhabitants  of  the  Town  of 
Columbia,  88  Mo.  106,  damages  were  sought 
for  the  arrest  and  false  Imprisonment  of 
plaintiff  by  the  officers  of  the  town.  A  de- 
murrer was  Interposed  to  this  petition  and 
sustained.  Setting  out  the  act  Incorporating 
the  town  and  the  ordinance  requiring  auc- 
tioneers to  take  out  a  license,  for  failure  to 
do  which  plaintiff  was  arrested  and  imprison- 
ed, It  is  said  (88  Mo.  Ill): 

"The  substantial  and  broad  question  tha«  pre- 
sented, is  whether  such  municipal  corporation  is 
Uable  for  a  trespass,  committed  by  its  officers, 
in  the  execution  or  enforcement  of  a  void  ordi- 
nance." (It  was  claimed  that  this  ordinance 
was  void).  "It  is  the  rule  in  this  state  in  this 
class  of  cases,  that  the  corporation  is  liable  for 
the  act  of  its  agents,  injurious  to  others,  when 
the  act  is  in  its  nature  lawful  and  authorized, 
but  done  in  an  unlawful  manner  or  unauthorized 
place,  but  is  not  liable  for  injurious  and  tor- 
tious acts,  which  are  in  their  nature  unlawful  or 
prohibited,"  citing  several  cases  from  our  state. 

In  Ulrlch  V.  City  of  St.  Louis,  112  Mo.  138, 
20  S.  W.  446,  34  Am.  St.  Rep.  372,  It  Is  held 
that  a  municipal  corporation  is  not  answer- 
able In  damages  for  the  negligent  acts  of  its 
officers  in  the  execution  of  such  powers  as 
are  conferred  on  the  corporation  or  its  offi- 
cers for  the  public  good.  A  number  of  cases 
from  our  state  are  dted  therein.  See  also 
Jefferson  County  v.  St  Louis  County,  113 
Mo.  619,  21  8.  W.  217 ;  Connor  v.  aty  of  Neva- 
da, 188  Mo.  148,  1.  c.  162,  153,  86  S.  W.  236, 
107  Am.  St  Rep.  814,  and  Cassidy  v.  City  of 
St  Joseph,  247  Mo.  197,  1.  a  205  et  seq.,  152 
S.  W.  306. 

In  Evans  v.  Holman,  202  Mo.  284,  100  S. 
W.  624,  the  Supreme  Court  follows  and  ap- 
proves an  opinion  of  our  court  In  the  case  of 
McVey  y.  Barker,  92  Mo.  App.  498. 

We  have  not  overlooked  the  case  of  Fuchs 
V.  City  of  St  Louis,  as  reported  in  133  Mo. 
168,  31  S.  W.  115,  34  S.  W.  508,  34  L.  R.  A. 
118,  when  it  was  first  before  our  Supreme 
Court,  and  when  again  there  and  reported 
under  the  same  title  in  167  Mo.  900,  67  S. 
W.  610,  57  L.  R.  A.  136.  We  find  nothing  in 
them  here  pertinent. 

Our  own-  court  In  Wllks  v.  City  of  Car- 
utbersvllle,  162  Mo.  App.  492,  142  S.  W.  800, 
a  case  which  involved  the  responsibility  of 
the  city  for  an  injury  to  a  horse  which  had 
been  taken  up  by  a  dty  officer  as  a  stray  in 
the  streets  of  the  dty,  as  it  was  claimed,  con- 
trary to  the  ordinance,  held  that  in  taking 
up  the  stray,  and  tying  it  to  a  fence,  from 
which  it  broke  loose,  carrying  away  with  it  a 
board  and  in  running  tripped  over  the  board 
and  was  killed,  that  the  dty  was  ndt  liable. 
Referring  to  the  case  of  Barree  V:  City  of 
Cape  Girardeau,  197  Mo.  882,  95  S.  W.  330, 


6  L.  R.  A.  (N.  S.)  1090,  114  Am.  St  Bep. 
763,  where  the  plaintiff  was  injured  through 
the  willful  assault  of  the  street  oonunlssioner 
while  exercising  the  functions  of  his  office, 
and  in  which  the  dty  was  held  Uable,  our 
court  dwelt  on  the  fact  that  the  injury  was 
so  InHlcted,  and  the  defendant  dty  liable  to 
respond  in  damages,  for  the  reason  that  the 
injury  roMilted  from  the  exerdae  of  a  fran- 
chise or  power  of  the  city  conferred  as  a 
private  advantage.  "But  though  such  he  the 
rule  In  these  cases,"  said  our  court  In  the 
WUks  Case,  supra,  162  Ma  App.  498,  1^ 
S.  W.  801,  "It  Is  aot  80  where  it  appears  the 
injury  results  from  the  exercise  of  a  power 
conferred  upon  the  munldpallty  exduslvely 
for  the  public  good.  Such  for  instance,  la 
that  to  maintain  a  dty  worlcboose  or  hospi- 
tal, or  that  to  abate,  prevent  and  remove 
nuisances,  or  that  to  establish  a  fire  depart- 
ment, or  those  relating  to  the  public  peace 
and  good  order  or  the  suppression  of  vice  and 
immorality  or  preserving  the  public  health, 
caring  for  the  poor  or  providing  for  educa- 
tion, or  those  relating  to  the  general  welfare, 
coupled  with  Judicial  or  legislative  dUcretioo 
touching  the  manner  or  mode  of  their  exer- 
cise and  the  like.  Touching  these  powers, 
and  to  the  extoit  that  dtles  exerdae  them, 
thdr  duties  are  regarded  as  due  to  the  public 
and  not  to  individuals.  Indeed,  as  to  these 
it  is  &ald  the  city's  agents  and  officers  are 
not  the  agents  and  officers  of  the  corporation 
but  of  the  greater  public,  the  state  at  large. 
•  •  ♦  In  other  words,  no  liability  may  be 
enforced  against  the  dty  for  the  negligent 
cohduct  of  Its  servants  or  agents  In  exercis- 
ing a  franchise  which  finds  its'  origin  In  the 
powers  of  the  character   last  enumerated." 

Most  of  the  cases  from  our  courts 
which  we  have  dted  above  are  referred  to  in 
support  of  this,  as  also  many  authorities 
from  other  states.  That  case  is  In  line 
with  the  case  at  bar,  and  we  think  that  the 
prlndple  there  announced  is  entirely  appli- 
cable here. 

When  we  turn  to  the  dedslons  of  courts  of 
other  Jurisdictions,  we  find  them  anaouncing 
the  same  rule;  that  is,  non-liabUity  of  the 
munldpallty  for  the  acts  of  Its  officers  acting 
for  the  public  generally  and  not  in  the  line 
of  corporate  duty. 

Thus  in  Ball  v.  Town  of  Woodbine,  61 
Iowa,  83,  16  N.  W.  846,  47  Am.  Rep.  805,  the 
plaintiff  was  In  the  town  and  injured  by  a 
sky  rocket  there  set  off  during  the  exhibi- 
tion of  fireworks.  It  was  charged  that  the 
fireworks  were  a  dangerous  public  nuisance 
at  the  time  they  were  placed  and  set  off  in 
the  streets  and  squares  of  the  dty  and  were 
permitted  by  the  town  to  be  used  and  fired  off 
to  the  great  danger  of  persons  who  had  oc- 
casion to  be  upon  the  streets  and  highways. 
A  demurrer  to  the  petition  was  sustained 
and  plaintiff  appealed.  The  supreme  Court 
of  Iowa  held  that  the  demurrer  was  properly 
sustained,  first  on  the  groand  that  tbb  pea- 
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tion  did  not  state  facts  sbowlng  a  Joint  lia- 
bility against  the  town  of  Woodbine  and  tbo 
other  defendants,  the  other  defendants  being 
the  persons  In  charge  of  the  fireworks;  sec- 
ond, that  the  alleged  acta  of  the  officers  of  the 
town,  or  the  town  Itself,  In  aiding  and  assist- 
ing In  exploding  the  fireworks,  were  beyond 
the  Jurisdiction  of  the  officers  of  the  town  In 
the  exercise  of  their  duties  as  town  officers. 
The  court  held  that  the  facts  showed  no  more 
than  a  violation  of  the  ordinance  of  the  town 
in  which  violation  the  officers  of  the  town 
were  active  participants  and,  said  the  court 
<61  Iowa,  84,  15  N.  W.  847,  47  Am.  Rep. 
806): 

"It  is  well  settled  that  cities  and  towns  are 
liable  for  damages  occasioned  by  obstructions 
negligently  allowed  to  remain  in  tlie  public 
streets  of  the  corporation,  and  the  like;  and 
the  authorities  cited  by  counsel  for  appellant 
lire  actions  for  injuries  of  this  character. 
These  cases  are  founded  upon  the  principle 
that  the  city,  in  the  exercise  of  its  municipal 
authority  over  public  places,  is  guilty  of  negli- 
gence in  the  discharges  of  a  duty  within  the 
scope  of  its  powers.  It  is  urged  that  the  fire- 
works which  caused  the  injury  in  this  case 
were  a  dangerous  public  nuisance,  which  the 
officers  of  the  city  actively  participated  in  main- 
taining. It  can  make  no  difference  who  were 
the  individuals  who  violated  the  city  ordinance. 
A  city  is  no  more  liable  for  the  consequences  of 
a  violation  of  an  ordinance  by  its  mayor  or 
council  as  individuals,  than  it  would  be  if  the 
illegal  act  were  done  by  a  private  citizen." 

The  court  cites  Morrison  v.  Lawrence,  98 
Mass.  219,  as  holding  that  the  city  was  not 
liable  to  a  person  who  was  wounded  by  a 
rocket  which  was  purchased  by  a  committee 
of  the  city  council,  and  negligently  fired  un- 
der their  direction  In  celebrating  the  fourth 
of  Jnly. 

To  the  same  effect  see  Borough  of  Norrls- 
town  V.  Fltzpatrlck.  94  Pa.  121,  .19  Am.  Hep. 
771,  which  was  an  action  brought  against 
the  borough  to  recover  damages  for  injury  to 
plaintiff  by  reason  of  a  cannon  having  been 
fired  otr  in  the  public  street  during  an  au- 
thorized celebration.  In  that  case  it  was 
held  that  even  admitting  that  the  assembly 
In  the  streets  was  a  nuisance,  and  that  of 
the  worst  kind,  and  although  a  policeman 
v^as  standing  by  and  made  no  effort  to  stop 
tlie  tiring,  that  the  borough  was  not  liable; 
that  cities,  etc.,  have  been  held  responsible 
for  neglect  in  the  maintenance  of  highways, 
etc.,  bettause  they  belong  to  their  Immediate 
Jurisdiction  and  over  them  they  alone  liave 
Jurisdiction,  but  the  conservation  of  the 
peace  Is  a  public  duty,  put  by  the  common- 
wealth into  the  hands  of  various  public  ofll- 
cerm  and  that  the  fact  that  the  police  offi- 
cers and  other  officers  of  the  city,  whose  du- 
ties are  of  a  public  nature  and  whose  ap- 
pointment devolves  on  the  city  by  the  state 
as  a  convenient  mode  of  exercising  a  public 
function,  violate  or  neglect  their  duties,  does 
not  render  the  municipality  liable  for  their 
unlawful  or  negligent  acts. 

In  Dudley  v.  VAty  of  Flemingsburg,  115  Kv. 
6,  72  S.  W.  327,  60  JU  R.  A.  676,  103  Am. 
200  S,W.-49 


St  R^.  263,  1  Ann.  Cos.  958,  It  Is  held  that 
a  municipal  corporation.  In  the  preservation 
of  peace,  maintenance  of  good  order,  aiid 
enforcement  of  the  laws  for  the  safety 
of  the  public,  possesses  governmental  func- 
tions and  therefore  Is  not  liable  for  Injuries 
sustained  by  one  who  Is  run  Into  by  a  coast- 
ing sled  on  the  street.  In  that  case  the  Court 
of  Appeals  of  Kentucky  cites  and  quotes  ap- 
provingly from  Jolly's  Adm'x  v.  City  of 
Hawesvllle,  89  Ky.  281,  12  S.  W.  813,  In 
which  case  a  large  number  of  persons.  In 
the  presence  of  and  with  the  consent  of  the 
city  officials,  with  guns  and  pistols,  had  as- 
sembled and  engaged  in  a  sham  battle,  pur- 
suing and  shooting  at  each  other  in  such 
close  proximity  as  to  endanger  the  lives  of 
those  who  were  not,  as  well  as  those  who 
were,  engaged.  Quoting  from  Prather  v. 
City  of  Lexington,  13  B.  Mon.  (Ky.)  563,  56 
Am.  Dec.  586,  In  the  Dudley  Case*  115  Ky. 
11,  72  S.  W.  328,  60  I/.  R.  A.  575,  103  Am. 
St.  Rep.  253,  1  Ann.  Cas.  958,  It  Is  said  that 
the  court  proceeded  upon  the  theory  that  the 
"officers  of  a  city  are  quasi  civil  officers  of 
the  government,  although  appointed  by  the 
corporation.  They  are  personally  liable  for 
their  malfeasance  or  nonfeasance  In  office^ 
but  for  neither  Is  the  corporation  responsi- 
ble." Quoting  further  from  Jolly's  Adm'x  v. 
City  of  Hawesvllle,  supra,  the  Court  of  Ap- 
peals In  the  Dudley  Case  says  (115  Ky.  12, 
72  S.  W.  328,  60  L.  R.  A  575,  103  Am.  St 
Rep.  253,  1  Ann.  Cas.  958): 

"Such  has  been  the  uniform  ruling  of  this 
court,  and  a  different  one  would  be  not  only 
perversive  of  the  main  design  of  creatine  mu- 
nicipal corporations,  intended  principally  as 
auxiliary  of  the_  state  government,  but  open 
the  door  for  actions  against  cities  on  account 
of  every  personal  injury  in  any  degree  attrib- 
utable to  misfeasance  or  nonfeasance  of  police 
officers,  and  thus  impose  burdens  on  tax  payers 
in  no  just  sense  at  fault  or  liable." 

In  a  very  full  examination  of  the  author- 
ities, the  Supreme  Court  of  Wisconsin  arriv- 
ed at  the  same  conclusion  In  Schultz  v.  City 
of  Milwaukee,  49  Wis.  254,  6  N.  W.  842,  35 
Am.  Rep.  779. 

In  Lincoln  v.  City  of  Boston,  148  Mass. 
578,  20  N.  E.  329,  3  L.  R.  A.  257,  12  Am.  St. 
Rep.  001,  It  was  held  that  the  city  was  not 
liable  for  Injuries  occasioned  to  a  person  by 
reason  of  his  horse  becoming  frightened, 
while  being  driven  along  an  adjoining  street, 
by  cannon  being  fired  <»i  the  common  under 
a  license  granted  In  pursuance  of  a  city  (ordi- 
nance. 

In  Arms  v.  City  of  Knoxvllle,  32  111.  App. 
604,  It  Is  h^d  that  the  negligence  of  the  po- 
lice or  police  officers  in  falling  to  stop  the 
firing  of  a  cannon  known  to  be  dangerous 
upon  the  streets  of  a  city,  does  not  render 
the  city  liable  to  the  administratrix  of  the 
person  killed  as  a  result  of  such  negligence. 
The  cases  are  very  fully  considered  In  this 
opinion,  not  only  from  the  state  of  Illinois 
but  throughout  the  country.  The  court  In 
coming  to  the  conclusion  of  the  case  <32  111. 
App.  610)  says: 
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"A  municipal  eotp<n«tioii  is  not  liable  for 
the  nonfeasance  or  misfeasance  of  the  officers 
of  its  police.  ♦  •  ♦  For  failure  to  exercise 
goveramenUl  powers  cities  are  not  liaUe." 

Among  other  authorities  quoted  and  fol- 
lovvM  in  that  case  is  that  of  Ball  t.  Town 
of  Woodbine,  supra. 

[S]  Our  conclusion  In  this  case  Is  that  the 
city  authorities,  or  those  of  them  who  did 
permit  the  location  of  this  street  fair,  and 
as  a  part  of  it  the  setting  up  and  operation 
of  this  shooting  gallery,  had  no  authority  un- 
der the  charter  of  the  dty,  or  the  law&  of 
the  state,  to  grant  such  permission,  and  the 
city  officers  and  the  dty  police  failed  in  their 
duty  in  not  abating,  at  least  this  dangerous 
part  of  that  exhibition.  But  the  city  of 
Louisiana,  as  a  municipal  corporation  of  the 
state,  and  exercising  its  public  functions,  \a 
not  liable  for  the  damages  which  resulted 
from  the  nonfeasance  or  malfeasance  of  Its 
officers. 

In  this  view  of  the  case  it  is  unnecessary 
to  consider  other  questions  suggested,  as,  for 
instance,  the  question  of  the  contributory 
negligence  of  the  plaintiff  and  the  admission 
and  exduslon  ot  evidence  and  instructions 
given  or  refused,  save  as  to  the  one  asked 
by  an[>ellant  at  the  close  of  all  the  evidence 
in  the  case,  that  the  plaintiff  could  not  re- 
cover on  the  law  and  the  facta.  That  should 
have  been  given. 

The  judgment  of  the  circuit  court  la  re- 
versed. 

ALLEN  and  BECKEB,  JJ.,  concur. 


MABSHALL  et  al.  v.  HALL  et  aL 
(No.  2047.) 

(Springfield  C!ourt  of  Appeals,  Ifissouri. 
Feb.  6,  1918.) 

L  Witnesses  «=3l59(S)  —  Decxased  Pebsons 
—Mechanics'  Liens. 
In  action  to  establish  a  lien  for  improve- 
ments on  the  house  of  a  wife,  the  contractor 
cannot  testify  as  to  a  contract  made  with  the 
deceased  hui^and  alone,  under  Rev.  St  1908,  § 
6354,  relating  to  testimony  of  transactions  with 
deceased  personal 

2.  Apfeai,  and  Ebbob  «=3lOBl(l)— HABMixsa 
Ebbob— Intboddotion  01'  Evidence. 

In  an  action  to  establish  a  lien  for  improve- 
ments on  the  house  of  a  wife,  evidence  that 
wife  accepted  the  -work  held  insufficient  to  es- 
tablish the  contract  so  as  to  render  harmless 
evidence  of  contractor  ••  to  contract  made  with 
deceased  husband. 

3.  Witnesses  <8=>159(8)— Tbansactions  with 
Deceased  Agent— Husband  and  Wife. 

In  action  to  establish  lien  for  improvements 
on  a  wife's  property,  the  contractor  cannot  tes- 
tify as  to  a  contract  entered  into  with  the  de- 
ceased husband,  even  if  he  was  the  agent  of  the 
wife,  under  Rev.  St  1909,  {  6354,  relating  to 
testimony  of  transactions  with  deceased  jper- 
sons. 

4.  Appeal  and  Ebbob  «s>1062(2)— Habicless 
Ebbob— Evidence. 

In  action  to  establish  a  lien  for  improve- 
ments to  a  bouse  where  plaintiff  was  trymg  to 
establish  the  making  fd  a  contract  with  deceas- 


ed, error  in  requiring  wife  to  testify  as  to  ood- 
versations  with  her  boaband  was  harmless> 
where  she  testified  that  deceased  had  not  talked 
with  her  about  it,  but  had  made  the  ccmtract 
himself. 

6.  Mechanics'  Liens  «s»280(Q  —  Iupbote- 
HXNTS  ON  Wife's  Land— Evidence. 
In  action  to  establish  lien  for  improvements, 
evidence  hdd  sufficient  as  to  a  wife's  knowledge 
and  approval  of  work  done  under  contract  with 
her  husband  to  make  admissible  a  lien  account 
against  the  husband 

6.  Mechanics'  Liens  «=>280(6)  —  Lien  Ac- 
counl^-admissibilitr  in  evidence. 

In  an  action  to  establish  a  mechanic's  lien, 
the  lien  account  cannot  be  introduced  to  prove 
a  contract,  contract  price,  credits,  extras,  time 
of  completion  or  charges,  but  can  be  introduced 
only  as  evidence  tending  to  show  that  statutory 
steps  have  been  taken. 

7.  Mechanics'  Liens  «=>288(1)— -ESbtablish- 
HENT  OF  Lien — Q*'*^''''"'^  ^^^  Jubt. 

Statutory  reqmrements  to  establish  a  me- 
chanic's lien  must  be  established  like  other  facts, 
and  submitted  to  the  jury. 

8.  Mechanics'  Liens  «=»277(5)  >— Pucadino 
AND  Pboop— Vabiance. 

Where  a  petition  in  an  action  to  establidi 
a  mechanic's  lien  alleges  that  a  contract  was 
entered  into  with  husband  with  knowledge  and 
approval  of  the  wife,  who  owned  tbe  property, 
and  the  lien  account  stated  that  work  was  done 
under  a  contract  with  the  husband  and  wife, 
there  was  no  such  variance  as  to  render  the  lien 
account  inadmissible,  because  the  property  of 
the  wife  would  be  subject  to  lien  in  either  case. 

9.  Mechanics'  Liens  «s»149(3)  —  Lien  Ac- 
counts—SufficieKct. 

To  make  a  lien  account  containing  a  lump 
sum  admissible  against  property  of  a  wife,  a 
contract  for  a  lump  sum  with  the  husband  must 
be  established,  and  that  he  was  agent  for  the 
wife,  because  otherwise  the  lien  account  would 
have  to  specify  the  items  of  materials  and  labor, 
under  Rev.  St.  1909,  g  8217,  relating  to  nling 
of  such  accounts,  and  on  principle  would  fall 
within  the  rule  as  to  lien  accounts  of  subcon- 
tractors. 

10.  Mbceanicb'  Liens  «=>71— (Contracts  or 
Husband  — Lien  againbt  Pbopkbtt  or 
Wife. 

Contracts  with  husband  for  erection  of 
buildings  on  wife's  land  will  justify  a  lien  only 
where  the  husband  acted  in  fact  for  an  undis- 
closed principal,  or  the  wife  ratified,  or  her 
conduct  estops  her  from  denying  that  the  im- 
provements were  made  for  her  immediate  ose, 
enjoyment,  or  benefit,  under  Rev.  St  1909,  U 
8212,  8234,  providing  who  are  entitled  to  liens. 

11.  Mechanics'  Liens  «=376,  77— Contracts 
OF  Husband— Liens  on  Pbopebty  of  Wife. 

That  a  wife  takes  a  wifdy  interest  in  im- 
provements being  made  on  her  property  where 
she  lives  is  not  alone  sufficient  to  estop  her  from 
denying  that  a  contract  made  by  her  husband 
was  for  her  benefit,  nor  to  show  uiat  she  ratified 
it,  or  that  the  husband  was  her  agent  under 
Rev.  St  1909,  {  8234,  providing  whose  property 
is  subject  to  mechanics'  liens. 

12.  Estoppel  <8=>110  —  Pleading  —  Iupbovk- 
mentb  on  Wife's  Pbopekty. 

In  an  action  to  fix  a  mechanic's  lien  on  the 
property  of  a  wife  on  tbe  ground  that  the  wife 
18  estopped  to  deny,  that  the  contract  of  a  hus- 
band was  made  for  her  benefit  the  facts  relied 
on  for  estoppel  should  be  pleaded. 

AKieal  from  Circuit  Court,  New  Madrid 
County;    Sterling  H.  McCarty,  Judge. 

Suit  by  J.  H.  Marshall  and  G.  F.  Brannock. 
doing  business  as  the  Matthews  Sawmill  Com- 
pany, a  copartnership,  against  Mamie  Hall 


AsaVor  other  cases  ■•• 
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and  J.  N.  Mills,  ftdmlnUrtrator  of  the  estate 
of  H.  H.  Hall,  deceased.  Judgment  for  plaln- 
tlCFs  against  the  first-named  defendant,  and 
she  appeals.    Berersed  and  remanded. 

GalllTan  &  Finch,  of  New  Madrid,  for  ap- 
pellant. E.  F.  Sharpt  <rf  Maraton,  for  re- 
spondents. 

BRADLEY,  X  This  Is  a  snit  by  respond- 
ents to  recover  Judgment  for  $523.48,  an  al- 
leged balance  dne,  plus  Interest,  and  to  have 
said  Judgment  declared  a  lien  on  a  certain 
bouse  and  lot  of  appellant,  Mamie  Hall,  In  the 
town  of  Matthews  In  New  Madrid  county.  It 
is  alleged  that  H.  H.  Hall,  deceased,  and 
plalntlfTs  entered  Into  an  oral  contract  where- 
by plaintiffs,  sawmill  men,  and  contractors, 
were  to  build  an  addition  to  the  house  upon 
which  a  Hen  is  sought.  Suit  was  brought 
against  defendant  Mamie  Hall  and  Mills,  ad- 
ministrator of  the  estate  of  H.  H.  Hall,  de- 
ceased. Upon  trial  before  the  court  and  a 
jury,  plaintiffs  had  Judgment  for  $523.48 
against  defendant  Mamie  Hall,  and  this  was 
declared  a  lien  upon  her  house  and  lot;  ver- 
dict and  Judgment  went  for  the  administra- 
tor. Defendant  Mamie  Hall  duly  filed  mo- 
tloB  for  a  new  trial  and  In  arrest,  and,  these 
bting  overruled,  ahe  has  appealed  to  this 
court. 

PlalntUts'  petition  la  as  follows: 

"Plalntiih,  3.  H.  Maraball  and  G.  F.  Bran- 
nock  state  tbey  are  a  copartnership  doing  busi- 
ness at  Matthews,  Mistiouri,  under  the  firm  name 
and  style  of  the  Matthews  Sawmill  Company. 
Plaintiffs  state  that  the  defendant  J.  N.  Mills 
is  the  duly  appointed,  qualified,  and  acting  ad- 
ministrator of  the  estate  of  H.  H.  Hall,  de- 
ceased. For  their  cause  of  action  plaintiffs 
state:  That  the  defendants  are  justly  indebted 
to  them  in  the  sum  of  $523.48  for  the  materials 
furnished,  the  work  and  labor  d<»e  by  the  plain- 
tiffs at  the  request  of  defendant  Mamie  Hall 
snd  H.  H.  HaU,  deceased,  as  per  the  following 
account: 

Hstthews,  Mo.,  Nov.  28,  1916. 

Mr.  H.  H.  Hall,  to  ItstttaevB  Sawmill  Co.,  Dr. 
Oontraetora  and  Bntldera,  Manufsctorer* 
Sough  and  Dreeaad  Lumber. 
1»1£. 
Nov.  28.    To  bnlld  boon  and  cellar  aa  per 

oontraet  flU  00 

S  extra  windows  In  cellar..... 3  00 

4  gable  windows  in  bouse 6  00 

1  extra  door  on  soutb  side  of  house      4  60 

1  extra  doorln  partition  wall 4  60 

1  extra  glaaa  door  In  ttoot  o(  buMiae      i  60 

To  rebulldlos  two  old  flues (00 

To  difference  between  painting  and 
canvassing    and    papering    three 

rooms  too 

To  build  pastry 6  60 

To  celling  cellar  overhead 16  60 

To    building   two    pieces   of   brick 

walk  and  main  gate 10  00 

To  one  new  lock  on  smoke  house....  80 

To  470  Iset  o(  lumber  at  10^ 4  70 

1836  00 

Br  nails,  freight,  and  lum- 

ber  nna 

»pt.  15.     By  cash,  check 200  00 

Oct.    to.     Br  cash,  check 100  00 

SU62 

Balance  ,. |62}  4S 


"That  said  materials  were  furnished  for  and 
used  in  the  construction  of  a  certain  dwelling 
house  situated  on  the  following  described  lot 
of  gronnd,  to  wit:  Ix>t  No.  6  in  the  second  ad- 
dition to  the  town  of  Matthews,  New  Madrid 
county,  Missouri,  consisting  of  a  tract  of  land 
containing  5.62  acres.  That  the  property  was 
at  the  day  of  fumigbing  said  material  and  now 
is  the  property  of  the  said  defendant,  Mamie 
HaU,  and  of  the  said  H.  H.  Hall,  now  deceased, 
and  that  the  contract  for  the  erection  of  the 
said  dwelling  house  was  made  with  the  said  H. 
H.  Hall,  and  with  the  connsei,  knowledge  and 
approval  of  the  said  Mamie  HalL  Tliat  the  said 
demand  became  due  on  the  28th  day  of  Novem- 
ber, 1916,  and  that  within  six  months  thereafter, 

to  wit:    on  the  day  of  February,  1916, 

plaintijfs  filed  their  said  account  in  the  office 
of  the  clerk  of  the  circuit  court  within  and  for 
the  county  of  New  Madrid,  duly  verified  by  an 
afSdavit,  giving  the  description  of  the  property 
to  t>e  charged  with  the  lien,  stating  the  amount 
doe  after  all  just  credits  had  l>een  given,  and 
describing  the  said  Mamie  Hall  and  EL  H. 
Hall,  now  deceased,  as  ttie  owner  and  contrac- 
tor. Whereas,  plaintiff  prays  judgment  against 
defendants  for  the  sum  of  $523.48,  with  inter- 
est thereon  from  the  28th  day  of  Noveml>er, 
1915,  at  tile  rate  of  6  per  cent  per  annum,  and 
that  the  same  t>e  declared  a  lien  against  the 
property  above  described." 

Defendants  filed  s^arate  answers  which 
were  general  denials. 

Plaintiffs,  a  copartnership,  were  doing  busi- 
ness under  the  name  of  Matthews  SaWmlU 
Company,  and  In  addition  to  manufacturing 
and  selling  lumber  they,  it  seems,  took  con- 
tracts to  build.  It  does  not  appear  when  H. 
H.  HaU  and  defendant  Mamie  Hall  were 
married,  but  It  does  appear  that  at  the  time 
of  the  marriage,  defeudant  Mamie  Hall  was 
not  living  In  the  house  to  which  the  addition 
was  built.  At  the  time  of  the  marriage  Mrs. 
Hall  was  living  in  another  house,  and  was 
renting  out  the  house  in  question ;  but  short- 
ly after  the  marriage  they  moved  into  the 
house  located  on  lot  No.  6,  containing  5.62 
acres  In  the  second  addition  to  the  town  of 
Matthews,  being  the  one  upon  which  plain- 
tiffs are  seeking  to  establish  a  lien.  Some 
time  after  moving  Into  this  house  H.  H.  Hall, 
husband  of  defendant,  made  an  oral  con- 
tract with  plaintiffs  for  the  building  of  an 
addition  of  some  sort  thereto.  The  contract 
price  as  appears  from  the  lien  account  In  the 
record  .was  $765;  but  plalnttits  claim  extra 
work  and  materials  amounting  to  $70.  Pay- 
ments had  l>een  made  and  credits  given,  re- 
ducing the  account  to  the  amount  sued  tor. 
It  does  not  appear  when  H.  H.  Hall  died, 
but  It  might  l>e  inferred  from  the  evidence 
that  he  died  some  time  between  October  20, 
1915,  and  February  1,  1916,  date  when  de- 
fendant was  served  with  notice  of  Intention 
to  file  lien.  Plaintiffs  claim  Xb&t  the  work 
was  finished  on  November  28,  1915.  When 
H.  H.  Hall  died  might  seem  Irrelevant,  but 
one  theory  of  plaintiffs  is  that  the  contract 
to  build  was  made  with  H.  H.  HaU  with  the 
counsel,  knowledge,  and  approval  of  defend- 
ant, OB  appears  in  their  petition;  and  an- 
other theory,  as  appears  in  their  instruction, 
that  the  ImproTements  were  made  for  the 
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immediate  ase,  enjoyment,  and  benefit  of  de- 
fendant, therefore  her  conduct  wltli  refer- 
ence to  the  improvements  before  her  hus- 
band's death  could  not  be  considered  under 
the  same  rules  as  after  his  death.  In  the 
first  instance  what  she  may  have  said  or 
done  towards  directing  changes,  etc.,  In 
the  progress  of  the  work  before  her  bus- 
band's  death  might  be  construed  to  be  no 
more  than  a  wifely  interest  In  her  husband's 
affairs,  but  what  she  did  subsequent  to  hta 
death  with  respect  to  directions,  changes, 
etc.,  could  have  no  such  construction.  Plain- 
tiffs do  not  especially  stand  upon  any  theory, 
but  say  that  they  built  a  house  on  defend- 
ant's lot,  and  that  she  ought  to  pay  for  it. 
Appellant  makes  many  assignments  of  error, 
among  which  are:  (1)  The  court  erred  in 
permitting  plaintiff,  J.  H.  Marshall,  to  testi- 
fy as  a  witness  under  the  allegations  of  the 
petition,  which  alleged  the  contract  was 
made  with  H.  H.  Hall  and  alleged  the  death 
of  said  Hall;  (2)  the  court  erred  in  permit- 
ting Mrs.  Hall  to  be  cross-examined  as  to 
conversations  with  her  deceased  husband; 
(3)  the  court  erred  In  admitting  In  evidence 
the  account  sued  on  when  there  was  no  evi- 
dence as  to  the  correctness  of  the  same  or 
the  execution  of  any  contract  as  alleged  in 
the  petition  and  set  out  in  the  account ;  (4) 
the  court  erred  in  giving  instruction  No.  1 
on  behalf  of  the  plaintiffs.  As  this  cause 
must  be  reversed  and  remanded,  we  will  con- 
sider only  the  assignments  which  might 
prove  troublesome  on  a  new  trial. 

[1-S]  There  Is  no  doubt  but  that  error  was 
committed  In  permitting  J.  H.  Marshall,  one 
of  the  plaintiffs  to  testify  as  to  the  contract 
and  tlie  balance  due  thereunder.  It  was 
conceded  that  Hall  was  dead,  and  that  what- 
ever contract  plaintiffs  had  was  made  with 
H.  H.  Hall,  yet  it  was  by  this  witness  that 
proof  of  the  contract  was  made,  and  the  pay- 
ments thereon  by  Hall,  and  the  balance  due. 
Appellants  practically  concede  that  this  ,was 
error,  and  make  no  attempt  to  Justify  the 
admission  of  this  evidence,  except  possibly, 
aa  we  gather  from  tb^r  brief,  that,  conced- 
ing this  evidence  to  be  inoompeteat,  it  is 
of  mo  consequence^  because  defendant  signed 
a  statement  of  account  like  the  one  ai^pear- 
ing  in  the  petition,  and  said  ahe  supposed  it 
was  correct.  The  drcomstancea  under  which 
she  signed  tills  statement  aa  given  by  plain- 
tiff, Marshall,  are: 

"About  the  time  the  work  was  completed  I 
made  out  this  statement  and  carried  It  by  there 
and  went  to  Mrs.  Hall— I  don't  know  that  I 
can  repeat  exactly  the  words  that  she  said  or  I 
said,  but  I  can  get  you  about  the  understand- 
ing of  it  I  told  her  she  was  the  only  one  that 
could  accept  it,  and  I  asked  her  if  she  would  ac- 
cept the  work,  and  she  said,  why,  she  would  ac- 
cept, and  she  also  accepted  the  work  and  sign- 
ed this  bill,  and  we  went  on  and  talked  about 
the  pay  and  so  on,  and  she  told  me  she  thought 
the  estate  ovght  to  pay  the  bill  and  so  on  down 
the  line;  that  she  knew  she  owed  it;  she  didn't 
deny  the  debt,  and  said  if  the  estate  didn't  pay 
the  bill  she  would." 


Of  this  defendant  nyat 

"Q.  He  told  you  that  was  the  bill  for  building 
the  house,  didn  t  he?  A.  Of  course,  tbat's  what 
it  was.  He  told  me  he  wanted  me  to  sign  it. 
showing  the  work  was  done  so  the  administra- 
tor would  pay  him,  and  I  signed  it;  the  work 
was  done.  The  work  is  not  correct,  water  pours 
in  the  cellar ;  yes,  1  suppose  the  bill  is  correct" 

It  is  not  seriously  urged  that  this  would 
establish  the  contract,  and  the  contract  price, 
payments,  and  the  correctness  of  the  account 
for  additional  work  and  material.  Plaintiffs' 
petition  charges  that  they  made  the  contract 
with  H.  H.  Hall,  deceased.  Under  the  stat- 
ute plaintiff  would  not  be  competent  to  es- 
tablish the  facts  about  which  he  was  permit- 
ted to  testify.  If  the  contract  was  the  con- 
tract of  H.  H.  Hall  on  the  one  band  and 
plaintiffs  on  the  other,  then  there  could  pos- 
sibly be  no  foundation  for  making  this  evi- 
dence competent;  or,  if  the  contract  was  in 
fact  made  on  behalf  of  defendant  by  her  hus- 
band as  agent,  still  the  evidence  would  be  in- 
competent, as  the  agent  wbo  negotiated  the 
contract  was  dead  at  the  time  the  evidence 
was  offered.  The  rule  is  well  established  in 
this  state  that  where  an  agent  negotiates  a 
contract  for  his  principal,  the  death  of  the 
contracting  agent  operates  to  exclude  the 
surviving  party  who  contracted  with  him. 
Ck>lumbia  Brewery  Co.  y.  Robling  &  Menke, 
183  Mo.  App.  65,  112  S.  W.  7«7,  and  cases 
there  cited.  We  think  that  the  admission  of 
the  evidence  over  the  objection  and  exc^lon 
of  defendant  is  reversible  error.  Section 
6354,  R.  S.  1909 ;  Edwards  v.  Warner,  84  Mo. 
App.  200;  CahlU  ft  Co.  v.  ElUott.  54  Mo.  App. 
387;  First  National  Bank  v.  Hunt,  25  Mo. 
App.  170;  Grow  t.  Grow,  124  Mo.  App.  120, 
100  S.  W.  1123. 

[4]  Appellant  says  that  the  court  commit- 
ted error  In  permitting  defendant  to  be  ex- 
amined as  to  conversations  with  her  hus- 
band. The  record  does  not  disclose  any  «- 
ror  of  consequence  in  this  regard.  The  only 
thing  brought  out  on  the  croaa-examination 
of  defendant  with  reference  to  tb«  complaint 
on  this  point  Is  that  defendant  Mrs.  Hall 
stated  that  her  husband  did  not  talk  to  her 
about  making  the  contract;  that  be  made 
the  contract  himself.  While  the  defendant 
would  not  be  a  competent  witness  In  this 
case  to  prove  the  fact  that  H.  H.  Hall  made 
the  contract,  yet  her  evidenee  In  that  respect 
was  harmless. 

[6, 1]  Appellant  bases  error  upon  the  ad- 
mission in  evidence  of  the  Hen  account  This 
assignment  defendant  contends  is  well  taken, 
because  she  says  there  was  no  evidence  as  to 
the  correctness  of  thia  account,  and  no  evi- 
dence of  any  contract  as  alleged  in  the  peti- 
tion and  set  out  in  the  account.  That  is,  de- 
fendant says,  the  Hen  account  being  against 
H.  H.  Hall,  and  there  being  no  allegation  or 
proof  that  he  was  the  agent  of  defendant,  the 
account  was  not  admissible  against  her.  The 
petition  charges  that  the  defendants,  the  ad- 
ministrator, and  Mrs.  Hall  were  Indebted  to 
plaintiffs  In  the  sum  sued  for,  and  furtlier 
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cbarges  that  tbe  contract  was  made  with  H. 
H.  Hall  with  the  counsel,  knowledge,  and  ap- 
proval of  defendant.  We  think,  ao  far  as 
this  complaint  Is  against  the  admisslbllitar  of 
tbe  account,  that  It  Is  without  merit  If  the 
contract  was  made  with  her  husband  to  place 
the  Improvements  on  her  lands,  and  she 
knew  that  he  was  making  such  contract,  and 
counseled  with  blm  with  reference  thereto, 
and  then  approved  the  act  of  bis  making  the 
contract,  she  could  not  then  say  that  he  was 
not  acting  for  her.  But  defendant  says  there 
was  no  evidence  of  these  allegations  of 
knowledge,  counsel,  and  approval  on  her  part 
Tbe  evidence  disclosed  that  she  owned  tbe 
lot;  that  she  was  living  In  the  house  during 
tbe  whole  time  the  work  was  going  on ;  that 
she  made  no  objections ;  that  she  before  and 
after  her  husband's  death  directed  certain 
changes,  which  increased  the  cost  of  the  im- 
provements from  the  original  contract  price 
and  according  to  plaintiff  Marshall's  evi- 
dence, defendant  admitted  she  owed  the  debt 
We  think  this  was  sufficient  to  establish  the 
competency  of  the  lien  account  with  reference 
to  this  complaint.  But  we  sustain  appel- 
lant's assignment  that  there  was  no  evidence 
as  to  the  correctness  of  the  account ;  if  the 
lien  account  was  introduced  in  evidence  for 
the  purpose  of  proving  the  account,  etc.  It 
will  not  do  to  say  that  plaintiffs  can  make 
out  an  account  and  embody  that  account  in 
a  mechanic's  lien  paper,  and  have  it  filed  as 
provided  under  the  statute,  and  then  intro- 
duce tbat  lien  account  as  evidence  of  the 
correctness  of  the  alleged  Indebtedness.  In 
this  account  were  tbe  various  items  of 
charges  for  extras,  and  surely  the  paper  it- 
self .would  be  no  evidence  of  tbe  correctness 
and  reasonableness  of  these  charges;  nor 
would  it  be  any  evidence  of  the  correctness 
of  tbe  alleged  contract  price.  The  contract, 
the  contract  price,  the  credits,  and  the  extra 
work  and  charges  therefor  are  facts  which 
must  be  proved  like  any  other  fact.  The 
statute  (section  8223,  B.  8.  1909)  provides 
tbat  tbe  court  shall  ascertain,  by  a  fair  trial 
in  tbe  usual  way,  the  amount  of  the  indebt- 
edness for  which  the  lien  is  prosecuted.  No 
part  of  the  lien  paper  could,  under  any  cir- 
cumstances, become  competent  to  prove  the 
contract,  tbe  contract  price,  credits,  or 
charges  for  extras.  But  we  do  not  under- 
stand tbat  tbe  lien  paper  is  ever  offered  to 
prove  tbe  contract  price,  credits,  charges  for 
extras,  etc.,  but  that  the  lien  paper  is  offer- 
ed to  show  as  a  part  of  the  proof  that  plain- 
tiff must  make  to  show  that  be  has  taken  tbe 
necessary  statutory  steps  to  entitle  blm  to  a 
lien,  when  he  has  made  the  required  proof 
of  bis  contract  concerning  tbe  Improvements. 
There  was  no  evidence  tending  to  show  the 
contract,  the  contract  price,  payments  and 
balance  due  except  tbe  evidence  of  plaintiff 
Marshall,  which  we  have  held  to  be  incom- 
petent; nor  was  there  any  evidence  of  any 
character  tending  to  prove  the  correctness 
and  reasonableness  of  the  extra  charges,  ex- 


cept that  defendant  signed  her  name  to  tbe 
account  under  circumstances  given  supra. 
Plaintiffs  are  not  suing  on  an  account  stated, 
and  do  not  daim  to  be.  There,  can  be  no 
doubt  but  that  plaintiffs  must  prove  their 
account  in  the  same  manner  as  if  there  was 
no  lien  in  question.  Proof  of  the  account  is 
one  thing,  and  proof  of  facts  entitling  plain- 
tiffs to  a  lien  is  another.  Section  8223,  B. 
S.  1909;  Darlington  v.  ESdrldge,  88  Ho.  App. 
529 ;  McMillan  &  Parker  v.  Ball  &  Uunnlng, 
190  Mo.  App.  348,  177  S.  W.  815;  Slate  Go. 
T.  Cornice  &  Iron  Co.,  62  Mo.  App.  573. 

[7]  Is  Instruction  No.  1  correct  under  the 
facts  of  this  case?  This  instruction  is  as 
follows: 

"The  court  inetnicta  the  jury  that  if  you  be- 
lieve and  find  from  the  evidence  that  the  build- 
ing^  of  the  dwelling  bouse  and  improvements  de- 
scribed in  the  said  mechanic's  lien  read  in  evi- 
dence was  for  the  immediate  use,  enjoyment, 
and  benefit  of  the  said  Mamie  Hall,  and  that 
it  was  the  intention,  purpose,  and  understand- 
ing of  both  the  said  Mamie  Hall  and  the  said 
Harve  Hall,  now  deceased,  that  the  Matthews 
Sawmill  Company  should  erect  and  complete 
said  dwelling  nonse  and  improvement,  and  that 
said  erection  and  completion  was  done  in  pur- 
suance of  such  intention,  purpose,  and  under- 
standing, then  ^ou  will  find  uat  the  plaintiff 
has  established  its  mechanic's  lien  for  the  sam 
of  $623.48,  with  interest  thereon  from  tbe  28th 
day  of  November,  1916,  at  the  rate  of  6  per 
centum  per  annum,  against  the  fee-simple  title 
to  said  real  estate  described  in  said  mechanic's 
Uen." 

This  instruction  is  substantially  as  the 
one  given  In  Winslow  Bros.  v.  McCuUy  Stone 
Mason  Co.  et  al.,  169  Mo.  246,  69  S.  W.  304. 
Defendant  challenges  this  instruction  on 
three  grounds:  (1)  Because  not  based  on  any 
evidence;  (2)  because  it  assumes  the  amount 
due  plaintiff,  and  does  not  submit  that  issue 
to  tbe  Jury;  (3)  because  it  authorizes  the 
Jury  to  find  for  the  plaintiffs  without  refer- 
ence to  facts  essential  to  plaintiffs'  cause 
of  action.  Defendant  in  her  brief  points  out 
what  evidence  she  thinks  is  lacking.  She 
says  tbat  there  was  no  competent  evidence 
of  the  amount  due  plaintiffs;  the  contract 
price  for  any  improvements,  or  the  reason- 
able value  of  any  improvements.  What  we 
have  said  supra  under  the  first  and  third 
assignments  of  error  is  sufiSdent  for  the 
purpose  here.  The  question  of  the  contract 
price,  the  amount  due,  the  correctness  of 
the  charges  for  extra  work  and  material  and 
the  reasonableness  thereof  are  all  Ignored  in 
this  Instruction,  and  the  Jury  Is  told  to  find 
for  the  plaintiffs  in  a  sum  certain.  The  Jury 
were  In  effect  instructed  that  if  they  found 
the  facts  mentioned  in  tbe  Instruction,  then 
It  would  be  assumed  that  plaintiffs  had  tak- 
en all  the  statutory  steps  necessary  to  enti- 
tle them  to  a  lien.  This  was  the  only  In- 
struction in  the  case,  and  according  to  it 
under  the  most  liberal  construction,  it  would 
not  be  necessary  to  do  anything  required  by 
the  statute  to  establish  the  lien.  Respond- 
ents answer  this  last  challenge  in  this  wise: 

"There  was  no  controversy  as  to  the  date 
of  the  completion  of  the  house,  as  shown  by  the 
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statement  signed  as  correct  by  appellant,  there 
was  no  controversy  but  that  the  lien  was  filed 
on  February  16,  1916,  and  Uiere  was  uo  dispute 
but  that  the  suit  thereon  was  commencea  on 
March  11,  1916,  and  the  court  was  right  in  as- 
'  Burning  these  uncontroverted  facta  proved  in 
evidence  to  be  true." 

There  was  no  evidence,  except  the  recital 
In  the  statement  of  acconnt,"  as  to  when  the 
bouse  was  finished,  and  this  Is  only  by  Infer- 
ence, and  this  we  have  held  proved  nothing; 
and  there  Is  no  real  evidence  that  the  Hen 
was  ever  filed  in  the  office  of  the  dei^  of  the 
circuit  court.  In  Hall  v.  Johnson,  57  Mo. 
523.  the  court  said: 

"This  instruction,  it  will  be  at  once  perceived, 
tells  the  jury,  in  effect,  that  if  the  defendants 
are  indebted  as  alleged  in  the  petition,  a  lien 
on  the  property  therein  mentioned  is  thereby 
created,  regardless  of  the  question  whether  the 

Slaintiff  had  taken  the  proper  steps  to  secure  his 
en  in  the  time  and  manner  prescribed  by  law. 
And  the  error  I  have  pointed  out  is  not  cored 
or  rendered  harmless  by  anything  contained  in 
the  other  instructions  which  the  court  gave. 
The  jury;  indeed,  were  left  In  the  dark  on  the 
point  whether  any  inquiry  was  necessary  in  re- 
gard to  plaintifTs  complying  with  the  stat- 
ute in  relation  to  the  lien  he  sought  to  enforce. 
The   same   omission   to   instruct  them   in   this 

Particular  would  not  perhaps  have  been  fatal; 
ut,  when  in  addition  to  ignoring  this  essential 
point,  and  passing  it  over  in  silence,  they  are 
directly  told  that  a  lien  exists  if  indebtedness  is 
proven,  the  only  conceivable  effect  would  be  to 
exclude  from  their  consideration  as  unworthy 
of  attention  all  evidence  touching  the  matter 
to  which  I  have  referred." 

We  think  that  the  statutory  requirements 
to  establish  a  mechanic's  Hen  should  be  es- 
tablished like  other  facts,  and  submitted  to 
the  jury.  Section  8223,  E.  S.  1909;  Degonla 
V.  Railroad,  224  Mo.  564,  123  S.  W.  807; 
Slate  Co.  V.  Cornice  Iron  Co.,  62  Mo.  App. 
573;  Williams  v.  Porter,  51  Mo.  441;  MiUer 
T.  Telephone  Co.,  141  Mo.  App.  462,  126  S. 
W.  187;  Hall  v.  Johnson,  supra.  The  In- 
struction In  Wlnslow  Bros.  v.  McCuUy  Stone 
Mason  Co.  at  al.,  supra,  was  not  challenged 
on  any  of  the  grounds  upon  which  the  in- 
struction here  Is  challenged.  The  Supreme 
Court  in  that  case  said: 

"The  trial  court  instructed  the  Jury  on  this 
branch  of  the  case  as  follows." 

Then  follows  the  instruction,  which  Is  sub- 
stantially as  the  one  here ;  but  it  is  manifest 
that  there  were  other  instructions  on  the 
lien  branch  ofC  the  case. 

[t]  Plaintiffs'  petition  charges  that  the 
contract  was  made  with  H.  H.  Hall  with  the 
counsel,  knowledge,  and  approval  of  defend- 
ant; while  the  lien  account  filed  sets  forth 
that  the  work  was  done  and  materials  fur- 
nished under  a  contract  with  H.  H.  Hall  and 
defendant;  and  appellant  makes  the  point 
that  the  lien  account  was  not  admissible  In 
evidence  as  tending  to  establish  the  fact  that 
plaintiffs  had  taken  the  statutory  steps  to  es- 
tablish a  lien,  because  of  this  variance.  But 
this  contention  cannot  be  sustained.  If  de- 
fendant knew  of  the  contract,  and  counseled 
its  making,  and  then  approved  it,  as  stated 
in  the  petition,  the  lien  evidently  would  at- 


tach ;  on  the  other  hand,  if  tlie  contract  was 
made  with  defendant  and  her  huiAiand  as 
charged  In  the  lien  account,  manifestly  the 
Hen  would  attach.  So  in  either  event  the 
result  is  the  same. 

In  Brockett  Cement  Co.  ▼.  Logan,  187  Mo. 
App.  822,  173  S.  W.  727,  the  sufficiency  of 
notice  of  intention  to  file  the  lien  was  chal- 
lenged on  the  ground  that,  since  the  notice 
was  given  as  though  both  the  husband  and 
wife  had  contracted  for  the  building  when 
only  the  husband  had  done  so,  it  nullified  tlie 
notice.    There  the  court  said: 

"Objection  was  made  •  •  •  to  the  effect 
that,  since  notices  of  liens  were  given  as  though 
both  the  Logans  had  contracted  for  the  building 
when  only  the  husband  had  done  so,  it  nullified 
the  notice.  We  think  this  was  not  of  serious 
consequence,  and  did  avoid  the  lien.  So  it  is  no 
objection  to  a  recovery  that  the  petitions  were 
originally  grounded  upon  the  idea  that  both  hus- 
band and  wife  contracted  for  the  building,  when, 
in  fact,  the  wife  did  not  join.  The  statement 
in  the  case  of  Coen  v.  Bettman,  166  Mo.  App. 
671,  674  [150  S.  W.  1137],  is  founded  on  Bae- 
nell  Timber  Co.  v.  Railroad,  180  Mo.  463  [79 
S.  W.  1130]  a  case  since  overruled.  Hutchison 
V.  Safety  Gate  Co„  247  Mo.  108  [152  S.  W.  52] 
Bagnell  Timber  Co.  v.  Raiboad,  250  Mo.  519 


Bagnell  'Ximber 
[167  S.  W.  497].' 


If  such  variance  in  the  notice  would  not 
affect  such  notice,"  then  on  principle  the 
point  made  by  appellant  is  not  well  taken. 

[(]  Appellant  also  challenges  the  sufilcien- 
cy  of  the  lien  account  on  the  ground  that  the 
contract  price  Is  not  sufficient  to  support  that 
Item  in  establishing  the  lien  under  the  cir- 
cumstances of  the  case  at  bar.  In  other 
words,  appellant  contends  that  the  various 
materials,  and  prices  going  to  make  up  the 
lump  charge  under  the  contract,  should  be 
specifically  stated.  If  plaintiffs  had  proved 
their  contract  wltti  H.  H.  Hall,  still  tlie  lump 
charge  would  not  be  sufficient  to  establish  the 
lien.  The  contract  was  not  made  wltli  defenrt- 
ant  Mamie  Hall,  and  on  principle  this  case 
falls  in  that  class  of  cases  where  a  subcon- 
tractor is  seeking  to  establish  a  lien  for  work 
and  labor  or  material  furnished  against  the 
property  Independent  of  any  contract  with 
the  owner.  This  the  statute  gives  such  sub- 
contractor a  right  to  do,  but  to  do  so  he  must 
comply  with  the  statutory  requisites.  Sec- 
tion 8217,  R.  S.  1909,  provides  that  a  person 
seeking  to  establish  a  lien  must,  wltbln  the 
time  specified,  "file  with  the  clerk  of  the 
circuit  court  of  the  proper  county  a  Just  and 
true  account  of  the  demand  due  him  or  thorn 
after  all  Just  credits  have  been  given,  which 
Is  to  be  a  lien  upon  such  building  or  other  im- 
provements." What  is  a  Just  and  true  ac- 
count applicable  to  the  facts  of  the  instant 
case  is  stated,  we  think,  in  Planing  MilL 
Lumber  &  Const.  Co.  v.  Krebe,  196  Mo.  App. 
436, 193  S.  W.  622.    It  is  there  said: 

"What  !s  a  just  and  true  account  as  require*] 
by  the  statute  has  been  frequently  adjudicated. 
The  general  rule  requires  the  account  to  be  ^r- 
ly  itemized ;  but  to  what  extent  depends  some- 
what on  circumstances.  It  largely  depends  on 
the  contract  with  the  lien  claimant  under  which 
the  indebtedness   arose.     It  will  generally   be 
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fonnd  anffident  It  the  lien  acootmt  filed  ia  as 
definite  and  specific  as  the  contract  under  which 
the  labor  or  material  or  both  were  furnished. 
Kem  V.  PfafE,  44  Mo.  App.  29,  34.  If  the  land- 
owner is  given  by  the  lien  account  the  same  data 
as  was  furnished  the  subcontractor  or  material- 
man in  fixing  the  price  which  he  charged  or 
contracted  for  tofrether  with  such  price,  the  ac- 
count will  generally  be  fair  and  just  This  in- 
formation as  to  what  material,  the  quantity  and 
kind,  was  furnished  by  the  party  seeking  the 
lien  and  the  price,  or  prices,  charged  or  con- 
tracted for  must  be  shown  by  the'  lien  account, 
and  it  will  not  suffice  to  refer  tbe  landowner  to 
sontie  outside  contract,  statement,  or  estimate 
which  may  or  may  not  be  known  or  accessible  to 
such  landowner." 

Under  this  rule  to  bind  the  property  of 
defendant  Mamie  Hall,  the  lien  account 
should  have  contained  substantially  the  same 
data  as  would  have  been  furnished  plaintiffs 
had  they  been  materialmen  only,  and  had 
furnished  the  material  to  some  other  con- 
tractor for  the  construction  of  the  building. 
Further  on,  in  Planing  Mill,  Lumber  &  C!onst 
Co.  V.  Krebs,  supra,  196  Mo.  App.  437,  103  S. 
W.  623,  It  is  said: 

"The  reason  for  requiring  a  lien  statement  to 
contain  a  just  and  true  account  is  that  the  land- 
owner may  have  therefrom  what  materials  the 
lien  claimant  claims  to  have  furnished,  and 
what  prices  he  charged  therefor,  so  that  such 
landowner  may  investigate,  whether  such  mate- 
rial went  into  his  building  and  is  lienable  and 
the  reasonableness  of  the  amount  charged.  It 
will  be  seen  that  a  hen  statement  which  is  as 
definite  as  the  contract  under  which  the  mate- 
rial was  furnished  or  labor  done  will,  generally 
at  least,  supply  this  information." 

The  Supreme  Court  In  Bude  t.  Mitchell, 
97  Mo.  373,  11  S.  W.  227,  uses  this  language: 

"Many  things  are  often  included  in  these 
building  contracts  for  which  the  law  gives  no 
lien;  and  when  it  calls  for  a  just  and  true 
account,  it  means  a  fairly  itemized  account, 
showing  what  the  materials  are,  and  the  work 
that  was  done,  and  the  price  charged,  so  that  it 
can  be  seen  from  the  face  of  the  account  that 
the  law  gives  a  lien  therefor.  A  lumping  item 
of  the  whole  contract  price  on  the  one  hand,  and 
the  credits  on  the  other,  is  no  compliance  with 
the  law  at  all.  The  account  should  be  com- 
plete on  its  face,  and  a  reference  to  plans  and 
specifications  for  the  work  done  and  materials 
furnished  is  a  worthless  reference  and  adds  noth- 
ing to  the  statement.  These  liens  are  creatures 
of  the  statute,  and  the  lienor  must  make  and 
file  an  account  which  is  a  fair  and  substantial 
compliance  with  the  law.  If  he  fails  to  do  this, 
be  has  no  lien  for  the  materials  and  work  not 
thus  specified." 

Bude  T.  Mitchell  and  many  others  are  quot- 
ed In  Planing  Mill,  Lumber  &  Const.  Co.  v. 
Krebs,  supra,  where  the  authorities  are  col- 
lated, and  a  question  similar  to  the  one  here 
under  discussion  Is  considered  at  length. 
To  make  the  lien  account  containing  the 
lump  sum  admissible  as  establishing  this 
Hen,  two  things  are  necessary,  the  first  uf 
which  at  least  is  now  lacking,  to  wit:  (I) 
Competent  proof  that  H.  H.  Hall  made  the 
contract  for  the  lump  sum ;  and  (2)  that  he 
made  it  as  agent  for  his  wife.  Proof  of  the 
latter  fact  only,  or  that  Mamie  Hall  ratified 
whatever  her  husband  did,  or  subsequently 
agreed  to  pay  for  the  Improvements,  may 


!«ititte  plaintlffB  to  a  personal  Judgment 
against  her,  but  not  to  a  lien. 

[IS]  There  is  no  doubt  but  that  there  are 
circumstances,  where  the  contract  Is  made 
directly  with  the  husband  for  the  eirectioa 
of  buildings  and  improvements  on  the  wife's 
land,  that  will  Justify  a  Hen.  This  may  he  up- 
on the  theory  t)|pt  the  husband  acted  in  fact 
for  an  undisclosed  principal,  bis  wife,  or  that 
her  conduct  towards  the  improvements 
amount  to  a  ratification  of  the  contract,  or 
that  she  haa  so  «oinducted  herself  with  respect 
to  the  improvements  that  she  would  be  estop- 
ped to  deny  that  the  contract  and  improve- 
ments were  made  for  her  Immediate  use,  en- 
joyment, or  benefit.  The  statute  (section  8212, 
B.  S.  1909)  provides  that  every  mechanic  or 
other  person  who  shall  do  or  perform  any 
woi^  or  labor  upon  or  furnish  any  material, 
etc.,  for  any  building,  etc.,  under  or  by  virtue 
of  any  contract  with  the  owner  or  proprietor, 
upon  complying  with  the  mechanic's  lien  law, 
shall  have  a  lien  thereon.  Section  8234,  B. 
S.  1909,  defines  owner  or  propi^etor  as  fol- 
lows: 

"EJvery  person,  including  all  cestnis  que  trust, 
for  whose  immediate  use,  enjoyment  or  benefit 
any  building,  erection  or  improvement  shall  be 
made,  shall  be  included  by  the  words  'owner  or 
proprietor"  thereof  under  this  article,  not  except- 
ing such  as  may  be  minors  over  the  age  of  eight- 
een years,  or  married  women."    * 

[41]  The  question  as  to  whether  tbe  Im- 
provements in  the  case  at  bar  were  made 
for  the  immediate  use,  enjoyment  or  benefit 
of  defendant,  as  In  every  case,  is  one  of  fact 
to  be  determined  by  tbe  court  or  Jury,  as 
tbe  case  may  be,  from  the  circumstances. 
The  mere  fact  that  the  wife  knew  that  the  im- 
provements were  being  made  is  not  su£9clent 
to  attach  a  Hen  to  her  property ;  nor  is  It  suf- 
ficient that  she  may  have,  from  a  wifely  in- 
terest in  her  husband's  afCalrs,  made  some 
suggestions  about  the  work.  None  of  the 
cases  so  far  as  we  can  discover  lay  down  any 
fixed  rule  whereby  we  may  be  governed  In 
cases  of  tbe  diaracter  here,  but  the  eases 
holding  that  a  lien  attaches  to  a  wife's  prop- 
erty ijyhere  the  contract  was  made  with  the 
husband  rest  upon  the  fact  that  she  was  so 
identified  with  the  work,  and  gave  such  di- 
rections, and  made  such  suggestions  as  to 
amount  to  a  ratification.  In  Alexander  t. 
Perkins,  71  Mo.  App.  288,  It  is  said: 

"It  is  not  enough  of  itself  that  the  wife  shall 
see  the  improvements  going  on  and  make  no 
objection,  or  even  that  she  may  make  sugges- 
tions as  to  the  work,  etc.  Something  more 
than  this  must  appear.  Kline  v.  Perry,  51  Mo. 
App.  422,  and  cases  cited.  'It  is  only  when 
snch  evidence  Is  supplemented  by  further  proof, 
to  the  eftect  that  the  wife  actually  partici- 
pated in  the  making  of  the  improvements,  that 
IS,  by  giving  directions  as  to  the  mode  and 
manner  of  doing  the  work'  (Lime  Ck>.  v.  Bau- 
man,  44  Mo.  App.  391),  shall  in  fact  api>ear  as 
an  actor  in  proper  person  or  through  an  ap- 
pointed agent  in  securing  the  erection  of  the 
building." 

It  cannot  be  assumed  that  the  improve- 
ments were  for  tbe  immediate  use,  enjoyment. 
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or  benefit  of  the  wlf6  merely  because  she  own- 
ed the  property  or  occnples  It  with  her  hus- 
band and  family.  If  that  be  the  case,  then 
there  would  be  no  case  where  the  husband's 
contract  would  not  bind  her  prc^erty.  It 
is  pointed  out  In  Barker  v.  Berry,  8  Mo.  App. 
449,  that  the  husband  is  the  head  of  the  fam- 
ily, and  it  is  his  duty  to  furnish  the  home, 
and  that  the  wife  in  her  own  domestic  sphere 
may  give  certain  directions  about  how  she 
wants  certain  Improvements  dwie  without 
authorizing  an  inference  that  she  adepts  as 
her  own  the  contract  of  another.  In  Car- 
thage Marble,  etc.,  Co.  v.  Bauman,  44  Mo.  App. 
391,  it  is  said : 

"The  quality  or  nature  of  the  evidence  neces- 
sary to  the  establishment  of  aucb  an  issue  has 
been  the  subject  of  much  discussion  by  the 
courts  of  the  state.  It  is  admitted  by  all  that 
courts  should  guard  with  strict  jealousy  the 
rights  of  married  women  In  reference  to  their 
property.  But  this  idea  should  not  be  carried 
out  nt  the  expense  of  common  justice.  The  occu< 
pation  by  a  married  woman  of  a  luxurious  home, 
which  has  been  built  on  her  land  at  the  expense 
of  industrious  mechanics  and  materialmen,  is 
not  in  accord  with  our  ideas  of  right.  Yet  the 
courts,  in  carrying  out  the  idea  of  the  protection 
of  the  property  of  the  wife  against  the  contracts 
of  her  husl>and,  have  refused  to  give  the  mechan- 
ic a  lien  for  his  work,  when  there  was  no  evi- 
dence tending  to  show  that  the  wife  contracted 
for  the  work,  either  directly  or  through  her 
agent.  The  mere  fact  that  the  wife  knew  of  and 
assented  to  the  improvements,  where  the  hus- 
band appeared  to  be  the  actor,  has  been  held' to 
have  no  tendency,  of  itself,  to  prove  that  the 
husband,  in  making  the  contract,  acted  as  her 
agent.  It  is  only  when  such  evidence  is  supple- 
mented by  further  proof  to  the  effect  that  the 
wife  actually  participated  in  the  making  of  the 
improvements,  that  is,  by  giving  directions  as  to 
the  mode  and  manner  of  doing  the  work,  that 
the  courts  have  permitted  the  question  of  the 
husband's  agency  to  go  to  the  jnry." 

18  R.  C.  L.  901,  presents  the  matter  thus : 

"It  is  well  settled  that  a  husband  may  act  as 
agent  of  his  wife  in  the  improvement  of  her 
property,  and  while  a  mechanic's  lien  cannot  be 
created  upon  the  land  of  a  married  woman  under 
a  contract  with  her  husband  alone,  acting  mere- 
ly for  himself,  yet  if  the  husband  is  duly  act- 
ing as  his  wife's  agent,  a  claimant  under  a  con- 
tract with  him  as  agent  is  entitled  to  a  lien  for 
work  and  labor  and  for  material  furnished  in 
erecting  a  building  or  other  Improvement  upon 
her  property.  The  husband's  authority  so  to 
act  is,  however,  not  implied  from  the  marital  re- 
lation, nor  from  the  mere  fact  that  he  occupied, 
or  managed  and  controlled,  his  wife's  real  estate, 
and  it  is  generally  held  that  the  mere  knowl- 
edge of  a  married  woman  that  her  husband  is 
making  improvements  upon  her  property  is  con- 
sidered insufficient  to  establish  tiie  fact  that  he 
is  acting  as  her  agent  nor  does  ber  mere  failure 
to  dissent  from  the  proposed  transaction  import 
an  intention  to  bind  her  real  estate.  In  many 
instances  the  agency  of  the  husband  is  inferred 
from  the  circumstances,  as  when  the  wife  knew 
ihat  the  claimant  was  working  upon  the  build- 
ing, and  personally  gave  him  directions  as  to 
parts  of  the  work,  when  she  participated  in  con- 
versations between  her  husband  and  the  contrac- 
tors relative  to  the  work  during  the  time  it  was 
being  done,  and  made  no  objection  ^t  any  time, 
or  when  she  furnished  what  money  was  paid  on 
account  of  some  material  and  the  building  of  the 
house." 


The  same  text  (18  R.  0.  U  902)  on  ratifica- 
tion and  estoppel  says : 

"Though  there  may  have  been  no  original 
agency,  there  may  be  such  express  or  implied 
ratification  of  the  husband's  contract  as  to  ren- 
der a  married  woman's  land  liable  for  the  im- 
provements made  thereon.  And  while  a  conclu- 
sive presumption  of  ratification  arising  from  the 
occupation  by  a  wife  of  a  building  as  a  family 
residence,  constructed  by  her  husband  on  her 
land,  so  as  to  make  effective  a  mechanic's  lien, 
where  none  theretofore  legally  attached,  has 
been  denied,  yet  this  and  other  facts  and  circum- 
stances tending  to  show  her  knowledge  and  con- 
sent may  be  considered  in  determining  the  ques- 
tion of  ratification.  So  also,  circumstances  may 
be  shown  which  will  estop  a  married  woman 
from  denying  that  the  contract  for  such  work, 
though  made  by  her  husband  -alone,  was  made 
by  her  authority,  or  with  her  knowledge  or  con- 
sent. When  such  estoppel  is  established  against 
a  wife,  her  property  is  bound  for  the  mechanic's 
lien.  A  mere  silent  acquiescence,  under  some 
circumstances,  will  estop  a  wife  from  setting  up 
ber  title  in  defense  of  an  action  brought  tn  en- 
force a  mechanic's  lien,  as  when  her  husband 
contracts  for  improvements  on  her  property 
with  one  who  belivees  him  to  be  the  owner,  and 
she,  knowing  that  fact,  permits  the  work  to  be 
done  without  disclosing  her  title.  And  certainly 
she  is  estopped  to  assert  her  title  for  the  purpose 
of  defeating  a  lien  arising  out  of  a  contract  with 
her  husband  alone  if  she  connives  at  any  false 
representations  made  by  him  as  to  the  ownership 
of  the  property.  It  has  been  held,  however,  that 
the  mere  fact  that  a  wife  stands  by  with  knowl- 
edge that  work  is  being  done  on  her  property  by 
one  hired  by  her  husband  will  not  estop  her  to 
assert  ber  title  to  the  property  and  to  resist  the 
enforcement  of  a  mechanic's  hen,  where  nothing 
has  been  done  to  mislead  the  claimant  as  to 
the  ownership  of  the  property." 

[1 2]  We  think  this  a  close  case,  and  should 
be  tried  in  stHct  conformity  with  the  law; 
and  we  might  add  that  if  plalntUfs  desire  to 
rely  upon  estoppel,  they  should  plead  the 
facts  relied  upon  therefor.  For  the  reasons 
above  noted,  the  cause  is  reversed  and  re- 
manded. 

STURGIS,  P.  J.,  and  FARRINGTON,  J, 
concur. 


HAMRA  BROS.  v.  HERRELL  et  aL  (FER- 
GUSON, Garnishee).    (No.  2146.) 

(Springfield   Court  of  Appeals.     MissourL 
Feb.  6,  1S18.) 

1.  Sales  «=3202(1)— Sale  fob  Cash  oit  De- 
LivEBT — Passing  of  Title. 

Where  there  is  a  sale  of  cotton  for  cash  on 
delivery,  title  does  not  pass  until  the  purchase 
price  is  paid,  unless  payment  in  some  manner 
is  waived  by  the  seller. 

2.  Gabnishment  9=9230  —  Gaknishmest  op 
BuYBB  FOE  Cash  on  Dkmvkby— Payment  as 
Condition  Pbecbobnx  to  Passino  of 
Title. 

Garnishment  proceedings  having  been  serv- 
ed upon  the  buyer  of  cotton  for  cash  on  deliv- 
ery, and  payment  of  the  purchase  price  refused 
on  that  ground,  did  not  change  or  modify  the 
rule  that,  where  the  sale  is  for  cash  on  delivery, 
payment  is  a  condition  precedent  to  the  pass- 
ing of  title,  and  the  garnishment  did  not  op- 
erate like  payment  to  pass  title. 
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3.  JOSTICM  OF  THB  PXAOE  «=»87(4)— GaBNISH- 

ment^Intebbogatobies  to  Gabnishee. 
The  first  interrogatory  to  be  propounded  to 
a  f arnidiee  before  a  justice  of  the  peace,  by 
Rev.  St.  1909,  |  7733,  prescribing  the  prac- 
tice, extends  only  to  what  property,  money,  or 
effects  of  the  execution  or  attachment  defendant 
the  garnishee  has  in  his  possession  or  control 
at  the  time  of  service  of  garnishment. 

4.  Gabrishvent  «=3ll2,  233— AvoiDAircE  or 

LlABILITT  BT  GaBBIBHEE— TUBNINO  PEOP- 
EKTY  OVKB  TO  CLAIUANT  OB  EXECUTION  DE- 
FENDANT. 

A  garnishee,  after  he  was  served  with  gar- 
nishment proceeding,  could  not  extricate  him- 
self and  avoid  liability  by  voluntarily  turning 
the  execution  defendant's  cotton  over  to  a  claim- 
ant thereof,  nor  by  voluntarily  returning  the 
cotton,  which  he  had  bought  from  such  defend- 
ant, to  the  latter. 

6.  Cbopb   «=»2—Owneb8Hip— Subjection   to 
Gabnibehent— Cotton  Raised  by  Cbofpeb. 

Where  H.  made  a  crop  of  cotton  on  P.'s  land 
under  agreement  that  tney  should  share  the 
crop,  H.  being  a  mere  cropper,  and  the  relation 
of  landlord  and  tenant  not  existing,  and  H.  took 
one  load  of  cotton  to  market  and  sold  it  for 
himself,  and  thereafter  took  another  load,  which 
be  considered  to  be  P.'s,  to  sell  for  the  latter, 
and  sold  for  cash  on  delivery  to  a  third  person, 
such  third  person  was  not  subject  to  garnish- 
ment for  H.'s  debt,  since  H.  had  no  property 
in  the  cotton. 

6.  Gabnishment  ^=»62— Monet  ob  Pbopebtt 
Belonging  to  Two  or  More. 

Where  money  or  property  belonging  to  two 
or  more  is  in  the  bands  of  one  party,  such  party 
is  not  subject  to  legal  garnishment  for  an  in- 
dividual debt  of  one  of  the  part  owners. 

7.  Justices  of  the  Peace  ^=>dO  —  Fobmal 
Pleadings. 

No  formal  pleadings  are  required  in  justice 
court. 

8.  Gabnishment  ®=»144— Pleading  bt  Gar- 
nishee—Title  IN  Thibd  Person. 

Where  a  garnishee  answered  the  interroga- 
tories in  compliance  with  statute,  in  answering 
that  at  the  time  of  service  of  the  garnishment 
he  did  not  have  in  possession  any  property  be- 
longing to  the  execution  defendant,  he  was  not 
required,  in  order  to  make  proof  of  title  in  an- 
other, to  specially  plead  that  defense,  since  he 
sustained  his  answer  by  showing  title  in  an- 
other. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty;  Sterlint;  H.  McCarty,  Judge. 

Action  by  Hamra  Bros,  against  Charles 
Herrell  and  another,  wherein,  after  judgment 
for  plaintiffs,  F.  L.  Ferguson  was  garnished. 
From  a  Judgment  for  plaintiffs  against  the 
garnishee,  he  appeals.     Judgment  reversed. 

C.  G.  Shepard,  of  Caruthersvllle,  for  ap- 
pellant. J.  E.  Duncan  and  Sam  J.  Corbett, 
both  of  CaruthersTiUe,  for  respondents. 

BRADLEY,  J.  Hamra  Bros.,  merchants  of 
CarutbersTille,  had  a  Judgment  In  a  Justice 
of  the  peace  court  against  Chas.  Herrell  and 
Jennie  Herrell,  his  wife,  on  account  Appel- 
lant, F.  L.  Ferguson,  on  November  3,  1915, 
I'bonght,"  as  the  term  is  generally  used  in 
such  matters,  a  load  of  seed  cotton  brought 
to  Caruthersvllle  by  Chas.  Herrell.  Hamra 
Bros.,  execution  plaintiffs,  caused  Ferguson 
to  be  garnished.  In  the  justice  court  Judg- 
<nent  went  for  the  garnishee,  but  on  appeal 


to  the  circuit  court  a  trial  before  the  court 
and  a  jury  resulted  in  a  verdict  and  Judg- 
ment for  the  execution  plaintiffs;  and  gar- 
nishee, being  unsuccessful  in  a  motion  for 
a  new  trial,  duly  appealed  to  this  court 

The  facts  are  substantially  as  follows: 
Some  time  prior  to  the  commencement  of 
the  garnishment  proceedings  here  involved, 
execution  plaintiffs  obtained  a  judgment 
against  Chas.  Herrell  and  wife  on  a  store  ac- 
count During  the  crop  season  of  1916,  Her- 
rell cultivated  lands  belonging  to  Chas. 
Pierce.  During  a  part  of  that  year,  if  not 
during  the  whole  year,  Herrell  lived  on  the 
farm  a  part  of  which  he  cultivated.  Pierce 
was  to  furnish  the  land,  teams,  feed,  tools, 
and  necessary  family  supplies;  and  Herrell 
was  to  pay.  for  the  supplies  out  of  his  part  of 
the  crop,  which  was  one-half.  While  not 
clear  as  to  how  Herrell  should  pay  for  the 
supplies.  It  seems  that  Pierce  was  to  take 
out  of  Herrell's  half  the  amount  of  Herrell's 
account  for  supplies,  and  also  was  to  take 
out  the  picking,  and  the  remainder  of  Her- 
rell's half  would  be  turned  over  to  Herrell. 
This  was  the  second  load  of  cotton  market- 
ed from  this  crop.  Herrell  some  time  previ- 
ous had  brought  In  a  load,  and  sold  It,  count- 
ing It  as  his  own;  and  this  second  load  he 
was  counting  as  Pierce's.  When  Herrell  ar- 
rived at  the  "cotton  comer"  (the  place  In 
Caruthersvllle  where  cotton  Is  usually  taken 
for  bids)  with  the  load  of  cotton  in  ques- 
tion, Ferguson,  among  others,  bid  thereon. 
Ferguson  told  Herrell  that  if  his  bid  was  ac- 
cepted to  take  the  cotton  to  a  certain  gin, 
and  gave  Herrell  a  ticket  telling  the  man- 
ager of  the  gin  how  to  gin  the  cotton  and 
mark  the  bale  if  Ferguson  got  It.  This  was  , 
the  sum  total  of  the  transaction  between 
Herrell  and  Ferguson  as  to  the  bid.  Herrell 
says  that  after  receiving  these  bids  he  "bum- 
med around  on  the  streets  a  Icmg  time,"  and 
Ferguson  gave  htm  the  best  6ld.  He  took  the 
cotton  to  the  gin  designated  by  Ferguson, 
thereby  accepting  the  bid  made;  but  did 
not  at  the  time  he  started  for  the  gin  ad- 
vise Ferguson  that  he  had  accepted  his  bid. 
A  few  minutes  after  Herrell  had  driven 
away  from  the  cotton  corner,  one  of  the 
plaintiffs  asked  Ferguson  If  he  had  bought 
Herrell's  cotton,  and  Ferguson  said  to  plain- 
tiff: 

"I  do  not  know.  You  can't  tell  whether  you 
had  bought  the  cotton  by  bidding  on  It.  There 
were  some  other  buyers,  and  they  may  get  It" 

Shortly  thereafter  plaintiffs  caused  Fergu- 
son to  be  garnished.  When  Herrell  return- 
ed from  the  gin  to  Ferguson  with  his  ticket 
for  payment  Ferguson  advised  him  that  the 
execution  plaintiffs  had  served  garnishment 
papers  upon  him,  and  offered  to  pay  the  bal- 
ance over  the  garnishment.  Herrell  declined 
to  accept  this,  stating  that  the  cotton  belong- 
ed to  Pierce.  Herrell  at  once  notified  Pierce, 
and  Pierce  Immediately  appeared  upon  the 
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scene  and  Insisted  that  the  load,  of  cotton  be- 
longed to  htm.  Ferguson  declared  that  he 
did  not  want  to  buy  a  lawsuit  and  turned 
the  cotton  over  to  Pierce.  All  these  things 
happened  in  a  very  brief  space  of  time. 
Pierce  sent  Herrell  to  the  gin  after  the  cot- 
ton which  by  that  time  was  gUned  (perhaps 
ginned  direct  from  the  wagon),  and  the  bale 
was  taken  to  Pierce's  home,  and  by  him  aft- 
erwards sold.    Pierce  also  got  the  seed. 

Upon  these  facts  Ferguson  as  garnishee 
answered  the  Interrogatories  as  follows: 

"£^rst  Interrogatory.  F.  £>.  E^rguaon  an- 
swers and  says,  at  the  time  of  service  of  gar- 
nishment, I  did  not  have  in  my  possession  or 
under  my  control  any  property,  money,  or  ef- 
fects of  the  defendants  in  execution.  Second 
Interrogatory.  F.  I/.  Ferguson  answers  asd 
says,  at  the  time  of  service  of  garnishment,  did 
not  owe  defendant  any  money,  nor  does  he  owe 
the  defendant  any  money  now." 

Execution  plaintiffs  filed  denial  of  gar- 
nishee's answer  as  follows: 

"For  the  denial  to  the  answer  of  garnishee 
to  the  first  interrogatory  propounded  to  him, 
plaintiff  saya  that  at  the  time  of  the  service  of 
summons  of  garnishment  in  this  cause  upon  said 
garnishee,  F.  L.  Ferguson,  said  F.  Ia  Ferguson 
did  have  in  his  possession  and  under  his  con- 
trol 1,600  pounds  of  seed  cotton  of  the  value  of 
$73.80,  ti>«  property  and  effects  of  the  defend- 
ants in  the  execution  in  this  cause,  viz.  Jennie 
Herrell  and  Chas.  Herrell,  and  plaintiffs  say 
that  Buch  cotton  was  either  in  the  possession  of 
said  F.  Ll  Ferguson  as  aforesaid,  as  the  prop- 
erty of  said  defendants  in  the  execution,  or  tne 
said  defendants  had  sold  said  cotton  to  the  said 
F.  L.  Ferguson,  and  at  the  time  of  the  service 
of  summons  in  this  cause  the  said  F.  li.  Fergu- 
son had  in  his  possession  the  value  of  said  cot- 
ton belonging  to  the  said  defendants,  the  value 
of  said  cotton,  to  wit,  $73.80.  For  their  denial 
to  the  answer  of  said  garnishee  to  the  second 
.  interrogatory  propounded  to  bim,  plaintiff  says: 
That,  at  the  time  of  service  of  the  summons  of 

famishment  upon  him  in  this  cause,  the  said 
'.  Ii.  Ferguson  was  indebted  to  the  defendants 
in  the  execution  in  this  cause  in  the  sum  of 
$73.80  for  the  purchase  price  of  1,600  pounds 
of  seed  cotton  purchased  by  bim  from  the  de- 
fendants in  execution.  And  plaintiffs  further 
say  that,  after  the  service  of  summons  of  gar- 
nishment in  this  cause,  the  garnishee,  F.  L. 
Ferguson,  delivered  the  said  cotton  back  to  the 
said  defendants  or  to  some  other  person,  thereby 
seeking  to  avoid  such  garnishment  proceedings, 
or  any  liability  thereon.^' 

Appellant  garnishee  based  his  defense  up- 
on two  theories,  either  of  which  would  be 
good  if  supported  by  the  evidence:  (1)  That 
the  transaction  between  him  and  Herrell 
was  a  sale  for  cash  on  delivery,  and  that  the 
title  to  the  cotton  would  not  therefore  pass 
until  the  purchase  price  was  paid;  and  that 
since  he  was  garnished  before  payment  the 
title  to  the  cotton  at  the  time  of  the  garnish- 
ment was  not  In  bim,  and  that  the  relation 
of  debtor  and  creditor  was  not  created.  (2) 
That  Herrell  was  a  mere  cropper  of  Pierce, 
«nd  that  therefore  Herrell  and  Pierce  were 
tenants  in  common  of  the  cotton  in  the  na- 
ture of  Joint  ownership;  and  that  in  such 
-circumstances  gamlahment  would  not  lie  for 
.  a.  debt  of  Herrell  only,  and,  if  it  be  true  that 
be  bad  possession  of  the  cotton  at  the  time 


of  the  service  of  garnishment,  he' still  would 
not  be  liable. 

[1]  The  execution  plaintiffs  say  that,  even 
though  the  sale  be  for  cash  on  delivery  and 
that  the  title  would  therefore  not  pass  until 
payment  be  made,  yet  at  the  time  of  the 
garnishment  E^rguson  bad  In  his  itossesslon 
the  cotton,  which,  if  Herrell's,  would  make 
the  garnishee  subject  to  garnishment;  and, 
on  the  other  hand,  if  the  cotton  was  Herrell's 
and  the  title  passed  before  payment,  then 
Ferguson  owed  Herrell  for  the  cotton  and 
was  subject  to  garnishment.  The  execn- 
tlou  plaintiffs  further  say  that,  since  the 
garnishee  did  not  plead  in  his  answers  to 
the  Interrogatories  that  Pierce  was  the  own- 
er or  part  owner  of  the  cotton,  he  cannot 
be  heard  on  that  defense;  but  we  will 
deal  with  this  last  feature  later  on.  Did 
the  title  pass?  There  is  no  controversy 
about  the  law  where  the  sale  is  for  cash  on 
delivery.  If  there  was  ever  any  question 
about  where  the  title  rests  before  paymeut 
where  the  sale  Is  for  cash  on  delivery,  such 
has  long  since  been  settled  in  this  state.  In 
Johnson-Brlnkman  Commission  Co.  v.  Cen- 
tral Bank,  U6  Mo.  570,  22  S.  W.  816,  38  Am. 
St  Rep.  616,  the  Supreme  Court  says: 

"As  between  vendor  and  purchaser,  where  the 
sale  of  the  chattels  is  a  cash  sale,  tbe  delivery 
of  the  thing  sold  and  the  payment  of  the  pur- 
chase money  are  concurrent  acts,  and  the  for- 
mer may  reclaim  his  property  if  the  purchase 
money  be  not  paid  according  to  the  terms  of  the 
sale,  either  in  the  hands  of  the  vendee  or  of  a 
purchaser  with  or  without  notice,  of  the  tenns 
of  the  sale,  and  that  the  purchase  money  has 
not  been  paid,  provided  the  vendor  has  not 
waived  the  cash  payment,  and  has  been  guilty 
of  no  laches  or  such  conduct  as  would  estop 
him  from  so  doing." 

This  same  language  was  quoted  with  ap- 
proval In  Strother  v.  Lumber  Co.,  200  Mo. 
656,  98  S.  W.  34. 

Unquestionably  the  transaction  between 
Herrell  and  Ferguson  was  a  sale  for  cash  on 
delivery,  and  the  title  to  the  cotton  would 
not  pass  to  Ferguson  until  i>ayment  was 
made,  unless  payment  be  in  some  manner 
waived  as  above  Indicated.  We  find  no  au- 
thority from  our  state  to  the  effect  that  the 
above  principle  as  to  title  where  the  chattel 
Is  sold  for  cash  on  delivery  may  be  extended 
to  cover  the  question'  here  involved.  That 
is,  where  payment  is  prevented  only  by  gar- 
nishment proceedings,  is  payment  a  condi- 
tion precedent  in  such  charccter  of  sale  In 
order  to  pass  title?  20  Cyc.  995,  lays  down 
the  rule  thus: 

"Under  a  contract  of  sale  for  cash  on  deliv- 
ery, neither  the  vendor  nor  the  vendee  can  be 
charged  as  the  garnishee  of  the  other,  since  In 
such  case  the  delivery  and  i>ayment  are  to  b) 
concurrent  acts,  and,  upon  failure  to  deliver  tbe 
goods  or  to  make  the  stipulated  payment,  ther« 
is  a  breach  of  the  contract." 

Briggs  V.  McBwen,  77  Iowa,  303,  42  N.  V. 
303,  was  In  replevin  for  a  team  of  horses 
which  had  been  sold  for  cash  on  deUvery, 
$10  paid  at  the  time,  and  balance  to  be  paid 
next  day,  which  was  apparently  to  eonvenl- 
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ence  the  purchaser;  but  before  payment  the 
purchaser  was  garnished  by  a  creditor  of  the 
vendor,  and  on  this  ground  he  refused  to 
pay  the  balance  of  the  purchase  price.  The 
Supreme  Court  of  Iowa  said: 

"Where  the  agreement  is  that  the  property  la 
to  be  paid  in  cash  on  delivery,  and  the  property 
is  delivered,  the  sale  is  not  complete  until  pay- 
ment ifl  made.  The  garnishment  of  the  defend- 
ant was  not  a  bar  or  defense  to  this  action,  if 
the  sale  'was  on  the  condition  claimed  and 
found." 

[2]  Had  the  cotton  belonged  to  HerreU  In 
the  first  Instance  and  Ferguson  had  refused 
payment  under  the  circumstances,  HerreU 
could  have  maintained  replevin.  We  hold 
therefore  that  garnishment  proceedings  hav- 
ing been  served  upon  E^rguson  and  payment 
of  purchase  price  refused  on  that  ground 
would  not  in  any  wise  change  or  modify  the 
rule  that,  where  the  sale  is  for  cash  on  de- 
livery, payment  is  a  condition  precedent  to 
the  passing  of  title;  and  that  the  garnish- 
ment would  not  operate  like  payment  to  pass 
title.  But  notwithstanding  the  law  as  to 
payment  being  a  condition  precedent  to  pass 
title  where  the  sale  is  for  cash  on  delivery, 
execution  plaintiffs  insist,  as  above  noted, 
that  Fergnison  had  the  possession  of  the  cot- 
ton at  the  time  of  the  garnishment  and  was 
therefore  caught  In  the  first  interrogatory, 
which  would  be  true  if  Ferguson  was  gar- 
nished after  the  cotton  was  delivered;  but 
on  the  Question  of  whether  Ferguson  was  in 
possession  at  the  time  of  the  garnishment  we 
shall  presently  speak.  At  the  retjuest  of  ex- 
ecution plalntiffB,  the  court  gave  two  In- 
atmctlons: 

"(1)  The  court  instructs  tite  jury  that  if  you 
find  and  believe  from  the  evidence  that  F.  L. 
Ferguson,  at  the  time  he  was  served  with  the 
summons  of  garnishment  in  this  case,  had  in 
his  possession  money  or  property  belonging  to 
the  defendants  Chas.  Herrell  and  Jennie  Herrell, 
or  either  of  them,  then  jou  will  find  the  issues 
for  the  plaintiffs  and  against  the  said  F.  L. 
Ferguson,  even  though  you  should  find  and  be- 
lieve from  the  evidence  that  the  said  F.  L.  Fer- 
guson turned  the  property  over  to  some  one 
else  after  be  was  so  served  with  the  summons  of 
garnishment 

"(2)  The  court  instructs  the  jury  that  if  you 
find  and  believe  from  the  evidence  in  this  case 
that  F.  Ly  Ferguson,  at  the  time  he  was  served 
with  the  summons  of  garnishment  in  this  case, 
had  in  his  possession  any  money  or  property  be- 
longing to  defendants  C&as.  Herrell  and  Jennie 
HerreU,  or  either  of  them,  that  the  said  Fergu- 
son was  bonnd  to  answer  the  garnishment  and 
state  the  facts  with  reference  to  said  money 
or  property,  and  that  the  said  Ferguson  had  no 
right  to  pass  upon  the  claim  or  claims  of  any 
outside  person,  who  might  make  claim  to  the 
same.  And  in  this  connection  if  you  believe  and 
find  from  the  evidence  that  the  said  Ferguson 
had  in  his  possession  any  money  or  property  of 
the  said  Chaa.  Herrell  and  Jennie  Herrell,  or 
either  of  them,  or  any  money  or  property  turned 
over  to  him  by  said  Chas.  Herrell  or  Jennie 
Herrell,  or  either  of  them,  at  the  time  he  was 
served  with  the  summons  of  garnishment  in  this 
case,  and  that  after  being  so  served  without  any 
order  of  court  be  released  said  money  or  prop- 
erty to  the  defendants  Chas.  HerreU  and  Chas. 
B.  Pierce,  or  to  any  other  person,  yon  will  find 
the  issnes  for  the  plaintitu,  and  you  find  for 
them  in  aoch  aom  as  yon  may  find  and  believe 


from  tlie  evidence  to  be  the  amonnt  of  the  Jndg- 
raent  and  cost  due  upon  the  execution  upon 
which  the  writ  of  garnishment  issued  in  thia 
case." 

It  appears  from  these  Instructions  that 
the  execution  plaintiffs  did  not  rely  upon  the 
element  of  debt  embraced  In  the  second  in- 
terrogatory. 

[3,  4]  There  was  no  evidence  offered  tend- 
ing to  show  the  relation  between  the  time 
when  Ferguson  was  garnished  and  when  Her- 
rell deUvered  the  cotton  at  the  gin,  except  it 
came  out  incidentaUy  that  shortly  after  H&c- 
reU  drove  frpm  the  cotton  corner  one  of  the 
execution  plaintiffs  asked  him  if  he  bad 
bought  Herrell's  cotton;  then  foUowed  the 
brief  remarks  set  out  in  the  statement  of 
facts.  Some  time,  the  evidence  does  not  show 
when,  between  the  time  Herrell  drove  from 
the  cotton  corner,  and  when  he  returned  from 
the  gin,  Ferguson  was  served  with  the  gar- 
nishment papers.  This  was  evidently  an  Im- 
portant question,  because,  If  Ferguson  was 
garnished  before  Herrell  deUvered  the  cotton 
at  the  gin,  then  at  the  time  of  the  service  <^ 
the  garnishment  he  did  not  have  any  property 
of  the  execution  defendant  in  his  possession  or 
under  his  control.  The  first  Interrogatory  un- 
der the  justice  practice  extends  only  to  what 
property,  etc,  of  the  execution  or  attachment 
defendant,  the  garnishee  had  in  his  posses- 
sion  or  under  his  control  at  the  time  of  the 
service  of  the  garnishment  Section  7733,  B. 
S.  1909.  With  no  evidence  before  the  Jury 
tending  to  show  the  relation  between  the  time 
when  Ferguson  was  garnished,  and  when 
Herrell  delivered  the  cotton  at  the  gin,  there 
was  no  evidence  upon  which  to  base  either 
instruction  given  for  plaintiff  on  that  point. 
However,  we  might  say  that  Ferguson  after 
he  was  served  with  garnishment  proceedings 
could  not  extricate  himself  and  avoid  liabUl- 
ty  by  voluntarily  turning  the  cotton  over  to 
some  claimant ;  nor  could  a  garnishee  in  such 
circumstance  avoid  liabiUty  by  voluntarily 
returning  the'  chattel  to  the  vendor.  West- 
heimer  &  ^ns  y  GUler,  84  Mo.  App.  122. 

[B,  I]  What  was  the  relation  between  Her- 
rell and  Pierce  with  reference  to  this  cotton, 
and  was  it  such  that  Ferguson  was  subject 
to  garnishment  for  HerreU's  debt  in  any 
event?  We  think  not.  Under  the  facts  dis- 
closed in  the  record,  HerreU  was  a  mere 
cropper.  The  relation  of  landlord  and  tenant 
was  not  created  and  did  not  exist.  Herrell 
had  no  Interest  in,  the  land  itself,  but  the 
mere  right  to  enter  for  the  purpose  of 
cultivating  and  gathering  the  crop.  It  is  true 
that  Herrell  speaks  of  paying  a  portion  of 
the  crops  as  rent,  but  that  is  a  mere  ctmclu- 
slon.    Pierce  says  of  the  contract: 

"I  was  to  get  one-half.  •  •  *  I  furnished 
the  grub.  His  part  of  the  cotton  that  was  sold, 
I  was  to  take  out  the  picking  and  pay  h)n>  the 
rest.  All  his  account  and  the  other  half  was 
mine." 

There  did  not  seem  to  be  any  controversy 
as   to   the   contract   between   Herrell    and 
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Pierce,  and  tbls,  no  doubt,  accounts  for  the 
ftict  liat  It  does  not  more  fully  or  more 
clearly  appear  In  the  record.  But  enough  ap- 
pears to  Indicate  Its  true  character.  A  re- 
cent case  (Pearson  v.  Lafferty,  193  S.  W.  40) 
is  analogous  In  principle  to  the  case  at  bar. 
That  was  a  suit  In  replevin,  and  the  charac- 
ter of  OMitract  between  the  cultivator  and 
the  owner  of  the  land  was  similar  to  the  con- 
tract between  Herrell  and  Pierce.  The  court 
there  said: 

"That  the  relation  of  landlord  and  tenant  did 
not  exist  between  defendant  and  Bibb  we  think 
is  entirely  clear.  The  latter  was  a  mere  culti- 
vator of  defendant's  land,  a  cropper,  not  living 
thereupon,  and  having  no  estate  or  interest  in 
the  land  itself,  but  the  mere  right  to  enter  upon 
it  for  the  purposes  of  planting,  cultivating,  and 
harvesting  the  crop.  He  enjoyed  no  right  tiiere- 
to  for  any  fixed  period,  and  had  no  possession 
thereof,  to  the  exclusion  of  the  owner,  as  does 
a  tenant.  The  possession  of  the  land  is  to  be 
regarded  as  remaining  in  the  owner,  subject  to 
the  right  of  the  cultivator  to  go  upon  it  for  the 
purposes  above  mentioned.  The  relation  exist- 
ing between  the  owner  and  the  cultivator  neces- 
sarily depends  upon  the  terms  of  the  agreement 
in  each  case;  and,  though  land  be  cultivated  'on 
shares,'  a  tenancy  may  nevertheless  exist.  Un- 
der the  facts  here  present,  however,  there  can 
be  no  doubt  that  Bibb  was  not  defendant's  ten- 
ant, but  a  mere  cultivator  or  cropper,  whose 
rights  and  powers  depend  upon  the  nature  of 
the  agrepment,  which  may  be  found  to  have  been 
entered  into  between  him  and  defendant  and 
acted  upon  by  them." 

We  think  that  Pearson  v.  LafCerty,  and  au- 
thorities there  cited,  clearly  settle  the  ques- 
tion of  the  character  of  the  contract  between 
Herrell  and  Pierce.  It  is  further  said  In 
Pearson  v.  Lafferty: 

"Apart  from  divergencies  in  the  results  reach- 
ed in  the  cases,  due  to  differences  in  the  various 
agreements  involved,  there  is  considerable  con- 
flict of  authority  as  to  the  respective  interests  or 
rights  of  the  ownen*  and  the  cultivator  or  crop- 
per in  and  to  the  crop  itself.  It  appears  that 
the  trend  of  judicial  authority  is  to  hold  that  a 
contract  whereby  one  is  allowed  the  use  of  land 
to  cultivate,  the  owner  to  have  a  share  of  the 
produce  for  its  use,  will,  in  general,  at  least, 
create  a  tenancy  in  common  in  the  growing 
crop;  and  this  is  said  to  be  so,  whether  the 
a^eement  operates  as  a  lease  or  a  mere  'crop- 
ping contract.'  " 

[7,  •]  The  most  favorable  construction 
therefore  of  the  contract  between  Herrell  and 
Pierce,  In  support  of  respondents'  conten- 
tion that  Herrell  was  the  owner  of  the  cot- 
ton, wonld  make  out  a  tenancy  In  common  as 
to  the  cotton  as  between  Herrell  and  Pierce. 
If  this  construction  be  given,  still  Ferguson 
would  not  be  subject  to  garnishment.  Where 
money  belonging  to  two  or  more  Is  in  the 
hands  of  one  party,  such  party  is  not  subject 
to  legal  garnishment  for  an  Individual  debt  of 
one  of  the  part  owners.  20  Gyc.  1030; 
Macks  V.  Drew,  86  Mo.  App.  224 ;  Mercantile 
Co.  V.  Bettles,  58  Mo.  App.  384 ;  Schnellmann 
V.  Bank,  123  Mo.  App.  188, 100  S.  W.  575.  But 
Herrell  testified,  and  so  did  Pierce,  that  the 
load  of  cotton  in  question  belonged  to  Pierce. 
Tbls  was  the  second  load,  and  Herrell  had 


taken  the  first  one.  Pierce  met  Herrell  com- 
ing in  with  this  load  of  cotton,  and  Herrell 
told  him  that  it  came  from  his  (Pierce's)  part 
There  was  no  evldenoe  tending  to  show  that 
Herrell  was  the  sole  owner  of  the  cotton: 
but  execution  plaintiffs  evidently  relied  upon 
the  assumption  that  Herrell  was  a  tenant  of 
Pierce,  and  that  any  cotton  he  cultivated  was 
his  property  and  he  merely  owed  the  rent 
which  he  could  pay  in  kind.  But  appellant 
makes  the  point  that,  since  the  garnishee  did 
not  specially  plead  that  Pierce  was  the  own- 
er or  part  owner,  he  could  not  raise  that 
question.  No  objection  was  made  to  the  evi- 
dence offered  by  the  garnishee  tending  to 
show  that  Pierce  and  not  Herrell  was  the 
owner;  and,  farther,  this  cause  was  com- 
menced In  a  Justice  court,  where  no  formal 
pleadings  are  required.  The  garnishee  an- 
swered the  Interrogatories  tn  c<Mnpllance 
with  the  statute,  and,  in  answering  that  at 
the  time  of  the  service  of  the  garnishment 
he  did  not  have  In  possession  any  property 
belonging  to  defendant,  he  was  not  required. 
In  order  to  make  proof  of  title  in  another,  to 
specially  plead  that  defense.  By  showing  ti- 
tle to  b^  in  another  he  had  sustained  his  an- 
swer. 

Error  is  predicated  upon  the  giving  and  re- 
fusing of  Instructions ;  bat,  as  the  execution 
plaintiffs  cannot  recover.  It  Is  not  necessary 
to  consider  the  assignments  leveled  at  glvMi 
instructions,  or  based  upon  refused  Instruc- 
tions, except  garnishee's  refused  Instruction 
in  the  nature  of  a  demurrer  at  the  close  of 
the  whole  case.  This  Instruction  should 
have  been  given. 

It  follows  from  the  foregoing  that  the  Judg- 
ment below  should  be  reversed,  and  It  is  so 
ordered. 

STURGIS,  P.  J.,  and  FARRINOTON,  J., 
concur. 


ST.  LOUIS  BEVERAGE  CO.  v.  PLANTERS' 

GRAIN   ELEVATOR,   MULE   & 

FEED  CO.    (No.  2141.) 

(Springfield   Court   of  Appeals.     MissourL 

Feb.  6,  1918.) 

1.    COBPOBATIOKB     «=»410    —    ADTHOHITT     OF 
AOENlVM)SIBHBIBUB  AUTHORITY. 

In  reply  to  a  telegram  of  inquiry  signed  with 
defendant's  corporate  name,  which  indicated 
that  it  was  a  grain  elevator,  mule,  and  feed 
company,  plaintitt  informed  defendant's  general 
manager  of  price  of  soft  drinks,  which  it  was 
wholesaling.  Thereafter,  in  remonse  to  a  tele- 
graphic order  signed  wiUi  defendant's  corporate 
name  per  its  general  manager  by  another,  which 
telegram  emanated  from  a  point  in  Tennessee, 
defendant  shipped  a  carload  of  soft  drinks  to 
that  point,  toe  order  meantime  having  been 
confirmed  by  a  second  telegram  from  defendant's 
place  of  business  in  Missouri,  signed  in  defend- 
ant's corporate  name.  Defendant  was  engaged, 
as  its  name  Indicated,  in  the  mule  and  grain 
business,  and  its  general  manager  in  orderinK 
the  soft  drinks  was  acting  in  the  interest  of 
his  brother,  who  sold  soft  drinks  in  Tennessee. 
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Btid  that,  notwitti8t«nd}Bg  the  equitable  rule 
that  where  one  of  two  innocent  persons  must 
lose  through  the  act  of  a  third,  he  who  has  ena- 
bled the  third  person  to  do  the  act  shonld  suffer 
rather  than  the  innocetit  party,  defendant,  hav- 
ing repudiated  the  transaction  as  soon  as  it  di»- 
covered  its  existence,  cannot  be  held  liable  on 
the  theory  that,  being  a  trading  corporation,  it 
was  bound  by  the  contract  of  its  general  man- 
ager, for  while  an  agent  can  bind  the  principal 
fritbin  the  apparent  scope  of  his  authority,  yet 
a  third  person  relying  on  the  apparent  scc^m 
of  an  agent's  authori^  must  exercise  ordinary 
prudence  and  diligence,  and  the  fact  that  a  com- 
pany engaged  in  the  grain  and  mule  business 
purchased  soft  drinks  would  naturally  raise  in- 
quiry. 

2.  Sales  «=>161— AccitPTANCE— Delivebt  to 
Cabbies. 

The  delivery  to  the  carrier  cannot  be  treat- 
ed as  a  ratification  of  the  contract  binding  de- 
fendant, for  the  principle  that  delivery  to  a  car- 
rier completes  a  sale  is  based  on  the  presump- 
tion that  in  ordering  goods  which  are  to  be 
transported,  the  buyer,  by  Implication,  appoints 
the  seller  as  agent  to  select  the  carrier  and  de- 
livery of  the  goods  to  it  consummates  the  sale. 

3.  cobpobations   «=3432(0)  —  authobitt    or 
Agent— By-Law  as  Evidence. 

As  plaintiff  knew  defendant  was  conducting 
mule  and  feed  business  before  it  filled  the  order, 
and  must  have  known  that  an  order  for  a  car- 
load of  soft  drinks  was  an  imjprobable  one,  the 
admission  of  resolutions  limiting  the  authority 
of  the  general  manager  was  not  error. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Sterling  H.  McCarty,  Judge. 

Action  by  the  St  Louis  Beverage  Company, 
a  corporation,  against  the  Planters'  Grain 
Elevator,  Mule  &  Feed  Company,  a  corpora- 
tion. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

John  T.  Fitzsimmons,  of  St  Louis,  and  C. 
O.  Sbepard,  of  Camtbersville,  for  appellant. 
W^rd  &  Reeves,  of  CaruthersTllle,  for  re- 
spondent 

BRADLEY,  J.  Plaintiff,  respondent  here, 
brought  suit  against  defendant  on  an  account 
for  a  carload  of  Amber  Bead,  a  soft  drink; 
tbe  defense  was  a  general  denial  and  a  spe- 
cial plea  of  ultra  vires.  Upon  trial  below 
April  12,  1917,  before  the  court  and  a  jury 
judgment  went  for  defendant  and  plalntUf 
appealed. 

Plalntlir  is  a  corporation  of  St  Lonls,  Mo., 
engaged  In  wholesaling  soft  drinks,  and  de- 
fendant la  a  corporation  of  Carutbersville, 
Mo.,  engaged  In  buying  and  eeilhntf  mules, 
horses,  and  feed.  On  August  1, 1916,  plaintiff 
received  an  order  by  telegraph  from  Memphis, 
Tenn.,  for  105  cases,  a  carload,  of  Amber 
Bead.  This  telegram  was  signed,  "Planters 
Grain  Elevator,  Mule  and  Peed  Company,  W. 
N.  Sloan,  per  J.  P.  Sloan."  Plaintiff  im- 
mediately upon  receipt  of  this  telegram  wired 
defendant  at  Carutbersville  for  confirmation 
whether  it  was  satisfactory  to  ship  as  per 
telegram  from  Memphis,  and  received  reply 
August  2d  from  Carutbersville:  "Ship  car  of 
Amber  Bead  ordered  to  Memphis.  Rush  order. 
[Signed]  Planters  Grain  Elevator,  Mule  and 


Feed  Company."  Before  this  order  was  re- 
ceived plaintiff  had  received  a  telegram 
from  Carutbersville  signed,  "Planters  Grain 
Elevator,  Mule  and  Feed  Company,"  asking 
for  prices  on  "Amber  Bead" ;  and  in  response 
to  this  telegram  plaintiff  by  its  manager, 
David  O.  Royster,  called  by  telephone  from 
St  Louis  for  the  general  manager  of  defend- 
ant company,  at  Carutbersville,  and  the  op- 
erator put  him  in  touch  with  W.  N.  Sloan  at 
Carutbersville.  In  this  conversation  defend- 
ant quoted  prices  on  105  cases  of  Amber 
Bead.  It  does  not  appear  Just  how  long  this 
telephone  conversation  was  prior  to  the  re- 
ceipt fr<Hn  Memphis  of  tbe  order,  but  It  is 
apparent  that  It  was  only  a  few  days.  J.  P. 
Sloan  was  conducting  a  soft  drink  business 
in  Memphis  and  his  brother  W.  N.  Sloan  was 
general  manager  of  the  grain  department  of 
defendant  in  Carutbersville.  Plaintiff  insists 
that  Sloan  was  general  manager  of  tbe  whole 
of  defendant's  business,  but  we  do  not  think 
that  this  is  material.  This  carload  of  Amber 
Bead  was  not  ordered  for  defendant  but  for 
W.  N.  Sloan  personally  or  for  the  brother 
in  Memphia  Uoyster,  for  plaintiff,  looked  up 
the  rating  of  defendant  and  finding  it  satis- 
factory, on  August  7tb  delivered  tbe  105 
cases  of  Amber  Bead  to  tbe  railroad  company 
in  St  Louis  billed  to  defendant  at  Memphis. 
Defendant's  officers,  except  Sloan,  knew 
nothing  about  this  order  having  been  made 
in  its  name  until  August  11th,  at  which  time 
defendant  by  Its  president  wired  and  wrote 
plaintiff  repudiating  the  order.  Sloan  admit- 
ted he  bad  dcHie  wrong,  apologized,  and  re- 
signed. Defendant  did  not  receive  the  Amber 
Bead,  and  this  record  does  not  disclose  what 
became  of  it 

[t  ]  Plaintiff  contends  in  substance  that  de- 
fendant is  liable  for  the  shipment  because  it 
(defendant)  Is  a  trading  corporation,  and  the 
OBder  was  made  in  its  name  by  its  manager 
and  secretary,  and  plalntUt  did  not  know  of 
any  limitation  of  the  manager's  authority, 
and  had  no  information  to  put  it  on  inquiry; 
that  it  made  the  shipment  in  good  faith  look- 
ing up  the  commercial  rating  of  defendant 
Defendant  in  substance  contends  that  it  is 
not  liable  because  the  act  of  Its  agent  in  the 
premises  was  beyond  the  apparent  scope  of 
his  authority,  and  that  defendant  neither  in 
fact  nor  by  implication  ratlned  the  order; 
and  that  the  general  nature  of  its  business 
was  so  foreign  to  the  handling  of  soft  drinks, 
and  these  facts  together  with  the  facts  dis- 
closed, were  sufficient  to  put  a  prudent  person 
to  the  obligation  of  further  diligence  than 
was  exercised  by  plaintiff  before  making  the 
Shipment  Defendant  abandons  Its  theory  of 
ultra  vires,  and  relies  upon  the  principle  Just 
stated,  and  defendant  practically  concedes 
that  the  act  of  the  agent  was  without  the 
scope  of  his  authority  as  fixed  by  the  by-laws, 
and  the  usual  scope  of  transactions  covered 
by  defendant  but  urges  that  defendant  was 
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a  trading  corx)oration,  and  held  out  to  the 
public  W.  N.  Sloan  as  Its  general  manager, 
clothed  with  authority  to  conduct  Its  business, 
and  that  on  the  principle  that  where  one  of 
two  Innocent  parties  must  lose,  he  who  "has 
thus  enabled  the  other  person  to  do  the  act 
should  suffer  any  consequences  rather  than 
the  Innocent  party  who  has  placed  confidence 
In  him."  Friedman  &  Sons  v.  Kelly,  126 
Mo.  App.  288,  102  S.  W.  1068.  It  cannot  be 
urged  that  plaintiff  did  not  know  it  was 
dealing  primarily  with  W.  N.  Sloan,  because 
Just  a  few  days  before  this  shipment  was 
made  Its  manager  talked  by  telephone  with 
Sloan,  and  made  a  price  on  1U5  cases  of  Amber 
Bead,  and  this  conversation  was  brought 
about  by  plaintiff  receiving  a  telegram  signed, 
"Planters  Grain  Elevator,  Mule  and  Feed 
Company,"  asking  for  prices,  and  in  response 
thereto  plaintiff  called  for  the  general  mana- 
ger of  that  company  and  talked  with  Sloan. 
Neither  can  it  l>e  urged  that  plaintiff  had  no 
knowledge  of  the  character  of  defendant's 
business,  because  Royster  says  that  he  looked 
up  the  defendant,  and  knew  that  it  was  In  the 
mule  and  grain  business  at  Garuthersville 
before  he  shipped  the  order  to  Memphis. 
Royster  also  stated  that  he  did  not  know 
whether  defendant  had  an  ofilce  in  Memphis 
or  not  One  may  rely  upon  the  apparent  au- 
thority of  an  agent,  and  the  agent's  acts,  with- 
in that  scope,  will  bind  the  principal.  31 
Cyc.  1331,  states  the  law  thus: 

"While  as  between  the  principal  and  the 
agent  tiie  scope  of  the  letter's  authority  is  that 
authority  which  is  actually  conferred  upon  him 
by  his  principal,  which  may  be  limited  by  se- 
cret instruction  and  restrictions,  such  instruc- 
tions and  restrictions  do  not  affect  third  persons 
ignorant  thereof;  and  as  between  the  principal 
and  third  persons  the  mutual  rights  and  liabil- 
ities are  governed  by  the  apparent  scope  of  the 
agent's  authority,  which  is  that  authority  which 
the  principal  has  held  the  ogent  out  as  posses- 
sing or  which  the  principal  is  estopped  to 
deny.  The  apparent  authority  so  far  as  third 
persons  are  concerned  is  the  real  authority,  and 
when  a  third  person  has  ascertained  the  appar- 
ent authority  with  which  the  principal  has 
clothed  the  agent,  he  is  under  no  further  obliga- 
tion to  inquire  into  the  agent's  actual  authority. 
The  authority  must,  however,  have  been  actually 
apparent  to  the  third  person  who,  in  order  to 
avaU  himself  of  rights  thereunder,  must  have 
dealt  with  the  agent  in  reliance  thereon,  in  good 
faith,  and  in  the  exercise  of  reasonable  pru- 
dence, in  which  case  the  principal  will  be  bound 
by  acts  of  the  agent  performed  in  the  usual 
and  customary  mode  of  doin^  such  business,  al- 
though he  may  have  acted  in  violation  of  pri- 
vate instructions,  for  such  acts  are  within  the 
apparent  scope  of  his  authority.  An  agent 
cannot,  however,  enlarge  the  actual  authority 
by  his  own  acts  without  some  measure  of  assent 
or  acquiescence  on  the  part  of  his  principal, 
whose  rights  and  liabilities  as  to  third  persons 
are  not  affected  by  any  apparent  authority  which 
his  agent  has  conferred  upon  himself  simply  by 
his  own  representations,  express  or  implied." 

Our  courts  have  pointed  out  with  excep- 
tional clearness  the  duty  of  devolving  upon 
one  dealing  with  an  agent  under  circum- 
stances similar  to  these  In  the  case  at  bar. 
In  Friedman  &  Sons  v.  Kelly,  supra,  126  Mo. 


App.  289,  290,  102  8.  W.  1066,  lOBD,  It  Is 
said: 

"As  a  correlative  of  the  principle  whidi  affixes 
the  limitation  of  the  rule  with  respect  to  the  ap- 
parent authority  of  an  agent,  as  above  indicated, 
there  is  another  and  companion  principle  which 
enforces  a  reasonable  degree  of  diligence  upon 
those  who  deal  with  the  agent,  in  relying  upon 
bis  anparent  rather  than  his  express  authority 
to  bind  the  principal,  and  that  is,  the  person 
dealing  with  the  agent,  although  ever  so  inno- 
cent, wiU  not  be  permitted  to  ignore  all  the 
precepts  of  common  sense  pointing  contrawise 
and  rely  exclusively  upon  the  representations  or 
promises  of  the  agent,  nowever  unreasonable,  for 
the  law  with  res_pect  to  every  relation  of  life  not 
involving  intentional  fraud  or  malice,  as  we  un- 
derstand It,  sets  up  an  ordinarily  prudent  man 
as  the  standard  by  which  the  conduct  and  af- 
fairs of  other  men  should  be  governed  and  in 
consonance  with  this  standard,  a  person  dealing 
with  an  agent  is  required  to  act  with  ordinary 
prudence  and  reasonable  diligence." 

[2]  Plaintiff  inaUts  that  defendant  receiv- 
ed or  accepted  the  Amber  Bead,  and  there- 
fore ratified  the  act  of  its  agent,  and  Is  now 
estopped  to  deny  its  agent's  authority.  This 
theory  is  predicated  upon  the  principle  that 
delivery  to  the  carrier  Is  delivery  to  the  pur- 
chaser, and  thereby  the  sale  was  completed. 
There  Is  no  contention  by  plaintiff  that  de- 
fendant In  fact  accepted  or  received  the 
goods  shipped,  or  knew  that  this  order  had 
been  made  In  its  name  until  after  delivery  to 
the  carrier  in  St  Louis.  Defendant  upon 
ascertaining  the  facts  immediately  r^udlat- 
ed  the  act  of  Its  agent.  The  principle  of  law 
that  delivery  to  the  carrier  completes  the  sale 
Is  bottomed  upon  the  presumption  or  fiction 
that  in  ordering  goods  to  be  transported  by 
a  common  carrier  the  vendee  by  implication 
appoints  the  vendor  as  his  agent  to  select  a 
carrier.  Lewis  v.  Imhof,  138  Mo.  App.  375, 
122  S.  W.  329.  But  this  rule  presupposes  a 
purchaser.  If  mere  delivery  to  the  carrier 
was  all  that  Is  necessary  to  bind  the  alleged 
purchaser,  then  Indeed  would  the  business 
world  be  upset,  and  every  responsible  em- 
ployer would  be  in  constant  danger  of  be- 
ing bound  by  some  unauthorized  act  of  his 
agent,  or  if  carried  to  the  extreme,  he  might 
be  bound  by  a  stranger.  Such  of  course  is 
not  the  law,  and  appellant  does  not  so  claim. 

[I]  Plaintiff  in  its  motion  for  a  new  trial 
makes  complaint  about  certain  instructions 
requested  by  It  and  refused,  and  those  given 
at  the  Kquest  of  defendant ;  but  no  alleged 
error  Is  predicated  upon  these  instructions  in 
plaintiff's  brief,  except  under  the  assign- 
ments of  error,  and  In  the  reply  brief  where 
plaintiff  says  that  by  not  briefing  the  alleged 
error  predicated  upon  instructioos  that  it  has 
not  abandoned  them.  Plaintiff  also  alleges 
as  error  the  action  of  the  trial  court  In  ad- 
mitting in  evidence  the  defendant's  by-laws 
for  the  purpose  of  showing  the  limitations  of 
its  agent  Sloan,  and  the  character  of  Its  busi- 
ness, and  cites  Rosenbaum  v.  Gilliam,  As- 
signee, 101  Mo.  App.  126,  74  S.  W.  807.  It 
was  there  held  that  by-laws  were  not  admis- 
sible, without  connecting  proof  or  knowledge 
<m  the  part  of  the  plaintiff;   bat  we  think 
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that  In  the  lastant  case  no  error  was  made  In 
this  respect,  because  plaintiff's  agent  said 
that  he  lo<Aed  np  defendant  before  he 
8hlpi)ed,  and  knew  that  defendant  was  con- 
ducting a  mule  and  feed  business,  and  know- 
ing this  nrast  have  known  that  an  order  for 
a  carload  of  soft  drinks  would  not  likely  be 
a  remote  necessity  In  the  conduct  of  that 
bnsiness. 

We  haye  carefully  examined  the  whole  reo- 
ord,  and  are  of  the  opinion  that  the  Judg- 
ment below  was  for  the  right  party.  It  fol- 
lows, therefore,  that  the  Judgment  should  be 
affirmed ;  and  it  is  so  ordered. 

STDR6IS.  P.  X,  and  FABRINGTON.  X, 
concur. 


DB  ROUSSB  T.  WBST  et  al.     (No.  15723.) 

(St.  LonJs  Court  of  Appeals.    MiaaourL     Jan. 

23,  1918.) 

1.  Railboadb  4=3350(16)  —  CaosaiNO  Acci- 

DKNTS— CONTRIBtrrORT       NBGUOENGE— QUES- 
TIONS FOB  JUBT. 

Evidence  held  to  pregent  a  question  for  the 
jary  whether  plaintUt  driving  a  wagon  should 
have  stopped  to  listen  before  attempting  to 
cross  the  track  ahead  of  a  coasting  freight  train 
of  whose  approach  no  warning  was  given. 

2.  Tbial   «=>296(4,  5)   —  Conbteuction   or 

ClHABQE  AS  A   WHOLE. 

In  action  for  injuries  at  a  railroad  crossing, 
where  plaintiff  rdied  on  general  negligence  and 
the  humanitarian  doctrine  and  violation  of  a 
freight  train  speed  ordinance,  and  defendant  set 
up  contributory  negligence,  tin  instruction  on  the 
violation  of  the  ordinance,  though  it  omitted  ref- 
erence to  the  defense  of  contributory  negligence, 
was  not  prejudicial,  where  other  instructions 
fully  covered  contributory  negligence. 

3.  Tbial     ®=!>262— Instbuctions— Conflict- 
ma  Thbobies. 

In  such  action,  it  was  proper  to  permit  all 
the  theories  of  plaintiff  to  go  to  the  jury  upon 
sufficient  evidence;  reliance  on  the  oumanita- 
rian  doctrine  being  insufficient  to  constitute  an 
admission  of  contributory  negligence,  provided 
the  facts  relied  on  were  not  incmisistent  and 
self -contradictory. 

Appeal  from  Circuit  Court,  Perry  County; 
Peter  H.  Hnck,  Judge. 

Action  by  William  De  Bousse  against 
Thomas  H.  West  and  others,  as  receivers  of 
the  St.  Louis  &  Sau  Francisco  Ballroad  Com- 
pany. Judgment  for  plalntUt,  and  defendants 
appeaL    Affirmed. 

W.  P.  Evans,  of  St.  Louis,  and  W.  X  Orr, 
ot  Springfield,  for  appellants.  P.  B.  Hood, 
of  Perryrllle,  for  respondent 

BECKER,  J.  In  this  case  the  respondent, 
plaintiff  below,  recovered  a  Judgment  for 
^,000  for  personal  Injuries  received  by  him 
In  a  collision  between  one  of  appellants'  lo- 
comotives and  a  wagon  in  which  plaintiff  was 
riding.  The  defendants  In  due  course  bring 
this  appeal. 

PlalntlS's  petition  seeks  to  recover  on  the 
following  grounds:  First.  The  violation  of 
an  ordinance  of  the  city  of  St.  Marys,  Ma, 


limiting  the  speed  at  freight  trains  to  six 
miles  per  hour.  Second.  The  violation  of  an 
ordinance  of  the  city  of  St  Marys,  requiring 
a  watchman  to  be  stationed  on  the  advancing 
end  of  all  locomotives,  cars,  and  trains,  while 
being  operated  or  run  within  the  corporate 
limits  of  said  city.  Third.  The  f&llure  to 
give  the  statutory  cross-road  signals.  Fourth. 
In  addition,  It  is  alleged  that  the  plaintiff 
was  in  a  place  of  peril,  and  that  the  em- 
ployes of  defendant  saw,  or  by  the  exercise 
of  proper  care  could  have  seen,  plaintiff's 
peril  in  time  to  have  stopped  the  train  or  to 
have  slackened  its  speed  so  as  to  have  avoid- 
ed the  colllBlon. 

The  answer  was  a  general  denial  and  a  plea 
of  contributory  negligence. 

The  collision  occurred  within  the  corpo- 
rate Umlts  of  the  city  of  St  Marys,  Mo.,  at 
the  Intersection  of  the  main  tracks  of  the  de- 
fendants' railroad  company  and  Pine  street 
The  railroad  tracks  in  question  ran  through 
St  Marys  on  the  banks  of  the  Mississippi 
river,  and  at  the  point  in  question  the  tracks 
consisted  of  a  main  line  and  a  side  track 
or  switch.  These  tracks  ran  parallel  with 
each  other  and  as  close  together  as  the  safe 
operaticm  of  cars  over  each  track  would  per- 
mit The  tracks  run  almost  east  and  west, 
the  main  track  being  the  nearer  of  the  two 
to  the  river.  Pine  street,  where  it  intersects 
the  said  tracks,  runs  almost  north  and  south. 

Plaintiff  was  driving  a  wagon,  drawn  by  a 
team  of  gentle  mules,  north  along  Pine  street 
toward  the  river.  The  view  from  Pine  street 
to  the  north  la  obstructed  by  buildings  along 
the  side  of  defendants'  tracks,  and  on  the 
day  in  question  the  plaintifTs  view  was  fur- 
ther obstructed  by  a  box  car  which  was  stand- 
ing an  the  side  track  either  immediately  next 
to  or  very  near  the  point  where  Pine  street 
crosses  the  said  railroad  tracks,  so  that  plain- 
tiff could  not  see  down  the  main  line  until 
he  passed  the  box  car  which  was  standing 
on  said  side  track.  Plaintiff  testified  that  as 
he  drove  down  Pine  street  and  past  the  box 
car  on  the  side  track,  he  glanced  dovm  the 
track  and  saw  no  train  and  did  not  hear  any, 
and: 

"I  glanced  np,  and  I  never  seen  nor  heard 
none.  After  I  got  just  about  on  the  main  track, 
I  glaaced  down  again  and  seen  it  I  suppose  it 
was  between  30  and  40  feet  from  me.  Or  course, 
I  may  have  been  a  little  excited,  and  I  started 
to  whip  my  team,  and  I  i>elieve  if  I  had  had  a 
young  team  I  would  have  made  it  all  right;  and 
the  train  hit  the  wagon  and  I  started  to  jump, 
but  whether  the  wagon  hit  me,  or  the  train  hit 
me,  I  could  not  say.  *  •  •  Q.  Was  the  train, 
at  the  time  you  discovered  it  making  any  noise? 
A.  No,  sir." 

On  cross-examination  plaintiff  testified  that 
lie  did  not  stop  his  team  before  he  started 
across  the  trades ;  that  he  looked  twice,  the 
first  time  he  looked  was  Just. as  aooa  as  he 
got  past  the  box  car,  and  the  second  time  was 
when  the  mules  were  on  the  main  track,  but 
whether  the  mules,  at  the  moment  he  saw 
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tbe  engine,  bad  tbelr  forefeet  on  the  track 
or  their  entire  bodies,  he  was  unable  to  say. 
Tbe  mules  were  walking  at  tbe  time  at  tbe 
rate  of  three  miles  per  hour. 

The  plat  Introduced  in  evidence  below 
shows  that  the  west  rail  of  the  side  track  is 
6.75  feet  from  the  corner  of  tbe  building 
which  stands  at  tbe  intersection  of  Pine 
street  and  said  tracks.  The  said  side  track 
has  a  width  of  4.95  feet,  and  there  was  a  dis- 
tance between  tbe  side  track  and  the  main 
line  of  9.45  feet;  tbe  main  line  in  turn  was 
4.95  feet  In  width. 

Willis  Morrison,  a  witness  for  plaintiff, 
testified  that  be  was  driving  a  wagon  imme- 
diately behind  the  plaintiff;  that  the  train, 
which  consisted  of  an  engine  and  some  eight 
or  ten  freight  cars,  came  along  with  the 
steam  shut  off  and  was  not  making  any  noise 
but  was  coasting ;  that  he  did  not  hear  any 
bell  ringing,  nor  did  he  hear  any  whistle; 
that  he  saw  plaintifTs  mulee  were  Just  on 
the  main  track,  and  the  train  some  20  to  30 
feet  away  when  the  plaintiff  raised  up  and 
began  to  whip  tbe  males  in  bis  endeavor  to 
get  across  the  tracks;  that  "the  train  was 
running  along  tolerable  pert,"  probably  ten 
miles  an  hour;  be  saw  the  box  car  on  tbe 
side  track,  and  tbe  end  of  it  was  extending 
halfway  across  the  sidewalk  of  Pine  street. 
He  further  stated  that  tbe  train  ran  two 
rails  in  length  after  colliding  with  plaintiff's 
wagon,  which  it  struck  between  tbe  front 
and  rear  wheels. 

Anotber  witness,  E.  B.  Shoults,  testified 
be  saw  tbe  train  going  by  bis  borne;  that 
bis  attention  was  drawn  to  it  by  the  fact 
that  it  did  not  whistle  or  ring  a  bell ;  that 
It  went  by  at  a  speed  of  about  10  to  15  miles 
per  hour.  His  home  was  within  300  steps  of 
tbe  Pine  street  crossing. 

Charles  Nelson  testified:  That  be  saw 
plaintiff  Just  before  he  got  to  the  switch  or 
side  track.  That  he  saw  bim  drive  on,  and 
when  plaintiff  got  on  the  main  Une  he  looked 
down  tbe  track.  That  it  was  impossible  for 
plaintiff  to  have  seen  the  engine  before  that 
time.  That  plaintiff  then  raised  up  and  be- 
gan whipping  his  team.  Plaintiff  Jumped 
when  tbe  team  was  on  tbe  main  line.  Tbe 
train  hit  the  wagon  and  ran  over  plaintiff. 
Witness  did  not  hear  any  whistle  blown,  nor 
did  be  hear  any  ringing  of  the  bell.  When 
the  collision  occurred,  the  witness  was  sit- 
ting down  eating  bis  lunch  and  was  within 
150  feet  of  tbe  place  of  tbe  accident.  When 
plaintiff's  mules  were  on  the  main  line,  the 
train  was  about  76  to  80  feet  away  from 
him,  and  tbe  front  wheels  of  plaintiff's  wag- 
on were  on  tbe  west  rail  of  tbe  main  track 
when  plaintiff  saw  the  engine.  That  the 
train  was  coming  along  at  a  rapid  speed  up 
to  within  75  to  80  feet  of  tbe  crossing,  and 
was  making  some  noise  tip  to  that  point,  but 
from  there  on  it  was  not  making  any  noise 
and  was  coasting  along.  That  tbe  speed  of 
the  train  did  not  slacken  until  it  got  within 


3  or  4  feet  of  plalntlfiTs  wagon.  That  tbe 
train  ran  about  a  rail  and  a  half  to  two 
rails  in  length  after  it  struck  plaintiff's  wag- 
on. He  farther  testified  that  there  was  a 
box  car  on  the  side  track  wbidi  was  stand- 
ing 4  feet  from  tbe  offset  of  the  boilding 
next  to  the  intersection  of  Pine  street  and 
tbe  railroad  crossing;  that  plaintiff's  team 
was  moving  between  3  and  4  miles  an  hour. 
At  one  time  be  stated  that  the  train  was  go- 
ing three  or  four  times  as  fast  aa  tbe  wagon, 
and  at  anotber  time  that  the  speed  of  tbe 
train  was  between  6  and  0  miles  an  hour. 

H.  H.  Sheer  testified  that  tbe  box  car  was 
about  one  foot  north  of  the  side  walk. 

BenJ.  Lukefhar  testified  that  the  end  of 
the  box  car  was  near  the  end  of  the  side- 
walk on  the  side  of  Pine  street  just  a  little 
north  of  tbe  comer ;  that  quite  a  few  town's 
people  looked  at  tbe  box  car  Immediately 
after  the  accident,  and  he  remembered  tliat 
it  was  close  to  tbe  street 

One  William  P.  Smith  testified  that  be  had 
been  a  locomotive  engineer  for  over  20  years ; 
that  a  locomotive  of  tbe  type  in  question 
pulling  10  freight  cars,  if  tbey  were  loaded, 
and  running  at  a  speed  of  6  miles  per  hour 
on  a  dry  track,  could  be  stopped  in  about  15 
feet  and  if  the  speed  was  8  miles  per  hour 
at  25  feet,  and  if  8  to  9  miles  per  hour  with- 
in 30  feet. 

One  Robert  McAtee  testified  tbat  be  bad 
been  a  locomotive  engineer  for  over  12  years ; 
that  he  knew  tbe  particular  crossing  at 
which  plaintiff  was  injured,  having  passed 
over  It  in  an  engine  approximately  2,500  to 
3,000  times,  and  tbat  be  was  familiar  with 
tbe  type  of  engine  tbat  collided  with  plain- 
tiff's wagon ;  that  an  engine  of  tbat  type,  in 
hauling  10  loaded  cars  over  this  crossing  on 
a  dry  track,  when  running  at  the  rate  of  6 
miles  per  hour,  could  be  stopped  within  14 
to  15  feet;  running  8  miles  within  17  feet; 
10  miles  within  22  feet. 

L.  R.  Tucker  testified  that  be  saw  tbe 
train,  and  In  his  opinion  it  was  running  be- 
tween 8  and  10  miles  an  hour;  that  be  did 
not  bear  either  the  bell  ringing  or  any  whistle 
sounded ;  tbat  be  did  hear  the  report  of  tbe 
exhaust  of  the  engine  just  about  the  time  it 
started  up,  which  was  some  1,500  feet  or 
more  from  tbe  scene  of  tbe  collision. 

James  McClain,  one  of  the  witnesses  for  de- 
fendant, testified:  Tbat  be  was  up  at  the  de- 
pot, 1,500  feet  from  the  place  where  the  col- 
lision occurred,  and  saw  the  train  start  away 
from  tbe  water  tank.  l%at  he  heard  the  en- 
gineer blow  the  whistle  as  it  left  the  water 
tank,  but  that  he  did  not  bear  them  blow  the 
whistle  or  ring  the  bell  after  they  bad  gone 
from  there  up  to  the  time  they  had  struck 
plaintiff's  wagon.  That  the  train  pulled  out 
pretty  fast  "They  were  headed  at  a  pretty 
good  lick,  I  beard  them  say  that  they  bad 
lost  an  hour's  time  waiting  and  they  bad  to 
get  out  of  there."  In  answer  to  tbe  question 
as  to  whether  the  train  was  puffing  or  going. 
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along  without  puffing,  answered:  "They  were 
gliding  along  pretty  smooth."  In  his  opinion 
the  train  was  going  10  to  12  miles  an  hour. 

The  engineer  In  charge  of  the  engine  testi- 
fied that  he  did  not  see  the  plaintiff  antll  he 
was  directed  by  the  fireman  to  stop ;  that  at 
the  time  the  fireman  called  to  him  the  train 
was  moving  about  6  miles  an  hour ;  that  he 
Immediately  made  an  emergency  atop;  that 
the  front  of  the  locomotive  was  perhaps  5  feet 
from  the  wagon  when  he  started  to  stop; 
that  the  coupling  between  the  engine  and  the 
tank  was  standing  on  the  crossing  about  35 
feet  after  he  did  stop  the  train.  He  was  sure 
that  the  bell  was  not  ringing  as  they  ap- 
proached the  crossing,  but  that  they  had 
blown  two  short  blasts  of  the  whistle  at  the 
time  they  started  up  from  the  water  tank. 
As  the  fireman  called  to  blm,  and  "when  I 
looked  up  the  team  were  on  the  rlghthand 
side,  with  the  front  wheels  and  bed  of  the 
wagon  coming  off  on  the  rlghthand  side." 

The  fireman  on  the  engine  testified:  That, 
as  they  approached  the  crossing  at  Pine 
street,  he  had  Just  finished  patting  cool  Into 
the  fire  box  and  had  gotten  up  Into  his  seat  to 
look  out  ahead,  when  he  saw  plaintiff  and  a 
team  of  mules  about  20  feet  ahead  of  the  en- 
gine. Plaintiff  was  whipping  his  mules  with 
the  ends  of  his  lines,  trying  to  get  across  and 
avoid  a  collision.  That  he  called  to  the  ea- 
gineer  to  stop,  which  the  engineer  did,  mak- 
ing an  emergency  stop.  That  when  the  en- 
gine was  brought  to  a  stop  it  was  about  16 
feet  beyond  the  crossing.  That  the  engine  was 
moving  at  about  6  miles  per  hour  when  the 
witness  first  saw  the  plaintiff.  Ib&t  the  en- 
gine had  been  brought  to  a  ati^  after  the  en- 
gineer, "started  to  stop.  In  about  20  feet." 

In  addltltm  to  the  testimony  set  out  above, 
the  record  contains  two  sections  of  an  or- 
dinance of  the  city  of  St.  Marys  Introduced 
by  the  plaintiff.  One  of  the  sections  of  the 
ordinance  limits  the  speed  of  other  than  pas- 
senger trains,  cars,  engines,  or  locomotives, 
within  the  corporate  limits  of  the  city  of  St. 
Marys,  to  not  Exceed  six  miles  per  hour.  The 
other  section  of  the  ordinance  requires  any 
locomotive,  engine,  car,  or  train  being  run 
through  the  corporate  limits  of  the  city  in  the 
daytime,  to  have  a  watchman  on  the  advanc- 
ing end  of  such  locomotive,  car,  or  train. 

The  plaintiff's  case  was  submitted  to  the 
Jury  on  the  humanitarian  doctrine,  as  well  as 
upon  the  question  of  the  negligence  of  defend- 
ants in  the  alleged  violation  of  the  ordinance 
Umltlng  the  speed  of  freight  trains  to  not  ex- 
ceed six  miles  per  hour. 

The  first  assignment  of  error  is  that  the 
plaintiff  was  permitted  to  Introduce  in  evi- 
dence the  two  sections  of  the  ordinance.  We 
have  examined  the  record  carefully,  as  well  as 
the  objections  made  below  by  the  defendants' 
learned  counsel  at  the  time  the  ordinance  was 
offered  in  evidence,  and  we  hold  the  court 
proberly  allowed  the  plaintiff  to  Introduce  it. 

The  next  error  assigned  is  that  the  court 
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erred  in  refusing  to  direct  a  verdict  for  the 
defendants  at  the  close  of  all  the  evidence  on 
the  part  of  the  plaintiff  and  again  at  the  close 
of  all  the  evidence  in  the  case,  because  the 
plaintiff,  as  a  matter  of  law,  was  guilty  of 
contributory  negligence  which  was  the  proxi- 
mate cause  of  the  accident. 

[1]  In  view  of  the  testimony  in  the  case, 
can  we  hold  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  for 
failing  to  stop  and  listen  before  he  started  to 
drive  Ills  team  across  the  defendants'  tracks? 
It  must  be  remembered  that  nearly  all  the 
testimony  on  this  point  was  to  the  effect  that 
the  engine  and  cars  were  approaching  the 
crossing  making  very  litUe  noise.  As  most  of 
the  witnesses  put  it,  the  engine  had  the  steam 
shut  off  and  the  train  was  "coasting."  In  ad- 
dition, it  is  admitted  that  the  bell  was  not 
ringing.  With  this  state  of  facts  before  us, 
can  we  say  as  a  matter  of  law  that,  If  plain- 
tiff bad  in  point  of  fact  stopped  his  wagon 
and  listened,  be  could  have  heard  the  ap- 
proaching train?  The  facts  in  this  record 
fall  clearly  within  the  rule  of  law  as  laid 
down  in  the  case  of  I>onobue  v.  Railroad,  91 
Ma  357,  2  S.  W.  424,  3  S.  W.  848,  where  the 
court  held  that  one  attempting  to  cross  rail- 
road tracks  at  street  crossings  where  the 
view  of  the  tracks  is  obstructed  cannot  be 
held  guilty  of  contributory  negligence  in  fall- 
ing to  stop  and  listen  for  the  train,  when  It 
does  not  appear  from  the  evidence  that  be 
oould  have  heard  the  train  had  he  stopped 
and  listened. 

As  was  said  In  Kennayde  v.  Railroad,  4S 
Mo.  255,  loc.  dt  261: 

"The  citizen  who,  on  a  public  highway,  ap- 
proaches a  railway  track,  and  can  neither  see 
nor  hear  any  indications  of  a  moving  train,  is  not 
chargeable  with  negligence  for  assuming  that 
there  is  no  car  sufficiently  near  to  make  the 
crossing  dangerous." 

In  the  Instant  case,  we  hold  that  whether 
the  plaintiff  should  have  stopped  to  listen 
before  attempting  to  cross  the  tracks  was  a 
question  for  the  jury,  and  an  examination  of 
the  instruction  given  by  the  court  for  the  de- 
fendants shows  that  this  question  was  prop- 
erly submitted  to  the  Jury.  See  Jackson  v. 
Ballroad  (Sup.)  189  S.  W.  381. 

[2]  The  assignment  of  error  that  appel- 
lants lay  most  stress  upon  Is  the  giving  of 
instruction  No.  2  for  the  plaintiff.  This  in- 
struction, it  is  contended  by  appellants,  sub- 
mitted the  case  to  the  Jury  upon  the  humani- 
tarian doctrine,  and  that  in  said  instruction 
the  speed  of  the  train  is  sdbmltted  as  an  ele- 
ment therein.  Learned  counsel  for  appel- 
lants is  in  error.  A  careful  reading  of  the 
record  convinces  us  that  there  was  ample 
testimony  offered  tending  to  prove,  not  only 
the  allegations  in  the  petition  sufficient  to 
submit  to  the  Jury  the  question  of  whether 
the  plaintiff  was  entitled  to  recover  under 
the  humanitarian  doctrine,  but  also  to  sub- 
mit the  question  of  the  negligence  of  the  de- 
fendants as  to  the  alleged  violation  of  the 
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speed  ordinance  which  limited  freight  trains 
to  six  miles  per  hour.  Instruction  No.  1,  for 
plaintiff,  correctly  and  fully  submitted  the 
question  on  the  humanitarian  doctrine.  In- 
struction No.  2  we  hold  was  Intended  to  and 
did  submit  to  the  Jury  the  allegation  of  the 
negligence  of  defendants  based  upon  a  viola- 
tion of  the  speed  ordinance.  The  said  In- 
struction does,  however,  omit  any  reference 
to  the  defendants'  defense  that  the  plaintiff 
was  guilty  of  contributory  negligence;  but 
an  Instruction  given  for  the  defendants  spe- 
cifically and  fully  sets  this  out.  The  instruc- 
tion at  first  blush  might.  If  standing  alone 
and  read  apart  from  the  case  by  reason  of 
its  wording,  lead  one  to  believe  that  It  was 
Intended  to  cover  the  humanitarian  doctrine; 
but,  when  read  as  part  of  the  case  and  in 
connection  with  the  other  instructions  given, 
It  is  not  open  to  such  construction.  As  to  the 
omission  of  any  reference  therein  to  the  d»- 
fendants'  defense  of  plalntiCT's  contributory 
negligence,  we  must  hold  that.  Inasmuch  as 
It  .was  fully  covered  by  defendants'  Inatruc- 
tl<»,  this  omission,  under  the  facts  in  the  In- 
stant case,  was  not  prejudicial  error.  As 
was  said  in  the  case  of  Bettoki  t.  Northwest 
Coal  &  Mining  Co.,  180  S.  W.  1021,  loc.  dt 
1023: 

"A  farther  objection  to  plaintiff's  instructions 
is  that  they  purport  to  cover  the  whole  case 
and  direct  a  verdict,  but  omit  defendant's  de- 
fense of  contributory  negligence.  The  instruc- 
tions, standing  alone,  are  subject  to  this  criti- 
cism. But  they  are  cured  by  those  given  for  de- 
fendant, whicii  clearly  make  known  to  the  jury 
that  no  verdict  should  be  rendered  for  plaintiff 
if  be  was  guilty  of  negligence.  The  rule  in  this 
state  is  that  if,  in  the  submission  of  case  by  an 
instruction  for  plaintiff  purporting  to  cover  the 
whole  case  and  directing  a  verdict,  the  defend- 
ant's defense  of  contributory  negligence  is  omit- 
ted, it  is  reversible  error,  unless  defendant  cov- 
ers the  omission  by  instruction  of  bis  own,  thus 
presenting  a  set  of  instructions,  taken  as  a 
whole,  that  clearly  submit  the  whole  case.  Ow- 
ens V.  Railroad,  96  Mo.  170,  181,  8  S.  W.  350, 
6  Am.  St.  Rep.  30 ;  Lange  v.  RaUroad,  208  Mo. 
458,  477,  478,  106  S.  W.  660;  Anderson  v. 
Railroad,  161  Mo.  411.  427,  428.  61  S.  W.  874; 
Fugler  V.  Bothe,  117  Mo.  475,  491,  22  S.  W. 


1113;  Meadows  v.  life  Ins.  Co.,  129  Mo.  76i,  97, 
31  S.  W.  578;  50  Am.  St.  Rep.  427:  State  ex 
reL  V.  Hope,  102  Mo.  410,  42§,  14  S.  W.  985; 
Patterson  v.  Evans,  254  Mo.  293,  304-308,  162 
S.  W.  179 ;  Ellis  v.  Railway  Co.,  234  Mo.  657, 
679,  138  S.  W.  23:  Hughes  v.  Railroad,  127  Mo. 
447,  462.  30  S.  W.  127 ;  State  v.  Tatman,  264 
Mo.  357,  373,  175  S.  W.  69.  As  stated  by  us  in 
Holman  v.  City  of  Macon,  177  S.  W.  1078,  these 
authorities  have  been  followed  in  a  great  nam' 
ber  of  decisions  by  the  courts  of  appeus." 

[31  The  next  point  raised  by  defendants  Is 
that  in  submitting  his  case  to  the  Jury  upon 
the  humanitarian  doctrine  plaintiff  thereby 
admits  bis  own  contributory  negligence,  and 
is  therefore  barred  from  submitting  any  oth- 
er theory,  for  his  recovery,  to  the  Jury,  even 
though  such  other  act  of  negligence  be  plead- 
ed in  plalntUTs  petition,  and  that  on  the 
ground  that  snch  other  alleged  acts  of  negli- 
gence are  inconsistent  with  sndi  humanita- 
rian doctrine. 

It  is  no  longer  open  to  argument  but  that 
the  plaintiff  has  a  right  to  plead  all  negligent 
acts  whether  common  law  or  statutory  all  in 
one  count,  and  that  an  act  of  negligence 
which  brings  the  case  within  the  humanita- 
rian rule  can  be  alleged  along  with  other 
acts  of  negligence,  provided  the  acts  whidi 
bring  the  case  under  the  hnmanitarlan  rule 
and  the  other  acts  of  negligence  alleged  are 
not  inconsistent  and  self-contradictory.  In 
the  case  before  us,  the  acts  alleged  aa  bring- 
ing the  case  under  the  humanitarian  rule 
and  the  other  act  of  negligence  which  is  the 
alleged  violation  of  the  speed  ordinance  are 
not  inconsistent,  and  the  plaintiff,  having  ad- 
duced proof  sufficient  to  take  either  assign- 
ment to  the  Jury,  was  properly  permitted  to 
have  both  submitted  to  the  Jury  under  prop- 
er instructions. 

We  have  examined  the  several  assignmenta 
of  error  made  by  appellants  and  find  no  prej- 
udicial error,  and  the  Judgment,  being  for 
the  right  party,  is  accordingly  affirmed. 


REYNOLDS.  P.  J., 
cor. 


and  AUuBN,  J.,  con- 
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BBITT  ▼.  HARPER  et  aL    (No.  117.) 
(Supreme  Court  of  Arkansas.    Jan.  28,  1918.) 

1.  CorBTB    4=396(1)  —  FOBVKB    DBOIBIOHB    MB 
AT7THORITIK8— RULCa    OF    PBOPBBn. 

The  former  decisions  of  the  Supreme  Gonrt 
holding  tliat  a  tax  salo  is  void  where  the  levy- 
ing conrt  which  levied  the  county  taxes  couven* 
(d  on  the  third,  instead  of  the  nrst,  Monday  in 
October,  as  required  by  law,  will  not  be  review- 
ed after  they  have  become  rules  of  property. 

2.  Taxation  «=>796(4)  —  Canomxatiok  of 
Tax  Deeds— Biort  to  Reuef. 

While  one  claiming  only  by  advene  posses- 
sion would  not  be  entitled  to  have  her  title 
qnieted  as  against  a  void  tax  deed,  whore  she 
bad  been  in  possession  only  six  years,  where 
she  also  was  a  mortgagee  in  iioBaession  she  was 
entitled  to  have  the  deed  canceled. 

Appeal  from  Union  Chancery  Court;  Jas. 
M.  Barker,  Chancellor. 

Suit  by  Mrs.  Mary  Harper  and  others 
against  H.  I>.  Britt  From  a  decree  granting 
a  part  of  the  relief  sought,  defendant  ap- 
peals, and  plaintiffs  bring  a  cross-appeaL 
Affirmed  on  appeal  and  reversed  and  remand- 
ed on  cross  appeal,  with  Erections. 

Geo.  M.  Le  Groy,  of  EI  Dorado,  for  appel- 
lant W.  B.  Patterson,  of  M  Dorado,  for 
appellees. 

SMITH,  J.    One  John  Daniels  purchased 
three  40-acre  tracts  of  land  in  1802  from  one 
J.  J.  Cottrell,  and  about  this  time  Daniels 
executed  a  deed  of  trust  on  the  land  to  a 
Dr.  Harper,  for  $820,  to  secure  the  payment 
of  a  note  for  that  amount,  and  it  is  said  that 
this   loan   represented   the  purchase  money 
of  the  land.    Daniels  went  into  possession  of 
the  land  and  Improved  a  i>ortlon  of  It,  but 
failed  to  discharge  the  deed  of  trust.    Prior 
to  his  death,  Dr.  Harper  assigned  the  note 
and  deed  of  trust  to  his  wife,  and  in  1908, 
the  debt  remaining  unpaid,  Mrs.  Harper  took 
from  Daniels  a  deed  to  the  land,  which  she 
supposed  conveyed  the  entire  tract,  but  which 
failed,  in  fact,  to  Include  the  40  In  contro- 
versy here.    Mrs.  Hari)er  was  represented  in 
the  transaction  by  one  W.  E.  Mason,  who  ex- 
plained that  the  deed  did  not  Include  this 
40,  because  It  bad  been  sold  for  the  nonpay- 
ment of  taxes,  and  that  he  desired  that  matter 
closed  before  taking  the  deed.    He  also  testi- 
fied that  he  canceled  the  deed  of  trust  of 
record  In  so  far  as  It  related  to  the  two  40*8 
conveyed  In  the  deed,  but  that  he  left  the 
deed  of  trust  unsatisfied  as  to  the  remain- 
ing 40,  because  the  deed  of  trust  was  not  lo  be 
fully  satisfied  until  the  title  to  that  tract  of 
land    bad  been  cleared,   and  the  testimony 
is  to  the  effect  that  Mrs.  Harper  took  posses- 
sion of  this  40  along  with  the  other  two,  and 
that,  while  she  assumed  that  she  was  taking 
possession  under  a  deed  conveying  the  three 
40*8,  ber  attitude  as  to  the  disputed  40  was 
that  of  a  mortgagee  in  possession.    Daniels 
left   tbe  land  In  possession  of  one  Jordan 
Wyslnger,    who    cultivated    the    land    dur- 


ing tbe  year  1906,  but  paM  no  rent  thereon 
to  any  one.  There  is  conflicting  testimony 
In  regard  to  the  possession  of  the  land  from 
and  after  1908  to  tbe  year  1911,  since  which 
time,  according  to  the  finding  of  the  court 
below  and  the  preponderance  of  the  evidence, 
Mrs.  Harper  has  had  continuous  possession. 

Appellant,  Britt,  by  quitclaim  deed,  ac- 
quired the  titl<^  of  a  tax  purchaser,  and  im- 
mediately undertook  the  assertion  of  that 
title  by  bringing  suits  for  rent  and  other 
purposes,  and  by  putting  his  tenants  in  pos- 
session of  a  portion  of  the  land. 

Mrs.  Harper  and  her  tenant  thereupon 
brought  this  suit  to  enjoin  Britt  from  bring- 
ing a  multiplicity  of  suits  against  her  and 
her  tenant,  and  i^e  prayed  also  for  the  can- 
cellatifln  ot  the  outstanding  tax  title.  An 
answer  and  cross-complaint  was  filed  by 
Britt  in  which  Mrs.  Harper's  title  and  pos- 
session were  denied,  and  Britt  alleged  his 
own  atle  under  the  tax  deed  to  his  grantor, 
and  there  was  a  prayer  for  possession,  Xor  an 
accounting  as  to  rents,  and  for  a  decree 
quieting  and  confirming  Britt's  own  title.  A 
r^ly  to  the  answer  and  cross4»mplalnt  was 
filed.  In  which  It  was  alleged  that  the  tax 
sale  under  which  Britt's  grantor  purchased 
was  void,  for  the  reason  that  the  levying 
court  which  undtttook  to  levy  the  taxes  for 
the  year  1902  (the  taxes  for  the  nonpayment 
of  which  the  land  was  sold)  convened  on  the 
third  Monday  in  October,  1902,  and  not  on 
the  day  required  by  law  for  said  court  to  be 
held. 

The  chancellor  made  findings  of  fact 
upon  all  the  disputed  Issues  In  the  case, 
and  we  are  unable  to  say  that  any  of  these 
findings  are  clearly  against  the  preponderance 
of  the  evidence.  The  court  found  that  Mrs. 
Harper  had  had  continuous  possession  of  tbe 
land  for  the  polod  only  of  six  years,  and, 
as  she  was  unable  to  produce  any  evidence 
of  a  paper  title,  the  court  denied  ber  prayer 
that  her  title  be  quieted.  The  court  further 
found  that  the  quorum  or  levying  court  of 
Union  county  convened  for  the  first  time 
in  the  year  1902  on  the  third  Monday  of 
October,  at  which  date  the  taxes  were  levied, 
and  that  the  sale  of  the  land  for  tbe  non- 
payment of  these  taxes  was  void.  The  court 
further  found  that  Mrs.  Harper,  through  her 
tenant,  had  entered  into  the  possession  of  the 
disputed  land  under  the  assumption  that  her 
deed  therefor  described  the  land,  and  it  also 
appears  that,  in  any  event,  her  attitude  was 
that  of  a  mortgagee  in  possession  under  an 
agreement  for  a  deed,  and  that,  as  such, 
she  had  the  rig^t  to  maintain  an  action  to 
enjoin  Britt  from  Interfering  with  her  pos- 
session and  to  cancel  the  outstanding  tax 
title  as  welL 

The  court  made  perpetual  the  temporary 
restraining  order  whl<^  bad  been  Issued  dur- 
ing the  pendency  of  Qie  litigation,  thereby 
perpetually  enjoining  Britt  from  interfering 
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with  her  possession,  and  Brltt  has  appealed 
from  this  decree.  For  the  reasons  stated  In 
the  decree,  that  Mrs.  Harper  had  not  had  the 
possession  of  the  land  for  a  period  of  seven 
years,  and  because  she  bad  no  paper  title 
thereto,  the  court  refused  to  grant  her  the 
affirmative  relief  of  canceling  the  outstanding 
tax  title,  although  the  court  held  that  the 
sale  upon  which  that  title  vf^s  based  was 
void  for  the  reasons  previously  stated,  and 
refused,  on  that  account,  to  award  Brltt  the 
,  possession  of  the  land.  Mrs.  Harper  prayed  a 
cross-appeal  from  this  decree. 

[1]  Appellant  concedes  that  the  court  prop- 
erly held  the  tax  sale  void  under  the  au- 
thority of  the  eases  of  Berger  v.  Lutterloh,  69 
Ark.  576,  68  S.  W.  37,  and  of  HlUtard  v. 
Bunker,  6$  Ark.  340,  68  B.  W.  362,  where  It 
was  held  that  a  sale  of  land  for  nonpayment 
of  taxes  Is  void  where  the  levying  court  which 
levied  the  county  taxes  convened  on  the 
third.  Instead  of  the  first,  Monday  In  Octob«. 
Appellant  presents  a  strong  argument  against 
the  correctness  of  these  decisions.  But,  in- 
asmuch as  they  have  become  rules  of  prop- 
erty, we  decline  to  review  them,  and  affirm 
the  action  of  the  court  below  In  heading  tbe 
tax  sale  void. 

[2]  Upon  the  authority  of  the  case  of  Rl<di- 
ards  V.  Howell,  196  S.  W.  483,  the  actltm  of 
the  court  in  denying  Mrs.  Harper  the  affirm- 
ative relief  of  quieting  her  title  would  have 
been  proper  had  her  right  to  this  relief  been 
predicated  alone  upon  her  adverse  possession. 
But  this  relief  should  have  been  granted  her 
upon  another  theory,  and  that  la  that  she 
was  a  mortgagee  In  possession  and,  as  audi, 
had  the  right  to  take  the  necessary  and  prop- 
er action  to  protect  that  possession,  and  the 
court  should  therefore  have  canceled  the  tax 
title. 

The  decree  of  the  court  below  will  there- 
fore be  affirmed  on  the  appeal,  and  reversed 
upon  the  cross-appeal,  and  the  cause  will  be 
remanded  with  directions  to  the  court 
below  to  cancel  the  outstanding  tax  title. 


HANET   V.    JOHNSON   et   aL 

SAME  V.  HANEY  et  al. 

(No.  112.) 

(Supreme  Court  of  Arkansas.    Jan.  2S,  1918.) 

1.  Beplevin   «=»90  —  Tbial  —  Taking   Oabe 
from  the  jubt. 

Where  in  a  suit  in  replevin  the  plaintiff 
testitietl  tliat  she  bad  no  interest  In  the  cotton 
involved,  and  the  undisputed  evidence  showed 
that  she  did  not  own  it,  to  instruct  the  jury 
to  find  for  the  defendant  was  not  error. 

2.  Appeai.  and  Ebbob  <S=>259— Review— Ne- 
cessity or  Exceptions  Below. 

Where  plaintiff  sued  in  replevin  to  recov- 
er certain  cotton,  and  at  the  conclusion  of  Uie 
testimony  her  father's  request  to  interveae  as 
the  owner  of  the  cotton  was  refused,  to  which 
he  did  not  except,  as  to  him  there  was  noth- 
ing to  review. 


'  3.  Appeal  and  Ebbob  4=b877(7)  —  Bbvixw— 

iNTEBVENnON^PEBSOHB     ENTTTLBD     TO     BE 

SDBSTrruTKD — Objection  by  Anotheb. 
Where  in  a  suit  in  replevin  plaintiff's  fa- 
ther asked  to  be  allowed  to  intervene,  claiming 
ownerahip  of  the  cotton  involved,  wbich  inter- 
vention the  court  refused,  and  to  which  rule 
plaintiff  excepted,  held,  that  plaintiff  suffered 
no  prejudice  to  her  rights  thereby,  and  could 
not  except  for  her  father. 

4.  Pasties   ^:348  —  Intbbvention — ^iHTEUsr 
IN  Subject  or  Suit. 

In  a  suit  to  collect  for  cotton  sold,  where  an 
intervener  disclaimed  any  interest  in  the  cot- 
ton, and  testified  that  she  had  mortgaged  it  to 
her  father,  the  court  did  not  err  in  ignoring 
her  interploa  and  instructing  the  jury  to  de- 
termine whether  the  cotton  waa  owned  by  her 
father  or  another  claimant. 

5.  JuDOMEifr  «=353— CoNrassioN  Aftcb  Ac- 
tion Bbouobt. 

Where  defendants  admitted  that  they  ow- 
ed either  plaintiff  or  the  intervener  a  certain 
amount  for  the  cotton,  wUdi  amount  they  failed 
to  deposit  with  the  court,  they  cannot  complain 
of  judgment  being  r«idered  against  them  for 
such   amount. 

6.  Chattel   Mobtoaqeb   «s»153  —  Nkcbssttt 

OF  FtLINO. 

Where  a  mortgage  on  rent  crops  wag  nei- 
ther reduced  to  writing  nor  filed  for  record  as 
required  by  Kirby's  Dig.  i  5396,  the  mortgagee's 
lien  was  mferior  to  the  rights  of  a  pnrcbaaer 
thereof. 

Appeal  from  Circuit  Court,  Lawrence  Ooan- 
ty;   Dene  H.  Coleman,  Judge. 

Suits  by  Pearl  Haney  against  Rnfe  John- 
son, B.  H.  Haney,  and  others,  and  by  B.  H. 
Haney  against  D.  Bloom,  Pearl  Haney,  and 
others.  Prom  a  Judgment  In  each  case  fbr 
B.  H.  Haney,  Pearl  Haney  and  others  appeal. 
Affirmed. 

These  are  companion  cases  and  resulted 
from  the  same  transaction.  The  same  state- 
ment of  facts  will  be  necessary  to  determine 
the  Issues  in  the  appeal  In  each  caae,  and  one 
opinion  win  suffice. 

Pearl  Haney  owned  a  farm  In  Randolph 
county,  Ark.,  and  Rufe  Johnson  made  a  crop 
of  corn  and  cotton  on  It  on  the  shares.  B. 
H.  Haney,  a  brother  of  the  husband  of  Pearl 
Haney,  claiming  to  have  purchased  an  Inter- 
est in  the  crop,  gathered  a  part  of  the  cotton 
and  disposed  of  it  to  D.  Bloom,  a  giimer.  No. 
5021  Is  a  replevin  suit  Instituted  by  Pearl 
Haney  against  Rufe  Johnson  to  obtain  pos- 
session of  the  cotton  disposed  of  by  B.  EL 
Haney,  or  In  lieu  thereof  to  obtain  Judgment 
for  Its  value.  B.  H.  Haney  filed  an  inter- 
plea  in  which  he  claimed  the  cotton  by  pur- 
chase from  Pearl  Haney.  The  case  was  com- 
menced In  the  circuit  court  and  was  tried  be- 
fore a  Jury.  B.  H.  Haney  and  other  witness- 
es for  hijn  testified  to  a  state  of  facts  whieli 
established  his  claim  to  the  cottcm.  Their 
testimony  was  the  same  as  in  case  No.  5022. 
and  will  be  stated  more  in  detail  later.  Pearl 
Haney  testified  that  she  had  given  her  fa- 
ther an  equitable  mortgage  on  the  rents.  It 
does  not  appear  that  this  mortgage  was  ever 
reduced  to  writing  and  filed  for  record.  Her 
father,  D.  W.  Fender,  corroborated  her  tesrti- 
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moor  bi  this  respect  Pearl  Haney  also  de- 
nied that  she  had  sold  the  cotton  to  B.  H. 
Haney.  Fender  admitted  that  he  directed 
the  suit  to  be  brought  In  his  daughter's  name. 
At  the  concluedon  of  the  testimony  Fender 
asked  to  be  permitted  to  intervene  and  claim 
the  cotton  as'  his  own.  The  court  refused  to 
grant  him  permission  to  file  his  Intervention, 
and  Pearl  Haney,  the  plaintiff  In  the  case, 
excepted  to  the  ruling  of  the  court,  and  In  her 
motion  for  a  new  trial  assigned  as  error  the 
action  of  the  oourt  In  refusing  to  allow  Fen- 
der to  file  his  Intervention. 

In  No.  5022,  B.  H.  Haney  sued  D.  Bloom 
and  the  Lawrence  County  Bank  on  a  check 
given  him  by  Bloom  on  the  bank.  The  facts 
In  this  case  are  that  B.  H.  Haney,  claiming 
to  have  purchased  It  from  Pearl  Haney  and 
her  husband,  gathered  some  cotton  grown  by 
Bufe  Johnson  on  the  farm  of  Pearl  Haney 
and  sold  It  to  D.  Bloom,  a  glnner,  for  the 
earn  of  $79.66,  and  Bloom  gave  him  a  check 
on  the  lAwrence  County  Bank  for  that  sum. 
Haney  cashed  the  check  at  the  Pocahontas 
State  Bank,  and  In  due  course  the  check  was 
presented  to  the  Lawrence  County  Bank  for 
payment.  In  the  meantime  Pearl  Haney  had 
notified  Bloom  that  she  claimed  the  cotton, 
and  Bloom  In  turn  notified  the  bank  not  to 
pay  the  check.  Bloom  had  at  the  time  suffi- 
cient funds  In  the  bank  for  the  payment  of 
the  check.  The  bank  refused  payment  as  re- 
quested by  Bloom  and  Pearl  Haney.  The 
check  was  protested  for  nonpayment:  The 
protest  fees  amounted  to  $4.75.  After  the 
Lawrence  County  Bank  refused  to  cash  the 
check,  B.  H.  Haney  redeemed  It  from  Poca- 
hontas State  Bank.  Bloom  and  the  Lawrence 
County  Bank  filed  a  motion  In  the  Justice 
court  setting  up  these  facts  and  asking  that 
Pearl  Haney  be  made  a  party  defendant.  The 
court  granted  their  request  and  she  entered 
her  appearance  to  the  action.  The  court,  aft- 
er hearing  the  evidence  Introduced  by  the 
plaintiff  (there  being  none  Introduced  by  the 
defendants),  rendered  Judgment  In  favor  of 
the  plaintiff  for  the  amount  of  the  check  and 
the  protest  fees.  Pearl.  Haney  appealed  to 
the  circuit  court.  There  her  father,  D.  W. 
Fender,  filed  an  Intervention  In  which  be 
stated  that  he  was  the  equitable  owner  of  the 
cotton  and  entitled  to  the  proceeds  thereof 
and  especially  the  check  which  was  the  sub- 
ject-matter of  the  suit.  He  alleged  that  the 
check  was  the  proceeds  of  cotton  raised  on 
the  land  of  Pearl  Haney  and  that  the  cotton 
had  been  mortgaged  to  him  to  secure  certain 
Indebtedness  and  that  his  mortgage  Included 
the  rents  on  the  land.  On  the  trial  of  the 
case  B.  H.  Haney  testified  that  Rufe  John- 
son made  a  share  crop  on  the  land  of  Pearl 
Haney,  and  that  the  cotton  in  question  was  a 
part  of  that  cr<^;  that  he  purchased  from 
Pearl  Haney  and  her  husband  her  Interest 
in  the  crop  before  It  was  gathered  and  gave 
them  therefor  a  pair  of  horses ;  that  he  paid 
full  value  for  the  crop  at  the  time  and  be- 


lieved be  was  getting  a  good  title  thereto. 
Other  witnesses  testified  that  Pearl  Haney 
admitted  to  them  after  the  sale  that  she  and 
her  husband  had  sold  her  Interest  In  the  crop 
to  B.  H.  Haney  for  the  horses.  B.  H.  Haney 
gathered  a  part  of  the  cotton  and  sold  It  to 
D.  Bloom  for  $79.65,  which  was  Its  full  value. 
Pearl  Haney  testified  tliat  she  had  no  Inter- 
est In  the  crop ;  that  she  had  mortgaged  her 
rmts  to  her  father  for  a  debt  due  him,  and 
that  the  rents  belonged  to  him;  that  the 
mortgage  was  not  reduced  to  writing.  Her 
testimony  was  corroborated  by  that  of  her 
father.  She  also  denied  that  she  had  sold  the 
cotton  to  B.  H.  Haney.  She  stated  that  her 
husband  sold  her  Interest  in  the  crop  to  Ha- 
ney without  her  knowledge  and  consent,  and 
that  he  had  no  authority  to  do  so.  In  a  short 
time  thereafter  she  and  her  husband  sepa- 
rated. 

In  case  No.  5021  the  court  told  the  Jury 
that  the  undisputed  evidence  showed  that  the 
cotton  did  not  b^ong  to  the  plaintiff.  Pearl 
Haney,  and  instructed  it  to  return  a  verdict 
for  B.  H.  Haney  for  possession  of  the  cotton. 
In  case  No.  5022  the  court,  after  giving  a 
short  history  of  the  case  to  the  Jury  said  that 
practically  the  only  question  for  the  Jury  to 
determine  from  the  evidence  Id  the  case  was 
whether  or  not  at  the  time  the  check  was  giv- 
en the  plaintiff,  B.  H.  Haney,  was  the  owner 
of  the  cotton  or  whether  D.  W.  Fender  was 
the  owner  thereof  and  entitled  to  the  money 
called  for  by  the  check.  The  court  further 
told  the  Jury  that  the  burden  of  proof  was 
upon  B.  H.  Haney  to  show  that  he  was  the 
owner  of  the  cotton  for 'which  the  Instruction 
was  given.  The  court  also  gave  to  the  Jury 
instructions  Nos.  4  and  5.  The  Instructions 
are  as  follows: 

"(4)  If  you  find  from  the  evidence  from,  a  pre- 
ponderance or  greater  weight  of  the  evidence 
that  it  was  Haney's  crop,  wliy  he  would  be 
entitled  to  judgment  at  your  hands  for  the 
amount  stated— there  is  no  controversy  about 
the  amount 

"(5)  If  you  believe  from  the  evidence  that  the 
cotton  was  the  property  of  the  intervener,  why 
it  would  be  your  duty  to  return  a  verdict  for 
him  for  tbe  amount  claimed.  Unless  you  be- 
lieve that  it  was  D.  W.  Fender's  cotton,  your 
verdict  shouM  be  for  plaintiff,  B.  H.  Haney." 

The -jury  returned  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  check  and  tbe  pro- 
test fees.  A  separate  appeal  was  taken  from 
the  Judgment  In  each  case. 

W.  B.  Beloate,  of  Walnut  Ridge,  for  aK)el- 
lants.  W.  P.  Smith  and  G.  M.  Gibson,  both 
of  Walnut  Ridge,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  [1-S]  As  to  the  replevin  snlt  No. 
S021  but  little  need  be  said.  Pearl  Haney 
testified  that  she  did  not  have  any  Interest 
in  the  cotton  Involved  In  that  case,  and  did 
not  claim  any  Interest  therein.  She  was 
corroborated  by  the  testimony  of  her  father. 
Therefore  the  court  properly  told  the  Jury 
that  the  undisputed  evidence  showed  that 
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she  was  not  the  owner  of  the  cotton.  But 
it  ts  claimed  by  her  that  the  court  erred  in 
directing  a  verdict  for  the  defendant.  The 
basis  of  this  claim  ia  that  D.  W.  Fender  at 
the  conclusion  of  the  testimony  asked  to  be 
allowed  to  intervene  and  claim  the  cotton 
and  the  court  refused  to  allow  him  to  do  so. 
The  record  shows  that  at  the  conclusion  of 
the  evidence  Fender  asked  to  be  allowed  to 
Intervene  and  that  the  court  refused  to  allow 
him  to  do  so.  Fender  saved  no  exceptions 
to  the  ruling  of  the  court  and  filed  no  motion 
for  a  new  trial.  Therefore  under  the  set- 
tied  rules  of  this  court  there  ia  nothing  for 
the  court  to  review  as  to  him.  It  is  true 
the  record  shows  that  Pearl  Haney  except- 
ed to  the  ruling  of  the  court  in  refusing  to 
allow  her  father  to  intervraie  anS  claim  the 
cotton,  and  made  the  action  of  the  court  one 
of  the  grounds  in  her  motion  for  a  new  trial. 
It  is  obvious,  however,  that  she  could  not 
act  for  Fender.  She  sufTered  no  prejudice 
to  her  rights  by  the  action  of  the  court  in 
refusing  to  allow  Fender  to  Intervene,  and 
there  was  no  error  in  the  court  directing  a 
verdict  for  the  defendant. 

[4]  In  No.  5022  it  is  insisted  that  the 
court  erred  in  dismissing  the  interplea  of 
Pearl  Haney  and  refusing  to  allow  her  to 
have  her  rights  decided  by  the  jury.  The 
record  does  not  show  that  the  court  made 
any  order  dismissing  her  interplea.  We 
presume  that  her  contention  in  this  behalf 
is  based  upon  the  instructions  given  by  the 
court.  It  will  be  remembered  that  the  court 
told  the  jury  that  the  only  question  for  it 
to  determine  from  the  evidence  was  wheth- 
er or  not  at  the  time  the  check  was  given  B. 
H.  Haney  was  the  owner  of  the  cotton,  or 
whether  D.  W.  Fender  was  the  owner  there- 
of and  entitled  to  the  amount  of  the  check. 
Pearl  Haney  disclaimed  any  interest  in  the 
cotton,  and  testified  that  she  had  mortgaged 
the  rents  to  har  father.  He  corroborated 
her  testimony.  It  is  obvious  then  that  the 
court  did  not  err  in  defining  the  issue  to 
the  Jury  in  so  far  as  she  was  concerned. 

[5]  It  is  next  contended  that  instructions 
numbered  4  and  5  are  inconsistent  with  each 
other.  These  instructions  are  set  out  in  the 
statement  of  facts  and  need  not  be  repeated 
here.  Tt  is  evident  that  all  the  parties  to 
the  actl<«  considered  the  issue  to  be  wheth- 
er or  not  B.  H,  Haney  or  Fender  owned  the 
crop.  All  the  parties  agreed  that  Bloom 
gave  full  value  for  the  cotton,  and  that  he 
owed  some  one  for  it.  Bloom  and«the  bank 
in  their  answer  admitted  that  they  owed 
some  one  for  the  cotton.  They  stated  that 
Pearl  Haney  gave  than  notice  not  to  pay  the 
smotmt  of  the  check  to  B.  H.  Haney.  They 
asked  that  they  hold  the  amount  due  mi  the 
check  subject  to  the  order  of  the  court 
They  withheld  payment  on  the  check  at  the 
request  of  Pearl  Haney,  and  if  they  wished 
to  escape  judgment  for  the  money  and  the 


payment  of  costs  In  the  action  they  should 
have  d^rasited  the  money  in  court  It  is 
obvious  that  they  could  not  bold  the  money 
in  their  hands  which  they  admitted  belong- 
ed to  either  Bloom  or  D.  W.  Fender  and  es- 
cape a  judgment  against  them  for  the 
amount  of  the  check.  The  right  of  B.  H. 
Haney  to  recover  depended  upon  whether 
or  not  be  bad  purchased  the  crop  from  Pearl 
Haney.  According  to  his  testimony  he  pur- 
chased the  crop  in  good  faith  from  her  and 
paid  full  value  therefor.  His  right  to  re- 
cover was  made  to  depend  upon  the  truth 
of  his  testimony  in  this  regard.  Pearl  Ha- 
ney dolled  that  she  had  made  the  sale  to 
him,  but  the  jury  has  settled  this  disputed 
question  of  fact  In  favor  of  B.  H.  Haney. 

[I]  D.  W.  Fender  could  have  no  daim 
against  Haney  to  the  crop>  for  the  mort- 
gage of  the  rents  to  him  by  his  daughter 
was  never  reduced  to  writing  and  filed  for 
record  as  required  by  the  statute.  Klrby's 
Digest,  {  6S96.  Therefore  he  acquired  no 
lien  superior  to  the  right  of  B.  H.  Haney  if 
the  latter  was  a  bona  fide  purchaser  of  tlie 
crop. 

It  follows  that  the  judgment  in  each  case 
should  be  aflSrmed. 


MOORB  T.  THOMAS.    (No.  121.) 
(Supreme  Court  of  Arkansas.    Jan.  28,  1918.) 

1.  Appdai.  and  Errob  <s=»994(2),  095  —  Re- 
view— Questions  or  Fact. 

The  jury  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  tho  weight  to  be  at- 
tached to  their  teatimony. 

2.  Appkai,  and  Ekbob  *=>1001(1)— Rkview— 
Questions  or  Fact. 

In  an  action  on  a  note  which  defendant 
claimed  was  a  forgery,  where  there  was  sub- 
stantial evidence  to  support  the  verdict  for 
plaintiff,  it  will  not  be  disturbed. 

3.  Appbjll  and  BlBBOB  ^=>d90(2)  —  Recobd  — 
Matters  Pebsented  fob  Review— Rumnos 
on  evidbncb. 

The  alleged  error  in  ruling  that  certain  pa- 
pers were  admissible  cannot  be  considered 
where,  though  they  were  offered  and  the  court 
ruled  that  they  were  admissible,  the  bill  of  ex- 
ceptioDB  does  not  show  that  they  were  intro- 
duced. 

4.  Appeal  and  Ebbob  4=»260(1)  —  Resebva- 
TiON  or  Grounds  op  Review— Exceptions. 

The  admission  of  a  letter  for  the  purpose- 
of  comparing  the  signature  thereto  with  the 
signature  to  the  note  sued  on  cannot  be  consid- 
ered where,  though  defendant  objected  to  the 
evidence,  he  saved  no  exception. 

Appeal  from  Circuit  Court,  Miller  County; 
Geo.  R.  Haynie,  Judge. 

Action  by  Mrs.  Mollie  B.  Thomas  against 
B.  B.  Moore.  From  a  judgment  for  plaintitr. 
defendant  appeals.     Affirmed. 

Webber  &  Webber,  of  Texarkana,  for  ap- 
pellant Jno.  N.  Cook,  of  Texarkana.  for 
appellee. 

HTTMPHRETS,  J.  Amiellee  brought  salt 
before  a  justice  of  the  peace  tn   Garland 
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townsblp,  Miller  county,  Ark.,  against  appel- 
lant to  recover  a  balance  due  upon  a  note 
in  the  sum  of  $460,  purported  to^are  been 
rigned  by  appellant  on  January  5,  1915,  (or 
borrowed  money.  Appellant  defended  against 
the  note  on  the  ground  that  It  was  a  forgery. 
Appellee  obtained  Judgment  against  appel- 
lant in  the  magistrate's  court,  from  which 
an  appeal  was  taken  to  the  drcnlt  court  of 
Miller  county,  and  the  cause  was  there  tried 
upon  the  same  issue,  and  a  verdict  and  Judg- 
ment rendered  in  favor  of  appellee  for  $222.- 
90.  Proper  steps  were  taken,  and  an  appeal 
has  been  prosecuted  to  this  court. 

Appellee  testified,  In  substance,  that  appel- 
lant owed  her  $60,  and  that  she  had  $400  in 
cash  that  she  had  obtained  from  her  father's 
estate  by  gift  from  her  stepmother;  that  by 
appointment  she  met  appellant  at  the  Crown 
Drug  Store  in  Texarkana,  Ark.,  where  she 
handed  him  the  $400  in  money  and  received 
In  exchange  a  promissory  note  for  $460  which 
had  already  been  filled  out  and  signed;  that 
he  had  previously  arranged  with  her  for 
this  loan;  that  the  body  of  the  note  was  writ- 
ten In  penrfl  and  the  signature  in  ink,  and 
that  she  did  not  know  who  had  prepared  the 
body  of  the  note;  that  it  then  occurred  to 
her  that  she  might  need  the  money  before 
the  maturity  of  the  note,  and  asked  appel- 
lant for  a  demand  note,  which  he  agreed  to 
give  her ;  that  on  the  same  day,  at  the  Miller 
County  Bank  &  Trust  Company,  she  wrote 
upon  a  deposit  slip  as  follows:  "I  promise 
to  pay  Mollie  D.  Thomas  $460,  at  10  per  cent, 
per  annum" — which  promise  was  signed  by 
him ;  that  she  obtained  the  money  from  her 
stepmother  a  few  days  before  she  loaned  it 
to  appellant ;  that  when  he  executed  the  last 
promise  he  did  not  request  her  to  return  the 
original  promissory  note  upon  which  she 
brought  suit ;  that  a  short  time  after  the  ez- 
ecation  of  the  note  appellant  indorsed  her 
husband's  notes  amounting  to  $237.10,  for 
which  she  gave  appellant  credit  on  her  note. 

Mary  S.  McCain  gave  testimony  in  cor- 
roboration of  testimony  given  by  appellee  to 
the  effect  tliat  she  had  given  appellee  $400 
in  money  in  December,  1913,  which  she  had 
received,  as  widow,  from  the  estate  of  T.  J. 
McCain,  deceased;  that  appellee  was  a  deli- 
cate child;  and  tliat  she  bad  learned  to  love 
ber  as  much  as  if  she  liad  been  her  own  child. 

Appellee's  evidence  was  also  corroborated 
by  the  testimony  of  D.  Ii.  Dillard,  to  the 
effect  that,  as  administrator  of  the  estate  of 
T.  J.  McCain,  deceased,  he  had  paid  Mary  S. 
McCain,  widow,  $450  in  cash  in  addition  to 
other  property  which  had  been  divided  be- 
tween the  heirs  prior  to  that  time. 

There  was, a  conflict  between  the  direct 
evidence  of  appellee  and  her  stepmother, 
Mary  S.  McCain,  as  to  the  date  she  received 
tlie  money,  but  appellee,  in  rebuttal,  testified 
that  her  stepmother  was  old  and  forgetful, 
and  while  she  testified  the  money  was  given 
to  her  in  December,  1913,  It  was,  in  fact, 


given  to  her  in  December,  1914.  This  latter 
statement  reconciled  the  conflict  in  the  tes- 
timony on  that  point. 

Appellant  testified  that  the  first  note  was 
a  complete  forgery,  and  that  his  signature 
to  the  demand  note  was  obtained  on  a  blank 
deposit  slip  by  a  simple  request  for  his  sig- 
nature; that  the  promise  written  above  his 
signature  was  written  after  he  had  signed 
it  and  without  his  consent  or  permission; 
that  he  had  never  borrowed  any  money  from 
her  and  owed  her  nothing  on  the  note. 

Facts  and  circumstances  were  detailed  by 
witnesses  Wheeler,  Booker,  and  Mrs.  Fox 
tending  to  support  appellant  in  his  contention 
that  his  signature  to  the  first  note  was  a 
forgery,  and  that  his  signature  to  the  second 
promise  was  obtained  on  the  blank  bank  de- 
posit slip  in  the  manner  testified  to  by  him. 
.  A  letter  was  introduced  in  evidence,  over 
the  objection  of  appellant,  written  by  appel- 
lant to  appellee,  for  the  purpose  of  compar- 
ing ];ii8  signature  on  the  letter  with  the  sig- 
nature on  the  first  promissory  note.  No 
exception  to  this  evidence  was  saved  by  ap- 
pellant. Checks  and  other  papers,  signed  by 
appellant,  were  offered  for  the  same  purpose, 
and  the  court  ruled  tliat  they  were  admissi- 
ble. Appellant  objected  and  excepted,  but 
the  bill  of  exceptions  fails  to  show  that  the 
checks  and  papers  were  introduced  and  read 
to  the  Jury. 

[1]  It  is  insisted  by  appellant  that  the 
verdict  of  the  Jury  is  against  the  weight  of 
the  evidence,  and  that  for  that  reason  the 
Judgment  should  l>e  reversed.  It  is  said  that 
appellee's  evidence  is  not  only  contradictory, 
but  It  is  in  conflict  with  the  evidence  of  all 
the  other  witnesses  on  various  points.  This 
court  is  committed  to  the  doctrine  that  the 
Jury  are  the  sole  Judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  attach- 
ed to  their  testimony.  Coats  v.  State,  101 
Ark.  51,  141  S.  W.  197;  Rhea  v.  State,  104 
Ark.  162,  147  S.  W.  463. 

[2]  There  is  substantial  evidence  in  the 
record  in  support  of  the  verdict  and  Judg- 
ment. It  has  been  said  by  this  court  in  many 
cases  that  it  will  not  disturb  a  verdict  on 
appeal  if  supported  by  any  legal,  substantial 
evidence.  Brotherhood  of  L.  F.  &  E.  v.  Cra- 
vens, 113  Ark.  400,  168  S.  W.  1073,  and  cases 
cited  therein  in  support  of  this  doctrine; 
also  Jones  v.  Hunter,  126  Ark.  306,  189  S. 
W.  1068. 

[3, 4]  We  cannot  consider  the  alleged  error 
of  the  trial  coifrt  in  holding  that  the  checks 
and  other  papers  containing  the  signature 
of  appellant  were  admissible  for  the  reason 
that  the  bill  of  exceptions  fails  to  show  that 
the  checks  and  papers  were  introduced  in 
evidence.  Nor  can  we  consider  the  alleged 
error  in  the  admission  of  the  letter  for  the 
purpose  of  comparing  the  signature  of  appel- 
lant on  the  letter  with  the  signature  on  the 
promissory  note,  (or  the  reason  that  no  ex- 
cation  was  saved  by  appellant  to  the  intro- 
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ductlon  of  the  letter.  An  objection  alone 
is  not  gufilcient.  It  Is  also  necessary  to  save 
an  exception.  Jones  v.  Hunter,  126  Ark. 
305,  189  S.  W.  1068. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed. 


FOSTER  V,  BAYOU  METO  DRAINAGE 
DIST.  NO.  1  OF  LONOKE  COUNTY. 

KENTABK  LAND  &  TIMBER  CO.  t.  SAME. 

(No.  106.) 

(Supreme  Court  of  Arkansas.     Jan.  28,  1&18.) 

Dbains  iS=»82  (3)— Assessuent— Affeai.. 

Acts  1909,  p.  838,  |  9,  declares  that  the  rem- 
edy against  drainage  assessments  shall  be  by  ap- 
peal, and  such  appeal  must  be  taken  within  20 
days  from  the  time  the  assessment  has  been  mader 
by  the  county  court,  while  the  amendatory  act 
of  March  13,  1913  (Acts  1913,  p.  738),  declares 
that  any  owner  of  real  property  within  the  dis- 
trict who  conceives  himself  aggrieved  by  the  as- 
sessment of  benefits  or  damages,  or  deems  that 
the  assessment  of  any  land  in  the  district  is  in- 
adequate, shall  present  his  complaint  to  the 
county  court,  and  such  court  shall  consider  and 
dispose  of  the  same,  and  its  findings  shall  have 
the  same  force  and  effect  as  a  judgment  from 
which  an  appeal  shall  be  taken  within  20  days,  ei- 
ther by  the  property  owners  or  by  the  commis- 
sioners of  the  district.  Owners  of  property  in- 
cluded within  a  drainage  district  filed  no  com- 
plaint complaining  of  an  order  and  judgment  of 
the  county  court  confirming  an  assessment,  but 
appealed  from  such  order  and  judgment  to  the 
circuit  court.  Beld  that,  while  such  property 
owners  bad  the  right  to  appear  in  the  county 
court,  appearance  therein  was  not  a  condition 
precedent  to  an  appeal,  and  it  was  improper  to 
dismiss  the  appeal  for  that  reason. 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; Thos.  C.  Trimble,  Sr.,  Judge. 

Proceedings  by  the  Bayou  Meto  Drainage 
District  No.  1  of  Lonoke  County  for  con- 
flrmation  of  an  assesssment.  From  an  order 
and  judgment  of  the  county  court,  affirming 
an  assessment  of  benefits  made  by  the  com- 
missioners, Kobert  M.  Foster  and  the  Kentark 
Land  &  Timber  Company  appealed  to  the  cir- 
cuit court,  and  from  a  judgment  dismissing 
their  appeals,  they  again  appeal.  Judgment 
of  dismissal  reversed,  and  causes  remanded, 
with  directions  to  proceed  with  the  hearing 
on  appeal. 

Charles  A.  Walls,  of  Lonoke,  for  appel- 
lants. Geo.  M.  Chapllne  and  W.  P.  Beard, 
both  of  Lonoke,  for  appellee. 


Mcculloch,  C.  J.  a  drainage  district 
designated  as  Bayou  Meto  drainage  district 
No.  1  of  Lonoke  county,  Ark.,  was  duly  or- 
ganized by  an  order  of  the  county  court  of 
Lonoke  county,  embracing  a  large  area  which 
Included  lands  of  each  of  the  appellants  Fos- 
ter and  Kentark  Land  &  Timber  Company. 
Each  of  said  parties  appealed  to  the  circuit 
court  of  Lonoke  county  from  the  order  and 
judgment  of  the  county  court  confirming  the 


I  assessment  of  benefit  made  by  the  commis- 
sioners. The  circuit  court  dismissed  each 
of  the  aopealB  on  motion  of  the  c(Hnmls- 
sloners  of  the  district,  and  appeals  have  been 
prosecuted  to  this  court. 

Learned  counsel  for  appellees  defend 
the  ruling  of  the  court  on  the  ground  that 
the  appellant  landowners  did  not  make  them- 
selves parties  to  the  record  In  the  county  court 
by  appearing  and  filing  a  written  complaint 
against  the  correctness  of  the  assessment. 
The  contention  is  that  under  the  statute  the 
owner  of  land  assessed  must  appear  and 
make  himself  a  party  by  filing  a  written 
complaint  before  be  can  appeal  from  the 
court's  action  in  confirming  the  assessment 
The  proceedings  were  conducted  pursuant  to 
Act  No.  279  of  the  session  of  1900  (Acts  1909, 
p.  829),  as  amended  by  the  act  of  March  13, 
1913  (Acts  1913,  p.  738),  popularly  known  as 
the  "alternative  system"  of  forming  drain- 
age districts.  The  validity  of  this  particular 
organlEation  was  upheld  In  the  recent  case 
of  Jones  V.  Fletcher,  200  S.  W.  1034.  The 
statute  provides  that  the  organization  shall 
he  effected  by  an  order  of  the  county  court 
made  after  notice  to  landowners,  and  that 
any  owner  of  real  estate  within  the  district 
may  appeal  from  the  order  within  20  days 
after  the  same  has  been  rendered.  It  pro- 
vides further  that  after  the  formation  of 
the  plans  for  the  improvement  the  commis- 
sioners shall  assess  the  benefits  to  the  prop- 
erty in  the  district  and  file  the  assessment 
list  with  the  county  clerk,  and  that  the  clerk 
shall  give  notice  thereof  by  publication  In  a 
newspaper.  The  amendatory  act  of  1913  con- 
tains the  following  provision  with  respect 
to  the  proceedings  in  the  county  court  at  the 
hearing  and  confirmation  of  the  report  of 
the  commissioners  and  appeals  therefrom: 

"Any  owner  of  real  property  within  the  dis- 
trict who  conceives  himself  to  be  aggrieved  by 
the  assessment  of  benefits  or  damages  or  deems 
that  the  assessment  of  any  land  in  the  district 
is  inadequate,  sliall  present  his  complaint  to 
the  coun^  court  at  the  first  regular,  adjourned 
or  special  session,  held  more  than  ten  days 
after  the  publication  of  said  notice;  and  the 
said  court  shall  consider  the  same  and  enter  its 
finding  tbereon^  either  confirming  such  assess- 
ment or  increasmg  or  diminishing  the  same ;  and 
its  finding  shall  have  the  force  and  effect  of 
a  judgment  from  which  an  appeal  may  be  taken 
within  twenty  days,  either  by  the  property  own- 
ers or  by  the  commissioners  of  the  district." 

It  was  clearly  the  purpose'  of  the  lawmak- 
ers to  treat  each  property  owner  as  a  party 
to  the  record  so  far  as  it  affected  the  assess- 
ment on  his  property,  and  to  give  to  blm 
the  right  of  appeal  at  any  time  within  20 
days  after  the  final  order  of  the  court  con- 
firming the  assessment.  It  is  true  that  th» 
statute  gives  each  property  o^er  the  right 
to  appear  In  the  county  court  and  make  bis 
complaint  and  have  a  hearing  thereon  by 
the  court.  This  does  not  mean  necessarily 
a  written  complaint,  but  the  word  "com- 
plaint" Is  used  as  meaning  objections,  whicb. 
may  be  made  orally.    But  whether  the  land- 
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owner  appears  ot  not  he  la  given  the  right, 
as  an  aggrieved  party,  to  take  an  aiqiteal  to 
the  circuit  coort  within  20  daya 

There  Is  a  clause  in  section  9  of  the  act 
of  1909.  which  reads  as  follows: 

"The  remedy  against  sach  aaseasment  of  taxes 
shall  be  by  appeal,  and  such  appeal  muat  be 
taken  within  twenty  days  from  the  time  that 
said  assessment  has  been  made  by  the  county 
court,  and  on  such  appeal  the  presuraption  shall 
be  in  favor  of  the  legality  of  the  tax. 

The  provision  just  quoted  emphasises  the 
view  that  the  intention  was  to  give  the 
landowner  the  right  to  test  the  correctness 
of  the  assessment  of  his  property  by  an  ap- 
peal taken  within  the  time  prescribed  wheth- 
er he  has  actually  appeared  prior  to  that 
time  or  not  Se  has  no  other  remedy  for 
relief  against  an  excessive  assessment  of 
benefits  except  by  appeal  from  the  order  of 
confirmation.  This  view  of  the  matter  is 
strengthened  by  the  fact  that  the  section 
conferring  the  right  of  appeal  authorizes  the 
county  court  to  increase  or  diminish  the 
anionnt  of  assessments.  The  statute  con- 
tains no  provision  for  q^ecial  notice  of  an 
Increase  of  assessments  by  order  of  the  coun- 
ty court ;  therefore,  unless  the  property  own- 
er is  given  the  right  to  take  an  appeal  within 
20  days,  the  result  would  be  that  his  assess- 
ment might  be  increased  without  an  oppor- 
tunity being  given  him  for  a  correction. 

A  consideration  of  the  whole  statute  con- 
vinces as  that  it  gives  the  right  of  appeal, 
and  that  the  drouit  court  erred  in  dismissing 
the  appeals.  The  judgment  of  dismissal  in 
each  case  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  overrule  the  motion 
and  proceed  with  the  bearing  of  the  ap- 
peal. 


NATIONAL  BANK  OF  COMMERCE  et  aL  v. 
PLATER.    (No.  119.) 

(Supreme  Court  of  Arkansas.     Jan.  28,  1918.) 

1.  Baivks  ano  Bankiro  «=939  —  Subscbip- 

TIOW  TO  and  IbSOB  OT  STOCK— PAYMENT. 

It  was  a  violation  of  law  for'  a  bank  to  issue 
stock  without  anytbing  being  paid  therefor  and 
to  carry  the  stockholder's  note  executed  in  pay- 
ment thereof. 

2.  EvTOKNOE  9s369S(1)~Weioht  op  Evidence 
— Nttitbeb  or  WrrNESSKS. 

The  preponderance  of  the  evidence  cannot 
be  determined  by  counting  the  witnesses. 

8.    MOBTGAGBS    «=>270— ASSIGNMENTS  —  Evi- 

DEifCE— Weight  and  SuFFicrENcr. 
In  a  suit  involving  the  ownership  of  a  mort- 
gage and  secured  note  which  a  bank  claimed 
were  transferred  to  it  by  the  mortgagee  in  pay- 
ment of  stock  in  the  bank,  the  finding  that  the 
mortgagee  did  not  make  such  transfer  and  that 
possession  of  the  note  and  mortgage  were  ob- 
tained by  the  bank  by  fraudulent  and  unlawful 
acts  held  not  dearly  against  the  preponderance 
of  the  evidence. 
4.   mobtgaoes    «=>264— assignmehts— boka 

Fide  Assignees. 

If  a  mortgagee  did  not  indorse  a  secured 

note  to  a  bank,  which  transferred  it  and  the 

mortgage   to  another   bank,   and   his  signature 

thereon  was  s  forgery,  the  transferee  acquired 


no  title,  however  innocent  It  may  have  been 
in  its  purchase  of  the  note. 

Appeal  from  Benton  CSiancery  Court;  Ben 
r.  McMahan,  Chancellor. 

Suit  by  John  S.  Plater  against  the  National 
Bank  of  Commerce  and  others.  From  a  de- 
cree in  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Duty  &  Duty,  of  Rogers,  for  appellants. 
B.  P.  Watson,  of  BentonviUe,  for  appellee. 

SMITH,  J.  A  number  of  questions  are  dis- 
cussed in  the  briefs  filed  in  this  case,  but 
our  view  of  the  question  of  fact  which  con- 
trolled the  decision  in  the  court  below  renders 
it  unnecessary  for  us  to  discuss  any  other 
question.  The  court  below  made  an  elaborate 
finding  of  facts,  from  which  we  copy  the 
following  statements:  On  October  31,  1913, 
J.  C.  McSpadden  and  Julia  McSpadden,  his 
wife,  and  J.  A.  O.  Blackburn,  executed  to 
John  S.  Plater  their  joint  note  for  $1,000, 
due  one  year  after  date,  and  to  secure  the 
payment  thereof  McSpadden  and  his  wife 
executed  a  mortgage  to  Plater  on  a  tract 
of  land  owned  by  them.  A  short  time 
after  said  note  and  mortgage  were  exe- 
cuted and  delivered  to  Plater  the  possession 
of  same  was  procured  by  the  fraudulent  and 
unlawful  acts  of  the  president  and  officers 
of  the  Bank  of  Rogers,  a  bank  then  doing 
business  in  the  city  of  Rogers,  and  said 
bank  unlawfully  and  fraudulently  turned  the 
possession  of  said  note  and  mortgage  over  to 
the  National  Bank  of  Commerce  of  St  Louis. 
The  court  found  that  Plater  was  the  owner 
of  the  note  and  mortgage,  and,  as  the  debt 
secured  was  due  and  unpaid,  entered  a  decree 
of  foreclosure  in  Plater's  favor. 

The  Bank  of  Rogers  failed  on  July  16, 
1914,  and  the  state  bank  commissioner  took 
charge  of  Its  affairs  for  the  purpose  of  wind- 
ing them  up.  It  then  appeared  that  the  Bank 
of  Rogers  had  borrowed  $30,000  from  the 
National  Bank  of  Commerce  of  St.  Louis,  and, 
as  security  therefor,  had  deiK>8lted  with  that 
bank  a  number  of  notes  owned  by  the  Bank 
of  Rogers.  Some  of  these  notes  matured,  and 
were  collected  by  the  Bank  of  Rogers  in  the 
usual  course  of  the  banking  business,  and 
other  notes  were  substituted  therefor,  and 
among  them  the  note  mentioned  above.  At 
the  time  of  the  trial  of  this  cause  in  the  court 
below  there  was  still  due  the  National  Bank 
of  Commerce  the  sum  of  $3,600,  to  secure 
the  payment  of  which  it  held  as  collateral 
the  McSpadden  note  and  a  number  of  others. 
The  assets  of  the  Bank  of  Rogers  were  sold 
to  one  Towne  Young,  who  bought  as  trustee, 
and  these  parties  were  all  before  the  court 
resisting  the  prayer  of  Plater's  complaint 
that  he  be  decreed  the  owner  of  the  note  and 
mortgage,  and  that  a  foreclosure  be  ordered 
for  his  benefit,  and,  in  opposition  to  this 
prayer,  they  prayed  that  payment  of  the 
note  be  enforced  in  partial  satisfaction  of  the 
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balance  doe  the  Natlona)  Bank  of  Commerce. 

It  Is  undisputed  that  the  St  Louis  bank 
was  an  innocent  purchaser  of  the  note,  hav- 
ing taken  the  same  for  value,  in  the  usual 
and  ordinary  course  of  business,  before  ma- 
turity, and  without  notice  of  any  defect  there- 
in. W.  B.  Talley,  the  president  of  the  Bank 
of  Rogers,  and  the  assistant  cashier  thereof 
botb  testlfled  in  opposlticm  to  the  prayer  of 
Plater's  complaint.  Talley  testlfled  that  he 
had  for  sale  $10,000  of  the  capital  stock 
of  the  bank  belonging  to  one  McNeil,  who 
desired  to  sell  as  much  of  the  stock  as  pos- 
sible. It  appears  that  McNeil  had  never  paid 
anything  for  this  stock,  and  the  bank  was 
carrying  his  note  for  the  amount  Uiereof, 
which  bad  been  executed  to  It  In  payment 
thereof.  Talley  testlfled  that  he  person- 
ally bandied  the  sale  of  the  stock  to  Plater, 
and  that  the  sale  was  made  at  $1.10,  amount- 
ing to  $1,100,  and  that  the  note  was  taken 
as  a  payment  of  the  $1,000,  and  was  Indorsed 
by  Plater  In  blank,  but  that  the  stock  was  not 
Issued  to  Plater,  because  the  $100  premium 
was  not  paid.  The  transaction  occurred  In 
November,  and  the  principal  discussion  was 
over  the  payment  of  the  premium,  as  Plater 
at  first  was  willing  only  to  pay  par.  Talley 
further  testlfled  that  he  told  Plater  he  could 
waive  the  dividend  and  not  pay  the  premium, 
or  could  pay  the  premium  and  take  the  divi- 
dend, and  Plater  Anally  agreed  to  pay  the 
premium  and  take  the  dividend  to  be  due  In 
January  thereafter  and  whidi  amounted 
to  6  per  cent.  Both  the  assistant  cashier  and 
Talley  testlfled  that  Plater  received  this 
dividend,  and  that  it  was  paid  to  him  in 
cash  upon  his  indorsing  the  certificate  of 
deposit  which  bad  been  issued  to  him  for  the 
amount  thereof,  and  they  both  identified  the 
signature  of  Plater  upon  the  note  and  the 
certificate  of  deposit.  There  was  also  in- 
troduced in  evidence  a  proxy  to  which  the 
name  of  Plater  was  signed  authorizing  Talley 
to  vote  the  stock  at  the  stockholders'  meet- 
ing of  the  bank ;  but  It  does  not  appear  that 
it  was  so  used  at  the  meeting,  and  the  sig- 
nature to  this  proxy  was  also  Identified  by 
Talley  and  the  assistant  cashier,  and  these 
officers  testified  that  the  transaction  as  de- 
tailed by  tbem  was  entered  upon  the  books  of 
the  bank,  and  that  $1,000  of  the  capital  stock 
was  Issued  to  Plater,  but  had  never  been  de- 
livered to  him. 

[1]  Plater  denied  the  truth  of  the  state- 
ments recited.  He  denied  that  he  knew 
McNeil  or  that  he  had  ever -bought  any  of 
his  stock.  It  is  apparent  from  the  statement 
of  Talley  that  this  McNeil  stock  had  been 
issued  and  was  being  carried  by  the  bank 
in  violation  of  law.  Bank  of  CJommerce  v. 
Goolsby,  196  S.  W.  803.  It  Is  certain,  too, 
that  Talley  was  very  anxious  to  sell  this 
stock,  and  the  court  was  warranted  in  find- 
ing that  the  condition  of  the  bank  did  not  Jus- 
tify the  representations  concerning  its  con- 
dition which  Talley  made  to  Plater,  although 
Talley  testified  that  he  did  not  intend  to  mis- 


represent its  conditioii.  Platar  testified  that 
he  had  a  lock  box  at  the  bank,  where  he  k^t 
this  note  and  mortgage,  and  other  valuable 
papers,  and  that  he  lost  the  key  to  the  box, 
and,  when  he  gained  access  to  it,  all  the 
papers  were  gone.  Be  says  Talley  proposed 
to  sell  him  $600  of  stock  owned  by  a  man 
who  lived  ip  Kansas  City,  that  this  was  not 
the  McNeil  stock,  and  that  he  seriously 
considered  Its  purchase,  when  he  heard  ru- 
mors questioning  the  solvency  of  the  bank, 
and  he  decided  not  to  do  so,  and  that  there- 
after he  wrote  the  following  letter  to  Talley : 
"Bogers,  Ark.,  November  3,  1913. 
"Mr.  Talley — Dear  Sir:  If  you  can  sell  that 
stock,  you  can  do  so.  I  can't  pay  10  per  cent, 
and  get  much  interest  this  year.  I  would  fath- 
er have  6  per  cent.  That  note  is  8  per  cent. 
I  will  stay  with  you  and  do  all  I  can  for  you 
in  the  bank.  I  have  all  the  laws,  banking  laws, 
of  Arkansas.  I  am  not  satisfied,  in  that  I  am 
offered  stock  in  other  ^ood  banks  at  par.  I 
don't  have  to  pay  premiums  on  stock.  Stock- 
holders are  double  liable  only  national  banks. 
"Tours  truly,  John  S.  Plater,  Bentonville," 

Talley  replied  to  this  letter  as  follows : 
"Bank  of  Rogers,  Rogers,  Ark., 

"Nov.  4,  1913. 
"Mr.  John  S.  Plater,  Bentonville,  Ark.— Dear 
Sir:  I  have  yonr  favor  of  the  3d  and  note  con- 
tents. I  beg  to  advise  you  diat  the  first  time 
that  yoD  come  to  town  please  call  in  to  see  me 
and  I  will  try  to  arrange  that  matter  to  your 
satisfaction.  I  don't  think  you  quite  understand 
what  I  meant  To  say  the  least  of  it,  I  will 
arrange  it  to  yonr  entire  satisfaction. 

"Yours  truly,     W.  E.  TaUey,  President" 

Talley  testlfled,  however,  that  the  trans- 
action was  completely  closed  at  the  time  of 
this  correspondoiee. 

Plater  testified  that  his  signature  on  the 
back  of  the  note  was  a  forgery  and  that  he 
knew  nothing  of  the  stockholders'  meeting, 
and  did  not  attend  it  and  that  the  proxy  to 
which  his  name  was  signed  was  also  a  for- 
gery, and  that  he  had  not  drawn  the  divi- 
dend, and  that  his  signature  on  the  depoelt 
slip  was  also  a  forgery. 

No  certificate  showing  the  transfer  of  this 
stock  was  ever  filed  with  the  clerk  of  the 
county  court  aJB  provided  by  section  21  of 
Act  No.  113,  approved  March  3,  1913  (Acts 
1913,  p.  462),  which  provides  that: 

"  *  *  *  Whenever  any  stodcholder  has  sold 
and  may  wish  to  transfer  his  stock,  a  certificate 
of  such  transfer,  signed  by  the  president  and 
cashier,  or  secretary,  shall  be  deposited  with  the 
county  clerk  of  the  county  in  which  it  is  lo- 
cated,, who  shall  note  the  time  of  filing  thereof 
and  record  it  in  a  book  to  be  kept  by  him  for 
that  purpose,  for  which  the  clerk  shall  be  en- 
titled to  a  fee  of  twenty-five  cents.    •    •    •  » 

Plater  at  aU  times  had  on  dei>o8lt  with 
the  Bank  of  Rogers  a  much  larger  sum  than 
$100,  and  no  reason  is  shown  why  he  could 
not  have  paid  this  $100  when  the  alleged 
sale  was  made,  or  at  any  time  subsequent 
thereto.  No  reason  is  shown  why  the  $100 
was  not  collected  when  the  dividend  was 
paid.  Talley  had  testified  that  he  had  told 
Plater  he  could  have  the  stock  for  the  note 
and  the  dividend  on  the  stock;  yet  Plater 
accepted  a  6  per  cent  dividend  and  remaln- 
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«d  bound'  for  Die  10  per  cent,  premium  on 
the  8to(A,  according  to  the  testimony  of  Tal- 
ley.  The  bank  did  not  close  Its  doors  until 
the  following  July,  and  yet  the  transaction 
remained  In  this  unfinished  coiuUtloa  all 
that  time,  and  It  la  not  shown  with  any  de- 
gree of  clearness  how  the  transaction  was 
entered  and  carried  on  the  hooks  of  the  bank. 

(2-4]  The  case  is  a  close  one  upon  the 
facts.  It  is  apparent  that  the  evidence  can- 
not be  reconciled.  It  is  true  there  are  two 
witnesses  against  one  upon  the  pivotal  quea- 
tlon  in  the  case;  but  the  question  of  the 
preponderance  of  the  eivldence  cannot  be  de- 
termined by  counting  the  witnesses.  Hav- 
ing carefully  considered  the  various  drcum- 
stanoes  whldi  tmd  to  corroborate  or  to  con- 
tradict the  witnesses,  we  are  unable  to  say 
that  the  finding  of  the  chancellor  Is  clearly 
against  the  preponderance  of  the  evidence. 
And,  If  it  be  true  that  Plater  did  not  In- 
dorse the  note  to  the  Bank  of  Commerce, 
and  that  his  signature  thereon  Is  a  forgery, 
than  it  must  follow  that  the  Bank  of  Ciom- 
merce  has  acquired  no  title  to  the  paper, 
however  innocoit  it  may  have  been  In  Its 
purchase  of  the  note. 

Decree  aflSrmed. 


HART  V.  HAMMETT  GROCER  GO. 
(No.  1200 

(Supreme  Court  of  Arkansas.    Jan.  28,  1918.) 

1.  CONTBACTB  «=926,  176(6)  —  CONTBAOTS  BT 
COEBESPONDENCE— <3ON8TBXTCn0N. 

Contracts  may  be  made  by  telegrams  and 
letters,  and,  when  so  evidenced.  It  la  the  daty  of 
the  tnal  court  to  interpret  the  contract  and  de- 
clare its  terms. 

2.  Saijcs  «=332— Contracts  bt  Cobbesi-ond- 

ENCE — "AlX    BIOHT"— "CONFIBM." 

A  brokerage  company  sold  a  car  of  beans  to 
plaintiff  subject  to  confirmation  by  defendant, 
and  wired  defendant,  "Ship  Hammett  car  CHP 
Two  Twenty  five  delivered  immediate  confirm," 
to  which  defendant  replied  by  telegraph,  "All 
right  confirm  car  choice  two  twenty  five  im- 
mediate shipment."  It  was  undisputed  that 
"CHP"  meant  choice  hand-picked  navy  beans. 
Defendant  confirmed  its  telegraph  by  letter, 
stating  that  the  sale  was  at  $2.25  per  bushel  de- 
livered and  subject  to  the  rules  and  grading  of  a 
bean  jobbers'  association.  The  rules  of  such 
association  required  the  use  of  an  official  sales 
contract,  which  stated  that  prices  named  in- 
cluded cost  and  freight  only,  and  that  the  order 
was  not  sold  delivered.  Held  that,  notwith- 
standing the  omission  of  the  word  "delivered" 
from  the  reply  telegram,  the  two  telegrams  con- 
stituted a  complete  contract,  as  the  words  "all 
right"  and  "confirm"  in  the  reply  message  indi- 
cated acceptance  «f  the  ofFer,  and  the  word  "de- 
livered" would  be  implied. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  All 
Right;   Confirm.] 

3.  Saucs  «=37&— Constbuction  or  Contract 
— Place  of  Deuvebt. 

There  being  no  contention  that  the  sale  was 
for  $2.25  per  bushel  exclusive  of  freight  charg- 
es, the  word  "delivered,"  as  used  in  the  first 
message  did  not  apply  to  the  price  of  the  beans. 


but  to  their  delivery,  and  tlie  beans  were  sold 

to  be  delivered  to  the  buyer. 
4,  CrrsTOMs  and  Ubaoes  «=14— Application 
AND  Opebation— Exclusion  bt  Tebms  or 

OONTBACT. 

Where  the  only  usage  and  custom  shown  was 
that  the  special  meaning  given  tiie  word  "de- 
livery" in  the  official  sales  contract  should  gov- 
ern when  that  contract  was  used  such  custom 
did  not  control  the  meaning  of  the  word  "deliv- 
ered" as  used  in  the  first  telegram,  since  the 
parties  did  not  adopt  the  form  of  such  contract. 

6.  Saueb  *=»89— MoDinoATioN  of  Contbact. 
The  reference  in  the  letter  to  the  rules  and 
regulations  of  the  bean  jobbers'  association  could 
not  affect  the  contract,  which  had  been  com- 
pleted by  telegram  prior  to  the  delivery  of  the 
letter. 

Appeal  from  Circuit  Court,  J^erson  Coun- 
ty;    W.  B.  Sorrells,  Judge. 

Action  by  the  Hammett  Grocer  Company 
against  M.  J.  Hart  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Bow^  &  Alfficander,  of  Pine  Bluff,  for 
amellant  Taylor,  Jones  &  Taylor,  of  Fine 
Blnff,  for  aroellee. 

HUMPHREYS,  J.  Appellee,  a  corporation 
doing  a  grocery  business  at  Pine  Bluff,  Ark., 
Instituted  suit  against  Hart  Bros.,  a  part- 
nership engaged  in  the  bean  business  at  Sag- 
inaw, Mich.,  appellant  being  a  member  tbere- 
of.  In  the  JetTerson  circuit  court,  to  recover 
damages  tot  failure  of  Hart  Bros,  to  deliver 
a  Car  of  navy  beans  to  appellee  In  Pine  Bluff, 
under  an  alleged  contract  fOr  delivery  to 
appellee  In  said  dty  at  $2.25  per  bushel. 
It  was  alleged  that  the  price  advanced  from 
$2.26  to  $8.19  per  bushel  between  the  date 
of  purchase  and  date  for  delivery.  Appel- 
lant denied  that  the  contract  of  sale  provid- 
ed for  delivery  In  Pine  Bluff,  but,  on  the 
contrary,  alleged  that  it  provided  for  deliv- 
ery Mt  board  cars  at  the  point  of  shipment, 
and  alleged  that  the  beans  were  shlpi)ed  in 
accordance  with  the  acceptance  of  the  order 
and  rules  and  regulations  of  the  Michigan 
Bean  Jobbers'  Association  which  governed 
the  shipment;  that  said  rules  and  regula- 
tions were  known  to  all  the  parties,  and,  by 
usage  and  custom  among  bankers  and  whole- 
sale grocers,  were  understood  to  mean  that 
the  buyer  assumed  the  risk  of  transportation. 
The  oral  evidence  adduced  on  the  part  of 
appellee  tended  to  show  that  the  beans  were 
to  be  shipped  Immediately  and  delivered  to 
the  appellee  at  Pine  Bluff ;  that  A.  W.  Nunn, 
manager  of  the  Hammett  Grocer  Company, 
knew  of  the  existence  of  the  association,  and 
that  It  had  rules,  but  was  not  familiar  with 
the  rules  or  their  purposes.  The  oral  evi- 
dence adduced  on  the  part  of  appellant  tend- 
ed to  show:  That  the  beans  were  sold  to 
appellee  under  the  rules  and  regulations  pro- 
vided by  the  constitution  and  by-laws  of  the 
Michigan  Bean  Jobbers'  Association,  which 
contained  the  form  of  an  "official  sales  con- 
tract" required  to  be  used  by  tbe  members 
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ot  the  assodatlon  In  all  purchases  and  sales 
of  beans  In  which  the  following  clause  ai>- 
peared: 

"Prices  named  herein  include  'coat  and 
freight'  only.  This  order  is  not  sold  'delivered.' 
Notwithstanding  shipped  to  seller's  order,  buy- 
er assumes  responsibility  for  delay  in  transit, 
upon  issuance  of  bill  of  lading  or  carrier's  re- 
ceipt to  shipper.  Seller  is  not  liable  for  non- 
shipment  caused  by  fire,  strikes,  or  unavoidable 
causes  beyond  seller's  control." 

Also  that  the  "official  sales  contract"  was 
generally  used  throughout  the  United  States 
wherever  Michigan  beans  were  sold.  That 
when  beans  were  sold  and  bought  under  said 
rules,  a  delivered  price  included  only  the 
cost  and  freight  to  destination,  and  responsi- 
bility of  delivery  was  assumed  by  the  buyer. 
That  the  word  "delivered"  In  said  rules 
meant  the  cost,  plus  the  frelj^t,  and  was 
not  a  guaranty  of  the  delivery  of  the  beans. 
The  record  disclosed  by  the  undisputed  evi- 
dence that  the  car  of  beans  was  shipped  to 
Pine  BlufT  by  Hart  Bros.,  to  Its  own  order, 
with  bill  of  lading  and  draft  attached ;  that 
the  beans  were  destroyed  en  route  by  Are 
In  a  wreck  at  Nlles,  Mich.;  that  the  draft 
was  presented  and  payment  refused  on  ac- 
count of  the  failure  to  deliver  the  car  of 
bef^is  at  Pine  Bluff;  that  Hart  Bros,  re- 
fused to  supply  another  car,  claiming  that 
they  were  exempt  from  farther  liability  after 
placing  the  beans  on  board  the  car;  that 
appellant  insisted  that  appellee  present  a 
claim  to  the  railroad  company  covering  the 
loss ;  that  appellee  refused  and  insisted  that 
under  the  terms  of  the  contract  the  loss  was 
appellant's;  that  after  the  refusal  of  appel- 
lee to  present  a  claim,  appellant  presented  a 
claim  to  the  railroad  company  for  the  loss 
and  collected  the  contract  price.  It  is  also 
undisputed  tliat  the  Arkansas  Brokerage 
Company  sold  the  car  of  beans  to  appellee 
subject  to  confirmation  by  Hart  Bros.,  and 
that  at  the  instance  of  appellee,  the  Arkansas 
Brokerage  Company  sent  the  following  tele- 
gram to  Hart  Bros.: 

"Phie  Bluff,  Ark.  26  July  1»14. 

"Hart  Brothers,  Saginaw,  IkTicb.  Ship  Ham- 
mett  car  CHP  Two  Twenty  five  delivered  im- 
mediate confirm.       Arkansas  Brokerage  Co." 

Hart  Bros,  responded  by  telegram  as  fol- 
lows: 

"Saginaw,  July  27,  1914. 
"Arkansas  Brokerage  Company,  Pine  Bluff, 
Arkansas.     All  right   confirm  car  choice   two 
twenty  five  immediate  shipment. 

"Hart  Brothers." 

The  telegram  was  fallowed  by  a  confli'ma- 
tion  letter  sent  to  Arkansas  Brokerage  Com- 
pany, which  is  as  follows: 

"Confirmation  of  Sale  No.  265.  Hart  Broth- 
ers. Wholesale  Shippers,  Beans,  Hay  and 
Grain.  Saginaw  W.  a.  Michigan,  July  twenty- 
seventh,  nineteen  fourteen.  Bammett  Grocery 
Company,  Pine  Bluff,  Arkansas.  We  confirm 
sale  made  to  you  this  date  by  Arkansas  Bro- 
kerage Company.  Two  hundred  and  fifty  bags 
of  C.  H.  P.  Pea  Beans,  Two-twenty-five  per 
bushel  delivered.  We  certify  this  to  be  true 
copy  of  the  original  confirmation  of  sale.  Time 
of  Miipment,  immediate.    Route  M.  C.  Wabash. 


Terms;  Ifichigan  Bean  Jobbers  Assodatian 
Rules  and  Grading  on  Beans  to  govern. 
Weights  guaranteed  within  one  fourth  of  one 
per  cent.  Hay.  National  Hay  Association 
Rules  and  Grades  to  govern.  Weights  guaran- 
teed within  one  per  cent.  Grain.  Official  Des- 
tination Weights  and  Grades  to  govern. 

"lours  truly.  Hart  BrotheiB." 

The  undisputed  evidence  also  showed  that 
the  letters  "CHP,"  used  in  the  first  telegram, 
meant  "choice  hand  pl<?ked"  navy  beans.  The 
case  was  sent  to  the  Jury  to  determine  un- 
der tlie  evidence  whether  the  parties  made 
8  contract  and  whether  one  of  Its  terms  was 
that  the  beans  should  be  delivered  at  Pine 
Bluff  or  delivered  on  board  cars  at  the  ship- 
ping point  The  jury  returned  a  verdict  in 
favor  of  appellee  for  $74S.07,  and  judgment 
was  rendered  thereon,  from  which  an  appeal 
has  been  prosecuted  to  this  court. 

It  is  insisted  by  appellant,  under  the  facts 
in  this  case,  that  the  court  erred  in  refusing 
to  peremptorily  Instruct  a  verdict  for  appel- 
lant: First,  because  it  is  said  that  the  two 
telegrams  and  conflrmatlMi  notice  did  not 
constitute  a  contract:  second,  that  If  they 
did  constitute  a  contract,  it  was  governed  by 
the  rules  and  regulations  of  the  Michigan 
Bean  Jobbers'  Association. 

[1]  This  court  Is  committed  to  the  rule 
that  contracts  may  be  made  by  telegrams 
and  letters,  and  that,  when  so  evidenced,  it 
Is  the  duty  of  the  trial  court  to  Interpret 
the  contract  and  declare  Its  terms.  McDon- 
0U4»  V.  Williams,  77  Ark.  261,  »2  &  W.  783, 
8  L.  R.  A.  (N.  S.)  452,  7  Ann.  Cas.  276; 
Mann  v.  Urquhart,  89  Ark.  239,  116  S.  W. 
219 ;  Cage  v.  Black,  97  Ark.  613,  134  S.  W. 
942;  Porter  v.  GoaseU,  112  Ark.  380,  166  & 
W.  538. 

[2, 3]  Applying  this  rule  to  the  Instant 
case,  the  court  Is  of  opinion  that  the  two 
telegrams  constituted  a  valid  contract  be- 
tween the  parties.  The  first  telegram  waa 
an  offer  on  the  part  of  Hammett  Grocer  Com- 
pany, through  the  agency  of  the  Arkansas 
Brokerage  Company,  to  buy  a  car  of  choice 
hand-picked  beans  from  Hart  Bros.,  at  $2Ji5 
per  bushel,  to  be  delivered  to  it  at  Pine  BlutT, 
Ark.  The  second  telegram  was  an  uncondi- 
tional acc^tance  of  the  offer  by  Hart  Bros. 
It  is  insisted  that,  because  the  word  "deliv- 
ered" appeared  in  the  first  telegram  and  was 
omitted  from  the  response  message,  the  of- 
fer was  decUned.  The  words  "all  right"  and 
the  word  "confirm"  In  the  response  message 
Indicate  acceptance,  and  not  rejection.  It 
Is  said  by  appellant  that  the  word  "deliver* 
ed"  In  the  first  message  had  reference  to  the 
price  at  Pine  Bluff  under  the  interpretation 
placed  upon  it  by  the  "official  sales  contract" 
contained  In  the  rules  and  regulations  of  the 
Michigan  Bean  Jobbers'  Association.  If  tliis 
were  the  correct  Interpretation  of  the  word 
used  in  the  telegrams,  then,  to  be  consistent, 
appellant  should  contend  that  the  price  flxed 
In  Uie  response  message  was  a  price  for  the 
beans  at  the  shipping  point  No  such  claim 
la  made  by  appellant.    As  we  understand  it. 
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appellant  does  pot  xtsm  dalm  that  the  beam 
were  sold  at  $2.26  per  bnahel,  ezcliiBiT«  of 
freight  charges.  This  convinces  na  that  the 
word  "delivered,"  aaed  in  the  first  meBsage, 
applied  to  the  delivery  of  tin  beans,  and  had 
no  application  whatever  to  the  price  fixed 
in  the  message.  When  both  telegrams  are 
read  togedier,  the  word  "delivered"  is  dear- 
ly implied  in  the  response  message. 

[4,  5]  It  is  insisted;  however,  that  the  in- 
terpretation placed  npon  the  word  "deliver- 
ed" under  the  heading  "terms"  in  the  letter 
of  confirmation  and  ia  the  form  of  the  "ofll- 
dal  sales  contract"  mvst  by  usage  and  eua- 
tom,  control  the  meaning  of  the  word  "deliv- 
ered" in  the  flnt  telegram.  There  would  be 
foroe  in  this  argument  if  the  form  of  the 
"official  sales  contract"  had  been  adopted  In 
the  telegrams.  The  reference  to  the  rules 
and  regulations  of  the  Michigan  Bean  Job- 
bers' Association  in  the  letter  of  confirma- 
tion could  in  no  way  affect  a  contract  which 
had  been  completed  by  telegram  prior  to  the 
delivery  of  the  letter.  The  proof  with  ref- 
erence to  the  usage  and  custom  only  goes  to 
the  extent  of  showing  that  when  beans  were 
sold  and  purchased  under  the  "official  sales 
contract,"  the  special  meaning  given  to  the 
word  "dell>eTy"  therein  should  control.  The 
sale  in  the  instant  case  was  made  In  a  dif- 
ferent form  from  the  "official  sales  contract," 
and  was  not  therefore  controlled  by  it 

Under  this  view  of  the  law,  the  trial  court 
committed  no  prejudicial  error  In  sending 
the  case  to  the  Jury  to  determine  whether  a 
contract  had  been  made  between  the  parties 
and  the  terms  thereof,  nor  in  refusing  to  give 
instruction  No.  2,  requested  by  appellant, 
bearing  upon  the  interpretation  of  the  con- 
tract by  cnstom  and  usage. 

No  reversible  error  appearing  of  record, 
the  Judgment  is  affirmed. 


BAILET  et  al.  V.  FORD.    (No.  122.) 
(Snprene  Oonrt  of  Arkansas.    Jan.  SS,  1918.) 

1.  Vbndob  and  PtJBcflASEB  «=»244  —  Bona. 
Fide  PoacHASBas— Evidkmcb  as  to  NXyrtos. 

Cvideaee  hHi  to  akow,  by  a  dear  prepon- 
derance, that  a  pnrcbaser  of  land  bad  no  actual 
notice  of  a  lost  deed  to  another  party,  prior  to 
his  own  purchase  of  the  land. 

2.  lAB  PxNDKHB  '«n>22(l) — Opksation  as  No- 

TICS. 

A  lis  pendens  is  not  actual  notice  to  any  one 
who  does  not  know  its  contents 'by  inspection,  or 
otherwise. 

8.  Lis  Fxndcns  «Ba22(2)— Opksatior  and  IDt- 
noT. 

A  purchaser  of  property  during  the  penden- 
cy of  a  snit,  under  a  lis  pendens,  is  constructive- 
ly bound  by  the  decree  or  judgment  rendered  In 
the  cane  in  favor  of  the  party  filing  the  lis  pen- 
dens, and  no  further,  and  is  not  constructively 
bound  by  tlie  daims  of  the  party  to  the  suit, 
who  filed  no  lis  pendens  setting  forth  his  daim. 
4.  Ills  Pendbns  ^s>ll(l)  —  Termination  of 
Action. 

A  purchaser  is  not  constmctivdy  bound  un- 
der a  Us  pendens  beyond  the  life  of  the  suit 


5.  Lis  PKuman  4»11(1)  —  Opebattoit  amb 

Effect. 
Where  a  grantor  sued  to  caned  his  deed  to 
F.  and  another,  and  filed  a  lis  pendens,  and  the 
suit  was  settled  and  dismissed  by  the  otaer  gran- 
tee conveying  the  land  to  the  grantor,  one  who 
purchased  the  land  from  the  grantor  nearly  four 
months  after  the  settlement  of  the  suit  was  not 
affected  by  the  lis  peadena,  and  was  a  bona  fide 
purchaser  as  against  F. 

6.  Lis  Pknaens  «=»8  —  Opekation  and  Br- 
FxoT— Pdbchabe  Pbiob  to  FiLINO. 

A  lis  pendens  filed  in  a  suit  to  restore  a  lost 
deed,  and  partition  the  land,  could  in  no  way 
affect  the  rights  of  parties  who  purchased  the 
land  several  months  prior  to  the  filing  of  the  lis 
pendens. 

Appeal  from  Prairie  Ohancery  Court; 
John  M.  BlUott,  Chancellor. 

Snit  by  J.  P.  Ford  against  M.  J.  Bailey 
and  others.  From  a  decree  for  plaintiff,  de- 
fendants appeal.  Beversed  and  remanded, 
with  directions. 

Geo.  M.  Chapllne,  of  Lonoke,  for  appel- 
lants. Chas.  A.  Walls  and  W.  A.  Leadi,  both 
of  Lonoke,  for  appellee. 

HUMPHREYS,  J.  AppeUee  instituted  suit 
in  the  Prairie  chancery  court  against  B.  L. 
Wilson  and  J.  A.  Diffee  on  the  5th  day  of 
February,  1012,  to  restore  a  lost  deed  to  the 
following  described  real  estate  in  Prairie 
county.  Ark.,  to  wit:  N.  E.  %  of  the  N.  E. 
%»  W.  %  of  the  N.  E.  %  and  the  N.  W. 
^  of  the  S.  E.  Vt,  all  in  section  18,  town- 
ship 4  north,  range  7  west,  containing  160 
acres,  and  to  partition  same  between  Diffee 
and  him  in  the  proportion  of  one-tialf  to  each, 
in  which  it  was  alleged  that  be  and  Diffee 
procured  title  to  said  real  estate  on  October 
16,  1909,  under  a  deed  from  Wilson  and  wife. 
When  the  suit  was  commenced  a  lis  pendens 
was  filed.  In  the  spring  of  1914,  appellee 
filed  an  amended  bill,  in  substance  the  same 
as  the  original,  with  the  additional  allega- 
tion that  R.  Ll  Wilson  had  conveyed  said  real 
estate  to  C.  C.  Bailey  on  November  3,  1911. 
Bailey  was-  made  a  i)arty  to  this  amended 
bill,  and  his  deed  sought  to  be  canceled  upon 
the  allegation  that  be  bought  the  land  with 
notice  of  appellee's  Interest  therein.  Bailey 
filed  an  answer,  claiming  titie  in  himself  un- 
der deed  of  November  3,  1911,  from  R.  L. 
Wilson  and  wife,  and  denying  that  he  bought 
with  notice  of  appellee's  Interest.  This  suit 
was  dismissed  against  O.  O.  Bailey  for  the 
want  of  prosecution,  with  leave  to  appellee's 
attorneys  to  reinstate  same  at  the  next  term 
of  court  An  amended  bill  was  again  filed 
on  October  IS,  1916,  in  substance  the  same 
as  the  former  bills,  to  which  an  answer  was 
filed  by  O.  G.  Bailey,  asserting  that  he  pur- 
diaaed  said  real  estate  November  3,  1011, 
without  actual  or  constructive  notice  that 
appellee  had  any  claim  or  right  thereto,  and 
bad  Immediately  entered  into  possession  of 
the  premises  and  continued  in  the  possession 
and  paid  the  taxes  since  that  time.     M.  J. 


4s»For  other  casu  me  aame  topic  and  KBT-NUMBBR  in  all  Kej'-Numbered  f>lgmta  and  Indezai 
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Bailey  was  made  a  party  on  the  sugsestlon 
that  O.  C.  Bailey  had  conveyed  the  property 
to  her.  This  cause  was  submitted  to  the 
chancellor  on  the  issue  of  whether  C.  O.  Bai- 
ley was  an  Innocent  purchaser  under  the 
pleadings  and  evidence,  from  which  the 
chancellor  found  that  G.  G.  and  Maggie  J. 
Bailey  were  in  possession  of  facta  sufficient 
to  put  them  upon  inquiry  as  to  the  appellee's 
title,  and  that  they  were  not  Innocent  pur- 
cliasers.  Based  upon  that  finding  and  the 
further  findings  that  appellee  owned  an  un- 
divided one-half  interest  and  the  Baileys  the 
other  one-half  Interest  In  said  land,  same  not 
being  susceptible  of  division  In  kind,  and 
that  the  deed  from  R.  L.  Wilson  and  wife  to 
Ford  had  been  lost  and  destroyed,  a  decree 
was  rendered,  establishing  the  lost  Instru- 
ment and  partitioning  and  ordering  the  sale 
of  said  real  estate.  An  appeal  has  been  pros- 
ecuted from  the  findings  and  decree  of  the 
chancery  court,  and  same  is  before  us  for 
trial  de  novo. 

The  record  revealed  with  certainty  that 
R.  L.  Wilson  and  wife  conveyed  the  lands  in 
question  to  J.  D.  DUTee  and  J.  P.  Ford  on 
October  16,  1909,  for  a  right  to  sell  washing 
powder  In  Alabama;  that  Dlffee  and  Ford 
were  partners  in  the  patent  territorial  right 
conveyed  to  Wilson  in  exchange  for  his 
lands ;  that  on  June  27,  1911,  Wilson  brought 
suit  against  J.  D.  DifTee  and  J.  P.  Ford  to 
cancel  the  deed  of  conveyance  aforesaid  for 
fraud ;  that  a  lis  pendens  was  filed  when  the 
suit  was  commenced;  that  service  was  had 
upon  both  Diffee  and  Ford,  and  that  neither 
answered  the  complaint;  that  the  case  was 
settled  by  a  reconveyance  of  the  lands  to 
R.  U  Wilson  by  J.  D.  Diffee  on  July  8,  1911, 
and  the  reconveyance  of  the  patent  terri- 
torial right  of  Wilson  to  Diffee  at  the  same 
time ;  that  the  suit  was  abandoned  and  dis- 
missed; that  on  November  3, 1911,  E.  U  WU- 
son  sold  and  conveyed  the  same  lands  to  C. 
G.  Bailey  for  |2,000  in  merchandise;  that 
the  land  had  a  house  on  it,  with  a  garden 
fenced  in,  which  appellee  had  cleaned  out, 
and  that  the  grass  lands  adjoining  were  not 
fenced,  but  that,  beginning  with  the  year  1912 
or  1913,  he  cut  the  grass  on  the  unlnclosed 
lands,  and  manufactured  same  into  hay  for 
sale ;  that  oa  and  after  the  date  of  his  pur- 
chase he  paid  the  taxes  on  said  real  estate ; 
that  appellee  instituted  the  original  suit  in 
this  cas^  and  filed  a  lis  pendens  on  April  6, 
1912 ;  that  C.  C.  Bailey  filed  his  deed  to  said 
lands  for  record  on  April  9,  1912,  and  after 
filing  his  deed  was  made  a  party  to  this  suit. 

Appellee  testified  that  about  a  month  after 
be  and  Dlflee  acquired  the  land  he  tried  to 
get  G.  C.  Bailey,  who  was  a  real  estate  agent, 
to  sell  the  land  for  him ;  that  he  never  de- 
scribed the  land  to  Bailey,  nor  told  him  from 
whom  they  purchased  it,  nor  designated  it 
in  any  particular  way,  but  that  he  told  him 
where  it  lay ;  that  Bail«y  refused  to  take  it 


for  sale,  saying  thbt  he  was  not  doing  busi- 
ness east  of  Ward. 

G.  C.  Bailey  testified  that  he  had  no  such 
conversation  with  appellee ;  that  the  first  in- 
formatton  he  had  that  Diffee  and  Ford  bad 
obtained  a  deed  from  R.  Ia  WUsmi,  on  Oc- 
tober le,  1909,  was  after  service  had  been 
obtained  on  him  in  this  suit;  that  then  WU- 
son  told  him  the  matter  bad  been  settled, 
and  gave  him  the  deed  in  whi(di  Diffee  had 
reconveyed  the  lands  to  Wilson. 

J.  A.  Leach,  abstractor,  testified  that  C.  C. 
Bailey  employed  him  to  make  an  abstract  of 
the  100  acres  in  question,  and  at  the  time  he 
informed  him  of  the  pendency  of  the  parti- 
tion suit  and  the  filing  of  a  lis  pendens 
therein ;  that  Bailey  responded  that  he  knew 
of  the  lis  pendens,  and  cared  nothing  abont 
It,  as  the  matter  had  been  settled ;  that  Bai- 
ley instructed  him  not  to  show  the  lis  pen- 
dens in  the  abstract,  and  for  that  reason  It 
was  left  out. 

The  date  of  this  conversation  Is  not  defi- 
nitely fixed,  but  it  is  quite  apparent  from 
the  record  that  it  was  in  reference  to  the  Us 
pendens  filed  in  aid  of  appellee's  suit  to  re- 
store his  lost  deed,  and  not  to  the  lis  pendens 
filed  by  Wilson  In  aid  of  the  suit  to  cancel 
his  deed  to  Diffee  and  Ford  as  fraudulent. 

Bailey  also  denied  having  sndi  a  conver- 
sation with  Leach. 

[1]  It  Is  Insisted  by  appellant  that  the  evi- 
dence is  not  sufiicient  upon  which  to  base  a 
finding  that  Bailey  had  actual  notice  of  the 
conveyance  from  R.  L.  Wilson  and  wife  to  J. 
D.  Diffee  and  J.  P.  Ford,  at  the  time  he  pur- 
chased the  land  on  November  3,  1911.  The 
testimony  of  appellee  concerning  the  conversa- 
tion he  bad  with  Bailey  in  relation  to  selling 
the  place  is  not  sufficiently  definite  and  cer- 
tain to  carry  notice  to  Bailey  that  he  and 
Diffee  were  the  owners  of  the  particular  tract 
of.  land  in  question.  We  do  not  understand 
from  his  evidence  that  he  did  more  than  in- 
form Bailey  in  a  general  way  where  the  land 
lay.  He  did  not  describe  it  particularly,  nor 
designate  it  by  name  or  otherwise.  The  con- 
versation occurred,  if  at  all,  about  two  years 
before  Bailey's  purchase,  and  was  a  casual 
conversation  relating  to  his  ownership  In  a 
tract  of  land  in  a  certain  locality,  and  not  to 
any  particular  tract  of  land. 

Nor  do  we  think  the  conversation  with  the 
abstractor  sufficient  to  show  that  Ford  had 
any  interest  in  the  real  estate  in  question 
prior  to  his  purchase  thraeof  on  November 
8,  1911.  As  we  understand  it,  the  conveisa- 
tl<»i  referred  to  a  lis  pendens  notice  which 
had  been  filed  in  the  partition  suit  by  Ford 
whoi  he  commenced  the  orlgnal  action  in  this 
case  on  April  B,  1912,  and  did  not  concern 
any  transaction  prior  to  the  purchase  of  the 
land  by  Bailey  from  \^lson  on  November  3, 
1911.  We  do  not  understand  from  the  ab- 
stractor's testimony  that  he  wait  into  detail 
and  Informed  Bailey  that  Ford  claimed  or 
had  an  Interest  in  the  real  estate  in  question. 
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The  posItlTe  erldaice  and  drcamstuices  In 
this  case  fall  to  convince  us  that  C.  C.  Bai- 
ley had  actual  notice  of  Ford's  deed  prior  to 
bis  own  purchase  of  the  real  estate.  We 
think  a  clear  preponderance  of  the  evidence 
shows  to  the  contrary. 

Again,  It  Is  contended  by  appellant,  G.  O. 
Bailey,  that  his  purchase  of  the  land  was  not 
affected  by  the  lis  pendens  filed  by  R.  L.  Wil- 
son on  Jane  27,  1911,  when  be  brought  suit 
to  cancel  his  deed  to  J.  D.  Dlffee  and  J.  P. 
Ford  of  date  October  16, 1909;  nor  by  the  lis 
pendens  filed  by  appellee  when  he  brought 
salt  on  April  5,  1912,  to  restore  bis  lost  deed 
and  partition  the  land. 

[2-4]  The  rule  of  Us  pendens  and  its  efTect 
was  a  subject  of  decisloQ  by  this  court  in 
the  recent  case  of  Cherry  v.  Dlckerson,  128 
Arfc  572,  194  S.  W,  690.  The  purpose  of  the 
rule  is  to  prevent  the  alienation  of  property 
which  is  the  sul^ect  of  litigation  during  the 
pendency  of  the  suit,  and  by  so  doing  to  give 
full  effect  to  any  decree  or  judgment  which 
might  be  rendered  in  the  case  In  favor  of  the 
party  filing  the  Us  pendens.  A  lis  pendens  is 
not  actual  notice  to  any  one  who  does  not 
know  the  contents,  by  inq>ection  or  otherwise. 
A  purchaser  of  the  pr(^)erty  during  the  pen- 
dency of  the  suit  under  a  lis  pendens  is  con- 
structively bound  by  the  decree  or  judgment 
rendered  in  the  case  in  favor  of  the  party 
filing  the  lis  pendens,  and  no  further.  The 
purdiaser  is  not  constructively  bound  by  the 
claims  of  a  party  to  a  suit  who  filed  no  Us 
pendens  setting  forth  the  claim.  Nor  is  a 
purchaser  boand  constructively  nnder  a  Us 
pendens  I)eyond  the  life  of  the  snit  It  was 
said  in  the  case  of  Cheny  ▼.  Dlckeraon,  su- 
pra: 

"The  authorities  are  practically  in  accord  in 
holdioK  that  after  the  dismissal  or  abandon- 
ment of  an  action,  without  express  reservation, 
the  lis  pendens  does  not  continue  as  construc- 
tive notice  so  as  to  affect  the  rights  of  parties 
interveJ^g  between  the  dismissal  or  abandon- 
ment and  reinstatement  or  commencement  of 
the  action  anew." 

[!]  In  the  instant  case,  the  first  Us  pendens 
relied  ujwn  to  constructively  bind  the  Baileys 
Is  the  one  filed  by  R.  I*  WUson  in  aid  of  his 
suit  to  cancel  his  deed  executed  to  J.  D. 
Dlffee  and  J.  P.  Ford.  Ford,  appellee  in  the 
case  at  bar,  was  a  party  defendant  in  that 
case,  and  served  with  process.  He  claimed 
no  right  to  the  property  by  answer  or  under 
the  lis  pendens,  ^e  suit  was  settled  and 
dismissed  by  Wilson  conveying  the  terri- 
torial patent  right  to  J.  D.  Dlffee  and  in  con- 
sideration thereof  3.  D.  Dlffee  reconveying 
the  land  in  question  to  R.  L.  Wilson.  The 
deed  in  settlement  was  dated  July  8,  1911. 
Wilson  did  not  buy  until  nearly  four  months 
after  the  date  of  the  deed  executed  in  settle- 
ment of  the  suit  While  the  record  does  not 
show  the  date  of  the  dismissal,  it  clearly  fol- 
lows from  the  evidence  In  the  case  that  the 
suit  was  abandoned  at  least  as  early  as  July 


8,  1011,  the  date  on  wbicb  the  deed  In  settle- 
ment was  executed.  There  is  no  evidence  in 
the  record  showing  that  R.  ti.  Wilson  ever 
actually  Inspected  the  lis  pendens  notice,  or 
that  he  knew  of  its  contents  prior  to  his  pur- 
chase. Applying  the  rule  and  Its  effect,  as 
announced  In  the  case  of  Cherry  v.  Dlckerson, 
to  the  conclusion  of  facts  reached  by  the 
court  in  the  instant  case,  the  purchase  of  C. 
0.  Bailey  of  November  3,  1911,  was  not  af- 
fected by  WUson's  Us  pendens,  and  C.  C. 
Bailey  was  therefore  a  bona  fide  purchaser  of 
said  lands  for  value. 

[I]  The  lis  pendens  filed  by  Ford  on  April 
6,  1912,  when  he  Instituted  the  original  suit 
in  this  case,  can  in  no  way  affect  the  rights 
of  the  Baileys,  because  the  C.  C.  Bailey  pur- 
chase antedated  the  filing  of  this  Us  pendens 
some  five  or  six  months. 

The  learned  chancellor  therefore  erred  In 
finding  that  C.  C.  Bailey  purchased  said  lands 
vrtth  either  actual  or  constructive  notice  of 
appeUee's  claim  under  his  lost  or  destroyed 
deed  of  date  October  16, 1909. 

The  decree  is  reversed  and  remanded,  with 
direction  to  dismiss  the  bill  for  the  want  of 
equity. 


WAItMACE  V.  MAJOR  STAVE  OO. 
(No.    114) 

^Snpceme  Court  of  Arkansas.    Jan.  28,  1918.) 

1.  Spbcitic  Pebfobhawck  «b»13— OoifTBAora 

— FDBNraHINO   EUICTBIO  IiIOH^. 

Specific  performance  of  a  contract  to  fur- 
nish electric  light  will  not  be  decreed,  since  there 
is  no  method  of  enforcing  snch  a  decree. 

2.  iNJtrwcnow  4=>59(2)— Gontbact  to  Ftm- 
man  BLxcntio  Lioht. 

Where  comi>lainant  had  paid  for  electric 
light  to  be  furnished  it  for  three  years  pursu- 
ant to  a  contract,  an  injunction  will  issue  to 
prevent  cutting  off  the  light  or  to  compel  a 
pid>lic  ntiUty  company,  which  had  turned  car- 
rent  off,  to  turn  it  on  again. 

3.  EZfOTBIOITT     «=3ll  —  DlSOBIMinATtoR  — 

What  Constitutes. 
A  contract  by  an  electric  company  to  fur- 
nish a  consumer  free  current  for  three  years 
upon  being  released  from  a  previous  contract 
to  furnish  current  for  a  share  of  the  consumer's 
earnings,  hetd  not  invalid  because  discrimina- 
tory, where  the  franchise  from  the  city  did  not 
appear  to  prohibit  such  contracts. 

4.  CoBPOBATioNB  iJt-.illS— Sam  of  Assets  — 

PUBCHASEb'B  lilABIUTT. 

The  mere  transfer  of  corporate  assets  does 
not  make  the  purchaser  liable  for  the  corpora- 
tion's debts. 

5.  COEPOBATTONS  «=»870(1>— DeBTB— ASBXTMP- 
TIOH. 

A  corporation's  debts  may  be  expressly  or 
impliedly  assumed  by  another. 

6.  Afpeai.  and  Ebbob  «=>1009(4— IReview— 
Ghancellob's  Findinos. 

A  chanceUor's  findings  of  tact  will  not  be 
distnrbed  upon  appeal,  nnless  against  a  prepon- 
derance of  the  evidence. 

7.  Electbicitt    9=>11— Contbacts— Abbuup- 

TION   BY  PtTECHABEB. 

Evidence  that  purchaser  of  assets  of  an  elec- 
tric Ught  company  knew  of  various  contracts 
made  by  it,    that   insurance   policies  delivered 
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to  him  w^re  made  in  the  corpoMtion's  name, 
etc.,  held  to  sustain  a  chaodeUor's  finding  that 
a  purchaser  impliedly  assamed  the  corporation's 
contract  to  furnish  current  free  of  charge  to  a 
consumer,  whose  plant  wag  visibly  connected  by 
wires  with  the  electric  company,  although  the 
purchaser  testified  he  wag  ignorant  of  such 
contract,  and  thought  the  electric  light  assets 
were  owned  by  an  individual  instead  of  a  cor- 
poration. 

Appeal  from  Little  River  Chancery  Court ; 
Jas.  D.  Shaver,  Chancellor. 

Action  by  the  Major  Stave  Company 
against  I*  M.  Warmack.  Decree  for  com- 
plainant, and  defendant  appeals.  Reversed 
in  part,  and  affirmed  in  part. 

The  Major  Stave  Company  Instituted  an 
action  in  the  chancery  court  against  TU  M. 
Warmack  to  compel  him  to  furnish  It  electric 
lights  In  accordance  with  the  terms  of  a  con- 
tract entered  Into  between  It  and  the  Ash- 
down-  Light  &  Po.wer  Company,  to  whose 
rights  and  liabilities  Warmack  succeeded. 
The  material  facts  are  as  follows : 

R.  B.  Bryant  was  granted  a  franchise  by 
the  town  of  Ashdown  in  Little  River  county. 
Ark.,  to  furnish  to  Its  inhabitants  electric 
lights.  In  the  isarly  part  of  1912,  Bryant 
assigned  the  franchise  to  the  Ashdown  Light 
A  Power  Company,  a  domestic  corporation. 
On  the  26th  day  of  July,  1912,  the  Ashdown 
Light  &  Power  Company  entered  Into  a  con- 
tract with  the  Major  Stave  Company,  a  cor- 
poration in  the  town  of  Ashdown,  situated 
near  to  the  property  of  the  light  and  power 
company,  whereby  the  stave  company  In  conr 
sideration  of  40  per  cent,  of  the  gross  earn- 
ings of  the  light  and  power  company  agreed 
to  furnish  steam  power  for  the  operation  of 
Its  light  plant  The  light  and  power  com- 
pany continued  to  operate  under  this  con- 
tract until  the  16th  of  August,  1014,  at  which 
time  In  consideration  that  the  stave  com- 
pany would  release  it  from  the  ctmtract,  the 
light  and  power  company  agreed  to  furnish 
to  the  stave  company  free  electric  current  for 
a.  period  of  three  years  from  that  date  for 
the  purpose  of  lighting  the  plant  of  the  Stave 
company,  provided  the  current  should  not 
exceed  an  average  of  one  kilowatt  per  day. 
The  light  and  power  company  Installed  at 
the  plant  of  the  stave  company  a  one  kilo- 
watt transformer  for  the  purpose  of  measur- 
ing the  current.  H.  G.  Sanderson  was  a 
"tockholder  in  the  light  and  power  company, 
and  purchased  all  of  the  stock  of  saild  cor- 
poration in  the  spring  of  1915.  He  permitted 
certain  of  the  offlcera  of  the  corporation  to 
retain  one  share  of  stock  each  In  order  to 
preserve  the  corporate  existence.  Sanderson 
continued  to  furnish  light  to  the  stave  com- 
pany in  compliance  with  the  contract  above 
referred  to.  On  the  20th  day  of  December, 
1915,  H.  O.  Sanderson  and  L.  M.  Warmack 
entered  into  a  .written  contract  whereby  the 
former  agreed  to  exchange  all  the  property 
of  the  light  and  power  company,  together 
with  its  franchise  with  Warmack  for  certain 
property  owned  bg  him. 


Sanderson  testified  that  be  advised  War- 
mack of  the  contract  the  light  and  power 
company  had  with  the  stave  company ;  that 
he  thinks  he  advised  him  of  all  the  contracts 
that  the  light  and  power  company  had  with 
various  parties ;  that  he  turned  over  to  War- 
mack the  Insurance  policies  of  the  light  and 
power  company  and  certain  contracts  which 
bad  been  made  with  the  railroad  companies 
and  a  contract  with  the  water  and  sewer  dis- 
trict; that  he  transferred  the  stock  of  the 
light  and  power  company  to  Warmack  and 
tendered  it  to  him;  that  Warmack  refused 
to  receive  lb 

The  testimony  of  Sanderson  was  corrobo- 
rated by  that  of  A.  D.  Du  Laney.  He  testi- 
fied that  on  March  15,  1016,  he  turned  over 
to  Warmack  the  abstract  of  real  estate  of 
the  light  and  power  company  in  Ashdown,  a 
certified  copy  of  the  passage  of  the  ordinance 
granting  the  franchise,  certain  insurance 
policies  and  a  contract  with  the  three  rail- 
road companies  entering  the  town,  and  a 
contract  with  the  water  and  sewer  district 
The  contract  with  the  stave  company  was 
carried  out  until  Warmack  took  charge  of 
the  plant  in  1916,  .when  he  refused  to  further 
furnish  light  to  the  stave  company  under 
the  contract. 

L.  M.  Warmack  testified  that  he  bought  all 
the  property  of  the  light  and  power  plant  la 
Ashdown  which  was  formerly  owned  by  the 
Ashdown  Light  &  Power  Company  from  H. 
G.  Sanderson;  that  he  did  not  buy  any  stock 
in  the  Ashdown  Light  &  Power  Conqiany, 
and  did  not  know  there  was  any  stock;  that 
he  did  not  know  that  this  corporation  was  In 
existence  at  the  time  he  exchanged  property 
.with  Mr.  Sanderson;  that  Sanderson  did 
not  advise  him  that  the  corporation  was  In 
existence,  and  did  not  advise  him  of  any  con- 
tract between  that  corporation  and  the  stave 
company ;  that  he  did  not  at  the  time  agree 
to  carry  out  any  ccmtract  with  the  stave 
company ;  that  he  knew  that  Mr.  Sanderson 
held  a  franchise  from  the  town  of  Ashdown. 
On  cross-examination  he  admitted  that  San- 
derson told  him  of  all  the  (Mntracts  that 
were  bringing  In  money.  He  also  admitted 
that  he  knew  there  was  a  contract  vrith  the 
three  different  railroads  entering  the  town 
and  one  from  the  school  district  He  stated 
that  at  the  time  he  bought  the  plant  that  he 
did  not  kno:w  that  the  Major  Stave  Company 
was  receiving  light  from  the  plant 

On  the  part  of  the  stave  company  It  was 
shown  that  its  plant  was  situated  dose  to 
the  plant  of  the  light  and  power  company, 
and  that  the  electric  light  wires  ran  direct- 
ly from  one  company  to  the  other,  and  coald 
be  seen  by  any  one  who  examined  the  U^t 
and  power  plant  Other  facts  will  be  stated 
or  referred  to  In  the  opinion. 

The  chancellor  found  in  favor  of  the  Major 
Stave  Company,  and  Issued  a  mandatory  In- 
junction directing  Warmack  to  furnish  it 
with  light  nnder  the  contract  referred  to  la 
the  statement  of  facts,  and  also  decreed  the 
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spedflc  performanoe  of  tbat  contract.    War- 
mack  has  appealed. 

June  R.  Morrell,  of  Asbdown,  for  appel- 
lant A.  D.  Dtt  Laney,  of  Asbdown,  for  ai>- 
pellee. 

HART,  J.  (after  stating  the  facta  as  above). 
The  contract  in  qnestion  was  executed  on  the 
15th  day  of  August,  1914.  Prior  to  that  time 
there  was  ,a  contract  between  the  light  and 
power  company  and  the  Major  Stave  Com- 
pany whereby  the  latter  was  to  furnish  the 
power  for  running  the  plant  of  the  former, 
and  was  to  receive  therefor  40  per  cent  oi 
the  gross  earnings  of  the  former.  The  light 
and  power  company  desired  to  famish  its 
own  motive  power,  and  for  that  reason  enter- 
ed into  the  contract  in  question.  In  consider- 
ation of  being  released  from  its  former  con- 
tract, and  all  claims  or  liability  thereunder, 
It  agreed  that  It  would  furnish  the  stave 
company  the  electric  light  used  In  Its  plant 
for  the  term  of  three  years,  provided  the  cur- 
rent should  not  exceed  an  average  of  one 
kilowatt  The  light  and  power  company  per- 
formed this  contract  from  the  date  of  Its 
execution  on  Angust  16, 1914,  until  the  early 
part  of  January,  1916,  when  Warmack  pur- 
chased the  property  of  the  light  and  power 
company  and  its  franchises,  which  were  as^ 
signed  to  him. 

[1,2]  The  court  should  not  have  directed 
the  spedflc  performance  of  this  contract. 
In  the  case  of  I«onard  v.  Board  of  Directors 
of  Plum  Bayou  Levee  District,  79  Ark.  42, 
94  S.  W.  922,  9  Ann.  Cas.  169,  the  court  held 
that  equity  win  not  decree  spedflc  perform- 
ance of  an  executory  contract  to  do  ordinary 
work,  as  to  build  a  levee,  for  the  reason  that 
there  Is  no  method  by  which  Its  decree  could 
be  enforced.  It  does  not  follow,  however, 
that  the  stave  company  was  not  entitled  to 
injunctive  relief.  The  light  and  power  com- 
pany was  granted  a  franchise  by  the  town  of 
Ashdown  to  fomlsh  electric  lights  to  the 
town  and  the  Inhabitants  thereof.  In  the  en- 
joyment of  this  public  franchise,  it  bad  the 
exclusive  right  to  furnish  electricity  to  the 
town  and  the  inhabitants  thereof.  The  stave 
company  owned  and  operated  a  stave  plant 
In  the  town,  and  the  furnishing  of  electric 
current  for  lighting  Its  plant  was  one  of  the 
ordinary  and  natural  uses  which  was  contem- 
plated when  the  franchise  was  granted  to  the 
light  and  power  company.  The  stave  com- 
pany had  paid  for  the  light.  Under  these 
circumstances'  Injunction  will  lie  to  prevent 
the  catting  off  of  the  supply  of  light  or  If 
the  curr^it  has  be«i  turned  off  by  the  public 
utility  company,  a  mandatory  Injunction  will 
be  Issued  to  compel  it  to  turn  the  current 
on  again.  McQnllUn  on  Municipal  Corpo- 
rations, vol.  4,  M  1773,  1774,  and  Dillon  on 
Mpnidpal  Corp.  (6th  Ed.)  vol.  3,  par.  1317. 

[S]  It  is  neither  claimed  nor  shown  that 
the  contract  in  question  is  such  a  special  con- 
tract that  it  prevents  the  corporation  from 
200  S.W.-61 


supplying  all  its  customers  In  the  town  of 
Ashdown.  There  Is  nothing  in  the  record 
tending  to  show  that  there  is  anything  In  the 
ordinance  granting  the  franchise  to  the  light 
and  power  company  that  would  prevent  It 
from  entering  into  the  contract  In  question. 
The  principle  that  the  company  must  sup- 
ply all  impartially  and  without  discrimina- 
tion does  not  prevent  It  from  entering  into 
reasonable  arrangements  or  agreements  with 
its  customers  growing  out  of  special  drcum- 
stances.  DllKn  on  Municipal  Corporations 
(6th  Ed.)  VOL  3,  i  1317,  p.  2207. 

[4,  S]  Again  it  is  contended  that  by  the 
terms  of  the  contract  Warmack  was  not 
required  to  carry  out  the  contracts  of  the 
light  and  power  plant.  It  Is  true  the  mere 
transfer  of  the  assets  of  one  corporation 
to  another  corporation  or  Individtial  does  not 
make  the  latter  liable  for  the  debts  of  the 
first  corposation,  but  a  corporation  or  indi- 
vidual may  become  liable  for  the  debts  of  an- 
other corporation  where  it  has  expressly  or 
Impliedly  assumed  them.  Spear  Mining  Ck>. 
V.  Shlnn,  93  Ark.  346,  124  S.  W.  1045,  and 
(rood  V.  Fergns<m  &  Whe^er  Co.,  107  Ark. 
118,  163  S.  W.  1107,  Ann.  Cas.  igi6A,  544. 

[•,  7]  The  chancellor  found  that  Warmack 
had  at  least  Impliedly  assumed  to  carry  out 
the  contract  vrlth  the  light  and  power  com- 
pany. It  is  a  settled  rule  of  this  court  not  to 
disturb  the  finding  of  fact  made  by  a  chancel- 
lor, unless  It  is  against  the  preponderance  of 
the  evidence.  As  we  have  already  seen,  the 
light  and  power  company  was  granted  a  fran- 
chise to  supply  the  town  of  Ashdown  and  its 
inhabitants  with  electric  lights.  Warmack 
was  operating  the  light  plant  under  this  fran- 
chise. He  admits  that  be  was  carrying  out 
all  the  contracts  with  consumers  who  were 
making  monthly  payments  for  lights  furnish- 
ed them.  He  also  admits  that  he  knew  of 
the  special  contracts  whldi  bad  been  made 
with  the  three  railroads  entering  the  town 
and  with  the  school  district  Sanderson  tes- 
tified that  he  told  him  of  the  existence  of  the 
contract  in  qnestion.  The  plant  of  the  stave 
company  was  situated  near  that  of  the  light 
company,  and  the  wires  ran  direct  from  the 
plant  of  the  light  company  to  that  of  the 
stave  company.  It  may  be  fairly  assumed 
that  Warmack  saw  these  wires.  He  denies 
that  he  knew  of  the  existence  of  the  corpora- 
tion called  the  Ashdown  Light  &  Power 
Company,  and  says  that  he  thought  Sander- 
son was  operating  the'  plant  in  his  own  in- 
dividual right  Sanderson  testifies,  however, 
that  he  told  him  the  corporation  was  operat- 
ing the  light  plant.  Besides  this  the  Insur- 
ance policies  and  special  contract  which  were 
turned  over  to  Warmack  and  which  he  admit- 
ted receiving  were  notice  *o  him  that  the 
corporation  was  operating  the  iigbt  plant. 
It  Is  apparent  from  all  the  circumstances  de- 
tailed in  the  statement  of  facts  as  well  as 
others  small  In  themselves,  which  have  beoi 
omitted  from  the  statement  of  fticts,  that 
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Warmack  at  least  Impliedly  assumed  to  carry 
out  all  the  contracts  for  furnishing  lights  of 
the  light  and  power  company  with  the  Inhab- 
itants of  the  town.  He  knew  he  could  only 
operate  under  the  franchise  granted  to  that 
company,  and  all  the  circumstances  intro- 
duced In  evidence  pointed  to  the  fact  that  he 
assumed  to  carry  out  the  lighting  contracts 
of  the  company. 

Prom  the  views  we  have  expressed,  it 
follows  that  the  court  should  not  have  direct- 
ed the  specific  performance  of  the  contract, 
but  was  correct  In  granting  a  mandatory  In- 
junction to  compel  Warmack  to  again  turn 
on  the  current  at  the  plant  of  the  stave  com- 
pany. In  this  way  the  relative  rights  of 
the  other  residents  of  the  town  to  be  supplied 
with  lights  Impartially  and  without  discrim- 
ination will  be  preserved  should  the  occasion 
arise  therefor,  caused  by  the  Inability  of  the 
light  company  to  furnish  sufficient  lights  for 
all  consumers,  or  for  other  good  reason. 

Therefore  the  decree  In  so  far  as  It  grants 
specific  performance  of  the  contract  will  be 
reversed,  and  In  so  far  as  it  grants  a  manda- 
tory injunction  In  favor  of  the  stave  com- 
pany against  Warmack  to  have  the  current 
again  turned  on  at  the  plant  of  the  stave  com- 
pany will  be  affirmed. 


RAG  SD ALB  V,  STATE.     (No.  103.) 
(Supreme  Court  of  Arkansas.    Jan.  21,  1918.) 

1.  Cbiuinai.  Law  «=9l081(5)  —  Vbnub  — 
Tkansobipt  on  Changb— Waivbb  of  Objec- 
tions. .      .  .    ,  ,    ^. 

Objection  that  the  transcript  lodged  in  the 
court  to  which  venue  waa  changed  was  imper- 
fect is  not  available,  not  having  been  made  till 
after  trial,  and  sentence  then  having  been  sus- 
pended till  after  transcript  was  perfected  and 
filed. 

2.  CsnnNAi,  Law  «=»1048(1)— Venub— Pbo- 
CBKDiRos  ON  Chanob— Objections. 

Objection,  in  the  court  to  which  venue  had 
been  changed,  to  the  reading  of  the  indictment 
because  not  a  certified  copy  of  the  original  in- 
dictment, is  not  an  object!  m  to  the  conrlrs  ju- 
risdiction over  the  case. 

3.  Cbiminai.  Law  «s>1166(6)  —  AppeaI/- 
Habhless  Ebbob. 

Defendant  was  not  prejudiced  by  the  reading 
of  an  uncertified  copy  of  the  indictment,  it  be- 
ing an  exact  copy  of  the  one  in  the  subsequently 
amended  transcript. 

4.  Cbiminal  Law  «=»304  (13)— Evidence  — 
JuDiciAi.  Notice. 

The  court  will  take  judicial  notice  of  what 
18  the  county  seat  of  a  county  and  that  its 
circuit  court  is  held  there. 

5.  Cbiminai,  Law  «=»1166(1)— Habmless  Eb- 
bob—Clebicai.  Ebbob. 

Clerical  error  in  transfer  of  a  cause  to  M. 
for  trial  in  the  "M."  circuit,  instead  of  the 
"0."  circuit  court,  M.  being  the  county  seat  of 
C.  county  and  the  C.  circuit  court  being  held 
there,  is  harmless. 

6.  Rape  «s»64(1)— Fkvale  TTndbb  Aoe  of 
Consent— CoBBOBOBATioN. 

The  female,  in  prosecution  for  carnally 
knowing  a  female  under  16  years  of  age,  need 
not  be  corroborated;  she  not  being  an  accom- 
plice, and  the  law  not  requiring  corroboration. 


7.  CBiiaNAi-  Law  fr=»1159(2)  —  Appeai.— Re- 
view OF  Vebdict. 

The  court  on  appeal  will  not  disturb  a  ver- 
dict supported  by  substantial  evidence. 

8.  Cbiuinai.  Law  €i=!»703— Opening  State- 
ment—Disceetion   OF  CotTBT. 

There  is  no  manifest  abuse  of  tlie  court'.*; 
discretion  in  allowing  the  openincr  statement  of 
the  prosecuting  attorney,  though  it  oontsin* 
matters  not  subsequently  proved,  where  they 
were  not  foreign  to  the  issue  and  might  have 
been  given  in  proof. 
8.  CBrtfiNAi.  Law   *=>730(7)— ABotniENT  of 

CouNdi/— Action  of  Coubt. 
It  is  enough  and  tantamount  to  specifically 
admonishing  the  jury  to  disregard  a  statement 
of  the  prosecuting  attorney  in  argument,  to  re- 
buke him  in  the  presence  of  the  jury,  and  say 
that  the  matters  covered  in  the  statement  had 
been  excluded  from  the  jury's  consideration. 
10.  Cbiminal   Law    ®=>730  (3)— Conduct   of 

CouNSEif— Action  of  Coubt. 
It  was  enough  to  safeguard  defendant's 
right  to  a  folr  trial,  notwithstanding  persistent 
attempt*  by  prosecuting  attorney  to  bring  Into 
the  case  damaging  facts  foreign  to  the  case,  that 
tfie  court  promptly  excluded  such  evidence  when- 
ever objection  was  made,  and  also  excluded  all 
remarks  by  such  counsel  pertaining  to  foreign 
matters,  and  refused  to  permit  further  inquiry 
along  those  lines. 

Appeal  from  Circuit  CJourt,  Conway  Coun- 
ty;  A.  B.  Prlddy,  Judge. 
John  Ragsdale  was  convicted,  and  appeals. 

Affirmed. 

J.  T.  Bullock,  of  RnssellviUe,  J.  J.  Mont- 
gomery, of  Clarksville,  and  Hays  &  Ward,  of 
Russellvllie,  for  appellant  Jno.  O.  Ar- 
buckle,  Atty:  Gen.,  and  T.  W.  Campbell,  Asst 
Atty.  Qen.,  for  the  State. 

HUMPHREYS,  J.  On  the  2d  day  of  Octo- 
ber, 1917,  appellant  was  tried  and  convicted 
in  the  Conway  circuit  court,  on  change  of 
venue  from  Johnson  circuit  court,  of  car- 
nally knowing  Viola  Dunn,  a  female  person 
under  the  age  of  16  years,  and  sentenced  to 
imprisonment  for  one  year.  Motions  in  ar- 
rest of  judgment  and  for  new  trial  were  filed 
and  overruled,  and  from  the  Judgment  of 
conviction  an  appeal  has  been  prosecated  to 
this  court 

[l-i]  It  is  insisted  that  the  Conway  circuit 
court  acquired  no  Jurisdiction  of  the  case  be- 
cause an  Imperfect  transcript  was  lodged  in 
the  Conway  circuit  court  Appellant  went  to 
trial  without  suggesting  that  the  transcript 
was  incomplete  until  the  verdict  was  return- 
ed and  a  motion  in  arrest  of  judgment  had 
been  filed.  Thereupon  the  sentence  was  sus- 
pended and  no  other  steps  were  taken  until 
the  transcript  was  perfected  and  filed.  This 
proceeding  was  in  keeping  with  the  rule  of 
practice  laid  down  in  Blxby  y.  State,  15  Ark. 
395;  Green  v.  State,  19  Ark.  178;  Blnns  v. 
State,  35  Ark.  118;  and  Lee  v.  State^  73  Ark. 
148,  83  8.  W.  916.  But  It  Is  said  there  is  no 
file  mark  on  the  transcript  and  that  this  case 
Is  ruled  by  Burrls  v.  State,  38  Ark.  221,  and 
BaU  V.  SUte,  48  Ark.  94,  2  S.  W.  462.  In 
these  cases  there  was  nothing  to  show  tiiat 
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tlie  transcript  had  become  a  part  of  the  rec- 
ord in  the  court  to  which  the  causes  were 
transferred.  In  the  Instant  case  the  record 
shows  that  a  transcript  was  Sled  In  the 
Conway  circuit  court.  After  the  court  had 
read  the  Indictment,  an  objection  was  inter- 
posed to  the  reading  thereof,  for  the  reason 
that  the  same  was  not  a  certified  copy  of  the 
original  Indictment.  It  would  be  far-fetched 
to  treat  this  as  an  objection  to  the  Jurisdic- 
tion of  the  court  over  the  case.  No  prejudice 
resulted  to  appellant  on  account  of  reading 
the  indictment,  as  it  was  an  exact  copy  of 
the  one  contained  tn  the  amended  transcript 
In  the  case  of  Lee  v.  State,  73  Ark:.  148,  83 
8.  W.  816,  Mr.  Chief  Justice  CockriU,  in  re- 
ferring to  the  statute  providing  that  a  judg- 
ment of  conviction  should  be  reversed  for 
prejudicial  errors  only,  said: 

"Tie  purpose  of  the  ttatnte  was  to  obviate 
the  necessi^  of  reyersing  judgments  of  convic- 
tion on  account  of  mere  errors  of  form  which 
do  not  aSect  the  sabstantial  rights  of  the  de- 
fendant." 

The  Instant  case  was  transferred  from 
Johnson  circuit  court  to  Morrllton,  Ark.,  and 
set  for  Tuesday  of  the  first  week  of  the  next 
term  of  the  Morrllton  circuit  court.  Appel- 
lant contends  that  there  is  no  such  court 
known  to  the  laws  of  Arkansas.  This  court 
knows  judicially  that  Morrllton  Is  the  county 
seat  of  Conway  county  and  that  the  Conway 
circuit  court  is  held  at  Morrllton,  the  county 
seat  Knowing  that  much  Judicially,  the 
conclusion  is  irresistible  that  the  transfer  of 
a  criminal  case  from  Johnson  circuit  court 
to  Morrllton  for  trial  in  the  Morrllton  cir- 
cuit court  Is  a  transfer  of  the  case  to  the 
Conway  clrcnit  court  It  would  be  extreme- 
ly technical  to  hold  otherwise.  The  transfer 
of  the  cause  to  Morrllton,  Ark.,  for  trial  in 
the  Morrllton  drcuit  court,  was  a  clerical  er- 
ror which  resulted  in  no  prejudice  to  the 
substantial  rights  of  appellant. 

[•,  7]  It  Is  contended  by  appellant  that  the 
evidence  Is  Insufficient  to  support  the  verdict. 
The  gist  of  the  argument  of  learned  counsel 
for  appellant  in  support  of  this  contention  Is 
that  the  state  relied  upon  the  evidence  of  the 
prosecutrix  alone  for  conviction,  which  was 
contradicted  in  many  ways.  It  was  within 
the  province  of  the  Jury  to  pass  upon  the 
credibility  of  the  witness,  and  the  weight  to 
be  attached  to  her  evidence.  She  was  not 
an  accomplice  in  the  crime,  and  the  law  does 
not  require  her  testimony  to  be  corroborated. 
There  can  be  no  question  that  she  gave  sub- 
stantial testimony.  She  testlSed  that  appel- 
lant had  sexual  intercourse  with  her  on  two 
occasions  in  Johnson  county.  In  the  year 
1916,  when  she  was  14  years  of  age.  On  ap- 
peal this  court  will  not  disturb  a  verdict  sup- 
ported by  substantial  legal  evidence.  Coats 
T.  State,  101  Ark.  51,  141  S.  W.  197;  Rhea 
T.  State,  104  Ark.  162,  147  S.  W.  463. 

[•-10]  The  prosecuting  attorney  was  per- 
mitted to  say  1x1  his  opening  statement  that: 


"The  defendant,  John  Bagsdale,  6e^an  to 
abuse  the  little  girl  as  far  back  as  it  la  pos- 
sible for  a  human  being  to  do  such  a  thing,  and 
be  continued  to  have  intercourse  with  her  from 
that  time  in  Pope  county,  up  until  the  year 
1916,  when  they  moved  from  that  county  to 
Johnson  county,  where  he  had  the  Intercourse 
with  which  he  stands  charged  in  this  Indict- 
ment" 

In  passing  upon  the  latitude  allowed  coun- 
sel in  an  opening  statement  this  court  has 
said: 

"The  object  of  the  opening  statement  is  ta 
give  the  jury  an  oudioe  of  the  evidence  to  be 
introduced  and  the  nature  of  the  issues  to  be 
tried.  Counsel  have  no  right  to  rehearse  facta 
which  cannot  be  introduced  in  evidence,  and 
the  court  should  not  allow  counsel  to  state  mat- 
ters foreign  to  the  issues,  and  which  have  a 
tendency  to  excite  the  prejudice  of  the  jury. 
The  privilege  allowed  to  counsel  in  this  re- 
gard is  largely  within  the  discretion  of  the  trial 
conrt,  but  is  subject  to  review  on  appeal  where 
it  appears  that  there  is  a  mailifest  abute  of  its 
exercise."  Coats  T.  State,  101  Ark.  51,  141  S. 
W.  197. 

It  Is  true  the  statement  contained  matter 
not  subsequently  proved,  but  there  is  noth- 
ing to  show  that  it  was  made  in  bad  faith. 
The  matters  set  forth  in  the  statement  were 
not  foreign  to  the  issue,  and  might  have  been 
offered  In  proot  There  was  bo  manifest 
abuse  in  the  exercise  of  the  court's  discre- 
tion in  permitting  the  Statement 

In  his  closing  argument,  the  prosecuting 
attorney  made  two  statements  in  reference  to 
appellant's  mistreatment  of  ills  wife.  Objec- 
tions were  made  and  sustained.  In  sustain- 
ing the  first  objection  the  court  said: 

"Mr.  Ragon,  the  conrt  excluded  that  from  the 
jury,  and  yon  should  not  argue  that.  Proceed 
now  with  your  argument" 

lu  sustaining  the  second  objection  the 
court  said: 

"Mr.  Ragon,  the  court  told  you  awhile  ago 
not  to  repeat  that  argument,  and  if  you  persist 
In  doing  so  I  shall  be  compelled  to  fine  you. 
But  your  time  is  up  now." 

T^e  appellant  saved  an  exception  because 
the  court  did  not  speclflcally  admonish  the 
jury  to  disregard  the  statement  The  court 
rebuked  the  attorney  In  the  presence  and 
hearing  of  the  jury  and  said  that  the  mat- 
ters covered  in  the  statement  had  been  ex- 
cluded from  the  Jury's  consideration.  It  was 
tantamount  to  admonishing  the  jury  not  to 
consider  the  statement 

It  is  insisted  that  the  case  should  be  re- 
versed because  the  attorneys  for  the  state 
persistently  attempted  to  draw  damaging 
facts  foreign  to  the  charge  into  the  case. 
The  facts  related  to  appellant's  misconduct 
toward  his  wife.  The  court  promptly  ex- 
cluded such  evidence  whenever  objection  was 
made,  and  also  excluded  any  remarks  made 
by  counsel  for  the  state  pertaining  to  mat- 
ters foreign  to  the  Issues,  and  refused  to 
permit  further  Inquiry  along  those  lines.  We 
think  the  action  of  the  conrt  In  excluding  all 
these  matters  was  sufficient  to  safeguard  ap- 
pellant's right  to  a  fair  and  Impartial  trial. 

The  judgment  Is  affirmed. 
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WAIVES  BIGGS  PliANTATIONS  v. 

GROOMS.     (No.  109.) 

(Supreme  Court  of  Arkansas.     Jan.  28,  1918.) 

1.  Pbincipal  and  Agent  ^=»107(1)  —  Rela- 
tion—Implied AUTHOBITT. 

A  mere  farm  hand  who  had  been  intrusted 
with  a  carload  of  mules  and  tools  to  take  to  a 
plantation  where  he  was  to  work  had  no  implied 
authority  to  follow  an  escaped  mule  from  the 
plantation  and  incur  expenses  in  its  recovery 
hj  replevin. 

2.  Pbincepai  and  Agent  <S=»119(1),  122(1)-^ 
PowEsa  OF  Agent— Pjboof. 

The  authority  of  an  agent  to  bind  his  prin- 
cipal will  not  be  presumed  and  cannot  be  proved 
by  the  mere  acta  and  declarations  of  the  agent 
in  assuming  authority,  but  must  be  shown  by 
positive  proof  or  by  circumstances  that  would 
justify  the  inference  that  the  principal  had  as- 
sented to  the  acts  of  his  agent. 

Appeal  from  Circuit  Court,  Greene  County ; 
R.  H.  Dudley,  Judge. 

Action  by  J.  A.  Grooms  against  the  Wales 
Rlgga  Plantations.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

This  appeal  is  from  a  judgment  In  favor 
of  the  appellee  fbr  $29.35,  which  sum  was 
advanced  by  the  appellee  to  one  B.  W.  Eep- 
ley.  The  facts  are  substantially  as  follows: 
El  W.  Kepley  was  an  employ^  of  the  Wales 
Rlggs  Plantations.  He  was  em^doyed  by  C. 
W.  Rlggs,  the  president  and  manager  of  the 
appellant  When  the  appellee  first  met  Kep- 
ley, he  was  In  tireene  county  looking  for  a 
stolen  mule,  and  he  asked  the  appellee  to 
sign  a  check  for  him  to  pay  the  expenses  of 
getting  the  mule  back  to  Barle,  near  which 
place  the  corporation  owned  a  plantation. 
The  mule  belonged  to  the  corporation.  Kep- 
ley was  a  stranger  to  the  appellee,  but' he 
indorsed  the  check  for  him  and  enabled  him 
to  secure  the  $25.  Kepley  was  a  farm  hand, 
sent  to  Cross  county  to  work  on  the  Riley 
place,  belonging  to  appellant  The  testimony 
shows  that  he  was  sent  with  a  carload  of 
mules,  tools,  and  seed  to  farm  a  part  of  the 
RUey  place,  and  was  commended  In  a  letter 
by  the  appellant  as  a  young  man  of  good 
morals  and  a  good  business  man  generally 
and  worthy  of  the  usual  business  courtesies. 
The  mule  escaped  from  the  Riley  place  and 
was  pursued  by  Kepley  and  found  by  him  In 
possession  of  one  J.  A.  Sparks,  In  Greene 
county,  about  90  miles  away  from  appellant's 
plantation  near  Earle.  The  money  which 
the  appellee  advanced  to  Kepley  was  to  en- 
able him  to  pay  the  expenses  Incident  to  the 
recovery  of  the  possession  of  the  mule,  which 
Kepley  did  by  suit  In  replevin. 

The  appellee,  among  other  things,  testified 
that  Rlggs,  the  president  and  manager  of  ap- 
pellant, told  him  that  he  had  hired  Kepley 
and  sent  him  to  cultivate  the  Riley  farm; 
that  be  bad  sent  him  with  a  carload  of  mules 
and  tools.  Riggs  refused  to  pay  the  check, 
his  reason  being  that  he  "just  had  Kepley 
hired."  He  told  appellee  that  Kepley  had 
no  authority  on  earth  to  pursue  a  mule  that , 


had  escaped  or  to  Incur  one  cent  of  expense 
on  that  account,  and  "denied  liability." 

The  above  states  the  facts  In  the  most  far- 
orable  light  for  the  appellee.  The  testimony 
on  behalf  of  the  appellant  was  to  the  effect 
thait  Kepley  had  no  authority  to  contract  any 
debt  for  appellant  corporation,  that  he  wa« 
not  under  any  obligation  to  go  to  Greene 
county  to  hunt  for  or  recover  possession  of  a 
mule,  and  that  he  had  no  authority  what' 
ever  to  do  so.  If  be  did  so,  he  went  with- 
out the  appellant's  authority  or  consent  He 
was  never  at  any  time  the  agent  of  the  ap- 
pellant and  never  had  any  authority  to  make 
any  contracts  or  obligations  against  the  ap- 
pellant. He  was  simply  a  farm  hand,  sent 
to  Cross  county  to  work  on  the  Riley  place 
temporarily  at  general  farm  work,  such  as 
plowing  and  planting  the  spring  crops.  Hta 
contract  with  appellant  was  in  writing.  The 
contract  was  introduced  in  evidence,  and  it 
shows,  in  effect  that  Kepley  was  employed 
to  work  by  the  day  at  the  sum  of  $1.15  per 
day,  at  any  kind  of  work  that  appellant  had 
for  him  to  do,  and  if  the  work  continued 
longer  than  one  day  it  was  to  be  at  the  same 
wage.  If  Kepley  worked  for  one  year,  be 
was  to  have  $15  per  month  extra. 

The  appellant  asked  for  a  peremptory  in- 
struction, which  the  court  refused,' and  gave 
instructions  submitting  the  Issue  to  the  jury 
as  to  whether  Kepley  was  the  agent  of  the 
appellant,  and  whether  he  acted  within  tbe 
scope  of  Ills  authority  as  such  agent  in  bor- 
rowing the  money  advanced  to  him  by  the 
appellee. 

S.  R.  Simpson,  of  Paragould,  for  appellant. 
W.  S.  Luna,  of  Paragould,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  aa 
above).  The  court  erred  in  not  granting  ap- 
pellant's prayer  for  an  Instruction  directing 
a  verdict  In  its  favor.  The  testimony  did  not 
raise  an  issue  of  fact  to  be  determined  by 
the  jury,  for  It  does  not  tend  to  prove  that 
the  act  of  Kepley  In  borrowing  money  from 
the  appellee  was  in  the  scope  of  his  author- 
ity  as  an  employ^  of  the  appellant 

[1, 2]  Even  giving  the  testimony  Its  strong- 
est probative  force  in  favor  of  the  appellee, 
it  does  not  tend  to  prove  that  Kepley  waa 
the  agent  of  the  appellant,  clothed  with  au- 
thority, express,  implied,  or  apparent,  to 
borrow  money  from  the  appellee  with  which 
to  pay  the  expenses  incident  to  the  recovery 
of  the  possession  of  a  mule  that  had  escaped 
from  ai^eUant's  plantation.  While  there  Is 
some  testimony  tending  to  show  that  Kepley 
was  intrusted  by  the  api>ellant  -with  a  car- 
load of  mules,  tools,  etc.,  wliich  were  sent  to 
cultivate  the  Riley  place,  owned  by  appellant 
in  Cross  county.  Ark.,  this  testimony  doesi 
not  tend  to  prove  that  Kepley  had  authority, 
express,  implied,  or  apparent,  to  follow  one 
of  these  mules  when  the  same  had  escaped 
from  the  plantation  for  a  distance  of  some 
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90  miles  and  to  instttute  replevin  suit  for 
the  same  and  to  incur  expenses  as  the  agent 
of  the  appellant  in  the  recovery  of  its  pos- 
session. It  is  not  evea  shown  by  the  appel- 
lee that  Kepley  represented  himself  as  the 
appellant's  agent  when  he  borrowed  the  mon- 
ey from  the  appellee;  but,  even  If  Kepley 
had  made  such  representations  to  the  ap- 
pellee, the  appellant  would  not  have  been 
bound  by  them.  The  authority  of  the  agent 
to  bind  his  principal  will  not  be  presumed 
and  cannot  be  proved  by  the  mere  acts  and 
declarations  of  the  agent  in  assuming  au- 
thority. The  authority  of  an  agent  must  be 
shown  by  positive  proof,  or  by  circumstances 
that  would  justify  the  Inference  that  the 
principal  had  assented  to  the  acts  of  his 
•cent  Daly  v.  Aitodelphla  Milling  Co.,  126 
Ark.  40S,  189  S.  W.  1053.  See,  also,  Wales 
lUggs  PlantaUou  t.  Dye.  105  Ark.  446,  151 
S.  W.  808. 

For  the  error  In  refusing  to  grant  apoel- 
lant's  prayer  for  an  Instruction  directing  the 
Jury  to  return  a  verdict  in  its  favor,  the 
judgment  is  reversed,  and  the  cause  is  dis- 
missed. 


TBAOUS  T.  HUTTO  et  aL    (No.  116.) 
(Sapreme  Coart  of  Arkansas.     Jan.  28,  1918.) 

1.  Bbokebs  «s>37  —  iRDUdNa  Bbeaoh  or 
Tbdbi  bt  Agent— Evidznce. 

In  a  suit  against  a  broker  and  8.  to  com- 
pel them  to  account  to  plaintiff  for  a  secret  com- 
miasion,  which  be  alleged  they  received  from 
the  other  party  to  the  sale,  while  acting  for  him 
in  the  purchase  of  a  tract  of  land,  evidence  held 
ln6uffiaent  to  show  that  the  broker  knew  that 
S.  was  plaintiff's  agent  for  the  pnrdiase  of  the 
lands,  and  conspired  with  him  to  induce  plain- 
tiff to  purchase  the  lands,  in  order  that  they 
might  make  a  secret  profit  out  of  the  transac- 
tion. 

2.  Afpbai,  and  Ebbob  «s>1006(4)— Betisw— 
QuxaxioiTs  or  Fact. 

Where  the  chancellor's  finding  against  plain- 
tifPs  daim  that  S.  was  bis  agent,  and  had  an 
agreement  or  understanding  with  the  broker, 
prior  to  the  sale  for  a  share  in  the  commission, 
was  not  against  the  preponderance  of  the  evi- 
dence, it  could  not  be  disturbed. 

Appeal  from  Lonoke  Chancery  Court ;  Jno. 
£.  Martlneau,  Chancellor. 

Suit  by  F.  L.  Teague  against  Freed  Hutto 
and  another.  From  a  decree  for  defendants, 
plaintiff  appeala    AfSrmed. 

F.  L.  Teague  Instituted  this  action  in  the 
cbanceiy  court  against  Freed  Hutto  and  D. 
H.  Scroggla  to  compel  them  to  account  to 
faim  for  a  secret  commission  which  he  alleges 
tbey  received  from  the  other  party  while  act- 
intr  'or  him  In  the  purchase  of  a  certain  tract 
of  land  in  Lonoke  county.  Ark. 

The  allegatlonB  of  the  complaint  were  de- 
nied, and  the  answer  averred  that  no  rela- 
tion of  trustr  or  agency  existed  between 
Teague  and  Hkitto  and  Scroggin. 

F.  L.  Teague  testified: 

That  he  was  a  farmer  and  a  customer  and  a 
dose  friend  of  D.  H.  Scroggin.     That  prior  to 


tlUs  deal  he  bad  implicit  confidence  in  Scrog- 
gin., That  some  time  in  January  Mr.  Scrog- 
gin got  after  him  to  buy  the  England  place  on 
Plum  bayou,  as  he  wanted  him  for  a  neighbor. 
That  be  had  land  adjoining  this  place.  Scrog^ 
gin  did  not  know  the  price  for  which  this  land 
could  be  bought;  he  thought  it  was  either  $23,- 
600  or  $28,500,  but  that  he  would  see  England 
when  he  returned  for  him.  That  be  requested 
Mr.  Scroggin  to  do  this,  as  Mr.  Scroggin  had 
already  been  figuring  with  him  on  the  place. 
That  when  England  came,  he  went  to  see  Mr. 
Scroggin,  and  told  him  that  Mr.  England  had 
come,  for  him  to  get  a  price  from  England. 
That  this  was  on  the  20th  day  of  January, 
1917.  That  Scroggin  was  supposed  to  have 
gone  to  see  Mr.  England,  for  he  came  back  and 
told  him  that  England  wanted  $28,500  for  the 
nlace,  $10,000  down ;  but  after  talking  with  Mr. 
England  awhile,  Mr.  England  agreed  to  take 
for  the  place  $28,600  cash,  and  that  the  deal 
would  have  to.be  closed  by  4:30  or  5  o'clock. 
That  he  requested  Scroggin  to  call  Mr.  England 
over  the  phone  and  get  an  extension  of  time, 
but  England  refused  to  grant  further  time. 
That  he  finally  agreed  to  take  the  place  for 
$26,600,  and  Mr.  Scroggin  called  England  and 
told  him  so.  That  on  the  yray  up  to  Mr.  Eng- 
land's Scroggin  told  him  that  Mr.  England 
would  rather  make  the  deed  to  some  third  party, 
and  Scroggin  suggested  Hutto.  Scroggin  said 
that  Hutto  would  fix  up  the  papers  and  pass  on 
the  abstract,  and  he  would  not  charge  anything 
for  it  That  Scroggin  told  him  England  had 
offered  him  (Scroggm)  a  commission  out  of  the 
deal,  but  Scroggin  said,  "I  do  not  want  a  cent 
out  of  it;  you  are  too  good  a  friend  to  me." 
Scroggin  told  him  that  Hutto  was  not  to  be 
paid  anything  out  of  the  deal;  maybe  England 
would  pay  him  $100.  That  they  entered  into  a 
contract,  after  reaching  England's,  wherein 
England  agreed  to  convey  the  land  to  fVeed 
Hutto  for  $26,600.  That  on  Monday  follow- 
ing the  31st,  appellant  learned  from  George 
Geolzier  and  Jim  Lawhorn  that  they  had  had 
the  same  land  bought  for  $24,000  on  the  ZOth 
day  of  January,  the  same  day  that  he  had 
bought  it  That  after  learning  this,  appellant 
went  to  Scroggin  and  told  him  that  he  had  been 
done  wrong  m  this  deal,  but  Scroggin  assured 
him  that  ho  was  mistaken,  and  told  him  that 
Geolzier  and  Lawhorn  were  trying  to  make 
him  sick  of  his  deal.  That  Scroggin  further 
said  Hutto  knew  nothing  about  the  deal  until 
Mr.  England  went  to  his  house  for  him  to  sign 
the  contract,  and  again  said  that  Hutto  was  not 
getting  a  penny  out  of  it.  After  being  reassur- 
ed by  Mr.  Scroggin,  appellant  was  satisfied  that 
the  deal  was  straight.  That  prior  to  going  to 
Mr.  Scroggin  to  ascertain  whether  he  had  been 
treated  wrong  in  this  deal,  he  went  to  Mr.  Eng- 
land and  asked  him,  and  that  Mr.  England  told 
him  that  neither  Hutto  nor  Scroggin  got  any 
commission  or  profit  out  of  the  deal.  That 
some  days  later,  appellant  went  to  Hutto  and 
asked  him  if  he  got  a  commission  out  of  the 
sale  of  this  land,  and  Hutto  told  me  that  he 
did  get  a  commission,  but  would  not  say  how 
much.  That  after  learning  from  Mr.  Hutto 
that  he  obtained  a  commiesion,  he  told  Scrognn 
about  it.  That  Scroggin  said  that  he  was  glad 
that  appellant  had  told  him,  for,  if  Hutto  got 
anything  out  of  it  he  was  entitled  to  part  of  it, 
as  Hutto  had  nothing  to  do  with  the  deal,  and 
knew  nothing  about  tlft  deal  until  England 
carried  him  the  contract  for  him  to  sign.  That 
he  saw  Scroggin  on  the  20th,  and  the  deal  was 
closed  in  the  afternoon  about  4  o'clock.  That 
he  was  not  familiar  with  transactions  of  this 
kind  and  depended  solely  on  Mr.  Scroggin  to 
take  care  of  him.  That  appellant  never  author- 
ized Scroggin  to  retain  Hutto  to  assist  in  dos- 
ing up  this  deal.  That  Hutto  had  never  talked 
with  him  either  prior  pt  or  at  the  time  of  this 
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deal  aboat  sening  bim  tbis  tract  of  land.  1h»t 
he  did  not  know  why  the  deed  was  made  to 
Hutto  and  not  direct  to  him.  That  England 
had  never  refused  to  convey  the  land  to  him. 
That  Scroggin  said  Mr.  England  had  rather 
convey  it  to  Hutto.  That  he  did  not  ask  why 
it  was  necessary  to  make  the  deed  to  Mr.  Hutto, 
because  be  was  depending  on  Mr.  Scroggin,  and 
that  Scroggin  suggested  that  the  deed  be  made 
to  Hutto.  That  appellant  did  not  know,  until 
about  10  days  after  the  deeds  and  money  had 
passed,  that  Hutto  or  Scroggin  bad  received  a 
secret  commission  out  of  the  deal;  bad  never 
asked  Hutto  whether  he  was  getting  a  commis- 
sion until  10  days  after  the  'money  and  deeds 
bad  passed,  but  had  believed  Scroggin  when  be 
told  him  that  Hutto  was  not  getting  a  commis- 
sion ;  never  saw  Hutto  on  the  day  of  contract 
for  the  place;  never  employed  Hutto;  did  not 
know  that  Jim  Lawhorn  and  George  GeoUsier 
had  been  trying  to  buy  the  place,  nor  that  they 
had  ever  talked  with  Mr.  England  about  pur^ 
chasing  the  place,  until  told  by  them  after  hie 
trade  was  closed. 

The  testimony  of  J.  .B.  England  Is  sub- 
stantially as  follows: 

During  the  year  1914  the  land  in  controversy 
was  listed  with  Freed  Hutto  for  sale  by  J.  R. 
England  representing  John  C.  England's  estate. 
During  the  fall  of  1916  F.  L.  Teague  sold  his 
plantation,  and  contemplated  purchasing  anoth- 
er one.  D.  H.  Scroggin  was  a  merchant  with 
whom  Teague  traded,  and  the  latter  spoke  to 
the  former  about  baying  another  place.  Freed 
Hutto  was  a  real  estate  agent,  and  J.  R.  Eng- 
land had  charge  of  the  lands  belonging  to  the 
estate  of  John  G.  England,  deceased.  All  the 
parties  lived  at  England,  Ark„  and  were  well 
acquainted  with  each  other.  The  land  in  con- 
troversy was  situated  near  England.  Hutto 
told  Scroggin  that  be  intended  to  sell  Teague 
a  part  of  tiie  Nelson  A:  Hoyt  lands  that  he  had 
for  sale.  Scroggin  replied  that  he  did  not  think 
these  lands  would  be  suitable  for  Teague,  and 
that  he  wanted  Teague  to  buy  the  England 
land,  referring  to  the  tract  of  land  in  contro- 
versy. This  conversation  occurred  in  the  fall 
of  1916,  but  Hutto  did  not  mention  to  Teague 
the  purchase  of  the  England  place  at  that  time. 
In  the  early  part  of  January,  1917,  England 
went  to  St.  Louis,  Mo.,  on  business  and  re- 
turned to  England  on  the  morning  of  the  20th 
inst.  When  England  went  home  to  lunch,  he 
was  informed  by  his  wife  that  some  one  had 
called  up  and  requested  that  he  go  by  and  see 
Hutto.  England  went  to  see  Hutto  immediately 
after  lunch,  and  found  him  sick  in  bed.  Hutto 
bad  been  sick  for  several  days.  Hutto  asked 
England  what  was  the  least  cash  price  be  would 
take  for  the  land.  The  former  price  he  had  list- 
ed the  land  for  with  Hutto  was  partly  for  cash 
and  partly  on  a  credit.  England  asked  Hutto 
to  wbom  he  was  going  to  sell  the  land.  Hutto 
laughingly  replied  that  it  did  not  make  any  dif- 
ference, and  said,  "If  I  get  the  money  in  the 
bank  tbis  afternoon,  what  will  you  take  for  the 
land?"  England  responded  that  he  would  take 
$26,000  cash  net  to  him  if  the  deal  was  closed 
by  4  or  6  o'clock  on  the  same  afternoon.  Hutto 
accepted  bis  proposition.  Hutto  then  asked 
ESngland  to  call  up  Scroggin,  to  whom  he  sup- 
posed Hutto  was  selling  the  land.  Scroggin 
came  over,  and  upon  being  told  the  price  of 
the  land  tried  to  induce  England  to  reduce  tho 
price,  but  the  latter  refused.  England  and 
Scroggin  then  left  Hutto's  house  and  went  down 
town.  Later  Scroggin  called  up  England  and 
asked  him  to  wait  until  the  next  Monday  so 
that  further  time  might  be  had  for  examining 
the  land.  This  was  Saturday.  England  refused 
the  extension  of  time,  and  later  in  the  afternoon 
Scroggin  and  Teague  came  to  the  office  of  Eng- 
land to  close  the  transaction.  England  object^ 
to  making  a  deed  to  Teague  on  the  ground  that 
Jas.  Lawborn,  an  intimate  friend,  had  already 


mentioned  Teague  to  bim  as  a  prospectiTe  pur- 
chaser, and  he  was  afraid  that  Liawhorn  would 
think  he  had  not  been  treated  right,  and  would 
want  a  commission  if  the  deed  was  made  to 
Teague.  England  then  went  to  the  home  of 
Hutto  and  entered  into  a  contract  with  him  for 
the  sale  of  the  land  for  $26,500.  The  deed  was 
executed  the  same  day,  and  immediately  Hutto 
executed  a  deed  to  Teague,  and  the  money  was 
paid  to  England.  A  part  of  the  money  was 
borrowed  by  Teague  from  the  bank  of  which 
Hutto  was  president.  As  soon  as  England  re- 
turned from  St.  Louis,  he  agreed  to  sell  Law- 
bom  the  place  for  $24,000  net,  and  would  have 
closed  the  deal  with  him  if  Lawhorn  bad  paid 
the  money  at  any  time  before  noon  on  the  day 
of  the  20tb,  although  he  was  not  legally  bound 
to  do  so.  Teague  got  a  cheap  place  and  Eng- 
land sold  because  of  war  conditions,  and  realiz- 
ing that  if  he  sold  be  would  get  the  John  0. 
England  estate  in  much  safer  condition. 

According  to  the  testimony  of  Hutto,  be 
talked  with  Scroggin  about  the  Ist  of  Janu- 
ary, 1917,  In  regard  to  selling  some  other 
lands  to  Teague.  Scroggin  replied  that  he 
did  not  think  it  best  for  Teague  to  buy  these 
lands,  but  that  he  was  in  the  market  for  a 
farm,  and  that  he  thought  he  would  buy  the 
England  place.  Hntto  was  sick  in  bed  for 
several  days  and  had  his  wife  call  up  Elng- 
land  several  days  before  the  20th  of  January, 
1917.  On  that  day  his  wife  again  called  up 
England's  residence,  and  was  told  that  Eng- 
land would  come  over  immediately  after 
lunch.  Hutto  had  two  parties  in  view  as 
prospective  purchasers  of  the  land,  viz. 
Teague  and  R.  M.  Gates  of  Russellville,  Ark. 
After  England  refused  to  give  him  a  longer 
time  than  that  day,  he  abandoned  the  Idea 
of  negotiating  with  Gates  because  the  latter 
could  not  reach  England  that  day  and  exam- 
ine the  land.  Hutto  wanted  England  to 
make  a  deed  direct  to  Teague,  and  thought 
that  the  difference  between  $25,000,  the  price 
he  agreed  to  pay  England,  and  $26,500,  the 
price  Teague  paid,  would  be  his  commission^'. 
The  deed  was  made  to  him  and  by  tilm  to 
Teague  at  the  suggestion  of  England,  who 
thought  he  might  have  to  pay  another  oom- 
mission  to  Lawhorn  if  he  made  the  deed  di- 
rect to  Teague.  About  30  days  after  the  sale 
Gates  came  to  England  and  examined  the 
land.  He  then  offered  Teague  $80,000  cash 
for  the  place,  and  Teague  refused  the  offer. 
The  price  paid  by  Teague  was  very  reat>ona- 
ble,  and  the  land  was  really  worth  more  than 
Teague  paid  for  It  Hutto  denied  that  he 
was  agent  for  Teague,  or  tliat  he  entered  In- 
to any  conspiracy  with  Scroggin  to  make  a 
secret  profit  out  ot  Teague.  He  did  not  tell 
Teague  the  commission  he  was  to  make  In 
the  sale  because  that  was  not  usually  done. 
Such  act  tended  to  hinder  a  sale  becanse 
the  purcbafaer  would  want  to  have  the  com- 
mission reduced  before  he  would  complete 
the  sale.  There  was  no  nnderstandlng  be- 
tween Hutto  and  Scroggin  whereby  the  latter 
was  to  receive  any  of  the  commission.  Butto 
does  not  think  that  Scroggin  would  ever  have 
known  that  he  received  any  commission  out 
of  the  transaction  if  he  had  not  told  Teagne 


Digitized  by  LjOOQIC 


Ark.) 


TEAGUE  V.  HUTTO 


807 


that  he  did  receive  a  commlselon,  and  Tea- 
gne  then  told  Scroggln.  In  a  day  or  two 
after  the  sale,  Teague  came  to  Hutto  and 
expressed  dissatisfaction  about  It;  said  that 
he  had  not  been  treated  right,  and  especially 
by  Scroggln.  Hutto  told  Teague  that  he  had 
not  treated  him  wrong,  bnt  ,had  Just  sold  the 
place  like  any  other  real  estate,  and  had 
made  a  commission  ont  of  It.  Scroggln  soon 
after  this  conversation  between  Hutto  and 
Teague  came  .to  Hutto  and  told  him  that  if 
he  had  been  paid  a  commission  he  ought  to 
hare  half  of  it  Hutto  told  him  he  had  made 
a  commission  of  $1,500.  Scroggln  Insisted 
that  Hutto  should  pay  him  half  of  the  com- 
mission, and  Hutto  finally  did  sa 

The   testimony   of   D.   H.    Scroggln    was, 
briefly  stated,  as  follows: 

Mr.  Teague  was  one  of  my  customers,  and  I 
kave  known  him  olioat  12  years.     About  the 
let  of  January,  1917,  Teague  was  about  my 
store  a  good  deal,  as  he  had  nothing  to  do.    He 
said  that  he  wished  he  knew  where  he  could 
buy  a  good  piece  of  land,  and  aslced  me  if  I 
knew  of  any  for  sale.    I  told  him  that  I  did  not 
kno-w  of  any  that  he  could  buy  for  a  reasonable 
price.      After    that    we    talked    about    several 
tracts  of  land.     In   a  few  days  I  happened  to 
think  that  England  had  offered  to  sell  me  the 
England  place,  and  I  told  Teague  about  it.    In 
a  few  days  after  that  it  snowed,  and  I  went 
hunting.    In  doing  so  I  passed  over  the  England 
farm.    Teague  was  in  the  store  when  I  return- 
ed that  evening,  and  1  told  him  about  It.     He 
replied  that  if  he  had  known  about  it,  he  would 
have  gone  with  me.     I  told  him  that  I  could 
not  see  the  land  because  it  was  covered  with 
snow,  bat  that  from  the  cotton  stalks  it  must 
be  rery  fine  land.     I  did  not  think  anything 
more  about  it  until  a  few  days  thereafter  when 
Hutto  told  me  he  was  going  to  try  to  eell  the 
Nelson  &  Hoyt  lands  to  Teague.     I  told  Hutto 
that  I  did  not  think  it  advisable  to  sell  Teague 
those  lands,  for  at  bis  age  by  the  time  he  got 
the  land  cleared  bo  would  be  too  old  to  look 
after  it;   that  I  was  only  acting  as  a  friend  to 
Teague,  but  that  when  be  piot  the  lands  cleared 
he  would  kill  himself  working  it.    At  that  time 
I  mentioned  to  Hutto  that  I  was  going  to  try  to 
get  Teague  to  buy  the  England  place.     Later  I 
talked  to  Teague  about  the  place,  but  had  for- 
gotten having  spoken  to  Hutto  about  it    Teague 
asked  me  to  see  England  about  it,  and  I  told  him 
England  was  in  St.  Louis.     I  told  him  he  had 
better  see  England  himself.     But  I   told  him 
to  watch  out  for  Mr.  England  when  he  came 
home  and  I  would  see  him.    I  was  disinterested 
in  fact,  and  did  not  want  to  make  anything  out 
of  it.     On  the  20th  of  January,  1917,  I  met 
Teagae  on  the  street,  and  he  told  me  that  Eng- 
land was  home,  and  that  if  I  was  going  to  do 
anything  about   the   matter,   I  had   better  see 
England.    I  called  up  England's  residence  and 
several  other  places  trying  to  find  him,  but  fail- 
ed to  do  so.    About  that  time  I  was  asked  over 
the  phone  to  come  to  Hutto's.    He  was  sick,  and 
I  had  been  to  his  house  several  different  days 
to  aee  him  while  he  was  sick.    I  thought  that  he 
might  be  worse,  and  went  to  bis  house  and  found 
England  there.    I  asked  Hutto  how  be  was,  and 
did  not  know  that  I  had  been  called  there  about 
the  trade.     After  we  had  talked  a  little  while 
aboat  Hutto's  condition,  I  told  him  that  I  want- 
ed to  see  him  about  the  purchase  of  the  Eng- 
land  place  by  Mr.  Teague.     Huttd  said,  "Tou 
can   make  a  price  on  that  place  of  $26,500." 
I  replied  that  I  did  not  know  whether  Teague 
would  buy  it  or  not,  but  said  that  I  would  go 
back  and  tell  him.    I  told  Teague  that  England 
wanted    $26,500   for   the   place.      He    replied, 


"Well,  Scroggin,  I  do  not  know  what  about  it, 
this  buying  a  great  big  thing  and  not  looking  at 
it."  I  agreed  with  him,  and  he  asked  me  what 
I  thought  about  it  I  said,  "I  am  not  going  to 
advise  you,  Mr.  Teague;  now  don't  buy  this 
place  on  my  say  so,  Mr.  Teague,  for  it  is  too 
big  a  thing,  and  I  could  not  say."  I>- Anally 
looked  at  my  watch  and  told  him  that  I  had 
told  Mr.  England  I  would  call  him  up  about 
it.  He  said,  "Well,  call  him  np  and  tell  him 
I  will  take  it"  We  went  to  Mr.  England's  of- 
fice, and  I  said,  "Well,  now  I  put  you  gentle- 
men together;  close  this  trade."  Mr.  'Teague 
said  he  would  take  the  place  at  $26,500,  and 
Mr.  Ehigland  said  to  him,  "I  can't  sell  you  this 
place,  but  will  sell  it  to  Hntto,  and  in  turn  be 
can  sell  it  to  you."  One  of  us  asked  why,  and 
he  said  he  wanted  to  avoid  two  commissions. 
That  was  the  first  I  had  thought  of  a  commis- 
sion. They  wrote  up  a  contract  of  sale,  and 
Teague  signed  it.  En;;land  then  took  the  con- 
tract to  Hutto's  for  him  to  sign  and  agreed  to 
then  meet  us  at  the  bank.  England  made  a 
deed  to  Hntto,  and  then  Hutto  made  a  deed  to 
Teague  to  the  land.  In  a  few  days  Teague  came 
into  my  store  and  asked  me  if  I  Imew  that 
Hutto  bad  gotten  a  commission  out  of  the  trade. 
I  told  him  that  I  did  not,  but  that  if  he  did  I 
was  going  to  see  him  about  it  and  demand  halt 
of  it.  I  told  Teague  I  would  let  him  know 
about  it.  I  saw  Hutto,  and  claimed  half  of  the 
commission.  He  at  first  laughed  and  jollied  me, 
bnt  finally  told  me  he  had  received  $1,500,  and 
agreed  to  pay  me  half  of  it,  which  he  did.  In 
the  meantime  I  bad  learned  that  Teague  was 
mad  at  me  about  the  matter.  I  acted  as  a 
friend  to  Teague  in  the  matter,  and  tried  to 
save  him  money.  I  did  not  know  that  Hutto 
was  going  to  get  a  comuiission  out  of  the  trans- 
action, and  did  not  expect  any  myself.  I  did 
not  know  that  Hutto  was  interested  in  the  mat- 
ter until  I  called  at  bis  house  on  the  day  the 
trade  was  made  and  found  England,  was  there. 
When  I  found  out  from  Teague  after  sale  that 
Hutto  was  getting  a  commission,  it  was  then  1 
thought  for  the  first  time  tfbout  a  commission 
and  claiming  half  of  it.  Prior  to  tliat  time 
there  had  l>een  no  understanding  between  Hutto 
and  myself  about  a  commission. 

Other  testimony  will  be  stated  or  referred* 
to  In  the  opinion. 

The  chancellor  found  In  favor  of  the  de 
fendants,  and  a  decree  accordingly  was  en- 
tered of  record.    The  plaintiff  has  appealed. 

Morris  &  Morris,  of  England,  and  Charles 
A.  Walls,  of  Lonoke,  for  appellant  Jas.  B. 
Gray,  of  England,  for  appellees. 

HART,  J.  (after  staUng  the  facts  as 
above).  It  Is  claimed  by  counsel  for  the 
plalntifT  that  a  breach  of  duty  and  obligation 
created  by  the  relation  of  confidence  between 
principal  and  agent  is  Involved  in  this  law- 
suit, and  that  Hutto  and  Scroggln  acquired 
secret  profits  during  the  existence  of  that  re- 
lationship, and  that  they  should  be  held  as 
trustees  and  compelled  to  account  therefor  to 
Teague,  their  principal.  It  Is  the  theory  of 
the  plaintiff  that  Scroggln  was  the  agent  of 
Teague  for  the  purchase  of  the  lands  In 
question,  and  that  Hutto  became  aware  of 
this  fact,  and  entered  Into  a  conspiracy  with 
him  to  secure  a  secret  profit  for  themselves 
in  the  transaction  based  upon  the  trust  and 
confidence  which  Teague  placed  in  Scroggln. 
They  rely  upon  the  case  of  Tegarden  v.  Big 
Star  Zinc  Co.,  71  Ark.  277,  72  S.  W.  989,  and 
contend  that  the  facts  of  the  present  case 
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bring  It  within  the  principles  of  law  laid 
down  In  that  case. 

Counsel  for  the  defendants,  WliUe  admit- 
ting the  correctness  of  the  principles  of  la,w 
decided  in  that  case  and  its  application  to 
the  facts  there  presented  by  the  record,  in- 
sist that  the  holding  of  the  chancellor  was 
correct  under  the  facts  disclosed  by  the  rec- 
ord in  the  present  case.  In  this  claim  we 
think  counsel  are  correct.  It  will  be  appro- 
priate here  to  examine  the  case  relied  upon 
for  a  reversal  of  the  decree  by  counsel  for 
the  plaintiff,  and  compare  the  facts  of  that 
case  with  those  shown  by  the  record  In  the 
present  case.  There  Bordeen  authorized  the 
Tegarden  Bros,  to  sell  certain  mineral  lands 
for  him.  They  in  time  agreed  with  McFar- 
land  that  if  he  would  assist  them  in  selling 
the  lands  they  would  divide  the  commissions 
to  be  received  by  them  for  selling  the  lands. 
McFarland  organized  the  Big  Star  Zinc  Com- 
pany for  the  purpose  of  buying  the  lands. 
He  became  a  member  of  it  The  completion 
of  the  organization  was  delayed,  and  during 
its  progress  the  lands  were  conveyed  to  Mc- 
Farland for  a  much  less  sum  than  It  was  In- 
tended that  the  zinc  company  should  pay 
for  them.  McFarland  represented  to  each 
member  of  the  corporation  during  the  pro- 
gress of  Its  formation  that  the  lands  could 
not  be  purchased  for  less  than  |5,000,  a  sum 
greatly  in  excess  of  what  Bordeen  asked  and 
received  for  them.  The  corporation  purchas- 
ed the  lands  at  tills  price.  The  Tegardens 
knew  the  representations  made  to  the  mem- 
bers by  McFarland,  and  sanctioned  his  course 
and  conduct  In  the  matter.  The  court  held 
that  under  these  circumstances  McFarland 
could  not  make  a  secret  profit  out  of  the  sale 
of  the  land,  and  the  Tegardens,  being  parties 
to  what  he  did,  occupied  the  same  position 
he  did  because  he  had  acted  In  the  matter 
with  their  knowledge  and  approval. 

[1]  In  the  present  case  the  record  does  not 
show  that  Hutto  had  any  knowledge  that 
Scroggln  was  acting  as  the  agent  of  Teague. 
He  only  supposed  that  Scroggln  was  the 
friend  of  Teague,  and  for  that  reason  Teague 
consnlted  him.  He  Intended  that  the  deed 
should  be  made  direct  to  Teague.  England 
suggested  otherwise  for  reasons  of  his  own, 
which  are  entirely  disconnected  with  the  the- 
ory that  he  was  endeavoring  to  assist  Hutto 
and  Scroggln  in  making  a  secret  commission 
oqt  of  the  sale.  The  fact  that  Hutto  did  not 
state  the  amount  of  the  commission  to  be  re- 
ceived by  him  Is  not  to  be  taken  against  him, 
for  obviously  such  a  course  would  tend  to 
hinder  the  sale.  It  Is  claimed  that  the  fact 
that  the  check  by  Hutto  to  Scroggln  was  dat- 
ed on  the  day  of  the  sale,  that  this  contra- 
dicts their  testimony  to  the  effect  that  it  was 
done  a  few  days  after  the  sale,  and  was  not 


( thought  of  until  It  was  done.  It  Is  tme  the 
check  was  dated  the  day  of  the  sale,  but  It 
was  not  presented  for  payment  until  the  2d 
day  of  February.  This  tends  to  corroborate 
the  testimony  of  Hutto  and  Scroggln  rather 
than  contradict  It  The  check  was  doubtless 
presented  for  payment  at  the  bank  as  soon 
as  it  was  given,  but  was  dated  back  as  of  the 
date  of  the  original  transaction.  The  check 
for  the  purchase  money  was  collected  at 
once,  and  It  is  likely  this  check  would  have 
been  presented  at  once  too  and  the  whole 
matter  closed  up.  We  have  not  attempted  to 
enter  Into  a  detailed  discussion  of  the  evi- 
dence, but  both  Hutto  and  Scroggln  testify  in 
positive  terms  that  there  was  no  agreem^it 
of  any  kind  between  themselves  for  a  com- 
mission in  the  sale.  Their  testimony  Is  cor- 
roborated by  England.  He  had  no  Interest 
In  the  matter.  It  was  generally  known  that 
he  wished  to  sell  the  place.  The  negotiations 
between  him  and  Hutto  were  free  from  sus- 
picious circumstances.  Under  all  the  facts 
and  circumstances,  the  chancellor  was  cor- 
rect In  holding  that  the  testimony  was  In- 
sufficient to  show  that  Hutto  knew  that 
Scroggln.  was  the  agent  of  Teague  for  the 
purchase  of  the  lands  and  conspired  ifitb. 
him  to  induce  Teague  to  purchase  the  lands 
in  order  that  they  might  make  a  secret  profit 
out  of  the  transaction. 

[2]  This  brings  us  to  a  consideration  of 
whether  or  not  Scroggln  was  the  agent  of 
Teague  for  the  purchase  of  the  lands.  The 
testimony  on  this  point  is  in  direct  conflict 
According  to  the  testimony  of  Teague,  Scrog- 
gln was  his  agent.  Scroggln  denied  the 
agency,  and  testified  that  he  only  acted  as 
the  friend  of  Teague  in  the  matter  because 
he  thought  It  to  be  a  good  Investment  He 
said  he  was  entirely  disinterested,  and  only 
advised  with  Teague  about  It  as  a  friend. 
The  investment  turned  out  to  tte  a  good  one. 
Scroggln  says  he  was  only  Interested  as  a 
friend  of  T^eague  in  seeing  that  he  did  not 
make  a  bad  bargain ;  that  he  had  no  thought 
of  a  commission  in  the  matter  until  several 
days  after  the  trade  was  made,  and  then  con- 
cluded that  If  Hutto  had  received  a  commis- 
sion, he  should  have  half  of  It.  His  demand 
for  this  was  not  according  to  his  testimony, 
the  result  of  any  agreement  or  understand- 
ing, direct  or  implied,  before  the  sale.  His 
testimony  Is  In  some  respects  corroborated 
by  that  of  Hutto  and  England.  The  bur- 
den of  proof  was  upon  Teague  to  establish 
the  allegations  of  his  complaint  by  a  pre- 
ponderance of  the  evidence.  The  chancellor 
found  timt  he  had  not  done  so. 

It  Is  the  settled  rule  of  this  court  that  the 
finding  of  facts  made  by  a  chancellor  wUl 
not  be  disturbed  on  appeal,  unless  they  are 
against  the  preponderance  of  the  evldoioe. 
Therefore  the  decree  will  be  affirmed. 
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SIMPSON  et  ux.  v.  MONTGOMERY  COUN- 
TY BANK.     (Na  115.) 

(Supreme  Court  of  Arkansas.     Jan.  28,  1918.) 

1.  Apfeal  awd  Bbbob  «=»1009(4)— Rbviisw— 
Ghakcixlob's  Findings. 

A  chancellor's  findings  will  not  be  disturbed 
on  appeal  unless  against  a  preponderance  of  the 
evidence. 

2.  USUBT  ®=>117— BVIDENOK— StrmciENCT. 

Conflicting  evidence  held  to  sustain  a  chan- 
cellor's finding  that  a  mortgage  note  was  not 
usurious,  but  represented  settlement  of  an  eject- 
ment action,  fees  due  the  debtor's  attorney,  and 
the  mortgage  recording  fee. 

Appeal  from  Montgomery  Chancery  Court ; 
X  P.  Henderson,  Chancellor. 

Acticm  by  the  Montgomery  County  Bank 
against  John  T.  Simpson  and  wife.  Decree 
for  complainant,  and  defendants  appeal.  Af- 
firmed. 

C.  H.  Hemdon,  of  Mt.  Ida,  tor  appellants. 
Gibson  Witt  and  Earl  Witt,  both  of  Mt.  Ida, 
for  appellee. 

HART,  J.  The  Montgomery  County  Bank 
Instituted  this  action  In  the  chancery  court 
against  John  T.  Simpson  and  Mattle  Simp- 
son, tb  obtain  judgment  on  a  note  for  $126.25 
and  to  foreclose  a  mortgage  on  certain  real 
estate  to  secure  the  same.  The  defendants 
Interposed  the  defense  of  usury.  The  ma- 
terial facts  are  as  follows:  The  Montgomery 
C!ounty  Bank  obtained  a  Judgment  against 
John  T.  Simpson  before  a  justice  of  the 
peace,  and  a  transcript  of  the  judgment  was 
filed  with  the  circuit  clerk.  An  execution 
was  issued,  and  the  land  in  controversy  was 
sold  to  G.  Cox,  who  was  president  of  the 
bank,  and  who  purchased  the  land  for  the 
bank  In  satisfaction  of  Its  judgment.  Cox 
instituted  an  action  in  ejectment  against 
Simpson  for  the  land.  Simpson  defended 
the  suit  on  the  ground  that  the  land  belonged 
to  Mattle  J.  Simpson,  his  wife.  The  note 
sued  on  was  given  by  Simpson  to  H.  A.  Ellng 
to  ^ect  a  settlement  of  the  ejectment  suit 
The  note  was  payable  to  H.  A.  King,  who 
was  the  attorney  for  Simpson,  and  King 
transferred  the  note  to  the  bank.  According 
to  the  testimony  of  Simpson,  $75  of  the  note 
was  for  the  settlement  of  the  claim  of  the 
bank  against,  him,  $25  was  for  the  settlement 
of  his  attorney's  fee  to  King,  $1.50  for  the 
recording  of  the  mortgage  on  the  land  given 
to  secure  the  note,  and  $25  as  Interest  on  the 
note  or  as  bonus  for  the  loan.  The  note  was 
ezecnted  upon  a  blank  form  of  the  bank  and 
bore  Interest  at  the  rate  of  10  per  cent,  per 
annum  from  date  until  paid.  According  to 
the  testimony  of  I>.  L.  Beavers,  the  cashier 
of  the  bank,  the  note  was  purchased  before 
maturity  by  the  bank  in  the  usual  course 
of  business  from  H.  A.  King.  He  was  asked 
the  following:  "You  knew  the  circumstances 
under  which  Mr.  King  received  this  note?" 
He  answered:    "Yes.    It  was  given  to  com- 


promise this  lawsuit,  and  to  secure  his  at- 
torney's fee."  He  also  testified  that  King 
was  dead.  The  chancellor  found  that  the 
note  was  given  in  compromise  of  the  eject- 
ment suit  and  for  the  payment  of  the  attor- 
ney's fee  owed  by  Simpson  to  King.  A  de- 
cree was  accordingly  entered  for  the  amount 
of  the  note  sued  on  and  for  a  foreclosure 
of  the  mortgage  given  to  secure  it.  The  de- 
fendant has  appealed. 

[1]  According  to  the  settled  rule  of  this 
court,  the  findings  of  fact  made  by  a  chan- 
cellor will  not  be  disturbed  on  appeal  unless 
they  are  against  a  preponderance  of  the  evi- 
dence. 

[2]  According  to  the  testimony  of  the  cash- 
ier of  the  bank,  the  note  in  question  was 
made  up  of  $75  which  went  to  the  payment 
of  the  compromise  between  the  bank  and 
Simpson,  and  $60  for  the  payment  of  the  at- 
torney's fees  owed  by  Simpson  to  H.  A.  King. 
The  remaining  $1.50  was  the  fee  for  record- 
ing the  mortgage. 

It  is  true  the  testimony  of  the  cashier  was 
contradicted  by  that  of  Simpson ;  but  tested 
by  the  rale  above  announced,  it  cannot  be 
said  that  the  finding  of  the  chancellor  Is 
against  the  preponderance  of  the  evidence. 

Therefore  the  decree  will  be  affirmed. 


STATE}  T.  BRANCH,  County  Judge. 
(No.  105.) 

(Supreme  Court  of  Arkansas.     Jan.  28,  1918.) 

1.  Taxation  «=»893  —  iNHSBrrAHOK  Taxes  — 

CnABACTEK   OF  PBOOEEDINGS. 

Acts  1913,  p.  824,  §  9,  provides  for  the  pay- 
ment of  an  inheritance  tax  within  six  months 
of  the  death  of  decedent  to  avoid  interest  and 
penalties.  Section  10  requires  administrators, 
executors,  or  trustees  to  deduct  the  tax  from 
the  property,  and  section  12  requires  the  in- 
heritance taxes  to  be  paid  into  the  state  treas- 
ury. Section  13  provides  that  when  the  value 
of  the  property  is  uncertain  the  probate  court 
"on  the  application  of  any  interested  party,  at 
the  Instance  of  the  Attorney  General,  or  upon 
its  own  motion,"  shall  appoint  some  competent 
person  as  appraiser  and  shall  give  notice  of 
the  order  made  on  the  report  of  the  appraiser  to 
every  interested  person.  Section  15  provides 
that  if  the  tax  is  not  paid  according  to  law  the 
Attorney  General  shall  proceed  to  collect  the 
tax.  Meld,  tliat  the  appraisement  of  an  estate 
for  the  assessment  of  the  tax  is  not  an  ad- 
versary proceeding  in  which  the  state  must  be 
represented,  and  the  probate  court,  on  the  ap- 
plication of  an  interested  party  and  without  no- 
tice to  the  state,  may  fix  the  tax  as  required  by 
law ;  the  state  being  sufiSciently  represented  by 
the  collecting  officer. 

2.  Taxation  ®=»906(2)— Inhebitanoe,  Taxes— 
Cbabactbb  of  Pbocesdinob. 

In  such  case,  the  Attorney  General  need  not 
act  until  the  executor  or  administrator  has  fail- 
ed to  pay  the  tax  as  required  by  law. 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  W.  J.  Driver;  Judge. 

Certiorari  by  the  State  against  W.  A. 
Branch,  as  Judge  of  the  Probate  Court  of 
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Greene  Connty,  to  qoaah  a  JtidgKient  of  aoeh 
Jndge  fixing  the  amount  of  Inheritance  tax 
on  the  estate  of  J.  W.  Stuart,  deceased. 
From  a  judgment  of  the  drcnlt  court  refus- 
ing to  quash  the  judgment  of  the  probate 
court,  the  State  appeals.    AiUrmed. 

John  D.  Arbuckle,  Atty.  Gen.,  and  Troy 
Pace  and  T.  D.  Crawford,  both  of  Little 
Rock,  and  R.  E.  L.  Johnson,  of  Paragonld, 
for  the  State.  W.  S.  Luna  and  S.  R.  Simp- 
son, both  of  Paragould,  for  appellee. 

McOULLOCH,  C.  J.  The  Attorney  Gener- 
al seeks  to  quash  a  judgment  brought  up  by 
a  writ  of  certiorari  issued  by  the  circuit 
court  of  Greene  county,  rendered  by  the  pro- 
bate court  of  that  county  in  fixing  the 
amount  of  an  Inheritance  tax  due  on  the 
estate  of  a  certain  decedent  The  circuit 
court  refused  to  quash  the  judgment  of  the 
probate  court,  and  an  appeal  has  been  prose- 
cuted to  this  court. 

The  proceedings  arose  under  the  Act  of 
March  24,  1913  (Acts  of  1913,  p.  824),  fixing 
the  tax  on  Inheritances  and  prescribing  the 
method  of  assessment  and  collection  of  same, 
before  that  statute  was  amended  by  the  Act 
of  February  16,  1917  (Acts  of  1917,  p.  455). 
The  probate  court  of  Greene  county,  on  ap- 
plication of  the  widow  and  devisee  of  the 
estate  of  J.  W.  Stuart,  deceased,  caused  an 
appraisement  of  the  property  of  said  dece- 
dent to  be  made  for  the  purpose  of  fixing  the 
amount  of  the  Inheritance  tax,  and  upon  the 
report  of  the  appraisers  coming  in  made  an 
order  fixing  the  amount  of  the  tax  upon  the 
inheritance  so  appraised.  The  Attorney  Gen- 
eral was  not  notified  of  the  proceedings,  and 
be  insists  now  that  the  Judgment  is  rold  on 
that  account.  The  contention  of  that  officer 
Is  that  the  proceedings  In  the  circuit  court 
for  the  purpose  of  fixing  the  amount  of  an 
inheritance  tax  constitutes  a  controversy  be- 
tween the  state  and  the  parties  who  owe  the 
tax,  and  that  a  judgment  fixing  the  amount 
of  the  tax  is  void  unless  the  proceedings  are 
Instituted  by  the  Attorney  General,  or  that 
he  be  notified  so  as  to  appear  and  represent 
the  state's  Interest. 

The  determination  of  that  question  in- 
TOlres,  of  course,  the  construction  of  the  lan- 
guage of  the  statute.  Section  9  of  the  Act  of 
1913  provides  that  the  tax  imposed  by  the 
statute  shall  be  due  and  payable  at  the 
death  of  the  decedent,  and  U  paid  within  six 
months  no  Interest  shall  be  charged,  but  If 
not  paid  until  after  six  months  interest  shall 
be  paid  at  the  rate  of  0  per  centum  per  an- 
niun,  and  If  not  paid  within  twelve  months 
that  a  penalty  of  10  per  centum  shall  be 
added  in  addition  to  the  interest.  Section 
10  requires  every  administrator,  executor,  or 
trustee  having  In  charge  any  legacy  or  prop- 
erty for  distribution  subject  to  the  tax  to  de- 
duct the  tax  therefrom,  and  section  12  pro- 
vides that  all  Inheritance  taxes  levied  and 
collected  shall  be  paid  into  the  treasury  of 


the  state.    Section  13  reads,  in  part,  as  fol- 
lows: 

"(1)  When  the  value  of  any  inheritance,  de- 
vise, bequest  or  other  interest  subject  to  the  pay- 
ment of  said  tax  is  uncertain,  the  probate  court 
in  which  the  proceedings  are  pending,  on  the 
application  of  any  interested  party,  at  the  in- 
stance of  the  Attorney  General  or  upon  its  own 
motion,  aball  appoint  some  competent  person  as 
appraiser,  as  often  as,  and  whenever  occasion 
may  require,  who  shall  be  a  sworn  officer  of  the 
court  and  whose  duty  it  shall  be  to  forthwith  give 
such  notice  by  mail  to  all  persons  known  to 
have  or  claim  an  interest  in  such  property,  and 
to  such  persons  as  the  court  may_  by  order 
direct,  of  the  time  and  place  at  which  he  will 
appraise  such  property,  and  at  such  time  and 
place  to  appraise  the  same  and  make  a  r^ort 
thereof,  in  writing,  to  said  court,  together  with 
such  other  facts  in  relation  thereto  as  said 
court  may  by  order  require  to  be  filed  with  the 
clerk  of  saia  court;  and  from  this  report  the 
said  court  shall,  by  order,  forthwith  assess  and 
fix  the  market  value  of  all  inheritances,  devises, 
bequests  and  other  interests,  and  the  tax  to 
which  the  same  is  liable;  and  shall  immedi- 
atdy  cause  notice  thereof  to  be  given  by  mail, 
to  all  parties  known  to  be  interested  therein." 

Section  15  provides.  In  substance,  that  if 
the  tax  be  not  paid  according  to  law  the  At- 
torney General  shall  cause  the  person  Inter- 
ested to  be  cited,  and  that  he  shall  prosecute 
proceedings  In  the  probate  court  for  the  col- 
lection of  the  tax. 

[1,2]  It  Is  a  mistake  to  assume  that  the 
proceedings  to  appraise  the  property  so  as 
to  fix  the  amount  of  the  tax  is  necessarily  an 
adversary  proceeding  between  the  state  and 
the  person  wbo  owes  the  tax  on  the  inherit- 
ance, for  section  13  expressly  provides  that 
proceedings  may  be  instituted  by  any  inter- 
ested party,  or  by  the  Attorney  General,  or 
by  the  probate  court  on  Its  own  motion,  and 
there  is  no  provision  for  notice  to  the  Attor- 
ney General  where  the  proceeding  Is  not  in- 
stituted by  that  oHlcer.  The  amount  of  the 
tax  is  assessed  according  to  the  statutory 
plan,  which  does  not  contemplate  an  adver- 
sary proceeding,  except  In  the  case  of  delin- 
quency, where  the  Attorney  General  Is  re- 
quired to  act  by  Instituting  proceedings 
against  the  delinquent.  When  the  amount 
of  the  tax  Is  assessed  according  to  the  statu- 
tory plan.  It  becomes  the  duty  of  the  party 
to  pay  the  amount  Into  the  state  treasury, 
and  If  he  fails  to  do  so  within  the  time  pre- 
scribed by  law — that  is  to  say,  within  twelve 
months  after  the  death  of  the  former  owner 
— then  the  Attorney  General  Is  required  to 
act,  and  he  is  not  required  to  do  so  except 
after  there  has  been  a  failure  to  pay  within 
the  time  prescribed. 

While  the  plan  prescribed  in  section  13  for 
the  appraisement  of  the  inheritance  does  not 
contemplate  notice  to  the  Attorney  General, 
yet  the  state  Is  In  fact  represented  by  the 
assessing  officer  or  tribunal,  which  Is  the 
county  court  Whether  or  not  the  Attorney 
General  Is  authorized  to  prosecute  an  appeal 
from  an  assessment  made  by  proceedings  to 
which  he  is  not  a  party  we  need  not  now  de- 
cide, as  the  question  Is  not  presented. 

We  are  ot  the  opinion  that  the  drcnlt 
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court  correctly  beld  ttmt  tlte  Judgment  of  the 
probfUe  court  was  a  valid  exercise  of  that 
court's  jurisdiction. 
Affirmed. 


CRAMER  et  al.  t.  REIMMEU    (No.  111.) 
(Supreme  Court  of  Arkansas.     Jan.  28,  1018.) 

1.  Judgment  ®=»707  —  Conclusivinebs  — 
Pkbsons  Concluded. 

A  decree  does  not  bar  persons  not  parties 
to  the  suit. 

2.  MoBTo^OES   «=»32(8)— What   Constitute, 

Where  a  bank  furnished  money  for  pur- 
chasing real  property,  and  the  deed  was  made 
directly  to  the  bank  as  security  for  the  ad- 
vance and  other  sums  owed  the  bank  by  the 
purchaser,   the  deed  constituted  a  mortKage. 

[Ed.  Note— For  other  definitions,  aee  Words 
and  Phrases,  First  and  Second  Series,  Mort- 
gage.] 

3.  Vkndob  and  Pdbchaseb  <S=>244  —  Pub- 

CUASEB    FOB    VALUB— SUTnclENCT    OF    EVI- 
DENCE. 

In  action  to  quiet  title,  conflicting  evidence 
keld  to  sustain  a  chancellor's  finding  that  one 
obtaining  a  quitclaim  deed  from  the  record  own- 
er was  an  Innocent  purchaser  for  value. 

4.  las   Penokns   «s»1&— NECKSStTT   or  No- 

TICB. 

A  purchaser  may  rely  upon  the  record  ti- 
tle notwithstanding  a  pending  suit  to  have  the 
record  owner's  interest  declared  a  mortgage 
only  wher«  notice  of  lis  p^idens  had  not  been 

Aiveal  from  Arkansas  Oiancery  Court; 
J<dm  M.  Elliott,  Chancellor. 

Action  to  quiet  title  by  H.  h.  Remmel 
against  D.  L.  Cramer  and  others.  Decree  for 
complainant,  and  defendants  appeaL  Af- 
firmed. 

On  the  17th  day  of  July,  1915,  H.  L.  Rem- 
mel instituted  this  action  in  the  chancery 
court  against  D.  L.  Cramer  and  others  to 
aulet  his  title  to  78  lots  In  the  city  of  Stuttgart, 
Arkansas  county.  Ark.  The  material  facts 
are  as  follows: 

N.  B.  Price  died  Intestate  owning  the  lots 
in  controversy,  as  well  as  numerous  other 
lots,  and  several  tracts  of  land.  He  left  sur- 
viving blm  five  children,  who  were  his  sole 
heirs  at  law.  Among  them  were  two  mar- 
ried daughters,  viz.  Myrtle  Klmberlln  and 
Maude  P.  Quilling.  Maude  Quilling  was  the 
wife  of  M.  W.  Quilling,  Jr.  Maude  P.  Quilling 
was  engaged  in  business  which  her  husband 
managed  for  her.  She  mortgaged  her  part  of 
the  estate  to  the  Desha  Bank  &  Trust  Com- 
pany to  secure  an  Indebtedness  of  several 
thousand  dollars,  which  she  owed  the  bank. 
Heniy  Thane  was  the  president  of  the  bank 
and  acted  for  it  in  the  transaction  with  the 
Qoilllngs.  Partition  was  had  of  the  estate. 
Maude  P.  Quilling  and  her  husband  wished 
to  purchase  the  interest  of  Myrtle  Klmberlln, 
which  Involved  most  of  the  78  lots  In  contro- 
versy in  this  suit  Henry  Thane  for  the  De- 
sba  Bank  &  Trust  Company  agreed  to  ad- 
vance $1,000  for  the  purchase  of  Myrtle  ECim- 
berlin's  interest  in  the  estate  of  N.  B.  Price, 


deceased.  It  was  agreed  between  the  parties 
that  Myrtle  Klmberlln  should  deed  her  inter- 
est In  the  estate  direct  to  Henry  Thane,  In 
trust  for  the  Desha  Bank  &  Trust  Company. 
At  the  same  time  Maude  P.  Quilling  deeded 
several  lots  to  Henry  Thane  in  trust  for  the 
Desha  Bank  &  Trust  Company.  A  part  of 
the  understanding  between  the  parties  was 
that  the  transaction  should  be  in  the  nature 
of  a  mortgage,  and  would  be  additional  se- 
curity to  the  Desha  Bank  &  Trust  Company 
for  what  Maude  P.  Quilling  owed  it  It  was 
understood  that  Thane  should  first  be  repaid 
the  $1,000  purchase  money  of  the  lots,  and 
that  the  amount  over  that  received  for  the 
lots  should  be  applied  towards  the  payment 
of  the  indebtedness  to  the  bank.  The  Quil- 
lings were  to  have  charge  of  the  sale  of  the 
lots,  and  Thane  was  to  make  deeds  to  the 
lots  to  the  persons  to  whom  they  sold  them. 
The  deed  from  Myrtle  Klmberlln  to  Henry 
Thane  was  executed  on  February  20,  1008,. 
and  was  duly  filed  for  record.  This  convey- 
ance embraced  nearly  all  of  the  lots  in  contro- 
versy. On  October  6,  1909,  Maude  P.  Quil- 
ling conveyed  a  few  of  the  lots  in  controversy 
to  Henry  Thane.  Both  of  these  deeds  were 
quitclaim  deeds.  On  the  26th  day  of  August, 
1912,  the  Desha  Bank  &  Trust  Company  and 
Henry  Thane,  trustee,  instituted  an  action 
in  the  chancery  court  against  M.  W.  Quilling, 
Jr.,  and  Maude  P.  QuilUng,  asking  for  a  Judg- 
ment against  the  defmdants  for  the  balance 
due  the  bank,  and  for  foreclosure  of  the  mort- 
gage given  to  secure  the  same.  The  chancel- 
lor entered  a  decree  of  this  cause  on  the  10th 
day  of  September,  1914,  for  the  balance  due 
the  bank  by  the  Quillings,  and  held  that  the 
deed  from  Myrtle  Klmberlln  to  Henry  Thane, 
trustee,  was  a  mortgage  to  secure  the  sum  of 
$1,000  to  the  Desha  Bank  &  Trust  Company. 
The  Quillings  moved  to  Little  Rock  and  be- 
came indebted  to  H.  L.  Remmel  in  the  sum  of 
$385  for  house  rent  On  April  23, 1913,  M.  W. 
QuUllng,  Jr.,  gave  Remmel  an  order  on  D.  Ia 
Cramer  for  that  sum  to  be  paid  out  of  the 
sale  of  property  of  the  Quillings  in  the  city 
of  Stuttgart  On  May  29,  1913,  Cramer  wrote 
a  letter  to  Remmel  in  which  he  accepted  the 
order.  In  the  meantime  Remmel  had  become 
interested  in  the  purchase  of  the  lots  in  con- 
troversy. Thus  far  the  facts  are  practically 
undisputed;  but  from  this  point  on  there  Is 
a  direct  conflict  in  the  testimony  of  Remmel 
and  Cramer. 

According  to  the  testimony  of  H.  L.  Rem- 
mel, M.  W.  QuilUng,  Jr.,  told  him  there  was  a 
deed  for  these  78  lots  executed  by  Henry 
Thane  at  the  Bank  of  Commerce  in  Little 
Rock  and  a  draft  for  $2,500;  that  the  name 
of  the  grantee  was  left  blank  in  the  deed  by 
Henry  Thane,  and  Quilling  had  the  authority 
to  fill  In  the  blank  by  inserting  the  name  of 
the  person  to  whom  he  should  sell  the  lots. 
Remmel  had  an  abstractor  in  Little  Rock 
to  examine  the  title  to  the  lots,  and  was  In- 
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fonned  that  the  title  was  In  Henry  Thane, 
and  that  he  had  a  good  tittle  thereto.  On 
May  3,  1913,  an  attorney  of  Stuttgart,  Ark., 
wrote  to  D.  Ll  Cramer  that  he  thon^t  the 
title  to  the  lots  In  controversy  In  Henry 
Thane  was  good.  This  letter  was  shown  to 
Remmel.  On  May  28,  1913,  Remmel  paid  the 
draft  for  |2,500.  M.  W.  QuUllng,  Jr.,  nego- 
tiated the  sale  of  the  lots  to  Renunel,  and  the 
deed  from  Thane  to. Remmel  was  executed 
and  delivered  to  Remmel  at  his  request 
Quilling  gave  the  Bank  of  Commerce  a  writ- 
ten order  to  deliver  the  deed  to  Remmel. 
Remmel  said  that  Cramer  knew  all  about  the 
negotiations  between  him  and  Quilling,  and 
assisted  Quilling  In  making  the  sale  to  him. 
He  also  testified  that  he  thought  Cramer 
went  with  him  and  Quilling  to  the  bank  to 
direct  that  the  deed  should  be  turned  over 
to  blm;  that  he  did  not  know  until  months 
afterwards  that  Cramer  claimed  any  Interest 
In  the  lots;  that  he  paid  full  value  for  the 
lots  and  believed  that  he  was  getting  a  good 
title  thereto.  The  deed  to  Remmel  was  a 
quitclaim  deed,  and  was  filed  for  record  on 
June  18, 1918.  ^ 

Henry  Thane  corroborated  the  testimony 
of  Remmel  as  to  the  executl<»i  of  the  deed 
and  the  payment  of  the  draft  by  Remmel. 
He  testified  that  the  $2,500  paid  by  Remmel 
was  received  and  credited  by  the  Desha  Bank 
&  Trust  Company  to  the  credit  of  Quilling; 
that  the  deed  in  question  was  made  at  the 
request  of  N.  W.  Quilling,  J.;  that  the  sale  to 
Remmel  was  the  main  sale  of  any  property 
that  came  from  Mrs.  Kimberlin  and  with  the 
possible  exception  of  an  80-acre  tract  was  the 
first  sale  from  the  Kimberlin  interest;  that 
M.  W.  Quilling,  Jr.,  was  the  agent  for  his 
wife,  and  that  he  transacted  all  her  business 
with  him  as  such  agent. 

D.  I/.  Cramer  lived  in  little  Rock,  and  was 
a  real  estate  agent.  According  to  his  testi- 
mony, M.  W.  Quilling,  Jr.,  became  indebted 
to  blm  and  they  executed  an  agreement  con- 
cerning the  lots  in  ccmtroversy  as  follows: 
"LitUe  Rock,  Ark.,  AprU  9,  1913. 

"This  agreement  made  this  da^  by  M.  W. 
Quilling,  Jr.,  and  D.  L.  Cramer,  is  as  follows: 
M.  W.  Quilling,  for  Maude  Quilling  and  him- 
self, agrees  to  sell  to  D.  L.  Cramer  66  lots  wliich 
are  held  by  mortgage  by  the  Bank  of  Com- 
merce, at  Stuttgart,  Ark.,  at  the  price  of  $35 
E!T  lot.  thirty-four  (34)  lots  held  by  bank  in 
ittle  Rock,  Ark.,  at  $20  per  lot,  and  78  lots 
held  by  Henry  Thane  at  $35  per  lot,  providing 
satisfactory  arrangements  can  be  made  by  D. 
I/.  Cramer  for  the  payment  of  present  indebt- 
edness on  said  lots  or  for  release  of  title. 
"D.  L.  Cramer. 
"M.  W.  Quilling,  Jr." 

On  September  30, 1913,  M.  W.  Quilling,  Jr., 
and  Maude  P.  Quilling  executed  a  quitclaim 
deed  to  Cramer  to  these  lots.  On  October  7, 
1913,  Myrtle  Kimberlin  executed  a  quitclaim 
deed  to  him  to  the  lots.  Cramer  denied  that 
he  went  to  the  bank  with  Remmel  and  Quil- 
ling when  the  latter  directed  the  bank  to  turn 
over  to  Remmel  the  deed  executed  to  Henry 
Thanck   Cramer  also  denied  that  be  bad  any- 


thing to  do  with  the  sale  of  the  lots  to  Rem- 
mel. He  stated  that  he  and  Remmel  oooatem- 
plated  buying  together  all  the  lots  owned  by 
the  Quillings  in  the  city  of  Stuttgart  and 
having  a  sale  thereof  for  their  Joint  interest ; 
that  Remmel  after  his  purchase  of  the  lots 
In  controversy  declined  to  go  any  further 
with  their  venture.  Other  facts  will  be  stat- 
ed or  referred  to  tn'  the  opinion. 

The  chancellor  found  tbe  issues  in  fav<Mr  of 
Remmel,  and  a  decree  was  entered  accord- 
ingly.   The  defendant  Cramer  has  appealed. 

Harnwell  &  Toung,  of  Little  Rock,  for  ap- 
pellants. Wallace  Townsend,  of  Uttle  Rock, 
for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
IB  Manchester  v.  Goeswich,  95  Ark.  582,  130 

5.  W.  626,  it  was  held  that  the  essential  ele- 
ments of  a  b<Hia  fide  purchase  of  land  are 
three,  viz.  a  valuable  consideration,  the  ab- 
sence of  notice,  and  the  presence  of  good 
faith. 

In  Moore  v.  Morris,  118  Ark.  516, 177  S.  W. 

6,  the  court  held  that  the  mere  fact  that  there 
is  a  holding  under  a  quitclaim  deed  does  not 
defeat  the  claim  of  an  innocoit  purchaser. 
The  court  said: 

"That  fact  is  merely  considered  as  a  drcum- 
Btance  in  determining  whether  or  not  the  pur- 
chaser was  in  fact  innocent  of  knowledge  of 
any  adverse  claim,  but  the  purchaser  may  show, 
notwithstanding  the  form  of  conveyance,  that 
he  was  in  fact  without  any  information  of  any 
other  claim  of  ownership." 

See,  also,  Henry  Wrape  Ga  v.  Cox,  122 
Ark.  445,  183  S.  W.  955. 

Tested  by  these  principles  of  law,  as  ap- 
plied to  the  facts  of  the  present  case,  we 
think  the  decision  of  tbe  chancellor  was 
correct. 

[1-3]  In  the  foreclosure  suit  of  the  Desha 
Bank  &  Trust  Company  against  Quilling,  the 
chancellor  held  that  the  conveyance  by  Myr- 
tle Kimberlin  to  Henry  Thane,  trustee,  waa 
Intended  as  a  mortgage,  and  upon  appeal  to 
the  Supreme  Court  the  decree  of  tbe  chancel- 
lor was  affirmed.  Desha  Bank  &  Trust  Co. 
v.  Quilling,  118  Ark.  114,  176  S.  W.  132,  li.  R, 
A.  igi5E,  794.  Neither  Renunel  nor  Cramer 
were  parties  to  that  suit,  and  of  course  are  not 
bound  by  the  decree  in  that  case.  However, 
the  record  in  the  present  case  shows  the 
transaction  to  have  been  intended  as  a  mort- 
gage. The  Desha  Bank  &  Trust  Company 
furnished  the  Quillings  $1,000  witb  which  to 
purchase  the  interest  of  Myrtle  Kimberlin. 
It  was  ag^reed  that  the  deed  should  be  made 
direct  from  Myrtle  E^mberlin  to  Henrr 
Thaue,  as  trustee  for  the  bank.  The  deed  was 
intended  as  security  not  only  for  the  purchase 
price  of  $1,000,  but  for  the  other  Indebted- 
ness of  the  Qullllnga  to  the  bank.  N.  W. 
Quilling,  Jr.,  was  to  have  charge  of  the  sale 
of  the  lots,  and  Thane  was  to  execute 
deeds  to  the  purchasers  as  directed  by  Quil- 
ling, and  to  receive  the  purchase  money  and 
credit  it  an  tbe  Indebtedness  ot  tbe  Quillings 
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to  the  bank.  Tbls  was  d<me  In  the  present 
case.  Qnllllng  made  the  sale  to  Beramel,  and 
in  writing  directed  the  deed  from  Thane  to  be 
delivered  to  him.  It  Is  true  the  deed  was  a 
gtiltclalm  one^  bnt  Bemmel  paid  fall  value 
for  the  lots,  and  the  amount  so  paid  by  him 
was  credited  on  the  Indebtedness  of  the  Qnll- 
Itngs  to  the  Desha  Banh  &  Trust  Company. 
The  legal  title  to  the  lots  was  In  Henry 
Tliane,  and  Bemmel  paid  fuU  value  for  them 
In  ignorance  that  there  was  any  other  claim 
to  the  lots.  He  testified  that  he  thinks  that 
Cramer  went  with  him  and  Quilling  to  the 
bank  to  have  the  deed  from  Thane  to  the  lots 
turned  over  to  him.  It  Is  true  Cramer  de- 
nies any  active  participation  In  the  sale  to 
Renund,  bnt  the  record  shows  that  he  knew 
Remmel  was  purchasing  the  lots  and  paying 
full  value  for  them.  During  the  period  of  the 
negotiation  Cramer  received  a  letter  from 
his  attorney  at  Stuttgart  stating  that  he 
thought  that  the  title  to  the  Iota  was  In 
Henry  Thane.  Other  letters  written  by  Cra- 
mer during  the  negotiation  tends  \  to  show 
that  he  knew  that  Remmel  was  trying  to 
purchase  the  lots.  He  admits  that  he  stated 
after  the  sale  had  been  completed  that  he  told 
Remmel  that  he  thought  his  title  to  the  lots 
was  good.  In  explanation  he  states,  how- 
ever, that  be  was  relying  upon  Information 
given  him  by  his  attorney  at  Stuttgart  before 
the  sale  was  completed,  and  that  he  after- 
-wards  made  an  Investigation  on  his  own  ac- 
count and  came  to  the  conclusion  that  Bem- 
mel's  title  was  inferior  to  his  own.  Cramer 
contends  that  it  was  the  intention  of  Bem- 
mel and  himself  to  purchase  all  the  lots  own- 
ed by  the  Quillings  at  Stuttgart  and  to  sell 
them  for  their  joint  benefit;  that  Bemmel 
declined  to  go  further  with  the  transaction 
after  he  had  c<»upleted  the  purchase  of  the 
lots  In  question  and  acted  in  bad  faith  with 
Um.  That  was  a  collateral  transaction,  and 
we  have  nothing  to  do  with  it  in  the  deci- 
sion of  the  present  case.  We  think  the  rec- 
ord shows  that  Bemmel  was  a  bona  fide  pur- 
chaser of  the  lots  in  question  and  paid  for 
them  all  that  they  were  worth.  He  testifies 
poeitlvely  that  he  did  not  know  of  the  claim 
of  Cramer  to  the  lots.  He  purchased  the 
lots  at  the  instance  of  Quilling,  and  neither 
Quilling  nor  Cramer  ever  disclosed  to  him 
that  Cramer  claimed  any  Interest  in  the  lots. 
It  Is  tme  that  the  written  contract  between 
QoUllng  and  Cramer  relative  to  the  purchase 
of  the  lots  by  Cramer  was  executed  before 
Bemmel  purchased  the  lota,  bnt  this  contract 
was  not  of  record,  and,  as  we  have  already 
seen,  Remmel  purchased  the  lots  without 
knowing  anything  abont  its  existence.  There 
was  a  perfect  record  title  in  his  grantor,  and 
under  the  circumstances  of  this  case  he  will 
be  deemed  to  be  an  innocent  purchaser,  and 
protected  as  such,  although  he  took  from  his 
grantor  by  a  quitclaim  deed.  Case  v.  Caddo 
River  lAr.  Co.,  126  Ark.  240,  190  S.  W.  440. 


i;4]  No  notice  of  the  pendeacy  of  ibe  case 
was  filed  In  accordance  with  the  statute  in  the 
foreclosure  suit  of  the  Desha  Bank  &  Trust 
Company  against  M.  W.  Quilling,  Jr.,  and 
Mrs.  Maude  P.  Quilling.  Therefore  Remmel 
had  a  right  to  rely  upon  the  record  title, 
notwithstanding  the  pendency  of  this  suit  in 
the  Arkansas  chancery  court  In  the  case  of 
Henry  Wrape  Co.  v.  Cox,  122  Ark.  445,  183 
S.  W.  955,  the  court  said : 

"The  common  law  and  equity  rule  of  lis  pen- 
dens has  been  abroiirated  in  this  state  by  statute. 
Since  the  passage  of  the  statute  a  suit  affect- 
ing the  title  or  any  lien  on  real  estate  is  not 
lis  pendens  until  a  notice  of  the  pendency  of 
the  action  is  filed  in  accordance  with  the  stat- 
ute." 

The  decree  will  be  affirmed. 


YOUNG  V.  FOWLER.     (No.  107.) 
(Supreme  Court  of  Arkansas.     Jan.  28,  1918.) 

1.  Pabties  <s=»64— Advebsabt  Pasties— Who 
Abe. 

One  joined  as  a  party  plaintiff  without  bis 
consent  and  over  bis  refusal  should,  on  trial  of 
the  case,  be  considered  a  defendant. 

2.  AiTOBNET  AND  Client  e=»133  —  Emplot- 

MBNT  or  ATTOBNET — LiIABIUTT  OF  CBBDITOB. 

A  creditor  who  would  be  the  principal  ben- 
eficiary in  the  event  of  success  of  litigation  be- 
gun by  the  trustee  in  bankruptcy  does  not,  for 
that  reason,  become  liable  for  the  payment  of 
the  fees  of  attorneys  engaged  by  the  trustee. 

3.  Attobnet  and  Client  «=»78— Authobitt 
OF  ArroBNaT— Implied  Poweb. 

An  attorney  has  no  implied  power  to  em- 
ploy additional  counsel  at  the  expense  of  his 
Sient,  and  it  is  not  within  the  implied  scope 
of  his  employment 

4.  Attobnet  and  Client  e=>166(2)— Actions 
— Evidence— SurFiciBNOT. 

In  an  action  by  an  attorney  for  compensa- 
tion for  services  rendered,  a  finding  that  the 
attorney  was  engaged  by  defendant  held  con- 
trary to  the  preponderance  of  the  evidence. 

5.  Attobnbt  and  Client  #s»13S— Coupehba- 
tion— Bioht  to  Fees. 

An  agreement  to  compensate  attorneys,  who 
rendered  services  In  a  federal  court  in  litiga- 
tion which  might  result  In  benefit  to  defendant 
will  not  be  implied,  where  the  attorneys  ren- 
dered such  services  under  an  express  contract 
with  the  trustee  in  bankruptcy  who  represented 
defendant,  one  of  the  creditors. 

6.  Attobnet  and  Client  «=»  103  —  Employ- 
ment—Eatikicatio  N . 

The  mere  failure  expressly  to  disavow  the 
acts  of  an  attorney  will  not  in  itself  be  a  con- 
clusive ratification  thereof;  thus  knowledge  by 
a  client  that  bis  attorney  is  being  assisted  by 
associate  counsel  will  not  establish  the  client's 
ratification  of  the  employment  of  such  counsel 
on  his  behalf,  wberv  toe  rendition  of  assistance 
by  such  counsel  was  consistent  with  their  em- 
ployment by  another  interested  in  the  litigation. 

7.  Attobnet  and  Cltent  «=>149— Compensa- 
tion— Contbacts. 

An  attorney,  who  rendered  services  under 
an  express  contract  with  the  trustee  in  bank- 
ruptcy for  a  contingent  fee  based  on  final  re- 
covery, cannot,  having  abandoned  the  litigation, 
recover  compensation  from  one  of  the  creditors 
who  it  was  daimed  benefited  by  the  litigation. 
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8.  Equitt  ®=>42(1)  —  Personb  Ertitlkd  to 
alxeoe  nonjuhisdiction. 
A  plaintiC,  having  invoked  the  aid  of  the 
chancery  court,  cannot  complain  that  that  tribu- 
nal was  without  jurisdiction. 

Appeal  from  Benton  Chancery  Court;  Ben 
F.  McMahan,  Chancellor. 

Suit  by  E.  M.  Fowler  and  another  against 
To^ne  Young,  trustee,  and  others.  From  a 
decree  for  complainants,  defendants  appeal. 
Reversed,  and  cause  dismissed. 

Duty  &  Duty,  of  Rogers,  for  appellants. 
Rice  &  Dickson,  of  Bentonville,  for  appellees. 

McOULLOCH,  O.  J.  This  Is  an  action  In- 
stituted In  the  chancery  court  of  Benton 
county  by  appellee  as  a  member  of  a  firm 
of  attorneys  composed  of  appellee  and  W. 
N.  iTle,  against  appellant.  Young,  as  trustee 
for  the  Bankers'  Trust  Company  of  Dallas, 
Tex.,  to  recover  one-half  of  a  fee  alleged  to 
have  been  earned  by  said  firm  of  attorneys 
by  services  rendered  In  certain  litigation 
prosecuted  in  that  court  and  In  the  United 
States  District  Court  for  the  Western  Dis- 
trict of  Arkansas  at  Ft  Smith,  at  the  In- 
stance and  for  the  benefit  of  appellant  A 
lien  was  asserted  on  property  alleged  to 
have  been  gained  by  appellant  as  a  result  of 
said  litigation. 

[1]  In  the  original  complaint  Mr.  Ivie  was 
named  as  defendant  by  reason  of  the  disso- 
lution of  the  Arm  and  his  refusal  to  join  in 
the  suit  as  plaintiff,  but  in  an  amended  com- 
plaint subsequently  filed  by  appellee  Mr. 
Ivie  was  Joined  as  plaintiff  without  his  con- 
sent As  the  suit  was  prosecuted  without 
the  consent,  and  apparently  over  the  objec- 
tion of  Ivie,  he  must  be,  and  was  by  the 
lower  court  treated  as  a  defendant  in  the 
action.  Be  testified  as  a  witness  in  the  case, 
and  his  statement  was  that  his  firm  was  not 
employed  by  appellant  Young,  and  was  not 
entitled  to  claim  a  fee  from  Young.  It  Is 
not  claimed  that  there  was  an  express  con- 
tract as  to  the  amount  of  the  fee,  but  appel- 
lee alleged  in  the  complaint  that  the  value  of 
the  service  rendered  by  his  firm  for  appel- 
lant Young  was  the  sum  of  $35,000,  and  that 
he  was  entitled  to  one-half  of  the  fee.  Ap- 
pellant denied  that  Fowler  &  Ivie  were  em- 
ployed at  all  by  him,  or  that  they  rendered 
any  service  for  his  benefit  under  circum- 
stances from  which  a  contract  to  pay  a  fee 
should  be  Implied.  The  chancery  court  de- 
cided in  favor  of  appellee  as  to  the  right  to 
recover  a  fee,  and  fixed  the  amount  of  bis 
share  at  $5,000,  but  held  that  he  was  not  en- 
titled to  a  lien  on  the  property  described  in 
the  complaint 

The  Bank  of  Rogers,  a  banking  corpora- 
tion doing  business  at  Rogers,  Ark.,  became 
Insolvent,  and  was  taken  over  by  the  state 
bank  commissioner,  who  placed  a  special 
deputy,  Mr.  Perry  N,  Clark,  in  charge  of  the 
assets  of  the  bank  to  wind  up  Its  affairs,  as 


authorleed  by  statute.  Among  the  assets  of 
the  defunct  Bank  of  Rogers  were  certain  sec- 
ond mortgage  bonds  of  the  Osark  Land  & 
Lumber  Company,  another  domestic  corpora- 
tion, of  the  par  value  of  about  $86,000,  and 
also  unsecured  obligations  of  said  corpora- 
tion amounting  to  about  $68,000.  The  Ozailc 
Land  &  Lumber  Company  was  operating  in 
Benton  county.  Ark.,  and  its  prindpal  as- 
sets consisted  of  12,600  acres  of  timbered 
land  and  a  short-line  railroad.  It,  too,  be- 
came Insolvent,  and  was  put  into  bankruptcy 
by  its  creditors,  Mr.  Clark,  the  special  deputy 
state  bank  commissioner,  being  elected  trus- 
tee for  the  estate  of  the  bankrupt  In  addi- 
tion to  the  bonds  of  the  Ozark  Land  &  Lum- 
ber Company  held  by  the  Bank  of  Rogera 
there  was  a  prior  bond  issue  of  $190,000 
held  by  certain  parties  in  the  Bast  represented 
by  a  committee  composed  of  Messrs.  Johnson, 
Bird,  Potter,  and  Smith.  These  bonds  were 
designated  as  *^rst  mortgage  bonds,"  and 
when  issued  constituted  a  first  lien  on  the 
assets  of  said  corporation,  a  mortgage  on  the 
property  of  the  corporation  having  been 
given  to  secure  the  same,  but  that  priority 
was  contested  by  other  creditors  on  the 
ground  that  the  holder  of  the  bonds  had  ac- 
cepted from  the  Ozark  Land  &  Lumber  Com- 
pany a  large  amount  of  stock  in  the  corpora- 
tion as  a  bonus  In  tlie  purchase  of  the  bonds, 
and  It  was  insisted  by  the  state  hank  com- 
missioner and  other  creditors  of  the  Ozark 
Land  &  Lumber  Company  that  the  holders 
of  the  first  mortgage  bonds  should  be  re- 
quired to  pay  for  the  shares  of  stock  receiv- 
ed as  a  bonus  before  being  allowed  prloifty 
In  tiielr  dalm  against  the  estate  of  tlie  bank- 
rupt 

On  October  6,  1915,  the  state  bank  com- 
missioner and  Mr.  Clark,  as  trustee  in  bank- 
ruptcy of  the  estate  of  the  Ozark  Land  4 
Lumber  Company,  Instituted  an  action  Ib 
Benton  chancery  court  against  the  holder  of 
the  said  first  mortgage  bonds,  alleging  that 
said  bondholders  had  accepted  as  a  bonus 
from  the  Ozark  Land  &  Lumber  Company 
shares  of  stock  of  the  par  value  of  $150,- 
000,  which  had  never  been  paid  tor,  and 
should  be  treated  as  a  set-off  against  the 
bonds.  The  prayer  of  the  complaint  was 
that  the  second  mortgage  bonds  held  by  the 
Bank  of  Rogers  be  declared  a  prior  lien  on 
the  property  of  the  Ozark  Land  &  Lumber 
Company  which  was  mortgaged  to  secure 
the  bonds,  and  that  the  lien  be  foreclosed. 
Duty  &  Duty,  a  firm  of  attorneys  of  Rogers, 
Ark.,  were  the  regular  attorneys  for  the 
bank  commissioner  In  the  management  of 
the  affairs  of  the  defunct  bank,  and  Uiey, 
together  with  Fowler  &  Ivie,  who  were  spe- 
cially employed  by  the  bank  commissioner. 
Instituted  that  suit  The  holder  of  the 
first  mortgage  bonds  appeared  in  that  suit 
and  moved  to  dismiss  it,  and  on  January 
4,  1916,  the  court  entered  an  order  stay- 
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Ing  tile  proceedings  In  the  suit  until  the 
bankrupt  court  sliould  release  the  real  es- 
tate from  Its  Jurisdiction.  Nothing  fur- 
ther was  done  in  that  case.  The  bank 
commissioner,  with  the  approval  of  the  Ben- 
ton chancery  court,  paid  to  Fowler  &  Ivie 
the  sum  of  $350,  as  fee  for  their  services  in 
the  above-mentioned  suit  On  January  22, 
1916,  appellant  Young,  as  trustee  for  the 
Bankers'  Trust  Company  of  Dallas,  Tex., 
purchased  from  the  bank  commissioner  the 
undisposed  of  assets  of  the  Bank  of  Rogers, 
including  the  claims  against  the  Ozark  Land 
&  Lumber  Company,  and  the  sale  was  duly 
confirmed  by  the  Benton  chancery  court,  un- 
der whose  orders  the  affairs  of  the  bank 
were  being  administered.  That  was  the  first 
appearance  of  appellant  or  of  the  Bankers' 
Trust  Company  In  the  proceedings,  and  it 
baa  not  been  shown  in  the  record  why  the 
tmst  company  or  its  trustee  made  the  pur- 
chase, or  that  they  were  or  had  been  other- 
wise interested  in  the  affair. 

On  November  12,  1915,  the  holders  of  the 
first  mortgage  bonds  of  the  Ozark  Laud  & 
Lumber  Company  filed  in  the  bankruptcy 
court,  where  the  proceedings  against  that 
corporation  were  pending,  their  claim 
against  the  estate  of  the  bankrupt  on  the 
bonds  held  by  theni, .  and  asked  that  the 
claim  be  allowed  as  a  preferred  one.  The 
trustee  filed  objections  to  the  allowance  of 
that  claim,  basing  bis  objections  on  several 
grounds,  one  being  the  same  set  forth  in  the 
complaint  of  the  bank  commissliHter,  and  the 
trustee  In  the  suit  instituted  in  the  Benton 
chancery  court,  to  the  effect  that  the  claim- 
ants '  had  accepted,  as  a  bonuis,  shares  of 
8to<^  of  the  oorporaticn  equal  in  face  value 
to  the  amount  ot  the  bonds.  The  trustee 
also  presented  a  petition  to  the  referee  in 
banlKruptcy,  asking  for  authority  to  employ 
an  attorney  to  represent  him  In  the  matter 
of  his  objections  to  the  allowance  of  the 
claim  of  Uie  first  mortgage  bondholder,  and 
stating  that  he  had  selected  Fowler  &  Ivle 
as  the  attorneys  to  be  so  employed,  wlio,  he 
stated  in  his  petition,  had  "agreed  to  prose- 
cute said  objections  to  a  determination,  con- 
ditioned that  If  enough  is  not  recovered  and 
saved  to  the  estate  to  warrant  allowance 
and  payment  of  attorney's  fees,  that  they 
receive  no  compensation  for  their  services." 
This  petition,  it  Is  proved,  was  presented  to 
the  referee  after  consultation  between  him 
and  appellee.  The  referee  granted  the  peti- 
tion, and  made  an  order  authorizing  the  em- 
ployment of  Fowler  &  Ivie  as  attorneys  to 
represent  the  trustee  on  the  terms  and  con- 
ditions named  in  the  petition. 

The  matter  of  allowance  of  the  claim  of 
tbe  first  mortgage  bondholder,  and  the  trus- 
tee's objections  thereto,  came  np  for  hearing 
before  the  referee,  and  the  objections  of  the 
trustee  were  sustained  and  the  claim  was 
disallowed.  The  claimants  brought  the  mat- 
ter before  the  federal  District  Court  for  re- 


view, and  the  court  reversed  the  order  of  the 
referee  and  allowed  the  claim.  An  appeal 
was  prosecuted  from  that  Judgment  to  the 
Circuit  Court  of  Appeals,  and  the  cause  was 
pending  there  on  appeal  when  the  present 
case  was  tried  below.  Fowler  &  Ivie  repre- 
sented the  trustee  in  those  proceedings  in  ac- 
cordance with  the  employment  authorized  by 
the  referee.  The  record  shows  that  they 
appeared  only  for  the  trustee.  Neither  ap- 
pellant Young  nor  the  Bankers'  Trust  Com- 
pany of  Dallas,  appeared  as  parties  tq  the 
proceedings.  The  trustee  presented  a  peti- 
tion to  tbe  t>ankruptcy  court  for  sale  of  the 
bankrupt  estate  This  was  done  in  Febru- 
ary, 1916,  but  nothing  was  done  in  the  mat- 
ter until  September,  1916,  when  the  interest- 
ed parties  appeared  before  the  .joourt  and 
agreed  upon  a  sale  of  the  property  to  appel- 
lant Young  as  trustee  for  the  price  of  $180,- 
000,  which  included  the  sum  of  15,000,  ex- 
pressly mentioned  as  a  sum  to  cover  the  ex- 
penses of  administering  the  estate.  The  sale 
was  recommended  by  the  referee,  and  the 
court  made  an  order  authorizing  it,  and  aft- 
erward approved  the  sale.  The  order  of  ap- 
proval was  rendered  by  the  court  on  Octo- 
ber 11,  1916.  The  sale  was  approved  by  the 
court  on  condition  thst  the  proceeds  of  the 
sale  be  held  subject  to  the  determination  of 
the  controvert  over  the  allowance  of  the 
claim  of  tbe  first  mortgage  bondholder,  the 
proceeds  of  sale  to  stand  in  place  of  the 
property  on  which  the  bondholder  asserted  a 
prior  lien.  Appellee  contends  that  his  firm 
represented  appellant  by  special  employment, 
as  well  as  the  trustee  in  bankruptcy, 
throughout  the  proceedings  in  the  federal 
court,  and  that  appellant  made  a  profit  of 
more  than  $200,000  on  the  purchase  of  the 
property.  He  took  that  fact  into  account  in 
fixing  the  amount  of  liis  fee.  Immediately 
after  the  consummation  of  tbe  sale  appellee 
made  request  of  appellant  for  payment  of 
the  fee  which  he  claimed  for  his  firm,  and 
upon  appellant's  refusal  or  failure  to  pay  he 
instituted  this  action. 

The  contention  of  api>ellee  is  that  the  find- 
ings of  the  chancellor  in  his  favor  can  be 
sustained  on  either  of  three  grounds:  (1) 
That  there  was  an  express  contract  between 
appellant  and  appellee  for  the  employment 
of  bis  firm;  (2)  that  appellant  accepted  the 
benefit  of  the  firm's  services  under  circum- 
stances from  which  a  contract  to  pay  will  be 
inferred;  and  (3)  that  appellant,  with  full 
knowledge  of  the  acts  of  his  attorneys,  Duty 
&  Duty,  in  employing  appellee's  firm,  ratified 
the  same. 

The  findings  of  the  chancellor  in  appellee's 
favor  were  general,  so  each  of  the  grounds 
must  be  examined  .to  ascertain  whether  or 
not  either  is  sustained  by  the  evidence. 

[2-4]  A  finding  in  appellee's  favor  that 
there  was  an  express  contract  of  ^npleyment 
is  clearly  against  the  preponderance  of  the 
evidence.    The  t^timony  of  appellee  himself 
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Is  substantially  all  there  Is  In  support  of  bis 
contention  on  tliat  issue.  Tlie  testimony  of 
witness  Clark  (the  trustee  in  bankruptcy) 
does  not  tend  to  establish  an  express  contract, 
except  as  a  circumstance,  for  he  only  knows 
that  appellee's  firm  performed  services  In  the 
case  in  the  Benton  chancery  court,  and  in 
the  bankruptcy  proceedings,  in  connection 
with  I>uty  &  Duty,  the  attorneys  who  were 
employed  by  the  bank  commissioner,  as  weU 
as  by  appellant.  The  performance  of  those 
services  were,  however,  entirely  consistent 
with  the  contention  of  appellant  that  Fowler 
&  Ivie  were  representing  the  bank  commis- 
sioner and  the  trustee  in  bankruptcy,  and 
that  he  did  not  employ  them. 

Appellee  testified  that  shortly  after  appel- 
lant purchased  the  assets  of  the  Bank  of 
Rogers,  Mr.  J.  R.  Duty,  of  the  firm  of  Duty 
&  Duty,  who  were  the  attorneys  for  appel- 
lant, employed  the  firm  of  Fowler  ft  Ivie  to 
continue  In  the  litigation  as  appellant's  at- 
torneys. Mr.  Duty  denied  that  statement  in 
his  testimony,  and  stated  that  he  merely  told 
appellee  that  if  the  firm  of  Fowler  ft  Ivie 
continued  in  the  litigation  pending  in  the 
federal  court  and  there  was  a  recovery,  he 
(Duty)  would  recommend  to  the  court  an  al- 
lowance of  a  liberal  fee.  He  says  that  he 
stated  to  appellee  at  the  time  that  he  had 
not  consulted  his  clients  as  to  that  matter, 
and  he  also  testified  that  he  never  informed 
bis  client  of  his  connection  with  appellee.  It 
should  be  remembered  that  at  that  time  the 
suit  In  the  Benton  chancery  court  was  at  an 
end,  and  the  only  litigation  then  pending  in 
the  federal  court  was  between  the  first  mort- 
gage bondholders  and  the  trustee  in  bank- 
ruptcy as  the  representative  of  all  the  credi- 
tors of  the  bankrupt  corporation.  Appellant 
was  not  a  party  In  either  ease.  It  is  true 
that  he  was  the  principal  creditor,  and  to 
that  extent  he  was  interested  more  than  any 
one  else,  but  he  had  the  right  to  stand  be- 
hind the  trustee  who  represented  all  of  the 
creditors  without  i>er8onally  appearing  in  the 
litigation.  Personal  liability  for  payment  of 
the  fee  could  not  be  imposed  upon  him  with- 
out his  consent  merely  because  he  was  the 
principal  beneficiary.  Mr.  Ivie  testified  that 
his  firm  was  not  employed  by  appellant,  and 
that  they  appeared  in  the  litigation  in  the 
federal  court  only  as  attorneys  for  the  trus- 
tee. The  undisputed  evidence  Is  that  Fowler 
&  Ivie  appeared  in  the  proceedings  only  as 
the  attorneys  for  the  trustee,  and  that  they 
did  so  under  an  express  agreement  that  they 
were  not  to  receive  any  fee  unless  there  was 
a  recovery.  Appellant  testified  that  he  did 
not  employ  appellee's  firm,  and  had  no  in- 
formation that  they  had  been  employed  by 
Mr.  Duty,  or  that  they  were  acting  for  him 
in  the  litigation. 

It  is  undisputed  that  appellant  did  not 
come  fo  Arkansas  until  October,  1916,  when 
he  came  to  close  up  the  purchase  of  the 
Ozark  land  ft  Lumber  Company  propertyt 


and  that  he  had  no  actual  notice  that  Fowler 
&  Ivie  had  been  employed  as  his  attorneys, 
or  that  they  were  acting  as  his  attorneys.  An 
attorney  has  no  implied  authority  to  employ 
additional  counsel  at  the  expense  of  his  cli- 
ent, and  It  is  not  within  the  apparent  settle 
of  his  authority.  Danley  v.  Crawl,  28  Ark. 
95;   1  Thornton  on  Attorneys,  f  210. 

We  are  of  the  opinion,  therefore,  that  a 
finding  in  appellee's  favor  that  he  was  em- 
ployed by  appellant,  if  such  was  the  finding 
of  the  court,  is  against  the  dear  preponder- 
ance  of  the  testimony,  and  cannot  be  sus- 
tained. It  may  be  said  that  all  of  the  wit- 
nesses who  testified  cm  that  issue  were,  in  a 
measure  Interested  ones,  either  directly  or 
indirectly;  but,  conceding  tliat  to  be  tme. 
none  are  more  interested  iq  the  result  of  this 
Utigatlon  than  appellee  himself,  nor  evea  as 
much,  and  appellee's  unsupported  testimony 
cannot  be  held  to  be  preponderating  because 
of  the  indirect  interest  of  the  witnesses  on 
the  other  side  of  the  controversy.  Treating 
the  testimony  as  all  of  a  kind — tiiat  is  to 
say,  the  testimony  of  interested  witnesses — 
that  does  not  increase  the  comparative  force 
of  appellee's  testimony  so  as  to  attribute  to 
it  preponderating  effect 

[E]  Nor  will  a  contract  to  pay  a  fee  be  im- 
plied in  this  case  from  the  fact  tliat  appel- 
lee's firm  performed  services  in  the  federal 
court  litigation  which  resulted,  or  may  re- 
sult, in  benefit  to  appellant  nniis  is  so  for 
the  reason,  among  others,  that  Fowler  ft  Ivls 
performed  the  services  under  an  express  om- 
tract  with  the  trustee,  and  their  services  are 
referable  to  that  contract  Davis  v.  Trimble^ 
76  Ark.  116,  88  S.  W.  920. 

[I]  Neither  was  there  a  ratlfleation  of  tbe 
employment  of  appellee's  firm.  If  they  were 
employed  or  assumed  to  act  In  tbe  Interest 
of  appellant  Tbe  service  performed  by  ap- 
pellee's firm  was  consistent  with  and  refer- 
able to  their  contract  with  the  trustee,  and 
appellant  had  no  actual  notice  that  they  were 
assuming  to  act  for  him.  Under  those  cir- 
cumstances, there  was  no  ratification.  Da- 
vis V.  Trimble,  supra;  Bank  of  Batesvllle  v. 
Maxey,  76  Ark.  472,  88  S.  W.  968 ;  1  Thorn- 
ton on  Attorneys,  f  213.  "But  the  mere  fail- 
ure expressly  to  disavow  the  acts  of  an  at- 
torney will  not,  in  Itself,  be  a  conclusive  rat- 
ification thereof,"  said  Mr.  Thornton  in  the 
above  dtatlon.  "Tbva  it  has  been  held  tliat 
knowledge  by  a  client  that  his  attorney  Is 
being  assisted  by  associate  counsel  is  not 
enough  to  show  that  tbe  client  ratifies  the 
employment,  on  his  behalf,  by  his  counsel  of 
such  attorney;  such  assistance  being  con- 
sistent with  tbe  employment  of  the  attorney 
to  assist  the  counsel  at  the  latter's  expense." 

[7]  Appellee  rendered  his  services  in  the 
federal  court  under  an  express  contract  with 
the  trustee  in  bankruptcy  for  a  contingent 
fee,  based  on  the  final  recovery  for  his  cUenC 
nniat  litigation  had  not  been  finally  deter- 
mined In  the  federal  0>urt  of  Appeals,  ana 
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appellee  had,  by  Us  own  admission,  aban- 
doned the  further  prosecution  of  the  appeal. 
He  must  abide  his  contract,  and  cannot,  un- 
der the  circumstances  of  this  case,  claim  a  fee 
from  appellant  merely  because  the  latter  may 
have  reeeived  benefit  from  the  litigation,  or 
has  reaped  profit  from  the  purchase  of  the 
assets  of  the  bankrupt  corporation. 

[8]  The  findings  of  the  chancellor  on  the 
issues  of  fact  being  against  the  preponder- 
ance of  the  testimony.  It  is  unnecessary  to 
dlseues  the  question  raised  as  to  the  cause 
being  lmpr(K)erly  tried  in  the  chancery  court 
instead  of  the  circuit  court.  Am>ellee  hav- 
ing Invoked  the  aid  of  the  chancery  court  in 
tli«  trial  of  the  issue,  he  cannot  complain  of 
a  decision  against  him.  Cribbs  v.  Walker, 
74  Ark.  104,  86  S.  W.  244. 

The  decree  is  therefore  reversed,  and  the 
cause  is  dismissed. 

HUMPHHETS,  J.,  not  participating. 


DICKIKSON  et  al.  v.  ATKINS.  (No.  110.) 
(Supreme  Court  of  Arkaosaa.    Jan.  28,  1918.) 

1.  Mabteb  and  Sxbvant  ®=38&— Dibchaboe 
Without  Gatjse— Penalty  —  Intbbest^D* 
HiRiMis  NoN  CuBAT  Lex. 

If  it  be  conceded  that  to  stop  the  runniii| 
of  the  penalty  prescribed  by  Kirby's  Dig.  I 
6649,  for  failnre  to  pay  a  servant  at  the  time  of 
his  discharge  it  was  necessary  to  tender  inter- 
est, where  Buch  interest  was  leas  than  4  cents, 
its  tender  was  not  necessary,  for  the  reason  that 
the  amount  was  bo  small  as  to  come  within  the 
maxim,  "£)e  minimis  non  curat  lex." 

2.  Masteb  and  Sbbvant  9=>83— Disohaboe 
— TsNOBB  of  Patuent— Reason  fob  Rsrcs- 

INQ. 

Under  ISlirby's  Dig.  {  6649,  a  discharged 
servant  refusing  tender  of  payment  of  wages  on 
the  ground  that  interest  was  not  included,  should 
notify  the  master  of  such  fact,  especially  where 
the  interest  is  only  4  cents. 

3.  Masteb  and  Sebvant  «=s83— Dischabob— 
Tendeb  op  Wages— Interest. 

Under  Kirby's  Dig.  {  6649,  where  a  dis- 
charged servant  refused  tender  because  the 
penalty  was  not  included,  and  would  not  have 
accepted  if  interest  was  included,  tender  of  in- 
terest was  not  necessary  to  stop  the  running 
of  the  penalty,  as  the  law  never  requires  a  vain 
thing  to  be  done. 

4.  Masteb  and  Sebvant  «=383— Dischabob— 
Intebebt— Ten  deb. 

Under  Kirby's  Dig.  }  6649,  where  a  master 
owed  a  discharged  servant  $2b.l4  and  4  cents 
interest  accrued  after  seven  days  from  his  dis- 
charge, a  failure  to  tender  the  interest  would 
render  the  master  liable  for  interest  to  date 
of  judgment,  in  an  action  for  wages. 

5.  Masteb  and  Sebvant  $=983 — Dischabge — 
FAii.t;BB  to  Pat  Wages— Penaltt. 

Evidence  held  sufficient  to  warrant  a  finding 
that  a  discharged  servant  was  entitled  to  a 
penalty  for  failure  of  master  to  tender  wages 
within  seven  days  as  required  by  Kirby's  Dig.  g 
6649. 

6.  MAfTTEB  AND  SSBVANT  €=>83— WbONGFOI. 
DiaCHABOB— STArCTTES  —  MEABUBE  OF  DAM- 
AGES. 

Kirby's  Dig.  {  6661,  providing  that  any  em- 
pioy6  whose  employment  is  for  a  definite  period 
of  time,  and  wh»  is  discharged  without  cause 


before  the  expiration  of  sndi  time,  may,  in  ad- 
dition to  penalties,  have  an  action  for  any  dam- 
ages he  may  have  sustained  by  reason  of  such 
wrongful  discharge,  and  such  action  may  be 
joined  with  an  action  for  unpaid  wages  and 
penalty,  does  not  create  an  independent  cause  of 
action  ex  delicto,  but  only  gives  a  right  to  dam- 
ages, in  addition  to  penalties,  to  the  amount 
of  wages  that  he  would  have  earned  had  he  been 
permitted  to  work,  lees  such  sums  as  he  might 
have  earned  in  a  similar  business,  by  reasonable 
diligence,  making  allowances  for  the  expense  of 
obtaining  other  employment. 

7.  Masteb  and   Ssbvant  $=983— Dischabge 

— GBOtTNDS. 

An  assistant  station  agent  who  was  dis- 
charged because  short  a  number  of  times  in  his 
accounts,  which  he  made  good,  and  because  he 
carelessly  lost  a  package  worth  $300  was  not 
wrongfull^r  discEarged  under  Kirby's  Dig.  $ 
6661,  giving  a  servant  right  of  action  for 
wrongful  discharge. 

Appeal  from  Clrcalt  Court,  Prairie  Coun- 
ty;  Thos.  C.  Trimble,  Sr.,  Judge. 

Suit  by  T.  E.  Atkins  against  Jacob  M. 
Dickinson,  receiver,  and  the  Chicago,  Bock 
Island  8c  Pacific  Railway  Company.  Judg- 
ment for  plaintitr,  and  defendants  appeal. 
Modified  and  affirmed  in  part,  and  reversed 
in  part 

The  appellee  was  an  employ^  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany on  a  salary  of  $53  per  month.  He  was 
discharged  by  the  company  on  the  15th  of 
January.  At  that  time  the  company  owed 
him  the  sum  of  $25.14,  which  he  then  de- 
manded of  his  timekeeper,  who  was  appel- 
lants' agent.  Appellee  told  the  agent  to  hnve 
the  check  for  the  amount  due  him  sent  to 
Des  Arc.  On  the  31st  day  of  January  ap- 
pellants tendered  to  the  appellee  the  sum  of 
$25.14,  the  amount  that  was  due  him  on  the 
15th,  the  date  of  his  discharge.  Appellants 
did  not  tender  the  appellee  any  Interest  on 
this  amount  from  the  time  same  was  due 
up  to  the  time  the  tender  was  made.  The 
amount  tendered  was  refused.  The  appellee 
demanded  that  in  addition  to  the  $25.14  due 
him  at  the  time  of  his  discharge  that  he  re- 
ceive the  wages  at  the  rate  of  $53  per  mouth 
from  the  date  of  bis  discharge  to  the  time 
when  the  tender  was  made,  which  being  re- 
fused, he  instituted  this  suit  against  appel- 
lants and  prayed  judgment  for  the  sum  of 
$25.14,  the  wages  actually  earned  and  due 
him  at  the  time  he  was  discharged,  and  also 
for  wages  at  the  rate  of  $53  per  month  un- 
til final  settlement 

There  Is  no  testimony  to  show  that  at  the 
time  the  tender  of  the  $25.14  was  made  to 
appellee  he  demanded  of  appellant  interest 
on  this  sum  to  that  date,  and  there  is  no  tes- 
timony to  show  that  he.  would  have  accepted 
the  tender  if  it  had  included  the  Interest  to 
that  time.  On  the  contrary,  the  testimony 
tends  to  show  that,  even  if  the  interest  had 
been  included  in  the  amount  tendered,  he 
would  still  have  refused  to  accept  the  ten- 
der, for  the  reason  that  he  claimed  that  his 
wages  should  have  continued  up  to  the  time 


^saVoT  other  cases  see  same  topic  and  RBT-NCMBBR  in  all  Kay-Kambered  Digests  and  Indexea 
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of  the  tender  at  the  rate  of  $53  per  month, 
and,  besides,  his  testimony  tends  to  show 
that  be  would  not  have  accepted  the  tender 
for  the  further  reason  that  he  contended  that 
the  company's  failure  to  pay  the  amount  of 
wages  dne  him  within  seven  days  after  hla 
discbarge  and  bis  demand  for  same  had  in- 
curred a  penalty,  which  at  the  date  of  the 
tender  of  the  check  amounted  to  $27.36. 

The  appellee  testified  that  he  called  for 
his  check  about  four  days  after  he  was  dis- 
charged, and  then  went  back  in  about  seven 
days,  and  the  agent  said  it  had  not  come. 
The  appellant's  station  agent  testified  that 
the  appellee  came  in  on  the  night  of  the 
20th,  after  his  discharge  on  the  1.5th,  and 
asked  about  his  check ;  that  witness  told  him 
that  if  he  would  come  around  "to-morrow 
morning"  he  would  give  him  the  money.  Ap- 
pellee said,  "All  right,"  but  did  not  show  up 
any  more  until  the  31st,  when  the  check 
for  the  amount  of  wages  was  tendered  appel- 
lee, and  he  refused  it 

For  an  additional  cause  of  action  the  ap- 
pellee set  up  in  the  second  count  of  his  com- 
plaint that  he  was  discharged  by  the  receiv- 
er without  cause  and  "upon  a  trumped-up 
charge  of  having  misappropriated  a  pearl 
shipped  to  the  station  where  the  appellee 
was  employed  through  the  American  Express 
Company,  which  company  maintained  an  of- 
fice in  the  office  of  the  railway  company"; 
that  he  believed  the  charge  was  framed  by 
the  agent  of  the  railway  company  in  order 
to  secure  his  discharge  and  make  way  for 
the  employment  of  a  relative  of  the  local 
agent;  that  by  reason 'of  the  discharge  his 
credit  had  been  destroyed  with  the  railway 
company  and  the  express  company,  and  with 
the  bonding  company  which  executed  his 
bond;  that  bis  standing  in  the  community 
for  honesty  and  integrity  had  been  impair- 
ed, greatly  to  his  damage,  in  the  sum  of 
$2,500,  for  which  be  also  prayed  Judgment. 

The  appellants  denied  specifically  the  al- 
legations of  the  second  count  of  the  com- 
plaint, and  stated  that,  if  their  agent  made 
any  false  statements,  or  any  statements,  In 
discharging  appellee.  Impugning  his  honesty 
and  integrity,  the  agent  did  so  without  the 
consent  of  the  appellants,  and  that,  if  there 
were  any  such  statements  by  the  agent,  they 
-were  not  in  the  line  of  his  duty. 

The  testimony  on  behalf  of  the  appellee  on 
the  second  count  of  his  complaint  was  to  the 
effect  that  prior  to  his  discharge  he  had  nev- 
er beard  of  any  complaint  being  made  as 
to  his  inefficiency  and  incompetency  as  an 
employ&  He  was  short  during  the  first  week 
of  his  employment  in  the  sum  of  $18,  wblch 
appellee  refunded.  He  was  also  short  an- 
other time,  and  while  he  was  sick  the  agent 
communicated  the  fact  of  appellee's  shortage 
to  appellee's  uncle,  who  refunded  the  money. 
Appellee  was  not  short  after  that  until  be 
was  taken  side  and  went  to  Little  Rock,  and 
when  he  came  back  be  paid  the  shortage. 
Appellee  made  a  bond  before  be  went  to  work 


for  the  appellants.  While  be  was  working 
for  the  appellants  a  pearl  came  throu^  the 
express  company  to  the  address  of  A.  L.  Ir- 
win. Appellee  signed  for  the  pearl,  put  it  In 
the  pigeonhole  of  his  desk  where  he  kept 
small  packages  all  the  time.  It  was  appel- 
lee's duty  to  deliver  the  pearl  to  Irwin  when 
he  came  for  it,  bat  the  next  morning  after 
the  package  containing  the  pearl  came  in  it 
could  not  be  found.  The  agent,  Mr.  Turner, 
wanted  to  know  if  appellee  was  sure  that  he 
put  it  in  the  pigeonhole,  and  appellee  told 
him  that  he  was.  Appellee  thought  perhaps 
it  Iiad  been  misplaced,  but  be  turned  the 
office  upside  down  at  least  a  half  bozen  times 
and  could  not  find  it  The  agent  said  that 
somebody  got  it.  The  pearl  was  lost  on 
Friday.  Appellee  was  discharged  on  Mon- 
day night,  and  be  learned  that  the  pearl  was 
found  Tuesday  night  following.  The  agent, 
Mr.  Turner,  found  it  across  the  room  from 
appellee's  desk,  down  on  the  floor  about  a 
foot  from  the  corner  of  the  safe. 

A  day  or  two  after  appellee  was  discharg- 
ed Miss  Ruth,  the  agent's  relative,  took  ap- 
pellee's place.  Appellee  had  nothing  to  do 
with  misplacing  the  pearl.  He  placed  it 
where  he  usually  put  such  packages.  Appel- 
lee was  greatly  worried  about  It ;  everybody 
was  talking  about  it  It  was  a  source  of  em- 
barrassment, mortification,  and  chagrin  to 
appellee.  He  did  not  sleep  for  about  three 
nights.  The  agent  sent  a  telegram  to  the 
superintendent  of  the  express  company  at 
El  Reno,  saying  that  the  pearl  Iiad  been  lost 
by  the  appellee  and  telling  blm  that  appellee 
was  bonded  in  the  American  Surety  Com- 
pany, and  that  appellee  was  not  able  to  jf&y 
for  the  pearl.  In  answer  to  this  telegram 
the  superintendent  telegraphed: 

"Such  negligence  must  not  be  tolerated.  At- 
kins must  be  removed  at  once.  Will  take  it  op 
with  the   bonding  compaay" 

— or  something  to  that  effect  The  pearl  was 
valued  at  $300.  The  agent  told  appellee  sev- 
eral times  to  look  after  the  express  matter. 
The  pearl  came  in  on  the  noon  train,  and 
appellee  stuck  it  in  the  pigeonhole,  and  never 
thought  of  it  until  he  came  in  to  get  It  the 
next  morning.  He  never  mentioned  it  to  the 
agent,  Mr.  Turner.  Turner  never  accused 
appellee  of  stealing  the  pearl,  and  pointed 
out  the  place  where  he  found  it  but  it  could 
not  have  been  there  when  he  was  looking  for 
it  The  room  had  been  swept  a  dozen  times, 
and  it  would  have  been  swept  out  U  it  had 
been  In  that  position.  Turner  was  appellee's 
superior,  and  everything  appellee  did  wa^ 
under  his  directions. 

The  testimony  on  behalf  of  appellants  on 
the  issue  raised  in  the  second  count  tended 
to  show  that  appellants  discharged  the  appel- 
lee on  the  grounds  of  general  incompetency 
and  carelessness,  which  extended  over  a  con- 
siderable period  of  time ;  in  fact,  all  the  time 
that  he  was  employed.  Their  agent  did  not 
charge  bim  with  any  dishonesty,  did  not  ac- 
cuse Mm  of  misappropriating;  the  pear},  and 
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they  wonM  not  have  discharged  him  tor  any 
one  of  the  mistakes  that  he  made. 

The  testimony  of  the  agent,  Turner,  enn- 
merates  several  Stems  showing  that  the  appel- 
lee was  short  In  his  accounts  at  different 
times  before  the  pearl  was  lost.  The  witness 
did  not  know  anything  about  the  pearl  being 
lost  until  it  was  called  for  by  Irwin's  agent. 
The  appellee  had  not  said  anything  to  him 
about  it.  Appellee  bad  signed  for  the  pearl, 
and  when  the  matter  came  up  witness  asked 
appellee  what  he  did  with  tt,  and  he  replied 
that  he  laid  It  "right  there  on  the  comer  of 
the  desk."  He  afterwards  said  that  he  shaved 
It  in  a  pigeonhole.  They  both  searched  for  it, 
and  witness  found  in  on  Monday  night  lying 
right  up  under  the  safe,  up  against  the  wheel 
of  the  safe.  Witness  had  not  looked  there  for 
it  before,  but  had  looked  every  place  where 
he  thought  It  could  be.  In  sweeping  out  they 
should  sweep  under  the  safe;  sometimes 
they  do. 

The  above  are  substantially  the  facts.  tJpon 
the  first  count  of  the  complaint  the  court  In- 
structed the  Jury,  In  effect,  that  If  they  found 
from  the  evidence  that  appellee  was  dis- 
charged by  appellants,  and  that  he  demanded 
his  wages  earned  up  to  the  time  of  his  dis- 
charge from  the  agent  of  appellants  who  was 
the  keei)er  of  his  time,  or  that  a  valid  check 
therefor  be  sent  to  some  station  where  a 
regular  agent  of  appellants  was  kept  within 
seven  days,  and  that  payment  was  refused, 
and  appellants  failed  to  pay  said  wages  with- 
in the  time  allowed  by  law  for  the  payment 
thereof  without  a  penalty,  plaintiff  would  be 
entitled  to  recover,  In  addition  to  the  wages 
already  earned,  other  wages  at  the  same  rate 
from  the  date  of  his  discharge  until  the 
amount  due  him  was  paid  or  judgment  ren- 
dered for  the  same,  unless  the  Jury  should 
And  from  the  evidence  that  appellants  had 
tendered  to  appellee  the  wages  actually  earn- 
ed, with  legal  Interest,  In  which  event  the 
appellee  would  not  be  entitled  to  recover  a 
penalty  after  the  tender;  further,  that  the 
wages  due  the  appellee  upon  the  date  of  his 
discharge  was  due  to  be  paid  to  him  within 
seven  days  thereafter,  and  that  Interest  at 
the  legal  rate  began  to  run  from  that  time, 
and  that  a  tender  of  the  wages  after  that 
time  which  did  not  Include  the  Interest  ac- 
cumulated up  to  the  time  of  the  tender  was 
not  a  full  tender  and  would  not  stop  the 
running  of  the  penalty. 

Upon  the  second  count  of  the  complaint  the 
court,  in  effect,  Instructed  the  Jury  that  a 
servant  whose  employment  was  for  a  definite 
period  of  time,  and  who  was  discharged  with- 
out cause  before  the  expiration  of  such  time, 
might,  in  addition  to  the  penalty  prescribed 
by  the  act,  have  an  action  against  hlgiemploy- 
ers  for  any  damages  he  might  have  Sustained 
by  reason  of  his  wrongful  discharge,  and  that, 
If  they  found  from  the  evidence  that  appellee 
was  employed  by  appellants  for  a  definite 
period  of  time,  and  that  he  was  discharged 
wlfboat  cause  before  the  expiration  of  each 


time,  then  they  shonld  find  for  the  appellee  in 
such  a  sum  as  the  Jury  might  find  he  was 
entitled  to  recover  from  the  evidence  for  any 
damages  that  he  may  have  sustained. 

The  court  further  instructed  the  Jury  that  a 
corporation  was  liable  for  punitive  damages 
for  the  willful  acts  of  its  agents  or  servants 
acting  within  the  scope  of  their  employment, 
although  the  particular  act  complained  of 
was  not  authorized  nor  ratified  by  appellants, 
and  that,  If  they  found  that  the  appellee  was 
discharged  upon  a  trumped-up  charge  lodged 
against  him  by  the  agent  of  the  appellant, 
which  was  willfully  done,  and  which  was 
within  the  scope  of  his  employment,  and  that 
such  charge  was  false,  the  appellants  would 
be  liable,  and  the  Jury  should  find  for  the  ap- 
pellee In  such  sum  as  they  might  find  from  the 
evidence  that  he  was  entitled  to  in  addition  to 
the  compensatory  damages,  if  any,  and  in  ad- 
dition to  such  srum  as  they  might  find  from 
the  evidence,  If  any,  that  he  was  entitled  to 
recover  on  account  of  unpaid  wages  and  pen- 
alty. 

The  appellant  objected  to  these  Instruc- 
tions, and  asked  the  court  to  Instruct  the  jury 
on  the  first  count  of  the  complaint  that  the 
appellee  was  not  entitled  to  recover  anything 
in  the  way  of  penalty  for  not  paying  the  wages 
due  him  within  seven  days  after  he  was  dis- 
charged, and  that  be  was  not  entitled  to  re- 
cover anything  on  the  second  count  of  the 
complaint 

'  Appellants  also  asked  the  court  to  Instruct 
the  Jury  that,  If  a  valid  check  was  tendered 
by  the  appellant  to  the  appellee  for  the 
amount  of  wages  due  him  at  the  time  of  his 
discharge,  such  tender  stopped  the  running  of 
the  penalty  In  the  future,  even  though  no  In- 
terest on  the  amount  due  tiie  appellee  at  the 
time  he  was  discharged  was  included  in  the 
check,  unless  the  appellee  declined  such  check 
on  the  ground  that  Interest  was  not  Included, 
and,  further,  that  the  appellants  did  not  have 
to  tender  the  appellee  the  wages  due  him  and 
the  i>enalty  up  to  that  time  to  stop  the  run- 
ning of  the  penalty  in  the  future;  that,  if 
the  appellee  declined  to  accept  the  check  on 
the  ground  that  the  penalty  was  not  included 
along  with  the  wages,  and  said  nothing  about 
declining  the  check  because  Interest  was  not 
Included,  then  such  tender  stopped  the  run- 
ning of  the  penalty. 

The  appellants  further  requested  the  court 
to  instruct  the  Jury  on  the  second  count  that 
the  appellee's  measure  of  damages  for  wrong- 
ful discharge  would  be  the  difference  between 
what  he  would  have  earned  had  he  been  per- 
mitted to  continue  in  appellants'  employment 
until  his  contract  expired  and  what  he  was 
able  to  earn  during  such  time  In  some  other 
employment  which  he  obtained  or  could  have 
obtained,  if  any,  by  asking  for  It. 

Appellants  also  asked  specific  instructions 
to  the  effect  that  under  the  pleadings  and  the 
evidence  they  were  not  liable  to  the  appellee 
in  the  way  <^  exemplary  or  punitive  damages 
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for  anytblnft  done  or  said  by  their  agent, 
Tamer,  In  connection  with  discharging  the 
appellee. 

The  jury  returned  a  verdict  in  favor  of  the 
appellee  on  the  first  count  for  the  amount 
of  his  salary  due  January  15,  1917,  $26,  and 
for  Interest  on  same  from  January  15,  1917, 
to  March  7,  1917,  21  cents,  and  for  salary  at 
the  rate  of  $53  per  month  from  January  15 
1917,  to  March  7, 1917,  $91.46,  making  a  total 
of  $116.81.  On  the  second  count  they  returned 
a  verdict  in  favor  of  the  appellee  for  $600. 
The  case  is  here  on  appeal  from  a  judgment 
in  favor  of  the  appellee  against  the  appellants 
for  the  above  amounts. 

Thos.  S.  Buzbee,  and  Geo.  B.  Pugh,  both  of 
Little  Rock,  for  appellants.  Emmet  Vaughan, 
of  Des  Arc,  for  appellea 

WOOD,  J.  (after  stating  the  facts  as 
above).  When  appellants  discharged  the  ap- 
pellee on  the  15th  day  of  January  there  was 
due  him  the  sum  of  $25.14.  On  the  Slst  day 
of  January  thereafter  the  appellants  tendered 
to  the  appellee  this  sum,  without  Including 
the  amount  of  the  interest  thereon  due  to 
that  date.  The  amount  of  the  interest  on  the 
date  of  the  tender,  excluding  the  seven  days 
allowed  by  law  for  the  appellants  to  have 
made  payment,  at  the  rate  of  6  per  cent, 
per  annum,  would  be  between  3%  and  4  cents. 

[1  ]  For  the  purpose  of  this  case  it  may  be 
conceded,  without  deciding  the  question,  that 
in  order  to  stop  the  running  of  the  penalty, 
it  .was  necessary  for  the  appellants  to  tender 
to  appellee,  not  only  the  wages  that  were 
due  him  at  the  time  of  his  discharge,  but 
also  the  interest  that  had  accrued  on  the 
amount  of  such  wages  from  the  time  of  his 
discharge  to  the  date  that  the  tender  was 
made.  Nevertheless,  even  if  such  were  the 
law,  under  the  undisputed  facts  of  this  rec- 
ord the  appellee  was  not  entitled  to  recover 
any  penalty  for  a  failure  to  make  such  ten- 
der of  interest  for  the  reason  that  the 
amount  of  the  Interest  was  so  small  as  to 
come  within  the  maxim,  "De  minimis  non 
curat  lex."  Broom's  Legal  Maxims,  p.  118. 
The  amount  of  interest  was  so  small  that 
the  law  will  not  take  notice  thereof,  and  the 
tender  on  January  31st  of  the  amount  of  the 
.wages  that  was  due  appellee  on  the  15th  of 
January  prevented  the  accrual  of  any  pen- 
alty after  the  date  of  the  tender.  St.  L.,  I. 
M.  &  So.  Ry.  Co.  V.  Paul,  64  Ark.  83,  40  S. 
W.  705,  37  L.  R.  A.  604,  62  Am.  St  Rep.  154 ; 
St.  L.,  I.  M.  &  S.  Ry.  Co.  T.  Bryant,  92  Ark. 
425,  122  S.  W.  996.     , 

[2]  Conceding  that  the  law  requires  not 
only  the  wages  past  due,  but  also  the  interest 
due  up  to  the  date  of  the  tender,  in  order  to 
stop  the  running  of  the  penalty,  the  undis- 
puted facts  of  this  record  make  it  manifest 
that,  if  the  appellee  bad  make  it  known  to 
the  appellants  that  he  was  refusing  the 
amount  tendered  because  the  interest  was 
not  Included,  appellants  would  have  at  once 


included  such  interest  If  the  appellee  in- 
tended to  predicate  his  right  to  a  penalty  up- 
on the  ground  that  the  appellants  had  not 
tendered  him  the  interest  as  well  as  the 
principal  at  the  time  the  tender  was  made, 
then  good  faith  on  his  part  required  tliat  he 
notify  appellants  of  that  fact  This  is  espe- 
dally  true  where  the  item  of  interest  was  so 
insignificant  as  to  make  it  manifest  tliat  the 
appellants  would  have  included  the  same  if 
their  attention  had  been  drawn  to  the  ap- 
pellee's insistence  in  that  respect  Ball  r.  C, 
R.  L  &  P.  By.  Co.,  96  Ark.  634,  132  S,  W.  911. 

[3]  Furthermore,  the  pleadings  and  the  un- 
disputed evidence  sho.w  that  the  appellee 
would  not  have  accepted  the  tender  even  if  it 
had  included  the  trifling  sum  of  3  or  4 
cents  interest  that  was  due,  in  addition  to 
the  principal,  on  the  date  the  tender  was 
made.  The  only  reasonable  conclusion  that 
can  be  drawn  from  the  pleadings  and  the 
proof  Is  tliat  appellee  refused  the  tender,  not 
because  it  did  not  include  interest  due,  but 
because  he  claimed  that  the  appellants  were 
due  him  an  additional  sum  for  wages  as  a 
penalty  that  had  already  accrued  at  the  time 
the  tender  was  made,  which  additional  sums 
were  not  embraced  in  the  tender. 

A  tender  is  not  required  where  it  is  evi- 
dent that  it  will  not  be  accepted.  The  law 
never  requires  "a  vain  thing  to  be  done." 
Read's  Drug  Store  v.  Hessig-EUis  Drug  Co, 
93  Ark.  497,  125  S.  W.  434;  Thompson  t. 
Baxter,  76  Ark.  .326,  88  S.  W.  985. 

Therefore  the  court  erred  in  its  Instruc- 
tions telling  the  jury  that  the  penalty  .would 
run  until  the  date  of  the  judgment,  unless 
the  appellants  had  tendered  the  wages  actu- 
ally earned  with  legal  Interest 

[4,  t]  The  jury  might  have  found,  under  the 
pleadings  and  the  evidence,  that  the  api>el- 
lee  was  entitled  to  recover  the  amount  of  his 
wages,  $25.14,  and  interest  thereon  to  the 
day  of  the  trial,  and  $27.36  penalty  ap  to  the 
date  the  tender  of  his  wages  was  made,  mak- 
ing a  total  sum  of  $52.71. 

The  judgment  of  the  trial  court  will  he 
modified  and  reduced  to  this  sum,  and  as  so 
modified  aihrmed,  but  without  costs. 

[t,  7]  II.  The  appellee  predicates  his  right 
to  recover  on  the  second  count  on  the  provi- 
sions of  section  6651  of  Kirby's  Digest,  as 
follows : 

"Any  such  servant  or  employ^  whose  employ- 
ment is  for  a  definite  period  of  time,  and  who 
is  discharged  without  cause  before  the  expira- 
tion of  such  time,  may,  in  addition  to  the  pen- 
alties prescribed  by  this  act,  have  an  action 
against  any  such  employer  for  any  damages  be 
may  have  sustained  by  reason  of  such  wrong- 
ful discharge,  and  such  action  may  be  joined 
with  an  action  for  unpaid  wages  and  penalty." 

The  ptirpose  of  this  statute  was  not  to 
create  an  independent  cause  of  action  ex 
delicto,  sounding  in  damages  as  for  a  tort 
growing  out  of  a  discharge  without  cause, 
but  the  design  of  the  t>egislature  .was  to  give 
to  the  employe  who  was  discharged  without 
cause  the  right  to  recover*  in  addition  to  the 
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penalty  prescribed  by  section  6648  for  a  ftdl- 
nre  to  pay  the  wages  dne  tbe  serrant  or  em- 
ploye at  the  time  of  his  discharge  without 
cause,  such  damages  as  he  may  have  sustain- 
ed by  reason  of  dlsdiarglng  him  wttbout 
cause  before  his  contract  had  expired,  wh«re 
he  was  employed  for  a  definite  period  of 
time.  For  iastance,  If  a  servant  or  employ^, 
under  the  statute,  was  employed  for  a  defi- 
nite period  of  time,  say,  six  months  or  a 
year,  and  at  the  end  of  one  month  such  serv- 
ant should  be  discharged  without  cause,  then 
In  such  case,  if  the  wages  due  at  the  time  of 
such  discharge  were  not  paid  according  to 
the  terms  prescribed  by  such  section,  the 
railway  company  or  coriMratlon  would  incur 
the  penalties  therein  prescribed  for  a  failure 
to  pay  tbe  wages  according  to  the  provisions 
of  that  section,  and  In  addition  to  the  pen- 
alty thus  provided  tbe  servant  or  employe,  if 
his  contract  was  for  a  definite  i>erlod  of  time, 
and  if  be  were  discharged  without  cause, 
would  have  the  right  to  recover  such  dam- 
ages as  he  had  sustained  by  reason  of  the 
breach  of  his  contract  in  discharging  him 
without  cause  before  his  contract  had  expir- 
ed. The  measure  of  damages  in  such  case 
would  be  the  amount  of  wages  that  he  would 
have  earned  had  he  been  permitted  to  work 
for  the  full  period  of  his  contract,  less  such 
sums  as  he  might,  by  reasonable  diligence, 
have  earned  in  a  similar  business,  making  al- 
lowance for  tbe  expense  of  obtaining  other 
employment,  Van  Winkle  v.  Satterfleld,  58 
Ark.  617,  25  8.  W.  U13,  23  L.  R.  A.  853. 

The  appellee  was  allowed  to  recover  upon 
bis  second  count,  under  an  erroneous  con- 
struction of  the  law  and  erroneous  Instruo 
tlons,  the  sum  of  $600. 

The  pleadings  and  tbe  proof  do  not  warrant 
any  recovery  on  this  count,  and  the  judgment 
on  this  count  Is  reversed,  and  the  cause  of 
action  as  set  forth  In  the  second  count  Is 
dismissed. 


In  re  BOWERS. 
(Supreme  Court  of  Tennessee.     Feb.  16,  1918.) 

1.  ATTOBITXT  AMD  CLIENT  4=»4— ADMISSION  TO 

Pbactick— Chabacteb. 
A  man  of  mature  years  and  of  good  general 
reputation,  who,  as  found  by  the  state  board  of 
law  examiners,  has  failed  to  conceive  the  natnre 
of  the  duties  of  an  attorney,  and  has  no  proper 
conception  of  tbe  ethics  of  tbe  profession,  hav- 
ing solicited  business  for  a  member  of  the 
bar,  and,  on  being  remonstratad  with  by  other 
lawyers,  derlsed  a  form  of  power  of  attorney 
whereby  tbe, prospective  litigant  employed  bim 
as  attorney  in  fact  and  agreed  to  pay  50  per 
cent,  of  whatever  amount  should  be  realized, 
should  not  be  admitted  to  practice  law. 

2.  ATTOBNET  AND  CUENT  «=»7  —  ADUISSION 

TO  Practice  —  Boabd  op  Examinebs  —  Re- 
view. 
Under  Acts  1903,  c.  247,  SS  2  and  8,  creat- 
ing the  board  of  Inw  examiners  and  deflning  its 
duties,  when  the  board  of  examiners  refuses  to 
make  a  certificate  to  an  applicant,  or  certifies 
that  be  is  an  unfit  person  to  be  admitted  to 
practice,  that  ends  tbe  matter,  in  tbe  absence  of 


allegation  and  proof  of  firaad,  corruption,  or 
oppressiMi  on  the  part  of  the  board,  and  the 
Supreme  Court  cannot  revise  its  action. 

Petition  by  the  Nashville  Bar  &  Library 
Association  to  prevent  a  license  to  practice 
law  being  issued  to  F.  E.  Bowers.  Excep- 
tions to  the  report  of  the  clerk  as  referee 
were  sustained,  and  the  petition  referred  to 
the  State  Board  of  Law  Examiners  (137 
Tenu.  189,  194  S.  W.  1093),  and  to  the  report 
of  the  State  Board  of  Law  Examiners,  Bow- 
en  excepts.    Exceptions  overruled. 

See,  also,  137  Teon.  193,  192  S.  W.  919. 

1%08.  H.  Malone,  ot  Nashville,  for  plain- 
tiff. Thos.  M.  Andrews  and  B.  A.  Butler, 
both  ot  Nashville,  ft>r  Bowers. 

LANSDEN,  J.  This  case  was  before  the 
court  at  the  last  tena,  and  the  action  of  tbb 
court  up<Hi  the  matter  is  shown  in  tbe  case 
ot  In  re  Bowers,  137  Tenn.  189,  194  S.  W. 
1003.  Hie  matters  in  controversy  were  re- 
ferred to  the  state  board  ot  law  examiners 
for  tbelr  report  That  board  has  filed  a  re- 
port in  which  it  goes  into  the  matter  at 
great  length,  and  concludes  that  Mr.  Bowers 
is  not  such  a  man  as  should  be  licensed  to 
practice  law.  Exceptions  have  been  filed  to 
the  report.  These  exceptions  are  in  form 
assignments  of  error  to  the  action  of  the 
state  board,  and  this  court  Is  invited  to  con- 
sider the  evidence  which  that  board  examin- 
ed and  revise  Its  findings  of  fact.  Other  ex- 
ceptions present  tbe  question  that  the  board 
erred  as  a  matter  of  law  upon  certain  mat- 
ters not  necessary  to  be  &et  out  In  the  view 
that  we  take  of  the  case. 

A  brief  summary  of  the  case  ia  that  Hr. 
Bowers  appeared  before  the  state  board  of 
law  examiners  and  made  application  to  be 
admitted  to  the  practice  of  law  in  this  state 
and  took  tbe  examination  prescribed  by  the 
board.  The  board  graded  his  papers  produc- 
ed upon  the  examination,  and  had  before  it 
a  certificate  of  tbe  county  court  of  Davidson 
county  certifying  that  Mr.  Bowers  Is  a  man 
of  good  moral  character,  and  upon  this  show- 
ing the  board  certified  to  this  court  that  he 
should  be  licensed  to  practice  law.  This 
court  signed,  but  did  not  deliver,  bis  license. 
Before  a  delivery  was  made  the  Nashville 
Law  &  Library  Association,  a  corporation, 
filed  a  petition  in  this  court  in  which  It  was 
alleged  that  Mr.  Bowers  disregarded  the 
ethics  of  the  legal  profession,  and  had  so  dis- 
regarded it  before  he  was  licensed  to  practice 
law,  in  that  he  solicited  business  for  a  mem- 
ber of  the  bar  at  this  place,  and  later,  upon 
being  remonstrated  with  by  certain  other 
members  of  the  bar,  he  devised  a  form  of 
power  of  attorney  by  the  terms  of  which 
tbe  prospective  litigant  employed  Bowers  as 
attorney  in  fact  and  agreed  to  pay  50  per 
cent  of  whatever  amount  should  be  realized 
from  the  proposed  litigation  to  Bowers  as 
compensation  for  his  services.    This  amount 
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seems  to  have  been  fixed  regardless  of  wheth- 
er the  case  was  compromised  or  litigated  to 
final  judgment.  Objection  was  made  to  his 
being  admitted  to  practice,  and  the  court 
was  asked  to  refer  the  matter  to  Its  clerk. 
The  petition  was  answered,  and  reference 
was  had  to  the  clerk  of  this  court,  but  upon 
exceptions  to  the  report  raising  the  question, 
and  after  further  consideration,  the  court 
was  of  opinion  that  the  Jurisdiction  invoked 
by  the  petition  of  the  library  association  was 
original,  and  thereupon  the  matter  was  re- 
ferred to  the  state  board  of  law  examiners. 
In  re  Bowers,  187  Tenn.  189,  194  S.  W.  1093. 

This  board  is  composed  of  Hons.  W.  G. 
If.  Thomas,  F.  T.  Fancher,  and  James  £■.  Mo- 
Ree,  three  of  the  leading  attorneys  of  this 
state,  who  were  appointed  by  the  court  be- 
cause of  their  known  intelligence,  learning, 
and  probity.  The  report  referred  to  goes 
into  the  evidence  very  extensively,  and  shows 
that  Mr.  Bowers,  although  a  man  of  mature 
years  at  the  time  when  he  "made  up  bis  mind 
to  become  a  student  of  the  law  and  an  at- 
torney at  law,"  did  not  "know  anything 
about  the  ethics  of  the  legal  profession,"  and 
thought  It  was  "a  wide-open  business  like 
selling  cigars,  and  if  he  could  get  work  to 
do.  It  was  up  to  him  to  do  It."  The  report 
further  says  that  be  denies  that  he  entered 
into  a  partnership  arrangement  with  an  at- 
torney to  solicit  personal  injury  and  other 
legal  business  and  to  share  the  fees.  About 
this  time  his  attention  was  called  to  the  case 
of  Ingersoll  v.  Coal  Co.,  117  Tenn.  263,  98  S. 
W.  178,  9  L.  B.  A.  (N.  S.)  282,  119  Am.  St 
R^.  1003, 10  Ann.  Cas.  829,  and  he  says  that 
after  reading  this  decision,  he  doubted  his 
right  to  recover  In  cases  which  he  had  so- 
licited, and  abandoned  the  practice  of  hav- 
ing prospective  litigants  employ  him,  and 
devised  the  power  of  attorney  above  refers 
red  to. 

[1]  The  board  reports  that  the  evidence 
shows  that  Mr.  Bowers  is  a  man  of  good 
general  reputation,  but  It  Is  of  opinion,  aft- 
er an  examination  of  the  testimony,  that  he 
has  failed  to  conceive  the  nature  ot  the  du- 
ties of  an  attorney,  and  has  no  proper  con- 
ception of  the  ethics  of  the  profession ;  and 
for  these  reasons  the  board  Is  of  opinion,  and 
so  certifies  to  this  court,  that  he  should  not 
be  admitted  to  practice  law. 

We  concur  with  the  board  in  its  statement 
that  the  ideals  of  the  legal  profession  must 
be  kept  to  the  highest  mark,  and  that  Its 
members  must  have  a  proper  conception  of 
the  ethics  of  the  profession  and  must  be  re- 
quired to  live  up  to  these  standards.  The 
reasons  for  this  requirement  have  been  stat- 
ed In  many  cases  in  this  court  and  the  can- 
ons ot  legal  ethics  have  been  formulated  by 
the  practitioners  themselves.  There  Is  some- 
thing more  than  mere  sentiment  In  profes- 
sional ethics,  as  there  is  something  more 
than  a  proper  administration  of  the  law. 
One  wbo  fails  to  live  up  to  the  ethics  of  bis 


profession  Is  likely  to  break  down  morally 
when  great  pressure  is  placed  upon  him.  He 
may  have  a  high  standing  In  his  community 
In  all  other  respects,  but  failure  to  live  up  to 
the  ethics  of  his  profession  indicates  a  latent 
defect  of  character. 

In  addition,  lawyers  have  been  aptly  term- 
ed the  "unbonded  agents  of  society."  Mat- 
ters of  the  greatest  business  import  are  In- 
trusted to  them  with  no  security  except  their 
honor.  It  speaks  well  for  the  profession  that 
so  few  have  fallen  short  of  expectations  and 
have  failed  to  respond  to  the  last  farthing 
for  all  matters  Intrusted  to  them.  A  con- 
sideration of  the  nature  of  the  profession 
and  the  relationship  between  attorney  and 
client  forbids  irresponsible  men  being  turned 
loose  upon  society,  or  intrusted  with  this 
high  office  and  the  special  learning  which  It 
implies.  Society  at  large  would  pay  an  un- 
speakable penalty  If  such  were  the  case. 
The  courts  have  ever  maintained  the  Widest 
standards  for  the  legal  profession,  and  we 
cannot  lower  them. 

The  foregoing  general  observations  are  In 
substance  submitted  to  the  court  by  the  state 
board  of  law  examiners  by  their  report  in 
this  case.  We  heartUy  and  cordially  concur 
in  them  as  all  members  of  this  court  have 
done  heretofore.  But  In  addition  it  Is  our 
duty  to  consider  and  construe  chapter  247, 
Acta  1903,  creating  the  board  of  law  exam- 
iners and  defining  Its  duties. 

Section  1  provides: 

"That  any  person  applying  to  be  admitted  as 
an  attorney  or  counselor  in  the  courts  of  this 
state  may  be  licensed  to  practice  law  only  as 
heron  prescribed." 

There  has  been  no  other  legislative  enact- 
ment upon  this  subject  since  the  passage  of 
the  law  under  consideration.  From  It  it 
will  be  perceived  that  there  Is  no  other  way 
for  one  to  be  admitted  to  the  practice  of  the 
law  thjin  the  way  set  forth  by  the  Legisla- 
ture in  the  act  Section  2  of  the  act  cre- 
ates the  state  board  of  law  examiners.  Sec- 
tion 3  directs  the  board  to  sit  at  Knoxville, 
Nashville,  Jackson,  and  Liebanon,  and  at 
such  other  places  and  times  as  the  Suprone 
Court  may  direct  In  these  sittings  there 
Is  to  be  an  examination  of  persons  applying 
for  license  to  practice  as  attorneys  and 
counselors  of  law  In  this  state.  The  Su- 
preme Court  Is  required  to  prescribe  rules 
providing  for  a  uniform  system  of  exami- 
natlcms  for  the  government  of  the  board  of 
law  examiners.  In  section  6  the  board  of 
law  examiners  is  required  to — 
"certify  to  the  Supreme  Court  the  names  of  all 
applicants  who  shall  have  passed  the  required 
examination;  provided  such  person  shall  in  oth- 
er respects  comply  with  the  rales  regulatins  the 
admission  to  practice  as  attorneys  and  coaned- 
ors,  which  compliance  shall  be  determined  by 
said  board  before  examination.  Upon  such  cer-  ' 
tl&cate,  if  the  Supreme  Court  shall  find  that  | 
such  person  is  of  full  age  and  good  moral  char- 
acter, and  otherwise  qualified,  it  shaU  enter 
an  order  licensing  and  admitting  him  to  practice 
as  attorney  and  counselor  in  all  the  courts  of 
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the  stat«,  whidi  license,  it  procured  by  fraud, 
may  be  revoked  at  any  time  .within  two  years. 

[2]  We  held  in  the  first  disposition  of 
this  case  that  this  court  would  act  only  up- 
on the  certificate  of  the  state  board  of  law 
examiners.  In  re  Bowers,  supra.  Theqaesu 
tioQ  for  determination  now  is  whether  upon 
exceptions  to  the  board's  report,  this  court 
will  go  into  evidence  and  determine  for  It- 
self contrary  to  the  recommendation  of  the 
board  that  the  applicant  should  be  admit- 
ted to  the  practice.  It  seems  to  us  that  the 
mere  statement  of  the  proposition  is  its  own 
answer.  This  court  cannot  grade  papers  or 
otherwise  hold  the  examinations  required 
of  the  state  board  of  law  examiners  nor  can 
it  revise  the  action  of  the  board  in  these 
matters.  The  c^tiflcat^  of  the  board  is  the 
only  thing  which  the  I^egislature  intended 
that  we  should  consider,  and  when  the 
board  refuses  to  make  a  certificate,  or,  as 
in  this  case,  certifies  that  the  applicant  is  an 
unfit  person  to  be  admitted  to  the  practice, 
that  ends  the  matter  tn  the  absence  of  an 
allegation  and  proof  of  fraud,  corruption, 
or  <9pres8lon  upon  the  part  of  the  board. 
We  held  in  the  former  case  that  this  court 
has  no  Jurisdiction  to  entertain  originally 
a  petition  to  revise  the  judgment  of  the 
board.  We  h<dd  now  that,  where  the  mat- 
ters complained  of  are  mere  considerations 
of  judgment  or  opinion  upon  the  part  of 
the  board,  this  court  will  not  and  cannot 
undertake  to  revise  Its  acttoii.  We  think 
this  Is  the  proper  construction  of  the  act 
referred  to.  In  addition.  If  we  should  hold 
tbflt  we  are  authorized  to  revise  the  judg- 
ment of  the  board  in  mere  matters  of  opin- 
ion, the  serious  business  for  which  the  court 
was  organized  would  be  largely  displaced 
by  the  complaints  of  disappointed  appli- 
cants. It  is  improbable  that  the  Legislature 
has  power  to  require  us  to  hold  examlna- 
tlmis  for  applicants  to  practice  law,  but,  of 
course,  we  do  not  decide  this  question  as  It 
is  not  before  us. 

We  are  content  with  the  report  of  the 
board  of  law  examiners,  and  the  exceptions 
are  overruled.       

BAKER  V.  GKIFTETH. 
(Supreme  Court  of  Tennessee.     Feb.  16,  191&) 
Justices  of  thk  Pkace  «=j174(17)  —  Wab- 

BANT— AKBNDMENT— PBOPBIETY. 

Under  Thomp.  Shan.  Code,  f  5989,  declar- 
ing that  no  civil  case  originating  before  a  justice 
of  the  peace  and  carried  to  a  higher  court  shall 
be  dismissed  for  any  informality  whatever,  and 
the  court  shall  allow  all  amendments  in  the  form 
of  the  action,  the  parties  thereto,  or  the  state- 
ment of  the  cause  of  action  necessary  to  reach 
the  merits,  a  justice  of  the  peace's  warrant 
which  is  so  defective  in  failing  to  state  a  cause 
of  action  as  not  to  be  cured  by  verdict  may  be 
amended  in  the  circuit  court  on  any  trial  be- 
fore verdict  so  as  to  set  forth  a  cause  of  action. 

Certiorari  to  Court  of  Civil  Appeals. 
Action   between  D.   M.   Baker   and  I.   H. 
Oriffetb.    On  application  for  writ  of  certio- 


rari to  review  judgment  below.    Writ  de- 
nied. 

Jno.  h.  Willis,  of  McMlnnville,  tor  Baker. 
Smartt  &  Turner,  of  McMlnnville,  for  Grif- 
feth. 

WILLIAMS,  J.  A  justice  of  the  peace's 
warrant  which  is  so  defective,  in  failing  to 
state  a  cause  of  action,  as  not  to  be  cured 
by  verdict  under  the  rule  declared  in  Parris 
V.  Browa,  6  Yerg.  <13  Tenn.)  267,  and  Boil- 
road  V.  Flood,  122  Tenn.  56,  113  a  W.  384. 
may  be  amended  on  any  trial  before  verdict 
so  as  to  set  forth  a  cause  of  action,  lliomp. 
Shan.  Code,  (  5980.  The  opinions  In  both  of 
the  above  cases  so  indicate.  Parris  v.  Brown, 
supra,  at  page  270,  and  Railroad  v.  Flood, 
122  Tenn.  at  page  78,  113  S.  W.  at  page  389. 

It  was  not  meant  to  be  ruled  In  Railroad 
V.  Davis,  127  Tenn.  167,  171,  164  S.  W.  580, 
that  a  Judgment  rendered  upon  such  a  de- 
fective warrant  would  be  void  where  there 
was  no  motion  in  arrest  interposed  as  a  test 
of  its  sufficiency;  nor  was  it  meant  to  be 
bdd  that  sudi  a  warrant  is  so  far  void  as 
not  to  be  amendable.  It  is  voidable  upon  the 
application  of  said  test. 

Deny  the  writ  of  certiorari 


STATE  ex  rel.  WILKES  et  aL  v.  BROOKS. 

(Supreme  Court  of  Tennessee.    Feb.  16,  1918.) 

Abatemeitt  and  Revival  e=>G9— Ousteb  or 
OrFiciAi/— Death  Pendino  Appeal. 
Where  the  court  decreed  in  favor  of  an  of- 
ficial in  a  proceeding  under  the  Ouster  Law 
(Thomp.  Shan.  Code,  i  1166a37  et  seq.),  and 
the  officer  died  pending  the  appeal,  and  there 
was  no  suspension  from  office,  and  the  proceed- 
ing concerned  nothing  but  the  qoalification  of 
the  deceased,  the  Supreme  Court  must  allow  a 
motion  of  the  personal  representatives  for  an 
order  to  abate  the  cause. 

Appeal  from  Circuit  Court,  Maury  County ; 
W.  B.  Turner,  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
Wilkes  and  others,  to  oust  J.  B.  Brooks  from 
the  office  of  Justice  of  the  Peace.  Decree  for 
defendant,  and  relators  appealed.  Defend- 
ant having  died  pending  the  appeal,  his  per- 
sonal representatives  move  for  an  order  to 
abate  the  cause.    Motion  allowed. 

Thos.  H.  Peebles,  of  Columbia,  for  relators. 
J.  H.  Dinning  and  Hughes  &  Hughes,  all  of 
Columbia,  for  appellee. 

WILUAMS,  J.  Tills  is  a  proceeding 
brought  under  the  Ouster  Law  (Thomp.  Shau. 
Code,  I  1166a37  et  seq.)  to  have  Brooks  re- 
moved from  the  office  of  justice  of  the  peace. 
The  circuit  judge  decreed  in  favor  of  Brooks, 
and  the  relators  appealed.  Pending  the  ap- 
peal Brooks  died,  and  bis  death  has  been  sug- 
gested and  admitted  of  record.  Thereupon 
the  attorney  of  record  and  the  personal  repre- 
sentatives of  Brooks  entered  a  motion  for  an 
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order  to  abate  the  cause  because  of  said 
death  following  final  decree  In  the  court  be- 
low. The  motloa  Is  resisted  by  the  appeal- 
ing relators. 

The  motion  must  be  allowed.  The  ouster 
proceeding,  there  having  been  no  suspension 
of  Brooks  from  office,  concerned  a  purely 
personal  status — the  qualification  of  Brooks 
to  hold  office.  His  death  has  effectuated  the 
very  end  which  it  was  the  purpose  of  the 
proceeding  to  accomplish.  Brooks  has  been 
r^noved  from  life  by  the  Highest  Power,  and 
no  decree  that  this  court  can  render  would  be 
of  any  avail,  since  his  office  Is  already  va- 
cant. 

It  was  held  In  Posey  v.  Posey,  113  Tenn. 
588,  83  S.  W.  1,  that  In  a  proceeding  re- 
specting the  merely  personal  status  of  the 
one  proceeded  against.  In  an  inquiry  as  to 
his  lunacy,  the  cause  of  action  did  not  sur- 
vive the  defendant's  death,  so  as  to  make 
the  proceeding  revivable  even  to  determine 
who  should  pay  accumulated  costs  or  for 
any  purpose  whatever.  It  was  said  that,  if 
the  cause  of  action  itself  does  not  survive, 
the  suit  necessarily  abates  upon  that  per- 
son's death. 

Another  instance  is  furnished  by  divorce 
cases  where  the  marital  status  of  two  per- 
sons is  involved.  The  death  of  either  leaves 
no  cause  of  action  to  persist.  The  suit  there- 
fore abates ;  and  even  in  case  of  death  after 
entry  of  a  decree  for  divorce,  merely,  a  writ 
of  error  will  not  lie  to  review  the  decree. 
McBee  v.  McBee,  1  Heisk.  (48  Tenn.)  558. 

The  same  is  true  of  other  cases  which  re- 
late to  personal  status.  Gantt  v.  Brown,  244 
Mo.  271,  149  .8.  W.  644,  Ann.  Cas.  1913D, 
1288 ;  People  v.  Kemppainen,  163  Mich.  186, 
128  N.  W.  183,  30  L.  R.  A.  (N.  S.)  1166. 

It  has  been  held,  in  an  ouster  suit,  that 
the  death  of  the  official  proceeded  against 
(where  the  relator  appealed  from  the  decree 
in  favor  of  the  official)  gave  no  occasion  for 
a  revivor  against  his  successor  in  office  (State 
V.  Gower,  73  Neb.  304,  102  N.  W.  674),  evi- 
dently on  the  idea  of  abatement 

We  think  the  suit  abates  where  there  had 
been  no  suspension  of  the  official,  and  there- 
fore there  is  no  claim  on  the  part  of  his 
representatives  to  loss  of  salary  as  one  in- 
volving a  property  right.  It  may  be  that  the 
official's  personal  representative  might  revive 
in  such  case,  in  conformity  to  the  rule  in 
divorce  cases  where  alimony  in  property  ab- 
solutely vested  is  involved.  McBee  v.  Mc- 
Bee, supra;    <3arney  v.  Carney,  139  Tenn. 

,  200  S.  W.  617.    But  this  case  presents 

no  such  question  for  adjudication. 

Here  there  is  not  a  single  factor  that 
would  lend  itself  to  survivorship,  or  the  prin- 
ciples that  govern  it  There  is  nothing  that 
could  survive  as  a  cause  of  action  against 
the  personal  representatives  of  the  deceased 
or  his  successor  in  office. 

Order  will  go  accordingly. 


HARRIS  V.  MARABLE  et  al. 

(Supreme  Court  of  Tennessee.     Feb.  9,  1918.) 

Mechaivics'  Liens  «=>79—L>aboxeb8— Right 
TO  Lien. 
Under  Thompson's  Shannon's  Code,  $  3540, 
providing  for  a  lien  in  favor  of  journeymen  or 
other  persons  employed  by  the  principal  or 
original  contractor,  one  who  merely  supervised 
the  work  of  laborers  for  the  contractor  is  not 
entitled  to  a  lien  on  the  premises. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Winston  Harris  against  G.  AV. 
B.  Marable  and  others.  Judgment  for  de- 
fendants was  affirmed  by  the  Ckwrt  of  Civil 
Appeals,  and  plaintiff  petitions  for  certiorari. 
Writ  denied. 

W.  H.  Arnold,  of  Brln,  for  Harris.  W.  W. 
Patterson  and  J.  M.  Spencer,  both  of  Erin, 
for  Marable. 

WILLIAMS,  J.  Harris  seeks  to  enforce  a 
lien  against  the  property  of  Marable,  claim- 
ing to  have  been  employed  by  one  Hartman 
to  superintend  the  laying  of  a  concrete  floor 
in  a  garage  of  Marable;  the  latter  having 
let  a  contract  to  Hartman  for  the  construc- 
tion of  the  building. 

The  lien  is  sought  to  be  asserted  under 
Thomp.  Shan.  Code,  {  3540,  which,  in  sub- 
stance, provides  for  a  lien  in  favor  of  "Jour- 
neymen or  other  person  employed"  by  the 
principal  or  original  contractor  "to  work  oo 
the  building." 

It  appears  that  the  claimant  merely  super- 
vised the  work  of  the  laborers  for  Hartman. 
Is  his  a  Uen  <daim  within  the  purview  of  the 
statute? 

In  Thompson  ▼.  Baxt»,  92  Tenn.  306,  21 
S.  W.  668,  36  Am.  St  R^.  86,  it  was  held 
that  an  architect  engaged  by  the  owner  for 
the  supervision  of  the  construction  of  a 
building  was  not  entitled  to  enforce  the 
lien  created  by  another  section,  3531.  This, 
notwithstanding  Chief  Justice  Lurton,  in  his 
dissent,  in  reasoning  by  analogy,  made  the 
following  reference  to  the  statute  before  us : 

"The  'boss'  or  'foreman,'  under  a  contractor, 
or  subcontractor,  whose  business  it  was  to  over- 
see and  direct  the  labor  of  others,  would  be  se- 
cured as  a  person  'employed  by  such  contrac- 
tor,' etc.,  and  entitled  to  the  benefit  of  the  lien 
just  as  much  as  a  carpenter,  bricklayer,  or  hod- 
carrier,  though  he  did  not  personally  do  any  of 
these  things.'' 

The  decided  weight  of  authority  is  to  the 
effect  that  such  a  superintendent  is  not  "em- 
ployed to  work  on  the  building"  so  as  to  come 
within  the  protection  of  such  a  statute.  IS 
R.  L.  p.  912,  and  notes  Ann.  Caa.  1913A,  272; 
Ann.  Cas.  1913B,  137. 

It  has  been  held  by  this  court  that  a  super- 
intendent of  a  railroad  while  ctmstruction 
work  was  going  forward  was  not  «itltled  to  a 
lien  for  his  services,  under  another  act  relat- 
ing to  lien  of  laborers  who  do  work  on 
a  railroad.  McDonald  v.  Railroad,  93  Tenn. 
281,  290,  24  S.  W.  262. 
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We  therefore  h<M  tbat  Harris  bas  not  tbe 
status  of  a  lienor. 

It  Is  not  meant  to  be  Indicated  that  one 
who  engages  in  the  work  of  a  laborer  on  a 
building  Is  to  be  denied  a  Hen  merely  because 
he  may  Incidentally  have  supervision  over 
other  laborers  in  his  crew;  only  that  one 
who  is  employed  primarily  and  customarily 
In  work  of  superintendence  for  a  principal 
contractor  has  not  a  lienable  claim. 

Deeming  that  the  circuit  Judge  and  the 
Court  of  Civil  Appeals  correctly  denied  the 
claim  to  a  lien,  we  decline  to  grant  the  writ 
of  certiorari  under  the  petition  of  Harris. 


WAIiKBR  et  aL  v.  WALKER  et  aL 

SAME  v.  BUSSEY  et  ux. 

(Supreme  Court  of  Tennessee.    Feb.  18,  1918.) 

1.  SuBBOGATioN  «=326— Right  to  Subboqa- 

TION— VOLUNTABT    PAYMENT— MiSTAKB. 

A  widow  whose  husband  died  intestate  and 
without  children  in  Georgia,  thus  under  the 
Georgia  laws  leaving  her  bis  sole  heir  at  law 
and  entitled  to  inherit  his  real  estbte,  paid  pur- 
chase-Eumey  notes  which  were  a  lien  on  real 
estate  acquired  by  tbe  husband  in  the  state  of 
Tennessee.  The  widow  made  such  payment  un- 
der a  mistake  as  to  the  law  of  Tennessee,  deem- 
ing that  she  inherited  such  land  and  intending 
to  discharge  the  lien  upon  her  property.  Beta 
that,  while  one  who  pays  a  debt  with  no  inten- 
tion at  the  time  of  keeping  it  alive,  or  being 
subrceated  to  the  riirhts  of  the  creditors,  is  a 
volunteer,  not  entitled  to  subrogation,  yet  as 
the  doctrine  of  subrogation  is  steadily  expanding 
in  its  practical  administration  so  as  to  embrace 
all  cases  where  complete  justice  cannot  be  done 
without  it,  the  widow  is  entitled  to  be  subrogat- 
ed to  the  lien  of  such  purchase-money  notes; 
for  her  mistake  as  to  the  laws  of  Tennessee,  a 
foreign  state,  was  a  mistake  of  fact  against 
which  equity  will  relieve. 

2.  Equitt  <s=»8— "Mistake  or  Pact"— "Mis- 
take or  Law"— Relief. 

A  mistake  as  to  the  laws  of  a  foreign  state 
is  a  mistake  of  fact,  and  not  of  law,  against 
which  equity  will  relieve. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Elrst  and  Second  Series,  Mistake 
of  Fact;   Mistake  of  Law.] 

Certiorari  to  Court  of  ClTil  Appeals. 

Suit  between  Robert  Walker  and  others 
and  Annie  Walker  and  others,  and  between 
James  Walker  and  others  and  Thomas  N. 
Bussey  and  wife,  who  asserted  a  lien.  A  de- 
cree In  favor  of  the  latter  was  afflrmed  by 
the  Court  of  Civil  Appeals,  and  the  defeated 
parties  bring  certiorari.    Affirmed. 

Jordan  Stokes,  Sr.,  of  Nashville,  for  com- 
plainants. W.  E.  Norvell,  Jr.,  of  Nashville, 
for  defendants. 

LANSDEN,  J.  The  question  presented  up- 
on this  appeal,  and  to  be  dealt  with  in  this 
opinion.  Is  the  right  of  Mra.  Bussey  to  be 
subrogated  to  certain  liens  upon  a  tract  of 
land  in  I>avidson  county  represented  by  pur- 
chase-money notes  which  she  paid  ofT  under 
a  mistake  as  to  her  rights  in  the  land. 

Her  first  husband,  G.  E.  Walker,  died  la 


the  state  of  Georgia  intestate  and  without 
children,  leaving  the  widow  alone  surviving 
him.  He  also  left  surviving  him  his  father 
and  certain  brothers  and  sisters.  Prior  to 
his  death  he  bought  the  land  involved  from 
his  father  and  executed  certain  notes  to  his 
father  and  mother  equally  In  payment  of 
the  balance  of  the  purchase  price.  The  notes 
held  by  the  father  at  the  time  of  his  death 
amounted  to  $1,817.31,  and  were  a  lien  upon 
the  land.  After  the  death  of  her  husband, 
the  widow  intermarried  with  Bussey. 

Under  the  laws  of  Georgia  Mrs.  Bussey 
was  tbe  only  heir  at  law  of  her  husband,  and 
as  such  inherited  his  real  estate.  Such  is 
the  statute  of  Georgia,  and  she  was  so  ad- 
vised. Believing  that  she  was  the  owner  of 
the  land  in  Tennessee,  she  paid  ofT  the  notes 
held  by  her  husband's  father,  Robert  Walk- 
er. At  the  time  of  the  payment  she  Intended 
to  fully  discharge  the  debt,  and  did  not  In- 
tend to  keep  It  alive  for  her  benefit  She 
thougfbt  it  was  a  lien  upon  her  land,  and 
that  she  was  protecting  her  rights  under 
the  law.  In  this,  of  course,  die  was  mistak- 
en, as  her  only  Interest  in  the  real  estate  in 
Tennessee  was  that  of  dower.  The  question 
A>r  onr  dedsion  is  whether  Mrs.  Bussey  is 
entitled  to  substitution  tor  the  lieu  represent- 
ed by  the  notes  held  by  Robert  Walker,  to 
whom  die  paid  the  money. 

[1 , 2]  It  is  well  settled  that  one  who  pays 
a  debt  with  no  intention  at  the  time  of  keep- 
ing it  alive,  or  being  subrogated  to  the  rights 
of  tbe  creditors  and  as  a  volunteer.  Is  not 
entitled  to  subrogation.  This  general  state- 
ment, however,  is  subject  to  many  modifica- 
tions. In  so  far  as  It  embodies  the  principle 
that  courts  of  equity,  will  not  grant  relief  un- 
less payment  was  made  upon  some  well-rec- 
ognized principle  of  equity.  It  wlU  harmonize 
with  most  of  the  cases.  It  is  probable  that 
all  that  is  meant  by  the  general  rule  Is  tbat, 
if  a  volunteer  pays  the  debt  of  a  third  party, 
although  it  is  a  Hen  upon  property,  with  the 
intention  of  extinguishing  the  debt,  and.  is 
not  induced  thereto  by  fraud,  accident,  or 
mistake,  or  by  contract  with  the  payee,  he  Is 
not  entitled  to  subrogation.  Belcher  v.  Wick- 
ersham,  9  Bast  111;  Russell  v.  Finney,  3 
Shan.  Cas.  258;  Motley  v.  Harris,  1  Lea, 
577;  Bridges  v.  Cooper,  98  Tenn.  381,  39  S. 
W.  720. 

The  doctrine  of  subrogation  is  steadily  ex- 
panding in  its  practical  administration  so  as 
to  embrace  all  cases  where  complete  Justice' 
cannot  be  done  without  it  37  Gyc.  869 ;  De- 
posit Co.  v.  Long,  195  S.  W.  766;  Pom.  Eq. 
Jnr.  vcd.  6,  pp.  1492-1501;  Capen  v.  Garrison, 
193  Mo.  S36,  92  S.  W.  368,  6  L.  R.  A.  (N.  S.) 
838,  and  the  very  able  annotator's  note. 

Mistake  of  fact  is  ground  of  equitable  re- 
lief against  payment  of  a  debt  of  another  so 
as  to  entitle  the  one  who  pays  it  through 
mistake  to  be  subrogated  to  the  rights  of  the 
payee.    Mrs.  Bussey  made  the  payments  un- 
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der  consideration  through  mistake  of  her 
rights  under  the  laws  of  Tennessee.  She 
thought,  and  had  been  so  advised  by  counsel, 
that  her  rights  were  the  same  under  the 
laws  of  Tennessee  that  they  were  under  the 
laws  of  Georgia.  Under  the  Georgia  statute 
she  was  entitled  to  the  real  estate  of  her 
husband  as  his  heir.  This  was  a  mistake  of 
fiict  against  which  a  court  of  equity  will 
grant  relief.  It  has  been  often  held  that  a 
mistake  of  a  nonresident  as  to  the  state  of 
the  law  of  the  forum  is  a  mistake  of  fact, 
and  not  of  law.  Oslncup  v.  Henthom,  89 
Kan.  68,  130  Pac.  682,  46  L.  R.  A.  (N.  S.)  174, 
Ann.  Cas.  1914C,  1262.  The  annotator  of 
the  foregoing  case  states  that  Haven  v.  B*08- 
ter,  9  Pick.  (Mass.)  112,  19  Am.  Dec.  353,  de- 
cided in  1829,  is  the  parent  case  upon  this 
subject    In  that  case  the  court  said: 

"The  misapprehension  or  ignorance  of  the 
parties  to  this  suit  related  to  a  statute  of  the 
state  of  New  Tork.  Is  this,  in  the  present 
question,  to  be  considered  fact  or  law?  The  ex- 
istence of  any  foreign  law  must  be  proved  by 
evidence  showing  what  it  is.  And  there  is  no 
legal  presumption  that  the  law  of  a  foreign  state 
is  the  same  as  it  is  here.  2  Starkie,  Ev.  (Met- 
calfa  Ed.)  668;  Male  v.  Roberts,  3  Esq.  163  (6 
Revised  Rep.  823).  If  a  foreign  law  is  unwrit- 
ten, it  may  be  proved  by  parol  evidence;  but, 
if  written,  it  must  be  proved  by  documentary 
evidence.  Kenny  v.  Clarkson,  1  Johns.  [N.  Y.] 
385  (3  Am.  Dec.  336);  Frith,  v.  Sprague,  14 
Mass.  455;  Consequa  v.  WilUngs,  1  Pet.  G.  CS. 
229,  Fed.  Cas.  No.  3428.  The  laws  of  other 
states  in  the  Union  are  in  these  respects  foreign 
laws.  Raynham  v.  Canton,  3  Pick.  [Mass.1 
293.  The  courts  of  this  state  are  not  presumed 
to  know  the  laws  of  other  states  or  foreign  na- 
tions, nor  can  they  take  judicial  cogniiance  of 
them,  tin  they  are  legally  proved  before  them. 
But  when  established  bv  legal  proof,  they  are 
to  be  construed  by  the  same  rules,  and  to  have 
the  same  effect  upon  all  wibjects  coming  within 
their  operation,  as  the  laws  of  this  state.  That 
the  lex  loci  rei  sits  must  govern  the  descent  of 
real  estate  is  a  principle  of  our  law,  with  which 
every  one  is  presumed  to  be  acquainted.  But 
what  the  lex  loci  is  the  court  can  only  learn 
from  proof  adduced  before  them.  The  parties 
knew,  in  fact,  that  the  intestate  died  seised  of 
estate  situated  in  the  state  of  New  York.  They 
must  be  presumed  to  know  that  the  distribution 
of  that  estate  must  be  governed  by  the  Jaws 
of  New  Tork.  But  are  they  bound,  on  their 
peril,  to  know  what  the  provisions  of  these 
laws  are?  If  the  judicial  tribunals  are  not  pre- 
sumed to  know,  why  should  private  citizens  be? 
If  they  are  to  be  made  known  to  the  court  by 
proof,  like  other  facts_,  why  should  not  ignorance 
of  them  by  private  individuals  have  the  same 
effect  upon  their  acts  as  ignorance  of  other 
facts?  'Juris  ignorantia  est,  cum  jus  nostrum 
ignoramus,'  and  does  not  extend  to  foreign  laws 
or  tile  statutes  of  other  states.  We  are  of  opin- 
ion, that,  in  relation  to  the  question  now  before 
ua,  the  statute  ot  New  York  is  to  be  consider- 
ed as  a  fact,  the  ignorance  of  which  may  be 
ground  of  repetition." 

The  doctrine  of  this  case  is  followed  tn 
many  cases  cited  in  the  note  Just  referred  to. 
It  is  cited  with  approval  in  our  own  case  of 
King  V.  DooUttle,  1  Head,  85,  in  which  It  is 
said: 

"All  the  authorities  concur  that  ignorance  of 
foreign  law  is  deemed  to  be  ignorance  of  fact, 
because  no  person  is  presumed  to  know  the  for- 


eign law;  and  it  must  be  prorred  as  a  tatt.  1 
Story's  Eq.  Jur.  S  140,  and  note  3.  And  in 
this  view,  it  baa  been  held,  and  we  think  cor- 
rectly, that  the  laws  of  the  other  states  of  the 
Union  are  to  be  regarded  as  foreign  laws." 

The  Court  of  Civil  Appeals  and  the  chan- 
cellor were  both  of  opinion  that  Mrs.  Bussey 
was  entitled  to  the  subrogation,  and  we  af- 
firm their  decrees. 


MILAM  V.  MILAM  ct  aL 
(Supreme  Court  of  Tennessee    Feb.  16,  1918.) 

1.  Liens  €=5T— "EQurrABLE  Liem." 

An  "equitable  lien,"  strictly  speaking,  is  not 
a  jus  in  re  or  a  jus  ad  rem,  but  is  the  right 
to  have  the  property  subjected  in  a  court  of 
equity  to  the  payment  of  the  claim,  being  a 
floating  equity  until  action  by  the  court  is  in- 
voked. 

{Eid.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Equitable 
lien.] 

2.  Liens  ®=»7— B(IT7ITabi.b  Lien— Intent. 

To  create  an  equitable  lien  there  must  be 
an  intent  to  make  the  particular  property,  real 
or  personal,  s  security  for  the  obligation ;  but. 
that  intent  being  clear,  equity  will  treat  an 
agreement  to  give  a  morU^ge  or  lien  as  effectire 
to  create  an  equitable  lien,  where  money  has 
been  parted  with  on  good  faith  that  there  would 
be  a  compliance,  a  maxim  underlying  the  6oe- 
trine  beinc  that  equity  regards  as  done  that 
which  ought  to  be  3one. 

3.  SUBBOQATION  «=923(6)  —  Lieic  Riobts  — 
Right  of  Pxbson  Advancino  Monct  to 
pubchasebs. 

Had  money  advanced  by  complainant  to  the 
purchasers  of  realty  been  vsed  to  retire  notes 
executed  to  the  vendor  for  the  property,  on 
failure  of  the  equitable  mortgage  evidenced  b7 
the  purchasers'  indorsement  of  notes,  complain- 
ant would  have  been  entitled  to  be  subrogated 
to  tbe  lien  rights  of  the  vendor. 
4'  Liens   «=»7— Equitable   Lien— Advance- 

ItBNT    OT    MOHEY    FOB    PUBCHABK    OF    PBOP- 
KBTY. 

Where  complainant  advanced  money  to  her 
son  and  his  wife  with  which  they  purchased 
residence  property,  and  the  son  and  wife  ex- 
ecuted to  complainant  a  series  of  notes  to  rep- 
resent the  advancement  sum,  on  the  back  of 
each  note  being  written  the  agreement  that  it 
was  secured  to  its  face  value  by  a  first  Ifen  on 
the  property,  which  agreement  was  signed  by  the 
son  and  his  wife,  though  there  was  no  acknowl- 
edgment of  the  indorsed  stipulation,  complain- 
ant was  entitled  to  have  an  equitable  Uax  de- 
clared on  and  enforced  from  the  property  after 
death  of  the  son's  wife,  since  equity  will  regard 
that  as  done  which  in  good  conscience  ought  to 
be  done. 

Appeal  from  Chancery  Court.  Davidson 
County;  Jas.  B.  Newman,  Chancellor. 

Bin  by  Ellen  C.  Milam  against  Robert  M. 
Milam  and  others.  From  a  decree  for  com- 
plainant, defendants  appealed  to  the  Conrt 
of  Civil  Appeals,  which  reversed,  and  com- 
plainant appeals.  Decree  of  the  Conrt  of 
Civil  Appeals  reversed,  and  cause  remanded 
to  the  chancery  court  for  further  proceed- 
ings consistent  with  the  opinion. 

Thos.  W.  Wrenne  and  M.  P.  O'Connor,  of 
Nashville,  for  complainant.  Jas.  A.  Ryan, 
of  Nashville,  guardian  ad  litem. 
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WILiUAMS,  J.    Hie  Mil  o(  oomplaint  was 

filed  to  enforce  a  lien  upon  realty  for  the  re- 
payment of  a  Biuu  advanced  by  complainant 
toward  Its  purchase. 

Robert  IC  Milam,  the  son  of  complainant, 
Ellen  C  Milam,  married,  and  be  and  his 
young  wife  were  desirous  of  purchasing  a 
bome  in  one  of  the  best  residential  sections 
of  the  city  of  NashvIUe.  He  had  only  flJOO, 
and  the  property  they  preferred  would  cost 
approximately  $7,000.  Complainant  advance 
ed  the  difference,  paying  the  sum  to  the  own- 
er vendor,  Ogden,  under  an  agreement  with 
her  son  and  daughter  that  she  was  to  have  a 
lien  upon  the  property  for  the  security  of 
its  repayment  to  her.  Accordingly,  a  deed 
was  executed  by  Ogden  to  Kate  S.  Milam, 
the  young  wife,  to  her  general  estate;  and 
Robert  M.  and  Kate  6.  Milam  executed  to 
the  complainant  a  series  of  notes  to  represent 
tbe  advancement  sum.  On  the  back  of  each 
note  was  writton  this  agreement,  which  de- 
scribed the  property  in  question: 

"This  note  is  secured  .  to  its  face  value  by  a 
first  lien  on  the  property  on  the  southwest  cor- 
ner of  Twentieui  avenue  and  Broad  street, 
known  as  lot  No.  213  of  O.  B.  Hayes'  plan, 
Nashville,  Tennessee.  In  acknowledgment  here- 
of, witness  oar  signatures  attached. 

"Robert   M.    Milam. 

"Kate  S.  MUam." 

Iliere  was  no  acknowledgement  of  tlits  In- 
dorsed stipulation. 

Mrs.  Kate  S.  Milam  died,  leaving  three 
small  children,  after  having  retired  some  of 
the  notes  of  the  series.  The  bill  was  filed  to 
enforce  payment  of  those  notes  that  remain- 
ed unpaid. 

The  guardian  ad  litem  of  the  defendant 
minor  children  urges  in  their  behalf  that  the 
attenipt  to  declare  a  lien  upon  the  'land,  by 
said  indorsement,  must  fail  because  Kate  S. 
Milam  was  a  feme  covert,  Incapable  of  con- 
tracting to  that  end  at  the  date  of  the  trans- 
action witlu>ut  privy  acknowledgement,  and, 
further,  that  the  court  lacks  power  to  de- 
clare and  enforce  any  equitable  remedy,  If 
that  attempt  to  flz  a  lien  be  invalid. 

Tbe  chancellor  declared  a  lien  in  favor 
of  complainant,  but  on  appeal  the  Court  of 
Civil  A^jpeals  reversed  this  ruling.  That 
court  states  that  the  case  is  one  of  hard- 
ship on  complainant,  hut — 
"that  we  are  unable  to  discover  wherein  we  can 
give  her  any  relief,  but  we  express  the  hope 
that  tbe  higher  court  can  do  what  we  are  una- 
ble to  do:  Find  a  way  for  her  out  of  this  diffi- 
culty." 

Hast  a  court  of  equity  confess  its  Inability 
to  afford  relief  in  a  case  of  such  manifest 
hardship?  If  so,  an  ago-long  boast  of  equity 
must  fall  of  vindication. 

The  Oonrt  of  Civil  Appeals  states  that  a 
decision  of  this  court  was  a  barrier  to  tbe 
rendition  of  what  it  deemed  a  just  decree. 

In  that  case,  Durant  v.  Davis,  10  Heisk. 
(57  Tenn.)  S22,  It  appeared  that  Elizabeth 
Davis,  a  married  woman,  borrowed  of  Mrs. 
Dnrant  fSOO  with  which  to  make  the  partial 


cash  payment  on  a  lot  in  Memphis,  promidns 
to  give  a  mortgage  on  the  lot  to  secure  the 
same.  A  note  was  executed  for  the  amount 
Upon  a  bill  being  filed  setting  up  two  theories 
— one  of  a  resulting  trust,  and  the  other  of 
complainant's  subrogation  to  a  vendor's  lien 
— the  court  held  that  Macs.  Durant  was  en- 
titled to  neither  remedy.  There  was  no  al- 
legation or  prayer  in  the  bill  of  complaint 
in  respect  of  an  equitable  lien  as  a  remedy 
distinct  from  the  two  that  were  sought. 

It  is  upon  that  distinct  doctrine,  some  phas- 
es of  which  have  been  developed  in  oomparlr 
tively  recent  years,  and  since  the  decision  in 
Durant  v.  Davis,  that  a  numlier  of  courts 
have  awarded  relief  on  such  facts  as  are 
presented  on  this  record. 

Chancellor  Cooper,  in  Brown  v.  Bigley,  S 
Tenn.  Ch.  618,  remarked  that  the  inclination 
of  the  courts  of  this  country  lias  been  to  en- 
large the  doctrine  of  the  equitable  lien  or 
charge,  with  a  view  to  the  attainment  of 
justice,  without  much  respect  for  the  techni- 
cal restrictions  of  the  common  law.  It  might 
be  added  that,  in  part,  at  least,  the  expan- 
sion of  the  doctrine  has  been  for  the  purpose 
of  meeting  the  demands  of  justice  in  cases 
where  other  and  earlier  developed  equitable 
remedies  had  themselves  proved  Inadequate 
because  of  the  fact  that  they  had  become 
formalized  and  encrusted  by  limiting  or  re- 
strictive rules.  EJqulty  in  that  attitude  was 
forced  to  do  for  doctrines  of  her  own  formu- 
lation what  she  tiad  originally  set  herself 
to  do  for  those  of  the  common  law — afford 
amelioration  in  respect  of  their  rigidity  and 
lack  of  pliability  to  bring  as  a  product  a 
just  result  in  a  decree  settling  the  rights  of 
litigants.  An  illustration  of  this  is  found  in 
the  doctrine  of  subrogation,  a  creation  of 
equity,  or  rather  a  graft  on  equitable  Juris- 
prudence from  the  civil  law.  The  steady 
growth  and  expansion  of  that  doctrine  in 
importance  and  in  liberality  of  application 
to  various  subjects  and  classes  of  persons 
has  often  been  commented  on  by  Judges  and 
law  writers. 

It  has  been  said  that  the  doctrine  of  equi- 
table lien,  in  certain  aspects,  is  not  essential- 
ly different  from  that  of  the  doctrine  of  sub- 
rogation, and,  similarly,  It  is  applied  in  cases 
where  the  law  fails  to  give  relief  and  Justice 
would  miscarry  but  for  its  declaration.  The 
doctrine,  however,  does  not  afford  a  remedy 
without  recognized  bounds,  nor  is  It  "to  be 
applied  according  to  the  measure  of  con- 
science of  the  particular  chancellor  any  more 
than,"  as  an  illustrious  law  writer  said,  "to 
the  measure  of  his  foot."  Equity  called  it  in- 
to being,  and  enforces  it  on  the  principle  that 
a  person,  having  gotten  property  of  another, 
ought  not  in  good  con^ience  to  retain  it  as 
a  thing  freed  of  obligation  to  respond. 

[1]  An  equitable  lien,  strictly  speaking,  is 
not  a  Jus  in  re  or  a  Jus  ad  rem,  but  is  the 
right  to  have  the  property  subjected  in  a 
court  of  equity  to  the  payment  of  ttke  clalia. 
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It  is  a  floatlni;  equity  until  action  by  the 
court  Is  Invoked. 

"E<ven  in  the  absence  of  an  ezpreas  contract, 
a  lien,  based  upon  the  fundamental  maxims  of 
equity,  may  be  implied  and  declared  by  a  court 
of  chancery  out  of  general  considerations  of 
right  and  justice  as  applied  to  the  relations  of 
the  parties  and  the  circumstances  of  their  deal- 
ings.^' 17  R.  C.  L.  p.  605 ;  3  Pomeroy,  Eq. 
Jurisp.  §§  1237.  1239;  WestaU  v.  Wood,  212 
Mass.  640,  99  N.  E.  325. 

[21  Tbere  must  be  an  intent  to  make  the  par- 
ticular property,  real  or  personal,  a  security 
for  the  obligation;  but,  tliat  intent  being 
(dear,  equity  will  treat  an  agreement  to  give 
a  mortgage  or  lien  as  effective  to  create  an 
equitable  Hen,  where  money  has  been  parted 
with  on  faith  that  there  would  be  a  compli- 
ance. As  Pomeroy  says,  one  of  the  maxims 
underlying  the  doctrine  Is  that  equity  re- 
gards as  d<xie  that  whldi  ought  to  be  done. 
Hurley  v.  Atchison,  eta,  R.  CJo..  218  U.  S. 
126,  29  Sup.  a.  466,  63  L.  Ed.  729. 

[i,  4]  In  the  case  before  us  that  Intent  Is 
clear;  It  was  manifested  by  the  Indorsement 
on  the  note,  which  iu  effect  was  an  equitable 
mortgage.  Ice  &  Coal  Oo.  v.  Alley,  127  Tenn. 
173,  181,  154  S.  W.  636,  and  cases  cited. 

If  we  assume,  without  deciding,  that 
It  faUed  In  respect  of  enforceability  as 
to  one  of  those  signing  It,  Kate  S.  Milam, 
the  wife,  because  she  did  not  prlvUy  ac- 
knowledge it  as  our  statutes  required,  yet 
the  Just  expectations  of  the  lender  are  not 
to  be  defeated  by  the  failure  of  those  at 
whose  instance  the  money  was  so  furnished. 

Had  the  money  been  used  to  retire  notes 
executed  to  the  vendor  for  the  property,  then, 
upon  failure  of  the  equitable  mortgage  evi- 
denced by  the  Indorsement,  It  seems  clear 
that  complainant,  Ellen  C.  Milam,  would 
have  been  entitled  to  be  subrogated  to  the 
Uen  rights  of  the  vendor.  Bell  v.  Bell,  174  Ala. 
446,  56  South.  926,  37  I*  R.  A.  (N,  S.)  1203 
and  note. 

On  the  facts  appearing,  she  Is  entitled  to 
have  an  equitable  lien  declared  and  enforced. 

In  Poole  V.  Tannls,  137  Wis.  363,  US  N. 
W.  188,  864,  a  mother  advanced  $900  to  her 
son  to  be  used  in  purchasing  and  Improving 
a  lot,  repayment  to  be  secured  by  a  lien  upon 
the  lot.  Repayment  was  refused,  and  no  such 
Uen  was  fixed  by  the  son.  The  court,  after 
holding  that  the  mother  could  not  be  award- 
ed the  status  of  a  bolder  of  a  vendor's  lien, 
as  was  ruled  In  Durant  t.  Davis,  supra,  said: 
"The  question  arises  whether  the  plaintiff  un- 
der the  established  facts  is  not  entitled  to  the 
relief  of  an  enforcement  of  an  equitable  lien  up- 
on the  premises  for  the  sums  she  contributed  to 
the  purchase  of  the  lot  and  the  building  of  the 
bouse  thereon,  in  view  of  the  fact  that  she  re- 
lied on  the  agreement  that  the  property  should 
stand  as  security  for  the  money  she  advanced  to 
defendant  to  purchase  and  improve  the  lot,  and 
defendant's  refusal,  after  full  performance  of 
the  agreement  by  plaintiff,  to  so  secure  the  mon- 
ey advanced.  It  is  shown  that  the  money  was 
advanced  by  the  motb^  to  the  son  upon  the 
understanding  that  its  repayment  should  be  se- 
cured by  a  lien  upon  the  premises,  though  the 
agreement  estaUiaiied  warn  not  sufficiently  clear 


and  definite  to  provide  for  a  mortgage  security 
which  she  prayed  should  be  specifically  enforced. 
It  is  also  plain  that  the  son,  through  tbis  arrange- 
ment and  the  confidential  relationship  between 
himself  and  his  mother,  obtained  the  money 
from  her  to  acquire  tbis  property  and  that  be 
now  refuses  to  carry  out  the  agreement.  The 
mother  having  advanced  the  money  on  the  faith 
of  the  son's  promise  and  the  defendant  having 
used  it  for  the  acquisition  of  the  property  gives 
a  basis  for  the  interposition  of  equity  to  secure 
her  a  Uen  on  the  property  and  to  enforce  repay- 
ment out  of  it  01  the  sum  so  advanced  by  her. 
Osgood  V.  Osgood,  78  Mich.  290,  44  N.  W.  325; 
Hughes  V.  Mullaney,  92  Minn.  485.  100  N.  W. 
217 ;  Leary  v.  Corvm,  181  N.  Y.  222,  73  N.  E. 
984  [106  Am.  St  Rep.  642,  2  Ann.  Gas.  664]." 

In  Leary  r.  Corrin,  181  N.  X.  222,  73  N. 
B.  984,  106  Am.  iSt  Rep.  642,  2  Ann.  Gas.  664, 
a  daughter  advanced  a  sum  to  her  father 
upon  the  promise  that  be,  with  It  and  other 
funds,  would  buy  "a  bouse  for  a  home," 
which  should  go  to  her  on  the  death  of  her 
parents.  The  father  took  deed  in  his  own 
name,  without  any  trust  provision  for  the 
daughter.  After  demonstrating  that  there 
was  no  resulting  trust,  because  of  the  settled 
rule  requiring  that,  in  order  to  raise  the 
trust,  the  payment  must  be,  either  of  the 
wh<de  OMislderatlon  or  some  aliquot  part 
tl^reof ,  or  for  the  value  of  some  paittoolar  es- 
tate in  the  premises  conveyed,  the  court  pro- 
ceeded to  bold: 

"Any  equitable  title  in  the  pnverty  innred 
to  the  plaintiff,  if  at  all,  either  as  a  resulting 
trust  by  virtue  of  her  contribution  towards  the 
consideration  of  the  purchase,  or  through  the 
enforcement  of  the  executory  contract  of  her 
father  that,  after  his  death  and  that  of  his  wife, 
the  plaintiff  should  have  the  property.  As  we 
already  have  seen,  both  of  these  claims  fail. 

"It  does  not  follow,  however,  that  the  plain- 
tiff is  entitled  to  no  relief.  She  made  her  con- 
tribution to  the  purchase  of  the  property  on 
the  faith  of  an  agreement  with  her  father, 
which  he  has  violated  by  failing  to  secure  to  tier 
the  property  upon  his  death,  and  the  relation 
between  the  parties  was  one  of  trust  and  con- 
fidence. The  plaintiff's  money  having  been  tlint 
appropriated  to  the  acquisition  of  the  property, 
she  has  an  equitable  lien  thereon  for  iti 
amount." 

See,  also,  Beckwlth  y.  Sheldon,  16S  CaL 
742,  145  Pac.  97,  Ann.  Gas.  1916A,  963;  19 
R.  G.  I*  p.  274. 

The  same  reach  of  equity's  power  was 
manifested  In  Pllcher  v.  Smith,  2  Head  (M 
Tenn.)  208.  There  a  married  woman  had  ex- 
ecuted a  bond  for  title,  and  her  vendee  paid 
the  purchase  price.  Upon  the  married  wo- 
man declining  to  comply  with  the  terms  of 
her  bond  because  of  her  coverture,  the  court 
held  that,  upon  failure  of  the  bond  as  an  en- 
forceaUe  contract,  a  lien  would  be  enforced 
against  the  property  at  the  suit  of  the  dis- 
appointed vendee  for  the  r^wyment  of  the 
purchase  money.  While  Judge  McKlnney 
did  not  classify  the  lien.  It  was  later  classed 
by  Chancellor  Cooper  as  an  equitable  Uen 
In  Brown  v.  BIgley,  supra. 

There  was  In  the  pending  case  an  attempt 
to  fix  a  Uen  upon  the  property  for  the  secu- 
rity of  the  fund  that  the  mother  paid  for  it; 
and  a  court  of  equity,  regarding  that  as  doM 
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which  In  good  comdenoe  ought  to  be  don^ 
win  declare  and  enforce  the  equitable  lien. 
Reverse  the  decree  of  the  Oourt  of  Civil 
Appeals,  and  remand  the  cause  to  the  dian*- 
cery  court  for  further  proceedings  conslatJ- 
ent  with  this  opinion. 


PHILLIP  OAREY  CO,  et  aL  v.  HAHr 

RISON  et  aL 

(Supreme  Court  of  Tennessee.     Feb.  9,  1918.) 

1.  Meobakics'   Liens  ®s>108— Pkofkbtt  or 
Mabbikd  Women— Subcontbaotobs. 

Where  a  married  woman  entered  into  a  con- 
tract  with  the  principal  contractor  for  the  erec- 
tion of  a  hoose  on  her  prtqterty,  those  who  fur- 
nished material  to  the  principal  contractor 
would  have  a  lien  on  her  property  in  view  of 
Thompson's  Shannon's  Code,  f  3SS1,  providing 
that  there  shall  be  a  lien  upon  real  estate  upon 
which  improvements  are  made  by  special  con- 
tract with  the  owner  in  favor  of  the  contractor 
or  fnmisher,  section  3S32,  providing  that  lien 
given  by  last  section  shall  apply  to  both  sepa- 
rate and  general  estates  of  femes  covert,  when 
the  contract  is  made  with  tbe  wife  whose  land 
is  sought  to  be  charf;ed  with  the  lien  and  evi- 
denced  by  writing  signed  by  her,  and  section 
3540,  giving  a  lien  to  subcontractors  for  ma- 
terial furnished  to  the  original  or  principal  con- 
tractor; a  contract  between  the  owner  and  fur- 
nisher of  materials  not  being  essential  to  the 
existence  of  a  Uen  of  the  latter. 

2.  Mechanics'  Liens  ^=108  —  Pbopkbtt  of 
Mabbied  Woken— Subcontbactobs. 

Before  the  Ifarriad  Woman's  Emancipation 
Act  (Laws  1913,  c.  26),  became  effective  a  mar- 
ried woman's  property  was  subject  to  the  lieu 
of  a  subcontractor  where  in  conformity  to  law 
she  let  a  contract  to  the  original  contractor;  the 
lien^of  the  subcontractor  being  sn  incident  to 
the  contract  msde  with  the  original  contractor. 

Certiorari  to  Court  of  Civil  Ajv>eal8. 

Certiorari  by  F.  H.  Harrison  and  others 
against  the  PhllUp  Carey  Company  and  oth- 
ers to  review  a  decision  of  the  Court  of 
Civil  Appeals,  affirming  a  decree  of  tbe  chan- 
cery court  of  Nashville,  part  2,  in  favor  of 
said  corporation.  Writ  denied,  and  decree 
affirmed. 

Manler  &  Crouch  and  Douglas  &  Norvell, 
all  of  Nashville,  for  Phillip  Carey  Co.  P.  M. 
Estes,  of  Nashville,  for  Harrison. 

WILLIAMS,  J.  [i]  Tbe  single  question 
arising  on  this  appeal  is: 

Have  those  who  furnish  materials  to  an 
original  or  principal  contractor  a  lien  upon 
the  property  of  the  owner,  a  married  wo- 
man, who  had,  in  1916,  entered  into  a  con- 
tract with  the  principal  contractor  to  erect  ,a 
boose  on  the  property? 

By  Code  (Thomp.  Shan.)  |  3531,  It  is  pro- 
vided that  there  shall  be  a  Hen  upon  real 
estate  upon  which  improvements  are  made, 
by  special  contract  with  the  owner,  in  favor 
of  the  contractor  or  furnisher.  This  is  a 
lien  in  order  to  the  existence  of  which  a  con- 
tract with  the  owner  is  required. 

It  was  held  by  this  court  that  the  statute 
did  not  apply  to  tbe  pr<^)erty  of  a  married 
woman,  since  she  was  Incapable  of  entering 


Into  a  binding  contract    ITo  meet  that  deci- 
sion, it  was  enacted: 

"The  lien  given  by  the  last  section  shall  apply 
to  and  embrace  within  its  provisions  the  lands, 
both  separate  and  general  estate,  of  femes  covert, 
when  the  contract  is  made  with  tbe  wife  whose 
land  is  sought  to  be  charged  with  the  lien,  and 
evidenced  by  a  writing  signed  by  her."  Acts 
1881,  c.  67;  Thomp.  Shan.  Code,  {  3532. 

In  QoalA  v.  Frost,  138  Tenn.  — ,  196  S. 
W..  949,  It  was  held  that  the  closing  phrase 
of  the  act,  "and  evidenced  by  a  writing  sign- 
ed by  her,"  was  a  protective  provision  which 
was  but  an  incident  to  the  disability  of  cover- 
ture, and  that  since  the  passage  of  the  Mar- 
ried Woman's  Emancipation  Act  removing 
all  such  disabilitieB,  it  was  no  longer  requi- 
site to  a  lien  on  her  land  that  a  married  wo- 
man should  contract  by  way  pf  a  writing 
signed  by  her. 

The  Hen  declared  by  section  35.S1  now  an- 
plles  to  the  land  of  married  women  with 
whom  the  lien  claimant  makes  a  special  con- 
tract to  do  work  or  furnish  material. 

The  Uen  of  a  subcontractor  or  of  a  mate- 
rialman \yho  furnishes  material  to  the  orig- 
inal or  principal  contractor  is  declared  by 
section  3540  in  favor  of  persons  "employed 
by  such"  principal  contractor  to  do  work 
upon  the  improvements  or  to  famish  mate- 
rials for  the  same.  The  manifest  meaning 
of  this  language  is  that,  where  there  ts  a 
principal  or  original  contractor  with  whom 
a  married  woman  has  made  a  contract,  such 
a  one  by  employing  a  materialman  to  fur- 
nish materials  for  the  particular  Job  creates 
a  potential  lien  in  favor  of  the  latter.  A 
contract  between  the  owner  and  such  fur- 
nisher or  subcontractor  was  never  essential 
to  the  existence  of  the  lien  of  the  latter. 
Stone  Co.  v.  Board  of  Publication,  91  Tenn. 
200,  18  S.  W.  406. 

When  precedently  the  marfted  woman  con- 
tracted with  the  principal  contractor,  by  im- 
plication of  law  she  had  in  view  tbe  incur- 
ring of  potential  liens  through  his  employ- 
ment of  the  materials  of  furnishers.  Cole 
Manf.  Co.  v.  Falls,  90  Tenn.  466,  16  S.  W. 
1<M5. 

[2]  The  0>urt  of  Civil  Appeals  entertain- 
ed the  view  that  the  Married  Woman's 
Emancipation  Act,  as  construed  in  Gould  v. 
Frost,  supra,  is  the  factor  that  effects  the 
result  reached  by  that  court.  We  are  of 
opinion  that  before  that  act  became  effective 
a  married  woman's  property  was  subject  to 
the  lien  of  a  subcontractor  where  in  con- 
formity to  law  she  let  a  contract  to  an  orig- 
inal contractor,  since  she  in  such  case  volun- 
tarily contracted  for  labor  and  material, 
with  notice  from  or  through  the  statute 
that,  if  these  came  from  a  subcontractor  or 
materialman,  a  Uen  in  their  favor  might  re- 
sult. 

Neither  said  act  nor  Crould  v.  Frost  under- 
took to  enlarge  the  scope  of  a  woman's  con- 
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tract  or  Its  effect  to  produce  a  lien;  tbey 
concern  mere  ability  on  her  part  to  enter  In- 
to a  contract  relationship  which  could  sup- 
port a  lien. 

The  contractor  comes  in  by  reason  of  a  di- 
rect special  contract  with  the  owner;  the 
subcontractor  or  furnisher  conies  In  indirect- 
ly by  reason  of  his  contract  relation  to  the 
contractor,  and  his  claim  "is  pro  tanto  sub- 
stitutionary to  that  of  the  latter,"  by  a  spe- 
cies of  equitable  subrogation.  McCrary 
Bros.  V.  Bristol  Bank  &  Trust  Co.,  97  Tenn. 
460,  37  S.  W.  543.  The  lien  of  the  subcon- 
tractor, therefore,  hangs  upon  and  is  an  in- 
cident to  the  contract  made  with  the  orig- 
inal contractor  by  the  owner,  whether  the 
owner  be  a  man  or  a  married  woman. 

Writ  of  ccsrtiorari  is  denied,  since  the  re- 
sult reached  by  the  Court  of  ClTll  Appeals 
was  correct. 


BKAMHAM  v.  LANIER  BROS. 
(Supreme  Court  of  Tenneasee.    Feb.  7,  1918.) 

1.  Bankktjptcy    ®=>32    —    Amendment    of 
Schedule — Set-Off— "New   Estate." 

The  bankrupt  in  filing  a  voluntary  petition 
failed  to  schedule  among  his  liabilities  defend- 
ant's claim  for  damages  for  failure  of  bankrupt 
to  deliver  feed.  On  thereafter  resuming  busi- 
ness under  a  different  name  the  bankrupt  sold 
defendant  bay,  and  defendant  claimed  credit  for 
the  amount  of  the  former  claim,  whereupon 
plaintiff,  by  leave  of  the  bankruptcy  court  amend- 
ed the  schedule  so  as  to  include  defendant's 
claim,  and  later  the  bankrupt  was  discharged 
and  brought  suit  on  the  hay  claim.  Bank- 
ruptcy Act  July  1,  1898.  c.  641,  |  68,  30  Stat. 
565  (n.  S.  Comp.  St.  1916,  J  9652),  provides 
that  in  all  cases  of  mutual  debts  and  credits  be- 
tween the  estate  of  the  bankrupt  and  creditor 
the  accounts  shall  be  stated  and  one  debt  set  off 
against  the  other.  Held,  that  the  amendment  re- 
lated back  to  date  of  the  filing  of  the  petition, 
so  that  defendants  could  not  set  off  their  claim, 
since  the  subs^huent  transaction  constituted 
"new  estate"  of  the  bankrupt,  which  is  that  es- 
tate which  accrues  to  him  after  the  date  of 
filing  of  the  petition  in  bankruptcy. 

2,  Bawkbuptct  <8=>326 — Set-Opf  or  Claims 

— MUTUAUTT. 

Mutuality  is  necessary  to  a  set-off,  and 
where  debts  or  credits  do  not  exist  at  the  time  a 
petition  is  filed  in  bankruptcy,  there  is  no  mu- 
tuality within  Bankruptcy  Act,  (  68. 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  B.  C.  Bramham  against  Lanier  Bros. 
The  Court  of  Civil  Appeals  affirmed  decision 
denying  relief,  and  plaintiff  petitions  for  cer- 
ticnrari.  Granted,  and  judgment  of  Court  of 
Civil  Appeals  reversed,  and  judgment  entered 
for  plaintiff. 

G.  S.  Moore,  of  Nashville,  for  Bramham. 
Pendleton  &  De  Witt,  of  Nashville,  for  de- 
fendant 

WILLIAMS,  J.  Bramham,  a  wholesale 
grain  dealer  of  Union  City,  in  1913  contracted 
to  sell  a  carload  of  oats  to  Lanier  &  Co.,  of 
Nashville,  but  failed  to  make  delivery.  Lan- 
ier &  Co.  purchased  oats  In  Nashville  at  an 


advanced  price  to  ooyer,  thns  snfTerlng  dam- 
age to  the  extent  of  $107.50,  and  Bramham 
was  asked  to  remit,  but  was  not  sued. 

On  October  2,  1915,  Bramham  filed  a  volun- 
tary petition  in  bankruptcy,  but  failed  to 
schedule  among  bis  liabilities  this  dalm  of 
Lanier  &  Co.  Two  days  later  he  was  ad- 
judged a  bankrupt. 

In  1916  Bramham,  who  had  resumed  busi- 
ness under  the  name  style  of  Bramham  Grain 
Company,  sold  a  carload  of  hay  to  Lanier 
&  Co.  for  $127.13,  net  That  firm,  retaining 
$107.50  to  cover  their  damage  claim,  mailed 
a  check  to  Bramham  for  the  balance^  which 
check  Bramham  refused  to  accept 

Lanier  &  Co.  at  the  time  they  purchased 
the  hay  and  undertook  to  retain  the  $107.50 
hod  no  notice  that  Bramham  was  in  bank- 
ruptcy. The  latter  thereafter  petitioned  the 
court  of  bankruptcy  for  leave  to  amend  the 
schedule  so  as  to  show  a  debt  due  to  Lanier 
&  Co.  In  the  sum  of  $107.50;  and  leave  was 
granted,  and  the  amendment  was  made.  Lat- 
er a  discharge  In  bankruptcy  was  iasned  to 
Bramham,  who  proceeded  to  bring  suit  on  the 
hay  claim  of  $127.13. 

The  circuit  judge  and  the  Court  of  Civil 
Appeals  have  concurred  In  denying  plaintiff 
a  recovery,  on  the  ground  that  since  Lanier 
&  Co.  dealt  with  Bramham  in  pnrrhasing  the 
bay  in  Ignorance  of  the  pendency  of  the  bank- 
ruptcy proceeding  that  firm  was  «itltled  to 
set  off  their  indebtedness  for  the  bay  by  the 
oats  demand.  x 

The  theory  of  the  Court  of  Civil  Apipeals, 
set  forth  in  Its  opinion,  was  that  the  bank- 
ruptcy proceeding  should  be  treated  as  non- 
existent as  to  Lanier  &  Co.  up  to  the  date  of 
the  amendment  of  the  schedule,  whldt  amend- 
ment should  be  treated  as  a  new  prooeedinir 
so  tAT  as  Lanier  &  Co.  were  concerned;  that 
firm  In  the  meantime  being  left  to  contra.ct 
with  Bramham  freed  of  any  embarrassment 
in  respect  of  any  claim,  counterdalm,  or 
right  of  set-off,  that  arose  in  bona  flde  deal- 
ing. 

[1]  We  are  of  opinion  that  this  disposition 
of  the  cause  cannot  be  sustained.  At  the 
base  of  the  argument  is  an  erroneous  con- 
ception of  the  effect  of  a  proceeding  and  a 
discharge  In  bankruptcy. 

Incorporated  in  all  bankrupt  systems,  Eng- 
lish and  American,  Is  the  idea  that  every- 
thing stops  at  a  certain  date,  as  of  whi.li 
reckonings  are  made,  and  to  which  status 
and  rights  relate. 

For  the  purpose  of  testing  rights  npon 
liquidation,  the  date  of  the  filing  of  an  in- 
voluntary petition  by  the  bankrupt  is  this 
date.  The  estate  of  the  bankrupt  as  it  ttien 
stands  goes  Into  administration,  and  a  crtnl- 
itor's  right  to  a  set-off  or  counterclaim  Is  de- 
termined as  of  that  date. 

The  proceeding  in  bankruptcy  impounds 
the  bankrupt's  existing  estate,  but   it   does 
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not  reach  forward  and  affect  tbe  wages, 
earnings,  profits,  or  transactions  that  sub- 
seqnently  arise.  While  they  belong  to  the 
bankrupt,  they  are  parts  of  his  new  estate. 

A  "new  estate"  of  a  bankrupt  may  be  de- 
fined to  be  that  estate  which  is  built  up  by 
or  accraes  to  him  after  the  test  date  which  is 
the  line  of  demarcation  between  such  and  the 
"old  estate"— the  date  of  filing  of  the  petition. 

[l]  In  order  to  a  set-off  mutuality  Is  neces- 
sary, and  In  order  to  mutuality  the  debts  or 
credits  must  exist  at  the  time  thus  indicated. 

Section  68  of  the  Bankruptcy  Act  provides 
that,  in  all  cases  of  mutual  debts  and  credits 
between  the  estate  of  the  bankrupt  and  a 
creditor,  the  "account  shall  be  stated  and  one 
debt  shall  be  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid."  TJ.  8. 
Comp.  St.  1916,  {  9652.  This  necessarily  Im- 
plies a  final  statement  of  account,  which  In 
turn  Implies  a  fixed  date.  The  closing  of  the 
account  Implies  that  mutuality  ceases.  In  the 
sense  that  It  does  not  attach  to,  or  inhere  as 
an  Incident  in,  after  tranuictlons  of  the  bank- 
rupt. 

In  a  case  under  an  early  bankrupt  act  (Pet- 
Itpaln  V.  Redean,  6  Ia.  Ann.  411),  It  was  said 
to  be  "clear  that  the  obligations  of  a  bank- 
rapt  prior  to' bis  discharge  cannot  be  allowed 
to  offset  claims  contracted  since  his  dis- 
charge." 

In  Re  MIchaells  (D.  C.)  196  Fed.  718,  Is  a 
case  construing  the  present  Bankruptcy  Act. 
It  there  appeared  that  at  the  time  the  peti- 
tion was  filed  the  bankrupts  were  indebted  to 
a  bank.  Thereafter  they  made  a  deposit  in 
the  bank,  and  the  bank  claimed  the  right  to 
hold  and  apply  this  deposit  on  its  pre-existing 
debt,  since  it  had  no  notice  of  the  filing  of  the 
petition  in  bankruptcy,  under  the  asserted 
power  to  set  off  or  counterclaim  its  demand 
against  the  deposit  thus  made  after  petition 
filed.  The  court  held  against  the  bank  say- 
ing: 

"The  mutual  account  between  these  bankropts 
and  their  bank  of  deposit  was  closed  by  opera- 
tion of  law  the  moment  petition  was  filed,  and 
any  money  thereafter  intrusted  by  the  bank- 
rupts to  the  hank  was  like  a  deposit  with  anoth- 
er person  and  not  subject  to  any  set-off,  existing 
before  petition." 

It  seems,  rather,  that  the  deposit  should  t>e 
treated  as  if  made  by  another  person ;  it  did 
come  from  a  different  sonroe  In  legal  con- 


templation—the new  estate  of  the  bankrupt, 
to  which  the  bank  had  not  the  right  to  resort 
for  satisfaction,  directly  or  indirectly.  The 
above  ruling  was  in  a  case  where  the  peti- 
tion was  involuntary.  We  have  found  no 
case  in  which  is  adjudged  the  rights  of  par- 
ties where  the  petition  was  a  voluntary  one ; 
but  we  hold  that  there  was  wanting  the  es- 
sential element  of  mutuality  to  support  the 
set-off  or  counterclaim  urged  by  Lanier  &  Co. 

A  different  determination  does  not  result 
from  the  fatft  that  until  amendment,  Lanier 
&  Co.  were  not  scheduled  as  creditors.  Omit- 
ted creditors  may  be  added  by  amendment,  but 
soch  amendment  relates  to  the  date  of  the 
filing  of  the  petition  (Remington  on  Bank- 
ruptcy, §i  273,  493),  and  effective,  it  seems, 
as  agaioirt;  rights  claimed  to  have  intervened 
between  the  date  of  filing  and  the  date  of 
amendment  (Bank  v.  Sherman,  101  U.  S.  403, 
25  L.  Ed.  866).  The  proceeding  is  a  single 
thing;  there  are  not  two.  There  is  one  dis- 
charge, not  two ;  and  it  has  relation  back  to 
the  filing  of  the  petition — ^not  to  two  or  more 
distinct  test  dates,  as  the  Court  of  Civil  Ap- 
peals conceives. 

Amendment  of  the  petition  may  be  made 
in  order  to  a  correction  of  schedules  for  the 
purpose  of  establishing  a  set-off  against  the 
demand  of  a  creditor  who  filed  a  petition  la 
bankruptcy  proceeding  (In  re  Progressive 
Wallpaper  Corp.  [D.  C]  240  Fed.  807),  and 
equally.  It  seems,  to  defeat  a  daim  of  set-o^f 
put  forward  in  a  suit  such  as  the  one  be- 
fore us. 

The  suggestion  that  Lanier  A  Oo.  proceed- 
ed in  good  faith  and  in  ignorance  that  Hram- 
bam  was  a  bankrupt  when  they  purchased 
the  bay  of  him  is  answered  by  the  fact  that 
they  could  not  take  an  advantage  from  receiv- 
ing goods  from  the  bankrupt  without  knowl- 
edge of  his  bankruptcy  any  more  tlutn  a  credi- 
tor aiay  gain  such  an  advautage  by  dealing 
with  one  whose  estate  is  Impounded  and  In 
the  hands  of  an  ordinary  receiver,  or  under 
attachment.  Bank  v.  Sherman,  supra,  igno- 
rance in  such  case  does  not  receive  as  its  re- . 
ward  preferential  right  or  treatment  Sudi 
would  be  the  treatment  of  Lanier  &  (Jo. 
shoulcT  they  prevail  in  this  contest 

The  petition  for  certiorari  is  granted,  the 
judgment  of  the  Court  of  Oivil  Appeals  re- 
versed, and  Judgment  will  be  entered  here 
for  plaintiff. 
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AVERT  V.  STATE.     (No.  4839.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 

1918.    On  Motion  for  Rehearing, 

Feb.  20, 1918.) 

1.  Criminal  Law  iS=>1090(1)— Appeal— Ab- 
sence OF  Statement  and  Bills  or  Excep- 
tions—Affibmance. 

Where  there  is  DothinK  in  the  motion  for  a 
new  trial  that  can  be  considered  in  the  absence 
of  facts  and  bills  of  exception,  the  judgment 
will  be  a^rmed. 

On  Motion  for  Rehearing. 

2.  Criminal  Law  <s=>1028— Appeal— Issues 
Not  Raised  Below— Insanity. 

Insanity,  or  such  mental  condition  as  shows 
nonresponsibility  for  crime,  first  presented  by 
affidavit  on  a  motion  for  a  rehearing,  cannot 
be  considered  by  the  Court  of  Criminal  Appeals, 
as  it  cannot  act  as  a  trial  court  upon  such 
issues,  and  as  appellant  maj;  have  such  issue 
tested  by  proper  proceedings  in  the  trial  court. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Robt  B.  Seay,  Judge. 

Oscar  Avery  was  convicted  of  bur^ry, 
and  he  appeala     Afflrmed. 

Will  S.  Payne,  of  Dallas,  for  appellant.  E. 
B.  Hendricks,  Asst  Atty.  (Sen.,  for  tbe  State. 

DAVIDSON,  P.  J.    Under  a  conTlctlon  for 

burglary  appellant  prosecutes  an  appeal. 

[1]  The  record  is  before  us  without  state- 
ment of  facts  or  bill  of  exceptions.  There 
being  nothing  in  the  motion  for  new  trial 
that  can  be  considered  In  the  absence  of  the 
facts  and  bills  of  exception,  the  Judgment 
will  be  affirmed. 

On  Motion  for  Rehearing. 

[2]  On  a  former  day  of  the  term  the  Judg- 
ment herein  was  affirmed,  the  record  contain- 
ing neither  a  statement  of  facts  nor  bill  of 
exceptions.  Appellant  has  filed  a  motion  for 
rehearing,  in  which  his  attorney  states  ap- 
pellant was  not  represented  by  counsel,  and 
his  case  was  not,  therefore,  fairly  present- 
ed to  the  court;  that  he  conld  show  that  the 
mind  of  appellant  was  in  such  condition  he 
was  not  responsible  Attached  to  his  motion 
is  the  affidavit  of  T.  Murray  Fisher,  setting 
up,  in  substance,  insanity,  or  rather  such 
mental  condition  as  shows  nonresponsibility 
for  crime,  and  asking  a  motion  for  rehearing 
based  upon  this  affidavit.  This  matter  can- 
not be  considered  by  the  court.  This  court 
cannot  act  as  a  trial  court  upon  issues  of  in- 
sanity, or  issues  not  raised  by  the  record. 
If  as  a  matter  of  fact  appellant  is  insane, 
the  law  provides  how  that  Issue  may  be 
tried.  It  cannot  be  tried  as  an  independent 
new  issue  in  the  appellate  court  If  appel- 
lant desires  to  make  it  appear  that  he  is  in- 
sane, he  may  file  proper  proceedings  in  the 
trial  court,  and  have  the  issue  there  tested. 
It  presents  no  reason  why  it  should  be  taken 
Into  consideration  here  on  motion  for  re- 
bearing  as  it  is  presented. 

The  motion  for  rehearing  will  therefore 
be  OTermled. 


JOHNSON  y.  STATE.    (No.  4616.) 

(Court  of  Criminal  Appeals   of  Texas.     Oct 

17,  1917.    On  Motion  for  Rehearing, 

Feb.  13,  1918.) 

1.  Intoxicating  Liquors  €=»205(!9— Offbxs- 
■    Es— Indictment. 

An  indictment  alleging  that  on  Hay  28, 
1910,  an  election  was  held  in  accordance  with 
the  laws  of  the  state  to  determine  whether  the 
sale  of  intoxicating  liquors  within  the  county 
should  be  prohibited,  that  the  qualified  voten 
did  then  and  there  determine  that  the  sale  of 
intoxicants  should  be  prohibited,  that  the  com- 
missioners' court  did  pass  and  publish  an  o> 
der  declaring  the  result  of  the  election  and 
prohibiting  the  sale  of  intoxicating  liquors,  and 
that  thereafter,  and  anterior  to  the  preaentxaent 
of  the  indictment,  defendant  did  unlawfully  sell 
intoxicating  liquors  in  violation  of  law  against 
tbe  peace  and  dignity  of  the  state,  is  sofficient 

2.  Intoxicating  Liquobb  «=3236(1)— Offens- 
es—Evidence— Sufficienct. 

In  a  prosecution  for  the  sale  of  intoxicat- 
ing liquors  in  territory  in  which  such  sales  were 
prohibited,  evidence  h^d  sufficient  to  sustain 
a  conviction. 

On  Motion  for  Rehearing. 

3.  Cbiminal    Law    «=>1159(4)  —  Betiew  — 
Cbedibilitt  of  WrrNBssES. 

In  view  of  Code  Cr,  Proc.  1911,  art  734 
declaring  that  the  jury  are  the  sole  judges  of 
the  facts  in  every  criminal  case,  the  credibility 
of  witnesses  and  the  weight  to  be  given  their 
testimony  is  for  the  jury,  and  a  conviction  can- 
not be  reversed  on  appeal  because  the  appel- 
late court  would  have  found  differently  than  the 
jury. 

Appeal  from  District  Court  Cooke  (Jonn- 
ty;  C.  F.  Spencer,  Judge. 

Cliff  Johnson  was  convicted  of  selling  in- 
toxicating liquor  in  territory  In  which  sales 
of  same  were  prohibited,  and  he  appeals. 
Affirmed. 

Owen  Davis,  of  Gainesville,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant's  conviction  was 
for  selling  Intoxicating  liquors  in  territory  in 
which  such  sales  were  prohibited. 

[1]  A  motion  to  qnash  the  Indictment  was 
presented.  The  language  of  the  indictment 
is  as  follows: 

"That  on  the  28th  day  of  Mav,  A.  D.  1910, 
an  election,  in  accordance  with  the  laws  of  this 
state,  was  held  under  authority  of  an  order 
of  the  commissioners'  court  of  Cooke  county, 
Tex.,  theretofore  duly  made  and  published  to 
determine  whether  or  not  the  sale  of  intoxicat- 
ing liquors  should  be  prohibited  in  said  county, 
and  the  qualifi6d  voters  at  said  election  did  then 
and  there  determine  that  the  sale  of  intoxicat- 
ing liquors  should  be  prohibited  in  said  county, 
and  thereupon  the  commissioners'  court  of  said 
county  did  pass  and  publish  an  order  dedaring 
the  result  of  said  election  and  prohibiting  the 
sale  of  intoxicating  liquors  in  said  county,  and 
thereupon  said  oirder  was  published  for  the 
time  and  in  the  manner  required  by  law,  and 
thereafter,  on  or  about  the  3d  day  of  Febru- 
ary, A.  D.  1917,  and  anterior  to  the  present- 
ment of  this  indictment,  in  Cooke  county,  and 
state  of  Texas,  ClifF  Johnson  did  unlawfnll;;r  sell 
to  W.  O.  Rusk  intoxicating  liquor  in  violation  of 
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said  law  and  against  the  peaee  and  dignity  of 
the  sUte." 

Supporting  his  contention  that  tbe  Indict- 
ment Is  Inauffldent,  appellant  dtea  Carnes 
▼.  State,  BO  Tex.  Cr.  K.  282,  99  S.  W.  »8; 
also  Commonwealth  t.  Cope,  107  Ky.  173, 
53  S.  W.  273,  and  other  cases  of  similar  ten- 
or. The  Indictment  Is  In  sabstantlally  the 
same  terms  as  the  one  declared  valid  by 
this  court  In  Watson's  Case,  62  Tex.  Cr.  R. 
551,  107  8.  W.  544.  The  opinion  In  the  Wat- 
son Case  reviews  the  Texas  cases  on  the  sah- 
ject  cited  by  appellant,  and,  without  repeat- 
ing the  dlscuarion,  oar  (pillion  Is  that  upon 
the  authority  ot  the  Watson  Case  there  was 
no  error  In  overmUng  the  motion  to  quash 
the  Indictment,  and  we  are  further  of  tbe 
opinion  that  the  conclusion  reacbed  in  tbe 
case  last  mentioned  was  correct 

[2]  The  state's  case  was  proved  by  a  de- 
tective with  whom  the  transaction  was  had. 
He  claimed  that  he  bought  a  pint  of  whisky 
from  appellant;  that  he  bad  asked  appel- 
lant about  an  hour  before  if  he  knew  where 
be  could  get  some  whisky,  and  appellant  re- 
plied that  be  bad  a  little  on  band.  Witness 
told  bim  be  was  feeling  bad,  and  wanted  a 
drink:  that  appellant  In  about  an  hour  re- 
turned with  a  bottle  and  delivered  It  to  wit- 
ness upon  the  payment  of  a  dollar.  A  very 
strong  and  plausible  attack  upon  this  state's 
witness  la  made  In  the  written  argument  on 
the  grround  that  be  was  hired  to  bring  about 
prosecutions,  and  that  there  was  proof  that 
be  offered  for  hire  to  abandon  tbe  prosecu- 
tion and  leave  tbe  state.  Tbe  record  disclos- 
es, however,  that  the  appellant  In  his  testi- 
mony, in  a  sense,  corroborates  tbe  state's 
witness.  We  quote  from  bis  testimtoy  as 
follows: 

"I  didn't  sell  W.  G.  Rusk  a  pint  of  whisky. 
I  went  after  a  pint  of  whisky  for  him.  I  went 
down  by  George  Leathers  for  the  whisky.  That 
is  a  pool  hall— I  think  a  negro  pool  halL  I 
got  the  whisky  from  this  fellow  Robinson.  He 
is  a  negro ;  that  is  all  I  know.  He  was  sell- 
ing whisky.  He  had  been  working  for  Moodie 
&  Wilson  in  their  cotton  office.  W.  C.  Rusk 
come  up  and  asked  me  if  I  knew  where  I  could 
get  any  whisky,  and  I  told  him  yes.  After  a 
while  he  came  back  and  said,  'What  did  you 
find  out?  and  I  said,  'Give  me  a  dollar  and  I 
will  get  yon  a  pint'  He  gave  me  a  dollar  to 
get  it,  and  when  I  got  it  I  gave  it  to  him  in 
the  pool  hall.  I  don  t  remember  who  was  pres- 
ent at  the  time.  I  helped  him  drink  several 
drinks  of  whisky.  I  drank  out  of  his  bottle 
two,  three,  four,  or  five  times.  He  called  me 
back  and  asked  me  if  I  wanted  a  drink." 

Tbe  Jury  was  Instructed  that  if  appellant 
act«d  as  the  agent  of  tbe  state's  witness  In 
baying  tixe  whisky,  or  if  there  was  a  rea- 
sonable doubt  on  tbe  subject,  be  would  be 
entitled  to  an  acquittal.  There  is  no  com- 
plaint of  the  manner  In  which  tbe  Issue  of 
agency  was  submitted  to  the  Jury.  The  sole 
questions  raised  are  the  sufficiency  of  the 
indictment  and  sufficiency  of  tbe  evidence. 
The  indictment,  in  our  opinion,  is  good,  and 


we  do  not  feel  autboriEed  to  hold  the  evidence 
insofflcient 
The  Judgment  is  affirmed. 

On  Motion  for  Reheariag. 

Appellant  in  a  very  earnest  and  forceful 
motion  Insists  that  tbe  state's  witness,  upon 
whose  testimony  tbe  conviction  rests,  was 
unworthy  of  belief.  There  is  no  bill  of  ex- 
ceptions complaining  of  tbe  admission  of 
evidence  nor  of  the  manner  In  which  tbe  is- 
sues were  submitted  to  the  Jury.  The  state's 
witness  testified  to  facts  which,  If  true,  con- 
stitute an  offense.  Appellant  testified  to  a 
state  of  facts  which,  if  believed,  would  have 
exculpated  liim. 

[3]  This  court  has  never  assumed  tbe  right, 
where  the  evidence  Is  sufficient.  If  believed, 
but  conflicting,  to  set  aside  the  verdict  be- 
cause the  Judges  might,  if  they  bad  be^n 
upon  the  Jury,  have  believed  the  evidence  of 
one  witness  and  disbelieved  that  of  another. 
The  contrary  view  has  been  taken  by  this 
court  throughout  Its  history,  and  by  the 
Supreme  Court  when  it  bad  Jurisdiction  of 
criminal  matters.  Shaw  v.  State,  27  Tex. 
767;  Lockhart  v.  SUte,  8  Tm.  App.  567; 
O'Connor  v.  State,  37  Tex.  Or.  R.  267,  89  S. 
W.  868;  Turner  v.  State,  87  Tex.  Cr.  R. 
451.  36  S.  W.  87;  and  numerous  cases  listed 
in  White's  O.  O.  P.  p.  601,  J  942.  In  fact 
White's  C.  O.  P.  art.  766,  in  terms  provides 
that: 

"The  jury.  In  all  cases,  are  exdusive  judges 
of  the  facts  proved,  and  of  the  weight  to  be 
given  to  the  testimony." 

To  tbe  same  effect  is  article  734,  C.  C.  P., 
as  follows: 

"The  Jury  are  the  exclusive  judges  of  the  facts 
in  every  criminal  case." 

Later   expressions  of  tbe  court   will   be 
found  in  Vernon's  C.  C.  P.  p.  689,  note  16. 
The  motion  for  rehearing  is  overruled. 


ODOM  V.  STATE.     (No.  4818.) 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  28, 
.    1918.    Rehearing  Denied  Feb.  20,  1918.) 

1.  CannNAi,  Law   9=31090(1)— AppkaI/— Re- 
view—Bill  OF  Exceptions. 

In  the  absence  of  a  bill  of  exceptions,  no 
alleged  errors  in  tho  admission  or  rejection 
of  evidence,  the  charge,  or  the  argument  of  the 
counsel  can  be  reviewed. 

2.  Crqunai,  Law   «s>804(1)   —  Tbiai/— In- 

STBUCnONS— MlBDEMEANOBS. 

In  the  absence  of  request,  a  written  charge 
is  unnecessary  in  a  prosecution  for  a  misde- 
meanor. 

8.  CBnciNAi.  Law   «c31038(3)—AppeaI/— Re- 
view—Requests. 
Omissions  in  the  charge  in  a  misdemeanor 

case  cannot  be  reviewed  in  the  absence  of  the 

refusal  of  a  request  to  correct  them. 

4.  Cbihinai.  Law  «8=»1088(18)— EJxceptions- 
BiLi.  or— Resebvation  to  Ovesbulino  Mo- 
tion FOB  New  Tbial. 
That  a  bill  of  exceptions  is  reserved  to  the 

overruling  of  a  motion  for  a  now  trial  and  em* 
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bodies  the  motion  does  not  authorize  the  court 
to  conaider  matters  thereunder,  except  in  cases 
where  proof  is  heard  as  to  allegations  of  fact, 
and  such  evidence  is  embodied  in  the  bill  of  ex- 
ceptions with  the  motion  for  new  trial. 

5.  Chimin AL  Law  €=91090(11)— Excbptioks— 
NscEBsnT. 

Matters  relating  to  the  manner  of  a  trial, 
including  those  pertaining  to  the  selection  of 
the  jury  or  the  argument  of  counsel,  are  not  re- 
viewable on  appeal,  unless  verified  by  bill  of 
exceptions,  though  defendant  was  without  coun- 
sel in  the  court  below. 

6.  Criminal  Law  ®=»1090(16)— Bnx  of  Ex- 
ceptions—Necessitt. 

Matters  of  fact  set  up  in  a  motion  for  new 
trial  which  are  not  verified  by  bill  of  excep- 
tions or  statement  of  evidence  filed  during  the 
term  cannot  be  reviewed ;  tiiis  being  the  uni- 
form rule  as  to  assignments  concerning  the  de- 
nial of  a  motion  of  a  new  trial  requested  on 
tho  ground  of  newly  discovered  evidence. 

7.  Criminal  Law  «=»H24(2)— New  TbiaI/— 
Denial. 

Where  new  trial  is  sought  upon  the  ground 
of  newl;^  discovered  evidence,  the  overruling  of 
the  motion  cannot  be  reviewed  in  the  absence 
of  affidavits  of  the  purported  new  witnesses  or 
a  satisfactory  explanation  of  the  failure  to  pro- 
duce them. 

&  Cbiminal  Law  4=»945n)  —  AaoBAVATXD 
AssATTLT— New   Trial— Denial. 

As  the  probable  truth  of  newly  discovered 
evidence  is  an  essential  requisite  to  the  grant- 
ing of  a  new  trial,  a  motion  for  new  trial  aft- 
er conviction  for  aggravated  assault  cannot  be 
granted  on  the  ground  of  alleged  newly  dis- 
covered evidence  that  before  defendant  struck 
the  prosecuting  witness  the  latter  put  his  hand 
behind  him  in  tho  regimt  of  his  hip  pocket  and 
made  some  remark  to  defendant,  where  defend- 
ant himself  had  testified  that  he  made  up  his 
mind  to  whip  the  proaecating  witness  because 
the  latter  had  assisted  in  the  prosecution 
against  his  father,  and  that  he  foUowed  Iiim 
from  the  courthouse  and  walked  up  behind  him, 
and  without  a  word  struck  him  over  the  head 
with  a  beer  bottle. 

9.  Assault  and  Battbbt  4e992— Agokavat- 
BD  Assault— Evidence — Suitioienot. 

In  a  prosecution  for  aggravated  assault, 
evidence  held  sufficient  to  support  a  conviction. 

10.  Assault  and  Battebt  *=»100— Aooba- 
VATED   Assault— Punishment. 

Where  defendant  without  provocation,  pur- 
suant to  a  previously  conceived  plan,  came  up 
behind  the  prosecuting  witilfess  and  struck  him 
down  with  a  beer  bottle,  a  verdict  assessing 
punishment  at  $500  fine  and  imprisonment  in 
the  county  jail  for  12  months  is  not  excessive, 
■0  as  to  be  subject  to  review  on  appeal. 

Appeal  from  Grayson  County  Court;  Day- 
ton B.  Steed,  Judge. 

Red  Odom  was  convicted  of  the  offense  of 
aggravated  assault,  and  be  appeals.  Af- 
firmed. 

Jas.  D.  Buster,  of  Sherman,  for  appellant. 
E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  Indicted  and 
convicted  for  the  offense  of  aggravated  assault, 
and  his  punishment  fixed  at  a  fine  of  $500 
and  confinement  in  ttae  county  jail  tor  12 
months. 

There  are  no  bills  of  exception  in  the  rec- 
ord except  a  biU  embodying  appellant's  mo- 
tion for  new  trial.    This  motion  is  verified  by 


the  affidavit  of  appellant,  bat  not  oDierwIae 
supported  by  evidence  so  far  as  tbe  record 
shows.  Reference  is  made  to  certain  affi- 
davits which,  if  introduced,  are  not  brought 
forward  in  tbe  record. 

[1]  Appellant,  It  appears,  at  tbe  time  of  bis 
trial  was  not  represented  by  attorney.  No 
exceptlonB  were  taken  to  tbe  procedure  so  far 
as  it  is  disclosed.  A  motion  for  new  trial  was 
prepared  by  an  attorney  evidently  obtained 
subsequent  to  tbe  oonviction.  It  diallenges 
tbe  sufficiency  of  tbe  evidence  and  raises  va- 
rious questions  of  procedure  relating  to  the 
Introduction  of  evidence,  alleged  errors  in  ttae 
charge,  and  improper  argument  oC  the  prose- 
cuting attorney,  none  ot  wtaidi  matters  except 
tbe  sufflcioicy  of  tbe  evidence  can  be  a  sub- 
ject of  review  in  tbe  absence  of  bills  of  ex- 
ception. It  is  also  based  upon  alleged  newly 
discovered  evidence  and  tbe  alleged  fact 
that  tbe  Jury  was  selected  by  ttae  prosecuting 
attorney  without  challenges  by  appellant,  and 
that  it  was  a  prejudiced  Jury. 

Tbe  injured  party  was  Clayton  Holl::iiJ. 
a  young  man  about  20  years  of  age.  Tbe  ui*- 
pellant  testified  as  follows : 

"This  boy  Holland  tiad  turned  my  Cather  in 
for  selling  whisky,  and  I  made  up  my  mind  to 
whip  him  for  doing  it.  I  followed  Uni  out  of 
the  courthouse  and  down  to  the  southwest  cor- 
ner of  the  square,  and  there  hit  him  over  the 
head  with  a  beer  bottle.  I  did  not  mean  ta> 
kill  him.  The  bottle  was  not  wrapped  in  a 
newspaper.  I  never  tiad  a  conversation  with 
him  m  my  life.  They  were  trying  my  father, 
and  Holland  had  not  testified.  I  went  into 
the  sheriff's  office  and  saw  him  in  there  and 
got  me  a  pint  beer  bottle  and  waited  in  the 
courthouse  until  he  came  out.  I  followed  him 
out  of  the  south  door,  and  when  he  was  cross- 
ing Lamar  street,  I  walked  up  behind  him  and 
hit  hilh  over  the  head  with  the  bottle.  The 
blow  broke  the  bottle  and  the  glass  scattered 
there  on  the  street.  Tesj  I  guess  I  did  jump 
on  him  and  kick  him  witli  my  feet.  No;  I 
was  not  trying  to  kill  him.  Tes;  I  did  knock 
him  unconscious.  I  never  said  a  word  to  him 
as  I  came  up  behind  him ;  he  did  not  turn 
around  or  say  anything  to  me.  Holland  is  not 
so  old  apparently  as  I  am,  and  is  not  so  talL 
I  am  a  ^rown  man.  I  did  not  slip  up  behind 
him;    I  just  walked  up  and  hit  him." 

The  injured  party,  Holland,  testified  that 
at  noon  be  walked  out  of  tbe  courthouse  to 
tbe  southwest  comer  of  ttae  square,  then 
started  across  tbe  street,  and  bad  gotten 
almost  to  the  other  side,  and  tliat  was  the 
last  he  remembered  until  be  woke  up  at  a 
doctor's  office  about  1 :30  p.  m.  with  his  face 
and  bead  skinned  and  bruised ;  that  he  did 
not  know  who  or  what  bit  him ;  bad  never 
bad  trouble  with  appellant  or  a  conversation 
with  blm.  After  be  waked  up  be  was  very 
sick,  and  a  place  behind  bis  ear  was  sore 
for  several  weeks,  leaving  a  scar  about  one 
inch  to  one  and  a  balf  inches  long. 

Several  eyewitnesses  testified;  one  of  them 
as  follows: 

"I  noticed  a  ^oung  man  croesins  tbe  street 
When  he  was  just  past  the  middle  of  Lamar 
street  I  saw  another  man  taller  than  the  fint 
one   walking   fast  or  trotting,   come  from  the 
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southwest  comer  of  tbe  igosre  iro  beUnd  the 
first  young  man  I  saw,  and  when  he  got  behind 
him  I  saw  him  raise  something  above  his  head, 
which  I  took  to  be  a  newspaper  rolled  np.  I 
stopped  and  watched  him  hit  the  other  fellow ; 
thought  the  other  fellow  would  jump  ^en  he 
struck  him;  thought  'all  the  time  be  was  just 
slipping  up  behind  a  friend  as  fellows  do  and 
was  going  to  scare  him.  But  when  he  brought 
tbe  object  down  on  the  back  of  the  other  man's 
head  the  other  fellow  just  wilted  and  sank 
down  on  the  pavement,  and  I  saw  glass  flying. 
When  the  assaulted  party  dropped  to  the  pave- 
ment, the  man  who  struck  him  jumped  on  him 
with  both  feet  and  kicked  liim  and  atomi>ed 
him  in  the  face  and  head  and  over  the  body. 
The  man  who  kicked  and  struck  appellant  was 
Red  Odom,  defendant.  There  was  no  conver- 
sation between  them.  Tbo  man  who  was  struck 
never  had  time  to  even  turn  around  toward  the 
man  who  hit  him." 

Tliree  other  witnesses  described  the  as- 
sault in  substantially  the  same  manner.  Hol- 
land was  picked  np  unconscious  and  taken 
to  the  doctor's  office.  The  physician  testi- 
fied that  his  face  was  covered  with  abra- 
sions and  deep  bruises,  severe  bruises  on  the 
head,  on  the  ear,  and  the  scalp  cut ;  he  took 
no  stlches  because  he  thought  that  there  was 
a  fracture  or  concussion  of  tbe  brain;  he 
was  unconsdoos  and  remained  so  for  about 
an  hour  after  reaching  the  witness'  (^ce; 
be  found  there  was  no  fracture,  but  wounds 
such  as  would  be  made  by  a  blow  from  a 
heavy  Instrument;  that  a  blow  from  behind 
with  a  beer  bottle  In  the  manner  described 
was  calculated  to  and  usually  produced  a 
fracture,  concussion  of  the  brain,  and  fre- 
quently deatb;  that  a  beer  bottle  in  his  opin- 
ion is  a  deadly  weapon  used  In  tbe  manner 
described;  that  the  injury  was  a  serious  one 
liktiy  to  cause  serious  trouble  in  the  future. 

Tbe  Indictment  charged  an  aggravated  as- 
sault with  a  deadly  weapon,  also  causing 
serious  bodily  injury,  also  with  premeditated 
designs,  and  by  the  use  of  means  calculated  to 
inflict  bodily  Injury.  The  court  gave  a  written 
charge  submitting  the  issues,  the  presump- 
tion of  innocence,  and  advised  the  Jury  that 
they  were  the  exclusive  Judges  of  tbe  credi- 
bility of  the  witnesses. 

[2]  The  law  does  not  require  a  written 
charge  in  a  misdemeanor  case  in  tbe  absence 
of  request  Waecbter  v.  State,  34  Tex.  Cr.  R. 
297,  30  &  W.  444,  800;  Lutrall  v.  State,  64 
Tex.  Or.  R.  411,  142  S.  W.  588;  Stnbbs  v. 
State.  71  Tex.  Cr.  R.  300,  160  S.  W.  87;  Bobey 
V.  State,  73  Tex.  Cr.  B.  9,  163  S.  W.  713; 
Goode  V.  State,  76  Tex.  Cr.  R.  550,  171  6. 
W.  714. 

[3]  "Tbts  court  is  not  authorized  to  consider 
the  complaint  of  an  appellant  In  a  misde- 
meanor case  of  omissions  in  a  charge  in 
the  absence  of  refusal  of  request  to  cor- 
rect them.  Kosmoroski  v.  'State.  50  Tex.  Cr. 
R.  296,  127  S.  W.  1056;  Elliott  v.  State,  59 
Tex.  C?r.  R.  1, 127  S.  W.  547 ;  Webb  v.  State, 
63  Tex.  Cr.  R.  207, 140  S.  W.  05;  Drummond 
V.  State,  71  Tex.  Cr.  R.  260,  158  S.  W.  549; 
Scott  y.  State,  76  Tex.  Cr.  K.  410,  176  S.  W. 
1054 ;  ones  T.  State,  66  Tex.  Cr.  R.  638,  148 
8,  W.  317. 


[4]  Tbe  fact  that  a  bUl  of  exception 
Is  reserved  to  tbe  overruling  of  a  motion  for 
a  new  trial,  and  embodies  tbe  motion,  adds 
nothing  to  tbe  weight  of  the  motion  nor  to 
tbe  authority  of  tbe  court  to  consider  mat- 
ters thereunder,  except  in  cases  where  proof 
is  beard  as  to  allegations  of  fact,  and  this 
evidence  is  emttodied  in  tbe  bill  of  exception 
with  tbe  motion  for  new  trial.  Stubbs  v. 
State,  71  Tex.  Cr.  R.  300, 160  S.  W.  87;  Good- 
win V.  State,  63  Tex.  Cr.  R.  142,  138  S.  W. 
390 ;  Basques  v.  State,  66  Tex.  Cr.  R.  330,  110 
S.  W.  861;  2  Vernon  Crim.  Stats,  p.  626, 
note  65,  and  cases  dted;  also  same  volume, 
p.  586,  note  19,  and  cases  dted. 

[I]  Matters  relating  to  tbe  manner  of 
trial  when  not  verified  by  bill  of  exception 
are  not  reivlewable  upon  appeal,  even  though 
tbe  appellant  was  without  counsel  in  tbe 
court  below.  Oompton  v.  State,  67  Tex.  Cr. 
R.  16,  148  S.  W.  680;  Vernon's  C.  O.  P.  p. 
632,  note  10,  and  cases  dted.  Tbe  same  is 
true  with  reference  to  arguments.  Vernon's 
C.  G.  P.  p.  533,  note  12  and  cases  dted ;  And- 
erson V.  State,  39  Tex.  Cr.  R.  34,  44  S.  W. 
824;  Oreer  v.  State,  62  Tex.  Cr.  R.  81,  136 
S.  W.  461;  IHenry  v.  State,  66  Tex.  Or.  R. 
268,  146  'S.  W.  879.  This  applies  to  matters 
pertaining  to  tbe  selection  of  the  Jury.  Mil- 
ler T.  State,  91  S.  W.  583 ;  Johnson  v.  State, 
60  Tex.  Cr.  B.  306,  131  S.  W.  1085;  Ellington 
V.  State,  63  Tex.  Cr.  R.  427,  140  S.  W.  1101 ; 
and  other  cases  dted  in  Vernon's  C.  C.  P.  p. 
630,  notq  7. 

[1-8]  Matters  of  fhct  set  up  in  motion  for 
a  new  trial,  which  matters  of  fact  are  not 
verified  by  bill  of  exceptions  or  statement 
ot  evidence  filed  during  tbe  term,  cannot 
become  tbe  subject  of  review.  Marsbatl  v. 
State,  6  Tex.  App.  273 ;  Cooper  v.  State.  66 
Tex.  Cr.  R.  441,  147  «.  W.  273 ;  'Howard  v. 
State,  66  Tex.  Cr.  R.  26,  143  S.  W.  178 ;  Sharp 
V.  State,  71  Tex.  Cr.  R.  633,  160  S.  W.  869; 
Terry  v.  State,  73  Tex.  Cr.  R.  79, 164  S.  W.  2 ; 
Vernon's  C.  C.  P.  p.  636,  note  20,  and  cases 
cited.  This  prindple  baa  been  uniformly  ap- 
plied to  asslgnmente  concerning  newly  dis- 
covered evidence.  Vernon's  G.  C  P.  ».  536, 
note  19.  And  tbe  uniform  rule  applied  in 
tbts  court  is  that,  where  a  new  trial  is  sought 
upon  the  ground  of  alleged  newly  discovered 
evidence,  tbe  action  ot  tbe  trial  court  in 
overruling  it  cannot  be  reviewed  in  the  ab- 
sence of  tbe  aflSdavit  of  tbe  purported  new 
witnesses,  or  a  satisfactory  explanation  of 
tbe  failure  to  produce  them.  Stallworth  v. 
State,  66  Tex.  Cr.  R.  428,  147  S.  W.  288; 
Vernon's  O.  O.  P.  p.  806,  note  13 ;  also  Ver- 
non's C.  C.  P.  art  837,  subd.  6,  and  cases 
dted,  pages  778-785.  The  probable  truth  of 
the  newly  discovered  evidence  is  also  an  es- 
sential requisite.  Gass  v.  State,  56  S.  W.  76; 
C.  O.  P.  p.  786,  note  11;  Alexander  v.  State, 
199  Si  W.  206,  and  cases  dted. 

Tbe  proposed  newly  discovered  evidence 
was  that  of  two  witnesses.  By  one  it  was 
alleged  tbat  proof  could  be  made  tbat  at  the 
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time  of  tbe  dlillcnity  and  immediately  pre- 
ceding the  blow  the  prosecuting  witness  H<4- 
land  put  his  hand  behind  him  in  the  region 
of  his  hip  pocket  and  made  some  remark  to 
appellant  while  facing  the  appellant  By 
another  that  appellant  did  not  slip  up  be- 
hind Holland,  or  run  up  behind  him;  that 
Holland  looked  and  saw  defendant  and  bad 
some  words  with  him  before  the  blow  was 
struck.  As  above  stated,  these  allegations 
were  not  suppMted  by  the  affidavit  of  the 
absent  witnesses,  nor  was  absence  of  such  afflr 
davits  accounted  for.  If  such  had  been  the 
case,  however,  in  view  of  the  facts  developed 
upon  the  trial,  Including  the  appellant's  tes- 
timony, the  trial  court's  conidnslon  that  It 
is  not  probably  true  would  not  have  beoi 
unjustified.  Appellant  testified  that  he  made 
up  his  mind  to  whip  the  injured  party,  fol- 
lowed him  to  the  place  where  the  other  wit- 
nesses testified  he  was  struck,  and  hit  him 
over  the  head  with  a  beer  bottle;  that  he 
never  had  any  conversation  with  him;  that 
he  walked  up  behind  him  and  hit  him  on 
the  head,  and  never  said  a  word  to  htm  as 
he  came  up  behind  him,  and  the  injured  paiv 
ty  did  not  turn  aronnd  or  say  anything  to 
appellant. 

[1, 10]  The  evidence,  we  think,  la  snflBclent 
to  support  the  verdict,  and  the  punishment 
assessed  is  not  sudi  as  to  authorize  this 
court  to  disturb  the  verdict  approved  by  the 
court  below.  It  is  not  higher  than  has  fre- 
quently been  approved  in  cases  not  more  ag- 
gravated. Jobe  V.  State,  76  Tex.  C5r.  B.  216, 
173  8.  W.  1025 ;  Inglen  r.  State,  36  Tex.  Or. 
R.  472,  37  S.  W.  861;  Cnellar  T.  State,  «» 
Tex.  Cr.  R.  155,  154  S.  W.  228. 

The  judgment  of  tbe  lower  oonrt  Is  af- 
firmed. 


WALLACE  V.  STATE.     (No.  46^.) 

(Court  of  Criminal  Appeak  of  Texas.    Jan.  30, 
»18.) 

Weapons  <8— >0  —  UNLAwrui.  Cabbtino  of 
Pistol. 
Where  H.  had  borrowed  a  pistol  from  an- 
other, and  was  takiifj^  it  home,  walking  with 
defendant,  and,  as  they  crossed  the  railroad 
track,  H.  handed  defendant  the  pistol  to  hold 
for  him  while  he  went  into  a  social  gathering 
to  gee  his  wife,  and  defendant  started  for  a 
fence  a  few  feet  away,  and  H.,  seeing  a  couple 
of  officers  approaching  defoidant,  returned,  and 
he  aj^d  the  officers  walked  up  to  defendant,  and 
H.  took  the  pistol  back,  the  officers  not  having 
seen  the  pistol  handed  by  H.  to  defendant,  de- 
fendant was  not  guilty  of  unlawfully  carrying 
tbe  pistol. 

Appeal  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

George  Wallace  was  convicted  of  unlawful- 
ly carrying  a  pistol,  and  he  appeals.  Revers- 
ed, and  cause  remanded. 

Briggs  &  Florence,  of  Gilmer,  for  appel- 
lant £7.  B.  Hendricks,  Asst  Atty.  Gen.,  for 
the  State. 


DAVIDSON,  P.  J,  Several  bffis  of  excep- 
tion were  reserved  to  tbe  rulings  of  the 
court  during  the  trial.  Under  the  view  we 
take  of  the  evidence,  It  is  deemed  nnneces- 
sary  to  discuss  these  various  questions. 

The  evidence  discloses  that  appellnnf  and 
another  party  named  Hardiman  were  going 
along  tbe  street  and  as  they  crossed  tbe 
railroad  track  Hardiman  handed  to  appellant 
a  pistol  to  bold  for  Um  while  he  went  into 
a  nearby  social  gathering  to  see  and  talk 
with  his  wife.  When  Hardiman  started  in 
the  direction  of  the  house,  appellant  started 
to  a  fence  a  few  feet  away.  A  couple  of  of- 
ficers came,  and  Hardiman,  seeing  tbem  ap- 
proaching defendant  returned  without  going 
to  the  house.  He  bad  only  gotten  a  short 
distance  from  appellant  He  and  tbe  officers 
walked  up  to  where  appellant  was  about  the 
same  time,  and  Hardiman  took  tbe  pistol 
from  appellant  Tbe  officers  did  not  see  the 
pistol  banded  by  Hardiman  to  appellant; 
for  they  were  40  or  50  feet  away,  and  it  was 
at  night  Tbe  evidence  further  shoWs,  and 
without  contradiction,  that  Hardiman  bad 
borrowed  the  pistol  from  another  party,  and 
was  carrying  it  home.  The  party  from 
whom  be  borrowed  tbe  pistol  and  Hardiman 
testified  to  this  state  of  case.  We  are  of 
opinion  that  this  does  not  show  an  unlawful 
carrying  of  tbe  pistol.  This  was  tmoontra- 
dlcted.  The  authorities  are  numerous,  but  It 
is  deemed  unnecessary  to  collate  them. ' 

The  judgment  will  be  reversed,  and  tbe 
cause  remanded. 


MARSHALL  v.  STATE.    (No.  4867.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 

1918.) 

1.  CaiiaNAL  Law  «=>603(2)— Contiwdanck— 
Absence  op  Witnesses— Matbbiauit  or 
Testimont. 

In  a  prosecution  for  robbery,  defendant's 
application  for  continuance  to  secure  the  testi- 
mony of  two  witnesses  was  properly  denied  for 
failure  to  show  materiality  of  Uieir  testintony, 
which  was  that  the  injured  party  had  exhibit- 
ed about  80  cents  before  the  robbery,  and  had 
said  that  he  had  no  more,  and  that  he  was  try- 
ing to  borrow  money  from  some  unknown  per- 
son during  the  eveumg  he  was  with  defendant 

2.  Cbiuinal  Law  ®=»688(6)— CoNriNUAPtcK— 
Absence  of  WrrNMSsBS— Failube  to  Show 

DiUOBNCK. 

The  discretion  of  the  trial  judge  in  over- 
ruling defendant's  application  for  continuance 
on  account  of  the  absence  of  witnesses  was  not 
abused  where  the  trial  took  place  October  Ist 
and  suhpcenas  for  the  absent  witnesses  were 
not  issued  until  the  29th  of  September,  no  rea- 
son being  shown  in  the  application  for  failure 
to  issue  them  at  an  earlier  date,  and  no  al- 
legation being  made  as  to  what  if  any,  effort 
was  made  to  secure  their  attendance  during 
progress  of  trial. 

3.  OBiMiNAt  Law  «=»603(11)— CoNTiKVAScie 
—Absence  or  Witness— Showinq  What 
Was  Done  with  Pbocess. 

An  application  for  a  continuance  must  show 
what  was  done  with  the  process  for  the  absent 
witness,  whether  it  was  served,  and  when  it  was 
returned. 
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4.  OmaiiAi.  Ii4ir  «tsl0Sl9>— AnnAi/-Bxo- 
ORD—FaMJVjnaiAJ,  Bbbob. 
If  a  witeesa  was  incompetent  as  haying 
been  in  the  penitentiary,  failure  of  defend- 
anf  a  bill  of  ezceptionB  to  ritow  that  the  witneaa 
Kave  material  teatlmoar  against  defendant 
leaves  the  record  in  a  condition  rendering  it 
impossible  for  the  Court  of  Criminal  Appeals  to 
determine  that  the  sappoeed  error  was  harmful. 

6.  WrrNssBES   «=»79(1)— Di8<juAijnncATioi«»- 
OoNViCTion  OF  CBOfE— Waives  or  Objxo- 

TION. 

Where  the  right  is  asserted  in  a  timely  way, 
the  party  oflfering  a  witness,  claimed  to  be  dla- 
qnalifled  as  hanng  been  in  the  penitentiary, 
may  demand  that  his  diaquallfication  be  proved 
by  the  record  of  tho  judgment  of  conviction, 
but  the  right  is  waived  by  failing  to  assert  it 
at  the  proper  time. 

Appeal  from  Crlmiiua  District  Court,  Dal- 
las County;   C.  A.  PlK>«n,  Judgft. 

Carl  Marshall  was  convicted  of  robbery, 
and  be  a]K>eals.    Affirmed. 

E:.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  X  This  is  an  appeal  from  a 
judgment  condemning  appellant  to  five  years' 
confinement  in  the  state  penitentiary  fbr  the 
offense  of  robbery. 

[1]  The  evidence,  while  conflicting,  la  suffi- 
cient to  support  the  verdict  The  injured 
party,  Lambert,  appellant,  and  a  witness 
named  Turner  had  been  drinking  together  on 
the  nlgbt  in  gnestlon  in  the  city  of  Dallas. 
Lambert  and  Turner  testified  that  appellant 
knocked  or  pushed  Lambert  down  and  took 
several  dollars  In  money  off  from  bis  person. 
Another  witness  passli^  in  a  street  car  saw 
the  occurrence,  bnt  did  not  know  the  parties. 
Appellant  admitted  that  he  was  with  the  par- 
ties but  denied  the  robbery. 

He  made  application  for  a  continuance  to 
secure  the  testimony  of  two  witnesses,  both 
of  whom,  he  alleged,  resided  in  Dallas  county. 
By  both  of  them  he  sought  to  prove  drcnm- 
stantlany  facts  which  would  weaken  the 
state's  testimony.  Some  of  the  state's  wit- 
nesses testified  that  the  injured  party  exhibit- 
ed some  money  during  the  time  he  and  ap- 
pellant were  together  In  the  saloon,  and  It 
was  shown  that  appellant  at  the  time  of  his 
arrest  had  in  Us  possession  |3  or  $4  in  silver. 
One  of  the  absent  witnesses  would  have  testi- 
fied that  the  Injured  party  had  exhibited 
about  80  cents  during  the  evening,  and  had 
said  that  he  had  no  more,  and  the  same  wit- 
ness would  testify  also  that  appellant  exhibit- 
ed some  money,  $4  or  $5  in  silver,  which  oc- 
curred a  little  over  an  hour  before  the  alleged 
robbery.  The  other  witness  It  was  alleged 
would  testify  that  the  Injured  party  was  try- 
ing to  borrow  money  from  some  unknown  per- 
son during  tbe  evening  he  was  with  appellant, 
and  that  appellant  had  some  92  or  ^.60  In 
silver. 

Tlie  appUcatkm  to  Justly  aritldsed  in  the 
state's  brief  for  failure  to  show  materiality 
of  this  testimony.    This  to  an  dement  of  an 


appUeatioa  wtaldbi  has  often  been  held  essen- 
tial. Bowman  v.  Stute,  40  Tex.  11«  and  other 
cases  dted  by  Mr.  Bradcb  In  his  Ann.  P.  C-  p. 
184,  i  812,  subd.  S. 

[2]  The  state  also  insists  that  the  dlscre- 
tkm  of  the  trial  judge  In  overruling  the  ap- 
plication was  not  abused  In  view  of  the  ab- 
sence of  diUgoice  to  procure  the  witnesses, 
which  tbe  law  requires.  Each  of  the  witness- 
es wer«  alleged  to  have  resided  In  Dallas 
county.  What  distance  from  the  county  seat 
Is  not  shown.  Snbpcenas  are  alleged  to  have 
been  Issued  for  each  of  them,  and  for  one  of 
them  It  to  alleged  a  subpoena  was  placed  in 
the  hands  of  the  sheriff  of  Dallas  county. 
No  allegation  Is  made  with  reference  to  the 
service  of  the  subpoenas,  nor  information  as 
to  why  they  were  not  served,  if  In  fact,  they 
were  not  The  trial  took  place  on  October 
1,  1917.  The  subpoenas  were  Issued  on  the 
ZMh  day  of  September.  No  reason  Is  shown 
In  the  application  for  failure  to  issue  them  at 
an  earlier  date,  nor  Is  there  allegation  as  to 
what,  if  any,  efforts  were  made  to  secure 
their  attendance  during  the  progress  of  the 
trial  after  their  absence  at  the  calling  of  the 
case  was  discovered.  Under  the  circumstanc- 
es, the  trial  court  was  warranted  In  conclud- 
ing that  there  was  an  absence  of  sufficient 
diligence  shown. 

[3]  It  to  a  uniform  rule  that  an  applica- 
tion for  a  continuance  must  show  what  was 
done  with  the  process,  whether  It  was  serv- 
ed and  when  it  was  returned.  Mitchell  v. 
State,  36  Tex.  Cr.  R.  299,  33  S.  W.  367,  36 
8.  W.  466;  Branch's  Ann.  P.  O.  p.  187,  | 
SIS,  and  cases  cited.  Examining  the  appUca- 
ticm  in  connection  widi  the  evidence  adduced 
upon  the  trial,  it  cannot  be  said  that  the  ab- 
sent testimony  was  such  as  would  have  shown 
the  action  of  the  trtol  court  erroneous. 
Branch's  Ann.  P.  C.  p.  183,  I  306,  and  cases 
cited. 

[4]  A  bill  of  exceptions  discloses  that  the 
state's  witness  Turner  was  asked  by  appel- 
lant's attorney,  as  a  preMminary  to  an  ob- 
jection to  his  testimony,  if  be  liad  not  been 
to  the  penitentiary  and  been  pardoned,  to 
wUcb  he  gave  an  affirmative  answer,  where- 
upon appellant  objected  to  the  witness  giving 
testimony  iQKin  the  ground  that  he  was  dto- 
qualifled.  Tbe  bill  of  exceptions  falto  to 
show  that  the  witness  did  give  any  testimo- 
ny. Even  If  the  vritness  was  Incompetent, 
failure  of  the  bill  to  show  that  he  gave  ma- 
terial testimony  against  appelant  leaves 
the  record  In  condition  which  renders  It  im- 
possible for  this  court  to  determine  that  the 
supposed  error  was  harmful.  This  to  held  in 
Munger  v.  State,  57  Tex.  Cr.  B.  384, 122  S.  W. 
874;  CampbeU  v.  State,  63  Tex.  Cr.  R.  506, 
141  S.  W.  232,  Ann.  Cas.  1013D,  858;  Flores 
V.  State,  72  Tex.  Cr.  B.  233,  162  S.  W.  883; 
2  Vernon's  Crim.  Stats,  art.  744,  note  21,  p. 
687,  and  cases  dted.  The  trial  court,  in 
qualifying  the  bUI,  states  in  effect  that  h6 
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overraled  the  obJec!tI<m  because  the  appellant 
had,  by  proving  that  the  'witness  had  been 
pardoned,  establlshbd  bis  competency  and 
waived  the  production  of  the  primary  evi- 
dence of  his  pardon. 

[S]  Where  the  right  Is  asserted  In  a  timely 
way,  the  party  offering  the  witness  may  de- 
mand that  his  disqualification  must  be  proved 
by  the  record  of  the  judgment  of  wmvlctlon, 
but  that  this  right  is  waived  by  failing  to 
assert  it  at  the  proper  time.  White  v.  State, 
33  Tex.  Cr.  R.  17T,  26  S.  W.  72;  Moore  v. 
State,  39  Tex.  Cr.  R.  266,  45  S.  W.  809.  This 
principle  appears  to  have  been  applied  with 
reference  to  the  proof  of  pardon  in  the  case 
of  Perry  v.  State,  79  Tex.  Cr.  B.  644,  156 
S.  W.  264.  In  that  case,  however,  the  ques- 
tion arose  with  reference  to  using  the  dis- 
qualification and  restoration  of  competency 
with  reference  to  impeaching  the  witness. 
There  ia  also  spme  discussion  of  the  subject 
in  Bataon  v.  State,  36  Tex.  Cr.  B.  616,  38 
S.  W.  48.  The  view  seems  reasonable  that.  If 
a  party  undertaking  to  disqualify  a  witness 
relies  upon  parol  testimony  to  show  convic- 
tion of  crime,  and  in  connection  with  the 
proof  thus  made  he,  by  the  same  character 
of  proof  and  at  the  same  time,  shows  that 
witness*  competency  has  been  restored  by  a 
pardon,  he  has  failed  to  establish  the  disqual- 
ification of  the  witness,  and  by  his  own  vol- 
untary proof  by  parol  that  the  witness  has 
been  pardoned  waives  his  right  to  demand 
tliat  the  opposite  party  produce  the  pardon 
as  a  predicate  for  the  witness'  testimony  on 
the  facts  of  the  case.  Whether  this  be  the 
correct  view  or  not,  there  ia  an  absence  of  er- 
ror shown  by  the  bill  In  the  failure  therein 
to  show  that  an  alleged  disqualified  witness 
did  give  testimony  adverse  to  the  appellant. 

Finding  no  reversible  error  In  the  record 
the  judgment  of  the  lower  court  is  affirmed. 


POIiLABD  V.  STATE.     (No.  4866.) 

(Oonrt  of  Oriminal  Appeals  of  Texas.    Jan.  SO, 
1918.) 

Homicide  •s»244(1)  —  Self-Defensk  — 
Question  fob  Jubt. 
Evidence,  in  a  homicide  case  in  which  the 
sole  defense  was  self-defense,  held  safficient  to 
support  a  conviction,  depending  on  the  credit 
given  witnesses. 

Appeal  from  District  Court,  Limestone 
County;  A.  M.  Blacfcmon,  Judge. 

Bulln  Pollard  was  convicted  of  murder, 
and  appeals.    Afilrmed. 

E.  B.  Hendricks,  Asst  Atty.  Oen.,  for  the 
State. 

PRENDE)RGAST,  J.  Appellant  was  con- 
victed of  murder  and  assessed  the  lowest 
punishment. 

There  are  no  bills  of  exception  and  no 
complaint  of  the  conrt'S  charge:  Appellant's 
sole  defense  was  self-defense. 


The  teBt&nony  by  thie  state  was  snfllcient 
to  show,  and  for  the  jury  to  believe,  that 
deceased  went  in  a  buggy  with  Mr.  Basham 
to  a  store  at  Froza  to  get  some  articles  for 
a  sick  person.  Deceased  merely  went  along 
to  accompany  his  friend.  They  drove  up  In 
front  of  the  store.  Mr.  Basham  got  out  and 
.went  in  to  get  the  articles.  Deceased,  Clyd^ 
Trlbbell,  remained  seated  in  the  buggy. 
Shortly  before  they  reached  Froza,  they  met 
appellant  When  appellant  rode  up  to  the 
store,  he  got  down,  hitched  his  horse,  and 
walked  upon  the  gallery  of  the  store.  De- 
ceased was  sitting  in  the  buggy  right  at  the 
gallery.    Mr.  Basham  testified  that: 

Appellant  said  to  deceased,  "Hello,  boy."  De- 
ceased replied,  "Howdy,  Bnlin."  "The  next  I 
beard  was  Bulin  telling  him  that  he  had  heard 
a  damn  lie,  and  then  he  asked  the  deceased  if 
he  wanted  to  get  out  and  shoot  it  out  then,  or 
words  to  this  effect.  •  •  •  Clyde  told  him 
he  did  not  have  anything  to  shoot  with,  lliey 
talked  on  for  some  time,  but  I  could  not  under- 
stand much  of  what  they  were  saying.  I  did 
not  see  Clyde  strike  the  defendant.  The  next 
thing  I  noticed  was  Clyde  got  out  of  the  buggy 
and  disappeared." 

This  witness  did  not  see  anything  else  that 
happened,  but  "heard  a  racket  out  there — 
sounded  like  somebody  beating  on  something. 
Then  I  heard  a  shot,"  then  a  second  shot, 
fired  by  Bulln. 

Mr.  Frank  Tribbell,  father  of  deceased,  tes- 
tified to  the  dying  declarations  of  the  deceas- 
ed.    His  testimony  was  as  follows: 

"He  told  me  he  was  sitting  near  the  store 
gallery  in  the  buggy,  and  Bulin  Pollard  walked 
back  to  him  and  told  him  he  understood  that  he 
(Clyde)  ■  was'  going  to  waylay  and  kill  him. 
Clyde  said  he  told  him  he  liad  never  made  any 
such  remark;  had  never  said  anything  of  the 
kind,  and  was  not  caring  anything  about  it,  and 
Bulin  then  called  him  a  crazy  son  of  a  bitch 
and  threatened  to  whip  him  before  the  fVoza 
people  knew  it  Clyde  said  he  jerked  up  the 
buggy  whip  and  hit  Bulin,  and  the  whip  broke. 
Then  he  stooped  over  to  pick  up  a  piece  of 
plank,  when  Bulin  fired  the  first  shot.  That 
shot  went  through  his  hat.  (I  have  the  hat.1 
Clyde  asked  BuUn  not  to  shoot,  tliat  he  did  not 
have  anything.  Bulin  told  him  to  drop  the 
plank,  and,  when  he  dropped  the  plank  and 
raised  up,  Bulin  shot  him  in  the  neck." 

Appellant's  testimony  was  as  follows: 
"Well,  when  1  rode  up  to  the  store,  I  got 
down  off  my  horse.  I  saw  CSyde  Tribbell  sit- 
ting there  in  the  buggy.  I  faced  him  and  spoke 
to  tiim.  I  said,  'dood  evening,'  and  he  said. 
'Don't  speak  to  me.'  I  walked  up  on  the  gallery 
then,  and  he  followed  me  with  the  buggy  whip. 
He  hit  me  about  three  times  and  broke  the  bng- 
gy  whii^.  Then  he  jumped  off  the  gallery  and 
got  a  piece  of  plank  and  came  back  at  me,  and, 
when  he  came  at  me  again,  I  told  him  once  to 
stop,  and  he  did  not  do  it  and  I  shot  him. 
*  •  *  When  Clyde  was  striking  me  with 
this  whip,  I  threw  up  my  arm  and  tried  to 
protect  myself,  and  backed  off.  He  got  this 
piece  of  plank  and  came  back  at  me  before  I 
ever  drew  my  pistol  and  shot-  I  suppose  this 
plank  was  about  4  inches  wide  by  3^  or  4 
feet  long,  and  I  do  not  know  how  thick  it  was." 

Bach  side  introdnced  more  or  less  evidence 
tending  to  support  their  respecttve  teettmony 
as  to  the  facts. 
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The  credibility  of  tbe  wltneBses  and  the 
weight  to  be  given  to  tbelr  testimony  was 
for  tbe  jury.  Tbe  evidence  waa  sofflclait  to 
sustain  tbe  verdict. 

Tbe  Judgment  Is  affirmed. 


BAKTLETT  v.   STATE.     (No.  4807.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  16, 
19ia    Rehearing  Denied  Feb.  13,  1918.) 

1.  Cbiminai,  IAw  <Bs>1001(7)— AffkaI/— Biu. 
OF  ExcEFTioNB— Examination  or  Jukobb. 

Bill  of  exceptions  to  refusal  to  allow  certain 
questions  to  a  jnror  on  his  voir  dire  examina- 
tion is  inoperative ;    it  not  showing  he  served. 

2.  Criminal  Law  «=>1001(7)— AffxaXi— Bux 
OF  Exceptions-^Examination  of  Jubobs. 

Bill  of  exceptions  to  exclusion  of  question 
to  veniremen  not  showing  it  would  have  elicit- 
ed an  answer  disqualifying  them,  is  insufficient. 

3.  JXTBY    «=>106(2)— CHAUiBNOE    FOB    CAUSE— 

Pbejuoice. 
Pirejudice  against  the  offense  with  which 
defendant  is  charged  is  not  bias  or  preju- 
dice against  bim.  By  Vernon's  Code  Cr.  Proc. 
1916,  art  692,  snbd.  12.  made  ground  of  chal- 
lenge for  cause. 

4.  JtTBT     «=>103(3)— COUFKTENCT— OiPINION— 
DlSCHETlON    OF  COUBT. 

Under  Vernon's  Code  Cr.  Proc.  1916,  art 
692,  subd.  13,  if  a  juror  declares  on  his  voir 
dire  that  he  has  an  opinion  which  will  not  af- 
fect his  verdict  the  court  has  largo  judicial 
discretion  to  declare  him  competent. 

5.  Gbiminai.  Law  «=9l087(2)— AppbaIt-Biix 
OP  ExcBPTioNB— Showing  Filing. 

A  bill  of  exception  in  the  record  cannot  be 
considered;  there  being  a  failure  to  show  its 
filing. 

Appeal  from  Baylor  County  Court;  Nat  O. 
MltcbeU,  Judge. 

Comer  Bartlett  was  convicted,  and  ap- 
peals.   Affirmed. 

J.  S.  Kendall,  of  Seymour,  for  appellant. 
E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  convicted  of 
the  theft  of  two  turkeys.  The  state  relied 
upon  the  testimony  of  an  accomplice  whose 
evidence  was  sufficiently  corroborated.  Ap- 
pellant denied  the  theft  and  Introduced  evi- 
dence tending  to  establish  an  alibi.  The 
Issues  were  submitted  to  tbe  Jury  in  a  charge 
which  la  not  complained  of. 

[1 , 2]  Bill  of  exception  No.  1  complains  of 
the  refusal  of  the  court  to  permit  appellant, 
upon  the  examination  of  the  Juror  Parker,  on 
bis  voir  dire,  to  ask  the  following  question: 

"If  in  tbe  trial  of  this  case  it  should  develop 
that  tbe  state  relies  for  conviction  upon  the 
tesfimoiny  of  an  accomplice,  would  you  convict 
tbe  defendant  solely  upon  uie  testimony  of  tbe 
accomplice?" 

In  allowing  the  bill  tbe  conrt  qualified  It 
with  the  statement  that  each  juror,  respond- 
ing to  the  question  by  the  court,  stated  that 
he  would  decide  the  case  according  to  the  law 
as  j^ven  In  the  charge  by  the  coort  In  regard 
to  the  testimony  of  an  accomplice,  as  well  as 
to  all  other  testimony.    It  Is  not  disclosed  by 


the  bUl  that  Parker  was  on  tbe  Jury  that  tried 
tbe  case.  This  renders  the  bill  inoperative  to 
show  error  even  if  the  court  was  in  error  in 
refusing  to  penult  the  inquiry,  and  this,  we 
think,  tbe  bill  as  qualified  does  not  show. 
Kramer  ▼.  State,  34  Tex.  Cr.  R.  84,  29  S.  W. 
157 ;  Segars  v.  State,  35  Tex.  Cr.  R.  45,  31  S. 
W.  370 ;  Jones  v.  State,  37  Tex.  Cr.  R.  433,  35 
S.  W.  975;  Jordan  v.  State,  37  Tex.  Cr.  R. 
224,  38  S.  W.  780,  39  S.  W.  Ill;  Stevens  v. 
State,  68  Tex.  Cr.  R.  282,  150  S.  W.  944; 
Poulter  V.  State,  70  Tex.  Cr.  R.  197,  157  S. 
W.  166 ;  ColUns  v.  State,  77  Tex.  Cr.  R.  156, 
178  S.  W.  360;  Barnes  v.  State,  '<4  'X'ex.  Cr. 
R.  501,  168  S.  W.  858. 

[3, 4]  BlU  No.  3  reiterates  the  subject-mat- 
ter of  bill  No.  1,  supra,  and  states  that  coun- 
sel proposed,  and  was  refused  permission,  to 
ask  each  of  the  jurors  tbe  same  question,  and 
that  on  motion  for  new  trial  this  action  wab 
complained  of,  and,  in  connection  therewith, 
after  exhausting  his  peremptory  challenges 
he  was  "cmnpelled  to  accept  the  Juror  Fran- 
cis," who  was  objectionable  to  the  defend- 
ant for  the  reason  that  upon  bis  voir  dire 
be  bad  stated  that  tbe  filing  of  a  complaint 
created  la  bis  mind  an  evidence  of  guilt 
Qualifying  this  bill,  the  court  says  that  each 
of  the  jurors  on  th^  voir  dire  stated  that 
they  would  decide  the  case  according  to  the 
law  as  given  In  the  court's  charge  in  regard 
to  the  testimony  of  the  accomplice,  as  well 
as  to  all  other  matters  of  evidence;  and 
that  the  Juror  Francis  stated  that  an  indict- 
ment for  chicken  theft  would  prejudice  him 
to  s<Mne  extent  against  a  person  so  charged, 
but  that  if  selected  as  a  juror  he  could  and 
would  lay  aside  any  prejudice  he  might  have 
and  would  try  the  case  solely  according  to 
the  law  as  given  in  charge  by  the  court,  and 
tbe  evidrace  submitted  under  the  rulings. 
Tbe  bill  falls  to  show  that  the  question  to 
the  Juror  Parker,  and  the  proposed  inquiry 
of  tbe  other  Jurors,  would  have  elicited  an 
answer  disqualifying  them  or  rendering  them 
objectionable  to  appellant  and  In  this  re- 
spect is  Incomplete.  Caton  v.  State,  66  Tex. 
Cr.  R.  473,  147  S.  W.  690.  We  are  unable 
tor  determine  from  this  bill  that  the  Juror 
F'rancis  was  challenged  for  cause.  It  does 
state  that  he  was  objectionable  and  waa 
forced  on  appellant  An  objectionable  jurw 
is  one  who  has  formed  some  opinion  as  to 
the  guilt  or  innocence  of  the  accused.  Keaton 
V.  State,  ^  Tex.  Cr.  B.  145,  49  S.  W.  90; 
ConneU  v.  Slate,  45  Tex.  Or.  B.  153,  76  S. 
W.  512.  From  the  bill  as  qualified,  we  l|ifer 
that  the  mental  attitude  of  tbe  juror  Francis 
was,  not  that  he  had  formed  an  opinion  as 
to  the  guilt  or  Innocence  of  the  appellant,  but 
rather  that  such  prejudice  as  he  had  was 
against  tbe  offense  with  which  appellant  was 
charged.  The  statute  (article  692,  C.  C.  F^ 
subds.  12  and  13)  deals  with  bias  or  prejudice. 
None  of  the  subdivisions  of  this  statute 
mention  In  terms  the  adverse  feeling  pro- 
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duced  by  knowledge  of  the  Indictment  The 
Indictment  is  not  evidence  of  guilt,  and  the 
court  is  required  to  charge  the  Jury  on  a 
presumption  of  Innocence  and  the  necessity 
of  proof  of  gnllt  beyond  a  reasonable  doubt. 
This  was  done  In  the  Instant  case,  and  the 
Juror  introduced  stated  that  he  would  be 
governed  by  the  charge.  It  has  been  held 
that,  while  the  statute  makes  the  fact  that 
one  has  been  a  member  of  the  grand  Jury  a 
ground  for  challenge,  it  is  not  available  to 
set  aside  the  verdict  where  challenge  was 
not  made.  See  Vernon's  C.  O.  P.  art.  692,  and 
notes  under  subdivision  7,  p.  372.  The  bias 
or  prejudice  referred  to  in  subdivision  12  of 
the  statute  is  against  the  person  of  the  ac- 
cused or  against  his  case.  See  notes,  Ver- 
non's C.  C.  P.  pp.  373,  374.  Subdivision  IS  of 
the  statute  provides  that  where  a  Juror  on 
his  voir  dire  states  that  he  has  an  opinion 
which  will  influence  his  verdict,  he  should 
he  discharged,  and  in  effect  that,  if  he  de- 
clares that  he  has  an  opinion  which  will  not 
afTect  his  verdict,  the  court  has  Judicial  dis- 
cretion to  declare  him  competent  This  dis- 
cretion, as  it  formerly  existed,  was  enlarged 
by  the  act  of  1886,  p.  90,  Vernon's  C.  C.  P. 
p.  370.  We  are  of  opinion  that  the  bill  does 
not  show  an  abuse  of  this  discretion.  The 
Juror  does  not  appear  to  have  been  disquali- 
fied under  the  statute.  Pierson  v.  State,  21 
Tex.  App.  14,  17  S.  W.  468;  McKlnney  v. 
State,  31  Tex.  Cr.  H.  583,  21  S.  W.  683 ;  Gain- 
es V.  State,  37  S.  W.  831;  Myers  v.  State,  77 
Tex.  Cr.  R.  239,  177  S.  W.  1167.  Not  being 
a  disqualified  Juror,  and  the  bUl  falling  to 
show  that  any  objection  was  made  to  him 
at  the  time  of  his  selection,  nor  that  the  ex- 
haustion of  perempt»ry  challenges  on  other 
veniremen  was  due  to  any  illegal  action  of  the 
court,  we  would  not  be  authorized  to  reverse 
upon  the  facts  disclosed.  Oaton  v.  State, 
66  Tex.  Or.  R.  473,  147  S.  W.  590;  Martlnea 
v.  State,  67  8.  W.  839;  Leeper  v.  State,  29 
Tex.  App.  63,  14  S.  W.  398;  Williamson  v. 
State,  36  Tex.  Cr.  B.  226,  36  S.  W.  444 ;  Mays 
V.  State,  36  Tex.  Cr.  R.  437;  Williams  v. 
State,  60  Tex.  Or.  R.  453,  132  S.  W.  345. 

[6]  The  Assistant  Attorney  General  has 
filed  a  motion  to  strike  out  bill  of  exception 
No.  2,  which  is  copied  In  the  record,  in  which 
there  is  failure  to  show  its  filing.  We  cannot 
consider  the  bill. 

Finding  no  reversible  emot  in  ttie  record, 
the  Judgment  of  the  lower  court  is  affirmed. 


BUBKHARDT  ▼.  STATE.    (No.  4862.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 
1918.) 

Criminai.  IjAW  «=»1090(1)  —  Appeal  —  Ab- 
sence or  Statemknt  of  Facts  ob  Brcx  of 

ElXCEFTIONS. 

Where  the  record  is  without  statement  of 
facts  or  bill  of  exceptions,  no  question  is  pre- 
sented for  reyision  by  the  Court  of  Criminal 
Appeals. 


Appeal  from  District  Conrt,  Comal  Conn- 
ty;  M.  C.  Jeffrey,  Judge. 

George  Bnifchardt  was  convicted  of  bmv 
glary,  and  he  appeals.    Affirmed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  3.  Appellant  .was  convict- 
ed of  burglaify,  his  punishment  being  assess- 
ed at  two  years'  confinement  in  the  peniten- 
tiary. 

The  record  Is  before  us  wltboot  a  state- 
ment of  facts  or  bill  of  exceptions.  With  the 
record  in  this  condition,  there  is  no  question 
presented  for  revision. 

The  Judgment  will  be  affirmed. 


Ex  parte  ELLIS.    (No.  4898.) 

(Ooart  of  Criminal  Appeals  of  Texas.    Jan.  30, 
19ia) 

Infants  €=3l6— Disuissax  or  Indictment- 
Complaint  AND  InFOKMATION. 
Under  the  statute  for  the  prosecution  and 
conviction  of  delinqnents,  when  an  indictment 
for  felony  is  dismissed  because  defendant  is  un- 
der 17,  ne  cannot  be  tried  thereunder  as  a  de- 
linquent, but  a  complaint  and  information  must 
be  filed  against  him. 

Application  for  habeas  corpus  on  behalf  of 
Harry  Ellla.  Writ  granted,  and  relator  dis- 
charged. 

John  T.  Duncan,  of  La  Grange,  for  appel- 
lant E.  B.  Hendricks,  Asst  Atty.  Gen.,  for 
the  State. 


PRENDERGAST,  J.  The  application  for 
writ  of  habeas  corpus  herein  and  the  agreed 
facts  show  that  relator  was  duly  indicted  by 
a  grand  Jury  of  said  county  for  assault  with 
intent  to  rape,  a  felony ;  that  when  the  cause 
came  on  for  trial  he  filed  proper  affidavit,  al- 
leging that  he  was  under  17  years  of  age. 
The  court  heard  the  evidence  thereon,  and 
found  that  he  was  under  that  age.  He 
thereupon  ordered  the  cause  dismissed  from 
the  docket  of  the  district  court  and  trans- 
ferred it  to  the  Juvenile  docket  of  that  court 
The  court  then  on  the  indictment  alone,  with- 
out any  complaint  or  information,  tried  him 
as  a  delinquent,  found  him  guilty,  and  ad- 
Judged  that  he  be  duly  conveyed  to  the  In- 
dustrial school  for  boys  at  GatesviUe,  and 
confined  therein  not  less  than  2  years  nor 
more  than  5,  and  not  after  he  reached  the 
age  of  21  years. 

The  statute 'for  the  prosecution  and  oont- 
vlction  of  dehnquenta  has  already  been  con- 
strued by  this  court  holding  that  when  an 
indictment  for  felony  is  dismissed  that  tlie 
accosed  cannot  be  tried  thereunder  as  a  de- 
linquent but  that  it  is  necessary  that  a  com- 
plaint and  Uiformatlon  be  filed  against  hino, 
and  that  he  cannot  be  legally  tried  and  oon- 
vieted  without  a  complaint  and  information, 
^ese  decisl<»i8  are  adhered  to  and  followed. 
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Ex  parte  Ramseur,  195  S.  W.  864 ;  Ex  parte 
Medrano,  195  S.  W.  866.  However,  special 
attention  Is  here  called  to  Miller  t.  State, 
200  S.  W.  389,  not  yet  offlclally  published. 
It  therefore  necessarily  follows  tliat  the  writ 
of  habeas  corpus  is  granted  by  this  court, 
and  it  Is  ordered  that  he  be  no  longer  re- 
strained by  reason  of  said  proceeding  and 
discharged  from  custody.  This  order,  how- 
ever, will  not  preclude  holding  hlin  by  the 
proper  authorities  on  any  proper  complaint 
and  information  that  may  be  filed  against 
Mm. 

Writ  of  habeas  corpus  granted.    Relator 
discharged. 


GATES  T.  STATE.     (No.  4842.) 

(Gonrt  of   Criminal   Appeals   Of  Texas. 

Jan.  30,  1918.) 

Wkapons  «i=»6— UNLAwrnixT  Gabbtino  Pis- 

TOI.. 

Where  defendant  bad  made  a  trade  for  a 
pistol,  and  unexpectedly  met  the  seller  at  a 
social  gathering,  and  the  seller  turned  the  pistol 
over  to  defendant,  who  carried  it  home,  defend- 
ant was  not  guilty  of  a  violatirai  of  the  pistol 
law. 

Appeal  from  Houston  County  Court;  B. 
Wlnfree,  Judge. 

Ellis  Gates  was  convicted  of  violating  the 
pistol  law,  and  he  appeals.  Judgment  re- 
versed, and  cause  remanded. 

Moore  &  Ellis,  of  Crodcett,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  violating  the  pistol  law;  his  punlcSi- 
ment  being  assessed  at  a  fine  of  $100. 

Under  the  evidence  appellant  ought  not  to 
have  been  convicted.  Bearing  upon  that  par- 
ticular phase  of  the  case  the  evidence  dis- 
closes that  api)ellant  had  a  pistol;  that  he 
and  others  had  gone  to  or  near  a  social  gath- 
ering. Without  giving  details  why  appellant 
was  there,  it  is  sufficient  to  state  he  went  to 
see  a  party  with  reference  to  a  business  mat- 
ter .whom  he  expected  to  meet.  While  there, 
a  party  came  and  turned  over  to  appellant  a 
pistol.  The  evidence  shows  that  appellant 
had  bought  the  pistol  from  the  party,  and 
be  delivered  it  to  him  on  this  occasion.  Ap- 
pellant had  previously  made  a  trade  for  the 
pistol.  The  seller  was  to  deliver  it  to  him. 
It  seems  he  did  not  anticipate  seeing  him  on 
this  occasion,  but  he  came  and  turned  over 
the  pistol  to  appellant.  Appellant  started 
home  with  it  and  was  arrested  within  a 
short  distance.  The  other  facts  are  deemed 
unnecessary  to  state.  This  is  the  evidence 
as  to  appellant  having  the  pistol.  Under 
this  view  of  it,  we  are  of  opinion  this  was 
not  a  violation  of  the  pistol  law.  Having 
parcbased  It,  he  had  a  right  to  carry  it  home. 
The  Judgment  will  be  reversed,  and  the 
canse  remanded. 


FORD  y.  STATE.     (No.  4840.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 
»18.) 

1.  Cbiminai.  Law  «=9386(2)— Ubk  of  Docd- 
uxmtabt  evidcncb. 

Affidavit  of  prosecutrix's  father,  made  for 
school  purposes,  stating  that  she  was  born 
October  27,  1902,  having  bcea  introduced  by 
the  state  on  prosecution  for  assault  with  intent 
to  rape  a  girl  under  15  years  of  age,  another 
part  of  it  stating  the  next  child  was  bom  iu 
April,  1903,  was  admissible  for  defendant,  if 
not  as  original  evidence,  as  impeaching  evidence. 

2.  Cbiuinal  Law  ig=»434— Evidence  of  Aob 
— Chubch  Recobd. 

A  church  record  of  the  birth  and  baptism 
of  a  cliild  is  admissible  on  the  issue  of  her  age 
on  prosecution  for  assault  on  her  with  intent 
to  rape,  the  indictment  charging  that  she  was 
under  the  age  of  15  years. 
^  Appeal  from  District  Court,  Fannin  Coun- 
ty; R.  T.  Lipscomb,  Special  Judge. 

Bias  Ford  was  convicted,  and  appeals. 
Reversed  and  remanded. 

Couch  &  O'Keefe  and  J.  W.  Gross,  all  of 
Bonham,  for  appellant.  B.  B.  Hendricks, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  to  rape;  his  punishment  being 
assessed  at  two  years'  confinement  in  the 
penitentiary. 

It  is  more  than  questionable  whether  the 
evidence  would  support  a  conviction  for  as- 
sault to  rape,  but  it  is  not  intended  here  to 
discuss  that  phase  of  the  record. 

[1]  The  indictment  charged  appellant  with 
committing  the  assault  upon  a  girl  under  15 
years  of  age.  The  evidence  does  not  show 
positively  that  prosecutrix  is  under  the  age 
of  15  years,  and  does  not  directly  show  that 
she  was  not  the  wife  of  appellant.  The  rec- 
ord is  silent,  except  by  Innuendo  or  infer- 
ence, as  to  whether  she  was  his  wife.  This 
matter  ought  to  be  made  clear.  No  witness 
swore  in  the  case  that  she  was  not  the  wife 
of  defendant  This  whole  matter  could  have 
been  settled  by  asking  thie  prosecutrix,  or 
her  father,  the  plain  question  as  to  whether 
she  was  or  was  not  the  wife  of  defendant, 
which  was  not  done.  Perhaps  it  might  be 
inferred  by  putting  one  presumption  upon 
another  that  she  was  not  the  wife  of  appel- 
lant, but  matters  of  this  sort  shoxiid  not  be 
left  to  vagne  inference  and  deduction.  The 
father  testified  that  the  prosecutrix  was 
born  on  the  27th  of  October,  1903.  The  girl 
did  not  know  her  age.  The  enumerator  or 
census  taker  of  school  children  took  the  af- 
fidavit of  the  father  of  prosecutrix  to  the 
ages  of  hlfi  children,  in  which  the  father 
stated  prosecutrix  was  born  on  the  27th  of 
October,  1902.  This  was  permitted  to  go  to 
the  Jury.  Appellant  then  proposed  to  prove 
from  the  same  document  and  over  the  same 
oath  by  the  father  that  he  stated  the  next 
child  was  born  in  April,  1903.  The  court 
would  not  permit  this  to  go  to  the  Jury.    In 
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this  we  think  there  was  error.  From  the 
27th  of  October  to  some  day  In  April  Is  rather 
a  short  Interregnum  for  the  birth  of  two 
children.  If  they  were  twins  the  deliver- 
ance was  a  long  ways  apart.  This  testimony 
should  have  gone  to  the  jury;  If  not  as  origi- 
nal testimony,  as  Impeaching  evidence. 

[2]  Appellant  also  offered  the  register  of 
the  birth  and  baptism  of  the  girl  In  St  Jos- 
eph's Church  In  Oklahoma.  This  was  In  ac- 
cord with  the  church  custom,  the  supposi- 
tion being  that  the  pe<H>le  were  Catholic. 
The  record  would  have  shown,  and  is  propeny 
verified,  that  the  girl  was  born  on  the  27th 
day  of  November,  1901,  and  that  she  was 
baptized  <»  the  29th  day  of  December,  1901. 
When  this  testimony  was  offered,  the  court 
declined  to  hear  It,  and  exception  was  re- 
served. In  this  we  think  the  trial  court  was 
in  error.  See  Howard  v.  Russell,  75  Tex. 
171,  12  S.  W.  625;  Lewis  T.  Marshall,  5  Pet. 
470,  8  L.  Ed.  195;  Hunt  v.  Order  of  Chosen 
Friends,  64  Mich.  671,  31 N.  W.  576, 8  Am.  St. 
Rep.  855;  Garrett  v.  State,  42  Tex.  Cr.  R. 
524, 61 S.  W.  129.  This  testimony  should  have 
gone  to  the  Jury.  The  father  had  sworn 
that  the  girl  was  born  in  October,  1903,  IK 
Oklahoma,  and  had  sworn  In  an  affidavit 
furnished  the  enumerator  of  school  children 
that  she  was  born  the  27th  of  October,  1902. 
The  baptismal  record  of  his  church  shows 
that  she  was  born  on  the  27th  of  November, 
1901,  and  baptized  on  the  29th  day  of  De- 
cember, 1901.  This  testimony  bore  directly 
and  strongly  upon  the  question  of  age.  The 
indictment  charged  (3xe  was  under  15  years. 
This  evidence  would  have  shown.  If  she  was 
born  in  1901  as  this  record  would  indicate, 
that  she  was  beyond  the  age  of  15,  and  ap- 
pellant could  not  be  convicted  under  this  in- 
dictment. It  Is  deemed  unnecessary  to  dis- 
cuss the  evidence. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


McCONNELL  v.  STATE.     (No.  4843.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 
1918.) 

1.  Cbiminai.  Law  ®=>1092(6)— AppeaI/— Biix 
OF  Exceptions— Filing  aftkb  Expiration 
OF  Tebu. 

Where  the  court's  bill  of  exceptions  preserv- 
ing certain  testimony  in  lieu  of  defendaot's  bill 
was  filed  after  the  term  expired,  it  cannot  be 
considered. 

2.  Cbiminai.  Law  «=»956(1)  —  Motion  for 
New  Tbiai^-Tbial  on  Affidavits— Stat- 

XJVEB. 

Under  Code  Cr.  Proc.  1911,  arte.  840,  841, 
the  court  was  privileged  to  try  motion  for  new 
trial  on  affidavits,  declining  to  receive  oral  tes- 
timony. 

3.  Cbikinal  Law  ®=»1134(2)—AppeaI/— Re- 
view—Motion  FOB  New  Triai,— Evidence. 

Where  the  court  tried  motion  for  new  trial 
on  affidavits,  declining  to  receive  oral  testimony, 
the  only  evidence  which  the  Court  of  Crimi- 
nal Appeals  is  authorized  to  consider  on  the  mo- 
tion ia  the  affidavits  and  certified  copies  of  rec- 


ords attadied  to  the  motion  and  filed  during 
term. 

4.  OBiinNAi.  Law  4s»942(2)  —  Motion  fob 
New  Tbiai.. 

The  trial  court  should  have  granted  the 
motion  for  new  trial  of  defendant  charged  with 
robbery,  supported  by  affidavits  showing  that 
the  prosecutrng  witness  had  made  an  affidavit 
retracting  his  inculpatory  testimony,  and  that 
such  witness,  whose  testimony  was  essential, 
had  been  convicted  of  forgery  in  a  distant  coan- 
ty,  which  conviction  was  unknown  to  defend- 
ant or  his  counsel  until  tho  trial  was  practical- 
ly ended. 

Appeal  from  (Mmlnal  District  Court,  Dal- 
las County ;  Robt.  B.  Seay,  Judge. 

Walter  McConnell  was  convicted  of  rob- 
bery, and  he  appeahi.  Judgment  reversed, 
and  cause  remanded. 

McCutcheon  &  Church,  of  Dallas,  for  ap- 
pellant E.  B.  Hendricks,  Asst  Atty.  Gen., 
for  the  State. 

MORROW,  J.  Appellant  was  convicted  of 
the  robbery  of  Bert  Curtis,  who  testified  that 
appellant  took  money  from  his  person  while 
they  were  engaged  In  a  tussle  or  fight 

[1,2]  The  court  refused  to  allow  two  of  ap- 
pellant's bUla  of  exception,  and  he  undertook 
to  supply  them  by  bystanders'  bills  which 
were  filed  after  the  time  allowed  by  the  court 
had  expired.  The  motion  for  a  new  trial  was 
supported  by  affidavits,  and  the  record  Indi- 
cates that  these  were  controverted  In  part  by 
the  state.  The  court  prepared  a  bill  preserv- 
ing this  testimony  In  lieu  of  appellant's  bill, 
but  the  bill  prepared  by  the  court  was  filed 
after  the  term  expired,  and  cannot  be  cousid- 
ered.    Black  v.  State,  41  Tex.  Cr.  R.  185.  53 

5.  W.  116.  Without  passing  aiwn  the  contro- 
versy In  regard  to  who  was  at  fault  with  ref- 
erence to  the  failure  to  file  the  bills  of  ex- 
ception within  the  time  required  by  law,  we 
will  say  that  the  court  tried  the  motion  for  a 
new  trial  on  affidavits,  declining  to  receive 
oral  testimony.  This  he  was  privileged  to  do 
under  articles  840  and  841,  C.  C.  P. 

[3,  4]  The  only  evidence  upon  which  we  are 
authorized  to  consider  the  motion  for  a  new 
trial  is  the  affidavits  and  certified  copies  of 
records  that  are  attached  to  it  and  filed  dur- 
ing the  term.  It  appears  from  these  that  the 
prosecuting  witness  Curtis  had  made  an  affi- 
davit retracting  the  inculpatory  testimony 
that  be  gave  at  the  trial  against  appellant, 
and  that  the  said  prosecuting  witness,  Curtis, 
whose  testimony  was  essential  to  the  state, 
had  been,  in  the  year  1915,  convicted  of  for- 
gery. This  conviction  took  place  In  a  dis- 
tant county,  and  was  unknown  to  appellant 
or  his  counsel  until  the  trial  was  practically 
ended.  The  motion  for  a  new  trial  thus  sup- 
ported, we  think,  should  have  been  granted. 
Mann  v.  State,  44  Tex.  642;  Brown  v.  State, 
13  Tex.  App.  59;  Vernon's  a  C.  P.  p.  788. 
note  7,  and  cases  cited. 

The  judgment  of  the  lower  court  Is  revers- 
ed, and  the  cause  remanded. 


4=>Far  other  cases  aee  same  topic  and  KBT-KtIMBER  In  all  Key-Numbered  Digests  and  Index*! 

Digitized  by  ^OOQlC 


Tex.) 


KELLCM  T.  STATB 


843 


REED  ▼.   STATE.     (No.  4788.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 

1918.) 

1.  Gbimirai.  Law  «=3419,  420(1)— Btidencb 
— Ubabsat. 

In  a  prosecution  for  BeUing  intoxicants  in 
prohibition  territory,  testimony,  by  the  state's 
witness,  the  county  attorney,  and  the  deputy 
sheriff,  that  when  the  state's  witness  swore  to 
the  c<HnpIaint,  he  made  to  the  attorney  and 
sheriff  substantially  the  same  statements  as  to 
purchasing  liquor  from  defendant  that  he  tes- 
tified to  on  the  stand,  was  inadmissible  as 
hearsay. 

2.  Witnesses  •=>344(2)  —  Imfbachiixnt  — 
Dbunkxnn^ss. 

Any  witness  may  be  impeached  by  showing 
that  he  was  drunk  at  the  time  of  ih»  events 
about  which  he  testified. 

3.  Witnesses  ®=3410  —  Ikpsachkent— Cob- 
bobobatton. 

If  a  witness  is  impeached  by  proof  of  drunk- 
enness at  the  time  of  the  events  testified  to, 
be  can  be  supported  just  as  any  impeached  wit- 
ness can  be. 

4.  Cbiminai.  Law  «s»S68(6)— Witnesses  9=> 
337(4)— Rbbuttax.  or  Defendant— Details 
OF  Othbb  Sales. 

Where  defendant,  charged  with  Illegally 
selling  intoxicants  in  prohibition  territory, 
swore  that  she  never  sold  liquor  to  the  state's 
witness  at  any  time,  the  state  had  the  right  to 
have  its  witness  in  rebuttal  swear  that  he  did 
buy  intoxicating  liquor  from  defendant  at  oth- 
er times,  though  tbe  imrticulars  of  the  sales 
would  be  inadmissible. 

Apiieal  from  Lamar  County  Court;  Tom  L. 
Beauctaamp,  Judge. 

Lizzie  Beed  was  conricted  of  unlawfully 
selling  Intoxicating  liquor  in  prohibition  ter- 
ritory, and  she  appeals.  Reversed  and  re- 
manded. 

B.  B.  Sturgeon,  of  Paris,  for  appellant.  E. 
B.  Hendricks,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  This  Is  an  appeal 
from  a  misdemeanor  conviction  for  unlawful- 
ly selling  intoxicating  liquor  In  prohibition 
territory. 

[1]  The  state's  witness  swore  positively  he 
bought  such  liquor  from  appellant  as  alleged 
in  the  information.  She  swore  she  did  not 
make  the  sale.  He  swore  he  bought  the 
liquor  about  noon  and  thereafter  during  the 
evening  drank  considerable  of  It  Tbe  oificers 
caught  him  with  some  of  the  whisky  about  10 
o'clock  that  night,  at  which  time  he  signed 
and  swore  to  the  complaint  herein.  As  a  part 
of  the  state's  main  case  tbe  court  permitted 
him  and  the  county  attorney  and  deputy  sher- 
iff, over  appellant's  objections,  to  testify  In 
substance  that  at  the  time  he  swore  to  said 
complaint  he  made  substantially  to  them  the 
same  statements  of  his  purchasing  the  liquor 
from  appellant  that  be  testified  to  on  the 
stand.  This  was  hearsay  and  inadmissible  to 
prove  the  state's  case  and  presents  error 
which  results  In  a  reversal  of  the.  Judgment 

[2,  3]  Any  witness  may  be  lmi)eached  by 
showing  that  he  was  drunk  at  the  time  of 
the  events  concerning  which  he  testifies  about. 


Payton  v.  State,  60  Tex.  Or.  R,  484, 132  S.  W. 
127 ;  Green  v.  State,  58  Tex.  Cr.  R.  490,  110 
S.  W.  920,  22  L  R.  A.  (N.  S.)  706;  40  Cyc. 
2574;  2  Wharton's  Crlm.  Ev.  785.  If  a  wit- 
ness is  impeached  In  this  way,  then  he  can 
be  supported  Just  as  any  impeached  witness 
can  be.  However,  there  was  no  testimony  In 
this  case  that  appellant  was  drunk  or  drink- 
ing when  he  bought  the  liquor  which  be 
swore  he  bought  tram  appellant. 

[4]  As  appellant  hei'self  swore  that  she 
never  sold  liquor  to  appellant  at  any  time,  tbe 
state  had  the  right  to  have  the  complaining 
witness  In  rebuttal  swear  that  he  did  buy 
Intoxicating  liquor  from  her  at  other  times. 
The  particulars  of  these  sales,  if  any,  would 
be  inadmissible. 

For  the  error  above  pointed  out,  the  Judg- 
ment of  tbe  lower  court  is  reversed,  and  the 
cause  remanded. 


EELLXJM  V.  STATE.    (No.  4848.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 
1918.) 

1.  Labcent  ^=58— Identity  of  Bbopebtt— 
Pboop. 

in  a  prosecution  for  theft  of  jnnk  brass 
from  a  railroad,  proof  of  the  identity  of  the 
property,  found  in  possession  of  a  junk  dealer 
and  claimed  to  have  been  received  from  defend- 
ant, was  necessary. 

2.  Labceny  «=»58  —  Sufficiency  of  Evi- 
dence. 

In  a  prosecution  for  theft  of  brass  from  a 
railroad,  evidence  held  insufficient  to  sustain 
conviction  as  failing  to  identify  tbe  property  as 
coming  from  the  possession  of  the  storekeeper, 
or  to  show  that  he  had  lost  it  or  similar  prop- 
erty. 

Appeal  from  Bell  County  Court;  M.  B. 
Blair,  Judge. 

Jim  Kellum  was  convicted  for  misdemean- 
or theft,  and  he  appeals.  Reversed,  and 
cause  remanded. 

John  Ia  Ward,  Evetta  &  Sanderford,  and 
N.  P.  Woodward,  all  of  Temple,  for  appel- 
lant E.  B.  Hendricks,  Asst  Atty.  Oen.,  for 
the  State. 

MORROW,  J.  This  is  a  conviction  for 
'misdemeanor  theft ;  the  allegation  being  that 
appellant  stole  from  tbe  possession  of  Chas. 
Irvin  75  pounds  of  brass. 

Ttie  evidence  is  circumstantial.  It  appears 
that  Joe  6od,  a  Junk  dealer,  was  found  in 
possession  of  some  brass  by  the  rq>re8enta- 
tlve  of  the  Santa  F6  Railroad,  and  was  prom- 
ised immunity  from  prosecution  so  far  as 
the  railroad  representative  could  control  it 
If  he  would  help  convict  appellant  Sod 
claimed  to  have  an  appointment  with  appel- 
lant at  8  o'clock  In  the  evening  to  obtain  some 
brass,  and,  with  the  railroad  representative, 
kept  the  appointment,  and  the  appellant 
transferred  from  his  automobile  to  that  of 
Sod's  a  sack  containing  72  pounds  of  brass.  To 
Identify  this  brass  tbe  state  relied  upon  tbe 
testimony  of  Irvin,  as  follows: 
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"I  am  storekeeper  for  the  Banta  T6  Railway 
Company,  and  held  that  poeition  on  the  21st 
day  of  Aii^t,  1616,  and  have  charge  of  all 
the  old  or  junk  brass  on  the  Santa  £%  system 
from  Temple  to  Cleburne,  from  Temple  to  Bell- 
Tille,  and  from  Temple  west  on  the  branch. 
About  the  22d  day  of  August,  1916,  I  was 
shown  some  brass  in  Joe  Sod's  junkshop  that 
was  claimed  by  him  to  have  been  received  by 
'him  from  Jim  Kellnm.  A  great  many  pieces 
of  this  braAS  had  the  Santa  V6  mark  or  brand 
on  them,  and  showed  to  have  belonged  to  the 
Santa  W6  Railway  Company,  and  I  had  every 
reason  to  believe  that  it  was  Santa  FVS  brass. 
It  was  in  an  oat  sack.  I  do  not  know  where 
this  brass  I  saw  in  the  junkshop  came  from.  I 
could  not  say  where  it  came  from.  It  was  San- 
ta ¥6  brass  is  all  I  know.  I  saw  something 
over  200  pounds  in  the  shop;  it  was  in  two 
sacks;  both  sacks  contained  Santa  Fe  brass. 
I  do  not  know  which  one  came  from  Jim  Kel- 
lum.  I  could  not  say  what  part  of  the  Santa 
F6  System  this  brass  came  from,  for  it  is  hard 
for  me  to  tell  when  any  braes  is  lost;  I  could 
not  swear  that  I  ever  had  this  brass  in  my  pos- 
session or  under  my  care,  and  do  not  know  when 
it  was  stolen,  if  stolen.  Jim  Kellum  had  work- 
ed on  the  rip  track  for  the  Santa  Vi  in  Temple 
for  some  two  or  three  years  previous  to  August 
21,  1918)  and  his  duties  would  necessarily  re- 
quire him  to  handle  old  or  junk  brass  frequent- 
ly, but  I  never  did  see  him  take  any  brass  from 
the  yards,  ^here  is  a  loss  of  about  20  per  cent, 
each  year  of  the  old  brass,  for  various  reasons, 
that  is  never  returned  to  the  Santa  Fe,  the  loss 
being  from  wear  and  tear,  shrinkage,  stealage, 
and  other  causes." 

The  loss  of  brass  to  not  shown,  except  in 
so  far  as  may  be  inferred  from  the  testimony 
ot  Irrin  quoted.  So  fiir  as  developed  by  the 
evidence,  the  transaction  occurred  at  Temple, 
In  Bell  county. 

[1]  Appellant  insists  that  the  evidence  is 
Insufficient  to  show  that  the  brass  found  In 
appellant's  possession  had  been  in  possession 
of,  or  under  the  control  of,  Chas.  Irvtn  either 
in  bis  personal  capacity  or  as  the  storekeep- 
er for  the  railroad,  and  complains  of  the 
refusal  of  a  special  charge.  There  is  an  ab- 
sence of  testimony  showing  that  about  the 
time  of  the  alleged  theft  any  brass  was  lost 
or  missing  from  the  possession  of  Irrin,  or 
the  railroad  company,  whose  agent  he  was. 
When  he  examined  the  brass  in  the  posses- 
sion of  Sod  he  found  something  over  200 
pounds  of  brass.  He  says  that  he  had  charge 
of  all  the  old  or  junk  brass  on  the  Santa  F6 
System  within  certain  limits,  fie  does  not 
descrllte  the  brass  that  he  found  In  the  pos- 
session of  Sod  as  (rid  or  Junk  brass,  but  simply 
says  that  both  sacks  contained  Santa  V6 
brass ;  that  he  could  not  say  that  any  ct  It 
had  ever  been  In  his  possession  or  under  his 
care.  Proof  of  the  identity  of  the  property 
was  necessary.  Doss  v.  State,  28  Tex.  Ak). 
506,  13  S.  W.  T88:  Davis  v.  State,  70  Tex. 
Cr.  R.  253,  156  8.  W.  IITI;  Branch's  Ann. 
P.  C.  {  2482,  and  cases. 

[2]  The  state  relies  upon  drcnmstances  to 
show  the  guilt  of  appellant.  No  one  saw 
him  take  any  brass  from  the  railroad,  nor 
from  Irvln.  He  delivered  brass  to  Sod,  and 
the  state  relies  upon  the  idea  that  the  brass 


was  stolen,  and  that,  bis  recent  possession 
of  it  connects  him  with  the  theft;  in  other 
words,  that  tlie  inference  or  presumption  of 
theft  by  him  could  be  drawn  from  his  recent 
possession  ot  the  stolen  property,  bnt  to  sup- 
port the  conviction  the  further  presumption 
or  inference  must  be  drawn,  vis.  that  the 
property  was  stolen,  and  stolen  from  Irvln, 
the  ^>ecial  owner.  This  presumption,  we 
think,  cannot  pravall  against  the  presump- 
tion of  innocence  in  view  of  the  failure  of 
the  evidence  to  Identify  the  property,  as 
coming  from  the  possession  ot  Irvln,  or  to 
show  that  Irvln  had  lost  It  or  similar  prop- 
erty. Vernon's  Penal  Code,  art' 1329,  p.  847, 
note  36,  and  cases  cited ;  Branch  Ann.  P.  C. 
{  2448,  and  cases  listed;  Cline  v.  State,  43 
Tez.  499;  Johnson  v.  State,  36  Tex.  Cr.  R. 
395,  37  S.  W.  424. 

For  these  reasons  we  believe  that  the  judg- 
ment of  the  lower  court  should  be  reversed, 
and  the  cause  remanded;  and  it  Is  so  or^ 
dered. 


WRENN  V.  STATE.     (No.  4809.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30l 
1918.) 

1.  CannRAi.  Law  «=»292(1)  —  PtEA  ov  Fob- 
JfiB  Conviction— Failuke  to  Sweab  to— 
Statute. 

In  a  prosecation  for  gaming,  tlie  court  prop- 
erly overruled  defendant  s  plea  of  former  con- 
viction, which  was  not  sworii  to  as  Code  Cr. 
Proc.  1911,  art  573,  requires. 

2.  OaMINO     9=381— SEFABATE     OFFSNSEa 

Each  game  or  bet  participated  in  or  made 
by  defendant  charged  with  gaming  was  a  sei>- 
arate  offense. 

3.  Indictment  and  Infobuatior  93>144  — 
Motion  to  Dismiss— Status  as  Pixadino. 

A  motion  to  dismiss  or  plea  of  want  of  ju- 
risdiction, filed  by  defendant  charged  with  gam- 
ing, and  alleging  that  the  court  had  no  juris- 
dictioi\  because  the  prosecution  was  instituted 
in  justice  court  and  was  still  pending  therein, 
was  a  mere  pleading,  and  did  not  prove  itself. 

4.  Indictment  and  Infobuation  ®=3l44  — 
Motion  to  Dismiss— Suppobtino  Evidence 
— Lath  Offeb. 

Where  defendant  charged  with  gaming  in- 
troduced no  evidence  on  hearing  of  his  motion 
to  dismiss  or  plea  of  want  of  jurisdiction  on  the 
ground  that  the  court  had  no  jurisdiction  be- 
cause the  prosecution  was  instituted  in  justice 
court,  and  was  still  pending  there,  and  introduc- 
ed none  on  the  trial  of  the  case,  but,  when  his 
motion  for  new  trial  was  heard,  introduced  evi- 
dence by  the  justice  of  the  peace  in  support  of 
the  motion  or  plea,  such  evidence  came  too  late. 

5.  Cbiminai.  Law  «s»OCK^— Jubibdiction— 
Justices  of  the  Peace. 

Under  Rev.  St.  1911,  art.  10,  providing  that 
all  oaths,  affidavits,  or  affirmations  necessary 
or- required  by  law  may  be  administered  by  any 
judge  or  clerk  of  a  court  of  record,  justice  of 
the  peace,  or  b^  any  notary  public,  because  a 
complaint  charging  defendant  with  gaming  was 
sworn  to  by  the  sheriff  before  a  justice  of  the 
peace,  that  of  itself  did  not  give  the  justice 
jurisdiction  to  try  the  case. 

6.  Criminal  Law  <s=»100(1)— County  Coubt 
—Jurisdiction. 

Where  the  sheriff  swore  to  a  complaint 
against  defendant  for  gaming  before  a  justice  of 
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the  peace,  and  the  Jnatlee,  by  miataks  and  onder 
misapprehension  of  the  sheriff's  intention  not 
to  try  the  case  before  him,  placed  his  file  mark 
on  the  complaint,  the  county  court  was  not 
thereby  deprived  of  jurisdiction,  the  justice 
of  the  peace  issaing  warrant  for  defendant's 
arrest  and  making  it  returnable  directly  to  the 
county  court  as  soon  as  his  attention  was  call- 
ed to  his  mistake  the  next  morning  by  the  sher- 
iff, also  transmitting  the  complaint  and  warrant 
to  tlie  clerk  of  the  county  court,  where  the  case 
was  preceded  upon  and  trial  had. 
7.  Cbiminal  Law  «=3lOO(3)  —  Bxkbcibe  of 

Jurisdiction. 
Under  Code  Cr.  Proc.  1911,  art.  63,  pro- 
viding that  when  two  or  more  courts  have  con- 
current jurisdiction  of  any  offense,  the  court 
which  first  gets  jurisdiction  shall  retain  it  to 
the  exclusion  of  all  other  courts,  if  a  justice 
court  first  acquired  jurisdiction  of  a  prosecu- 
tion for  gaming,  the  justice  should  have  retained 
jurisdiction  and  disposed  of  the  case. 

Appeal  from  Hunt  County  Court;  A.  J. 
Gates,  Judge. 

Ollle  Wrenn  was  convicted  of  gaming,  and 
he  appeals.    Judgment  aflSrmed. 

Earl  McAlester  and  Montrose  &  Robey,  all 
of  Greenville,  for  appellant.  B.  B.  Hendricks, 
Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  has  ap- 
pealed from  a  conviction  of  gaming  with  the 
lowest  punishment  assessed. 

The  complaint  is  in  due  and  regular  form, 
charging  that  appellant  in  said  county  on  or 
about  Jime  3,  1917,  did  unlawfully  bet  at  a 
game  played  with  dice  called  craps.  It  was 
sworn  to  by  Mr.  Akers,  the  sheriff,  before  the 
justice  of  the  peace  on  said  date,  which  was 
on  Sunday.  On  the  next  day  the  justice 
turned  over  the  complaint  to  the  county 
court,  and  on  that  date  (June  4th)  the  connty 
attorney  ffied  an  information  in  the  county 
court  based  on  said  complaint.  The  case  was 
tried  in  the  county  court  on  July  2d. 

[1,2]  Appellant  has  a  bill  of  exceptions 
which,  after  the  usual  heading  and  com- 
mencement, alleges: 

That  "after  the  state  had  announced  ready  for 
trial,  and  before  the  defendant  had  announced 
ready  or  entered  any  plea  whatsoever,  the  de- 
fendant by  his  counsel  offered  the  following  plea 
of  former  conviction:  'Now  comes  the  defendant 
in  the  above  numbered  and  styled  cause,  and 
says  that  he  has  been  once  before,  to  wit,  on  the 

day  of  June,  1917,  he  appeared  before 

the  honorable  mayor's  court  in  the  city  of 
Greenville,  Hunt  county,  Tex.,  and  was  put  up- 
on trial  for  the  offense  as  charged  in  this  in- 
formation, and  after  said  trial  was  permitted 
to  go  hence  by  paying  a  fine  for  the  commission, 
of  said  offense ;  and  that  the  offense  for  which 
he  is  now  here  charged  in  this  cause  is  one  and 
the  same  offense,  and  no  other.'  That  upon 
the  trial  of  said  cause  the  only  testimony  offer- 
ed by  the  defendant  was  the  witness,  R.  M. 
Chapman,  who  testified  as  follows:  'I  am  may- 
or of  Greenville,  Hunt  county,  Tex.,  and  have 
been  for  several  years ;  I  also  act  as  judge  of 
the  city  court ;  I  have  here  with  me  the  docket 
of  the  city  court  of  Greenville,  Tex. ;  this  dock- 
et sliows  that  Ollie  Wren  was  charged  with,  and 
pleaded  guilty  to,  the  offense  of  gaming  or 
shooting  crapa  on  the  night  of  June  2,  1917.' 
That  the  conrt  overruled  said  plea  of  former 
conviction    to   which   the   defendant   then   and 


there  in  open  court  duly  excepted,  and  here  now 
tenders  this  his  bill  of  exceptions  No.  1,  and 
asks  that  the  same  be  approved  and  filed  as 
part  of  the  record  in  this  cause,  which  is  accord- 
ingly done." 

The  court  approved  this  bill  with  the  ex- 
planation: 

"That  the  plea  of  former  conviction  was  not 
sworn  to ;  that  no  testimony  was  offered  on  said 
motion ;  and  further  the  facts  showed  in  the 
trial  the  defendant  was  engaged  in  more  than 
one  game  of  craps  on  the  same  date." 

Appellant's  plea  of  former  conviction,  as 
it  appears  in  the  record,  is  quoted  In  full  in 
said  bill.  It  was  not  sworn  to.  It  was  mere- 
ly signed  by  his  attorneys.  It  in  no  way  re- 
ferred to,  or  made  a  part  of  said  plea,  any 
copy  of  the  complaint,  judgment,  or  other 
proceedings  had  in  the  mayor's  court.  The 
statute  (article  578,  C.  C.  P.)  expressly  re- 
quires that  such  pleading  shall  be  sworn  to. 
The  decisions  all  hold  that  the  complaint  or 
pleadings  against  appellant  in  another  court 
and  the  judgment  and  other  proceedings 
thereunder  when  a  previous  conviction  is 
claimed  shall  be  made  a  part  of  said  plea. 
See  2  Vernon's  Crlm.  Stats,  p.  294,  where  a 
large  number  of  cases  are  cited.  The  bill 
and  record  show  that  this  plea  was  presented 
by  appellant  to  the  court  for  action  before  he 
announced  ready  or  any  other  proceeding  was 
had  In  the  case  other  than  announcement  of 
ready  by  the  state.  As  the  bill  shows,  the 
testimony  of  the  mayor  was  not  offered  or 
heard  by  the  court  when  appellant  present- 
ed his  plea  to  be  acted  on  and  when  It  was 
acted  up<»i  by  the  Judge,  but  it  shows  that 
the  said  testimony  of  the  mayor  was  intro- 
duced on  the  trial  of  the  cause  after  the  court 
bad. acted  on  his  plea  which  he  bad  present- 
ed to  the  judge  and  required  action  thereon. 
Neither  the  bill  nor  the  record  shows  or  in- 
timates that  when  the  court  held  his  plea 
was  insufficient  because  not  sworn  to,  he 
amended  it,  or  offered  to  amend  it  by  swear- 
ing to  it  He  abided  by  the  action  of  the 
court  at  the  time.  Neither  does  it  show  that 
he  had  at  any  time  asked  that  the  question 
be  submitted  to  the  jury;  nor  did  he  com- 
plain of  the  action  of  the  court  for  failure  to 
submit  it  to  the  Jury.  The  bill  does  not  give 
the  testimony  of  the  mayor  on  cross-exami- 
nation.   On  cross-examination  he  swore: 

"I  don't  know  whether  or  not  Ollie  Wren  was 
in  more  than  one  game  that  night.  He  only 
plead  guilty  to  one  game,  and  there  was  no 
agreement  that  his  plea  of  guilty  was  to  cover 
any  game  other  than  the  one  he  was  caught 
playing  in." 

The  law  is  tliat  each  game  or  bet  is  a  sep- 
arate offense.  Day  v.  State,  27  Tex.  App. 
144,  11  S.  W.  36 ;  Parks  v.  State,  57  Tex.  Or. 
R.  569,  123  S.  W.  1109.  The  uncontradicted 
testimony  showed  that  he  played  and  gam- 
bled two  distinct  times  during  that  night  of 
June  2d,  once  in  the  early  part  of  the 
night,  and  the  other  some  time  after  mid- 
night of  the  same  night    It  is  evident,  there- 
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tare,  why  appellant  did  not  and  woald  not 
swear  to  his  plea  of  former  conviction.  Evi- 
dently he  wag  afraid  that  he  might  be  guilty 
and  punished  for  perjury.  This  bill  shows 
no  error. 

Appellant  has  another  bill  to  the  overruling 
of  his  motion  for  a  new  trial,  wherein  he  al- 
leges that: 

"After  the  state  had  ansounced  ready  for 
trial,  and  before  tiie  defendant  had  announced 
ready  or  entered  any  plea  whatsoever,  except 
the  plea  of  former  conviction,  the  defendant,  by 
his  counsel,  offered  the  following  motion  to  dis- 
miss this  cause:  'Now  comes  the  defendant 
•  •  •  and  moves  the  court  to  dismiss  the 
case,  for  the  reason  that  the  court  has  no  juris- 
diction for  the  reason  that  this  suit  was  in- 
stituted in  the  justice  court,  precinct  No.  1 
(place  No.  1),  on  the  3d  day  of  June,  1917,  and 
appears  from  the  file  marks  on  the  complaint 
that  it  is  still  a  pending  suit  therein,  and  was 
first  filed  in  said  court.' " 
.  Then  is  c(9)led  the  said  complaint,  which 
was  sworn  to  by  the  sheriff  before  said  jus- 
tice of  the  peac&  On  the  back  of  It  was  in- 
dorsed by  the  county  clerk  the  number  of  this 
case  In  the  county  court,  properly  styled  and 
filed  by  the  clerk  of  the  county  court  official- 
ly on  Jnne  4,  1917.  There  also  appeared  on 
the  back  of  this  complaint  this: 

"Filed  on  June  8,  1017,  OUn  P.  McWhirter, 
Justice  of  the  Peace,  Precinct  No.  1,  Hunt 
County,  Texas." 

Hie  bill  further  states: 

"And  that  thereupon  the  court  overruled  de- 
fendant's plea  and  motion  to  dismiss  this  cause 
for  want  of  jurisdiction." 

Tto  which  he  excepted.  The  court  explains 
this  bill  in  approving  it  as  follows: 

"That  said  plea  was  not  sworn  as  required  by 
law,  and  further  that  no  testimony  was  offered 
in  support  of  said  motion,  and  further  the  facts 
showed  that  the  warrant  of  arrest  upon  which 
defendant  was  arrested  was  returnable  to  the 
county  court." 

[3]  This  motion  or  plea  of  the  want  at  Ju- 
risdiction was  not  sworn  to  by  any  one.  It 
was  merely  signed  by  appellant's  attorneys. 
It  was  a  mere  pleading.  It  did  not  prove 
itself.  Appellant  offered  no  evidence  to 
prove  It  As  shown,  It  was  presented  to  the 
court  and  required  to  be  acted  upon  by  ap- 
pellant as  a  preliminary  matter  to  even  his 
announcement  in  the  case,  and  prior  to  the 
organization  of  the  Jury  or  trial  of  the  case. 
The  motion  on  its  face  does  not  show  that 
the  county  court  had  no  jurtsdictlon.  It 
was  held  In  Garner  v.  State,  62  Tex.  Cr.  B. 
527,  138  S.  W.  124,  that  under  such  circum- 
stances: 

"It  would  be  incumbent  upon  the  appellant 
to  plead  in  writing,  under  oath,  whatever  facts 
were  necessary  to  show  that  the  court  in  which 
the  trial  was  proceeding  had  no  jurisdiction." 

[4]  Appellant  introduced  no  ev^ence  on 
the  hearing  of  said  motion,  and  Introduced 
none  on  the  trial  of  the  cause.  When  his 
motion  for  new  trial  was  heard,  and  not  till 
then,  did  be  offer  any  evidence  on  this  sub- 
ject This  hearing  was  on  July  24th,  after 
his  trial  and  conviction  on  July  2d.  He  then 
for  the  first  time  Introduced  this  said  cobi- 


plaint  described  above  herein  and  tbe  in- 
dorsement of  the  filing  thereof  by  the  Justice 
of  the  peace  as  copied  above.  He  then  in- 
troduced tbe  Justice  of  the  peace,  who  testi- 
fied that  on  Sunday  evening,  June  8d,  the 
sheriff  phoned  him  to  come  to  his  office;  that 
he  wanted  to  file  some  complaints;  that  when 
he  went  to  his  office  the  sheriff  had  30  or  40 
gaming  cases  and  other  character  of  cases, 
and  In  the  batch  was  the  said  complaint 
against  appellant;  that  quite  a  number  of 
those  othe^  cases  against  other  persons  were 
filed  by  him  at  the  time,  and  that  evening 
be  Issued  a  warrant  for  the  arrest  of  most, 
if  not  all,  of  them  returnable  to  his  court; 
that  he  understood  at  the  time  that  he  took 
jurisdiction  of  them;  that,  however,  the 
next  day,  Jtine  4th,  the  sheriff  phoned  him 
and  asked  him  if  he  understood  those  cases 
were  to  be  tried  in  the  county  court,  and  he 
replied  that  he  understood  they  were  to  be 
tried  in  his  court,  bnt  that  be  wonld  do 
whatever  the  sheriff  wanted  him  to  do  with 
them ;  that  he  then  changed  whatever  war- 
rants he  had  Issued  In  the  cases  from  being 
returnable  to  his  court  and  made  them  re- 
tamable  to  the  county  court;  that  he  thm 
delivered  the  said  complaints  and  warrantii 
to  the  clerk  of  the  county  court;  that  all 
these  cases,  including  this  one  against  appel- 
lant, were  filed  in  the  regular  mannn'  that 
such  cases  are  filed  in  his  ooart  On  crosa- 
examlnatlon  he  swore  that  he  did  not  place 
this  case  against  appellant  on  his  docket  and 
none  of  tbe  others  which  he  sent  to  the  coun- 
ty clerk,  and  that  he  gave  no  number  to 
It  or  any  of  the  others  on  his  docket;  that 
when  they  were  filed  In  the  county  court  they 
were  not  in  shape  for  disposition  in  his  court, 
and  be  could  not  have  disposed  of  them  as 
they  then  were.  On  redirect  examination  he 
swore  it  was  not  his  custom  to  docket  any 
case  filed  in  his  court  until  the  case  was  call- 
ed for  trial  or  a  plea  of  guilty  entered,  and 
that  he  then  docketed  it  All  this  evidence 
came  too  late. 

Appellant  dtes  and  relies  upon  articles 
106  and  624,  C.  C.  P.,  Ex  parte  Holcomb,  60 
Tex.  Cr.  R.  204,  131  S.  W.  004,  and  Gill  t. 
State,  45  Tex.  Cr.  R.  256,  76  S.  W.  575. 

Article  106  gives  justice  courts  original  con- 
current jurisdiction  with  other  courts  in  cases 
where  the  punishment  is  by  fine  only  not  to 
exceed  $200,  except  in  cases  involving  official 
■misconduct.  Article  624  provides  that  if  a 
justice  of  the  peace  Is  disqualified  from  sit- 
ting in  any  criminal  action  pending  before 
him,  he  shall  transfer  it  to  the  nearest  jus- 
tice not  disqualified.  In  the  Olll  Case  a 
prosecution  for  a  misdemeanor  was  filed  in 
the  Justice  court  on  June  3d.  It  seems  that 
it  was  regularly  filed  and  to  be  prosecuted 
therein,  and  that  the  case  was  properly  dock- 
eted and  whatever  entries  were  necessary  to 
be  made  thereabout  by  the  Justice  on  his 
docket  were  made.  On  Jnne  22d  the  Justice 
made  out  a  transcript  of  all  the  proceedings 
had  in  his  court  and  transmitted  It  to^  and 
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they  were  filed  In,  the  county  court,  where 
the  trial  thereof  later  occurred.  In  the 
county  court  appellant  made  a  motion  to  dis- 
miss the  case  because  the  Justice  of  the  peace 
had  no  authority  to  transfer  It  from  his  court 
to  the  county  court  Doubtless  proof  of  all 
these  facts,  as  well  as  the  record  Itself,  show- 
ed all  necessary  facts  to  establish  his  mo- 
tion. It  seems  further  that  the  Justice  was 
transferring  the  case  from  his  to  the  coun- 
ty court  because  of  his  disqualification  to  try 
it  This  court  held  that  under  said  article 
624  he  had  no  right  to  transfer  it  to  the  coun- 
ty cotut  but  It  was  his  duty  to  transfer  It 
to  the  nearest  Justice  of  the  peace  who  was 
not  disqualified.  In  the  Holcomb  Case  appel- 
lant sought  discharge  on  habeas  corpus  from 
a  conviction  in  the  county  court  because  the 
county  court  was  without  Jurisdiction.  The 
complaint  was  in  two  counts.  Both  alleged 
a  misdemeanor  about  the  same  matter,  but 
in  one  the  Justice  court  had  no  Jurisdiction 
because  the  penalty  inT<ATed  not  only  a 
fine,  but  imprisonment  in  the  county  Jail. 
It  was  held  that  even  though  the  complaint 
was  made  before  the  Justice  of  the  peace 
and  filed  by  him,  that  it  was  proper  in  that 
case  to  transfer  the  papers  later  to  the  coun- 
ty court  and  Holcomb  was  denied  any  relief 
on  habeas  corpus. 

[i,  •]  The  Civil  Statutes  (R.  8.  art  10)  ex- 
pressly enact  that: 

"AU  oaths,  affidavits  or  affirmations  necessary 
or  required  by  law  may  be  administered  •  •  • 
by  any  judge  or  clerk  of  a  court  of  record,  Jus- 
tice of  the  peace,  or  by  any  notary  public.*' 

So  that  because  the  complaint  herein  was 
sworn  to  by  the  sheriff  before  the  Justice  of 
the  peace,  that  of  itself  did  not  give  the  Jus- 
tice Jurisdiction  to  try  the  case.  Taking  his 
belated  testimony  on  the  motion  for  new 
trial.  It  was  snflicient  to  show  that  his  plac- 
ing his  file  mark  on  the  complaint  herein 
was  by  mistake  and  under  a  misapprehension 
of  the  facts.  What  he  did  about  it  occur- 
red Sunday  evening.  As  soon  as  his  attention 
was  called  to  the  matter  the  next  morning  by 
the  sheriff  that  this  case  was  not  to  be  tried 
before  him,  but  before  the  county  court  he 
issued  the  warrant  for  appellant's  arrest,  and 
made  It  returnable  directly  to  the  county 
court  and  not  to  his  court  and  at  once 
trannnltted  the  complaint  and  warrant  to 
the  clerk,  where  it  was  proceeded  upon  and 
the  trial  had  as  stated  above.  He  made  no 
entry  whatever  on  his  docket,  and,  of  course, 
not  having  any  entry,  he  made  no  transcript 
of  any  of  the  proceedings  to  the  county 
court  as  was  done  In  the  Gill  Case.  Thus 
his  testimony  would  show  that  as  a  matter 
of  fact  Jurisdiction  of  this  case  had  not 
really  attached  in  his  court  The  county 
court  unquestionably  had  Jurisdiction  of  the 
grade  of  ofifense  charged  herein. 

£7]  Article  63  provides  that  when  two  or 
more  courts  have  concurrent  Jurisdiction  of 
any  crftense,  the  court  which  first  gets  Juris- 


diction shall  retain  it  to  the  fficdosion  of  all 
other  courts.  Of  course,  under  this  statute,  If 
the  Justice  court  acquired  proper  Jurisdiction 
of  the  case  and  that  fact  bad  been  alleged 
and  proven  by  appellant  at  the  Tproper  time, 
then  the  Justice  of  the  peace  should  have  re- 
tained Jurisdiction  and  disposed  of  the  casa 
Appellant  failed  to  prove  this  in  proper  time, 
and  the  testimony  heard  on  the  motion  for 
new  trial  would  Justify  the  conclusion  that 
the  Justice  of  the  peace  did  not  acquire  Juris- 
diction to  try  the  case,  but  that  the  county 
court  did.  Hence  the  court  did  not  err  in 
overruling  appellant's  motion  for  new  trial, 
complained  of  in  this  bill. 

The  evidence  without  contradictiMi  clearly 
showed,  as  stated  above,  that  appellant  gam- 
bled in  two  distinct  games  at  different  times 
during  Saturday  night  June  2d;  the  first 
early  in  the  night,  which  made  It  on  June 
2d,  and  the  last  some  time  after  midnight 
which  made  it  on  June  3d. 

The  Judgment  is  affirmed. 


MAIN  et  ux.  V.  CARTWBIGHT.     (No.  778.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Jan.  17,  1918.    Rehearing  Denied 

Feb.  14,  1918.) 

1.  BOUNDABIES     4=»43  —  JUDOMBIIT— FAILUBE 

TO  Settle  Issue  of  Boundabt. 
Judgment  in  a  boundary  suit  not  identify- 
ing the  grantee  or  the  block  in  which  the  land 
is  situated,  and  leaving  the  dividing  line  un- 
settled, is  insufficient  to  settle  the  rights  of  the 
parties. 

2.  APPEAL  AND  EBROB  4=>719(8)— ASSIONUENT 
OF   EBBOB— iNSDFnCIENT    JUDGMENT. 

Insufficiency  in  the  judgment  in  a  bound- 
ary suit,  in  that  it  does  not  settle  the  issue  of 
boundary,  is  fundamental  error,  necessitating 
reversal,  though  not  assigned. 

3.  Public  Lands  «=>175(1)  —  Location  bi 
Railroad— Vacant  Land — "Titled  Land" 
—"Land  Bj<juitablt  Owned.'* 

Where  a  section  of  land  had  not  been  pat- 
ented to  one  railroad  when  another  section 
overlapping  to  an  extent  was  located  for  anotli- 
er  railroad,  on  that  date  the  first  section  was 
not  "titled  land,"  and  was  not  "equitably  own- 
ed" by  the  first  railroad,  within  Const  art  14, 
§  2,  providing  that  all  genuine  land  certificates 
heretofore  or  hereafter  issued  shall  be  located 
only  upon  vacant  and  unappropriated  public 
domain,  and  not  upon  any  land  titled  or  equi- 
tably owned  under  color  of  title  from  the  sov- 
ereignty of  the  state, 

nSd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Titled.] 

4.  Judgment  i6=>712  —  Pebsons  Affected  — 
One  Not  a  Pabtx. 

Where  a  railroad  was  not  a  party  to  the 
suit  in  which  the  state  recovered  a  section  of 
land  from  another  railroad,  its  title  to  its  own 
section  of  land  overlapping  the  other  was  not 
affected  by  the  judgment 

5.  BouNDABisa  ®=93(6> — Unmabxed  Cobneb 
OB  Line  as  Contbollinq  Coubbes  and  Dts- 

TANCE8. 

An  unmarked  comer  or  line  is  sometimes 
accorded  the  dignity  of  an  artificial  object,  and 
permitted  to  control  a  course  and  distance  call, 
but  such  controlling  effect  is  not  always  given. 
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ft  BouNDABjxs  9=964(6)— Location  bt  Rail- 
road —  PtasUMPTIOK    AS   TO    LOCATION    OF 

Lines  on  Gbot7nd  by  Subvetob. 
Where  there  is  nothing  to  indicate  that  the 
Bnrveyor  did  not  actually  survey  the  lines  of 
a  section  of  public  lands  located  by  a  railroad, 
and  locate  the  same  upon  the  ground,  the  pre- 
sumption obtains  that  he  did  so,  particularly 
where  he  fixed  the  location  of  one  corner  by 
reference  to  natural  objects. 
7.  Public  Lands  «=>175(1)  —  Locations  — 

OORBEOTION    or    FlELD    NOTES  —   LAND    BE- 

LONoiNO  TO  School  Fund. 
Land  located  by  a  railroad  and  recovered  by 
the  state  and  so  belonging  to  the  permanent 
school  fund  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  5385,  was  appropriated  land,  and 
it  was  not  lawful  for  the  Land  Commissioner 
to  correct  the  field  notes  thereof  to  reduce  its 
acreage  and  take  from  it  land  belonging  to  the 
fund  and  in  effect  give  it  to  another  survey 
owned  by  an  individual. 

Appeal  from  District  Court,  Presidio  Coun- 
ty;   Jos.  Jones,  Judge. 

Suit  by  T.  3.  Cartwrlght  against  A.  B. 
Main  and  wife.  From  a  Judgment  for  plain- 
tiff, defendants  appeal  Reversed  and  re- 
man4ed. 

O.  E.  Mead  and  H.  H.  KUpatrick,  both  of 
Marfa,  for  appellants.  Belcher  &  Sntton, 
of  Marfa,  C.  C.  Bfilcfaer,  of  Del  Rio,  C.  R. 
Sutton,  of  Marfa,  J.  A.  Stephens,  of  Benja- 
min, and  Ode  Speer,  of  Ft  Worth,  for  app^- 
lee. 

HIGGINS,  J.  AppeUee,  Cartwrlght,  brought 
this  suit  In  the  ordinary  form  of  trespass 
to  try  title,  the  premises  sued  for  being  de- 
scribed as  follows: 

"Survey  No.  529,  block  8,  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company  grant  in 
Presidio  county,  Texas,  and  described  by  metes 
and  bounds  as  follows:  'Beginning  at  the  N.  W. 
comer  of  survey  No.  528  said  block;  thence 
N.  1,900.  vrs.  to  stake  and  mound;  thence  E. 
1,900  vrs.  to  stake  and  mound ;  thence  S.  1,900 
vrs.  to  stake  and  mound;  thence  W.  1,900  vrs. 
to  place  of  beginning." 

Defendants,  Main  and  wife  answered  by 
general  denial  and  plea  of  not  guilty.  The 
case  was  tried  before  the  court  upon  agreed 
facts.  The  trial  court  adopted  the  agreed 
statement  as  his  findings  of  fact,  and  the  ap- 
peal Is  submitted  for  review  upon  such  find- 
ings.   Such  findings  are  as  follows: 

"(1)  It  ia  agreed:  That  the  plaintiff  is  the 
owner  of  survey  No.  629,  block  No.  8,  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Com- 
pany, grant  located  in  Presidio  county,  Tex. 
That  said  survey  was  located  for  the  said  Gal- 
veston, Harrisburg  k  San  Antonio  Railway 
Company  on  July  7,  1875,  by  L.  E.  Edwards, 
deputy  surveyor  of  El  Paso  district,  and  ap- 
proved by  A.  H.  French,  surveyor  of  the  El 
Paso  district.  That  said  survey,  as  originally 
located  on  the  ground  by  said  surveyor  and  de- 
scribed by  the  original  field  notes  as  follows: 
'Situated  in  El  Paso  district,  on  the  waters  of 
AJameto  Ck.  a  tributary  of  Rio  Grande  river 
about  '  miles  from  Ft  Davis  and  known 

as  survey  No.  529,  in  block  8 ;  beginning  at  the 
N.  W.  Cfor.  survey  528 ;  thence  N.  1,900  vrs.  to 
St  and  m.,  thence  E.  1,900  vrs.  to  st  and  m., 
thence  S.  1,900  vrs.  to  St.  and  m. ;  thence  W. 
1,900  VT8.  to  St  and  m.'    That  said  section  No. 


529  was  recovered  fr«m  the  Galveston.  Harris- 
burg &  San  Antonio  Railway  Company  by  the 
state  of  Texas  in  the  cause  of  the  state  of  Texas 
V.  Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Coinpany  In  the  district  court  of  Val  Verde 
county,  Tex.,  which  said  judgment  was  affirmed 
by  the  Supreme  Court  of  Tex.,  June  27,  1891. 
That  said  section  of  land  was  afterwards  placed 
on  the  market  as  state  public  school  lands,  and 
sold  to  V.  A.  Haffard  August  28,  A.  D.  1909, 
as  640  acres,  and  the  plaintiff  became  the  owner 
by  a  regular  chain  of  transfer,  and  is  now  the 
owner  of  same. 

"(2)  That  the  ^fendants,  A.  B.  Main  and 
wife,  Mrs.  L.  Main,  are  the  owners  of  survey 
No.  9,  in  block  347,  T.  C.  Ry.  Co.  grant  situated 
in  Presidio  county,  Tex.  That  said  survey  No. 
9  was  located  for  the  T.  0.  Ry.  Co..  by  S.  A. 
Thompson,  d^uty  surveys  of  Presidio  coun- 
ty, Tex.,  on  June  «,  1882,  and  by  the  original 
field  notes  of  said  survey  was  located  and  de- 
scribed as  follows:  'Beginning  at  a  stake  and 
mound  one  mile  south  of  the  S.  W.  comer  of 
survey  No.  7,  in  this  block  for  the  N.  W.  cor- 
ner of  this  survey;  thence  south  1,900  vrs.  built 
a  rock  mound  3  ft.  high  long  rock  marked  A. 
in  center  of  mound,  at  the  N.  W.  corner  of  sur- 
vey No.  529  in  Block  8,  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company,  for  the  S.  W. 
corner  of  this  survey,  from  whence  a  clump  of 
oaks  brs.  S.  485^'"  E.  and  a  double  oak  brs. 
38>^<»  E.  about  220  vrs. ;  thence  E.  1,900  vrs.  to 
a  rock  mound  for  the  S.  E.  comer  of  this 
survey;  thence  north  1,900  vrs.  to  a  rook 
mound  composed  of  4  large  rocks  for  the  N.  £. 
comer  of  this  survey,  from  which  the  west  end 
of  a  ledge- of  rock  in  valley,  brs.  N.  9  E.  and 
an  oak  15"  in  dia.  brs.  S.  48%  E.  800  vrs.; 
thenee  west  1,900  vra  to  the  place  of  beginning.* 
That  the  defendants  are  the  owners  of  said 
survey  No.  9. 

"(3)  That  there  is  a  conflict  of  826  varas  be- 
tween block  No.  8  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  and  block  347 
Texas  Central  Railway  Company  grants. 

"(4)  That  section  No.  10,  block  347,  Texas 
Central  Railway  Company  grant  which  was  sur- 
veyed for  the  public  free  school  fund  by  virtue 
of  certificate  for  survey  No.  9,  contains  640 
acres,  and  that  for  the  purpose  of  correcting 
survey  No.  9,  so  as  to  make  it  contain  640 
acres,  the  Commissioner  of  the  General  Land 
Office  of  the  state  of  Texas  requested  a  rosur- 
vcy  of  survey  No.  529, 'block  8,  Galveston.  Har- 
risburg &  San  Antonio  Railway  Company, 
which  corrected  survey  was  made  in  Septemb^, 

1907,  and  said  field  notes  filed  for  record  March 

1908,  and  approved  April  1,  1908,  by  Commis- 
sioner of  the  General  Land  Office  for  361.2 
acres.  That  by  said  corrected  field  notes  said 
survey  No.  529  is  described  as:  'Beginning  at 
the  N.  W.  comer  of  survey  Na  528;  thence 
north  1,074  vrs.;  thence  east  1,900  vrs. ;  thence 
west  1,900  vrs.  to  the  place  of  beginning.'  That 
said  corrected  field  notes  are  recognized  by  the 
Commissioner  of  the  General  Lend  Office  as 
the  correct  field  notes  for  said  survey  No.  529. 
That  the  distance  from  the  S.  W.  corner  of  sur- 
vey No.  7,  in  block  347,  Texas  Central  Railway 
Company  to  the  northwest  comer  of  survey  No. 
529,  block  No.  8,  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company,  is  1,074  varas, 
and  that  the  distance  from  the  northeast  cor- 
ner of  said  survey  No.  629  to  the  northeast 
corner  of  said  survey  No.  9  Is  1,074  vrs. 

"(5)  7%at  said  survey  No.  9,  in  block  347. 
Texas  Central  Railway  Company,  as  patented 
by  the  state  of  Texas,  to  the  grantors  of  the  de- 
fendants herein  on  March  1,  1884,  as  being  1,- 
900  varas  square  and  containing  640  acres. 

"(6)  It  is  further  agreed  by  the  parties  hereto 
that  the  only  question  involved  in  this  suit 
is  a  question  of  boundary." 
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Upon  the  flndlnga,  the  court  made  the  fol- 
lowing condnslons  of  law : 

"1.  The  question  in  the  case  1b,  Was  it  lawfal 
to  so  correct  the  field  notes  of  the  original  Gral- 
Teston,  Harrisbure  &  San  Antonio  Railwa; 
Company,  aurrey  No,  528,  block  8,  it  being  land 
belonging  to  the  general  school  fond  so  as  to  re- 
duce its  quantity,  and  give  it  less  than  was  call- 
ed for  by  Ha  original  field  notes,  and  thereby 
take  from  It  the  land  in  controversy  and  give 
it  to  an  individual  survey?  There  are  several 
BtatDtes  which  faave  a  bearing  upon  thia  ques- 
tion. Article  S886  provides  that:  'In  all  cases 
where  said  land,  or  any  portion  thereof,  has 
been  surveyed  into  tracts  of  640  acres,  more  or 
less,  and  field  notes  tbereot  returned  and  filed 
in  the  General  Land  Office,  the  same  is  hereby 
declared  a  sufficient  designation  of  said  land ; 
and  Uie  Commissioner  of  the  General  Land  Of- 
fice shall  dispose  of  the  same  by  the  surrey  and 
block  numbers  contained  in  said  field  notes.' 
This  article  taken  in  connection  with  the  act 
of  February  8,  1883,  which,  in  effect,  declares 
that  all  locations  of  public  land  surveyed  for 
the  benefit  of  the  public  free  schools  are  valid, 
whether  the  eertlncates  by  which  they  wer« 
located  were  "void"  or  voidable,  valid  or  in- 
valid. And  the  Act  of  March  22,  1889,  which, 
in  effect  declares  that  all  lands  embraced  with- 
in the  surveys  located  by  virtue  of  the  certifi- 
cates of  the  class  by  virtue  of  which  the  sur- 
vey in  question  was  located  are  withdrawn  from 
the  mass  of  the  public  domain,  and  the  subse- 
quent provisions  of  the  statute  declare  that  all 
excess  of  said  surveys  shall  beloiw  to  the  public 
free  school  fund,  and,  providing  how  those  sur- 
veys that  belong  to  individuals  may  be  cor- 
rected so  as  to  ascertain  this  excess,  clearly 
forbids  the  Commissioner*  of  the  General  Land 
OflSce  from  making  any  correction  on  the  said 
survey  which  would  reduce  the  area  or  quan- 
tity of  the  land  called  for.  Especially  Is  thia 
true  where  it  is  attempted,  as  in  this  case,  to 
reduce  survey  529  in  order  to  give  a  junior  indi- 
vidual survey  made  by  virtue  of  entirely  differ- 
ent certificates  its  full  complement  of  land. 
Frlsbie  v.  Smith,  18  Tex.  Civ.  App.  884,  85  S. 
W.  336. 

"(2)  In  so  far  as  survey  No.  9,  block  347, 
Texas  Central  Railway  Company,  claimed  by 
the  defendants  to  overlap  survey  No.  529,  block 
8,  Galveston,  Harriaburg  &  San  Antonio  Rail- 
way Company,  belonging  to  the  plaintiff,  the 
same  is  void  under  the  provisions  of  section  2, 
art  l4,  of  the  Constitution  of  the  state  which 
provides  'that  an  genuine  land  certificates  here- 
tofore or  hereafter  issued  shall  be  located,  sur- 
veyed or  patented,  only  upon  vacant  and  unap- 
propriated public  domain,  and  not  upon  any 
land  titled  or  equitably  owned  under  color  of  title 
from  the  sovereignty  of  the  state,  evidence  of 
the  appropriation  of  which  is  on  the  county  rec- 
ords or  in  the  General  Land  Office.' 

"(3)  Since  it  is  agreed  that  survey  No.  529 
claimed  by  the  plaintiff  was  located  on  the 
ground  by  the  8orvey6r,  and  was  awarded  to 
Uie  plaintiff  for  640  acres,  and  the  defendants* 
survey  No.  9  calls  to  connect  on  to  the  north- 
west corner  of  plaintiff's  survey  No.  529,  and 
to  conform  with  its  lines  as  actually  placed  on 
the  gronnd,  I  hold  as  a  matter  of  law  that  the 
call  lor  plaintiff's  corners  and  lines  are  superior 
to  the  calls  for  course  and  distance,  and  there- 
fore that  its  lines  cannot  be  extended  so  as  to 
lap  over  plaintiff's  survey  529  as  contended  for 
in  this  case. 

"(4)  Tt  is  my  opinion  under  the  agreed  facts 
that  plaintiff  is  entitled  to  recover  the  land  em- 
braced in  the  original  field  notes  of  survey  520, 
Galveston,  Harrisburg  &  San  Antonio  Railway 
Company,  block  No.  8,  and  judgment  is  accord- 
ingly entered." 

The  Judgment  recites  that  the  court  was 
of  the  opinion  that  plaintiff  was  entitled  to 
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recover  the  lands  sued  for,  and  entered  Judg- 
ment accordingly,  describing  the  land  as  fol- 
lows: 

"Beginning  at  the  N.  W.  corner  of  survey  No. 
528  said  block;  thence  N.  1,000  vrs.  to  stake 
and  mound ;  thence  E.  1,900  vrs.  to  stake  and 
mound;  thence  S.  1,900  vrs.  to  stake  and 
mound ;  tlimce  W.  1,900  vra.  to  place  of  begin- 
ning." 

From  this  Judgment  Main  and  wife  appeal. 
To  show  the  situation  on  the  ground  a  plat 
is  hereto  attached. 

laru.  AtH   iBT* 


if 
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Opinion. 

[1]  From  the  statement  made,  it  Is  ap- 
parent that  this  is  a  boundary  suit  Involving 
the  location  of  the  dividing  line  between  sec- 
tion 529  and  section  9.  The  description  of 
the  land  in  the  Judgment  is  not  even  as  com- 
plete as  that  given  in  the  petition.  It  does 
not  identify  the  grantee  or  the  block  in 
which  the  same  is  situate.  Possibly,  how- 
ever, in  this  particular  it  would  be  aided  by 
the  petition.  Conceding  this  to  be  true,  the 
iBBue  of  boundary  remains  unsettled.  The 
Judgment  leaves  the  location  o£  the  dividing 
line  unsettled  and  the  case  Just  where  it 
started.  The  description  by  metes  and 
bounds  simply  follo\\'s  the  original  field  notes. 
The  location  of  the  disputed  line  is  not  es- 
tablished and  fixed  by  reference  to  any 
known  and  readily  identified  permanent  ob- 
ject. Any  ofllcer  undertaking  to  execute  a 
writ  of  possession  would  have  to  constitute 
himself  the  court  and  Jury  and  determine 
the  location  of  the  north  line  of  section  629. 
Dnder  the  authorities,  It  is  well  settled  that 
in  a  boundary  suit  the  description  contained 
in  this  Judgment  is  Insufficient  to  settle  the 
rights  of  the  parties.  Reed  v.  Cavett,  1  Tex. 
CiT.  App.  164,  20  S.  W.  837;  Jones  .v.  An- 
drews, 72  Tex.  5,  9  S.  W.  170;  Edwards  v. 
Smith,  71  Tex.  156,  9  S.  W.  77;  Merrell  v. 
Kenney,  45  S.  W.  423;  Bank  v.  Webb,  60 
Tex.  ClT.  App.  321,  128  S.  W.  426;  Wllhelm 
V.  Baumann,  63  Tex.  Cly.  App.  146,  188  S.  W. 
292;  Johnson  v.  Gary,  157  S.  W.  237;  Bailey 
V.  Baker,  42  S.  W.  124. 

[2]  This  error  is  not  assigned  or  called  to 
our  attention  In  any  way,  but  it  is  plainly 
apparent  upon  the  face  of  the  record.  It 
would  be  an  idle  ceremony  to  affirm  a  Judg- 
ment which  has  failed  to  settle  the  contro- 
versy. The  Insufllciency  of,  and  error  in,  the 
Judgment  Is  fundamental,  and  necessitates 
a  reversal  even'  thou^  it  is  not  assigned. 
Houston  Oil  Co.  v.  Kimball,  103  Tex.  94,  122 
8.  W.  533,  124  S.  W.  85;  Oar  v.  Davis,  105 
Tex.  479,  151  S.  W.  794 ;  Wilson  y.  Johnson, 
94  Tex.  272,  60  S.  W.  242;  City  of  San 
Antonio  V.  Talerlco,  98  Tex.  151,  81  S.  W. 
618 ;  Hahn  v.  EeUogg,  42  Tex.  Clr.  App.  63C, 
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94  S.  W.  889;  Glbaon  v.  Pierce,  146  8.  W. 
083;    Adams  t.  Falrcloth,  97  S.  W.  607. 

Upon  the  legal  questions  arising  In  the 
case  appellee  urges  in  support  of  tbe  Judg- 
ment rendered  In  his  favor,  tbe  following 
propositions : 

"(1)  The  judgment  of  the  trial  court  is  right, 
and  should  be  affirmed.  In  ao  far  as  survey  No. 
9.  block  347,  Texas  Central  Railway  Company, 
claimed  by  appellants,  overlaps  survey  No.  529, 
block  8,  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  belonging  to  appellee,  the 
same  is  void  under  the  provisions  of  section  2, 
art.   14,  of  the  Constitution  of  the  state. 

"(2)  Moreover,  upon  the  recovery  by  the  state 
of  survey  529,  from  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company,  the  entire 
survey  as  previously  surveyed  immediately  be- 
came donated  and  set  apart  to  the  public  free 
school  fund  of  the  state  by  virtue  of  the  legis- 
lative intent,  and  was  never  at  any  time  there- 
after 'vacant  and  unappropriated  public  do- 
main,' subjecl;  to  appellants'  location,  survey 
or  patent. 

"(3)  The  judgment  of  the  trial  court  shall  be 
affirmed  for  the  further  reason  that  survey  No. 
529  was  located  on  the  ground  by  the  surveyor, 
and  was  awarded  to  appellee  for  640  acres,  and 
tbe  appellants'  survey  No.  9  calls  to  connect 
with  the  comer  of  appellee's  survey  and  to  con- 
form with  its  lines  as  actually  placed  on  the 
ground,  and  such  calls  for  corners  and  lines 
actually  made  on  the  ground  are  superior  to 
calls  for  corners  and  distances,  for  which  reason 
the  lines  of  survey  8  cannot  be  made  to  extend 
BO  as  to  overlap  appellee's  survey  No.  620,  as 
contended  for  by  appellants." 

Section  2,  art  14,  of  the  Constitatlon  oon- 
tains  the  following  language: 

"Provided,  that  all  genuine  land  certificates 
heretofore  or  hereafter  issued  shall  be  located, 
surveyed  or  patented,  only  upon  vacant  and  un- 
appropriated public  domain,  and  not  upon  any 
land  titled  or  equitably  owned  under  color  of 
title  from  the  sovereignty  of  the  state,  evidence 
of  the  appropriation  of  which  is  on  the  county 
records  or  in  the  General  Land  Office ;  or  when 
the  appropriation  is  evidenced  by  tbe  occupation 
of  the  owner,  or  of  some  person  holding  for 
him." 

By  arUcle  5385,  Vernon's  Sayles'  ClvU 
Statutes,  It  Is  declared: 

"All  lands  heretofore  set  apart  under  the  Con- 
stitution and  laws  of  Texas,  and  all  of  the  un- 
appropriated public  domain  remaining  in  the 
state  of  Texas,  of  whatever  character,  and 
wheresoever  located,  including  any  lands  here- 
after recovered  by  the  state,  except  that  includ- 
ed in  lakes,  bays  and  islands  along  the  Gulf 
of  Mexico  within  tidewater  limits,  is  set  apart 
and  granted  to  the  permanent  school  fund  of 
the  state  ;  and  all  such  lands  heretofore  or  here- 
after recovered  from  railway  companies,  firms, 
persons,  or  other  corporations  by  the  state,  by 
salt  or  otherwise,  and  _  constituting  a  part  of 
said  school  fund  as  herein  provided,  shall  be  dis- 
posed of  as  other  school  lands,  except  as  other- 
wise provided  by  law.  In  all  cases  where  said 
lands,  or  any  portion  thereof,  has  been  surveyed 
into  tracts  of  six  hundred  and  forty  acres,  more 
or  less,  and  field  notes  thereof  returned  to  and 
filed  in  the  general  land  office,  the  same  is  here- 
by ^declared  a  sufficient  designation  of  said  land  ; 
and  tbe  commissioner  of  the  general  land  office 
shall  dispose  of  the  same  by  the  survey  and 
block  numbers  contained  in  said  field  notes." 

The  act  of  February  3,  1883  (Gen.  Laws, 
p.  4),  provides: 

"An^  and  all  public  lands  heretofore  surveyed 
by  railroads  for  corporations  or  any  company 
or  any  person  in  this  state,  for  the  benefit  of  the 


public  free  schools  of  this  state,  by  virtue  of  any 
certificate,  valid  or  invalid,  void  or  voidable, 
be,  and  the  game  are  hereby  declared  to  be  lands 
belonging  to  the  public  free  schools  of  this 
state.'* 

By  Act  of  March  22,  1889,  General  Laws, 
page  103,  it  is  declared: 

"That  all  surveys  and  blocks  of  surveys  here- 
tofore made  by  virtue  of  valid  alternate  script 
be  and  the  same  are,  hereby  declared  to  segre- 
gate from  the  mass  of  the  public  domain  all  the 
land  embraced  in  said  surveys  or  blocks  of 
surveys  as  evidenced  by  the  corners  and  lines 
of  same,  or  by  calls  for  natural  or  artificial  ob- 
jects, or  the  calls  for  the  comers  and  boundaries 
of  other  surveys,  or  by  the  mans  and  other  rec- 
ords in  the  General  Land  Offi%.  That  all  ex- 
cess in  said  surveys  or  blocks  of  surveys  are 
hereby  donated  and  declared  to  belong  to  the 
public  free  school  f nnd  of  tbe  state ;  and  it  shall 
be  the  duty  of  the  commissioner  of  tbe  General 
Land  Office  to  ascertain,  by  any  and  all  means 
practicable  the  existence  and  extent  of  such 
excesses,  and  to  provide  for  and  direct  each 
surveys,  or  corrected  surveys,  as  may  be  nec- 
essary tor  this  purpose." 

[3, 4]  The  foregoing  constitutional  and 
statutory  provisions,  as  well  as  tbe  cases  of 
Day  L.  ft  C.  Co.  v.  State,  68  Tex.  526,  4  S.  W. 
865,  and  Frisbie  y.  Smith,  13  Tex.  Civ.  App. 
884,  36  S.  W.  336,  are  relied  upon  by  a^el- 
lee  as  supporting  the  flirst  two  propositions, 
but  under  the  facts  presented  they  have  no 
application.  Under  the  agreed  facts,  it  ap- 
pears that  this  land  was  recovered  by  the 
state  by  Judgment  rendered  in  the  district 
court  of  Val  Verde  county,  affirmed  by  tbe 
Supreme  Court  Jmie  27,  1891.  See  Railway 
Company  v.  State,  81  Tex.  572,  17  S.  W.  67. 
In  appellants'  brief  it  is  stated  that  tbe 
agreement  is  erroneoas  In  stating  that  the 
land  was  recovered  by  the  state  in  tbe  above- 
mentioned  suit,  and  that  In  fact  It  was  re- 
covered in  another  suit  in  the  District  Court 
of  Val  Verde  county,  namely,  the  case  of 
O.,  H.  &  8.  A.  Ry.  Go.  v.  State,  reported  in 
34  S.  W.  747,  and  36  S.  W.  111.  It  makes 
no  difference  in  which  suit  tbe  reoorery  was 
had.  In  either  event  the  recovery  was  based 
upon  the  fact  that  tbe  certificate  by  virtue 
of  which  section  629  was  located  was  un- 
lawfully issued.  Section  529  was  located  in 
1876,  but  in  view  of  the  holding  of  tbe  coart 
upon  the  recovery  of  the  land  by  tbe  state, 
such  location  was  Invalid.  So  far  as  the 
record  discloses,  the  section  had  not  been 
patented  to  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  in  1882,  when  sec- 
tion 9  was  located  for  tbe  Texas  Central 
Railway  Company.  On  that  date  It  was  not 
titled  land,  nor  was  it  equitably  owned  by 
the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company,  within  the  meaning  of 
section  2,  art.  14,  of  the  Constitution.  Mc- 
Leary  v.  Dawson,  87  Tex.  524,  29  S.  W. 
1044;  Adams  v.  Railway  Company,  70  Tex. 
252,  7  S.  W.  729;  Kennedy  Pasture  Co.  v. 
State,  106  S.  W.  287;  Hanrlck  v.  Dodd,  62 
Tex.  75.  So,  by  its  location  in  1882,  the 
Texas  Central  Railway  Company  acquired 
the  equitable  title  to  the  disputed  Btt^  <rf 
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land,  and  by  the  iasuonce  of  the  patent  in 
1884  the  said  Texas  Central  Railway  Com- 
pany acquired  both  the  legal  and  equitable 
title.  The  Teza»  Central  Railway  Company 
was  not  a  party  to  the  suit  in  which  the 
state  recovered  section  529,  so  its  title  to  the 
land  was  in  no  wise  affected  by  the  Judgment 
in  that  case.  The  disputed  strip  thus  did  not 
pass  to  the  school  fund  upon  the  recovery 
by  the  state  against  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company,  but 
belonged  to  the  Texas  Central  Railway  Com- 
pany, and  the  statutes  and  constitutional 
provision  quoted  above  have  no  application. 
The  same  is  true  of  Bay  Ix  &  G.  Co.  t.  State 
and  Frisbie  v.  Smith. 

[6]  Under  this  view  of  the  case,  the  only 
remaining  question  relates  to  the  location 
of  the  south  line  of  section  9.  The  trial 
court  C(Micluded  as  a  matter  of  law  that  since 
surrey  629  was  actually  located  aa  the 
ground,  and  since  the  field  notes  of  survey 
9  call  for  a  connection  with  the  northwest 
comer  of  survey  929,  and  conforms  with  the 
north  line  thereof  as  actually  placed  on 
the  ground,  such  call  was  superior  to  the 
course  and  distance  call  in  the  location  of 
survey  9,  and  that  the  south  line  of  9  could 
not  be  extended  so  as  to  overlap  529.  Under 
aomo  drcomstances  this  conclusion  of  the 
court  would  have  been  proper.  An  unmark- 
ed comer  or  line  is  sometimes  accorded  the 
dignity  at  an  artificial  object,  and  permitted 
to  control  a  course  and  distance  call.  Mad- 
dox  Bros.  V.  Fenner,  79  Tex.  279,  15  S.  W. 
287;  Thatciier  t.  Matthews,  101  Tex.  122, 
105  S.  W.  817.  But  such  controlling  effect 
is  not  always  given.  Gerald  v.  Freeman,  68 
Tex.  201,  4  &  W.  256;  Gregg  v.  HiU,  82 
TBX.  405,  17  S.  W.  838. 

[1]  In  the  instant  case  the  northwest  cor- 
ner of  529  and  the  north  line  thereof  can 
only  be  located  by  running  1,000  vans  north 
from  the  northwest  comer  of  survey  628. 
Tbe  southwest  comer  of  9,  which  calls,  for 
the  northwest  comer  of  629,  Is  marked  by 
natural  objects.  There  is  nothing  to  indi- 
cate that  the  Surveyor  Thompson  did  not 
actually  survey  tbe  lines  of  9  and  locate 
same  upon  the  ground.  In  this  condition  of 
the  record  the  presumption  obtains  that  he 
did  do  BO.  Cases  dted,  3  Michle,  Digest,  pi>. 
87,  88.  This  presumption  is  strengthened  by 
tbe  particularity  with  which  he  fixed  the 
location  of  the  southwest  comer  by  reference 
to  natural  objects.  As  we  construe  the  find- 
ings, survey  0  as  actually  surveyed  and  lo- 
cated by  tbe  surveyor  overlapped  529  a  dis- 
tance of  826  varae.  Tbe  object  of  all  rules 
formulated  by  the  courts  f^r  locating,  fix- 
ing, and  determining  boundaries  lias  been  to 
ascertain  and  discover,  if  possible,  the  foot- 
steps of  the  surveyor,  and  in  this  way  identi- 
fy the  survey  actually  made.  Since  the  pre- 
snniptlon  obtains  that  survey  9  was  actually 
located  <m  the  ground,  the  southwest  corner 


thereof  marked,  and  since  tbe  findings  clear- 
ly indicate  that,  as  actually  located,  it  over- 
lapped section  529  by  826  varas,  the  court 
therefore  erred  in  giving  controlling  effect 
to  the  unmarked  corner  and  line  of  529  over 
tUe  distance  calls  in  9. 

Upon  retrial,  tf  It  be  established  that  tbe 
south  line  of  9  as  actually  surveyed  over- 
lapped the  north  end  of  529,  then  the  dis- 
tance call  shall  prevail  over  the  call  for  the 
northwest  comer  and  north  line  of  529,  and 
Cartwrlght  is  not  entitled  to  recover. 

[7]  On  the  other  hand,  if  there  was  no  such 
overlapping  then  section  529,  having  been  re- 
covered by  the  state,  became  land  belonging 
to  the  permanent  sdiool  fund.  Article  5385, 
supra.  As  such,  it  was  appropriated  land 
(Day  L.  &  C.  Co.  v.  State,  supra),  and  it  was 
not  lawful  for  the  land  commissioner  to  cor- 
rect the  field  notes  thereof  so  as  to  reduce 
its  acreage  and  take  fr<»n  It  land  belon^ng 
to  such  fund  and  in  effect  give  it  to  another 
survey  owned  by  an  individual.  Under  such 
circumstances,  the  correction  was  without 
lawful  warrant,  and,  Cartwrlght  having  pur- 
chased the  survey  as  containing  640  acres, 
he  is  entitled  to  recover. 

The  corrected  field  notes  of  529  given  in 
paragraph  4  of  the  findings  have  a  missing 
call,  but  it  is  readily  supplied.  There  is  al- 
so In  said  paragraph  a  manifest  error  in  tbe 
stated  distance  from  the  southwest  comer 
of  survey  7  to  the  northwest  comer  of  sur- 
vey 529,  but  it  is  of  no  Importance. 

Reversed  and  remanded. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  of  Judges  assisting  tbe  Su- 
preme Court 


GONZALBS  et  al.  v.  FLORES.     (No.  5950.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  23,   1918.     On   Motion   for 

Rehearing,  Feb.  13,  1918.) 

1.  Appkal  and  Ebbob  ©=>215(1)— Review  — 

INSTKUCTIONS— NkOEBSITY    OP    ObJECTIOIT. 

Appellants,  having  failed  to  object  to  the 
charge  of  the  court  cannot  contend  on  appeal 
that  there  is  no  evidence  to  support  verdict 
and   judgment. 

2.  Repuivin   4=3126—Seque8IBATion— Judg- 
ment ON  Bond— Evidence. 

Under  Rev.  St.  1911,  art.  7106,  providing 
for  a  Bummary  judgment  against  sureties  on  re- 
plevin bond,  if  suit  is  decided  against  defendant 
the  introduction  of  the  bond  in  evidence  is  un- 
necessary. 

3.  Appeai.  and  Erbob  4=31050(3)— Habmless 
EhiRoB  not  Affectiro  Result. 

Tbe  introduction  in  evidence  of  tbe  replev- 
in bond,  without  tbe  application  for  writ  of 
sequestration  in  summary  proceeding  for  judg- 
ment against  the  surety  on  tbe  bond  under  Rev. 
St.  1911,  art.  7106,  ia  harmless  error;  the  in- 
troduction of  such  bond  being  unnecessary. 

4.  Replevin    e=>135  —  Judgment    aoainst 
SuBETT— Question   fob  the  Coubt. 

The  question  whether  judgment  should  be 
rendered  against  sureties  on  replevin  bond  ia  ex- 
clusively for  the  court. 
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B.  Rkpleviw   ♦=»188  — Fiwdinob— VAUDirr 
OF  Bond. 
Where  the  replevin  bond  ia  copied  into  the 
judgment    and     recovery    thereon     decreed     it 
amounts  to  a  finding  that  the  bond  is  valid. 

6.  Replevin  *=>135— Bond— Judgment  and 
Review — Pbesumption. 

A  replevin  bond,  valid  on  ita  face  and  ad- 
judged valid,  will  not  be  presumed  invalid  be- 
cause of  an  order  quashing  the  writ  of  aeqaes- 
tration  or  other  defect  not  shown  and  not  urged 
on  motion  for  new  trial. 

7.  Appeal  and  Erbob  <8s9l,069(2)— Habmlbss 
Ebbor  —  Deliberation  of  Jubt  —  Taking 
papeb8  to  juby  roou. 

That  a  jury,  on  considering  verdict,  took 
with  them  m^oranda  in  Spanish  from  which 
plaintifif  testified,  but  which,  while  filed,  were 
not  introduced  in  evidence,  held  harmless  error, 
where  nothing  in  the  record  shows  that  the 
jury  considered  them  or  understood  the  Spanish 
language. 

8.  Appeal  and  Ebbob  ^=9930(1)— Habmless 
Ebbob— Verdict— Pbesumption  as  to  Evi- 
dence  OONSIDBRKD. 

It  will  not  be  presumed  that,  the  jury  con- 
sidered memoranda  describing  a  brass  bed  in- 
advertently omitted  from  the  petition  in  re- 
plevin, because  such  bed  is  included  in  their 
verdict,  where  plaintiff  testified  as  to  the  bed 
and  its  value,  and  it  is  not  shown  to  be  describ- 
ed in  the  memoranda. 

On  Motion  for  Rehearing. 

9.  Appeal  and  Error  9s>1140— Judommtt— 
Amendment— Clebical  Ebbob  in  Name  os 
Surety. 

A  judgment  against  a  surety  on  a  replevin 
bond,  wrongly  stating  surety's  last  name,  held 
clerical  error,  in  view  of  correct  naming  of 
surety  in  findings,  and  that  surety,  in  such  cor- 
rect name,  appealed  therefrom,  and  such  er- 
ror can  be  corrected  by  appellate  court. 

10.  Replevin     e=>135— Jttdgment— Desobip- 

TION   OF  FBOPEBTY. 

A  judgment  approving  a  verdict  in  replevin 
which  establishes  the  value  of  each  article  as 
shown  by  the  verdict,  as  copied  therein,  com- 
plies Butficiently  with  the  statute,  especially 
when  considered  with  the  judgment  provision 
HUthorlzing  return  of  property  described  in  ver- 
dict, or  any  portion  thereof. 

11.  Appbalano  Ebbob  9s>1073  (7)— Review- 
Judgment. 

Failure  of  the  court  to  find  the  value  of 
each  item  in  a  judgment  in  replevin  ia  not  fun- 
damental error  requiring  reversal. 

Appeal  <rom  District  Court,  Bexar  Ck>un- 
ty ;  J.  T.  Sluder,  Judge. 

Suit  by  Miguel  H.  Flores  against  Maria 
Gonzales  and  others.  Judgment  tor  plain- 
tiff, and  defendants  appeal.  Affirmed.  Re- 
hearing and  motion  tor  certiorari  denied. 

CbamberB  &  Watson,  of  San  Antonio,  for 
appellants.  T.  H.  Ridgeway  and  L.  B.  Camp, 
both  of  San  Antonio,  for  appellee. 

MOURSUND,  J.  Miguel  H.  Flores  sued 
Maria  Oonzales  to  recover  certain  personal 
property  alleged  to  be  of  the  value  of  $884.25, 
and  by  amended  petition  made  F.  A.  Chapa 
and  Telesforo  Martinez  parties  defendant,  al- 
leging that  she  had  sued  out  a  writ  of  seques- 
tration and  caused  the  same  to  be  levied  by 
the  sheriff  upon  the  property  sued  for,  where- 
upon defendant  on  October  4,  1910,  duly  ex- 
ecuted a  replevin  bond  in  the  sura  of  $1,800, 


with  said  Chapa  and  MartlneB  as  sureties. 
Defendants  answered  by  general  demurrer 
and  general  denlaL  The  cause  was  sobmit- 
ted  upon  special  issues,  to  whld^  no  objec- 
tions were  urged,  and  in  answer  thereto  the 
Jury  found  tbAt  plaintifTs  wife  at  the  thne 
of  her  marriage  to  plaintiff  owned  certain 
articles  sued  tor,  stating  the  reasonable  cash 
market  value  as  found  by  them  at  the  date 
of  the  trial,  the  aggregate  being  $742.60,  and 
that  plaintiff  purchased  certain  articles  sued 
for  after  his  marriage,  the  cash  market  value 
thereof  at  the  time  of  the  trial  being  stated, 
the  aggregate  being  $90.46.  The  plaintiff  In 
open  court  remitted  the  sum  of  $76,  found  to 
be  the  value  of  a  brass  bed,  which  was  men- 
tloned  In  the  r^levtn  l>ond,  but  was  not 
mentl<nied  In  the  amended  petition.  This 
sum  was  deducted  from  the  value  found  by 
the  Jury,  and  judgment  rendered  for  the 
remainder,  $TC8.05,  with  6  per  cent.  Interest 
from  date  of  the  judgment  against  all  of  tlie 
defendants,  such  Judgment  being  drawn  in 
accordance  with  the  sequestration  statutes. 
All  of  the  defendants  appealed. 

[1]  Appellants,  having  failed  to  object  to 
the  charge  of  the  court,  are  in  no  position 
to  contend  that  there  is  no  evideBce  to  sup- 
port the  verdict  and  Judgmmt  Modem 
Woodmen  of  America  ▼.  Yanowsky,  187  S. 
W.  730;  Blser  v.  Putnam,  171  S.  W.  1052; 
Strong  v.  Harwell,  186  S.  W.  076;  Pearce  v. 
Supreme  Lodge,  190  S.  W.  1166.  The  first 
and  second  assignments  are  therefore  over- 
ruled. 

[2-4]  The  court  permitted  the  introduction 
In  evldoice  of  the  replevin  iMnd,  over  de- 
fendant's objection  that  plaintiff  must  of- 
fer in  evidence  his  application  tor  writ  of  se- 
questration, his  bond,  and  the  writ  of  se- 
questration liefore  the  replevin  bond  would 
be  admissible.  Appellant  contends  that  this 
ruling  constitutes  error,  and  also  contends 
that  the  replevin  bond,  unaccompanied  by 
proof  of  the  instruments  referred  to,  would 
not  support  a  Judgment  against  the  sureties. 
It  is  not  contended  that  the  introduction  of 
the  bond  In  evidence  was  prejudicial  to  de- 
fendants upon  any  issue  sulHuitted  to  the 
Jury.  No  issue  with  respect  to  the  lx>nd  was 
submitted  to  the  Jury,  and  Its  validity  or  in- 
validity could  not  have  affected  the  verdict. 
It  was  unnecessary  to  Introduce  the  l>ond  in 
evidence,  as  our  statutes  provide  for  a  sum- 
mary Judgment  to  be  rendered  thereon  If  the 
suit  is  decided  against  the  defendant.  Ar- 
ticle 7106,  R.  8. 1911;  Tyson  v.  Bank,  154  S. 
W.  1065.  The  Introduction  of  the  bond,  over 
the  objection  urged  thereto,  did  not  consti- 
tute such  an  error  as  would  require  a  re- 
versal of  the  judgment.  The  question,  whetli- 
er  judgment  should  be  rendered  <m  the  bond, 
was  one  which  addressed  Itself  exclusively 
to  the  court. 

[S,  I]  It  is  recited  in  the  Judgment  ttiat  a 
replevy  bond  was  given,  the  bond  is  copied  in 
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me  jtidgmMit,  aad  a  recovery  thereon  de- 
creed. This  amounts  to  a  flnding  that  the  re- 
Idev7  bond  Is  valid.  Appellants  contend 
that,  in  the  absence  of  the  aflUavlt  and 
bond  for  writ  of  sequestration,  and  the 
writ  of  sequestration,  it  cannot  be  deter- 
mined that  the  replevy  bond  is  valid,  and 
that  therefwe  It  would  not  support  a  Judg- 
ment. It  is  true  that  It  has  been  held  that 
when  the  writ  of  sequestration  falls  by  rea- 
son of  an  order  quashing  the  same,  the  re- 
plevy bond  falls  with  It.  Mitchell  v.  Bloom, 
91  Tex.  634,  45  S.  W.  558;  Avery  v.  Popper  & 
Bro.,  82  Tex.  337,  48  S.  W.  219,  50  S.  W.  122, 
71  Am.  St.  Rep.  849.  No  presumption  can  be 
indulged  as  against  the  Judgment  of  the  court 
that  Uie  replevin  bond  is  invalid.  It  is  valid 
on  its  face,  and  U  there  is  any  order  of 
coort  quashing  the  writ  of  sequestration  and 
thus  invalidating  the  replevin  bond,  the  de- 
fendants should  have  shown  that  fact,  and 
urged  it  in  their  motion  for  new  trial.  As 
they  are  not  able  to  show  that  the  bond  is 
invalid,  the  Judgment  of  the  court,  in  effect 
establishing  its  validity,  must  be  upheld.  The 
third  and  fourth  assignments  are  overruled. 
[7, 1]  It  appears  from  the  motion  for  new 
trial  that  among  the  papers  taken  by  the  Ju- 
ry to  the  Jury  room  were  two  original  memo- 
randa in  Spanish  from  which  plaintiff  testi- 
fied, but  which,  while  filed,  were  not  intro- 
duced in  evidence.  There  is  nothing  in  the 
record  to  show  that  the  Jury  noticed  or  con- 
sidered such  memoranda,  or  that  any  of  them 
imderstood  the  Spanish  language.  In  the 
statement  appellants  contend  that  consid- 
eration of  the  memoranda  is  shown  by  the 
fact  that  the  Jury  found  for  plaintiff  for  a 
brass  bed,  mentioned  in  one  of  the  memo- 
randa, but  not  included  in  the  petition.  The 
omission  of  this  item  from  the  petition  was 
evidently  not  noticed  by  plaintiff's  counsel 
until  after  One  trial,  for  plaintiff  testified  to 
the  value  thereof,  and  It  was  replevied  as 
shown  by  the  bond.  In  the  bcmd  it  is  not 
described  as  a  brass  bed,  but  plaintifl!  in  his 
testimony  ao  described  it.  Whether  it  was  so 
described  in  the  memoranda  we  cannot  say. 
The  lied  was  one  of  the  most  valuable  articles 
testified  about  by  plaintiff,  and  the  fact  that 
the  Jury  Induded  it  in  its  verdict  does  not 
indicate  that  they  considered  or  referred  to 
the  memoranda.  The  cmly  issue  was  that  of 
value,  and  the  only  witness  who  testified  as 
to  value  was  plaintiff,  and  his  te8tlm<my  cor- 
responded to  the  values  stated  in  the  replev- 
in bond  and  the  verdict  of  the  Jury.  Under 
the  fbcts  of  this  case  we  hold  that  the  ac- 
tion of  the  Jury  in  taking  with  them  the  lists 
of  property  testified  from  by  plaintiff  does 
not  constltnte  such  error  as  requires  a  re- 
versal of  the  Judgment.  In  the  cases  of  Fa- 
vor V.  Bowers,  38  S.  W.  131,  Ooar  v.  Thomp- 
son, 19  Tex.  Civ.  App.  330,  47  8.  W.  61,  and 
City  of  Ft.  Worth  v.  Young,  188  S.  W.  983, 
the  court  found  that  the  documents  taken 
into  the  Jury  room  were  considered  by  the 


Jury  and  had  a  bearing  upon  controverted  is- 
sues. Elach  of  the  cases  is  easily  distinguish- 
able from  this.  That  it  is  a  legitimate  in- 
quiry whether  the  matter  complained  of 
probably  afCected  the  verdict  is  sustained  by 
the  case  last  cited,  as  w«Il  as  the  cases  of 
Beeks  v.  Odom,  70  Tex.  183,  7  S.  W.  702,  and 
S.  A.  &  A.  P.  By.  Co.  V.  Moerbe,  189  S,  W. 
128.    The  fifth  assignment  is  overruled. 

The  sixth  assignment  Is  too  general  to  be 
considered. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[I]  Appellants  contend  that  the  Judgment 
should  be  reversed  on ,  the  ground  of  funda- 
mental error,  in  that  it  is  against  Telesforo 
Gonzales,  Instead  of  Telesforo  Martinez.  It 
is  apparent  that  the  variance  was  caused  by 
a  mere  clerical  error,  for  the  court  finds  that 
F.  A.  Chapa  and  Telesforo  Martinez  executed 
the  replevy  bond,  and  the  bond  is  copied  in 
the  Judgment,  and  then  finds  that  plaintiff 
Is  entitled  to  Judgment  against  Maria  Oon- 
zales  as  principal  and  F.  A.  Chapa  and 
Telesforo  Martinez  as  sureties.  The  recov- 
ery of  the  amount  found  by  the  Jury  is  then 
awarded,  and  In  doing  so,  instead  of  writ- 
ing Telesforo  Martinez,  the  name  is  written 
"Telesforo  Gonzales."  The  court  then  finds 
that  the  sureties,  Chapa  and  Telesforo  Mar- 
tinez, became  active  defendants  on  Novem- 
ber 20, 1916,  but  in  the  award  of  costs  against 
them  from  such  date  the  name,  Telesforo 
Gonzales,  Is  again  used  Instead  of  Telesforo 
Martinez.  There  was  no  party  to  the  suit  by 
the  name  of  Telesforo  Gonzales,  and  Teles- 
foro Martinez  appealed  from  the  Judgment. 
Clerical  mistakes  of  this  character  can  be 
corrected  by  the  appellate  conrt.  Robinson 
V.  Moore,  1  Tex.  Civ.  App.  98,  20  S.  W.  994. 
The  mistakes  with  regard  to  the  name  will 
be  corrected,  and  the  Judgment  in  that  re- 
spect reformed  by  this  court. 

[11,11]  Fundamental  error  is  also  predi- 
cated on  the  failure  of  the  court  to  find  the 
value  of  each  article  separately.  The  Judg- 
ment by  approving  the  verdict  of  the  Jury 
establishes  the  value  of  each  article  as  found 
by  the  Jury,  and  such  value  is  shown  by  the 
verdict  copied  In  the  Judgment.  This  is  a 
sufllcient  compliance  with  the  statute,  espe- 
cially when  considered  in  connection  witb 
the  provision  In  the  Judgment  authorizing 
the  return  of  the  property,  "or  any  portion 
thereof  described  in  the  verdict,"  and  direct- 
ing the  sheriff  to  receive  same  and  receipt 
therefor  and  to  deliver  same  to  the  plain- 
tiff, and  that  the  clerk  should  enter  a  credit 
upon  the  Judgment  for  the  value  of  the  prop- 
erty so  -returned.  The  sureties  were  amply 
protected  by  the  Judgment  in  their  ri^t  to 
return  the  property,  but  If  they  were  not,  as 
the  Jury  found  the  value  of  each  item,  there 
could  be  no  objection  to  the  correction  of 
the  Judgment  by  this  court  so  as  to  protect 
them  in  such  right    This  court  has  hereto- 
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fore  held,  however,  that  the  failure  to  find 
the  value  of  each  Item  Is  not  a  fundamental 
error.  Owens  v.  Vander  Stucken,  133  S.  W. 
491. 

We  see  no  reason  for  changing  our  views 
with  respect  to  the  disposition  of  the  assign- 
ments of  error.  The  motion  for  rehearing  is 
overruled. 

Appellees  have  filed  a  motion  for  certiorari 
to  bring  up  a  corrected  Judgment;  the  cor- 
rections made  by  us  as  to  the  name  of  Teles- 
foro  Martinez  having  also  been  made  In  the 
trial  court  since  we  affirmed  the  Judgment 
The  motion  will  be  denied,  as  we  deem  It 
wholly  unnecessary  to  pursue  that  course. 


GALIiAMORE  v.  GLAZIER  et  aL    (No.  7862.) 

(Ciourt  of  Civil  Appeals  of  Texas.     Dallas. 
Jan.  26,  191S.) 

Intoxicating  liiQtroBS  ^=3181 — Sale  to  Mi- 
nors—Recoveky  or  Penaltt— Pabtiks. 
Where  there  had  been  no  legal  proceeding 
awarding  cuatody  and  control  of  a  minor  and 
the  real  father  was  still  living,  the  stepfather, 
who  had  married  minor's  mother  after  divorce, 
could  not,  the  mother  being  dead,  maintain  en 
action  for  the  penalties  prescribed  bv  Vemtm'a 
Saylea'  Ann.  Cav.  St  1914,  art  74C^,  for  sell- 
ing or  giving  intoxicants  to  a  minor,  although 
the  minor  had  lived  with  and  been  supported 
and  controlled  by  the  stepfather,  and  his  father 
had  neither  supported  nor  asserted  any  interest 
in  his  welfare,  in  view  of  article  407U,  provid- 
ing that  where  one  of  the  parents  is  dead  the 
survivor  is  the  natural  gnardian  of  the  person 
of  the  minor  children  and  entitled  to  appoint 
a  guardian  of   their  estates. 

Appeal  from  District  C!ourt,  Dallas  Coun- 
ty;  W,  F.  Whltehurst,  Judge. 

Suit  by  W.  H.  Gallamore  against  Ll  Gla- 
zier and  another.  Demurrer  to  complaint 
sustained,  and  plaintiff  appeals.    Affirmed. 

Albert  Walker  and  O.  P.  Wencker,  both  of 
Dallas,  for  appellant  Felix  D.  Robertson 
and  T.  L.  Camp,  both  of  Dallas,  for  appel- 
lees. 

RASBURT,  J.  This  suit  was  brought  by 
appellant  against  appellee  Glazier,  as  a  prin- 
cipal, and  appellee  Fidelity  &  Deposit  Com- 
pany, as  surety,  upon  a  retail  liquor  dealer's 
bond  to  recover  $5,000  for  ten  separate  vio- 
lations of  the  statute  in  the  sale'  of  liquor  to 
appellant's  stepson,  C.  F.  Day,  a  minor. 
The  suit  was  groimded  on  that  portion  of 
article  7452,  Vernon's  Saylee'  Civil  Statutes,- 
whlch  makes  the  liquor  dealer  and  the  sure- 
ties upon  bis  bond  liable  to  defined  persons 
for  prescribed  iienalties  In  ease  of-  selling 
or  giving  or  permitting  to  be  sold  or  given 
in  his  premises  intoxicating  liquors  to  any 
person  under  the  age  of  21  years.  The 
pleading,  consisting  of  an  amended  and  sup- 
plemental petition,  omitttng  formalities,  al- 
leged in  substance  that  the  minor  was  the 
son  of  Buck  Day  and  bis  former  wife,  who 
divorced  him  and  to  whom  in  said  proceed- 


ing was  awarded  the  esTcluslTe  control,  care, 
and  custody  of  said  minor.  After  said  Buck 
Day's  wife  had  so  divorced  him,  and  In 
March,  1903,  she  married  appellant  and  re- 
mained his  wife  until  her  death  In  1912. 
When  ai^ellant  married  his  said  wife,  her 
minor  son,  who  was  6%  years  of  age,  lived 
with  appellant  and  his  wife  until  her  death 
and  with  appellant  thereafter  up  to  the  fil- 
ing of  this  suit  a  period  of  nearly  14  years. 
From  the  time  of  appellantis  marriage  with 
the  minor's  mother  tuitil  her  death,  and 
since,  said  minor,  whom  appellant  regards 
with  affection,  has  made  his  home  with  the 
appellant,  during  which  time  appellant  has 
exercised  over  him  entire  control,  custody, 
and  care,  performing  In  behalf  of  said  minor 
the  things  a  father  would  do  under  similar 
drcnnistances,  by  training  and  looking  aft- 
er said  minor  as  his  own  child,  providing 
him  with  needed  clothing,  educational  ad- 
vantages within  appellant's  meSins,  advising 
and  CDTmsellng  him  concerning  his  conduct, 
securing  him  employment  and  In  that  con- 
nection controlling  his  earnings,  and  in  the 
exercise  of  such  advice,  restraint,  and  con- 
trol said  minor  has  recognized  appellant's 
authority  both  before  and  since  the  death 
of  bis  mother.  The  father  of  said  minor. 
Buck  Day,  has  at  no  time  since  said  divorce 
or  since  the  death  of  his  former  wife  as- 
serted any  Interest  in  the  welfare  of  said 
minor  or  contributed  anything  to  his  support 
and  maintenance.  Further,  the  mother  of 
said  minor  upon  her  deathbed  placed  said 
minor  in  appellant's  control,  custody,  and 
care  and  requested  appellant  to  contlnne  jto 
care  for,  rear,  and  educate  said  minor  and 
continue  with  said  minor  the  parental  rela- 
tions of  the  past  The  trial  Judge  sustained 
the  general  demurrer  and  three  special  ex- 
ceptions directed  against  said  petition.  Frmn 
such  action  this  appeal  was  taken. 

The  rights  conferred  by  the  provision  of 
the  statute  dted  and  those  entitled  to  assnt 
them  have  been  considered  from  nearly  ev- 
ery angle  of  offense  and  defense,  and  for  tliat 
reason  we  shall  not  engage  in  any  general 
discussion  of  the  construction  placed  thereoo 
by  the  many  decisions,  but  confine  ourselTcs 
to  the  precise  question  involved  in  the  sever- 
al propositions  challenging  the  action  of  tbe 
court  in  the  respect  stated.  The  real  issoe, 
gathered  from  an  analysis  of  the  proposi- 
tions, is  whether  one  standing  in  loco  paren- 
tis to  a  minor  while  the  real  parent  is  in 
esse  may,  as  an  aggrieved  person,  maintain 
a  suit  to  recover  ttie  penalty  prescribed  by 
the  statute  in  the  case  stated.  In  Peavy  ▼. 
Gobs,  90  Tex.  89,  87  B.  W.  317,  it  was  held 
that  the  only  person  aggrieved  in  case  of 
a  sale,  etc.,  to  a  minor,  and  henoe  the  only 
person  entitled  to  sue,  was  the  parent  or 
some  one  standing  in  loco  parentis.  While 
the  x)etltion  in  the  instant  case  does  disclose 
that  appellant  was  in  fact  standing  in  loco 
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parentis  to  tbe  mtnor,  and  that  his  real  fa- 
ther while  living  had  neither  contributed  to 
the  support  of  the  minor  nor  asserted  any 
interest  in  his  welfare,  but  by  inference  bad 
abandoned  hla  rights  In  that  respect  to  ap- 
pellant, yet  that  fact  did  not  afTect  the  right 
of  the  real  father  to  maintain  a  suit  for 
penalties.  Cox  v.  Thompson,  06  Tex.  468,  73 
S.  W.  950;  Price  v.  Wakeham,  48  Tex.  Civ. 
Ai^.  339,  107  S.  W.  132.  It  is  also  true  that 
appellant's  wife,  under  the  holding  in  Price 
▼.  Wakeham,  supra,  bad  the  right  in  her  life- 
time to  maintain  such  a  suit  in  virtue  of  the 
rig^t  of  custody  and  control  conferred  by 
the  district  court,  bnt  that  fact  is  also  with- 
out  force  in  view  of  her  death  before  suit, 
and  In  view  of  tbe  fact  that  the  father  be- 
came the  natural  guardian  of  tbe  person  of 
the  minor  upon  her  death,  and  entitled  to 
the  guardianship  of  hla  estate.  Article  4070, 
Vernon's  Sayles'  Tex.  Gly.  Stats. 

We  thus  recur  to  the  original  question,  as 
stated.  And  while  it  seeme  ccmsistent  with 
reason  for  another,  by  his  volontary  acts,  to 
stand  in  loco  paroitls  in  fact  to  a  minor,  it 
does  seem  inconsistent  with  reason  that  such 
other  by  reason  of  that  relation  may  succeed 
to  the  legal  rights  of  the  real  parent.  Par- 
entage and  the  legal  consequences  and  rights 
arising  from  that  relation  may  not  be  chang- 
ed by  the  voluntary  acts,  however  commend- 
able &nd  philanthropic,  of  another.  Courts 
may  only  change  the  legal  rtgbts  arising 
from  tbe  relation  In  a  limited  respect  when 
it  is  made  to  appear  to  be  for  the  best  in- 
terests of  tbe  minor.  Further,  tbe  recovery 
authorized  by  tbe  article  cited  does  not  ac- 
crue to,  nor  Is  it  for  tbe  benefit  of,  tbe  mi- 
nor. On  the  contrary.  It  accrues  to  and  Is 
for  tbe  benefit  of  those  aggrieved;  that  is  to 
aay,  adopting  the  precise  language  in  Peavy 
V.  Goss,  supra,  "any  person  having  an  inter- 
est recognized  by  law  in  the  subject-matter 
of  the  judgment,"  who,  in  suits  of  this  char- 
acter, were  held  to  be  only  the  parents  or 
those  standing  in  loco  parentis.  Tbe  most 
that  can  be  deduced  from  the  case  dted,  In 
our  opinion,  is  that  one  standing  in  the  place 
of  tbe  parent  during  tbe  life  of  the  latter 
may  become  an  aggrieved  person  <»Uy  when 
tbat  right  has  been  conferred  la  some  legal 
manner,  as  by  decree  appointing  such  per- 
son guardian  or  awarding  to  blm  the  con- 
trol and  custody  of  such  minor.  Even  In 
sucb  case  it  is  doubtful  whether  tbe  real  par- 
ent would  lose  bis  right  to  sue.  Neither  the 
relation  of  stepfather  nor  the  dying  request 
of  tbe  minor's  mother  tbat  appellant  assume 
tbe  responsibility,  even  if  it  be  conceded, 
as  it  may,  tbat  it  was  for  tbe  best  Interest 
of  tbe  minor,  created  any  legal  status  be- 
tween tbe  parties  nor  conferred  any  paren- 
tal rights  upon  appellant  As  we  have 
shown,  the  natural  guardian  of  a  minw  Is 
declared  by  statute  to  be  its-  parent,  and 
while  the  custody  and  control  of  tbe  minor 


may  be  awarded  to  one  of  tbe  two  parents  or 

for  tbat  matter  to  another,  untU  that  change 
has  been  accomplished,  one  standing  in  16co 
parentis  does  not,  in  our  opinion,  become  an 
aggrieved  person  within  tbe  contemplation 
of  the  act. 

We  also  hold  there  is  a  marked  distinc- 
tion to  be  made  between  one  who  Is  an  ag- 
grieved person  under  tbe  special  provisions 
of  the  statute  cited,  and  the  rights  and  lia- 
bilities generally  of  a  minor  and  one  who 
voluntarily  stands  in  loco  parentis  to  him. 
The  rights  of  aggrieved  persons  as  defined 
in  the  statute  arise  by  virtue  thereof,  while 
the  rights  under  tbe  other  relation  arise  up- 
on different  grounds.  Cases  of  tbe  latter 
character,  of  which  Sdirlmpf  v.  Settegast, 
36  Tex.  296,  Is  typical,  place  their  holding 
upon  moral  and  equitable  grounds  and  deal 
with  rights  accruing  to  tbe  minor,  tbe  one 
assuming  the  relation  of  parent  in  fact  and 
third  i>ersons,  and  have  to  do  with  tbe  right 
of  tbe  minor  to  recover  for  bis  services,  the 
right  of  the  one  assuming  tbe  relation  tCi 
receive  the  services  without  compensation, 
and  tbe  rights  of  third  persons  to  hold  the 
latter  bound  for  tbe  maintenance  and  sup- 
port of  such  minor.  In  the  case  dted  it  Is 
said  tbat  a  person  "who  bad,  tbrougb  mo- 
tives of  kindness  or  charity,  received  an  or- 
phan child  into  bis  family,  whether  it  be  a 
stepchild  or  an  entire  stranger,  and  treated 
it  as  a  member  of  bis  family,"  would,  "so 
long  as  sucb  child  should  see  fit  to  remain 
In  such  family,"  be  bound  for  its  support 
and  maintenance  and  entitled  to  its  reason- 
able services.  It  is  apparent  tbat  the  rule 
in  such  cases  is  without  application  or  con- 
trolling force  in  the  Instant  case. 

From  what  has  been  said,  we  conclude  the 
petition  was  subject  to  tbe  general  demur- 
rer, in  tbat  the  facts  related  failed  to  show 
any  legal  right  in  appellant  susceptible  of  an 
enforcement  in  the  courts.  Accordingly  tbe 
judgment  of  tbe  trial  court  is  affirmed. 

Affirmed. 


MATTHEWS  v.  DEASON  et  aL    (No.  7870.,' 

(Conrt  of  Civil  Appeals  of  Texas.    Dallas.    Jan. 
19,  1918.) 

1.  CoNTEACTs  <S=337  (2)— General  Dbmukreb 
— SuFPTcnrwcT  or  Petitiow— "Fobeclobk"— 
'TUbpossesb." 
Petition,  alleging  that  in  a  prior  action  de- 
fendants sued  plaintiS!  to  "foreclose"  on  certain 
promissory  notes  and  to  "dispossess"  plaintiS 
of  a  lot  of  land  of  which  he  was  the  owner  In 
possession,  and  that  pending  suit  upon  represen- 
tation of  defendants  that  a  cloud  on  title  to  the 
land  could  be  removed  by  so  doing  plaintiff 
agreed  to  entry  of  judgment  on  condition  that  de- 
fendant would  reconvey  to  him  on  certain  pay- 
ments and  assumption  of  the  indebtedness,  and 
that  plaintiff  made  the  payments  and  tendered 
performance,  sufficiently  alleged  a  breach  of 
contract,  since  the  word  "foreclose"  means  to 
shut  out,  to  bar,  and  is  used  of  tbe  process  of 
destroying  an  equity  of  redemption  and  "dis- 


«=>For  otber  caaes  see  Bam*  tople  and  KBT-NVUBBR  la  aU  Ker-Mamber«d  OiCMts  and  Isdez«» 
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possess"  meant  to  onst  from  the  land  by  legal 
process. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  I^rst  and  Second  Series,  Fore- 
close; Dispossess.] 

2.  Contracts  «=>337(2)— Damages— Breach — 
Pleading — Sufficiency. 

Where  plaintiff  alleged  a  contract  by  which 
he  permitted  judgment  to  be  entered  in  a  fore- 
closure suit  against  him,  on  condition  that  de- 
fendants would  reconvey,  and  that  they  refused 
to  reconvey  and  dispossessed  him,  it  was  unnec- 
essary to  allege  that  by  the  judgment  they  ac- 
quired title  to  the  land. 

3.  Contracts     «=>333(1)—Daiiaobb— Breach 
— ^Pleading — Sufficiency. 

Complaint,  alleging  breach  of  agreement  as 
to  conditions  of  entry  of  judgment  in  "suit  No. 
18163a  in  Fourteenth  district  court  of  Dallas 
county"  for  the  purpose  of  foreclosing  plaintiff's 
right  of  redemption,  sufficiently  identified  the 
action  in  which  the  agreed  judgment  was  en- 
tered. 

4.  Trusts  9=>17,  18(5)  —  Okai.  Aorbbkent  — 
Statute  of  Fraudr 

An  oral  agreement  by  which  plaintiff  suffer- 
ed judgment  m  foreclosure  suit  to  be  entered 
against  him  when  defendants  agreed  to  reconvey 
the  land  to  him,  if  entered  into,  was  not  'void  «&• 
der  the  statute  of  frauds  because  it  created  a 
trust. 

Error  from  District  Court,  Dallas  County ; 
W.  F.  Whltdmrst,  Judge. 

Suit  by  S.  7.  Matthews  against  J.  T.  Dea- 
aon  and  otliers.  From  an  order  sustaining 
general  doaurrer  and  special  exceptions  to 
the  amended  petition,  plaintiff  brings  error. 
Keversed  and  remanded. 

U.  M.  Parks,  of  Dallas,  for  plalntlfT  in  er- 
ror. Burgess,  Burgess,  Chrestman  &  Brun- 
didge,  of  Dallas,  for  defendants  in  error. 

RASBURT,  J.  Originally,  as  appears 
from  tbe  record,  plaintiff  In  error  sued  de- 
fendants in  error  to  compel  specific  perform- 
ance of  an  alleged  contract  to  convey  a  lot 
of  land  in  tbe  city  of  Dallas  and  to  enjoin 
pendente  lite  the  threatened  sale  thereof  by 
the  sheriff  of  Dallas  county.  Interlocutory 
writ  of  injunction  was  issued  upon  flat  of 
the  trial  Judge  returnable  to  the  succeeding 
term  of  court.  Motion  to  dissolve  the  writ 
was  filed,  but  not  acted  upon,  and,  so  far  as 
the  record  discloses,  the  Interlocutory  writ  is 
yet  in  force.  However,  at  a  subsequent  term 
of  court  plaintiff  in  error  amended  his  peti- 
tion, and  in  lieu  of  the  suit  for  specific  per- 
formance of  contract  sought  recovery  of  dam- 
ages for  tbe  breach  thereof  and  an  unlawful 
eviction  from  the  premises  agreed  to  be  con- 
veyed. We  therefore  treat  tbe  original  suit 
as  abandoned  and  the  interlocutory  writ  as 
result' thereof  dissolved.  Tbe  general  demur- 
rer and  certain  si>ecial  exceptions  leveled 
against  the  amended  petition  were  sustained. 
Plaintiff  in  error  declined  to  amend,  and  the 
cause  is  here  upon  assignments  challenging 
the  action  of  the  court  in  the  respect  stated. 

Omitting  formalities,  the  petition  alleges, 
in  substance,  that  theretofore,  in  suit  No. 
lS163a  in  the  Fourteenth  district  court  of 


Dallas  county,  defendants  In  error  sued 
plaintiff  in  error  to  "foreclose"  on  certain 
promissory  notes,  and  to  "dispossess"  the  lat- 
ter of  a  lot  of  land  in  Dallas  county,  of 
which  plaintiff  in  error  was  owner  and  In 
possession  of  at  the  time.  Pending  suit  and 
upon  tbe  representation  of  defendants  in  er- 
ror that  a  "cloud,"  etc.,  upon  the  dtle  to 
said  land  could  be  removed  by  so  doing, 
plaintiff  in  error  agreed  to  the  entry  of  Judg- 
ment in  said  cause  on  condition  that  defend- 
ants in  error  would  reconvey  said  land  to 
him,  upon  the  payment  of  %aOO  in  cash,  tbe 
assumption  of  an  existing  debt  of  HfiOO 
against  said  lot,  and  the  securing  of  an  ex- 
tension in  its  time  of  payment,  the  execntion 
of  plaintiff  in  error's  note  for  ^2,000,  payable 
in  monthly  Installments  of  $65  after  date; 
also  the  execution  of  bis  note  for  $360  due 
in  six  months,  payable  one-half  in  cash  and 
one-half  In  merchandise.  Ibereafter,  in 
compliance  with  the  agreement,  plaintiff  in 
error,  by  paying  tbe  First  State  Bank  at  Dal- 
las 9100,  secured  an  extension  of  three  years 
Upon  said  $4,060  note,  tendered  defendants 
in  error  $800  cash,  and  offered  and  'waa  will- 
ing to  execute  the  other  notes,  and  request- 
ed defendants  in  error  to  convey  him  said 
lot  of  land,  which  tbey  refused  to  do.  Fur- 
ther, that  def^idants  in  error,  in  order  to 
defraud  plaintiff  In  error,  did,  under  author- 
ity of  said  Judgment,  sue  out  a  writ  of  pos- 
session and'  by  authority  thereof  remove 
plaintiff  In  error  therefrom,  to  bis  damage^ 
etc. 

[1]  Do  the  facts  related.  If  true,  disclose  a 
legal  right  in  plaintiff  in  error  susceptible  of 
enforcement?  If  they  do,  tbe  petition  Is  suf- 
ficient against  the  general  demurrer,  since  "if, 
upon  a  fair  and  reasonable  construction,  giv- 
ing to  all  ambiguities  tbe  reasonable  interpre- 
tation most  favorable  to  tbe  pleading,  there 
appear  in  it  sufilcient  facts  to  show  a  legal 
right  in  the  pleader,  tbe  general  demurrer 
should  be  overruled."  Towne's  Texas  Plead- 
ing, 530,  380.  In  other  words,  "if  sufficient 
facts  be  stated  to  enable  the  court  to  see  that 
a  good  cause  of  action  or  ground  for  defense 
exists,  however  defectively  stated,  tbe  in- 
suftldency  or  defectiveness  of  the  averments 
cannot  be  taken  advantage  of  on  general  de- 
murrer."   Williams  v.  WameU,  28  Tex.  610t. 

It  will  not  be  denied,  upon  analysis,  that 
the  petition  sufficiently  states  that  a  suit  by 
defendants  in  error  against  plaintiff  in  er- 
ror was  pending,  and  that  tbe  latter  agreed 
that  Judgment  might  be  and  was  entered 
ther^n  on  condition  that  tbe  land  described 
would  be  reconveyed  to  plaintiff  in  error 
whenever  be  paid  an  amount  of  cash,  etc.,  to 
defendants  in  error,  and  that  be  did,  after 
Judgment,  in  all  respects  comply  with  such 
conditions  subsequent,  and  that  defendants 
In  error  refused  to  cwivey  tbe  land.  Tbe  in- 
snfUciency  of  tbe  pleading  Ues,  if  at  all.  fii 
the  generality  of  tbe  allegations  of  the  petl- 


CsoFor  other  caaes  see  aama  topic  and  KBY-NUUBBR  in  all  Key-Numbered  DlgesU  and  lodexn 
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tlon  conoemidg  tlie  character  and  purpose  of 
the  pendiag  suit.  Even  Id  that  reqtect,  we 
conclade.  In  the  light  of  the  rule  stated,  the 
Insnfflolency  is  in  the  manner  and  form  of 
stating  the  facts,  rather  than  In  the  sub- 
stance of  what  is  actually  conveyed  by  the 
language  used.  The  allegation  la  that  de- 
fendants in  error  had  sued  Matthews  in  case 
No.  18163a  In  the  Fourteenth  district  court 
of  Dallas  county  to  "foreclose"  on  certain 
notes  and  to  "dispossess"  him  of  a  lot  of 
land  In  the  city  of  Dallas,  and  that  he  had 
agreed  to  judgment  in  that  suit  on  the  condl- 
tluus  enumerated.  To  foreclose  is  "to  shut 
out;  to  bar.  Used  of  the  process  of  destroy- 
ing an  equity  of  redemption."  Bouvler.  The 
force  and  pertinency  of  that  allegation  was 
to  say  that  the  suit  was  to  destroy  plaintiff 
In  error's  right  of  redemption  in  the  land  de- 
scribed. DlsiMssession,  as  used  in  the  peti- 
tion, meant  of  course  the  ouster  of  plaintiff 
In  error  from  the  land  by  legal  process  after 
foreclosure.  Thus  we  have,  in  substance,  at- 
taching to  the  terms  used  their  ordinary 
meaning;  the  averment  that  the  suit  was  to 
foreclose  plaintiff  in  error's  equity  of  redemp- 
tion in  the  land  and  to  oust  him  of  poesea- 
slon  of  the  same.  To  that  character  of  Judg- 
ment it  is  clear  from  the  other  allegations 
plaintiff  In  error  agreed  on  condition  that 
the  land  would  be  reconveyed  On  certain  con- 
ditions, with  which  he  complied,  but  whidi 
defendants  In  error  repudiated.  Acc^ting  as 
true  the  allegations  detailed,  they  show  a 
breach  of  the  contract  to  reconvey  the  land 
and  for  which  a  cause  of  action  exists  for 
any  legal  damages  which  may  be  shown; 
and  consequently  the  general  demurrer  was 
erroneously  sustained. 

[2]  In  support  of  the  contention  that  the 
petition  Is  insufficient  against  the  general 
demurrer,  It  is  pointed  out  by  counsel  that 
the  petition  asserts  that  plaintiff  In  error 
was  the  owner  and  In  possession  of  the  land 
when  the  suit  was  filed,  but  falls  to  allege 
that  by  their  suit  defendants  In  error  ac- 
quired title,  which  It  Is  argued  would  be 
necessary  in  order  to  maintain  the  pre&ent 
Bult.  We  believe  not  While  the  petition 
does  not  allege  that  defendants  in  error  ao* 
quired  the  title  to  the  land.  It  does  allege 
that  plaintiff  In  error  was  dispossessed  there- 
<rf  by  proceM  Issued  upon  the  Judgment,  to 
which  he  consented.  Such  being  the  case, 
we  beUere  It  will  and  must  be  conceded  that 
it  is  Immaterial  whether  defendants  In  error 
acquired  title  to  the  land  by  the  foreclosure 
proceedings,  but  that  it  to  sufficient  in  this 
proceeding  that  through  the  agency  of  the 
Judgment  to  which  Matthews  consented  he 
was  ousted  from  possession  of  the  land. 

It  appears  from  the  judgment  that  every 
special  exception  contained  In  defendants 
In  error's  original  and  supplemental  answer 
was  sustained.  An  examination  of  these 
special  exceptions  falls  to  disclose  that  any 


one  of  them  raised  any  issue  not  raised  by 
the  general  demurrer,  save  two. 

[3]  By  one  of  the  special  exceptions  It  Is, 
In  substance,  urged  that  the  petition  does 
not  furnish  sufficient  Information  concern- 
ing the  suit  in  which  th^  agreed  Judgment 
was  entered  in  order  to  enable  the  court  to 
determine  whether  plaintiff  in  error  was  en- 
titled to  the  relief  sought.  This  special 
exception  might  well  be  held  a  general  demur- 
rer, since  the  function  of  the  special  excep- 
tion 16'  to  point  out  the  specific  facts  nec- 
essary to  be  alleged,  or  which  have  been  omit- 
ted, as  distinguished  from  the  function  of 
the  general  demurrer,  which  declares  that 
the  facts  actually  alleged  fall  to  show  a  le- 
gal right.  But  even  though  It  should  be 
regarded  as  sufficient  as'  a  special  exception 
the  petition,  in  our  opinion,  sufficiently  al- 
leges the  character  or  purpose  of  said  suit, 
sij^ce  it  declares  It  was  suit  No.  18163a  In 
Fourteenth  district  court  of  Dallas  county, 
and  was  for  the  purpose  of  foreclosing  plain- 
tiff In  error's  right  of  redemption  in  certain 
lands  and  to  dispossess  him  thereof. 

[4]  The  other  special  exception  raises  the 
issue  that  the  contract  alleged  by  plaintiff 
in  error  is  within  that  provision  of  the  stat- 
ute of  frauds  that  declares  that  no  action 
upon  any  contract  for  the  sale  of  real  ^Ute 
shall  be  brought  in  any  court,  unless  the 
promise  or  agreement  upon  which  such  ac- 
tion shall  be  brought  or  some  memorandum 
thereof  shall  be  In  writing  and  signed  by  the 
party  to  be  charged  therewith  or  some  per- 
son by  him  thereunto  lawfully  authorlzeia. 
While  the  petition  does  not,  in  express-  terms, 
allege  that  the  agreement  was  In  writing  oj 
that  It  was  oral,  that  point  is  immaterial  in 
this  case,  fbr  the  reason  that  we  conclude 
that  the  alleged  agreement,  tf  true,  created 
a  trust  or  confidence  in  lands,  capable  of 
enforcement  whether  In  parol  or  In  writing. 
All  parol  oontractei  concerning  lands  are 
not  void.  Only  those  which  contemplate  the 
sale  of  lands  or  the  leasing  thereof  for  a 
longer  term  than  one  year  are  void.  The 
provision  has  been,  and  should  be,  liberally 
construed,  and  all  agreements,  within  its 
scope  and  spirit,  brought  under  its  (dera- 
tion In  order  to  suppress  the  mischief  It  was 
designed  to  prevent  Our  'courts,  however,  in 
construing  the  statute,  hold  there  is  a  differ- 
ence between  contracts  for  the  sale  or  lease 
of  lands  and  those  having  reference  to  other 
Interest  In  lands,  one  of  which  is  an  agree- 
ment which  creates  trusts  or  confidences  in 
lands.  Such  agreements  when  established 
may  be  the  basis  of  appropriate  relief  wheth- 
er in  writing  or  in  parol.  James  v.  Fulcrod, 
5  Tex.  512,  56  Am.  Dec.  748;  Mead  v.  Ran- 
dolph, 8  Tex.  191;  Bailey  v.  Harris,  19  Tex. 
109 ;  Long  Mfg.  Co.  v.  Gray,  13  Tex.  Civ.  App. 
172,  85  S.  W.  35;  Brown  v.  Jackson,  40  S.  W. 
162;  Anderson, V.  Powers,  69  Tex.  213;  Broth- 
erton  v.  Weathersby,  73  Tex.  471,  11  S.  W. 
606;  Warner  r.  Ballway  Co.,  164  U.  S.  436, 
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17  Snp.  Ct  154,  41  L.  Ed.  504.  The  language 
we  have  used  In  stating  the  rale  Is,  In  sub- 
stance, that  employed  In  James  t.  Fulcrod, 
supra,  and  is  the  rule,  since  followed  by  an 
unbroken  line  of  cases.  The  cases  cited,  and 
many  that  have  not  been  cited,  present  a 
variety  of  facts  held  to  create  a  trust  or  confl- 
dence  as  distinguished  from  a  sale,  a  num- 
ber being  cases  where  the  absolute  title  was 
passed  as  security  for  debt  with  parol  agree- 
ment to  reconvey  upon  satisfaction  of  the 
debt.  Brown  v.  Jackson  is  much  In  point 
here,  since  it  was  there  held  that  an  agree- 
ment, on  purchase  of  land  under  execution, 
that  the  purchaser  would  reconvey  the  land 
to  the  execution  debtor  on  payment  of  the 
balaiice  of  the  Judgment  is  not  void  because 
resting  In  parol. 

For  the  reasons  stated  upon  both  Issues 
discus£«d,  the  Judgment  Is  reversed,  and 
cause  remanded  for  another  trial  consistent 
with  the  views  herein  expressed. 

Reversed    and    remanded. 


BUCKHOLTS  STATE  BANK  v.  GEAT  et  aL 
(No.  5701.) 

(Court   of   Civil    Appeals    of    Texas.      Austin. 

Jan.  9,   1818.     Rehearing  Denied 

Feb.  13,  1818.) 

1.  AfPEAi.  A.SD  Erbob  9=3231(8)— Objection 
IN  Lower  Coubt— Instructions. 

Requested  instructions  made  a  part  of  the 
bill  of  exceptions  held  sufficient,  under  Rev.  St. 
1911,  aits.  1971,  2061,  to  indicate  the  objec- 
tions to  the  peremptory  charge  given. 

2.  Trial  <S=»349(2)  — Verdict— Request  fob 
Special  Findings. 

Rev.  St  1911,  art  1984a,  as  added  by  Acts 
33d  Leg.  c.  59  (Vernon's  Sayles'  Ann.  Cfiv.  St 
1914,  art.  19S4a),  providing  tlie  court  Ediall, 
upon  request  of  either  party,  submit  the  cause 
upon  special  issues,  except  when  it  cannot  be 
so  determined,  is  mandatory;  the  court  having 
discretion,  subject  to  review,  as  to  whether  the 
cause  can  be  so  determined. 

3.  Appeal  and  Ebbob  «=»1062(2)— Question 
FOB  JuBT— Refusai.  to  Submit  on  Sfboial 
Issues. 

Where  the  evidence  on  an  issue  was  conflict- 
ing and  irreconcilable,  there  was  an  issue  for 
the  jury,  the  failure  to  submit  whicii  specially, 
as  requested,  is,  under  Rev.  St  1911,  art.  1984a, 
as  added  by  Acts  33d  Leg.  c.  59  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  1984a),  reversi- 
ble error. 

4.  Jury  <8=>31(3)— Right  to  Tbial  bt  Jubt 
—Constitutional  Pbovisions. 

Action  of  court,  in  peremptorily  instructing 
a  jury,  held  equivalent  to  a  denial  of  the  rlBht 
of  trial  by  jury  of  a  material  controverted  fact 
and  in  violation  of  Const  art.  1,  g  15. 

5.  Banks  and  Bankinq  «=3l76(5)— Coixbc- 
TiONS — Negligence. 

In  an  action  against  a  bank  for  negligently 
failing  to  collect  a  draft,  the  measure  of  dam- 
ages is  compensation  for  the  injury  thereby 
suffered,  which  is  not  necessarily  the  face  ci 
the  draft 

Appeal  from  District  Court,  Milam  County ; 
J.  C.  Scott,  Judge. 

Action  by  Henry  Graf  and  others  against 
I.  B.   Wllliame,  the  Buckholts  State  Bank, 


and  others.  Judgment  for  ptaintlflB,  and 
defendant  ttank  appeals.  Reversed  and  re- 
manded. 

Morrison  &  Lewis,  of  Cameron,  and  Ether- 
idge,  McCormick  A  Bromberg,  of  Dallas,  for 
appellant  Geo.  T.  Wlllrich  and  Jno.  T.Dnn- 
can,  both  of  La  Grange,  D.  R.  Criswell,  of 
'Buckholts,  and  Chambers  &  Baskin,  of  Cam- 
eron, for  appellees  Henry  Graf  and  others. 
Cecil  L.  Simpson  and  Monta  R.  Ferguson, 
both  of  Dallas,  for  appellees  Plerson  &  Taft, 
Inc.  E.  A.  Wallace,  of  Cameron,  for  appel- 
lees Z.  A.  Ray  and  others.  Cox  &  Snodgrass, 
of  Temple,  for  appellee  Temple  Trust  Co. 

JENKINS,  J.  In  view  of  the  disposition 
which  we  make  of  this  case,  our  findings  of 
fact  and  decision  as  to  points  of  law  In  our 
former  opinions  herein  become  unnecessary, 
and  they  are  therefore  withdrawn,  and  this 
opinion  is  substituted  in  lieu  thereof. 

The  following  statement  will  suffice  for  an 
understanding  of  this  oplnioa:  The  plain- 
tiffs, who  are  hereinafter  referred  to  as  the 
Grafs,  owned  1,030  acres  of  land  In  Bdl 
county,  which  they  sold  to  I.  ti.  Williams  in 
part  conslderatian  ot  18  vendor's  lien  notes 
of  $1,000  each.  Subsequently  WUliams  sold 
100  acres  of  this  land/ and  the  Grafs  releas- 
ed their  vendor's  lien  on  the  same  and  sur- 
rendered three 'of  said  notes.  Wllllama  also 
sold  265  acres,  and  the  Grafs  released  their 
lien  on  same,  and  credited  the  indebtedness 
to  them  with  |6,000.  This  left  prindpal  and 
interest  due  them  of  $12,150,  with  a  vendor's 
lien  on  the  remainder  of  the  land,  065  acres. 
Williams  wrote  the  Grafs  that  he  had  sold 
289.98  acres  to  A.  L.  Ray,  and  requested  them 
to  send  six  of  the  remaining  notes,  together 
with  a  release  of  their  lien  on  said  289.9S- 
acre  tract,  to  the  Buckholts  State  Bank,  ap- 
pellant, and  that  he  would  pay  off  said  notes 
with  accrued  interest.  The  Grafs  executed 
the  release  and  sent  the  same,  together  with 
six  notes,  to  appellee,  with  draft  attached 
for  $6,723.85,  the  principal  and  Interest  due, 
with  instructions  not  to  deliver  the  release 
until  the  notes  were  paid.  Williams  had  pre- 
viously executed  a  deed  to  Graves,  which 
was  Intended  as  a  mortgage  to  secure  $6,500 
that  he  owed  Graves.  Ray  was  to  pay  Wil- 
liams for  this  land  by  deeding  him  a  tract  of 
land  In  Bell  county,  and  executing  his  nine 
vendor's  lien  notes  for  $1,000  each,  and  Wil- 
liams cmtemplated  paying  his  debts  to  the 
Grafs  and  to  Graves  by  selling  these  notes 
and  borrowing  money  on  the  land  he  was  to 
get  from  Ray.  The  Temple  Trust  Conapany 
bought  the  Ray  notes,  for  which  they  gave 
Williams  a  check  for  $8,900,  intending  uiat 
$6,723.35  of  the  proceeds  thereof  should  be 
used  in  payment  of  the  draft  drawn  by  the 
Grafs.  Appellant  collected  this  draft  for 
$8,900,  but  afterwards  permitted  WllUams 
to  draw  out  the  full  amount  thereof,  and 
neither  appellant  nor  WUliams  remitted  any 
part  thereof  to  the  Grafs.    A  material  Issue 
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taerdn  ifl  as  to  wbetber  tbe  Qnt  draft  was 
paid  to  appellant  out  of  the  Temple  TruBt 
Company  draft  The  Temple  Trust  Ck>m- 
pany,  at  the  time  It  delivered  the  Williams' 
check  to  appellant,  obtained  possession  of  the 
release,  and  placed  the  same  of  record  in 
Bell  county.  Subsequently  the  trust  com- 
pany sold  the  Bay  notes  to  Pierson  & 
Taft,  and  Ray  sold  100  acres  of  the  289.98 
acres  to  Smith.  The  Grafs  brought  this  suit 
against  Williams  to  collect  the  amount  due 
them  on  the  six  notes  sent  to  appellant,  and 
made  the  trust  company,  Ray,  Smith,  and 
Pierson  &  Taft  parties  defendant  for  the 
purpose  of  removing  cloud  from  their  title, 
and  In  the  alternative  against  appellant 
to  recover  the  principal  and  interest  of  said 
six  notes  in  the  event  it  should  be  held  that 
appellant  had  collected  the  same.  A  Jury 
was  demanded  by  appellant,  but  at  the  con- 
clusion of  the  testimony  the  court  peremptori- 
ly Instructed  the  Jury  to  return  a  verdict  in 
favor  of  the  Grafs  against  appellant  for  the 
amount  of  their  draft,  and  against  the  Graf^ 
as  to  all  the  other  defendants. 

[1]  The  appellant  requested  the  court  to 
submit  the  case  on  q)eclal  Issues  presented 
by  It  to  the  court,  and  excepted  to  the  action 
of  the  court  in  giving  the  peremptory  instruc- 
tion, and  In  refusing  to  submit  the  case  on 
special  issues. 

It  Is  urged  by  the  Temple  Trust  Com- 
pany, one  of  appellees  herein,  that  we  ought 
not  to  consider  any  of  appdlant's  assign- 
ments based  on  the  alleged,  error  of  the  court 
In  giving  the  peremptory  charge  to  the  Jury, 
for  the  reason  tliat  it  did  not  present  specific 
objections  to  said  charge  as  required  by 
articles  1071  and  2061,  R.  S.  The  requested 
Instructions  were  made  a  part  of  the  blU  of 
exceptions,  and  we  think  they  are  sufficient 
to  Indicate  the  objections  to  the  charge  given. 
[2,  3]  Article  1984a,  R.  S.,  as  added  by 
Acts  of  1913  (Acts  33d  lieg.  c.  59  [Vernon's 
Saylee'  Ann.  Clr.  St.  1914,  art  19S4a])  re- 
quires: 

"In  all  jury  cases  the  court,  upon  request  of 
either  party  shall  submit  the  cause  upon  spe- 
cial issues  raised  by  the  pleadings  and  the  evi- 
dence in  the  case  *  *  *  provided  that  if  the 
nature  of  the  suit  is  such  that  it  cannot  be  de- 
termined on  tbe  submission  of  special  issues, 
th^  court  may  refuse  the  request  to  do  so;  but 
the  action  of  the  court  may  be  reviewed  on 
proper  exceptions,  in  the  appellate  court." 

Ab  we  construe  this  article,  It  is  In  the  dis- 
cretion of  the  trial  court  to  determine.  In  the 
first  Instance,  whether  or  not  the  case  Is  one 
wblcb  can  be  submitted  on  special  issues, 
and  bis  discretion  extends  no  further.  If  It 
be  determined  on  appeal  that  the  cause 
conld  properly  have  been  submitted  on-  spe- 
cial Issues,  the  statute  is  mandatory  that  it 
should  have  been  so  submitted,  and  the  re- 
fusal to  do  so  constitutes  reversible  error, 
unless  the  unc<mtradlcted  evidence  leaves 
no  material  Issue  of  fact  to  be  determined 
by  the  Jury. 


Requested  Issue  Na  1  is  as  fOQows: 
"Did  the  defendant  I.  B.  Williams,  ever  pay 
or  cause  to  be  paid  the  6  vendor's  lien  notes 
for  $1,000  each,  described  in  plaintifl's  peti- 
tion?" 

Requested  spedlal  issue  No.  4  Is  in  legal 
eftect  the  same  as  No.  1,  though  it  submits, 
more  in  detail  the  Issuable  facts  as  to  such 
payment  This  issue  was  raised  by  the 
pleadings,  and  was  very  material,  inasmuch 
as,  if  said  notes  had  not  been  paid,  plalntlfTs 
were  entitled  to  Judgment  against  Williams 
for  their  debt,  with  enforcement  of  their 
vendor's  lien  against  the  other  defendants, 
ezc^t  to  such  of  them,  if  any,  as  were  inno- 
cent purchasers.  On  the  other  hand,  if  tbe 
notes  had  been  paid  to  the  appellant  as 
agent  for  the  Grafs,  the  debt  and  the  lien 
were  extinguished,  and  appellant  was  liable 
to  the  Grafs  for  money  received  and  con- 
verted by  it  The  evidence  upon  this  issue 
was  contradictory  and  irreconcilable. 

[4]  The  action  of  the  court  in  peremptori- 
ly instructing  the  Jury  was  equivalent  to  de- 
nying the  appellant  the  right  of  trial  by  Jury 
upon  a  material  and  controverted  issue  of 
fact  Such  right  is  guaranteed  by  the  Con- 
stitution of  this  state  (article  1,  |  15),  and 
therefore  must  be  conclusively  presumed  to 
be  a  valuable  right 

[S]  If,  upon  another  trial  hereof,  it  shall 
be  found  that  appellant  negligoitly  failed 
to  collect  the  draft  sent  to  it  by  plaintiffs, 
their  measure  of  damage  will  be  compensa- 
tion for  the  Injury  which  they  thereby  suf- 
fered, which  is  not  necessarily  the  face  of 
the  draft  Thomas  v.  Morse,  80  Tex.  280,  16 
S.  W.  48;  Bank  v.  Brogden,  98  Tex.  360,  83 
S.  W.  1098;  Bank  v.  Hendrtx,  147  Ala.  670, 
89  South.  206,  1  Ll  R.  A.  (N.  g.)  246;  Bank 
V.  Bank,  99  Ark.  386,  138  S.  W.  472;  Bank 
V.  Bank,  77  N.  X.  328,  33  Am.  Rep.  618;  Mott 
▼.  Bank,  22  Hun  (N.  T.)  868. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  reversed,  and  this  cause  Is 
remanded  for  a  new  trial  in  accordance  with 
this  opinion. 

Reversed  and  remanded, 


JURADO  T.  HOLMES.    (No.  772.) 

((?ourt  of  Civil  Appeals  of  Texas.     EI  Paso. 

Jan.  10,  1918.    On  Rehearing, 

Feb.  14,  1018.) 

1.  Salbb  S=»21&— SAI.B  or  Cattle  on  Rakok. 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  7170, 

requiring  a  bill  of  sale  always  to  be  taken  on 
sale  of  cattle  on  the  range,  and  article  7171, 
making  possession  prima  facie  illegal  without  a 
bill  of  sale,  have  no  extraterritorial  effect  where 
the  sale  without  the  state  was  accompanied  by 
actual  delivery,  and  the  property  was  after- 
wards brought  into  the  state. 

2.  EviDKNOii     «=9317(4) — Hbabsat— ADiassi- 

BILITT. 

Where  plaintiff  bought  cattle  in  Mexico, 
and  they  were  claimed  by  defendant  as  adminis- 
trator of  his  grandfather,  a  witness  should  not 
have  been  allowed  to  testify  that  he  accompa- 
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nied  plalBtlfPa  rendor  wban  he  paid  money  to 
the  perwDB  on  'whose  behalf  defendant  claimed 
the  catUe,  and  that  plaintiff's  vendor  then  stat- 
ed that  he  v/»a  buyfotr  certain  interests  of  the 
estate;   such  testimony  being  hearsay. 

3.  Affeai,  and  Ebbob  «c=>882(9)--Waitxb  or 
Ebrob. 

That  a  party,  objecting  to  testimony  as 
hearsay,  brings  out  testimony  to  the  same  effect 
on  cross-examining  the  witness,  does  not  waive 
the  error. 

On  Rehearing. 

4.  EVtDBNCX    «=3ll8 — RBB    G<t8TA— Hbabsat. 

The  rule  against  hearsay  testimony  does  not 
include  res  gestm  of  the  transaction,  such  as  dec- 
larations evoked  by  the  transaction  itself,  with- 
out premeditation,  voluntary,  and  spontaneoos. 

5.  E?viDENCx  «S3121(0)— Res  Qesix. 

Where  plaintiff  bou^t  cattle  in  Mexico,  and 
defendant  claimed  them  as  administrator  of  an 
estate,  testimony  of  one  who  accompanied  plain- 
tiff's vendor,  when  he  paid  the  money  to  the 
persons  on  whose  behalf  defendant  claimed  the 
cattle,  that  the  vendor  said  at  the  time  that  he 
was  buying  certain  interests  from  the  estate,  is 
not  admissible  as  res  gestee. 

Appeal  from  District  Ckrart,  El  Paso  Coun- 
ty; S.  J.  laaacks.  Judge. 

Suit  by  George  M.  Holmea  against  Pedro 
Bodrigoez  Jurado.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded for  new  trial.  On  rehearing,  motion 
overruled. 

Tamey,  Onlwell,  HolUday  ft  Pollard  and 
Harrington  Sc  BridBets,  all  oC  El  Paso,  for 
appellant  F.  O.  Morris  and  T.  A.  FalT^, 
botb  of  El  Paso,  for  appellee. 

HARPER,  C.  X  The  record  shows  tiiat 
Holmes,  appellee,  shipped  certain  cattle  from 
the  republic  of  Mexico  through  the  custom 
house  at  £&  Paso^  and  that  th^eafter  in 
some  way  bn  lost  his  possession  of  them. 
Throngh  a  dalm  of  ownership  of  a  part 
thereof  for  bims^f  and  as  administrator  of 
an  estate  for  others,  appellant  obtained  pos- 
session (in  some  way  not  revealed).  Appel- 
lee^ by  writ  of  seqnestratlon,  levied  upon 
then,  and.  defendant  (appellant  bere)  filed  re- 
plevy bond.  This  suit  is  for  the  cattle,  or, 
in  the  alternative,  for  their  valve.  The  cause 
was  submitted  upon  special  issues  to  a  Jury, 
and  upon  the  verdict  judgment  was  rendered 
for  appellee.  Holmes,  for  $2,590,  from  which 
this  appeal  is  prosecuted. 

[1]  The  first  assignment  is  that  the  trial 
court  should  have  Instructed  a  verdict  for 
appellant,  because  the  evidence  is  conclusive 
that  the  cattle  are  claimed  by  appellee  by 
purchase  upon  the  range,  and  his  title  is  not 
evidenced  by  bill  of  sale;  therefore  the  pos- 
session of  the  cattle  te  prima  fade  Illegal. 
The  cattle  were  upon  the  range  in  the  repub- 
lic ot  Mexico,  and  from  there  shipped  to  the 
United  States  tbrough  the  custom  house.  Un- 
der the  bdding  in  Bank  t.  Dangberty,  81 
Tex.  301,  16  S.  W.  1028,  the  provisions  of 
articles  7170  and  7171,  Vernon's  Sayles*  Stat- 
utes of  Texas,  to  the  effect  above  claimed, 
will  not  be  given  an  extraterritorial  effect. 


where  tbe  sale  was  accompanied  tv  actual 
delivery  and  afterwards  brougbt  into  tb« 
state,  because  the  statute  has  referoice  to 
cattle  fiound  vrittaln  tliis  stat& 

[2]  The  second  assignment  charges  error 
in  admitting  over  objection  tlie  following  tes- 
timony: 

Witness  Payan:  *!!  went  to  Parral  at  that 
time  for  my  family,  and  Don  Ygnacio  and  I 
went  to  the  attorney's  house,  Mr.  Gomez  y 
Salas.  Mr.  Loya  told  me  to  act  as  companion, 
so  he  could  deliver  some  money,  so  I  would  be 
present  when  he  would  deliver  the  money,  and 
that  is  where  I  knew  those  people  be  introduced 
as  his  relations.  I  did  not  see  the  defendant, 
Pedro  R.  Jurado,  present  at  the  time;  he  was 
not  there.  Mr.  Loya  stated  to  me  he  was  de- 
livering that  monay  for  interests  h€  was  buying 
from  tbe  inheritance  left  by  Pedro  Maria  Jura- 
do; that  is  all,  and  I  left  them.  I  saw  the 
money  delivered  to  this  man  Rodrigues.  They 
were  referring  to  some  interests,  cattle  and  oth- 
er things.  They  did  not  tell  me  what  ranch  or 
cattle,  or  anything :  Just  told  me  it  was  proper- 
ty left  by  the  will  of  Pedro  Maria  Jurado; 
during  that  time  that  man  was  very  well  known 
in  that  district.  I  have  been  informed  that  the 
people  I  was  talking  to  were  the  father  and 
motiier  of  tbe  defendant  here." 

To  wbidi  testimony',  tbe  defendant  ob- 
jected for  the  following  reasons,  to  wit: 
That  the  same  was  Immaterial  and  irrele- 
vant, and  in  no  way  binding  upon  tbe  de- 
fendant, and  fOrtber  that  said  testimony  was 
not  admissible  as  rebuttal  testimony,  and 
that  it  was  hearsay,  and  that  it  was  sec- 
ondary; that,  if  there  was  any  sale  of  these 
cattle  then,  a  bill  of  sale  would  be  tbe  best 
evidence  as  to  the  transfer  and  sale,  and 
that  said  testimony  was  merely  bearaay. 
and  was  incompetent;  and,  further,  that 
the  witness  does  not  know  whether  tbe  par- 
ties referred  to  are  the  same  parties  at  in- 
terest in  this  case.  Tbe  testimony,  if  <rf 
any  probative  effect,  tends  only  to  estaMish 
tliat  Loya,  appellee's  vendor,  had  purchased 
the  cattle  from  the  same  parties  for  whom 
the  appellant  claims  tbe  cattle  as  adminis- 
trator under  tibe  will  of  their  grandfather. 
It  seems  clear  that  the  testimony  should  not 
have  been  admitted,  for  tbe  reason  that  It 
was  hearsay  testimony.  The  appellee  urges 
that  it  was.  res  gestte  of  the  transaction. 
It  Is  dear  that  the  witness  did  not  know 
what  the  money  was  paid  for,  and  there  is 
no  other  testimony  in  the  record  to  Identify 
the  object  of  tbe  payment 

[3]  Appellee  further  u^es  that  since  ap- 
pdlant  brought  out  the  same  testimony  upon 
croB»«xamination,  he  waived  tbe  error. 
Tbe  rule  is  settled  to  the  contrary  in  Cathey 
V.  RaUway  Oa,  104  Tex.  39,  133  S.  W.  417, 
33  U  B.  A.  (N.  S.)  103.  The  test  QuesUon 
in  this  case  is:  Did  ^^tellee  get  title  by 
bis  purchase  from  Tgnado  Loya?  And  the 
record  dlsdoses  that,  if  the  latter  had  title, 
it  was  from  the  heirs  of  Pedro  Maria  Jura- 
do, and  there  is  no  other  evidence,  than  that 
above  Qomplained  of,  to  show  that  he  ac- 
quired such  title,  and  this  Is  not  admlsslUe, 
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onleM  It  be  deartr  shown  ttMit  the  nton^ 
paid  ytaa  the  purchase  price  at  the  cattle 
In  controversy.  We  note  also,  In  view  of  an- 
other trial,  that  defendant  testified  that 
certain  of  the  cattle  were  his  by  Inherit- 
ance as  one  of  the  heirs,  and  that  this  is 
in  no  wise  contradicted.  FOr  this  reason  ap- 
pellant in  any  event  shovild  have  had  Judg- 
ment for  such  cattle. 

The  third  Is  that  It  was  error  to  refuse 
special  charge  requested  by  appellant  Was 
there  a  market  value  in  El  Paso  for  the 
class  and  kind  of  cattle  of  those  In  contro- 
versy? And  the  fourth  Is  based  upon  an 
objection  to  the  main  charge,  upon  the 
ground  that  it  assumed  that  there  was  a 
market  value  for  the  cattle  in  EH  Paso. 
Under  the  evidence,  the  question  Is  so  doubt- 
ful as  to  require  the  court  to  submit  it 
affirmatively  to  the  jury,  and  it  was  erro: 
to  submit  the  question,  "What  is  the  mar- 
ket value  ••«'?"  without  first  submit- 
ting the  question  of  whether  in  fact  there 
was  a  market  value. 

The  fifth  complains  of  the  misconduct  of 
the  jury  in  arriving  at  the  market  value  of 
the  cattle.  If  error,  not  likely  to  occur  up- 
on another  trial. 

For  the  reasons  noted  above,  the  cause  is 
reversed  and  remanded  for  a  new  trial. 

On  Rehearing. 

[4]  Appellee,  upon  motion  for  rehearing, 
very  earnestly  nrges  that  the  testimony  of 
witness  Payan,  complained  (tf  in  the  second 
assignment,  whQe  hearsay,  was  nevertheless 
within  the  exception  to  the  rale  that  hear- 
say evidence  is  not  admissiUe,  because  It 
was  res  gestse  of  the  transaction,  and  there- 
fore admissible,  and  further  urges  that  In  de- 
termining the  question  the  court  should  look 
to  other  testimooy  of  the  same  witness 
which  was  explanatory  of  that  objected  to, 
and  requests  that  we  discuss  this  suggestion 
more  fully,  in  order  that  it  may  be  deter- 
mined Just  what  evidence  Is  excluded  by 
our  holding.  In  the  original  opinion  we 
considered  only  one  objection  to  this  tes- 
timony, namely,  that  It  was  hearsay.  We 
did  not  pass  upon  the  objections  made  In 
the  court  below,  as  shown  by  the  bill  of 
exceptions,  but  whidt  were  not  urged  in  this 
court.  The  rule  whidh  rejects  hearsay  evi- 
dence applies  to  that  kind  of  evidence 
which  does  not  derive  its  value  solely 
from  the  credit  to  be  attained  to  the  wit^ 
ness  himself,  but  rests  also  In  iMtrt  on  the 
▼eracity  and  competency  of  some  other  per- 
son, not  a  party  to  the  action,  nor  in  the 
presence  and  hearing  of  a  party  thereto, 
from  which  the  witness  received  his  infor- 
mation. To  this  rule  what  is  termed  res 
gestffi  of  the  transaction,  such  as  declara- 
tions evoked  by  the  transaction  itself,  and 
without  premeditation,  that  they  sprang  out 
of  it,  were  voluntary  and  spontaneous,  and 


made  at  a  time  so  near  as  to  prodnde  the 
idea  of  diriiberate  design,  is  admitted  as  an 
exception  thereto.  Malone  v.  T.  P.  Ry.  Co., 
40  Tex.  av.  App.  398,  109  S.  W.  430;  Mc- 
Oowen  V.  McQowen,  62  Tex.  667. 

Now,  bearing  in  mind  the  well-settled 
rule  of  hearsay  evidence  and  the  principle 
upon  which  the  exertion  is  predicated,  let 
us  apply  them  to  the  evidence  which  we 
hold  was  not  admissible.  As  stated  in  the 
opinion,  U  this  evidence  has  any  probative 
value,  it  is  because  It  tends  to  prove  that 
Loya  acquired  the  title  to  the  cattle  In  con- 
troversy from  the  people  whom  the  appellant 
claims  to  represent  as  administrator.  Loya 
was  not  under  oath  when  the  purported 
statements  were  made,  so  Payan's  testi- 
mony concerning  his  statements  derives  its 
value  in  part  from  the  credit  to  be  attached 
to  the  veracity  and  competency  of  Loya ;  for 
this  is  not  testimony  concerning  the  sale, 
except  in  so  far  as  Loya's  statements  to 
him  are  evidence  of  the  transaction  or  sale. 
In  other  words,  to  admit  this  testimony,  is 
to  permit  appellee  to  prove  the  transaction 
Itself  (sale  by  the  heirs  to  Loya)  by  the 
unsworn  statements  of  the  party  (Loya)  from 
whom  he  claims  to  have  purchased  >the 
cattle,  supi>orted  by  the  fact  that  he  saw 
money  paid.    Payan's  words  are: 

"Mr.  Loya  told  rae  to  act  as  companion,  so  he 
could  deliver  some  money,  so  I  would  be  present 
when  he  would  deliver  the  money.  *  *  *  Mr. 
Loya  stated  to  me  he  was  delivering  that  money 
for  interests  he  was  buying  from  the  inheritance 
left  br  Pedro  Maria  Jnrado;  that  is  all,  and  I 
left  them.  I  saw  the  money  delivered  to  this 
man  Rodriguea.  They  were  referring  to  some 
intM'eBts,  cattle  and  other  things.  They  did  not 
tell  me  what  ranch  or  cattle,  or  anything;  jast 
told  me  it  was  property  left  bj  the  will  of  Pedro 
Maria  Jnrado;  durins  that  time  that  man  was 
very  wdl  known  in  that  district.  I  have  been 
informed  that  the  pe<q;>le  I  was  talking  to  were 
the  father  and  mother  of  the  defendant  here. 

"Grosa-Ezamination :  *  *  *  Loya  told  me 
that  he  had  to  pay  some  money  to  these  people 
for  Bataething.  I  did  not  see  what  he  got  tor 
his  money.  I  was  not  present  when  he  re- 
ceived anything.  I  saw  him  pay  the  money  to 
these  people.  I  do  not  know  how  much  he  paid 
them.  It  was  hank  notes  of  Mexico.  He  paid 
that  money  to  Rodrigues  and  his  wife,  in  the 
office  of  uie  attorney.  Goaxales.  The  money 
was  handed  to  BodxifueB.  The  lawyer  had 
some  dooumants  that  were  signed  by  several  wit- 
nesses. I  do  not  know  what  they  did  with  the 
documents.  There  were  several  people  present 
at  the  time.  Don  Ygnacio  Loya  was  there. 
He  told  me  he  wanted  me  to  go  with  him,  so  I 
would  be  present  when  the  money  was  turned 
over.  He  did  not  talk  about  the  lawyer,  but  I 
suppose  the  lawyer  in  that  case  had  to  make  out 
the  documents.  He  was  present  when  the  mon- 
ey changed  hands.  Loya  told  me  that  the  mon- 
ey was  concerning  some  interests  left  by  the 
will  of  Pedro  Maria  Jurado.  I  did  not  see  the 
will;  I  don't  know  anything  about  that.  This 
lawyer's  home  was  in  Parral.  I  did  not  see  the 
cattle,  or  any  of  the  property  that  wag  turned 
over.  I  understood  from  the  transaction  I 
beard  and  saw  that  all  of  the  property  these 
people  received  from  the  father  ot  Rodriguez 
was  sold  to  Loya." 

[J]  We  distinctly  recognize  the  rule  con- 
tended for  by  appellee,  admitting  48  a  part 
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<tf  Oie  res  gestte  volantary  and  spontaneous 
declarations,  evcd^ed  by  tbe  transaction  Itself 
and  made  at  the  proper  tlma  The  testimony 
quoted  is  insufficient  to  bring  within  the  rule 
tbe  declarations  made  by  Loya  to  Payan.  It 
does  not  sufficiently  appear  that  they  were 
made  at  the  time  the  alleged  sale  transpired 
and  as  a  part  of  the  transaction.  The  state- 
ments, for  aught  the  testimony  shows,  may 
hare  been  made  at  some  other  time.  We  ad- 
here to  our  ruling  that  the  testimony  was  in- 
admissibl*. 

The  ppTtineney  of  Terrell  v.  McCown,  91 
T^x.  231  43  S.  W.  2,  cited  by  appellee  Is  not 
appareo"  Sparks  ▼.  De  Bord,  110  8.  W. 
757,  is  simply  an  application  of  the  res 
gestae  n  le. 

The  -aotion  for  rehearing  is  overruled. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  of  Judges  assisting  tbe  Supreme 
Court 


FIDEUTT    &    CASUAI/TT    INS.    CO.    OF 

NEW  YORK  V,  MOUNTOASTLB. 

(No.  8746.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Dec.  15,  IdVf.     Petition  for  Rehearing 

Withdrawn  Jan.  12,  1018.) 

1.  InauKANCE  «s>666(6)  —  Aocidbht  Ikbub- 

ANOB— SVIDENGB — DiBABIUTT. 

In  a  suit  upon  an  accident  policy  to  recover 
for  total  disability,  evidence  heU  to  sustain  a 
finding  that  insured  suffered  an  injury  while 
traveling  on  a  train,  resulting  directly  and  ex- 
clusively in  immediate,  oononuoos,  and  total 
disabilitv,  rendering  him  incapable  of  perform- 
ing duties  pertaining  to  his  occupation  as  a 
grain  man. 

2.  II7SUBANCB    «=9539(Q)   —  AOOIDKNT   IHSTTB- 

ANCB— Notice  of  Ciaim— Statute. 
Rev.  St  1895,  art  3379,  providing  that  no 
stipulation  in  any  contract  requiring  notice  of 
claun  for  damages  as  a  condition  precedent  to 
the  right  to  sue  thereon  shall  be  valid,  unless  it 
is  reasonable,  and  that  any  stipulation  requir- 
ing notice  within  less  than  90  days  shall  be 
void,  and  that  notice,  if  required,  may  be  giv- 
en to  tbe  nearest  or  other  convenient  local 
agent,  does  not  mean  that  notice  given  after  90 
days  may  not  be  permissible  when  the  circum- 
stances disclose  that  the  delay  was  not  unrea- 
sonable, and  where  the  evidence  did  not  show 
that  the  company  was  injured  by  reason  of  the 
delay;  the  purpose  of  notice  being  to  convey 
knowledge  to  guard  agaipst  fraud,  and  to  inves- 
tigate the  claim,  and  to  prepare  to  contest  it 
8.  iNStTBANCK    4=9668(14)— Accident    Inbub- 

ANCE  —  Notice  of  Claim  —  Qoebtion  fob 

JUBT. 

In  an  action  upon  an  accident  policy  for 
total  disability,  held,  on  the  evidence,  that  tbe 
refusal  to  give  a  peremptory  instruction  for  de- 
fendant on  the  ground  of  insured's  failure  to 
give  written  notice  of  aocident  within  the 
time  prescribed  by  the  policy  was  proper. 
4.  INBUKANCE  <8=>579  —  Accident  InstTBAHCB 
—Receipt— Settlement. 
Receipt  by  insured  of  $14  in  payment  of 
daim  for  total  disabili^  under  an  accident  in- 
surance policy,  including  doctor's  bills,  etc., 
tbe  amount  paid  being  only  the  amount  of  tbe 
doctor's  bills,  did  not  constitute  a  settlement  in 
full  for  injuries  sustained. 


5.  RxuBABE    ^a>18(2)— VAlXDnT'-CairsntBBA- 

TION. 

A  debtor's  payment  of  a  liquidated  amount 
presently  due  and  to  which  he  has  no  defense 
that  can  be  urged  in  good  faith  or  with  color 
of  right  is  not  itself  a  sufficient  consideration 
to  sustain  the  creditor's  release  of  other  liqui- 
dated claims. 

6.  INSUBANCK  9=3665(5)  —  Accident  iNSini- 
ANCE— Action  on  Polict— Finding  as  to 
DisABiLiTT— Evidence. 

In  an  action  upon  a  policy  of  accident  in- 
surance to  recover  for  a  total  disability,  evi- 
dence held  to  sustain  a  finding  that  insured's  in- 
jury resulted  directly  and  independently  in 
immediate,  continuous,  and  total  disability,  pre- 
venting him  from  performing  any  work  pertain- 
ing to  his  occupation,  from  Die  date  of  the  acci- 
dent, September  15,  1913,  to  February  9,  1016, 
notwithstanding  he  had  for  15  months  after  the 
accident  received  his  usual  salary  from  his  em- 
ployer. 

7.  Insubance  $=>662(1)  —  Accident  iRstni- 
ANCE— Notice— Evidence. 

Testimony  of  insured  claiming  total  disabil- 
ity under  an  aocident  policy  that  he  gave  tbe 
insurer's  local  agent  verbal  notice  of  the  acci- 
dent was  admissible,  though  not  a  compliance 
with  the  policy,  as  bearing  cm  the  question 
whether  his  subsequent  written  notice  was  giv- 
en within  a  reasonable  time. 

8.  Insubance  4=>661  —  Accident  Inbubance 
—Action  on  Olaix— Evidence. 

In  an  action  upon  an  accident  insurance  pol- 
icy for  total  disability  resulting  from  an  injury 
on  a  passenger  train,  evidence  as  to  the  amount 
for  which  insured  had  settled  his  judgment 
against  the  railroad  on  account  of  injury,  ikeU 
too  weak  and  remote  to  be  admissible. 

Appeal  from  District  Oourt,  Tarrant  Cioun- 
ty;  Ben  Ml  Terrell,  Judge. 

Suit  by  O.  O.  Mountcastle  against  the  Fi- 
delity Se  Casualty  Insurance  Company  of  New 
York.  Judgment  for  plaintiff,  and  d^eodaut 
appeals.    Affirmed. 

Marshall  Thomas,  of  Dallas,  for  appellant 
McLean,  Scott  &  McLean  and  Marshall 
Spoonts,  all  of  Ft  Worth,  A>r  appellee. 

BUCK,  J.  This  U  a  salt  by  appellee 
against  appellant  to  recover  for  total  dis- 
ability under  an  accident  policy  dated  April 
6,  1911,  and  renewed  for  one  year  on  April 
6,  1913,  said  claimed  total  disability  begin- 
ning on  the  date  of  an  accident  alleged  to 
have  occurred  September  15,  1913,  at  Her- 
cedes,  Tex.,i  while  plaintiff  was  traveling 
on  a  passenger  train.  It  was  alleged  that 
the  total  disability  had  been  contlnoons  from 
the  date  of  said  accident  and  would  so  con- 
tinue during  the  remainder  of  plaintiff's  life. 
It  was  further  alleged  that  the  policy  Issued 
by  defendant  company  provided  that  tt  the  In- 
sured was  injured  while  traveling  on  a  public 
conveyance  provided  by  a  common  carrier 
for  passenger  aervioe,  that  the  oompensatioD 
recoverable  for  total  disability  dtonld  be 
$100  per  week.  Plaintiff  also  sought  to  re- 
cover the  statutory  12  per  cent  damages,  and 
attorney's  fees.  ■ 

In  addition  to  the  general  issue,,  the  defend- 
ant specially  pleaded  that  under  article  16 
of  said  policy  it  was  provided  that  written 
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notice  ot  an  acddent  for  whldi  a  Claim  was 
made  should  be  given  to  tbe  company  at  ita 
home  ofBce  in  New  Tork  Oity  as  soon  as 
might  be  reasonably  possible,  together  with 
full  particnlars,  etc.;  that  under  article  19 
of  said  policy,  It  was  provided  that  a  failure 
to  comply  with  any  of  the  provisions  of  the 
policy  should  render  invalid  any  claim  there- 
under ;  that  by  virtue  of  an  indorsement  at>- 
tached  to  and  made  a  part  of  said  policy,  it 
was  provided  that  the  same  was  issued  sub- 
ject to  article  3378  and  article  3379  of  the 
Revised  Statutes  of  Texas  of  1896,  both  of 
which  articles  were  quoted  in  said  indorse- 
ment ;  that  by  reason  of  said  provisions  of 
the  policy,  and  the  provisions  of  said  articles 
of  the  Revised  Statutes  of  Texas,  the  plain- 
tiff was  required  to  give  written  notice  to 
the  api>ellant  of  the  accident  within  91  days 
from  the  date  thereof;  and  that  said  provi- 
sions of  said  policy  were  reasonable.  It  was 
allied  that  the  plaintifC  failed  to  give  said 
notice  within  the  required  time,  and  that 
said  failure  on  his  part  rendered  invalid  the 
claim  asserted  by  him  in  this  cause.  It  was 
further  specially  denied  that  the  accident  in 
question  resulted  in  immediate  and  continu- 
ous total  disability,  but  that  by  reason  of 
said  accident  be  was  compelled  to  employ 
physicians  to  treat  tiim,  and  that  in  accord- 
ance with  article  10  of  said  policy  he  was 
entitled  to  be  reimbursed  for  sa'ld  medical 
expenses  incurred  by  him,  and  that  in  ac- 
cordance with  the  representations  and  re- 
quest of  plaintUT,  defendant  paid  to  him  the 
sum  of  $14  in  settlement  of  said  expenses 
elalmed  by  him  and  of  all  right  of  action  that 
be  might  have  by  reason  of  said  accident  or 
injury. 

Plalntlfl  by,  supplemental  petition  denied 
the  defensive  allegations  contained  in  defend- 
ant's answer,  and  he  alleged  that  the  $14  paid 
bim,  the  receipt  for  which  be  signed,  was  In 
payment  of  the  doctor's  bills  only,  and  that 
there  was  no  consideration  moving  to  him  to 
support  defendant's  claim  of  a  payment  in 
fun  for  the  injury  he  bad  sustained.  Tbe 
cause  was  tried  before  a  jury  on  special  Is- 
sues which  were  answered  favorably  to 
plaintiff,  and  defendant  has  appealed  from  a 
judgment  entered  in  accordance  with  the  ver- 
dict of  tbe  jury.  Tbe  judgment  la  In  the 
sum  of  $15,400,  with  interest  on  $12,500  of 
tbe  same  from  February  9,  1916,  and  on 
$2,900  thereof  from  the  date  of  the  judg- 
ment; the  latter  amount  being  12  per  cent, 
damages  and  attorney's  fees. 

Tbe  evidence  shows  that  at  the  time  of  the 
accident  plaintiff  was  the  local  manager  of 
tbe  3.  Bosenbaum  Grain  Company,  and  that 
until  January  1,  1915,  be  continued  in  said 
position  and  received  a  salary  of  $6,000  per 
annum.  It  la  further  shown  that  soon  after 
plaintiff  retnmed  to  his  home  at  Ft.  Worth, 
subsequent  to  tbe  accident,  be  met  J.  S.  Coe, 
tbe  local  agent  of  the  defendant  company, 
and  bad  a  oonversation  with  him  in  which 


he  cave  him  a  complete  verbal  report  of  the 
accident,  and  Ooe  told  him  that  be  was  going 
to  Dallas,  and  would  make  a  report  of  it  to 
tbe  general  agents  there.  About  4  or  6  weeks 
thereafter,  plaintiff  again  met  Mr.  Ooe,  who 
told  him  that  he  had  reported  tbe  accident 
to  the  con^Miny.  At  the  time  of  tbe  accident, 
plaintiff  was  nearlng  the  age  limit  at  which 
the  defen^^t  company  issued  tbe  character 
of  policy  carried  by  plaintiff.  Some  time  dur- 
ing the  latter  part  of  l9l3,  and  subsequent 
to  the  accident,  plaintiff  had  a  conversation 
with  said  Coe  concerning  the  making  of  a 
claim  by  plaintiff  against  defendant  company 
oa.  account  of  tbe  accident  and  Injury,  for 
any  disability  sustained,  and  Mr.  Coe  advis- 
ed him  not  to  make  any  claim  on  that  ao- 
conut.  He  told  him  that  it  was  hard  enough 
to  get  a  renewal  after  a  man  reached  the  age 
of  65 — ^plaintiff  was  then  In  his  sixty-fourth 
year— and  Coe  advised  him  that  if  he  made 
a  claim  he  (Coe)  did  not  believe  the  congmany 
would  renew  bla  policy.  Thereupon  plaintiff 
concluded  that  be  would  not  make  a  claim 
under  said  policy,  and  told  Coe  of  such  con- 
clusion. In  April,  1914,  plaintiff's  policy  was 
again  renewed  for  the  succeeding  12  months, 
and  thereafter  defendant's  local  agent,  Coe, 
told  plaintiff  that  if  he  would  furnUAi  the 
company  with  the  receipted  doctor's  bUls 
that  had  been  paid  by  talm  he  could  secure 
frcnn  the  company  a  r^mbursement  of  such 
expenses  Incurred.  Said  receipted  doctor's 
bills,  which  bills  amounted  to  $14  were  fui^ 
nished  Coe,  and  thereafter  be  delivered  to 
plaintiff  the  f(dlowlng  receiptt 

"Received  from  the  Fidelity  &  Casualty  Com- 
pany  of  New  York  the  amount  of  the  draft  to 
which  this  receipt  U  attached.  In  payment  of 
the  claim,  including  doctor  bills,  for  injuries  re- 
ceived on  or  about  September  15,  1913." 

Tbls  receipt  was  signed  by  plaintiff  June 
10,  1914,  and  plaintiff  cashed  the  draft  for 
$14  accompanying  it 

Api>ellanf  B  first  assignment  of  error  com- 
plains of  the  failure  of  tbe  trial  court  to  give 
its  requested  peremptory  Instruction  for  tbe 
following  reasons: 

"A.  The  undisputed  evidence  shows  that  tbe 
injury  sustained  by  plaintiff  did  not  result  di- 
rectly, independently,  and  exclusively  of  all  oth- 
er causes  ui  immediate,  continuous,  and  total 
disability  that  prevented  the  assured  from  per- 
forming any  and  every  kind  of  duty  pertaining 
to  his  occupation  from  the  date  of  said  accident 
until  the  9th  day  of  February,  1916. 

"B.  The  undisputed  evidence  shows  that  plain- 
tiff did  not  give  to  the  defendant  written  no- 
tice of  the  accident  within  the  time  prescribed 
by  the  policy,  and  that  the  time  prescribed  by 
the  policy  within  which  said  notice  should  be 
given  was  a  reasonable  time,  and  that  the  de- 
fendant had  not  waived  such  failure;  under 
the  terms  of  the  policy  such  failure  renders  the 
claim  of  plaintiff  thereunder  invalid. 

"C.  The  undisputed  evidence  shows  a  valid 
existing  release  executed  by  plaintiff  which  was 
a  valid  defense  to  the  claim  embraced  in  this 
suit,  and  the  evidence  of  the  plaintiff  shows  that 
there  was  a  valid  and  legal  consideration  for 
such  release. 

"D.  There  is  no  evidence  showing  that  the 
local  agent;  J.  S.  Ooe,  had  any  authority  to 
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waive  the  proTblon  of  the  policy,  requiring  no- 
tice of  the  accident,  and  if  the  evidence  is  suf- 
ficient to  raise  the  issue  of  such  waiver  on  the 
part  of  Coe,  the  same  would  not  be  binding  up- 
on the  defendant." 

[t]  We  are  of  the  opinion  that  the  eyldence 
Is  ample  to  anstaln  the  finding  of  the  jury 
that  the  appellee  suffered  Injuries  as  claimed, 
and  they  resulted  directly,  Independently, 
and  exclusively  of  all  other  causes  4n  immedi- 
ate, continuous,  and  total  disability  that  pre- 
vented the  assured  from  i)erformlng  any  and 
«very  kind  of  duty  pertaining  to  his  occupa- 
tion from  the.  date  of  said  accident  until  the 
9th  day  of  February,  1916.  It  is  true  the 
evidence  shows  that  during  the  time  between 
the  accident  and  February  9,  1916,  the  ap- 
pellee was  frequently  at  his  office  and  place  of 
business,  but  the  testimony  further  shows 
that  he  was  in  no  condition,  pliysically  or 
mentally,  to  perform  the  duties  and  to  trans- 
act the  business  pertaining  to  the  position 
which  he  occupied.  Plaintiff's  own  testimony 
shows  that  he  was  injured  while  on  a  busi- 
ness trip  In  the  southwestern  portion  of  the 
state,  but  that  by  reason  of  said  injuries  he 
was  unable  to  attend  to  the  business  for 
which  he  had  taken  the  journey,  and  returned 
immediately  thereafter  to  Ft.  Worth,  and 
sent  for  a  physician  to  attend  him.  He  tes- 
tified: 

"After  I  went  home  on  that  occaaioo,  I  think 
I  remained  there  during  the  balance  of  the 
month  of  September,  and  after  that  time,  I 
would  come  to  town  for  about  an  hour  a  day; 
I  do  not  remember  the  exact  number  of  days 
that  I  was  confined  to  my  bed  on  that  occasion, 
but  I  think  it  was  perhaps  10  or  12  days,  and 
Dr.  Lyle  Talbot  treated  me  while  I  was  con- 
fined to  my  bed." 

He  then  testified  that  he  went  to  the  hos- 
pital and  underwent  a  serious  operation,  ren- 
dered necessary  by  reason  of  the  injuries  sus- 
tained, and  that  after  he  was  able  to  leave 
the  hospital  he  went  to  Colorado  Springs, 
and  stayed  some  thirty  days.    He  testified : 

"After  I  was  hurt  on  September  16,  1913,  I 
suffered  continually  until  the  26tb  day  of  Sep- 
tember, 1914,"  when  the  operation  was  per- 
formed. 

He  further  testified  that  during  his  stay 
in  Colorado  Springs,  In  July  and  August, 
1914,  he  was  confined  to  his  bed,  and  suffer- 
ed continuously;  that  upon  bis  return  home 
he  went  to  bed  and  stayed  about  4  weeks; 
that  be  then  attempted  to  come  to  the  office 
and  tried  to  do  some  work,  but  was  unable  to 
do  so  because  of  his  suffering;  that  all  he 
was  able  to  do  while  in  his  office  was  to  sit  In 
a  chair  and  place  himself  in  as  comfortable 
a  position  as  possible  tn  order  to  lessen  the 
severe  pain  with  which  he  suffered.  He  fur^ 
ther  testified : 

"I  held  my  position  which  paid  me  $5,000  a 
year  for  about  16  months  after  I  received  my 
injury,  but  from  the  time  I  got  hurt  until  I 
lost  my  position  with  the  Rosenbaum  Grain 
Company  I  did  nothing  for  that  company,  be- 
cause I  could  not  do  it  on  account  of  my  suf- 
fering. •  •  •  Since  I  received  this  injury,  I 
have  not  done  anything  because  my  suffering 
has  been  too  great,  and  I  have  not  been  able  to  i 


do  it.  I  can't  concentrate  my  mind  on  my  busi- 
ness, though  I  have  tried  to  do  so.  After  I  loet 
my  position  with  the  Rosenbaum  Grain  Com- 
pany, Mr.  R.  I.  Merrill  and  myself  organized 
the  Mountcastle-Merrill  Grain  Company,  but 
I  have  done  no  work  in  connection  wiui  tliat 
company,  except  to'  go  to  the  office  for  about  an 
hour  each  day  and  put  my  feet  up  on  my  desk, 
and  occasionally  go  mto  the  Exchange  room  and 
look  at  the  markets.  Prior  to  my  injoiy,  my 
business  was  that  of  a  grain  man.  Mr.  R.  L 
Merrill,  with  whom  I  am  in  business,  is  my 
son-in-law.  Prior  to  the  time  I  got  hurt  on 
the  occasion  in  question,  my  health  was  perfect. 
I  was  a  very  robust  and  heart?  man.  I  did  not 
know  my  strength,  but  since  I  received  this  in- 
jury, my  health  has  been  wretched.  My  wretch- 
ed condition  of  health  has  not  come  from  any- 
thing except  this  injury  that  I  received.  •  *  • 
At  the  time  I  received  this  injury  I  was  in  my 
sixty-fourth  year,  and  back  for  12  or  15  or  20 
years  prior  to  that  time  my  health  had  been  as 
near  perfect  as  any  man's  health  could  be.  I 
never  had  any  injuries  prior  to  this  occasion 
My  condition  up  to  February,  1916,  was  such 
that  I  could  not  sit  down  and  attend  to  any 
business  pertaining  to  my  occupation  as  a  grain 
man.  I  could  not  do  it  on  account  of  my  suf- 
fering. At  the  time  I  got  hurt,  my  weight  was 
225  pounds.    I  now  weigh  198  pounds." 

In  tlUs  connection  B.  I.  Merrill,  plaintUTs 
son-in-law,  testified  as  follows: 

"Previous  to  September,  1913,  and  up  to  the 
time  of  this  injury,  Mr.  Mountcastle,  in  the 
way  of  business  ability  and  mental  activity  and, 
physically,  I  believe,  was  regarded  as  one  of 
the  foremost  grain  men  in  this  country.  •  •  • 
Physicslly  he  was  a  powerful  man.  He  was  in 
generally  ^eod  health  during  the  11  years  I 
was  associated  with  him  before  he  got  hurt. 
Since  his  injury  I  have  been  witlt  him  constant- 
ly, except  when  he  has  been  away  from  Ft 
Worth.  I  was  with  him  after  he  was  injured 
until  he  lost  his  position  with  the  Rosenbaiun 
Grain  Company — in  the  same  office  with  him. 
*  *  *  I  will  say  that  Mr.  Mountcai^e  was  in 
pretty  bad  shaira.  He  was  low-spirited,  and 
took  very  little  interest  in  the  business,  except 
what  you  would  tell  him.  He  initiated  nothing. 
He  had  no  resource.  If  anything  came  up  that 
looked  like  it  would  go  wrong,  he  did  not  know 
what  to  suggest  to  remedy  the  situation.  He 
would  come  down  to  the  office — he  usually  gets 
down  pretty  early,  about  8  o'clock — and  would 
look  over  the  mail  and  put  it  over  on  my  desk 
for  distribution  and  attention,  and  he  would 
leave,  possibly,  in  an  hour  or  two,  sometimes 
less,  and  he  might  stay  a  little  longer,  and  come 
down  in  the  afternoon  for  a  short  period.  A 
great  many  times,  though,  and  for  weeks  at  a 
time,  he  was  not  able  to  come  at  all,  just  up 
and  down,  and  said  he  was  about  dead — ^if  any- 
body would  ask  him  how  he  felt,  'Oh,  he  was 
about  dead,'  and  he  dragged  himself  around  like 
he  was  about  dead.  After  his  injury  I  think  I 
am  safe  in  saying  he  did  not  do  any  buying  or 
selling.  He  may  have  answered  some  personal 
letters  with  the  Chicago  office  about  some  par- 
ticular piece  of  business,  but  so  far  as  actually 
conducting  the  business  or  originating  new  busi- 
ness, why  that  practically  all  fell  on  me.  Buy- 
ing and  selling  is  the  grain  business.  The  rea- 
son he  has  not  bought  or  sold  any  since  his  in- 
jury is  that  he  has  not  been  in  touch  with  the  i 
grain  business.  He  has  not  seemed  to  get  his 
mind  on  it  His  mind  has  been  principally  on 
himself  and  his  injuries  and  his  feelings;  ir- 
ritable, and  just  could  not  concentrate  on  what 
— I  would  tell  him  what  the  prices  were  now, 
and  he  did  not  seem  to  recall  them ;  could  not 
apply  them  to  the  ever-changing  conditimi  of 
the  grain  business,'  He  made  complaint  as  to 
where  he  was  suffering,  and  how  he  was  suf- 
fering—there was  no  question  about  that ;  he 
was  complaining  all  tlia  time;   he  sufEared  all 
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the  time.  •  •  •  Since  hto  injary,  or  ratber  I 
mean  since  bis  trip  to  Chicago,  and  his  coming 
back  to  Ft  Worth,  his  ability  to  attend  to  any 
of  the  duties  of  that  oflSce  or  of  a  grain  man  are 
almost  nil,  if  that  word  wonld  CTpreas  it — 
nothing— be  does  not  contribute  anvtliing  to  the 
active  bosinesa  of  the  office ;  in  otoer  words  he 
does  not  make  any  money  for  the  office,  and  in 
one  or  two  transactions  that  he  tried  to  engi- 
neer be  lost  a  good  deal  of  money.  *  *  *  I 
have  noticed  Mr.  Mountcastle  around  the  home 
where  we  are,  around  our  residence.  Mr. 
Mountcastle  spent  a  great  deal  of  time  at  home 
and  largely  at  bis  room ;  sometimes  in  bed  and 
sometimes  aroond  the  boose.  He  goes  home 
early  in  the  afternoon  and  in  the  morning,  and 
to  use  a  common  expression,  kind  of  gutters 
around  and  interferes  with  domestic  affairs." 

Mucli  evidence  of  this  Und  is  In  the  record, 
but  we  think  sufQdeut  has  been  quoted  to 
support  the  conclusion  reached  by  the  jury 
and  the  trial  court  that  by  reason  of  the 
injuries  sustained,  plaintiff  was  rendered  in- 
cajpable  of  performing  the  duties  of  the  busi- 
ness in  which  be  was  engaged,  or  of  any 
otber  business  within  the  meaning  of  the 
policy,  and  that  such  incapacity,  mental  and 
physical,  arose  immediately  after  tbe  injury, 
and  was  continuous  up  to  the  date  hereto- 
fore mentioned.  The  fact  that  he  visited 
his  place  of  business  considerably  during 
said  period,  and  the  fact  that  his  employer 
continued  to  pay  his  salary  during  said  time, 
would  not  exclude  the  theory  that  be  was 
totally  unfit  to  perform  the  duties  Incident  to 
the  position  he  held.  His  son-in-law,  who 
was  assistant  manager  under  him,  and  a»- 
■nmed  the  burden  of  carrying  on  tbe  business 
when  It  became  evident  that  his  father-in- 
law  could  not  do  so,  would  naturally  be  in- 
clined to  shield  the  plaintiff  and  to  relieve 
him  of  tbe  worry  and  work  Incident  to  the 
carrying  on  of  the  business.  Mr.  Merrill's 
competency  to  conduct  the  business  without 
any  material  aid  from  the  plaintiff  may  be  In- 
ferred fropi  the  fact  that  the  Rosenbanm 
Grain  Company  permitted  the  plaintiff  to 
remain  in  nominal  charge  of  its  business  In 
Ft.  Worth  for  some  16  months  after  the  ac- 
cident, and  that  plaintiff  was  not  discharged 
from  said  position  until  a  visit  hy  him  to 
headqtiarters  disclosed  hla  mental  and  phy- 
sical Inflrmlty.  Hence  we  are  unable  to  sus- 
tain the  first  assignment  In  so  far  as  it  Is 
based  upon  the  reasoning  given  under  para- 
graph A. 

[2,  S]  Nor  do  we  feel  that  we  are  Justified 
In  holding  that  tbe  trial  court  should  have 
given  a  peremptory  instruction  for  the  rea- 
son given  in  paragraph  B  under  this  as- 
signment. Article  3379  of  jRevised  Statutes 
1895,  provides.  In  part,  that: 

"No  stipulation  in  any  contract  requiring  no- 
tice to  be  given  of  any  claim  for  damages  as  a 
condition  precedent  to  the  right  to  sue  thereon 
shall  ever  be  valid  unless  .such  stipulation  is 
reasonable,  and  any  such  stipulation  fixing  the 
time  within  which  snch  notice  shall  be  given  at 
a  less  period  than  ninety  days  shall  be  void ; 
and  when  any  such  notice  is  required,  the  same 
may  be  given  to  the  nearest  or  any  other  con- 
venient local  agent  of  the  company  requiring  the 
same." 

aOO  S.W.-65 


It  Is  erident  from  a  reading  of  this  stat'- 
ute  that  while  the  Legislature  Intended  to 
provide  that  no  stipulation  in  a  contract  re- 
quiring notice  to  be  given  within  a  less  time 
than  90  days  should  be  void,  yet  that  it  did 
not  Intend  to  paevide  that  a  longer  time  than 
80  days  might  not  be  permissible  when  the 
drcnmstances  disclosed  that  the  delay  was 
not  unreasonable,  and  where  the  evidence 
failed  to  show  that  the  other  contracting  par- 
ty was  injured  by  reason  of  the  delay.  As 
before  shown,  within  a  few  weeks  after  the 
Injury  plaintiff  informed  the  local  agent  of 
the  appellant  company  of  the  accident,  and 
gave  him  a  complete  verbal  report  thereof, 
and  said  agent  stated  to  plaintiff  that  he  wat, 
going  to  Dallas,  where  the  general  agents 
were  located,  and  would  make  a  report  of 
It  to  them.  Later  he  told  plaintiff  that  he 
had  made  snch  report,  and  so  far  as  this 
record  discloses,  such  report  was  made  by 
the  local  agent.  While  the  written  proof  of 
loss  was  not  filed  with  the  appellant  until 
December  6,  1914,  yet  written  notice  of  the 
accident  seems  to  have  been  given  January 
27,  1914.  And  appellant's  officers  knew  of 
the  Injury,  as  evidenced  by  the  f&ct  that  the 
company  paid  as  early  as  June  10th  of  that 
year  for  the  medical  treatment  Incurred. 
The  purpose  of  notice,  as  used  in  the  stat- 
ute, is  to  convey  knowledge,  or  to  bring  home 
to  the  one  affected  thereby  facts  or  informa- 
tion that  will  enable  him  to  guard  against 
fraud,  to  Investigate  the  facts  upon  which 
tbe  claim  is  based,  or  to  prepare  himself  to 
satisfy,  meet,  or  contest  said  claim.  And 
there  is  nothing  in  this  record  tending  to 
show  that  by  reason  of  the  delay  in  giving 
the  written  notice  provided  for  in  the  policy 
that  the  appellant  company  was  placed  in 
a  disadvantageous  position,  or  that  it  has 
lost  any  rights  that  it  would  have  had  had 
the  notice  been  given  within  the  90  days. 
A  former  suit  was  filed  by  appeHee  against 
appellant  to  recover  for  Injuries  received  and 
disability  resulting  therefrom  up  to  Decem- 
ber 10,  1914,  but  a  nonsuit  vras  taken  as 
to  this  suit,  and  proof  of  loss,  claiming  total 
disability  from  the  date  of  accident  to  the 
filing  of  the  proof,  to  wit,  February  9,  1916, 
was  then  given  appellant  company.  The 
Character  of  the  injury  and  the  evident  in- 
ability of  the  plaintiff  himself,  and  of  his 
doctors  to  determine  the  nature  or  scope  of 
Its  effects,  and  the  uncertainty  as  to  whether 
the  final  result  would  be  one  of  permanent 
and  total  disability,  prol»bly  explains  the 
delay  In  filing  proof  of  loss,  and  in  giving 
notice  further  than  that  given  to  the  agent, 
before  mentioned,  and  we  do  not  feel  that 
under  the  circumstances  we  can  say  as  a 
matter  of  law  that  the  delay  was  an  unrea- 
sonable one.  Hence  we  overrule  the  second 
ground. advanced  under  ai^>eIlBnt's  first  as- 
signment. 

[4,  (]  We  do  not  think  that  the  fact  that 
the  receipt  given  by  plaintiff  to  the  defend- 
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ant  company  npon  the  payment  of  tbe  doe- 
tor's  bills  was  worded  as  shown  would  con- 
stitute such  payment  a  settlement  In  full  for 
Injuries  sustained.  At  all  events,  it  was  suf- 
fldently  ambiguous  on  tbe  question  of  Its 
.  scope  to  admit  proof  thereoiL 

Because  defendant's  agent  advised  against 
a  claim  for  damages,  the  only  claim  made 
was  for  the  amount  \incurred  for  medical 
services.  For  this  item  of  damages  the  de- 
fendant company  was  liable,  Ind^endent  of 
tbe  question  of  liability  as  to  injuries.  Arti- 
cle 10  of  tbe  policy  provides  for  the  payment 
by  tbe  appellant  company  for  medical  or 
surgical  treatment  incurred  by  tbe  Insured 
by  reason  of  an  accident  falling  within  the 
terms  of  the  policy  when  the  amount  of  such 
medical  or  surgical  fees  is  not  In  excess  of 
fi25.  It  Is  reasonable  to  presume  that  both 
the  local  agent  and  the  insured  understood 
that  in  presenting  this  claim  for  $14,  plain- 
tiff did  not  mean  that  such  claim  should 
cover  anything  else  than  the  medical  or  sur- 
gical fees.  The  payment  by  a  debtor  of  a 
liquidated  amount,  presently  due,  and  to 
which  he  has  no  defense  that  can  be  urged 
in  good  faith  or  with  color  of  rl^t,  is  not 
by  itself  a  sufficient  consideration  to  sustain 
a  release  by  the  creditor  of  other  liquidated 
claims  against  tbe  debtor.  Woodall  v.  Pa- 
cific Mut.  Ufe  Ins.  Co.,  79  S.  W.  1090; 
Pranklln  Ins.  Co.  v.  Wllleneuve,  25  Tex.  Civ. 
App.  356,  60  S.  W.  1014;  Insurance  Co.  v. 
Wickham,  141  U.  S.  664,  12  Sup.  Ct.  84,  35 
Li.  Ed.  860.  Therefore,  in  order  to  sustain 
the  judgment  as  to  this  feature,  and  to  over- 
rule ai^>ellant's  first  assignment  in  so  far 
as  it  rests  upon  the  reason  given  in  para- 
graph 0  thereunder,  we  are  not  required  to 
pass  upon  tbe  question  as  to  whether  plain- 
tiff could  excuse  himself,  under  the  circum- 
stances shown,  and  in  the  absence  of  fraud 
pleaded  and  proven,  from  not  reading  the 
receipt  he  signed.  If  there  was  no  consid- 
eration for  tbe  receipt  given  in  so  far  as  it 
attempted  to  cover  items  other  than  the  doc- 
tor's bills,  such  receipt  becomes  nudum  pac- 
tum. And  it  t>ecomes  immaterial  whether 
tbe  local  agent  bad  authority  to  waive  the 
provisions  of  the  policy  reqtiirlng  notice  of 
the  accident  to  be  given  to  the  defendant 
company  at  its  home  office.  Tbe  question  ln> 
volved,  we  think,  is  not  one  of  waiver,  as 
contended  in  paragraph  D,  under  this  assign- 
ment, but  whether  under  all  the  circum- 
stances shown,  written  notice  was  given 
within  a  reasonable  time.  We  do  not  un- 
derstand the  terms  of  tbe  policy  to  require 
that  written  notice  shall  be  given  and  sign- 
ed by  tbe  Injured  party  himself.  If  it  be 
admitted,  for  the  sake  of  argument,  that  in 
so  X^r  as  tbe  undertaking  on  the  part  of  the 
local  agent  to  give  the  notice  required,  said 
agent  was  acting  as  the  agent  of  the  plaintiff 
and  not  the  defendant,  yet  the  circumstanc- 
es, we  think,  were  admissible  upon  tbe  ques- 
tion of  tbe  reasonablenesB  vel  noa  of  tbe 


time  in  which  tbe  notice  was  In  fact  given. 
Therefore  we  overrule  appellant's  first  as- 
signment as  a  whole. 

[I]  In  the  second,  third,  and  four  assign- 
ments the  appellant  attacks  tbe  finding  of 
tbe  juiy  in  answer  to  Issue  No.  12,  wlilch 
issue  submitted  the  question  as  to  whether 
the  injury  sustained  by  plaintiff  resulted  di- 
rectly. Independently,  and  exclusively  of  all 
other  causes  in  immediate,  continuous,  and 
total  disaUIity  that  prevented  the  assured 
from  performing  any  and  every  kind  of  duty 
pertaining  to  his  occupation  from  tbe  date 
of  the  accident  until  the  0th  day  of  Febru- 
ary, 1916.    To  this  question  the  Jury  answer- 
ed, "Yes."    Tbe  main  insistence  of  appellant 
is  tbat  tbe  evidence  showed  that  during  the 
said  period  of  15  months  plaintiff  below  re- 
ceived a  salary  from  his  employers  In  tbe 
sum  of  |5,O0O  per  annum,  and  tbat  during 
said  time,  or  at  least  during  a  good  portion 
of  it,  be  was  at  bis  office  and  place  of  busi- 
ness almost  daily,  and  that  the  testimony  of 
the  defendant's  witnesses  J.  S.  Ooe  and  E. 
B.  Wooten  was  to  the  effect  that  apparently 
plaintUTs  condition,  physically  and  mentally, 
was  not  materially  different  during  said  pe- 
riod from  what  it  was  before  the  accident. 
But  we  think  the  testimony  of  plaintiff  him- 
self and  of  bis  son-in-law,  XL   I.   Merrill, 
upon  this  point  is  sufficient  to  sustain- tbe 
finding  of  tbe  jury.     Defendant's  witnesses, 
who  testified  as  to  plaintiff's  condition  dur- 
ing said  time,  were  certainly  not  in  as  favor- 
able a  situation  to  determine  plaintiff's  real 
condition  and  mental  and  physical  capadty 
to  transact  business  as  was  the  witness  Mer- 
rill, who  was  with  plaintiff  almost   daily, 
both  in  tbe  office  and  in  tbe  home.    It  cer- 
tainly cannot  be  said  that  one  who  sees  a 
person  only  occasionally,  or  under   casual 
circumstances,  is  as  competent  to  testify  as 
to  the  real  o(Hidition  of  health  of  such  i>er8on 
as  one  who  is  closely  associated  with  Iiim, 
and  because  of  business  relations  with  and 
earnest  concern  for  such  person,  is  spedally 
interested  in  the  welfare  and  state  of  health 
of  such  person.     Nor  do  we  think  tbat  the 
fact  that  the  plaintiff  was  paid  during  said 
period  his  accustomed  salary  would  be  cod- 
elusive  proof  that  be  was  in  condition  of 
mind  and  body  to  earn  it  and  capacitated  to 
fulfill  the  duties  of  such  employment.     As 
already  indicated,  on  account  of  Mr.  Mer- 
rill's assuming  in  tbe  main  the  management 
of  the  business  during  said  time,  and  reliev- 
ing his  father-in-law  of  the  worry  and  re- 
sponsibility Incident  thereto,  the  real  condi- 
tion of  plaintiff  may  not  have  been  disclosed 
to  his  employer,  whose  principal  office  was 
in  a  distant  state.     The  evidence  furtlier 
shows  that  tbe  plaintiff  had  been  in  the 
employment  of  the  same  company  for  many 
years  prior  to  his  injury,  and  during  said 
time  had  been  an  efficient  and  capable  man- 
ager of  its  business.     Under   such   drcnni- 
stances  it  Is  not  uncommon  for  an  employer 
to  continue  the  salary  of  a  trusted  employi^ 


Digitized  by  LjOOQI€ 


Tex.) 


FIDELITY  A  CASUALTY  UTS.  CO.  v.  M0XJNTCA8TLB 


867 


wbo  hag  giren  tbe  best  of  bis  life  to  its  In- 
tereate  and  sarvloe,  for  montlM  and  years 
after  the  falling  health  of  such  onployfi  ren- 
ders him  Incompetent  to  perform  the  duties 
pertaining  to  his  position.  Snch  practice  is 
but  a  recognition  of  and  reward  for  past 
aervleea.  Tbe  cases  cited  by  appellant,  to 
wit,  Bylow  V.  Casualty  Co.,  72  Vt.  325,  47 
Atl.  lOee,  Aasoclatloii  v.  MUlard,  43  lU.  App. 
148,  James  t.  Casualty  Ca,  118  Mo.  App.  622, 
88  a  W.  12S,  etc,  to  sustain  the  contention 
that  where  the  tacts  show  ttiat  the  insured 
vk'ae  able,  during  the  period  for  which  he 
claims  Indemnity  on  account  of  total  disabil- 
ity, to  perform  some  SHvioe  for  which  he 
received  remnneratlOB,  although  not  able  to 
perform  the  ezaict  duties  with  reference 
thereto  theretofore  performed,  that  he  cannot 
recover  for  total  disability,  are  not  in  con- 
flict, we  think,  with  our  conclusions  herein- 
above eijnressed.  As  said  in  Association  v. 
MUlard,  supra : 

"The  undertaldng  of  defendant  was  not  to  in- 
demnify againBt  pain  or  inconvenience,  but  for 
a  loss  of  time  when  wholly  disabled  from  at- 
tending to  his  professional  business." 

And  In  James  ▼.  Casualty  Co.,  supra,  it  is 
said: 

"We  therefore  hold  the  contract  to  mean,  not 
that  the  insured  was  rendered  absolutely  and 
literally  unable  to  perform  any  part  of  his  oc- 
cupation, but  that  be  was  disabled  from  pei^ 
forminx  substantially  the  occupation  stated  in 
the  policy." 

In  WaU  V.  CasuaUy  Co.,  Ill  Mo.  App.  604, 
86  S.  W.  491,  also  cited  by  appellant  in  this 
connection,  it  is  said : 

'^fae  purpose  was  to  provide  indemnity  for 
the  plaintiff  if  he  should  sustain  loss  of  time  in 
consequence  of  an  accidental  injury;  that  is,  be 
prevented  by  such  an  injury  from  using  his  time 
so  as  to  derive  income  from  iL  In  other  words, 
the  agreement  contemplated  an  indemnity  to 
the  pisintiff  by  an  accidental  injury  [by  which] 
his  ability- to  earn  money  should  be  suspended." 

Taking  this  quotation  as  a  whole,  it  is 
evident  that  the  court  who  rendered  the  opin- 
ion did  not  mean  to  hold  that  because  the 
facts  show  that  the  insured  under  a  policy 
like  this  did  receive  money  in  the  form  of 
a  salary  that  it  would  be  conclusive  against 
his  contention  of  total  disability,  irrespective 
of  facts  that  showed  that  during  said  period 
be  was  totally  disabled  to  perform  the  services 
incident  to  his  employment.  It  is  not  a  ques- 
tion of  the  amount  of  money  the  plaintiff  re- 
ceived during  the  time  for  which  he  claims 
total  disability  existed,  but  rather  the  issue 
as  to  whether  or  not  during  said  period  he 
was  In  fact,  by  reason  of  said  injury,  total- 
ly disabled  to  perform  any  substantial  serv- 
ice or  duty  connected  with  his  line  of  busi- 
ness or  employment.  Hence  we  overrule 
these  three  assignments,  and  also  the  fifth, 
sixth,  and  seventh,  which  are  directed  to  the 
finding  of  the  Jury  In  answer  to  issue  No.  10, 
which  submitted  to  the  Jury  the  question  of 
whether  or  not  a  written  notice  dated  Jan- 
uary 27, 1914,  was  given  to  tbe  defendant  as 


soon  as  was  reasonably  possible,  and  to 
which  query  the  Jury  answered,  "Yes." 
These  assignments  are  overruled  for  the 
reasons  heretofore  given,  and  also  tbe  ^btb 
and  ninth,  which  attack  the  Judgment  on  tbe 
ground  that  the  ondisputed  evidence  shows 
that  plaintiff  had  released  a  claim  against 
the  defendant  prior  to  the  suit,  as  shown  by 
the  receipt  introduced  signed  by  the  plaintlfF 
to  which  reference  has  heretofore  been  made. 
We  do  not  find  it  necessary  to  say  anything 
further  with  reference  to  the  matter  here 
advanced,  and  the  assignments  are,  according- 
ly, overruled. 

In  the  tenth  assignment  complaint  is  made 
of  allowing  plaintiff  double  indemnity  for 
the  period  of  time  which  the  Jury  found  he 
was  totally  disabled,  because,  as  urged  by 
appellant,  there  was  no  finding  of  the  Jury 
that  said  bodily  injury  sustained  by  plaintiff 
had  occurred  "while  on  a  public  conveyance 
(Including  the  platforms,  steps,  or  running 
board  thereof)  provided  by  a  common  carrier 
for  passenger  service,"  as  in  said  policy  pro- 
vided. In  answer  to  question  8,  to  wit,  "Was 
the  plaintiff  a  passmger  on  a  railway  train  at 
the  time  he  received  his  injuries,  if  be  did 
receive  any?"  the  Jury  answered,  "Yes." 
Therefore  tbe  tenth  assignment  and  tbe 
eleventh,  which  involves  the  same  question, 
are  overruled. 

[7]  We  think  the  objection  to  the  testimony 
of  plaintiff  that  he  gave  J.  S.  Coe,  tbe  local 
agent,  verbal  notice  of  the  accident  was  ad- 
missible, not  because  said  verbal  notice  could 
be  held  a  compliance  with  the  requirements 
of  tbe  policy  for  a  written  notice,  but  as 
touching  on  the  question  of  whether  or  not 
the  written  notice  subsequently  given  was 
within  a  reasonable  time.  Therefore  we  over- 
rule the  twelfth  assignment,  and  also  tbe 
thirteenth,  fourteenth,  and  fifteenth,  which 
Involve  in  principle  the  same  question. 

[8]  In  the  sixteenth  specification  of  error 
it  is  urged  that  tbe  trial  court  erred  in  refus- 
ing to  allow  the  defendant  to  prove  by  the 
plaintiff  the  amount  for  which  he  settled  the 
Judgment  he  recovered  against  the  railroad 
company  on  account  of  injuries  involved  in 
this  accident.  It  is  contended  that  this  tes- 
timony was  admissible  for  the  purpose  of 
showing  the  estimate  that  the  plaintiff  him- 
self placed 'on  the  character  and  extent  of 
his  injuries.  That  if  the  plaintiff  bad  been 
permitted  to  answer  defendant's  questions  as 
to  this  matter,  defendant  would  have  been 
able  to  show  that  plaintiff  settled  for  $10,000 
a  Judgment  which  he  had  recovered  against 
tbe  railroad  company  in  the  sum  of  $15,000. 
We  think  the  probative  effect  of  the  testi- 
mony sought  to  be  elicited  Is  too  weak  and 
remote  to  have  authorized  the  submission. 

All  assignments  are  overruled,  and  the 
Judgment  is  afllrmed. 

CONNER,  C.  J., -not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 
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CRAIG,  THOMPSON  &  JEFFRIES  t.  BAR- 
REDA.     (No.  S822.) 

(Conrt  of  Civil  Appeals  of  Texas.  San  An- 
tonio. May  3,  1917.  On  Motion  for  Rehear- 
ing, June  20,  1917.  Second  Motion  for  Bc- 
benring  Denied  Oct.  24,.lfll7.) 

1.  Afpeai.  and   Ebbor  «=»927(7)  —  Pebbmp- 

TOBY    iNSTBUCnON — DEFENDANT'S    CaSE. 

In  determining  whether  the  trial  court 
should  have  given  a  peremptory  instruction  for 
plaintiff.  It  is  proper  to  view  tho  case  in  accord- 
ance with  defendants'  pleadings  and  evidence. 

2.  Saxes  $3>Q0  —  Substituted  Aqbeeuent — 
Pebfobuancb  —  Suit  on  Obioinai.  Con- 

TBACT. 

Where  a  contract  was  made  for  the  sale  of 
cattle,  and  the  buyers  refused  to  perform  when 
the  contract  was  executory  as  to  both  parties, 
and  tiiereupon  a  substitute  contract  was  made 
whereby   the   seller   agreed   to   accept   a  lower 

Erice  than  that  named  in  tine  contract  if  the 
oyer  would  take  the  cattle,  and  irach  substitute 
contract  was  fully  performed  by  both  parties, 
the  cattle  being  delivered  and  the  price  named 
in  the  substitute  contract  paid,  the  seller  can- 
not suo  on  the  original  contract  as  if  it  had, 
been  carried  out  in  every  respect  except  that 
the  buyers  had  not  paid  all  the  purchase  money 
stipulated,  though,  when  the  buy^srs  refused  to 
carry  out  their  contract,  tho  seller  could  have 
treated  It  tm  broken  and  have  sued  for  dam- 
ages. 

On  Motion  for  Blearing. 

S.  Saixs  «s>60--AMBiauiTT  as  to  Passing 
or  Title— Construction  by  Parties. 
Where  a  contract  for  the  sale  of  cattle 
located  in  Mexico  at  a  price  per  head  pro- 
vided that  the  buyers  should  pay  all  expenses 
for  gathering  the  cattle  and  bringing  them  into 
Texas,  including  consular  papers,  duties,  and 
other  expenses,  and  that  the  cattle  should  be 
paid  for  as  soon  as  they  reached  the  American 
sido  of  the  Rio  Grande  river  at  Eagle  Pass, 
such  contract  admitting  of  a  doubt  as  to  the 
intention  of  the  parties  as  to  when  title  should 
pass,  the  construction  placed  thereon  by  the 
parties  was  controlling. 

4.  Appeal  and  Erbob  «=3l71(3)— Rbvibw— 
Matteb  Not  Pleaded. 
In  an  action  to  recover  the  price  per  head 
for  cattle  specified  in  tho  original  contract  for 
their  sale,  later  reduced  by  the  seller  on  the 
buyers'  refusal  to  perform,  where  the  seller 
did  not  answer  the  buyers'  plea  with  any  charge 
that,  if  a  modification  such  as  pleaded  was  actu- 
ally made,  it  was  induced  by  mistake  or  fraud, 
the  Court  of  Civil  Appeals  cannot  dispose  of 
the  case  on  any  such  theory,  no  matter  what 
conclusion  it  might  reach  from  the  evidence. 

Error  from  District  Court,  Maverick 
County;    Joseph  Jones,  Judge. 

Suit  by  Ramon  Barreda  against  Craig, 
Thompson  &  Jeffries.  To  review  a  Judgment 
for  plaintiff,  defendants  bring  error.  Re- 
versed, and  cause  remanded. 

C.  K.  McDowell  and  Boggess  &  Smith,  all 
of  Del  Rio,  and  Ed  H.  Wicks,  of  San  An- 
tonio, for  plaintiffs  in  error.  Sanford  & 
Wright,  of  Eagle  Pass,  for  defendant  in  er- 
ror. 

MOURSUND,  X  Ramon  Barreda  sued 
Oralg,  Thompson  &  Jeffries  to  recover  dam- 
ages In  the  sum  of  ^,3Q4,  alleging  that  on 
January  9,  1914,  at  Laredo,  Tex.,  be  entered 


Into  a  written  contract  with  said  defendants 
for  the  sale  of  all  the  cattle  he  had,  located 
at  Candela,  Coahnlla,  in  the  republic  of  Mesc- 
ico,  for  wtklch  defendants  agreed  to  pay  9X9 
per  head,  United  States  currency,  excei>t  for 
calves,  for  which  only  $5  per  head  was  to  be 
paid ;   that  defendants  were  «1bo  to  pay  all 
expenses  for  gathering  the  cattle  and  bring* 
ing  them  to  Texas,  Including  consular  papers, 
duties,  and  other  expenses  that  might  occnr, 
and  the  cattle  were  to  be  paid  for  as  soon 
as  they  reached  the  American  side  of  tbe 
Rio  Grande  at  Eagle  Pass,  Tex. ;  that  tbe  cat- 
tle were  gathered  and  were  about  to  be  tak- 
en across  the  Rio  Grande,  when  deffendents 
Thompson  and  Oralg,  acting  for  defendant 
firm,  represented  to  plaintiff  in  Eagle  Pass 
that  the  authorities  in  Mexico  were  charging 
and  demanding  that  10  pesos  per  head  be 
paid  before  they  would  permit  the  cattle  to 
be'  taken  across  the  line,  and  requested  plain- 
tiff to  reduce  tbe  price  to  $12  per  head  for 
the  cattle;   that  thereupon  plaintiff  advised 
defendants  to  pay  the  duty  and  cross  the 
cattle,  and  if  in  fact  tbey  bad  to  pay  10 
pesos  per  bead  plaintiff  would  accept  $12 
per  head  for  the  cattle  and  deliver  tbe  cat- 
tle;  that  the  defendants  thereupon  paid  tbe 
duty  required  of  them  and  crossed  tbe  cat- 
tle, and  In  answer  to  inquiry  made  by  plain- 
tiff, who  did  not  know  what  amount  bad 
been  exacted,  represented  to  plaintiff  they 
had  paid  10  pesos  per  bead  as  duty,  and,  re- 
lying upon  such  representation,  plaintiff  ac- 
cepted tbe  $12  per  head  and  delivered  tbe 
cattle ;    that  this  representation  was  falser 
as  defendants  did  not  pay  said  amount  or 
anything  near  that  amount,  and  was  fraudu- 
lently made  to  induce  plaintiff  to  accept  the 
reduced  price.    Plaintiff  alleged  that  tbe  dif- 
ference in  tbe  sum  contracted  to  be  paid  and 
the  price  accepted  on  account  of  such  repre* 
sentatlon  was  $2,394.    He  also  alleged  that 
tbe  original  contract  had  not  in  any  way 
become  oppressive  upon  defendants,  and  that 
there   was   no   consideration    moving    from 
them  to  him  for  tbe  alteration  of  tbe  origi- 
nal contract 

Defendants  answered  by  general  denial 
and  a  special  answer  to  the  effect  that  b^ 
fore  tbe  cattle  reached  tbe  border  defend- 
ants were  Informed  that  the  Huerta  govern- 
ment, then  in  control  of  tbe  Mexican  part 
of  Pledras  Negras,  bad  levied  an  export  tax 
or  duty  of  10  pesos  per  head  on  all  cattle 
exported ;  that  defendants,  believing  said  tax 
bad  been  levied,  informed  plaintiff  that  by 
reason  of  tbe  changed  conditions  arising 
subsequent  to  tbe  execution  of  said  contract, 
and  the  probability  that  tbe  crossing  of  the 
cattle  would  be  delayed  and  rendered  more 
expensive  than  was  originally  cont^nplated, 
tbey  could  not  and  would  not  carry  out  said 
contract  according  to  its  original  terms; 
that  thereupon  plaintiff  oi>ened  negotiations 
for  a  mutual  modification  of  the  contract; 
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and  a  modification  was  agreed  to  by  wbicb 
defendants  wwe  to  pay  $12  per  head  for  all 
cattle  deUvered  and  to  bear  all  the  costs  and 
expense  of  crossing  the  same;  that  pursu- 
ant to  this  agreement  the  defendants  paid 
the  charges  and  crossed  the  cattle,  and  plain- 
tiff then  delivered  said  cattle  to  defendants, 
who  paid  bim  $6,501  for  same,  and  plaintiff 
executed  to  defendants  his  bUl  of  sale  there- 
for. 

The  court  gave  a  peremptory  instruction  in 
favor  of  plaintiff,  and  upon  the  verdict  re- 
turned pursuant  thereto  entered  Judgment 
for  the  amount  sued  for. 

The  petition,  in  substance,  alleges  that  it 
was  agreed  to  modify  the  original  contract 
provided  a  duty  of  10  pesos  per  bead  was 
exacted;  that  in  fact  no  such  duty  was  ex- 
acted, but  by  fraudulent  representations  de- 
fendants Induced  plaintiff  to  believe  that 
such  a  duty  had  been  collected,  and  by  rea- 
son of  such  fraud  plaintiff  parted  with  his 
cattle  for  less  than  he  was  entitled  to  re- 
ceive. There  la  no  allegation  that  such  con- 
ditional modilicatioB  was  induced  by  fraud, 
accident,  or  mistake,  but  it  is  averred  that 
the  original  contract  did  not  become  burden- 
some upon  defendants,  and  that  no  consider- 
ation Inured  to  plaintiff  for  such  conditional 
modification. 

Defendants  ffled  a  general  denial,  and  then 
pleaded  that  a  substitute  contract  had  been 
made,  setting  put  the  terms  thereof,  and  that 
It  bad  been  fully  performed  Iv  botii  parties 
tbereto. 

The  testimony  Introduced  In  behalf  of  each 
party  corresponded  with  his  pleadings,  thus 
making  issues  of  fact  to  be  determined  by 
the  Jury,  unless  plaintiff  is  entitled  to  recov- 
er upon  the  original  contract  the  sum  sued 
for  by  him,  upon  the  jtheory  that  the  obliga- 
tions thereby  created  remain  in  full  force 
and  effect 

This  is  a  case  In  which  the  buyer  refused 
to  perform  his  contract,  while  something  re- 
mained to  be  done  by  both  parties  thereto, 
whereupon  a  substitute  contract  was  entered 
into  by  which  the  seller  agreed  to  accept  a 
lower  price  than  that  named  in  the  contract 
if  the  buyer  would  take  the  cattle,  and  siic'u 
su°bstitute  contract  was  fully  performed  by 
both  parties,  the  cattle  being  delivered  and 
tne  price  named  in  the  substitute  contract 
paid. 

[1]  We  state  the  cose  in  accordance  with 
defendants'  pleadings  and  evidence  because 
It  is  proper  to  do  so  in  determining  whether 
tbe  court  should  have  given  the  peremptory 
Instruction.  The  case  of  Jones  4k  Carey  v. 
Itlsley,  01  Tex.  1,  32  S.  W.  1027,  is  authority 
for  tbe  proposition  that  the  seller  could  not 
liave  enforced  the  substitute  contract,  be- 
Jcanae  it  was  not  based  upon  a  new  consider- 
ation, even  though  made  at  a  time  when  nei- 
ther party  had  fully  performed  his  part  of 
the  contract  But  this  is  not  a  suit  to  en- 
force the  substitute  contract    That  contract 


was  fully  performed  by  both  parties.  Tbe. 
suit  is  upon  the  original  contract  for  the 
difference  between  the  price  contracted  to 
be  paid  under  such  contract  and  tbe  price 
received  under  tbe  substitute  contract 
Many  authorities  on  the  subject  of  consider- 
ation for  new  agreements  abrogating  or  al- 
tering prior  contracts  will  be  found  collated 
and  discussed  in  the  note  to  Morecraft  v. 
Allen,  L.  S.  A.  IdlSB,  1,  and  in  the  editor's 
"Conclusion"  to  the  note  appears  tbe  fol- 
lowing statement: 

"If  a  new  agreement  abrogates,  alters,  or  sap- 
plants  an  old  one,  and  is  fully  executed  by  per- 
formance on  both  sides,  inquiry  into  its  consid- 
eration is  closed." 

[2]  We  believe  the  rule  Just  stated  should 
be  applied  in  this  case.  When  the  buyers 
refused  to  carry  out  their  contract,  the  seller 
could  have  treated  It  as  breached  and  have 
sued  for  damages,  but,  being  unable  to  find 
another  buyer,  be  entered  into  negotiations 
with  the  buyers  which  culminated  in  the 
making  of  the  substitute  agreement  That 
agreement  was  fully  performed,  and  the  sell- 
er should  not  be  permitted  to  sue  on  the 
original  contract  as  If  It  had  been  carried 
out  in  every  respect  except  that  the  seller 
had  not  been  paid  all  tbe  purchase  money 
stipulated  therein  to  be  paid  by  the  buyers. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

Defendant  in  error  contends  that  by  the 
terms  of  the  contract  the  title  to  the  cattle 
Was  vested  In  plaintiffs  In  error  at  the  time 
they  refused  to  further  perform  their  obliga- 
tions under  tbe  contract,  and  that  therefore 
our  decision  is  In  direct  conflict  with  the 
opinion  of  this  court  in  the  case  of  Wbitsett 
V.  Carney,  124  S.  W.  443. 

[3]  We  conclude  that  the  contract  does  not 
express  an  intention  that  the  title  to  the  cat- 
tle should  pass  prior  to  their  reaching  Eagle 
Pass;  that  the  language  is  such  as  to  admit 
of  a  doubt  as  to  tbe  intention,  to  say  the 
least;  that  the  construction  placed  thereon 
by  the  parties  as  disclosed  by  the  evidence 
and  defendant  in  error's  pleading  was  that 
the  title  was  not  to  pass  until  the  cattle 
reached  Eagle  Pass,  and  were  formally  de- 
livered by  defendant  In  error;  that  such 
construction  should  control  us  In  determining 
the  questions  presented;  and  that  therefore 
no  conflict  exists  between  our  decision  and 
that  rendered  In  Whitsett  v.  Carney.  The 
case  cannot  be  decided  by  the  rule  appllcaUe 
to  tbe  attempted  satisfaction  of  a  llquldate<l' 
demand  by  part  payment  thereof  under  an 
agreement  that  such  part  payment  is  to  be 
received  In  full  satisfaction  of  the  debt 

We  do  not  agree  with  plaintiffs  in  error 
that  the  suit  Is  one  for  damages  for  fraud. 
Barreda  sought  to  recover  upon  the  original 
contract,  presenting  two  theories,  one  that  be 
had  agreed  to  a  modification  to  take  effect 
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provided  a  certain  event  occnrred,  wtaicb 
event  he  alleged  had  not  occurred,  but  that 
he  had  been  led  by  fraud  to  believe  It  had 
occurred,  and  the  other  that  there  was  no 
consideration  for  any  modlflcatlon,  and  no 
change  bad  taken  place  which  would  make 
the  contract  so  burdensome  upon  appel- 
lants as  to  support  an  agreement  modifying 
the  original  contract 

The  plaintiffs  In  error  denied  Barreda's  al- 
legations, and  pleaded  that  they  had  refused 
to  perform  the  original  contract,  stating  their 
reasons  for  such  act,  and  that  thereupon 
Barreda  had  agreed  to  a  change  in  price, 
and  that  the  new  agreement  had  been  fully 
performed  by  both  parties.  They  failed  to 
plead  and  prove  any  consideration  for  the 
modification,  and  relied  solely  upon  the  the- 
ory that,  when  a  contract  in  which  there  has 
been  a  change  made  as  to  a  material  clause 
is  fully  performed,  the  parties  are  bound, 
and  cannot  inquire  into  the  consideration. 

[4]  Barreda  did  not  answer  plaintiffs  In 
error's  plea  with  any  charge  that,  If  amodl- 
iicatlon  such  as  was  pleaded  was  actually 
made,  It  was  induced  by  mistake  or  fraud  ;  so 
we  cannot  dispose  of  the  case  upon  any  such 
theory,  no  matter  what  conclusion  we  were 
to  arrive  at  from  the  evidence.  The  testi- 
mony of  Barreda  and  plaintiffs  in  error  is 
practically  in  accord  to  the  effect  that  the 
change  was  proposed  and  agreed  to  because 
of  the  information  to  the  effect  that  a  duty 
of  10  pesos  would  be  charged.  In  fact,  no 
duty  whatever  was  charged  by  the  Huerta 
government.  The  testimony  of  the  broker 
tends  to  show  that  probably  one  of  the  ap- 
pellants knew  the  day  before  the  cattle  were 
driven  across  the  Rio  Grande  that  probably 
no  duty  would  be  charged.  No  such  infor- 
mation reached  defendant  in  error,  or  be 
would  not  have  accepted  the  offer  made  by 
plaintlfts  in  error. 

We  are  still  of  the  opinion  that  the  de- 
fendant in  error  was  not  entitled  to  a  per- 
emptory Instruction  upon  the  case  made  by 
the  pleadings  and  evidence. 

The  motion  is  therefore  overruled. 


MOORE  V.  CITY  OP  DALLAS.     (No.  7840.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Jan. 
19, 1918.    Rehearmg  Denied  Feb.  16, 1918.) 

1.  Just   «s>89— DiaQUAuncAnoNS   or   Ju- 

BOBS— Taxpayers. 
In  an  action  against  a  city,  the  fact  that 
veniremen  are  taxpayers  of  the  city  does  not 
disqualify  them;    their  interest  being  entirely 
too  remote. 

2.  Navioabuc  Watebs  «=>39(4)— Title  to— 
Riparian  Pbofbietobs. 

The  channel  of  a  natural  stream  more  than 
30  feet  wide  and  navigable  is  owned  by  the  state, 
and  a  riparian  proprietor  does  not  own  to  the 
center  of  the  channel,  and  so  cannot  complain 
that  a  municipality  under  authority  of  the  state 
constructed  a  dam  imponndlng  the  waters  of 
the  stream. 


8.  Tbiai.    «39360(!n  —  Watebs    and    Watcb 

COUBSKS   «=9l78(2)  —  iNJCBIES  TO   liANOS — 

Measube. 
Where  a  municipality  erected  a  dam  im- 
pounding the  waters  of  a  stream,  and  plaintiff 
asserted  that  hia  lands  boonded  by  the  stream 
were  damaged,  the  measure  of  his  damage  is  the 
difference  between  the  value  of  his  land  just  be- 
fore and  just  after  the  injury,  and  tne  refusal 
of  special  issues  calling  for  findings  as  to  whether 
the  dam  caused  any  damage  to  plaintiffs  lands 
during  certain  floods  was  not  error ;  there  being 
no  testimony  with  reference  to  any  special  or 
particular  damage  resulting  therefrom, 
4.  Watkbs  ahd  Water  CoimsEa  «s=»lT9(3)— 

EVIDENCK— ADiaB8IBII.ITT. 

In  an  action  for  damages  to  plaintiff's  land 
resulting  from  the  erection  of  a  dam,  the  ad- 
mission of  evidence  as  to  the  flooding  of  other 
lands  on  the  same  stream  in  time  of  high  water 
was  improper,  where  it  was  not  shown  that 
those  lands  were  subject  to  the  same  conditions 
as  plaintiffs. 

6.  Watebs  and  Wateb  Coubses  e=>179(3)— 
Evidence— Admissibility. 

In  an  action  by  a  riparian  proprietor  against 
a  city  for  damages  from  tibe  construction  of  a 
dam  to  impound  the  waters  of  a  stream,  to  sup- 
ply the  inhabitants  of  the  city,  evidence  as  to 
the  great  necessity  of  that  measure,  and  that 
prior  to  the  construction  of  the  dam  drinking 
water  had  to  be  hauled,  and  there  was  insufii- 
cient  water  for  flushing  purposes,  was  improper. 

Appeal  from  District  Court,  Dallas  Couo- 
<y ;  W.  F.  Whltehurst,  Judge. 

Action  by  Charles  C.  Moore  against  the 
City  of  Dallas.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Marshall  Thomas,  of  Dallas,  tor  ai^^lant. 
Ii,  R.  Callaway,  Lee  Richardson,  and  Boyall 
R.  Watklns,  all  of  Dallas,  for  appellee. 

TALBOT,  J.  Appellant  is  the  owner  of  a 
farm  situated  in  Dallas  county,  Tex.,  just 
west  of  the  Elm  fork  of  the  Trinity  river, 
the  center  of  the  channel  of  Denton  creek, 
which  empties  into  said  river,  being,  accord- 
ing to  his  claim  and  contention,  the  north 
line  of  his  land.  During  the  year  1912  the 
city  of  Dallas,  for  the  purpose  of  enlarging 
its  water  supply,  erected  a  concrete  dam 
across  the  channel  of  the  Elm  fork  of  the 
Trinity  river  on  the  Western  Berry  survey, 
about  2,000  yards  below  the  mouth  of  Den- 
ton creek.  This  dam,  so  constructed,  liad 
the  capacity  of  storing  between  350,0(K>,000 
and  400,000,000  gallons  of  water  in  the  chan- 
nels of  Elm  fork  of  the  Trinity  river  and  of 
Denton  creek,  and  was  completed  and  the 
water  stored  therein  in  the  latter  part  of 
December,  1912.  This  suit  was  filed  by  ap- 
pellant against  the  city  to  recover  damages 
to  his  farm  by  reason  of  the  construction  and 
maintenance  of  the  dam  and  the  storing  of 
the  water  In  the  channels  of  said  streams,  in 
which  he  alleged  that  the  condition  created 
by  the  defendant  city  caused  the  banks  of 
said  streams  to  overflow  during  each  suc- 
cessive rise  of  said  streams,  causing  his  prop- 
erty to  overflow  and  wash,  and  imposing 
upon  his  property  an  additional  burden  of 
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overflow  w«ter ;  that  his  farm  was  of  a  rea- 
sonable value  of  $100  per  acre ;  and  that  by 
reason  of  the  condition  created  by  the  dty, 
the  value  of  his  property  had  been  depredat- 
ed until  It  was  not  worth  exceeding  (50  per 
acre.  It  was  alleged  by  him  that  the  dty 
of  Dallas  had  appropriated  so  much  of  his 
pnqperty  as  was  situated  In  the  channel  of 
Denton  creek  for  Its  purposes,  and  had  taken 
his  property  and  damaged  the  same  without 
having  made  compensation  therefor  or  secur- 
ed the  same  In  contravention  of  the  organic 
law  of  the  state.  Ai^pellant  pleaded  his 
cause  of  action  in  two  counts.  In  the  first 
count  he  soof^t  to  recover  for  permanent 
damages  to  his  land,  and  the  value  of  the 
property  apiwoprlated,  and  also  sought  an  In- 
junction against  the  dty  enjoining  and  pro- 
hibiting it  from  maintaining  said  dam  in 
said  stream  until  it  had  compensated  him  In 
the  manner  provided  by  law  In  the  taking 
and  damaging  of  his  property.  In  the  second 
count  appellant  asked  a  recovery  for  dam- 
ages caused  to  his  property  by  reason  of  the 
overflows  occurring  in  said  streams  on  the 
8th  of  June,  1015,  on  the  28th  day  of  Janu- 
ary, 1916,  and  the  Sd  day  of  April,  1916. 
The  dty  of  Dallas  answered  by  general  and 
spedal  demurrers,  general  denial,  and  spe- 
cially that  it  had  appropriated  the  waters 
in  said  stream,  and  bad  in  accordance  with 
the  act  of  the  Legislature  of  the  state  of 
Texas,  known  as  ctmpter  171  of  the  General 
Laws  ot  the  State  of  Texas,  enacted  by  the 
Thlrty-Tliird  Legislature  (Vernon's  Sayles' 
Ann.  av.  St.  1014,  art  4091  et  seq.),  duly 
tiled  in  tl>e  ofBce  of  the  board  of  water  en< 
gineen  of  the  state  a  certified  copy  of  the 
sworn  stat«nent  making  such  approinlation, 
and  had  also  filed  with  the  derk  of  the  coun- 
ty court  of  Dallas  county  copy  of  such  cer- 
tified copy  of  the  said  appropriation. 

The  case  was  tried  before  a  jury  on  June 
27,  1916,  and  submitted  by  the  court  on  the 
following  special  issues: 

First  Wfhat  was  the  reasonable  cash  mar- 
ket value  of  plaintUTs  pr(V)erty  inmiedlately 
before  the  bollding  of  Carrollton  dam? 

Second.  What  was  the  reasonable  cash 
market  value  of  plaintiff's  property  immedi- 
ately after  the  Carrollton  dam  waa  com- 
pleted? 

Third.  Do  you  find  and  believe  from  the 
evidence  that  plaintiff's  land  was  suscepti- 
ble to  overflow  to  the  same  extent  prior  to 
the  coDstruction  of  the  Carrollton  dam  as 
after  the  construction  of  said  dam? 

To  these  qnestlor.s  the  Jury  answered:  First, 
$20  per  acre.  Second,  $40  per  acre.  Third, 
Yes. 

Upon  return  of  the  verdict  the  court  en- 
tered a  Judgment  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

[1]  The  first  assignment  of  error  asserts 
that  the  court  erred  in  refusing  to  sustain 
the  plaintiff's  challenge  for  cause  of  the  Ju- 
rors who  were  taxpayers  in  the  dty  of  Dal- 


las, and  in  requiring  talm  to  try  his  case 
before  such  Jurors.    The  proposition  is  that: 

"A  resident  dtizen  of  the  city  of  Dallas  and 
a  taxpayer  in  said  dty  is  disqualified  as  a  ju- 
ror in  a  suit  of  this  character  against  said  dty." 

The  challenge  for  cause  was,  because  dls- 
qualified  under  the  statute  and  because  in- 
terested in  the  matter  in  controversy.  The 
assignment  will  be  overruled.  The  question 
presented  has  been  definitely  decided,  we 
think,  against  the  appellant's  contention  in 
the  following  cases:  Peacock  v.  City  of  Dal- 
las, 89  Tex.  438,  35  S.  W.  8;  Railway  Co.  v. 
Bishop,  34  S.  W.  323;  City  of  Marshall  v. 
McAUlster,  18  Tex.  Civ.  App.  159,  43  S.  W. 
1043;  Martin  v.  Somervell  County,  21  Tex. 
Civ.  Ak).  308,  52  S.  W.  556 ;  City  of  Jack- 
son v.  Tool,  91  Tenn.  448,  19  S.  W.  324.  It 
is  not  believed  that  the  difference  in  the 
wording  of  the  Statute  relating  to  the  dis- 
qualification of  Judges  and  that  relating  to 
the  disqualification  of  Jurors  materially  af- 
fects the  question.  The  dedslons  -above  re- 
ferred to  rest  upon  the  view  that  the  inter- 
est of  a  taxpayer  of  a  dty  is  too  indirect, 
remote,  and  contingent  to  render  him  dis- 
qualified to  serve  as  a  Juror  in  a  suit  in 
which  the  dty  is  a  party.  If  the  interest  in 
either  case,  even  though  Indirect,  were  im- 
rnediate,  real,  and  substantial,  it  would 
doubtless  be  sufficient  to  disqualify,  but  our 
decisions,  as  we  understand  them,  are  to  the 
effect  that  resident  taxpayers  of  a  municipal 
corporation  have  no  such  Interest  in  the  sub- 
ject-matter of  a  suit  for  damages  against  it. 

[2]  By  his  second  assignment  of  error  the 
appellant  contends  that  the  court  erred  in 
entering  the  Judgment  asked  for  by  defend- 
ant, because  he  says  the  undisputed  evidence 
showed  that  the  channel  of  Denton  creek  on 
the  north  boundary  line  of  his  property  hod 
been  appropriated  by  the  defendant;  that 
the  same  was  the  property  of  the  plaintiff, 
and  that  he  had  not  been  compensated  there- 
for as  required  by  law ;  that  until  such  com- 
pensation had  been  made  the  defendant  had 
no  legal  right  to  maintain  the  Carrollton 
;dam,  and  therefore  plaintiff  was  entitled  to 
a  judgment  enjoining  defendant  from  main- 
taining the  same  and  requiring  Its  removal. 
This  contention  la  based  upon  the  theory  that 
plaintlCTs  north  boundary  line  and  owner- 
ship extended  to  the  channel  or  middle  of 
Denton  creek;  that  the  dam  in  question 
caused  the  water  in  Denton  creek  to  be  im- 
pounded and  stand  therein  at  a  great  depth, 
all  the  time  depriving  him  of  the  use  of  his 
property.  The  proposition  is  that  the  takini; 
and  appropriation  by  the  appellee  of  the  por- 
tion of  the  channel  of  Denton  creek,  the 
property  of  appellant,  without  compensation 
first  being  made  therefor,  was  a  taking  of 
his  property  in  contravention  of  the  Const!- 
tntlon  of  this  state,  and  that  injunction  to 
prevent  such  appropriation  or  use  is  the 
proper  remedy,  and  such  relief  should  have 
been  granted.   A  complete  answer  to  this  con- 
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tuition,    we   tblnk,    to    made   by    appeUee, 
namely: 

"Denton  creek  being  a  natural  stream,  and 
navigable  water  course,  the  channel  thereof  be- 
longs to  the  state  of  Texas,  and  no  part  of  the 
same  was  owned  by  appellant,  and  the  trial 
court  therefore  did  not  err  in  refusing  to  render 
judgment  enjoining  and  prohibiting  appellee 
from  maintaining  its  dam  across  Elm  fork  of 
Trinity  river,  and  requiring  the  removal  of  said 
dam  because  the  water  was  thereby  backed  up 
in  the  channel  of  said  creek.  Appellee  owns  ana 
operates  its  system  of  waterworks,  and  by  au- 
thority of  title  73  of  the  statutes  of  this  state 
appropriated  certain  waters  in  the  cbatael  of 
lilm  fork  of  Trinity  river  by  means  of  the 
construction  of  what  is  called  C^rrollton  dam 
across  said  stream  for  that  purpose.  This 
stream  again  forks  at  a  distance  of  about  2,000 
yards  above  said  dam,  the  western  prong  there- 
of being  designated  as  Denton  creek.  The  tes- 
timony is  sufficient  to  show  circumstantially 
that  Denton  creek  is  more  than  30  feet  in  width, 
and  therefore  a  navigable  stream,  the  channel 
of  which  is  owned  by  the  state." 

[S]  There  was  no  error  In  refusing  to  sub- 
mit certain  special  Issues  requested  by  the 
appellant,  the  refusal  of  which  is  complained 
of  In  the  fourth  and  fifth  assignments  of  er- 
ror, calling  for  findings  of  the  jury  as  to 
whether  or  not  the  maintenance  of  the  Gar- 
roUton  dam  caused  any  damage  to  plaintiff's 
land  in  the  floods  of  June  8,  1915,  January 
26,  1916,  and  April  3,  1916,  and,  if  so,  a  find- 
ing of  the  reasonable  market  value  per  acre 
of  plalntlfTs  land  In  the  condition  It  was 
in  Immediately  before  and  immediately  aft- 
er said  floods.  Under  the  facts  the  true 
measure  of  plaintiff's  damage  was  the  dif- 
ference between  the  value  of  plaintiff's  land 
Just  before  and  just  after  the  injury,  tf  any, 
and  If  any  complaint  whatever  could  be 
made  to  the  form  in  which  the  Issue  was 
submitted,  which  is  not  done,  it  Is  that  the 
Jury  possibly  may  have  been  misled  or  eon- 
fused  in  being  directed  to  find  the  market 
.value  of  plalntlfTs  laud  Immediately  before 
and  after  the  construction  of  the  dami 
instead  of  immediately  tiefore  and  immedi- 
ately after  the  injury,  If  any,  to  said  land. 
The  testimony  as  to  these  values  was  con- 
flicting, and  was  also  conflicting,  as  we  un- 
derstand it,  with  respect  to  the  frequency 
and  extent  of  overflows  and  washing  of  the 
soil  on  the  land  before  and  after  the  con- 
struction of  the  dam  and  the  alleged  injury. 
We  have  discovered  no  testimony  In  the  rec- 
ord with  reference  to  any  special  or  pecul- 
iar damage  resulting  to  the  land  by  reason 
of  the  three  floods  mentioned,  or  showing 
the  comparative  market  value  of  the  land 
per  acre  Just  prior  to  and  Just  after  said  re- 
spective floods.  As  we  view  the  testimony, 
and  as  argued  by  the  appellee.  It  does  not 
treat  the  several  alleged  dates  of  damage 
separately,  but  has  reference  to  it  generally 
"as  a  permanent  damage  consequent  upon 
and  continuing  since  the  construcUou  and 
maintenance  of  the  dam.  No  witness,  so  far 
as  we  have  discovered,  singled  out  and  speci- 
fied In  bla  testimony  any  itecuUar  or  special 


damage  done  by  any  on«  of  the  floods  desig- 
nated in  the  special  issues  requested  by  ap- 
pellant Nor  have  we  found  any  evidence 
showing  bow  many  acres  of  land  were  dam- 
aged by  each  or  any  one  of  said  floods."  Of 
the  many  cases  illustrating  the  rule  as  to 
the  measure  of  damages  In  this  character  of 
case,  we  cite  Railway  Co.  v.  Graham,  12  Tex. 
Civ.  App.  54,  33  S.  W.  677;  Railway  Co.  t. 
Horkan,  45  S.  W.  391;  Railway  Co.  r.  Bar- 
ry, 98  Tex.  248,  83  S.  W.  6;  Railway  Co.  v. 
Brown,  38  Tex.  Civ.  App.  610,  86  S.  W.  6S0 ; 
Railway  Co.  r.  Clayton,  64  Tex.  CIt.  App. 
512,  118  S.  W.  248, 

[4]  There  are  several  assignments  of  error 
complaining  of  the  admission  of  the  testi- 
mony of  certain  witnesses  to  the  effect  that 
certain  lands  located  along  Elm  fork  of  the 
Trinity  river  and  some  distance  below  plain- 
tiff's land  and  the  CarroUton  dam  bad  suf- 
fered from  overflows  of  that  stream  during 
heavy  rainfalls  for  many  years  t»lor  to  the 
construction  of  said  dam  practically  the 
same  as  they  had  suffered  therefrom  since 
its  construction.  The  contention  Is  that 
"before  evidence  as  to  the  effect  of  floods  In 
the  same  stream  at  a  point  different  frcMn 
that  Involved  in  the  suit  is  admissible,  the 
conditions  and  surroundings  must  be  shown 
to  be  substantially  similar  in  all  respects  to 
the  conditions  and  surroundings  of  the 
stream  at  the  point  involved  in  the  suit." 
and  that  this  was  not  done.  Tbe  prcq^xwi- 
tion  embraced  in  this  contention  Is  sound, 
and  we  think  the  testimony  was  improperly 
admitted.  The  necessary  predicate  for  its 
Introduction  was  not  laid.  It  was  not  shown 
that  the  land  spoken  of  by  the  witnesses  and 
plalntUTs  land  were  so  similarly  situated 
that  the  one  would  be  as  subject  to  overflow 
and  damage  as  a  consequence  of  the  dam  in 
question  as  the  other.  In  Railway  Oa  v. 
Kiersey,  101  Tex.  513,  100  S.  W.  862,  the 
issue  was  whether  the  constnictlCHi  of  a 
railway  across  a  bayou  had  caused  the 
plalntiflfs  lands  thereon  to  become  hoggy  and 
not  to  dry  out  after  overflow,  and  it  was 
held  that  evidence  that  no  such  condition 
was  observed  on  the  lands  of  another  pro- 
prietor on  the  bayou  some  miles  above  was 
inadmissible.  In  passing  upon  the  question 
the  Supreme  Court  quotes  with  approval 
from  the  opinion  of  that  court  in  Green  v. 
Railway  Co.,  79  Tex.  604,  15  S.  W.  685,  the 
following: 

"Before  such  a  test  can  be  properly  applied 
the  condition  of  the  two  place*  with  regaid  to 
the  production  of  a  crop  should  be  proved  in  ev- 
ery material  particular.  Such  evidence  can 
scarcely  ever  be  of  a  very  satisfactory  char- 
acter." 

See,  also.  Railway  Ca  v.  Locker,  78  Tex. 
279,  14  8.  W.  611.  It  will  not  do  to  say  that 
this  testimony  was  harmless.  It  bore  upon  a 
vital  Issue  in  the  case,  and  was  Introduced  by 
the  appellee  evidently  for  the  purpose  of 
having  It  considered  by  the  Jury  as  proof  of 
Its  claim  that  appellant's  property  had  not 
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been  Inlorad  or  dunaged  as  a  result  of  the 
constrnctlon  of  the  Garrollton  dam.  It  was 
clearly  caloolated  to  and  probably  did  very 
greatly  influence  the  Jury  In  rendering  the 
▼erdlct  they  did. 

[t]  We  are  fnrther  of  the  opinion  that  the 
witness  R.  R.  Nelms  should  not  have  beoi 
allowed  to  detail  to  the  Jury  the  efforts  made 
and  methods  adopted  t^  appellee  to  supply 
its  inhabitants  with  water  at  or  about  the 
time  the  construction  of  the  Garrollton  dam 
was  begun.  The  statement  of  this  witness 
to  the  effect  that  the  appellee  at  that  time 
could  not  supply  the  people  with  water  for 
the  purpose  of  flushing  the  toilets,  and  had 
74  wagons  running  over  the  dty  to  stipply 
drinking  water,  putting  tubs  In  front  of  the 
homes  <jt  dlffer«it  ones,  conld  not  fairly  be 
used  as  evidence  tending  to  establish  any 
Issue  in  the  case,  and  was  calculated  to  In- 
fluence  the  Jury  to  the  prejudice  of  the  ap- 
pellant. Appellee  says  the  testimony  of  this 
witness  was  relevant  and  material  to  show 
that  the  construction  of  the  Garrollton  dam 
was  necessary,  but  it  hardly  can  be  said 
that  the  appellee's  lade  of  an  adequate  sup- 
ply and  the  necessity  for  increasing  it  were 
Issuable  facts  nnder  appellant's  pleadings  or 
the  evidence  in  the  case.  The  admission  of 
this  testimony  probably  was  not  of  sufficient 
damage  to  alone  Justify  a  reversal  of  the 
case. 

Appellant  contends  that  ttte  findings  of  the 
Jury  that  the  market  value  of  appellant's 
land  Immediately  before  the  constrnctlon  of 
the  Garrollton  dam  was  |20  per  acre,  and 
that  it  was  $40  per  acre  immediately  there- 
after, are  contrary  to  the  undisputed  evi- 
dence. There  may  be  some  foundation  for 
the  contention  that  these  findings  are 
against  the  preponderance  of  the  evidence, 
but  we  are  not  prepared  to  hold  that  they 
are  contrary  to  the  undisputed  evldencei 

For  the  reason  indicated,  we  believe  the 
judgment  should  'be  reversed,  and  the  cause 
remanded  for  a  new  trial;  and  it  Is  so  or- 
dered. 

Reversed  and  remanded. 


AYCOCK  V.  McQUERKY  et  aL     (No.  7822.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Jan.  12,  1918.     Rehearing  Denied 

Feb.  16,  1918.) 

1.  Death  «=9l03(3)— Pbovoking  DiFFictn,TT 
— Question  fob  Jobt. 

In  action  for  wrongful  death,  whether  de- 
fendant by  kicking  deceased  provoked  the  diffi- 
culty held  a  jury  question. 

2.  Homicide  e=3ll6(4)— Justification. 

If  deceased  intended  to  kill  defendant,  or 
it  reasoaabiy  appeared  to  defendant  that  such 
was  deceased's  purpose,  the  killing  was  justi- 
fiable. 
?,.  Appeal  and  Gbrob  <®=»1002— Decision  on 

CoNPLICnSa    BVIDENCB  —  GOirCLUBIVENESS. 

A  verdict  on  conflicting  evidence  cannot  l>e 
disturbed    on    appeal. 


4.  Tbiai  «=s>360(3)— Issues— REFDSAr,. 

Where  the  evidence  failed  to  raise  any  is-- 
sue  of  apparent  danger  save  from  the  knife  held 
by  deceased,  and  the  court  submitted  such  is- 
sue, it  properly  refused  to  submit  isBue  wheth- 
er it  reasonably  appeared  to  defendant  that  he 
was  in  danger  of  losing  his  life  at  the  time  he 
shot  deceased. 

5.  Death  <8=>104(1)  —  Self-Defense  —  In- 
btbuctions. 

In  an  action  for  wrongful  death,  a  charge 
that,  if  defendant  made  an  unlawful  assault 
upon  deceased,  the  latter  had  the  right  to  stand 
ms  ground,  and  if  it  became  necessary  for  de- 
fendant to  kill  deceased  in  defense  of  his  own 
life,  tKe  killing  could  not  he  justified  mate- 
rially abridged  defendant's  right  of  self-defense. 

6.  Homicide  «=»112  (5)— Justification. 

Although  defendant"  provoked  the  difficulty, 
he  did  not  forfeit  his  riglit  to  defend  against  a 
deadly  assault,  unless  he  Intended  to  kill  or 
inflict  serious  bodily  injury. 

Appeal  from  District  Court,  Collin  County; 
M.  H.  Gamett,  Judge. 

Suit  by  Nettie  McQuerry  and  others 
against  A.  J.  Ayoock.  Judgment  for  plain- 
tUIs,  and  defendant  appeals.  Reversed  and 
remanded  for  another  trial. 

F.  E.  WUcox,  R.  G.  Merritt,  and  Wallace 
HughstoD,  all  of  McKlnney,  for  appellant. 
G.  R.  Smith  and  John  Doyle,  both  of  McKln- 
ney, for  appellees. 

RASBURY,  J.  Appellee,  Mrs.  Nettie  Mc- 
Querry, and  her  three  minor  children,  sued 
appellant  for  damages  for  wrongfully,  will- 
fnlly,  and  maUclously  killing  KilUs  McQuer- 
ry, husband  and  father,  respectively,  of  appel- 
lees. Appellant  defended  the  suit  on  the 
ground  ttiathe  klUed  deceased  in  defense 
of  his  own  life,  alleging  particularly  that  de- 
ceased, who  was  angered  at  appellant,  inten- 
tionally provoked  a  difficulty  with  appellant 
as  a  pretext  for  assaulting  and  infiicting 
upon  him  serious  bodily  injury,  and  that  at 
the  time  appellant  sbot,  deceased,  by  words 
and  demonstration,  evinced  such  intention, 
or  it  reasonably  appeared  to  appellant,  view- 
ed from  his  standpoint,  that  such  was  the 
intention  of  deceased ;  also  that  it  was  the  in- 
tention of  d^eased  at  said  time  to  assault 
appellant  with  a  knife,  a  deadly  weapon,  for 
said  purpose  or  it  reasonably  appeared  so 
to  appellant,  viewed  from  his  standpoint  at 
the  time;  also  that  deceased  had  threatened 
to  kill  and  inflict  upon  appellant  serious  bod- 
ily lajury,  and  at  said  time  manifested  an  In- 
tention to  carry  out  said  threats,  or  it  reason- 
ably appeared  so  to  appellant  from  his  view- 
point There  was  a  jury  trial,  the  case  being 
submitted  upon  special  issues,  resulting  in 
verdict  for  appellees  for  $11,500,  of  which 
$1,500  was  apportioned  to  the  wife  and  $3,- 
333.33!^  to  each  minor,  followed  by  similar 
judgment,  from  which  this  appeal  is  takeu. 
The  following  facts  disclosed  by  the  record 
are  not  materially  disputed:  Appellant,  at 
the  time  McQuerry  met  his  death,  was  a  mer- 
chant and  farmer.  McQuerry  was  then  and 
liad  l)een  the  preceding  year  hia  tenant  on 
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"lialves."  McQnerry  was  Industrions  and 
bore  a  good  reputation  In  reference  to  the 
payment  of  his  debts.  At  said  time  he  had 
in  cnltlvatlon  20  or  30  acres  in  cotton,  which 
it  was  estimated  would  yield  above  a  half 
bale  to  the  acre,  and  had  gathered  two  or 
three  bales.  Appellant  had  sued  McQuerry 
for  $50,  alleged  to  be  the  damages  accruing 
to  ai)i)ellant  for  McQuerry's  failure  to  brake 
and  sow  In  cane  seed  certain  Bermuda  and 
Johnson  grass  lands,  and  for  $6.50  store  ac- 
count, and  attached  McQuerry's  cotton.  Mc- 
Querry, It  seems,  agreed  to  brake  the  land 
and  appellant  to  furnish  the  seed.  McQuerry 
claimed  that  he  did  not  plant  the  land  be- 
cause appellant  refused  to  furnish  the  seed. 
Appellant  claimed  to  have  furnished  part  of 
them.  After  the  suit  and  attachment  Mc- 
Querry went  to  Princeton,  where  appellant 
was  engaged  in  business,  and  accompanied 
by  Mr.  Hooten,  a  local  merchant,  called  upon 
appellant  and  Inquired  of  him  why  he  sued, 
when  he  knew  he  would  have  paid  him. 
Appellant,  In  substance,  replied  that  he  did 
so  because  McQuerry  owed  him,  and  had  not 
talked  that  way  before.  At  this  point  Mc- 
Querry proposed  that  appellant  purchase  his 
crop,  and  offered  to  sell  for  $100.  They  final- 
ly agreed  upon  $75  for  the  crop,  appellant  to 
dismiss  his  suit,  pay  costs  and  receipt  Mc- 
Querry in  full.  It  was  agreed  that  check  for 
the  sum  should  be  drawn  and  delivered  to 
Mr.  Curtis,  a  local  banker.  McQuerry  and 
Hiooten  left  appellant's  store.  At  tlils  time 
Aycock  armed  himself  with  a  revolver.  Lat- 
er, McQuerry  and  Curtis  called  upon  Ay- 
cock  for  the  dieck,  and  were  informed  that 
it  was  delivered  by  Aycock  to  Hooten.  Upon 
being  reminded  it  was  to  be  delivered  to  Cur- 
tis, Aycock  and  Curtis  entered  Hooten's  store 
and  secured  the  check,  McQuerry  remaining 
in  front.  Aycock  called  Curtis'  attention  to 
an  Indorsement  on  the  margin,  providing  for 
its  payment  only  when  McQuerry  had  surren- 
dered possession  of  Aycock's  house.  Curtis 
left  Aycock  and  Informed  McQuerry  of  the  In- 
dorsement, and  that  he  could  not  credit  him 
with  the  amount  of  the  cheek  because  of  the 
indorsement.  At  this  time  McQuerry  was 
Just  off  the  sidewalk  In  the  gutter,  and  was 
to  an  extent  aroused  by  what  he  evidently 
considered  unfair  treatment  by  Aycock,  aijd 
which  condition  was  apparently  aggravated 
by  the  Indorsement  on  the  check.  Aycock  fol- 
lowed Curtis  from  Hooten's  immediately,  and 
as  he  emerged  from  the  store  the  difficulty, 
which  resulted  in  the  death  of  McQuerry,  oc- 
curred. The  details  of  that  occurrence  at 
this  point,  with  the  shadings,  fairly  deducible 
from  the  evidence  of  the  witnesses,  present 
two  theories,  which  are  as  follows :  According 
to  appellant,  as  he  emerged  from  Hooten's 
store  and  approached  the  spot  where  McQuer- 
ry was,  the  latter  closed  a  knife,  with  which 
he  had  been  whittling,  and  said  to  Aycock, 
in  substance,  if  he  would  put  off  his  knife 
and  pistol,  he  would  whip  him.    Aycock's  re- 


ply was  tliat  he  did  not  want  any  trmble,  and 
for  McQuerry  to  go  home.  Wliereupon  Mc- 
Querry made  some  remark  which  appellant 
failed  to  catch,  and  then  made  a  "move"  and 
said,  "Tou  Itave  acted  the  damn  rascal  with 
me  all  the  year."  At  this  remark  appellant 
advanced  to  McQuerry,  and  McQuerry  ad- 
vanced to  appellant,  and  as  they  met  Mc- 
Querry ran  his  hand  in  his  left  pocket,  where- 
upon appellant  kicked  at  McQuerry,  and  the 
latter  struck  appellant.  Ai^>eilant  then  turned 
and  ran  from  McQuerry  about  three  or  four 
feet,  turning  and  immediately  facing  talm 
again,  at  which  time  McQuerry  bad  his  hands 
down  and  it  appeared  to  appellant  tliat  he 
was  trying  to  open  his  knife,  whereupon  ap- 
pellant drew  his  pistol,  fired  twice  in  rapid 
succession,  and  three  times  with  the  pistol  in 
both  hands.  Appellant  thought  he  waa  in 
serious  danger  at  the  time  he  fired.  It  ap- 
peared to  him  that  McQuerry  was  about  to 
cat  him. 

According  to  the  witness  Curtis  when  ap- 
pellant came  on  the  sidewalk  McQuerry,  who 
held  his  closed  knife  in  his  hand,  told  appel- 
lant to  put  up  his  knife  and  pistol  and  they 
would  fight  it  out,  or  have  it  oat,  at  the  same 
time  tendering  tils  knife  to  witness,  who  did 
not  take  It.  Appellant  in  a  "commanding" 
tone  told  McQuerry  "he  had  enough  of  his 
talk,  and  for  him  to  go  home,"  whereupon  Mc- 
Querry accused  appellant  of  having  acted  the 
rascal  with  him  all  the  year,  and  whereupon 
appellant  "lunged"  at  McQuerry  or  readied 
out  and  kicked  him  in  the  privates,  and  as 
he  did  so  McQuerry  doubled  back  In  a  stoop- 
ing position  and  struck  appellant  on  the 
temple.  McQuerry  stumbled  or  his  foot  slip- 
ped from  the  encounter,  and  as  he  balanced 
himself  he  stopped  at  the  sidewalk,  and  as  he 
so  stood  appellant  drew  his  pistol  and  began 
firing  and  advancing,  McQuerry  in  the  mean- 
while retreating,  until  he  had  fired  five  times. 
Witness  thinks  McQuerry  may  have  advanced 
one  step  to  meet  Aycock.  During  the  en- 
counter McQuerry  was  at  no  time  trying  to 
open  his  knife.  McQuerry  did  not  follow  Ay- 
cock up  after  he  strudi  him. 

Appellant's  testimony  fairly  presents  his 
theory  of  the  occurrence,  as  does  the  tes- 
timony of  Curtis  similarly  present  appellees' 
theory  thereof,  and  for  that  reason  we  deem 
it  unnecessary  to  detail  that  of  the  other  wit- 
nesses, since  to  do  so  would  neither  detract 
from  nor  add  to  the  force  to  be  attached  to 
what  we  have  stated. 

[1,1]  In  answer  to  certain  issues  of  tact 
referred  by  the  court  the  Jury  found  that  ap- 
pellant, by  kicking  deceased,  provoked  the 
difficulty.  The  finding  in  the  respect  stated 
forms  the  basis  of  an  assignment  of  error, 
the  proposition  asserted  being  that  the  find- 
ing is  without  support  in  the  evidence,  since 
it  is  disclosed  by  the  record  that  appellant 
declined  the  invitation  of  deceased  to  en- 
gage in  mutual  comtiat,  and  that  tlie  en- 
counter occurred  only  when  deceased  there- 
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atter  accused  appellant  ot  baTlng  acted 
tite  rascal  with  deceased.  The  record  does, 
witbont  material  conflict,  disclose  that  the 
difficulty  tn  the  sense  of  physical  clash 
of  the  parties  came  when  deceased  accus- 
ed appellant  as  stated.  But  It  cannot  be 
deduced  therefrom,  as  matter  of  law,  that 
deceased  provoked  the  difficulty  which  result- 
ed in  the  killing.  That  issue  was.  in  our 
<4)inion,  one  of  fact  for  the  Jury.  The  issue 
as  to  who  proyoked  the  difficulty  was  in  the 
case  as  result  of  appellant's  pleading  and 
evidence,  since  appellees'  claim  for  damages 
was  based  wholly  on  the  allegation  that  the 
IdlUng  of  deceased  was  deliberate  and  with- 
out Justification,  while  appellant  alleged  that 
be  acted  in  defense  of  his  own  life  for  sev- 
eral reasons,  among  them  being  the  allega- 
tion that  deceased  provoked  the  difficulty 
with  intent  to  assault  appellant.  We  under- 
stand the  rule  to  be  that  he  who  provokes  a 
difficulty  in  order  to  have  a  pretext  for  kill- 
ing or  inflicting  serious  bodily  injury  upon 
anotlier  loses  his  right  ot  seiC-defense,  and 
while  no  issue  of  deceased's  right  of  self- 
defense  could  have  arisen,  since  he  did  not 
kill,  at  the  same  time,  if  he  did  so  intend,  or 
it  reasonably  appeared  to  appellant  from 
bis  viewpoint  at  the  time  that  such  was  de- 
ceased's purpose,  the  killing  was  justifiable. 
Henoe  the  pertinency  of  the  point  raised. 
But,  as  suggested,  we  cannot  concur  in  the 
contention  that  the  finding  is  without  support 
In  the  evidence.  The  effect  of  the  finding  of 
the  Jury  is  that  at  no  time  during  the  alter- 
cation was  appellant  in  either  actual  or 
apparent  danger  from  deceased,  and  that  no 
act,  reasonably  calculated  to  provoke  a  diffi- 
culty, occurred  until  api)ellant  kicked  deceas- 
ed, and  that  hence  the  former  provoked  the 
difficulty.  That  such  a  conclusion  Is  deduci- 
ble  from  the  facts  cannot,  we  believe,  be  rea- 
sonably denied.  According  to  the  testimony 
of  the  witness  Curtis,  deceased  at  no  time 
was  the  aggressor,  or  did  that  which  could 
reasonably  be  construed  as  supporting  a  find- 
ing that  deceased  provoked  the  difficulty. 
True,  it  Is  that  deceased,  Justly  or  mistaken- 
ly feeling  that  he  had  been  unfairly  treated 
In  his  business  relations,  invited  appellant  to 
flgbt  it  out,  closing  his  knife,  which  he  held 
in  his  hand  at  the  time,  and  tendering  it  to 
the  witness  Curtis,  and  when  the  invitation 
was  declined  and  he  was  told  in  a  "com- 
manding" tone  to  "go  home,  appellant  had 
bad  enough  of  his  talk,"  deceased  added  that 
appellant  had  acted  the  rascal  with  him  the 
entire  year.  Deceased's  knife  had  been  clos- 
ed; be  did  not  employ  any  threatening  ges- 
tures, be  did  not  advance  upon  appellant; 
bis  manner  was  determined  but  courteous. 
[8]  Considering  what  had  preceded  the 
facts  Just  related  in  reference  to  the  busi- 
ness relations  of  the  parties,  we  conclude  it 
cannot  be  said  that  the  accusation  was,  as 
matter  of  law,  calculated  to  exasperate  ap- 
pellant and  justify  him  in  resenting  the  same 


by  Ucklng  deceased,  but  at  most  raised  an 
ijwue  for  the  Jury.  On  the  other  hand,  ac- 
cording to  appellant,  when  the  accusation 
was  made  deceased  made  a  "move,"  and  ad- 
vanced to  meet  appellant,  and  while  so  ad- 
vancing deceased  ran  his  left  hand  In  his 
pocket,  the  parties  instantly  meeting  and 
striking  at  each  other,  appellant  hurriedly 
retreating  three  or  four  steps,  turning  quick- 
ly and  observing  deceased  opening,  or  ap- 
pearing to  open,  a  knife,  when  appellant  shot. 
This  theory,  we  are  not  prepared  to  aay 
would  not  have  supported  a  finding  that  de- 
ceased was,  in  a  legal  sense,  guilty  of  pro- 
voking a  difficulty  which  would  have  carried 
with  it  all  the  legal  significance  of  that  term 
and  Justifled  the  killing.  But  it  is  apparent 
that  the  evidence  is  confiicting,  and,  the  jury 
having  accepted  appellees'  version  of  the  oc- 
currence, we  are  without  authority  to  dis- 
turb the  same. 

(4]  The  court's  refusal  to  submit  appel- 
lant's special  issue  Mo.  3  to  the  Jury  forms 
the  basis  of  another  assignment  of  error. 
The  refused  interrogatory,  in  substance,  in- 
quired of  the  jury  whether,  viewed  from  ap- 
pellant's standpoint,  at  the  time  he  shot  de- 
ceased, it  reasonably  appeared  to  him  tliat  be 
was  in  danger  of  losing  his  life  or  of  serious 
bodily  injury  at  the  hands  of  deceased.  The 
proposition  advanced  is  that  the  issue  so 
presented  was  raised  by  the  evidence,  but 
not  distinctly  and  separately  covered  by  the 
interrogatories  submitted  to  the  Jury  by  the 
court  Bearing  upon  the  issue  presented  in 
the  refused  interrogatory,  the  court  did  sub- 
mit to  the  Jury  Interrogatory  inquiring 
whether  the  knife  which  deceased  held  ta 
bis  hand  at  the  time  of  the  killing  was  an 
instrument  with  which  deceased  could  have 
killed  appellant  or  inflicted  upon  him  serious 
bodily  injury.  The  jury  answered,  Yes.  By 
the  succeeding  interrogatory  the  court  in- 
quired of  the  jury  whether  deceased  was  at- 
tempting to  use  the  knife  upon  appellant,  or 
whether  it  reasonably  appeared  to  appellant 
that  deceased  was  about  to  use  it  upon  him 
so  as  to  inflict  death  or  serious  bodily  in- 
Jury.  The  jury  answered.  No.  It  is  appar- 
ent that  the  difference  in  the  interrogatory 
refused  and  the  one  submitted  is  that  the 
former  is  a  general  question,  under  which 
the  Jury's  answer  would  have  covered  any 
real  or  apparent  danger  from  every  source, 
while  the  latter  Is  a  specific  question,  under 
which  the  jury's  findings  would  cover  only 
any  actual  or  apparent  danger  from  the 
knife  held  by  deceased  at  the  Indpiency  of 
the  altercation,  evidently,  the  trial  Judge 
was  of  opinion  that  the  only  danger,  actual 
or  apparent,  raised  by  the  evidence  was  from 
the  knife.  After  careful  consideration  of  the 
evidence  we  concur  in  such  couclusion.  The 
evidence  of  appellant,  which  presents  the 
matter  most  favorably  to  him  on  that  issue, 
authorizes  the  court's  action.  In  addition  to 
what  we  have  already  said,  the  appellant  in 
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gnbstance  farther  testified  that  during  their 
discussion  of  the  settlement  of  their  affairs 
deceased  spoke  roughly  to  him,  and  after- 
wards stood  on  the  outside  of  appellant's 
place  of  business,  constantly  whittling  with 
his  knife  and  apparently  angry,  which  in- 
duced appellant  to  arm  himself  before  leav- 
ing his  store.  While  appellant  admits  that 
deceased  closed  his  knife  when  he  Invited  ai>- 
pellant  to  fight,  he  further  says  that  after 
retreating  from  the  encounter,  being  the  time 
api>ellant  kicked  and  deceased  struck  with 
his  fist,  and  then  "whirling"  and  facing  de- 
ceased, the  latter  was  advancing,  and  ap- 
peared to  be  opening  his  knife,  and,  fearing 
that  be  would  be  cut,  he  fired. 

The  foregoing  and  those  stated  at  another 
point  herein  fairly  and  correctly  represent 
the  facts  upon  which  appellant  acted,  and 
which  Induced  him  to  shoot  deceased,  and, 
being  so,  fall  to  raise  any  Issue  of  actual  or 
apparent  danger,  save  from  the  knife  held 
by  deceased,  from  which  it  follows  that  the 
court  correctly  refused  the  Interrogatory  re- 
quested. 

[6, 1]  Complaint  is  made  of  the  court's  ac- 
tion in  allowing  appellees'  special  charge 
No.  1.  The  propositions  advanced  as  result 
of  ench  action  will  be  better  understood  by 
stating:  First,  the  substance  of  the  court's 
general  diarge  containing  necessary  explana- 
tions and  definitions,  which,  omitting  for- 
malities, are:  (1)  Defined  simple  assault 
and  assault  and  battery;  (2)  declared  that 
one  assailed  in  the  manner  defined  had  the 
right  to  stand  his  ground,  etc;  (3)  that  In 
passing  upon  the  acts  and  conduct  of  one  as- 
saulted in  the  manner  defined,  such  acts 
should  be  regarded  from  such  person's  stand- 
point, etc. ;  (4)  that  verbal  provocation  would 
not  Justify  assault  or  assault  and  battery; 
(6)  that  violence  would  not  constitute  as- 
sault when  inflicted  in  defense  of  one's  per- 
son from  actual  or  apparent  danger ;  (6)  ap- 
plied the  rule  by  instructing  the  Jury,  If  de- 
ceased made  such  an  unlawful  assault  or 
threatened  assault  upon  appellant  at  and 
before  the  homicide,  and  at  such  time  it  rea- 
sonably appeared  to  appellant,  viewed  from 
his  standpoint,  that  he  was  then  in  danger 
of  death  or  serious  bodily  injury  at  the 
hands  of  deceased,  the  killing  would  be  Justi- 
fiable because  in  necessary  self-defense.  The 
Charge  also  covered  threats.  Hie  special 
charge,  supplementing  the  foregoing,  told  the 
Jury,  In  substance,  that  if  appellant  made 
"an  unlawful  assault"  upon  deceased,  the 
latter  had  the  right  to  stand  his  ground  and 
repel  force  with  force,  and  if  as  a  conse- 
quence  of  such  "unlawful  assault"  it  became 
necessary,  in  the  pr(«ress  of  the  altercation, 
for  appellant  to  kill  deceased  in  defense  of 
his  own  life,  such  killing  could  not  be  Justi- 
fied as  in  self-defense.  There  are  several 
criticisms  of  the  special  charge,  none  of  which, 
in  our  opinion,  are  meritorious,  save  those 
which  in  varying  terms  assert  that  it  abridg- 


ed appellanffl  right  of  Mlf-defeiue.  After 
a  very  careful  consideration  of  the-  evidence 
and  a  similar  examination  of  the  anthori- 
tles,  we  conclude  said  charge  did  materially 
abridge  appellant's  right  of  self-defense. 
Committing  an  unlawful  assanlt  upon  de- 
ceased might  or  might  not  have  abridged 
appellant's  right  of  self-defense,  depending 
up<m  his  intention  and  the  character  of  the 
assault.  Even  though  appellant  provoked 
the  dlfficnlty,  as  found  by  the  Jury,  he  did 
not  thereby  forfeit  his  right  to  defend  against 
a  deadly  assault  by  deceased  onless  he  pro- 
voked the  difficulty  with  Intent  to  kill  de- 
ceased or  inflict  upon  him  serious  bodily  in- 
jury. It  was  declared  in  Winters  ▼.  State, 
37  Ttex.  Or.  R.  582,  40  S.  W.  303,  and  approv- 
ed in  toung  V.  State,  63  Tez.  Cr.  R.  416,  110 
S.  W.  446,  126  Am.  St  B.^.  792,  that  a 
diarge  which  "leaves  out  of  view  altogether 
the  character  of  wroDgfnl  act  or  the  in- 
tent which  may  have  actuated  ijlie  defend- 
ant in  doing  the  act"  is  erroneoua.  The 
charge  under  discussion  does  not  attempt 
to  define  the  character  of  provocation  or 
unlawful  assault  which  would,  coupled  with 
an  Intention  to  klU  or  Inflict  serious  bodi- 
ly injury,  deprive  appellant  of  the  right 
to  Justify  his  act  on  the  ground  of  self- 
defenae.  Stripped  of  verbiage,  the  diarge 
declares  that  any  unlawful  assault  by  ap- 
pellant upon  deceased  would  deny  the  for- 
mer the  right  to  thereafter  defend  against 
actual  or  threatened  danger  at  the  hands  of 
deceased.  It  will  be  observed  that  the  hon- 
orable trial  Judge  did,  in  effect,  tell  the  Jury 
that  before  appellant  could  Justify  his  act 
in  slaying  deceased,  because  of  actual  or 
threatened  deadly  assault  by  deceased.  It 
must  have  reasonably  appeared  to  appellant, 
viewed  from  his  standpoint,  that  it  was  the 
intention  of  deceased  to  inflict  death  or 
serious  bodily  injury  upon  him;  but,  not- 
withstanding it  was  Just  as  important  that 
the  Jury  should  also  be  told  of  the  elonents 
of  an  unlawful  assault  which  would  deprive 
appellant  of  his  right  of  self-defense  in  case 
he  provoked  the  difficulty,  it  was  not  done, 
but  the  Jury  were  left  to  infer  that  the  prov- 
ocation, the  act,  or  the  Intent  was  unimpor- 
tant so  long  as  the  assault  was  nnlawfuL 

Further,  appellant's  contention  was  that 
deceased  provoked  the  difficulty  in  order  to 
have  a  pretext  for  inflicting  upon  him  death 
or  serious  bodily  injury,  and  that  his  attack 
upon  deceased  was  to  prevent  a  threatened 
assault  for  that  purpose.  The  court  did  not 
charge  on  that  issue.  It  is  as  a  consequence 
obviously  difficult  to  say  what  may  have 
been  the  conclusion  of  the  Jury  If  that  issue 
had  been  defined,  and  a  correct  charge  giv<ai 
defining  the  <!haracter  of  unlawful  assault 
which  would  impair  appellant's  right  of 
self-defense. 

The  remaining  Issues  presented  in  the  brief 
relate  to  matters  of  practice  and  the  soffi- 
dency  of  the  erldoice  to  sustain  the  verdict 
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of  Ute  Jni7.  As  to  those  flrat  named  they 
do  not,  In  otrr  opinion,  constitute  more  than 
Informalities  which  do  not  constitute  re- 
versible error,  while,  as  to  those  last  named, 
It  wonld  be  obrlously  improper  to  discuss 
them  in  view  of  another  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  another  trial. 


McBRIDE   V.  HODGES.     (No.  8741.) 

(Ooort  of  Oivll  Appeals  of  Texas.    Ft  Worth. 

^T.  24,  1917.'    BeheariDK  Denied 

Jan.  12,  1918.) 

1.  IfASTBB  AND  SBBVAKT  «S3>297(4)— IRJUKIBB 
TO     SeBVAMTS— CONXBIBUTOBT     NBOUGKNCE 

IH  Reduction  of  Damages— Verdict. 
In  a  personal  injury  case,  after  instruction 
as  to  contributory  negligence  and  that  verdict 
for  plaiotiS  should  be  diminished  in  proportion 
to  the  amount  of  his  negligence,  under  Yernun's 
Snyles'  Ann.  Civ.  St.  1914,  art  5246h,  a  ver- 
dict for  the  plaintiff  is  a  finding  that  defend- 
ant's negligence  was  the  proximate  cause  of 
plaiadS's  injury. 

2.  Masteb  and  Sbbvant  «s>289(39)  —  Inju- 
BiES  to  Servant— Actions— Questions  foe 
JuBT— Contributory  NEOLiaENCE  as  Pbox- 
IMATK  Cause  of  Injubt. 

It  cannot  be  said  as  a  matter  of  law  that 
the  wearing  of  a  jumper  sleeve  unbuttoned  and 
dangling  three  or  four  inches  from  the  arm, 
the  catching  of  which  on  a  cable  resulted  in 
servant's  injui?,  was  the  proximate  cause  there- 
of or  only  an  intervening  agency ;  the  question 
being  one  of  fact  for  the  jury. 

3.  Master  and  Servant  (g=286(25)  —  Inju- 
ries TO  Servants  — Actions— Knowledge 
BY  Masteb  of  Defect  ob  Danger. 

Whether  a  master  permitting  a  pulley  to 
become  so  out  of  alignment  that  a  servant  had 
to  hold  a  cable  to  prevent  its  running  o!S  a 
wheel  is  negligent,  and  whether  he  is  bound  to 
anticipate  that  a  loose  sleeve  of  a  servant's 
jumjier  might  be  caught,  resulting  in  injury,  is 
for  the  jury  to  decide,  and  a  finding  that  such 
negligence  wag  the  cause  of  the  servant's  injury 
is  justified. 

Appeal  from  District  Court,  Wichita  Coun- 
ty; E.  W.  Nicholson,  Judge. 

Action  by  F.  F.  Hodges  against  W.  C. 
McBride.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Carrlgan,  Montgomery  &  Britain,  of  Wichi- 
ta Falls,  for  appellant.  W.  E.  Fitzgerald, 
of  Wichita  Falls,  and  AUday  &  Allday,  of 
Burkburnett,  for  appellee. 

DUNKLIN,  J.  W.  C.  McBrlde  was  engaged 
In  the  business  of  drilling  oil  wells  and  the 
machine  used  for  that  purpose  was  known  as 
an  "oil  rig."  The  cable  by  means  of  which 
the  drill  was  operated  wound  around  what 
was  called  a  "calf  wheel"  on  the  floor  of  the 
derrick,  and  extended  from  that  wheel  to  and 
over  a  pnlley  located  at  the  top  of  the  der- 
rick of  the  rig.  The  calf  wheel  was  not  tn 
proper  alignment  with  the  puUey  over  whi<di 
the  cable  ran. 

F.  F.  Hodges  was  employed  by  McBrlde  as 
a  "tool  dresser,"  but  a  part  of  the  duties  of 


his  employment  was  to  assist  In  installing 
new  cables  whenever  they  were  necessary. 
While  he  was  sp  employed,  It  became  necech 
sary  to  remove  the  cable  from  the  machinery 
and  replace.lt  with  another.  By  reason  of 
such  Improper  alignment  of  the  calf  wheel 
with  the  pulley  above,  while  the  new  cable 
was  being  wound  around  the  calf  wheel,  after 
the  old  one  had  been  removed,  it  would  run 
off  one  side  of  the  wheel  and  fall  to  wind 
thereon  unless .  prevented  from  so  doing  by 
some  one  holding!. it,  and  while  Hodges  was 
engaged  In  thus  holding  the  cable  in  place 
the  sleeve  of  his  jumper,  which  he  was  then 
wearing,  and  which  was  unbuttoned  and 
hanging  loose  and  dangling  from  his  arm 
three  or  four  Inches,  became  entangled  with 
the  cable,  and  he,  being  unable  to  extricate 
btiriwAif  therefrom,  was  carried  by  the  cable 
over  the  pulley,  and  when  the  machinery 
was  stopped  he  fell  and  was  injured.  He 
instituted  this  suit  for  damages  against  Mc- 
Brlde for  the  personal  Injuries  so  sustained, 
and  from  a  judgment  in  his  favor  McBrlde 
has  prosecnted  this  appeal. 

It  was  alleged  in  plaintiff's  petition  that 
McBridr  was  an  Independent  operator  em- 
ploying about  20  men;  that  the  drilling  ma- 
chinery was  Improperly  constructed  by  rea- 
son of  such  Improper  alignment  of  the  calf 
wheel  with  the  pnlley  at  the  top  of  the  der- 
rick; that  the  calf  wheel  could  easily  have 
been  so  constructed  that  It  would  have  been 
In  proper  alignment  with  the  pulley;  that, 
had  it  been  so  constructed,  it  would  have 
been  unnecessary  for  plaintiff  or  any  one  else 
to  hold  the  cable  while  being  Installed  upon 
the  derrick  in  order  to  keep  it  from  nmnlng 
off  Uie  calf  wheel;  that,  had  it  been  so  con- 
structed, plaintiff  would  not  have  been  In- 
jured; and  that  the  defendant  was  guilty  of 
negligence  in  furnishing  such  machinery  In 
tnat  condition  for  plaintiff's  use,  which  neg- 
ligence was  the  proximate  cause  of  his  In- 
Jury. 

In  addition  to  a  general  denial,  the  defend- 
ant pleaded  that  plaintiff's  injury  resulted 
from  his  own  contributory  negligence  in  wear- 
ing a  jumper  with  a  loose  or  unbuttoned 
sleeve;  that  had  the  sleeve  been  buttoned, 
as  It  should  have  been,  It  would  not  have 
been  caught  In  the  cable,  and  plaintiff  would 
not  have  been  injured.  The  defendant  also 
pleaded  that  plaintiff's  injury  was  the  result 
of  a  risk  which  he  assumed,  and  by  reason 
thereof  he  could  not  recover. 

Appellant  has  presented  but  one  assign- 
ment of  error,  and  that  is  to  the  refusal  ot 
the  trial  court  to  peremptorily  instruct  a 
verdict  in  his  favor.  Under  that  assign- 
ment, appellant  insists  that  the  evidence 
showed  conclusively  and  without  controversy 
that  plaintiff  would  not  have  been  injured 
if  the  sleeve  of  his  Jumper  had  been  buttoned 
and  not  hanging  loose,  and  that  plaintiff  was 
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irollty  of  contribntorjr  negligence  in  wearing 
a  jumper  in  tbat  condition  while  attempting 
to  hold  the  cable,  and  that  such  contribu- 
tory negligence  on  his  part,  and  not  the  neg- 
ligence of  the  defendant,  was  the  sole  proxi- 
mate cause  of  his  injury. 

[1]  The  verdict  of  the  Jury  construed  in  the 
light  of  the  charge,  shows  a  finding  that  the 
defendant  was  gaUty  of  negligence  in  the 
particulars  alleged,  and  that  such  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injury.  In  the  court's  charge  the  issue  of 
plaintiff's  contributory  negligence  was  also 
submitted  in  connection  with  an  instruction 
that,  in  the  event  a  verdict  should  be  return- 
ed in  plaintiff's  favor,  the  amount  of  his 
damages  should  be  diminished  In  proportion 
to  the  amount  of  negligence  atrributable  to 
him  and  found  by  the  Jury;  In  accordance 
with  the  provisions  of  article  5246h,  3  V.  S. 
Texas  Civil  Statutes. 

[2]  The  evidence  was  ample  to  sustain  a 
finding  of  negligence  on  the  part  of  the  de- 
fendant, as  alleged  in  plaintiff's  petition,  in 
the  first  place,  we  cannot  say,  as  a  matter  of 
law,  that  wearing  the  Jumper  with  the  loose 
sleeve  was  negligence.  That  was  a  question 
properly  to  be  determined  by  the  Jury.  The 
evidence  shows  without  controversy  that.  If 
the  sleeve  of  the  Jumper  had  been  fastened 
and  had  not  been  permitted  to  hang  loose, 
the  accident  would  not  have  happened;  but 
that  fact  would  not  of  itself  be  of  controlling 
Importance  in  determining  whether  or  not  de- 
fendant's negligence  was  the  proximate  cause 
of  the  Injury,  since  the  same  could  be  said 
of  nearly  every  agency  intervening  between 
the  primary  cause  and  an  injury  resulting 
therefrom  through  other  intervening  agen- 
cies. 

In  T.  &  P.  Ry.  Co.  v.  Bigham,  90  Tex. 
223,  38  S.  W,  162,  in  discussing  whether  a 
primary  cause  of  an  injury  can  be  held  to  be 
the  proximate  cause  warranting  a  recovery, 
the  (pinion  of  Chief  Justice  Stayton  in  Rail- 
way Co.  v.  Mussette,  86  Tex.  708,  26  S.  W. 
1075,  24  L.  R.  A.  642,  was  cited  with  ap- 
proval, in  which  the  following  language  from 
another  decision  was  cited  as  a  correct  state- 
ment of  the  law: 

"The  test  is  to  be  found  in  the  probable  in- 
jurious consequences  which  were  to  be  antici- 
pated, not  on  the  number  of  subsequent  events 
and  agencies  which  might  arise." 

After  citing  that  decision  and  many  other 
auth'orities,  the  following  was  said: 

"But  we  arc  not  prepared  to  hold  that  in  no 
case  can  the  original  cause  of  the  injury  be 
deemed  the  proximate  cause,  where  an  inde- 
pendent and  disconnected  agency  has  superven- 
ed and  brought  about  the  result.  The  fact  of 
the-  intervention  of  an  independent  agency,  it 
occurs  to  us,  beara  more  directly  upon  the  ques- 
tion whether  the  injury  ought,  under  all  the 
circumstances,  to  have  been  foreseen ;  and, 
where  this  latter  fact  appears,  wo  think  that 
the  original  negligent  act  ought  to  be  deemed  ac- 
tionable. In  Seale  v.  Railway  Company,  65 
Texas,  274,  Chief  Justice  Willie  says:  'If  the 
intervening  cause  and  its  probable  or  reasonable 


consequences  be  such  as  couM  reasonably  have 
been  anticipated  by  the  original  wrongdoer,  the 
current  of  authority  seems  to  be  that  the  con- 
nection is  not  broken.*  It  follows  that  in  our 
opinion  tho  qnestion  of  probable  cause  ought  to 
depend  upon  the  further  questioD  whether  a 
reasonably  prudent  man,  in  view  of  all  the 
facts,  would  have  anticipated  the  result — not 
necessarily  the  precise  actual  injury,  but  some 
like  injury,  produced  by  aimUar  intetveaing 
agencies." 

[3]  Applying  the  test  as  there  laid  down, 
we  cannot  say  that  the  defendant.  In  far- 
nishing  the  rig  with  the  calf  wheel  so  ont 
of  alignment  wltli  the  pnlley  as  to  require 
the  cable  to  be  held  In  place  by  the  hands  of 
one  of  his  emidoy^s  while  b^ng  wound 
aronnd  the  wheel,  should  not  renaonably 
have  anticipated  that  some  garment  worn  by 
the  employ^  might  be  in  such  a  condition 
that  it  would  become  entangled  with  the 
cable.  We  think  it  a  matter  of  common 
knowledge  that  manual  laborers  often  work 
with  their  sleeves  unfastened,  and  that  while 
unfastened  the  sleeves  are  likely  to  hang 
loose  on  some  occasions,  and  that  while  in 
that  condition  there  is  danger  of  entangle- 
ment with  machinery  which  ia  being  operat- 
ed by  the  wearer ;  and  from  their  oommon 
experience  and  observation  the  Jury  were  au- 
thorized to  find  that  the  defendant  should 
reasonably  have  anticipated  results  of  that 
character  In  consequence  of  the  Improper 
alignment  of  the  calf  wheel  with  the  pulley. 

For  the  reasons  noted,  the  assignment  of 
error  is  overruled,  and  the  Judgment  Is  af- 
firmed. 

CO^fNER,  C.  J.,  not  Bitting,  serving  on  writ 
of  error  committee  at  Austin. 


WOlfACK  V.  HASTINGS  ft  I<ACK>W. 

(No.  8739.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  24,  1917.    Rehearing  Denied 

Jan.  12,  1918.) 

1.  Fbaud  €=»60— Actions-^Damaoks. 

In  a  suit  for  damages  based  on  fraud  and 
deceit  in  the  sale  of  a  jack,  a  recovery  cannot 
be  had  for  profits. 

%.  Fraud  «=»59(3)  —  AcnoNS  —  Mkasube  of 
Pakaoks. 

In  an  action  for  damages  based  on  fraud 
and  deceit  in  the  sale  of  a  jack  for  breeding 
purposes,  the  proper  measure  of  damages  was 
the  difference  between  the  price  paid  for  the 
animal  and  the  actual  value  thereof,  plus  any 
sums  legitimately  expended  by  the  purchaser  by 
reason  of  tho  fraudulent  representation. 
3.  Fbaud  #s»60— Action — Dakagks. 

In  an  action  for  damages  based  on  frand 
and  deceit  in  the  sale  of  a  jack  for  breeding 
purposes,  recovery  could  not  be  bad  for  fe<^ 
and  care  of  the  animal  after  it  was  discovered 
by  the  purchaser  that  the  jack  was  not  avail- 
able for  the  purpose  for  which  purchased. 

App^l  from  District  Court,  Tairant  Coun- 
ty;  J.  W.  Swayne,  Judge. 

Action  by  Hastings  &  Lagow  against  Wil- 
liam Womack.  Judgment  tot  plaintiffs,  and 
defendant  appeals.    Reformed  and  affirmed. 
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J.  T.  Cummlngs,  of  Ft  Worth,  and  W.  B. 
HamUtou,  of  Dallas,  for  appellant.  Slay, 
Simon  &  Smltb,  of  Ft.  Worth,  for  appellees. 

BUCK,  J.  Appellees  gued  appellant  for 
damages,  alleging  fraud  and  deceit  in  the 
sale  by  appellant  to  the  appellees  of  a  Jack. 
They  alleged  that  at  the  time  of  the  purchase 
appellant  represented  to  them  that  the  Jack 
was  fit  for  the  porposes  for  which  he  was 
bought;  that  in  fact  he  was  not  so  At,  and 
was,  indeed,  entirely  worthless.  The  appel- 
lant denied  the  alJLegatians  of  nUsr^resen- 
tatiou  and  fraud  made  by  appellees.  The 
cause  was  submitted  to  a  Jury  on  special 
issues,  which  were  found  in  favor  of  the 
plaintiffs  below,  except  that  the  Jury  found 
that  the  Jack  was  not  worthless,  and  that 
his  value  at  the  time  of  the  purchase  was 
$100.  Judgment  was  rendered  for  plaintiffs 
in  the  sum  of  $1,638.60,  which  Inclnded  in- 
terest to  the  amount  of  $88.60.  Defendant 
has   appealed. 

Appellant  urges  that  an  impn^er  measure 
of  damages  was  adopted  by  the  court  in  ren- 
dering judgment,  and  we  are  of  the  opinion 
that  this  contention,  set  forth  In  several  as- 
signments of  error,  must  be  sustained.  Plain- 
tiffs sned  for  damages  alleged  to  have  been 
sus^ned  in  the  following  respects  and 
amounts,  to  wit:  (1)  $500^  the  price  paid 
for  the  animal,  which  was  alleged  to  be 
worthless;  (2)  $10.30  freight  charges  paid 
from  Ft  Worth  to  Roscoe,  Tex.;  (3)  $400 
alleged  to  be  the  net  profits  which  would 
have  accrued  to  plaintiffs  during  the  first 
season  If  the  Jack  had  been  as  represented; 
(4)  $250,  which  plaintiffs  alleged  were  rea- 
sonably incurred  in  the  feeding  and  care  of 
the  animal ;  (5)  for  punitory  damages  in  the 
sum  of  $1,500;  (6)  for  Interest  on  the  sum 
found  to  be  due. 

[1]  The  Jury  failed  to  find  that  plaintiffs 
werp  entitled  to  punitory  damages,  and  we 
have  been  at  a  loss  to  determine  the  basis 
of  the  court's  Judgment  In  the  principal  sum 
of  $1,550.  Moreover,  in  a  suit  of  this  kind, 
for  fraud  and  deceit,  it  is  well  established 
in  this  state,  though  otherwise  held  in  some 
Jurisdictions,  that  a  recovery  cannot  be  had 
for  profits.  The  rule  as  to  measure  of  dam- 
ages in  this  character  of  a  suit  Is  different 
from  the  one  obtaining  in  an  action  for 
breach  of  contract.  George  v.  Hesse,  100 
Tex.  44,  03  S.  W.  lOT,  8  L.  E.  A.  (N.  S.)  804, 
123  Am.  St  Rep.  772,  16  Ann.  Cas.  456; 
Greenwood  v.  Pierce,  68  Tex.  130;  Sigafus 
T.  Porter,  179  V.  S.  116,  21  Sup.  Ct.  34,  45 
Ij.  Bd.  113;  12  R.  C.  L.  461,  i  196;  Latham 
Co.  V.  Snell,  176  S.  W.  917;  Gordon  v. 
Rhodes,  117  S.  W.  1023.  The  cases  of  Handy 
V.  Roberts,' 166  S.  W.  37,  Jones  v.  George, 
61  Tex.  845,  48  Am.  Rep.  280,  and  other  cas- 
es which  might  be  dted,  are  distinguishable, 
both  In  their  facts  and  the  nature  of  the 
action,  from  the  instant  case.  Tkere  the 
seller  failed  to  deliver  to  the  purchaser  the 


kin<I  of  article  which  was  the  subject  of  the 
contract  to  purchase,  but  delivered  a  differ- 
ent article.  In  the  first  case  a  different  kind 
of  oats.  In  the  second  a  different  kind  of 
drug.  Hence  there  was  a  breach  of  the  Im- 
plied contract  to  deliver  the  thing  bought 
Here  plaintiffs  secured  the  identical  animal 
which  they  bargained  for,  though  he  did  not 
possess  the  characteristics  which  the  seller 
represented  him  to  have.  If  there  are  any 
expressions  in  the  cases  of  Suttle  v.  Hutchin- 
son, 31  S.  W.  211,  and  Ford  v.  Ollphant  32 
S.  W.  437,  which  may  be  reasonably  con- 
strued as  a  holding  contrary  to  the  views 
hereinabove  expressed,  then  these  two  cases, 
upon  this  point,  must  be  held  to  have  been 
overruled  by  our  Supreme  Ck)urt  in  Georgp 
V.  Hesse,  supra,  and  many  other  later  Su- 
preme Court  decisions. 

[J]  We  are  of  the  opinion  that  fundamen- 
tal error  is  shown  In  the  Judgment,  which 
applies  an  improper  measure  of  damages. 
The  measure  of  damages  which  the  court 
should  have  applied  in  this  case  was  the 
difference  between  the  price  paid "  for  the 
animal  and  the  actual  value  thereof,  plus 
any  sums  legitimately  expended  by  plaintiffs 
by  reason  of  the  alleged  fraudulent  represen- 
tation. Beckwlth  V.  Powers,  157  S.  W.  177; 
Weeks  v.  Stevens,  165  S.  W.  667;  Smith  v. 
BoUes,  132  U.  S.  125,  10  Sup.  Ct  39,  33  L. 
Ed.  279. 

The  evidence  shows  that  the  Jack  was 
bought  on  March  15,  1913;  that  plaintiffs 
kept  him  in  the  paddock  for  service  until  the 
middle  of  July  following;  that  during  said 
time  he  sired  one  colt,  for  which  plaintiffs 
were  entitled  to  the  service  fee  of  $10.  It 
is  in  evidence  that  it  was  reasonably  worth 
$10  a  month  to  feed  a  Jack,  and  over  $10  to- 
care  for  him.  Certainly  at  the  end  of  the 
breeding  season,  which  was  stated  to  end 
July  15th,  plaintiffs  were  sufficiently  advis- 
ed that  the  Jack  was  not  available  for  the 
purposes  for  which  they  had  purchased  him, 
and  we  do  not  believe,  in  any  event,  they 
would  be  entitled  to  recover  for  the  care  and 
keep  any  longer.  Moreover,  the  evidence 
shows  that  some  time  thereafter  the  Jack 
was  turned  into  the  pasture,  and  was  no 
longer  kept  in  a  stall  and  fed.  Further,  the 
evidence  falls  to  show  what  was  the  rea- 
sonable cost  of  pasturing  the  Jack  or  other- 
wise caring  for  him,  except  during  the  breed- 
ing season. 

[3]  We  are  doubtful  of  the  right  of  the 
plaintiffs  to  recover  for  the  feed  and  care 
of  the  animal  for  even  the  four  months,  but 
certainly  they  cannot  recover  for  such  care 
and  feed  after  It  was  disclosed  that  he  was 
not  available  as  a  breeder.  However,  we 
have  decided  that  In  support  of  the  Judg- 
ment we  will  permit  a  recovery  for  the  four 
months  at  $20  a  month,  or  $80.  Therefore 
we  will  accept  appellees'  offer  to  remit  any 
excess,  and  reform  the  Judgment  so  as  to 
exclude  the  item  of  profits,  and  the  Item  for 
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feed  and  care  except  as  to  the  fonr  montbs. 
From  this  amount  the  $10  fee  earned  for  the 
colt  sired  must  be  deducted.  This  would 
make  the  amount  for  which  the  Judgment 
will  be  afflrmed  $480.30,  consisting  of,  to 
wit,  $400,  the  difference  between  the  cost 
price  of  the  jack  and  his  actual  value ;  $10.- 
30,  freight  charges;  $80  for  care  and  keep, 
less  the  fee  for  colt,  or  $70.  Costs  of  this 
appeal  will  be  taxed  against  the  appellees. 

We  consider  the  question  as  to  the  measure 
of  damages  the  only  one  requiring  discus- 
sion, although  we  hare  considered  each  of 
the  other  assignments  of  error  presented  In 
appellant's  brief,  and  find  no  error.  We  do 
not  believe  that  the  trial  court  is  shown  to 
have  abused  his  judicial  discretion  In  over- 
ruling the  defendants'  motion  for  a  continu- 
ance under  the  circumstances  shown.  All 
assignments  are  overruled  except  as  above 
Indicated. 

Reformed  and  affirmed. 

CONNBR,  0.  J.,  not  sitting;  serving  oa 
wtlt  of  error  committee  at  Austin. 


HALIi  et  ol.  T.   COLUEB.     (No.  8730.) 

(CkNirt  of  Civil  Appeals  of  Texaa    Ft  Worth. 

Nov.  17,  1917.     Rehearing  Denied 

Dea  22,  1917.) 

1.  Justices  or  the  PbacS  <8=»206(2j— Review 
— Cebtiobabi. 

A  petition  for  certiorari  to  the  iustice  court 
alleging  that  the  uncontradicted  evidence  show- 
ed plaintiff  in  replevin  was  the  owner  and  en- 
titled to  the  possession  of  the  diamond  in  ques- 
tion, examined,  and  held  to  set  forth  the  sub- 
stance of  facts  abowing  that  injustice  had  been 
done  the  applicant  sufficient  to  comply  with  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art.  746. 

2.  Repievin  «=5>72— Special  Findings— Dk- 

BCBIPTION    OF    PrOPEBTY  —  SCFFICIENCY     OF 

Evidence. 
Evidence  in  a  replevin  case  as  to  the  identi- 
ty of  a  diamond  with  an  imperf^tion.  termed 
once  as  a  "scratch"  and  again  as  a  "shiver"  ex- 
amined, and  held  sufficient  to  uphold  the  find- 
ing on  special  issue  that  it  was  plaintiff's  dia- 
mond. 

8.  AppEAii  AND  Ebbob  ®»1060(2)— TbIal  ^=> 
110  —  Review  —  Pbejudiciai,  Kbbob  —  Con- 
duct OF  Counsel. 
The  act  of  counsel  for  plaintiff  in  a  replevin 
case  in  calling  the  jury's  attention  to  a  flaw 
in  the  diamond  during  the  testimony  of  plain- 
tiff as  to  its  identity,  which   act  would   have 
been  proper  in  argument,  was  not  an  admission 
of  the  attorney's  unsworn  testiaidtiy,  and  was 
not  prejudicial  error. 

4.  New  Tsial  «»44(1)— Misconduct  of  Ju- 

BOBS  — •   IKBFKCTION     OF    EVIDENCE     DUBINO 

Tbial. 
The  act  of  a  juror  during  the  introduction 
of  evidence  in  an  action  to  replevin  a  diamond 
in  placing  a  dampened  paper  over  it,  and  call- 
ing the  attention  of  the  other  jurors  to  the  fact 
that  the  presence  of  the  flaw  testified  to  by 
plaintiff  was  thereby  made  more  apparent,  did 
not  evidence  an  undue  bias  authorizing  a  new 
trial. 


6.  jubt  ®=942— dlsquauficatioit  of  jubobs 

— 'Intelliqencb   and   Education— Speciai. 

Knowledqk. 

An  act  of  a  juror  in  inspectint;  a  diamond, 

the  identity  of  which  was  in  question,  showing 

him   to  be  possessed  of  superior  knowledge  of 

the  facts  helpful  in  disclosing  the  truth,  cannot 

bo  held  a  disqualification. 

Appeal  from  Tarrant  County  Court; 
Charles  T.  Prewltt,  Judge. 

Suit  by  -Miss  Nan  GolUer  against  W.  Ij. 
Davis,  N.  C.  HaU,  the  American  National 
Bank,  and  others.  Judgment  for  plaintiff, 
and  defendants  N.  C.  HaU  and  the  American 
National  Bank  appeal.     Affirmed. 

Bryan,  Stone  &  Wade,  of  Ft  Worth,  for 
appellants.  Simpson  &  Estes,  of  Ft.  Worth, 
for  api)ellee. 

BUCK,  J.  Suit  was  ffled  by  plalntllT,  Misa 
Nan  Colll«:,  In  the  Justice  court  of  Tarrant 
county  on  April  21,  1914,  to  recover  a  dia- 
mond ring.  She  alleged  that  on  December  31. 
1912,  she  was  the  owner  of  and  in  possesion 
of  one  certain  diamond  ring  of  the  weight  of 
about  one-half  carat,  which  was,  at  that  time, 
mounted  In  what  is  known  as' a  "Tiffany" 
mounting,  but  that  since  said  date,  and  sub- 
sequent to  her  loss  of  the  ring,  said  diamond 
had  been  mounted  in  what  is  known  as  a 
"Belcher"  mountjljig ;  that  the  diamond  was 
an  imperfect  stone,  "one  of  the  defects  in 
same  being  a  scratch  across  the  face  of  said 
stone;  that  said  diamond  has  other  flaws  in 
same ;  and  that  said  mounting  that  said  dia- 
mond is  now  mounted  in  has  small  notches 
cut  In  It  at  several  places,  and  that  tbere  Is 
on  the  inside  face  of  said  mounting  a  letter 
or  mark  in  the  shape  ot  an  'x,'  and  that  said 
mounting  Is  also  marked  or  printed  '14  car- 
at' "  She  further  alleged  that  said  ring  had 
been  given  to  her  by  her  father,  then  de- 
ceased, and  was  of  the  reasonable  value  of 
$125;  that  on  said  above  alleged  date  one  W. 
Li.  Davis  was  visiting  her  at  her  home  When 
plaintiff  permitted  him  to  take  said  ring  In 
his  hands  in  order  to  examine  It ;  that  while 
the  two  were  examining  the  ring  and  other 
jewelry  of  plaintiff,  she  was  called  to  the 
door  by  a  visitor,  and  that  when  she  returned 
Davis  handed  her,  as  she  thought,  all  of  the 
jewelry  they  had  been  examining,  and  then 
went  away;  that  later  she  discovered  that 
be  had  not  returned  to  her  the  ring  In  ques- 
tion; that  thereupon  she  undertook  to  find 
said  Davis,  and  as  soon  as  she  did  so  she  de- 
manded the  return  of  said  ring,  but  that  he 
failed  and  refused  to  return  same  to  her,  but 
kept  It  and  i>awned  or  mortgaged  It  to  the 
American  National  Bank  of  Ft  Worth.  She 
further  alleged  that  said  American  National 
Bank  had  subsequently  sold  said  ring  to  N. 
O.  Hall,  a  Jeweler  of  Ft  Worth,  who  claimed 
at  the  time  of  suit  to  be  the  owner  of  said 
ring  and  diamond,  that  said  HaU  had  de- 
livered said  ring  and  diamond  to  one  Horaoa 
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M.  CoUlns  "for  tbe  purpose  of  having  him  see 
if  said  ring  and  diamond  could  be  properly 
Identlfled  as  the  property  of  plalntlfC,  but 
that  at  the  time  said  defendant  Hall  deliv- 
ered said  ring  and  diamond  to  defendant  Col- 
lins, defendant  Hall  stated  that  he  vi^ould  not 
aUow  said  plalntUT,  Miss  Nan  CoUler,  to  have 
said  ring  and  diamond,  unless  she  would  re- 
pay him  what  he  had  paid  out  In  money  to 
said  American  National  Bank  for  said  ring 
and  dlamcmd." 

Davis,  the  American  National  Bank,  N.  C. 
Hall,  and  Horace  M.  Collins  were  made  de- 
fendants in  the  anit.  On  May  2S,  1&14,  in  the 
Justice  court,  judgment  viras  rendered  for  the 
defendants,  and  N.  C.  Hall  vras  adjudged  to 
be  the  rij^tful  owner  and  entitled  to  the  pos- 
session of  the  ring  in  question.  On  July  22, 
1914,  the  Judge  of  the  county  court  of  Tar- 
rant county  for  civil  cases  granted  plaintiffs 
petltl<m  for  certiorari  to  the  Justice  court, 
and  on  August  8th  thereafter  the  writ  was 
issued,  a  bond  in  the  sum  of  $100  having  been 
given  by  petitioner  and  duly  approved.  On 
September  5tb  following  the  defendants 
American  National  Bank  and  N.  C.  Hall  filed 
their  motion  to  dismiss  the  certiorari,  which 
motion  was  by  the  court  overruled.  On 
March  18,  1916.  plalntift  amended  her  peti- 
tion, setting  forth,  in  substance,  the  same  al- 
legations as  contained  in  the  written  peti- 
tion filed  in  the  Justice  court  and  which  was 
later  filed  In  the  county  court,  except  that  In 
this  amended  petition  the  diamond  was  de- 
scribed as  follows: 

"About  one-half  metric  carat  in  weight,  color 
known  as  'cape,'  containing  an  imperfection  or 
flaw  whicb  plaintiff  alleges  upon  information  to 
be  known  as  a  'idiiver.'  " 

Two  trials  were  had  in  the  county  court. 
In  both  of  which  plaintiff  prevailed,  and  from 
the  last  Judgment  rendered,  on,  to  wit,  Octo- 
ber 18,  191S,  defendants  Hall  and  American 
National  Bank  appeal. 

[1]  Ihrror  is  assigned  to  the  action  of  the 
court  In  overruling  the  motion  of  appellants 
to  dismiss  the  writ  of  certiorari,  on  the 
ground  that  the  application  therefor  is  not  In 
compliance  with  the  requiremeits  of  the  stat- 
ute (Article  746,  V.  S.  Texas  Civil  Statutes), 
as  construed  by  the  decisions  of  the  courts. 

The  record  does  not  purport  to  give  the 
evidence  adduced  on  the  trial  in  the  Justice 
court,  nor  the  pleadings  of  the  appdlants 
here,  which  appear  to  have  been  oral.  Nei- 
ther does  the  motion  to  dismiss  allege  what 
the  pleadings  were,  nor  what  the  evidence 
constituted,  except  said  motion  to  dismiss  re- 
cites that  the  defendants  "pleaded  in  the  Jus- 
tice court,  and  offered  evidence  to  establish 
their  pleading,  upon  two  theories  of  defense 
— one  of  them  being  that  the  plaintiff  had 
given  to  the  defendant  W.  L.  Davis  the  dia- 
mcmd  In  controversy,  and  that  he  had  abso- 
lute title  thereto;  the  other  being  that  If 
she  had  not  given  the  diamond  to  W.  L.  Da- 
vl8,  she  had  permitted  htm  to  exercise  uvm- 
erslilp  over  it,  and  had  acted  so  as  to  show 
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acqui^seenoe  la  his  pretended  ownership  of 
the  diamond,  and  thereby  estopped  herself 
from,  claiming  said  diamond  as  against  these 
defendauta" 

The  application  for  the  writ  filed  by  plain- 
tiff ta  the  county  court,  after  setting  forth 
the  nanies  and  description  of  the  parties  liti- 
gant and  of  the  property  in  controversy,  and 
after  reciting  the  nature  and  result  of  the 
trial  In  the  Justice  court,  and  after  alleging 
matters  of  Jurisdiction  In  said  Justice  court, 
contlnnes: 

"Your  petitioner  avers  that  gross  injustice 
was  done  to  her  by  the  final  disposition  of  the 
said  suit  in  said  justice  court,  and  that  such  in- 
justice was  not  caused  bv  her  own  inexcusable 
neglect;  that  she  contested  said  case,  and  did 
not  suffer  any  judgment  by  default  to  be  rm- 
dered  against  her,  but  that  said  judgment  was 
entered  upon  the  hearing  of  evidence;  that  she 
was  prevented  by  causes  beyond  her  control  ttona 
prosecuting  an  appeal  witlun  the  statutory  time ; 
*  ♦  *  that  said  justice  of  the  peace  errone- 
ously and  arbitrarily  found  against  her,  al- 
though the  evidence  and  law  not  only  warrant- 
ed, but  required,  a  judgment  to  l>e  entered  in 
lier  favor,  in  that  the  undisputed  and  uncon- 
tradicted evidence  in  said  case  showed  that  she 
was  at  all  times  the  owner  of  and  entitled  to  the 
possession  and  title  of  said  diamond  ring,  and 
that  the  defmdant  Davis  liad  stolenl  the  same 
from  her,  or  acauired  the  same  by  fraud  and 
false  and  fraudulent  pretenses  and  means,  and 
that  she  therefore  never  parted  with  the  title 
to  said  ring  or  the  ownership  thereof ;  and.  that 
thereafter  without  her  knowledge  or  eonsent  the 
said  Davis  pawned  said  ring  or  pledged  the 
same  with  the  defendant  the  American  National 
Bank  of  Ft.  Worth,  Tex.,  for  a  debt  which  he 
had  incurred  at  said  bank,  and  the  said  Ameri- 
can National  Bank  of  Ft  Worth  never  legally 
acquired  the  possession  of  said  ring  or  any  claim 
or  lien  or  title  of  any  kind  thereto ;  and  there- 
after the  said  American  National  Bank  of  Ft. 
Worth,  Tex.,  converted  the  said  ring  to  its  own 
use  and  benefit,  and  sold  and  di^osed  of  the 
same  to  N.  C.  Hall  of  Ft.  Worth,  Tex.,  who  ac- 
quired the  same  not  as  innocent  purchaser  there- 
of, but  in  fraud  of  the  rights  of  yoor  petitioner 
and  subservient  to  her  title  and  ownersnip  there- 
in; and  thereafter  the  said  CoUins  by  some 
means  or  pretext  acquired  possession  of  said 
ring  from  said  HaD,  and  turned  the  same  over 
during  the  course  of  the  trial  to  said  justice  of 
the  peace;  that  neither  of  the  defendants  have 
any  shadow  or  claim  of  title  to  said  ring,  and 
are  not  entitled  to  its  possession  as  a  matter  of 
fact  or  of  law,  but  that  said  justice  of  the 
peace  should  have  adjudged  that  said  diamond 
ring  was  the  property  of  this  applicant." 

The  evidence  disclosed  that  the  defendunt 
Collins,  representing  the  appellee  In  compan; 
with  her,  called  on  N.  C.  Hall  at  his  Jewelry 
store  in  Ft.  Worth,  and  was  permitted  to  ex- 
amine a  tray  of  diamond  rings;  that  Miss 
Collier  picked  out  one  ring  and  Identlfled  It 
Hi!  the  one  she  had  lost  through  the  acts  of 
the  defendant  Davis.  Hall  permitted  Col- 
lins to  take  the  ring  so  identified  for  the  pur- 
pose of  further  investigation  as  to  who  was 
the  rightful  owner  thereof.  Upon  the  trial 
Of  the  case  Collins  pleaded  that  he  laid  no 
claim  to  the  ring,  and  asked  to  be  discharged 
with  his  costs.  The  ring  was  deposited  with 
the  clerk  of  the  county  court,  and  the  Judg- 
ment adjudged  to  plaintiff  the  right  of  re- 
covery of  the  tlUe  and  possession  of  the  ring 


Digitized  by 


i^oogle 


882 


200  SOUTHWBSXBBN  KBPOBTBB 


(lex. 


In  question  as  against  all  of  the  defendanta 
Appellants  urge  the  Insufficiency  of  the  peti- 
tion for  the  writ  of  certiorari.  In  that  It  is 
claimed  said  petition  falls  to  contain  the  eyl- 
denoe  on  the  trial  in  the  Justice  court,  and 
does  not  set  forth  the  pleadings  iu  said 
court,  and  consists  of  mere  conclusions  of 
the  pleader  as  to  the  evidence  Introduced  In 
the  court  of  origin. 

Article  746,  V.  S.  Texas  CItU  Statutes, 
provides: 

"In  order  to  constitute  a  sufficient  cause,  the 
facts  stated  must  show  that  either  the  justice  of 
the  peace  had  not  jurisdiction,  or  that  injus- 
tice was  done  to  the  applicant  by  the  final  de- 
termination of  the  suit  or  proceeding,  and  that 
such  injustice  was  not  caused  by  his  own  in- 
excusable neglect" 

In  McBurnett  v.  Lampkln,  45  Tex.  CSlv. 
App.  667,  101  S.  W.  864,  it  Is  held  that  cer- 
tiorari to  review  a  Justice  court  Judgment  is 
not  granted  as  a  matter  of  right;  the  ap- 
plication being  addressed  to  the  discretion- 
ary powers  of  the  court,  and  that  in  consid- 
ering a  motion  to  dismiss  certiorari  to  re> 
view  a  Justice's  Judgment,  the  court  should 
look  to  the  petition  as  well  as  the  transcript 
to  detem^ne  the  merits  of  the  motion ;  that 
mere  general  statements  of  a  good  defense 
or  that  injustice  has  been  done  is  not  suffi- 
cient, but  said  petition  must  state  the  facts 
upon  which  it  is  expected  to  recover,  should 
the  writ  be  granted.  See,  also.  Perry  v.  Lov- 
ett,  24  Tex.  35d;  Clark  v.  Hutton,  28  Tex. 
125;  Oldham  v.  Sparks,  28  Tex.  429;  Robin- 
son v.  Lakey,  19  Tex.  140.  In  Gould  v.  San- 
ders, 60  Tex.  Civ.  App.  410,  127  S.  W.  899, 
it  Is  held  that  in  an  application  for  certio- 
rari to  a  Justice  court,  the  petition  must  ei- 
ther state  all  the  evidence,  or  show  that  a 
material  error  occurred  in  the  proceedings, 
or  that  applicant  has  not  been  able  to  avail 
himself  of  a  legitimate  prosecution  or  de- 
fense by  no  fault  of  his  own,  but  one  or  all 
of  these  causes  must  be  set  forth  with  suffi- 
cient detail  to  show  a  prima  fade  case  en- 
titling petitioner  to  another  rehearing.  In 
Beard  v.  Miller,  4  Wlllson,  Civ.  Cas.  Ct. 
App.  f  76,  p.  1X7,  16  S.  W.  655,  it  is  held 
that  a  petition  for  certiorari  need  not  set  out 
verbatim  the  testimony  at  the  trial  in  the 
Justice  court,  but  merely  the  substance  of  all 
the  evidence  is  sufficient.  See,  also,  Carroll 
V.  GUbert,  4  Wlllson,  Civ.  Cas.  Ct  App.  J  266, 
17  S.  W.  1086. 

A  petition  for  certiorari  must  purport  to 
set  out  all  the  evidence  in  substance,  adduced 
in  the  trial  court  G.,  O.  &  S.  F.  By.  Co.  v. 
Odom,  4  Wlllson,  Civ.  Cas.  Ct  App.  {  106,  16 
S.  W.  54L  In  Rollison  v.  Hope,  18  Tex.  446, 
dted  In  Seellgson  &  Co.  v.  Wilson,  58  Tex. 
368,  Justice  Wheeler  said: 

"The  affidavit  is  not  in  the  most  approved 
form.^  But  a  substantial  compliance  with  the 
law  is  all  that  is  required,  and  the  law  does 
not  prescribe  the  terms  of  the  affidavit,  but 
only  that  the  party  applying  ahall  make  affi 


davit  in  writing  Betting  forth  sufficient  cause  to 
entitle  him  to  the  writ.  •  ♦  •  The  practice 
has  been  to  construe  these  proceedings  Itberall^, 


and  not  to  reqnire  the  same  strictBesa  which  is 
re<|iuired  in  the  proceedings  in  the  ordinary 
suits  in  the  district  court" 

In  X^elsou  V.  Hart,  23  S.  W.  831,  833,  it  is 
said: 

"While  the  writ  of  certiorari  may,  possibly. 
not  be  one  of  right,  as  has  been  held,  we  are  of 
the  opinion,  when  the  affidavit  shows  a  meritori- 
ous cattse,  and  that  injustice  has  pn>babty  been 
dmie  which  was  not  caused  by  his  negligence,  a 
substantial  compliance  with  the  law  is  all  that 
is  demanded.  Rev.  St  art  303.  There  is  no 
form  prescribed  for  the  affidavit  and  if  an  in- 
jury is  diown  to  have  been  perpetrated,  the  law 
will  b«  satisfied." 

In  McKensle  t.  Pltner,  1»  Tex.  13S,  the 
Supreme  Court  said: 

"There  should  be  a  reasonable  degree  of  cer- 
tainty [in  a  petition  for  certiorari]|  but  not  that 
extreme  degree  which  is  described  m  law  as  cer- 
tainty in  every  particular,  and  which  rebats  ev- 
ery conclurion  to  the  contrary." 

In  King  v.  Longcope,  7  Tex.  236,  It  is  said 
that  a  certiorari  ought  to  be  granted  where, 
from  the  averments  of  the  petition,  if  true, 
it  appears  that  the  party  has  merits,  and 
there  is  reason  to  apprehend  that  injustice 
may  have  been  done  him,  without  any  fault 
of  his.  See,  also.  Hooks  v.  Lewis,  16  Tex. 
551;  Connally  v.  Renn,  17  Tex.  123;  Jones 
v.  Nold,  22  Tex.  380.  In  Bowman  v.  Weber. 
41  S.  W.  493,  where  It  was  alleged  that  the 
petitioner  had  stated  "the  substance  of  all 
the  facts  proved  on  the  trial  of  said  cause," 
and  where  the  petitioner  further  recited  the 
grounds  upon  which  he  claimed  a  Judgment 
for  him  should  have  been  rendered  in  the 
court  below,  it  was  held  that  the  petition 
showed  a  meritorious  cause  df  action,  and 
gave  reason  to  apprehend  that  Injustice  had 
been  done  the  petitioner  in  the  court  below, 
and  that  the  motion  to  quash  or  dlwnitw  the 
writ  was  properly  overruled. 

We  think  the  allegations  contained  in  the 
petition  In  the  Instant  case,  to  the  effect 
"that  the  undisputed  and  uncontradicted  evi- 
dence in  said  case  showed  that  she  was  at 
all  times  the  owner  of  and  entitled  to  the 
possession  and  title  of  said  diamond  ring." 
etc.,  should  properly  be  constmed,  in  sup- 
port of  the  action  of  the  trial  court,  as  be- 
ing an  allegation  to  the  effect  that  the  reci- 
tations in  the  application  as  to  the  evidence 
In  the  Justice  court  set  forth  the  substance 
of  all  the  evidence  adduced.  If  so,  we  are 
of  the  opinion  that  the  petition,  <m  Its  face, 
contained  recitations  as  to  the  stat»  of  evi- 
dence Justifying  the  Judge,  to  whom  it  was 
directed,  in  concluding  tliat  probably  Justice 
had  been  denied  the  petitioner  in  the  Justice 
court,  and  that  she  had  been  denied  a  Jnd^ 
ment  in  her  favor  when  the  facta  author- 
ized and  required  the  Judgment  to  be  ren- 
dered for  her.  Hence  we  overrule  appellant'» 
first  assignment 

[2]  The  Jury,  in  response  to  special  Issu-i 
No.  2,  to  wit:  "Is  the  diamond  Introdnwd 
in  evidence  the  same  diamond  described 
in  plaintiff's  <^ginal  petition?''  answered, 
"Tea;"   and  we  are  of  the  opinion  that  we 
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cannot  dtstnrt)  tbe  judgment  rendered  on  the 
ground  that  the  evidence  falls  to  sustain  tiiat 
portion  of  the  Jury's  verdict  While  It  is 
true  that  in  the  original  petition  filed  in  the 
Justice  court,  and  subsequently  filed  in  the 
county  court,  the  plaintiff  below  described 
the  diamond  as  having  "a  scratch  across  the 
face  of  the  stone,"  and  in  the  amended  pe- 
tition  tiled  March  18,  1916,  she  described  It 
as  "containing  an  imperfection  or  flaw,  wItiA 
plaintiff  alleges  upon  information  to  be 
known  afl  a  'shiver,' "  yet  she  positively 
identified  the  diamond  introduced  in  evi- 
dence as  the  one  which  liad  belonged  to  her, 
and  In  both  petitions  she  described  it  as  be- 
ing one-lialf  carat  in  weight  and  as  having 
been  mounted  in  Tiffany  mounting,  but  later 
having  been  put  in  a  Belcher  mounting;  and 
In  both  descriptions  she  aUeged  that  it  was 
an  imperfect  stone.  Because  the  defendant 
HaU  and  other  witnesses  testified  that  there 
was  no  scratch  across  the  face  of  the  dia- 
mond, and  tliat  with  the  naked  eye  they 
could  not  see  what  they  termed  the  "shiver," 
would  not  Justify  this  court  in  reversing  the 
judgmoit  rendered  for  lack  of  sufficient  tes- 
timony to  identify  the  stone  offered  in  evi- 
dence with  the  one  alleged  to  have  been 
stolen  from  the  plaintiff.  Miss  Collier  tee- 
tifled  positively  to  the  identification  and  to 
hiar  ability  to  see  what  she  described  as  a 
"scratch."  This  conflict  of  the  testimony  the 
jury  decided  In  favor  of  the  plaintiff,  and 
with  that  decision  we  are  not  disposed  to 
interfere.  It  is  immaterial  whether  the  im- 
perfection was  termed  a  "scratch"  or  a  "shiv- 
er." The  Identity  of  the  diamond  in  question 
was  the  issue. 

[3, 4]  Complaint  is  made  of  the  court's  per- 
mitting plaintUTs  counsel  to  call  the  jury's 
attention  to  the  flaw  in  the  diamond  in  con- 
troversy during  the  introduction  of  the  tes- 
timony. It  is  urged  that  the  plaintiff  was 
the  one  who  had  identified  the  diamond  and 
whose  eyeslt^t  claimed  to  have  seen  the  flaw, 
and  the  counsel  was  not  the  one  who  had  te^ 
tlfied  as  to  having  seen  any  flaw  therein,  and 
therefore  the  action  of  the  court  in  permit- 
ting the  counsel  to  call  the  attention  of  the 
Jury  to  what  he  claimed  to  be  a  flaw  in  the 
diamond  constituted  the  admission  of  un- 
sworn testimony  upon  a  material  fact.  We 
think  during  the  argument  the  counsel  for 
plaintiff  would  have  had  the  right  to  ex- 
hibit the  diamond,  which  had  been  iotro- 
dnoed  in  evidence,  to  the  jury,  and  to  show 
the  jury,  if  he  could,  the  presence  of  the 
scratch  or  the  shiver,  or  whatever  the  im- 
perfection might  be  termed.  While  it  is  true 
that  tills  course  of  the  counsel  should  prop- 
erly iiave  been  reserved  until  the  argument, 
yet  we  see  no  prejudicial  error  by  reason  of 
the  eourt's  permitting  the  counsel  to  call  the 
attention  of  the  Jury  to  the  matter  during 
the  introduction  of  the  testimony.  Nor  do 
we  think,  there  is  any  ernw  shown  in  the 


action  of  one  of  the  Jurom  during  the  in- 
troduction of  testfuHMty  in  placing  a  dampen- 
ed paper  over  the  diamond,  and  calling  the 
attention  of  some  of  the  other  jurors  to  the 
fact  that  thereby  the  presence  of  the  flaw 
was  made  apparent,  or  more  apparent  than 
without  the  wet  paper.  We  do  not  ttdak 
that  the  act  of  the  juror  evidences  any  un- 
due bias,  as  claimed  by  the  appellants,  such 
as  would  have  entitled  the  defendants  to  a 
new  trial.  Certainly  during  the  delibera- 
tions of  the  Jury,  one  of  the  Jurors  might 
properly  have  held  the  stone  between  him 
and  a  light  or  near  a  light  and  called  the 
attention  of  the  otlier  jurors  to  wliat  the 
proximity  of  the  light  disclosed.  This  is  not 
an  instance  of  the  introduction  of  new  mat- 
ter during  the  deliberations  of  the  Jury, 
which  has  often  t>een  condemned  by  our 
courts,  but  it  seMus  to  us  is  merely  an  evi- 
dence of  a  proper  degree  of  interest  and  de- 
sire on  the  part  of  this  Juror  to  get  at  the 
real  facts  In  the  case. 

[5]  While  the  act  of  the  Juror  may  show 
that  he  possessed  supwior  knowledge  of 
facts  which  were  hrtpfui  in  disclosing  the 
truth,  yet  such  cannot  be  hdd  to  be  a  dis- 
qualification. 

All  assignments  are  overruled,  and  the 
Judgment  is  affirmed. 

CONNISR,  C.  J^  not  sitting,  serving  on  writ 
of  error  committee  at  Austin. 


IOWA  CITY  STATE  BANK  t.  MILITORD. 
(N(K  »784.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  10,  1017.     On  Motion  for  Rehearing, 

Dec  22,  1917.) 

1.  Bills  and  Notes  «s>365(1)— AsBiomiiKNTS 
— Bona  Fide  Pdrchaseb. 

Where  a  note  given  in  payment  for  goods 
was  assigned  for  valuable  consideration  before 
maturity  of  the  first  installment  to  a  bank  with- 
out notice  of  any  infirmity  therein,  the  plain- 
tiff ia  entitled  to  judgment  thereon  in  view  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art&  582 
and  589. 

2.  Altkbation  of   Instruments  ®=»9— Co.n- 

SENT— PBOVISIONS  OT  CONTRACT. 

Where,  in  the  written  contract  between  mak- 
er and  payee  of  a  note,  it  was  specifically  agreed 
that  the  note  might  be  detached  by  the  payee 
from  such  contract  such  detachment  on  the 
perforated  lines  is  not  an  alteration  of  the  con- 
tract rendering  the  note  nonuegotiable. 

3.  Sales  ^=5342— Action  fob  Price. 

A  notice  by  consignee,  subsequent  to  ship- 
ment of  goods,  to  postpone  the  filling  of  the 
order,  does  not  invalidate  or  impair  a  note  giv- 
en prior  to  shipment  for  the  purchase  price  of 
the  goods. 

4.  Bills    and    Notes    «=»342  — Bowa    Fide 

PTTBCHASSBS — CONOTBUCTIVE  NOTIOK. 

The  mere  fact  that  the  edge  of  a  note  as- 
signed showed  perforations  indicating  it  might 
have  been  detacned  from  some  other  paper  waa 
not  sufficient  to  show  notice  of  alteration  or 
other  defects  or  defenses. 
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On  Modoa  for  ReheaiiB«r. 

5.  Appeal  and  Bbrob  «=»iM(l)— OBJBonoRS 
Below— PiXA  of  Non  Est  Factdm. 

In  a  suit  on  d  note  assigned,  while  a  veri- 
fied plea  of  non  est  factum  to  deny  execution 
thereof  Is   hardly  in  compliance  with   the   re- 

?uirement8  of  Vernon's  Sayles'  Ann.  Civ.  St 
dl4,  art  1906,  subd.  8,  yet,  in  the  absence  of 
objection  in  the  trial  court,  it  may  be  considered 
as  regular  in  form. 

6.  Alteration    of    Instruments    «=a27(2)  — 
Burden  of  Proof. 

Under  a  plea  of  non  est  factum  where  de- 
fendant relies  upon  the  claim  that  the  note 
sued  on  has  been  materially  altered  since  execu- 
tion after  plaintiff  has  made  a  prima  facie  show- 
ing as  to  the  execution  of  the  note,  the  burden 
of  proof  shifts  to  the  defendant. 

7.  Bills  and  Nona  «=s>482— Pbbbukftion— 

EXE0UTI9N. 

There  is  a  presumption  that  a  document 
regular  on  its  face  has  been  duly  executed)  and 
this  applies  to  bills  and  noteak 

8.  Bills  and  Notes  ©=»485— Answer— PutA 
OF  NoNEXBcuTioN— Effect. 

A  verified  plea  of  nonezecution  of  a  note  is 
not  evidentiary  in  character,  but  merely  robs  the 
instrument  involved,  purporting  to  be  executed 
by  the  party  sought  to  be  charged,  of  its  own 
probative  efEeot  to  establish  its  execution. 

9.  Bills  and  Notes  «=951&— Actions— Pbe- 

SDHPTION    AND     BUBD£N    OF    PROOF— PBIUA 

Facie  Showing. 
Where,  in  a  suit  on  a  note,  the  plaintiff  pro- 
duced the  note  without  objection  apparently  for 
all  evidentiary  purposes,  as  also  the  order  for 

floods  for  which  note  was  ^ven  and  letter  of  de- 
endant  requesting  delay  in  filling  the  order,  a 
prima  facie  case  was  made  to  charge  defendant 
as  maker  of  note. 

Appeal  from  Knox  C!ounty  Court;  J.  M. 
Morgan,  Judge. 

Suit  by  the  Iowa  City  State  Bank  against 
B.  O.  Milford.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  rendered. 
Rehearing  overruled. 

Brookreson  &  Howell,  of  Benjamin,  for  ap- 
pellant. J.  S.  Kendall,  of  Munday,  for  appel- 
lee. 

BUCK,  J.  This  Is  a  suit  by  the  Iowa  City 
State  Bank  against  B.  G.  Milford,  seeking  a 
recovery,  as  assignee,  upon  a  note  In  the  prin- 
cipal sum  of  $100,  with  Interest  at  6  per  cent, 
from  September  26,  1914.  From  a  judgment 
in  favor  of  defendant,  the  plaintiff  has  ap- 
pealed. 

[1]  The  note  was  given  by  appellee  to  the 
Franklin  Price  Company  In  payment  of  cer- 
tain goods  ordered  by  Milford  and  was  made 
payable  in  four  Installments  of  $25  each,  due 
three,  five  seven,  and  nine  months  after  date. 
On  the  back  of  the  note  it  was  indorsed : 

"December  7,  1914.  Pay  Iowa  City  State 
Bank,  Iowa  City,  Iowa,  or  order.  [SignedJ 
Franklin  Price  Company,  by  M.  H.  Taylor." 

The  evidence  shows  without  dispute  the 
following  facts:  That  the  note  was  received 
by  BVanklln  Price  Company  In  Iowa  City 
trom  Its  traveling  salesman  on  September  26, 
1914;  said  note  being  attached  to  the  order 
for  the  goods  for  which  the  note  was  given 


and  separated  thttrefrom  by  a  perforated  Una. 
The  order  provided: 

"The  company  is  authorized  to  detach  the  be- 
low note  when  this  order  i«  approved  and  ship- 
ped." 

On  S^t«nber  24,  1914,  the  day  after  the 
note  was  given,  though  the  note  Itself  seems 
to  have  been  dated  September  26th,  Milford 
wrote  to  Franklin  Price  ComiiBiiy,  at  Iowa 
City,  the  following  letter: 

"Gentlemen:  On  yesterday  I  booked  an  order 
for  wme  of  your  goods,  which  since  I  have  con- 
sidered the  proposition  I  am  in  no  shape  to  take 
up  this  line  now ;  so  I  am  asking  you  to  hold 
it  up  for  me  for  awhile.  Don't  ship  it  iinCJ 
notified :  the  farmers  are  not  selling  their  cot- 
ton and  I  will  wait  and  see  how  things  go  be- 
fore opening  up  a  line  like  that.  Hoping  this 
is  satisfactory,  I  remain, 
"Yours  respectfully. 

This  letter  was  received  by  the  Franklin 
Price  Company  on- September  2gth,  at  which 
time  they  bad  already  accepted  the  order  /md 
delivered  the  goods  for  sh^ment  to  the  trans- 
portatloa  line,  and  received  a  bill  of  lading 
therefor,  dated  September  26,  1914.  The 
transfer  by  the  Franklin  Price  Company  to 
the  bank,  appellant  here,  was  made  oa  the 
date  alleged,  December  7, 1914,  for  a  valuable 
consideration,  and  prior  to  the  maturity  of 
the  first  Installment  The  bank  had  no 
knowledge  of  any  Infirmity  In  the  note.  At 
the  time  of  delivery  to  the  bank,  the  note  had 
been  detached  from  the  order. 

We  are  of  the  opinion  that  the  evldoioe 
shows  without  doubt  that  the  apEtellant  at 
the  time  of  the  suit  was  a  holder  for  value, 
without  notice  of  any  Infirmity  In  the  note 
sued  on,  and  was  entitled  to  judgment  for 
the  face  value  of  the  note,  tntereet,  and  at- 
torney's fees.  Therefore  It  becomes  our 
duty  to  reverse  the  Judgment,  and  here  ren- 
der judgment  for  the  app^ant  for  the 
amount  of  the  note,  principal.  Interest,  and 
attorney's  fees,  and  It  Is  so  ordered.  Arti- 
cles 582  and  589,  V.  S.  Texas  ClvU  SUt- 
utes;  Daniel  V.  Spaeth,  168  S.  W.C09;  Kauf- 
mann  &  Runge  v.  Robey,  00  Tex.  308,  48 
Am.  Rep.  264;  Texas  Banking  &  Ins.  Co.  ▼. 
Turnley<  61  Ter.  365;  Landon  v.  Foster 
Drug  Ca,  186  S.  W.  434;  Landon  v.  WU- 
liam  E.  Huston  Drug  Co.,  190  S.  W.  534; 
First  National  Bank  t.  N.  Nlgro  &  Coi..  110 
S.  W.  536. 

[2,  3]  We  presume  that  the  trial  court  al- 
tered Judgment  for  defendant,  on  the  theoiy 
that  because  the  evidence  showed  that  the 
note  had  a  perforated  edge,  tending  to  show 
that  the  note  had  been  detadied  from  same 
other  instrument,  and  thereby  altered  since 
Its  execution  by  the  payor,  It  was  therefore  ' 
not  shown  to  be  negotiable;  and  because  the 
evidence  showed  that  the  note  bad  been  dis- 
counted at  10  per  cent  in  the  transfer  of  It 
by  the  Franklin  Price  Company  to  appel-  I 
lant  bank.  But  this  case  is  easily  dLstln- 
guisbable  from  Landon  v.  Haloomb,  184  S. 
W.  109a    Here^  unUke  the  facts  la  the  dt- 
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«d  case,  It  te  shown  tHat,  In  (h«  written  con- 
tract between  Franklin  Prtee  Company  and 
appdiee,  it  was  spedflcally  agreed  that  the 
note  might  be  detached  by  the  company  from 
the  order  and  contract  after  said  order  had 
been  received  and  approved  by  the  Frank- 
lin Price  Company.  Here  it  is  not  shown, 
as  was  there,  that  the  goods  shipped,  prim: 
to  the  request  by  the  appellee  for  a  post- 
ponement of  the  shipment,  were  not  of  the 
reasonable  value  of  the  amount  mentioned 
in  the  note.  In  fact,  the  record  is  silent  as 
to  whether  appellee  received  the  goods  and 
used  them,  or  what  became  of  them.  In- 
deed, so  far  as  the  record  discloaeg,  appel- 
lee would  have  had  no  sufiBclent  defmse 
against  the  payment  of  the  note,  had  a  suit 
been  brought  by  the  Franklin  Price  Compa- 
ny as  plaintiff.  A  notice  by  the  consignee, 
snbsequent  to  the  shipment  of  the  goods,  to 
postpone  the  filling  of  the  order  and  the  ship- 
ment, could  not  be  held  to  invalidate  V>r  im- 
pair the  note  given  for  the  purchase  price 
of  the  goods. 

In  the  case  of  Harrison  v.  Hunter  et  ai., 
168  S.  W.  1036,  the  Amarlllo  court  passed 
upon  a  case  very  similar  In  its  facts  and 
principles  to  the  one  under  consideration, 
and  held  that  where  an  order  expressly 
provided  that  the  note  given  for  the  par- 
chase  price  of  goods,  the  nota  being  attach- 
ed to  the  order  but  separated  from  It  by  a 
perforated  line,  as  here,  might  be  detached 
from  the  order,  said  detachment  was  not 
an  alteration  of  the  contract,  and  that 
thereby  the  note  was  not  rendered  nonnego- 
tiable. 

[4]  In  Landon  v.  Huston  Drug  Co.,  supra, 
this  court  held  that  the  mere  fact  that  the 
edge  of  notes  showed  perforations  indicat- 
ing that  they  might  have  been  attached  to 
other  paper  was  not  sufficient  to  show  no- 
tice of  defects  or  defenses  against  them. 

Judgment  reversed  and  here  rendered  for 
appellant 

CONNER,  C.  J.,  not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 

On  Motion  for  Rehearing. 

BUCK,  J.  [8, 1]  Appellee,  who  presented 
no  brief  on  original  hearing,  now  urges 
that  we  erred  in  reversing  and  rendering 
Judgment,  because,  be  insists,  In  the  face  of 
bis  verified  plea  of  non  est  factum,  the  note 
itself  was  inadmissible  to  prove  its  execu- 
tion, and  that,  further,  there  is  no  evidence 
In  the  record  establishing,  or  tending  to  es- 
tablish, such  execution.  While  the  plea  of 
non  est  factum  filed  by  defendant  below  Is 
hardly  in  compliance  with  the  statutory  re- 
quirements (article  1906,  subd.  8,  V.  S.  Tex- 
as Civil  Statutes),  yet.  In  the  absence  of 
any  objection  thereto  in  the  trial  court,  it 
may  be  considered  as  regular  in  form.  But 
the  interposition  of  said  sworn  plea  merely 


pats  the  plalntlfl  on  pioof,  aliunde  the  in- 
stmment  Itself,  of  its  execution.  But  When 
the  plaintiff  has  made  a  prima  facie  show- 
big  as  to  the  execution,  then  the  burden  of 
proof  rests  upon  the  defendant,  who  relies 
upon  the  claim  that  the  signature  to  the  in- 
strnment  was  not  in  fact  made  by  him  or 
under  his  authority,  or  that  there  has  been 
a  material  alteration  of  the  instrument  since 
it  was  executed  to  establish  such  defense. 

[7-9]  The  presumption  is  that  documents 
regular  on  their  face  have  been  duly  execut- 
ed. 1  Jones  on  Evidence,  S  50,  p.  247.  The 
verified  plea  of  nonexecution  is  not  eviden- 
tiary in  character,  but  merdy  robs  the  in- 
strument involved,  purporting  to  be  execut- 
ed by  the  party  sought  to  be  charged,  of  its 
own  probative  effect  to  establish  its  execu- 
tion. But  when,  aliunde  the  instmment  it- 
self, the  plaintiff  makes  out  a  prima  fade 
case  as  to  the  execution,  it  devolves  upon 
him  who  would  deny  It  to  overcome  the  pri- 
ma fttde  showing.  In  this  case,  the  plain- 
tiff introduced  the  note,  without  objection, 
apparently  for  all  evidentiary  purposes  for 
which  It  was  admissible.  He  further  in- 
troduced, also  without  objection,  the  order 
signed  by  the  defendant,  referring  to  this 
note.  He  further  Introduced  the  letter  set 
out  in  onr  original  opinion,  in  which  the  de- 
fendant referred  to  the  order,  without  dis- 
puting or  denying  its  execution  or  validity. 
The  execution  of  the  order  and  the  note 
constituted  one  transaction.  Hence  we  are 
of  the  opinion  that  the  plaintiff  made  out  a 
prima  fade  showing  as  to  the  execution. 
There  la  an  absolute  absence  of  any  evi- 
dence to  overcome  this  prima  fade  show- 
ing. It  therefore  became  the  duty  of  the 
court  to  determine  this  issue  in  favor  of 
plaintiff. 

As  to  the  claimed  alteration  of  the  in- 
strument by  reason  of  Its  detachment  from 
the  order,  we  have  sufficiently  discussed 
that  feature  in  our  original  opinion. 

The  motion  for  rehearing  is  overruled. 

CONNER,  C.  J.,  not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 


LTNN  V.  McGOT  et  al.     (No.  8723.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.  3,  1017.) 

BscBOws  €=8(1)— Delivb^t  by  Depobitabt. 
Wliere  one  with  whom  a  deed  is  placed  in 
escrow  delivers  it  in  accordance  with  tlie  es- 
crow agreement,  there  is  a  valid  delivery  tc 
the  grautee,  preventing  rescission  against  an 
innocent  purchaser  from  the  grantee,  notwith- 
standing fraud  of  the  grantee  inducing  execution 
of  deed  and  escrow  agreement 

Appeal  from  District  (3ourt,  Nolan  County  ■ 
W.  W.  Beall,  Judge. 

Suit  by  Hugh  L.  Lynn  against  Jasper  Mc 
Coy  and  another.     From  judgment  for  de- 
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fendant  Fred  Slater,  plaintiff  appeals.    Af- 
firmed. 

W.  E.  Ponder  and  Grisham  &  Grisham,  all 
of  Sweetwater,  for  appellant.  Beall  & 
Douthitt,  of  Sweetwater,  for  appellee. 

DUNKLIN,  J,  Hugh  L.  Lynn  instituted 
this  suit  against  Jasper  McCoy  and  Fred 
Slater  to  recover  a  section  of  land  consisting 
of  640  acres.  McCoy  filed  a  disclaimer,  upon 
which  judgment  was  awarded  in  plalntilTs 
favor  against  him,  but  judgment  was  also 
rendered,  denying  the  plaintiff  a  recovery 
as  against  Slater,  and  from  that  portion  of 
the  judgment  plaintiff  has  appealed. 

Plaintiff  and  his  wife  executed  and  ac- 
knowledged In  statutory  form  two  instru- 
ments in  writing,  one  a  deed  to  the  land  in 
controversy  and  the  other  a  contract  author- 
izing a  delivery  of  the  deed.  The  deed  pur- 
ported to  be  a  conveyance  of  the  land  with 
general  warranty  of  title  to  defendant  Mc- 
Coy for  a  cash  consideration  in  the  sum  of 
$100,  containing  the  stipulation  that  McCoy 
took  the  land  subject  to  liens  to  secure  two 
promissory  notes  then  owing  by  Lynn,  one 
for  the  principal  sum  of  $1,000,  dated  May 
17,  1910,  bearing  Interest  from  date  at  the 
rate  of  5  per  cent,  per  annum  untU  maturity, 
payable  November  1,  1916,  and  10  per  cent 
per  annum  thereafter;  and  the  other  note 
for  the  principal  sum  of  $163.76,  payable  in 
Installments  as  follows:  $13.76  November  1, 
1910,  and  five  installments  of  $30  each,  pay- 
able, respectively,  on  November  Ist  of  each 
year,  beginning  with  1911  and  ending  1915. 
The  deed  further  stipulated  that  the  grantee 
took  said  land  subject  to  all  back  taxes  due 
thereon.  Both  of  those  notes  were  payable 
to  the  Middlesex  Banking  Company  of  Mid- 
dieton,  Conn. 

The  written  contract  redted  that  plaintiff 
and  his  wife  were  the  owners  of  the  land; 
that  they  were  indebted  to  the  Middlesex 
Banking  Company  in  approximately  the  sum 
of  $1,700,  which  was  secured  by  deed  of  trust 
on  the  land;  that  the  taxes  upon  the  land 
had  not  been  paid  for  the  preceding  two 
years,  and  that  the  same  aggregated  approxi- 
mately $200,  which  also  constituted  an  in- 
cumbrance upon  the  land.  The  contract  fur- 
ther recited  that  McCoy  had  agreed  to  pur- 
chase the  land  from  plaintiff  and  wife  and  to 
pay  them  the  sum  of  $100,  and  take  the  land 
subject  to  the  liens  mentioned^  provided  they 
owned  a  good  and  merchantable  title.  The 
contract  further  recited  that  Lynn  and  wife 
had  agreed  to  accept  $100  for  their  Interest 
in  the  land,  and  had  executed  their  warranty 
deed  to  McCoy,  conveying  the  same  to  him. 
It  further  contained  the  following  stipula- 
tion: 

"It  is  therefore  agreed  by  and  between  the 
said  Hugh  L.  Lynn  and  Lizzie  Lynn,  parties 
of  the  first  part,  and  the  said  Jasper  McCoy, 
party  of  the  second  part,  that  said  warranty 
deed  above  mentioned  is  to  be  placed  in  es- 
crow In  tite  First  National  Bank  of  Hamlin, 


Texas,  to  bt  held  by  said  haak  and  delivered  to 
said  Jasper  McCoy  after  be  has  had  a  reasona- 
ble time  to  have  the  title  to  said  land  examined 
not  to  exceed  thirty  days  from  this  date,  upon 
the  payment  to  said  bank  for  the  said  Hneh  L. 
Lynn  and  Lizxie  Lynn  of  the  sum  of  $100.00. 
Provided  that  should  the  said  Jasper  McCoy 
not  deposit  in  said  bank  within  said  thir^ 
days  for  the  said  Hugh  L.  Lynn  and  Lizzie 
Lynn  the  said  aum  of  $100.00  then  said  deed  is 
to  be  delivered  to  the  said  Hugh  Ia  Lynn. 

"It  is  further  provided  that  should  the  title 
to  said  land  be  good  and  merchantable  in  said 
Hugh  L.  Lynn  and  Lizzie  Lynn,  subject  only 
to  the  above-mentioned  indebtedneas,  then  the 
said  Jasper  McCoy  obligates  and  binds  himself 
to  pay  said  sum  of  money  above  mentioned  to 
said  bank  above  mentioned  for  the  said  Hugh 
L.  Lynn  and  Lizzie  Lynn.  Bnt  if  said  title 
shows  to  be  further  incumbered  than  above  set 
out  then  the  said  McCoy  is  under  no  obliga- 
tions to  accept  said  deed  and  pay  said  sum  of 
money." 

Those  instruments  were  both  dated  F^ 
ruary  3,  1916,  were  acknowledged  on  the 
sameilate,  and  as  soon  as  they  were  execut- 
ed they  were  deposited  in  the  Flrat  National 
Bank  of  HamUn,  where  they  remained  un- 
til they  were  delivered  to  McCoy  t>y  the 
bank,  which  delivery  was  within  the  30  days 
from  the  date  of  their  execution.  At  the 
time  they  were  delivered  to  McCoy  he  paid 
to  the  bank  for  the  use  and  benefit  of  plain- 
tiff and  wife  $100,  as  stipulated  in  the  con- 
tract and  deed.  Very  soon  after  McCoy  re- 
ceived the  deed  it  was  dnly  filed  for  record, 
and  shortly  thereafter  he  sold  the  land  to 
Slater;  the  deed  to  Slater  being  dated 
March  4,  1916,  on  which  date  that  deed  was 
also  duly  filed  for  record.  The  deed  from 
McCoy  to  Slater  recited  a  cash  considav- 
tlon  paid  to  McCoy  of  $2,000. 

The  deed  and  contract  executed  by  plain- 
tiff and  wife  were  filed  with  plaintifTs  pe- 
tition as  exhibits  thereto,  and  the  petition 
contains  three  counts:  The  first  is  in  the 
statutory  form  of  an  action  in  trespass  to 
try  title.  In  the  second  count  it  was  alleged, 
in  substance,  that  on  February  3,  1916,  plain- 
tiff owned  a  fee-simple  title  to  the  land,  and 
was  lawfully  possessed  thereof,  and  at  that 
time  the  defendant  McCoy  was  using  the 
same  as  his  tenant;  that  on  said  date  Mc- 
Coy came  to  plaintiff's  residence,  having 
those  instruments  in  his  possession,  which 
had  been  prepared  under  bis  direction  and 
without  the  knowledge  or  advice  of  the 
plaintiff  and  his  wife,  both  of  said  instru- 
ments being  unsigned,  but  prepared  for  the 
signatures  of  the  plaintiff  and  his  wife;  that 
McCoy  proposed  that  plaintiff  and  his  wife 
execute  and  acknowledge  said  instruments, 
and,  as  an  inducement  for  them  to  do  so, 
represented  to  them  that  the  Incumbrance 
against  the  land  In  favor  of  ttie  Middlesex 
Banking  Company  then  amounted  to  approx- 
imately $2,200,  and  that  the  land  would  be 
sold  on  the  following  day  by  2  o'clock  p.  m.. 
unless  the  debt  was  paid,  or  the  payment 
thereof  extended,  but  that  if  plaintiff  and 
bis  wife  would  sign  those  Instruments  he. 
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MgCot;  would  adTanoe  vaanes,  wbicb  he 
then  had,  necessary  to  postpone  said  sale, 
and  would  allow  plaintiff  a  period  of  30  days 
within  which  to  get  the  money  necessary  to 
discharge  said  indebtedness,  and  would  aid 
plaintiff  In  procuring  the  same;  that  McCoy 
further  represented  that  the  deed  and  con- 
tract would  he  placed  in  the  First  National 
Bank  of  Hamlin  and  there  kept  without  de- 
livery of  the  deed  to  McCoy  for  the  full  pe- 
riod of  30  days,  in  order  to  give  plaintiff  an 
opportunity  to  pay  off  said  debt,  or  to  sell 
the  land  to  some  one  else,  and  in  the  event 
he  should  do  either,  the  deeds  Should  not  be 
delivered  by  the  bank  to  McCoy,  but  if  plain- 
tiff failed  to  procure  the  money,  either  by 
borrowing  it,  or  by  selling  the  land,  within 
the  period  of  SO  days,  then,  and  not  until 
then,  the  deed  should  be  delivered  to  McCoy 
upon  the  payment  to  plaintiffs  of  $100  for 
their  equity  in  the  land,  and  should  also  pay 
the  outstanding  indebtedness  against  it, 
which  was  then  estimated  to  be  the  sum  of 
$2,200. 

It  was  further  alleged  that  McCoy  repre- 
sented to  the  plaintiff  and  his  wife  that  the 
proposed  parol  agreement  between  the  par- 
ties recited  above  was  embodied  in  the  writ- 
ten contract,  and  that  plaintiff  and  his  wife 
executed  the  same  and  the  deed  relying  upon 
such  statement,  in  ignorance  of  the  fact  that 
the  same  was  false,  and  would  not  have  ex- 
ecuted it  but  for  such  assurances 

It  was  further  alleged  that  plaintiff  was 
unable  to  read,  and  that  the  instruments 
were  not  read  over  to  him ;  that  McCoy  bad 
been  acting  as  plaintiff's  agent  in  caring  for 
the  land  and  plaintiff's  stock,  and  had  his 
full  confidence.  It  was  further  alleged  that 
within  30  days  from  the  date  of  the  execu- 
tion of  said  instrument,  plaintiff  negotiated 
n  sale  of  the  land  to  other  persons,  which 
would  have  enabled  him  to  discharge  the  In- 
cumbrance against  the  land,  and  he  would 
have  done  so  but  for  the  wrongful  refusal  of 
the  defendant  McCoy  to  permit  him  to  do  so. 
unless  plaintiff  would  pay  him  the  sum  of 
$500  for  his  services  in  securing  a  postpone- 
ment of  the  foreclosure  of  the  mortgage  in- 
debtedness; that  thereupon  plaintiff,  in  or- 
der to  avoid  a  lawsuit,  agreed  to  pay  the 
amount  so  demanded,  but  his  offer  so  to  do 
was  refused  by  McCoy,  who  then  within  the 
SO-day  period  above  mentioned,  and  about 
the  26th  day  of  February,  1916,  attempted  to 
place  the  sum  of  $100  to  plaintiff's  credit  in 
the  First  National  Bank  of  Hamlin,  and  up- 
on so  doing  obtained  possession  of  the  deed, 
and  attempted  to  convey  the  land  to  the  de- 
fendant Slater,  who  is  now  claiming  the 
property  under  such  conveyance,  but  that 
plaintiff  had  never  received  from  the  bank 
the  money  so  deposited  for  his  benefit. 

It  was  further  alleged  that  the  represen- 
tation by  McCoy,  at  the  time  the  instruments 
were  executed,  of  the  amount  of  indebted- 


ness outstanding  against  tbp  land,  was 
grossly  exaggerated;  that  the  amount  then 
due  was  less  than  $1,400;  that  the  further 
representations  that  the  land  was  then  about 
to  be  sold,  and  would  be  sold  on  the  follow- 
ing day  under  a  foreclosure  of  said  lien,  and 
that  McCoy  bad  secured  the  money  neces- 
sary to  procure  a  postponement  of  such  fore- 
closure, were  all  false,  and  were  made  by 
McCoy  for  the  fraudulent  purpose  of  deceiv- 
ing plaintiff  and  thereby  to  Induce  the  ex- 
ecution of  the  deed  and  contract,  and  that 
plaintiff  and  his  wife  e-xecuted  said  instru- 
ments relying  upon  the  truth  of  the  repre- 
sentations so  fraudulently  made  by  McCoy. 

It  was  further  alleged  that  by  reason  of 
the  fraud  so  practiced  upon  plaintiff  and  his 
wife  by  McCoy  there  had  been  no  legal  de- 
livery of  the  deed  to  him,  and  therefore  the 
deed  never  became  effective  In  favor  of  ei- 
ther McCoy  or  the  defendant  Slater. 

The  third  count  of  the  plaintiff's  petition 
contains  the  same  allegations  of  fraud  as 
are  contained  in  the  second  count,  with  the 
same  history  of  the  transactions  between 
the  parties,  and  upon  those  allegations, 
plaintiff  prayed  for  a  cancellation  of  the 
deed  from  himself  and  wife  to  McCoy,  and 
the  deed  from  McCoy  to  Slater ;  It  being  al- 
leged in  that  connection  that  at  the  time 
Slater  took  his  deed  from  McCoy  he  had 
actual  knowledge  of  the  fraud  so  practiced 
by  McCoy  upon  plaintiff,  or  by  the  exercise 
of  ordinary  care  should  have  acquired  sudi 
knowledge. 

Upon  the  trial,  plaintiff  introduced  evi- 
dence tending.  In  a  material  respect,  to  sus- 
tain his  allegations  of  fraudulent  misrepre- 
sentations by  McOoy,  and  which  Induced  the 
execution  of  the  deed  and  contract  in  favor 
of  McCoy,  and  sufch  evidence  was  perhaps 
sufficient,  if  believed  by  the  jury,  to  sustain 
a  Judgment  in  plaintiff's  favor  on  the  third 
count  in  his  petition,  canceling  the  deed  to 
McCoy,  and  also  the  deed  from  McCoy  to 
Slater,  unless  such  relief  could  be  avoided 
by  Slater  under  the  plea  filed  by  him  that 
he  was  an  innocent  purchaser  of  the  land 
from  McCoy  without  notice  of  such  fraud. 
Plaintiff  also  introduced  in  evidence  the 
deed  and  contract  executed  by  himself  and 
wife  in  favor  of  McCoy,  and  also  the  deed 
from  McCoy  to  Slater  conveying  the  land 
in  controversy,  all  of  which  instruments 
were  introduced  for  the  sole  purpose,  ex- 
pressed at  the  time,  of  showing  common 
source  of  title.  Upon  the  introduction  of 
such  testimony  and  written  instruments  the 
plaintiff  rested.  Thereupon  the  defendant 
Slater  announced  to  the  court  that  he  would 
introduce  no  evidence,  and  upon  that  an- 
nouncement the  introduction  of  testimony  on 
the  entire  case  was  closed;  and  upon  the 
evidence  adduced  the  court  gave  to  the  Jury 
a  peremptory  instruction  to  return  a  verdict 
in  plaintiff's  favor  against  McCoy  on  his  dis- 
claimer of  title,  but  in  favor  of  the  defend- 
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ant  Slater,  which  was  done,  and  Judgment 
was  entered  accordingly. 

At  the  outset  of  appellant's  brief  there  is 
a  statement  of  the  three  counts  in  the  petl- 
tion  filed  by  htm  in  the  trial  court,  and  fol< 
lowing  that  statement  is  this : 

"Upon  the  trial  plaintiff  elected  to  rely  on  the 
first  and  second  counts  of  his  petition,  and 
abandoned  the  third  count.  The  case  of  ap- 
pellant rests  in  the  single  question  whether  or 
not  there  was  a  delivery  of  the  deed  to  the 
land  from  appellant  to  the  defendant  McCoy 
under  the  facte  adduced." 

By  bis  first  assignment,  appellant  insists 
that  there  was  evidence  sufficient  to  show 
that  the  delivery  of  the  deed  from  himself 
and  wife  to  McOoy  was  obtained  through 
fraud,  which  would  render  the  same  void 
both  against  McCoy  and  Slater,  and  that 
the  court  erred  in  taking  that  issue  from 
the  Jury.  By  the  second  and  last  assignment 
of  error  appellant  Insists  that  the  verdict  in 
Slater's  favor  was  contrary  to  law  and  un- 
siQ^ported  by  the  testimony  because:  (1) 
The  evidence  showed  that  the  delivery  of 
the  deed  from  plaintifF  and  wife  to  McCoy 
was  founded  in  fraud  and  without  authority 
on  the  part  of  plaintiff  and  his  wife,  and 
said  deed  was  therefore  void  as  against  both 
McCoy  and  Slater;  (2)  there  was  no  evi- 
dence that  Slater  was  an  innocent  purchaser 
for  value  and  without  notice  of  the  fraud 
practiced  by  his  vendee,  McCoy;  (8)  that 
there  was  no  testimony  to  show  that  Slater 
purchased  the  land,  or  that  his  vendor  Mc- 
Coy ever  purchased  It  in  view  of  the  fact 
that  the  deeds  from  plaintiff  to  McCoy  and 
from  McCoy  to  Slater  were  introduced  by 
the  plaintiflC  for  the  sole  purpose  of  showing 
common  source  of  title.  But  the  only  prop- 
osition offered  under  both  assignments  is  one 
presenting  the  single  contention  that  the 
evidence  showed  conclusively  that  there  was 
no  lawful  delivery  of  the  deed  from  plaintiff 
and  his  wife  to  McCoy,  thereby  limiting  both 
assignments  to  that  single  proposition,  which, 
therefore,  as  stated  in  the  outset  of  appel- 
lant's brief,  Is  the  only  question  for  our  de- 
termination. In  Stefflan  v.'  Milmo  Nat. 
Bank,  69  Tex.  513,  6  8.  W.  823,  the  follow- 
ing was  said  by  Justice  Gaines : 

"It  is  elementary  law  that  the  delivery  of  a 
deed  is  requisite  to  its  validity  as  a  conveyance. 
To  talce  effect,  it  is  quite  as  necessary  that  it 
should  be  delivered  as  that  it  should  be  signed. 
To  complete  a  delivery  in  its  legal  sense,  two 
elements  are  also  essential.  The  instrument 
must  not  only  be  placed  within  the  control  of 
the  grantee,  but  this  must  be  done  by  the  gran- 
tor with  the  intention  that  it  shall  become  op- 
erative as  a  conveyance.  It  follows  from  these 
first  principles  that  an  instrument  which  passes 
into  the  possession  of  the  grantee,  without 
such  intention  on  part  of  the  grantor,  is  wholly 
inoperative;  and  that  a  purchaser  from  the 
former  acquires  in  law  no  title  to  the  property 
which  it  purports  to  convey.  It  is  accordingly 
held  that  even  a  vendee  from  the  grantee,  who 
has  paid  value  without  knowledge  of  the  facts, 
is  not  an  innocent  purchaser  in  such  a  case 
(citing  cases). 

Many  authorities  might  be  cited  to  the 
same  effect,  such  as  Boawell  t.  Pannell,  148 


S.  W.  236;  Id.,  lOT  Tex.  4S8.  180  S.  W.  693  ; 
Spotts  ▼.  Whltaker,  157  S.  W.  422;  Walker 
V.  Erwin,  47  Tex.  Civ.  App.  637,  106  S.  W. 
165;  DevUn  on  Deeds,  f  322. 

According  to  the  testimony  of  plaintiff, 
blinseU ,  the  parol  agreement  between  himself 
and  wife  and  McCoy  was  that  the  deed 
should  be  placed  in  escrow  in  the  First  Na- 
tional Bank  of  Hamlin,  and  should  be  there- 
after delivered  to  McCoy  upon  the  payment 
by  the  latter  of  the  sum  of  |100,  and  the  as- 
sumptioa  of  outstanding  indebtedness  against 
the  land.  In  the  event  only  that  plaintiff 
should  be  unable  to  discbarge  the  incum- 
brance by  a  sale  of  the  land,  or  by  borrowing 
the  money  from  other  sources.  The  written 
contract  between  himself  and  McCoy  also 
shows  a  specific  agreement  that  the  deed 
should  be  placed  in  escrow,  but  upon  condi- 
tions differing  from  the  alleged  parol  agree- 
ment as  testified  to  by  plalntlfF.  No  evidence 
was  introduced  to  show,  and  it  is  not  con- 
tended by  appelant  here,  that  any  fraud  was 
practiced  by  McOoy  in  order  to  obtain  pos- 
session of  the  deed  from  the  bank  after  it 
had  been  deposited  in  escrow,  but  the  sole 
contention  is  that  the  fraud  whidi  a]K»elIant 
insists  invalidated  the  delivery  of  the  deed 
to  McCby  by  the  bank  was  the  fraud  prac- 
ticed in  the  inception  of  the  negotiations  be- 
tween plaintiff  and  McCoy,  and  which  Induc- 
ed plaintiff  and  his  wife  to  execute  the  deed 
and  contract  and  place  those  instnunents  in 
escrow  with  the  bank. 

Plaintiff  having  abandoned  his  sidt  for  a 
rescission  and  cancellation  of  the  deed  to 
McCoy,  the  fraud  alleged  can  be  looked  to 
for  no  other  purpose  except  to  determine 
whether  or  not  the  delivery  of  the  deed, 
which  had  already  been  executed  and  ac- 
knowledged, to  McCoy  by  the  bank  vested  the 
legal  title  in  McCoy.  As  noted  already,  the 
written  contract,  which  was  deposited  with 
the  bank  at  the  time  the  deed  was  deposited, 
expressly  authorized  the  bank  to  deliver  the 
deed  to  McCoy,  if  he  should,  within  30  days 
from  the  date  of  the  instrument,  pay  the 
bank  for  plaintifTs  use  the  sum  of  $100. 
Plaintiff  gave  no  notice  to  the  bank  of  any 
Intention  to  revoke  the  authority  to  so  de- 
liver the  deed,  nor  did  he  give  the  bank  any 
notice  of  the  alleged  fraud  on  the  part  of 
McCoy,  which  Induced  the  execdtion  of  the 
deed  and  contract.  In  the  absence  of  a 
rightful  rescission  of  the  written  contract, 
McCoy  had  the  right  to  insist  upon  a  deliv- 
ery of  the  deed  in  accordance  with  the  t&na» 
of  the  contract,  and  if  he  complied  with  his 
obligations  therein  expressed,  equity  would 
have  enforced  a  delivery  of  the  deed,  upon 
the  theory  that  the  equitable  title  had  al- 
ready vested  in  him,  notwithstanding  the 
nondelivery  of  the  deed.  In  10  R.  O.  It.  bot- 
tom page  628,  the  following  is  said: 

"The  deposit  of  a  deed  in  escrow  eieatea, 
however,  in  the  grantee  such  an  equitable  in- 
terest in  the  property,  as  that,  upon  full  per- 
formance of  the  condlnons  according  to  the  et- 
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crow  agreement,  the  title  will  vest  at  once  in 
him." 

To  the  flame  effect  Is  1  Derlln  on  Deeds, 
§  327.  See.  also,  Moore  v.  Trott,  196  Cal. 
353,  104  Pac.  579,  134  Am.  St  Rep.  131; 
Wllklns  V.  Somervllle,  80  Vt.  48,  66  Atl.  893, 
11  L.  R.  A.  (N.  S.)  1183,  130  Am.  St.  Rep. 
806,  and  notes. 

Even  though  it  could  be  said  that  proof 
of  the  dleged  fraud  on  the  part  of  McOoy 
would  warrant  a  rescission  of  the  written 
contract  deposited  with  the  bank,  the  facts  so 
proven  would  not,  Ipso  facto,  work  a  revoca- 
tion' of,  the  autfaiorlty  expressly  given  to  the 
bank  by  the  written  contract  to  deliver  the 
deed  to  McCoy  within  the  30-day  period  from 
Its  date  upon  payment  to  the  bank  for  plain- 
tlffs  use  of  the  sum  of  $100;  and  In  the  ab- 
sence of  some  proof  of  fraud  on  the  part  of 
the  bank  In  delivering  the  deed  to  McCoy,  or 
some  fraud  practiced  by  McCoy  upon  the 
bank  in  order  to  procure  a  delivery  of  the 
deed  by  the  bank,  the  authority  given  to  the 
bank  by  the  written  contract  to  deliver  the 
deed  continued  In  full  legal  force  and  effect, 
and  the  delivery  made  In  pursuance  thereof 
vested  the  legal  title  In  McCoy  with  power  to 
convey  to  Slater. 

If,  as  contended  by  appellant,  the  alleged 
fraud  bj;  McCoy,  which,  induced  the  execution 
of  the  instruments,  would  render  void  the 
snbscQuent  delivery  thereof  by  the  bank,  not- 
withstanding such  delivery  was  made  in  pur- 
suance of  the  authority  given  to  the  bank  by 
plaintiff  and  his  wife,  then  It  would  follow 
that  every  deed  procured  by  fraud  would  be 
Told  as  against  an  Innocent  purchaser.  If  a 
vendee  sells  property  and  delivers,  or  au- 
thorizes a  delivery  of,  a  conveyance  thereto, 
he  thereby  voluntarily  conveys  the  legal  title 
to  the  vendee,  and  the  deed  will  be  given  that 
effect,  even  though  he  may  have  equitable 
grounds  for  a  cancellation  of  the  Instrument 
on  the  ground  of  fraud,  aoddent,  or  mistake 
Inducing  the  execution  of  the  deed  and  vol- 
untary delivery,  but  he  cannot  assert  such 
right  of  rescission  against  an  Innocent  sub- 
sequent purchaser  of  such  legal  title  from  his 
vendee.  But  that  rule  is  predicated  upon  the 
fact  that  the  vendor  has  In  fact  voluntarily 
conveyed  the  legal  title  to  the  vendee,  and 
thereby  vested  him  with  authority  to  sell  the 
property  to  another.  If,  however,  the  vendor 
executes  the  deed  and  does  not  deliver  It, 
or  authorize  its  delivery,  then  the  legal  title 
never  vests  in  the  vendee  named  in  the  in- 
atmment,  but  the  instrument  is  a  nullity, 
having  no  more  effect  than  if  it  were  a  for- 
gery, and  therefore  will  not  furnish  a  pred- 
icate for  a  plea  of  innocent  purchaser  from  the 
Tendee  named  in  such  instrument. 

For  the  reasons  stated,  we  overrule  appel- 
lant's contention  that  there  was  no  lawful  de- 
livery of  the  deed  to  McCoy,  and  that  there- 
fore the  legal  title  to  the  land  in  controversy 
never  vested  in  him. 


Accordingly,  the  judgment  of  the  trial  court 
In  favor  of  defendant  Slater  is  affirmed,  and 
the  judgment  in  favor  of  plaintiff  against  the 
defendant  McCoy,  of  which  no  complaint  is 
made,  is  undisturbed  as  to  McCoy. 

CONNER,  C.  J.,  not  sitting,  serving  on  writ 
of  error  committee  at  Austin. 


WESTERN    UNION   TELEGRAPH    CO.   ▼. 

LOVE  &  WALTERS.     (Na  1281.) 

(Court  ot  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  30,  1918.) 

1.  Appkal  and  Errob  «=»742(2)— Bbiiifs— Ab- 

SIONUKNTS  OF  ERBOB. 

Where  appellant  grouped  in  its  brief  several 
specifications  of  error  in  the  motion  for  new 
trial,  to  the  effect  that  addressee  of  a  telegram 
should  not  have  been  misled,  and  that  the  ques- 
ti<ni  was  one  of  law  for  the  court,  but  left  out 
the  fact  that  the  court  had  refused  to  give  a 
directed  verdict,  the  grouping  was  multifarious 
and  the  propositions  not  germane,  because  sncfa 
propositions  only  raised  the  question  of  con- 
tributory negligence  of  the  addressee,  and  did 
not  not  po)nt  out  any  error  of  the  court. 

2.  Telegraphs  and  Telephones  $=>66(1)  — 
Notice  of  Claim— Pleading. 

It  will  be,  presumed  that  a  requirement  of 
8  tdegraph  company  that  notice  of  claim  be 
made  within  a  specified  time  has  been  complied 
with,  unless  failure  to  do  so  is  specially  pleaded, 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
5714,  relating  to  notices  of  daiffls  for  damages. 
8.  Tblbobaphs  and  Tblephonbs  «=956(2)  — 
LiABiLiTT  or  Company  fob  Ebbobs  in  Mes- 
sage. 
The  rule  that  a  telegraph  company  is  not 
liable  to  the  sender  on  account  of  a  purchase  by 
the  sendee  through  errors  in  a  message,  and  that 
the  sender  is  not  liable  to  the  sendee,  has  no 
application  to  an  action  by  the  sender  who  has 
been  assigned  the  claim  of  the  sendee. 

4.  TraUCORAFHS    and    TELEPHONES    ^=>58(8)— 

Satisfaction  op  CLAm  by  Third  Person. 
That  sender  and  sendee  of  telegram  arbitrat- 
ed a  loss  caused  by  error  in  a  message,  before 
a  board  which  decreed  that  they  should  share 
in  loss  equally,  did  not  estop  the  sendee  from 
suing  the  telegraph  company. 

5.  Telegraphs  and  Telephones  4=956(2)  — 
Ebbobs  in  Message  —  Assignuent  op 
Claims. 

A  purchase  by  a  sender  of  a  telegram  for  a 
valuable  consideration  of  a  claim  of  the  sendee 
due  to  error  in  message  does  not  extinguish  the 
claim  against  the  telegraph  company,  in  an  ac- 
tion by  the  sender  as  assignee. 
6w  Telegraphs  and  Telephones  «=>70(1)  — 
Payment  of  Claim  by  Third  Person. 

That  sender  of  telegram  paid  to  sendee  half 
of  loss  caused  by  error  in  message  did  not  ren- 
der the  telegraph  company  liable  to  sendee  for 
less  than  the  whole  loss. 

Appeal  from  District  Court,  ColUn  County. 

Suit  by  Love  &  Walters,  a  firm  composed  of 
O.  D.  Love  and  G.  0.  Walters,  as  assignees  of 
Kreltmair  &  Co.  of  Liverpool,  England, 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Ellppen,  Gresham  &  lYeeman,  of  Dallas, 
for  appellant  Merritt  &  Merrltt,  of  'McKin- 
ney,  for  appellees. 


sFor  other  cam  see  same  topic  and  KBT-NUUBXR  In  all  Key-Nombered  Digeats  and  IndsaM 
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HAZ<L,  J.  TbU  Is  a  suit  by  Love  &  Wal- 
ters, a  firm  composed  of  C.  D.  Love  and  O. 
O.  Walters,  as  assignees  of  Kreitmalr  &  Co., 
of  Liverpool,  England,  of  a  claim  for  dam- 
ages against  appellant  company.  Appellees 
sue  for  damages  in  the  sum  of  $767,  on  ac- 
count of  the  negligence  of  appellant  in  the 
transmission  of  a  telegram  sent  by  appellees 
from  McKlnney,  Tex.,  to  Kreitmair  &  Co.,  at 
Liverpool,  England,  and  for  |2.52  charged  ap- 
pellant for  the  transmission  of  said  message. 
Appellees  set  up  the  facts  constituting  their 
cause  of  action  substantially  as  follows: 
That  plaintiffs  were  at  the  times  herein  men- 
tioned engaged  in  the  business  of  buying  and 
selling  cotton  to  various  persons  and  firms  in 
the  United  States  and  foreign  countries,  In- 
cluding the  firm  of  Kreitmalr  &  Co.,  of  Liv- 
erpool, England,  and  the  said  firm  of  Kreit- 
mair &  Co.  were  likewise  engaged  in  said 
business.  That  said  business  was  conducted 
by  means  of  telegrams  or  messages  sent  and 
received  from  the  Western  Union  Telegraph 
Company's  lines,  which  messages  were  in  the 
English  language  and  the  contents  thereof 
known  to  said  company,  Its  servants  and 
agents,  and  all  said  facts  were  known  to  said 
company.  That  the  market  price  of  cotton, 
both  in  the  United  States  and  in  Liverpool, 
England,  was  subject  to  change  and  fluctua- 
tion from  day  to  day.  That  the  Western 
Union  Telegraph  Company  owned,  controlled, 
and  operated  a  line  of  telegraphic  communi- 
cation from  McKlnney,  Tex.,  to  Liverpool, 
England,  over  which  it  transmitted  messages 
generally  for  the  public  for  hire.  That  on 
November  11,  1914,  having  and  desiring  to 
sell  a  hundred  bales  of  good  middling,  root 
staple  cotton,  at  4.73d.,  or  9.46  cents  per 
poimd,  sent  Kr^tmair  &  Co.  at  Liverpool, 
England,  over  the  lines  of  the  Western  Union 
Telegraph  Company,  the  following  message: 

"No.  1:  Offer  two  hundred  fully  mids  full 
eighths  four  sixty,  one  hundred  mist  four  eighty 
five,  hundred  root  four  seventy  three,  answer 
quid:" 

— meaning  and  intending  to  offer  for  sale 
to  F.  Kreitmair  &  Co.  with  other  grades  of 
cotton  100  bales  of  root  staple  cotton  at 
4.73d.,  or  9.46  cents  per  pound,  said  message 
being  so  understood  by  F.  Kreitmair  &  Co. 
That  said  Kreitmair  A  Co.,  desiring  to  pur- 
chase said  100  bales  of  root  staple  cotton,  and 
in  addition  thereto  100  additional  bales  of 
said  cotton  at  said  price,  sent  to  Love  &  Wal- 
ters over  the  line  of  the  Western  Union  Tele- 
graph Company,  the  following  reply: 

"No.  2:  Accept  hundred  good  middling  full 
eighth  strictly  equal  root  four  seventy  three, 
and  bid  same  price  further  hundred,  sixty  days. 
Parrs,  reply   quickly" 

— meaning  and  intending  to  accept  said  of- 
fer of  100  bales  of  root  staple  cotton  at  4.73d., 
or  9.46  cents  per  pound,  and  to  bid  the  same 
price  for  100  additional  bales  of  said  cotton, 
payment  therefor  to  be  made  through  Parr's 
bank,  and  said  message  was  so  understood  by 
T^ve  *  Walters,  but  Love  and  Walters  hav- 


ing and  desiring  to  sell  only  100  bales  of  said 
cotton,  on  November  12,  1914,  sent  to  Kreit- 
mair &  Co.  over  the  line  of  the  Western  Un- 
ion Telegraph  Company  the  following  mes- 
sage: 

"No.  3.  We  confirm  sale  hundred.  Make  of- 
fer on  fuUy  mids" 

— meaning  and  Intending  thereby  to  confirm 
the  sale  to  F.  Kreitmair  &  Co.  of  only  100 
bales  of  said  root  staple  cotton,  and  the  said 
F.  Kreitmair,  on  said  date,  in  order  to  make 
clearer.  If  possible,  and  confirm  the  number 
of  bales  of  said  root  staple  cotton  Love  t 
Walters  bad  sold  them,  sent  to  Love  &  Wal- 
ters over  the  line  of  the  Western  Union  Tele- 
graph Company,  the  following  message: 

"No.  4.  Presume  your  confirmation  refers  to 
hundred  good  middling  root  staple  we  accepted 
and  hundred  same  quality  we  bid  for,  together 
two  hundred,  reply.  We  now  bid  four  fifty  hun- 
dred fully  middling  full  eighth  prompt  shipment, 
sixty  days.  Parrs,  reply  quickly" 

— meaning  and  intending  thereby  to  inform 
Love  &  Walters  that  they  (F.  Kreitmair  & 
Co.)  understood  Love  &  Walters  had  agreed 
to  sell  them  200  bales  of  good  middling,  root 
staple  cotton,  and  not  only  100  bales  of  said 
cotton,  and  which  message  was  so  understood 
by  Love  &  Walters,  but  Love  &  Walters  only 
having  100  bales  of  said  cotton,  and  having 
only  agreed  to  sell  100  bales  in  order  to  make 
clearer.  If  possible,  to  Kreitmair  &  Go.  that 
they  had  agreed  to  sell  them  only  100  bales 
of  said  cotton  on  said  date  delivered  to  West- 
ern Union  Telegraph  Company  at  McKlnney. 
for  transmission  and  delivery  to  F.  Kreitmair 
at  Liverpool  the  following  message: 

"No,  B.  Confirmation  refers  to  hundred  yon 
accepted  not  two  hundred.  Offer  fully  mids  to 
low**^ 

— meaning  and  intending  thereby  to  inform 
F.  Kreitmair  &  Co.  that  Love  &  Walters  had 
agreed  to  sell  them  only  100  bales  at  said 
price  per  pound,  lieing  the  market  price  of 
said  cotton  at  Liverpool  on  said  date,  and 
said  cablegram  would  have  been  so  under- 
stood by  F.  Kreitmair  &  Co.  had  It  been  de- 
livered to  them  at  Liverpool  In  the  form  as 
originally  written  and  delivered  to  the  West- 
em  Union  Telegraph  Company  at  McKlnney. 
That  Love  &  Walters  and  F.  Kreitmair  ft 
Co.  paid  the  Western  Union  Telegraph  Com- 
pany the  price  charged  for  the  transmissicm 
and  delivery  of  said  messages  and  Love  & 
Walters  paid  the  Western  Union  Telegraph 
Company  12.52,  the  price  charged  for  the 
transmission  and  delivery  of  said  last  mes- 
sage. That  the  Western  Union  negUgcmtly 
failed  to  transmit  and  deliver  the  message 
last  above  mentioned,  as  written,  and  in  the 
form  delivered  to  it  at  McKlnney,  but  care- 
lessly and  negligently  changed  Ito  wording 
and  delivered  in  Its  stead  to  F.  Kreitmair  Ic 
Co.  at  Liverpool,  the  following  message: 

"No.  6.  Confirmation  refers  to  handr^  yon 
accepted  to  two  hundred.  Offer  fully  taida  to 
low.^ 

That  the  message  as  delivered  to  F.  Kr^t- 
mair  &  Co.  meant  and  caused  them  to  under- 
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stand  and  bcUeve  that  Love  tt  Walters  bad 
sold  th«m  200  bales  of  cotton  at  4.73d.  or 
9.46  cents  per  x>onnd.  That  the  same  would 
be  delivered  to  them  waAdr  said  contract, 
and,  acting  upon  said  belief  and  advice,  F. 
Keltmair  h  Co.  contracted  with  other  parties 
for  the  sale  to  them  of  said  200  bales  of  good, 
middling,  root  staple  cotton.  That  on  or 
about  January  20,  1915,  Lore  dc  Walters  and 
F.  Kreltmalr  &  Co.  for  the  first  time  dis- 
covered that  said  last-mentioned  message 
had  been  changed  in  transmission,  and  that 
Lore  &  Walters  had  agreed  to  sell  Kreltmalr 
&  Co.  only  100  bales  of  said  root  staple  cot- 
ton, and  the  market  price  of  said  cotton  had 
greatly  advanced,  and  Lore  &  Walters,  be- 
ing unable  to  furnish  said  additional  100 
bales  of  said  cotton,  and  Kreltmalr  &  Co.  be- 
ing unable  to  buy  same  for  a  less  price, 
Kreltmalr  &  Co.,  In  order  to  fill  their  con- 
tract of  sale  to  other  parties  of  said  addi- 
tional 100  bales,  and  in  order  to  protect 
themselves  against  further  loss,  immediately, 
and  on  January  20,  1915,  went  into  open 
market  at  Liverpool,  England,  and  purdiased 
100  bales  of  cotton  of  a  like  kind  and  quality 
as  the  100  bales  of  root  staple  purchased 
from  Love  &  Walters,  but,  instead  of  being 
able  to  purchase  same  at  4.73d.  or  9.46  cents 
per  pound,  Kreltmalr  &  Co.  were  compelled 
to  i>ay  for  said  lOO  bales  5.49%d.  or  10.99 
cents  per  pound,  which  was  the  market  price 
of  said  cotton  in  Liverpool,  England,  on  said 
date,  making  a  difference  of  .76V^.,  or  1.53 
cents  per  pound  they  had  to  pay  for  said 
cotton  above  the  price  at  which  they  were 
led  to  believe  and  understand  they  bad  pur- 
chased same  by  said  message,  or  the  sum  of 
£159  7s.  6d.,  being  the  sum  of  $767  in  ex- 
cess of  the  price  at  which  they  actually  pur- 
chased the  100  bales  of  said  cotton  from 
Liove  &  Walters.  That  by  the  exercise  of  due 
diligence  the  Western  Union  Telegraph  Com- 
liany  could  have  delivered  the  message  in  the 
form  as  originally  written,  and  bad  it  been 
so  delivered,  F.  Kreltmalr  &  Co.  would  not 
have  sold  said  100  bales  of  cotton  to  other 
parties  in  addition  to  the  100  bales  actually 
purchased  from  Love  &  Walters,  and  would 
not  have  been  compelled  to  go  into  the  open 
market  on-  January  20,  1915,  and  buy  100 
bales  of  said  cotton  to  fill  their  said  contract 
at  said  loss  of  £159  78.  6d.,  and  would  not 
bare  sustained  said  loss.  That  F.  Kreltmalr 
&  Co.  have  transferred  and  assigned  to  Love 
&  Walters  all  claims  for  damages  arising 
out  of  said  matter  and  transaction,  and  Love 
&  Walters  are  the  owners  of  same.  That 
said  loss  of  $767  was  sustained  by  F.  Krelt- 
malr &  Co.  as  a  direct  and  proximate  result 
of  said  negligence  of  said  Western  Union 
Telegraph  Company. 

The  defendant  answered  by  demurrers, 
general  and  special,  which  were  not  urged, 
and  alleged  further,  in  substance,  as  follows: 
It  set  forth  the  terms  of  the  contract  printed 


on  the  beck  of  the  message  blank,  and  espe- 
cially this  provision: 

"It  is  agreed  that  this  C(Hnpaoy  shall  not  be 
liable  for  damages  in  any  _  case  where  the 
claim  is  not  presented  to  it  in  writing  within 
ninety-fire  days  after  the  cause  of  action,  if  any, 
has  arisen" 

— and  alleged  that  the  claim  was  not  pre- 
sented to  it  within  the  time  spedfled.  The 
answer  further  sets  up  the  defense  of  con- 
tributory n^ligence  upon  the  following 
grounds:  (1)  There  was  no  acceptance  or 
confirmation  of  the  offer  for  an  additional 
100  bales  of  Kreltmalr  &  Co.  by  Love  &  Wal- 
ters ;  (2)  because  the  cablegram  actually  re- 
ceived by  Kreltmalr  &  Co.  was  sufficient  to 
put  them  on  notice  that  they  had  bought 
only  100  bales  originally  offered  by  Love  & 
Walters,  and  that  Love  &,  Walters  had  not 
accepted  their  counter  offer  for  an  additional 
100  bales;  (8)  because  the  correspondence 
between  I/tve  &  Walters  and  Kreltmalr  &  Co. 
was  enough  to  put  them  on  notice  that  they 
had  purchased  only  100  bales  from  Love  & 
Walters;  (4)  because  the  message  sued  on 
and  actually  received  by  Kreltmalr  ft  Co. 
nas  sufficient  to  put  them  on  notice,  and  re- 
quire of  them  the  duty  to  make  inquiries 
with  reference  tb«'eto  if  not  clear  to  their 
minds;  (5)  Krettmalr  Sc  Co.'s  faUnre,  on  re- 
ceipt of  said  message  sued  on,  to  send  a  fur- 
ther and  additional  cablegram  to  Love  A 
Walters  for  a  more  definite  confirmation  was 
a  bar  to  any  recovery  thereon,  and  sudi  fail- 
ure was  a  proximate  cause  of  the  loss  claim- 
ed rather  than  the  mistake  made  In  the 
transmlsslcHi  of  the  message  by  defendant. 

Upon  a  trial  before.a  Jury.i  verdict  in  the 
sum  of  1841.50  was  returned  in  favor  of 
plaintiffs. 

[1]  Appellee  objects  to  the  consideration  of 
appellant's  first  assignment  of  error,  upon 
the  ground  that  it  falls  to  distinctly  specify 
any  ground  of  error  and  to  direct  the  court's 
attention  to  any  alleged  error.  This  assign- 
ment is  subject  to  the  further  objection  tha^ 
it  combines  separate  and  distinct  specifica- 
tions of  alleged  error,  is  multifarious,  and 
the  propositions  under  it  are  not  germane. 
This  assignment  is  made  up  of  a  portion  of 
the  twelfth  ground  and  the  thirteenth  ground 
of  appellant's  motion  for  a  new  trial.  The 
first  paragraph  of  the  twelfth  ground  is: 

"Because  the  court  erred  in  failing  and  refus- 
ing to  give  this  defendant's  special  charge  No. 
1,  wherein  the  defendant  asked  the  court  to 
charge  the  jury  as  follows:  'You  are  charged 
that  the  law  and  evidence  in  this  case  are  with 
the  defendant  and  you  will  therefore  return  a 
verdict  for  the  defendant'  " 

This  part  of  the  twelfth  ground  is  not 
transcribed  In  the  brief,  and  the  only  por- 
tion of  this  ground  is  the  third  subdivision, 
as  follows: 

"Third.  Because  It  does  not  appear  from  the 
language  in  the  said  quotation  or  otherwise  in 
plaintiff's  amended  petition  that  F.  Kreitmar  & 
Co.  had  any  right  tc  be  misled  from  the  lan- 
guage of  the  message  complained  of  in  the  por- 
tion of  the  plaintiff's  amended  petition  quoted  in 
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the  last  paragraph  on  page  5,  and  at  top  of  page 
6,  in  plaintiff's  amended  petition,  as  said  message 
plainly  tells  the  addressee  that  their  offer  re- 
ferred only  to  100  bales,  and  the  offer  for  the 
additional  100  bales  was  too  low,  and  the  de- 
fendant says  that  this  defendant,  even  if  it  was 
guilty  of  negligence,  as  claimed,  in  the  delivery 
of  said  message,  that  it  could  not  have  con- 
templated that  addressee  would  want  to  go  into 
the  market  and  buy  an  additional  100  bales, 
when  plaintiffs  wired  them  they  only  had  100 
bales   for   sale,    and    the   defendant   says   that 

Slaintiff's  amended  petition  shows  that  the  ad- 
resaee  never  thought  or  contemplated  the  loss 
complained  of  herein  until  long  after  such  time 
as  by  the  use  of  ordinary  care  and  reasonable 
diligence  that  they  mi^ht  have  known  the  same, 
either  by  wire  or  mail,  if  the  contents  of  said 
message  was  confusing  to  them  or  there  appear- 
ed to  be  some  error  to  it." 

The  thirteentb  ground  of  the  motion  is  as 
follows: 

"Because  the  court  erred  in  submitting  to  the 
jury  as  a  proposition  of  fact  the  constraction  of 
said  message,  it  being  the  duty  of  the  court  to 
construe  the  message  alleged  to  have  been  chang- 
ed negl^ently  in  transmission,  and  not  a  ques- 
tion of  fact  for  the  jury." 

It  Is  clear  that  these  two  assignments  are 
not  properly  grouped.  Without  the  first  part 
of  the  twelfth  ground  of  the  motion  for  new 
trial  no  error  whatever  Is  presented,  and  no 
complaint  Is  made  of  any  action  of  the  court. 
If  there  Is  any  objection  whatever  It  Is  tttat 
Kreltmair  &  Co.  were  not  warranted  In  con- 
cluding from  the  langniage  of  some  quotation 
in  the  pleading,  not  here  set  out,  that  only 
100  bales  of  cotton  had  been  offered;  that 
they  were  not  warranted  in  buying  100  bales 
in  the  open  market,  and,  further,  that  plain- 
tiff never  thought  of  the  loss  until  long  after 
such  time  as  by  the  use  of  reasonable  dili- 
gence they  might  have  known  that  there  wiu> 
some  error  in  the  cablegram.  The  purpose 
of  an  assignment  ordinarily  is  to  complain 
of  some  error  of  the  trial  court,  and  not  of 
a  want  of  understanding  on  the  part  of  the 
opposing  party  or  of  the  failure  of  such  par- 
ty to  use  diligence.  The  propositions  under 
this  assignment  raised  the  Issue  of  contribu- 
tory negligence  on  the  part  of  appellee  and 
Kreltiualr,  In  failing  to  ascertain  whether  or 
not  the  message  had  been  correctly  transmit- 
ted, and  In  guessing  at  the  meaning  of  am- 
biguous messages,  resulting  in  the  aggrava- 
tion of  their  alleged  damages.  These  propo- 
sitions are  certainly  not  germane  to  any  part 
of  the  two  assignments  quoted  above. 

[2]  By  the  second  assignment  of  error  ap- 
pellant Insists  that  appellees  are  not  entitled 
to  recover  because  they  failed  to  notify  ap- 
pellant of  their  dalm  for  damages  within  the 
95-days  period  found  on  the  back  of  the  mes- 
sages. The  rule  IS  that  where  notice  of  a 
claim  for  damages  is  required  to  be  given,  it 
is  presumed  that  such  notice  was  given,  un- 
less the  failure  to  do  so  is  specially  pleaded 
under  oath.  Vernon's  Sayles'  Civil  Statutes, 
art  5714.  Appellant's  pleadings  do  not  con>- 
ply  with  this  requirement  of  the  statute,  and 
the  fact  of  notice  qr  no  notice  cannot  be 
questioned. 


nie  third  assignment  coven  more  than 
eight  imges  of  appellant's  brief,  and  Is  made 
up  of  12  distinct  and  separate  paragra[As> 
copied  from  the  motion  for  new  trial.  Many 
of  these  are  argumentative,  present  no  er- 
ror, and  should  not  have  been  grouped.  Tbe 
propositions,  however,  following  this  assign- 
ment, may  be  ai^ropriately  based  upon  one 
or  more  of  the  grounds  set  out 

[3]  The  first  proposition  is  that  a  tele- 
graph company,  which  incorrectly  transmits 
a  message,  is  not  liable  to  the  sender  on  ac- 
count of  a  purchase  made  by  the  sendee  In 
obedience  to  an  error  in  the  message,  and, 
further,  that  the  sender  would  not  be  bound 
under  the  law  to  make  good  the  loss  of  bis 
sendee  by  reason  of  tbe  negligence,  if  any, 
of  the  telegraph  company.  We  think  both. 
propositions  are  correct,  but  they  have  no 
application  to  the  facts  of  this  case.  The 
second  proposition  under  this  assignment  Is 
that: 

"Appellees  not  being  liable  for  the  alleged  loss 
of  Kreltmair  &  Co.,  the  payment  of  said  losses 
by  appellees  was  voluntary  and  gratuitous,  and 
therefore  they  have  no  cause  of  action  against 
appellant" 

Appellees  did  not  base  their  suit  upon 
damages  alleged  to  have  accrued  to  them  by 
reason  of  the  error  In  the  messages  transmit- 
ted. They  alleged  and  admit  that  Kreltmair 
&  Co.  were  primarily  Injured  by  the  negli- 
gence of  appellant,  and  this  suit  is  filed  by 
them  as  assignees  of  Kreltmair  ft  Co.  °We 
find  in  the  record  a  written  assignment  from 
Kreltmair  ft  Co.  to  appellees  of  their  dalm 
for  damages. 

[4]  It  was  shown  by  the  evidence  that  for 
the  sake  of  harmony  In  their  business  rela- 
tions with  Kreltmatr  &  Co.  appellees  sub- 
mitted to  an  arbitration  before  some  kind  of 
a  board,  organized  for  that  purpose  in  Liver- 
pool, of  the  matter  of  the  loss  growing  oat 
of  appellant's  negligence;  that  a  board  of 
appeals  supervising  tbe  action  of  the  board 
of  arbitration  decreed  that  appellees  and 
Kreltmair  ft  Co.,  as  between  themselves, 
should  share  the  loss  equally,  and  appellant 
seeks  to  defend  upon  the  ground  that  the  re- 
sult of  this  award  Is  a  satisfaction  of  appel- 
lees' claim,  and  that  appellees  and  Kreltmair 
ft  Co.  are  estopped  from  urging  their  claim 
against  it  In  our  opinion  this  Is  a  matter 
with  which  appellant  Is  not  ccmcemed.  As 
stated  in  R.  0.  L.  p.  664,  i  105: 

"As  a  general  rule,  partial  compensation  re- 
ceived from  a  collateral  source,  wholly  inde- 
pendent of  the  wrongdoer,  cannot  operate  to 
lessen  the  damages  recoverable  from  the  latter. 
•  •  •  So  a  wrongdoer  will  not  be  permitted 
to  benefit  by  payments  made  to  the  injured  pep- 
son  from  collateral  sources,  whether  in  com- 
pensation or  as  a  gratuity." 

This  rule  has  been  adopted  by  the  conrts 
of  this  state.  G.,  C.  ft  S.  F.  Ry.  Ca  ▼.  Me- 
Kinnell,  171  8.  W.  1091;  Lipscomb  v.  H.  & 
T.  0.  Ry.  Co.,  95  Tex.  21,  64  S.  W.  923,  55 
L.  R.  A.  869,  93  Am.  St  Rep.  804;  Texas 
Central  By.  Ca  v.  Cameron,  149  S.  W.  TOO. 
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[I]  The  fourth  aaslgBuent  ot  error  is  pred- 
icated upon  the  supposition  tliat  the  parchase 
by  appellees  of  Kreltmair  &  Co.'s  claim  for 
damaiEes  was  a  satisfaction  of  the  claim.  No 
such  result  was  ever  intended  by  the  parties 
to  the  assignment,  and  as  a  matter  of  law 
the  effect  of  a  transfer  of  the  claim  for  a 
valuable  consideration  did  not  work  an  ex- 
tinguishment ot  It. 

[6]  Under  the  fifth  assignment  It  Is  con- 
tended that  appellant  is  responsible  to  appel- 
lee for  only  the  difference  between  the  loss 
suffered  by  appellees'  assignor  by  reason  of 
their  purchase  of  the  extra  hundred  bales  on 
the  open  market  and  the  amount  paid  tlie  as- 
signors by  appellee  under  the  arbitration 
award.  This  is  not  a  sonnd  proposition  be- 
cause appellant  Is  responsible  for  the  dam- 
ages proximately  resulting  to  Kreltmair  Se 
Co.  without  regard  to  any  subsequent  trans- 
actions between  appellee  and  Kreltmair 
tending  to  adjust  matters  concerning  them 
alone. 

Finding  no  reversible  error,  the  Judgment 
is  affirmed. 


GRANT  et  al.  t.  STEPHENS  et  aL 
(No.  8729.) 

(Court  of  CiTil  Afineals  of  Texas.    Ft  Worth. 
Dec.  1,  SSITD  Rehearing  Denied 

1.  WnXB  «S»681(2)  —  CO1TBTB130TI0N  —  Flk 

Simple  in  Tbubt. 
Under  a  will,  which,  after  providing  for  the 
payment  of  debtH,  etc.,  devised  all  the  real  and 
personal  property  to  executors  and  trustees  for 
management  for  20  years  following  testator's 
death,  with  ultimate  distribution  of  three-qnar- 
ters  to  testator's  grandchildren,  with  power  and 
duty  of  making  sales  of  any  property  when  nec- 
essary to  carry  out  the  pnrposes  of  the  will, 
the  executors  and  trustees  were  vested  with  a 
fee-simple  title  to  the  whole  estate. 

2.  WiLM  <a=»693(l)— PowEB  OP  Sale— Fee. 

Under  such  will,  the  power  to  sell  Implied 
the  power  to  sell  the  whole  title,  requiring,  as  a 
condition  precedent,  a  fee-simple  estate. 

3.  Wills  «=>693(3)— Cosstbuction  —  Devise 
IN  Tbubt— Corpus'  and  Income. 

Such  will  showed  testator's  intention  to  In- 
clude in  the  estate  devised  to  the  trustees  not 
only  the  corpus  of  the  property,  but  the  income, 
in  view  of  the  power  and  duty  of  the  trustees  to 
loan  on  security,  and  to  invest  moneys  of  the 
estate,  if  not  needed  for  specified  purposes. 

4.  Wills  <S=»448 — Construction  —  Presump- 
tion Against  Intestagt. 

The  presumption  is  that  a  testator  intended 
to  dispose  of  his  entire  estate  and  not  to  die 
intestate,  either  as  to  the  whole  or  as  to  any 
part  thereof,  though  the  presumption  against 
partial  intestacy  arises  only  where  intent  to 
pass  whole  estate  is  expressed  in  some  form, 
and  not  where  testator's  language  is  plain  and 
unambiguous. 

5.  Wiixs    *a47&— CoNstBUcnoN— Detebmi- 

HATION    <BT    BXECUTOSS    AND    TbUSTEBS. 

Under  a  will  making  the  executors  and  trus- 
tees umpires  to  decide  all  doubtful  questions  of 
construction  according  to  their  best  judgment, 
without  resort  to  the  courts,  their  construction 
of  the  will  to  Include,  within  the  estate  devised 
to  them  in  trust,  the  inoome  as  well  as  the  cor- 


pus, fairly  and  honestly  made,  and  reasonably 
to  be  predicated  upon  the  terms  of  the  will, 
would  not  be  overruled,  though,  if  their  decision 
evidenced  a  gross  departure  from  the  manifest 
intent  of  the  testator,  it  could  not  be  said  tliat 
such  decision  was  the  result  of  an  honest  en- 
deavor to  find  that  intent. 

6.  Wills    «=»449— Constbuction— Intkstaot 
— Rbvebteb  to  Trust. 

Under  will  devising  real  and  personal  es- 
tate in  trust  for  certain  purposes,  and  three- 
quarters  of  the  residue  for  equal  division  among 
testator's  grandchildren,  and  requiring  the  trus- 
tee to  provide  the  widow  with  a  suitable  fur- 
nished home,  a  horse  and  buggy,  a  milch  cow, 
and  to  pay  her  $12S  per  month  for  life,  and 
where  the  widow  elected  to  claim  her  share  of 
the  community  estate,  the  estate  which  would 
have  been  required  to  satisfy  the  provision  of 
the  will  to  her  was  not  a  partial  Intestacy,  bnt 
revwted  to  and  became  a  part  of  the  trust  es- 
Ute. 

7.  Wills  4=>448— Pbbsumption  Aoainst  In- 
lESTACT— Gift  oy  Residue. 

Where  the  residue  of  testator's  proijerty  is 
{[iven  by  will  every  presumption  is  against  an 
intended  intestacy,  as  a  residuary  clause  is  pre- 
sumed to  cover  an  ineffectual  bequest,  and  in 
order  to  exclude  such  bequestSj  the  intent  so  to 
do  must  appear  from  appropriate  language,  or 
a  clear  implication. 

8.  Wills    <g=»448— Intestacy— Pbesumption. 

No  presumption  of  an  intent  to  die  intes- 
tate as  to  any  part  of  the  testator's  property  is 
to  be  made,  where  the  language  of  hu  will  can 
fairly  be  construed  to  dispose  of  his  whole  es- 
tate. 

9.  WiLM  «=s>856—Con8tbuotioh— Trust— In- 
testacy. 

Where  testator  made  provision  for  the  sup- 
port of  two  children,  who  were  non  compos 
mentis,  and  such  provision  was  not  required 
by  reason  of  the  court's  election  that  they 
should  take  under  the  law  as  heirs  of  their  de- 
ceased mother,  whose  will  had  been  set  aside, 
the  bequests  to  such  children  did  not  lapse  and 
make  a  partial  intestacy,  but  fell  Into  the  estate 
in  trust  ultimately  for  his  grandchildren. 

Appeal  from  District  Court,  Parker  Coun- 
ty ;  Bruce  Toung,  Special  Judge. 

Suit  by  Mrs.  Susie  Grant  and  others 
against  I.  W.  Stephens  and  G.  A.  Holland, 
executors  and  trustees  of  the  will  of  J.  R. 
Couts,  deceased.  Judgment  for  defendants, 
and  plaintiffs  appeal.     Atlirmed. 

See,  also,  48  Tex.  Civ.  App.  476,  107  S. 
W.  813 ;  no  S.  W.  xlU. 

Capps,  Cantey,  Hanger  &  Short  and  David 

B.  Trammell,  all  of  Ft  Worth,  Adams  & 
Stennls,  of  Dallas,  and  B.  K.  Uoree  and  U. 
A.  Turner,  both  of  Ft.  Worth,  for  appellants. 
Hood  &  Shadle,  of  Weatherford,  and  I.  W. 
Stephens,  of  Ft  Worth,  for  appellees. 

BUCK,  J.  This  suit  was  brought  by  ap- 
pellants Mrs.  Susie  Grant,  Joined  by  her 
husband,  A.  N.  Grant  Leah  C.  Anderson,  a 
feme  sole,  Martha  C.  Putman,  suing  by  and 
through  J.  T.  Putman,  her  husband  and 
guardian  of  her  person  and  estate,  and  Mary 

C.  Burnett  Joined  by  her  husband,  S.  B.  Bur- 
nett against  I.  W.  Stephens  and  G.  A.  Hol- 
land, executors  and  trustees  of  the  will  of 
J.  R.  Couts,  Mrs.  Margaret  Moseley,  and  her 
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husband,  H.  L.  Moseley,  Weatherford  Col- 
lege, and  Its  trustees,  Mrs.  Sallie  Couts,  sur- 
viving wife  of  decedent,  and  all  the  grand- 
children now  living,  mentioned  by  name,  of 
J.  R.  Couts,  deceased,  to  obtain  a  construc- 
tion of  the  will  of  said  J.  R.  Couts  for  the 
purpose  of  determining  whether  said  testator 
by  the  terms  of  the  .will  disposed  of  his  en- 
tire estate,  and  the  income,  rents,  and  reve- 
nues thereof,  and  to  determine  who  is  en- 
titled to  same.  Mesdames  Grant,  Anderson, 
Putman,  and  Burnett,  plaintiffs,  and  Mrs. 
Moseley,  one  of  the  defendants,  are  the 
daughters  and  sole  heirs  at  law  of  J.  R. 
Gouts,  deceased.  Mrs.  Moseley,  not  joining 
as  party  plaintiff  in  the  suit,  was  made  party 
defendant. 

Defendants  I.  W.  Stephens  and  G.  A.  Hol- 
land, executors  and  trustees,  answered  by 
way  of  general  demurrer,  special  exceptions, 
a  general  denial,  plea  of  res  adjudicata,  a 
plea  of  limitation  of  four  years,  and  by  way 
of  further  answer  and  pleas  as  will  be  Indi- 
cated In  the  course  of  this  opinion.  The 
cause  was  tried  before  the  court  without  the 
intervention  of  a  Jury  and  Judgment  render- 
ed for  defendants. 

The  court  filed  his  findings  of  tact  and 
condusiong  of  law  as  follows: 

"Findings  of  Fact 

"Q)  I  find  that  J.  R.  Conts  died  at  Weather- 
ford,  in  Parker  county,  Tex.,  the  place  of  his 
domicile,  November  29,  1904,  seised  and  pos- 
sessed of  a  large  estate  consisting  of  real  es- 
tate, bank  stock,  and  other  personalty,  which 
he  undertook  to  dispose  of  by  will,  dated  July 
29,  1902,  which  will  was  duly  probated  in  Park- 
er county,  Tex.,  day  of  March,  1905,  in 

which  I.  W.  Stephens  and  G.  A.  Holland  were 
named  as  executors  and  trustees,  and  by  the 
terms  of  which  the  administration  of  said  es- 
tate was  placed  in  their  hands  without  bond 
and  was  taken  out  of  the  probate  court,  which 
will  is  copied  in  full  in  the  second  amended  orig- 
inal petition  of  plaintiffs  herein. 

"(2)  I  find  that  said  executors  and  trustees 
qualified  as  such  and  took  charge  of  said  estate 

about day  of  March,  1905,  and  proceeded 

to  handle  and  administer  the  same  under  said 
will,  and  have  sold  the  real  estate,  and  paid  the 
debts  of  testator,  and  made  other  disbursements 
and  the  estate  now  left  in  their  hands,  con- 
sisting of  bank  stock  and  land  notes,  amounts 
to  about  $240,000. 

"(3)  I  find  that  soon  after  the  death  of  J.  R. 
Couts,  bis  children  caused  the  will  of  their 
mother,  the  first  wife  of  J.  R.  Couts,  to  be  set 
aside,  of  which  will  J.  R.  Couts  was  the  sole 
beneficiary,  and  this  was  followed  bj  a  parti- 
tion of  the  estate  in  the  bands  of  said  executors 
and  trustees  between  them  and  the  heirs  of  said 
wife  and  the  widow  of  J.  R.  Couts,  deceased, 
which  left  in  the  hands  of  said  executors  and 
trustees,  after  a  large  portion  had  been  receiv- 
ed by  said  heirs  and  widow,  an  estate  amounting 
to  about  $140,000,  the  date  of  this  partition  be- 
ing    day  of ,  as  shown  by  decree  of 

district  coiirt  of  Parker  county,  Tex.,  introduced 
in  evidence,  by  the  terms  of  which  all  interest 
of  other  parties  in  the  estate  left  in  the  hands 
of  said  executors  and  trustees  was  divested  out 
of  them  and  vested  in  said  trastees,  to  be  held 
by  them  under  said  will,  all  parties  interested 
being  parties  to  said  partition  suit. 

"(4)  ,T  find  that  the  children  and  grandchil- 
dren and  the  heirs  and  widow  of  J.  R.  Couts 
are   as   alleged   by   plaintifEs   in   their  second 


amended  petition  to  whleh  reference  ii  made  for 
their  names,  a^ea,  and  residences. 

"(5)  I  find  with  reference  to  Weatherford  Col- 
lege that  it  was  a  chartered  educational  insti- 
tution located  in  Weatherford,  Tex.,  when  said 
will  was  made  and  ever  since,  owning  valuable 
grounds  and  buildings  and  engaged  in  school 
work,  that  it  has  not  ceased  to  exist  and  been 
dissolved  as  alleged  by  plaintiffs,  but  the  same 
is  still  in  existence  and  a  going  concern  with  a 
regular  board  of  trustees  duly  appointed  as 
provided  in  the  charter,  and  tliat  a  continuous 
board  of  trustees  has  been  in  existence  tdnce 
long  before  the  death  of  said  Couts,  duly  ap- 
pointed by  the  authorities  of  the  M.  Bj  Church 
Sooth,  of  which  said  Couts  was  a  member. 

"(6)  I  find  that  a  suitable  home  for  the  widow 
of  J.  R.  Couts  in  Weatherford  would  have  been 
worth  abont  $5,000,  and  a  horse  and  buggy  and 
milch  cow  about  $500. 

"(7)  I  find  that  the  widow  Couts  elected  to 
claim  her  community  interest  in  said  estate,  and 
received  from  said  executors  and  trustees  more 
than  $80,000  in  satisfaction  of  this  claim,  and 
she  was  tiierefore  required  to  forego  the  benefits 
provided  for  her  in  the  will. 

"(8)  I  find  that  the  persons  provided  for  in 
fourth  subdivision  of  the  will,  children  of  testa- 
tor, bad  been  adjudged  lunatics,  and  were  con- 
fined in  the  asylum  during  the  life  of  testator, 
and  that  he  had  been  paying  the  necessary  ex- 
pense fox  their  maintenance,  and  that  this  wa.<s 
a  certain  sum  annually,  (quarterly,  or  monthly, 
and  that  it  was  his  intention  that  his  executors 
should  continue  to  do  this,  and  that  the  amount 
reasonably  sufficient  and  proper  to  care  for 
them  in  future  was  easy  of  ascertainment,  and 
could  be  made  definite  and  certain;  but  I  fur- 
ther find  that  in  said  partition  proceeding  the 
district  court  of  Parker  county  elected  for  them 
and  each  of  them  to  reject  the  provisions  thus 
made  for  them  in  order  that  they  might  claim 
as  heirs  of  their  mother,  which  they  did  through 
their  guardians,  and  received  a  large  part  of 
the  estate  in  the  hands  of  said  ezecators  and 
trustees  as  heirs  of  their  mother,  the  first  wife 
of  J.  R.  Couts.  The  amount  expended  by  said 
executors  and  trustees  they  were  required  to 
account  for  in  said  partition  decree,  to  which 
reference  is  here  made  for  exact  terms  and  sums 
as  to  this  and  all  other  matters  involved, 

"(9)  I  find  that  the  net  accumulations  of  said 
estate  since  it  went  into  the  hands  of  said  ex- 
ecutors and  trustees  amounts  to  approximately 
$100,000. 

"(10)  I  find  that  said  executors  and  tmsters 
by  their  second  amended  original  answer  filed 
herein  as  well  as  in  their  first  amended  original 
answer  have  rejected  the  construction  plac^  on 
said  will  by  the  pleadings  of  plaintiffs,  and  have 
claimed  the  right  to  construe  same,  as  provided 
therein,  according  to  their  best  judgment. 

"Conclusions  of  Law. 

"(1)  The  plaintiffs  are  not  entitled  to  have  the 
will  of  J.  R.  Couts  constrned,  as  they  have  at- 
tempted to  construe  it  in  their  pleadings,  and 
are  not  entitled  to  take  from  the  executors  and 
trustees  any  part  of  the  estate  now  in  their 
bands. 

"(2)  Said  executors  and  trustees  would  be  au- 
thorized and  warranted  in  placing  the  following 
construction  on  said  will,  and  the  same  would  be 
reasonable,  to  wit: 

"(a)  It  was  the  intention  of  J.  R.  Couts  in 
making  his  will  to  provide  for  grandchildren  as 
a  class,  and  to  give  them  three-fourths  of  hi.« 
estate  and  Weatherford  College  one-fourth,  after 
the  other  purposes  named  in  the  will  had  been 
accomplished. 

"(b)  The  title  of  the  estate  was  placed  in  the 
executors  and  trustees  named  in  the  will  in 
trust  for  said  grandchildren  and  for  said  college 
as  well  as  for  the  other  purposes  named  in  tlx 
will,  and  tlua  was  a  valid  tcust. 
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"(e)  No  dl*tfaict!on  waa  made  or  intended  by 
the  testator  to  be  made  in  dealing  with  said  es- 
tate between  corpus  and  income,  but  his  inten- 
tion was  to  dispose  of  by  will  of  all  property 
belonging  to  him  at  bis  death  and  all  accumu- 
lations and  accretions  to  arise  during  the  period 
of  20  years  therein  mentioned.  It  was  his  in- 
tention to  give  bis  grandchildren  and  to  Weath- 
erford  College  the  income  of  said  estate  the  same 
as  it  was  his  intention  to  give  them  the  corpus 
of  said  estate  and  in  the  same  proportion,  tiiat 
is,  one-fourth  to  the  college,  and  the  rest  to  his 
grandchildren,  and  this  disposition  of  the  income 
was  valid,  and  none  of  it  descended  to  liis  heirs 
at  law. 

"(d)  The  election  of  (fbe  widow  to  take  her 
community  interest  and  not  to  take  under  the 
will  relieved  tb«  executors  of  the  duty  imposed 
on  them  by  the  second  subdivision  of  the  will, 
and  thus  whatever  would  have  been  required  to 
meet  this  obligation  remained  a  part  of  the  es- 
tate devised  to  said  executors  and  trustees,  and 
it  was  the  intention  of  said  testator  that  it 
should  so  remain  and  be  disposed  of  under  the 
terms  of  said  will  as  a  part  of  his  estate,  and  he 
did  not  intend  that  it  should  descend  to  his 
heirs. 

"(e)  The  election  by  the  court  for  those  pro- 
vided for  in  fourth  subdivision  of  the  wiU  bad  a 
like  effect  on  the  provision  there  made  for  them, 
and  whatever  would  have  been  required  to  cany 
out  this  bequest  was  intended  after  such  election 
to  remain  a  part  of  the  estate  to  be  disposed  of 
under  the  will." 

The  will  of  J.  B.  Couts  la  to  be  found  In 
the  case  of  Coats  v.  Holland  et  al.,  48  Tex. 
Civ.  App.  476,  107  S.  W,  913,  writ  of  error 
denied  110  8.  W.  xlll,  and  we  will  not  en- 
large this  opinion  by  Including  the  docu- 
ment herein. 

The  contentions  of  appellants  to  sustain 
their  asserted  cause  of  action  are  contained 
in  the  proposition  under  the  first  assign- 
ment of  error,  to  wit: 

"The  whole  of  testator's  estate  having  been 
devised  to  ezecntors,  upon  executorial  trusts,  the 
interest  of  Weatherford  College  and  the  grnnd- 
cbildren  is  a  mere  executory  interest,  which  will 
not  ripen  into  an  estate  and  become  vested,  if  at 
all,  until  the  expiration  of  20  years  from  the 
date  of  testator's  death,  and  there  being  no  ex- 
press or  implied  devise  of  the  intermediate  rents 
and  income,  and  no  trust  to  accumulate  the 
same  and  add  it  to  the  corpus  to  testator's  es- 
tate, it  vests,  as  it  accrues,  in  appellants  and 
Mrs.  Margaret  Moseley,  as  testator's  heirs  at 
law;  and  appellants  are  entitled  to  an  account- 
ing for  their  portion  thereof.  For  convenience, 
we  present  the  points  involved  under  separate 
heads: 

"(1)  Item  1  of  said  will  vests  in  testator's  ex- 
ecutors a  fee-simple  title  to  bis  whole  estate. 

"(2)  It  is  essential  to  the  execution  of  the 
trusts  imposed  upon  testator's  executors  that  the 
fe»-8impie  title  to  his  whole  estate  be  vested  in 
them. 

"(3)  The  trusts  imposed  upon  testator's  execu- 
tors were  mere  executorial  trusts,  and  not  testa- 
mentary trusts. 

"(4)  There  is  no  language  in  testator's  will 
that  can  be  construed  as  a  devise  to  Weather- 
ford  College  and  his  grandchildren  of  any  estate, 
legal  or  equitable,  but  their  interest  is  a  mere 
contingent  or  executory  interest,  which  will  not 
ripen  into  an  estate  and  become  vested,  if  at  all, 
until  the  expiration  of  20  years  from  the  date 
of    testator's   death. 

"(5)  There  being  no  express  or  implied  devise 
of  the  income  from  said  estate,  pending  the 
executory  devise  to  Weatherford  College  and  the 
grandchildren,  and  no  trust  to  accumulate  and 
add  .the  same  to  the  corpus  of  testator's  estate, 


it  win  not  pass  nnder  the  clause  disposing  of 
the  remainder  of  testator's  estate  at  the  expira- 
tion of  20  years,  and  is  therefore  undisposed 
of,  and  vests,  as  it  accrues,  in  appellants  and 
Mrs.  Margaret  Moseley,  as  testator's  heirs  at 
law,  and  appellants  are  entitled  to  an  account- 
ing for  their  portion  thereof." 

[1-4]  We  agree  with  appellants  that  Item 
1  of  the  deceased's  will  by  appropriate  lan- 
guage vests  a  fee-simple  title  to  'his  whole 
estate  In  the  executors  and  trustees,  and 
that  it  was  essential  to  the  proper  execu- 
tion of  the  trust  Imposed  that  such  title 
should  be  vested  In  them,  to  last  until  the 
expiration  of  the  20-year  period,  and  the 
completion  of  the  terms  of  the  trust.  By 
said  Item  1,  during  this  time,  said  executors 
and  trustees  were  expressly  authorized  and 
required  to  make  sales,  either  public  or  pri- 
vate, of  any  of  the  property  of  the  estate, 
when  deemed  necessary  by  thera  to  carry 
out  the  purposes  of  the  will.  i"The  power 
Implied  to  sell  is  to  sell  the  whole  title,  re- 
quiring, as  a  condition  precedent,  a  fee- 
simple  estate."  Kirkland  v.  Cox,  94  111. 
415,  cited  and  quoted  from  in  Dulin  v. 
Moore,  9«  Tex.  135,  70  S.  W.  742;  Potter  v. 
Couch.  141  U.  S.  206,  11  Sup.  Ct.  1005,  35  h. 
Ed.  721.  In  the  will  to  be  construed  by  us 
the  express  power  Is  given  the  trustees  to 
sell  such  portion  of  the  estate  as  they  may 
deem  necessary  to  carry  out  the  purposes 
of  the  Imposed  trust  But  we  think  It  is 
a  reasonable  construction  of  the  will  that  It 
was  the  evident  intention  of  the  testator, 
as  held  by  the  trial  court,  to  Include  In  the 
estate  so  devised  and  bequeathed  to  the 
trustees,  not  only  the  corpus  of  the  proper- 
ty, but  the  Income  and  revenues  derived 
therefrom,  for  the  trustees  were  empower- 
ed, and  it  was  made  their  duty, 
"to  loan  on  security  deemed  sufficient  by  them, 
or  invest  aU  [emphasis  ours]  moneys  coming  to 
their  hands  from  time  to  time  belonging  to  said 
estate,  provided  the  same  may  not  be  needed  for 
the  purposes  herein  specified." 

"The  presumption  is  that  the  testator  intended 
to  dispose  of  his  entire  estate,  and  not  to  die 
intestate  either  as  to  the  whole  or  as  to  any  part 
thereof,  and  the  will  should  be  so  construed,  un- 
less this  presumption  is  clearly  rebutted  by  the 
provisions  of  the  will  or  by  evidence  to  the  con- 
trary. •  •  •  The  presumption  against  par- 
tial intestacy,  however,  arises  only  where  the 
intention  to  pass  the  whole  estate  is  expressed  in 
some  form,  and  it  cannot  avail  where  the  lan- 
guage used  by  the  testator  is  plain  and  unam- 
biguous." 

See  40  Cyc.  pp.  1409  to  1411,  and  notes 
thereunder;  Borland  on  Wills  and  Con- 
struction, p.  326,  S  116;  1  Schouleron  Wills, 
Executors  and  Administrators,  $  490. 

[5]  By  the  terms  of  the  will,  item  8,  the 
executors  and  trustees  named,  In  whose 
Judgment,  discretion,  and  honesty  the  testa- 
tor evidently  reposed  great  confidence,  were 
made  umpires  to  decide  "all  doubtful  ques- 
tions of  construction  In  the  Interpretation 
of  said  will  *  •  •  according  to  thelt 
best  Judgment  •  •  ♦  without  resort  to 
the  courts."  In  Couts  t.  Holland  et  al.,  48 
Tex.  Civ.  App.  476,  107  S.  W.  913,  writ  d«- 
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nled,  110  S.  W.  ziii,  It  Is  beld  that  this  pro- 
vision authorized  the  trustees  to  determine 
what  property  the  will  applies  to,  and  what 
it  does  not,  and  does  not  limit  them  to  a  de- 
termination of  what  disposition  was  intend- 
ed to  be  made  of  property  to  which  It  clear- 
ly applies.  In  Thompson  on  Wills,  |  432, 
where  the  last-mentioned  case  is  cited  with 
approval,'  it  is  said : 

"It  is  not  nnusual  for  the  testator  to  provide 
in  his  will  that  all  questions  relative  to  the 
construction  thereof  are  to  be  submitted  to  a 
certain  designated  person  or  persons,  such  as 
his  executors,  who  shall  act  as  umpire  or  arbi- 
trator, and  whose  decision,  if  fairly  and  hon- 
estly made,  will  be  final  and  binding  on  all  par- 
ties interested." 

In  the  Instant  case  the  chosen  umpires 
have  construed  the  wUl  so  as  to  include 
within  the  estate  devised  and  bequeathed  to 
them  In  trust  the  Income  as  well  as  the  cor- 
pus of  the  ebtate.  Since  we  do  not  feel  justi- 
fied In  holding  that  the  conclusion  reached  by 
I  the  executors  and  trustees  upon  this  point 
was  not  fairly  and  honestly  made,  and 
reasonably  to  be  predicated  upon  the  terms  of 
the  will  taken  as  a  whole.  It  follows  that  we 
are  not  authorized,  under  the  authorities,  to 
overrule  their  decision.  Of  course,  If  the  de- 
cision made  by  the  trustees  evidenced  a  gross 
departure  from  the  manifest  Intent  of  the  tes- 
tator as  disclosed  In  the  will,  then  It  could 
not  be  said  that  such  decision  was  the  result 
of  an  honest  endeavor  to  find  that  Intent,  as 
held  In  Pray  et  al.  v.  Belt  et  al.,  1  Pet.  (U.  S.) 
670,  7  L.  Ed.  309.  But  we  do  not  find  such  a 
condition  to  exist  here,  and  are  of  the  opin- 
ion that  said  conclusion  reached  by  the  trus- 
tees, upon  a  question  Involving  the  proper 
construction  of  the  terms  used  by  the  tes- 
tator. Is  one  reasonably  reached  and  deduced 
from  the  language  used. 

[6-t]  The  evidence  discloses  that  the  sur- 
viving wife  Of  testator,  who  was  the  second 
wife  and  not  the  mother  of  his  children,  elec- 
ted to  claim  her  share  of  the  community  es- 
tate of  herself  and  deceased  husband,  rather 
than  to  take  under  the  will,  and  that  under 
said  election  she  was  shown  to  b6  entitled  to 
and  the  trustees  and  executors  paid  her  some 
$84,000.  The  appellants  urge  that  they  are 
entitled  to  a  division  of  so  much  of  the  es- 
tate as  would  have  been  required  to  satisfy 
the  trust  provided  under  Item  2  of  the  will, 
which  stipulated  that  the  trustees  should  pro- 
vide the  wife  or  widow  with  a  suitable  fur- 
nished home  in  Weatherford,  and  a  horse 
and  buggy  and  a  milch  cow,  and  pay  her 
$125  per  month  so  long  as  she  might  live; 
that  at  least  as  to  this  extent  and  Interest 
the  testator  must  be  beld  to  have  died  intes- 
tate. It  is  evident  to  us  that  the  Intent  of 
the  testator  was  to  provide  for  the  support  of 
his  widow,  and  to  safeguard  her  against  want 
and  poverty  after  his  death.  But  it  is  also 
true  that  the  testator  must  be  beld  to  have 
known  that  a  considerable  portion  of  the  es- 
tate whldb  he  sought  to  vest  In  trust  la  the 


trustees  consisted  of  tbe  community  estate  of 
himself  and  his  wife.  It  must  be  presumed 
that  he  knew  the  law,  and  realized  that  his 
surviving  wife  would  have  the  right  to  elect 
whether  she  should  take  under  the  will  or 
claim  her  Interest  In  the  community  estate  j 
under  the  law.  She  could  not  do  both,  as  Is 
decided  In  Couts  v.  Holland  et  aL,  supra.  In 
item  5  the  testator  provides  that: 

"After  all  my  just  debts  shall  have  been  paid 
and  all  reasonable  expenses  incident  to  the  man- 
agement of  said  estate,  including  reasonable 
compensation  to  said  trustees  for  their  services 
from  year  to  year,  shall  have  been  deducted,  and 
after  the  special  charges  made  against  the  es- 
tate in  items  2,  3,  and  4  shall  have  been  paid 
and  provided  for,  the  remainder  of  my  said  es- 
tate shall,  at  the  expiration  of  twenty  years 
from  my  death,  be  disposed  of  by  said  trustees,  I 
as  follows:  One-fourth  part  thereof  shall  go  to 
the  trustees  of  the  Weatherford  College,  as  an 
endowment  for  that  institution  of  learning,  and 
the  rest  shall  be  equally  divided  between  my 
grandchildren,  then  living,  who  shall  take  per 
capita  and  not  per  stirpes,  but  if  any  of  my 
grandchildren  should  then  be  dead,  leaving  child 
or  children  surviving,  such  child  or  children  shall 
take  per  stirpes,  the  same,  and  to  he  treated  in 
the  division  as  a  living  grandchild." 

Where  the  residue  of  testator's  proimrty  Is 
given  by  will,  every  presumption  is  to  be 
made  that  no  Intestacy  was  designed.  Duf- 
field  V.  Morris,  8  Watte  &  S,  (Pa.)  348;  Welsh 
T.  Gist,  101  Md.  606,-61  Atl.  665.  A  residuary 
clause  is  presumed  to  cover  an  InetTectual 
bequest.  O'Ctonnor  v.  Murphy,  147  CaL  148, 
81  Pac.  406;  Lawrence  v.  Barber,  116  Wis. 
294,  93  N.  W.  80.  And  in  order  to  exclude  I 
such  bequeste  the  Intent  so  to  do  must  appear 
from  appropriate  language  or  be  a  clear  im- 
plication. No  presumption  of  Intent  to  die 
Intestate  as  to  any  part  of  the  property  Is  to 
be  made  where  the  testator's  words  as  found 
In  his  will  here  can  fairly  be  construed  to  dis- 
pose of  the  whole  of  It  Hoflus  v.  Boflns,  92 
Pa.  305;  Raudenbach'a  Appeal,  87  Pa.  51; 
Coleman  v.  Jackson,  126  S.  W.  1179,  writ  de- 
nied. Therefore  we  are  of  the  opinion  tbat 
we  cannot  disturb  the  construction  pnt  on 
this  clause  of  the  will  by  the  trustees  that  It 
was  the  Intention  of  the  testator,  in  the  event 
that  It  should  not  become  necessary  to  meet 
the  charges  and  pay  out  the  funds  provided 
for  the  care  and  support  of  the  surviving 
wife,  by  reason  of  said  wife's  election  to  take 
under  the  law  rather  than  under  the  wlU, 
that  the  amounts  so  provided  for  sadi  sup- 
port and  care  revert  to  and  beoome  a  part  of 
the  unexpended  estate  under  the  trust. 

[9]  It  further  appears  that  testator's  first 
wife  left  a  will  making  the  testator  the  sole 
beneficiary;  tbat  snbseqnent  to  testator's 
death  the  children  of  the  testator  and  fals 
first  wife  brought  suit  to  set  aside  the  will  of 
their  mother  In  which  her  interest  In  the 
community  estate  had  been  devised  and  be- 
queathed to  their  father.  Said  suit  was  de- 
fended by  the  executors,  who  prevailed  in  the 
lower  court  and  in  the  Court  of  Civil  Ap- 
peals, but  a  writ  of  error  was  granted  by  the 
Supreme  Court,  and  the  will  was  set  asldoi 
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Holland  et  $0.  r.  Gouts  et  aL.  42  Tez.  CIt. 
Ak>.  516,  98  S.  W.  288.  In  tbfi  partltton  snit 
wMch  followed,  tbe  trial  court  on  behalf  of 
the  two  children,  Martha  Pntman  and  J.  R. 
Oonts,  Jr.,  who  were  both  non  compos  mentis 
and  represented  by  guardians,  elected  for 
them  to  take  nnder  tbe  law  as  heirs  of  their 
deceased  mother,  whose  will  had  been  set 
aside,  rather  than  to  take  under  the  will  of 
their  father.  It  is  urged  by  appeUants  that 
the  amounts  provided  In  this  will  under  item 
4  tor  the  support  of  these  two  children,  not 
being  used  for  the  purpose  designated,  the  be- 
onestB  lapse,  and  that  as  to  this  portion  of 
the  estate  the  testator  must  be  held  to  hare 
died  Intestate;  but  for  the  reasons  given  In 
the  discussion  of  the  charge  under  Item  2,  we 
do  not  feel  that  the  contention  should  be  sus- 
tained. 

We  think  It  is  a  reaaonable  constmction  of 
the  will  that  the  testator  meant  to  carve  out 
of  the  estate  only  so  mu<!h  Dtereof  as  should 
be  found  necessary  to  provide  for  the  sup- 
port of  the  BurvlTlng  widow  and  the  two  help- 
less children  named,  and  tliat  the  whole  of 
the  estate  after  the  charges  mentioned  had 
been  satlsfled  should  be  vested  at  the  expira- 
tion of  the  20  years  In  the  grandchildren  and 
Weatherford  College. 

For  the  reasons  given,  all  assignments  are 
overruled,  and  the  Judgment  of  the  trial 
court  Is  hereby  In  all  things  affinaed. 

CONNER,  C  J.,  not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 


HIX  et  aL  v.  TOMLINSON.    (No.  8787.) 

(Cionrt  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  24,  1917.) 

1.  BBOKESS    «=386(8)— ^lOHT    TO    ColOCISSIOlf 

— Evidence— SurriciENOY. 
Evidence  held  to  anstain  verdict  (or  broker 
for  tbe  full  amount  of  commission  claimed. 

2.  Bbokkbs  Qs>63(1)— Right  to  Gomiossion— 
Default  of  Pbincipai. 

If  a  broker  produced  a  buyer  ready,  will- 
ing, and  able  to  bay,  and  failure  to  conaummate 
the  deal  was  due  to  the  refusal  of  his  principal, 
he  could  recover  the  agreed  commission. 
a.  Novation  *=a7— What  Gonstituteb. 

Where  defendant  agreed  to  pay  a  broker  a 
certain  commission  and  later  the  broker  agreed 
to  accept  a  smaller  commission  if  he  would 
sign  contract  before  a  certain  hour  and  defend- 
ant failed  to  sign  it,  there  was  no  novation. 
4.  Novation  4=al2— PassuMPTiona. 

A  novation  which  does  not  clearly  appear 
will  not  be  presumed. 
6.  Novation  «=»12— BuBDnN  of  PbooFf. 

The  harden  of  pleading  and  proof  rests  upon 
Mm  who  would  rely  on  a  novation. 
&  Affkai.  and  Ebbob  «=3l062((9— Habmuesb 
Bbbob. 

Where  a  broker  sued  for  an  agreed  commis- 
sion, and  tbe  defendant  answered  that  there  was 
a  new  contract  for  a  smaller  amount  but  tiiat 
the  jpnrchaser  refused  to  consummate**  it,  and 
the  jury  found  in  favor  of  the  original  contract, 
whether  the  second  agreement  was  made,  and 
whether  it  was  made  on  condition,  was  immate- 


rial, and  wror  in  form  of  instruction  submit- 
ting  the   issue  of  tiie  second   agreement  was 

harmless. 

Appeal  from  Jones  County  Court;  J.  F. 
Lindsey,  Judge. 

Action  by  W.  R.  Tomllnson  against  J.  M. 
and  J.  O.  Hix.  Judgment  for  plaintiff,  and 
defendants  api)eal.    Affirmed. 

a  T.  Brooks,  of  Anson,  and  3.  P.  Stin- 
son,  of  Abilene,  for  appellants.  Joe  C.  Han- 
del and  C.  P.  Chastaln,  both  at  HamUn,  f<xr 
appellee. 

BUCK,  J.  This  suit  was  filed  by  W.  B. 
Tomllnson,  a  real  estate  brok»,  against  J. 
M.  and  J.  O.  Hlx  to  collect  a  commission 
of  1700  alleged  to  be  due  by  rer.son  of  plain- 
tiff's employment  by  defendants  to  sell  or  ex- 
change certain  ranch  property  In  Sterling 
county,  Tex.,  and  plaintiff  alleged  that  he  had 
procured  a  purchaser  for  the  ranch  who  was 
ready,  able,  and  willing  to  purchase  said 
ranch  upon  the  terms  and  conditions  agreed 
upon  and  stipulated  by  defendants;  that  de- 
fendants failed  and  refused  to  convey  the 
land  to  the  party  who  was  so  procured  as  a 
purchaser  by  plaintiff^  and  failed  and  refus- 
ed to  pay  said  commission  to  plaintiff.  De- 
fendants answered  by  way  of  general  demur- 
rer, special  exceptions,  and  general  denial, 
and  specially  pleaded  that  defendants  agreed 
to  pay  plaintiff  the  sum  of  |400,  provided  he 
effected  the  exchange  of  lands,  and  that  tbe 
prospective  purchaser  failed  and  refused  to 
enter  Into  the  contract  of  exchange,  though 
defendants  were  willing  so  to  do.  The  cause 
was  submitted  to  a  jury  on  special  issues, 
which  were  answered  In  favor  of  plaintiff, 
and  from  a  judgment  for  plaintiff  in  the  sum 
of  $700,  with  legal  Interest  from  date  of  Judg- 
ment, defendants  have  appealed. 

The  evidence  discloses  that  the  defendants, 
father  and  son,  owned  a  ranch  In  Sterling 
county,  against  which  there  was  an  Indebted- 
ness of  15,000  to  the  state  and  $3,000  to  a 
private  Individual;  that  H.  B.  Lewis  owned 
a  farm  of  1,000  acres  near  Hamlin,  Jones 
county;  that  through  the  efforts  of  plaintiff 
the  owners  of  the  ranch  and  the  owner  of  the 
farm  were  brought  together;  and  that  finally 
the  defendants  and  Lewis  agreed  upon  the 
terms  of  an  exchange,  to  wit,  that  Lewis 
was  to  give  his  farm,  assume  tbe  Indebted- 
ness of  111,000  on  the  ranch,  and  pay  $3,000 
in  cash.  These  terms  and  the  price  of  the 
ranch  were  the  terms  and  price  stipulated  by 
defendants,  and  that  defendants  were  willing 
to  close  the  deal  ujKtn  these  terms,  provided 
plaintiff  would  agree  to  accept  a  commission 
of  $250  Instead  of  $700,  which  latter  amount 
they  had  agreed  to  pay  in  tbe  way  of  com- 
mission at  the  time  they  listed  tbe  ranch 
property  with  plaintiff.  Plaintiff  refused  to 
accept  the  reduction  In  his  commission,  and 
Lewis  stated  that  he  had  nothing  to  do  with 
the  payment  of  the  commission,  and  would 
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give  defendants  until  sundown  of  the  fol- 
lowing day  to  close  the  trade.  Upon  the  re- 
turn of  plaintiff  and  one  of  the  defendants 
•from  an  Inspeetlon  of  the  ranch  to  their  home 
in  Hamlin,  plaintiff  called  upon  the  son,  J. 
O.  Hlx,  several  times,  urging  him  to  close 
the  deal;  but  J.  O.  Hlx  declined  to  do  so  un- 
less plaintiff  would  accept  ?250  In  full  for  the 
commission  due  him  from  the  defendants. 
This  plalutifi!  refused  to  do.  He  then  went 
to  see  the  father,  J.  M.  Hlx,  and,  after  talk- 
ing with  him  some  time,  plaintiff  agreed, 
as  a  compromise,  to  accept  $400  as  his  com- 
mission, provided  the  defendants  would  sign 
the  contract  of  exchange,  already  prepared, 
before  sundown  of  that  day,  telling  hlin  that 
when  the  sun  went  down  Lewis  would  be  re- 
lieved from  his  agreement  to  trade.  J.  M.  Hlx 
refused  to  sign  the  contract  at  that  time, 
though  plaintiff  told  blm  that,  if  Lewis  re- 
fused to  renew  the  trade  on  the  next  day,  de- 
fendants would  owe  him  (plaintiff)  the  $700, 
which  be  claimed  they  had  agreed  to  pay 
him.  On  the  day  following  this  last  conver- 
sation between  plaintiff  and  J.  M.  Hlx,  all 
parties  met  in  Hamlin,  went  to  a  lawyer's 
office,  and  Hlx  agreed  to  sign  the  contract  of 
exchange;  but  Lewi's  declined  to  do  so,  and 
the  trade  was  not  made. 

The  jury  found  that  defendants  had  agreed 
to  pay  plaintiff  $700  as  a  coiumlssiou  for  his 
services  in  procuring  an  exchange  of  lands 
with  H.  B.  Lewis  on  the  terms  and  condi- 
tions stipulated  by  the  defendants;  that  Lew- 
Is  accepted  the  proposition  of  defendants  for 
the  exchange  of  lands  with  them,  and  he  was 
ready,  able,  and  willing  to  fulfill  the  terms 
of  the  trade  stipulated  by  defendants;  that 
plaintiff  entered  into  a  second  agreement 
with  defendants  to  accept  $400  for  his  servic- 
es, provided  "that  defendants  would  sign  said 
contract  before  a  certain  time  limit  expired." 
There  is  evidence  in  the  record  that  J.  O. 
Hlx,  at  the  time  and  before  he,  in  company 
with  plaintiff,  went  to  show  Lewis  the  ranch, 
stated  that  he  would  not  pay  $700  in  the  way 
of  commission;  that  $700  was  too  much;  that 
he  would  pay  $250.  Plaintiff  insisted  that,  if 
the  trade  was  made,  defendants  would  have 
to  pay  $700,  as  they  promised  to  do,  and  the 
controversy  was  left  In  this  attitude  during 
the  trip  to  the  ranch  until  the  final  agree- 
ment of  the  defendants  and  Lewis  as  to  the 
terms  of  the  trade,  at  which  time  defendants 
refused  to  consummate  the  deal  unless  plain- 
tiff would  reduce  his  claim  for  commission 
to  $250. 

[1,2]  We  think  the  evidence  is  sufficient 
to  sustain  the  finding  of  the  jury  upon  all  the 
Issues  submitted  to  them,  and  that  therefore 
we  must  find  that  defendants  promised  to 
pay  $700  as  a  commission  for  the  exchange 
of  lands  with  Lewis,  that  plaintiff  procured 
a  purchaser  who  was  ready,  able,  and  willing 
to  comply  with  the  terms  stipulated  by  defend- 
ants, and  that  defendants  refused  to  con- 
sunmiate  the  trade  on  such  terms.  Hence  It 
must  be  held  that,  U  the  failure  to  consum- 


mate the  deal  was-  due  to  the  refusal  ot  the 
defendants  to  make  the  trade,  at  that  time 
plaintiff  had  earned  and  was  entitled  to  tlie 
commission  which  defendants  had  promised  to 
pay  him.    Goodwin  v.  Gunter,  186  S.  W.  295. 

[3]  Appellants  insist,  however,  that  plain- 
tiff is  not  entitled  to  recover,  because  the 
evidence  shows  that  he  agreed  with  one  of 
the  defendants  to  accept  $400  as  a  commls- 
sion,  and  that  thereafter  defendants  ex- 
pressed a  willingness  to  carry  out  the  tenns 
of  the  deal  and  were  prevented  from  so  doing 
by  the  refusal  of  Lewis.  The  testimony  of 
plaintiff  on  this  issue  is  to  the  effect  that  be 
agreed  with  J.  M.  Hlx  to  accept  $400,  "as  a 
compromise,"  provided  Hlx  would  sign  the 
contract  before  sundown  of  that  day.  This 
Hlx  refused'  to  do.  Hence  it  cannot  be  held 
that  the  agreement  by  plaintiff,  under  the 
circumstances  disclosed,  to  accept  $400  in 
lieu  of  the  $700  claimed,  was  a  novation  of 
the  contract  and  agreement  theretofore  made 
between  plaintiff  and  defendants  with  refer- 
ence to  the  amount  of  conunission  to  be  paid. 
Plaintiff  testified  that,  at  the  time  of  bU 
agreement  to  accept  the  $400,  he  stipulated 
that  defendant  J.  M.  Hlx  should  sign  tlie 
contract  before  sundown  of  tltat  day;  tbat 
he  stated  further  to  Hlx  that,  if  on  the  next 
day  Lewis  refused  to  renew  his  acceptance  of 
defendants'  terms,  he  (plaintiff)  would  be  en- 
titled to  and  would  claim  the  $700  prerlously 
promised  by  defendants  In  the  way  of  com- 
mission. 

29  Cyc.  1X34,  says: 

"Novation  may  be  affected  in  three  ways:  (1) 
By  the  substitation  of  a  new  obligatioii  between 
the  same  parties,  with  intent  to  extinguish  the 
old  obligation  ;  (2)  by  the  substitution  of  a  tkfw 
debtor  in  the  place  of  the  old  one,  with  intent  to 
release  the  latter;  (3)  by  the  sabstitotion  of 
a  new  creditor  in  the  place  of  the  old  one,  with 
intent  to  transfer  the  rights  of  the  latter  to  the 
former." 

The  same  authority,  on  page  1138,  express- 
es the  law  with  reference  to  the  question 
now  under  consideration  in  the  following 
words: 

"But  no  extinguishment  is  wrought  if  the  ar- 
rangement is  conditional,  and  the  conditions  are 
not  fully  complied  with." 

[4,  S]  A  novation  which  does  not  clearly 
appear  will  not  be  presumed.  Scott  v.  Atchi- 
son, 36  Tex.  76,  80;  Id..  38  Tex.  385,  390. 
Moreover,  we  are  of  the  opinion  that  defetid- 
ants'  answer  is  insufficient  to  constitute  a 
plea  of  novation.  The  burden  of  pleading 
and  proof  rests  upon  him  who  would  rely  on 
a  novation.    29  Cyc.  1139  A. 

[8]  Complaint  is  made  of  the  form  of  the 
submission  of  special  Issue  No.  7,  which  is 
as  follows: 

"If  you  answer  special  issue  No.  6,  'Yes,'  then 
state  the  condition  upon  which  said  second 
agreement  was  made  by  the  plaintiff." 

It  is  urged  tbat  it  was  error  to  submit  the 
issue  in  this  form,  because  the  same  was 
upon  the  weight  of  the  evidence  and  led  the 
Jury  to  believe  that  there  was  a  condition 
upon    which    said    agreement    was    made. 
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WbUe  we  are  of  tHe  opinion  that  the  objec- 
tion made  by  defendants  below  to  tbe  form 
of  this  submission,  to  the  effect  that  the 
same  was  leading  In  its  character,  is  well 
taken,  yet  we  are  of  the  opinion  that  tbe 
evidence  amply  sustains  the  findings  of  the 
Jury  in  answer  to  the  Issues  1  to  5,  Inclusive, 
and  that  therefore  the  answers  to  Issues  6 
and  7  become  immaterial.  If  plaintiff  had 
procured  a  purchaser  ready,  able,  and  wlll- 
ing  to  close  tbe  deal  for  the  ranch  on  the 
terms  stipulated  by  defendants,  and  defend- 
unts  refused  without  Just  cause  to  convey 
^e  property  In  compliance  with  the  terms 
of  the  agreement,  and  defendants  had  agreed 
to  pay  plaintiff  the  fuU  $700,  all  of  which 
the  Jury  found  in  response  to  the  five  issues 
mentioDed,  then  it  would  become  immaterial 
that  subsequently  plaintiff  agreed  to  accept 
$400  as  th6  basis  of  his  commission,  and  it 
would  also  become  immaterial  as  to  the 
terms  of  conditions,  if  any,  upon  which  he 
agreed  to  accept  said  less  amount  Indeed, 
In  the  absence  of  a  consideration  moving  to 
plaintiff  to  sustain  tbe  imexecuted  claimed 
second  agreement,  the  same,  while  still  ex- 
ecutory, would  not  be  binding  upon  plaintiff. 
Anaon  on  Contracts  (2d  Ed.)  p.  Ill,  and  notes 
thereunder;  1  Elliott  on  Contracts,  i  217, 
and  cases  cited. 

Hence  we  conclude  that  there  is  no  preju- 
dicial error  presented  in  any  of  appellant's 
assignments,  and  that,  all  assignments  should 
be  overruled,  and  the  Judgment  affirmed. 

CONKER,  C.  J.,  not  sitting,  serving  on  writ 
of  error  committee  at  Austin. 


PETERSON  V.  GRAHAM-BROWN  SHOE 
CO.     (No.  5957.) 

(Court  of  CSvil  Appeals  of  Texas.    San  Antonuk 

Jan.  23,  1918.     Rehearing  Denied 

Feb.  20,  1918.) 

1.  Pleading     <3=5»293— Vebification— "Open 
AcconuT"— What  Constitdtes. 

Id  view  of  Vemon's  Sayles"  Ann.  Civ.  St. 
1914,  art  3712,  requiring  a  verified  denial  in 
suit  on  "open  account"  supported  by  afndavit, 
the  mere  fact  that  the  account  sued  on  cousist- 
ed  of  a  single  tranBaction  did  not  show  that  it 
was  not  an  open  account 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Open  Ac- 
count] 

2.  Appeal  and  Ebbob   ®=»204(5)— Scope  of 
Beview— Pbeseevation  of  Exceptions. 

Assignment  of  error,  objecting  to  the  form 
of  the  affidavit  allenng  that  the  account  sued 
OB  under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  3712,  was  as  stated,  with  all  "lawful  off- 
sets," is  not  reviewable,  in  the  absence  of  objec- 
vit  shall  eaiploy  the  words  "just  and  lavfful  off- 
sets," is  not  reviewable,  in  the  absence  of  objec- 
tion to  tbe  admission  oi  the  account  In  evidence. 
.3.  AccouHT,  Action  on  $=30(2)  —  Vebified 
Denial — Sufficiency. 
In  action   on  open   account,  a  verified  an- 
tmcr  containing  a  general  denial,  a  special  de- 
nial of  es«h  item  of  the  aoconnt,  and  a  denial 


of  indebtedness  did  not  comply  with  Vernon's 
Sajles'  Ann.  Civ.  St  1914,  art  3712,  and  did 
not  overcome  the  prima  facie  case  made  by 
plaintiff's  sworn  account 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;  John  H.  Clark,  Judge. 

Action  by  tbe  Graham-Brown  Shoe  Om- 
pany  against  C.  T.  Peterson.  Judgment  for 
plaintiff,  and  defendant .  appeals.     Affirmed. 

McCoUom  Burnett  of  San  Antonio,  for  ap- 
pellant. W.  H.  Kennon  and  H.  A.  Hirsch- 
berg,  both  of  San  Antonio,  for  appellee. 

SWEARINGEN,  J.  This  Is  a  suit  upon  an 
open  account  by  Graham-Brown  Shoe  Com- 
pany, appellee,  against  C.  T.  Peterson,  ap- 
pellant for  $267.22.  The  cause  was  .submit- 
ted to  the  court  without  a  Jury  and  Judgment 
rendered  in  favor  of  appellee  for  the  alleged 
amount    Appellee  alleged: 

"That  heretofore,  to  wit,  on  or  about  the  31st 
day  of  October,  A.  D.  1916,  the  plaintiff  gold 
and  delivered  to  the  defendant  at  his  special  in- 
stance certain  goods,  wares,  and  mercbandiee 
specified  in  tbe  duly  itemised  and  verified  ac- 
count hereto  annexed,  marlced  'Exhibit  A,'  and 
made  a  part  of  this  petition,  and  the  defendant 
promised  and  agreed  to  pay  plaintiff  on  demand 
tbe  reasonable  market  value  of  said  goods,  and 
the  amount  charged  in  said  account  mentioned 
is  tbe  reasonable  market  value  thereof  at  the 
time  of  such  sale  and  delivery,  to  the  total 
amount  of  $269.40.  That  defendant  is  entitled 
to  and  has  received  credit  for  merchandise  re- 
turned to  the  amount  of  $2.18,  leaving  a  bu  lance 
due  plaintiff  of  $267.22,  which  balance,  though 
often  requested,  defendant  has  failed  and  re- 
fused to  pay,  and  still  so  refuses,  to  plaintiff's 
damage  in  said  sum  of  $267.22." 

The  Exhibit  A,  referred  to  and  made  a 
part  of  the  petition,  is  as  follows: 

"Dallas,  Texas,  Dec.  12,  19ia 
"C.  T.  Peterson,   San  Antonio,  Texas,  in  ac- 
count with  Graham-Brown  Shoe  Company, 
Shoe  Manufacturers  and  Jobbers,  Market 
and  Elm  Streets. 

Oct    31.    30/Net $269.40 

"      30.    By  Mdae.  returned 2.18 

$267.22 
"Exhibit  A. 

"Graliam-Brown  Shoe  Co.,  Manufacturers  and 
Jobbers  of  Boots  and  Shoes,  Exclusive 
Agents  for  Hood  Rubber  Co.,  Cor,  Elm  & 
Market  Sts. 

"Dallas,  Texas,  Oct.  31,  1916. 
"Sold  to  C.  T.  Peterson,  San  Antonio,  Texas. 
Terms,  30  days  net 

797  72  Ladies'  Vici 1.25  90.00 

ns  36  Ladies'  Vici  Cong 1.2.5  45.00 

664  36  Ladies'  One  Strap 1.00  36.00 

736  36  I.«die8'  Blucher 1.40  50.40 

426  12  Men's   Vici   Blu 2.00  24.00 

425  12  Men's  G.  M.  Blu 2.00  24.00 


$200.40 


Dnplicate  Invoice. 
"State  of  Texas,  County  of  Dallas. 
•  "Before  me,  the  undersigned  authority,  on  this 
day  personally  appeared  -F.  H.  Kidd,  Agt  Gra- 
ham-Brown  Shoe  Company,  who  being  duly 
sworn  states  upon  oath  that  tbe  account  hereto 
attached  against  C.  T.  Peterson  agf;rcgating  the 
sum  of  two  hundred  and  sixty  seven  &  '-^/\oo 
dollars  is  within  his  knowledge  jast  and  true. 


4s»For  other  eases  see  satde  topte  and  KBT-NXTMBER  in  all  Key-Numbered  Digests  and  Indexes 
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that  it  la  due,  and  that  all  lawful  offsets,  pay- 
ments and  credits  haTe  been  allowed. 

"F.  H.  Kldd. 
"Subscribed  and  sworn  to  before  me  this  12tfa 
day  of  Dec  1916. 
"[Seal.]  W.  H.  Keller, 

"Notary  PabUc,  Dallas  County,  Texas." 

Appellant  did  not  file  a  written  denial  un- 
der oath,  stating  that  sncb  account  Is  not 
jnst  or  true  in  whole  or  in  part,  and,  if  In 
part  only,  stating  the  items  and  particulars 
which  are  unjust.  On  the  contrary,  the  an- 
swer admitted  that  the  items  were  purchas- 
ed at  the  prices  alleged;  that  all  the  Items 
of  the  account  alleged  were  delivered.  The 
answer  avera  that  great  delay  in  delivery 
and  failure  to  ship  other  goods  also  ordered 
caused  appellant  damages,  pleaded  in  off- 
set of  appellee's  demand.  The  (wly  evidence 
introduced  was  the  verified  account  offered 
by  appellee. 

[1]  The  first  assignment,  which  we  over- 
rule, is  that  the  court  erred  in  rendering  the 
judgment,  because,  as  appears  from  the  prop- 
osition, the  account,  being  a  single  transac- 
tion. Is  not  an  open  account  as  contemplated 
by  the  statute.  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  3712.  The  proposition  has 
been  determined  adversely  to  appellant's  con- 
tention: 

"It  is  true  that  it  was  but  a  single  purchase, 
but  this  does  not  prevent  it  from  constituting 
an  open  account.  The  account  in  question 
shows  a  sale  of  the  goods  by  appellee  to  appel- 
lant, stating  the  price  charged  therefor,  and  in 
every  particular  conforms  to  what  is  regarded 
by  ue  authorities  as  an  open  account;  and  was 
therefore,  when  properly  verified,  as  ;n  the  in- 
stant case,  prima  fade  evidence  upon  which  ap- 
pellee is  entitled  to  judgment,  in  the  absence  of 
proof  impeaching  its  validity  or  showing  its  in- 
correctness." Bockdale  Mercantile  Co.  ▼. 
Brown  Shoe  Co^  184  S.  W.  281;  Davidson  v. 
McCaU  Co.,  95  S.  W.  32. 

[2]  The  second  assignment  assails  the  cor- 
rectness of  the  judgment,  with  the  proposi- 
tion that  the  form  of  the  affidavit  does  not 
conform  to  the  statutory  requirement,  in 
that  the  word  "just"  preceding  the  words 
"and  lawful  offsets"  In  the  statute  (article 
3712)  is  omitted  from  the  affidavit  The 
contention  is  that  "just"  and  "lawful"  are 
not  synonymous  terms,  and  that  the  omis- 
sion of  the  word  "just"  is  fatal  to  the  affi- 
davit. This  assignment  does  not  complain 
of  the  order  of  the  court  overruling  an  ob- 
jection to  the  introduction  of  the  affidavit 
in  evidence  over  timely  objection;  hence  this 
assignment  does  not  present  for  our  considera- 
tion the  sufficiency  of  the  affidavit.  "The 
sufficiency  of  the  verification  of  the  account 
affects  merely  the  admissibility  of  the  ac- 
count in  evidence,  and  its  sufficiency  is  to  be 
questioned  by  an  objection  to  its  admission 
In  evidence."  1  Corpus  Juris,  667,  i  197, 
note  86,  citing  Elyton  Land  Co.  v.  Morgan, 
88  Ala.  484,  7  South.  249;  Ii0Cls:e  ▼.  Farley, 
41  Mich.  405, 1  N.  W.  965. 

If  the  form  of  the  affidavit  rendered  it 
InadmlsslUe  in  evldencB,  appellanb  could 
bare  objected  to  the  roliqg  of  the  qourt  ad- 


mitting it,  and  bronght  the  question  for  re- 
view by  a  pr«4)er  bill  of  exertions;  but  no 
error  Is  assigned  on  the  ruling  of  the  court 
which  admitted  the  affidavit  In  erldenoe. 
The  second  assignment  is  overruled. 

13]  The  third  assignment  complains  that 
the  Judgment  la  error,  because  appellant  fil- 
ed a  sworn  denial  of  the  Justness  and  truth 
of  the  account  all^;ed,  which  action,  under 
the  statute,  destroyed  the  effect  of  appellee's 
sworn  account  as  prima  facie  evidenoe,  and 
required  appellee  to  provo  allegations.  The 
affidavit  of  an^Uant  does  conform  to  the 
requirement  of  the  statute  (article  3712). 
Appellant's  affidavit  la: 

"0.  T.  Peterson,  the  defendant  in  the  above 
cause,  having  read  the  foregoing  answer,  makes 
oath  to  the  correctness  of  the  allegations  deny- 
ing the  Jnstness  of  the  account  sued  on' herein. 

"O.  T.  Peterson. 

"Sworn  to  and  subscribed  before  me  tlua  ths 
30th  day  of  December,  A.  D.  1916. 

"[Seal.]  T.  J.  Newton, 

"Notarv  Public  in  and  for  Bexar  County,  "Texas." 

IVom  tbla  affidavit  It  seems  that  appellant 
"makes  oath"  to  tlie  correctness  of  some- 
thing. What  la  it  that  appellant  swears  la 
correct?  The  answer  Is:  "The  allegations 
denying  the  justness  of  the  account  sued  on." 
What  are  those  allegations  denying  the  Jnstp 
ness  of  the  account?  "Hiere  are  three  sei^- 
arate  paragraphs  in  the  answer  containing 
allegations  denying  the  Justness  of  the  al- 
leged account  The  first  paragraph  Is  a  gen- 
eral denial  of  all  the  allegationB  In  appel- 
lee's petition.  The  second  paragrap/h  spe<iat- 
ly  denies  each  and  every  item  of  the  account 
sued  on,  and  says  the  same  Is  not  Just  tme^ 
due,  or  owing.    The  third  paragraph  is: 

"Defendant  neither  admits  nor  denies  purchas- 
ing the  merchandise  alleged  in  paragraphs  2 
and  3  of  plaintiff's  petition,  but  denies  owing 
plaintiff  anything  on  account  thereof  by  reason 
of  the  facts  hereinafter  stated." 

The  facts  thereafter  stated  in  the  answer 
eonstltute  appellant's  cross-action  for  dama- 
ges for  delay  In  shipment  and  failure  to 
deliver  other  goods.  It  thus  appears  that 
appellant's  affidavit  Is  not  definite  and  specif- 
ic, for  It  is  uncertain  which  "allegations  de- 
nying the  jnstness  of  the  account"  are  meant 
Neither  the  allegations  of  the  general  denial 
nor  of  the  special  denial  could  be  the  allega- 
tions referred  to  in  the  affidavit,  because  Xh^ 
are  admitted  to  be  untrue  In  the  third  para- 
graph of  the  answer,  wherein  It  is  alleged  that 
appellant  does  not  deny  tliat  he  purdttased  the 
goods  itemized  In  appellee's  account  but  ex- 
plains that  he  ought  not  to  pay  for  them  be- 
cause of  his  offset  We  must  thertfore  con- 
clude that  the  only  allegations  denying  the 
^tnqsa  of  appellee's  acooont  are  tbe 
allegations)  In  the  third  paragraph.  The  al- 
legations In  this  third  paragraph  admit  the 
correctness  of  the  account,  but  allege  the  ac- 
count unjust  because  of  an  offset  for  dam- 
ages alleged  by  <UK>eUant 

Appellant's  answer  was  not  sufficient  to 
deprive  appellee  of  the  statutory  right 
to   bare    iia   Trifled    account    tak«i    as 
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prima  fade  evMeBce.     Blackwell  Xhirbam 
Tobacco  Oo.  v.  Jacobs,  57  Tex.  Civ.  App.  295, 
122  S.  W.  66.    The  third  asslsnioent  Is  over- 
ruled. 
The  lodgment  Is  affirmed 


SBrEIiTON  ft  WEAK  v.  WOLFB  et  ux. 
(No.  8726.) 

(Court  of  Civil  Appeals  of  Texas.  Ft  Worth. 
Nov.  10,  1917.  On  Motion  for  Rehearintr,  Dec. 
15,  1917.  On  Second  Motion  for  Rehearing, 
Feb.  2,  19ia) 

1.  Removal  of  Causbs  €=»74  —  Akoitnt  in 
CoifTBovEBST— Amount  GLunan. 

Where  piaiTitiff,  after  filing  -petition  claim- 
ing $10,060  damages,  filed  an  amended  petition 
reducing  the  claim  to  ^,000,  nonresident  de- 
fendants' application  for  removal  to  federal 
court  was  properly  denied,  although  property 
attached  for  purpose  of  levying  under  orjgiaal 
petition  was  appraised  at  $10,0(X>  by  the  officer 
making  the  levy,  the  appraised  value  not  deter- 
mining the  jurisdiction,  although  the  property 
had  not  been  released  from  levy. 

2.  RsMOVAL  OF  Causes  «=975  —  Amount  in 
GoNXKovEBST— Amendment  of  Petition— 
NoncB. 

In  such  case,  where  notice  of  amendment 
was  given  within  five  days  as  required  by  Ver- 
non's Sayles'  Ann.  Civ.  St.  1014,  art  1821,  the 
amended  petition  became  efCectlve  against  de- 
fendant's right  of  removal,  although  petition 
for  removal  was  filed  before  notice  of  amend- 
ment was  served. 
8.  Hasteb  anb  Sesvant  «»278(11)— Dbfso- 

TIVE    APPUANOES   —    SUKFIOIENOT    OF    EVI- 
DENCE. 

Evidence  held  insufficient  to  sustain  allega- 
tion that  "gun"  used  by  intestate,  killed  by 
breakinc  «<  electric  witne  in  defendant's  glass 
factory,  was  in  an  unsafe  conditioo. 

4.  Afpeajl  and  Ebbob  «=3l062(l)— Submis- 
sion OF  Issues— Revbesible  Ebbob. 

Where  the  only  alleged  defects  in  the  gun 
used  by  a  servant  were  that  it  contataied  no 
guard  to  prevent  the  wire  used  in  cutting  glass 
from  flying  back  and  striking  him  in  the  event 
the  wire  should  break  while  the  current  was 
on,  and  that  the  dial  on  the  gun  was  out  of  or- 
der and  did  not  sliow  whether  the  current  was 
off  or  on,  submitting  issue  of  defective  sun  was 
reversible  error;  there  being  no  proof  that  gun 
could  have  been  provided  with  sucli  guard  or 
that  failure  ef  dial  to  register  caused  or  ccm- 
tributed  to  the  injury. 

5.  Masteb  and  Sebvant  9=3356  —  Assumed 
Risk — Available  undeb  Statute. 

W'here  defendants  did  not  contend  that  they 
were  subscribers  to  the  Employers'  Insurance 
AsBoaation,  under  Temon's  Sayles'  Ann.  Civ. 
St  1914,  art  524Sh,  or  had  been  precluded  from 
beconun^  such  by  article  5246hh,  the  court  prop- 
erly denied  to  them  the  defense  of  assumed  risk. 

6.  Masteb  and  Sebvant  ®=>101,  102(8)— De- 
OREB  OF  Cabb— How  Detebminbd. 

^niat  defendant  employers  were  operating 
their  glsas  factory  in  the  same  manner  and  us- 
ing and  furnishing  the  same  character  of  ma- 
chinery and  appliances  as  other  well-regulated 
concerns  would  not  relieve  them  from  liability 
if  they  failed  to  exercise  ordinary  care. 

On  Motion  for  Rehearing. 

7.  Appbal  and  Ebbob  «=972&— Assignment 

OF   EIBXOB— SUFFICIENOT. 

Defendants'  assignment  that  the  court  erred 
in  submitting  the  issue  as  to  defect  in  gun  used 
by   intestate  in   defendants'   glass  factory,   be- 


caoae  diere  was  no  testimony  to  show  that  the 

gun  was  defective,  although  general,  was  suffi- 
cient to  present  question  that  judgment  should 
be  reversed  because  of  submission  of  such  issue. 

8.  Masteb  and  Sebvant  «s»l06— Defbcittx 
Afpuancxb. 

If  the  absence  of  the  dial  did  not  contribute 
to  the  injury,  it  cannot  be  said  that  it  rendered 
the  gun  unsafe  for  the  partlCQlar  use  made  of 
it  by  the  servant 

On  Second  Motion  for  Rehearing. 

9.  Appeal   and    Ebbob   «=>882(14)— Invited 
Ebbob— Instbuctions. 

After  defendants  had  specifically  excepted  to 
the  portion  of  the  oliarge  submitting,  as  a  dis- 
tinct and  separate  basis  for  recovery,  the  defec- 
tive condition  of  the  ^n  used  by  tne  servant, 
they  did  not  waive  their  objection  by  requesting 
an  irastructiou  that,  if  defendants  exercised  ordi- 
nary care  to  furnish  a  reasonably  safe  place  in 
which  to  work  and  reasonably  safe  appliances, 
the  verdict  should  be  for  defendants. 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  £.  W.  Nicholson,  Judge. 

Action  by  J.  C.  Wolfe  and  wife  against 
Skelton  &  Wear,  a  partnership  firm,  com- 
posed of  h.  F.  Skelton  and  F.  E.  Wear.  Judg- 
ment for  plaintifTs,  and  defendants  appeal. 
Reversed  and  remanded. 

Martin,  BnlHngton,  Boone  ft  Humphrey,  of 
Wichita  Falls,  for  appeHants.  Weeks  ft 
Weeks,  of  Wichita  Falls,  for  appellees. 

DUNKLIN,  J.  L.  F.  Sk^ton  and  F.  E. 
Wear,  composing  the  partnership  firm  of 
Skelton  ft  Wear,  were  engaged  in  operating  a 
window  glass  factory  In  the  town  of  Wichita 
Falls,  Tex.  Chas.  D.  Wolfe,  one  of  their  em- 
ployes in  the  factory,  was  killed  by  coming 
in  contact  with  an  electric  wire.  This  suit 
was  Instituted  against  Skelton  ft  Wear  by 
3.  C.  Wolfe  and  wife,  the  parents  of  (jhas. 
D.  Wolfe,  to  recover  damages  occasioned  by 
the  loss  of  his  services,  it  being  alleged  that 
the  death  of  Chas.  D.  Wolfe  was  caused  by 
defendants'  negligence,  and  from  a  judgment 
in  favor  of  plaintiffs,  the  defendants  have 
appealed. 

Plaintiffs  alleged  that  they  resided  In 
Wichita  county,  Tex.;  that  defendant  Skel- 
ton resided  in  Okmulgee,  Okl.,  and  defendant 
Wear  resided  in  Kansas  City,  Mo.  In  their 
original  petition  plaintiffs  claimed  damages 
in  the  sum  of  $10,000.  At  the  time  that  pe- 
tition was  filed  plaintiff  also  filed  an  affida- 
vit In  which  it  was  stated  that  neither  of 
the  defendants  resided  in  this  state.  By 
reason  of  that  fact  the  issuance  of  a  writ  of 
attachment  was  prayed  for,  for  the  purpose 
of  levying  upon  property  in  Wichita  county 
belonging  to  the  defendants.  At  the  same 
time  a  statutory  bond  was  filed  as  a  further 
basis  for  the  issuance  of  the  writ.  A  writ 
of  attachment  was  then  Issued  and  levied 
upon  certain  personal  property  located  In 
one  of  defendants'  warehouses,  which  con- 
stituted a  part  of  their  manufacturing  plant 
in  Wichita  county,  which  was  appraised  by 
the  officer  making  the  levy  at  the  aggregate 
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sum  of  $10,000,  as  shown  by  bis  return  upon 
tbe  writ.  The  original  petition  was  "led 
July  16,  1016,  and  tbe  writ  of  attachment 
was  levied  August  2,  1916.  On  August  28, 
1916,  plaintiffs  filed  an  amended  petitlcHi  in 
which  their  demand  for  damages  was  re- 
duced from  $10,000,  as  Claimed  In  the  orig- 
inal petition,  to  the  sum  of  $3,000.  On  Au- 
gust 29,  1916,  the  day  following  such  re- 
duction of  plaintiffs'  demand,  defendants  fil- 
ed a  petition  for  removal  of  the  case  to  the 
federal  court,  alleging  that  the  cause  of  ac- 
tion was  between  citizens  of  different  states, 
and  that  the  amount  in  controversy  exceeded 
the  sum  of  $3,000.  At  tbe  time  o£  filing  said 
petition  for  removal  the  defendants  also  fil- 
ed a  statutory  bond  for  such  removal,  and 
served  written  notice  on  plaintiffs  that  they 
would  present  the  petition  for  hearing  on 
tbe  5th  day  of  September  following.  On  the 
day  so  appointed  tbe  petition  was  heard  by 
the  Judge  of  the  court  in  Which  the  suit  bad 
been  filed,  and  was  by  him  overruled,  to 
which  action  the  defendants  duly  excepted. 
[1]  The  first  assignment  Is  addressed  to 
the  action  of  the  court  In  overruling  tbe  pe- 
tition for  removal.  None  of  the  property 
levied  on  by  virtue  of  the  writ  of  attach- 
ment was  released  from  that  levy,  but  was 
held  thereunder  until  final  Judgment  was 
Tendered,  at  which  time  the  lien  claimed  by 
the  attachment  was  foreclosed,  and  tbe  prop- 
erty ordered  to  be  sold,  and  tbe  proceeds 
applied  to  the  payment  of  the  Judgment, 
which  was  In  plaintiffs'  favor  for  the  sum 
of  $3,000.  Appellants  Insist  that,  as  the 
property  impounded  imder  and  by  virtue  of 
the  levy  of  the  writ  of  attachment  was  ap- 
praised by  tbe  officer  making  tbe  levy  at 
tbe  sum  of  $10,000,  the  value  of  the  property 
so  fixed  was  the  true  measure  of  the  amount 
In  controversy  in  the  suit,  rather  than  tbe 
sum  of  $3,000,  the  amount  claimed  in  the 
amended  petition,  and  that  therefore  the 
cause  should  have  been  removed  to  the  fed- 
eral court.  In  support  of  the  contention  ap- 
pellants have  cited  the  case  of  Hoover  & 
Allen  v.  Paper  Company  (C.  C.)  68  Fed.  915. 
That  was  a  suit  Instituted  in  a  state  court 
against  a  nonresident,  .whose  property  in 
the  state  was  attached  for  jurisdictional  pur- 
I>oses.  The  amount  of  the  demand  was  less 
than  $2,000,  while  the  value  of  tbe  property 
attached  was  in  excess  of  $2,000.  The  receiv- 
er of  tbe  defendant  company  claimed  the 
right  of  possei^slon  of  the  property  as  against 
the  officer  holding  the  same  under  and  by 
virtue  of  bis  levy  of  the  writ  of  attachment, 
and  his  petition  for  a  removal  of  his  suit  for 
such  possession  was  granted  by  the  state 
court,  and  a  motion  in  the  federal  court 
to  remand  was  overruled ;  the  court  holding 
that  tbe  value  of  the  property  claimed  by 
the  receiver  was  the  amoimt  in  controversy 
as  between  him  and  the  parties  to  the  suit, 
and  that  that  branch  of  the  suit  was  prop- 
erly removed.     In  the  opinioQ  the  com  of 


L^igh  Zinc  &  Ir<Hi  Ca  r.  N.  J.  Ztae  tc  Irwi 

Co.  (C.  C.)  43  Fed.  545,  was  cited  as  support- 
ing tbe  decision,  and  with  reference  to  that 
decision  tbe  court  said: 

"In  that  case  a  bill  was  filed  to  quiet  title. 
and  it  was  held  that,  for  the  purpose  of  deter- 
mining the  jurisdictional  amount,  the  whole 
value,  of  the  property,  the  possession  and  en- 
joyment of  which  was  threatened  by  the  de- 
fendant, was  the  measure  of  the  value  of  tbe 
matters  in  controversy." 

The  case  of  Farmer's  Bank  of  Alexandria 
V.  John  HoofT,  7  Pet  168,  8  L.  Ed.  646,  was  a 
suit  to  foreclose  a  mortgage  lien  on  cer- 
tain real  estate  which  bad  been  given  to  se- 
cure a  debt  for  less  than  $1,000.  Chief  Jus- 
tice Marshall,  after  reciting  tbe  fact  that 
the  appeal  was  from  an  order  dismissing  the 
suit  for  want  of  Jurisdiction  In  that  the 
amount  in  controversy  was  the  amount  of 
the  debt  sued  for  whicta  was  less  than  $1,000. 
used  the  following  language: 

"The  api>ellant  alleges  in  support  of  tbe  juris- 
diction of  the  court  that  the  real  question  is 
whether  the  debtor  be  entitled  to  the  lot,  and  as 
that  is  worth  m'ore  than  $1,000,  this  court  ma.v 
take  jurisdiction,  though  the  sum  claimed  in  tho 
bill  is  less. 

"The  court  is  of  a  different  opinion.  The  real 
matter  in  controversy  is  the  debt  claimed  in 
the  bill ;  and  though  the  title  of  the  lot  may  tx- 
inquired  into  incidentally,  it  does  not  constitutp 
tbe  object  of  the  suit" 

To  tbe  same  effect  are  the  following  au- 
thorities: Squire  v.  Bobertaon  (a  O.)  191 
Fed.  733 ;  Bncyrus  Co.  v.  McArtbnr  (D.  C.) 
219  Fed.  266 ;  Foster's  Federal  Practice,  vol. 
2,  par.  10. 

We  do  not  think  that  tbe  antherttles  re- 
lied upon  by  appellants  are  in  conflict  .with 
the  authorities  last  cited,  which  we  believe 
are  decisive  of  tbe  question  now  under  dis- 
cussion in  favor  of  the  appellees.  While  the 
latter  cases  seem  to  have  been  suits  to  fore- 
close contract  liens,  we  are  unable  to  per- 
ceive any  reason  upon  principle  why  they 
should  not  apply  in  a  case  like  the  present. 
in  which  the  prayer  to  subject  the  property 
attached  to  the  payment  of  any  Judgment 
that  plaintiffs  might  recover  is  merely  an 
incident  to  the  cause  of  actioa  asserted  by 
plaintiffs. 

In  CotuUa  v.  Goggan,  77  Tex.  82,  13  S.  W. 
742,  and  other  authorities  cited  in  Stricklln 
V.  Arrington  &  Carter,  141  S.  W.  UBS,  it  was 
held  that  in  salts  to  enforce  liens  upon  per- 
sonal property  the  value  ot  tbe  property 
determines  tbe  Jurisdiction  of  the  coart. 
However,  in  those  decisions  no  federal  ques- 
tion was  involved,  and  even  though  it  should 
be  said  that  they  are  at  variance  with  tbe 
rule  announced  In  tbe  federal  dedaions  cited 
above,  tbe  latter  would  be  controlling  in  the 
present  instance,  tfnce  the  question  Involved 
Is  one  pertaining  to  federal  procedure. 

[2]  Plaintiffs'  second  amended  petition  was 
filed  in  vacation,  and  notice  of  such  filing 
was  given  to  the  defendants  three  days  there- 
after, .which  was  August  3l8t.  By  aiticte 
1824,  V.  S.  Texas  Civil  Statutes,  any  party 
to  a  suit  is  given  the  right  to  file  amended 
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pleadings  in  Taoatlon  provided  aotioe  tbeie- 
ot  Is  glren  to  the  opposing  parties  witbin 
Bre  days  after  such  amendment  is  filed.  Ap- 
pellants insist,  in  effect,  that  the  filing  of  the 
amended  petition  did  not  become  effective  as 
ngainst  their  right  of  rvmoval  of  the  canse 
until  ^e  notice  of  the  filing  was  served  up- 
on them,  and  as  the  ];>etition  and  bond  for 
removal  were  filed  prior  to  the  giving  of  such 
notice,  the  amount  In  controversy  was  the 
amount  claimed  in  the  original  petlti<Hi,  not- 
withstanding the  amended  petition  had  been 
filed  one  day  prior  to  the  filing  of  the  peti- 
tion and  bond  for  removal.  We  overrule  this 
contention.  The  filing  of  the  amended  peti- 
tion was  certainly  effective  as  an  abandon- 
ment of  plaintiffs'  original  claim  for  $10,000 
damages,  and  after  It  was  filed  the  original 
petition  was  no  longer  a  pleading  In  the  case. 
And  at  the  time  the  petition  and  bond  for  re- 
moval was  filed  It  could  not  be  said  that 
plaintiff  was  claiming  damages  In  excess  of 
$3,000.  Notl«e  of  such  filing  was  given  In 
compliance  with  the  statutes.  Bven  the  fail- 
ure to  give  tt^e  notice  within  such  period 
.would  not  have  reinstated  the  original  peti- 
tion. The  exact  question  was  determined  ad- 
versely to  appellants'  contention  In  W.  U. 
TeL  Co.  V.  Campbell,  41  Tex.  Civ.  App.  204, 
dl  S.  W.  S12|  and  we  think  the  reasoning  ad- 
vanced in  that  decision  is  sound. 

From  a  switch  Immediately  above  the  floor 
upon  which  Chas.  Wulfe  was  working  at  the 
time  of  his  death  a  wire  called  the  "lead 
wire"  and  carrying  a  current  of  110  volts  of 
electricity,  connected  with  an  appliance  call- 
ed the  "^un."  The  glass  Is  first  blown  In 
rolls  of  cylindrical  shape.  Those  rolls  are 
then  placed  on  a  Bt4>port  called  a  "horse," 
one  at  a  time,  and  cut  la  pieces  by  means  of 
the  electric  current  coming  from  the  lead 
wire  through  tiie  gun  to  another  wire  wrap- 
ped aroimd  the  roll,  both  ends  of  that  .wire 
being  attached  to  the  gun,  one  end  being  first 
attached,  and  the  other  attached  after  the 
wire  has  been  wound  around  the  roll.  The 
lead  wire  Is  attached  to  one  side  of  the  gun 
wblle  both  ends  of  the  other  wire  are  attach- 
ed to  the  other  side.  The  gun  consists  of 
two  small  pieces  of  wood  fastened  together. 
There  is  a  button  on  the  gun  by  means  of 
wblcb  the  current  of  electricity  from  the 
lead  wire  is  turned  into,  or  cut  off  from,  the 
otber  wire  by  connecting  or  disconnecting  the 
two  wires.  There  is  also  a  dial  on  the  gun 
with  the  printed  .words  "On"  and  "Off,"  to 
Indicate  whether  or  not  the  current  Is  pass- 
ing between  the  two  wires.  The  person  who 
cuts  the  rolls  of  glass  is  called  the  "capper," 
and  in  doing  so  be  first  wrai>s  the  cutting 
wire  around  the  roll,  one  end  of  which  is  al- 
ready attached  to  the  gun,  and  after  the 
otber  end  Is  also  attached  to  the  gun  the 
current  of  electricity  is  turned  from  the  lead 
•wire  into  the  cutting  wire  by  so  turning  the 
button  as  to  connect  the  two  wires  .which 
theretofore  have  not  been  connected.  The 
wires  ara  thua  auuiipulated  by  the  capper 


\\-falle  he  holds  the  gaa  in  his  left  band  and 
operates  the  button  with  his  right  hand. 
When  the  current  is  turned. on  the  eneircliag 
wire  is  extremely  hot,  and  by  reason  of  the 
intense  heat  the  wire  cuts  through  tBe  roll 
of  glass,  but  there  is  a  small  portion  of  the 
circle  which  is  not  touched  by  the  wire.  That 
Is  cut  when  the  capper  places  a  wet  chisel 
against  it  The  caiHier  has  a  helper  who  is 
ealled  the  "snapper."  The  snapper  places 
the  rolls  of  glass  on  the  horse,  and  stands 
behind  and  near  the  capper  whUe  the  cutting 
is  being  done,  after  .which  he  removes  the 
pieces  of  glass  that  have  been  cut.  On  tbd 
lead  wire  and  about  two  feet  from  it  la  an 
appliance  within  easy  reach  of  the  snapper 
called  the  "socket,"  by  means  of  which  the 
current  can  be  cut  off  from  the  gun,  and  the 
snapper  can  do  that  by  a  simple  Jerk  of  the 
wire. 

On  the  day  Chas.  Wolfe  was  killed  he  was 
engaged  as  a  capper.  After  cutting  a  roll 
of  glass  with  the  wire  in  the  meumer  de- 
scribed above,  he  placed  his  chisel  against 
the  portion  of  the  roll  not  tondied  by  the 
wire.  In  order  to  cut  that,  too,  when  the  cut- 
ting wire  broke,  and  a  portion  of  it  stUI 
charged  with  electricity  flew  back  and  wrap- 
ped aroimd  his  body.  When  he  received  the 
shock  he  sank  slowly  to  the  floor,  calling  for 
help  at  the  time.  Wallace,  who  was  serving 
as  his  snapper,  did  not  disconnect  the  cur- 
rent so  as  to  release  him,  but  other  em- 
ployes hurried  to  his  side  and  severed  the 
connection,  but  too  late  to  save  his  life. 

The  plaintiffs'  petition  contains  nine  sep- 
arate  and  distinct  specifications  of  negligence, 
each  of  which  was  alleged  as  the  proximate 
cause  of  the  death  of  Chas.  D.  Wolfe.  The 
trial  was  before  a  iury,  who  returned  a  ver- 
dict in  response  to  the  general  charge  of  the 
court,  In  which  only  four  of  the  specifica- 
tions of  negligence  were  submitted.  Those 
issues  were:  (1)  The  failure  of  the- defend- 
ants to  provide  a  rubber  mat  for  the  deceas- 
ed to  stand  thereon  while  engaged  in  his 
work,  such  mat  to  serve  to  insulate  him  from 
the  wooden  floor  of  defendants'  factory  where 
he  stood  at  the  time  he  receiven  the  fatal 
shock;  (2)  charging  the  wires  with  which 
deceased  was  working  at  the  time  of  his 
death  with  a  current  of  electricity  of  110 
voltage,  when  a  current  of  only  55  votts 
was  all  that  was  reasonably  necessary  to  do 
the  same  work;  (3)  furnishing  an  incom- 
petent assistant  called  a  "snapper,"  one  of 
the  duties  of  whose  employment  was  to 
cut  off  the  current  immediately  in  case  the 
capper  should  come  In  contact  therewith; 
and  (4)  furnishing  a  defective  gun  with  which 
to  work.  And  the  jury  wias  told  that  if  any 
one  of  those  allegations  of  negligence  waa 
sustained  by  proof,  and  if  such  negligence 
was  the  proximate  cause  of  the  accident,  a 
verdict  should  be  returned  in  plaintiffs'  fa- 
vor. Appellants  complain  of  the  refusal  of 
their  request  for  a  peremptory  instruction 
based  upon  their  contention  that  none  of  the 
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dharges  of  negligence  submitted  in  the  conit'a 
Instruction  was  sustained  by  proof  snfflclent 
to  warrant  a  verdict  in  plaintiffs'  favor 
tbereon. 

We  are  unable  to  agree  with  tbat  conten- 
tion. We  are  of  the  opinion  that  the  evi- 
Hlence  was  sufficient  to  sustain  a  finding  in 
plaintiffs'  favor  upon  the  three  issues  of  neg- 
ligence first  mentioned;  but  we  shall  not 
undertake  to  set  out  the  evidence  aa  the 
came  would  serve  no  useful  purpose. 

[3,4}  But  we  are  of  the  opinion  tbat  the 
evidence  was  insufficient  to  sustain  a  finding 
in  plaintiffs'  favor  upon  the  issue  of  negli- 
gence based  upon  allegations  that  the  gun 
with  which  WoUe  vras  working  at  the  time 
of  his  death  was  in  a  defective  and  unsafe 
coodition.  One  of  the  defects  in  the  gun  al- 
leged in  the  plaintiffs'  petition  was  tbat  It 
contained  no  guard  or  appliance  to  prevent 
the  wire  used  in  cutting  the  glass  from  flying 
tMwsk  and  striking  tbe  capper  in  the  event  it 
should  break  while  the  current  was  on.  The 
4»ay  other  defect  alleged  in  the  gun  was  tiiat 
the  dial  oa  the  ^n  was  out  of  order,  auod 
tigr  reason  of  that  condition  would  not  show 
whether  the  curroat  was  on  or  off  the  cutting 
wire. 

It  theae  were  defects,  they  were  conclu- 
sively established  by  the  evidence.  But  there 
was  no  proof  to  show  that  the  gun  could 
have  been  provided  with  such  a  guard,  as 
alleged,  without  impairing  the  usefulness  of 
tbe  gun,  nor  was  there  any  proof  to  show 
that  the  failure  of  the  dial  to  so  register  In 
any  manner  caused  or  e<Mitributed  to  the  in- 
Jury  received  by  Chas.  D.  Wolfe,  and  for 
that  reason  It  was  error  to  submit  tbe  al- 
leged negligence  in  furnishing  a  gnn  in  a 
defective  condition  as  a  basis  for  a  recov- 
ery. For  that  error  the  Judgment  must  be 
reversed.  The  only  evidence  dted  in  appel- 
lees' brief  to  sustain  that  allegation  of  neg- 
ligence .consists  of  testimony  to  tbe  effect 
that  a  portion  of  the  lead  wire  a  few  Inches 
from  the  point  where  it  was  fastened  to  tbe 
gun  was  without  proper  Insulation,  and  oth- 
er testimony  tending  to  show  tbat  that  unin- 
sulated poison  of  tbe  wire  came  in  contact 
with  the  body  of  Chas.  Wolfe  at  the  time  he 
received  the  fatal  shock.  But  such  proof  it- 
self showed  that  that  portion  of  the  wire 
was  in  no  sense  a  part  of  the  gun;  in  fact. 
In  plaintiffs'  petition  following  allegations  of 
a  defective  condition  of  the  gun,  In  that  it 
was  not  provided  with  a  guard,  and  that  the 
dial  thereon  was  out  of  order,  is  the  separate 
and  distinct  spedflcatlon  of  negligence  in  for- 
nishlng  for  deceased's  use  the  lead  wire  in 
an  nninsulated  condition. 

[t]  By  different  assignments  of  error  com- 
plaint is  made  of  the  action  of  the  trial  court 
in  denying  to  defendants  tbe  right  to  avail 
tb^nselves  of  their  plea  of  assumed  risk; 
aa<di  plea  being,  in  effect,  that  the  dangers 
from  which  Chas.  Wolfe  came  to  his  death 
ware  risks  ordinarily  incident  to  the  duties 
of  bis  employment,  which  were  known  to  biin 


at  tbe  time  be  undertook  to  peifonn  the  aerr- 
Ices  in  which  he  was  oitgaged  whlcb  resulted 
In  his  death,  and  that  by  reason  thereof  be 
assumed  the  risk  of  sudi  an  injury  wbicb 
wonld  prevent  a  recovery  by  plaintiffs. 

miese  assignments  are  all  overruled,  since 
by  article  6346h,  V.  S.  Texas  Civil  Statutes, 
it  is  provided  that  an  employer  who  is  not 
a  subscriber  to  the  Texas  Bmployers'  Insur- 
ance Association  and  is  not  precluded  frtMn 
becoming  such  by  article  6246hh  Is  denied 
the  right  to  urge  the  defense  of  aasomed  risk 
in  actions  of  this  character,  and  since  appel- 
lants do  not  contend  that  they  were  such  sub- 
scribers, nor  that  tbey  were  precluded  from 
becoming  snch  by  the  terms  of  tlie  latter 
article^  Memphis  Cotton  Oil  Co.  v.  Tolbert, 
171  S.  W.  309;  Middleton  v.  T^s  Power 
&  Light  Co.  (Sup.)  ISS  8.  W.  5S6. 

[8]  Another  contention  presented  by  sev- 
eral assignments  in  different  forms  was  sub- 
stantially to  the  effect  that,  if  the  proof 
showed  that  the  defendants  were  operatlns 
their  glass  fhctory  in  tbe  same  manner  and 
using  and  furnishing  the  same  character  of 
machinery,  ajtpliances,  equipment,  and  the 
same  character  of  place  hi  which  to  work 
as  were  actually  «nployed  by  other  prudent, 
well-regulated  concerns  operating  and  engag- 
ed bi  the  same  character  of  business,  then 
they  were  not  guilty  of  actlcmable  negUgencs, 
and  that  the  court  erred  In  ftilUng  to  ao 
charge  the  Jury. 

We  think  this  contention  is  nnaound.  Ap- 
pellants have  dted  H.  &  T.  O.  Ry.  Co.  v. 
Alexander,  108  Tex.  «M1.  132  S.  W.  110,  and 
Taylw:  V.  White,  186  S.  W.  84©.  There  are 
some  expressions  in  those  decisions  to  tlie 
effect  that,  if  the  master,  who  is  charged 
with  negligence,  can  show  that  the  bnsinecis 
in  question  was  conducted  in  the  same  man- 
ner as  that  pursued  by  other  pradent,  wiell- 
regnlated  concerns  of  tbe  same  character,  tae 
cannot  be  held  liable  to  a  servant  for  dam- 
ages resulting  Oierefrom.  Bat  we  do  not  un- 
derstand that  they  go  to  the  extent  of  deny- 
ing the  general  principle  that  negligence  con- 
sists of  the  failure  to  exorcise  ordinary  care, 
and  that  ordinary  care  Is  the  failure  to  do 
that  whldi  a  person  of  ordinary  praden<% 
would  have  done,  or  the  d<rtng  of  that  which 
a  person  of  ordinary  prudence  would  not 
have  done  under  the  same  or  similar  cir- 
cumstances ;  In  other  words,  the  test  at  last 
Is  bow  a  person  of  ordinary  prudence  would 
have  acted  under  tbe  same  or  similar  cir- 
cumstances. We  do  not  construe  those  de- 
cisions as  holding  otherwise  than  that  there 
was  no  evidence  adduced  in  those  cases  from 
which  negligence  couM  be  reasonably  infer- 
red. In  G.,  C.  A  8.  F.  By.  Co.  v.  Evanslch. 
61  Tex.  8,  our  Supreme  Court  used  the  ft>l- 
lowlng  language: 

"While  it  is  true  that  an  estabUshed  custom 
may  be  looked  to,  in  many  cases,  for  tbe  pnr- 
pose  of  determining  what  parties  really  intend- 
ed by  a  given  contract,  and  what  acts  in  the 
pcrformnnce  of  it  will  satisfr  It,  it  may  well 
be  anestioned  whether  in  any  case  in  which,  in 
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the  absence  of  oontamct;  ezpreas  or  implied, 
negligence  as  an  element  ia  the  fonndation  of  a 
right,  cQBtom  xaay  be  set  ap  for  the  purpose  of 
showing  Qiat  negligence  does  or  does  not  exist. 
In  snch  cases  it  wonld  seem  that  the  queation 
whether  negligence  exists  mnst  be  determined 
by  the  facts  in  the  very  case  in  which  the  ques- 
tion arises" — citing  numerous  authorities. 

In  G.,  a  &  8.  F.  Ry.  Oo.  v.  Smith,  87  Tex. 
348,  28  S.  W.  S20,  tUe  qnestion  of  whether  or 
not  the  railway  company's  servants  were 
guilty  of  negligence  in  making  a  flying  swltdi 
was  an  issue.  The  trial  court  charged  the 
Jury  that  that  method  of  making  a  switch 
would  be  neg^gence  If  It  was  unsafe  and 
dangerous,  and  was  not  such  a  method  as 
Is  permitted  by  railway  oompanles  exerdslug 
care  and  prudence  In  the  conduct  and  man- 
agement of  their  trains.  Is  discussing  that 
charge  our  Supreme  Court  used  the  following 
language: 

"The  effect  of  the  foregoing  charge  is  to  In- 
form the  jury  that,  if  'other  railroad  companies 
exercising  care  and  prudence  in  the  conduct  and 
management  of  their  trains'  prohibit  flying 
switches,  then  it  would  be  negligence  for  the 
defoidant'a  employte  to  make  them.  There  is 
no  statute  nor  posltire  rule  of  law  which  for- 
bids the  making  of  'flying*  or  'running'  switches, 
and  it  cannot  be  declared  by  the  court  to  be 
negligence;  nor  can  the  question  of  negligence 
be  made  to  depend  upcoi  what  other  railroad 
companies  forbid  or  permit  to  be  done.  Wheth- 
er or  not  the  making  of  the  flying  switch  was 
negligence  was  a  question  of  fact  to  be  deter- 
mined by  the  Jury  under  all  the  circumstances 
of  the  case." 

To  the  same  effect  are  the  following  au- 
tborltles:  I.  &  Q.  N.  By.  Co.  t.  Hawes,  M 
S.  W.  826  (writ  of  error  denied);  KIrby 
Lumber  C!o.  v.  Dlckerson,  42  Tex.  Olv.  App. 
604,  94  8.  W.  163 ;  3  Labatf  8  Master  ft  Serv- 
ant, j  947. 

For  the  error  Indicated  the  Judgment  Is 
rerersed,  and  the  cause  rananded. 

CONNER,  C.  3.,  not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 

On  Motion  for  Rehearing. 

DUNKLIN,  J.  [7]  Appellees  Insist  that 
the  assignment  of  error  to  that  portion  of 
the  charge  of  the  court  whidi  submitted  the 
ijssue  of  the  defective  gun  as  a  basis  for  re- 
covery did  not  present  the  contention  that 
there  was  no  showing  that  such  defects  were 
tlxe  proximate  cause  of  the  injury,  as  was 
held  by  the  court  upon  original  hearing. 

By  the  court's  Instruction  the  Jury  were 
told,  In  effect,  that  If  they  found  from  the  evi- 
dence that  the  gun  was  unsafe  and  unsuitable 
for  the  purposes  for  which  It  was  being  used 
by  Chas.  D.  Wolfe  at  the  time  of  his  injury, 
and  that  defendants  were  guilty  of  negligence 
In  furnishing  to  him  the  gun  In  that  condi- 
tion, and  that  If  they  should  further  find  that 
such  negligence  was  the  direct  and  proximate 
cause  of  his  injury,  then  a  verdict  should 
be  returned  In  plaintiffs'  favor. 

In  the  bill  of  exception  taken  by  appel- 


lantanpon  the  trial  to  that  lastmctloii  tW9 

reasons  were  assigned,  one  being  that  the 
uncontradicted  testimony  showed  the  gun  to 
be  in  a  safe  and  suitable  eondltlon  for  all 
purposes,  and  was  such  as  la  used  by  all 
manufticturers  engaged  iln  the  same  business, 
and  the  other  reason  was  that  there  was  no 
testbnony  to  show  that  the  gun  was  unsafe 
or  unsuitable. 

[I]  The  .flrat  stated  ground  of  objection 
to  the  Instruction  as  was  not  tenable.  While 
the  second  ground  of  objection  was  perhaps 
Inaptly  expressed,  since  It  did  not  spedflcally 
state  that  there  was  an  absence  of  proof  that 
the  defective  condition  of  the  dial  on  the  gun 
rendered  It  unsafe  for  the  use  Wolfe  was 
making  of  it  at  the  time  of  his  injury,  or  that 
the  gun  was  unsuitable  for  such  use  by  reason 
of  the  absence  of  a  guard,  yet  we  think  that 
such  was  evidently  Its  meaning,  and  that  it 
was  sufllclent  to  sustain  our  conclusion  that 
the  Judgment  should  be  reversed  because 
said  charge  was  given.  As  said  In  our  origi- 
nal opinion.  It  was  proven  beyond  controver- 
sy that  the  dial  on  the  gun  was  not  In  a 
workable  condition,  but  there  was  .no  evi- 
dence to  Bhow  that  that  condition  in  any 
manner  contributed  to  tlte  Injury.  If  It  did 
not  contribute  to  the  injury,  then  It  cannot 
be  said  that  the  absence  of  the  dial  rendered 
the  gun  imsafe  or  unsuitable  for  the  particu- 
lar use  being  made  of  it  at  the  time  of 
Wolfe's  injury,  which  was  the  gist  of  plain- 
tiff' complaint,  since  there  was  no  proof  that 
he  was  using  the  gun  or  attempting  to  use  it 
at  all  at  that  time. 

Appellees  Insist  further  that  the  Judg- 
ment should  not  be  reversed  by  reason  of 
that  Instructioa  of  the  court,  since,  ajB  Is 
claimed  by  them,  there  was  evidence  tending 
to  show  that  the  lead  wire  attached  to  the 
gun  was  in  a  defecttve  condition,  which  con- 
dition contributed  to  the  Injury,  and  that 
said  lead  wire  was  understood  by  the  wit- 
nesses and  by  the  court.  Jury,  and  counsel 
engaged  in  the  trial  to  be  a  part  of  the  gun 
itself.  We  do  not  think  that  that  contention  is 
borne  out  by  the  record  dted  by  appellees  to 
support  it.  As  noted  In  our  original  (pin- 
ion, the  defective  condition  of  the  lead  wire 
was  alleged  as  a  separate  and  distinct  ba^ls 
of  recovery,  and  the  testimony  relating  there- 
to falls  to  show  that  It  could  be  properly 
considered  as  any  part  of  the  gun.  Accord- 
ingly appellees'  motion  for  rehearing  is  over- 
ruled. 

Appellants  also  insist  that  we  were  In  er- 
ror In  our  conclusions  that  the.evldence  was 
sufficient  to  warrant  a  submission  of  the 
other  three  issues  of  negligence  mentioned  In 
the  original  opinion.  After  further  consid- 
eration we  are  convinced  that  our  conclusions 
as  originally  expressed  upon  those  issues 
were  correct.  We  think  no  useful  purpose- 
can  be  subserved  by  reviewing  the  evidence 
upon  these  Issues,  and,  without  further  dls- 
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cnsslon,  appellants'  motion  for  rehearing  Is 
also  OTerruled. 

CONNER,  C.  J.,  not  sitting,  serving  on  writ 
of  error  committee  at  Austin. 

On  Second  Motion  for  Rebearlag. 

DUNKLIN,  J.  One  of  the  propositions 
urged  in  appellees-*  motion  for  rehearing  was 
that,  if  the  court  erred  In  submitting  the 
alleged  negligent  condition  of  the  gun  as  a 
basis  for  recovery,  such  error  was  invited 
by  appellants.  The  requested  instruction  of 
appellants  was  in  general  terms  and  to  the 
effect  that,  if  the  defendants  exercised  ordi- 
nary care  to  furnish  Charles  Wolfe  a  reasona- 
bly safe  place  to  work  and  reasonably  safe 
machinery  and  appliances  with  which  fo 
work,  then  the  verdict  should  be  returned 
in  favor  of  the  defendants. 

The  requested  instruction  did  not  contain 
any  statement  that  it  was  presented  subject 
to  the  exceptions  taken  to  that  portion  of 
the  charge  of  the  court  submitting  the 
alleged  negligent  condition  of  the  gun  as  a 
basis  for  recovery. 

[9]  This  court  fully  recognizes  the  rule 
that,  if  an  error  la  Invited,  no  successful 
complaint  can  be  made  of  it  on  appeal,  and 
has  often  enforced  that  rale;  but  we  think 
it  would  be  an  unreasonable  application  of 
the  rule  to  say  that  after  appellants  had 
specifically  excepted  to  that  portion  of  the 
charge  submitting  the  alleged  negligent  con- 
dition of  the  gun  as  a  distinct  and  separate 
basis  of  recovery  they  waived  their  objec- 
tions by  the  requested  instruction  above 
mentioned.  As  noted,  that  instruction  was 
In  general  terms  and  with  no  special  refer- 
ence to  any  of  the  several  grounds  of  negli- 
gence submitted  by  the  court  to  the  Jury,  and 
the  substance  of  It  was  given  by  the  trial 
court,  and  properly  so  In  view  of  the  other 
grounds  of  negligence  submitted. 

Appellants'  contention  now  under  discus- 
sion was  not  overlooked  In  our  considera- 
tion of  the  original  motion  for  rehearing,  but 
It  was  not  discussed  and  this  Additional  con- 
clusion Is  filed  at  the  earnest  Insta.nce  of  the 
api>ellee8  In  their  second  motion  for  rehear- 
ing, which  Is  overruled;  appellees  having 
been  granted  leave  to  file  said  motion. 

Motion  overraled. 

CONNER,  C.  J.,  not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 


OOTTONNIERB   v.    WHITR,   JACKSON    & 

CO.     (No.  7893.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Feb.  2,  1918.) 

1.  E5XCKPTION8,    Bill   of  «=>39(1)— Fiuno— 

CONSIDEBATION. 

A  bill  of  exceptions  filed  nearly  a  year  after 
rendition  of  a  judgment  in   the  district  court 


cannot  be  considered ;    bo  order  extmdiic  tbe 

time  appearing  to  have  been  granted  within  tbe 
30-day  period  allowed  for  the  filing  of  a  bill 
of  exceptions, 

2.  Appeal  and  Kbrob  «=»520(4:)— Rbvibw— 
Matters  Pkesbnted. 
Tbe  refusal  of  an  application  for  a  contiau- 
ance  cannot  be  reviewed  by  an  appelate  court 
unless  exceptions  are  duly  reserved  and  pre- 
sented In  a  bill  of  exceptions  filed  within  tune. 

Error  from  District  (3ourt,  Hill  County; 
Horton  B.  Porter,  Judge. 

Action  by  Campagnle  Cottonnlere  against 
White,  Jackson  &  Co.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Morrow  &  Morrow  and  R.  M.  Vaughan, 
all  of  HiUsboro,  for  plaintiff  in  error.  J.  J. 
Averltte  and  Wear  &  Frazier,  all  of  HOls- 
boro,  for  defendants  in  error. 

TALBOT,  J.  The  plaintiff  In  error,  Cam- 
pagnle Cottonnlere,  a  French  corporation, 
brought  this  suit  against  the  defendants  in 
error,  G.  L.  White,  W.  E.  Jackson,  and  W. 
C.  Robertson,  doing  business  under  the  firm 
name  of  White,  Robertson  &  Co.,  to  recover 
the  sum  of  $2,074.44,  alleged  to  be  due  on  ac- 
count of  shortage  in  grades  of  cotton  sold  by 
the  defendants  in  error  as  indicated  by  the 
grade  of  the  cotton  upon  Its  receipt  in  Eu- 
rope, and  also  for  alleged  shortage  of  the 
weight  of  the  cotton.  The  original  petition 
appears  to  have  been  filed  July  8,  1813.  In 
lieu  of  this  petition  an  amended  petition  was 
filed  the  28th  day  of  November,  1913.  The 
defendants  in  error  filed  answer  September 
1,  1913.  At  the  January  term  of  the  court. 
1916,  and  on  February  15,  1916,  upon  an  In- 
structed verdict  Judgment  was  rendered  lu 
favor  of  tlie  defendants  in  error.  Motion 
for  new  trial  was  overraled  February  lH. 
1916.  Petition  for  writ  of  error  and  writ  of 
error  bond  were  filed  on  the  9th-  day  of  Feb- 
ruary, 1017,  and  transcript  filed  in  this  court 
March  31,  1917. 

[1]  The  single  assignment  of  error  present- 
ed Is  as  follows: 

"Because  the  court  erred  in  overruling  plaio- 
tiFs  motion  for  a  continuance  as  shown  by 
plaintiflTs  bill  of  exception  No.  l." 

This  bill  of  exception  appears  to  have  been 
filed  in  the  district  court  February  9,  1917. 
nearly  one  year  after  the  Judgment  from 
which  the  writ  of  error  Is  prosecuted  was 
rendered.  Tlie  statute  allows  only  30  days 
after  the  day  of  the  adjournment  of  the  court 
at  which  the  Judgment  appealed  from  Is  tak- 
en In  which  to  file  bills  of  exception  unle^ 
an  extension  for  such  filing  is  granted  by  an 
order  of  the  court.  No  extension  of  time  for 
the  filing  of  bills  of  exception  appears  to 
have  been  granted,  and  no  reason  whatever 
is  shown  why  the  one  In  question  was  not 
sooner  filed.  Tbe  bill  cannot  therefore  be 
considered  In  this  court  and  tbe  action  of 
tbe  district   court  in   overruling  what   pur- 
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ports  to  be  an  application  of  tbe  plaintiff  In 
erro^  for  a  continuance  be  reviewed. 

[2]  That  the  refusal  of  an  application  for 
a  continuance  by  the  trial  court  can  be  re- 
vised on  appeal  in  this  state  only  when  ex- 
ception is  reserved  to  such  refusal  and  pre- 
sented In  a  blU  of  exceptions  is  too  well  set- 
tled to  require  the  citation  of  antborltles; 
but  at  the  many  cases  to  that  effect  see  the 
following:  Morris  v.  Files,  40  Tex.  876;  Phll- 
tpowski  V.  Spencer,  63  Tex.  6M,'  Railway 
Company  ▼.  Mallon,  65  Tex.  115. 

The  Judgment  is  affirmed. 


VAN  NATTA  v.  VAN  NATTA.     (Wo.  1276.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  16,  1918.    Kehearing  Denied 

Feb.  20,  1918.) 

1.  JcDOMKNT   «=»823  —  Fou.  Faith  and 
CicxDrr  Cuiuss— ErrEOT. 

Under  Const.  U.  S.  art.  4,  f  1,  and  Bev.  St. 
V.  S.  I  905  (U.  S.  Comp.  St.  1916,  {  1519),  as 
to  full  faith  and  credit  of  judicial  proceedings 
in  a  sister  state,  in  action  on  a  sister  state  judg- 
ment, the  defense  being  a  pending  appeal  from 
tbe  judgment,  the  court  of  the  forum  will  give 
the  judgment  the  effect  it  would  be  given  by  the 
courts  of  tbe  state  where  rendered,  and  the 
effect  of  the  appeal  on  the  finality  of  the  judg- 
ment, and  its  admissibility  in  evidence  in  sup- 
port of  the  rights  adjudicated  thereby  Is  to  be 
determined  by  the  laws  of  that  state. 

2.  £vu)ENCB  €='35— Judicial  Noticb— IiAWS 
OF  Anotbeb  State. 

In  action  on  a  sister  state  judgment,  tbe 
defense  being  a  pending  appeal  from  the  judg- 
ment, the  court  cannot  taice  judicial  knowledge 
of  the  laws  of  that  state  as  to  the  effect  of  ap- 
peal on  the  judgment  and  the  right  to  sue 
thereon. 

3.  Abaxeuknt  aj>d   Revivai.  «s»16— Actioh 
Pendino— Effect  of  Pending  Appeal. 

Where  action  is  brought  in  Texas  on  a 
judgment  rendered  in  Indiana,  from  which  an 
appeal  is  pending,  and  the  rigltt  to  sue  thereon 
in  Indiana  is  not  shown,  the  action  is  governed 
in  that  respect  by  the  laws  of  Texas. 

4.  Jttdgment  €=>903— Action  —  Effect  of 
Pendino  Appeal. 

Suit  cannot  be  maintained  on  a  judgment  on 
which  appeal  is  pending,  whether  on  cost  or 
supersedeas  bond ;  since  such  judgment  is  in- 
admissible in  evidence. 

Appeal  trom  District  Court,  Potter  Coun- 
ty ;    Hugh  Ik  Umphrea,  Judge. 

Action  by  Helen  S.  Van  Natta  against 
Samuel  6.  Van  Natta.  From  judgment  for 
defendant,  plaintiff  appeals.    Affiriued. 

Veale  &  liUnipkln,  of  Amarillo,  for  appel- 
lant. Madden,  Trulbve,  Kyburn  &  Pipkin 
and  T.  H.  Cody,  all  of  Amarillo,  for  appellee. 

BOTCE,  J.  This  suit  was  brought  by  ap- 
pellant, Helen  S.  Van  Natta,  against  apiiel- 
lee.  Samuel  6.  Van  Natta,  on  a  Judgment  for 
a  large  sum  of  money  rendered  by  the  circuit 
court  of  Clinton  county.  In  the  state  of  In- 
diana, In  favor  of  appellant  and  against  ap- 
liellee;  Appellee  pleaded  that  an  appeal  had 
been  taken  from  said  Judgment  and  was 
t>eodiJBg  and  undisposed  of  in  the  Appellate 


Court  of  said  state.  It  is  conceded  that  ap- 
pellant would  be  entitled  to  recover  on  tbe 
Judgment  if  the  pending  appeal  does  not  pre-- 
Liude  such  recovery,  and  this  is  tbe  only 
luestion  presented  for  our  decision  on  the 
present  appeal ;  the  court  below  having  de- 
nied recovery  on  the  judgment.  On  tbe  trial 
of  the  case  the  parties  made  the  followlos 
agreement  as  to  the  facts  of  the  appeal: 

"The  judgment  referred  to  in  plaintiff's  pe- 
tition as  having  been  rendered  in  the  Clinton 
circuit  court,  in  the  state  of  Indiana,  has  been 
by  defendant  duly  appealed  from  upon  a  cost 
bond  for  appeal,  in  accordance  with  the  laws 
of  said  state,  and  that  said  cause  is  now  pend- 
ing on  the  docket  of  tbe  Supreme  Court  within 
and  for  the  state  of  Indiana,  subject  to  call  in 
due  order  of  procedure  in  said  court  and  is  yet 
undisposed  of.  Such  appeal  was  had  and  la 
pending  and  undisposed  of  on  the  cost  bond 
lor  appeal  and  not  upon  supersedeas  bond." 

[1J  The  provisions  of  article  4,  |  1,  of  tbe 
federal  Constitution,  and  of  section  905,  He- 
vised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1916,  i  1519),  in  relation  to  the 
same  subject,  which  require  that  "full  faith 
and  credit  shall  be  given  in  each  state,  to 
the  •  •  •  Judicial  proceedings  of  every 
other  state,"  and  that  such  "Judicial  pro- 
ceedings •  •  •  shall  have  such  faith  and 
credit  given  to 'them  In  every  court  within 
the  United  States  as  they  have  by  law  or 
usage  in  tbe  courts  of  the  state  from  which 
they  are  taken,"  are  familiar  to  all.  It  was 
announced  by  the  Supreme  Court  of  tbe 
United'  States  at  an  early  date,  and  subse. 
quently  followed  with  certain  restrictions  on 
tbe  broad  announcement  which  do  not  con- 
cern us  at  this  time: 

"That  the  judgment  of  a  state  court  should 
have  the  same  credit,  validity,  and  effect,  in 
every  other  court  of  the  United  States,  which 
it  had  in  the  court  where  it  was  pronounced ; 
and  that  whatever  pleas  would  be  good  to  a  suit 
thereon  in  such  state,  and  none  others,  oould 
be  pleaded  in  any  otner  court  in  the  United 
States."  Hampton  v.  McConnel,  S  Wheat  234. 
4  L.  Ed.  378;  McElmoyle  v.  Cohen,  13  Pet. 
312,  10  L.  Ed.  184 ;  Mills  v.  Dnryee,  7  Cranch, 
484,  8  I..  Ed.  413;  Embry  t.  Palmer,  107  U. 
S.  3,  2  Sup.  Ct  25,  27  L.  Ed.  346;  Renaud 
V.  Abbott,  116  U.  S.  277,  6  Sup.  CL  1194, 
29  L.  Ed.  629;  Cook  v.  Thornhill,  13  Tex.  293, 
«5  Am.  Doc.  63;  Express  Co.  v.  North  Ft. 
Worth  Undertaking  Co.,  179  8.  W.  008 ;  R.  O. 
L.  vol.  15,  p.  927,  S  407. 

We  thinlc  therefore  that  we  should  give  to 
this  Indiana  Judgmmt  the  effect  it  would  be 
given  by  the  courts  of  tliat  state,  aud  that 
the  effect  of  the  appeal  on  the  finality  of  the 
judgment  and  ita  admissibility  in  evidence  in 
support  of  the  righte  adjudicated  thereby  is 
to  be  determined  by  the  laws  of  the  state  of 
Indiana.  But,  as  no  pleading  or  proof  was 
offered  as  to  the  law  of  Indiana  on  this  sub- 
ject, we  must  first  dispose  of  the  preliminary 
question  as  to  how  we  are  to  determine  such 
matters;  that  is,  whether  we  are  to  take 
Judicial  knowledge  of  such  law,  or  whether, 
in  the  atMence  of  such  proof,  we  are  to  fol- 
low the  general  rule  that  it  is  to  be  presumed 
that  the  law  of  Indiana  on  the  subject  is  the 
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same  as  out  own,  and  then  proceed  to  deter- 
mine tbe  effect  of  the  appeal  as  determined 
by  our  own  decisions. 

[2,  3]  There  are  a  number  of  authorities, 
approved  to  a  certain  extent  by  citation  there- 
to by  our  own  courts,  that  hold  that,  in  suitsi 
on  jndi^ents  In  a  state  other  than  the  state 
In  which  the  Judgment  was  rendered,  the 
court  of  the  forum  will.  In  order  to  ascertain 
the  effect  of  the  judgment,  take  Judicial 
knowledge  of  the  law  of  the  state  in  which 
the  Judgment  was  rendered.  Henry  y.  Al- 
len, 82  Tex.  35,  17  S.  W.  516;  Babcock  v. 
Marshall,  21  Tex.  Civ.  App.  145,  50  o.  W. 
730;  State  t.  Hinchman,  27  Pa.  483;  Paine 
V.  Schenectady  Ins.  Co.,  11  R.  L  415 ;  Trow- 
bridge y.  Spinning,  23  Wash.  48,  62  Pac.  125, 
54  L.  R.  A.  204,  83  Am.  St  Rep.  806;  Rae 
V.  Hulbert,  17  HI.  676;  Hull  v.  Webb,  78  111. 
App.  617;  Black  on  Judgments,  §  882.  The 
Pennsylvania  case  cited,  being  the  leading 
case  supporting  this  view  of  the  law  and 
which  is  cited  by  the  Supreme  Court  in  the 
case  of  Henry  r.  Allen,  supra,  states  the  rea- 
son for  this  rule  thus: 

"A  judgment  of  this  court,  adverse  to  the 
right  arising  out  of  the  federal  Constitution  and 
l^ialation,  would  be  reviewable  in  the  Supreme 
Court  of  the  United  States,  and  there  the  states 
of  the  Confederacy  are  not  regarded  as  foreign 
states,  whose  laws  and  usages  must  bo  proved, 
but  as  domestic  institutions,  whose  laws  are  to 
be  noticed  without  pleading  or  proot  It  would 
be  a  very  imperfect  and  discordant  administra- 
tion for  a  court  of  original  jurisdiction  to  adopt 
one  role  of  decision,  while  the  court  of  final 
resort  was  governed  by  another;  and  hence  it 
follows  that,  in  questions  of  this  sort,  we  should 
take  notice  of  the  local  laws  of  a  sister  state  in 
die  same  manner  the  Supreme  Court  of  the 
United  States  would  do  on  a  writ  of  error  to 
our  judgment." 

However,  the  United  States  Supreme 
Court,  In  the  subsequent  cases  of  Hanley  v. 
Donoghne,  116  U.  8.  1,  6  Sup.  Ct  242,  29  L. 
Bd.  535,  and  G.  &  A.  Ry.  Co.  y.  Wiggins  Fer- 
ry Ca,  119  U.  S.  615,  7  Sup.  Ct  398,  30  Ij. 
Ed.  519,  destroyed  entirely  the  foundation  on 
which  these  cases  are  based  by  this  state- 
ment of  the  law  in  the  oi^nion  In  the  case 
of  Hanley  v.  Donoghne: 

"In  the  exercise  of  its  general  appellate  ju- 
risdiction from  the  lower  court  of  the  United 
States,  this  court  takes  judicial  notice  of  the 
laws  of  every  state  of  the  Union,  because  those 
laws  are  known  to  the  court  below  as  laws 
alone,  needing  no  averment  or  proof.  •  •  ♦ 
But  on  a  writ  of  error  to  the  highest  court  of 
a  state,  in  which  the  revisory  power  of  this 
court  is  limited  to  determining  whether  a  ques- 
tion of  law  depending  upon  the  Constitution, 
laws,  or  treaties  of  the  United  States  has  been 
erroneously  decided  bj  the  state  court  upon 
the  facts  before  it — while  the  law  of  that  state, 
being  known  to  Its  courts  as  law,  is,  of  course, 
within  the  judicial  knowledge  of  this  court  at 
the  hearing  on  error — ^yet,  as  in  the  state  court 
the  laws  of  another  state  are  but  facts  required 
to  be  proved  in  order  to  be  considered,  this 
court  does  not  take  judicial  notice  of  them,  un- 
less made  part  of  the  record  sent  up." 

It  was  farther  pointed  out  In  that  case 
that  the  decisions  in  CAio  v.  Hinchman,  su- 
pra, and  Paine  v.  Schenectady  Ins.  Co.,  su- 
pra, are  based  upon  a  misappreh^islon  of 


the  dedaions  of  the  United  States  Sninreme 

Court  These  decisions  of  the  United  States 
Supreme  Court,  which  we  think  settle  this 
question  definitely,  seem  to  have  been  over- 
looked by  the  courts  in  some  of  the  cases  we 
have  cited,  which  still  adhere  to  the  rule  an- 
nounced in  the  Pennsylvania  case.  Neither 
of  the  Judges,  in  the  opinion  in  the  two  Tex- 
as cases  referred  to,  attempt  to  discuss  the 
question  at  any  length;  the  pr(H>osltions  be- 
ing stated  In  an  Incidental  way.  The  cor- 
rect rule  is,  we  think,  stated  by  the  court  in 
an  opinion  by  Judge  Williams,  in  the  case 
of  Hemdon  v.  Vlck,  18  Tex.  Civ.  App.  585, 
46  S.  W.  863,  as  follows: 

"Where  it  is  necessary,  in  order  to  ahow  a 
right  asserted  under  a  judgment  which  results 
from  a  law  of  the  state  where  it  is  rendered, 
peculiar  to  that  law,  or  different  from  the  ef- 
fect which  such  a  judgment  would  have  under 
the  law  of  the  state  where  it  is  sought  to  be  used, 
if  there  rendered,  the  law  of  the  former  state 
must  be  alleged  and  proved  as  a  fact;  other- 
wise, the  court  called  upon  to  determine  the  ef- 
fect of  the  judgment  must  reach  its  condosion 
from  the  law  judicially  known  to  it" 

The  following  additional  authorities  sup- 
port this  conclusion:  Porcheler  y.  Bronson, 
50  Tex.  561;  L  B.  Rosenthal  Millinery  Oo.  y. 
Lennox,  50  S.  W.  401;  Ogg  v.  Ogg,  165  S. 
W,  913;   Tourtelot  v.  Booker,  160  S.  W.  293. 

We  conclude  that  we  cannot  take  Judicial 
knowledge  of  the  laws  of  Indiana  as  to  the 
effect  the  appeal  has  on  the  Judgmoit  and 
the  right  to  sue  thereon,  and  It  will  be  neces- 
sary for  us  to  proceed  to  a  conaiderBticm  of 
such  questlMis  as  determined  by  our  own  de- 
cisions. 

[4]  The  effect  of  an  appeal  on  a  Jndgment 
was  thoroughly  considered  by  the  Snpreme 
Court  of  this  state  In  the  case  of  Texas 
Trunk  Ry.  Co.  y.  Jackson,  86  Tex.  606,  22  S. 
W.  1032.  The  dlffer«it  theories  of  the  law 
as  to  such  matters  were  there  considered, 
and  the  court,  after  announcing  that  it  felt 
authorized  to  adopt  the  rule  supported  by 
the  better  reason  and  most  likely  to  secnre 
the  ends  of  Justice,  made  this  statement  of 
its  conclusion: 

"We  are  of  opinion  that  luipeal  or  writ  of 
error,  whether  prosecuted  under  cost  or  soper- 
sedeas  bond,  durizig  pendency  depnves  a  judg- 
ment of  that  finality  of  character  ntceseary  to 
entitle  it  to  admission  in  evidence  in  support  of 
the  right  or  defense  declared  by  it;  and  from 
this  necessarily  follows  the  insufficiency  of  a 
plea  in  bar  based  on  it  That  under  the  stat- 
ute, execution  may  be  issued  and  the  judgment 
be  enforced  during  the  appeal  when  omy  a  cost 
hond  has  been  given,  does  not  affect  the  qnes- 
tion ;  for  this  is  by  virtue  of  the  statute,  which 
does  not  undertake  to  determine  the  status  of 
the  judgment  in  reference  to  any  matter  involved 
m  toe  questions  certified." 

It  was  held  In  the  case  of  Cnnnlngham  r. 
Holt  12  Tex.  Civ.  App.  160,  33  S.  W.  962. 
that  a  Judgment  from  which  an  appeal  had 
been  tak^i  will  not  support  a  plea  of  res  ad- 
Judicata.  If  snch  a  Judgment  cannot  be 
pleaded  In  bar  or  as  res  adjndlcata,  nor  of- 
fered in  evidence  In  support  of  a  right  or 
defense  declared  by  itt  it  follows  inevitably 
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tbat  salt  cannot  be  maintained  on  snch 
jadgment,  for  neeeasaiily  It  would  have  to 
be  offered  in  aupport  of  tbe  right  deelared 
by  it  and  made  the  basis  of  the  emit 

For  these  reasons,  we  think  the  Judgment 
of  the  court  below  should  be  affirmed. 

HUFF,  C.  J.,  not  sitting,  being  absent  in 
Austin  with  committee  of  judges  passing  on 
applications  for  writs  of  error. 


MISBOUBI,  K.  &  T.  RY.  CO.  OF  TEXAS  ▼. 
HUMPHRIBS.     (Na  1282.) 

(Ckrart  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  SO,  1918.     Rehearing  Denied 

Feb.  20,  1918.) 

Afpkai,  and  Bbbob  ^s>10SO(1)  —  Habut-khb 
ButoB— Adkibszon  of  Evidknox. 
Admission   of  inadmissible   evidence  is  not 
ground  for  reversal,  where  it  does  not  appear 
probable  tliat  it  had  an;  effect  on  the  result. 

Appeal  from  Hunt  County  Court;  H.  O. 
Norwood,  Judge. 

Action  by  P.  L.  Humpliries  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
From  judgment  for  plaintiff,  defendant  ai>- 
peals.    Affirmed. 

G.  C.  Huff,  of  Dallas,  Dinsmore,  McMahan 
A  Dinsmore  and  Paul  O.  Thompson,  all  of 
Oreenvllle,  for  appellant.  Evans  &  Shields, 
of  Greenville,  for  appellee. 


BOTCE,  J.  The  charge  that  the  standing 
of  the  engine  in  front  of  plaintlfl's  house 
and  permitting  it  to  emit  volumes  of  black, 
sooty,  and  poisonous  smoke,  was  negligence, 
involves  as  an  element  thereof  the  assump- 
tion that  such  acts  were  not  such  as  were 
usual  and  necessary  in  the  proper  conduct 
and  performance  of  api)ellant'8  business.  In 
any  event,  the  subsequent  pleading  made  a 
siieciflc  issue  of  this  element  of  negligence, 
and  no  harm  resulted  from  the  overruling  of 
the  exception. 

We  think  the  evidence  of  Mrs.  Pyland,  re- 
ferred to  in  the  second  assignment,  was  in- 
admissible. Nussbaum  &  Scharfl  v.  T.  &  B. 
V.  Ry.  Co.,  149  S.  W.  1088;  Id.  (Sup.)  194  S. 
W.  1102,  and  authorities  cited  in  those  cas- 
es; Glllett's  Indirect  and  Collateral  Evi- 
dence, para.  62,  87.  But  we  do  not  think  that 
It  appears  probable  that  the  admission  of 
this  evidence  had  any  effect  on  the  result 

The  finding  of  the  jury  as  to  the  amount 
of  the  damages  has  sufficient  support  in 
the  evidence  to  sustain  It  The  plaintiff  and 
tals  wife  testified  positively  that  plaintiff's 
subsequent  ill  health  was  the  result  of  the 
inhalation  of  the  smoke,  and  the  doctors'  tes- 
timony is  to  the  effect  that  such  a  result  was 
probable. 

Affirmed. 

HUFF,  O.  J.,  not  sitttng,  b^ng  absent  in 
Austin  with  oommittee  of  judges  passing  on 
applications  for  writs  of  error. 


PRYOR  et  at.  r.  SCOTT.    (No.  6967.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  SO,  1918.    Rehearing  Denied 

Teh.  20,  1918.) 

1.  Appbal  and  Ebbob  4s>301— AssiomtENTS 
OF  Ekbor. 

As  assignment  of  error  liaving  no  basis  in 
the  motion  for  new  trial  will  not  be  considered. 

2.  TBiAi.  ^sstSiW.1)  —  Special  Isbubs  akd 
Pebexptob;  Isstbuctions. 

In  action  for  commission  for  selling  land, 
special  issues  as  to  the  commission  contract  and 
its  performance,  and  a  peremptory  instruction 
to  find  for  plaintiff  for  a  certain  sum  less  than 
his  claimed  commission,  regardless  of  answers 
to  special  isues,  were  irreconcilable  and  antag- 
onistic, necessitating  reversah 

3.  Bbokxbs  «s>6&— IiIability  of  Owrbb  >ob 
AsaioDBD  Shabb  or  CoioimsioM. 

Knowledge  of  a  ranch  owner  tliat  his  agent 
for  the  sale  of  the  ranch  had  agreed  to  assign 
half  his  commission  to  a  broker  to  secure  a 
bajer  made  the  owner  and  his  agent  liable  to 
the  broker  for  that  part  of  the  commission  upon 
sale  through  the  broker's  efforts. 

4.  Bboxbbs  ^=371 — Rats  or  Cohiubsion. 

Where  a  broker  was  to  receive  a  commission 
of  2^  per  cent  on  a  sale  of  property  for  $250,- 
000,  ne  was  entitled,  when  through  his  efforts 
the  property  was  sold  for  $210,000,  to  2% 
per  cent  commission  on  the  latter  sum,  in  the 
absence  of  a  subsequent  agreement  to  receive 
less. 

Appeal  from  District  Court,  Bexar  0>un- 
ty;  W.  S.  Anderson,  Judge. 

Action  by  R.  li.  Scott  against  Ike  T.  Pryor 
and  another.  lYom  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

T.  F.  Mangum,  of  San  Antonio,  for  appel- 
lants. E.  M.  Whltaker,  of  El  Paso,  and  Ter- 
rell &  Terrell,  of  San  Antonio,  for  ajnpellee. 

FLiY,  C.  J.  Appellee  sued  Ike  T.  Pryor 
and  E.  A  Butcbins  to  recover  $5,250,  which 
was  a  commission  of  2^  per  cent,  on  $210,- 
000,  the  selling  price  of  land  sold  by  Pryor, 
and  for  which  appellee  procured  a  purchaser. 
It  was  alleged  that  the  agreement  was  made 
by  Hutcbins  as  agent  for  Pryor  and  that  it 
was  ratified  by  Pryor.  Appellants  alleged 
that  the  2^  per  cent  commission  was  based 
on  a  sale  for  $250,000,  and  that  appellee  fail- 
ed to  procure  a  purchaser  at  that  price,  and 
then  agreed  with  Pryor  to  accept  as  his  part 
of  the  commission  the  siui  of  $1,000.  The 
cause  was  tried  by  jury,  and  upon  certain 
answers  to  special  issues  a  judgment  was 
rendered  in  favor  of  appellee  for  the  sum  of 
$5k2S0. 

[T]  The  first  assignment  of  error  has  no 
basis  In  the  motion  for  new  trial,  and  will 
not  be  considered,  and,  there  being  no  merit 
in  the  second  assignment  of  error,  it  is  over- 
ruled. 

[2]  Upon  the  trial  of  this  cause  the  court 
presented  the  following  special  issues  to  the 
jury,  which  were  answered  as  indicated: 

"Question  No.  1:  Do  you  find  that  E.  A. 
TTutchins,  as  agent  for  Ike  T.  Pryor,  authorized 
R.  Ih  Scott  to  act  as  agent  for  the  sale  of  the 
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property  known  as  the  Nan  ranch,  and  the  cat- 
tle and  stock  thereon?    Answer:   Yes. 

"Question  No.  2:  Do  you  find  that  E.  A. 
Hutchins,  as  agent  of  Ike  T.  Pryor,  agreed  to 
pay  R.  L.  Scott  2%  per  cent,  commission  for 
selling  the  property  described  in  question  ITo.  1? 

"Question  No.  3:  Do  yon  find  that  R.  L.  Scott, 
as  agent,  was  the  procuring  cause  of  the  sale  of 
the  said  ranch  and  property  at  a  price  accepted 
by  Ike  T.  Pryor  to  W.  D.  Conncll,  S.  B.  TuUos, 
and  J.  L.  Ely?    Answer:   Yes. 

"Question  No.  4:  If  you  hare  answered  No.  1 
'Tes,'  then  do  you  find  from  the  evidence  that 
the  said  E.  A.  Hutchins  assigned  to  R.  L.  Scott 
a  commission  equal  to  2 'A  per  cent  of  the  pur- 
chase price?     Answer:    Yes. 

"Question  No.  5:  If  you  have  answered  the 
foregoing  question  'Yes,'  then  answer  whether  or 
not  Ike  T.  Pryor  knew  of  such  authorization  and 
assignment  prior  to  the  sale  of  the  property,  and 
knowing  same,  if  you  find  he  did,  accepted  the 
services  of  R.  L.  Scott    Answer:   Yes." 

However,  presented  with  the  special  issues 
was  the  following  instruction,  requested  by 
appellee: 

"Gentlemen  of  the  jury,  you  are  instructed  to 
render  judgment  for  the  plaintiff  for  $1,000,  re- 
gardless of  your  answer  to  any  question." 

And  in  obedience  to  that  instruction  the 
Jury  returned  this  verdict: 

"In  accordance  with  the  instruction  of  the 
court,  we  find  for  the  plaintiff  $1,000,  without 
reference  to  our  answers  to  the  special  issues." 

The  court  rendered  a  judgment  for  $5,280 
in  favor  of  appellee  based  on  tlie  answers  to 
the  special  issues,  thereby  Ignoring  the  in- 
structed verdict.  The  occurrence  is  perhaps 
without  a  parallel,  and  the  third  and  sixth 
assignments  of  error  which  are  based  upon  a 
clause  in  the  motion  for  a  new  trial,  assail  the 
Judgment  as  being  based  upon  contradictory 
and  irreconcilahle  findings.  Upon  what  hy- 
pothesis or  theory  the  peremptory  instruction 
was  requested  and  given  cannot  be' gleaned 
from  the  record  or  brief  of  appellee.  That 
the  special  issues  and  peremptory  Instruction 
are  irreconcilable  and  antagonistic  is  appar- 
ent. Under  the  peremptory  instruction,  the 
court  had  no  authority  to  render  judgment 
on  the  answers  to'tbe  special  Issues,  because 
the  special  instruction  demanded  a  verdict 
for  a  certain  sum  regardless  of  the  answers 
to  the  questions.  The  peremptory  instruc- 
tion means  nothing  or  it  means  a  total  de- 
struction of  the  special  issues  and  answers 
thereto. 

The  question  arises  as  to  whether  the  con- 
flict of  the  charges  should  necessitate  a  re- 
versal of  the  Judgment  and  remanding  of  the 
cause,  or  whether  this  court  should  conclude 
that  appellee  was  unwilling  to  risk  the  an- 
swers of  the  Jury,  and,  as  it  was  testified  by 
Ike  T.  Pryor,  that  he  had  agreed  to  give  ap- 
pellee $1,000,  concluded  that  he  might  Jeoparr 
dize  that  amount,  and  desired  to  make  the 
matter  certain  by  getting  that ,  sum,  and 
therefore  render  Judgment  here  for  $1,000. 
We  have  been  unable  to  ascertain  the  motire 
for  the  special  instruction,  and  conclude  that 
it  will  perhaps  meet  more  aearly  the  ends 


of  justice  by  remanding  the  cause,  so  tliat 
the  issue  of  whether  apitellee  had  accepted 
from  Pryor  the  sum  of  $1,000  as  his  commis- 
sion may  be  properly  submitted  to  the  Jnry. 

[3,4]  Pryor  admitted  that  he  knew  tliat 
Hutchins  agreed  to  assign  one-half  tlie  com- 
mission, and  this  fact  made  him  and  Hutch- 
ins liable  to  appellee  for  that  part  of  the 
commission.  Pryor  became  liable,  if  there 
was  no  new  contract,  for  the  2%  per  cent, 
commission  on  the  lower  price  for  which  he 
sold  the  land.  Hodde  v.  Malone,  196  S.  W. 
347.  Pryor  liad,  in  ^ect,  agreed  to  give 
5  per  cent,  commission  as  be,  in  effect,  ad- 
mitted that  he  had  so  agreed,    fie  swore: 

"I  knew  Mr.  Scott  would  have  2%  per  cent, 
commission  on  $250,000  if  be  was  instrumental' 
in  selling  land  for  that  amount  of  money." 

However,  If,  aa  Pryor  swore,  api>dlee 
agreed  to  accept  $1,000  as  his  part  of  the 
commission,  he  would  be  entitled  to  receive 
no  more  than  that  sum.    Pryor  testified: 

"I  considered  that  I  owed  $1,000,  because  I 
promised  him  that  and  he  agreed  to  accept  that 
for  his  part  of  the  commission." 

That  contract,  if  made,  supereeded  all 
prior  contracts.  Appellee  denied  that  he 
agreed  to  accept  $1,000  in  payment  of  liis 
commissions.  Pryor  admitted  that  he  owed 
a  commission  to  appellee,  and  the  only  real 
Issue  was  as  to  whether  the  commission  was 
2%  per  cent,  of  $210,000,  or  $1,000.  Pryor 
knew  of  the  trade  made  by  Hutcliins  and  ac- 
ceded to  it  and  is  bound  by  It,  unless  it  was 
set  aside  by  a  later  agreement.  Hutchins  ad- 
mits that  he  agreed  to  pay  appellee  2Vi  per 
cent,  commission  on  a  $250,000  sale, 
and  he  would  be  bound  for  that  unless 
appellee  afterwards  procured  a  sale  for  a 
less  price,  and  then  agreed  to  accept  $1,000 
for  his  pay.  Hutchins  acted  with  the  knowl- 
edge and  consent  of  Pryor. 

We  see  no  impropriety  In  the  special  Issues 
submitted  by  the  court,  and  assignments  at- 
tacking them  are  overruled. 

The  thirteenth  and  fourteenth  assignments 
of  error  are  overruled.  TTie  evidente  offer- 
ed was  clearly  hearsay  and  was  properly  ex- 
cluded. 

The  evidence  tends  to  show  that  the  first 
agreement  as  to  the  commission  was  based 
on  a  sale  to  be  procured  for  $250,000,  and  ap- 
pellee failed  to  find  a  purchaser  at  that  price, 
but  did  procure  one  for  $210,000,  to  whom 
the  property  was  sold  by  Pryor  at  that  sum. 
Under  those  circumstances  appellee,  in  the 
absence  of  an  agreement  to  receive  less, 
would  be  entitled  to  recover  the  per  cent, 
agreed  upon  originally.  Graves  v.  Bains. 
78  Tex.  92,  14  S.  W.  256 ;  Goodwin  v.  Gunter 
(Sup.)  185  S.  W.  295;  Hodde  v.  Malone.  196 
S.  W.  347.  But  if  appellee  agreed  to  receive 
a  less  sum,  of  course,  he  is  bound  by  it.  and 
can  recover  no  more. 

The  judgment  Is  reveraed*  «nd  tlM  canae 
remanded. 
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CBOWBLL  &  CONNER  et  aL  v.  HOWARD 
et  al.    (No.  1343.) 

(Court  of  Ciril   Appeals  of  Texas.     Amarillo. 

Jan.  28.  191&    Rehoaring  Denied 

Feb.  13.  191&) 

1.  Railboads  «=3ee— Right  of  Wat— Cow- 
.   vEyANccB— Estate  Aoquised. 

Where  a  conveyance  of  a  Htrip  of  land  to  a 
railroad  company,  in  consideration  of  $1  and 
the  constnictfon  of  the  line  of  railroad  through 
the  grantor'a  property  was  in  the  usual  form  of 
a  general  warranty  deed  and  contained  the 
usual  covenants,  it  vested  the  railroad  company 
with  title  to  the  property,  and  not  merely  a 
right  of  way  across  it. 

2.  Injunction  «=3>17a— Tkmpobaby  Injunc- 
tions—Dissolution — VEBinCATION  of  AN- 
SWKB. 

Where,  in  a  suit  for  an  injunction,  defend- 
ant's answer  contained  general  and  special 
exceptions  contesting  plaintiff's  right  to  main- 
tain the  action^  and  defendants  also  moved  to 
dissolve  the  injunction  on  grounds  among  oth- 
ers, attacking  the  sufficiency  of  the  petition 
to  state  a  cause  of  action,  and  the  court  dis- 
solved the  injunction,  after  consideration  of 
the  questions  of  law,  the  order  was  not  errone- 
ous, though  the  equities  of  the  bill  were  not 
denied  under  oath,  as  the  statute  requiring  veri- 
fication of  an  answer  denying  the  allegations 
of  a  petition  for  an  injunction  does  not  apply 
to  a  dissolution  on  demnrrer  on  full  hearing. 

3.  Judgment  «=>251(1)  —  Conitobmitt  to 
Pij:aoino. 

Where  a  deed  to  a  railroad  company  con- 
veyed the  fee,  and  plaintiffs  in  a  suit  to  re- 
strain such  company  from  extracting  oil  from 
the  right  of  way  did  not  suo  to  reform  the  deed 
or  allege  fraud,  accident,  or  mistake  in  the 
execution  of  the  conveyance,  the  court  could  not 
reform  the  instrument,  but  must  determine  the 
extent  of  the  title  conveyed  by  the  recitals  in 
the  deed. 

4.  Railboads  «=»73(1)— Right  of  Wat— Use 
OF  Lands  Acquibed. 

Where  under  Its  deed  a  railroad  company 
owned  the  fee  in  a  strip  of  land  on  which  its 
road  was  constructed,  it  could  not  be  restrain- 
ed from  extracting  oil  therefrom,  notwithstand- 
ing Bov.  St  1911,  art.  1164,  providing  that  no 
corporation  shall  employ  or  use  its  property  di- 
rectly or  indirectly  for  any  other  purpose  than 
to  accomplish  the  legitimate  objects  of  its  crea- 
tion, or  those  permitted  by  law  to  be  applica- 
ble. 

Appeal  Irom  District  Court,  Wichita  Coun- 
ty;   Edgar  Scurry,  Judge. 

Suit  by  Crowell  &  Conner  and  another 
against  P.  It.  Howard  and  others.  From  an 
order  dissolving  an  injunction,  plaintiffs  ap- 
peal.   Affirmed. 

Kay  &  AlEln,  of  Wichita  Falls,  and  Miller 
&  Miller,  of  Ft  Worth,  for  appellants.  Mar- 
tin, Bnllington,  Boone  &  Humphrey,  of  Wich- 
ita Falls,  for  appellees. 


HALL,  J.  Appellants  Crowell  &  Conner,  a 
partnership,  Joined  by  Texas  &  Plains  Oil  & 
Gas  Company,  a  corporation,  instituted  this 
suit  against  P.  L.  Howard  and  Weowna  OH 
Company,  a  corporation,  Wichita  Falls  & 
Western  Railway  Company,  a  corporation, 
and  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, a  corporation,  Joining  as  codefendant 


E.  C.  Schaff,  the  receiver  of  said  companies, 
and  Mason  Bros.,  a  partnership,  to  enjoiu  the 
appellees  from  boring  oil  wells  upon  the  right 
of  way  of  said  railway  companies,  alining 
that  aK>ellants  held  contracts  from  the  own- 
era,  conveying  to  them  all  the  oil  under  150 
acres  of  land,  and  empowering  them  to  pro- 
duce the  oil  therefrom.  It  is  alleged  that  the 
defendant  Weowna  OH  Company  Is  a  corpo- 
ration composed  of  employes  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  and  that 
P.  U  Howard  is  the  manager  of  said  corpora- 
tion ;  that  Mason  Bros,  are  drillers,  holding  a 
contract  with  Weowna  Oil  Company  to  drill 
for  oil  on  the  right  of  way  of  said  companies 
adjoining  the  lands  of  appellants.  The  de- 
fendants filed  an  answer  In  which  they  con- 
tested by  exception  the  right  of  the  plaintiffs 
Crowell  &  Conner  and  Plains  OH  &  Gas  Com- 
pany, to  maintain  this  action,  for  the  reason 
that  the  petition  did  not  show  that  plaintiffs 
had  any  interest  In  the  land  described  in  their 
petition;  this  question  being  raised  both  by 
general  and  special  exception.  The  defend- 
ants further  answered,  alleging  that  they 
owned  a  leasehold  estate  in  the  land  by  virtue 
of  a  lease  duly  executed  by  the  railway  com- 
pany through  its  president  and  receiver,  C.  £. 
SchaS.  Defendants  also  filed  a  motion  to  dis- 
solve the  Injunction  upon  the  following 
grounds:  First,  because  the  plaintiffs'  peti- 
tion was  iusufiicieut  to  show  that  .tbey  bad 
a  cause  of  action  against  defendants:  second, 
because  said  petition  is  Insufficient  in  that  It 
does  not  disclose  that  the  plaintiffs  have  any 
interest  In  the  right  of  .way  of  the  defendant 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany of  Texas;  third,  because  the  Weowna 
Oil  Company  holds  a  valid  oil,  gas,  and  miner- 
al lease  from  the  owners  of  the  fee  of  said 
land '  embracing  a  strip  l(X)  feet  wide  and 
running  across  the  Christopher  Winters  sur- 
vey; that  said  land  was  acquired  by  deed 
from  M.  Dodson,  conveying  the  fee-simple 
tiUe  to  the  same  to  the  Wichita  Falls  & 
Northwestern  Railway  Company,  and  that  the 
Missouri.  Kansas  &  Texas  Railway  Company 
is  the  lessor  and  jsuccessor  of  the  Wichita 
Falls  &  Northwestern  Railway  Company; 
that  said  railway  companies  have,  through 
their  duly  authorized  officers,  granted  to  the 
defendant  Weowna  Oil  Company  the  right  to 
drill  upon  said  strip  of  land  for  <dl  and  gas, 
and.  though  it  might  be  true  that  the  drilling 
and  operation  of  wells  upon  said  land  by  de- 
fendants would  draw  oil  f  roui  out  of  and  from 
tmder  the  land  leased  by  plaintiffs,  yet  de- 
fendants have  the  right  under  the  law  to 
operate  such  wells-  upon  the  land  and  plain- 
tiffs have  no  right  to  complain  thereof.  The 
motion  to  dissolve  was  verified  by  the  affida- 
vit of  one  of  the  defendants.  The  motion 
was  heard,  and  the  court,  after  hearing  all 
the  evidence  and  considering  the  propositions 
of  law  raised  by  the  exceptlons'of  defendants, 
entered  a  general  order  sustaining  the  motion 
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to  dissolve  the  Injunctlan,  from  which  order 
plaintiffs  have  appealed. 

[1]  On  January  21,  1907,  M.  Dodson,  of 
Wichita  county,  Tex.,  executed  a  general  war- 
ranty deed,  In  the  usual  form,  conveying  to 
the  Wichita  Falls  &  Northwestern  Railway 
Company  a  strip  of  land  100  feet  wide  across 
the  Winters  survey  in  Wichita  county,  for  the 
consideration  of  $1  paid  and  the  further  con- 
sideration of  the  enhanced  value  to  the  re- 
mainder of  Dodson's  land  by  reason  of  the 
construction  of  the  Une  of  railway  through 
his  property.  T7pon  its  face  it  is  a  general 
waranty  deed,  containing  the  usual  covenants, 
and  Its  effect  Is  to  vest  in  the  railway  com- 
pany the  title  to  the  property,  and  not  merely 
a  right  of  way  across  it.  The  company  took 
possession  of  the  strip  of  luid,  buUt  a  railroad 
on  it,  fenced  the  right  of  way,  and  has  since 
been  nslng  It  for  railway  purposes.  On  June 
20,  1917,  the  railway  companies  leased  said 
right  of  way  to  the  Weowna  Oil  Company, 
empowering  It  to  prospect  for  oil,  gas,  and 
other  minerals.  In  the  meantime  Dodson  and 
wife  sold  the  remainder  of  the  Winters  tract 
to  Drumheller  &  Wynne,  by  general  warranty 
deed,  describing  the  entire  tract,  "less  the 
right  of  way  of  the  Wichita  Falls  &  North- 
western Railway  Company."  September  25, 
1909,  Drumheller  &  Wynne  sold  the  land  to 
W.  T.  Cropper,  whose  widow  leased  it  to 
plaintUCs,  CroweU  &  Conner  and  the  Plains 
Oil  &  Gas  Company.  Plaintiffs  drilled  many 
shallow  wells  adjacent  to  the  right  of  way, 
which  produced  from  five  to  ten  barrels  of  oil 
dally.  MasMi  Bros.,  as  drillers,  were  em- 
ployed by  defendants  Weowna  OU.  Company 
and  Howard  to  drill  wells  on  the  right  of  way 
property,  and  were  proceeding  to  carry  out 
their  contract  when  stopped  by  the  temporary 
injuncticm. 

[2]  The  pr(q;>oBltlon  Is  urged  under  thfl  first 
assignment  that  the  court  erred  in  dissolving 
the  temporary  injunction,  because  the  equities 
of  the  complainants'  bill  were  not  denied 
under  oath  either  in  the  answer  or  motion  to 
dissolve.  In  Smith  v.  Palo  Pinto  et  aL,  6U 
Tex.  Civ.  App.  531,  128  S.  W.  1193,  it  is  held 
that  the  statute  requiring  verification  of  the 
answer  denying  the  allegations  of  a  petition 
for  injunction  does  apply  to  a  dissolution 
on  demurrer  on  full  hearing.  As  disclosed  by 
the  Judgment,  the  court  dlss«lved  the  injunc- 
tion after  consideration  of  the  questions  of 
law.    This  assignment  Is  overruled. 

[S,  4]  Under  the  second  assignment  of  error 
it  is  urged  that  the  plaintiffs'  petiticm  showed 
they  were  entitled  to  the  relief  sought  because 
the  acts  of  the  defendant  In  sinking  wells 
upon  the  right  of  way  would  drain  the  oil 
from  plaintiffs*  land,  and  that  the  railway 
company's  title  to  the  right  of  way  did  not 
vest  them  with  title  to  the  oil  under  the  land 
conveyed  to  them.  The  evidence  of  Dodson 
and. certain  other  tacts  shown  in  the  record 
tend  to  prove  that  the  contract  between  Dod- 
son and  the  Wichita  Falls  &  Northwestern 
Railway   Oonvanj   oontemylated  timply   « 


conveyance  of  the  right  of  way,  rather  than 
the  fee.  As  stated,  however,  the  deed,  snbse- 
quently  executed,  conveys  the  fee.  The  plain- 
tiffs did  not  sue  to  reform  the  deed,  and  the 
petition  does  not  allege  either  fraud,  accident, 
or  mistake  in  the  execution  of  the  convey- 
ance, Under  the  pleadings,  therefore,  we 
must  determine  the  extent  of  the  title  con'< 
veyed  to  the  railroad  companies  by  the  recitals 
in  the  deed,  and  cannot  reform  the  Instrument 
In  this  proceeding.  Alfalfa  Lumber  Co.  t. 
Mudgett,  199  S.  W.  338.  In  Calcasiea  Lmn- 
ber  Co.  v.  Harris,  77  Tex.  18,  13  S.  W.  453, 
Judge  Stayton  said: 

"The  statute  confers  the  right  on  such  corpo- 
rations [railways]  to  own  the  fee  in  lands. 
whether  these  be  necessary  to  the  operation  of 
the  company's  business  or  not,  though  In  the 
one  case  they  are  required  to  alienate  them, 
but  in  the  other  not  There  ia  nothing  in  the 
article  evidencing  an  mtentlon  to  take  away 
from  a  railway  company,  so  long  as  it  owns  the 
fee  in  land,  the  rights  and  powers  usually  in- 
cident to  such  ownership ;  and  the  power  of 
the  Legislature  to  do  this  may  be  questioned 
unless  m  a  case  where  this  may  become  neoea- 
sary  as  the  police  regulation.  Tbo  ownership 
of  land,  when  the  estate  is  a  fee,  carries  with  it 
the  right  to  use  the  land  in  any  manner  not 
hurtful  to  others;  and  the  right  to  lease  it  to 
others,  and  therefore  derive  profit,  is  an  inci- 
dent of  such  ownership." 

While  It  is  true,  as  contended  by  appel- 
lants, that  corporations  are  generally  restrict- 
ed to  the  objects  of  their  creatiMi,  and  bat 
for  the  language  Just  quoted.  Intimating  that 
the  Legislature  would  have  no  right  to  limit 
the  powers  of  a  railroad  company  over  land 
owned  by  it  In  fee,  when  it  was  not  such  land 
as  the  law  requires  it  to  alienate,  we  would 
hold  that  article  1164,  providing  that  no  corpo- 
ration, domestic  or  foreign,  doing  business  tn 
this  state,  shall  employ  or  use  Its  property  di- 
rectly or  indirectly  for  any  other  purpose 
whatever  than  to  accomplish  the  legitimate 
objects  of  its  creation  or  those  permitted  by 
law  to  be  applicable.  Article  IIM,  title  25. 
chapter  8,  is  part  of  the  statutory  law  ap- 
plying to  corporations  generally,  and  but  for 
the  holding  In  the  Calcasieu  Company  Case 
we  would  not  hesitate  to  hold  as  the  law  of 
this  case.  Judge  Stayton  seems  not  to  have 
considered  this  article  of  the  statute  at  the 
time  he  rendered  the  decision  in  the  Calcasiea 
Lumber  Company  Case.  To  the  same  effect 
is  the  case  of  Stepbenson  et  al.  v.  St.  Louia 
Southern  Ry.  Co.  of  Texas,  181  S.  W.  669, 
in  which  writ  of  error  waa  finally  refused  by 
the  Supreme  Court.  The  case  of  Ri^t  of 
Way  Oil  Co.  v.  Gladys  aty  OU  &  Oas  Co^ 
106  Tex.  94, 157  S.  W.  737,  61  L.  B.  A.  (N.  S.) 
268,  and  Id.,  137  S.  W.  171,  is  not  authority  in 
this  case,  since  it  Is  clear  from  the  language  of 
the  deed  considered  in  that  case  that  an  ease- 
ment only  was  conveyed. 

Finding  no  reversible  error,  the  Judgmoit 
is  affirmed. 

HUFF,  C.  X,  not  sitting,  being  ateent  In 
Austin  with  committee  of  Judges  passing  on 
apjjdioatitws  for  writs  of  error. 
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TAIiBOTT  ▼.  GIMnJEB. 

(Court  of  Appeals  of  Kentacky.    March  1, 
1918.) 

L  WiixB  ®=>155(1)  —  "Undxji  Influence"— 

Love  and  Affection. 
"Undue  Influence"  ia  that  whidi  obtaina 
dominion  orer  the  mind  of  the  teitator  and  de- 
Btroya  free  agency  and  causes  him  to  do  what 
he  would  not  do  in  the  exercise  of  his  own  judg- 
ment, and  it  is  not  material  when  it  was  exerted 
if  it  was  operating  on  his  mind  -when  the  will 
was  ezeeuted,  but  love  and  affection  for  devieees 
is  not  undne  influence.  * 

[Ed.  Note.— For  other  definitions,  gee  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Influence.] 

2.  Wills  €=»163(1)  —  Undue  Influence  — 
Pboof. 

That  a  devisee  had  access  to  testator  and  an 
opportunity  to  influence  him  must  be  support- 
ed by  evidence  of  facts  which  tend  to  establish 
the  want  of  free  agency  to  prove  undue  influ- 
ence, as  undue  influence  cannot  be  presumed. 

3.  Wiiia  «=>55<1)— Mental  Capacitt— Evi- 

nRTffCE 

Evidence  held  to  show  testamentary  capac- 
ity. 

4.  WiLiB  «a»166(l)  —  Undue  Influence  — 

EVIDENCB. 

Evidence  held  insufficient  to  show  undue  in- 
fluence. 

Appeal  from  Circuit  Court,  Bourbon 
County. 

Proceeding  by  William  Giltne^r  against 
Grace  G.  Talbott,  executrix  of  A  I.  Glltner, 
deceased,  to  contest  the  will  of  the  deceased. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  with  directions. 

Dennis  Dundon,  of  Paris,  and  Hunt  &  Bush, 
of  Lexington,  for  appellant.  Talbott  &  Whit- 
ney, of  Paris,  for  appellee. 

SAMPSON,  J.  The  will  of  Mrs.  Anna  Isa- 
belle  Glltner,  who  died  a  resident  of  Bourbon 
county  on  the  2Cth  day  of  August,  1914,  Is  the 
subject  of  this  litigation.  Mrs.-  Giltner  left 
two  children  surviving  her,  both  married;  a 
daughter,  Mrs.  Grace  Glltner  Talbott,  a  son, 
William  Glltner.  By  the  will  the  daughter, 
Mrs.  Talbott,  Is  devised  a  horse,  a  carriage, 
and  the  household  effects  of  the  testatrix. 
The  landed  estate  Is  placed  in  trust  for  the 
use  and  benefit  of  the  two  children  during 
their  lives,  with  remainder  over  to  their  chil- 
dren. If  any,  and.  If  not,  then  to  the  Massle 
Memorial  Hospital,  Paris,  Ky.  The  daugh- 
ter, Mrs.  Grace  G.  Talbott,  Is  named  execu- 
trix of  the  win  and  trustee  of  the  estate. 
Mrs.  Gfltner  was  the  owner  of  certain  stocks 
and  bonds  and  other  personal  property  not 
devised  by  the  will,  but  which  she  before 
her  death  disposed  of  by  gift  to  her  children 
and  grandchildren.  Mrs.  Talbott  was  the 
mother  of  two  children,  but  the  son,  William 
Giltner,  had  no  issue.  For  some  years  before 
lier  death  Mrs.  Giltner  resided  in  the  home 
of  her  daughter,  Mrs.  Talbott,  and  was 
cuuch  attached  to  her  grandchildren,  who 
lived  in  the  same  home.     To  these  grand- 


cbildren  sbtf  gave  certain  bonds,  rdserving 
to  herself  the  right  to  take  the  dividends 
thereon  so  long  as  she  lived.  About  the 
same  time  she  gave  to  her  son  and  daughter 
certain  otlier  valuable  stocks  and  bonds, 
making  a  like  reservation  as  to  these  also. 
As  to  certain  other  personal  estate  she  died 
intestate.  The  entire  estate  is  estimated  at 
from  $35,000  to  $50,000  in  value.  The  will 
was  probated  In  the  Bourbon  county  court 
without  objection.  Some  months  thereafter 
the  son,  William  Glltner,  Instituted  this  con- 
test, alleging  that  his  mother  did  not  possess 
testamentary  capacity  at  the  time  of  the 
making  ot  the  will,  and  that  she  was  unduly 
influenced  In  her  devises  by  the  daughter, 
Mrs.  Talbott,  and  her  husband.  Upon  the 
first  trial  In  the  circuit  court  the  Jury  hung, 
and  the  case  was  continued  to  a  subsequent 
term ;  on  the  second  trial  the  Jury  returned 
a  verdict  finding  the  paper  not  to  be  the  will 
of  Mrs.  Glltner.  Judgment  was  entered  upon 
the  verdict,  and,  the  motion  and  grounds 
for  new  trial  being  overruled,  the  daughter, 
Mrs.  Talbott,  as  trustee  and  executrix  prose- 
cutes this  appeal. 

Appellant  Mrs.  Talbott  insists  that  the 
court  (1)  erroneously  instructed  the  Jury,  and 
espedaUj  in  submitting  an  instruction  upon 
undue  Influence,  there  being,  as  she  says, 
no  evidence  whatever  of  undue  Influence;  (2) 
she  asserts  that  the  verdict  Is  contrary  to  the 
evidence,  and  is  not  supported  by  sufficient 
evidence. 

From  the  evidence  we  learn  that  Mrs.  Gilt- 
ner was  a  Miss  Collins,  and  before  her  mar- 
riage resided  in  the  city  of  Lotiisvllle,  and 
was  engaged  as  a  teacher  in  the  public 
schools  of  that  dty.  According  to  the  evi- 
dence she  was  a  young  lady  of  good  educa- 
tion. Upon  her  marriage  to  Mr.  Giltner 
she  went  to  Bourbon  county  to  reside  upon 
a  small  farm.  To  their  marriage  was  born 
three  children,  two  sons  and  a  daughter; 
one  son  dying  some  years  before  his  mother, 
but  after  he  had  grown  to  manhood  and  had 
been  married,  but  be  left  no  issue.  After 
the  death  of  Mr.  Giltner  in  18S1  the  testatrix 
continued  to  reside  upon  the  farm,  and  was 
obliged  to  make  a  living  for  herself  and 
family.  This  she  did  very  successfully,  as  is 
shown  by  the  evidence.  She  did  more,  for  in 
the  years  that  succeeded  she  built  up  quite 
an  estate,  at  the  same  time  giving  her  chil- 
dren a  fair  education.  She  was  a  woman  of 
strong  character  and  fixed  purposes,  and 
withal  careful,  frugal,  and  industrious.  She 
managed  the  farm  and  made  it  earn,  not 
only  a  living  for  her,  but  an  excess,  which  she 
prudently  invested.  The  son,  William  Gllt- 
ner, left  the  farm  about  the  time  he  arrived 
at  the  age  of  16  years,  and  undertook  to  make 
a  living  for  himself.  Occasionally  he  re- 
turned to  his  mother's  home,  but  did  not  re- 
main long  at  a  time.  It  is  bis  contention  that 
he  could  not  get  along  with  his  mother,  the 
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testatrix.  His  first  venture  on  leaving  home 
was  to  engage  in  operating  a  thresblng 
machine;  then  he  obtained  a  position  with 
nn  Implement  company,  and  finally  launched 
a  garage  business,  which  failed.  He  was 
unable  to  accumulate  anything,  and  in  fact 
became  considerably  Involved  In  debt.  The 
daughter  married  Mr.  Curtis  Talfoott,  a  bard- 
ware  merchant  In  Paris. 

This  Is  the  third  will  executed  by  the  testa- 
trix before  her  deatb.  The  first  one  was  pre- 
pared at  her  suggestion  by  her  lawyer,  Judge 
Mann;  the  second  she  prepared  herself.  Be- 
coming dissatisfied  with  the  second  will,  she 
sought  out  her  lawyer,  Judge  Mann,  and  the 
will  in  contest  was  prepared.  It  was  written 
by  Judge  Mann  at  the  suggestion  of  the  testa- 
trix, and  In  accordance  with  her  direction.  So 
far  as  the  evidence  shows  no  one  was  present 
during  the  preparation  of  the  will  except  the 
testatrix  and  her  lawyer.  After  It  was  pre- 
pared she  carried  It  over  to  her  banker,  Mr. 
R.  E.  Bedford,  of  the  People's  Bank,  Paris, 
Ky.,  where  she  signed  It  In  the  presence  of 
S.  E.  Bedford  and  W.  T.  Bryan,  who  In  her 
presence  and  at  her  instance  witnessed  the 
win  and  attested  It  with  their  signatures. 
She  left  the  will  and  certain  other  papers 
with  the  banker,  with  instructions  to  deliver 
to  her  daughter,  Mrs.  Talbott,  upon  testatrix's 
death.  The  other  papers  were  to  he  delivered 
part  to  her  daughter,  part  to  her  son,  and  the 
others  to  her  grandchildren  after  the  death 
of  testatrix.  So  far  as  disclosed  by  this  evi- 
dence no  one  suggested  to  testatrix  how  her 
property  should  be  devised  nor  in  any  manner 
Infiuenced  her  in  any  provision  of  her  will. 
Certainly  Mrs.  Talbott'  and  her  husband  were 
not  present,  either  at  the  time  of  the  prepa- 
ration of  the  instrument  nor  at  Its  execution, 
and,  so  far  as  is  disclosed  by  the  evidence, 
neither  saw  nor  read  the  Instrument  until 
after  the  deatb  of  testatrix.  The  Instrument 
Is  dated  April  13.  1914,  and  Mrs.  GUtner  de- 
parted this  life  In  August,  1914. 

Complaint  Is  made  that  testatrix  disliked 
her  two  daughters-in-law,  and  had  as.serted 
that  neither  of  them  should  enjoy  any  part 
of  her  estate  either  while  she  was  living  or 
afterwards.  The  evidence  substantially  sup- 
ports this  assertion.  And  It  further  shows 
that  Mrs.  Glltner  and  her  daughters-in-law 
disagreed  about  different  small  matters,  and 
that  the  younger  women  were  not  as  respect- 
ful or  as  considerate  of  their  mother-in-law 
as  the  difference  in  their  ages  and  their  rel- 
ative positions  required  of  them.  Undoubt- 
edly Mrs.  Glltner  was  a  very  determined  and 
uncompromising  person,  who  had  confidence 
in  herself  and  demanded  obedience  from  her 
children.  This  no  doubt  was  largely  the 
canse  of  the  disagreement  between  her  and 
the  daughters-in-law.  However  this  may  be. 
It  Is  thoroughly  Impressed  upon  the  mind  that 
Mrs.  Glltner  was  not  easily  controlled  or  per- 
suaded, and  the  exercise  of  Influence  over 
her  in  making  her  wlU  Is  quite  Ixnprobabla. 


The  other  ground  of  contest  ia  rested 
upon  the  mental  deficiency  of  the  testatrix 
and  her  inability  to  take  a  rational  survey 
of  her  property,  recognize  the  natural  ol>- 
jects  of  her  bounty,  her  duty  to  them,  and 
to  understand  and  appreciate  the  distribu- 
tion made  by  hear  of  her  estate  under  the  writ- 
ten instrument  Itlsasserted  that  the  father 
of  Mrs.  Glltner  at  one  time  was  a  lunatic, 
and  that  certain  other  members  of  the  family 
suffered  mental  derangement  In  Mrs.  Gilt- 
ner's  case  it  was  urged  that  she  suffered 
from  arterial  sclerosis,  and  that  this  disease 
affected  her  mental  grasp;  that  she  had  a 
cracking  noise  in  her  head,  or  neck,  from 
which  she  had  suffered  for  many  years.  A  sis- 
ter testifying  for  the  contestant  tells  of  a  sun- 
stroke which  Mrs.  Glltner  suffered  in  her  early 
life,  and  from  which  the  sister  is  of  the  opin- 
ion her  mental  troubles  arose.  It  must  be 
borne  in  mind  that  all  these  troubles,  tf  trou- 
bles they  were,  afflicted  Mrs.  Glltner  even 
before  her  marriage,  and  certainly  during  the 
time  when  she  was  not  only  making  a  living 
for  herself  and  family  but  was  accumulating 
a  nice  estate,  through  her  energy  and  busi- 
ness acumen.  It  can  scarcely  be  a8serte<l 
that  a  woman  who  can  conduct  her  business 
affairs  upon  a  farm  of  the  size  owned  by 
Mrs.  Glltper  so  as  to  make  a  comfortable  liv- 
ing for  herself  and  three  children,  and  at  the 
same  time  accumulate  stocks  and  bonds  and 
other  valuable  property,  has  not  the  mental 
grasp  necessary  to  take  a  rational  survey 
of  her  estate,  know  the  extent  of  her  property 
and  the  natural  objects  of  her  bounty,  and 
this  is  fairly  conceded  by  the  contestants, 
but  they  seriously  contend  that  she  did  not 
appreciate  her  duty  to  the  objects  of  her  boun- 
ty, know  them  even  thongh  she  did.  She 
gave  all  her  estate  to  her  two  children  and 
her  grandchildren  in  equal  part  The  chief 
objection  to  the  will  Is  that  she  entailed  the 
estate  instead  of  turning  over  the  corpus 
thereof  to  her  son  and  daughter.  Mrs.  Gllt- 
ner, like  most  mothers,  was  thoroughly  ac- 
quainted with  the  nature  and  qualities  of  her 
children.  The  daughter,  Mrs.  Talbott,  had 
displayed  more  business  sagacity  and  frugal- 
ity than  thel  son,  and  this  undoubtedly  Indncfd 
the  executrix,  a  prudent,  careful  old  lady,  to 
make  the  daughter  the  executrix  of  the  will 
and  trustee  of  the  estate  instead  of  the  son. 
who  by  his  entire  life  had  displayed  a  want 
of  skill  in  business  as  well  as  a  restless, 
wasteful  Improvident  nature. 

With  all  these  facts  before  her  the  testa- 
trix, fearing  that  her  son,  who  had  been  a 
failure  In  business  and  who  owed  debts 
amounting  to  several  thousand  dollars,  might 
allow  the  estate  which  she  had  accumulated 
through  a  life  of  unceasing  efforts  to  slip 
through  his  fingers  and  he  come  to  want, 
provided  in  her  will  that  he  should  have 
one-half  of  the  net  income  arising  from  her 
estate,  and  that  his  children,  if  any  should 
be  born  to  him,  take  one-half  of  the  estate 
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in  fee  at  bis  death,  and  that  the  other  one- 
half  should  go  to  the  daughter  and  her  chil- 
dren in  like  iBB&ner.  The  prorisions  of  the 
will  were  only  an  attempt  to  preserve  the 
estate  against  the  improvidence  o£  the  son, 
who  had  proven  himself  a  business  failnre, 
and,  so  far  from  indicating  a  want  of  testa- 
mentary capacity,  presages  a  mind  thor- 
oughly able  to  take  account  of  all  the  facts 
and  to  guard  against  a  disaster  which  the 
life  of  a  luckless  son  proved  Imminent. 

[1]  'While  it  must  bie  admitted  that  the 
devises  of  the  will  In  contest  here,  as  in  all 
cases,  were  more  ox  less  Influenced  or  af- 
fected by  the  affection  and  love  testatrix 
bore  for  the  devisees,  yet  this  influence  can- 
not properly  be  termed  undue,  for  It  is  but 
the  natural  human  result.  By  undue  influ- 
ence is  meant  an  influence  which  obtains 
dominion  over  tlie  mind  of  the  testator  to 
an  extent  that  destroys  free  agency  on  his 
part  in  the  disposal  of  his  estate  and  con- 
strains him,  in  respect  thereto,  to  do  that 
which  he  would  not  have  done  If  left  to  the 
free  exercise  of  his  own  Judgment,  and  it  Is 
not  material  when  this  undue  influence  was 
exerted  if  it  was  present  and  operating  ou 
the  mind  at  the  time  the  paper  read  in  evi- 
dence w.as  executed.  Wood  v.  Riggs,  152 
Ky.  242,  153  S.  W.  214. 

This  court  has  repeatedly  held  that  any  in- 
fluence obtained  by  acts  of  kindness,  love,  or 
appeals  to  the  feelings  or  understanding 
which  does  not  destroy  free  agency  is  within 
the  law,  and  a  paper  otherwise  regular  will 
not  fail  because  executed  by  one  so  Influ- 
enced. It  Is  but  natural  that  a  testator 
should  remember  those  for  whom  he  enter- 
tains a  feeling  of  love  and  affection,  and 
those  too  who  have  been  kind  and  consider- 
ate of  him.  Kindness,  attention,  and  help- 
fulness often  move  a  devisor  to  mention  the 
doer  in  his  testamentary  paper,  and  such 
devise,  if  otherwise  regular,  must  not  be 
condemned. 

[2]  Undue  influence  cannot  be  presumed. 
Proof  tending  to  establish  its  existence  must 
be  adduced.  Nor  will  the  fact  that  the  dev- 
isee or  another  had  access  to  the  testator, 
or  there  was  opi)ortunlty  to  Influence  him, 
be  sulHdent  to  sustain  the  plea  unsupported 
by  evidence  of  facts  which  tend  to  establish 
the  want  of  free  agency  on  the  part  of  testa^ 
trix. 

[3,4]  The  great  weight  of  the  evidence 
supports  the  contention  of  the  propounders 
that  Mrs.  Giltner  was  a  person  possessing 
testamentary  capacity  at  the  time  of  the  ex- 
ecution «f  the  paper  on  the  13th  day  of 
April,  1914.  It  further  shows  that  she  was 
a  person  of  strong  will  and  fixed  purpose, 
not  easily  dissuaded  from  her  intentions. 

There  being  an  utter  failure  of  proof  of 
undue  influence.  It  was  error  for  the  court 
to  submit  that  question  to  the  Jury.  Fur 
this  reason  the  Judgment  is  reversed  for 
proceedings  consistent  with  this  opinion. 


BA88ETT  ▼.  BASSETT. 

(Gouzt  of  Appeals  of  Kentucky.     March  1, 

1918.) 

1.   JUDOURNT     4=3713(2)  —  C0I(CI.Tr8IVBNBa8 — 

Matxebs  Concluoeo. 
Res  judicata  not  only  includes  all  facts  and 
questions  that  were  litigated  in  the  action,  but 
those  also  that  coald  properly  have  been  liti- 
gated. 

Z   JUDOMENT     €S3720  —  CONOLVSIVSNBSS  — • 

MaTTEBS     CoNCLUDEn. 

Every  question  must  be  considered  as  dis- 
posed of  by  the  prior  suit,  unless  expressly 
left  open  for  further  litigation. 

Appeal  from  Carcult  Court,  Grayson 
County. 

Action  by  R.  J.  Bassett  against  H.  R.  Bas- 
sett  Judgment  dismissing  the  petition  on 
plaintKTs  refusal  to  plead  further  after  de- 
murrer to  the  reply  was  sustained,  and 
plaintiff  appeals.    Afflrmed. 

See,  also,  IBO  Ky.  117,  166  S.  W.  .763. 

Charles  Carroll,  of  Louisville,  for  appel- 
lant U.  W.  Stone,  of  Leitchfleld,  for  appel- 
lee. 

SAMPSON,  J.  On  May  10,  1909,  B.  R. 
Bassett  purchased  of  the  Cincinnati  Cooper- 
age Company  a  tract  of  land  containing  2,650 
acres  lying  In  Grayson  county,  agreeing  to 
pay  therefor  $8,925.  Five  thousand  dollars 
of  this  sum  was  paid  In  cash,  the  balance  was 
represented  by  notes  executed  by  E).  R.  Bas- 
sett. At  the  time  of  the  purchase  B.  R.  Bas- 
sett did  not  have  sufficient  money  to  make 
the  first  payment,  $5,000,  and  he  solicited 
R.  J.  Bassett,  who  was  then  connected  with 
the  bank  at  Leitchfleld,  to  assist  him  In  pro- 
curing the  money,  and  this  was  done  by  the 
manipulation  of  notes  through  tihe  bank  with 
which  R,  J.  Bassett  was  connected.  After  the 
property  was  deeded  to  E.  R.  Bassett,  and 
after  he  had  agreed,  In  consideration  of  R. 
J.  Bassett  paying  one-haU  of  the  purchase 
price,  expenses,  interest,  cost,  and  taxes  on 
the  land,  that  R.  J.  Bassett  should  share 
equally  with  him  in  the  profl.ts  arising  from 
the  sale  of  said  land,  the  following  writing 
of  date  July  6,  1909,  was  executed: 

"July  5,  1009,  whereas  on  May  10,  1909.  the 
Cincinnati  Cooperage  Co.,  made  a  deed  to  B.  R. 
Bassett  conveying  2,650  acres  of  land  in  Gray- 
son county,  Ky.,  for  the  sum  of  $8,925.00.  Now 
this  is  to  certify  that  K.  J.  Bassett  is  to  pay 
one-half  of  said  purchase  price  of  the  land  and 
one-half  of  all  expenses,  interest,  cost,  and  tax- 
es and  to  share  equally  with  B.  R.  Bassett  in 
the  profits  arising  from  the  sale  of  said  land  and 
to  share  equally  with  B.  R.  Bassett  in  any  loss 
that  might  be  sustained. 

"[Signed]  E.  R.  Bassett" 

After  the  execution  and  delivery  of  this 
writing  R.  J.  Bassett  failed  to  provide  any 
part  of  the  purchase  money,  or  expenses, 
cost,  or  taxes  stipulated  in  the  writing,  and 
left  the  entire  burden  uppn  E.  R.  Bassett. 
Shortly  thereafter  E.  R.  Bassett  succeeded  In 
selling  a  portion  of  the  land  and  certain  tim- 
ber off  the  land  for  a  sum  in  excess  of  the 
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entire  purchase  prtce.  When  this  was  done 
R.  J.  Bassett  Immediately  became  Interested 
and  desired  to  take  bis  half  interest  in  tlte 
property,  as  per  the  written  option  above 
copied,  but  K  R.  Bassett  declined  to  convey 
to  R.  J.  Bassett  a  one-half  interest,  the  prop- 
erty already  having  paid  for  itself  with  some 
1,600  acres  over.  Thereupon  R,  J.  Bassett 
institnted  an  action  in  the  Grayson  circuit 
court,  seeldlng  a  specific  performance  of  the 
contract,  and  this  action,  after  preparation 
was  decided  by  the  lower  court  in  favor  of 
R.  J.  Bassett  and  he  was  adjudged  the  own- 
er of  a  one-half  undivided  interest  in  the 
property.  From  this  judgment  E.  R.  Bassett 
appealed  to  this  court,  and  in  an  opinion  de- 
livered May  2,  1914,  this  court  reversed  the 
judgment  of  the  Grayson  circuit  court  with 
directions  to  dismiss  the  petition.  In  that 
opinion  found  in  159  Ky.  117,  166  S.  W.  763, 
in  construing  the  writing  sued  on,  it  is  said: 

"As  we  construe  this  writing,  it  submitted  to 
B,  J.  Bassett  an  option  Kiving  him  the  right 
to  pay  one-half  the  purchase  price  and  one- 
half  the  expense,  interest,  and  cost  and  taxes, 
in  consideration  of  which  he  was  to  have  an 
equal  interest  in  the  iproStB  with  E.  R.  Bas- 
sett, who  recognized  his  right  to  an  equal  in- 
terest when  he  paid  his  part  of  the  price. 
Whether  he  had  an  interest  in  the  profits  or  not 
depended  on  his  election  to  accept  the  option 
and  pay  one-half  of  the  purchase  price  and  one- 
half  of  all  expenses,  interest,  costs,  and  taxes, 
and  this  he  did  not  do.  There  is  no  condition 
in  the  writing  conferring  upon  R.  J.  Bassett 
the  privilege  of  secoriog  an  interest  in  the 
land  in  consideration  of  the  assistance  he  ren- 
dered E.  R.  Bassett  in  his— E.  R  Bassett's— 
efforts  to  raise  the  money  to  pay  the  purchase 
price.  Not  ia  there  aa^  suggestion  in  the  writ- 
ing that  in  consideration  of  bit*  assistance  R. 
J.  Bassett  should  have  an  interest  in  the  profits 
that  might  be  realized  from  a  sale  of  the  land. 
Whatever  right  he  might  have  bad,  and  it  is 
extremely  doubtful  if  be  could  have  any,  to  an 
interest  m  this  land  under  the  verbal  arrange- 
ment by  which  he  agreed  to  use  bis  position  as 
a  bank  officer  to  raise  money  by  lawful  as  well 
as  unlawful,  or,  to  say  the  least,  questionable 
methods,  were  voluntarily  surrendered  when  be 
accepted  this  writing  as  the  contract." 

Upon  the  return  of  the  case  to  the  lower 
court  the  mandate  of  this  court  was  entered, 
and  the  petition  dismissed.  Thereafter  ap- 
pellant, R.  X  Bassett,  instituted  this  action 
upon  the  same  writing,  making,  in  substance, 
the  same  allegations  as  in  the  original  action, 
setting  forth  the  same  description  of  uie 
property,  concluding  with  a  prayer  similar  to 
that  of  the  first  petition.  A  demurrer  was 
interposed  to  the  petition  and  overruled; 
answer  was  filed  traversing  the  allegations  of 
the  petition  and  pleading  res  Judicata.  In 
this  answer  Is  copied  the  petition,  answer, 
reply,  and  part  of  the  evidence  of  the  former 
case.  Upon  motion  the  evidence  thus  plead- 
ed in  the  answer  was  stricken,  but  a  motion 
to  strike  the  copy  of  the  original  pleadings 
from  the  answer  was  overruled.  A  reply  was 
filed,  traversing  the  allegations  of  the  answer 


and  attempting  to  avoid  the  effect  of  the  plea 
of  res  judicata.  The  defendant  thereupon 
moved  to  strike  from  the  reply  most  of  the 
material  allegations  thereof,  which  motion 
was  sustained  by  the  court,  and  plaintiff  giv- 
&k  further  time  in  whidi  to  plead.  At  the 
succeeding  term  of  court  i^alntUT  declined 
to  plead  further,  and  his  petition  was  there- 
uix>n  dismissed.  From  this  judgment  he 
appeals. 

[1  ]  In  the  present  action  it  is  alleged  that 
at  the  time  of  the  delivery  of  the  writing 
dated  July  6,  1909,  R.  3.  Bassett  informed 
appellee,  E.  R.  Bassett,  of  his  willingness  to 
accept  the  option,  and  did  then  and  there 
accept  It,  and  was  from  that  time  ever  aftrar 
ready  and  willing  to  perform  his  part  of  tite 
contract,  and  was  only  prevented  from  so  do- 
ing by  the  misconduct  of  E.  R.  Bassett.  In 
effect  the  same  allegations  were  made  In  the 
original  action,  and  we  have  sought  in  vain 
for  a  real  distinction  between  the  two  pro- 
ceedings. Res  judicata  not  only  includes  all 
facts  and  questions  that  were  litigated  in 
the  action,  but  those  also  that  conld  prop- 
erly have  been  litigated,  and  such  as  could 
properly  have  been  litigated  In  the  first 
action  cannot  thereafter  be  relitigated  by 
the  same  parties  or  their  privies.  -Talbott 
v.  Todd,  6  Dana,  190;  Honaker  v.  Cedl,  &l 
Ky.  202,  1  8.  W.  392,  8  Ky.  Law  Eep.  188; 
Hall  V.  Formao,  82  Ky.  509;  United  States 
Fidelity  &  Guaranty  Oo.  v.  CJarter,  158  Ky. 
739,  166  S.  W.  288;  Stone  v.  Winn,  165  Ky. 
22,  176  S.  W.  933. 

It  has  further  been  held  that  a  judgment 
necessarily  affirming  the  existence  of  any 
fact  is  conclusive  upon  the  parties  or  their 
privies  whenever  the  existence  of  the  fact 
Is  again  In  issue  between  such  parties  or 
privies,  not  only  when  the  subject  is  the 
same,  but  when  the  point  comes  inddentaUy 
in  question  in  relation  to  a  different  matter 
in  the  same  or  any  other  court.  Hosklns  ▼. 
Hosklns,  157  Ky.  738,  164  8.  W.  77. 

[2]  It  Is  also  a  rule  that  every  question 
must  be  considered  as  disposed  of  unless  ex- 
pressly left  open  for  further  UtJcation. 
Smith  V.  Brannin,  79  Ky.  114. 

Under  the  i^ile  established  by  this  conxt 
that  a  prior  judgment  may  be  relied  upon  in 
a  plea  of  res  judicata,  not  only  as  to  all  that 
was  in  issue  in  the  previous  suit,  but  all  that 
could  properly  have  been  put  in  issue  by  the 
parties,  it  follows  that  the  trial  court  correct- 
ly sustained  the  plea  and  dismissed  the  plain- 
tiff's petition.  This  rule  is  rested  upon  the 
necessity  of  putting  an  end  to  litigation. 
Questions  must  be  set  at  rest  when  once 
litigated  and  finally  determined.  No  good 
purpose  could  be  served  by  going  over  the 
same  ground  a  second  time,  to  the  great  ex- 
pense of  the  litigants  and  the  annoyance  of 
the  courts. 

Judgment  affirmed. 
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OARTBR  OOAI^  OO.  ▼.  DOZIEB. 
<C!oart  of  Appeals  of  Kentacky.    Feb.  22,  1918.) 

1.  Apfkai.  and  Erbor  «=>i)10(l)  —  Matiebs 
Not  in  Rkcobd— Presumption. 

Wbere  the  pleadings  have  not  been  made  b 
part  of  the  record,  it  will  be  presumed  that  they 
support  the  judgment,  and  that  the  issues  sub- 
mitted were  properly  made  by  the  pleadings. 

2.  Appeal  and  Berob  <S=>109(K3)  —  Sobok- 
QUKNT  AppeaI/— Law  of  Case. 

The  facts  being  substantially  the  same,  the 
opinion  upon  the  former  appeal  as  to  negligence 
and  contributory  negligence  is  the  law  of  the 
case. 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  WllUe  Dozler  against  the  Carter 
Coal  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

P.  D.  Black  and  Black  &  Owans.  all  of 
Barbourrllle,  for  appellant.  J.  M.  Bobsion, 
ot  Barbourrllle,  for  appellee. 

HUKT,  J.  The  appeUee,  WUUe  tHaiet, 
who  was  a  13  year  old  boy,  complaining  tbat 
be  had  received  very  severe  Injuries  because 
of  the  negligence  of  the  appellant.  Carter 
Coal  Company,  who,  at  the  time  and  place 
of  bis  Injury,  owed  him  the  duty  of  exercis- 
ing ordinary  care  not  to  Injure  bim,  InBtltut- 
ed  this  actl<»>  to  recover  of  the  appellant  a 
large  sum  In  damages.  This  is  the  second 
appeal  of  the  action  to  this  court.  Th4 
opinion  upon  the  flr&t  appeal  may  be  found 
In  170  Ky.  874,  186  S.  W.  140,  where  the  per- 
tinent facts  of  the  case  are  stated.  Upon 
the  return  of  the  case  to  the  circuit  court, 
a  second  trial  was  bad,  which  resulted  in  a 
verdict  ot  the  Jury  In  favor  of  appellee  for 
the  sum  of  ^,000,  and  a  Judgment  In  accord- 
ance with  it  Appellant's  motion  for  a  new 
trial  having  been  overruled.  It  has  appealed 
from  that  Judgment.  The  only  ground  whidi 
la  now  relied  upon  for  aTerersal  Is  the  alleged 
error  of  the  court,  In  overruling  tbe  motion 
for  a  direct  verdict  by  the  Jnry  In  fftvor  of 
the  appellant. 

[1]  The  pleadings  in  the  action  have  not 
been  made  a  part  of  the  record,  and  hence 
we  can  only  presume  that  they  support  the 
Judgment,  and  that  the  issues,  which  were 
submitted  to  the  Jury  by  the  Instructions, 
were  also  properly  made  la  the  pleadings.  It 
Is  gathered  from  the  opinion  upon  the  for- 
mer appeal  that  the  cause  of  action  relied 
nixm  in  the  petition  at  that  time  was  that 
the  appellant  bad  negligently  failed  to  have 
its  cars  equipped  with  suiSclent  hooks;  that 
its  employes,  at  the  mouth  of  Its  mine  and 
Its  tipple,  In  falling  to  derail  the  cars,  had 
been  negligent,  and  that  the  safety  switches, 
which  were  provided  for  the  purpose  of  de- 
railing the  cars,  when  the  cars  should  es- 
cape, were  negligently  allowed  to  be  out  of 
repair.  The  appellee  averred  that  an  ar- 
rangement existed  between  the  appellant  and 
Its  employes  to  furnish  them  with  coal  at  the 


price  ot  $1  per  month,  and  that  in  oonse- 
Quence  of  this  arrangement  their  wives  and 
chlldrai,  with  the  knowledge  and  acqalea- 
cence  of  the  anmllant,  customarily  visited 
the  tipples  for  the  purpose  of  procuring  coal, 
and  under  the  arrangement  for  that  purpose^ 
and  that,  while  the  appellee,  exercising  ordi- 
nary care  for  himself,  was  at  the  tipple  prem- 
ises for  the  purpose  of  procuring  coal,  as 
the  direct  and  proximate  cause  of  the  acts 
of  negUgenoe  above  mentioned,  a  train  of 
appellant's  cars  were  cau&ed  to  break  away 
and  allowed  to  run  down  upon  the  tipple  with 
great  violenoev  demoUshlng  a  portion  of  the 
tipfite  and  striking  the  appellee,  and  there- 
by  fractured  his  skull  and  caused  bim  to 
endure  great  suffering,  and  permanent  injury 
to  his  mind  and  eye.  It  is  substantially  eon* 
eeded  upon  both  sides  that  the  evidence  upon 
the  last  trial  was  practically  the  same  as 
uqpon  the  Brst  trial.  In  the  former  opinion, 
it  was  held  that  there  was-  proof  in  support 
of  all  the  charges  of  negligence  set  out  in 
the  petition,  and  also. evidence  which  tended 
to  prove  absence  of  negligence  iU)on  the  part 
of  the  appelant  Hie  Instmctiens  are  in 
substantial  accord  with  the  former  (pinion 
in  the  cafi«. 

[2]  The  opinion  upon  the  former  appeal 
is  the  law  of  this  case,  opon  substantially 
the  same  state  of  facts.  Davis  v.  McCwkle, 
14  Bnsh,  746;  Goff  v.  Lowe,  141  Ky.  796,  188 
S.  W.  995;  Samuels  v.  Gilmore,  142  Ky.  166, 
134  8.  W.  169.  The  amount  of  the  damages 
allowed  does  not  seem  to  be  excessive. 

The  Judgment  is  therefore  affirmed. 


JEFFREY  et  al.  v.  LANGSTON  et  aL 

(Court  of  Appeals  of  Keatncky.    Feb.  26, 1918.) 

Deeds  «=>44— New  Exkcutiow— ErFBCT. 

Where  grantor  who  was  dissatisfied  with  an 
unrecorded  deed  obtained  possession  thereof, 
made  certain  changes,  and  redated  it  to  cor- 
respond with  the  date  of  its  new  execution,  the 
effect  of  the  deed  for  all  purposes  was  the  same 
as  if  it  had  originally  been  dated  as  of  the  date 
of  the  new  execation. 

Appeal  from  Gircolt  CSourt,  Calloway 
County. 

Suit  by  W.  K.  Jeffrey  and  others  against 
Delia  Langston  and  others.  Judgment  dis- 
missing petition,  and  plaintiffs  appeaL  Af- 
firmed. 

A.  D.  Thompson,  of  Murray,  and  J.  C. 
Speight,  of  Mayfield,  for  appellants.  Cole- 
man &  Wells,  of  Murray,  for  appellees. 

UARBOLL,  J.  This  is  a  suit  by  some  of 
the  children  of  W.  A.  Fltts,  who  died  Intes- 
tate in  Calloway  county  In  September,  1915, 
against  Delia  Langston,  his  married  daugh- 
ter, and  R.  B.  and  W.  S.  Fitte,  two  of  his 
sons,  to  set  aside  a  deed  made  1^  W.  A. 
Fltts  to  his  daughter,  Mrs.  Langston.  The 
deed  recite^  that  in  consideration  of  love 
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and  affection  he  conveyed  to  Mrs.  Langston 
about  80  acres  of  land  In  Calloway  county. 
R.  B.  and  W.  S.  Fltts,  although  they  were 
made  defendants  In  the  suit  and  are  named 
as  appellees  here,  have  really  no  interest  In 
the  controversy.  We  gather  from  the  record 
that  they  were  made  parties  defendant  be- 
cause it  was  believed  that  through  their  as- 
sistance or  Influence  the  deed  to  Mrs.  lang- 
ston was  procured. 

The  grounds  upon  which  It  is  sou^t  to  set 
aside  the  deed  are  that  W.  A.  Fitts  was  men- 
tally incapable  of  executing  it,  and  was  per- 
suaded to  do  so  by  undue  Influence  exercised 
over  him  by  Mrs.  Langston  and  her  brothers, 
R.  B.  and  W.  S.  Fltts.  After  the  case  had 
been  prepared  for  hearing,  the  lower  court 
rendered  a  Judgment  dismissing  the  petition. 

At  the  time  the  deed  was  made  W.  A.  Fltts 
was  about  75  years  old  and  his  wife,  Mrs. 
AUie  Fltts,  70.  On  February  1,  1913,  W.  A. 
Fltts  and  his  wife  made  a  deed  conveying 
the  land  to  Mrs.  Langston  "during  her  single 
life."  The  wife  of  W.  A.  Fltts  died  In  Sep- 
tember, 1914,  and  thereafter  W.  A.  Fltts,  be- 
coming dissatisfied  with  the  deed  made  In 
February,  1913,  and  which  had  never  been  put 
to  record,  got  possession  of  it  and.  changed 
it  so  as  to  convey  the  land  to  Mrs.  Langston 
"during  her  lifetime,  then  to  her  heirs."  This 
change  was  made  by  erasing  in  the  deed  the 
words  "single  life"  and  inserting  in  their 
place  "life-time,  then  to  her  heirs."  After 
this  alteration  had  been  made  in  the  deed, 
the  date  of  the  first  signing  in  February, 
1913,  and  the  date  of  the  acknowledgment 
then  taken  by  a  deputy  clerk  were  changed 
so  as  to  make  the  date  of  the  signing  by  W. 
A.  Fltts  and  the  date  of  the  new  acknowl- 
edgment July  2,  1915,  and  on  July  3,  1915, 
the  deed  was  recorded  In  the  proper  office. 

It  appears  from  the  evidence  that  Mrs. 
Langston  lived  with  her  parents  all  of  her 
life  except  for  a  short  while,  and  after  the 
death  of  her  mother  continued  to  live  with 
her  father  until  his  death,  waiting  on  and 
giving  to  them  such  attention  as  people  of 
their  age  and  health  required.  It  was  to 
compensate  her  for  this  service  and  attention 
that  the  deed  was  made.  The  evidence  as  to 
the  mental  condition  of  W.  A.  Fitts  Is  con- 
flicting, some  of  the  witnesses  testifying  that 
at  the  time  of  the  execution  of  the  deeds,  he 
was  feeble  In  mind  as  well  as  In  body,  and 
did  not  have  suflicient  mental  capacity  to  un- 
derstand the  nature  or  quality  of  his  acts; 
other  witnesses  testifying  that  he  was  fully 
competent  physically  as  well  as  mentally  to 
execute  both  of  the  deeds  at  the  time  they 
were  executed. 

It  appears  that  the  deed  of  February  1, 
1913,  was  executed  on  Sunday,  but  this  is  not 
material  because  Mrs.  Langston  does  not 
claim  the  land  under  that  deed,  but  under 
the  deed  made  In  July,  1915.  It  is  very  true 
that  this  deed  of  July,  1915,  wa;  simply  the 


did  deed  reformed  to  correspond  with  the 
wishes  of  W.  A.  Fltts  at  the  time  it  was 
made  and  redated  to  correspond  with  the  date 
of  Its  new  execution.  But  for  all  purposes 
the  effect  was  the  same  as  If  the  deed  now 
In  controversy  had  originally  been  written 
and  executed  in  July,  1915. 

It  might  further  be  here  said,  although  not 
Important,  that  there  Is  some  question  as  to 
whether  the  deed  made  In  1913  was  deliver- 
ed to  Mrs.  Langston,  but,  as  we  have  said, 
the  deed  made  in  1913  was,  in  effect,  de- 
stroyed and  a  new  deed  executed  in  Its  place 
In  1915.  There  is  no  evidence  that  Mrs. 
Langston  in  any  manner  or  form  Influenced, 
or  persuaded,  or  requested  her  father  to  exe- 
cute either  of  the  deeds,  or  procured  any  one 
else  to  influence  or  persuade  him  to  make  ei- 
ther of  them.  It  se^ns  that  Mrs.  Fltts  and 
his  wife  decided  between  themselves  to  make 
the  first  deed,  and  It  was  written  according 
to  their  wishes ;  there  being  nothing  secret 
about  its  execution,  as  two  and  probably 
three  of  the  children  other  than  W.  S.  and 
R.  B.  EMtts  and  Mrs.  Langston  were  present 
when  the  first  deed  was  written,  signed  and 
acknowledged.  Nor  was  there  any  secrecy  or 
concealment  about  the  execution  of  the  last 
deed,^or  does  the  evidence  show  that  W.  S. 
or  R.  B.  Fltts  influenced  or  persuaded  W.  A. 
BHtts  to  make  either  of  the  deeds.  We  may 
therefore  safely  say  that  there  is  no  evi- 
dence of  UBdue  influence  In  the  record. 

As  to  the  mental  capacity  of  W.  A.  Fitts. 
there  Is,  as  we  have  said,  some  conflict  in  tlie 
evidence,  but  the  weight  of  It  shows  that  he 
was  capable  of  executing  the  Instrument,  and 
that  it  was  his  free  and  voluntary  act. 

Wherefore  the  judgment  Is  affirmed. 


YORK  V.  MIMS. 
(Court  of  Appeals  of  Kentucky.    Feb.  26,  191S.) 

1.  Libel  and  Slander  ®=»7(2)— Actiosablb 
Words — Words  Imputing  Cbuce — "Acnow- 
ABUE  Per  Se." 

Words  that  clearly  and  imequivocally  import 
that  the  person  accused  is  guilty  of  some  felony 
or  other  crime  of  such  turpitude  as  to  render 
him  liable  upon  indictment  to  some  infamous 
punishment  are  "actionable  per  se." 

[Ed.  Note. — For  other  definitions,  sec  Words 
and  Phrases,  First  Series,  Actionable  Words ; 
Second  Series,  Actionable  Per  Se ;  First  and 
Second  Series,  Slanderous  Words.] 

2.  Libel  and  Slander  «s»7(^ — Actiorabix 
Words — Words  Imputing  Crime — "Action- 
able Per  Se." 

Words  that  in  their  usual  and  ordinary 
meaning  as  commonly  understood  do  not  dearly 
import  the  commission  of  a  puniafaable  crime 
involving  moral  turpitude  are  not  actioaable 
per  se. 

3.  Libel  and  Slander  <S=»12,  81,  89(1)  — 
Words  Actionable  as  OAtratNO  Sfecial 
Damaqe — Pleading. 

Words  falsely  and  maliciously  spoken  con- 
cerning the  business,  office,  or  profession  of  an- 
other, if  they  import  dishonesty,  un(itnes.s.  or 
incompetency,  though  not  actionaUe  per  ae.  inav 
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give  a  cauie  ot  action  to  recover  special  damag- 
es for  an  injury  thereby  caused  plaintiff  in  his 
business,  trade,  or  calling ;  but,  to  make  them 
actionable,  tbe  special  damage  must  be  pleaded, 
and  also  the  extrinsic  facts  and  circumstances 
relied  on  to  impart  to  them  the  qualities  neces- 
sary to  render  them  actionable. 

4.  IiMEl  AND  Sl^NDER  ^=7(13)  —  ACTIONA- 
BLE WOBDS— WOKDB  iMPtJTINO  CHIME — LAR- 
CENY—"ACXIONABLE    Pbb  Sk." 

It  was  hot  slanderous  per  se  for  defendant 
to  say  that  plaintiff  walked  into  defendant's  of- 
fice, and  without  permission  took  from  her  desk 
private  papers  containing  a  check  for  $55,  and 
that  if  ne  did  not  send  them  back  she  would 
take  a  warrant  for  him,  or  to  say  that  he  took 
such  check  from  her  private  papers  and  walked 
out  without  saying  a  word  about  it,  and  that 
she  considered  it  just  as  good  as  stealing  it, 
and  did  not  want  anything  to  do  with  such  a 
man,  as  she  had  dealings  with  him  before  and 
he  was  tricky,  as  thit<  lunguaRe  was  not  a  di- 
rect or  unequivocal  charge  of  larceny,  but  more 
reasonably  imputed  a  charge  of  trespass. 

5.  lyiBEL  AND  Slander  <lfc=>8r>(l)— Pleading — 

"INSUENDOS" — EnLABGINO     MEANING     OF 

I^anouaob. 
Where  the  language  set  out  in  the  petition 
in  an  action  for  slander  did  not  amount  to  a 
direct  or  'unequivocal  charge  of  larceny,  an 
averment  of  the  petition  that  by  the  use  of  such 
lansuage  defendant  falsely  imputed  to  plain- 
tiff the  crime  of  larceny  could  give  to  the  lan- 
guage no  other  meaning  than  the  words  them- 
selves conveyed,  since  tne  office  of  an  "innuen- 
do" is  to  explain  the  words  spoken  and  annex  to 
them  their  proper  meaning,  and  it  may  not  in- 
troduce new  matter  or  enlarge  the  meaning  of 
the  words,  nor  supply  the  place  of  a  colloquium. 

tHId.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Innu- 
endo.] 

Appeal  firom  Clrcnlt  Court,  Boyd  County. 

Action  by  Joshua  M.  York  against  Blanch 
M.  Mlms.  From  a  Judgment  dismissing  the 
action,   plaintiff  appeals.     Affirmed. 

B.  S.  Dlnkle,  of  Catlettsburg,  and  H.  R. 
Dysard,  of  Ashland,  for  appellant.  George 
B.  Martin,  of  CatlettMburg,  for  appellee. 

SETTLE,  C.  J.  The  question  presented  for 
decision  by  this  appeal  is  whether  certain 
words  alleged  in  the  petition  to  have  been 
maliciously  and  falsely  spol(en  of  the  ap- 
Itellant  by  appellee  are  slanderous  per  se 
and  therefore  actionable.  The  words  com- 
plained of,  as  set  out  in  the  petition,  as 
amended,  are  contained  in  two  paragraphs, 
the  first  being  as  follows: 

"Mr.  York  walked  into  my  office  and,  without 
my  permission,  took  from  my  dpsk  private  pa- 
pers containing  a  check  for  $,55.00,  my  own 
private  papers,  and  if  he  does  not  send  them 
back  to  me  I  will  take  a  warrant  for  him." 

The  words  of  the  second  paragraph  are  as 
follows: 

"Mr.  Xork  walked  into  my  office  and  took 
from  my  private  papers  a  certain  check  for 
$5.'7.00,  and  walked  out  without  saying  a  word 
to  me  about  it,  and  I  consider  it  just  as  good  as 
•tealing  it,  and  I  do  not  want  anything  to  do 
with  such  a  man,  as  I  have  had  dealings  with 
him  before  and  he  is  tricky." 

A  general  demurrer  was  interposed  to  the 
petition,  as  amended,  which  the  circuit  court 


sustained;  and,  the  appellant  decUDlng  to 
plead  further,  judgment  was  entered  dismiss- 
ing the  action,  at  his-  cost  From  which 
judgment  this  appeal  Is  prosecuted. 

The  petition  does  not  allege  that  ai^el- 
lant  was  damaged  by  appellee's  ^>ealiing  of 
him  the  words  charged,  and  for  this  reason 
alone  It  is  insisted  for  appellee  that  the 
action  of  the  lower  court  in  the  matter  of 
sustaining  the-  demurrer  was  authorized. 
But,  waiving  this  defect  in  the  petition,  we 
find  it  preferable  to  rest  our  decision  of  the 
case  upon  the  surer  ground  that  the  words 
complained  of  are  not  slanderous  per  se, 
and  consequently  not  actionable. 

[1-3]  Words  that  clearly  and  unequivocally 
lmiH>rt  that  the  person  accused  is  guilty  of 
some  felony  or  other  crime  of  such  turpitude 
as-  to  render  him  liable  upon  indictment  to 
some  infamous  punishment  are  actionable 
per  se.  But  words  that,  in  their  usual  and 
ordinary  meaning,  as  commonly  understood, 
do  not  clearly  import  the  commission  of  a 
punishable  crime  Involving  moral  turpitude 
are  not  actionable  per  se.  It  is  lllcewlse 
true  that  words  falsely  and  maliciously  spo- 
ken, although  not  per  se  actionable,  concern- 
ing the  business,  office,  or  profession  of  an- 
other if  they  import  dlsbonesty  or  unfitness' 
or  Incompetency,  may  give  a  cause  of  action 
to  recover  special  damages  for  an  injury 
thereby  caused  the  plaintiff  in  his  business, 
trade,  or  calling ;  but  to  make  such  words 
actionable  the  special  damages  must  be 
pleaded,  and  also  the  extrinsic  facts  and 
circumstances  relied  on  to  Impart  to  them 
the  qualities  necessary  to  render  them  ac- 
tionable. Moore  v.  Johnson,  147  Ky.  585. 
144  S.  W.  765;  Wooten  v.  Martin,  140  Ky. 
781,  131  S.  W.  783,  Ann.  Cas.  1912B,  407; 
Willlauis  V.  Riddle,  145  Ky.  450,  140  S.  W. 
661,  36  L.  R.  A.  (N.  S.)  974,  Ann.  Cas.  1913B, 
1151;  Renaker  v,  Gregg,  147  Ky.  3CS,  144 
S.  W.  89;  Curtis  v.  Iseman,  137  Ky.  796,  127 
S.  W.  150. 

[4]  The  language  here  comi)lained  of  con- 
tains no  charge  that  appellant  stole  the 
check  or  any  other  property  belonging  to 
the  appellee.  He  might  liave  done  all  that 
he  was  charged  by  appellee  with  doing,  and 
yet  not  been  guilty  of  the  crime  of  larceny. 
Indeed,  the  words  more  reasonably  impute  a 
charge .  of  trespass.  For  if  appellant  took 
the  check,  as  charged,  without  appellee's  per- 
mission, as  the  language  used  implies  that  it 
was  taken  in  her  presence,  the  taking  was 
more  akin  to  trespass  than  larceny.  In 
other  words,  the  language  does  not  rea.sona- 
bly  or  necessarily  impute  to  the  appellant 
the  taking  of  the  check  with  a  felonious,  in- 
tent. And  the  fact  that  she  did  not  intend 
to  charge  him  with  the  crime  of  larceny  Is 
indicated  in  that  part  of  the  language  used 
which  amounted  to  a  threat  that  if  he  did  not 
return   the   papers,   she   would    take   out   n 
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warrant  for  htm.  Nor  does  the  further  state- 
ment contained  in  the  language  complained 
of  that  she  considered  his  action  "as  good 
as  stealing  the  check"  amount  to  a  charge 
that  he  did  steal  it.  This  language  consti- 
tuted a  mere  expression  of  opinion  on  her 
part,  to  the  effect  that  he  might  as  well  have 
stolen  ttie  check  as  to  have  taken  it  In  the 
manner  he  did,  but  was  not  a  direct  or  un- 
equivocal charge  that  appellant  was  guilty 
of  the  crime  of  larceny. 

[6]  The  averment  of  the  petition,  follow- 
ing the  setting  out  of  the  words  complained 
of,  that  by  their  use  appellee  falsely  imputed 
to  appellant  the  crime  of  larceny  can  give  to 
the  language  no  other  meaning  than  the 
words  themselves  convey.  As  said  in  Curtis 
V.  Iseman,  137  Ky.  796,  127  S.  W.  150: 

"Whi]«  it  is  the  office  of  the  innuendo  to  ex- 
plain the  words  spoken  and  annex  to  them  their 
proper  meaning,  it  may  not  introduce  new  mat- 
ter or  enlarge  the  meaning  of  the  words,  nor 
can  it  Bupp^  the  place  of  coUoqaiam.  If  the 
words  complained  of  in  slander  derive  their 
slanderous  import  from  extrinsic  facts,  the  pe- 
tition mast  aver  these  facts  and  connect  them 
by  a  colloquium  with  the  words  cbatKed.  But 
where  the  words  charged  to  have  been  spoken 
are  unequivocal  and  convey  a  direct  charge  or 
imputation  of  crime,  no  colloquium  is  neces- 
Bbry.  No  extraneous  facts  are  alleged  with  re- 
spect to  the  words  complained  of  in  the  first 
paragraph  of  the  petition  which  give  to  them  a 
slanderous  meaning,  and  the  mere  admission  of 
the  answer  that  they  were  spoken  by  appellee 
gives  them  no  meaning  other  than  the  words 
themselves  convey.  •  •  • "  gengel  v.  Pier- 
son,  177  Ky.  780,  198  S.  W.  1. 

In  Curtis  r.  Iseman,  supra,  it  was  held 
that  neither  the  preparation  nor  attempt  to 
steal  constitutes  larceny;  and  to  say  that  a 
person  was  trying  or  attempting  to  steal 
does  not  constitute  slander,  such  words  not 
being  actionable  per  se.  And  if  to  say  that 
a  person  was  trying  or  attempting  to  steal 
does  not  constitute  slander,  it  cannot  consti- 
tute slander  to  say  of  a  person  that  the  taking 
of  a  check  or  papers  un^er  the  circumstances 
charged  by  appellee  in  the  instant  case  was 
considered  by  her  "as  good  as  stealing  it" 
Certainly  the  petition  In  the  case  before  us 
alleges  no  extrinsic  facts  connected  with  the 
speaking  of  the  words  charged  whereby  they 
are,  or  can  be,  given  any  other  meaning  than 
the  words  employed  convey;  and,  standing 
alone,  they  contain  no  such  meaning  as 
makes  them  actionable  per  se. 

There  is  no  error  in  the  Judgment  appealed 
from.    Hence  it  is  afDrmed. 


nrZPATRICK  et  aL  t.  ROARK  et  ah 

(Court  of  Appeals  of  Kentucky.    Feb.  26,  191&) 

1.  Teusts  (SssllO— Wife  Fubnishino  Monet 
TO  Pat  fob  Land— Refobmation  of  Deed- 
Proof, 
Where  a  wife  seeks  to  have  a  deed  convey- 
ing land  to  her  husband  reformed,  because  her 
money   paid  for  the  land  and  it  should   have 
been  conveyed  to  her,  she  must  show,  not  only 


that  her  mone^  paid  for  the  land,  but  that  the 
husband  committed  a  breach  of  tnist  or  deceived 
her. 

2.  WTmEBSES  «=:>144(11)— DeceasKd  Psrsoits 
— TauBTs  IN  Land. 
A  wife  is  not  competent  Co  testifj  that  her 
deceased  husband,  in  acquiring  land  in  his  own 
name  with  her  money,  d^  so  without  her  knowl- 
edge or  consent. 

Appeal  from  Circuit  Court,  Magoffin 
County. 

Suit  by  Charles  Roark  and  another  against 
George  Ann  Fltzpatrick  and  another.  Jnds- 
meut  for  plaintiffs,  and  defendants  appeaL 
Reversed. 

Walter  R.  Prater  and  D.  G.  Snblett,  both 
of  Salyersville,  for  appellanta  John  U. 
Gardner,  of  Salyersville,  for  appellees. 

CARROLL,  j;  In  February,  1909,  Patrick 
and  his  wife  conveyed  to  J.  W.  Barnett  and 
his  wife,  Martha  Barnett,  and  Charles  Roark 
and  his  wife,  Ella  Roark,  a  tract  of  land  In 
Magoffin  county;  each  of  the  grantees  tak- 
ing under  this  deed  a  one-fourth  -nndlvlded 
Interest.  Barnett  and  bis  wife,  Martha,  had 
two  children,  Ella  Roark,  who  married 
Charles  Roark,  and  George  Ann  FUzpatrlck, 
who  married  Burns  Fltzpatflck.  In  1912  J. 
W.  Barnett  died,  leaving  a  will  by  which  b« 
gave  to  his  wife,  Martha  Barnett,  ^1,  and  to 
his  daughter,  George  Ann  Fltzpatrlck,  all  of 
his  real  estate.  A  few  days  after  this,  Mar- 
tha Barnett,  claiming  to  be  the  owner  of 
one-half  of  the  land  conveyed  by  the  Patricks 
as  above  mentioned,  deeded  to  Charles  Boark 
and  his  wlf^  with  covenant  of  general  war- 
ranty, this  one-half  interest,  which  included 
the  one-fourth  interest  that  her  husband,  J. 
W.  Barnett,  had  in  the  land  under  the  terms 
of  the  deed  made  by  the  Patricks ;  and  It  is 
this  one-fourth  interest  in  the  land  that  J. 
W.  Barnett  willed  to  his  daughter,  George 
Ann  Fltzpatrlck,  who  claims  it  under  the 
will.  It  will  thus  be  seen  that  Roark  and 
Us  wife  claim  this  one-fourth  Interest  under 
the  deed  made  by  Mrs.  Barnett  to  them, 
while  Mrs.  Fltzpatrlck  claims  under  the  win 
of  her  father. 

With  the  title  in  this  condition,  Roark  and 
his  wife  brought  this  suit  against  Mrs.  Fltz- 
patrlck and  her  husband  to  have  it  deter- 
mined who  owned  the  one-fourth  interest 
that  J.  W.  Barnett  held  under  the  terms  of 
the  deed  made  by  the  Patricka  In  her  an- 
swer to  this  suit,  George  Ann  Fltzpatrlck  and 
her  husband  set  up  title  to  this  one-fourth 
Interest  under  the  will  of  J.  W.  Barnett,  and 
sought  to  recover  from  the  Roarks  $376,  the 
value  of  timber  cut  by  them  from  this  part 
of  the  land. 

Martha  Barnett  came  Into  the  salt  and  set 
up  that  she  furnished  the  money  that  paid 
for  one-half  of  the  land  bought  from  the  Pat- 
ricks— the  Roarks  paying  for  the  other  one- 
half — and  that  J.  W.  Barnett,  her  husband, 
agreed  that  the  deed  to  <M)e-balf  of  this  land 
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should  be  made  to  her ;  tbat  In  violation  of 
this  agreement,  and  without  her  knowledge 
or  consent,  he  had  the  deed  so  made  tbat 
be  became  the  owner  of  one-fourth  of  It 
She  asked  that  the  deed  made  by  the  Pat- 
ricks be  reformed,  and  it  be  adjudged  ttrnt 
J.  W.  Barnett  had  no  interest  in  the  land, 
and  that  she  be  adjudged  to  have  been  at 
all  tiroes  the  owner  of  one-half  of  it 

After  the  issues  were  made  up  and  the 
evidence  taken,  the  lower  court  decided  that 
Mrs.  Bamett  furnished  the  money  to  pay  for 
one-half  of  the  Patrick  land,  and  that  J.  W. 
Barnett,  in  having  himself  made  one  of  the 
grantees  in  the  deed,  violated  the  trust  re- 
posed in  him  by  his  wife,  to  whom  the  title 
to  one-half  of  it  should  have  been  conveyed, 
and  so  reformed  the  deed  as  to  invest  Mar- 
tha Barnett  with  the  title  to  one-half  of  the 
land.  He  further  adjudged  that  Ella  Roark 
and  Charles  Roark,  by  virtue  of  their  deed 
from  Mrs.  Bamett,  were  entitled  to  one-half 
of  the  Patrick  land,  and  consequently  to  the 
one-fourth  In  controversy.  And  from  this 
Judgment  the  Fitzpatrlcks  appeal,  insisting 
that  they  have  title  to  the  one-fourth  under 
the  wlU  of  J.  W.  Bamett. 

[1]  There  seems  to  be  no  serious  dispute 
about  the  fact  that  Mrs.  Barnett  paid  the 
purchase  price  for  one-half  of  this  Patrick 
land,  or,  at  any  rate,  that  it  was  paid  With 
money  that  came  through  her;  but  there  is, 
we  think,  a  failure  to  show  any  breach  of 
trust,  on  the  part  of  J.  W.  Bamett  in  having 
the  deed  to  this  land  drawn  so  tbat  he  would 
have  the  title  to  one-fourth  of  It.  In  suits 
like  this,  where  It  is  sought  by  the  wife  to 
have  a  deed  conveying  land  to  her  husband, 
or  to  her  and  her  husband  Jointly,  reformed 
upon  the  ground  that  her  money  paid  for  the 
land,  and  it  should  all  have  been  conveyed  to 
her,  it  is  necessary  tbat  there  should  be  evi- 
dence to  show,  first,  that  the  money  of  the 
wife  paid  for  the  land,  and,  second,  that  the 
husband,  in  having  the  deed  show  title  in 
himself  to  a  part  of  It,  committed  a  breach 
of  trust  by  deceiving  or  defrauding  the  wife 
Into  the  belief  that  the  title  would  be  or  had 
been  conveyed  to  her,  or  by  agreeing  that  it 
should  be  conveyed  to  her,  and  breaking  the 
agreement  without  her  knowledge  or  consent. 
May  V.  May,  161  Ky.  114,  170  S.  W.  537; 
Fooshee  t.  Foushee,  163  Ky.  524,  173  S.  W. 
1115 ;  Neel  y,  Noland,  166  Ky.  455,  179  S.  W. 
430. 

The  wife,  of  course,  has  the  right  to  buy 
land  and  have  the  title  conveyed  to  her  and 
her  husband,  or  to  him  alone,  and,  when  she 
seeks  to  reform  and  correct  a  deed  so  made, 
she  must  show  by  competent  evidence  that 
there  was  a  breach  of  trust  or  a  violation  of 
an  agreement  on  the  part  of  the  husband. 
Having  this  view  of  the  law  of  the  case,  and 
it  appearing,  as  we  have  said,  that  Mrs.  Bar- 
nett paid  the  purchase  price  for  one-half  of 
the  Patrick  land,  the  only  question  about 


which  we  need  concern  ourselves  is:  Was 
there  sufficient  evidence  to  show  that,  in  hav- 
ing the  deed  so  written  as  to  convey  to  him 
one-fourth  of  the  land,  her  husband,  J.  W. 
Barnett,  committed  a  breach  of  trust  or  vio- 
lated any  agreement  that  he  had  made  with 
his  Wife? 

[t]  The  only  evidence  on  this  subject  Is 
that  of  Mrs.  Bamett,  and  of  course  this  evi- 
dence, to  which  exceptions  were  flleS,  was 
Incompetent.  The  mere  allegation  that  the 
deed  was  made  to  Bamett  without  the 
knowledge  or  consent  of  his  wife  was  not 
sufficient  to  overturn  the  terms  of  the  deed. 
It  results,  therefore,  that  the  Judgment  must 
be  reversed. 

Some  other  questions  are  raised  in  an  in- 
definite way  on  the  record,  but  the  only  one 
that  we  pass  on  is  the  one  touching  the  own- 
ership of  the  one-fourth  interest  in  the  land, 
and  as  to  this  we  hold,  on  the  record  before 
us,  that  George  Ann  Fitzpatrlck  has  title  to 
this  land  under  the  will  of  her  father.  All 
other  questions  are  left  open,  to  be  disposed 
of  in  tlje  lower  court. 

Wherefore  the  judgment  is  reversed,  with 
directions  for  further  proceedings  in  con- 
formity with  this  opinion. 


BLK  HOBN  MINING  OOBP.  ▼.  VAHOOSB. 
(Court  of  Appeals  of  Kentucky.    Feb.  26, 1918.) 

1.  Masteb  and  Sebvant  «=»10T(5)— Injubibs 
Akisimo  Dubino  Pboobesb  of  wobk. 

A  master  owes  no  duty  to  provide  against 
dangers  arising  in.  the  progress  of  an  employe's 
work  and  resulting  therefrom. 

2.  Mastkb  and  Sebvant  «=3l07(5)— Injtjbieb 
—Unsafe  Condition  Dub  to  Pbogehss  of 
Wobk. 

Wliere  the  unsafe  condition  of  the  roof  of 
a  mine  which  resulted  in  a  mine  loader's  injury 
developed  in  the  progress  and  as  a  result  of  his 
work,  of  which  he  alone  knew  or  had  the  op- 
portunity to  know,  the  employer  was  not  liable. 

3.  Masteb  and  Sebvant  «=a220(2)— Unsaxk 
Condition  Due  to  Pbogbess  of  Wobk— 
Assumption  of  Rise. 

Where  a  mine  loader  failed  to  comply  with 
the  rules  of  his  caaplc^er,  posted  as  required 
by  Ky.  St.  8  2738b,  requiring  a  servant  to  in- 
spect the  roof  of  the  mine  after  each  blast,  and 
to  cease  working  and  report  to  the  foreman 
whenever  the  roof  becomes  unsafe,  be  assumed 
the  risk. 

Appeal  from  Circuit  Court,  Floyd  County. 

Action  by  P.  A  Vahoose  against  the  Elk 
Horn  Mining  Corporation.  Judgment  for 
plaintifT,  and  defendant  appeals.  Reversed 
and  remanded. 

.AUie  W.  Young,  of  Morehead,  Ed.  C. 
O'Rear,  of  Frankfort,  and  Smith  &  Combs, 
of  Hindman,  for  appellant.  May  &.  May,  of 
Prestonburg,  for  appellee. 

CLARKE,  J.  P.  A.  Vahoose  recovered  a 
Judgment  for  $750  against  the  Elk  Horn  Min- 
ing Corporation  for  injuries  received  while 
employed  as  a  loader  in  one  of  the  mines  of 
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the  company  In  Ployd  county,  and  the  com- 
pany appeals.  • 

The  negligence  alleged  in  the  petition  Is 
that  defendant  permitted  Its  mine  roof.  In 
the  entry  where  plaintiff  was  at  work,  to 
become  unsafe  and  dangerous;  and  that  it 
was  the  duty  of  defendant  to  have  proper- 
ly propped,  capped,  and  braced  the  roof  at 
that  place,  but,  although  requested  so  to  do, 
defendant  did  not  prop,  or  use  ordinary  care 
to  prop,  the  roof  to  prevent  the  injury  to 
plalntlft.  Defendant  denied  the  allegations 
of  the  petition,  and  pleaded  assumed  risk 
and  contributory  negligence;  the  plaintiff, 
by  reply,  traversing  these  afflnnatlve  de- 
fenses. 

At  the  time  of  his  injury,  on  September  29, 
1914,  plaintiff  had  bad  eight  years'  experi- 
ence as  a  mine  loader,  and  had  been  work- 
ing at  the  place  of  the  accident  sU  days. 
Other  employes  had  made,  with,  an  electric 
machine,  a  cut  across  the  face  of  the  coal 
up  neit  to  the  roof  5%  Inches  wide  and 
about  5  feet  deep;  and  plaintUf,  working 
alone,  had  horded  boles  downward  Into  the 
face  and  shot  the  coal  up  to  loosen  It,  and 
had  loaded  out  about  nine  cars  of  coal  when, 
about  3  o'clock  In  the  afternoon  while  he 
was  loading  another  car,  a  piece  of  slate 
some  8  feet  long,  6  feet  wide,  and  2%  Inches 
thick,  fell  upon  him,  partially  from  the  roof 
he  had  exposed,  and  injured  blm.  At  about 
8  o'clock  that  morning  and  before  plaintifT 
shot  the  coal,  the  mine  foreman,  W.  W.  Per- 
kins, on  his  round  of  inspection,  came  to 
where  plaintiff  was  at  work,  and  plaintiff 
requested-  blm  to  examine  the  roof  to  see  if 
it  was  safe,  and,  if  not  safe,  to  have  it  tim- 
bered. Ferkius  then,  in  the  presence  of 
plaintiff,  tested  with  a  pick,  in  the  customary 
manner,  the  roof  that  was  then  exposed,  and 
left  without  saying  anything  to  plaintiff. 
Shortly  thereafter  he  sent  Borders,  the  tim- 
ber foreman,  to  the  place,  with  instructions 
to  erect  additional  timbers,  sucb  as  the  com- 
pany was  erecting  permanently,  every  4  feet 
as  the  work  progressed,  if  this  could  be  done 
so  as  to  leave  space  for  setting  the  cutting 
machines  for  the  next  cut.  Borders  meas- 
ured the  space  between  the  face  of  the  coal 
and  the  timbers  already  erected,  but  did 
not  set  any  additional  timbers  because  there 
was  not  room  for  them,  allowing  the  requir- 
ed space  for  the  cutting  machines. 

Perkins  testified  that  when  be  examined 
the  roof  there  was  no  evidence  that  it  was 
unsafe  at  that  time,  and  plaintiff.  In  a  way, 
corroborated  him,  although  he  would  not  say 
whether  or  not  the  roof  was  then  safe,  but 
said  only  that  he  did  not  consider  it  unsafe, 
and  that  he  would  not  have  gone  to  work 
there  if  he  had  thought  it  to  be  unsafe; 
that  be  did  not  pfly  any  particular  atten- 
tion to  the  test  made  by  the  foreman,  but  re- 
lied entirely  upon  the  foreman  to  warn  him 
If  it  was  unsafe;  and  that  it  was  not  bis 
duty  to  examine  or  to  Judge  of  the  safety 
of  the  place.    He  did  not,  however,  say  that 


it  was  not  then  safe,  and  he  admitted  tbat 
thereafter  be  fired  the  shots  in  the  face  of 
the  coal  under  the  roof  to  loosen  the  coal; 
and,  without  any  examination  whatever  by 
himself  or  any  <me  to  ascertain  the  condi- 
tion of  the  roof  resulting  from  the  shots  be 
fired,  or  as  the  woiii  progressed,  he  worked 
under  the  roof  until  be  was  hurt,  some  six 
or  seven  hours  later.  Nor  does  be  claim  It 
was  the  duty  of  any  one  to  have  examined 
the  roof  after  he  fired  the  shots  under  it. 
but  rests  bis  case  entirely  upon  the  alleged 
negligence  of  the  company  in  failing,  after 
the  inspection  by  the  foreman,  to  have  placed 
additional  props  under  the  roof,  regardless  of 
whether  such  props  would  have  left  room  for 
the  machines  of  the  cutters  who  were  to  fol- 
low blm.  His  position  seems  to  us  untena- 
ble for  several  reasons: 

First,  because  there  .Is  no  proof  whatever 
that,  when  the  foreman  Inspected  the  roof 
and  before  plaintiff. fired  the  shots,  the  roof 
was  unsafe  and  needed  additional  support 
for  plaintiff's  protection;  nor  can  such  un- 
safe condition  be  Inferred,  as  argued  by  coun- 
sel for  plaintiff,  from  the  action  of  the  fore- 
man in  sending  Borders  in  to  place  such 
permanent  timbers  as  the  oorapany  wns 
erecting  in  the  entry  as  could  be  placed, 
since  it  is  perfectly  apparent  it  was  only 
sueb  permanent  timbers  as  could  be  erected 
that  the  foreman  Instructed  Borders  to  eret-t, 
and  not  temporary  timbers  for  the  protec- 
tion of  plaintiff.  So  there  is  no  inference,  a$ 
there  is  no  evidence,-  that  temporary  timbers, 
sucb  as  counsel  for  plaintiff  argue  could  and 
should  have  been  erected,  were  needed  to 
make  the  place  safe  for  plaintiff ;  and  even 
if  such  an  inference  was  warranted  from 
the  circumstances,  plaintiff  himself  would 
have  been  bound  thereby  because  he  knew 
of  every  circumstance  connected  therewith, 
yet  he  would  have  us,  from  these  circum- 
stances, Infer  that  the  roof  was  unsafe  and 
the  company  negligent  in  falling  to  prop  it, 
and  allow  him  to  construe  tbe  same  drcum- 
stanee  as  a  tacit  assurance  that  tbe  roof  was 
safe  and  did  not  need  propping. 

[1,2]  Second.  Tbe  law  places  upon  the  mas- 
ter no  duty  to  provide  against  dangers  aris- 
ing In  tbe  progress  of  an  employe's  work  and 
resulting  therefrom ;  and  the  only  reasona- 
ble inference  from  tbe  proof  here  is  that  the 
unsafe  condition  which  resulted  in  plaintiff's 
injury  developed  In  the  progress  and  as  a  re- 
sult of  plaintiff's  work,  of  which  be  alone 
knew  or  had  the  opportunity  to  know. 

[3]  Third.  It  is  made  the  duty  of  the  niln.' 
foreman,  by  statute,  to  visit  all  working 
places  in  the  mine  at  least  twice  a  week,  and 
manifestly  it  would  be  ImiMsslble  for  blm 
to  watch  the  progress  of  each  employe's  work 
for  dangers  that  might  develop  in  the  prog- 
ress of  the  work,  and  consequently  no  sncB 
duty  was  upon  blm ;  and  the  evidence  shows 
there  was  no  one  else  chargeable  with  snrt 
an  inspection  but  the  employ^,  plaintiff  him- 
self, which  la  shown  by  the 'rules  adopt  <>d. 
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approved,  and  posted  by  the  company  pursu- 
ant to  section  273%,  Kentucky  Statntes.  by 
rule  7  of  wbich  It  was  made  plaintiff's  duty 
to  Inspect  tbe  roof  after  each  blast  and  as 
the  work  progressed,  and  to  cease  working, 
leave  the  place,  and  report  to  the  foreman 
or  his  assistant  whenever  the  roof  became 
unsafe;  and  this  plaintiff  confessed  he  did 
not  do,  and -he  therefore  assumed  the  risk, 
and  cannot  recover. 

Plaintiff  s^pks  to  av(4d  the  duty  ot  inspec- 
tion imposed  upon  him  by  the  rules  by  tbe 
fact  ttiat  he  had  not  been  furnisbed  a  c<«)y 
of  same.  The  statute  provides  that  wb«i 
tbe  rules  are  adopted,  api>roved,  and  iwsteQ 
as  therein  required,  which  the  evidence 
shows  was  done  here,  the  employ^  ia  deem- 
ed to  have  notice  of  and  to  have  agreed  to 
same;  and  it  Is  further  provided  that  he 
shall  be  furnished  a  copy  by  the  company 
when  requested  by  him,  but  plaintiff  does 
not  even  claim  to  have  made  such  a  request. 
Plaintiff  also  claims  exemption  from  the 
rules,  because  the  defendant  was  doing  all 
tbe  propping  required  in  this  mine;  but  the 
rules  show  this  was  to  be  done  by  the  com- 
pany, except  permanent  timbering,  only 
when,  in  tbe  progress  of  such  w<ork  as  plain- 
tiff was  doUig,  he  discovered  and  )iotifled  the 
company  of  the  necessity  therefor. 

It  is  therefore  apparent  that  the  trial  court 
erred  in  overruling  the  defendant's  motion 
for  a  directed  verdict. 

Wherefore  the  judgment  is  reversed,  and 
cause  remanded  for  proceedings  consistent 
herewith. 


FIDELITY  &  OASUAI/TY  CO.  OF  NEW 
YORK  V.  PALMER  HOTEL  CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  26,  1918.) 

1.  Insuranck  ®=»437— Indemmitt  Insurance 
— Policy — Construction. 
Under  policy  indemnifying  plaintiff  hotel 
company  against  loss  from  liability  for  damages 
on  account  of  bodily  injuries  suffered  by  any 
person  while  in  the  car  of  its  elevator,  but  pro- 
viding that  "this  policy  does  not  cover  loss  from 
liability  for,  or  any  suit  based  on,  injuries  or 
death   suffered  or  caused   by    *    *    *    (3)  aoy 


person 


*    in  or  about  any  elevator  while 


operated  by  or  in  charge  of  any  person  under 
tue  age  fixed  by  law  for  elevator  attendants," 
defendant  insurer  was  not  liable  to  indemnify 
plaintiff  for  damages  paid  to  an  elevator  pas- 
senger injured  while  the  elevator  was  being  op- 
erated by  an  employ^  under  the  age  fixed  by 
law,  although  tbe  accident  was  due  to  a  struc- 
tural defect. 

2.  INSUHANCB  *=3435— Indemnity  Inbukance 
— Exemption  Clauses. 
Defendant    indemnity     insurance     company 
bad  the  right  to  insert  as  many  exemption  claus- 
es in  its  policy  as  it  thought  proper. 

Appeal  from  Circuit  Court,  McCracken 
County. 

Suit  by  the  Palmer  Hotel  Company  against 
the  Fidelity  ft  Casualty  Company  of  New 
York.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  with  directions  to  dis- 
miss. 


Mooqnot  &  Berry,  of  Padttcalu  for  appel- 
lant. Wheeler  &  Hughes,  of  Paducah,  for 
appellee. 

OARROLIa  3.  The  appellee,  Palmer  Ho- 
tel Company,  operated  a  hotel  in  Paducah, 
and  there  was  Issued  to  it  by  the  appellant 
company  a  contract  of  insurance  by  which 
it  obligated  itself  to  indemnify  the  hotel 
company  against  loss  occasioned  by  damages 
it  might  sustain  on  account  of  Injury  or 
death  suffered  by  any  person  while  a  pas- 
senger in  its  elevator,  subject  to  conditions 
that  will  be  later  noticed.  Wliile  the  con- 
tract was  in  force  a  passenger  in  the  elevator 
sustained  personal  injuries  which  were  caus- 
ed by  structural  defects  in  the  elevator  and 
not  by  tbe  negligence  of  tbe  operator,  and 
brought  salt  against  the  hotel  company  to 
and  did  recover  damages.  Thereafter  the 
hotel  company  brought  this  suit  against  the 
Fldelitar  &  Casualty  Company  on  Its  contract 
of  insurance  to  recover  tbe  amount  it  had 
paid  to  the  injured  passenger.  The  Fidel- 
ity &  Casualty  Company  defended  the  suit 
upon  the  ground  that  at  the  time  the  pas- 
senger was  injured  the  elevator  was  being 
operated  by  an  employ^  of  the  hotel  com- 
pany who  was  imder  16  years  of  age,  and 
consequently  it  was  exempt  from  liability  by 
the  stipulations  In  tbe  contract  of  insurance, 
which  in  the  Insuring  clause  provided  that: 

"Tbe  Fidelity  &  Casualty  Company  of  New 
York  [hereinafter  called  the  company]  does 
hereby  agree  (1)  to  indemnify  the  person,  firm, 
or  corporation,  named  in  statement  1  of  tbe 
sebedule  of  statements  and  herein  called  the  as- 
sured, against  loss  from  the  liability  imposed 
by  law  upon  the  assured,  for  damages  on  ac- 
count of  bodily  injuries  or  death  suffered  within 
tbe  premises  designated  in  statement  4  of  the 
said  schedule,  as  the  result  of  an  accident  occur- 
ring while  this  policy  is  in  force,  by  any  per- 
son or  persons  while  in  the  car  of  any  elevator 
described  in  the  statement,  •  •  •  subject  to 
the  following  conditions:    •  •♦    • 

"(B)  This  policy  does  not  cover  loss  from  lia- 
bility fon  or  any  suit  based  on,  injuries  or 
death  suffered  or  caused  by  (1)  any  minor  hired 
by  the  assured  contrary  to  law  or  any  minor 
while  petforming  any  work  contrary  to  law; 
(2)  any  child  under  fourteen  years  of  age  em- 
ployed by  the  assured  in  any  state  in  which  there 
18  no  law  restricting  the  age  of  employment  in 
the  assured's  trade  or  business;  (S)  any  per- 
son who  is  in  charge  of  or  is  operating  an  ele- 
vator and  is  under  the  age  fixed  by  law  for  ele- 
vator attendants,  or  any  person  in  or  about  any 
elevator  while  operated  by  or  In  charge  of  any 
person  under  the  age  fixed  by  law  for  elevator 
attendants;  (4)  any  ^rson  who  is  under  eight- 
een years  of  age  and  is  in  charge  of  or  is  oper- 
ating an  elevator  in  any  state  in  which  there 
is  no  law  restricting  the  age  of  elevator  at- 
tendants, or  any  person  in  or  about  any  eleva- 
tor while  operated  by  or  in  charge  of  a  person 
under  eighteen  years  of  age  in  any  such  state." 

On  a  trial  of  the  case  In  the  lower  court 
there  was  a  judgment  for  the  full  amount 
claimed  In  favor  of  the  hotel  company,  and 
the  Fidelity  &  Casualty  Company  appeals. 

It  Is  admitted  that  the  employ^  of  the  ho- 
tel company  who  attended  the  elevator  and 
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was  operaUng  It  at  the  time  the  accident  to 
the  passenger  occurred  was  under  the  ag<> 
fixed  by  law  In  this  state  for  elevator  at- 
tendants, and  80  It  will  be  seen  that  the 
question  presented  on  this  record  Is  purely 
one  of  law,  depending  on  the  proper  construc- 
tl<m  of  paragraph  B  In  the  contract  hereto- 
fore quoted,  and  especially  clause  3  thereof. 

[1  ]  Referring  again  to  the  contract,  it  will 
be  noticed  that  the  Fidelity  &  Casualty  Ona- 
pany  obligated  Itself  to  Indemnify  the  hotel 
company  against  any  loss  suffered  by  It  as 
a  result  of  an  accident  to  any  person  while 
In  the  car  of  its  elevator,  but  provided  that: 

"This  policy  does  not  cover  loia  from  lia- 
bility for,  or  any  suit  based  on,  injuries  or  death 
suffered  or  caused  by  •  •  *  (3)  any  person 
who  is  in  charge  of  or  is  operating  an  elevator 
and  is  under  the  age  fixed  by  law  for  elevator 
attendants,  or  any  person  in  or  about  any  ele- 
vator while  operated  by  or  in  charge  of  any 
person  under  the  age  fixed  by  law  for  elevator 
attendants." 

For  the  hotel  company  the  argument  Is 
made  that  paragraph  B  should  be  construed 
to  exonerate  the  Insurance  company  from  lia- 
bility only  In  a  suit  brought  to  recover  dam- 
ages for  injuries  or  death  suffered  <1)  by  a 
minor  hired  by  the  assured  contrary  to  law 
or  while  performing  any  woifc  contrary  to 
law;  or  (2)  by  any  child  under  14  years  of 
age  employed  by  the  assured  In  any  state  in 
which  there  was  no  law  restricting  the  age 
of  employment ;  or  (3)  by  any  person  under 
the  age  fixed  by  the  law  for  elevator  at- 
tendants ;  or  (4)  by  any  person  In  charge  of 
or  operating  an  elevator  who  was  under  the 
age  of  18  in  a  state  in  which  there  was  no 
law  restricting  the  age  of  elevator  attend- 
ants. In  other  words,  the  contention  is  that 
the  purpose  of  the  insurance  cranpany  In  this 
paragraph  was  to  relieve  Itself  from  liabil- 
ity In  a  snit  to  recover  damages  for  Injuries 
or  death  sustained  by  any  Infant  of  the  class 
described  In  the  paragraph  who  was  injured 
or  killed  while  operating  an  elevator  or  em- 
ployed by  the  hotel  company,  and  should  be 
80  construed.  The  further  argument  Is  made 
that  to  construe  this  paragraph  so  >as  to  ex- 
empt the  company  from  liability  for  injuries 
or  death  suffered  by  an  adult  passenger  on 
the  elevator  solely  because  at  the  time  of  tHe 
accident  It  was  being  operated  by  or  In 
charge  of  one  of  the  prohibited  class  would 
be  putting  Into  the  paragraph  a  meanlag  that 
it  is  not  fairly  susceptible  of,  although  it  Is 
conceded  that  by  Interpolating  or  omitting 
certain  words  In  the  paragraph  it  might  rea- 
sonably be  construed  to  exempt  the  insur- 
ance company  from  liability  for  damages  on 
account  of  injuries  suffered  by  a  passenger 
in  the  elevator  while  It  was  in  charge  of  or 
being  operated  by  one  of  the  prohibited  class. 

On  the  other  hand,  counsel  for  the  Insur- 
ance company  say  paragraph  B  in  connection 
with  class  8  should  be  construed  as  if  It 
read: 

"This  i>olicy  does  not  cover  loss  from  liabili- 
ty for,  or  any  suit  based  on,  injuries  or  death 
gofCertid  by    *    *    *    <8)  aas  person  in  or  about 


any  elevator  while  operated  by  or  in  charge  of 
any  person  under  the  age  fixed  by  law  for 
elevator  attendants" 

— and  that  accordingly  the  insurance  ocmiia- 
ny  was  not  liable  (»  its  oiHitract  to  indemni- 
fy the  hotel  ccMnpany  for  the  damages  it  was 
required  to  pay  to  the  passenger  wbo  was  in- 
jured In  the  elevator. 

The  cootract  could  perhaps  have  beeai 
simplified  and  made  plainer  if  the  exemp- 
tion from  liability,  on  account  9f  an  accident 
to  any  person  riding  on  the  elevator  when  It 
was  in  diarge  of  or  bdng  operated  by  any 
person  under  the  age  fixed  by  law  for  leva- 
tor attendants,  had  been  pot  in  a  separate 
clause;  bat  we  think  this  exemption  feature 
as  written  In  paragraph  B  was  sufficiently 
clear  to  advise  the  insured  that  the  policy 
did  not  cover  accidents  to  passengers  wbiUe 
the  elevator  was  b^ng  <H>erated  by'  or  In 
charge  of  any  person  under  the  age  fixed  by 
law  for  elevator  attendants.  To  give  to  the 
contract  the  construction  oontoided  for  by 
counsel  for  the  hotel  company  would  neoee- 
sarily  result  In  striking  from  paragraph  B 
the  words  "or  any  person  in  or  about  any 
elevator  while  operated  by  or  In  charge  of 
any  person  under  the  age  fixed  by  law  for 
elevator  attendants,"  and  this  we  do  not  feel 
authorized  by  any  rules  of  constructioo  to  do. 

[I]  Paragraph  B,*  which  contains  only  four 
short  clauses,  could  not  very  well  be  read 
by  any  person  of  ordinary  Intelligence  with- 
out understanding  and  appreciating  the 
meaning  of  the  sentence  here  in  question. 
EMdently  it  was  the  intention  of  the  drafts- 
man of  this  paragraph  to  exempt  the  Insur- 
ance company  fr<Hn  liability  not  only  for  all 
accidents  that  might  happen  to  any  minor 
within  the  prohibited  age  while  in  charge  of 
or  operating  the  elevator,  but. to  exempt  it 
from  liability  for  all  accidents  that  might 
haK>en  to  any  person  riding  on  the  elevator 
while  operated  by  or  In  charge  of  such  mi- 
nor ;  and  the  reason  doubtless  -for  the  Insei^ 
tlon  of  this  exemption  clause'  was  that  mi- 
nors within  the  prohibited  age  are  not  like- 
ly to  be  as  prudent  or  as  careful  as  <rider 
persons  or  as  apt  to  discover  or  call  attoi- 
tion  to  or  correct  defects  In  the  elevator  or 
parts  of  it  that  might  get  out  of  repair.  But 
whatever  the  reason  for  its  lnsertl<»i,  it  is  in 
the  contract,  and  the  Insurance  company  had 
the  unquestioned  right  to  Insert  as  many  ex- 
emption clauses  as  it  thought  proper  to  da 

A  further  argiunent  is  made  by  counsel  for 
the  hotel  company  that  as  the  accident  and 
resulting  injury  suffered  by  the  passenger 
who  recovered  damages  from  the  hotel  com- 
pany was  due  to  a  structural  defect  in  the 
elevator  and  not  to  any  thvlt  or  negligence 
on  the  part  of  the  operator,  the  insnranoe 
company  should  not  be  allowed  to  escape  lia- 
bility under  the  contract.  But  if  we  should 
attempt  to  adopt  this  eonstraetion,  we  would 
be  at  once  confronted  by  the  words  of  the 
contract  exempting  the  Insurance  company 
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from  liability  for  "iQjariea  to  any  person  In 
or  aboat  the  elevator  while  operated  by  or  in 
charge  of  any  person  under  the  age  fixed  by 
law  for  elevator  attendants."  So  that  giving 
to  these  exempting  words  their  (ntUnary 
meaning  and  such  meaning  as  they  would 
have  in  common,  everyday  usage,  it  makes 
no  difTerence  what  cause  bronght  about  the 
accident  or  Injury,  or  how  it  happened.  The 
exemption  danse  Is  sweeping  in  its  terms, 
and  the  only  fact  necessary  for  the  insur- 
ance company  to  establish  to  make  the  ex- 
emption from  liability  effective  is  to  show 
that  the  elevator  at  the  time  the  injury  com- 
plained of  happened  was  operated  by  or  in 
charge  of  a  person  under  the  age  fixed  by 
law  for  elevator  attendanta  The  exempticxi 
of  the  company  from  liability  does  not  de- 
pend on  the  fttot  that  the  injury  was  caused 
or  brought  about  by  some  act  of  omission  or 
commission  on  the  part  of  the  elevator  at- 
tendant, but  on  the  fact  that  a  prohibited 
elevator  attendant  was  operating  or  In  charge 
of  the  elevator.  When  the  elevator  Is  being 
operated  by  a  prohibited  attendant  It  is 
wholly  immaterial  what  cause  produced  or 
brought  abont  the  accident  or  Injury  or 
death  to  the  passenger. 

We  have  laid  down  in  a  number  of  cases 
certain  generally  accepted  rules  applicable  In 
the  construction  of  Insurance  contracts  which 
are  thus  stated  in  Spring  Garden  Ins.  Co.  v. 
Imperial  Tobacco  Co.,  132  Ky.  7,  116  S.  W. 
234,  20  L.  R.  A.  (N.  S.)  277,  136  Am.  St.  Rep. 
164,  where  the  court  E«dd: 

"The  companiM  had  the  unquestioned  right 
to  insert  as  many  reasonable  provisions  in  the 
policy  exempting  them  from  liabili^  as  they 
thought  proper  or  necessanr.  We  know  of  no 
rule  of  law  that  denies  to  insurance  companies 
this  privilege.  They  may  limit  the  amount  of 
insurance  they  will  offer,  may  limit  the  species 
of  property  they  will  insure,  may  provide  rea- 
sonable conditions  that  the  insured  mnst  ob- 
serve,  as  well  as  conditions  that  will  in  certain 
states  of  case  operate  as  a  forfeiture  of  the 
policies  or  waiver  of  the  right  of  the  insured  to 
recover  upon  them,  and  may  protect  themselves 
from  loss  resulting  from  causes  that  they  do 
not  desire  to  offer  indemnity  against  Why, 
then,  should  these  words  by  which  the  compa- 
nies undertook  to  limit  their  liability  be  strick- 
en from  the  policies  or  ignored  in  their  con- 
struction? They  are  not  obnoxious  to  any  prin- 
ciple of  law  or  public  policy.  They  are  not 
surplusage.  They  are  not  in  conflict  with  any 
other  provisions  in  or  words  of  the  policies. 
They  may  be  read  harmoniously'  in  connection 
with  the  other  and  subsequent  clauses,  and, 
when  so  read,  become  a  material,  intelligible 
part  of  the  contract 

"They  were  inserted  for  a  purpose,  intended 
to  have  a  meaning,  are  not  of  doubtful  or  un- 
certain import,  and,  when  fairly  and  reason- 
ably applied,  they  exempt  the  companies  from 
loss  by  nre  when  the  fire  is  caused  by  riot  In 
the  construction  of  policies  the  same  rule  oh* 
tains  as  in  the  oonstruction  of  other  contracts, 
with  the  exception  that  a  policy  will  be  con- 
strued in  favor  of  the  insured  so  as  not  to  de- 
feat, without  plain  necessity,  his  claim  to  the 
indemnity  which  in  taking  the  insurance  It  was 
his  ebject  to  seoare:  and,  when  the  words  are 
fairly  susceptible  of  two  interpretations,   that 


which  will  sustain  his  claim  and  cover  the  loss 
must  by  preference  be  adopted.  It  may  also  be 
said  that  ambiguities,  and  words,  sentences,  or^ 
clauses  of  doubtfui  meaning,  will  be  construed 
against  the  insurer;  and  this  for  the  reason  so 
often  declared  that  the  companies  themselTes 
prepare  the  policies  with  great  care  and  deliber- 
ation, and,  as  the  insured  nas  no  election  except 
to  accept  them  as  prepared  and  presented  to 
him,  it  is  fair  that  they  should  be  construed 
most  strongly  against  the  insurer  and  most 
liberally  in  tavor  of  the  insured,  so  that  the 
purpose  for  which  the  insurance  was  obtained 
may  be  effectuated,  if  this  can  be  done  without 
doing  violence  to  the  contract  It  is  also  a 
familiar  principle,  everywhere  recognized  in  the 
construction  of  contracts,  including  contracts  of 
insurance,  that  the  intention  of  the  parties  is 
to  be  gstnered  from  sn  inspection  of  the  entire 
instrument;  and  that  all  parts  of  it,  and  all 
words  employed,  should  be  given  meaning  and 
effect,  if  this  can  be  done." 

Adopting  this  view  of  the  manner  in  which 
an  insurance  contract  Should  be  looked  at  by 
the  court,  we  see  no  escape  from  the  conclu- 
sion that  the  clause  in  question  exempted 
the  Insurance  company  from  liability,  and 
therefore  the  Judgment  la  reversed,  with  di- 
rections to  dismiss  the  petition; 


KELLY  V.  KELLY. 

(Court  of  Appeals  of  Kentudty.    Mardi  1, 
1918.) 

1.  DiVOBOK  «=3>280  —  Tkufobabt  Auuont  — 

APPBAt.. 

A  wife  suing  for  alimony  may  appeal  from 
an  order  aUowuig  her  iasoffident  temporary 
alimony. 

2.  Divorce  4s>211  —  AimtONT  —  Discretion 
OF  CoiAT. 

In  an  action  fOr  alimony,  whether  tempo- 
rary allmimy  should  be  allowed,  sod  the  ameunt 
thereof,  rests  in  the  sound  discretion  of  the 
court,  under  Civ.  Code  Prac.  (  424. 

3.  Divorce  €=9215— Aximont— Amount. 

In  fixing  the  amount  of  alimony  pendente 
lite,  husband's  estate  and  income,  wife's  age, 
heaJth,  dependence,  and  station,  custody  of 
children,  and  cause  inducing  suit  for  alimony, 
should  be  considered. 

4.  Divorce  ®s>21S  —  Temfobart  Alimont  — 
Amottnt. 

In  fixing  temporary  alimcmy  in  an  action 
for  alimony,  if  the  wife  has,  wholly  or  in  part, 
custody  of  children,  she  should  be  allowed  some- 
thing, however  small,  to  spend  on  them  to  sat- 
isfy her  motherly  love,  although  the  husband 
provides  for  their  support 
6.  Divorce  «s»216,  227(2)  —  Auuont  — 
Amount. 
Where  husband  had  estate  of  $125,000  and 
income  of  $30,000,  allowance  of  temporary 
monthly  alimony  of  $135  and  residence  was  too 
small,  and  will  be  raised  to  $250,  but  cutting  of 
prayer  for  $500  for  preparation  of  case  to  $100 
was  proper,  in  the  absence  of  showing  of  costs 
attending  such  preparation,  especially  as  the 
court  can  make  allowances  as  the  case  proceeds 
if  the  cost  of  preparation  exceeds  such  amount 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Ethylwyn  B.  Kelly  against  I. 
Austin  Kelly.  From  an  order  allowing  In- 
sufficient temporary  alimony,  plalntlfl  ap- 
peals. Reversed  in  part,  and  affirmed  la 
part. 


^ssror  other-caws  ■••  sou  V^lc  sad  KET-milfBBB  la  sU  K«y-Numb«nd  DiseaU  and  ladsMS 
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John  W.  Woods,  of  Ashland,  for  appellant 
Geo.  B.  Martin,  of  Catlettsburg,  and  Berti'am 
^  O.  Becker,  of  Ashland,  for  appellee. 

SETTLE,  C.  J.  This  action  was  brought 
by  the. appellant,  Ethylwyn  B.  Kelly,  against 
her  husband,  I.  Austin  Kelly,  to  recover  ali- 
mony; it  being  alleged  in  the  jietltlon  that 
they  were  married  June  12,  1900,  and  lived 
together  as  man  *nd  wife  from  that  time 
until  the  26th  day  of  June,  1915,  when  the 
appellee,  without  any  fault  upon  the  part  of 
the  appellant  or  any  just  or  reasonable  cause 
for  so  doing,  abandoned  her.  and  has  since, 
and  for  more  than  a  year  prior  to  the  in- 
.stltutlon  of  the  action,  refused  to  live  with 
her  or  to  make  proper  provision  for  her  sup- 
port. It  is  also  alleged  In  the  petition  that 
appellee  is  the  owner  of  a  large  estate  con- 
sisting of  both  real  and  personal  property, 
from  which  he  derives  a  large  Income,  and 
that  he  in  addition  earns  large  salaries,  and 
that  the  appellant  has  no  estate  and  no  in- 
come. A  divorce  Is  not  asked,  but,  in  addi- 
tion to  the  recovery  of  alimony,  the  prayer 
of  the  petition  asked  that  appellant  be  al- 
lowed as  against  the  appellee,  and  that  he 
be  rciulred  to  pay  her,  such  an  anionnt 
monthly  as  will  be  required  for  her  main- 
tenance pending  the  action,  and  such  addi- 
tional amount  as  will  necessarily  be  requir- 
ed to  prepare  the  action  for  trial  and  judg>- 
uieot.  Appellant  and  appellee  have  two 
sons,  twins,  about  14  years  of  age,  who,  when 
not  away  from  nome  at  school,  reside  with 
their  mother,  though  maintained  by  the 
father. 

Annexed  to  the  petition  were  numerous  in- 
terrogatories propounded  to  the  appellee  for 
the  purpose  of  eliciting  such  information  as 
might  enable  the  court  to  ascertain  the  char- 
acter and  value  of  his  estate,  as  well  as  the 
Income  arising  therefrom.  The  appellee  filed 
an  answer  denying  that  his  abandonment  of 
ptalntifT  was  without  fault  on  her  part  or 
that  he  did  not  have  just  or  reasonable  cause 
for  abandoning  her,  and  also  denying  that 
he  had  refused  to  make  proper  provision  for 
her  support.  The  answer  contained  specific 
responses  to  each  of  the  interrogatories  pro- 
pounded by  the  petition  of  the  appellant. 

Soon  after  the  institution  of  the  action  ap- 
pellant entered  a  motion,  supported  by  the 
affidavits  of  various  persons,  for  a  pendente 
lite  allowance  of  $250  per  month  for  her  sup- 
port, and  for  f 500,  claimed  to  be  necessary 
'to  pay  expenses  she  would  incur  in  taking 
proof  and  otherwise  preparing  her  case  for 
trial,  which  motion  was  resisted  by  appellee. 
Upon  the  hearing  of  the  motion  the  circuit 
court  allowed  her  $175  per  mouth,  to  be  paid 
by  appellee  during  the  pendency  of  the  ac- 
tion and  $100  for  use  in  preparhig  the  case 
.for  trial.  After  entering  this  order,  and 
during  the  same  term,  the  court  made  and 
entered  an  amended  order  reducing  the  al- 
lowance of  $175  per  month  for  her  main- 
tenance to  $136,  by  reason  of  .charging  her 


$40  per  month  for  the  tamiij  residence 
in  A^land,  which  she  and  the  two  childreo 
of  herself  and  appellee  are  occupylngr  as 
a  home.  To  so  much  of  the  first  order  as 
refused  to  allow  appellant  $260  per  month 
for  maintenance  and  $500  for  the  preparation 
of  her  case  for  trial,  and  to  the  amendea  or- 
der cutting  down  the  allowance  as  above  In- 
dicated, she  excepted,  and  prayed  an  appeal 
to  this  court,  which  was  granted.  So  by  tlie 
appeal  we  are  asked  to  review  the  action  of 
the  circuit  court  with  respect  to  the  mlinss 
referred  to  and  to  order  an  increased  al- 
lowance dated  from  the  time  appellant's  uiu- 
tion  for  the  allowance  was  made. 

[1]  Although  the  caae  wae  not  finally  de- 
termined In  the  court  below,  we  are  of  opin- 
loo  that  the  appellant  has  the  right  to  ap- 
peal from  the  cffders  referred  ta  At  any 
rate,  it  seems  to  have  been  so  decided  in 
Lochnane  v.  Locbnaue,  78  Ky.  408,  and 
Campbell  v.  CampbeU,  50  S.  W.  &19,  21  Ky. 
Law  Rep.  20. 

In  the  first  case  we  said: 
"That  an  appeal  may  be  taken  from  a  decree 
making  an  allowance  to  support  tlie  wife  pend- 
ing the  suit  for  divorce  cannot  be  questioned. 
It  possesses  all  the  essential  elements  of  a  final 
judgment.  It  may  be  enforced  by  rule  or  exe- 
cution, and  is  in  every  respect  independent  of 
the  final  determination  of  the  court  aa  to  the 
rights  of  the  party  in  regard  to  the  question  of 
divorce." 

In  Campbell  v.  Campbell,  supra,  we  also 
said: 

"  'An  affidavit  may  be  read  *  *  *  upon  a 
motion.'  *  •  *  This  court  has  decided  in 
Lochnane  v.  Lochnane,  78  Ky.  476,  that  a  bos- 
bond  has  the  right  to  maintain  an  appeal  from 
the  judgment  making  the  wife  an  allowance 
pending  the  suit  iSo  far  as  we  are  aware,  the 
court  has  never  passed  upon  the  question  as  to 
the  right  of  the  wife  to  appeal  from  the  judg- 
ment of  the  court  refusing  such  an  allowance. 
The  court  is  of  the  opinion  that  she  has  such 
right" 

Civil  Code,  S  424,  provides: 

"During  the  pendency  of  an  action  for  divorce 
or  alimony,  the  court  may  allow  the  wife  main- 
tenance, and  enforce  the  payment  thereof  by 
orders  and  executions  and  proceedings  as  in 
cases  of  contempt." 

In  21  Cyc.  1601,  it  is  declared: 

"It  is  the  general  rule  that  in  an  action  for 
separate  maintenance  a  temporary  allowance  of 
alimony  may  be  made,  and  there  may  also  be 
added  an  order  for  counsel  fees  to  a  reasonable 
amount" 

[2]  The  rule  thus  stated  In  Cyc.  seems  to 
be  recognized  throughout  this  country,  and 
the  courts  invariably  hold  that,  where  the 
fact  of  marriage,  the  wife's  necessities,  and 
the  husband's  facilities  are  shown  by  ade- 
quate pleadings  and  proof,  temporary  ali- 
mony may  be  allowed  In  accordance  with 
the  facts  in  each  case;  the  question  wheth- 
er such  allowance  should  be  made  and  the 
amount  thereof  being  always  within  th«» 
sound  discretion  of  the  court. 

[3, 4}  In  fixing  the  amount  of  8ti<^  an  al- 
lowance as  was  here  asked  by  the  wife  tber«       I 
are   various  elements   to  be  considered    by 
the  court    Among  these  4re:   U)  The  Biz« 
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of  the  IrasbBBd's  eetnte  and  ito  productive- 
ness and  his  income  and  earning  capacity; 
(2)  the  wife's  age,  health,  dependence,  the 
cost  ot  her  maintenance,  and  the  station  In 
life  In  which  her  marriage  to  the  husband 
place<l  her;  (3)  If  there  are  children,  and 
tJiey  are  wholly  or  In  part  in  the  custody  of 
the  wife,  though  the  husband  be  cliarged 
with  their  maintenauce,  tiie  allowance  should 
Include  some  amount,  however  slight,  which, 
though  not  actually  reuuired  for  their  main- 
tenance, the  wife's  motherly  love  may  prompt 
her  to  expend  in  furtherance  of  their  happi- 
ness, and  which,  if  so  expended,  would  be  of 
DO  hurt  to  their  proper  training  or  well-be- 
ing; (4)  the  particular  cause  tliat  induced 
the  wife  to  sue  for  the  alimony. 

IS]  From  all  these  things  the  court,  in  the 
exercise  of  a  sound  discretion,  should  make 
the  necessary  allowance  for  the  maintenance 
of  appell^t  pending  tlie  litigation.  It  ap- 
pears from  the  atUdavlts  of  appellant's  wit- 
nesses, which  are  uncontradicted,  that  she 
is  wholly  without  property  or  means  of  any 
kind,  and  that  $250  per  month.  In  addition 
to  the  right  to  occupy  tlie  family  residence 
in  Ashland,  will  be  required  to  maintain  ap- 
pellant In  such  manner  as  will  comport  with 
her  station  In  life.  Moreover,  the  answers 
made  by  appellee  to  the  Interrogatories  pro- 
pounded by  appellant  conclusively  show  that 
he  is  the  owner  of  real  estate  and  other 
property  of  the  value,  at  the  lowest  esti- 
mate, of  at  least  $125,000  or  $150,000,  from 
the  profits  of  which  and  the  salaries  that 
he  receives  he  obtains  and  eu.lo.vs  an  annual 
income  of  from  $30,000  to  $40,000.  In  view 
of  this  evidence,  we  are  of  opinion  that  $250 
per  month  would  not  have  been,  and  la  not, 
an  unreasonable  allowance  for  the  support 
of  appellant  during  the  pendency  of  the  ac- 
tion, in  additlcm  to  the  use  of  the  family 
residence  In  Ashland  free  of  rent ;  therefore 
we  think  the  pendente  lite  allowance  should 
have  been  fixed  by  the  court  at  $SO0  per 
month.  We  are  unable,  however,  to  find  any 
fault  with  the  action  of  the  circuit  court  in 
limiting  to  $100  the  allowance  made  appel- 
lant for  use  In  preparing  the  case  for  trlaL 
In  the  absence  of  a  definite  showing  as  to 
the  costs  attending  such  preparation,  the 
amount  necessary  to  defray  same  could  not 
have  been  anticipated  or  even  approximately 
ascertained  or  tixed  by  the  circuit  court. 
Moreover,  as  that  court  will  retain  control 
of  the  case  until  it  Is  finally  disposed  of,  It 
can,  in  the  event  the  cost^  accruing  in  its 
preparation  should  exceed  $100,  make  addi- 
tional allowances  from  time  to  time  for  pay- 
ing such  costs  and  compel  appellee  to  satis- 
fy the  same.  We  therefore  conclude  that 
the  ruling  of  the  circuit  court  In  refusing  to 
allow  the  $500  asked  by  appellant  to  defray 
the  expense  of  preparing  her  case  for  trial 
and  In  limiting  the  amount  to  be  used  for 
that  purpose  to  $100.  was  not  error. 

¥or  the  reasons  Indicated,  the  orders  or 


judgments  of  the  circuit  court  complained  of 
are  afilimed  in  so  far  oa  same  reiUisod  to 
allow  appellant  by  way  of  cost  In  the  prepa- 
ration of  her  case  for  trial  $500,  and  in  re- 
stricting the  allowance  for  that  purpose  to 
$100,  but  reversed  in  so  far  as  they  refused 
an  allowance  of  $250  per  month  to  appellant 
for  her  support  pendente  lite  and  the  use  of 
the  family  residence  in  Ashland  free  of  rent, 
and  the  cause  Is  remanded,  with  direction  to 
the  circuit  court  to  enter  such  a  Judgment 
as  will  conform  to  the  opinion. 


CHESAPEAKE  &  O.  RX.  CO.  v. 
PRICE'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Feb.  26,  191&) 

1.  Railroads  ^=9308(4)  —  Injuries  to   Pe«- 
B0N8  ON  Tracks— Actions— Evidence. 

In  an  action  against  a  railroad  company 
for  the  death  ef  an  infant  run  down  by  its 
train  while  proceeding  through  the  country,  evi- 
dence held  insufficient  to  show  that  the  opera- 
tives of  the  train  failed  to  take  all  means  to 
avoid  the  accident  after  discovering  the  infant's 
presence  on  the  track. 

2.  Kaii-roads  ig=>369(3)— Injuries  to  Tres- 
passer—Duty  TO  Maintain  Lookout. 

Those  in  charge  of  a  train  are  not,  when 
proceeding  through  the  country,  bound  to  main- 
tain a  lookout  for  possible  trespassers  on  the 
track. 

3.  Railroads  «=»359(2>— Injuries  on  Tracks 
— Trrspasseks. 

An  infant  under  two  years  of  age,  though 
incapable  of  contributory  negligence,  must,  when 
it  proceeds  on  a  railroad  track  running  through 
the  country,  be  treated  as  a  trespasser  in  meas- 
uring the  duty  which  the  railroad  company  owes 
to  it. 

4.  Railroads  €=»3!)0— Injuries  to  Persons 
ON  Track— Negligence— Evidence. 

In  an  action  for  the  death  of  an  infant  run 
down  bj;  a  train,  the  fact  that  the  engineer,  on 
discovering  the  infant,  did  not  reverse  the  en- 
gine, does  not  show  that  he  failed  to  use  all 
means  at  hand  to  stop  the  train:  it  api)caring 
that  be  cut  off  the  power,  and  the  evidence 
showing  that  to  reverse  the  lever  would  have 
had  no  effect  on  checking  the  speed  of  the  train. 

Appeal  from  Circuit  Court,  Johnson  County. 

Action  by  Mona  Price's  Administrator 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. From  a  judgment  for  plalntifif,  de- 
fendant appeals.     Reversed   and   remanded. 

Worthlngton,  Cochran  &  Browning,  of 
Maysvllle,  and  M-  C.  Kirk,  of  Paintsville,  for 
appellant.  Vaughan  &  Howes,  of  Paintsville, 
and  David  Osborne,  of  White  House,  for  ap- 
pellee. 

CLARKE,  J.  Mona  Price,  18  months  of 
age,  was  struck  and  killed  by  one  of  appel- 
lant's passenger  trains,  at  a  place  In  the  coun- 
try In  front  of  her  home  and  about  500  feet 
from  a  private  crossing.  Her  father,  having 
qualified  as  administrator.  Instituted  this 
action,  alleging  her  death  resulted  from  the 
negligent  operation  of  the  train,  and  recov- 
ered of  the  railroad  company  a  judgment  for 


«=s>For  otlior  cus«8  see  tame  t6plc  and  KEY -NUMBER  in  all  Key-Numbered  Dlgetrta  and  ludettw 
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12,000.  The  company  has  appealed,  and  in- 
sists the  court  erred  In  refusing  Its  motion 
for  a  peremptory  Instruction,  and  In  Instruc- 
tions given  over  its  objection. 

[1]  The  little  girl  was  last  seen,  about  five 
minutes  before  the  accident,  playing  in  the 
back  yard  of  her  home,  which  was  adjacent 
to  the  railroad  right  of  way,  and  in  the  yard 
fence  was  a  gate  presumably  open.  No  one 
saw  her  upon  or  near  the  railroad  track  •un- 
til the  fireman  on  the  engine  that  killed  her, 
when  within  275  or  300  feet,  discovered  her 
on  the  track,  as  he  says,  "kindly  on  all 
fours,"  and  "right  up  before  we  struck  the 
child  it  raised  up  on  its  feet"  At  about  the 
same  time,  since  he  says  the  train  was  within 
"possibly  a  hundred  yards,  may  be  not  so 
far,"  of  the  child,  Charley  Young  a  passen- 
ger seated  in  the  smoking  car  with  his  head 
out  of  the  window,  saw  her  "setting  on  the 
track  on  the  end  of  the  tie  with  Its  arm  back 
against  the  rail,"  and  he  testified  that  he 
Jerked  bis  head  back  to  keep  from  seeing  the 
train  lilt  the  child. 

The  place  where  the  child  was  struck  is  al- 
most exactly  midway  on  a  curve  of  three  de- 
grees, 585  feet  long,  and,  for  about  800  feet 
ai^roaching  the  curve,  the  track  is  straight, 
and  the  view  is  unobstructed  all  of  this  dis- 
tance. So  that,  if  the  child  was  on  the  track 
prior  to  when  she  was  seen  by  the  fireman 
and  Toung,  they  could  have  seen  her,  had 
they  looked  along  the  track  in  front  of  the 
train  as  they  were  on  the  Inside  of  the  curve ; 
but  the  engineer  was  on  bis  seat  in  the  en- 
gine on  the  outside  of  the  curve,  and  his 
view  of  the  track  on  the  curve  was  obstruct- 
ed by  the  engine  boiler,  whidi  extended  in 
front  of  him  some  25  feet,  and,  although 
keeping  a  lookout  ahead,  he  did  not  see  the 
child  at  all.  As  soon  as  the  fireman  saw  the 
child,  he  shouted  to  the  engineer  that  a  child 
was  on  the  track  ahead  of  the  train,  and  the 
engineer,  as  quickly  as  he  could,  employed 
every  means  at  hand  to  stop  the  train ;  but, 
as  the  train  was  making  about  35  miles  an 
hour  and  it  had  proceeded  some  little  dis- 
tance, probably  as  much  as  75  or  100  feet,  be- 
fore be  could  shut  off  the  steam,  apply  the 
emergency  brakes,  and  sand  the  track,  the 
train  struck  and  killed  the  child  before  it 
could  be  stopped. 

The  train  was  stopped  within  about  650 
feet  from  the  place  where  the  child  was  first 
seen  by  the  fireman,  or  within  something  less 
than  600  feet,  if  we  allow  as  much  as  76  feet 
for  the  time  necessary  for  the  fireman  to  in- 
form the  engineer  and  for  him  to  act.  This, 
according  to  all  of  the  evidence  of  those  qual- 
ified to  testify  upon  the  subject,  was  about 
as  short  a  space  as,  under  the  circumstances, 
a  stop  coiild  have  been  made,  employing  every 
appliance  available  for  the  purpose,  and  the 
uncontradicted  evidence  shows  that  every- 
thing that  could  liave  been  done  was  done, 
although  two  witnesses  for  plaintiff,  who 
were  f/aaaaag/exa  on  the  train,  testified  that 


the  train  came  to  a  stop  very  gradnallT,  and 
not  as  it  making  an  emergency  atop. 

TJnder  this '  evidence,  we  think  defendant 
was  clearly  entitled  to  a  peremptory  instroc- 
tion,  and  that  the  coart  erred  in  overruling 
the  motion  therefor,  which  was  done  evident- 
ly upon  the  theory  that  it  was  negligence  up- 
on the  part  of  the  employ^  in  charge  of  the 
engine  hot  to  hav«  discovered  the  in«seDce 
of  the  child  upon  the  track  in  time  to  hare 
stopped  the  train  before  striking  her,  as  the 
court  in  the  Instructions  givai  to  Ote  Jury  an- 
thorized  a  finding  for  tbe  plaintiff,  if,  in 
their  Judgment,  from  the  evidence,  her  pres- 
ence could  have  been  discovered  in  time  to 
have   prevented  her  injury. 

[2]  This  placed  upon  the  defendant  a  look- 
out duty  at  k  piace  in  the  country  where  no 
such  duty,  under  the  law  of  this  state,  ex- 
ists, and,  besides,  assumed  the  ddld  was  on 
the  track  before  any  one  saw  her  there. 
Prom  the  evidence,  the  chUd  may  have  got- 
ten, and  iKmsIbly  did  get,  upon  the  track  Just 
as  she  was  discovered  by  the  fireman,  as  he 
says  she  was  then  "kindly  on  all  fours,"  and 
that  she  then  raised  to  her  feet,  and,  although 
Charley  Toung  says,  when  he  saw  the  chUd, 
at  about  the  same  time  and  place  tliat  the 
fireman  saw  her,  she  was  sitting  on  the  track 
on  the  end  of  the  tle^  there  is  no  evidence 
that  she  had  not  just  gotten  on  the  track; 
in  fact,  she  was  last  seen  about  five  minutes 
before  by  her  grandmother,  Mrs.  Butcher, 
playing  Ux  the  back  yard,  possibly  100  feet 
or  more  away,  and  there  is  no  evidence  wtiat- 
ever  from  which  it  might  even  be  Infared 
she  was  upon  the  tradt  until  -the  fireman  saw 
taer,  and  there  was  not  then  any  possible 
chance  of  stopping  the  train  before  striking 
her. 

[3]  The  facts  of  this  case  and  those  of  O"- 
Bannion's  Adm'r  v.  Southern  Railway  Co., 
110  S.  W.  329,  are  strikingly  alike,  and  in 
that  case  a  judgment  upon  a  directed  verdict 
for  the  defendant  was  affirmed,  and  the  doc- 
trine an>roved  that  has  been  uniformly  up- 
held in  this  state,  though  frequently  attacked 
and  not  recognized  in  some  jurisdictions,  that 
although  an  Infant  of  such  tender  years  as 
this  unfortunate  little  girl  could  not,  of  oonrse, 
be  guilty  of  contributory  negligence^  yet  she 
must  be  regarded  as  a  trespasser  in  measur- 
ing the  duty  of  tke  railroad  company.  The 
same  rule  was  approved  qotte  recently  in 
McKnlght's  Adm'r  v.  U  &  K  B.  Co.,  168  Ky. 
86,  181  S.  W.  947,  under  very  stmilar  dream- 
stances,  and  the  authorities  and  reaMms  in 
support  of  the  rule  are  ^ven  so  fuUy  in  tli^ie 
two  cases  that  it  is  not  necessary  to  repeat 
same  here,  unless  to  call  special  attrntfon  to 
the  opinion  in  L.  &  N.  R^  Co.  r.  Logadon's 
Adm'r,  118  Ky.  600,  81  S.  W.  657,  where  tlie 
reasons  in  support  of  the  mle  are  also  quite 
fully  set  out,  and  we  are  not  disposed  to  de- 
part from  it,  although  there  Is  wei^ty  argu- 
ment supported  by  much  authority  against  it. 
But  even  if  the  duty  of  a  lookout  were  ap- 
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pUcable  here,  there  Is  na  evidence  that  dece- 
dent vr&s  upon  the  track  nntil  the  fireman 
saw  her,  and  Its  application  would  be  of  no 
avail  under  the  evidence.  There  was  some 
eEforfe  made  by  plaintiff  to  prove  that,  within 
some  15  to  60  feet  of  the  place  of  the  acci- 
dent, there  was  a  private  crossing;  but  In 
this  he  utterly  failed,  and,  even  If  he  had 
succeeded,  It  Is  not  shown  the  decedent  was 
upon  the  crossing,  and,  besides,  the  proof  of 
Its  use  was  totally  insufficient  to  bring  this 
case  within  the  exception  to  the  generally 
recognized  rule  In  C,  N.  O.  ft  T.  P.  Ry.  Co.  v. 
DIckerson's  AdmT,  102  Ky.  500,  44  S.  W.  89, 
19  Ky.  Low  Rep.  1817,  so  as  to  place  upon  the 
defendant  a  lookout  duty,  even  If  the  cross- 
ing existed.  This  whole  question  is  so  fully 
discussed  in  recent  cases  that  there  Is  no  rea- 
son or  excuse  for  its  reconsideration  now. 
See  Stull's  Adm'x  v.  Ky.  T.  ft  T.  Co.,  172  Ky. 
650,  180  S.  W.  721;  C.  ft  O.  Ry.  Co.  v.  Hunt- 
er's Adm'r,  170  Ky.  4,  185  8.  W.  140;  Splegle 
V.  C,  X.  O.  &  T.  P.  Ry.  Co.,  170  Ky.  285,  185 
S.  W.  1138 ;  McKnight's  Adm'r  v.  L.  ft  N.  R. 
Ck>.,  supra. 

[4]  It  is  also  argued  by  counsel  for  plain- 
tiff that,  because  the  engineer  did  not  reverse 
the  engine,  he  did  not  use  all  means  at  hand 
to  stop  the  train  after  being  made  aware  of 
the  child's  peril;  but  all  of  the  witnesses  who 
testified  upon  the  subject  said  this  would 
Have  been  without  effect  In  stopping  the 
train,  since  the  steam  was  shut  off,  and  It  was 
immaterial  in  which  direction  the  lever  was 
set,  as,  without  power  applied,  the  wheels 
would  not  have  been  affected  in  any  way, 
even  If  the  lever  had  been  reversed;  and  this 
seems  to  us  quite  logical,  and  there  is  no 
evidence  whatever  to  the  contrary. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  proceed- 
ings consistent  herewith. 


HARRISON  V.  NICHOLSON-FOLEY  CO. 
(Court  of  AppeaU  of  Kentucky.    Feb.  26,  1918.) 

1.  Bills  and  Notes  «=>452(3)— Action— De- 
fenses— Violation  of  BxEcnTosT  Pbomise. 

Payee's  promiees  to  furnish  articles  to  be 
used  in  a  prize  contest  were  executory,  so  that 
a  violation  furnished  grounds  for  recoupment 
only,  and  was  not  a  defense  to  suit  on  notes. 

2.  Bills  and  Notes  <S=s>525— Holdeb  in  Doe 
CouBSE— Evidence. 

In  action  on  notes,  evidence  held  insuffi- 
cient to  sustain  defense  that  plaintiff  indorsee 
was  not  a  holder  in  due  course. 

3.  Bills  and  Notes  <S=»357  —  "Value"  — 
"HoLDEB  fob  Value." 

Although  plaintiff  is  pledgee  of  note  sued 
on,  he  may,  nevertheless,  be  a  holder  in  due 
course,  with  the  right  to  maintain  suit,  in  view 
of  Negotiable  Instruments  Act  (Laws  1904.  c. 
102)  §  25,  providing  that  an  antecedent  debt 
constitutes  value,  section  26  providing  that 
where  value  has  been  given  at  any  time  the 
holder  is  deemed  a  "holder  for  value,"  and  sec- 
tion 27  providing  that  where  the  holder  has  a 
lien  arising  from  contract  or  by  implication  of 


'  law  lie  is  a  holder  for  "value"  to  the  extent  of 
bis  lien. 

[EM.  Note.— ^or  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Value; 
Holder  for  Value.] 

Apipeal  from  Cflrcult  Court,  Whitley  County. 

Suit  by  C5.  W.  Harrison  against  the  Nlchol- 
son-Foley  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  with 
directions. 

Henry  C.  GIllls  and  W.  B.  Early,  both  of 
Williamsburg,  for  appellant  S.  H.  Kash,  of 
CJorbIn,  for  appellee. 

THOMAS,  J.  The  appellee  and  defendant 
below,  Nleholson-Foley  Comptmy,  was  a 
corporation  engaged  in  the  mercantile  busi- 
ness in  the  city  of  Corbln,  Ky.  The  Lyon- 
Taylor  Company,  which  was  a  name  selected 
by  an  individual  doing  business  in  Iowa  City, 
Iowa,  entered  into  a  contract  with  defendant 
on  September  9,  1914,  by  which  it  agreed 
to  furnish  to  the  defendant  certain  articles 
of  merchandise  to  be  used  as  prizes  for  a 
contest  which  the  defendant  contemplated 
inaugurating  for  the  purpose  of  increasing 
its  business.  l%e  Lyon-Taylor  Company  in 
addition  agreed  to  furnish  certain  advertis- 
ing matter  necessary  to  prosecuting  the  con- 
test, and  the.  chief  prize  was  to  be  a  free 
trip  for  the  successful  candidate  to  the  Pan- 
ama Exposition  at  San  Francisco.  The  de- 
fendant was  to  do  all  the  work  necessary  to 
Interest  ladies  to  become  candidates  In  the 
contest  and  to  get  them  to  work,  and  the 
Lyon-Taylor  Company  was  to  furnish  the 
material  and  the  ticket  for  the  trip  to  the 
Exposition.  It  also  obligated  itself  to  guar- 
antee to  the  defendant  a  certain  per  cent.  In- 
crease in  its  business  for  the  first  year  fol- 
lowing the  contest  over  the  one  preceding 
it,  in  consideration  for  all  of  which  the  de- 
fendant executed  to  that  company  its  note 
by  which  the  payor  agreed  and  promised  to 
pay  to  the  payee  $74.50  three  months  after 
date  (September  9,  1914),  and  a  like  amount 
6,  9  and  12  months  afterwards,  making  the 
total  sum  of  $298.  The  Lyon-Taylor  Com- 
pany also  agreed  to  send  to  whomsoever  the 
defendant  might  designate  its  bond  in  the 
sum  of  $1,000  as  security  for  the  performance 
of  its  part  of  the  contract,  and  the  defend- 
ant agreed  to  report  to  that  company  each 
30  days  its  gross  sales,  "and  promptly  fur- 
nish all  information  requested  to  assist  in 
pushing  this  trade  extension  plan."  On  No- 
vember 16,  1914,  the  payee  of  the  note  bor- 
rowed from  appellant  and  plaintiff  below, 
C.  W.  Harrison,  at  Iowa  City,  In  the  state 
of  Iowa,  the  sum  of  $1,000  and  indorsed  the 
defendant's  obligation  and  deHvered  it  to  him 
as  collateral  security  for  the  loan.  There- 
after, and  on  February  13,  1915,  the  first  in- 
stallment of  $74.50  was  paid,  with  which  the 
obligation  was  credited,  but  no  other  pay- 
ments having  been  made,  the  plaintiff  brought 
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this   suit   to   recover   the   remaining   three 
past-due  installments.  , 

[1]  In  the  plaintiff's  pleading  it  is  alleged 
that  he  was  an  innocent  purchaser  of  the 
obligation,  having  obtained  it  in  the  due 
course  of  business  before  maturity,  and  tliat 
under  the  laws  of  the  state  of  Iowa,  where  it 
was  made  payable,  he  was  entitled  to  recover 
as  such  holder.  The  defensive  pleas  put  in 
issue  the  fact  of  the  plaintiff  being  a  holder 
in  due  course,  and  attempted  to  rely  upon 
fraud  practiced  by  the  payee  in  procuring 
tile  instrument,  and  that  it  was  without  con- 
sideration. It  is  extremely  doubtful  if  these 
matters  were  pnverly  pleaded,  but,  waiving 
that  question,  the  only  evidence  given  by 
the  defendant  which  it  claims  constitutes 
fraud  Is  that  the  payee  failed  to  furnish 
some  additional  coupons  and  ballots  after 
the  contest  had  been  inaugurated  and  was 
in  progress,  but  it  is  admitted  that  these  were 
provided  by  defendant  and  the  contest  pro- 
ceeded. There  is  nothing  to  show  what  was 
the  additional  cost  to  the  defendant  because 
of  such  alleged  failure,  nor  is  there  any  dam- 
age pleaded  or  proven  as  a  result  of  such 
omission.  They  were  executory  promises 
in  their  nature,  and  their  violation  furnish- 
ed grounds  for  recoupment  only,  and  not  a 
defense  to  a  suit  on  the  obligation.  How- 
ever, there  was  no  demand  made,  according 
to  the  testimony  of  defendant's  chief  witness, 
O.  W.  Nicholson,  for  such  articles  until  after 
the  payment  of  the  first  installment,  which 
was  only  seven  days  before  the  contest  was 
to  and  did  close.  Under  these  circumstances 
it  would  scarcely  have  been  possible  to  fur- 
nish them  in  time  to  be  used  before  the  clos- 
ing of  the  contest  Moreover,  defendant 
never  reported  any  of  its  sales  as  it  had 
agreed  to  do  until  December  18,  1914,  more 
than  three  months  after  the  contract,  In 
which  letter  it  claimed  that  the  thousand 
dollar  bond  had  not  been  furnished,  but  plain- 
tiff's testimony  shows  that  the  bond  was 
promptly  sent  Immediately  after  the  contract 
was  entered  into  to  the  bank  at  Oorbin,  and 
there  Is  no  proof  In  the  record  contradicting 
this  testimony. 

On  October  31, 1914,  defendant  wrote  Lyon- 
Taylor  Company,  seeking  to  cancel  the  con- 
tract, not  because  the  latter  had  failed  to 
comply  with  It,  but  l>ecause  "we  are  now 
thoroughly  convinced  that  it  will  not  pay, 
and  that  It  will  not  add  anything  to  the 
sales.  And  it  is  our  Judgment  that  we  liad 
better  drop  it  before  we  spend  any  more 
money  on  it."  The  reasons  assigned  in  tliat 
letter  for  the  cancellation  of  the  contract 
were  that  "this  (Corbln)  is  a  railroad  town, 
and  almost  any  one  Who  wishes  to  go  to  the 
Expo,  can  get  a  pass,"  and  "also,  the  drug 
stores  here  bad  a  similar  contest  only  theirs 
were  for  pianos  and  ponies,  and  they  run  it 
so  long  that  they  got  the  people  thoroughly 
disgusted."  It  is  admitted  that  the  contract 
was  read  and  thoroughly  understood  at  the 
time  it  was  executed,  and  there  is  no  pre- 


tense that  the  agent  who  procured  It  made 
any  representations  not  contained  tn  it  On 
January  S,  1914,  defendant  wrote  Lyon-Tay- 
lor Company  a  letter  in  which  it  inclosed  a 
list  of  contestants,  and  stated  that  "our  sales 
for  the  month  of  December  amounted  to  $2,- 
3^.86.  This,  we  think,  is  good."  It  is  true 
that  the  witness  Nicholson  testified  over  the 
objections  of  the  plaintiff  tliat  the  goods 
which  were  to  be  used  as  subordinate  prizes 
famished  under  the  contract  were  not  worth 
exceeding  $10,  but  there  is  no  complaint  of 
the  quality  of  the  goods  in  any  pleading,  and 
nowhere  in  the  correspondence  nor  at  any 
time  until  this  suit  was  filed  do  we  find  any 
complaint  along  this  line.  Other  facts  and 
drcumstanoes  not  necessary  to  enumerate 
thoroughly  convince  na  that  tbe  contest  was 
not  the  success  which  the  defendant  antici- 
pated, and  that  this  is  the  chief  ground  for 
Its  refusal  to  pay,  and  it  Is  therefore  ex- 
ceedingly doubtful  if  its  testimony,  though 
supported  by  proper  pleading,  would  be  suf- 
ficient to  defeat  a  suit  brought  by  the  origi- 
nal payee.  True  it  is  that  the  only  default, 
if  any,  occurred  long  after  the  note  had  been 
traiUsferred  to  the  plaintiff,  and  was  neces- 
sarily a  fact  of  which  he  could  have  had 
no  knowledge  at  the  time  he  acquired  his  in- 
terest. 

The  statutes  of  the  state  of  Iowa  were  in- 
troduced, and  section  30€0a56  defines  what 
shall  \x>nstitute  notice  of  an  infirmity  in  the 
instrument  or  a  defect  in  its  title,  and  it  is 
identical  with  section  56  of  our  Negotiable 
Instruments  Act.  Section  3060a57  of  tbe 
statute  of  that  state  defines  the  rights  of  a 
holder  in  due  course  as  against  prior  parties, 
and  it  is  identical  with  section  57  of  our 
statute: 

The  case  of  Pratt  ▼.  Rounds,  160  E:y.  358, 
169  S.  W.  848,  is  one  the  facts  in  which  are 
about  as  similar  to  those  of  the  present  case 
as  it  is  possible  to  find  where  the  parties,  or 
at  least  one  of  them,  are  not  the  same,  ex- 
cept that  in  that  case  there  was  proof  of 
actual  fraud  committed  at  the  time  of  the 
transaction  by  the  agent  of  the  obligee,  and 
there  were  many  suspicious  circumstances  to 
show  that  the  plaintiff  to  whom  the  note  had 
been  transferred  took  it  under  such  circum- 
stances aa  to  constitute  bad  faith  on  his  part 
so  as  to  deprive  him  of  ttie  status  of  a  bona 
fide  holder,  let  this  court  in  that  opinion 
said: 

"But  the  plain  meaning  of  the  statute  above 
quoted  [Kentucky  statute]  is  that  the  rights  of 
a  purchaser  of  negotiable  paper  are  not  to  be 
defeated  upon  suspicion.  To  defeat  him  under 
the  statute  tbe  facts  known  to  him  must  be  such 
that  his  action  in  taking  the  instrument  amount- 
ed to  bad  faiUi  unless  he  has  actual  knowledge 
of  the  infirmity  or  defect." 

In  that  case  the  plaintiff  was  shown  to 
have  purchased  from  tbe  payee,  who  was  en- 
gaged in  a  similar  buaineas  to  Lyon-Taylor 
Company  in  this  case,  mor«  than  $40,000 
worth  of  obligations.     In  other  words,  h« 
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seems  to  have  been  a  standing  purchaser  of 
such  obllgatlona,  while  in  the  instant  case 
there  is  no  proof  that  the  plaintiff  ever  dealt 
with  any  of  the  paper  executed  to  Lyon-Tay- 
lor Comi>any  except  the  security  which  was 
transferred  to  him  to  secure  the  thousand 
dollar  loan. 

[2]  Plaintiff  and  two  other  witnesses  testi- 
fied without  contradiction  as  to  the  manner 
and  circumstances  of  bis  procuring  the  note 
sued  on,  and  the  only  circumstance,  if  it  can 
be  dignified  by  calling  it  such,  which  would 
militate  against  the  bona  fides  of  the  trans- 
actlra  is  the  fact  that  the  plaintiff  lived  in 
the  same  dty  with  the  payee  of  the  note. 
This  fact,  together  with  additional  and  more 
weighty  drciuustances,  existed  in  the  Pratt 
Case,  but  the  court  decided  that  the  plain- 
tiff there  could  not  be  convicted  of  being  a 
purchaser  with  notice  except  upon  su^icion, 
which  the  court  under  the  evidence  there  heiA 
Insufficient  If  the>  evidence  in  that  case 
raised  only  a  suspicion,  the  evidence  in  this 
case  is  not  sufficient  to  get  within  sight  of  a 
suspicion. 

[J]  While  the  point  la  not  raised,  it  might 
not  be  amiss  to  say  that  the  plaintiff,  being 
pledgee  of  the  note  sued  on,  is  nevertheless 
a  bolder  in  due  course,  and  has  the  right  to 
maintain  this  suit  to  collect  it.  Negotiable 
Instruments  Act,  If  25-27 ;  Elk  Valley  Coal 
Co.  V.  Third  National  Bank,  167  Ky.  617, 163 
S.  W.  786. 

The  court  overruled  plalntifTs  motion  to 
Instruct  the  Jury  to  return  a  verdict  for  him, 
and  submitted  the  case  to  the  jury  upon  in- 
structions complained  of,  but  which  it  is  not 
necessary  for  us  to  discuss,  inasmuch  as  we 
are  convinced  that  the  court  erred  in  not  sus- 
taining plaintiff's  motion  for  a  directed  ver- 
dict In  his  favor.  The  jury  returned  a  ver- 
dict for  the  defendant,  and  complaining  of  it, 
the  record  with  a  motion  for  an  appeal  has 
been  filed  in  this  court,  which  motion  Is  sus- 
tained, the  appeal  granted,  and  the  Judgment 
reversed,  with  directions  to  proceed  in  ac- 
cordance with  this  opinion. 


CITT  OF  HENDERSON  v.  ASHBT. 

(Court  of  Appeals  of  Kentucky.    Feb.  26,  1918.) 

1.  Er-BCTMCTTT  «=>15(1)  —  Injubieb  ok  Pbi- 

TATV  f  SEMTjES— LlABIUTT. 

-  ~^kA>-  piaintifi's  injuries  resulted  from  elec- 
tric wires  of  defendant  city,  left  lying  on  pri- 
vate premises,  the  city's  liability  depends  on 
whether  plaintiff  was  a  trespasser  or  had  a  le- 
gal right  to  be  on  the  premises. 

2.  EtBCTRicrrT  «=3l5(l)— Injuries  to  Tbes- 
PASSEB— Liability. 

Where  a  lease  did  not  inclade  a  garden, 
plaintiff,  who  was  present  in  such  garden  by  in- 
vitation (^  the  tenants,  was  a  trespasser,  and 
cannot  recover  for  injuries  tliere  received  from 
d^endant  city's  electric  wire. 

3.  JtTOiciAL  Sales  iS=»50(1)— Right  or  Pdb- 
CHASEB  TO  Rent  Fremibes — Confibuation. 

As  the  purchaser  at  a  judicial  sale  had  nei- 
ther the  legal  title  nor  the  right  of  possession 


prior  to  the  cmifirmation  of  the  salef,  he'  Was 
without  anthority  to  rent  the  premises  between 
date  of  sale  and  date  of  confirmation ;  the  right 
to  rent  property  being  an  incident  of  title  and 


4.  ELEcTBicirr  «=»19<3)— INJCBT  fbou  Elec- 
TBic  Wires— BuBOEN  of  Pboof. 
In  action  for  inj'uries  from  defendant  city's 
electric  wire  left  Ij^mg  in  a  private  garden,  the 
burden  was  on  plautiff,  present  by  invitation  of 
tenants,  to  show  that  the  lease  included  the 
garden. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Suit  by  A.  H.  Ashby  against  the  City  ot 
Henderson.  Judgment  for  plaintiff,  and  .the 
city  appeals.  Reversed  and  remanded  for 
new  trial. 

B.  8.  Morris  and  Vance  ft  Hellbronner,  all 
of  Henderson,  for  appellant.  Henson  it  Tay- 
lor, of  Henderson,  for  appellee. 

CLAY,  O.  Plaintiff,  A  H.  Ashby,  brought 
this  suit  against  the  dty  of  Henderson  to  re- 
cover damages  for  personal  injuries.  From 
a  verdict  and  Judgment  In  bis  favor  for  $3,- 
000,  the  city  appeals. 

The  city  owns  and  operates  an  electric 
light  plant  T.  3.  Moss  owned  a  place,  con- 
sisting of  about  4%  acres  and  lying  north  of 
the  city.  Just  beyond  the  city  limits.  Prior 
to  Its  destruction  by  fire,  the  residence  on 
these  premises  was  lighted  by  the  city.  The 
electricity  was  carried  through  high  voltage 
wires  to  a  pole  near  the  garden  fence.  The 
wires  were  then  passed  Into  a  transformer, 
and  from  there  to  the  residence  were  two 
wires  carrying  a  voltage  of  110.  After  the 
fire  which  occurred  in  the  month  of  July, 
1915,  the  wires  became  detached  from  the 
residence  and  lay  on  the  ground  In  the  gar- 
den. At  about  10  o'clock  on  the  morning  of 
January  29,  1916,  plaintiff  started  to  the 
home  of  his  brother,  who  lived  Just  back  of 
the  Moss  place.  He  had  with  him  a  couple 
of  hounds.  The  bounds  Jumped  a  rabbit  and 
ran  it  into  the  Moss  place.  At  that  time 
Fred  and  Ogle  Herron,  who  kept  their  teams 
in  the  stable  lot,  were  hitching  up,  and  it  be- 
gan to  rain.    Fred  said  to  plaintiff: 

"Go  in  that  little  house  [a  shanty  on  the 
place]  and  I  will  come  in  when  I  unhitch." 

Plaintiff  and  his  brother-in-law,  John  Parr, 
who  accompanied  him,  were  soon  Joined  by 
Fred  and  Ogle  Herron.  After  being  there 
for  about  half  an  hour,  they  beard  a  dog . 
"holler"  and  run  toward  its  home.  At  the 
suggestion  of  Fred  Herron  they  went  to  the 
smokehouse,  thinking  that  some  kind  of  an 
animal  had  attacked  one  of  the  dogs.  While 
there,  John  Parr  was  sent  to  plaintiff's  home 
to  get  another  dog  belonging  to  plaintiff. 
After  Parr  returned  with  this  dog,  plaintiff. 
Parr,  and  Fred  Herron  took  the  dog  and 
went  Into  the  garden,  which  was  located 
about  40  feet  from  the  house  where  they  had 
been.  The  garden  was  covered  with  high 
grass  and  weeds.    Parr  was  leading  the  dog 
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wltb  a  leather  strap.  Plaintiff  was  Juat  be- 
hind the  dog.  The  dog  was  seen  to  grab  at 
somelhlng  and;  fall  |back.  Thinking  that 
something  had  gotten  hold  of  the  dog,  plain- 
tiff caught  hold  of  its  hind  legs,  with  the  in- 
tention of  pulling  it  away.  He  did  not  know 
that  the  wire  was  there,  or  that  the  dog  had 
hold  of  ii.  Plaintiff  received  a  severe  shock, 
and  was  released  from  the  dog  by  Fred 
Herron.  The  dog  was  instantly  killed. 
Plaintiff  was  carried  to  bts  home,  where  he 
remained  iu  bed  for  a  few  days.  According 
to  the  evidence  for  the  defendants,  Mr.  Ash- 
by  frequently  handled  the  wires  with  his 
naked  hands  without  receiving  any  injury  or 
shock  of  any  kind.  After  the  accident,  the 
wires  were  removed  by  the  employ^  of  the 
light  company  and  handled  by  them  without 
gloves.  There  was  also  evidence  that  It  was 
Impossible  for  the  secondary  wires  leading  to 
the  residence  to  come  In  contact  with  the 
high  voltage  wires,  and  that  the  secondary 
wires  carried  a  voltage  of  only  110. 

[1,2]  It  cannot  be  doubted  that  there  was 
sufficient  evidence  of  the  city's  negligence, 
provided  the  city  owed  the  plaintiff  the  duty 
of  maintaining  its  wires  in  a  reasonably  safe 
condition.  The  accident,  however,  did  not 
bappen  at  a  place  where  the  public  as  such, 
bad  a  right  to  go.  It  happened  on  private 
premises,  and  the  liability  of  the  city  de- 
Iiends  on  whether  plaintiff  was  a  mere  tres- 
passer, or  had  the  legal  right  to  be  on  the 
premises.  Rodgers'  Adm'r  T.  Union  Light, 
Heat  &  Power  Ck).,  123  S.  W.  293.  And 
whether  plaintiff  was  rightfully  on  the  prem- 
ises turns  on  whether  he  was  there  by  the 
Invitation  or  permission  of  the  owner's  ten- 
ants. This  question  depends  on  whether  the 
Herrons  had  rented  and  were  In  possession 
of  the  entire  premises,  or  had  rented  merely 
the  stable  and  stable  lot  If  the  former, 
they  had  the  right  to  invite  or  permit  plain- 
tiff to  go  on  any  portion  of  the  premises.  If 
the  latter,  their  tenancy  and  possession  were 
confined  to  the  stable  and  stable  lot,  and 
they  were  without  authority  to  invite  or  per- 
mit plaintiff  to  go  into  the  garden,  which  was 
not  covered  by  the  lease.  For  the  purpose  of 
reaching  a  correct  conclusion  of  the  matter 
we  give  b^low  all  the  evidence  bearing  on 
the  subject 

The  testimony  of  Ogle  Herron,  son  of 
George  W.  Herron,  is  as  follows: 

"Q.  State  whether  or  not  you  gentlemen  were 
occupying  that  lot,  or  had  charge  of  it  A.  Tes, 
sir.  Q.  Kept  your  stock  there?  A.  Yes,  sir. 
Q.  When  did  you  gentlemen  first  commence 
there  with  that  stock?  A.  About  the  last  of 
November.  Q.  You  were  not  actually  living 
on  the  place,  but  kept  your  stock  there?  A. 
Yes,  sir.  Q.  You  said  a  moment  ago  something 
about  occupying  those  premises  up  there.  You 
don't  know  anything  about  any  contract  by 
which  your  father  had  possession  of  the  place, 
or  your  brother,  or  you?  A.  Except  what  they 
told  me.  Q.  You  never  heard  any  contract  be- 
tween your  father  and  brother  with  Mr.  Moss 
or  Mr.  Herron?  A,  Never  beard  anything,  only 
what  they  said.  Q.  The  little  house  you  went 
into  after  you  come  over  there  after  the  dogs 


and  rabbit  was  that  in  the  lot  occupied  br 
you  people?  A.  Yes,  sir:  a  fence  separated 
it  from  the  stable  lot.  Q.  I  believe  yon  all  just 
had  the  stable  lot  rented?  A.  I  know  we  were 
occupying  the  stable  and  lot  at  that  time.  Q. 
That  is  all  you  occupied?  A.  Yes,  sir.  Q.  Yen 
were  not  occupying  anything  else  were  you? 
(Objection  by  plaintiff.  Overruled.  Exception.) 
A.  No,  sir;  they  were  not  Q.  You  were  oc- 
cupying no  other  nroperty  except  the  stable 
house  and  lot?  A.  That  is  all  we  were  occupy- 
ing. Q.  You  say  your  brother  caught  hold  of 
Mr.  Ashby,  after  he  took  hold  of  the  dog,  and 
Mr.  Ashby  hollered,  'Oh,  Lwdy!  my  poor  dog  I' 
and  you  say  your  brother  caught  hold  of  him? 
A.  I  believe  he  did.  Tt  has  been  so  long  I 
don't  remember.  Q.  Did  your  brother  get  a 
shock?  A.  I  don't  know;  never  heard  anything 
about  it  Q.  You  never  heard  anything  about 
it?    A.  No." 

Re-examined  by  Judge  J.  W.  Henson,  for 
plaintiff:  "Q.  You  say  you  were  only  oocupying 
the  stable  lot  Do  yon  mean  to  say  this  is 
the  only  part  of  the  premises  they  rented?  A.  I 
don't  know ;  that  is  all  we  had  use  for.  Q.  You 
mean  all  you  actually  had  in  use  was  the  sta- 
ble? A.  Yes,  sir.  Q.  You  say  yon  don't  know 
anything  about  the  oonUract?  A.  No,  sir;  I 
never  heard  the  contract" 

Fred  Hemm  testified  as  tcXlcmai 
"Q.  State  to  the  jury  whether  or  not  yonr 
father  and  you,  or  either  of  you,  was  occupying 
under  a  rental  contract  this  Moss  and  Herron 
property  at  the  29th  day  of  January,  this  year. 
A.  I  rented  it  from  Mrsi  Moss,  I  believe,  along 
in  November.  Q.  I  don't  car«  about  that.  I 
am  asking  if  you  had  possession  of  it?  A.  Yes. 
sir.  Q.  On  the  29th  day  of  January,  1916? 
A.  Yes,  sir.  Q.  Were  you  living  over  there? 
A.  No;  we  never  did  live  there;  had  stock 
over  there.  Q.  Mr.  Herron,  you  started  to  say 
something  a  moment  ago  in  restranse  to  question 
about  you  having  that  stable  and  lot  rented. 
I  wish  you  would  tell  what  you  had  reference 
to  at  that  time.  (Objection  by  plaintiff.  Over- 
ruled. Exception.)  A.  At  what  time  do  you 
mean?  Q.  When  Mr.  Ashby  was  hurt.  A.  I 
don't  know  anything  about  that  My  father 
had  that  trade  made.  He  told  me —  (Objection 
by  plaintiff.  Sustained.)  Q.  I  asked  you  what 
you  Imow  personally?  A.  That  is  all  I  know; 
you  know  now.  Q.  You  don't  know  whether 
you  or  your  father  or  brother  had  those- prem- 
ises rented  of  your  own  knowledge?  A.  I  told 
yoD  my  father  had  it  rented.  Q.  I  believe  that 
you  said  he  had  rented  that  for  the  month  of 
December?  (Objection  by  plaintiff.  Overruled. 
Exception.)  A.  Dp  to  the  1st  of  Jannary.  Q. 
You  made  the  trade  with  Mrs.  Moss?  A.  Yes, 
sir.  Q.  And  that  was  just  for  the  stable  lot? 
(Objection  by  plaintiff.  Overruled.  Exception.) 
A.  I  told  her  that  I  wanted  that  place  for  mules. 
Q.  That  was  how  you  were  occupjring  it?  A' 
'rhat  is  all  I  had  use  for.  Q.  And  that  is  what 
you  were  paying  for?  For  that  stable  iot? 
A.  Yes,  sir.  Q.  You  didn't  have  this  lot  behind 
rented,  where  the  house  is?  A.  It  is  just  like 
I  told  you.  I  wanted  to  rent  the  place  to 
keep  some  mules.  I  didn't  tell  her  I  wanted 
it  all.  I  wanted  a  stable.  Q.  And  that  is  sll 
you  talked  abgnt— the  stable  and  stable  lot? 
A.  I  wanted  a  place  for  the  horses.  (X  Did  you 
have  that  whole  place  raited  for  December, 
1915,  or  just  the  stable  lot?  Or  that  whole  tract 
of  ground,  about  four  or  five  acres?  (Objec- 
tion by  plaintiff.  Overruled.  Exception.)  A. 
We  was  just  using  the  stable  and  lot  Q.  I  am 
asking  you  what  you  had  rented?  A.  I  don't 
know.  I  don't  know  whether  we  had  it  all,  or 
just  the  stable.  Q.  Do  you  know  whether  you 
had  this  garden  rented  or  not?  (Objection  by 
plaintiff.  Overruled.  Exception.)  A.  That  is 
all  there  was  to  it.  I  told  her  I  wanted  to  have 
a  place  to  keep  the  mules.  Q.  Up  to  the  time 
Cotton  Ashby  got  hurt,  did   you  have  it  oc- 
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cupied  bjr  aaytbing?  A.  We  never  did  have  it 
occupied;  never  did  have  anything  but  the 
horses  there.  Q.  You  were  not  occupying  any 
part  of  the  Moss  premises  up  to  the  time  Cotton 
Ashby  got  hurt,  except  the  stable  and  stable 
lot?  (Objection  by  plaintiff.  Overruled.  Ex- 
ception.)   A.  No. 

"By  the  Court:  Q.  Where  was  this  wire?  In 
the  garden,  or  up  where  the  house  was  burned? 
A.  It  was  right  at  the  baclt  of  the  house  in  the 
garden.  Q.  Who  cultivated  the  garden  that 
year?  A.  I  don't  know  who  did;  whether  it 
was  cultivated  or  not." 

For  the  defendant,  Mrs.  T.  J.  Moss,  wife  of 
T.  J.  Moss,  the  owner  pf  the  premises  in 
question,  testified  that  the  premises  were  di- 
vided Into  six  tracts,  and  that  Fred  Herron 
rented  only  the  stable  and  stable  lot  for  the 
month  of  December,  with  the  understanding 
that  he  was  to  vacate  when  the  sale  took 
place.  When  the  trade  was  made,  Fred  said 
that  that  was  all  he  wanted.  T.  J.  Moss  tes- 
tified that  he  never  rented  any  part  of  the 
land  to  George  W.  Herron,  Fred  Herron,  or 
Ogle  Herron.  It  further  appears  that  the 
commissioner's  sale  took  place  on  January  3, 
1916,  when  H.  H.  Herron  became  the  pur- 
chaser, and  that  the  sale  was  not  confirmed 
until  February  26,  1916. 

In  addition  to  the  foregoing  evldience, 
George  W.  Herron  testified  that  some  time 
between  the  middle  and  the  last  of  January, 
1916.  he  rented  the  entire  premises  from  his 
brother  H.  H.  Herron,  the  purchaser  at  the 
judicial  sale,  for  a  period  of  one  year.  On 
the  other  hand,  H.  H.  Herron  testified  that 
his  brother  George  came  to  him  about  the 
1st  of  March  to  rent  the  place,  and  that  he 
never  leased  the  premises  to  his  brother,  but 
told  him  that  he  had  turned  the  property 
over  to  the  Ohio  Valley  Banking  ft  Trust 
Company,  and  that  he  would  have  to  see  that 
company.  Both  the  cashier  and  trust  oflicer 
of  that  company  say  that  George  W.  Herron 
came  to  them  fw  the  purpose  of  leasing  the 
property,  but  fliey  declined  to  lease  the 
property,  and  told  him  to  vacate  the  prem- 
ises, which  he  subsequently  did. 

By  instruction  No.  3,  the  court  told  the 
Jury  that  V.  J.  Moss  was  the  legal  owner  of 
the  premises  until  the  26th  day  of  February, 
1916,  the  day  the  commissioner's  sale  was 
confirmed,  and  if  they  b^eved  from  the  evi- 
dence that  at  the  time  of  the  Injury  T.  J. 
Moss,  by  himself  or  through  his  wife  as 
agent,  had  rented  to  George  W.  Herron  and 
Fred  Herron  only  the  stable  and  stable  lot, 
and  the  lease  did  not  include  that  portion  of 
the  premises  where  the  injury  occurred,  then 
Fred  Herron,  Ogle  Herron,  and  plaintiff 
were  trespassers  on  that  part  ot  the  premises 
where  the  accident  happened,  and  they 
should  find  for  the  defendant,  as  the  defend- 
ant owed  plaintiff  no  duty. 

[31  There  can  be  no  doubt  that  the  trial 
court  ruled  correctly  In  holding  that  T.  J. 
Moss  was  the  owner  of  the  premises  up  to 
the  time  of  the  confirmation  of  the  judicial 


sale,  and  In  confining  the  Jury  to  a  consider- 
ation of  the  evidence  bearing  on  the  rental 
contract  made  with  the  Herrons  through  his 
wife.  The  right  to  rent  property  Is  an  inci- 
dent of  the  title  and  possession,  and  since 
H.  H.  Herron,  the  purchaser  at  the  judicial 
sale,  had  neither  the  legal  title  nor  the  right 
of  possession  prior  to  the  confirmation  of  the 
sale,  it  follows  that  he  was  without  authority 
to  rent  the  premises  between  the  date  of  the 
sale  and  the  date  of  Us  confirmation,  or  even 
to  receive  the  rent  therefor  during  that  peri- 
od. Taliaferro  v.  Gay,  78  Ky.  499;  Ball  v. 
Covington  First  National  Bank,  80  Ky.  501 ; 
Smith  V.  Newman  et  al.,  140  Ky.  80,  130  S. 
W.  953,  Ann.  Cas.  1912B,  395. 

Since  H.  H.  Herron  had  no  right  to  rent 
the  premises  to  George  W.  Herron  after  the 
judicial  sale  and  prior  to  its  confirmation, 
it  follows  that  the  question  whether  plaintiff 
was  a  trespasser  depends  on  whether  the 
Herrons  rented  from  T.  J.  Moss  the  entire 
premises,  including  the  garden  where  the  ac- 
cident occurred,  or  merely  the  stable  and  the 
stable  lot.  Reviewing  the  evidence  on  this 
question,  we  find  that  neither  George  W. 
Herron  nor  Ogle  Herron  was  present  when 
the  contract  was  made,  though  both  testified 
that  they  used  only  the  stable  and  stable  lot 
for  their  teams.  Fred  Herron,  who  made  the 
contract  with  Mrs.  Moss,  testified  that  he 
told  her  that  he  wanted  the  place  for  the 
mules.  He  also  testified  that  that  was  all  he 
had  use  for,  and  that  that  was  what  he  was 
paying  for.  He  further  stated  that  he  did 
not  tell  her  that  he  wanted  it  all,  but  that  he 
wanted  the  stable.  On  being  asked  what  be 
had  rented,  he  replied: 

"I  don't  know.  1  don't  know  whether  we 
had  it  all,  or  just  the  stable." 

On  the  other  hand,  Mrs.  Moss,  with  whom 
he  made  the  contract,  testified  emphatically 
that  she  only  rented  Wred  the  stable  and 
stable  lot,  and  when  the  trade  was  made  he 
said  that  that  was  all  he  wanted. 

[4]  Clearly  the  burden  was  on  plaintiff  to 
show  that  the  rental  contract  included  the 
garden  where  the  accident  occurred.  Since 
Mrs.  Moss  testified  emphatically  that  only 
the  stable  and  stable  lot  were  rented,  and 
since  Fred  Herron  was  not  <wly  unable  to 
say  that  he  had  rented  all  the  premises,  but 
testified  to  facts  tending  to  corroborate  Mrs. 
Moss'  recollection  of  the  contract,  it  follows 
that  there  was  no  evidence  tending  to  show 
that  the  entire  premises  were  rented.  That 
being  true,  it  was  error  to  submit  this  issue 
to  the  jury,  and  the  trial  court  should  have 
held  as  a  matter  of  law  that  plaintiff  was 
a  trespasser,  and  have  directed  a  verdict  in 
favor  of  the  defendant 

This  conclusion  makes  it  unnecessary  to 
determine  whether  the  damages  were  exces- 
sive. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  (pinion. 


Digitized  by 


Google 


934 


200  SODTHWBSTEKN  HEPORTEB 


(Ky. 


CLAT  V.  CLAT'S  COMMITTEE  et  al. 
(Court  of  Appeals  of  Kentucky.    Feb.  26, 1918.) 

1.  Insane  Persons  «=»01  —  Convkyancb — 
Canceixation. 

Unless  the  grantor  by  reason  of  his  insan- 
ity has  been  imposed  upon,  neither  the  grantor 
nor  bis  committee  have  an  absolute  right  to 
have  the  conveyance  canceled. 

2.  Appeal  and  Error  «=9l009(3)— Findings 
Based  on  Conflicting  Evidence— Review. 

Where  the  evidence  is  so  conflicting  as  to 
leave  tbe  minds  of  the  court  on  appeal  in  doubt, 
the  findings  of  the  chancellor  will  be  accepted 
as  conclusive. 

3.  Cancellation  op  Instruments  «=»8— In- 
sanity OF  Grantor. 

Although  defendant  grantee  was  not  charged 
with  notice  of  grantor's  insanity,  the  deed 
should  be  set  aside  if  the  grantor  suffered  any 
damage  or  injustice. 

4.  Canckllation  of  Instruments  <8=»47— In- 
adequate Consideration— Sufficiency  of 
Evidence. 

In  action  to  set  aside  deed  of  insane  grantor, 
heid,  under  evidence,  that  the  consideration  was 
not  so  inadequate  as  to  constitute  convincing 
proof  of  fraud  or  undue  influence  warranting 
cancellation. 

Appeal  from  Circuit  Court,  Bourbon 
County. 

.  Action  by  Ueorge  Clay's  Committee  and 
others  against  S.  Brooks  Clay.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Beversed 
and  remanded  with  directions. 

Talbott  &  Whitley,  of  Paris,  tor  appellant 
E^mmett  M.  Dickson,  of  Paris,  for  ai^el- 
lees. 

CLARKE,  J.  In  the  latter  part  of  Febru;^ 
ary  or  early  in  March,  1913,  George  Clay  ver- 
bally agreed  with  S.  Brooks  Clay,  who  was  his 
neighbor,  but  not  related  to  him,  to  sell  him 
his  farm  of  296  acres  in  Bourbon  county  for 
$12,000  cash  and  11  annual  payments  of  $2,- 
010  each,  with  interest  thereon  from  matu- 
rity, and  the  further  sum  of  $5,000  payable 
upon  the  death  of  George  Clay,  who  retained 
a  life  estate  in  50  acres  of  the  land,  includ- 
ing the  Improvements.  Shortly  thereafter 
George  Clay  had  a  deed  prepared  conforming 
to  this  contract,  which  he  and  his  sister, 
Letltia  Clay,  who  owned  the  remainder  in- 
terest in  the  land,  executed  and  delivered 
to  S.  Brooks  Clay,  who  then  paid  to  the 
grantor,  George  Claji,  the  112,000  cash  and 
dellTered  to  him  his  11  notes  for  $2,040  each, 
the  grantee  taking  possession  of  the  land,  ex- 
cept the  50  acres  in  which  the  life  estate 
was  reserved. 

About  four  weelcs  after  the  delivery  of 
this  deed,  George  Clay  became  ill,  and  in 
the  following  August  was  adjudged  to  be  of 
unsound  mind.  His  sister,  Letitla  Clay,  was 
appointed  and  qualifled  as  his  committee. 
On  November  11,  1913,  Letitia  Clay  resigned 
as  his  committee,  and  H.  C.  Howard  was  ap- 
pointed In  her  stead,  qualified,  and  has  been 
acting  as  such  committee  ever  since. 

Shortly  after  his  qualiflcatlou  as  committee 


H.  C.  Howard  approached  S.  Brooks  Clay, 
sought  a  cancellation  or  reformation  of  the 
deed  made  by  George  Olay  to  him,  and,  fail- 
ing to  reach  an  adjustment,  filed  this  action 
seeking  a  cancellation  of  the  deed,  alleging 
that  at  the  time  of  its  execution  George  Clay 
was  of  unsound  mind;  that  the  deed  was 
obtained  by  defendant  by  the  exercise  of 
fraud  and  undue  influence;  and  that  the 
price  paid  was  grossly  inadequate.  Defend- 
ant traversed  the  allegations  of  the  petition. 
After  taking  the  depositions  of  many  wit- 
nesses on  either  side,  the  case  was  submitted 
to  the  chancellor,  who  ordered  a  rescission 
of  the  deed  and  reserved  Judgment  upon  the 
question  of  rents,  improvements,  etc.  From 
that  judgment  the  defendant  has  appealed. 

It  has  been  decided  in  this  state  and  else- 
where, over  and  again,  that  the  deed  of  a 
person  of  unsound  mind,  especially  before 
he  has  been  adjudged  a  lunatic,  is  not  void, 
but  Is  voidable  only.  Garland  v.  Rice,  4 
Ky.  Law  Rep.  254;  Smith's  Committee  v. 
Forsythe,  90  S.  W.  1075,  28  Ky.  Law  Rep. 
1034;  Rusk  r.  Fenton,  14  Bush,  490,  29  Am. 
Rep.  413;  Dowell  v.  Dowell,  137  Ky.  167. 
12S  S.  W.  283;  Logan  v.  Vanarsdale,  86  S. 
W.  981;  Johnson's  Committee  v.  Mitchell, 
146  Ky.  382,  142  S.  W.  675 ;  Bevins  v.  Lowe. 
159  Ky.  439,  167  S.  W.  422;  L.  &  E.  Railway 
Co.  V.  Napier's  Heirs,  160  Ky.  579, 169  S.  W. 
1017 ;  Wathens  v.  Skaggs,  161  Ky.  600,  171 
S.  W.  193. 

[1]  The  mere  fact  of  insanity,  even  when 
dearly  proved,  is  not  sufficient  ground  upon 
which  to  authorize  a  court  of  equity  to  set 
aside  a  deed;  but  there  must,  in  addition, 
exist  some  other  equitable  grounds  warrant- 
ing the  cancellation.  If  the  price  is  adequate 
and  the  transaction  fair,  neither  the  insane 
grantor  nor  his  committee  has  an  absolute 
right  to  have  the  conveyance  canceled;  and 
only  when  there  is  injustice  or  Inequity  will 
a  court  of  equity  be  authorized  or  justified  in 
interposing  to  annul  a  transaction  and  to  re- 
store the  parties  to  the  statu  quo  ante.  Unless 
the  grantor,  by  reason  of  his  Insanity  or  imbe- 
cility, has  been  Imposed  upon  and  has  offered 
some  injustice,  no  reason  exists  for  the  can- 
cellation of  the  deed;  and  without  reason 
therefor  the  transaction  cannot  be  disturbed. 

In  Smith's  Committee  t.  Forsythe,  supra, 
it  was  said: 

'"Hie  evidence  is  too  oonvincinK  that  Smith 
did  not  have  mind  enough  to  understand  the  na- 
ture and  terms  of  such  contracts,  in  a  reasona- 
ble degree,  to  allow  the  judgment  to  stand  find- 
ing he  was  of  sound  mind ;  that  he  was  an  im- 
becile, without  eontractaal  understanding,  we 
have  no  doubt  from  the  evidence  in  this  record, 
yet  it  would  not  necessarily  follow  from  that 
fact  that  his  contracts  were  not  enforceable. 
The  contract  of  a  person  of  unsound  mind  is 
voidable  only,  not  void.  Whether  it  will  be 
avoided  at  the  instance  of  his  committee  will 
depend  on  the  circumstances  of  the  case." 

In  L.  &  E.  Railway  Co.  t.  Napier's  Heirs, 
supra,  this  court  said: 
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The  deed  was  not  necessarily  void,  only  void- 
able, and  unless  there  was  uniaimesa  or  injus- 
tice, for  instance  an  inadequate  consideration, 
the  deed  should  not  be  set  aside." 

George  Clay,  grantor  In  the  deed  InTolTed 
here,  bad  for  15  or  20  years  lived  the  Ufe  ot 
a  recluse,  avoiding  as  mnCh  as  possible  the 
society  of,  and  Intercourse  with,  persons  of 
his  own  social  standing  and  his  relatives. 
His  business  transactlems  were  few  and  sim- 
ple; and  he  was  not  successful  In  a  financial 
way  in  the  management  of  his  affairs.  He 
was  a  bachelor,  and  lived  alone  and  quietly, 
with  a  negro  man  and  his  wife  as  bis  serv- 
ants. He  was  regarded  generally  as  peculiar 
and  queer,  and,  by  some  of  his  relatives 
especially,  as  being  of  unsound  mind;  but 
many  others,  who  knew  and  occasionally  saw 
hlra,  considered  blm  to  be  of  sound  mind, 
but  eccentric.  He  entertained  a  dislike  for 
bis  closest  relatives  and  a  distrust  of  some 
of  his  neighbors,  which  seem  to  have  been 
wholly  unwarranted. 

[2]  Only  three  physicians  testified  as  to 
bis  m«ital  condition  at  the  time  of  the  exe- 
cution of  the  deed,  and  they  expressed  the 
opinion  largely  from  facts  set  out  in  hypo- 
thetical questions  asked  them  that  he  was 
then  incapable  of  understanding  and  attend- 
ing to  business  affairs  and  was  of  unsound 
mind.  Fourteen  witnesses,  Including  the 
pbysidans  testifying  for  appellees,  said  be 
was  of  unsound  mind;  while  21  witnesses 
for  appellant,  some  of  them  his  nearest 
neighbors  and  with  like  opportunities  for 
Judging  of  bis  mental  capacity,  gave  it  as 
tbelr  opinion  tliat  he  was  of  sound  mind.  It 
will  thus  be  seen  that,  upon  the  question  of 
bis  mental  capacity,  the  testimony  was  very 
conflicting,  with  Its  numerical  weight  on  the 
side  of  bis  sanity.  Yet  upon  this  question, 
considering  the  uncontradicted  facts  of  the 
peculiar  and  unnatural  life  he  led  and  the 
testimony  of  the  physicians,  there  Is  such 
conflict  at  least  as  to  leave  our  minds  In 
doubt,  and  we  must  therefore  accept  as  con- 
clusive the  finding  of  the  chancellor  that  at 
the  time  he  executed  the  deed  he  was  of 
imsound  mind. 

[3]  Wbetber  the  unsoundness  ot  mind  of 
George  Clay  was  of  such  character  that  It 
would  Impress  Itself  upon  those  having  busi- 
ness transactions  with  him,  or  was  discover- 
able only  upon  the  fullest  inquiry,  was,  until 
be  was  adjudged  Insane,  a  matter  of  much 
doubt,  about  which  different  persons  who 
saw  and  knew  him,  In  the  limited  way  he 
permitted  any  one  to  see  and  know  blm, 
might  reasonably  have  entertained  as  they 
did  entertain  quite  different  opinions.  We 
are  therefore  of  opinion  that  appellant,  al- 
though he  was  a  neighbor  and  had  rented 
laud  of  George  Clay  for  a  number  of  years 
and  saw  and  conversed  with  him  as  often  as. 
If  not  more  frequently  than,  any  other  of  his 
nelgbbors,  is  not  to  be  charged  with  notice 
that  George  Clay  was,  in  fact,  a  lunatic,  but 
only  that  h«  was  old,  peculiar,  and  not  a 


person  ot  strong  mind;  which  necessitates, 
however,  that  the  transactions  with  blm, 
Just  as  in  the  case  of  transactions  with  lun- 
atics, be  subjected  to  the  closest  scrutiny. 
If,  therefore,  It  should  appear  from  the  evi- 
dence that  the  grantor  suffered  any  damage 
or  injustice,  the  deed  will  be  set  aside. 

It  is  alleged  in  the  petition,  and  argued 
by  counsel  for  appellees,  that  the  trade  was 
Induced  by  fraud  and  undue  influence  prac- 
ticed upon  the  grantor  by  appellant.  There 
is  no  evidence  supporting*  either  the  allega- 
tion or  the  argument  unless  the  ttede  was, 
in  fact,  unfair  to  the  grantor;  and  that  de- 
pends solely  upon  whether  or  not  the  con- 
sideration for  the  land  was  adequate.  Only, 
therefore,  for  Inadequacy  of  the  purchase 
price  should  the  deed  have  been  canceled. 

Upon  this  question  the  numerical  strength 
of  the  witnesses  is  largely  upon  the  side  of 
appellant,  for  whom  21  witnesses  testified 
that  the  land  was  sold  for  all  it  was  worth, 
and  that  the  grantor  obtained  the  full  mar- 
ket value  for  It;  upon  the  other  side,  16  wit- 
nesses testified  that,  whereas  It  sold,  when 
reduced  to  a  cash  basis,  at  about  $107  per 
acre,  its  market  value  was,  and  it  was  worth, 
about  $147.50  an  acre.  The  credibility  of 
none  of  these  witnesses  was  or  is  question- 
ed; and  those  upon  one  side  were  about  as 
well  qualified  to  testify  as  to  its  value  as 
those  upon  the  other  side.  It  was  said  in 
Bevlns  V.  Lowe,  159  Ky.  439,  167  S.  W.  422: 

"When  asserted  as  a  ground  lor  the  cancella- 
tion of  a  conveyance,  inadequacy  of  considera- 
tion must  be  such  as  will  shock  the  conscience 
and  constitute  of  Itself  convincing  and  undenia- 
ble proof  of  fraud  or  undue  influence"— in  sup- 
port of  which  authorities  are  dted. 

In  the  Instant  case,  if  we  accept  the  testi- 
mony of  the  21  wltnessfs  who  tes(;lfied  that 
the  land  was  sold  at  its  fair  market  value, 
there  was  not  such  inadequacy  In  the  pur- 
chase price  as  would  shock  the  conscience 
and  constitute  of  Itself  convincing  and  imde- 
niable  proof  of  fraud  or  undue  influence,  or 
any  inadequacy  of  consideration  whatever. 
It  Is  only  if  we  entirely  disregard  this  evi- 
dence and  accept  the  testimony  of  the  18 
witnesses  who  testified  for  appellees  that  the 
land  was  worth  $147.50  an  acre  that  the 
purchase  price  could  be  said  to  be  inade- 
quate and  to  authorize  the  cancellation  of 
the  deed.  There  are  two  reasons,  from  the 
evidence,  why  we  cannot  accept  the  testimo- 
ny of  the  witnesses  for  appellees,  rather 
than  those  for  appellant,  as  to  the  market 
value  of  the  land.  In  the  first  place,  the 
value  fixed  by  the  witnesses  for  appellees  is 
based  upon  a  sale  of  the  tract  as  a  whole ; 
whereas  by  the  sale  actually  made  the  gran- 
tor reserved  to  himself  for  his  lifetime  BO 
acres.  Including  the  Improvements,  on  the 
front  of  the  place  and  facing  the  turnpike. 
This  reservation  would  unquestionably  affect 
the  price  that  most.  If  not  all,  prospective 
purchasers  would  be  willing  to  pay  for  the 
laud,  as  well  as  deter  many  persona  from 
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buying  at  all.  This  reservation  by  the  gran- 
tor was  a  most  natural  and  reasonable  one, 
even  If  it  Interfered  with  a  sale  on  the  most 
advantageous  terms.  H£  had  spent  his 
whole  life  on  this  farm,  and  naturally  de- 
sired to  remain  there  so  long  as  he  lived; 
and  this  was  to  grantor,  as  it  would  have 
been  to  a  person  of  sound  mind,  a  sufficient 
reason  and  a  valuable  consideration  for  sell- 
ing the  land  with  the  reservation,  even 
though  it  might  have  to  be  sold  at  a  less 
price  than  it  would' otherwise  have  been  sold. 
Again,  it  is  shown  that  about  the  same  time 
the  grantor  sold  his  farm  five  other  farms  in 
the  Immediate  vicinity  were  sold  without  any 
reservations,  at  voluntary  sales  and  for  less 
per  acre  than  grantor  received  for  his  farm. 
We  therefore  conclude  that  the  evidence 
largely  preponderates  that  the  consideration 
was  adequate,  and  that  the  grantor,  conced- 
ing he  was  of  unsound  mind  when  he  made 
the  deed,  did  not  suffer  any  damage  or  in- 
justice by  reason  of  the  transaction. 

We  cannot  agreed  with  counsel  for  ap- 
pellees that  the  proved  value  of  the  land  was 
$125  an  acre,  arrived  at  by  taking  the  general 
average  of  the  values  placed  thereon  by  all 
the  witnesses.  In  the  first  place,  upon  the 
sharply  drawn  issue  as  to  whether  the  land 
was  worth  about  $107  or  $147.50  an  acre,  we 
must  accept  one  or  the  other  of  these  values, 
as  no  witness  fixed  Its  value  at  what  would 
be  the  general  average  of  all;  and,  in  the 
second  place,  such  average  fails  to  take  into 
consideration  the  manner  in  which  the  land 
was  sold.  The  reservation  made  by  him  bad 
some  appreciable  value  to  the  grantor,  as  it 
permitted  him  to  sell  so  much  of  the  land 
as  he  confessed  he  did  not  need  and  could 
not  manage,  and  to  retain,  during  his  life, 
such  part  of  the  farm  as  be  desired  to  re- 
tain. It  also  disregards  the  evidence  as  to 
sales  of  other  land,  about  the  fairness  and 
regularity  of  which  there  can  be  no  ques- 
tion, made  in  the  regular  course  of  business, 
about  the  same  time,  and  in  the  same  vicin- 
ity. None  of  these  other  tracts  was-  in  any 
worse  condition,  as  to  fertility  and  improve- 
ments, than  the  laud  involved  here;  none 
brought  a  greater  price  per  acre;  some  of 
them  sold  for  considerably  less.  While  there 
is  some  proof  that  these  other  lands  were  of 
less  value^  there  is  much  proof  that  they  were 
of  equal  or  greater  value  than  the  land  in- 
volved here.  That  such  evidence  is  compe- 
tent has  many  times  been  recognized  by  this 
court,  and  in  Chicago,  St  L.  &  N.  O.  R.  Co. 
V.  Rottgering,  83  S.  W.  584,  26  Ky.  Law 
Rep.  1167,  we  said: 

"Such  sales,  when  made  under  normal  and  fair 
conditions,  are  necessarily  a  better  test  of  the 
market  value  than  Bpecufative  opiniona  of  wit- 
nesses, for  truly  here  is  where  money  talks." 

This  statement  of  the  value  of  such  evi- 
dence was  approved  in  the  recent  case  of 
West  Kentucky  Coal  Co.  v.  Dyer,  161  Ky. 
407,  170  a  W.  967.  See,  also,  City  of  Padu- 
cah  ▼.  All«it,  111  Ky.  361,  63  S.  W.  981,  23  Ky. 


Law  Rep.  701,  98  Am.  St.  Rep.  422;  L.  4  A. 
&  P.  V.  Elec.  Ry.  Co.  v.  Wbipps,  118  Ky.  121, 
80  S.  W.  507,  25  Ky.  Law  Rep.  2312,  4  Ann. 
Cas.  906;  Railway  v.  Clark.  121  Mo.  169,  25  S. 
W.  192,  906,  26  L.  R.  A.  769. 

The  evidence  of  one  witness,  greatly  relied 
on  by  appellee,  should,  no  doubt,  on  that  ac- 
count be  specially  noticed.  Counsel  for  appel- 
lee insists  that  Mr.  F.  A.  Wallis,  a  short  time 
before  the  sale,  offered  grantor  $150  an  acre 
in  cash,  or  its  equivalent,  and  that  bis  refus- 
ing this  offer  and  making  a  sale  so  soon  there- 
after, at  such  a  reduced  price,  are  conclusive 
evidence  both  of  bis  lunacy  and  of  the  gross 
Inadequacy  of  the  price  he  received  for  his 
farm.  Wallis  did  not  make  any  such  prop- 
osition for  the  land.  He  testified  that  George 
Clay  asked  him  $170  or  $175  an  acre;  that 
he  then  asked  Clay  if  he  would  consider  $150 
an  acre;  that  grantor  said,  "No;"  that  he 
did  not  know  Just  what  he  would  liave  been 
wining  to  give,  but  he  did  <^er  him  $140  an 
acre,  which  he  refused;  that  since  that  con- 
versation he  had  learned  that  there  was  some 
pretty  thin  land  on  the  rear  of  the  place;  and 
that  at  that  time  he  was  Judging  of  its  value 
from  what  he  saw  of  the  farm  as  he  went  up 
and  down  the  pike,  but  it  was  still  (when  he 
was  testifying)  his  impression  that  $140  an 
acre  would  have  been  a  reasonable  prioe  for  it 
This  value  was  presumably  upon  the  basis  of 
a  sale  of  the  entire  farm,  without  a  reserva- 
tion, for  the  uncertain  period  of  grantor's 
life,  of  the  best-located  and  strongest  one- 
sixth  of  the  farm,  upon  whidi  were  all  of  the 
improvements,  including  the  brick  and  frame 
dwelling  house,  referred  to.  It  is  true,  by  some 
of  the  witnesses  as  a  negro  cabin,  but  never- 
theless having  considerable  value ;  for  it  was 
the  only  residence  on  the  farm,  and,  as  admit- 
ted by  appellee,  was  insured  by  him  for  $2,- 
000.  So  this  witness.  Instead  of  making  a 
case  for  appellee,  was,  in  fact,  not  an  es- 
pecially strong  witness  on  his  side,  for  he 
admitted  he  knew  personally  but  little  of  this 
particular  fbrm,  or  of  the  land  in  the  vicinity, 
as  he  was  in  business  principally  in  New  York 
City,  although  he  and  his  wife  owned  consid- 
erable land  in  the  neighborhood,  and  that  he 
depended  largely  upon  his  fatlier4n-law'8 
Judgment  in  such  matters.  Besides,  he  con- 
fessed on  cross-ezaminaticm  that  he  thought 
$150  an  acre  was  too  high  for  a  very  much 
better  Improved  and  eared  for  farm  on  the 
opposite  side  of  the  pike,  when  he  had  the 
purchase  of  that  f&rm  under  consideration, 
and  so  expressed  himself;  yet  the  evidence  is 
conclusive  that  that  farm  was  worth  consid- 
erably more  per  acre  than  the  George  Clay 
farm. 

[4]  From  all  the  evidence  we  are  convinced 
that  the  price  at  which  the  grantor  sold  the 
land  was  not  inadequate,  certainly  not  so  in- 
adequate as  to  "shock  the  conscience  and  con- 
stitute of  itself  convincing  and  undeniable 
proof  of  fraud  or  undue  influence,*  wlilch,  as 
was  said  in  Bevlns  v.  Lowe,  supra,  must  be 


Digitized  by  LjOOQI€ 


Ky.) 


MANKIKO  V.  KOBERTS 


937 


tbe  caae  to  warrant  fbe  cancellation  of  the 
deed;  and,  concediug  that  the  grantor  was  of 
unsound  mind,  tlie  sale  was  unaffected  there- 
by, and  he  suffered  no  injury  or  injustice 
therefrom.  Equitable  grounds,  warranting 
the  cancellation  of  the  deed,  are  therefore 
wanting,  and  the  court  erred  In  ordering  its 
rescission. 

Wherefore  tbe  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  dismiss 
tbe  petition. 


MANNING  V.  ROBERTS. 

(Court  of  Appeals  of  Kentucky.    March  1, 
1918.) 

1.  ASSAVUt  AND  BATTEBY  «=>2  —  "ASSAULT." 

The  seietng  of  saddlebatrs  lying  on  the 
Kroond  and  the  examination  of  the  pockets  of 
the  same  in  the  presence  of  the  owner  and  over 
his  protest  is  not  an  assault. 

[Ed.  Note.— For  other  definitions  see  Words 
and  Phrases,  First  and  Second  Series,  Assault.] 

2.  CoNsrrrwTioNAL  Law  «=s>82— AMENDiocNTe 
— Restriction  on  Govebnmknt. 

The  first  ten  amendments  to  the  federal 
Constitution  are  restrictions  upon  the  powers  of 
tbe  federal  goTernment  only,  and  not  upon  the 
powers  of  the  states. 

8.  Game  '&='7— Hunteb'b  License— Exhibi- 
tion ON  Deuand. 

Under  Game  and  Fish  Act  1912,  {  33  (Laws 
1912,  c.  35 ;  Ky.  St.  1915;  §  1954c),  a  hunter 
must  exhibit  a  license,  and  he  Is  a  violator  of 
the  law  if  he  has  it  on  bis  person,  bat  cannot 
find  it ;  it  not  being  sufficient  that  he  has  it 
on  his  person  and  attempts  to  exhibit  on  de- 
mand. 

4.  Seabches  ano  Seizvbeb  «s»7— Oahk  Wab- 
dens— Statutes. 

A  game  warden  may  empty  saddlebags  of  a 
hunter  who  does  not  exhibit  a  license  under 
Game  and  Fish  Act  1912,  |  IS,  without  being 
guilty  of  an  unreasonable  seizure  under  Bill  of 
Rii;hts,  I  10,  and  the  fact  that  he  immediately 
relunses  the  game  to  the  hunter  is  immaterial. 

Appeal  from  Circuit  Court,  Clay  County. 

Action  by  A.  T.  W.  Manning  against 
Elijah  Roberts.  Judgment  for  defendant, 
and  plaintur  appeals.    AfBrmed. 

T.  L.  Edelen,  of  Frankfort,  and  D.  T.  Lyt- 
tle,  A.  T.  W.  Manning,  and  Manning  &  Uttle, 
all  of  Manchester,  for  appellant.  Clay  & 
Wall,  of  Manchester,  for  appellee. 

MILLER,  J.  Tbe  appellee,  Elijah  Roberts, 
Is  a  district  game  warden,  and  resides  in 
Breathitt  county.  While  the  appellant,  A. 
T.  W.  Manning,  and  his  companion.  Squire 
Lewis,  were  hunting  quail  on  the  land  of 
Clint  Halcomb  about  two  miles  west  of  Man- 
chester on  November  17,  1916,  Roberts,  ac- 
companied by  Jones  and  Parker,  approached 
Manning  and  Lewis,  saying,  in  substance,  "I 
question  your  license."  Lewis  pointed  to 
Jones,  who  was  a  local  game  warden,  and 
said  to  Roberts,  "That  man  can  tell  you 
nbont  my  license:"  whereupon  Jones  said 
In  substance,  "Tes;  I  know  both  of  these 
fellows,  and  I  know  they  have  licenses  for 


1 1  have  seen  tbe  record  In  the  county  clerk's 
office." 

Manning  then  felt  In  his  left  hip  pocket 
where  he  usually  kept  his  pocketbook,  which 
contained  his  hunter's  license,  but,  as  he  could 
not  find  his  pocketbook,  he  stated  to  Roberts 
that  be  thought  he  had  left  bis  license  at 
home.  After  or  during  the  conversation,  and 
while  Roberts  was  present,  two  birds  were 
flushed  and  killed  by  Manning. 

The  five  men  then  returned  to  the  road 
where  Manning's  horse  was  hitched  and  near 
a  spot  in  the  weeds  and  grass  where  Man- 
ning had  hidden  bis  saddlebags  from  the 
boys  of  the  neighborhood.  IjCwIb  picked  up 
the  saddlet>ags;  and  lIU)beT<ts,  iseelng  tbe 
feathers  and  legs  of  birds  sticking  out  of  the 
saddlebags,  took  them  from  Lewis,  saying, 
"What  is  In  these  saddlebags?"  Manniug 
answered  that  they  belonged  to  him,  that 
there  was  nothing  in  them  to  which  Roberts 
had  any  claim,  and  he  requested  Roberts  to 
leave  them  alone.  Roberts,  however,  emptied 
the  birds  upon  the  ground,  counted  them, 
and  then  replaced  them  in  the  saddlebags 
which  he  left  with  Lewis  and  Manning.  This 
was  done  against  the  protest  of  Manning. 
Having  found  17  or  19  quail  in  Manning's 
saddlebags,  Roberts  asked  Manning  what  be 
■had  in  his  coat  pockets,  whereupon  Manning 
advised  Roberts  that  It  was  none  of  his  busi- 
ness. Roberts  then  claimed  the  right  to 
search  Manning's  coat  pockets,  and  upon  Man- 
ing's  denial  of  that  right  Roberts  said  be 
would  have  to  arrest  him.  But  Manning  refus- 
ed to  submit  to  arrest,  and  being  armed  and  in 
company  with  other  armed  persons,  Roberts 
desisted.  Mlanning  then  mounted  his  horse 
and  rode  to  Manchester.  After  he  had  gone 
a  short  distance  he  found  his  license  tn  the 
right-hand  pocket  of  his  trousers.  He  did 
not,  however,  return  to  exhibit  It  to  Roberts. 

Manning  instituted  this  action  against 
Rol)erts  to  recover  $5,000  damages  for  as- 
sault and  trespass  which  consisted  of  tbe 
alleged  forcible  taking  of  the  saddlebags 
from  the  person  and  possession  of  Manning 
and  searching  them  against  his  will  and 
over  his  protest.  Roberts  Justified,  claiming 
he  acted  officially  as  district  game  warden 
In  searching  Manning's  saddlebags;  and  at 
the  end  of  all  the  proof,  which  showed  tbe 
facts  substantially  as  above  narrated,  the 
circuit  court  peremptorily  Instructed  the  Jury 
to  find  for  the  defendant  Manning  appeals, 
the  gist  of  his  claim  being  that  Roberts, 
as  district  game  warden,  had  no  right  under 
the  statute  to  seize  and  search  his  saddle- 
bags. 

[i]  The  uncontradicted  proof  shows,  how- 
ever, that  no  assault  was  committed,  and 
that  the  case  Is  one  of  trespass  only.  Sa 
the  only  question  for  decision  is:  Did  Rob- 
erts, as  game  warden,  have  the  right  to 
seize  and  seardi  Manning's  saddlebags  for 
the  purpose  of  ascertaining  whether  he  had 
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violated  the  game  law.  If  Roberts  had  that 
right,  the  trial  court  properly  directed  a 
verdict  for  the  defendant;  If  not,  the  case 
should  have  gone  to  the  Jury. 

The  Game  and  Fish  Commission  Act  of 
1912  contains  42  sections,  and  now  consti- 
tutes chapter  57a  (section  1954c)  of  Carroll's 
Kentucky  Statutes  of  1915.  Subsection  13 
of  that  act  makes  It  the  duty  of  flsh  and 
game  wardens,  and  such  other  persons  so 
appointed  by  the  commission  of  game  and 
flsh,  "to  enforce  within  this  state  all  laws 
relating  to  the  protection  and  preservation" 
of  birds  and  game.  They  are  further  given 
the  right  to  "arrest  on  sight  and  without 
warrant  any  person  detected  by  them  in  the 
act  of  violating  any  such  laws;  and  they 
shall  have  authority  to  seize  without  pro- 
cess any  blrcfs,  •  •  •  or  game  found  in 
the  possession"  of  any  violator  of  the  law 
together  with  the  dogs,  guns,  and  other  in- 
strumentalities used  by  the  ofTender.  It  is 
further  made  their  duty  to  forthwith  convey 
the  offender  before  a  court  or  magistrate 
having  jurisdiction  of  the  offense  for  the  pur- 
pose of  speedily  determining  the  truth  of 
the  charge,  and  if  the  charge  is  found  to  be 
true  the  court  or  magistrate  must  enter  an 
order  declaring  the  birds,  game,  dogs,  guns, 
and  other  instrumentalities  of  hunting  so 
seized  to  be  contraband,  and  directing  them 
to  be  delivered  to  the  commission  of  game 
and  flsh  for  disposition. 

Subsection  34  of  the  act  provides  that  any 
person  who  hunts  in  this  state  without  first 
obtaining  a  license  shall  be  subject  to  a  fine 
of  not  less  than  $50  nor  more  than  $200,  to 
which  may  be  added  In^rlsonment  In  the 
county  Jail  not  exceeding  30  days. 

For  the  purpose  of  enabling  the  game 
wardens  and  other  officers  to  enforce  this 
statute,  subsection  33  further  provides: 

"Xo  person  to  whom  a  license  is  issued  under 
the  provision  of  this  act  shall  be  entitled  to 
hunt,  pursue  or  kill  birds  or  game  in  this  state, 
without,  at  the  time  of  such  hunting,  pursuing 
.  or  killing  of  birds  or  game  he  has  m  bis  pos- 
session his  license  ready  to  exhibit  the  same  to 
any  one  demanding  same,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  ten  ($10.00) 
dollars  nor  more  than  twenty-five  ($25.00)  dol- 
lars." 

And  by  chapter  31  of  the  act  of  1918, 
known  as  the  "bag  limit"  law,  it  is  further 
provided  as  follows: 

'  "Sec.  11.  Quail  or  Bohtohite—Bag  Limit.— lio 
person  shall  shoot,  kill,  or  have  m  [his]  pos- 
session more  than  twelve  quail  or  bobwbite  in 
any  one  day,  between  the  fifteenth  day  of  No- 
vember of  any  year,  and  the  first  day  of  Jan- 
uary of  the  succeedug  years,  both  days  inclu- 
sive; Provided,  however,  that  any  person  hav- 
ing hunted  two  days  in  succession  may  have  in 
possession  a  total  of  not  to  exceed  twenty-four 
quail  or  bobwhite  killed  by  himself  during  such 
hunt  and  any  person  having  hunted  more  than 
two  days  in  succession  may  have  in  possession 
a  total  of  not  to  exceed  twelve  quail  or  bobwhite 
killed  by  himself  for  each  day  during  such  hunt," 
Acts  1916,  p.  349. 

Roberts  insists-  that  Manning  violated  three 
statutes;   (1)  That  he  was   hunting  with- 


out a  license,  or,  if  he  had  a  license,  he  re- 
fused to  exhibit  it;  (2)  that  he  had  In  his 
saddlebags  and  in  his  possession  more  than 
12  quail  which  he  had  killed  on  that  day  in 
violation  of  the  bag  limit  act  of  1916;  and 
(3)  that  he  refused  to  submit  to  arrest  by 
a  duly  authorized  ofBcer, 

On  the  other  hand.  Manning  contends  that 
there  Is  no  power  given  by  the  game  law  au- 
thorizing a  game  warden  to  search  a  hunter's 
saddlebags,  and  that  the  only  legal  way  In 
which  the  person  or  property  of  a  hunto:  can 
be  seized  and  searched  is  under  the  process 
of  a  court  of  competent  Jurisdiction  and  con- 
forming to  the  Fourth  Amendment  of  the 
federal  Constitution  and  section  10  of  the 
Kentucky  Bill  of  Rights,  providing  that  no 
warrants  sliall  issue  to  search  any  place,  or 
seize  any  person  or  thing,  without  describ- 
ing them  as  nearly  as  may  be.  And  by  a 
supplemented  brief  it  is  insisted  upon  the 
authority  of  Boyd  t.  United  States,  116  U. 
S.  616,  6  Sup.  Ct  524,  29  L.  Ed.  746,  that 
the  statute  supra  is  invalid  because  it  au- 
thorized a  seizure  and  search  solely  for  the 
purpose  of  acquiring  evidence  to  be  used 
against  the  hunter  in  violation  of  the  Fourth 
and  Fifth  Amendments  to  the  federal  Con- 
stitution. 

[2]  While  we  do  not  think  this  appeal  re- 
quires a  decision  of  that  question,  it  may  he 
proper  to  say  in  answer  to  the  argument 
based  upon  the  federal  Constitution  that 
the  first  ten  amendments  to  that  Instrument 
were -adopted  at  the  first  session  of  C!on- 
gress,  and  are  restrictions  upon  the  powers 
of  the  federal  government  only,  and  not  up- 
on the  powers  of  the  states.  Barron  ▼.  May- 
or of  Baltimore,  7  Pet  243,  8  L.  Ed.  672: 
Reed  V.  Rice,  2  J.  3.  Marsh.  44,  19  Am.  Dec. 
122;  Livingston  v.  Mayor  (N.  Y.)  8  Wend.  S). 
22  Am.  Dec.  622;  note  to  State  ▼.  Goodwill, 
33  W.  Va.  179,  10  S.  m  285,  6  L.  R.  A.  621. 
26  Am.  St  Rep.  871. 

[3]  Appellant  further  ccntends  that  sub- 
section 33  of  the  statute  does  not  require  the 
hunter  to  exhibit  his  license  upon  the  request 
of  the  game  warden,  but  only  requires  him  to 
have  it  "ready  to  exhibit"  upon  demand. 
We  cannot  give  our  assent  to  this  strained 
construction.  What  purpose  oould  be  intend- 
ed In  requiring  the  hunter  to  have  his  li- 
cense "ready  to  exhibit,"  without  exhibiting 
it?  His  readiness  to  exhibit  his  license 
would  not  satisfy  the  game  warden  that  he 
had  it.  It  is  the  existence  of  the  license, 
shown  by  its  exhibition,  that  Justifies  the 
hunter  in  killing  quail;  otherwise  he  is  a 
violator  of  the  law.  When  appellant  f&Ued 
to  exhibit  his  license,  he  put  himself  in  the 
position  of  a  violator  of  the  law  which  Rob- 
erts was  sworn  to  enforce.  The  fact  that 
appellant  failed  to  find  Ills  license  did  not 
affect  Roberts'  position,  since  he  had  the 
right  to  act  upon  appellant'^  failure  to  ex- 
hibit it 

[4]  So  the  case,  in  so  far  as  Roberts'  lia- 
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billty  is  concerned,  comes  to  this:  He  as  a 
game  warden  found  appellant  violating  the 
law  in  hunting  without  a  license,  and  having 
quail  In  his  poBse&slon.  That  fact  gave  him 
the  right,  under  subsection  13  of  the  act,  to 
seize  the  birds  and  carry  them  before  a  mag- 
istrate for  trial  and  condemnation.  Con- 
sequently, in  seizing  the  quail,  Roberts  did 
no  more  than  the  statute  expressly  author- 
ized; and  it  was  not  an  unreasonable  seizure 
denounced  by  section  10  of  the  Kentucky  Bill 
of  Sights.  The  fact  that  Roberts  immediate- 
ly released  the  birds  and  left  them  with  ap- 
pellant did  not  make  unlawful  a  seizure  that 
had  been  lawfully  made. 

The  question  of  the  game  warden's  right  to 
search  the  person  and  property  of  a  licensed 
hunter  who  exhibits  his  license  has  been 
argued;  but  it  Is  not  before  us,  and  Is  not 
decided. 

Judgment  affirmed. 


COMMONWBAMB  «z  reL  ROBERTSON  t. 
STABKS. 

(Court  of  Appeals  of  Kentucky.    March  1. 
19ia) 

1.  Taxation  «=>76—Pkofkbty— Option  Con- 

TSACT. 

Where  defendant  agreed  to  purchase  an  old 
church  gite  and  get  posaesBion  upon  completion 
of  a  new  church,  for  building  which  he  was  to 
advance  money  receiving  interest  thereon,  such 
money  and  broker's  commisBion  to  apply  on 
purchase  price  of  site,  and  he  received  no  rental 
lor  old  building,  defendant's  interest,  being  an 
option,  is  Bot  taxable. 

2.  EVIDKNCE    «=3424  —  Vebiftino    Wbitten 
INSTBTJMBNTS     —    AninSSEBILITT       FOB        OB 

Against  Thibd  Pabtixs. 
In  a  proceeding  by  the  commonwealth,  being 
a  third  party,  challenging  the  good  faith  of 
IMrties  to  an  option  contract,  and  alleging  it 
was  made  to  avoid  taxation,  parol  evidence  is 
admissible  to  show  th«  real  transaction. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  the  Commonwealth  of  Kentucky, 
Xm  relation  of  Samuel  It,  Robertson  its  rev- 
enue agent,  against  John  P.  Starks.  From  a 
judgmott  for  defendant,  the  Commonwealth 
appeals.    Affirmed. 

Rowan  Hardin,  of  Louisville,  for  appel- 
lant Helm  Bruce,  Henry  L.  Stone,  and 
Bruce  &  Bullitt,  all  of  Louisville,  for  appel- 
lee. 

CLAY,  C.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal 
may  be  found  in  169  Ky.  410,  183  S.  W.  943, 
while  the  response  to  the  petition  for  rehear- 
ing may  be  found  in  171  Ky.  62,  186  S.  W. 
880. 

The  suit  Is  a  proceeding  by  the  common- 
wealth to  assess  the  First  Christian  Church 
property,  located  on  the  comer  of  Fourth  and 
Walnut  streets  in  the  city  of  Louisville  for 
the  years  of  1910,  1911,  and  1912,  as  the 
property  of  John  P.  Starks.  A  demurrer 
was  sustained  to  the  statement,  and  the  pro- 


ceeding dismissed.  On  appeal,  this  court  di- 
rected that  the  demurrer  be  overruled.  On 
the  return  of  the  case  to  the  lower  court, 
Starks  answered,  and  the  parties  pleaded  to 
an  issue.  Proof  was  then  taken,  and  on 
final  hearing  Judgment  was  rendered  in  favor 
of  Starks.  The  commonwealth  again  ap- 
peals. 

The  contract  between  the  trustees  of  the 
church  and  Starks  is  set  out  in  the  former 
opinion.  Briefly  stated  it  is  as  follows:  The 
trustees  sold  the  property  to  Starks  on  Feb- 
ruary 4,  1909.  The  purchase  price  was  ?350,- 
000, .  less  the  usual  real  estate  commission, 
which  is  conceded  to  be  $7,125.  Of  the 
purchase  price,  1100,000  was  payable  in  cash. 
The  balance  was  payable  upon  demand  in 
sums  of  $5,000  or  multiples  thereof,  as  should 
be  needed  from  time  to  time  by  the  church  to 
make  payment  upon  the  construction  of  its 
new  church.  Upon  the  $100,000  Starks  was 
to  be  credited  with  3  per  cent.  Interest  from 
the  date  of  payment,  and  upon  the  sums  in 
excess  of  that  amount  with  6  per  cent  inter- 
est from  the  dates  of  such  payment  until  the 
delivery  of  the  possession  of  the  property. 
Any  balance  due  at  the  time  of  the  delivery 
of  the  property  was  payable  either  In  cash  or 
in  equal  payments  due  in  one  and  two  years, 
respectively,  from  the  delivery  of  possession, 
and  bearing  Interest  from  that  date  at  the 
rate  of  6  per  cent,  per  annum.  The  contract 
further  provided  that  the  property  should  re- 
main in  the  possession  of  the  trustees  to  be 
actually  used  for  religious  worship  until  the 
permanent  new  church  was  sufficiently  com- 
pleted for  religious  worship  to  be  held  there- 
in, at  which  time  possession  of  the  property 
covered  by  the  contract  should  be  delivered, 
and  a  good  and  sufficient  deed  made,  to 
Starks. 

It  was  charged  in  the  amended  statement 
or  petition  that  interest  In  the  sum  of  $11,- 
332.34,  and  the  real  estate  commission  of  $7,- 
125  were  allowed  to  Starks  as  credits  upon 
said  contract  on  account  of  the  use  and  oc- 
cupation ,of  the  property  by  the  said  First 
Christian  Church,  and  as  rent  therefor,  from 
February  5,  1909,  to  October  1,  1911.  In 
holding  on  the  first  appeal  that  the  demurrer 
to  the  petition  should  have  been  overruled, 
the  court  based  its  ruling  on  the  foregoing 
allegations,  and  held  in  substance  that,  al- 
though the  property  was  used  by  the  church 
for  the  purpose  of  public  worship  during  the 
years  in  question,  it  was  nevertheless  taxable 
as  the  property  of  Starks,  if  as  a  matter  of 
fact  he  received  rent  or  compensation  for  its 
use  during  that  time.  And  in  overruling  the 
petition  for  rehearing  the  Court  made  it  plain 
that  It  never  Intended  to  make  a  flnal  adju- 
dication of  the  case,  or  to  preclude  any 
valid  defense  based  oa  the  facta  of  the  con- 
troversy. 

[1]  Aifter  the  filing  of  the  answer  on  the 
return  of  the  case,  Starks  and  certain  of  the 
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trustees  of  the  church  gave  their  depositions 
which  show  the  following  facts:  The  church 
desired  to  sell  its  property  for  the  purpose 
of  purchasing  a  new  site  and  building  there- 
on. While  the  new  church  was  being  erected, 
the  church  desired  to  worship  in  the  old 
property.  Starks  began  negotiations  with 
tie  trustees  for  the  purchase  of  the  .proper- 
ty. It  was  explained  to  him  that  possession 
of  the  property  could  not  be  delivered  for 
some  time  on  account  of  the  necessity  for 
maintaining  a  place  of  worship  until  the  new 
■church  could  be  erected.  The  proposed  ar- 
rangement was  acceptable  to  Starks,  because 
he  was  not  then  ready  to  Improve  the  proper- 
ty. Although  Starks  was  not  to  get  possea- 
rfon  of  the  property  until  the  new  church 
was  ready,  he  agreed  to  finance  the  erec- 
tion of  the  new  church  and  to  advance  the 
money  for  that  purpose.  The  question  of 
paying  rent  or  compensation  for  the  use  of 
the  property  while  it  was  occupied  by  the 
church  was  never  mentioned  or  considered 
by  the  parties.  The  trustees  agreed  to  pay 
interest  on  the  payments  advanced  before  de- 
livery of  possession  for  the  use  of  the  money 
Itself,  and  not  by  way  of  compensation  for 
the  use  of  the  church  property.  The  same 
was  true  with  respect  to  the  real  estate  com- 
mission. The  deduction  of  the  commission 
from  tt>e  purchase  price  was  made  on  the 
sole  ground  that  the  sale  was  made  directly 
to  Starks  and  the  church  would  have  had  to 
pay  a  commission,  bad  a  sale  been  made 
through  an  agent. 

Viewing  the  transaction  In  the  light  of  this 
evidence,  which  is  uncontradicted,  it  is  ap- 
parent that  the  allegations  of  the  petition  on 
which  our  former  ruling  was  based  were 
not  sustained.  The  church  never  agreed  to 
deliver  the  possession  of  the  property  to 
Starks  until  the  new  building  was  erected. 
That  being  true,  Starks  was  not  entitled  to 
the  possession  In  the  meantime,  and,  not  be- 
ing entitled  to  possession,  there  is  no  basis 
whatever  for  holding  that  the  real  estate 
commission  or  the  Interest  on  the  advanced 
payments  was  paid  as  compensation  for  the 
use  of  the  property,  which  the  church  alone 
had  the  right  to  occupy.  On  the  contrary, 
it  is  clear  that  the  real  estate  commission 
was  deducted  from  the  purchase  price  solely 
because  the  sale  was  made  directly  to  Starks, 
and  that  the  interest  on  the  advanced  pay- 
ments of  the  purchase  price  was  paid  solely 
for  the  use  of  the  money  which  Starks  ad- 
vanced for  the  purpose  of  enabling  the  church 
to  purchase  the  new  site  and  erect  a  house 
of  worship  thereon. 

[2]  But  it  is  Insisted  that  the"  oral  evldMice 
heard  on  the  return  of  the  case  was  inad- 
missible, because  it  served  merely  to  explain 
or  construe  the  contract.  It  must  be  remem- 
bered, however,  that  this  is  not  a  suit  be- 
tween the  parties  to  the  contract  or  their 
privies.    It  is  a  proceeding  by  the  common- 


wealth, a  third  party,  to  assess  the  property 
for  the  years  in  question  aa  the  property  of 
Starks.  -The  right  to  assess  the  property 
is  based  on  the  allegation  that  the  interest 
on  the  advanced  payments  on  the  purchase 
price  and  the  real  estate  commission  were 
paid  by  the  church  as  compensation  for  the 
use  and  occupation  of  the  property  by  the 
church.  In  such  a  proceeding  the  common- 
wealth, not  being  a  party  to  the  contract, 
may  challenge  the  good  faith  of  the  parties, 
and  show  by  parol  evidence  all  the  facts 
and  circumstances  attending  the  transaction, 
for  the  purpose  of  upholding  its  contention 
that  the  contract  Itself  was  a  mere  device 
to  evade  taxation.  And  for  a  like  reason 
a  party  to  a  contract  thus  assailed  may  give 
the  same  kind  of  testimony,  for  the  purpose 
of  showing  the  real  transaction  and  thus  dis- 
proving the  claim  of  the  commonwealth.  10 
R.  C.  L.  1020:  Re  Shields,  134  Iowa.  559, 
111  N,  W.  963,  10  L.  R.  A.  (N.  S.)  1061;  Mc- 
Master  v.  Insurance  Co.  of  North  America, 
55  N.  T.  222,  14  Am.  Rep.  230. 
Judgment  afiSrmed. 


GABBARD  et  «1.  v.  SHEFFIELD  et  »1. 

(Court  of  Appeals  of  Kentucky.    Feb.  22,  lOlS.) 

1.  COKTBAOTS     <8=»147(1)— C0NSTRrCTJO!» — Is- 

TENT. 

The  essential  thing  in  construing  an  unam- 
biguous  contract  is  to  determine  the  mtcntion  of 
the  parties. 

2.  Loos  AND  LooGiNG  «=»3(9) — Nature  asd 
Incidents  in  Gknebal. 

An  estate  in  land  may  be  divided,  so  that 
one  grantee  will  own  the  surface,  another  the 
standing  trees,  and  still  another  the  minerals 
under  the  surface,  and  all  be  owners  of  land. 

3.  Ixias  AND  LoGGiNc  <©=»2-^Reservatiox  of 
Timber — Inhebitabij!  Estatb— "Rbal  Es- 
tate." 

The  owner  may  convey  land  reserving  an  es- 
tate of  inheritance  distinct  and  separate  in  the 
timber,  standing  trees  remaining  "real  estate."' 
unless  sold  with  intention  of  immediate  sever- 
ance. 

[Ed.  Note.— For  other  definitions,  see  Wonis 
and  Phrases,  First  and  Second  Series,  Real  Es- 
tate.] 

4.  Logs  and  Loooino  «s»2— Gorveyance  of 
Land  with  Reservation'  of  Tuibeb  — 
Rights  of  Grantor. 

Where  plaintiffs'  grantor  who  reserved  all 
timber,  etc.,  to  himself,  his  heirs  and  assigns, 
forever,  with  right  to  necessary  ingress  anti 
egress,  later  conveyed  all  timber  to  defendant's 
predecessor,  with  right  of  removal  within  ten 
years,  the  title  to  timber  not  removed  within  ten 
years  would  not  revert  to  plaintiffs,  but  remain- 
ed in  their  grantor,  so  that  he  could  sell  an  ex-  | 
tension  of  time  for  removal  to  defendants. 

5.  Loos  AND  Logging  ®=>3(11)  —  Conhtbuc- 
TioN  OP  Contract — Time  fob  Remotai. 

Where  a  contract  for  sale  of  timber  fixes  no 
time  for  removal,  the  intention  of  the  parties 
as  to  whether  removal  is  to  be  within  a  reason- 
able time  may  be  ascertained  from  facts  not  ap- 
pearing in  the  written  agreement. 
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6.  Evidence  «=i897(1)— Pabol  Evidence  to 
Vabt  Contract. 

Parol  evidence  cannot  be  held  to  contradict 
the  terms  of  a  written  contract  in  the  absence 
of  a  plea  of  fraud  or  mistake. 

7.  Receivebs    «=>7 — Appointment — ^Necessi- 
ty—Evidence. 

In  a  suit  to  enjoin  the  cutting  and  removal 
of  timber,  etc.,  held  plaintiffs  failed  to  show  that 
they  had  or  probably  had  any  riffht  or  title  to, 
lien  upon,  or  interest  in,  the  property  involved, 
so  that  court  erred  in  appointing  a  receiver  of 
the  property  pending  litigation  in  view  of  Civ. 
Code  Prac.  S  298  providing  that  on  motion  of 
any  party  who  shows  that  he  has  or  probably 
has  a  right  to  or  lien  upon  or  an  interest  in 
any  property  involved  in  the  action,  the  court 
may  appoint  a  receiver  to  take  charge  of  the 
property  during  the  litigation. 

Appeal  from  •  CJlrcult  Court,  Breathitt 
County.     . 

Salt  by  James  S.  Sheffield  and  others 
against  Samuel  H.  Gabbard  and  others. 
From  an  order  ai>pointlng  a  receiver,  defend- 
ants appeal.    Reversed  and  remanded. 

Sam  H.  Hurst,  of  Beattyville,  and  E.  C. 
Hyden,  of  Jackson,  for  appellants.  V.  L. 
Kash,  of  Jackson,  for  appellees. 

HURT,  J.  On  March  21,  191T,  the  appel- 
lees Caroline  Sheffield  and  her  husband, 
James  S.  Sheffield.  Clay  Sheffield.  Ben  Shef- 
field, Morton  Sheffield,  Lula  Pence,  and  Delia 
Rose,  children  of  Caroline  and  James  S.  Shef- 
field, and  with  the  two  last  named  of  whom 
their  husbands,  Iiogan  Pence  and  Rabert  Rose, 
Joined,  brought  this  action  In  equity  In  the 
Breathitt  circuit  court  against  the  appellants 
Samtel  H.  Oabherd,  G.  D.  Heironymous,  and 
James  F.  West.  The  causes  of  action  were 
set  out  In  the  petition  In  three  i>aragraphs. 
In  the  first  the  appellees  alleged  that  they 
were  the  owners  and  in  the  actual  possession 
of  two  certain  tracts  of  land,  and  all  of  the 
timber  trees  growing  and  being  thereon,  and 
all  of  the  logs,  railroad  ties,  and  lumber 
thereon,  and  that  without  right  and  against 
their  will  and  consent  the  appellants  had  en- 
tered upon  the  lands  and  cut  down  many 
trees,  and  were  engaged  in  removing  from 
the  lands  logs,  railroad  ties,  and  lumber 
which  had  been  made  from  the  trees,  and 
converting  same  to  their  own  use,  and  de- 
priving the  appellees  of  their  ownership 
of  same,  and  were  threatening  to  cut  and  re- 
move all  of  the  trees  from  the  lands,  and  to 
convert  them  to  their  own  use.  The  appel< 
lees  alleged  certain  grounds  for  an  injunc- 
tion, and  prayed  that  the  appellants  be  en- 
Joined  tram  further  cutting  and  removing  the 
trees,  ties,  or  timber  made  from  them  from 
the  land.  By  a  second  paragraph  it  was 
averred  that  the  appellants  bad  removed  from 
the  lands  and  converted  to  their  own  use 
certain  logs,  ties,  and  lumber  since  the  l<Sth 
day  of  February,  1917,  and  asked  a  recovery 
of  th^r  value.  A  third  paragraph  averred 
that  appellants,  previous  to  February  18, 
1917,  while  engaged  in  hauling  logs  from  the 
lands,  and  In  the  uianufaoture  of  rame  into 


lumber  upon  tbe  grounds,  had  unreasonably 
misused  the  lands,  and  thereby  reduced  their 
vendible  value  In  the  sum  of  $500,  and  pray- 
ed for  a  recovery  of  that  sum  upon  that  ac- 
count. 

All  of  the  averments  of  the  petition  were 
denied  by  answer,  except  the  ownership  of 
the  surface  of  the  lands  by  the  appellees,  and, 
in  turn,  tbe  appellants  averred  that  they 
were  the  owners  of  the  timber,  the  railroad 
ties,  and  the  lumber  made  from  tbe  timber 
trees,  and  were  the  owners  of  the  right  of  in- 
gress and  egress  to  and  from  the  lands  and 
over  the  same,  and  the  right  to  make  tram- 
roads  and  to  enter  upon  tbe  lands  with 
machinery  for  the  purpose  of  cutting,  re- 
moving, and  manufacturing  the  timber  trees 
into  such  products  as  they  desired,  as  well  as 
to  build  houses,  stables,  and  roads  over  the 
land  which  were  reasonably  necessary  to  the 
cutting,  manufacturing,  and  removal  of  the 
timber  from  the  land,  and  were  the  owners 
of  tbe  privilege,  so  to  do,  until  tbe  18tb  day 
of  February,  1918.  The  affirmative  aver- 
ments of  tbe  answer  were  denied  by  a  reply. 
On  the  11th  day  of  April,  1917,  upon  tbe 
motion  of  the  api)ellees  and  over  the  objec- 
tion of  tbe  appellants,  the  court  appointed 
a  receiver  in  tbe  action,  and  directed  blm  to 
forthwith  take  into  his  possession  all  of  the 
timber  trees  upon  the  land,  both  standing  and 
down,  the  railroad  ties,  tie  cuts,  and  all  tbe 
timber  made  from  the  trees,  and  to  make  an 
appraisement  and  to  report  to  tbe  court  all 
of  tbe  trees  which  were  down,  saw  logs,  rall- 
roa'd  ties,  and  timber.  The  appellants  ex- 
cepted to  the  judgment  of  the  court,  and 
prayed  an  appeal  to  this  court  from  the  order 
appointing  the  receiver. 

Tbe  only  question  for  determination  bere 
Is  the  soundness  of  the  Judgment  of  the 
court  In  appointing  a  receiver,  and  putting 
the  timber  trees,  logs,  and  manufactured 
products  in  controversy  Into  his  charge,  but 
the  decision  of  this  question  makes  neces- 
sary a  consideration  of  the  facts  In  order 
to  ascertain  whether  the  appellees,  upon 
whose  motion  the  receiver  was  appointed, 
have  shown  that  they  have  or  probably  have 
"a  right  to,  a  Hen  upon,  or  an  interest  in," 
the  proi)erty  in  controversy,  which  would 
Justify  the  court  In  taking  tbe  property  from 
the  possession  and  control  of  the  apiiellants 
and  withholding  it  from  their  use  and  control 
during  the  pendency  of  the  action.  If  ap- 
pellees failed  to  show,  In  tbe  language  of  sec- 
tion 298,  Civil  Code  of  Practice,  that  they 
had  or  probably  had  "a  right  to,  a  lien  uiion, 
or  an  Interest  In,  any  property"  In  contro- 
versy, the  court  was  In  error  in  putting  It  in- 
to the  possession  of  its  receiver  and  taking 
the  use  and  control  of  It  from  tbe  owners. 

Tbe  undisputed  facts,  as  developed  by  the 
evidence  uiwn  tbe  motion  for  the  appoint- 
ment of  a  receiver,  are  as  followis: 

James  S.  Sheffield  was  the  owner  In  fee  of 
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tbe  lands,  and  transferred  tbem  to  one  Na- 
than Day  by  what  appeared  to  be  a  deed 
conveying  the  title  to  Day.  Thereafter  Shef- 
field sold  and  conveyed  the  lands  to  one  C.  J. 
Little.  Day  sought  possession  of  the  lands 
under  bis  deed,  but  after  considerable  litiga- 
tion the  deed  which  Day  held  was  adjudged 
to  be  a  mortgage.  In  this  litigation  the  deed 
from  Sheffield  to  Little  was,  for  some  rea- 
son which  the  record  does  not  show,  set 
aside,  but  be  had,  previous  to  tbat  time,  paid 
all  or  a  portion  of  the  consideration  for  the 
conveyance  of  tbe  lands  to  blm.  Sheffield 
also  became  indebted  to  Little  on  account  of 
funds  furnished  by  Little  for  the  benefit  of 
Sheffield  during  the  litigation  with  Day. 
Thereafter  on  the  11th  day  of  AprU,  1906, 
Sheffield  and  Little  entered  into  a  transaction 
by  which,  in  consideration  of  the  sum  of 
$3,600,  as  expressed  In  tbe  deed,  Sheffield 
and  wife  conveyed  the  lands  to  Little.  The 
93,600  which  Little  was  to  pay  Sheffield  for 
the  lands  was  made  up,  in  part,  of  the 
amount  of  the  Day  mortgage  lien  upon  the 
lands  and  tbe  sums  which  Sheffield  owed 
Little  In  the  way  of  tbe  amounts  he  had 
formerly  paid  for  the  land,  and  tbe  sums  ex- 
pended by  Little  for  the  benefit  of  Sheffield 
in  the  litigation  with  Day.  Tbe  debt  to  Day 
and  the  simis  Sheffield  owed  Little  amounted 
together  to  the  sum  of  ?2,800,  which  left  Lit- 
tle owing  Sheffield  the  sum  of  ^00  upon  the 
purchase  price  of  the  lands.  The  $800  was 
paid  by  Little  at  tbe  same  time  the  land  was 
conveyed  to  blm  by  executing  a  deed  of  con- 
veyance to  Caroline  Sheffield,  the  wife  of 
James  S.  Sheffield,  and  her  children.  Clay, 
Ben,  Morton,  Lula,  and  Delia  Sheffield,  by 
which  be  conveyed  to  them  the  lands,  with  a 
title  of  general  warranty,  but  excepted  from 
the  effect  of  the  conveyance  and  reserved  to 
himself  and  his  heirs  forever  all  the  timber, 
coal,  oil,  gases,  and  all  other  mineral  sub- 
stances, clays,  etc.,  and  aubterraneous  prod- 
ucts of  any  and  all  kinds  in,  upon,  and  under 
the  lands,  together  with  tbe  customary  rights 
of  ingress  and  egress  for  tbe  purpose  of  ob- 
taining, manufacturing,  and  removing  the  ex- 
cepted things.  At  tbe  same  time  Little  and 
Caroline  Sheffield  entered  into  a  written  con- 
tract by  which  they  agreed  that  In  order  to 
more  clearly  state  the  rights  which  Little  re- 
tained in  the  timber  upon  the  land,  it  was 
agreed  that  the  grantees  In  tbe  deed  were  to 
have  the  privilege  of  using  such  of  tbe  coal 
as  they  desired  for  domestic  purposes,  and 
the  right  to  cut  and  use  any  of  the  timber 
trees  under  ten  inches  In  diameter  necessary 
for  rails  for  fencing  purposes,  and  any  of  the 
timber  not  merchantable  for  fuel.  On  tbe 
18th  day  of  February,  1907,  Little  sold  and 
by  a  deed  of  that  date  conveyed  to  the  Par- 
kersbnrg  Tie  &  Timber  Company  all  of  tbe 
timber  of  every  kind  and  description  stand- 
ing, lying  or  being  upon  the  lands,  togetber 
with  the  right  of  ingress  and  egress  to  and 
from  and  over  tbe  lands  to  remove  tbe  tim- 


ber, and  tnrtfaer  provided  in  the  deed  tbat 
the  vendee  should  have  a  period  of  ten  years 
from  that  date  in  which  to  cut  and  remove 
the  timber.  Thereafter  the  Parkersburg  Tie 
&  Timber  Company  sold  and  conveyed  Its 
property  and  rights  under  the  deed  to  an- 
other, and  thereafter  it  i>a8sed  through  the 
hands  of  several  purchasers  until  it  became 
the  property  of  tbe  appellants.  Each  of  the 
conveyances,  as  well  as  the  one  to  the  ap- 
pellants, limited  the  time  for  tbe  removal  of 
the  timber  to  not  later  than  the  IStb  day  of 
February,  1917,  the  time  within  which  It 
was  to  be  removed  under  the  deed  from  Lit- 
tle to  the  Parkersburg  Tie  &  Timber  Com- 
pany. The  appellants  began  operations  upon 
the  lands  in  1916,  but  finding  that  they 
would  not  be  able  to  finish  the  removal  of 
the  timber  before  February  18, 1917,  the  time 
limit  fixed  in  tbe  deed  to  tbem,  they  entered 
Into  a  contract  with  Little,  who,  for  a  con- 
sideration of  $100,  sold  to  them  the  right  to 
continue  and  remove  the  timber  at  any  time 
before  tbe  18tb  day  of  February,  1918,  and 
provided  in  tbe  deed  executed  to  them  that 
they  could  exercise  the  right  to  enter  and 
remove  the  timber  to  the  extent  of  the  terms 
of  the  exception  In  tbe  deed  from  blm  to 
Caroline  Sheffield  and  children  of  date  AprU 
11,  1906. 

It  seems  from  the  petition  that  appellees 
concede  the  right  of  appellants  to  enter  up- 
on the  land  and  exercise  the  rights  In  regard 
to  the  cutting,  manufacture,  and  removal  of 
the  timber,  as  expressed  in  the  exception  con- 
tained In  the  deed  from  Little  to  them,  of 
date  April  11,  1906,  up  and  until  February 
18,  1917,  the  time  fixed  by  LitUe  in  his  deed 
to  his  'original  vendee  for  the  removal  of  the 
timber,  but  deny  bis  authority  to  sell  or  con- 
vey an  extension  of  time  to  appellants  be- 
yond that  date  for  the  removal  of  the  tim- 
ber, and  insist  that  Little  having  sold  his  en- 
tire Interest  in  the  timtter  and  limited  the 
time  for  Ua  ronoval,  that  when  that  time  ex- 
pired, if  any  timber  bad  not  been  removed, 
it  became  the  property  of  tbe  anieUees  as 
the  owners  of  tbe  soil,  and  would  not  be 
tbe  property  of  Little,  who  was  the  appel- 
lant's remote  vendor  of  the  timber. 

This  makes  it  necessary  to  determine  what 
estate  Little  bad  in  the  land  by  virtue  of  the 
deed  executed  to  him  by  Sheffield  and  wife 
on  April  11,  1907,  and  tbe  deed  which  he  ex- 
ecuted to  appellees  on  tbe  same  date.  The 
deed  from  Sheffield  and  wife  to  Little,  con- 
sidered alone,  vested  him  with  tbe  fee-simple 
title  to  all  of  the  lands  embraced  by  it  and  to 
every  constituent  part  of  it.  Holding  title  to 
all  of  the  lands  In  fee,  he  conld  sell  and  con- 
vey such  an  estate  In  them  as  he  chose,  and 
except  such  an  estate  out  of  tbem  as  be 
chose,  and  retain  tbe  title  to  the  excepted 
portion  In  himself.  This  much  is  conceded, 
but  it  is  insisted,  that  the  deeds  and  the  writ- 
ten contract  between  Little  and  Caroline 
Sheffield  and  children  were  all  made  at  tbe 
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same  time,  and  were  all  emanations  of  one 
contract,  and  only  express  different  phases 
and  conditions  of  the  same  contract,  and 
should  be  construed  together  as  making  one 
contract,  and  when  so  construed  It  was  a  sale 
by  Sheffield  to  Little  of  the  timber,  coal,  oil, 
gases,  clays,  and  oQier  subterraneous  prod- 
ucts in  the  land,  and  that  In  the  sale  of  the 
timber  It  was  contemplated  that  It  should  be 
severed  from  the  surface  Immediately,  and 
for  that  reason  that  the  timber  was  converted 
into  personalty,  and  there  being  no  time  fixed 
In  the  deed  when  It  would  have  to  be  removed 
from  the  land,  it  would  have  to  be  removed 
within  a  reasonable  time,  or  else  it  would 
become  again  real  property  and  the  owner- 
ship fixed  in  the  owners  of  the  soil,  and  Lit- 
tle, by  the  sale  of  it  to  his  vendee,  had  fixed 
ten  years  from  the  date  of  his  sale  as  the  rea- 
sonable time  contemplated  for  its  removal, 
and  the  timber  not  having  been  removed 
within  that  time,  the  right  of  Little  or  any 
vendee  of  his  to  remove  it  had  been  lost,  and 
for  that  reason  he  was  without  authority  to 
sell  to  appellants  an  extension  of  time  for  the 
removal  of  the  timber  beyond  the  time  fixed 
by  him.  Upon  the  other  hand,  it  is  contended 
for  appellants  that  Little  was  the  owner  of 
the  timber,  and  that,  as  such,  it  was  an  es- 
tate in  real  estate,  and  when  he  made  a  sale 
of  it  and  fixed  the  limit  of  ten  years  in  which 
the  vendee  should  remove  it,  that  it  was  a 
sale  to  only  so  much  of  the  timber  as  was 
removed  within  that  period  and  any  timber 
remaining  after  that  period  had  expired  was 
the  property  of  Little,  and  being  such  owner, 
he  had  the  right  to  give  the  appellants  an 
extension  of  time  In  which  to  cut  and  re- 
move it. 

Whether  the  two  deeds  were  the  expression 
of  one  contract  only,  or  whether  the  evidence 
of  two  distinct  contaracts,  it  seems  to  be,  un- 
der the  peculiar  facts  of  this  case,  immateri- 
al. If  one  separate  transaction,  the  deed 
from  Little  to  the  appellees  was  that  of  an 
owner  of  the  land  selling  and  conveying  to 
a  vendee  a  certain  estate  in  the  lands,  and 
excepting  and  retaining  for  hi™ naif  another 
and  distinct  estate  in  the  lands,  and  of  this 
there  can  be  no  doubt  If  Both  deeds  are  to 
be  considered  as  one  transaction  and  the  out- 
growth of  one  contract.  It  is  very  clear  that 
the  parties  by  the  contract  Intmded  to  vest 
the  title  to  all  of  the  lands,  and  everything 
which  went  to  make  np  the  lands,  in  Little, 
and  to  place  him  in  the  positlMi  of  an  owner 
with  power  to  sell  and  convey  the  surfkce  of 
the  land  and  except  from  the  sale  and  not 
convey  the  timber  upon  the  surface,  nor  the 
coal,  oil,  gases,  clays,  etc.,  beneath  the  sur- 
Utee,  and  thus  retain  the  title  thereto. 

[1]  The  essential  thing  in  construing  a  con- 
tract is  to  determine  from  It,  If  the  writing 
Is  unambiguous,  the  intention  of  the  parties, 
and  when  the  intention  is  ascertained,  to  en- 
force its  provisions  according  to  such  Inten- 
tloo.    If  ti>e  intention  of  the  parties  was  not, 


as  above  stated,  to  vest  the  entire  estate  in 
the  lands  in  Little,  as  one  of  the  elements 
of  the  contract,  there  was  no  reason  for  the 
conveyance  of  the  lands  in  th^  entirety  to 
Little,  as  the  Sheffields  could  have  conveyed 
to  him  the  things  excepted  by  him  in  the  con- 
veyance by  blm  to  them,  and  put  such  limita- 
tions as  to  time  upon  his  right  to  cut  and  re- 
move the  timber  as  they  should  agree  upon, 
as  well  as  any  other  conditions  agreed  to.  It 
being  the  intention  of  the  parties  that  Little 
should  occupy  the  status  of  a  title  holder  to 
the  lands  in  their  entirety,  and  in  the  deed, 
which  he  executed  to  ai^ellees  for  the  surface 
of  the  lands  should  be  In  the  position  of  title 
holder,  and  not  in  the  position  of  a  purchaser. 
The  deed  executed  by  him  to  appellants  can 
only  be  considered  as  the  act  of  the  owner  of 
the  entire  estate,  which  Sheffield  had  made 
him,  and  a  conveyance  by  him  to  the  appel- 
lees of  a  certain  estate  in  the  lands,  and  an 
excepting  by  him  of  the  interests  in  the  lands 
which  were  excepted  from  the  operation  of 
the  deed. 

[2]  Tliat  an  estate  in  lands  may  be  divided 
by  the  owner,  and  separate  estates  carved  out 
of  different  elements  which  go  to  make  up 
the  lands,  there  is  no  doubt  One  may  be  the 
owner  M  the  surface  of  the  land,  another  the 
trees  standing  upon  It,  and  another  the  min- 
erals under  the  surface,  and  all  of  them  be 
the  ownera  of  lands.  In  Klncaid,  etc.,  v. 
McGowao,  etc.,  88  Ky.  91,  4  8.  W.  802,  9  Ky. 
Law  Rep.  Q87,  13  L.  R.  A.  289,  it  was  said: 

"Minerals  in  place  are  land.  They  are  subject 
to  conveyance.  The  surface  right  may  be  in 
one  man  and  the  mineral  right  in  another.  Both 
in  such  a  case  are  landowners.  They  own 
separate  and  distinct  corporeal  hereditaments. 
*  ♦  •  The  owner  of  land  may  convey  a 
surface  estate  in  fee  in  It  and  reserve  to  him- 
self an  estate  in  fee  In  the  minerals,  or  any 
particular  species  of  them,  in  which  case  the 
vendee  holds  a  distinct  and  separate  estate  in 
the  surface,  or  soil,  and  the  vendor  holds  a  dis- 
tinct and  separate  estate  in  the  minerals.  By 
this  severance  each  estate  is  subject  to  the  laws 
of  descent,  of  devise,  of  conveyance." 

This  doctrine  has  been  approved  by  this 
court,  and  In  Hays  v.  Wicker,  161  Ky.  706, 
171  a  W.  447,  and  In  Webb  v.  Webb's  Guard- 
Ian,  178  Ky.  152,  198  S.  W.  736,  was  applied 
to  an  estate  in  lands  consisting  of  the  stand- 
ing timber  trees  thereon  as  a  distinct  and 
separate  estate  from  the  surface  of  the  lands. 
In  13  Cyc.  661,  the  text  is: 

"But  an  estate  in  inheritance  is  created  by 
a  grant  to  one,  his.  heirs  and  assigns,  of  all 
timber  standing  and  growing  in  a  close,  forever, 
with  the  right  at  any  time  to  enter  and  remove 
the  same." 

[S]  If  an  estate  of  inheritance,  distinct  and 
separate  from  the  surface  of  ttie  land,  can 
be  created  in  the  ownership  of  trees  stand- 
ing upon  the  land  by  a  grant,  there  Is  no 
logical  reason  why  an  owner  of  land  may  not 
sell  and  convey  the  land,  excepting  the  tim- 
ber trees  from  the  conveyance,  and  thus  re- 
tain the  ownership  of  them,  and  an  inherita- 
ble estate  be  created  out  of  them  distinct 
and  separate  from  the  other  constituent  ele- 
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iiients  of  the  land,  and  so  doing  remain  the 
owner  of  an  estate  in  land,  as  standing  trees 
are  real  estate,  unless  they  have  been  sold 
with  the  intention  of  an  immediate  severance 
from  the  soil.  Dils  v.  Hatcher,  69  S.  W. 
1092,  24  Ky.  Law  Rep.  826;  Asher  Lumber 
Co.  V.  Comett,  63  S.  W.  794,  23  Ky.  Law 
Kep.  602;  Bell  County  Land  &  Coal  Co.  v. 
Moss,  97  S.  W.  354,  30  Ky.  Law  Rep.  6; 
Byassee  v.  Reese,  4  Mete.  371,  83  Am.  Dec. 
481 ;  Tilford  v.  Dotson,  51  S.  W.  583,  21  Ky. 
Law  Rep.  333;  Cain  v.  McGulre,  13  "B.  Mon. 
341;  Oats  v.  Teargln,  115  S.  W.  794;  Moss 
V.  Meshew,  8  Bush,  187;  Cardwell  v.  At- 
water,  15  Ky.  Law  Rep.  570.  The  rule  by 
which  standing  trees,  which  are  sold  in  con- 
templation of  Immediate  severance  from  the 
soil,  are  converted  from  realty  Into  personal- 
ty is  founded  upon  the  equitable  doctrine 
that,  that  which  was  intended  to  be  done  will 
be  considered  as  having  been  done.  Hence 
where  standing  trees  have  been  sold  by  the 
owner  of  the  land,  butjiot  in  contemplation 
of  immediate  severance  from  the  soil,  their 
character  is  not  changed  from  realty  to  per- 
sonalty, and  if  sold  in  contemplation  of  im- 
mediate severance  from  the  soil,  and  they 
are  not  removed  within  a  reasonable  time 
or  within  the  time  fixed  in  the  contract  for 
their  removal,  they  cease  to  be  chattels,  and 
are  restored  to  their  position  as  real  estate. 
Bell  County  Coal  4  Land  Ca  v.  Moss,  supra. 
The  appellees  have  Invoked  as  applying  to 
the  facts  of  this  case  the  doctrine  that  where 
an  owner  of  lands  makes  a  sale  of  the  stand- 
ing trees  thereon  in  contemplation  of  their 
immediate  severance  from  the  soil,  but  no 
time  is  fixed  in  the  contract  within  wlilch 
the  trees  are  to  be  removed,  that  the  pur- 
chaser has  only  a  reasonable  time  within 
which  to  cut  and  remove  the  trees,  and  that 
it  is  a  sale  to  him  of  only  such  of  the  timber 
as  he  may  cut  and  remove  within  a  reason- 
able time.  It  has  been  continuously  held 
that  when  an  owner  of  land  sells  certain 
trees  upon  It,  and  a  time  is  fixed  in  the 
contract  for  their  removal,  or  the  trees 
are  sold  in  contemplation  of  their  severance 
from  the  soil,  but  no  time  is  fixed  In  the 
contract  within  which  it  is  to  be  done.  It  Is  a 
sale  of  only  so  much  of  the  timber  cut  and 
removed  within  the  time  fixed,  or  so  much 
of  it  as  is  cut  and  removed  within  a  rea- 
sonable time,  when  a  time  has  not  been 
fixed  for  its  removal  by  the  contract  Chest- 
nut V.  Green,  120  Ky.  385,  86  S.  W.  1122, 
27  Ky.  Law  Rep.  838 ;  Jackson  v.  Hardin,  87 
S.  W.  1119,  27  Ky.  Law  Rep.  1110;  Taylor- 
Brown  Timber  Co.  v.  Wolf  Creek  Coal  Co., 
107  S.  W.  733,  32  Ky.  Law  Rep.  1015 ;  Vin- 
cent V.  Haycraft,  158  Ky.  845,  166  S.  W.  613, 
L.  R.  A.  1915E,  307;  Oats  v.  Yeargin,  115 
S.  W.  794 ;  Morris  v.  Sanders,  43  S.  W.  733, 
19  Ky.  Law  Rep.  1433. 

[4]  This  rule  does  not,  however,  have  ap- 
plication under  the  peculiar  facts  of  the  in- 
stant case,  as  we  have  heretofore  held,  that 
it  was  not  a  «ale  of  the  timber  by  the  owner 


of  the  land  for  severance  from  the  soil  <x 
within  a  time  fixed  by  the  contract,  but  the 
timber  Is  an  estate  excepted  and  retained 
by  the  owner  of  the  soil  when  he  sold  and 
conveyed  the  other  interests  in  the  land.  In 
the  deed  from  Little  to  appellees,  after  mak- 
ing the  necessary  statements  to  convey  the 
lands  to  them,  an  exception  is  made  to  the 
estate  conveyed  by  the  deed,  and  which,  as 
far  as  is  necessary  to  be  stated,  is  as  fol- 
lows: 

"Excepting  and  reserving,  however,  to  the  par- 
ties of  the  first  part  their  heirs  and  assigns  for- 
ever, all  the  timber,  coal,  oil,  gases  and  other 
mineral  substances,  clays  and  subterraneous 
products  of  any  and  all  kiad,  in,  upon  and  under 
the  above-described  tracts  and  parcels  of  land. 
•     *     *" 

Then  follow  the  provisions  of  the  deed  as 
to  the  grantor's  right  of  ingress  and  egress 
deemed  necessary  to  remove  the  things  ex- 
cepted, which  rights  it  is  said  he  may  exercise 
at  any  time  the  "grantor,  his  heirs  and  as- 
signs," may  elect  There  is  no  time  fixed  or 
mentioned  within  the  deed  within  which  the 
grantor,  his  heirs  and  assigns,  are  required 
to  cut  and  remove  the  timber,  or  to  dig  the 
coal  or  bore  for  gas  or  mine  for  the  clays, 
except  the  provision  that  they  may  do  so  at 
any  time.  The  same  language  is  used  as  ap- 
plying to  the  right  to  cut  and  remove  the  tim- 
ber as  applies  to  the  coal,  oil,  gases,  and  clays 
excepted  from  the  conveyance.  These  arti- 
cles, including  the  timber,  are  all  excepted 
from  the  conveyance,  and  are  not  sold  or  con- 
veyed, and  the  title  and  ownership  are  ex- 
pressly reserved  to  the  "grantor,  his  heirs 
and  assigns,  forever."  While  there  is  a  tech- 
nical distinction  between  an  exception  and  a 
reservation  in  a  deed,  in  this  one  they  have 
the  same  signification,  and  the  word  "reserv- 
ing," as  used  in  the  deed  in  connection  with 
its  context,  can  have  no  other  meaning  than 
that  the  things  mentioned  in  the  exception 
or  reservation  are  excepted  and  not  sold,  but 
the  title  to  same  is  retained  in  the  "grantor, 
his  heirs  and  assigns,  forever." 

[S]  It  is  true  that  where  a  contract  for  the 
sale  of  standing  timber  by  the  owner  of  the 
soil  fixes  no  time  within  which  the  timber 
sold  or  reserved  is  to  be  cut  and  removed,  the 
intention  of  the  parties  as  to  whether  the  tim- 
l)er  is  sold  in  contemplation  of  Its  being  re- 
moved from  the  soil  within  a  reasonable  time 
may  be  ascertained  fr<Hn  facts  not  appearing 
In  the  written  agreement  as  the  aitnation  of 
the  parties  and  the  circumstances  surround- 
ing them  at  the  time  of  the  contract  may  be 
looked  to  for  that  purpose.  Hicks  ▼.  Phillips, 
146  Ky.  805,  142  S.  W.  394,  47  L.  R.  A.  (N.  S.> 
878 ;  Baustlc  v.  Phillips,  134  Ky.  711.  121  S. 
W.  629:  Hounshell  v.  MlUer,  133  Ky.  530. 
155  S.  W.  1148;  Ky.  Coal  &  T.  Dev.  Co.  v. 
Carroll  H.  Co.,  154  Ky.  531,  157  S.  W.  U09. 
There  is  nothing  In  the  evidence  as  to  the 
situation  of  the  parties  or  the  circumstances 
surrounding  them  at  the  time  the  deed  was 
executed  to  and  accepted  by  the  appellees 
which  would  Indicate  that  the  parties  to  the 
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deed  contemplated  tliat  the  timber  would  be 
cut  or  removed  immediately  or  witbia  any 
reasonable  time  thereafter,  and  tbe  written 
agreement  executed  at  the  same  time,  by 
wlilch  It  was  agreed  that  appellees  were  to 
have  "all  the  coal  from  the  lauds  needed  for 
their  domestic  purposes  and  all  timber  under 
ten  inches  in  diameter  necessary  for  fence 
rails,  and  any  timber  not  merchantable  for 
fuel,"  rather  strengthens  the  view  above  ex- 
pressed that  the  written  contract  and  deeds 
fully  set  forth  the  entire  understanding  be- 
tween the  parties. 

[I]  Two  of  the  appellees  testified  that  at 
the  time  of  the  transaction  Uttle  said  that  he 
would  remove  the  timber  from  the  land  with- 
in a  year  or  two,  but  this'  Is  denied  by  Little, 
and  the  Writing  evidencing  the  contract  be- 
tween the  parties  Is  contradictory  of  any 
such  understanding,  and  parol  evidence  can- 
not be  held  to  contradict  the  terms  of  a  writ- 
ten contract  in  the  absence  of  any  plea  of 
fraud  or  mistake.  There  is  no  pretense  that 
the  deeds  failed  to  contain  the  contracts  by 
reason  of  any  fraud  or  mistake.  Hence  this 
case  seems  to  fall  within  that  line  of  cases 
of  which  Bnustlc  v.  Phillips,  supra,  and 
Hicks  V.  PhUlips,  supra,  are  two.  In  the  lat- 
ter case  it  was  held  that  where  a  grantor  In 
a  deed  conveying  land  reserves  the  tlmt)er  on 
a  part  of  the  land,  and  the  deed  fixes  no  time 
for  the  removal,  and  there  is  nothing  in  the 
stipulations  of  the  deed  nor  in  the  situation 
nor  circumstances  surrounding  the  parties  at 
the  time  the  contract  was  executed  to  show 
that  a  severance  of  the  timber  from  the  soil 
was  contemplated,  the  title  to  the  timber  then 
standing  upon  the  land  remains  in  the  gran- 
tor, and  is  not  lost  by  his  failure  to  cut  and 
remove  the  timber  within  a  reasonable  time. 
The  one  who  accepts  a  deed  with  such  a  res- 
ervation knowingly  assumes  the  burden,  and 
cannot  complain.  In  Baustlc  v.  Phillips,  su- 
pra, it  was  said: 

''Where  the  vendor  of  land  reserves  the  trees 
(frowing  thereon,  or  any  portion  thereof,  they 
remain  his  property,  and  as  against  the  purchas- 
er of  the  land  he  has  a  right  to  enter  on  the 
land  and  without  doing  any  unnecessary  damage 
cut  and  remove  the  timber,  or  he  may  sell  such 
right  or  give  license  to  another  to  exercise  it." 

In  such  states  of  case  the  use  of  the  word 
"reserves"  has  the  same  meaning  as  "ex- 
cept," and  the  reservation  is  in  realty  an 
exception.  Hence  it  must  necessarily  fol- 
low from  the  foregoing  that  Little  was  the 
owner  of  an  estate  in  these  lands,  consist- 
ing, among  other  things,  of  the  timber  there- 
on, at  the  time  he  executed  the  deed  to  ap- 
pellees; that  such  an  estate  was  one  in  real- 
ty; and  that  it  was  such  a  one  as  he  might 
sell  or  devise  by  will  or  pass  by  inheritance 
to  bis  heirs  in  the  event  of  his  death,  intes- 
tate. When  he  made  the  conveyance  of  the 
timbeir  to  the  Parkersburg  Tie  &  Timber 
Company  and  fixed  a  limitation  of  ten  years 
within  which  it  could  cut  and  remove  the 
timber,  by  analogy  to  the  cases,  which  hold 
200  S.W.-60 


that  a  sale  of  standing  timber  by  the  owner 
of  the  soil,  with  a  time  fixed  In  the  contract 
within  which  it  is  to  be  cut  and  removed 
is  a  sale  of  so  much  of  the  timber  only  as 
may  be  cut  and  removed  within  that  time, 
and  such  of  the  timber  as  remains  uncut  at 
the  expiration  of  that  period  is  the  property 
of  the  owner  of  the  soil,  it  would  seem  tha*- 
the  sale  by  Little  to  the  Parkers-burg  Tie  & 
Timber  Company  was  pnly  a  sale  of  so  much 
of  the  timber  as  it  would  cut  and  remove 
within  the  time  fixed,  and  at  the  expiration 
of  that  time  the  remaining  timber  would  be 
the  property  of  Little,  and  as  such  owner  he 
would  be  authorized  to  sell  a  further  ex- 
tension of  time  to  a  vendee  within  which  to 
cut  and  remove  it.  This  is  evident  when  It 
is  considered  that  previous  to  the  making 
of  the  sale  by  Little  to  the  tic  company  that 
he  had  an  unlimited  time  within  which  to 
cut  and  remove  the  timber,  and  the  limita- 
tion of  time  fixed  in  the  sale  of  it  was'  only 
a  sale  of  a  portion  of  his  estate  In  the  land 
and  not  of  his  entire  Interest.  The  estate 
in  'the  timber  being  separate  and  distinct 
from  that  owned  by  appellees  in  the  surface 
of  the  land,  and  a  right  only  had  been  parted 
with  by  Little  to  his  vendee  to  cut  and  re- 
move timber  thereon  for  the  period  of  ten 
years,  if  Little  is  no^^  the  owner  of  the  es- 
tate in  the  timber  remaining,  who  is  the 
owner  thereof?  The  appellees  never  have, 
at  any  time,  owned  any  interest  in  the  tim- 
ber, because  the  estate  In  the  timber  had 
been  carved  out  of  the  estate  In  the  lands  be- 
fore the  appellees  became  the  owners  of  the 
surface  of  the  land,  and  there  is  no  way  sug- 
gested by  which,  since  that  time,  they  have 
acquired  any  title  or  interest  in  the  timber, 
except  the  interest  acquired  by  them  by  the 
written  contract  between  them  and  Little  at 
the  time  the  land  was  conveyed  to  them.  The 
cases  of  Ford  Lumber  Co.  v.  Asher,  131  Ky. 
796,  115  S.  W.  790,  and  Begley  v.  Consolidat- 
ed Timber  Co.,  152  Ky.  455.  153  S.  W.  734, 
are  differentiated  from  the  Instant  case  as  ■ 
not  being  based  upon  a  similar  state  of  fact.s 
as  exist  here.  Hence  there  does  not  appear 
any  way  in  which  appellees  have  ever  ob- 
tained any  title  or  right  or  probable  right 
to  any  of  the  timber  or  any  interest  therein, 
except  such  as  was  necessary  to  make  rails 
and  for  fuel  purposes,  as  set  forth  in  the 
written  contract  between  them  and  Little, 
dated  April  11,  1907.  This  contract,  how- 
ever, does  not  seem  to  have  ever  been  record- 
ed until  after  appellants  boug&t  the  timber, 
and  no  notice  of  It  Is  shown  to  have  been 
brought  to  them,  but  It  was  recorded  be- 
fore they  secured  the  extension  of  time;  but 
it  does  not  apipear  that  any  of  the  timber 
cut  by  them  was  such  as  appellees  were  en- 
titled to  under  the  writing. 

[7]  Having  failed  to  show  that  they  have 
or  probably  have  any  right  or  title  to,  lien 
upon,  or  interest  in,  the  timber  which  appel- 
lants were  cutting  and  proposing  to  cut  and 
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remore,  the  court  was  In  error  In  placing 
It  In  the  bands  of  a  receiver. 

The  judgment  is  therefore  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


WILLIAMS  v.  KENTUCKY  RIVER  POWER 
00. 

(Court  of  Appeals  of  Kentucky.    March  1, 
1918.) 

Master  and  Sebvaitt  4=9222^)— Injtbibs  to 
Sebvant^-Assumption  of  (Risk. 
An  employ^  directed  by  his  foreman  to  re- 
move lumber  from  a  car,  plank  by  plank,  car- 
rying each  himself,  assumed  the  risk  of  injury 
by  hernia  resulting  from  the  planks'  being  too 
heavy  for  his  strength,  though  he  so  stated  to 
the  foreman,  who  carried  one  himself  to  demon- 
strate that  a  single  man  was  enough  for  the 
work. 

Appeal  from  Circuit  Court,  Perry  County. 

Action  hiy  Toney  WlUiams  against  the 
Kentucky  River  Power  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Judgment  affirmed. 

H.  C.  Eversole,  of  Hazard,  for  ai^ellant 
Morgan  &  Nuckols,  of  Hazard,  for  appellee. 

SETTLE,  C.  J.  In  this  action  brought 
In  the  Perry  circuit'  court  the  appellant, 
Toney  Williams,  sought  to  recover  of  the  ap- 
pellee, Kentucky  River  Power  Company, 
damages  for  Injuries  sustained  to  his  per- 
son caused,  as  alleged  In  the  petition,  by 
the  gross  negligence  of  appellee's  foreman; 
such  negligence  consisting,  as  further  al- 
leged, of  the  misconduct  of  the  Ia*'ter  In 
requiring  him  to  remove  from  a  car  and 
carry  a  distance  of  65  or  75  feet  green  lumber 
too  heavy  for  a  single  person  to  handle  and 
the  weight  of  which  produced  his  injuries, 
known  as  double  "Inguinal  hernia." 

The  answer  of  the  appellee  denied  the 
negligence  charged  in  the  petition,  and  al- 
leged contributory  negligence  and  assump- 
tion of  risk  on  the  part  of  appellant  The 
latter  pleas  were  controverted  of  record,  and 
upon  the  Issues  thus  formed  the  case  went 
to  trial,  resulting  in  a  verdict  for  the  appel- 
lee, returned  by  the  Jury  in  obedience  to  a 
peremptory  Instruction  given  by  the  court  at 
the  conclusion  of  the  appellant's  evidence. 
Appellant  complains  of  the  action  of  the 
court  below  in  giving  the  peremptory  instruc- 
tion and  refusing  him  a  new  trial ;  hence  this 
appeal  from  the  Judgment  entered  In  con- 
formity to  the  verdict. 

It  appears  from  the  appellant's  evidence 
that  he  and  two  other  employes  of  the  ap- 
pellee were  directed  by  its  foreman,  Yonkers, 
to  remove  from  a  car  standing  on  a  side  tr&at 
of  the  Louisville  &  Nashville  Railroad  at 
Glomarr,  the  lumber  In  question,  which  con- 
sisted of  boards  or  planks  of  green  pine  run- 
ning in  length  from  8  to  16  feet,  having  a 
width  of  from  8  to  12  Inches  and  a  thickness 


1  of  from  1  to  2  Inches.  In  removing  the  lum- 
ber from  the  car  one  of  the  employes  stood 
in  the  car  and  passed  It  throu^  the  door, 
when  it  was  taken  In  band  by  appellant  and 
the  other  employd,  each  carrying  a  plank  at 
a  time  a  distance  of  65  or  75  feet,  and  lay- 
ing It  in  a  pile.  The  other  two  employes  of 
the  appellee  assisting  in  the  removal  of  the 
lumber  were  not  Introduced  In  appellant's 
behalf,  and  he  alone  testified  as  to  the  man- 
ner in  which  the  lumber  was  unloaded,  and 
what  occurred  during  the  performance  of 
that  work.  It  appears  from  his  testimony, 
however,  that  Yonkers,  the  foreman,  was 
present  when  the  unloading  of  the  car  be- 
gan and  much  of  tlie  time  until  the  work  of 
unloading  was  completed.  So  we  mast  looa 
to  appellant's  testimony  alone  to  ascertain 
what  negligence.  If  any,  the  foreman  was 
guilty  of.  The  following  excerpts  from  his 
testimony  furnish  the  only  evidence  relied 
cm  to  establish  the  negligence  complained 
of:    • 

"Q.  How  much  lumber  did  you  unload?  A. 
A  box  car  load  of  lumber;  there  was  three  of 
us ;  one,  inside  threw  it  off,  and  two,  we  moved 
it  and  placed  it  side  by  side.  Q.  Who  was  your 
boss?  A.  Mr.  Yonkers;  Sam  Yonkers.  Q. 
Was  he  present?  A.  Yes ;  he  was  showing  us 
what  to  do,  and  telling  us  what  to  do.  He  told 
us  where  to  place  it,  and  he  went  himself  first. 
I  told  him  it  was  a  little  too  heavy.  He  says, 
'Well,  I  will  take  it  up,'. and  he  took  one.  Q. 
What  did  you  say  to  him?  A.  I  said  it  was  a 
little  too  heavy.  Both  of  us  we  told  him  that, 
I  and  Bradley,  and  he  says,  'I  will  pick  it  up,' 
and  be  took  one,  and  then  we  walked  along  and 
took  one  each,  each  time,  just  the  way  they 
come,  heavy  or  whatever  it  wa»— light 

Appellant  further  testified  that  during  the 
progress  of  the  work  of  unloading  and  short- 
ly after  he  began  be  felt  the  pains  in  the 
groin  which  were  later  discovered  by  him  to 
have  been  caused  by  the  hernia.  He  did  not, 
however,  complain  of  these  pains  to  the  fore- 
man or  his  fellow  employes,  and  completed 
the  work  of  unloading  the  lumber  without 
any  further  complaint  of  the  weight  of  the 
plank.  Other  witnesses  Introduced  In  ap- 
pellant's behalf  and  who  claim  to  have  seen 
and  worked  the  lumber  after  It  was  unload- 
ed testified  as  to  Its  green  condition  and 
some  of  them  as  to  Its  weight  but  none  of 
these  witnesses  ventured  the  <9inIoa  that 
the  weight  of  any  of  the  plank  was  such  as 
to  render  It  too  great  for  a  single  man  to 
carry  it,  a  single  plank  at  a  time,  as  was 
done  by  appellant  or  to  make  It  unsafe  to 
any  one  so  carrying  it  Two  physicians  who 
examined  -appellant  a  month  after  he  was 
Injured  testified  as  to  the  character  of  the 
injuries,  one  of  whom  expressed  the  opinion 
that  the  hernia  had  existed  for  perhaps  as 
much  as  a  year,  and  the  other  that  it  was  of 
recent  occurrence.  Upon  their  advice  he  ob- 
tained a  truss,  which  has  since  been  worn 
by  blm.  The  physicians  further  testified 
that  while  appelant  Is  capable  of  doing  or- 
dinary or  light  work,  he  cannot  perform 
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Bocb  labor  as  would  require  lifting  or  active 
muscular  exertion.  It  also  appears  from  the 
testimony  of  appellant  that  he  continued  in 
the  service  of  appellee  from  January  1,  1916, 
the  date  of  his  receiving  the  alleged  injuriefg, 
down  to  July  of  that  year,  during  practical- 
ly the  whole  of  which  time  he  performed 
such  ordinary  labor  as  did  not  require  liftlKg 
or  violent  physical  effort 

We  quite  agree  with  the  conclusion  reach- 
ed by  the  trial  court    Appellant's  evidence 
falls  to  show  any  culpable  negligence  on  the 
part  of  appellee's  foreman,  Yonkers,  but  does 
show  such  a  state  of  case  as  authorizes  the 
application  of  the  doctrine  of  assumed  risk. 
In  other  words,  it  Is  patent  from  the  evi- 
dence that  the  injuries  sustained  by  appel- 
lant resulted  from  no  fault  or  negligence  on 
the  part  of  the  foreman,  but  from  a  cause 
or  causes  purely  Incidental  to  the  risk  he 
assumed  in  undertaking  and  continuing  the 
work  of  unloading  the  car.    The  assumption 
of  risk  is  a  rule  of  the  common  law  which  is 
based  on  contract,  and,  by  implication,  on 
the  servant's  act  In   voluntarily   exposing 
himself  to  danger.    In  this  case,  according  to 
the  evidence,  there  was  no  defect  in  the 
places   appliances,  or  material  in  or  with 
which  appellant  worked;    and  If  there  was 
any  danger  in  the  manner  in  which  he  was 
required  to  perform  the  work,  such  danger 
was  obvious,  and  therefore  known  to  him. 
Wilson  V.  Chess  &  Wymond  C!o.,  117  Ky.  667, 
78  S.  W.  453,  25  Ky.  Law  Rep.  1665 ;  L.  &  N. 
R.  Co.  r.  McMlllen,  142  Ky.  257,  134  S.  W. 
185 ;   Dow  Wire  Works  v.  Morgan,  96  S.  W. 
530,  29  Ky.  Law  Rep.  854 ;   Cumberland  Tel. 
t  TeL  Co.  V.  Graves*  Adm'i,  104  S.  W.  366, 
31  Ky.  Law  Rep.  972;  Mize  v.  L.  &  N.  R.  Co., 
127  Ky.  496,  105  8.  W.  908,  16  L.  R.  A.  (N. 
S.)  1084:   Fuller  v.  I.  C.  R.  Co.,  138  Ky.  42, 
127  S.  W.  501.    It  Is  not  alleged  in  the  peti- 
tion or  shown  by  the  evidraice  that  appel- 
lant and  the  two  other  employes  of  the  ap- 
pellee were  unequal  to  the  task  of  imloading 
the  lumber,  nor  was  there  any  assurance 
from  the  foreman  of  safety  to  appellant  In 
undertaking  or  continuing  the  work.    He  was 
not  even  commanded  by  the  foreman  to  con- 
tinue It  after  he  Inade  complaint  o<  the  weight 
of  the  plank.    All  that  the  foreman  did  was 
to  remove  one  or  more  of  the  heavier  planks 
himself  to  show  that  the  carrying  of  a  plank 
at  a  time  was  but  a  single  man's  work;  and 
there  was  nothing  whatever  in  the  evidence 
to  show  that  the  foreman  was  mistaken  In 
this  conclusion.    Certainly   whatever  state- 
ment was  made  or  act  done  by  the  foreman 
amounted  to  nothing  more  than  the  mere  ex- 
pression of  his  opinion;    but  if  it  were  con- 
ceded that  what  he  said  or  did  amounted  to 
a  command  to  the  appellant  to  proceed  with 
the  work  as  directed,  It  would  not  have  au- 
thorized the  appellant,  if  he  found  himself 
unequal  to  the  task  of  removing  a  single 
plank  at  a  time,  to  continue  In  the  work  un- 
til be  was  injnred  by  overtaxing  his  strength 


I  to  such  an  extent  as  to  cause  the  injuries 
I  sustained  by  him.    It  is  the  general   rule 
'that  a  servant  is  the  best  Judge  of  his  own 
physical  strength,  and  in  the  absence  of  co- 
ercion   compelling    him    to    overtax    that 
strength,  it  is  his  duty  not  to  overtax  it. 

In  Sandy  Valley  &  Elkhorn  Ry.  Co.  v.  Tack- 
itt  167  Ky.  756,  181  S.  W.  349,  L.  R.  A. 
1916D,  445,  In  which  the  plaintiff  claimed  to 
have  been  injured  while  operating  a  lifting 
Jack,  and  that  his  injuries  were  due  to  the 
negligence  of  the  defendant  In  ordering  him 
to  operate  the  Jack  alone,  and  In  falling  to 
furnish  a  sufficient  force  to  operate  it,  we 
held  that  in  view  of  the  rule  that  a  servant 
is  the  'best  Judge  of  his  own  strength,  and 
that  the  duty  is  on  him  not  to  overtax  it, 
the  fact  that  he  was  injured  by  overtaxing  It 
in  attempting  to  operate  the  Jack  by  means  of 
a  lever  imposed  no  liabilitsr  upon  the  defend- 
ant for  such  injuries,  as  he  assumed  the 
risk  incidental  to  his  use  of  the  Jack,  even 
though  he  was  ordered  by  the  defendant's 
foreman  to  operate  it  alone. 

In  Louisville  &  Nashville  Railroad  Co.  v. 
Williams,  by,  etc.,  165  Ky.  386,  176  S.  W. 
1186,  L.  R.  A.  1915E,  613,  the  plaintiff  while 
performing  nightwork  with  a  fellow  servant 
for  the  master  in  loading  cinders  from  a  cin- 
der pit  on  cars  was  overcome  by  the  heat  of 
the  weather,  and  thereby  Injured;  and  the 
evidence  showing  that  the  place  of  work, 
appliances  for  performing  it,  and  the  man- 
ner of  its  performance  were  reasonably  safe, 
and  that  the  work  was  such  as  had  always 
been  done  by  two  men,  the  defendant  was 
held  not  liable  in  damages  for  the  injuries 
sustained  by  the  plaintiff.  In  the  opinion 
we,  in  part,  said: 

"If  the  unusually  hot  weather  prevailic  th<> 
night  appellee  was  injured  added  a  risk  or 
danger  be  had  not  previously  encountered  in  the 
performance  of  his  work,  the  danger  was  ad- 
mittedly known  to  him,  as  he  experienced  the 
heat  before  he  was  overcome  by  it.  *  •  • 
The  master  is  under  no  duty  to  prevent  his  serv- 
ant from  becoming  overheated  at  his  work,  re- 
sulting from  atmospheric  or  weather  condi- 
tions, as  they  are  matters  •  •  •  beyond  his 
control.  In  such  case,  while  the  servant  may 
not  •  •  *  certainly  know  how  to  keep  him- 
self within  the  limits  of  safety,  he  is  better  able 
to  judge  than  any  one  else  how  much  heat  he 
can  safely  stand,  how  its  affects  him,  and  when 
his  endurance  reaches  a  point  beyond  which  he 
ought  not,  for  his  own  safety,  to  continue  at 
work.  For  these  reasons  it  is  for  him  and  not 
the  master  to  determine  whether  he  shall  en- 
gage in  the  work  at  all ;  or,  if  so,  how  energet- 
ically, and  when  be  should  rest  or  quit.  If 
this  were  not  true  an  employer  could  never  af- 
ford to  employ  a  laborer  to  do  work  at  which 
there  was  any  probability  of  his  becoming  over- 
heated ;  and  it  is  not  to  be  overlooked  that  in 
operating  furnaces,  engines,  and  other  beat- 
producing  machinery  or  appliances,  there  is  al- 
ways more  or  less  danger  to  the  operatives  of 
becoming  overheated,  and  the  same  is  likewise 
true  of  farming  and  other  occupations  which 
compel  the  laborer  to  be  exposed  to  the  heat  of 
the  sun." 

So  in  the  case  before  us  It  may  properly 
be  said  that  no  one  was  better  able  than 
appellant  to  judge,  in  unloading  the  lumber, 
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to  what  extent  he  could  exert  his  strength 
without  Injury  to  himself,  or  when  his  power 
of  endurance  had  reached  a  point  beyond 
which  he  ought  not  to  exert  that  strength. 
Manifestly,  appellee's  foreman  did  not  know 
and  could  not  have  told  that  the  work  of 
unloading  the  car  in  which  appellant  assisted 
by  removing  a  single  plank  at  a  time  was 
too  great  for  his  strength,  and  what  he  said 
and  did  was  merely  to  demonstrate  that,  in 
his  opinion,  the  work  being  performed  by 
appellant  was  no  greater  than  might  be  done 
by  a  single  man. 

As  In  our  opinion  the  appellant's  injuries 
were  not  caused  by  the  negligence  of  appel- 
lee's foreman,  but  resulted  solely  from  an 
ordinary  risk  or  danger  Incidental  to  the 
service  in  which  he  was  employed,  and 
which  he  assumed  in  accepting  such  employ- 
meat,  it  follows  that  the  giving  of  the 
peremptory  instruction  by  the  trial  court, 
as  asked  by  the  appellee,  was  not  error. 

Wherefore  the  judgment  Is  affirmed. 


LOU1SVIIJ.E  &  I.  R.  00.  V.  FRAZEE. 
(Court  of  Appeals  of  Kentucky.    Feb.  26, 1918.) 

1.  Dauaoes  ®=»158(4)  —  Issues,    Proof,   and 
Variance— Injury  to  Nervous  System. 

Averments  in  plaintiff's  petition  of  a  shock 
to  her  nervous  system  and  consequent  suffer- 
ing therefrom  were  sufficient  to  authorize  proof 
of  a  skin  eruption,  especially  where  depositions 
concerning  the  eruptions  were  taken  several 
months  before  -the  trial,  and  defendant  could 
not  complain  of  such  testimony  on  the  ground 
of  surprise;  tho  eruption  beiitg  an  external 
symptom  tending  to  show  the  effect  and  extent 
of  the  nervous  shock. 

2.  Damages     «=9l65  —  Evidence  —  Blood 
Taint— Admissibility. 

Since  the  burden  was  on  plaintiff  to  show 
that  her  skin  eruption  resulted  from  the  acci- 
dent, the  court  properly  permitted  her  mother 
to  testify  that  there  was  no  blood  taint  in  the 
family. 

3.  Tblal  «=>256(13)  —  Mobe  Specific  In- 
srarcTioNS. 

Where  given  instruction  on  apportioning 
damages  between  defendants  was  correct  so  far 
as  it  wont  and  defendant  did  not  request  a  more 
specific  instruction,  it  cannot  complain  of 
court's  failure  to  make  instruction  more  spe- 
cific. 

4.  Damages  €=»160  —  Inbtbuctions  —  Re- 
quests. 

Although  the  i)etition  did  not  allege  in  terms 
that  the  charges  for  medical,  hospital,  and 
traveling  expenses  were  reasonable.  It  was 
sufficient  to  authorize  a  finding  of  special  dam- 
ages, where  it  alleged  that  it  was  necessary 
for  plaintiff  to  incur  such  expenses. 

5.  Damages  ig=»101  —  Special  Damages  — 
Reasonableness — EvJcdence. 

In  a  personal  injury  suit,  evidence  of  tho 
character  and  extent  of  the  services  rendered 
to  plaintiff,  of  the  amount  of  medical  supplies 
required,  and  of  the  circumstances  under  which 
traveling  expenses  were  incurred,  with  further 
proof  that  they  were  all  necessary  and  that  tho 
bills  therefor  had  been  paid,  was  sufiicient  to 
make  out  a  prima  facie  case  that  the  charges 
were  reasonahle. 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Martha  Frazee  against  the  Louis- 
ville &  Interurtnn  RaUroad  Company  and 
another.  Judgment  for  plaintiff,  and  de- 
fendant named  appeals.    Affirmed. 

Alfred  Selligman,  Huston  Quinn,  and 
Straus,  Lee  &  Kreiger,  all  of  Louisville,  for 
appellant.  Edwards,  Ogden  &  Peak,  of  Louis- 
ville, for  appellee. 

CLAT,  O.  This  la  a  personal  Injury  action 
In  which  plaintiff,  Martha  Firazee,  recovered 
of  the  defendant  Louisville  &  Interurban 
Railroad  Company  damages  In  the  sum  of 
^,500,  and  of  its  codefendant,  Charles 
Schneldtmiller,  damages  in  the  sum  of  ^500. 
The  damages  were  apportioned  as  follows: 
For  mental  and  physical  suffering,  53,480.73 ; 
for  medical  and  surgical  treatment,  $945.a0; 
for  nurse  hire,  $215;  for  traveling  expenses, 
1151.48 ;  for  cottage  at  Nantucket,  $250 ;  for 
infirmary  expenses,  $772.73;  for  drugs  and 
medicines,  $184.56.  Only  the  Louisville  & 
Interurban  Railroad  Company  appeals. 

The  accident  happened  on  July  2,  1914. 
Plaintiff  was  standing  in  a  small  waiting 
room  located  5  or  6  miles  from  the  cltj-  of 
Louisville  and  near  the  intersection  of  the 
company's  right  of  way  and .  the  Blankeii- 
baker  road.  It  was  her  purpose  to  take  an 
Inbound  car  to  the  city.  At  that  ume  an 
automobile  truck  belonging  to  Charles 
Schneldtmiller  and  driven  by  his  son  collided 
with  the  street  car  going  east  The  truck 
struck  the  waiting  room  and  plaintiff  was 
knocked  a  distance  of  10  or  16  feet.  She 
received  a  scalp  wound  and  several  bruLtt-s 
on  her  arms  and  limbs.  She  was  confined 
to  her  bed  for  about  10  days  aod  for  part 
uf  the  time  during  the  next  2  weeks.  Froui 
that  time  on  she  began  to  lose  flesh  and  grow 
very  nervous.  She  felt  very  bad,  and  would 
cry  most  all  the  time.  A  few  weelu  later 
she  developed  we<^lng  eczema.  Her  wbole 
body  became  Inflamed,  and  she  suffered  in- 
tensely. For  a  while  she  remained  in  Louis- 
ville and  was  treated  by  Drs.  Koehler,  Bloom, 
and  Solomon,  and  blood  tests  were  made  by 
Drs.  Baldauf  and  Allen.  Her  condition  grad- 
ually grew  worse,  and  In  the  month  of  Feb- 
ruary she  was  taken  to  an  Infirmary  In 
Boston,  where  she  was  treated  by  several 
physicians,  including  Drs.  Coffin  and  Fawceii. 
After  remaining  in  Boston  for  several  week.«, 
she  was  taken  to  Nantucket,  where  a  cottafse 
was  rented  for  her  and  her  family  for  the 
summer  months.  She  remained  at  Nantucket 
until  the  following  Septemt)er,  when  she 
returned  to  her  home  in  Louisville.  Her  con- 
dition was  such  that  it  was  necessary  for  her 
to  travel  on  a  stretcher.  At  the  time  of  the 
trial  in  June,  1916,  her  akin  trouble  bad 
practically  disappeared  and  her  health  was 
beginning  to  improve.  According  to  Drs. 
Koehler  and  Solomon  of  Louisville,  and  Drs. 
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Coffin  and  Fawcett  of  Boston,  the  diseased 
condition  of  her  skin  was  attributable  to  the 
nervous  shock  which  she  received  iQ  the 
accident.  According  to  Drs.  Bloom,  Marshall, 
and  Ravltcfa,  the  skin  trouble  was  not  caused 
by  the  accident. 

[1]  Among  the  grounds  urged  for  a  re- 
versal Is  that  the  averments  of  the  petition 
with  respect  to  plaintiff's  injuries  were  not 
sufficient  to  authorize  proof  of  the  skin 
eruption,  and  to  support  a  finding  of  damages 
on  that  account  The  allegations  of  the 
petition  are  as  follows: 

"The  plaintiff  was  struck,  bruised,  and  in- 
jured by  parts  of  said  automobile  and  station 
striking  her,  and  sbe  was  thrown  upon  the 
ground  with  force  and  violence;  sbe  was  cut 
and  bruised  on  the  side  of  her  head,  and  bruis- 
ed and  injured  aboat  and  over  her  body  gen- 
erally, and  at  said  time  received  a  great  shock 
to  her  nervous  system,  and  from  said  injuries 
she  suffered,  and  will  continue  to  suffer  great 
mental  and  physical  pain  and  anguish ;  her 
injuries  are  permanent,  and  her  power  to  earn 
money  has  been  permanently  impaired,  to  her 
great  damage  in  the  sum  of  $25,000." 

Having  pleaded  a  shock  to  her  nervous  sys- 
tem and  her  consequent  suffering  therefrom, 
we  conclude  that  evidence  of  the  skin  erup- 
tion was  admissible  as  an  external  symptom 
tending  to  show  the  effect  and  extent  of  the 
nervous  shock  (Louisville  By.  Co.  v.  Gaugh, 
133  Ky.  473, 118  8.  W.  276),  especially  in  view 
of  the  fact  that  depositions  concerning  the 
skiu  eruption  were  taken  several  months  be- 
fore the  trial,  and  defendant  could  not  com- 
plain on  such  testimony  on  the  ground  of  sur- 
prise. 

[2]  Another  ground  urged  for  a  reversal  is 
thut  the  court  improperly  permitted  the  moth- 
er of  plaintiff  to  testify  that  there  was  no 
blood  taint  In  the  family.  Since  the  burden 
was  on  plaintiff  to  show  that  the  skin  erup- 
tion resulted  from  the  accident,  evidence  that 
such  condition  was  not  attributable  to  some 
other  cause  was  clearly  admissible. 

Instruction  No.  5  Is  as  follows: 

"If  you  find  for  the  plaintiff  you  will  state 
in  your  verdict  which  defendant  yon  find 
against,  or  whether  you  find  against  both  de- 
f eudante,  and  in  awarding  damages,  if  you  find 
for  the  plaintiff,  you  may  award  a  common  sum 
against  both  the  defendants,  or  you  may  award 
a  different  sum  against  the  defendant  railroad 
company,  and  the  defendant  Schneidtmlller." 

[3]  This  Instruction  1b  assailed  on  the 
ground  that  It  failed  to  furnish  the  jury  any 
standard  by  which  separate  damages  should 
be  assessed,  but  gave  the  jury  free  rein  for 
fixing  the  damages  without  taking  Into  con- 
siderntioD  the  extent  of  each  defendant's  neg- 
ligence. In  reply  to  this  criticism  it  Is  suf- 
ficient to  say  that  the  Instruction  Is  correct 
so  far  as  it  goes,  and  has  frequently  been  ap- 
proved by  this  court  (Broadway  Coal  Mining 
Co.  V.  RoblnsMi,  150  Ky.  715,  150  S.  W.  1000; 
Saad  V.  Brown,  144  Ky.  181,  137  S.  W.  884, 
35  L.  R.  A.  [N.  S.]  1165),  and  if  the  defendant 
desired  a  more  specific  instruction  apportion- 
ing the  damages  on  the  basis  of  each  defend- 
ant's participation  in  the  wrong,  syich  an  in- 


struction should  have  been  offered.  No  such 
instruction  having  been  requested,  the  de- 
fendant cannot  complain  of  the  court's  fail- 
ure to  give  it  Cincinnati,  N.  O.  &  T.  P.  Ball- 
way  O).  V.  Martin,  146  Ky.  260,  142  8.  W. 
410 ;  McCllntlc  Marshall  Construction  Co.  v. 
Eckman,  153  Ky.  704, 156  8.  W.  382. 

The  point  is  also  made  that  a  finding  of 
special  damages  on  account  of  medical  and 
hospital  bills,  nursing,  traveling  expenses, 
etc.,  was  not  authorized  because  there  was 
neither  pleading  nor  proof  that  such  charges 
were  reasonable,  nor  was  the  question  of 
their  reasonableness  submitted  to  the  Jury. 
While  the  petition  did  not  allege  in  terms 
that  the  charges  were  reasonable,  it  did  al- 
lege that  it  was  necessary  for  plaintiff  to 
Incur  such  expenses.  When  plaintiff's  moth- 
er was  on  the  stand,  she  testified  to  facts 
showing  plaintiff's  condition  and  the  conse- 
quent necessity  of  Incurring  medical,  nurs- 
ing, traveling  expenses,  etc.,  to  effect  a  cure. 
She  not  only  produced  her  canceled  checks 
and  receipted  bills  showing  the  payment  of 
each  item  of  expense,  but  she  testified  to  the 
length  of  time  her  daughter  was  in  the  hos- 
pital or  at  the  seashore,  to  the  constant 
nursing  she  was  required  to  have,  to  the  nu- 
merous articles  which  she  was  compelled  to 
buy,  and  to  the  diaracter  and  extent  of  the 
services  rendered  by  the  attending  physi- 
cians. A  recovery  of  these  items  was  au- 
thorized to  the  extent  of  the  bills  actually 
paid  if  the  jury  believe  it  was  necessary  for 
plaintiff  to  incur  them. 

[4,  6]  It  is  generally  held  that  the  admis*- 
slon  of  evidence  of  the  amount  plaintiff  was 
obliged  to  pay  for  physician's  services  in 
treating  him  for  alleged  injuries  is  not  er- 
ror, though  the  reasonableness  of  the  charg- 
es was  not  pleaded.  Pinder  v.  WIckstrom 
(Or.)  156  Pac.  583;  L  &  G.  N.  BaUway  Co. 
v.  Boykin,  32  Tex.  Oiv.  App.  72,  74  8.  W.  »3. 
While  we  are  committed  to  the  rule  that 
special  damages  such  as  those  in  question 
must  be  pleaded,  we  think  the  rule  is  satis- 
fled  where  the  pleading  Is  sufllclent  to  apprise 
the  defendant  of  the  character  and  extent  of 
the  damages  claimed.  Construed  in  tb« 
light  of  this  rule,  it  cannot  be  doubted  that 
the  allegations  of  the  petition  In  question 
were  sufilclent  to  authorize  a  finding  of  spec- 
ial damages.  And  while  there  must  t>e  some 
proof  of  the  reasonableness  of  the  charges, 
we  conclude  that  evidence  of  the  character 
and  extent  of  the  services  rendered,  of  the 
amount  of  medical  supplies  required,  and  of 
the  circumstances  under  which  the  traveling 
expenses  were  Incurred,  coupled  with  the  fur- 
ther proof  that  they  were  all  necessary,  and 
that  the  bills  therefor  had  actually  been 
paid,  was  sufficient  to  make  out  a  prima  fa- 
cie case  that  the  charges  were  reasonable. 
Michael  Scullane  v.  Frederick  T.  Kellogg 
et  al.,  169  Mass.  544,  48  N.  E.  622 ;  Western 
Gas  Construction  Co.  v.  Danner,  07  Fed.  882, 
38  C.  G.  A.  528;  Morsemann  t.  Manhattan 
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Ry.  Co.,  16  Daly,  249,  10  N.  Y.  Supp.  105. 
In  discussing  the  question  In  the  last-men- 
tioned case  the  court  said: 

"Nor  do  we  think  It  was  error  to  admit 
evidence  ot  the  amount  of  tho  physicians'  bills 
which  plaintiff  had  paid,  without  proof  of  the 
value  of  the  services.  This  is  part  of  the  ex- 
pense to  which  he  has  been  put  by  reason  of 
the  acddent.  In  Gumb  ▼.  Railway  Co.,  114  N. 
Y.  411,  21  N.  B.  993,  the  plaintiff  gave  evi- 
dence of  a  physician's  charge,  but  without  giv- 
ing evidence  of  payment  or  of  value,  and  it 
was  held  error.  The  present  case  is  different 
because  plaintiff  has  paid  the  doctor's  bills. 
If  a  bill  has  not  been  paid, '  perhaps  it  would 
be  well  to  insist  on  some  proof  of  value  to  re- 
pel the  suspicion  of  a  collusive  charge  of  a 
speculative  fee.  When  the  bill  has  actually 
been  paid  there  Is  little  ground  for  such  sus- 
picion, and  plaintiff  would  always  be  open  to 
cross-examination  as  to  a  fictitious  payment." 

Here  the  defendant  made  no  Issue  as  to 
the  reasonableness  of  the  charges,  nor  did  It 
offer  any  evidence  tending  to  show  that  they 
were  unreasonable.  Since  plaintiff's  proof 
made  out  a  prima  fade  case,  and  there  was 
no  evidence  to  the  contrary,  no  Issue  as  to 
the  reasonableness  of  the  charges  was  pre- 
sented, and  the  court  did  not  err  In  author- 
izing a  recovery  to  the  extent  of  the  blUs 
paid  If  the  jury  believed  that  It  was  neces- 
sary for  plaintiff  to  Ifacur  such  expenses, 
without  submitting  to  the  jury  the  question 
whether  such  charges  were  reasonable.  In 
disposing  of  a  similar  question  In  the  case  of 
ColweU  V.  Manhattan  Ry.  Co.,  57  Hun,  452, 
10  N.  Y.  Supp.  636,  the  court  said : 

"Another  question  remains  to  be  considered. 
In  order  to  prove  the  actual  pecuniary  loss 
which  |ihe  bad  incurred  by  reason  of  the  injury, 
the  plaintiff  testified  that  sho  employed  a  nurse, 
who  remained  with  her  for  six  weeks,  and  to 
whom  she  paid  $100.  No  other  evidence  what- 
ever was  introduced  as  to  the  value  of  the 
services  of  a  nurse.  The  trial  judge,  in  bis 
charge,  instructed  the  jury  that  in  assessing  the 
plainttfTs  damages,  they  were  to  consider  the 
expense  which  she  had  incurred  for  medical 
services  and  in  tho  payment  of  the  nurse,  and 
told  them  that  the  nurfle's  bill  was  proven  at 
$100.  The  counsel  for  the  defendant  asked  the 
court  to  charge  that  the  plaintiff  could  not 
recover  for  the  nurse's  bill  of  $100,  becauso 
there  was  no  proof  as  to  what  the  services  were 
reasonably  worth.  The  court  declined  to  charge 
as  reauested,  stating  as  a  ground  for  tho  refusal 
that  It  had  been  proved  that  the  amount  was 
paid  for  six  weeks'  attendance  by  the  nurse, 
whereupon  an  exception  was  duly  taken  in  be- 
half of  the  defendant.  I  do  not  think  the  trial 
judge  erred  in  refusing  to  give  the  instruction 
thus  prayed  for.  No  doubt  it  is  the  rule  that 
there  can  be  no_  recovery  for  services  unless 
there  is  somo  evidence  as  to  their  value.  In 
Leeds  v.  Gaslight  Co.,  90  N.  Y.  26,  and  Kane  v. 
,  Railway  Co.,  3  N.  Y.  St  Rep.  145,  the  judg- 
ments were  reversed  because,  under  the  in- 
structions given,  it  seemed  probable  that  dam- 
ages had  been  awarded  to  the  plaintiffs  on 
account  of  loss  of  time,  whereas  there  was  no 
proof  as  to  the  amount  of  their  earnings,  nor 
any  other  evidence  by  which  the  value  of  the 
time  lost  could  properly  be  estimated.  In  the 
case  at  bar,  however,  there  is  not  the  same 
absolute  lack  of  evidence  as  to  the  value  that 
there  was  in  those  cases.  In  regard  to  property 
the  rule  is  well  established  that  the  price  there- 
for is  some  evidence  of  value.  Hoffman  v.  Con- 
ner, 76  N.  Y.  121.    Similarly,  I  think,  the  price 


actually  paid  for  personal  setvioee,  audi  as 
those  of  this  nurse,  may  be  considered  as  some 
evidence  of  the  value  of  the  work  performed,  and 
constitutes  competent  proof  suflScient  to  war- 
rant the  jniT  in  considering  the  item  in  the 
assessment  of  damages." 
Judgment  aflSrmed. 


KENTUCKY  UNION  CO.  v.  LOVELY  et  ux. 
(Court  of  Appeals  of  Kentucky.    Feb.  22,  191&) 

1.  Afpeal  and  Erbob  ®=3l099(30)  —  Subse- 
quent Appeai/— Matters  Concluded. 

In  action  for  trespass  by  cutting  timber, 
wherein  plaintiff's  title  was  m  issue,  the  con- 
tention that  the  description  of  the  lands  In  the 
petition  was  too  indefinite  to  sustain  a  claim 
of  adverse  possession  cannot  be  made  on  a 
third  appeal ;  questions  of  such  character  being 
settled  by  the  first  opinion. 

2.  AovEBSE    Possession  ^s>10S— E^xtbnt   of 
Possession. 

Where  plaintiff  entered  upon  a  700-acre 
tract,  the  boundaries  of  which  were  carefully 
marked,  and  claimed  the  whole  of  it  as  one 
entire  tract,  a  subsequent  entry  or  survey  of 
tracts  overlapping  a  portion  of  it,  and  the 
patent  issued  thereon  m  no  wise  affected  her 
title. 

3.  Advebse   Possession  «=>103— Bxtknt  of 
Possession. 

Where  one  claiming  a  700-acre  tract  enter- 
ed upon  it  when  its  boundaries  were  well  mark- 
ed, uie  mere  fact  that  she  did  not  resido  in  the 
lap  which  was  covered  by  a  subsequent  patent 
did  not  affect  her  title,  where  the  patentee 
and  its  successors  were  never  in  actual  pos- 
session of  any  part  of  the  lap. 

4.  Costs    «=»lip(2)— Bond— Nonresidenob. 

Residence  being  largely  a  matter  of  inten- 
tion, it  was  not  error  to  overrule  motion  for 
bond  for  cost,  when  plaintiff  resided  within  the 
state  at  the  institution  of  the  action,  and  stat- 
ed at  the  trial  that  she  was  only  temporarily 
in  West  Virginia  visiting  a  son. 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  William  Lovely  and  wife  against 
the  Kentucky  Union  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Sam  M.  Wilson,  of  Lexington,  and  O.  H. 
Pollard,  of  Jackson,  for  appellant  T.  T. 
Cope,  of  Jackson,  and  A.  F.  Byrd,  of  Lexing- 
ton, for  appellees. 

SAMPSON,  3.  This  action  was  instituted 
In  the  Breathitt  circuit  court  in  1898  by  the 
Lovelys  against  the  Kentucky  Union  Com- 
pany, to  recover  the  value  of  certain  timber 
wrongfully  taken,  as  it  is  charged  In  the 
petition,  from  lands  claimed  by  the  Lovelys. 
The  Lovelys,  plaintiffs  below,  allege  that 
they  are  and  were  the  owners  of  a  certain 
tract  of  land,  situated  on  the  waters  of 
Quicksand  creek  in  Breathitt  county,  con- 
taining about  700  acres,  which  they  say  Mrs. 
Lovely  inherited  from  her  father,  Thomas 
Hagaln&  Plaintiffs  also  rely  upon  adverse 
possession  for  title. 

The  defendant  company  traversed  the  al- 
legations of  the  petition,  averred  title  In  it- 
self, and  exhibited  a  chain  of  title  back  to 
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the  commonwealth.  The  pleadings  have  been 
lost  two  or  three  different  times  and  supplied 
by  agreement  of  the  parties.  Upon  the  Hrst 
trial  In  the  circuit  court  the  Lovelys  were 
awarded  a  verdict,  upon  which  Judgment  was 
entered.  From  that  judgment  the  defendant 
company  api>ealed  to  this  court,  and  a  re- 
versal was  had  upon  a  question  of  practice 
then  presented.  This  opinion  is  found  in  110 
Ky.  295,  61  S.  W.  272,  22  Ky.  Law  Rep.  1742, 
and  was  rendered  March  14,  1901.  Upon  a 
second  trial  in  the  circuit  court  a  motion  for 
peremptory  Instruction  was  sustained,  and 
the  Lovelys  appealed  to  this  court,  and  the 
case  was  again  reversed.  This  opinion  Is 
found  in  151  Ky.  179,  151  S.  W.  392,  and 
was  rendered  December  12,  1912.  Upon  tne 
third  trial  in  the  circuit  court  the  Loveljrs 
were  awarded  a  verdict  of  ?1,500  for  timber 
taken  by  the  Kentuclcy  Union  Company  up- 
on which  judgment  was  entered,  and  from 
which  judgment  the  company  appeals. 

[1]  It  Is  now  insisted  by  the  appellant 
company  that  the  description  of  the  lands 
embraced  In  the  petition  is  too  Indefinite  and 
uncertain  to  sustain  plaintiffs'  contention  of 
adverse  possession.  Since  this  case  has  here- 
tofore been  to  this  court  twice.  It  is  now  too 
late  to  make  this  question  because  of  the 
well-established  rule  that  questions  of  this 
character  m\ist  be  regarded  as  settled  by  the 
first  opinion.  Upon  the  second  appeal  of  this 
case  si)eclal  attention  was  called  to  th6  in- 
deflnlteness  of  the  description  in  the  petition, 
and  while  the  opinion  refers  to  this  in  a  very 
brief  way  it  nevertheless  upholds  the  de- 
scriptions as  suffldent.  In  the  recent  case  of 
Consolidation  Coal  Company  v.  Moore,  179 
Ky.  283,  200  S.  W.  468,  this  court  In  consid- 
ering a  similar  question  said: 

"We  are  not,  however,  at  liberty  to  go  into 
that  question,  since  it  la  thoronghly  established 
that  the  opinion  upon  the  first  appeal  is  the 
law  of  the  case  not  only  with  respect  (1)  to 
errors  relied  upon  for  a  reversal  on  the  first 
appeal  and  which  are  mentioned  In  the  first 
opinion ;  (2)  to  errors  relied  on,  but  not  no- 
ticed in  the  opinion ;  but  (3)  also  as  to  er- 
rors appearing  in  the  first  record  that  might 
have  been,  but  were  not,  then  relied  upon. 
McNeill  V.  Thompson,  84  S.  W.  1145,  27  Ky. 
Law  Bep.  289;  •  •  •  0.  &  O.  Ry.  Co.  v. 
Morgan,  129  Ky.  731  [112  8.  W.  859] ;  •  •  * 
N.,  C.  &  St  li.  Ky.  Co.  V.  Henry,  168  Ky. 
455  [182  8.  W.  651].    »    •    *    This  rule  ap- 


plies to  all  cases  where  the  opinion  does  not 
exprendy  state  that  a  particular  point  is  not 
passed  upon]  and  an  opinion  upon  a  first  ap- 
peal conclusively  settled  the  questions  of  the 
sufficiency  of  the  pleadings,  the  competency  of 
the  testimony,  and  its  sufficiency  to  take  the 
onse  to  the  jury.  Illinois  Life  Ins.  Co.  v. 
Wortham,  supra  [lift  S.  W.  802]." 

[1, 3]  Plaintiffs'  descriptive  boundary  Is 
largely  rested  upon  a  deed  which  she  claims 
was  made  to  her  by  her  brothers  and  sisters 
to  a  part  of  the  boundary  of  land  held  and 
possessed  by  her  father  for  many  years  be- 
fore bis  death.    The  division  was  made  in 


the  '50*8.  Mrs.  Lovely  was  married  in  1859 
or  1861,  and  immediately  moved  upon  the 
tract  allotted  to  her.  It  contained  about  700 
acres,  and,  according  to  her  statement  and 
that  of  some  of  her  witnesses,  was,  before 
the  making  of  the  deed  to  her,  run  out  and 
the  boundary  carefully  marked.  The  deed 
describing  the  boundary  was  afterwards  de- 
stroyed in  a  Are  which  consumed  the  court- 
bouse  at  Jackson,  Ky.  It  Is  admitted  that 
the  timber  In  controversy  was  cut  from  the 
700-acre  tract,  but  appellant  company  Insists 
that,  as  the  patents  under  which  It  claims 
were  Issued  upon  surveys  made  covering 
parts  of  the  tract  upon  wbldi  appellees, 
Lovelys,  did  not  reside,  their  adverse  posses- 
sion was  not  effective  as  against  such  x>at- 
ents.  According  to  the  evidence  of  Mrs. 
Lovely  and  her  witnesses,  she  was  In  the  ac- 
tual adverse  possession  of  the  700^acre  tract, 
claiming  It  to  a  well-marked  and  clearly  de- 
fined boundary  as  one  entire  tract,  before  the 
entry  or  survey  of  the  tracts  claimed  by  ap- 
pellant CMnpany;  and,  this  being  true  the 
survey  as  well  as  the  patent  Issued  thereon 
to  the  predecessors  of  appellant  did  in  no 
wise  effect  the  title  of  Mrs.  Lovely,  nor  does 
the  fact  that  she  did  not  reside  In  the  lap, 
or  on  that  part  of  her  boundary  which  ap- 
pellant contends  Is  covered  by  the  patents, 
affect  the  case,  since  It  Is  admitted  that  ap- 
pellant and  Its  predecessors  have  never  been 
In  the  actual  possession  of  any  pert  of  the 
land  within  the  700-acre  tract  untU  shortly 
prior  to  the  taking  of  the  timber,  which  is 
not  the  subject  of  this  litigation.  Kennedy  v. 
Kennedy,  4  B.  Mon.  396;  Slasher  v.  Simp- 
son, 67  S.  W.  380,  23  Ky.  Law  Rep.  2252; 
American  Association  v.  Innls,  100  Ky.  685, 
60  S.  W.  388,  22  Ky.  Law  Rep.  1186.  There 
was  sufficient  evidence  on  the  question  of  ad- 
verse possession  to  take  the  case  to  the  Jury, 
and  to  support  the  verdict 

[4]  Appellant  company  entered  a  motion 
for  bond  for  cost  on  the  ground  that  Mrs. 
Lovely  at  the  time  was  a  nonresident  of  the 
state  of  Kentucky.  She  was  residing  in  the 
state  at  the  time  of  the  Institution  of  the 
action,  but  afterwards  went,  as  she  claims, 
to  visit  her  son  in  West  Virginia.  Mrs. 
Lovely  Insists  that  she  is  not  a  nonresident 
of  the  commonwealth,  but  that  she  is  only 
temporarily  in  West  Virginia  with  one  of 
her  sons,  and  has  at  all  times  entertained  a 
fixed  purpose  to  return  to  her  home  In  Ken- 
tucky. As  residence  is  largrfy  a  matter  of 
intention,  we  do  not  think  the  trial  court  err- 
ed in  overruling  the  motion  for  bond  for 
cost. 

We  are  of  opinion  that  the  trial  court 
properly  submitted  the  questions  of  fact  In- 
volved to  the  Jury,  and,  as  we  find  no  error 
prejudicial  to  the  rights  of  vpeUant,  the 
judgment  Is  affirmed. 
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LOUISVILLE  &  N.  R.  CO.  v.  CONN. 
(Court  of  Appeals  of  Kentucky.    Feb.  26,  1918.) 

1.  Trial  «=>143— Questions  forJdbt. 

Where  the  evidence  is  conflicting  and  rea- 
sonable minds  miKht  draw  different  conclusions, 
the  issue  should  be  subioitted  to  the  jury. 

2.  Appeal  and  Ebbob  <3=>1002-tJubt  Find- 
XNOS— Review. 

Jury  findings  based  on  conflicting  evidence 
will  not  be  disturbed,  although  the  court  on 
appeal,  if  sitting  as  a  jury,  might  have  reached 
a  different  conclusion. 

3.  Watebs  and  Wateb  CoUbses  €=s>179(4)  — 
Action  fob  Damages— Question  fob  Jubt 
—Sufficiency  of  Evidence. 

In  suit  for  damages  from  construction  by 
defendant  railway  of  a  bridge  of  insufiicient  ca- 
pacity,  causing  water  from  creek  to  flow  upon 
plaintiffs  premises,  evidence  held  to  warrant 
submission  of  case  and  support  verdict  for  plain- 
tiff. 

4.  Tbial  «=»251(3)— Instbuctionb— Confobm- 
ING  to  Theoby  op  Pasties. 

Where  the  parties  throughout  the  trial 
treated  the  nuisance  as  permanent,  the  trial 
court  properly  treated  the  injury-  as  permanent, 
and  instructed  as  to  the  proper  measure  of  dam- 
ages  in   such   case. 

5.  Action  <e=53(2)  —  Splitting  Causes  op 
Action— kepeated  Recovebies. 

Where  the  obstruction  or  nuisance  is  tempo- 
rary, repeated  recoveries  may  be  had  for  each 
recurring  Injury,  but  where  the  obstruction  is 
permanent,  recovery  must  be  "once  for  all." 
«.  Tbial  ®=»260(1)— Requests— Instbuction 
Sufficiently  Given. 

Where  given  instruction  fully  covered  one 
reouested  instruction  and  protected  defendant's 
rights  as  completely  as  another  requested  in- 
struction refused,  defendant's  rights  were  not 
prejudiced. 

7.  Evidence  ®=»o39%— Opinion  Evidence— 
Admissibility. 

Permitting  plaintiffs  expert  witnesses,  who 
had  been  on  the  ground  and  made  a  complete 
survey,  to  give  their  opinion  that  the  creek 
would  have  taken  care  of  the  water  at  the  time 
pIainti£F's  land  was  flooded  but  for  obstruction 
due  to  defendant's  bridge  was  proper. 

8.  Evidence  ®==9470  —  Opinion  Evidence  — 
Admissibility. 

Where  matters  upon  which  an  opinion  is 
sought  are  those  of  common  knowledge,  it  is 
improper  for  the  witness  to  give  his  opinion. 

Appeal  from  Circuit  Court,  Garrard  County. 

Suit  by  George  W.  Conn  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
-'  Affirmed. 

J.  E.  Robinson,  of  Lancaster,  Shelby,  North- 
cutt  &  Shelby,  of  Lexington,  Benjamin  D. 
\t  arfleld,  of  Louisville,  and  Lewis  L.  Walker, 
of  Lancaster,  for  appellant,  Emmet  Puryear 
and  Robert  Harding,  both  of  Danville,  and 
Itobert  Tomlinson  and  James  I.  Hamilton, 
both  of  Lancaster,  for  appellee. 

THOMAS,  J.  This  Is  the  second  appeal  of 
this  case,  the  opinion  oa  the  first  one  being 
reported  in  166  Ky.  327, 179  S.  W.  195.  It  is 
a  suit  brought  to  recover  damages  to  the 
property  'of  the  appeUee,  who  was  plaintiff 
below,  caused  by  the  water  from  Paint  Lick 
creek  overflowing  his  premises,  which  he  al- 


leges was  produced  by  the  Improper  construc- 
tion of  a  bridge  across  the  creek  wlilch  the 
defendant  constructed  in  July,  1909,  for  its 
railroad  track.  Plaintiff  recovered  a  verdict 
upon  the  first  trial  for  $2,000,  upon  which 
judgment  was  rendered,  and  that  judgment 
was  reversed  in  the  opinion,  supra,  upon  the 
sole  ground  that  the  testimony  heard  upon 
the  first  trial  showed  that  the  flood  producing 
the  damage  (which  flood  occurred  in  March, 
1913)  was  an  unusual  and  unprecedented  one 
which  the  defendant  could  not  reasonably  an- 
ticipate, and  that  its  bridge  of  which  complaint 
is  made  was  so  constructed  as  to  provide  for 
the  escape  of  water  from  usual  and  ordinary 
rains.  The  opinion  expressly  refrains  from 
considering  any  other  question.  Upon  the 
last  trial  there  was  a  recovery  in  favor  of 
plaintiff  for  the  sum  of  $1,000,  and  from  the 
Judgment  rendered  in  his  favor  for  that  sum 
defendant  prosecutes  this  appeal,  urging  nu- 
merous grounds  in  its  motion  for  a  new  trial 
against  the  correctness  of -the  Judgment.  The 
grounds  °  insisted  upon  here  and  discussed 
with  earnestness  in  brief  of  counsel  are:  (1) 
That  the  court  should  have  sustained  de- 
fendant's motion  for  a  peremptory  instruction 
in  its  favor;  (2)  error  of  the  court  In  giving 
and  refusing  instructions;  and  (3)  error  iu 
the  admission  of  evidence  offered  by  plain- 
tiff over  the  objections  of  the  defendant. 

Practically  three-fourths  of  the  brief  for 
defendant  is  taken  up  with  a  discussion  of 
the  flrst  ground  mentioned,  it  being  earnestly 
insisted  that  the  evidence  upon  the  last  trial 
on  the  issues  passed  upon  in  the  first  opinion 
was  substantially  the  same  as  upon  the  first 
trial,  and  that  as  a  consequence,  under  the 
well-known  rule  of  practice  both  in  this  and 
other  Jurisdictions,  the  flrst  opinion  Is  the 
law  of  the  case,  and  the  motion  for  the  per- 
emptory instruction  should  have  been  sus- 
tained. There  can  be  no  controversy  upon 
this  point,  and  if  the  premises  of  defendant's 
counsel  be  correct,  there  can  be  no  doubt  but 
that  his  conclusions  are  also,  and  that  the 
Judgment  is  erroneous  and  should  be  re- 
versed. The  premises  referred  to  are  wheth- 
er the  testimony  heard  upon  the  last  trial 
upon  the  contested  points  was  substantially 
the  same  as  that  beard  upon  the  same  points 
at  the  flrst  trial.  It  therefore  becomes  nec- 
essary to  make  a  brief  r6sum6  of  the  testi- 
mony beard  upon  the  last  trial  which  was  not 
heard  upon  the  flrst  one.  What  the  proof 
tended  as  a  whole  to  establish  upon  the  flrst 
trial  is  substantially  set  out  in  the  flrst  opin- 
ion, and  which  it  will  not  be  necessary  to 
repeat  here  except  to  say  that  practically  the 
same  testimony  was  introduced  upQn  the  sec- 
ond trial.  Our  comparison  of  the  number 
of  witnesses  who  teetifled  upon  the  two  trials 
reveals  that  iqpon  the  last  trial  20  additional 
witnesses  were  introduced  by  the  pUlntiff. 
practically  all  of  whom  testified  to  substan- 
tive fact.s  bearing  more  or  less  directly  upon 
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the  Issues  Involved,  while  defendant  intro- 
daced  upon  tbe  last  trial  11  additional  wit- 
nesses. It  is  not  necessary  nor  would  It 
scarcely  be  possible  to  name  seriatim  the  wit- 
nesses who  testified  upon  the  last  trial,  and 
who  did  not  testify  on  the  first  one,  or  to 
discuss  their  testimony  In  detail,  since  snch 
a  coarse  would  unduly  lengthen  this  opinion 
and  would  not  subserve  any  useful  purpose 
either  to  the  immediate  parties  to  this  suit  or 
to  the  better  establishment  of  tbe  l^al 
principles  involved.  We  will  therefore  deal 
with  this  addition^  testimony  only  In  a  gen- 
eral way,  but  sufficiently  to  iUtistrate  the 
conclusions  which  we  have  reached. 

Ui>on  the  conditions  of  the  complained  of 
bridge  and  its  alleged  improper  construction 
it  was  shown  on  both  trials  generally  that 
two  additional  stone  piers  were  put  into  the 
creek  when  the  bridge  was  constructed  in 
1909,  and  that  additional  abutments  were 
built  encroaching  upon  the  channel  of  the 
creek.  MaJ.  S.  F.  Crecellus  testified  upon  the 
last  trial  for  tbe  first  time  as  a  witness  for 
plaintiff.  He  Is  shown  to  be  a  graduated  civil 
engineer  of  24  years'  actual  experience,  a 
great  deal  of  whldi  has  had  to  do  with  hy- 
draulic engineering.  He  has  been  and  is  now 
connected  with  tbe  federal  government  in 
ttiat  department  of  work,  and  has  had  exten- 
sive experience  in  the  construction  of  levees 
and  dams  and  In  looking  after  tbe  improve- 
ment of  rivers  and  harbors.  He  went  ui>on 
tbe  grotmd  and  ascertained  the  watershed  of 
Paint  Lick  creek  above  the  bridge,  which  ex- 
tends up  the  creek  for  a  distance  of  about  ^ 
miles,  and  is  practically  that  distance  across 
from  one. side  to  tbe  other.  He  also  ascer- 
tained the  geological  as  well  as  topographi- 
cal condition  of  the  watershed.  He  showed 
from  government  records  that  in  that  vicinity, 
including  the  territory  covered  by  the  water- 
shed, rains  occurring  every  2  or  3  years 
would  produce  a  rainfall  of  an  inch  and  a 
quarter  per  hour,  and  we  find  nothing  In  tbe 
record  to  show  that  tbe  1913  flood  complain- 
ed of  was  any  greater  than  this.  In  fact  the 
calculations  made  by  tlie  alvil  engineers  for 
both  parties  seem  to  be  based  upon  those 
figures.  The  witness  testified  that,  accord- 
ing to  the  rules  for  making  sDCh  calculations 
for  a  maxlmiim  run-off  of  a  rain  of  any 
length  of  duration  producing  a  fall  of  1% 
Inches  per  hour,  Paint  lAck  creek  at  the 
bridge  would  deliver  7,409  cubic  feet  of  water 
per  second,  running  at  the  velocity  of  4.28 
feet  per  second,  which  he  calculated  under 
the  same  mles  that  it  would  travel ;  that  tbe 
number  of  cubic  feet  which  the  area  under 
the  tMrldge,  after  deducting  the  space  occupied 
by  the  extra  piers  and  other  obstructions, 
would  carry  only  6,697  cubic  feet  of  water  per 
second  or  712  cubic  feet  less  than  would  be 
delivered  at  the  bridge  by  recurring  rains  of 
every  2  or  8  yeara  Five  hundred  and  fifty 
feet  above  the  railroad  bridge  be  measured  a 
cross  secti(»  at  the  cteek,  and  foimd  that  at 


that  place  12,017  cubic  feet  of  water  would 
pass  it  per  second  withi;i  the  banks,  which  is 
5,440  cubic  feet  more  than  the  capacity  of  the 
bridge,  according  to  this  witness.  He  further- 
more said  that  tbe  backing  up  of  tbe  water 
above  the  creek  was  caused  by  the  small  area 
of  the  opening  under  the  bridge,  and  that  the 
breaking  of  the  levee  and  consequent  overflow 
were,  according  to  his  opinion,  due  to  the  re- 
duced area  under  the  bridge  and  the  holding 
back  of  (according  to  his  calculation)  712  cu- 
bic feet  of  water  per  second.  The  method  by 
which  the  witness  Crecellus  arrived  at  bis 
calculations,  and  to  which  he  testified,  as  we 
understand  from  the  record  Is  the  same  as  is 
recognized  by  all  engineers,  and  is  accord- 
ing to  the  known  rules  of  that  branch  of  math- 
ematics. 

It  is  insisted  by  the  expert  dvil  engineers 
who  testified  for  the  defendant  that  the  wit- 
ness Crecellus  wrongfully  assumed  some  of 
tbe  factors  entering  Into  his  calculations, 
such  as  "the  coefllclent  of  roughness,"  the 
"wetted  perimeter,"  "tbe  sloping  of  the 
stream,"  and  others  not  necessary  to  mention. 
But  as  these  were  ascertained  from  the  local 
conditions  which  each  engineer  calculated  for 
himself,  this  dispute  raises  an  issue  of  fact 
which  it  is  not  for  this  court  to  determine. 
There  is  abundant  testimony  that  tbe  plain- 
tiff's premises  were  fiooded  when  the  water 
which  had  been  backed  up  from  the  bridge 
broke  over  the  levee  and  was  precipitated  up- 
on the  town  of  Paint  Lick  with  great  sudden- 
ness ;  and,  as  Crecellus  says  that  tbe  back-- 
up condition  of  tbe  water  was  due  to  tbe  de- , 
fectlve  construction  of  tbe  bridge,  it  is  impos- 
sible for  us  to  see  why  this  testimony  did  not 
materially  and  substantially  change  that, 
heard  upon  the  first  trial,  and  therefore  raise 
an  issue  of  fact  material  to  the  case,  and 
which  went  to  the  very  foundation  of  it,  an'd 
which  It  was  eminently  proper  to  submit  to  a 
Jury. 

The  testimony  of  many  of  tbe  other  new 
witnesses  for  plaintiff  heard  upon  the  last 
trial  bore  upon  the  question  as  to  whether 
the  rain  of  1913  was  or  was  not  unusual.  We 
do  not  find  in  the  record  for  what  length  of 
time  that  rain  fell,  but  a  number  of  new  wit- 
nesses living  upon  the  headwater  of  Paint 
Lick  creek  and  tributaries  thereto  above 
the  bridge  testified  that  other  rains  in  the 
years  1905  and  1909  were  not  only  equal  to^the 
1913  rain,  but  even  greater  than  that  one.  It 
was  also  shown  by  other  additional  or  new 
witnesses  that  the  floods  of  1906  and  1909.  aft- 
er getting  below  Paint  Lick  for  a'bout  three 
miles,  were  each  higher  than  the  1913  flood, 
it  being  explained  that  the  latter  flood  for 
that  distance  was  due  to  the  great  precipita- 
tion of  the  water  below  tbe  bridge  when  the 
levee  broke,  letting  it  through,  and  for  the 
distance  of  about  three  miles  below  the  water 
was  high  and  left  its  sign  upon  trees  and 
other  objects.  No  flood  was  ever  produced 
in  tbe  town  of  Paint  lick  tmtil  tbe  one  of 
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191S,  bnt  on  two  occasions  since  then,  both 
In  1915,  the  town  h«^8  been  flooded,  one  of 
which  was  greater  than  the  flood  complained 
of  here.  Each  flood  producing  an  overflow 
In  the  town  has  been  since  the  construction 
of  the  bridge  complained  of.  If  these  wit- 
nesses who  did  not  testify  upon  the  first 
trial  are  to  be  believed,  the  101S  flood  was 
not  an  unusual  or  unprecedented  one,  for 
according  to  their  testimony  such  rains  occur 
every  2  or  3  years.  We  then  have  additional 
testimony  upon  the  last  trial  showing  the 
incapacity  of  the  bridge  to  carry  off  the 
water  which  would  be  brought  to  It  by  a 
maximum  rainfall  in  that  vicinity,  and  tes- 
timony that  such  rains  occur  every  2  or  3 
years,  and  they  cannot  therefore  be  consider- 
ed unusual  or  unprecedented. 

It  is  only  where  there  is  no  conflict  in  the 
testimony  and  there  can  be  no  room  for  dis- 
pute between  reasonable  and  fair  men  as 
to  the  truth  of  the  matter  that  the  court 
should  take  the  decision  of  the  issue  away 
from  the  Jury  by  directing  a  particular  ver- 
dict at  its  hands.  Kentucky  Traction  & 
Terminal  Co.  v.  WUson,  165  Ky.  123,  176  S. 
W.  991;  Nelson  v.  Bladt  Diamond  Mining 
Co.,  167  Ky.  676, 181  S.  W.  341. 

[1, 2]  Where  the  evidence  is  conflicting  and 
reasonable  minds  might  draw  different  con- 
clusions therefrom,  the  court  should  submit 
the  issues  under  appropriate  instructions  to 
the  Jury,  and  its  finding  will  not  be  disturbed 
by  this  court,  although  it  sitting  as  a  Jury 
might  have  reached  a  different  conclusion. 
Louisville  &  I.  R.  Co.  v.  Roemmele,  157  Ky. 
84,  162  S.  W.  647;  O.,  N.  O.  &  T.  P.  R.  Co.  v. 
Goode,  169  Ky.  102,  183  S.  W.  264 ;  Hostetter 
V.  Green,  170  Ky.  119,  185  S.  W.  511;  First 
National  Bank  v.  Stephens  &  Steely,  157  Ky. 
663, 163  S.  W.  1097;  Miller's  Adm'r  v.  Bwing, 
163  Ky.  401,  174  8.  W.  22;  Porgy  v.  Rut- 
ledge,  167  Ky.  182,  180  S.  W.  00;  Interstate 
Coal  Co.  v.  Shelton,  160  Ky,  40,  1(W  S.  W. 
546. 

[3]  Because  of  the  a4ditional  testimony 
Introduced  upon  the  last  trial,  substantially 
strengthening  that  heard  upon  the  first  one, 
and  under  the  doctrine  announced  in  the 
cases  supra,  which  is  firmly  fixed  by  the  rule 
of  practice  prevailing  In  this  Jurisdiction,  we 
are  constrained  to  hold  that  the  court  did 
not  commit  error  in  refusing  to  take  the  case 
from  the  Jury,  and  that  there  was  sufficient 
evidence  to  sustain  its  verdict,  which  ne- 
cessitates our  overruling  the  first  ground 
urged  for  a  reversal. 

In  the  second  complaint  with  reference  to 
giving  and  refusing  instructions,  critldsim  is 
made  of  the  trial  court  in  giving  to  the  Jury 
instructions  Nos.  1  and  2  upon  its  own  motion, 
over  the  objections  and  exceptions  of  the 
defendant,  and  in  refusing  to  give  to  the  Jury 
instructions  A,  B,  and  G  offered  by  it  The 
objection  to  instruction  No.  1  Is  based  solely 
upon  the  idea  of  the  insufficiency  of  the 
evidence  to  authorize  It  No  error  in  the 
phraseology  of  the  instructioa  Is  pointed  out, 


and  inasmuch  as  we  have  already  found 
that  the  evidence  Justified  the  submission 
of  the  issue  to  the  Jury,  the  criticism  of  that 
instruction  is  unavailable. 

[4]  Instruction  Na  2  is  criticized  only  be- 
cause it  treated  the  alleged  cause  of  the  in- 
juries complained  of  as  being  a  permanent 
structure  and  authorized  the  Jury  to  return 
a  sum  in  damages  measured  by — 

"the  difference  between  the  fair  market  value 
of  his  real  property  before  it  became  known  in 
that  locality  tuat  such  a  rainfall  as  could  be 
reasonably  expected  by  prudent  i>ersons  would 
produce  such  overflow,  if  the;  did  produce  them, 
and  the  fair  vendible  value  of  his  property  im- 
mediately after  such  information  was  geueral- 
ly  prevalent  in  that  locality,  if  it  was  bo,  not 
to  exceed  the  amount  claimed  in  the  petition," 
etc. 

It  is  not  disputed  but  that  the  criterion  for 
measuring  the  damages  if  the  complained  of 
obstruction  was  permanent,  as  contained  In 
that  instruction,  is  the  correct  one,  but  it 
is  insisted  that  under  the  rule  laid  down  in 
the  cases  of  M.,  H.  &  E.  R.  Co.  v.  Graham. 
147  Ky.  606,  144  S.  W.  737,  M.,  H.  &  E.  R.  Co. 
V.  Thomas,  148  Ky.  131,  146  S.  W.  33,  L.  & 
N.  R.  R,  Co.  V.  Wlhitsell,  125  Ky.  433,  101  S. 
W.  334,  I.  C.  R.  R.  Co.  V.  Haynee,  122  S.  W. 
211,  and  L.  H.  &  St.  L.  Ry.  Co.  v.  Roberts,  144 
Ky.  820, 139  S.  W.  1073,  that  the  court  should 
have  submitted  to  the  Jury  whether  the  ob- 
struction was  permanent  or  only  temporary, 
and,  if  permanent,  to  find  the  damages  ac- 
cording to  the  rule  stated  in  instruction  No. 
2,  but,  if  temporary,  to  confine  the  damages  to 
a  sum  representing  the  diminution,  If  any,  in 
the  value  of  the  use  of  the  real  property  from 
the  time  of  the  fiood  to  the  filing  of  the  suit, 
which,  under  the  rule  announced  by  the  cases. 
supra,  is  the  correct  measurement  of  the 
damages  where  the  complained  of  obstruction 
is  temporary. 

[6]  The  cases  last  dted,  together  with  oth- 
ers from  this  court,  define  a  temporary  ob- 
struction or  nuisance  to  be  one  that  may  be 
readily  remedied,  removed,  or  abated  at  a 
reasonable  expense ;  and,  where  the  nuisance 
is  of  that  nature,  r^ieated  recoveries  may  be 
had  for  each  recurring  injury;  but  where 
the  obstruction  Is  permanent,  the  recovery 
must  be  "once  for  all,"  and  the  action  must 
be  brou^t  within  the  statutory  period  of 
limitation  after  the  first  injury.  The  gen- 
eral rules  governing  courts  in  the  trial  of  ac- 
tions similar  to  this  as  Just  outlined  are  well 
understood,  and  are  applicable  in  this  state 
where  the  facts  require  it;  but,  in  order  for 
a  litigant  to  be  entitled  to  Insist  upon  an 
observance  of  those  rules  by  the  trial  court, 
there  must  be  a  presentation  or  lnslst«ice 
made  in  the  case  of  some  character,  either 
by  pleading  or  by  evidence,  of  the  issue  npm 
the  question  of  the  nuisance  being  permanoit 
or  only  temporary.  If  the  case  is  treated  by 
the  parties  and  tiled  out  upon  the  theory  Uiat 
the  obstruction  is  in  its  nature  tiw  one  or  the 
other  (permanent  or  temporary)  It  will  be 
treated  by  the  court  when  It  comes  to  Instruct 
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QiB  Jary  as  being  of  that  nature  wbUb  the 
parties  throaghout  the  trial  considered  it.  C. 
&  O.  Bj-.  Ck).  y.  Stein,  142  Ky.  515,  134  S.  W. 
1169;  M.,  H.  &  ES.  B.  Co.  v.  Wiar,  144  Ky.  206, 
138  S.  W.  265;  C.  &  O.  ▼.  Bobbins,  164  Ky. 
387,  167  S.  W.  908.  Illustrating  this  point 
of  practice,  this  court  in  the  Stein  Case,  su- 
pra, said: 

"It  often  happens  in  cases  like  this  that  it  is 
difficult  to  determine  with  reasonable  certainty 
whether  the  acta  complained  of  are  permanent 
or  temporary  in  their  nature,  and  when  there 
is  doubt  upon  this  question  we  have  adopted 
the  rule  of  leaving  it  to  the  parties  to  the'  liti- 
gation to  determine  by  the  character  of  suit 
they  bring  and  the  proceedings  thereunder 
whether  or  not  the  thing  complained  of  shall  be 
treated  as  permanent  or  temporary.  In  other 
words,  where  the  nature  of  the  improvement  is 
in  doubt,  and  the  parties  treat  it  as  permanent, 
we  will  not  interfere  with  their  conclusion;  and 
so,  if  they  treat  it  as  temporary.  City  of  Madi- 
sonville  v.  Hardman  [92  S.  W.  930]  20  Ky. 
{Law  Bep.]  263;  Board  of  Park  Com.  y.  Dona- 
hue. 140  Ky.  502  [131  S.  W.  285];  LouisyiUe 
&  Nashville  B.  B.  Co.  v.  WhitseU,  126  Ky.  433 
[101  S.  W.  334]." 

In  this  case  both  under  the  pleadings  and 
the  evidence  the  nuisance  was  treated  by  the 
parties  as  being  permanent  In  Its  nature. 
There  were  no  exceptions  (though  objections 
^vtere  made)  to  the  testimony  given  by  plain- 
tiff as  to  the  extent  of  bis  damages  under 
the  rule  measuring  them  where  the  nuisance 
Is  permanent,  and  no  testimony  offered  by 
defendant  or  sought  to  be  elicited  by  cross- 
examination  as  to  the  extent  of  the  damages 
under  the  rule  when  the  obstruction  is  tem- 
porary, and  It  Is  plainly  a  case  there  thf 
parties  throughout  the  trial  considered  and 
treated  the  matter  as  though  the  nuisance 
was  permanent,  and  it  was  therefore  too 
late  to  raise  the  question  for  the  first  time 
■when  it  became  necessary  to  Instruct  the 
jury,  which  was  after  the  evidence  was  heard 
and  the  case  closed.  Besides,  it  Is  extremely 
-doubtful  but  that,  the  court  In  this  case 
would  have  been  Justified  in  assuming  that 
the  complained  of  nuisance  was  permanent, 
for  It  is  only  In  cases  where  a  doubt  exists 
in  the  mind  of  the  court  that  the  issue  as 
to  the  character  of  the  nuisance  (whether 
t^nporary  or  permanent)  should  be  submit- 
ted to  the  Jury.  We  have  here  a  steel  bridge 
with  concrete  piers,  and  it  would  seem  that 
If  it  were  possible  to  create  a  permanent 
structure  by  artificial  means  the  one  in  this 
case  would  undoubtedly  be  such.  But,  how- 
ever that  may  be,  under  the  rule  laid  down 
in  the  Stein  Case  and  others,  we  do  not  thlnlE 
the  court  erred  In  the  matters  complained  of. 

[I]  Instruction  A  offered  by  the  defend- 
ant, was  fully  covered  by  instruction  No.  1, 
given  by  the  court,  which  instruction  No.  1 
fclso  confined  the  damages  to  plaintiff's  prop- 
erty to  Its  market  value,  with  the  proper 
qualifications.  Just  before  and  immediately 
after  the  flood,  which  feature  of  that  Instruc- 
tion protected  defendant's  rights  as  complete- 
ly as  was  Intended  by  Instruction  B,  offered 
by  it.    So  that  we  do  not  find  tliat  defend- 


ant's rights  were  prejudiced  by  the  court  re- 
fusing to  give  either  of  the  instructions  of- 
fered by  the  defendant,  n^or  do  we  find  any 
ecror  In  the  instructions  which  the  court 
gave. 

[7,  8]  Under  the  tliird  and  last  objection 
made  to  the  Judgment  It  is  tnsisted  that  the 
court  erred  to  tlie  prejudice  of  defendant  in 
permitting  plaintiff's  expert  witnesses  to  tes- 
tify to  and  give  as  their  opinion  Uiat  Paint 
Lick  creek  would  have  taken  care  of  the  wa- 
ter at  the  time  complained  of  without  creat- 
ing a  flood  but  for  the  obstructions  growing 
out  of  the  construction  of  the  bridge,  which 
were  produced,  not  only  from  physical  ot>- 
structlons  put  into  the  channel  of  the  creek, 
reducing  its  carrying  capacity,  but  I>ecause 
of  such  reduction  and  consequent  impeding 
of  the  flow.  Islands,  sand  bars,  and  other  ob- 
structions were  caused  to  form  in  the  t)ed  of 
the  creek ;  it  being  explained  In  the  evidence 
that  the  backing  up  of  the  water  had  a 
tendency  to  create  such  formations.  To  un- 
dertake to  differentiate  between  when  opin- 
ion evidence  giveif  by  an  expert  is  admissi- 
ble, and  when  not  would  require  the  writing 
of  a  book,  which  we  wiU  not  attempt  here. 
Generally  speaking,  "As  to  conclusions  upon 
matters  within  the  scope  of  common  knowl- 
edge and  experience,  the  Jury  is  a  tribunal 
well  fitted  to  perform  this  task."  11  B.  C.  L. 
p.  565.  Where  the  matters  concerning  which 
the  opinion  is  sought  are  those  of  common 
iutowledge  and  experience,  it  is  Improper  for 
the  witness  to  Invade  the  province  of  the 
Jury  and  give  his  opinion  concerning  them, 
but.  It  Is  furthermore  the  law  that : 

"It  is  evident  that  deductions  from  otMerved 
facts  must  often  be  necessary,  which  re(|ulre 
scientific  or  specialized  Imowleoge  or  experience 
and  for  which  the  general  common  sense  and 
practical  experience  of  the  jury  are  inadequate^" 
11  B  C.  L.  572. 

The  editor  of  the  work  from  which  we 
have  quoted  follows  the  last  excerpt  with 
UlustraUcms,  and  on  page  573  says: 

"From  such  situations  arises  the  necessity  of 
admitting  in  evidencn  the  opinion  of  experts." 

The  rule  Just  adverted  to  has  been  adopted 
and  applied  by  this  court,  as  will  be  seen 
from  its  opinion  In  the  case  of  .SItna  Life 
Insurance  Co.  v.  Bethel,  140  Ky.  609,  131  S. 
W.  523,  wherein  upon  the  point  under  con- 
sideration it  1b  said: 

"It  is  permissible  in  the  examination  of  a  wit- 
ness introduced  as  an  expert  to  submit  a  hypo- 
thetical question  and  ask  his  opinion  thereon; 
or,  if  the  witness  has  personal  knowledge  of 
the  matter  he  is  inquired  of  concerning,  he  may 
give  his  opinion  based  on  such  knowledge.  But 
the  question  should  not  be  put  In  such  form  as 
to  make  the  answer  the  conclusion  of  the  wit- 
ness, instead  of  his  opinion.  It  is  the  office  of 
the  expert  to  express  an  opinion  and  the  prov- 
ince of  the  jury  to  draw  its  own  conclusions 
from  the  opinion,  so  expressed." 

The  expert  witnesses  in  this  case  were  not 
giving  their  opinion  altogether  hypothetlcal- 
ly.  They  each  had  "personal  Imowledge  of 
the  matter"  about  whldi  they  were  being 
Inquired.    Q3i«y  had  been  on  the  ground  and 
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made  a  gnrvey  and  complete  inspection,  and 
it  was  proper  to  permit  them  to  give  tbetr 
opinion  upon  the  subject-matter  about  which 
they  testified.  Id  doing  so  they  not  only 
placed  before  the  Jury  their  opinions,  but 
the  facts  ui>on  which  they  were  based,  and 
we  cannot  agree  with  counsel  that  the  court 
erred  in  this  particular.  Nor  do  we  find  any 
objection  to  the  testimony  because  a  ques- 
tion propounded  assumed  the  existence  of 
matters  for  which  no  recovery  could  be  had. 
When  the  alleged  objectionable  question  Is 
examined,  it  will  be  found  confining  the  in- 
quiry to  the  damage  directly  done  by  the 
construction  of  the  new  brld);e,  or  that  which 
was  liable  to  be  consequentially  produced 
because  of  the  way  and  manner  in  which  It 
was  constructed. 

We  are  a&ked  by  appellee  to  review  the 
ruling  of  the  court  In  declining  to  give  to 
the  Jury  certain  instructions  offered  by  him, 
but  under  the  condition  of  the  record  the 
question  Is  not  presented  in  the  way  to  make 
what  we  might  say  upon,  that  subject  bind- 
ing. It  would  be  mere  dictum,  and  we  con- 
sequently decline  the  request,  and  the  ques'- 
tion  is  not  to  be  considered  aa  settled  by  this 
opinion. 

Upon  the  whole  case  we  find  no  error  prej- 
udicial to  the  substantial  rights  of  the  de- 
fendant, and  the  Judgment  is  therefore  af- 
firmed. 


KINO  T.  McMAHAN. 

(Court  of  Appeals  of  Kentucky.     March  1| 
1918.) 

1.  BtBcrioNS    «=»181—Baixot8— Marking. 

Kj.  Bt  !  1471,  after  proviamg  for  the  cast- 
ing of  a  ballot  for  all  the  party  candidates  by 
placing  a  cross  mark  (X)  in  the  large  square, 
embracinK  the  device  of  such  party,  declares 
that  nothine  shall  prevent  a  voter  from  voting 
for  any  qualified  person  other  than  those  whose 
names  are  printed  on  the  ballot,  for  any  office 
to  be  filled,  by  writing  in  under  the  designation 
of  such  office  the  name  of  such  person  and 
placing  to  the  right  of  such  name  a  cross  mark 
(X).  Contestant's  name,  which  did  not  appear, 
was  written  in  on  ballot,  but  no  stencU  (X) 
mark  was  placed  opposite  thereto.  BeUt  that 
such  ballot  cannot  be  counted  for  contestant; 
the  statute  requiring  not  onlv  the  writing  of 
the  name,  but  the  placing  of  the  stencil  (X) 
mark  opposite  thereto. 

2.  Emotions    «=»168(2)  —  Candidatbb  —  Bf- 

1X07  OF  PLACINQ  NaUK  on  BAU.OT. 

Ky.  St.  I  1453,  which  was  enacted  in  1900 
(Laws  1900  [Kx.  Sess.]  c.  3),  declares  that,  if 
any  political  party  entitled  to  nomination  by 
convention  shall  in  any  case  fail  to  do  so,  the 
names  of  all  nominees  by  petition  for  any  of- 
fice, who  shall  be  designated  in  any  petition  as 
members  of  and  candidates  of  such  party,  shall 
be  printed  under  the  party  device  and  title  on 
the  ballots  as  if  nominated  by  convention.  Pri- 
mary Election  Law  of  1912  (Laws  1912,  c.  7), 
as  amended  in  1014  (Laws  1914,  c.  83),  and 
which  is  now  embraced  in  section  1050,  Ky.  St. 
1915,  declares  in  subsection  1  that  all  candi- 
dates for  elective  offices  to  be  voted  for  in  any 
general  election  shall  be  nominated  by  primary 
election,  or  by  certificates  of  nomination,  signed 


and  filed  as  provided ;  subaection  3  except*  can- 
didates at  certain  special  elections  to  fill  va- 
cancies^  providing  that  nominations  may  ba 
made  m  such  manner  as  may  be  determined 
by  the  governing  authorities  of  the  political 
party  in  the  territory  in  which  the  election  is 
held;  while  subsection  5  provides  that  a  politi- 
cal party  shall  nominate  all  its  caudidates  for 
elective  offices  to  be  voted  for  at  the  neit  suc- 
ceeding general  election  at  the  primary  elec- 
tion provided  for,  and  not  otherwise,  but  that, 
when  a  vacancy  occurs  after  any  nomination, 
by  death  or  otherwise,  the  governing  authority 
of  such  party  may  provide  for  filling  such  va- 
cancies, and  may  maae  nominations.  Held,  that 
the  "Primary  Election  Law  impliedly  repealed 
section  1463,  and  hence,  where  there  was  no 
nomination  for  justice  of  the  peace,  a  candidate 
for  that  office  cannot  without  any  action  by  the 
governing  authorities  of  the  party,  have  his 
name  placed  by  petition  on  the  ballot  as  a  party 
candidate,  for  a  candidate  so  nominated  is  only 
an  independent  candidate,  hence  where  the  name 
of  such  a  candidate  was  printed  on  the  ballot  as 
a  party  candidate,  votes  marked  with  a  stencil 
(XT)  mark  in  the  party's  square  cannot  be  count- 
ed for  him. 

8.  Elections  «=»181  —  Votes  —  Countiso 
Ballots. 
Where,  on  petition  and  without  authority, 
a  candidate's  name  was  printed  on  the  ballot, 
as  a  party  candidate,  and  voters  placed  a  sten- 
cil (X)  mark  after  bis  name  as  printed,  such 
ballots  cannot  be  counted  for  him,  as  Ky.  St. 
S  1471,  authorizing  voters  to  cast  ballots  for 
any  qualified  person  whose  name  is  not  on  the 
ballot,  requires  the  voters  to  write  in  the  name 
of  such  person,  and  to  place  a  cross-mark  (X) 
following  his  name. 

Appeal  from  Circuit  Court,  Trimble  County. 

Eilectlon  contelst  by  D.  H.  King  against  0. 
B.  McMahan.  From  a  Judgment  for  the  con- 
testee,  contestant  api>eal8,  Reversed,  with  in- 
structions. 

J<Aa  W.  Barnes,  of  Bedford,  and  Moody  d; 
Barbour,  of  New  Castle,  for  appellant 
Charles  Carroll,  of  Louisville,  for  appellee. 

MILLEfRk  J.  At  the  geheral  election  held 
on  November  6,  1017,  the  appellant,  E.  H. 
King,  and  the  appellee,  C.  B.  McMahan.  were 
candidates  for  Justice  of  the  peace  In  magis- 
terial district  No.  1,  in  Trimble  c«Hint.v. 
King's  name  was  not  printed  on  the  official 
ballot  The  votes  for  him  were  cast  by  voter* 
writing  King's  name  in  the  blank  space  left 
upon  the  ballot  for  that  purpose.  McMahan 
was  not  nominated  by  any  party  at  the  Au- 
gust primary  election,  ot  1^  the  governing  ao- 
tborlly  of  any  party.  But  a  petition  signed 
by  24  D^nocratlc  voters  and  1  Republican 
voter  of  the  magisterial  district  was  present- 
ed by  them  to  the  clerk  of  the  Trimble  county 
court  with  the  verbal  request  that  McMahan's 
name  be  printed  upon  the  official  ballot  under 
the  Democratic  emblem;  and  it  was  so  print- 
ed by  the  clerk.  The  petition,  omitting  the 
signatures,  reads  as  follows: 

"We,  the  undersigned,  residents  ot  and  legal 
voters  in  the  Milton-Trout  magisterial  district, 
known  as  magisterial  district  No.  1  in  Trimble 
county,  Ky.,  hereby  petition  O.  S.  Joyce,  clerk 
of  the  Trimble  county,  Ky.,  court,  to  place  the 
name  of  C.  B.  McMahan  on  the  regular  No- 
vember,  1917,   election  baUot  as  a  candidal* 
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for  the  oBce  of  loBtioe  of  the  peace  for  magis- 
terial district  No.  1,  embracing  Milton,  East 
Million,  and  Tront  TOting  precincts." 

The  election  oflBcerB  certified  to  the  county 
board  of  election  commissioners  that  King 
bad  received  13  votes  and  that  McMahan  had 
received  US  votes;  and,  the  Section  commis- 
sioners having  canvassed  the  returns  as 
made,  they  gave  McMalian  a  certificate  of 
election,  whereupcm  King  filed  this  contest. 
There  Is  no  dispute  about  the  facts,  which  are 
shown  by  a  stipulation  of  the  parties. 

In  addition  to  the  facts  above  stated,  it  is 
agreed  that  .thq  McMahan  petition  was  not 
filed  by  McMahan ;  that  the  petition  was  filed 
and  the  request  for  the  clerk  to  put  his  name 
on  the  ballot  was  not  made  by  MoMahan,  but 
by  one  or  more  of  the  petitioners,  but  with 
the  knowledge,  approval,  and  consent  of  Mc- 
Mahan; that  the  clerk  did  not  publish  or 
give  any  public  notice  of  the  tact  that  Mc- 
Mahan's  name  had  been  placed  on  the  ballot 
and  under  the  Democratic  emblem,  and  that 
said  fact  was  not  known  generally  to  the  vo- 
ters of  the  district ;  that  a  number  of  voters 
who  voted  the  Democratic  ticket  did  so  with- 
out knowing  that  McMahan's  name  was  on 
the  ballot  or  under  the  Democratic  emblem; 
that  there  were  about  400  Democratic  voters 
in  the  magisterial  district,  and  that  only  131 
votes  were  polled  in  the  election  in  question ; 
that  25  of  the  petitioners  lived  in  Trout  pre- 
cinct, McMahan's  home  precinct;  that  Mc- 
Mahan was  and  has  always  been  a  consistent 
Democrat,  advocating  the  principles  of  that 
party  and  supporting  its  candidates,  and  was 
therefore  eligible  to  be  a  Democratic  candi- 
date and  nominee  for  Justice  of  the  peace; 
that  the  Democratic  Judge  at  Trout  precinct 
notified  all  the  voters,  as  they  voted,  that 
McMahan's  name  was  on  the  ballot  and  under 
the  Democratic  emblem,  and  that  King  also 
was  a  candidate,  and  that,  U  the  voter  de- 
sired to  vote  for  King,  he  should  write  his 
name  upon  the  ballot. 

From  an  Insiiection  of  the  ballots  it  is  fur- 
ther agreed  that  McMahan's  name  wasprinted 
In  the  column  of  names  under  the  Democratic 
emblem ;  that  on  15  of  the  ballots  so  printed 
the  stencil  (X)  mark  was  placed  in  the  square 
to  the  right  of  McMahan's  name;  that  on 
2  of  the  15  ballots  the  stencil  (X)  mark  was 
placed  opposite  the  name  of  every  candidate 
In  the  Democratic  column,  and  on  one  of  said 
15  ballots  the  stencil  (X)  mark  was  placed 
opposite  five  of  the  names  in  the  Democratic 
coluuin,  including  McMahan's  naiue;  and 
that  on  100  other  ballots  the  stencil  (X)  mark 
was  placed  in  the  circle  and  under  the  em- 
blem immediately  over  the  Democratic  col- 
umn, and  not  opposite  the  name  of  any  can- 
didate in  the  column. 

It  is  further  agreed  that  on  8  of  the  ballots 
the  name  of  "D.  H."  King  was  written  in  the 
blank  space  left  for  the  name  of  the  candi- 
dates for  Justice  of  the  peace,  and  that  the 
stencil  (X)  mark  was  placed  in  the  square 


opposite  D.  H.  King's  name ;  that  on  5  other 
ballots  the  name  of  "Dan"  King  was  written 
in  the  blank  apace  left  for  the  name  of  the 
candidates  for  Justice  of  the  peace,  and  the 
stencil  (X)  mark  was  placed  in  the  square 
opposite  that  name ;  and  that  on  5  other  bal- 
lots the  name  of  D.  H.  King  was  written,  but 
no  stencil  mark  of  any  kind  was  placed  op- 
posite either  of  said  five  names,  nor  was  any 
other  mark  so  placed. 

McMahan  contended  below,  and  renews  his 
contention  here  by  a  crosspappeal,  that  the 
circuit  court  erred  in  counting  for  D.  H.  King 
the  ballots  that  were  cast  for  "Dan"  King, 
and  that  the  100  ballots  in  which  the  voter 
placed  the  stencil  (X)  mark  under  the  Dem- 
ocratic emblem  without  doing  more  should 
have  been  counted  for  McMahan,  thus  giving 
him  an  aggregate  of  115  votes,  while  King 
insists  that  none  of  the  100  straight  ballots 
should  be  counted  for  McMahan,  and  that 
the  five  ballots  upon  which  the  name  of  D.  H. 
King  was  written  merely,  and  which  bore  no 
stencil  or  other  mark  opposite  the  name, 
should  be  counted  for  appellant,  thus  raising 
his  total  vote  to  18  as  against  McMahan's  15. 
King  also  contends  that  McMahan  is  not  en- 
titled to  any  of  the  15  votes  counted  for  him, 
for  the  reason  that  his  name  was  illegally 
printed  upon  the  ballot,  and  had  not  been 
written  thereon  by  the  voter  as  required  by 
the  statute. 

Speaking  in  general  terms,  the  circuit  court 
restricted  the  claims  of  both  candidates  to 
those  ballots  on  which  the  stencil  (X)  mark 
had  been  placed  opposite  the  candidate's 
name,  treating,  however,  "D.  H."  King  and 
"Dan"  King  as  the  same  person  or  candidate. 
It  rejected  King's  claim  to  count  those  bal- 
lots upon  wlilch  his  name  was  written,  but 
contained  no  stencil  (X)  mark  i^posite  there- 
to, and  it  rejected  McMahan's  claim  to  count 
the  100  ballots  on  which  the  voters  had 
placed  the  stencil  (X)  mark  under  the  Demo- 
cratic emblem  at  the  head  of  the  column,  al- 
though McMahan's  name  was  printed  In  that 
colmnn. 

The  circuit  court  therefore  rejected  Mc- 
Mahan's claim  to  the  100  straight  ballots 
claimed  by  him,  leaving  his  vote  at  15 ;  and  it 
also  rejected  King's  claim  to  the  5  votes 
which  bore  no  stencil  (X)  mark,  thus  reducing 
his  vote  to  13,  and  leaving  McMahan  with  a 
majority  of  2  votes.    King  appeals. 

It  will  thus  be  seen  the  questions  to  be  de- 
termined are:  (1)  King's  right  to  have  count- 
ed for  him  the  6  ballots  upon  which  his  name 
was  written,  but  which  contained  no  stencil 
(X)  mark  opposite  his  name ;  (2)  McMahan's 
right  to  have  counted  for  him  the  100  straight 
ballots  In  which  the  only  designation  by  sten- 
cil (X)  mark  was  under  the  Democratic  em- 
blem at  the  head  of  the  column;  and  (3) 
MoMahan's  right  to  have  counted  for  him  the 
15  ballots  in  which  the  stencil  (X)  mark  was 
placed  opposite  his  printed  name. 

[1  ]  1.  Taking  up  first  King's  claim  to  count 
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the  five  rejected  ballots  on  which  the  name 
of  D.  H.  King  was  written,  but  without  any 
stencil  (X)  mark  opposite  thereto,  it  will  be 
observed  that  section  1471  of  the  Kentucky 
Statutes  spedflcally  provides  the  manner  of 
voting  generally,  as  well  as  the  manner  of 
voting  for  a  person  whose  name  is  not  printed 
on  the  ballot.  The  pertinent  portion  of  that 
statute  reads  as  follows: 

"On  receipt  of  his  ballot  the  elector  shall 
forthwith,  and  without  leaving  the  room,  retire 
alone  to  one  of  the  voting  booths,  as  provided, 
and  shall  prepare  his  ballot  by  marking  in  the 
appropriate  square  a  cross  mark  (X)  immediate- 
ly following  the  name  of  the  candidate  of  his 
choice  for  such  office  to  be  filled,  and  in  case  of 
a  question  submitted  to  the  vote  of  the  people, 
by  marking  in  the  appropriate  square  a  cross 
mark  (X)  against  the  answer  which  he  desires 
to  give.  Should  any  elector  desire  to  vote  for 
each  and  every  candidate  of  one  party,  he  shall 
make  a  cross  mark  (X)  in  the  large  square  em- 
bracing the  device  and  preceding  the  title  un- 
der which  the  candidates  of  said  party  are 
printed,  and  the  vote  shall  then  be  counted  for 
all  the  candidates  under  that  title:  Provided, 
however,  that  if  a  cross  mark  (X)  be  made  in 
the  large  square  including  the  device  of  such 
party,  and  a  cross  mark  be  also  marked  in  the 
square  after  the  name  of  one  or  more  candidates 
of  a  different  party  or  parties,  the  vote  shall 
be  counted  for  the  candidates  so  marked,  and 
not  for  the  candidates  for  the  same  office  of  the 
party  so  marked ;  but  the  vote  shall  be  counted 
for  the  other  candidates  under  such  party  name 
or  designation.  If  the  elector  mark  more  names 
than  there  are  persons  to  be  elected  to  an  office, 
or  if,  for  any  reason,  it  is  impossible  to  deter- 
mine the  voter's  choice  for  an  office  to  be  filled, 
his  ballot  shall  not  be  counted  for  such  office. 
No  ballot  shall  be  rejected  for  any  technical 
error  which  does  not  make  it  impossible  to  de- 
termine the  voter's  choice.  .  Nothing  in  this 
law  contained  shall  be  so  construed  as  to  pre- 
vent a  voter  from  voting  for  any  qualified  per- 
son other  than  those  whose  names  are  printed 
on  the  ballots  for  any  office  to  be  filled,  by 
writing  with  black  lead  pencil,  under  the  desig- 
nation of  the  office,  the  name  <^  such  person  and 
placing  to  the  right  of  such  name  a  (X)  mark. 
All  marking  upon  the  ballots  shall  be  made 
with  black  ink  stencil.  There  shall  be  kept  in 
each  booth  the  necessary  stencils  and  pencils, 
to  be  securely  fastened  fav  a  string  or  cord  of 
sufficient  length  to  enable  voters  to  use  the 
same." 

The  statute  thus  provides  for  every  x>o8sl- 
ble  method  of  exercising  the  franchise  that 
the  voter  may  select ;  but  It  will  be  observed 
that  In  every  Instance,  whether  It  be  by  put- 
ting the  stencil  (X)  mark  under  the  party  em- 
blem, or  opposite  the  candidate's  name,  or  by 
a  combination  of  the  two  methods,  the  stencil 
(X)  mark  must  be  used  to  Indicate  the  inten- 
tion of  the  vot^r.  That  duty  is  Imposed  upon 
the  voter,  and  If  he  falls  to  indicate  his  in- 
tention by  using  the  stencil  (X)  mark,  he  does 
so  at  his  peril.  Usually  the  dispute  over  the 
count  of  contested  ballots  arises  from  the 
manner  in  which  the  voter  has  used  the  sten- 
cil cross  mark,  the  dlfflctilty  being  to  deter- 
mine his  Intention  from  that  act.  But  it  Is 
plain  from  the  several  provisions  of  the  stat- 
ute that,  unless  the  voter  does  use  the  stencil 
cross  mark,  he  has  not  expressed  his  inten- 
tion of  voting  for  any  person. 

In  Hardin  t.  Cress,  113  Ky.  734,  68  8.  W. 


1090,  24  Ky.  Law  Rep.  613,  this  court  quoted 
with  approval  section  724  from  McCrary  on 
Elections,  as  follows: 

"The  weight  of  authority  is  clearly  in  fa- 
vor of  holding  the  voter,  on  the  one  hand,  to  a 
strict  performance  of  those  things  which  the 
law  requires  of  bim,  and,  on  the  other,  of  re- 
lieving him  from  the  consequence  of  a  failure 
on  the  part  of  the  election  officers  to  perform 
their  duties  according  to  the  letter  of  the  stat- 
ute where  such  failure  lias  not  prevented  a 
fair  election.  The  justice  of  this  rule  is  appar- 
ent, and  it  may  be  said  to  be  the  underlying 
principle  to  be  applied  in  determining  this  ques- 
tion. The  requirements  of  the  law  upon  the 
elector  are  in  the  interest  of  pure  elections,  and 
should  be  complied  with  at  least  in  substance; 
but  to  disfranchise  the  voter  because  of  the 
mistakes  or  omissions  of  election  officers  would 
lie  to  put  him  entirely  at  the  mercy  of  poUticai 
manipulators.  The  performance  by  the  elec- 
tion officers  of  the  duties  imposed  upon  them 
can  be  reasonably  well  secured  by  providing  a 
penalty  for  failure  to  do  so." 

Again,  in  Bates  v.  Grumbaugh,  114  Ky.  461 
71  S.  W.  75,  24  Ky.  Iaw  Rep.  1205,  this  court 
quoted  with  approval  the  following  language 
from  Moyer  v.  Van  De  Vanter,  12  Wash.  377, 
41  Pac.  00,  29  L.  R.  A.  672,  60  Am.  St  Rep. 
900: 

"There  is  good  ground  for  recognizing  a  dis- 
tinction between  the  obligations  placed  upon  the 
individual  voter  and  those  matters  which  relate 
to  the  duties  of  election  officers.  •  •  •  The 
individnal  voter  may  well  be  called  upon  to  see 
that  the  requirements  of  the  law  applying  to 
himself  are  complied  with  l>efore  casting  hit 
ballot;  and,  if  he  should  willfully  or  carelessly 
violate  the  same,  there  would  be  no  hardship 
or  injustice  in  depriving  him  of  his  vote;  but, 
if,  on  the  other  hand,  he  should  in  good  faith 
comply  with  the  law  upon  his  part,  it  would  be 
a  great  hardship  were  he  deprived  of  his  bal- 
lot through  some  fault  or  mistake  of  an  election 
officer  in  failing  to  comply  with  a  provision  of 
tlie  law  over  which  the  voter  had  no  control.  It 
is  also  a  question  in  which  the  public  has  a  di- 
rect and  important  interest,  for  the  loss  of  such 
vote  may  have  a  controlling  effect  upon  a  jmblic 
matter.'*^ 

This  rule  is  stated  in  9  R.  O.  U  1129,  as  toi- 
lows: 

"It  is  customary  in  modem  statutes  to  pro- 
vide in  detail  not  only  for  the  form  of  the 
ballot,  but  also  for  the  manner  in  which  the 
ballot  shall  be  marked  both  by  the  election  of- 
ficers and  by  the  electors.  Such  laws  have 
generally  been  upheld  by  the  courts  unless  their 
provisions  were  such  as  to  interfere  with  the 
rights  of  the  voters.  The  rules  governing  the 
two  propositions  are  slightly  different  in  their 
application,  it  being  possible  that  more  liberal- 
ity is  evidenced  in  cases  where  the  failure  to 
comply  with  the  law  is  the  fault  of  the  election 
officers,  without  fault  on  the  part  of  the  elector 
himself,  than  is  evidenced  when  the  mistake  w 
irregularity  is  attributable  to  the  elector." 

Again,  on  page  1131  of  the  same  work,  it  Is 
further  said: 

"It  should  be  remembered,  however,  that  stat- 
utory provision's  as  to  the  marking  of  ballots 
are  in  their  nature  mandatory.  And  it  is  with- 
in the  power  of  the  Legislature  to  prescribe  rea- 
sonable regulations  which  the  voter  must  fol- 
low in  preparing  his  ballot,  and  therefore,  where 
the  statute  specifies  particularly  the  manner  in 
which  the  ballot  shall  be  marked,  those  marked 
as  provided  by  statute  must  l>e  counted,  and 
there  is '  no  authority  for  counting  any  which 
are  not  so  marked;  it  being  held  that  whether 
a  ballot   should  be   coimted   does   not   depend 
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solely  on  the  pover  to  aseertaia  and  declare  the 
choice  o{  the  voter,  but  also  on  the  expression 
of  that  choice  in  the  manner  provided  by  the 
statute." 

The  view  that  the  voter  must  do  both 
acts — write  the  name  of  the  candidate  and 
stamp  the  cross  mark  opposite  bis  name 
whenever  he  desires  to  vote  for  a  man  whose 
name  is  not  upon  the  official  ballot — ^was 
clearly  stated  in  Edwards  v.  Loy,  118  Ky. 
748,  68  8.  W.  1091,  24  Ky.  Law  Rep.  645. 
In  that  case  B^dwards  received  42  votes  for 
sheriff.  The  name  of  Loy,  his  opp<»ent,  was 
not  printed  upon  the  official  ballot;  but,  be- 
fore handing  the  ballot  to  the  voters,  the 
clerk  of  the  election  wrote  Ley's  name  in  ink 
in  the  blank  space  left  on  the  ballot  for  the 
office  of  sheriff,  and  several  hundred  voters 
received  the  ballots  thus  supplemented,  and 
stamped  the  cross  under  the  emblem  at  the 
top  of  the  column  c<»itaining  names  of  can- 
didates for  county  officers  in  which  Loy's 
name  had  been  written  by  the  clerk.  But 
no  cross  mark  was  made  in  the  square  op- 
posite lyoy's  name  thus  written  by  the  clerk, 
and  no  voter  asked  the  clerk  to  write  Loy's 
name  on  the  ballot  In  determining  wheth- 
er these  ballots  should  be  connted  for  Loy, 
the  court  said : 

"The  ballots  which  were  counted  for  Loy  were 
not  voted  for  him.  The  derk  of  election  was 
not  autborized  to  write  his  name  upon  tUem. 
As  Loy's  name  had  not  been  printed  on  the 
official  balllot  as  a  candidate  for  sheriff,  the 
voter  who  desired  to  vote  for  him  for  the  office 
of  sheriff  was  authorized  to  write  his  name  in 
the  blank  space  left  for  that  jjUTpose,  and  stamp 
a  cross  in  the  square  opposite  his  name,  and 
when  he  had  done  so,  and  deposited  the  ballot 
in  the  ballot  box,  it  could  then  have  been 
counted  for  him.  Secti(m  1471,  Kentucky  Stat- 
utes. The  voters  neither  wrote  the  name  of 
Loy  on  the  ballot  nor  stamped  in  the  square 
opposite  the  name  after  one  had  been  written. 
Such  ballots  were  not  voted  for  Loy,  and  should 
not  have  been  counted  for  him.  It  follows  from 
this  coDclusi<m  that  Loy  did  not  receive  any 
votes  at  that  election  for  the  office  of  sheriff. 
Tlie  election  officers  in  their  returns  should  not 
have  certified  any  votes  for  him.  While  Ed- 
wards received  but  a  few  votes,  still  they  were 
the  only  ones  cast  for  any  one  at  that  dection. 
•  •  •  The  42  votes  whfdi  he  received  entitled 
him  to  the  office,  as  much  as  he  would  have 
been  liad  he  received  every  vote  cast  at  that  elec- 
tion." 

From  the  authorities  it  abundantly  ap- 
pears that  in  merely  writing  King's  name 
upon  the  ballot  and  failing  to  stamp  the 
cross  mark  to  the  right  of  the  name  the 
votere  who  cast  the  5  rejected  King  ballots 
failed  to  satisfy  the  statute,  and  that  the 
circuit  court  properly  rejected  them. 

[2]  2.  Did  the  circuit  court  err  in  refusing 
to  connt  for  McMaban  the  lOO  straight  bal- 
lots on  which  the  only  designation  by  sten- 
cil cross  mark  was  under  the  Democratic 
emblem  at  the  head  of  the  column?  The 
propriety  of  this  ruling  depends  upon  wheth- 
er McMaban's  name  was  legally  printed  imder 
the  Democratic  emblem.  If  it  was  placed 
there  without  authority  of  law,  it  can  hard- 
ly be  coDtoided  that  McMahan  was  entitled 


to  them.  By  his  cross-appeal  McMahan  in- 
sists that  these  100  straight  Democratic  bal- 
lots should  be  counted  for  him,  basing  his 
contrition  therefor  upon  the  following 
clause  of  section  1453  of  the  Kentucky  Stat- 
utes: 

"Provided,  however,  that  if  anv  political  party 
entitled  to  nominate  by  convention  shall  in  any 
case  fall  to  do  so,  the  names  of  all  nominees  by 

Setition  for  any  office  who  shall  be  de^nated 
1  their  petition  as  members  of,  and  candidates 
of,  such  party,  shall  be  printed  under  the  device 
and  title  on  the  ballots  as  if  nominated  by  a 
oonventioD." 

This  statute  above  quoted  was  enacted  in 
1900,  and  if  it  yet  remains  the  law,  there  is 
no  doubt  that  McMahan  might,  by  a  proper 
petiticm,  have  had  his  name  printed  under- 
the  Democratic  emblem.  But  it  Is  contend- 
ed by  the  appellant  that  the  above  provision 
of  section  1453.  has  been  repealed  by  the 
Primary  Election  Law  of  1912,  as  amended 
In  1914,  which  is  now  embraced  in  section 
1530  of  CarroU's  Kentucky  Statutes  of  1915. 
Subsection  1  of  that  statute  reads  as  fol- 
lows: 

"Hereafter  all  candidates  for  elective  offices  to 
be  voted  for  at  any  general  election  shall  be 
nominated: 

"(1)  By  a  primary  election  hdd  in  accordance 
with  the  provisions  of  this  act,  or 

"(2)  By  certificates  of  nomination  idgned  and 
filed  as  herein  provided." 

The  second  subdivision  excepts  from  the 
operation  of  the  statute  candidates  for  com- 
mon school  trustee  and  members  of  school 
boards,  trustees  for  towns  of  certain  classes, 
and  candidates  for  presidential  electors;  and 
subsection  3  further  exeats  candidates  at 
certain  special  elections  to  till  vacancies, 
providing  that  nominations  In  these  last- 
named  cases  may  be  made  in  such  manner 
as  may  be  determined  by  the  governing  au- 
thority of  the  political  party  in  the  territory 
in  which  the  election  is  to  be  held.  And 
subsection  5  of  section  1550,  after  defining  a 
political  party,  further  provides  as  follows: 

"Such  political  party  shall  nominate  all  of  its 
candidates  for  elective  offices  to  be  voted  for  at 
the  next  succeeding;  general  election  at  the  pri- 
mary electicm  herein  provided  for,  and  not  oth- 
erwise: Provided,  that  when  a  vacancy  occurs 
after  any  nomination  by  death  or  otherwise, 
the  governing  authority  of  such  party  may  pro- 
vide for  filling  such  vacancies  and  malting  such 
nominations;  and  when  such  nominations  have 
been  so  made  the  certificates  of  nomination  shall 
be  signed  by  the  chairman  and  secretary  of  the 
governing  authority  of  the  party  making  same, 
and  shall  be  filed  in  the  same  manner  as  cer- 
tificates of  nomination  at  a  primary  election." 
Acta  1914,  p.  899. 

It  was  clearly  the  purpose  of  the  primary 
election  law  to  require  all  candidates  to  be 
nominated  either  in  a  primary  election  or  by 
the  governing  authority  of  the  political  party, 
and  "not  otherwise,"  and  that  it  repeals  that 
portion  of  secticHi  1463  of  the  statute  above 
quoted  which  permitted  a  candidate  to  be 
placed  upon  his  party's  ticket  in  case  the  par- 
ty failed  to  make  a  nomination.  Consequent- 
ly, as  McMahan  was  neither  nominated  in 
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the  primary  nor  placed  upon  the  ballot  by  the 
governing  authority  of  any  party,  his  name 
was  placed  there  by  the  clerk  without  author' 
Ity  of  law.  The  clerk's  act  In  this  respect 
was  voluntary  and  wholly  ineffectual  for  any 
purpose. 

Appellee  Insists,  however,  that  the  primary 
election  law  did  not  repeal  the  provision  of 
section  1453  above  quoted,  because  It  applies 
to  a  state  of  case  not  embraced  In  the  Pri- 
mary Election  Law,  to  wit,  where  there  were 
no  eaadldates  before  the  primary  election  for 
nomination  and  no  one  was  nominated,  as  we 
have  here;  while  subsection  5  of  the  Primary 
Election  Law,  by  Its  terms,  applies  to  cases 
.where  a  vacancy  occurs  "after  any  nomina- 
tion." 

It  is  therefore  argued  that,  where  there 
has  been  no  nomination,  as  here,  there  could 
not  be  a  vacancy  which  could  be  filled  by  the 
governing  authority  of  the  party,  but  that  it 
would  be  a  case  of  a  failure  to  nominate  be- 
cause of  lack  of  candidates,  and  that  the  exi- 
gency could  only  be  met  by  applying  the  old 
method  provided  by  section  1453,  supra. 

We  cannot  agree  that  this  is  a  sound  Inter- 
pretation of  the  Primary  Election  Law,  since 
its  language  is  quite  broad,  and  expressly 
provides  that  the  governing  authority  of  the 
party  may  supply  the  candidate  whose  name 
is  to  be  placed  upon  the  oflSclal  ballot  when- 
ever a  vacancy  occurs  after  any  nomination, 
by  reason  of  death  or  otherwise.  Tills  lan- 
guage, when  taken  in  connection  with  sub- 
section 1  of  section  1560,  providing  that  all 
candidates  shall  be  nominated  either  In  a 
primary  election  or  by  certificates  of  nomi- 
nation from  the  governing  authority  of  the 
party,  clearly  contemplates  that  no  candi- 
date's name  shall  go  under  the  party  emblem 
unless  the  candidate  be  nominated  in  one  of 
the  two  ways  indicated.  In  all  other  cases 
the  candidate  can  have  his  name  printed  on 
the  official  ballot  only  by  petition  and  under 
a  separate  device  of  his  own.    Ky.  St.  It  1453. 

When  the  statutes  expressly  provided  that 
nominations  could  be  made  In  only  two  ways, 
and  by  only  two  agencies — a  primary  election 
or  a  governing  party  authority — it  necessari- 
ly excluded  the  right  of  nomination  in  any 
other  way  or  by  any  other  agency;  and  the 
fact  that  no  provision  Is  made  for  permitting 
a  candidate  to  have  his  name  placed  upon  his 
party's  official  ballot  as  the  nominee  of  that 
party  when  he  is  not  the  nominee  of  a  pri- 
mary or  of  the  governing  authority  Is  no  an- 
swer to  the  specific  requirements  of  the  stat- 
ute. In  such  a  case  the  candidate  has  his 
remedy  by  going  upon  the  ballot  by  petition, 
and  under  a  separate  device  of  his  own,  as 
provided  by  section  1463  of  the  Kentucky 
Statutes,  applying  to  general  elections. 

Whenever,  under  the  present  law,  a  can- 
didate acts  Independently  of  party  primary 
elections  and  party  governing  authorities,  he 
necessarily  becomes  an  Independent  candi- 


date, and  can  have  his  name  printed  upon  the 
oflldal  ballot  only  as  an  independent  candi- 
date. Hager  v.  Robinson,  154  Ky.  492,  157  S. 
W.  1138;  Gardner  v.  Ray,  154  Ky.  613,  157  S. 
W.  1147;  Napier  v.  Roberts,  172  Ky.  227,  189 
S.  W.  206.  The  change  la  the  Primary  Elec- 
tion Law  above  pointed  out  necessarily  had 
that  effect.  Francis  v.  Sturgill,  163  Ky.  650, 
174  S.  W.  753. 

It  follows,  therefore,  that  since  McMahan's 
name  was  printed  upon  the  ballot  without  au- 
thority of  law  he  was  not  entitled  to  have 
counted  for  him  any  of  the  100  straight  Dem- 
ocratic ballots  upon  which  the  cross  mark 
was  placed  only  under  the  Democratic  em- 
blem, and  that  the  circuit  court  properly  so 
held. 

[3]  8.  There  remains  for  decision  this  ques- 
tion; Did  the  circuit  court  err  in  counting  for 
McMahan  the  15  ballots  on  which  the  stencil 
cross  mark  was  placed  to  the'  right  of  his 
printed  name? 

Appellant  insists  that,  as  McMaban  was 
not  the  nominee  of  the  Democratic  primary  or 
of  the  Democratic  governing  authority,  and 
was  not  on  the  ballot  by  petition,  the  only 
way  in  which  he  legally  could  have  been  vot- 
ed for  was  by  the  voter  writing  McMahan's 
name  under  the  designation  of  the  office,  and 
"placing  to  the  right  of  such  name  a  (X) 
mark,"  as  provided  by  section  1471  of  the 
Kentucky  Statutes,  and  that,  as  McMahan's 
name  was  printed  on  the  official  ballot  with- 
out anthorlty  of  law,  and  was  not  written 
thereon  by  the  voter,  none  of  these  15  ballots 
should  have  been  counted  for  him,  and  that 
he  received  no  votes  at  all. 

This  argument  assumes  that  the  unauthor- 
ized printing  of  McMahan's  name  upon  the 
ballot  by  the  clerk  did  not  relieve  the  voter  of 
the  duty  of  writing  McMahan's  name  upon 
the  ballot  in  the  blank  space  in  case  he  want- 
ed to  vote  for  him,  and  that  the  voter  conld 
not  take  advantage  of  McMahan's  name  being 
printed  upon  the  ballot  and  vote  for  him  by 
placing  the  stencil  cross  mark  in  the  square 
to  the  right  of  the  printed  name. 

Appellant  seeks  to  strenghten  his  argu- 
ment by  pointing  out  the  fact  that  on  2  of  the 
Democratic  ballots  containing  McMahan's 
printed  name  the  voter  placed  the  stencil 
cross  mark  to  the  right  of  the  name  of  every 
candidate  upon  the  ballot,  thereby  using  that 
method.  It  is  claimed,  to  vote  the  straight 
Democratic  ticket;  that  they  did  not  Intend  to 
vote  for  McMaban  except  under  the  mistaken 
belief  that  he  was  a  regular  Democratic  nom- 
inee; and  that  for  that  reason  these  two  bal- 
lots, and  possibly  a  third  ballot  on  which  the 
Toter  placed  the  stencil  mark  opposite  five 
names  upon  the  Democratic  ticket.  Including 
McMahan's,  should  not  be  counted  for  Mc- 
Maban, thus  reducing  his  total  vote  to  12  as 
against  King's  13. 

When  one  carefully  considers  the  purpose 
of  the  Primary  Election  Iaw,  and  the  great       i 
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care  that  was  taken  by  the  Le^datnre  to 
preserve  the  Integrity  of  party  nominations, 
and,  at  the  same  time,  to  afford  the  independ- 
ent candidate  a  fall  opportunity  of  having 
his  name  printed  upon  the  official  ballot, 
he  cannot  fail  to  be  Impressed  by  the  strength 
of  api)ellaut'  argument. 

The  lan^age  of  this  court  in  Parrlsh  v. 
Powers,  127  Ky.  169,  105  S.  W.  391,  32  Ky. 
Law  Bep.  126,  speaking  through  Chief  Jus- 
tice CRear,  Is  both  pertinent  and  illuminat- 
ing. In  that  case  Powers  caused  his  name  to 
be  placed  upon  the  official  ballots,  under  the 
Democratic  device,  by  means  of  "pasters,"  a 
method  then  authorized  by  section  1464  of 
the  Kentucky  Statutes  in  cases  of  death,  re- 
moval, or  resignation  of  a  candidate  after 
the  printing  of  the  ballots.  The  statute,  how- 
ever, authorized  only  the  election  clerk  to 
place  the  "pasters"  on  the  ballots;  and  the 
clerk  could  do  so  only  at  the  direction  of  the 
chairman  of  the  political  organization  of 
which  the  original  candidate  was  a  member. 
But  In  Parrlsh  v.  Powers,  supra,  the  "past- 
ers" were  furnished  by  Powers,  not  by  the 
chairman  of  his  political  organization,  and 
Powers  caused  them  to  be  pasted  on  the 
official  ballots.  In  holding  that  Powers  name 
had  no  rightful  place  on  the  ballot,  that  its 
presence  thereon  should  have  been  totally 
disregarded  ft>r  all  purposes,  and  the  ballot 
treated  Just  as  It  was  before  bis  name  was 
placed  on  it,  and  Just  as  It  would  have  been 
if  his  name  had  not  so  appeared  uptm  It,  the 
court  said: 

"When  names  are  placed  on  an  official  ballot 
as  nominees  of  a  i^oUtical  party,  the  voters  of 
the  party  have  a  ri^ht  to  assame  that  the  can- 
didates are  the  nominees  of  the  party.  If  such 
a  practice  were  tolerated  as  is  shown  in  this 
case,  party  nominations  would  be  of  little  value, 
and  no  confidence  could  be  placed  in  tile  official 
ballots  as  showing  correctly  who  were  the  mirty 
nominees  to  be  voted  for  at  an  election.  Each 
political  part^  is  not  onl^  entitled  to  control  its 
own  nommations,  but  it  is  also  entitled  to  have 
the  ballots  so  guarded  that  the  voters  of  the 
party  may  have  confidence  in  the  ballots  as  ex- 
presfdng  truly  who  are  the  party  nominees. 
Were  tlie  rule  otherwise,  political  nominations 
wonld  be  ot  little  value,  and  the  official  ballot 
would  be  often  actually  misleading.  The  provi- 
sions of  the  statute  therefore  for  the  protection 
of  the  official  ballot  must  be  rigidly  enforced. 
The  placing  of  Powers'  name  on  the  official  bal- 
lot was  without  right,  and  an  election  secured 
by  such  means  cannot  l>e  allowed  to  stand ;  for 
Parrish's  friends  no  doubt  understood  that  he 
bad  no  opposition,  and  those  who  voted  for 
Powers  simidy  by  stamping  under  the  Demo- 
cratic device  meant,  often,  only  to  vote  for  the 
Democratic  nominees.  The  placing  of  Powers' 
name  on  the  ballot  under  the  circumstances  in- 
dicated was  a  fraud,  whether  so  intended  or 
not." 

It  will  be  readily  observed,  however,  that 
the  facts  of  the  case  at  l>ar  are  different  from 
the  facts  In  Parrlsh  v.  Powers,  where  the 
voters  did  not  stamp  the  stencil  cross  mark 
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to  the  rl^t  of  Powers*  name,  but  contented 
themselves  with  merely  stamping  the  cross 
mark  imder  the  Democratic  emblem,  thus 
treating  Powers  as  the  Democratic  nominee. 
But  the  prlnciple,th«%  announced  tliat,  where 
a  candidate's  name  is  Illegally  placed  under 
a  party  emblem,  the  ballot  should  be  treat- 
ed as  It  appeared  before  the  name  was  placed 
thereon,  and  the  necessary  results  of  the  prin- 
ciple, apply  equally  to  this  case. 

It  having  been  determined  that  McMahan's 
name  was  illegally  printed  upon  the  ballot, 
the  only  legal  way  In  which  he  could  be  voted 
for  was  by  the  voter  writing  his  name  on  the 
ballot  under  the  designation  of  the  office 
and  by  placing  a  cross  mark  to  the  right  of 
his  name.  Ky.  St  {  1471.  Ttxe  voter  must 
do  both  acts  In  order  to  comply  with  the  stat- 
ute. 

In  Eldwards  v.  Loy,  supra,  it  was  held  that 
the  clerk  could  not  write  the  name  of  the 
candidate  upon  the  ballot  for  the  voter.  If 
be  cannot  write  the  candidate's  name  upon 
the  ballot,  by  what  authority  would  he  be 
Justified  In  printing  his  name  thereon?  The 
writing  of  King's  name  without  stamping 
the  cross  mark  opposite  the  name,  which 

I  we  have  held  Invalid,  was  as  efficacious  as 
stamping  the  cross  mark  opposite  McMahan's 

I  name,  whldi  the  voter  had  not  written.    But 

i  neither  satisfied  the  statute. 

I  Thait  having  his  name  printed  under  the 
Democratic  emblem  gave  McMahan  an  ad- 
vantage cannot  be  doubted.  In  that  way  h^ 
not  only  gave  notice  that  he  was  the  Dem- 
ocratic nominee,  but  Invited  votes  by  making 
it  easier  for  voters  to  vote  for  him  by  merely 
making  the  cross  mark  to  the  right  of  Ills 
name,  while  voters  desiring  to  vote  for  King 
had  to  write  his  name  upon  the  ballot  and 
make  the  cross  mark  opposite  his  name.  The 
law  gave  him  none  of  these  advantages ;  and 
It  is  impossible  to  say  what  effect  they  had. 

Our  conclusion  Is  that  the  statute  must  be 
substantially  compiled  with;  that  when  a 
candidate's  name  Is  not  on  the  official  ballot, 
or  not  legally  there,  in  order  to  vote  for  him 
the  voter  must  write  the  candidate's  name 
\mder  the  designation  of  the  office  and  place 
the  cross  mark  to  the  right  of  his  name; 
that  placing  the  cross  mark  to  the  right  of 
a  candidate's  name  Illegally  printed  upon  the 
ballot  Is  not  a  sufficient  compliance  with  the 
statute;  and  that  ballots  so  marked  should 
be  coimted  for  no  one. 

It  therefore  follows  that  King  received 
18  votes,  and  McMahan  received  no  votes. 
Bdwards  v.  Loy,  supra. 

Judgment  reversed,  with  instructions  to 
the  circuit  conrt  to  set  aside  the  former  Judg- 
ment and  to  enter  a  Judgment  declaring 
King  elected. 
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BROCK  et  al.  t.  OONKWRIGHT  et  al. 
(Court  of  Appeals  of  Kentucky.    March  1, 1918.) 

1.  Judgment     «=»707  —  Conclusiveness  — 
Mattebs  and  Pebsons  Concluded.  • 

A  judgment  construing  a  will  on  the  petition 
of  the  administrator  of  one  of  the  devisees,  ac- 
quiesced in  by  the  other  devisees,  including 
plaintiff  in  the  instant  case,  was  not  res  judicata 
of  the  title  of  plaintiff  in  the  instant  case,  nei- 
ther the  parties  nor  the  subject-matter  nor  the 
issues  being  the  same  in  the  instant  case, 
brought  to  enforce  specific  performance  of  a  con- 
tract to  buy  lands  devised  to  plaintiff  by  such 
will. 

2.  WrLLS  ^=»440— CoNSTBucTioN — Intention. 

In  construing  a  holographic  will,  the  pri- 
mary object  is  to  ascertain  testator's  intention, 
and  each  clause  must  be  read  in  connection  with 
every  other,  whether  in  one  part  of  the  will  or 
the  other. 

3.  Wills  <S=)630(1)  —  Constbuction— Vested 
ejstatss. 

Holographic  will,  dividing  property  between 
children  equally,  providing  that  if  one  should 
die,  his  portion  should  be  equally  divided  among 
the  surviyors,  and  that  if  testatrix's  mother  sur- 
vived her,  she  should  hold  all  the  property  as 
trustee,  and  on  her  death,  all  the  property 
should  be  secured  to  testatrix's  children,  so 
that  the  principal  could  not  be  expended,  and 
that  if  testatrix's  uncle  survived  herself  and 
her  mother,  he  should  take  charge  of  the  chil- 
dren and  the  property  as  guardian,  and  on  his 
death  he  should,  in  his  judgment,  select  another 
trustee,  and  that  if  the  boys  have  good  judg- 
ment and  steady  habits  at  the  age  of  25,  they 
should  have  all  of  the  proceeds  of  their  shares 
of  the  property,  none  of  which  should  be  re- 
moved from  the  state,  and  that,  if  the  daughters 
should  marry,  enough  should  be  taken  from  the 
proceeds  of  their  shares  to  keep  them  comforta- 
ble, devised  the  full  equitable  estate  which  be- 
came vested  from  the  beginning  in  testatrix's 
children. 

4.  Wills  ®=3597(3)—Con8tbuotion— Estates 
Gkeatkd 

In  view  of  Ky.  St  {  2342,  providing;  that 
any  devise  shall  be  deemed  a  fee  simple  in  the 
absence  of  express  contrary  provision,  the  mere 
absence  of  words  of  inheritance  did  not  limit  the 
estate  devised  by  such  will  to  a  life  estate. 

5.  Wills  «=»686(1)—Constbuction— Estates 
Cbeated. 

Under  such  will,  the  trust  terminated  with 
the  death  of  testatrix's  uncle,  who  failed  to  ap- 
point  a   succeeding   trustee. 

6.  Tbusts  «=>  160(2)— Failure  or  Tbust. 

A  trust  will  not  fail  for  want  of  a  trustee, 
as  a  court  of  equity  has  inherent  jurisdiction  to 
appoint  a  trustee  and  execute  the  trust 

7.  Tbustb   ®=»61(2)—Constbuction— Estates 
Cbeated. 

Where  testatrix  devised  lands  and  personal- 
ty in  trust,  with  the  power  in  the  trustee  to 
appoint  a  successor,  and  he  failed  to  do.  so,  the 
legal  title  merged  on  his  death  with  the  previ- 
ously vested  equitable  title,  and  the  devisees 
owned  the  fee  siitaple. 

8.  Wills    «=»688  —  Con8TEUCtion— Estates 
Cbeated — Uebtbaint  or  Alienation. 

Where  a  will  created  a  trust  estate  with  the 
restraint  upon  alienation  for  the  entire  life  of 
the  devisee,  the  restraining  clause  was  void,  and 
the  devisee  could  sell  the  land. 

Appeal  from  Circuit  Court,  Clarb  County. 

Action  by  Maude  Conkwrlght  and  husband 
ngalnst  T.  W.  Brock  and  others.  Judgments 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 


Benton  &  Davis,  of  Winchester,  for  appel- 
lants. Pendleton  &  Bush,  of  Winchester,  for 
appellees.   ■ 

HURT,  X  The  appellees,  Maude  Conk- 
wrlght and  her  husband,  brought  this  action, 
in  the  Clark  circuit  court,  to  enforce  the  spe- 
dflc  performance  of  a  contract.  In  writing, 
for  the  sale  of  a  tract  of  land,  situated  in 
Clark  county.  The  appellees  executed  and 
offered  to  deliver  to  the  appellants,  T.  W. 
Brock  and  W.  H.  Brock,  in  accordance  with 
the  contract,  a  deed  with  clause  of  general 
warranty,  purporting  to  convey  to  the  ap- 
pellants fee-simple  title  to  the  lands  in  con- 
troversy. The  appellants,  by  their  answer, 
signified  their  willingness  to  accept  a  good 
title  to  the  lands,  as  they  were  entitled  to 
have  under  the  contract,  and  to  pay  the 
consideration,  but  denied  the  ability  of  the 
appellees  to  make  to  them  a  good  and  suffi- 
cient title  for  the  land.  The  history  of  the 
title  to  the  lands  held  by  the  appellees  is  as 
follows:  Sallie  E.  McKlnney,  the  mother  of 
the  appdlee,  Maude  Ccmkwrlght  was  the 
owner  of  the  lands  in  the  year  1859,  and 
on  the  15th  day  of  July,  of  that  year,  she 
prepared  with  her  own  hand  and  executed 
the  following  holographic  will: 

"Knowing  the  certainty  of  death  and  certainty 
of  life  and  desiring  to  secare  my  children  my 
property  do  make  this  writing  to  be  n^  laat  will 
and  testament,  towit: 

"Ist.  It  is  my  will  after  my  death  that  all  of 
my  property  personal  and  real  be  equally  di- 
vided among  my  children.  If  one  shoold  die 
then  their  proportion  of  my  property  should 
be  equally  divided  among  my  aurvivuig  chil- 
dren. 

"2nd.  If  my  mother  Lucy  W.  Ferguson  ahoaU 
survive  myself  it  is  then  my  wish  that  she  diall 
hold  all  my  property  as  trustee  for  my  children. 

"8rd.  At  her  death  it  i*  my  wish  that  all  of 
my  property  be  secured  to  my  children  ao  that 
neither  they  nor  any  one  else  can  sptaid  the 
principle  as  the  proceeds  will  be  sumcient  to 
support  them. 

"4th.  If  my  uncle  Samuel  W.  Chile*  shoald 
survive  my  mother  and  myself,  then  it  is  my 
will  that  be  take  charge  of  my  children  and  afi 
of  their  property  and  be  their  guardian  and  pro- 
tector, and  at  his  death  it  is  my  will  that  he 
in  his  judgment  shall  select  some  one  that  will 
do  the  same  as  himself. 

"5th.  If  my  boys  should  show  that  they  have 
good  and  steady  habits  after  they  have  arrived 
to  the  age  of  twenty-five  then  it  is  my  wish  for 
them  to  have  all  of  the  proceeds  of  their  pro- 
portion of  my  property  to  act  upon  bot  for 
none  of  my  property,  negroes  or  anything  else 
to  be  carried  by  them  or  any  one  else  oat  of 
the  State  of  Kentucky. 

"6th.  If  my  daughters  should  marry  then  it 
is  my  will  that  enough  be  taken  from  the  pro- 
ceeds of  their  proportion  of  my  property  to 
keep  them  comfortable. 

"7th.  It  is  my  will  that  none  of  my  property 
above  given  to  my  children  be  taken  out  of  the 
State  of  Kentucky.  If  at  any  time  there  shonkl 
be  a  refractory  servant  then  it  ia  my  will  that 
my  mother  or  uncle,  Samuel  W.  Chiles  dispose 
of  such  and  the  proceeds  to  go  for  the  benefit 
of  my  children.  It  is  my  will  that  Lucy  W. 
Ferguson  hold  all  my  property  both  personal 
and  real  in  tmst  for  my  children  and  at  b«r 
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death  for  any  ande  Samnd  W.  Chiles  to  do  the 
same  if  he  survive  her. 

"I  have  written  the  above  with  my  own  hand 
hereby  revoking  ail  other  wills  heretofore  by 
rae  made.  Sallie  E.  McKinney.    [Seal.] 

"Acknowledged  in  the  presence  of  this  15tb 
day  of  July  1859. 

"Witnesses:    John  J.  Taylor. 
"Saml.  W.  Chiles." 

In  Jane,  1863,  she  added  the  following  cod- 
icil to  her  will,  and  which  is  numbered  bb 
section  8  of  the  will: 

"8th.  It  is  my  will  and  wish  that  neither  my 
mother  Lucy  W.  Ferguson  or  my  uncle  Samuel 
W.  Chiles  be  compelled  to  give  security  as 
guardian,  trustee,  or  executor  as  I  haye  an 
abiding  confidence  that  they  will  dispence  equal 
justice  to  all  my  children. 

"I  have  written  this  with  my  own  band. 
This  June,  1863.  Sallie  E.  McKinney." 

In  the  year  1864  Sallie  B.  McKinney  died, 
and  the  foregoing  will  and  its  codicil  was  ad- 
mitted to  probate,  In  the  Fayette  county 
court,  on  the  5th  day  of  October,  1864.  The 
testatrix  left  surviving  her  two  sons,  W.  W. 
McKinney  and  John  F.  McKinney,  and  three 
daughters,  Mrs.  Tevis,  Mrs.  Graves,  and  the 
appellee,  Maude  Conkwright.  Thereafter,  in 
the  year  1868,  by  a  proceeding  in  the  coun- 
ty court,  the  lands  owned  by  the  testatrix  at 
her  death  were  divided  tietween  the  five 
cUldren  of  the  testatrix,  and  a  porticm  of 
the  lands  In  controversy  was  devised  to  the 
appellee,  Maude  Conkwright,  under  the  will 
of  her  mother.  Thereafter  other  lands  were 
conveyed  to  the  appellee  by  a  commissioner 
of  the  Fayette  county  court,  aid  the  deed  of 
conveyance  to  her  contains  the  following: 

"The  jportiona  of  land  hereby  conveyed  to 
John,  Maude  and  William  McKmney  and  Jen- 
nie Graves  and  Lucy  W.  Tevis  are  to  be  taken 
and  held  subject  to  the  conditions  and  limita- 
tions contained  in  the  will  of  Sallie  B.  McKin- 
ney, their  mother,  which  is  now  of  record  in  the 
Fayette  county  court,  and  subject  to  the  right 
of  Lucy  W.  Ferguson,  as  to  the  use  for  her  life 
of  one-foarth  of  each  of  their  shares." 

The  lands  embraced  in  the  deed  above 
mentioned  constitute  a  portion  of  that,  which 
is  now  in  controversy,  and  hence,  to  deter- 
mine, whether  the  appellees  can  convey  a 
good  title  to  these  lands  to  the  appellants,  it 
becomes  necessary  to  construe  the  will  of 
Sallie  E.  McKinney,  and  to  determine  what 
estate  the  appellee,  Maude  Conkwright,  has 
in  the  lands,  under  the  will  of  lier  mother. 

On  the  14th  day  of  May,  1879,  John  McKin- 
ney died,  intestate,  leaving  neither  wife  nor 
ctalldren  surviving  him,  and  leaving,  as  his 
only  heirs  at  law,  his  brothers  and  sisters, 
Lucy  Tevis,  Jennie  Graves,  W.  W.  McKinney, 
and  Maude  Conkwright.  John  McKinney 
was  largely  involved  in  debt  at  the  time  of 
bis  death,  and  his  administrator  filed  an  ac- 
tion in  the  Clark  common  pleas  court,  in 
wliich  W.  W.  McKinney,  Jennie  Graves,  Lucy 
Tevis,  and  Maude  Conkwright  were  made  de- 
fendants, and  In  which  a  construction  of  the 
will  of  Sallie  E.  McKinney  was  sought,  the 
plalntUC  alleging  that  under  that  will  the  In- 
testate, J(dm  F.  McKinney,  took  a  fee-simple 
estate  in  the  one-fifth  portion  of  the  real  es- 


tate of  Sallie  EL  McKinney,  his  motbler.    All 

of  the  devisees  under  the  will  of  SaUie  E^ 
McKinney,  who  are  named  above,  except  the 
deceased,  John  F.  McKinney,  filed  answers 
in  the  suit,  in  .which  they  did  not  deny  the 
construction  placed  upon  the  will  by  the  ad- 
ministrator of  John  McKinney,  and  all  Join- 
ed in  requesting  the  court  to  construe  the 
will  and  to  determine  what  estate  each  of 
them  took,  under  such   wlU.     The  common 
pleas  court  of  Clark  county  rendered  a  Judg- 
ment in  the  above  case  of  John  McKlnney's 
administrator  against  his  heirs  and  creditors, 
which  recited  that  W.  W.  McKinney,  jMaude 
McKinney,  now  Conkwright.  Jennie  Graves 
and  her  husband,  and  Lucy  Tevis  and  her 
husband,  having  filed  separate  answers  and 
consenting  and  agreeing  to  the  construction 
of  the  will  asked  by  the  plaintiff,  it,  was  ad- 
Judged  that  under  the  will  of  Sallie  K  Mc- 
Kinney each  of  her  children  surviving  her 
took  a  fee-simple  estate  in  one  undivided 
fifth  of  the  land  owned  by  her  at  her  death, 
and  adjudged  that  the  portion  of  the  lands, 
which  had  been  set  apart  to  the  Intestate,  in 
severalty,  which  had  passed  under  the  will  of 
Sallie  B.  McKinney  to  the  intestate,  John  Mc- 
Kinney, should  be  sold  In  satisfaction  of  the 
debts  owing  by  the  intestate.     There  was 
never  any  appeal  from  this  Judgment,  nor 
was  It  ever  set  aside  for  any  reason.     It 
seems  to  have  been  rendered  in  the  year  1870. 
The  court,  by  the  Judgment  appealed  from, 
adjudged   that   the   appellee,    Maude   Conk- 
wright, was  the  owner  of  the  lands  with  a 
fee-simple  title,  and  that  she  and  her  hus- 
band had  power  to  convey  a  good  title  to 
the  lands,  and  ordered  that  the  written  con- 
tract be  specifically  performed  by  the  appel- 
lants, by  the  acceptance  of  the  deed  and  the 
payment  of  the  purchase  price,  and  from  this 
Judgment  the  appeal  is  prosecuted. 

[1]  1.  It  is  now  urged  that  by  the  judgment 
in  the  Clark  circuit  court  above  referred  to, 
the  court  construed  the  will  under  considera- 
tion as  devising  the  fee-simple  title  to  the 
lands  to  appellee,  and  that,  inasmuch  as  that 
Judgment  was  never  set  aside  and  is  now  in 
full  force  and  effect,  it  is  binding  upon  all 
other  persons  with  reference  to  the  land.  It 
will  be  observed,  however,  that  the  lands, 
which  are  in  controversy  in  this  suit,  were 
not  in  ccHitrover^  In  the  suit  in  the  Clark 
circuit  court,  nor  was  the  title  of  the  appellee 
to  them  or  her  ability  to  sell  and  convey  them 
under  consideration  or  determined.  The  only 
question  which  was  before  the  court  for  d«- 
dsion  In  that  suit  was  whether  the  lands, 
which  John  F.  McKinney  received  under  the 
will,  could  be  subjected  to  the  payment  of 
the  demands  of  his  creditors.  He  was  tho 
sole  beneficiary  of  those  lands,  and  there  was 
no  devise  over  in  the  event  of  his  death  or  in 
the  event  of  an  attempt  to  subject  them  to 
his  debts.  At  his  death,  such  an  estate  as 
he  had  in  them,  whether  legal  or  eqnitable, 
passed  to  his  heirs  by  the  laws  of  descwt, 
and  if  it  was  a  trust  estate,;  then  was  na 
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discretionary  power  given  by  the  will  to  the 
trustee  to  withhold  the  ben^dal  use  of  It 
team  the  cestui  que  trust,  and  hence  It  could 
be  properly  subjected  to  the  payment  of  his 
debtst  Section  2355  Kentuclty  Statutes; 
Davidson  v.  Kemper,  79  Ky.  5;  Parson  v. 
Spencer,  83  Ky..305;  Bull  v.  Kentucky  Na- 
tional Bank,  90  Ky.  452,  14  S.  W.  425,  12  Ky. 
Law  Rep.  538, 12  L.  R.  A.  37 ;  WooUey  v.  Pres- 
ton, 82  Ky.  415;  Knefler  t.  Shreve,  78  Ky. 
297;  Bland  v.  Bland,  90  Ky.  400,  14  S.  W. 
423,  12  Ky.  Law  Rep.  532,  9  L.  R.  A.  599,  29 
Am.  St.  Rep.  390.  The  provisions  of  the  will 
applying  to  the  lands  devised  to  the  sons 
were  different  from  the  ones  applying  to  the 
daughters.  The  suit  In  the  Clark  drcnit 
court  was  In  the  nature  of  a  proceeding  In 
rem  to  subject  the  lands  of  John  F.  McKln- 
ney  to  the  payment  of  his  debts.  The  lands 
In  controversy  were  not  mentioned  In  that 
suit,  and  hence  the  court  was  without  juris- 
diction of  the  lands  in  controversy  here.  Its 
decree  was  conclusive  between  the  parties  to 
the  action  and  their  privies,  with  reference 
to  the  property  involved,  but  not  with  refer- 
ence to  property  not  Involved.  Neither  the 
parties  to  the  action  nor  the  property  involved 
In  that  action  are  the  same  as  In  the  present 
action.  Hence  the  judgment  was  not  an 
adjudication  of  the  Issues  in  this  action,  and 
the  power  of  appellee  to  sell  and  convey  the 
lands  in  controversy  is  not  a  matter  res  Judica- 
ta by  reason  of  that  Judgment  Malona,  etc., 
V.  Sdiwing,  etc.,  101  Ky.  56,  39  S.  W.  523. 

[2]  2.  Hence  it  becomes  necessary  to  make 
a  construction  of  the  will  of  Sallie  E.  McKln- 
ney,  as  applying  to  the  lands  in  controvergy, 
and  to  determine  from  it  whether  the  appel- 
lees have  a  fee-simple  title  to  the  land  and 
have  power  to  sell  and  convey  the  title  to  it 
It  is  insisted  for  appellants  that  under  the 
provisions  of  the  will  the  appellee  Maude 
Conkwright  has  only  a  life  estate  In  the 
lands,  the  title  to  which  Is  held  in  trust  for 
her,  and  that  she  is  only  entitled  to  such  por- 
tion of  the  income  from  the  lands  as  will  ena- 
ble her  to  live  comfortably,  and  that  the  trust 
created  la  the  will  is  still  an  active  trust; 
while  it  is  InMsted  for  her  that  the  will  in- 
vested her  with  the  fee  to  the  lands,  and  al- 
though it  restrains  her  tnm  a  sale  of  than 
during  her  lifetime,  that  such  restraint  is 
unreasonable  and  void,  and  for  such  reason 
she  has  the  power  to  sell  and  convey  them. 
Neither  of  these  constructions  of  the  will, 
however,  appear  to  us  as  being  correct,  with- 
out certain  modlflcatlona.  The  will  was  writ- 
ten by  the  testatrix,  evidently  without  the 
advice  of  any  one,  who  could  Justly  claim  to 
poflsess  any  proficiency  in  the  preparation  of 
tefBtamentaiy  documents,  and  probably  with- 
out advice  or  suggestion  of  any  kind.  It  is 
very  Inarttflclally  drawn,  and  apparently 
without  any  correct  knowledge  of  the  mean- 
ing, fotoe,  and  effect  of  any  of  the  terms  used, 
when  applied  t»  dliqioeitions  of  property,  and 
wtthout    the    neceeeary    knowledge    of    the 


meaning  of  the  terms  to  be  able  to  differen- 
tiate between  them.  The  clauses  of  the  will 
do  not  relate  to  each  other  with  any  logical 
sequence,  and  hence  technical  rules  of  con- 
struction give  very  little  assistance  in  deter- 
mining and  effectuating  the  Intentions  of  the 
testatrix.  In  construing  such  a  will,  as  well 
as  any  other,  the  primary  and  essential  object 
to  be  kept  in  view  Is  to  ascertain  the  inten- 
tion of  the  testator,  and  all  general  rules  at 
construction  have  for  their  object  the  ascer- 
tainment of  such  intention.  Hunt  v.  Johnson, 
10  B.  Mon.  344;  Thackston  v.  Watson,  Si 
Ky.  210,  1  S.  W.  398;  Anderson  v.  HaU,  80 
Ky.  91;  Patrick  t.  Patrldc,  135  Ky.  307,  122 
8.  W.  160;  Loy  v.  McCUster,  141  Ky.  800,  133 
8,  W.  950;  Watklns  v.  Bennett,  170  Ky.  464, 
186  8.  W.  182.  Each  clause  of  the  wiU  wOl 
have  to  be  read  In  connection  with  every  oth- 
er clause,  and  especially  every  one  relating 
to  the  same  subject,  whether  in  one  part  of 
the  will  or  the  other,  and  the  Intention  of  the 
testatrix  gathered  from  a  consideration  ot 
the  whole  of  it  In  Watklns  v.  Bennett,  su- 
pra, it  was  said: 

"In  arriving  at  the  intention  of  the  testator, 
the  entire  will  and  all  of  its  provisions  will  be 
looked  to ;  and,  if  there  are  ambiguous  terms  or 
ambiguous  clauses  in  a  win,  to  ascertain  the 
proper  interpretations  of  them,  the  motives 
which  can  reasonably  be  supposed  to  have  ac- 
tuated the  testator,  the  purpose  of  his  making 
a  will,  the  relations  existing  between  the  tes- 
tator and  the  devisees,  the  nature  of  his  proper- 
ty, and  the  amount  of  it  may  be  looked  to,  in 
aid  of  the  langaage  In  ascertaining  the  intention 
of  the  testator." 

[S]  The  record  does  not  diadcae  the  ages 
of  the  devisees,  at  the  time  the  will  was 
written,  but  it  is  apparent  that  they  were 
young  and  of  immnture  Judgment,  and  to 
protect  than  against  the  results  of  such 
Immature  Judgment  seems  to  have  been  the 
chief  purpose  in  the  making  of  the  will.  The 
testatrix,  however,  does  not  exhibit,  by  the 
provisions  of  the  wUl,  any  purpose  not  to 
devise  the  entire  equitable  estate  in  her 
property  to  the  devisees.  Upon  the  othw 
hand,  in  the  preamble,  she  declares  the  pur- 
pose of  her  will  is  to  "secure"  it  to  them, 
and  the  same  declaration  is  reiterated  in  the 
third  clause.  In  the  first  clause  she  un- 
quaUfledly  devised  the  entire  estate  in  the 
property  to  the  devisees  without  any  qualifi- 
cations or  limitations.  Although  in  the  sec- 
ond and  seventh  clauses,  and  probably  In  the 
fourth,  she  provides  for  the  property  being 
held  in  trust  during  the  lifetime  of  her 
mother  and  her  uncle,  Samuel  W.  Chiles,  the 
entire  income  of  the  property  during  the 
time  it  was  to  be  held  in  trust  was  for  tlie 
use  and  benefit  of  the  devisees.  There  Is  no 
devise  over  of  the  property,  after  the  lives 
of  the  devisees  to  their  children  or  to  any 
one  else,  and  there  is  no  contlng«icy  provid- 
ed for  upon  the  happening  of  whidi  any  one 
other  than  her  diUdren  should  ever  be  the 
owner  or  have  any  interest  in  the  propeitjr 
or  in  its  use.    The  trustee*  were  not  vested 
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with  any  dlscretton  to  wltbbold  the  ii8e  of 
the  property  from  the  devlseea.    Heaoe  tliB 
fall  equitable  estate  In  tlie  pn^erty  from 
the  beginning  was  Intended  to  be  vested  In 
the  chUdr^i  of  testatrix.    The  only  provi- 
alons  of  tbe  will  which  could  be  urged  an 
militating  against  tlte  conclusion  that  it  was 
the  intention  of  the  testatrix  to  give  to  her 
children  tbe  absolute  benetlclal  use  of  the 
estate  in  the  property  are  tbe  provisions  of 
clauses  3,  5,  and  6.    It  is  very  difficult  to 
determine  what  these  clauses  mean,  in  tbe 
light   of   the  other   provisions   of  the   will. 
After   the   first   clause,    which    directs   the 
property  to  be  divided  between  her  children 
at  the  time  of  testatrix's  death,  and  after 
tbe  provision  of  the  second  clause,  which 
provides  that  the  ptopeity  shall  be  held  by 
Lucy  W.  Ferguson,  as  a  trustee,  then  by  the 
third  clause  it  is  provided  that  after  the 
death  of  Lucy  W.  Ferguson  the  property  is 
to  be  "secured"  to  the  cliildren,  so  tliat  nei- 
ther they  nor  any  one  else  could  ever  spend 
or  dispose  of  the  principal,  as  the  "proceeds" 
will  be  sufflci«it  to  support  them.    How  It 
is  to  be  "secured"  there  is  ^o  suggestion, 
neither  can  it  be  determined  with  what  ex- 
act meaning  tbe  testatrix  made  use  of  tbe 
word  "secured"  in  that  connection.    Whether 
she   intended,   by  that  clause  of  her   will, 
when  considered  in  the  light  of  the  other 
provisions,  merely,  to  prevent  the  spending 
of  any  of  tbe  principal  of  tbe  estate,  but 
not  to  forbid  the  sale  of  the  property,  in 
kind,    and    its    conversion    Into    money,    or 
whether  tbe  prohibition  was  Intended  to  ex- 
tend to  tbe  sale  of  the  land  and  tbe  other 
property,  in  kind,   cannot  be  satisfacborfly 
determined.    Standing  alone,  it  does  not  re- 
strain the  sale  of  the  property,   but  seems 
only  to  prc^bit  the  spending  of  any  of  the 
sums  of  money  for  which  the  property  might 
be  sold.    As  such  it  would  seem  to  apply  to 
the   property  while  held  in  trust,  but  not 
longer.    In  the  fifth  and  seventh  clauses  are 
provisions   which   prohibit   the   removal   of 
any  of  her  property  out  of  the  state  of  Ken- 
tucky which  would  imply  that  it  was  not  to 
be  sold,  and  in  the  seventh  clause  the  per- 
sons designated  as  trustees  are  authorized  to 
sell  the  slaves,  in  the  event  they  should  be- 
come  refractory,   which   would  imply   that 
they  were  not  to  be  sold  In  any  other  event 
The  word  "proceeds"  as  used  in  the  third 
clause  was  used  in  the  sense  of  income.    In 
tbe   sixth  clause  the  same  word  seems  to 
bare  been  used  in  the  sense  of  the  selling 
price   of  tbe  property,   or  the  property,   in 
kind.  Itself,  as  well  as  the  Income.    In  the 
flftti    clause  the  word  "proceeds"  seems  to 
have  been  used  in  the  sense  of  the  respective 
noon'  portions  of  the  estate  devised  in  kind, 
as  well  as  otherwise,  as  it  was  used  in  con- 
nection with  the  provision  which  provided 
tttat   the  sons  should  not  take  any  of  the 
property.  Including  slaves,  devised  to  them, 
out  aC  the  state. 


[4]  It  is  true  that  the  testatrix  does  not 
In  tbe  first  clause.  Id  devising  her  property 
to  her  children,  nor  In  any  clause,  make  use 
of  any  words  of  inheritance,  such  as,  to 
the  devisees  forever,  or  to  them  and  their 
heirs,  and  while  anciently  the  absence  of 
such  language  would  have  made  necessary  a 
construction  that  it  was  only  a  life  estate 
intended  to  be  devised,  but  this  rule  of  con- 
struction was  changed  long  ago  by  the  stat- 
ute, which  is  now  section  2342,  Kentucky 
Statutes,  which  provides,  in  substance,  tliat, 
unless  a  diCFerent  purpose  appears  by  express 
words  or  necessary  inference,  an  estate,  In 
land,  created  by  a  deed  or  will,  although 
without  words  of  inheritance,  should  be 
deemed  a  fee  simple  or  such  other  estate  as 
the  grantor  or  testator  had  power  to  dispose 
of.  Howard  v.  Howard,  4  Bush,  494;  Beln- 
leln  v.  Johns,  102  Ky.  570,  44  S.  W.  128,  19 
Ky.  Law  Rep.  1968. 

[B]  While  the  testatrix  intended  to  vest 
ber  children  with  the  entire  beneficial  es- 
tate in  tbe  property,  when  all  the  clauses  of 
the  will  are  read  together.  It  is  clear  that 
she,  at  least,  during  the  respective  lives  of 
ber  mother  and  uncle,  devised  to  her  chil- 
dren only  an  equitable  estate  in  the  property, 
but  carrying  with  it  the  entire  beneficial  In- 
terest, as  the  legal  title  was  devised  to  her 
mother,  as  a  trustee,  and  at  her  death  was 
to  pass  to  her  uncle,  as  a  trustee,  if  he  sur- 
vived her  mother.  Where  a  trust  exists  the 
legal  title  is  In  the  trustee.  Gray  v.  Lenox, 
215  Mass.  398, 102  N.  E.  1097;  Welch  v.  City, 
etc,  221  Mass.  155,  109  N.  E.  174,  Ann.  Gas. 
1917D,  946.  The  second  clause  of  the  will 
named  the  testatrix's  mother,  Lucy  W.  Fer- 
guson, as  trustee  for  the  children,  and  in 
the  seventh  clause  it  is  provided  in  the  fol- 
lowing language: 

"It  is  my  will  that  Lucy  W.  Ferguson  hold  all 
my  property  both  personal  and  real  in  trust 
for  my  children,  and  at  her  death  for  my  uncle 
Samuel  W.  CbUes  to  do  the  same  if  he  survive 
her." 

In  the  eighth  clause,  or  codicil,  the  testa- 
trix provides  that  neither  her  mother  nor  her 
uncle,  shall  be  required  to  give  sureties,  as 
trustee,  as  she  had  aii  abiding  confidence 
that  they  would  be  Just  to  all  her  children. 
The  trust  created  was  an  active  one,  as  ex- 
pressed in  clauses  3,  6,  and  6,  and  not  a  nak- 
ed, dry  trust,  as  where  tbe  trustee  is  only  the 
holder  of  the  legal  title  and  has  no  other 
duty  to  perform  go  long  as  the  trust  was 
by  the  terms  of  the  wiU  to  continue.  Black- 
burn V.  Blackburn,  167  Ky.  113,  180  S.  W. 
48;  Quigley's  Trustee  v.  Qulgley,  161  Ks. 
85,  170  S.  W.  523.  There  is,  however,  no 
provision  for  the  continuance  of  the  trust 
after  the  death  of  the  designated  appointees 
unless  it  Is  contained  in  the  fourth  clause 
of  the  will.  That  clause  provides  that,  if 
the  testatrix's  uncle,  Samuel  W.  Chiles, 
should  survive  her  mother,  he  should  "take 
charge  of  my  children  and  all  of  their  prop- 
erty and  be  their  guardian  and  protector," 
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and  at  his  death,  in  his  dlscreticm,  he  should 
select  some  one  to  do  the  same  as  he  was  to 
while  living.  It  Is  exceedingly  questionable, 
what  it  was  the  testatrix  Intended  by  thte 
clause.  It  precedes  the  fifth  clause,  which 
provides  for  the  termination  of  the  trust, 
as  to  the  sons-  when  they  should  become  25 
years  of  age  and  of  steady  habits,  and  the 
sixth  clause,  which  provided  for  the  furnish- 
ing of  a  sufficiency  of  the  daughters'  portions 
of  the  estate,  devised  to  them,  "to  keep  them 
comfortable"  in  the  event  of  their  marriages, 
and  preceded,  though  not  connected  with, 
the  seventh  clause,  which  designated  the 
uncle  as  a  trustee  after  the  death  of  the 
mother.  The  term  "guardian"  is  used  in  con- 
junction with  the  term  "protector."  If  the 
term  "guardian"  was  used  in  its  ordinary 
legal  sense,  meaning  a  statutory  or  testa- 
mentary guardian,  his  duties  would  expire 
with  the  devisees'  arrival  at  their  respec- 
tive majorities,  and  the  clause  could  only 
have  application  to  the  time  of  their  respec- 
tive minorities.  The  confiding  of  the  custody 
of  the  persons  of  the  devisees  to  the  "guara- 
ian  and  protector"  would  seem  to  indicate 
that  the  term  was  used  in  its  sense  as  a  statu- 
tory or  testamentary  guardian,  in  the  ordina- 
ry acceptation  of  the  term,  but  in  the  codldl 
it  Is  provided  tliat  neither  the  mother,  Lucy 
W.  Ferguson,  nor  Samuel  W.  Chiles,  should 
be  required  to  give  sureties  as  trustee,  guard- 
Ian,  or  executor.  Lucy  W.  Ferguson  was  not 
appointed  by  the  will  either  as  guardian  or 
executor,  nor  was  Samuel  W.  Chiles  nominat- 
ed as  an  executor.  This  would  indicate  that 
the  testatrix  did  not  differentiate  between 
the  meaning  of  the  terms'  "guardian"  and 
"trustee,"  and  used  them  lndiscri^linateIy 
as  meaning,  the  same  office,  and  that  in  the 
fourth  clause,  in  the  use  of  the  term  "guard- 
ian" she  intended  a  trustee,  as  in  the  sec- 
ond and  seventh  clauses.  In  such  case  the 
trust  imposed  upon  the  property  terminated 
with  the  death  of  Samuel  W.  Chiles,  as  he 
did  not  nominate  another  to  succeed  him. 
[8]  Of  course,  it  Is  well-settled  rule  of 
equitable  jurisprudence  that  a  trust  will  not 
fail  for  want  of  a  trustee,  as  a  court  of  equi- 
ty has  Inherent  jurisdiction  to  appoint  a  trus- 
tee and  execute  the  trust,  if  it  is  an  active 
trust  or  Is  not  by  law  inoperative.  39  Cyc. 
277,  312;  Waring  v.  Waring,  10  B.  Mon.  331; 
Cotton  v.  Brown,  3  Ky.  Tyaw  Rep.  679;  Tuck- 
er V.  Grundy,  83  Ky.  540;  Harris,  etc.,  v. 
Rucker,  13  B.  Jilon.  564;  In  re  Craig,  1  Barb. 
(N.  Y.)  33.  Tlie  death  or  failure  of  designat- 
ed trustees  to  qualify  would  not  terminate 
an  active  trust,  nor  relieve  the  court  of  its 
duty  to  execute  the  trust,  if  It  was  not  in- 
operative by  law.  Looking,  however,  to  all 
the  provisions  of  the  will,  and  considering 
the  purposes  which  the  testatrix  must  have 
had  In  view  in  creating  the  trust  and  extract- 
ing her  Intentions  from  the  confusion  of  ideas 
and  terms  by  which  she  sought  to  express 
her  intentions,  it  is  concluded  that  she  did 


not  intend  that  the  trust,  upon  the  property 
devised,  should  continue  any  longer  ttiaa  dur- 
ing the  lifetime  of  her  mother  and  un<de,  re- 
spectively, or,  at  least,  it  should  terminate 
when  the  an<de  died,  having  exercised  bis  dis- 
cretion not  to  continue  it,  by  failing  to  nom- 
inate a  successor.  This  conclusion  is  fortified 
by  not  only  the  fact  that  the  entire  estate 
was  given  to  the  devisees  without  any  devise 
over  or  limitations  upon  the  enjoyment  of  its 
nse — and  no  provision  is  made  for  the  con- 
tinuance of  the  trust,  though  soch  express 
provision  was  not  necessary  for  its  continn- 
ance,  If  it  appeared  from  a  fhir  construction 
of  the  will  that  it  was  intended  to  be  contin- 
ued— ^but  also  from  the  further  fact  that  a 
provision  was  made  for  the  termination  of 
the  trust  as  to  the  sons'  portions  of  the  es- 
tate before  the  death  of  either  of  the  desig- 
nated trustees,  and  no  one  was  authorized  to 
sell  a  slave  except  the  mother  or  uncle,  and 
then  not  as  trustees,  but  as  a  personal  confi- 
dence. The  powers  of  discretion  given  to  the 
designated  trustees,  while  connected  directly 
with  the  management  of  the  trust  and  to  pro- 
mote its  object  and  although  snclr  a  trust  does 
not  t^minate  with  the  life  of  the  trustee, 
unless  it  is  so  provided  by-  the  trustor,  it  ap- 
pears, that  the  personal  confidence  of  the 
testatrix  in  her  mother  and  nncle,  doubtless, 
was  the  cause,  in  large  part,  of  the  existence 
of  trust.  Kennard  v.  Bernard,  98  Md.  613. 
66  Atl.  793;  Safe  Deposit  &  Trust  Oo.  ▼.  Sut- 
ro,  75  Md.  365,  23  Atl.  732. 

[7]  The  pleadings  show  that  both  Lucy  W. 
Ferguson  and  Samuel  W.  Chiles  have  long 
since  died,  and  that  neithe*  of  them  ever 
qualified  or  acted  as  trustees  under  the  will, 
nor  has  any  other  person  so  done,  althoni^ 
the  will  was  probated  nearly  a  half  century 
ago.  When  the  trust  terminated  in  accord- 
ance with  the  Intentions  of  the  testatrix,  the 
legal  title  to  the  lands  In  controversy  nec- 
essarily merged  with  the  equitable  title,  and 
appellee  became  the  owner  of  a  fee-simple 
title  to  the  land. 

[8]  If  the  third  and  sixth  clauses  of  the 
win  are  considered  as  relating  only  to  the 
time  of  the  duration  of  the  trust  estate — and 
such  seems  to  be  their  Intendment — their  pro- 
visions ceased  to  have  any  force  with  the  ter- 
mination of  the  trust,  but  if  the  provisions  of 
the  third  clause,  or  other  provisions  of  the 
will,  should  be  considered  as  continuing  In 
force  as  a  prohibition  upon  the  power  of  the 
owner  to  sell  or  dlsjKwe  of  the  estate,  the  fol- 
lowing state  of  case  is  presented.  The  ap- 
pellee, being  the  owner  of  a  fee-simple  legal 
estate,  is  prohibited  from  making  a  sale  of 
it  during  her  entire  life.  Literally  the  clanse. 
if  construed  as  an  inhibition  upon  the  sale  of 
the  land,  prohibits  its  sale,  not  only  during 
the  lifetime  of  the  present  owner,  bat  ivxr- 
Ing  all  future  times.  One  of  the  essential 
elements  of  a  fee-simple  estate  is  an  nnlim- 
Ited  power  of  alienation.  The  general  role 
which  prevails  ia  that,  where  the  fee-stmple 
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tttle  to  an  estate  under  a  deed  or  will  passes 
to  tile  grantee,  any  restraint,  attempted  to 
be  Imposed  by  the  cantor  upon  the  grantee 
to  prevent  alienation  of  the  property  Is  void, 
and  the  restraining  clanse  -will  be  rejected, 
but,  in  this  jurisdiction  a  reasona,ble  restraint 
may  be  imposed,  and  sue*  a  provision  will  be 
upheld.  Where  a  fee-simple  legal  estate  Is 
created  and  the  attempted  restraint  Is  In  the 
nature  of  a  condition  subsequent  to  the 
granting  clause,  and  is  to  be  for  the  mtlre 
life  of  the  vendee  or  devisee,  the  restraining 
clause  la  void.  Chnppell  v.  Frick,  166  Ky.  811, 
179  S.  W.  203;  Wallace  v.  Smith,  113  Ky.  263, 
08  S.  W.  131,  24  Ky.  Law  Rep.  139;  Best  v. 
Commonwealth.  10  Bush,  36;  Page  v.  Frazler, 
14  Bush,  205;  Ernst  v.  Shinkle,  95  Ky.  608, 
26  S.  W.  SIS,  16  Ky.  Law  Rep.  179:  Roberts 
V.  Porter,  100  Ky.  130,  37  8.  W.  485.  18  Ky. 
Law  Rep^  650;  Johnson  v.  Dumeyer,  66  S.  W. 
1025,  23  Ky.  Law  Rep.  2243:  Kean  v.  Kean, 
18  S.  W.  1032,  19  S.  W.  184.  13  Ky.  Law  Rep. 
056;  Rice  V.  Hall,  42  S.  W.  99,  19  Ky.  Law 
Rep.  814;  Stewart  v.  Barrow,  7  Bush,  368; 
Stewart  v.  Brady,  3  Bush.  623;  Harkness  v. 
Lisle,  132  Ky.  767,  117  S.  W.  264 ;  Lawson  v. 
Lightfoot.  84  S.  W.  739,  27  Ky.  Law  Rep.  217 ; 
Kentland  Coal  &  Coke  Co.  v.  Keen  et  al.,  168 
Ky.  836,  183  S.  W.  247,  L.  R.  A.  1916D,  924. 
After  the  termination  of  the  trust  In  the  In- 
stant case,  and  the  legal  title  having  vested 
in  the  cestui  qtie  trustent,  the  estate  Is  not 
in  the  same  condition  as  where  an  estate  Is 
granted  or  devised  to  one  and  placed  In  trust 
for  a  spedfled  time,  which  has  not  expired, 
or  where  the  trust  is  for  the  life  of  the  ben- 
eficiary, with  power  In  the  trustee  to  sell  and 
convey,  and  the  rule  applicable  In  such  a 
state  of  case  is  not  applicable  to  the  state  of 
facts  presented  here. 
The  judgment  Is  therefore  afBrmed. 


DARNELL  v.  EQUITY  LIFE  INS.  OO.'S 

RECEIVER. 

(Court  of  Appeals  of  Kentucky.    Feb.  22,  1918.) 

1.  Inbubance  <8=»52— Lite  Ibtsubance— Nttk- 
beb  of  incorfobatobs. 

Ky.  St  I  660,  does  not  require  in  the  or- 
Kanisation  of  an  assesament  or  co-operative  life 
insurance  company  any  particular  number  of  in- 
corporators. 

2.  PuEADiHG  «=>214(3)  —  Demubbeb  —  AnMia- 

BIOH. 

In  aoit  to  wind  np  affairs  of  a  co-operative 
asBerament  life  insurance  company,  in  whicli  a 
receiver  appointed  presented  a  cross-petition  to 
recover  amount  assessed  against  policy  holders, 
for  payment  of  debts  of  company,  statements  in 
a  certificate  of  the  insurance  commissioner,  made 
a  part  of  suclt  petition,  certifying  that  proceed- 
ings by  incorporators  were  in  compliance  with 
law,  will,  on  demurrer,  be  taken  as  true,  in  the 
abisence  of  any  fact  in  the  petition  showmg  oth- 
erwise. 

8.  iNStiBARCB  4=971(4)— Life  Insubance— Aa- 
SESSMENT— Estoppel. 
In  view  of  Ky.  St.  §  566,  in  action  by  re- 
ceiver to  enforce  assessment  against  a  member 
of  an  assessment  life  insurance  company,  hold- 


ing a  policy  which  is  not  illegal  on  its  face,  such 
member  is  estopped  to  deny  liability  for  irreg- 
ularities in  organization  of  the  company,  or  be- 
cause his  policy  is  ultra  vires. 

4.  Insubancb  «=>57(1)  — Life  Iksubance  — 
Statutoky    Requibementb— "Oo-operate." 

There  is  no  requirement  in  the  statutes  reg- 
ulating co-operative  or  assessment  life  insur- 
ance companies  that  they  shall  be  conducted  up- 
on principles  of  mutuality  of  obUgaticn  between 
the  policy  holders  for  each  other's  losses;  to 
"co-operate"  meaning  for  two  or  more  persons 
to  act  jointly  or  concurrently  toward  a  common 
end  and,  as  applied  to  insurance  companies,  lb 
the  manner  set  forth  in  the  insurance  contract. 
[Ed.  Note.— B'or  other  definitions,  see  Words 
and  Phrases,  first  and  Second  Series,  Co-oper- 
ate.] 

5.  INS0BANCE  *=»192(1)— Life  Insubancb— 
Bt-Laws—Constbuctiow— "Special  Dona- 
tion"—"Dowation." 

By-law  of  insurance  c<»npany  organized  pur- 
suant to  assessment  plan  providing  that  com- 
pany reserves  the  right  to  call  upon  policy  hold- 
ers for  a  "special  donation"  in  case  of  emer- 
gency will  not  be  held  to  impose  on  policy  hold- 
er's lialHlity  for  K>ecial  assessments ;  a  ''dona- 
tion" having  no  other  meaning  than  a  voluntary 
contribution  or  gift. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dona- 
tion.] 

0.  INSDBANOB  «s»192(1)  —  Live  Insubancb  — 

A8SB88JIBNTB— iNSintBD'S  LlABIUTT. 

An  Insurance  company  was  incorporated  for 
the  purpose  of  transacting  a  life  Insurance  busi- 
ness on  the  co-operative  or  assessment  ^an,  pur- 
suant to  Ky.  St.  if  638-888C,  and  espe<aaUy  pur- 
soant  to  sections  660-€Sla  thereof.  The  by- 
laws made  a  part  of  the  policy  provided  that 
one-half  of  each  premium  after  the  first  should 
be  appropriated  as  a  mutuary  fund,  and  wtiat 
remained  of  the  other  half  to  a  reserve  fund  and 
invested  in  securities,  that  in  case  an  emergency 
should  arise  from  an  epidemic  or  other  causes, 
and  the  mortuary  and  reserve  funds  should  be- 
come exhausted,  leaving  any  unpaid  death 
claims,  the  company  reserved  the  right  to  call 
on  policy  holders  for  a  "special  donation,"  and 
that  in  accepting  a  policy  the  policy  holder  as- 
sumed no  liability  further  than  the  payment  of 
the  first  year's  premium.  Ky.  St.  {  664,  provides 
that  life  insurance  upon  co-operative  or  assess- 
ment plan  is  where  the  benefit  to  be  paid  upon 
the  decease  of  a  member  is  derived  from  the 
voluntary  donation,  or  from  admission  fees, 
dnes,  or  assessments  collected  from  the  mem- 
bers. Section  618  provides  that  an  insurance 
company  doing  business  upon  the  mutual  prin-  . 
ciple  must  include  the  word  "mutual"  in  its 
name,  while  section  686  provides  for  the  use 
of  the  word  "mutual"  in  the  title,  and  that 
such  title  shall  appear  upon  the  first  page  of 
every  policy  and  renewal  receipt,  and  that,  if 
a  company  is  a  stock  company,  it  shall  be  so 
stated  in  the  policy.  Section  667  authorizes 
policy  holders  to  make  and  adopt  by-laws. 
Beld,  that  there  was  no  liability  under  the  pol- 
icy, either  to  the  company  or  its  receiver  in 
liquidation,  to  pay  assessments  for  death  claims 
or  other  daims  against  the  company. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  the  Insurance  Commissioner 
again.st  the  Equity  Life  Insurance  Company, 
In  which  the  receiver  appointed  filed  a  cross- 
petition  against  the  policy  holders,  seeking  a 
personal  judgnieut  against  each  for  the 
amount  which  h^  had  been  assessed  by  the 
receiver  under  direction  of  the  court  to  pay 
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the  indebtedness  of  tbe  company.  From  a 
Judgment  against  tiim,  J.  S.  Darnell,  a  policy 
holder,  appeals.    Reversed  and  remanded. 

Lawrence  S.  tieopold,  of  Louisville,  J.  P. 
Hobson  &  Son  and  Scott  &  Hamilton,  all  of 
Frankfort,  Chas.  Carroll  and  Clements  & 
Clements,  all  of  Louisville,  and  J.  W.  Caiu- 
maek,  of  Owenton,  for  appellant.  Guy  U. 
Briggs,  Leslie  W.  Morris,  and  Hazelrigg  & 
Hazelrigg,  all  of  Frankfort,  for  appellee. 

HURT,  J.  This  action  was  instituted  in 
the  Franklin  circuit  court  by  the  Insurance 
commissioner  against  the  Elquity  Life  Insur- 
ance Company  to  enjoin  it  from  further 
transaction  of  business,  and  to  secure  the 
appointment  of  a  receiver  to  take  possession 
of  the  property  and  effects  of  the  company 
and  to  wind  up  and  settle  its  affairs.  The 
grounds  relied  upon  for  seeking  the  relief 
asked  were  that  It  was  a  domestic  Insurance 
company,  was  insolvent,  had  exceeded  its 
powers,  failed  to  comply  with  the  law,  and 
that  its  further  proceedings  were  hazardous 
to  the  public  and  its  policy  holders.  Ihe  in- 
junction was  granted  and  a  receiver  appoint- ' 
ed,  as  prayed  for.  The  reoeiver  was  directed 
to  take  into  his  possession  all  moneys,  books, 
and  papers  and  property  and  assets  of  the 
company  generally,  to  collect  all  debts  due 
the  company,  to  ascertain  its  indebtedness, 
its  policy  holders,  and  the  amount  of  eadi 
policy,  and  to  fully  report  to  the  court  all  of 
its  assets  and  liabilities.  The  report  requir- 
ed was  filed  in  court  on  April  13,  1916,  and 
showed  that  the  company  commenced  to  do 
business  in  October,  1909,  and  continued  un- 
til the  7th  day  of  December,  1914,  the  time 
of  the  granting  of  the  injunction  and  the  ap- 
pointing of  a  receiver,  and  that  the  company 
owed  debts  for  services  rendered  it,  rent, 
und  other  items  in  the  sum  of  ^6,208.65,  and 
death  claims  in  the  sum  of  $79,889.40.  Since 
the  filing  of  the  report  two  other  death 
claims  have  been  presented,  amounting  to 
$10,000,  making  a  debt  of  the  total  sum  of 
$96,008.05.  The  mortuary  and  reserve  fond 
on  hand  amounted  to  the  sum  of  $594.34, 
leaving  a  net  indebtedness  of  $95,503.71.  The 
total  sum  for  which  the  policy  holders  held 
insurance,  which  was  represented  by  subsist- 
ing policies  in  force  at  the  time  the  receiver 
was  appointed,  was  the  sum  of  $906,000.  The 
receiver  reported  that,  in  order  to  secure  a 
sutflclent  sum  to  pay  the  Indebtedness,  it 
would  be  necessary  to  make  an  assessment 
upon  each  policy  holder  of  an  amount  equal 
to  10.02  per  cent  of  the  amount  for  which 
he  carried  insurance,  which  was  then  In 
force.  Under  the  directions  of  the  court,  the 
receiver  made  the  assessment  The  policy 
holders  having  failed  to  pay  the  sums  de- 
manded of  thero,  the  receiver  filed  an  an- 
swer, in  the  action,  which  was  made  a  cross- 
petition  against  the  various  policy  holders, 
and  by  which  a  personal  Judgment  was 
sought  against  each  policy  holder  for  the 
amount  for  which  he  was  assessed.    A  copy 


of  the  policy  held  by  the  appellant,  Darnell, 
a  copy  of  the  articles  of  incorporation  of  the 
company,  its  by-laws,  the  license  granted  to 
the  company  by  the  Insurance  commissioner 
to  do  business,  and  the  report  of  the  receiver, 
and  the  notice  of  the  proposed  assessment 
were  tiled  with  and  made  a  patt  of  the  an- 
swer and  cross-petition.  The  appellant,  Dar- 
nell, was  made  one  of  the  defendants  to  the 
cross-petition,  as  being  a  policy  holder  at  the 
time  the  various  items  of  indebtedness  which 
went  to  make  up  the  indebtedness  of  the 
company  were  incurred.  To  the  cross-peti- 
tion against  him  he  Interposed  a  general  de- 
murrer. The  demurrer  was  overruled,  and, 
declining  to  further  plead,  a  Judgment  was 
refadered  against  him  in  behalf  of  the  receiv- 
er for  the  sum  of  $510,  the  amount  of  the 
assessment  against  him,  and,  complaining  of 
this  Judgment,  he  has  appealed.  The  main 
question  for  decision  under  the  pleadings  Is 
whether  or  not  the  cross-petition  stated  facts 
sufficient  to  authorize  the  court  to  direct  the 
receiver  to  make  the  assessment,  and  wheth- 
er or  not  the  appellant,  as  a  policy  holder, 
could  be  required  to  pay  the  assessment,  con- 
ceding that  the  assessment  was  made  in  the 
manner  required  by  law.  The  decision  of 
this  question  makes  necessary  a  considera- 
tion of  the  character  of  the  corporation  it 
was,  the  character  of  business  it  was  en- 
gaged in,  and  the  rights  and  liabilities  of  a 
policy  holder  in  it  under  the  statutes  control- 
ling such  corporations,  the  by-laws,  and  the 
contract  with  appellant,  as  set  out  in  the 
policy  held  by  him,  as  the  liabilities  of  a 
member  of  some  insurance  corporations  are 
different  from  his  liabilities  as  a  policy  hold- 
er. It  is  apparent  that,  if  appellant  can  be 
required  to  pay  the  Judgment,  that  he  will 
be  loser,  not  only  of  the  sums  be  has  paid  in 
premiums  to  the  company,  but  the  value  of 
his  policy  also,  if  it  has  any  such,  and  in 
spite  of  these  losses  he  will  be  required  to 
pay  or  assist  in  the  payment  ot  all  the  In- 
debtedness of  the  company  in  cases  of  the 
death  of  other  policy  holders  previous  to  the 
filing  of  the  action  in  which  the  Judgment 
declaring  the  insolvency  of  the  company  was 
rendered,  or  at  least  all  of  those  on  account 
of  which  the  assessment  was  made,  as  the 
cross-petition  alleges  that  appellant's  policy 
was  in  force  when  e&di  of  the  losses  was  in- 
curred. 
The  articles  of  incorporation  represent: 
That  the  incorporators  have  "constituted  them- 
selves and  their  associates  a  corporation  for  the 
purpose  of  transacting  a  life  insurance  business 
on  the  co-operative  or  assessment  plan,  pursu- 
ant to  the  provisions  of  chapter  32  of  Kentucky 
Statutps,  and  especially  pursuant  to  artide  4. 
subd.  3,  thereof.'' 

Article  II  declares  that: 

"The  class  of  insurance  which  it  is  proposed 
to  write  is  known  as  the  co-operativo  or  assess- 
ment plan." 

Article  III  provides  as  follows: 

"The  business  plan  or  principle  on  which  the 
corporation  proposes  to  operate  is  the  creation 
of  a  fund  or  funds  derived  from  stated  annual 
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premitunt,  special  asseaiments,  as  occaedon  may 
requirei  and  interest  and  accretions  thereon,  col- 
lected or  to  be  collected  from  the  policy  holders 
thereof,  said  fund  to  be  used  to  make  and  main- 
tain insurance  on  the  lives  of  individuals  who 
have  by  payment  of  stipulated  premiums  become 
policy  hmdera  in  the  corporation.  The  corpora- 
tion shall  create  a  reserve  fund  in  such  a  man- 
ner as  may  be  prescribed  by  the  by-lavrs  of  the 
corporation,  which  reserve  fund  shall  be  set 
apart  aa  an  emergency  fund  and  used  as  pre- 
scribed in  section  662,  subd.  3,  and  article  4, 
of  Kentucky  Statutes." 

Article  IV  provides  that  the  number  of 
policy  holders  should  be  at  least  200  in  num- 
ber, and  the  aggregate  amount  of  Insurance 
not  less  than  $200,000.  The  other  articles 
provided  for  a  board  of  directors  and  offi- 
cers, and  when  the  corporation  should  com- 
mence business,  and  authorized  the  directors 
to  employ  persons  to  serve  the  corporation, 
and  to  create  a  finance  and  other  committees, 
and  limited  the  amount  of  the  indebtedness 
which  might  be  Incurred,  except  for  death 
claims,  and  provided  by  article  XI  that  the 
private  property  of  the  members  of  the  cor- 
poration should  not  be  subject  to  the  pay- 
ment of  the  corporation's  debts. 

Section  664,  Kentucky  Statutes,  defines  cer- 
tain characters  of  insurance  which  shall  be 
considered  as  life  insurance  upon  the  co- 
operative or  assessment  plan,  and  Is  as  fol- 
lows: • 

"Any  corporation,  association  or  society  which 
issues  any  certificate,  policy  or  other  evidence 
of  interest  to,  or  makes  any  promise  or  agree- 
ment with  its  members,  whereby,  upon  the  de- 
cease of  0  member,  any  money  or  other  benefit, 
charity,  rehef  or  aid  is  to  be  paid,  provided  or 
rendered  bj  such  corporation,  association  or  so- 
ciety, to  the  legal  representative  of  such  mem- 
ber, or  to  the  beneficiary  designated  by  such 
member,  which  money,  benefit,  charity,  relief  or 
aid  is  derived  from  the .  voluntary  donation  or 
from  admission  fees,  dues  and  assessments,  or 
any  of  them,  collected  or  to  be  collected  from  the 
members  thereof,  or  members  of  a  ciass  therein, 
and  interests  and  accretions  thereon,  or  rebates 
from  amounts  payable  to  the  beneficiaries  or 
heirs,  and  wherem  the  paying,  providing  or  ren- 
dering of  such  money  or  other  benefit,  charity, 
relief  or  aid  is  conditional  upon  the  same  being 
realized  in  the  manner  aforesaid,  and  wherein 
the  money  or  other  benefit,  charity,  relief  or  aid 
HO  realized  is  applied  to  the  uses  and  purposes 
of  such  corporation,  association  or  society,  and 
the  expenses  of  the  management  and  prosecu- 
tion of  its  business,  shall  be  deemed  to  be  en- 
gaged in  the  business  of  life  insurance  upon  the 
eo-ojperative  or.  assessment  plan,  and  snail  be 
subject  only  to  the  provisions  of  this  subdivi- 
sion.   •    »    •■' 

Section  665,  Kentucky  Statutes,  defines  in 
similar  language  what  casualty  insurance  up- 
on the  co-operative  or  a8.sessment  plan  is. 

The  policy  in  controversy  was  a  Joint  poli- 
cy, in  favor  of  the  appellant  and  his  wife. 
and  the  consideration  of  which,  as  expressed 
in  the  policy,  was  as  follows: 

"This  policy  is  issued  in  consideration  of  the 
applications  therefor,  and  of  the  applicants' 
statements  mnde  in  their  medical  examinations, 
and  of  a  full  compliance  with  all  the  terms, 
conditions,  add  provisions  indorsed  on  the  back 
of  this  policy,  all  of  which  are  made  a  part 
hereof,  and  of  the  payment,  in  advance,  of  fifty- 
five  dollars  for  one  year's  insurance,  but  will 
be  renewed  upon  the 'farther  payment  of  a  like 


amount  at  the  home  office- of  the  company  on  or 
before  the  9th  day  of  December  in  every  year 
thereafter  during  the  continuance  of  this  con- 
tract" 

The  above  was  contained  in  the  face  of 
the  policy.  The  tmdertaking  by  the  company 
was,  in  the  event  of  the  death  of  either  ai>- 
pellant  or  his  wife,  to  pay  to  the  survivor  a 
funeral  benefit  of  $250,  and  to  the  surviv- 
or, if  the  wife,  $38  per  month  during  her 
natural  life,  and,  if  the  husband,  the  sum  of 
$2S  each  month  during  his  natural  life,  and 
in  the  event  of  the  death  of  both,  if  the  pre- 
miums upon  the  policy  had  been  paid  up  to 
the  death  of  both,  to  pay  any  minor  children 
which  they  might  have  the  monthly  benefit 
being  paid  to  the  surviving  husband  or  wife, 
whichever  was  the  last  to  die,  until  the  chil- 
dren should  become  21  years  of  age  or  mar- 
ried; if  the  husband  or  wife  should  become 
permanently  disabled  during  the  continuance 
of  the  contract  to  pay  to  him  or  her  the 
monthly  benefit  above  mentioned;  if  the  hus- 
band, $28,  and  if  the  wife,  $38,  per  month 
during  the  period  of  the  dlsablUty,  and,  if 
both  should  become  disabled,  to  pay  to  them 
during  the  continuance  of  the  disability  the 
sum  of  $28  per  month.  But  all  of  the  pay- 
ments under  the  policy  should  not  exceed 
$5,000. 

The  by-laws  were  made  a  part  of  the  policy 
contract  and  printed  upon  the  back  of  the 
policy.  The  eighth  by-law  provided  that  one- 
half  of  each  premium  after  the  first  should 
be  appropriated  as  a  mortuary  fund,  and  not 
used  for  any  purpose,  except  the  payment  of 
death  claims.  The  ninth  by-law  provided 
that  at  the  end  of  each  fiscal  year,  after  all 
current  expenses,  commissions,  etc.,  were 
paid,  and  one-half  of  the  premiums  collected 
appropriated  to  the  moTtuary  fund,  if  any 
money  was  on  hand,  it  should  be  appropri- 
ated to  a  reserve  fund  and  Invested  in  se- 
curities, as  required  by  law,  and  held  in- 
violable for  the. payment  of  death,  claims, 
in  the  event  the  mortuary  fund  should  be- 
come exhausted. 

The  tenth  by-law  was  as  follows: 

"In  case  an  emergency  shall  arise  from  an 
epidemic,  or  other  causes,  and  our  mortuary  and 
reserve  funds  shall  both  become  exhausted,  leav- 
ing any  unpaid  death  claims,  then  the  company 
reserves  the  right  to  call  on  her  policy  holders, 
for  a  special  donation,  sufficient  only  to  relieve 
such  unpaid  death  claims.  But  under  no  cir- 
cumstances shall  any  such  donation  be  cAUed 
for  until  our  mortuary  and  reserve  funds  have 
both,  been  completely  exhausted.  In  such  case 
sixty  days'  notice  will  be  given  to  all  policy 
holders  of  the  amount  called  for  and  of  the  time 
it  shall  be  due." 

This  by-law  was  followed  Immediately  by 
the  eleventh  one,  which  was  as  follows: 

"In  accepting  a  poKcy  in  this  company,  you 
assume  no  liaUlity  whatever,  further  than  the 
payment  of  the  first  year's  premium,  and  no 
property  or  other  value  of  the  policy  holder 
shall  be  held  liable  for  the  payment  of  the  pre- 
minms,  except 'where  notes  have  been  given  for 
the  same." 

Another  by-law  provided  that  a  lapsed  pol- 
icy might  b9  ratewed  within  a  year  front 
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the  date  of  its  lapse  by  f nmlshlng  satisfac- 
tory proof  of  good  bealth  and  the  payment 
of  all  back  premiums,  with  tbeir  accrued 
interest. 

1.  It  is  Insisted  that  the  policy  contract 
sued  upon  Is  void,  because  the  Equity  I4fe 
Insurance  Company  was  not  organized  as  re- 
quired by  law  as  a  co-operative  or  assessment 
life  insurance  company,  and  hence  did  not 
hare  the  power  to  make  or  enter  into  a  con- 
tract such  as  the  policy  was  which  was 
granted  to  appellant  The  failure  to  organ- 
ize as  required  by  law  as  an  assessment  life 
Insurance  company  is  said  to  consist  in  the 
fact  that  only  two  of  the  persons  claiming  to 
be  Incorporators  signed  and  acknowledged 
the  articles  of  Incorporation,  as  required  by 
section  61d,  Kentucky  Statutes;  a  sworn 
statement  was  not  made  by  three  of  the  in- 
corporators to  the  effect  that  at  least  200 
eligible  persons  had  In  good  faith  made  ap- 
plicati(m  In  writing  for  membership  in  the 
company,  and  was  not  filed  with  the  Insur- 
ance commissioner  ;  that  the  papers  were  not 
referred  to  the  Attorney  General  for  his  ex- 
amlnatlon,  and  he  did  not  certify  that  they 
were  in  conformity  with  the  requirements  of 
the  law;  that  at  least  200  persons  did  not 
subscribe  In  writing  for  an  aggregate  amount 
of  $200,000  of  Insurance  and  pay  in  5  per 
cent,  of  the  amount  subscribed,  and  which 
was  Invested  in  securities  and  deposited  with 
the  treasurer,  in  trust  for  the  beneficiaries, 
and  the  emergency  fund  provided  for  by  sec- 
tion 662,  Kentucky  Statutes,  had  not  been  de- 
posited ;  and  that  its  license  was  not  filed  in 
the  county  court  of  the  county  where  its  of- 
fice was  to  be  located  before  it  commenced 
to  do  business — all  of  which  things  were  re- 
quired to  be  done  by  section  661,  Kentucky 
Statutes,  before  it  was  authorized  to  engage 
In  business  as  a  life  insurance  company  up- 
on the  co-operative  or  assessment  plan. 

[1,2]  As  to  the  first  fault  found  with  the 
organization,  section  660,  Kentucky  Statutes, 
does  not  require.  In  the  organization  of  an 
assessment  or  co-operative  life  Insurance 
company,  any  particular  number  of  persons 
to  becohie  incori>orators,  and  with  reference 
to  the  failure  of  the  Incorporators  to  do  the 
other  things  required  for  the  legal  organiza- 
tion of  such  a  corporation  as  are  complained 
of,  which  does  not  appear  in  the  record ;  but 
the  certificate  of  the  Insurance  commissioner 
Is  on  file  and  made  a  part  of  the  cross-peti- 
tion, in  which  it  Is  certified  that  the  proceed- 
ings were  regular  and  In  compliance  with 
the  law  by  the  Incorporators,  and  that  in 
consequence  of  this  the  commissioner  had 
granted  the  certificate  or  license.  The  de- 
murrer necessarily  confesses  the  truth  of  the 
averments  of  the  petition,  and  it  can  only  be 
presumed  that  the  certificate  of  the  commis- 
sioner contained  a  truthful  statement,  in  the 
absence  of  any  fact  In  the  petition  which 
shows  otherwise. 
'  '  [t]  It  is  insisted,  however,  ttiat  the  con* 


tract  uf  insurance  Is  not  one  upon  the  co-op- 
erative or  assessment  plan  of  life  Insuranoe, 
and  hence  is  ultra  vires,  because  the  com- 
pany wtu  without  power  to  make  such  a  con- 
tract, and  its  action  was  unlawful,  because 
contrary  to  the  provisions  of  sectiim  567, 
Kentucky  Statutes,  which  makes  It  unlawful 
for  a  corporation  to  engage  in  any  busineas 
other  than  what  is  expressly  authorized  by 
its  articles  of  incorporation,  or  to  engage  In 
the  business  of  insurance  without  having 
been  organized  in  accordance  with  law.  Au 
examination  of  the  policy,  however,  does  not 
show  that  the  contract  contained  therein  was 
either  vicious  or  illegal,  but  that  it  was  such 
a  contract  as  might  be  lawfully  made  by 
authorized  pa-sons,  and  appellant,  having 
been  a  policy  holder  and  member,  which  Is  a 
status,  in  an  assessment  life  insuranoe  com- 
pany, in  the  nature  of  a  quasi  stockholder,  is 
estopped  to  insist  upon  irregularities  in  the 
organization  of  the  corporation,  or  that  the 
policy  was  an  ultra  vires  act,  as  a  defense 
to  the  action.  Section  566,  Kentucky  Stat- 
utes ;  Wight  V.  Shelby  R.  R.  Co.,  16  B.  Hon. 
6,  63  Am.  Dec.  522;  H.  ft  N.  B.  a.  Co.  v. 
LeaveU,  16  B.  Mon.  359 ;  Wood  v.  Friendship 
Lodge,  106  Ky.  424,  50  S.  W.  836,  20  Kj. 
Law  Bep.  2002;  LaU  v.  Mt  Sterling  Road 
Co.,  13  Bush,  33 ;  Johnson  «v.  Mason  Lodge, 
106  Ky.  838,  51  S.  W.  620,  21  Ky.  Law  Rep. 
620;  -Calor  Oil  ft  Gas  Ga  v.  Fnuu^,  etc, 
128  Ky.  715,  109  S.  W.  328,  33  Ky.  Law  Hep. 
98,  36  li.  R.  A.  (N.  S.)  456;  H-B  Fire  Insur- 
ance Co.  V.  O.  V.  D.  G.  Co,'8  Trustee,  IflO  Ky. 
252,  169  8.  W.  724,  Ann.  Cas.  1916B,  914: 
Depew  V.  Bank,  etc.,  1  J.  J.  Marsh.  378: 
Bank,  etc.,  v.  Trimble,  6  B.  Moo.  699 ;  Jones, 
etc.,  V.  Bank,  etc.,  8  B.  Mon.  123,  46  Am.  Dec 
540. 

[4]  2.  It  is  also  urged  that  the  Equity  Ufe 
Insurance  Company  was  not  a  mutual  com- 
pany, and  for  that  reason,  there  b^ing  no 
mutuality  of  obligation  between  the  poUc>- 
holders,  that  one  policy  holder  could  not  be 
assessed  for  the  payment  of  a  loss  under  an- 
other policy.  It  seems  to  be  the  policy  of  the 
law  In  this  state  that  insurance  compaoies 
shall  indicate  by  their  names  and  in  their 
Xtolides  whether  they  are  stock  or  mutual 
companies,  as  it  is  required  by  section  61S. 
Kentucky  Statutes,  that  an  insurance  com- 
pany which  does  business  upon  the  mutual 
principle  must  Include  the  word  "mntual"  In 
its  name,  and  by  section  686,  Kentucky  Stat- 
utes, it  Is  provided  that  every  Insurance  com- 
pany doing  business  upon  the  mutual  plan 
must  Include  the  word  "mutual"  In  its  title, 
and  that  such  title  shall  appear  uik»  the  first 
page  of  every  policy  and  renewal  receipt,  and, 
if  it  la  a  cash  stock  company,  that  it  sbAll 
express  in  its  policies  that  it  la  a  stock  com- 
pany, nor  shall  any  company  transact  the 
business  of  Insurance  on  both  the  stock  and 
mutual  plans.  Section  686,  supra,  however, 
seems  to  apply  to  insurance  companies  other 
than  life  insuranoe  companies.     The  word 
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"mutiml"  dOM  not  appear  In  the  tlOe  of  tbe 
ESqulty  Life  Inanranoe  Company,  and  no 
mutual  principle  appears  anywhere  In  tbe 
policy  Bued  on,  unless  the  {enth  by-law  should 
be  considered  as  a  mntual  undertaking  by  all 
the  policy  holders  to  be  ultimately  bound  for 
the  losses  sustained  under  all  other  policies. 
To  "co-operate''  means  for  two  or  more  persons 
to  act  Jointly  or  concurrently  toward  a  com- 
mon end,  but,  as  applied  to  a  co-operative  or 
assessment  Insurance  company,  does  not  in- 
clude a  co-operation  beyond  the  terms  of  a 
contract  entered  into  between  the  co-opera- 
tors. 

In  the  instant  case  it  is  not  deemed  neces- 
sary to  dedde  whether  a  co-operative  insur- 
ance company  and  an  assessment  insurance 
company  are  necessarily  one  and  the  same, 
nor  what  effect  the  failure  to  incorporate  the 
word  "mutual"  in  the  name  of  the  insurance 
company  conducted  upon  the  mutual  princi- 
ple has  upon  the  liabilities  of  a  policy  holder 
therein  who  has  accepted  a  policy  and  carried 
it  until  liability  of  a  mutual  character  is 
about  to  be  imposed  upon  him,  as  there  is  no 
requirement  in  the  statutes  which  regulate 
life  or  casualty  Insurance  companies  that 
they  shall  be  conducted  upon  the  principle  of 
mutuality  of  obligation  between  the  policy 
holders  for  each  other's  losses,  and  In  this 
they  are  in  marked  contrast  with  fire  Insur- 
ance companies,  which  are  conducted  upon 
the  co-operative  or  assessment  plan,  as  by 
section  707,  Kentucky  Statutes,  the  policy 
h<4ders  in  the  latter  companies  are  expressly 
required  to  enter  into  a  mutual  undertaking 
to  pay  each  his  pro  rata  of  losses  suffered  by 
other  holders  of  policies.  The  articles  of  In- 
corporation of  the  Equity  Life  Insurance 
Company  provide  for  a  company  to  do  busi- 
ness as  a  co-operative  or  assessment  company 
as  provided  in  the  statute  upon  the  subject. 
Its  only  revenues  are  to  be  realized  from  an- 
nual premiums,  which  might  be  considered 
dues,  special  assessments,  and  tbe  interest 
and  accretions  tb«re<«  collected  or  to  be  col- 
lected from  the  policy  holders.  The  policy  of 
appellant  is  an  undertaking  to  Insure  against 
risks  and  to  pay  benefits,  which,  by  tbe  provi- 
sions of  the  statutes,  are  such  as  may  be  done 
by  co-operative  or  assessment  companies. 
The  articles  of  incorporation  do  not  provide 
that  there  shall  be  any  obligation  between  the 
policy  holders  to  satisfy  the  losses  sustained 
under  each  other's  iKilicies  or  any  obligation  to 
each  other  at  all,  or  to  any  one  other  than  the 
company.  Section  667,  Kentucky  Statutes, 
authorized  the  policy  holders  to  make  and 
adopt  by-laws,  and  if  a  by-law  had  been 
adopted  authorizing  an  assessment  upon  a 
policy  holder  and  requiring  from  him  a  pay- 
ment of  his  Just  pro  rata  of  the  just  debts 
and  expenses  of  the  corporatiim  previous  to 
the  issual  to  him  of  a  iralicy,  and  such  bad 
been  made  a  part  of  the  contract  as  a  member 
of  a  co-operative  assessment  life  Insurance 
company,  it  seems  that  there  would  be  no  rea- 


son why  be  should,  not  be  bound  thereby. 
The  policy  holders,  however,  In  making  the 
by-laws,  have  the  right  to  define  the  extent 
to  which  they  would  co-operate  with  each 
other  in  carrying  out  the  conunon  purpose, 
and  each  could  be  bound  no  further  than  tbe 
by-laws  and  policy  contract  provided.  The 
policy,  with  the  by-laws,  constitutes  tbe  con- 
tract, and  defines  the  llabilitleB  of  the  appel- 
lant to  the  company  and  Its  members.  The 
policy,  so  Car  as  it  provides  for  an  undertak- 
ing by  the  insured  to  the  corporation,  is  tbe 
game  as  the  liability  of  a  policy  bolder  In  a 
regular  line  life  insurance  policy.  It  provides 
for  the  paymrait  In  advance  of  a  fixed  and 
unalterable  premium,  and  for  renewal  of  the 
insurance  when  the  stated  premium  shall  be 
paid  at  the  beginning  of  another  insurance 
year.  The  undertaking  of  the  company  as  to 
the  amounts  to  be  paid  by  it  upon  the  con- 
tingencies insured  against  are  uncertain  In 
total  amounts,  except  the  death  benefit,  and 
that  the  aggregate  amoimt  to  be  paid  should 
not  be  In  excess  of  $5,000.  The  face  of  the 
policy  contains  a  contract  from  which  the  in- 
sured could  withdraw  at  any  time  by  refusing 
to  renew  it,  by  the  payment  of  the  fixed  pre- 
mium at  the  fixed  time,  and  no  further  lia- 
bility would  attach  to  him.  Bacon  on  Benefit 
Societies,  i  S57;  L^man  t.  Clark,  174  IlL 
279,  51  N.  E.  222,  43  Ia  R.  A.  648. 

There  is  not  the  slightest  hint  of  any  fur- 
ther or  greater  liability  than  the  payment  of 
the  flat  premium  in  the  policy  proper.  By 
the  eleventh  by-law  It  is  expressly  and  as 
plainly  as  language  can  be  written  provided 
that  in  accepting  a  policy  the  policy  hcMer 
does  not  assume  any  liability  whatever  fur- 
ther than  the  payment  of  the  first  year's  pre- 
mium, and  that  no  pw^erty  or  other  value 
of  the  policy  holder  shall  be  held  liable  for 
the  payment  of  premiums,  except  where  notes 
have  been  given  for  the  same.  The  eleventh 
section  of  the  articles  of  incorporation  pro- 
vides that  the  private  property  of  the  mem- 
bers of  this  corporation  shall  not  be  subject 
to  the  payment  of  corporate  debts.  While  the 
articles  of  Incorporation  provide  that  cer- 
tain Income  of  the  company  may  be  realized 
from  "special  assessments,"  no  authority  was 
bestowed  upon  any  one  to  levy  the  assess- 
ment, nor  a  right  given  to  any  one  to  reqnlTe 
the  assessment  to  be  made,  and,  of  course, 
an  assessment,  being  otherwise  unprovided 
for,  would  not  be  collectable,  from  one  mem- 
ber for  the  benefit  of  the  company,  or  any 
other  member,  In  direct  violation  of  the  con- 
tract of  the  member  and  corporation,  as  ex- 
pressed In  the  by-laws  and  policy.  The  by- 
laws contain  no  provision  for  tbe  levy  of  an 
assessment  nor  for  the  enforced  payment  of 
any  liability  beyond  the  first  year's  premium, 
fixed  in  the  policy.  The  policy  makes  no 
provision  for  an  assessment  The  only  pro- 
vision for  the  payment  by  a  policy  holder 
imder  his  contract  of  anything  further  than 
the  first  year's  premium  upon  his  policy  la 
contained  in  the  tenth  by-law.    Beading  the 
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prorlatons  of  the  policy^  and  the  rieveiith  by- 
law together,  a  omtract  would  exist  which 
would  be  binding  upon  the  company  If  the 
policy  h<Hder  paid  the  premium  at  the  stated 
time,  but  which  he  might  decline  to  do  at  the 
tod  of  any  premium  year  without  incurring 
further  liability. 

[I]  The  eleventh  by-law  proTldes  that  the 
company  reserres  the  right  to  "call  on  the 
policy  holders  for  a  special  donation"  in 
case  of  emergency  from  an  epidemic  or  other 
cause  that  will  cause  the  mortuary  or  re- 
serve funds  to  become  exhausted  and  leave 
any  unpaid  death  claims.  It  is  Insisted  that 
this  language  should  be  c<Mistrued  into  a 
ngbt  on  the  part  of  the  company  to  levy  an 
assessment,  under  such  circumstances, 
against  the  policy  holders,  and  that  it  creat* 
ed  B  llBbility  upon  them  to  pay  the  assess- 
ment levied.  It  is  difficult  to  understand 
why.  If  the  makers  of  the  by-laws  intended 
that  such  should  be  the  effect  of  that  pro- 
vision, they  did  not  say  so.  It  was  prob- 
ably contemplated  by  the  makers  of  the  by- 
laws that  the  contingency  to  which  the  tenth 
by-law  applies  was  so  remote  that  the  pro- 
vision it  provides  to  meet  the  contingency, 
although  in  practical  operation,  would  be 
doiAtless  very  unsatisfactory,  was  deemed 
to  be  sufficient  If  the  tenth  by-law  is  to  be 
construed  as  empowering  the  officers  or  di- 
rectors of  the  company  to  levy  an  assessment 
upon  a  policy  holder,  which  would  be  a  lia- 
bility upon  him,  that  was  capable  of  enforce- 
ment, it  would  be  in  direct  conflict  with  the 
provisions  of  the  tenth  by-law,  which  pro- 
vides, as  above  stated,  that  an  acceptance 
of  a  policy  in  the  company  Imposes  no  liabil- 
ity upon  the  holder,  except  the  premium  for 
the  first  year,  and  that  the  property  of  a 
policy  holder  could  not  be  subjected  to  the 
payment  of  a  premium,  unless  he  had  execut- 
ed a  note  for  It,  If  the  two  by-laws  are  con- 
strued according  to  the  common  and  accepted 
import  of  the  language  used,  their  provisions 
are  relieved  of  any  'contradiction  or  incon- 
sistency. Their  language  is  not  auvblguous, 
and  it  cannot  be  assumed  that  the  word  "do- 
nation" was  unadvisedly  used  in  drafting  the 
by-lawB  by  persons  unlearned  or  not  expert 
in  Insurance  contracts,  and  who  failed  to 
comprehotd  the  meaning,  force,  and  eCect  of 


the  words,  as  by-laws  for  an  insurance  com- 
pany are  ordinarily  prepared  and  adopted 
by  educated  persons  and  with  the  assistance 
of  counseL  Hence  it  can  only  be  concluded 
that  the  by-laws  mean  what  they  say  and  say 
what  they  are  Intended  to  mean.  A  "dona- 
tion" has  no  other  meaning  than  a  voluntary 
contribution  or  gift,  which  one  may  make 
or  refuse  to  make^  as  he  may  elect.  This 
must  be  regarded  as  its  meaning  In  by-law  10, 
in  the  light  of  the  provisions  of  section  11  of 
the  articles  of  incorporation  and  the  eleventh 
by-law  and  the  policy  Itself,  with  all  of  whid» 
it  would  be  inconsistent  If  any  other  meaning 
Is  given  to  it.  Many  benefit  societies  are 
conducted,  at  least  in  part,  by  voluntary 
donations  and  contributions,  and  the  statute 
(section  664,  supra)  provides  that  voluntary 
donations  may  be  one  of  the  sources  of  in- 
come of  a  life  insurance  company  upon  tue 
co-operative  or  assessment  plan.  It  is  clear 
that  the  tenth  by-law  was  adopted  to  preserve 
for  the  company  some  semblance  of  a  co-op- 
erative or  assessment  company,  such  as  Is 
contemplated  by  the  statutes  upon  the  sub- 
ject, but  not  to  impose  any  enforceable  lia- 
bility upon  the  policy  holders  or  members. 

[6]  The  Equity  Life  Insurance  Company 
having  nothing  in  either  its  articles  of  incor- 
poration, by-laws,  or  policy  contracts  which 
made  a  member  or  policy  holder  liable  to  any 
other  member  or  policy  holder  for  a  loss  sus- 
tained by  the  company  on  account  of  the 
policy  of  any  member,  and  having  never  by  by- 
law or  contract  provided  for  a  liability  upon 
any  of  its  members  or  policy  holders  for  its 
debts  to  Its  other  policy  holders,  but  express- 
ly provided  by  its  by-laws  that  no  such  lia- 
bility could  be  imposed  upon  its  members,  be- 
yond th^  premiums  to  be  paid  upcm  the  poli- 
cies, and  thus  expressly  limited  the  co-opera- 
tion of  its  members,  which  was  known  to  and 
accepted  by  its  members  and  policy  holders. 
it  was  without  power  to  levy  an  assessment, 
and  doubtless  this  was  the  reason  it  never 
attempted  to  do  so.  The  company  itself  being 
without  power  to  do  so,  its  receiver  cannot 
do  so,  nor  can  the  court  authorize  him  to 
do  so. 

The  Judgment  Is  therefore  reversed,  and 
the- cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 
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STATE  V.  ERWIN. 

(Snpreme  Ooutt  of  Tennessee.    Feb.  20,  1018.) 

CoNBiiTunoiiAi.  Law  «=»^7— Licgnsics  «s> 
7(2)— STATnTKs  ^=995(2}  —  Dub  Pbocms  or 
Law— CoicPENSATioN  —  Unifobu  Taxation 
— General  Laws. 
AcU  1907,  c.  32  rrhomp.   Shan.   Code,  | 
2853a2  et  seq.),  requiring  registration  and  li- 
cense fee  of  $3  in  order  to  keep  a  female  dog, 
the  fees  over  expenses  to  go  to  the  school  fund, 
does  not  eontrarene  Const,  art  1,  §{  8,  21,  article 
2,  i  28,  nor  article  11,  |  8,  nrovidu^  that  prop- 
erty shall  not  be  taken  witnout  a  judgment  of 
peers  of  the  land,  or  without  comitensation,  that 
taxes  shall  be  uniform,  and  prohibiting  special 
law*. 

Appeal  from  Criminal  Court,  Maury  Coun- 
ty;   J.  T.  McKnlght,  Judge. 

W.  P.  Erwln  was  Indicted  for  keeping  a 
female  dog  without  reporting  It  From  an 
order  qtiasblng  the  Indictment,  the  State  ap- 
peals.   Reversed. 

W.  H.  Swlggart,  Jr.,  Asst  Atty.  Gen.,  for 
the  State.  ^K'lebster  &  Webster,  of  Columbia, 
for  app^ee. 

FENTRESS,  J.  The  defendant  was  Indict- 
ed for  keeping  a  female  dog  more  than  three 
m(mth8  of  age,  without  having  reported  the 
dog  for  registration,  as  required  by  chapter 
32  of  the  Acts  1907  (Thomp.  Shan.  Code,  f 
28S3a2  et  seq.).  He  moved  to  quash  the  In- 
dictment upon  the  ground  that  the  act  was 
unconstitutional,  and  the  trial  judge  sus- 
tained the  motion.  The  state  has  appealed  to 
this  court 
The  caption  of  the  act  is  entitled: 
"An  act  to  regulate  the  keeping  of  fetnale 
dogs,  b;  requiring  them  to  be  registered  and 
to  declare  the  running  at  large  of  unregistered 
female  dogs  a  public  nuisance." 

It  provides  that  the  circuit  court  derk 
shall  keep  a  book  in  which  all  female  dogs 
In  the  county  three  months  old  and  over, 
shall  be  registered  In  the  following  form: 

"Number,  name,  age,  color,  breed,  name  and 
address  of  keeper,  date  of  registry." 

It  is  also  provided  that  the  owner  shall  pay 
$8  for  each  dog  registered  and  that  the  clerk 
shall  furnish  a  collar  and  tag  to  be  worn  by 
the  dog,  upon  which  shall  be  stamped  the 
registration  number. 

It  is  made  a  misdemeanor  for  any  person 
owning  or  keeping  such  a  dog  to  fall  to  report 
It  for  registration,  or  to  permit  it  to  nm  at 
large  without  registration. 

The  act  makes  it  the  duty  of  the  drcolt 
court  clerks  on  the  Slst  of  December  of  each 
year  to — 

"make  np  their  accounts  of  the  receipts  from 
the  registry  of  female  dogs,  from  which  shall 
be  deducted  the  coat  of  books,  collars,  tags  or 
other  necessary  expense,  and  a  fee  of  fifty 
cents  for  each  female  dog  registered,  which  shall 
be  the  fee  or  compensation  of  the  clerk,  and  he 
shall  make  a  report  to  commissioner  of  agri- 
culture on  the  10th  of  January  of  each  year  of 
the  number  of  female  dogs  registered  in  his 
county  the  preceding  year." 


It  is  further  provided  that  the  balance 
shall  go  to  the  common  school  fund. 

The  defendant  Insists  that  the  act  contra- 
venes sectiims  8  and  21  of  article  1,  and  sec- 
tion 28  of  article '2,  and  section  8  of  article  11, 
of  the  eonstltntioo  of  the  states  and  is  there- 
fora  void. 

It  has  been  repeatedly  held  by  this  court 
tliat  dogs  are  property.  State  v.  Brown,  9 
Bart  53,  40  Am.  Rep.  81 ;  Wheatley  v.  Har- 
ris, 4  Sneed,  468,  70  Am.  Dec.  268;  Citiz«is' 
Rapid  Transit  Co.  v.  Dew,  100  Tenn.  323, 
45  S.  W.  790,  40  L.  R.  A.  618,  66  Am.  St  R^. 
754 ;  Fink  v.  Evans,  95  Tenn.  413,  32  S.  W. 
307;  Phillips  V.  Lewis,  3  Tenn.  Ca«.  230. 
However,  they  are  property  of  such  a  char- 
acter that  the  Legislature,  in  the  exercise  of 
the  police  power  of  the  state,  has  seen  fit  to 
regulate  the  keeping  of  them,  so  as  to  protect 
the  safety  of  the  people  and  of  property  from 
their  offensive  and  destructive  propensities. 
The  right  to  do  so  is  not  denied,  but  it  Is  said 
the  act  is  not  a  police  measure,  but  a  revenue 
act,  and  therefore  cannot  be  upheld.  The  in- 
sistence is  that  compliance  with  the  statute 
will  not  make  dogs  less  obnoxious.  Of  course, 
the  registration  of  dogs  and  attaching  to  them 
collars  with  tags,  for  which  the  owner  is 
made  to  pay  a  tax,  will  not  change  their  in- 
herently bad  qualities,  but  it  will  probably 
reduce  their  number  and  cause  the  owners  of 
them  to  ose  grcati-r  care  to  see  that  they  do 
not  harm  the  persons  or  property  of  others. 
Legislative  acts  and  city  ordinancea  of  simi- 
lar purport,  imposing  a  privilege  or  special 
tax  upon  the  keeping  of  dogs,  have  almost 
universally  been  held  to  be  a  constitutional 
exercise  of  the  police  power  of  the  states  and 
municipalities.  Sentell  v.  New  Orleans  & 
Carrolton  R.  R.  Co.,  166  U.  S.  698,  17  Sup. 
Ct  693,  41  L.  Ed.  1169;  Paxton  v.  Fltaim- 
mons,  253  lU.  365,  97  N.  B.  676,  39  L.  R.  A. 
(N.  S.)  855;  McGlone  v.  Womack,  129  Ky. 
274,  111  S.  W.  688,  17  L.  R.  A.  (N.  S.)  855; 
note  to  Citlsens'  Rapid  Transit  Co.  v.  Dew, 
40  Ia  R.  A.  520;  Cartharge  v.  Rhodes,  101  Mo. 
175,  14  S.  W.  181,  9  L.  R.  A.  352;  Utchville 
v.  Hanson,  19  N.  D.  672,  124  N.  W.  1110,  Ann. 
Cas.  1912D,  876;  Dickerman  v.  R.  R.,  79  Conn. 
427,  66  Atl.  280,  8  Ann.  Cas.  417. 

In  Foster  v.  Speed,  120  Tenn.  470,  111 
S.  W.  925,  22  L.  R.  A.  (N.  S.)  949,  15  Ann. 
Gas.  1066,  this  court  held  that,  if  one  main- 
tains a  nuisance  by  doing  something  which 
causes  the  public  a  special  inconvenience 
and  increases  the  cost  of  government,  that 
fact  Justifies  the  state  in  discriminating 
against  him  in  taxation,  because  the  burden 
of  taxation  should  fall  heaviest  upon  those 
things  which  are  obnoxious  to  the  public. 

Such  enactments  are  not  arbitrary  class 
legislation.  Motlow  v.  State,  126  Tenn.  559, 
145  S.  W.  177,  U  R.  A.  1916F,  177;  State  v. 
Persica,  130  Tenn.  48, 168  S.  W.  1056;  State 
V.  Norvell,  137  T«in.  82,  191  S.  W.  636,  L.  R. 
A.  1917D,  686;  Undsley  v.  Gas  Co.,  220  U.  S. 
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61,  31  Sup.  Ct  837,  65  L.  Ed.  369,  Ann.  Gas. 
1912C,  160. 

It  Is  insisted  that  In  Phlllipa  v.  Lewis,  3 
Tenn.  Cas.  230,  this  court  held  to  be  uncon- 
stitutional chapter  67  of  the  Acts  of  1875, 
which  Imposed  a  tax  upon  keeping  dogs,  upon 
the  ground  that  it  subjected  this  character 
of  property  to  double  taxation.  That  act 
should  be  distinguished  from  the  act  here  at- 
tacked. The  primary  object  of  the  former 
was  to  raise  revenue.  This  Is  shown  by  the 
italicized  portion  of  the  caption:  "An  act  to 
increaae  the  revenue  of  the  state  and  encour- 
age wool-growing."  The  court  held  that  it 
was  not  intended  to  be  a  police  regulation. 
The  object  of  the  present  act  is  the  regula- 
tion of  dogs.  The  tax  Is  only  an  Incident  to 
the  object  expressed  and  is  not  mncb  more 
tlian  enough  to  cover  the  cost  of  its  execu- 
tion. 

We  are  of  the  opinion  that  the  act  Is  a  val- 
id exercise  of  the  police  power  of  the  state. 
The  Judgment  of  the  trial  court  is  reversed 
and  the  case  will  be  remanded  for  further 
proceedings. 


WARD  V.  SHABPR 
(Supreme  Court  of  Tennessee.     Feb.  9,  1918.) 

1.  Infants  ^=»47  —  Contbacts  —  Vamditt — 

Want  of  Considebation. 
As  a  minor  is  prejudiced  by  sale  without 
advertisement  of  furniture  bought  on  the  install- 
ment plan,  under  Acts  1911,  c.  8,  f  1,  his  agree- 
ment, walvinE  advertisement,  is  void ;  there  be- 
ing no  consideration  for  such  a  waiver  except 
the  cost  of  advertisement 

2.  Sales  *=»479(14)  —  CoNDrnoNAi  Salks  — 
DEFAUIiT^— Advebtisbment— Waivkb. 

While  a  seller  and  purchaser  in  a  condition- 
al sale  can  waive  advertisement  and  sale  on 
default,  as  provided  in  Acts  1889,  c.  81,  yet  ad- 
vertisement cannot  be  waived  unless  the  sale 
is  also  waived,  because  the  purpose  of  allowing 
the  waiver  is  to  permit  a  final  settlnuent  of  the 
account  by  agreement. 

Appeal  from  Circuit  Court,  Davidson  Coun- 
ty; A.  G.  Rutherford,  Judge. 

Action  by  Kenner  Ward,  by  Vester  Wil- 
liams, next  friend,  against  Percy  Sharpe. 
From  a  Judgment  of  the  Court  of  Civil  Ap- 
peals, affirming  a  Judgment  for  defendant, 
plalntUT  appeals.     Reversed. 

Wm.  Howard  Ewlng  and  Thos.  O.  Wat- 
kins,  both  of  Nashville,  for  AViUlaras.  R.  B. 
C.  Howell,  of  Nashville,  for  Sharpe. 

NEIL,  C.  J.  Plaintiff,  who  was  a  minor, 
about  20  years  of  age  and  married,  purchas- 
ed of  the  defendant  certain  furniture  with 
which  to  begin  housekeeping,  the  title  being 
retained  by  the  vendor  to  secure  the  pur- 
chase money.  The  price  agreed  to  be  paid 
was  about  $106.20  on  the  installment  plan, 
at  so  much  per  week.  After  paying  f45 
plaintiff  defaulted  In  one  or  more  of  the 
weekly  payments.  Thereupon  the  defendant 
reclaimed  the  furniture  with  the  plaintiff's 


consent,  and  sold  it  wlfhont  making  adver- 
tisement of  the  Sale,  as  required  by  law  in 
such  cases.  However,  tlie  plaintiff  signed  a 
written  waiver  of  advertisement.  This  suit 
was  brought  for  the  recovery  of  the  f*5 
wliich  bad  been  paid  on  the  furniture. 

The  trial  Judge  held  that  tiie  waiver  was 
valid,  and  the  plaintiff  coold  recover  nothing, 
and  dismissed  the  suit  The  Court  of  CIvU 
Appeals  affirmed  this  Judgment 

[1]  We  think  both  courts  were  in  error. 
The  plaintiff  was  a  minor  at  ttie  time  be 
made  the  waiver,  which,  tielng  an  act  neces- 
sarily to  his  prejudice,  was  wholly  void. 
The  rule  has  been  laid  down  In  this  state 
that  when  the  court  can  pronounce  a  con- 
tract of  an  infant  to  be  to  his  prejudice  It  is 
void;  and  when  to  his  benefit,  as  for  neces- 
saries, it  is.  good ;  and  when  the  contract  is 
of  an  uncertain  nature  as  to  benefit  or  preju- 
dice, it  is  voidable  only  at  the  election  of 
the  infant  Wheaton  v.  East,  5  Yerg.  (13 
Tenn.)  41,  26  Am.  Dec.  251;  Swafford  v. 
Ferguson,  3  Lea  (71  Tenn.)  292,  294,  31  Am. 
Rep.  639;  (Chambers  v.  Railroad,  130  Tenn. 
459,  461,  171  S.  W.  84.  It  was  to  the  preju- 
dice of  the  plaintiff  because  it  was  without 
consideration.  Scobey  v.  Waters,  10  Lea 
(78  Tenn.)  551,  557,  and  see  Langford  t. 
Frey,  '8  Humph.  (27  Tenn.)  443,  446.  It  is 
urged  that  the  expense  of  advertising  the 
sale  was  saved.  This  expense,  if  any,  could 
have  been  only  nominal,  because  It  Is  provid- 
ed by  Acts  1911,  c.  8,  {  1,  that  the  sale  may 
be  made  either  by  written  or  printed  posters, 
posted  at  as  many  as  three  public  places  In 
the  county  where  the  property  Is  to  be  sold, 
one  of  said  places  to  be  In  the  district  In 
which  the  property  is  to  be  sold  and  one  at 
the  courthouse  door  and  the  other  at  any 
public  place  In  the  county.  Blanlfestly,  the 
expense,  If  any,  would  have  been  trifling. 
The  rule  Is  that  where  there  is  no  considera- 
tion, or  It  Is  merely  nominal,  the  contract  Is 
void.  Robinson  v.  Coulter,  6  Pldc.  (90  Tenn.) 
705,  18  S.  W.  260,  26  Am.  St  Rep.  708.  It 
was  assumed  In  the  lower  courts  that  be- 
cause the  plaintiff  could  buy  the  property, 
on  the  ground  that  the  furniture  was  a  ne- 
cessity to  Ills  housekeeping,  the  same  neces- 
sity woidd  Justify  his  surrendering  the  right 
which  the  law  gave  him  to  biave  the  proper- 
ty advertised  for  sale.  The  conclusion  by  no 
means  follows.  It  is  to  the  infant's  benefit 
to  buy  necessaries;  It  Is  to  his  prejudice  to 
surrender  a  right  without  adequate  compen- 
sation. That  the  right  was  a  valuable  one 
Is  apparent  when  we  consider  that  the  law 
provides  that  wheb  the  seller,  under  a  condi- 
tional sale  of  personalty,  takes  bade  the 
property  he  is  under  the  duty  of  advertising 
within  ten  days  and  selUng  at  public  auc- 
tion, and  of  paying  to  the  original  vendee 
any  excess  that  such  sale  may  realize  over 
the  debt  Clearly  there  is  more  probability 
of  realizing  such  excess  when  a  sale  is  prop- 
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erly  advertised  tban  there  la  when  it  Is 
made  without  any  advertisement  at  all. 
The  act  that  gorerns  the  caee  (chapter  81, 
Acts  of  1889),  permits  the  vendor  to  be  a 
purchaser  at  the  sale.  It  Is  more  tban 
probable  ttmt  when  he  sells  without  adver- 
tising he  will  become  the  purchaser  and  thus 
sacrifice  the  rights  of  the  original  vendee. 

[2]  There  is  another  reason  equally  as  sat- 
isfactory. The  act  of  1889  referred  to  was 
based  <mi  the  policy  of  protecting  persons 
who  buy  property  under  conditional  sales, 
such  persons  being  usually  impecunious.  It 
was  the  intention  of  the  Legislature  to  pro- 
tect these  people  from  oppression  on  •  the 
part  of  vendors.  For  this  reason  the  provi- 
sions for  advertisement  and  sale  above  men* 
tloned  were  made,  with  the  further  provision 
that  In  case  there  should  be  a  surplus  it 
should  be  paid  to  the  original  purchaser.  In 
order  to  more  carefully  protect  the  rights  of 
such  poor  persons  It  was  provided  that  the 
original  purchaser  might  recover  the  bal- 
ance by  motion  before  any  Justice  of  the 
peace,  or  any  court  having  Jurisdiction  of  the 
amount,  after  giving  five  days'  written  no- 
tice. Another  provision  for  the  same  pur- 
pose was  made  that,  in  case  the  original  sell- 
er or  vendor,  after  having  taken  possession, 
should  fail  to  advertise  and  sell,  as  required 
by  the  act,  the  original  purchaser  should 
have  the  right  to  recover  frtmi  the  seller  that 
part  of  the  consideration  which  he  had  previ- 
ously paid  for  the  property.  In  other  words, 
In  case  the  original  seller  or  vendor  falls  to 
make  advertisement  and  sale,  the  original 
vendee  Is  entitled  to  treat  the  contract  as 
rescinded,  and  sue  for  the  purchalsie  money 
he  has  previously  paid.  The  court  has  al- 
ways treated  the  requirements  as  to  adver- 
tisement and  sale  with  the  greatest  strict- 
ness. Whltelaw  Furniture  Co.  v.  Boon,  102 
Tenn.  720,  52  8.  W.  1B6 ;  Lleberman  v.  Puck- 
ett,  94  Tenn.  274,  29  S.  W.  6 ;  Masslllon  £h- 
gine  &  Thresher  C)o.  v.  Wilkes,  82  S.  W.  316; 
Ice  &  Coal  Co.  v.  Alley,  127  Tenn.  178,  179, 
154  S.  W.  636;  Case  v.  Watson,  122  Tenn. 
148,  122  S.  W.  86.  974.     It  is  true  that  the 


act  provides  that  the  original  seller  and  pur- 
chaser "may  at  any  time  by  agreement  waive 
the  sale  provided  in-  this  act"  The  act  does 
not  permit  the  waiving  of  the  advertisement 
alone.  It  does  not  permit  the  waiving  of  the 
sale  preliminary  to  default  made.  In  other 
words,  it  does  not  permit  such  a  provision  to 
be  contained  in  the  contract  of  sale.  Massll- 
lon Engine  &  Thresher  Co.  v.  Wilkes,  supra. 
The  reason  why  the  advertisement  and  sale 
may  be  together  waived  and  not  the  adver- 
tisement alone  is  this:  When  the  sale  is 
waived  by  agreement  between  the  parties 
this  necessarily  means  that  the  vendor  takes 
the  property  back  on  some  terms  agreeable 
to  the  vendee;  that  is,  there  either  muat  be 
a  rescission  in  this  form  or  some  kind  of 
accord  and  satisfaction.  In  case  the  adver- 
tisement alone  is  waived  this  means  that  the 
original  vendor  may  put  the  property  up  at 
sale,  and  in  case  it  fails  to  bring  the  balance 
due  he  can  hold  what  is  left  unpaid  as  a 
debt  against  the  original  purchaser,  the  act 
providing  that,  should  the  property  at  the 
sale  faU  to  realize  a  suffldent  sum  to  sat- 
isfy the  claim  of  the  seller,  the  balance  still 
remaining  due  on  the  claim  "shall  be  and 
coutiuue  a  valid  and  legal  indebtedness  as 
against  said  purchaser."  Permitting  the 
waiver  of  the  advertisement  and  a  sale  with- 
out advertisement  would  destroy  the  benefi- 
cent purpose  of  the  act  to  protect  the  poor 
persons  who  usually  buy  property  under 
these  conditional  sales.  We  do  not  mean  to 
say,  of  course,  that  all  persons  who  buy  prop- 
erty in  this  form  are  poor  persons,  but  as  a 
rule  those  who  do  so  buy  are  poor  and  unable 
to  give  other  form  of  security.  It  was  the 
intention  of  the  act  to  protect  these  people, 
and  the  court  has  steadily  upheld  and  given 
effect  to  that  intention  at  all  times. 

The  rosnlt  is  that  the  Judgment  of  the 
Court  of  Civil  Appeals  must  be  reversed,  and 
Judgment  entered  here  for  the  $45,  with  in- 
terest from  the  date  of  the  attempted  resale. 
The  defendant  will  pay  all  of  the  costs  of  the 
cause. 


Digitized  by 


Google 


97« 


200  SOUTHWESTERN  RBPORTEB 


CTenn. 


POSS  V.  ALBERT. 
(Supreme  Court  of  Tennessee.    Feb.  11,  1918.) 

1.  Bills  and  Notes  €s»452(1)— Actions— De- 

Acts  1907,  c.  602,  {  1,  declares  that  all 
property,  real,  personal,  and  mixed,  shall  be  as- 
sessed for  taxation.  Section  8  provides  that  all 
personal  property  of  every  kind  shall  be  assess- 
ed, while  subsection  7  specifies  for  assessment 
all  notes,  duebills,  choses  in  action,  accounts, 
mortgages,  or  any  other  evidence  of  indebted- 
ness. Section  12  requires  taxpayers  to  fill  out 
or  cause  to  be  filled  out  a  schedule  setting  out 
their  property  not  later  than  April  aOth  of 
each  year,  while  section  14  provides  that  in  any 
suit  upon  any  note,  bill,  bond,  or  other  chose  in 
action  subject  to  taxation,  it  shall  be  competent 
for  any  defendant  to  allege  and  show  in  defense 
that  such  note,  bill,  bond,  or  other  chose  in  ac- 
tion was  not  given  in,  or  included  in,  the  own- 
er's assessment  for  taxation  for  the  preceding 
year,  and  upon  such  defense  being  established, 
the  owner  or  holder  of  such  note,  etc.,  shall  be 
taxed  with  all  the  court  costs  of  the  case,  and 
the  court  shall  declare,  in  rendering  such  judg- 
ment, a  lien  in  favor  of  the  state  for  taxes  un- 
paid. Beld,  that  in  an  action  on  notes  not  listed 
for  taxation,  recovery  cannot  be  denied  for  that 
reason,  and  proof  of  nonlisting  will  merely  au- 
thorize the  court  to  impose  payment  of  costs  on 
plaintiff  and  the  declaration  of  a  lien  on  the  re- 
covery. 

2.  Taxation  «=>607— Listing  fob  Taxation 
—Lien. 

Plaintiff  demised  premises  for  a  Una  of 
years  ending  August  1,  1914.  The  lessees  exe- 
cuted a  series  of  rent  notes,  one  note  for  each 
month's  rent,  and  defaulted  in  payment  of  rent 
accruing  after  November,  1913.     After  the  ex- 

f)iration  of  the  term,  plaintiff  sued  one  of  the 
essees  on  the  notes.  None  of  the  notes  in- 
volved were  listed  by  plaintiff  in  his  schedule 
for  taxes  for  the  year  expiring  January  lOtb. 
H«M  that,  though  the  owner  of  personalty  hais 
until  April  20th  to  fill  out  a  schedule,  the  taxes 
are  assessed  as  of  January  10th,  and  hence  a 
lien  for  taxes  can  be  declared  only  on  those 
notes  due  on  January  10th,  and  as  to  the  other 
notes  involved,  no  hen  could  be  declared,  nor 
could  tha  costs  of  the  proceedings,  as  to  them 
be  assessed  against  plaintiff,  for  until  such 
notes  became  due,  they  were  part  of  the  real 
property. 

3.  Taxation  ^»62  —  Pbopebtt  Taxable  — 
Realty — Rent  Notes — Natubb  of. 

Notes  executed  for  rent  to  accrue  are  part 
of  the  real  estate  as  long  as  beld  by  the  owner 
and  until  they  mature,  and  as  they  would  in 
event  of  the  owner's  death  pass  with  the  rever- 
sipn  and  not  as  personal  property,  they  need 
not  be  listed  for  taxation  as  personal  property 
until  maturity. 

Appeal  from  Chancery  Court,  Hamilton 
County;    J.  B.  Mllllgan,  Special  Cbancellor. 

Suit  by  Ike  Poss  against  Will  S.  Albert. 
From  a  decree  for  plaintiff  which  declared  a 
lien  on  bis  recovery  for  taxes  according  to  the 
provisions  of  Acts  1907,  c.  602,  both  parties 
appeal.   Modified. 

Cantrell  &  Moon,  of  Chattanooga,  for  Poss. 
Thompson,  Williams  &  Thompson,  of  Chatta- 
nooga, for  Albert 

GREEN,  J.  In  the  year  1909  Poss  rented 
to  Catron  and  Albert  a  building  in  Chatta- 
nooga to  be  used  for  theatrical  purposes. 
The  lease  ran  from  August  1, 1909,  to  August 


1,  1914.  The  lessees  executed  00  notes  for 
$110  each,  payable  in  advance,  for  each 
month's  rent,  on  the  first  day  of  each  calen- 
dar month  during  the  term. 

Poss  also  rented  to  Catron  and  Albert  two 
rooms  in  the  same  neighborhood  from  April  1, 
1909,  to  August  1, 1914,  for  which  the  lessees 
executed  63  notes  for  $25  each  for  rent  paya- 
ble monthly  in  advance  on  the  first  day  of 
each  calendar  month  during  the  term. 

Catron  and  Albert  occupied  said  premises 
for  quite  a  while,  and  later  the  premises  were 
occupied  by  subtenants  of  Catron  and  Albert 
with  the  consent  of  Poss.  Ibe  rent  notes 
were  all  paid  up  to  December  1,  1913^  The 
subtenant  occupying  the  premises  at  that  time 
defaulted,  and  no  payment  was  made  on  any 
of  the  remaining  notea 

At  the  time  of  this  default  there  remained 
outstanding  8  notes  of  each  series.  Each 
lease  had  eight  months  to  run.  Both  leases 
expired  August  1,  1914. 

On  September  3, 1914,  Poss  filed  the  bill  in 
this  case  to  recover  from  WUl  S.  Albert  on  8 
notes  for  $110  and  eight  notes  for  $25  remain- 
ing unpaid.  An  answer  was  filed  and  proof 
taken.  The  chancellor  rendered  a  decree  in 
favor  of  Poss  for  the  amount  sued  oo,  but 
held  that  Poss  was  liable  for  taxes  on  the 
said  notes,  and  declared  a  lien  on  his  recovery 
for  taxes  according  to  the  prorisions  ot  chap- 
ter 602  of  the  Acts  of  1907,  as  construed  by 
the  court. 

Both  parties  appealed.  Albert  has  assign- 
ed several  errors  diallenging  the  pn^riety  of 
the  chancellor's  decree  against  him.  Poss 
has  assigned  for  error  that  part  of  the  dian- 
cellor's  decree  which  held  him  liable  for  tax- 
es on  the  notes  in  suit  and  declared  a  lien 
upon  his  recovery. 

{1]  It  is  insisted  in  behalf  of  Albert  that 
said  notes  upon  which  suit  was  brought 
should  have  been  listed  for  taxation.  It  is 
conceded  that  they  were  not  given  in  to  the 
tax  assessor  by  Poss.  It  is  accordingly  urged 
by  Albert  that  a  recovery  on  these  notes  is 
prevented  by  the  act  of  1907  Just  mentioned. 

The  said  statute  undertook  to  provide  for 
the  assessment  of  all  property  in  Tennessee, 
and  was  in  force  at  the  time  ct  the  transac- 
tions here  involved. 

Section  1  of  chapter  602  of  the  Acts  of  1907 
provides: 

"All  property — real,  personal  and  mixed — shall 
be  assessed  for  taxation."  etc. 

Section  8  of  the  act  provides: 
"All  personal  property  of  every  kind  shall  be 
assessed  under  the  following  classifications.'' 

There  are  several  subsections  of  section  8 
under  which  personal  property  is  attempted 
to  be  classified,  and  subsection  7  is  as  fol- 
lows: 

"Notes,  duebills,  choses  in  action,  accounts, 
mortgages,  or  any  other  evidence  of  indebted- 
ness, and  money  on  band  or  on  deposit  or  in- 
vested in  any  manner  in  this  state  or  elsewhere, 
and  not  otherwise  assessed." 
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Section  12  of  the  act  respecting  the  duties 
of  taxpayers  provides  that  they  shall  fiU  out 
or  canse  to  be  filled  out  a  schedule  prescribed, 
and  shall  swear  to  the  same,  and  that  said 
schedule  fuUy  and  truly  and  without  evasion 
shall  set  out  the  properties  of  every  kind  and 
character  of  the  taxpayer.  This  eb&ll  be  done 
not  later  than  the  20th  of  April  of  each  year. 
Section  14  of  the  act  is  in  these  words: 
"In  any  suit  hereafter  brought  in  but  of  the 
courts  of  this  state  upon  any  note,  bill,  bond, 
or  other  chose  in  action  subject  to  taxation  un- 
der the  provisions  of  this  act,  it  shall  be  com* 
petent  for  any  defendant  to  such  action  to  al- 
lege and  show  in  defense  that  such  note,  tall, 
bond,  or  other  chose  in  action  was  not  given  in 
or  included  in  the  owner's  assessment  for  taxa- 
tion for  the  preceding  year,  and  npon  such  de- 
fense being  established  to  the  satisnction  of  the 
justice,  of  the  court,  or  judge  directing  the  same, 
the  owner  or  bolder  bringing  suit  npon  said 
note,  bond,  bill  or  other  chose  in  action,  shall 
be  taxed  with  all  the  court  costs  of  the  case, 
and  the  said  court  shall  declare  in  rendering 
such  judgment  a  lien  in  favor  of  the  state, 
county,  or  municipality  to  which  said  unpaid 
taxes  are  shown  to  be  payable,  said  lien  to  be 
discharged  by  a  release  on  the  docket  of  said 
court  showing  the  payment  of  the  said  taxes, 
said  release  to  be  executed  by  the  proper  tax 
collecting  officer  or  officers:  Provided,  all  re- 
newals of  notes,  bills,  bonds,  or  other  choses  in 
action,  shall  b«  treated  as  one  continuous  debt; 
and,  provided,  further,  that  unsettled  accounts 
shall  not  be  included  in  this  section." 

It  Is  insisted  for  Albert  that  the  provisions 
authorizing  a  defendant  "to  allege  and  show 
in  defense  that  euah  note,  bill,  bond,  or  other 
chose  in  action  was  not  given  in  or  included 
in  the  owner's  assessment"  means  that  when 
such  defense  be  proven,  there  can  be  no  re- 
covery upon  the  instrument  sued  on. 

An  ingenious  argument  is  made  in  support 
of  this  theory,  but  we  think  untenable.  It 
is  true  that  the  statute  authorizes  the  de- 
fense, but  "upon  such  defense  being  estab- 
Usbed"~  it  is  provided  that  the  owner  of  the 
Instmment  sued  on  shall  be  taxed  with  the 
costs  of  the  case,  and  the  "court  shall  declare 
in  rendering  snch  Judgment  a  lien  in  favor 
of  the  state,  county,  or  municipality  to  which 
said  unpaid  taxes  are  shown  to  be  payable." 

The  effect  and  scope  of  the  defense  au- 
thorized is  thus  defined  by  the  statute.  Ke- 
covery  on  a  note  is  not  denied,  but  the  de- 
linquent owi^er  Is  to  be  assessed  with  costs, 
and  his  recovery  is  to  be  charged  with  a  lien 
to  secure  the  payment  of  the  taxes  due. 

The  Judgment  upon  which  the  lien  is  to  be 
fastened  is  undoubtedly  the  Judgment  obtain- 
ed by  the  owner  of  the  instrument  sued  on. 

liVbile  the  language  used  is  not  as  clear 
as  it  might  have  been,  we  think  the  inter- 
pretation given  is  the  most  natural  one.  If 
the  Legislature  had  Intended  to  fix  upon  the 
delinquent  taxpayers  such  a  harsh  penalty  as 
a  denial  of  recovery  upon  his  notes  and 
cboses  in  action,  such  a  purpose  would  have 
been  expressed  In  plain  terms.  We  cannot 
ascribe  this  intention  to  the  lawmakers  from 
the  language  here  used. 

The  other  assignments  of  error  interposed 
by  Albert  have  been  fully  considered,  and  we 
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are  of  opinion  that  tliey  must  be  arerruled. 
The  facts  appearing  in  the  record  do  not  sus- 
tain the  defenses  raised  by  these  assignments 
of  error.  We  intimated  as  much  at  the  bear- 
ing,-and  further  discussion  is  not  necessary 
here^ 

[2,  S]  As  heret(tfore  stated,  Foss  challenges 
the  ac^on  of  the  chancellor  in  holding  these 
notes  liable  for  taxes  and  declaring  a  lien 
upon  the  recovery  decreed. 

The  notes  sued  upon  were  due  respectively 
as  follows:  Two  «i  December  1, 1913,  two  on 
January  1,  1914,  and  two  on  the  first  day  o£ 
each  calendar  month  thereafter  up  to  and 
Including  July  1, 1914. 

We  should  here  observe  a  fact  that  has 
been  apparently  overlooked  by  counsel,  which 
is  that  under  chapter  602  of  the  Acts  of  1907, 
section  6,  subsection  1,  all  assessments  are 
made  "to  the  person  or  persons  owning  or 
claiming  to  own  the  same  on  the  10th  day 
of  January  of  the  year  for  which  the  assess- 
ment Is  made,  if  known ;  if  not,  to  unknown 
owners." 

The  owner  of  personalty  has  until  the  20th 
of  April  to  fill  out  the  schedule  required,  but 
said  schedule  is  made  as  of  January  10th, 
and  must  show  the  personalty  owned  by  him 
on  that  date.  The  tax  is  levied  as  of  Janu- 
ary 10th. 

Section  14  heretofore  quoted  refers  to 
notes,  eta,  not  "included  in  the  owner's  as- 
sessment for  taxation  for  the  preceding 
year."  This  means  the  preceding  assessment 
year,  not  the  preceding  calendar  year.  For 
assessment  purposes,  the  year  is  referred  to 
a  particular  date,  namely,  January  10th. 
When  a  note  therefore  Is  sued  on  which  is 
liable  for  taxation,  the  application  of  section 
14  referred  to  must  be  tested  by  the  status 
of  the  instrument  sued  on  upon  the  10th  of 
January  preceding. 

On  the  10th  oi  January,  1914,  four  of  the 
notes  sued  upon  were  due,  two  of  each  series. 
We  think  there  is  no  doubt  but  that  these 
notes  were  liable  for  taxation,  and  should 
have  been  given  in  by  the  owner  some  time 
prior  to  April  20,  1914.  As  respects  these 
notes,  the  diancellor's  decree  was  correct 

Twelve  of  the  notes  sued  on,  however,  did 
not  mature  until  after  January  10, 1914.  We 
think  these  notes  were  not  liable  for  taxa- 
tion for  that  year,  and  there  was  no  obliga- 
tion on  the  part  of  the  owner  to  have  given 
them  in.  As  to  these  notes,  the  chancellor's 
decree  was  erroneous. 

The  provisions  of  chapter  602  of  the  Acts 
of  1907,  upon  which  the  chancellor's  decree 
was  based,  relate  altogether  to  the  assessment 
of  personal  property.  Personal  property  is 
classified,  and  notes,  duebllls,  etc.,  there  enu- 
merated under  class  7.  Provision  is  else- 
where made  in  the  statute  for  the  assessment 
of  real  estate 

Notes  given  for  rents  to  accrue  In  the  fu- 
ture while  in  the  owner's  hand  are  not  per- 
sonal property.  They  are  Incident  to  the 
reversion  and  would  vest  In  his  heir  If  the 
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owner  died.  They  are  part  of  tbe  real  estate 
as  long  as  held  by  tbe  owner  and  until  tbey 
mature. 

Tbe  character  of  such  notes  was  consid- 
ered and  tbe  authorities  fully  reviewed  In  the 
case  of  Combs  v.  Combs,  131  Tenn.  66,  173 
S.  W.  441.  It  was  there  held  that  8tx:h  In- 
stmments  were  not  personal  assets  out  of 
which  a  widow's  allowance  might  be  set 
apart  upon  the  death  of  her  husband,  but 
that  they  passed  to  the  devisees  of  the  realty. 

iSince  the  sections  of  the  statute  relied  <» 
relate  only  to  personal  property,  and  the 
notes  here  sued  on  which  had  not  matured 
January  10,  1914,  could  not  be  so  classified, 
default  had  not  arisen  with  respect  to  these 
notes  in  September,  1914,  when  this  suit  was 
brought 

It  follows  that  the  chancellor  correctly 
rendered  a  decree  in  favor  of  the  complain- 
ant on  all  tbe  notes.  He  correctly  held  the 
complainant  liable  for  taxes  on  four  of  the 
notes.  Tbe  remainder  of  the  notes  were  not 
liable  for  taxes.  The  decree  below  will  ac- 
cordingly be  modified  to  the  extent  indicated. 
One-fourth  of  all  the  costs  will  be  imld  by 
tbe  complainant,  and  the  r»ualnder  of  the 
costs  taxed  to  the  defendant 


BIBD  BBOS.  V.  80UTHEBN  SUBETY 
CO.  et  aL 

(Supr«ne  Court  of  Tennessee.    Feb.  11,  1918.) 

1.  Mechanics'  Liens  «=>  132(9)  —  Notice  or 
Claim— Time. 

A  materialman  or  worker  most  either  serve 
notice  of  claim  within  30  days  after  furnishing 
the  last  material  or  of  expiration  of  worker's 
contract  or  within  30  days  after  completion  of 
the  building,  to  obtain  a  lien,  and  service  of  no- 
tice between  such  periods,  even  if  within  30  days 
after  abandonment  of  the  work  by  the  contrac- 
tor, is  void,  under  Thorn.  Shan.  Code,  J  3540. 

2.  Mechanics'  Liens  «=al28  —  Notice  or 
CLAm— Neoessitt  for. 

Filing  of  an  intervening  petition,  in  action 
by  owner  to  ascertain  mechanics'  liens,  within 
30  days  after  completion  of  a  building,  does  not 
give  a  materialman  or  worker  a  lien  when  no 
valid  notice  of  claim  has  been  served,  under 
Thom.  Slum.  Code,  i  3540,  relating  to  notice  to 
owner. 

3.  Mechanics'  Liens  «=>315  —  Indemnity 
Against  Lien— Bond  of  Contbactob— Lia- 
bility OF  SxntBTT. 

A  bond  conditioned  that  surety  shall  indem- 
nify the  owner  for  "loss  resulting  from  the  en- 
formment  of  mechanics'  liens"  does  not  render 
the  surety  liable  for  attorney's  fees  and  costs 
from  attempted  enforcement  ol  liens  which  failed 
because  proper  notice  of  daim  was  not  given. 

Error  to  Chancery  Court  Greene  County; 
Hal.  EL  Haynes,  Chancellor. 

Bill  by  Bird  Bros,  against  the  Southern 
Surety  Company  and  others  to  fix  the  liabil- 
ity of  the  named  defendant  on  a  bond,  and 
to  ascertain  mechanics'  liens.  From  a  de- 
cree, all  parties  assign  error.  Reversed  in 
part  and  afllrmed  in  part 


SuaoDK  &  Blddle,  of  Greeterille,  for  Bird 
Bros.  Shoun  &  Trim,  of  Greeneville,  for 
Knoxville  Brick  Co.  W.  E.  Dnunmond,  of 
Knoxville,  for  Knoxville  Lbr.  &  Mfg.  Co. 
A.  T.  Burrows,  of  Knoxville,  for  Soutbem 
Surety  Co.  Thomas  S.  Walker,  of  Greene- 
TlUe,  for  W.  T.  &  Geo.  Clem,  J.  C.  Flannon. 
W.  C.  Waddell,  and  It  O.  Bird. 

GBEEN,  J.  Bird  Bros,  entered  Into  a  con- 
tract with  one  W.  H.  Gildard  to  construct  for 
them  a  building  in  the  town  of  Greeneville 
for  the  sum  of  $4,000.  GUdard  abandoned 
the  Job  before  the  completion  of  the  building, 
and  assigned  his  contract  to  W.  G.  Terry  &  ' 
Co.,  who,  for  the  purposes  of  this  opinion, 
may  be  said  to  have  assumed  Gildard's  ol>- 
ligations  and  agreed  to  complete  this  con- 
tract The  surety  company  made  a  bond  to 
protect  Bird  Bros,  against  mechanics'  liens. 
The  Southern  Surety  Company  was  also  on 
Glldard's  bond.  W.  C.  Terry  ft  Ca  Ukewlse 
abandoned  this  job,  and  Bird  Bros,  them- 
selves had  to  complete  the  building. 

The  KnoxTiUe  Lumber  ft  Manufacturing 
Company,  tbe  Knoxville  Brick  Company,  and 
certain  others  hereafter  referred  to,  furnish- 
ed material  which  entered  into  the  construc- 
tion of  this  building  and  performed  labor  on 
the  same. 

After  W.  C.  Terry  ft  Co.  abandoned  the 
work,  the  Knoxville  Lumber  ft  Manufactur- 
ing Company  served  a  notice  on  Bird  Bros, 
of  Its  Intention  to  claim  a  lien  upon  the  prop- 
erty. It  may  be  conceded  that  this  notice  was 
served  within  30  days  after  the  abandmunent 
of  the  contract  by  W.  C.  Terry  ft  Ga 

Later,  notices  of  a  lien  claimed  were  serv- 
ed upon  Bird  Bros,  by  W.  T.  ft  George  Clem, 
J.  C.  Flannon,  and  WaddeU  ft  Bird. 

The  Knoxville  Lumber  ft  Manutectnrlng 
ComxKiny,  under  provisions  of  section  6307, 
Diompson-Shannon's  Code,  within  90  days 
after  the  service  of  its  notice  upon  Btrd 
Bros.,  filed  a  bill  for  itself  and  for  the  bene- 
fit of  any  other  mechanics  claiming  a  lien  up- 
on said  property  to  subject  said  property  to 
the  satisfaction  of  said  liens. 

Shortly  after  this  bill  was  filed.  Bird  Bros. 
the  owners  of  the  property,  filed  th^r  bin 
against  the  surety  company  and  certain  of 
the  mechanics  claiming  Hens  to  have  said 
Hens  ascertained,  tbe  rlghbs  of  the  parties 
fixed,  and  the  bondsman  held  Uable.  This 
bill  was  filed  according  to  the  practice  ap- 
proved In  Perkins  Oil  Co.  v.  Eberhart,  107 
Tenn.  409,  64  a  W.  760. 

By  order  of  tbe  chancellor,  the  suit  Insti- 
tuted by  the  Knoxville  Lumber  ft  Manufac- 
turing Company  was  consolidated  with  the 
suit  Instituted  by  Bird  Bros.  In  the  consoli- 
dated case  intervening  petitions  were  filed  to 
assert  mechanics'  liens  by  Clem,  Flannon, 
and  WaddeU  ft  Bird,  whose  claims  were 
above  mentioned.  After  the  completion  of 
the  building  by  the  owners  an  intervening 


tsaTot  other  caaea  s«6  sama  topic  and  KBY-NUUBER  tn  all  Kpy-Numliered  Disaata  and  Indexaa 


Digitized  by  LjOOQI€ 


Tenn.) 


BIRD  BROa  V.  SOUTHERN  StJRETT  00. 


979 


petition  was  filed  In  this  consolidated  case  to 
assert  a  mecbanlc's  lien  by  the  KnoxTlIle 
Brick  Company. 

There  were  some  other  pleadings  In  the 
case  not  necessary  to  be  mentioned.  Bird 
Bros.,  the  owners  of  the  property,  also  sought 
In  this  case  a  recovery  against  the  surety 
company  for  counsel  fees  and  other  expmses 
to  which  they  had  been  put  In  the  litigation 
about  the  mechanics'  Hens. 

The  chancellor  pronounced  a  decree  In 
which  be  declared  a  lien  on  the  property  In 
favor  of  the  KnozvlUe  Lumber  &  Manufac- 
turing Company  and  a  lien  In  favor  of  the 
KnoxvlIIe  Brick  Company,  but  adjudged  that 
Clem,  Flannon  and  Waddell  &  Bird  had  not 
perfected  their  Hens  asserted.  The  chancel- 
lor also  held  that  the  surety  company  was 
liable  on  the  tx>nd  executed  by  It  for  counsel 
fees  Incurred  by  Bird  Bros. 

All  the  parties  mentioned  have  brought  the 
case  np  and  assigned  error  on  the  cbancd- 
lor's  decree  so  far  as  they  are  adversely  af- 
fected. 

(11  We  are  of  opinion  that  the  KnoxvlIIe 
Lumber  &  Manufacturing  Company  was  not 
entitled  to  the  lien  declared  In  Its  favor  on 
said  building.  The  chancellor  proceeded  on 
the  Idea  that  a  notice  of  this  claim  served 
upon  the  owner  within  30  days  after  the 
abandonment  of  the  work  by  the  contractor, 
W.  C.  Terry  &  Co.,  was  adequate  to  fix  a  Hen 
upon  this  property, 'suit  being  brought  within 
90  days  after  service  of  the  notice.  We  are 
not  able  so  to  construe  our  statute,  which  \a 
in  the  following  words: 

"Every  journeyman  or  other  person  employed 
by  Mich  mechanic,  founder,  or  machinist,  to 
work  on  the  buildings,  fixtures,  machinery,  or 
improvements,  or  to  furnish  material  for  the 
same,  shall  have  this  lien  for  his  work  or  ma- 
terial, if,  within  thirty  days  after  the  building 
is  completed,  or  the  contract  of  such  laborer, 
medianic,  or  workman  shall  expire,  or  he  be  dig- 
charged,  he  or  they  shall  notify,  in  writing,  the 
owner  of  the  property  chi  which  the  building 
or  improvement  is  being  made,  or  hia  agent  or 
attorney,  if  he  reside  out  of  the  county,  that 
said  lien  is  claimed,  and  said  lien  shall  continue 
for  the  space  of  ninety  days  from  the  date  of 
said  notice  in  favor  of  such  subcontractor,  me- 
chanic, or  laborer."  Thompson-Shannon's  Code, 
I  3540. 

Under  this  statute,  the  notice  of  Hen  must 
be  served  upon  the  owner  within  30  days 
after  the  building  is  completed  or  within  30 
days  after  the  contract  of  the  laborer,  me- 
chanic, or  workman  shall  expire.  In  the 
case  of  a  furnisher  of  material  he  must  serve 
bis  notice  within  30  days  after  the  last  ma- 
terial Is  furnished,  or  within  30  days  after 
the  building  is  completed.  It  is  not  Insisted 
that  the  KnoxvlIIe  Lumber  &  Manufactur- 
ing Company  served  Its  notice  within  30 
days  after  the  lumber  was  supplied. 

A  notice  served  by  the  furnisher  of  ma- 
terial opon  the  owner  of  the  property  Is  void 
if  served  more  than  30  days  after  the  last 
material  Is  furnished  and  before  the  com- 
pletion of  the  building.  Two  periods  are 
fixed  by  the  statute  for  the  service  of  such 


notice:  Thirty  days  after  the  last  material 
Is  suppUed,  and  30  days  after  the  building  is 
completed.  If  given  more  than  80  days  after 
the  last  material  is  furnished,  It  is  too  late, 
and  falls  without  the  first  period.  If  given 
before  the  building  Is  completed.  It  Is  prema- 
ture and  without  the  last  period  qpedfled. 
Cole  Mfg.  Co.  T.  Falls,  02  Tenn.  607,  22  S. 
W.  866.  The  mechanics'  Hen  laws  of  the 
several  states  are  divergent  in  their  provi- 
sions, and  authorities  from  other  jurisdic- 
tions are  not  helpful  In  the  consideration  of 
our  own  statutes. 

It  has  been  held  in  Arkansas  where  th« 
law  provides  for  a  service  of  notice  within 
a  certain  period  after  the  job  of  contract  has 
been  completed  that  a  service  within  due 
time  of  the  abandonment  of  the  work  by  the 
contractor  is  proper.  Basbam  v.  Toors,  51 
Ark.  300,  11  S.  W.  282. 

On  the  other  hand  under  a  somewhat  dif- 
ferent statute  the  Kentucky  Court  of  Ap- 
peals has  held  that  the  time  for  serving  no- 
tice was  to  be  reckoned  from  the  last  item 
furnished  after  the  owner  assumed  charge 
of  the  work  and  not  from  the  last  Item  fur- 
nished before  the  contractor  abandoned  the 
job.  National  Surety  Co.  v.  Price,  162  Ky. 
632,  172  S.  W.  1072. 

Construing  our  statute  providing  for  a 
Hen  in  favor  of  those  doing  work  on  rail- 
roads, which  is  similar  in  Its  provisions  to 
section  3540,  Thompson-Shannon's  Code, 
above  set  out,  where  a  furnisher  of  material 
stopped  a  shipment  in  transit  owing  to  the 
Insolvency  and  abandonment  of  the  work  by 
the  contractor,  this  court  said: 

"The  fact  that  the  last  shipment  wag  not  de- 
livered was  due  to  the  abandonment  of  the  work 
by  Cole  &  Co.  and  their  notice  of  insdvenqr,  and 
within  10  days  after  the  contract  was  termmated 
by  the  wrongful  conduct  of  Cole  &  Co.  and  with- 
in 10  days  from  the  time  when  the  last  delivery 
would  have  been  made  but  for  their  failure,  the 
notice  was  given."  Powder  Co.  v.  Railroad,  113 
Tenn.  382,  401,  83  S.  W.  354,  868  (67  L.  R.  A. 
487,  106  Am.  St.  Rep. 


Such  a  notice  was  held  sufficient  to  fix  a 
Hen,  but  it  was  so  held  because  it  came  with- 
in 10  days  of  a  time  when  the  last  material 
would  have  been  delivered  but  for  the  fail- 
ure of  the  contractor.  It  is  not  Insisted  that 
any  further  deliveries  of  material  were  pre- 
vented In  this  case  by  the  default  of  W.  C. 
Terry  &  Co. 

Inasmuch  as  the  KnoxvlIIe  Lumber  &  Man- 
ufacturing Company  failed  to  give  notice  of 
the  Hen  claimed  within  30  days  of  the  time 
that  the  last  material  was  furnished  by  it,  it 
was  then  remitted  to  the  necessity  of  giving 
this  notice  within  30  days  after  the  building 
was  completed.  No  intermediate  time  for 
the  serving  of  such  notices  Is  provided  by 
the  statutes.  Mechanics'  Hens  are  purely 
statutory,  as  is  well  known,  and  our  statute 
(Thompson-Shannon's  Code,  {  3540)  does  not 
authorize  any  Hen  under  the  circumstance 
appearing  in  this  case. 

[2]  The  KuozviUe  Brick  Company  filed  an 
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tnterreolug  petition  In  these  consolidated 
causes  asserting  Its  lien  within  30  days  after 
the  completion  of  this  building  by  the  owners. 
However,  it  appears  that  this  claimant  serv- 
ed no  notice  upon  the  owners  of  its  inten- 
tion to  claim  a  lien. 

Such  failure  to  serve  notice  Is  In  our  opin- 
ion fatal  to  this  petitioner's  claim.  Stone  Co. 
V.  Board  of  Publication,  81  Tenn.  200,  18 
S.  W.  406;  Bassett  v.  Bertorelli,  92  Tenn. 
548,  22  S.  W.  423 ;  Reeves  v.  Henderson,  90 
T»in.  622,  18  S.  W.  242;  CJole  Mfg.  Go.  T. 
Falls,  supra. 

It  is  argued  in  behalf  of  the  KnoxvlUfe 
Brick  Company  that  the  intervening  petition 
filed  by  it  within  30  days  after  the  building 
was  completed  was  in  itself  a  notice  to  the 
owners  of  the  building,  and  that  no  more 
was  required.  Such  petition,  however,  was 
only  permissible  on  the  part  of  one  who  bad 
perfected  a  lien  on  the  property  involved 
in  the  case.  The  petitioner  had  no  right  to 
a  personal  Judgment  against  the  owners  of 
the  property.  Its  only  claim  was  against  the 
property  itself.  Until  notice  was  served  up- 
on the  owner  and  a  Hen  thus  fixed,  the  peti- 
tioner had  nothing  upon  which  it  could  sue. 
It  had  no  standing  in  court— no  right  against 
the  property  to  assert.  Suitors  are  ordinarily 
allowed  to  enter  the  courts  to  enforce  or  to 
redress  rights,  not  to  create  rights. 

Clem,  Flannon,  and  Waddell  &  Bird  serv- 
ed notices  of  Hens  claimed  by  them  within 
30  days  of  the  abandonment  of  the  worli  by 
W.  C.  Terry  &  Co.  None  of  these  parties, 
however,  filed  suits  to  enforce  such  liens 
until  more  than  90  days  after  such  notices 
were  served  by  them. 

For  two  reasons,  therefore,  none  of  these 
claimants  are  entitled  to  a  lien.    Notice  was 


not  served  at  a  proper  time,  nor  was  suit 
brought  within  the  period  of  the  statutory 
limitation.  Thompson-Shannon's  Code,  { 
3540. 

[3]  There  has  been  mudi  discussion  as  to 
whether  Bird  Bros,  were  entitled  to  recover 
their  attorne^y's  fees  and  other  expenses  from 
the  surety  company  executing  the  bond  of 
W.  0.  Terry  &  Co.  All  this  has  been  upon 
the  assumption  that  mechanics'  liens  would 
have  to  be  discharged  by  the  owners. 

The  bond  Is  conditioned  that  the  surety 
company  "shall  well  and  truly  indemnify 
and  save  harmless  the  obligee  from  any  pe- 
cuniary loss  resulting  from  the  enforcement 
of  mechanics'  liens  against  said  property  of 
the  said  obligee." 

Since  from  the  foregoing  it  appears  that  no 
mechanics'  liens  have  been  fastened  on  tbe 
property  of  Bird  Bros.,  and  that  they  cannot 
be  put  to  any  "pecuniary  loss  resulting  from 
the  enforcement  of  mechanics'  liens,"  it  tol- 
lows  that  there  is  no  liability  on  this  bon<^. 

The  question  as  to  the  right  of  the  owners 
to  recover  their  attorney's  fees  as  part  of 
such  pecuniary  loss  consequently  does  not 
arise. 

It  results  that  the  decree  ot  the  chano^or, 
in  so  far  as  any  mechanics'  liens  on  this 
pr<^)erty  were  declared  and  In  so  far  as  amy 
recovery  against  the  surety  company  was  de- 
creed, will  be  reversed.  His  decree  with 
reference  to  the  claims  of  -Clem,  Flannon,  and 
Waddell  &  Bird  wUl  be  affirmed.  The  costs 
of  the  case  will  be  paid  one-third  by  Bird 
Bros.,  one-third  by  the  Knoxvllle  Lumber 
&  Manufacturing  Company,  and  the  other 
third  will  be  divided  among  the  EJioxvUle 
Brick  Company,  W.  T.  &  Geo.  Clem,  J.  CL 
Flannon,  and  Waddell  and  Bird. 
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WINTER  T.  LEWIS.    (No.  14».) 
(Supreme  Court  of  Arkansas.     Feb.  11,  1918.) 

1,  Pbincipal  and  Agent  €=»183(2)— AcnoNS 
— RioHT  OP  Action  by  AotNr. 

Tinder  Kirby's  D]«.  \  6002,  providing  that 
a  person  with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another  may 
bring  an  action  without  joining  the  person  for 
whose  benefit  it  is  prosecuted,  an  agent  could 
sue  on  a  check  ^iven  to  liim  in  his  own  name  lor 
the  benefit  of  his  principal. 

2.  CoNTBACTs  ®=j128(1)— Illeqalitt  of  Con- 
sideration— Compounding  Offenses. 

Defendant's  son  became  indebted  to  W.  on 
account  of  a  gambling  transaction,  and  gave  W. 
two  checks,  which  be  failed  to  pay.  W.  had 
him  arrested  for  obtaining  money  under  false 
pretenses,  and,  in  consideration  of  the  dismissal 
of  the  charges,  be  agreed  to  pay  the  amooat  of 
the  checks  and  costs  and,  to  secure  such  pay- 
ment, he  delivered  a  typewriter  to  W.  Defend- 
ant, to  redeem  the  typewriter,  gave  his  check 
for  the  amount  to  W.'s  agent,  who  knew  all 
about  the  ttansaetion.  Beid,  that  the  check 
was  unenforcea))Ie  under  the  rule  that  a  con- 
tract, the  consideration  of  which,  in  whole  or 
in  part,  is  the  Concealment  of  a  crime  or  the 
stifling  of  a  prosecution  therefor,  is  repugnant 
to  public  policy,  and  illegal  and  void. 

Appeal  from  Circuit  Ooort,  Pulaski  Gou&- 
ty;    Ouy  Fulk,  Judge. 

Action  by  8.  Winter  against  J.  K.  Lewis. 
Frum  a  Judgment  for  defendant  on  a  directed 
verdict,  plaintiff  appeals.    Affirmed. 

Hal  L.  Norwood,  of  Little  Rock,  for  appel- 
lant. Geo.  A.  McConnell,  of  Little  Rock,  for 
appellee. 

H.\RT,  J.  S.  Winter  sued  Jas.  K.  Lewis 
In  the  municipal  court  of  Little  Rock,  second 
division,  to  recover  the  sum  of  $53.40,  alleged 
to  be  due  upon  a  check  given  him  by  the  de- 
fendant. The  plaintiff  recovered  Judgment 
against  the  defendant  for  the  amount  sued 
for,  and  the  defendant  appealed  to  the  cir- 
cuit court.  There  the  court  directed  a  ver- 
dict in  favor  of  the  defendant,  and  from  the 
Judgment  rendered  the  plaintiff  has  appealed. 

Fred  K.  Lewis,  a  young  man  about  19 
years  of  age  nt  the  time,  was  working  In  Ft. 
Smith,  Ark.,  for  the  Underwood  Typewriter 
Company.  He  went  into  a  back  room  at 
Weaver  &  Co.'s  and  got  into  a  crap  game,  in 
which  Edwin  Weaver  was  the  banker.  After 
losing  about  $12  or  $13,  which  he  had  brought 
with  him,  he  induced  Edwin  Weaver  to  cash 
tw^o  checks  in  his  favor  for  $10  and  $15,  re- 
spectively. He  also  lost  the  amount  of  these 
two  checks  in  the  game.  E*red  K.  Lewis 
failed  to  pay  the  checks,  and  Edwin  Weaver 
had  Mm  arrested  before  a  Justice  of  the  peace 
on  two  warrants  for  obtaining  money  under 
false  pretenses.  The  costs  in  the  two  cases 
amounted  to  $23.40.  It  was  agreed  that  Fred 
K-  Lewis  would  pay  to  Edwin  Weaver  the 
sum  of  $48.40,  bring  the  amount  of  the  two 
checks  and  the  costs  in  the  two  cases,  in  con- 
sideration that  SJdwin  Weaver  would  cause 
the  dismissal  of  the  two  criminal  cases 
against  him,  and  not  voluntarily  appear  fur- 


ther in  any  criminal  proceedings  against  him 
in  regard  to  the  matter.  This  was  done.  As 
security  for  the  performance  of  the  contract 
on  the  part  of  Fred  K.  Lewis,  he  delivered  to 
Eldwin  Weaver  an  Underwood  typewriter, 
which  It  was  agreed  should  remain  in  the 
possession  of  Weaver  until  the  said  sum  of 
$48.40  was  paid.  A  written  contract  to  this 
effect  was  entered  into.  The  typewriter  In 
question  belonged  to  the  Underwood  Type- 
writer Company,  and  waa  in  the  possession  of 
Fred  K.  Lewis  for  use  as  a  sample  in  selling 
the  machines.  Fred  K.  Lewis  failed  to  re- 
deem the  machine  during  the  time  agreed  up- 
on In  the  contract,  and,  being  unable  to  re- 
deem the  machine  when  called  upon  for  a 
settlement  by  the  company,  his  father  under- 
took to  adjust  the  affair.  S.  Winter  acted 
for  Weaver  &  Co.  and  J.  K.  Lewis  for  his 
son.  J.  K.  Lewis  gave  Winter  a  check  as 
agent  for  Weaver  &  Go.  for  $48.40,  the 
amount  of  his  son's  Indebtedness  as  above 
stated.  In  consideration  of  this  check  the 
typewriter  was  delivered  to  J.  K.  Lewis,  and 
he  returned  it  to  the  Underwood  Typewriter 
Company  for  his  son.  J.  EL  Lewis  says  that 
he  then  learned  for  the  first  time  how  bis 
son  Imd  been  treated  in  the  matter  by  Weav- 
er &  Co.  and  on  that  account  notified  bia 
bank  not  to  pay  the  check.  Be  that  as  it 
may,  he  allowed  the  check  to  go  to  protest 
Winter  says  that  he  paid  the  amount  of  the 
check  and  the  protest  fees  of  $4.90  to  Weaver 
&  Co.    Hence  this  suit. 

[1,2]  It  is  first  sought  by  counsel  for  the 
defendant  to  uphold  the  Judgment  in  his  fa- 
vor on  the  ground  that  the  (Aedk  was  payable 
to  Winter,  and  that  Winter  was  not  the  prop- 
er party  to  bring  the  suit.  The  undisputed 
facts  show  that  the  check  was  made  payable 
to  Winter  as  agent  for  Weaver  &  Co.  There- 
fore, the  contract  being  made  in  his  own 
name  for  the  benefit  of  his  principal.  Winter 
bad  a  right  to  bring  the  action.  Kirby's  Di- 
gest, i  6002,  and  Shriby  v.  Burrow,  76  Ark. 
558,  89  S.  W.  464,  1  L.  R.  A.  (N.  6.)  303,  6 
Ann.  Cas.  554,  The  court,  however,  was  right 
in  directing  a  verdict  in  favor  of  the  defend- 
ant. The  undisputed  evidence  shows  that 
Fred  ^-  Lewis  became  indebted  to  Edwin 
Weaver  on  account  of  a  gambling  transaction 
in  the  sum  of  $25.  Weaver  bad  him  arrested 
for  obtaining  money  imder  false  pretenses  in 
two  cases,  in  consideration  of  the  dismissal 
of  the  charges  against  him,  Fred  K.  Lewis 
agreed  to  pay  Weaver  $48.40,  bring  the 
amount  of  the  two  checks  drawn  in  his  fa- 
Vor  by  Lewis  and  flie  costs  of  the  prosecu- 
tion. He  delivered  to  B!dwln  Weaver  an  Un- 
derwood tyiwwriter  to  be  held  by  him  until 
the  iMtyment  of  the  Indebtedness.  Winter 
knew  all  about  this  transaction.  The  check 
sued  on  In  this  case  was  given  by  the  defend- 
ant, who  was  the  father  of  the  young  man. 
In  order  to  redeem  the  typewriter.  It  la  well 
settled  in  this  state  that  any  contract  the 


4$=»For  otber  cases  see  game  topic  sod  KBT-NVMBBR  la  all  Ker-Numbered  DlgMta  and  Indmns 


Digitized  by  ^OOQIC 


200  SOUTHWESTERN  BBPORTBB 


(Ark. 


consideration  of  wblcb,  In  whole  or  in  part. 
Is  to  conceal  a  crime  or  to  stifle  a  prosecu- 
tion therefor  is  necessarily  repugnant  to  pub- 
lic policy,  and,  for  that  reason,  is  illegal  and 
void.  Goodrum  t.  Merchants'  &  Planters' 
Bank,  102  Ark.  326,  144  S.  W.  198,  Ann.  Ca& 
1914A,  511:  Beat  &  Doyle  Dry  Goods  Go.  t. 
Barton,  80  Ark.  326,  07  S.  W.  58;  Johnson 
▼.  Graham  Brothers  Co.,  98  Ark.  274,  135  S. 
W.  853. 

It  follows  that  the  court  was  right  in  di- 
recting a  Terdict  for  the  defendant,  and  the 
Judgment  will  be  affirmed. 


JOHNSON  T.  STATE.    (No.  124.) 
(Supreme  Court  of  Arkansas.     Feb.  4,  1918.) 

1.  Assault  and  Battkbt  «=»53— Elements 
Of  "Assault"— Dbawino  Weapon. 

The  mere  drawini;  of  a  pistol  without  ac- 
tually presenting  it  in  the  attitude  of  firing, 
because  prevented  from  presenting  it,  constitut- 
ed an  "assault"  when  accompanied  by  threats, 
evidencing  an  intention  to  use  it  on  ue  person 
threatened;  since,  while  mere  preparation  for 
an  assault  does  not  complete  tne  offense,  any 
overt  act  in  partial  execution  of  the  design  to 
make  an  assault  completes  the  offense. 

[EA.  Note.— EVr  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assault.] 

2.  Homicide  4=3230  —  Sueticienct  of  Evi- 
dence—Assault  WITH  Intent  to  Ktt.t.. 

Where  defendant  drew  a  pistol  oa  an  officer, 
who  was  about  to  arrest  him,  and  in  the  ensuing 
struggle  with  the  officer  for  possession  of  the 
pistol  declared  that  he  would  die  before  he  would 
turn  the  weapon  loose,  or  before  he  would  per- 
mit himself  to  be  taken  by  the  officer,  sucb  dec- 
larations warranted  the  inference  that  he  drew 
the  pistol  with  intent  to  kill. 

3.  Cbihinai.  Law  «s»830  —  Inbtbdctioits  — 
Necessity  of  Requests  —  Ebboneoub  Re- 
quests. 

On  a  trial  for  assault  with  intent  to  kill, 
the  failure  to  charge  on  lower  offenses  was  not 
erroneous,  where  the  only  instruction  re(iuested 
on  lower  offenses  was  erroneous. 

4.  Assault  and  Battebt  4=>56— Grade  or 
Offense— Aggbavated  Assault. 

Where  defendant  drew  a  pistol,  which  he 
waa  prevented  from  presenting  in  the  attitude  of 
firing,  the  fact  that,  if  death  had  ensued,  the 
killing  would  only  have  been  manslaughter  did 
not  make  the  offense  assault  and  battery,  as  it 
might  hare  constituted  aggravated  assault. 

5.  Cbiminal  1>aw  «S3814(1)— IirsTBUonoNB— 

CONFOBMITX  TO  INDICTMENT. 

On  a  trial  for  assault  with  intent  to  kill, 
an  Instruction  that,  if  the  killing  would  have 
only  been  manslaughter,  if  death  had  ensued, 
defendant  was  guilty  only  of  assault  and  bat- 
tery, was  properly  refused,  where  no  battery 
was  charged  in  the  indictment. 

Appeal  from  Circuit  Court,  Hempstead 
Oouuty ;   Geo.  R.  Haynle,  Judge. 

Robert  Johnson  was  convicted  of  assault 
with  intent  to  kill,  and  he  appeala    Affirmed. 

Ih  F.  Monroe,  of  Washington,  Ark.,  and 
Steve  Carrigan,  Jr.,  of  Hope,  for  appellant 
Jno.  D.  Arbackle,  Atty.  Goi.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  tot  the  State. 

McCUIiLOCH,  C.  J.  Appellant  was  con- 
victed of  the  crime  of  assault  with  intent  to 


kill,  and  the  principal  ground  urged  for  re- 
versal of  the  Judgiqent  is  that  the  terstimony 
was  not  sufficient  to  prove  the  assault  Bow- 
den,  the  assaulted  person,  was  constable  of 
his  township,  and  went  to  appellant's  house 
with  a  warrant  to  arrest  the  latter.  The  of- 
ficer was  accompanied  by  two  other  men,  and 
when  he  went  to  appellant's  door  and  knock- 
ed, aiq;>eUant'a  wife  answered,  inquiring  who 
was  at  the  door,  and  the  officer  stated  that 
he  had  a  warrant  for  appellant,  and  demand- 
ed that  the  door  be  opened.  Appellant  came 
to  the  door  and  opened  it  a  few  inches  and 
attempted  to  draw  his  pistol.  The  officer 
grabbed  the  pistol,  and  as  the  two  men  strug- 
gled over  it  appellant  exclaimed:  "God 
damn  you,  I'll  die  before  I  turn  it  aloosa" 
He  also  said  In  the  struggle,  "I'll  die  before 
I  go  with  you."  Appellant  was  finally  dis- 
armed and  taken  under  arrest  by  the  officer 
and  those  who  accompanied  him,  and  on  the 
trip  to  town  he  used  profane  and  abusive 
language,  and  declared  that  he  would  kill 
the  officer  if  it  was  the  last  thing  he  ever 
did.  That  is  the  substance  of  the  Btate'» 
testimony,  which  we  must  accept  as  true 
under  the  verdict  of  the  Jury,  although  it  Is 
in  conflict  with  the  testimony  adduced  by  ap- 
pellant and  his  witnesses. 

[1]  The  question  presented  is  whether  a 
mere  drawing  of  a  pistol  with  intent  to  use 
it,  but  without  actually  presenting  It  in  the 
attitude  of  firing,  constitutes  assault  There 
is  a  conflict  in  the  authorities  on  this  ques- 
tion (2  Wharton's  Criminal  Law,  S  800;  2 
Bishop  on  Criminal  Law,  ||  30,  81 :  People 
V.  McMakin,  8  Cal.  547 ;  State  v.  ^person, 
27  Mo.  256:  State  v.  Marsteller,  84N.C.T26: 
Tarver  v.  State,  43  Ala.  354),  but  we  are  of 
the  opinion  that  the  better  rule  Is  that  the 
act  of  drawing  the  pistol,  if  accompanied  by 
threats  evidencing  an  intention  to  use  it  on 
the  person  threatened,  constitutes  an  assault 
The  turning  point  of  the  question  of  whether 
a  given  act  does  or  does  not  constitute  an 
assault  is  whether  the  overt  act  is  merely  in 
preparation  for  the  assault  or  a  part  of  the 
perpetration  of  the  assault  Anderson  v. 
State,  77  Ark.  87,  90  S.  W.  84&  Here  prepa- 
ration for  an  assault  does  not  complete  the 
offense,  but  any  overt  act  in  partial  execution 
of  the  design  to  make  an  assault  completes 
the  offense.  The  drawing  of  a  deadly  weapon 
if  so  intimately  connected  with  its  use  that 
it  cannot  be  said  to  be  merely  a  preparation 
■tor  the  use,  but  is  a  part  of  the  use  itaelf. 
such  an  act  constitutes  an  assault  when  ac- 
companied oy  evidence  of  an  intention  to 
immediately  use  the  weapon. 

[2]  Our  conclusion  is  that  the  evidence  was 
sufficient  to  Justify  the  finding  by  the  Jury 
that  appellant  assaulted  the  officer  with  in- 
tent to  kill  him,  and  was  prevented  from  do- 
ing 80  only  by  the  timely  act  of  the  officer  in 
seizing  the  weapon  in  appellant's  hand.  Ap- 
pellant did  not  in  so  many  words  declare  at 
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tbe  time  bis  Intention  to  kill  tlie  oflScer,  but 
bis  declaration,  accompanied  by  an  oatb  that 
he  would  die  before  he  would  turn  the  weap- 
on loose,  and  that  be  would  die  before  he 
woVsId  suffer  himself  to  be  taken  by  the  otH- 
cer,  was  suffldent  to  Indicate  his  murderous 
intent,  and  to  warrant  the  inference  that  he 
drew  the  pistol  with  the  intent  to  kill  the  of- 
licer  who  was  almiit  to  arrest  him.  Davis  r. 
State,  115  Ark.  566,  173  S.  W.  829. 

[S-(]  It  is  next  insisted  tiiat  the  evidence 
was  sufficient  to  warrant  a  submission  of  the 
question  of  appellant's  guilt  of  a  degree  of 
offense  lower  than  assault  with  intent  to 
kill,  and  that  the  court  erred  in  falling  and 
refusing  to  give  an  instruction  on  the  lower 
offense.  The  answer  to  that  contention  is 
that  appellant  failed  to  ask  for  a  correct  In- 
structicn  on  tbe  lower  offense,  and  It  was  not 
error  for  the  court  to  fbU  to  give  sucb  an  in- 
struction on  its  own  motion.  Allison  v. 
State,  74  Ark.  452,  86  S.  W.  409.  The  only 
instruction  on  that  subject  requested  by  ap- 
pellant, which  the  court  refused  to  give^  was, 
In  substance,  that,  if  tbe  Jury  found  ttom 
tbe  evidence  that.  If  death  Iiad  ensued,  the 
killing  would  have  only  been  manslaughter, 
they  could  only  find  the  defendant  guilty  of 
assault  and'  battery.  That  was  not  a  correct 
Instruction,  for  the  reason  that  appellant 
conld  have  been  convicted  of  an  aggravated 
assault,  and  It  was  Improper  to  tell  the  jury 
tbat  if  tbe  offense  did  not  constitute  assault 
with  Intent  to  kill,  it  would  only  be  assault 
and  battery.  Besides,  there  was  no  battery 
charged  in  the  Indictment,  and  the  instruc- 
tion was  incorrect  in  embracing  an  offense 
Which  contained  tbat  element. 

Judgment  affirmed. 


HEMPSTEAD  COUNTS  r.  HOPE  BRIDGE 
CO.    (No.  152.) 

(Snprem«  Court  of  Arkansas^    Feb.  11,  1918.) 

1.  JTJKT   *=»17(1)— Right  to  Jhrt  TniAtr- 

APPBAI.8  mOM  GOOItTT  GOUBT. 

On  an  appeal  from  the  disallowanoe  by  the 
county  court  of  a  claim  against  the  county,  it 
v/as  not  proper  to  submit  the  case  to  a  Jury, 
as  a  jury  could  not  have  been  demanded  in  the 
coun^  court  originally. 

2.  EviDKRce  «3>400(2)— Pabol  Bviosncb  to 
Expi^iN  AxBiavm—^VDQyxvT. 

Where  tbe  county  judge  in  passing  on  a 

claim  against  the  county  consisting  of  a  num- 
ber of  items,  made  the  notation  "x  off"  opposite 
certain  of  tbe  items,  deducted  tbe  amount  of 
those  items  from  tbe  amount  of  tbe  claim,  and 
entered  a  judgment  allowing  tiie  claim  "as 
amended,"  evidence  was  admissible  that  it  was 
bis  practice  when  examining  accounts  consisting 
of  a  number  of  items  to  allow  those  items  about 
which  he  was  satil^ed,  and  to  pass  over  for  fur- 
ther examination  items  about  which  he  was  in 
doubt,  and  that  he  did  not  disallow  the  items  in 
question,  bnt  marked  them  off  for  further  inves- 
tigatioa,  as  tbe  notations  were  ambiguous,  and 
no  nile  ot  evidence  was  violated  by  explaining 
the  ambiguity. 


3.  COTTNTIKS   «3>a04(4)— AI.LOWAN0B   OB   DiS- 

AixowAKCK  or  Ol^ius— Sepabatk  Items. 
Where  a  daim  against  a  county  consisted 
of  a  number  of  items  for  different  bridges  fur- 
nished at  different  times,  the  connty  court  had 
jurisdiction  to  pass  upon  the  items  separately, 
and  allow  or  disallow  them  separately. 

4.  Counties  «=>206<3)— Aixowancs  ob  Dis- 
allowance or  Claims  —  Appeals  —  Deci- 
sions Reviewable. 

Where  the  county  court  amended  a  daia 
against  the  count?,  so  that  it  included  only  tbe 
items  concerning  which  the  court  was  then  ad- 
vised and  upon  which  it  was  then  prepared  to 
pass  Judgment,  and  entered  judgment  for  tbe 
amount  of  such  items,  this  was  not  a  judgment 
of  disallowance  of  other  items  from  which  the 
claimant  was  required  to  appeal  to  preserve  its 
right  to  have  such  items  allowed. 

Appeal  from  Circuit  Court,  Hempstead 
County :   Geo.  R.  Haynie,  Judge. 

Proceeding  on  a  claim  by  the  Hope  Bridge 
Company  against  Hempstead  County.  From 
a  judgment  in  favor  of  tbe  claimant,  tbe 
Connty  appeals.    Affirmed. 

Tllman  B.  Parks,  of  Hope,  and  Etter  & 
Monroe,  of  Washington,  Ark.,  for  appellant. 
Jas.  H.  McCollum,  of  Hope,  for  appellee. 

SMITH,  3.     H.   L.   B'Sbers  was  county 

judge  of  Hempstead  county  in  1914,  and  dur- 
ing tbat  year  buUt  a  large  number  of  bridges 
in  tbat  county.  A  number  of  these  bridges 
were  furnished  by  the  Hope  Bridge  Compa- 
ny, and  that  company  filed  for  allowance  the 
following  claim  against  the  county: 

"May  la/iA-    One  80-lt.  bridge  by  Croa- 

noe    )  S6S  SO 

May  a/it.   One  30-ft.  bridge  shipped 

to  Outn  tU  OO 

May  23A1    One  20-tt.  bridge  shipped 

to   Ozan  91  S4 

May  28/14.    One  300-n.   bridge  1216.00, 

wltb  legs  {44.00 260  00x00 

Junel8A4.    One    17'    6",    $81.10,    legs 

144.00     125  20X011 

June  22/14.    One    60-tt.,    2S68.S0.     20-lt. 

291.84.   legs  223.25 683  B9 


Off 


«1.M5  13 
286  20 

21,659  W 


Opposite  the  bridges  for  which  the  sums  of 
$260  and  $125.20  respectively,  were  charged, 
the  county  judge  made  tbe  notation,  "x  off." 
These  two  bridges  total  tbe  sum  of  $385.20, 
and  tbat  sum  was  deducted  from  tbe  ac- 
count, and  the  docket  of  tbe  judge  showed 
that  the  claim  was  "allowed  as  amended," 
and  the  following  entry  was  made  on  the 
county  court  record; 

"This  day  tbe  court  examined  the  claim  here- 
in filed  of  Hope  Bridge  Company  for  one  80- 
foot  bridge,  one  30-foot  bridge,  2  20-foot  bridges, 
and  one  60-foot  bridge,  which  is  duly  verified 
and  allowed  by  the  court  as  amended  in  the 
sum  of  fifteen  hundred  fifty-nine  and  »»/ioo 
dollars  ($1,559.93),  and  tbe  clerk  of  this  court 
is  ordered  to  draw  his  warrant  on  the  county 
treasurer  for  tbe  said  sum  in  favor  of  said 
firm  payable  out  of  the  appropriations  for 
bridges." 

No  further  action  was  taken  In  regard  to 
this  claim  until  after  the  expiration  of  the 
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term  of  Judge  B'SDers.  Later  anotber  ac- 
count was  filed,  which  included  these  two 
Items,  and  they  were  disallowed  by  the  coun- 
ty court,  and  In  apt  time  an  appeal  was  pros- 
ecuted from  the  order  of  disallowance  to  the 
circuit  court,  and  upon  a  trial  there  Judg- 
ment was  rendered  In  favor  of  the  bridge 
company.  A  motion  was  filed  In  behalf  of 
the  county  to  dismiss  the  appeal  upon  the 
ground  that  the  claim  had  been  disallowed  at 
the  July,  1914,  term  of  the  county  court,  and 
no  appeal  had  been  prosecuted  within  the 
time  limited  by  law.  This  motion  was  not 
disposed  of  specifically,  but  the  judgment  of 
the  court,  in  effect,  disposed  of  it. 

There  appears  to  be  no  question  but  that 
the  bridges  were  furnished  to,  and  were  re- 
ceived by,  the  county,  and  were  in  use  at  the 
time  of  the  trial.  The  controlling  question 
Is  whether  the  claims  were  disallowed  by  the 
county  court  at  its  July,  1914,  term. 

[1]  It  is  first  insisted  that  this  issue  should 
have  been  tried  on  appeal  bef<M«  a  Jury. 
But  a  jury  could  not  have  been  demanded 
in  the  county  court  originally,  and  it  was  not 
proper,  therefore,  to  submit  the  casfe  to  a 
Jury  in  the  drcnit  court  on  appeal.  State 
V.  Johnson,  26  Ark.  281 ;  Swope  v.  Ross,  29 
Ark.  370;  Govan  v.  Jackson,  32  Ark.  553; 
Williams  V.  Citizens,  40  Ark.  290;  Wheat  v. 
Smith,  50  Ark.  266,  7  S.  W.  161 ;  Woolum 
V.  Kelton,  52  Ark.  446,  13  S.  W.  78 ;  State  ▼. 
Churchill,  48  Ark.  426,  436,  8  S.  W.  352,  880; 
Klrkland  v.  State,  72  Ark.  171,  177,  78  S.  W. 
770,  65  L,  R.  A.  76,  105  Am.  St.  Rep.  25,  2 
Ann.  Cas.  242;  St.  L.,  I.  M.  &  S.  By.  Co.  v. 
State,  99  Ark.  1,  16,  136  S.  W.  938.  More- 
over, the  record  recites  that  the  cause  was 
heard  by  the  court  by  consent  of  the  jwrties. 

[2]  Upon  the  bearing  of  the  cause  it  was 
shown  that  the  county  judge  had  the  prac- 
tice, when  examining  accounts  against  the 
county  which  consisted  of  a  number  of  itema, 
to  allow  these  Items  about  which  he  was  sat- 
isfied, and  to  pass  over,  for  further  examina- 
tion, items  about  which  he  was  in  doubt; 
and  Judge  B'Shers  testified  that  he  bad  not 
disallowed  the  items  in  question,  but  had 
marked  them  off  for  further  investigation. 

It  is  Insisted  that  the  judgment  speaks  for 
Itself,  and  that  It  is  not  subject  to  parol  ex- 
planation. The  judgment,  however,  does  not 
disallow  the  Items  In  question.  It  does  al- 
low the  account  as  amended,  and  parol  evi- 
dence was  admissible  to  show  what  tbe  ac- 
count as  amended  was,  and  this  was  done  by 
lowing  the  meaning  of  the  marginal  nota- 
tions made  upon  the  account  by  the  county 
judge.  The  notations  are  ambiguous,  and  no 
rule  of  evidence  was  violated  in  explaining 
this  ambiguity.  This  explanation  makes  It 
appear  that,  when  considered  by  the  county 
court,  the  items  had  been  marked  off  the  ac- 
count, and  the  account  as  passed  upou  by  the 
court  was  one  for  the  sum  of  $1,559.93,  for 
which  sum  it  was  allowed. 


(I]  We  perceive  no  reason  wby  the  court 
did  not  have  the  Jurisdiction  to  pass  upon 
these  items  separately  and  to  allow  or  to  dis- 
allow them  separately,  as  tbey  represented 
different  bridges  furnished  at  different  times. 
Jennings  v.  Ft.  Smith  District  of  Sebastian 
County,  115  Ark.  130,.  171  S.  »V^.  920. 

[4]  The  court  amended  the  account  so  that 
it  included  only  the  items  concerning  which. 
It  was  then  advised  and  upon  which  it  was 
then  prepared  to  pass  Judgment,  and  we  are 
of  the  ,opinion  that  this  action  cannot  be 
treated  as  a  Judgment  of  disallowance  from 
which  an  appeal  must  be  prosecuted.  Un- 
der tbe  circumstances  an  appeal  would  bare 
been  both  premature  and  unnecessary. 

Judgment  affirmed. 


OARNBT  OABTBR  CO.  v.  CARVER  & 

SMITH.  (No.  134.) 

(Supreme  Court  of  Arkansas.     Feb.  4,  1918.) 

Contracts  <s=5>22(1)— Contbacts  Subject  to 

APPBOVAI/— ACCEPTAN  CB. 

Where  an  agent  obtained,  subject  to  approv- 
al, a  written  contract  for  trading  stam^  from 
defendants,  which  provided  that  it  contained  all 
the  Btipulatione  agreed  on,  and  also  made  a 
contract  with  a  paper  for  advertising  as  verbal- 
ly agreed,  and  the  agent  had  authority  to  make 
collateral  advertising  contracts,  the  principal 
must  accept  both  without  modification  to  bind 
the  defendants. 

Appeal  from  Circuit  C^urt,  Greene  Coun- 
ty;   R.  H.  Dudley,  Judge. 

Suit  by  the  Garnet  Carter  Company 
against  Carver  &  Smith.  Judgment  for  de- 
fendants and  plaintiff  appeals.    Afiirmed. 

R.  P.  Taylor,  of  Paragould,  for  an>ellant. 
Block  &  Klrsch,  of  Paragould,  for  appellee. 

HUMPHREYS,  J.  Appellant,  a  corpora- 
tion, brought  suit  on  the  15th  day  of  July. 
1916,  before  a  magistrate  in  Clark  townsblp, 
Greene  coiunty.  Ark.,  against  appellees,  a 
partnership  for  $50  on  open  account  for 
profit-sharing  coupons  and  certificates.  The 
cause  was  tried  upon  the  evidence,  and  a 
judgment  rendered  in  favor  of  appellees.  An 
appeal  was  prosecuted  to  the  circuit  ooort  of 
Greene  county,  and  there  tried  by  a  jury  upon 
tbe  evidence  and  instructions  of  the  court. 
A  verdict  was  returned  in  favor  of  appellees, 
and  a  Judgment  rendered  in  accordance  with 
the  verdict.  An  appeal  has  been  properly 
prosecuted  from  that  verdict  and  judgment 
to  this  court 

The  evidence  tended  to  show  that  Carver 
and  Smith  were  partners  in  the  gents'  fur- 
nishing business  in  Paragould,  Ark.,  and 
that  G.  J.  Faulkner,  agent  and  representa- 
tive of  appellant,  a  Tennessee  corporation, 
engaged  In  the  trading  stamp  bastneBS,  en- 
tered into  a  contract  with  appellees  to  sell 
it  profit-sharing  coupons  to  be  used  in  the 
retail  business  for  $50.  On  the  other  hand, 
the  evidence  tended  to  show  that  tbe  pait* 


4tssFor  otbe."  casei  Me  same  topic  and  KBT  NtTHBBR  la  all  K«r-Nnmb«red,Dlcnta  and  Indntta 


Digitized  by  VjOOQl€ 


Art.) 


GARNETT  CARTER  CX).  ▼.  CARVER  &  SMITH 


985 


nershlp  was  in  contemplation  only,  and  that 
the  contract  was  not  to  become  effective  nn- 
til  the  partnership  was  formed  and  its  name 
designated. 

The  purported  contract  is  In  writing  and 
made  in  accordance  with  a  regnlar  form  used 
by  appellant  in  the  conduct  of  its  business. 
It  contains  five  paragraplis.  Ilie  first  para- 
graph fixed  the  price  per  thousand  of  the 
coupons  and  certificates ;  the  second  provid- 
ed for  the  redemption  of  the  coupons  and  cer- 
tificates with  premiums  specified  in  the  com- 
pany's catalogue;  the  third  provided  against 
the  sale  of  coupons  and  certificates  to  other 
parties  engaged  in  the  same  business;  the 
first  part  of  the  fourth  provided  for  the  pe- 
riod the  contract  should  run,  and  how  it 
might  be  terminated,  and  the  latter  part  of 
the  fourth  paragraph  is  as  follows: 

"It  is  further  expressly  agreed  that  this  coif 
tract  shall  not  be  binding  upon  tlie  company  un- 
til it  is  signed  by  its  duly  authorized  officer  or 
agent  in  the  city  of  Chattanooga,  Tenn.,  and 
said  city  shall  be  considered  as  the  place  where 
this  contract  is  executed." 

Among  other  things,  the  fifth  paragraph 
provided  that  no  verbal  agreement  between 
the  salesman  and  purchaser  should  l>e  bind- 
ing on  the  company,  and  that  the  written 
contract  contuincd  all  the  terms,  conditions, 
and  stipulations  agreed  upon. 

After  the  signature  of  the  parties,  an  or- 
der blank  was  filled  out  for  the  nnmber  of 
certificates,  coupons,  catalogues,  and  other 
goods  ordered  by  Carver  &  Smith. 

The  undisputed  evidence  was  to  the  ef- 
fect that  the  agent  of  appellant,  G.  J.  Faulk- 
ner, was  authorized  to  make  collateral  agree- 
ments with  newspapers,  subject  to  the  ap- 
proval of  the  company,  for  a  limited  amount 
of  advertising  for  the  benefit  of  the  parties 
to  whom  they  sold  the  coupons,  certificates, 
etc.,  and  that  the  Carver  &  Smith  contract 
with  the  Paragould  newspaper  sent  in  pro- 
vided for  the  advertisement  to  appear  twice 
a  week  for  twelve  wtieks,  which  would  make 
twenty-four  Insertions;  that  the  two  writ- 
ings and  order  for  the  goods  were  sent  to 
appellant  In  CAiattanooga  for  approval;  that 
the  newspaper  contract  was  changed  without 
the  consent  or  knowledge  of  appellees,  so  as 
to  provide  for  six  weeks'.  Instead  of  twelve 
wieeks',  advertisement  with  two  insertions 
weekly.  On  the  leth  day  of  March,  1916, 
appellant  wrote,  properly  stamped,  and  mail- 
ed a  letter  to  appellees,  in  which  it  notified 
them  of  the  receipt  of  their  order,  and  ad- 
vised them  that  the  certificates,  coupons,  etc., 
were  being  printed.  About  three  weelcs 
thereafter  the  goods  arrived  but  were  refus- 
ed by  appellees.  They  remained,  however, 
for  Beveral  weeks  in  aiqsellees'  store,  bnt 
were  not  <qpened  for  the  reason  that  appel- 
lant bad  done  no  advertising.  Later  the 
goods  were  returned,  and  appellant  -  refused 
to  accept  them.  Appellant  did  not  return  the 
contract,  as  changed,  to  the  publisher,  for 


the  reason  that  appellees  refused  to  accept 
the  shipment,  and  did  not  notify  appellees  of 
the  change  In  the  contract.  Both  appellees 
testified  that  the  reason  they  did  not  receive 
the  goods  and  pay  the  purchase  price  was 
tU^t  the  appellant  did  not  do  the  advertising 
it  agreed  to  do. 

It  is  insisted  that  the  court  erred  in  refus- 
ing to  instruct  peremptorily  for  appellant  for 
the  reason.  It  is  said,  that  the  written  con- 
tract signed  by  Odie  Smith  for  appellees,  and 
approved  by  appellant,  provided  that  the 
writing  contained  all  the  terms,  conditions, 
and  stipulations;  and  that  no  verbal  agree- 
ment betweoi  the  salesman  and  purchaser 
should  be  binding  on  appellant.  The  argur 
mant  of  counsel  would  be  conclusive  If  the 
writing  was  a  completed  contract  when  sign- 
ed, and  If  the  undisputed  evidence  did  not 
show  that  am)ellant'B  agent  or  representative 
bad  authority  to  make  a  collateral,  limited 
advertising  contract  for  the  benefit  of  its 
custtHoers,  and  exercised  that  authority  by 
couteniiwraneouBly  agreeing  with  appellees  to 
make  an  advertising  contract  with  the  Para- 
gould newspaper  for  two  insertions  for 
twelve  weeks.  It  was  provided  by  another 
clause  in  the  writing  that  the  contract  should 
not  become  binding  until  It  was  signed  by 
appellant's  duly  authorized  agent  in  Chatta- 
nooga, Tenn. ;  and  It  was  admitted  by  appel- 
lant's president  that  Its  representative  had 
authority  to  make  an  advertising  contract 
for  the  benefit  of  appellees,  and  that  snch 
a  contract,  pursuant  to  the  agreement,  was 
made  with  the  Paragould  newspaper  on  the 
same  day  and  sent  In.  The  connection  be- 
tween the  two  writings  being  established  by 
the  undisputed  evidence,  they  constituted  the 
conditions  of  a  proposed  purchase  of  cou- 
pons, certificates,  etc.,  by  appellees  from  ap- 
pellant. In  order  to  convert  this  proposal  or 
offer  into  a  binding  contract,  it  was  incum- 
bent upon  appellant  to  unqualifiedly  accept 
the  proposition  according  to  Its  terms.  It 
could  not  materially  modify  the  projKtsed 
terms  without  the  assent  of  appellees  and  by 
acceptance,  as  m,odIfied,  bind  them.  Scalfe 
V.  Byrd,  39  Ark.  568;  Cage  v.  Black,  97  Ark. 
613,  134  S.  W.  942.  Instead  of  accepting  the 
proposed  contract  in  terms,  appellant  chang- 
ed the  pr(^)o8al  for  advertising  from  two  in- 
sertions weekly  for  twelve  weeks,  to  two  in- 
sertions weekly  for  six  weeks.  Appellant 
having  fiiiled  to  unconditionally  accept  the 
terms  proposed,  it  follows  that  no  binding 
contract  was  entered  into  between  the  imr- 
tles.  The  suit  is  based  on  an  alleged  con- 
tract. Having  failed  to  establish  a  contract, 
appellant  had  no  cause  of  action,  and  could, 
therefore,  suffer  no  prejudice  by  reason  of 
instructions  given  or  refused  by  the  court. 

Under  this  view  of  the  case,  it  la  unneces- 
sary to  discuss  the  other  questions  present- 
ed by  learned  counsel  in  behalf  of  appellant 

No  error  appearing  In  the  record,  the  Judg* 
ment  is  alBrmed. 
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INSURANCE  CO.  OF  NORTH  AMERICA  v. 
KBMPNER  et  al     (No.  88.) 

(Sapreme  Court  of  Arkansas.    Jan.  14,  1918.) 

1.  Insurance  i®=>5e7— Fibe  Policies— Aok^- 
MENT  TO  ARBITRATE— Validity. 

Under  Kirby's  Dig.  i  4382,  declaring  that 
no  policy  of  insurance  sIibU  contain  any  con- 
dition, provision,  or  agreement  which  shall  di- 
rectly or  indirectly  deprive  the  insured  or  ben- 
eficiary of  the  right  to  trial  by  jury  on  any 
question  of  fact  arising  under  such  policy,  and 
that  all  such  provisions  shall  be  void,  a  clause 
of  an  insurance  policy  providing  that  in  event 
of  disagreement  as  to  the  amount  of  a  loss,  the 
matter  should  be  determined  by  arbitration,  is 
void. 

2.  Irsubance   e=s>669— Abbitbaiion   Aobeb- 
KENT— Revocation. 

Where,  though  a  provision  in  a  fire  policy 
for  arbitration  in  case  of  disagreement  as  to 
loss  was  voidj  the  parties  entered  into  an  agree- 
ment for  arbitration,  such  agreement  is  a  com- 
mon-law submission  to  arbitration,  and,  there 
being  no  consideration  therefor,  may  be  revoked 
by  either  party  at  any  time  before  the  award. 

3.  Inbukance    €=3569— Abbitbation   Aokkb- 

MENT— Re  V  OCATION. 

While  the  method  of  revocation  should  be 
equally  dignified  as  the  form  of  agreement  for 
submission,  yet,  where  insured's  attorney  in 
writing  notified  the  representatives  of  a  fire 
insurer  that  unless  the  arbitrator  aptwinted  was 
displaced  and  another  selected,  the  insured's 
agreement  for  submission  to  arbitration  would 
be  revoked,  and  the  insurer's  representatives  re- 
fused to  make  the  change,  the  agreement  for 
submission  to  arbitration  which  was  in  writing 
most  be  deemed  to  have  been  revoked  in  the 
same  manner. 

4.  Insubance    «=>56»— Submission— Notifi- 
cation OP  Abbitrators. 

Where  Insured  revoked  his  agreement  for 
submission  of  the  amount  of  loss  to  arbitrators, 
and  his  arbitrator,  who  was  notified  of  that 
fact,  notified  tlie  umpire,  and  the  arbitrator  se- 
lected by  insurer,  there  was  a  sufficient  notifica- 
tion to  the  arbitrators  of  the  revocation. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  6.  W.  Hendricks,  Judge. 

Action  by  Mrs.  S.  Kempner  and  another 
against  the  Insurance  Company  of  Nerth 
America.  From  a  Judgment  for  plaintiffs,  de- 
fendant a{q;>eals.    Affirmed. 

'Mehaffy,  Reld  &  M^affy,  of  Little  Rode, 
for  at^ellant.  Moore,  Smith,  Moore  &  Tiie- 
ber,  of  Little  Rode,  for  appellees. 

McOULLOCH,  a  J.  Appellees  owned  a 
bDlldlng  in  tbe  dty  of  Little  Rock  which  was 
damaged  by  fire  on  April  10,  1916,  and  whldi 
was  Insured  under  polides  issued  to  said 
owners  by  appellant  companies.  The  poUdee 
contained  dauses  to  the  effect  that  the 
amount  of  any  loss  or  damage  should,  in  the 
event  of  disagreement,  be  ascertained  by 
"two  competent  and  disinterested  appraisers," 
one  to  be  sdected  by  each  party  to  the  con- 
tract, and  an  umpire  to  be  selected  by  the 
appraisers.  There  was  a  disagreement  as  to 
the  amount  of  damage  to  the  building,  and  on 
April  21,  1916,  the  said  owners  and  the  in- 
surance companies  entered  into  a  written 
agreement  for  the  submission  of  the  question  i 


to  two  appraisers  and  an  umpire  selected  in 
the  manner  specified  in  the  polides.  Xhe 
owner  selected  Thalman  as  appraiser  and 
the  companies  selected  Slagle,  and  the  trwo 
appraisers  selected  Casey  as  umpire.  After 
these  appraisers  had  taken  oath  as  provided 
in  the  contract,  but  before  they  entered  apon 
the  Investigation  to  determine  the  amount  of 
the  loss,  appellees  made  objections  to  Sla^e 
serving  as  appraiser  on  the  ground  that  be 
had  frequently  performed  such  services  at  the 
instance  of  the  insurance  companies  and  was 
not  disinterested,  within  the  meaning  of  the 
contract.  On  April  27,  1916,  appellees'  attor- 
ney addressed  a  letter  to  the  representatlTes 
of  the  companies  stating  thei  grounds  of  ob- 
jection to  the  service  of  Slagle,  and  adding 
the  following: 

"They  [appellees]  have  just  learned  the  facts, 
with  respect  to  Mr.  Slagle,  and  this  is  to  notify 
yon  that  they  will  not  continue  the  appraise- 
ment, unless  and  until  you  select  some  arbitra- 
tor other  than  Mr.  Slagle,  who  is  disinterested." 

The  companies  replied.  In  writing,  refusing 
to  displace  Slagle  by  the  appointment  of  an- 
other appraiser  in  his  stead,  but  insisted  on 
Slagle  and  the  umpire  continuing  the  Inves- 
tlgatlon  and  rendering  an  award,  whldi  was 
done.  Thalman  refused,  on  the  request  of 
ai^ellees,  to  proceed  further  In  the  matter, 
and  the  award  was  made  without  his  par- 
tldpation  in  the  proceedings.  Thalman  no- 
tified Slagle  and  Casey  of  his  refusal  to  pro- 
ceed with  the  investigation  and  Informed 
them  of  the  fact  that  he  did  so  on  Instruc- 
tions from  appellees  who  objected  to  Slagle 
as  an  appraiser.    These  facts  are  undisputed. 

The  appraisement  made  by  Slagle  and  Casey 
was  for  an  amount  less  than  the  face  of  the 
polides.  Appellees  Instituted  this  action  on 
the  polides  for  the  full  amount,  disregarding 
the  appraisement  made  by  Slagle  and  Casey. 
The  companies  offered  to  settle  for  the  loss 
on  the  basis  of  the  appraisement  and  pleaded 
that  as  a  defoise.  The  trial  court  decided, 
iq>on  the  facts  set  forth  above,  that  the  ap- 
praisement was  not  binding  on  appellees,  and 
refused  to  submit  to  the  Jury  any  issne  ex- 
cept that  as  to  the  amount  of  the  damage  to 
the  building.  The  only  question  presented 
on  this  appeal  is  whether  or  not,  under  the 
evidence  adduced,  there  was  an  issue  to  be 
submitted  concerning  the  appraisement 

[1]  The  clause  In  the  policy  binding  the 
Iiarties  to  an  appraisement  of  the  damages 
was  rendered  void  by  statute.  Kirby's  Digest, 
I  4382;  Firemen's  Ins.  Co.  v.  Davia.  198  S. 
W.  127. 

[2]  Learned  counsel  for  appellants  rely  on 
the  case  of  Niagara  Ins.  Co.  v.  Boon,  76  Ark. 
153,  88  S.  W.  915,  as  holding  that  an  agree- 
ment for  appraisement  entered  into  pursuant 
to  the  terms  of  a  policy  Is  IrreTocable,  bat 
the  cause  of  action  In  that  case  arose  before 
the  passage  of  the  statute  dted  above,  and 
it  has  no  application  to  a  CMitract  of  Insur- 
ance altered  into  since  the  statute  went  into 
effect    The  agreement  for  appraisem»)t  la 
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the  preaent  ease,  treettng  It,  as  we  most,  aa 
entirely  discoimected  from  the  void  jirovlBlon 
In  the  policies,  amoonted  to  no  more  nor  less 
than  a  eommon-law  sabmlasioa  to  arbitration 
of  a  disrated  qnestlon  of  tuet,  and  the  mle 
is  almost  unlTersally  recognised  by  the  au- 
thorities that  such  an  agreement  Is  revocable, 
at  any  time  before  the  award,  at  the  will 
of  either  party.  See  note  to  Williams  r. 
Brannig  Mfg.  Co.,  47  Lw  R.  A.  (N.  S.)  387; 
2  Ruling  Case  Law,  p.  367.  The  only  ex- 
ception to  the  rule  is  that  when  the  submis- 
sion is  founded  on  an  Independent  considera- 
tion other  than  the  mutual  agreement  to  arbi- 
trate, it  is  not  revocable  at  the  will  of  one  of 
the  parties. 

[S]  It  seems  to  be  established  by  the  weight 
of  authority  that  the  method  of  revocation 
must  be  of  equal  dignity  with  the  form  of 
the  agreement  for  submission,  that  Is  to  say, 
the  revocation  must  be  in  writing  U.  the 
agreement  to  submit  was  in  writing.  Tliat 
requirement  was  compiled  with  In  the  pres- 
ent case,  for  appellees'  attorney  wrote  to  the 
adjusters  unequivocally  that  the  submission 
would  be  revoked,  unless  Slagle  was  displac- 
ed by  the  selection  of  another  appraiser. 
The  adjusters  replied,  refusing  to  make  an- 
other selection,  and  appellees  accepted  that 
decision  as  an  end  of  the  proceedings,  and  so 
notified  the  adjusters.  That  was  the  neces- 
sary effect  of  the  final  correspondence  be- 
tween the  parties.  It  Is  Immaterial  wheth- 
er the  grounds  of  the  objections  to  Slagle 
were  reasonable  or  not,  since  it  is  seen  that 
appellees  had  the  absolute  right  to  revoke 
the  snbmissioa  at  will. 

[4]  Another  requirement,  it  appears,  is  that 
the  appraisers  or  arbitrators  must  be  notified 
of  the  revocation.  This  was  done  verbally, 
and  the  notice  is  not  required  to  be  in  writ- 
ing. Nor  is  it  majterial  how  the  notice  was 
communicated  to  the  appralseris.  It  was 
done  in  this  instance  by  communication  to 
Thalman  the  one  selected  by  appellees,  who 
in  turn  notified  the  other  aK>ralser  and  the 
umpire.  The  revocation  was  made  in  sub- 
stantial conformity  with  the  common-law  rule 
on  the  subject,  and  was  sufiSdent  to  end  the 
proceedings. 

It  is  not  claimed  that  there  was  any  error 
in  the  court's  charge  to  the  Jury  submitting 
the  Issue  as  to  the  amount  of  the  damage 
to  the  building. 

AfBlrmed. 


COFFMAN  et  al,  v.  McKEEl  et  al.    (No.  133.) 
(Supreme  Court  of  Arkausas.     Feb.  4,  1918.) 

COBFOBA-nOKS     «=3629— Stockholdebs— LlA- 

BiT.iTY— Contracts. 
Where  persons  secured  an  option  on  coal 
lands  and  certain  promoters  contracted  to  or- 
ganize a  corporation  to  buy  such  lands  at  an 
advance,  which  the  promoters  proceeded  to  do, 
and  thereafter  the  promoters  sent  a  circular  let- 
ter to  the  subscribers  upon  dissatisfaction 
amonK  tliem  stating  the  option  holders  bad 
agreed  that  if  the  project  went  on,  and  if  the 


lands  should  sell  for  less  than  $35  an  acre, 
such  subscribers  should  t>e  first  repaid  in  pref- 
erence to  the  option  holders'  stock,  a  decree, 
providing  distribution  of  proceeds  of  sale  of  the 
company's  property,  should  have  subjected  the 
stock  of  the  cashhoMers  to  its  pro  rata  part  of 
the  indebtedness  of  the  corporation,  the  prefer- 
ence agreement  operating  only  if  tbie  lands  sold 
for  less  than  $3S  per  acre,  and  in  no  case  ex- 
empting the  cashholders  from  liability  for  debts. 

Appeal  from  Pulaski  Chancery  Court; 
Jno.  E.  Martineau,  Chancellor. 

Action  by  Charles  McKee  and  others 
against  J.  W.  Coffman  and  others.  From  de- 
cree for  plaintiffs,  defendants  appeaL  Be- 
manded,  with  directions. 

Sellers  &  Sellers,  of  Morrilton,  for  appel- 
lants.   Lee  MUes,  of  Little  Bock,  for  appel- 


8MITH,  J.  The  parUes  to  this  litigation 
are  stockholders  in  tlie  Arkansas  Anthra* 
dte  Coal  Company,  a  domestic  corporation, 
and  the  question  at  issue  is  the  extent  to 
which  the  stock  of  appellees  is  preferred 
over  tliat  of  appellants.  The  corporation 
was  organized  to  acquire  certain  coal  lands, 
but,  before  the  purchase  of  these  lands,  cer^ 
tain  of  the  subscribers  ton  the  corporation's 
stock  became  dissatisfied,  whereupon  a  circu- 
lar letter  was  prepared  by  Messrs.  Remmel 
and  Rose,  of  Little  Rock,  who  were  inter- 
ested in  promoting  the  corporation,  and  mail- 
ed to  these  stockholders.  This  letter  aatia- 
fled  the  disaffected  stockholders,  and  the 
lands  were  acquired  by  the  corporation.  The 
letter  reads  as  follows: 

"We  are  glad  to  toll  yon  that  we  have  been 
able  to  procure  from  the  holders  of  options  the 
foUowing  concessions:  June  12,  1905.  To  the 
cash  subscribefrs  to  the  stock  of  the  Arkansas 
Anthracite  Company :  It  has  been  suggested 
that  if  the  10,00iQ  acres  which  you  contemplate 
acquiring  should  be  sold  for  less  than  $350,000, 
we  would  still  make  something  while  you  would 
loee  money.  To  show  our  confidence  in  the 
enterprise,  we  agree  that  if  you  will  go  on  and 
acquire  9,000  or  more  acres  of  the  land  under 
our  options  and  said  lands  should  sell  for  less 
than  $35  per  acre,  you  may  first  be  repaid  all 
the  money  that  you  pay  in  on  your  subscription, 
leaving  only  the  residue  to  us.  It  has  been 
suggested  that  if  the  property  were  sold  at  less 
than  $35  per  acre,  we  would  still  make  a  profit 
on  our  investment,  by  reason  of  the  stock  which 
is  given  us  by  the  option  holders  in  payment  for 
our  services.  Such  an  idea  has  not  occurred 
to  us :  but  as  it  has  occurred  to  others,  -we  will 
say  that  if  the  property  is  sold  for  less  than 
$35  an  acre,  vou  will  first  be  repaid  out  of  the 
proceeds  of  the  sale  the  sums  paid  in  by  you 
before  anything  is  paid  us  on  the  stock  receiv- 
ed by  us  from  the  option  holders  for  our  serv- 
ices aforesaid." 

This  letter  was  construed  by  this  court  In 
the  case  of  Coffman  et  al.  v.  McKee  et  al., 
191  S.  W.  402,  where  we  held  that  the  letter 
was  contractual,  as  it  had  been  acted  upon 
by  the  i>er8ons  to  whom  it  was  addressed 
and  had  accomplished  the  purpose  for  which 
it  was  written.  It  was  stated  in  that  opin- 
ion that  the  corporatlcm  had  acquired  about 
15,000  acres  of  land,  and  had  Incurred  an  in- 
debtedness of  about  $100,000,  and  reference 
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Is  now  made  to  tbat  opinion  for  a  fuller 
statement  of  the  facts.  In  that  oplnl<m  we 
construed  the  letter  as  follows: 
.  "The  agreement  contemplated  that,  if  the 
lands  should  be  sold  for  more  than  $35  per  acre, 
the  option  holders  and  Messrs.  Remmel  anid 
Bose  should  be  entitled  to  share  ratably  in  the 
distribution  of  the  assets  of  the  company.  The 
decree  of  the  chancellor  makes  the  shares  of 
stock  held  by  the  option  holders  and  by  Messri:. 
Remmel  and  Rose  under  their  agreement  with 
the  option  holders  bear  the  whole  indebtedness 
of  the  corporation.  This  was  error.  The  shares 
of  stock  owned  by  the  cash  subscribers  and 
the  shares  issued  to  the  option  holders  and  to 
Messrs.  Remmel  and  Rose  under  their  agree- 
ment with  the  option  holders  should  bear  rata- 
bly the  debts  of  the  company,  and  the  balance 
should  be  distributed  ratably  between  them  if 
the  lands  are  sold  for  more  titan  |35  per  acre." 

The  canse  was  remanded,  with  directions 
to  enter  a  decree  In  accordance  with  the 
opinion,  and  the  court  entered  the  decree 
set  ont  below.  Appellants  asked  the  court 
to  modify  this  decree  by  inserting  the  phrase 
which  we  Inclose  in  parentheses: 

"That  after  payment  of  the  debts  of  the  com- 
pany each  of  the  aforesaid  cash  sto(^b<dders 
shall  receive  from  the  proceeds  of  the  sale  of 
the  property  of  said  company  the  par  value  of 
bis  said  cash  stock  (less  its  pro  rata  part  of 
the  indebtedness  of  said  corporation),  provided 
said  property  shall  sell  for  less  than  $35  per 
acre.  Any  residue  remaining  after  the  payment 
of  said  hidebtedness  and  the  par  value  of  the 
cash  stock  less  its  proportionate  part  of  the 
indebtedness  shall  be  distributed  as  follows: 
To  the  option  stockholders  a  sum  equal  in  per 
cent  to  tne  per  cent,  paid  to  the  cash  subscrib- 
ers under  this  decree  as  above  provided.  Any 
residue  remaining  shall  be  paid  to  all  stockhold- 
ers in  said  corporation  ratably." 

The  court  refused  to  so  modify  the  decree, 
and  this  appeal  has  been  prosecuted  to  re- 
view that  action. 

In  our  opinion,  the  decree  should  have 
been  modlfled  as  requested.  But  for  the  let- 
ter set  out  above,  none  of  the  stockholders 
would  have  any  preferential  rights  over  any 
other  stockholder.  Such  right  of  preference 
as  exists  is  created  by  the  letter.  If  nothing 
to  the  contrary  appears  in  the  letter,  all 
stock  would  be  liable  ratably  for  the  debts 
of  the  corporation.  The  letter  makes  no  ref- 
erence whatever  to  the  debts  of  the  corpo- 
ration. It  merely  guarantees  to  the  stock- 
holders to  whom  It  was  addressed  that  the 
lands  should  bring,  if  sold,  as  much  as  $36 
per  acre,  and  agrees  that,  if  the  property  is 
sold  for  a  less  sum,  these  preferred  stock- 
holders shall  be  first  repaid  out  of  the  pro- 
ceeds of  the  sale,  and  tbat  they  shall  receive 
the  sums  paid  in  by  them  to  the  extent  of 
$35  an  acre  before  anything  is  paid  on  the 
stock  received  by  Remmel  and  Rose  and  by 


the  other  stockholders  in  whooe  bdialf  tbe 
letter  was  written.  It  was  not  recited  In  tbe 
letter  that  they  should  be  settled  with  on  a 
basis  of  $35  per  acre,  less  the  debts  of  Uie 
corporation,  and  the  letter  only  guanmteed 
to  them  a  preferential  settlement  if  tbe  land 
sold  for  less  than  $36  per  acr& 

The  decree,  therefore,  should  have  been 
modified  as  requested,  and  tbe  cause  wUl  be 
remanded  with  directions  to  that  effect. 


TUM/  ▼.  BALL.     (No.  141) 
(Supreme  Court  of  Arkansas.    Feb.  11,  1918.) 

1.  Tmk  «=>9(7)— "Fbom  Awn  ArrsB." 

Where  00  days  "from  and  after"  March 
22d  was  given  to  file  a  bill  of  exceptions,  filing 
of  the  same  on  May  22d  was  one  day  too  late. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  From 
and  After.] 

2.  Appeai.  and  Ekbob  «3>544(1}— Matter  Bx- 
vnwABif— Bnx  or  Bxokptions. 

In  the  absence  of  a  bill  of  exceptions  filed 
within  the  time  allowed  by  the  court,  there  is 
nothing  in  the  record  from  which  to  determine 
whether  or  not  a  peremptory  charge  was  correct. 

Appeal  from  Circuit  Court,  Saline  Count? ; 
Scott  Wood,  Special  Judge. 

Action  by  O.  F.  Tull  against  B.  J.  BaO. 
Judgment  for  defendant,  and  plaintlfl  ap- 
peals.   Affirmed. 

N.  A.  McDanlel,  of  Benton,  for  appellant. 

Mcculloch,  C.  J.  tub  is  an  action  in- 
stituted by  appellant  against  appellee  to  re- 
cover for  alleged  breach  of  a  contract  for 
employment  of  appellant  by  appellee  as  a 
share  cropper  on  his  farm.  There  was  a 
trlnl  before  a  jury,  but  the  court  directed  a 
verdict  in  appellee's  favor.  This  ia  shown  in 
the  record  from  the  face  of  the  Judgment  en- 
try. 

[1]  Appellant's  motion  for  new  trial  was 
overruled  by  the  court  on  March  22,  1917, 
and  he  was  given  60  days  "from  and  after 
that  date"  to  file  his  bill  of  exceptions.  The 
bill  of  exceptions  filed  on  Hay  22,  1917,  was 
too  late  by  one  day,  and  therefore  cannot  be 
considered  as  a  part  of  the  record. 

[2]  In  the  absence  of  a  bill  of  exertions 
filed  within  the  time  allowed  by  tbe  court, 
there  Is  nothing  In  the  record  from  wbicb  we 
can  determine  whether  or  not  the  peremptory 
charge  to  the  Jury  was  correct  The  face  of 
the  record  Itself  does  not  disclose  any  error 
in  the  proceedings. 

Judgment  alfirmed. 


«=3Por  other  oasei  tea  same  tocie  uid  KSY-NUKBBR  in  all  Ker-Numbared  Dtswta  and  Indens 


Digitized  by 


Google 


Ark.) 


HOUJENBKSe  MD8IC  CO.  t.  WILUAMS 


989 


HOLLENBEBG  MUSIC  00.  t.  WILLIAMS 

et  uz.     (No.  02.) 
(Supreme  Oourt  of  Arkuiaas.     Jan.  14,  1918.) 

MORXOAGKB    «=a25(6)  —  CORBIDKRATION— Pm- 
F08E— EVIDEHCB. 

Gridence  Aetd  not  to  sustain  a  finding  that 
a  note  and  mortgage  of  a  retail  dealer  was  ex- 
ecuted merely  as  collateral  to  cover  probable 
debita,  but  rather  to  afaow  that  mortgase  was 
for  a  balance  then  due  the  wholesaler  on  which 
future  credits  for  the  retailer  were  to  be  cred- 
ited. 

Appeal  from  Arkansas  Cliancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  to  foreclose  a  mortgage  by  the  Hollen- 
berg  Mnslc  Company  against  B.  L.  Williams 
and  wife.  Judgment  for  defendants,  and 
plalntlfl  appeals.  Reversed  and  remanded, 
with  directions. 

Uarnwell  &  Zoung,  of  Little  Rock,  for  ap- 
pellant PetUt  &  PetUt,  of  Stuttgart,  for 
appellees. 

SMITH,  J.  This  suit  was  brought  to  fore- 
close a  mortgage  executed  by  B.  L.  Williams 
to  the  Hollenherg  Music  Company  (herein- 
after referred  to  as  the  company),  securing  a 
note  for  $2,976.70.  The  note  and  mortgage 
were  dated  December  19,  1911.  An  answer 
was  flled  denying  this  indebtedness,  and 
opening  up  the  transactions  between  the  par- 
ties, which  were  almost  infinite  in  their  num- 
ber and  variety,  and  extended  over  a  period 
of  five  years.  The  company  deals  in  mnsical 
instruments  and  accessories  of  all  kinds,  and 
Williams  was  a-  local  dealer  at  Stuttgart, 
Ark.  At  the  beginning  of  their  relations  the 
parties  entered  into  a  contract  in  writing  as 
follows: 

"Chicago,  lU.,  Aug.  24,  1900. 

"Hollenherg  Music  Company,  Chicago— Dear 
Sir :  I  will  take  from  you,  on  consignment, 
such  pianos  and  organs  as  you  may  deal  in, 
on  the  following  terms:  In  consideration  of 
having  an  agency  for  the  sale  of  such  instru- 
ments for  Stuttgart  and  vicinity. 

"First.  I  will  order  from  and  sell  exclusively 
for  you. 

"Second.  I  will  endeavor  to  sell  all  Instru- 
ments ordered  within  sixty  days  from  shipment, 
and  will  promptly  remit  to  you  cash  or  ap- 
proved customers'  contracts,  which  shall  always 
be  subject  to  your  approval,  with  security  on 
instrument  sold,  as  the  case  may  be,  said  con- 
tracts to  be  made  on  blanks  furnished  by  you. 
drawing  interest  at  the  rate  stated  thereon, 
the  average  time  not  to  exceed  six  months,  and 
payment  of  same  to  t>e  guaranteed  by  me  at  ma- 
turity. 

"Third.  In  consideration  of  your  crediting 
me  a  premium  of  2  per  cent,  a  month  for  each 
and  every  month  that  such  contract  averages 
under  six  months,  you  are  hereby  authorized  to 
charge  me  two  per  cent,  por  month  for  each  and 
every  month  that  such  contract  averages  over 
■ix  months  in  respect  to  time  of  payment. 

"Fourth.  In  case  of  contracts  for  payment  of 
purchase  price  of  instrument  falling  due  and 
remaining  unpaid,  I  agree  to  pay  same  in  cash 
or  promptly  repossess  the  Instrument  at  my 
expense  when  it  shall  be  charged  to  me  on 
consignment  at  an  invoice  price  equal  to  the 
balance  due  you  in  all  on  such  sale. 
"Kif tb.  All  instruments  taken  back  from  cus- 


tomers on  account  of  default  in  payments  on 

contracts,  or  for  other  cause,  and  of  new  or 
secondhand  instruments  taken  in  exchange  for 
or  in  part  payment  for  instruments  consigned 
to  me  oy  ^on,  are  to  be  regarded  the  same  as 
floods  consigned  to  me,  and  to  be  accounted  for 
m  the  same  manner. 

"Sixth.  I  will  keep  all  goods  in  my  hands  ful- 
ly insured  and  have  policies  payable  to  you  in 
case  of  loss, 

"Seventh.  I  will  pay  all  taxes  levied  on  such 
goods  as  you  maj;  consign  me,  while  the  same 
are  in  my  possession. 

"£!ighth.  My  consignment  aooonnt  shall  at  no 
time  exceed  $1.00aOO. 

"Ninth.  Instruments  remaining  in  my  hands 
longer  than  sixty  days  may  be  subject  to  your 
order,  and  bills  for  return  freights  and  all 
charges  shall  b«  paid  by  me. 

"Tenth.  All  goods  returned  to  you,  whether 
from  stock  in  my  hands  or  from  customers  for 
default  in  payment  on  contracts  sent  in  by  me, 
are  to  be  passed  to  my  credit,  at  90  per  cent, 
of  invoice  to  me  as  agent  (leas  return  freights), 
the  balance  10  per  cent,  being  deducted  for 
depreciation  and  shop  wear  of  goods,  and  If 
they  are  instruments  that  have  been  taken  in 
exchange  or  trade,  they  aro  to  be  credited  at 
their  fair  cash  value  (less  return  freights),  to 
be  determined  by  you. 

"Eleventh.  For  the  purpose  of  forminc  a 
basis  upon  which  my  compensation  is  to  be  fixed 
for  the  sale  of  said  instruments,  they  are  to 
be  invoiced  to  me  as  agent  at  the  prices  you 
have  given  me,  and  I  agree  that  my  compensa- 
tion and  commission  hereunder  shall  be  such 
sum  or  sums  as  I  may  sell  said  instruments  for 
in  excess  of  such  invoice  as  to  the  instruments 
respectively. 

'"Twelfth.  I  will  send  you  a  statement  the 
Ist  day  of  each  and  every  month  of  all  instm- 
ments  received  and  sold  and  remaining  on  hand 
unsold,  and  make  prompt  returns  as  fast  as 
sales  are  made. 

"Thirteenth.  It  is  expressly  understood  and 
agreed  between  the  parties  hereto  that  this  con- 
tract is  not  to  be  regarded  as  executed  until 
actually  accepted  by  you  at  your  office  in  Chi- 
cago, and  that  it  is  to  be  interpreted  as  made 
in  the  state  of  Illinois  according  to  the  laws 
thereof, 

"This  agency  may  be  terminated  at  any  time 
by  either  party,  and  an^  stock  which  I  may 
have  on  hand  will  be  subject  to  your  order,  con- 
ditions of  clause  10  to  apply. 

"Yours  respectfully,  B.  I*  Williams. 

"Witness:   W.  B.  Parsons. 

"Dear  Sir:  Tour  contract  or  proposal  as 
abovo,  we  accept. 

"Hollenherg   Music  Co., 

"B.  B.   Bartlett,   Secretary." 

The  answer  alleged  that  this  contract  was 
abrogated  and  an  oral  contract  entered  Into 
which  superseded  the  written  contract.  And 
it  was  further  alleged  In  the  answer  that  un- 
der the  oral  contract  Williams  became  en- 
titled to  a  discount  of  20  per  cent,  on  all 
goods  shipped  him,  and,  in  addition,  was  to 
receive  all  sums  in  excess  of' the  billing  price 
for  which  any  Instrument  was  sold,  and  that 
an  exclusive  agency  was  given  Williams  In 
Arkansas  county,  under  the  terms  of  which 
Williams  was  entitled  to  commissions  on  all 
sales  made  In  Arkansas  county,  whether 
made  by  himself  or  by  the  company.  The 
answer  alleged  the  method  of  doing  business 
between  the  parties  to  be  substantially  as 
follows:  Notes  were  taken  by  Williams  for 
the  Instruments  sold  by  him  on  a  credit,  and 
these  notes  were  made  payable  to  the  order 
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of  tbe  company,  and,  when  they  were  col- 
lected, Williams  was  given  credit  for  a  dis- 
count of  20  per  cent,  and  the  excess  over  the 
Inrolce  price,  and,  If  a  purchaser  of  an  in- 
strument made  default  In  his  payments,  and 
it  became  necessary  to  repossess  the  Instm- 
ment,  then  all  amounts  received  by  tbe  com- 
pany from  the  purchaser,  or  any  notes  or 
contracts  executed  by  the  purchaser,  should 
belong  to  Williams,  and  be  remitted  by  the 
company  to  him,  less  10  per  cent,  of  the  in- 
voice price  to  be  retained  by  the  company 
for  depreciation.  A  daim  was  made  for 
commissions  on  instruments  sold  by  the  com- 
pany Itself  to  purchasers  in  Arkansas  county. 
The  answer  admitted  the  execution  of  the 
note  and  mortgage,  but  denied  that  tbe  note 
evld^iced  any  sum  of  money  actually  due 
the  company.  The  answer  admits  the  exe- 
cution to  the  company  of  a  note  for  $500, 
dated  August  1,  1910,  and  on  July  26,  1910, 
of  eight  notes  aggregating  |2,072.70,  as  well 
as  the  note  and  mortgage  sued  on,  but  denies 
that  any  of  said  notes  were  executed  for  any 
indebtedness  due  by  Williams  to  the  com- 
pany. It  was  denied  that  there  had  ever 
been  any  settlement  or  accounting  between 
the  parties,  although  Williams  had  repeated- 
ly asked  the  company  for  an  itemized  state- 
ment of  the  account,  and  that  it  was  under- 
stood that  the  notes  were  executed  by  way 
of  additional  security  for  any  sum  due  the 
company,  to  enable  tbe  company  to  use  them 
as  collateral  in  its  own  business,  and  that  It 
was  agreed  that  the  account  should  be  final- 
ly made  out  and  settled,  and  that  the  amount 
then  ascertained  to  be  due  should  be  taken 
as  tbe  balance  due  on  the  notes.  If  any  sum 
was  then  found  to  be  due.  The  answer  ad- 
mitted that  the  eight  notes  aggregating  $2,- 
072.70  were  given  in  payment  of  the  pur- 
chase money  due  on  eight  pianos,  tbe  title  to 
all  of  which  was  retained  by  the  company, 
but  alleged  that  the  same  understanding  ex- 
isted in  regard  to  these  notes.  The  answer 
prayed  tliat  an  accounting  be  had  and  for 
judgment  for  any  sum  found  due  defendant. 

A  reply  was  filed  in  which  it  was  alleged 
that  Williams'  account  had  long  been  In  an 
unsatisfactory  condition  to  the  company; 
that,  after  extended  correspondence  and 
much  importunity,  the  account  was  finally 
and  fully  stated,  and  a  balance  struck,  and 
the  note  sued  on  was  executed  in  settlement 
of  this  balance^  and  tbe  mortgage  given  to 
secure  the  note.  It  was  also  alleged  that  at 
that  time  the  consignment  contract  of  August 
24,  1909,  set  out  above,  was  fully  abrogated, 
and  a  final  and  an  absolute  settlement  was 
had  between  the  parties  and  all  business  re- 
lations ceased.  It  was  alleged  that  prior 
notes  had  been  executed  for  sums  then  due, 
but  that  the  note  sued  on  was  intended  to  be 
and  did,  in  fact,,  represent  the  balance  due 
at  the  time  of  its  execution. 

The  record  Is  a  very  voluminous  one,  and 
an  innumerable  number  of  items  are  in  dis- 


pute. Bach  of  tbe  litigants  employed  an  ex- 
pert accountant  to  state  tbe  account,  and, 
generally  speaking,  each  stated  the  account 
in  accordance  with  the  contention  of  bis  em- 
ployer. This  results  from  the  acceptance  by 
the  accountant  as  correct  the  statements  of 
his  employer  as  showing  the  truth  concerning 
the  transactions  involved.  The  accountant 
employed  by  WiUlams,  however,  prepared 
three  statements  of  the  account  l%e  Orst 
showed  the  account  according  to  the  conten- 
tions of  tbe  company ;  the  second  statement 
showed  the  account  according  to  the  conten> 
tlon  of  Williams;  while  the  third  statement 
was  what  the  accountant  called  a  "reconcile- 
ment," which  showed  the  items  in  dispute. 
The  account  was  referred  to  a  master,  who 
sustained  in  all  material  respects  the  conten- 
tions of  Williams,  and  in  his  report  stated 
the  account  accordingly.  Exceptions  were 
filed  to  the  report  by  the  company  in  .general 
terms,  but  the  report  was  approved  as  filed. 
and.  In  accordance  with  its  flndinga,  a  Judg- 
ment was  rendered  in  favor  of  WllUams  for 
$226.58,  and  this  appeal  has  been  duly  prose- 
cuted. 

We  have  considered  carefully  the  Tarloos 
items  in  dispute ;  but  an  announcement  of  tbe 
basis  upon  which  we  have  restated  the  ac- 
count will  dispose  of  the  majority  of  them. 
It  appears  that,  when  the  note  and  mortgage 
were  executed,  the  company  was  endeavoring 
to  have  a  fall  and  final  settlement  of  the  ac- 
count, and  especially  of  all  items  of  debit 
thereon.  This  is  made  apparent  by  the  cor- 
respondence which  passed  between  tbe  par- 
ties, both  before  and  after  tbe  setUeoient 
was  made  which  the  note  evidenced.  Wil- 
liams alleged  in  his  answer,  and  testified, 
that  such  was  not  the  case,  and  that  the  note 
was  not  intended  to  evidence  any  definite 
sum  then  due,  but  that  the  note  and  mort- 
gage were  executed  as  additional  security  for 
any  sum  that  might  be  due  and  to  put  tbe 
account  in  sudi  shape  that  the  evidence  of 
It  could  be  used  by  the  company  as  collateral 
in  its  own  business,  and  that  it  was  under- 
stood at  all  times,  notwithstanding  the  exe- 
cution of  this  note  and  mortgage,  that  there 
was  yet  to  be  a  full  and  final  settlement  of 
all  transactions  between  the  parties.'  T%is 
is  the  principal  question  of  fact  in  tbe  case. 
and  the  court  sustained  the  contention  of 
Williams  and  ordered  the  account  audited  ' 
from  the  beginning  by  the  master  to  whom 
It  was  referred.  We  think  the  finding  of  the 
court  on  this  subject  was  contrary  to  tlie 
preponderance  of  the  evidence  to  the  extent 
that,  while  the  account  was  not  stated,  the 
note  was  Intended  to  evidence  the  balance 
due  on  tlie  items  taken  into  account  at  the 
time  of  Its  execution.  Other  notes  had  been 
executed  and  were  outstanding  at  the  time 
of  the  execution  of  the  note  sued  on.  Tliat 
note  was  not  used  as  collateral  by  the  com- 
pany, and  we  think  It  was  not  intended  for 
that  purpose.     The  corr^pondence  betweea 
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ttae  parties  appears  to  make  tt  4dear  that 
sucb  was  not  the  purpose  of  its  execution. 
This  note  roust  therefore  serve  as  the  basis 
for  the  statement  of  this  account  It  ap- 
pears, however,  that  the  character  of  the 
transactions  betweoi  the  parties  and  the 
state  of  their  account  was  such  that  a  fall 
and  final  settlement  could  not  then  be  had, 
and  that  It  was  within  the  contemplation  of 
the  iMirtles  that  Williams  would  subsequent- 
ly become  entitled  to  credits  wnlch  could  not 
then  be  given.  There  were  many  accounts 
Involved,  growing  out  of  the  method  of  doing 
business  employed  by  the  company.  Musical 
Instruments  were  consigned  to  Williams  at 
certain  Invoice  prices.  Williams  would  then 
sell  the  Instruments  on  the  Installment  plan, 
and  would  take  notes  for  the  purchase  mon- 
ey, which  were  made  payable  to  the  order  of 
the  company.  These  notes  would  be  for  an 
amount  In  excess  of  the  invoice  price,  and 
were  held  by  the  company  as  collateral  to  se- 
cure the  payment  of  the  invoice  price  of  the 
Instruments,  less  the  agent's  discount,  and 
while,  under  the  contract,  Williams  would 
have  been  entitled  to  any  particular  note 
after  an  amount  equaling  the  invoice  price 
of  the  Instrument  for  which  it  had  been  given 
was  paid,  the  practice  seems  to  have  been 
for  the  company  to  retain  all  these  notes  in 
its  possession  and  credit  Williams'  collateral 
account,  as  this  particular  account  was  call- 
ed. Similarly  equities  arose  between  the 
parties  over  instruments  whldj  were  not 
finally  paid  for,  and  which  were  taken  up  by 
the  company  under  the  contracts  of  sale 
which  permitted  It  so  to  do ;  the  title  to  the 
Instruments  having  been  reserved  to  secure 
the  payment  of  the  purchase  price.  All  such 
accounts  were  not  closed  at  the  time  of  the 
execution  of  the  note  sued  on.  In  addition, 
there  appears  also  to  have  been  a  running 
account,  which  covered  certain  expenses  In- 
curred hy  Williams  at  the  request  of  the 
company  on  account  of  certain  miscellaneous 
transactions  between  them. 

Williams  Insists  that  the  written  contract 
was  abrogated  some  time  during  the  year 
1009,  and  that  thereafter  he  became  an  ex- 
clusive agent  of  the  company  In  Arkansas 
county,  and,  as  such,  entitled  to  a  commis- 
sion on  all  merchandise  sold  In  Arkansas 
county,  whether  the  sales  were  made  by 
himself  or  by  the  company  direct  to  a  custo- 
mer without  his  knowledge  or  participation 
In  the  sale,  and  that  his  commissions  were 
increased  to  20  per  cent.  The  court  below 
found  the  fact  so  to  be.  But  we  think  this 
flnding  also  Is  contrary  to  the  preponder- 
ance of  the  evidence,  and  that  the  account 
should  be  stated  in  accordance  with  the 
terms  of  the  written  contract,  and  that  Wil- 
liams Is  entitled  to  the  commissions  there 
provided  for  only  on  the  sales  with  the  mak- 
ing of  whldi  he  was  connected.  The  deci- 
sion to  this  efTect  furnishes  the  basis  upon 
which  we  proceed  to  dispose  of  the  items 


in  coatrov&niy.  The  master  took,  as  the 
basis  of  his  r^ort,  the  statement  of  the  ac- 
count as  prepared  by  the  expert  accountant 
employed  by  the  company,  which  showed  a 
balance  of  $2,976.70,  which  Is  the  amount  of 
the  note,  and  made  64  separate  findings  of 
fact  on  dUTerent  Items  in  dlq>ute,  and,  as  a 
result  of  these  findings,  showed  a  balance 
due  Williams  of  $238.58.  An  additional 
credit  of  $12  allowed  the  company  reduced 
this  amount  to  the  sum  of  $226.58,  for  which 
sum  decree  was  rendered  in  favor  of  Wil- 
liams. This  report  Is  very  lengthy,  and 
summarizes  the  fitcts  upon  which  the  find- 
ings are  based.  It  is  apparent,  from  our 
view  of  the  testimony  as  stated  above,  that 
the  r^;>ort  was  based  upon  a  flnding  which 
we  have  concluded  is  contrary  to  the  prepon- 
derance of  the  evidence.  But  there  are  a 
large  number  of  items  which  are  not  disposed 
of  by  a  construction  of  the  contract,  and,  as 
to  these  items,  we  cannot  say  that  the  find- 
ing of  the  master  and  of  the  court  below  is 
contrary  to  the  preponderance  of  the  evi- 
dence. 

We  approve  the  following  credits  allowed 
Williams  by  the  master  and  the  court  below: 

Item  1,  credit  on  Appollo  for  repair..  .$  1.03 
Item    2,    charae   for    depreciation    on 

piano  No.  206338 67.60 

Item  3,  commiBsion  on  piano  at  10  per 
cent.  (Instead  of  20  per  cent.,  as  al- 
lowed by  the  master) 27.50 

Item  4,  piano  numbered  211071,  re- 
turned          252.00 

Item  5,  piano  60917.  returned 195.00 

Item  6,  organ  No.  330035,  repossessed  6.06 
Item  7,  credit  on  organ  No.  K.  O.  801  5.60 
Item  8,  organ  No.  321541,  repoBsessed       16.04 

Item  26,  credits  by  checks 311.86 

Item  27,  receipts:      * 

11—24—1909   ..$30.21 
2—23—1910   ..  20.00 

_  00.21 

Item  28,  goods  returned 46.26 

Item  29,  piano  and  music  rolls  return- 
ed         36.00 

Item  30,  goods  returned 60.80 

Item  31,  expenses  incurred  at  request 

of   company 12.00 

Item  33,  expenses  incurred  at  request 

of   company 6.50 

Item  34,  expenses  incurred  at  request 

of  compan;r 8.00 

Item  85,  credit  on  piano  189148,  reims- 

sesaed  44  32 

Item  36,  credit  on  piano  6ii62!!!!I!        41.'59 

Item  37,  credit  on  organ  337124 13.00 

Item  38,  credit  on  advertising  contract     100.00 

Item  43,  panels  returned 6.26 

Item  44,  credit  carpenter  roughing  pi- 
ano     •    20.00 

Item  45,  commissions  on  piano  62807, 

repossessed 8.60 

Item  47,   commissions  and  profits  on 

Berry    piano 70.00 

Item  49,  Wiggs  piano 105.65 

Item  50.  Wilson  piano  repossessed. . . .        66.80 
Item  53,  expenses  incurred   for  com- 
pany          8.00 

Item    54,    commissions 5.38 

Item  55,  freight 3.40 

Item  56,  commissions 20.00 

Item  65,  credit  on  piano  70676 12.00 


$1,613.24 

Against  the  note  sued  on  there  appear  to 

be  credits  amounting  to  $1,613.24;   but  the 
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master   found   that  the   following    diarges 
should  be  made  against  this  account: 

Item  G7,  organ  290020 $  36.00 

Item  58,  depreciation  on  piano  60917..  19.50 

Item  59,  panels  twice  credited 6.29 

Item  60,  error  in  depreciation  charge  on 

piano    50 

Item  61,  depreciation  on  organ  337173. .  7.20 
Item  62,  unreported  collection.  .$24.45 
Collection    and    inter- 
est     10.31 

34.76 

Iton  63,  collection  trom  Jake  Young. . .  53.75 

Item  64,  collection  from  Walters 12.80 

$170.76 
Other  credits  allowed  Williams  by  the 
master,  as  shown  in  his  report,  are  not  ap- 
proTed,  for  the  reason  that  we  do  not  think 
the  written  contract  was  abrogated,  and 
that  there  was  no  substitution  of  an  oral 
contract. 

The  net  credit  upon  the  note  Is  $1,442.48, 
which  leaves  a  balance  of  $1,634.22,  and  for 
that  sum  Judgment  will  be  rendered  In  favor 
of  the  company,  and  the  decree  will  be  re- 
vetfied,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  enter  a  decree  In 
favor  of  the  company  for  that  amount,  and 
to  order  the  foreclosure  of  the  deed  of  trust 


NIMNICH  T.  BANK  OF  CORNING. 

(No.  104.) 

(Supreme  Court  of  Arkansas.    Jan.  28,  1918.) 

1.  Bn-Ls  AND  Notes  «=»123(1)— Liabilitt  of 
Makes — Sionino  as  Officgb. 

That  bank  officials  knew  that  one  signing  a 
note  as  a  director  did  not  mean  to  be  individu- 
ally liable  is  not  a  defenw  in  an  action  by 
the  bank  on  the  note,  where  bank  officials  did 
nothing  to  mislead  the  maker. 

2.  Appeal  and  Ebrob  ®s>1033(5) — Habmless 
JlBBOB— In  stbuctionb. 

Appellant  cannot  complain  of  erroneous  in- 
structions which  favored  him. 
8.  Bills  and  Notes  €=>503— Evidence— Con- 
bidebation. 

Where  defendant  signed  note  to  induce  bank 
to  famish  money  to  a  company  during  a  cot- 
ton season,  and  at  the  end  of  the  season  the  ac- 
count was  balanced  by  crediting  the  note  on  the 
account  due  the  banl^  the  court  did  not  err  in 
excluding  an  itemized  account  extending  from 
a  period  long  prior  to  the  execution  of  the  note 
down  to  a  period  long  after  the  account  was 
closed  at  the  end  of  the  cotton  seastm. 

Appeal  from  Circuit  Court,  Clay  (bounty; 
R.  H.  Dudley,  Judge. 

Action  by  the  Bank  of  Corning  against 
Joseph  Nlmnlch.  Judgment  for  plaintiff,  and 
defendant  appeals.   Atfirmed. 

C.  T.  Bloodworth,  of  Coming,  for  appel- 
lant.   J.  N.  Moore,  of  C!omlng,  for  appellee. 

McCULIXXJH,  C.  J.  This  Is  an  action  Instl- 
tnted  In  the  circuit  court  of  Clay  county  by 
the  Bank  of  Coming  against  Nlmnlch  to  re- 
cover on  a  promissory  note  executed  by  the 
defendants  and  others  to  the  Bank  of  Corn- 
ing. The  note  in  suit  is  negotiable  in  form, 
and  was  signed  by  the  Farmers'  Union  Gin 


&  Wardiouse  Company,  by  Its  secretary  and 
treasurer,  and  by  defendant  and  seven  others, 
who  added  the  word  "Director"  at  the  end 
of  their  respective  signatures. 

The  principal  defense  offered  by  the  de- 
fendant is  tliat  he  did  not  bind  himself  In- 
dividually by  his  signature,  but  merely  signed 
as  one  of  the  directors  of  the  corporation, 
which  was  the  principal  on  the  note,  and  that 
he  incurred  no  liability  by  such  signature 
That  was  the  only  defense  originally  offered 
in  this  suit,  and  it  was  sustained  by  the  clr< 
vnit  court  on  the  first  trial,  but  on  appeal 
to  this  court  we  decided  that  the  face  of  the 
Instrument  showed  individual  liability  of  the 
persons  who  signed  same,  and  we  rer^raed 
the  Judgment  in  defendant's  favor  and  re- 
manded the  cause  for  a  new  trial.  In  the 
opinion  we  said  that  there  had  been  no  at- 
tempt  "to  plead  or  establish  any  fact  or  cir- 
cumstances, which  would  warrant  a  reforma- 
tion of  the  Instrument,  so  as  to  exclude  per- 
sonal liability  on  the  part  of  the  directors," 
but,  wpaa  the  suggestion  of  defendant's 
counsel  that  such  proof  might  be  adduced, 
we  remanded  the  cause  for  further  proceed- 
ings. 122  Ark.  316,  183  S.  W.  756,  Ann.  Caa. 
1017D,  666.  On  the  remand  of  the  cause  de- 
fendant amended  his  answer,  so  as  to  plead 
that  the  note  was  executed  to  the  plaintiff 
for  advances  of  money  to  be  made  by  the 
bank  to  the  Farmers'  Union  Gin  &  Warehouse 
Company  and  that  payments  made  thereon 
by  said  corporation  to  the  bank  had  been 
wrongfully  ai^uoprlated  to  the  extinguish- 
ment of  other  Indebtedness  to  the  bank. 
There  was  a  trial  in  the  circuit  court  which 
resulted  in  a  verdict  In  favor  of  the  plain- 
tiff, and  the  defendant  has  appealed. 

The  defendant  was  permitted  to  testify 
that  be  signed  the  note  as  director,  intending 
to  execute  it  solely  In  his  official  capacity, 
and  that  Polk,  the  president  of  the  bank,  ad- 
vised him  that  that  was  the  legal  effect  of  his 
signature ;  that  is  to  say,  that  by  the  signa- 
ture In  that  form  he  was  not  binding  himself 
individually.  Other  witnesses  introduced  by 
defendant  testified  the  same  with  respect  to 
the  signatures  of  defendant  and  others  who 
signed  the  note.  Polk  was  introduced  as  a 
witness  by  the  plaintiff,  and  he  denied  that 
there  was  any  such  understanding,  or  that 
be  told  the  defendant  or  either  of  the  other 
persons  who  signed  the  note  that  the  effect 
of  the  signature  waa  only  to  bind  the  cor- 
poration, and  not  to  bind  the  directors  in- 
dividually. Defendant  requested  the  court  to 
give  several  instructions  stating  the  law  as 
to  the  effect  of  the  liability  of  the  defendant, 
if  he  signed  the  Instrument  intending  only  to 
do  so  as  director,  and  that  this  was  done 
within  the  knowledge  of  the  offidala  of  the 
bank;  but  the  court  refused  to  give  those 
instructions,  but  formulated  and  gave  instruc- 
tions of  its  own,  which  fully  covered  the  law 
as  requested  in  defendant's  instroctions  <m 
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tbat  subject.  That  iasne  wae  fully  submitted 
to  the  Jury  upon  instructions  as  favorable  to 
the  defendant  as  he  could  ask.  In  fact,  the 
rulings  of  the  court  were  far  more  favorable 
to  defendant  than  he  was  entitled  to.  In 
the  first  place,  the  court  allowed  the  defend- 
ant to  introduce  parol  testimony  to  show  the 
real  lntentl<M)  of  the  parties  in  signing  the 
note ;  but  tbls  court  held,  In  Lawrence  Coun- 
ty Bank  v.  Arndt,  69  Ark.  406,  66  S.  W.  1052, 
tbat  such  testimony  was  incompetent.  This 
conrt  held,  however,  In  that  case,  that  where 
a  note  was  signed  in  that  manner,  and  the 
parties  were  induced  by  the  bank  officials  to 
sign  by  representations  that  that  form  of  sig- 
nature created  no  personal  liability,  a  court 
of  equity  would  reform  the  note  as  to  corre- 
spond with  the  intention  of  the  parties. 
There  was  no  effort  to  remove  this  cause  to 
the  chancery  court  for  the  purpose  of  reform- 
ing the  note,  but  the  defendant  submitted  to 
a  trial  where  proof  was  not  admissible  to 
vary  the  terms  of  the  written  Instrument. 

[1, 2]  The  Instructions  of  the  court  were  al- 
so more  favorable  to  appellant  than  be  was 
entitled  to,  in  telling  the  Jury  that  the  de- 
fense was  complete  If  the  president  of  the 
bank  knew  that  the  defendant  signed  the  note 
merely  as  director.  This  is  not  In  conformity 
with  the  rule  laid  down  by  this  court  in  the 
case  cited  above,  where  It  was  held  that  It 
was  necessary  in  order  even  to  invc^e  the 
equitable  aid  In  reformation  of  the  instru- 
ment to  show  tbat  the  form  of  signature  was 
adopted  up<»i  representations  of  the  officials 
of  the  bank,  and  in  reliance  upon  their  supe- 
rior knowltoge  upon  the  subject.  Lawrence 
County  Bank  v.  Arndt,  supra.  Those  errors 
were,  however,  in  defendant's  favor  and  he 
cannot  c(»nplain,  for  the  verdict  of  the  jury 
has  settled  that  Issue  against  him. 

[3]  It  Is  next  contended  that  the  court  erred 
in  refusing  to  allow  defendant  to  Introduce 
tbe  Itemized  account  of  the  Farmers'  Union 
Gin  &  Warehouse  Ckunpany  with  the  bank 
from  a  period  long  antedating  the  execution 
of  tbe  note.  The  note  was  dated  September 
27,  1911,  and  It  was  for  the  sum  of  $5,000. 
It  appears  from  the  evidence  adduced  that 
tbe  note  was  executed  In  order  to  induce  the 
bank  to  furnish  the  gin  company  money  with 
which  to  buy  cotton  during  the  cotton  season 
of  1911-12,  and  that  large  sums  were  ad- 
vanced. The  account  was  closed  at  what  was 
treated  as  the  end  of  the  cotton  season,  on 
January  8,  1912,  and  there  was  a  balance 
left,  which  was  the  amount  recovered  below, 
wltb  interest.  Defendant  sought  to  intro- 
duce the  itemized  account,  running  from  No- 
vember 8,  1910,  down  to  a  period  long  after 
tbe  account  was  dosed  at  the  end  of  the  cot- 
ton season ;  but  the  court  refused  to  permit 
tbe  account  to  be  read  to  the  jury,  exc^t 
firoR)  the  date  of  the  execution  of  the  note 
down  to  tbe  close  of  the  cotton  season,  when 
tbe  account  was  balanced  by  tbe  credit  of  the 


note  thereon.  We  fall  to  discover  tbe  ma- 
teriality of  the  account  prior  to  the  execu- 
tion of  the  note.  The  account,  as  permitted 
to  be  Introduced  by  the  conrt,  showed  a  large 
overdraft  at  the  time  tbe  note  was  executed, 
and  it  was  immaterial  what  the  condition  of 
the  account  was  from  time  to  time  prior  to 
that  date.  The  account  introduced  shows  in 
regular  course  the  dealings  with  the  bank  by 
deposits  and  checks,  and  its  correctness  is 
not  attacked  by  any  testimony  introduced  at 
tbe  trial  of  the  cause. 

There  are  many  other  assignments  of  error, 
which  we  deem  It  unnecessary  to  discuss. 
The  record  la,  we  And,  free  from  prejudicial 
error,  and  tbe  judgment  Is  therefore  affirmed. 


BENNETT  V.  BUCKEYE  COTTON  OIL  00. 

(No.  143.) 
(Supreme  Court  of  Arkansas.     Feb.  11,  1918.) 

1.  Appeai,  and  Ebbob  €=9927(7)  —  Review — 

DiBECTED    VEBDIOT. 

In  reviewing  the  propriety  of  a  directed  ver- 
dict, the  evidence  should  be'  considered  in 
the  light  most  favorable  to  tbe  unsuccessful  par- 
ty, as  the  jury  might  have  resolved  conflicts  in 
his  favor,  bad  the  matter  been  submitted  to 
them. 

2.  Masteb  and  Sebvant  «=3286(10)— Inju- 
bies  to  Sebvant— BviDENCB-nJuBT  Ques- 
tion. 

In  an  action  by  a  servant,  whose  duty  it 
was  to  oil  bearings  on  a  conveyor,  for  injuries 
received  when  he  stepped  into  the  hopper,  in 
which  cotton  seed  hulls  moved  by  the  conveyor 
were  thrown,  the  question  whether  tbe  master 
was  negligent  in  allowing  a  plank  on  the  top  of 
tbe  conveyor  to  become  or  remain  loose,  heid, 
under  the  evidence,  for  the  jury. 

3.  Mabtbb  and  Sebvant  «=»101,  102(8)— In- 
JUBiBS  to  Sebvant— Safe  Place— Deqbee 
ok  Cabx. 

Where  a  servant's  duty  was  to  oil  bearings 
on  a  conveyor,  which  moved  cotton  hulls  from 
a  hopper  to  defendant's  plant,  and  it  appeared 
that  the  servant,  when  injured,  was  walking 
on  the  top  of  the  conveyor  in  his  usual  man- 
ner, which  method  of  work  was  approved  by 
the  foreman,  the  defendant  master  owed  him  the 
duty  to  exercise  ordinary  care  to  make  the 
place  reasonably  safe. 

4.  Mabteb  and  Sebvant  «=289(16)— Inju- 
BiEs  to  Sebvant— Juby  Question. 

Whether  plaintiff,  whose  duty  it  was  to  oil 
bearings  on  a  conveyor,  was  guilty  of  negligence 
in  attempting  to  step  over  a  nopper,  into  which 
be  stepped,  held,  under  the  evidence,  for  the 
jury. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Quy  Folk,  Judge. 

Action  by  Lonnle  Bennett  against  the 
Buckeye  Cotton,  Oil  Company.  From  a 
judgment  for  defendant  on  directed  verdict, 
plaintiff  appeals.  Reversed  and  remanded 
for  new  triaL 

Geo.  W.  Hays  and  Ben  D.  Brickbouse,  both 
of  Little  Rock,  for  appellant.  Cockrill  & 
Armistead,  of  Little  Rock,  for  appellee. 

McCULLOCH,  C.  J.  Appellant  Instituted 
this  action  against  appellee  to  recover  dam- 
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ages  on  account  of  personal  Injuries  receiv- 
ed wbile  working  in  the  latter's  service.  On 
tbe  trial  of  tbe  cause  before  a  Jury  the  court 
gave  a  peremptory  Instruction  In  favor  of 
appellee,  and  the  only  question  presented  on 
this  appeal  la  whether  or  not  there  was  suffi- 
cient evidence  to  warrant  a  submission  of  tbe 
issues  to  the  Jury. 

Ai)pellee  operates  a  cotton  oU  mill  near 
the  city  of  Little  Rock,  and  In  connection 
therewith  also  operates  a  plant  for  produc- 
ing animal  food&tufCs  by  mixing  cotton  seed 
bulls  with  other  products.  Appellant  was 
working  In  Its  employ  at  this  plant,  and  was 
engaged  In  oUing  the  bearings  of  a  spiral  con- 
veyor, used  to  convey  the  hulls  from  freight 
cars  to  tbe  plant.  The  spiral  conveyor  rod  was 
inclosed  in  a  wooden  box  16  inches  square, 
outside  measurement,  and  there  was  a  hopper 
at  the  end  of  the  conveyor,  next  to  the  car 
door,  into  wliiCh  tbe  bulls  were  thrown  from 
the  car.  Tbe  men  engaged  in  unloading  the 
cars  forked  the  hulls  into  tbe  hopper,  where 
they  were  taken  by  the  conveyor  and  carried 
through  the  box  into  the  buUhouse,  k  dis- 
tance of  something  over  60  feet.  Tbe  con- 
veyor rod  was  supported  by  metal  bangers 
about  10  feet  apart,  and  tbe  banger  at  the 
end  of  tbe  conveyor  was  between  tbe  hopper 
and  the  car  door.  Tbe  conveyor  was  5  feet 
8  inches  above  the  ground,  and  was  supported 
by  wooden  props  or  legs.  Appellant's  method 
of  operating  his  work  was  to  dimb  upon  the 
conveyor  box  at  the  end  next  to  tbe  bull- 
house  and  walk  along  tbe  box,  oUlng  the 
bearings  as  he  went  along.  He  carried  a 
small  wire  in  his  hand,  with  which  he  clean- 
ed out  the  lint  and  bulls  from  the  oiling 
holes.  He  was  endeavoring  to  step  over  tbe 
hopper  to  reach  tbe  oil  hole  at  tbe  last 
banger,  when  he  fell  into  tbe  hopper  and  his 
foot  was  crushed. 

Hia  contention  is  that,  as  he  made  the 
Bt^  over  the  hopper,  a  piece  of  plank,  con> 
stltutlng  a  part  of  tbe  cover  of  the  conveyor 
box  was  loose,  and  turned  under  his-  foot,  and 
caused  him  to  step  Into  the  hopper.  Tbe  con- 
tention of  appellee  is,  as  shown  by  the  testi- 
mony of  the  witnesses  which  were  Introduced, 
that  appellant  took  hold  of  the  sides  of  tbe 
bopi>er  and  was  attempting  to  swing  himself 
over  it,  when  he  stepped  into  tbe  hopper.  It 
is  also  the  contention  of  appellee  that  appel- 
lant was  not  doing  bis  work  In  the  proper 
manner.  In  that  he  should  have  walked  along 
by  tbe  side  of  the  conveyor  box,  where  he 
could  reach  the  oiling  holes  from  the  ground, 
and  that  when  be  came  to  tbe  last  hanger  he 
should  have  reached  It  by  stepping  upon  a 
ladder,  which  was  constructed  as  a  part  of 
the  framework  of  the  hopper,  and  that  It 
was  unnecessary  for  him  to  get  on  top  of 
the  conveyor  box,  or  to  attempt  to  step  over 
the  hopper.  Appellee  introduced  witnesses 
in  support  of  this  theory,  and  also  exhibited 
photographs  purporting  to  show  the  structure 
as  It  existed  at  the  time  the  injury  occurred. 


Those  idiotograpbs  show  tbe  ladder  in  place 
on  the  side  of  the  hopper,  as  contended  by 
appellee.  There  was  also  testimony  to  the 
effect  that  appellant  was  expressly  forbidden 
to  get  on  top  of  the  conveyor  box,  and  that 
notices  posted  about  tbe  premises  gave  warn- 
ing not  to  do  sa  On  the  other  band,  appel- 
lant testified  tbat  there  were  no  notices 
posted  about  the  premlaea  warning  against 
getting  upon  tbe  conveyor  box,  and  tbat  be 
had  always  performed  his  work  of  oiling  tlie 
qonveyor  bearings'  by  walking  along  tbe 
top  of  the  box,  and  that  this  was  done  under 
the  supervision  and  frequently  in  the  pres- 
ence of  tbe  foreman,  who  observed  him  do- 
ing the  work.  Appellant  had  been  working 
for  tbe  company  about  eight  months,  and 
this  conveyor  had  been  in  operation  there 
for  three  months  up  to  tbe  time  of  the  injury. 
Appellant  denied  that  he  undertook  to  swing 
himself  across  tbe  top  of  the  hopper,  but 
stated  that  It  was  necessary,  in  order  to 
reach  the  last  hanger,  for  him  to  step  over 
the  hopper,  and  that  the  loose  plank  on  top 
of  the  conveyor  box,  next  to  the  hopper,  turn- 
ed under  bis  foot  and  caused  him  to  step  in- 
to the  hopper.  He  also  denied  tbat  there 
was  any  ladder  there  at  tbe  time  of  Iiis 
Injury  and  stated  iwsitively  that  the  photo- 
graphs were  Incorrect  in  showing  the  pres- 
ence of  a  ladder. 

[1,2]  There  was,  therefore,  a  sharp  con- 
flict in  tbe  testimony  as  to  the  manner  in 
which  appellant  received  bis  injuries,  and  in 
testing  the  correctness  of  the  oomt's  ruling 
in  giving  a  peremptory  instruction  we  most 
accept  the  testimony  in  the  Ught  most  ta- 
vorable  to  appelant' s  contention.  In  other 
words,  we  must  assume  that  the  Jury  wonld 
have  accepted  appellant's  version  of  the  mat- 
ter, and,  if  It  was  sufficient  to  support  a 
verdict  in  his  favor,  the  cause  should  tiave 
been  submitted  to  tbe  Jury.  Appellant's  tes- 
timony Is  positive  to  the  effect  that  his  in- 
Jury  was  caused  by  a  defect  in  the  covering 
of  tbe  conveyor  box,  In  that  there  was  a 
loose  blank  next  to  the  hopper,  and  that  this 
plank  turned  under  bis  foot  and  precipitated 
him  into  the  hopper,  which  brought  his  foot 
in  contact  with  the  spiral  conveyor.  If 
there  was  a  loose  plank  there,  as  contended 
by  appellant,  it  constituted  a  defect  in  the 
covering  of  the  conveyor  box,  and  the  jury 
might  have  found  that  it  constituted  n^(Il- 
gence  on  the  part  of  aiH>ellee  in  f&Ulng  to 
discover  that  defect  and  repair  it.  The  box 
was  comparatively  new  and  generally  In  good 
condition;  but  tbe  fact  that  It  was  shown 
tbat  tbe  plank  which  turned  under  appel- 
lant's foot  was  loose  at  tbe  time,  If  the  jury 
found  that  to  be  true,  was  sufficient  to  show 
that  the  defect  was  one  which  might  have 
been  discovered  upon  a  reasonably  dUigent  in- 
Bi)ectlon.  In  other  words,  if  that  particular 
plank  had  not  been  nailed  down  at  all,  as  is 
Indicated  by  the  testimony  adduced  by  appel- 
lant, then  tbe  Jury  might  have  found  it  to 
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have  been  a  (UscoTerable  defect,  and  tbat  It 
constituted  negligence  on  the  part  of  the  em- 
ployer to  fall  to  dlKover  the  detect  and  re- 
pair it  St  L.,  I.  M.  &  8.  (By.  Oo.  7.  An- 
drews, T9  Ark.  437,  96  S.  W.  183;  St  L.,  L 
IC  &  &  By.  Ga  V.  Webeter,  99  Ark.  266,  137 
S.  W.  UOS,  1199,  Ann.  Cas.  1913B,  141; 
St  L.,  L  M.  ft  S.  jRy.  Co.  V.  Ingram,  124  Ark. 
298.  187  S.  W.  4^ 

[S]  If,  as  contended  by  api)ellant,  he  was 
doing  the  work  In  the  method  he  had  usually 
performed  It  with  the  approval  of  Us  fore- 
man, then  appellee  owed  him  the  duty  to  ex- 
ercise ordinary  care  to  make  the  place  rea- 
sonably cafe. 

(4]  These  are  questions  whldi,  onder  the 
testlmmiy,  should  have  been  submitted  to 
the  Jury,  and  It  was  also  within  the  province 
of  the  Jury  to  determine  whether  or  not  ap- 
pellant was  guilty  of  negligence  In  attempt- 
ing to  pass  over  the  hopper  to  get  to  the 
last  hanger.  He  testified  that  he  could  not 
reach  the  hanger  any  other  way,  as  there  was 
no  ladder  there,  and  that  barriers  placed  on 
the  side  of  the  hopper,  extending  into  the 
door  of  the  car,  prevented  him  from  reaching 
the  oil  hole  at  this  hanger  from  the  ground. 

We  are  of  the  opinion,  therefore,  that  the 
tflal  court  erred  in  taking  the  case  from  the 
Jury. 

Reversed  and  remanded  for  a  new  trial. 


PAYMTER  V.  LITTIiEFIELD  et  aL 
(No.  132.) 

(Supreme  Court  of  Arkansas.    Feb.  4,  1918.) 

1.  £}xcHANac  or  Fbofebty  «s33(1)— Fraud— 
Reitxbation  or  Refbesenxationb. 

Where  plaintiff  after  exchange  of  land  re- 
iterated false  representations  as  to  land  trans- 
ferred to  defendants  and  renewed  his  promises 
to  perform,  he  is  in  no  position  to  complain 
that  defendant  continued  to  rely  upon  the  rep- 
resentations. 

2.  Canceixation  or  Inbtbuments  ®s»34(1) — 

BXCHANOX  or  PaOPEETT  iS='3(1)— JElATinCA- 
TION. 

Where  plaintiff  by  false  repreoentations  in- 
duced defendant  to  exchange  lands,  and  he  re- 
iterated them  after  exchange,  tbat  defendant 
sold  certain  timber  on  the  land  received  and 
made  no  request  for  rescission  for  over  a  year 
until  suit  to  foreclose  a  mortgage  on  the  land 
received  would  not  constitute  ratification  or 
such  delay  as  to  make  it  inequitable  to  cancel 
note  and  mortgage  and  award  judgment  to  de- 
fendant for  the  difference  in  the  value  of  the 
properties  traded. 

Appeal  from  Scott  Chancery  Court;  W.  A. 
Falconer,  Chancellor. 

Suit  by  A.  J.  Paynter  against  C.  G.  Llttle- 
fleld  and  others.  From  the  decree  rendered, 
plaintiff  appeala    Affirmed. 

A.  O.  Leming,  of  Waldion,  and  Hon  & 
Woods,  of  Ft  Smith,  for  appellant.  Bates  & 
Duncan,  of  Waldron,  and  Carmlchael,  Brooks 
&  Rector,  of  Little  Rock,  for  appellees. 


SMITH,  J.  The  nature  of  this  suit  ap- 
pears from  the  findings  of  fact  made  by  the 
court  below,  from  which  we  take  the  follow- 
ing recitals:  On  and  previous  to  August  23, 
1916,  C.  G.  Uttlefleld  and  V.  V.  Utttefleld, 
his  wife,  were  the  owners  of  a  farm  of  280 
acres  in  Cloud  co:anty,  Kan.,  of  which  200 
acres  were  In  cultivation,  and  the  balance 
in  pasture,  and  the  land  was  highly  im- 
proved. It  was  at  that  time,  however,  in- 
cumbered with  a  first  mortgage  for  |5,000 
and  a  second  mortgage  for  |3,600,  which  em- 
braced also  a  number  of  head  of  live  stock 
and  the  farm  implemoits  on  the  place. 
About  this  time  Uttlefield  was  advised  by 
bis  physician,  on  account  of  his  health,  to 
seek  a  milder  climate,  and  he  accordingly 
listed  the  farm  for  sale  with  one  Houser,  a 
real  estate  agent  at  Concordia,  Kan.  At  this 
time  A.  J.  Paynter,  who  was  an  experienced 
land  trader,  owned  a  tract  of  land  In  Scott 
county.  Ark.,  containing  044  acres.  These 
were  "cut-over"  lands,  and  almost  wholly 
unfit  for  cultivation,  and  possessed  but  little 
value,  or  no  marketable  value  when  denuded 
of  their  merchantable  timber.  Paynter  had 
owned  these  lands  for  some  time,  and  was 
familiar  with  their  character,  location,  and 
value.  On  the  date  first  mentioned  above  a 
suit  was  pending  against  Paynter  in  which 
damages  were  claimed  in  the  sum  of  $1,270, 
and  these  lands  had  been  attadied  and  a  lis 
pendens  notice  had  been  filed  In  said  suit,  of 
all  of  which  facts  Paynter  was  at  the  time 
fully  advised.  About  this  time  Paynter  drove 
to  the  home  of  Llttlefleld,  a  distance  of  nine 
miles  from  the  nearest  railroad,  and,  upon 
learning  that  Llttlefleld  was  a  member  of 
the  Independent  Order  of  Odd  Fellows,  in- 
troduced himself  as  a  member  of  said  order, 
and  represented  to  Llttlefleld  that  he  owned 
four  quarter  sections  of  land  in  Scott  coun- 
ty. Ark.,  covered  with  virgin  pine  timber, 
wbidb  had  been  cruised  by  an  expert  timber 
estimator  and  was  estimated  to  have  from 
2,600,000  to  3,000,000  feet  of  merchantable 
pine  timber  thereon,  which  he  would  sell, 
and  had  contracted  to  sell,  within  60  days, 
at  $2.60  per  1,000  feet;  tbat  there  was  a 
good  house  on  the  land,  and  fine  springs  of 
water,  and  about  40  acres  in  cultivation  on 
each  quarter  section ;  and  that  the  land  was 
worth  at  least  $20  cash  per  acre,  and  was 
situated  within  9  miles  of  Waldron,  the  coun- 
ty seat  Neither  Llttlefleld  nor  his  wife  had 
even  been  in  Scott  county,  Ark.,  and  knew 
nothing  whatever  about  the  land,  or  its  val- 
ue, and  they  relied  wholly  on  the  warranties 
and  representations  of  Paynter,  .which  were, 
in  fact  wlllfuUy  and  knowingly  false  and 
were  made  with  the  Intention  to  defraud, 
and,  by  reason  thereof,  the  Llttleflelds  were 
induced  on  said  date  to  enter  into  a  written 
contract  with  Paynter  for  the  exchange  of 
lands.  By  the  terms  of  this  contract,  and  as 
a  part  of  the  consideration  therefor,  Paynter 
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guaranteed  that  the  Arkansas  lands  would 
easily  carry  a  loan  of  $4,000  without  the 
merchantable  timber  thereon,  and  Paynter 
agreed  to  procure  a  loan  of  that  amount,  due 
five  years  after  date,  and  to  discharge  the 
second  mortgage  on  the  Kansas  lands,  and 
caused  the  Littleflelds  to  execute  sudi  a 
mortgage  In  blank. 

The  agent,  Houser,  at  the  Instance  of 
Paynter,  went  to  Kansas  City  for  the  pui^ 
pose  of  selling  this  mortgage,  but  failed  to 
find  a  purchaser  therefor,  whereupon  Payn- 
ter inserted  his  own  name  as  mortgagee. 
Paynter  then  procured  the  satisfaction  of 
this  second  mortgage  by  executing  his  own 
second  mortgage  on  the  Kansas  land  for  $2,- 
000,  and  by  collecting  )f700  advance  rent  on 
the  land,  and  by  himself  advancing  $1300, 
making  the  total  of  $4,000  the  amount  nam- 
ed In  the  mortgage  which  the  Littleflelds  had 
executed  In  blank,  and  in  which  Paynter  in- 
serted his  own  name  as  mortgagee.  By  this 
transaction  the  Kansas  lands,  which  the 
court  found  to  be  of  the  value  of  $16,600, 
were  cleared  of  all  incumbrances,  except  the 
$6,000  mortgage  executed  by  the  Littleflelds, 
and  the  $2,000  mortgage  executed  by  Payn- 
ter. The  court  found  that  at  that  time  the 
Arkansas  lands,  free  of  all  incumbrances, 
were  worth  not  to  exceed  $1,600,  and  by  this 
transaction  Paynter  had  secured  an  equity  in 
the  Kansas  lands  worth  $7;800,  and,  in  ad- 
dition, had  a  mortgage  on  the  Arkansas  land 
for  $4,000. 

The  evidence  upon  wblCh  these  findings 
were  made  is  in  irreconcilable  conflict.  Ao- 
cording  to  Paynter  and  the  testimony  intro- 
duced in  his  behalf,  the  parties  dealt  with 
each  other  at  arm's  length  and  each  relied 
upon  his  own  investigation  and  Judgmentt 
and  no  fraudulent  representations  whatever 
were  made.  But  from  the  correspondence 
between  the  parties,  and  other  testimony 
which  appears  In  the  record,  the  court  below 
found  that  Paynter  had,  by  dealing  with 
Uttlefleld  as  an  Old  Fellow,  gained  his  con- 
fidence and  lulled  him  Into  a  sense  of  securi- 
ty, which  prevented  him  from  making  the  in- 
vestigation which  would  have  revealed  the 
utter  falsity  of  the  representations  which 
were  made  in  regard  to  the  Arkansas  lands. 
The  testimony  appears  to  fully  warrant  the 
findings  of  the  court  set  out  above. 

It  further  appears  that  shortly  after  the 
exchange  of  the  properties  as  set  out  above 
Paynter  conveyed  the  Kansas  lands  to  an  in- 
nocent purdiaser,  and  thereby  put  it  beyond 
the  power  of  the  law  to  rescind  the  fraudu- 
lent sale  and  restore  the  status  quo. 

The  mortgage  on  the  Arkansas  lands  ma- 
tured, but  the  indebtedness  there  secured 
was  not  paid;  whereupon  this  suit  waa 
brought  as  a  proceeding  to  f<»-eclose  that 


mortgage.  By  answer  and  cross-complaint 
the  invalidity  of  this  mortgage  was  alleged, 
and  there  was  a  prayer  for  its  cancelation, 
and  for  general  relief  against  the  fraudu- 
lent conduct  of  Paynter.  In  oppositliHi  to 
the  granting  of  thta  relief,  Paynter,  in  a  re- 
ply to  the  crosa-complalnt,  iilleged  a  ratifica- 
tion of  the  sale  of  the  land  by  the  conduct  of 
Llttlefleld  subsequent  to  the  execution  of  the 
deeds  and  this  mortgage.  The  conduct  of 
LitUefield  which  is  said  to  constitute  a  rati- 
fication of  the  exchange  of  lands  consisted  in 
the  sale  in  1916  of  the  pine  timber  on  one  of 
the  quarter  sections  for  $22S,  and  the  execu- 
tion of  an  option  for  the  timber  on  another 
quarter  section  for  the  same  amount  of  mon- 
ey, and  also  in  the  fact  that  no  request  for 
rescission  was  made  until  the  foreclosure 
proceedings  were  commenced.  It  was  shown 
by  the  Littleflelds,  however,  that  tbe  suit  in 
which  the  Arkansas  land  was  attached  had 
never  been  settled,  and  the  lis  pendens  notice 
was  still  in  force  when  the  foreclosure  pro- 
ceeding was  commenced  on  October  2,  1916. 
A  letter  to  Llttlefleld  from  Paynter  asserted 
bis  expectation  of  a  favorable  termination  of 
the  pending  Utlgation  by  May,  1916,  and  in 
this  letter  he  reiterated  bis  purpose  and  de- 
sire "to  do  what  I  agreed  to,"  and  in  the  let- 
ter he  repeated  his  statement  that  he  had  a 
contract  for  the  sale  of  the  timber  at  a  price 
of  $2.50  per  thousand,  based  ui)on  an  esti- 
mate of  from  2,500,000  to  3,000,000  feet ;  and 
In  February,  1916,  he  deposited  the  mortgage 
with  a  bank  in  Concordia,  Kan.,  as  a  pledge 
that  he  would  clear  the  title  to  the  land  by 
June,  1916. 

[1,2]  In  view  of  the  reiteration  of  these 
statements,  which  the  court  found  to  be 
false,  and  of  the  renewed  promises  to  per- 
form, Paynter  is  In  no  position  to  complain 
that  Llttlefleld  continued  to  rely  upon  the 
representations  made  to  him.  A  recent  and 
similar  case  la  that  of  Cady  v.  Rainwater, 
106  S.  W.  125,  where  other  cases  on  the  sub- 
ject are  cited.  There  the  right  of  rescission 
was  awarded  after  a  longer  delay  than  has 
occurred  here,  and  we  there  said  that  tbe 
right  of  rescission  would  not  be  dented  one 
who  was  shown  to  be  entitled  thereto  wh«« 
reasonable  diligence,  under  the  circumstances 
of  the  case,  had  been  exercised  in  asking 
that  relief.  We  think  there  has  been  no 
such  delay  or  ratiflcatlon  here  as  makes  it 
inequitable  to  grant  Llttlefleld  the  relief 
which  was  decreed  him.  This  relief  consist- 
ed In  canceling  the  note  and  mortgage  sued 
on  and  in  finding  the  difference  in  value  be- 
tween the  properties  traded  and  in  awarding 
judgment  for  that  amount,  less  certain  cred- 
its to  which  Paynter  was  shown  to  be  enti- 
tled. 

Decree  affirmed. 
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NIVEN   T.   EOAD   IMPROVEMENT   DIST. 

NO.  14  OF  JEFFERSON  COUNTY 

et  al.    (No.  126.) 

(Supreme  Coart  of  Arkansaa.     Feb.  4,  1818.) 

1.  Statutes  Cs>286— ENAOnotNT— Eyidchcx. 

Under  Const  art.  5,  i  11,  requiring  each 
huuse  of  the  General  Assembly  to  keep  and 
publish  a  journal  of  its  proceeidinga,  and  sec- 
tiou  21,  providing  that  no  bill  shall  become  a 
law,  unless  on  its  final  passage  the  vote  be  taken 
by  yeas  and  nays,  and  the  names  of  the  jpersons 
voting  for  or  against  it  entered. on  the  journal, 
the  journal  entry  is  made  the  sole  evidence  oi 
the  proceedings. 

2.  Statutsb  «=s>19  —  Enaotmknt  —  Ertbt  of 
Yeas  and  Nats— "Journal." 

Const  art  4,  g§  11,  21,  requiring  each  house 
of  the  General  Assembly  to  keep  a  journal  and 
enter  the  yeas  and  nays  therein  on  the  final  pas- 
sage of  a  bill,  uses  the  term  "journal'*  in  its 
ordinary  senne  to  mean  a  permanent  record, 
and  the  daily  minutes  kept  by  the  secretary  of 
the  Senate,  or  the  journal  clerk  from  which  the 
permanent  record  is  finally  made  up,  does  not 
constitute  a  part  of  the  journal,  and  the  entry 
therein  of  tne  final  vote  is  not  sufficient, 
though  Kirby's  Dig.  $  3738,  requires  the  daily 
proceedings  to  be  signed  and  attested  and  filed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jour- 
nal.] 

3.  Evidence  «=»33— Judigiaz,  Notice— Ijjg- 
islative  Pbockedinos. 

The  court  judicially  knows  that  Const,  art. 
5,  H  11,  21,  have  been  regularly  complied  with 
by  each  house  of  the  General  Assembly  in  the 
past  by  keeping  a  permanent  record. 

Appeal  from  Jefferson  ChaAOery  Court; 
Jna  M.  Elliott,  Chancellor.         t 

Action  by  J.  D.  Niven  against  Road  Im- 
provement District  No.  14  of  Jefferson  Coun- 
ty and  others.  From  a  Judgment  difimisslng 
the  complaint,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Howell  &  Alexander,  of  Pine  Bluff,  for 
appellant  Caldwell  &  Trlplett.  of  Pine 
Bluff,  tor  appellees. 

McCULLOCH,  C.  J.  In  this  case  there  Is 
an  attack  upon  the  validity  of  an  Improve-, 
ment  district  on  the  ground  that  the  qtedal 
statute  creating  the  district^  was  not  enact- 
ed by  the  G^ieral  Assembly  in  the  manner 
prescribed  by  the  Constitution,  In  that  on 
the  final  passage  of  the  bill  in  tUb  Senate 
the  vote  was  not  taken  by  yeas  and  nays 
and  the  names  of  those  voting  for  or  against 
tbe  measure  entered  on  the  joumaL  The 
ConstitutlcHi  provides  that; 

"No  bill  shall  become  a  law  unless  on  its 
final  passage  the  vote  be  taken  bv  yeas  and 
nays,  the  names  of  the  persons  voting  for  and 
against  the  same  be  entered  on  the  journal,  and 
a  majority  of  each  house  be  recorded  thereon 
as  voting  in  its  favor."    Article  5,  i  21. 

In  another  section  of  the  same  article  (sec- 
tion 11)  it  is  provided  that  eadii  bouse  "shall 
ke^  a  Journal  of  its  proceedings;  and  from 
time  to  time  publish  the  same."  It  has  been 
repeatedly  decided  by  this  court  that  tbe 
constitDtioDal  provision  quoted  above  Is  man- 
datory, and  that  the  omission  on  the  part 


of  tbe  lawmakers  to  comi^  with  the  same 
is  fatal  to  the  validity  of  a  statute  Yln- 
sant  T.  Knoz,-27  Ark.  278 ;  Smithee  v.  Garth, 
33  Ark.  17.  In  Smithee  v.  Garth,  supra, 
the  court,  in  construing  an  Identical  provi- 
sion of  the  Constitution  of  1868,  said: 

"But  whatever  may  have  been  the  circnm- 
stances  attending  tbe  supposed  passage  of  the 
bill,  it  becomes  our  duty  to  hold  the  legislative 
department  to  a  strict  compliance  with  a  man- 
datory provision  of  the  Constitution,  which  in 
every  case  -on  the  final  passage  of  a  bill,  re- 
quires that  the  vote  be  taken  by  yeas  and  nays, 
and  entered  upon  the  journal.  Manifestly  the 
object  of  recording  the  yeas  and  nays  is  not  to 
show  that  a  quorum  of  the  members  of  the 
House  is  present,  or  that  a  majority  votes  for 
the  bill.  The  journal  may  show  that  there  was 
a  call  of  the  House  before  the  final  vote  on  the 
passage  of  a  bill  was  taken  and  that  a  quorum 
was  present,  and  indeed  all  the  members  pres- 
ent, and  the  journal  may  also  state  that  a  ma- 
jority voted  for  the  bill ;  yet  if  the  yeas  and 
nays  be  not  entered  on  the  journal,  the  re- 
quirement of  the  Constitution  is  not  complied 
with,  and  the  bill  does  not  become  a  law.  The 
Constitution  says  the  yeas  and  nays  shall  be 
entered  on  tbe  journal ;  and  we  have  no  right 
to  say  that  this  need  not  be  done,  or  tbat  half 
compliance  is  sufiicient  It  is  not  sufficient  to 
enter  the  yeas  and  omit  the  nays,  nor  to  enter 
the  nays  and  omit  the  yeas,  and  in  all  cases 
the  names  of  those  voting  in  the  affirmative  and 
negative  must  necessarily  be  entered  on  the 
journal." 

[1]  It  will  be  observed  that  the  constitu- 
tional requirement  is  not  merely  that  the 
yeas  and  nays  shall  be  taken  on  tbe  final 
passage  of  the  bill',  but  it  Is  also  required 
that  the  same  be  "entered  on  the  Journal," 
thus  making  the  Journal  entry  the  sole  evi- 
dence of  the  proceedings.  But  tbe  particu- 
lar controversy  in  this  case  arises  over  the 
question  as  to  what  constitutes  the  Journal, 
and  whether  tbe  Journal  proper  may  be  sup- 
plemented by  other  records  in  order  to  show 
that  the  yea  and  nay  vote  was  taken  on  the 
final  passage  of  tbe  bill. 

It  appears  from  the  testimony  of  the  sec- 
retary of  the  Senate  tbat  written  minutes  or 
memoranda  of  the  daily  proceedings  were 
taken  by  him  and  his  assistants.  The  Jour- 
nal clerk  also  kept  minutes  from  which  tbe 
permanent  Journal  was  made  up.  The  secre- 
tary himself  kept  minutes  of  the  votes  by 
yeas  and  nays  on  tbe  final  passage  of  bills, 
and  he  kept  this  on  the  regular  printed  roll 
call  slips  containing  the  names  of  the  mem- 
bers checked  off  so  as  to  Indicate  the  vote  of 
each  on  the  passage  of  the  bill,  and  that 
when  the  vote  was  completed  be  handed  this 
roll  call  list  to  the  Journal  clerk,  who  attach- 
ed it  to  his  minutes.  The  minutes  of  the 
Journal  clerk  showed  tbe  vote  oa  the  final 
passage  of  tbe  bill,  and  the  yea  and  nay 
vote,  but  the  minutes  of  the  secretary  of 
the  Senate  showed  only  tbat  the  bill  liad 
been  passed,  without  giving  tbe  vote  by  yeas 
and  nays.  The  minutes  kept  by  the  secre- 
tary of  the  Senate  were  filed  with  the  secre- 
tary of  state  and  are  on  file  there  now,  but 
i  they  are  not  authenticated  either  by  the  cer- 
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tiflcate  of  the  secretary  of  the  Senate  or  the 
presiding  officer.  The  minutes  kept  by  the 
journal  clerk  have  not  been  'preserved.  It 
is  conceded  that  the  Journal  book  now  on  file 
with  the  secretary  of  state  does  not  show 
the  final  passage  of  this  bUl,  but  the  wit- 
nesses testify  that  the  dally  minutes  of  the 
Journal  clerk  from  which  the  Journals  were 
finally  made  up  did  contain  the  printed  slip 
showing  the  roll  call  on  the  vote  on  the  Unal 
passage  of  this  bllL  The  secretary  of  the 
Senate  testified  that  he  also  made  up  the 
manuscript  for  the  printed  Journals,  now  in 
the  hands  of  the  printer,  and  that  the  final 
passage  of  the  bill,  and  the  record  of  the 
yea  and  nay  vote  thereon,  was  shown.  There 
Is  therefore  no  record  in  the  office  of  the 
secretary  of  state  containing  an  entry  of  the 
yeas  and  nays  on  the  final  passage  of  this 
biU. 

[2,  >]  It  Is  contended  that  the  original 
minutes  or  memoranda  kept  by  the  Journal 
derk  ou^^t  to  be  treated  as  a  part  of  the 
Journal  which  shows  compliance  with  the 
statutory  requirement,  and  that  the  loss  of 
those  minutes  or  the  failure  to  preserve  the 
same  ought  not  to  invalidate  the  statute. 
The  framers  of  the  Constitution,  requiring 
that  each  House  of  the  General  Assembly 
should  keep  a  Joiumal  of  its  proceedings, 
used  that  term  in  its  ordinary  sense  to  mean 
a  permanent  record,  which  we  Judicially 
know  has  been  regularly  complied  with  by 
each  house  In  the  past,  and,  this  being  true, 
the  dally  minutes  or  memoranda  are  merely 
temporary,  and  do  not  constitute  a  part  of 
the  permanent  record  designated  as  the 
Journal.  The  argument  might  be  sound  tf 
we  were  dealing  merely  with  the  question  of 
evidence  such  as  we  had  in  the  case  of  But- 
ler V.  Kavanaugh,  103  Ark.  109,  146  S.  W. 
120,  and  Mechanics'  Building  ft  Loan  Ass'n 
V.  Coffman,  110  Ark.  269,  162  S.  W.  1090, 
where  we  considered  Indorsements  on  the 
bills  and   other  entries  for   the  purpose  of 


identifying  the  particular  measure  under 
consideration  or  the  leglsUtlve  steps  that 
were  being  taken.  In  the  Coffman  Case  the 
question  was  whether  those  Indorsements 
might  be  considered  in  determining  whether 
or  not  the  vote  recorded  oa  the  Journal  was 
on  the  adc^tlon  of  an  amendment  or  on  the 
final  passage  of  the  bilL  Here  we  are  not 
dealing  with  matters  of  evidence  in  identi- 
fication of  the  proceedings,  but  we  are  to  de- 
termine whether  the  plain  provision  of  the 
Constitution  has,  according  to  the  sole  evi- 
dence authorized  by  the  Constitution,  been 
complied  with,  and  in  this  matter  we  must 
follow  as  our  guide  the  language  of  the  Con- 
stitution, and  it  does  not  admit  of  a  con- 
struction that  the  entry  of  the  yea  and  nay 
vote  anywhere '  except  on  the  Journal  itself 
is  sufficient.  The  dally  minutes  kept  by  the 
secretary  of  the  Senate  or  the  Journal  clerk 
from  which  the  permanent  record  is  finally 
made  up  does  not  constitute  a  part  of  the 
Journal  within  the  meaning  of  the  Constita- 
tlon,  and  the  entry  there  of  the  final  vote  Is 
not  sufficient  The  statute  provides  that 
when  the  daily  proceedings  are  made  up  la 
manuscript  form  and  signed  by  the  presiding 
officer,  and  attested  by  the  secretary,  they 
shall  be  filed  In  the  office  of  the  secretary  ot 
state.  In  addition  to  the  JoumaL  Klrby's 
Digest,  I  373&  That  statute  does  not  make 
the  daily  record  a  part  of  the  JournaL  On 
the  contraqy,  it  presupposed  that  a  perma- 
nent journal  will  alao  be  kept  and  preserved 
in  compUanqe  with  the  requirement  ol  the 
Constitution. 

It  follows  from  what  we  have  said  that 
the  statute  creating  the  district  was  not  le- 
gally passed,  and  that  the  proceedings  there- 
under are  void.  The  decree  is  therefore 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  decree  in  accordance  with 
this  opinion. 

HUMPHREYS,  3.,  not  participating. 
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BAINB  T.  STATE.     (No.  153.) 
(Supreme  Court  of  Arkansas.     Feb.  11,  1918.) 

1.  HomciDB    ®=»250— Manslauohtek— Srrr- 
FiciENCT  or  Evidence. 

Evidence  held  to  sustain  a  conviction  of 
manslaughter. 

2.  Homicide  «=9340(8)  —  Harmxess  Erbob  — 

iNSTBUCTlONa 

Where  defendant  was  convicted  of  man- 
slaughter, he  was  not  prejudiced  by  refusal  of 
court  to  instruct  that  he  could  not  be  convicted 
of  a  higher  degree  of  homicide  than  voluntary 
manslaughter. 

3.  Homicide   «=»282  —  Pbovocatioh  —  Ques- 
tion FOB  JUBT. 

Whether  catching  defendant's  wife  flagrante 
delicto  so  moved  him  to  passion  as  to  render 
killing  her  voluntary  manslaughter  was  a  ques- 
tion for  the  jury. 

4.  Criminal  Law  «=»1038(1)  —  Review  —  Ik- 
stbdctions — necessity  fob  objection. 

Where  no  objection  waa  made  to  an  iif- 
strnction  and  no  exception  saved  in  a  homicide 
case,  it  cannot  be  reviewed,  although  assigned  as 
error  in  the  motion  for  a  new  triu. 

5.  CaiKiNAL  Law  «=»829(1)— Instkuctionb— 

KEPETTtlON. 

Where  an  issue  in  a  homicide  case  is  fully 
covered,  the  court  can  properly  refuse  further 
instructions  thereon. 

6.  Cbiminai,   Law   «=»714  —  ABorMENT   of 
Codnseij— Reading   iNSTBtroriONS. 

There  was  no  error  in  allowing  the  prose- 
cuting attorney  to  read  the  instructions  to  the 
jury  and  to  comment  on  them,  as  long  as  he  did 
not  erroneously  construe  them ;  it  being  one  of 
the  pnrposes  of  the  argument  to  argue  the  law 
as  applied  to  the  testimony. 

7.  Cbimiral   Law    «=»1159(4)— Rkvikw— Vb- 
BACinr  OF  Witnesses.' 

The  veracity  of  the  witnesses  is  for  the  jury 
and  not  for  the  Supreme  Court. 

Appeal  from  Circuit  Court,  PulaslU  Coun- 
ty;   Guy  Fulk,  Judge. 

Josh  Balne  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Ii.  O.  Maloney,  of  Little  Rock,  for  appel- 
lant. Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T. 
W.  Campbell,  Asst  Atty.  Gen.,  for  the  State. 


SMITH,  J.  Appellant  was  Indicted  for  the 
crime  of  murder  in  the  first  degree,  alleged 
to  have  been  committed  by  shooting  Annie 
Balne,  who  was  his  wife.  At  his  trial  he 
admitted  firing  the  fatal  shot,  but  testified 
that  he  did  so  in  his  necessary  self-defense. 
He  and  his  wife  had  had  frequent  disagree- 
ments, and  she  bad  twice  left  him  and  had 
returned  to  the  home  of  her  father.  A  rec- 
onciliation had  been  effected,  and  they  were 
living  together  at  the  time  of  the  killing,  but 
there  was  testimony  that  they  were  not  liv- 
ing together  harmoniously.  According  to  ap- 
pellant, he  had  been  111,  and  was  HI  at  the 
time,  and  left  home  for  the  purpose  of  pur- 
chasing some  medldne,  but  after  going  some 
distance  he  discovered  that  he  had  left  with- 
out bis  tobacco,  and  he  returned  home  on 
that  account.  He  testified  that,  when  he  en- 
tered the  room,  one  Carter  Roseby  was  there 
having  sexual  Intercourse  with  his  wife,  and 


that  he  caught  them  flagrante  delicto,  that, 
upon  his  entrance  Into  the  room,  Roseby 
Jumped  up  and  caught  him  and  commenced 
choking  him  down  on  a  table,  and  during 
this  struggle  he  attempted  to  get  his  gun 
to  shoot  Roseby,  and  that.  In  the  scuffle  over 
the  gun.  It  was  discharged  and  his  wife  was 
killed.  According  to  Roseby,  he  had  dropped 
by  the  house  to  get  a  match,  and  had  start- 
ed to  leave  when  appellant  came  Into  the 
room  and  shot  his  wife.  This  witness  testi- 
fied that  nothing  Improper  had  occurred,  and 
that  he  had  no  quarrel  with  Balne,  and  that 
Balne  made  no  attempt  to  shoot  blm  either 
before  or  after  be  had  shot  his  wife.  The 
Jury  returned  a  verdict  finding  defendant 
guUty  of  voluntary  manslaughter,  and  fixed 
the  punishment  at  three  years'  Imprisonment 
In  the  state  penitentiary. 

[1]  It  is  chiefly  insisted  that  the  evidence 
Is  not  sufficient  to  sustain  the  verdict,  and, 
In  support  of  this  contention,  the  testimony 
Is  discussed  at  some  length.  We  cannot, 
however,  review  this  evidence,  because,  un- 
der the  well-known  rules  of  this  court,  wfe 
pass  only  upon  Its  legal  sufficiency;  and  It 
must  be  said  that  the  evidence  Is  legally  suf- 
ficient to  sustain  the  verdict  of  the  Jury.  The 
Jury  elected  to  believe  Roseby,  rather  than 
appellant,  and.  If  the  testimony  of  Roseby  Is 
accepted,  appellant  was  guilty  of  at  least  as 
high  a  grade  of  homicide  as  that  for  which 
he  was  convicted. 

(2,  S]  Appellant  requested  the  court  to 
charge  the  Jury  that  In  no  event  could  he  be 
convicted  for  a  higher  degree  of  homicide 
than  voluntary  manslaughter ;  but  the  cour£ 
refused  to  Instruct  the  Jury  to  this  effect 
This  Instruction  was  properly  refused,  be- 
cause, according  to  the  testimony  of  Roseby, 
appellant  was.  In  fact,  guilty  of  a  higher  de- 
gree of  homicide  than  manslaughter.  More- 
over appellant  was  convicted  only  of  man- 
slaughter, and  was  not  given  the  highest  pun- 
ishment fixed  by  law  for  that  oftense,  so 
that.  In  any  event,  no  prejudice  could  have 
resulted  from  the  refusal  to  give  this  Instruc- 
tion, even  though  It  be  conceded  that,  under 
appellant's  testimony,  he  was  guilty  of  no 
higher  crime.  But,  In  any  event.  It  would 
have  been  a  question  for  the  Jury  to  say 
whether  or  not,  under  the  circumstances  of 
the  case,  appellant  was  prompted  by  a  provo- 
cation which  made  his  passion  and  purpose 
to  kill  Irresistible.  There  must  be  both  prov- 
ocation and  passion  to  reduce  a  homldde  to 
manslaughter  which  would  otherwise  be  mur- 
der; and,  while  a  man  who  had  caught  his 
wife  fiagrante  delicto  might  be  so  moved  by 
passion  and  rage  as  that  the  Impulse  to  kill 
her  partner  In  crime,  or  the  wife  kerself, 
would  be  Irresistible,  still  this.  In  any  case, 
would  be  a  question  of  fact  for  the  Jury, 
and  not  one  of  law  for  the  court 

[4]  It  Is  Insisted  that  the  court  erred  In 
giving  as  an  Instruction  section  1765  of  Kir- 
by's  Digest  which  reads  that: 


»For  other 
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'The  killing  being  proved,  the  burden  of  prov- 
hig  circumstances  of  mitigation  that  justify  or 
excuse  the  homicfde  shall  devolve  on  the  ac- 
cused, unless  by  the  proof  on  the  part  of  the 
prosecution,  it  is  sufficiently  manifest  that  the 
offense  committed  only  amounted  to  manslaugh- 
ter, or  that  the  accused  was  justified  or  excused 
in  committing  the  homicide. 

It  Is  sufficient  to  say  that,  although  the 
giving  of  this  Instruction  Is  assigned  as  error 
In  the  motion  for  a  new  trial,  no  objection 
was  made  to  the  Instruction  when  It  was 
given  and  no  exception  was  saved. 

[S]  The  actlwi  of  the  court  in  refuring  to 
give  an  Instruction  requested  in  appellant's 
behalf  on  the  question  of  the  burden  of  proof 
Is  also  assigned  as  error.  If  it  be  conceded 
that  the  Instruction  requested  was  a  correct 
declaration  of  the  law,  it  cannot  be  said 
that  any  prejudice  resulted  from  the  failure 
of  the  court  to  give  the  Instruction  request- 
ed, as^  other  instructions  were  given  by  the 
court  'which  fully  declared  the  law  of  that 
subject,  one  of  the  Instructions  upon  this 
subject  having  been  requested  by  appellant 
himself.  When  the  court  has  fully  and  cor- 
rectly declared  the  law  upon  any  Issue  In 
the  case,  no  duty  devolves  upon  it  to  multi- 
ply instructions  which  cover  the  same  ques- 
tion, and  we  think,  therefore,  that  no  error 
was  committed  In  refusing  to  give  all  of  the 
instructions  requested  by  appellant  on  this 
subject 

[I]  It  is  finally  Insisted  that  the  court 
should  not  have  permitted  the  prosecuting 
attorney  to  read  the  instructions  to  the  jury 
and  to  comment  upon  them  and  explain  them 
to  the  jury.  It  is  proper,  however,  for  at- 
torneys in  a  case  to  argue  the  law  of  the 
case  as  applied  to  the  testimony.  Indeed, 
this  is  one  of  the  purposes  of  the  argument, 
and,  inasmuch  as  it  does  not  appear  that 
the  prosecuting  attorney  erroneously  con- 
strued any  of  the  instructions  given,  no  er- 
ror was  committed  in  this  respect. 

[7]  We  have  here  one  of  those  constantly 
recurring  cases  where  the  testimony  cannot 
be  reconciled;  and  we  cannot  undertake  to 
pass  upon  the  question  of  veracity  which  ap- 
pear in  the  record.  The  evidence  Is  legally 
sufficient  to  sustain  the  verdict  of  the  jury, 
and  we  are  concluded  by  it. 

No  prejudicial  error  appearing,  the  judg- 
ment is  affirmed. 


CHICAGO,  R.  I.  ft  P.  RT.  CO.  et  al.  ▼.  EL- 
ZEN.    (No.  157.) 

(Supreme  Court  of  Arkansas.    Feb.  U,  1018.) 

1.  RAiUtOADs   «=>338— Accident   at   Cboss- 
iira  —  Disco VKBED  Pebil  —  Krowuedox  of 
Danobk. 
One  injured  on  a  railroad  track  cannot  re- 
cover on  theory  of  discovered  peril,  where  he 
was  aware  of  the  approach  oi  the  train  and 
walked  into  danger  thoughtlessly,  carelessly,  or 
with  a  view  to  being  able  to  extricate  himself. 


2.  Railboads  S=»350(13)— Accidekt  at  Cboss- 
iNo — Knowuedgb    of  Dahokb— QtnssnoHS 

FOB  JUBY. 

Whether  one  struck  at  a  crossing  knew  of 
the  approach  of  the  train  and  whether  signal* 
were  given  held,  under  the  evidence,  for  the 
jury. 

3.  Railboads  ^=>33S— Accident  at  Gbossino 
— DiscovBBED  PBBiiy— Duty  of  Tsainuen. 

When  a  traveler  is  discovered  in  a  perilous 
position  on  or  near  the  track,  the  trainmen 
must  use  every  reasonable  precaution,  consist- 
ent with  the  proper  operation  of  their  train,  to 
avoid  injuring  him. 

Appeal  from  Circuit  Court,  Saline  County ; 
Scott  Wood,  Special  Judge. 

Suit  by  Mike  Elzen  against  the  Cliicago, 
Rock  Island  ft  Pacific  Railway  ComjMiny  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

_  T.  8.  Busbee  and  H.  T.  Harrison,  both  of 
Little  Rock,  for  appellants.  H.  S.  Powell,  of 
Camden,  for  appellee. 

HUMPHREYS,  J.  AppeUee  brought  suit 
against  appellants  in  the  Saline  circuit  court 
to  recover  damages  for  an  Injury  received  by 
him  at  Washington  avenue  crossing,  on  the 
21st  day  of  December,  1015,  in  EI  Doradq, 
Ark.,  from  appellants'  moving  train,  through 
the  alleged  negligence  of  their  servants 
Appellants  severally  denied  negligence  on 
their  part,  and,  by  way  of  further  defense, 
pleaded  contributory  negligence  on  the  part 
of  appellee.  The  cause  was  submitted  to  the 
jury  on  the  pleadings,  evidence,  and  instruc- 
tions of  the  court  A  verdict  was  returned 
In  favor  of  appellee  for  $1,500,  and  a  Judg- 
ment rendered  In  accordance  therewith,  from 
which  an  appeal  has  been  .properly  prosecut- 
ed to  this  court. 

The  cause  was  sent  to  the  Jury  npon  the 
Issues:  First,  of  discovered  peril;  and,  sec- 
ond, whether  appeUee  had  knowledge  of  the 
approaching  train. 

[1]  It  is  insisted  by  appellants  that  the 
court  erred  in  submitting  these  questions  to 
the  Jury.  It  is  said  that  the  court  should 
have  exempted  appellants  from  liability  un- 
der the  undisputed  evidence  in  the  case. 
This  is  true  if  the  undisputed  evidence  di:i- 
closed  that  the  engine  men  exercised  reason- 
able care  to  prevent  the  injury  after  discov- 
ering the  perilous  situation  of  appellee,  or  If 
the  undisputed  evidence  revealed  the  fact 
that  the  appellee  was  aware  of  the  danger  and 
walked  into  it  either  thoughtlessly,  careless- 
ly, or  with  a  view  to  being  able  to  extricate 
himself  from  it 

The  facts  In  the  record  responsive  to  the 
issues  thus  stated  are,  In  substance,  as  fol- 
lows: AppeUee  was  walking  south  in  the 
nighttime  in  El  Dorado,  Ark.,  on  Washington 
avenue,  which  was  crossed  by  four  railroad 
tracks,  referred  to  by  the  parties  for  amvenl- 
ence  as  tracks  1,  2,  3,  and  4.  The  injury  oc- 
curred on  the  south  track,  doslgnated  as 
track  4,  at  a  point  where  the  trade  inter- 
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sects  tb^  west  side  of  said  avenue.  As  ap- 
pellee walked  he  was  facing  a  street  light  not 
far  distant  on  the  east  side  of  the  aTenue. 
Track  3  approached  the  ayenue  in  a  north- 
easterly direction  and  crossed  it  diagonally 
In  a  straight  course.  Track  4  parted  from 
track  3,  326  feet  southwest  of  the  avenue, 
and  crossed  the  street  on  a  curve  In  the  same 
general  direction.  Tracks  3  and  4  were 
about  100  feet  apart,  where  they  crossed  the 
avenue.  Appellee  testified  that  when  cross- 
ing track  3  be  observed  a  light  from  the 
headlight  of  an  engine  in  the  railroad  yards 
to  the  southwest  shining  on  trade  3;  that 
when  between  tracks  3  and  4,  be  looked 
again  in  the  direction  of  the  yards,  and  saw 
a  light  from  a  headlight  still  shining  on 
track  3,  which  wag  then  In  his  rear;  that 
be  beard  no  train  coming,  nor  whistle  blow- 
ing, nor  bell  ringing;  that  he  then  stepped 
on  track  4,  at  which  time  the  light  suddaily 
flashed  over  him,  and  be  Jumped,  but  was 
struck  by  an  engine  and  knocked  off  the 
track  on  the  engineer's  side  and  injured. 

The  engineer  and  fireman  testified  that 
they  discovered  appellee  approaching  track 
4  Just  before  they  reached  the  connecting 
switch  of  tracks  3  and  4  where  tbey  turned 
onto  track  4,  and  that  the  engineer  blew 
four  short  blasts  of  the  whistle  to  attract  ap- 
pellee's attention.  The  engineer  testified  that 
after  he  turned  on  track  4  the  curve  caused 
tbe  engine  to  obstruct  his  view  and  prevent 
bint  from  seeing  appellee.  Tbe  fireman  tes- 
tified that  he  obsorved  appellee  continuously 
from  the  time  he  crossed  tradt  8  until  he 
was  hit  by  the  train  on  track  4,  and  that  he 
did  nothing  himself  to  attract  the  attention 
of  ai%)ellee;  that  appellee  was  walking  rap- 
idly with  bis  hands  In  bis  pockets  toward 
track  4;  that  appellee's  bat  was  pulled 
down  to  one  side  as  if  to  prevent  the  head- 
ligltat  from  shining  in  his  eyes,  and  walked 
toward  and  on  track  4  without  evidencing  in 
any  manner  that  he  bad  discovered  the.  ap- 
proatA  of  tbe  train.  As  long  as  appellee  was 
within  tbe  range  of  the  engineer's  vision,  bis 
description  of  appellee's  manner  and  move- 
ments was  the  same  as  those  described  by 


tbe  fireman.  Both  testified  that  the  bell  was 
continuously  ringing  as  tbe  train  approached 
the  crossing,  and  that  they  thought  appellee 
would  stop  before  he  stepped  on  track  4. 
Tbe  testimony  was  conflicting  as  to  the  speed 
of  the  train  and  as  to  whether  signals  were 
being  given  when  tbe  train  approached  tbe 
street  crossing. 

[2]  It  cannot  be  said  in  tbe  instant  case, 
-as  was  said  in  tbe  cases  of  St.  Louis  &  San 
Francisco  Rd.  Co.  v.  Ferrell,  84  Ark.  270, 
105  S.  W.  263,  and  Tyler,  Adm'x,  v.  St.  Louis, 
I.  M.  ft  S.  R.  Co.,  130  Ark.  583,  198  S.  W. 
128,  that  the  injured  parties  knew  tbe  trains 
were  approaching,  and  for  that  reason  were 
cognizant  of  tbe  danger.  Of  course,  it  can- 
not be  said  that  the  proximate  cause  of  the 
injury  was  the  negligence  of  the  railroad 
company  in  failing  to  give  signals  if  tbe  in- 
jured party  already  knew  of  rhe  approach  of 
tbe  train.  The  instant  case  is  clearly  dis- 
tinguishable from  the  Ferrell  and  Tyler  Cas- 
es, supra.  It  was  almost  conclusively  shown 
by  the  iKwitive  evidence  in  the  instant  case 
that  the  appellee  did  not  know  the  train  was 
approaching.  Under  all  the  facts  and  cir- 
cumstances in  the  case,  it  might,  however,  be 
regarded  as  a  disputed  fact  to  be  determined 
by  a  Jury.  There  was  a  direct  and  unmistak- 
able conflict  in  the  evidence  as  to  whether 
signals  were  given  by  the  englnemen  as  tbe 
train  approached  the  crossing  on  track  4. 

[1]  The  doctrine  of  discovered  peril  Is  well 
settled  in  this  state,  and  is  to  the  effect  that 
when  a  traveler  is  discovered  in  a  perilous 
IMsition  on  or  near  the  railroad  track  by  the 
englnemen  ou  a  moving  train,  it  is  their  duty 
to  use  every  reasonable  precaotion,  consist- 
ent with  the  proper  operation  and  manage- 
ment of  their  train,  to  avoid  injuring  the 
traveler.  Inabett  v.  St  L.,  I.  M.  A  S.  R. 
Co.,  60  Ark.  130,  61  S.  W.  870;  St.  L.  &  S, 
F.  Rd.  Ca  V.  Champion,  108  Ark.  326,  167 
S.  W.  408. 

Under  the  facts  in  this  case,  the  issues 
were  determinable  by  the  Jury  and  not  by 
the  court.  l%e  Issues  were  submitted  under 
proper  instructions,  and  there  being  no  error 
in  the  record,  the  Judgment  is  affirmed. 
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BEAIr-BUKROW  DRY  GOODS  00,  y.  KES- 

SINGER.    (No.  129.) 
(Supreme  Court  of  Arkansas.     Feb.  4,  1918.) 

1.  DowEB  c@=>57(i)  —  Right  of  Widow  —  As- 
signment. 

Since  under  Kirby'g  Dig.  {  2708,  the  widow 
is  entitled,  as  part  of  her  dower,  absolutely  in 
her  own  right  to  one-third  of  tiie  personalty, 
she  may  assign  such  interest. 

2.  Dower  <8=»57(1)— Assignment  by  Widow' 
— considebation. 

Where  plaintiffs  had  sold  a  stock  of  goods 
to  deceased,  retaining  title  until  full  payment, 
and  deceased  had  not  paid  any  of  the  price  at 
the  time  of  his  death,  release  by  plaintiffs  of 
their  right  to  assert  title  and  agreement  to  file 
claim  as  common  creditor  was  a  valuable  con- 
sideration for  the  widow's  assignment  to  plain- 
tiffs of  her  dower  interest  in  the  personalty. 

3.  DOWEB    €=S>71(2)  —  CONCUBRENT    JURISDIC- 
TION—PaBTITION  or  Personalty. 

Courts  of  equity  have  concurrent  jurisdic- 
tion to  partition  personal  property  for  the  pur- 
pose of  setting  off  the  widow's  dower  therein. 

Appeal  from  Cleburne  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  the  Beal-Burrow  Dry  Goods 
Company  against  Alice  J.  Kessinger,  admin- 
istratrix of  James  S.  Kessinger,  deceased. 
Judgment  dismissing  the  complaint  on  plain- 
tiff's refusal  to  plead  after  demurrer  to  the 
complaint  was  sustained,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

This  appeal  involves  the  right  of  the  Beal- 
Burrow  Dry  Goods  Company  to  have  set 
apart  to  It  dower  in  the  personal  property 
of  the  estate  of  Jas.  S.  Kessinger,  deceased, 
which  they  allege  has  been  assigned  to  th«n 
by  his  widow  after  his  death. 

The  complaint  of  the  Beal-Burrow  Dry 
Goods  Company  sets  up  a  state  of  facts  sub- 
stantially as  follows:  On  the  30th  day  of 
April,  1916,  Jas.  S.  Kessinger  died  in  Cle- 
burne county,  Ark.  A  £ew  weeks  before  his 
death  the  Beal-Burrow  Dry  Goods  Company 
sold  and  delivered  to  blm  a  stock  of  mer- 
chandise of  the  value  of  f  1,875.  It  was  un- 
derstood between  the  parties  that  the  title 
and  ownership  of  the  stock  of  goods  should 
not  pass  from  the  vendor  until  the  purchase 
price  was  paid.  At  the  time  of  the  death  of 
Ja&  S.  Kessinger  no  part  of  this  sum  had 
been  paid,  and  the  title  to  the  merchandise 
stlU  vested  In  the  Beal-Burrow  Dry  Goods 
Company.  Alice  Kessinger,  the  widow  of 
said  Jas.  S.  Kessinger,  became  the  adminis- 
tratrix of  his  estate,  and  as  sudi  took  pos- 
session of  said  stock  of  merchandise.  She 
entered  into  a  written  agreement  with  the 
Beal-Burrow  Dry  Goods  Company  whereby, 
in  consideration  of  its  waiving  its  right  to 
assert  title  to  said  goods  and  filing  its  claim 
as  a  common  creditor  of  said  estate,  she  as- 
signed and  transferred  to  said  dry  goods 
company  all  her  right,  title,  and  claim  of 
dower  In  the  personal  estate  of  said  J.  S. 
Kessinger,  deceased,  except  one  horse  and 
buggy,  one  cow  and  calf,  feed,  and  household 


goods.  The  value  of  the  personal  estate  left 
was  $2,100,  and  the  dower  interest  of  the 
widow  amounted  to  $700.  The  prayer  of 
the  complaint  was  that  the  administratrix 
be  required  to  pay  to  the  dry  goods  company 
her  dower  Interest  In  the  personal  property 
in  accordance  with  the  agreement,  whi<di 
amounted  to  the  sum  of  $700. 

The  defendant  filed  a  demurrer  to  the 
complaint  and  for  grounds  states:  First, 
that  the  court  had  no  Jurisdiction  of  the  sub- 
ject of  the  actton;  second,  that  the  plaintiff 
had  a  complete  and  adequate  remedy  at 
law ;  third,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

The  court  sustained  the  demurrer  to  the 
complaint,  and  the  plaintiff,  detdinlng  to 
plead  further,  dismissed  its  complaint  for 
want  of  equity.    The  i^aintiff  has  appealed. 

Appellant,  pro  se.    Appellee,  pro  se. 

HART,-  J.  (after  stating  the  facts  as 
above).  tH  Under  our  statutes  the  widow  Is 
entitled,  as  part  of  her  dower,  absolutely  in 
her  own  right,  to  one-third  of  the  personal 
estate.  Klrby's  Digest,  {  2708.  The  statute 
gives  the  widow  an  absolute  estate  in  the 
personal  property  which  vests  immediately 
upon  the  death  of  the  husband.  She  takes 
absolutely  an  undivided  one-third  interest 
in  the  personal  property,  and  Immediately 
upon  the  death  of  her  husband  her  Interest 
becomes  subject  to  transmission  by  convey- 
ance or  Inheritance.  She  therefore  had  a 
right  to  assign  her  dower  In  the  peraonalty 
to  the  plaintiff. 

[2]  There  btiag  no  statute  to  the  contrary, 
the  plaintiff  had  a  right  to  sell  the  stock  of 
goods  to  J.  S.  Kessinger  and  retain  the  title 
in  itself  until  the  goods  were  paid  for. 
Jones  V.  Bank  of  Commerce,  199  S.  W.  103. 
Kessinger  had  not  paid  any  of  the  purchase 
price  of  the  goods  at  the  time  of  bis  death. 
The  release  by  the  plaintiff  ot  its  ri^t  tc 
assert  title  in  the  goods  and  its  agreement 
to  file  their  claim  as  a  common  creditor  of 
the  estate  at  the  instance  of  the  widow  ftorm- 
ed  a  valuable  consideration  for  the  agree- 
ment whereby  she  assigned  to  it  her  dower 
Interest  in  the  personalty.  See  Harrow  v. 
Johnson,  3  Mete.  (Ky.)  578. 

[S]  It  is  now  well  settled  that  courts  of 
equity  have  concurrent  Jurisdiction  in  cases 
of  dower  in  legal  estates.  Johnson  ▼.  John- 
son, 84  Ark.  307,  105  S.  W.  869,  and  cases 
dteid,  and  Pomeroy's  Equity  Jurisprudence, 
vol.  4  (3d  Ed.)  S  1382.  At  first  the  Jurisdic- 
tion of  equity  was  ancillary  to  proceedings 
at  law.  The  Jurisdiction  in  equity  developed 
until  it  could  afford  complete  relief  betwe«> 
the  parties.  Among  the  advantages  in  equity 
named  by  the  same  author  are  that  a  parti- 
tion of  undivided  interests  could  be  decreed 
and  an  account  could  be  taken,  fraudulent 
conveyances  could  be  set  aside,  and  antago- 
nistic claims  to  the  subject-matter  could  be 
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determined  witbout  multiplicity  of  salts. 
The  Jurisdiction  of  courts  of  equity  to  as- 
sign dower  was  acquired  while  the  widow 
was  only  entitled  to  dower  in  the  real  estate 
of  her  deceased  husband.  Some,  at  least,  of 
the  same  reasons  would  have  existed  tor  the 
exercise  of  the  jurisdiction  of  courts  of 
equity  In  the  assigntsent  of  dower  had  the 
widow  been  entitled  at  common  law  to  dow- 
er in  the  personal  estate  of  her  deceased 
husband.  Tills  is  shown  by  analogy  in  the 
equitable  Jurisdiction  for  the  partition  of  per- 
sonal property.  Although  the  inception  of 
equitable  Jurisdiction  for  the  partition  of 
chattels  is  not  traceable  with  certainty,  the 
Jurisdiction  Itself  Is  unquestionable,  .  and, 
where  a  literal  partition  is  not  practicable, 
wUl  order  a  sale.  Pomeroy's  Equitable 
Juris,  vol.  4  (3d  Ed.)  {  1391.  Courts  of 
equity  in  the  partition  of  personal  property 
baye  assumed  Jurisdiction  to  determine  as 
well  the  issue  of  title  as  any  other  issue 
pertinent  to  the  case.  Id.  i  1392.  The  same 
reason  would  exist  for  the  exercise  of  equi- 
table Jurisdiction  in  the  assignment  of  dow- 
er in  personal  property  as  would  exist  in  the 
partition  of  personal  property. 

It  follows  that  the  decree  will  be  reversed, 
and  the  cause  wUl  be  remanded,  with  direc- 
tions to  assign  the  dower  Interest  of  Alice 
J.  Kesslnger  in  the  estate  of  James  S.  Kes- 
singer  to  the  plaintiff  as  requested  in  the 
complaint 


fiORTON  T.  HUDDLESTON.    (No.  14&) 

(Supreme  Court  of  Arkansas.     Feb.  11,  1918.) 

1.  Tbial  €=92G0(1)— Instbuctions— Rkquests 
Covered  by  Other  Instructions. 
Requested  instructions   need   not   be  given 
where  covered  by  instructions  given  by  the  court 
of  its  own  motion. 

Z.  Affieal  and  Ebbob  «=3lCX)2  —  Review — 
Verdict  on  Conflicting  Evidence. 
Broker's  right  of  recovery  depending  on  a 
fact  as  to  wiiicii  the  evidence  was  conflicting, 
the  verdict  cannot  be  di8turl>ed  on  appeal. 

Appeal  from  Circuit  Court,  Hempstead 
County;  Geo.  R.  Haynle,  Judge. 

Action  by  F.  S.  Horton  against  H.  L.  Hud- 
dieston.  From  an  adverse  Judgment,  plain- 
tiff appeals.     Affirmed. 

F.  S.  Horton  sued  H.  L.  Huddleston  for  a 
commission  alleged  to  be  due  him  for  the 
sale  of  the  latter's  lands  in  Hempstead  coun- 
ty. Ark.  F.  S.  Horton  was  a  real  estate 
agent  In  the  town  of  Hope,  and  on  the  I5th 
day  of  August,  1916,  entered  into  a  written 
contract  with  the  defendant,  Huddleston, 
whereby  he  was  to  have  the  agency  for  the 
sale  of  the  defendant's  farm  for  90  days  at  a 
price  of  11,600  net  to  Huddleston.  In  a  few 
days  after  that  contract  expired  R.  A.  Brad- 
sbaw  called  at  the  office  of  Horton  to  make 
inquiries  about  buying  a  farm.  Horton  call- 
ed up  Huddleston,  and,  after  some  talking, 
Huddleston  agreed  to  let  him  sell  his  land 
for  $1,800  net  to  him.    Horton  told  Huddle- 


ston that  he  must  protect  him  for  $200  com- 
missions, and  it  was  agreed  that  Huddleston 
should  ask  Bradshaw  $2,000  for  his  tarisr. 
Early  on  Thursday  morning, 'about  the  24th 
of  November,  1916,  Horton  and  Bradshaw 
went  ont  to  the  farm  of  Huddleston  to  ex- 
amine it 

According  to  the  testimony  of  Horton, 
Bradshaw  said  that  he  must  talk  with  his 
father-in-law,  who  was  to  furnish  him  the 
money,  before  completing  any  agreement  for 
the  purchase  of  the  land.  Horton  further 
testified  that  during  that  afternoon  Hud- 
dleston called  him  up  and  asked  him  wliat 
Bradshaw  was  going  to  do;  that  he  told 
him  that  Bradshaw  had  not  agreed  to  pur- 
chase the  place  at  the  price  asked,  and 
advised  Huddleston  Just  to  let  him  sweat 
awhile;  that  the  next  morning  he  again 
met  Bradshaw  and  asked  him  what  he  had 
done;  that  Bradshaw  said  that  he  liad  not 
done  anything;  that  on  Saturday  he  talked 
to  Huddleston  and  advised  him  to  let  Brad- 
shaw alone;  that  he  thought  that  Bradsliaw 
was  going  to  buy  the  place;  that  on  the 
afternoon  following  Huddleston  came  to  him 
and  told  him  to  let  the  place  alone,  as  he 
had  sold  it;  that  he  asked  Huddleston  to 
whom  he  had  sold  It,  and  Huddleston  at  first 
evaded  him,  but  later  admitted  that  he  had 
sold  it  to  Bradshaw. 

According  to  the  testimony  of  Huddleston, 
when  they  had  gone  over  the  place  and  Brad- 
shaw and  Horton  were  about  to  start  back  to 
town,  he  said  to  them,  "I  want  to  know  to- 
day just  what  you  are  going  to  do,  whether 
you  are  going  to  make  the  sale  or  not." 
Bradshaw  said,  "I  will  let  you  Itnow  to-day." 
Huddleston  further  testified  that  he  called 
Horton  up  that  night  and  asked  him  about 
it;  that  Horton  told  him  that  he  had  not 
made  a  sale  of  the  land,  and  that  the  sale 
was  all  off;  that  he  met  Horton  again  the 
next  morning,  and  Horton  told  him  that  the 
sale  was  all  off;  that  relying  on  this  state- 
ment, on  the  following  Monday  he  made  a 
contract  with  Bradshaw  himself  to  sell  him 
the  place  for  $1,760;  that  he  did  this  because 
Horton  had  told  him  that  the  deal  was  off 
as  far  as  Bradshaw  was  concerned  and  that 
he  thought  he  had  the  right  to  deal  with 
Bradshaw  himself  for  any  price,  they  might 
agree  upon.  Horton  denied  that  he  had  told 
Huddleston  that  the  deal  was  off,  and  stated 
that  Huddleston  understood  that  he  was 
still  negotiating  with  Bradshaw.  In  this'  re- 
spect Horton  was  corroborated  by  Bradshaw. 

The  Jury  returned  a  verdict  for  the  de- 
fendant and  from  the  Judgment  rendered, 
the  plaintiff  has  appealed. 

Etter  &  Monroe,  of  Washington,  Ark.,  for 
appellant  Jas.  H.  McGoUum,  of  Hope,  for 
appellee. 

HART,  J.  (after  stating  the  facts'  as 
above).     In  the  case  of  Scott  v.  Patterson 
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&  Parker,  53  Ark.  49,  13  S.  W.  419,  tbe  court 
held  that,  U  a  real  estate  agent  employed 
to  sell  land  introduces  a  purchaser  to  the 
seller,  and  through'  such  introduction  a  sale 
is  effected,  be  is  entitled  to  his  commission, 
although  the  sale  Is  made  by  the  owner. 

[1]  According  to  the  testimony  of  the  plain- 
tiff, he  was  employed  by  Huddleston  to  sell 
his  farm  and  was  the  procuring  cause  of  the 
sale.  He  acted  in  good  faith  throughout  the 
transaction,  and  whUe  negotiations  were 
still  pending  between  him  and  Bradshaw, 
Huddleston  sold  the  land  to  Bradshaw. 
This  theory  of  the  case  was  fully  and  f&irly 
submitted  to  the  Jury  upon  appropriate  in- 
structions. Counsel  for  the  plaintiff  com- 
plain that  the  court  refused  to  give  certain 
Instructions  asked  for  by  them.  The  princi- 
ples of  law  contained  in  these  instructions 
were  fully  covered  in  the  instructions  giv- 
en by  tbe  court  upon  its  own  motion,  and  It 
is  well  settled  in  this  state  that  the  court 
need  not  repeat  Instructions  upon  the  same 
point.  Therefore  it  is  not  necessary  to  6«t 
out  these  instructions  nor  to  discuss  than 
in  detail. 

[1}  The  right  of  the  defendant  to  a  ver- 
dict was  made  to  dei)end  upon  the  question 
of  whether  or  not  the  negotiations  between 
Horton  and  Bradshaw  had  ended  when  Hud- 
dleston made  the  sale  to  Bradshaw.  It  will 
be  remembered  that  Huddleston  stated  that 
after  Bradshaw  and  Horton  had  gone  over 
the  land  be  told  Bradshaw,  in  the  presence 
of  Horton,  that  the  matter  would  have  to  be 
settled  that  day  and  that  they  acquiesced  in 
this  arrangement;  that  he  called  up  Horton 
that  Bight  and  asked  him  about  the  matter ; 
that  Horton  told  him  that  the  trade  was  all 
off ;  that  Horton  told  him  practically  the  same 
thing  the  next  morning.  The  court  In  ex- 
press terms  limited  the  right  of  Huddleston 
to  a  verdict  to  the  truth  or  falsity  of  his 
testimony  in  this  respect.  There  was  an 
irreconcilable  conflict  in  the  testimony  of 
the  parties.  Their  respective  theories  were 
fully  and  fairly  submitted  to  the  Jury,  and 
the  Judgment  will  therefore  be  affirmed. 


BRTEANS  V.  CHICAGO  MILL  &  LUMBER 
CO.     (No.  101.) 

(Supreme  Ciourt  of  Arkansas.     Jan.  21,  1918.) 

1.  Masteb  and  Servant  «=»332{2)— Torts  of 
Servant — Scope  or  Bmplotment  —  Qxjks- 
TiONS  FOE  Jury. 

Whether  a  servant  who  killed  deceased  in  a 
quarrel  was  acting  within  the  scope  of  his  em- 
ployment, held,  under  the  evidence,  a  question 
for  the  Jury. 

2.  Master  and  Servant  ®=»307— Torts  of 
Servants — Liability  or  Master. 

Where  a  servant  quarrels  with  a  third  per- 
son while  acting  for  his  master,  and  tbe  quarrel 
ceases  for  an  appreciable  interval,  and  the  third 
person  renews  the  quarrel  and  is  killed,  the  mas- 
ter is  not  liable ;   nor  is  the  master  liable  if  the 


servant  is  only  fighting  to  serve  his  own  per- 
sonal ends. 
Hart  and  Smith,  JJ.,  dissenting. 

Appeal  from  drcolt  Court,  Crittenden 
County ;  R.  H.  Dudley,  Judge. 

Action  by  Minnie  Bryeans,  administratrix 
of  John  Bryeans,  deceased,  against  the  Chi- 
cago Mill  &  Lumber  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Appellant  sued  the  appellee  for  damages 
alleged  to  have  accrued  to  her  by  reason  of 
tbe  killing  of  her  husband  by  one  J.  A.  Breys- 
acre,  who,  at  the  time  of  the  killing,  was 
in  the  employ  of  the  appellee  as  superintend- 
ent of  its  box  factory.  The  appellant  al- 
leged in  her  complaint  that  one  of  the  rules 
of  the  company  foi'bade  "wood  haulers  and 
others  to  converse  with,  disturb,  or  in  any 
manner  Interfere  with  the  laborers"  employ- 
ed by  the  appellee,  and  likewise  forbade  the 
laborers  to  converse  with  wood  haulers  or 
others  who  were  not  In  the  employ  of  the 
appellee;  that  it  was  the  duty  of  the  supei^ 
intendent  Breysacre  to  enforce  this  role ;  and 
that  while  acting  within  the  scope  of  his 
employment  for  the  purpose  of  enforcing 
this  rule  he  killed  John  Bryeans,  the  husband 
of  the  appellant  Appellee  denied  that  it 
had  such  a  rule,  and  denied  that  Breysacre 
was  acting  wltbln  the  sc(^)e  of  his  employ- 
ment when  he  killed  Bryeans,  and  alleged 
that  Breysacre  killed  Bryeana  in  a  purely 
personal  encounter,  for  which  appellee  was 
In  no  manner  responsible.  Giving  tbe  testi- 
mony its  strongest  probative  value  in  favor 
of  the  appellant,  the  facts  are  substantially 
as  follows: 

Lange  bad  general  supervision  and  coo- 
trol  over  all  the  employte.  Shatz  was  next 
in  authority,  and  Breysacre  was  next  in  au- 
thority to  Shatz,  and  was  the  foreman  and 
superintendent  of  appellee's  box  factory. 

There  was  a  rule  of  the  company  requir- 
ing the  foreman  or  superintendent  to  look 
after  his  department  and  keep  people  from 
bothering  the  men  while  at  work.  The  as- 
sistant superintendent  was  asked  tbe  follow- 
ing question: 

"Well,  was  Mr.  Breysacre  within  bia  line  of 
duty  or  not  in  telling  Mr.  Bryeans  he  would 
have  to  quit  bothering  the  men  m  the  factory- 
talking  to  them?"  and  answered,  "Yes,  air." 

Bryeans  was  authorized  to  haul  kindling 
from  appellee's  box  factory,  and  he  was  in 
front  of  the  kindling  platform  when  the  kUl- 
Ing  took  place.  He  had  been  authorized  to 
haul,  and  had  been  hauling  kindling  from 
appellee's  plant  for  several  years.  He  had 
driven  his  wagon  to  the  platform  and  was 
lifting  It  in  position  to  dump  the  kindling 
Into  it,  when  Breysacre  said  to  him,  "John, 
you  will  have  to  quit  giving  orders  to  that 
negro  up  there."  The  negro,  at  that  time, 
was  on  the  kindling  platform  in  the  act  of 
dumping  a  load  of  kindling  Into  the  wagon. 
Bryeans  said  that  "he  hart  not  been  giving 


^9Far  otber  cases  tec  same  topic  and  KBT-NimBBR  In  all  Key-Numbered  Dtgesta  and  Indexn 
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any  orders  to  the  negro."  Breyaacre  replied, 
"Yes,  you  have ;  furthermore,  you  hare  been 
botberliig  the  men  In  the  shop;  every  time 
you  go  by  you  bother  Skinny  Morgan;  you 
stop  and  talk  to  him."  Bryeans  said  he  had 
noit  been  bothering  Skinny  Morgan,  and 
Breysacre  again  affirmed  that  he  had.  The 
two  men  by  this  time  had  become  excited. 
When  the  dispute  between  them  first  started 
Bryeans  had  his  gloves  on  and  a  smile  on 
bis  face.  After  It  had  progressed  some  little 
time  Bryeans  seemed  to  be  angry  and  the 
smile  went  off.  He  took  his  gloves  off  and 
laid  them  on  the  back  end  of  the  wagon  and 
stepped  away  from  the  wagon.  His  face 
was  flushed  with  anger.  He  ran  his  bands  in 
bis  pockets  and  confronted  Breysacre.  The 
argument  was  then  growing  more  heated  all 
the  time  and  Shatz  got  in  between  them. 
At  that  time  they  were  close  enough  together 
for  Shatz  to  put  his  hands  on  each  of  them 
and  push  them  bade  When  Shatz  thus  sepa- 
rated them  he  said  to  Bryeans,  "There  was 
not  any  use  In  getting  into  any  heated  argi> 
ment  about  the  thing;  that  whatever  Mr. 
Breysacre  had  told  him  he  would  have  to 
abide  by  that."  They  stopped  talking,  and 
Shatz  backed  away  from  them,  thinking  It 
was  all  over  with.  Just  a  second  or  so  after 
Shatz  stepped  away  from  between  them  they 
started  to  talking  again  in  a  low  voice,  and 
finally  Bryeans  told  Breysacre,  in  a  loud  and 
heated  way,  that  he  would  have  to  see  Mr. 
LAnge  about  it,  and  they  apparently  got  mad 
all  over  again.  Breysacre  said  that  Lange 
did  not  have  anything  to  do  with  It    Bryeans 

tben  called  Breysacre  a  G d liar,  and 

started  towards  him,  and  pulled  his  knife 
out  of  his  right-hand  pants  pocket  Breys- 
acre called  Bryeans  a  Q d liar,  and 

the  next  thing  was  the  shot,  when  Bryeans 
threw  np  his  hands,  placing  them  on  his 
face  over  the  place  where  the  bullet  struck, 
and  turned  to  Shatz  and  said,  "He  has  kUled 
me."  The  whole  thing  happened  quli^ly, 
and  Bryeans  died  In  a  very  short  time. 

There  was  some  conflict  In  the  testlm<my 
as  to  the  exact  attitude  Bryeans  was  In  at 
the  time  the  pistol  was  fired,  whether  he 
bad  his  bands  In  his  pockets  or  down  by  his 
sides,  hat  this  testimony  is  not  material  to 
the  issue  here. 

Tbe  court  instmcted  the  Jury  to  return  a 
verdict  in  favor  of  the  appellee,  which  was 
done,  and  from  a  judgment  In  favor  of  the 
appellee  against  the  appellant  for  costs  and 
dismissing  appellant's  cause  of  action,  this 
appeal  has  been  duly  prosecuted. 

J.  T.  Coston,  of  Osceola,  for  appellant  C. 
A.  Cunningham,  of  BlytheviUe,  and  Coleman 
A  Lewis,  of  Little  Bock,  for  appellee. 

WOOD,  J.  (after  stating  tbe  facts  as  above). 
[1]  Whether  or  not  Breysacre,  at  the  time 
tie  killed  Bryeans,  was  acting  within  the 
setve  of  bis  employment  was  an  Issue,  under 
tbe  evldMice,  for  tbe  Jury  to  determine. 
VTbile  the  evidence  Is  undisputed.  It  cannot  be 


said  that  all  reasonable  minds  would  draw 
the  same  conclusion  from  it 

Giving  the  evidence  its  strongest  probative 
value  in  favor  of  the  appellant,  which  we 
must  do  in  testing  the  ruling  of  tbe  court 
directing  a  verdict  against  her,  there  was 
evidence  to  warrant  the  ooncluslon  that 
Breysacre  was  acting  within  the  line  of  his 
duty  when  he  told  Bryeans  that  he  would 
have  to  quit  giving  orders  to  tbe  negro  up 
there,  and  when  he  told  htm  that  he  had 
'been  bothering  the  men  in  the  shop ;  that  this 
led  to  a  controversy  between  Breysacre  and 
Bryeans  which  resulted  In  the  killing.  In  a 
word,  there  was  testimony  from  which  tbe 
Jury  might  have  found  that  Breysacre  killed 
Bryeans  while  he  was  endeavoring  to  enforce 
the  rule  of  the  appellee  requiring  him  to  look 
after  his  department  and  to  keep  people 
"from  bothering  the  men,  the  employes,  while 
they  were  at  work." 

The  undisputed  testimony  shows  that  the 
act  of  Breysacre  in  telling  Bryeans  that  he 
would  hare  to  quit  bothering  the  men  In  the 
factory  caused  a  dispute  and  angry  words  to 
pass  between  them,  whereupon  the  assistant 
superintendent  interiMsed,  separated  them, 
and  they  quieted  down  in  their  talk,  in  fact, 
stopped  talking,  and  Shatz  backed  away  from 
them,  thinking  It  was  all  over.  But  in  a  sec- 
ond or  two  they  started  up  the  argument 
again,  first  talking  in  a  low  voice,  then  be- 
coming more  excited,  and  finally  Bryeans  told 
Breysacre  that  he  would  have  to  see  Mr. 
Lange  about  it  Then  Breysacre  told  Bryeans 
that  Lange  did  not  have  anything  to  do  with 
It  whereupon  Bryeans  called  Breysacre  a 

G d liar,  and  he  replied  in  kind; 

then  the  shooting  took  place. 

Viewing  the  evidence  in  Its  strongest  light 
In  favor  of  the  appellant  the  jury  would  have 
been  warranted  in  finding  from  this  testimo- 
ny that  the  killing  was  but  the  climax  of  the 
quarrel  between  Breysacre  and  Bryeans, 
which,  although  iiiterrupted  for  a  second  or 
two,  was  in  fact  but  one  continuous  quarrel 
cauvd  by  the  act  of  Breysscre  In  roprimand- 
Ing  Bryeans,  which  act  was  In  the  line  of 
Breysacre's  duty.  On  the  other  hand,  the 
Jury  would  also  have  been  warranted  in  find- 
ing from  the  evidence  that,  although  the 
quarrel  was  started  by  Breysacre  while  in 
the  line  of  his  duty,  yet  the  quarrel  was 
st(^>ped  by  the  assistant  superintendent  and, 
in  a  second  or  two  thereafter,  the  quarrel 
was  started  or  renewed  by  Bryeans  telling 
Breysacre  that  he  would  have  to  see  Mr. 
Lange  about  it,  and  upon  Breysacre's  reply 
that  Lange  did  not  have  anything  to  do  with 
it,  calling  Breysacre  a  Q d liar. 

These  difTerent  views  which  reasonable 
minds  might  have  drawn  from  tbe  evidence 
made  the  issue  as  to  whether  or  not  Breys- 
acre was  acting  within  the  line  of  his  duty 
when  he  fired  the  fatal  shot  one  of  fact 
to  be  determined  by  tbe  Jury,  and  not  one 
of  law  to-be  decided  by  the  court 

[2]  If  the  quarrel  which  was  started  by 
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Breysacre  In  telling  Bryeans  that  he  would 
have  to  stop  t>othertng  the  men  in  the  shop 
was  contlnilous  to  the  time  of  the  killing, 
and  the  killing  grew  out  of  sudi  quarrel, 
then  Breysacre  at  the  time  of  the  killing 
was  acting  in  the  scoi)e  of  his  employment. 
But  if  the  quarrel  which  was  thus  started 
had  ceased  for  an  appreciable  Interval,  how- 
ever short,  and  was  then  renewed  through 
the  fault  of  Bryeans  and  the  killing  was  the 
result  of  the  quarrel  thus  renewed  by  Bry- 
eans, then  Breysacre  at  the  time  of  the  Wil- 
ing was  not  acting  within  the  scope  of  his 
authority.  See  6  Labatt,  Master  and  Serv- 
ant, and  cases  cited.  The  effect  of  the  in- 
struction of  the  court  was  to  hold  as  matter 
of  law  that  the  quarrel  was  not  continuous, 
and  that  Bryeans  instigated  and  renewed  the 
quarrel  that  had  ceased.  Moreover,  although 
Shatz  testified  that  Br^sacre  was  acting 
within  the  line  of  bis  duty  when  he  told 
Bryeans  tliat  he  must  "stop  giving  orders 
to  that  n^ro,"  and  stop  talking  to  the  men, 
bothering  them  while  they  were  at  work  In 
the  shop,  he  also  testified  that  Bryeans  de- 
nied the  charge.  This  made  it  a  question 
for  the  Jury  as  to  whether  Breysacre  was 
endeavoring  in  good  faith  to  enforce  the  rule 
of  the  appellee,  or  whether  he  had  turned 
aside  from  his  duty  and  the  service  of  the 
appellee  to  serve  his  own  individual  ends  by 
engaging  in  a  mere  personal  controversy 
with  Bryeans.  If  the  latter  was  his  purpose, 
then  of  coarse  the  appellee  was  not  liable 
Therefore,  as  we  view  the  evidence,  the  issue 
as  to  whether  Breysacre  was  acting  in  the 
scope  of  his  authority,  at  the  time  he  killed 
Bryeans,  was,  as  stated  in  the  beginning,  one 
of  fact  to  be  submitted  to  the  jury  under 
appropriate  instructions. 

In  one  of  the  latest  cases  upon  this  subject 
we  said: 

"No  hard  and  fast  rale  has  been  or  can  be 
prescribed  by  which  to  determine  what  acts 
are  within  the  scope  of  a  servant's  employment 
Each  case  is  governed  by  ita  own  particular 
facts,  under  certain  general  rules  of  law.  C!ool- 
ey  says:  'Where  a  servant  acts  without  refer- 
ence to  the  service  for  which  he  is  employed, 
and  not  for  the  purpose  of  performing  the  work 
of  the  employer,  but  to  effect  some  independent 
parpoee  of  bis  own,  the  master  is  not  responsi- 
ble for  either  the  acts  or  omissions  of  the  serv- 


ant.' Cooley  on  Torts,  1032;  26  Cyc.  1B3& 
Conversely,  when  the  servant  acts  with  refer- 
ence to  the  services  for  which  he  is  employed 
and  for  the  purpose  of  performing  the  work  of 
his  employer,  and  not  for  any  inaep«ident  pur- 
pose of  his  own,  but  purely  for  the  ben^t  of  his 
master,  it  is  generally  held,  under  sudt  circum- 
stances, that  tiie  acts  so  done  are  within  the 
scope  of  the  servant's  employment." 

In  the  case  of  Sweeden  v.  Atkinson,  93 
Ark.  397,  402,  12$  S.  W.  439,  441  (27  Ia  B.  A. 
[N.  S.]  124),  we  said: 

"The  act  of  the  servant  for  whidi  the  master 

is  liable  must  pertain  to  something  that  is  in- 
cident to  the  employment  for  whidi  he  is  hired, 
and  whidi  it  is  his  duty  to  ];>erform,  or  be  for 
the  benefit  of  the  master.  It  is  therefore  neces- 
sary to  see  in  each  particular  case  what  was  the 
object,  purpose  and  end  of  the  employment, 
and  what  was  the  object  and  purpose  of  the 
servant  in  doing  the  act  complained  of."  K.  L. 
Bruce  Co.  v.  Yax,  199  S.  W.  535. 

In  Railway  Co.  ▼.  Grant,  75  Ark.  579,  88 
S.  W.  680,  1133,  we  said : 

"It  is  a  well-egtabltshed  rule  that  a  princi- 
pal is  liable  for  all  torts,  negligences,  or  other 
malfeasances,  committed  by  bis  agent  in ,  the 
coarse  of  his  employment  and  for  the  princi- 
pal's benefit,  although  such  torts  or  negligencis 
are  not  authorized  or  ratified  by  the  principal, 
or  even  thoueh  he  had  forbidden  or  disapproved 
of  them,  and  the  agent  disobeyed  or  deviated 
from  his  instructions  in  committing  them. 
•  •  *  If,  from,  a  consideration  of  all  the  facts 
and  circumstances  of  the  case,  it  is  determined 
that  the  agent  was  acting  for  his  principal,  and 
in  pursuance  of  his  real  or  apparent  agency, 
at  the  time  the  tort  was  committed,  then  it 
may  be  said  that  he  was  acting  in  the  cnorse 
of  nis  employment,  and  the  principal  will  be 
liable  for  such  tort,  whether  authorized  or  not" 

It  is  l>elieved  that  these  general  principles 
of  law,  announced  by  this  court,  which  are  in 
conformity  with  the  authorities  generally, 
will  enable  the  court  to  formulate  a  correct 
charge  in  submitting  to  the  jury  the  issue  as 
to  whether  Breysacre,  at  the  time  of  the 
killing,  was  acting  within  the  scope  of  his 
employment  The  issue  as  to  whether  Brqrs- 
acre  was  Justified  or  excused  in  committing 
the  homicide  In  so  far  as  that  issue  concerns 
the  appellee  is  not  presented  by  this  appeal 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded  tor  a 
new  trial. 

HART  and  SMITH,  33.,  dissent 
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BUTLEK  CX)UNTT  R.  CO.  t.  ST.  LOUIS.  K. 

&  a.  E.  B.  CO.    (No.  156.) 

(Supreme  Court  of  Arkansas.     Feb.  11,  1918.) 

1.  EllINKnT  DOKAIR  «S>274<1)— JUBISDIOnOR 

— Bquitt. 
Damages  in  condemnation  proceedings  must 
b«  determined  in  the  circuit  court,  the  proceed- 
ing being  strictly  statutory  and  legal,  and  equi- 
ty will  interfere  only  when  an  attempt  ia  made 
to  take  property  for  private  instead  of  public 
purposes. 

2.  EQTjmr  «=»202— PtEADlNO. 

In  order  to  invoke  equitable  interference  in 
condemnation  proceedings  on  the  ground  that 
an  attempt  is  being  made  to  take  property  for 
private  purposes,  toe  cross-bill  must  state  facts 
and  not  conclusions. 
a  Emiwxwt  Doxain  <S=>293(2)— Pleadino  — 

GON0I,USI0HS. 

A  cross-bill  in  condemnation  proceedings 
where  a  railroad  was  seeking  to  put  a  spur 
track  across  tbe  right  of  way  of  another  rail- 
road, which  stated  that  tbe  purpose  was  only 
for  private  purposes  and  that  the  two  roads 
were  connected  and  had  established  switching 
charges,  and  that  defendant  could  properly 
serve  industriea  to  be  served  by  the  proposed 
spur,  merely  stated  conclusions,  and  did  not 
give  equity  jurisdiction. 

4.  Ekhteht   Domain    <&=>196— Fttbuo    Ptts- 
fosk— 'evibenck. 
Evidence  in  condemnation  proceeding  held 
to  show  that  a  proj^ed  spur  track  would  be 
for  public  and  not  private  purposes. 

Appeal  from  Clay  Chancery  Court;  Aicb^ 
er  Wheatley,  Chancellor. 

Condemnation  proceedings  by  the  Bntler 
Ooonty  Bailroad  Company  agralnst  tbe  St 
Louis,  Kennett  A  Southeastern  Bailroad 
Company.  The  cause  was  transferred  to  the 
chancery  court,  and  the  complaint  was  dis- 
missed. From  the  decree  dismissing  the 
complaint,  plelntlfT  appeals.  Beversed  and 
remanded,  with  directions. 

O.  B.  Oliver,  of  Coming,  for  appellant. 


HUMPHBEYS,  J.  The  appellant,  Butler 
County  Bailroad  Company,  is  a  Missouri 
railroad  corporation  authorized  to  construct, 
maintain,  and  operate  a  railroad  for  public 
use  within  Arkansas,  commencing  at  Pedlar 
Bluff,  Mo.,  and  running  to  Piggott,  Ark.  Ap- 
pellee, Missouri,  Kennett  &  Southeastern 
Railroad  Comi)any,  is  also  a  Missouri  rail- 
road corporation  authorized  to  construct, 
maintain,  and  operate  a  railroad  for  public 
use  from  Kennett,  Ma,  to  Piggott,  Ark.  The 
railroads  were  built,  and  each  has  a  main 
track  in  Piggott,  Ark.,  running  almost  par- 
allel in  a  southeasterly  direction,  connected 
by  Interchange  tracks.  Meyers  Stave  &  Man- 
ufacturing Company  is  located  in  a  north- 
easterly direction  from  the  main  tracks,  the 
main  trade  of  appellee  being  between  the 
main  track  of  appellant  and  the  stave  man- 
ufacturing company.  The  stave  manufactur- 
ing company  purchased  timber  up  and  down 
both  railroads  for  a  great  distance,  and  ship- 


ped its  finished  product  out  on  botli  roads. 
Appellant  company  delivered  the  raw  ma- 
terial consigned  to  the  stave  company,  and 
received  its  shipment  of  finished  product 
from  the  stave  company  through  the  aid  of 
aK)ellee  company  on  a  switching  diarge  ba- 
sis. In  other  words,  after  appellant  brought 
raw  material  to  Piggott  for  the  stave  com- 
pany, it  was  carried  over  the  Interchange 
track  and  over  appellee's  spurs  to  the  stave 
company  on  a  switching  charge  basis  of  75 
cents  a  car.  On  account  of  switching  the 
raw  material  in,  it  caused  a  delay  of  about 
two  days  on  Incoming  freight;  and  the  same 
method  and  delay  obtained  as  to  the  out 
shipments  of  finished  products.  A  shuttle 
factory,  temporarily  shut  down,  was  similar- 
ly situated.  Berry  shippers  were  in  like  oon- 
dltion.  An  loe  plant  was  in  contemplation 
of  construction  in  the  same  locality  which 
would  suffer  the  same  inconveniences.  If 
built 

Appellant  desired  to  build  a  direct  spur 
from  its  own  main  track  across  the  main 
track  and  right  of  way  of  appellee  to  that 
part  of  the  town  in  which  the  stave  fac- 
tory and  shuttle  factory  were  located.  In 
aid  of  that  desire,  it  instituted  suit  in  con- 
demnation against  appellee  in  the  Clay  cir- 
cuit court  for  the  Eastern  district  making 
all  necessary  allegations  required  by  statute 
in  condemnation  proceedings.  It  sought  to 
condemn  the  following  lands,  to  wit:  Begin- 
ning at  a  point  in  the  east  line  of  the  But- 
ler County  Bailroad  right  of  way  101  feet 
south  of  the  north  lloe  of  the  S.  W.  ^  of  the 
S.  W.  ^  of  section  11,  tovniship  20  north, 
range  8  east  running  thence  southeasterly  on 
a  15  degree  curve  to  the  left  crossing  the  cen- 
ter line  of  the  main  line  of  tbe  St  Louis,  Ken- 
nett &  Southeastern  Railroad,  at  a  point  159.8 
feet  south  of  the  north  line  of  the  said  S.  W. 
%  of  the  S.  W.  %  of  section  11,  and  inter- 
secting the  east  right  of  way  line  of  the  St. 
Louis,  Kennett  &  Southeastern  Bailroad  at 
a  point  223.5  feet  south,  28  degrees  and  15 
minutes  east  of  a  point  in  tbe  north  line  of 
the  S.  W.  %  of  the  S.  W.  %  of  section  11, 
township  20  north,  range  8  east  603.4  feet 
east  of  the  northwest  corner  thereof,  all 
being  a  part  of  the  S.  W.  %  of  the  S.  W.  % 
of  section  11,  township  20  north,  range  8 
east  and  which  is  more  particularly  shovm 
by  reference  to  a  plat  of  said  land  hereto 
attached  and  made  part  hereof.  Appellee  an- 
swered In  substance  that  api)ellent  was  not 
attempting  to  condemn  the  land  for  public 
purposes,  but  for  private  use;  and  in  an  at- 
tempt to  serve  only  one  industry  which  was 
being  served  on  a  switching  charge  basis; 
that  it  sought  to  condemn  the  right  of  way  to 
avoid  tbe  switching  charges  and  for  private 
gain  only.  On  motion  of  appellee,  the  cause 
was  transferred  to  the  diancery  court,  where 
the  cause  was  heard  and  the  complaint  dis- 
missed.    From   the   decree   dismissing   the 
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complaint,  an  appeal  has  been  prosecuted  to 
this  court 

[1]  Tbe  first  question  to  be  determined  Is 
whether  tbe  allegations  in  the  answer  are 
sufficient,  if  treated  as  a  cross-bill,  to  have 
the  cause  transferred  to  equity.  Damages  In 
condemnation  proceedings  must  be  determin- 
ed tn  the  circuit  court,  the  proceeding  be- 
ing strictly  statutory  and  legal.  Kqulty  will 
interfere  by  injunction  only  when  an  attempt 
is  made  to  take  property  for  private  instead 
of  public  purposes.  Moimtain  Park  Termi- 
nal Ry.  Co.  V.  Field,  76  Ark.  239,  88  8.  W. 
897. 

[2]  In  order  to  invoke  this  equitable  Inter- 
ference, the  bill  or  cross-bill  must  state  facts 
from  which  a  court  can  draw  conclusitms. 
The  statement  of  conclusions  is  not  suffi- 
cient. Paragraph  4  of  the  answer  in  the 
instant  case  is  as  follows: 

"Defendant  railroad,  further  answering,  says 
that  the  plaintiff  railroad  does  not  seek  to  ap- 
propriate said  defendant  railroad  company  a 
land  for  :public  use  or  for  any  public  purposea, 
bat  that  it  seeks  to  appropriate  said  lands  for 
private  use  only.  Defendant  railroad  further 
says  that  there  is  located  on  defendant  rail- 
road's land,  and  served  by  defendant,  an  indus- 
try, said  industry  being  connected  with  said 
defendant  railroad  by  spnrs  and  connections; 
that  said  plaintiff  railroad  and  defendant  rail- 
road are  connected  by  certain  tracks,  that  said 
railroads  have  established  certain  switching 
charges,  and  cars  are  transferred  from  one 
railroad  to  the  other ;  that  said  defendant  rail- 
road company  can  in  every  way  serve  proper- 
ly said  industry  as  referred  to  above;  that 
said  plaintiff  railroad  seeks  for  private  gain 
only  to  cross  said  defendant's  track,  and  not  for 
public  use  or  for  any  public  purposes." 

[S]  This  answer  is  on  a  par  with  the  an- 
swer and  cross-bill  in  the  case  of  St  L.,  I.  M. 
&  S.  R.  Co.  V.  Ft  Smith  &  Beebe  R.  Co.,  104 
Ark.  344,  148  S.  W.  531.  In  that  case  this 
court  characterized  the  answer  as  a  state- 
ment of  a  conclusion  only,  and  in  discussing 
its  insufficiency  said: 

"The  fact  that  private  purposes  are  subserved 
would  not  exclude  tlie  idea  that  the  public  may 
also  participate  in  the  enjoyment  of  the  ntility. 
The  law  giTca  all  a  right  to  use  it  on  equal 
terms,  and,  as  we  declared  in  the  recent  case 
of  Oxark  Coal  Co.  v.  Pennsylvania  Anthracite 
RaUroad  Co.,  87  Ark.  495  [134  S.  W.  634,  Ann. 
Cas.  1912D,  1000],  this  makes  the  ase  a  public 
one,  even  though  private  interests  are  primarily 
intended  to  be  served." 

nie  allegations  in  the  answer  were  insnf- 
fident  to  warrant  a  transfer  of  the  cause 
from  tbe  circuit  court  to  the  chancery  court 

[4]  We  are  also  of  the  opinion  that  tbe  evi- 
dence in  this  case  establishes  the  fact  that 
the  spur,  when  built,  wUl  be  for  a  public 
use.  It  will  serve  several  industries  and 
the  riilpplng  public  in  a  more  convenient  and 
ezpeditloas  manner. 

For  the  reasons  indicated,  the  decree  dis- 
missing the  complaiht  is  reversed,  and  the 
came  remanded,  with  Instmctions  to  trans- 
fer it  to  the  circuit  oourt  to  ascertain  the 
damages  to  which  appdlee  Is  entitled. 


COLLIER  V.  SMITH  et  aL    (No.  18&) 
(Supreme  Court  of  Arkansas.     Feb.  4,  1918.) 

1.  HioHWAYs  ^=»128— Sau:  fob  Taxb»— Colt 

ijiTEBAt,  Attack. 
A  sale  tor  delinquent  taxes  vnder  Sp.  & 
Priv.  Acts  1911,  p.  722,  for  road  taxes,  where 
tbe  decree  rendered  recited  on  its  face  all  the 
jnrisdictional  requirements,  was  not  subject  to 
collateral  attack  by  defense  in  ejectmeat 
brought  by  the  purchaser  that  the  lands  were 
reported  delinquent  for  1911  instead  of  1912, 
when  in  fact  the  1912  taxes  were  unpaid  and 
tbe  land  vras  sold  therefor;  such  matter  being 
for  defense  in  the  original  suit  only. 

2.  Taxation  $=>674  —  Deed  —  Vauditt— 
Claim  of  Intebest  bt  Pubchaseb — Effect. 

Rule  that  subsequent  payment  of  taxes  by 
purchaser  at  tax  sale  does  not  strengthen  the 
original  tax  title  cannot  be  invoked  against  a 
tax  purchaser  who  was  not  in  possession  nor 
enjoying  the  benefits  thereof  and  was  under  no 
obligation  to  the  original  owner  to  pay  taxes. 
S.  HiOBWATB  «=»128  — Road  Taxes —  Saus 
—Redemption — Riohts  of  Minobs. 

Since  Sp.  &  Priv.  Acts  1911,  p.  722,  creat- 
ing Road  Improvement  District  No.  3  in  Jef- 
ferson county,  authorizing  any  landowner  to  re- 
deem from  sale  for  delinquent  taxes  within  one 
year,  contains  no  saving  clause  in  favor  of 
minors,  such  persons  cannot  redeem  after  the 
expiration  of  one  year. 

4.  HioHWATs  «=>128— Rqad  Taxes— Saues— 
Redemption— Rights  of  Minobs. 

Where  defendants'  land  was  sold  at  sal« 
for  taxes  delinquent  under  Sp.  &  Priv.  Acta 
1911,  p.  722,  and  tbo  time  for  redemption  had 
expired  before  Acts  1915,  p.  123,  became  ef- 
fective, such  act  did  not  entitle  defendants  to 
redeem ;  plaintiff  having  a  vested  right  which 
accrued  prior  to  an  enactment  of  the  later  act 

Appeal  from  Jefferson  Chancery  Ck>urt; 
John  M.  ElUott,  (3bancellor. 

Ejectment  by  Thomas  J.  Collier  against 
Walter  Elwood  Smith  and  another  by  their 
guardian  J.  W.  Smith.  From  the  decree  ren- 
dered, plaintiff  appeals.  Reversed  and  re- 
manded, with  instructions. 

Coleman  &  Gantt  of  Pine  Bluff,  for  appel- 
lant. Rowell  &  Alexander,  of  Fine  BlofF,  for 
appellees. 

HUMPHREYS,  J.  On  the  7th  day  of  Jan- 
uary, 1007,  appellees  purchased  the  N.  W. 
%  of  the  N.  W.  %,  Sec.  14,  T.  6  S.  R.  10  W.. 
in  Jefferson  county.  Ark.  They  permitted 
the  land  to  forfeit  in  1912  for  tbe  nonpay- 
ment of  the  state  and  county  taxes  assessed 
against  it  in  1011,  and  at  the  d^nquent  tax 
sale,  Thomas  J.  Collier,  appellant  purchased 
the  land  on  June  10,  1912,  and  procured  a 
tax  deed  under  said  purchase  on  December 
7,  1914.  The  land  was  proceeded  against 
under  Act  248  of  the  Acts  of  Arkansas,  1911, 
for  nmipayment  of  1912  taxes  of  Road  Im- 
provement District  No.  3,  whl<di  resulted  in 
a  decree,  of  date  September  18, 1913,  subject- 
ing the  land  to  sale  to  satisfy  the  lien  for 
said  road  Improvement  district  taxea  The 
decree  recited  the  iwrfonnance  of  all  statu- 
tory requirements  necessary  to  give  the 
chancery  court  jurisdiction  in  said  road  dis- 
trict suit 
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Pnrsnant  to  fbe  decretal  order,  the  land 
was  sold  by  the  commlssiiMier  on  October  16, 
191S,  and  purchased  by  Thomas  J.  Collier, 
the  appellant  herein.  The  commlsslimer  filed 
his  rq^iort,  and  the  sale  was  confirmed  and 
deed  ordered.  On  October  31,  1913,  there- 
after, the  commissioner  presented  bis  deed 
to  the  court  tor  approval,  and  the  deed  was 
examined,  approved,  and  acknowledged  in 
open  coort  and  delivered  to  the  purchaser, 
Thomas  J.  Collier.  Immediately  after  the 
purchase  by  appellant  under  the  tax  for* 
felture  of  1911,  he  assessed  the  prc^perty  in 
his  own  name,  and  thereafter  paid  all  state, 
connty  and  general,  and  special  improvement 
district  taxes,  on  said  real  estate.  During 
all  tills  time,  the  appellees  remained  in  pos- 
session and  enjoyed  the  free  use  of  the  proi>- 
erty. 

On  March  16,  1916,  appllant  brought  snit 
in  ejectment  against  appellees  in  the  Jeffer- 
son circuit  court,  asserting  title  and  right  of 
possession  under  his  tax  deeds.  Appellees, 
through  their  father  and  guflrdian,  J.  W. 
Smith,  filed  answer,  challenging  the  validity 
of  both  tax  deeds.  The  tax  sale  and  the  tax 
deed  issued  by  the  clerk  of  the  county  were 
challenged  for  the  alleged  reason  that  no  tax- 
es for  the  year  1911  were  levied  on  the  land 
by  the  levying  court  of  JeflTerson  county ;  and 
the  commissioner's  deed  was  challenged  on 
the  gronnd  that  the  collector  never  returned 
the  land  as  delinquent  for  the  taxes  of  1912 
to  the  commissioners  of  road  improvement 
district  Mo.  8.  They  assert  that  the  tax  deeds 
were  clouds  npon  their  title,  and  prayed  that 
the  cause  be  transferred  to  the  chancery 
court,  and  that  said  deeds  be  canceled  and 
held  for  naught,  and  prayed  in  the  alterna- 
tive tliat  if  the  commissioner's  deed  were  sus- 
tained, they  be  permitted  to  redeem  under 
Act  No.  248  of  the  General  Assembly  of  the 
stiate  of  Arkansas,  1911,  but  that  if  the  time 
for  redemption  under  that  act  had  expired, 
they  be  permitted  to  redeem  under  Act  No. 
43  of  the  General  Assembly  of  the  state  of 
Arkansas  of  1915,  approved  February  9,  1915. 

The  cause  was  transferred  to  the  chancery 
court,  and.  there  heard  upon  the  pleadings, 
agreed  statement  of  facts,  depositions,  and 
docnmentary  evidence,  from  which  the  chan- 
cellor found  that  appellees,  being  minors,  had 
a  right  (0  redeem  the  land  in  controversy 
from  the  tax  sale  under  the  tax  forfeiture  of 
1911,  and  that  the  collector  failed  to  return 
the  lands  as  delinquent  for  the  special  taxes 
of  1912  to  the  commissioners  of  said  road 
district,  and  for  that  reason  the  chancery 
court  had  no  Jurisdiction  to  condemn  and 
order  a  sale  of  the  lands  for  a  tax  of  road 
Improvement  district  No.  3  in  Jefferson  coun- 
ty. Ark.,  and  also  found  that  Thomas  J.  Col- 
lier did  not  purchase  at  the  commissioner's 
sale  to  strengthen  his  title,  but  was  of  neces- 
sity forced  to  purchase  in  order  to  protect  his 
title  acquired  under  the  forfeiture  of  1911, 
and  that  the  purchase  amounted  to  nothing 
more  than  a  payment  of  taxes  due  road  im- 
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provement  district  No.  8.  In  accordance 
with  the  findings  aforesaid,  the  coort  then 
canceled  both  tax  deeds  and  required  the 
appellees  to  refund  to  Thomas  J.  Collier  the 
aggregate  sum  of  IS1.70,  together  with  in- 
terest at  the  rate  of  10  Tper  cent  per  annum 
from  the  date  of  the  respective  payments  un- 
til paid,  that  being  the  total  amount  the 
said  Collier  had  expended  In  procuring  his 
tax  titles  and  paying  general  and  special 
taxes  on  said  land  thereafter. 

[1]  It  is  not  seriously  contended  by  appel- 
lees that  the  sale  for  the  taxes  of  1911  for 
general,  state,  and  county  purposes  was  void, 
but  they  seem  content  with  their  conced- 
ed right  to  redeem  from  that  sale.  It  would 
not  benefit  them  to  exercise  their  right  of 
redemption,  however,  if  they  cannot  success- 
fully attack  or  redeem  from  the  sale  of  the 
land  for  the  1912  taxes  assessed  by  said  road 
improvemoit  district  No.  3-  against  it  This 
latter  sale  was  made  on  the  16th  day  of  Oc- 
tober, 1918,  by  a  commissioner  under  the 
provisions  of  Act  248,  Special  and  Private 
Acts  of  1911.  The  Jurisdiction  to  enforce  de- 
linquent taxes  due  said  district  was  placed 
in  the  chancery  court  by  the  act  The  sale 
was  made  through  the  chancery  court.  The 
decree  rendered  for  the  sale  of  the  lands  re- 
cited on  its  face  all  necessary  Jurisdictional 
requlremmts.  This  is  a  collateral,  and  not 
direct,  attack  upon  the  decree  of  a  court  hav- 
ing Jurisdiction  to  render  such  a  decree.  No 
dispute  exists  between  the  parties  as  to  the 
character  of  the  attack.  The  dispute  be- 
tween them  is  whether  the  decree  can  be  col- 
laterally attacked  by  showing  that  the  col- 
lector reported  the  lands  delinquent  for  1911, 
instead  of  1912.  The  assessment  list  fur- 
nished the  collector  by  the  board. of  the  road 
district  was  an  assessment  for  taxes  of  1912, 
but  when  he  made  his  report,  the  sheet  upon 
which  it  was  made  reported  the  lands  de- 
linquent for  1911.  The  suit,  however,  was 
brought  fOr  delinquent  taxes  of  1912.  The  tax- 
es for  1912  were  delinquent  and  had  not  been 
paid.  This  was  a  matter  of  defense,  if  at  all, 
available  In  the  original  suit,  but  not  on  col- 
lateral attack.  Actual  payment  of  taxes 
cannot  avail  on  collateral  attack  where  the 
land  was  sold  by  decree  of  court  in  accord- 
ance with  the  statutes  of  the  state.  Wallace 
V.  Brown,  22  Ark.  118,  76  Am.  Dec.  421;  Wil- 
liamson V.  Mhnms,  49  Ark.  336,  5  S.  W.  320 ; 
McCarter  v.  Neil,  50-  Ark.  188,  6  S.  W.  731; 
Burcham  v.  Terry,  65  Ark.  398,  18  8.  W. 
458,  29  Am.  St  Rep.  42;  Crittenden  Lbr.  Co. 
V.  McDougal,  101  Ark.  390,  142  8.  W.  836; 
Gassady  v.  Norris,  118  Ark.  449,  177  S.  W. 
10.  Appellees  Invoked  the  doctrine,  in  sup- 
port of  their  contention,  announced  in  Van 
Ertten  V.  Dougherty,  83  Ark.  534,  103  S.  W. 
737,  and  Fleming  v.  Weaver,  98  Ark.  455,  136 
8.  W.  189,  to  the  effect  that  Judgments  ren- 
dered without  acquiring  Jurisdiction  over 
the  person  and  subject-matter  in  the  man- 
ner required  by  the  statute  are  subject  to 
collateral  as  well  as  direct  attack.    The  cas- 
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es  are  not  parallel  to  tbe  instant  case.  Serv- 
ice was  obtained  in  tbe  Instant  case  In  the 
manner  provided  by  the  statute,  and  hence 
it  is  controlled  by  tbe  rule  announced  In 
McCarter  v.  Nell,  supra,  and  the  other  cas- 
es cited  in  connection  with  it. 

[2]  But  it  is  insisted  that  tbe  decree  should 
be  affirmed  upon  the  theory  that  tbe  pur^ 
chase  at  the  commissioner's  sale,  under  the 
decree  of  the  chancery  court  to  enforce  the 
delinquent  taxes  of  1911  against  said  lands, 
amounted  to  a  payment  of  the  taxes  only, 
and  that  it  was  not,  in  fact,  a  purchase  to 
strengthen  the  original  tax  title  of  appellant. 
This  contention  Is  not  sound,  for  the  reason 
that  the  rule  cannot  be  invoked  unless  the 
bolder  of  the  original  tax  purchase  certificate 
was  at  the  time  of  the  second  purchage  either 
in  possession  of  the  land,  or  enjoying  tbe 
benefits  thereof,  or  was  under  some  obliga- 
tion to  the  original  owner  of  the  land  to  pay 
the  taxes.  Staley  v.  Leomans,  58  Ark.  428, 
14  S.  W.  646,  22  Am.  St.  Bep.  231;  Palmer 
V.  Ozark  Land  Co.,  74  Ark.  253,  86  S.  W.  408. 

[3]  Tbe  last  question  to  be  determined  on 
app^  is  whether  appellees  have  a  right  to 
redeem  tbe  land  from  the  commissioner's 
sale  of  date  October  16,  1913.  There  is  no 
saving  clause  In  favor  of  minors  in  tbe  sec- 
tion providing  for  redemption  by  tbe  original 
owner  in  Special  and  Private  Act  248,  in 
the  Acts  of  Arkansas  of  1911,  creating  Boad 
Imp.  District  No.  3  in  Jefterson  county,  Ark. 
The  redemption  section  (section  12)  reads  as 
follows: 

"•  •  •  And  provided,  that  any  landowner 
shall  have  the  right  to  redeem  an;  and  all  lands 
sold  at  such  sale  within  one  year  thereafter ; 
which  shall  run  from  tho  day  when  the  lands 
are  offered  for  sale,  and  not  from  the  day  when 
the  sale  is  confirmed." 

More  than  one  year  expired  after  the  date 
of  sale  by  the  commissiouer  In  chancery  be- 
fore appellees  offered  to  redeem.  Therefore 
no  redemption  exists  under  said  Act  248  In 
favor  of  appellees. 

[4]  But  it  is  said  the  right  of  redemption 
exists  to  appellees  under  Act  43  of  the  Acts 
of  1915.  This  must  depend  on  whether  said 
act  will  relate  back  and  affect  vested  rights 
in  property  acquired  before  its  passage.  It 
•  will  be  remembered  that  in  the  instant  case 
appellant  bought  the  land  at  a  commission- 
er's sale  on  the  16th  day  of  October,  1913, 
which  sale  was  confirmed  and  in  pursuance 
thereof  a  commissioner's  deed  was  executed, 
presented,  approved,  and  acknowledged  In 
open  court  and  delivered  to  appellant,  and 
the  right  of  redemption  of  one  year  granted 
appellees  under  section  12  of  Act  248  of  the 
Acts  of  1911  bad  expired  before  appellees  of- 
fered to  redeem,  and  before  the  passage  of 
Act  43  of  the  Acts  of  1915.  It  can  with  safe- 
ty be  said  that  appellant  In  this  case  acquir- 
ed  vested  rights  in  tbe  land  by  virtue  of  his 
purchase  before  the  passage  of  Act  43  of 
Acts  of  1915.    The  act  in  question  did  not 


take  effect  until  foar  months  after  amieUees' 
right  to  redeem  had  expired  under  the  act 
of  1911.  The  language  of  tbe  act  la  broad, 
but  It  does  not  contain  any  specific  clause 
that  it  shall  relate  bad:  or  be  retroactive  In 
its  effect.  Under  the  rule  of  constructloii 
adopted  by  this  court  In  former  cases,  -vce 
cannot  give  the  act  retroactive  ^ect  so  as 
to  divest  vested  rights.  Crittenden  v.  Jcdin- 
son,  14  Ark.  447 ;  Bailway  v.  Alexander,  49 
Ark.  190,  4  S.  W.  753;  Fayette\-lUe  B.  &  L. 
Ass'n  V.  BowUn,  63  Ark.  678.  39  S.  W.  1046 ; 
Beavers  v.  Myar,  68  Ark.  833,  68  9.  W.  40 ; 
Bankin  v.  Schofleld,  70  Ark.  83,  66  S.  W.  107. 
For  the  errors  indicated,  the  decree  is  re- 
versed and  the  cause  remanded,  with  instruc- 
tions to  «iter  a  decree  in  accordance  with 
this  opinion. 


BOWDBN  V.  FUI/IX)N  COUNTY. 
(Nos.  127,  158.) 

(Supreme  Court  of  Arkansas.    Feb.  4, 1918.) 

1.  Shebiffb  and  Conbtablss  9=>29— Saxaky 
—Statutes— Validity. 

Const,  art.  7,  i  46,  fixes  the  term  of  ofiSce 
of  sheriffs  and  collectors  at  two  years.  Sp.  & 
Priv.  Acts  1911,  p.  808,  amendmg  Acts  1B09. 
p.  182,  fixing  tbe  fees  and  salaries  of  the  sheriff 
of  Fulton  county,  declares  that  the  fees  and  sal- 
ary of  the  sheriff  and  ex  officio  collector  shall 
not  exceed  the  sum  of  $2,200  per  annum.  A 
subsequent  section  requires  sberifb  to  make  set- 
tlements at  the  regular  July  term  of  the  county 
court  of  the  county.  Held  that,  as  the  sheriff's 
term  of  office  commenced  in  October,  the  stat- 
ute must  be  construed  as  if  declaring  that  snch 
sheriff  should  receive  the  sum  of  $2,200  per  an- 
num for  the  term  of  his  office,  as  otherwise  the 
statute  might  be  invalid  in  having  the  effect  of 
limiting  the  salary  of  the  sheriff  to  a  period 
less  than  the  full  term. 

2.  Sheriffs  and  CoNErrABLSs  «=>7&— 8ai.akt 
— Statutes — Corstbuohoh. 

Such  act  of  1911,  after  fixing  the  compensa- 
tion of  the  sheriff  and  providing  for  collection 
of  all  fees  allowed  by  law  and  settlement  at  the 
July  term  of  the  county  court,  provides  that  in 
such  settlement  tbe  sheriff  shall  be  chargeable 
and  liable  for  all  fees  and  commissions;  that 
it  is  his  duty  to  collect;  that  he  shall  pay  over 
to  tbe  treasurer  aU  funds  received  by  him  in 
excess  of  his  salary;  and  that  all  money  paid 
into  tbe  treasury  arising  from  such  fees  shall  be 
covered  into  the  general  revenue  fuhds  of  the 
county  and  charged  to  the  treasury  by  the  clerk. 
A  sheriff  during  the  first  period  of  his  term  for 
which  he  made  settlement  in  July  collected  fees 
in  excess  of  the  amount  of  bis  salary  accruing 
at  that  date.  Fees  thereafter  collected  did  not 
equal  the  maximum  salary  allowed.  Held,  that 
on  final  settlement  the  sheriff  was  entitled  to 
an  allowance  from  tbe  county  on  account  <^ 
such  fees;  the  statute  allowizig  him  a  maximum 
salary  of  $2,200  per  year  during  the  term  of  his 
office  provided  during  his  term  he  collects  fees 
to  make  that  amount. 

McOalloch,  O.  J.,  and  Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Fulton  Coun- 
ty;   J.  B.  Baker,  Judge. 

Claim  by  Thad  W.  Bowden  against  Fulton 
County.  Tbe  claim  was  disallowed  by  tbe 
county  court,  and  on  appeal  the  circuit  ooart 
affirmed  tbe  judgment,  whereupon  claimant 


QssFor  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Dicesta  and  Indexw 
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again  appeals.  Beversed,  aitd  caose  remand* 
ed,  witb  dlrecttona. 

The  appellant  was  elected  sheriff  and  col- 
lector of  Fulton  county,  and  qualifled  and 
entered  npon  his  duties  October  SO,  1914. 

At  the  July  term,  1917,  of  the  county  court 
appellant  filed  his  claim  for  fees  and  coat- 
missions  as  follows: 

County  of  Fulton  to  Tbad  W.  Rowdan,  Dr. 
To  tees  and  commissions  collected  to  July, 

»i6 n,m» 

To  teas  and  oommlaalons  ooUeetad  from 
July.  MIS,  to  July,  1916 1,984  78 

To  tees  and  commissions  collected  trom 
July,  ins,  to  November  30,  1916 3G8  08 

Credits. 

By  amount  allowed  July,  191S $1,466  64 

By  amount  allowed  July,  1916   (12 

months'  salary)   1,984  76 

By  amount  allowed  January,  1917 

(6  months-  salary) 16S  08    8.809  60 

Balance  due  the  amount  paid  In 
July  1916  In  cash  In  excess  of 
first  8  months'  salary $  $10  6E 

The  claim  was  duly  verified  and  sabmltted 
to  the  county  court  on  the  following  agreed 
statement: 

"Tbad.  W.  BMTden  was  elected  sherifl  and 
c(^«ctor  of  Fulton  county,  Ark.,  in  September, 
1914,   and  was  qualified   as  such   October  SO, 

1914.  In  the  months  oi  November  and  Deoem- 
ber,  1914,  and  January,  February,  March,  April, 
May,  and  June,  1915,  he  collected  fees  and  com- 
missions that  amounted  to  $1,777.29. 

"At  the  July  term  of  the  county  court,  1915, 
he  made  a  settlement.     In  the  July  settlement, 

1915,  after  he  had  been  in  office  eight  momtfas, 
he  turned  over  $310.66;  this  being  the  amount 
of  fees  and  commissions  that  was  collected  in 
excess  of  eight  months'  salary. 

"From  July.  1915,  to  July,  1916,  he  collected 
in  fees  and  commissions  that  amounted  to  $1,- 
0S4.78,  which  amount  was  $215.22  less  than  the 
amount  allowed  the  sheriff  and  collector  for  that 
year's  work. 

"From  July,  1916,  to  November  30,  1916,  he 
collected  in  fees  and  commiesions,  including 
claims  allowed  January,  1917,  $358.08,  which 
amount  was  $558.59  less  than  the  amount  al- 
lowed the  sheriff  and  collector  for  five  months' 
salary'  that  being  the  time  he  bad  served  since 
the  July  settlement." 

This  claim  was  disallowed  by  the  county 
court,  and  on  appeal  to  the  circuit  court  the 
Judgment  of  the  county  court  disallowing  the 
claim  was  affirmed,  and  appellant  duly  prose- 
cutes this  appeal. 

C.  E.  Elmore,  of  Mammoth  Spring,  for  ap- 
pellant. Kay  ft  Nortbcntt,  of  Salem,  for  ap- 
pellee. 

WOOD,  J.  (after  stating  the  facta  as 
above).  [1]  Act  296  of  the  Acts  of  1911  1> 
an  act  entitled: 

"An  act  to  amend  Act  No.  70  of  the  Acts  of 
Arkansas  for  the  year  1009,  fixing  the  fees  and 
salaries  of  the  clerk,  sheriff  and  assessor  of 
Fulton  county,  Arkansas." 

The  sections  of  the  act  affecting  sheriffs 
are  as  follows: 

"Sec.  2.  The  fees  and  salary  of  sheriff  and  ex 
officio  collector  of  said  coun^  shall  not  exceed 
the  sum  of  twenty-two  hundred  ($2,200)  dollars 


per  annum,  and  out  of  this  sum  he  shall  pay 
for  all  deputies  and  assistants:  Provided,  he 
may  be  allovved,  in  addition  to  the  above  salary, 
seventy-five  cents  a  day  for  feeding  prisoners 
confined  in  the  county  jail  of  said  county." 
"Sec.  4.  It  shall  be  the  duty  of  said  sheriff 

*  *  *  to  charge  and  collect  the  same  fees 
as  are  now  allowed  by  law,  and  he  shall,  on  the 
first  day  of  the  regular  July  term  of  the  county 
court  of  said  county,  file  a  sworn  statement  in 
said  county  showing  the  amounts  of  all  fees 
charged  and  collected  by  him,  and  ♦  •  • 
shall  make  settlement  with  said  court  by  paying 
all  amounts  in  excess  of  the  salary  due  him 
since  the  last  settlement  into  the  treasury,  and 
file  the  treasurer's  rec^pt  therefor  as  a  voucher 
in  said  settlement,  and  in  said  settlement  he 
shall  be  chargeable  and  liable  for  all  fees  and 
commissions  that  it  was  his  *  *  *  duty  to 
charge  and  orflect:  Provided,  he  shall  receive 
such  fees  in  addition  to  the  fees  allowed  him 
by  said  acts  for  collecting  delinquent  taxes  as 
is  now  prescribed  by  law.  No  officer  shall  re- 
ceive any  pay  from  £Mlton  county  in  excess  of 
the  fees  c(dlected." 

Section  5  provides  that: 

"At  each  settlement  made  by  any  •  •  • 
sheriff  as  aforesaid,  he  shall  pay  over  to  the 
treasurer  of  said  county  all  funds  received  by 
him  as  such  officer,  in  excess  of  his  salary,  and 
take  the  treasurer's  receipt  therefor:  Provided, 
that  such  excess  may  be  paid  in  Fulton  county 
scrip,  except  such  as  has  been  charged  to  and 
paid  by  or  that  may  be  payable  by  said  county 
to  said  officer." 

"Sec.  6.  Each  officer  shall  keep  a  full  and 
perfect    record    of    all    fees    and    commissions 

*  ♦  ♦  collected  by  him  from  any  source  what- 
ever, and  as  such  officer  he  shall  enter  the  same 
upon  said  record,  as  soon  as  the  services  are 
rendered,  showing  the  services  rendered,  the 
legal  fttes  therefor,  and  the  kind  of  money  re- 
ceived or  to  be  paid,  which  record  shall,  at  all 
times  be  open  for  inspection  and  a  failure  to 
comply  with  any  of  the  provisions  of  this  sec- 
tion shall  be  a  malfeasance  in  office." 

Section  7  provides: 

If  he  "shall  fail  or  refuse  to  make  settlement 
with  the  coimty  court  of  said  county,  as  requir- 
ed by  this  act,  or  to  pay  any  and  all  funds  into 
the  treasury  that  is  his  duty  under  this  act  to 
pay,  unless  for  good  cause  such  settlement  be 
by  the  court  continued,  he  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc. 

Section  9  provides: 

"All  money  paid  into  the  treasury  'of  said 
county,  arising  from  fees  and  commissions  as 
aforesaid,  shall  be  covered  into  the  general 
revenue  funds  of  said  county,  and  charged  to 
the  treasury  by  the  derk." 

Article  7,  g  46,  of  the  Constitution  fixes 
two  years  as  the  term  of  office  of  sheriffs 
and  collectors.  In  naming  the  salary  at  an 
amount  not  exceeding  the  snm  of  $2,200  per 
annum  to  be  paid  the  sheriff  and  collector 
of  Fulton  county  out  of  the  fees  collected  by 
him  the  Legislature  necessarily  had  In  mind 
the  term  of  his  otSce  as  fixed  by  the  Consti- 
tution, and  In  the  absence  of  express  lan- 
guage Showing  an  intention  npon  the  part 
of  the  Legislature  to  limit  the  amount  oT  the 
salary  so  fixed  for  a  period  less  than  his 
term  of  office,  the  Legislature  must  be  held 
to  have  intended  that  the  salary  named  by 
them  should  continue  during  his  entire  term. 
The  statute,  therefore,  should  be  Interpreted 
as  if  the  words  "for  the  term  of  hlg  ofllce" 
were  written  Into  the  second  section  supra 
after  the  words  "per  annum" ;  for,  unless  so 
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constmed,  the  act  would  not  conform  to  the 
Constltatlon.  The  term  of  office  of  the  aher- 
Ur, began  October  30th,  when  he  qualified 
and  entered  upon  his  duties  and  continued 
thereafter  for  a  period  of  two  years.  The 
words  "per  annum"  were  not  intended  to 
and  did  not  have  the  effect  of  fixing  or  lim- 
iting the  time  to  a  period  less  than  the  full 
term  during  which  the  amount  of  the  salary 
fixed  in  the  act  is  to  be  paid.  Section  2 
therefore  means  that  the  sheriff  and  collec- 
tor shall  receive  an  annual  salary  for  the 
term  of  his  office  not  exceeding  $2,200. 

[2]  In  Independence  County  v.  Young,  66 
Ark.  30,  48  S.  W.  676,  the  court  was  caUed 
upon  to  ccmstrue  a  statute  substantially  sim- 
ilar to  the  one  now  under  review,  the  only 
difference  being  that  it  was  made  the  duty 
of  the  officer  in  that  case  to  make  quarter 
annual  settlements;  whereas  it  is  the  duty  of 
the  officer  in  the  present  case  to  make  annual 
settlements.  The  statute  under  considera- 
tion was  manifestly  modeled  after  the  act 
of  1895  fixing  the  salaries  of  county  officers 
of  Independence  county.  See  Acts  1895,  pp. 
68-60. 

In  Independence  County  v.  Young,  supra, 
the  petitioner  prayed  the  county  court  to  be 
allowed  to  retain  as  salary  for  the  year  all 
fees  collected  by  him,  instead  of  paying  into 
the  treasury  the  amount  in  excess  of  his 
salary  for  every  quarter,  as  ccmtemplated 
by  the  act  of  the  Legislature  of  1886.  -  The 
transactions  involved  the  fees  collected  by  the 
officer  for  a  period  of  only  one  year,  and  the 
settlement  which  he  asked  the  court  to  ap- 
prove as  final  was  for  a  period  of  <»e  year, 
beginning  the  1st  of  November,  1895,  and  end- 
ing the  Slst  of  October,  1896.  In  the  present 
case  the  petitioner  asked  that  he  be  allowed 
to  retain  as  salary  the  excess  of  fees  over 
salary  due  him  as  shown  by  his  first  July 
settlement  with  the  county  court,  and  that 
such  excess  of  fees  be  taken  into  consider- 
ation, and  that  he  be  allowed  credit  for  the 
same  in  subsequent  settlements  In  order  that 
he  might  retain  all  fees  that  had  been  col- 
lected by  him,  provided  the  sum  total  of 
fees  thus  collected  did  not  exceed  the  amount 
of  his  salary  at  the  rate  of  |2,200  per  annum 
earned  and  due  him  at  the  time  of  his  final 
settlement  with  the  county  court.  In  other 
words,  appellant  contends  tliat  he  Is  entitled 
to  a  salary,  under  the  act,  of  $2,200  per  an- 
num to  be  paid  out  of  the  fees  which  he  bad 
collected  and  those  uncollected,  but  with 
which  he  was  charged  and  which  It  was  his 
duty  to  collect;  that  when  the  settlement 
is  had  on  this  basis  the  county  court  would 
be  due  him  the  sum  of  $310.66  which  he  had 
collected  and  paid  Into  the  treasury  in  ex- 
cess of  fees  over  salary  during  the  first  eight 
months  of  his  incumbency,  because  since  that 
time  and  during  his  whole  term  down  to  the 
final  settlement  with  the  county  court  he 
had  not  collected  sufficient  fees,  including  the 
sum  above  named,  to  pay  the  salary  that 
was  due  him  at  the  time  of  this  settlement 


at  the  rate  of  12,200  per  annnm.  The  ap- 
pellant is  correct  in  his  contentloo. 

In  Independence  County  v.  Young,  supra, 
we  said: 

"The  design  of  the  Legislature,  we  think,  was 
to  fix  the  salary  of  the  county  clerk  of  Inde- 
pendence county  at  the  gum  of  $1,800  per  an- 
num, provided  the  fees  and  emoluments  of  the 
office  for  the  year  amounted  to  that  sum.  If 
the  fees  and  commissions  collected  by  or  charge- 
able against  the  clerk  during  the  year  do  not 
equal  the  sum  of  $1,800,  then  the  clerk  gets  as 
salary  all  he  collects,  but  if  the  fees  and  com- 
missions collected  during  the  year,  induding  the 
fees  and  commissions  with  which  the  clerk  is 
chargeable,  equal  or  exceed  $1,800,  then  the 
clerk  receives  that  sum,  and  if  there  be  an  ex- 
cess of  that  sum  collected  during  the  entire  year, 
euch  excess  at  the  end  of  the  year,  when  the 
last  or  final  settlement  is  made  with  the  ooonty 
court,  is  covered  into  the  general  revenue  fund 
of  the  treasury.  •  •  •  There  is  nothing  in 
any  section  prescribing  when  the  excess  of  fees 
over  salary  shall  be  covered  into  the  revenue 
fund.  The  treasurer  therefore,  when  then 
quarter  annual  settlements  are  made^  shall  re- 
ceive whatever  excess  may  he  paid  m  at  that 
time,  and  hold  the  same  m  the  treasury;  bnt 
the  act  of  setting  it  apart  to  the  general  revenue 
fund  does  not  take  place  until  after  the  last 
and  final  settlement  with  the  county  court  shatl 
have  been  made,  because  prior  to  that  time  it 
cannot  be  known  whether  the  amount  of  fee» 
collected  and  chargeable  against  the  (deik  for 
the  entire  year  will  exceed  his  salary  for  the 
year,  and,  unless  they  do,  there  would  be  noth- 
ing in  the  treasury  to  cover  into  the  general 
revenue  fund.  If  at  any  quarter  annual  set- 
tlement there  shall  have  been  paid  into  the 
treasury  an  excess  over  the  salary  due  at  that 
date^  the  treasurer  simply  holds  the  same  in  his 
officuil  capacity  until  the  final  settlement  of  the 
officer  is  made.  The  treasurer  holds  audi  excess 
of  any  quarter  annual  settlement  prior  to  the 
last  for  the  party  who  shall  be  determined,  in 
the  final  settlement  of  accounts  between  the 
county  and  officer,  to  be  entitled  thereto." 

What  we  said  In  Independence  County  v. 
Young,  supra,  had  reference,  under  the  facts 
of  that  case,  to  a  final  settlement  of  the 
salary  due  the  officer  for  a  period  of  one 
year.  But,  under  the  facts  of  this  record, 
the  doctrine  of  that  case  is  equally  applicable 
to  a  final  settlement  for  a  period  embracing 
the  entire  term  of  the  officer.  If,  as  we  have 
already  stated,  it  was  the  intention  of  the 
Legislature  to  fix  the  officer's  salary  at  a  sum 
not  exceeding  $2,200  per  annum  for  his  en- 
tire term  of  office,  then  this  case  is  conclud- 
ed, by  analogy  in  principle,  by  the  construc- 
tion given  the  similar  statute  in  Independ- 
ence County  v.  Young,  supra. 

Under  the  statute,  while  the  officer  had  to 
make  annual  settlemttits  with   the  county 
court  and  pay  over  to  the  treasurer  of  the 
county  all  funds  received  by  him  in  excess 
of  his  salary  for  the  year,  these  settlements, 
under  the  doctrine  of  the  above  case,  were 
not  final  settlements  as  to  the  amount  of  sal- 
ary that  might  be  due  the  officer  on  final  set- 
tlement at  the  end  of  his  term.    At  sudi  final 
settlement   It  was   the   duty   of  the  county 
court  to  determine  whether  the  fees  collect- 
ed by  the  officer  and  those  uncollected,  but 
I  with  wbldi  he  was  charged,  and  which  it  was 
!  his  duty  to  collect,  during  his  entire  term  of 
,  office,  had  been  sufficient  to  pay  his  salary 
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during  sucb  term  at  the  rate  of  |2,200  per 
annum.  If  the  fees  did  not  eQual  the  salary, 
then  he  received  as  salary  all  he  collected 
during  the  entire  term,  and  if  the  fees  were 
In  excess  of  that  sum,  then  sucb  excess  was 
due  the  county,  and  when  paid  should  be 
covered  Into  the  general  revenue  fund  of  the 
treasury. 

It  follows  that  the  court  erred  in  not  allow- 
ing the  appellant  the  amount  claimed  by  him. 
The  Judgment  la  therefore  reversed,  and  the 
cause  will  be  remanded,  with  directions  to 
the  circuit  court  to  enter  Its  judgment  In  ac- 
cordance with  this  opinion,  and,  when  so 
entered,  to  certify  sucb  judgment  to  the 
county  court  to  be  jantered  as  the  judgment 
of  that  court 

SMITH,  J.  (dissenting).  The  act  under 
consideration  is  Act  No.  296  of  the  Special 
and  Private  Acts  of  the  1011  session  of  the 
General  Assembly.  It  is  found  at  page  808 
of  tbese  Acts.    Its  title  is: 

"An  act  to  amend  Act  70  of  the  Acts  of  Ar- 
kansas for  the  year  1909,  fixing  the  fees  and  sal- 
aries of  the  cleric,  sheriff  and  assessor  of  Fulton 
county,  Arkansaa" 

The  relevant  portions  of  the  act  are  set 
out  in  the  majority  opinion. 

It  is  apparent  that  this  is  a  salary  act,  and 
Webster's  New  International  Dictionary  de- 
fines the  word  "salary"  as  follows: 

"The  recompense  or  consideration  paid,  or 
stipulated  to  be  paid,  to  a  person  at  regular  in- 
tervals for  services;  fised  regular  wages,  as  by 
the  year,  quarter,  or  month;   stipend." 

What  salary  is  fixed  by  this  act  for  the 
sheriff  of  Fulton  county?  And  for  what  pe- 
riod of  time  is' It  fixed?  Is  the  salary  a 
monthly  one,  an  annual  one,  or  is  it  so  much 
per  term? 

In  answer  to  this  question,  it  might  be  said 
that  it  is  easily  conceivable  that  a  state  of 
facts  might  be  shown  which  would  make 
plausible  the  argument  that  the  entire  act 
la  unconstitutional  and  void,  Inasmuch  as  it 
abolishes  a  constitutional  ofBce  by  fixing  the 
emoluments  thereof  at  a  sum  so  small  that 
competent  persons  cannot  be  secured  to  dis- 
charge the  functions  of  that  office.  But  the 
majority  have  given  relief  in  another  man- 
ner. They  have  placed  upon  the  act  the 
ameliorating  wand  of  construction,  and  the 
most  beneficent  results  appear.  I  shall  not, 
therefore,  discuss  the  merits  of  this  act,  but 
only  its  meaning. 

"Hie  jacet  et  de  mortuls  nil  nisi  bonum !" 
At  the  time  of  the  passage  of  this  act,  the 
term  of  office  of  a  sheriff  commenced  on  the 
Slat  of  October,  and  of  course  expired  on  that 
date.  Section  4  of  the  act  requires  the  sheriff 
to  make  a  settlement  on  the  first  day  of  the 
regular  July  term  of  the  county  court.  In  its 
wisdom,  the  Legislature  saw  fit  not  to  make 
the  official  year  of  one's  incumbency  in  office 
coincide  with  the  fiscal  year  for  which  his  set- 
tlements should  be  made.  One  year  ran  from 
October  to  October;  the  other  year  runs  from 


July  to  July.  It  la  apparoit,  therefore,  that 
the  fees  collected  by  a  sheriff  during  one  tern 
of  office  would  be  accounted  for,  in  whole  or 
In  part,  in  three  separate  settlements.  Tliere 
is  no  controversy  about  this  construction  of 
tlie  act  Appellant  made  his  settlements  ac- 
cordingly. The  first  report  covered  his  fees 
and  commissions  from  the  time  of  his  instal- 
iatlou  in  office  to  the  first  regular  -July  term 
of  the  court  thereafter.  And  during  this  peri- 
od he  had  collected  11,777.29.  This  sum  was 
1310.66  in  excess  of  the  sum  then  due  him, 
and  he  paid  this  excess  into  the  county  treas- 
ury. The  agreed  statement  of  facts  so  stipu- 
lates. His  seccHid  report  covered  fees  and 
commissions  for  one  full  year  running  from 
July,  1915,  to  July,  1916,  during  which  time 
bis  collections  amounted  to  $1,984.78.  The 
third  report  covered  the  fees  and  commissions 
for  the  remainder  of  the  term  from  July, 
1916,  to  its  expiration,  and  amounted  to  $368.- 
08.  During  the  period  of  time  covered  by  the 
first  report  there  was  an  excess;  during  the 
periods  of  time  covered  by  the  two  subse- 
quent reports  there  was  a  defltdency.  The 
opinion  of  the  majority  allows  the  sheriff  and 
collector  to  take  this  excess,  which  arose  in 
one  year,  after  having  made  a  settlement  and 
having  paid  over  to  the  county  treasurer  the 
excess,  and  apply  It  to  a  deficiency  in  one  or 
the  other,  or  both,  of  the  subsequent  settle- 
ments which  he  made  pursuant  to  the  law. 

Aa  passed  by  the  Legislature,  this  act  pro- 
vided that  the  fees  and  salary  at  the  sheriff 
and  collector  shall  not  exceed  the  sum  of  $2,- 
200  per  annum.  It  also  provided  that  he 
should  make  a  full  report  of  all  his  fees 
charged  and  collected  on  the  first  day  of  the  - 
regular  July  term  of  the  county  court,  and,  if 
there  was  an  excess,  to  pay  that  excess  Into 
the  county  treasury,  and,  if  anything  were 
necessary  to  give  finality  to  this  settlement, 
section  9  expressly  provides  that  this  excess 
"shall  be  covered  into  tlie  general  revenue 
funds  of  said  county,  and  charged  to  the 
treasury  by  the  clerk."  Under  the  construc- 
tion of  this  act  given  by  the  majority,  the 
collector  must  still  make  this  settlement,  but 
it  loses  all  of  its  elements  of  finality.  He 
makea  the  settlement,  but  he  does  so  tenta- 
tively. He  pays  the  money  into  the  treasury, 
but  he  does  so  with  the  mental  reservation 
that  be  may  later  take  it  out  Notwithstand- 
ing the  provision  of  the  act  that  this  excess 
shall  be  covered  into  the  general  revenue 
funds  of  the  county,  and  charged  to  the  treas- 
ury, it  becomes  necessary,  under  the  majori- 
ty opinion,  to  indulge  the  legal  fiction  that  in 
some  unknown  way  the  treasurer  will  hold 
these  funds  until  the  end  of  the  officer's  term 
of  office.  This  must  be  true,  otherwise  the 
official  cannot  be  paid  the  deficiency,  for  there 
is  no  provision  in  the  act  for  the  county  to 
pay  any  part  of  these  fees.  The  officer  can- 
not get  them  unless  he  collects  them.  It  is 
expressly  so  provided.  Yet  under  the  opinion 
of  the  majority,  notwithstanding  the  provl- 
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slon,  that  these  funds  shall  be  covered  into 
the  general  revenue  funds  of  the  county  and 
diarged  to  the  treasury  by  the  clerk,  the  Ac- 
tion Is  to  be  Indulged  that  they  will  not  be 
used,  but  will  remain  therein  subject  to  the 
possible  future  use  of  the  sheriff  to  supply  a 
deficiency  existing  in  aily  of  the  periods  of 
time  covered  by  any  one  of  his  reports  during 
any  one  term  of  office. 

The  necessary  effect  and  result  of  the  con- 
struction of  this  act  by  the  majority  Is  to 
make  it  read  that  the  sheriff  shall  receive, 
during  his  term  of  ofSce,  the  sum  of  $4,400 
provided  he  collects  it.  It  becomes  Immateri- 
al for  all  practical  purposes  during  which 
year  he  collects  it,  provided  the  collection  is 
made  during  the  term  of  oflice.  The  court 
has  construed  this  act  to  mean  that  the  sal- 
ary shall  be  f4,400  per  term,  and  may  be  col- 
lected at  any  time  during  the  term.  The 
opinion  of  the  majority  also  makes  the  fiscal 
year  coincident  with  the  oflScial  year,  and  It 
therefore  becomes  practically  Immaterial  at 
which  term  of  the  court  the  settlem«it  is 
made,  because  It  remains  provisional  and  ten- 
tative until  the  expiration  of  the  term  of  of- 
fice, at  whidi  time  only  can  it  be  known 
whether  or  not  the  sheHff  will  have  orflected 
a  sum  in  excess  of  $4,400. 

The  answers  contained  in  the  act  to  the  fol- 
lowing questions  would  appear  to  be  dedsive 
of  the  point  at  issue: 

Q.  What  is  the  purpose  of  the  act?  A.  To 
fix  the  maximum  siQary  of  the  sheriff  and  cer- 
tain other  oflScers  of  Fulton  county.  Q.  At 
what  sum  is  the  sheriFa  salary  fixed?  A.  Not 
to  exceed  $2,200.  Q.  For  what  time  is  It  fixed? 
A.  It  is  a  salary  per  annum.  Q.  What  special 
features  does  the  act  contain?  A.  "The  design 
of  the  Legislature,  we  think,  was  to  Ux  the  sal- 
ary of  the  sheriff  of  E^ton  county  [county 
clerk  of  Independence  county]  at  the  sum  of 
$2,200  [$1,800]  per  annum,  provided  the  fees 
and  emoluments  of  the  office  for  the  year 
amounted  to  that  sum.  If  the  fees  and  commis- 
sions collected  by  or  diargeable  against  the 
sheriff  [clerk]  during  the  year  do  not  equal  the 
sum  of  ^200  [$1,800],  then  the  sheriff  [clerk] 
gets  as  salary  all  he  collects,  but  if  the  fees 
and  commissions  collected  during  the  year,  in- 
cluding the  fees  and  commissions  with  which 
the  sheriff  [clerk]  is  chargeable,  equal  or  exceed 
$2,200  [$1,800],  then  the  sheriff  [clerk]  receives 
that  sum,  and  if  there  be  an  excess  of  that  eum 
collected  during  the  entire  year,  such  excess  at 
the  end  of  the  year,  when  the  last  or  final  set- 
tlement is  made  with  the  county  court,  is  cov- 
ered into  the  general  revenue  fund  of  the  treas- 
ury. The  title  of  the  act  shows  its  purpose  to 
be  'to  fix  the  fees  and  salaries  of  the  county  offi- 
cers of  Fulton  [Independence]  county.'  We  are 
of  the  opinion,  taking  the  act  as  a  whole,  that 
the  purpose,  as  we  have  indicated,  was  to  fix  the 
salary  of  the  sheriff  [county  clerk]  at  the  maxi- 
mum limit  of  $2,200  [$1,800]  per  annum,  to  be 
paid  out  of  the  fees  of  the  office  collected  and 
those  not  collected  with  which  the  sheriff  [clerk] 
is  chargeable  during  the  year." 

The  langnage  quoted  is  taken  from  the 
opinion  In  the  case  of  Independence  County  T. 
Young,  66  Ark.  30,  48  S.  W.  676,  where  an  act 
of  the  Greneral  Assembly  fixing  the  fees  of  the 
county  clerk  and  certain  other  officers  of  In- 
d^tendence  county  was  under  consideration, 


and,  according  to  the  briefa  of  counsel  for  ap- 
pellant, here  the  act  there  construed  served 
as  a  model  for  the  act  fixing  the  salary  of 
the  officers  of  E\ilton  county,  and  the  majori- 
ty (pinion  refers  to  it  as  a  similar  statute. 
The  question  there  involved  was  whether  the 
salary  was  per  quarter  or  per  annum.  The 
question  here  is  whetlier  the  salary  is  per  an- 
num or  per  term  of  office.  In  the  former  case 
the  language  quoted  was  construed  to  fix  an 
annual  salary,  and  I  think  the  same  language 
should  receive  the  same  construction  in  this 
case.. 

The  act,  as  construed  by  the  court,  may  be 
a  more  equitable  one  than  the  act  passed  by 
the  Legislature,  but  it  oecurs  to  me  that  It  is 
palpably  a  case  of  Judicial  legislation,  and  I 
therefore  dissent 

The  CHIEF  JUSTICE  concurs  In  these 
views. 


STATE  ex  rel.  THOMPSON  v.  PARKER  et  al. 

(No.  6.) 

(Supreme  Court  of  Arkansas.     Nov.  26,  1917. 

Concurring  Opinion   Feb.  25,  1918.) 

1.  Navigable    Watebs    «=93C(3)— IjAkbs— 
Lands  Bobdebino. 

Lowlands,  covered  with  blackthorn,  cotton- 
wood,  maple,  and  honey  locust,  with  an  under- 
growth of  vines  and  briers,  are  not  a  part  of 
the  lake  on  which  they  border,  although  sub- 
merged part  of  the  year  and  dry  part  of  the 
year. 

2.  Navigable    Watebs    «=>36(4)  —  Ajjvebse 
Possession  bt  the  State  —  Fishing  and 

HVNTINO. 

The  state  acquires  by  adverse  possession  any 

private  land  submerged  by  the  building  of  a 
levee,  although  the  owner  continues  to  make  fu- 
tile efforts  to  drain  it,  and  after  seven  years  the 
title  is  in  the  state,  and  the  right  to  fish  and 
hunt  thereon  are  in  the  public 

3.  Navigable  Watebs  «aB29— Hunting  and 
Fishing — Rights  of  Public. 

The  right  of  the  public  to  hunt  and  fish  on 
navigable  waters  extends  to  high-water  mark, 
and  the  state  cannot  alienate  or  abdicate  the 
trust  to  hold  them  for  such  use. 

Appeal  from  Crittenden  Chancery  Court; 
Geo.  T.   Humphries,  C3iancellor. 

Suit  by  the  State,  on  the  relation  of  Miles 
Thompson,  to  enjoin  B.  S.  Parker  and  others 
from  fencing  certain  shallow  waters.  De- 
cree for  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directloDs. 

E.  L.  Westbrook,  of  Jonesboro,  for  appel- 
lant Brown  &  Anderson,  of  Memphis,  Tenn, 
and  Block  &  Kirscb,  of  Paragould,  for  Appei- 
lees. 

WOOD,  J.  Horseshoe  Lake,  doubtless  ao 
named  because  of  its  shape.  Is  a  large  body 
of  water  situated  in  Crittenden  county.  Ark. 
The  Five  Lakes  Outing  Club,  of  which  appel- 
lees are  the  officers  and  trustees,  is  the  owner 
of  a  large  body  of  land  within  the  penlnsala 
of  the  lake,  bordering  on  its  inner  rim.  The 
inner  bank  of  the  lake  Is  low  and  sloping 
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while  the  onter  bank  Is  high  and  clearly  de- 
fined. 

In  1905  the  levee  board  of  the  St  Francis 
levee  district  built  a  levee  across  the  only 
outlet  for  the  waters  of  the  lake  during 
times  of  high  water  and  overflow.  7his 
levee  caused  the  waters  of  the  lake  to  extend 
and  permanently  submerge  approximately 
1,000  acres  of  atv)ellees'  lands,  whereby  same 
have  become  a  part  of  the  bed  of  the  lake. 
This  area,  being  frequented  by  fish  and  wild 
fowl.  Is  a  favorite  resort  for  hunting  and 
fishing,  and  is  therefore  popularly  known  as 
"Happy  Jack,"  Is  so  designated  in  this  rec- 
ord, and  hereafter,  for  convenience,  will  be 
80  called. 

In  1911  the  Outing  Olub  attempted  by  si- 
phon to  lower  the  waters  of  Horseshoe  Lake  to 
their  former  level,  and  thereby  to  restore 
Happy  3B.A  to  the  condition  that  existed 
prior  to  the  building  of  the  levee;  but  the 
siphon  was  a  failure,  and  the  appellees  now 
concede  that  the  waiters  covering  Happy  Jack 
cannot  be  removed  therefrom  In  any  legiti- 
mate way.  Appellees  contend  that  prior  to 
the  building  of  the  levee  the  high-water  mark 
of  Horseshoe  Lake  did  not  extend  far  enough 
to  include  Happy  Jack  and  make  It  a  part  of 
the  navigable  waters  of  such  lake ;  that  they 
were  therefore  the  owners  of  Happy  'Jack, 
and  as  such  have  the  right  to  exclude  the 
public  therefrom  for  any  and  all  purposes. 
They  contend  that  the  building  of  the  levee 
In  no '  manner  affected  their  title  and  the 
rights  incident  thereto. 

Api>ellees  further  contend  that,  if  it  should 
be  held  that  HaiH>y  Jack  is  a  part  of  the  bed 
of  Horseshoe  Lake,  and  that  appellees  have 
no  right  to  fence  the  same,  and  thus  ex- 
clude the  public  from  the  use  thereof  for 
navigation,  they  nevertheless,  as  riparian 
owners,  would  have  the  right  to  exclude  the 
public  from  the  use  thereof  for  all  other 
purposes,  and  that  a  court  of  equity  should 
mold  a  remedy  to  protect  this  right  The 
appellant  challenges  these  contentions ;  hence 
this  suit 

[1]  1.  The  first  question  Is:  Was  Happy 
Jack,  prior  to  the  building  of  the  levee,  a  part 
of  the  bed  of  Horseshoe  Lake?  This  is  a 
mixed  issue  of  law  and  fact. 

The  testimony  for  the  appellees  tended  to 
prove  that  as  early  as  1834  there  was  an  of- 
ficial survey  of  the  townships  In  which  Hap- 
py Ja<&  Is  located.  The  plats  and  field  notes 
of  that  survey  show  that  Happy  Jack  was 
surveyed  as  lands,  and  sectionlzed  and  di- 
vided Into  the  usual  government  subdivisions; 
that  Happy  Jack,  at  that  time,  was  covered 
with  a  growth  of  blackthorn,  cottonwood, 
maple  and  honey  locust,  and  had  an  under- 
growth of  vines  and  briers;  that  this  under- 
growth extended  up  to  the  border  of  the 
lake  as  then  meandered  by  the  government 
surveys,  and  was  over  all  of  Happy  Jack; 
tbat  Happy  Jack  was  selected  under  the 
swamp  land  grant  and  was  sold  to  various 
parties,  from  whom,  through  mesne  convey- 


ances, appellees  deraigned  their  title;  that 
they  had  been  paying  taxes  cm  and  claiming 
to  have  possession  of  Happy  Jack  ever  since 
their  purduse;  that  from  July  until  the 
winter  rains  set  In  Happy  Jack  was  dry, 
and  people  rode  and  walked  over  the  same. 

The  testimony  for  appellant  tended  to 
prove  that  prior  to  1905,  and  during  those 
years  when  there  was  no  dam  across  the  out- 
let for  the  waters  of  Horseshoe  Lake,  from 
about  Christmas  until  July,  Happy  Jack  was 
covered  with  water,  and  between  July  and 
Christmas  the  land,  though  dry  on  the  sur- 
face, was  bogg:y.  Maps  and  plats  made  by 
dvU  engineers  and  surveyors,  and  photo- 
graphs made  by  competent  photographers, 
were  in  evidence.  The  latter,  however,  were 
taken  after  the  levee  was  built  and  since 
the  litigation  arose  concerning  Hai^y  Jack. 
While  they  show  Happy  Jack  from  various 
angles  as  It  appeared  when  these  photographs 
were  taken,  they  do  not  reveal  the  appear- 
ance of  Happy  Jack  before  that  time. 

In  Railway  v.  Ramsey,  53  Ark.  314,  13  S. 
W.  931,  8  L.  B.  A.  559,  22  Am.  8t  Rep.  195, 
we  defined  "high-water  mark"  and  prescrib- 
ed the  test  for  ascertaining  It  as  follows 
(quoting  syllabus): 

"The  high-water  mark  of  a  navigable  stream, 
the  line  delimiting  Its  bed  from  its  banks,  is 
to  be  found  by  ascertaining  where  the  presence 
and  action  of  water  are  so  usual  and  long  con- 
tinued in  ordinary  years  as  to  mark  upon  the 
soil  of  the  bed  a  character  distinct  from  that  of 
the  banks  in  respect  to  v^etation  and  the  na- 
ture of  the  soil." 

Applying  the  above  to  the  testimony  in  this 
record,  we  hold  that  Happy  Jack,  prior  to 
the  building  of  the  St  Francis  levee,  was  not 
a  part  of  the  bed  of  Horseshoe  Lake.  The 
character  of  the  undergrowth  and  the  i^ature 
and  condition  of  the  soil  itself  prior  to  that 
time  were  such  as  to  give  it  a  distinctive 
character  as  land  rather  than  water.  The 
high-water  mark  delimiting  the  line  between 
the  bed  of  the  lake  and  its  banks  did  not 
extend  far  enough  out  to  embrace  Happy 
Jack,  and  thus  render  it  a  part  of  the  bed 
of  the  lake.  The  title  to  Happy  Jack  at  that 
time,  therefore,  was  In  the  appellees,  and  not 
in  the  state.  Appellees  at  that  time  would 
have  had  the  right,  by  delimiting  and  Inclos- 
ing this  territory,  to  exclude  the  public  from 
access  thereto  for  any  and  all  purposes. 
.  [2]  2.  The  ne^st  and  only  remaining  ques- 
tion is:  What  effect.  If  any,  did  the  build- 
ing of  the  St  EYancis  levee  have  upon  the 
title  of  appellees  and  their  rights  as  riparian 
proprietors?  The  facts  concerning  this  are 
already  stated;  they  are  undisputed,  and 
this  issue,  therefore.  Is  purely  one  of  law. 

The  state,  as  trustee  for  the  public,  has  ac- 
quired title  to  Happy  Jack  by  prescription. 
This  is  BO  because,  when  the  St  Francis 
levee  district,  a  governmental  agency,  built 
the  levee,  such  levee  caused  Happy  Jack  to 
become  a  part  of  the  bed  of  Hcrseshoe  Lake. 
This  condition,  notwithstanding  the  efforts 
put  forth  by  api>ellees  to  counteract  it  has 
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already  existed  for  more  than  seyen  years, 
and  appellees  admit  must  continue  to  exist 
for  all  time  to  come.  Under  such  circum- 
stances the  artificial  level  of  the  lake  to 
high-water  mark  must  be  regarded  as  the 
natural  level,  and  treated  as  such  In  deter- 
mining the  title  and  rights  of  riparian  own- 
ers whose  lands  have  thus  been  made  a  part 
of  the  permanent  lake  bed.  In  Diana  Shoot- 
ing Club  V.  Lamoreauz,  114  Wis.  .44,  54,  89 
N.  W.  880,  884,  91  Am.  St.  Rep.  898,  905,  It 
is  said: 

"True,  also,  if  an  artificial  lake  is  created,  or 
artificial  level  of  a  natural  lake  is  caused  by  the 
erection  of  a  dam,  and  such  condition  is  allowed 
to  exist  adversely  for  the  full  statutory  period 
necessary  to  change  the  ownership  of  the  land 
affected  thereby,  the  former  owner  thereof  can- 
not thereafter  object  to  a  continuance  of  such 
condition.  By  operation  of  the  statute  of  lim- 
itations the  artificial  condition  is  thus  stamped 
with  the  character  of  a  natural  condition,  and 
the  title  to  the  lands  covered  by  the  waters  or 
the  lake  is  deemed  to  have  passed  from  private 
ownership  to  the  same  trust  as  that  of  lands 
covered  by  the  waters  of  natural  navigable 
lakes." 

It  is  held  In  the  well-considered  cases  of 
Railway  v.  Ramsey,  supra,  and  Barboro  v. 
Boyle,  119  Ark.  383,  178  S.  W.  378,  that  the 
title  to  the  bed  of  navigable  waters  in  onr 
state — that  is,  the  title  to  the  bed  of  such 
waters  to  high-water  mark — is  In  the  state. 
The  character  of  such  title  is  well  expressed 
in  the  case  of  Pewaukee  v.  Savoy,  108  Wis. 
271,  79  N.  W.  «6,  50  li.  R.  A.  836,  74  Am. 
St  Rep.  859,  as  follows: 

"Upon  the  admission  of  the  state  into  the 
Union,  the  title  to  such  lands,  by  operation  of 
law,  vested  in  it  in  trust  to  preserve  to  the 
people  of  the  state  forever  the  common  rights 
of  fishing  and  navigation  and  such  other  rights 
as  are  incident  to  public  waters  at  common 
law,  \fhich  truste(»hTp  is  inviolate;  the  state 
being  powerless  to  change  the  situation  by  in 
any  way  abdicating  its  trust." 

When  the  waters  of  natural  navigable 
lakes  in  this  state  are  extended  by  artificial 
means,  so  as  to  cause  the  land  of  riparian 
owners  to  be  fiooded,  without  their  consent, 
and  this  condition  Is  not  merely  temporary, 
but  is  continued  for  a  sutdcient  length  of 
time  for  the  standing  waters  to  produce  a 
distinctive  new  high-water  mark  for  the  wa- 
ters of  the  lake  bed,  this  gives  the  state,  as 
the  owner  of  such  lake  bed,  the  possession  of 
the  lands  so  covered  to  the  high-water  mark. 
Such  possession  is  open,  for  a  complete  snb-. 
mergence  of  one's  lands  in  this  manner  could 
not  escape  observation,  and,  if  the  owner  is 
powerless  to  remove  the  cause  and  to  restore 
the  lands  to  their*  former  condition,  such  ix>s- 
session  is  also  adverse,  and  if  it  continues 
for  seven  years  or  more  without  interruption 
the  state  acquires  the  title  to  the  lands  so 
submerged,  for,  in  such  case,  they  have  be- 
come a  part  of  the  natural  lake  bed.  Such 
is  the  case  here,  and,  as  already  observed, 
the  state  has  acquired  title  by  prescription 
or  limitation.  Johnson  v.  Lewis,  47  Ark.  66, 
2  S.  W.  329;  Clay  v.  Pencel,  79  Ark.  5,  94 
S.  W.  705;  C,  O.  &  G.  Rd.  Co.  v.  Rice,  7  Ind. 


T.  514,  104  S.  W.  819 :  Medlock  t.  Owen,  105 
Ark.  460,  151  S.  W.  995. 

Learned  counsel  for  appellees  argue,  since 
no  one  can  acquire  a  right  of  htmting  and 
fishing  by  prescription  upon  the  uninclosed 
lands  of  another  In  this  state,  that,  by  anal- 
ogy, neither  can  the  state,  for  the  use  of  the 
public,  acquire  such  right  by  prescription  on 
uninclosed  submerged  lands  that  have  be- 
come a  part  of  navigable  lakes.  But  there 
is  no  analogy  In  such  cases.  Occasional  or 
oft-repeated  incursion  npoa  the  lands  of  an- 
other for  the  purpose  of  hunting  and  fishing 
does  not  signify  any  intention  to  appropriate 
tlie  lands  to  one's  own  use.  The  act  of  bunt- 
ing and  fishing  on  the  uninclosed  lands  of 
another  is  not  an  act  of  possession.  It  does 
not  denote  any  puriwse  to  hold  the  same  ad- 
versely, and  thereby  excdude  the  owner  from 
dominion  over  his  property,  and  it  does  not 
have  any  such  effect.  But  if  one  should  go 
upon  the  uninclosed  lands  of  another  .with- 
out his  consent,  and  erect  fences  and  con- 
struct artificial  ponds  for  the  propagatloa 
and  preservation  of  wild  game  and  fish,  with 
a  view  of  making  the  same  his  own  game 
preserves,  then  all  such  acts  would  be  a  tak- 
ing  and  holding  adverse  to  the  true  owner, 
for  that  would  deprive  him  of  complete  do- 
minion over  his  property.  The  facts  of  this 
record  are  more  analogous  to  the  latter  case, 
for  hare  the  inundation  of  the  appellee's 
lands,  under  the  circumstances,  put  the  state 
in  possession  and  as  effectually  foreclosed 
any  private  ownership  and  dominion  In  the 
appellees  as  if  they  had  been  barred  there- 
from by  a  stone  wall  or  a  wire  fence.  Of 
course,  appellees,  being  still  the  owners  of 
the  lands  bordering  on  the  lake  to  high-wti- 
ter  mark,  would  have  certain  riparian  rigbta 
which  other  members  of  the  public  wouM 
not  have,  but  which  are  not  germane  to  this 
controversy.  They  would  have  the  same 
common  right  of  hunting  and  fishing  In  such 
waters  as  other  members  of  the  public  would 
have. 

Appellees  contend  that,  even  if  it  be  con- 
ceded that  Happy  Jack  is  a  part  of  the  lake 
bed  or  permanent  waters  of  Horseshoe  Lake, 
and  if  it  be  conceded  that  this  fact  would 
vest  in  the  public  an  easement  for  the  par- 
pose  of  navigation  In  all  of  the  navigable 
waters  of  Horseshoe  Lake,  nevertheless  the 
right  of  hunting  and  fishing  on  one's  ovrn 
lands  is  a  private  right,  which  inheres  in  ttae 
ownership  of  the  soU,  and  is  not  in  any 
manner  Incident  to  or  dependent  upon  tlte 
public  easement  of  navigation,  and  that  they, 
as  the  record  owners  of  the  soli  of  Happy 
Jack,  would  have  the  exclusive  right  of  hunt- 
ing and  fishing  thereon,  so  long  as  they  ex- 
ercised such  right  In  a  manner  consistent 
with  the  public's  right  to  use  the  waters  for 
the  purposes  of  navigation ;  that  therefore 
they  would  have  the  right  to  inclose  such 
parts  of  Happy  Jack  as  were  not  in  fact  sus- 
ceptible of  navigation,  and  to  thereby  ex- 
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elude  tbe  public  from  tbe  right  of  hunting 
and  fiaMng  within  such  Inclosure.  They  fur- 
thermore contend  that,  being  the  record  own- 
ers of  the  8oU,  they  have  the  exduslve  right 
to  hunt  and  flah  on  the  waters  of  Happy  Jadi 
that  are  not  in  fact  navigable,  and  that,  if 
it  would  Interfere  in  any  manner  with  the 
public  right  of  navigation  to  incloae  such 
waters,  a  court  of  equity  should  mold  them 
a  remedy  by  In  some  manner  delimiting  the 
navigable  from  the  unnavigable  portions  of 
Happy  Jack,  and  granting  them  injunctive 
relief  against  encroachments  upon  the  un- 
navigable iwrtions.  Appellees  cite  us  to  the 
case  of  Schulte  v.  Warren,  218  lU.  108,  75  N. 
K.  783,  13  L>.  R.  A.  (N.  S.)  745,  which  seems 
to  sustain  the  appdlees  In  this  contention. 
See,  also,  Knuds<Mi  et  al.  v.  Hull  et  al.,  40 
Utah,  114,  148  Pac.  1070.  But  these  conten- 
tions, we  believe,  are  In  conflict  with  the 
weight  of  authority  and  with  the  decisions 
of  this  court,  which  hold,  under  laws  like 
ours,  that  the  title  in  the  soil  in  navigable 
waters  below  and  to  high-water  mark  is  in 
tbe  state  in  trust  for  the  use  of  the  publla 

[3]  The  common  right  of  hunting  and  fish- 
ing in  such  navigable  waters  is  not  reserved 
to  the  public  as  a  right  attached  and  inci- 
dent to  the  right  of  navigation,  but  It  Is  one 
that  Inheres  in  the  public  in  our  state,  be- 
cause the  state,  in  trust  for  the  public,  is 
the  owner  of  the  soil  in  navigable  waters  to 
high-water  mark,  and  the  common  right  of 
.bunting  and  fishing  is  Incident  to  such  own- 
ership, as  well  as  tbe  other  common  right  of 
navigation.  In  our  state  these  are  independ- 
ent rights,  and  both  alike  belong  to  the  class 
of  common  rights  which  King  John  essayed 
to  hold  as  private  and  individual,  exclusive 
of  the  public,  but  which  the  barons  wrested 
from  him,  and  whidi  were  vested  by  the 
Magna  Charta  In  the  crown  (the  state)  for 
tbe  benefit  of  the  public-  These  rights  have 
come  down  to  us  from  the  common  law,  and 
are  reserved  under  our  Great  Charter  to  the 
states  respectively  to  be  held  in  trust  for 
the  benefit  of  the  people.  Pollard's  Lessee  v. 
Hagan,  3  How.  213,  11  L.  Ed.  565.  See 
Lewis  V.  SUte,  110  Ark.  204,  161  S.  W.  154. 

The  state  can  neither  alienate  these  rights 
not  abdicate  the  trust  to  hold  and  preserve 
them  for  the  untrammeled  use  of  the  whole 
people  of  the  state.  Therefore,  since  the  ap- 
pellees have  no  title  to  Happy  Jack,  there 
is  no  room  for  a  court  of  equity  to  apply 
the  maxim,  "Where  there  is  a  right  there  Is 
a  remedy." 

But  counsel  insist  that  this  court  held  In 
Barboro  v.  Boyle,  supra,  that  the  title  to 
Happy  Jack  was  in  appellees.  Before  and 
at  the  time  of  the  building  ol^  the  levee  across 
the  outlet  to  Horseshoe  Lake  the  appellees 
were  the  owners  of  some  3,000  acres  of  lands, 
Including  Happy  Jack,  bordering  on  the  inner 
rim  of  the  lake.  The  Outing  Club,  through 
Its  trustees,  instituted  a  suit,  setting  up  that 
Horseshoe  Lake  was  nonnavl gable ;  that  they 
were  the  owners  of  the  lands  that  had  been 


inundated  by  the  waters  of  Horseshoe  Lake 
by  reason  of  the  building  of  the  levee  to  the 
center  of  such  lake;  that  their  efforts  to 
siphon  the  same  were  of  no  avail,  and  that 
the  overflowed  condition  was  permanent; 
and  they  asserted  that  they  had  the  exclu- 
sive right,  as  private  owners,  to  bunt  and 
flsh  on  the  lands  covered  by  these  waters  to 
the  center  of  the  lake,  and  asked  an  injunc- 
tion to  exclude  the  public  from  hunting  and 
fishing  thereon.  The  plaintiffs  in  that  suit 
are  the  appellees  here,  and  the  am)ellant8, 
for  the  purposes  of  this  suit,  may  be  consid- 
ered as  the  defendants  to  that.  The  defend- 
ants to  that  suit  denied  the  rights  asserted 
by  the  plaintiffs,  and  on  appeal  from  a  judg- 
ment of  the  chancery  court  in  that  case  we 
held  (briefly  summarizing  the  opinion)  that 
Horseshoe  Lake  was  navigable,  that  the  state 
was  the  owner  of  the  lake  bed  to  high-water 
mark,  that  "there  was  nothing  on  the  banks 
adjacent  to  the  plaintiffs'  lands  to  indicate 
where  the  high-water  mark  is,"  and  that  an 
injunction  should  not  issue,  because  tbe  lands 
of  the  plaintiffs  (appellees  here)  were  not  in- 
closed. In  tbe  course  of  tbe  opinion  this  lan- 
guage is  used: 

"It  may  be  said  that  the  St.  Franda  levee 
district  was  given  the  power  to  construct  a 
levee,  and,  by  the  exercise  of  the  right  of  emi- 
nent domain,  to  take  whatever  lands  were  nec- 
essary for  that  purpose.  They  did  not  acquire 
the  lands  of  plamtitEs  either  by  purchase  or  by 
the  exercise  or  the  right  of  eminent  domain,  and 
therefore  plaintiffs  had  the  right  to  pump  tbe 
water  out  of  the  lake,  so  that  the  waters  might 
be  restored  to  their  former  levri,  and  thus  pre- 
vent the  flooding  of  their  lands." 

Appellees  quote  and  rely  upon  the  above 
language  as  res  adjudlcata  of  title  in  their 
favor.  This  language  is  correct.  The  state 
had  not  acquired  the  title  to  appellees'  lands 
by  purchase,  nor  by  condemnation.  But  it 
does  not  follow  that  the  state  does  not  have 
tbe  title  by  prescription.  If  the  appellees 
had  succeeded  within  seven  years  after  the 
building  of  the  levee.  In  pumping  off  the  wa- 
ters and  restoring  Horseshoe  Lake  to  its  for- 
mer level,  then  the  possession  of  the  state 
to  the  lake  bed  would  have  been  interrupted. 
But  the  futile  efforts  of  appellees  to  siphon 
the  lake  did  not  interrupt  or  break  tbe  state's 
possession.  Just  following  the  above  lan- 
guage the  court  continues: 

"When  this  right  is  conceded  to  plaintiffs,  it 
is  contended  by  their  counsel  that  the  chancery 
court  erred  in  defining  tbe  limits  of  their  lands 
upon  which  the  defendants  might  hunt  and  fish. 
But  we  need  not  consider  this  question  for  the 
reason  that  we  are  of  the  opinion  that  the 
chancellor  should  not  have  issued  any  injunc- 
tion." 

And  further  on  in  the  opinion  the  court 
used  the  following  language: 

"The  banks  of  the  lake  on  the  outer  rim  are 
steep,  but  the  inside  banks  next  to  the  lands 
of  ue  plaintiffs  are  sloping.  The  land  rises 
gradually,  and  it  is  difficult  to  tell  where  the 
high-water  mark  is  on  that  side  of  the  lake.  As 
we  have  already  seen,  the  title  to  the  bed  of 
the  lake  to  high-water  mark  is  in  the  state 
for  the  use  of  the  public,  and  the  puVic  have  a 
right  to  hunt  and  fish  therein:   There  is  noth- 
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isr  on  the  bank  adjacent  to  plaintiffB'  land  to 
indicate  where  the  high-water  mark  is;  and, 
under  these  circumstances  we  do  not  think  the 
bank  of  the  lake  is  sufficient  indication  of  the 
ownership  of  the  plaintiffs,  taken  in  connection 
with  the  artificial  barriers,  to  constitute  an  in- 
dosure." 

We  farther  safd  that  the  plaintiffB  "have 
the  ezclnsive  right  to  bunt  and  fish  on  their 
own  lands  when  tbey  are  Inclosed."  It  is 
manifest,  when  the  language  of  the  opinion 
Is  taken  as  a  whole,  in  connection  with  the 
Issues  there  being  discussed,  the  court  did  not 
hold  that  the  title  to  Happy  Jack,  the  sub- 
ject-matter of  this  controyersy,  was  in  the 
at^ellees.  On  the  contrary,  the  court  ex- 
pressly declined  to  consider  that  question; 
and  therefore  it  is  a  misinterpretation  of  the 
(pinion  to  construe  It  as  foreclosing  and  set- 
tling the  issne  as  to  the  title  to  Happy  Jade, 
as  presented  by  this  appeaL 

It  follows  that  the  court  erred  In  dismiss- 
ing appellant's  complaint,  and  for  this  error 
the  decree  Is  reversed,  and  the  cause  la  re- 
manded, with  directions  to  enter  a  decree 
granting  the  appellant  the  reUet  prayed  for. 

McCUIJiOCH,  C,  J.  (concurring).  I  con- 
cur In  the  conclusion  reached  by  the  court  in 
this  case,  and  also  approve,  in  the  main,  the 
general  principles  on  whldi  the, decision  Is 
based,  but  it  seems  to  be  a  misapplication  of 
terms  to  say  that  the  state  acquired  title  to 
Happy  Jack  by  prescription  or  by  limita- 
tions. Neither  is  It  correct,  in  my  opinion, 
to  say  that  the  "futile  efforts  of  appellees  to 
siphon  the  lake  did  not  Interrupt  the  state's 
possession."  We  held  in  Barboro  v.  Boyle, 
119  Ark.  377,  178  S.  W.  378,  that  the  owners 
of  this  land  did  not  lose  their  title  by  rea- 
son of  its  inundation  by  artificial  means, 
and  that  tbey  had  the  right  to  restore  the 
land  to  Its  former  condition  by  siphoning  off 
the  water  so  as  to  prevent  the  public  from 
acquiring  title  by  iH-escriptlon.  Such  was, 
I  think,  the  necessary  effect  of  the  language 
of  the  opinion  in  that  case,  and  it  is  too 
narrow  an  interpretation  of  that  language  to 
say  that  it  only  meant  that  title  was  not  ac- 
quired by  purchase  or  by  condemnation.  If 
the  owners  bad  not  then  lost  their  title  by 
prescription  or  limitation,  tbey  have  not  lost 
,lt  now  by  those  meana  It  has  not  been 
seven  years  since  the  owners  abandoned  their 
fntUe  effort  to  siphon  the  water  off,  and  I 
think  that  the  continued  efforts  of  the  own- 
ers to  restore  the  land  to  its  former  condi- 
tion prevented  the  public  from  acquiring  ti- 
tle. As  long  as  the  owners  continued  those 
efforts,  the  possession  of  the  public  was  not 
hostile,  so  as  to  put  the  statute  of  limita- 
tion in  motion;  but,  on  the  contrary,  the 
public  use  was  so  far  permissive  as  not  to 
create  a  right  by  prescription. 

But  I  think  the  decision  reaching  the  re- 
sult announced  ought  to  be  put  on  the  ground 
that  the  owners  have  confessedly  abandoned 
their  effort  to  restore  this  land  to  Its  for- 


mer condition,  and  that  under  those  dream- 
stances  they  cannot  assert  private  rights  in 
the  land  covered  by  navigable  waters.  'Tbe 
owners  c(Ricede,  in  other  words,  that  tbey 
cannot  restore  tbe  locus  in  quo  frcMn  naviga- 
ble water  to  land,  and  have  abandoned  their 
efforts  to  do  so;  therefore  the  rights  of  tbe 
public  to  the  ownership  as  in  navigable  wa- 
ters is  established,  and  tlie  former  rights  of 
the  original  owners  must  be  treated  as  aban- 
doned rights.  As  long  as  the  owners  made 
reasonable  efforts  to  restore  the  land,  thetr 
rights  were  not  lost  by  reason  of  the  public 
use  of  the  artificially  created  body  of  navi- 
gable waters,  but  when  they  abandoned  those 
efforts  the  public  rights  began  wliere  ttaelTS 
ended.  They  cannot  assert  private  rlgtits  in 
a  navigable  body  of  water  which  cannot,  the 
proof  shows,  be  restored  to  its  former  status 
as  land. 


BUBKB  et  aL  v.  NEW  ENGLAND  NAT. 

BANK  et  aL    (Nos.  97.  189.) 

(Supreme  C!oart  of  Arkansas.     Jan.  14,  191& 

On  Kehearing,  Feb.  26,  1918.) 

1.  Fbauduubnt    Oonvktanoes    9s>278(1)  — 
Famut  RBUA.TIORS— Wart  or  Corsidx&a- 

TION. 

Conveyances  made  to  members  of  the  house- 
hold and  near  relatives  of  any  embarrassed 
debtor,  if  voluntary,  are  prima  facie  fraudulent, 
and  when  the  embarrassment  of  the  debtor  pro- 
ceeds to  financial  wreck,  they  are  presumed  con- 
clusively to  be  fraudulent  as  to  ezistinK  credi- 
tors. 

2.  FBATTDUUiNT      GONTKTANOn      «=>aOO(l)    — 

EVIDENCE!— Consideration. 
Evidence  held  to  show  that  an  opera  house 
was  subject  to  the  debts  of  the  owner  who  trans- 
ferred it  while  insolvent  without  consideration. 

3.  Fbaudulent  Convetancks  fl=»27— Puido- 
iNO  Pbofebtt— Good  Faith. 

An  insolvent  debtor  may  in  good  faith  bor- 
row and  pledge  his  property  for  the  purpose  of 
paying  his  debts. 

On  Rehearing. 

4.  FRAUDTTLXNT  CONVETANCES  «=>286(8) — CoR- 

POBATE  Stock — Evidence. 
Evidence  held  not  to  show  that  stock  in  tbe 
hands  of  an  insolvent  belonged  to  another    to 
whom  it  was  transferred. 

Appeal  from  Sebastian  Chancery  Coart; 
W.  A.  Falconer,  Chancellor. 

Suits  by  the  New  Eingland  National  Bank 
and  others  against  'M.  C.  Burke  and  others. 
Consolidated  for  trial.  From  a  decree  fa- 
voring plaintiffs,  defendants  appeal.  Re- 
versed in  part,  and  affirmed  in  part,  with  di- 
rections. 

Hill,  Fitzhugfa  &  Brizzolara  and  John  H. 
Vaugban,  all  of  Ft.  Smith,  for  appellants. 
Klmpel  &  Dally,  of  Ft  Smith,  for  appelleea. 

HUMPHREYS,  J.  Appellees,  Judgment 
creditors  of  M.  C.  Burke,  filed  suits  in  the 
chancery  court  in  tbe  Ft  Smith  district  of 
Sebastian  county  against  appellants  to  caned 
as  voluntary  and  fraudulent  various  convey- 
ances of  real  estate  and  many  a.saignm<>nt8 


«s>For  other  cases  see  same  topic  and  KET-NUHBBR  in  all  Key-Numbered  Digeate  and  Indens 
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and  pledges  of  stocks  made  by  M.  0.  Borke 
to  hia  coappellants. 

AU  the  appellants  answered,  denying  tbat 
tbe  conveyances  of  real  estate  and  assign- 
ments and  pledges  of  stocks  were  voluntary 
and  fraudulent  Tbe  causes  were  conaoU- 
dated  and  heard  apon  the  pleadings,  oral  and 
record  evidence,  and  a  decree  rendered  caa- 
c«Ung  aa  voluntary  and  fraudulent  the  as- 
signment of  349  shares  of  the  coriMrate  stock 
in  the  Union  Trust  Sc  Realty  Oompany  to 
Alice  and  Mary  Burke;  the  pledges  of  60 
shares  of  said  stock  to  each  of  the  following 
parties:  Alice  Burke^  Mary  Burke,  A.  J. 
Burke,  Burke  Brick  Company,  and  Union 
Trust  &  Bealty  Gomimny;  and  the  follow- 
ing conveyances  of  real  estate:  An  undivid- 
ed one-balf  interest  in  the  west  67  feet  of  lot 
4,  sontb  side  of  Garrison  avenue,  and  lot  10 
In  block  605  in  the  Reserve  addition,  known 
as  the  opera  house  property,  to  Union  Trust 
&  Realty  Company ;  lot  3,  block  46,  in  Fitz- 
gerald's addition  to  the  dty  of  Ft  Smith,  to 
Mary  Burke ;  and  lot  7  and  8  in  block  9,  in 
South  Ft  Smith,  to  Helene  Burke. 

From  the  decree  canceling  assignments  and 
pledges  of  stocks  and  conveyances  of  real 
estate  aforesaid,  an  appeal  has  been  lodged 
In  this  court  The  record  is  so  voluminous 
the  court  is  impelled  to  confine  itself  to  a 
general  statement  of  the  facts  in  substance 
only. 

M.  O.  Burke  was  a  wealthy  business  man, 
and  during  his  years  of  prosperity  gave  his 
wife  and  other  relatives  quite  a  little  prop- 
erty. In  the  year  1906  he  and  his  brother, 
A.  J.  Burke,  conveyed  real  estate  in  the  town 
of  Cotter,  Ark.,  to  Alice,  his  wife,  and  Mary, 
their  sister,  of  the  value  of  $6,000.  Prior  to 
any  financial  trouble  he  erected  buUdings  on 
that  portion  of  the  Cotter  property  conveyed 
to  his  wife,  which  enhanced  its  valne  from 
$2,500  to  $12,600.  Through  such  gifts,  and 
judicious  investments  thereof,  Alice  Burke 
acquired  a  considerable  separate  estate  of 
money,  stocks,  and  real  estate  prior  to  the 
acquisition  of  the  property  subjected  to  the 
payment  of  her  husband's  debts  by  the  decree 
in  this  casa 

M.  O.  Burke  was  a  man  of  large  affairs, 
and,  for  the  purpose  of  carrying  on  his  busi- 
ness, incorporated  the  Burke  Brick  Company, 
Btirke-AndruB  Sand  Company,  Union  Trust  & 
Bealty  Company,  and  organised  the  partner- 
ships of  Burke  Bros.,  Bnrke  &  Josephs,  Bturke 
&  McMemy,  and  Burke  Construction  Com- 
pany. The  corporations  engaged  in  business 
indicated  by  their  respective  names  and  the 
partnerships  In  the  construction  of  municipal 
improvements,  railroads,  and  other  contract 
work  of  like  nature.  While  operating  these 
corporations  and  firms  M.  (\  Bnrke  and  A.  J. 
Burke  acquired  real  estate  of  considerable 
value,  which  was  paid  for  chiefly  with  part- 
nership and  Joint  corporate  funds.  The  Un- 
ion Tmst  ft  Realty  Company  was  organized 
In  the  year  1910  Initially  as  a  holding  corpo- 


ration for  the  real  estate  of  the  Burke  family, 
with  an  authorized  capital  stock  of  $200,000, 
but  only  $100,000  was  treated  as  paid-up  and 
subject  to  issua  The  $100,000  of  stock  was 
apportioned,  699  shares  to  M.  C.  Burke,  400 
shares  to  A.  J.  Burke,  and  1  share  to  their 
attorney,  John  Vaughan,  for  incorporation 
purposes.  The  sto<&  was  not  actually  is- 
sued and  d^ivered,  but  was  treated  as  ap- 
portioned and  issued  in  the  manner  aforesaid 
untU  January,  1913.  At  the  time  the  corpo- 
ration was  organized  it  was  understood  that 
stock  would  be  issued  at  a  future  date  to 
each  according  to  the  value  of  the  real  estate 
conveyed  to  the  corporation  by  each.  The 
Burke  family  conveyed  real  estate  to  it  when 
first  organized  as  a  basis  for  the  stock  is- 
sued for  the  expressed  value  in  the  deeds  of 
about  $60,000.  Some  of  it  was  more  valuable 
than  the  expressed  consideration ;  for  exam- 
ple, Alice  Burke  conveyed  lots  in  Cotta:  of 
the  value  of  $12,600  for  an  expressed  con- 
sideration of  only  $2,400.  M.  C.  Burke  and 
John  Vaughan  both  testified  that  it  was  the 
intention  of  Ml  C.  Burke  and  A.  J.  Burke  to 
convey  the  opera  house  property  to  the  Un- 
ion Trust  &  Realty  CCHUpany  as  a  basis  for 
the  $100,000  stock  issue,  but  the  minutes  of 
the  corporation  show  that  the  corporation 
refused'  to  accept  the  property,  and  the  re- 
ports of  the  officers,  from  time  to  time,  prior 
to  January,  1913,  corroborate  the  books.  Oth- 
er property  in  addition  to  the  opera  house 
owned  by  the  Burkes  was  not  conv^ed  to  the 
corporation. 

Prior  to  the  year  1912  M.  O.  Burke  inau- 
gurated the  policy  of  borrowing  from  one  cor- 
poration or  firm  to  assist  some  other  cor- 
poration or  firm  in  which  be  was  interested. 
It  became  necessary  to  assist  the  firms  of 
Burke  St,  Josephs  and  Burke  &  Mc^erny;  so 
M.  C.  Burke,  without  the  knowledge  or  con- 
sent of  bis  brother,  withdrew  $65,000  from 
the  firm  of  Burke  Bros,  for  tbat  purpose.  On 
September  3,  1912,  in  order  to  Indemnify  his 
brother  against  loss  on  account  of  the  with- 
drawal of  funds  from  Burke  Bros,  in  the  past 
and  future,  he  assigned  his  brother  600 
shares  of  Burke  Brick  Company  stock,  83 
shares  of  Burke-Andrus  Sand  Company  stock, 
and  an  imdivided  one-half  interest  in  Burke- 
Andrus  Sand  Company,  purchased  from  W. 
P.  Andrus,  an  undivided  one-half  interest  in 
all  moneys  and  open  accounts  due  Burke 
Bros.,  and  all  retained  percentage  on  con- 
tract with  improvement  district  No.  5,  city 
of  Ft.  Smith,  and  all  moneys  that  might  be- 
come due  on  final  completion  of  their  paving 
contract  with  the  dty  of  Ft  Smith,  and  his 
undivided  one-half  interest  in  machinery,  the 
constructions,  moneys,  eta,  in  Burke-Cochran 
Construction  Company,  of  Lincoln,  Neb.,  and 
in  the  Buzke  &  McNemy  contracts  and  out- 
fits. 

On  January  1,  1913,  the  financial  condition 
of  M.  O.  Burke  was  about  as  follows:  He 
owned  800  or  900  shares  of  Burke  Brick  Cbm- 
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pany  stock,  pledged  to  the  Central  National 
Bank  ot  St.  Louis  and  bis  brother  for  large 
amounts ;  this  stock  was  later  sold  for  a  tri- 
fle ;  123  shares  of  the  stock  of  Burke- Andrus 
Sand  Company,  pledged  to  his  brother  to  se- 
cure a  large  amount;  160  shares  in  a  Texas 
land  company,  pledged  to  H.  P.  Billiard  of 
the  Central  National  Bank;  cash  in  banks, 
$1,100;  open  accounts,  $1,200;  an  undivided 
one-hatf  Interest  In  the  opera  house  property 
upon  which  there  was  a  $20,000  mortgage; 
lot  8,  block  45,  FitBgerald's  addition,  which 
he  afterwards  claimed  belonged  to  his  broth- 
er; and  699  Bhareis  of  stock  in  the  Union 
Trust  ft  Realty  Company,  24  shares  of  which 
rightfully  belonged  to  Mary  Burke,  and  125 
shares  of  whidh  rightfully  belonged  to  Alice 
Burke,  under  a  former  agreement  to  equita- 
bly divide  the  stock. 

On  the  20th  day  of  January,  1913,  M.  C. 
Burke  and  A.  J.  Burke  conveyed  the  opera 
house  property  to  the  Union  Trust  ft  Realty 
Company  for  the  consideration  of  $1.  On  the 
same  day  he  conveyed  lot  3,  block  46,  Flt«- 
gerald's  addition  to  the  city  of  Ft.  Smith,  to 
Mary  Burke  for  an  expressed  consideration 
of  $1,500,  but  no  consideration  was  really 
paid.  Lot  3,  block  46,  was  purchased  from 
Miary  McKenzie  and  others  in  1909.  This  lot 
was  purchased  alcmg  with  lots  1  and  2  in  the 
same  block  for  the  joint  consideration  of  $4,- 
800,  $500  of  which  amount  was  paid  by  M.  C. 
Burke  and  the  balance  by  Burke  Bros.  Lots 
1  and  2  were  conveyed  to  A.  J.  Burke  and 
lot  3  to  iM.  G.  Burke.  Lots  4,  6,  and  6  in  the 
same  block  were  purchased  in  1906  from  a 
different  party  for  $4,500  and  conveyed  to 
Alice  Burke.  On  the  same  day  he  assigned 
250  shares  of  the  corporate  stock  of  the  Un- 
ion Trust  &  Realty  Company  to  Alice  Burke, 
his  VTife,  126  shares  of  which  was  a  gift,  and 
90  shares  to  Mary  Burke,  his  sister,  75  shares 
of  which  was  a  gift.  Alice  Burke  had  only 
conveyed  real  estate  of  the  value  of  $12,500 
to  the  corporation  and  Mary  Burke  lands  of 
the  value  of  $2,400. 

In  the  execution  of  his  design  to  borrow 
money  to  tide  his  weak  corporations  over 
the  chasm  of  financial  distress,  M.  C.  Burke 
pledged  60  shares  of  the  corporate  stock  of 
the  Union  Trust  ft  Realty  Company  on  the 
3d  day  of  January,  1813,  to  A.  J.  Burke  to 
secure  borrowed  money  in  the  sum  of  $5,700; 
60  stiares  on  the  16th  day  of  January,  1913, 
to  Alice  Burke,  to  secure  borrowed  money 
In  the  sum  of  $6,000;  60  shares  on  Febru- 
ary 4,  1913,  to  Union  Trust  ft  Realty  Com- 
pany to  secure  borrowed  money  in  the  sum 
of  $5,200 ;  60  shares  pledged  on  the  Ist  day 
of  May,  1913,  to  Burke  Brick  Company  to 
secure  borrowed  money  in  the  sum  of  $5,000 ; 
50  shares  pledged  on  the  30th  day  of  May, 
1013,  to  MJEiry  Burke  to  secure  borrowed  mon- 
ey  in  the  sum  of  $3,000. 

^ecks  were  issued  by  the  re^ective  par- 
ties aforesaid  to  M.  G.  Burke  for  money  bor- 
lowed  by  him,  and  be  executed  notes  to  each 


for  the  amounts  borrowed  and  attached  the 
stock  certiflcates  to  each  note. 

The  New  Bngland  National  Bank  obtain- 
ed its  judgment  on  the  8th  day  of  October, 
1914,  on  an  indebtedness  for  $7,000,  the 
major  portion  of  which  had  existed  since 
August  12,  1912.  Leming  Company  obtained 
judgment  on  the  23d  day  of  June,  1914,  for 
$1,273  on  ani  indebtedness,  a  portion  of 
which  existed  as  far  back  as  June  3,  1912. 
Jefferson  Trust  Company  obtained  judgment 
on  the  23d  day  of  June,  1914,  for  $7,125  on 
an  indebtedness  created  on  or  about  the  13th 
day  of  May,  1914.  Before  executions  were 
Issued  upon  the  judgments  the  transfers  of 
the  corporate  stock  afiHresald  by  H.  O.  Burke 
were  deposited  In  the  county  cleric's  office. 
The  deed  of  the  opera  house  property  to  the 
Union  Trust  &  Realty  Company  was  filed  for 
record  on  the  23d  day  of  October,  1914.  Hie 
deed  for  lot  3,  block  45,  Fitsgerald's  addition 
to  Mary  A.  Burke  was  filed  for  record  on 
February  26,  1915.  On  the  same  date  a  deed 
was  placed  of  record  from  M.  C.  Burke  to  his 
daughter,  Helene  Burke,  to  lots  7  and  8, 
block  9,  South  Ft.  Smith,  Ark.,  which  had 
been  executed  on  January  23,  1914,  for  a 
consideration  of  $200  and  love  and  affection. 
The  last-mentioned  property  was  pundiased 
by  M.  C.  Burke  with  private  funds  and  con- 
veyed to  his  daughter  without  consideration 
other  than  love  and  affection. 

It  Is  admitted  by  learned  counsel  for  ap- 
pellant that,  if  M.  G.  Burke  was  insolvent 
at  the  time  be  made  the  transfers  of  stocks 
and  real  estate,  they  were  void  as  to  existing 
creditors,  if  made,  without  fair  consideration. 
The  transfers  challenged  hy  the  appellees 
and  canceled  by  the  court  began  in  the  month 
of  January,  1913,  and  ended  with  the  trans- 
fer of  the  South  Ft  Smith  lots  to  Helene 
Burke,  January  23,  1914.  The  conveyances 
of  real  estate,  transfers,  and  pledges  of  stock 
made  by  M.  C.  Burke  to  members  of  his 
family  during  the  month  of  January,  1913, 
and  thereafter,  practically  stripped  him  of 
all  his  material  assets  except  equities  which 
were  of  doubtful  value.  It  is  quite  mtparent 
from  the  record  that  M.  G.  Burke  was  on 
doubtful  ground  financially  as  far  back 
as  1912.  At  that  time  he  had  been  forced 
to  draw  as  much  as  $66,000  out  of  the  co- 
partnership assets  of  Burke  Bros,  to  assist  Us 
weaker  ocmcems  which  were  in.  financial 
distress,  and  at  that  early  date  had  pledged 
nearly  all  his  personal  property  to  indemnify 
his  brother  against  loss.  The  statement  be 
introduced  in  .evidence  as  to  his  financial 
condition  on  January  31,  1913.  OMisisted  in 
estimated  equities  in  stoida  which  he  had 
pledged  for  large  amounts,  either  to  banks, 
his  own  corporations,  or  relaUvea.  Hte  was 
forced  to  allow  these  equities  to  s^  at  a 
later  period  for  a  mere  trifle.  By  his  own 
admission  be  was  cramped  financially  after 
November,  1913,  and  was  insolvent  when  the 
judgments  were  obtained  against  bim.    Ow- 
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Ing  to  tfae  complex  boslneaB  relations  of  H.  C 
Burke,  It  is  hard  to  detenuUie  tlie  exact  date 
he  became  insolvent,  but,  after  a  careful  in- 
Testlgatlon  of  tbe  record,  we  are  convliiced 
that,  aside  from  the  property  he  afterwards 
conveyed,  assigned,  and  pledged  to  his  rela- 
tives and  the  Union  Trust  &  Healty  Company, 
he  was  Insolvent  as  early  as  January  1,  1013. 
Having  determined  that  M.  G.  Burke  was 
an  embarrassed  debtor  in  January,  1913,  and 
it  appearing  that  all  of  the  conveyances  can- 
celed by  the  trial  court  were  made  to  Burke's 
own  corporations  or  near  relatives,  the  main 
issue  is  thereby  narrowed  to  the  sole  question 
of  whether  the  conveyances  were  without 
consideration. 

[1]  The  rule  in  this  character  of  case,  as 
applied  to  voluntary  conveyances,  has  been 
clearly  stated  and  is  as  follows: 

"Conveyances  made  to  members  of  the  house- 
hold and  near  relatives  of  an^  embarrassed 
debtor  are  looked  upon  with  auspicion  and  scru- 
tinized with  care,  and  when  they  are  voluntary, 
they  are  prima  facie  fraudulent,  and  when  the 
embarrassment  of  the  debtor  proceeds  to  finan- 
cial wreck,  they  are  presumed  conclusively  to 
be  fraudulent  as  to  existing  creditors."  Wilks 
V.  Vaughan,  73  Ark.  174,  83  S.  W.  913 ;  Mc- 
Connell  v.  Hopkins,  86  Ark.  225,  110  S.  W. 
lOH);  Morpan  v.  Kendriek,  91  Ark.  394-399, 
121  S.  W.  278,  184  Am.  St.  Rep.  78;  Simon 
▼.  Reynolds-Davis  Grocery  Co.,  i08  Ark.  164, 
156   S.   W.  1015. 

[2]  The  conveyance  of  an  undivided  one- 
half  interest  in  tbe  opera  house  property  to 
the  Union  Trust  &  Realty  Company  was  for 
an  expressed  consideration  of  $1,  and  there- 
fore voluntary,  unless  In  equity  it  should  be 
treated  as  conveyed  to  tbe  holding  corpora- 
tion when  the  Burkes  conveyed  the  other 
property  to  It.  If  so  treated,  a  part  of  the 
stock  ai^rartloned  to  tbe  Burkes  would  con- 
stitute the  consideration  for  the  property, 
and  the  conveyance  would  not  be  voluntary. 
It  Is  insisted  that  the  value  of  the  property 
actually  conveyed  to  the  corporatlmi  did 
not  warrant  an  issue  of  $100,000  in  stock,  and 
that  therefore  the  opera  house  property  was 
necessarily  the  basis  of  tbe  $100,000  stock  is- 
sue. Tltis  contention  is  not  oondnslve,  for 
it  is  not  an  uncommon  thing  to  overvalue 
real  estate  when  made  the  basis  <mC  a  stock 
issue,  even  though  contrary  to  the  Ccmstitn- 
tlon  of  Arkansas.  Again,  it  may  be  that  the 
real  estate  actaally  conveyed  to  the  corpora- 
tion was  of  the  value  of  $100,000;  for  it  is 
in  evidence  that  the  Cotter  property  conveyed 
to  the  corporation  by  Mrs.  Alice  Burke  was 
conveyed  on  the  basis  of  the  value  of  the 
land,  exclusive  of  improvements.  That  par- 
ticular land  was  worth  only  $2,400,  and  the 
improvements  $10,000.  The  property,  includ- 
ing the  improvements,  passed  to  the  corpora- 
tion tiy  the  deed.  This  tract  of  land  would 
warrant  an  issue  of  $12,600  in  stock,  when,  If 
tbe  expressed  consideration  in  the  deed  were 
the  criterion,  this  tract  would  warrant  an 
issue  of  only  $2,400  in  stock.  The  record  is 
silentj  as  to)  improvementei  on  the  other 
tracts  conveyed  to  th6  corporation.    The  rec- 


ords of  the  corporation  show  ttiat  the  corpora- 
tion refused  to  accept  the  opera  house  prop- 
erty by  resolution.  Immediately  after  re- 
fusing to  accept  tbe  property,  $100,000  of 
stock  was  treated  as  issu^  and  apportioned. 
According  to  the  report  of  tbe  officers  a  year 
later,  the  opera  house  property  was  not  in- 
cluded as  a  part  of  tbe  real  estate  belonging 
to  tbe  corporation.  It  is  also  in  evidence 
that  immediately  after  the  corporation  refused 
to  receive  the  opera  bouse  property  from  M. 
C.  Burke  that  M.  C.  Burke  deeded  an  undi- 
vided one-half  Interest  therein  to  his  brother, 
A.  J.  Burke.  The  explanation  tendered  that 
the  failure  to  deed  the  property  to  the  cor- 
poration was  an  oversight  is  neither  reason- 
able nor  satisfactory.  The  chancellor  cor- 
rectly held  the  conveyance  of  date  January 
29,  1913,  of  the  opera  house  property  to  the 
Union  Trust  &  Realty  Company  for  $1,  a  vol- 
untary conveyance  and  void. 

The  conveyance  of  lots  7  and  8,  block  9,  in 
South  Ft  Smith,  by  M.  0.  Burke  to  Helene 
Burke,  Us  daughter,  was  without  considera- 
tion and  made  at  a  time  when  M.  G.  Burke 
was  insolvent,  and  the  finding  of  the  diancel- 
lor  to  tbe  effect  tliat  it  was  voluntary  and 
void  is  approved. 

It  is  insisted  that  the  court  erred  in  hold- 
ing the  conveyance  of  lot  3,  blodc  45,  in 
I^tzgerald's  addition,  to  Mary  Burke,  a  vol- 
untary conveyance  by  M.  C.  Burke,  for  the 
reason,  It  is  said,  that  the  lot  was  the  prop- 
erty of  A.  J.  Burke,  and  not  M.  G.  Burke's. 
This  lot  was  purchased  along  with  lots  1  and 
2  in  the  same  block  for  a  total  consideration 
of  $4,600.  Burke  Bros,  paid  $4,100  of  the 
purchase  money  and  M.  C.  JBurke,  $500 
thereof.  Lots  1  and  2  were  deeded  to  A,  J. 
Burke,  and  lots  3  to  M.  O.  Buike  by  the 
same  grantors  at  the  same  time.  Lot  3  was 
valued  in  the  deed  at  $1,500,  so  the  division 
made  at  the  time  between  M.  C.  Burke  and 
A.  J.  Burke  was  most  favorable  to  A.  J. 
Burke.  It  is  said,  however,  that  because 
lots  4,  5,  and  6  in  the  same  block  were  pur- 
chased with  Burke  Bros.'  money  and  convey- 
ed to  Alice  Burke,  lots  1,  2,  and  3  equitably 
belonged  to  A.  J.  Burke.  Lots  4,  5,  and  6 
were  purchased  from  a  difTerent  party  a  year 
before  lots  1,  2,  and  3  were  purchased.  These 
were  entirely  difFerent  transactions,  and,  as 
far  as  the  record  reflects,  no  connecti<m  ex- 
isted between  the  two  purchases.  Tbe  ex- 
planation ottered  that  this  lot  belonged  to 
A.  J.  Burke,  and  not  M.  C.  Burke,  is  unrea- 
sonable in  the  light  of  the  testimony  in  this 
case.  The  chancellor  was  correct  in  holding 
that  tbe  conveyance  was  voluntary  and  void. 

It  is  insisted  by  appellant  that  the  chan- 
cellor erred  in  finding  that  the  assignment 
of  250  shares  of  stock  in  the  Union  Trust  & 
Realty  Company  to  Alice  Burke  was  volun- 
tary and  void.  We  think  it  clearly  estab- 
lished by  the  evidence  that  Alice  Burke  con- 
veyed separate  real  estate  to  the  holding 
corporation  of  the  value  of  $12,600  with  tbe 
understanding  that  she  should  receive  tliere- 
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for  8to«k  of  the  corporation  in  equal  amount. 
It  is  equally  as  clear  that  M.  C.  Burke  not 
only  assigned  $12,500  of  said  stock  to  ber, 
but  that  he  mad»  her  a  present  of  an  addi- 
tional $12,500  of  said  stodi.  The  chancellor 
was  correct  in  finding  the  assignment  of  125 
fihares  of  said  stock  voluntary  and  void, 
but  was  in  error  in  so  holding  as. to  the 
other  125  shares  assigned. 

A.  like  error  was  committed  as  to  24  shares 
assigned  to  Mary  Burke,  hut  the  chancellor 
was  correct  In  holding  that  75  shares  as- 
signed to  Mary  Burke  was  voluntary  and 
void.  Mary  Burke  had  conveyed  real  estate 
to  the  corporation  of  the  value  of  $2,400  and 
was  entitled  to  that  amount  In  stock  under 
the  general  agreement  entered  Into  when  the 
holding  corporation  was  organized. 

[3]  Again,  It  is  contended  that  the  chancel- 
lor erred  in  holding  the  pledges  of  stock  in  the 
total  amount  of  250  shares  to  A.  J.  Burke,  Al- 
ice Burke,  Mary  Burke,  Burke  Brick  Compa- 
ny, and  Union  Trust  &  Realty  Ck)mpany,  for 
borrowed  money,  voluntary  and  void.  We 
think  it  clearly  established  by  the  evidence 
that  M.  O.  Burke  borrowed  the  money  in 
these  several  instances  for  the  purpose  of 
paying  his  creditors,  and  that  he  paid  the 
money  to  his  creditors.  It  was  in  keeping 
with  his  plan  and  practice.  Notwithstanding 
his  extended  financial  entanglement,  he  had 
faith  and  hope  in  his  ability  to  extricate 
himself  from  his  dilemma.  There  is  no  rule 
of  law  contravening  the  right  of  an  insolv- 
ent debtor  to  borrow  and  pledge  his  property 
in  good  faith  for  the  purpose  of  paying  his 
debts.  The  stock  pledged  by  M.  C.  Burke 
was  not  withdrawn  from  the  reach  of  bis 
creditors.  The  money  obtained  on  it  was 
applied  to  the  payment  of  his  debts,  and  his 
creditors  still  have  the  right  to  subject  his 
equities  in  the  stock  to  the  payment  of  their 
judgments.  The  bona  fide  substitution  of 
one  asset  for  another  equally  valuable  by  an 
Insolvent  debtor  cannot  prejudice  a  creditor. 
We  think  a  clear  preponderance  of  the  evi- 
dence reflects  the  fact  that  M.  C.  Burke  bor- 
rowed the  amount  of  money  claimed  from 
each  of  the  parties  for  the  purpose  of  paying 
his  creditors,  and  that  he  pledged  the  stock 
in  good  faith  to  secure  the  loans.  The  chan- 
cellor was  in  error  in  holding  otherwise. 

lastly.  It  Is  contended  that  the  creditors 
camiot  subject  both  stock  in  the  Union  Trust 
&  Realty  Company  and  the  interest  of  M.  C. 
Bnrke  in  the  opera  house  property,  which  it 
is  contended  constituted  a  basis  for  the  $100,- 
000  issue  of  stock  in  that  corpwatlon.  Tlielr 
contention  would  be  correct  if  the  opera 
house  property  ctmstltnted  the  basis  for  the 
stock  issue,  but  we  have  held  otherwise. 

The  decree  is  affirmed  In  directing  a  can- 
cellation of  the  deeds  conveying  the  opera 
bouse  property,  lot  3,  block  45,  Fitzgerald's 
addition,  lots  7  and  8,  block  9,  South  Ft. 
Smith,  and  the  assignment  of  126  shares  of 
stock  in  the  Union  Trust  A  Realty  Company 
to  Alice  Burke,   and  76   shares  thereof   to 


Mary  Burke,  bnt  Is  reversed  In  directing  a 
cancellation  of  an  additional  125  shares  of 
stock  in  the  Union  Tmst  &  Realty  Oompany 
to  Alice  Burke  and  24  shares  thereof  to 
Mary  Burke,  and  in  directing  a  cancellation 
of  the  pledges  of  stock  to  A.  J.  Burke,  Alice 
Burke,  Mary  Bnrfee,  Union  Trust  &  Realty 
Company,  and  Bnrke  Brick  Company  for 
borrowed  money,  and  the  cause  is  remanded, 
with  directions  to  enter  decree  in  accordance 
with  this  opinion. 

On  Rehearing. 

It  is  insisted  on  motion  for  rehearing  that 
the  division  of  the  stock  in  the  Union  Trust 
&  Realty  Company  made  on  January  29, 
1913,  Is  the  criterion  by  which  the  real  in- 
terest of  M.  C.  Burke  and  A.  J.  Burke  in  the 
stock  should  be  ascertained. 

The  court  did  not  treat  the  final  stock  Is- 
sue of  stock  in  the  Union  Trust  &  Realty 
Company  on  January  29,  1913,  of  250  shares 
of  stock  each  to  M.  O.  Burke,  A.  J.  Bnrke, 
Alice  Burke,  and  Mary  Burke  as  representing 
a  correct  division  or  apportionment  between 
them  according  to  the  original  understanding 
that  each  should  receive  stock  in  proportion 
to  the  value  of  the  lands  conveyed  by  each  to 
the  holding  corporation.  On  the  contrary, 
the  court  treated  M.  C.  Burke  as  the  owner 
of  599  shares  of  stock  in  said  corporation, 
and  A.  3.  Burke  as  the  owner  of  400  shares 
therein,  subject,  of  course,  to  the  equitable 
right  of  Alice  and  Mary  Burke  to  have  an 
amount  equal  to  the  value  of  lands  conveyed 
by  each  to  the  corporation.  The  value  of 
the  lands  conveyed  by  Alice  was  $12,500,  and 
by  M&ry,  $2,400.  Alice  was  entitled  to  X25 
shares,  and  Mary  24  shares.  M.  0.  Burlce 
disposed  of  all  his  stock  by  gift  or  assign- 
ment. He  does  not  claim  to  be  the  owner  of 
any  stock  dear  of  incumbrance  at  this  time 
The  following  disposition  was  made  of  the 
599  shares  owned  by  him:  250  shares  assign- 
ed as  collateral  security;  126  shares  as- 
signed to  Alice  Burke  in  exchange  for  real 
estate;  125  shares  assigned  to  Alice  Bnrke 
by  way  of  gift ;  24  shares  assigned  to  Mary 
Burke  in  exchange  for  real  estate;  75  shares 
assigned  to  Alice  Burke  by  way  of  gift  It 
is  quite  clear  that  this  disposition  was  made 
of  the  699  shares  from  the  fact  that  A.  J. 
Burke  had  400  shares  in  the  beginning,  and 
now  claims  only  250  shares.  It  follows  that 
he  only  gave  Mary  Burke  150  shares  of  his 
stock. 

[4]  tbe  mere  fact  that  all  the  real  estate 
was  originally  bought  with  partnership  mon- 
ey is  not  conclusive  that  M.  C.  and  A.  J. 
Burke  owned  the  lands  equally  when  they 
were  conveyed  to  the  holding  corporation. 
M.  C.  Burke  conveyed  much  more  land  to  the 
corporation  than  A.  J.  Bnrke.  The  fact  that 
the  stock  was  issued  to  them  in  unequal  pn>- 
portion  indicates  that  they  were  not  equal 
partners  in  all  the  land.  They  acted  upon 
the  original  division  made  by  them  too  long. 


Digitized  by  ^OOQl€ 


Ark.) 


8NELL'  T.vWHITB 


1023 


and  under  the  soleotnity  of  an  oath  too  otttia, 
to  now  say  that  a  portion  of  tbe  M.  O.  Burke 
stock  belonged  to  A.  J.  Burke. 

The  court  held  that  the  opera  house  prop- 
erty was  not  rlghtfolly  conveyed  to  the 
Union  Trust  &  Realty  Company,  and  that  it 
nev^  constituted  the  ba^  of  a  stock  issne 
or  added  value  to  tbe  stock.  The  original 
property  conveyed  by  the  parties  constituted 
the  basis  and  gave  value  to  the  1100,000 
8to(^  issue. 

Upon  further  examination  of  the  tran- 
script, it  Is  found  that  the  property  conveyed 
to  the  holding  corporation  by  Mary  Burke 
was  valued  at  $2,500,  Instead  of  $2,400,  as 
found  in  the  original  opinion. 

The  original  opinion  is  therefore  modified 
so  as  to  cancel  74  shares  of  the  Mary  Burke 
stock,  instead  of  75  shares. 

In  other  particulars  the  motion  for  re- 
hearing is  overruled. 


SNEIili  ▼.  WHITES  et  aL     (No.  lia) 
(Supreme  Court  of  Arkansas.    Jan.  28,  1918.) 

1.  MoBTOAGES    (Ss'SSCl)— Deeds    Absoltjte— 
Intent— Evidence. 

Evidence  kel4  to  show  that  deed  absolute  in 
form  was  not  in  fact  given  as  a  mortgage. 

2.  MoBTQAoss   «=>33(3}— Deeds   Abbolutk— 

FOBFEirUBE. 

Where  plaintiff  gave  a  deed  in  form  abso- 
lute, and  defendant  gave  back  a  contract  to  re- 
coovey  on  payment  of  certain  sums  on  certain 
dates,  failure  to  make  the  payments  forfeited 
the  right  to  a  reconveyance. 

Appeal  from  Columbia  Clianoery  Court; 
Jas.  M.  Barker,  Chancellor. 

Suit  by  Qeorge  Ann  Snell  against  B.  A. 
White  and  another.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

George  Ann  Snell  instituted  this  suit  & 
the  chancery  court  against  B.  A.  White  and 
I/.  H.  Pearee,  and  asked  that  the  deed  execut- 
ed by  her  to  Pearee  for  120  acres  of  land 
be  declared  a  mortgage,  that  the  mortgage  be 
declared  satisfied,  and  that  her  title  to  said 
lands  be  confirmed  and  quieted,  and  that  she 
have  damages  for  the  unlawful  cutting  of 
certain  timber  upon  said  lands.  The  an- 
swer of  the  defendants'  contained  a  general 
denial  of  the  allegations  of  the  complaint, 
and  the  defendants  asserted  title  In  them- 
selves by  virtue  of  the  deed  to  Pearee  from 
George  Ann  Snell. 

George  Ann  Snell  testified  for  herself  sub- 
stantially as  follows: 

"I  am  the  owner  of  the  land  in  controversy, 
being  120  acres  situated  near  Calhoun,  in  Co- 
lumbia county,  Ark.  My  children  and  I  worked 
and  paid  for  the  land.  My  husband  gave  the 
mortgage  on  part  of  my  land  to  John  Wyrick 
to  secure  a  debt  of  hie  own.  In  February,  1906, 
I  executed  a  mortgage  to  L.  H.  Pearee  on  40 
acres  of  my  land,  in  consideration  that  he  pay 
tbe  debt  of  my  husband  secured  by  the  former 
mortgage.  Mr.  Pearee  told  me  that  the  instru- 
ment mat  I  executed  in  his  favor  was  a  mort- 
gage.   He  owned  lands  near  mine,  and  in  going 


to  his  property  frequently  he  stopped  at  our 
house.  He  always  told  me  that  he  did  not  want 
the  land,  but  that  all  he  wanted  was  the  pay- 
ment of  his  debt  Later  on  B.  A.  White  came 
to  me  and  told  me  that  I  never  could  pay  the 
place  out  as  long  as  Pearoe  had  bold  of  it.  He 
suggested  that  he  would  pay  it  out,  and  then  we 
would  fix  matters  up,  so  that  I  could  pay  him. 
We  did  not  enter  into  any  agreement,  but  be 
bought  a  part  of  the  land  from  Pearee  anyway. 
When  we  heard  of  this,  we  sent  for  him  to  come 
to  our  house.  White  said  he  was  out  $1,000, 
and  that  we  could  have  the  land  for  that 
amonnt  After  that  he  just  came  on  the  land 
and  began  to  cut  the  timlwr." 

On  cross-examination  she  stated  that  she 
could  not  read  nor  write,  that  she  well  re- 
membered the  day  Pearee  told  her  tliat  she 
had  executed  a  mortgage  on  the  laud,  and 
stated  that  Pearee  did  not  enter  into  a  con» 
tract  with  her  husband  on  that  day  to  convey 
the  land  back  to  him  for  the  sum  of  $506. 
On  redirect  examination  she  stated  that  she 
had  cleared  three  acres  on  the  land,  and  had 
torn  down  the  old  house  and  moved  It  to  an- 
other place  on  the  land ;  that  she  rebuilt  the 
house  with  the  old  lumber  and  some  new 
lumber;  that  Pearee  never  did  say  anything 
about  renting  the  place  to  her,  and  never  did 
make  a  contract  about  renting  it  to  her.  Her 
testimony  was  corroborated  by  that  of  her 
husband.  Her  two  daughters  testified  that 
Pearee  used  to  come  to  their  place  and  look 
into  the  barn,  kitchen,  and  other  places  for 
things;  that  he  would  eat  dinner  there  some- 
times, and  often  told  their  mother  that  all 
he  wanted  was  his  money,  and  that  he  did 
not  want  their  place. 

Ij^  H.  Pearee  testified  ^bstantially  as 
follows: 

At  the  request  of  John  Snell  I  to<A  up  a 
mortgage  that  he  and  his  wife  had  executed  to 
J.  C.  Wyrick.  I  think  I  paid  $180  for  them. 
I  also  paid  off  a  mortgage  for  them  to  E.  E. 
Henry  for  $100.  On  the  13th  day  of  February, 
1006,  John  Snell  and  George  Ann  Snell,  Us 
wife,  executed  a  deed  to  me  to  52  acres  of  land, 
in  which  the  consideration  recited  in  the  deed 
was  $300.  This  consideration  represented  the 
mortgage  I  have  paid  off  for  them  and  maybe 
a  little  money  that  I  furnished  them.  Forty 
acres  of  this  land  belonged  to  George  Ann  SnelL 
and  the  remaining  12  acres  to  her  husband.  I 
did  not  know  at  the  time  that  she  owned  any  of 
the  land.  On  the  same  day  I  executed  a  written 
contract  agreeing  for  a  resale  of  this  land,  to- 
gether with  other  lands  near  there,  to  John 
Snell  for  the  sum  of  $506,  payable  in  four  pay- 
ments, due,  respectively,  the  1st  day  of  Oc- 
tober, 1906,  1907,  1908,  and  1009.  That  con- 
tract was  on  a  written  form,  and  provided  that 
time  was  the  essence  of  the  contract,  and  that, 
upon  the  failure  of  Snell  to  make  any  of  the 
payments  at  the  time  speciBed,  the  contract  on 
that  date  should  be  null  and  void,  and  that  all 
the  rights  and  interest  in  the  premises  should 
terminate;  that  thereafter  Snell  should  pay  rent 
at  the  rate  of  $100  per  year.  On  December  8, 
1906,  John  Snell  and  George  Ann  Snell  executed 
a  deed  to  L.  H.  Pearee  for  80  acres  of  land. 
George  Ann  Snell  relinquished  dower  in  this 
deed  just  as  she  did  in  the  deed  dated  February 
13,  1906.  On  December  14,  1906,  George  Ann 
Snell  executed  a  warranty  deed  to  me  for  tbe 
120  acres  of  land  owned  by  her.  The  consid- 
eration recited  in  this  deed  was  $250.  It  was 
filed  for  record  on  November  1,  1916.     At  this 
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time  I  executed  a  written  contract  with  John 
Snell  to  resell  land  to  me.  It  wag  on  the  same 
printed  form  as  the  other  contract.  It  was 
executed  in  the  place  of  the  former  contract. 
Afterwards  Snell  failed  to  make  the  payments 
as  required  by  the  contract,  and  his  contract 
was  declared  forfeited.  After  that  the  iSnells 
began  to  pay  rent  to  me.  I  also  furnished  them. 
They  failed  to  pay  the  amounts  they  owed  me, 
and  after  a  few  years  I  turned  them  over  to 
White.  I  agreed  that  I  would  take  one-fourth 
of  the  cotton  raised  by  them  for  rent,  and  would 
waive  my  landlord's  lien  except  for  that  anponnt. 
This  agreement  went  into  effect  in  1810,  and 
from  then  on  White  famished  them,  and  they 
paid  me  one-fourth  of  the  cotton  as  rent.  They 
never  made  any  of  the  payments  on  the  place, 
and,  as  above  stated,  did  not  even  pay  me  the 
amount  due  me  tor  rent  and  for  supplies  fur- 
nished them.  I  had  lost  the  second  contract  for 
the  sale  of  the  land  entered  into  with  Snell.  I 
made  no  effort  to  keep  either  one  of  the  con- 
tracts, for  the  reason  that  they  were  forfeited 
years  ago.  I  just  happened  to  find  the  first  con- 
tract among  some  old  papers  and  exhibited  it  in 
evidence. 

B.  A.  White  testified  substantially  as  fol- 
lows-: 

I  have  known  John  and  George  Ann  Snell  for 
17  years,  and  lived  about  a  mile  from  them.  I 
am  a  merchant  and  farmer.  I  first  furnished 
them  several  years  ago.  Then  they  wanted 
some  money,  and  Pearce  let  them  have  it  and 
took  a  deed  to  tlieir  land.  He  furnished  them 
for  2  or  3  years,  and  then  they  came  back  to  me. 
and  I  have  been  furnishing  them  since  then.  I 
have  been  paying  Pearce  the  rent  since  I  began 
to  furnish  them  again.  I  made  Snell  get  a 
statement  from  Pearce  about  the  rent  before  1 
would  furnish  them.  Pearce  gave  me  a  writ- 
ten statement  to  the  effect  that  all  he  wanted 
as  rent  was  one-fourth  of  the  cotton.  1  finally 
bought  the  place  from  Pearce  for  $1,000.  I 
made  a  verbal  agreement  with  them  to  let  them 
have  it  back  for  that  amount. 

The  record  shows  that  Pearce  paid  taxes 
on  the  land  for  8  years  consecutively  up  to 
the  bringing  of  this  suit  The  suit  was 
commenced  on  December  21,  1916.  Other 
facts  will  be  stated  or  referred  to  in  the 
c^inlon.  The  chancellor  found  the  Issues  in 
favor  at  the  defendants,  and  a  decree  was 
entered  accordingly.  The  plaintiff  has  ap- 
pealed. 

Joe  Joiner  and  A.  S.  Killgore,  both  of  Mag- 
nolia, for  appellant.  McKay  &  Smith  and 
Stevens  &  Stevens,  all  of  Magnolia,  for 
appellees. 

HABT,  J.  (after  stating  the  facts  as 
above).  In  Hays  v.  Emerson,  75  Ark.  554,  87 
S.  W.  1027,  the  court  said: 

"It  is  insisted,  however,  that,  the  considera- 
tion for  the  deed  being  a  pre-existing  debt  owing 
by  the  grantor  to  the  grantee,  the  contempora- 
neous agreement  for  an  immediate  resale  of  the 
property  to  the  grantor  on  a  credit  for  the  same 
price  stamps  the  conveyance  as  a  security  for 
the  debt  merely,  and  not  an  absolute  conveyance, 
regardless  of  the  real  intention  of  the  parties. 
Such  is  not  the  law.  The  contemporaneous 
agreement  for  a  resale  and  purchase  does  not, 
of  itself,  make  the  deed  a  mortgage.  The  con- 
veyance must  be  judged  according  to  the  real 
Intent  of  the  parties.  If  there  is  a  debt  sub- 
tdsting  between  the  parties,  and  it  is  the  inten- 
tion to  continue  the  debt,  it  is  a  mortgage ;  but 
if  the  conveyance  extinguishes  the  debt,  and  the 
parties  intend  that  result,  a  contract  for  a  re- 


sale at  the  same  price  does  not  destroy  the  char- 
acter of  the  deed  as  an  absolute  oonveyance." 

This  principle  was  recognized  In  Wlmberly 
V.  Scoggin,  128  Ark.  67,  183  S.  W.  264,  and  in 
addition  the  court  said: 

"fVr  the  purpose  of  ascertaining  the  true  in- 
tention of  the  parties,  it  is  a  well-establisiied 
rule  that  courts  will  not  be  limited  to  tlie  terms 
of  the  written  contract,  but  will  consider  all 
the  circumstances  connected  with  it,  such  as  cir- 
cumstances of  the  parties,  the  property  convey- 
ed, its  value,  the  price  paid  for  it,  deteasances, 
verbal  or  written,  as  well  as  the  acu  and  dec- 
larations of  the  parties,  and  will  decide  upon  the 
contract  and  the  circumstances  taken  together." 

In  both  those  cases  it  was  recognized  that 
a  conveyance  absolute  la  form  is  prestuned 
to  be  a  deed,  and  that  to  overcome  this  pre- 
sumption, and  to  show  the  histrument  to  be 
a  mortgage,  the  evidence,  in  the  absence  of 
fraud  or  imposition,  must  be  clear,  unequiv- 
ocal, and  convincing. 

[1,  2]  Tested  by  these  well-established  prin- 
ciples of  law,  the  dedsion  of  the  chancellor 
was  correct,  and  must  be  upheld  on  appeaL 
The  record  sets  out  the  testimony  of  the 
parties  in  full,  but  it  is  not  practical  to  set 
out  all  the  evidence  in  detail  in  this  opin- 
ion. A  careful  examination  of  the  record, 
however,  shows  that  Pearce  was  trying  to 
state  the  testimony  as  he  recollected  it.  He 
stated  that  in  February,  1906,  when  the  land 
was  first  conveyed  to  Iilm,  it  was  not  worth 
more  than  $2  per  acre;  that  he  owned  over 
1,000  acres  of  other  lands  in  that  immediate 
neighborhood  and  knew  th^r  value.  Uls 
testimony  in  this  respect  was  not  attempted 
to  be  contradicted.  When  his  whole  testi- 
mony is  read  together,  it  is  fairly  inferable 
tliat,  when  the  deed  of  the  date  of  February 
IB,  1906,  was  executed,  he  thought  the  lands 
in  question  belonged  to  John  Snell,  for  be 
took  a  deed  from  John  Sn^  and  Ueorge 
Ann  Snell  only  relinquished  dower  In  the 
deed.  On  the  same  day  he  executed  a  writ- 
ten contract  with  Jolm  Snell  for  a  resale  of 
these  lands  to  him,  and  in  the  contract  also 
embraced  other  lands  of  his  own.  Tlie  c<m- 
slderation  in  the  deed  to.  Pearce  was  fSOO. 
In  the  contract  for  a  resale  of  the  land  the 
consideration  was  $506,  evidenced  by  the 
four  promissory  notes  of  Jotm  Snell.  Ttiis 
was  a  circumstance  tending  to  show  that  it 
was  not  the  intention  of  the  parties  to  con- 
sider the  transaction  as  a  mortgage  from 
Snell  to  Pearce.  Only  40  acres  of  the  lands 
in  question  were  embraced  in  this  deed.  la 
December  John  Snell  executed  a  deed  to 
Pearce  for  the  remaining  80  acres.  In  this 
deed  George  Ann  Snell  relinquished  dower. 
On  the  14th  day  of  December,  1906,  George 
Ann  Snell  executed  a  deed  to  Pearce  for  the 
120  acres  of  land  in  controversy,  and  the 
consideration  is  recited  to  be  $250. 

It  is  fairly  inferable  from  all  the  testimo- 
ny in  the  record  that  it  was  ascertained  by 
Pearce  that  the  title  to  the  land  was  in 
George  Ann  Snell  instead  of  her  husband, 
and  for  that  reason  the  last-mentioned  deed 
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was  excscuted  by  George  Aon  SneU.  Ibis 
condusion  is  borne  olit  by  tbe  fact  tbat 
Pearce  testified  tbat  on  tbat  day  be  again 
agreed  to  reseU  tbe  land  to  Jobn  SneU,  and 
tbat  a  written  contract  to  tbat  effect  on  tbe 
same  printed  form  as  tbe  first  contract  of 
resale  was  entered  into  b«twe«i  tb^n. 
Pearce  said  tbat  be  made  no  effort  to  keep 
eltber  of  tbese  contracts,  because  tbey  bad 
ceased  to  be  of  any  binding  force,  because 
SneU  bad  failed  to  make  tbe  payments  re- 
quired; tbat  be  only  bappened  to  bave  tbe 
first  contract,  because  it  was  among  some 
old  papers.  According  to  -tbe  testimony  of 
botb  Pearce  and  Wblte,  tbe  Snells  began  to 
pay  rent  in  IfllO  to  Pearce.  l^ey  continued 
to  pay  rent  to  bim  untU  tbe  date  of  bring- 
ing tbis  salt  For  tbe  eigbt  years  prior  to 
tbe  lnstltati(«  of  tbls  action  Pearce  bad  beoi 
paying  tbe  taxes  on  tbe  land.  It  does  not 
appear  tbat  tbe  land  bad  risen  in  value 
much  untU  a  few  years  before  tbe  Institution 
of  tbls  action.  It  Is  true  tbls  testimony  is 
contradicted  to  a  great  extent  by  tbe  tes- 
timony of  George  Aim  SneU  and  ber  bus- 
band,  but  tbey  make  no  attempt  to  explain 
wby  tbey  permitted  Pearce  to  pay  tbe  taxes 
on  tbe  land  and  to  pay  rent  to  Wblte  for 
him. 

Tested  by  tbe  role  above  announced,  tbe 
<dianodlor  was  warranted  in  holding  tbat 
tbe  conveyance  to  Pearce  was  an  absolute 
deed,  and  was  not  a  mortgage.  Tbe  plain- 
tiffs forf^ted  their  rights  under  the  contract 
of  sale  executed  by  Pearce,  by  not  making 
tbe  payments  required  by  tike  contract,  and 
the  chanceUor  was  Instifled  in  so  holding 
under  the  evidence. 

It  follows  that  the  decree  must  be  affirmed. 


STUCKEY  V.  HORN  et  al.     (No.  118.) 
(Supreme  Conrt  of  Arkansas.     Jan.  28,  1018.) 

1.  Homestead  ©=70— Contiguitt  or  Land — 
Railroad  Right  or  Way. 

Contiguity  of  land,  necessary  that  it  may  be 
claimed  as  a  homestead,  does  not  cease  because 
of  condemnation  of  an  easement  of  railroad  right 
of  way  through  it. 

2.  Homestead  i8=>57(1)— Extent  or  Claim- 
Presumption. 

Tbe  presumption  is  that  the  whole  of  a 
tract  of  land  was,  as  it  might  have  been,  claim- 
ed as  a  homestead  by  one  who  occupied  a  part 
of  it  as  bis  borne. 

8.  Homestead  <8=362— Ritxal  or  Urban— Ex- 
tent—"Bubal  Hohestead." 

Land  adjacent  to  a  village,  which  had  not 
been  divided  into  lots,  but  was  a  farm  with  only 
a,  part  in  cultivation,  is  a  rural  homestead,  as 
regards  the  amount  which  can  be  claimed  there- 
for. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Rural  Homestead.] 

4.  Partition   «=»12(3)— Phopebtt  Subject- 
Homestead. 
A  homestead  is  not  subject  to  partition. 
6.  Homestead   «=»142(1)  —  Right  of  Adttlt 
Heirs. 
Possession  of  homestead  by  widow  and  minor 
dbildren  entitled  under  Const  art  9,  {  6,  to  its 


.rents  and  wofits,  though  held  through  a  tenant, 
cannot  be  disturbed  by  adult  chUd. 

Appeal  from  Saline  Cbancery  Court;  J.  P. 
Henderson,  Chancellor. 

Suit  by  William  Stuckey  against  L.  B. 
Horn  and  others.  From  an  adverse  decree, 
plaintiff  appeals.    Affirmed. 

Ben  F.  Eelnberger,  of  Little  Rock,  for  ap 
pellant  W.  B.  Donham,  of  Benton,  for  ap 
pellees. 

SMITH,  3.  One  Chris  Stuckey  died  Intes- 
tate on  December  26,  1909,  and  left  surviv- 
ing him  his  widow  and  seven  minor  children. 
William  Stuckey  was  the  oldest  child,  and 
he  reached  his  majority  on  June  29,  1916. 
Thereafter  WlUiam  Stuckey  brought  suit  for 
the  partition  of  certain  lands  described  In 
bis  complaint  He  alleged  therein  tbat  tbe 
widow,  for  herself  and  as  guardian  for  tbe 
minor  children,  had  executed  leases  of  tbe 
land  described  to  the  Bauxite  Mercantile 
Company,  a  copartnership,  and  to  the  Ameri- 
can Bauxite  Company ;  that  the  lease  to  tbe 
American  Bauxite  Company  was  a  mineral 
lease  under  which  tbat  company.  If  It  desir- 
ed to  mine  tbe  baUxite,  might  do  so  by  pay- 
ing a  stipulated  royalty,  but  otherwise  should 
pay  an  annual  rental  of  $50.  It  was  further 
alleged  tbat  tbe  land  was  wild  and  unim- 
proved, and  tbat  tbe  leases  were  not  for 
improivements,  but  that  said  leases  were 
made  with  the  guardian  for  the  purpose  of 
creating  an  exclusion  of  business  near  and 
adjacent  to  the  bauxite  mines.  The  lessees 
were  made  parties,  and  there  was  a  prayer 
that  these  leases  be  canceled  and  tbe  land 
partitioned. 

It  was  aUeged  in  tbe  answer,  and  the 
court  found  tbe  facts  so  to  be,  that  the  land 
constituted  a  homestead,  and  that  the  leases 
were  vaUd,  and  that  the  property  was  not 
subject  to  partition.  The  plaintiff  admitted 
the  existence  of  a  homestead  right  In  tbe 
land  in  question ,"  but  tbe  nature  and  extent 
of  this  homestead  are  the  controlling  ques- 
tions in  the  case.  The  plaintiff  alleged  that 
the  homestead  was  an  urban  one,  and  should 
be  limited  to  one  acre,  but  that,  if  it  were 
held  to  be  a  rural  homestead,  the  entire  tract 
should  not  be  Included  for  the  reason  that 
10  or  15  acres  of  tbe  land  were  not  contigu- 
ous to  the  remainder,  and  had  not  been 
claimed  or  considered  by  plaintiff's  father 
as  a  homestead  In  his  life  time. 

The  tract  of  land  contains  about  80  acres, 
and  the  testimony  shows  tbat  the  Bauxite 
&  Northern  raUroad  crosses  tbe  land  and 
segregates  a  wedge-shaped  piece  of  the  land, 
containing  about  10  or  16  acres,  from  the  re- 
mainder, and  it  Is  said  that  tbe  segregated 
piece  is  not  a  part  of  tbe  homestead.  A 
right  of  way  100  feet  was  secured  by  con- 
demnation proceeding  in  1007,  and  in  the 
judgment  it  was  provided  that  the  right  of 
way  "be  vested  in  tbe  Bauxite  &  Northern 
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Railway  Oompany  Its  successors  and  assigns, 
as  a  rlgbt  of  way,  to  be  held  and  enjoyed 
by  It,  its  successors  and  assigns,  so  long  as 
it  is  held  by  it,  or  them,  or  eitber  of  tbem, 
as  and  for  a  right  of  way." 

[1]  The  homestead  right  Is  a  derlTatlve 
on^,  and  the  widow  and  the  minor  children 
have  the  homestead  which  the  husband  and 
ancestor  could  have  claimed.  And  if  it  be 
true  that  the  80-acre  tract  of  land  constitut- 
ed the  homestead  of  Clhris  Stuckey  before 
the  condemnation  proceedings,  the  character 
of  the  portion  not  taken  by  that  proceeding 
remained  unchanged  thereafter.  The  seg- 
ments thereof  were  contiguous  within  the  re- 
quirement of  the  law  that  the  land  claimed 
as  a  homestead  be  contiguous,  and  this  Is 
unquestionably  true  under  the  facts  of  this 
record,  for  an  easement  only  was  condemned 
by  the  railway  company,  and,  the  landowner 
was  left  with  the  fee  title  to  the  entire  body 
of  land.  In  the  case  of  McCrosky  t.  Walker, 
56  Ark.  303,  18  S.  W.  169,  It  was  held  that 
the  homestead  cannot  con^t  of  two  noncon- 
tiguous tracts  of  land;  but,  in  the  case  of 
Clements  ▼.  Crawford  County  Bank,  64  Ark. 
7,  40  S.  W.  132,  62  Am.  St  Bep.  149,  It  was 
held  that  a  homestead  ,could  be  claimed  in 
two  parcels  of  land  which  corner  with  eadi 
other.  It  was  said  ip  that  case,  and  has  sev- 
eral tlmeb  been  repeated,  that  the  homestead 
law  should  be  liberally  construed  to  effect  its 
benign  purpose,  and  any  such  construction 
would  preclude  the  holding  that  the  lands 
here  involved  are  not  contiguous.  In  13  R. 
C.  L.  in  the  article  on  Homestead,  at  section 
11  thereof,  it  is  said: 

"A  homestead  right  to  the  whole  of  a  tract 
of  agricultural  land  is  not  destroyed  by  a  grant 
of  a  right  of  wav  through  it  to  a  railroad  com- 
pany, a  part  of  which  is  an  absolute  grant, 
and  partly  the  creation  of  an  easement:  nor 
does  such  conveyance  operate  to  so  divide  the 
tract  as  to  make  the  land  only  on  one  side  of 
right  of  way  subject  to  the  homestead  right." 

[2]  Some  testimony  was  offered  to  the  ef- 
fect that  Chris  Stuckey  did  not  claim  the  en- 
tire 80  acres  as  his  homestead,  and  that  be 
bad  planned  to  Improve  the  smaller  portion 
of  land  by  building  rental  bouses  thereon. 
This  was  never  done,  however,  and  there 
was  other  testimony  to  the  effect  that  Chris 
Stuckey  regarded  the  entire  80-acre  tract  as 
bis  homestead.  We  cannot  say  that  the 
finding  that  the  entire  80-acre  tract  wbs 
claimed  as  a  homestead  is  against  the  pre- 
ponderance of  the  evidence.  Chris  Stuckey 
occupied  a  i)ortion  of  the  land  as  a  home. 
He  might  have  claimed  the  entire  80-acre 
tract  as  bis  homestead.  It  would  have  l>een 
to  his  advantage  to  do  so,  and  the  presump- 
tion arises  that  he  did  so,  and  the  evidence 
does  not  overcome  this  presumption  and  the 
finding  of  the  court  below. 

[3]  The  close  question  in  the  easels  wheth- 
er the  land  was  a  rural  or  an  urban  home- 
stead. The  testimony  shows  that  the  land 
was  situated  adjacent  to  a  village  which  had 


once  been  known  as  Perrysmith;  that  the 
presence  of  bauxite  in  ad]<Hning  lands  was 
discovered,  and,  when  these  lands  were  par- 
chased  and  acquired  by  the  American  Baux- 
ite Company,  and,  when  that  company  began 
to  mine  the  bauxite,  the  name  of  the  village 
was  changed  to  Bauxite.  This  village  was  . 
never  incorporated,  but  It  was  shown  to  be 
the  site  of  a  school  having  an  enrollment 
of  about  600  pupils,  and  there  were  two 
churches,  a  bank,  a  drug  store,  two  mercan- 
tile houses,  a  barber  shop,  a  butcher  shop, 
and  a  number  of  residences  in  this  village^ 
It  appears  that  the  name  "Bauxite"  whs 
given,  not  only  to  the  village,  but  to  the  proi>- 
erties  ot)erated  by  the  Bauxite  Company, 
which  consisted  of  about  5,000  acres  of  land, 
and  that  about  3,000  people  lived  on  various 
parts  of  these  lands,  and  the  principal  em- 
ployment of  the  residents  consisted  in  labor 
performed  for  the  Bauxite  Company.  It 
was  shown  that  none  of  the  <^Idren  attend- 
ing the  school  Uved  on  the  Stuckey  lands. 
Stuckey  had  himself  sold  a  portion  of  his 
original  tract  of  land  to  the  Bauxite  Com- 
pany, which  company  had  built  five  houses 
on  the  land  so  purchased.  The  land  In  con- 
troversy was  not  in  the  village  of  Bauxite, 
but  adjacent  to  it  Only  one  road  ran  across 
the  land,  and  the  property  had  never  been 
platted  into  lots  and  blocks.  The  land  was  a 
farm,  and  only  a  iwrtion  thereof  tn  cultlva- 
tloa  The  case  of  Spanldlng  v.  Haley,  101 
Ark.  296,  142  S.  W.  172,  presented  a  very 
similar  question  under  the  facts  of  that  case, 
and  In  the  syllabus  there  It  is  said: 

"Where  land  jutted  into  the  outskirts  of  a 
village,  but  was  used  entirely  for  agricultural 
purpoees,  although  part  <^  it  had  been  divided 
mto  lots  by  a  prior  owner,  without  making  a 
plat  or  subdivision  of  it  a  finding  of  the  dum- 
cellor  that  it  constituted  a  rural,  and  not  an 
urban,  homestead  will  not  be  set  aside." 

The  land  In  this  litigati<m  had  not  evaoi 
been  divided  into  lots.  Under  this  test,  we 
think  the  land  a  rural  homestead,  and  not 
an  urban  one,  and  the  widow  and  minor 
children  are  not,  therefore,  limited  to  a  daim 
of  one  acre,  but  may  claim  the  entire  80- 
acre  tract  as  a  homestead. 

[4,  6]  The  question  of  waste  passes  ont  of 
the  case  under  the  undisputed  evidence.  It 
is  shown  that  numerous  and  exhaustive  testa 
were  made  for  bauxite,  but  none  was  found 
in  commercial  quantities,  and  no  attempt 
was  made,  or  is  being  made,  to  operate  any 
mines  on  the  property.  Being  a  homestea.d, 
the  land  is  not,  therefore,  subject  to  parti- 
tion, and  as  the  plaintiff  has  attained  his 
majority  he  has  no  right  to  disturb  the  pos- 
session of  the  widow  and  minor  children,  al- 
though that  possession  is  held  through  the 
tenants  of  the  widow  and  the  Infant  chil- 
dren. Article  9,  {  6,  Constitution  1874; 
Cherokee  Construction  Go.  v.  Harris,  92  Ark. 
260,  122  S.  W.  485,  185  Am.  St  Bepi  177. 
and  cases  there  cited. 

Decree  affirmed^ 
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BSOOES  ▼.  INTEBMATIONAIi  SHOE  CO. 

(Na  144.) 
(SupreiM  Court  ot  Arkaasaa.    Feb.  11,  1918.) 

1.  Account,  Action  on  «s»10— Biu.  of  Pab- 
ticui-ab8— "acco iint. ' ' 

Though  the  word  "account"  has  no  inflexi- 
ble meanmg,  it  means  inyariably  in  mercantile 
transactions  an  itemized  account,  so  that  a  veri- 
fied account  filed  with  the  pleadings,  merely 
showing  dates  and  amounts  in  dollars  and  cents, 
is  insufficient  in  action  on  account  for  shoes 
sold. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account] 

2.  Account,  Aonoir  on  •s>6  —  Biu.  or  Pab- 

nCULABS. 

That  invoices  were  furnished  when  shoes 
were  dcliyered  did  not  relieve  the  seller  from 
anpplying  an  itemized  verified  account,  in  ac- 
tion on  account.  • 

3.  Plkadino  9=>8(2)  —  Anbweb  —  Oonoltj- 

SIONS. 

Answer  in  action  on  account  denying  in- 
debtedness as  shown  by  verified  statement  is  a 
mere  nil  debet  and  insuffici<»it,  as  it  presents 
only  the  pleader's  conclusion. 

4.  Plxadino    «p»426<3)— Answeb— Waivkb. 

Where  plaintiff  in  action  on  account  filed 
a  defective  account,  defendant's  defective  an- 
swer of  nil  debet  did  not  waive  error  in  re- 
fusing to  require  a  more  definite,  or  itemized, 
account. 

5.  Apfbai.  and  Bbbob  ^9544(3)  —  Sooiv— 
Pbesebvation  of  Exceptions. 

Error  in  refusing  to  require  more  definite 
statement  of  account  by  itemizing  it  is  appaiv 
ent  on  the  faco  of  the  record,  and  reviewable 
in  the  absence  of  motion  for  new  trial  and  bill 
ct  ezcepticms. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  Jno.  I.  Worthlngton,  Judge. 

Actkm  by  the  International  Shoe  Company 
against  Ei.  Brooks.  Judgment  for  plaintiff, 
and  defendant  appeals.  Beversed  and  re- 
manded. 

Allyn  Smith,  of  Cotter,  for  appellant  J. 
H.  Black,  of  TellviUe,  for  appellee. 

McCULIX)CH,  C.  J.  Appellee^  a  mercan- 
tile corporation,  instituted  this  action  against 
api)ellant  In  the  circuit  court  of  Marlon 
county  to  recover  on  an  account  for  mer- 
chandise sold  and  ddlvered,  In  the  following 
form,' and  duly  verified,  filed  with  the  com- 
plaint as  an  exhibit: 
E.   Brooks,  Bush,  Ark. 

To  statement  rendered: 

e/13/16.  To   Mdse $  27.12 

6/13  786.75 

6/24  6.60 

7/10 6.19 

9/11  3.38 

10/9  1.87 

10/16  1.38 

10/20  8.66 


Total    $784.94 

&^»/16.  By   cash $200.00 

a/1.        By    cash 33.70 

1JV8.      By    cash 60.00 

12/6.       By    Mdse. 1.10 

1284.80 


Balance  due. $600.14 

Interest  16.00 


Total    $515.14 


The  affidavit  verifying  the  account  was 
made  by  one  of  the  officers  of  the  corpora- 
tion, the  vice  president,  who  stated  In  the  affi- 
davit that  the  facts  stated  were  vrlthtn  his 
personal  knowledge.  Appellant  ffied  a  motion 
to  require  appellee  to  make  the  account  or 
bill  of  particulars  more  spedflc  by  giving  the 
items.  In  other  words,  the  motion  asked 
that  the  court  require  that  an  itemized  ac- 
count be  filed.  This  motion  was  overruled, 
whereupon  aK>ellaiit  filed  an  answer  as  fol- 
lows: 

"Gomes  the  defendant,  E>.  Brooks,  and  for 
his  answer  to  the  complaint  of  the  plaintiS 
herein  denies  that  he  is  indebted  to  the  plain- 
tiff in  the  sum  of  $515.14,  for  shoes  purchas- 
ed from  the  plaintiff  as  shown  by  Exhibit  A 
and  all«;ed  in  plaintiff's  complaint,  and  denies 
that  ho  is  indebted  to  plaintiff  in  any  other  sum 
for  shoes.  Defendant,  therefore,  prays  that  the 
plaintiff  take  nothing  by  hia  action,  and  that 
he  have  and  recover  of  the  plaintiff  all  costs 
by  him  paid  out  and  expended." 

Appellee  then  moved  for  a  Judgment  on 
the  iKeadlngs,  and  the  court  held  that  the 
answer  was  insufficient,  and  rendered  judg- 
ment against  appellant  for  the  amount  of 
the  account.  Appellant  saved  his  exceptions, 
and  obtained  an  appeal  to  this  court  without 
filing  motion  for  new  trial.  The  statute  on 
the  subject  of  pleadings  provides  among  oth- 
er things  as  follows: 

"If  the  action,  counterclaim,  or  set-off  is 
founded  on  a  note,  bond,  bill  or  other  writing  as 
evidence  of  indebtednesa,  the  original,  or  a 
copy  thereof,  must  be  filed  as  part  of  the  plead- 
ing, if  in  the  power  of  the  party  to  produce  it. 
If  not  file<}  the  reason  thereof  must  be  stated 
in  the  pleading.  If  upon  an  account,  a  copy 
thereof,  must,  in  like  manner,  be  filed  with 
the  pleading.''    Kirby's  Digest,  |  6128. 

[1]  The  question  for  consideration  in  test- 
ing the  correctness  of  the  court's  ruling  in  re- 
fusing to  require  a  more  detailed  account 
to  be  filed  Involves  an  Int^pretation  of  the 
word  "account"  as  used  in  the  statute.  It 
will  be  observed  that  the  account  filed  by 
appellee  did  not  purport  to  be  an  itemized 
account,  but  only  to  8howJ:he  total  amount 
of  bills  alleged  to  have  been  sold  on  the  al- 
leged dates  without  giving  a  complete  Inven- 
tory of  the  goods  sold.  The  word  "account" 
Is  said  to  have  no  Inflexible  technical  mean- 
ing, and  Is  differently  construed  according 
to  the  connection  in  which  It  is  used.  How- 
ever, in  mercantile  transactions  it  is  invari- 
ably used  in  the  sense  of  a  detailed  or  item- 
ized account    Bouvler  defines  the  word  as: 

"A  detailed  statement  of  the  mutual  demands 
in  the  nature  of  debt  and  credit  between  par- 
ties, arising  out  of  contracts  or  some  fiduciary 
relation." 

Substantially  the  same  definition  is  given 
in'l  Corpus  Juris,  p.  606,  where  it  is  said: 

'^o  constitute  an  account,  there  must  be  a 
detailed  statement  of  the  various  items,  and 
there  must  be  something  which  will  furnish  to 
the  person  haying  a  right  thereto  information 
which  will  enable  him  to  make  some  reasonable 
teat  of  its  accuracy  and  honesty." 

The  California  Supreme  Court  speaking 
on  this  subject  said : 
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"The  Item  must  In  all  cases  be  set  forth  with 
as  much  particularity  as  the  nature  of  the  ca«e 
will  admit;  but  the  law  does  not  require  im- 
possibilities, and  the  i>arty  called  upon  to  ac- 
count is  not  subjected  to  the  necessity  of  doing 
an  impracticable  thing.  If  the  specifications 
are  as  precise  and  definite  as  he  can  make 
them,  we  do  not  see  what  more  can  be  requir- 
ed."   Conner  v.  Hutchinson,  17  Cal.  279. 

At  common  law  an  actlou  on  account  was 
in  the  form  of  an  action  of  debt  or  assump- 
sit, and  It  was  sufficient  to  describe  the 
goods  sold  and  delivered  In  general  terms 
without  giving  the  Items,  but  statutes  were 
passed  In  many  states  changing  this  rule, 
and  this  was  the  obvious  design  of  our  stat^ 
ute,  which  was  copied  Uterally  from  the 
Kentucky  Code.  Mr.  Bliss  in  his  work  on 
Code  Pleading,  j  298,  after  referring  to  the 
common-law  rule  on  the  subject,  calls  atten- 
tion to  the  fact  that  in  many  of  the  states 
"this  want  of  certainty  thus  tolerated  in 
debt  and  assumpsit  is  carefully  guarded 
against"  by  the  enactment  of  statutes  chang- 
ing the  common-law  rule,  and  he  mentions 
Arkansas  as  being  one  of  the  states  where 
the  change  has  been  wrought  by  statute. 
In  Sutherland  on  Code  Pleading,  voL  2,  | 
2297,  the  rule  Is  stated  as  follows: 

"The  items  of  the  account  furnished  must  be 
set  forth  with  as  much  particularity  as  the  na- 
ture of  the  case  admits  of.  A  bill  of  particu- 
lars is  Bu£Sciently  specific  if  it  apprises  the  op- 
posite party  of  the  evidence  to  be  offered.  If 
the  bill  is  too  general,  the  party  receiving  it 
should  obtain  an  order  for  further  particulars." 

[2]  Measured  by  this  rule,  the  account 
filed  by  appellee  with  his  complaint  was  insuf- 
ficient, and  appellant  was  entitled  to  have  it 
made  more  definite  and  certain,  ilie  fact 
that  invoices  of  the  goods  had  been  furnish- 
ed at  the  time  of  the  sale  of  the  goods  did 
not  relieve  the  pleader  from  compliance  with 
the  statute  by  furnishing  an  itemized  ac- 


count. It  may  have  been  necessary  to  ap- 
pellant's defense  to  have  an  itemized  state- 
ment furnished.  At  least,  he  was  entitled  to 
have  the  statute  complied  wltb  by  his  adver- 
sary before  he  was  called  upon  to  answer 
the  complaint. 

[t]  The  court  erred,  th^efore,  in  ovemil- 
ing  appellant's  motion.  The  answer  was  lo- 
suffldent,  for  It  neither  contained  a  denial 
of  the  purchase  of  the  goods,  nor  pleaded 
payment  The  language  of  the  answer  con- 
stituted merely  a  common-law  plea  of  nil 
debet,  which  Is  a  mere  coudusion  of  law  to 
be  drawn  from  the  facts,  and  does  not  ccn- 
stltute  a  sufficient  answer  under  our  Code 
of  Practice.    Fain  v.  Goodwin,  35  Ark.  109. 

[4]  The  filing  of  the  defective  answer  was 
ncrt,  however,  a  waiver  of  the  erroneous 
ruling  of  the  court  In  refusing  to  require 
that  the  account  be  made  more  definite. 

[6]  It  la  Insisted  on  tho  part  of  appellee 
that  the  error  of  the  court  In  overruling  ap- 
pellant's motion  has  not  been  properly  pre- 
served in  the  record  so  as  tti  bring  the  mat- 
ter before  us  for  review  because  there  was 
no  bill  of  exceptions.  That  would  be  true  if 
there  had  been  a  trial  of  the  cause  upon 
merit.  In  which  case  it  would  have  been  nec- 
essary for  appellant  to  file  a  motion  for  new 
trial  and  to  preserve  the  ruling  of  the  court 
In  a  bill  of  exceptions.  Rowland  v.  McGulre, 
67  Ark.  320,  55  S.  W.  16;  Arkansas  Central 
RaUroad  Co.  v.  State,  72  Ark.  260,  79  S.  W. 
773.  But  this  error  appears  upon  the  face 
of  the  record  Itself,  where  it  is  shown  that 
the  court  overruled  the  motion  and  rendered 
Judgment  by  default  on  account  of  the  tnsuf- 
fldeocy  of  the  answer. 

For  the  error  Indicated  the  Judgment  ia 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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LASKBB-MORBIS  BANK  &  TRUST  OO.  f. 

GAKS  et  ai    (No.  1610 
(Supreme  Court  of  Arkansas.     F»b.  11,  1918.) 

1.  TBtTBTS  «=»63%  —  Resulting  TBtJBTS  — 
Statdtb  or  Fbaudb. 

Where  aeTeral  persona  «ecute  a  note  to  a 
bank,  and  the  money  is  given  to  one  of  them, 
who  buys  land  for  the  b^efit  of  those  furnish- 
ing the  money,  and  takes  title  in  his  own  name, 
a  trust  results  by  implication  of  law  to  the 
extent  of  the  m<niey  furnished,  under  Kirby's 
Dig.  I  3667,  providing  that  the  statute  of  frauds 
does  not  apply. 

2.  Tbubts  <&=9l7,  18(3)— Bebultihq  Tbubts— 

WBITTEN   ACKNOVl'l.EDOMENTB. 

A  resulting  trust  is  not  changed  into  an 
exi»«ss  trust,  to  which  the  statute  of  frauds 
would  apifly,  by  a  writing  subsequently  made  ac- 
knowledging the  trust. 

3.  Trusts  e=>89(l)— Resui-tinq  Tkust— Suf- 
ficiency OF  Evidence. 

Evidence  h^d  sufficient  to  support  a  finding 
that  a  resulting  trust  existed  as  to  property  in 
which  legal  title  was  in  a  deceased  person. 

4.  Limitation  of  Actions  $=>  103 (2)— Tbubts 
<S=s>365(3)— Laches. 

Where  there  was  no  repudiation  of  a  result- 
ing trust,  and  no  change  in  the  situation  result- 
ing from  inaction,  neither  limitationB  nor  laches 
will  apply  in  an  action  to  establish  the  trust. 

5.  EiXKCUTOBS  AND  Aduinibtbatobs  «=»443(8) 
— Demands— Affidavits— Pubadino. 

Where  a  complaint  against  an  administra- 
tor on  a  claim  which  was  disallowed  showed 
that  affidavits  filed  with  the  demand  against 
the  estate  complied  with  Kirby's  Dig.  f  114, 
it  is  immaterial  that  the  affidavit  attached  to 
the  complaint  did  not  comply  therewith. 

6.  Tbusts  «s»300— Rbsultino  Tbusts  — In- 

TEBEST. 

Where  plaintiffs  furnished  money  to  buy 
land,  and  a  resulting  trust  arose,  they  were  en- 
titled to  interest  on  money  furnished  from  the 
date  of  a  sale  of  the  land  by  the  trustee,  in  an 
action  against  the  estate  of  the  trustee. 

T.  Witnesses  ^=>159(2)— Transactions  with 
Deceased  Pebsons. 
Testimony  of  a  witness  that  relations  be- 
tween the  witness  and  deceased  was  one  of 
trust  and  confidence  was  not  incompetent,  but 
testimony  that  deceased  suggested  that  they 
purchase  certain  assets  of  a  corporation  was 
incompetent 

8.  Appeal  and  Ebbob  ^S3l009(2)  —  Xiquirr 
Cases— Review  of  Evidence. 

Since  chancery  cases  are  tried  de  novo  on 
appeal,  incompetent  evidence  will  be  disregarded 
where  the  finding  of  the  chancellor  is  in  ac- 
cordance with  the  preponderance  of  the  compe- 
tent evidence. 

9.  Witnesses    <g=>169(13)    —    Tbanbaciions 
Concebnino  Deceased  Pebsons. 

In  an  action  to  establish  a  resulting  trust 
in  land  of  a  deceased,  it  was  competent  for 
plaintiff  to  testify  that  he  paid  a  note  which  be 
and  deceased  had  executed  to  a  bank,  whidt  was 
in  evidence,  as  such  testimony  relates  to  a  trans- 
action with  the  bank. 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Marttsean,  Chancellor. 

Suit  by  Sol  Oans  and  another  against  the 
Laskw-Morrls  Bank  8c  Trust  Company,  ad- 
ministrator of  the  estate  of  A.  M.  Helseman, 
deceased,  to  establish  a  trust  In  lands.  De- 
cree for  plaintiffs,  and  defendant  appeals. 
Afflrmed. 


Appellees  sued  appellant,  as  administrator 
of  the  estate  of  A.  M.  Helseman,  deceased,  in 
the  chancery  court  of  Pulaski  county,  and 
for  their  cause  of  actlcm  alleged  the  follow- 
ing facts:  That  on  August  19,  1899,  the  Co- 
(^eratlve  Real  Estate  Company,  a  cori>ora- 
tloin,  conveyed  certain  lands  owned  by  It, 
described  in  the  declaration  of  trust  set  out 
below,  to  A.  M.  Helseman,  for  the  considera- 
tion of  $6,500,  of  which  sum  Sol  Gang  fur- 
nished 22.47  per  cent,  and  Gertie  Gans  fur- 
nished 21.35  per  cent,  and  A.  M.  Helseman 
the  remainder,  and  subsequently  Helseman 
executed  to  the  Gans  a  declaration  of  trust 
as  follows: 

"June  6,  1900.  The  following  proper^  deeded 
to  me  by  the  Co-operative  Real  Estate  Company 
of  the  city  of  Little  Rock  is  held  by  me  in 
trust  for  Gertie  Gans,  Sol  Gans,  and  A.  M. 
Heiseman  as  their  interest  may  appear:  Lots 
9  and  10,  block  8,  Centennial  addition;  lot  7 
and  S.  H  of  lot  8,  block  1,  Wright's  addition; 
lots  5,  &  7,  8,  block  7,  Adam's  addition;  E.  % 
N.  B.  8.  W.  sec.  5,  Twp.  1  N.,  R.  12  W., 
twenty  acres— all  being  in  Pulaski  county,  Ar- 
kansas. [Signed]    A.  M.  Heiseman." 

That  thereafter  the  land  In  section  5  was 
platted  into  blocks  and  lots  and  called  "Helse- 
man's  addition  to  the  city  of  Little  Rock." 
That  a  number  of  these  lots,  together  with 
other  lots  not  Included  In  the  said  addition, 
but  embraced  In  said  trust,  were  sold,  and 
Heiseman  collected  the  money  realized  from 
these  sales,  but  never  accounted  to  the  Gans 
for  their  proportionate  part  The  Union 
Trust  Company  was  also  ma*de  party  de- 
fendant, and  as  against  that  company  It  was 
prayed  that  It  be  required  to  show  what  In- 
terest It  had  or  claimed  In  the  unsold  lots. 
There  was  a  prayer  for  an  accounting  and 
for  partition  of  the  unsold  lots.  The  com- 
plaint contained  the  following  verification: 

"Comes  GuB  Oans,  and  says  that  he  is  the 
agent  for  the  plaintiffs,  Sol  Gans  and  Gertie 
Gans,  and  authorized  on  their  behalf  to  malce 
this  affidavit;  that  he  is  familiar  nith  the  mat- 
ters and  things  set  out  in  the  above  and  forego- 
ing complaint;  and  that  the  allegations  thereof 
are  true.  [Signed]    Gus  Gans." 

The  administrator  answered,  and  denied 
the  existence  of  the  trust,  or  any  Indebted- 
ness to  the  plaintiffs,  and  pleaded  the  bar  of 
the  statute  of  limitations,  and  also  laches. 
The  Union  Trust  Company  filed  an  answer 
and  cross-bill.  In  which  it  alleged  that,  in 
consideration  of  certain  sums  of  money 
which  It  had  advanced  Heiseman,  Helseman 
had  executed  to  It  a  deed  for  the  laud,  which 
was  divided  into  lots,  and  that,  pursuant  to 
a  contract  to  that  effect.  It  had  undertaken 
the  sale  of  these  lots  for  an  agreed  commis- 
sion, and,  after  selling  a  number  of  these 
lots,  there  remained  due  It,  Including  inter- 
est, the  sum  of  $6,130.40.  The  unsold  lots 
were  ordered  sold  In  satisfaction  of  that  In- 
debtedness, and,  at  a  sale  for  that  purpose 
the  Union  Trust  Company  bid  for  all  of  the 
unsold  lots  the  amount  of  its  debt.  This 
sale  has  been  approved  and  confirmed,  and 
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that  debt  thereby  extinguished,  and  no  one 
complains  of  that  action. 

In  behalf  of  plaintiffs  T.  R.  Fox  testltted 
that  he  was  Intimately  acquainted  with 
Helseman  and  had  worked  with  him  for  many 
years  for  Oans  &  Sons,  and  that  he  was  fa- 
miliar with  his  handwriting,  and  identified 
the  minutes  of  the  meeting  of  the  stockhold- 
ers of  the  real  estate  company  written  by 
Helseman,  in  which  there  appeared  a  report, 
written  by  Helseman,  showing  an  Indebted- 
ness of  the  real  estate  company  amounting 
to  $6,604.03,  and  the  passage  of  a  resolution 
directing  the  board  of  directors  to  sell  the 
property  of  that  company ,~^  and  to  terminate 
its  affairs.  The  minutes  showed  the  amount 
of  stock  owned  by  the  stockholders  present, 
the  recital  being  that  O.  M.  (Gertie)  Cans 
owned  67  shares,  and  iSol  Gans  60  shares, 
and  Helseman  150  shares,  and  the  ownership 
of  the  remaining  shares  of  stock  was  also 
set  out.  The  witness  also  Identified  as  the 
writing  of  Helseman  the  declaration  of  trust 
set  out  above. 

Sol  Gans  testified  that  the  stockholders  of 
the  real  estate  company  became  dissatisfied, 
and  it  was  determined  to  wind  up  Its  affairs, 
and  Helseman  suggested  that  they  purchase 
its  assets,  and  that  money  for  this  purpose 
was  borrowed  from  the  German  Bank  on  the 
Joint  note  of  himself  and  Helseman.  This 
note  was  renewed  once  or  twice,  but  was 
finally  paid,  and  the  witness  testified  that  his 
recollection  is  that  he  not  only  paid  the  part 
due  by  blmseU  and  Mrs.  Gans,  his  slster-iu- 
law,  but  that  he  paid  the  entire  note.  No  one 
was  interested  in  the  purchase  of  the  land  of 
the  real  estate  company  except  himself  and 
his  sister-in-law  and  Helseman,  and  the  dec- 
laration of  trust  set  out  above  was  executed 
to  evidence  the  Interest  owned  by  witness 
and  Mrs.  Gans.  Witness  testified  that  Helse- 
man was  employed  by  him  for  24  or  25  years, 
during  which  time  Helseman  had  charge  of  a 
great  many  business  transactlon»  for  him, 
and  that  the  relationship  between  them  was 
one  of  unreserved  trust  and  confidence,  and 
that  Helseman  handled  all  the  financial 
transactions  of  the  firm  which  employed  him, 
and  was,  in'  all  respects,  Gans'  confidential 
man.  He  detailed  the  transaction  with  the 
bank  by  means  of  which  the  money  was  se- 
cured to  purchase  the  land,  and  that  in  this 
transaction  with  the  bank  he  acted  for  him- 
self and  Mrs.  Gans.  Witness  further  testified 
that  Helseman  quit  bis  employment  before 
bis  death,  but  thaf  the  trust  was  never  In 
any  manner  repudiated.  Objection  was  made 
to  the  competency  of  all  this  testimony. 

The  bookkeeper  of  the  Union  Trust  Com- 
pany testified  in  regard  to  the  advances  made 
Helseman  on  the  land,  and  by  stipulation  it 
^^as  shown  that  Helseman  had  received  ?7,- 
300  from  the  other  property  described  In  the 
declaration  of  trust,  from  all  of  which  it  ap- 
peared that,  if  a  trust  in  fact  existed,  as  re- 
cited in  the  declaration  of  trust,  Helseman 
was  Indebted  to  Sol  Oans  in  the  sum  of  $5,- 


672.98,  plus  $1,470.76  interest,  and  in  favor 
of  Mrs.  Gans  In  the  snm  of  $5,066.80,  plus 
$1,879.45  interest,  and  a  decree  for  that 
amount  of  money  was  rendered  in  favor  of 
the  plaintiffs  respectively,  and  the  adminis- 
trator has  duly  at^ealed. 

In  its  answer,  and  on  this  appeal,  the  ad- 
ministrator disputes  the  existence  of  a  trust 
or  any  Indebtedness  and  the  sufficiency  and 
the  competency  of  the  testimony  by  which 
that  fact  was  sought  to  be  established,  and 
further  contends,  if  there  was  any  indebted- 
ness, same  is  barred  by  limitation  and  laches, 
and  also  that  the  claim  was  never  properly 
authenticated,  and  that,  in,  any  event,  inter- 
est should  not  be  allowed;  and  It  is  also 
urged  that  the  writing  exhibited  is  insuffi- 
cient under  the  statute  of  frauds  to  support 
a  finding  that  a  trust  exists.  Other  facts  will 
be  stated  in  the  opinion, 

Morris  M.  &  Louis  M.  Cohn,  of  Little  Rock, 
for  appellant  Moore,  Smith,  Moore  &  Trieb- 
er,  of  Little  Rock,  for  appellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  the  sUtute  of  frauds 
does  not  apply  here.  It  is  not  sought  to  en- 
force an  express  trust.  The  suit  was  brought 
upon  the  theory  that  the  Gans  had  agreed  to 
furnish,  and  had  in  fact,  furnished,  part 
if  not  aU,  of  the  consideration  used  in  the 
purchase  of  the  land,  and  had  done  so  under 
the  agreement  that  the  purchase  should  inure 
to  the  b«ieflt  of  the  persons  so  furnishing 
the  purchase  money  in  proportion  to  the 
amount  furnished.  The  writing  offered  in 
evidence  does  not  create  an  express  trust; 
but  it  is  evidentiary  of  the  facts  out  of 
which  a  resulting  trust  arises.  Section  3667, 
Klrby's  Digest  The  Gans,  by  the  execution 
of  the  note  to  the  bank,  furnished  money  to 
Helseman  with  which  to  buy  the  lands  for 
their  Joint  benefit  Helseman  took  the  money 
so  furnished  and  bought  lands  the  title  to 
which  was  taken  in  bis  name  individually. 
A  trust  results  by  implication  of  law  for  thelr 
benefit  to  the  extent  of  the  money  furnished. 
Grayson  v.  Bowlln,  70  Ark.  145,  66  S.  W.  658 : 
Foster  V.  Treadway,  08  Ark.  452,  136  S.  W. 
934;  Jones  v.  Jones,  118  Ark.  146,  175  S.  W. 
520;  Keith  v.  Wheeler,  105  Ark.  323,  151 
S.  W.  284,  and  cases  there  cited. 

[2]  Nor  does  the  fact  that  the  writing  set 
out  acknowledges  the  existence  of  a  trust 
<Aange  the  character  of  the  transaction  from 
a  resulting  tmat  whl(^  may  be  established 
by  parol,  to  an  express  trust,  which  is  within 
the  statute  of  frauds.  Transactions  between 
the  parties  subsequent  to  the  purcitase  of  the 
land  could  not  create  a  resulting  trust;  but 
If  such  a  trust  arises  out  of  the  purchase  of 
the  land,  its  character  as  a  resulting  trust  is 
not  altered  by  a  writing  subsequently  execut- 
ed which  acknowledges  the  existence  of  the 
trust  Grayson  v.  Bowlln,  70  Arte  145,  66  S. 
W.  658. 

[3]   Appellant  strongly  argnes  that  no  trust 
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ever  existed,  and  presses  upon  oar  attention 
the  fact  that  the  land  was  purchased  In 
1899,  and  that  there  were  many  transactions 
In  regard  to  It  which  the  Gans  never  ques- 
tioned, that  It  was  sold  to  the  Union  Trust 
Company  by  Helseman  and  divided  Into  lots, 
and  that  during  many  years  no  settlement  of 
the  trust  was  had,  and  that  no  accounting 
was  asked  until  after  Helseman's  death  In 
1915.  It  appears,  however,  that  the  deed 
from  the  real  estate  company  to  Helseman 
was  executed  on  the  19th  of  August,  1899,  for 
a  recited  consideration  of  $6,600,  and  Gans 
produced  at  the  trial  the  note  of  himself  and 
Helseman  for  that  sum  of  money,  and  which 
also  was  dated  on  the  19tb  of  August,  1899, 
this  being  the  note  referred  to  above.  This 
testimony,  and  the  other  testimony  Sft  ont 
above,  we  think,  supports  the  finding  made 
by  the  court  below  that  Helseman  took  the 
title  to  the  property  as  trustee  for  himself 
and  for  the  Gans,  who  united  with  him  In 
furnishing  the  purchase  money. 

[4]  Does  the  statute  of  limitations  apply, 
and  are  the  plaintiffs  barred  from  asserting 
their  rights  by  laches?  It  is  true  a  great 
many  years  expired  here  between  the  time 
of  the  creation  of  the  trust  and  the  date 
wtaoi  the  Gans  asked  for  an  accounting. 
Bnt  the  testimony  shows  that  there  was  nev- 
er any  repudiation  of  the  trust,  and  that  the 
confidence  of  the  Gans  in  Helseman  was 
unreserved,  and  that  there  were  many  and 
large  transactions  between  them;  and,  as 
there  was  no  repudiation  of  the  trust,  and  no 
change  in  the  situation  of  the  parties  re- 
sulting from  inaction,  we  conclude  that  the 
cause  of  action  was  not  barred,  either  by 
limitation  or  laches. 

[I]  The  form  of  affidavit  attached  to  the 
complaint,  which  we  set  out  above,  does  not 
conform  to  the  requirements  of  section  114  of 
Klrby's  Digest,  which  prescribes  the  form  of 
affidavit  to  be  made  to  a  demand  against  the 
estate  of  a  deceased  person.  It  appears, 
however,  from  the  pleadings  in  the  cause, 
that  a  properly  authenticated  and  verified 
statement  of  the  account  had  been  presented 
to  the  administrator  in  apt  time,  and  that  the 
same  had  been  disallowed,  and  that  the  affi- 
davit attached  to  these  demands  fully  com- 
piled with  section  114  of  Klrby's  Digest 
This  sufficiently  complied  with  the  law. 

[$]  We  are  also  of  the  (pinion  that  Interest 
was  properly  allowed  on  this  demand.  The 
court  computed  the  Interest  from  the  date 
of  each  of  these  sales,  the  result  of  which 
is  to  charge  Helseman  with  the  Interest  on 


the  money  daring  the  time  It  was  In  Us 
possession.  The  argument  that  a  grttit 
length  of  time  was  permitted  to  expire  before 
any  demand  was  made  for'  a  settlement  has 
more  force  when  made  in  support  of  the  plea 
of  laches  than  It  has  when  made  against  the 
allowance  of  Interest  If  the  estate  of  Helse- 
man should  be  held  for  this  money  at  all, 
It  should  also  be  held  for  the  Interest  which 
accrued  from  the  date  of  the  sales,  at  which 
time,  as  a  matter  of  law,  it  was  the  duty  of 
Helseman  to  account  to  bis  associates  for 
their  pro  rata  share. 

[I,  I]  It  is  finally  Insisted  that  much  of  the 
testimony  of  Sol  Gans  is  incompetent  because 
it  Involved  transactions  with  the  deceased, 
Helseman,  in  a  suit  against  his  administra- 
tor, and  thereby  offends  against  the  Inhibition 
of  section  2  of  the  Schedule  to  the  Constitu- 
tion, prohibiting  such  evidence.  The  testi- 
mony that  the  relation  between  witness  and 
Helseman  was  one  of  unreserved  and  anlimit- 
ed  trust  and  confidence  related  to  a  relation- 
ship, rather  than  to  a  transaction,  and  is  not 
therefore,  incompetent  The  testimony  of 
Gans  that  Helseman  suggested  to  him,  at  a 
meeting  of  the  stockholders  of  the  Co-opera- 
tive Real  Estate  Company,  that  they  pur- 
chase the  assets  of  that  corxwration,  was 
incompetent,  because  it  does  relate  to  a  trans- 
action between  the  witness  and  the  adminis- 
trator's intestate.  But  we  try  chancery  cases 
de  novo,  and  it  Is  our  duty,  as  well  as  that 
of  the  chancellor,  to  disregard  Incompetent 
testimony;  and,  when  we  have  disregarded 
this  incompetent  testimony,  we  are  of  the 
opinion  that  the  finding  of  the  chancellor  is 
in,  accordance  with  the  preponderance  of  the 
eiddence. 

[I]  It  was  competent  for  the  witness  to 
produce  the  note  which  he  and  Helseman  ex- 
ecuted to  the  bank,  and  it  was  competent  for 
him  to  state  that  he  paid  the  note,  as  this 
testimony  relates  to  a  transaction  with  the 
bank.  From  the  note  itself  it  appears  that 
It  was  of  even  date  with  the  deed  to  Helse- 
man, and  covered  the  consideration  recited  In 
the  deed.  We  think  this  testimony,  and  the 
declaration  of  trust  executed  by  Helseman  in 
his  own  handwriting,  warranted  the  court  In 
finding  that  Helseman  and  the  Gans  had 
Jointly,  furnished  the  purchase  money  with 
which  the  land  was  acquired,  and  that  It  was 
purchased  for  their  Joint  benefit  in  propoT- 
tlon  to  the  part  furnished,  and  that  therefore 
a  trust  resulted  as  declared  by  the  court 

The  decree  of  the  court  below  Is  therefore 
affirmed. 
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HUTTON,  Tax  Collector,  v.  McCIiESKEY. 

(No.  146.) 

(Supreme  Court  of  Arkansas.     Teb.  H,  1918.) 

1.  Pabdon  <S=>4  —  Subject  of  Cuemenot  — 
Genebal  Amnestt. 

The  power  of  the  Governor  under  Const  art. 
6,  }  18,  providing  "in  all  criminal  and  penal 
cases  •  •  •  the  Governor  shall  have  power 
to  grant  reprieves,  commutations  of  sentence 
and  pardons  after  conviction ;  and  to  remit  fines 
and  forfeitures  under  such  rules  and  regulations 
as  shall  be  prescribed  by  law.  *  *  •  He  shall 
communicate  to  the  General  Assembly  ♦  *  • 
each  case  of  reprieve,  commutation  or  pardon, 
*  *  *  stating  the  name  and  crime  of  the 
convict"— in  view  of  article  2,  {  12,  declaring 
"no  power  of  suspending  or  setting  aside  the 
law  •  •  •  ehall  ever  be  exercised  except  by 
the  General  Assembly,"  is  limited  to  the  ex- 
tension of  clemency  to  individuals  under  sen- 
tence or  judgment  for  crime,  penalty,  or  forfei- 
ture; and  does  not  extend  to  the  granting  of 
general  amnesty,  nor  relief  from  civil  penalties 
and  forfeitures,  as  general  remission  ot  penalty 
imposed  by  Acts  1917,  p.  1237,  on  owners  who 
fail  to  seasonably  assess  their  property  for 
taxation,  notwithstanding  semicolon  after  "con- 
viction" in  article  6,  §  18. 

2.  Taxation  €=>844— Remission  of  Penal- 
ties—State  Tax  Comkission. 

The  powers  of  the  state  tax  commission,  be- 
ing limited  entirely  to  fixing  of  values,  do  not 
extend  to  relief  from  penalties  imposed  by  tax 

BtatUtQB. 

Appeal  from  Clrcnlt  Coprt,  Pulaski  Coun- 
ty;   G.  W.  Hendricks,  Judge. 

Mandamus  by  H.  S.  XcCleskey  against  W. 
G.  Hntton,  Tax  Collector.  From  an  adverse 
judgment,  defendant  appeals.  Reversed  and 
remanded,  vrith  directions. 

Rose,  Hemingway,  Cantrell,  Loughborough 
&  Miles,  of  Little  Rock,  for  appellant.  S.  L. 
White  and  Will  G.  Akers,  both  of  Little  Rock, 
for  appellee. 

McCULLOCH,  C.  J.  The  General  Assembly 
of  1917  enacted  a  statute  changing  the  meth- 
od of  assessing  property  for  taxation,  and 
among  other  changes  in  the  law  iiuposed  a 
penalty  of  25  per  centum  on  the  taxes  of  any 
delinquent  property  owner  who  failed  to  as- 
sess his  property  for  taxation  within  the  time 
and  in  manner  prescribed  by  the  statute. 
Acts  1917,  p.  1237.  On  January  2,  1918, 
the  Governor  of  the  state  issued  a  proclama- 
tl<Mi  containing  a  recital  that  there  had  been 
many  delinquencies  in  the  assessment  of  tax- 
es for  the  year  1917,  which  were  unintention- 
al and  laot  willful,  and  declaring  a  remission 
of  all  penalties  for  such  delinquencies  down 
to  the  sum  of  $1,  "but  in  no  way  interfering," 
so  runs  the  language  of  the  proclamation, 
"with  the  minimum  penalty  of  $1.00  to  be 
paid  to  the  township  members  for  the  listing 
of  delinquents." 

The  plaintiff  McCleskey  is  the  owner  of 
property  in  Pulaski  coun^,  and  was  among 
the  list  of  delinquents.  He  made  an  otter  to 
the  collector  to  pay  bis  taxes  without  penalty, 
and  <m'  refusal  of  that  officer  to  accept  the 


payment  and  give  a  full  receipt  without  the 
payment  of  penalty,  he  instituted  this  action 
in  the  circuit  court  of  Pulaski  county  to  com- 
pel the  collector  by  mandamus  to  do  so.  The 
state  tax  commission  also  issued  a  general  or- 
der undertaking  to  relieve  delinquents  from 
the  payment  of  penalties  and  directing  the 
tax  collectors  of  the  state  to  accept  the  pay- 
ments for  taxes  from  such  delinquents  with- 
out imposing  the  penalty,  except  the  mini- 
mum of  $1.  No  other  question  has  been  pre- 
sented by  counsel  except  the  validity  of  the 
Governor's  proclamation  remitting  the  penal- 
ties and  the  order  of  the  state  tax  commis- 
sion attempting  to  relieve  delinquents  from 
payments  of  penalty. 

[1]  The  i)ower  of  the  executive  to  grant  par- 
dons for  crimes  and  remissions  of  fines,  pen- 
alties, and  forfeitures  depends  entirely  up- 
on a  construction  of  the  provision  of  the  Con- 
stitution conferring  that  power,  for  it  is  de- 
rived solely  from  the  Constitution,  as  the  of- 
fice does  not  carry  with  it  inherently  any 
such  power.  Baldwin  v.  Scoggtn,  15  Ark. 
427.  The  provision  of  the  Constitution  on 
that  subject  reads  as  follows: 

"In  all  criminal  and  penal  cases,  except  in 
those  of  treason  and  impeachment,  the  Govern- 
or shall  have  power  to  grant  reprieves,  com- 
mutations of  sentence  and  pardons  after  con- 
viction ;  and  to  remit  fines  and  forfeitures  un- 
der such  rules  and  regulations  as  shall  be  pre- 
scribed by  law.  In  cases  of  treason  he  shall 
have  power,  by  and  with  the  advice  and  consent 
of  the  Senate,  to  grant  reprieves  and  pardons; 
and  he  may,  in  the  receas  of  the  Senate,  res- 
pite the  sentence  until  the  adjournment  of  the 
next  regular  session  of  the  Gfeneral  Assembly. 
He  shall  communicate  to  the  General  Assembly 
at  every  regular  session  each  case  of  reprieve, 
commutation  or  pardon,  with  his  reasons  there- 
for, stating  the  name  and  crime  of  .the  convict, 
the  sentence,  its  date  and  the  date  of  the  com- 
mutation, pardon  or  reprieve."    Article  6.  §  18. 

Similar  provisions  were  embodied  in  all  of 
the  Constitutions  of  the  state  except  the  0>n- 
stitution  of  1868,  which  was  less  restrictive 
and  conferred  somewhat  broader  powers  than 
in  the  other  Constitutions.  The  framers  of 
the  Constitution  of  1874  returned,  substan- 
tially, to  the  form  employed  in  the  older  Con- 
stitutions, and  there  is  little  difference  in 
those  forms  except  in  punctuation. 

Counsel  for  appellant  contend  that  the 
power  of  remitting  fines  and  forfeitures,  as 
well  as  the  power  to  grant  reprieves,  commu- 
tations, and  pardons,  is  confined  to  criminal 
and  penal  cases,  after  convlcticm  or  judgment, 
and  we  think  that  the  contentl<Hi  of  counsel 
In  this  respect  la  sound.  The  words  "in  all 
penal  and  criminal  cases"  and  also  the  words 
"after  conviction"  qualify  the  other  part  of 
the  sentence,  and  confine  the  whole  power  of 
the  executive  to  such  cases.  The  fact  that  a 
semlc9lon  follows  the  word  "conviction"  in- 
stead of  a  comma,  as  in  the  similar  clause 
in  the  Cionstltution  of  1836,  cannot  be  treated 
as  altering  the  meaning  of  the  sentence.  If 
we  failed  to  so  interpret  the  whole  sentence. 
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It  would  confine  the  concluding  phrase  "under 
such  rales  and  regulations  as  shall  be  pre- 
scribed by  law"  entirely  to  the  preceding 
words  concerning  the  remission  of  fines  and 
forfeitures,  and  exclude  the  power  of  the 
lawmakers  to  prescribe  rules  and  regulations 
concerning  reprieves,  commutations,  and  par- 
dons— a  power  which  was  clearly  recognized 
by  this  court  in  the  case  of  Baldwin  t.  Scog- 
gin,  supra.  In  fact  the  latter  part  of  the  sen- 
tence as  separated  by  the  semicolon  is  not 
grammatically  complete  when  considered 
apart  from  the  remainder  of  the  sentence. 
Punctuation  is  generally  the  least  reliable 
guide  to  the  true  meaning  of  a  sentence  and 
should  be  given  controlling  effect  only  when 
other  tests  fail.  The  manifest  design  of  the 
framers  of  the  Constitution  was  to  limit  the 
Iiower  to  pardon  for  crime  and  to  remit  fines 
and  forfeitures  to  criminal  and  penal  cases 
after  c<Mkvlction  of  crime  or  judgment  for  the 
imposition  of  fine  or  forfeiture,  and  not  to  al- 
low Its  application  to  penalties  and  forfei- 
tures civil,  remedial,  and  coercive  in  their  na- 
ture. This  is  clearly  Indicated  in  another 
provision  of  the  Constitution  which  express- 
ly declares  that: 

"No  power  of  suspending  or  setting  aside  the 
law  or  laws  of  the  state  shall  ever  be  exercised 
except  by  the  General  Assembly."  Article  2,  I 
12. 

The  effect  of  a  general  amnesty  such  as  is 
attempted  by  the  proclamation  now  under  re- 
view would  <q;)erate  as  a  suspension  of  the 
law  and  come  within  the  spirit,  if  not  within 


the  letter,  of  the  inhibition  of  the  Constitu- 
tion Just  quoted,  and  when  the  two  provi- 
sions of  the  Constitution  are  read  together  it 
is  clear  that  it  was  Intended  to  confine  the 
power  of  the  executive,  with  respect  to  the 
remission  of  fines  and  forfeitures,  strictly  to 
criminal  and  penal  cases  after  judgment,  and 
not  to  remedial  and  coercive  penalties  such 
as  a  penalty  for  nouassessments  or  nonpay- 
ments of  taxes.  The  power  of  the  executive 
is,  in  other  words,  limited  to  the  extension 
of  clemency  to  individuals  under  ■  sentence 
or  judgment  for  crime,  penalty,  or  forfeiture, 
and  does  not  reach  to  the  granting  of  gener- 
al amnesties,  nor  relief  from  civil  penalties 
and  forfeitures.  We  are  clearly  of  the  opin- 
ion, therefore,  that  the  Governor  exceeded 
his  authority  In  attempting  to  remit  the  pen- 
alty imposed  by  statute  against  delinquent 
property  owners  for  failure  to  assess  for  tax- 
ation, and  that  such  delinquents  can  claim  no 
relief  under  that  proclamation. 

[2]  It  is  too  plain  for  argument  that  the 
state  tax  commission  possesses  no  such  power 
as  it  attempted  to  exercise  in  this  instance 
of  relieving  delinquent  property  owners  from 
the  penalty  imposed  by  the  statute.  The 
powers  of  the  tax  commission  are  limited  en- 
tirely to  the  fixing  of  values,  and  do  not  ex- 
tend to  the  relief  of  penalties  imposed  by 
statute. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  to  the  com- 
plaint 
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JONEiS  et  aL  ▼.  FLETCHER  et  al.,  Board  of 
Com'rs.     (No.   87.) 

(Supreme  Court  of  Arkanaiu.     Jan.  14,  1918.) 

1.  Dbains  «=9l4(4)  —  Establishment  —  Sec- 
ond Pbtition. 

Acts  1909,  p.  829,  as  amended  by  Act  April 
28,  1911  (Acta  1911,  p.  193),  provides  that, 
when  three  or  more  owners  of  real  property 
within  a  proposed  district  shall  petition  the 
county  court  to  establish  a  drainage  district  to 
embrace  .  their  property,  describiug  generally 
the  region  which  it  is  intended  shall  be  embrac- 
ed within  the  district,  and  shall  file  a  bond  to 
defray  the  expense  of  survey,  the  county  court 
shall  enter  an  order  appointing  an  engineer, 
who  shall  forthwith  make  a  survey  and  ascer- 
tain the  limits  of  the  region  which  would  be 
benefited  by  the  proposed  system  of  drainage, 
and  that  the  court  shall  hear  all  property  own- 
ers who  wish  to  appear  and  advocate  or  resist 
the  establishment  of  the  district,  and  that,  if 
the  court  deems  it  to  the  best  interest  of  the 
owners  of  property  within  the  district,  the 
court  shall  make  an  order  establishing  the  same. 
Acts  1911  also  provides  that,  If  upon  hearing  a 

getition  is  presented  to  the  county  court  signed 
y  a  majority  either  in  number  or  in  acreage  or 
value  of  the  holders  of  the  real  property  within 
the  proposed  district  praying  that  the  improve- 
ment bo  made,  it  shall  be  the  duty  of  the  court 
to  make  the  order  without  further  inquiry,  but, 
if  no  such  petition  is  filed,  it  shall  be  the  dubr 
of  the  court  to  investigate  as  provided.  Hela, 
that  a  second  petition  is  essential  only  where 
the  court  enters  an  order  establishing  the  dis- 
trict without  investigation,  and  an  order  es- 
tablishing the  district  after  investigation  is  not 
open  to  attack  because  such  second  petition  was 
not  filed. 

2.  Dbains  «=>  16  —  Ebtabubrkent— Bound- 

ABIES. 

Under  such  statute  the  power  of  the  court 
in  establishing  the  district  is  not  confined  to 
the  precise  boundaries  stated  in  the  original  pe- 
tition, and  an  order  establishing  a  district  so 
as  to  include  lands  not  described  is  not  subject 
to  attack  for  that  reason,  particularly  as  the  act 
of  1909  expressly  provides  for  the  addition  of 
other  lands  subsequently  found  by  the  board  of 
commissioners  to  be  benefited. 

3.  Dbains  «=>14(3V-Estabi,i8hmbnt— Obdeb. 

An  order  establishing  a  drainage  district 
which  found  that  it  would  be  of  great  benefit 
to  the  lands  and  other  real  property  to  have 
the  region  drained,  that  it  wonid  be  of  great 
benefit  to  the  health  of  the  inhabitants,  and  that 
the  work  could  be  done  at  a  reasonable  cost  not 
in  excess  of  the  benefits  derived  is  a  sufficient 
finding  to  support  the  order,  though  not  in  the 
phraseology  of  the  act  of  1009,  as  amended  by 
Act  April  28,  1911,  authorizing  the  establish- 
ment of  the  district  when  to  the  best  interest  of 
the  owners  of  real  property  therein. 

4.  Dbains    «s»14(4)  —  Establishment— Coi.- 
LATEBAL  Attack. 

There  is  a  presumption  that  the  county 
•court  in  ordering  the  establishment  of  a  drain- 
age district  acted  upon  evidence  sufficient  to 
warrant  the  finding  that  the  establishment  of 
the  district  would  result  to  the  advantage_  of 
lands  therein;  hence  the  order  is  not  subject 
to  collateral  attack  on  the  ground  that  the 
■scheme  for  improvement  was  impracticable. 

6.  Drains  «=>71— Bonds— Cost  of  Imfbove- 
ments. 
Under  Acts  1909,  as  amended  by  Acts  1911, 
providing  for  the  establishment  of  drainage  dis- 
tricts, landowners  are  required  to  pay  the  in- 
terest on  deferred  payments  of  assessments  so 
as  to  meet  the  interest  on  bonds  issued  to  pay 


for  the  improvement,  and  hence  the  amount  of 
the  interest  on  the  bonds  is  in  substance  ex- 
cluded in  determining  the  original  cost  of  the 
improvement 

6.  Dbains  «=>85— Estabushhent— IirrEBEsr 
— Collection. 
Under  Acts  1909.  as  amended  by  Acts  1911. 
relating  to  the  establishment  of  drainage  dis- 
tricfcs,  which  provides  that  deferred  installments 
of  the  assessed  benefit  shall  bear  interest  at  6 
per  cent,  and  that  interest  need  not  be  calcu- 
lated unless  it  is  necessary  to  avoid  exceeding 
the  total  amount  of  benefits  and  interest  the 
right  to  collect  interest  on  deferred  assess- 
ments is  not  lost  because  not  computed  until 
collection  is  necessary ;  for  landowners  bare 
the  right  to  pay  off  assessments  without  inter- 
est within  30  days  after  they  become  final. 

Appeal  from  Lonoke  Ohanoery  Court;  Jno. 
E.  Martineau,  Chancellor. 

Action  by  Tom  Jones  and  others  against 
T.  M.  Fletcher  and  others.  Board  of  Com- 
missioners of  Bayon  Meto  Drainage  District 
No.  1  of  Lonoke  County.  From  a  decree 
dismissing  the  complaint,  plaintiffs  appeal. 
Affirmed. 

Wallace  Townsend,  of  Little  Rock,  for  ap- 
pellants. Geo.  M.  ChapUne  and  W.  P.  Beard, 
both  of  Lonoke,  for  ai^iellees.  . 


McCULLOOH,  C.  J.  This  Is  an  action  Instl- 
tnted  by  appellant  in  the  chancery  court  of 
lionoke  county  against  appellees,  as  commis- 
sioners of  Bayon  Meto  drainage  district  No. 
1  of  Lonoke  county.  In  which  an  attack  Is 
made  on  the  validity  of  the  organisation  of 
said  drainage  district  and  the  assessments 
levied  on  the  real  property  in  the  district 
to  defray  the  cost  of  constructing  the  im- 
provement. The  cause  was  heard  by  the 
chancellor  upon  the  pleadings  and  proof,  and 
a  decree  was  entered  dismissing  the  com- 
plaint for  want  of  equity. 

The  validity   of  ^tha  proceedings   Is   at- 
tacked on  numerous  grounda.    The  two  prin- 
cipal grounds  for  attack  are  that  the  order 
of  the  county  court  establishing  the  district 
was  void  because  there  was  not  filed  a  second       i 
petition  as  provided  for  in  the  statute,  and 
because  the  court,  in  making  the  final  order       I 
establishing  the  district,  excluded  three  sec- 
tions of  land  embraced  in  the  original  peti-       i 
tlon.    These  two  attacks  are  so  related  that       i 
they  may  be  discussed  and  disposed  of  to-      ' 
gether.  i 

[1,2]  The  statute  provides:  ' 

That  when  "three  or  more  owners  of  real  | 
property  vrithin  a  proposed  district  shall  pcti-  : 
tion  the  county  court  to  establilh  a  drainage  I 
district  to  embrace  their  property,  describinc 
generally  the  region  which  it  is  intended  shall 
be  embraced  within  the  district,"  and  shall  file 
a  bond  to  pay  the  expense  of  survey,  it  shall  be 
the  duty  of  the  county  court  to  enter  an  order 
appointing  an  engineer  who  "shall  forthwith 
proceed  to  make  a  survey  and  ascertain  the 
limits  of  the  region  which  would  b«  benefited  by 
the  proposed  system  of  drainage,**  and  after 
such  engineer  has  filed  his  report,  a  notice  shall 
be  given  by  publication  in  a  newspaper  ot  tbt 
hearing   by   the   court   and  that   at   Uie  timt 


^satvr  other  cases  see  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  Digests  and  Index** 
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named  "mid  county  court  ahall  meet  and  hear 
all  property  owners  within  the  proposed  dis- 
trict who  wish  to  appear  and  advocate  or  re- 
sist the  establishment  of  tho  district,  and  if 
it  deems  it  to  the  best  interest  of  the  owners 
of  real  property  within  said  district  that  the 
same  shall  become  a  dralnaKe  district,  under 
tho  terms  of  this  act,  it  shall  make  an  order 
upon  its  records  establishing  the  same  as  a 
drainage  district  snbject  t6  all  the  terms  and 
provisions  of  this  act."  Acta  1909,  p.  829,  as 
amended  by  Act  April  28,  1911,  p.  19$. 

Section  two  of  the  Act  of  1911  referred 
to  above  reads  In  part  as  follows: 

"If  upon  the  hearing  provided  for  in  the 
foregoing  section  the  petition  ia  presented  to 
the  county  court  signed  by  a  majority,  either 
in  numbers  or  in  acreage  or  in  value  of  the 
holders  of  real  property  within  the  proposed  dis- 
trict, praying  that  the  improvement  be  made, 
it  shall  be  tho  duty  of  the  county  court  to  make 
the  order  establishing  the  district  without  fur- 
ther inquiry ;  but  if  no  such  petition  is  filed 
it  shall  be  the  duty  of  the  county  court  to  in- 
vestigate as  provided  in  the  preceding  section 
and  to  establish  said  district  if  it  is  of  the 
opinion  that  the  establishment  thereof  will  be 
to  the  advantage  of  the  owners  ot  real  property 
therein." 

The  method  of  procedure  provided  for  In 
the  statute  Is  that,  after  the  report  of  the 
engineer  has  been  filed  and  notice  of  the 
hearing  given,  a  majority  of  the  owners  of 
property  to  be  affected  by  the  organization 
of  the  district  may  petition  for  the  Improve- 
ment, and  it  la  made  the  duty  of  the  county 
court  to  establish  the  district  without  further 
Investigation  when  petitioned  for  by  a  major- 
ity "in  numbers  or  In  acreage  or  In  value  of 
the  holders  of  real  property  within  the  pro- 
posed district";  but.  If  there  be  no  second 
Ijetltlon,  then  tho  court  Is  empowered  to  make 
the  order  establishing  the  district  upon  con- 
•  sideration  of  the  original  petition,  when  the 
court  upon  investigation  finds  "that  the  es- 
tablishment thereof  will  be  to  the  advantage 
of  the  owners  of  real  property"  in  the  dis- 
trict. It  Is  not  essential,  therefore,  that 
there  be  a  second  petition.  Burton  v.  Chi- 
cago Mill  &  Lumber  Co.,  106  Ark.  296,  153 
S.  W.  114.  Nor  does  the  statute  confine  the 
power  of  the  court  In  establishing  the  dis- 
trict to  the  boundaries  stated  in  the  origi- 
nal petition.  The  statute,  it  will  be  observed, 
only  requires  that  the  original  petition  shall 
describe  "generally  the  region  which  It  Is  In- 
tended shall  be  embraced  within  the  dis- 
trict," and  further  provides  that  the  engineer 
appointed  by  the  court  shall  "make  a  survey 
and  ascertain  the  limits  of  the  region  which 
would  be  benpflted  by  the  proposed  system  of 
drainage."  Section  7  of  the  act  of  1909  ex- 
pressly provides  for  the  addition  of  other 
lands  to  the  district  subsequently  found  by 
the  board  of  commissioners  to  be  benefited 
by  the  proposed  Improvement  It  is  clear, 
therefore,  from  the  language  of  the  statute, 
that  the  final  boundaries  of  the  district  are 
to  be  determined  by  the  court,  and  not  con- 
fined to  the  area  described  In  the  original 
petition,  as  the  survey  wbidi  is  made  subse- 


quent to  the  filing  of  the  original  petition  nec- 
essarily serves  as  a  guide  to  the  court  In 
determining  what  property  will  be  affected  by 
the  Improvement  We  are  of  the  opinion, 
therefore,  tliat  neither  of  the  two  grounds 
stated  for  the  attacks  upon  the  proceedings 
are  tenable. 

[3]  It  Is  Insisted,  however,  that  the  find- 
ings of  the  county  court,  as  recited  in  the 
order  establishing  the  district,  do  not  suffi- 
ciently comply  with  the  statute  to  Justify 
the  creation  of  the  district,  In  that  the  court 
did  not  find,  as  provided  in  the  statute,  that 
the  establishment  of  the  district  "will  be  to 
the  advantage  of  the  owners  of  real  property 
therein,"  but  merely  found  that  the  organi- 
zation of  the  district  "will  be  of  great  bene- 
fit to  the  lands  and  other  real  property  to 
have  said  region  drained."  Counsel  rely  on 
the  decision  In  Burton  v.  Chicago  Mill  & 
Lumber  Co.,  supra,  as  sustaining  the  conten- 
tion of  appellaqts,  but  we  do  not  think  that 
the  questions  involved  in  the  two  cases  are 
similar.  In  the  case  just  cited  we  had  for 
consideration  the  question  whether  or  not 
the  wder  of  the  court  refusing  to  establish 
the  district  was  inconsistent  with  the  find- 
ings that  "it  would  be  to  the  best  interest  of 
the  owners  of  real  property  witliin  the  pro- 
posed district  that  the  land  therein  be  drtAn- 
ed."  We  held  that  the  order  was  not  Incon- 
sistent with  the  finding  and  affirmed  the 
Judgment  of  the  circuit  court  In  the  pres- 
ent case,  however,  we  have  the  question 
whether  the  order  is  void  for  the  reason  that 
the  finding  of  the  court  is  not  in  the  lan- 
guage of  the  statute.  We  think  that  the  re- 
citals of  the  findings  tends  to  support  the 
Judgment  of  the  court  in  creating  the  dis- 
trict. The  finding  was  not  it  is  true,  recited 
in  the  precise  language  of  the  statute,  but  It 
is  substantially  so.  The  court  found  accord- 
ing to  the  recital  that  "It  will  be  of  great 
benefit  to  the  land  and  other  real  property 
to  have,  said  region  drained,  and  that  It  will 
be  of  great  benefit  to  the  health  of  the  in- 
habitants of  said  region,  and  that  said  work 
can  be  done  at  a  reasonable  cost,  and  will 
not  exceed  the  benefits  derived."  That  is 
tantamount  to  saying  that  "the  establish- 
ment of  the  district  will  be  to  the  advantage 
of  the  owners  of  real  property  therein,"  and 
supports,  rather  than  defeats,  the  Judgment 
of  the  covirt  creating  the  district 

[4]  It  is  next  contended  that  the  scheme 
for  the  proposed  improvement  is  impracti- 
cable, and  that  for  that  reason  the  district 
ought  not  to  have  been  established.  But  the 
answer  to  that  contention  Is  that  the  pres- 
ent action  constitutes  a  collateral  attack  up- 
on the  Judgment  of  the  county  court  estab-  ■ 
llshlng  the  district  and  that  Judgment  Is  not 
open  to  such  an  attack ;  the  presumption  being 
that  the  county  court  acted  upon  evidence  suf- 
ficient to  warrant  the  finding  that  the  estab- 
lishment of  the  district  and  the  construction 
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of  the  improyement  thereunder  would  result 
"to  the  advantage  of  the  owners  of  real  prop- 
erty" within  the  meaning  of  the  statute.  Jacks 
Bayou  Drainage  Dlst  t.  St.  U,  I.  M.  &  S. 
Ry.  C!o.,  116  Ark.  30,  171  S.  W.  867. 

[I]  It  is  also  alleged  that  the  cost  of  the 
improTement  will  exceed  the  benefits,  but  this 
contention  is  based  upon  the  inclusion  of  in- 
terest on  the  bonds  as  a  part  of  the  cost  of 
the  improvement,  and  this  court  has  already 
decided  that  under  the  statute  the  landown- 
ers are  required  to  pay  the  Interest  on  defer- 
red payments  of  assessments  to  meet  the  in- 
terest on  the  bonds  issued  to  pay  for  the 
Improvement,  which  results,  in  substance,  in 
excluding  the  interest  on  the  bonds  from  the 
original  cost  of  the  improvement.  Oliver  v. 
Whlttaker,  122  Ark.  291,  183  S.  W.  201. 

[I]  It  is  urged  that  interest  on  assess- 
ments cannot  be  considered  for  the  reason 
that  the  order  of  the  court  approving  the  as- 
sessments does  not  show  that  Interest  was 
computed  and  added  proportionally  to  the 
assessments. 

We  held  in  Oliver  v.  Whlttaker,  supra,  that 
the  statute  authorized  the  computation  of  in- 
terest in  advance  and  its  inclusion  in  the 
assessments,  but  we  did  not  say  that  it  must 
be  done  in  that  way.  Such  a  view  would, 
we*  think,  disregard  the  plain  language  of  the 
statute,  which  provides  that  "deferred  in- 
stallments of  the  assessed  benefits  shaU  bear 
interest  at  6  per  cent,  per  annum,"  and  that 
"interest  need  not  be  calculated  until  it  Is 


necessary  to  so  avoid  exceedlog  the  total 
amount  of  benefits  and  interest" 

The  framers  of  the  statute  evidently  bad 
in  mind  possible  cases  where  it  would  be  un- 
certain, at  the  time  of  the  assessment  of  ben- 
efits, whether  or  not  the  cost  of  the  improve- 
ment and  the  Interest  on  bonds  would  ex- 
ceed the  value  of  benefits  exclusive  of  inter- 
est, and  they  meant  to  confer  authority  to 
leave  the  computation  and  collection  of  inter- 
est open  until  it  became  necessary  to  collect 
interest  in  order  to  "avoid  exceeding  the  to- 
tal amount  of  benefits  and  interest" 

Landowners  have  the  right  to  pay  ofC  the 
face  of  the  assessments,  without  interest, 
within  30  days  after  the  assessments  become 
final,  but  if  the  option  to  do  so  Is  not  exer- 
cised, then  the  statute  itself  imposes  inter- 
est to  be  computed  when  necessary  "to  avoid 
exceeding  the  total  amount  of  benefits  and 
interest"  The  right  to  collect  interest  ha» 
not,  however,  been  lost  by  failure  to  compute 
the  interest  in  advance  and  add  it,  propor- 
tionately to  the  installments  of  assessments; 
therefore  It  is  proper  to  consider  interest  on 
assessments  in  determining  whether  or  not 
the  cost  of  the  improvement  will  exceed  the 
assessed  value  of  benefits. 

Our  conclusion  upon  the  whole  case  is  that 
the  several  attacks  made  upon  the  validity 
of  the  aistrict  are  unfounded,  and  that  the 
chancellor  was  correct  in  dismissing  the  com- 
plaint 

Affirmed. 
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WAIjDEN  ▼.  KIBKLAND.     (Na  154.) 
(Saprone  Gonrt  of  AAansas.     Feb.  11,  1918.) 
CoifPBOUISE  AWD   Settlciixnt   «=»17(1)— Re- 

OKIFTS    IN    FUU/— FALfiK    RKPBIBSKIiTACIONS. 

Where  owner  leased  a  farm,  and  in  the 
settlement  at  the  end  of  the  season  assumed 
certain  obligations  of  tho  tenant^,  a  receipt  in 
full  to  the  tenant  is  not  conclusive,  where  the 
tenant  falsely  represented  the  amount  of  the 
obligations  assumed  by  the  owner. 

Appeal  from  Yell  C!hancery  Court;  Jordan 
Sellers,  Chancellor. 

Suit  by  Mrs.  Neva  Walden  against  W.  C. 
Kirkland.  Judgment  for  defendant,  and 
plalntlfl  appeals.  Reversed  and  remanded, 
with  directions. 

Jno.  M.  Parker,  of  Dardanelle,  for  appel- 
lant. Davis  &  Bohllnger,  of  Dardanelle,  for 
appellee. 

SMITH,  J.  Mrs.  Walden  owned  a  farm  In 
Tell  county,  which  she  leased  to  W.  C.  Kirt- 
land,  for  the  year  1016,  for  the  sum  of  |800  in 
cash,  and  upoa  the  additional  consideration 
that  Kirkland  should  make  certain  rqialrs 
and  should  do  certain  work  of  the  value  of 
$100.  To  enable  Kirkland  to  make  and  gath- 
er the  crop,  Mrs.  Walden  agreed  to  make,  and 
did  make,  advances  of  money  and  supplies, 
amounting  to  something  less  than  $800,  and 
to  secure  the  payment  of  these  advances 
Kirkland  gave  Mrs.  Walden  a  mortgage  on 
the  crop  and  certain  ];)ersonal  property  owned 
by  him.  In  the  fall  of  the  year  a  settlement 
was  had  between  them,  which  was  Intended 
at  the  time  to  be  final,  and  Mrs.  Walden  gave 
Kirkland  a  check  for  $87!S6,  upon  which 
she  indorsed  that  It  was  a  settlement  of  all 
accounts  between  them.  Later  she  brought 
this  suit  and  alleged  that  the  settlement  had 
been  Induced  by  the  false  and  fraudulent 
statements  of  Kirkland  as  follows:  That 
Kirkland  had  represented  to  her,  at  the  time 
of  the  settlement,  that  he  had  deposited  in 
bank  to  her  credit  the  sum  of  $63.90,  the  pro- 
ceeds of  a  bale  of  cotton,  when,  in  fact,  be 
had  not  done  so;  that  be  stated  that  his  ac- 
count with  Goldman  &  Co.  was  $120,  when,  In 
fact,  it  was  $155.77;  that  she  was  surety  for 
this  account  and  reserved  out  of  the  pro- 


ceeds of  the  cotton  only  the  smaller  sum,  and 
was  later  con4)elled  to  pay  the  larger.  She 
alleged  also  that  Kirkland  had  made  false 
representations  in  regard  to  the  work  and 
repairs  he  had  agreed  to  do.  She  prayed  a 
cancellation  of  this  settlement;  that  the  ac- 
count between  them  be  stated;  and  that  the 
mortgage  be  foreclosed  In  satisfaction  of  the 
balance  due  her,  which  she  claimed  to  be 
$277.77.  The  answer  Joined  issue  on  aU  the 
allegations  of  the  complaint. 

A  number  of  witness  testified  In  regard  to 
numerous  items  of  debit  and  credit,  and  the 
court  found  that  a  valid  and  binding  settle- 
ment bad  been  made  between  the  parties,  and 
decreed  accordingly,  and  this  appeal  is  duly 
prosecuted. 

Unquestionably  a  settlement  was  made  be- 
tween the  parties  and  a  balance  was  struck 
at  the  time,  according  to  which  Mrs.  Walden 
was  then  Indebted  to  Kirkland  In  the  sum 
evidenced  by  the  check  which  she  then  gave 
him.  We  agree  with  the  court  below  that  this 
settlement  Is  conclusive  of  all  matters  then 
taken  into  account,  except  as  to  the  bale  of 
cotton  referred  to,  and  the  excess  In  the  Gold- 
man account  As  to  these  items  we  think  tho 
evidence  shows  that  Kirkland  represented  to 
Mrs.  Walden  that  he  had  deposited  the  pro- 
ceeds of  this  bale  of  cotton  to  her  accotmt 
when  he  had  not  done  so.  We  think,  also,  that 
a  false  statement  was  made  In  regard  to  the 
Goldman  account  Kirkland  not  only  had 
stated  to  Mrs.  Walden  that  his  account  with 
Goldman  was  not  $155.T0.  but  he  continued 
to  assert  that  fact,  and  Goldman  sued  both 
Kirkland  and  Mrs.  Walden,  and  recovered 
Judgment  for  the  full  amount  sued  for.  The 
settlement  could  not  be.  and  was  not  binding 
to  the  extent  to  which  It  had  been  Indnced 
by  the  false  statements  of  Kirkland.  Mrs. 
Walden  had  the  rlgjjt  to  rely  upon  these 
statements,  and  she  did  so  In  making  up  the 
account.  As  we  think  the  evidence  shows 
they  were  false,  the  settlement  In  these  re- 
spects will  now  be  corrected  and  Mrs.  Wal- 
den will  have  Judgment  for  the  proceeds  of 
the  bale  of  cotton  and  for  $36.70,  excess  In 
Goldman's  account,  and  the  cause  will  be  re- 
manded, with  directions  to  foreclose  the 
mortgage  in  satisfaction  thereof. 
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HOLMES  ▼.  STATE.    (No.  135.) 
tSapreme  Court  of  ArkanBas.     Feb.  4,  1918.) 

1.  CuiUNAL   Law    «=3ll59(2>— AppbaI/— Re- 
VIEW  OF  Evidence. 

On  appeal  from  conviction  of  selling  whiflky, 
the  strongest  probative  force  must  be  given  the 
w^idence  in  favor  of  the  verdict. 

2.  Intoxicating  laquoas  «=>223(1)— Sales— 
Pboof. 

Under  an  indictment  for  liquor  sold  prior 
to  Acts  1917,  p.  41,  it  was  not  sufScient  to  show 
a  sale  of  liquor  of  which  defendant  was  a  part 
owner  by  another  part  owner,  because  the  de- 
fendant must  be  shown  to  have  had  an  interest 
in  the  sale. 

3.  Intoxiqatino  Liquobs  4s»236(ll)— Iixe- 
GAL  Saij:»— Pabt  Owners— Evidence. 

Evidence  held  insufficient  to  warrant  convic- 
tion of  defendant  for  a  sale  by  another  of 
whisky  of  which  he  was  part  owner. 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; G  W.  Smith,  Judge. 

Joe  Holmes  was  convicted  of  selling  intoxi- 
cating liquors,  and  be  appeals'  Reversed. 

Thos.  W.  Hardy,  of  Camden,  for  appellant 
Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

HUMPHREYS,  J.  Appellant  was  indicted, 
tried,  and  convicted  in  the  Ouachita  circuit 
court  of  the  crime  of  selling  whisky,  and  bis 
punishment  fixed  at  one  year  in  the  state 
penitentiary.  Proper  steps  were  taken,  and 
an  appeal  has  been  prosecuted  to  this  court. 
The  question  presented  by  the  appeal  is 
whether  the  evidence  is  sufficient  to  sustain 
the  verdict. 

[1]  In  determining  this  question,  the 
strongest  probative  force  must  be  given  the 
evidence  in  favor  of  the  verdict.  Interpret- 
ing the  evidence  ia  Its  strongest  aspect.  It  dis- 
closed that  the  appellant  was  a  joint  owner 
in  liquors  sold,  without  his  knowledge  and 
consent,  by  Buddie  Robinson,  his  copartner 
in  the  liquors,  who  appropriated  the  entire 
proceeds  of  the  sale.  The  facts  and  circum- 
stances attending  the  transaction  are  as  fol- 
lows: 

Prior  to  the  passage  of  Act  13,  Acts  of  Ar- 
kansas 1917,  appellant  and  Buddie  Robinson 
ordered  from  Monroe,  La.,  12  quarts  of  liq- 
uor. It  was  shipped  in  the  name  of  Buddie 
Robinson.  It  came  ia  a  box  in  pint  bottles 
and  was  opened  and  kept  in  the  shop  where 
Buddie  Robinson  worked.    During  that  time 


four  or  five  pints  were  used  by  them.  A  boy- 
by  the  name  of  Roebuck  found  out  where  the 
whisky  was,  and  they  carried  it  in  a  valise 
to  Mary  Jane  Johnson's  room.  This  occur- 
red in  the  afternoon.  About  7  o'clock  that 
evening  they  went  back  to  the  girl's  house 
and  got  two  or  three  drinks,  then  returned  to 
town.  Appellant  decided  to  go  back  to  the 
house  on  account  of  being  under  the  influence 
of  liquor  and  went  to  sleep  across  the  girl's 
bed.  While  Buddie  Robinson  was  talking  to 
Smeadham  Cooper  on  the  street,  Dave  Poin- 
dexter  approached  them  to  ascertain  whether 
they  knew  where  he  could  get  some  liquor. 
Buddie  Robinson  went  out  with  them  in  an 
automobile  to  the  Johnson  girl's  house.  Dave 
Poindexter  gave  Buddie  Robinson  $6,  and  be 
went  into  the  house  and  remained  quite  a 
while.  Fearing  that  he  had  escaped  with  the 
money,  Poindexter  knocked  on  the  door,  and 
Buddie  Robinson  came  out  with  four  pints 
of  whisky.  When  Buddie  RotAnaoa  weait  in, 
he  found  appellant  in  a  drunken  stupor  on 
the  bed  and  could  not  arouse  him.  He  then 
went  to  the  grip  and  got  the  liquor  and  took 
it  out  to  Dave  Poindexter.  The  record  fails 
to  show  that  either  of  these  parties  had  sold 
any  liquor  prior  to  this  time. 
The  indictment  charged  as  follows: 
"The  said  defendant,  on  the  16th  day  of  April, 
1917,  in  Ouachita  county,  Ark.,  diJ  uniawfully 
and  feloniously  sell  and  was  interested  in  the 
unlawful  and  felonious  sale  of  whisky." 

[2]  It  was  not  only  necessary  to  establish  a 
sale  under  the  indictment,  but  it  devolved 
upon  the  state  to  connect  appellant  with  it 
It  was  incumbent  upon  the  state  to  show  that 
appellant  bad  some  interest  in  the  sale.  Bo- 
bo  V.  State,  105  Ark.  462,  161  S.  W.  1000,  153 
S.  W.  1104.  A  conviction  cannot  be  riveted 
upon  a  defendant  in  a  charge  of  this  char- 
acter by  facts  and  circumstances  that  do  not 
necessarily  imply  guilt. 

[3]  The  facts  and  circumstances  detailed  in 
the  record  are  strong  enough  to  raise  a  sus- 
picion or  conjecture  that  appellant  was  inter- 
ested In  the  sale,  but  are  not  of  the  requisite, 
substantial  character  necessary  to  support  a 
verdict  of  guilty.  State  v.  Bach  Liquor  Co., 
67  Ark.  163,  55  S.  W.  854;  Scoggin  v.  City  of 
MorrUtMi,  124  Ark.  585,  187  S.  W.  446. 

For  this  reasoD,  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 
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STATE  ex  rd.  ST.  REGIS  REAI/TY  &  IN- 
VESTMENT CO.  et  al.  V.  BEYNOLDS 
«t  al..  Judges.    (No.  20082.) 

{Supreme  CJoart  of  Miseouri.     In  Banc.    Feb. 
2.  1918.) 

1.  COUBTS     «=>23i(4)— COUBT     OF     A-PPKALS— 

OoKFUCTiNO  Decisions  ot  StrPBEUs  Coubt. 
In  determininK  on  certiorari  whether  a  de- 
cision of  the  Gourt  of  Appeals  conflicted  with 
controlling  decisions  of  the  Supreme  Court,  an 
alleged  fact,  not  mentioned  in  the  opinion  of 
the  Court  of  Appeals,  cannot  be  taken  into  con- 
sideration. 

2.  CouBTS  <S=»231(4)  —  Coubt  of  Appkam  — 
Conflicting  Decistons  of  Stjpbemk  Court. 

The  holding  of  the  Court  of  Appeals  that  a 
materialman,  who  became  a  building  contrac- 
tor's surety  for  a  consideration,  but  who  was 
not  in  the  general  business  of  insuring  the  per- 
formance of  contracts,  was  discharged  by  chang- 
es and  alterations  without  a  written  order,  and 
by  placing  the  contractor  on  a  per  diem,  held 
not  in  conflict  with  a  decision  of  the  Supreme 
Court 

Certiorari  by  the  State,  at  the  relation  of 
St  Regis  Realty  &  Investment  Company  and 
others,  against  George  D.  Reynolds  and  oth- 
ers. Judges  of  the  St.  Louis  Court  of  Ap- 
peals, to  review  a  judgment  for  plaintiff,  af- 
flrmed  by  said  court  (196  Mo.  App.  43,  188 
S.  W.  1138),  in  an  action  by  George  P.  Jo- 
hannes against  relators.    Writ  quashed. 

This  is  an  original  proceeding  in  certiorari, 
whereby  relators  seek  to  quash  the  opinion 
of  the  St  liOuls  Court  of  Appeals  in  the  case 
of  Johannes  v.  St  Regis  Realty  &  Invest- 
ment Co.  et  al.,  196  Mo.  App.  .43,  188  S.  W. 
1138,  on  the  alleged  ground  that  It  conflicts 
with  our  last  previous  ruling  on  the  ques- 
tion. Material  facts  recited  in  the  opinion 
may  be  summarized  as  follows:  Johannes,  a 
materialman  (and  also  stirety  -for  the  per- 
formance of  the  building  contract  by  Con- 
tractor Walsh),  brought  suit  to  recover  a 
balance  due  him  for  materials  furnished  the 
contractor  in  the  erection  of  the  building. 
In  said  suit  he  also  sought  to  have  estab- 
lished, against  the  premises  of  the  owner,  a 
mechanic's  lien  for  the  amount  claimed,  "rhe 
St  Regis  Realty  ft  Investment  Company, 
owner,  filed  answer,  which  denied  plalntifTs 
claim  and  set  up  by  way  of  counterclaim  a 
demand  In  the  sum  of  $7,152.35,  alleging  that 
by  reason  of  the  contractor's  failure  to  com- 
plete the  work  as  ipei  contract,  It  was  com- 
pelled to  pay  such  sum  in  addition  to  the 
contract  price  in  order  to  ccMnplete  the  work; 
that  plaintiff's  liability  therefor  arose  trotn 
the  allowing  agreement  signed  by  him,  to 
wit: 

"St  Louis,  Mo.,  April  2,  1908. 

"St  Regis  Realty  &  Investment  Co.,  City— 
<3entlemen:  We  hereby  guarantee  performance 
of  the  above  contract  (being  the  original  con- 
tract between  contractor  Walsh  and  the  owner) 
by  tiie  contractor,  Peter  Walsh,  and  agree  to 
pay  any  sum  or  sums  that  may  be  due  from  any 


source  by  reason  of  bis  failure  to  complete  said 
contract  according  to  its  terms  and  conditions. 
"[Signed]    Banner  L.  ft  C.  Co., 

"Geo.  P.  Johannes,  Prop." 

We  have  Inserted  the  above  parts  In  paren- 
thesis. It  further  appears  that  Johannes 
was  doing  business  as  an  Individual  imder 
the  name  of  Banner  Lime  &  Cement  <Ik>m- 
pany.  Plaintiff  filed  a  reply,  admitting  that 
he  signed  the  above  agreement  as  guarantor 
or  surety,  but  that  afterwards  and  without 
any  notice  to  him  or  consent  upon  his  part 
the  original  contract  was  changed  by  many 
alterations,  deviations,  and  departures,  en- 
hancing the  cost  of  the  work  several  thousand 
dollars;  that  the  said  Investment  company 
took  the  execution  of  the  contract  work  out 
of  the  hands  of  said  contractor,  and  placed 
said  contractor  on  the  pay  roll  at  $6  per  day, 
and  treated  him  as  an  ordinary  journeyman, 
and  caused  the  work  to  he  done  as  directed  by 
It,  without  regard  to  the  contract  plans,  and 
specifications,  and  treated  the  contract  as  of  ' 
no  force  and  effect;  that  by  reason  of  such 
changes  and  alterations  and  In  not  permit- 
ting the  contractor  to  carry  out  said  contract 
for  which  plaintiff  became  guarantor  and 
surety,  plaintiff  was  wholly  discharged  and  re- 
leased from  any  liability  under  his  guaranty. 
The  specifications  for  the  building  (being  by 
reference  a  part  of  the  guaranteed  contract) 
contained  the  following  provision: 

"The  architect  (or  owner  through  the  archi- 
tect) may  order  any  tdterations,  omissions  or 
additions  of  any  kind  which  they  may  desire, 
giving  orders  therefor  in  writing,  and  the  con- 
tract shall  not  be  vitiated  thereby,  and  no  plea 
as  to  the  acts,  orders,  directions  or  supervision 
of  the  architect  or  any  person,  shall  be  submit- 
ted as  the  justification  of  any  error  of  construc- 
tion or  departure  from  the  architect's  plans  and 
specifications,  etc.  Should  the  architect  and 
contractor  fail  to  agree  on  the  price  of  any  work 
or  materials  added  or  omitted,  then  the  said 
contractor  shall  proceed  with  the  work  under  - 
order  from  the  architect  or  owner  and  the  price 
be  left  to  arbitration  in  the  usual  way." 

The  case  was  sent  to  a  referee,  who  made  a 
report,  finding  the  issnes  for  plaintiff  on  his 
claim  and  against  defendant's  counterclaim. 
The  trial  court  approved ,  the  referee's  re- 
port and  entered  judgment  in  acterdance 
therewith.  From  this  judgment  the  defend- 
ant appealed  to  the  St  Louis  Court  of  Ap- 
peals, where  the  judgment  was  afllrmed.  In 
discussing  the  point  as  to  the  release  of 
plaintiff  from  his  liability  as  surety,  the 
learned  jndge  who  wrote  the  opinion  for  the 
Court  of  Appeals  used  the  following  lan- 
guage: 

"As  the  principal  contest  at  the  trial  was  over 
this  clause  of  the  specifications,  naturally  the 
burden  of  proof  was  upon  the  defendant  to  es- 
tablish its  counterclaim  and  to  prove,  by  the 
preponderance  of  evidence  in  the  case,  that  the 
list  of  extras  upon  which  its  claim  is  founded 
had  been  ordered  in  writing.  The  testimony  in 
regard  to  whether  there  were  written  orders 
given  for  extras  or  changes  is  absolutely  ir- 
reconcilable. Mr.  Vrooman,  the  architect,  and 
possibly  another  witness,  testifies  that  written 
orders   for  changes  and  extras  were  given   to 
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the  superiatendenta  vho  -were  actually  in  charge 
of  the  work  and  represented  Walsh,  but  the 
architect  admits  that  he  gave  no  written  direc- 
tions of  any  kind  as  to  alterations  or  extras  to 
Walsh.    One  of  these  superintendents,  Kearney, 
does  not  remember  giving  Walsh  any  written 
orders  for  changes,  and  Kearney  was  the  super- 
intendent directly  oyer  the  plastering  work,  as 
we  understand  the  testimony.     He  further  tes- 
tified that  Mr.  Vrooman  never  directed  him  to 
make  any  written  orders  in  regard  to  the  plas- 
tering to  Walsh ;    that  the  only  written  orders 
which  had  been  given  him  were  to  another  con- 
cern, which  had  demanded  written  orders.    The 
defendant  Walsh  testifies  that  he  never  received 
any  written  orders  from  anybody,  and  that  Mr. 
Vrooman,   who  was  practically  in  the  position 
of  owner  and  appears  to  have  supervised   the 
whole  work   himself,  never  gave  him   (Walsh) 
any  memorandum  in  writing  to  do  one  thing  or 
the  other  outside  of  and  not  covered  by  the  con- 
tract or  specifications,  nor  did  anybody  repre- 
senting Vrooman  or  the  architect  ever  give  any 
memorandum  in  writing  for  any  one  to  give  to 
him  (Walsh)  so  far  as  he  knew.     The  referee 
concluded  on  this  that  he  is  compelled  to  hold 
that  the  defendant  St.  Regis  Company  has  fail- 
ed to  establish  its  counterclaim  for  the  extra 
work.     'For  the  extra  work,'  says  the  referee, 
and  it  is  contended   as  to   this  by  the  learned 
counsel  for  appellants  that  this  is  evidence  that 
the  referee  misconstrued  the  case,  and  was  tak- 
ing into  account  extra  work,  no  claim  for  which 
was  made  in   the  counterclaim.     Reading   the 
whole  report  of  the  referee,  we  do  not  under- 
stand  that  the  referee   fell  into   any  mistake, 
even  if  he  did  use  the  phrase  noted.    The  use  of 
the  phrase,  'for   the  extra  work,'   applies   not 
only  to  the  extra  work,  but  to  the  changes  and 
alterations  that  were  made  in  the  progress  of 
the  work  from  the  specifications.    Surely  the  do- 
ing of  extra  work,  even  if  compensation  Is  not 
demanded,   was  a  substantial  variation  of  the 
contract,    the   performance    of    which   plaintiff 
guaranteed.     As  the  referee  found,  and  as  we 
find,  the  provision  in  the  specification  quoted 
was  intended  to  avoid  the  very  controversy  that 
is  here  presented,  by  providing  that  any  addi- 
tions to  or  subtractions  from  ue  contract  were 
required  to  be  order.d  in  writing  and  the  price 
agreed  upon  before  the  work  was  done,  and  in 
no  instance  did  that  occur.    In  addition  to  this 
it  appears  that  the  provision  of  the  contract 
that  85  per  cent,  of  the  cost  was  to  be  paid 
Walsh  as  the  work  progressed  was  abandoned, 
and  Walsh  placed  on  a  per  diem  of  $6  and  treat- 
ed  as  a  journeyman.     Defendant  claims   that 
plaintiff  knew  of  this  change,  but  plaintiff  denies 
this.    That  was  a  very  material  alteration,  and 
we   think   that    the   evidence   as    to   plaintiff's 
knowledge  of  it  is  not  sufficient.    Its  effect  was 
to  change  Walsh  from  the  position  of  qn  em- 
ployer  and   responsible  overseer   to   that  of   a 
mere  journeyman  or  foreman.     Upon  the  whole 
tettimony    we    think   plaintiff    eitablithed    the 
avermentt  of  hi$  reply  to  the  counterclaim, 

"But  it  is  said  that  plaintiff  was  a  guarantor 
for  hire  or  on  a  valuaMe  consideration,  and  un- 
less it  appeared  that  be  was  damaged  by  the 
change  in  the  plans  and  specifications  and  by 
the  doing  of  the  extra  work,  he  is  not  released. 
The  decision  of  our  Supreme  Court  in  Lackland 
v.  Renshaw  and  American  Surety  Co.,  of  New 
York,  256  Mo.  133,  165  §.  W.  314,  is  dted  by 
learned  counsel  for  appellants  in  support  of 
their  claim  that  plaintiff  here,  being  a  hired 
surety,  one  on  a  consideration,  that  the  doctrine 
of  strictissimi  juris  does  not  apply  to  him.  It 
is  true  that  it  was  ao  held,  on  its  facts,  in  the 
Lackland  Case,  supra.  In  City  of  Kirkwood  ex 
rel.  ▼.  Byrne,  146  Mo.  App.  481,  loc.  cit.  497, 
126  8.  W.  810,  we  announced  practically  the 
same  rule,  holding  in  that  case  that  we  did  not 
think  the  surety  was  in  any  way  injured  by  the 
dhange,  which  there  was  a  mere  change  in  the 
bookkeepinc  acoonnt.    W«  do  not  think  tliat  the 


decisions  in  either  of  the  above  cases  meet  the 
case  at  bar.  This  for  several  reasons:  In  the 
first  place,  the  surety  in  the  Lackland  Case  was 
a  corporation,  expressly  organized  and  engaged 
in  the  business  of  making  bonds  of  sure^ship 
for  a  consideration  and  for  a  profit.  In  the 
next  place,  the  bond  there  involved  had  been 
drawn  up  by  the  surety  company,  and  was,  on 
the  general  rules  always  applicable  in  cases  of 
that  kind,  to  be  construed  most  strongly  against 
the  drawer.  In  that  case,  as  also  in  City  of 
Kirkwood  v.-  Byrne,  supra,  no  special  damage 
was  shown  by  reason  of  the  alterations.  Here 
the  fact  that  the  changes  made  involved  a  large 
addition  in  the  work  to  be  done  and  the  cost 
of  the  material  substituted  for  that  called  for 
in  the  specifications  is  here  present,  an  element 
bound  to  increase  the  cost  of  the  work  beyond 
that  which  the  guar&ntor  or  surety  here  had 
contracted  for.  The  change  from  the  85  per 
cent,  basis  to  the  per  diem  and  placing  Walsh 
on  the  footing  of  a  journeyman  laborer  instead 
of  that  of  a  contractor  was  material.  Again, 
in  the  case  at  bar,  while  there  is  some  evidence 
that  plaintiff  wrote  himself  as  guarantor  or 
surety  on  the  consideration  that  all  of  the  ma- 
terial required  in  the  plastering  was  to  be  pur- 
chased from  him,  although  this  is  not  clearly 
proven,  the  evidence  shows  that  a  large  amount 
of  the  cement  which  went  into  the  construction 
of  the  building  was  not  purchased  from  plaintiff, 
who  ao  far  as  appears  was  able  to  furnish  it  if 
demanded,  but  was  purchased  from  other  par- 
ties, was  not  Acme  cement,  but  an  entirely  dif- 
ferent kind,  and  at  a  greatly  enhanced  cost  over 
and  above  that  of  the  Acme  cement,  which  was 
called  for  in  the  specifications. 

"Without  going  further  into  the  matter,  as 
before  remarked,  our  conclusion  is  that  the  re- 
port of  the  referee  and  the  conclusion  arrived 
at  by  him  and  adjudged  by  the  court,  are  cor- 
rect     (Italics  ours.) 

Jesse  McDonald  and  Arnold  Just,  both  at 
St  Louis,  for  relators.  John  W.  Drabelle, 
Seneca  O.  Tturlor,  and  Major  &  Revelle,  aU 
of  St  Looia,  for  respondents. 

WILLIAMS,  J.  (after  stating  tbe  facts  as 
above).  [1]  I.  It  la  contended  by  relators 
that  uncontradicted  evidence  offered  upon  the 
trial  is  to  the  effect  that  when  the  work  was 
completed  the  owner  and  his  superintendent 
together  with  the  contractor,  "went  through 
the  building,  checked  as  extras  all  the  work 
that  tbe  contract  did  not  cover,  and  agreed  I 
In  writing  on  the  nature,  extent,  and  value 
of  the  changes" ;  that  this.  Important  fact 
it  not  mentioned  in  the  opinion  delivered 
by  the  St.  Louis  Court  of  Appeals;  that  it 
these  additional  facts  are  included  within 
the  scope  of  our  review,  it  will  be  found  that 
the  opinion  of  tbe  Court  of  Appeals  is  In 
conflict  with  the  ruling  of  this  court  In  tbe 
case  of  Lackland  v.  Renshaw,  256  Uo.  133, 
165  S.  W.  814. 

We  are  urged  by  relators  to  go  beyond 
the  opinion  of  the  Court  of  Appeals-  and  to 
ascertain  the  facts  by  an  Inspectton  of  the 
whole  record.  Respondents,  while  not  ow- 
cedlng  the  probative  effect  of  the  evidence 
mentioned,  contend  that,  In  determining  tbe 
question  of  conflict  between  the  opinion  of 
the  Court  of  Appeals  and  our  latest  previous 
ruling  on  the  point,  we  should  not  go  beyond 
the  opinion  of  the  Court  of  Appeals  to  get 
the  facts,  but  should  accent  the  statement 
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of  facte  in  the  opinion  as  concluBtva  Mwdi 
has  been  written  In  recent  years  imto  and 
con  upon  this  tnterestlng  question.  Little 
can  be  added  to  what  has  already  been  said 
on  the  subject.  Members  of  the  bar  as  well 
as  Utlgante  are,  at  this  time,  no  doubt,  more 
Interested  In  learning  what  the  rule,  as  an- 
nounced by  this  court,  really  Is  than  In  read- 
ing Indlvldnal  reasons  for  or  against  the 
rule.  With  this  view  In  mind  we  will  con- 
tent ourselves  with  a .  mere  restatement  of 
the  rule,  here  applicable,  as  definitely  an- 
nounced by  Bond,  X,  In  the  recent  case  of 
State  ex  reL  Wahl  v.  Reynolds  et  aL,  199 
S.  W.  978  (not  yet  officially  reported),  where- 
in a  majority  of  this  court  concurred,  to  wit : 

"The  scope  of  review  does  not  extend  to  any 
errors  of  opinion  on  the  part  of  the  Court  of 
Appeals  which  do  not  conflict  with  the  latest 

Srevlous  rulings  of  this  court  on  the  subject,  nor 
oes  it  embrace  any  consideratiott  of  the  'record 
of  the  case  in  the  Oourt  of  Appeals  further 
than  the  same  is  set  forth  in  the  opinion  under 
review." 

Applying  the  above  rule,  the  contmtiOQ  of 
relators  must  be  denied. 

We  therefore  express  no  opinion  as  to 
whether  or  not  the  opinion  under  review, 
had  it  contained  a  statement  of  the  facts  as 
contended  for  by  relators,  would  have  been 
in  conflict  with  the  Lacltland  Case. 

[2]  II.  It  Is  further  contended  by  relators 
that,  even  though  the  additional  evidence  Is 
not  considered,  yet  the  opinion  under  review 
conflicts  with  the  last  previous  ruling  of  this 
court  as  announced  In  the  case  of  Ladcland 
V.  Renshaw,  supra.  We  are  unable  to  agree 
with  this  contention.  To  our  mind  the  con- 
trolling facts  of  the  case  at  bar  are  unlike 
the  facts  held  in  Judgment  in  the  Lackland 
Case.  In  the  case  at  bar  we  are  not  dealing 
with  a  surety  whose  general  business  is  that 
of  Insuring  for  a  monetary  consideration  the 
performance  of  contracts  by  others,  as  was 
the  situation  held  In  judgment  in  the  Lack- 
land Case.  Furthermore,  In  the  case  at  bar 
It  appears  that  the  contractor's  powers  over 
the  work  were,  by  the  owner,  greatly  curtail- 
ed, and  that  he  was  directed  to  work  on  the 
building  more  In  the  capacity  of  a  journey- 
man than  that  of  a  contractor.  No  such 
facts  appear  in  the  Lackland  Case.  Neither 
are  the  two  clauses  contained  In  the  respec- 
tive specifications  so  similar  as  to  call  for  the 
application  of  the  same  rule  of  law.  In  the 
case  at  bar  It  does  not  appear  that  the  al- 
terations were  made  upon  the  written  order 
of  the  architect  as  contemplated  by  the  spe- 
cifications. In  the  Lackland  Case  It  Aid  ap- 
pear that  the  architect  did  make  a  "valuation 
of  the  work  added,"  as  required  by  the  spedfl- 
cation  In  that  case.  Other  differences  of  fact 
might  be  mentioned,  but  we  think  the  above 
statement  will  suffice  to  show  that  the  facte 
held  In  Judgment  In  the  case  at  bar  do  not 
call  for  the  application  of  the  ruling  made  in 
the  Lackland  Case,  and  that  therefore  the 
two  decisions  are  not  In  ccRifllct. 
200  s.w.-6e 


It  therefore  follows  that  the  writ  of  cer- 
tiorari should  be  quashed.    It  is  so  ordered. 

FARIS,  J.,  concurs.  BOND,  J.,  concurs  in 
the  result.  BLAIR,  J.,  concurs  In  paragraph 
2,  and  the  result.  WALKER  and  WOOD- 
SON, JJ.,  not  sitting. 

GRAVES,  C.  J.  (concurring).  I.  I  find  my- 
self only  able  to  concur  In  the  result  of  the 
learned  opinion  by  my  Brother.  I  do  not  con- 
cur in  the  broad  rule  stated  In  the  Wahl 
Case,  as  to  what  we  should  consider  upon 
hearing  In  certiorari    That  rule  says: 

"Nor  does  it  [our  review]  emibrace  any  consid- 
eration of  the  record  of  the  case  in  the  Oourt  of 
Appeals  further  than  the  same  is  set  forth  in 
the  opinion  under  review." 

"Set  forth"  might  be  given  a  very  restrict- 
ed meaning,  and  I  think  our  Brother  BOND 
in  formulating  the  rule  In  the  Wahl  Case 
had  In  view  a  restricted  meaning.  An  in- 
struction might  be  referred  to  and  made  the 
subject  of  a  ruling  of  the  Court  of  Appeals 
without  being  "set  forth"  In  the  opinion  In 
the  ordinary  sense  of  the  term  "set  forth." 
So  too  as  to  a  pleading  or  judgment  nisi.  In 
my  judgment  when  the  (pinion  of  the  Court 
of  Appeals  refers  to  a  pleading,  an  instruc- 
tion, or  any  other  written  document,  and 
makes  such  written  document  the  subject- 
matter  of  a  ruling,  then  such  pleading,  in- 
struction, or  other  written  document  is  by 
such  reference  Just  as  much  a  part  of  the 
opinion  as  if  fully  "set  forth"  therein.  State 
ex  rel.  v.  Ellison,  191  S.  W.  loc.  clt.  33 ;  State 
ex  pel.  V.  Ellison,  1T6  S.  W.  loc.  dt.  12.  I 
fear  the  concisely,  but  pointedly,  worded  rule 
of  our  Brother  BOND  has  mischief  in  it  If 
It  can  be  construed  to  meet  these  views  of 
mine,  well  and  good,  but,  if  not,  my  ideas 
find  expression  here. 

II.  I  go  further.  The  pleadings,  judgment 
nisi,  and  judgment  and  c^inlon  of  the  Court 
of  Appeals  constitute  the  record  proper  In 
such  a  case,  and  Is  the  record  to  be  quashed 
or  sustained.  As  to  the  pleadings  and  judg- 
ment nisi,  no  reference  In  the  oplnlim  is  nec- 
essary for  our  consideration  of  them  upon 
certiorari.  This  is  the  very  record  brought 
up  by  our  writ  of  certiorari  to  be  examined 
here.  We  have  always  drawn  a  line  between 
the  record  proper  and  the  record  of  errors 
found  In  a  bill  of  exceptions.  To  Illustrate, 
suppose  the  Court  of  Ai^eals  should  direct  a 
judgment  to  be  entered  which  could  not  be 
entered  under  the  pleadings  In  the  case,  ir- 
respective of  what  may  appear  In  a  bill  of  ex- 
ceptions, in  such  case,  would  not  the  plead- 
ings and  judgment  be  the  record  for  our  ex- 
amination on  certiorari,  whether  such  plead- 
ings were  "set  forth"  in  the  opinion  or  not? 
We  think  so.  But  as  a  rule  the  pleadings 
are  usually  referred  to  in  the  opinion,  and 
under  the  views  expressed  In  paragraph  1, 
supra,  would  be  a  part  of  It 

III.  I  concur  in  the  result  in  the  Instant 
case  solely  because  the  relator  asks  us  to  go 
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to  the  evidentiary  facts  In  the  Mil  of  excep- 
tions to  find  a  fact  that  the  Court  of  Appeals 
did  not  find. 


STATE  ex  rel.  SHAWHAN  v.  ELLISON  et  aL 
(No.  20354.) 

(Supreme  Court  of  Missouri.     In  Banc.     Feb. 
2,  1918.) 

1.  CouBTS  «=>231(4)  — Missouri— Transfeb 
TO  Supreme  Court — Conflict  op  Decisions. 

The  Court  of  Appeals  held  that  if  plaintiff 
sold  corporate  stock  to  a  third  party,  and  the 
corporation  gave  its  note  in  payment  or  release 
of  the  debt  of  such  third  par^,  plaintiff's  re- 
lease of  the  third  party  from  his  obligation  was 
not  a  sufficient  consideration  for  the  note.  Beld, 
that  this  holding  was  not  In  conflict  with  deci- 
sions of  the  Supreme  Court  that  an  inconve- 
nience, loss  or  injury  to  the  promisee  is  a  suf- 
ficient consideration  for  a  contract,  none  of 
which  held  that  a  loss  to  the  promisee,  not  re- 
sulting to  the  promisor's  benefit,  was  a  sufficient 
consideration  for  an  ultra  vires  contract. 

2.  Courts  €=»231(4)  —  Missouri  —  Transfer 
OP  Causes  to  Supreme  Court  —  Conflict 
of  Decisions. 

The  holding  of  the  Court  of  Appeals  that  an 
instructi9n  authorizing  a  recovery  If  plaintiff 
accepted  the  note  in  satisfaction  of  the  obliga- 
tion of  the  third  party,  and  canceled  and  satis- 
fied such  third  party's  obligation,  was  erroneoos, 
was  not  contrary  to  decisions  of  the  Supreme 
Court,  that  when  the  illegality  does  not  appear 
from  the  contract  itself  or  from  the  evidence 
necessary  to  prove  it,  but  depends  upon  extra- 
neous facts,  the  defense  is  new  matter,  and 
must  be  pleaded  in  order  to  l>e  available,  as  the 
instruction  authorized  a  recovery  on  facts  show- 
ing on  their  face  that  the  transaction  was  ultra 
vires. 

8.  Courts  ^=>231(4)  —  Missouri  —  Scope  of 
Review-Oonflict  with  Prior  Decisions. 
On  certiorari  to  review  a  decision  of  the 
Court  of  Appeals  on  the  ground  that  it  conflicts 
with  controlling  decisions  of  the  Supreme  Court, 
all  matters  of  conflict  whether  suggested  by  re- 
lator or  respondent  or  discovered  by  the  court 
should  be  determined. 

4.  Courts  «=»231(^  —  Missouri  —  Court  of 
Appeals— Conflict  with  Decisions  of  Su- 
preme Court. 

In  an  action  against  a  corporation  on  a 
note,  there  was  evidence  warranting  the  infer- 
ence that  the  note  was  given  for  the  price  of 
the  corporation's  own  stock,  purchased  by  it 
or  a  third  party,  but  the  evidence  did  not,  as 
a  matter  of  law,  overcome  the  presumjition  that 
the  note  was  i^veu  for  a  valid  consideration. 
There  was  also  evidence  that  while  the  suit 
was  pending,  the  corporation  destroyed  or  dis- 
posed of  some  of  its  Ixioks,  which  would  have 
shown  the  nature  of  the  transaction,  and  the 
Court  of  Appeals  decided  that  in  view  of  its 
failure  to  produce  documentary  evidence,  which 
should  have  been  in  its  possession,  the  evidence 
warranted  contradictory  inferences  and  pre- 
sented issues  of  fact  for  the  jury.  Held,  that 
this  was  not  in  conflict  with  decisions  of  the 
Supreme  Court,  that  a  mere  presumption  may 
not  be  indulged  to  establish  a  fact  when  there 
is  actual  knowledge  of  the  nonexistence  of  the 
fact. 

5.  Courts  «=»231(4)  — Missouri  — Scope  of 
iReview— Conflict  with  Prior  Decisions. 

In  determining,  on  certiorari,  whether  a  de- 
cision of  the  Court  of  Appeals  conflicts  with 
controlling  decisions  of  the  Supreme  Court, 
the  court  will  not  go  beyond  the  opinion  of  the 
Court  of  Appeals  to  ascertain  the  facts. 


Certiorari  by  the  State,  on  the  r«latfoo  of 
Mary  F.  Shawhan,  executrix  of  Qeorge  H. 
Shawhan,  deceased,  against  James  EnUson 
and  others.  Judges  of  the  Kansas  Clt?  Court 
of  Appeals,  and  another  to  review  a  Judg- 
ment (195  Mo.  App.  446,  197  S.  W.  800).  re- 
versing a  Judgment  for  plaiBtUt  In  an  ac- 
tion by  Mary  F.  Shawhan,  executrix  of 
George  H.  Shawhan,  deceased,  against  the 
Shawhan  Distillery  Company.  Writ  quashed. 

By  this,  an  original  proceeding  In  certio- 
rari, relatrlx  on  the  ground  that  It  connlcts 
with  our  last  previous  ruling  on  the  subject, 
seeks  to  quash  an  opinion  delivered  by  the 
Kansas  City  Court  of  Appeals  In  the  case  of 
Mary  F.  Shawhan,  executrix,  etc.,  v.  Shaw- 
han Distillery  Co.,  195  Mo.  App.  445,  197  S. 
W.  369.  Facts,  here  material,  and  stated  in 
the  opinion  of  the  Kansas  City  Court  of  Ap- 
peals,' may  be  summarized  as  follows:' 

Mary  F.  Shawhan,  executrix  of  the  will 
of  her  deceased  husband,  George  W.  Shaw- 
han, brought  suit  against  the  Shawhan  Dis- 
tillery Company,  a  Missouri  corporation,  up- 
on a  promissory  note  in  the  sum  of  ^,000, 
dated  January  31,  1912,  due  two  years  after 
date  and  payable  to  the  order  of  said  Geo. 
H.  Shawtian.  The  note  contained  a  collater- 
al agreement  pledging  50  shares  of  the  capi- 
tal stools  of  said  corporation  as  security. 
The  answer  pleads  no  consideration,  and, 
further,  that  the  only  consideration  for  the 
note  was  the  sale  by  Sliawhan  to  the  de- 
fendant corporation  of  the  60  shares  of  stock 
which  were  pledged  as  collateral  security 
with  the  note.  The  answer  was  not  verified. 
The  reply  was  a  general  denlaL 

Evidence  was  introduced  from  which  It 
might  be  Inferred  that  the  note  in  question 
was  given  by  the  corporation  to  Shawhan  In 
the  purchase  by  said  corxmratlon  of  a  portion 
of  its  capital  stock  from  said  Shawhan. 
There  was  also  evidence  from  which  it  might 
be  inferred  that  the  note  In  question  was  ex- 
ecuted by  the  corporation  to  pay  an  obliga- 
tion which  one  Garcelon  had  made  with  said 
Shawhan  whereby  said  Garcelon  became  ob- 
ligated to  purchase  from  said  Shawhan  said 
stock.  On  the  day  before  the  note  was  ex- 
ecuted said  Shawhan  indorsed  on  the  written 
obligation  of  said  Garcelon,  whereby  Garce- 
lon was  obligated  to  purchase  such  stocl^  the 
following  Indorsement: 

"I  hereby  acluiowledge  full  settlement  and 
satisfaction  of  the  above  contract" 

The  secretary  of  the  defendant  corporation 
testified  that  all  of  the  corporation's  "Jour- 
nals and  ledgers"  had,  while  this  suit  was 
pending  below,  been  sold  by  defendant  to  a 
Junk  dealer,  and  it  further  appeared  tliat 
the  pages  in  the  "bills  payable"  book  or 
"ticlder"  of  the  defendant,  which  contained 
entries  relating  to  four  or  five  notes  given 
by  defendant  to  Shawhan  on  January  31, 
1912,  had  been  cut  out  and  destroyed.  The 
Court  of  Appeals  in  efFect  held  that  on  ac- 
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cotint  of  the  spoliation  by  defendant  of  rec- 
ord evidence  in  its  possession  wbich  would 
have  shown  the  tme  character  of  the  trans- 
action, the  remaining  evidence  was  snch  that 
different  inferences  might  arise  therefrom, 
and  that  therefore  the  evidence  produced 
presented  Issues  of  fact  for  the  Jury's  deter- 
mination; that  the  trial  court,  for  that 
reason,  did  not  err  in  refusing  to  direct  a 
verdict  for  defendant. 

The  court  in  substance  instructed  the  Jury 
that  "If  the  note  was  given  by  the  defendant 
corporation,  in  purchase  of  Its  own  stock 
from  Geo.  H.  Shawhan,"  that  they  should  find 
issues  for  the  defendant. 

Instruction  No.  5,  given  at  the  request  of 
plaintiff,  Is  as  follows: 

"If  yon  shall  find  and  believe  from  the  evi- 
dence that  at  any  time  prior  to  the  30th  day  of 
January,  1912,  George  H.  Shawhan  and  F.  B. 
Garcelon,  on  their  own  behalf,  and  in  good  faith 
entered  into  a  written  contract  by  the  terms  of 
which  said  Garcelon  agreed  to  purchase  for 
himself  from  said  Shawhan  100  shares  of  the 
capital  stock  of  the  defendant  corporation 
amounting  to  the  par  value  of  $10,000,  and 
that  said  Garcelon  had  agreed  to  pay  therefor 
the  sum  of  $10,000  on  or  before  the  80th  day 
of  January,  1912,  that  on  said  30th  day  of 
January,  1912,  the  said  George  H.  Shawhan  ac- 
cepted the  note  in  question  in  part  or  in  full 
satisfaction  of  the  agreement  so  entered  into 
between  said  Shawhan  and  said  Garcelon,  and 
that  in  consideration  thereof  said  contract  was 
in  fact  canceled  and  satisfied,  then  your  ver- 
dict  should   be   for   plaintiff." 

The  Jury  found  the  Issues  for  the  plaintiff, 
and  Judgment  was  entered  by  the  trial  court 
upon  that  verdict  Thereupon  defendant 
duly  appealed  to  the  Kansas  City  Ck)urt  of 
Appeals,  which  court  reversed  the  Judgment 
and  remanded  the  cause  on  the  ground  that 
instruction  No.  5  was  erroneous. 

In  discussing  instruction  No.  5  the  opinion 
states: 

"This  was  erroneous  and  highly  prejudicial. 
We  need  not  pause  to  consider  whether  the 
defense  of  ultra  vires  attempted  to  be  pleaded  in 
the  answer  is  well  pleaded  in  law,  the  answer 
not  being  under  oath ;  the  defense  of  no  consid- 
eration was  well  pleaded  and  the  facts  hypos- 
tatized  in  the  instruction  bore  directly  on  that 
issue.  On  the  premise  that  defendant  gave  and 
Shawhan  accepted  the  note  in  suit  in  satisfac- 
tion of  Garcelon's  obligation  to  buy  shares  of 
defendant's  capital  stock,  the  conclusion  must 
necessarily^  follow  that  defendant  received  no 
valid  consideration  for  the  note,  and  was  enti- 
tled to  a  verdict  under  the  plea  of  no  consid- 
eration, since  a  transaction  of  that  character 
could  amount  to  nothing  less  than  an  attempted 
purchase  by  defendant  of  Its  own  stock.  ,  For 
this  error  the  judgment  is  reversed,  and  the 
cause  remanded." 

Geoi^e  W.  Day,  of  Kansas  City,  and  Ulys- 
ses S.  Weary,  of  Junction  City,  Kan.,  for 
relatrix.  Warner,  Dean,  McLeod  &  I>ang- 
worthy,  of  Kansas  City,  for  respondent 
Shawhan  Distillery  Co. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  Relatrix  contends  that  the  opinion 
of  the  Court  of  Appeals  should  be  quashed 
becaum  the  above-quoted  portion  conflicts 


v^th  the  following  previous  mlings  of  this 
court,  to  wit: 

(a)  Green  v.  Higham,  161  Mo.  333,  loc  dt 
837,  61  S.  W.  7»8 ;  Strode  v.  St  Louis  Tran- 
sit  Co.,  19T  Mo.  616,  loc.  dt  623,  95  S.  W. 
861 ;  City  of  St  Louis  v.  St  Louis  Gas  Co., 
70  Mo.  69,  loc.  dt  116;  Carr  v.  Card,  34 
Mo.  B13,  loc.  clt.  617;  &:arks  v.  Bank  of 
Missouri,  8  Mo.  816,  loc  dt.  319 — which  cases, 
In  effect,  hold  that  "an  inconvenience,  loss 
or  injury,  or  the  risk  of  it  to  the  party  prom- 
ised," is  a  suffldent  consideration  for  a  con- 
tract. 

(b)  McDearmott  v.  Sedgwick,  140  Mo.  172, 
loc.  clt.  183,  39  S.  W.  776 ;  Kelerher  v.  Hen- 
derson, 203  Mo.  498,  loc.  clt.  511,  101  S.  W. 
1083;  Bell  v.  Warehouse  Co.,  205  Mo.  475, 
loc.  dt.  492,  103  S.  W.  1014 ;  St  Louis  Agri- 
cultural &  Mech.  Ass'n  v.  Delano,  108  Mo. 
217,  loc.  clt  220,  18  S.  W.  1101;  German 
Savings  Institution  v.  Jacoby,  97  Mo.  617, 
loc.  dt  627,  11  S.  W.  256 ;  Musser  v.  Adler, 
86' Mo.  446,  loc.  clt  449  r  Moore  v.  Rlngo, 
82  Mo.  468,  loc.  dt  473;  Sybert  v.  Jones,  19 
Mo.  86,  loc.  dt  88— which,  in  effect  hold 
that  "when  the  illegality  does  not  appear 
from  the  contract  Itself,  or  from  the  evidence 
necessary  to  prove  it,  but  depends  upon  ex- 
traneous facts,  the  defense  is  new  matter, 
and  must  be  pleaded  in  order  to  be  availa- 
ble." 

(c)  First  National  Bank  v.  Guardian  Trust 
Co.,  187  Mo.  494,  loc.  dt  526,  86  S.  W.  109, 
70  L.  R.  A.  79;  Cass  County  v.  Mercantile 
Town  Mutual  Ins.  Co.,  188  Mo.  1,  loc.  dt. 
16,  86  S.  W.  237;  City  of  St  Louis  v.  Rail- 
way Co.,  248  Mo.  10,  loc.  dt  27,  164  8.  W. 
65— which,  In  effect,  hold  that  "a  corpora- 
tion cannot  avail  itself  of  the  defense  of 
ultra  vires  when  the  contract  in  question  has 
been  in  good  faith  fully  performed  by  the 
other  party,  and  •  •  *  when  It  will  not 
advance  Justice,  but,  on  the  contrary,  will 
accomplish  a  legal  wrong." 

These  points  will  be  discussed  in  their  or- 
der. 

[1]  Point  (a).  In  the  case  at  bar  plaintiff's 
Instrtaetlon  5  permits  a  recovery  if  the  Jury 
finds  that  the  corporation  executed  the  note 
in  suit  upon  the  consideration  that  Shawhan 
release  Garcelon  from  his  written  obligation 
to  purchase  and  pay  for  this  stock.  .  In  oth- 
er words,  this  instruction  told  the  Jury  in 
effect  that  if  it  found  the  corporation  gave 
its  note  In  payment  of  or  the  release  of  the 
debt  of  another  (an  act  clearly  ultra  vires 
the  corporation,  Hunter  v.  Garanflo,  24(J 
Mo.  131,  loc.  dt  134,  185,  161  S.  W.  741),  it 
should  find  for  plaintiff.  Relatriz's  position 
is  that  since  Shawhan  In  consideration  of 
the  execution  of  the  note  by  the  corporation 
agreed  to  and  did  release  Garcelon  from  his 
obligation  that  such  loss  or  surrender  of 
rights  upon  the  part  of  Shawhan  was  a  suf- 
fldent consideration  for  the  making  of  the 
note  under  the  rulings  mentioned  above, 
and  that  therefore  the  opinion  of  the  Court 
of  Appeals  holding  that  it  was  not  a  suffl- 
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dent  consideration  conflicts  with  said  rul- 
ings. 

Upon  a  careful  reading  of  the  cases  cited 
it  does  not  appear  that  any  of  them  deal 
with  a  sitnation  such  as  we  have  here.  In 
none  of  those  cases  was  It  either  expressly 
or  Impliedly  held  that  "a  loss  to  the  party 
promised"  (which  loss  did  not  result  to  the 
promisor's  beneflt)  was  a  sufficient  considera- 
tion for  an  ultra  vires  contract  Nor  have 
we  been  able  to  find  where  we  have  ever 
made  a  ruling  on  this  exact  point  In  29 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  58,  It  Is 
said: 

"Some  courts  maintain  that  the  ground  of  a 
corporation's  liability  on  ultra  vires  transac- 
tions is  the  acceptance  and  retention  by  it  of 
benefits,  and  permit  the  plea  of  want  of  power 
where  nothing  has  passM  to  the  corporation, 
although  the  other  party  has  acted  to  nis  prej- 
udice in  reliance  upon  the  contract.  In  other 
toordt,  according  to  this  doctrine  the  fact  of 
ditadvantage  to  the  other  forty  it  not  a  tuf- 
fioient  oonaideration."    (Itahcs  ours.) 

We  do  not  quote  the  above  for  the  purpose 
of  her  undertaking  to  decide  as  to  what  Is 
the  correct  rule  In  that  regard,  but  merely 
to  show  that  the  case  at  bar  presents  a  le- 
gal question  different  from  the  one  held  in 
judgment  In  the  cases  cited  under  point  (a) 
above.  So  far  as  our  research  has  been  able 
to  discover,  said  legal  question  has  not  been 
decided  to  the  contrary  by  this  court  We 
therefore  conclude  that  the  alleged  conflict 
does  not  exist 

[2]  Point  (b).  The  cases  cited  by  relatrlz 
under  this  point  have  to  do  with  the  rule 
that  new  matter  to  be  available  as  a  defense 
must  be  specifically  pleaded.  That  rule  has 
no  bearing  on  the  situation  here.  In  the  case 
at  bar  the  Instruction  under  review  does  not 
permit  the  defendant  to  recover  on  a  defense 
not  pleaded,  but  the  Instruction  authorizes 
the  plalntltr  to  recover  on  a  finding  of  facts 
which  upon  their  face  show  the  transaction 
to  have  been  ultra  vires  the  corporation. 
The  Judgment  of  the  Court  of  Appeals  hold- 
ing this  Instruction  bad  cannot  therefore  be 
said  to  conflict  with  the  rule  announced  In 
the  cases  under  (b)  above,  but  would  seem 
to  be  rather  In  harmony  with  the  spirit  of 
our  previous  rulings  which  In  effect  hold  that 
a  person's  recovery  cannot  be  based  upon 
grounds  which  upon  their  face  appear  to  be 
illegal.  McDearmott  v.  Sedgwicl:,  140  Mo. 
172.  loc.  clt  182,  183,  39  SI  W.  776. 

Point  (c).  What  we  have  said  under  point 
(a)  disposes  of  this  point  If  the  holding  of 
the  Court  of  Appeals  (e.  g.,  that  the  consld- 
'  eration  mentioned  In  the  Instruction  was  not 
a  sufficient  consideration  for  the  execution  of 
the  note)  be  permitted  to  stand  because  not 
in  conflict  with  our  previous  rulings,  then 
it  clearly  follows  that  the  question  as  to 
whether  or  not  the  contract  had  been  fully 
performed  by  Sbawhan  necessarily  droi>s  out 
of  the  case.  And  that  Is  perhaps  the  reason 
why  the  Court  of  Appeals  did  not  discuss 
the  principle  mentioned  under  this  point 


II.  The  respondent  Sbawban  DUtillery 
Company,  In  its  brief,  however,  contends  that 
porti<«i8  of  the  opinion  of  the  Court  of  Ap- 
peals, other  than  the  portion  above  dis- 
cussed, conflict  with  certain  of  our  previous 
ruUngs,  and  (that  the  (pinion  should  be 
quashed  for  tbat  reason. 

[t]  While  it  Is  unusual  for  both  parties  in 
certiorari  to  claim  that  the  opinion  of  the 
Court  of  Appeals  should  be  quashed  on  the 
ground  of  conflict,  yet  when  this  court  once 
gets  jurisdiction  of  the  case  for  the  purpose 
of  determining  matters  of  conflict  we  know 
of  no  reason  why  all  matters  of  conflict 
whether  they  be  suggested  by  relator,  re- 
spondent, or  even  by  the  court's  own  discov- 
ery, should  not  be  determined.  In  fact  we 
are  of  the  opinlcm  that  all  questions  of  con- 
flict which  may  come  to  the  court's  attention 
by  either  source  should  be  determined.  We 
will  therefore  proceed  to  review  the  alleged 
grounds  of  conflict  urged  upon  us  by  the  re- 
spondent. 

Respondent  contends  that  the  opinion  of 
the  Court  of  Appeals  conflicts  with  our  pre- 
vious rulings  In  the  following  particalars,  to 
wit: 

(1)  That  the  holding  that  the  trial  court 
did  not  err  in  refusing  to  direct  a  verdict  for 
defendant  conflicts  with  the  rule  announced 
In  Bragg  v.  Metropolitan  Street  Railway  Co., 
192  Mo.  331,  loc.  cit  354,  91  S.  W.  527,  hold- 
ing "that  a  mere  presumption  may  not  be  in- 
dulged to  establish  a  fact  when  there  Is  ac- 
tual knowledge  of  the  nonexistence  of  the 
fact." 

(2)  That  the  opinion  of  the  Court  of  Ap- 
peals in  holding  that  there  was  no  error  in 
excluding  the  evidence  of  the  witness  Marrin 
conflicts  with  our  ruling  In  the  case  of  Ep- 
stein v.  Railway  Co.,  250  Mo.  1,  loc  cit  19, 
156  S.  W.  699,  48  Ia  B.  A.  (N.  8.)  394,  Ann. 
Cas.  1915A,  423 ;  State  t.  Long,  257  Mo.  199. 
loa  dt  214, 165  S.  W.  748;  Wagner  v.  Bind- 
er, 187  S.  W.  1128. 

These  in  their  order. 

[4]  Point  (1).  Respondent's  contention  un- 
der this  point  is  that  the  evidence  offered  b.r 
defendant  as  a  matter  of  law,  destroyed 
the  presumption  that  the  note  was  given 
for  a  valid  consideration,  and  that,  there- 
fore, the  presumption  In  plaintiff's  favor 
falling,  her  case  likewise  faUa,  and  a  de- 
murrer to  the  evidence  should  have  been 
sustained.  Whether  the  rule  announced  in 
the  case  of  Bragg  v.  Railway  Co.,  supra, 
tihould  be  given  the  effect  claimed  by  coun- 
sel, or  whether  such  a  rule  in  effect  has  been 
announced  by  this  court  in  other  cases,  we 
need  not  here  stop  to  consider,  this  because 
the  evidence  offered  by  defendant  was  not 
of  such  character  as  to  permit  the  court  to 
say  as  a  matter  of  law  that  the  presumption 
above  mentioned  was  therein  dispelled.  The 
opinion  of  the  Court  of  Appeals  states  that 
documentary  evidence  In  the  hands  of  the  de- 
fendant corporation  at  the  commencement  of 
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this  litigation  whldi  would  bave  left  no 
doubt  as  to  the  real  facts  of  the  situation 
was  destroyed  by  either  beln^  sold  by  the 
defendant  to  a  Junk  dealer,  or  by  the  de- 
struction of  certain  pages  In  the  "bills  paya- 
ble" book  of  the  corporation  while  In  Its  pos- 
session and  under  its  control.  Upon  this 
point  the  Court  of  Appeals  reaches  the  con- 
clusion that: 

"The  failure  of  defendant  to  produce  docu- 
mentary evidence,  which  ghould  nave  been  ex- 
tant and  in  its  possession,  to  show  with  preci- 
sion the  nature  of  the  consideration  of  the  note 
in  suit,  leaves  the  evidence  on  that  issue  in  a 
state  affording  support  to  contradictory  infer- 
ences and  therefore,  as  presenting  issues  of  fact 
for  the  jury  to  determine.  The  court  did  not 
err  in  refusing  to  direct  a  verdict  for  defend- 
ant." 

Under  the  above  circumstances,  we  are  un- 
able to  see  wherein  the  opinion  conflicts  with 
any  previous  ruling  of  this  court. 

[6]  Point  (2).  Concerning  this  point  It  is 
sufficient  to  say  that  nothing  Is  said  In  the 
opinion  about  witness  Marrln  or  his  compe- 
tency as  a  witness.  In  determining  conflict 
In  these  proceedings  we  will  not  go  beyond 
the  opinion  to  ascertain  the  facts.  State  ex 
rel.  Wahl  v.  Reynolds  ct  al.,  199  8.  W.  978, 
not  yet  oflidally  reported. 

From  what  has  been  said  above.  It  follows 
that  the  writ  of  certiorari  Issued  herein 
should  be  quashed.    It  is  so  ordered. 

GRAVES,  C.  J.,  and  WALKER  and  PA- 
RIS, JJ.,  concur.  BOND  and  BLAIR,  JJ., 
concur  in  the  result  WOODSON.  J.,  not  sit- 
ting. 


WILLIAMS  V.  EVERETT  et  aL    (No.  18271.) 

(Supreme  Court  of  Missouri     In  Banc. 

October  Term,  1917.) 

1.  COBPOBATIONS  «=»98  —  RKFCSAL  TO  ISSXTB 

CERTincATES— Remedies. 
Where  plaintiff  had  been  refused  by  a  corpo- 
ration a  certificate  for  the  shares  of  stock  own- 
ed by  him  and  participation  in  the  earnings, 
an  action  at  law  for  the  value  of  the  shares  was 
proper  remedy. 

2.  CoBPORATioNS  «=>98  —  Refusal  to  Issub 
CEHTiricATES— Remedies. 

Where  the  president  and  principal  stock- 
holder of  a  corporation  claimed  the  beneficial 
ownership  of  the  same  shares  of  stock  claimed 
by  plaintiff  and  refused  plaintiff  a  certificate 
Serefor,  a  suit  would  lie  against  the  corpora- 
tion for  the  value  of  the  stock. 

3.  cobpobations   «=98— refusal  to  issue 
Cebtificates— Evidence— Presumptions. 

In  an  action  against  a  corporation  and  its 
president  and  principal  stockholder  for  refusing 
to  issue  a  certificate  for  stock  owned  by  plain- 
tiff, the  value  of  the  stock  was  presumptively 
its  par  value  in  the  absence  of  proof  of  actuid 
or  market  value. 

4.  COBPOBATIOWS    €=>18  —  Obganizatior   — 
Abticles  of  Ihoobpobation— Execution— 

Rev.  St.  1909,  f  3339  et  eeq.,  provides  that 
articles  of  incorporation  shall  state  the  amount 
of  capital  stock,  and  that  it  has  been  bona  fide 
subscribed  and  one-half  thereof  actually  paid  up 


and  in  the  custody  of  the  directors  or  managers, 
that  they  shall  state  the  names  of  the  share- 
holders and  the  number  of  shares  subscribed 
by  each  and  the  number  and  names  of  the  direc- 
tors, and  that  they  shall  be  signed  and  acknowl- 
edged bv  all  parties  thereto.  Held,  that  the 
"parties '  by  whom  the  articles  are  to  be  signed 
and  acknowledged  Include  all  of  the  sharehold- 
ers at  the  time  of  the  incorporation,  who,  with 
the  state,  are  the  parties  to  the  contract 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Parties.] 

0.  Cobporations  «=»17&— TnxB  to  Stock  — 
Effect  of  Abticles  of  Incobpobation. 
Under  Rev.  St  1909,  |  3339  et  seq.,  where 
articles  of  incorporation  were  signed  by  plain- 
tiff and  the  other  apparent  stockholders  and 
stated  that  plaintiff  was  the  owner  of  150  shares 
of  stock  and  that  others  were  the  owners  of 
the  number  of  shares  therein  stated,  such  in- 
strument constituted  the  legal  title  of  each  of 
the  shareholders  named  to  the  number  of  shares 
stated. 

6.  COBPORATIONS  «=»35  —  CoBFOBATB  EXIST- 
ENCE— Time  of  Commencement. 

The  corporate  existence  of  a  corporation 
began  with  the  issuance  of  its  certificate  of  in- 
corporation, which  entitled  it  to  the  franchise 
vested  in  it  by  the  statutes  of  the  state  and  en- 
titled the  incorporators  to  all  the  privileges  and 
charged  them  with  all  the  duties  prescribed  in 
such  laws. 

7.  COBPOBATIONS    «=>170— TtTLK    TO    STOCK— 

Effect  of  Abticles  of  Incobpobation. 
Where  plaintiff  executed  the  articles  of  in- 
corporati<m  of  a  corporatioa  and  was  designat- 
ed therein  as  the  owner  of  150  shares,  any  rela- 
tion between  him  and  defendant  growing  out  of 
the  fact  that  payment  for  such  shares  of  stock 
was  made  by  defendant,  or  out  of  any  agree- 
ment between  them,  would  not  affect  plaintiff's 
relation  to  the  corporation  or  the  state,  as  to 
which  his  rights  and  duties  were  fixed  by  the 
articles  of  incorporation. 

8.  COBPOBATIONS  «=>94  —  Stookholdebs  — 
Necessitt  of  Cebtificates  of  Stock. 

It  is  not  necessary  to  constitute  one  a  stock- 
holder that  a  certificate  should  be  issued,  the 
certificate  being  merely  evidence  of  the  relation, 
and  the  shareholder  being  entitled  to  the  certifi- 
cate whenever  he  may  desire  it. 

9.  Corporations  «=»97  —  Certificates   of 
Stock— PowEB  to  Isstnc. 

The  issuance  of  certificates  of  stock  by  a 
corporation,  like  any  other  corporate  act,  must 
await  the  assumption  of  its  powers  by  compli- 
ance with  the  statutory  requirements. 

10.  COBPOBATIONS  «=9l70— Titlk  to  Stock- 
Effect  OF  Articles  of  Incobporation. 

The  assertion  of  corporate  existence  is  in- 
consistent with  a  denial  of  the  ownership  of 
stock  by  one  designated  as  the  owner  thereof  in 
the  articles  of  incorporation. 

11.  Trusts  ®=»31— Title  to  Stock— Payment 
OF  Consideration. 

Where  plaintiff's  employer  incorporated  his 
business,  and  plaintiff  was  designated  in  the 
articles  of  incorporation  as  the  owner  of  150 
shares  of  stock,  though  plaintiff  was  a  stock- 
bolder  and  entitled  as  against  the  corporation  to 
such  stock,  if,  as  between  himself  and  his  em- 
ployer, he  was  a  trustee  respecting  the  title 
arising  from  the  fact  that  the  employer  paid  for 
the  stock  on  condition  that  plaintiff  would  re- 
main in  the  corporation's  employ  for  a  specified 
time  and  perform  other  obligations,  the  trust, 
though  not  operative  against  others,  might  be 
operative  as  between  the  parties. 

12.  COBPOBATIONS  «=»114— Title  to  Stock- 
Effect  OF  Abticles  of  Incobpobation. 

Whether  the  placing  of  title  to  the  stock  in 
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plaintiff  wae  a  pure  rift  or  based  on  a  moral 
consideration  consisting  of  past  benefits,  it 
was  final  as  soon  as  the  title  was  vested  at  tlie 
time  of  the  act  of  incorporation. 

13.  COBPOBATIONB  «=3l71— TiTLB  TO  STOCK— 

Conditions— EviDENCB. 

~  Where,  in  an  action  by  plaintiff  against  the 
corporation  and  his  employer,  the  president  of 
the  corporation,  for  their  refusal  to  issue  a  cer- 
tificate for  the  stock,  the  employer  claimed  that 
title  to  the  stock  was  placed  in  plaintiff  on  con- 
dition that  he  would  remain  in  the  company's 
employ  for  five  years  and  teach  the  business  to 
the  employer's  sons,  and  that  it  was  subject  to 
forfeiture  for  breach  of  such  conditions,  the 
burden  was  on  him  to  show  that  the  ownership 
of  the  stock,  as  stated  in  the  articles  of  incorpo- 
ration, was  subject  to  such  conditions. 

14.  Coepobations  <S=»98i— Refusal  to  Ibbub 
Certificates  —  Actions  fob  Damages  — 
Pleading. 

In  an  action  against  the  corporation  and  the 
employer  for  refusal  to  issue  a  certificate  to 
plaintiff  for  bis  shares  of  stock,  a  petition  rely- 
ing on  an  allegation  of  ownership  of  the  stock 
was  sufficient,  as  the  suit  was  founded  upon  the 
legal  ownership,  which  was  still  in  plaintiff  as 
between  him  and  the  corporation. 

IB.  Appeal  and  Erbob  «=»197(2)— Cobpoba- 
noNS  «=a320  (9)— Refusal  to   Issue  Ceb- 
tificates— Actions  fob  Damages— Plead- 
ing. 
In   an  action   against  the  corporation   and 
the  employer  for  refusing  to  issue  a  certificate 
to  plaintiff  for  the  stock,  a  defense  by  the  em- 
ployer in  the  nature  of  an  interplea  based  on  his 
claim  to  the  beneficial  interest  should  have  been 
pleaded,  but  when  the  cause  was  tried  without 
objection  on  that  theory  plaintiff  was  not  in  a 
position  to  take  advantage  of  the  error. 

16.  Cobpobations  <S=>98— Refusal  to  Issuit 
Cebtificate— Actions— Defenses. 

Where  plaintiff's  employer  incorporated  his 
business  and  ^ave  plaintiff  certain  shares  of 
stock,  and  plaintiff  was  designated  in  the  ar- 
ticles of  incorporation  as  the  owner  of  such 
stodc,  an  action  against  the  corporation  and  the 
employer,  the  president  of  the  corporation,  for 
refusing  to  issue  plaintiff  a  certificate  for  his 
stock,  could  not  be  defeated  on  the  ground  that 
the  employer  had  never  conveyed  to  the  corpo- 
ration the  property  which  was  to  constitute  its 
capital,  and  that  it  therefore  had  no  property, 
since,  if  he  had  been  guilty  of  a  fraud  on  the 
corporation,  he  might  still  correct  it,  and  it 
was  his  duty  to  do  so,  and  any  creditor  needing 
the  property  might  proceed  upon  that  theory. 

17.  Tbial  «s»2Q0(5)  —  iNSTBUcnoNS  —  Re- 
quests COVBBBD  BT  INSTBUCTIONS  GiVEN. 

In  an  action  against  a  corporation  and  its 
president,  who  organized  it  to  take  over  his 
Dusiness,  for  their  refusal  to  issue  plaintiff  a 
certificate  for  stock  which  the  president  claimed 
was  given  plaintiff  on  certain  conditions  which 
had  not  been  complied  with,  the  instructions 
given  by  the  court  held  to  fully  submit  the  real 
issue  in  the  case,  and  hence  instructions  asked 
by  defendants  were  properly  refused. 
Woodson,  J.,  dissenting.  • 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;   Guy  D.  Kirby,  Judge. 

Action  by  Tbomas  E.  Williams  against  R. 
E.  EJverett  and  another.  Ftom  a  judgment 
for  plaintiff,  defendants  appeal    Affirmed. 

The  petition  was  filed  in  tbe  Greene  coun- 
ty circuit  court  April  26,  1912,  and  Is  as  fol- 
lows: 


'Thomas  B.  Williams,  Plaintiff,  v.  B.  E.  Ever^ 
ett  and  Springfield  Planing  Mill,  Lumber  & 
Construction  Company,  a  Corporation,  De- 
fendants. 

"Plaintiff  states  that  the  defendant  Springfield 
Planing  Mill,  Lumber  &  Construction  Com- 
pany is  a  corporation,  organised  and  doing  busi- 
ness under  the  laws  of  the  state  of  Missouri, 
with  a  capital  stock  of  $80,000,  divided  into 
800  shares  of  the  par  value  of  $100  each ;  that 
defendant  E!verett  is  the  president  of  said  com- 
pany and  the  managing  director  thereof. 

"Plaintiff  states  that  heretofore,  to  wit,  on 
the  11th  day  of  February,  1911,  he  was  tbe 
owner  of  80  shares  of  said  capital  stock  of  said 
defendant  corporation,  of  the  par  value  of  $S,- 
000,  and  of  the  reasonable  value  of  $12,000: 
that  plaintiff  at,  to  wit,  on  tbe  said  11th  day 
of  February,  1911,  and  at  divers  dates  prior 
thereto,  at  the  office  of  said  company,  demand- 
ed of  defendants  that  said  company  issue  to  ' 
plaintiff  certificates  of  said  stock,  and  demanded 
of  said  company  and  of  its  officers  that  plain- 
tiff be  recogniz^  as  a  stockholder  of  said  com- 
pany, and  be  permitted  to  enjoy  the  dividends, 
benefits,  and  rights  belonging  to  him  as  such 
stockholder,  but  that  tbe  defendants,  for  the 
purpose  of  causing  plaintiff  to  lose  said  inter- 
est In  said  cempany  and  for  the  purpose  of  con- 
verting same  to  their  own  use,  wrongfully  re- 
fused and  failed  to  issue  to  plaintiff  certificates 
of  said  stock,  and  wrongfully  failed  and  refused 
to  allow  plaintiff  to  enjoy  the  benefits  and  rights 
of  a  stockholder  in  said  company,  and  wrong- 
fully converted  said  stock  and  plaintiff's  inter- 
est in  said  company  to  their  own  use  and  bene- 
fit ;  and  that  plaintiff  has  been  damaged  thereby 
in  the  sum  of  $12,000. 

"Wherefore,  the  premises  considered,  plain- 
tiff prays  judgment  against  the  defendants  for 
said  sum  of  $12,000,  and  for  his  costs." 

Tbe  answer  was  a  general  dmiaL 
At  the  trial  It  appeared  tbat  the  defendant 
Everett  had  at  the  time  of  the  trial  been 
engaged  In  tlie  lumber  business  In  Spring- 
field about  30  years  under  the  name  of  the 
"Springfield  Planing  Mill,  Lumber  &  Con- 
struction Company."  Plaintitf,  in  1888,  at 
the  age  of  17  years,  entered  his  service  in 
the  yard  as  a  laborer,  and  continued  In  tbat 
capacity  until  about  1900,  when  he  was  taken 
into  the  office,  where  he  remained  until  the 
concern  was  Incorporated  In  February,  1908. 
Tbe  business  was  prosperous,  and  for  a  num-  ^ 
ber  of  years  be  had  a  contract  with  his  em-  i 
ployer  for  a  bonus,  in  addition  to  his  sal- 
ary, of  10  per  cent  of  the  excess  of  the  net 
profits  over  $5,000  for  each  year. 

Articles  of  incorporation  were  filed  with 
tbe  secretary  of  state  by  the  name  of  Spring- 
field Planing  Mill,  Lumber  &  Coustructi<Hi 
Comxwny.  The  articles  stated  the  capital 
stock  to  be  $80,000,  divided  Into  shares  of 
$100  each,  all  "bona  fide  subscribed  and  ac- 
tually paid  up  In  lawful  money  of  the  Unit- 
ed States,  and  Is  In  the  custody  of  the  per- 
sons hereafter  named  as  the  first  board  of  di- 
rectors." The  stockholders  signing  as  sub- 
scribers to  the  articles  and  number  of  shares 
subscribed  by  each  were:  R.  E.  Everett,  550 
shares;  T.  E.  Williams,  150  shares;  K.  W. 
Everett,  50  shares;  and  I.  N.  Everett,  50 
shares.   The  two  last  named  were  respective- 
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\y  a  son  and  daughter  of  R.  E.  Everett  The 
first  three  subscribers  named  were  constitut- 
ed the  board  of  directors  for  the  first  year. 
The  certificate  of  incorporation  was  Issued 
February  4,  1908.  The  first  meeting  of  the 
corporation  was  held  In  August  of  that  year, 
at  which  R.  E.  Everett  was  made  president, 
at  a  salary  of  $1,800  per  year,  K.  W.  Everett 
was  made  vice  president,  at  a  salary  of  $1,200 
per  year,  and  the  plaintiff  was  made  secre- 
tary and  general  manager,  at  a  salary  of 
$1,500  per  year. 

During  the  five  years  from  1903  to  1907, 
Inclusive,  the  plaintiff  was  employed  by  de- 
fendant Everett  under  yearly  contracts  In 
writing.  The  first  four  years  his  compensa- 
tion was  fixed  at  $100  per  month  and  10  per 
cent,  of  the  net  earnings  over  $5,000  for  the 
year,  and  20  per  cent  on  the  amount  of  net 
earnings  over  $10,000.  The  salary  for  each 
succeeding  year,  Including  1907,  was  fixed 
at  $125  per  month,  with  the  same  percent- 
ages. These  contracts  for  percentages  ceased 
with  the  Incorporation. 

Plaintiff  testified  that  the  question  of  In- 
corporation, and  his  own  Interest  in  the 
bnsinessL  was  discussed  from  time  to  time 
during  uie  years  Immediately  preceding  that 
event  and  that  it  was  finally  decided  that 
he  shovld  have  $5,000  of  stock  in  the  corpo- 
ration absolutely,  and  $1,000  more  for  each 
of  the  following  five  years.  He  was  also  to 
have  the  privilege  of  purchasing,  during  that 
time,  60  shares  at  par.  This  privilege  be 
afterward  surrendered  on  account  of  a  dif- 
ference or  misunderstanding  with  Mr.  Ev- 
erett 

The  defendants  introduced  in  evidence  the 
following  writing: 

"Distribution  of  Stock  and  Agreement 

"For  good  will  and  other  conditions  herein 
named.  1  fcive  to  Tom  E..  Williams  50  shares 
or  $5,000.00  stock. 

"For  good  will  and  conduct  becoming  a  son  as 
a  member  of  the  company,  I  give  K.  W.  Blverett 
50  shares  or  $5,000.00  stock. 

"For  good  will,  love,  and  affection.  I  give  to 
Irene  N.  Everett  50  shares  or  $5,000.00  stock. 

"I  further  agree  to  give  Tom  B.  Williams  10 
shares  or  $1,000.00  stock  every  year  for  five 
years,  provided  he  remain  with  the  firm,  and 
gives  the  business  his  very  best  ability,  and  at 
all  times  instructs  my  son  or  sons  in  all  parts 
of  the  business  to  the  end  and  purpose  that  they 
may  become  thorough  business  men,  in  ail  the 
different  parts  and  branches  of  our  consolidated 
business  as  proposed  in  our  charter  and  new  or- 
ganization, viz.:  Planing  mill,  lumber,  con- 
tracting, etc.  Should  Tom  E.  Williams  choose 
to  sever  himself  from  the  firm  before  the  end 
of  five  years  dating  from  January  1,  1908,  for 
any  other  reason  than  permanent  sickness  or 
t>y  his  death,  he  shall  forfeit  to  me  all  of  the 
above  amounts  the  date  he  separates  himself 
from  the  firm,  and  this  contract  shall  be  void 
and  end.  He,  Tom  E.  Williams,  shall  be  enti- 
Ued  to  the  earnings  of  his  shares  at  the  end  of 
each  year  as  they  become  his  shares  by  his  com- 
plying with  the  above  conditions,  and  further, 
he,  Tom  E.  Williams,  shall  have  the  privilege 
of  baying  50  shares,  or  $5,000.00  stock,  at  par 
any  time  within  the  next  five  years  from  the 
above  date,  making  a  total  of  $15,000.00  stock, 
or  150  shares.  B.  E.  Everett" 


He  testified  that  this  was  read  at  the  di- 
rectors' meeting  August  27,  1908,  and  was 
satisfactory  to  Mr.  Williams.  Mrs.  Johnson, 
formerly  Miss  Irene  N.  Everett,  also  testified 
to  its  reading  at  the  meeting,  but  did  not  tes- 
tify that  it  was  shown  to  her,  nor  tliat  the 
provlsloins  in  question  were  in  it 

Mr.  Williams  denied  that  he  had  ever  seen 
the  paper  until  the  trial,  and  denied  that 
there  was  any  arrangement  or  agreement  be- 
tween them  concerning  the  forfeiture  of  the 
stock.  H°e  testified  that  by  ids  agreement 
the  50  shares  were  to  accrue  to  him  in  in- 
stallments as  stated  in  the  pajwr. 

The  stock  of  the  corporation  was  at  the 
time  of  its  organization  to  be  fully  paid  for 
by  the  transfer  to  it  of  all  the  property,  real 
and  personal,  used  by  Mr.  Everett  in  the 
business,  which  was  valued  by  them  at 
eighty-two  thousand  and  some  odd  dollars. 
A  large  part  of  this  was  in  real  estate  which 
had  not,  at  the  time  of  the  trial,  been  trans- 
ferred to  it 

The  defendants  asked  at  the  close  of  all 
the  evidence  that  the  Jury  be  instructed  to 
find  for  them  respectively,  whidii  was  refus- 
ed, and  defendants  excepted.  Thereupon  the 
conrt  at  plaintUTs  request  and  against  de- 
fendants' objection,  gave  the  following  in- 
struction, to  wlilcb  exceptions  were  duly 
saved: 

"I.  The  court  instructs  the  Juir  that  the  de- 
fendant Springfield  Planing  Mill,  Lumber  & 
Constrnction  Company  is  a  corporation  organiz- 
ed under  the  laws  of  the  state  of  Missouri  by 
articles  of  association  duly  executed  by  R.  E. 
Everett  Thomas  E.  Williams,  K.  W.  Everett, 
and  I.  N.  Everett  on  the  24th  day  of  January, 
1908,  and  certificate  of  the  secretary  of  state 
regularly  issued  thereon  on  February  4,  1908, 
and  that  from  and  alter  said  February  4,  1908, 
said  corporation  was  fully  completed  and  estab- 
lished as  a  corporation  with  aU  the  rights  and 
liabilities  of  a  corporation  under  the  law  and  as 
mentioned  in  these  instructions. 

"The  capital  stock  or  stock  of  said  <^rpora- 
tion  consisted  of  a  portion  or  all  of  the  plant 
and  business  theretofore  owned  and  operated  by 
defendant  R.  E.  Everett  as  a  planing  mill  and 
lumber  company,  the  portion  of  said  business  so 
taken  as  and  for  the  stock  of  said  corporation 
being  taken  and  accepted  by  it  at  a  valuation  of 
S8O,00O,  and  in  this  connection  it  is  a  question 
for  you  to  determine  from  the  evidence  whether 
the  corporation  took  all  of  the  assets  of  said 
former  business,  or  all  of  said  assets  less  $6,- 
000.  Whichever  way  you  may  find  that  fact  to 
be,  however,  for  the  purpose  of  this  case  you  are 
to  consider  that  the  company  owned  the  assets 
constituting  its  stock  regardless  of  whether  or 
not  proper  transfers  had  been  made  to  it  of  said 
assets,  and  that  all  of  said  stock  was  fully  paid 
in.  By  the  articles  of  association  organizing 
said  corporation  it  was  stipulated  and  agreed 
tlut  the  $80,000  in  value  of  said  stock  or  assets 
of  said  corporation  should  be  divided  into  800 
portions  or  shares,  each  share  representing  and 
being  of  the  value  of  $100.  The  articles  of  as- 
sociation when  executed  became  and  was  a  con- 
tract between  plaintiff  and  the  other  sharehold- 
ers and  the  corporation  that  plaintiff  was  the 
owner  of  and  entitled  to  160  of  said  shares,  of 
the  face  or  par  value  of  $15,000,  and  in  the  ab- 
sence of  agreement  or  understanding,  qualify- 
ing facts  and  circumstances,  and  the  admission 
of  plaintiff  as  hereinafter  mentioned,  plaintiff  is 
to  be  considered  by  you  as  the  lawful  owner 
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thereof.  Plaintiff  admits  tliat  100  of  the  shares 
taken  by  him,  that  is,  $10,000  of  said  stock,  was 
taken  by  him  to  be  held  on  condition,  and  that 
he  was  not  the  sole  beneficial  owner  thereof  at 
the  time  of  the  organization  of  the  corporation, 
and  admits  that  as  to  70  shares  or  $7,000  of  said 
$10,000  stock  he  never  complied  with  the  condi- 
tions 60  as  to  be  or  become  the  absolute  owner 
thereof,  and  he  makes  no  claim  in  this  action 
for  or  on  account  thereof.    , 

"The  question  of  his  right  to  or  absolute  own- 
ership of  the  80  shares  or  $8,000  stock  in  con- 
troversy is  to  be  determined  by  you  from  the 
evidence.  And  on  that  question  the  court  in- 
structs you  that,  if  at  the  time  of  the  execution 
of  the  articles  of  association  the  defendant 
Everett  and  plaintiff  understood  and  agreed  that 

JtlaintiS  was  to  have  $5,000  of  the  stock  abso- 
utely  as  his  own.  then  that  amount  became  and 
was  his  stock  absolutely,  although  the  same  wag 
paid  for  by  the  property  and  assets  of  said 
Everett.  And  if  you  further  find  from  the  evi- 
dence that  plaintiff  and  defendant  Everett 
agreed  and  understood  that  as  to  50  shares  of 
said  stock  plaintiff  was  to  have  10  shares  there- 
of for  each  and  every  year  he  remained  with 
said  company  as  an  officer  and  employe  thereof, 
and  that  under  said  contract  and  agreement 
plaintiff  did  stay  with  said  corporation  for  a 
period  of  three  full  years  as  an  employi^  and 
officer  thereof,  then  and  in  that  event  plaintiff 
became  and  was  the  absolute  owner  of  30  of 
the  shares  or  $3,000  of  said  stock  so  held  by  him 
on  condition  as  above  mentioned. 

"III.  The  court  further  instructs  the  jury 
that  the  absolute  or  unconditional  owner  of 
stock  in  a  corporation  has  the  right  to  have  is- 
sued to  him  a  certificate  of  the  corporation 
showing  the  amount  of  stock  owned  by  him, 
and  that  a  refusal  or  unreasonable  failure  by 
the  corporation  to  issue  to  him  such  certificate 
in  a  reasonable  time  after  a  demand  by  him 
therefor  is  a  conversion  of  said  stock  by  said 
corporation  to  its  own  use,  and  such  corpora- 
tion immediately  becomes  and  is  liable  to  the 
owner  of  said  stock  for  the  reasonable  value 
thereof. 

"The -court  further  instructs  the  jury  that,  if 
the  absolute  owner  of  stock  in  a  corporation  de- 
mands of  the  president  thereof  the  issuance  of  a 
certificate  thereof,  then  it  becomes  and  is  the 
duty  of  such  president  within  a  reasonable  time 
to  take  such  steps  as  will  cause  the  issuance  of 
said  certificate  to  such  owner;  and  if  said  presi- 
dent fails  or  refuses  to  take  such  steps  in  a 
reasonable  time  after  such  demand,  and  if  such 
failure  or  refusal  on  his  part  is  with  the  inten- 
tion and  for  the  purpose  of  depriving  such  owner 
of  the  benefits  of  said  stock  and  for  the  pur- 
pose of  enhancing  the  value  <^  such  president'* 
own  stock  in  said  company,  then  and  in  that 
event  such  president  becomes  and  is  liable  along 
with  said  corporation  as  and  for  a  conversion  of 
said  stock  to  his  and  its  own  use. 

"IV.  Now,  therefore,  if  you  find  from  the  evi- 
dence Uiat  plaintiff  was  the  absolute  owner  of 
any  of  the  stock  of  defendant  corporation, 
Springfield  Planing  Mill,  Lumber  &  Construc- 
tion Company,  and  that  he  demanded  of  defend- 
ant R.  E.  Everett  the  issuance  to  him  of  certifi- 
cates thereof,  on  or  prior  to  the  11th  day  of 
February,  1911,  then  the  failure  to  issue  to 
him  said  certificates  up  to  the  time  of  filing  this 
suit  was  an  unreasonable  failure,  and  constitut- 
ed a  conversion  of  said  stock  by  said  corpora- 
tion to  its  own  use,  and  in  such  case  you  will 
find  the  issues  in  favor  of  the  plaintiff  and 
against  the  defendant  corporation  for  the  rea- 
sonable value  of  said  stock  at  the  time  of  such 
conversion.  And  if  you  further  find  from  the 
evidence  that  defendant  R.  E.  Everett  purposely 
caused  such  conversion  with  the  intention  and 
for  the  purpose  of  enhancing  the  value  of  his 
own  stock  in  said  corporation,  then  and  in  that 
event  you  will  find  the  issues  in  favor  of  plain- 
tiff and  against  both  defendants  for  the  reason- 


able value  of  the  stock  so  converted  to  their 
own  use.  ' 

"V.  The  court  further  instructs  the  jury  that 
no  set  form  of  words  are  necessary  to  constitute 
a  demand,  but  that  an  unqualified  reqnest  or 
any  language  showing  a  present  desire  to  have 
a  thing  to  which  one  is  entitled  immediately 
done  is  a  demand,  and  for  the  purposes  of  this 
case,  if  plaintiff  wag  entitled  to  the  certificates, 
and  if  he  communicated  to  defendants  a  desire 
to  have  such  certificates  immediately  issued, 
then  that  would  be  a  demand  in  the  meaning  of 
these  instructions. 

"VI.  The  court  further  instructs  the  jury 
that  defendant  R.  E.  Everett  alone  had  no  pow- 
er or  authority  on  the  27th  day  of  August,  1908, 
at  the  first  meeting  of  the  corporation  to  in  any 
wise  limit  or  curtail  the  rights  of  plaintiff  ia 
and  to  any  stock  of  which  the  plaintiff  was  the 
absolute  owner,  if  he  wag  the  owner  of  any  at 
that  time. 

"VII.  The  court  further  instmets  the  jury 
that,  if  you  find  the  issues  in  favor  of  the  plain- 
tiff, then  in  estimating  the  reasonable  value  of 
the  stock  you  will  take  into  consideration  all  of 
the  facts  and  circumstances  in  the  case,  but  will 
not  allow  him  more  than  $12,000,  the  amount 
sued  for. 

"VIII.  The  court  further  instructs  the  jury 
that,  if  you  find  the  issues  in  favor  of  the  plain- 
tiff, then  you  may  find  against  one  or  both  of  the 
defendants  as  the  evidence  in  the  case  may  jiii>- 
tify  as  in  these  instructions  heretofore  set 
forth." 

Of  Its  own  motion  the  court  Instrocted  the 
jury  as  follows: 

"X.  The  court  instructs  you  that  the  signing 
and  execution  of  the  articles  of  association  read 
in  evidence  and  the  filing  of  them  with,  the  !u>c- 
retary  of  state  would  create  the  corporation. 
The  Springfield  Planing  Mill,  Lumber  &  Con- 
struction Company,  and  the  plaintiff,  Williams, 
in  the  absence  of  an  understanding  between  him- 
self and  R.  E.  EJverett  to  the  contrary,  would 
be  the  owner  of  the  stock  of  which  in  such  ar- 
ticles of  association  he  appeared  as  owner,  bot 
you  are  instructed  that  these  parties  might  have 
varied  the  effect  of  the  contract  contained  in 
the  articles  of  association  by  an  agreement,  or 
a  mutual  understauding  existing  at  the  time  of 
the  execution  of  these  articles  of  association, 
and  if  you  find  and  believe  from  the  evidence 
that  at  the  time  such  articles  of  aasociation  were 
executed  it  was  the  understanding  between  Ev- 
erett and  Williams  that  Williams  was  not  at 
that  time  to  become  the  absolute  owner  of  the 
stock  which  appeared  in  these  articles  of  asso- 
ciation in  his  name,  and  if  you  further  find  from 
the  evidence  that  the  defendant  Everett  in  Au- 
gust, 1908,  drew  up  in  writing  offered  in  evi- 
dence dated  August  27,  1006,  and  that  by  its 
terms  the  plaintiff  was  to  become  the  owner  of 
the  stock  only  on  condition  that  he  remain  in 
the  service  of  the  defendant  company  for  five 
years  from  January  1,  1908,  unless  compel1e<l 
to  quit  by  permanent  sickness,  or  death,  and 
that  the  plaintiff  agreed  or  assented  to  such  con- 
ditions, then  such  a^eement  became  binding 
upon  both  the  plaintiff  and  defendant,  and  if 
you  further  find  and  believe  from  the  evidence 
that  the  plaintiff,  Williams,  before  the  expira- 
tion of  five  years  from  January  1,  1908,  vol- 
untarily quit  the  service  of  the  defendant  com- 
pany, then  he  never  became  the  ovmer  of  the 
stock  sued  for,  and  your  verdict  should  be  for 
the  defendants. 

"XI.  The  court  instructs  the  jury  that  it 
devolves  upon  the  plaintiff  to  prove  his  case  by 
the  greater  weight  or  preponderance  of  the  t«'5- 
timony,  and  unless  you  believe  that  he  has  s^ 
done  you  will  find  the  issues  in  favor  of  the 
defendants. 

"XII.  The  court  further  instructs  the  jury 
that  you  are  the  sole  judges  of  the  credibility  of 
the  witnesses  and  of  the  weight  to  be  given  Uieir 
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teatimoiiy,  and  in  paasing  npon  their  credibility 
and  the  weight  and  value  of  their  testimony  you 
may  consider  their  demeanor  on  the  stand,  their 
interest,  biae,  or  prejudice,  if  any,  their  rela- 
tionship to  the  parties  or  to  the  case,  if  any,  the 
reasonableness  or  unreasonableness  of  the  state- 
ments made  by  them,  their  apparent  fairness  or 
desire  to  speak  truthfully  or  otherwise,  and  any 
and  all  other  facts  and  circumatances  which  in 
j'our  judgment  would  add  to  or  detract  from 
their  credibility  or  the  weight  and  value  of  their 
testimony. 

"XIII.  The  court  instructs  the  jury  that  by 
the  term  'preponderance  or  greater  weight  of 
evidence,'  as  used  in  these  instructions,  is  meant 
not  necessarily  the  greater  number  of  witnesses 
testifying  concerning  ati^  particular  issue,  but 
the  strength  of  such  evidence  when  considered 
with  all  the  other  evidence  and  facta  and  cir- 
cumstances in  the  case  and  pertaining  to  such 
issue. 

"Xiy.  The  court  instructs  the  jury  that,  un- 
less they  believe  and  find  from  the  greater 
weight  or  preponderance  of  the  evidence  that 
plaintiff  made  a  demand  prior  to  the  institution 
of  this  suit  for  the  issuance  and  delivery  to  him 
of  the  certificates  of  stock  claimed,  then  they 
will  find  the  issues  in  favor  of  the  defendants. ' 

To  the  giving  of  each  of  these  objection 
was  made  and  exception  ta'ken. 

The  court  refused  for  the  defendant  the 
following  Instructions: 

"(A)  The  court  instructs  the  jury  that,  even 
though  you  may  believe  that  the  plaintiff  sub- 
scribed for  the  stock  in  question  in  the  Spring- 
field Planing  Mill,  Lumber  &  ConstrucUon  Com- 
pany, yet,  if  you  shall  further  find  and  believe 
from  the  evidence  that  said  stock  was  paid  for 
at  the  time  either  in  money  or  property  belong- 
ing to  R.  E.  Everett,  one  of  the  defendants  here- 
in, then  plaintiff  cannot  recover  in  this  action, 
unless  you  further  find  and  believe  from  the  evi- 
dence that  the  said  R.  S.  Everett  gave  said 
stock  to  the  plaintiff,  and  in  this  connection  you 
are  further  instructed  that,  if  you  believe  and 
find  from  the  evidence  that  the  said  E<verett 
gave  said  stock  to  the  plaintiff  on  condition  that 
plaintiff  should  remam  with  the  Springfield 
Planing  Mill,  Lumber  &  Construction  Company 
for  a  period  of  five  years,  and  that  the  pUtmtiS 
quit  the  service  of  said  company  before  the  end 
of  the  said  five  years,  to  wit,  on  the  14th  day 
of  February,  1911,  then  you  must  find  the  issues 
in  favor  of  the  defendants. 

"(B)  The  court  instructs  the  jury  that,  if  they 
believe  and  find  from  the  evidence  that  on  or 
about  August  27,  1908,  the  defendant  gave  the 
plaintiff  50  shares  in  the  capital  stock  of  the 
Springfield  Planing  Mill,  Lumber  &  Construc- 
tion Company,  and  agreed  to  give  10  shares  of 
said  stock  for  every  year  for  five  years  there- 
after, all  upon  the_  condition  that  the  plaintiff 
give  the  business  his  very  beat  ability  and  re- 
main in  the  service  of  the  company  from  Janu- 
ary 1,  1908,  to  January  1,  1913,  and  that  on 

the  day  of  February,  1911,  the  plaintiff 

breached  said  condition  by  severing  his  connec- 
tion with  the  defendant  company,  then  they  will 
find  the  issues  in  favor  of  the  defendants. 

"(C)  You  are  instructed  that,  even  though 
you  may  believe  and  find  from  the  evidence  in 
this  cause  that  the  plaintiff,  T.  B.  Williams, 
subscribed  for  the  stock  in  question  in  the 
Springfield  Planing  Mill,  Lumber  &  Construc- 
tion Company,  yet  if  you  shall  further  believe 
and  find  from  the  evidence  that  such  stock  was 
paid  for  by  the  defendant  R.  E.  Everett,  and  if 
you  shall  further  believe  and  find  from  the  evi- 
dence that  R.  E.  Everett  on  the  night  of  Au- 
gust 27,  1908k  for  the  first  time  gave  said  stock 
to  the  plaintiff  on  condition  that  plaintiff  wou^d 
remain  with  the  defendant  company  for  a  pe- 
riod of  five  years  from  that  date,  and  tiiat  the 
plaintiff  quit  the  service  of  the  said  company  be- 


fore the  expiration  of  the  said  five  years,  then 
you  must  find  the  issues  in  favor  of  the  defend- 
ants." 

There  was  a  verdict  and  judgment  for 
$8,000,  from  which  both  defoidants  appealed. 

V.  O.  Ooltrane  and  Patterson  ft  Patterson, 
all  of  Springfield,  for  appellants.  Neville  & 
Gorman  and  Barbonr  &  McDavld,  all  of 
Springfield,  for  respondent 

BROWN,  O.  (after  stating  the  facts  as 
above).  [1-S]  I.  This  controversy  revolve 
around  the  ownership  of  80  shares,  of  the 
par  value  of  ?100  each,  of  the  stock  of  the 
defendant  corporation,  which,  as  its  name 
indicates,  was  organized  under  the  provisions 
of  article  7  of  chapter  33  of  the  Revised 
Statutes  of  1909,  concerning  manufacturing 
and  business  corporations.  The  plaintiff 
has  been  refused  by  the  corporation  the  cer- 
tificate for  the  shares  and  participation  In 
their  earnings  and  brings  this  suit  for  their 
value,  which  is  his  proper  remedy  at  law. 
Cook  on  Corporations  (7th  Ed.)  {  61,  and 
cases  cited;  Thompson  on  Corporations,  § 
4424.  Everett  is  impleaded  as  a  defendant 
because  it  is  alleged  that  he,  as  president 
of  the  company  and  principal  owner  of  Its 
stock,  claims  the  benefidal  ownership  of  the 
same  shares,  andl  refuses  the  certificate. 
Thompson  on  CJorporatlons,  §  4425.  That  the 
suit  will  lie  In  such  cases  against  the  cor- 
poration Is  also  the  doctrine  in  this  state 
(Trust  Co.  V.  Home  Lumber  Co.,  118  Mo. 
447,  24  S.  W.  129),  and  In  such  cases  where 
there  is  no  proof  of  actual  or  market  value, 
the  value  is  presumptively  Its  par  value 
(Trust  Co.  v.  Home  Lumber  Co.,  supra). 

[4-8]  II.  The  real  and  only  issue  in  this 
case  relates  to  the  ownership  of  the  80 
shares  of  stock  which  are  the  subject  of  the 
controversy.  The  law  under  which  the  cor- 
poration was  organized  required,  as  a  condi- 
tion precedent  to  its  existence,  that  its  cap- 
ital stock  should  have  been  bona  fide  sub- 
scribed, and  that  the  amount  paid  thereon 
should  have  been  In  the  custody  of  the  per- 
sons named  as  the  first  board  of  directors 
or  managers;  that  Its  articles  of  association 
filed  with  the  secretary  of  state  as  the  con- 
dition of  the  Issuance  of  a  certificate  of  In- 
corporatl(»i  should  state  those  facts,  together 
with  the  names  and  places  of  residence  of 
the  several  shareholders,  and  the  number  of 
shares  subscribed  by  each,  and  the  number 
of  its  board  of  directors  or  managers  and 
the  names  of  those  agreed  upon  for  the  first 
year.  K.  S.  1909,  {  3338.  These  articles  are 
to  be  signed  and  acknowledged  by  all  the 
parties  thereto,  which,  of  course,  means  all 
the  shareholders  at  the  time  of  the  Incor- 
poration, who  with  the  state  itself  are  the 
parties  to  the  contract  of  Its  creation.  In 
this  case  the  articles  were  signed  by  the 
defendant  Everett  and  stated  that  he  was 
the  owner  of  560  shares  of  the  capital  stock. 
They  were  also  signed  by  plaintiff,  and  stat' 
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ed  that  he  was  the  owner  of  150  shares,  and 
by  two  children  of  Everett,  whose  holdings 
were  stated  at  50  shares  each,  making  up 
the  whole  nnmber  of  800  shares.  That  this 
Instrument  constituted  the  legal  title  of  each 
to  the  number  of  shares  stated  Is  the  nec- 
essary effect  of  the  language  of  the  statute, 
whldi  requires  the  names  of  the  sharehold- 
ers to  he  stated.  Boatmen's  Bank  v.  Gil- 
lespie, 209  Mo.  217,  259,  108  S.  W.  74.  The 
corporate  existence  began  with  the  issue  of 
the  certificate  on  February  4,  1908,  which 
entitled  it  to  the  franchise  vested  in  such 
corporation  by  the  statutes  of  the  dtate  and 
entitled  the  signers  of  the  articles  of  asso- 
ciatlon  to  all  the  privileges  and  charged 
them  with  all  the  duties  prescribed  in  said 
laws.  Boatmen's  Bank  v.  Olllespie  supra, 
209  Mo.  217,  258  et  seq.,  108  S.  W.  74 ;  Knapp 
V.  Publishers,  eta,  127  Mo.  53,  73,  29  S.  W. 
885;    Railway  v.  WUkerson,  83  Mo.  235. 

[7-10]  Although  the  plaintiff  became  the 
legal  owner  of  the  150  shares  of  stock  allot- 
ted in  the  articles  of  association,  it  is  ad- 
mitted In  the  evidence  that  payment  was 
made  therefor  out  of  the  property  of  the 
defendant  Everett;  but  whatever  relation 
between  them  may  have  grown  out  of  this 
fact  or  any  agreement  between  them  upon 
which  it  was  founded  did  not  affect  his  rela- 
tion to  the  cori)oratlon  or  the  state,  as  to 
wbldi  his  rights  and  duties  were  fixed  by 
the  articles  of  association.  Boatmen's  Bank 
V.  QiUespie,  supra,  209  Mo.  loc.  cit.  259, 
260,  108  S.  W.  74;  Knaw)  v.  Publishers,  su- 
pra; Ollesheimer  v.  Mfg.  Co.,  44  Mo.  App. 
loc.  cit.  184.  This  is  upon  the  principle  that 
"the  charter  or  governing  statute  Is  deem- 
ed to  enter  into  and  to  form  a  part  of  the 
contract  of  subscription."  10  Cyc.  380.  It 
Is  not  necessary  to  constitute  the  share- 
holder that  a  certificate  should  have  been 
Issued.  The  certificate  is  not  necessary  to 
the  relation,  but  Is  merely  evidence  that  it 
exists,  and  the  shareholder  Is  entitled  to 
the  certificate  from  the  corporation  when- 
ever he  may  desirp  it  Like  every  other 
corporate  act,  it  must  await  the  assumption 
of  its  powers  by  compliance  with  the  stat- 
utory requirements.  The  contract  of  incor- 
poration is  tripartite,  the  stockholders  agree- 
ing between  themselves  as  to  their  interests, 
the  corporation  assuming  the  rights  and  lia- 
bilities inddmt  to  Its  creation,  and  the  state, 
acting  In  the  interest  of  the  public,  pre- 
scribing the  manner  In  which  the  corporate 
function  shall  be  assumed  and  exercised. 
The  assertion  of  corporate  existence  is  in- 
consistent with  a  denial  of  the  facts  up<»i 
which  It  is  made  by  the  statute  to  depend. 

[11]  III.  Although  the  plaintiff  was  a 
stockholder  in  the  defendant  corporation  to 
the  extent  of  15D  shares  and  entitled  as 
against  the  corporation  to  his  certificate 
showing  the  relation,  the  facts  which  the  de- 
fendants have  attempted  to  prove  tend  to 
show  that  aa  between  himself  and  the  de- 
ftodant  Everett  be  was  a  trustee  with  re- 


spect to  the  title,  the  trust  arising  tnm  the 
fact  that  Everett  had  paid  the  amount  rep- 
resented by  the  stock  upon  conditions  which 
bad  been  repudiated  by  plaintiff  in  abandon- 
ing the  service  of  the  company,  and  that  this 
abandonment  (H)erated  as  a  transfer  of  the 
right  to  the  stock,  and  consequently  the 
right  to  the  certificate  to  Everett.  That 
trusts  of  this  character,  although  not  <^>era- 
tive  against  others  than  those  involved  in 
their  creation  (Knapp  v.  Publishers,  supra: 
Boatmen's  Bank  v.  Gillespie,  supra),  may  be 
(W)erative  as  between  the  parties,  is  not  de- 
nied. In  fact.  In  tills  case  the  plaintiff 
admits  that  some  such  condition  existed  as 
to  payments  by  him  of  the  par  value  of 
what  he  denominates  one  block  of  50  shares 
of  this  stock,  which,  although  he  blames 
Everett  for  his  Inability  to  pay  the  agreed 
consideration,  he  surrenders  in  bringing  this 
suit.  He  also  admits  that  by  agreement  with 
EJverett  at  the  time  of  signing  the  articles 
he  was  to  have  10  shares  out  of  another  block 
of  50  shares  at  the  end  of  each  year  during 
which  he  should  remain  in  the  employment 
of  the  corporation,  and  that  he  only  earned 
30  of  these  shares,  and  surrenders  the  re- 
maining 20.  He  asserts  that  the  other  block 
of  60  shares  was  subject  to  no  agreement 
whatever,  and  that  he  Is  entitled  to  certifi- 
cates for  these  shares  as  well  as  for  the  30 
he  had  earned  by  remaining  In  the  employ- 
ment of  the  company.  No  contract  with  the 
corporation  for  the  employment  of  plaintiff 
for  a  term  of  five  years  is  shown  or  attempt- 
ed to  be  shown. 

[12]  IV.  It  Is  first  contended  by  defend- 
ants that  the  plaintiff  took  no  title  to  the 
block  of  60  shares  because  his  title  Is  not 
founded  upon  any  consideration ;  that  it  was 
given  on  account  of  past  !«ervlce8  which  had 
been  paid  for.  It  Is  unnecessary  to  notice 
this  question,  because  It  makes  no  difference 
whether  the  consideration  was  a  moral  c<mi- 
slderatlon  consisting  of  past  benefits  to  Mr. 
Everett,  or  whether  it  was  purely  and  sim- 
ply a  gift  In  either  case  It  was  final  as 
soon  as  the  title  was  vested,  which,  as  we 
have  held,  was  by  and  at  the  time  of  the  act 
of  Incorporation.  This  title,  as  we  have 
shown,  was  completely  vested,  while  the  cer- 
tificate Is  only  evidentiary.  The  only  ques- 
tion raised  In  the  case  is  whether  the  title 
so  vested  was,  as  to  the  80  shares  In  suit 
transferred  to  Everett  by  the  action  of  plain- 
tiff In  abandoning  the  service  of  the  corpo- 
ration at  the  end  of  three  years. 

y.  Mr.  Everett  has  Introduced  a  paper  au- 
thenticated by  his  own  signature  alone,  writ- 
ten about  seven  months  after  the  Incorpora- 
tion, and  while  plaintiff  was  the  legal  own- 
er of  the  150  shares  of  stock  on  account  of 
the  ownership  of  which,  and  In  no  other 
w(iy,  he  became  an  incorporator.  This  pa- 
per was  not  and  could  not  be  a  muniment 
of  the  legal  title,  and  we  do  not  understand 
that  it  is  so  contended.  He  says,  however, 
that  it  was  read  in  the  presence  oC  all  the 
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directors  and  stockholdera,  and  assented  to 
by  each  at  the  only  meeting  e\et  held  by 
either  body,  and  that  It  was  then  taken  away 
by  him,  and  has  ever  since  been  in  his  ens- 
tody.  This  paper  contains,  with  reference  to 
plaintiff  and  Ids  stock,  the  following  state- 
ment: 

"For  good  will  and  other  conditions  herein 
named,  I  give  to  Tom  E.  Williams,  fifty  shares 
or  $5,000.00  stock.  I  further  agree  to  give 
to  Tom  B.  Williams  ten  shares  or  $1,000.00 
«tock_  every  year  for  five  years,  provided  he 
remains  with  the  firm,  and  gives  the  business 
his  very  best  ability,  and  at  all  times  instructs 
my  son  or  sons  in  all  parts  of  the  business  to 
the  end  and  purpose  that  they  may  become 
thorough  business  men.  In  all  the  different  parts 
and  branches  of  our  consolidated  business  as 
proposed  in  our  charter  and  new  organization, 
vii.:  Planing  mill,  lumber,  contracting,  etc. 
Should  Tom  B.  Williams  choose  to  sever  him- 
self from  the  firm  before  the  end  of  five  years 
dating  from  January  1,  1908,  for  any  other  rea- 
son than  permanent  sickness  or  by  his  death, 
he  shall  forfeit  to  me  all  the  above  amounts  Uie 
date  he  separates  himself  from  the  firm,  and 
this  contract  shall  be  void  and  end.  He,  Tom 
E.  Williams,  shall  be  entitled  to  the  earnings  of 
his  shares  at  the  end  of  each  year  as  they  be- 
come his  shares  by  his  complying  with  the  above 
conditions." 

He  then  gave  plaintiff  the  right  to  pur- 
chase the  other  $5,000  at  par  at  any  time 
during  the  five  years  from  January  1,  1906. 
This  unilateral  contract  was  dated  August 
27tli,  the  date  at  whidi  he  says  it  was  read. 

[13]  The  plaintiff  says  that  this  paper  ex- 
presses in  substance  the  terms  on  which  the 
150  shares  of  stock  were  subscribed  by  him 
In  the  articles  of  association,  with  the  ex- 
ception of  that  part  by  which  he  hinds  him- 
self to  remain  in  the  employ  of  the  company 
for  five  years  and  teach  the  boys,  and  of  the 
condition  of  forfeiture  attached.  He  denies 
that  these  matters  were  even  discussed,  and 
denies  that  there  was  any  condition  to  his 
subscription  except  the  condition  relating  to 
the  $5,000  of  stock  to  be  paid  for  a  bonus  for 
his  service  at  the  rate  of  $1,000  at  the  end 
of  each  year.  This  constitutes  the  only  is- 
sue ;  the  burden  being  upon  these  defendants 
to  show  that  the  ownership  of  the  stock  as 
stated  in  the  articles  of  association,  and  the 
consequent  right  of  plaintiff  to  his  certlfl- 
cates,  is  subject  to  these  conditions.  The 
question  is  whether  that  burden  was  sustain- 
ed at  the  trial. 

[14,15]  VI.  OThe  defendant  complains  of 
the  petition  because  it  relies  upon  the  alle- 
gation of  ownership  of  the  stock  to  sustain 
the  demand  for  the  issue  of  the  certificate, 
and  the  allegation  of  the  refusal  of  the  cor- 
poration and  its  president  to  Issue  It.    The 


petition  is  sufficient  This  is  a  suit  at  law 
founded  upon  the  legal  ownership  of  the 
stock,  whidi,  at  the  beginning  of  the  suit  was 
still  In  plaintiff  as  between  him  and  the  cor- 
poration. The  only  defense,  as  we  have  al- 
ready pointed  out,  is  in  behalf  of  the  de- 
fendant Everett,  a  claimant  of  the  whole 
beneficial  interest.  Although  made  a  defends 
ant  as  the  president  of  the  conq>any,  and  the 
perpetrator  of  the  alleged  wrong  in  that  ca- 
pacity, the  entire  defense  is  in  the  nature  of 
an  interplea  in  his  behalf,  built  upon  the  as- 
sertion that  he,  and  not  the  plaintiff,  is  en- 
titled to  the  certificata  While  that  defense 
should  have  been  pleaded,  as  plaintiff  sug- 
gests, the  cause  was  tried  by  all  parties, 
without  objection,  on  that  theoir,  and  he  is 
not  now  in  position  to  take  advantage  of 
the  error. 

[H]  VII.  Mr.  Everett,  who  la,  In  interest, 
practically  the  corporation,  seeks  to  evade 
liability  and  establish  bis  claim  to  the  stock 
in  this  suit,  on  the  ground  that  he  has  com- 
mitted a  fraud  upon  the  law  by  falling  to 
convey  to  the  corporation  the  property  whidi 
was  to  constitute  the  capital  fixed,  in  the  ar- 
ticles of  association.  Counsel  say,  in  sub- 
stance, that  the  corporation  being  without 
property,  the  suit  must  fall  for  want  of  any- 
thing to  quarrel  about.  The  statement  of 
this  point  made  in  defendants'  brief  disposes 
of  it  If  he  lias  been  guilty  of  this  fraud, 
he  may  correct  it  now,  and  it  Is  his  duty  to 
do  so.  Any  creditor  needing  the  property 
for  the  collection  of  his  demand  might  pro- 
ceed upon  that  theory.  This  obligation  is 
not  a  liability  arising  upon  contract.  It 
arises  from  fraud  perpetrated  upon  the  state 
and  the  public,  whom  it  represents,  and  the 
courts  will  not  assist  it 

[17]  We  think  the  real  issue  In  the  case 
as  we  have  stated  it  was  well  and  fully  sub- 
mitted by  the  court  In  the  instruction  in 
which  we  are  unable  to  find  error.  For  this 
reason  the  instructions  asked  by  the  defend- 
ants were  properly  refused. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

BAILEY,  G.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of 
the  court  In  banc. 

GRAVES,  C.  J.,  and  WALKER,  BLAIR, 
and  WILLIAMS,  JJ.,  concur.  BOND  and 
PARIS,  JJ.,  concur  in  result  WOODSON, 
J.,  dissents. 
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STATE  V.  SOLIiARS.     (No.  20369.) 

(Supreme  Court  of  Missouri.    In  Banc.    Feb. 
2,  1»18.) 

1.  CsniiNAL  Law  ®3»1091(10)— Appeai^Mo- 
•notf  TO  Quash— Exceptions. 

A  motion  to  quash  an  indictment  or  infor- 
mation is  not  a  part  of  the  record  proper,  and 
exceptions  to  rulings  thereon  must  be  properly 
preserved  In  a  bill  of  exceptions  in  order  that 
the  rulings  may  be  preserved  for  review  on  ap- 
peal. 

2.  Courts  «s»231(23)  —  Missousi   Supbe^ix 

COUBT. 
The  Supreme  Court  has  no  jurisdiction  of 
an  appeal  in  a  misdemeanor  case,  unless  a  live 
constitutional  question  is  presented,  and  where 
a  motion  to  quash  the  indictment,  on  the 
ground  of  the  unconstitutionality  of  the  statute, 
under  which  it  was  preferred,  was  not  preserved 
by  bill  of  exceptions,  and  the  demurrer  to  the 
Indictment  contained  no  suggestion  of  a  consti- 
tutional question.  Supreme  Court  is  without 
jurisdiction  of  the  appeal,  and  it  must  be  trans- 
ferred to  Court  of  Appeals. 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Pertains,  Judge. 

O.  W.  SoUars  was  convicted  of  violating 
Rev.  St  1909,  §  8315,  by  practicing  medicine 
without  a  license,  and  he  appeals.  Cause 
transferred  to  Sprlngfleld  C!ourt  of  Appeals. 

Defendant  stands  charged,  by  Information 
in  due  form,  with  a  violation  of  section  8315, 
R.  S.  1909.  Wb  say  in  due  form  because  the 
information  is  not  attacked  on  the  ground  of 
its  phraseology,  but  only  on  the  ground  that 
the  statute  upon  which  it  is  based  is  violative 
of  the  state  and  federal  Constitutions.  To 
the  Information  the  defendant  first  filed  a 
general  demurrer,  which  was  overruled.  He 
thereafter  filed  a  motion  to  quash  the  In- 
formation in  this  language: 

"Defendant  moves  the  court  to  quash  the  in- 
formation filed  herein  for  the  following  reasons, 
viz.: 

"First  The  statute  on  wiiich  it  is  predicated 
violates  section  1  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States. 

"Second.  The  statute  upon  which  it  is  predi- 
cated violates  section  80,  article  2,  of  the  Con- 
stitution of  Missouri 

"Ttiird.  The  statute  upon  which  it  is  predicat- 
ed is  unreasonable  and  oppressive,  in  that  it 
requires  defendant  to  procure  from  the  state 
board  of  health  a  license  to  practice  medicine 
and  surgery,  or  treat  the  sick,  for  hire  or  pay, 
and  at  the  same  time  said  statute  affords  no 
means  whereby  defendant  can  procure  a  license 
to  treat  the  sick  other  than  by  treatment  with 
or  by  medicine  and  surgery,  and  by  its  terms 
makes  it  absolutely  impossible  to  procure  a 
license  to  treat  the  sick  other  than  by  medicine 
and  surgery." 

On  this  motion  to  quash,  the  defendant  In- 
troduced the  following  evidence: 

"G.  L.  Chamberlain  testified  that  he  was  a 
chiropractor,  a  graduate  of  the  Palmer  School, 
at  Davenport,  Iowa,  a  chiropractic  school ;  that 
it  was  necessary,  in  order  to  graduate  from 
that  school,  and  that  it  was  necessary  in  the 
practice  of  that  profession,  to  study  symptoma- 
tology, anatomy,  physiology,  nerve  tracing;  and 
spinal  adjusting ;  that  it  is  not  necessary  in  the 
practice  of  that  profession  for  the  practitioner 
to  study  chemistry,  therapeutics,  obstetrics,  gyn- 


ecology, surgery,  or  bacteriology ;  tiiat  It  was  not 
necessary  for  the  practitioner  to  prescribe  or 
administer  medicines  to  those  who  claim  to  be 
sick,  and  that  a  chiropractor  never  pre8cril>es 
or  administers  medicines  and  never  uses  a 
knife  or  other  instrument  or  practices  surgery; 
that  the  chiropractor  uses  his  hands  only." 

The  motion  to  qnash  was  overruled  aa  tbe 
record  proper  shows,  bat  the  bill  of  excep- 
tioiis  shows  nothing  as  to  this  motion,  except 
the  evidence  introduced  thereon,  supra. 

Defendant  was  a  diiropractor.  For  the 
state  the  evidence  tended  to  show  that,  de- 
fendant treated  an  afflicted  boy  and  charged 
and  received  pay  for  such  treatment  Upon 
a  trial  before  a  Jury  the  defendant  was  found 
guilty  and  fined  in  the  sum  of  $75,  and  from 
a  JudgmejQt  and  sentence  on  such  verdict  this 
appeal  was  taken. 

Owen  ft  Davis,  of  Joplin,  for  aK>elIant. 
Frank  W.  McAllister,  Atty.  Gen.,  and  0.  P. 
lie  Mire,  Asst.  Atty.  Gen.,  for  the  State. 

GRAVES,  C.  J.  (after  stating  the  facts  as 
above).  (1]  The  serious  question  is  our  Juris- 
diction. The  crime  is  a  misdemeanor.  The 
constitutional  questions  were  attempted  to  be 
raised.  Careful  search  of  the  record  fails 
to  disclose  any  exceptions  to  the  action  of 
the  court  in  overruling  the  motion  to  quash 
the  Information.  The  record  proper  shows 
the  mere  filing  and  overruling  of  this  motion, 
and  a  copy  thereof  is  found  in  the  record 
proper  la  words  as  we  have  set  above,  but 
in  the  bill  of  exceptions  we  find  no  mention  of 
the  motion,  except  before  th«  case  was  beeon 
by  the  state,  the  defendant  took  the  testi- 
mony of  Chamberlain  oa  said  motion  to 
quash.  The  bill  of  exertions  does  not  even 
mention  the  ruling  on  the  motion,  mxKii  less 
an  exception  to  such  ruling.  A  motion  to 
quash  an  indictment  or  an  infonnation  is 
not  a  part  of  the  record  proper,  and  excep- 
tions to  rulings  thereon  must  be  properly  pre- 
served in  the  bill  of  exceptions  in  order  that 
the  ruling  may  be  for  review  In  this  conrt 
State  V.  Gee,  79  Mo.  313;  State  v.  Thruston. 
83  Mo.  271 ;  State  v.  Henderson,  109  Mo.  292,  i 
19  S.  W.  239;  State  v.  Fraker,  137  Mo.  25S, 
38  S.  W.  909;  State  v.  Tooker,  188  Mo.  444. 
87  S.  W.  487;  State  T.  Finley,  193  Mo.  loc, 
clt  211,  91  S.  W.  942;  State  v.  McKay.  225 
Mo.  644,  125  S.  W.  478;  State  v.  Humfeld, 
253  Mo.  340, 161  S.  W.  736. 

[2]  The  demurrer  to  the  information  in 
this  case  was  Just  as  general  as  such  an  in- 
strument could  well  be  written.  In  it  is  no 
suggestion  of  a  constitutional  question,  either 
state  or  federal.  It  follows  that  defendant 
has  not  preserved  his  oonstitntlonal  question 
in  the  record  here.  Without  such  question 
this  court  is  without  Jurisdiction.  Tbe  record 
before  us  must  present  a  live  constitutional 
question  in  order  to  confer  Jurisdiction.  An 
attempt  to  lodge  such  question  will  not  suf- 
fice. In  a  very  similar  case  (State  v.  Hnm- 
feld,  253  Mo.  340,  161  S.  W.  736)  we  trans- 
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ferred  the  case  to  the  prqper  Court  of  Ap- 
peals. So  also  we  did  In  State  v.  Finley, 
234  Mo.  603,  137  S.  W.  879.  The  record  to 
this  case  Is  Just  as  barren  of  constitutional 
questions  as  were  the  records  in  the  two 
eases  last  cited. 

It  follows  that  this  case  should  be  trans- 
ferred to  the  Springfield  Court  of  Appeals, 
and  it  is  so  ordered.    All  concur. 


OLDHAM  et  aL  T.  WAOB  «t  aL    (No.  17995.) 

(Supreme  Oonrt  of  Missouri.     In  Banc.     Feb. 
2,  1918.) 

1.  Fbaudulent    Conveyances    ®=>295(1)    — 
sukficiency  of  bvidenge. 

Evidence  keU  to  show  a  conveyance  was 
fraudulent  as  to  iadgment  creditors  of  the  gran- 
tor. 

2.  EsTOPPEi,  ®=>54— Knowledge  of  Facts. 

Knowledge  of  the  facts  is  essential  to  es- 
toppel. 

3.  liixKcimon  «Ea811— SmtBinr's  Dked— Bx- 

lUBN  OF  IiXVT. 

Failure  of  return  on  execution  to  show  levy, 
an  abstract  of  levy  being  filed  prior  to  sale,  does 
not  affect  validity  of  deed  on  execution  sale,  re- 
citing all  the  necessary  facts  as  to  levy. 

4.  Frauduubnt  Conveyances  «=»230— H«at- 

EDT   of  JuDOMXNT   CbEDITOB. 

Judgment  creditors  may  have  land  of  the 
debtor  fraudulently  conveyed  sold  on  execution, 
and  then  becoming  the  purchaser  at  execution 
sale,  by  suit  in  equity  have  the  conveyance  de- 
clared fraadulent  and  title  decreed  in  them, 
there  being  no  equitable  ground  for  avoiding 
the  sheriff  8  deed,  and  giving  the  creditors  a 
mere  lien,  other  than  the  inadequacy  of  price 
at  execution  sale. 

Bond  and  Paris, -J J.,  dissenting. 

Cross-Appeals  from  Circuit  Court,  Pettis 
County;    Hopkins  B.  Shain,  Judge. 

Suit  by  Pascal  W.  Oldham  and  another 
against  Harvey  E.  Wlade  and  others.  From 
the  decree,  both  parties  appeal.  Reversed 
and  remanded,  with  directions. 

The  petition  In  this  case  was  lost  from 
the  flies,  but  It  Is  agreed  that  its  allegations 
duly  set  forth  facts  charging  that  Lucile 
Wade  fraudulently  disposed  of  certato  land 
lying  in  Pettis  county.  Mo.,  and  described 
In  petition  to  her  husband,  Harvey  E.  Wade, 
by  means  of  a  deed  first  made  by  the  Wades 
to  Roy  Underwood,  who  afterwards  con- 
veyed the  property  to  defendant  Harvey  E. 
Wade,  who  afterwards  conveyed  the  same  to 
Foster,  who  incumbered  the  same  with  a 
fraudnlent  mortgage  for  $4,000,  securing  a 
note  for  that  sum  to  defendant  Wade,  In 
which  said  mortgage  or  deed  of  trust  George 
Barnett,  Jr.,  was  trustee.  The  petition  also 
charged  that  plaintiffs  were  judgment  credi- 
tors of  defendant  Lucile  Wade;  that  after 
said  fraudulent  conveyance,  the  sheriff  of 
Pettis  county  aforesaid  levied  upon  said  real 
estate  and  sold  the  same  to  plaintiffs  under 
an  execution.  The  petition  prayed  that  all 
the  title  to  said  real  estate  in  defendants 
be  divested  from  them  and  invested  in  plain- 


tiffs, and  also  prayed  for  a  decree  to  quiet 
title  against  the  dalms  of  defendants. 

The  answer  contains  a  general  denial,  ex- 
cept in  respect  to  those  matters  admitted 
to  be  true.  It  admits  the  conveyances  de- 
scribed in  petition,  denies  they  were  fraudu- 
lent, and  alleges  other  defenses  which  will 
be  considered  hereafter.  The  answer  chari;- 
es  that  the  sale  under  execution  to  plaintiffs 
was  fraudulent;  that  the  Pettis  land  was 
worth  $4,500,  and  plaintiffs  only  paid  $100 
for  same ;  that  said  execution  sale  was  void, 
etc.  They  ask  to  have  the  sheriff's  deed  to 
plaintiffs  set  aside  and  canceled,  and  that 
defendant  H.  E.  Wade  be  decreed  the  owner 
of  said  land,  etc.  The  reply  is  a  general  de- 
nial of  the  new  matter  in  the  answer. 

The  trial  court  found  that  Mrs.  Wade 
was  the  owner  in  fee  of  the  real  estate  in  con- 
troversy, subject  to  an  equity  lien  for  the 
full  amount  of  plaintiffs'  judgment  and  costs. 
Cross-appeals  were  taken  by  both  plaintiffs 
and  defendants. 

A.  yr.  Gray,  of  Kansas  City,  and  G.  W. 
Barnett,  of  Sedalla,  for  Wade  and  others. 
Charles  E.  Yeater,  of  Sedalla,  for  Pascal  W. 
and  James  R.  Oldham. 

RAII<EX,  C.  (after  stating  the  facts  as 
above).  This  case  presents  some  complex 
questions,  which  are  difficult  of  proper  solu- 
tion. If,  upon  an  examination  of  the  record, 
we  should  find  that  it  is  free  from  fraud 
upon  the  part  of  defendants,  our  conclusion 
as  to  the  disposition  of  the  case  would  not 
be  attended  with  any  difficulty,  but,  on  the 
other  hand,  if  we  should  conclude  that  the 
charges  of  fraud  lodged  by  plaintiffs  In  the 
complaint  are  well  founded  and  sustained 
by  the  evidence,  the  question  as  to  how  a 
court  of  equity  on  the  record  before  us 
should  frame  its  decree  based  upon  such 
facts  Is  not  so  easy  of  solution. 

[1]  I.  Have  the  plaintiffs,  by  the  evidence, 
sustained  the  charges  of  fraud  made  agatost 
defendants  in  regard  to  the  disposition  of  the 
Pettis  county  land?  It  may  not  be  deemed  in- 
appropriate at  the  outset  to  state  some  gen- 
eral principles  of  law  applicable  to  this  class 
of  cases.  Section  2881,  R.  S.  1909,  which  Is 
the  same  as  section  3898,  R.  S.  1889,  reads 
as  follows: 

"Every  conveyance  •  •  •  of  any  estate 
or  Interest  in  lands,  •  •  •  made  or  contriv- 
ed with  the  intent  to  binder,  delay  or  defraud 
creditors  of  their  lawful  actions,  damages,  for- 
feitures, debts  or  demands,  •  •  •  shall  be 
from  henceforth  deemed  and  taken,  as  against 
said  creditors  and  purchasers,  prior  and  subse- 
quent, to  be  clearly  and  utterly  void." 

Section  2886,  R.  S.  1909,  provides,  that: 

"This  article  shall  not  extend  to  any  estate  or 
interest  in  any  lands,  •  •  *  which  shall  be 
upon  valuable  consideration,  and  bona  fide  and 
lawfully  conveyed;  nor  shall  it  be  construed  to 
avoid  any  deed,  as  against  any  subsequent  bona 
fide  purchaser  from  the  grantee  for  valuable 
consideration,  and  without  any  notice  of  firaud." 
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In  construing  the  provisions  of  above  stat- 
ute In  the  leading  case  of  Burgert  et  al.  v. 
Borchert  et  aL,  69  Mo.  loc.  dt.  83,  84,  Judge 
Sherwood  very  forcefully  announces  the  fol- 
lowing principles  of  law  applicable  thereto: 

"While  it  is  undoubtedly  true  as  a  general 
legal  proposition  that  'fraud  is  not  to  be  pre- 
sumed, but  mu8t  be  proved  by  the  party  alleg- 
ing it,^  yet  it  is  equally  true  that  fraud  is  sd- 
dom  capable  of  direct  proof,  but  for  the  most 
part  has  to  be  established  by  a  number  and 
variety  of  circumstances  which,  although  ap- 
parently tririal  and  unimportant,  when  consid- 
ered singly,  afford,  when  combined  tovether,  the 
most  irrefragable  and  convincing  proof  of  a 
fraudulent  design." 

Since  the  enactment  of  section  8304,  R.  S. 
1909,  known  as  the  Married  Woman's  Act 
of  1889,  husband  and  wife  have  had  the  legal 
right  to  deal  with  each  other  In  buying  and 
selling  land  as  though  she  were  a  feme  sole, 
where  the  conveyance  is  made  in  good  faith 
and  without  fraud.  But,  as  we  recently  an- 
nounced in  the  case  of  Barrett  v.  Foote,  187 
S.  W.  loc.  cit.  70: 

"In  dealings  between  father  and  son,  as  be- 
tween husband  and  wife,  where  the  rights  of 
creditors  are  involved,  their  acts  should  be  doee- 
ly  scrutinized.  Bank  v.  Fry,  216  Mo.  loc.  dt. 
45,  115  S.  W.  439;  Cole  v.  Cole,  231  Mo.  236, 
132  S.  W.  734;  Ice  &  Cold  Storage  Co.  v.  Kuhl- 
mann,  238  Mo.  loc.  dt  697,  698,  142  S.  W. 
253." 

In  regard  to  the  questlim  of  the  debtor's 
solvency,  in  considering  cases  of  this  charac- 
ter, we  stated  the  law  clearly  in  Eddy  v. 
Baldwin,  32  Mo.  loc  cit.  374,  as  follows: 

"The  law  is  practical  and  looks  to  the  attain- 
ment of  practical  results:  and  a  solvency  whidi 
it  cannot  employ  in  the  payment  of  the  debt  of 
an  unwilling  debtor  is  certainly  not  distinguish- 
able by  any  valuable  ditference  from  insolvency. 
The  term  'solvency'  in  Its  application  to  cases 
like  tiiis  implies  as  well  the  present  ability  of 
the  debtor  to  pay  out'  of  his  estate  all  of  his 
debts  as  also  such  attitude  of  his  property  as 
that  it  may  be  reached  and  subjected  by  process 
of  law  without  his  consent  to  the  payment  of 
such  debts." 

The  above  principle  of  law  is  sustained 
by  many  subsequent  decisions  of  this  court, 
which  win  be  found  collated  in  Barrett  v. 
Foote,  187  S.  W.  loc.  cit.  69.  It  U  weU  to 
remember  this  principle  of  law  in  construing 
the  result  of  the  dealings  between  defendant 
Wade  and  his  wife.  In  which  she  attempted 
to  convey  to  her  husband  all  her  property 
which  might  have  been  reached  on  execution 
under  plaintiffs'  judgment  against  her.  Oth- 
er important  principles  of  law  applicable  to 
the  case  wUl  be  referred  to  and  considered 
later.  Keeping  in  mind  the  above  principles 
of  Jurisprudence,  we  will  turn  to  the  evi- 
dence and  consider  the  charges  of  fraud 
made  against  defendants. 

The  plaintiffs  were  owners  of  lots  43  and  44 
of  Oldham's  addition  to  Kansas  City,  Mo., 
and  on  January  28,  1905,  sold  to  Mrs.  Wade 
the  above  lots  for  $600,  and  took  her  note  for 
said  amount,  due  on  or  before  two  years 
from  said  date.  Her  husband  was  then 
absmt  from  the  state.  No  mortgage  or  deed 
ot  tmst  was  taken  to  secure  said  note,  nor 


was  any  vendw's  lien  reserved.  The  lots 
were  conveyed  t»  Mrs.  Wade  by  deed  dated 
January  28,  19(^  On  June  14,  1905,  Wade 
and  wife  conveyed  said  lots  to  Mrs.  Bandall, 
and  the  latter  on  same  day  conveyed  the  same 
to  Mr.  Wade  Mrs.  Randall  paid  no  con- 
sideration for  the  lots,  but  was  simply  tbe 
conduit  for  transferring  the  title  from  Mrs. 
Wade  to  her  husband.  Mr.  Wade  testified 
that  he  returned  from  South  America  al>oat 
the  13th  or  14th  of  February,  1905;  that  Ills 
wife  told  him  about  having  bought  the  lots ; 
that  he  brought  with  him  (800  in  currency, 
which  was  placed  in  the  bureau  drawer; 
that  he  owed  his  wife  $800  for  money  former- 
ly borrowed  from  her.  He  says  that  shortly 
after  his  return  h<»ne  Pascal  W.  Oldham 
came  to  his  house  to  collect  the  $600  for  tbe 
lots,  and  that  his  wife  took  $600  of  the  money 
in  the  bureau  drawer  to  pay  Oldham.  She 
was  afterwards  sued  upon  the  above  note 
and  a  personal  judgment  rendered  against 
her  («  March  10,  1909,  for  $748.20.  Defend- 
ants In  thdr  brief  in  speaking  of  said  suit 
say: 

"The  suit  against  Mrs.  Wade  in  Jackson  coun- 
ty was  filed  on  July  16,  1907,  and  on  July  20th, 
four  days  thereafter.  Mr.  Wade  pnrchased  this 
land  from  his  wife.*^ 

The  land  referred  to  is  the  real  estate  now 
in  controversy. 

The  writ  of  summons  in  the  abov»  salt 
was  dated  July  16,  1907.  We  are  satisfied 
from  the  testimony  that  both  Mr.  and  Mis. 
Wade,  when  the  suit  was  brou^t  wg^lnut 
her  in  Jackson  county.  Mo.,  on  July  16,  1907, 
knew  before  she  attempted  to  sell  the  land 
in  controversy  to  her  husband  on  July  20, 
1907,  that  Mrs.  Wade  was  being  sued  an  the 
$600  note.  After  the  above  suit  was  brought. 
Wade  was  joined  as  a  codefendant  and  a 
vendor's  lien  sought  against  said  lots,  tie 
claimed  to  be  an  innocent  purtAaser  of  said 
lots  for  value  and  without  notice  that  his 
wife  was  Indebted  to  plaintitls  for  same.  The 
trial  court  sustained  his  contention,  tbe 
cause  was  dismissed  as  to  him,  and  a  per- 
sonal judgment  rendered  against  his  wife, 
as  aforesaid.  The  question  as  to  whether 
Mr.  Wade  was  an  Innocent  purchaser  for 
value  of  the  land  in  controversy  was  not  an 
issue  In  the  Jackson  county  litigation. 

Let  us  return  to  the  20th  of  July,  1907, 
when  Mr.  Wade  claims  to  have  purchased 
from  his  wife  tbe  land  involved  herein,  and 
ascertain  how  matters  then  stood.  H.  JEI 
Wade  was  not  only  the  husband  of  LtucUe 
Wade,  but  the  latter  largely  depended  upon 
him  for  advice  in  regard  to  business  matters. 
She  testlfled  upon  this  subject  as  follows: 

"I  don't  know  whether  I  could  very  intdh- 
gently  explain  to  the  court  about  my  sale  of 
these  two  Kansas  City  lots  to  Mr.  Wade,  and 
also  this  Pettis  conn^  land  and  abont  -i^at  I 
received  in  exchange  Cor  them,  or  not.  /  faow 
«o  Mile  about  it,  mti  I  left  thote  tkingt  jw  imi  i 

?aUy  to  him,  to  Mr.  Wade,  and  I  have  afooy* 
inda  relied  on  hit  judgment  in  evaryUnv." 
Iltalics  oursj 
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After  the  Jackaon  connty  salt  was  com- 
menced againat  Mra.  Wade  on  July  16, 1907,  It 
is  evident  that  both  the  Wades  realixed  if 
judgment  went  against  the  wife  her  interest 
in  her  father's  estate  in  Pettis  county,  in- 
cluding the  land  in  controversy,  would  be 
liable  under  execution  for  the  payment  of 
plaintiffs*  demand,  should  Judgment  be  ren- 
dered thereon.  We  are  satisfied  from  all  the 
facts  in  the  case  that  they  then  conceived 
the  idea  of  placing  the  property  in  contro- 
versy beyond  the  reach  of  plaintiffs  as  cred- 
itors, and  hence  pursued  the  course  of  having 
it  conveyed  to  her  husband  in  order  that 
he  might  have  Ute  title  vested  In  the  name 
of  an  innocent  purchaser,  if  possible. 

It  is  admitted  at  the  trial  that  D.  W.  Haln- 
line — the  father  of  Mrs.  Wade — was  the  own- 
er of  the  land  in  controversy,  and  that  he 
died  on  the  8th  day  of  May,  1907.  The  prop- 
erty of  Halnline  was  partitioned  and  the 
land  in  litigation  here  became  the  property 
of  Mrs.  Wade.  Both  Wade  and  his  wife  as 
soon  as  plaintiffs  sued  moved  promptly  and 
within  four  days  to  place  her  interest  In 
said  land  in  the  name  of  some  other  person 
to  avoid  the  payment  of  a  prospective  Judg- 
ment, should  one  be  rendered  against  her. 
The  Wades  both  claim  that  the  husband 
owed  the  wife  |800  for  borrowed  money. 
The  husband  testified  that: 

"A  jair  market  value  of  ihit  land  at  the  time 
I  houffht  it  vMu  $5,000." 

That  is  to  say,  he  owed  his  wife  $800,  and 
got  land  from  her  of  the  market  value  of 
$5,000,  making  the  total  value  of  the  assets 
of  the  wife,  before  the  sale  to  the  hnsbabd, 
$5,800.  Her  interest  In  the  land  cotild  be 
levied  on  and  sold  under  execution.  She  and 
her  husband  by  the  deal  aforesaid  attempted 
to  render  her  legally  insolvent,  so  that  none 
of  her  property  could  be  subjected  to  plain- 
tiffs' demands.  Both  the  Wades  claim  that 
the  husband  was  to  pay  $1,200  in  cash  and 
the  $2,700  note,  making  $3,900,  for  the  lots, 
worth  $600,  and  the  land  in  controversy 
worth  $5,000.  In  other  words,  they  attempt- 
ed to  place  her  $5,600  worth  of  real  estate 
beyond  the  reach  of  her  creditors,  and  to 
pay  her  in  personal  property,  which  they 
claim  was  worth  $3,900  therefor.  If  the 
sale  from  the  wife  to  the  husband  of  the 
land  In  controversy  should  stand,  It  would 
leave  the  wife  legally  insolvent,  although 
she  had  real  estate  liable  to  execution  worth 
$5,000  the  day  of  said  alleged  sale.  The  de- 
fendants failed  to  produce  the  $4,000  note 
which  Wade  claimed  to  have  tak«i  frcnn 
VoBtet  in  1910.  They  flailed  to  prodiice  the 
$2,700  note,  although  notified  to  have  the 
same  at  the  trial.  They  produced  no  checks 
showing  when  any  part  of  the  $1,200  or  the 
$2,700  note  were  paid,  if  at  all.  The  husband 
testified  on  this  subject  as  follows: 

"Q.  How  would  you  pay  her  this  money? 
(■peaking  of  his  wife).  A.  I  would  give  her  a 
check  for  a  certain  amount  of  money  for  a  cer- 
tain amount,  $25  or  $50  at  a  time.  I  never 
paid  her  the  $1,200  at  one  time;  it  was  paid  in 


$25,  $50,  or  $100,  in  installments,  as  she  want- 
ed it;  when  she  wanted  it  and  I  bad  it,  and  I 
would  take  credit  on  the  note." 

He  said  he  could  not  teU  what  proportloa 
of  the  $1,200  he  paid  in  cash,  and  what  pro- 
portion in  checks. 

Mrs.  Wade  testified  that  out  of  the  $2,700 
she  paid  a  debt  of  $1,100,  but  refused  to 
give  the  name  of  the  person  to  whom  she 
claims  to  have  paid  the  money.  Mrs.  Wade 
further  testified  as  follows: 

"The  $1,200  that  he  gave  me,  he  did  not  give 
it  all  to  me  personallv  in  cash  or  checks.  He 
sent  part  of  it  when  he  was  away  from  home. 
He  would  keep  wgp  part  of  the  hotuehold  ew- 
pentet.  I  expect  it  is  three  years,  maybe,  be- 
fore Mr.  Wade  completed  the  payment  of  that 
$1,200  after  he  commenced  making  monthly 
payments." 

The  testimony  of  the  Wades  is  contradic- 
tory, indefinite,  and  uncertain.  The  over- 
whelming evidence  in  the  record  convicts 
them  of  clean-cut  fraud.  We  are  of  the  opin- 
ion that  Foster  is  a  mere  fignrehead  in  this 
litigation,  and  came  into  the  transactiona 
long  after  the  plaintiffs  had  acquired  and  re- 
corded their  deed  from  the  sheriff  for  the 
land  In  question.  Plaintiffs'  deed  was  pr(^ 
erly  acknowledged  and  recorded  on  Decem- 
ber 29,  1900.  The  deed  to  Foster  from  the 
Wades  Is  dated  July  2,  1910. 

Without  the  subtest  hesitation  we  have 
reached  the  conclusion  that  as  to  plaintiffs, 
who  are  and  were  Judgment  creditors  of  de- 
fendant Lucile  Wade,  the  conveyance  from 
the  latter  and  husband  on  July  20,  1907,  to 
Roy  Underwood,  for  the  land  in  question, 
and  the  deed  from  Roy  Underwood  to  Har- 
vey E.  Wade,  dated  July  20,  1907,  purporting 
to  convey  said  land,  and  the  deed  from  Wade 
and  wife  to  Foster,  dated  July  2,  1910,  con- 
veying said  real  estat*,  as  well  as  the  deed 
of  trust,  executed  by  defendant  Foster  to  de- 
fendant Barnett,  executed  on  the  2d  day  of 
July,  1910,  are  each  and  all  utterly  void  and 
of  no  effect 

[2]  II.  The  doctrine  of  estoppel  sought  to 
be  pleaded  against  plaintiffs  on  account  of 
Pascal  M.  Oldham  having  Indorsed  the  $2,700 
note  la  without  merit  He  was  never  the 
owner  of  said  note,  and  if  Mr.  Wade  indors- 
ed the  note  to  Oldham,  and  had  him  as  a 
mere  conduit  indorse  the  same  to  Mrs.  Wade, 
It  would  not  operate  as  an  estoppel  against 
plaintiffs  in  this  case,  for  the  obvious  rea- 
son that  it  Is  neither  claimed  nor  shown  that 
Oldham  had  any  knowledge  that  Wade  was 
having  this  note  indorsed  to  Mrs.  Wade  as 
part  payment  of  her  Interest  in  her  father's 
estate. 

At  the  Instance  of  defendants,  Pascal  M. 
Oldham  testified  as  follows: 

"Mrs.  Wade  told  me,  when  she  gave  me  the 
note,  she  would  get  some  money  from  her  fa- 
tbers  estate.  She  told  me  her  father  was  still 
alive,  and  she  would  have  an  interest  in  hir 
estate,  and  that  she  expected  to  pay  me  out  of 
that  I  did  not  know  anything  abont  what  the 
estate  was." 

Defendants  have  signally  fkdled  to  show 
that  Oldham,  whoi  h*  Indorsed  the  $2,700 
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note  to  Mn.  Wade,  had  any  notice  or  Infor- 
mation that  Wade  was  transferring  to  her 
said  note  as  part  payment  for  her  Interest 
In  her  father's  estate.  This  plea  of  estoppel 
<  Is  therefore  without  merit 

[3]  III.  llils  brings  us  to  the  question  as 
to  whether  the  sherlfTs  deed  or  deeds  to 
plalntitTs  for  the  land  In  controversy  are 
void  or  voidable.  Defendants  contend  that 
the  return  of  the  sheriff  on  the  Jackson  coun- 
ty execution  under  which  said  land  was  sold 
to  plaintiffs  does  not  show  that  any  land 
was  seized  or  levied  upon.  In  the  reply 
brief  of  defendants  It  Is  said: 

"We  concede  that  an  abstract  of  levy  by  the 
aheriff  of  Pettis  county,  Mo.,  was  filed  for  rec- 
ord in  the  recorder's  office  in  Pettis  county 
prior  to  the  sheriff's  sale  and  sheriff's  deed." 

This  was  through  oversight  omitted  from 
the  abstract  Both  the  deeds  executed  to 
plaintiffs  for  the  land  in  controversy  under 
said  execution  sale  affirmatively  recite  all 
the  necessary  facts  In  resi)ect  to  the  levy,  as 
well  as  all  other  matters,  and  were  read  In 
evidence  without  objection.  Under  the  for- 
mer rulings  of  this  court  the  above  con- 
tention Is  not  well  founded.  Simmons  v. 
Xffolter  and  Cowan,  254  Mo.  loe.  dt  173, 
174,  162  S.  W.  168;  Bray  v.  Marshall,  75 
Mo.  loc.  dt  320 ;  Buchanan  t.  Tracy  et  al., 
45  Mo.  loc.  clt  438,  439. 

IV.  Defendants  insist  that  because  the  cir- 
cuit court  of  Jac&son  county  found  that  Mr. 
Wade  was  an  Innocent  purchaser  for  value 
of  the  two  Kansas  City  lots,  and  purchased 
the  same  from  his  wife  without  notice  that 
the  purchase  money  was  unpaid,  the  fore- 
going was  res  adjudlcata  in  respect  to  the 
purchase  of  the  land  in  question,  as  they 
claim  the  purchase  of  the  two  lots  and  real 
estate  In  controversy*  was  a  single  transac- 
tion. When  Mrs.  Wade  bought  the  lots  In 
January,  1005,  and  conveyed  the  same 
through  Mrs.  Randall  to  her  husband  In 
June,  1905,  D.  W.  Hainline  was  still  alive, 
and  did  not  die  until  May  8,  1907.  Mrs. 
Wade  had  no  Interest  In  her  father's  estate 
to  sell  In  1905.  We  are  further  satisfied 
from  the  evidence  that  these  were  separate 
and  distinct  deals,  both  of  which  were  man- 
aged by  H.  E.  Wade.  lie  got  possession  of 
the  lots,  and  beat  the  plaintiffs  out  of  their 
vendor's  lien,  and  attempted  to  talce  over 
his  wife's  interest  in  the  Pettis  county  land 
to  defeat  the  plaintiffs  in  the  collection  of 
their  demand  should  Judgment  go  in  their 
favor.  This  contention  Is  likewise  without 
merit 

[4]  V.  Defendants  in  their  brief  assert 
that: 

"In  a  case  of  this  kind,  the  plaintiffs  must 
recover  the  land  or  nothing.  They  cannot  re- 
cover on  their  Jackson  county  judgment  in  this 
form  of  action,  and  have  it  declared  a  lien  on 
the  land." 

On  tl<e  other  band,  the  plaintiffs  claim 
they  are  entitled  to  the  land  In  controversy, 
because  the  proceedings  which  they  Inaugn- 
rated.  In  uncovering  tiUe  frand  of  defendants, 


and  asking  to  have  them  divested  at  ttie  title 
to  said  land,  and  the  same  vested  in  the 
plaintiffs,  are  In  full  accord  with  the  former 
rules  of  procedure  In  this  state. 

The  statutes  heretofore  quoted  In  respect 
to  fraudulent  conveyances  have  been  in  ex- 
istence in  this  state  for  more  than  70  years. 
During  that  period,  commencing  with  1856^ 
numerous  cases  have  come  to  this  court  in 
which  the  Judgment  creditor  pursued  tbe 
same  course  as  did  the  plaintiffs  in  this  ac- 
tion. That  Is  to  say,  he  obtained  his  Judg- 
ment, sued  out  execution,  levied  on  the  debt- 
or's property,  sold  the  same,  bought  It  In  for 
a  small  sum,  and  then  brought  suit  In  equity 
to  set  aside  the  fraudulent  conveyances,  and. 
to  divest  the  fraudulent  grantee  of  the  title, 
etc  While  this  method  of  procedure  waa 
sometimes  criticized  by  this  court  as  being 
harsh  and  unfair  to  the  debtor,  its  legality 
has  been  recogidzed  up  to  the  most  recent 
utterances  of  this  coiut,  and  yet  the  Legisla- 
ture permitted  the  above  statutes,  thus  con- 
strued, to  remain  In  full  force  and  effect  dar- 
ing all  that  period,  without  undertaking  to 
modify  the  same  <»  to  regulate  the  proceed- 
ings thereunder  for  the  benefit  of  fraudulent 
grantors.  If  the  statutes  and  proceedings 
thereunder  operate  to  the  disadvantage  of 
fraudulent  grantors,  and  a  change  In  this  re- 
spect is  desired,  rell^  must  come  through 
the  General  Assembly,  and  not  by  Judicial 
construction.  Among  the  many  cases  In  this 
court  sustaining  the  course  pursued  by  plain- 
tiffs here  may  be  mentioned  the  following: 
Eddy  T.  Baldwin,  23  Mo.  588;  BanUn  t. 
Harper,  2S  Mo.  579;  Dunnica  v.  Coy,  24  Mo. 
167,  69  Am.  Dec.  420 ;  Bobb  T.  Woodward  et 
al.,  50  Mo.  95 ;  Lionberger  t.  Baker,  88  Mo. 
447;  Rinehart  v.  Long,  95  Mo.  396,  8  S.  W. 
559;  Slattery  v.  Jones,  96  Mo.  216,  8  S.  W. 
554,  9  Am.  St  Rep.  344 ;  Eneberg  ▼.  Carter 
et  al.,  98  Mo.  647,  12  S.  W.  522,  14  Am.  St 
Rep.  664 ;  Garrett  v.  Wagner  et  al.,  125  Mo. 
450,  28  S.  W.  762;  Hnlstead  v.  MusUon.  166 
Mo.  488,  66  S.  W.  258 ;  Bradshaw  v.  Halpin 
et  al.,  180  Mo.  666,  79  S.  W.  685.  In  1872,  in 
the  case  of  Bobb  v.  Woodward,  supra.  Judge 
Bliss,  In  discu.ssing  the  questions  under  con- 
sideration (50  Mo.  on  pages  101, 102),  said: 

"There  is  little  doubt  that  the  interest  of  both 
debtors  and  creditors  would  be  l>etter  subserved 
if.  In  all  these  resulting  trusts,  the  creditor  were 
required  to  ascertain  by  judicial  deciaioii  the 
actual  interest  of  tbe  debtee  in  the  property 
before  offering  it  for  sale.  The  charge  of  fra-id 
presupposes  a  doubt  whether  any  audi  trust  ox- 
ists;  and  if  the  property  Is  sold  before  the 
doubt  is  solved,  it  neceasarily  follows  that  the 
purchase  is  subject  to  all  the  uncertainty  of  a 
gambling  adventure.  All  our  ol>8ervation  shows 
that  euch  interests  are  bid  off  at  a  nominal  sum, 
and  while  the  debtor  Is  stripped,  the  creditor  re- 
ceives nottung.  Yet,  as  the  law  exists,  the  credi- 
tor may  at  once  proceed  to  sell  the  debtor's  in- 
terest, leaving  it  to  the  purchaser  to  ascertain 
as  he  may  what  that  interest  is;  or  he  may  first, 
by  a  proceeding  in  equity,  aacertain  tlie  exist- 
ence or  extent  of  the  interest,  and  sell  it  whea 
BO  ascertained.  That  the  latter  is  the  better 
course  is  no  reason,  however,  why  the  Cormer 
may  not  be  pursued." 
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In  1886  Judge  Black,  In  lioaberger  y.  Bak- 
er et  al.,  88  Mo.  loc.  dt  466,  466,  Bald: 

"Where  a  debtor  conveys  his  land  in  fraud  of 
creditors,  the  creditor  may  institute  hia  suit  to 
set  aside  the  fraudulent  deed  and  subject 
the  land  ,to  the  payment  of  the  debt  by  thus  first 
ascertaining  the  interest  of  the  debtor  therein, 
or  he  may  sell  the  land  under  execution  before 
the  ascertainment  of  the  debtor's  interest,  and 
then  set  aside  the  fraudulent  deed.  The  pur- 
chaser at  the  execution  sale  will  occupy  the 
same  position  as  if  he  were  the  creditor.  It 
J0  to  be  regretted  that  the  former  course  is  not 
more  frequently  pursued,  and  thereby  avoid 
the  sacrifice  of  property  and  speculation  attend- 
ing such  execution  sales,  of  which  this  case  is 
no  exception;  but  the  right  of  the  creditor  to 
pursue  either  course  is  well  established  in  this 
state.  Bobb  v.  Woodward,  50  Mo.  95 ;  Hyland 
v.  Callison,  64  Mo.  513;  ZoU  t.  Soper,  75  Mo. 
460." 

In  Welch  r.  Mann,  193  Mo.  loa  cit.  820,  92 
S.  W.  98,  where  It  was  not  necessary  to  a 
decision  of  the  case.  It  was  said  the  jadgment 
creditor  had  the  legal  right  to  pursne  the 
course  which  plaintiffs  did  here.  The  author 
of  the  opinion,  howeyer,  yentured  to  recom- 
mend the  modern  practice,  under  which  the 
creditor  should  first  go  into  a  court  of  equity 
and  establish  the  fraud  before  levying  \ipon 
and  selling  the  fraudulent  grantor's  property. 
This  opinion  was  promulgated  in  1905,  and 
still  the  Legislature  saw  fit  to  let  the  statute 
remain  as  it  is.  In  Spindle  y.  Hyde,  247  Mo. 
loc.  cit  52,  53,  152  S.  W.  19,  Judge  Lamm 
again  criticized  the  course  pursued  by  plain- 
tiffs here,  but  in  express  terms  recognized 
their  right  to  maintain  this  kind  of  an  ac- 
tion. In  the  recent  case  of  Barrett  v.  XV>ote, 
187  S.  W.  loc.  cit.  71,  where  plaintiff  resorted 
to  equity  first,  we  said: 

"The  plaintiff  did  not  levy  upon  and  buy  in 
said  land,  as  he  could  have  done,  but  is  pursuing 
the  course,  commended  by  this  court,  of  having 
the  land  in  the  hands  of  the  son  subjected  to 
the  payment  of  bis  demand." 

Since  1856  up  to  the  present  time  we  have 
recognized  the  right  of  a  Judgment  creditor 
to  proceed  as  plaintiffs  have  done  in  this 
case,  with  a  single  exception.  In  Woodard 
V.  Mastin  et  al.,  106  Mo.  loc.  dt  361,  17  S. 
W.  318,  Judge  Thomas  in  his  opinion  con- 
ceded the  law  of  this  state  to  be  as  plaintiffs 
herein  claim,  and  said  by  way  of  citation 
that: 

"Inadequacy  of  consideration  is  no  defense  to 
a  title  obtained  by  plaintiff  at  a  sheriffs  sale, 
where  this  result  was  due  to  the  efforts  of  the 
defendants  to  place  their  property  beyond  the 
reach  of  their  creditors." 

After  thus  stating  the  law,  he  proceeded 
upon  pages  361,  362,  of  106  Mo.,  on  page  318 
of  17  S.  W.,  as  follows: 

"^us  far  we  have  had  but  little  trouble  in 
teaching  conclusions,  but  the  contemplation  of 
the  results  to  flow  from  a  decree  granting  plain- 

.  ."ll-™,?  '*^**  ^*  ^^^^^  K"*"  "»  pause.  The 
plaintiff  bought  the  land  at  a  public  sale  for 
«50,  but  we  do  not  lose  sight  of  the  fact  that 
if  he  fails  in  this  case,  he  loses  all  his  debt 
whidi  now  amounts  to  about  $2,500.  He  is  en- 
titled to  some  relief,  but  what,  is  the  question. 
If  we  order  the  circuit  court  to  set  aside  the 
fraudulent  deeds,  vest  the  title  to 'the  property 
in  pialntiiE  and  order  an  account  taken  of  the 
rents  and  profiU  of  the  land  since  1884,  now 
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seven  years,  plaintiff  would  protrably  get  mote 
than  twenty  times  his  debt  costs  and  expenses 
of  this  litigation.  While  the  bill  in  this  case 
seeks  to  set  aside  deeds  and  vest  the  title  in 
plaintiff,  we  have  coihe  to  the  conclusion  that 
we  are  not  bound  to  grant  relief  in  the  exact 
form  in  which  it  is  sought,  but  that  we  can  fix 
conditions  upon  which  we  grant  rdief  conform- 
able to  the  facts  alleged  and  proved." 

The  judgment  as  modified  reads  as  fol- 
lows: 

"On  plaintiff's  motion,  the  judgment  in  this 
case  is  modified  so  as  to  direct  the  circuit  court 
to  take  an  account  of  the  amount  due  plaintiff 
on  his  judgment,  together  with  the  costs  of  the 
original  suit  and  this  suit,  including  the  costs 
of  the  sheriff's  sale,  to  plaintiff,  and  also  the 
amount  of  expenses  to  which  plaintiff  has  been 
put  in  this  case,  indnding  a  reasonable  attor- 
ney's fee  and  fees  for  printing  the  record,  ab- 
stract and  brief  for  this  court,  and  for  necessary 
time  lost  and  traveling  expenses  in  preparing 
for  and  attending  the  trial,  declare  the  total 
sum  thus  found  a  lien  on  the  real  estate  in  dis- 
pute, and  order  its  sale  for  the  payment  of  the 
same.    All  concur." 

When  It  is  remembered  that  the  credltw 
frequently  has  but  little  left  after  paying  his 
counsel  and  other  expenses,  where  he  seeks 
to  charge  the  property  ef  the  fraudulent 
grantor  with  the  payment  of  his  debt,  the 
above  Judgment  seems  plausible  if  the  court 
had  the  legal  right  to  enter  it,  as  it  made 
the  creditor  whole,  but  the  same  diyision  of 
this  court  in  the  later  case  of  Garrett  v. 
Wagner,  126  Mo.  463,  464,  28  S.  W.  762, 
speaking  through  Judge  Sherwood,  in  terms 
oyerruled  the  aboye  case,  and  so  f{ir  as  we 
are  advised,  no  other  court  except  the  one 
from  which  tltis  appeal  was  taken,  has  at- 
tenipte<>  to  follow  the  above  ruling  in  Wood- 
ard y.  Mastin,  supra.  Upon  a  full  C(m8idwa- 
tion  of  this  question,  we  are  of  the  opinion 
that  the  course  pursued  by  plaintiffs  in  this 
case  is  Justified  under  our  statute  and  the 
former  rulings  of  this  court  '  Unless  the 
sherifTs  deed  to  plaintiffs  for  the  land  in 
controyersy  should  be  set  aside  and  canceled 
upon  some  equitable  ground  not  yet  stated, 
the  plaintiffs  are  entitled  to  a  decree  divest- 
ing defendants  of  the  tttle  to  said  land,  vest- 
ing the  same  in  plaintiffs,  and  declaring  the 
latter  to  be  the  legal  owners  thereof. 

VI.  The  defendants  are  asserting  in  this 
court  that  plaintiffs  are  entitled  to  the  land 
in  controversy  or  nothing.  They  appealed 
from  a  Judgment  giving  the  plaintiffs  a  lien 
on  the  land  for  their  debt  and  costs.  The 
plaintiffs  are  here  Insisting  that  on  account 
of  defendants'  fraud,  they  are  entitled  to 
said  land  and  ask  a  decree  accordingly. 
They  appealed  from  a  Judgment  giving  them 
a  lien  .on  the  land  for  their  debt  and  costs. 
The  only  additional  ground  urged  by  defend- 
ants for  sustaining  their  contention,  and  de- 
ciding the  case  adversely  to  plaintiffs,  la 
based  upon  the  fact  that  property  worth  $5,- 
000  was  sold  and  bought  In  by  them  for  $100. 
We  have  found  that  defendants  fraudu- 
lently attempted  to  place  their  property  be- 
yond the  reach  of  their  creditors.    We  learn 
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from  the  record  that  their  counsel  at  the 
sale  under  execution  announced  to  those 
present  that  H.  E.  Wade  owned  the  proper- 
ty In  controrersy,  and  that  whoever  pur- 
chased the  same  would  buy  It  subject  to  his 
claim.  They  stand  before  us  on  the  cold 
proposition  that  they  were  guilty  of  no  fraud, 
and  that  plalutlfts  are  not  entitled  to  recov- 
er. Having  failed  in  their  defense,  on  the 
merits  of  the  controversy,  they  have  no 
standing  In  a  court  of  equity.  The  plaiutiOCs 
have  pursued  the  remedy  left  open  to  them 
under  the  laws  of  this  state  successfully,  and 
are  entitled  to  a  decree,  vesting  In  them  the 
title  to  the  land  in  UtigaUon. 

Judge  Leonard,  in  Rankin  ▼.  Harper,  23 
Mo.  loc.  clt.  686,  587,  said: 

"It  ill  becomes  the  parties  to  the  fraud,  after 
they  have  been  detected  and  foiled  in  their  at- 
tempt, to  complain  of  the  sacrilice  of  property 
incident  to  such  sales.  These  gacrificee  are  per- 
haps fully  compensated  for  by  their  practical 
teachings  that,  after  ali,  'honesty  is  the  best 
poUcy.' " 

In  Rinebart  v.  Long,  95  Mo.  loc.  cit.  401,  8 
S.  W.  661,  Judge  Black,  in  discussing  ttUs 
question  in  a  case  where  fraud  was  shown 
and  notice  given  at  the  sale  that  the  debtor 
had  no  title  to  the  property,  said: 

"Inadequacy  of  consideration  is  no  defense  to 
this  action,  under  such  drcumetances." 

The  case  of  Bradshaw  v.  Halpin,  180  Mo. 
loc  dt  672,  79  S.  W.  685,  was  a  proceeding 
similar  to  the  one  at  bar.  The  debtor  was 
found  guilty  of  fraud.  His  property,  worth 
$1,250,  was  sold  under  execution,  and  the 
purchaser  bought  the  same  for  $50.  The  lat- 
ter sued  in  equity  to  set  aside  the*  fraudu- 
lent conveyances.  Defendants  insisted  tliat 
the  bill  should  be  dismissed  because  of  the 
inadequacy  of  the  consideratioii.  In  the  case 
before  us  the  Wades  acquired  plaintills'  two 
lots  without  paying  for  them.  They  have 
been  endeavoring  to  defeat  plaintitts  tn  the 
collection  of  their  Judgment  ever  since  Its 
rendition.  They  are  in  no  position,  after  the 
fraud  attempted  to  be  perpetrated  on  plain- 
tiffs, and  after  announcing  at  the  sale  that 
the  purchaser  would   acquire   no   title,   to 


urge  at  our  bands  tliat  the  sale  should  be 
set  aside  for  inadequacy  of  consideration. 

VII.  Upon  B  full  condderation  of  the 
whole  case,  we  are  of  the  opinion  that  plain- 
tiffs should  be  decreed  to  be  the  owners  of 
the  land  in  controversy. 

We  accordingly  reverse  and  remand  the 
cause  to  the  circuit  court  of  Pettis  county, 
Mo.,  with  directions  to  set  aside  and  cancel 
the  decree  heretofore  entered  in  this  cause, 
to  enter  a  new  decree  finding  the  Issues  in 
favor  of  plaintiffs,  setting  aside  as  fraudu- 
lent the  conveyances  of  the  real  estate  in 
controversy  from  Wade  and  wife  to  Under- 
wood, from  the  latter  to  H.  E.  Wade,  fron 
the  latter  and  wife  to  Foster,  and  the  deed 
of  trust  from  Foster  to  defendant  Bamett 
Also  In  said  decree  to  divest  said  defendants 
and  each  of  them  of  all  right,  title,  and  in- 
terest in  said  real  estate,  and  to  vest  the 
title  to  same  in  the  plaintiffs,  also  to  decree 
the  legal  title  to  said  land  to  be  in  plaintiffs, 
to  enter  in  their  behalf  a  Judgment  for  the 
costs  of  this  suit,  and  to  grant  said  plam- 
tlffs  any  other  relief  which  may  be  necessary 
to  carry  Into  effect  this  decree,  not  incon- 
sistent with  the  views  herein  expressed. 

BROWN,  C.  I  concur  in  the  result  at 
which  my  Brother  Commissioner  has  arrived 
in  the  foregoing  opinion.  I  do  not,  however, 
understand  it  to  hold  that  in  cases  in  wbidi 
the  judgment  creditor  has  become  the  pur- 
chaser of  lands  alleged  to  have  been  fraudu- 
lently conveyed  by  his  debtor,  and  seeks  in 
a  court  of  equity  a  decree  on  that  ground  in 
aid  of  bis  legal  title  under  the  statute  relat- 
ing to  fraudulent  Cbuveyances,  the  court 
may  not  impose  such  conditions  as  are  fair 
dnd  equitable  in  the  particular  case  and  ful- 
ly accomplish  the  object  of  the  L^islature. 

PEai  CURIAM.  The  foregoing  c^inion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of 
the  court  In  banc.  All  concur  except  BOND 
and  FARIS,  JJ.,  who  dissent.  BOND,  J.,  is  of 
opinion  the  Judgment  of  the  lower  court 
should  be  aflSrmed. 
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BOLIN  V.  TYROL  INV.  CO.    (No.  18430.) 

(Supreme  Court  of  Missouri.    la  Banc. 
Feb.  2,  1918.) 

1.  COVEKANTS    lSS»61(2)— 9E8IVICTIOMS   AS   TO 
BUILDINOS   OH   TiA>4DB. 

Heatrictive  covenants  in  a  deed  of  convey- 
ance, as  to  character  of  buildings  that  may  be 
erected  on  the  lands,  are  in  the  nature  of  ease- 
ments reserved  by  the  grantor  and  appurtenant 
to  his  other  lauds. 

2.  CovBMANTB    «=351(2)  —  Restrictions    ir 
Debooation    of    Fee  —  Construction  — 

"CtEABLT   BXPBESSED." 

RestrictiTe  covenants  as  to  tUe  character  of 
structures  that  may  be  erected  on  the  land,  be- 
ing in  derogation  of  the  fee,  will  not  be  extend- 
ed by  implication  to  include  anything  not  clear- 
ly expressed;  that  is,  if  reasonable  and  sob- 
stanbal  doubt  arises,  it  must  be  resolved  against 
the  grantor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Clearly  Expressed.) 

3.  Covenants  «=»103(2)— Building  Bestbic- 
TioNs—CoNSTBxrcTioN— "Houses.  " 

An  apartment  house  containing  six  duelling 
apartments  ia  a  house  within  the  meaning  of 
the  term  as  used  in  a  restriction  covenant,  pro- 
viding that  not  more  than  one  such  dwelling 
"Tiouse"  shall  be  erected  on  each  60  "feet  front 
of  said  lot,"  and  is  not  six  houses. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Plirases,  First  and  Second  Series,  House.] 

6r«Tee,  C.  J.,  and  Walker  and  Blair,  JJ.,  dio- 
aenting. 

Appeal  from  St  Lonls  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Suit  by  Minnie  T.  Bolln  against  the  Tyrol 
Investment  Company.  From  a  decree  dis- 
missing the  suit  and  the  overruling  of  mo- 
tion for  new  trial,  plaintiff  appealed.  Certi- 
fied from  the  St  Louis  Court  of  Api^als, 
where  the  decree  was  reversed  and  cause 
remanded  (178  Mo.  App.  1,  ISO  S.  W.  588). 
Judgment  of  the  trial  court  aflirmed. 

This  suit  was  brought  to  the  June  term, 
1910,  of  the  circuit  court  for  the  city  of  St 
LouIb  for  the  purpose  of  obtaining  an  in- 
junction restraining  the  defendant  from  erect- 
ing an  apartment  house  on  lot  15  in  block 
3810  of  Chamberlain  Park,  a  subdivision  of 
the  city  of  St  Louis.  The  lot  is  on  the  south- 
west corner  of  Etzel  and  Belt  avenues,  on 
each  of  which  is  a  frontage  of  about  200  feet 
The  house  which  defendant  proposed  to  build 
is  a  handsome  structure  to  cost  between  $25,- 
000  and  $30,000.  It  is  to  be  three  stories 
in  height,  with  a  single  entrance  in  the 
middle  of  the  front  elevation,  opening  into 
a  common  hall,  from  which  access  is  had  to 
each  suite  or  apartment,  of  which  there  are 
three  on  each  side,  each  occupying  the  entire 
floor  on  that  aide.  There  are  no  porches  or 
other  stmctures  on  the  outside  indicating  the 
different  apartments.  In  short,  the  words 
"apartment  house"  used  in  the  petition  prop- 
etiy  describe  it 

One  -Chamberlain,  being  the  owner  of  the 
land  in  1887,  laid  out  the  subdivision  by  stat- 
utory plat.    The  Western  Realty  Company, 


having  acquired  It,  conveyed  tdodc  8810  to 
John  Jackson  by  deed  dated  October  5,  1887, 
In  which  it  was  expressly  provided  that  nei- 
ther the  said  grantee,  nor  any  one  claiming 
by,  through,  or  under  hlra,  prior  to  the  31st 
day  of  December,  1020: 

"1.  Shall  construct  or  allow  to  be  constructed 
in  the  premises  above  described  any  dwelling 
house  less  than  two  stories  in  height 

"2.  Shall  construct  or  allow  to  be  constructed 
more  than  one  such  dwelling  on  each  fifty  feet 
front  of  said  lot. 

"3.  Shall  construct  or  allow  to  be  constructed 
thereon  any  dwelling  to  cost  less  than  four 
thousand  dollars  in  cash,  nor  locate  or  erect 
such  dwelling  nearer  than  thirty  feet  to  the 
line  of  the  street  on  which  such  dwelling  fronts. 

"4.  Shall  construct  or  allow  to  be  construct- 
ed any  stable,  shed  or  outhouse  nearer  to  any 
public  driveway  than  one  hundred  feet. 

"5.  Shall  construct  or  allow  to  be  constructed 
or  erected  or  to  exist  any  nuisance  or  any  liv- 
ery stable  or  manufacturing  establishment  of 
any  kind  on  said  premises. 

"6.  Shan  construct  or  allow  to  be  constructed, 
used  or  occupied  any  grocery  store,  barroom  or 
business  place  for  the  bargain  and  sale  of  any 
kind  of  merchandise  <»  said  premises.  To  have 
and  to  hold  the  premises  hereby  conveyed,  sub- 
ject to  the  exceptions,  reservations,  conditions 
and  reversions  aJEoresaid." 

Both  plaintiff  and  defendant  claim  by 
mesne  conveyances  through  Jackson. 

Frumberg  &  Russell,  of  St  Louis,  for  ap- 
pellant Ephrim  Caplan  and  Rassieur,  Kam- 
merer  &  Rassieur,  all  of  St  Louis,  for  re- 
spondent 

BROWN,  C.  (after  stating  the  facts  as 
above).  [1,2]  The  sole  question  presented  by 
the  parties  In  this  court  Is  whether  the  erec- 
tion of  the  building  described  would  be  a 
violation  of  any  of  the  restrictive  covenants 
of  the  deed.  Covenants  of  this  character  ex- 
pressed in  deeds  of  conveyance  of  lands  are 
In  the  nature  of  easements  reserved  by  the 
grantor  in  the  lands  conveyed,  appurtenant 
to  his  other  lands.  Improvement  Co.  v.  Tow- 
er's Bx'r,  158  Mo.  282,  58  S.  W.  238 ;  King  v. 
Trust  Co.,  226  Mo.  351,  126  S.  W.  415.  In 
these  cases  we  called  it  "an  easement  run- 
ning with  the  land."  It  is,  as  such,  an  In- 
cumbrance consistent  with  the  passing  of 
the  fee  by  the  conveyance  in  which  it  is  re- 
served. The  curious  wUl  find  this  subject 
interestingly  discussed,  with  reference  to 
many  authorities  with  whlcli^  it  is  unneces- 
sary to  incumber  this  record,  in  sections  4 
and  5  of  Berry's  "Restrictions  on  the  Use  of 
Real  Property."  It  is  useless  to  waste  words 
in  demonstrating  that  such  easements  are 
usually  reserved  by  the  grantor  in  the  hope 
that  they  wUl  prove  valuable  to  him  in  the 
disposition  of  his  land.  Being  in  deroga- 
tion of  the  fee  conveyed  by  the  deed,  such 
covenants  will  not  be  extended  by  implica- 
tion to  include  anything  not  clearly  express- 
ed in  them.  Zlnn  v.  Sidler,  268  Mo.  6S0,  187 
S.  W.  1172,  L.  B.  A-  1917A,  455;  Kitchen  v. 
Hawley,  150  Mo.  App.  497,  131  S.  W.  142; 
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Hutchinson  v.  Ulrich,  145  111.  336,  34  N.  B. 
556,  21  L.  K.  A.  391;  Hartman  v.  Wells,  257 
111.  167,  172,  100  N.  E.  500,  Ann.  Cas.  1914A, 
901;  Hamnett  v.  Born,  247  Pa.  418,  93  Atl. 
506 ;  Johnson  v.  Jones,  244  Pa.  386, 90  Atl.  649, 
52  L.  R.  A.  (N.  S.)  325.  The  words  "clearly 
expressed,"  as  used  by  this  and  other  courts, 
have  no  signiflcance,  unless  they  mean  that 
If  a  reasonable  and  substantial  doubt  Is  rais- 
ed by  the  words  employed  In  the  covenant. 
It  must  be  resolved  against  the  grantor. 
Stone  V.  PlUsbury,  167  Mass.  332,  45  N.  B. 
768,  and  cases  cited;  Johnson  v.  Jones,  su- 
pra; Grooms  v.  Morrison,  249  Mo.  544,  155 
S.  W.  430;  Llnvllle  v.  Greer,  165  Mo.  380,  65 
S.  W.  579.  It  Is  only  by  such  construction 
that  such  titles  can  be  made  certain,  so  that 
the  use  of  lands  conveyed  in  fee  shall  not 
depend  upon  the  diverse  opinions  of  Judges 
as  to  the  minds  of  the  parties  to  the 'grant, 
but  restrictions  thereon  shall  appear  plain- 
ly written  in  the  grant 

This  subdivision  was  platted  in  May,  1887. 
On  October  5, 1887,  the  Western  Realty  Com- 
pany had  acquired  It,  and  on  that  date  con- 
veyed block  3810  to  John  Jackson,  with  the 
restrictions  we  have  quoted.  Tills  wais  an 
Important  transaction,  involving,  according 
to  the  evidence,  between  2,000  and  3,000  feet 
of  the  frontage  of  the  subdivision  on  Bart- 
mer  and  Etzel  avenues.  These  restrictions 
were  evolved  from  the  desire  of  the  Realty 
Company  to  sell  and  of  Jackson  to  buy.  The 
company  was,  so  to  speak,  walking  on  the 
top  rail  of  the  fence  which  divided  r*oflt 
from  loss — ^tbe  hoped  for  advantage  to  his 
other  lands  from  the  restrictions  he  might 
impose,  and  the  loss  of  the  bargain  he  was 
making — with  only  his  pen  for  a  balance,  and 
it  behooved  hlra  to  use  it  carefully  to  save 
himself  from  falling  on  the  wrong  side.  Mr. 
Jackson's  Interest  did  not  lie  with  his,  for 
restrictions  would  do  him  no  good.  He  could 
create  them  by  his  own  deeds  should  he  so 
desire.  The  result  was  that  the  Realty  Com- 
pany, if  It  ever  had  the  idea  of  making  block 
.WIO  an  exclusive  residence  district,  as  charg- 
ed in  the  petition  and  argued  at  bar,  abandon- 
ed it,  and  placed  In  the  deed  nothing  which 
could,  by  any  logical  stretch  of  the  imagina- 
tion be  construed  Into  such  a  restriction.  On 
the  contrary  he  proceeded.  In  express  terms, 
to  mnmerate  other  structures  which  he  de- 
sired to  exclude.  These  were  livery  stables, 
manufacturing  establishments,  grocery  stores, 
barrooms,  and  business  places  for  tite  bar- 
gain and  sale  of  merchandise.  By  the  opera- 
tion of  the  good  old  maxim,  "Expressio  uni- 
ns  est  exclnslo  alterius,"  be  excluded  all 
other  structures  than  those  mentioned  from 
the  category  of  his  restrictive  easements. 
Purchasers  under  that  deed  mi^t  erect  of- 
fice buildings,  hospitals,  hotels,  boarding 
houses,  churches,  homes  for  the  aged  and 
for  abandoned  infants,  and  many  other  struc- 
tures intended  to  be  used  for  purposes  of 
business  or  charity  not  included  in  his  list 


Apartment  houses  are  not  referred  to  unless 
they  come  within  the  description  "dwelling 
house."  We  gather  from  the  instrument 
that  all  these  matters  were  in  the  minds  of 
the  parties  when  the  Jackson  deed  was  made^ 
and  that  the  extent,  to  which  the  new  enter- 
prise was  to  1)6  Incumbered  with  these  re- 
strictions was  discussed  and  determined. 
The  argument  of  the  appellant  In  this  case 
seems  to  be  founded,  to  a  great  extent,  upon 
the  ideal  wliich  it  is  assumed  the  founder  of 
Chamberlain  Park  and  the  Western  Realty 
Company  had  in  mind  when  he  conceived  the 
enterprise  and  not  upon  the  shattered  frag- 
ments which  survived  this  sale.  With  the 
first  we  have  nothing  to  do.  We  are  only 
concerned  with  the  last. 

[S]  The  first  restrictive  clause  in  the  deed 
refers  to  the  construction  of  any  "dwelling 
house"  on  the  premises  described  less  than 
two  stories  In  height  With  this  clause  we 
have  nothing  to  do  except  to  use  the  word 
"house"  therein  contained  in  explanation  of 
the  meaning  of  the  adjective  "sndU"  In  the 
second  clause,  which  shows  that  It  refers  to 
the  word  house  as  already  used,  so  that  the 
clause  reads  in  effect,  "shall  construct  or  al- 
low to  be  constructed  more  than  one  such 
dwelling  house  on  each  fifty  front  of  said 
lot."  This  is  the  clause  upon  which  the  ap- 
pellant depends  to  maintain  her  suit  If  it 
Is  not  a  dwelling  house  there  is  no  restric- 
tion ;  If  It  is  a  dwelling  house  it  Is  expressly 
permitted ;  only  on  the  theory  that  It  is  stx 
dwelling  houses  can  she  maintain  her  suit. 

The  building,  according  to  the  testimony, 
la  handsome  and  expensive,  each  apartment  of 
the  six  which  it  contains  costing  more  than 
the  $4,000  specified  as  the  mlnininm  cost  of 
an  entire  house.  That  it  conforms  to  the  build- 
ing line  established  is  admitted.  The  only 
contention  upon  which  appellant  rests  her 
case  is  that  each  apartment  In  this  house  is 
a  "house"  within  the  meaning  of  the  second 
clause  of  the  restrictions.  This  Implies  the 
absurdity  that  one  house,  If  It  be  an  apart- 
ment house,  is  six  houses,  and  does  mortal 
violence  to  the  dictionary  definition  of  the 
word  in  which  all  the  lexicographers  of  our 
language  seem  to  agree,  so  that  we  will  quote 
from  the  International,  which  is,  we  believe, 
authority.  'So  far  as  it  defines  "house"  as  a 
structure  It  Is  as  follows: 

"A  structure  Intended  or  used  for  human  hab- 
itation ;  esp.,  a  human  habitation  which  is  fixed 
in  place  and  is  intended  for  the  private  occupa- 
tion of  a  family  or  families." 

This  definition  Is  suiqiwrted  by  many  judi- 
cial authorities,  some  of  wnich  refer  to  the 
very  question  before  us.  Among  the  latter 
are  the  following:  Reformed  Churdi  v. 
Building  Company,  214  N.  Y.  268,  108  N.  Ht 
444 ;  Hamnett  v.  Bom,  supra ;  Bates  v.  Lo- 
geling,  137  App.  Div.  578,  122  N.  Y.  SuppL 
251 ;  Johnson  v.  Jones,  supra ;  AmoCT  v.  'Wil- 
liams, 94  Ohio  St  145,  118  N.  E.  661 ;  Hutdti- 
Inson  V.  XJlrlcfa,  supra;  St<«e  v.  Ptllsbury, 
supra. 
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The  appellant  cites  us  to  Sanders  t.  Dixon, 
114  Mo.  App.  229,  88  S.  W.  577,  and  Thomp- 
son r.  Langan,  172  Mo.  App.  64,  154  S.  W. 
808,  as  sustaining  her  contention,  as  well  as 
to  this  case,  which  Is  reported  in  178  Mo. 
App.  at  page  1,  100  S.  W.  588,  164  S.  W. 
259,  and  certified  to  this  court  on  the  ground 
of  conflict  with  the  decisions  ot  this  court  in 
Grooms  v.  Morrison,  supra,  and  LinviUe  t. 
Greer,  supra.  In  the  Sanders  Case  the  mean- 
Ing  of  the  word  "bouse"  was  not  involved, 
nor  used  In  the  covenants.  So  far  as  either 
of  those  cases  conflict  with  the  conclusion  at 
which  we  have  arrived,  we  do  not  follow 
them.  Nor  do  we  Incline  to  the  doctrine  of 
the  Michigan  Supreme  Court  as  expressed  In 
the  cases  cited  by  appellant,  beginning  with 
and  following  Harris  v.  Roraback,  137  Mich. 
292,  100  N.  W.  391,  109  Am.  St  Rep.  681. 
We  consider  them,  in  their  application  to 
the  deed  before  us  as  clearly  against  the 
great  weight  of  authority  In  other  states,  as 
expressed  in  cases  we  have  already  dted,  in 
which  precisely  the  same  question  now  be- 
fore OS  was  in  issne  and  decided.  We  will 
not  refrajln,  however,  from  referring  to  the 
exact  quetitlon  decided  in  some  of  these  cases. 
In  Schadt  v.  Brill,  173  Mich.  647,  139  N.  W. 
878,  45  L.  R.  A.  (N.  S.)  726,  the  restriction 
prohibited  the  construction  of  a  "store,  fac- 
tory or  building,  other  than  a  dwelling 
bouse"  upon  the  premises,  and  that  the  prem- 
ises should  be  used  for  residence  purposes 
only.  The  court  held  that  a  double  house  or 
flat  was  not  a  dwelling  house  within  the 
meaning  of  the  restriction.  In  that  respect 
U  is  an  authority  directly  in  respondent's  fa- 


vor. If  this  bnOdlng  is  not  six  dwelling 
houses  it  does  not  come  within  the  restric- 
tion. In  Bagnall  v.  7oung,  151  Mich.  69, 114 
N.  W.  674,  the  condition  in  the  deed  was 
"that  nothing  but  a  two-story  dwelling  house, 
costing  not  less  than  twenty-five  hundred  dol- 
lars, *  *  *  shall  be  erected  cm  said  lots." 
The  court  held  this  restriction  to  be  violated 
for  reasons  stated  in  Harris  v.  Roraback, 
supra,  by  the  erection  of  a  double  two-story 
bouse.  The  covenant  was  held  to  mean  that 
"no  bouse  except  one  planned  and  designed 
for  a  single  dwelling  should  be  erected."  In 
all  these  cases  the  covenant  or  condition  pro- 
hibited the  construction  on  the  land  of  any 
building  other  than  a  dwelling  bouse,  and 
the  court  held  that  a  double  house  or  flat 
did  not  come  within  that  description.  In 
the  case  before  us  all  other  structures  ex- 
cept the  few  especially  prohibited  are  clearly 
permissible 

In  this  comment  we  do  not  Intend  to  ex- 
press our  approval  of  the  doctrine  announced 
by  the  Michigan  court  In  these  cases,  but 
only  to  direct  attention  to  the  inapplicability 
of  its  reasoning  to  this  case. 

The  judgment  of  the  circuit  court  for  the 
city  of  St.  Louis  is  affirmed. 

PER  CURIAM.  The  foregohig  opimos  of 
BROWN,  C,  is  adopted  as  the  opLoion  of 
the  court  in  banc. 

BOND,  PARIS,  WOODSON,  and  WIL- 
LIAMS, JJ.,  concur.  GRAVES,  C.  J.,  and 
WALKER  and  BLAIR,  JJ.,  dissent 
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STATE  ex  rel.  DOUGLAS  v.  TUNE  et  al., 

Board  of  Complaint  of  St.  Louia. 

(No.  20094.) 

(Supreme  Court  of  Missouri.     In  Banc.     Feb. 
2,  1S18.) 

1.  Courts  €=3207(4)— Cottbt  of  Appeaia— Jo- 
BisDiOTiON — Man  damgs. 

Mandamus  to  compel  production  of  a  letter 
for  use  in  a  libel  suit  being  a  collateral  proceed- 
ing to  that  action,  amount  sued  for  does  not 
alKct  jurisdiction  of  the  Court  of  Appeals,  un- 
der Const,  art.  6,  §  12,  to  issue  the  writ 

2.  C!ouBis  «=»207(1)— SuPKBMB  CoDBX— Orig- 
inal Wbits. 

The  Supreme  Court  will  not  issue  an  orig- 
inal writ,  over  which  any  Court  of  Appeals  has 
Jurisdiction. 

Original  mandamus  proceeding  by  the 
State,  on  the  relation  of  Samuel  J.  Douglas, 
against  Louis  T.  Tune  and  others,  constitut- 
ing the  Board  of  Complaint  of  the  City  of  St 
Louis.    Proceeding  dismissed. 

See,  also,  191  S.  W.  10T8. 

Ckiunsel  for  relator  has  made  a  terse  and 
clear  statement  of  this  case  in  his  brief.  It 
reads  as  follows: 

"This  is  an  original  proceeding  by  mandamus 
to  compel  the  members  of  the  board  of  complaint 
in  the  city  of  St.  Louis  to  allow  the  relator, 
or  hia  agent  or  attorney,  to  inspect  and  make 
a  copy  of  the  letter  written  November  29,  1916, 
by  Lawrence  McDaniel  and  George  E.  Thomas, 
in  which  libelous  statements  were  made  against 
tiie  relator,  who  is  an  employ6  of  the  city  of  St 
Louis,  in  the  sewer  department. 

"The  board  of  complaint  was  created  by  the 
charter  of  the  city  of  St.  Louis,  and  by  that 
authority  it  receives  complaints  against  officers 
and  employes  of  the  city.  It  is  authorized  to 
examine  these  complaints  and  to  recommend  to 
the  proper  authorities  such  action  as  it  deems 
advisable. 

"The  relator,  being  informed  of  this  letter  and 
generally  as  to  its  contents,  demanded  that  tin- 
board  of  complaint  permit  him  to  inspect  it  and 
make  a  copy  of  it.  This  was  refused.  The  re- 
lator had  filed  a  suit  for  libel  against  the  writers 
of  the  letter.  He  gave  notice  to  take  deposi- 
tions, and  also  sued  out  a  subpoena  duces  tecum, 
directed  to  the  secretary  of  the  board,  which 
required  him  to  produce  the  letter  before  the 
commissioner.  This  subpoena  was  quashed  by 
the  circuit  court  on  motion  of  the  witness. 
Since  that  time  the  members  of  the  complaint 
board  have  refused  to  permit  the  relator  or  his 
attorney  to  examine  and  make  a  copy  of  said 
letter,  and  this  action  is  for  the  purpose  of 
compelling  them  to  do  so." 

Douglas  \V.  Robert,  of  St  Ixtuis,  for  rela- 
tor. Charles  H.  Danes  and  Everett  Paul 
GrlflSn,  both  of  St  Louis,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  I.  There  is  no  reason  disclosed 
in  this  record  why  this  proceeding  was  not 
bronght  in  the  St  Louis  Court  of  Appeals. 
That  court  has,  under  section  12  of  article  6 
of  the  Constitution,  the  same  authority  to  is.- 
sue  writs  of  mandamns  that  this  court  has 
under  section  3  of  the  same  article,  unless 
otherwise  limited  by  other  provisions  of  the 
Constitution.    That  there  is  no  such  limita- 


tion in  this  case  there  can  be  no  question,  for 
the  reason  that  neither  the  subject-matter  of 
the  libel  suit  mentioned  nor  the  amount  in- 
volved therein  Is  Involved  in  this  case.  This 
is  a  collateral  proceeding  to  that  action,  mere- 
ly involving  the  right  of  the  relator  to  comiiel 
the  board  of  complaint  to  produce  the  letter 
mentioned  for  his  Inspection  and  use  as  evi- 
dence in  said  libel  suit 

[2]  So,  in  accordance  with  the  rule  hereto- 
fore announced  by  this  court,  to  the  effect 
that  it  will  not  entertain  jurisdiction  in  any 
cause  involving  the  Issuance  of  an  original 
writ  over  which  any  one  of  the  Courts  of  Ap- 
peal has  jurisdiction,  the  alternative  writ  of 
mandamus  heretofore  Issued  is  quashed,  and 
this  proceeding  Is  dismissed.    All  concur. 


LONG  V.  MASON  et  al.     (No.  18872.) 

(Supreme  Court  of  MisaourL    In  Banc.    Feb.  2, 
1918.) 

1.  Evidence  «ss»423(6)  —  Paboi,  Bvidkmcb  — 
Liability  on  Note — Surety. 

Prior  to  the  Negotiable  Instrument  L^aw 
(Rev.  St  1909,  |S  9971-10095),  as  between  the 
original  parties,  parol  evidence  was  admissible 
to  show  that  an  ostensible  maker  signed  the 
note  as  surety. 

2.  Principal  and  Surety  ®=9ll5(l)  —  Dis- 
chabqe  of  Surety— Release  or  Secttbttiks 
—Bills  and  Notes. 

If  the  payee  of  a  note  releases  a  mort- 
gage taken  as  collateral  security  for  payment 
of  a  note,  without  the  assent  of  the  sureties. 
the  latter  are  thereby  released  to  the  extent  of 
the  value  of  the  property  released. 

3.  Bills  and  Notes  $=3327— Obigiral  Pas- 
ties—"Holdeb  IN  Dub  Coubsk." 

The  payee  of  a  note  is  not  a  "holder  in  due 
course,"  within  the  meaning  of  Negotiable  In- 
strument Law  (Rev.  St  1900,  (  10022).  and 
the  note  in  his  hands  is  subject  to  the  same 
defenses  as  if  it  were  nonnegotiable. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Due  Course.] 

Bond,  X,  dissenting. 

Appeal  from  Circuit  Court,  Texas  County ; 
L.  B.  Woodside,  Judge. 

Action  by  Edwin  Long  against  Peter  T. 
Mason  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appealed.  Certified  from 
the  Springfield  Court  of  Appeals  (185  Mo. 
App.  641,  171  S.  W.  690),  where  the  Judgnaent 
was  affirmed.    Affirmed. 

The  case  was  certified  to  this  court  in  an 
opinion  by  Judge  fYirrington,  concurred  in 
by  Robertson,  P.  J.  Judge  Sturgis  dissented, 
in  a  separate  opinion.  The  cause  was  certi- 
fied upon  the  ground  that  the  majority  o|iin- 
lon  is  in  conflict  with  Bank  of  Senatli  v. 
Douglass,  178  Mo.  App.  664,  161  S.  W.  601 
(by  St  Louis  Court  of  Appeals),  and  JJeuae 
V.  Hyder,  163  Mo.  App.  688,  147  S.  W.  514 
(by  Kansas  City  Court  of  Appeals). 

Petition.  The  complaint  alleges  that  on 
March  25,  1910,  defendants,  by  their    Joint 
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and  several  promissory  note,  a  copy  of  wblcb 
Is  filed  with  the  petition,  promised  for  value 
received  to  pay  plaintiff,  or  order,  the  snm 
ot  f4,000,  one  year  after  the  date  thereof, 
with  interest  from  date  at  the  rate  of  8  per 
cent,  per  annum,  and  If  the  interest  be  not 
paid  annually  to  become  as  principal,  and 
bear  the  same  rate  of  interest ;  that  on  May 
16,  1911,  defendants  paid  on  said  note  $200, 
and  on  August  6,  1912,  they  paid  thereon  the 
sum  of  $59S.16  which  two  payments  were 
credited  on  said  note  and  discharged  all  the 
interest  that  had  accrued  and  was  due  on 
said  note  to  July  24,  1912,  leaving  the  whole 
of  the  principal  of  same  $4,000  due  on  said 
note.  It  is  further  alleged  that,  to  secure  the 
payment  of  said  note,  Peter  T.  Mason,  one 
of  the  makers  thereof,  executed  and  deliver- 
ed to  plaintiff  his  deed  of  trust  on  lands  in 
Texas  county.  Mo.,  and  that  since  the  com- 
mencement of  this  action  plaintiff,  on  April 
4,  1914,  caused  said  deed  of  trust  to  be  fore- 
closed and  the  same  was  sold  to  the  highest 
bidder  for  $3,500 ;  that  the  costs  of  said  fore- 
closure amounted  to  $55.50;  that  the  net 
amount  credited  on  said  note,  by  virtue  of 
said  sale,  on  April  4,  1914,  was  $3,444.50, 
leaving  a  balance  due  on  said  note  of  $1,091.- 
61,  which,  with  interest  from  April  4,  1914, 
at  the  rate  of  8  per  cent,  per  annum,  is  still 
due  plaintiff,  etc. 

Ansioer.  The  answer  of  defendants  lad- 
mits  that  they  signed  the  note  sued  on  in 
this  cause.  They  allege  that  defendant  Peter 
T.  Mason  applied  to  plaintiff  for  a  loan  of 
$4,000,  executed  and  delivered  the  note  sued 
on,  and  that  the  other  defendants  signed  said 
note  solely  for  the  accommodation  of  said 
Mason;  that  the  latter  received  all  of  the 
consideration  from  plaintiff  for  said  note, 
and  that  neither  of  the  other  defendants  re- 
ceived any  part  of  the  consideration  for  said 
note,  all  of  which  was  known  to  and  under- 
stood by  the  plaintiff,  Edwin  Long,  at  the 
time  be  accepted  the  note ;  that  on  the  date 
of  the  execution  of  said  note,  and  as  other 
and  additional  security  thereto,  said  Mason 
and  wife  executed  and  delivered  their  deed 
of  trust,  by  which  they  conveyed  to  J.  H. 
Smith,  as  trustee  for  plaintiff,  about  184.39 
acres  of  land  In  Texas  county,  Mo.,  describ- 
ed In  the  answer.  They  further  allege  that 
the  above  land  was  of  sufficient  value  to  ful- 
ly secure  the  payment  of  said  note  and  the 
interest  thereon;  that  they  would  not  have 
signed  or  executed  said  note  as  securities  or 
Joint  makers,  if  they  had  not  known  that 
said  deed  of  trust  had  been  given  to  plaintiff. 
They  aver  that  on  March  16,  1912,  Mason 
and  wife  sold  and  conveyed  about  57.16  acres 
of  the  land  aforesaid,  described  in  the  an- 
swer, to  one  Helton  for  $2,000;  that  plain- 
tiff released  said  last-described  land  from 
the  Hen  of  said  deed  of  trust,  and  only  ap- 
plied on  above  note  a  credit  of  $595.16;  that 
the  release  of  said  land  by  plaintiff  frofn  the 
lien  aforesaid  was  without  the  knowledge  or 


consent  of  these  defendants.  The  answer 
avers  that  said  deed  of  trust  Inured  in  equi- 
ty to  their  benefit,  and  became  in  equity  se- 
curity to  them  for  any  amount  which  they 
might  be  required  to  pay  on  said  note;  that 
the  $2,000  aforesaid,  with  the  net  amount 
received  from  the  sale  of  the  remaining  land 
in  said  deed  of  trust,  was  and  Is  sufficient  to 
pay  off  and  f uUy  discharge  the  note  sued  on ; 
that  the  land  aforesaid  sold  to  Helton  was 
worth  $2,000.  They  allege  that  in  equity 
and  good  conscience,  by  reason  of  the  facts 
aforesaid,  they  should  be  released  from  the 
payment  of  said  note.  They  ask  that  an  ac- 
counting L>e  had,  and  that  the  $2,000  afore- 
said, should  be  credited  on  said  note,  and 
for  such  relief  as  to  the  court  may  seem 
Just  and  proper  in  the  premises. 

Demurrer.  Plaintiff  demurred  to  the  above 
answer,  on  the  ground  that  It  sets  up  no  le- 
gal or  equitable  defense  to  the  note  sued  on. 
The  demurrer  was  overruled. 

On  June  18,  1914,  plaintiff  dismissed  os  to 
Peter  T.  Mason,  for  the  reason  that  he  bad 
not  been  served  with  process.  It  does  not 
aroear,  from  the  abstract  of  record,  that  any 
reply  was  filed  to  above  answer,  nor  was  the 
case  tried  by  plaintiff  as  though  a  reply  had 
been  filed.  On  the  contrary,  plaintiff  ob- 
jected to  any  evidence  In'  the  case  on  the 
part  of  defendants,  for  the  reason  that  the 
answer  sets  up  no  legal  or  equitable  defense 
to  the  note  sued  on.  Various  objections 
were  made  by  plaintiff  to  all  the  testimony 
offered  by  defendants,  and  the  witnesses  of 
the  latter  were  not  cross-examined  by  plain- 
tiff's counsel  during  the  progress  of  the  trial. 

Evidence.  The  testimony  inti-oduced  by 
defendants,  without  stopping  here  to  consid- 
er the  competency,  etc.,  of  same,  sustained 
the  allegations  of  the  answer. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  the  only  declaration  of  law 
asked  was  by  the  plaintiff,  as  follows: 

"The  court  declares  the  law  to  be  that  under 
the  evidence  the  issues  should  be  found  for  the 
plaintiff  and  his  damages  assessed  at  the  bal- 
ance due  on  the  note  sued  on." 

This  declaration  of  law  was  refused;  the 
plaintiff  offered  no  evidence  in  rebuttal ;  the 
trial  court  found  the  issues  in  favor  of  the 
defendants,  and  rendered  judgment  accord- 
ingly. Plaintiff  filed  his  motion  for  a  new 
trial  in  due  time,  which  was  overruled,  the 
cause  appealed  by  him  to  the  Springfield 
Court  of  Appeals,  and  by  the  latter  certified 
to  this  court  as  heretofore  stated. 

C.  C.  Bland  and  Holmes  &  Holmes,  all  of 
Bolla,  for  appellant.  Hlett  ft  Scott  and  La- 
mar, Lamar  &  Lamar,  all  of  Houston,  for  re- 
st)ondents. 

.  RAILEY,  C.  (aft»  stating  the  facts  as 
above).  [1,2]  L  It  is  conceded  by  counsel 
for  ai^tellant,  in  their  reply  brief  filed  In 
the  Elpringfldd  Court  of  Appeals,  at  pages  2 
and  3,  that  prior  to  the  adoption  of  the  pre»- 
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ent  Negotiable  Instrnment  Law  parol  evi- 
dence was  admissible  to  show  that  an  osten- 
sible maker  signed  the  note  as  surety. 

"Also  that,  if  the  payee  took  a  mortgage  on 
real  or  personal  property  as  collateral  security 
for  the  payment  of  the  note,  and  released  such 
collateral  without  the  assent  of  the  surety,  the 
latter  was  thereby  released  from  his  obligation 
to  the  extent  of  the  value  of  the  property  re- 
leased." 

The  above  statement  of  the  law,  as  it  for- 
merly existed,  Is  sustained  by  many  rulings 
of  tills  court,  as  well  as  those  of  the  Courts 
of  Appeals,  some  of  which  are  as  follows: 
Ferguson  v.  Turner,  7  Mo.  497 ;  Rice  v.  Mor- 
ton, 10  Mo.  263  r  Furnold  v.  Bank  of  the 
State  of  Missouri  et  aL,  44  Mo.  336 ;  Harri- 
son T.  Phillips,  46  Mo.  620 ;  Berthold,  Adm'z 
of  Sarpy,  v.  Berthold,  46  Mo.  557;  Allison 
V.  Sutherlln  et  al.,  60  Mo.  274 ;  Fulkerson  v. 
Brownlee,  69  Mo.  371 ;  May  v.  Burk,  80  Mo. 
676;  Ferguson's  Adm'r  v.  Carson's  Adm'r, 
86  Mo.  673 ;  Benne  t.  Sdinecko,  100  Mo.  250, 
13  S.  Vr.  82;  State  Bank  ot  St  Louis  v. 
Bartle,  114  Mo.  276,  21  S.  W.  816;  George  v. 
Somervllle,  153  Mo.  7,  64  S.  W.  491;  Bur- 
nis  V.  Cook,  215  Mo.  496,  114  S.  W.  1065; 
Havlin  T.  Continental  Nat  Bank,  253  Mo. 
292,  161  S.  W.  741;  People's  Bank  of  Ava 
v.  Baker  (App.)  193  S.  W.  loc.  dt  632,  633 ; 
Van  Hoose  v.  Machinery  Co.,  169  Mo.  App. 
loc.  dt  63,  164  S.  W.  165 ;  Petty  v.  Tucker, 
166  Mo.  App.  loc  clt  101,  148  S.  W.  142; 
Lakenan  v.  Trust  Co.,  147  Mo.  App.  48,  126 
S.  W.  647. 

Keeping  In  mind  the  above  principles, 
founded  upon  both  equity  and  justice,  let  us 
proceed  to  consider  the  case  from  aiweHant's 
viewpoint 

II.  The  uncontroverted  answer,  as  well  as 
the  oral  testimony  adduced  at  the  trial, 
shows  that  all  the  other  defendants  were  ac- 
commodation makers  for  the  benefit  of  Peter 
T.  Mason.  Section  10000.  R.  S.  1909,  cited 
by  appellant,  reads  as  follows: 

"An  accommodation  party  is  one  who  has 
rigned'  the  instrument  as  a  maker,  drawer,  ac- 
ceptor, or  indoraer,  without  receiving  value 
therefor,  and  for  toe  purpose  of  lending  his 
name  to  some  other  person.  Such  a  person  is 
liable  on  the  instrnment  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  of  tak- 
ing the  instrument  knew  him  to  be  only  an  ac- 
commodation party." 

It  may  be  conceded,  for  the  sake  of  the 
argument,  that  plaintiff  is  the  holder  of  the 
note  sued  on  for  value,  as  contemplated  by 
section  9998,  R.  S.  1909,  relied  upon;  that 
as  respondents  signed  said  note  as  makers, 
they  are  primarily  liable  thereon,  under  the 
provisions  of  section  10161,  R.  S.  1909,  dted 
by  counsel  for  appellant.  Let  it  also  be  con- 
ceded that  the  engagement  of  respondents 
to  pay  the  note  according  to  Its  tenor  and 
effect  was  absolute,  under  the  provisions  of 
sections  10030  and  10161,  R.  S.  1909,  dted 
and  relied  upon  by  appellant  What,  then, 
is  the  status  of  the  respective  parties  before 
the  court?    As  between  plaintiff  and  these 


respondents,  the  latter  are  absolutely  liable 
as  accommodation  makers ;  but  It  is  equally 
true  that,  as  between  Peter  T.  Mason  aad 
these  respondents,  the  latter  occupy  iiie  posi- 
tion of  sureties.  While  the  uncontroverted 
allegations  of  the  answer,  and  the  oral  tes- 
timony offered  and  received  In  support  of 
same,  may  not  be  competent  to  relieve  re- 
spondents from  the  position  of  accommoda- 
tion makers  of  said  note,  yet  such  evideuce 
was  dearly  admissible  for  the  purpose  of 
showing  the  relationship  between  Mason  and 
the  respondents,  in  order  that  the  latter 
might  assert  thdr  equities,  under  the  law  of 
subrogation,  if  it  could  be  legally  done  in 
this  case. 

Upon  a  careful  consideration  of  our  Nego- 
tiable Instrument  Law  (chapter  86,  R.  S. 
1909),  we  are  of  the  opinion  that  It  does  not 
andertake  to  cut  off  the  right  of  equitable 
subrogation  under  the  facts  presented  In  the 
answer  of  defendants.  The  latter  are  either 
entttied  to  assert  such  rights,  in  the  present 
litigation,  as  an  equitable  extinguishment 
of  plaintiff's  demand,  or  to  pay  the  note  and 
to  maintain  an  Independent  action  against 
the  plaintiff,  nnder  the  equitable  prindplps 
of  subrogation,  clearly  recognized  in  tlie 
array  of  authorities  heretofore  dted.  In 
the  recent  case  of  Havlin  v.  Continental  Nat. 
Bank,  253  Mo.  292,  161  S.  W.  741,  the  plain- 
tiff, an  accommodation  indorser  of  two  prom- 
issory notes,  recognizing  his  absolute  liabil- 
ity thereon,  paid  the  sama  Certain  stock 
was  deposited  as  collateral  security  xrltix 
the  payee  of  said  notes.  TSie  latter  sold  the 
stock  to  an  innocent  purchaser,  and  credited 
the  amount  of  the  sale  on  notes  not  indorsed 
by  plaintiff.  The  maker  sued  the  payee  for 
an  accounting,  alleging  that  the  sale  of  the 
stock  was  illegal,  and  recovered  In  that  suit. 
and  the  amount  of  all  the  notes  was  cred- 
ited to  the  payee,  and  a  surplus  was  adjndg- 
ed  to  belong  to  the  maker;  It  was  held  that 
plaintiff  could  recover  from  the  payee  tbe 
amount  of  money  paid  him,  as  the  debt  was 
twice  paid. 

The  defendants,  however,  in  tbe  case  at 
bar,  have  seen  fit  to  set  up  their  eqnitable 
counterclaim,  or  cross-action  of  subrogation, 
in  bar  of  plaintiff's  right  of  recovery. 
The  assertion  of  this  right  is  not  in  conflict 
with  any  provision  of  the  Negotiable  Instrn- 
ment law,  but  on  the  contrary,  proceeds 
upon  the  theory  that  respondents  owe  plain- 
tiff the  amoont  due  on  said  note  and  have 
an  equitable  dalm  of  subrogation  against 
him  for  the  loss  they  have  sustained  by  rea- 
son of  the  release  to  Helton  of  the  67  acres 
of  land  from  said  deed  of  trust  wUdi  should 
have  been  held  for  thdr  benefit,  as  security 
for  his  indebtedness.  Section  1806,  R.  s^ 
1909,  provides  that: 

"The  answer  of  the  defendant  shall  contain: 
First  •  *  *  Second.  A  statement  of  any 
new  matter  constituting  a  defense  or  connter- 
claim.  in  ordinary  and  concise  language,  irit  fa- 
out  repetition." 
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Section  1807,  R.  S.  1909,  reads  as  follows: 
"The  counterclaim  mentioned  in  the  last  sec- 
tion must  be  one  existing  in  faror  of  a  defend- 
ant and  agauist  a  plaintiff,  between  whom  a 
several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes 
of  action:  First,  a  cause  of  action  arising  out 
of  the  contract  or  transaction  set  forth  in  the 
petition  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the 
action;  second,  in  an  action  arising  on  contract, 
any  other  canse  of  action  arising  also  on  con- 
tract, and  existing  at  the  commencement  of  the 
action.  The  defendant  may  Bet  forth  by  answer 
as  many  defenses  and  counterclaims  as  he  may 
have,  whether  they  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated,  in  such 
manner  that  they  may  be  intelligibly  distin- 
guished, and  refer  to  the  cause  of  action  which 
they  are  intended  to  answer." 

The  first  clause  of  the  last-mentioned  sec- 
tion in  express  terms  provides  for  the  en- 
forcement of  an  equitable  counterclaim,  bas- 
ed upon  the  facts  pleaded  in  the  answer. 
We  are  therefore  of  tbe  opinion  that  the 
facts  as  alleged  in  defendants'  answer  are 
sustained  by  the  pleadings  as  well  as  the 
oral  evidence  offered  at  tbe  trial.  Tbe  con- 
clusion reached  by  the  Sprin^eld  Court  of 
Appeals  (180  Mo.  App.  654,  171  S.  W.  090) 
in  affirming  the  case,  regardless  of  tlie  rea- 
sons assigned  therefor,  meets  with  oar  ap- 
proval. 

The  Judgment  of  the  trial  court  is  accord- 
ingly atOrmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAII/BY,  C  is  adopted  as  the  opinion  of 
the  court  In  banc 


WILLIA5IS,  J.,  concurs  in  a  separate  opin- 
ion, in  which  GRAVES,  C.  X,  and  BLAIU 
and  WALKER,  JJ.,  concur.  BOND,  J.,  dis- 
sents, and  concurs  in  the  views  expressed  In 
185  Mo.  App.  loc.  cit  654,  171  S.  W.  690. 
WOODSON,  J.,  not  sitting. 

WILLIAMS,  J.  (concurring).  I  concur  in 
paragraph  1  and  in  the  result  of  the  ma- 
jority opinion,  but  am  unable  to  agree  with 
the  reasons  set  forth  In  paragraph  2  thereof. 

[3]  I  am  of  the  opinion  that  respondents' 
liability  on  the  note  is  controlled  by  law  oth- 
er than  that  contained  in  tbe  Negotiable  In- 
strument Act  Appellant,  the  payee,  should 
not  be  considered  as  "a  holder  in  due  course," 
within  the  meaning  of  the  Negotiable  Instru- 
ment Act,  section  10022.  R.  S.  1909.  3  R.  C. 
I*  par.  238,  p.  1032;  Vander  Ploeg  v.  Van 
Znnk.  135  Iowa,  350,  112  N.  W.  807,  13  L. 
R.  A.*(N.  S.)  490,  124  Am.  St.  Rep.  275 ;  Long 
V.  Shafer  et  al.  (this  case  in  the  Springfield 
Court  of  Appeals)  185  Mo.  App.  641,  loe.  dt. 
648,  171  S.  W.  690.  Since  then  the  appellant, 
the  payee,  is  a  holder  other  than  in  due 
course,  the  note  is  "subject  to  the  same  de- 
fenses as  if  it  were  nonnegotiable."  Section 
10028,  R.  8. 1909. 

From  the  foregoing,  it  follows  that  the 
rights  of  the  parties  under  the  present  situa- 
tion are  in  no  manner  changed  by  the  provi- 
sions of  the  Negotiable  Instrument  Act,  and 
that  the  respondents,  under  the  authorities 
cited  in  paragraph  1  of  the  majority  opin- 
ion, are  released  from  further  liability  on 
the  note. 


GRAVES,     C.     J.,     and    WALKER 
BLAIR,  JJ.,  concur  herein. 


and 


Digitized  by  VjOOQIC 


1066 


MO  SOUTBWKSTBBH  BEPOBTEB 


QCo- 


STATE  y.  SWIFT  &  CO.  et  al.    (No.  20067.) 

(Supreme  C!ourt  of  Missouri,  Division  No.  2. 

Feb.  16,  1918.) 

1.  Sales  «=s>200(1)— Passage  of  Title— Dk- 

UVEBT. 

Where  anything  remains  to  be  done  between 
the  parties  to  a  sale  before  the  property  is  de- 
livered, the  sale  is  not  complete;  but  where 
there  is  nothing  further  to  be  done,  the  sale  is 
complete  and  title  passes. 

2.  Sales  <^=»201(2),  202(1)— Passaoe  or  TiTU! 
— Paymkjt  of  Fbice. 

Where  a  contract  of  sale  i»  made  for  a  spe- 
cific article  to  be  charged  for,  and  where  there 
is  nothing  more  to  do  except  to  deUver  it  and 
collect  the  price,  the  sale  is  complete  without 
delivery  or  payment. 

3.  Food  €=s>14  —  Sale  of  Oleomabqabinb  — 
Pbosecutioks. 

Where  a  contract  of  sale  was  entered  into 
in  the  state  of  Illinois  for  the  delivery  of  oleo- 
margarine in  the  state  of  Missouri,  the  goods  be- 
ing separated  from  the  general  stock  ol  the 
seUer,  placed  in  its  wagon  and  delivered  to  the 
purchaser,  the  seller  is  not  guilty  of  having 
kept  oleomargarine  colored  in  Imitation  of  but- 
ter on  hand  for  sale  in  Missouri,  contrary  to 
Rev.  St.  1909,  J  651,  since  such  goods  were  al- 
ready sold  when  they  reached  the  state. 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;   CaMn  N.  Miller,  Judge. 

Swift  &  Company,  a  corporation,  and  an- 
other, were  conTlcted  for  illegal  sale  of  Imi- 
tation butter,  and  appealed  to  the  Supreme 
Court  (270  Mo.  694,  195  S.  W.  996),  which 
transferred  the  cause  to  the  St.  Louis  C!ourt 
of  Appeals,  which  affirmed  the  Judgment  (198 
S.  W.  457),  and  the  cause  was  certified  to 
the  Supreme  Court  on  the  ground  of  a  con- 
flict of  decisions.    Reversed  and  remanded. 

A.  &  J.  F.  Lee  and  James  A.  Waechter, 
all  of  St.  Louis,  for  appellants.  Frank  W, 
McAUlster,  Atty.  Gen.,  and  S.  E.  Skelley, 
Asst.  Atty.  Gen.,  for  the  State. 

WHITE,  C.  The  assistant  prosecuting  at- 
torney of  St.  Louis  court  of  criminal  correc- 
tion filed  information  in  that  court  charging 
that  the  defendants  "did  on  the  4tb  day  of 
October,  1915,  unlawfully  and  willfully  ofCer 
for  sale  and  keep  on  band  for  the  purpose 
of  sale  to  Stocker  Bros.,  a  corporation,  a  sub- 
stance" which  is  described  as  composed  of 
animal  fat,  etc.,  and  colored  in  imitation  of 
butter.  The  charge  Is  a  violation  of  section 
661,  R.  S.  1909.  The  case  was  first  appealed 
to  this  court  (270  Mo.  094,  195  S.  W.  996) 
and  transferred  to  the  St.  Louis  Court  of 
Appeals  for  want  of  Jurisdiction.  On  a  hear- 
ing, a  majority  of  the  St.  Louis  C!ourt  of  Ap- 
peals (198  S.  W.  457)  held  that  the  evidence 
sustained  the  verdict  of  guilty  as  charged  in 
the  information,  but  Judge  Reynolds  of  that 
court,  dissenting,  caused  the  same  to  be  cer- 
tified to  this  court  on  the  ground  that  the 
majority  opinion  was  in  contlict  with  the  de- 
cision of  the  Kansas  City  Court  of  Appeals 
in  the  case  of  State  t.  Scott,  reported  in  189 
S.  W.  at  page  1191,  and  with  the  decision  of 


tUs  court  In  the  case  of  State  ▼.  Bosenber- 
ger,  212  Mo.  648,  111  S.  W.  500,  20  U  B.  A. 
(N.  S.)  284,  126  Am.  St  Rep.  580. 

The  evidence  shows  that  the  defeodant 
Swift  &  Co.  bad  what  is  called  a  '^lant"  In 
East  St.  Louis,  IlL,  and  that  the  defendant 
Hunter  was  manager  of  the  business  of  that 
corporation  at  that  place.  Stocker  Bros,  was 
a  corporation  engaged  in  the  grocery  busi- 
ness In  the  city  of  St  Louis,  Mo.  On  Octo- 
ber 4,  1915,  some  one  representing  Stocker 
Bros.  In  St  Louis  called  Swift  &  Co.  in  E^ast 
St.  Louis  on  the  telephone  and  ordered  150 
pounds  of  colored  Lincoln  oleo.  Tbst  amount 
of  that  commodity,  being  five  30-pound  cases, 
was  then  separated  from  the  general  stock, 
loaded  into  a  wagon  belonging  to  Swift  & 
(3o.,  hauled  to  Stocker  Bros.'  store  in  St. 
Louis,  Mo.,  and  there  delivered;  the  price 
for  the  same  was  charged  to  Stocker  Bros. 
by  Swift  &  Co.,  and  the  bill  was  paid  No- 
vember 26,  1916. 

There  is  no  dispute  that  this  commodity 
was  of  a  character  condemned  by  the  stat- 
ute. The  defendants  were  arrested  on  the 
information  above  set  out,  with  the  result 
as  mentioned.  It  was  held  by  a  majority  of 
the  St  Louis  Court  of  Appeals  that  the  oleo- 
margarine'in  question  was  kept  on  hand  by 
the  defendants  in  the  dty  of  St  Louis  for 
the  purpose  of  sale.  While  the  statute  is 
leveled  at  a  sale  of  oleomargarine,  colored 
so  as  to  resemble  butter,  as  well  as  keeping 
the  same  on  hand  for  sale,  the  information 
does  not  charge  a  sale,  but  charges  the  keep- 
ing on  hand  and  offering  for  sale. 

This  case  differs  from  the  case  of  State  v. 
Rosenberger,  212  Mo.  648,  111  S.  W.  509,  26 
U  R.  A.  (N.  S.)  284,  126  Am.  St  Rep.  580. 
which  concerns  the  sale  of  liquor  by  a  firm 
in  Kansas  City  on  an  order  from  a  dealer  In 
Webster  county,  Mo.,  a  local  option  county. 
The  liquor  was  delivered  to  the  railroad  and 
shipped  C.  U.  D.  It  was  held  that  the  sale 
took  place  in  Kansas  City,  and  not  in  Web- 
ster county,  and  therefore  was  not  In  viola- 
tion of  the  local  option  law.  The  Rosen- 
berger Case  was  followed  in  the  Scott  Case. 
and  in  other  cases  where  liquor  was  the  sutv 
ject  of  the  sale.  In  those  cases  delivery  to 
a  carrier  C.  O.  D.  was  held  to  be  delivery  to 
the  purchaser.  In  this  case,  Swift  &  Co. 
sent  their  own  wagon  with  the  oleomargarine 
to  Stocker  Bros.'  place  of  business  in  St. 
Louis.  The  biU  accompanying  the  goods 
bears  the  mark  C.  A.  F.  B.,  which  was  ex- 
plained by  Mr.  Hunter  to  mean  cost  of  goods 
and  delivery  charges;  that  the  price  paid 
by  defendants  included  tliose  items. 

[1]  The  rule  in  this  state  in  sales  of  this 
character  is  that  where  anything  remains  to 
be  done  between  the  parties  before  the  prcH>- 
erty  is  delivered,  as  separating  the  specific 
quantity  from  a  larger  amount  or  identify- 
ing It,  the  sale  is  not  complete;  but  after 
the  separation  for  the  purpose  of  delivery. 
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when  there  is  nothing  further  to  be  done  ex- 
cept to  deliver  the  goods,  the  sale  is  com- 
plete and  the  title  posses.  Bank  v.  Smith, 
107  Mo.  App.  loc.  dt  190,  81,  S.  W.  215; 
Longsdorff  v.  Meyers,  171  Mo.  Aj^.  266,  157 
S.  W.  85.  The  only  thing  that  was  lacking 
in  this  case  was  the  separation  of  the  goods 
from  the  general  stock.  After  they  were 
separated  and  segregated  by  placing  them  In 
the  wagon  for  the  purpose  of  delivery  It 
would  look  as  if  the  contract  of  sale  was 
complete  at  that  time  and  title  passed,  as 
would  have  been  the  case  if  Swift  &  Oo.  liad 
had  only  five  cases  of  oleomargarine  and 
Stocker  Bros,  had  been  in  the  store  at  the 
time,  designated  the  five  cases,  and  agreed 
upon  the  terms  of  purchase. 

[2]  It  seems  to  make  no  difference  that  the 
goods  were  not  paid  for  at  the  time,  but 
charged  to  the  purchaser's  account.  It  is 
beld  usually  that  where  a  contract  of  sale 
is  made  for  a  spepiflc  article  to  be  charged 
for,  and  where  there  is  nothing  more  to  do 
except  to  deliver  it  and  collect  the  price,  the 
contract  of  sale  is  complete  without  dellvwy 
and  without  payment  Commonwealth  v. 
Hess,  148  Pa.  98,  23  Atl.  077,  17  L.  R.  A. 
176,  33  Am.  St  Rep.  810;  State  v.  Davis,  62 
W.  Va.  500,  60  S.  B.  684,  14  I*  R.  A.  (N.  S.), 
1142.  In  the  Hess  Case  the  seller  conducted 
a  wholesale  liquor  business  at  a  place  where 
it  was  lawful  to  do  so,  but  delivered  the  liq- 
uor in  question  to  the  purchaser  in  terri- 
tories where  It  was  unlawful,  and  it  was  held 
that  the  sale  was  complete  at  the  seller's 
place  of  business  where  the  goods  were  eepti- 
rated  from  the  general  stock  and  the  price 
charged  to  the  purchaser. 

For  the  purpose  of  this  case  it  is  not  nec- 
essary to  hold  that  the  sale  under  considera- 
tion was  complete  in  the  state  of  Illinois. 
The  defendant  is  charged,  not  with  selling, 
but  with  keeping,  the  forblden  commodity  on 
hand  for  the  purpose  of  sale,  and  it  becomes 
Important  to  ascertain  what  is  a  "sale"  for 
tbe  purpose  of  which  the  oleomargarine  was 
alleged  to  have  been  kept  Nor  are  we  con- 
cerned with  the  statute  of  frauds,  nor  the 
effect  of  nondelivery  upon  the  rights  of  third 
persona.  A  contract  of  sale  may  be  fully 
executed  so  that  title  passes,  or  it  merely 
may  be  executory.  Cunningham  v.  Ashbrook, 
20  Mo.  553;  Bank  T.  Smith,  107  Mo.  App. 
178,  81  S.  W.  215.  In  general  the  accept- 
ance of  an  order  by  the  person  on  whom  the 
order  is  made  is  a  binding  agreement  l>e- 
tween  the  parties,  although  there  is  no  com- 
pletely executed  contract  of  sale.  As  said  in 
the  case  of  Cunningham  v.  Ashbrook,  20  Mo. 
556: 

"The  term  'sale,'  however,  in  its  largest  sense, 
may  include  every  agreement  for  the  transfer- 


ring of  ownership,  whether  immediate  or  to  tw 
completed  afterwards,  and  goods,  in  reference 
to  tne  disposition  of  them  by  sale,  may  be  con- 
sidered as  existing  separately  and  ready  for  im- 
mediate delivery,  or  as  a  pirt  of  a  larger  mass 
from  which  they  must  be  separated  by  counting, 
weighing,  or  measuring,  or  as  goods  to  be  here- 
after procured  and  supplied  to  the  buyer,  or  to 
be  manufactured  for  his  use." 

[S]  Then  we  have  this  situation:  Here  was 
a  binding  contract  entered  into  between  these 
parties  whereby  the  owner  agreed  to  sell  and 
deliver  certain  goods  to  the  purchaser.  The 
goods  were  separated  from  the  general  stock 
for  the  purpose  of  such  delivery ;  they  were 
placed  in  a  wagon  and  taken  to  St  Louis  In 
pursuance  of  that  purpose,  and  delivered 
there.  By  whJit  stretch  of  construction  could 
it  be  said  that  Swift  &  Ca  kept  those  goods 
on  hand  for  even  an  instant  ot  time  for  the 
purpose  of  sale  in  St  Louis?  Stocker  Bros, 
undoubtedly  kept  oleomargarine  for  sale,  and 
sold  it  in  St.  Louis,  bat  whether  there  was  a 
proceeding  against  them  does  not  appear. 

A  sale  is  a  contract    It  includes  an  agree- 
ment upon  quality  and  price,  as  well  as  de- 
livery.   To  say  the  goods  were  kept  for  the 
purpose  of  selling  them  is  to  say  they  were 
kept  for  the  purpose  of  seeking  a  purchaser, 
for  the  puriKise  of  beginning  and  concluding 
a  bargain,  by  which  title  would  pas&    It  is 
not  shown  that  the  driver  of  the  wagon  had 
any  discretion  in  the  matter,  or  had  any  au- 
thority whatever  to  make  a  contract  regard- 
ing the  property;  on  the  contrary,  it  appears 
that  he  had  no  discretion  except  to  deliver  it 
in  pursuance  of  a  contract  previously  made. 
He  could  not  have  had  the  oleomargarine  in 
his  custody  for  the  purpose  of  sale,  unless  he 
had  authority  to  make  a  contract  of  sale.    If, 
at  any  point  on  his  way  from  the  plant  in 
East  St  Louis  to  the  purchaser's  store  in  St. 
Louis,  he  bad  been  accosted  by  oao  who  want- 
ed to  buy,  he  would  have  been  obliged  to  say 
he  had  no  audi  goods  "for  sale,"  but  what  he 
had  on  his  wagon  was  sold.    Statutes  usually 
are  to  be  construed  so  as  to  give  effect  to  the 
ordinary  meaning  of  words.    State  ex  reL  t. 
Gordon,  266  Mo.  loc.  dt  411,  181  S.  W.  1016. 
There  is  no  reason  why  a  strained  construc- 
tion should  be  given  the  statute  with  which 
we  have  to  deal,  so  as  to  convict  the  defend- 
ants, because  the  common  understanding  of 
the  meaning  of  the  language  used  seems  to 
accord  with  the  evident  purpose  of  the  law. 
The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


ROY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 
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SOHEOER  T.  BROOKS.    (No.  18923.) 

(Supreme   Court   of   Missouri,  Division   No.   2. 

Feb.  16,  1918.) 

CouBXs  ©=231(26)— MissouKi  Supbeme  Coxjbt 
^JuBiBDicTioN— Title  to  Land. 
Under  Const  art  6,  §  12,  giving  the  Su- 

Sreme  Court  appellate  jurisdiction  in  matters 
iToIving  tlie  title  to  real  estate,  it  is  not  suiii- 
cient  to  confer  jurisdiction,  that  the  title  to  real 
estate  may  be  collaterally  or  incidentally  in- 
volved, or  that  the  court  may  be  compelled  to 
consider  it  in  ordor  to  reach  a  decision  6a  the 
questions  actually  up  for  judgment 

Appeal  from  Circuit  Court,  Lincoln  (boun- 
ty ;   Edgar  B.  Woolfolk,  Judge. 

Action  by  Herman  Schroer  against  A.  R. 
Brooks.  From  a  judgment  of  the  circuit 
court,  on  certificate  from  a  Justice  court,  In 
favor  of  the  plaintiff,  the  defendant  appeals. 
Cause  transferred  to  the  St.  Louis  Ckiurt  of 
Appeals. 

B.  M.  Nichols,  of  St  Louis,  for  appellant 
Creech,  Penn  &  Palmer,  of  Troy,  for  re- 
spondent 

FARIS,  J.  This  is  an  action  for  damages 
for  trespass  upon  real  estate,  begun  origi- 
nally before  a  justice  of  the  peace  of  Lincoln 
county.  Deifendant  appeared  therein  and  filed 
an  affidavit  averring  that  the  title  to  real 
estate  was  Involved.  Whereupon  the  case 
was  by  the  justice  of  the  peace  ordered  to  be 
certified  up  to  the  circuit  court  of  I^coln 
county,  which  was  accordingly  done.  The 
statement  of  the  cause  of  action  was  con- 
venttonal,  and  no  written  answer  was  filed. 

Upon  a  trial  in  the  circuit  court,  the  fol- 
lowing judgment  was  rendered: 

"Now,  at  this  day,  come  the  parties  herein  by 
their  respective  attorneys,  and  the  court,  be- 
ing now  fully  advised  of  and  concerning  the  mat- 
ters and  things  pertaining  to  this  case,  hereto- 
fore submitted  to  the  court  and  taken  under  ad- 
visement, doth  find  in  favor  of  the  plaintiff,  and 
assess  hia  damages  at  the  sum  of  one  dollar. 
It  is  ordered,  adjudged  and  decreed  by  the 
court  that  the  plaintiff  do  have  and  recover  of 
the  defendant  the  said  snm  of  one  dollar  for  his 
damages  assessed,  as  aforesaid,  and  also  his 
costs  and  damages  in  this  behaU  incurred,  and 
that  execution  issue  therefor." 

From  the  above  Judgment  defendant,  after 
the  usual  motions,  appealed  to  this  court 

Upon  the  threshold  we  are  confronted  with 
the  question  of  our  Jurisdiction  to  hear  and 
determine  this  case  Jurisdiction  is  said  to 
be  In  us  because,  as  It  Is  alleged,  the  title  to 
real  estate  Is  Involved  herein,  within  the 
the  purview  of  the  Constitution.  Section  12, 
art.  6,  Const  of  Mo.  This  is  the  sole  alleged 
iKisls  of  our  jurisdiction,  and  we  are  con- 
strained to  rule  that  It  is  not  tenable.  For 
It  is  not  sufficient  to  confer  jurisdiction  on 
us  that  the  title  to  real  estate  may  be  col- 
laterally or  incidentally  Involved,  or  that  the 
appellate  tribunal  may  be  compelled  to  con- 
sider It  in  order  to  reach  a  decision  of  the 
questions  actually  up  for  Judgment  Heman  ' 
v.  Wade,  141  Mo.  598,  43  S.  W.  102 ;    Price  I 


V.  BUnkenship,  144  Ma  loc.  dt  206,  45  S. 
W.  1123;  Fischer  v.  Johnson,  139  Mo.  433, 
41  S.  W.  203;  Rothrock  v.  Lumber  Co.,  146 
Mo.  57,  47  S.  W.  907;  Cox  v.  Barker,  150 
Mo.  424,  51  S.  W.  1051;  McKinney  v.  Lum- 
ber Co.,  192  Mo.  32,  90  S.  W.  726;  Snod- 
grass  T.  Copple,  203  Mo.  480,  101  S.  W.  1090; 
Stark  v.  Martin,  204  Ma  438,  102  S.  W. 
1089;  Jones  v.  Hogan,  211  Mo.  46, 100  S.  W. 
0<tl;  Kennedy  ▼.  Duncan,  224  Ma  661,  123 
S.  W.  856;  Vandeventer  v.  Bank,  232  Ma 
618,  136  S.  W.  23 ;  State  ex  rel.  v.  Goodrich, 
238  Ma  720,  142  S.  W.  300 ;  Turner  v.  Mor- 
rls,  222  Mo.  21,  121  S.  W.  9;  Coleman  v. 
Luckslnger,  224  Ma  1,  123  S.  W.  441,  26  L. 
R.  A.  (N.  S.)  934;  Brannock  v.  Magoon,  216 
Ma  722,  116  S.  W.  500;  Loewensteln  ▼.  In- 
surance Co.,  227  Ma  100,  127  S.  W.  72; 
Weston  V.  Fisher,  264  Mo.  257, 174  S.  W.  372; 
Marshall  v.  Beddlck,  177  S.  W.  381.  In  the 
case  of  Price  v.  Blankenship,  supra,  at  page 
208  of  144  Ho.,  at  page  1124  of  45  8.  W.,  it 
was  said: 

"It  is  now  firmly  settled  that  to  give  this  court 
jurisdiction  under  section  12  of  article  6  of  the 
Constitution,  because  the  title  to  real  estate  is  in- 
volved, it  must  appear  that  the  title  to  real  estate 
will,  in  some  way,  be  directly  affected  by  the 
judgment  to  be  rendered  in  the  case.  It  was 
not  sufficient  that  the  question  of  title  may  be 
incidentally,  collaterally  or  necessarily  inquir- 
ed into  to  settle  the  issues.  The  judgment  to  be 
rendered  must  directly  affect  the  tiUe  itself  to 
the  real  estate.  If  the  judgment  rendered  by  the 
lower  court  could  be  satisfied  by  the  payment 
of  money  without  affecting  the  title  to  real 
estate,  the  case  would  not  Ml  wltliin  our  juris- 
diction under  this  provision  of  the  Gonstitotioa. 
Applying  these  principles  to  the  case  before  us, 
it  is  plam  that  the  title  to  real  estate  is  not  in- 
volved in  the  litigation.  The  suit  is  to  recov- 
er |1,100  in  money.  The  judgment  can  be  sat- 
isfied with  money  and  the  title  to  the  land  oat 
of  which  the  money  arose  will  be  no  more  af- 
fected than  was  the  case  in  Hilton  v.  St  liouis, 
supra  [129  Mo.  389,  31  S.  W.  771].  It  foUovs 
that  this  court  had  no  jurisdiction  over  this 
case  for  this  reason,  and  that  the  majority  opin- 
ion of  the  St  Louis  Court  of  Appeals  was  right 
in  this  respect." 

Examining  the  judgment  nisi  In  the  case 
at  bar  and  applying  thereto  the  tests  connot- 
ed by  the  excerpt  above  quoted,  it  Is  too 
plain  for  argument  that  this  court  has  no 
jurisdiction.  The  jurisdiction  Is  in  tbe  St 
Louis  Court  of  Appeals,  to  which  tribunal  it 
should  be  transferred.  Let  this  be  done. 
All  concur. 


BOLMAN  v.  BULLENE.    (Na  18S45.) 

(Supreme  Court  of  Missouri,  Division   No.  2. 

Jan.  5,  1918.     Rehearing  Denied 

Feb.  16,  1918.) 

1.  Masteb  and  Sebvant  ^=>302(Q  —  Irjvbt 
TO  Thibd  PEB.S0N— Agency— Relation. 
Where  defendant  owned  a  motorcar,  whicb 
he  drove,  and  allowed  his  danghter  and  son-in- 
law,  who  were  members  of  his  family,  to  drive, 
negligence  of  the  son-in-law,  when  driving  the 
car  for  his  own  purposes,  did  not  render  defend- 
ant liable,  on  the  theory  his  son-in-law  was  his 
servant  or  agent. 
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2.  Mabtkb  ard  SKHVAirr  «s»301(l)  —  Injttbt 
TO  Thikd  PEBSona— Ke^ation. 

Where  defendant  allowed  hii  son-in-law, 
who  was  a  member  of  his  family,  to  drive  his 
motorcar  a  few  blocks  as  an  accommodation  to 
the  bttter't  friend,  the  son-in-law  cannot  be  deem- 
ed the  agent  of  defendant;  it  appearing  that 
defendant  merely  granted  permission  to  use  his 
car. 

3.  Mastbb  and  Sebtant  9=3302(6)— Injttbies 
BT  Sbbvant— Scope  of  AtriHoKrrT. 

Where  defendant  allowed  his  son-in-law  to 
drive  his  motorcar  on  a  particular  errand,  and 
the  Bon-in-Iaw,  after  doing  the  errand,  drove 
the  car  on  his  own  porpoaee,  the  son-in-law  can- 
not at  that  time  be-  treated  as  defendant's  serv- 
ant or  asent,  for  whose  negligence  defendant 
would  be  liable. 

Appeal  from  Circuit  Court,  Jackson  Coun^ 
ty ;  William  O.  Thomas,  Judge. 

Action  by  Walter  V.  Bolman  against  La- 
tlirop  Bnllene.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Hadley,  Cooper,  Neel  ft  Wright  and  Cook 
ft  Gossett,  all  of  Kansas  City,  for  appellant. 
3,  C.  Bosenberger,  of  Kansas  City,  and  Mar- 
vin B.  Bolsseau,  of  St.  Louis,  for  respondent 

WHITB,  C.  The  appellant  sued  for  inju- 
ries received  by  a  collision  with  the  defend- 
ant's automobile,  wblch  was  driven  at  the 
time  by  defendant's  son-in-law,  Russel 
Throckmorton.  Throckmorton  had  been 
married  to  the  daughter  of  defendant  some- 
thing over  a  year,  and  at  the  time  of  the  ac- 
cident, with  his  wife  and  Infant  child,  was 
living  at  t&e  home  of  defendant,  it  is  alleged, 
as  a  member  of  his  family.  He  paid  the  de- 
fendant board  for  himself  and  wife,  but  de- 
fendant claimed  the  small  sum  paid  was 
merely  nominal  in  comparison  with  the  value 
of  the  board. 

The  evidence  shows  that  the  defendant  had 
k^t  an  automobile  for  some  years,  and  that 
before  her  marriage  his  danghtw  had  been 
accustomed  to  drive  the  machine,  and  after 
her  marriage  she  continued  to  drive  it  at 
times.  Ttte  evidence  also  shows  that  some- 
times it  was  driven  by  Throckmorton.  The 
defendant  claimed  that  he  had  Instructed  his 
daughter  and  her  husband  not  to  use  his  ma- 
chine on  any  occasion  except  by  express  per- 
mission; but  It  was  shown  that  Throck- 
morton had  used  it  on  many  occasions  with- 
out express  permission,  and  in  fact  carried 
a  key  to  the  garage  where  it  was  kept. 
The  defendant  kept  no  chauffeur,  but  did 
bis  own  driving,  and  when  he  and  any  of 
bis  family  were  taking  a  ride  in  the  car 
it  appears  that  he  always  did  the  driv- 
ing. On  the  day  of  the  injury,  defend- 
ant's brother,  IVed  BuUene,  was  a  guest  at 
dinner;  Throckmorton  and  his  wife  being 
present  During  the  meal  Throckmorton  ex- 
pressed a  desire  to  return  some  flsblng  tackle 
to  a  friend,  and  asked  permission  of  Mr.  Bnl- 
lene to  use  the  car  for  that  purpose.  Mr. 
BuUene,  Instead  of  allowing  him  to  take  the 
automobile,   told    him   he    (BuUene)    would 


drive  It  himself  for  the  purpose.  Aooordlnff- 
ly  defendant,  his  brother,  and  Throckmorton 
got  into  the  car,  the  defendant  drove  to  the 
place  where  the  son-in-law  desired  to  go,  they 
performed  the  errand,  and  defendant  drove 
back  to  his  house.  When  they  drove  up  to 
the  front  Throckmorton's  wife,  who  had  re- 
mained at  home,  met  them  and  said  that  a 
friend  of  Throckmorton's,  Dudley  Klncald, 
bad  caUed  up  to  say  that  a  friend  of  his, 
Jack  Brandt,  bad  broken  down  at  Sixty- 
Third  and  Oak  streets,  and  wanted  a  wrench. 
Throckmorton  then  asked  the  defendant  If  be 
could  use  the  car  to  take  the  wrench  over  to 
Brandt ;  it  being  four  or  five  blocks  distant 
Mr.  BuUene  told  blm  he  could  use  it  for  that 
purpose.  Throckmorton  asked  what  he 
should  do  with  the  car  when  he  returned,  and 
BuUene  told  him  to  put  it  in  the  garage;  that 
he  would  not  want  It  any  more  that  evening. 
When  Throckmorton  arrived  at  the  place  of 
tbe  breakdown,  he  found  that  the  repair  had 
been  made  and  his  aid  was  unnecessary.  In- 
stead of  returning  to  his  father-in-law's 
house,  he  drove  to  the  home  of  his  friend, 
Dudley  Klncald,  a  distance  of  some  three 
mUes  from  that  point  and  took  Klncald  In  the 
car  for  the  purpose  of  going  to  the  Commerce 
Building,  which  was  four  or  five  mUes  from 
appeUant's  house.  Before  arriving  at  the 
Commerce  Building,  Throckmorton  met  the 
car  in  which  the  plaintiff  was  driving,  and  a 
collision  occurred,  in  which  the  plaintifl!  was 
severely  Injured. 

[1]  The  Jury  found  that  the  injury  to 
plaintiff  was  caused  by  the  negUgence  of 
Throckmorton,  and  the  evidence  seems  suffi- 
cient to  support  that  fln'dlng.  Bespondent 
presents  and  reUes  upon  this  proposition: 

"When  one  owns  and  maintains  a  vehicle  for 
the  use  and  pleasure  of  himself  and  family,  and 
an  injury  is  inflicted  through  the  negligence  of 
the  person  in  charge  of  the  vehicle  whue  using 
it  for  one  of  the  purposes  for  which  it  is  kept, 
the  owner  is  liable;  and  this  is  true,  whether 
the  person  driving  the  vehicle  at  the  time  is  a 
member  of  the  famUy  or  a  hired  chauffeur." 

Many  authorities  are  cited  in  support  of 
the  proposition.  Division  1  of  this  court  in 
the  case  of  Hays  v.  Hogan  (No.  18673)  200  8. 
W.  286,  not  yet  officially  reported,  exhaus- 
tively reviewed  those  cases  and  many  others, 
decided  by  courts  of  last  resort  in  several 
states  and  by  federal  courts,  in  which  the 
llabUlty  of  the  owner  of  a  vehicle  for  Inju- 
ries (Caused  by  thd  negligence  of  a  member  of 
the  owner's  fomUy  whUe  driving  his  vehicle, 
under  varying  circumstances  under  which 
the  driving  takes  place,  was  under  considera- 
tion. It  is  unnecessary  here  to  go  Into  an 
extended  dlacnssion  of  tbe  prmclples  in- 
volved. It  Is  Bufficlent  to  say  the  court  fol- 
lowing many  cases,  there  held  that  in  order 
to  hold  the  owner  of  an  automobile  or  other 
vehicle  liable  for  injuries  caused  by  the  neg- 
ligent driving  of  his  vehicle  by  a  member  of 
his  fauUly,  it  must  be  shown  that  the  relation 
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of  master  and  servant  existed  between  the 
owner  aai  the  member  driving,  and,  further, 
that  at  the  time  the  Injury  was  inflicted  by  the 
negligent  act  the  driver  was  about  the  business 
of  the  owner.  In  that  oase  the  defendant's 
minor  son  was  driving  his  father's  car,  which 
bad  been  purchased  and  was  kept  for  the 
use  and  pleasure  of  his  family ;  but  the  son 
was  driving  the  car  for  his  own  pleasure, 
and  not  on  any  special  business  or  under  any 
instruotlous  of  his  father's.  The  opinion 
says: 

"After  a  careful  consideration  of  all  the  au- 
thorities cited,  we  have  reached  the  same  con- 
clusion, and  hold  that  the  ownership  of  an  au- 
tomobile purchased  by  a  father  for  the  use  and 
pleasure  of  himself  and  famil^r  does  not  render 
him  liable  in  damages  to  a  third  person  for  in- 
juries sustained  thereby,  through  the  negligence 
of  his  minor  son  while  operating  the  same  on  a 
public  highway,  in  furtherance  of  his  own  busi- 
ness or  pleasure ;  and  the  fact  that  he  bad  the 
father's  special  or  general  permission  to  so  use 
the  car  is  wholly  Immaterial." 

That  comprehenslvei  statement  of  a  prin- 
ciple determines  this  case  against  the  plain- 
tlfr.  It  may  be  conceded  that  the  evidence 
was  sufficient  In  this  case  to  show  Throck- 
morton was  a  member  of  defendant's  family ; 
that  he  used  the  machine  at  times  with  per- 
mission, and  sometimes  without  permission. 
It  may  be  conceded  that  the  evidence  to  suffi- 
cient from  which  the  jury  might  infer  a  gen- 
eral i)erml8sion  to  use  It  when  necessary. 
Bint  the  most  that  can  be  said  of  such  use  to 
that  Throckmorton  always  took  the  car  for 
his  own  business  or  pleasure,  and  never  for 
any  special  purpose  of  defendant.  These 
facts  were  developed  by  the  defendant's  evi- 
dence, though  the,  plaintiff  did  not  make  a 
serious  attempt  to  contradict  them. 

It  seems  to  be  the  conclusion  reached  by 
many  authorities,  cited  approvingly  by  the 
court  in  the  Hogan  Case,  that,  where  a  ma- 
chine to  kept  for  the  pleasure  of  the  owner's 
family,  the  relation  of  master  and  servant 
does  not  exist  between  the  owner  and  the 
member  of  the  family  who  drives  the  ma- 
chine, unless  it  is  driven  for  some  special  or 
general  purpose  of  the  owner,  aside  from  the 
mere  pleasure  of  the  driver.  The  opinion 
holds  the  fact  that  the  car  was  being  driven 
at  the  time  of  the  injury  by  the  owner's  son 
raises  no  presumption  that  the  son  was  the 
servant  of  his  father  and  acting  within  the 
scope  of  his  authority.  The  extotence  of  that 
relation  would  have  to  be  proved,  as  in  other 
cases. 

[2]  On  the  occasion  in  question,  so  far  as 
the  evidence  shows,  BuUene  allowed  Throds- 
morton  to  use  his  machine  to  go  a  few  blocks 


for  the  purpose  of  taking  a  wrench  to  a  per- 
son in  distress.  It  looked  more  like  a  loan 
of  the  machine  than  anything  else.  It  could 
not  be  said  that  Bullene  sent  Throckmorton 
on  that  errand  for  any  purpose  of  BuUene's. 
It  was  not  bto  aflCair.  He  simply  allowed  bto 
son-in-law  to  ose  hto  machine  to  do  a  favor 
for  a  friend. 

[3]  Even  if  Throckmorton  bad  been  acting 
under  the  Instructions  of  Bnllene,  and  if  the 
circumstances  were  such  that  it  might  be  in- 
ferred that  he  was  BuUene's  servant  in 
charge  of  the  machine  (which  the  evidence 
failed  to  show),  the  injury  was  not  inflicted 
Willie  in  the  discharge'  of  that  errand. 
Throckmorton  went  far  beyond  hto  commis- 
sion, or  permission.  After  he  had  performed 
the  proposed  errand,  he  conceived  the  idea  of 
using  the  machine  on  a  matter  of  his  own. 
In  no  wise  connected  with  it  and  enHrely 
contrary  to  Us  instruction,  and  at  a  place 
several  miles  distant  from  the  place  where 
the  defendant  had  a  right  to  believe  hto  ma- 
chine was  being  used  he  caused  the  injury 
complained  of.  There  was  some  evidence 
tending  to  show  admissions  of  defendant  to 
the  effect  that  defendant  knew  where  Throck- 
morton was  every  minute  that  evening,  but 
the  evidence  did  not  indicate  that  the  permis- 
sion to  use  the  machine  went  farther  tban 
testified  to  by  the  defendant. 

Another  recent  decision  by  Division  No.  1 
of  this  court.  In  Guthrie  ▼.  Holmes  (No. 
20025)  19S  S.  W.  854,  is  directiy  In  point  upon 
that  proposition.  There  the  defendant,  own- 
er of  an  automobile,  was  driven  by  Us  hired 
chauffeur  to  the  railroad  station,  where  he 
took  a  train  to  leave  the  city,  after  directing 
the  chauffeur  to  take  the  car  back  home. 
The  chauffeur,  instead  of  going  directly 
home,  drove  around  the  city,  a  part  of  the 
time  under  a  pretense  of  being  on  the  general 
business  of  the  owner  of  the  autoaioblle,  and 
after  getting  drunk  and  taking  some  compan- 
ions in  his  car  he  negligently  cansed  an  in- 
jury for  which  the  plaintiff  sued.  It  was 
held,  the  servant  having  diverted  the  car 
from  any  general  or  particular  purpose  of  the 
owner,  that  the  defendant  was  not  liable. 
This  case  cannot  be  dtotingutohed  in  princi- 
ple from  the  Hogan  Case. 

The  Judgment  is  reversed. 

ROT,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 
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STATE  y.  SCHMIDT  et  al.    (No.  18888.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  16, 1918.) 

1.  Bail  4e948  — Ordkr  fob  Bond— Insuffi- 

CIKNCY. 

Rev.  St.  1909,  {  6064,  authorizing  officers 
to  take  bail  during  court  vacations,  in  certain 
cases,  applies  only  to  misdemeanor. 

2.  Bail  i^=>48  —  Okdeb  fob  Bowd  —  Insdkfi- 

CIENCT 

Undei  Rev.  St.  1909,  $S  5123,  5124,  author- 
izing tbe  court,  or  clerk  m  his  absence,  to  fix 
bail,  and  section  5126  authorizing  release  of 
prisoners  upon  bail  being  fumiahed  to  amount 
specified  in  tbe  warrant,  a  capias  indorsed  by 
the  prosecuting  attorney,  naming  the  amount 
of  bail,  but  not  signed  by  the  court  or  clerk, 
renders  a  bail  bond  executed  pursuant  thereto 
void. 

Appeal  from  Circuit  Court,  McDonald 
County;  Carr  McNatt,  Judge. 

Action  by  the  State  of  Missouri  against 
Herman  Schmidt  and  Robert  Schmidt.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed,  and  defendants  discharged  from 
liability. 

J.  A.  Sturges,  of  PlnevlUe,  for  appellants. 
Frank  W.  McAllister,  Atty.  Gen.,  and  C.  P. 
L«  Mire,  Asst  Atty.  Gen.,  for  the  State. 

WHITE,  C.  The  appeal  Is  from  a  judg- 
ment on.  a  forfeiture  of  recognizance,  appel- 
lants being  sureties  for  one  O.  W.  Crawford, 
who  failed  to  appear  at  the  August  term  of 
the  circuit  court  of  McDonald  county,  as  re- 
quired by  his  recognizance. 

Information  was  filed  the  21st  day  of 
March,  1914,  In  the  circuit  court  of  McDon- 
ald county  by  the  prosecuting  attorney  of 
that  county,  charging  O.  W.  Crawford  and 
Chris  Nance  with  the  larceny  of  $35  worth 
of  clover  seed.  Thereupon  the  clerk  of  the 
circuit  court  of  that  county  Issued  a  capias 
commanding  the  sherlflf  to  arrest  the  de- 
fendants so  charged  and  produce  their  bodies 
In  court  on  the  first  Monday  of  the  August 
term  f611owlng.  The  sheriff's  return  shows 
that  he  executed  the  writ  on  the  24th  day  of 
March  "by  taking  In  charge  and  releasing 
by  taking  bond."  Tbe  recognizance  of  O. 
W.  Crawford,  conditioned  on  his  appearance 
at  the  August  term,  signed  on  the  last-men- 
tioned day  by  Crawford  and  by  the  api)el- 
lants  herein  as  sureties,  was  filed  In  the  said 
drcnit  court.  He  failed  to  appear,  and  his 
recognizance  was  forfeited,  whereupon  the 
clerk  of  said  court  on  the  9th  day  of  Decem- 
ber, 1914,  Issued  a  scire  facias  directed  to 
the  niipellants  Herman  Schmidt  and  Robert 
Schmidt  to  appear  at  the  February  term  of 
said  court  and  show  cause  why  a  Judgment 
of  forfeiture  should  not  be  rendered  against 
tbem.  At  the  February  term  these  sureties 
filed  answer  to  this  scire  facias,  denying 
that  they  executed  tbe  recognizance  men- 
tioned, and  denying  that  there  was  any  le- 


gal forfeiture  of  anj  recogni»tnce  such  as 
set  forth  in  the  scire  facias. 
.  Tbe  answer  further  alleged  that  tbe  sberiff 
bad  no  authority  to  take  tbe  supposed  re- 
cognizance or  to  admit  the  said  O.  W.  Craw- 
ford to  ball,  and  that  the  clerk  of  said  court 
had  no  authority  to  fix  the  amount  of  said 
ball  or  Issue  the  said  warrant,  and  that  tbe 
said  clerk  did  not  indorse  on  said  pretended 
warrant  the  amount  which  the  sheriff  might 
take  as  ball,  and  did  not  indorse  any  state- 
ment showing  any  authority  to  fix  said 
amount  Afterwards,  at  tbe  E''ebraary  term, 
the  matter  was  submitted  to  the  court  upon 
a  hearing  of  the  scire  facias  and  answer, 
and  tbe  court  rendered  judgment  in  favor  of 
tbe  state  against  the  sureties  upon  the  for- 
feiture in  the  sum  of  $1,000,  the  full  penalty 
of  tbe  bond.  This  Is  the  judgment  from 
which  appeal  Is  taken.  The  capias  In  pursu- 
ance of  which  the  sheriff  made  the  arrest 
has  no  indorsement  on  it  except  the  form  5n 
the  back  showing  the  nature  of  the  writ  with 
tbe  words,  and  blank  for  the  clerk's  name  un- 
filled, as  follows: 

"SherifF  will  take  bond  in  penalty  of  one  thou- 
sand dollars. 

"Attest:  ,  Clerk." 

Section  5123,  R.  S.  1909,  provides  that 
when  a  defendant  is  in  custody  for  a  baila- 
ble offense,  tbe  judge  of  tbe  court  in  which 
tbe  indictment  Is  pending  may  let  blm  to 
ball,  and  if  the  judge  is  not  in  the  county 
the  clerk  may  fix  the  amount  of  such  ball. 
Section  5124  provides  that  If  the  defendant 
is  not  arrested  or  in  custody  during  the 
term  at  which  the  indictment  is  returned, 
the  court  must  fix  the  amount  of  the  ball, 
and  the  clerk  must  Indorse  the  amount  on 
the  warrant,  but  If  no  order  fixing  the 
amount  of  the  bail  has  been  made  the  sheriff 
may  present  the  warrant  to  the  judge  of  the 
court,  and  the  judge  may  thereupon  indorse 
the  amount  of  the  ball  required,  or  If  the 
judge  is  not  In  the  county,  the  clerk  may  fix 
tbe  amount  of  the  bail. 

[1]  Section  5126  provide  that  when  the 
sheriff  shall  arrest  a  party  by  .virtue  of  the 
warrant  upon  Indictment  or  have  a  person 
in  custody  under  the  warrant  oi  commitment, 
"and  the  amount  of  the  bail  is  specified  on 
the  warrant,"  or  if  the  case  is  a  misdemean-  , 
or,  such  officer  may  take  ball.  The  amount 
"specified  in  the  warrant"  of  course  means 
tbe  amount  fixed  by  the  proper  authority,  as 
provided  in  sections  5123  and  5124.  While 
section  5064,  R.  S.  1909,  allows  the  officer  in 
certain  cases  to  take  ball,  it  is  held  to  apply 
only  to  misdemeanors. 

[2]  Thus  it  will  be  seen  from  the  sections 
mentioned  that  a  sheriff  had  no  authority 
to  fix  tbe  amount  of.  ball  for  any  person 
whom  he  might  arrest  for  a  felony.  The 
clerk  had  such  authority  in  cuse  the  judge 
was  not  in  the  county,  but  there  appears  no 
Indorsement  showing  that  the  cierk  fixed  the 
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amount  of  the  ball.  The  Indorsement  on  the 
oack  of  the  capias  was  not  signed  by  the 
clerk,  and  the  evidence  shows  that  this  In- 
dorsement was  made  by  the  prosecuting  at- 
torney. A  bond  taken  nnder  such  circum- 
stances is  void,  and  cannot  hold  the  sure- 
ties. State  T.  Crosswhlte,  195  Mo.  1,  loc.  dt. 
13,  14,  93  S.  W.  247;  State  v.  Fraser,  165 
Mo.  258,  65  S.  W.  660;  State  v.  Owen,  206 
Mo.  loc.  dt.  578,  105  S.  W.  639;  State  v. 
Woodward,  159  Mo.  680,  60  S.  W.  1042;  State 
V.  Pratt,  148  Mo.  402,  50  S.  W.  113.  The  At- 
torney General  representing  the  state  In  tblA 
case  admits  that  the  circuit  court  committed 
error  in  rendering  judgment  against  the 
sureties  under  the  drcumstances  mentioned. 
The  Judgment  of  the  drcult  court,  there- 
fore, Is  reversed,  and  the  defendants  dis- 
charged from  liability  on  the  said  recog- 
nizance. ' 

ROT,  O.,  concnrt. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  Is  adopted  as  the  opinion  of 
the  court    All  the  Judges  concur. 


HAGGARD  v;  McGREW  COAl,  CO. 
(No.  17902.) 


(Supreme  Court  of  Missouri. 
Feb.  2,  1918.) 


In  Bane. 


1.  Mastbb  AMD  Servant  4=9264(7)— Imjubibs 
TO  Sebvantt-Issues  Made  bt  Pleadings— 
Gbound  of  Neqlioeince. 

In  a  coal  miner's  action  for  injuries,  where, 
in  the  first  portion  of  the  petition,  there  was 
a  statement  that  defendant  negligently  employ- 
ed an  inexperienced  jack  setter  in  place  of  the 
regular  jack  setter,  but  in  charging  just  what 
neKliKence  of  defendant  occasioned  the  injury, 
plaintiff  failed  to  indude  the  alleged  negligence 
of  employing  an  inexperienced  jack  setter,  such 
ground  of  negligence  was  beyond  the  issues  made 
by  the  pleadings. 

2.  Mabteb  and  Servant  «=s>270(1)— Injuries 
TO  Servant  —  Inexperience  of  Servant 
Working  with  Plaintibs>— Sufficiency  of 
Evidence. 

In  a  coal  miner's  action  for  injuries,  evi- 
dence hdd  insuffident  to  show  that  one  operat- 
ing a  mining  machine  with  plaintiff  was  an  in- 
experienced jack  setter, 

3.  Masteb  and  Sebvant  €=3266(12)— Injuries 
•  to   Servant— Performance  of  Duty   by 

Fellow  Servant— Presumption. 
A  coal  miner  operating  a  mining  machine 
with  plaintiff  suing  the  coal  mining  company 
for  injuries  is  presumed  to  have  done  his  duty 
in  relation  to  tne  inspection  of  the  roof  before 
putting  up  a  jack,  in  the  absence  of  proof  to  the 
contrary. 

4.  Master  and  Servant  «=>278(16)  —  Injtt- 
BiES  to  Servant  —  Negligence  of  Coal 
Mining  Company  in  Failing  to  Inspect 
Roof— Sufficency  of  Evidence. 

In  a  coal  miner's  action  for  injuries  while 
operating  a  mining  machine,  evidence  held  not 
to  disclose  negligence  of  the  mining  company 
through  its  employ^  working  with  plaintiff  in 
failing  properly  to  inspect  the  roof  before  put- 
ting up  a  jack. 


5.  Masteb  and  Servant  «=s>125(1)— iNJUUiEa 
TO  Sebv ANT— Unsafe  Place  to  Work— No- 
tice TO  Master. 

IVi  convict  the  master  of  an  unsafe  condi- 
tion in  a  working  place,  the  evidence  must  bring 
home  to  the  master  notice  of  such  condition  in 
time  to  have  remedied  it  before  the^  acddent. 

6.  Master  and  Servant  ®=3l01,  102(1)— Safe 
Tool*— Safe  Place  in  Which  to  Work. 

It  is  a  master's  duty  to  furnish  the  servant 
with  reasonably  safe  appliances  with  which  to 
work,  and  a  reasonably  safe  place  ia  which  t« 
work. 

Appeal  from  Circuit  Ck>nrt,  Lafftyette  C!oaii- 
ty;    Samuel  Davis,  Judge. 

Action  by  Gtentry  W.  Haggard  against  the 
McGrew  Coal  0>mpany,  a  corporation.  FnMn 
a  judgrment  for  defendant,  plalntlfl  appeals. 
Judgment  affirmed. 

AuU  &  Aull,  of  Lexington,  and  Bird  & 
Pope,  of  Kansas  C!ity,  for  ai^>eUant.  Charles 
Lyons  and  Horace  F.  Blackwell,  both  of  Lex- 
ington, for  respondent 

GRAVES,  J.  Action  for  personal  Injuries. 
The  trial  court  sustained  a  demurrer  to 
plalntUTs  evidence,  whereupon  plaintiff  was 
forced  to  take  a  nonsuit  which  by  proper 
motion  be  asked  the  court  to  set  aside  Be- 
ing refused  this  relief  and  JudgmMit  going 
against  him,  he  has  appealed  to  this  court 
The  petition,  eliminating  formal  parts  and 
the  description  of  plaintitTs  injuries.  Is  short 
and  inasmuch  as  this  petition  charges  some 
negligent  acts,  which  acts  are  not  averred  to 
be  the  cause  of  the  Injury,  we  think  best  to 
set  out  the  petition.  We  can  thus  better  de- 
termine Just  what  acts  of  negligence  Have  a 
causal  connection  with  the  injury.  The  pe- 
tition reads: 

"That  on  or  atjout  August  31,  1911,  plaintiff 
was  employed  by  said  defendant  and  was  put 
to  work  as  a  shoveler  in  the  said  Graddy  mine 
of  said  defendant.  That  in  said  Graddy  mine 
said  defendant  used  an  electrical  mining  ma- 
chine, and  in  operating  said  machine  said  de- 
fendant employed,  at  the  time  plaintiff  was  in- 
jured, a  force  of  five  men,  consisting  of  Thomas 
Scott,  who  was  in  charge  of  the  machine,  Frank 
Jennings,  who  was  acting  as  the  rail. or  jack 
setter,  Taylor  Brooks  and  plaintiff,  who  were 
shovelers,  and  Thomas  McGinnis,  who  was  the 
machine  boss.  That  the  regular  rail  or  jack 
getter  was  George  Bray,  but  on  September  1, 
1911,  he  was  absent  and  said  defendant  cardess- 
ly  and  negligently  put  in  his  place  said  Frank 
Jennings,  an  inexperienced  man,  and  becanse 
of  his  lack  of  experience,  not  a  fit  person  for 
said  work  of  rail  or  jack  setter.  That  one  of 
the  duties  of  a  rail  or  jack  setter  was  to  see  that 
the  roof  of  the  mine  at  or  near  the  place  where 
said  dectric  mining  machine  was  at  work  was 
in  a  reasonably  safe  condition,  which  he  was 
to  do  by  examining,  pulling  upon  and  sonnd- 
ing  said  roof,  and  if  it  became  in  a  condition 
that  it  was  not  reasonably  safe,  to  notify  the 
man  running  said  machine,  and  have  said  ma- 
chine stop  working  until  said  defective  roof  of 
said  mine  was  removed,  and  it  was  the  duty  of 
the  defendant  to  exerdse  ordinary  care  to  pro- 
vide the  plaintiff  a  reasonably  safe  place  in 
which  to  do  his  work  and  not  to  expose  him  to 
a  danger  of  injury  while  engaged  at  his  work 
of  dioveler,  that  could  have  been  avoided  by 
the  exercise  of  ordinary  care  on  the  part  of  the 
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defendant  And  plaintiff  states  that  as  such 
ahoTeler  he  was  required  to  shovel  behind  said 
electrical  machine,  and  take  down  jacks  attach- 
ed to  iron  rails  on  which  said  machine  ran  and 
to  nncouple  said  rails  so  as  to  enable  the  same 
to  be  replaced  in  front  of  said  electrical  mininr 
madiine,  as  said  machine  moved  forward,  and 
to  remove  and  clear  away  dirt  and  other  mate- 
rial from  under  the  layers  of  coal,  which  was 
thrown  down  by  said  machine,  preliminary  to 
the  mining  and  removing  of  such  coal  from  said 
mine.  And  plaintiff  states  that  on  the  1st  day 
of  September,  A,  D.  1911,  and  at  about  the  hour 
of  11  o'clock  p.  m.  on  said  day,  plaintiff  in  the 
discharge  of  his  duty  as  such  shoveler  removed 
a  jack  from  the  rail  of  said  electrical  mining 
machine,  and  a  part  of  Uie  roof  of  said  mine 
about  4  inches  thick,  6  feet  wide,  and  10  feet 
long,  and  weighing  about  1%  tons  fell  and 
struck  him  on  the  back,  hips  and  shoulders,  in- 
juring him.  •  •  •  That  said  injuries  were 
caused  by  the  carelessness  and  negligence  of 
said  defendant  and  its  said  rail  and  jack  set- 
ter, Frank  Jennings,  in  carelessly  and  negli- 
gently failing  and  neglecting  to  exercise  ordi- 
nary care  to  ascertain  whether  or  not  the  said 
rooif  of  said  mine  that  fell  npon  the  plaintiff 
■was  in  a  reasonably  safe  condition,  and  in  fail- 
ing to  provide  plaintiff  a  reasonably  safe  place 
in  whioi  to  do  his  work.  That  by  reason  of 
bis  said  injuries,  plaintiff  has  been  damaged 
in  the  full  sum  of  |i20,000,  for  which  amount  he 
demands  judgment  against  the  defendant,  to- 
gether with  the  costs  of  this  suit" 

me  answer  was:    (1)  A  general  denial; 

(2)  a  plea  of  contributory  negligence;    and 

(3)  assumption  of  risk.  Reply  denied  all 
new  matter  In  answer.  We  quote  tbe  full  pe- 
tition for  the  reason  that  It  is  alleged  In  tbe 
first  part  thereof  tbat  the  defendant  was 
negligent  In  tbe  employment  of  Frank  Jen- 
nings as  Jack  setter,  because  of  Ms  inexperi- 
ence, but  when  it  comes  to  charge  tbe  negli- 
gence which  in  fact  caused  tbe  injury,  this 
alleged  negligence  is  omitted.  The  negli- 
gence which  Is  charged  to  have  caused  the 
Injury  Is:  (1)  "Falling  and  neglecting  to  ex- 
ercise ordinary  care  to  ascertain  whether  or 
not  the  said  roof  of  said  mine  that  fell  ut)on 
plaintiff  was  In  a  reasonably  safe  condition ;" 
and  (2)  "In  failing  to  provide  plaintiff  a  rea- 
sonably safe  place  In  which  to  do  his  work." 

Such  are  the  issues,  and  the  evidence  can 
best  be  stated  In  the  course  of  the  opinion.  - 

[1]  I.  A  clear  conception  of  tbe  Issues  to 
be  determined  always  shortens  an  opinion. 
In  the  brief  of  appellant  it  is  urged  that  the 
hiring  of  an  Inexperienced  jack  setter  is  a 
ground  of  negligence  upon  which  plaintiff  Is 
entitled  to  recover.  There  is  a  statement  In 
tbe  jietitlon  (the  first  iwrtlon  thereof)  to  the 
effect  that  tbe  defendant  negligently  employ- 
ed an  inexperienced  Jack  setter  In  the  place 
of  tbe  regular  Jack  setter.  But  when  the 
plaintiff  gets  to  the  point  of  stating  just 
what  negligence  of  the  defendant  occasioned 
his  Injury,  he  falls  to  include  the  alleged 
negligence  of  employing  an  inexperienced  Jack 
setter.  This  ground  of  negligence  is  there- 
fore beyond  tbe  Issues  made  by  the  plead- 
ings, and  must  be  dismissed  from  considera- 
tion. We  bare  so  recently  and  so  fully  gone 
oyer  this  exact  question  that  a  mere  refer- 
ence to  the  case  will  suffice.  State  ex  rel. 
200  S.W.-68 
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II.  In  what  we  have  said  in  paragraph  1, 
supra,  we  do  not  mean  to  say  that  evidence 
of  the  inexperience  of  Jennings,  the  Jack 
setter,  may  not  be  competent,  under  the  caus- 
al negligence  pleaded,  but  what  we  do  mean 
Is  that  as  an  independent  act  of  actionable 
negligence,  it  has  not  been  so  pleaded  as  to 
avail  the  plaintiff.  Whether  evidence  of  tbe 
Inexperience  of  the  Jack  setter  may  be  com- 
petent upon  the  causal  negligence  pleaded  we 
will  discuss  later.  If  competent  at  all,  It 
would  be  on  the  alleged  failure  of  defendant 
to  ascertain  the  condition  of  the  roof.  But, 
as  stated  above,  this  matter,  If  necessary,  can 
be  determined  in  the  proper  place. 

III.  Tbe  real  question  Involved  in  this  rec- 
ord Is  a  rather  complicated  one  under  the 
facts.  Defendant  did  Its  mining  with  an 
electric  machine.  The  operation  of  this  ma- 
chine required  four  men.  In  front  of  the 
machine  was  a  man  called  the  "Jack  setter," 
on  the  machine  was  a  man  called  "the  ma- 
chine runner,"  and  back  of  the  machine  was 
a  man,  in  mining  parlance  sometimes  called 
"the  spragger,"  and  still  back  of  him  was 
a  fourth  man  called  a  "shoveler."  Both 
men  working  back  of  the  machine  are  some- 
times designated  "sbovelers."  This  machine 
operates  or  runs  upon  a  single  rail  track,  and 
these  rails  and  thereby  the  machine,  are 
held  In  position  by  jacks,  v?lilch  jacks  serve 
the  further  Incidental  purpose  of  bracing  tbe 
roof  of  the  mine.  The  working  track  con- 
sists of  four  rails  and  four  of  these  Jacks. 
Each  rail  is  about  7  feet  in  length.  When 
the  ponderous  machine  (weight  about  2,000 
pounds)  reaches  tbe  second  jack  from  the  end 
of  the  track  toward  which  tbe  machine  is 
moving,  tbe  fourth  man  above  described 
takes  down  tbe  jack  at  the  rear  end  of  the 
track,  and  passes  this  rail  and  Jack  to  tbe 
"jack  setter"  at  the  front  end  of  the  track, 
to  be  there  used  for  a  further  extension  of 
tbe  track  In  the  direction  In  which  tbe  ma- 
chine Is  moving.  The  plaintiff  In  this  case 
was  the  fourth  or  rear  maa  The  evidence 
tends  to  show  tbat  it  was  bis  duty  to  re- 
move the  rear  Jack  and  rail  and  pass  them 
up  to  the  front  as  aforesaid,  and  in  addition 
to  shovel  the  dirt  and  slate  and  other  debris 
into  the  "gob"  piles.  The  man  Just  ahead  of 
him  called  by  some  tbe  "first  shoveler"  and 
by  others  the  "spragger"  removed  the  dirt 
and  other  d^rls,  which  the  machine  took 
out  from  underneath  tbe  coal  vein,  and 
placed  small  pieces  of  slate  or  rock  under  the 
unsupported  coal.  This  process  was  called 
"spragging"  the  coal,  and  hence  the  name 
"spragger"  in  some  instances. 

[2]  There  is  evidence  tending  to  show  that 
It  was  the  duty  of  the  "jack  setter"  to  test 
the  roof  when  he  set  the  Jack,  and  If  there 
was  anything  wrong  with  it  to  give  notice  to 
the  "machine  runner"  and  the  other  men. 
There  is  also  evidence  tending  to  show  that 
tbe  "shoveler"  was  not  required  to  examine 
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or  test  the  roof  before  removing  the  jack, 
unless  he  had  received  notice  of  a  bad  con- 
dition, or  he  himself  saw  that  the  roof  ■was 
dangerous.  The  most  that  can  be  said  for 
defendant  is  that  the  evidence  may  be  said 
to  be  conflicting  as  to  the  absolute  duty  of 
the  "shoveler"  to  inspect  the  roof.  One  wit- 
ness testified  that  it  was  the  "shoveler's" 
duty  to  Inspect  the  roof  before  removing  the 
jack,  but  upon  re-examination  he  changed  or 
materially  qualified  the  statement.  There  is 
no  evidence  as  to  whether  or  not  the  "jack 
setter"  as  a  fact  did  or  did  not  Inspect  and 
test  the  roof  when  he  set  the  jack,  the  re- 
moval of  which  was  followed  by  the  acci- 
dent The  evidence  is  in  some  conflict  upon 
the  question  as  to  whether  or  not  the  opera- 
tion of  the  machine  might  have  made  a  bad 
roof  out  of  a  good  roof  between  the  time  the 
jack  was  set  and  the  same  jack  removed. 
The  Immense  jar  by  the  operation  of  the  ma- 
chine Is  not  only  shown,  but  almost  self-evi- 
dent. The  evidence  Is  In  conflict  as  to 
whether  a  prudent  experienced  miner  would 
at  all  times  examine  and  test  the  roof  be- 
fore taking  down  a  jack.  Nor  does  the  evi- 
dence show  that  Jennings  was  an  inexperi- 
enced jack  setter.  We  have  but  two  bits  of 
testimony  upon  that  point.  George  Bray  tes- 
tified: 

"Q.  Do  you  know  of  his  acting  as  rail  or  jadt 
setter  before  he  to<dt  your  place  there  V  A.  No, 
sir." 

The  same  witness  was  further  interrogated 
later,  and  said: 

"Q.  Do  you  know  whether  Frank  JcDniDgs 
had  acted  as  a  rail  or  jack  getter  in  the  Graddy 
mine  before  the  night  he  took  that  place  there? 
A.  I  never  had  beard  of  it.  Q.  What  was  his 
regular  work  there?  A.  Shoveling,  as  far  as 
I  know." 

These  statements  are  not  sufiicient  to  show 
that  Jennings  was  an  Inexperienced  jack  set- 
ter. The  record  shows  that  such  machines 
were  operated  In  other  mines.  In  other 
words,  the  mine  in  which  plaintlflT  was  work- 
ing was  not  the  only  mine  using  electric  min- 
ing machines  requiring  the  services  of  a 
"jack  setter."  Proof  that  Jennings  had  nev- 
er before  acted  as  "jack  setter"  In  that  mine 
is  not  suflJdent  to  show  that  he  was  inex- 
perienced in  that  work.  The  question  of 
Jenning's  Inexperience  therefore  drops  out 
of  the  case  both  under  the  pleadings  and  the 
facts.  Other  questions  will  l>e  taken  in  or^ 
der,  having  in  view  the  facts  stated,  supra. 

[3]  IV.  It  will  be  observed  that  this  case 
is  one  of  fact  rather  than  law.  In  other 
words,  when  the  facts  are  determined  it  only 
requires  the  application  of  plain,  simple,  and 
undisputed  legal  principles.  Both  by  plead- 
ing and  proof  the  alleged  inexperience  of  the 
"jack  setter,"  Jennings,  is  eliminated.  With 
this  question  out  of  the  case  we  have  but  two 
questions  left:  (1)  The  alleged  negligent  fail- 
ure of  Jennings  to  inspect  the  roof  when  he 
set  the  Jack  In  advance  of  the  machine ;  and 
(2)  the  failure  of  defendant  to  furnish  plain- 
tiff a  safe  place  in  which  to  worlc    When  we 


say  "but  two  questions  left"  we  are  r^er- 
ring  to  the  case  from  plaintiff's  pleadings 
and  evidence,  and  not  to  the  alleged  matter 
of  contributory  negligence  assigned  by  de- 
fendant. We  take  these  questions  in  order. 
The  first  is  the  alleged  negligence  of  Jen- 
nings in  failing  to  properly  inspect  the  roof 
when  he  set  the  jack.  Upon  this  failure 
plaintiff's  direct  proof  Is  silent.  He  does  not 
undertake  to  show  that  Jennings  did  not  in- 
spect the  roof.  Under  the  law  Jennings  is 
presumed  to  have  done  his  duty,  absent  proof 
to  the  contrary.  Eliot  v.  Railroad,  204  Mo. 
loc.  cit.  14,  102  S.  W.  532,  and  anthorlHes 
dted  therein;  HartweU  ▼.  Parks,  240  Mo. 
ioc.  dt  637  et  seq.,  144  S.  W.  793.  In  the 
Eliot  Case,  supra,  it  is  said: 

"The  master  is  entitled  to  the  benefit  of  the 
presumption  that  be  has  performed  hia  doty, 
until  the  contrary  appears  (Boyd  v.  Blumenthal 
&  Co.,  3  Penn.  [Del.]  564  [52  Atl.  330]).  and  it 
devolved  upon  the  plaintiff  in  this  case  to  show 
by  the  preponderance  of  the  evidence  that  de- 
fendant bad  failed  to  perform  its  duty  in  this 
respect,  in  consequence  of  which  her  husband 
sustained  injuries  from  which  he  died  (Penn- 
sylvania Company  v.  Whitcomb,  111  Ind.  212 
[12  N.  E.  380];  PeUerin  v.  International  Pa- 
per Co.,  96  Me.  38S  [62  Aa  842] ;  CahiU  v. 
Hilton,  106  N.  Y.  512  [13  N.  E.  339];  4 
Thomp.  Com.  Law  of  Negligence  [2d  Ed.1  i 
3866)." 

[4]  The  only  proof  to  the  contrary,  if  it 
may  be  so  called,  is  the  fact  that  after  the 
machine  (with  all  of  its  ponderous  action) 
had  l>een  run  beyond  the  jack,  the  removal 
of  which  occasioned  the  injury,  a  piece  of 
slate  did  fall.  The  evidence  shows  that  this 
machine  makes  (in  the  course  of  its  progress) 
heavy  jars  and  much  noise,  and  that  these 
jars  might  loosen  slate  in  the  roof  which 
was  apparently  sound  when  the  jack  was 
placed  thereunder.  How  and  when  this  slate 
became  cracked  or  loosened  does  not  appear 
from  the  evidence.  The  record  shows  that  In 
the  operation  of  the  machine,  by  the  action 
of  a  revolving  chain,  material  is  removed 
from  beneath  the  strata  of  coal,  and  at  times 
this  coal  sinks,  and  with  its  sinking  a  de- 
fective roof  may  be  occasioned.  With  the 
presumption  that  Jennings,  acting  for  de- 
fendant, did  his  duty,  the  proof  taken  as  a 
whole  falls  to  disclose  negligence  of  the  de- 
fendant in  failing  to  properly  inspect  the 
roof  before  putting  up  the  jack.  Under  the 
custom  proved  he  was  acting  for  the  master, 
and  the  presumption  discussed  In  204  Mo.  loi\ 
cit.  14,  102  S.  W.  532,  applies. 

[$]  v.  This,  then,  brings  us  to  the  other 
alleged  ground  of  negligence — ^i.  e^,  failure 
to  furnish  a  safe  place  within  which  to  work. 
This,  like  the  other,  calls  for  the  application 
of  simple  undisputed  legal  principles  to  the 
facts.  If  Jennings  inspected  the  roof  at  the 
time  of  putting  up  the  jack,  as  the  law  pre- 
sumes he  did,  then  there  is  no  evidence  that 
defendant  had  knowledge  of  an  unsafe  con- 
dition in  time  to  have  remedied  the  same 
prior  to  plaintiffs'  injury.  No  evidence  that 
the  place  had  not  been  previously  safe.    The 
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DDsafe  coDdltt<»i  mlc^t  have  been  one  brought 
about  by  the  very  work  In  which  the  plain- 
tiff was  engaged.  To  convict  the  master  of 
an  unsafe  condition  In  a  working  place,  the 
evidence  must  bring  home  to  the  master  no- 
tice of  such  condition  In  time  to  remedy  It 
before  the  accident.  Wojtylak  v.  Coal  Co., 
188  Mo.  260,  87  S.  W.  506;  Removlch  v. 
Constroctlon  Ca,  264  Mo.  loc.  dt.  55,  66, 
et  seq.,  173  S.  W.  686,  L.  R  A.  1917E,  233 ; 
Ronchetto  v.  Coal  Co.,  179  Mo.  App.  loc  dt. 
223,  166  S.  W.  876. 

[I]  It  is  the  dnty  of  a  master  to  furnish 
the  servant  with  reasonably  safe  appliances 
with  which  to  work,  and  a  reasonably  safe 
place  In  which  to  work,  but  where  such  have 
been  furnished,  it  is  also  the  further  rule  that 
notice  must  be  brought  home  to  the  master 
of  a  changed  condition  in  the  place  or  the  in- 
stniments,  if  he  Is  to  be  held  liable.  The 
proof  in  this  ease  falls  here. 

VI.  The  learned  trial  court,  it  is  alleged, 
sustained  the  demurrer  both  on  the  ground 
of  a  failure  to  show  negligence  upon  the  part 
of  the  defendant  and  the  contributory  negli- 
gence of  the  plalntUC.  On  contributory  neg- 
ligence the  facts  are  close  and  not  harmoni- 
ous. With  the  views  we  have  expressed 
above,  a  discussion  of  that  phase  of  the  case 
is  not  required. 

The  Judgment  nisi,  in  our  Judgment,  is 
right,  and  is  therefore  affirmed. 

PER  CnRIAM.  The  foregoing  opinion  of 
GRAVEIS,  J.,  tn  Division  1  is  adopted  as  the 
opinion  of  the  court  In  banc.  All  concur. 
WOODSON,  J.,  not  sitUng. 


SIcMENAMT  et  al.  v.  KAMPELMANN  et  al. 
(No.  18794.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  16,  1918.) 

1.  Appkai,  and  EbboS  ®=>1144 — Disposition* 
ON  AppbaIt- New  Tkial  in  E<juity— Con- 
STBDCiioN  of  Wnx. 

In  an  equity  suit  to  construe  a  will,  where 
a  new  trial  has  been  granted  on  motion  of  cer- 
tain of  the  devisees,  it  is  the  proper  practice  if 
such  new  trial  was  rightfully  granted  to  affirm 
the  order  and  to  remand  the  cause  for  a  retrial. 

2.  WIIJL8  «S>502  —  CoNSTBTTcnon — "Reia- 

TIVE8." 

Where  the  residuary  clause  of  a  will  provides 
that  if  there  be  a  residue  the  same  shall  be  di- 
vided "amongst  all  my  immediate  relatives  here- 
in named  proportionately  as  to  the  amounts 
hereinbefore  given,"  the  term  "relatives"  In- 
clades  blood  relatives  only,  and  not  relatives 
by  affinity,  the  will  not  disclosing  a  plain  pur- 
pose to  the  contrary. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Relative.] 

Appeal  from  St  Louis  Circuit  Court;  James 
E.  Wlthrow,  Judge. 

Suit  by  John  McMenamy  and  others,  exec- 
utors of  the  will  of  George  Kaufhold,  deceas- 


ed, against  Mathlas  Eiampelmaim  and  oth- 
ers for  the  construction  of  a  will.  From  an 
order  granting  a  new  trial,  defendants  ap- 
peaL    Affirmed  and  remanded. 

This  Is  a  suit  In  equity  whereby  the  execu- 
tors of  the  will  of  George  Kaufhold,  deceas- 
ed, seek  to  have  said  will  and  more  ixarticu- 
larly  paragraph  29  (the  residuary  clause) 
thereof  construed.  Trial  was  had  in  the  cir- 
cuit court  of  the  city  of  St  Louis,  which  re- 
sulted in  a  decree  construing  said  clause  to 
include  within  its  provisions  the  legatees 
who  were  the  blood  relatives  of  the  deceased 
wife  of  the  testator  as  well  as  the  legatees 
residing  within  the  United  States,  who  were 
the  blood  relatives  of  the  testator.  There- 
upon motions  for  a  new  trial  were  filed  on 
behalf  of  the  executors  and  some  of  the 
legatees  who  were  the  blood  relatives  of  the 
testator. 

The  several  motions  for  a  new  trial  were 
sustained,  and  thereupon  the  legatees,  who 
were  the  relatives  of  the  deceased  wife  of 
the  testator,  duly  appealed  from  the  order 
granting  a  new  trlaL  It  is  contended  by  all 
the  parties  that  the  amount  in  dispute  is 
more  than  $7,600,  and  therefore  sufficient  to 
confer  jurisdiction  of  the  appeal  here.  In 
order  that  the  clause  sought  to  be  construed 
may  be  seen  in  its  true  setting  it  is  -neces- 
sary that  the  will  be  copied  herein.  We 
have  underscored  paragraph  29,  the  one  to 
be  construed.    The  wUl  is  as  follows : 

"St  Louis,  Mo.,  April  26th,  1904." 

"In  the  name  of  God,  Amen. 

"I  George  Kaufhold  of  the  City  of  St  Louis 
and  State  of  Missouri  being  of  sound  and  dis- 
posing mind  do  make,  publish  and  declare  Oxis  to 
be  my  last  will  and  testament. 

"My  estate  consists  of  the  following  real  es- 
tate, namely:  Being  the  eastern  fifty-five  (55) 
feet  seven  and  one  sixth  (7  1-6)  inches  more  or 
less,  of  Lot  three  (3)  and  all  of  Lot  E\)ur  (4) 
in  Block  five  (5)  of  D.  D.  Page's  Western  Ad- 
dition, in  City  Block  eighteen  hundred  and  sixtv 
(I860)  of  the  said  City  of  St  Louis,  State  of 
Missouri,  baring  an  aggregate  front  of  one  hun- 
dred and  sixty-six  (166)  feet  nine  and  one  sixth 
(9  1-6)  inches  more  or  less  on  the  North  line  of 
Easton  Avenue,  and  a  depth  of  one  hundred  and 
eiRhty-riine  (189)  feet  ten  (10)  inches  on  the 
West  side  of  Francis  Street,  and  one  hundred 
and  fifty  (150)  feet  more  or  less  on  the  South 
Side  of  Evans  Avenue  and  bounded  as  foUovk-s 
to-wit:  On  the  North  by  Evans  Avenue,  on 
the  East  by  Francis  Street,  on  the  South  by 
Easton  Avenue  and  on  the  West  by  property 
now  or  formerly  of  C.  S.  Luttercord. 

"I  own  personal  property,  viz:  Forty-seven 
and  one-half  (47  1-2)  shares  of  stock  in  the  Ger- 
man American  Literary  Society,  and  also  one 
(1)  share  in  the  Herald  of  Religious  Belief,  (a 
newspaper),  also  twenty-one  (21)  shares  in  the 
St.  Louis  Vitrified  and  Fire  Brick  Company  of 
St.  Louis,   Missouri. 

"First :  I  direct  that  all  my  just  debts,  if  any 
I  have  at  the  time  of  my  decease,  shall  be  paid 
by  my  executors. 

"Second:  I  do  make,  constitute  and  appoint 
my  friend  John  McMenamy  of  the  City  of  St 
Louis,  State  of  Missouri,  and  Frederick  Kauf- 
hold of  the  City  of  St.  Louis  and  State  of  Mis- 
souri, executors,  of  this  my  last  will  and  testa- 
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ment,  and  I  direct  that  they  shall  not  be  re- 
quired to  give  bond  before  administering  on  said 
estate. 

"Third:  I  direct  that  the  executors  hereinbe- 
fore named  shall  take  charge  of  the  said  real  es- 
tate above  mentioned  and  described,  and  for  the 
puryose  of  payiug  the  legacies  and  shall  sell 
same  at  as  early  a  date  as  convenient  after  my 
death,  as  will  not  prove  injurious  to  said  real 
«state;  they  are  to  collect  the  rents  of  said  real 
estate  until  so  sold,  and  make  such  disposition 
by  sale  or  otherwise  of  the  stock  above  mention- 
ed as  will  prove  most  advantageous.  The  execu- 
tors to  act  solely  as  they  may  deem  best  for  the 
interest  of  my  estate,  and  by  no  means  to  dis- 
pose of  this  stock  at  a  sacrifice  or  force  the 
same  upon  the  market. 

"Fourth:  I  give,  devise  and  bequeath  to  the 
two  (2)  daughters,  .Boselia  Wagner  (n6e  Kanf- 
hold)  and  Barbara  Kirchner  (n6e  Kaufhold) 
being  daughters  of  Henry  Kaufhold  deceased, 
my  brother,  the  sum  of  One  thousand  and 
no/100  ($1000.00)  Dollars  each. 

"Fifth:  To  George  Kaufhold  the  son  of  my 
brother  Francis  Joseph  Kaufhold  in  Germany, 
I  give,  devise  and  bequeath  the  sum  of  One 
thousand  and  no/100  ($1000.00)  dollars. 

"To  my  brother  Francis  Joseph  Kaufhold  (if 
living),  I  give,  devise  and  bequeath  the  sum  of 
One  thousand  and  no/100  ($1000.00)  Dollars. 

"Sixth:  1  give,  devise  and  bequeath  to  two 
(2)  children  of  Martha  E.  Gluth  (n6e  Kaufhold) 
of  Germany,  (Joseph  Gluth  and  Martha  E, 
Gluth)  the  sum  of  Twelve  hundred  and  fifty  and 
no/100  ($1250.00)  Dollars  each. 

"Seventh:  I  give,  devise  and  bequeath  to 
Mary  Antrup  (nie  Koch)  and  Margaret  Roche 
(n^e  Koch)  and  Jacob  Koch  of  Vandalla  Illi- 
nois, children  of  my  sister  Mrs.  Anna  Mary 
Koch  wife  of  Christopher  Koch,  each  the  sum 
of  Five  hundred  and  no/100  ($500.00)  Dollars. 

"Eighth:  I  give,  devise  and  bequeath  to  Math- 
ias  Kampelmann  and  Theresa  Kampelmann  his 
wife,  the  said  Mathias  Kampelmau  being  half 
brother  of  my  late  wife,  the  sum  of  One  thou- 
sand and  no/100  ($1000.00)  DoUars. 

"Ninth:  I  give,  devise  and  bequeath  to  Georise 
Kampelmann,  son  of  Mathias  Kampelmann,  the 
sum  of  One  thousand  and  no/100  ($1000.00) 
Dollars. 

"Tenth:  I  give,  devise  and  bequeath  to  Lizzie 
Kampelmann  now  Mrs.  Sueme,  wife  of  Joseph 
Sueme,  the  sum  of  Eight  hundred  and  fifty  and 
no/100  ($850.00)  Dollars. 

"Eleventh:  I  give,  devise  and  bequeath  to  So- 
phia Kampelmann,  daughter  of  Mathias  Kampel- 
mann the  sum  of  Five  hundred  and  no/100 
($500.00)  Dollars. 

"Twelfth :  I  give,  devise  and  bequeath  to  Fred- 
ricka  Kampelmann,  wife  of  Henry  Kampel- 
mann, two  hundred  and  fifty  and  no/100  ($250.- 
00)  Dollars. 

"Thirteenth:  I  give,  devise  and  bequeath  to 
Mrs.  Minnie  Junior,  daughter  of  said  Henry 
Kampelmann,  the  sum  of  Two  hundred  aai 
fifty  and  no/100  ($250.00)  Dollars. 

"Fourteenth:  I  give,  devise  and  bequeath  to 
Adolph  Kampelmann,  a  son  of  Henry  Kampel- 
mann aforesaid,  the  sum  of  Two  hundred  and 
fifteen  and  no/100  ($215.00)  Dollars. 

"Fifteenth:  I  give,  devise  and  bequeath  to 
Bertha  Ivampelmann,  wife  of  Anton  Kampel- 
mann, half  brother  of  my  late  wife,  the  sum  of 
Four  hundred  and  no/100  ($400.00)  Dollars. 

"Sixteenth:  I  give,  devise  and  bequeath  to 
John  Kampelmann,  Theresa  Kampelmann,  So- 
phia Kampelmann,  Frederick  Kampelmann  and 
Louis  Kampelmann,  children  of  Anton  Kam- 
pelmann, the  sum  of  Four  hundred  and  no/100 
($400.00)  Dollars  each. 

"Seventeenth:  I  give,  devise  and  bequeath  to 
John  Kampelmann,  Kate  Kampelmann  and  So- 
phia Liorent,  children  of  Henry  Kampelmann, 
half  brother  of  my  late  wife,  each  the  sum  of 
Four  hundred  and  no/100  ($400.00)  Dollars. 


"Eighteenth:  I  give,  devise  and  heqneath  to 
my  friend  John  McMenamy,  the  sum  of  Five 
hundred  and  no/100  ($500.00)  Dollars,  for  serv- 
ices, to  be  rendered  for  an  unremunerative  char- 
acter during  my  life  time. 

"Nineteenth:  I  give,  devise  and  beqneath  to 
Frederick  Kaufhold,  son  of  my  late  brother 
Henry  Kaufhold.  St.  Lonis,  Missouri,  the  sum  of 
One  Thousand  and  no/100  ($1000.00)  Dollars. 

'Twentieth:  I  give,  devise  and  bequeath  to 
Dorothea  SchoUmeier  <n6e  Kaufhold),  daughter 
of  my  brother  Henry  Kaufhold  deceased  of  Ger- 
many, the  sum  of  One  Thousand  and  no/100 
($1000.00)  Dollars. 

"Twenty-first:  I  give,  devise  and  beqneath  to 
(3aroUne  Keilholz  (n£e  Boche),  my  niece,  and 
daughter  of  John  Roche,  the  sum  of  Two  hua- 
dred  and  fifty  and  no/100  ($250.(X))   Dollars. 

"Twenty-second:  I  give,  devise  and  bequeath 
to  Sister  Anna  Roche,  known  in  the  religious 
world  as  Sister  M.  Aurelia,  of  the  order  of  the 
Precious  Blood,  being  a  sister  of  Caroline  Keil- 
holz, the  sum  of  Fifteen  hundred  and  no/100 
($1500.00)  Dollars. 

"Twenty-third:  I  give,  deviae,  and  b««aeath 
to  the  Kenrick  Seminary  of  St.  Louis,  Missouri, 
the  sum  of  One  thousand  and  no/100  ($1000.00) 
Dollars. 

"Twenty-fourth:  I  give,  devise  and  bequeath 
to  the  Oi^er  Of  Sisterhood  managing  the  insti- 
tution known  as  the  Good  Shepbera  Convent 
St.  Louis,  Missouri,  the  sum  or  Five  hundred 
and  no/100  ($500.00)  Dollars,  to  be  expended 
by  them  for  the  benefit  of  the  inatitatiDB  or  its 
inmates  as  they  may  deem  best. 

"Twenty-fifth:  I  give,  devise  and  beqneath  to 
the  St  Vincent  German  Catholic  Orphan  Asy- 
lum, the  sum  of  One  thousand  and  do/IUO 
($1<K)0XI0)  Dollars. 

"Twenty-sixth:  I  give,  devise  and  beqneath 
to  the  Order  of  the  Carmelite  Nuns  of  St.  Louix, 
the  sum  of  Five  hundred  and  no/100  ($500.00) 
Dollars. 

"Twenty-seventh:  I  give,  deviae  aad  bequeath 
to  the  Oblate  Sisterhood,  having  in  charge  the 
Colored  Orphans  at  Normandy,  St  Louis  Coun- 
ty Missouri,  the  sum  of  Five  hundred  and 
no/100  ($500.00)  Dollars  to  be  used  for  the  ben- 
efit of  said  orphans. 

"Twenty-eighth:  I  give,  devise  and  beqneath 
to  the  Order  of  the  Little  Sister  of  the  Poor,  SL 
Louis,  Missouri,  the  sum  of  Five  Hundred  and 
no/100  ($500.00)  Dollars. 

"Ttcenty-nin-th:  If  there  should  be  a  rend** 
left  over  in  my  ettate  after  all  debt*  attd  lentr 
cies  are  tettled  by  the  ettceutori  of  tki*  irtU.  I 
direct  that  tame  ahaU  be  divided  atnonfftt  oil 
immediate  relatives  herein  named  ptv^rotionate- 
ly  at  to  the  amoantt  hereinbefore  given,  but  lim- 
ited to  thote  relativet  residing  in  Dniled  Statet 
of  Amerioa. 

"Thirtieth:  I  give,  devise  and  bequeatti  all 
my  household  and  kitchen  fnmttiire  of  what- 
soever character  contained  in  my  late  reaidenee, 
to  my  executors,  and  they  are  to  give  and  par- 
sel  the  same  to  my  immediate  relatiTea  as  they 
may  deem  proper,  and  their  decision  in  this 
particular  respect  shall  be  final. 

"Thirty-first:  I  give,  devise  and  bequeath  to 
Lena  Fohr  the  sum  of  Two  thousand  and  five 
hundred  and  no/100  ($2500.00)  DoUars.  Thi$ 
sum  is  a  recompense  for  the  faithful  perform- 
ance of  work  by  said  Iiena  Fohr  as  a  servsot 
in  my  house,  and  as  a  token  of  my  appreciation 
of  her  kindness  to  my  late  wife  during  her  life 
time.  This  allowance,  though  much  larger  than 
any  claim  due  her  in  full  for  all  services,  snd 
her  acceptance  of  such  sum  from  my  execut'irs, 
shall  be  deemed  a  waiver  of  all  or  any  other 
claims  from  my  estate  and  to  be  considered  pay- 
ment in  full  to  date, 

"Thirty-second:  I  give,  devise  and  bequeath 
to  Mathias  Kampelmann  the  east  part  of  my  lot 
in  Calvary  Cemetery,  being  in  Section  twelre 
(12)  of  said  lot  one  hundred  and  forty-eirbt 
(148),  and  I  desire  that  my  executors  carry  out 
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the  intentions  as  expressed  in  this  will,  with  as 
little  delay  as  may  be. 

"In  testimony  of  all  of  the  above  and  fore- 
going I  have  hereunto  set  my  band  and  seal 
this  Ninth  day  of  May,  A.  D.  1904,  in  the  pres- 
ence of  Frank  J.  Weber  and  Henry  W.  Berger, 
who  in  my  presence  and  in  the  presence  of 
each  other  have  attested  this  will  be  subscribing 
their  names  thereto  as  Witnesses. 

"Geo.  Kaufhold.    [Seal.]" 

The  will  was  properly  wftuessed,  and  was, 
on  January  9, 1908,  duly  admitted  to  probate. 

Oral  testimony  admitted  upon  the  trial 
without  objection  was  to  the  following  effect: 
On  behalf  of  respondents,  John  McMenamy, 
one  of  the  executors,  testified  tbat  he  acted 
as  testator's  real  estate  agent  for  30  years, 
and  that  15  days  before  the  testator  executed 
the  will  the  testator  had  prepared  the  will, 
and  handed  it  to  the  witness,  and  asked  him 
If  he  were  sure  that  none  of  hl8  (testator's) 
wife's  relatives  would  come  In  for  any  part 
of  the  residuary;  that  he  had  given  them 
considerable,  and  did  not  want  to  give  them 
any  more.  Witness  told  him  that  the  tenn 
"Immediate  relatives"  meant  blood  relatives 
of  the  testator ;  that  after  considerable  dis- 
cussion on  Che  point,  during  the  Intervening 
15  days,  the  will  was  executed  by  the  testa- 
tor. On  behalf  of  the  wife's  relatives, 
Theresa  Kampelmann,  one  of  the  legatees, 
testified  that  about  14  days  after  the  death 
of  testator's  wife  the  witness  told  testator 
that  she  had  heard  he  was  going  to  leave  all 
his  property  to  Frederick  Kaufhold,  and  tbat 
testator  replied,  "Don't  you  believe  It ;  they 
get  nothing  more  than  yon,  but  be  can  get 
no  more  than  you."  Appellants  also  Intro- 
duced In  evidence  the  will  of  testator's  wife, 
whereby  she  devised  all  of  her  property  to 
testator. 

Otto  F.  Karbe  and  S.  C.  Rogers,  both  of  St. 
liouls,  for  certain  aroellants.  Frank  Land- 
vrehr  and  F.  X.  Hiemenz,  both  of  St  Louis, 
for  appellants  Minnie  Junior  and  Adolph 
Kampelmann.  Marshall  &  Henderson  and 
William  McNamee,  all  of  St  Louis,  for  re- 
^jMudents. 

WILLIAMS,  J.  (after  stating  the  facts  aa 
atKJve).  [1]  Did  the  learned  chancellor  err 
in  granting  a  new  trial  herein?  That  Is  the 
question  for  determination.  It  the  court  did 
erroneously  grant  a  new  trial,  then  the  or- 
der granting  a  new  trial  should  be  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  up  Judgment  as  per  the  original  decree. 
If,  on  the  other  hand.  It  should  be  determin- 
ed that  the  court  did  not  err  In  granting  a 
new  trial.  It  would  appear  tbat  the  proper 
practice  In  such  matters  (even  in  equity  suits) 
•would  require  that  the  order  granting  the 
new  trial  be  afflrmed,  and  the  cause  re- 
manded for  a  retrial.  Hurley  v.  Kennally, 
186  Mo.  225,  loc.  dt.  228,  229,  85  S.  W.  357. 

It]  I'pon  careful  consideration,  we  are  of 
the  opinion  that  the  tiial  court  erred  In  de- 
credng  that  paragraph  29  Included  within 


Its  provisions  to  legatees  who  were  the  blood 
relatives  of  the  testator's  wife.  Tbat  being 
true,  the  court  did  not  err  In  granting  a  new 
trial. 

The  rule  here  applicable  and  which  appears 
to  be  sanctioned  by  the  overwhelming  weight 
of  authority  Is  to  the  effect  that  "unless  the 
will  disclose  a  plain  purpose  to  the  contrary," 
the  term  "celatlTes,"  when  used  therein, 
"does  not  prima  fade  refer  to  husband,  wife, 
or  marriage  connections,  but  to  those  only 
of  one's  own  blood."  Schouler  on  Wills  (5tb 
Bid.)  jmr.  637,  and  cases  therein  cited ;  2  Jar- 
man  on  Wills  (6th  £d.)  p.  1633 ;  2  Woerner's 
Law  of  Administration  (2d  Ed.)  pp.  987,  988; 
34  Cyc.  1037,  and  cases  therein  cited.  As  we 
understand  the  contention  of  appellants,  they 
do  not  undertake  to  deny  the  correctness  of 
the  above  rule,  but  undertake  to  avoid  its 
application  by  saying  that  from  the  terms  of 
the  will  Itself  it  appears  that  testator  Intend- 
ed, to  Include  within  the  scope  of  said  resid- 
uary clause  those  blood  relatives  of  the  wife 
who  are  named  la  the  will.  We  are  unable 
to  agree  with  this  contention.  It  will  be  no- 
ticed that  the  above  rule  applies,  "unless  the 
will  disclose  a  plain  purpose  to  the  contrary." 
We  have  read  the  will  here  sought  to  be  con- 
strued many  times  and  have  given  the  same 
very  careful  consideration,  but  we  are  unable 
to  gather  therefrom  any  language  or  infer- 
ence which  would  Indicate  a  plain  purpose 
to  Include  within  the  bounty  of  said  clause 
the  relatives  of  the  testator  by  afliulty.  We 
must  confess  that  the  rather  Ingenious  argu- 
ment made  in  their  brief  by  the  learned 
counsel  for  the  appellants  does  In  a  way  tend 
to  create  a  suspicion  that  the  testator  may 
have  Intended  to  Indude  more  than  his  own 
named  blood  relatives  in  said  clause,  but  aft- 
er all  it  is  nothing  more  than  a  suspicion,  and 
mere  suspicion  cannot  be  said  to  be  tanta- 
mount to  the  showing  of  a  plain  purpose,  as 
required  by  the  rule. 

One  of  the  very  early  cases  (Maltland  v. 
Adair,  3  Ves.  230,  decided  In  1796),  and  cited 
by  some  of  the  learned  text-writers  above, 
dealt  with  a  situation  very  analogous  to  the 
case  at  bar.  In  that  case  the  testator  gave 
legacies  to  many  of  his  blood  relatives  by 
name.  He  also  gave  a  legacy  to  his  brother- 
in-law.  A  codicil  to  the  will  contained  a  re- 
siduary clause  as  follows: 

"My  will  and  intention  is  that  whatever  mon- 
ey, over  and  above  what  I  have  already  be- 
queathed, I  may  be  possessed  of  at  my  death, 
may  be  divided  among  m^  said  relations  by  my 
executors,  in  the  proportion  I  have  bequeathed 
the  other  part  of  my  fortune." 

The  Lord  Chancellor  in  deciding  the  case 
held  that  the  brother-in-law  was  not  includ- 
ed within  the  terms  of  the  residuary  clause, 
and  that  the  word  "relations"  used  therem 
did  not  Include  those  by  aflBnity. 

We  therefore  conclude  that  the  order  grant- 
ing a  new  trial  should  be  aflSrmed,  and  that 
the  cause  should  be  remanded.  It  is  so  or- 
dered. All  concur.  WALKER,  P..  J.,  In  sep- 
arate opinion. 
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WALKER,  P.  J.  (concurring).  I  concur 
somewhat  reluctantly  with  the  conclusion 
reached  In  the  majority  opinion.  That  the 
trend  ot  authority  sustains  the  rule  that  the 
law  favors  blood  in  bequests  of  real  property 
I  do  not  question.  Many  cases  sustain  this 
doctrine  which  applies  with  equal  force  to 
other  portions  of  wills  as  well  as  to  the  use 
of  the  word  "relatives"  here  under  review. 
Thompson  v.  Thornton,  197  Mass.  273,  83  N. 
E.  880 ;  Wapello  v.  Elkelberg,  140  Iowa,  7.36, 
117  N.  W.  978.  There  is,  however,  a  well-de- 
fined exc^ion  to  this  canon  of  constmctioa 
to  which  another  equally  well-established 
rule  may  be  applied,  and  that  is,  that  a  will 
should,  in  harmony  with  a  reasonable  inter- 
pretation of  the  language  employed,  be  con- 
strued according  to  the  purpose  and  inten- 
tion of  the  testator.  Applied  here  and  read- 
ing the  word  "relatives"  as  used  in  the  twen- 
ty-ninth paragraph  in  connection  with  the 
express  bequests  made  in  other  parts  of  the 
will,  which  Include  not  only  relatives  by 
blood,  but  those  by  affinity  as  well,  the  con- 
clusion Is  not  unreasonable  that  it  was  In  Its 


generic  rather  than  Its  technical  sense  that 
the  word  was  employed.  De  OraffMireld  v. 
Iowa  K  &  T.  Co.,  20  Okl.  687,  95  Pat  624 ; 
Drew  V.  Wakefield.  54  Ma  294.  If  left, 
therefore,  to  the  language  of  the  will  Itself, 
we  would  be  strongly  Inclined,  despite  the 
current  of  authority  elsewhere,  to  bold  that 
the  testator  meant  to  use  the  wonl  in  the 
broader  sense  of  a  layman  rather  than  in  the 
technical  one  of'  a  lawyer  and  to  include 
both  classes  of  relatives.  However,  our  own 
court  has  ruled  upon  this  question  In  Bram- 
meU  V.  Adams,  146  Mo.  70,  89,  47  S.  W.  931, 
935,  and  while  the  terms  of  the  will  there 
were  not  as  general  as  in  the  case  at  bar,  the 
court  held  explicitly  that  "it  has  long;  been 
settled  that  a  bequest  to  'relatives'  applies 
only  to  those  who,  by  virtue  of  the  statute  of 
distributions,  would  take  property  as  next  of 
kin."  From  this  it  appears  that  language 
more  specific  than  that  employed  by  the  tes- 
tator Is  necessary  to  broaden  the  use  of  the 
word  beyond  the  restrictions  of  tbe  general 
rule    We  tberef<H<e  concur. 
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TWENTIETH  CENTURY  MACHINEKY  CO. 
V.  EXCELSIOR  SPRINGS  MINERAL  WA- 
TER &  BOTTLING  CO.    (No.  18767.) 

(Supreme  Oonrt  of  MUsouri.     In  Banc, 
October  Term,  1917.) 

1.  AppEAi  AND  Ebbor  «=>1010(1)— Review- 
Fin  DlNOa— OONCLUSI VKNE8S. 

In  an  action  tried  by  the  coort,  if  ther» 
was  substantial  evidence  to  saitain  the  finding 
for  plaintiff,  the  Supreme  Court  is  bound  there- 
by, unless  the  alleged  insufficiency  of  the  peti- 
tion precludes  a  recovery. 

2.  Sales  ®=»459— Oonditiorai,  Sale&— Evi- 
dence AS  TO  CONTBAOT. 

In  an  action  for  the  conversion  of  property 
which  plaintitC  sold  to  defendant's  predecessor, 
the  trial  court's  finding  for  plaintiff  held  sus- 
tained by  substantial  evidence  tending  to  show 
that  both  plaintiCF  and  the  buyer  understood 
from  their  dealings  that  title  to  the  property 
was  to  remain  in  plaintiff  until  paid  for,  though 
plaintiff  did  not  furnish  all  of  the  machinery 
specified  in  the  original  order  which  provided  for 
such  reservation  of  title. 

3.  Sales  «=>480(6)  —  GoNornoNAi.  SAi.xa  — 
LiABiLiTT  OF  Subsequent  Pubcuasebs. 

Where  title  to  machinery  sold  by  plaintiff 
was  to  remain  in  it  until  the  machinery  was 
paid  for,  and  defendant  bought  the  property 
with  notice  of  plaintiff's  ownership,  it  became 
liable  to  plaintiff  for  the  reasonable  market 
value  of  the  machinery  in  an  action  for  conver- 
sion. 

4.  Appeal  and  Ebbob  <S=»193(5),  236(2)— Res- 

EBVATION  OF  GbOUNDS  OF  RevIBW— OBJEC- 
TIONS TO  Pleadings. 
In  an  action  for  conversion,  a  petition  al- 
leging plaintiff's  ownership  of  the  property  could 
not  be  attadied  for  the  hrst  time  in  the  appel- 
late court  be^iuse  of  its  failure  to  allege  that 
plaintiff  was  entitled  to  the  possession  of  the 
property  at  the  time  of  the  alleged  conversion, 
where  no  objection  was  made  to  the  introduction 
of  plaintiff's  evidence  on  this  account,  no  in- 
strnction  was  submitted  on  this  question,  the 
case  was  tried  as  if  the  petition  contained  such 
averment,  and  the  motion  in  arrest  of  judgment 
did  not  specifically  call  the  court's  attention  to 
the  failure  of  the  petition  to  allege  this  fact. 
(Per  Graves,  0.  J.,  and  Woodson  and  Wil- 
liams, JJ.) 

5.  Pleading  €=5»34(6)  —  Conbtbcction  —  Ob- 
jections Raised  Afteb  Verdict. 

In  an  action  for  conversion,  a  petition  al- 
leging that  defendant  without  right  to  do  so 
took  possession  of  and  converted  to  Its  own  use 
the  property  therein  described  belonging  to 
plaintiff,  was  sufficient  in  aid  of  the  verdict  for 
plaintiff,  as  against  the  objection  that  it  did 
not  allege  olaintiff's  right  of  possession.  (Per 
Blair  and  Walker,  JJ.) 

Bond,  J.,  dissenting. 

Actlim  by  the  Twentieth  Century  Machinery 
Company  against  the  Excelsior  Springs  Min- 
eral Water  &  Bottling  Contpany.  From  a 
judgment  for  plaintiff,  defendant  appealed  to 
the  Kansas  City  Court  of  Appeals,  which  af- 
firmed the  Judgment  (171  S.  W.  944),  and  cer^ 
ttfled  the  case  to  the  Supreme  Court.  Af- 
firmed. 

The  petition  alleged  that  defendant  without 
right  to  do  so  took  possession  of  and  con- 
verted to  its  own  use  the  property  therein 
described  belonging  to  plaintiff. 


TtaU  Is  an  action  brought  in  tbe  circuit 
court  of  Clay  county.  Mo.,  on  May  7, 1913,  to 
recover  the  value  of  certain  personal  pr<^perty 
belonging  to  plaintiff,  and  which  it  is  alleged 
was  converted  by  defendant  to  Its  own  use. 
The  case  was  tried  before  the  court  without 
a  Jury,  and  without  instructions.  On  Decem- 
ber 15,  1913,  the  trial  court  found  the  issues 
in  favor  of  plaintiff,  except  as  to  one  item  of 
the  value  of  $55,  and  in  due  form  entered 
Judgment  in  favor  of  respondent  and  against 
appellant  for  $1,143.76  and  costs.  The  cause 
was  duly  appealed  by  defendant  to  the  Kan- 
sas City  Court  of  Appeals,  where  it  was  duly 
abstracted  and  briefed  by  the  respective  iwrt- 
les.  The  Court  of  Appeals  tiffirmed  the  Judg- 
ment of  the  trial  court  in  an  opinion  written 
by  Judge  Johnson,  in  which  all  the  members 
of  the  court  concurred.  The  case  was  certi- 
fied to  this  court  by  the  Court  of  Appeals  on 
account  of  a  conflict  between  its  ruling  and 
that  of  the  St  Louis  Court  of  Appeals  in 
O'Toole  V.  Lowenstein,  177  Mo.  App.  662,  160 
S.  W.  1016. 

The  opinion  of  tlie  Kansas  City  Court  of 
Appeals,  as  well  as  the  reason  for  certify- 
ing the  case  to  this  court,  will  be  found  re- 
ported in  171  S.  W.  at  page  944  and  follow- 
ing. We  deem  it  unnecessary  to  set  out  the 
opinions  of  the  Court  of  Appeals  herein,  but 
the  same  may  be  considered  as  published 
supra  in  connection  with  the  supplemental 
suggestions  made  by  us  in  respect  to  the  case. 

Craven  Sc  Moore,  of  Excelsior  Springs,  and 
Culver  &  Phillip,  of  St.  Joseph,  for  appellant. 
Richard  I.  Bruce,  of  Liberty,  for  respondent. 

iRAIIiET,  C.  (after  stating  the  facts  as 
above).  [1]  I,  Was  the  trial  court  Justified, 
under  the  facts  presented  In  the  record  before 
us,  in  finding  that  defendant  was  guilty  of 
converting  to  its  own  use,  in  June,  1909,  cer- 
tain machinery  belonging  to.  plaintiff,  which 
the  latter  had  conditionally  sold  to  the  Ex- 
celsior Springs  Bottling  Company,  or  Henry 
Ettenson,  on  March  4,  19097  In  passing,  it 
should  be  kept  In  mind  that  the  case  was 
submitted  to  the  court  without  a  Jury,  and 
without  instructions.  If  there  was  substan- 
tial evidence  at  the  trial  sustaining  the  action 
of  the  court  ih  finding  for  the  plaintiff,  we 
ara  bound  by  Its  decLsion  in  res|)ect  to  tills 
matter,  unless  the  alleged  failure  'of  the 
petition  to  state  a  good  cause  of  action  pre- 
cludes a  recovery  upon  the  part  of  respondent. 
Buford  V.  Moore,  177  S.  W.  loc.  dt.  872,  and 
cases  cited ;  Kllle  v.  Gooch  et  al.,  184  S.  W. 
1158 ;  CouLson  et  al.  v.  La  Plant  et  aL,  196  S. 
W.  loc.  cit  1146. 

[2]  The  original  agreement  between  plain- 
tiff and  the  Excelsior  Springs  Bottling  Com- 
pany, or  Hairy  Ettenson,  dated  February  11, 
•1909,  contemplated  a  sale  by  plaintiff  of  four 
pieces  of  machinery  of  the  estimated  value  of 
$1,800.    This  agreement  was  reduced  to  writ- 
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Ing  and  signed  by  said  parties.    It  contained, 
among  otber  things,  the  following: 

"Party  of  the  first  part  retains  title  of  the 
property  until  fully  paid  in  cash.  This  agree- 
ment is  not  binding  on .  the  party  of  the  first 
part  until  approved  by  its  own  office  at  Mil- 
waukee, Wis." 

There  was  no  formal  acceptance  of  the  or- 
der sent  to  Ettenson  from  plaintiff's  offlce  at 
Milwaukee.  Two  of  the  machines  described 
in  the  original  agreement  were  not  of  plain- 
tUTs  manufacture.  On  March  6,  1909,  it 
wrote  Ettenson  that  it  could  not  furnish  the 
two  machines  above  mentioned. 

Upon  the  cross-examination  of  M.  M.  Ck>ak- 
ley,  by  Mr.  Moore,,  counsel  for  defendant,  she 
testified  as  follows: 

"Q.  How  did  it  come  the  labeler  and  the  Eick 
washer  were  not  shipped?  A.  As  I  recall  it 
the  Excelsior  Springs  Bottling  Company  cancel- 
ed the  order  for  the  Eick  washer  and  the  labeler 
after  they  placed  this  contract.  *  *  *  Q. 
But  at  any  rate  it  was  agreed  on  before  the 
articles  that  you  did  ship  were  billed  out?  A. 
That  we  were  to  accept  the  cancellation?  Q. 
Yes.  A.  Yes;  it  would  not  be  anything  we 
would  probably  dispute," 

This  testimony,  thus  brought  out  by  coun- 
sel for  defendant,  was  not  objected  to,  nor 
did  defendant's  counsel  ask  to  have  it  with- 
drawn after  showing  that  the  correspondence 
between  the  parties  was  In  writing.  We  do 
not  agree  with  counsel  that  any  letter  was 
introduced  in  evidence  contradicting  this  tes- 
timony. On  the  contrary  It  is  in  line  with 
plalntUT's  letter  of  March  6,  1909,  to  the  Ex- 
celsior Springs  Bottling  Company,  wherein 
the  latter  bad  been  solicited  to  accept  anoth- 
er machine.  The  testimony  of  this  witness 
tends  to  show  that  the  Excelsior  Springs  Bot- 
tling Company  instead  of  taking  another  ma- 
chine canceled  the  order  for  the  labeler  and 
Washer  formerly  ordered.  After  this  the 
soaking  machine  and  rlnser  were  delivered  to 
the  Excelsior  Springs  Bottling  Company  or 
Ettenson,  and  duly  installed  in  their  factory. 
Plaintiff  billed  the  above  machinery  to  Etten- 
son for  $962.75,  and  on  June  23,  1909,  receiv- 
ed from  the  Excelsior  Springs  Bottling  Com- 
pany, per  Ettenson,  a  letter  containing, 
among  other  things,  the  following: 

"We  are  just  in  receipt  of  your  statement  for 
$962.75,  which  thould  be  $900,  <u  that  ia  our 
contract  price.  •  *  •  We  totfJ  not  pay  it 
until  the  machine  hat  heen  tested.  »  •  » 
We  refer  you  to  your  contract  tchich  layi  the 
mon-ey  it  to  be  paid  after  the  machinery  it  in- 
itaUed."    (ItaUcs  ours.) 

The  original  agreement  of  February  11, 
1900,  contains  the  following: 

"Said  party  of  the  second  part  hereby  agrees 
to  pay  said  party  of  the  first  part  as  the  pur- 
chose  price  the  sum  of  one  thousand  and  eight 
hundred  no/ioo  dollars,  f.  o.  b.  factories. 
Terms;  ^  of  this  said  sum  to  be  paid  SO  days 
after  receipt  of  machines;  %  30  days,  and  the 
remaining  in  60  days  thereafter  or  2%  spot 
cash  10  days  after  installation  of  machines," 
etc. 

[3]  Taking  into  consideration  the  forego- 
ing facts,  as  well  as  other  circumstances 
pointed' out  in  the  opinion  of  the  Court  of 


Appeals,  we  are  satisfied  that  the  trial  court 
had  before  it  substantial  evidence  tending  to 
show  that  both  Ettenstm  and  plaintiff  under- 
stood from  the  dealings  between  them  that 
the  original  agreement  was  modified  as  to 
above  items,  and  that  the  title  to  said  prop- 
erty actually  delivered  was  to  remain  in 
plaintiff  until  paid  for  by  the  Excelsior 
Springs  Bottling  Company  or  Ettenson.  The 
defendant  having  bought  said  property  from 
the  Excelsior  Springs  Bottling  Company  or 
Ettenson  with  notice  of  plaintiff's  ownership 
became  liable  to  it  in  this  action  for  the  rea- 
sonable market  value  of  same. 

[4]  II.  The  case  has  been  certified  to  this 
court  by  the  Kansas  City  Court  of  Appeals 
on  account  of  its  ruling  being  contrary  to  the 
decision  of  the  St.  Louis  Court  of  Appeals 
In  O'Toole  V.  Lowensteln,  177  Mo.  App.  662, 
160  S,  W.  lOia  In  the  latter  It  was  held 
that  a  petition  for  the  conversion  of  personal 
property  which  fnlled  to  allege  that  plaintiff 
was  entitled  to  the  possession  thereof  at  the 
time  of  the  alleged  conversion  did  not  state 
a  good  cause  of  action.  The  ruling  of  said 
court,  considered  as  an  abstract  proposition 
of  law,  and  without  any  reference  to  what 
occurred  at  the  trial,  may  be  taken  as  cor- 
rect, but,  on  the  other  hand,  the  parties  to 
the  action  In  the  admission  and  rejection  of 
testimony  in  the  trial  court  may  proceed  as 
though  the  petition  contained  said  averment, 
in  which  event  they  wUl  be  bound  by  the 
course  thus  pursued. 

Defendant,  in  its  original  brief  filed  In  the 
Kansas  City  Court  of  Appeals,  said: 

"Plaintiff  recovered  on  the  theory  that  it  had, 
by  contract,  retained  title  to  the  machinery  sold 
to  Henry  Ettenson,  defendant's  grantor,  that 
Ettenson  annexed  the  machinery  to  a  bnikiing 
which  he  then  deeded  to  the  defendant,  and  that 
such  deed  and  defendant's  possession  tlierennder 
constituted  a  conversion." 

We  have  held  in  the  preceding  proposition 
that  there  was  substantial  evidence  before 
the  trial  court  to  sustain  plaintiff's  conten- 
tion that  It  was  the  owner  of  the  property  in 
controversy  until  paid  for  by  defendant's 
grantor.  The  question  as  to  whether  the 
original  agreement  between  the  parties  was 
modified  by  simply  excluding  two  items  of 
machinery  and  leaving  plaintiff  the  owner  of 
the  remaining  items  until  paid  for  was  the 
main  question  in  the  case.  Although  a  mo- 
tion in  arrest  of  judgment  was  filed  in  the 
trial  court  on  the  ground  that  the  petition 
failed  to  state  a  cause  of  action  and  because 
the  Judgment  was  erroneous,  yet  it  nowhere 
appears  that  the  attention  of  the  trial  court 
was  speclttcaUy  called  to  the  failure  of  the 
petition  to  allege  that  plaintiff  was  entitled 
to  the  possession  of  the  property  at  the  time 
of  Its  conversion.  No  objection  was  made  to 
the  introduction  of  plaintiff's  evidence  on 
this  account,  nor  was  any  Instruction  submit- 
ted on  this  question.  The  case  was  tried  in 
the  court  below  upon  the  theory  that  plain- 
tiff either  remained  the  owner  of  said  prop- 
erty up  to  the  time  of  said  conversion,  or  it 
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parted  with  Its  title  when  the  goods  were 
sold  and  delivered  to  defendant's  grantor.    If 
the  latter  Issue  bad  been  found  in  favor  of 
defendant,  It  would  have  ended  plalntitTs 
case.     On  the  other  band,  when  plaintiff's 
continued  ownership  of  said  property   was 
sustained  by  the  court,  it  carried  with  It  the 
right  of  possession  at  the  time  of  Its  conver- 
sion.   Under  the  evidence,  if  the  attention  of 
the  trial  court  had  been  directed  to  the  al- 
leged defect  in  the  petition,  plaintlft  would 
undoubtedly  have  been  entitled  to  amend  its 
petition  so  as  to  have  it  conform  to  the  proof 
offered  without  objection.    Cases  may  arise 
in  which  a  petition  is  held  defective  for  the 
first  time  in  the  appellate  court.    This  ruling, 
however,  should  not  be  applied  in  a  case  of 
this  character,  where  the  evidence  goes  in 
without  objection,  where  no  instructions  are 
asked,  and  where  the  cause  is  tried  and  dis- 
posed of.  Just  as  it  would  have  been  had  the 
petition   contained   the   foregoing  averment. 
This  principle  of  law  is  sustained  by  the  fol- 
lowing authorities:    Sawyer  v.  Wabash  Ry. 
Co.,  156  Mo.  loc.  dt.  476,  477,  57  S.  W.  108; 
Wlim  v.  Railroad,  245  Mo.  406, 151  S.  W.  98; 
Tebeau  v.  Ridge,  261  Mo.  loc.  cit.  559,  560, 
561,   170  S.   W.  871,   U   R.  A.   1915C,  367; 
Shlmmln  t.  C.  &  S.  Mining  Co.,  187  S.  W.  loc. 
dt.    (App.)   77;    Cook   v.    Kerr,    192   S.    W. 
loc.  dt  (App.)  468;   section  2119,  R.  S.  1909; 
sections  1850,  1851,  R.  S.  1909. 

Speaking  generally,  the  plaintiff  is  entitled 
to  recover  If  the  defendant  falls  to  answer. 
Yet  if  the  parties  go  to  trial  and  the  case  is 
heard  by  the  court  as  though  an  answer  had 
been  filed,  the  plaintiff  will  not  afterwards 
be  permitted  to  take  a  Judgment  by  default 
or  for  want  at  answer  in  the  case.   Tlie  same 


rule  applies  where  new  matter  is  pleaded  in 
the  answer  and  no  reply  is  filed,  but  the  evi- 
dence is  heard  and  the  case  disposed  of  as 
though  a  reply  had  been  filed.  On  the  facts 
disclosed  by  the  record  before  us,  we  are  of 
the  opinion  that  the  ruling  of  the  Kansas 
City  Court  of  Appeals  on  this  subject  was 
correct. 

III.  The  conclusions  readied  by.  the  Kan- 
sas City  Court  of  Appeals  herein  meet  with 
our  approval.  The  Judgment  of  the  trial 
court  is  accordingly  affirmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  is  adopted  as  the  opinion  of 
court  in  banc.  GRAVES,  O.  J.,  and  WOOD- 
SON and  WILLIAMS,  JJ.,  concur.  BLAIR, 
J.,  concurs  in  separate  (pinion  In  which 
WALKER,  J.,  Joins.  BOND,  J.,  dissents  and 
concurs  in  view  expressed  in  177  Mo.  App. 
662,  160  S.  W.  1016. 

BLAIR,  J.  [C]  I  concur  in  the  result  The 
question  discussed  In  the  second  paragraph  Is 
not,  in  my  opinion,  presented  by  the  record. 
The  petition  in  this  case  is  substantially  the 
same  as  that  considered  in  Wamick  v.  Baker, 
42  Mo.  App.  439,  and  should  be  held  suffident 
in  aid  of  the  verdict,  on  the  prindple  an- 
nounced in  that  case.  Baals  v.  Stewart,  109 
Ind.  371,  9  N.  B.  403,  Kemer  y.  Boardman, 
14  N.  Y.  Supp.  787,  Id.,  188  N.  Y.  639,  30 
N.  E.  1148.  and  Brickley  v.  Walker,  68  Wis. 
563,  32  N.  W.  773,  support  the  same  conclu- 
sion. 

WALKER,  J.,  concurs. 
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AUSTIN  ▼.   STATE.     (No.   4887.) 
(Court  of  Criminal  Appeals  of  Texas.    Feb.  13, 

ms.) 

CRiMiNAt  Law  <&=>1080(13)  —  Recobd— Mat- 
ters TO  BE  Shown— Sentence. 
The  Court  of  Criminal  Appeals  has  no  ju- 
risdiction of  an  appeal  from  a  conviction  for 
felony,  where  the  record  fails  to  show  sentence. 

Appeal  from  District  Court,  San  Jacinto 
County;  L.  B.  High  tower,  Judge. 

Anderson  Austin  was  convicted  of  a  fel- 
ony, and  he  appeals.    Appeal  dismissed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  convicted  of 
a  felony,  but  the  record  fails  to  show  sen- 
tence, which  Is  esKential  to  give  this  court 
Jurisdiction  of  the  appeal.  Branch's  An.  P. 
C,  p.  308,  §  667,  and  cases  cited. 

Appeal  dismissed. 


AUSTIN  V.  STATE.     (No.  4888.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  13, 

1918.) 
CsiMiNAi.  I/AW  «=»108f>(13)  —  Recobd— Mat- 

TJBB8  TO  BE   SHOWN— SENTENCE, 

On  appeal  from  a  conviction  for  the  theft 
of  cotton  seed  of  over  the  value  of  ${>0,  the 
court  has  no  jurisdiction,  and  the  appeal  will 
be  dismissed,  where  there  is  no  sentence  in  the 
record. 

Appeal  from  District  Court,  San  Jacinto 
County;  U  B.  Hlgbtower,  Judge. 

Anderson  Austin  was  convicted  of  theft, 
and  he  appeals.     Appeal  dismissed. 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  the  theft  of  cotton  seed  of  over 
the  value  of  $50,  and  as.s«ssed  the  lowest 
punishment  on  his  plea  of  guilty. 

There  is  no  sentence  contained  in  the  rec- 
ord. This  court,  therefore,  has  no  Jurisdic- 
tion, and  the  case  is  dismissed. 


CASTORENO  v.  STATE.    (No.  4856.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 
1918.    Rehearing  Denied  Feb.  20, 1918.) 

1.  Cbiiiinai.   Law   *=»1081— Notice   of  Ap- 

PEA  T.     Tl  ME 

Under  Code  Cr.  Proc.  1911,  art.  915.  as 
amended  by  Acts  34th  Leg.  c.  104  (Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art.  915),  relating  to 
notice  of  appeal  in  criminal  cases,  notice  of  a^ 
peal  must  be  given  during  the  term,  and  it  is 
immaterial  that  defendant's  attorney  was  sick, 
and  bad  no  hearing  on  a  motion  for  new  trial, 
which  was  filed  in  time. 

2.  Cbiiiinai,   Law    «=»lfl09(5)  —  Appbovino 
Statement  of  Facts— Time— Statutes. 

Under  Code  Cr.  Proc.  1911,  art.  845,  grant- 
ing 30  days  after  a  term  lasting  less  than  8 
weeks  to  file  a  statement  of  facts,  a  statement 


of  facts  may  be  approved  by  the  court  within 
the  permissive  time  after  the  term,  although  no 
order  was  made  during  the  term  authorizing 
filing  thereafter. 

Appeal  from  District  Court,  Bexar  County; 
J.  T.  Sluder,  Judge. 

Catarino  Castoreno  was  convicted  of  mur- 
der, and  he  appeals.    Appeal  dismissed. 

A.  B.  Cowen,  of  San  Antonio,  for  appellant. 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 

State. 

MORROW,  J.  Appellant  was  convicted  of 
murder,  and  bis  punishment  fixed  at  confine- 
ment In  the  state  penitentiary  for  a  term  of 
25  years.  The  incidents  of  tbe  homldde  are 
set  out  in  the  case  of  Ysabel  Castoreno  v. 
State,  200  S.  W.  401,  decided  January  23, 
1918,  it  being  a  companion  case;  tbe  state's 
theory  being  that  appellant  was  one  of  the 
parties  connected  with  the  homicide  tbere  de- 
scribed. 

The  term  of  court  at  which  appellant  was 
convicted  began  the  6th  day  of  August  1917, 
and  adjourned  the  1st  day  of  September, 
1917,  being  a  special  term  called  to  begin  and 
end  at  the  dates  mentioned.  Appellant  was 
sentenced  on  the  1st  day  of  September,  1917. 
A  motion  for  new  trial  was  filed  In  due 
time,  but  appellant's  attorney  was  sick,  un- 
able to  be  present  and  no  order  was  made  on 
the  motion.  After  the  expiration  of  the  term, 
namely,  on  September  lOtb,  appellant, 
through  his  counsel,  sought  to  have  tbe  court 
pass  on  the  motion  for  new  trial,  and 
sought  to  have  notice  of  appeal  entered:  no 
notice  of  appeal  having  been  givm  during  the 
term.  There  Is  a  statement  in  the  record, 
signed  by  tbe  trial  Judge  In  vacation,  dated 
September  10th.  In  which  he  states  that  no 
notice  of  appeal  having  been  given  during  the 
term  he  refused  to  enter  one  In  vacation. 

Article  915,  C.  C.  P.,  states: 

"An  appeal  is  taken  by  giving  notice  thenn^r 
in  open  court  at  the  term  of  court  at  which  con- 
viction is  had,  and  having  the  same  entered  nf 
record." 

This- court  has  held  a  number  of  times  that 
this  statute  is  Jurisdictional,  and  that  the       | 
failure  to  enter  a  notice  of  appeal  during  the 
term  prevents  Jurisdiction  of  the  appeal  at-       i 
tachtng  In  this  court.     See  cases  listed  In 
Vernon's  C.  C.  P.  p.  877. 

[1]  The  statute  was  amended  in  Acts  191.'>. 
p.  159  (Vernon's  Ann.  Code  Cr.  Proc.  1916. 
art  915),  the  amendment  providing  as  fol- 
lows: 

"That  if  notice  is  given  and  the  order  is  not 
entered  of  record  at  the  term  at  which  the  cane 
was  tried,  the  court  in  term  time  or  vacation 
may  enter  an  order  requiring  thp  notice  to  be 
entered  of  record  nunc  pro  tunc." 

It  will  be  noted  that  this  amendment  does 
not  modify  the  principle  that  the  notice  of 
appeal  during  the  term  is  essential,  but  pro- 
vides that  where  the  notice  is  given  during 
the  term  and  there  is  failure  to  enter  It,  that 


4s>For  otbe.-  cages  see  same  topic  and  KBT-NUMBBR  la  all  Key-Numbered  Qlgeata  and  Indezes 


Digitized  by  LjOOQI€ 


Tex.) 


PARKER  ▼.  STATE 


1083 


It  may  be  subsequently  entered  of  record. 
The  failure  to  give  a  notice  of  appeal  during 
the  term  at  which  appellant  was  tried  pre- 
cludes this  court  from  oitertalnlng  jurlsdlc- 
Uon  of  It 

[2]  The  appellant  undertook  to  file  a  state- 
ment of  facts,  which  the  trial  court  refused 
to  approve,  upon  the  mistaken  view  that  it 
could  not  be  filed  after  the  term,  in  the  ab- 
sence of  an  order  made  during  the  term  au- 
thorizing filing  thereafter.  Article  845,  C. 
C.  P.,  grants  30  days  after  a  term  lasting 
less  than  8  weeks  within  which  to  file  a  state- 
ment of  facts,  and  further  Is  construed  to 
allow  90  days  within  which  it  may  be  filed. 
See  cases,  Vernon's  C.  C.  P.  p.  832. 

We  are  precluded  from  reversing  the  case, 
because  appellant  was  deprived  of  a  state- 
ment of  facts  without  his  fault,  and  are  also 
precluded  from  considering  the  statement  of 
facts  agreed  to,  by  the  absence  of  Jurisdic- 
tion, brought  about  by  the  failure  to  give  no- 
tice of  appeal.  We  have  read  the  paper, 
however,  and  it  appears  to  relate  to  the  iden- 
tical transaction  passed  upon  in  the  case 
mentioned  above. 

The  appellant,  however,  in  this  case  raises 
the  issue  of  alftl,  which  was  duly  submitted 
to  the  Jury,  and  decided  against  him. 

For  the  reasons  stated,  the  appeal  is  dis- 
missed. 


PARKER  y.  STATK     (No.  4564.) 

(Court  of  Criminal  Appeals  of  Tesas.     June 

29,  1»17.    On  Motion  for  Rehearing, 

Feb.  20, 1018.) 

1.  CuiaNAi.  Law  «=3l092(7)— Bill  or  Ex- 
ceptions—Timb  or  FruNO. 
At  a  term  beginning  January  1st  and  ending 
Marcli  30th  defendant  was  convicted,  his  motion 
for  new  trial  being  overruled  on  March  12tli, 
at  which  time  be  was  accorded  60  days  within 
which  to  file  bills  of  exception.  On  May  11th 
an  additional  extension  of  10  days  was  granted, 
and  on  May  26th  defendant  obtained  an  addi- 
tional extension  of  7  days.  Vernon's  Ann.  Code 
Or.  Proc.  1916,  art.  744,  declares  that  on  trial 
of  any  criminal  action  the  defendant  may  ten- 
der bis  bill  of  exceptions, .  and  the  judge  shall 
sign  such  bill  of  exceptions  under  the  rules 
prescribed  in  civil  suits,  while  article  845  de- 
clares that,  when  an  appeal  is  taken  from  the 
judgment  rendered  in  any  cause  in  any  district 
or  county  court,  the  parties  shall  be  entitled  to 
30  days  after  the  date  of  adjournment  of  court 
in  wUch  to  prepare,  or  cause  to  be  prepared, 
and  to  file  a  statement  of  facts  and  bills  of 
exception,  and  upon  good  cause  shown  the  judge 
trying  the  cause  may  extend  the  time,  provid- 
ed that,  if  the  term  of  court  may 'by  law  con- 
tinue more  than  8  weeks,  snch  statement  of 
facts  and  bills  of  exception  shall  be  filed  within 
30  days  after  final  judgment  shall  l>e  rendered, 
anless  the  court  shall  by  order  entered  of  rec- 
ord extend  the  time  for  filing  snch  statement  of 
facts  and  bills  of  exception.  Beld,  that  bills 
of  exception  which  were  filed  on  June  Ist  can- 
not be  considered,  the  time  for  filing  the  same 
having  expired  before  the  entry  of  the  order  of 
May  26th  granting  7  days'  additional  time  for 
extension. 


On  Motion  for  Rehearing. 

2.  PBos-mtmoN  i8=>4— Evidence. 

While  the  right  of  one  accnaed  of  crime  to 
make  bond  is  guaranteed,  evidence  in  a  prose- 
cution for  pandering  in  violation  of  Vernon's 
Ann.  Pen.  Code  1916,  art.  506a,  that  accused 
agreed  to  obtain  bond  for  a  prostitute  and 
urged  her  to  continne  to  ply  her  vocation,  is  ad- 
missible. 
8.  Pbostitdtion   «=>4  — Evidknce— Aouissi- 

BILITY. 

In  a  prosecution  under  Vernon's  Ann.  Pen. 
(Tode  1916,  art.  506a,  for  x>andering,  evidence 
that  accused  whipped  a  prostitute  and  requir- 
ed her  to  remain  at  home  for  the  purpose  of 
plying  her  vocation  is  admissible. 

4.  Pbostitution   <8=4  —  Evidence— Admissi- 

'  BILITT. 

In  a  prosecution  nnder  Vernon's  Ann.  Pen. 
Code  1916,  art  606b,  for  pandering,  evidence 
that  accused  made  inquiries  of  officers  who  were 
watching  the  house  in  which  a  prostitute  in 
whom  he  was  interested  Uved  was  admissible. 

5.  Pbostitution   «=»4  — BIvidewcb— Admissi- 

BIUTT. 

In  a  prosecution  for  pandering  in  violation 
of  Vernon's  Ann.  Pen.  (Jode  1916,  ar^.  506a. 
evidence  that  accused  caressed  a  prostitute  and 
received  money  from  her  while  she  was  living 
in  a  disorderly  house  is  admissible. 

6.  Pbostitution    ^=»4^Evidbncb— Admibsi- 

BILITT. 

In  a  prosecution  for  pandering  under  Ver- 
non's Ann.  Pen.  Code  1016,  art.  506a,  denounc- 
ing the  offense  of  persuading  or  coercing  an  in- 
mate of  a  house  of  prostitution  to  remain  there- 
in as  an  inmate,  evidence  that  accused  while 
a  prostitute  was  living  at  another  house  struck 
her  because  be  did  not  receive  money  enough 
from  her  is  admissible,  though  the  ctiarge  sub- 
mitted the  question  whether  accused  induced  the 
prostitute  to  remain  in  a  house  of  prostitution 
at  a  different  address ;  for  accused's  control 
over  the  prostitute  was  material,  and  evidence 
of  his  strildng  her  part  of  the  res  gestee. 

7.  Cbiuinal  Law  «=»829(1)— Xbial— Insibuc- 

TIONB. 

The  refusal  of  special  charges  covered  by 
the  charge  given  is  not  error. 

8.  Prostitution     «=»4  —  Evidence  —  Suffi- 
ciency. 

In  a  prosecution  under  Vernon's  Ann.  Pen. 
Code  1916,  art  506a,  for  pandering,  evidence 
held  sufficient  to  sustain  a  conviction. 

9.  Cbiuinal  Law  ®=>555  —  Weight  of  Evi- 
dence. 

In  a  criminal  prosecution,  conflicts  in  the 
testimony  of  the  prosecuting  witness  go  to  its 
weight,  but  not  its  sufficiency  to  sustain  a  con- 
viction. 

At>peal  from  Criminal  District  Court,  Dal- 
las County ;   C.  A.  Plppen,  Judge. 

Fay  Parker  wits  convicted  of  pandering, 
and  he  appeals.    Affirmed., 

A,  S.  Baskett,  of  Dallas,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  convicted  of 
pandering,  and  his  punishment  assessed  at 
five  years'  confinement  in  the  state  peniten- 
tiary. 

The  prosecution  is  under  the  pandering 
statute  (article  50fla,  Vernon's  P.  C).  No  de- 
fects are  pointed  out  and  none  discovered. 
The  evidence  which  is  disclosed  by  the  state- 
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ment  of  facta  is  sufficieot  to  support  the  find- 
ing of  the  jury.  The  court  gave  a  written 
charge  to  which  it  appears  there  was  some 
exceptions  filed.  It  Is  also  apparent  that 
there  are  exceptions  taken  to  matters  of  pro- 
cedure occurring  in  the  course  of  the  trial. 
These,  as  well  as  the  exceptions  to  the 
charge,  appellant  undertook  to  bring  before 
the  court  by  bills  of  exceptions.  It  appears, 
however,  that  owing  to  the  delay  In  filing 
these  bills  we  are  precluded  by  the  law  from 
considering  them.  The  term  Of  court  at 
which  appellant's  trial  took  place  began 
January  1  and  ended  March  30,  1917.  His 
motion  for  a  new  trial  was  overruled  March 
12th,  at  which  time  he  was  accorded  60  days 
within  which  to  file  bills  of  exceptions.  On 
May  11th  an  additional  extension  of  10  days 
was  granted  and  on  May  26tb  he,  by  motion, 
sought  and  obtained  an  additional  extension 
of  7  daya 

[1]  Hie  state,  through  the  Assistant  At- 
torney General,  in  a  motion  filed,  brings  to 
the  attention  of  the  court  the  facts  recited 
above  with  reference  to  the  several  dates 
mentioned,  and  calls  attention  to  the  fact 
that  the  bills  of  exceptions  were  filed  on  the 
1st  day  of  June,  1917,  and  Insists  that  the 
court  Is  required  by  law  to  ignore  them. 
The  particular  contention  made  I^  the  state 
was  that  the  order  of  the  court  made  May 
26tta  allowing  7  additional  days  was  not  ef- 
fective l)ecau8e  on  May  21st  prior  to  the 
date  of  the  order  named  the  time  for  filing 
the  bills  of  exceptions  allowed  in  preyions  or- 
ders had  expired,  and  that  after  Its  expira- 
tion the  court  lost  control  of  the  matter. 
Supporting  this  contention,  the  state's  coun- 
sel cites  decisions  of  this  court  in  Armstrong 
Case,  60  Tex.  Cr.  R.  59,  130  S.  W.  1011,  and 
Presley  t.  State,  60  Tex.  Cr.  R.  102,  131  S. 
W.  332.  These  decisions,  in  construing  the 
statutes  with  reference  to  the  extension  of 
time  for  filing  bills  of  exceptions  (article 
845,  0.  Cr.  P.),  have  construed  them  in  ac- 
cord with  the  state's  contention,  and  this 
construction  makes  it  necessary  for  us  to 
sustain  the  state's  motion. 

Having  examined  the  statement  of  facts 
and  such  matters  in  the  record  as,  under  the 
rules,  we  are  privileged  to  pass  upon,  and 
being  precluded  from  passing  upon  the  ques- 
tions raised  by  the  bills  of  exceptions  (see 
Vernon's  C.  C.  P.  art.  744,  and  notes),  and 
there  having  been  brought  to  our  attention 
no  reversible  error,  and  no  fundamental  er- 
ror discovered,  the  Judgment  of  the  lower 
court  is  affirmed. 

On  Motion  tor  Rehearing. 

An  affirmance  of  this  case  was  ordered  on 
account  of  an  Incomplete  record,  which  rec- 
ord has  since  been  corrected  in  connection 
with  the  motion  for  rehearing,  rendering  it 
proper  that  the  merits  of  the  case  be  consid- 
ered. 

The  conviction  was  for  pandering,  which 


is  denounced  by  artlde  606a,  Vernon's  P.  C. 
The  particular  phase  of  the  statute  upon 
which  this  conviction  rests  is  the  following: 
"Or  any  person  who  sball,  by  promises, 
threats,  violence  or  by  any  device  or  scheme, 
cause,  indace,  persuade  or  encourage  an  ininata 
of  a  iiouse  of  prostitution  to  remain  therein  as 
such  inmate." 

The  promises,  threats,  violence,  device^ 
and  schemes  r^ied  upon  by  the  state  were 
alleged  as  follows: 

"By  then  and  there  promising  the  said  Mary 
Owens  that  he,  the  said  Fay  Parker,  would  and 
could  protect  her  from  the  law,  and  promising 
her  that  he  would  and  could  make  bail  for  her 
whenever  arrested  for  a  violation  of  the  law, 
and  that  he,  the  said  Fay  Parker,  would  and 
could  protect  her  from  arrest  by  peace  officers, 
and  that  be  would  watch  her  house  and  keep  a 
lookout  for  peace  officers  in  that  locality." 

Ma  17  Owens,  a  negro  woman,  was  a  com- 
mon prostitute.  She  took  up  with  appellant, 
and  she,  or  he  and  she  together,  rented  and 
occupied  a  house  at  No.  2637  Main  street 
For  a  while  another  negro  woman  and  her 
man  stayed  in  the  house.  Mary  Owens  claimed 
to  have  bought  them  out  with  money  that 
appellant  gave  her.  She  said  she  bought  be- 
cause she  thought  she  could  make  more 
money  for  herself  than  by  having  other  girls 
there  with  her.  Appellant  Stayed  at  a  sa- 
loon near  by  where  he  was  accessible.  She 
said  she  "hustled  there"  and  gave  the  money 
she  made  to  appellant ;  that  he  brought  some 
men  there ;  that  during  the  month  she  lived 
in  the  house  she  was  arrested  a  number  of 
times,  as  many  as  four  times  In  one  week; 
that  Mr.  Hightower  got  her  out;  that  she 
learned  of  Mr.  Hightower  through  api>ellant, 
who  told  her  he  sent  him  to  get  her  out; 
that  appellant  op  one  occasion  got  her  out 
and  took  her  home;  he  told  her  to  go  home 
and  hustle,  remarking,  "I  will  get  you  out 
if  you  get  in;"  this  he  repeated  on  various 
occasions;  that  somfetlmes  when  she  was 
arrested  api>ellant  got  her  out,  and  other 
times  Mr.  Hightower  got  her  out.  She  said, 
"When  the  officers  went  to  pull  the  box  at 
Crowdus  and  Elm  streets,  the  defendant 
would  let  me  know  so  they  wouldn't  get  me 
and  I  could  hustle ;"  that  appellant  whipped 
her,  and  said  to  her,  "Why  In  the  hell  dont 
you  quit  drinking  and  stay  at  home  so  yon 
can  make  money."  She  says  when  she  was 
arrested  so  many  times  that  if  she  did  not 
have  the  arrangement  with  appellant  about 
protecting  her  and  getting  her  out  she  would 
have  left  there ;  that  she  knew  she  had  some 
one  to  get  her  out  of  jail,  so  she  went  beck. 
She  claimed  to  have  given  appellant  all  the 
money  she  made. 

There  were  some  contradictions  In  the 
cross-examination  of  this  witness.  One  of 
these  is  stressed  by  appellant,  the  witness 
testifying  as  follows: 

"Fay  never  did  whip  me  to  make  me  stay 
there  at  2637  Main  street,  but  he  whipped  me 
to  make  me  stay  at  home  and  make  money  so 
I  could  give  hira  a  dollar  or  two.  I  did  move 
away  from  2637  Main  street  to  2515  Main 
street.    He  never  made  me  any  promiaea  that 
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be  would  watch  the  officers  for  me.    He  woold 

tell  me  to  go  oa  home  and  hustle,  and  'I  will 
get  you  out.'  He  never  made  any  agreement 
of  that  kind  that  he  wanted  me  to  stay  there, 
and  if  I  would  stay  there  he  would  make  my 
bond." 

There  was  some  other  evidence,  moat  of 
which  Ig  complained  of  In  bills  of  exception. 
One  of  these  refers  to  a  statement  by  the 
witness  Mary  Owens  that  she  gave  appellant 
$5  that  she  had  made  at  the  comer  of  Crowd- 
us  and  Commerce  streets,  and  that  she  did 
not  know  whether  the  defendant  reqnlred  her 
to  give  him  all  the  money  she  made,  but  that 
she  gave  it  to  him,  and  that  if  she  did  not 
give  it  to  him  "he  got  all  swelled  up,  sore, 
maybe  he  would  curse  her  out,  say  some- 
thing to  her."  Objection  urged  to  this  was 
it  was  immaterial  and  irrelevant  and  not 
charged  In  the  Indictment  The  statement 
quoted  above  Is  with  reference  to  the  appel- 
lant whipping  her  because  she  got  drunk  and 
would  not  stay  at  home,  and  asking  her  "why 
in  the  hell  she  did  not  stay  at  home  and 
make  money." 

[2]  Also  objection  was  made  to  evidence 
of  the  fact  that  Mary  Owens  was  arrested  a 
number  of  times  while  she  lived  at  2637  Main 
street,  and  the  defendant  made  her  bond  and 
told  her  to  go  back  and  hustle.  With  refer- 
ence to  this  appellant  insists  that  the  right 
to  make  bond  is  a  privilege  guaranteed  by 
the  Constitution,  which  is  true,  but  this  evi- 
dence was  ofiTered  in  support  of  an  allega- 
tion that  the  appellant  promised  to  make 
bond  as  an  inducement  to  a  common  prosti- 
tute to  continue  to  ply  her  vocation.  The 
right  of  one  accused  of  crime  to  make  bond 
Is  guaranteed,  but  is  different  from  the  right 
of  one  to  agree  as  an  inducement  to  commit 
crime  that  he  would  secure  release  from  cus- 
tody after  it  is  committed. 

[3]  The  other  two  matters  referred  to,  we 
think,  were  not  subject  to  the  objections 
made.  The  relation  of  the  parties,  appellant 
and  Mary  Owens,  and  his  influence  over  her, 
the  delivery  by  her  to  him  of  money  she 
had  made  in  prostitution,  and  the  fact  that 
he  whipped  her  because  she  would  not  stay 
at  home,  or  he  wanted  her  to  stay  at  home 
and  make  money,  appear  to  have  been  admis- 
sible ui)on  the  Issues  raised.  We  have  not 
been  cited  to  any  authorities  to  the  contrary. 

[4,  6]  The  proof  that  appellant  made  in- 
quiry of  officers  who  were  watching  the  house 
of  prostitution  in  which  Mary  Owens  lived 
■waa,  we  think,  legitimate.  Nor  can  we  agree 
vritli  the  soundness  of  the  proposition  that 
tbe  case  should  be  reversed  because  the  wit- 
ness testified  he  had  seen  appellant,  while 
at  the  house  at  which  Mary  Owens  lived, 
fclss  her,  and  that  when  appellant  was  ar- 
rested he  was  at  the  same  house. 

The  objection  to  testimony  that  appellant 
struck  Mary  Owens,  and  received  money 
f  r<Mn  her  <hi  several  occasions  while  she  was 
living  In  the  house  mentioned,  was,  we  think, 


not  objectionable.  It  seems  to  have  been 
relevant  to  the  Issues  Involved. 

[I]  Complaint  is  made  of  proof  that  while 
Mary  Owens  was  living  at  another  house  at 
No.  2515  Main  street  appellant  had  struck 
her  because  he  did  not  get  enough  mon^ 
from  her,  the  contention  being  that  it  was 
immaterial  and  Irrelevant,  and  did  not  sup- 
port the  allegation  of  the  Indictment,  and 
was  prejudicial  and  tended  to  establish  an- 
other offense.  The  court,  qualifying  the  bill 
declined  to  approve  that  part  of  it  last  men- 
tioned; that  is,  he  says  there  was  no  com- 
plaint that  It  tended  to  prove  another  of- 
fense. It  does  not  seem  to  us  that  It  does  so.' 
There  is  no  particular  house  named  in  the 
Indictment  during  the  relation  of  appellant 
with  Mary  Owens.  She  lived,  it  seems.  In 
more  than  one  house  at  different  times.  His 
Intimacy  and  relation  and  opportunity  to 
control  her  were  circumstances  bearing  upon 
the  Issues  in  the  case.  The  fact  that  the 
court  based  his  charge  upon  an  inquiry  of 
the  Jury  as  to  whether  or  not  appellant  was 
guilty  of  Inducing  her  to  remain  In  a  partic- 
ular house  at  No.  2637  Main  street  does  not, 
it  occurs  to  us,  show  error  in  admitting  the 
testimony  complained  of.  In  so  far  as  strik- 
ing her  was  another  offense,  it  seems  to  have 
been  admissible  as  part  of  the  res  gestse,  one 
of  the  means  of  Inducing  Mary  Owens  to 
remain  in  a  house  of  prostitution. 

[7]  Appellant  requested  special  charges 
which  were  applicable  to  his  defenses,  and 
the  refusal  of  which  would  not  have  been 
justified  except  for  the  fact  that  the  trial 
court  In  Its  main  charge  to  the  jury  em- 
braced In  an  appropriate  manner  the  same 
matters  as  those  contained  In  appellant's 
special  charges. 

[8,  9]  We  think  the  evidence  was  sufficient 
to  sustain  the  conviction.  The  fact  that  the 
witness  Mary  Owens  made  some  contradic- 
tory statements  with  reference  to  certain 
phases  of  the  evidence  went  to  the  weight  of 
her  testimony,  and  is  not  available  to  sustain 
appellant's  contention  that  her  evidence  was 
as  a  matter  of  law  destroyed  thereby. 

The  motion  for  rehearing  Is  overruled. 


Ex  parte  JONES.     (No.  490a) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  6, 
191&) 

1.  Habeas  Corpus  «=a54— Seconu  Applica- 
tion—Sufficiency. 
Where  accused  was  indicted  for  murder  and 
was  granted  bail  on  his  application  for  ha- 
beas corpus  and  a  second  indictment  for  rob- 
bery with  a  deadly  weapon  was  based  upon  the 
same  facts  and  involved  the  same  transaction, 
failure  to  plead  in  the  court  below  the  iden- 
tity of  the  transactions  cannot  be  supplied  by 
second  application  for  habeas  corpus  In  such 
court  and  an  original  application  in  the  ap- 
pellate court,  when  such  applications  did  not 
contain  the  facts  requisite  to  a  valid  second  ap- 

Elication  under  Code  Gr.  Proc.  1911,  arts.  186, 
19,  stating  the  essentiala  of  such  application. 
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2.  Cbimiktai,  Law  «=a2«2(2)  —  Fobmeb  Jeop- 
ardy—Necessity  or  Pleading. 

General  rule  requiring  pleading  of  Identity 
of  transactions  involved  in  two  indictments 
would  not  apply,  where  the  two  indictments  em- 
braced but  one  act  and  the  difference  was  in 
name  only  and  not  in  fact,  since  the  court  would 
judicially  know  of  the  former  proceedings  on 
the  application  for  habeas  corpus  under  the 
first  indictment  and  pleading  and  proof  would 
be  dispensed  with. 

3.  Criminal  Law  «=»29— Fobmeb  Jeopabdy. 

It  is  not  always  true  that  one  transaction 
will  constitute  but  ono  offense,  but  the  volition 
must  be  identical. 

4.  Habeas  Cobpos  <s=92(l)— Scope  of  Re- 
view. 

Where  accused  had  been  charged  with  mur- 
der and  bad  been  granted  boil  in  such  prosecu- 
tion and  was  then  prosecuted  for  robbery  of  the 
same  person  at  the  same  time,  his  contention 
that  the  transactions  were  identical  was  avail- 
able on  -plea  of  former  jeopardy  in  the  second 
prosecution,  but  not  on  application  for  habeas 
corpus  to  require  the  granting  of  bail. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; W.  D.  Howe,  Jndge. 

Habeas  corpus  on  relation  of  Felix  R. 
Jones,  to  review  a  denial  of  bail  after  his  in- 
dlctmrat  for  robbery  with  a  deadly  weapon. 
Affirmed. 

M.  Scarborough,  Purser  &  Peden,  and  L. 
A.  Dale,  all  of  El  Paso,  for  appellant.  Leigh 
Clark,  Dlst  Atty.,  of  El  Paso,  and  E.  B. 
Hendricks,  Asst.  Atty.  Gen.,  for  the  State. 

MORROW,  J.  Relator  was  indicted  for 
the  robbery  of  Thomas  Lyons  with  a  deadly 
weapon,  and,  on  habeas  corpus  proceeding, 
was  denied  ball  by  the  district  court  of  El 
Paso  county,  Thirty-Fourth  Judicial  district. 

We  have  carefully  read  the  statement  of 
facts,  and,  omitting  a  discussion  of  the  evi- 
dence In  detail,  express  the  opinion  that  It 
was  such  as  warranted  the  Judgment. 

[1,2]  Relator  insists,  however,  that  he  Is 
entitled  to  his  discharge  by  reason  of  the 
fact  that  on  his  Indictment  for  the  murder 
of  Thomas  Lyons  he  was  granted  bail  on  his 
application  for  habeas  corpus,  and  that  the 
present  Inuictment  for  robbery  Is  based  upon 
the  same  facts  and  involves  the  same  trans- 
action as  the  indictment  for  murder.  There 
was  no  pleading  In  the  court  below  touching 
this  contention,  and  relator  endeavors  to 
supply  this  defect  by  second  ai^licatlon  for 
habeas  corpus  In  the  court  below  and  an 
original  application  here.  Neither  can  be 
considered  for  the  reason  that  they  are  not 
based  upon  facts  requisite  in  a  second  appli- 
cation under  article  185  and  article  219  G.  C. 
P.  The  general  rule  requires  matters  of 
this  nature  to  be  set  up  In  the  pleading. 
Johnson  v.  State,  26  Tex.  App.  631,  10  S.  W. 
235;  Pye  v.  W^yatt  (Civ.  App.)  151  S.  W. 
1087;  Vernon's  0.  C.  P.  p.  22;  O'Connor  v. 
State,  28  Tex.  App.  288,  13  S.  W.  14;  State 
V,  Railway  (Civ.  App.)  105  S.  W.  491. 

The  rule  would  probably  not  be  applicable 
in  this  case  for  the  reason  that,  if  in  fact 


title  two  indictments  embrace  bat  one  criminal 
act  and  differ  in  name  only,  and  not  in  fact, 
and  therefore  relate  to  the  same  offense,  the 
court  would  Judicially  know  the  proceedings 
in  the  application  for  habeas  corpus  in  the 
murder  case,  and  this  knowledge  would  dis- 
pense with  pleading  and  proof.  Foster  v. 
State,  25  Tex.  App.  643,  8  S.  W.  664. 

[S]  It  is  not  always  true  that  one  transac- 
tion, will  constitute  but  one  offense.  Whar- 
ton's Grim.  Law,  vol.  1,  p.  528.  "The  fact 
that  the  injuries  were  both  inflicted  in  one 
crimina}  transaction  is  not  snffidatt.  The 
volition  must  be  Identical."  People  ▼.  Mc- 
Daniels,  92  Am.  St.  Rep.  121,  note,  and  cases 
Cited;  Bishop's  New  Grim.  Law,  {  1061: 
Keaton  v.  State,  41  Tex.  Cr.  R.  631,  57  S.  W. 
1125;  Mann  v.  Commonwealth,  111  Am.  SL 
Rep.  289;  Wright  v.  State,  37  Tex.  Cr.  R.  627. 
40  S.  W.  491;  Augustine  v.  State,  41  Tex. 
Cr.  R.  59,  52  S.  W..77.  96  Am.  St.  Rep.  705; 
Ashton  V.  State,  31  Tex.  Cr.  R.  482,  21  S. 
W.  48. 

[4]  Murder  and  robbery  are  made  by  stat- 
ute separate  offenses,  embodying  different  ele- 
mMits  depending  not  necessarily  upon  the 
same  facts.  Where  an  accused  is  indicted 
by  separate  Indictments  for  distinct  offenses, 
and  claims  that  the  identity  of  the  transac- 
tion upon  which  the  two  indictments  ia  based 
Is  such  that  it  constitutes  but  one  criminal 
act,  the  courts  have  generally  refused  to 
make  inquiry  and  determine  the  identity  in 
a  habeas  corpus  proceeding.  This  was  the 
holding  of  the  Supreme  Court  of  this  stat^ 
in  Pltner  v.  State,  44  Tex.  579,  and  In  Perr)- 
V.  State,  41  Tex.  488,  and  of  tills  court  in 
Ex  parte  Crofford,  39  Tex.  Cr.  R.  547,  47  S. 
W.  533,  and  such  appears  to  be  the  general 
rule.  Bishop's  New  Grim.  Proe.  vol.  2,  p.  637. 
i  821,  subd.  2;  Ex  parte  Ruthven,  17  Mo. 
541;  Wright  v.  State,  7  Ind.  324;  Wright  v. 
State,  5  Ind.  290,  60  Am.  Dec  90 ;  State  v. 
Williams,  117  Mo.  App.  564,  92  S.  W.  151: 
Church  on  Habeas  Corpus,  {  253;  21  Cyc.  309; 
Hovey  v.  Sheffner,  16  Wyo.  254,  93  Pac  305, 
15  L.  R.  A.  (N.  S.)  227,  125  Am.  St  Rep.  1007. 
15  Ann.  Gas.  318,  and  note.  The  reason  of 
this  rule  doubtless  is  that  the  decision  of  the 
question  of  Identity  often  depends  upon  con- 
troverted facts,  and  Involves  an  inquiry  into 
the  credibility  of  witnesses,  the  existence  of 
and  inferences  to  be  drawn  from  circamstanc- 
es,  and  is  a  character  of  inquiry  adapted  to 
solution  by  a  Jury.  The  rule  does  not  obtain 
in  a  case  where  the  subsequent  indictment  is 
for  the  identical  offense  upon  which  a  previ- 
ously dismissed  indictment  was  fonnd.  and 
where  there  is  no  controversy  as  to  the  Iden- 
tity. In  such  a  case  it  is  held,  under  article 
217  0.  G.  P.,  which  is  invoked  by  rdator  tn 
this  case,  that  one  granted  bail  after  Indict- 
ment for  murder  could  not  be  denied  ball  in 
the  same  case  where  the  original  indictment 
was  dismissed  and  a  new  one  found.  Ex 
parte  Augustine,  33  Tex.  Or.  R.  1.  23  S.  W. 
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688,  47  Am.  St  Bep.  17.  The  same  prindide 
controls  the  decision  of  this  court  in  Ex 
parte  Davis,  48  Tex.  Cr.  R.  644,  80  S.  W. 
978,  122  Am.  St.  Rep.  773,  where  relator  was 
granted  relief  against  an  effort,  after  his 
acquittal  of  a  particular  murder  in  one  coun- 
ty, to  try  him  on  the  same  charge  In  another. 
There  was  no  question  of  Identity  of  oftenses 

The  difficulty  of  determining  the  Identity  of 
offenses,  that  Is  to  say,  of  determining  wheth- 
er they  embrace  one  volition  or  more,  wheth- 
er they  exhibit  the  will  to  commit  one  crimi- 
nai  act  or  more,  is  iUustrated  in  numerous 
cases  found  in  the  reports.  Instance,  Taylor 
V.  State,  41  Tex.  Cr.  R.  564,  55  S.  W.  961; 
Keaton  t.  State,  41  Tex.  Cr.  R.  621,  57  S.  W. 
1125;  Augmtlne  v.  State,  41  Tex.  Cr.  R.  69, 
52  S.  W.  77,  96  Am.  St.  Rep.  766;  Wright  v. 
State,  37  Tex.  Cr.  R.  627,  40  S.  W.  491;  War- 
ren ▼.  State,  79  Neb.  526,  113  N.  W,  143; 
Mann  v.  Commonwealth,  118  Ky.  67,  SO  S.  W. 
438,  111  Am.  St.  Rep.  289:  State  v.  Caddy,  15 
S.  D.  167.  87  N.  W.  927,  91  Am.  St.  Rep.  666, 
and  numerous  cases  cited  in  the  note  to 
Hughes  v.  Commonwealth,  31  L.  R.  A.  (N.  S.) 
C93,  and  In  People  v.  McDanlels,  137  Cal.  192, 
69  Pac.  1006,  92  Am.  St  Rep.  92,  and  notes. 

No  recital  of  the  evidence  nor  review  of 
the  facts  will  be  attempted.  Summarized, 
they  show  that  the  deceased,  Thomas  Lyons, 
resided  near  Sliver  City,  N.  M.,  and  on  the 
night  of  May  17,  1917,  reached  El  Paso  by 
appointment  with  relator,  got  Into  an  auto- 
mobile with  him  and  another  about  9  o'clock 
at  night,  and  that  the  following  day  his  body 
was  found  in  a  ravine  some  four  miles  dis- 
tant, bearing  upon  it  evidence  of  various 
blows  upon  the  face  and  head,  from  some 
of  which  death  resulted.  On  the  habeas  cor- 
pus hearing  in  the  murder  case  these  facts 
and  certain  circumstances  tending  to  bring 
relator  into  Juxtaposition  of  the  homicide 
were  introduced,  but  no  evidence  of  robbery 
or  issue  thereof  was  Involved.  On  the  hear- 
ing to  be  reviewed  In  this  appeal  the  sftme 
evidence  as  that  In  the  murder  case  was 
introduced,  and  in  addition  thereto  evidence 
that  the  deceased  was  robbed  by  the  relator, 
one  witness  testifying  that  relator  admitted 
that  he  robbed  deceased  and  killed  lilm, 
stating  among  other  things,  that  he  hit  him 
with  a  hammer  knocking  him  senseless,  and 
afterwards  beat  him  over  the  head  with  a 
piece  of  twisted  iron  to  keep  him  from  com- 
ing to,  and  then  took  from  him  what  money 
he  could  find.  This  witness  also  testified 
that  relator  admitted  that  he  had  been  hired 
and  paid  to  kill  deceased.  The  truth  of  the 
testimony  of  this  witness  is  vigorously  at- 
tacked, and  much  of  the  evidence  and  other 
circumstances  are  controverted.  The  ques- 
tion as  to  whether  relator  robbed  and  killed 
deceased  and  as  to  whether  in  doing  so  he 
acted  on  one  volition  or  two,  whether  be  com- 
mitted the  offense  of  robbery  and  subsequent- 
ly committed  the  offense  of  murder,  or  did 


but  one  criminal  act,  the  credibility  of  the 
witnesses  relied  upon,  the  inferences  to  be 
drawn  from  the  circumstances  proved  as  hear- 
ing upon  the  Identity  of  the  transaction,  were 
questions  of  fact  which,  with  propriety  could 
be  passed  upon  under  a  plea  of  former  Jeop- 
ardy in  the  event  jeopardy  should  attach  in 
the  murder  case,  and  the  prosecution  for  rob- 
bery be  afterwards  pressed,  but  they  present 
a  condition  so  complex  as  to  Illustrate  the 
wisdom  of  the  rule  hereinabove  referred  to, 
declaring  that  the  issue  of  the  Identity  of  the 
criminal  act  upon  which  separate  indictments 
for  different  offenses  are  founded  will  be 
available  In  a  plea  of  former  acquittal,  for- 
mer conviction,  or  former  jeopardy,  but  not 
determined  In  a  habeas  corpus  proceeding. 
If,  however,  the  law  requires  us  to  compare 
the  evidence  and  determine  the  Issue  as  to 
Identity,  we  are  unwilling  to  hold  that  the 
trial  court  was  not  right  in  its  conclusion 
that  the  transactions  were  not  identical  In 
the  sense  that  the  judgment  granting  ball  In 
the  murder  case  would  be  res  adjudlcata  of 
his  claim  for  ball  In  the  robbery  case. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


COLEMAN  V.  STATB.     CNo.  4885.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  6, 
1918.) 

BuBGiABT  <S=>16—"Pmncipal"— Aiding  and 

Encoubaoing. 
One  present,  aiding  and  encouraging  others 
to  ^o  into  a  house  to  commit  burglary,   Is  a 
"principal,"  although  he  does  not  go  into  the 
house. 

[Ed.  Note.— For  other  definitiong,  see  Words 
and  Phrases,  First  and  Second  Series,  Princi- 
pal.] 

Appeal  from  District  Court,  Harrison 
County;  P.  O.  Beard,  Judge. 

Jack  Coleman  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Y.  D.  Harrison,  of  Marshall,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary;  his  punishment  being  assess- 
ed at  three  years'  confinement  in  the  peni- 
tentiary. 

There  are  no  bills  of  exception  tn  the  rec- 
ord, nor  were  any  exceptions  reserved  to  the 
charge.  The  charge  Is  criticized,  however. 
In  the  motion  for  new  trial,  but  nothing  is 
presented  of  such  a  nature  as  could  bring  in 
review  the  court's  action.  There  is  no  error 
fundamental  in  its  character  mentioned.  It 
is  contended  that  the  evidence  Is  not  sufiB- 
dent  The  state's  case  places  appellant  in 
such  relation  to  the  burglary  that  the  jury 
was  justified  in  reaching  the  conclusion  that 
he  assisted  in  the  burglary,  and.  If  be  did 
not  enter  the  house,  was  present  aiding  and 
encouraging  those  who  went  in.    He  took  the 
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stand  andtesUfled  In  hla  own  bebalf.    Even 
under  his  testimony,  we  think  the  facts  are 
sufficient  to  show  that  he  was  a  prlnclpaL 
The  Judgment  will  be  affirmed. 


WAMACE  V.  STATE.     (No.  4880.) 

(Court  of  Crinunal  Appeals  of  Texas.    Feb.  6, 

1918.) 
Gbiuinai.  Law  <3=5>1090(14)  —  Review  —  Ik- 

BTBUCTIONS— ReCOBD. 

In  the  absence  of  a  statement  of  facts  or 
bill  of  exceptions,  an  exception  to  the  court's 
charge  on  circumstantial  evidence  will  not  be 
reviewed,  unless  the  matter  is  of  a  very  seri- 
ous or  fundamental  nature. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  C.  A.  Plppen,  Judge. 

John  Wallace  was  convicted  of  passing  a 
forged  Instrument,  and  he  appeals.  Af- 
firmed. 

See,  also,  197  S.  W.  869. 

E.  B.  Hendricks,  Asst  Atty.  Oen.,  for  tbe 
Stat& 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  passing  a  forged  Instrument,  and  al- 
lotted '  two  years'  confinement  in  tbe  peni- 
tentiary. 

The  record  is  before  us  without  a  statement 
of  facts  or  bill  of  exceptions.  Exception  was 
reserved  to  the  court's  charge  on  circumstan- 
tial evidence.  The  charge  seems  to  be  in 
conformity  with  the  law,  but  without  the 
evidence  the  matter  would  not  be  reviewed, 
unless  of  a  very  serious  or  fundamental  na- 
ture. We  think  the  charge  is  sufficient  to 
present  that  phase  of  the  law. 

The  Judgment  is  affirmed. 


CIRUIj  t.  STATE.    (No.  4872.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  6, 
1918.) 

1.  Rape   *=»34(1)— Indictment— SorFiciENOT 
—"Attempt." 

An  indictment  alle^ng  that  defendant  did 
then  and  there  attempt  to  ravish  a  female  under 
the  age  of  15  years  otber  than  his  wife  is  suf- 
ficient to  charge  an  assault  with  intent  to  rape, 
for  the  word  "attempt"  is  more  comprehensive 
than  the  word  "intent,"  implying  both  the  pur- 
pose and  an  actual  effort  to  carry  that  purpose 
into  execution,  and  hence  it  includes  an  intent 
(quoting  Words  and  Phrases,  Second  Series,  At- 
tempt to  Commit  Crime). 

2.  Indictment  and  Infobkation  «=3l89(6)— 
AooBAVATBD  Assault— Sufficienot. 

An  indictment  charging  assault  with  intent 
to  rape  includes,  though  not  describing  the 
means  used  to  commit  the  lesser  offense,  a 
charge  of  aggravated  assault  for  C!ode  Cr. 
Proc.  1911,  art  771,  provides  that,  where  a 
prosecution  is  for  an  offense  consisting  '^f  dif- 
ferent degrees,  the  jur^  may  find  the  defendant 
gnilty  of  any  degree  inferior  to  that  charged, 
while  articles  772  and  837,  subd.  9,  respectively 
declare  that  an  assault  with  intent  to  commit 
any  felony  includes  all  assaults  of  an  inferior 
degree,  and  that  a  verdict  is  not  contrary  to 
law    and    evidence    where    defendant    is    found 


guilty  of  an  oifense  inferior  in  grade  to,  bat  of 

the  same  nature  as,  the  offensn  proved. 

3.  Assault  and  Batteby  «=>54 — "Aogeavat- 

ed  Assault"— What  Constitutes. 
Under  Pen.  Code  1911,  art.  1022,  subd.  6, 
declaring  that  an  assanlt  and  battery  becomes 
aggravated  when  the  instrument  or  means  used 
is  such  as  inflicts  disgrace  upon  the  person  as- 
saulted, as  an  assault  and  battery  with  a  whip 
or  cowhide,  an  assault  upon  a  female  child  in 
which  defendant  took  improper  liberties  is  an 
aggravated  assault,  being  one  mfiicting  disgrace; 
for  the  statute  by  specifying  an  assault  with  a 
whip  or  cowhide  did  not  restrict  its  purview 
to  tnose  assaults. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aggra- 
vated Assault,] 

Appeal  from  trimtnal  District  Court,  Har- 
ris County ;  C.  W.  Robinson,  Judge. 

O.  Cinil  was  convicted  of  aggravated  as- 
sault, and  he  appeals.    Affirmed. 

Guynes  &  Colgin,  of  Houston,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Oen.,  for  the 
State 

PRENDERCSAST,  J.  [1]  Appellant  was 
convicted  of  an  aggravated  assanlt  The  in- 
dictment was  In  two  counts.  After  the  for- 
mal allegations  the  first  averred: 

That  on  September  5, 1917,  appellant  "^  and 
upon  Mary  Checkle,  a  female  then  and  there 
under  the  age  of  16  years,  other  than  the  wife 
of  the  said  G.  Cirul,  did  make  an  assault  and 
did  then  and  there  attempt  to  ravish  and  have 
carnal  knowledge  of  the  said  Mary  Checkle." 

The  second  alleged: 

That  on  said  date  G.  CSrul  "did  by  force, 
threats,  and  fraud  attempt  to  ravish  and  have 
carnal  knowledge  of  Mary  Checkle,  a  female 
then  and  there  under  the  age  of  15  years,  the 
said  female  not  being  then  and  there  the  wife 
of  the  said  G.  Cirul." 

In  Taylor  v.  State,  44  Tex.  (Jr.  B.  154,  69 
S.  W.  149,  the  Indictment  therein  alleged: 

That  said  Taylor  did  "make  an  assault  in  and 
upon  the  person  of  one  Pearl  Neylond,  a  female 
under  the  age  of  15  years,  and,  not  being  the 
wife  of  him,  the  said  Gus  Taylor,  did  then  and 
there  attempt  to  ravish  and  have  carnal  knowl- 
edge of  the  said  Pearl  Neylond." 

This  court,  in  an  opiDl<H>  by  Presiding 
Judge  Davidson,  expressly  held  that: 

That  indictment  was  "snfficient  to  charge  an 
assault  with  intent  to  commit  rape.  The  use 
of  the  word  'attempt'  is  equivalent  to  charg- 
ing an  intent.  [<3urry  v.  State]  4  Ter.  App. 
574;  [Mayo  v.  State]  7  Tex.  App.  342;  [.At- 
kinson V.  State]  34  Tex.  Cr.  R.  424,  30  S.  W. 
1064;  [Hart  v.  State]  38  Tex.  383.  •  •  • 
And  under  the  authorities  above  it  sufficiently 
charges  an  assault  with  intent  to  commit  rape." 

In  Runnells  v.  State,  34  Tex.  Cr.  B.  432.  30 
S.  W.  1065,  the  Indictment  therein  alleged: 

That  said  Runnells  did  "in  and  upon  Maud 
Hazen  make  an  assault  and  did  then  and  there 
by  said  assault  and  by  violence  upon  said  Maud 
Hazen,  and  by  putting  the  said  Maud  Hazen  in 
fear  of  life  and  bodily  injury,  attempt  to  fraud- 
ulently take  from  tbe  person  and  poaeooaioc  of 
said  Maud  Hazen,  withont  her  consent"  certain 
property  and  appropriate  it  to  his  own  use,  etc 

The  court  through  Judge  Davidson  In  that 
case  said  ttiat  it  was  claimed  the  indictment 
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was  Invalid  "becanse  it  ■wtjs  not  alleged  tbat 
the  aaaault  was  committed  with  Intent  to 
commit  robbery,"  and  bold  aa  follows: 

"  'Attempt,'  used  In  the  indictment,  suflSeient- 
ly  charges  intent'  in  setting  oat  the  offense  of 
assault  with  intent  to  commit  robbery" — and 
cited  some  anthorities. 

In  Atkinson  t.  State,  31  Tex.  Cr.  R.  428,  30 
S.  W.  1064,  tbe  indictment  charged  that  ap- 
pellant therein  did  make  an  assault,  etc.,  up- 
on one  Knox,  and  by  patting  him  In  fear  of 
life  and  bodily  injury  "did  attempt  to  frand- 
ulently  taike  from  the  person  and  poaseesion 
at  the  aald  S.  D.  Knox,  certain  peisoaal  proi>- 
erty,"  etc.  The  same  contention  in  substance 
was  made  therein  as  in  said  Runnells  Case, 
but  it  was  held  that  the  word  "attempt" 
therein  embraced  the  same  as  ttie  word  "in- 
tent" and  that  the  iadictment  therein  was 
good  tn  charging  an  assault  with  Intent  to 
rob,  citing  several  cases.  In  1  Words  and 
PbMURs,  Seeond  Seilea,  pi.  368,  it  is  said: 

"Tb*  wMd  'attempt'  is  mwe  comprehensive 
than  the  word  'intent,'  implying  both  the  pur- 
pose and  on  actual  effort  to  carry  tbat  purpose 
into  execution.  In  crimes  which  require  force 
as  an  element  in  their  commission,  tiiere  is  no 
substantial  dl8«rence  between  an  assault  with 
intent,  and  an  assault  with  attempt,  to  perpe- 
trate tbe  offense.  Smith  v.  State,  126  6a.  544, 
65  S.  E.  475,  quoting  and  adopting  the  defini- 
tioB  in  Johnaon  v.  State,  14  6a.  56 ;  2  Bish. 
New  Cr.  Proc.  (4th  Kd.)  'SO. 

"Hie  only  distinction  between  an  Intent'  and 
an  'attempt'  to  do  a  thing  is  that  the  former 
implies  purpose  only,  while  the  latter  implies 
both  the  purpesB-  and  an  actual  effort  to  carry 
that  purpose  into  execution ;  and,  since  the 
word  'attempt'  embraces  the  full  meaning  of  'in- 
tent' with  something  more,  it  is  not  impossible 
that  tlie  courts  may  hold  it  to  be  an  admissible 
substitute  in  an  indictment.  Smith  v.  State,  72 
Neb.  346,  100  N.  W.  808,  807,  citing  2  Bish. 
Or.  Proe.  *80;  Atkiuma  r.  SUte,  34  Tex.  Cr. 
K.  424,  30  S.  W.  1064;  Runnells  v.  State,  34 
Tex.  Cr.  B.  431,  30  S.  W.  1065." 

TJaqucstlonably  under  thase  autlMrlties  the 
first  count  properly  diarged  an>  assault  with 
Intent  to  rape. 

in  The  statute  (artide  771,  C  O.  P.)  pro- 
Tides  ttiat: 

"Where  a  prosecution  is  fer  an  offense  con- 
sisting of  different  decrees,  the  jury  may  find 
the  defendant  not  guilty  of  the  higher,  •  »  • 
but  guilty  of  any  degree  inferior  to  that  charged 
in  the  indictment." 

The  next  article  provides  that: 
"The  following  offenses  include  different  de- 
grees:   *    *    *    2.  An    assault   with   intent   to 
commit  any  felony,  which  includes  all  assaults 
of  an  inferior  degree." 

Article  837,  subd.  9,  C.  C.  P.,  provides  tbat 
a  y^dict  is  not  contrary  to  tbe  law  and  evi- 
dence where  the  defendant  is  found  guUty  of 
an  offense  of  Inferior  grade  to,  but  of  the 
same  nature  as,  the  offense  proved. 

Uuder  these  statutes  it  has  bees  repeatedly 
lield  by  this  court  that  an  indictment  for  an 
asBanH  with  intoit  to  rape  includes  all  de- 
grrees  of  assault  of  the  same  nature.  Kearse 
V.  SUte  (Sup.)  88  S.  W.  364 ;  Knight  v.  State, 
48  Tex.  Cr.  B.  41,  85  S.  W.  1067;  Ward  v. 
State,  68  Tex.  Cr.  R.  164,  161  S.  W.  1073. 
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See,  also,  Bittick  v.  State,  40  Tex.  120 ;  Da- 
vis V.  State,  20  Tex.  App.  302;  L<^on  v. 
State,  59  Tex.  Cr.  R.  270,  128  S.  W.  384. 

In  Lofton  v.  State,  5»  Tex.  Cr.  R.  272,  128 
S.  W.  384,  tbe  contention  therein  was  that, 
as  the  indictment  did  not  allege  that  the  as- 
sault was  made  by  an  adult  male  upou  a  fe- 
male, the  court  was  not  authorized  to  sub- 
mit that  Issue  to  the  Jury.    The  court  held: 

"Under  our  Code  an  aasanlt  with  intent  to 
murder  includes  all  lesser  degrees  of  personal 
violence,  and  under  an  indictment  for  assault 
with  intent  to  murder  the  court  in  submitting 
aggravated  assault  to  the  jury  is  authorized  to 
submit  to  the  jury  either  ground  of  the  statute 
that  constitutes  aggravated  assault  that  may 
be  developed  by  the  testimony  directly  gr^w^g 
out  of  the  assault  charged.  See  Peterson  v. 
State,  12  Tex.  App.  650;  Davis  v.  State,  20 
Tex.  App.  »»." 

[8]  This  being  true,  it  would  necessarily 
follow  that  the  manner  or  means  used  to>  com- 
mit the  lesser  degree  of  ttie  offense  need  not 
be  alleged.  Tills  conviction  was  had  under 
article  1022,  subd.  6,  P.  C,  which  prescribes 
that  an  assault  and  battery  becomes  aggra- 
vated when  committed  tmder  any  of  the  fol- 
lowing circumstances:  When  the  instrument 
or  means  used  Is  such  as  inflicts  disgrace  up- 
on the  i>erson  assaulted,  as  an  assault  and 
battery  with  a  whip  or  cowhide.  Under  this, 
this  court  expressly  held  tliat  by  naming 
a  whip  or  cowhide  it  was  not  intended  to  lim- 
it the  assault  by  the  character  of  instrument 
with  which  it  was  made,  that  they  were  mere- 
ty  illustrative,  and  that  under  said  subdi- 
vtslon  of  said  article  any  other  means  which 
Inflict  disgrace  are  within  tbe  meaning  of  the 
statute.  And  in  that  case  the  fondling  of  the 
private  parts  of  a  female  and  the  Insertion 
of  the  appellant's  flnger  in  her  vagina  was 
held  an  aggravated  assault  (Slawson  v. 
State,  39  Tex.  Cr.  R.  178,  45  S.  W.  676,  73 
Am.  St.  Hep.  914;  Caples  v.  State,  69  Tex. 
Cr.  R.  394,  165  S.  W.  267) ;  and  it  was  also 
held  that  the  allegations  in  that  indictment 
did  not  bring  it  under  subdivision  5  of  said 
article  but  under  said  subdivision  6  (citing 
authorities).  In  this  connection  see,  also, 
Robertson  y.  State,  30  Tex.  App.  502,  17  S. 
W.  1068,  and  cases  cited. 

Tlierefore  the  appellant's  objection  to  the 
court's  charge  wherein  he  submitted  the  of- 
fense of  aggravated  assault  when  the  instru- 
ment or  means  used  was  such  as  to  inflict  dis- 
grace upon  the  person  assaulted,  such  as  the 
indecent  fondling  of  the  private  parts  of  a  fe- 
male chUd  by  a  man,  because  the  indictment 
did  not  allege  that  he  was  an  adult  male, 
cannot  be  sustained.  Tbe  statute  and  the  de- 
cisions establish  the  reverse  of  the  contention 
as  true. 

The  proof  in  this  case  shows  a  most  aggra- 
vated assault  and  battery  by  appellant,  a 
man,  31  years  of  age,  on  a  little  girl  7^ 
years  old  by  fondling  her  private  parts  aiid 
inserting  Ids  fingers  in  her  vagina  and  t1o> 
lently  disrupting  her  hyaoi. 

The  Judgment  la  affirmed. 
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HUNT  r.  STATE.     (No.  4776.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  19, 

1917.    On  Rehearing,  Feb.  6,  1918.) 

1.  Bail  «=s>70— Appeal  Bond  — Who  Must 
Approve. 

An  appeal  bond  filed  in  vacation  in  a  crimi- 
nal case  must  be  approved  b;  the  district  judge 
as  well  as  the  sheriff. 

On  Rehearing. 

2.  Criminal  I>aw  ®=>1090(13)— Mattobs  Re- 
viewable—Unverified  Mattbbs. 

Alleged  improper  argument  of  state's  coun- 
sel, not  verified  by  bill  of  exceptions  or  certified 
by  the  trial  judge,  cannot  be  reviewed. 

Appeal  from  District  Court,  Titus  Coun- 
ty;  J.  A.  Ward,  Judge. 

Lon  Hunt  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

Seb  F.  Caldwell,  of  Mt  Pleasant,  for  ap- 
pellant E.  B.  Hendricks;  Asst  Atty.  Gen., 
for  the  Statetygr 

'1 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary;  bis  punishment  being  assess- 
ed at  two  years'  confinement  in  the  peniten- 
tiary. 

[1]  The  assistant  Attorney  General  moves 
to  dismiss  the  appeal.  Appellant  failed  to 
enter  Into  a  recognizance,  but  filed  an  appeal 
bond,  which  seems  not  to  l)e  in  compliance 
with  the  law.  Court  adjourned  on  the  14th 
day  of  July.  The  appeal  bond  was  filed  on 
the  10th  of  August.  The  law  requires  that 
the  bond  shall  be  approved  when  filed  in  va- 
cation, as  this  bond  was,  not  only  by  the 
sheriff  of  the  county,  but  also  by  the  district 
Judge  who  tried  the  case.  The  sheriff  did  ap- 
prove the  bond,  but  the  district  judge  did  not. 
In  order  to  make  it  a  valid  obligation  the 
judge  who  tried  the  case  must  approve  the 
bond  in  addition  to  the  approval  of  the  sher- 
iff. 

Tlie  motion  will  be  sustained,  and  the  ap- 
peal dismissed. 

On  Rehearing. 

On  a  previous  day  of  the  term  this  appeal 
was  dismissed  because  of  an  insufficient  re- 
cognizance. This  defect  has  been  supplied, 
and  the  case  will  be  reinstated. 

[2]  Appellant  insists  the  judgment  should 
be  reversed  because  of  Illegitimate  argument 
of  state's  counsel.  He  requested  charges  to 
disregard  said  argument,  stating  as  a  reason 
in  the  special  charges,  as  he  does  in  the  mo- 
tion for  new  trial,  that  the  evidence  did  not 
justify  such  remark,  and  in  fact  that  tliere 
was  no  evidence  to  form  the  basis  of  the  ar- 
gument Had  tills  matter  been  verified  by  a 
bill  of  exceptions,  it  would  have  presented  a 
question  for  consideration.  That  counsel 
made  the  statement  imputed  to  him  is  not 
certified  by  the  trial  judge,  and  such  matters 
are  not  shown  to  have  occurred  except  as 
stated  above.     In  order  to  have  matters  of 


this  sort  considered  on  appeal,  tbey  should 
be  in  some  manner  verified  by  the  court,  and 
because  this  was  not  done  tliis  matter  will 
not  be  considered. 

We  are  of  opinion  that  the  evidence  Justi- 
fied the  jury  in  finding  tliat  appellant  was 
the  party  who  entered  the  alleged  burglariz- 
ed house  and  took  the  property. 

The  Judgment  will  be  affirmed. 


STUBBLEFIELD  y.  STATE.    (No.  48S6.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  13, 

1918.) 

Fobnication  ®=»7— Paoor. 

Under  Pen.  Code  1911,  art  494.  dcfinine 
"fornication"  as  the  living  together  and  carnal 
intercourse  with  each  other,  or  habitual  carnal 
intercourse  with  each  other  without  living  to- 
gether, of  a  man  and  woman,  both  being  un- 
married, tho  state  must  show  that  the  parties 
were  single  persons. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fornica- 
tion.] 

Appeal  from  Kaufman  County  Court;  J. 
P.  Coon,  Judge. 

Luther  Stubblefield  was  convicted  of  forni- 
cation, and  he  appeals.  Reversed  and  re- 
manded. 

Huffmaster  &  Huffmaster,  of  Kaufman, 
for  appellant  R  B.  Hendricks,  Asst  Attj. 
Gen.,  for  the  State. 

MORROW,  J.  Appellant  was  convicted  of 
fornication.  This  offense  is  defined  in  article 
494,  P.  C,  as  follows: 

"  'Fornication'  is  the  living  together  and  car- 
nal intercourse  with  each  other,  or  habitual  car- 
nal intercourse  with  each  other  without  living 
together,  of  a  man  and  woman,  both  being  un- 
married." 

There  is  no  evidence  to  the  fact  that  ei- 
ther the  man  or  the  woman  named  in  tlie  in- 
dictment were  unmarried.  The  absraoe  of 
this  proof  renders  the  evidence  insufficient  to 
sustain  the  conviction.  The  txaict  qoestioa 
was  passed  upon  by  this  court  in  the  case  of 
Wells  V.  State,  9  Tex.  App.  160,  whicb  was 
reversed  on  the  same  point  Presiding  Judge 
White,  writing  the  opinion,  remarks: 

"To  make  out  the  case  the  state  should  have 
shown  the  parties  in  the  language  of  the  stat- 
ute were  both  unmarried." 

The  same  disposition  on  the  same  ground 
was  made  of  the  case  of  Watson  t.  State,  62 
Tex.  Cr.  R.  620,  138  S.  W.  611. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 


NOBLES  V.  STATR     (No.  4891.) 

(Court  of  Criminal  Appeals  of  Texaa    Feb.  13, 
1918.) 

1.  Assault  and  Battery  9=>91— Agokatat- 
ED  Assault— Sklf-Dei!"ense — Evidence. 
Evidence  held  to  warrant  a  finding  that  de- 
fendant in  assaulting  a  female  was  not  acting 
in  self-defense. 
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2.  AesAUiT  AND  Batrbt  9=9g6<3)— Aooba- 
VATKD  Assault  —  Silf- Defense— Instbuc- 

TIONS. 

In  a  prosecution  for  agKra^ated  assault  on 
a  female.  It  was  error  to  refuse  to  instruct 
on  the  question  of  self-defense,  where  defend- 
ant testified  that  the  assault  was  made  in  self- 
defensa 

3.  A88AU1.T  AND   Battebt  €=s>96(7)— Aooba- 
VATED  A88AXJI.T— What   Constitutes. 

In  a  i>ro8ecution  for  aggravated  assault  on 
a  female,  it  was  error  to  refuse  to  charge  that 
even  if  defendant  committed  an  assault,  but 
did  not  use  any  unlawful  violence  with  intent 
to  injure  her,  to  acquit  him. 

4.  Assault  and  Battebt  9=384— Agoka vat- 
ED  Assault— Evidence. 

In  a  prosecution  for  aggravated  assault  on 
a  female,  that  defendant  went  to  the  female's 
house  a  few  hours  after  the  assault  and  said 
that  she  had  better  be  careful  or  he  would  bust 
her  jaws  so  they  would  ring  like  a  church  bell 
was  admissible  to  show  whether  he  Intended  to 
injure  her  at  the  timo  of  the  assault,  or  struclc 
her  in  self-defense. 

Appeal  from  Hill  County  Court. 

John  Nobles  was  coovicted  of  aggravated 
amaalt,  and  he  appeals.  Reversed  and  re- 
manded. 

Collins,  Morrow  &  Morrow,  of  Hlllsboro, 
for  appellant.  E.  B.  Hendricks,  Asst.  Atty. 
Gen.,  tor  the  State. 

PRENDERGAST,  J.  Appellant  has  ap- 
pealed from  a  conviction  for  aggravated  as- 
sault. The  complaint  and  Information  charge 
an  aggravated  assault  and  battery,  on  the 
ground  that  appellant  was  an  adult  male 
and  Jennie  Howard,  upon  whom  the  assault 
is  alleged  to  have  been  made,  was  a  female. 
He  was  an  adult  male  and  she  was  a  female. 
[1]  It  is  unnecessary  to  detail  the  testi- 
mony. It  is  sufficient  to  state  that  the  testi- 
mony by  Jennie  Howard,  who  was  an  old 
negro  woman,  was  amply  sufficient  to  estab- 
lish that  appellant  committed  an  assault  and 
battery  upon  her.  tlpon  the  other  hand,  that 
thie  testimony  of  the  appellant  was  sufficient 
to  show  that  the  assault  and  battery  he  com- 
mitted upon  her  was  in  his  self-defense,  and 
with  no  Intent  to  injure  her.  Her  testimony 
would  also  go  to  the  extent  of  showing  that 
the  assault  and  battery  committed  upon  her 
by  appellant  was  not  in  his  self-defense,  but 
with  the  Intent  to  Injure  her. 

The  court's  charge  was  properly  objected  to 
by  appellant  in  several  particulars.  The 
charge  Is  in  separate  numbered  paragraphs. 
The  first  tells  the  jury  what  an  assault  and 
hnttery  is,  quoting  the  statute.  Article  1008, 
P.  C.  In  the  second  he  tells  the  Jury  what 
Is  meant  by  "coupled  with  an  ability  to  com- 
mit," as  used  in  said  article  1008,  P.  C,  quot- 
ing the  first  two  subdivisions  of  article  1013, 
P.  C.  In  the  third  is  quoted  the  third  subdi- 
vision of  article  1013.  This  paragraph  of  the 
court's  cliarge  should  not  have  been  given, 
as  It  is  wholly  inapplicable  to  any  question 
raised  in  the  case.  In  the  fourth  he  correct- 
ly told  the  Jury  in  accordance  with  the  stat- 
ute  (article  1022,  subd.  6),  that  an  assault 


becomes  aggravated  when  committed  by  an 
adult  male  upon  a  female.  These  portions 
and  the  remainder  of  the  charge,  we  think, 
are  correct  and  unobjectionable  so  far  as 
they  go. 

[2]  However,  the  court  refused  to  submit 
any  charge  at  all  on  the  subject  of  self-de- 
fense. In  this  there  was  error.  The  appel- 
lant not  only  objected  to  the  court's  charge 
because  of  this  omission,  but  asked  a  correct 
charge  in  bis  charge  No.  6,  which  should 
have  been  given. 

[3]  The  court  should  also  have  given  appel 
lant's  special  charge  No.  4,  on  the  subject,  ill 
substance,  that,  even  if  he  committed  an  as 
sault  upon  her,  but  did  not  use  any  unlawful 
violence  with  Intent  to  injure  her,  or  if  they 
had  a  reasonable  doubt  of  such  intention, 
to  acquit  him. 

[4]  Appellant  himself  denied  any  intention 
to  injure  said  female  In  the  assault  he  commit- 
ted upon  her,  and  her  testimony  and  that  of 
her  two  daughters  is  to  the  effect  that  some 
few  hours  later  appellant  went  to  her  house, 
and  she  forbade  him  entering,  and  went  in  to 
ge6  something  to  prevent  his  entry,  he  told  her 
that  she  Iiad  better  be  careful  or  he  would 
bust  her  Jaws  so  they  would  ring  like  a 
church  bell.  He  himself  testified  that  he 
went  to  see  her  on  this  occasion  to  try  to  in- 
duce her  not  to  prosecute  him.  This  testi- 
mony by  her  and  her  daughters  would  tend 
or  was  admissible  for  the  purpose  of  showing 
that  he  did  not  strike  her  a  few  hours  before 
with  an  innocent  intention,  but  tliat  he  was 
mad  at  the  time,  and  committed  a  battery 
upon  her  with  intentioQ  to  injure  her. 

No  other  questions  are  raised  which  require 
any  discussion. 

For  the  errors  pointed  out  the  Judgment 
is  reversed  and  the  cause  remanded. 


PHILLIPS  V.  STATE.    (No.  4878.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  6, 
1918.) 

1.  Laboent  ®=:>40(9)  —  Name  of  Owneb  — 
Vabiance. 

That  the  name  of  the  owner  of  a  stolen  calf 
was  J.  L.  P.  and  not  J.  R.  P.,  as  alleged,  was 
not  a  material  variance. 

2.  Cbiminal  Law  €=»938(2)  —  New  Tbial— 
Newly  Discoveked  Evidence. 

Matters  coming  out  on  a  trial  of  fiefendant 
in  another  county  prior  to  the  trial  in  question 
cannot  l>e  newly  discovered  evidence. 

3.  Cbiminal  Law   9=3564(2,  3)— Bvidbncb— 
Venue.  ; 

Evidence  with  regard  to  venue  of  a  crime 
is  not  required  to  exclude  reasonable  doubt,  and 
the  evidence  may  be  circumstantial. 

4.  Cbiminal  Law  «=!>112(7) —  Venue  — Lar- 
ceny OF  Cattle. 

Where  a  calf  was  stolen  in  one  county  and 
taken  into  another,  the  latter  county  may  be 
given  as  the  venue  of  the  theft. 
6.  Criminal  Law  «=»1090(3)— RKVntw— Vkn- 
UE— BiLu  OF  Exception. 

Although  under  Vernon's  Ann.  Code  Cr. 
Proc.  1916,  art  938,  the  question  of  venue  of  a 
crime  shall  not  bo  considered  unless  it  became  a 
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qnestioii  on  tiie  trial,  and  is  broagfat  up  by  bill 
of  exceptioiia,  where  venue  was  one  of  the  con- 
tested issues  and  remained  a  part  and  parcel 
of  the  main  trial,  it  is  not  necessary  to  reserve 
a  bill  of  exceptiona 
6.  Cbiuimax  LiAW  «s»855(4)— MiscoNDtrcT  or 

Jt>8T. 

That  father  of  complaining  witness  talked 
with  officer  in  charge  of  Jury  while  the  jury  was 
in  the  room  is  not  alone  snfBcient  to  warrant  a 
ixversal. 

Appeal  from  District  Court,  Ardier  Coun- 
ty;  Wm.  N.  Bonner,  Judge. 

Jodie  Pbillips  was  convicted  of  theft  of  a 
calf,  and  be  appeals.    AfiBrmed. 

B.  B.  Hendric^  Asst  Atty.  Qeca.,  for  the 
State. 

DAVIDSON,  P.  J.  [1]  Appellant  was  ooa- 
victed  of  the  theft  of  a  calf  alleged  to  be- 
long to  J.  B.  Prldeanz.  jEt.  is  claimed  there 
Is  a  varianoe  hetween  the  aUegatlon  and  the 
evidence  upon  this  naaie.  Ttxe  alleged  own- 
er teatiflcd  his  name  was  J.  L.  and  not  J.  B. 
PEideavx.  Under  the  «nthorltieB  this  vari- 
ance Is  oiot  'Considered  material.  The  au- 
thoritlea  will  be  found  oollated  in  Mr. 
Branch's  Ajnn.  P.  G.  f  463.  Tb^  lay  down 
what  seems  to  he  the  conceded  'and  unbroken 
mle  In  this  state  with  f  ef  erence  ito  the  anes- 

tiOB. 

[1]  "Eke  motion  tor  new  Mai  also  alleees 
ncfwiy  dbnoirared  «vldanae.  This  is  met  hy 
apfpellant's  staftements  in  the  motion  for  new 
trial.  It  seems  appellant  had  been  tried  In 
Yoong  county  for  the  theft  of  am  animal  be- 
longing to  FridewuL  That  trial  occurred 
prior  to  that  in  whieh  this  oonvlotion  occur- 
red. The  matters  be  alleges  to  'be  newly  dis- 
covered all  came  out  In  the  trial  in  Voang 
county,  and  at  Che  time  he  was  tried  In  this 
case  he  was  faUy  aware  of  ttxe  fact,  and  was 
aware  of  it  before  he  announced  ready. 
This  could  not  be  newly  discovered. 

[S-5]  While  the  evidence  is  eircnmatantial, 
yet  under  the  aiithorltieB  we  are  of  opinion 
the  venue  was  sufficiently  proved,  and  that 
the  }nry  was  Justified  in  so  finding,  evi- 
dence with  regard  to  venue  Is  not  required 
to  exclude  reasonable  doubt  of  the  fact  that 
the  offense  was  committed  in  the  particular 
county.  If  the  property  was  taken  tn  Young 
county  and  brought  Into  Archer  county,  this 
would  be  sufficient.  Again,  our  statute  re- 
quires that  the  question  of  venue  shall  not 
be  considered  unless  it  became  a  question  on 
the  trial,  and  this  matter  must  be  brought  up 
by  Mil  of  exceptions.  There  Is  an  exception 
to  this  rule,  however,  to  wit,  where  that  was 
one  of  the  cantested  Issaes  on  the  trial  and 
remained  a  part  and  i>arc^  of  the  main  trial, 
then  it  would  not  be  necessary  to  reserve  a 
bUl  of  exceptions.  l%e  statement  ct  facts 
would  SBfficlently  diow  this  ntatter  without 
referring  it  to  a  bill  of  exceptions.  We  are 
of  opinion,  however,  that  the  drcumstancee 
ane  svffideBt  to  warrant  the  coachwion  tibat 


the  animal  was  either  taken  in  Ardier  coun- 
ty, or  brought  into  it  after  It  had  been  taken, 
provided  it  was  taken  in  Xoung  county. 

[6]  The  father  of  the  alleged  owner,  It  is 
stated  in  the  motion  for  new  trial,  came  in- 
to the  courtroom  where  the  Jury  was  and  sat 
down  to  warm  while  the  Jury  was  In  the 
room,  and  talked  wiHi  the  officer  in  charge 
of  the  jury.  It  is  not  claimed  he  talked  to 
any  of  the  Jurors,  or  talked  about  the  case. 
Unless  there  is  something  more  shown  than 
this,  we  would  not  be  Jostslfled  la  wversing 
Ibe  Judgment. 

The  Judgment  Is  affirmed. 


Ex  parte  JACKSON.     (Mo.  4918.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  IS, 
1918.) 

1.  Habeas  Corpus  «=»4  —  Gbouhos— Bigbt 
OF  Appeai,. 

Where  defendaat,  who  osnteeded  that  liis 
theft  of  a  motorcar  was  only  a  miadwmcajaor, 
was  convicted  of  a  felony  theft,  his  remedy  is  by 
appeal,  and  he  cannot  secure  relief  on  petition 
for  habeas  oorpna  on  the  theory  that  nnder  -the 
statute  he  was  guilty  on\y  of  a  misdemeanor, 
and  that  as  he  was  tried  In  a  court  which  had 
jurisdiction  to  try  both  felwy  and  misdemeanor 
cases,  and  was  convicted  of  a  felony,  jeopardy 
Mtaohed. 

2.  Statctbs  «=>141(3)— iA«niDiiKRV-<30K8Xi- 

TUTIONAL  PBOVISION. 

Const  art  3,  §  36,  decteres  that  no  law  sfaall 
be  revived  or  amended  by  rflfereBce  to  its  title, 
bat  in  soch  case  the  act  revived,  «r  the  aeetioa 
or  sectioos  amended  shall  be  re-enacted  and  put)- 
lished  at  length.  Acts  33d  lieg.  c.  100,  |  1.  de- 
clares that  whoever  shall  steal  or  pnrposely 
take,  drive,  or  operate,  or  paifxiseip  oaoae  to  be 
taken,  driven,  or  operated  upon  ihe  public  road, 
highway,  or  other  public  place,  any  motor  vehi- 
cle, etc.,  without  the  consent  ot  the  owner  there- 
of, shall,  if  the  value  of  such  motor  veiucle,  «tc- 
is  $36  or  more,  be  Imprisoned  in  die  eoun43r  jail 
for  not  leas  tbian  six  months  or  for  more  than 
one  year,  or  if  the  value  is  less  than  that  siun, 
be  fined  not  more  than  $200  or  imprisoned  not 
more  than  30  days,  or  both.  Acts  84th  Lieg.  c 
106  (Vernon's  Ann.  Pen.  iiode  1816,  art.  125ea), 
entitled  "An  act  to  amend  aeotieo  1  of  chapter 
100  of  the  Acts  of  the  Kegular  Session  of  the 
Thirty-Third  Legislature  so  as  to  leave  out  the 
words  'shall  steal  or*  in  section  t,"  republished 
the  section  with  those  words  omitted.  Held, 
that  the  amending  statute  was  valid,  and  benoe 
one  who  stole  a  motorcar  of  the  value  of  more 
than  $50  is  subject  to  punishment  for  theft  as 
a  felony. 

Appeal  from  (Mminal  District  Court,  Tar- 
rant County;    Grcorge  E.  Hoaey,  Judge. 

Ex  parte  application  by  Jesse  Jackson  for 
a  writ  of  habeas  corpus.  From  an  order  re- 
manding petitioner  to  custody,  he  appeals. 
Affirmed. 

liopp  &  Boberseo,  of  Ft  Wtfftb,  fior  app^ 
lant  B.  B.  Hendricks,  Asst.  Atty.  Oen.,  far 
the  State. 

PfiKMDCaUJAST,  3.  Appellant  was  in- 
dicted for  the  theft  of  an  wttoiaobile  •<  the 
value  of  (2,700,  which  was  alleged  to  have 
occnmed  December  1,  ldl7.     He 
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Tlcted  In  one  of  the  district  conrtB  of  Tar- 
rant county  on  Jannary  '21,  1918,  on  his  plea 
of  gnUty,  and  bis  punlsbment  assessed  at 
four  years  In  the  penitentiary. 

On  January  20th  before  the  Judge  of  the 
same  court  in  which  he  was  convicted,  he 
sued  out  a  writ  of  habeas  corpus,  as  we  on- 
derstand,   under  two   theories:    First.  That 
the  theft  of  an  automobile,  whatever  the  val- 
ue, was  merely  a  misdemeanor  under  sec- 
tion 1  of  the  act  of  April  2,  1913,  page  18T 
(Vernon's  Ann.  Pen.  Code  1916,  art.  1259a) 
which  section  was,  when  enacted,  as  follows: 
"Whoever  shall  steal  or  purposely  takes,  drives 
or  operates,  or  purposely  causes  to  be  taken, 
driven  or  operated  upon  the  public  road,  high- 
way or  other  public  place,  any  motor  vehicle, 
bicycle,  buggy,  carriaige  or  other  horse  driven 
vehicle,  without  the  consent  of  the  owner  thereof 
shall,  if  the  value  of  such  motor  vehicle,  bicycle, 
or  other  vehicle  is  thirty-five  dollars  ($36.00)  or 
morel  be  impri8<Hied  in  the  county  jail  for  not 
less  than  six  months  nor  more  than  one  year,  or 
if  the  value  is  less  than  that  sum,,  be  fined  not 
more  than  two  hundred  dollars  (1260.00)  or  im- 
prisoned not  more  than  thirty  days,  or  both" 

—and  that  the  act  of  March  22,  1915,  page 
160,  was  unconstitntloaal,  and  did  not  change 
said  act  of  IMS  ao  as  to  make  the  theft  of 
an  automobile  other  than  a  misdemeanor. 
Omitting  section  2  of  that  act,  which  was 
merely  an  aoaeiEgency  section  attempting  to 
put  the  act  in  Immediate  eBsct,  that  act  of 
the  Leglslatnre  Is  as  follows: 

"S.  B.  No.  332.    Chapter  lOB. 

"An  act  to  amend  section  1,  of  chapter  100,  of 
Urn:  Ants  of  the  Regular  Session  of  the  Thir- 
ty-Third Liegislatnre  so  'M  to  leave  out  tiie 
words  'shall  steal  or,'  in  said  section  1,  and 
declaring  an  emergeB<9. 
"Be  it  enacted  by  the  Legislature  of  the  state 
of  Texas: 

"Section  1.  That  section  1  of  chapter  100  of 
tiie  Acts  of  the  Regular  Session  Thiity-Third 
Legislature  be  and  the  same  is  hereby  amended 
so  that  same  shall  hereafter  read  as  follows: 

"Section   1.  Whoever  purposely   takes,   drives 
or  opeiates,  or  purposely  causes  to  be  taken, 
driven  or  operated  upon  the  public  road,  high- 
way  or  other  public  place,  any  motor  vehicle, 
bicycle,   buggy,  carriage  or  other  horse  driven 
vehicle,  without  the  consent  of  the  owner  there- 
of shall,  if  the  value  of  such  motor  vehicle,  bi- 
cycle or  other  vehicle  is  thirty-five  ($35.00)  dol- 
lars or  more,  be  imprisoned  in  the  county  jail 
for  not  less  than  six  months  nor  more  than  one 
year  or  if  the  value  is  less  than  that  sum,  be 
fined  not  -more  than  two  hundred  dollars  ($200.- 
OO),   or  imprisoned  not  more  than  thirty  days. 
or  both." 

And  second,  as  he  was  tried  in  the  dis- 
trict court  which  had  Jurisdiction  under  the 
law  to  try  both  felony  and  misdemeanor 
causes  and  was  convicted  of  felony,  w^en 
under  the  law  he  could  have  been  convicted 
for  only  a  misdemeanor.  Jeopardy  attached, 
and  be  was  therefore  entitled  on  habeas  cor- 
pus to  his  discharge. 

[1]  Neither  of  h»s  contentions  can  be  shb- 
tained.  If  he  bad  been  convicted  of  a  fel- 
ony -tbeirt,  and  -had  been  guilty  only  of  a  mis- 
43enieanor  theft,  bis  remedy  would  have  been 


by  appeal  and  not  by  a  habeas  corpus  pro- 
ceeding. See  the  case  of  Ebc  parte  Jones 
from  EU  Paso,  decided  by  this  court  on  the 
6th  inst.,  wherein  it  was  held,  and  the  au- 
thorities cited  and  discussed,  that  former 
Jeopardy  could  not  be  heard  and  decided  on 
a  habeas  corpus  proceeding.  However,  his 
conviction  for  felony  theft  under  the  law 
was  perfectly  legal  and  valid.  He  was  not 
entitled  to  a  writ  of  habeas  corpus  nor  a 
hearing  tberennder. 

[2]  The  said  act  of  1913  did  make  the 
theft  of  an  automobile,  whatever  the  value, 
a  misdemeanor  only,  as  was  beld  by  tbis 
court  In  Sparks  v.  State,  174  S.  W.  351; 
Howard  V.  State,  174  S.  W.  824 ;  and  Green- 
wood V.  State,  174  S.  W.  1049.  Doubtless  be- 
cause said  act  as  enacted  made  theft  of  annu- 
tomobile  only  a  misdemeanor,  and  this  court 
so  held,  the  Legislature  at  its  next  regular 
session,  by  said  act  of  1916,  copied  above, 
expressly  so  amended  said  act  of  1913  as  to 
cut  out  the  words  therein  which  made  theft 
of  an  automobile  a  misdemeanor  only,  what- 
ever the  value,  and  left  the  law  of  theft  of 
any  personal  property,  Including  an  automo- 
bile of  the  value  of  over  $50,  a  felony  under 
the  statute  of  tbeft  of  property  of  over  the 
value  of  $50.  Articles  1329,  1340,  Pen.  Code. 
This  act  of  1915  and  the  caption  thereof 
meets  the  requirements  of  section  36,  art 
3,  of  the  Constitution,  as  has  many  times 
been  held  by  this  court  and  the  Supreme 
Court.  We  deem  it  unnecessary  to  discuss 
the  -question.  Mr.  Hanris,  in  his  Annotated 
Constitution  of  Texas,  collates  some  Of  these 
cases  under  said  section  of  the  Constitution, 
and  particularly  on  pages  277,  278,  which 
see. 

Therefore  the  Judgment  of  the  lower  court 
remanding  appellant  to  the  custody  of  the 
sheriff  is  affirmed. 


AUSTIN  V.  STATE.     (No.  4889.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  13. 
1918.) 

OniMrNAi,  Law  i8=>1023(ll),  1086(13)  —  Ap- 
peal— Sufficiency  of  junoitENx— Mattebs 
tro  BE  Shown  in  Becobd. 
An  appeal  from  a  conviction  for  burglary 
will    be    dismissed,    where    the    record    contains 
no  sentence,  and  the  judgment  recites  the  return 
of  a  verdict  finding  defendant  guilty  and  as- 
sessing his  punishment  "at  years  in  the 

penitentiary,"  and  provides  that  defendant  shall 
be  punished  as  determined  by  the  jury  by  con- 
finement in  the  penitentiary  "for years." 

Appeal  from  District  Court,  San  Jacinto 
County;  L.  B.  Hlghtower,  Judge. 

Anderson  Austin  was  convicted  of  bur- 
glary, and  he  appeals.    Appeal  dismissed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

•DAVIDSON,  P.  J.  Appellant  tras  eoo- 
Ticted  of  burglary,  and  allotted  four  years^ 
confinement  in  the  penitentiary. 
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The  record  Is  in  rather  a  bad  condition. 
It  contains  neltlier  a  sentence  nor  a  judg- 
ment that  can  be  sustained.  After  setting 
out  ttie  usual  formal  parts,  the  judgment  re- 
cites that  the  verdict  was  received  by  the 
court,  "and  is  here  now  entered  upon  the 
minutes  of  the  court,  to  wit:  'We  tl»e  jury 
find  the  defendant  guilty  and  assess  his  pun- 
ishment at years  In  the  penitentiary.'  " 

The  judgment  follows  this,  and  says  tliat 
defendant  shall  "be  punished  as  has  been 
determined  by  the  jury  by  confinement  In  the 

penitentiary  for  years,  and  that  the 

state  of  Texas  do  have  and  recover,"  etc. 

The  grounds  in  the  motion  for  new  trial 
allege  that  defendant  was  under  17  years 
of  age  and  hardly  responsible  for  his  acts. 
A  teacher  states  that  she  had  him  under  her 
control  at  school  for  one  term,  and  for  want 
of  sufficient  Intelligence  she  was  not  able  to 
teach  him  the  alphabet.  It  is  also  shown  by 
the  affidavit  of  the  mother,  and  there  seems 
to  be  no  question  of  the  fact  so  far  as  the 
motion  for  new  trial  is  concerned,  that  the 
boy  was  practically  an  idiot,  or  at  least  of 
very  low  order  of  mentality.  The  court 
rendering  the  Judgment  in  this  respect  ad- 
judicates the  fact  that  defendant  Is  clearly 
under  17  years  of  age,  and,  had  he  been  the 
judge  who  tried  the  case,  would  have  dls^ 
posed  of  it  under  the  recent  case  of  McLaren 
v.  State,  199  S.  W.  811.  It  seems,  from  the 
statement  of  the  judge,  that  one  judge 
tried  It,  and  on  account  of  severe  illness  an- 
other judge  presided  on  the  hearing  of  the 
motion  for  rehearing.  These  matters  are 
mentioned,  so  that  upon  another  trial  of  the 
case  they  may  not  occur. 

The  appeal  will  be  dismissed  for  reasons 
above  given. 


JONES  V.  STATE.     (No.  4881.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  6, 
1918.) 

Appeal  from  District  Court,  Wood  County; 
J.  R.  Warren,  Judge. 

Isadore  Jones  was  convicted  of  forgery  and  he 
appeals.    Affirmed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

.  PRENDERGAST,  J.  This  is  nn  appeal  from 
a  conviction  of  forgery  with  the  lowest  punish- 
ment assessed.  But  there  are  no  statement  of 
factsnor  any  bills  of  exceptions,  and  no  question 
is  raised  which  can  be  reviewed  in  the  absence 
of  these. 
The  judgment  is  affirmed. 


RCFFIN  V.  STATE.    (No.  4838.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  23, 

1918.) 

Appeal  from  Criminal  District  Court,  Dallas 
County;  Robt.  B.  Seay,  Judge, 

Grin  Ruffin  was  convicted  of  theft,  and  ap- 
peals.    Affirmed. 


E.  B.  Hendricks,  Asst.  Atty.  Gen,  for  the 

State. 

PRENDERGAST,  J.  This  is  an  apptal  from 
a  conviction  for  theft  from  the  person,  with  no 
statement  of  facts  and  no  bill  of  exception.  In 
the  absence  of  these  there  are  no  questions  rais- 
ed which  can  be  reviewed. 

The  judgment  is  affirmed. 


Ex  parte  RUSSELU    (No.  4901.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  30, 
1918.) 

Appeal  from  District  Court,  El  Paso  County: 
W.  D.  Howe,  Judge. 

Habeas  corpus  on  behalf  of  W.  G.  Russell  to 
obtain  bail.  Bail  was  refused,  and  relator  re- 
manded to  custody,  and  he  appeals.  Reversed, 
and  bail  granted. 

Hudspeth  &  Harper  and  Iiea,  McGrady  & 
Thomasson,  all  of  El  I*aso,  and  W.  H.  Bledsoe, 
of  T^ubbock,  for  appellant.  E.  B.  Hendricks, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,    P.    J.     Under   an    indictment 

charging  relator  with  tlie  murder  of  Charles 
Qualey  he  was  arrested,  and  resorted  to  a  writ 
of  habeas  corpus  for  the  purpose  of  obtaining 
bail  Upon  the  trial  the  trial  judge  refused  to 
grant  him  bail,  and  remanded  him  to  custody. 

A  review  of  the  facts  in  the  case  induces  us  to 
believe  that  the  case  is  bailable,  and  the  coart 
was  In  error.  There  are  some  legal  questions 
raised,  bnt  we  deem  it  nnnecessary  to  review 
them.  In  the  light  of  the  testimony,  after  a 
careful  revision,  we  are  of  opinion  that  relator 
is  entitled  to  bail,  which  is  granted  and  fixed  in 
the  sum  of  $25,000.  Upon  th«  executi<»i  of  the 
bond  in  the  terms  and  ander  the  requirements 
of  the  law,  the  officer  having  him  in  charge  will 
approve  the  bond  and  release  him  from  custody. 

Reversed,  and  bail  granted. 


WILKIRSON   V.   BRADFORD.      (No.   8732.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Nov.  17,  1917.    On  Rehearing, 

Dec  22,  1917.) 

1.  Pleading     €=»8(21)    —  Corolttsioits    — 
Knowledge. 

In  action  for  conversion  of  notes,  where 
plaintiff  alleged  that  he  never  parted  with  titl** 
to  the  notes,  and  that  defendant  knew  such 
fact,  and  also  knew  plaintiff's  purpose  in  trans- 
ferring the  notes  to  a  third  person,  and  that  de- 
fendant in  collecting  the  notes  knowingly  per- 
petrated a  fraud  upon  plaintitF,  the  allegations 
were  mere  conclusions  of  the  pleader. 

2.  TKOVEB  and  CONVEBSION  ®=»11— PUKCHASE 

FRou  Person  Otheb  Than  Owwek. 
Where  notes  were  delivered  to  a  contractor 
in  consideration  of  his  agreement  to  build  a 
house  and  pay  the  owner  a  certain  sum  and  to 
buy  the  material  of  a  lumberman  who  knew  of 
the  agreement  and  who  signed  the  contractor's 
bond  in  the  absence  of  allegation  that  the  lum- 
berman did  not  intend  to  perform  his  contract, 
and  that  he  executed  it  with  the  fraudulent  pur- 
pose of  inducing  plaintiff  to  transfer  the  notes, 
plaintiff  could  not  recover  from  the  lamtvniuui 
after  he  converted  the  notes. 

3.  BII.L8  AND  Notes  «=3337— iNNOCKm  Pxjr- 

CHASEBS— LLABILITT. 

Where  plaintiff  absolutely  transferred  notes 
to  contractor,  who  agreed  to  build  a  house  for 
plaintiff,  and  the  contractor  transferred  tbem  t'. 
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a  lumberman  liefore  maturitr,  and  the  notes 
were  negotiable,  and  plaintiff's  transfer'  was 
oy  written  indorsement,  and  the  lumberman 
purchased  the  notes  believing  in  good  faith  that 
the  contractor  had  title  and  converted  the  notes 
after  having  taken  initial  steps  to  Sx  a  mate- 
rialman's hen  on  the  property  from  which  be 
desisted  after  taking  the  notes,  he  was  an  in- 
nocent purchaser,  and  not  liable  to  the  owner. 

On  Rehearing. 

4.  Appeai,  and  Ebbor  ®=)1039(])— Habmless 
Ekrob. 

Though  the  court  erroneously  held  that  the 
pleadings  were  insufficient,  the  error  was  harm- 
less, where  the  evidence  failed  to  support  the 
theory  upon  which  the  pleadings  were  based. 

Appeal  from  District  Court,  Nolan  County ; 
W.  W.  BiaU,  Judge. 

Suit  by  J.  A.  J.  Bradford  against  S.  H. 
Thomas  and  O.  L.  Wilkirson.  Judgment  for 
plaintiff,  and  defendant  WUklrson  appeals. 
Reversed  and  rendered.  On  rehearing.  Mo- 
tion for  rehearing  overruled. 

See,  also,  154  S.  W.  601. 

Geo.  T.  Wilson  and  Ed  J.  Hamner,  both  of 
Sweetwater,  for  appellant.  Beall  &  Doutbit, 
of  Sweetwater,  for  appellee. 

DUNKLIN,  J.  J.  A.  J.  Bradford  employed 
L.  H.  Thomas,  a  contractor,  to  erect  a  build- 
ing on  a  lot  owned  by  Bradford.  Tbomas 
agreed  to  furnish  the  labor  and  materials  nec- 
essary to  complete  the  building.  Bradford 
agreed  to  transfer  to  Thomas  four  vendor's 
lien  notes  for  the  principal  sum  of  '$1,000 
each,  and,  as  the  agreed  value  of  those  notes 
was  $350  in  excess  of  the  contract  price  to  be 
paid  for  the  building,  Thomas  agreed  to  pay 
to  Bradford  the  amount  of  such  excess  In 
money.  At  the  time  the  building  contract 
was  entered  into  the  vendor's  Hen  notes  were 
transferred  to  Thomas  by  Bradford's  writ- 
ten indorsement  thereon ;  In  other  words,  the 
agreed  consideration  for  the  building  and 
$.350  in  excess  thereof  was  paid  to  Thomas  in 
advance  of  the  work  to  be  performed.  Con- 
temporaneously with  the  execution  of  that 
contract,  O.  L.  Wilkirson,  who  was  the  owner 
of  a  lumber  yard,  contracted  and  agreed  with 
Thomas  to  sell  to  him  the  material  necessary 
to  construct  the  building,  in  consideration  of 
the  transfer  to  him  of  the  notes  which  Brad- 
ford assigned  to  Thomas,  and  after  Thomas 
received  the  notes  from  Bradford  he  did 
transfer  the  same  to  Wilkirson  In  accordance 
with  the  terms  of  that  agreement,  and  later 
Wilkirson  collected  the  notes  in  full  and  ap- 
propriated the  proceeds  thereof  to  his  own 
use.  Thomas  proceeded  with  the  work  of  con- 
struction, and,  after  using  building  material 
purchased  from  Wilkirson  of  the  aggregate 
value  of  $1,335.25,  breached  his  contract  with 
Bradford,  who  thereupon  was  comi)elled  to 
finish  the  building  under  other  arrangements. 

Bradford  Instituted  this  suit  against  Thom- 
as and  Wilkirson  to  recover  the  title  and  pos- 
session of  the  vendor's  lien  notes  so  trans- 
ferred to  Thomas,  and,  in  the  alternative,  to 


recover  a  Judgment  for  their  value.  A  judg- 
ment was  rendered  in  plaintlfTs  favor  for  ths 
value  of  the  notes  less  the  value  of  the  ma- 
terial that  was  fomlshed  by  Wilkirson,  and 
Wilkirson  has  appealed.  The  decision  of 
this  court  on  a  former  appeal  of  the  same 
case  Is  reported  In  154  S.  W.  691. 

The  theory  upon  which  plaintiff  sought  a 
recovery  was  that  the  title  to  the  notes  which 
were  transferred  to  Tbomas  never  passed, 
but  remained  in  plaintiff,  and  that  Wilkirson 
was  liable  tor  the  value  thereof  because  be 
had  converted  them  to  his  own  use  with 
knowledge  that  the  title  thereto  remained  in 
plaintiff.  But  there  is  neither  pleading  nor 
proof  that  there  was  any  imderstanding  be- 
tween, plaintiff  and  Thomas  that  there  was 
any  reservation  of  title  in  plaintiff  at  the  time 
the  notes  were  transferred  by  him  to  Thomas. 
On  the  contrarj-,  according  to  the  allegations 
and  uncontroverted  proof.  It  was  understood 
and  agreed  between  plaintiff  and  Thomas 
that  such  transfer  would  vest  In  Thomas  the 
fall  and  complete  title  to  the  notes.  There 
was  also  a  total  absence  of  any  allegation  of 
proof  that  plaintiff  was  Induced  to  transfw 
the  notes  to  Thomas  by  any  misrepresenta- 
tion of  fact,  either  by  Th(Hnas  or  Wilkirson. 

The  allegatitms  contained  in  plaintiff's 
pleadings  as  a  basis  for  a  recovery  against 
Wilkirson  were  substantially  that  prior  to 
the  transfer  of  the  notes  to  Thomas  Wilkir- 
son had  agreed  with  Thomas  to  furnish  all 
the  material  necessary  to  construct  the  build- 
ing, In  consideration  of  a  transfer  to  him  of 
the  notes  in  controversy  whenever  Thomas 
should  acquire  the  same  from  plaintiff;  that 
Wilkirson,  through  his  agent,  then  informed 
plaintiff  of  such  agreement  with  Thomas; 
that  such  representations  by  Wilklrson's 
agent  were  made  to  Induce,  and  did  induce, 
plaintiff  to  transfer  the  notes  to  Thomas,  and 
after  such  transfer,  and  after  Thomas  In  turn 
had  transferred  them  to  Wilkirson,  the  latter 
failed  and  refused  to  furnish  to  Thomas  ma- 
terial sufficient  to  construct  the  buUdlng  in 
accordance  with  the  terms  of  his  contract 
with  Thomas,  and  that  by  reason  of  such 
failure  Thomas  had  been  unable  to  comply 
with  his  contract  for  the  construction  of  the 
building 

[1]  After  alleging  a  history  of  the  trans- 
actions between  all  the  parties,  plaintiff  fur- 
ther alleged  that  he  had  never  really  parted 
with  his  title  to  the  notes,  but  at  all  times 
had  been  the  true  and  i^al  owner  thereof, 
and  that  that  fact  was  known  to  Wilkirson, 
who  also  knew  plaintifTs  purpose  in  trans- 
ferring the  notes  to  Thomas,  and  that  in  col- 
lecting the  notes  and  appropriating  the  pro- 
ceeds thereof  to  his  own  use  Wilkirson  had 
knowingly  i>erpetrated  a  fraud  upon  the 
plaintiff.  Such  allegations  were  mere  con- 
clusions of  the  pleader  from  the  facta  already 
alleged  which  did  not  warrant,  nor  was  there 
any  proof  to  warrant,  either  the  conclusion 
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that  plaintiff  had  never  parted  with  title  to 
the  notes,  nor  the  further  coocluslon  that  Wll- 
klrson  had  practiced  a  fraud  upon  plaintiff 
which  would  authorize  a  recovery  from  him 
for  the  value  of  the  notes. 

At  the  time  plaintiff  executed  the  contract 
with  Thomas,  the  latter  also  gave  to  blm  a 
bond  conditioned  that  Thomas  would  per- 
form his  obligations  expressed  in  the  building 
contract  Wllklrson's  name  was  signed  to 
the  bond  as  a  surety,  by  Boiling,  one  of  his 
employes.  Wilkirson  furnished  to  Bradford 
lumber  in  an  amount  exceeding  the  amount 
realized  from  the  collectloDi  of  the  notes,  but 
all  of  It,  except  $1,335.25  worth,  was  ua«d 
by  Thomas  in  the  construction  of  another 
buUdlng  owned  by  persona  other  than  Brad- 
ford. After  sudi  sales,  WiUdrson,  In  a'  letter 
to  Bradford,  notified  Um  of  such  sales,  and 
Inquired  whether  or  not  Bradford  claimed 
any  title  to  ttaa  notes  which  he  bad  trajisfer^ 
red  to  Thomas,  and  further  stated,  in  effect, 
that  unless  Thomas  owned  the  notes  be  (Wil- 
kirson) would  tak*  steps  to  fix  a  atatutory 
foralsher's  lien  on  the  prc^crty  in  which  the 
material  had  been  used.  Bradford  replied  by 
l«tter  saying.  In  effect,  that  he  had  paid 
Thomas  the  fall  contract  price  for  the  buUd- 
lng, and  owned  no  interest  in  the  notes  and 
forbidding  Wilkirson  to  place  any  lien  on  his 
property  and  thereby  clouding  his  title,  stat- 
ing further  that  he  would  look  to  Wllkirsan 
as  surety  on  the  bond  given  by  Thomas,  for 
the  faithful  performance  by  Thomas  of  his 
building  contract  Immediately  upon  receipt 
of  that  letter  'VWktrson  again  wrote  Brad- 
ford, saying  that  Boiling  had  no  authority  to 
sign  his  name  to  the  bond,  and  that  he  repu- 
diated the  same.  Wilkirson,  who  up  to  that 
time  was  holding  the  notes  in  controversy  as 
collateral  security  <mly  for  the  amount  owing 
to  him  by  OTbomas  for  the  lumber  furnished 
him,  procured  an  absolute  transfer  of  the 
notes  to  him,  and  thereafter  toc^  no  steps  to 
fix  his  statutory  lien  for  the  material  so  sold, 
but  relied  on  the  collection  of  the  notes  tor 
payment  of  the  debt  of  Thomas  to  him. 

In  further  support  of  his  contention  that 
title  to  the  notes  stlU  remained  In  him,  plain- 
tiff pleaded  the  execution  of  the  bond,  that 
the  same  was  relied  on  by  him,  and  was  an 
Inducing  cause  of  the  transfer  of  the  notes  to 
Diomas,  in  the  absence  of  which  bond  hla 
transfer  of  the  notes  would  not  have  been 
made.  But  in  the  same  connection  plaintiff 
further  alleged  that  Wilkirson  had  repudiat- 
ed the  bond,  and  no  recovery  was  sought 
thereon. 

Furthermore,  plaintiff's  petition  contained 
no  allegation  that  Wilkirson  did  not  Intend 
to  perform  his  contract  with  Thomas  nor  the 
obligations  expressed  in  the  bond  when  those 
instruments  were  executed  and  that  he  ex- 
ecuted the  seme  and  informed  plaintiff  of  said 
contract  wlift  l%oma«,  all  with  the  frand»- 
lent  purpose  thereby  to  deceive  plaintiff  and 
Induce  htm  to  transfer  the  notes  to  Thomas 


and  later  to  acquire  the  notes  himself  and  ap- 
propriate them  to  bis  own  use,  and  thos  to  de- 
fraud plaintiff  of  their  value. 

[2]  In  the  absence  of  such  allegations  and 
proof  to  sustain  them,  and  In  the  abs«ice  of 
allegations  and  proof  of  misr^resentation  of 
ffects  Inducing  plaintiff  to  transfer  the  notes 
to  Thomas,  plaintiff  failed  to  show  any  right 
of  recovery  against  Wilkirson,  and  for  that 
reason  the  court  erred  in  refasing  Wllklrson's 
request  for  an  Instructed  verdict  in  his  favor. 
C,  T.  &  M.  Ry.  Co.  V.  Tltterlngton,  84  Tex.  218, 
19  S.  W.  472,  31  Am.  St  Rep.  39;  Wilkirson  v. 
Bradford,  164  S.  W.  691;  12  a  a  L.  p.  2S4. 
i21. 

[8]  The  court  should  have  Instructed  a  ver- 
dict in  Wllklrson's  favor  for  the  further  rea- 
son that  his  pleas  of  estoppel  and  innocent 
purchaser  of  the  notes  were-  conclnslvely 
established  In  this:  The  uncontvoverted  proof 
showed  an  absolute  transfer  of  the  notes  by 
Bradford  to  Thomas  and  by  Thomas  to 
Wilkirson  before  their  maturity;  that  the 
notes  were  negotiable  in  form,  and  that  the 
transfer  by  Bradford  was  by  written  indorse- 
ment; that  when  Wilkirson  purchased  the 
notes  he  believed  in  good  faith  that  Thonoas 
held  title  thereto,  and  at  the  time  he  pur- 
chased them  he  had  taken  the  initial  steps 
towards  the  fixing  of  a  statutory  furnisher's 
lien  on  both  the  buildings  In  which  the  lumber 
sold  by  him  to  Thomas  had  been  used,  the  val- 
ue of  which  was  in  excess  of  the  amount  of 
the  notes,  and  would  have  performed  all  acts 
necessary  to  so  fix  his  lien,  but  was  Indnced 
In  good  faith  to  desist  therefrom  and  re- 
linquish all  claims  for  such  liens,  and  In  lieu 
thereof  to  accept  from  Thomas  a  transfer  of 
the  notes  in  payment  of  his  debt  for  the 
lumber  sold  to  him,  all  by  reason  of  the  assur- 
ance given  by  Bradford  at  the  time  that  he 
had  transferred  all  his  Interest  in  the  notes 
to  Thomas  and  that  Thomas  then  owned  them, 
in  connection  with  the  written  transfer  of  the 
notes  indorsed  thereon  by  Bradford.  Finks 
v.  Buck,  27  S.  W.  1095 ;  Avery  &  Sons  v.  Col- 
Una,  62  Tex.  Civ.  App.  313,  131  S.  W.  426; 
Walker  v.  Brwln,  47  Tex.  Civ.  App.  637,  106 
S.  W.  168;  Westbrook  v.  Guderian,  8  Tex. 
Civ.  App.  406,  22  S.  W.  59 ;  10  R.  C.  L.  pp. 
777,  778,  !i  91,  92. 

The  fact  that  at  the  time  Bradford  gave 
such  assurances  he  was  relying  upon  the  bond 
that  had  been  signed  and  delivered  by  BoUlng, 
as  the  purported  agent  for  Wilkirson,  tor  the 
faithful  performance  of  Thomas's  building 
contract,  could  make  no  difference,  since  that 
fact  could  not  be  construed  as  being  In  any 
sense  a  denial  that  Bradford  had  In  fact  trans- 
ferred aU  his  Interest  in  the  notes  to  Thomas, 
but  rather  as  a  statement  merely  of  his  rea- 
son why  he  had  done  so. 

Accordingly  the  Judgment  oC  th«  trial  court 
is  reversed,  and  here  rendered  for  appellant 

CONNBS,  O.  X,  not  sitting;  wrtOag  ca  writ 
of  error  committee  at  Austin. 
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On  Rehearing. 

In  tbe  letter  from  Wilklrson  to  Bradford 
referred  to  in  the  original  opinion  notifying 
Bradford  of  bis  intention  to  take  steps  neces- 
sary to  fix  a  statutory  furnisher's  lien  on  the 
lot  and  building  which  Thomas  has  contract- 
ed to  erect  there  was  no  mention  made  of 
the  notes  in  controversy,  and  to  that  extent 
tbe  recital  in  the  original  opinion  was  errone- 
ous. But  tbe  record  does  show  that  prior  to 
tbe  date  of  the  said  letter  from  Wilklrson 
to  Bradford  the  notes  were  sent  by  Wilklr- 
son from  Grandview  to  one  of  his  employ^ 
at  Sweetwater  with  instructions,  in  effect, 
not  to  furnish  any  more  lumber  to  Thomas  on 
tbe  strength  of  them  as  collateral.  Upon  re- 
ceipt of  that  letter  appellee,  Bradford,  was  in- 
terviewed with  reference  to  tbe  notes,  and 
be  then  claimed  as  be  did  later  in  bis  letter 
to  Wilklrson,  in  effect,  that  he  had  made  an 
absolute  transfer  of  the  notes  to  Thomas,  and 
looked  to  Thomas  and  Wilklrson  for  a  com- 
pletion of  the  house  in  accordance  with  the 
terms  of  the  contract  for  Its  construction. 

Appellee  had  filed  an  extended  motion  and 
argument  for  a  rehearing,  which  has  been 
carefully  considered,  and  in  which  he  earnest- 
ly Insists  that  we  erroneously  Interpreted  his 
pleadings.  He  insists  that  bis  petition  alleges 
facts  showing  that  be  transferred  the  notes 
to  Thomas  under  and  by  virtue  of  an  agree- 
ment between  himself  and  Thomas  and!  Wil- 
klrson that  Wilklrson  should  hold  the  same  in 
trust  only  to  secure  the  completion  of  the 
building  in  accordance  with  tbe  contract  of 
Thomas  therefor. 

[4]  We  do  not  think  that  contention  Is  cor- 
rect. But,  even  though  vre  are  mistaken  in 
that  conclusion,  tbe  error  Is  harmless,  since, 
as  held  In  our  original  opinion,  the  evidence 
fails  to  support  that  theory  of  recovery,  bat 
conclusively  establishes  the  fttct  that  tbe 
transfer  of  tbe  notes  to  Thomas  was  Intended 
to  and  did  convey  the  absolute  legal  title 
thereto,  and  thus  completely  refutes  any  poB- 
sible  claim  that  such  title  passed  to  Wllkinon 
In  trust  only. 

Tbe  motion  for  rehearing  is  overruled. 

CONNER,  O.  3.,  not  sitting,  Mrrtng  on 
writ  of  error  committee  at  Ansttn. 


ROBERTS  et  al.  v.  DRETER.    (No.  5965.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Jan.  16,  1918.    Rehearing  De- 
nied Feb.  20,  1918.) 

1.  Deeds  «=»112(1)— CowsTBrcMOK— Desobif- 

TI0N8. 

Where  a  deed  described  land  by  metes  and 
bounds,  chain  of  title,  nnd  reference  to  prior 
deeds,  and  by  a  name  which  was  erroneons,  Ote 
nominal  description  could  not  control,  so  as  to 
make  those  purcharing  at  execution  sale  of  the 
land  described  by  name  innocent  purchasers, 
since  they  must  have  known  the  actual  descrip- 
tion in  toe  recorded  deed. 


2.  Evidence  «ss>460(Q  — Pabol— Oonbtbuc- 
TTOw  or  Deed. 

Where  a  deed  described  land  by  metes  and 
bounds,  chain  of  title,  and  reference  to  prior 
deeds,  and  by  name  which  was  erroneous,  the 
testimony  of  the  grantee  therein  was  admissible 
to  explain  tbe  deed. 

3.  Deeds  «=»111  —  Coitstbttction— Evidence 

— MATEBlALmr. 

Where  tbe  land  named  was  sold  under  exe- 
cution against  the  grantee,  ft  wag  immaterial 
what  were  tbe  intentions  of  tbe  grantors  and 
grantee,  since  tbe  land  sold  under  execution  was 
not  in  fact  included  in  tbe  deed. 

4.  Deeds  «=3H2(1)-^:!onste0ction— Desceip- 
TioNB— CorrrBOL. 

Where  a  deed  specifically  described  land  by 
giving  the  chain  of  title  and  reference  to  rec- 
ords, a  general  description  by  name  could  not 
control. 

5.  Estoppel  €=»19— Pasties  Not  in  Fault. 

Since  tbe  deed  was  not  calculated  to  deceive, 
Ae  grantor  was  not  estopped  to  deny  title  of 

{tenons  wbo  pmchased  on  execution  sale  under 
evy  against  tbe  grantee  of  the  land  described 
by  name,  and  not  in  fact  conVeyed. 

6.  Evidence  $=3237— Admissibility— Aduis- 

8I0N8    OF  THIBD   PXKSONS. 

In  trespass  to  try  title,  acts,  admissions,  or 
-statements  of  plainturs  am.  pending  suit  coirid 
not  be  used  against  her. 

7.  Lis  Pbndkms  «=!»24(4)  •-  "Iithoobnt  Pu«- 
chasbbs." 

One  purchasing  land  pending  suit  in  tres- 
pass to  try  title  was  not  an  "innocent  pni^ 
chaset." 

[Bd.  Note.— For  other  deftdtloDB,  see  Words 
and  Phrases,  First  and  Second  Series,  Innocent 
PurchaaerJ 

'     Error  from  District  Court,  Nueces  County ; 
W.  B.  Hopkins,  Judge. 

Action  by  Wilhelmina  Dreyer  against  Fred 
Roberts  and  others.  To  review  the  Judg- 
ment, defendants  bring  error.    Affirmed. 

O.  R.  Scott  and  Boone  &  Pope,  all  of  Cor- 
pus Christl,  for  plaintiffs  in  error.  Daw- 
son &  Anderson,  of  Corpus  Christl,  and  Don 
A.  Bliss,  of  San  Antonio,  for  defendant  In 
error. 


FLT,  C.  J.  This  is  an  action  of  trespass 
to  try  title  instituted  by  Wilhelmina  Dreyer, 
a  feme  sole,  against  H.  L,.  Dreyer,  L.  Sum- 
rail,  W.  C.  BLnacker,  Fred  Roberta,  T.  H. 
Clark,  H.  N.  Stamper,  Hart  Mussey,  Sr., 
and  C.  J.  Gray.  The  land  sued  for  was  de- 
scribed as  being  situated  in  Corpus  Christl, 
Tex.,  and  as  being  known  as  the  "old  Dreyer 
taoinestead,"  descrlt)ed  by  metes  and  bounds 
as  follows: 

"Beginning  at  the  southwest  corner  of  what  is 
known  as  the  Vineyard  or  Van  Loan  tract,  for 
the  extreme  northern  comer  of  tract;  thence 
in  an  eastern  direction  with  tbe  south  boundary 
line  of  said  Vineyard  or  Van  Loan  tracts  t«  tbe 
intersection  of  the  western  boundary  line  of 
Sam  Rankin  street :  thence  in  a  southern  direc- 
tion with  the  boundary  line  of  Bam  Rankin 
street  to  the  intersection  of  the  middle  line  of 
the  street  between  blocks  54  and  55  of  the  bluff 
portion  of  the  cit^  of  Corpus  Christi;  thence 
in  a  western  direction  alon^  the  north  bonadary 
line  of  the  Clarkson  addition  to  the  said  city 
of  Corpus  Christi  to   tbe  southeast  comer  of 


^s»For  other  cases  lee  aame  topic  and  KET-NVUBER  In  all  Ker-Numbered  DlgMts  and  lodext* 
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what  is  shown  on  the  official  map  of  said  dt^, 
as  the  Justina  Bluntzer  tract  lying  north  of  said 
Clarkson  addition ;  thence  in  a  northern  di- 
rection with  the  east  boundary  line  of  said 
Bluntzer  tract  to  the  northeast  corner  of  the 
same ;  thence,  in  a  western  direction,  with  the 
north  boundary  line  of  said  Bluntzer  tract  to 
the  northeast  corner  of  the  same;  thence  in 
a  northern  direction  with  the  meanders  on  the 
eastern  bank  of  Salt  Iiake  to  the  place  of  be- 
ginning." 

The  plaintiff  in  the  court  below  claimed 
the  land  not  only  by  a  regular  chain  of  con- 
veyances from  the  sovereignty  of  the  soil, 
but  by  limitation  of  tbree,  five,  and  ten 
years.  Gray  disclaimed  any  interest,  H.  L. 
Dreyer  failed  to  appear  and  answer,  and 
Sumrall,  Roberts,  Clark,  Stamper,  and  Mus- 
sey  answered  by  a  plea  of  not  guUty  and 
pleas  of  tbree,  five,  and  ten  years'  limitation. 
The  cause  was  beard  by  the  court  without  a 
Jury,  and  Judgment  rendered  in  favor  of  Wll- 
helmlna  Dreyer  for  the  land. 

WUhelmina  Dreyer  showed  title  to  the 
land.  PlaintifFs  in  error  claim  the  land 
through  a  sheriif's  deed  made  by  virtue  of 
an  execution  issued  in  a  suit  Instituted  by 
I.  T.  Cayce  against  C.  J.  Gray  on  June  2, 
1914,  the  property  being  sold  as  the  property 
of  O.  J.  Gray,  the  claim  being  based  on  a 
deed  executed  by  Mrs.  Dreyer  to  Gray  which 
descrlt>e8  the  land  as  five  acres  more  or  less 
situated  in  precinct  No.  1  of  Nueces  county 
"which  was  sold  by  the  sheriff  of  Nueces 
county,  Tex.,  to  make  the  amount  of  taxes 
and  costs  due  by  Robert  Adams  to  the  said 
county  and  state  as  shown  by  deed  of  Thom- 
as Ryan,  sherifl^,  dated  June  5,  1877,  to  J. 
McKew,"  giving  the  page  of  Its  record.  A 
further  description  Is  that  It  was  sold  by 
McKew  to  H.  Li  Dreyer  and  by  the  latter  con- 
veyed to  Mrs.  Dreyer.  It  was  further  de- 
scribed as  the  "old  M.  M.  Dreyer  place." 
The  evidence  showed  that  the  land  described 
was  not  known  as  the  "old  Dreyer  home,"  bat 
was  a  separate  and  distinct  iNircel  of  land 
from  the  "old  Dreyer  homestead."  The  land 
descrll)ed  In  the  deed  to  Gray  is  not  the  land 
for  which  Mrs.  Dreyer  sued.  The  land  she 
sued  for  did  not  come  to  her  through  a  tax 
deed,  and  was  not  the  land  sold  by  McKew 
to  H.  L.  Dreyer.  Mrs.  Dreyer  never  execut- 
ed a  deed  to  Gray  to  the  "old  Dreyer  home- 
stead." She  executed  a  deed  to  Gray  to  the 
certain  five  acres  that  had  been  sold  for  tax- 
es under  the  Impression  that  she  was  convey- 
ing the  "old  Dreyer  homestead,"  but  when  It 
was  ascertained  that  the  wrong  piece  of  land 
had  been  conveyed  the  trade  i)etween  her 
and  Gray  was  not  consummated,  and  it  was 
agreed  that  he  should  hold  the  McKew  land 
in  her  behalf.  He  did  not  convey  to  her  the 
land  that  be  had  agreed  to  convey  as  the 
consideration  for  her  land.  The  land  In  con- 
troversy, the  "old  Dreyer  home,"  was  levied 
on  and  sold  as  the  property  of  C.  J.  Gray, 
and  was  bought  by  Ia  Sumrall  and  W.  O. 
Knacker.  Fred  Roberts  secured  a  deed  to 
the  land  from  Sumrall  and  Knacker  while 


the  suit  was  pending.  Roberts  and  wife  aft- 
erwards executed  a  deed  of  trust  on  the 
land  to  secure  a  debt  due  to  H.  N.  Stamper 
and  Hart  Mussey,  Sr. ;  T.  H.  Clark  being 
the  trustee. 

[1]  Gray  never  had  a  deed  to  the  land  in 
controversy,  and  Intending  purctiasers  could 
not  have  been  Innocent  purchasers,  because 
the  records  disclosed  to  them  that  the  land 
had  never  been  sold  to  Gray.  It  may  be,  as 
stated,  that  the  deed  from  Mrs.  Dreyer  to 
Gray  conveyed  her  right,  title  and  interest  to 
him,  but  that  is  a  different  tract  of  land 
from  the  one  sued  fpr  by  Mrs.  Dreyer.  That 
deed  certainly  did  not  convey  land  not  de- 
scribed therein.  The ''land  in  controversy 
consisted  of  three  parcels,  known  as  the  "old 
Dreyer  homestead"  or  the  "old  Dreyer  home 
place."  The  first  parcel  was  conveyed  to  H. 
L.  Dreyer  on  May  4,  18C9,  the  second  on 
January  26,  1874,  and  the  third  on  January 
18,  1S78.  He  was  married,  when  he  bought 
the  land,  to  Wilhelmlna  Dreyer,  and  they 
lived  on  the  land  for  over  ten  years,  using  it 
as  a  home.  The  three  tracts  contained  four 
acres.  The  five  acres  of  land,  a  deed  to 
which  was  held  by  O.  J.  Gray,  was  sold  by 
J.  A.  Vernon  in  1854  to  Robert  Adams,  was 
sold  by  the  sheriff,  for  taxes  owed  by  Adams, 
to  Joseph  McKew,  and  on  December  18,  1878, 
Joseph  McKew  sold  the  land  to  H.  L.  Dreyer. 
The  deed  given  by  Mrs.  Dreyer  to  Gray  re- 
cited the  fact  that  the  land  was  sold  for  tax- 
es to  McKew  by  the  sheriff  and  was  sold  by 
McKew  to  EL  L,  Dreyer,  and  that  it  was 
known  as  the  "old  M.  M.  Dreyer  place." 
The  land  in  controversy  was  never  so  known. 
The  deed  also  recited  that  the  land  bad  be«i 
conveyed  on  a  certain  date  by  H.  L.  Dreyer 
to  Wilhelmlna  Dreyer.  The  terms  of  the  deed 
put  every  one  upon  notice  that  the  land  sold 
to  Gray  was  not  the  "old  Dreyer  homestead." 
The  description  of  the  land  by  giving  name 
"old  M.  M.  Dreyer  place"  could  not  lead  any 
one  to  believe  that  the  "old  Dreyer  home- 
stead" was  meant,  but,  if  it  did,  t>eing  clear- 
ly erroneous,  and  clearly  shown  so  by  the 
other  description,  it  could  not  control.  Dev- 
lin, Real  Estate,  §§  1038-1040.  There  was  In 
existence  no  land  known  as  the  "old  M.  M. 
Dreyer  place."  The  testimony  amply  sus- 
tained this  fact 

[2,  3]  We  are  of  the  opinion  that  the  testi- 
mony of  Gray  In  explanation  of  tlie  deed  wa;: 
admissible,  but  If  it  were  not  it  could  not 
have  injured  plaintiffs  In  error,  because  the 
deed  did  not  purport  to  convey  the  land  in 
controversy.  What  the  secret  Intentions  of 
Mrs.  Dreyer  and  Gray  were  would  be  of  no 
importance,  because  the  purchasers  of  the 
land  at  the  constable's  sale  were  not  Influ- 
enced by  those  Intentions,  for  the  reason 
that  they  were  not  acquainted  with  sacb  in- 
tentions. They  acted  on  the  deed  whidi  did 
not  convey  the  land  In  controversy  to  Gray 
and  the  constable  did  not  levy  upon  and  sell 
the  land  held  by  Gray,  but  another  and  dif- 
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ferent  tract  The  first,  second,  third,  and 
fourth  asglgnments  of  error  are  OTermled. 

It  would  not  matter  what  Mra  Dreyer  in- 
tended to  do;  she  did  not  convey  the  land  in 
controversy  to  Gray,  and  the  deed  she  exe- 
cnted  conld  not  have  possibly  led  purchasers 
to  believe  that  she  intended  to  convey  land 
other  than  that  described  In  the  deed.  In 
fact  it  appeared  that  the  parties  to  the  deed 
did  not  claim  that  It  conveyed  the  land  sued 
for,  but,  on  the  other  hand,  acted  upon  the 
conclusdon  that  it  did  not. 

[4]  The  land  was  specifically  described  by 
giving  the  chain  of  title,  reference  to  deeds 
with  dates  and  pages  of  the  records  of  deeds 
on  which  they  were  recorded,  and  the  gen- 
eral description  could  not  control  that  de- 
scription. Cullers  V.  Piatt,  81  Tex.  25»,  18 
S.  W.  1003.  The  description  in  the  deed 
could  not  possibly  have  contained  the  land  in 
controversy,  and  the  words  "old  M.  M,  Drey- 
er place"  could  not  control  the  particular  de- 
scription. Any  one  reading  the  deed  would 
know  that  the  deeds  referred  to  could  not 
and  did  not  describe  the  land  sued  for,  but 
a  different  tract  of  land,  and  the  general  de- 
scription should  not  have  deceived  any  one. 
Nelson  v.  Butler,  190  S.  W.  811. 

[J-7]  The  doctrine  of  estoppel  does  not  ap- 
ply to  Mrs.  Dreyer  in  this  case.  Her  deed 
to  Gray  was  not  calculated  to  mislead  any 
one.  No  one  was  deceived  by  the  deed,  but 
it  was  plain  and  clear.  Of  course,  the  ac- 
tions, admissions,  or  statements  of  Henry 
Dreyer,  her  son,  made  while  the  suit  was 
pendlug,  could  not  l>e  used  against  her  It 
they  liad  been  pertinent  or  important  Rob- 
erts purchased  pendente  lite,  and  could  not 
become  an  innocent  purchaser  by  reason  of 
what  some  one  may  have  told  him  as  to  the 
intentions  of  the  plaintiS  in  the  suit 

There  is  no  merit  in  any  of  the  assign- 
ments of  error,  and  the  Judgment  is  affirmed. 


SUTHERLAND  v.   FRIEDENBIOOM. 
(No.  788.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  81,  1918.     On  Rehearing, 

Feb.  22, 1918.) 

1.  Appeal  and  Erbob  <s=»  1194(2)— Remand- 
Effect  OF  Decision— Dictum. 
When  an  appellate  court  reverses  the  Judg- 
ment of  the  court  below  and  remands  the  cause 
for  further  proceedings,  stating  in  its  opinion  the 
rules  and  principles  of  law  which  are  to  be  ap- 
plied to  the  questions  likely  to  arise  upon  new 
trial,  those  statements  are  not  to  be  regarded  as 
dictum,  although  additional  to  the  determina- 
tion ;  hence  in  a  suit  to  compel  an  accounting 
of  partnership  affairs  and  a  partition  of  assets, 
a  determination  by  the  Court  of  Civil,  Appeals, 
on  appeal  from  a  judgment  sustaining  defend- 
ant's plea  of  res  judicata,  that  the  fact  plaintiff 
was  insolvent  when  he  entered  the  firm  and  con- 
tributed to  its  assets,  and  intended,  by  having 
the  business  conducted  in  the  name  of  his  co- 
partner, to  hinder,  delay,  and  defraud  his  cred- 
itors, would  not  prevent  an  accounting,  cannot 
be  treated  as  dictum;    for  a  determination  of 


that  question,  which  was  raised  by  the  parties, 
was  an  essential  to  any  recovery  by  plaintiff. 

2.  Appeal  and  Ebbob  «=10!)7(1)  —  SuBSE- 
QUKNT  Appbal— Effect  of  Decision. 

Defendant,  on  a  later  appeal,  cannot  urge 
that  a  question  which  he  presented  for  deter- 
mination on  the  first  appeal  was  not  before  the 
court 

3.  Appeal  and  Ebbob  i®=»1097(1)  —  Subse- 
quent Appeal— Law  of  Case. 

A  former  decision  of  the  Court  of  Civil  Ap- 
peals in  the  same  case  constitutes  no  bar  to  a 
further  consideration  of  the  same  question  upon 
a  subsequent  appeal. 

4.  Appeal  and  Ebbob  €=31097(5)  —  Pbecbd- 
ENCE— Mattebs  Decided. 

In  a  suit  for  an  accounting  and  partition 
of  partnership  assets,  defendant's  plea  of  res 
judicata  was  sustained.  On  appeal  the  judg- 
ment Was  reversed,  and  the  Court  of  Civil  Ap- 
peals, the  matter  having  lieen  raised  as  a  ground 
for  affirmance,  determined  that  the  fact  that 
plaintiff,  when  he  entered  the  partnership  and 
conti^ibuted  to  its  assets,  was  insolvent  and  bad 
the  business  conducted  under  the  name  of  his 
copartner  for  the  purpose  of  liindering,  delay- 
ing, and  defrauding  his  creditors,  was  no  bar  to 
an  accounting.  The  Supreme  Court  denied  an 
application  for  writ  of  error,  although  that  de- 
termination was  pointed  out  as  error.  Held, 
that  the  denial  of  the  writ  of  error  must  be 
treated  as  an  affirmance  by  the  Supreme  Court 
of  the  judgment  of  the  Court  of  Civil  Appeals, 
and  hence  that  matter  is  not  open  to  review  on 
appeal  from  a  subsequent  judgment. 

*  Appeal  from  District  Ck>urt  El  Paso  Coun- 
ty; P.  ^  Price,  Judge. 

Action  by  J.  A.  Friedenbloom  against  X 
li.  McAfee,  In  which  S.  H.  Sutherland,  execu- 
tor, was  substituted  as  defendant,  the  origi- 
nal defendant  having  died.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

S.  P.  Weisiger,  T.  A.  Palvey,  and  Bates 
McFarland,  all  of  El  Paso,  for  appellant 
F.  G.  Morris  and  Geo.  E.  Wallace,  both  of 
El  Paso,  for  appellee. 

HIGGINS,  J.  Appellee,  Friedenbloom,  and 
J.  L.  McAfee  entered  into  an  oral  agreement 
of  partnership  for  the  purpose  of  buying 
and  selling  real  estate,  building  houses,  and 
renting  &ame.  The  partnership  was  formed 
about  June,  1890,  and,  unless  sooner  dis- 
solved by  mutual  consent  was  to  continue 
for  a  period  of  not  exceeding  10  to  12  years. 
Each  of  the  partners  contributed  originally 
$1,000  in  cash  to  the  enterprise.  Subsequent- 
ly Friedenbloom  contributed  to  the  partner- 
ship funds  the  additional  sum  of  |15,000  out 
of  his  individual  funds  and  estate.  The  busi- 
ness was  conducted  in  the  name  of  McAfee, 
and  the  title  to  all  property  acquired  was 
taken  and  held  in  his  name.  The  contributed 
capital  and  profits  from  time  to  time  were  re- 
luvested,  and  in  course  of  time  a  large 
amount  of  real  and  personal  pr6perty  was 
acquired  belonging  to  the  partnership.  At 
the  time  the  partnership  was  formed  Fried- 
enbloom was  insolvent,  and  there  is  evidence 
to  show  that  bis  interest  in  placing  the  |1,500 
cash  originally  contributed  in  the  name  of 
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McAfee,  and  In  having  the  partnership  con- 
ducted in  McAfee's  name,  and  the  title  to 
the  partnership  property  taken  in  his  name, 
was  to  delay,  hinder,  and  defraud  his  credi- 
tors. Subsequent  to  the  expiration  of  the 
partnership  agreement  McAfee  repudiated 
the  partnership,  and  Frledenbloom  sued  to 
compel  an  accounting  of  the  partnership  af- 
fairs and  partition  of  its  assets.  The  origi- 
nal suit  was  dismissed  upon  a  plea  in  abate- 
ment. The  present  suit  was  then  filed,  and 
in  bar  thereof  defeadant  pleaded  the  judg- 
ment rendered  upon  the  plea  In  abatement 
as  res  Judicata;  a  general  denial;  a  special 
plea  denying  under  oath  that  he  had  ever 
entered  into  a  partnership  with  plaintiff  or 
that  plaintiff  had  ever  contributed  any  sum 
to  any  such  enterprise;  a  further  plea  that 
if  such  partnership  was  entered  into,  and 
any  sum  contributed  thereto  by  plaintiff, 
which  was  denied,  that  at  the  time  plaintiff 
was  insolvent,  and  the  same  was  done  by 
plaintiff  with  the  intent  and  for  the  purpose 
of  placing  his  property  beyond  the  reach  of 
his  creditors,  and  to  hinder,  delay,  and  de- 
fraud them.  Upon  trial  the  plea  of  res 
Judicata  was  sustained,  and  tkpon  appeal  the 
Judgment  rendered  was  reversed  and  the 
cause  remanded,  this  court  holding  that  such, 
plea  was  not  well  taken.  Friedenblooni  v. 
McAfee,  167  S.  W.  28.  Prior  to  retrial  Mc- 
Afee died,  and  aiH>ettaat  Sutherland  was  ap^ 
pointed  executor  of  his  estate  and  guardian  of 
the  estate  of  Lucretta  McAleek  the  heir  at 
law  and  sole  devisee  under  the  will  of  Mc- 
Afee. Sutherland,  in  his  r^resentative  ca- 
pacity, became  p&ity  to  the  suit  ThA  case 
was  then  tried  and  submitted  to  a  Jury  upon 
special  issues.  AU  Issues  submitted  were 
answered  in  Frledenbloom's  favor.  The 
court  thereupon  rendered  Judgment  in  his 
favor,  and  SutherlaQd  prosecutes  this  appeal 
therefrom. 

[11  Error  is  assigned  to  the  refusal  of  a 
peremptory  instruction  in  defendant's  favor, 
requested  qpon  the  theory  that  if  a  part- 
nership was  entered  into  by  the  parties,  and 
money  contributed,  thereto  as  claimed  by 
Frledenbloom,  that  Frledenbloom  was  then 
insolvent,  and  the  same  was  done  for  the 
purpose  and  with  the  intention  of  hindering, 
delaying,  and  defrauding  his  creditors,  and 
the  contributing  of  said  money  and  forma- 
tion of  the  partnership  did  in  fact  hinder, 
delay,  and  defraud  his  creditors,  for  which 
reason  the  contract  of  partnership  was  con- 
trary to  public  policy.  Illegal,  and  unen- 
forceable. 

This  assignment  presents  the  question  un- 
derlying all  of  the  asslgnmensts,  and  the  one 
upon  which  the  rights  of  the  parties  depend. 
The  question  may  he  succinctly  stated  as 
follows:  Conceding  that  Frledenbloom  was 
Insolvent  at  the  date  the  partnership  was 
formed,  and  that  his  purpose  and  intent  In 
forming  the  same,  contributing  $1,500  in 
cash  to  Its  asi^ts,  and  having  the  partner- 


ship conducted  in  the  name  of  McAfee,  was 
to  hinder,  delay,  and  defraud  his  creditors, 
and  that  It  had  that  effect,  do  such  facts 
preclude  him  from  demanding  an  acconnt- 
Ing  of  the  partnership  affairs  and  reooverr 
of  his  share  of  its  assets?  Upon  the  form« 
appeal  this  question  was  answered  in  Fried- 
enbloom's  favor,  in  an  opinion  rendered  by 
Justice  McKenzle.  But  appellant  insists  that 
the  only  question  then  before  this  court  was 
the  correctaess  of  the  trial  court's  action  In 
sustaining  the  plea  of  rss  Judicata,  and  there- 
fore the  expression  of  its  opinion  upon  a 
question  not  presented  was  dictum.  It  is 
true  that  the  question  of  res  Judicata  was  the 
only  one  upon  the  formev  a{)peal  this  court 
must  necessarily  have  passed  upon,  but, 
when  this  was  aas-wered  In  Frledenbloom's 
favor,  it  became  apparent  upon  the  face  of 
the  record  that  the  rights  of  the  parties  de- 
pended upon  the  question  which  is  now  pre- 
sented. And  McAfee  upon  that  appeal,  in 
support  of  an  affirmance,  was  urging  the 
Illegality  of  the  transaction  upon  the  same 
grounds  here  presented,  and  contending  that 
by  reason  of  such  illegality  Frledenbloom 
could  not  recover.  In  this  state  of  the  record 
it  was  deemed  proper  to  consider  the  ques- 
tion, and  indicate  to  the  trial  court  the  view 
of  this  court,  so  that  the  former  could  be 
governed  thereby  upon  retrial,  and  prevent 
the  possibility  of  the  case  being  tried  upon  a 
theory  which  this  court  could  not  approve. 
It  has  been  a  constant  cnstom  of  our  courts 
to  pursue  this  practice.  Tlie  Reports  are 
full  of  instances  where  cases  have  been  re- 
versed upon  issues  collateral  to  the  control- 
ling one,  and,  for  the  guidance  of  the  lower 
court  upon  retrial,  the  opinion  of  the  appel- 
late court  has  been  expressed  upon  snch 
controlling  question,  though  snch  holding 
was  not  necessary  to  the  disposition  of  the 
appeal.  If,  in  such  cases,  such  holdings  are 
to  be  regarded  as.  mere  dictum,  then  our 
courts  from  their  very  inception  have  been 
purnane  a  vecy  Impreper  prt^otice^  We  eaa- 
not  give  our  assent  to  the  proposition  that 
such  holdings  are  mere  dlctuw.  Tbay  serve 
a  most  useful  purpose  by  preventitaig  unnec- 
essary appeals  to  invoke  a  ruling  upon  & 
controlling  question,  and,  when  made  In  a 
proper  case,  they  should  be  regarded  as  au- 
thoritative. In  Blacki's  Law  of  Judicial 
Precedents,  p.  180,  8  58,  it  is  said: 

"When  an  appellate  conrt  reverses  flie  judg- 
ment of  the  court  below  and  remands  the  esse 
for  further  proceedings,  and  in  its  opinion  states 
the  rules  and  principles  of  law  which  are  to  be 
applied  to  the  queetion?  likely  to  arise  upon  the 
new  trial,  these  statements  are  not  to  be  Tegard- 
ed  as  dicta,  although  they  are  additional  to  the 
determination  of  the  judgment." 

See,  also,  Adams  v.  Fisher,  7B  Tex.  657, 
6  S.  W.  772;  also  Hall  v.  White,  94  Tex. 
452,  61  S.  W.  385 ;  Chancey  v.  State,  84  Tex. 
529,  10  S.  W.  706. 

[2]  Upon  the  former  appeal  McAfee  urged 
the  alleged  Illegality  of  the  transaction  in 
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sapport  of  ihe  affirmance  of  th»  Judgment, 
and,  the  qaestion  having  been  by  him  pre- 
sented for  consideration,  be  cannot  now  be 
];)ennltted  to  say  that  thla  court  had  no  right 
to  consider  It.  His  action  presented  the 
question  in  such  manner  as  to  authorize  this 
court  to  authoritatively  pass  upon  It. 

[3,4]  But  api)ellant  Insists,  further,  that 
it  the  former  holding  was  not  dictum,  it  was 
nevertheless  wrong  and  should  be  now  cor- 
rected. It  Is  true  that  a  former  decision  of 
this  court  in  the  same  case  constitutes  no 
bar  to  a  further  consideration  of  the  same 
question  upon  a  subsequent  im>peal,  but  this 
court  has  no  such  discretion  with  respect  to 
rulings  of  the  Supreme  Court.  Upon  the 
former  appeal  McAfee  applied  for  a  writ  of 
error  to  the  Supreme  Court  to  reverse  the 
judgment  of  this  court.  An  inspection  of 
this  application  discloses  that  the  first  two 
assignments  therein  attacked  the  holding  of 
ttils  court  upon  the  question  now  presented. 
The  appllcatl(Hi  was  refused.  Appellant  in- 
sists  that  such  action  does  not  foreclose  the 
question,  because  it  was  only  necessary  for 
the  Supreme  Court  to  sustain  the  holding  3i 
this  court  upon  the  plea  of  res  judicata  In 
order  to  warrant  the  refusal  of  the  writ 
The  Supreme  Coturt  bad  this  court's  opinion 
before  it  in  passing  upon  the  application.  It 
was  fully  advised  of  the  ruling  of  this  court 
upon  the  question  now  presented,  and  that 
such  ruling,  if  erroneous,  would  necessarily 
Inject  an.  error  into  the  retrial.  McAfee,  in 
his  application,  vigorously  attacked  the  rul- 
ing, and  made  it  the  main  basis  of  his  ap- 
plication for  the  writ  With  this  state  of 
facts  before  it,  it  cannot  be  assumed  that 
tlie  Supreme  Court  failed  to  approve  the 
ruling.  It  would  hardly  have  permitted  such 
ruling  to  pass  unnoticed ;  for,  if  erroneous, 
It  must  necessarily  produce  error  which 
eventually  that  court  would  be  called  upon 
to  correct.  The  former  ruling  Is  therefore 
regarded'  as  having  received  the  approval  of 
the  Supreme  Court 

Htowever,  In  view  of  the  earnest  Insistence 
tliat  the  former  ruling  was  wrong,  the  ques- 
tion has  been  again,  examined  and  the  con- 
clusion reached  tliat  it  was  correct.  It  is 
deemed  unnecessary  to  further  discuss  the 
same  and  present  additional  reasons  which 
occur  to  us  in  support  thereot  But  these 
additional  authorities  are  dted.:  Harcrow  v. 
Gardiner,  69  Ark.  6,  S8  S.  W.  653,  64  S.  W. 
881 ;  The  Laws  of  England,  by  Earl  of  HaJs- 
bury,  vol.  22,  p.  18,  §  25;  Sharp  v,  Taylor, 
22  Eng.  Ch.  801. 

All  of  the  cases  cited  by  appellant  are  upon 
a  different  state  of  facts  and  are  not  re* 
garded  as  In  point  In  so  fbr  as  they  are 
partnership  cases  they  treat  only  of  contracts 
forming  partnerships  to  do  something  in  vio- 
lation of  law  or  public  policy,  and  in  no  one 
of  them  was  there  a  partnership  contract  to 
carry  on  a  lawful  business  in  a  lawful  man- 


ner wherein  one  of  the  partners  had  the 
motive  Incidentally  of  concealing  his  prop- 
erty from  his  creditors.  Others  are  cases 
holding  tlie  well-established  doctrine  that 
one  who  transfers  property  for  the  purpose 
of  defrauding  his  creditors,  but  to  be  recon- 
veyed  to  him,  cannot  recover  the  property; 
others  that  he  cannot  recover  on  a  note  ex- 
ecuted to  htan  for  property  transferred  in 
fraud  of  creditors.  The  remaining  cases 
dealt  with  sumlry  unlawful  contracts,  other 
than  partnership  contracts  or  contracts  made 
to  defraud  creditors,  and  have  no  bearing  on 
the  question  of  partnership  law  involved  in 
thla  case.  No  case  is  dted  wherein  the  right 
of  a  silent  partner  tO'  an  accounting  and  re- 
covery of  his  share  ot  the  partnership  assets 
in  a  partnership  formed  to  conduct  a  law- 
ful business  in  a  lawful  way  is  denied,  mere- 
ly because  such  partners'  motive  in  becom- 
ing a  silent  rather  than  an  open  partner  was 
to  protect  his  property  from  his  creditors. 
Such  motive  was  an  incident  merely  to  the 
partnership  contract,  and  does  not  affect  his 
status  and  rights  as  against  his  copartner. 
All  of  the  authorities  called  to  our  attrition 
npon  such  a  state  of  t&cts  support  the  ruling 
of  this  court. 

The  second  and  third  assignments  are 
without  merit.  These  complain  of  the  tsAl- 
ure  to  submit  certain  issues.  From  what 
has  been  said  it  fbllows  that,  if  such  Issues 
had  been  submitted  and  answered  as  con- 
tended by  appellant,  it  would  not  have  af- 
fected Frledenbloom'»  right  to  the  relief 
which  he  sought  and  was  granted  by  the 
judgment  rendered; 

Affirmed. 

WALTHALL,  J.,  did  not  sit,  being  absent 
oa  eomnMtee  of  Judges  assisting  the  Su- 
preme Court 

On  Bebeaxins, 

HIGGINS,  J.    In  the  opinion  it  was  stated: 

"SniMeqiienlly    Friedenbloom    contvibutsd'    to 

the   partnership  funds   the   additional'  sub*'  ot 

$15,000  out  of  his  individual  funds  and  estate." 

This  statement  is  Incorrect  It  was  Mc- 
Afee instead  of  Friedeubloom  who  made  the 
subsequent  contribution  of  $15,000.  With 
this  correction,  the  motion  fbr  rehearing  is 
overruled. 

WALTHALL,  J.,  did  not  sit,  being  absent 
on  committee  of  judges  assisting  the  Su- 
preme Court 


DABRAH  V.  LION  BONDING  &  STJBiBTY 

00.     (No.  8768.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Wortli. 

Jan.  19, 1918.) 

1.  pbiwcrpal  and  subbtt  «=»139— contbaotb 
— Extent  of  Liability — Rbuedt. 
Where  three  different  persons,  injured  in 
the  same  accident,  sued  a  jitney  bus  owner  and 
Ills  suret?  for  personal  injuries,  securiiig  judg- 
ments, which,  when  paid,  exhausted  the  amount 
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of  the  surety  bond,  the  benefit  of  the  policy  was 
for  fourth  claimant  as  well,  and  he  could  have 
intervened  in  each  suit  to  secure  his  share. 

2.  Pbincipai,  and  StrREXY  <S=»136— Pebbonb 
Entitled  to  Sue. 

Where  several  persons  were  injured  in  an 
accident  due  to  the  negligence  of  a  jitney  driv- 
er, whose  surety  each  notified,  and  the  judg- 
ments of  three  exhausted  the  amount  of  the 
bond,  the  fourth  was  still  entitled  to  hold  the 
surety  for  his  pro  rata,  unless  he  was  guilty 
of  laches  in  suing  surety  therefor. 

3.  Pbincipal  and  Surety  «s=>149— Actions— 
Reliance  op  Claimant  on  Beino  Inteb- 
fleaded  bt  subety. 

While  a  surety  could  have  interpleaded  a 
fourth  claimant  on  the  ground  of  occupying  the 
position  of  a  stakeholder  for  all  injured,  when 
it  became  apparent  that  the  claims  of  the  other 
three  might  exhaust  the  bond,  yet  such  claim- 
ant, with  knowledge  of  other  claims,  had  no 
right  to  assume  such  would  be  done,  and  delay 
enforcement  of  bis  claim  until  surety  was 
bound  by  other  judgments  exhausting  the  bond. 

4.  Principal  and  Surety  ®=>125— Equita- 
ble EsTOFPEi/— Failure  to  Assert  Claiu. 

Where  a  claimant  against  the  surety  of  a 
jitney  bus  driver  knew  others  injured  in  the 
same  accident  were  asserting  their  claims,  and 
failed  to  act  diligently,  leaving  the  surety  to  act 
in  the  belief  that  he  had  abandoned  his  claim, 
and  pay  other  claims,  exhausting  the  bond,  he 
was  estonped  from  holding  the  surety. 

5.  Principal  and  Surety  $s3  156— Pleading 
—Claimants  to  Fund. 

A  plea  by  bonding  company  that  claimant 
had  waived  his  rights  to  share  in  the  indemnity 
paid  to  other  claimants  by  permitting  their 
judgments  to  be  collected  for  the  maximum 
amount  of  the  insurance  is  sufficient  to  include 
negligence  of  claimant  in  delaying  his  suit  un- 
til after  such  judgments. 

6.  Principal  and  Surety  «=9l62(2)  —  Qubs- 
tions  roB  Jury  —  Claimant's  iKiohx  io 
Fund. 

Evidence,  under  a  plea  by  surety  that  claim- 
ant had  waived  his  right  to  share  u  indemnity 
paid  to  other  litigants,  examined,  and  held  not 
such  as  to  warrant  tlie  court  in  refusing  to  sub- 
mit the  same  to  the  jury. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  Terrell,  Judge. 

AcUon  by  H.  W.  Darrah  against  S.  D. 
Haire  and  the  lion  Bonding  &  Surety  Com- 
pany. From  a  Judgment  in  favor  of  the 
Lion  Bonding  &  Surety  Company,  plaintiff 
appeals.     Reversed   and   remanded   in  part. 

Samuels  &  Brown,  of  Ft.  Worth,  for  ap- 
pellant. H.  T.  Cooper,  of  Ft.  Worth,  for 
appellee. 

DUNKI/IN,  J.  A  collision  occurred  on  one 
of  the  public  streets  In  the  city  of  Ft.  Worth 
between  two  jitney  motor  busses,  one  of 
which  was  owned  and  operated  by  H.  W. 
Darrah  and  the  other  by  8.  D.  Halre.  Dar- 
rah was  driving  his  machine  with  several 
passengers  and  was  headed  north.  He  was 
near  the  east  side  of  the  street  when  Haire 
approached  from  the  rear  at  a  rapid  rate  of 
speed,  and  in  attempting  to  pass  Darrah's 
vehicle,  between  it  and  the  east  side  of  the 
street,  his  machine  became  entangled  with 
Darrah's  machine,  and,  being  a  heavier  ma- 


chine,   shoved    Darrah's   macblne  upon   or 

so  near  the  street  car  tra^ck  running  along 
the  center  of  the  street  that  it  collided  with 
a  passing  street  car,  and  as  a  result  of  the 
impact  Darrah's  machine  was  practically  de- 
molished and  three  of  Ills  passengers  serere- 
ly  injured,  one  of  them  being  killed. 

As  required  by  an  ordinance  of  the  dty, 
and  as  a  condition  precedent  to  his  right  to 
operate  his  machine  in  the  dty,  S.  D.  Halre 
executed  a  bond,  with  the  Lion  Bonding  & 
Surety  Company  as  surety  thereon.  In  the 
principal  sum  of  $2,500,  payable  to  E.  T. 
Tyra,  mayor  of  the  city  of  Ft  Worth,  and 
bis  successors  In  ofHce: 

"Conditioned  that  the  aforesaid  S.  D.  Haire, 
the  principal  herein,  shall  well  and  truly  pay  all 
legal  damages  for  injury  to  property  of,  and  all 
legal  damages  for  injuries  sustained  by,  any 
person,  including  injuries  resulting  in  death,  on 
account  of  the  negligence  or  willful  act  of  the 
aforesaid  S.  D.  Haire,  or  of  any  agent,  represen- 
tative, or  servant  of  said  S.  D.  Haire,  in  the 
operation  of  said  motor  bus,  accruing,  occur- 
ring, or  occasioned  during  the  period  for  which 
the  aforesaid  license  may  be  (or  has  been)  is- 
sued. This  bond  is  executed  in  compliance  with 
and  under  Ordinance  No.  470  of  the  city  of  Ft. 
Worth,  passed  June  1,  1915,  is  and  shall  be 
a  continuing  obligation,  and  successive  recov- 
eries may  be  had  hereon  until  the  entire  amount 
hereof  shall  have  been  exhausted,  and  it  is  ex- 
pressly stipulated  that  suit  may  be  brought  ajid 
recovery  had  hereon  by  any  person  damaged,  in 
his  own  name,  against  the  principal  and  sureties 
hereon  and  hereof  in  the  same  action." 

The  accident  happened  on  July  27,  1915. 
On  September  8,  1915,  three  suits  were  filed 
against  Haire  and  the  Lion  Bonding  A:  Sure- 
ty Company,  plaintiff  in  each  case  claiming 
a  judgment  against  Haire  for  negligence  in 
operating  his  machine  In  such  a  manner  as  to 
cause  a  collision  which  resulted  in  personal 
injuries  to  each  of  two  of  the  plaintiffs  and 
in  the  death  of  the  husband  of  the  plaintiff  in 
another  suit,  and  In  each  suit  Judgment  was 
also  sought  against  the  Lion  B(Hiding  &  Sure- 
ty Company  upon  the  bond  it  had  signed  as 
surety  for  Haire. 

An  answer  was  filed  by  the  Surety  Com- 
pany in  each  of  those  suits,  and  evidence  was 
heard  on  behalf  of  the  plaintiff,  but  none  was 
offered  in  rebuttal  of  that  proof,  and  the 
cases  were  all  tried  by  the  court  without  a 
Jury  on  the  same  day  they  were  filed.  In 
one  of  the  suits  Judgment  was  rendered  for 
plaintiff  for  $100,  in  another  for  the  sum  of 
$300,  and  in  the  third  for  the  sum  of  $2,100, 
making  an  aggregate  of  $2,500,  which  was  the 
full  amount  of  the  penally  named  in  the 
bond. 

Soon  after  the  accident  occurred  the  agent 
of  the  Surety  Company,  whose  office  was  in  the 
city  of  Ft.  Worth,  was  notified  of  the  claims 
of  different  persons,  including  the  plaintiffs 
in  the  other  suits  and  also  H.  W.  Darrah, 
plaintiff  In  this  suit  The  attorney  for  the 
Surety  Company  began  negotiations  with  the 
attorney  representing  the  three  plaintiffs  who 
instituted  the  suits  mentioned  above  relative 
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to  the  clnims  of  the  respective  plaintiffs  for 
damages,  and.  after  a  thorough  Investigation 
of  the  facts,  continuing  for  one  month  and  a 
half,  the  attorney  for  the  Surety  Company 
reached  the  conclusion  that  under  the  terms 
of  the  bond  there  was  no  escape  from  liability 
on  the  part  of  his  company,  but  the  judg- 
ments rendered  were  not  agreed  judgments, 
but  were  upon  proof  beard,  as  stated  above. 
Two  or  three  days  after  the  rendition  of  the 
Judgments  they  were  paid  off  by  the  Surety. 
Company.  No  Judgment  was  taken  against 
Haire  because  of  his  Insolvency. 

Prior  to  the  Institution  of  those  suits,  Dar- 
rah  employed  attorneys  to  institute  a  suit 
for  him  to  recover  damages  for  personal  in- 
juries to  himself  and  also  for  the  loss  of 
Ills  machine,  but  no  suit  was  instituted  for 
bim  prior  to  the  rendition  of  the  Judgments 
above  mentioned.  After  the  rendition  of 
those  judgments  and  before  they  were  paid, 
Darrah's  counsel  instituted  this  suit,  and  noti- 
fied, the  attorney  of  the  Surety  Company 
tbereo^ 

This  suit  was  instituted  by  Darrah  against 
Halre  and  the  Surety  Company  to  recover 
damages  for  personal  Injuries  to  himself  and 
for  Injury  to  his  motor  bus  as  a  result  of  the 
accident.  Both  Halre  and  the  Surety  Com- 
pany filed  answers.  In  the  answer  ft  the 
Surety  Company  the  rendition  of  the  judg- 
ments in  the  three  other  suits  and  the  pay- 
ment thereof  by  the  Surety  Company  was 
specially  pleaded  as  a  full  satisfaction  and 
discharge  of  any  and  all  liabilities  under 
and  by  virtue  of  the  surety  bond  executed  by 
the  company.  This  plea  by  the  Surety  Com- 
pany was  sustained  by  the  trial  court,  and 
judgment  was  rendered  In  favor  of  that  de- 
fendant, from  which  judgment  the  plain- 
tiff has  prosecuted  this  appeal.  Judgment 
was  also  rendered  in  plaintiff's  favor  against 
Haire  for  the  sum  of  $750,  from  which  no  ap- 
ical was  taken. 

In  the  present  suit  Darrah  sought  a  recov- 
ery against  the  bonding  company  for  a  pro 
rata  of  the  $2,500,  the  amount  of  the  insur- 
ance for  which  the  policy  was  Issued,  and 
all  of  which  was  paid  out  on  the  three  judg- 
ments mentioned  above;  the  claim  being 
predicated  upon  the  theory  that  the  Insurance 
was  for  the  benefit  of  all  the  persons  Injured 
In  the  same  accident,  and  that,  as  the  amount 
was  insufficient  to  satisfy  all  those  claims, 
it  Should  be  prorated  among  them  in  propor- 
tion to  the  amount  of  damages  sustained 
by  each  person  having  a  cause  of  action 
tberefor. 

[1]  Of  course,  the  insurance  was  for  the 
benefit  of  Darrah  as  well  as  the  other  claim- 
ants, and,  if  be  liad  Intervened  in  the  three 
suits,  he  would  have  been  entitled  to  share 
in  the  amount  of  insurance,  if  the  Insurance 
comi>any  was  liable  to  any  of  them;  and 
tbat  such  liability  existed  is  conclusively  es- 
tablished by  the  Judgments  in  the  three 
former  suits  against  the  company  and  the 


judgment  in  the  present  suit  against  Halre, 
the  validity  of  none  of  which  was  questioned. 

[2,  3]  We  have  been  cited  to  no  decision  in- 
volving the  question  now  under  discussion 
and  have  found  ncme;  but  upon  general 
equity  principles  we  are  of  the  opinion  that 
Darrah  did  not  lose  his  right  to  participate  in 
the  amount  of  such  Insurance  unless  he  was 
guilty  of  laches  in  failing  to  Institute  his 
suit  against  the  bonding  company  prior  to  the  . 
rendition  of  the  three  judgments  mentioned. 
Ko  doubt  the  bonding  company  could  have  in- 
terpleaded him  In  those  suits  upon  the  theory 
that  It  occupied  the  position  of  a  stalteholder 
for  the  benefit  of  all  persons  Injured  in  the 
accident;  but,  in  the  absence  of  any  collusion  . 
between  it  and  the  other  claimants  for  the 
purpose  of  precluding  Darrah  from  a  share 
in  the  Indemnity,  we  do  not  thinli  it  can 
be  said  that  Darrah,  with  full  luiowledge  of 
the  clalmst  of  other  parties  Injured,  had  the 
right  to  rely  upon  the  assumption  tbat  such 
action  would  be  taken  by  the  bonding  com- 
pany, and  to  negligently  delay  the  institution 
of  his  suit  against  the  company  until  after  it 
had  been  cast  in  judgments  in  favor  of  the 
other  claimants  for  the  full  amount  of  the 
bond.  Under  the  surrounding  circumstances, 
which  were  vdthin  his  knowledge,  he  oWed 
the  duty  to  prosecute  his  claim  with  reason- 
able diligence,  to  the  end  that  the  bonding 
company  might  not  be  required  to  pay  more 
than  the  maximum  indemnity  by  reason  of 
his  delay  in  suing. 

[4]  With  knowledge  that  the  other  persons 
injured  were  asserting  their  claims,  he  owed 
the  duty  to  exercise  ordinary  diligence  to 
press  his  own  claim,  and  thereby  avoid 
misleading  the  bonding  company  Into  the 
belief  that  he  had  abandoned  it,  and,  acting 
upon  that  belief,  to  pay  the  full  amount  of 
Insurance  to  the  other  claimants.  We  see 
no  escape  from  the  conclusion  that  the  prin- 
ciples of  estoppel  would  apply  In  favor  of  the 
company  under  the  circumstances  instanced. 

[f]  The  bonding  company  specially  pleaded 
that  Darrah  waived  Ms  right  to  share  In  the 
amount  of  Indemnity  paid  to  the  other  liti- 
gants by  permitting  judgments  to  be  rendered 
In  their  favor  and  to  be  collected  by  them 
for  the  maximum  amount  of  such  Insurance. 
In  the  absence  of  an  exception  thereto,  that 
plea  was  broad  enough  in  its  terms  to  Include 
the  Issue  of  negligence  on  the  part  of  Darrah 
In  delaying  the  Institution  of  his  suit  until 
after  the  rendition  of  the  judgments  In  the 
other  suits,  which  judgments  were  final  and 
valid  and  binding  upon  the  company. 

[6]  And  while  there  was  evidence  to  sup- 
port the  plea,  it  was  not  of  such  conclusive 
force  as  to  sustain  the  plea  as  a  matter  of 
law,  and  to  warrant  the  action  of  the  court 
In  so  holding,  and  in  refusing  to  submit  the  , 
plea  to  the  Jury  for  their  determination. 
And  for  that  error  the  judgment  denying 
plaintiff  any  recovery  against  the  bonding 
company  must  be  reversed,  and  the  cause  re- 


Digitized  by 


Google 


1104 


200  SOXJTHWBSTBEN  BBPORTBE 


(Tex. 


manded  for  another  trial  of  tbe  Issnes  as  be- 
tween tliose  parties,  but  tiie  judgment  in 
favor  of  plaintiff  against  Haire  will  not  be 
disturbed. 

Reversed  and  remanded  in  part  and  undis- 
turbed in  part. 

CONNER,  C.  J.,  not  sitting.     Serving  on 
Writ  of  Brror  Committee  at  Austin. 


LONE  STAR  LIFE  INS.  CO.  ▼.  PIERCE 
et  ux.    (No.  1258.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

Jan.  2&,  1918.     Chi  Motion  for  Reliearing, 

Feb.  20,  1918.) 

1.  CoBPOBATions  «=a80(12)— Stock  Subbcbip- 
TioNS—VAiinnr— Payment  by  Note. 
Whether  plaiutiSs'  aubacription  to  corpora- 
tion stock,  and  a  loan  from  the  corporation  to 
them  secured  by  mortgage  on  land  enabling  pur- 
chase of  the  stock,  were  valid  and  bona  fide, 
held  for  the  jar;. 

Z.  COBPOBATIONB  6=»80(2) — Stook  Sobbobcp - 
TI0N8— Fbadd  of  Agent— Ratification. 
Where  an  unauthorized  agent,  by  fraud  and 
false  representations,  secured  a  subscription  to 
stock,  and  the  directors,  knowing  he  had  as- 
sumed to  act,  and  without  disclosing  true  facts 
to  the  subscriber,  sent  notice  requiring  payment 
for  the  stock,  and  accepted  a  note  ttierefor,  tite 
subscriber  could  have  his  contract  and  note  can- 
celed for  the  fraud  and  misrepreaentatioBS  of  the 
agent 

3.  COBPOEATIONS  ®=»80(12^— ACTS  OF  AOENT— 
RATinCATlON— QtTESTlONB  FOE  JtJBY. 

Whether  officers  of  oorporation  ratified  a 
subscription  to  stock  obtained  by  an  unauthari»- 
ed  agent,  held  for  the  jury. 

4.  CoBPoRATiONs  ®=»80(12) — Stock  Subsckif- 
T10N8—FBATJD— Estoppel. 

Whethsr  a  subscriber  to  corporation  sto(% 
waa  estopped  by  delay  to  aet  up  fraud  in  secur- 
ing his  subscription,  held  for  toe  jury. 

5.  LiuixATioN   or  ACTIONS  i&=>199(2)— QuiES- 

HONS  FOB  JVBY. 

Whether  a  stock  subscription  contract  al- 
leged to  have  been  secured  by  fraud  was  barred 
by  the  statute  of  UmitatiMis  applying  to  ooa- 
tracts,  held  for  the  jury. 

On  Motion  far  Beheariffig. 

6.  OOBPOBATIONB     «S9lO&— GOTtTBACTCH-RATI- 

ncATioN— Void  Oontbact. 
If  a  subscriber  to  corporation  stock  gave 
his  note  and  deed  of  trust,  wiiich  the  corpora- 
tion accepted,  in  violation  of  statute  and  Con- 
stitution, they  were  void,  and  there  could  be  no 
ratification,  and  he  could  have  defended  a  suit 
at  any  time  brought  to  collect  on  such  instru- 
ments. 

7.  Limitation  of  Actions  '8=i»87(4)— Cancel- 
lation OF  Inbtbcments. 

Where  a  subscriber  to  corporation  stock  set 
up  fraud  inducing  his  subscription,  his  action 
would  be  barred  by  the  statutes  applicable  to 
reaciseiOD  and  cancellation,  and  not  those  ap- 
plicable to  suits  to  remove  clouds  from  titles. 

A]H)eal  from  District  Court,  Potter  County; 
Hugh  L.  Umphres,  Judge. 

Suit  by  L.  A.  Fierce  and  wife  against  the 
Lone  Star  life  Insurance  Company.  Judg- 
ment upon  peremptory  instruction  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded.  On  motion  for  rehearing.  Mo- 
tion overruled. 


Coke  &  Coke,  of  Dallas,  and  Madden,  Tni- 
love,  Ryburn  &  Pipkin,  of  Amarillo,  tor  ap- 
pellant Reeder  &  Reeder  and  J.  B.  Dooley, 
all  of  Amarillo,  for  appellees. 

BOTCB,  J.  This  suit  was  brought  by  L.  A. 
Pierce  and  wife  against  the  Lone  Star  lAte  In- 
surance Company  to  cancel  a  promissory  note 
for  the  sum  of  $3,000,  executed  by  the  said 
L.  A.  Pierce,  payable  to  said  Insurance  com- 
pany, and  to  cancel  a  deed  of  trust  executed 
by  the  said  Pierce  and  his  wife  <m  certain 
land,  given  to  secure  the  payment  of  said 
note.  Ttie  plaintiffs  alleged  that  said  note 
was  givBn  in  payment  of  the  balance  due  on 
a  contract  of  subscription  for  stecfc  in  tfte  in- 
surance company;  that  tbe  said  subscription 
contract  was  procured  by  certain  false  and 
fraudulent  representations  as  to  material 
matters  hereinafter  more  fully  stated,  made 
by  agents  of  the  defendant  Insurance  com- 
pany ;  and  also  that  said  note  is  illegal  and 
void,  because  given  in  consideration  of  the 
issuance  and  delivery  to  Pierce  of  20  shares, 
of  the  par  value  of  $100,  of  the  capital  stock 
of  said  corporation.  In  violation  of  the  Consti- 
tntion  and  statutes  of  this  state  prohibiting 
the  issuance  of  stock  to  a  corp<»atlon  except 
for  money  paid,  property  received,  etc  Ap- 
pellant defended  on  the  ground,  first,  that  the 
note  and  deed  of  trust  evidenced  an  Indebted- 
ness to  appellant  as  a  result  of  a  loan  of  said 
amount  of  money  made  by  appellant  con^Mny 
to  Pierce;  second,  that  plaintiff  could  not 
maintain  bis  action  against  defendant  for  re- 
scission of  said  contract  on  account  of  said 
fraudulent  representations,  because  (a)  said 
fraudulent  representations,  if  made,  were  not 
made  by  any  one  authorized  to  represent  the 
defendant,  and  were  not  known  to  it  nor  rati- 
fied by  it  when  it  accepted  said  subscription 
contract;  (b)  that  after  plaintiff  learned  of 
the  said  alleged  fraudulent  representations 
he  failed  to  act  with  reasonable  promptness 
to  secure  a  resclssioa  of  such  contract,  but 
ratified  and  confirmed  the  same  by  his  con- 
duct and  is  estopped ;  (c)  that  jglalntifTs  right 
of  action,  if  any  he  had,  to  rescind  said  con- 
tract and  cancel  said  note,  was  barred  by  the 
two  and  four  years'  statutes  of  limitation, 
prior  to  the  filing  of  this  suit,  Mi  August  10. 
1915. 

The  evidence  shows  that  the  eharter  of  the 
appellant  Insurance  company  subecrlbed  by 
E.  H.  R.  Green,  C.  G.  Slaughter,  C  A.  Keat- 
ing, H.  L.  Edwards,  Henry  Hamilton,  B.  M. 
Reardon,  M.  N.  Baker,  E.  J.  Cameron,  and  W. 
B.  Worsham,  providing  for  an  authorised 
capital  of  $1,000,000,  approved  by  the  At- 
torney General,  was  filed  in  the  office  ot  the 
CommisBloner  of  Banking  and  Insurance  on 
May  27,  1900.  The  said  Utcoivorators,  there- 
after having  become  convinced  that  suffldent 
capital  could  not  be  procured  to  Justify  the 
WQdertaking,  decided  to  abandon  tbe  enter- 
prlae,  but,  on  aoUcitati<Mi  of  L.  H.  M<M:gan, 
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who  expressed  a  desire  of  himaelf  undertak- 
ing to  secure  the  subscription  of  the  necessa- 
ry capital  and  organlHitloB  of  said  company, 
on  June  7,  1900,  ezecsted  and  deUvered  to 
said  L.  H.  Morgan  a  written  instroment,  by 
the  terms  of  which  they  assigned  to  the  aald 
L.  H.  Morgan  all  their  Interest  in  and  to  said 
company  and  its  charter,  and  their  il^t  to 
receive  stock  in  said  corporation,  on  coodi- 
tion  that  on  or  about  June  13, 1909,  such  legal 
proceedings  be  taken  as  woold  legally  release 
said  subscribers  to  said  charter  ftom  any  lia- 
bility In  respect  thereto  and  on  their  snb- 
acrlptlons  for  stock  in  said  company.  On 
June  11,  IDOe,  li.  H.  Morgan,  together  with 
W.  C.  Swain,  J.  M.  Dawson,  Frank  B.  Claike, 
A.  J.  Anderson,  and  C.  R.  Hannah,  met  as 
purported  stockholders  of  said  company,  and 
at  this  meeting  the  following  proceedings 
were  had:  A  reaolutloii  was  adopted  to  the 
effect  that  the  siri>seribera  to  said  articles  of 
inoorporatlon  be  released  from  their  subscrip- 
tion contract  and  all  prior  subscriptions  for 
stock  be  rejected  and  canceled.  All  of  said 
parties,  except  the  said  Ix  H.  Morgan,  were 
elected  directors.  It  was  resolved  that  the 
stock  of  the  company  should  be  sold  at  such 
prloe  MS  to  produoe  a  surplus  equal  to  one- 
half  of  the  capital  stock,  and  tbe  president 
was  authorized  to  make 'a  contract  with  pref- 
er persons  to  procure  subscriptions  to  such 
stock  on  sach  terms.  Tliereafter,  on  June  16, 
1909,  W.  C.  Swain,  as  president,  and  J.  M. 
Dawson,  as  secretary,  of  the  said  company, 
made  a  written  contract  with  L.  H.  Morgan 
&  Co.,  by  which  said  Morgan  ft  Co.  were  em- 
ployed sole  agents  to  solicit  and  obtain  snb- 
Bcrlptlans  to  the  capital  stock  of  said  compa- 
ny on  «a<A  terms  as  that  tbe  comitany  should 
receive  net  for  the  stock  $190  for  a  share  of 
the  par  value  of  $100,  and  that  any  excess 
over  such  amount  received  for  such  stodc 
should  be  used  as  a  fund  to  pay  organization 
exp«isee,  Including  oompenaatlon  to  the  said 
Ia  H.  Moisan  A  Co.,  tiielr  agents  and  asdgns, 
for  their  services  and  expenses,  said  fiscal 
agents  being  authorized  to  retain  any  pay- 
ments made  for  stock  In  excess  of  such 
amount.  As  the  result  of  solicitation  on  the 
part  of  one  Knight,  who  Pierce  understood 
to  be  Borae  sort  of  a  local  agent  of  the  insur- 
ance company,  and  J.  M.  Dawson,  who  Pierce 
understood  to  be  a  promoter,  plaintiff,  on  the 
6th  day  of  November,  1909,  executed  and  de- 
livered to  said  parties  the  following  subscrip- 
tion contract: 

"Whereas,  Ix  H.  Morgan  &  Co.,  of  Dallas, 
Texas,  are  promoting  the  orf^nization  of  a  life 
Insnrance  company,  which  hag  been  chartered 
under  the  laws  of  the  state  of  Texas,  under  the 
name  of  the  Lone  Star  Life  Insurance  Com^ny, 
wiUi  an  aatborised  capital  stodc  of  one  million 
dcdlars  and  a  paid-np  capital  of  at  least  one 
hundred  thoasand  dollars,  and  a  net  surplus  of 
at  least  fifty  thousand  dollars,  paid  up  and 
free  from  promotion  and  organisation  expens- 
es; and  whereas,  by  their  acceptance  of  this 
subscription  said  L.  H.  Morgan  &  Co.  agree 
to  endeavor  with  all  reasonable  diligence  to 
accomplish,  on   or  before  December  31,  1910, 
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the  organization  of  said  corporation  with  cap- 
ital stock  and  surplus  fully  paid  as  aforeMid, 
they  defraying  all  expenses  of  promotion  and 
incorporation :  Now,  oierefore,  I  do  hereby  sub- 
scribe for  200  one-tenth  shares,  of  the  par  value 
of  ten  dollars  each,  of  the  capital  stocK  of  said 
Ixine  Star  Life  Insurance  Company ;  and  I  do 
hereby  agree  with  the  said  company,  and  with 
the  said  L.  H.  Morgan  ft  Co.,  to  pay  therefor  the 
sum  of  $4,000,  as  follows:  Tbe  sum  of  $3,000 
I  agree  to  pay,  in  money  or  in  securities  sat- 
isfactory to  the  Insurance  Department  of  Texas, 
to  said  Lone  Star  Life  Insurance  Company  at 
any  time  after  January  1,  1010,  immediately 
upon  receipt  of  notice  from  said  L.  H.  Morgan 
ft  Co.,  that  its  capital  stock  has  been  subscribed 
in  good  faith  and  at  rates  netting  the  company 
at  least  one  honndred  thousand  dollars  of  cap- 
ital, and  at  least  fifty  thousand  dollars  of  sur- 
plus in  the  aggregate  when  paid.  The  remain- 
ing sum  of  $1,000  I  agree  to  pa^,  and  do 
pajy  concurrently  with  this  subscription,  to  the 
said  L.  H.  Morgan  ft  Co.,  in  consideration 
of  their  agreement  hereinbefore  recited,  and  in 
lieu  of  any  further  or  other  contribution  to  the 
expense  of  promoting  and  incorporating  said 
company.  No  conditions,  representations,  or 
agreements  other  than  those  printed  herein  shall 
be  binding  on  L.  H.  Morgan  ft  Co.  or  the  Lone 
Star  Life  Insurance  Company." 

As  a  matter  of  fact,  said  Dawson  and 
Knight  were  em.ployed  by  Morgan  &  Co. 
to  solicit  subscriptions  for  stock.  The  evi- 
dence would  Justify  the  finding  that  either 
one  or  both  of  these  parties.  In  order  to  in- 
duce the  subscription,  represented  to  Pierce 
that  the  incorporators  hereinbefore  named, 
who  were  all  well  known  successful  business 
men,  some  of  them  at  least  being  known  to 
plaintiff  as  men  of  large  wealth,  had  or- 
ganlEed  said  company  with  a  capital  stwck  of 
$1,000,000,  and  had  themselves  subscribed 
for  one-half  of  the  capital  stock  at  $200  per 
share,  and  paid  the  money  Into  the  company 
to  enable  them  to  control  Its  affairs;  that 
If  plaintiff  would  take  20  shares,  at  $200  per 
share,  he  could  pay  $1,000  in  cash  at  the  time 
If  the  Insurance  company  would  take  his 
notes  with  a  Men  on  land  for  the  other  $3,000, 
plaintiff  understanding  that  the  representa- 
tion with  reference  to  the  execntlon  of  his 
note  was  covered  by  the  provisions  of  the 
subscription  contract,  providing  for  paym^it 
In  securities,  etc.  The  original  Incorporators 
had  nothing  to.  do  with  the  affairs  of  said 
corporation  after  the  execution  of  the  assign- 
ment iB  June,  1909,  until  some  time  in  De- 
cember, 1909,  or  January,  1910,  when  they 
heard  something  of  the  proceedings  of  Mor- 
gan and  his  essoclatee  in  their  efforts  to 
organize  said  corporation,  and  on  investiga- 
tion they  were  furnished  with  a  copy  of  the 
minutes  of  the  proceedings  had  at  the  at- 
tempted organization  herrfnbefore  referred 
to.  They  learned  also  of  the  contract  exe- 
cuted with  Morgan,  whereby  he  was  employ- 
ed to  secure  subscriptions,  and  that  Morgan 
had  been  using  their  names  and  selling  the 
stock  at  a  high  promotion  fee.  They  de- 
cided to  put  a  stop  to  this,  and  to  themselves 
subscribe  the  amount  necessary  to  organize 
and  start  the  company  on  a  paid-up  capital 
of  $100,000.  At  a  meeting  of  said  incorpora- 
tors, and  perhaps  others,  h^d  in  Dallas  on 
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March  5, 1910,  it  not  appearing,  however,  that 
plaintiff  had  any  notice  of  such  meeting, 
proceedings  were  taken  to  organize  the  said 
company.  The  subscription  contracts  pro- 
cured by  Morgan,  including  the  plaintiff's 
were  accepted,  only  certain  of  such  subscrip- 
tion contracts  having  conditions  attached 
being  rejected ;  directors  were  elected,  which 
Included  all  of  the  incorporators  before 
named;  by-laws  were  adopted,  etc.  The 
record  does  not  disclose  how  much  of  the 
stock  said  incorporators  took  under  this  ar- 
rangement, nor  whether  they  paid  the  same 
promotion  fees  as  were  paid  by  those  sub- 
scribing for  stock  through  L.  H.  Morgan  & 
Co.  Shortly  after  this  plaintiff  was  notified 
that  the  organization  of  the  company  had 
been  perfected,  and  he  was  requested  to  pay 
the  balance  due  on  his  subscription  to  the 
capital  stock  of  the  company,  and  thereafter 
continuous  notices  were  mailed  him,  asking 
him  to  remit,  and  he  was  flnaily  notified  that 
unless  payment  was  made  by  a  stated  date 
his  stodc  and  all  payments  made  thereon 
would  be  forfeited.  During  the  course  of 
this  correspondence  Pierce  suggested  that  the 
company  make  him  a  loan  of  some  ^7,000  or 
18,000  on  two  sections  of  land  in  Randall 
county.  The  company  expressed  a  willing- 
ness to  lend  the  amount  due  on  the  subscrip- 
tion, provided  the  title  was  good  and  the 
value  more  than  double  such  amount,  which 
would  be  determined  by  its  Inspector.  Con- 
siderable correspondence  ensued,  the  effect 
of  which  was  that  Pierce  was  expressing 
a  desire  to  secure  a  loan  In  excess  of  the 
amount  of  the  subscription,  and  the  com- 
pany apparently  expressing  a  wilUngne^ 
to  lend  him  a  larger  amount  at  two  dl&erent 
rates — the  $3,000  due  on  the  subscripUon  at 
6  per  cent,  and  the  excess  at  8  per  cent. 
Pierce  flnaily  sent  to  the  company  an  ab- 
stract of  title  to  the  section  of  land  described 
In  the  deed  of  trust  sought  to  be  canceled, 
with  a  request  that  a  loan  of  $4,000  be  made 
him  thereon.  The  executive  committee  ap- 
proved a  loan  on  the  section  for  $3,000,  and, 
without  referring  to  Pierce's  proposition  for 
a  $4,000  loan,  prepared  and  sent  to  Pierce 
for  signature  the  note  and  deed  of  trust  In 
question.  Upon  the  return  of  this  note  and 
deed  of  trust  the  company,  on  August  10, 
I&IO,  acknowledged  receipt  thereof,  conclud- 
ing the  letter,  "Therefore  we  beg  to  hand 
you  herewith  stock  certlticate  No.  79,  for 
twenty  full  shares  of  the  capital  stock  of 
this  company,  issued  to  you  and  fully  paid 
for."  The  evidence  on  the  question  of  ratifl- 
cation,  estot4>el,  and  limitations  will  be  re- 
ferred to  later. 

The  trial  court  Instructed  the  jury  per- 
emptorily to  return  a  verdict  for  the  plain- 
tiff on  the  express  ground  that  the  testimony 
was  "uncontroverted  that  the  defendant. 
Lone  Star  Life  Insurance  Company,  issued  a 
certain  stock  certificate  for  twenty  shares  of 
the  capital  stock  of  said  company  and  deliv- 
ered same  to  the  plaintiff  I*  A.  Pierce,  and 


received  in  eocfaange  therefor  the  note  and 
deed  of  trust  offered  in  evidence  b^ore  you. 
Wherefore  said  certificate  of  stock  is  void, 
and  there  was  no  valid  consideration  for 
said  note  and  deed  of  trust"  The  first  ques- 
tion for  our  decision  is  whether  the  per- 
emptory Instruction  can  be  sustained  on  this 
ground. 

It  must  be  remembered  in  the  considera- 
tion of  the  case  that  the  original  articles  of 
incorporation  were  filed  prior  to  the  taking 
effect  of  the  act  of  March  22,  1909  (Acts  31st 
Leg.  c.  108),  and  the  incorporators  were  pro- 
ceeding under  the  Acts  of  the  24th  Legisla- 
ture, c.  73  (Oammell's  I>aw8,  vol.  10,  pp.  827- 
832).  This  act  provides  for  incorporation  In 
a  way  different  in  many  respects  from  the 
present  law,  and  from  the  general  method  of 
Incorporation  of  other  classes  of  corpora- 
tions. It  provides  that  no  snch  company 
shall  do  business  with  a  less  capital  stock 
paid  in  than  $100,000;  that  the  incorpora- 
tors of  a  proposed  incorporation  to  be  creat- 
ed under  such  act  should  sign  and  acknowl- 
edge a  charter,  which  charter,  after  approv- 
al by  the  Attorney  Qeneral,  should  be  filed 
by  the  Insurance  Commissioner.  Sections  8. 
9,  10,  and  a  portion  of  section  12,  of  said 
act  are  as  follows: 

"Sec.  8.  The  Commissioner  shall,  upon  receipt 
of  such  charter,  approved  by  the  Attorney  Gen- 
eral, record  the  said  charter  and  certificate  of 
the  Attorney  General,  in  a  book  kept  for  that 
purpose,  and  shall,  upon  receipt  of  tee  for  cer- 
tified copy  of  charter,  of  one  dollar,  furnish  a 
certified  copy  of  such  charter  and  certificate  of 
Attorney  General  to  the  corporators,  upon  re- 
ceipt of  which  they  shall  be  a  body  politic  and 
corporate,  and  may  proceed  to  complete  organi- 
zation of  the  company.  The  corporators  sball 
have  the  direction  of  the  aSaini  and  the  per- 
fecting the  organization  of  the  company  until 
they  shall  call  a  special  meeting  of  the  stock- 
holders, and  until  such  meeting  has  been  lield 
for  the  purpose  of  adopting  by-laws,  electing 
directors,  officers,  and  transacting  general  bosi- 

DCSS. 

"Sec.  0.  Upon  being  notified  that  at  least  on« 
hundred  thousand  dollars  of  the  capital  stoct 
named  in  the  charter  of  the  company  has  beea 
paid  in,  the  Commissioner  shall  make  an  ex- 
amination, and  if  it  shall  be  found  that  such 
amount  oi  the  paid-in  capital  stock  has  beeo 
invested  in  securities  authorized  by  this  chapter, 
he  shall  so  certify.  The  corporators,  or  tvu 
officers  of  such  company,  shall  be  required  to 
certify  under  oath  to  tlie  Cofflmissioner  that 
the  money,  notes,  stocks,  bonds,  mortgages,  deeds 
of  trust  or  other  property  exhibited  to  hun  are 
bona  fide  property  of  the  company,  and  are 
worth  in  cash  the  amounts  which  they  repre- 
sent 

"Sec.  10.  When    the    corporators    have    fuUj 
complied  with  the  requirements  of  this  act  the       ' 
Oommiasioner  shall,  upon  the  receipt  of  the  cer-       i 
tificate  of  authority  tee  of  one  dollar,   furnish 
the   company   authority   to  commence  bnsinrss 
and  Issue  policies  as  proposed  in  its  charts'." 

"Sec.  12.  The  paid-in  capital  stock  of  a  home 
company  shall  consist  in  lawful  money  or  bonis 
of  Uie  United  States,  or  in  bonds  of  this  state, 
or  any  county  or  incorporated  town  or  dty 
thereof,  or  the  stock  of  any  national  bank,  or 
in  first  mortgages  upon  unincumbered  real  es- 
tate in  this  state,  the  title  to  which  is  valid,  and 
the  market  valne  of  which  is  doable  the  amount 
loaned  thereon,  exclusive  of  baildingB,  unless 
such  buildings  are  insured  in  soma  respoosibk 
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company,  and  the  policy  or  policies  tranaferred 
to  the  company  taking  sncfa  mortgage.    •    •    *  " 

[1]  It  Will  be  observed  tbat  the  law  does 
not  require  any  showing  tbat  any  of  the 
capital  stock  of  the  proposed  corporation  has 
been  either  subscribed  or  paid  at  the  time 
of  the  filing  of  the  charter,  thongh  from 
such  time  the  corporation  Is  a  "body  politic 
and  corporate."  The  Incorporators  pri<w 
to  organisation,  and  thereafter  the  directors 
elected  at  snch  organization,  are  given  the 
power  to  act  for  the  corporation  In  handling 
Its  business  preliminary  to  the  secnrlng  of  a 
permit  to  transact  Its  principal  business — 
that  of  writing  Insurance.  Evidently  snch 
persons  during  such  time  have  authority  to 
represent  the  corporation  In  securing  sub- 
stnrlptlons  to  Its  capital  and  making  Invest- 
ments thereof.  This  latter  authority  would 
seem  to  follow  necessarily  from  the  provi- 
sions of  section  9  quoted  above.  BxUne- 
Belmers  Co.  t.  Lone  Star  Life  Ins.  Co.,  171 
S.  W.  1063.  Were  It  not  for  the  Inhibition 
of  the  Constitution,  it  would  seem  that  under 
such  circumstances  mortgages  such  as  are 
provided  by  section  12  of  the  act  might  be 
received  In  payment  for  the  capital  stock; 
but  the  right  to  do  this,  we  assnme,  would 
be  precluded  by  the  provisions  of  the  Consti- 
tution on  the  subject  as  construed  by  onr 
courts.  It  appears  from  the  statement  we 
have  made  above,  however,  that  the  stock- 
holders regularly  organized,  electing  direc- 
tors and  officers  In  the  early  part  of  March, 
1910,  and  that,  as  stated,  such  officers  would 
appear  to  have  authority  to  Invest  the  paid- 
in  capital  of  the  company  In  such  securities: 
as  the  law  authorizes.  If  the  directors  at 
that  time  had  the  power  to  Invest  the  capital 
of  the  company  in  securities  of  8uA  charac- 
ter, we  see  no  reason  why  a  valid  loan  might 
not  be  made  to  the  plaintiff,  notwithstanding 
be  was  a  subscriber  for  stock,  and  notwith- 
standing the  fact  that  he  would  in  this  way 
be  enabled  to  secure  the  money  with  which 
to  pay  his  subscription.  Of  course,  if  the 
intent  of  the  parties  was  to  evade  the  IfKw 
by  hiding  the  real  transaction  under  such 
form,  it  would  not  be  allowed  to  stand.  All 
of  the  negotiations  with  plaintiff  for  a 
"loan"  were  had  after  the  organization  meet- 
ing in  March,  1910.  Such  negotiations  pro- 
ceeded as  if  a  loan  was  being  negotiated  In 
the  regular  course.  The  fact  that  the  stock 
was  issued  and  sent  to  plaintiff  upon  re- 
ceipt of  the  note  and  deed  of  trust  Is  not 
conclusive  of  the  character  of  the  transac- 
tion, as  it  might  be  a  bona  flde  loan  and  be 
still  handled  in  this  way.  The  evidence  is,  we 
think,  of  such  character  that  this  qnestion 
was  one  of  fact  to  be  submitted  to  the  Jury, 
and  the  court  was  in  error  In  giving  the  pen- 
emptory  Instruction  referred  to. 

[2]  The  appellant,  by  various  propositions 
and  assignments,  asserts  that  the  rights  of 
the  company  under  the  subscription  contract 
oonld  not  t>e  In  any  manner  affected  by  the  al- 


lied misrepresentations  of  the  said  Dawson 

and  Knight  in  securing  said  contract,  be- 
cause such  parties  had  no  authority  to  repre- 
sent the  company,  and  no  managing  officer  of 
the  company  had  any  knowledge  of  such  al- 
leged mlsrepresentatloDB  when  said  subscrip- 
tion contract  was  accepted.  In  the  first 
place,  we  do  not  think  It  conclusively  ap- 
pears that  the  directors  and  organizers  of 
the  corporation  did  not  have  knowledge  of 
such  facts  as  might  bind  the  corporation  with 
notice  of  the  representations  that  had  been 
made  by  Morgan  &  Co.,  In  securing  the  sub- 
scription. While  the  said  original  incorpora- 
tors, who  afterwards  became  directors,  testi- 
fied that  they  did  not  know  what  representa- 
tions had  been  made  to  Pierce,  It  does  api>ear 
that  they  knew  that  Morgan  was  using  their 
names  In  bis  transactions,  and  their  testi- 
mony and  actions  indicate  that  they  liad 
some  reason  to  believe  that  the  proceedings 
taken  to  organize  said  company  were  not  al- 
together proper;  and  It  occurs  to  us  that. 
If  they  In  fact  had  such  knowledge,  good  faith 
on  their  part  would  require  that  a  full  dis- 
clos-ure  of  all  the  facts  be  made  to  the  sub- 
scribers procured  by  Morgan,  so  that  they 
might  be  given  a. real  opportunity  of  decid- 
ing whether  they  cared  to  abide  by  their  sul>- 
scription  under  the  circumstances.  The  ap- 
I)ellant  here  claims  that  all  Morgan's  acts  in 
securing  subscriptions  were  without  authori- 
ty, and  that  the  pretended  organization  of 
the  company  and  subscription  contract  se- 
cured by  him  were  void.  The  original  Incor- 
porators, who  were  afterwards  on  the  board 
of  directors,  knew  of  the  facta  that  would 
render  such  transactions  void;  but  the  plain- 
tiff was  apparently  ignorant  of  such  facts, 
and  his  subscription  contract  was  accepted 
by  the  board  of  directors,  without  informa- 
tion to  the  paintifl  as  to  such  matters.  Bat, 
if  there  were  no  facts  that  would  tend  to 
show  that  snch  parties  had  notice  that  Mor- 
gan had  been  making  unwarranted  represen- 
tations in  the  sale  of  the  stock,  we  think, 
subscription  contracts  secured  by  him  and 
accepted  by  the  corporation  could,  neverthe- 
less, be  set  aside  for  material  misrepresenta- 
tions made  in  Inducement  thereof.  This 
court  held.  In  the  case  of  Commonwealth 
Bonding  &  Casualty  Co.  v.  Cator,  175  S.  W. 
1077,  that  a  subscription  contract  might  not 
be  set  aside  after  Its  acceptance  by  the  cor- 
poration, when  procured  by  fraudulent  rep- 
resentations of  a  promoter  which  were  not 
known  to  the  managing  officers  of  the  cor- 
poration in  accepting  the  subscription.  The 
authorities  on  this  question  are  conflicting, 
and  a  writ  of  error  has  been  granted  In  that 
case,  80  that  the  question  there  decided  may 
not  be  said  to  be  settled.  But,  whatever  may 
be  the  conclusion  in  that  case,  we  do  not 
think  the  decision  is  controlling  here.  In  that 
case  the  representations  were  made  at  a 
time  when  the  corporation  had  no  corporate 
existence,  and  no  one  could  legally  purport 
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to  act  for  It  In  audi  matfasr.  Here  the  cor- 
poration acquired  a  legal  existence  upon  tlie 
filing  of  the  charter,  and  had  the  power, 
through  Its  incorpcHrators,  prior  to  drganl- 
zatlon  of  the  stoakholdera,  and  It  direc- 
tors thereafter,  to  appoint  agents  to  Bolldt 
subscriptions  to  its  stoclc.  Morgan  8c  Co. 
were  ostensibly  acting  under  authority  from 
the  corporation,  and  while  It.  may  be  true 
that  the  attempted  assignment  of  the  Incor- 
porators of  their  rights  to  Morgan,  and  the 
attempted  organization  and  the  contract  of 
the  company  made  theNafter  with  L.  H'.  Mor- 
gan &  Co.,  authorizing  said  company  to 
Mlldt  subscriptions  fbr  stock,  may  have 
been  void,  and  the  corporation  upon  Its  sub- 
sequent organization  might  for  this  reason 
have  repudiated  the  subscription  contracts 
thus  secured,  the  corporation  in  this  instance 
did  not  repudiate  the  contract  as  it  did  in 
the  Exline-Relmers  Case,  supra,  but,  on  the 
contrary,  knowing  that  Morgan  &  Co.  haS 
purported  to  act  under  authority  from  the 
corporation  In  securing  the  subscription  con- 
tract, proceeded;  without  informing  the  sub- 
scribers that  such  party  was  without  au- 
thority in  such  matter,  to  accept  the  sub- 
scription contract  and  notify  such  subscrib- 
ers to  pay  up.  In  the  case  of  American  Nat. 
Bank  v.  Cruger,  91  Tex.  446,  44  £k  W.  27Sv 
the  question  avose  as  to  whether,  in  a  suit 
by  the  bank  on  a  note  payable  to.  the  bastli, 
secured  by  the  eflEorts  of  one  Hunter  and. 
Miss  Lottie  Cruger,  tO'  coveo  a  shortage  of 
one  of  Its  employds,  the  maker  oil  the  note 
could  defend  on  the  ground  that  the  note 
was  proouued  by  misrepresentatioos  which 
were  made  without  tiie  bank's  kn«wledge( 
and  the  court  stated  Uie  law  ajfpUctMe  to 
tliis  question  as-  fbllows: 

"Contracts  made  fbr  the  benefit  of  aootiier, 
bat  witliout  his  pri.vit7<  or  directioBt  may  be  re- 
jected or  affirmed,  at  bis  election.  But  by  mabr 
ing  the  election  to  affirm  it  he  adopts  tbe  agen- 
cy altogether,  as  well  tliat  which  it  detrimental 
as  that  which  ia  for  Us  benefit.  Bnt  in  seek- 
ing to  enforce  contracts  entered  into  by  agents, 
the  principal  is  subject  to  have  them  impeached 
by  an;  conduct  of  his  agent  which  would  have 
had  that  effect  If  prooeeding  from  himadf. 
Every  specie*'  of  fraud,  misrepresentationj  or 
concealment,  therefore,  in  the  agent,  affects 
the  principal's  right  to  recover.  Under  the 
principle  here  announced,  if  Hunter  and  Miss 
Lottie  Cruger,  without  authority  from  tbe  bank, 
undertook  in  its  behalf  to  secure  the  shortage 
bv  procuring  the  note  of  P.  B.  Cruger  and  Miss 
Fannie  Cruger,  the  acceptance  of  the  note  by 
the  bank,  witn  the  knowledge  that  they  tiad- 
thus  assumed  to  act  for  it,  would  be  a  ratifica- 
tion or  adoption  of  their  assumed  agency,  and 
tbe  bank  would  be  chargeable  with  the  fraud- 
ulent representations  made  by  them  to  Miss 
Fannie  Cruger  to  the  same  extent  as  if  they  liad 
been,  in  fact,  its  agents  at  the  time  of  making 
such  representations.  This  is  upon  the  plain 
proposition  that  the  subsequent  ratification  or 
adoption  would  relate  back,  so  as  to  make  them 
agents  to  the  same  extent  as  if  they  had  been 
previously  appointed." 

We  think  the  application  of  this  language 
to  the  facts  of  this  case  leads  to  the  conclu- 
sion that  tbe  corporation,  when  It  accepted 


tbe  subsadption  contracts  proenred  by  Mor- 
gan &  Co.,  while  purporting  to  act  under 
authoiMijt  from  the  corporation,  took  tliem 
subject  to  any  defenses  hosed  ob  ttte  oonduct 
of  the  said  Morgan  A  Co.  in  proeuting  sodi 
contracts. 

[9-8]  The  evideace  shews  that  in  Septem- 
ber, 1910,  the  plaintiff  received  notice  of  a 
rescdutloa  of  tbe  boaid  of  directors  calling 
a  special  meeting  of  tbe  stockholders  for 
the  purpose  of  considering  the  matter  of 
reducing  tbe  authorised  capital  stoclL  of  the 
oorpomtlmi  ItnMn  ^,000,000  to  (lOO.OOO 
with  a  surplus  of  $60,000,  it  being  stated  in 
said  notioe  tliat  it  was  thought  bgr  tbe  time 
such  meeting  was  heUl  tbe  said  $100,000 
capital  and  surplus-  would  be  fully  paid  in, 
so  that  if  tbe  reduction  of  the  capital  was 
authorised'  the  company  might  tbeO'  secure 
a  permit  to  pnooeed  to  business,  and  tbe 
plaintiff  testified  that  at  this  time  be  began 
to  be  dissatisfied  and  suHticious.  There  is 
also  testimony  that  some  time  later  be  beard 
Euaiors  to  the  effect  that  tbe  "big  men"  had 
not  paid  in  anything  on  their  stock,  and  bad 
simply  allowed  their  names  to  be  used,  etc., 
though  he  testifies  that  he  was  not  fully  in- 
formed of  the  transactions  with  reference  to 
the  incorporation  of  the  company  until  the 
trial  of  the  case.  It  is  not  necessary,  we 
believe,  to  make  a  fuller  statement  of  the 
facts-  on  tbe  issue  of  satlficatlon,  waiver, 
estoppel  and  limitations  relied  upon  by  ap- 
pellant in  defense  of  the  suit,  as  we  believe 
tbe  evidence  Is  such  that  all  of  these  issues 
become  Issues  of  fact  for  tbe  determination 
of  the  jury.  Neither  do  we  think  It  neces- 
sary to  discuss  at  length  the  principles  of 
law  applicable  to  these  questions;  tbey  are 
well  settled,  and  full  discussion  thereof  may 
be  found  In  the  following  authorities:  Evans 
V.  Goggan,  6  Tex.  dv.  App.  129,  23  S.  W. 
854;  Coopn  v.  Lee,  76  Ten.  U4,.  12  S.  W. 
483;  T.  &  P.  By.  Ckx  y.  Jowers,  UO  &  W. 
9^6;  a  H.  &  S.  ./v.  By.  Co.  v.  Cade.  100 
Tex.  87,  94  'S.  W.  219;  St  I^uls.  &  San 
Francisco  liy.  Ca  v.  Gorman,  79-  Kan.  613, 
100  Pac.  647,  2&  L.  R.  A.  (li.  B.).637;  «  Cyc. 
301. 

Fm>  tbe  reasons  stated,  tb»  lodgment  la 
reversed  and  rwaauded. 

HUFF,  O.  J.,  not  sitting,  being  absent  In 
Austin  with  committee  of  judges  passing  on 
applications  for  writs  of  error. 

On  Motion  for  Behearlng. 

BOTOE,  J.  [«-7]  In  order  to  prevent  any 
misapprehension,  which  appellee  seems  to 
anticipate,  as  to  tbe  meaning  of  our  opinion, 
we  will  say  that  the  issues  of  ratification  and 
limitation  discussed  are  applicable  only  to 
that  part  of  the  cause  of  action  which  seeks 
to  set  aside  and  canc^  the  contract  for 
fraud.  If  the  deed  of  trust  and  note  were 
given  in  violation  of  the  provisions  of  the 
Oonstitatioa  and  ^tatate^  they  would  be. 
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as  between  the  paxttes,  Toid;  a  ratlflcatloa 
thereof  would  be  Bobjact  t»  the  same  vice. 
The  plaintiff  could  have  defended  a  suit 
brought  at  any  time  to  enforce  them,  and 
a  suit  to  have  the  deed  of  trust  declared  void 
might  be  truly  classed  as  a  suit  to  remove 
doud.  from  title.  But  if  this  Issue  should 
be  determlaed  against  the  plaintiff,  aitd  he 
relies  on  the  alleged  fraud  In  inducing  the 
subscription  to  secure  a  cancellation,  a  dif- 
ferent situation  Is  presented.  The  contract 
then  would  not  be  void,  but  merely  veldaUe, 
and  would  be  the  subject  of  ratlfloatlon.  A 
Judgment  removing  cloud  from  the  tltie  In 
such  case  would  be  a  mere  incident  to  the 
cancellation  of  the  deed  o*  tmst,  which 
would  be  a  valid  InstrmneBt  until  set  aside 
for  the  fraud.  The  primary  purpose  at  tfl» 
suit  in  such  event  wduld  be  rescission  ui4 
cancellation,  and  limltatlMt  applicable  to 
that  character  of  suit  would  apply  aad  not 
the  law  of  limitation  of  suits  to  remove  cloud 
from  title  Kennon  v.  Miller,  143  S.  W.  988; 
McCampbell  v.  Durst,  15  Tex.  CSv.  App.  522, 
40  S.  W.  320;  Ry.  Co.  v.  Titterlngton,  84 
Tex.  218,  1»  S.  W.  472,  81  Am.  St  R^. 
39. 

With  this  additional  statement  the  motion 
for  rehearing  Is  overruled. 

HUFF,  C.  J.,  not  sitttng. 


Zu  C.  DBKtfAN  CO<  «t  aL  v.  STANDARD 
SAVINGS  «  LOAjN  ASS'N.     (No.  87440 

(Coart  of  GIvB  Appeals,  ot  Tens.     Ft.  WortK 

Dec.  8,  1917.     Rehearing  Denied 

Jan.  19,  1918.) 

1.  VSNDOB  A:*D  PUBOBAS^S  4p>»278r-VER09a'B 
LrEN— LnJIXATIONS. 

Where  the  maker  of  a  note  representing  a 
vendor's  lien  sold  the  property  to  another,  who 
aaaamed:  the.  indebtedness,  th»  payee  could  not 
httve  DcHBOnai  jvdgnest  agfuaat  the  maJur  in  a 
suit  brought  more  than  four  years  after  the  note 
was  doe,  where  be  had  not  execated  extension 
contract  provided  for  in  Rev.  St.  1911,  art. 
5680,  aa  amended  by,  Aods  334  !«»  c.  12B>  and 
Acts  ^.  Se88»  33d-  Leg,  c  27  (Vernon's  Sayles* 
Ann.  <av.  St  1914,  art  5695). 

2.  VEMDOB      and      l^URCHASKB      «^254(1)      — 

Rights  of  Vewdob— Lien. 
A  vendor's  lien  exists  to  saonre  the  payment 
of  the  purohaee  monas  on  real  estate  sold  ca.  a 
credit  even  though  no  such  lien  is  expressly  re- 
tained. 

3.  Vendob  and  Fobchaseb  €=>254<1)  — 
Righto  or  Vendob  as  to  Pubchasebs  ebox 
Tbndbe. 

The  vendor  who  retained  the  lien  became  en- 
titled on  the  principle  of  subrogation,  to  an 
implied  vendor's  Hen  springing  out  of  the  con- 
tracts of  purchase  and  assumption  by  defend- 
ants from  the  original  vendee  and  his  assignee. 

4.  Vendob  and  Pubchasib  «C9278— Vbndob's 
I/Ie  n — Limitations  . 

Where  maker  of  note  representing  vendor's 
lien  sold  the  property  to  defendants,  \^o  assum- 
ed payment  of  the  note,  but  executed  no  new 
note,  their  contracts  of  assumption  being  for 
plaintiff's  ben^t,  were  as  binding  as  if  new 
notes  bad  been  executed,  and  were  not  barred 
until  the  expiration  of  four  years  from  date  of 


aisumption  contracts,  though  suit  thereon  was 
brought  more  than  four  years  after  the  note  be- 
came due,  in  view  of  Rev.  St  1911,  art.  6695, 
as  amended  by  Acts  3Sd  teg.  c.  128,  and  Acts 
Sp.  Sess,  38d  Leg.  c.  27,  relating  to  limitation 
01  actions  to  enforce  vendor's  liens. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;   Bruce  Young,-  Judge. 

Action  by  the  Standard  Savings  &  Lioan 
Association  against  L.  C.  Denman  and  the 
L.  C.  Denman  Company.  Judgment  for  plain- 
tltr,  and  defendants  appeal.    Affirmed. 

A.  H.  Kirby  and  Chas.  H.  Clark,  both  of  Ft. 
WorUi,  for  appellants.  Flournoy,  Smith  &, 
Storer,  of  Ft.  Worth,  for  appellee. 


DUNKLIN,  J.  L.  G.  Denman  and  h.  C. 
Denman  Company  have  appealed  trmn  a 
Judgment  rendered  against  them  in  favor 
of  the  Standard  Savings  At  Loan  Association 
for  the  sum  of  $1,988,98.  with  foreclosure  of 
vendor's  lien  on  certain  real  estate  situated 
in  the  town  of  Jacksbwo.  The  suit  was  in- 
stituted' upon  a  promissory  note  dated  No- 
vember 28,  1902,  due  106  months  after  date, 
and  providing  for  interest  and  attorney's  fees. 
The  note  was  executed  by  A.  J.  Birdsong  in 
fhvor  of  the  plaintiff.  Standard  Savings  & 
Loan  Association,  and  at  the  time  of  its  ex- 
eeutloB'  Bifdsong  also  executed  a  deed  of 
trust  npon  the  property  mentionad:  above  to 
secare  payment  of  the  note. 

On  July  12,  1906,  Birdsong  sold  the  pr<^>er- 
ty  to  L.  C.  Denman  for  the  consideration  of 
$2,500,  $285.45  of  which  was  paid  in  cash, 
and  the  bal(ince  of  said  purchase  price  was 
the  assumption  by  Denman  to  pay  $2,214.65. 
the  amount  then  due  by  Birdsong  upon  the 
note  mentioned.  The  contract  of  assumption 
was  expressed  in  the  deed  from  Birdsong  to 
Denman.  On  July  5, 1909,  L.  C.  Denman  sold 
the  property  to  L.  0.  Denman  Company  for 
the  consideration  of  $8,500,  $6,000  of  which 
was  paid,  in  cash,,  and  tlie  balance  of  the  con- 
sideration, to  wit,  $2,5(X>,  consisted  in  the 
assumption  by  L.  C.  Denman  Company  to  pay 
the  note  so  gi«ven  by  Birdsong.  That  assump- 
tion was  also  expressed  In  the  deed  to  L.  O. 
Denman  Ckimpany.  In  neither  the  deed  to 
L.  C.  Denman  nos  the  deed  to  L.  0.  Denman 
Company  was  there  any  express  reservation 
of  a  vendor's  lien  nor  was  there  any  language 
to,  show  that  such  Mea  waa  waived  by  the 
pl^intiS. 

Birdsong  was-  also  made  party  defendant 
and  a  foreclosure  of  the  lien  was  decreed 
against  him  also,  but  upon  his  plea  of  lim- 
itation no  personal  Judgment  was  rendered 
against  him,  and  no  complaint  is  made  of  the 
Judgment  as  to  him ;  but  L.  C.  Denman  and 
L.  C.  Denman  Company,  appeUants  in  this 
casei  have  assigned  error  to  the  action  of  the 
trial  court  in  overruling  their  plea  of  the 
statute  of  four-year  limitation.  The  suit  was 
instituted  on  June  29,  1916,  four  years,  nine 
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months,  and  one  day  after  the  date  the  note 
sued  on  stipulates  that  It  would  mature. 

[1]  At  the  reg^ular  session  of  the  Thirty- 
Third  Legislature  (Acts  33d  Leg.  c.  123), 
which  convened  In  the  year  1913,  articles 
5693,  5694,  and  5695  of  the  Revised  Stetutes 
of  1911,  which  were  statutes  of  limitations, 
were  all  amended,  and  at  a  special  session 
of  the  same  Legislature  (Acts  Sp.  Sess.  33d 
Leg.  c-  27),  article  5695,  as  amended  at  the 
regular  session,  was  again  amended.  We 
shall  not  undertake  to  set  out  those  articles 
of  the  statutes  in  full.  It  is  sufficient  to  say 
that  as  last  amended  they  provide  that  liens 
upon  real  estate  executed  prior  to  July  14, 
1906,  are  barred  by  limitation,  unless  suit 
should  be  Instituted  thereon  or  recorded  ex- 
tensions thereof  procured  within  four  years 
from  date  of  maturity.  But  by  article  5695 
as  last  amended  it  is  expressly  provided  that: 

"The  owners  of  all  notes  secured  by  deeds  of 
trust  or  other  liens  and  the  owners  of  all  ven- 
dors' lien  notes  reserved  In  deeds  of  conveyance 
which  were  executed  subsequent  to  July  14, 
1906,  shall  have  four  years  after  this  act  takes 
effect  within  which  thepr  may  obtain  such  re- 
corded extension  as  herein  provided  for,  or  bring 
suit  to  enforce  the  liens  securing  them  if  same 
are  valid  obligations  and  not  already  barred  by 
the  four  years  statutes  of  Umitation  when  this 
act  takes  effect,  and  if  such  debt  is  not  extend- 
ed of  record,  or  suit  is  not  brought  within  such 
four  years  or  four  years  after  they  mature,  they 
shall  be  forever  barred  from  the  right  to  extend 
such  debt  of  record,  or  bring  suit  to  enforce  the 
lien  securing  the  same." 

Wlien  those  amendments  took  effect  fdfir 
.Years  had  not  elapsed  since  the  maturity  of 
the  note.  But  it  is  quite  dear  that  the  de- 
mand for  a  personal  Judgment  against  Bird- 
song  In  this  case  was  barred,  as  the  note  was 
four  years  past  due  when  the  suit  was  in- 
stituted, and  be  had  never  executed  any  con- 
tract to  extend  the  time  of  Its  payment.  The 
suit  was  also  barred  as  against  Denman  and 
the  Denman  Company,  unless  it  can  be  said 
that  the  provision  of  article  5695  quoted  pre- 
vents that  result.  Those  defendants  insist 
that  as  they  did  not  execute  any  new  note, 
but  only  assumed  the  payment  of  the  note 
previously  given  by  Blrdsong,  they  stand  In 
hla  shoes,  and  have  the  right  to  Invoke  the 
statute  of  Umitation  to  the  same  extent  as 
he  can  Invoke  it.  Among  others  the  follow- 
ing authorities  are  cited  to  support  that  con- 
tention: Newman  v.  San  Antonio  Trac.  Co., 
155  S.  W.  688;  Pickett  v.  Jackson,  42  S.  W. 
568;  Peterson  v.  Kerbey,  151  S.  W.  321. 
While  those  authorities  announce  the  propo- 
sition In  general  terms  that  one  who  as- 
sumes the  payment  of  a  debt  becomes  obli- 
gated to  the  same  extent  as  the  original 
debtor,  we  do  not  believe  that  they  go  to  the 
extent  of  holding  that  the  one  who  assumes 
the  debt  is  in  all  cases  entitled  to  the  same 
defenses  as  the  original  debtor.  In  Southern 
Home  Bldg.  &  Loan  Ass'n  v.  Wlnans,  24  Tex. 
Civ.  App.  544,  60  8.  W.  825,  this  court  used 
the  following  language: 

"It  is  well  settled  that  the  usury  in  the  origi- 
nal contract,  if  any,  cannot  be  pleaded  by  a  I 


subsequent  purchaser  of  the  secarity,  who,  as 
part  of  the  consideration  for  the  purchase,  prom- 
ised absolutely  to  pay  the  full  amount  of  the 
usurious  debt,  because,  as  it  has  been  said,  bis 
liability  arises  from  his  assumption — a  new  con- 
tract— and  not  upon  the  original  usurious  one, 
and  he  is  supposed  to  have  received  a  considera- 
tion, in  the  value  of  the  property  received  by 
him,  for  all  that  he  promises  to  pay.  See  As- 
sociation V.  Sellars  [19  Tex.  Civ.  App.  201]  46 
S.  W.  370,  and  authorities  there  cited;  Associa- 
tion V.  Price  [18  Tex.  Civ.  App.  3701  46  S.  W. 
92;    Vaughn  v.  Association,  36  S.  W.  1013." 

And  in  Spann  r.  Cochran,  63  Tex.  240,  and 
Beltel  V.  Dobbin,  44  S.  W.  299,  it  was  held 
in  effect  that  one  buying  property  which  is 
corered  by  a  lien  who  assumes  payment  of 
the  debt  outstanding  against  It  gives  to  the 
creditor  a  cause  of  action  against  him,  and 
as  between  him  and  the  original  debtor  be  is 
in  legal  effect  the  principal  and  the  original 
debtor  the  surety. 

£2]  It  Is  also  well  settled  by  the  decisions 
of  this  state  that  a  vendor's  lien  exists  to  se- 
cure the  payment  of  the  purchase  money  on 
real  estate  sold  on  a  credit,  even  tbou^  no 
such  lien  is  expressly  retained.  In  Joiner  v. 
Perkins,  59  Tex.  802,  our  Supreme  Court 
said: 

"Without  any  contract  or  agreement,  by  oper- 
ation of  law  this  lien  springs  at  once  out  of  the 
contract  of  purchase,  and  exists  and  survives 
until  waived  or  extinguished  by  payment,  as 
between  the  original  parties  to  the  notes,  wholly 
independent  of  any  agreement,  verlMl  or  writ- 

To  the  same  effect  are  Cecil  t.  Henry,  93 
S.  W.  217,  Clark  v.  CoUlns,  76  Tex.  36,  13  & 
W.  44,  and  many  other  authorities  which 
might  be  cited. 

[3]  In  addition  to  the  lien  provided  in  the 
deed  of  trust,  plaintiff,  upon  the  principle  of 
subrogation,  became  entitled  also  to  the  im- 
plied vendors'  liens  springing  out  of  the  con- 
tracts of  purchase  by  Denman  and  the  Den- 
man Company  In  fftvor  of  the  vendors  In  the 
deeds  of  conveyance  to  them  respectively: 
and  those  vendors'  liens  were  claimed  and 
alleged  by  plaintiff  In  Its  petition.  First 
Nat.  Bank  of  Bellville  v.  Wheeler,  83  S.  W. 
1093 ;  CatskiU  Nat.  Bank  v.  Dumary,  206  N. 
Y.  650, 100  N.  E.  422 ;  37  Cyc.  437. 

[4]  Neither  Denman  nor  the  Denmaa  Com- 
pany was  a  party  to  the  note  and  deed  of 
trust  as  originally  executed.  Neither  of 
them  In  any  manner  t>ecame  a  party  to  those 
obligations  prior  to  July  14,  1905,  but  each 
expressly  assumed  them  in  the  respective 
deeds  of  purchase  which  were  executed  sub- 
sequently to  that  date.  Those  <fcntract8  of 
assumption  were  for  plaintifTs  benefit,  and 
were  as  binding  as  if  they  were  executed  in 
the  form  of  new  notes  and  new  deeds  of  trust 
directly  In  favor  of  plaintiff,  instead  of  con- 
tracts of  assumption  of  obligatlous  thereto- 
fore executed  by  Blrdsong,  and  as  they  were 
executed  subsequently  to  July  14,  1905,  they 
come  squarely  within  the  proviso  quoted 
from  article  5C05  of  our  Statutes,  and  were 
not  barred  by  limitation. 

As  all  of  appellants'  assignmaats  oC  error 
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present  the  same  question  discnased  above, 
they  are  overruled,  and  the  judgment  of  the 
trial  court  against  appellants  is  affirmed. 
The  further  Judgment  as  between  plaintiff 
and  defendant  Blrdsong,  of  which  no  comr 
plaint  is  made,  Is  undisturbed. 

COI4NER,  O.  J.,  not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 


LOPEZ  et  al.  v.  VELA  et  al.     (No.  6949.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jan.  23,  191S.     Rehearing  Denied 
Feb.  20,  1918.)      , 

1.    BOUNDABIES    «=>37(5)— ESTABLISHmENT    BT 

Acquiescence— StjFFiciENCY  ok  Evidence, 
In  an  action  of  trespass  to  try  title,  the 
suit  resolving  itself  into  a  coutest  as  to  the 
location  of  a  boundary  line,  eviilence  held  8u£S- 
cient  to  establish  the  line  against  plaintiff's 
contention  by  acquiescence. 

2.  BoDNDASiES  ®=348(2)— Acquiescence— Ab- 
sence or  Doubt  as  to  Tbue  Location. 

Where  there  is  no  room  to  doubt  the  true 
location  of  a  boundary,  mere  acquiescence  in 
another  line  does  not  support  a  verdict  in  fa- 
vor thereof. 

3.  BouNDABiKs  «=»40(3)  —  Acquiescence  — 
Question   of  Fact. 

Acquiescence  in  a  boundary  is  a  question 
of  fact  for  judge  or  jury. 

4.  BOUNDABIES    «=s>33— ACQUIESCENCS— PBB» 

sumption. 
Acquiescence  in  a  boundary  aJOtords  a  strong 
prcaumption  that  the  line  acquiesced  in  is  the 
true  line. 

5.  Apfeai.   and    Ebbor   «=>756— Bbibf   Not 
IN   Compliance  with  Kule»— Conbideba- 

TION. 

Appellees'  typewritten  brief,  consisting  of 
53  pages,  in  gross  violation  of  the  rules,  will 
not  oe  consideried  by  the  Court  of  Civil  Appeals. 

Appeal  from  District  Court,  Hidalgo  Coun- 
ty;   V.  W.  Taylor,  Judge. 

Action  by  Francisco  Lopez  and  others 
against  Jesus  Maria  Vela  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Judgment  affirmed. 

James  B.  Wells,  F.  W.  Seabury,  and  Har- 
bert  Davenport,  all  of  Brownsville,  for  ap- 
pellants. Dawson  &  Anderson,  O.  R.  Scott, 
and  Boone  &  Pope,  all  of  Corpus  Christi,  for 
an>eUees. 

» 

FLY,  C.  J.  This  Is  an  action  of  trespass 
to  try  title  to  2,000  acres  of  laud  out  of  a 
Spanish  grant  to  Alejandro  Farias,  known  as 
the  San  Jose  tract,  on  January  24,  1809,  and 
patented  by  the  state  of  Texas  on  January 
15,  1876.  The  suit  was  Instituted  by  Fran- 
cisco Lopez  and  10  others  against  Jesus 
Maria  Vela  and  37  others.  The  suit  resolved 
Itself  into  a  contest  as  to  the  location  of  a 
boundary  line  between  the  San  Jose  tract 
and  the  San  Uamon  tract,  which  was  granted 
by  the  government  of  Spain  to  Julian  Farias 
on  January  24,  1809.  The  boundary  line  In 
dispute  is  the  east  line  of  the  San  Jose  tract 
and  the  west  line  of  the  San  Ramon  tract 


The  cause  was  tried  without  a '  jury,  and 
resulted  in  a  judgment  tor  appellees. 

The  facts  show  that  in  1804,  the  Spanish 
government  granted  10  leagues  of  land  to 
Julian,  Alejandro,  and  Francisco  Farias, 
three  brothers,  each  receiving  about  four 
leagues  of  land,  the  grant  to  Julian  Farias 
being  called  the  San  Ramon,  the  one  to 
Alejandro  Farias  being  named  the  San  Jose 
grant,  and  the  one  to  Francisco  Farias  being 
known  as  the  Santa  Cruz  grant  Surveys  of 
the  three  tracts  were  made  by  the  same  sur- 
veyor in  the  year  1808,  In  the  same  month. 
The  three  tracts  were  surveyed  consecutively, 
beginning  with  the  San  Ramon  taking  a 
Starting  point  on  the  west  boundary  line  of  a 
tract  known  as  the  Santanita,  an  older  sur- 
vey. The  three  tracts  lay  alongside  each 
other,  tlie  Ramon  on  the  east,  the  San  Jose 
in  the  center,  and  the  Santa  Cruz  on  the 
west  of  the  San  Jose.  The  court  found,  and 
the  evidence  justifies  the  finding,  that  the 
tracts  were  laid  off  in  rectangular  shapes, 
the  perpendicular  lines  running  from  north 
to  south,  the  San  Ramon  grant  being  not  so 
long,  but  some  wider  than  the  other  two 
grants.  There  is  evidence  tending  to  show 
that  <^B  originally  surveyed,  the  land  in  con- 
troversy was  mostly  on  the  San  Jose  tract 
and  not  a  part  of  the  San  Ramon  grant. 

In  Issuing  the  patents  the  true  meridian 
lines  laid  out  in  the  original  Spanish  grant 
were  not  followed,  but  for  some  reason  not 
apparent  the  Santanita,  an  older  survey, 
which  was  originally  surveyed  and  granted 
on  meridian  lines  which  formed  a  pentagon, 
were  changed  by  the  patent  to  magnetic  lines, 
and  the  shape  changed  to  a  rectangle.  The 
San  Ramon  grant  was  also  patented  on 
.  magnetic  Hues,  and  not  on  the  original  merid- 
ian lines.  These  changes  caused  a  conflict 
between  the  east  line  of  the  Ramon  and  west 
line  of  the  Santanita  tracts  which  caused  a 
lawsuit.  A  map  w^as  made  by  Cocke  and 
Horfl  which  was  used  in  evidence  In  this 
suit.  That  map  showed  that  under  the  origi- 
nal surveys  the  northwest  comer  of  the  Ra- 
mon was  a  short  distance  west  and  north  of 
the  corner  fixed  by  subsequent  surveys  on 
magnetic  lines,  and  the  west  line  of  the  Ra- 
mon tract  on  its  way  south  cut  into  the  west 
magnetic  line,  forming  a  small  triangle  in 
the  northwest  comer  of  the  tract,  which  un- 
der the  magnetic  survey  would  be  on  the  San 
Jose  tract.  After  crossing  the  magnetic  line 
aforesaid,  the  original  meridian  would  pass 
further  and  further  east  of  the  west  mag- 
netic line  of  the  San  Ramon  until  it  reached 
the  original  southeast  comer  of  the  San  Ra- 
mon tract,  forming  with  the  west  and  south 
magnetic  lines  a  large  triangle  containing  the 
laud  In  dispute.  In  the  survey  made  by  J.  E. 
Eivet,  the  northwest  corner  of  the  Ramon 
tract  was  fixed  at  a  point  480  varas  due  east 
of  the  east  line  of  the  San  Jose,  thence  a 
little  west  of  south  until  the  east  line  of  the 
San  Jose  tract  is  readied,  thence  with  that 


<s»7or  other  cues  lea  lame  topic  and  KKT-NUHBER  In  all  Koy-Namb«red  DtgMU  and  Indezea 
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east  line  to  ite  southeast  corner,  thence  on 
the  south  line  of  the  San  Joee  tract,  1,912 
varas  to  a  stake,  thence  a  little  west  of  sonth 
to  the  extreme  south-west  comer  of  the  Ra- 
mon tract,  thence  to  southeast  comer,  thence 
to  northeast  comer  to  beginning.  The  lines 
on  the  west  of  the  Bamon  were  produced  by 
a  failure  of  the  surveyor  to  run  a  straight 
line  from  the  northeast  to  the  southeast  cor- 
ner, which  would  have  taken  a  triangle  off 
the  San  Jose  tract  In  Its  southeastern  comer. 
The  patent  from  the  state  followed  the  Bivet 
survey. 

We  adopt  the  findings  of  facts  of  the  trial 
Judge,  as  follows: 

"First.  In  the  year  1804,  four  leagues  of  land 
each  were  denounced  by  Julian,  Alejandro,  and 
Francisco  Farias,  brothers,  which  were  known, 
respectively,  as  the  San  Ramon  and  San  Jose 
and  Santa  Crnz  grants,  and  surveys  of  said 
grants  were  made  by  the  same  surveyor,  Antonio 
Sfargil  Cano  in  the  same  month  of  Uie  year 
1808,  consecutively,  beginning  with  San  Bamon, 
and  starting  from  the  west  bonndary  of  San- 
tanita,  which  had  been  previously  surveyed. 
The  grants  to  these  lands  were  made  hy  the 
same  Spanish  governor,  and  title  vested  in  the 

frantees  to  the  respective  grants  in  the  year 
808,  and  by  the  act  of  the  Legislature  of  the 
state  of  Texas  of  February  10,  1862,  the  lands 
so  granted  were  confirmed,  and  the  state  of  Tex- 
as relinquished  to  said  original  grantees,  their 
heirs  and  assigns  all  the  right  of  the  state  to 
said  lands,  as  originally  surveyed  and  granted, 
and  each  was  subsequently  patented  by  the 
state  of  Texas. 

"Second.  Plaintiffs  deraign  title  by  regular 
chain  from  and  under  the  original  grantee  to 
the  lands  claimed  by  them  respectively  in  the 
San  Jose  grant,  and  -defendants  deraign  title  by 
regular  chain  from  and  under  the  original  gran- 
tee to  the  lands  claimed  by  them  req^ectively 
in  the  San  Ramon  grant. 

"Third.  The  .surveys  of  the  San  Ramon,  8an 
Jose,  and  Santa  Oruz  grants  were  made  by  the 
same  surveyor,  in  the  same  month  of  the  year,, 
beginning  with  San  Bamon,  and  then  consecu- 
tively San  Jose  and  Santa  Cruz,  in  the  order 
named,  and  all  maps  of  the  original  grants  show 
that  said  lands  as  originally  surveyed  and  grant- 
ed were  surveyed  between  parallel  lines  in  the 
form  of  rectangles,  that  they  adjoined  in  the  or- 
der named,  and  that  no  vacancies  existed  be- 
tween them. 

"The  point  marked  'XXI'  on  the  Cocke  & 
Hord  map  in  evidence  is  the  correct  northwest 
corner  of  the  San  Ramon  grant,  as  originally 
surveyed,  and  is  on  the  east  line  of  the  San 
Jose  grant,  as  originally  surveyed.  The  south- 
east comer  of  the  San  Jose  grant  as  originally 
surveyed  is  the  point  designated  '7,'  on  said 
Cocke  &  Hord  map,  and  this  comer  is  on  the 
west  line  of  the  San  Ramon,  as  originally  sur- 
veyed. 

"Fourth.  The  point  'H'  on  the  Cocke  tc  Hord 
map,  in  evidence,  being  the  point  located  and 
identified  by  a  stone  about  6,380  varas  N.  81 
deg.  W.  from  the  stone  called  'Rosario'  marked 
'U,'  on  the  Cocke  &  Hord  map,  and  388  varas 
N.  0  deg.  E.  from  the  point  marked  'F'  on  the 
Cocke  &  Hord  map  and  a  mesquite  with  a  stone 
at  the  foot  thereof  marked  'E'  on  said  Cocke 
&  Hord  map,  just  west  of  the  San  Ramon  ranch 
and  on  the  west  side  of  a  depression  in  which 
the  old  San  Ramon  ranch  and  wells  are  situ- 
ated, has  for  more  than  30  years  been  recog- 
nized, regarded,  and  accepted  by  the  owners  of 
the  land  in  the  San  Ramon  and  San  Jose  grants 
ss  the  northwest  corner  of  the  San  Ramon, 
and  other  -well  known  and  accepted  comers  and 
boundaries  of  the  San  Ramon  grant  are  identi- 
fied on  the  Cocke  &  Hord  map  by  the  following 


letters  and  figures:  'F,'  'B,'  'S,'  'W  'M,'  'XIII/ 
'B,'  'G,'  and  'I.' 

"Fifth.  The  aforesaid  comer  designated  *H' 
on  said  Cocke  &  Hord  map  and  the  line  run- 
ning therefrom  8.  9  deg.  W,  through  the  point 
'F'  and  the  point  'E'  (stone  at  foot  of  mesqoite 
tree),  'X,'  'S,'  'W,'  and  to  the  point  'W  are 
recognized  and  well  established  and  identified 
locations,  and  such  line  so  running  has  been 
recognized,  accepted,  and  acquiesced  in  by  the 
owners  of  the  San  Jose  and  San  Ramon  grants, 
including  plaintiffs  and  defendants,  and  those 
under  whom  they  re^ectively  claim,  as  the  com- 
mon and  truei  boundary  line  between  saiJ 
grants  of  land  for  many  years  longer  than  nec- 
essary for  any  period  «rf  limitation,  to  wit,  for 
more  than  30  years. 

"Sixth.  The  old  San  Ramon  Ranch,  which  is 
located  east  of  the  point  'E'  on  said  Codce  & 
Hord  map,  and  referred  to  in  the  fourth  para- 
graph beretrf,  is  on  the  San  Bam(Hi  lands,  and 
this  ranch  site  has  existed  at  its  present  loca- 
tion sinoe  about  the  year  1804,  and  has  been 
occupied  by  successive  owners  under  the  orig- 
inal grantee  of  the  San  Ramon  ranch  for  more 
than  60  years,  claiming  it  as  a  part  of  the  San 
Bamon  grant. 

"Seventh.  For  a  longer  period  of  time  than 
necessary  to  prescribe  under  any  period  of  lim- 
itation, the  defendants,  and  those  under  whom 
they  claim,  have  been  in  possession,  use.  and  o(^ 
cupancy  of  the  lands  claimed  by  them  herein, 
and  asserting  title  thereto  as  part  of  the  San 
Ramon  grant,  and  their  respective  claims  dur- 
ing ilU  these  years  have  not  been  disturbed  by 
adverse  claims  until  the  Institution  of  this  eait, 
on  the  26th  day  of  March,  A.  D.  1910. 

"Eighth.  The  defendants,  and  those  under 
whom  they  claim,  have  for  many  years  rendered 
and  paid  taxes  on  the  lands  respectively  fteimed 
by  them,  some  of  said  defendants  paying  taxes 
for  consecutive  years  and  others  _ft>r  coasecutivs 
years  with  one  or  two  omissions.  The  rendi- 
tions so  made  gave  the  abstract  number  and  the 
name  of  the  original  grantee. 

"Ninth.  Defendant  Vela  fenced  a  part  <rf  the 
land  owned  by  him  in  the  San  Bamon  grant, 
and  being  a  part  (^  the  land  in  controversy 
herein,  in  1885,  and  compleMd  his  fenciag  and 
inclosure  of  all  the  lands  claimed  by  him  in  the 
San  Ramon  great  in  1896,  except  as  to  a  small 
portion  in  the  northeast  corner,  which  was  held 
jointly  fenced  with  cotenants  until  1905,  when 
he  changed  his  fences  so  as  to  include  same  in 
his  inclosure,  and  some  of  the  defendants  who 
own  land  in  both  the  San  Jose  and  San  Ramon 
grants  have  had  their  holdings  in  the  two 
grants  inclosed  under  fence  since  about  the  year 
1888,  and  these  fences  inoloBing  these  h<ddinga 
extend  over  the  recognized  boundary  between 
the  two  grants,  and  the  others  built  fences  in- 
closing their  lands,  within  the  tract  of  land  in 
controversy,  some  time  in  1898,  and  all  aaid 
parties  have  continuously  maintained  tfceir  fenc- 
es and  have  been  in  possession,  use,  and  occo- 
pancy  of  said  lands  since  said  respective  dates. 

"Tenth.  Some  of  the  plaintiffs  fimed  fences 
with  Uie  fences  on  this  boundary  Ime,  and  none 
of  the  plaintiffs,  or  those  under  whom  they 
claim,  raised  any  objection  to  said  fences,  or 
claimed  any  of  the  lands  within  said  fences  un- 
til the  institution  of  this  suit,  but  all  recognized, 
accepted,  and  acquiesced  in  the  line  above  de- 
scrit^  as  the  boundary  line  between  said  San 
Ramon  and  San  Jose  tracts  or  grants  of  land. 

"Eleventh.  The  defendants  Vela  and  others 
building  said  fences  so  built  said  fences  in  reli- 
ance upon  the  line  claimed  by  them  being  the 
boundary  line  between  the  San  Jose  and  San 
Ramon  grants." 

[1]  The  evidence  shows  without  contradic- 
tion that  the  boundary  line  fixed  by  the  court 
had  been  recognized  as  the  boundary  line  be- 
tween the  San  Ramon  and  Saa  Joae  tracts 
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for  many  yeara  The  whole  Une  had  been 
fenced  for  a  long  time.  In  1898,  a  fence 
extended  along  the  boundary  line  a  larger 
part  of  Its  length.  The  ranch  booaes  were 
west  of  the  meridian  line  contmded  for  by 
appellants,  and  bad  been  there  for  50  years 
or  moiew  There  is  sufficient  erldeuoe  to 
show  that  the  magnetic  boundary  Use  con- 
tended for  by  appellees  waa  recc^nlaed  and 
acquiesced  In  by  those  owning  the  San  Jose 
tract.  When  Lund  surveyed  the  grant  and 
fixed  the  Hne  between  the  San  Jose  and  San 
Bamon  grants  from  objects  he  found  on  the 
Une,  that  surrey  was  made  to  be  used  te  a 
contest  as  to  the  boundary  Une  between  the 
San  Jose  and  Santa  Cruz  grants.  The  case 
in  which  it  was  used  was  Barreia  v.  Oaeiva, 
122  S.  W.  MS,  which  was  decided  on  appeal 
by  this  Gonrt  The  s-orrey  was  made  at  the 
instance  of  app^lanta,  and  was  used  by  than 
in  the  case  cited  to  establish  the  autgnette 
lines  as  their  true  boundaries,  lite  fence 
was  on  the  boundary  line  between  the  San 
Bamon  and  San  Jose  grants,  and  Lund  said 
tliat  tlie  plalntiflh  in  that  suit,  who  own  the 
San  Jose  tract,  told  him  that  the  ftoee  was 
the  west  line  of  the  San  Banxw.  They  de- 
sired to  extend  their  land  on  the  west  aide 
of  the  grant,  and  it  was  only  after  they  had 
failed  in  that  effort  that  they  then  turned  to 
their  line  on  the  east,  and. sought  to  gain 
land  on  that  side.  The  owners  of  the  San 
Jose  tract  i^^ted  out  flte  comers  of  the 
San  Ramon  tolLund,  and  those  are  the  cor- 
ners contended  for  by  appellees.  The  sur- 
vey by  Lund  was  made  from  the  starting 
point  and  on  the  Hnes  pointed  out  by  the 
owners,  who  were  then  seeking  to  win  the 
case  involTing  the  west  line  of  the  San  Jose 
tract.  Portions  of  the  San  (Ramon  grant 
were  bought  by  different  parties  with  r^er- 
ence  to  the  fence  on  the  old  boundary  Une. 
The  evidence  was  sufficient  to  establish  the 
boundary  line  by  acquiescence,  and  appel- 
lants are  estopped  to  deny  that  the  line  Is  the 
tme  boundary.  Brackenrldge  t.  Howth,  64 
Tex.  199.  In  the  case  of  Floyd  v.  Bice,  28 
Tex.  ?41.  it  was  held: 

"This  is  not  a  suit  for  land ;  the  question  in 
the  case  is  one  of  boundary.  There  is  no  con- 
flict of  title.  Each  of  the  parties  acknowledges 
the  title  of  the  other  to  the  land  designated  in 
his  deed.  The  contest  is  waged  for  the  purpose 
of  ascertaining  and  establishing  the  common 
boundary  recognized  by  both  titles.  On  this 
question   of  the  locality  of  the  boundary,  the 


acquiescence  of  the  parties  in  or  their  recogni- 
tioa  of  a  particular  Iwe  ia  evidenfc)  which  should 
have  great  weight  in  determining  their  bound- 
ary, affording,  as  it  does,  a  strong  presumption 
that  the  Une  so  recogniaed  is  the  correct  line, 
which  presumption  is  strengthened  by  the  lapse 
of  time." 

Of  course  there  is  no  time  fixed  by  law 
that  would  raise  a  conclusive  presumption  of 
the  correctness  of  a  line,  but  each  case  must 
furnish  its  own  rule,  to  be  deduced  from 
all  the  circumstances.  All  the  circumstances 
arising  tbcou«U)  many  years  tend  to  tUxovr  ac- 
^eeoenee  in  the  line.  This  aoauiescence 
was  carried  to  the  extent  of  joining  fences 
with  those  living  on  the  San  Ramon  grant 
The  case  of  Rice  v.  Floyd  has  been  followed 
in  a  number  of  ca«es.  Medliu  v.  Wllklns, 
6&  Tex.  400;  Lagow  v.  Olover,  77  Tex.  448, 
14  S.  W.  141;  Bohny  v.  Petty,  81  Tex.  524, 
17  S.  W.  80;  Colorado  County  ▼.  Dravls 
Covuxtr,  176  a  W.  845. 

L2-4]  It  may  be  that,  where  there-  la  no 
room  to  doubt  the  true  looation  of  a  bound- 
ary, mere  acquiescence  in  another  line  would 
not  support  a  verdict  in  favor  thereof.  Bun- 
dick  V.  ]|Ioore-Oortes  Canal  Co.,  177  S.  W. 
lOBO.  In  this  case,  however,  there  has  beat 
and  is  grave  doubt  as  to  the  truQ  location 
of  the  common  boundary  line  between  the 
San  Jose  and  San  Bamon  tracts,  so  mndi 
BO  that  several  lawsuits  have  entertained  the 
question  as  to  the  true  boundaries.  Acquies- 
cence is  a  question  of  fact  for  judge  or  jury, 
as  the  case  may  be,  and  such  acquiescence 
affords  a  strong  presumption  that  the  line  ac- 
quiesced in  is  the  true  line.  Beebe  v.  Sween- 
ey, 158  S.  W.  235 ;  Koenigheim  v.  Sherwood, 
79  Tex.  508,  16  8.  W.  2a  We  think  the  facts 
were  sufficient  to  show  acquiescence  in  the 
line  claimed  by  appellees. 

[8]  No  brief  was  filed  in  this  case  by  al)- 
pellees  until  after  the  cause  was  submitted, 
and  then  only  one  brief  was  filed,  which  con- 
sisted of  53  pages  of  typewritten  matter. 
Being  in  gross  violation  of  the  rules,  it  has 
not  been  considered,  and  the  printed  briefs 
presented  some  days  later  were  not  permit- 
ted by  the  court  to  be  filed.  We  have  deem- 
ed it  necessary  to  call  attention  to  this  mat- 
ter, although  the  cause  has  been  decided 
favorably  to  appellees,  in  order  that  a  prec- 
edent may  not  be  established  that  would 
destroy  the  rules  as  to  briefs. 

The  judgment  is  affirmed. 
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MORRIS  ▼.  FT.  WORTH  LIFE.  INS.  CO. 
(No.  1845.) 

(Court  of  Civil  Appeals  of  Texas.    Tcxarkana. 

Jan.  2,  1918.     Rehearing  Denied 

Jan.  24,  1918.) 

1.  InSCBANCE  $=>138(2)  —  DiSCBIMINATION  — 

Collateral  Aobeement. 
An  agreement  of  an  insarance  company  to 
lend  money  to  one  at  a  low  rate  of  interest  if 
he  would  take  out  a  certain  amount  of  insur- 
ance, not  being  mentioned  in  the  policy,  was 
void  under  Hev.  St  1911,  art.  4954,  prohibit- 
ing discrimination  in  favor  of  individuals. 

2.  INSUBANCE  ®=3l38(2)  —  Cancellation  ot 
Policy  —  Pkomisbs  Violating  Statutes  — 
Constructive  Knowledge  of  Truth. 

A  policy  holder  cannot  ask  rescission  of 
policy,  in  that  he  was  deceived  by  a  promise  to 
lend  him  money  at  a  low  rate  of  interest  if  he 
would  take  out  a  poUcy,  which  violated  Rev. 
St  1911,  art  4954,  prohibiting  insurance  com- 
panies from  discrimination  between  individuals 
by  giving  valuable  inducements  not  mentioned 
in  the  policy,  being  charged  with  a  knowledge  of 
its  invalidity. 

Appeal  from  District  Court,  Camp  Oonn- 
ty ;  R.  M.  Smith,  Judge. 

Action  by  James  W.  Morris  against  the 
Ft  Worth  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
AflSrmed. 

M.  M.  Smith,  of  Pittsburg,  for  appellant. 
R.  M.  Rowland  and  Ro6t  Harrison,  both  of 
Ft  Worth,  for  appellee. 

HODGES,  J.  This  appeal  is  from  the  ac- 
tion of  the  court  in  sustaining  a  general  de- 
murrer to  the  plaintiff's  petition,  of  which 
the  following  is  the  substance: 

The  plaintiff  alleged  that  in  July,  1914,  he 
was  approached  by  two  agents  of  the  ap- 
pellee company  and  solicited  to  take  out 
two  policies  of  insurance  of  $5,0<X)  each — 
one  upon  his  own  life,  and  the  other  upon 
the  life  of  his  wife.  He  informed  the  agents 
that  he  ha.d  similar  policies  in  another  insur- 
ance company,  that  he  owed  a  debt  upon 
which  he  was  paying  the  highest  rate  of 
Interest  allowed  by  law,  and  he  did  not  feel 
financially  able  to  Incur  any  further  obliga- 
tions. The  agents  of  the  appellee  company 
then  and  there  represented  to  him  that  if 
he  would  cancel  the  policies  he  was  then 
carrying  In  another  life  insurance  company 
and  take  out  Insurance  in  their  company  that 
company  would  make  him  a  loan  of  $5,0(K> 
or  $6,000,  as  he  might  prefer,  upon  the  same 
security  then  held  by  the  bank,  and  would 
charge  him  Interest  at  the  rate  of  6  per  cent, 
per  annum.  It  is  alleged  that  the  agents 
were  acting  within  the  scope  of  their  au- 
thority, and  with  the  consent  of  the  appellee 
company.  Appellant  tho-eupon,  in  considera- 
tion of  the  agreement  to  carry  his  loan  then 
held  by  the  bank  at  an  interest  rate  of  6 
per  cent,  per  anniun,  canceled  bis  insurance 
policies  carried  in  the  other  company,  and 
made    application    for    insurance    in    the 


appdlee  c<»npaii3r }  and  In  due  course 
of  time  a  policy  was  issued  and  he  executed 
his  notes  aggregating  the  sum  of  S373.S4  for 
the  payment  of  the  premiums.  Those  notes 
were  made  payable  to  the  agents  repres^it- 
ing  the  appellee  company,  but  were  really 
for  the  benefit  of  the  appellee,  and  were 
taken  In  the  name  of  the  agents  merely  as 
a  matter  of  form.  The  notes  were  delivered 
to  the  company,  and  are  now  held  by  it 
He  further  alleges  that  he  made  arolication 
for  the  loan,  and  tendered  the  security 
agreed  upon,  to  which  no  objection  was 
made,  but  the  loan  was  refused  upon  the 
ground  tbfA  It  was  not  convenient  for  the 
appellee  to  make  it  at  that  time.  He  charges 
that  he  has,  been  unable  to  make  any  such 
loan  from  the  appellee;  that  the  promise  on 
the  part  of  the  agents  to  make  such  loan  was 
fraudulent  and  made  for  the  purpose  of  de- 
ceiving blm  into  canceling  the  insurance  held 
In  another  company  and  taking  out  insurance 
in  the  company  represented  by  them.  He 
asks  that  the  note  l>e  canceled;  be  tenders 
the  policy  of  insurance  into  court  and  asb.s 
that  It  be  canceled,  and  prays  for  damages 
in  the  sum  of  $1,000. 

Upon  the  refusal  of  the  appellant  to 
amend  his  petition  the  case  was  dismissed. 
All  of  the  assignments  of  error  presented  in 
this  appeal  complain  in  different  forms  of 
that  ruling  of  the  court 

[1}  The  appellee  Justifies  the  action  of 
the  court  in  sustaining  the  ge^ral  demurrer 
upon  the  ground  that  If  the  fkcts  alleged  be 
true  and  the  appellee's  agents  did  promise 
to  make  to  the  appellant  a  loan  upon  bis  real 
estate  at  a  reduced  rate  ot  interest,  such 
promise,  not  appearing  as  a  part  of  the 
written  contract  of  insurance,  was  void  be- 
cause prohibited  by  article  4954  of  the  Re- 
vised Oivil  Sututes.  That  article  is  as  fol- 
lows (itaUcs  ours): 

"No  insurance  company  doing  business  in  tliis 
state  shall  make  or  permit  any  distinction  or 
discrimination  in  favor  of  individuals  between 
insurants  [the  insured]  of  the  same  class  and  of 
equal  expectation  of  life  in  the  amount  of,  or 
payment  of,  premiums  or  rates  charged  for  poU- 
ciea  of  life  or  endowment  insurance,  or  in  the 
dividends  or  other  benefits  payable  thereon: 
nor  shall  any  such  company  or  agent  thereof 
make  any  contract  of  insurance  or  agreement 
as  to  such  contract  other  than  as  expressed  in 
the  policy  issued  thereon;  nor  shall  any  such 
company,  or  any  officer,  agent,  solicitor  or  rep- 
resentative thereof,  pay,  allow  or  ftive,  or  offer 
to  pay,  allow  or  give,  directly  or  mdirectly,  as 
an  inducement  to  insurance,  any  rebate  or  pre- 
miums payable  on  the  policy,  or  any  special  fa- 
vor or  advantage  in  the  dividends  or  other  bene- 
fits to  accrue  thereon,  or  any  paid  employment 
or  contract  for  service  of  any  kind,  or  any  valu- 
able consideration  or  inducement  whatever  not 
specified  in  the  policy  contract  of  insurance; 
or  give,  sell  or  purckoic,  or  offer  to  give,  tell 
or  purchase,  at  an  inducement  to  imurtmce,  or 
in  oonnccHon  therewith,  any  ttockg,  bonds  or 
other  aeoterities  of  any  insurance  company  or 
other  corporation,  association  or  partnership, 
or  any  dividends  or  profits  to  accrue  thfreon,  or 
anything  of  value  whatsoever  not  specified  in 
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ih9  poUoif,  or  tene  aiiy  policy  eontaininc  any 
speiaal  or  boaid  contract  or  similar  provision, 
by  the  terms  dl  which  said  policy  will  share  or 
participate  in  any  special  fund  derived  from  a 
tax  or  a  charge  against  any  portion  of  the  pre- 
mium oa  any  other  policy,"  etc. 

"The  appellant  replies  by  saying  that  the 
agreement  relied  on  does  not  come  within 
the  terms  of  the  statute,  and  for  that  rea- 
son It  Is  not  unlawful.  In  legal  effect  the 
complaint  of  the  appellant  Is  that  the  agents 
of  the  appellee  falsely  and  fraudulently  rep- 
resented to  him  that  If  be  would  take  out  a 
policy  of  Insurance  In  their  company  the 
latter  would  make  him  a  loan  by  which  he 
could  save  in  interest  |200  or  more  for  each 
year  during  which  the  loan  existed;  that 
such  promise  was  valuable  and  formed  the 
consideration  which  Induced  him  to  cancel 
his  other  Insurance  and  to  make  this  par- 
ticular contract.  According  to  his  conten- 
tion It  lies  at  the  very  base  of  the  agree- 
ment, and  upon  It  alone  rests  the  agree- 
ment to  make  'the  insurance  contract;  and 
bad  no  such  promise  of  the  loan  been  made, 
he  would  not  have  taken  out  the  policy  of 
Insurance  in  the  appellee  company. 

If  the  promise  of  the  agents  to  make  the 
loan  at  the  reduced  rate  of  Interest  Is  so 
connected  and  Interwoven  with  the  contract 
to  pay  the  Insurance  premiums  as  to  author- 
ize a  rescission  of  the  latter  upon  proof  that 
the  promise  was  fraudulently  made,  then 
such  a  promise  must  have  formed  a  material 
part  of  the  actual  consideration  for  entering 
Into  the  Insurance  contract.  Manifestly  such 
a  promise  would  be  an  "offer  to  give 
*  *  *  as  an  Inducement  to  Insurance" 
something  of  value,  and  should  have  been 
"specified  In  the  policy."  It  Is  one  of  the 
evident  purposes  of  the  statute  above  quoted 
to  prevent  discriminations  and  secret  agree- 
ments by  which  certain  policy  holders  may 
be  enabled  to  secure  special  favors  as  a 
consideration  for  their  contracts  of  insur- 
ance. In  this  instance  the  policy  of  insur- 
ance was  made  an  exhibit  to  the  appellant's 
petition,  and  there  is  no  contention  that  It 
contained  the  stipulation  here  insisted  upon 
as  a  ground  for  rescission.  Hence  It  falls 
within  the  prohibition  of  the  statute. 

[2]  That  being  true,  It  logically  follows 
that  the  appellant  cannot  insist  ttiat  he  was 
deceived  by  a  promise  which  the  agents 
could  not  legally  make.  .He  Is  charged  with 
a  knowledge  of  the  provisions  of  the  statute 
relating  to  such  transactions;  he  will  not 
be  allowed  to  plead  that  did  not  know  that 
such  limitations  up<m  the  power  to  make 
insurance  contracts  existed.  He  is  therefore 
in  no  attitnde  to  insist  that  be  was  the  vic- 
tim of  a  fraud  perpetrated  by  the  represen- 
tatives of  the  insurance  company.  He  had 
a  right  to  give  his  notes  for  ills  premiums. 
It  is  not  contended  that  the  premium  rates 
which  he  promised  to  pay  were  in  excess 
of  those  ordinarily  charged  for  that  char- 


facter  of  insorance.  Nether  to  it  cbarged 
that  they  are  different  from  the  rates  be 
had  been  previously  paying,  or  that  the 
Insurance  he  now  holds  was  less  satisfactory 
than  that  which  he  had  In  the  former  con>- 
pany.  On  the  contrary.  It  appears  that  the 
reduction  in  the  Interest  rate  on  the  loan 
promised  was  a  special  benefit  which  he 
was  not  enjoying  prior  to  the  making  of 
this  contract,  and  one  which  he  expected 
solely  In  consideration  of  transferring  bla 
Insurance  to  the  appellee  compsmy. 

We  are  therefore  of  the  opinion  that  there 
was  no  error  In  the  action  of  the  court  in 
sustaining  the  demurrer,  and  the  Judgment 
is  affirmed. 


YOUNG  V.  TEXAS  &  P.  RT.  CO.    (No.  1906.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Feb.  7,  1918.    Rehearing  Denied 

Feb.  14, 1018.) 

Raiiaoads  €=>350(33)— Death  of  Pebson  on 
Tbestle— Question  fob  Jcbt. 
In  action  for  death  of  one  struck  by  train 
on  trestle,  evidence  held  to  make  issue  of  neg- 
ligence after  discovered  peril  one  for  the  jury. 

Brror  fr<Mn  District  Cpnrt,  Marion  County ; 
I  J.  A.  Ward,  Judge. 

Action  by  Mary  Toung  against  the  Texas 
&  Pacific  Railway  Ompany.  Judgment  tor 
defendant  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

R.  A.  Sexton  and  F.  M.  Soott,  both  of 
Marshall,  T.  D.  Rowell,  of  Jefferson,  and  W. 
T.  Brothers,  of  Santa  Rosa,  N.  M.,  for  plain- 
tiff in  error.  Armistead  &  Benefieid,  of 
Jefferson,  for  defendant  in  error. 

TjEVY,  J.  The  appellant,  an  Infant,  snes 
by  next  friend  for  damages  for  the  alleged 
wrongful  death  of  her  mother.  A  ground 
tor  recovery  In  the  petition  Is  that  of  dis- 
covered peril.  The  court,  after  the  introduc- 
tion of  all  evidence,  peremptorily  Instructed 
a  verdict  for  the  defendant  The  appeal  Is 
to  review  the  ruling  of  the  court  in  giving  a 
peremptc^y   instruction. 

The  trestle  of  the  railroad  company  that 
spans  BJg  Cypress  bayou  near  JefTersoi^ 
Tex.,  Is  125  yards  long.  Mary  Young's  moth- 
er, while  crossing  the  trestle,  going  south, 
was  struck  by  the  north-bound  railway  pas- 
senger train,  which  was  running  about  two 
hours  late  and  at  the  speed  of  about  45  miles 
an  hour.  About  125  feet  on  the  south  from 
the  trestle  the  track  begins  a  gradual  curve. 
At  a  point  beginning  on  the  track  2,400  feet 
on  the  south  of  the  trestle  a  full,  clear  view, 
according  to  the  evidence,  may  be  had  of  a 
person  on  the  trestle.  There  is  evidence  that 
the  train  could  be  stopped  within  1,700  feet 
or  less  at  the  speed  it  was  going.  The  fire- 
man and  engineer  both  saw  the  woman  on 
the  trestle,  and  her  danger  from  the  ap- 
proaching train.    The  fireman  first  notified 
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tbe  engineer  of  the  woman's  being  on  the 
trestle.    The  engineer  said: 

"I  pat  on  the  air  when  I  got  tiiat  signal  [of 
tbe  firemam],  and  I  ran  about  1,700  feet  before 
I  stopped.  I  stopped  with  my  engine  over  the 
bridge  and  part  oi  the  train  on  the  bridge.  The 
engme  liad  gotten  oyer  the  bridge  to  the  dump." 

The  fireman  testified  that  the  train  ran 
1,600  or  1,700  feet  "from  the  time  I  saw  her 
until  It  stopped.  The  train  had  not  all  pass- 
ed the  bridge  when  tbe  woman  was  struck 
when  we  stopped."  'When  the  train  stopped 
the  seventh  car  rested  at  the  point  where  the 
woman  was  killed.  Whether  the  train  could 
have  been  stopped  and  tbe  death  avoided  by 
the  exercise  ol  reasonable  caie  was,  tn  the 
further  circumstances,  it  is  believed,  an  Is- 
suable fact  for  the  Jury.  The  evidence  rais- 
es an  issue  of  discovered  peiU  sufficiently, 
it  Is  concluded,  to  be  a  Jury  question.  Rail- 
way Co.  V.  Tlnon,  117  S.  "W.  «38;  RaMvay 
Co.  v.  Tarbrough,  73  S.  W.  844 ;  Knights  of 
Maccabees  v.  Johnson,  143  S.  W.  7ia 

Appellant  duly  excepted  to  11»e  ruling  of 
the  court  In  giving  tbe  peremptoi^r  inatruc- 
tlon,  fmd  the  «ecoad  giound  tn  the  motion 
for  new  trial  makes  complaint  thereof,  It  is 
ttKnwht,  t»  the  «e«st  Tbe  motion  in  tbe 
case  Is  overruled. 

Judgment  veversed,  oxd  the  cause  remand- 
ed lor  a  new  triaL 


SOCTHWBSiTiBN  GAS  ft  BUECTBIC  CX>.  v. 
COBB.     (No.  3888.) 

(Court  of  Civil  Appeals  of  Texas.    TexaAana. 

Jan.  19,  191B.     Rehearing  Denied 

Jan.  31,  19183 

1.  Re]:.easb  ^=24(1)— Dtjbess— Lack  op  Cok- 

mnERATION— AVOrOANOB. 

If  a  contract  between  a  gas  company  and  'a 
customer  avoiding  tlie  liability  of  the  gas  com- 
pany for  injuries  from  an  explosion  was  obtain- 
ed by  dnreas,  and  was  without  vonsideTStion  to 
her,  she  was  legally  entitled,  in  her  action  for 
the  injuries,  to  allege  and  prove  such  facts  in 
avoidance. 

2.  Gas  ^=20(2)— Bxplosioh— Negligence. 

In  an  action  against  a  gas  company  for  in- 
juries from  an  explosion  of  gas  after  removal 
of  the  meter,  evidence  heid  to  authorise  the  jury 
to  find  that  the  breaking  of  the  pipe  in  the  prem- 
ises resulted  from  the  company's  negligence. 
8.  Appeal  and  EIbrob  «=a248— Review— As- 
.  sionmerts— Lack  or  BxoEPTions. 

Aangnments  of  error,  no  exceptions  having 
been  reserved,  may  not  he  reviewed. 

Appeal  from  Bowie  County  Court;  J.  B. 
Lytal,  Judge. 

Suit  by  Mis.  Eflie  Cobb  against  the  Soutii- 
westem  Gas  &  Electric  Company.  From  a 
judgment  for  plaintiff,  defendant  appeais. 
Affirmed. 

Appellee  bad  apartRients  is  the  second 
story  of  a  building,  and  used  natural  g^s  for 
fuel  in  the  cook  stove.  The  appellant  com- 
pany furnished  the  natural  gas.  Appellee  de- 
sired to  give  up  the  apartments,  and  leqoest- 
ed  the  company  to  take  out  the  gas  meter 


and  cease  famishing  gas.  Two  empl<qr£8  oC 
appellant  came  and  removed  the  meter. 
About  three  or  four  hours  after  removal  of 
the  meter  a  seas  explosion  occurred  in  the 
building,  damaging  the  building  and  injuring 
appellee.  She  sues  for  damages  for  the  per- 
sonal Injuries  sustained,  alleging  negligence 
on  the  part  of  the  employes  of  appellant: 
(1)  In  tbe  manner  in  which  they  removed  the 
meter ;  and  (2)  in  breaking  tbe  pipe  to  which 
tbe  meter  was  attached  while  attempting  to 
plug  or  close  the  end  of  the  pipe,  and  in  fail- 
ing to  repair  it  after  knowing  that  it  was 
broken.  The  defendant  answered  by  demur- 
rer, general  denial,  and  spedally  pleading  a 
written  contract  between  .plaintiff  and  de- 
fendant in  avoidance  of  liability,  and  further 
pleaded  that  the  explosion  was  due  to  the 
defective  and  worn-out  condition  ot  the  pipe 
inside  the  building  and  under  tbe  exclusive 
control  ol  the  occupants  and  owner  of  the 
building.  The  plaintiff  by  supplemental  peti- 
tion pleaded  that  the  special  contmet  set  up 
by  defendant  was  signed  by  her  under  duress 
and  constraint,  and  was  without  any  consld- 
eratlon  moving  to  plaintiff.  The  tteljendant 
filed  a  general  demurrer  to  tbe  supplemental 
petition. 

There  Is  evidence  warranting  the  findings 
of  the  Jury  m  response  to  8l)ectal  Issues:  (1) 
That  the  employes  of  defendant  in  removing 
the  gas  m^er  from  the  plalnttfTs  apaiilmentB 
broke  the  gas  pipe  to  which  the  gas  meter 
was  attached,  and  tbe  breaking  of  ibe  same 
was  caused  by  negligence;  (2)  that  the  es- 
cape of  the  gas  into  the  building,  and  'he 
consequent  explosion  whlcSi  occurred  there- 
in, was  a  proximate  result  of  tbe  brealking  of 
the  pipe;  and  (3)  that  the  BmifloyCs  by  exer- 
cise of  reasonable  care  could  have  known 
that  tbe  pipe  was  broken  before  they  left 
the  building,  and  negligently  tailed  to  r«i>alr 
such  pipe,  and  to  prevent  the  escape  of  gas 
trom  such  broken  pipe  and  to  notify  any  per- 
son in  tbe  building  of  tbe  brdken  coDdIt1<m 
of  same. 

Chas.  S.  Todd  and  O.  A.  Wheeler,  both  of 
Texarkaua,  for  appellant  Mabaffey,  Keeney 
ft  Dalby,  of  Texarkaua,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1  ]  It  is  not  apparent  from  the  record  wlteth- 
er  or  not  tbe  court  sustained  the  appellant's 
demurrer  to  the  plaintiff's  supplemental  peti- 
tion. But  assuming  that  the  -court  did  over- 
rule the  demurrer,  there  was  bo  error,  it  is 
concluded,  tn  so  doli^;.  For  if  tbe  contract 
set  up  in  the  appellant's  answer  was,  as  al- 
leged In  the  supplemental  petition,  obtained 
in  point  ot  fact  by  duress  and  was  withoot 
vonsideratlon  to  plaintiff,  eAie  would  be  legal- 
ly entitled  to  allege  and  prove  such  tacts  in 
avoidance.  The  "first  as^gned  error  is  over- 
ruled. 

[2]  Tbe  peremptory  instruction  fequested 
by  appellant  was.  It  is  bettaved,  proporly  le- 
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fused  by  the  court.  The  pipe  wbldi  BapoUea 
appeUee'a  apajftmeat  with  gas  entered  the 
basement  of  tbe  building  f  roai  the  street  and 
coimected  by  an  elbow  to  a  {pipe  golitg  up- 
ward through  an  air  shaft  In  the  wail  to  Uie 
second  story,  And  then  through  a  iKde  into 
the  room,  and  there  connecting  to  a  meter. 
The  testimony  tot  nvpeHee  goes  to  show  that 
the  empleyfe  ot  appellant  Is  removing  the 
gas  meter  broke  the  pipe  rvbisHi  led  upward 
trom  the  beusement,  and  thereby  allowed  gas 
to  escape  Into  the  baUdlng,  which,  from  seine 
cavse,  became  Igalted  and  caused  the  explo- 
slen.  The  fact  at  explosion  and  the  exteat 
of  It,  KB&  that  the  gas  escai>ed  from  a  hroken 
pipe,  was  undisputed.  The  pipe  was  broken 
tbree  or  four  Inches  at>«««  the  elbow,  and  It 
was  shown  that  the  bieak  was  a  ceuiplete 
end  fresh  one.  The  pipe  was  old  and  very 
mveh  TBsted,  but  without  a  cMisld^Mble 
8ti«ln  on  it,  as  testified,  it  would  not  have 
brtAen.  The  employe  in  taking  the  meter 
out  unscrewed  the  nut  In  the  union  of  the 
pipe,  end  then  with  a  monkey-wPHich  screw- 
ed the  nut  on  the  pipe.  It  was  shown  that  a 
person  could  teH  aai  would  know  when  a 
jdpe  breaks  ?«>hlle  screwing  -a  <But  or  shut-off 
OR  It.  And  there  <is  evidence  4ieadUig  to  show 
that  the  pipe  was  broken  by  the  emptostte 
who  took  the  meter  out,  and  that  they  jDust 
at  the  time  have  known  that  they  brake  -It; 
and  sBCh  «v<idence  was  snfident  to^inthorlae 
ttke  jary  to  find  that  the  breaking  of  the  pipe 
resulted  from  negligence.  And  If  the  con- 
tz«ct  offered  In  evidence  by  appellant  should 
be  regarded  as  offered  against  the  plaintiff, 
then  tbei«  Is  nothing,  k  Is  concluded.  In  the 
terms  of  the  contract  that  would  relieve  the 
appellant  from  the  consequences  of  the  spe- 
cial negligence  averred  as  resulting  in  her 
Injury.  The  evidence  for  plaintiff,  it  Is  held, 
makes  a  jury  Question. 

It  iB  beHeved  that  the  evidence  warrants 
the  findings  of  fact  by  the  jury,  and  the  sixth 
assignment  of  error  Is  overruled. 

[3]  The  other  assignments  of  errotr  may  not 
be  reviewed,  it  is  concluded,  because  no  ex- 
ceptions were  reserved.  Railway  Co.  v.  Cody, 
92  Tex.  632,  51  S.  W.  329.  The  Acts  of  the 
Thirty-Fifth  L^islatiire,  p.  389  (Vernon's 
Ann.  Olv.  St.  Supp.  1918,  art  1974),  had  not 
taken  effect  at  the  time  of  tbe  trlat 

Judgment  affirmed. 


TEXAS  &  P.  KT.  OO.  v.  TATLOE. 

(No.  1902.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Feb.  7,   1918.     Sehearing  I>enied 

Feb.  14,  1918.) 

1.  Ratlboads   «=>222(2)— Notbawob— Rouwd- 

HOTTSE. 

A  Toimdhottse  and  its  operation  censtitnting 
a  nuisance,  it  was  no  defense  to  the  railroad  in 
action  for  damages  dierefrom  that  H  was  more 
convenient  to  constroct  and  operate  it  at  l^at 
place  than  another,  I3iat  in  conttmcting  and  (H>- 
erating  it  the  railroad  ndther  "took"  Bwr  "de- 


stroyed" plaintiff's  pnqwrty,  or  that  the  raUroad 
was  not  negligent  in  constructing  or  operat- 
ing it 

2.  Railboads   «=222(2)— Nuisance— Round- 

HOTJSK. 

■Defendant  railroad's  federal  charter,  thongh 
not  expressly  making  defendant  liable  for  "dam- 
aging" property,  but  only  for  "taking"  or  "do- 
Btroying,"  and  Const.  TJ.  S.  Amrad.  5,  prohibit- 
ing "taking"  of  private  property  for  public  use 
without  just  campeBsation,  do  n«t  relieve  defend- 
ant from  liability  for  unreasonably  dunaging 
adjoining  property  by  soot,  smoke,  etc.,  from  its 
roundhouse. 

3.  Appeal  and   Ebbob  «=a907(8)— Pbesump- 

OTONS— PlNMNSS— SmPlfOBT  BT  BVIDBNOt. 

On  appeal  by  defendant  from  judgment  tot 
real  property  damages,  where  there  was  no  state- 
ment of  facts,  but  the  court  found  that  plam- 
tiff  owned  the  property,  and  had  owned  it  for 
more  than  20  years,  and  also  fooad  that  plain- 
tiff did  not  introduce  any  deed  or  other  muni- 
ment of  title,  but  testified  orally  that  she  owned 
the  property  described,  and  the  court  stated  that 
he  based  his  finding  that  she  owned  it  upon  that 
testimony  alone,  such  'finding  will  itot  be  con- 
strued as  a  finding  of  omKnthip  on  {ikint^s 
mere  oral  testimony  that  she  "owned"  the  prop- 
erty, but  would  be  assumed  to  be  based  on  oral 
evidence  of  possession. 

Appeal  from  District  Court,  Qregg  ■Oonn- 
ty;   Daniel  WaUier,  JiMlge. 

▲otioB  by  Mrs.  Joele  Taylor  asatnat  the 
Texas  *  Padflc  Reilwasr  Company.  From 
^udgaeat  txa  plalBtlff,  ■defendMit  appeals. 
Affirmed. 

AppeOee  owned  a  dwelling  boose  and  the 
land  on  which  it  was  situated  In  «r  near 
Loagview.  Appellant  owned  land  890  feet 
from  appellee's  property,  on  which  It  con- 
structed and  afterwards  operated  "a  round- 
house aad  appurtenances  and  appliances." 
Api>ellee,  claiming  that  the  operation  of  the 
roundhouse  produced  smoke,  -dust,  soot,  tm- 
pleasant  vapors,  gases,  and  noises,  whereby 
her  property  was  Injured,  sued  appellant  for 
damages,  and  on  a  trial  to  the  court  without 
a  Jury  recovered  judgment  against  it  for 
$500.  There  Is  no  statement  of  facts  with 
the  record  sent  to  this  court,  but  the  trial 
court  made  and  'filed  findings  of  fact  Among 
other  things,  he  found  that  as  a  result  of 
smoke,  dnst,  soot,  impleasant  vapors,  gases, 
and  noises  emitted  from  the  roundhouse  ap- 
pellee's property  was  so  injured  as  to  depre- 
ciate its  value  In  the  sum  he  adjudged  to 
appellee,  and  that  the  damage  to  ai>pellee 
from  the  operation  of  the  roundhouse  "was 
not  suffered  by  her  in  common  with  the  com- 
munity in  general,  but  same  was  special 
damage  to  her." 

Young  &  Stlnchcomb,  of  Longview,  and 
Geo.  Thompson  and  R.  S.  Sbapard,  both  of 
Dallas,  for  appellant.  IB.  M.  Bramlette  and 
F.  J.  McCord,  both  of  Longview,  for  appel- 
lee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  The  validity  of  the  judgment  Is 
attacked  on  two  grounds: 

1.  Notwithstanding   the  operation  ot  the 
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ronndhonae  with  its  appurtenances  and  ap- 
pliances "produced,"  as  found  by  the  court, 
"smoke,  soot,  dust,  unpleasant  Tapors,  gases, 
and  noises,"  which  so  Injured  appellee's 
property  as  to  depreciate  its  value,  it  Is  in- 
sisted that  appellant  was  not  liable  as  de- 
termined by  the  judgment  The  contention 
is  based  upon  findings:  (1)  That  api)ellant 
was  a  federal  corporation  engaged  In  in- 
terstate commerce  as  a  common  carrier;  (2) 
that  it  was  necessary  to  the  conduct  of  its 
business  aa  such  a  carrier  to  construct  and 
operate  the  roundhouse,  etc.;  (3)  that  it  was 
more  convenient  to  it,  and  less  expensive,  to 
construct  and  operate  same  at  the  place  it 
did  construct  same  than  at  any  other  place 
obtainable  for  the  purpose;  (4)  that  the 
roundhouse,  etc.,  could  not  be  operated  with- 
out the  emission  therefrom  of  smoke,  soot, 
dust,  unpleasant  vapors,  gases,  and  noises; 
(5)  that  in  the  construction  and  operation 
thereof  appellant  neither  took  nor  destroyed 
appellee's  property,  or  any  of  it;  and  (6)  that 
appellant  was  not  guilty  of  negligence  In  ei- 
ther the  construction  or  operation  of  the 
roundhouse. 

[1, 2]  It  could  not  be,  and  we  do  not  under- 
stand that  it  is,  contended  that  the  annoy- 
ance to  occupants  of  the  premises  In  question 
caused  by  smoke,  soot,  dust,  unpleasant  va- 
pors, gases,  and  noises  which  the  court  found 
were  emitted  in  the  operation  of  the  round- 
house did  not  constitute  a  nuisance  within 
the  meaning  of  the  law.  29  Cyc.  1152,  1184; 
Daniel  v.  Railway  Co.,  96  Tex.  327,  72  S.  W. 
578.  That  being  true,  that  it  was  more  con- 
venient and  less  expensive  to  appellant  to 
construct  and  operate  the  roundhouse  at  the 
place  where  It  did  construct  and  operate 
same  than  at  some  other  place,  that  in  con- 
structing and  operating  same  as  it  did  appel- 
lant neither  "took"  nor  "destroyed"  the 
property  In  question,  and  that  appellant  was 
not  guilty  of  negligence  either  In  the  con- 
struction or  operation  of  the  roundhouse  was 
of  no  importance.  29  Cyc.  1155,  1161;  Rail- 
way Co.  V.  Hall,  78  Tex.  169,  14  S.  W.  259, 
9  L.  R.  A.  298,  22  Am.  St.  Rep.  42;  Railway 
Co.  V.  Edrlngton,  100  Tex.  496, 101  S.  W.  441, 
9  L.  R.  A.  (N.  S.)  988.  Therefore.  If  the 
contention  is  a  sound  one,  it  must  be  be- 
cause appellant,  being  a  federal  corporation 
engaged  in  interstate  commerce  as  a  common 
carrier,  was  not  liable,  as  otherwise  it  would 
have  been,  for  the  consequences  of  Its  acts 
In  the  particulars  complained  of.  And  this 
seems  to  be  the  view  appellant  takes  of  the 
matter.  It  insists  that  because  It  was  such 
a  corporation  Its  liability  was  determinable 
with  reference  alone  to  Its  charter  and  the 
federal  Constitution  and  laws.  It  then  calls 
attention  to  the  fact  that,  while  It  was  pro- 
vided In  the  acts  of  Congress  Incorporating 
It  that  It  should  secure,  "in  accordance  with 
the  laws  of  the  state  or  territory.  In  which 
they  were  situated,"  such  lands  as  it  was 
necessary  for  It  to  take  for  its  line  of  rail- 
way, said  acts  contained  no  provision  making 


it  liable  where  it  did  not  take  or  dettroy, 
but  merely  damaged,  property.  It  then  re- 
fers to  the  clause  in  the  Fifth  Amendment 
to  the  federal  Constitution  de<darlD£  that 
private  property  shall  not  "be  taken  for 
public  use  without  Just  compensation,"  and 
argues,  in  effect,  that  the  prohibition  against 
taking  such  property  without  compensating 
the  owner  licensed  it  to  damage  it  without 
compensating  him.  It  cites,  as  supporting  its 
view  of  the  law  of  the  case,  Vartlaieim  Trans- 
portation Co.  V.  City  of  Chicago,  99  U.  S. 
635,  25  L.  Ed.  SS6,  and  Richards  ▼.  Washing- 
ton Terminal  Co.,  283  U.  8.  546,  34  Sup.  Ct. 
664,  68  L.  Ed.  1088,  L.  R.  A.  1915A,  887.  mie 
first  mentioned  of  the  two  cases  was  for  dam- 
ages the  transportation  company  claimed 
against  the  city  because  of  a  temporary  ob- 
struction which  prevented  access  by  the  com- 
pany to  property  It  owned,  due  to  work  of  the 
city  In  improving  its  streets.  The  principle 
which  controlled  In  the  determination  of  the 
question  In  that  case  we  think  has  no  appli- 
cation to  this  one.  In  the  Richards  Case  It 
appeared  that  the  terminal  company,  bavin? 
been  authorized  by  acts  of  Congress  to  do 
so,  constructed  a  tunnel  and  tracks  for  use 
by  railway  trains.  A  fanning  system  install- 
ed in  the  tunnel  forced  smoke  and  gases 
emitted  from  engines  while  In  the  tunnel 
out  of  same.  The  smoke  and  gases  injured 
the  plaintiff's  dwelling  house,  which  was  sit- 
uated 114  feet  from  the  mouth  of  the  tun- 
nel. The  Supreme  Court,  reversing  the  Judg- 
ment of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  held  that  the  terminal 
company  was  liable  to  the  plaintiff  for  dam- 
ages to  his  property  caused  by  the  gases  and 
smoke  that  issued  from  the  tunnel.  In  so 
holding  the  Supreme  Court  said: 

"The  case  shows  that  Congress  has  authoris- 
ed, and  in  [legal]  effect  commanded,  defendant 
to  construct  its  tunnel  with  a  portal  located  in 
the  midst  of  an  inhabited  portion  of  the  city 
[of  Washington].  The  authority,^  no  doubt,  in- 
dndes  the  use  of  steam  locomotive  engines  in 
the  tunnel,  with  the  inevitable  concomitants  of 
foul  gases  and  smoke  emitted  from  the  engines. 
No  question  is  made  but  that  it  includes  the  in- 
stallation and  operation  of  a  fanning  system  for 
ridding  the  tunnel  of  this  source  of  discomfort 
to  those  operating  the  trains  and  traveling  upon 
them.  All  this  being  granted,  the  special  nod 
peculiar  damage  to  the  plaintiff  as  a  properpy 
owner  in  close  proximity  to  the  portal  is  the 
necessary  consequence,  unless  at  least  it  be 
feasible  to  install  ventilating  shafts  or  other 
devices  for  preventing  the  outpouring  of  gases 
and  smoke  from  the  entire  length  of  the  tunnel 
at  a  single  point  upon  the  surface,  as  at  pres- 
ent. Construing  the  acts  of  Congress  in  the 
light  of  the  Fifth  Amendment,  they  do  not 
authorize  the  imposition  of  so  direct  and  pe- 
culiar and  substantial  a  burden  upon  plaintiff's 
property  without  compensation  to  him.  If  the 
damage  is  not  preventable  by  the  employment 
at  reasonable  expense  of  devices  such  as  ba?c 
have  been  suggested,  then  plaintiffs  property  is 
'necessary  for  the  purposes  contemplated,'  and 
may  be  acquired  by  purchase  or  condemnatioB 
(32  Stat  at  L.  916,  c.  856,  {  9),  and  pendin; 
its  acquisition  defendant  is  responsible.  If  the 
damage  is  readily  preventable,  the  statute  fur- 
nishes no  excuse,  and  defendant's  responsibility 
follows  on  general  principlea." 
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It  seems  to  ns  that  the  case  from  which 
the  quotation  above  Is  made,  far  from  sup- 
porting, Instead  determines,  appellant's  view 
of  the  law  to  be  erroneous,  and  that  It  alone 
might  very  well  be  regarded  as  sufficient  au- 
thority for  overruling  appellant's  contention. 
But  as  strong,  if  not  stronger,  authority  for 
doing  that  is  found  in  Railway  Co.  ▼.  Fifth 
Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct 
719,  27  L.  Ed.  739,  and  cases  following  It. 
In  the  Baptist  Church  Case  the  railway  com- 
pany had  constructed  and  was  operating  an 
englnehouse  and  repair  shop  near  the  church. 
The  suit  was  by  the  church  for  damages 
caused  by  noise,  smoke,  cinders,  etc.,  emitted 
from  the  englnehouse  and  shops.  The  court 
affirmed  a  Judgment  in  favor  of  the  church, 
saying,  with  reference  to  the  contention 
made  that  the  railway  company  had  done 
notblng  more  than  It  was  authorized  by  act 
of  Congress  to  do: 

"It  is  BO  answer  to  the  action  of  the  plaintiff 
that  the  railroad  company  was  authorized  by 
act  of  C<»igre88  to  bring  its  track  witbia  the 
limits  of  the  city  of  Washington,  and  to  con- 
struct such  •works  as  were  necessary  and  ex- 
pedient for  the  completion  and  maintenance  of 
its  road,  and  that  the  englnehouse  and  repair 
shop  in  question  were  thus  necessary  and  ex- 
pedient; that  the  chimneys  of  the  enginehouae 
are  higher  than  required  by  the  building  regu- 
lationh  of  the  city,  and  that  as  little  smoke  and 
noise  are  caused  as  the  nature  of  the  business 
in  them  will  permit.  In  the  first  place,  the  au- 
thority of  the  company  to  construct  such  works 
as  it  might  deem  necessary  and  expedient  for 
the  completion  and  maintenance  of  its  road  did 
not  authorise  it  to  place  them  wherever  it  might 
think  proper  in  the  dty,  without  reference  to 
the  property  and  rights  of  others.  •  •  • 
Whatever  the  extent  of  the  authority  conferred, 
it  was  accompanied  with  this  implied  qualifica- 
tion, that  the  works  should  not  be  so  placed 
as  by  their  use  to  unreasonably  Interfere  with 
and  disturb  the  peaceful  and  comfortable  en- 
joyment of  others  in  their  prc^ierty.  Grants  of 
privileges  or  powers  to  corporate  bodies  like 
those  in  question  confer  no  license  to  use  them 
in  disregard  of  the  private  rights  of  others,  and 
with  immunity  for  their  invasion.  The  great 
principle  of  the  common  law,  which  is  equally 
the  teaching  of  Christian  morality,  so  to  use 
one's  property  as  not  to  injure  others,  forbids 
any  other  application  or  use  of  the  rights  and 
powers  conferred." 

[S]  2.  The  other  ground  upon  which  the 
Judgment  is  attacked  is  that  it  appeared 
from  the  court's  findings,  it  is  asserted,  that 
appellee  failed  to  show  that  she  owned  the 
property  described  In  her  petition.  The  find- 
ing of  the  court  was  that  appellee  owned  the 
property  at  the  time  of  the  trial,  had  owned 
It  "for  more  than  20  years,  enjoying  the 
fruits  and  revenues  therefrom,  claiming  same 
as  ber  own,"  and  owned  It  at  the  time  ap- 
pellant constructed  its  roundhouse,  etc.  The 
contention  is  based  on  a  further  finding  by 
the  court  that  appellee  "did  not  introduce 
any  deed  or  other  muniment  of  title,  but  tes- 
tified orally  that  she  owned. the  property  de- 
scribed in  her  petition,"  and  the  statement  of 
the  court  that  upon  that  testimony  alone  he 
based  his  finding  that  she  owned  it    We  do 


not  think  the  statement  of  the  court  should 
be  construed  to  mean  that  he  based  his  find- 
ing that  appellee  owned  the  property  on  her 
testimony  merely  that  she  "owned"  It  On 
such  testimony  alone  he  could  not  have 
fonnd  that  she  had  owned  the  property  "for 
more  than  20  years,  enjoying  the  fmlts  and 
revenues  therefivm,  claiming  same  as  her 
own."  He  must  bare  meant  that  appellee 
offered  no  written  evidence  of  title  in  herself 
to  the  property,  but  relied  entirely  upon  oral 
evidence  of  possession  thereof  to  prove  that 
she  owned  the  property.  That  she  might, 
as  against  appellant,  have  proved  ownership 
by  that  kind  of  evidence,  is  well  established 
by  the  authorities,  and  in  the  absence  of  a 
statement  of  facts  we  think  it  should  be  as- 
sumed in  support  of  the  court's  finding  that 
she  did  so  prove  It. 
The  Judgment  is  affirmed. 


GRIMM  et  al.  v.  WILLIAMS  et  nx. 
(No.  5960.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  30,  1918.    Rehearing  Denied 

Feb.  27,  1918.) 

L  Venoob  and  Pubcbasbb  9=»93  —  Coh- 
TBACTS— Compliance. 
Where  the  vendors  who  understood  that  a 
payment  for  land  should  be  in  cash,  on  finding 
that  the  purchaser  was  not  prepared  to  make 
such  payment  executed  the  deed,  consenting  that 
it  should  be  held  in  escrow  for  two  days,  when 
payment  was  to  be  made,  the  vendors  may,  in 
event  of  the  purchaser's  failure  to  make  pay- 
ment on  or  betore  the  expiration  of  the  time  lim- 
ited, rescind  the  contract. 

2.  Deeds  <&=»108— Dbliveby— Efteot. 

A  deed  takes  effect  only  from  its  delivery. 

3.  Escrows  $=5»9  —  Condition— Complianc«. 

When  a  deed  is  placed  in  escrow,  the  gran- 
tee is  entitled  to  delivery  only  upon  strict  com- 
pliance with  the  terms  of  the  agreement,  and  a 
substantial  compliance  is  not  sufiScient 

4.  Trial   ®=»349(l)—lNsraucTioNS— General 
Chaboe. 

Where  a  cause  is  submitted  on  special  is- 
sues, no  charge  should  be  given  requiring  a  gen- 
eral verdict 

5.  Tbial  «=»349(l)—lNSTBUOTiONB— Request. 

Where  the  cause  was  submitted  on  special 
issues,  the  refusal  of  requested  instructions 
which  would  not  have  aided  the  jury  in  answer- 
ing the  questions  is  not  error. 

Appeal  from  District  Court,  Guadalupe 
County;  M.  Kennon,  Judge. 

Suit  by  Otto  C.  Grimm  and  others  against 
Charley  Williams  and  wife.  From  a  Judg- 
ment for  defendants,  plaintUfs  appeal.  Af* 
firmed. 

E.  E.  Fischer  and  Greenwood  ft  Short,  all 
of  Seguln,  for  appellants.  Geo.  G.  Clifton 
and  J.  F.  Carl,  both  of  San  Antonio,  and  H. 
M.  Wurzbach  and  J.  M.  Woods,  both  of 
Seguln,  for  appellees. 

FLT,  C.  J.  This  Is  a  suit  by  appellants  to 
compel  the  specific  performance  of  a  contract 
for  the  sflle  of  a  certain  tract  of  land  out  of 
the  Green  De  Witt  league  on  the  south  bank 
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of  Qoadaliute  rlT«r  In  GuodaLupe  county, 
which  was  the  property  of  appellees.  It  was 
the-  eontentlon  of  appellants  that  the  land 
was  to  be  sold  to  them  by  aMwUees  for  a  cer- 
tain sum,  of  which  92,500  was  to  be  paid  in 
a  "reasonable  time,"  the  dieed  being  in  the 
meautlme  placed  la  escrow,  and  the  appellees 
contend  that  the  $2,500  was  to  be  a  cash  pay- 
ment as  recited  In  the  deed.  The  court  sub- 
mitted the  cause  on  the  following  sitedal 
issues,  which  were  answered  as  indicated: 

"(t)  When  the  deed  was  deposited  with  Judge 
Dibrell,  was  it  agreed  by  the  parties,  or  their 
authorized  agent,  that  the  cash  payment  recited 
in  the  deed  was  to  be  mado  m  a  reasoaable 
time?    Answer:  Not 

"(2)  When  the  deed  was  deposited  with  Judj^ 
Dibrell,  was  it  agreed  by  the  parties,  or  their 
authorized  agent,  that  the  cash  payment  was 
to  be  made  not  later  than  March  IQ,  1917?  An- 
swer: Yes." 

Upon  the  answers  of  the  jury.  Judgment 
was  rendered  In  favor  of  appellees. 

[1]  The  evidence  shows  that  there  was  a 
positive  agreement  between  the  parties  ttiat 
the  $2,500  was  to  be  paid  not  later  than 
liareh  15^  1917,  and  the  money  was  not  paid 
nor  tendered  before  or  on  that  date.  The 
evidence  showed  that  the  $2,600  was  to  be 
paid  In  cash,  and  It  was  only  when  tt  was  as- 
certained by  appellees,  on  March  13,  1917, 
tiie  day  the  deed,  was  executed,  that  appel- 
lants were  not  prepared  wtth  the  cash,  that 
it  was  agreed  that  the  cash  payment  could 
be  made  not  later  than  March  15, 1917.  The 
trade  was  made  on  a  cash  basis,  and  the 
deed  was  placed  In  escrow  only  until  March 
16th  had  expired.  The  cash  was  not  paid  or 
tendered  until  March  19,  1917.  Appellees 
had  the  right,  which  was  exercised  by  them, 
of  declaring  the  trade  at  an  end  when  the 
money  was  not  paid  as  agreed.  There  can 
be  no  question  under  the  factb  as  to  time 
not  entering  Into  the  essence  of  the  contract 
The  money  was  to  be  paid  on  or  before  a  cer- 
tain date;  it  was  not  paid,  and  the  matter 
was  at  end  it  either  party  so  desired.  He 
was  not  compelled  to  give  any  reason  for  his 
action.  The  contract  was  breached  by  a  fail- 
ure to  pay  the  money  on  March  15tb. 

[2,  S]  llie  instrument,  having  been  placed 
in  the  hands  of  a  third  person  to  be  held  im- 
tll  a  certain  date,  after  that  date,  was  abso- 
lutely at  the  disposal  of  the  vendors,  and 
they  had  the  absolute  right  at  any  time  after 
that  date  to  demand  the  return  of  the  deed. 
The  evidence  clearly  Indicated  an  escrow, 
and  the  future  delivery  was  conditioned  on 
the  payment  of  a  certain  sum  of  money.  No 
title  to  the  land  passed  to  appellants  tmtil 
that  condition  was  complied  witlv.  They  ac- 
quired no  rights  under  the  deed  until  the 
$2,600  was  paid.  "A  deed  takes  effect  only 
from  its  delivery ;  and  where  a  deed  is  plac- 
ed in  the  bands  of  a  third  person  as  an  es- 
crow, as  in  this  case,  the  grantee  was  only 
entitled  to  a  delivery  of  the  deed  upon  a 
•trict  compliance  with  tbe  tems  of  the  agree- 


ment, which  was  clearly  a  eendlttoa  pjieoed- 

ent  to  its  delivery."  Devlin  on  Beal  Estate, 
§  321,  and  footnotes. 

It  is  the  rule  that  the  performaaee  oC  tbe 
condition  of  an  escrow  must  be  abselote  and 
accurate,  and  cannot  be  dispensed  with  oa 
any  otherwise  substantial  perfMrmanoei,  Bul< 
Ing  Case  Law,  p^  635.  The  evidence  indicates 
that  the  grantors  wanted  the  cash  money  at 
once,  and  tbere  la  nothing  to  indicate  that 
a  payment  in  a  reasonable  time  would  satis^ 
tbem.  Time  was  an  essential  matter  with 
them,  and  was  of  the  essence  of  tbe  contract. 
There  is  no  evidence  tending  to  show  that 
there  was  any  agreement  that  afgteUanti 
might  pay  the  money  in  a  reaseuaUe  time. 

[4]  The  first  wecial  charge  reqaeated  hf 
api>eUants  was  a.  g eneial  dtarge  t»  find  un- 
der a  certain  state  of  facts  foe  apiiellaiit& 
When  a  cause  is  submitted  on  s^eeial  isssesk 
no  charge  should  be  given  leqniiias  a  gen- 
eral verdict.  SoHtberland  v.  Bailway,  4»  8. 
W.  193;  Bridg^^wrt  Coal  Co.  v.  Wise  Csonty 
Coal  Ca,  44k  Ttex.  Cir.  Am».  3«»,  99  S.  W. 
409;   Hengy  v.  Hengy,  161  S.  W.  112T. 

[6]  Tbe  second  and  third  instructions 
sought  by  appellants  were  profieidy  retesed. 
Tbe  only  real  issues  in  tbe  case  were  sub- 
mitted by  tbe  court,  and  the  reqaested  in- 
struction would  not  have  aided  tbe  Jncy  is 
answering  tbe  qnestions.  Tbe  Jury  were  to 
find  their  conclmdons  flrom  the  facts,  and  the 
court  would  then  apply  the  law.  The  spe- 
cial issues  sought  by  appellants  were  not 
pertinent  aor  profier,  and  were  ptopetij  re- 
fnsed.  The  evidence  did  not  raise  any  issue 
of  waiver  or  estoppel 

The  Jud£pment  is  atttimed. 


MISSOURI.  K.  ft  T.  RT.  CO.  OF  TEXAS  ▼. 
ROBERTSON.    (No.  1901.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Feb.  7,  1918.    Rehearing  Denied 

Feb.  14, 1918.) 

1.  Thial  ©=>26()(?>— Instbuctions— (Retubai. 

Refusal  of  trial  court  to  submit  affirmative- 
ly one  of  appellant's  defenses  was  not  ground 
for  reveraal,  where  such  defense  was  substan- 
tiaUy  presented  in  the  court's  general  charge. 

2.  EviDBNOB  <as»128— Complaints  of  Pain. 

In  pergonal  injury  action  against  a  railroad, 
it  was  error  to  reject  testimony  of  ^laintifTs  afr 
tending  physician  that,  daring  tbe  time  of  treat- 
ment, plaintiff  repeatedly  complained  of  severe 
pain  ia  his  neck,  shoulder,  back,  and  aide. 

3.  Apfbai.  and  Ebbob  9s>1068(3)— HASKuas 
Ebbob— Exclusion  o»  Evidbnck. 

Exclusion  of  testimony  of  plaintiCTs  attend- 
ing physician,  in  personal  injury  action,  as  to 
plaintiff's  complaints  during  treatment,  was  net 
ground  for  reversal,  where  it  was  substantially 
covered  by  other  testimony  of  the  phpidan, 
who  was  examined  fblly  as  to  plaintiirs  con- 
dition, and  detailed  evidenee  of  iajuvy  at  the 
very  place  where  evidence  of  pbuatiflTa  cob- 
plaints  would  have  tended  to  locate  pain. 

4.  Evidence  iS=>363  —  Extbacts  trou  Wobk 
on  subgebt. 

In  personal  injury  action,  it  was  proper  to 
TCiuse  to  permit  plaistiff  to  read  in  evidence  ex- 
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tracts  from  a  bo<A  written  by  an  aathority  on 
•urgery. 

Appeal  from  District  Court,  Bfarion  Cotin- 
ty;  J.  A.  Ward,  Ju^ge. 

Action  by  W.  D.  Robertaon  against  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas.  Prom  Judgrment  for  plaintiff,  both 
parties  appeal.    Affirmed. 

Chas.  C.  Huff,  of  Dallas,  and  Scliluter  & 
Singleton,  of  Jefferson,  for  appellant  S.  P. 
Jones,  of  Marshall,  for  appellee. 


HODGES,  J.  The  appellee  recovered  a 
Judgment  in  the  court  below  for  the  sum  of 
$1,800  as  damages  for  personal  injuries. 
Both  parties  have  ai^ealed.  Appellant  seeks 
a  reversal  upon  the  groimd  that  the  Judgment 
is  without  support  In  the  evidence,  and  be- 
cause of  the  court's  refusal  to  give  certain 
requested  charges.  The  appellee  complains 
of  the  rejection  of  proffered  testimony  tend- 
ing to  show4  the  character  and  extent  of  hla 
iujui-ies;  he  also  urges  the  inadequacy  of 
the  damages  recovered. 

In  a  former  appeal  this  case  was  reversed 
and  remanded,  for  reasons  not  appearing  in 
this  record.  See  M.,  K.  &  T.  Ry.  Co.  v.  Rob- 
ertson, 18d  S.  W.  284.  The  facts  there  stat- 
ed are  not  materially  different  from  those 
disclosed  by  the  record  on  this  appeal.  It 
Is  shown  that  Robertson,  at  the  time  of  his 
Injury,  was  attempting  to  drive  his  wagon 
and  team  on  one  of  the  crossings  over  the 
appellant's  tracks  in  the  city  of  Jefferson. 
There  were  three  tracks  at  that  point.  Ac- 
cording to  appellee's  evidence,  a  train  had 
come  in,  and  bad  been  separated  at  the 
crossing  in  order  to '  permit  passage.  He 
drove  onto  the  first  track,  and  was  stopped 
by  a  warning  ttom  one  of  the  trainmen,  who 
called  his  attention  to  the  fact  that  he  was 
liable  to  be  Injt^ed.  He  looked  down  the 
railroad  track  in  the  direction  of  the  engine, 
observed  that  it  was  emitting  smoke,  and, 
thinking  that  he  was  in  a  place  of  danger, 
and  that  the  best  method  of  extricating  him- 
self would  be  to  pass  on  over  the  crossing,  he 
attempted  to  drive  on.  He,  however,  at  the 
same  time  turned  to  notify  his  son,  who  was 
In  a  wagon  behind,  not  to  come  on,  and 
while  in  that  attitude  his  team  was  fright- 
ened by  the  movement  of  a  car,  which  caused 
them  to  make  a  sudden  Jerk,  throwing  him 
out,  and  causing  the  Injuries  for  which  be 
sued.  The  negl^ence  alleged  was  in  moving 
the  cars  on  the  crossing  without  ringing  the 
bell  or  giving  any  notlca  The  testimony 
was  conflicting  as  to  whether  or  not  the  bell 
had  been  rung.  Robertson  testified  that  he 
discovered  no  warning  until  he  was  on  the 
first  track  of  the  railway.  It  is  imnecessary, 
we  thlok,  to  discuss  the  facts  at  length  and 
the  law  applicable  to  the  Issues  presented 
in  the  appellant's  first  and  second  assign- 
ments of  error,  which  question  the  sufficiency 


of  the  evidoice.  That  was  done  on  the  for- 
mer appeal. 

[t]  The  special  charges  requested  were 
properly  refused.  That  referred  to  in  the 
third  assignment  of  error  complains  of  the 
refusal  of  the  court  to  submit  affirmatively 
one  of  the  appellant's  defuses.  That  de- 
fense was  substantially  presented  in  the 
court's  general  charge.  The  appellant's  as- 
signments are  overruled. 

[2,  3]  Appellee  lias  presented  cross-assign- 
ments, the  first  of  which  complains  of  the  re- 
jection of  testimony  from  Robertson's  attend- 
ing physicians  as  to  the  complaints  which 
Robertson  made  during  the  time  he  was  be- 
ing treated.  It  is  contended  that,  If  the 
witness  had  lieen  permitted  to  testify,  he 
would  have  stated  that  Robertson,  at  vari- 
ous times  when  examined,  complained  of  se- 
vere pain  in  the  back  of  his  neck,  his  left 
shoulder,  his  back,  and  left  side.  This  tes- 
timony, we  think,  was  clearly  admissible. 
Railway  Co.  v.  Barron,  78  Tex.  421,  14  S. 
W.  698;  Newman  v.  Dodson,  61  Tex.  91; 
Railway  Co.  v.  Ayres,  83  Tex.  268,  18  S.  W. 
684.  However,  we  are  of  the  opinion  that  It 
was  substantially  covered  by  other  testimony 
of  the  attending  physician.  He  was  exam- 
Uied  fully  as  to  appellee's  condition  and  de- 
tailed evidence  of  injury  at  the  very  place 
where  the  bill  of  exceptions  says  appellee 
would  have  located  pain.  It  is  not  probable 
that  the  verdict  of  the  Jury  would  have  been 
different,  had  these  complaints  been  admit- 
ted. Thfe  Jury  would  naturally  infer  pain  as 
the  result  of  those  injuries. 

[4]  Appellee  also  complains  of  the  refusal 
of  the  court  to  permit  him  to  read  in  evi- 
dence extracts  from  a  book  written  by  Dr.  J. 

B.  Murphy,  proven  to  be  an  authority  on 
surgery.  This  book  was  written  in  1912. 
We  think  the  court's  ruling  was  proper.    G., 

C.  &  S.  F.  Ry.  Co.  V.  Tanner,  108  S.  W.  729; 
Railway  Co.  v,  Jones  (Sup.)  14  S.  W.  309. 

We  cannot  say  as  a  matter  of  law  that 
the  amount  allowed  by  the  Jury  la  so  inade- 
quate as  to  require  a  reversal  of  this  case, 
and  the  Judgment  Is  therefore  affirmed. 


STONB  V.  BURNS  et  aL     (No.  5074.) 
(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  13,  1918.) 
1.  LnfiTATiON     OF     Actions     «=»100(11)  — 

Fa&UD— DlLIOSNCB    IN   DlSCOVEBINO. 

Where  in  negotiations  for  the  purchase  of 
land  the  purchaser  requested  that  the  vendors 
have  the  land  surveyed,  and  the  vendors  as- 
sured him  that  the  tract  contained  326  acres, 
that  a  former  owner  bad  recently  had  it  sur^ 
veyed,  and  that  one  of  the  vendors  had  stepped 
the  lines,  and  they  were  positive  that  it  contain- 
ed such  acreage,  the  statute  did  not  run  against 
an  action  for  fraud  until  there  was  some  cir- 
cumstance or  fact  to  arouse  the  purchaser's 
suspicion  that  there  was  a  shortage,  as  be  was 
justified  in  acting  upon  the  vendors'  represen- 
tations, and  was  not  required  to  have  a  survey 
made  in  order  to  detect  the  falsehood. 
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2.  Fraud  «=338  —  Actions  fob  Fbatjd  — 
Laches. 
Where  the  purchaser  did  not  discover  that 
there  was  a  shortage  for  over  four  years  and 
until  after  he  moved  on  the  land  and  began  to 
clear  it,  sach  delay  in  bringing  an  action  for 
the  fraud  did  not  constitute  laches. 

Appeal  from  District  Court,  Dimmit  Coan- 
ty;  J.  F.  Mullaly,  Judge. 

Action  by  W.  R.  Stone  against  O.  C.  Bums 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

B.  Q.  Neighbors,  of  San  Marcos,  and  J.  O. 
Bouse,  of  Carrizo  Springs,  for  plaintiff   in 
I       error.    L.  H.  Browne,  of  San  Antonio,  for 
defendants  in  error. 

FLY,  Q.  J.  This  is  a  suit  by  plaintiff  in 
error  against  defendants  In  error,  hereinaft- 
er styled  plaintiff  and  defendants  respective- 
ly, to  recover  $2,262  as  damages  for  a  short- 
age of  55.8  acres  in  a  tract  of  326  acres  of 
land  sold  to  plaintiff  by  defendants.  It  was 
alleged  that  the  land  was  sold  to  plaintiff 
by  the  acre  for  the  sum  of  $40  an  acre,  on 
S^tember  13,  1909;  that  the  land  is  situat- 
ed in  Dimmit  county,  and  plaintiff  lived  at  a 
distance  from  it  in  Hays  county,  and  contin- 
ued to  live  there  until  about  'February  20, 
1913,  at  which  time  he  moved  upon  the  land. 
He  further  alleged  that  he  did  not  ascertain 
the  shortage  in  the  land  until  the  month  of 
August,  1913,  when  he  began  to  clear  the 
land  to  cultivate  it;  that  it  was  densely  cov- 
ered with  brush  and  prickly  pear;  that  de- 
fendants had  represented  that  the  land  had 
been  surveyed  and  contained  326  acres  of 
land,  and  plaintiff  had  relied  upon  the  state- 
ment; that  the  representations  were  falsely 
and  fraudulently  made  with  full  knowledge 
of  the  shortage;  that  at  the  time  plaintiS 
was  negotiating  for  the  land  he  requested 
defendants  to  have  the  land  surveyed,  but 
they  assured  him  that  the  tract  contained 
326  acres,  that  Wallace,  their  vendor,  had 
recently  bad  the  land  sui^veyed,  and  that 
Burns,  one  of  the  defendants,  had  stuped 
the  lines,  and  that  they  were  positive  that 
the  tract  contained  326  acres  of  land,  and 
that  the  tract  was  one-half  a  mile  wide  and 
one  mile  long,  being  a  half  section,  the  north 
and  south  lines  running  parallel,  whoi  in 
truth  and  in  fact  the  lines  were  not  paralleL 

[1, 2]  We  are  of  the  opinion  that  the  peti- 
tion states  a  cause  of  action,  and  that  the 
demurrers  were  improperly  sustained,  and 
that  such  action  of  the  court  was  fundamen- 
tal error.  There  was  nothing  to  arouse  sus- 
picion, and  plaintiff  acted  upon  the  theory 
upon  which  business  confidence  and  commer- 
cial affairs  are  founded,  namely,  confidence 
in  the  honor  and  integrity  of  mankind.  To 
the  civilized  man  agreements  are  not  "mere 
scraps  of  paper"  to  be  trampled  upon  when 
necessity  or  desire  may  prompt,  but  the 
business  world  proceeds  upon  the  theory  that 


men  are  honest  and  tmtbfol,  and  we  are 
JustlBed  in  acting  upon  that  theory.  The 
great  Psalmist  would  not  ddiberately  brand 
all  men  vrith  dishonesty,  for  he  asserted:  "I 
said  In  my  haste,  'All  men  are  liars.'"  It 
is  only  when  there  is  some  drcnmstance  or 
f&ct  to  arouse  suspicion  that  action  Is  called 
for  and  the  running  of  the  statute  would 
start  from  that  time.  Isaacks  v.  Wright,  50 
Tex.  Civ.  App.  312,  110  S.  W.  970;  Smalley 
V.  Vogt,  166  S.  W.  1;  Swearlngen  t.  Swear- 
ingen,  193  S.  W.  442. 

If  the  allegations  of  the  petition  are  true, 
plaintiff  was  Justified  In  acting  upon  the  rep- 
resentations of  defendants  as  to  the  quanti- 
ty of  land,  and  it  was  not  incumbent  upon 
him  to  have  a  survey  of  the  land  made  In 
order  to  detect  the  falsehood  and  deceit  of 
defendants  in  error.  He  acted  as  any  ordi- 
narily prudent  man  might  have  acted,  and 
his  allegations  do  not  disclose  laches  on  his 
part  The  petition  shows  a  cause  of  action. 
-  The  judgment  is  reversed,  add  the  cause 
remanded. 


FIRST   STATE   BANK   OF  SALTIIXO   v. 

BNNIS  TITLE  CO.    (No.  1907.) 

(Court  of  Civil  Appeals  of  Texas.    ITexarkana. 

Jan.  81,  1918.) 

Chattei.  Mobtoaoes  «s9l38(2)-~PRioBrrr. 

The  renewal  of  a  chattel  mortgage,  ^  ex- 
ecuting a  new  mortgage  and  disdiarging  the 
old  mortgage  of  record  merely  continues  the 
lien,  and  the  renewed  mortgage  is  superior  to 
a  chattel  mortgage  executed  before  the  renew- 
al, but  subsequent  to  the  original  mortgage. 

Appeal  from  Franklin  County  Court;  O. 
L.  Reeves,  Judge. 

(Controversy  between  the  First  State  BanK 
of  Saltillo  and  the  Gnnls  Title  Ck>mpany. 
Judgment  for  the  latter,  and  the  bank  ap- 
peals.   Judgment  reformed. 

Wilkinson  &  Davidson,  of  Mt  Vernon,  (or 
appellant.  B.  O.  Shurtliff  and  B.  F.  Caudle, 
both  of  Mt  Vernon,  and  S.  D.  Qosw1<A,  of 
Mineral  Wells,  for  appellee. 

HODGES,  J.  This  appeal  presents  a  con- 
test for  priority  between  opposing  parties, 
each  claiming  mortgages  upon  a  fund  which 
represents  the  value  of  two  mules  killed 
by  a  railway  train.  The  railway  company 
paid  the  value  of  the  mules  Into  the  hands 
of  the  sheriff,  who  now  holds  it  subject  to 
the  result  of  this  suit  The  appellee  claims 
under  a  mortgage  dated  February  14,  1914, 
given  to  secure  a  note  executed  by  J.  C  New- 
man for  $400,  due  the  Ist  of  the  following 
October.  This  mortgage  contains  the  fid- 
lowing  stipulation: 

"These  being  the  only  mules  I  own,  and  the 
same  mules  that  Saltillo  Bank  has  a  lien  on." 

Appellants  rely  upon  a  lien  wlilch  they 
claim  is  a  continuation  of  one  acquired  by  a 
mortgage  executed  by  Newman  on  October 
24,  1918,  to  secure  a  debt  for  $425,  payable 


AzsPor  other  cases  sea  same  topic  and  Kirr-NUIIBER  In  all  Key-Nomberad  DlgMto  and  ladsxM 


Digitized  by  ^OOQl€ 


Tat) 


KATIONAL  SURETY  OO.  v.  MASTKKS 


1123 


to  the  First  State  Bank  of  Saltillo,  oq  which 
the  other  appellants  were  sureties.  This 
note  was  due  March  24, 1914.  On  March  11, 
1914,  this  note  was  renewed  by  the  giring 
of  another  for  $460,  due  the  1st  of  the  fol- 
lowing November.  On  the  latter  date  the 
debt  was  again  renewed  by  a  note  for  $468. 
Upon  the  maturity  of  the  last-mentioned  note 
the  bank  advanced  $100  additional  upon  the 
original  debt  and  took  another  renewal  note 
for  $627.  According  to  the  undisputed  evi- 
dmce  the  original  debt  of  $425,  which  New- 
man contracted  to  pay  the  bank,  was  never 
paid,  and  was  carried  forward  in  each  of  the 
renewal  notes.  It  and  the  interest  which 
thereafter  accumulated  constituted  the  entire 
consideration  of  all  those  notes,  except  the 
last  At  each  renewal  of  the  debt  to  the 
bank  a  new  mortgage  was  executed  upon  the 
same  property.  In  the  last  renewal  some  aa- 
ditlonal  property  was  also  Included.  The 
evidence  shows  that,  when  the  first  renew- 
ed mortgage  was  filed,  the  clerk  entered  up» 
on  the  record  the  following  words:  "Cancel- 
ed eth  day  of  April,  1914,"  He  testified  that 
W.  O.  Martin,  one  of  the  appellants  and  a 
beneficiary  in  the  mortgage,  brought  in  a 
new  mortgage  upon  the  same  property,  and 
the  question  arose  as  to  what  should  be  done 
with  the  old  instrument,  and  that  It  was 
finally  agreed  that  it  should  be  marked  "can- 
celed." 

The  trial  court  evidently  based  his  judg- 
ment in  favor  of  the  appellee  upon  the 
ground  that  there  was  a  break  in  the  con- 
tinuity of  the  original  mortgage  given  to  se- 
cure the  debt  to  the  bank  by  one  or  more  of 
the  renewals,  and  that  appellee's  mortgage 
took  precedence.  The  lien  is  a  mere  inci- 
dent to  the  debt,  and  unless  released  con- 
tinues till  the  debt  is  extinguished.  The  exe- 
cution of  new  evidences  of  the  debt  has  no 
effect  upon  the  lien.  Its  continuity  is  not 
broken  merely  by  the  execution  of  a  new 
instrument  perpetuating  the  same  debt  19 
Ruling  Case  Law,  p.  450,  and  authorities 
cited.  In  this  there  was  nothing  in  the  exe- 
cution of  the  renewal  notes  to  indicate  an 
extinguishment  of  the  original  debt  The 
evidence  is  undisputed  that  this  debt  bad 
never  been  extinguished.  The  debtors  and 
the  creditor  remained  the  same,  and  the  orig- 
inal consideration  continued  throughout  as 
the  larger  portion  of  that  which  entered  Into 
all  of  the  notes.  Had  no  new  mortgages  been 
taken  when  the  several  renewals  of  the  debt 
occurred,  there  would  now  be  no  reason  for 
questioning  the  continuity  of  the  original 
lien.  But  the  execution  of  a  renewal  mort- 
gage for  the  same  ^ebt  has  no  more  effect 
upon  the  continuity  of  the  lien  than  does 
the  execution  of  renewal  notes  have  upon  the 
continuity  of  the  debt  If  the  parties  intend- 
ed to  perpetuate  the  lien,  the  fact  that  they 
embodied  evidence  of  that  lien  in  a  new  in- 


strument and  surrendered  the  old  one  was 
not  sufficient  to  defeat  that  purpose.  See  the 
cases  above  referred  to;  also  Adams-Burke- 
Simmons  Co.  v.  Johnson,  51  Tex.  Civ.  App. 
683,  113  S.  W.  176;  Ploeger  v.  Johnson,  26 
S.  W.  432;  Ross  v.  Strahom,  18  Tex.  Ov. 
App.  698,  46  S.  W.  398.  The  testimony  in 
this  case  shows  conclusively  that  it  was  the 
purpose  of  the  parties  In  the  several  trans- 
mutations to  continue  the  first  lien.  The 
cancellation  entered  by  the  clerk  upon  the 
record  was  merely  a  formal  method  of  an- 
nulling an  old  instrument  after  the  lien  had 
been  carried  forward  into  the  new  Instru- 
ment That  entry  was  made  under  circum- 
stances which  show  no  intent  to  extinguish 
one  mortgage  and  take  a  new  one. 

We  are  therefore  of  the  opinion  that  the 
court  erred  in  holding  that  the  appellee's 
mortgage  was  entitled  to  priority,  and  the 
Judgment  will  be  reformed  accordingly. 


NATIONAL  SURETY  CO.  v.  MASTERS. 
<No.  6868.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio, 
Feb.  6,  19ia) 

1.  Shkbiits  and  Constables  <3=>168(1)— Ac- 
tion Against  Sumtt— False  Abbest— Pe- 
tition—SurraoiENOY. 

In  an  action  against  the  surety  on  a  con- 
stable's bond  by  one  falsely  imprisoned  by  the 
constable,  the  petition,  which  alleged  that  the 
constable  as  such  arrested  plaintiff  for  disturb- 
ance of  the  peace  committed  in  the  presence  of 
the  constable,  and  also  alleged  that  the  lat- 
ter took  plaintiff  in  custody  on  the  plea  that 
he  was  guilty  of  such  offense,  as  against  gen- 
eral demurrer  sufficiently  abowed  that  the  con- 
stable was  acting  in  his  official  capacity. 

2.  Sheriffs  and  Conbtableb  «=s>168(1) — Ac- 
tion Against  Substt  roB  False  Abbest— 
Petition— SuFFiciENCT. 

The  petition,  which  disclosed  that  the  ar- 
rest was  made  at  a  dance  for  disturbance  of 
the  peace  or  disorderly  conduct  in  a  _  public 
place,  deemed  by  the  constable  to  constitute  a 
misdemeanor  authorizing  plaintiff's  arrest  with- 
out warrant,  sufficiently  charged  as  against  gen- 
eral demurrer  that  the  constable  arrested  plain- 
tiff for  what  he  construed  to  bo  an  offense  clas- 
sified as  a  breach  of  the  peace. 

3.  Apfeax  and  Bbbob  «s>1040(10)  —  Habm- 

LE88  SBBOB— PL£ADIN0  RUUNO  ON  EXCEP- 
TIONS. 

Overruling  exceptions  directed  at  conclu- 
sions in  the  petition  was  not  prejudicial,  where 
after  eliminating  the  conclusions  a  causs  of  ac- 
tion was  stated,  especially  where  the  trial  was 
without  a  jury. 

4.  Shebiffb  and  Constables  9=>169— False 
Impbisonment  —  Abbest  fob  Bbeach  of 
Peace— Sufficiency  of  Avoidance. 

In  an  action  against  a  constable's  surety  for 
a  false  imprisonment,  evidence  hdi  to  sup- 
port a  finding  that  the  constable  arrested  plain- 
tiff on  account  of  conduct  which  he  construed 
to  constitute  a  breach  of  the  peace,  though  he 
gave  plaintiff  opportunity  to  escape  arrest  by 
leaving  the  dance  at  which  the  arrest  was  made. 

Ai^>eal  from  District  Coart,  Bexar  Coun- 
ty; J.  T.  Sluder.  Judge. 

Suit  by  J.  L.  Masters  against  Hv  G.  Boek 
and  the  National  Surety  Company.     From 
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Judgment  for  plaintiff,  the  Surety  Company 
appeals.    Judgment  affirmed. 

Nelson  Lytle,  of  San  Antonio,  for  appel- 
lant. Chambers  &  Watson,  of  San  Antonio, 
for  appellee. 

MOURSUND,  J.  Ai^ellee  sued  B.  0. 
Boek,  who  was  constable  of  precinct  No.  7, 
Bexar  county,  and  National  Surety  Company, 
as  surety  on  Boek's  official  bond,  for  dam- 
ages for  false  imprisonment,  alleged  to  have 
been  effected  by  plaintiff  having  been  unlaw- 
fully arrested  by  Boek  without  a  warrant 
It  was  alleged  that  the  arrest  took  place  at 
a  dance,  and  that  Boek  handcuffed  plaintiff 
to  a  buggy  at  the  dance  from  about  930  p. 
m.  until  1:30  a.  m.,  and  then  took  him  a 
distance  of  about  nine  miles  to  or  near  El- 
mendorf  and  fastened  a  chain  around  a  tree 
and  handcuffed  plaintiff  to  the  chain  and 
kept  him  in  such  position  and  condition  un- 
til about  10  o'clock  a.  m.  These  allegations 
were  accompanied  by  averments  showing  that 
plaintiff  was  subjected  to  humiliation,  shame, 
public  disgrace,  physical  discomfort  and  In- 
juries. National  Surety  Company  answered 
by  general  demurrer,  special  exceptions  and 
general  denial.  The  trial  resulted  in  a  Judg- 
ment against  both  defendants  for  |1,000  ac- 
tual damages,  and  against  Boek  for  |1,000 
exemplary  damages.  Only  the  surety  com- 
pany appealed. 

[1]  Appellant  contends  that  the  petition, 
in  80  far  as  it  relates  to  it,  is  subject  to  a 
general  demurrer,  the  theory  being  that  in 
order  to  hold  the  surety  liable  it  is  necessary 
to  allege  either  that  the  arrest  was  made  un- 
der a  warrant  or  that  it  was  made  for  a 
breach  of  the  peace  actually  committed  in 
the  presence  or  view  of  the  constable;  oth- 
erwise he  would  not  be  shown  to  have  been 
acting  in  an  official  capacity.  If  this  con- 
tention be  correct,  a  person  could  never  re- 
cover against  the  sureties  for  his  wrongful 
arrest  nnless  there  was  an  offense  actually 
committed  by  some  one  else,  and  the  officer 
arrested  plaintiff  thinking  he  was  the  guilty 
person.  The  petition  does  'not  spedflcally 
allege  that  plaintiff  was  guilty  of  certain  con- 
duct construed  by  Boek  to  constitute  a  dis- 
turbance of  the  peace,  but,  as  It  alleged  that 
Boek,  as  constable,  arrested  plaintiff  for  dis- 
turbance of  the  peace,  charged  to  have  been 
committed  in  the  presence,  hearing,  and  view 
of  said  officer,  and  also  alleged  that  the  of- 
ficer took  plaintiff  In  custody  upon  the  plea 
that  plaintiff  was  guilty  of  such  offense,  we 
think,  indulging  every  reasonable  intend- 
ment, it  was  sufficiently  alleged  as  against 
a  general  demurrer  that  the  officer  deter- 
mined that  plaintiff  had  been  guilty  of  an 
offense  in  his  presence  and  hearing  authoriz- 
ing his  arrest  without  a  warrant  In  the 
case  of  Kiter  v.  Neatherly,  157  S.  W.  430, 
Chief  Justice  Conner  said: 

"In  order  to  constitute  the  act  of  Bozeman 
an  official  one  it  was  not  necessary  that  an 
offense  in  fact  had  been  committed  either  by 


appellee  or  any  of  his  friends.  It  was  only 
necessary  that  Boseman  from  the  facts  and  cir- 
cumstances observed  by  him  at  the  time  bad 
so  determined.  The  question  has  been  so  care- 
fully and  clearly  discussed  in  the  opinion  of 
Judge  Brown  in  King  v.  Brown,  100  Tex.  100, 
94  S.  W.  329  HO  L.  R.  A.  (N.  S.)  498.  123 
Am.  St  Rep.  S31],  that  we  need  to  add  bat 
little  in  answer  to  the  contentions  stated.  If 
Bozeman  was  marshal,  as  he  was  alleged  to  be, 
and  if  at  the  time  he  assumed  to  act  in  his 
official  capacity,  as  is  undoubtedly  alleged,  then, 
according  to  the  authority  cited,  it  devolved  up- 
on him  to  determine  from  the  facts  presented 
whether  the  offmse  of  disturbin|;  the  peace  liad 
been  committed,  and  also  to  decide  whether  ap- 
pellee was  guilty  of  the  offense.  In  making 
this  decision  Bozeman  acted  in  his  official  ca- 
pacity, and  the  arrest  of  appellee  was  an  offi- 
cial act,  as  was  also  the  assault  committed  while 
be  was  so  officially  acting,  the  assault  being 
merely  an  abuse  of  the  official  authority,  for 
which  appellants  as  his  sureties,  are  undoubt- 
edly liable." 

The  language  is  applicable  to  the  petition 
and  facts  in  this  case. 

Appellant  criticizes  that  portion  of  the 
opinion  in  the  case  of  King  v.  Brown  relied 
on  in  the  Riter  v.  Neatherly  Case,  and  con- 
tends that  the  reasoning  therein  was  repudi- 
ated in  the  case  of  Brown  v.  Wallis,  100  Tex. 
548,  101  S.  W.  1070,  12  L.  B.  A.  (N.  S.)  1019. 
We  have  examined  the  opinion  in  tbe  latter 
case,  and  conclude  that  there  was  no  Inten- 
tion to  recede  from  what  was  said  in  the 
King  V.  Brown  Case.  In  the  Brown  v.  Wal- 
lis Case  the  court  was  called  upon  to  pass 
upon  certain  facts  which  failed  to  disclose 
that  the  officers  were  near  the  parties  who 
fired  the  pistols  at  the  time  the  same  were 
fired.  The  officers  entered  upon  the  scene 
one  mile  from  the  place  where  tbe  offense 
was  committed,  and  there  was  no  evidence 
from  which  a  purpose  on  their  part  to  ar- 
rest for  an  offense  committed  in  their  pres- 
ence or  view  could  be  deduced.  The  Court  of 
Civil  Appeals  first  asked.  In  effect,  whether 
there  was  evidence  tending  to  prove  that 
Cozart  and  Allen  were  acting  In  an  offldal  | 
capacity.    They  then  said: 

"That  Is,  did  it  tend  to  prove    •    •    •    that        I 
he  or  some  other  person  had  committed  a  felony, 
or  an  offense  against  the  public  peace  in  their 
presence?" 

The  Supreme  Court  first  disposed  of  the 
second  question,  the  fact  question,  and  then 
answered  tbe  first  question,  which  called  for 
a  conclusion  of  law.  Then,  probably  in  an- 
swer to  the  contention  in  the  brief  that  it 
becomes  the  duty  of  tbe  peace  officer  to  de- 
cide and  determine  whether  a  breach  of  the 
peace  has  been  committed  within  his  view, 
and  that  an  arrest  by  him  in  pursuance  of 
such  determination  is  an  official  act  the 
court  in  explanation  of  its  holding  said: 

"They  had  no  warrant,  and  there  is  no  proof 
of  any  purpose  on  their  lyirt  to  enforce  the  law 
against  offenders  who  had  violated  it  within 
their  view  or  presence." 

It  cannot  be  contended  that  it  was  held 
that,  if  Cozart  and  Allen  had  been  dose  to 
the  shooting,  and  had  decided  that  it  was 
in  their  presence,  when  under  the  law  it  was 
not,  their  acts  would  not  have  been  official. 
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No  authorities  wen  dlscnssed,  and  there  ap- 
pears to  US  no  basis  for  contending  that  the 
court  repudiated  what  It  had  said  In  the 
former  case.  In  the  case  of  King  v.  Brown 
the  court  dted  Clancy  v.  Kenworthy,  74 
Iowa,  740,  85  N.  W.  427,  7  Am.  St.  Rep.  508; 
Seltner  t.  Ransom,  82  Minn.  404,  85  N.  W. 
158;  Hall  V.  Tlerney,  89  Minn.  407,  95  N.  W. 
219.  These  cases  support  the  holding  made 
by  us  In  this  case,  and  in  addition  we  dte: 
HolIIman  v.  Carroll,  27  Tex.  27,  84  Am.  Dec. 
606;  Lnck  v.  Zapp,  1  Tex.  Civ.  App.  528, 
21  S.  W.  418;  Stephenson  v.  Sinclair,  14 
Tex.  Civ.  App.  133,  36  S.  W.  137 ;  Lasater  v. 
Whites,  67  S.  W.  518;  Gomez  v.  Scanlan, 
165  Cal.  528,  102  Pac.  12;  Drolesbaugh  v. 
HIU.  64  Ohio,  257,  60  N.  E.  202;  Lee  v. 
Charmley,  20  N.  D.  570,  129  N.  W.  448,  33 
L.  R.  A.  (N.  S.)  275. 

[2]  Appellant  also  contends  that  the  peti- 
tion Is  defective  because  it  charges  that 
plaintiff  was  arrested  upon  the  plea  that  he 
was  guilty  of  a  misdemeanor,  to  wit,  "dis- 
turbing the  peace,  or  disorderly  condnct, 
charged  to  have  been  committed  in  the  pres- 
ence, hearing  and  view  of  said  officer."  The 
petition  discloses  that  the  arrest  was  made 
at  a  dance,  and  that  It  was  for  disturbance 
of  the  peace  or  disorderly  conduct  In  a  pub- 
lic place,  deemed  by  the  officer  to  constitute 
a  misdemeanor  authorizing  the  arrest  of 
plalntlflT  without  a  warrant  This  sufficient- 
ly charges  as  against  a  general  demurrer 
that  the  officer  arrested  plaintiff  for  what 
he  construed  to  be  an  offense  classified  as  a 
breach  of  the  peace.  All  assignments  com- 
plaining of  the  failure  to  sustain  the  general 
demurrer  are  overruled. 

[3]  By  a  number  of  assignments  complaint 
is  made  of  the  overruling  of  special  excep- 
tions to  the  petition  directed  at  conclusions 
of  the  pleader  that  Boek  was  acting  in  his 
official  capacity.  If  the  petition  be  taken  and 
every  statement  objected  to  be  eliminated, 
it  will  still  state  a  cause  of  action,  and  we 
fall  to  see  how  appellant  could  have  suffer- 
ed any  injury  by  the  rulings  of  the  court, 
conceding  their  incorrectness.  Anitellant  con- 
tends that  the  retention  of  the  conclusions  in 
the  pleading  confused  the  Issues,  but  this 
contention  must  be  held  to  be  without  merit, 
especially  as  the  trial  was  without  a  Jury. 
The  assignments  are  overruled. 

[41  It  is  also  contended  that  the  Judgment 
is  contrary  to  the  undisputed  evidence.  Here 
again  it  Is  contended  that,  if  no  breach  of 
the  pea^e  was  committed,  but  the  officer  con- 
strued plaintiff's  acts  as  such  a  breach,  his 
act  in  arresting  plaintiff  was  not  an  official 
act.  What  we  have  said  In  discussing  the 
petition  disposes  of  such  contention  adverse- 
ly to  appellant.  It  is  further  contended  that 
tbe  evidence  shows  the  arrest  to  have  been 
made  because  of  personal  resentment  felt  by 
Boek  towards  plaintiff  by  reason  of  a  re- 
mark made  or  believed  to  have  been  made 


by  plaintiff,  and  because  plaintiff  did  not 
leave  the  dance  within  20  minutes,  as  direct- 
ed by  Boek.  The  evidence  amply  supports 
a  finding  that  Boek  arrested  plaintiff  on  ac- 
count of  conduct  which  he  construed  to  con- 
stitute a  breach  of  the  peace.  It  is  true  that 
he  gave  plaintiff  an  opportunity  to  escape 
arrest  by  leaving,  but  when  plaintiff  failed 
to  avail  himself  thereof,  he  arrested  plain- 
tiff, subjected  him  to  the  treatment  pleaded 
by  plaintiff,  and  made  a  complaint  against 
him  charging  him  with  disturbance  of  the 
peace,  of  which  charge  plaintiff  was  acquit- 
ted. 
The  Judgment  Is  affirmed. 


STRICKLAND  v.  DOBBS.     (No.  1886.) 
(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Jan.  24,  1918.) 
Chattbt,  Mortoaoxs  «3>30  —  Household 

FuBNiTUBE— Wife's  Sionatubb. 
The  Loon  Brokers'  Law  (Acts  34th  Leg.  c. 
28,  S  11  [Vernon's  Ann.  Civ.  St  Supp.  1918, 
art.  6171JJ),  rendering  void  mortgaees  on  house- 
hold furniture  to  secure  loans  unless  tbe  wife 
joins  therein,  is  inapplicable  to  a  mortgage  se- 
curing tbe  furniture's  purchase  price. 

Appeal  from  Harrison  County  Court ;  J.  H. 
Strength,  Judge. 

Action  by  Phillip  Strickland  against  N.  J. 
Dobbs.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Appellee,  a  dealer  in  household  furniture, 
sold  appellant,  a  married  man,  certain  furnl- 
tnre  tor  $16,  to  be  paid  In  aemimonthly  in- 
stallments of  $2  each.  To  secure  tbe  pay- ' 
ment  of  the  $16  appellant  executed  a  mort- 
gage on  the  furniture,  in  which  be  agreed 
that  if  he  defaulted  In  his  undertaking,  ap- 
pellee might,  without  legal  process  of  any 
kind  authorizing  it,  enter  upon  his  premises 
and  take  and  carry  the  furniture  away.  Aft- 
erwtards  am>ellee  loaned  appellant  $6,  which 
the  latter  agreed  (the  former  testified)  to  re- 
pay before  he  paid  all  the  installments  on 
tbe  furniture.  Appellant  having  defaulted 
in  the  payment  of  the  final  Installment  on 
the  furniture,  and  In  the  repayment  of  the 
$6  borrowed,  appellee  had  one  Thompson, 
who  worked  for  him,  to  take  the  mortgaged 
property  from  appellant's  premises.  This 
suit  was  then  brought  by  appellant  for  dam- 
ages, alleged  to  amount  to  $516,  on  the 
theory  that  the  mortgage  was  void,  and 
therefore  that  the  taking  of  the  furniture  by 
Thompson  was  unlawful.  It  did  not  appear 
from  the  testimony  that  Thompson  used 
force  in  taking  the  property.  Appellant  tes- 
tified that  he  protested  against  Thompson's 
act,  but  he  was  contradicted  by  Thompson 
and  one  Drommer,  who  testified  that  he  did 
not  object  to  the  taking.  -Appellant  further 
testified  that  before  Thompson  took  the  fur- 
niture he  tendered  him  the  sum  due  appellee 
thereon.  He  was  contradicted  in  this  par- 
ticular by  Drommer.    The  jury  having  found 
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In  appellee's  favor,  Judgment  was  rendered 
that  appellant  take  nothing  by  bis  suit. 

Bibb  ft  Bibb,  of  Marsball,  for  appellant 
Brown  &  Hall,  of  Marshall,  for  appellee. 

WIMJSON,  C.  J.  (after  stating  the  facts 
as  above).  The  contention  that  the  mortgage 
to' secure  the  payment  of  the  purchase  price 
of  the  furniture  was  void  because  it  was 
not  signed  and  acknowledged  by  appellant's 
wife  is  predicated  upon  section  11  of  Act 
March  1,  1915  (General  Laws,  p.  48  [Vernon's 
Ann.  Cav.  St  Supp.  1918,  art.  6171J]),  known 
as  the  "Loan  Brokers'  Law."  If  that  act  ap- 
plies to  mortgages  to  persons  not  engaged, 
and  appellee  was  not,  in  the  business  of  lend- 
ing money  on  interest.  It  nevertheless  did  not 
apply  to  the  mortgage  in  question.  The  stat- 
ute was  intended  to  apply  only  to  a  case 
where  the  husband,  owning  household  or 
kitchen  furniture,  undertakes  to  mortgage  it 
to  secure  the  repayment  of  money  loaned  to 
him.  In  that  kind  of  a  case  a  mortgage  by 
the  husband  is,  by  the  terms  of  the  act,  void 
unless  signed  and  acknowledged  by  the  wife. 
The  mortgage  to  appellee  was  not  to  secure 
a  loan.  It  was  to  secure  the  payment  of  the 
purchase  money  of  the  identical  property  it 
covered. 

The  Judgment  is  affirmed. 


BUTLER  V.  FECHNER  et  aL    (No.  5969.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
I^b.  13,  1918.) 

1.  EXECTTTORS    AND    ADUINIBTBATOBS    4e»234, 

236— Afprovai.  AMD  Allowance  or  Claim 

— Nkcessitt. 
One  having  a  claim  against  a  decedent's  es- 
tate was  charged  with  knowledge  that  the  ad- 
ministratrix had  no  authority  to  pay  tfae  account 
onless  it  was  allowed  by  her  and  approved  by 
the  court  and  paid  in  due  course  of  administra- 
tioD. 

2.  EXECUTOBS   AND   AdMINISTBATOBS   «=>234t— 

Allowance  or  Claihs— Duties  of  Claim- 
ant. 
Where  an  administratrix  did  not  promise 
plaintiffs  that  she  would  allow  their  account 
against  the  estate  nor  lead  them  to  believe  that 
it  bad  been  allowed  and  the  account  was  acces- 
sible to  them,  they  were  charged  with  knowl- 
edge that  it  had  not  been  allowed,  and  it  was 
incumbent  on  them  to  aee  that  it  was  allowed 
as  tfae  law  required. 
8.  EXECUTOBS  and  ADMINISTBATOBS  $=>437(7) 

—  Actions  —  Limitations  —  Allowance  ob 

Rejection  of  Claims. 
Rev.  St  1911,  art.  3443,  provides  that 
when  a  claim  against  a  decedent's  estate  is  pre- 
sented the  executor  or  administrator  shall  in- 
dorse thereon,  or  annex  thereto,  a  memorandum 
of  his  allowance  or  rejection  thereof.  Article 
3444  provides  that  a  failure  to  make  the  indorse- 
ment or  attach  the  memorandum  is  equivalent 
to  a  rejection  of  the  claim  and  shall  authorize 
the  claimant  to  sue  ae  if  the  claim  had  been 
rejected.  Article  3449  provides  that  when  a 
daim  is  rejected  the  owner  may  sue  within  nine- 
ty days  and  not  thereafter.  Held  that,  while 
an  administratrix  was  doubtless  entitled  to  a 
reasonable  time  in  which  to  investigate  a  claim 


before  allowing  or  rejecting  it  and  while  the 
claimant  might  give  her  a  reasonable  time  for 
such  investigation,  where  she  neither  allowed 
nor  rejected  the  claim,  they  were  not  justified 
in  waiting  over  a  year  before  taking  any  acdon. 

4.  Executobs  and  Administbatobs  «s»431(2) 
—Actions— Conditions  Pbecedekt— Rejec- 
tion or  Claim.    - 
If  the  failure  of  an  administratrix  to  either 
allow  or  reject  a  claim  presented  to  her,  coupled 
with  her  promise  that  it  would  be  paid,  amount- 
ed to  an  allowance  of  the  claim,  the  claimants 
bad  no  cause  of  action  on  the  claim;   there  be- 
ing no  rejection  as  a  basis  for  the  suit. 

6.  Limitation  of  Actions  «=>143(5)  —  New 
Pbomisb— Pbomibe  bt  Administbatbiz. 
A  promise  by  an  administratrix  to  pay  a 
claim  which  bad  not  then  been  presented  to  her 
for  allowance  or  rejection  and  which  was  not 
so  presented  until  limitations  bad  run  did  not 
halt  the  running  of  limitations,  as  the  claim- 
ants were  charred  with  knowledge  that  she  conld 
not  pay  the  claim  as  promised  until  it  was  al- 
lowed and  approved,  especially  as  Rev.  St.  1911, 
art.  S705,  requires  a  promise  to  pay,  after  an 
account  is  due,  to  Be  in  writing  in  order  to  pre- 
vent the  rnnnmg  of  limitations. 

6.  Attobney  and  (jLient  «=»77— Scope  of 
AnrEOBiTT— Pbomise  to  Pay  Claim. 
An  attorney  for  an  administratrix  could 
not  and  did  not  bind  her  by  his  statement  to  a 
claimant  that  he  thought  she  would  pay  it  When 
she  got  the  money,  and  she  was  not  tiiereby 
estopped  from  pleading  limitations  against  the 
daim. 

Appeal  from  District  Court  Karnes  Coun- 
ty;  F.  a.  Chambllss,  Judge. 

Action  by  R.  H.  Fechner  and  another 
against  Mrs.  Pearl  Elder,  administratrix  of 
W.  B.  Elder,  deceased,  in  which  P.  B.  Butler, 
temporary  administrator,  was  substituted  as 
defendant  on  the  death  of  the  original  de- 
fendant From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed  and  rendered. 

L.  H.  Browne,  of  San  Antonio,  for  appel- 
lant. Lewright  &  Douglas,  of  San  Antonio, 
for  appellees. 

FLT,  C.  J.  R.  H.  Fechner  and  C.  W.  R 
Zeppa  filed  suit  against  Mrs.  Pearl  Elder. 
surviving  wife  of  W.  B.  Elder,  deceased,  and 
administratrix  of  his  estate,  for  the  siun  of 
11,008.38,  which  It  was  alleged  became  dne 
and  payable  on  July  15,  1910.  In  an  amend- 
ed petition  the  death  of  Mrs.  Elder  was 
shown,  and  P.  B.  Butler,  temporary  adminis- 
trator of  the  estate  of  W.  B.  Elder,  was 
made  the  defendant  It  was  alleged  that 
W.  B.  Elder  died  on  December  15,  1910,  in- 
testate, leaving  an  estate  of  the  probable 
value  of  $10,000,  being  the  community  prop- 
erty of  himself  and  Pearl  Elder,  ^Is  wife; 
that  besides  his  wife,  an  only  child  surviv- 
ed him;  that  on  or  about  March  10,  1911. 
Pearl  Elder  qualified  as  administratrix  of 
the  estate;  that  at  his  death  W.  B.  Elder 
was  indebted  to  a  certain  firm,  of  which 
Fechner  was  a  member,  in  the  sum  of  |1.- 
008.38;  that  appellees  afterwards  bought  the 
whole  claim;  that  on  or  about  June  1,  1911. 
the  account  was  presented  to  the  adminis- 
tratrix for  approval;    that  she  did  not  ap- 
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prore  the  account  In  writing,  but  stated  tbat 
It  would  be  paid,  and  requested  appellees  to 
deliver  it  to  her  attorneys,  which  was  done; 
that  the  attorneys  filed  the  claim  In  the  pro- 
bate court,  but  It  was  not  marked  either  ap- 
proved or  rejected;  that  afterwards  the  ad- 
ministratrix and  her  attorneys  from  time  to 
time  stated  to  appellees  tbat  the  account 
would  be  paid,  but  that  there  was  no  money 
on  hand  with  which  to  pas  the  account 
Fraud  was  also  alleged  on  the  part  of  the 
administratrix  in  making  the  statements  she 
did  in  order  that  the -claim  might  become 
barred  by  limitation.  Appellees  also  pleaded 
estoppel  against  the  estate  to  plead  limita- 
tions. It  was  also  pleaded  tbat  the  claim 
was  rejected  on  March  1,  1913,  and  suit  was 
filed  on  Mardi  10,  1913.  The  administrator 
pleaded  general  and  special  exceptions,  gen- 
eral denial,  and  limitation  of  two  years. 
The  cause  was  tried,  without  a  Jury,  and 
Judgment  rendered  In  favor  of  appellees  In 
the  sum  of  $1,006.38,  with  6  per  cent,  inter- 
est from  January  1,  1911. 

It  was  pleaded  and  proved  that  the  claim 
was  presented  to  the  administratrix  on  or 
about  June  1,  1911,  but  It  was  neither  ap- 
proved nor  rejected  by  her  in  writing,  al- 
though she  stated  that  it  would  be  paid. 
She  did  not  reject  the  account  in  writing  un- 
til March  1,  1913,  and  suit  was  filed  <m 
March  10.  1913. 

It  Is  provided  in  article  3443,  Revised  Stat- 
utes, that  when  any  claim  for  money  against 
an  estate,  properly  'authenticated,  is  pl^ 
sented  to  the  executor  or  administrator,  he 
shall  Indorse  thereon  or  annex  thereto  a 
memorandum  in  writing,  signed  by  him,  stat- 
ing time  of  presentation  and  bis  allowance 
or  rejection  of  the  same,  in  part  or  in  whole. 
In  article  3444  a  failure  to  give  the  indorse- 
ment or  attach  the  memorandum  Is  made 
"equivalent  to  a  rejection  of  the  claim,  and 
shall  authorize  the  claimant  to  bring  a  suit 
for  the  establishment  thereof  in  like  man- 
ner as  If  such  claim  had  been  so  rejected." 
Provision  Is  also  made  for  the  pimlshment  of 
an  executor  or  administrator  who  falls  to 
allow  or  reject  a  claim.  Again,  In  article 
3449,  it  is  provided  that,  when  a  claim 
against  an  estate  Is  rejected,  in  whole  or  in 
part,  the  owner  of  such  claim  "may,  within 
ninety  days  after  such  rejection,  and  not 
thereafter,  bring  a  suit  against  the  executor 
or  administrator  for  the  establishment  there- 
of in  any  court  having  Jurisdiction  of  the 
same." 

The  claim  was  presented  to  the  adminis- 
tratrix more  than  20  months  before  she  in- 
dorsed her  rejection  on  the  same  and  before 
this  suit  was  instituted.  In  addition  to  this, 
the  account  had  been  due  for  more  than  2 
years  before  the  suit  was  filed. 

Unless  the  promise  of  the  administratrix 
stopped  the  nmning  of  the  statute,  and  de- 
stroyed the  provision  of  the  statute  that  a 
failure  to  allow  or  reject  a  claim  was  equiv- 


alent to  a  rejection,  the  claim  was  rejected 
about  20  mouths  before  the  suit  was  filed, 
and  the  claim  was  at  that  time  extinguished, 
without  the  necessity  of  the  answer  of  the 
administratrix  setting  up  the  defense.  Loan 
&  Trust  Ca  v.  Fly,  29  Tex.  Oiv.  App.  633,  09 
S.  W.  232;  Whltmlre  v.  PoweD,  117  8.  W. 
439. 

[1,  2]  There  is  In  this  case  no  evidence  of 
fraud  upon  the  part  of  the  administratrix. 
She  claimed  either  that  the  whole  account  or 
portions  thereof  had  been  paid  and  appel- 
lees knew  of  this  claim.  They  were  charged 
with  the  knowledge  that  she  had  no  author- 
ity to  pay  the  account  unless  it  was  allowed 
by  her  and  approved  by  the  court  and  paid 
In  due  course  of  administration.  She  did 
not  promise  appellees  that  she  would  allow 
the  account  nor  lead  them  to  believe  it  bad 
been  allowed.  The  account  was  accessible  to 
them,  and  they  were  diarged  with  the  knowl- 
edge tbat  it  had  not  been  allowed.  It  was  in- 
cumbent on  them  to  see  that  the  account  had 
been  allowed  as  the  law  directs  that  It) 
should  be.  Fechner  made  no  effort  to  have 
the  claim  allowed;  all  his  energy  seeming; 
being  directed  to  collecting  the  amount  with 
out  allowance  and  approval. 

[>]  No  doubt  imder  the  statute  the  admin- 
istrator or  executor  would  be  entitled  to  a 
reasonable  time  in  which  to  investigate  a 
claim  before  allowing  or  rejecting  it,  and  in 
some  Instances  it  might  become  a  question 
of  fact  as  to  what  was  a  reasonable  time  for 
such  investigation,  but  no  such  question  can 
arise  where  a  claim  is  not  allowed  in  over  a 
year.  In  this  case  the  right  of  action  was 
absolutely  within  appellees'  control,  for  the 
statute  gave  them  the  right  to  sue  on  the 
claim  when  the  administratrix,  upon  its  pres- 
entation, failed  to  allow  or  reject  it  It 
she  was  Investigating  the  claim,  she  had  only 
a  reasonable  time  in  which  to  make  the  in- 
vestigation, and  while  appellees  might  have 
given  her  any  reasonable  time  for  such  in- 
vestigation, it  cannot  be  held  that  they  would 
be  Justified  in  waiting  for  over  a  year  before 
taking  any  action.    As  said  in  26  Gya  1198: 

"Where,  although  the  cause  of  action  itself 
has  accrued,  some  preliminBry  step  is  required 
before  a  resort  can  be  had  to  the  remedy,  the 
condition  referring  merely  to  the  remedy  and 
not  to  the  right,  the  cause  will  be  barred  if 
not  brought  within  the  statutory  time;  there- 
fore the  preliminary  step  must  be  taken  within 
that  period." 

Appellees  allege  tbat  the  account  was  pre- 
sented to  the  administratrix  on  June  1,  1911, 
but  there  is  no  allegation  tbat  it  was  either 
allowed  or  rejected;  the  only  allegation  be- 
ing that  she  promised  to  pay  the  account 
They  also  allege  tbat  the  administratrix  was 
holding  the  matter  in  abeyance  to  seek  ad- 
vice as  to  whether  the  claim  should  be  al- 
lowed or  not,  from  June  1,  1911,  to  March  1, 
1013,  and  yet  appellees  took  no  action.  The 
statute  herein  cited  is  positive  and  unequivo- 
cal: 
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That '  when  an  administrator  "sliall  fail  to 
indorse  tliereon,  or  annex  thereto,  a  memoran- 
dum in  writing,  as  required  by  the  last  preced- 
ing article,  such  failure  shall  be  deemed  equiva- 
lent to  a  rejection  of  the  claim,  and  shall  au- 
thorize the  claimant  to  bring  a  suit  for  the  ea- 
tahlishment  thereof  in  like  manner  as  if  such 
claim  had  been  so  rejected." 

The  claim,  when  presented  to  the  adnilnls- 
tratrlx  In  this  case,  and  not  allowed  by  her, 
could  have  been  sued  on  by  appellees,  and  it 
cannot  be  reasonably  contended  that  the  suit 
could  have  been  successfully  defended  on  the 
trround  that  the  administratrix  wanted  to  In,- 
restigate  the  account  and  promised  to  pay  it, 
and  therefore  the  suit  bad  been  prematurely 
or  illegally  instituted.  The  answer  would  be 
tbat  the  statute  made  the  failure  to  write  an 
allowance  or  refusal  on  the  claim  was  a  re- 
jection. The  law  is  imperative  that  when  a 
claim  is  rejected,  whetlier  In  terms  or  by  a 
failure  to  act,  the  owner  can  sue  on  the 
claim  "within  ninety  days  after  such  rejec- 
tion and  not  thereafter."  It  will  be  noted 
that  no  exceptions  are  made  In  the  law,  and 
nothing  to  indicate  that  representations 
made  by  the  executor  or  administrator  would 
justify  the  claimant  in  not  instituting  his 
suit  until  long  after  the  statutory  time  in 
which  to  sue  had  expired.  The  court  is  ask- 
ed to  create  an  exception  not  made  by  the 
statute.    Danzey  v.  Swinney,  7  Tex.  617. 

[4]  In  the  case  last  cited  the  court  held 
that,  even  though  a  claim  is  allowed,  yet  If 
it  is  not  presented  to  the  probate  court  for 
its  action  witliin  three  months,  the  action 
win  be  barred,  and  gives  strong  reason  why 
promptness  in  disposing  of  claims  is  essen- 
tial. In  this  case  appellees  claim  that  the  ac- 
tions of  the  administratrix  amounted  to  an 
allowance  by  her,  and,  if  so,  they  have  no 
cause  of  action,  t>ecause  there  was  no  rejec- 
tion of  the  claim,  the  only  basis  for  the  suit 

In  this  case  the  evidence  clearly  shows 
that  the  claim  was  not  allowed  because  the 
administratrix  thought  it  had  been  paid  In 
whole  or  in  part,  and  that  amounted  to  a  re- 
jection of  tlie  claim  and  time  liegan  at  once 
to  run  against  it  Willis  v.  Talbert  (Sup.) 
11  S.  W.  535.  Appellees  knew  that  the  ad- 
ministratrix was  not  satisfied  with  the  jus- 
tice of  the  claim ;  they  knew  that  she  was 
seeking  advice  about  it,  and  that  she  had 
never  placed  her  allowance  of  the  claim  in 
writing.  She  asked  Fecbner  if  he  would  not 
reduce  the  account,  and  consequently  be 
must  have  known  it  had  not  been  allowed. 
Fecbner  admitted  that  Mrs.  Elder  told  him 
that  "she  was  entitled  to  some  credits  on  the 
account"  Several  weeks  before  the  suit  was 
brought  she  had  filed  a  report  in  which  she 
stated  she  had  not  allowed  the  account 
She  stated  to  Fechner  that  credits  were  due 
on  the  account  before  her  attorneys  filed  it 
In  the  county  court  which  was  in  1911. 

[S]  In  the  original  petition  of  appellees,  it 
was  alleged  that  the  account  was  not  pre- 
smted  ta  the  administratrix  until  on  or 
about  March  1,  1913,  more  than  two  years 


after  it  t>ecame  due.    In  a  supplemental  pe- 
tition, sworn  to  by  Fechner,  it  was  alleged: 

"Plaintiffs  did  not  actually  present  said  claim 
to  defendant  herein  as  administratrix  herein 
for  allowance,  nor  discuss  said  matter  with  de- 
fendant herein,  until  on  or  about  March  1,  1913, 
on  which  date  said  claim,  duly  verified,  was  pre- 
sented to  defendant  as  administratrix  and  by 
her  disallowed  as  far  as  to  the  debt  described  in 
the  original  petition  of  plaintiffs  herein." 

The  facts  in  this  case  show  that  the  alle- 
gations were  true,  and  that  the  account  was 
never  presented  to  the  administratrix  for  al- 
lowance until  March  X,  1913.  Fechner  never 
sought  to  have  the  account  allowed  until 
that  date,  but  sought  to  collect  it  He  could 
with  truth  swear  as  be  did  "Mrs.  Eider  nev- 
er did  refuse  at  any  time  to  mark  on  it  'al- 
lowed* or  'disallowed'  before  March  1,  1913," 
because  until  that  date  he  had  never  sought 
to  have  It  allowed.  He  was  charged  with 
the  knowledge  that,  although  the  estate  bad 
no  cash  with  which  to  settle  the  account,  the 
law  required  him  to  have  it  allowed  or  re- 
jected, and,  if  allowed,  that  it  should  be  pre- 
sented to  the  court  for  approval,  and,  if  re- 
rejected,  suit  should  be  filed  in  90  days  from 
such  rejection  if  suit  was  desired.  The  ac- 
count was  barred  by  limitation  of  2  years 
when  rejected  in  writing,  and  may  have  been 
rejected  on  that  ground.  If  the  administra- 
trix did  agree  to  pay  the  account,  which  she 
had  neither  power  nor  authority  to  do,  that 
would  in  no  wise  halt  the  running  of  the 
statute.  The  administratrix  could  not  deceive 
appellees  by  stating  that  she  would  pay  the 
account,  because  appellees  knew  she  could 
not  pay  it 

The.  evidence  totally  fails  to  prove  fraud 
on  the  part  of  the  administratrix,  but  her 
hesitancy  in  regard  to  the  account,  if  there 
was  any,  was  because  she  thought  the  whole 
or  a  part  of  it  had  been  paid.  Counsel  for 
appellees,  as  shown  by  the  statement  of  facts, 
disclaimed  that  they  charged  Mrs.  Elder  with 
fraud  in  stating  that  she  would  pay  the  ac- 
count, nor  in  order  to  prevent  a  suit  until 
the  statute  of  limitation  Intervened. 

The  promise  to  pay  not  being  in  writing 
and  being  made  after  the  account  was  due 
did  not  prevent  the  running  of  limitation. 
Rev.  Stats.  5705.  It  is  not  pretended  that 
Mrs.  Elder  promised  in  writing  to  pay  the 
account,  or  that  she  was  ever  asked  and  re- 
fused to  allow  or  reject  the  claim  until 
March  1,  1913,  when  she  wrote  "rejected"  on 
the  account 

In  the  case  of  Kyle  v.  House,  38  Tex.  135. 
which  is  cited  by  appellees,  and  which  has 
never  been  cited  in  Texas  except  to  overrule 
a  part  of  it  (Mathews  v.  Rucker,  41  Tex. 
636),  the  facts  are  very  meager,  but  still  in- 
dicate that  the  executor  kept  the  claims  after 
a  promise  to  allow  and  pay  them,  until  the 
three  montbs  had  passed,  and  then  rejected 
the  account  Positive  fraud  it  would  appear 
was  shown  li^  that  case,  whlc^  referred 
alone  to  the  90  days  after  the  claim  was  pre- 
sented.   There  was  a  promise  to  allow,  and 
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the  owner  of  the  dalm  may  have  been  mis- 
led by  that  promise.  No  such  circumstance 
appears  Ui  the  present  case.  There  was  no 
promise  to  allow  the  account,  and  the  verbal 
promise  to  pay  could  not  stop  the  running  of 
the  statute  of  limitation.  There  was  noth- 
ing ta  the  acts  or  representations  of  Mrs. 
Elder  to  induce  Fechner  to  believe  that  she 
would  allow  the  account,  and  be  knew  that 
she  had  no  power  or  authority  to  pay  the 
account  In  attempting  to  distinguish  the 
case  of  Kyle  v.  House  from  this,  no  approval 
of  Its  ruling  Is  Intended  by  this  court 

[I]  There  was  no  request  nor  Importunity 
upon  the  part  of  the  administratrix  to  pre- 
vent appellees  from  suing,  nor  any  agree- 
ment that  the  statute  of  limitation  would  not 
be  pleaded,  and  consequently  the  case  of 
Smith  V.  Dupree,  140  S.  W.  367,  has  no  ap- 
plicability. It  would  be  a  singular  proceed- 
ing for  an  executor  or  administrator  to  agree 
not  to  plead  limitation  as  to  a  claim  against 
the  estate  represented  by  him.  The  attorney 
did  not  and  could  not  bind  Mr&  Elder  in 
what  he  said  to  Fechner  about  bringing  suit 
He  merely  stated  that  he  thought  she  would 
pay  the  account  when  she  got  the  money. 
There  were  no  statements  made  by  Mrs.  El- 
der or  her  attorney,  that  could  have  deceived 
appellees  as  to  their  rights,  or  that  would  es- 
top appellant  from  pleading  limitation  to  the 
account  The  law  required  that  appeUees 
should  see  that  his  account  was  allowed  or 
rejected,  and  in  the  former  case  to  have  it 
approved  by  the  county  judge,  or  in  the  latter 
case  to  sue  on  it  in  a  certain  time. 

The  Judgment  .will  be  reversed,  and  Judg- 
ment here  rendered  that  appellees  take  noth- 
ing by  their  suit  and  pay  all  costs  in  this 
and  the  lower  coui-t  expended. 


SMITH  v.  SMITH.    (No.  254.) 

(Court  of  Civil  Appeals  of  Texas,    Beaumont 

Dec.  4,  1&17.     Rehearing  Denied 

Feb.  27,  19ia) 

1.  Divorce  <8=»27(1)— GsoDNns— Cbukltt. 

While  a  divorce  will  not  be  granted  on  the 
ground  of  cruel  treatment,  where  the  evidence 
falls  short  of  full  and  satisfactory  proof  of 
such  treatment  and  outrages  as  would  render 
the  further  living  together  of  the  parties  in- 
supportable, yet  it  appearing  that  the  defendant 
husband  would  leave  home  and  stay  away  for  as 
long  as  two  months  without  letting  his  wife 
know  where  he  was,  and  upon  returning  home 
would  curse,  abuse,  and  strilse  her,  and  would 
on  occasions  threaten  to  shoot  her  and  cut  her 
throat,  divorce  was  properly  granted  on  the 
ground  of  cruel  treatment 

2.  Afpbai.  ard  Ebbos  «ss1011(1)— Rbvikw— 
Findings. 

A  verdict  or  finding  of  fact  by  the  trial 
court  based  on  conflicting  evidence  will  not  be 
disturbed  on  appeal,  where  there  was  evidence 
in  the  record  which,  if  believed,  was  sufficient 

to  support  it 


3.  DiVOBCK     «=a46  —  Gbuel  Tbeatment  — 
Gbounds. 

Where  a  wife  provokes  her  husband  to  cruel 
treatment,  she  cannot  be  granted  a  divorce  on 
account  of  such  treatment. 

4.  DivoBcs    «=»249(G)  —  Dbcbee— Vauditt— 

COSOIUNITT   PBOPEBTT. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  4634,  declaring  that  the  court  pronouncing 
a  decree  of  divorce  from  the  bonds  of  matrimony 
shall  also  decree  an  order  and  division  of  the 
estate  of  the  parties  in  such  way  as  court  may 
deem  just  but  that  nothing  shall  be  construed 
to  compel  either  party  to  divest  himself  or 
herself  of  the  title  to  real  estate,  the  court 
on  granting  a  divorce  may  by  that  decree  pro- 
vide for  the  use  and  occupancy  of  tho  home- 
stead of  the  spouses  by  the  wife  and  children 
of  the  marriage ;  such  decree  not  depriving  the 
husband  of  his  title  to  the  land. 

5.  DivoBCK  «=»298(1)— Custody  or  Ohildbbm 
— Intebestb  of  CaiU). 

The  trial  court  in  awarding  custody  of  a 
minor  child  in  divorce  proceedings  should  be 
controlled  and  actuated  solely  by  a  considera- 
tion of  the  best  interest  of  the  child. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  E.  A.  McDowell,  Judge. 

Suit  for  divorce  by  Josle  Smith  against  H. 
W.  Smith.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Thos.  N.  Hill,  of  Beaumont  for  appellant. 
W.  W.  Cruse,  of  Beaumont,  for  appellee. 

HIGHTOWER,-C.  J.  This  was  a  suit  filed 
by  the  appellee,  Josle  Smith,  against  the  ap- 
pellant, H.  W.  Smith,  in  the  district  court  of 
Jefferson  county,  whereby  appellee  sought  a 
decree  of  divorce  from  the  appellant,  her  hus- 
band, on  the  grounds  of  cruel  treatment.  The 
treatment  complained  of  may  be  briefly  stat- 
ed as  follows:  That  during  the  past  two 
years  prior  to  the  filing  of  the  suit,  appellant 
would  leave  home  and  stay  for  as  long  as 
one  to  two  months,  without  letting  appellee 
know  where  he  was;  that  upon  returning 
home,  appellant  would  curse  and  abuse  ap- 
pellee, and  on  several  occasions  struck  appel- 
lee with  his  fist ;  that  about  the  time  of  the 
separation,  appellant  threatened  to  shoot  ap- 
pellee with  a  shotgun,  and  stated  to  her  that 
he  cared  nothing  for  her  any  longer,  and 
also  threatened  to  cut  her  throat  with  a 
razor.  Appellee  alleged  that  such  conduct  on 
the  part  of  appellant  constituted  unbearable 
cruelty  toward  her,  and  kept  her  in  fear  of 
her  life,  etc.  The  appellee  also  alleged  that 
she  and  appellant  owned  a  homestead,  con- 
sisting of  a  house  and  lot  located  in  the  city 
of  Beaumont  and  described  in  her  petition, 
and  alleged  to  be  of  the  probable  value  of 
$750;  that  there  was  one  child,  the  issue  of 
the  marriage  of  herself  and  appellant,  and 
who  was  a  minor  ten  years  of  age,  and  whose 
name  Is  Benjamin  Smith.  The  prayer  was 
for  a  decree  of  divorce  and  for  the  custody 
of  the  minor  child,  Benjamin  Smith,  and  also 
that  appellee  be  decreed  the  exclusive  use 
and  occupancy  of  the  homestead  for  the 
maintenance  and  education  and  support  of 
herself  and  minor  child. 


«et>ror  atber  cases  see  wme  tople  ana  KBT-NUHBBR  In  all  Kay-Numbered  Dlgetts  and  Indexes 
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Appellant,  In  due  time,  answered  and  inter- 
posed general  demurrer,  special  exceptions, 
and  specially  denied  the  allegations  of  cruel- 
ty in  plaintiff's  petition.  Appellant  further 
specially  answered  that  the  real  purpose  ap- 
pellee bad  In  bringing  her  suit,  in  addition 
to  the  prayer  for  dlTorce,  was  to  obtain  pos- 
session of  the  property  belonging  to  appel- 
lant, wblch  appellant  had  paid  for  by  hia 
own  earnings,  and  when  this  was  accomplish- 
ed, to  marry  another  man  known  as  "Klnzie" 
or  "Kennison."  Appellant  further  alleged 
that  his  home  life  had  been  happy  prior  to 
the  invasion  of  his  home  by  "Kinzie"  or 
"Kennison,"  while  appellant  was  away  from 
borne,  and  at  hard  work;  that  he  was  a 
hard-working  man,  never  drank,  was  moral 
In  his  habits,  and  indulged  his  wife  and  child 
in  every  comfort,  always  commanded  good 
wages,  whldh  he  turned  over  to  bis  wife. 

The  case  was  tried  before  the  trial  Judge, 
without  a  Jury,  who  concluded  and  found 
that  the  material  allegations  in  plalntHTs 
petition  were  true,  and  rendered  Judgment 
awarding  the  decree  of  divorce,  as  prayed, 
and  farther  awarding  the  custody  of  the  mi- 
nor child,  Benjamin  Smith,  to  appellee,  and 
further  awarded  the  use  and  possession  of 
the  house  and  lot,  constituting  the  homestead 
of  the  spouses,  to  appellee  for  the  support 
and  maintenance  of  herself  and  minor  cbUd. 

[1]  The  first  assignment  of  error  assails 
the  Judgment  of  the  trial  court  in  favor  of 
appellee  for  divorce,  on  the  ground  that  the 
evidence  adduced  was  not  legally  sufflclent 
to  support  such  decree,  but,  on  the  contrary, 
affirmatively  showed  that  appellee  was  not 
entitled  to  divorce.  The  proposition  Tinder 
this  assignment  is: 

"A  decree  of  divorce  will  not  be  granted  on 
the  ground  of  cruel  treatment,  where  the  evi- 
dence falls  short  of  full  and  satisfactory  proof 
of  such  excesses,  cruel  treatment,  and  out- 
rages as  would  render  the  further  living  to- 
gether of  the  parties  insupportaUa" 

We  think  that  this  proposition  unques- 
tionably announces  a  correct  legal  proposi- 
tion, and  the  only  question  for  our  determi- 
nation has  been  whether  the  evidence  was 
suffldent  to  authorize  a  finding  by  the  trial 
court  that  the  acts  of  cruelty  alleged  in 
plaintiff's  petition  was  committed,  as  were 
found  by  the  trial  court  to  have  been  commit- 
ted. Unquestionably,  if  the  allegations  of  the 
petition,  as  hereinbefore  stated,  were  true  in 
respect  to  the  treatment  complained  of,  they 
were  of  such  nature  as  to  Justify  the  trial 
court,  from  a  legal  standpoint,  in  holding 
that  appellee  was  entitled  to  a  decree  of  di- 
vorce. We  have  gone  over  the  evidence  as 
found  in  the  record,  in  connection  with  this 
assignment,  and  we  find  that  while  the  evi- 
dence Is  in  sharp  conflict  on  this  point, 
nevertheless,  there  is  evidence  in  the  record 
Kuffidbent  to  sustain  the  finding  of  the  trial 
eourt  that  the  acts  of  cruelty  alleged  were. 
In  fact,  committed,  substantially  as  alleged 
by  appellee,  and  such  being  tbe  situation,  as 


shown  by  the  record,  we  have  no  altematlTe, 
but  must  uphold  the  finding  of  the  trial 
court  on  this  point,  though,  as  an  original 
proposition,  we  might  be  of  the  opinion  that 
the  evidence  on  the  question  preponderates 
against  the  trial  court's  finding. 

[2]  The  rule  well  established  in  this  state 
is  that,  where  there  is  evidence  in  the  record 
which,  if  believed  by  the  trial  court  or  Jury, 
is  sufficient  to  sustain  a  finding  of  fact,  such 
finding  is  binding  upon  this  court  Without 
discussing  this  evidence,  which  we  think 
would  be  entirely  unnecessary  and  unprofita- 
ble, we  overrule  this  assignment  of  error. 
We  will  say,  however,  in  doing  so,  that  we 
have  read  the  several  authorities  cited  by 
counsel  for  appellant  under  this  assignment, 
and  while  they  sustain  the  legal  proposition 
announced  by  him,  they  are  not  decisive  of 
and  do  not  control  this  assignment  of  error. 

[3]  The  second  proposition  under  this  as- 
signment also  announces  a  correct  proposi- 
tion, to  the  effect  that  where  it  Is  shown  in 
a  divorce  suit  that  the  plaintiff  wrongfully 
provoked  the  treatment  complained  of  on 
the  part  of  defendant,  then  she  should  not 
be  permitted  or  allowed  to  predicate  a  di- 
vorce on  such  treatment.  While,  as  stated, 
this  is  a  correct  proposition  of  law,  yet  we 
are  met  with  the  same  trouble  in  tbe  evi- 
dence, which  shows  a  sharp  conflict  oo  this 
point,  and,  as  already  stated,  it  was  tbe  prov- 
ince of  the  trial  Judge  and  his  duty  to 
settle  this  conflict,  and  he  has  done  so  in 
favor  of  appellee,  and  there  being  evidence 
before  him  in  support  of  his  condu&lon  or 
finding  on  this  point.  It  is  binding  upon  this 
court 

[4]  The  second  assignment  of  error  dial- 
lenges  the  action  of  the  trial  court  in  award- 
ing the  use  and  possession  of  the  community 
homestead  to  appellee,  for  the  support  of 
herself  and  minor  child.  This  assignment 
is  submitted  as  a  proposition.  Tbe  second 
proposition  under  this  assignment  is,  in 
substance,  that  when  a  decree  of  divorce  has 
been  rendered,  and  the  marriage  relation  bas 
been  dissolved,  tbe  husband  is  under  no  le- 
gal obligation  to  support  and  niaintaln  tbe 
wife,  and  his  interest  in  tbe  community  es- 
tate cannot  be  set  aside  for  that  puipooe: 
Article  4684,  Vernon's  Sayles'  Texas  ClvU 
Statutes,  provides-: 

"The  court  pronouncing  a  decree  of  divorre 
from  the  bonds  of  matrimony  shall  also  decree 
and  order  a  division  of  the  estate  of  the  parties 
in  such  a  way  as  to  the  court  shall  seem  just 
and  right  having  due  regard  to  the  rights  of 
each  party  and  their  children,  if  any :  Provided, 
however,  that  nothing  herein  contamed  shall  be 
construed  to  compel  either  party  to  divest  him- 
self or  herself  of  the  title  to  real  estate." 

In  construing  this  statute,  it  has  been  held 
by  the  Supreme  Court  of  this  state  that  the 
trial  court,  upon  rendering  a  decree  of  di- 
vorce between  parties,  may  also  by  tbe  aanw  ' 
decree  provide  for  the  use  and  occupancy  of 
the  homestead  of  tbe  spouses  by  tbe  wife 
and  children,  as  a  means  of  their  sai>port 
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and  maintenance,  and  that  the  trial  court's 
decree  In  that  respect  Is  valid  and  proper 
when,  in  his  Judgment,  the  facts  authorized 
such  decree,  and  the  trial  court's  action  in 
that  regard  is  binding  upon  the  appellate 
court  The  only  limitation  Is,  It  seems,  upon 
the  authority  of  the  trial  court  with  refer' 
ence  to  the  community  homestead  of  the 
spouses,  that  such  decree  shall  not  undertake 
and  shall  not  have  the  effect  to  divest  the 
title  out  of  either  of  the  spouses,  either  In 
form  or  substance.  Klrkwood  v.  Domnan,  80 
Tex.  645,  16  S.  W.  428,  26  Am.  St  Rep.  770; 
Holland  V.  Zllliox,  38  Ttex.  Civ.  App.  416,  86 
S.  W.  38;  Manufacturing  Co.  v.  Swan,  43  S. 
W.  574.  It  will  be  seen  from  an  inspection 
of  these  decisions  that  the  trial  court  in 
awarding  a  decree  of  divorce  between  spous- 
es may  lawfully  decree  that  the  use  and  oc- 
cupancy of  the  community  homestead  shall 
be  given  to  the  wife  and  minor  children,  but 
that  such  decree  shall  not,  either  In  form  or 
substance,  divest  the  husband  of  his  title  to 
one-half  of  the  property.  The  decree  In  this 
case  does  not  have  the  form  or  effect  to  di- 
vest the  husband  of  his  title  to  one-half  of 
the  community  homestead,  but  simply  pro- 
vides that  the  right  of  the  use  and  occupancy 
of  the  homestead  shall  remain  in  the  appel- 
lee, the  wife,  and  the  minor  child,  Benjamin 
Smith.  Of  course,  the  court  might  have  de- 
creed otherwise,  and  might  have  divided  the 
property  equally,  as  to  title  between  the 
spouses,  but  did  not  do  so,  and  we  are  not 
authorized  to  say  that  the  Judgment  of  the 
coart  in  this  respect  was  unwarranted  or  im- 
proper, and  the  assignment  Is  therefore  over- 
ruled. 

The  third  assignment  complains  that  the 
court  erred  in  not  awarding  a  partition  of 
the  community  homestead  between  the  spous- 
es. What  we  have  said  vrlth  reference  to 
the  second  assignment  dlspdses,  necessarily, 
of  this  assignment 

[5]  The  fourth  assignment  complains  that 
the  trial  court  erred  in  awarding  the  custody 
of  the  minor,  Benjamin  Smith,  to  appellee. 
The  contention  under  this  assignment  is  that 
appellant  was  best  fitted,  morally  and  finan- 
cially, to  care  for  and  rear  the  minor,  Ben- 
jamin Smith,  and  that  the  best  Interests  of 
the  minor  demanded  that  his  custody  be 
awarded  to  appellant  It  is  true  that  the 
trial  court  in  awarding  the  custody  of  the 
minor  child.  In  proceedings  of  this  nature, 
should  be  controlled  and  actuated  solely  by 
what  the  court  considers  for  the  best  inter- 
ests of  the  minor,  and  appellant's  legal  prop- 
osition to  that  effect  is  correct,  but  the  court 
foimd  as  a  fact  as  is  manifest  from  its  Judg- 
ment that  the  best  interests  of  Che  minor 
demanded  that  liis  custody  be  given  to  the 
appellee^ 

As  stated  with  reference  to  the  other  ques- 
tions of  fact  in  this  case,  we  cannot  say  that 


the  evidence  adduced  on  the  trial  did  not 
Justify  the  Judgment  of  the  trial  court  in 
holding  that  the  best  interests  of  this  minor 
required  his  custody  to  be  given  to  the 
appellee.  The  whole  thing  before  this  court 
presents  the  question  as  to  whether  there 
was  sufficient  evidence  before  the  trial  court 
which.  If  believed  by  the  court  could  serve 
as  a  basis  for  the  Judgment  of  the  court  ei- 
ther in  decreeing  the  divorce  between  the 
parties,  in  awarding  the  custody  of  the  mi- 
nor, as  the  court  did,  and  In  awarding  the 
occupancy  and  use  of  the  homestead  of  the 
spouses  to  the  appellee,  as  he  did,  and  we 
have  concluded  that  there  is  evidence  to  sup- 
port the  Judgment  of  the  trial  court  in  each 
particular,  and  that  its  action  in  each  respect 
is  therefore  binding  upon  this  court 

We  find  no  error  in  the  record  for  which 
this  court  would  be  authorized  to  reverse  the 
Judgment  of  the  trial  court  aod  Its  Judgment 
Is  therefore  affirmed. 


SWANN  V.  TEXAS  &  P.  RT.  CO.    (No.  1904.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Feb.  16,  1918.     Rehearing  Denied 

Tub.  21,  181&) 

1.  EVIDBNCB    «=>5(2)— Jxn>ICIAI,    NOTICB— EX- 
ISTENCE OF  HoiBTiNo  Machinery. 

The  existence  of  hoistine  macfaiuery  which 
may  be  employed  for  lifting  neavy  weigota  ia  a 
matter  of  such  common  knowledge  that  evidence 
to  that  effect  is  not  required. 

2.  Afpeai.  and   Ebbob  «=>1059  —  Habmucss 
Ebbob— Exclusion  or  Evidbnck. 

In  action  by  servant  injured  by  handling 
heavy  barrel  unaided,  exclusion  of  plaintiff's 
evidence  that  defendant  had  machinery  to  lift 
heavy  weights  was  not  prejudicial,  where  the 
manner  in  which  the  court  salxnitted  tlie  issue 
of  negligence  assumed  as  a  matter  of  common 
knowledge  that  such  machinery  existed  and 
might  have  I)een  so  employed. 
8.  Mabtkb  and  Sebvant  $=>296(9)— Instbuc- 
TiONS— Assumed  Risk. 
Where  plaintiff  invoked  Rev.  St.  1911,  art 
6645,  providing  that  in  employ^'B  action  against 
railroad  for  negligent  injuries,  assumed  risk 
from  plaintiff's  knowledge  of  the  danger  shall 
not  be  a  defense  where  plaintiff's  superior  is 
notified  of  or  already  knows  of  the  defect  or 
where  a  person  of  ordinary  care  would  have  con- 
tinued in  the  service  with  knowledge  of  the  de- 
fects, plaintiff's  requested  charge  that  he  did 
not  assume  the  risk  by  remaining  in  defendant's 
employ  if  his  superiors  knew  of  the  manner 
in  which  the  work  was  being  done  and  the  dan- 
ger, if  any,  therefrom  was  an  incorrect  applica- 
tion of  the  statute,  since  it  relieved  plaintiff  of 
assumption  of  risk,  however  perilous  the  situa- 
tion, if  his  superiors  were  aware  of  the  manner 
of  doing  the  work  and  the  attendant  danger. 

4.  Tbial  «=>253(4)— Instbuctions— lONOBiNa 
Defense— Assumed  Risk. 

Such  charge  was  also  faultv  in  ignoring  tiie 
defense  that  the  injury  resulted  from  one  of  the 
dangers  ordinarily  incident  to  the  bosiness  in 
which  plaintiff  was  engaged. 

5.  Mabteb  and  Sebvant  «=>204(1)  —  "As- 
BUMPTiON  OF  Risk"— Known  Dangeb. 

Rev.  St.  1911,  art  6645,  providing  that  rail- 
road employe's  knowledge  of  defective  condition 
will   not  constitute  "assumption  of  risk"  if  a 
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person  of  ordinary  prudence  having  such  knowl- 
edge would  have  continued  in  the  service,  does 
not  impair  the  common-law  rule  that,  when  a 
person  of  ordinary  prudence  having  such  knowl- 
edge would  not  under  the  circumstances  have 
continued  in  the  service,  such  an  employ^,  con- 
tinuing in  the  service,  does  assume  the  risk. 

[E!d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assump- 
tion of  Risk.] 

6.  Mabteb  and  Servant  ®=228(1)— Assump- 
tion or  Risk— CoMPABATivE  Neolioknce. 

Since  Rev.  St  1011,  art.  6645,  as  to  asanmed 
risk  by  railroad  employ^,  does  not  merge  the 
defense  of  assumed  risk  into  that  of  contributory 
negligence,  the  doctrine  of  comparative  negli- 
gence founded  on  article  6649,  as  to  contributory 
negligence  of  railroad  employ^  affecting  recov- 
ery, does  not  apply  where  plaintiff  is  barred  from 
any  recovery  for  his  injuries  by  his  as9umption 
of  the  risk. 

7.  Master  and   Sebvant  @=>204(1)— Asamc- 
iNG  Risk— Defective  Appliances. 

Rev.  St.  1911,  art.  6645,  as  to  assumption 
of  risk  by  railroad  employes,  applies  only  to  sit- 
uations where  there  is  a  defect  in  the  appliance 
which  the  employ^  is  required  to  use  in  the 
performance  of  his  duty  or  in  the  surrounding 
conditions  which  affect  his  safety  while  at  work, 
and  not  to  a  case  where  the  negligence  claimed 
is  in  not  having  any  appliances  of  any  kind  to 
facilitate  the  work  the  employ^  is  required  to 
perform. 

8.  Mastkb  and  Servant  ®=»101,  102(5)— Ma- 
ohineby  for  handling  heavy  weights. 

A  master  is  not  required  to  provide  machin- 
ery for  handling  heavy  oarrels  to  supplement  an 
employe's  failing  strength  due  to  old  age  where 
the  employ^  has  been  doing  that  particular  kind 
of  work  for  more  than  2  years  without  injury 
and  the  .work  may  be  performed  in  safety  by 
one  of  ordinary  physical  vigor. 

Appeal  from  District  Court,  Harrison 
County ;  P.  O.  Beard,  Judge. 

Action  by  W.  H.  Swann  against  the  Texas 
&  Padflc  Railway  Company.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

T.  W.  Davidson,  of  MarstyiU,  for  appel- 
lant. F.  H.  Prendergast,  of  Marshall,  for 
appellee. 

HODGES,  3.  From  ManA  3,  1913,  to  Au- 
gust, 1915.  the  appellant  was  employed  by 
the  appellee  in  a  warehouse  or  storeroom  at 
Marshall,  Tex.  His  principal  duty  was  to 
prepare  a  grease  compound  used  in  oiling 
car  trucks.  This  grease  came  to  the  ware- 
house in  50-gallou  barrels  weighing  about  500 
pounds  each.  In  order  to  put  the  oil  in  con- 
dltl<m  for  practical  use,  it  was  taken  from 
the  barrels  and  run  through  a  machine  that 
molded  it  into  cakes  resembling  bars  of  soap. 
For  convenience  in  performing  this  work  the 
barrels  were  rolled  by  the  appellant  from  an 
adjoining  compartment  close  to  a  machine 
and  there  placed  on  their  ends.  This  service 
was  performed  by  the  appellant  aloue.  He 
used  an  ordinary  cotton  hook  In  lifting  the 
barrels  and  placing  them  on  their  ends.  In 
August,  1915,  while  attempting  to  lift,  or 
"head  up,"  oue  of  the  barrels,  he  was  rup- 
tured as  the  result  of  the  strain.    He  was 


thereafter  transferred  to  another  branch  of 
the  service,  where  the  labor  was  not  so 
bear}',  bat  finally  severed  his  connection 
with  the  appellee,  and  later  filed  this  suit 
for  damages.  The  negligence  relied  on  con- 
sisted in  the  failure  to  furnish  the  appellant 
with  an  assistant  or  machinery  for  handling 
the  barrels.  That  issue  was  submitted  to 
^e  Jury,  and  a  verdict  returned  fi>r  the  de- 
fendant. 

[1,  2]  While  on  the  stand  the  appellant  tes- 
tified that  he  had  not  been  furnished  with 
any  help  for  handling  the  barr^s.  But  the 
court,  on  objection,  refused  to  permit  him 
to  testify  that  the  appellee  railway  company 
had  in  Its  roundhouse,  blacksmith  shop,  and 
machine  shop  machinery  which  could  have 
been  used  in  raising  barrels  to  an  upright 
position.  The  effect  of  this  testimony,  if  ad- 
mitted, would  have  been  merely  to  prove  that 
such  machinery  was  manufactured,  and  some 
of  It  was  In  the  possession  of  the  railway 
company.  The  existence  of  hoisting  machin- 
ery which  may  be  employed  for  lifting  heavy 
weights  is  a  matter  of  such  common  knowl- 
edge that  evidence  to  that  effect  was  not  re- 
quired. Such  appliances  being  available,  the 
duty  of  installing  them  where  prudence  re- 
quired their  use  did  not  depend  entirely  upon 
whether  the  railway  company  had  them  on 
hand.  The  manner  In  which  the  court  sub- 
mitted the  issue  of  negligence  assumed  that 
such  machinery  existed  and  might  have  been 
80  employed.  The  error,  if  any,  in  exdnd- 
Ing  the  testimony  was  not  prejudldal  to  the 
appellant. 

The  only  affirmative  defMise  submitted 
was  that  of  assumed  risk.  It  is  now  con- 
tended that  this  issue  was  repeated  In  a 
manner  which  gave  It  undue  prominence 
The  appellant,  however,  requested  the  fol- 
lowing additional  charge  upon  the  same  is- 
sue: 

"Ton  are  further  instructed  that  the  plaintiff 
did  not  assume  the  risk  by  remaining  in  the 
em^oy  of  defendant,  if  you  believe  that  his  su- 
periors or  employers  whose  duty  it  was  to  con- 
trol and  supervise  the  manner  and  method  of 
such  labor  also  knew  of  the  manner  in  which 
the  work  was  being  done  and  the  danger,  if 
any,  in  having  it  thus  performed." 

[3,  4]  The  issue  as  presented  in  the  court's 
general  charge  is  not  subject  to  the  objection 
made.  The  special  charge  quoted  above  was 
Improper  because  it  relieved  the  appellant  ot 
having  assumed  the  risk  of  injury,  however 
perilous  the  situation  might  have  been,  if 
the  railway  company  through  its  «nploy#3 
was  aware  of  his  manner  of  doing  the  work 
and  the  danger  attending  It.  That  is  not  a 
correct  application  of  article  6645  of  the  stat- 
ute which  is  Invoked  in  this  case.  H.  &  T. 
C.  Ry.  Co.  V.  Alexander,  100  Tex.  497,  119  S. 
W.  1138.  This  special  charge  also  ignored 
the  defense  that  the  Injury  resulted  from  oue 
of  the  dangers  ordinarily  incident  to  the  bus- 
iness In  whldi  the  appellant  was  engaged. 
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and  for  that  reason  should  not  have>been 
given. 

[S-S]  Appellant  also  Insists  that  the  court 
erred  In  refusing  a  special  charge  authoriz- 
ing a  recovery  In  the  event  the  appellant  was 
guilty  of  contributory  negligence.  In  an  able 
and  plausible  argument  counsel  for  appellant 
contends  that  the  article  of  the  statute  above 
referred  to  has  merged  the  defense  of  as- 
sumed risk  into  that  of  contributory  negli- 
gence, and  a  charge  on  comparative  negli- 
gence was  proper.  This  contention  appears 
to  be  founded  upon  the  proposition  that  if 
the  appellant  remained  in  the  service  of  the 
railway  company  and  continued  to  perform 
the  work  of  lifting  heavy  barrels,  when  a 
person  of  ordinary  prudence  would  not  have 
done  so,  be  was  guilty  of  contributory  negli- 
gence, and  therefore  was  entitled  to  a  par- 
tial recovery  under  the  provision  of  article 
6049.  Contributory  negligence,  as  that  de- 
fense is  commonly,  understood,  was  not  ad- 
mitted in  the  appellant's  pleadings,  nor  was 
It  set  up  as  a  defense  by  the  appellee.  Hence 
it  was  not  an  issue  in  the  pleadings  unless 
embraced  in  the  plea  of  assumed  risk.  Proof 
that  an  injury  resulted  from  one  of  the  risks 
assumed  has  always  been  regarded  as  a  com- 
plete defense  in  suits  of  this  character.  Ar- 
ticle 6645  has  to  some  extent  modified  the 
common-law  rule.  It  In  etCect  provides  that 
where  the  injury  results  from  a  defective 
condition  the  fact  that  the  employ^  knew  of 
that  condition  will  not  constitute  an  assump- 
tion of  the  risk  if  a  person  of  ordinary  pru- 
dence having  such  knowledge  would  have 
continued  tn  the  service.  It  follows  from  the 
above  that  when  a  person  of  ordinary  pru- 
dence having  such  knowledge,  would  not,  un- 
der the  circumstances,  have  continued  in  the 
service,  it  should  be  held  that  he  did  assume 
the  risk.  The  common-law  effect  of  assumed 
risk  as  a  defense  has  not  been  impaired.  The 
doctrine  of  comparative  negligence  founded 
upon  article  6649  has  no  application  to  the 
present  state  of  facts.  6.,  H.  &  H.  Ry.  Co. 
V.  Hodnett,  106  Tex.  190, 163  S.  W.  13;  Car- 
ter V.  K.  C.  S.  By.  Co.,  155  S.  W.  643.  Fur- 
thermore, article  6645  has  reference  to  situ- 
ations where  there  is  a  defect  in  the  appli- 
ance which  the  employe  is  required  to  use  in 
the  performance  of  his  duty  or  in  the  sur- 
rounding conditions  which  affect  his  safety 
while  at  work.  In  this  instance  the  negli- 
gence alleged  consisted,  not  In  having  appli- 
ances that  were  defective,  but  in  not  having 
any  appliances  of  any  kind  to  facilitate  the 
work  the  appellant  was  required  to  perform. 
The  evidence  was  such  as  to  warrant  the 
Jury  in  concluding  that  the  defect  which 
Ijroximately  caused  the  appellant's  injury 
was  his  failing  strength  due  to  his  advanced 
age.  He  testified  that  be  was  70  years  old, 
and  bad  been  doing  that  particular  kind  of 
work  for  more  than  2  years  without  injury. 
Evidently  his  falling  strength  had  made  it 


unsafe  for  him  to  longer  continue  to  lift 
weights  which  a  younger  and  more  vigorous 
man  might  bare  bandied  without  danger. 
The  railway  company  was  not  required,  in 
order  to  escape  the  charge  of  negligence,  to 
provide  machinery  to  supplement  an  em- 
ploye's failing  strength,  especially  when  the 
same  work  might  liave  been  performed  in 
safety  by  one  of  ordinary  physical  vigor. 
The  Judgment  is  affirmed. 


M06LIA  V,  BIOS  et  al.    (No.  5971.) 

(Court  of  Civil  Appeals  of  Texas.    San  AntoDio. 
Feb.  13,  1918.) 

1.  Appeal  and  Ebbob  ®=»882(11)  —  Invited 
Ebrob — Sufficiency  of  Evidence. 

A  party  requesting  the  submission  of  an  is- 
sue to  the  jury  could  not  assail  the  finding  of 
the  jury  for  want  of  evidence  to  support  it,  as, 
having  taken  the  stand  that  there  was  evidence 
requiring  the  submission  of  the  question,  be 
coald  not  complain  of  such  submission  directly 
or  indirectly. 

2.  Fraudulent  Corvktances  «s9>298(1),  801 
(1)  —  Sufficiency  of  Evidence  —  E^udu- 
LENT  Intent— Knowledge  of  Gbantbe. 

In  trespass  to  try  title  by  one  who  pur- 
chased at  a  sale  under  a  judgment  against  de- 
fendant's grantor,  evidence  held  insufficient  to 
show  that  the  conveyance  to  defendant  was 
made  to  defraud  creditors  or  that  defendant  had 
knowledge  of  his  grantor's  fraudulent  intent. 
8.  Fraudulent  Conveyances  «=»158(2)  — 
Knowledge  of  Gbahteb— What  Consti- 
tutes Knowledge. 
A  grantor's  statement  to  his  grantee  in 
which  he  described  an  indebtedness  owed  by  him 
as  about  $400,  and  stated  that  the  creditor 
had  security  on  about  4(X)  acres  of  land  in  an- 
other county,  was  not  sufficient  to  apprise  the 
grantee  of  the  grantor's  intent  to  hinder  and  de- 
lay the  creditor  in  the  collection  of  the  debt,  in 
the  absence  of  any  knowledge  on.  the  grantee's 
part  that  the  debt  was  due  and  that  the  credi- 
tor was  pressing  for  payment. 

Appeal  from  District  Court,  Duval  Coun- 
ty ;   V.  W.  Taylor,  Judge. 

Suit  by  Lod  Moglia  against  Antonio  Bios 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Greer  &  Hamilton,  of  Laredo,  for  appel- 
lant. S.  H.  Woods,  of  Alice,  and  Hicks, 
Phelps,  Dickson  &  Bobbitt,  of  San  Antonio, 
for  appellees. 

MOURSUND,  J.  This  is  a  suit  by  I.od 
Moglia  In  trespass  to  try  title  to  recover  640 
acres  of  land  in  Duval  county  from  Antonio 
Rios,  his  wife,  Paula  Zunlga  De  Bios,  Epl- 
fania  Martinez  Zunlga,  Ramon  Zunlga,  Savas 
Zunlga,  and  Jose  Zunlga.  During  the  trial 
plaintiff  in  open  court  abandoned  his  suit  as 
to  200  acres  claimed  by  Rios  and  wife  as  a 
homestead,  and  the  trial  proceeded  as  to  440 
acres  claimed  by  the  defendants  other  than 
Antonio  Rios,  they  being  the  widow  and  chil- 
dren of  Pioquinto  Zunlga,  to  whom  such  land 
had  been  conveyed  by  Bios  and  wife  on  Jan- 
uary 8,  1914.     Plaintiff's  claim  to  the  land 


sFor  otliei'  caiaa  (C«  sam«  topic  knd  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Ljoogle 


1134 


200  SOUTHWESTERN  REPORTER 


CTex. 


Is  based  upon  a  sheriff's  deed,  dated  Decem- 
ber 1,  1914,  made  by  virtue  of  an  alias  ex- 
ecution Issued  out  of  the  district  court  of 
Webb  county  on  a  Judgment  In  favor  of 
plaintiff  against  Rios  and  EIstebenLeal  for 
$856.87,  In  which  an  attachment  lien  was 
foreclosed  against  the  land  in  controversy 
herein.  The  attachment  was  levied  on  Jan- 
uary 15,  1914;  the  Judgment  obtained  on 
May  4,  1914. 

The  cause  was  submitted  upon  a  charge 
requested  by  plaintiff  in  which  the  issue 
left  to  the  determination  of  the  Jury  was 
whether  Rios  conveyed  to  Zunlga  for  the 
purpose  of  hindering  and  delaying  plaintiff 
in  the  collection  of  his  debt  and  whether  Zu- 
nlga bought  with  knowledge  of  such  inten- 
tion. The  Jury  returned  a  verdict  In  favor  of 
defendants  and  Judgment  was  entered  in  ac- 
cordance therewith. 

[1]  Appellant  presents  three  assignments 
of  error.  In  all  of  which  It  Is  contended  that 
there  is  no  evidence  to  support  the  verdict 
and  Judgment.  As  appellant  requested  and 
Induced  the  court  to  submit  the  issue,  thus 
taking  the  stand  that  there  was  evidence 
which  required  the  submission  thereof,  he  is 
In  no  position  to  complain  of  the  charge  di- 
rectly or  indirectly  by  contending  there  was 
In  fact  no  testimony  which  would  Justify  the 
submlssicm  of  the  issue.  Having  invited  the 
submission  of  the  issue,  plaintiff  is  in  no  po- 
sition to  assail  the  finding  of  the  Jury.  S. 
W.  Tel.  Co.  V.  Sheppard,  189  S.  W.  799,  and 
authorities  therein  cited. 

[J,  8]  However,  we  find  the  verdict  was 
Justified,  if  not  absolutely  required,  by  the 
testimony.  The  burden  rested  upon  plaintiff 
to  establish  the  facts  relied  upon  to  set  aside 
the  Zunlga  deed.  Plaintiff  sought  to  show 
Rios'  fraudulent  intent  and  Zuniga's  knowl- 
edge thereof  by  the  testimony  of  Rios  alone. 
Such  testimony  did  not  disclose  that  Rios 
was  inscdvent  on  January  8,  1914.  It  merely 
showed  that  at  that  time  he,  together  with 
Leal,  owed  the  debt  recovered  upon  by  Mog- 
11a,  and  that  he  owned,  in  addition  to  the 
section  of  land  in  Duval  county,  one-half  of 
a  survey  of  671  acres  In  Webb  county  and  a 
survey  of  63.5  acres,  also  in  Webb  county. 
The  value  of  this  land  on  January  8,  1914,  Is 
not  shown.  It  Is  further  shown  that  Leal, 
who  was  Jointly  liable  with  Rios  to  Moglla 
for  the  debt  recovered  upon  in  Webb  county, 
owned  the  other  half  of  the  671-acre  survey 
in  Webb  county,  and  that  such  land  was  sub- 
ject to  MogUa's  debt  Is  inferable  from  the 
fact  that  it  was  sold  In  satisfaction  thereof, 
together  with  Rios'  Webb  county  lands. 
The  evidence  failed  to  show  that  Rios  owed 
any  one  besides  Moglla,  and  failed  to  show 
that  the  real  estate  attached  constituted  all 
of  the  property  owned  by  him.  It  is  not 
shown  that  Zunlga  knew  the  extent  of  Rios' 
indebtedness,  for,  in  referring  thereto  in  the 
presence  of  Zunlga,  Rios  assumed  that  he 


only  owed  half  of  the  debt,  and  described  It 
as  "some  four  hundred  and  odd  dollars,"  and 
stated  that  Moglla  had  security  on  "some 
four  hundred  and  odd  acres  in  Webb  coun- 
ty." Surely  this  statement  was  not  sufficient 
to  apprise  Zunlga  of  an  intent  to  hinder  and 
delay  Moglla  in  the  collection  of  his  debt 
There  is  no  evidence  to  show  that  Zunlga 
knew  MogUa's  debt  was  due,  and  that  he 
was  pressing  Rios  for  payment  thereof.  If 
those  facts  can  be  Inferred  from  the  ftict 
that  an  attachment  was  levied  on  January 
15,  1914.  It  appears  from  Rios'  testimony 
that  the  notary  public  who  prepared  the 
deed  to  Zunlga  told  Rios  in  Zuniga's  pres- 
ence that  he  could  hold  200  acres  as  a  home- 
stead, and  such  testimony  is  strongly  relied 
upon  by  plaintiff.  The  fact  that  such  a 
statement  was  made  indicates  that  a  con- 
versation might  have  occurred  which  would 
cast  light  upon  the  issue  submitted  to  the 
Jury,  but  plaintiff  did  not  produce  the  tes- 
timony of  the  notary  public,  and  Rios  did 
not  testify  to  any  question  on  his  part  call- 
ing for  such  an  answer,  which  would  have 
apprised  Zunlga  of  an  intent  on  his  part  to 
defraud  his  creditors. 

The  plaintiff  failed  to  discharge  the  bur- 
den resting  upon  him  to  show  facts  which 
would  be  sufficient  as  against  Zunlga  to  set 
aside  the  deed  to  him,  and  therefore  suffi- 
cient to  recover  the  land  from  his  widow 
and  children. 

The  Judgment  is  affirmed. 


THOMPSON  V.  FLEMING.    (No.  189S.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  SO,  1918.     Rehearing  Denied 

Feb.  14,  1918.) 

1.  PI.EADINO  «=>129(2)— AninssioR  or  Aixe- 

OATIONB — DaMAOKS. 

Where  plaintiff  alleged  certain  damages  from 
defendant's  breach  of  contract  to  lease  land  on 
shares  by  reason  of  loss  of  crops,  and  defend- 
ant replied  that  he  had  cultivated  the  crops  in 
a  farmerlike  manner,  and  they  had  been  worth 
a  less  sum  than  that  alleged  b^  plaintiff,  the 
mere  absence  of  general  or  special  denial  as  to 
the  damages  did  not  admit  the  allegationg  of 
the  petition  as  to  the  amount  of  the  damages. 

2.  TaiAi  «=»374(2)  —  Findings  —  CoiwtJBHUT 
With  PtEAniNos— CouNTKBctAnc. 

Where  plaintiff  sued  for  breadi  of  contract, 
and  defendant  pleaded  a  counterclaim  and  pro- 
duced evidence  thereon,  the  trial  being  on  spe- 
cial issues  which  did  not  include  the  counter- 
claim, the  court  had  a  right  on  proper  evidence 
to  deduct  from  plaintiffs  damages,  as  found  by 
the  jury,  the  amount  of  the  counterclaim. 

3.  APPEAt,  AND   Ebbos  «s»934(2)— Pbksuiip- 
TI0N8— Findings. 

Whera  plaintiff  sued  for  breach  of  contract, 
and  defendant  pleaded  counterclaim  which  was 
not  submitted  to  the  jury,  the  trial  having  been 
on  special  issues,  the  Court  of  Appeals  must  as- 
sume that  the  findings  of  the  court  were  such 
as  to  support  the  judgment  rendered. 

Error  from  Smith  County  Court;    W.  R. 
Castle,  Judge. 
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Action  by  John  W.  ntompson  against  C.  W. 
Fleming.  Judgment  for  plaintiff  In  part,  and 
he  brlnga  error.    Affirmed. 

Smith  &  Smith,  of  Tyler,  for  plaintiff  in 
error.  Hanson  &  Bntl^r,  of  Tyler,  for  defoid- 
ant  in  error. 

HOD6ICS,  J.  1h9  plaintiff  in  error  sued 
the  defendant  In  evror  to  recover  $518.50  as 
damages  for  the  alleged  breach  of  a  rental 
contract,  and  appeals  from  a  Judgment  in  bis 
favor  for  only  $60.98.  In  his  original  petitiMi 
the  plaintiff  in  error  alleged,  in  subetance, 
that  in  February,  1916,  he  entered  into  a  con- 
tract with  the  defendant  in  error  whereby  the 
latter  agreed  to  furnish  the  land,  teams, 
farming  impl^nents,  and  deed,  and  the  plain- 
tiff in  error  the  labor,  and  the  crops  grown  to 
be  equally  divided  between  them ;  that  it  was 
also  agreed  that  the  defendant  in  error  was 
to  make  certain  advancements  of  provisions 
for  the  support  of  the  plaintiff  in  error  and 
his  family  while  making  and  gathering  the 
crops.  It  is  further  alleged  that  in  May,  1916, 
the  defendant  in  error  refused  to  make  the 
necessary  advancements,  and  by  force  and 
threats  compelled  the  plaintiff  in  error  to 
abandon  the  premises ;  that  the  defendant  in 
error  thereafter  took  ijoesesslon  of  the  crops 
and  appropriated  the  same  to  his  own  use. 
It  Is  also  alleged  that,  had  the  plaintiff  in 
error  been  permitted  to  continue  in  possession 
of  the  premises  and  in  performance  of  his 
rental  contract,  be  could  and  would  hare 
raised,  without  expense  other  than  his  labor, 
crops  aggregating  in  value  $1,037,  half  of 
which  would  have  belonged  to  him.  Defend- 
ant in  error  filed  an  answer  which  contained 
no  general  denial,  in  which  the  terms  and 
oooditions  of  the  contract  as  alleged  by  the 
plaintiff  In  error  were  admitted.  He  especial- 
ly denied,  however,  any  breach,  and  charged 
that  this  plaintiff  in  error  voluntarily  aban- 
doned his  contract  and  left  the  premises; 
that  it  was  under  those  circumstances  that  he 
took  charge  of  the  crops,  completed  their  cul- 
tivation, and  gathered  them  at  harvest  time. 
H«  pleads  in  detail  the  amount  of  cotton, 
com,  and  peanuts  actually  produced  and 
gathered,  giving  the  aggregate  value  at  $262.- 
99,  one-half  of  which,  $132.99,  would  be  the 
share  of  the  plaintiff  in  error.  He  alleges 
that  he  cultlTated  the  crops  in  a  good,  farm- 
erllke  manner,  and  used  proper  care  in  har- 
vesting the  same.  He  claims  a  credit  of  $75 
for  expenses  incurred  for  labor  in  making 
and  gathering  the  crops.  He  also  pleads  a 
counterclaim  of  $39.50  for  supplies  which  he 
allies  were  famished  by  him  to  the  plain- 
tiff in  error.  In  addition  to  this  be  recon- 
vened £oc  the  sum  of  $500  as  damages  result- 


ing from  the  plaintiff  In  error's  breach  of  his 
craitract: 

The  court  submitted  two  special  issues. 
In  response  to  the  first  question  the  Jury 
found  that  the  defendant  in  error  breached 
his  contract  by  refusing  to  furnish  the  plain- 
tiff in  error  with  the  necessary  sapplies,  tools, 
and  teams  to  enable  him  to  perform  his  part 
of  the  agreement.  The  second  questlMi  relat- 
ed to  damages,  and  the  jury  found  the  amount 
sustained  by  the  plaintiff  in  en  or  was  $97.16. 
The  court  deducted  $36.18  from  that  sum,  and 
rendered  a  Judgment  in  favor  1 1  the  plaintiff 
in  error  for  $60.98. 

[1]  In  this  appeal  the  plaints  in  error  in- 
sists that.  In  the  absence  of  any  general  or 
special  denial  putting  in  issue  his  averments 
as  to  the  damages  sustained,  the  amount  al- 
leged in  his  petition  was  admitted,  and  the 
court  erred  in  submitting  the  Issue  of  damag- 
es and  in  refusing  to  render  Judgment  In  his 
favor  for  the  full  sum  pleaded.  The  plain- 
tiff in  error  alleged  that,  if  he  had  been 
permitted  to  continue  In  the  performance  of 
his  contract,  he  could  and  would  have  grown 
and  harvested  crops  aggregating  in  value 
$1,087,  one-half  of  which  would  have  been 
his  share.  The  defendant  in  error  in  reply 
alleged  that  after  taking  possession  he  had 
cultivated  the  crops  in  a  "farmerlike  man- 
ner," and  had  gathered  therefrom  crops  ag- 
gregating In  value  the  sum  previously  men- 
tioned. This,  In  effect,  controverts  the  some- 
what speculative  averments  of  the  plaintiff 
In  error  regarding  what  the  land  would  have 
yielded  under  his  cultivation.  Notwithstand- 
ing the  Jury  might  have  believed  that  the  de- 
fendant in  error  breached  his  contract  in  the 
manner  found  by  them,  yet  they  might  also 
have  found  that  he  properly  cultivated  the 
crops  and  gathered  therefrom  as  much  as 
could  reasonably  have  been  eorpected,  and 
that  the  sum  stated  by  him  was  the  reason- 
able value  of  what  the  land  would  have  pro- 
duced. Such  a  finding  would  be  inconsistent 
with  the  claim  of  the  plaintiff  in  error. 

[2,  3]  It  Is  also  contended  that  the  court 
erred  in  not  rendering  Judgment  for  the 
full  amount  of  damages  found  by  the  Jury. 
As  before  stated,  the  defendant  In  error  had 
pleaded  a  counterclaim,  which  the  court  had 
a  right,  under  a  proper  state  of  the  evidence, 
to  deduct  from  the  damages  found  by  the 
Jury.  While  the  issue  as  to  the  validity  of 
the  counterclaim  was  not  submitted  to  the 
Jury,  we  must  assume  that  the  findings  of  the 
court  were  such  as  to  support  the  Judgment 
rendered. 

There  Is  no  complaint  ^t  the  lefusal  of  the 
court  to  submit  farther  issuei  to  the  Jury. 

The  Judgment  will  therefore  be  affirmed 
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JEFFERSON  WHOLESALE  GROCERY  CO. 

V.  KELLEY.     (No.  1911.) 
(Court  of  Civil  Appeals  of  Tezai.    Texarkana. 

Feb.  7,  19ia) 
Vbwdob  and  Pdkceaseb  «o»85— Contracts 

— RbsOIBSIONS— EVIDKNCID— Sdfficienct. 
In  view  of  the  conveyance  to  plaintiff  by 
the  successors  of  the  vendor,  which  asserted  a 
claim  of  the  vendor's  lien  against  the  property, 
evidence  held  insufficient  to  show  a  mutual  re- 
scission by  the  vendor  and  purchaser  of  the  con- 
tract to  sell  and  purchase  land  on  account  of 
the  purchaser's  inability  to  pay  for  the  land, 
under  which  the  vendor  reacquired  title;  the 
property  having  already  been  conveyed. 

Appeal  from  District  Court,  Marion  Coun- 
ty; J.  A.  Ward,  Judge. 

Action  by  the  Jefiferson  Wholesale  Grocery 
Company  against  Mrs.  B.  A.  Kelley.  From 
a  judgment  for  defendant,  plaintiff  appeala 
Affirmed. 

By  her  deed  dated  September  12,  1891, 
Mrs,  K  J.  Ford  conveyed  two-tblrds  of  lot  1, 
block  8,  Urqubart's  addition  to.  the  city  of 
Jefferson,  to  Mrs.  Kate  Kelley,  wife  of  M. 
Kelley.  The  consideration,  It  appeared  from 
recitals  In  the  deed,  was  |950  paid  to  Mrs. 
Ford  and  the  execution  and  delivery  to  her 
by  Mrs.  Kelley  and  her  husband  of  their 
promissory  note,  dated  said  September  12, 
1891,  for  $1,750,  payable  to  Mrs.  Ford's  or- 
der 109  days  after  its  date.  Payment  of  the 
note  was  secured  by  a  vendor's  lien  expressly 
retained  In  the  deed  to  Mrs.  Kelley. 

Mrs.  Kelley  died  intestate  at  a  time  not 
specified  in  the  record,  but  prior  to  June  31, 
1905,  leaving  no  relative  except  her  husband, 
who  died  testate  said  June  31,  1903.  Appel- 
lee was  the  sole  devisee  in  his  will. 

Mrs.  B.  J.  Ford  died  testate  in  October, 
1908.  Her  sons,  J.  L.,  J.  V.,  and  W.  H. 
Ford,  were  the  devisees  of  her  property.  J. 
V.  Ford  died  intestate  at  a  time  not  speci- 
fied in  the  record,  but  prior  to  December, 
1915,  leaving  as  his  oiily  heirs  his  brothers, 
J.  L.  and  W.  H.  Ford. 

By  virtue  of  an  order  of  sale  Issued  on  a 
judgment  rendered  June  14, 1907,  in  favor  of 
the  city  of  Jefferson  against  Mrs.  J.  V.  Ford 
for  taxes  due  the  city  for  the  years  1902, 
1903,  1904,  and  1905,  the  sheriff  of  Marlon 
county  sold  "%  block  8,  Urquhart  addition," 
and  by  his  deed  dated  September  4,  1907, 
conveyed  same  to  T.  D.  Rowell,  the  purchas- 
er at  such  sale.  Said  Rowell  by  his  quit- 
claim deed  dated  August  10,  1909,  conveyed 
"%  lot  1,  block  8,  Urquhart  addition,"  to  J. 
L.  and  J.  V.  Ford. 

By  their  deed  dated  December  — ,  1915,  J. 
L.  and  W.  H.  Ford  conveyed  two-thirds  of  lot 
1,  block  8,  Urquhart  addition,  to  appellant. 
The  deed  contained  recitals  as  follows: 

"The  said  property  herein  conveyed  being 
the  same  property  heretofore  conveyed  by  Mrs. 
B.  J.  Ford  to  Mrs.  Kate  Kelley.    •    «    •    The 

Santors  herein  being  the  sole  survivors  of  said 
rs.  E.  J.  Ford,  and  the  said  property  never 
having  been  paid  for  by  the  said  Mrs.  Kate 


Kelley,  and  the  vendor's  lien  note  named  in  said 
deed  from  the  said  Mrs.  E.  J.  Ford,  deceased, 
having  been  transferred  and  delivered  by  us 
to  the  Jefferson  Wholesale  Grocery  Company, 
the  purpose  of  this  deed  is  to  convey  all  title 
held  by  us  to  said  property,  as  well  as  to  the 
said  vendor's  lien  note  as  aforesaid." 

This  was  a  suit  by  appellant  against  ap- 
pellee. It  was  to  foseclose  the  Hen  retained 
by  Mrs.  Ford  on  the  land  to  secure  the  pay- 
ment of  the  $li750  note  and  to  sell  the  land 
to  satisfy  the  amount  of  the  note,  which,  it 
was  alleged,  was  wholly  unpaid,  or,  in  the 
alternative,  for  the  land.  Appellant's  claim 
of  a  right  to  recover  the  land  If  denied  the 
foreclosure  sought  was  on  the  theory:  First, 
that  the  sale  thereof  to  Mrs.  Kelley  was  re- 
scinded in  1809  or  1000  by  force  of  an  oral 
agreement  between  Mrs.  Ford,  acting  by  J. 
L.  Ford,  and  M.  Kelley;  second,  that  if  the 
sale  was  not  then  rescinded  so  as  to  revest 
the  title  to  the  land  in  Mrs.  Ford,  she  bad 
a  right  (which  appellant  had  acquired  and 
by  the  suit  asserted)  to  rescind  the  contract 
and  to  have  the  title  divested  out  of  Mrs. 
Kate  Kelley  and  appellee  as  her  successor; 
and,  third,  that  if  the  contract  was  not  re- 
scinded in  1899  or  1900,  as  claimed,  and  if 
appellant  was  not  entitled  in  this  suit  to  as- 
sert a  right  to  a  rescission,  it  nevertheless 
had  title  to  the  land  by  force  of  the  fire  and 
ten  years'  statute  of  limitations.  The  trial 
was  to  the  court  without  a  jury.  The  appeal 
is  from  a  judgment  in  appellee's  favor. 

T.  D.  Rowell,  of  Jefferson,  and  W.  L. 
Grogan,  of  Shreveport,  La.,  for  appellant. 
Schluter  &  Singleton,  of  Jefferson,  for  appel- 
lee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  The  correctness  of  the  action  of  the 
trial  court  in  sustaining  appellee's  exceptions 
to  appellant's  petition:  (1)  So  far  as  It  was 
for  a  foreclosure  of  the  vendor's  lien  assert- 
ed against  the  land  and  to  sell  same,  on  the 
ground  that  a  right  to  maintain  a  snlt  for 
such  relief  was  barred  by  the  four-year  stat- 
ute of  limitations;  and  (2)  so  far  as  It  was 
to  rescind  the  contract  of  sale  and  recover 
the  land,  on  the  ground  that  an  action  for 
such  relief  was  barred  by  force  of  the  pro- 
vision In  the  concluding  claase  of  article 
5095,  Revised  Statutes,  as  amended  by  Acts 
1913  (Gen.  Laws  Sp.  Sesa.  p.  39  [Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  5695]),  was 
not  challenged  in  that  conrt  and  is  not  dial- 
lenged  in  any  of  the  assignments  in  appel- 
lant's brief.  The  contention  on  this  appeal  is 
that  the  judgment  should  be  reversed  be- 
cause it  conclusively  appeared  from  the  tes- 
timony, it  is  insisted,  that  the  title  to  tbt, 
land  revested  in  Mrs.  Ford  by  a  rescission  in 
1809  or  1900  of  the  contract  by  which  she 
sold  same  to  Mrs.  Kate  Kelley ;  or,  if  it  did 
not  so  appear,  that  it  did  appear  that  the 
title  revested  in  Mrs.  Ftord  by  operation  of 
the  statute  of  limitations  of  five  and  ten 
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yeara  Ab  we  nnderstand  the  record.  It 
does  not  svq^pprt  the  contention.  It  not  only 
did  not  appear  as  a  matter  of  law  from  the 
testimony  that  the  statute  of  limitations  of 
five  and  ten  years  had  operated  to  revest  ti- 
tle In  the  Pords,  but  we  think  the  contrary 
appeared  to  be  true.  The  testimony  was  con- 
flicting on  the  Issue  as  to  whether  there  was 
a  rescission  In  1899  or  1900  of  the  contract 
between  Mrs.  Ford  and  Mrs.  Kate  Kelley. 
The  testimony  of  J.  U  Ford  was  relied  upon 
mainly  to  prove  such  a  rescission.  He  tes- 
tified as  follows: 

"After  that  note  was  due  I  talked  with  Mr. 
Kelley  about  it.  He  did  not  pay  it.  I  did  not 
make  any  trade  with  him  about  the  note  at  that 
time.  The  first  time  I  bad  a  conversation  with 
him  the  note  was  then  due  and  in  the  meantime 
Kelley  had  failed.  I  finally  reached  an  agree- 
ment with  him  about  the  property,  and  It  waa 
finally  delivered  over  to  me  in  this  way:  I  let 
the  note  run  along  when  it  became  due.  I  told 
him  I  did  not  care  to  crowd  him.  I  said,  'If 
you  are  not  able  to  pay  it  now,  I  will  discount 
the  note.'  ■  He  finally  said  he  could  not  pay  it, 
and  said,  'Tou  can  go  ahead  and  sell  it,  and  I 
will  make  a  deed  to  it.'  T  let  it  run  on  that 
way  until  about  1900  or  1901.  Along  about  the 
beginning  of  this  century  I  just  made  the  re- 
mark that  I  wanted  to  begin  the  century — ^I 
said,  'What  are  yon  going  to  do  about  that 
note?'  He  says,  'Ju»t  take  the  building;  I 
don't  want  it  and  can't  pay  for  it.'  I  took  what 
possession  I  could.  From  that  time  nt>  to  the 
time  I  conveyed  it  to  the  Jefferson  Wholesale 
Grocery  Company  I  and  my  brother  have  exer- 
cised control  and  jurisdiction  -over  it  and  owned 
the  property  according  to  my  anderstanding, 
for  my  mother,  and  then  for  myself.  The  rea- 
son I  did  not  take  a  deed  from  Kelley,  instead 
of  taking  it  under  those  cimditions,  along  about 
that  time  there  was  quite  a  number  of  judg- 
ments, as  I  understood.  Mike  Kellay  failed 
along  about  that  time  or  in  1892  or  1893,  and  I 
just  told  him  I  would  not  crowd  him.  I  said, 
'I  know  you  are  hard  up,  and  I  will  just  carry 
yon  along;'  and  then  when  we  finally  talked 
about  it  he  just  agreed  with  me ;  said,  'If  you 
can  sell  it  I  will  make  you  a  deed  without  any 
lawsuit'  He  said  he  would  make  the  deed  to 
the  person  I  gold  it  to." 

It  may  very  well  be  doubted  whether  the 
testimony  quoted  would  have  authorized  a 
finding  that  the  contract  was  rescinded  as 
claimed.  But,  conceding  it  would,  when 
considered  In  connection  with  other  testi- 
mony In  the  record  showing  that  the  Fords, 
subsequently  to  the  time  it  was  claimed  the 
rescission  was  effected,  claimed  to  own  the 
land  and  permitted  the  witness  Ada  Scott  to 
ase  it  as  a  place  to  store  wood  and  to  keep 
chickens  in  coops,  it  certainly  did  not  de- 
mand stH^  a  finding.  Instead,  we  think  it 
more  strongly  supported  the  theory  that 
there  was  no  resdsslim  of  the  contract,  but 
a  mere  agreement  that  J.  L.  Ford  might  sell 
the  land  and  apply  the  proceeds  of  the  sale 
as  a  credit  on  the  note.  This  theory  was 
further  strongly  supported  by  testimony 
abowlng  that  the  Fords  ever  after  the  time 
when  it  was  claimed  the  rescission  was  ef- 
fected until  December,  191S,  when  they  con- 
veyed the  land  to  appellant,  ceased  not  to 
assert  a  right  In  themselves  to  a  lien  there- 


on. That  this  is  true  appears  from  the  quo- 
tation from  the  deed  to  appellant  set  out  in 
the  statement  above  showing  that  J.  L.  and 
W.  H.  Ford  in  December,  1915,  were  then  as- 
serting that  they  owned  the  note  in  question 
and  a  lien  on  the  land  to  secure  Its  payment 
Such  a  claim  on  their  part  was  consistent 
with  the  theory  that  the  contract  was  never 
rescinded,  but  entirely  inconsistent  with  the 
claim  made  at  the  trial  and  urged  here  that 
the  contract  covering  the  sale  of  the  land 
was  rescinded  in  1899  or  1900. 
The  Judgment  is  affirmed. 


I.HVIN  V.  STBINLB.     (No.  5961.) 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.     Feb.  6,  1918.) 

1.  Pabtnership     <S=5336(3)— PsoriTS— Sufti- 
ciENOT  OF  Evidence. 

In  an  action  to  recover  a  partner's  fifth  in- 
terest in  plumbing  tools  and  in  the  profits  of 
the  firm,  evidence  that  plaintiff  was  entitled 
to  one-fifth  of  the  profits,  or  $120,  held  to  sus- 
tain judgment  for  that  amount. 

2.  Pabtnebshif  <8=389— PAitTN]EB''8  Lien. 

The  law  fixes  a  lien  for  the  interest  of  a 
partner  in  the  personal  property  of  the  firm,  and 
in  suit  by  a  partner  to  recover  a  fifth  interest 
in  plumbing  tools  and  the  profits  of  the  firm, 
no  evidence  was  necessary,  except  that  there 
was  partnership  property^  in  the .  hands  of  de- 
fendant, and  that  plaintiff  owned  an  interest 
in  it. 

Appeal  from  District  Court,  Bexar  Coun-  . 
ty ;  J.  T.  Sluder,  Judge. 

Suit  by  Leon  Steinle  against  Nathan  lievln. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Judgment  afiirmed. 

T.  H.  lUdgeway,  of  San  Antonio,  for  ap- 
pellant 

FLY,  C.  J.  This  is  a  suit  instituted  by  ap- 
pellee to  recover  of  appellant  his  one-fifth 
interest  In  certain  plumbing  tools  and  his 
one-fifth  interest  in  the  profits  of  a  partner- 
ship of  which  he  was  a  member.  He  also 
prayed  for  the  appointment  of  a  receiver. 
The  record  falls  to  show  the  aK>ointment  of 
a  receiver.  The  cause  was  tried  without  a 
Jury,  and  Judgment  was  rendered  in  favor 
of  appellee  for  $120,  his  one-fifth  interest  in 
the  profits  of  the  partnership  and  one-fifth 
Interest  in  a  certain  lot  of  tools  and  supplies 
belonging  to  the  partnership.  It  was  farther 
decreed: 

"And  it  further  appearing  to  the  court  that 
there  exists  a  lien  m  favor  of  the  plaintiff 
against  the  defendant  to  secure  a  judgment  of 
$120  herein  recovered  in  behalf  of  plaintiff,  up- 
on the  defendant's  four-fifths  interest  in  the 
above-described  property,  it  is  ordered,  adjudg- 
ed, and  decreed  that  this  lien  is  foreclosed,  and 
in  the  event  the  defendant  fails  to  pay  said  $120 
within  20  days  from  the  date  of  this  judgment, 
and  the  parties  hereto  do  not  report  to  this 
court  within  20  days  from  the  day  of  this 
judgment,  that  they  have  agreed  upon  a  divi- 
sion of  the  above-described  property  in  the 
proportions  above  named  or  in  either  event, 
then  the  clerk  of  this  court  will  issue  an  order 
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of  sale  directed  to  the  sheriff  or  any  constable 
of  Bexar  county,  Texas,  in  the  terms  of  the 
liuir,  and  the  said  officer  executing  said  writ 
snail  sell  said  property,  and  he  shaU  divide  the 
proceeds  thereof  in  the  proportion  of  one-fifth 
to  Leon  Steinle  and  four-fifths  to  Nathan  Levin. 
after  having  satisfied  the  judgment  in  favor  of 
Leon  Steinle  of  $120,  and  after  payment  of  all 
costs  herein,  and  in  the  event  the  interest  in  tho 
above  property  of  Nathan  Levin  does  not  sell 
for  sufficient  amount  to  pay  the  judgment  here- 
in in  favor  of  Leon  Steinle,  then  the  remainder 
of  said  judgment  shall  be  made  from  the  prop- 
erty of  the  defendant  Nathan  Levin,  and  that 
each  party  in  this  suit  shall  pay  one-half  of  the 
costs  nerein  incurred." 

[1]  It  is  contended,  through  the  first  and 
second  assignments  of  error,  that  there  Is  no 
basis  In  the  testimony  for  the  $120  Judgment 
In  favor  of  appellee,  as  there  Was  no  evi- 
dence that  tends  to  show  that  he  was  entitled 
to  such  proflta  Appellee  testified  that  the 
profits  were  from  |1,104.60  to  $1,289.50,  and 
that  the  unpaid  bills  were  $467.05,  which 
subtracted  from  the  lowest  amount  of  profits 
would  leave  $637.45  collected,  which  divided 
by  5  would  give  appellee  $127.49.  If  the  $1,- 
289.50  be  taken  as  profits,  $467.05  deducted 
would  leave  as  appellee's  one-fifth  interest 
$164.49.  No  one  swore  that  the  tools  and  sup- 
plies had  not  been  paid  for,  or  that  they  were 
paid  for  out  of  the  profits,  and  there  is  no 
ground  for  deducting  their  value  from  the 
profits.  The  evidence  tends  to  show  that 
they  were  bought  before  the  work  of  the 
partnership  began,  and  there  is  nothing  to 
«how  that  they  were  not  paid  for  by  the 
partnership.  Appellant  swore  that  he  did 
act  know  when  the  tools  were  bought,  but 
<hat  "the  books  would  show  when  we  started 
In  business."  He  also  said  that  the  tools  bad 
been  In  use  "since  we  have  been  In  business." 
He  states  in  regard  to  some  of  the  tools  that 
"we  bought  them."  He  did  not  claim  that  he 
bought  the  tools  and  supplies,  or  that  they 
were  not  paid  for. 

The  evidence  falls  to  show  that  a  large 
portion  of  the  personal  property  was  lost,  as 
contended  In  the  third  assignment  of  error, 
and  it  is  overruled. 

[2]  The  law  fixes  a  lien  for  the  Interest 
of  appellee  ta  the  personal  property  of  the 
partnership,  and  no  evidence  was  necessary, 
except  that  there  was  partnership  property, 
which  was  In  the  hands  of  appellant,  and 
that  appellee  owned  an  interest  In  it  Wig- 
gins V.  Blackshear,  86  Tex.  665,  26  S.  W. 
939;  Sherk  ▼.  Bank,  152  S.  W.  832;  Black- 
well  V.  Bank,  97  Tex.  445,  79  S.  W.  518 ;  Rev. 
Stats,  art  5671;  Merrlwether  v.  Hardeman, 
r>l  Tex.  436.  The  fourth  and  fifth  assign- 
ments attack  that  part  of  the  Judgment  giv- 
ing tile  lien,  not  on  the  ground  that  the  law 
does  not  give  the  lien,  but  that  there  was  no 
evidence  to  sustain  the  decree  of  a  lien. 
They  are  overruled. 

The  sixth  assignment  of  error  is  overruled. 
The  assignment  does  not  assail  the  authority 
of  the  court  to  provide,  if  the  parties  do  not 


agree  on  a  partition  of  the  property,  that  it 
should  be  sold  and  the  proceeds  divided. 
The  Judgment  Is  affirmed. 


McCOY  ▼.  BANKERS'  TRUST  CO. 

(No.  7842.) 

(Ck>urt  of  Civil  Appeals  of  Texas.    Dallas    Jan. 

12,  19ia    Rehearing  Denied  Feb.  16,  1918.) 

1.  Abatement  and  Revival  «s»9  — Othkb 
Actions  Pendinq — Identity  of  Pasties. 

The  plea  of  another  action  pending  is  not 
available,  where  the  plaintiff  in  one  suit  is  the 
defendant  in  the  other,  and  the  defendant  in 
the  one  is  plaintiff  in  the  other. 

2.  Abatement  and  Revival  <=»86  — Otheb 
Action  Pending— Time  tob  Conbideuno 
Plea. 

Under  the  statute  which  requires  pleas  in 
abatement  to  be  determined  during  the  term  at 
which  they  are  filed,  if  the  business  of  the  court 
permits,  failure  to  determine  a  plea  of  another 
action  pending  at  the  term  at  which  it  is  filed, 
in  the  absence  of  showing  that  the  court  busi- 
ness prevented,  waives  the  plea. 

3.  Appeal  and  Ebbob  «=>1089(16)  —  Habm- 
LESB  Ebbob. 

Error,  if  any,  in  diq>08ing  of  plea  of  other 
action  pending  is  harpiless,  where  the  pleader's 
failure  to  have  such  plea  detennined  at  the 
term  at  which  it  was  filed  waived  the  plea. 

4.  Cobpobations  «s>99(1) — Stock— Validitt 
OF  Issue. 

Action  on  note  given  in  purchase  of  stock 
under  contract  by  which  the  notemaker  agreed 
to  buy  the  stock  and  to  pay  therefor  fl  months 
after  the  date  of  the  note,  in  the  absence  of 
showing  that  stock  was  issued  before  the  note 
was  paid,  and  especially  in  view  of  the  defend- 
ant's allegations  that  the  stodt  had  not  been 
delivered,  was  not  obnoxious  to  Const  art.  12, 
{  6,  proliibiting  issuance  of  corporate  stock  ex- 
cept for  money  paid  and  labor  done  or  property 
received. 

5.  Contbactb  «S9143— CoNarBucnoM. 

Where  a  contract  is  susceptible  of  two  con- 
structions, one  making  it  legal  and  another  an 
illegal  contract,  the  former  construction  will  be 
adopted. 

6.  Cobpobations  «s>80(1}— Sals  or  Stock—. 

MIHBBPBESBNTATIONS— FTITUBE  PBOMISEa. 

Representations  having  reference  to  the  fu- 
ture merely,  however  much  relied  on,  do  not 
constitute  a  cause  of  action  or  ground  of  de- 
fense against  an  action,  by  the  principal  of  the 
a^nt  who  made  such  representations,  on  a  note 
givea  for  corporation  stock  purchased  in  reli- 
ance on  such  representations. 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  W.  F.  Whltehorst,  Judge. 

Actlcm  by  the  Bankers'  Trust  Company 
against  W.  A.  McCoy.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Guy  8.  McFarland  and  Kennon  ft  Hadden, 
all  of  San  Antonio,  for  appellant  Towne 
Toung  and  Etberldge,  McCormlck  &  Brom- 
berg,  aU  of  Dallas,  for  appellee. 

TALBOT,  J;  The  appellee,  a  corporation 
of  Dallas,  Tex.,  Instituted  this  suit  against 
the  appellant,  of  Atascosa  county,  Tex.,  upon 
a  written  contract  of  subscription  tor  shares 
of  the  capital  stock  Of  said  corporation  and 
upon  a  promissory  note  executed  and  d^r- 
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ered  to  appellee  at  the  date  of  sakl  subscrtp- 
tlon  contract  by  appellant,  to  recover  tbe  snm 
of  $1,150,  together  with  the  Interest  and  at- 
torney's fees  provided  for  In  the  note,  less  a 
credit  of  $80^  paid  thereon.  The  aK)ellaat 
pleaded  In  abatement  of  the  stdt  the  pendency 
of  a  prior  action  brought  by  him  against  ap- 
pellee In  the  district  court  of  Atascosa  coun- 
ty, seeking  a  cancellation  of  the  contract  and 
note  herein  sued  on  because  of  certain  alleged 
fraudulent  and  untrue  representations  on  the 
part  of  the  agent  of  appellee,  which  he  says 
Induced  him  to  subscribe  for  the  stock  of  ap- 
pellee and  to  execute  his  note  therefor.  Sub- 
ject to  his  plea  in  abatement  the  appellant 
answered  by  a  general  demurrer,  a  general 
denial,  and  by  special  plea,  charging,  in  sub- 
stance, that  the  note  described  in  appellee's 
petition  was  executed  and  delivered  in  con- 
sideration of  the  issuance  and  agreement  to 
deliver  to  appellant  100  shares  of  the  cap- 
ital stodc  of  apptilee,  and  that  appellant 
agreed  to  purchase  said  stock  upon  the  rep- 
resentation of  appellee's  agent,  J.  M'.  Afoses, 
who  solicited  the  purchase,  to  the  effect  that 
he  (Moses)  had  been  ezpr^sly  authorized  by 
W.  B.  Slaughter,  the  then  president  of  the  ap- 
pellee corporation,  to  state  to  prospective 
purchasers  of  Its  stock  who  were  resident  in 
tbe  section  of  the  state  in  which  appellant  re- 
sided, and  which  was  contignous  to  the  city  of 
San  Antonio,  that  appellee  would  open  "a 
branch"  In  said  dty  for  the  purpose  of  han- 
dling loans  and  collateral  in  Southwest  Texas, 
in  which  section  appellant  then  and  now  re- 
sides, and  that  in  the  matter  of  placing  loans 
and  handling  collateral  such  stockholders 
would  be  given  preference;  that  as  an  In- 
ducement to  appellant  to  purchase  the  stock 
appellee's  agent,  Moses,  made  the  representa- 
tions .stated,  and  that  said  representations 
were  "untrue,  and  were  falsely  and  fraudu- 
lently authorized  to  be  made" ;  that  appellee 
has  never  <^>ened  a  branch  office  in  San  An- 
tonio, Tex.,  nor  at  any  other  point  in  South- 
west Texas,  and  never  intended  so  to.  do; 
that  at  the  time  of  tbe  negotlaticois  for  the 
purchase  of  said  stock  appellant  resided  in 
Atascosa  county,  far  removed  from  the  dty 
of  Dallas,  the  home  office  of  appellee,  and 
without  a  financial  institution,  and  therefore 
was  not  interested  in  the  purchase  of  stock  In 
appellee  company ;  that  knowing  these  things, 
the  aiwellee's  agent  made  tbe  statements  and 
represeotations  above  detailed;  that,  believ- 
ing said  representations  to  be  true,  and  rely- 
ing upon  them,  appellant  agreed  to  purdtase 
said  stock  and  to  execute  his  note  therefor. 
The  appellant  further  alleged  that  said  stock 
had  never  been  delivered  to  him.  The  court 
before  whom  the  case  was  tried  without  a  ju- 
ry sustained  exceptions  urged  by  appellee  to 
both  appellant's  plea  in  abatement  and  his 
special  answer,  and  said  plea  and  answer 
were  stricken  out  The  court  also  overruled 
the  appellant's  general  demurrer  to  appdlee's 
petitiok 


In  response  to  the  request  of  both  appellant 
and  appellee  the  court  filed  conclusions  of 
fact  and  law.  These  flndii«s  of  fact,  which 
we  adopt,  are  as  follows: 

"On  Aprfl  16,  1914,  the  defendant  executed 
and  deUvered  to  the  plaintiff  his  written  con- 
tract of  Bubscriptiou  for  100  shares  of  tbe  cap- 
ital stock  of  the  plaintiff  corporation,  agreeing 
to  pay  therefor  $1,150,  and  further  agreeing  that 
no  statement,  representation,  or  agreement  of 
warranty  made  to  him  by  the  person  taking  the 
contract  shonld  in  any  way  operate  to  cancel 
or  annul  the  contract,  unless  the  same  be  re- 
duced to  writing  and  filled  in  on  the  following 
line.  For  that  purpose  a  line  was  left  blank, 
but  there  was  no  insertion  therein. 

"Simultaneously  d^endant  executed  and  de- 
livered to  the  plaintiff,  which  is  now  the  legal 
owner  and  holder  thereof,  his  certain  promissory 
note  in  writing,  whereby  he  promised  to  pay  the 
plaintiff  at  Dallas,  Tex.,  nine  months  after 
April  15,  1914,  the  sum  of  $1,150,  with  intei^ 
est  thereon  at  the  rate  of  7  per  cent,  per  an- 
nuni  from  April  15,  1014,  until  paid,  and  10 
per  cent,  additional  as  attorney'r  fees  in  the 
event  of  suit  or  placement  for  collection.  Said 
note  bears  a  credit  of  $80.50  as  of  date  Sep- 
tember 1,  1915.  Plaintiff,  after  maturity  of  said 
note,  placed  the  same  in  the  hands  of  its  attor- 
neys, who  brought  this  suit  thereon  under  an 
agreement  that  they  were  to  be  paid  the  attor- 
ney's fees  therein  stipulated.  The  halance  due 
on  said  note,  including  principal,  interest,  and 
attorney's  fees,  less  the  credit  aforesaid,  is  the 
sum  of  $1392.13. 

"On  January  14,  1915,  the  day  on  which  said 
note  matured,  the  defendant  wrote  to  plaintiff  at 
Dallas  from  San  Antonio  as  follows:  'Your 
favor  of  the  8th  inst.  received  and,  in  regard 
to  the  100  shares  of  Bankers  Trust  Company 
stock  which  is  due  on  this  day,  I  am  sorry  to 
state  that  at  this  time  I  cannot  see  m^  way 
clear  to  do  anything  in  the  way  of  taking  up 
my  note  and  can  onlV  ask  you  for  an  extension 
of  twelve  months,  xou  are  of  course  aware 
of  the  fact  that  all  banks  are  not  making  any 
loans  at  present  and  with  these  conditions  ex- 
isting one  can  only  ask  for  extension.  Hoping 
you  are  in  position  to  take  care  of  me  in  this 
matter  by  giving  an  extension  as  stated  above, 
I  am  yours  very  truly,  [Signed]  W.  A.  Mc- 
Coy.' 

"This  suit  was  not  instituted  until  July  1, 
1916,  or  more  than  12  months  after  tbe  maturity 
of  the  defendant's  note,  and  the  inference  is 
that  the  extension  requested  by  the  defendant 
was  granted  by  the  plaintiff. 

"Defendant's  said  letter  sugeesta  neither  dis- 
satisfaction nor  grounds  of  defense,  but  con- 
stitutes a  plain  recognition  of  liability  on  his 
part. 

"Plaintiff  in  open  court  tendered  to  the  de- 
fendant, upon  payment  by  the  defendant  of  his 
note,  the  shares  of  stock  in  exact  accordance 
with  the  specification  thereof  in  the  defendant's 
said  written  contract  of  subscription." 

The  court  c(mduded  that  the  law  applica- 
ble to  the  facts  found  entitled  appellee  to  a 
Judgment  against  appellant  in  the  sum  of 
$1,392.13,  and  such  Judgment  was  rendered. 

The  action  of  the  court  in  sustaining  ap- 
pellee's exceptions  to  appellant's  plea  in 
abatement  is  made  the  basis  of  his  first  and 
second  assignments  of  error.  These  excep- 
tions were:  (1)  That  the  plea  in  abatement 
failed  to  present  any  such  facts  as  precluded 
appellee  from  the  prosecution  of  this  action; 
(2)  that  it  distinctly  appears  from  said  plea 
that  there  are  t«oc  pending  two  actions  la 
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which  idalntlfl  (appellee)  ts  the  same  and  the 
defendant  (appellant)  the  same. 

[1]  We  think  there  was  no  error  In  sus- 
taining the  exceptions.  The  appellee  was  not 
the  plaintiff  In  both  suits.  It  was  the  plain- 
tiff in  this  suit,  the  one  sought  to  be  abated, 
and  the  defendant  In  the  suit  brought  by  the 
appellant  in  Atascosa  county.  In  such  case 
the  general  rule  Is  to  the  effect  that  the  plea 
of  a  prior  action  pending  applies  only  where 
plaintiff  in  both  suits  Is  the  same  person,  and 
both  are  commenced  by  himself,  and  not  to 
cases  in  which  there  are  cross-suits  by  a 
plaintiff  in  one  suit  who  is  defendant  in  the 
other;  in  other  words,  that  where  the  party 
defendant  in  the  prior  suit  is  plaintiff  In  the 
subsequent  suit,  the  first  suit  caimot  be  plead- 
ed in  abatement  of  the  second.  There  are  de- 
cisions to  the  contrary  in  some  jurisdictions, 
while  in  others  exceptions  to  the  rule,  it 
seems,  have  been  recognized.  The  general 
rule  stated,  however,  seems  to  be  established 
by  the  weight  of  authority.  Corpus  Juris, 
p.  82,  and  cases  cited  under  note  77 ;  Stand- 
ard Bncyc.  of  Proc.,  p.  1018,  and  cases  cited 
under  note  91. 

[2,  3]  But  aside  from  the  foregoing  general 
rule,  our  statute  requires  i^eas  in  abatement 
and  other  dilatory  pleas  to  be  determined 
during  the  term  of  the  court  at  which  they 
are  filed,  if  the  business  of  the  court  per- 
mits, and  the  record  shows  that  the  plea  in 
abatement  in  this  case  was  filed  during  the 
May  term,  1916,  and  not  determined  until 
the  September  term  of  the  court,  nor  do  we 
find  anything  in  the  record  showing  that  the 
business  of  the  district  court  was  such  as 
prevented  a  presentation  and  determination 
of  the  plea  in  abatement  during  the  term  at 
which  It  was  filed,  or  that  it  was  called  to 
the  attention  of  the  court  at  that  term.  This' 
being  true,  we  think  It  must  be  held  that  ap- 
pellant waived  said  plea,  and  that  the  dis- 
position made  of  it  furnishes  no  ground  for 
a  reversal  of  this  case.  Harris  Millinery  Co. 
V.  Melcher,  142  S.  W.  100;  Smith  v.  First 
Xat.  Bank  of  Waco  et  al.,  187  S.  W.  233. 

[4]  It  Is  assigned  that  that  court  erred  In 
overruling  appellant's  general  demurrer  to 
appellee's  original  petition  filed  July  1,  1916. 
The  argument  in  support  of  this  assignment 
is.  In  substance,  that  the  petition  of  appellee 
shows  upon  its  face  that  the  promissory  note 
sued  on  was  given  in  payment  of  shares  of 
stock  of  appellee  corporation  under  a  con- 
tract contemplating  the  issuance  and  deliv- 
ery thereof  before  the  payment  of  said  note ; 
therefore  the  contract  and  note  were  in  vio- 
lation of  section  6,  article  12,  of  our  Consti- 
tution which  declares: 

"No  corporation  shall  issue  stock  or  bonds 
except  for  money  paid,  labor  done  or  property 
actually  rc<;eivea." 

The  assignment  will  be  overruled.  The 
original  petition  of  the  appellee  charges  that 
the  appellee  and  the  appellant  entered  into  a 
nrrltten  contract  whereby  the  appelant  sub- 


scribed for  and  the  appellee  agreed  to  sell 
appellant  100  shares  of  the  capital  stock  of 
appellee,  and  that  appellant  prtMnlaed  and 
agreed  to  pay  therefor  9  OHNiths  thereafter, 
or  on  January  16,  1015,  $1,150;  that  as  an 
evidence  of  appellaDt's  obligation  to  par  for 
said  stock  on  said  date,  he.  In  addition  to 
executing  a  written  contract  of  subscriptioD 
for  the  stock,  executed  and  delivered  to  ap- 
pellee Iiis  promissory  note  for  the  principal 
sum  of  $1,150,  payable  at  Dallas,  Tex.,  with 
interest,  and  providing  that  if  appellant  fail- 
ed to  pay  for  the  stock  as  agreed  and  it  be- 
came necessary  to  place  said  contract  In  the 
hands  of  an  attorney  for  collection  or  to 
bring  suit  on  said  note  appellant  would  pay 
10  per  cent,  additional  as  attorney's  fees, 
but  there  is  no  allegation  in  the  petition  to 
the  effect  that  the  stock  sub&crlbed  for  by 
appellant  was  to  be  issued  before  the  sub- 
scription price  or  vote  was  paid.  The  appel- 
lee did,  however,  file  a  supplemental  peti- 
tion, In  which  the  8utx«rlptlon  contract  in 
question,  but  not  the  note,  was  set  out  La 
bsoc  verba,  and  if  It  be  conceded  that  this 
supplemental  position  should  be  considered  in 
connection  with  aj^ellee's  original  petition 
In  passing  on  appellant's  general  demurrer 
and  in  determining  whether  or  not  it  appear- 
ed upon  the  face  of  appellee's  pleadings  that 
the  note  in  suit  was  given  tmder  a  contract 
contemplating  the  issuance  and  delivery  of 
the  stock  which  appellant  agreed  to  purdiaite 
before  the  payment  of  said  note,  still  we 
think  the  appellee's  petition  was  not,  for  the 
reason  urged  by  appellant,  obnoxionB  to  his 
general  demurrer.  The  language  of  the  con- 
tract upon  which  appellant  relies  as  show- 
ing that  the  parties  contemplated  a  present 
Issuance  and  delivery  of  the  stock  and  the 
giving  of  the  note  sued  on  in  payment. there- 
for— that  is,  a  sale  on  a  credit — ^i8\  as  fol- 
lows: 

"This  is  to  certify  that  I  hereby  purchase  100 
shares  of  the  capital  stock  of  the  Bankers'  "Tnidt 
Company,  for  which  I  agree  to  pay  eleven  hun- 
dred fifty  dollars.  ♦  •  ♦  The  further  consid- 
eration is  that  I  will  extend  to  Bankers'  Trust 
Company  the  option  to  purchase  above-described 
stock  should  my  stock  be  for  sale." 

Neither  the  original  nor  supplemmtal  pe- 
tition contains  any  allegation  that  the  fctock 
had  been  Issued  or  delivered,  and  It  Is  evi- 
dent the  contract  In  question  was  one  of 
subscription.  The  language  of  the  contract, 
"I  hereby  purchase,"  alone  or  considered  in 
connection  with  that  giving  the  appellee  an 
option  to  purcha&e  the  stock  from  appellant 
in  the  event  appellant  desired  to  sell,  does 
not  necessarily  show  or  imply  that  It  was 
the  agreement  of  the  parties  that  the  stock 
should  be  l&sued  and  delivered  to  appellant 
before  the' payment  of  the  purchase  money. 
On  the  contrary,  we  think  the  most  natural 
and  reasonable  construction  of  the  contract, 
the  one  most  consistent  with  tiie  nature  of 
the  transaction  and  which  experience  teaches 
would  ordinarily  or  commonly  be  given  it 
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by  bustikesB  mea.  Is  tbat  it  waa  not  Intended 
that  the  stock  waa  to  be  iasued  until  the 
price  agreed  to  be  paid  therefor  was  actually 
paid  or  tendered.  There  Is  nothing'  in  the 
pleadings  or  evidence  which  indicates  that 
the  stock  had  been  Is&ued,  and  the  ai^iellant 
expressly  alleges  in  his  answer  that  it  had 
never  been  delivered.  The  very  dear  infer- 
ence to  be  drawn  from  the  record  is  that 
both  appellant  and  appellee  understood  the 
contract  to  mean  that  the  stock  was  not  to 
be  Issued  and  delivered  until  paid  for  In 
money.  So  far  as  anything  appears  to  the 
contrary  appellant  never  asked  for  or  de- 
manded an  issuance  or  delivery  of  the  stock 
to  him,  claiming  that  by  the  terms  of  the 
contract  he  was  entitled  thereto.  Indeed, 
as  evidencing  that  he  made  no  such  claim 
or  demand,  he  wrote  to  appellee  nearly  one 
year  after  the  executfon  of  the  contract  of 
subscription  and  note  sued  on,  expressing 
his  Inability  to  pay  for  the  stock  as  he  had 
agreed  to  do,  and  asking  for  an  extension 
of  the  time  of  payment  for  12  months.  In 
this  letter  there  is  no  hint  of  dissatisfac- 
tion'because  the  stock  had  not  been  issued 
and  delivered,  or  claim  that  under  the  terms 
of  the  contract  he  was  entitled  to  its  Issu- 
ance and  delivery.  The  trial  court  found,  as 
heretofore  shown,  that  the  appellee  in  the 
trial  of  the  case,  in  open  court,  tendered,  up- 
on payment  by  the  appellant  of  the  note  sued 
on,  the  shares  of  stock  in  exact  accordance 
with  the  terms  of  the  appellant's  written  con- 
tract of  subscription,  and  the  Judgment  ren- 
dered directs  the  delivery  of  the  stock  to  ap- 
pellant upon  satisfaction  thereof.  We  are 
unable  to  see  any  sufficient  reason  for  hold- 
ing that  the  trial  court  was  in  error  in  this 
particular,  and  his  conclusions  will  not  be 
disturbed. 

[t]  It  is  well  settled  that  where  a  con- 
tract Is  susceptible  of  two  constructions,  one 
making  it  legal  and  another  an  Illegal  con- 
tract, the  former  construction  will  be  adopt- 
ed. The  Constitution  of  this  state  simply 
prohibits  the  Issuance  of  corporate  stock, 
except  for  money  paid,  labor  done,  or  prop- 
erty actually  received.  There  Is  nothing 
showing  that  the  stock  subscribed  for  by  ap- 
pellant was  ever  Issued,  and,  under  the  facts' 
alleged,,  it  cannot  reasonably  be  said  that  the 
contract  entered  into  between  appellant  and 
appellee  was  in  contravention  of  our  Con- 
stitution. Cope  V.  Pltzer,  166  S.  W.  447; 
Horn  Bros.  v.  Baker,  173  S.  W.  474;  Farmers' 
&  Merchante'  State  Bank  v.  Falvey,  175  S. 
'  W.  833 ;  C(Nnmonwealth  Bonding  &  Casualty 
Ips.  Co.  V.  Hill,  184  S.  W.  247. 

It  follows  from  what  has  been  said  tbat 
the  court  did  not  err  in  admitting  In  evi- 
dence the  note  sued  on,  and  that  appellant's 
fourth  aaslgmnept  of  error,  complaining  of 
Its  admission.  Is  without  merit. 

[•]  The  remaining  assignments  of  error, 
wbicb  are  the  fifth  and  sixth,  and  which 


are  groni)ed  in  the  brief  and  complain  of 
the  court's  action  In  sustaining  appellee's  ex- 
ceptions to  appellant's  "special  answer,"  the 
substance  of  which  has  been  stated  In  a  for- 
mer part  of  this  opinion,  will  be  overruled. 
A  statement  which  is  prcmUssory  in  its  na- 
ture, or  an  assurance  of  what  will  thereafter 
be  done,  is  not  a  representation,  but  rather 
in  the  nature  of  a  contract,  and  is  not  the 
basis  of  an  action  for  deceit  So  that  repre- 
sentatloDS  having  refer«ice  to  the  future 
merely,  however  nmdi  relied  on,  do  not  con- 
atitute  a  cause  of  action  or  ground  of  de- 
fense. It  Is  said  that  a  person  to  whom  such 
statements  are  made  had  no  right  to  rely 
on  them.  Smith  on  tbe  Law  of  Fraud,  g7. 
The  allegations  in  appellant's  answer  to  the 
effect  tbat  appellee's  agent  stated  to  him 
that  appellee  would  ^tabllsh  a  branch  office 
at  San  Antonio  for  the  purpose  of  handling 
loans  and  collateral  in  Southwest  Texas,  and 
which  were,  at  the  Instance  of  appellee, 
stricken  out,  do  not  show  the  representation 
of  an  existing  fact,  but  rather  a  represen- 
tation promissory  in  its  nature  and  having 
reference  to  the  future  merely.  This  belnp 
true,  the  failure  on  the  part  of  appellee  to 
comply  with  such  promise  constituted  no 
defense  to  this  action,  and  appellee's  ex- 
ceptions to  the  allegations  in  appellant's  an- 
swer setting  up  such  m»tter  were  correctly 
sustained. 

The  record  disclosing  no  revwslble  error, 
the  Judgment  of  the  district  court  is  af- 
firmed. 

Affirmed. 


DE  BERRY  v.  CHAMBERS.    (No.  1896.1 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Jan.  17,  1918.) 

1.  Appeal  and  Ekrob  «=3l041(2)— Amendino 
PETmoN— Per  VICE . 

Tinder  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1824,  authorizing  amendments  in  vacation, 
etc.,  a  defendant  cannot  complain  that  a  peti- 
tion alleging  his  agsumpHon  of  purchase-price 
notes  wag  amended  during  vacation  withoat 
service  upon  him.  bo  as  to  allege  that  he  had 
conveyed  the  land  for  which  the  notes  were 
jriven  to  other  defendants,  since  such  amendment 
did  not  affect  him. 

2.  Appeal  and  Rbbor  4=3293  —  Rerervino 
.Grounds  for  Review— New  Triat,  Motion. 

Where  the  court  had  jurisdiction  of  an  ac- 
tion on  notes,  and  no  fraud,  accident,  or  mis- 
take was  shown,  defendant  must,  under  the 
statute,  raise  the  question  of  errors  ia  the  judc- 
ment  by  a  new  trial  application,  and,  if  the 
applicaoon  be  denied,  by  an  appeal  from  such 
denial. 

Appeal  from  District  Court,  Cherokee 
County;  L.  D.  Gulnn,  Judge. 

Suit  by  G.  W.  De  Berry  against  Roy  Cham- 
bers. Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 
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D.  S.  Lewis,  by  a  deed  dated  Jaly  6,  1914, 
conveyed  94%  acres  of  land  In  Cherokee 
county  to  IJ.  F.  Weeks,  who  by  a  deed  dated 
January  18,  1915,  conveyed  same  to  H.  B. 
and  Lynn  Weathersby,  who  by  a  deed  dated 
February  12,  1915,  conveyed  It  txX  appellant 
and  E.  B.  Fllppen.  A  part  of  the  con- 
sideration for  the  conveyance  to  Weeks 
was  his  two  promissory  notes  payable  to 
Lewis,  aggregating  $175,  and  secured  by  a 
vendor's  Hen  retained  on  the  land.  As  a  i>art 
of  the  consideration  to  Weeks  for  his  con- 
veyance of  the  land  to  H.  B.  and  Lynn 
Weathersby,  they  assumed  the  payment  of 
the  notes  mentioned  above,  and  as  a  part 
of  the  consideration  to  them  for  their  con- 
veyance to  Fllppen  and  appellant  the  latter 
aissumed  the  payment  of  same.  The  notes 
passed  into  the  liands  of  appellee,  who,  after 
they  matured,  commenced  suit  thereon  in  the 
district  court  of  Cherokee  county  by  a  peti- 
tion filed  November  30,  1915.  The  suit  was 
against  one  T.  B.  Weathersby  and  all  the 
other  parties  hereinbefore  named  except 
Lewis.  The  recovery  sought  as  against  H. 
B.  and  Lynn  Weathersby  and  Fllppen  and 
appellant  was  on  the  assumption  by  them  of 
the  payment  of  the  notes.  Citation  to  ap- 
pellant on  said  petition  was  Issued  Febru- 
ary 7,  1916,  to  Gregg  county,  and  was  served 
on  blm  in  that  county  March  1,  1916,  by 
delivering  to  him  in  person  a  copy  thereof 
and  of  said  petition.  An  amended  petition 
was  filed  AprU  27,  1916,  during  the  vacation 
of  the  court,  service  of  which  was  not  had 
on  appellant  The  only  dlfCerence,  it  appears, 
between  the  two  petitions,  was  that  it  was 
alleged  in  the  amended  petition,  and  was  not 
in  the  original,  that  Fllppen  and  appellant 
had  conveyed  the  land  to  T.  B.  Weathersby, 
and  that  the  deed  to  the  latter  had  been  re- 
corded in  the  deed  records  of  Cherokee 
county.  There  was  a  Judgment  by  default 
in  favor  of  Chambers  against  appellant  and 
other  parties  defendant,  except  T.  B.  Weath- 
ersby, for  the  amount  due  on  the  notes,  and 
against  them  and  T.  B.  Weathersby  foreclos- 
ing the  vendor's  lien  claimed  against  the 
land  to  secure  payment  of  the  notes.  The 
suit  resulting  In  the  judgm«it  from  which 
this  appeal  was  prosecuted  was  by  appellant 
against  appellee  to  enjoin  the  latter  "from 
causing  or  allowing  a  levy  to  be  made"  on 
property  of  the  former  by  virtue  of  an  execu- 
tion issued  on  the  Judgment  in  appellee's  fa- 
vor against  appellant  and  the  other  parties 
mentioned,  and  "from  the  enforcement"  of 
that  Judgment,  and  for  general  relief.  The 
grounds  upon  which  appellant  based  the  right 
he  claimed  to  relief  he  sought  were  (1)  the 
failure  of  Chambers  to  notify  him  of  the 
filing  of  the  amended  petition  referred  to,  and 
(2)  proof  he  alleged  he  could  produce  showing 
that  he  and  Fllppen  never  assumed  the  pay- 
ment of  the  notes  sued  upon.  After  granting 
a  temporary  injunction  as  prayed  for,  the 
court  dissolved  it,  and  rendered  judgment  re- 
fusing appellant  any  reUet 


F.  B.  Martin,  of  Longvlew,  for  ai>pellant 
Lee  O.  Carter,  of  Jacksonville,  tot  appellee. 

WILL80N,  C.  J.  (after  stating  the  facts  as 
above).  [1]  It  is  not  contended,  and  we  think 
could  not  be  reasonably,  that  the  citation  and 
service  thereof  on  appellant  did  not  confer 
upon  the  court  Jurisdiction  of  his  person,  so 
far  as  the  cause  of  action  stated  in  the  orig- 
inal petition  was  concerned.  The  contentl<Mi 
is  tliat  the  Judgment  against  appellant  was 
unauthorized,  because  he  was  not  notified 
of  the  filing  In  vacation  of  the  amended  peti- 
tion. It  is  not  necessary  to  determine  wheth- 
er appellant  would  have  been  enUUed  on  thab 
ground  to  relief  he  sought,  or  not,  had  It  ap- 
peared that  the  amended  petition  In  fact  set 
up  a  cause  of  action  against  him  differing 
from  the  one  set  up  In  the  original  petition; 
for  it  Is  plain  from  the  record  tliat  the  amend- 
ed petition  did  not  do  that  The  cause  of 
action  against  appellant  stated  in  the  amend- 
ed petition  was  Identically  the  same  as  tliat 
stated  in  the  original  petition..  The  only 
difference  between  the  two  petitions  was 
that  it  was  alleged  In  the  amended  one,  and 
was  not  In  the  orlglnar,  th^at  the  -land 
against  which  the  foreclosure  was  sought 
had  been  conveyed  by  appellant  and  Fllppen 
to  T.  B.  Weathersby.  It  is  clear,  we  think, 
that  this  allegation  did  not  concern  appellant, 
and  therefore  that  he  was  not  entitled  to 
complain  because  he  was  not  notified  of  the 
filing  of  the  petition  containing  it  Article 
1824,  Vernon's  Statutes;  TeL  Ca  v.  Camp- 
bell, 41  Tex.  Civ.  App.  204,  91  S.  W.  312; 
Railway  Co.  v.  Porter,  156  S.  W.  267;  Rabb 
V.  Rogers,  67  Tex.  335,  3  S.  W.  303. 

[2]  It  appearing,  as  it  did,  that  he  had  Ja- 
rlsdlctlon  of  the  suit,  and  of  the  parties  there- 
to, prosecuted  by  appellee  against  appellant 
and  others,  the  court  had  power  to  render 
the  Judgment  he  did  render  therein  against 
appellant.  If  it  was  erroneous,  and  we  tiiiirt 
it  was  not  for  any  reason  appearing  In  the 
record  before  us,  appellant  should  have  ap- 
plied for  a  new  trial  as  provided  by  the  stat- 
ute, and,  If  refused,  one  should  havie  had  the 
error  corrected  by  an  appeal  or  writ  of  error 
prosecuted  as  authorized  by  law.  No  other 
way  to  obtain  relief  against  mere  error  in 
that  Judgment  was  open  to  him  in  the  ab- 
sence of  a  showing  that  It  was  rendered -as 
a  result  of  fraud,  accident,  or  mistake  and 
without  fault  or  negligence  on  his  part. 
Ham  V.  Phelps,  65  Tex.  592.  He  neither  al- 
leged nor  proved  that  the  Judgment  was  tbe 
result  of  either  fraud  or  accident  or  mistake; 
and  not  only  did  not  show  that  he  was  with- 
out fault  or  negligence  in  tailing  to  Aetend 
the  suit,  but,  on  the  contrary,  as  a  witness 
in  his  own  behalf  testified  that  he  "paM 
no  attention  to  the  suit  whatever"  because 
he  "thought  T.  B.  Weathersby  was  going  to 
pay  and  settle  It" 

There  Is  no  error  In  the  Judgmmt  from 
which  this  appeal  is  prosecuted.  Therefore 
It  is  affirmed. 
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PARLIN  ft  ORENDORFP  IMPLEMENT  CO. 
v.  FRET.     (No.  1881.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Feb.  6,  1918.     Rehearing  Denied 

Feb.  14,  1918.) 

1.  Removal  *of  Caubes  «=s>74  —  Action  on 
Notes  and  CfuABANTY— Intekest  and  At- 
tobney's  Fees. 

Where  the  payee  sued  on  notes  and  against 
the  guarantor  for  the  interest  and  attorney's 
fees  accrued  and  not  paid  prior  to  the  due  date 
of  the  notes,  the  amount  In  controversy  was  the 
amount  of  the  interest  and  attorney's  fees,  and 
not  the  amount  of  the  notes,  though  the  guar- 
antor denied  its  liability  and  the  judgment  might 
be  pleaded  as  res  judicata  in  any  future  action 
against  the  guarantor. 

2.  Judgment  «=»586(1)  —  Conclttbivkness  — 
Res  Judicata. 

The  distinction  between  a  judgment  operat- 
ing as  estoppel  to  further  litigation  of  a  particu- 
lar question  of  fact  and  one  which  is  a  com- 
plete bar  to  a  second  euit  is  that  the  former  may 
be  invoked  when  there  is  an  identity  of  parties 
and  issues,  and  the  latter  only  when  there  is 
also  identity  of  subject-matter. 

3.  Removal  of  Causes  «=»48— Right  to  Rb- 
MOVE— Sepakable  "Contbovekst." 

To  entitle  a  nonresident  defendant  to  re- 
moval of  the  cause  to  the  federal  court  under 
U.  S.  Comp.  St.  1916,  g  1010,  the  controversy 
as  to  him  must  be  separable  from  that  against 
resident  codefendants,  the  word  "controversy" 
meaning  matter  in  dispute,  in  passing  on  which 
the  court  must  look  to  the  cause  of  action  as  set 
out  in  the  petition. 

[E3d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contro- 
versy.] 

4.  Removal  of  Causes  «=>49(2)— Right  to 
Remove— Sep AB ABLE  Contbovebst. 

To  justify  a  separation  of  the  defendants 
joined  in  a  suit,  it  is  not  enough  that  they  may 
be,  at  the  election  of  the  plaintiff,  proceeded 
against  either  jointly  or  separately,  but  there 
moflt  be  more  than  one  cause  of  action. 
'  5.  Removal  of  Causes  «=»^(2)  —  Right  to 
Remove— Sepabable  Contbovebst. 

In  view  of  Rev.  St  1911,  art.  587,  as  to 
suing  indorsers  jointly  witii  the  principal  obli- 
gors, and  article  1842,  providing  that  no  judg- 
ment shall  be  rendered  against  a  surety  unless 
a  judgment  has  been  previously  or  is  at  the 
same  time  rendered  against  the  principal,  an  ac- 
tion by  the  payee  of  a  note  against  the  maker, 
and  a  guarantor  by  separate  instrument,  for 
interest  in  default  and  for  attorney's  fees, 
brought  before  the  due  date  of  the  note,  is  not 
separable  so  as  to  entitle  nonresident  guarantor 
to  removal  of  the  cause. 

6.  COHPOEATIONS    l©=5338(2)    —    CONTBACra    — 

Ultba  Vibes  Acts— Estoppel. 
A  corporation  which  guaranteed  a  note  and 
received  a  benefit  therefrom  could  not  set  up 
the  ultra  vires  character  of  its  guaranty  as  a 
defense  to  an  action  for  delinquent  interest  and 
attorney'^  fees  on  the  note. 

7.  Cokpobations  «=>389—Contbaots— Ultra 
Vires  Acts— Estoppel. 

Evidence  hM  to  show  that  the  corporation 
which  guaranteed  a  note  received  a  benefit 
thereunder  so  as  to  estop  it  to  assert  the  ultra 
vires  character  of  the  transaction. 

Appeal  from  District  Court,  Lamar  County; 
A.  P.  Dohoney,  Judge. 

Action  by  Mrs.  Leona  Frey  against  the 
Parlin  ft  Orendortt  Implement  Company  and 


others.    Judgment  for  plaintiff,  and  defend- 
ant named  appeals.    Affirmed. 

•Etherldge,  McCormick  &  Bromberg,  of  Dal- 
las, for  appellant.  A.  P.  Park  and  Moore 
&  Hardison,  all  of  Paris,  for  appellee. 

HODGES,  J.  The  appellee  in  this  suit 
seeks  a  Judgment  against  W.  A.  McCuUough 
as  the  maker,  and  the  Parlin  &  Orendorff  Im- 
plement Company  as  the  guarantor,  of  two 
promissory  notes  for  $2,500  each.  Both  notes 
were  dated  June  6,  1012;  one  was  due  Jan- 
uary 1,  1919,  and  the  other  one  year  later. 
Each  bore  interest  at  the  rate  of  8  per  cent 
per  annum,  which  was  payable  annually  on 
January  1st.  Both  notes  contained  stipula- 
tions for  the  payment  of  attorney's  fees  in 
the  event  they  were  placed  in  the  hands  of 
an  attorney  for  collection  or  suit  was  institut- 
ed thereon.  Attached  to  the  notes  was  the 
written  guaranty  of  the  Parlin  ft  Orendorff 
Implement  Company.  The  plaintiff's  amend- 
ed original  petition,  on  which  the  case  was 
tried,  contained  the  usual  averments  In 
suits  on  promissory  notes,  copies  of  which 
were  attached  as  exhibits  and  made  a  part 
of  the  petition.  It  was  also  alleged  that  the 
written  guaranty  of  the  Parlin  &  Orendorff 
Implement  Company  was  executed  and  deliv- 
ered contemporaneously  with  the  notes,  and 
was  based  upon  the  same  consideration,  and 
that  Interest  amounting  to  $1,200,  was  due 
and  unpaid;  that  although  the  principal  of 
the  notes  had  not  matured,  the  appellant, 
Parlin  ft  Orendorff  Implement  Company,  had 
denied  its  liability  thereon  as  a  guarantor. 
The  plaintiff  asked  for  Judgment  against 
McCullough  and  the  Parlin  ft  Orendorff  Im- 
plement Company  for  the  amount  of  the 
notes,  principal,  interest,  and  attorney's  fees, 
and,  in  the  alternative,  for  the  amount  of  in- 
terest due  and  the  attorney's  fees  thereon. 
The  petition  also  alleged  that  the  appellant 
was  a  foreign  corporation,  with  Its  general 
office  In  Dallas,  Tex.  On  the  day  the  defend- 
ants were  required  to  answer,  the  appellant, 
Parlin  &  Orendorff  Implement  Company,  pre- 
sented its  petition  and  bond  for  a  removal  of 
the  case  against  It  to  the  United  States  Dis- 
trict Court.  The  trial  judge,  being  of  opin- 
ion that  no  separable  controversy  was  shown, 
refused  the  application.  The  appellant  there- 
after filed  its  answer,  which  Included  a  gen- 
eral denial,  and  specially  pleaded  that  the 
guaranty  relied  on  was  an  ultra  vires  con- 
tract In  a  trial  before  the  court  without  a 
jury  judgment  was  rendered  in  favor  of  the 
appellee  for  the  accrued  interest  and  attor- 
ney's fees,  aggregating  the  sum  of  $1,428.41. 
The  Parlin  &  Orendorff  Implement  Company 
alone  has  appealed. 

The  several  assignments  of  error  appearing 
in  the  appellant's  brief  present  two  questions: 

(1)  Was  the  appellant  entitled  to  have  the 
suit  against  it  removed  to  the  federal  court? 

(2)  Was  the  written   guaranty  sued  on   an 
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nltm  vires  contract?  The  right  of  removal  Is 
resisted  upon  two  grounds:  (1)  Because  the 
amount  involved  Is  less  than  $3,000,  and  i^pt 
within  the  Jurisdiction  of  the  federal  court: 
and  (2)  because  the  grounds  upon  which  It 
was  sought  to  hold  the  appellant  liable  did 
not  present  a  separable  controversy.  Both 
the  pleadings  and  the  evidence  show  that 
while  the  notes  and  contract  of  guaranty 
were  separate  Instruments,  they  were  execut- 
ed and  delivered  at  the  same  time.  It  was 
also  shown  by  the  evidence  that  the  execu- 
tion and  delivery  of  appellant's  written  guar- 
anty was  a  condition  upon  which  the  notes 
were  to  be  accepted  by  the  appellee. 

[1  ]  If  the  amount  Involved  In  this  suit  In- 
cludes only  the  Interest  then  due  upon  the 
notes  and  the  attorney's  fees,  which  ag- 
gregate less  than  $3,000,  that  settles  the  ques- 
tion of  removal.  But  the  appellant  contends 
that  the  notes  themselves  are  Involved,  and 
that  a  judgment  rendered  In  this  suit  settles 
the  issue  of  appellant's  liability  as  a  guar- 
antor for  the  whole  amount  which  can  be 
pleaded  as  res  adjudicata  in  any  future  ac- 
tion thereon.  It  is  true  the  appellee  alleged 
In  her  petition  that  the  appellant  was  deny- 
ing Its  liability  for  any  part  of  the  Indebted- 
ness evidenced  by  the  notes,  and  asked  for  a 
judgment  for  the  full  amount  of  the  principal 
sum,  together  with  Interest  and  attorney's 
fees;  but  she  failed  to  allege  any  facts  legally 
sufficient  to  authorize  a  recovery.  It  ap- 
peared from  the  face  of  her  petition  that 
neltlier  of  the  notes  was  due,  and  that  she 
was  entitled  to  recover  only  the  interest 
which  had  then  matured,  together  with  at- 
torney's fees  thereon.  The  fact  that  the  ap- 
pellant denied  Its  liability  was  not  sufficient 
to  authorize  the  rendition  of  a  premature 
Judgment.  N.  Y.  Life  Ins.  Co.  v.  English, 
96  Tex.  268,  72  S.  W.  58.  In  suits  of  this 
character  the  amount  in  controversy  is  the 
sum  for  which  Judgment  may  be  rendered, 
and  that  is  to  be  determined  by  the  substan- 
tial averments  of  the  petition,  not  by  the 
prayer  for  relief.  Wells  Fargo  E.tpress  Co.  v. 
Crittenden,  189  S.  W.  296;  W.  U.  Tel.  Co.  v. 
Arnold,  97  Tex.  365,  77  S.  W.  249,  79  S.  W. 
8;  Ainsa  v.  Moses,  100  S.  W.  791.  In  this 
case  the  accrued  interest  and  attorney's  fees 
furnished  the  limit  of  the  relief  to  which  the 
api)ellee  was  entitled  under  her  pleadings  and 
a  favorable  state  of  the  evidence.  Had  this 
aggregate  been  less  than  $500,  the  district 
court  could  not  have  entertained  Jurisdiction. 
Each  installment  of  Interest  as  It  matured 
gave  rise  to  a  distinct  cause  of  action,  and  a 
suit  therefor  might  have  been  Instituted  in  any 
court  having  Jurisdiction  of  the  amount  then 
payable.  N.  TC.  Life  Ins.  Co.  v.  English, 
supra;  First  National  Bank  t.  Ly on-Gray 
Lumber  Co.,  194  S.  W.  1152;  Continental  Cas- 
ualty Co.  V.  Morris,  46  Tex.  Civ.  App.  394, 
102  S.  W.  773 ;  Weiler  et  al.  v.  Henarle,  15 
Or.  28,  13  Pac-  614. 

[2]  We  may  concede  that  the  appellant's 
liability  as  a  guarantor  for  the  principal  of 
tlie  two  notes  wUl  be  concluded  by  the  Judg- 


ment rendered  In  this  case;  but  that  does 
not  necessarily  Imply  that  the  principal  of 
the  notes  constitutes  the  subject-matter  of 
this  suit.  When  by  the  terms  of  a  contract 
the  right  to  prosecute  successive  causes  of 
action  is  given,  it  may  often  happen  that  In 
the  determination  of  the  first  controversy  de- 
fenses are  presented  and  passed  upon  which 
apply  with  equal  force  to  the  contract  in 
its  entirety  or  to  any  one  of  the  actions 
thereafter  accruing;  as,  for  Instance,  where 
the  execution  of  the  contract  itself  Is  denied, 
or,  as  in  this  case,  where  the  corporate  au- 
thority to  enter  into  the  particular  contract  is 
pleaded.  In  such  cases  the  questions  actually 
raised  and  decided  in  the  first  suit  cannot 
be  litigated  a  second  time  in  any  subsequent 
action  based  upon  the  same  contract.)  Thomp- 
kins  V.  Hooker  et  al.,  200  S.  W.  193,  recently 
decided  by  this  court;  Cromwell  v.  Sac  Coun- 
ty, 94  U.  S.  356,  24  L.  Ed.  195;  Lbr.  Co.  v. 
Buchtel,  101  U.  S.  638,  25  L.  Ed.  1073.  That 
result,  however,  would  follow  In  any  suit 
where  the  parties  are  the  same,  even  Chough 
the  subject-matter  be  different;  hence  the 
mere  fact  that  this  judgment  would  be  res 
adjudicata  as  to  some  of  the  issues  of  fact  af- 
fecting the  appellant's  liability  in  future  con- 
troversies growing  out  of  this  contract  does 
not  furnish  the  true  criterion  for  determining 
what  Is  the  subject-matter  now  involved./ 
There  Is  a  recognized  distinction  between 
a  judgment  which  operates  merely  as  an  es- 
toppel to  the  further  litigation  of  a  particu- 
lar question  of  fact,  and  one  which  is  a  com- 
plete bar  to  a  second  suit  As  will  be  seen 
in  the  cases  above  referred  to,  the  former 
may  be  invoked  when  there  is  an  Identity  of 
I>artles  and  Issues,  while  to  make  the  latter 
available  there  must  also  be  identity  of  sub- 
ject-matter. The  defenses  presented  in  this 
suit  are  primarily  designed  to  defeat  this 
particular  action  for  accrued  interest,  and  no 
other.  The  legal  effect  of  the  adjudication 
here  made  upon  a  future  action  for  the  prin- 
cipal debt  is  the  incidental  result  of  this  pro- 
ceeding. The  judgment  here  rendered  would 
not  bar  a  suit  upon  the  notes  for  their  princi- 
pal or  any  future  installment  of  interest.  To 
enforce  the  collection  of  these,  other  salts 
must  be  brought  at  the  proper  time.  Tlie 
scope  of  such  incidental  consequences  may 
be  considerably  enlarged  by  the  character  of 
the  defeildant's  pleadings.  The  answer  mar 
be  so  framed  as  to  require  an  adjudication 
of  all  the  possible  defenses  that  may  be  urg- 
ed in  any  future  controversy  growing'  out 
of  the  same  contract.  It  may  even  go  fur- 
ther and  seek  affirmative  relief  in  the  cancel- 
lation of  the  entire  contract.  The  legal 
effect  of  an  adverse  Judgment  would  logi- 
cally be  as  broad  as  the  issues  of  fact 
decided;  but  the  jurisdiction  of  the  federal 
court  must  be  ascertained  from  the  plead- 
ings of  the  plaintiff,  not  from  the  issues  in- 
jected by  the  answer  of  the  defendant.  In 
this  case  the  trial  court  rendered  a  ]nd|c- 
ment  in  favor  of  the  plaintiff  for  all  the  relief 
warranted  by  her  pleadings.  yThis,  being  less 
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tban  $3,000,  was  not  within  tbe  Jurisdiction 
of  the  federal  court,  and  for  that  reason  alone 
the  court  was  Justified  In  refusing  the  appli- 
cation for  a  removal. 

[S]  But  the  writer  is  of  the  opinion  that 
this  refusal  was  Justified  upon  the  further 
ground  that  the  case  as  presented  In  the  appel- 
lee's amended  original  petition  did  not  dis- 
close a  separable  controversy.  The  provi- 
sions of  the  federal  statute  relating  to  that 
subject  are  to  be  found  in  section  28  of  tbe 
Judicial  Code  (Act  Cong.  March  3,  1911,  C. 
231,  36  Stat.  1087)  and  section  1010  of  the 
United  States  Compiled  Statutes  for  1910, 
Annotated.    The  language  of  that  provision  is: 

"When  in  any  suit  mentioned  in  this  section 
there  shall  be  a  controversy  which  is  wholly  be- 
tween citizens  of  different  states,  and  which 
can  be  fully  determined  between  them,  then 
either  one  or  more  of  the  defendants  actually 
interested  in  such  controversy  may  remove  said 
suit  into  the  District  Court  of  the  United  States 
for  the  proper  district." 

It  has  been  repeatedly  held  that  where  a 
nonresident  defendant  is  Joined  in  the  same 
suit  with  one  or  more  defendants  who  reside 
in  the  state  where  the  suit  is  brought  the  con- 
troversy, in  so  far  as  It  affects  the  nonresi- 
<ient,  must  be  separable,  in  order  to  clothe  the 
latter  with  the  right  of  removal  to  a  federal 
court.  The  question  here  presented  Is,  Does 
the  cause  of  action  set  out  in  the  plaintiff's 
petltton  disclose  a  separable  controversy? 
The  word  "controversy"  as  here  used  evident- 
ly means  the  matter  in  dispute.  If  this  is  a 
compound  of  several  distinct  elements  or 
<>anse8  of  action  which  may  M  divided  in  the 
separation  of  parties  so  that  each  controver- 
sy may  be  fully  determined  without  the 
Joinder  of  other  defendants,  then  It  is  separa- 
ble. In  passing  upon  that  question  courts 
must  look  to  the  cause  of  action  as  set  out  in 
the  plaintifTs  petition.  Ala.  &  G.  S.  Ry.  Co. 
V.  Thompson,  200  U.  S.  206,  26  Sup.  Ct.  161, 
50  T...  Ed.  441,  4  Ann.  Cas.  1147 ;  Cincinnati, 
etc.,  Ry.  Co.  v.  Bohon,  200  U.  S.  221,  26  Snp. 
Ct.  166,  60  L.  Ed.  448,  4  Ann.  Cas.  1152.  The 
oases  referred  to  were  suits  for  personal  in- 
juries against  nonresident  railway  corpora- 
tions, in  which  were  Joined  as  parties  defend- 
ant the  employes  whose  negligence  caused  the 
damages.  In  each  instance  the  right  of 
removal  was  denied  upon  the  ground  that  the 
controversy  was  not  separable.  In  the  first 
ease  Justice  Day  quotes  approvingly  the  fol- 
lowing from  an  earlier  decision  of  the  court: 

"It  is  well  settled  that  an  action  of  tort, 
'Which  might  have  been  brought  against  many 
persons,  or  against  any  one  or  more  of  then, 
and  which  ie  brought  in  a  state  court  against 
all  Jointly,  contains  no  separate  controversy 
-mrhich  will  authorize  its  removal  by  some  of  tbe 
defendants  into  the  CSrcait  Court  of  the  United 
States,  even  if  they  file  separate  answers  and 
Bet  up  different  defenses  from  the  other  defend- 
ants, and  allege  that  they  are  not  jointly  liable 
Tvitb  them,  and  that  their  own  controversy  with 
tbe  plaintiff  is  a  separate  one;  for,  as  this 
court  has  often  said,  'a  defendant  has  no  right 
to  say  that  an  action  should  be  several  which 
tbe  plaintiff  seeks  to  make  Joint'  A  separate 
defense  may  defeat  a  joint  recovery,  but  ft  can- 


not deprive  a  i^intiff  of  bis  right  to  prosecute 
his  suit  to  final  decision  in  bis  own  way.  Tbe 
cause  of  action  is  the  subject-matter  of  the  con- 
troversv,  and  that  is,  for  all  the  purposes  of  the 
suit,  whatever  the  plaintiff  declares  it  to  be  in 
his  pleadings." 

In  a  subsequent  portion  of  the  opinion  tbe 
following  language  is  used: 

"It  is  urged  with  much  earnestness  by  the 
learned  counsel  for  the  company  that  this  view 
works  a  surrender  of  the  right  of  determination 
of  federal  rights  in  the  federal  courts,  And  de- 
prives nonresident  citizens  of  their  rights  to 
appeal  to  those  tribunals.  The  decision  of  a 
state  court  that  such  actions  as  the  present 
might  be  joint  at  common  law  would  have  no 
controlling  effect  in  the  federal  courts  in  deter- 
mining the  questions  in  causes  properly  before 
them.  And  the  question  here  is,  not  what  is  the 
rule  of  the  federal  courts  in  similar  cases,  but 
is,  what  controversy  has  Congress  made  remov- 
able in  the  act  under  consideration?  Congress 
has  not  said,  whatever  it  might  do,  that  contro- 
versies between  citizens  of  different  states  shall 
be  removable  wherein  it  is  sought,  contrary  to 
the  law  as  administered  in  the  federal  courts,  to 
hold  a  citizen  of  another  state  to  joint  liability 
and  tort  with  a  citizen  of  tbe  state  where  the 
action  is  brong;ht.  The  fact  that  the  state  court 
may  take  a  different  view  from  the  courts  of 
the  United  States  of  the  comm<»i  law  as  to  the 
character  of  such  actions,  and  the  right  to  prose- 
cute them  in  form  joint  as  well  as  several,  af- 
fords no  ground  of  removal.  The  federal  courts 
in  some  states  hold  a  different  rule  as  to  the 
doctrine  of  fellow  servants  from  that  administer- 
ed in  the  state  courts,  and  in  other  ways  admin- 
ister the  common  law  according  to  their  own 
views.  It  has  not  been  suggested  that  a  right 
of  removal  should  arise  from  such  differences. 
No  more  has  Congress  given  the  right  where 
the  state  permits  an  action  to  be  prosecuted 
jointly  which  would  be  held  to  be  several  only  in 
the  courts  of  the  United  States.  «  ♦  •  The 
test  of  such  controversy,  as  this  court  has  fre- 
quently said^s  the  cause  of  action  stated  in  the 
complaint.  That  is  Joint  in  character,  and  there 
is  no  attack  upon  the  good  faith  of  the  action." 

The  second  case  cited  above  originated  In 
Kentucky  and  involved  the  application  and 
construction  of  a  Kentucky  statute  and  a  por- 
tion of  the  Kentucky  Constitution.  The  Ihwa 
of  Kentucky  gave  to  the  injured  party  a  Joint 
and  several  cause  of  action  for  injuries  result- 
ing in  death  against  the  servant  whose  neg- 
ligence caused  the  injury  and  the  employing 
corporation.  After  quoting  from  the  statute 
and  Constitution  of  Kentucky  and  from  de- 
cisions rendered  by  its  highest  conrt  constru- 
ing those  provisions,  Justice  Day  said: 

"A  state  has  an  unquestionable  r%ht  by  its 
Constitution  and  laws  to  regulate  actions  for 
negligence;  and  where  it  has  provided  that  the 
plaintiff  in  such  cases  may  proceed  jointly  or 
severally  against  those  liable  for  the  injury,  and 
the  plaintiff  in  due  course  of  law  and  in  good 
faith  has  filed  a  petition  electing  to  sue  for  a 
joint  recovery  given  by  the  laws  of  the  state, 
we  know  of  nothing  in  the  federal  removal  stat- 
ute which  will  convert  such  action  into  a  sepa- 
rable controversy  for  the  purpose  of  removal, 
because  of  tbe  presence  of  a  nonresident  defend- 
ant therein  properly  joined  in  the  action  under 
tbe  Constitution  and  laws  of  the  state  wherein 
it  is  conducting  its  operations  and  is  duly  serv- 
ed with  process." 

[4,  S]  It  is  true  that  in  both  of  the  above 
cases  the  suits  were  founded  upon  torts ;  but 
the  ruling  principle  governing  the  right  of 
removal  Is  not  different  from  that  which 
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should  be  ai^Ued  In  salts  founded  upon  con- 
tract. To  Justify  a  separation  of  the  defend- 
ants Joined  in  a  suit  It  Is  not  enough  that 
they  may  be  at  the  election  of  the  plalntUf 
proceeded  against  either  jointly  or  separately, 
but  there  must  be  more  than  one  cause  of 
action.  Geer  t.  Mathleson,  190  U.  S.  428,  23 
Sup.  Ct.  807,  47  L.  Ed.  1122.  Under  the  laws 
of  Kentucky  the  defendants  in  the  Bohon 
Case,  cited  above,  might  Iiave  been  sued  ei- 
ther jointly  or  separately.  The  plaintiff,  hav- 
ing elected  to  join  them  In  one  action,  could 
not  be  compelled  to  separate  them  in  order 
that  the  nonresident  might  have  its  trial  in 
the  federal  court. 

But  It  may  be  said  that  the  liability  of  all 
the  parties  responsible  for  a  tort  is  joint  in 
its  inception,  and  for  that  reason  alone  the 
cause  of  action  is  Inseparable.  That  fact  is 
unimportant  unless  the  incipient  conditions 
out  of  which  the  liability  arises  materially 
affects  the  method  of  enforcing  the  remedy. 
If  by  the  local  laws  all  the  parties  responsi- 
ble for  a  debt  may  be  Jointly  anied  in  one  ac- 
tion, regardless  of  when  or  how  their  respec- 
tive liabilities  originated,  it  la  difficult  to  per- 
ceive any  well-founded  reason  for  the  distinc- 
tion. The  removal  statute  is  one  which  ap- 
plies only  to  the  remedy,  and  has  no  concern 
with  the  manner  or  form  by  which  different 
defendants  become  bound  for  the  same  debt, 
except  in  so  far  as  that  manner  or  form  af- 
fects the  remedy.  If  the  subject-matter  of 
the  suit  is  the  same  as  to  all  the  defendants 
— as  here,  where  only  one  debt  is  involved 
— the  cause  of  action  must  be  one  and  the 
same.  The  plaintiff  does  not  secure  that 
full  relief  to  which  she  is  entitled  until  she 
secures  a  judgment  against  all  the  parties 
bound  for  the  payment  of  her  debt.  This  case 
Is  materially  different  from  one  in  which  are 
joln6d  defendants  whose  obligations  do  not 
overlap  or  touch.  At  commn  law  the  time 
and  manner  In  which  parties  become  obli- 
gated for  the  payment  of  commercial  paper 
was  important  in  determining  the  remedy, 
that  is,  whether  it  was  joint  or  several ;  and 
if  Joint,  to  what  extent  the  parties  defend- 
ant might  be  collectively  proceeded  against. 
Eildare  Lbr.  Co.  v.  Atlanta  'Nat.  Bank,  91 
Tex.  95,  41  8.  W.  64.  But-  our  statute  has 
abolished  many  of  those  rules,  and  it  is  now 
permissible  to  unite  as  parties  defendant 
many  who  could  not  have  been  Joined  at  com- 
mon law.  Article  687  of  the  Revised  Civil 
Statutes  is  as  follows: 

"Assit^norg,  indorsers  and  other  parties  not 
primarily  liable  upon  any  of  the  mstruments 
named  in  this  title,  may  be  jointly  sued  with 
their  principal  obligors,  or  may  be  sued  alone 
in  the  cases  provided  for  in  articles  1842  and 
1843." 

Here  we  have  an  express  permission  to  Join 
sureties  and  guarantors  in  suits  against  the 
principal  obligor  on  promissory  notes.  Ar- 
ticle 1842  provides: 

"The  acceptor  of  any  bill  of  exchange,  or  any 
other  principal  obligor  in  any  contract,  may  be 


soed  either  alone  or  Jointly  with  any  other  par^ 
who  may  be  liable  thereon;  but  no  judgment 
shall  be  rendered  against  such  other  party  not 
primarily  liable  on  such  bill  or  other  contract, 
unless  judgment  shall  have  been  previously,  or 
shall  be  at  the  same  time, 'rendered  against  such 
acceptor  or  other  nrindpal  obligor,  except 
where  the  plaintiff  may  discontinue  his  suit 
against  such  principal  obligor  as  hereinafter 
provided." 

Article  1843  provides,  in  substance,  that  the 
assignor,  indorser,  guarantor  or  surety  upon 
a  note  or  contract  may  be  sued  alone  with- 
out the  necessity  of  previously  suing  tbe  prin- 
cipal obligor  when  the  latter  resides  beyond 
the  limits  of  the  state  or  In  such  part  that 
he  cannot  be  reached  by  the  ordinary  process 
of  law,  or  when  his  residence  is  unknown,  or 
when  he  is  dead  or  is  actually  or  notorious- 
ly Insolvent 

If  this  state  has  the  right  to  enact  those 
laws  and  thus  regulate  actions  on  commer- 
cial paper  originating  within  its  limits — to 
prescribe  the  form  of  the  remedy — as  Is  held 
In  the  Bohon  Case,  then  the  appellee  in  this 
suit  has  exercised  her  lawful  privilege.  If 
after  having  done  this  she  may  be  compelled 
to  submit  to  a  severance  by  a  removal  to  the 
federal  court  at  the  instance  of  tbe  appel- 
lant, the  local  law  Is  to  that  extent  annulled. 
It  is  clear,  I  think,  from  tbe  language  used 
in  the  cases  cited,  that  no  such  assumption 
of  authority  was  Intended  by  Congress  in 
the  enactment  of  tbe  removal  statute. 

In  this  case  there  is  but  one  cause  of  ac- 
tion stated  in  the  t^ipellee's  petition,  tbe  In- 
terest and  attorney's  fees  now  due  upon  the 
notes.  This  constitutes  one  debt,  and  can  be 
satisfied  by  one  payment  made  by  either  of 
the  parties  responsible  therefor.  While  those 
parties  obligated  themselves  by  the  execu- 
tion of  separate  instruments — one  as  the 
principal  and  the  other  as  a  guarantor — all 
originated  at  the  same  time  and  were  based 
upon  the  same  consideration  r  that  la,  tbe 
sale  to  McCullough  of  the  stock  owned  by 
tbe  appellee.  It  was  also  alleged  and  proved 
upon  the  trial  that  the  executloo  of  the 
guaranty  by  the  appellant  was  a  ctmdltlon 
ui)on  which  McCullough's  notes  were  accept- 
ed. Under  such  circumstances  tbe  appel- 
lant's contract  is  as  much  a  part  of  the  notes 
as  if  its  guaranty  liad  been  indorsed  upon 
them.  The  appellee  had  the  right  to  pro- 
ceed against  either  of  those  parties  by  sep- 
arate suits  or  to  Join  them  In  one  action. 
If  the  appellant  has  the  right  of  removal, 
then  the  appellee  may  be  compelled  to  di- 
vide her  cause  of  action  and  bring  two  salts 
Instead  of  one  for  the  collection  of  the  same 
debt.  In  the  opinion  of  the  writer  the  re- 
fusal of  the  application  for  removal  is  sus- 
tained by  the  following  authorities  in  addi- 
tion to  those  previously  cited:  Torrence  v. 
Shedd,  144  U.  S.  527,  12  Sup.  Ct  728,  38 
L.  Ed.  528 ;  Pirle  v.  Tvedt  115  U.  S.  41,  5 
Sup.  Ct  1034,  1161,  29  L.  Ed.  331 ;  German 
Mera  Co.  v.  Gas  Service  Corp.  (D.  O)  228 
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Fed.  827;  Moore  v.  Lob  Angeles  (C.  C)  88 
Fed.  73. 

[t]  'As  a  defense  to  this  suit  against  it  the 
appellant  answered  that  it  was  a  private 
corporation  organized  under  the  laws  of  the 
state  of  Illinois  for  the  purpose  of  manufac- 
turing and  dealing  in  agricultural  imple- 
ments and  vehicles,  etc.,  and  that  it  bad  no 
corporate  authority  to  guarantee  the  commer^ 
cial  paper  of  tliird  parties.  The  reply  to  that 
plea  of  ultra  vires  is  tliat  the  appellant  re- 
ceived a  benefit;  that  the  ultimate  purpose 
of  the  guaranty  was  to  secure  that  benefit, 
and  was  therefore  executed  in  furtherance  of 
the  appellant's  legitimate  business.  In  sup- 
port of  its  contention  that  the  contract  was 
ultra  vires  counsel  for  aiq^ellant  refer  to  nu- 
merous authorities,  among  which  is  I>eaton 
Grocery  C!a  v.  International  Harvester  Co., 
47  Tex.  av.  App.  267,  105  S.  W.  556.  Jus- 
tice Key,  who  rendered  the  opinion  In  that 
case,  dtes  numerous  authorities,  and  quotes 
at  length  from  North  Side  R.  R.  Co.  v. 
Wortblngon,  88  Tex.  562,  30  S.  W.  1055,  53 
Am.  9t  R^.  778,  the  leading  authority  in 
this  state  upon  the  principle  invoked  by  the 
appellant  In  that  case  it  is  held,  as  in  the 
case  decided  by  Judge  Key,  that  in  order  to 
bind  a  private  c(»i)oratlon  as  a  surety  or 
guarantor  for  a  third  party  upon  the  ground 
that  It  has  received  a  benefit  from  the  trans- 
actl<Mi,  it  must  appear  tliat  the  bmeflt  was 
Immediate  and  direct,  and  not  Indirect  But 
a  statement  of  the  rule  In  those  general 
terms  does  not  solve  the  principal  difficul- 
ties usually  presented  In  this  characto:  of 
cases.  It  is  frequently  more  troublesome  to 
apply  the  rule  then  to  find  out  what  it  Is. 

[7]  We  think  the  facts  Justify  the  conclu- 
sion rea<died  by  the  trial  court  that  the  ap- 
pellant did  receive  a  direct  t>eneflt  as  the 
consideration  for  its  guaranty.  The  testi- 
mony showed  that  O.  O.  Frey,  the  husband 
of  the  appellee,  and  from  whom  she  aoquir- 
ed  the  stock  sold  to  McCullough,  died  in 
1912.  At  the  time  of  his  death  he  was  en- 
gaged in  conducting  a  hardware  and  imple- 
ment business  under  the  name  of  O.  C  Frey 
iSardware  Company,  in  Paris,  Tex.  He  bad 
lieen  engaged  in  that  business  for  a  number 
of  years.  The  O.  O.  Frey  Hardware  Com- 
pany was  a  private  corporation,  in  which  O. 
C.  Frey  owned  practically  all  of  the  stock. 
Long  prior  to  his  death  he  had  been  doing 
business  with  the  appellant,  Parlin  &  Oren- 
dorff  Implement  Company,  the  annual 
amount.of  .which  was  estimated  at  from  $75,- 
000  to  $100,000.  It  was  the  custom  of  the 
O.  C.  Fr^  Hardware  Company  to  take  goods 
from  the  appellant  on  consignment  in  con- 
nection with  its  purchases  from  the  appellant 
and  other  sources.  The  consigned  goods 
were  usually  settled  for  by  the  Indorsement 
and  transfer  by  the  O.  G,  Frey  Hardware 
Company  to  the  appellant  of  notes  taken 
from  customers  in  the  retail  trade.  At  the 
time  of  the  death  of  O.  C.  Frey  the  O.  C. 
Frey  Hardware  Company  bad  on  hand  goods 


of  the  appellant  held  on  cmisignment  to  the 
amount  of  about  $40,000.  It  owed  the  appel- 
lant a  large  amount  of  money;  in  fact,  the 
testimony  shows  that  the  appellant  was  by 
far  its  largest  creditor.  The  stock  held  by 
O.  a  Frey  in  the  O.  C.  Frey  Hardware  Com- 
pany passed  upon  his  death  to  the  appellee, 
his  widow.  She,  through  an  agent,  began  to 
look  for  some  one  to  purchase  her  stock,  and 
who  would  carry  on  the  business.  The  ap- 
pellant also  took  considerable  interest  in  find- 
ing a  purchaser.  The  names  of  two  men 
were  mentioned,  McCullough,  one  of  the  de- 
fendants in  this  suit  and  another  party  b; 
the  name  of  Roe.  The  appellee  through  her 
agent  w^s  about  to  cmiclude  a  trade  'with 
Roe  for  the  sale  of  her  stock  In  consideration 
of  $30,000.  According  to  the  testimony  of 
this  agent  the  manager  of  the  appellant  com- 
pany interfered  and  prevented  the  trade. 
The  appellant's  manager  insisted  that  the 
stock  should  be  sold  to  McCullough,  and 
promised  that  in  the  event  it  was  the  appel- 
lant would  guarantee  a  part  of  the  purdiase 
price.  It  appears  from  the  evidence  that 
McCullough  had  been  doing  business  at  an- 
other point  in  Texas,  and  had  been  receiv- 
ing goods  on  consignment  from  the  appellant 
disposing  of  them  in  a  manner  similar  to  the 
business  conducted  by  the  O.  O.  Frey  Hard- 
ware Company  at  Paris.  Mrs.  Frey  did  not 
feel  at  liberty  to  disregard  the  wishes  of 
the  appellant  In  selecting  the  purchaser  of 
her  stock,  for  the  reason  that  the  appellant 
was  a  large  creditor,  and  probably  for  the 
further  reason  that  It  had  considerable  goods 
In  the  hands  of  the  O.  O.  Frey  Hardware 
Company  on  consignment  and  would  be  inter- 
ested in  the  further  conduct  of  that  business. 
It  was  finally  agreed  that  If  the  appellant 
would  guarantee  the  two  notes  described  in 
the  appellee's  petition,  the  sale  to  McCul- 
lough would  be  made.  The  notes  and  the 
guaranty  were  executed  and  delivered  at 
the  same  time  and  as  parts  of  the  same 
transaction.  By  Installing  McCullough  as  the 
owner  and  manager  of  the  O.  O.  Frey  Hard- 
ware Company  appellant  secured  not  only  a 
customer,  but  an  agent  who  would  continue 
to  receive  and  handle  its  goods  on  consign- 
ment. The  state  of  the  evidence  was  such 
that  the  court  might  have  concluded  that 
McCullough  and  the  appellant  had  an  under- 
standing by  which  the  O.  C.  BVey  Hardware 
Company  would,  under  the  new  management, 
continue  the  same  relations  and  course  of 
dealing  formerly  pursued.  The  evidence 
shows  that  the  appellant  took  great  Interest 
in  the  conduct  of  the  business  of  the  O.  C. 
Frey  Hardware  Company  after  the  purchase 
of  the  stock  by  McCullough.  It  is  undisputed 
that  the  appellant  had  Its  principal  office  at 
Dallas;  that  the  by-laws  of  the  O.  C.  Frey 
Hardware  Company  were  prepared  by  Its  at- 
torney; that  in  advance  of  a  stockholders* 
meeting  minutes  of  all  that  was  done  were 
prepared  In  the  office  of  that  attorney ;  and 
that  the  meeting  of  the  stockholders  In  Paris 
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was  merely  formal  and  only  a  ratification  of 
what  had  previously  been  determined  upon. 
It  Is  further  shown  that  during  the  time 
McCnllough  had  control  an  agent  of  the  ap- 
pellant had  free  access  to  the  books  of  his 
company,  audited  them,  and  made  reports  to 
the  appellant.  Under  this  state  of  the  evi- 
dence the  court  had  a  right  to  conclude  that 
In  the  execution  of  this  contract  of  guar- 
anty the  appellant  was  furthering  its  own  In- 
terest and  received  a  direct  benefit. 

Appellee  refers  to  numerous  authorities  to 
sustain  this  Judgment,  one  of  which  is  Munoz 
V.  Brassel,  108  S.  W.  417,  in  which  a  writ  of 
error  was  refused  by  the  Supreme  Court 

The  judgment  of  the  district  court  will  be 
affirmed. 


SOUTHERN  SURETY  CO.  v.  OWENS 
BROS,  et  al.    (No.  1880.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  21,  1918.    Rehearing  Denied 

Jan.  31,  1918.) 

HiOHWATB  «=s)113(^— Highway  Constbuo- 
TiON — Action  bt  Contbactob  on  Subcon- 
tbactob's  Bond. 
Though  the  petition  of  O.,  contractor  for 
highway  construction,  in  action  on  bond  of  F., 
subcontractor,  was  insufficient  to  authorize  judg- 
ment for  the  debts  for  labor  and  material  which 
F.  had  failed  to  pay,  it  merely  alleging  thoir 
nonpayment  and  refusal  of  F.  to  pay,  the  lia- 
bility of  O.  to  the  creditors  of  F.  being  under 
the  contracts  and  bonds  that  of  surety,  the  bond 
of  F.  being  merely  to  indemnify  O.  against  any 
loss  or  damage  from  failure  of  P.  to  perform  his 
engagements  or  to  pay  off  the  labor  and  mate- 
rial daims  for  which  O.  might  be  held  liable 
under  his  contract  and  bond  with  the  road  o&- 
cers,  and  no  cause  of  action  arising  in  his  fa- 
vor till  he  had  paid  in  whole  or  part  some  of 
those  claims,  yet  both  bonds  being  statutory 
obligations  and  inuring  to  the  benefit  of  the 
creditors  of  F.  under  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art.  6394f  et  seq.,  and  such  creditors 
by  their  answers  or  cross-actions  seeking  judg- 
ment against  O.  on  his  bond,  which  tbey  were 
granted,  the  pleadings  as  a  whole  were  suffi- 
cient to  support  the  judgment  for  0.  against 
F.'s  surety  for  what  O.  might  be  called  on  to 
pay  of  the  balance  due  on  the  debts  of  F.  for 
which  O.  was  liable  on  bis  bond. 

Appeal  from  District  Court,  Fannin  Coun- 
ty;  Ben  H.  Denton,  Judge. 

Action  by  Owens  Bros,  and  others  against 
the  Southern  Surety  Company  and  others. 
From  a  Judgment  for  plaintlfFs,  the  named 
defendant  appeals.    Affirmed. 

John  T.  Suggs,  of  Denison,  for  ai^)ellant. 
Cunningham  &  McMahon,  of  Bonham,  for 
at>pellee8. 

HO(DGE)S,  J.  On  December  28,  1914, 
Owens  Bros.  Construction  Company,  a  part- 
nership, entered  into  a  written  contract  with 
the  board  of  permanent  road  commissioners 
for  road  district  No.  3  of  Fanuin  county, 
by  the  terms  of  which  Owens  Bros.  Con- 
struction Company  agreed,  for  a  stipulated 
consideration,  to  furnish  the  labor  and  mate- 
rial, and  construct  according  to  specifications 


certain  public  highways.  This  ocmtract  pro- 
vided that  Ow«is  Bros.  Construction  Compa- 
ny should  furnish  a  bond  conditioned  for  the 
ftilthfnl  performance  of  their  contract  and  as 
an  Indemnity  to  any  and  all  persons  furnish- 
ing labor  or  material  to  them  or  any  subcon- 
tractor in  respect  to  such  construction.  The 
required  bond  was  dnly  executed  and  de- 
livered. In  Mardi,  1915,  this  company,  by 
a  subcontract,  let  a  portion  of  their  work 
to  W.  W.  Fuller.  BVUer's  contract  provided 
that  for  an  agreed  consideration  he  was  to 
furnish  all  labor  and  material  and  construct 
a  designated  part  of  the  highway  undertaken 
by  Owens  Bros.  Construction  0>mpany. 
Among  other  provisions  that  contract  con- 
talned  the  following: 

"Said  contract  being  a  part  of  Owens  Broii. 
Construction  Company  contract  with  the  pres- 
ent board  of  road  commissioners,  road  district 
No.  3,  Fannin  county,  Tex." 

In  acconlance  with  the  terms  of  his  cmi- 
tract  Fuller  executed  a  bond  in  the  sum  of 
15^000  with  the  Southwestern  Surety  In- 
surance Company  as  his  surety.  Some  time 
later  the  Southern  Surety  Company,  the  ap- 
pelant in  this  suit,  was  substituted  for  the 
'Southwestern!  Surety  Insuranoe  Company, 
and  assumed  all  of  tlie  obligations  of  the 
bond.  Fuller  completed  the  work  undertaken 
by  him,  but  failed  to  pay  the  claims  of  cer- 
tain parties  who  had  furnished  him  labor 
and  material.  In  November,  1915,  Owens 
Bros.  Oonstmction  Company  filed  this  suit 
against  Fuller  and  the  surety  company,  also 
as  parties  defendant  the  following  holders 
oC  unpaid  claims  against  Fuller:  The  Texas 
Portland  Cement  Company,  Clem  Gravel 
Company,  F.  M.  German  &  Sod,  Robinson 
&  Son,  ROUnson  ft  Marshall,  and  the  Steger 
Lumber  Company.  It  was  alleged,  in  sub- 
stance, that  the  plaintiffs  at  the  time  of  mak- 
ing the  c(Hitract  with  Fuller  as  thereinafter 
alleged  were  under  a  contract  with  road  dis- 
trict Na  3  to  construct  and  complete  all  the 
work  covered  by  their  contract  with  Fuller, 
land  to  pay  for  all  material  furnished  and  la- 
;bor  done  for  them  and  for  their  subcontrac- 
tors. The  execution  of  the  contract  with 
Fuller  was  allied,  and  Its  essential  provi- 
sions set  out.  It  was  also  averred  that  in 
the  prosecution  of  his  work  Fuller  became 
indebted  to  the  following  persons  in  the  sums 
mentioned  for  labor  performed  and  material 
fumlehed. 

The  Texas  Portland  Cement  Company %  731  <5 

Clem  Qravel  CompaaT • ••...      BIS  M 

F.  M.  Oarman  A  Son 7  7i 

Robinson  &  Marshall 3SS  37 

^eger  Lumber  Company U5  tS 


Total   n.73S4S 

It  was  further  alleged  that  plaintiffs  re. 
tained,  as  provided  for  In  their  contract 
with  Fuller,  the  sum  of  $822.97  due  upon 
estimates  made  during  the  progress  of  the 
work,  and  $60  secured  from  other  soorces; 


®=3F0T  Other  cases  see  same  topic  and  KBY-NUMBER  In  all  Ker-Numberad  Dlceats  and  Indaxaa 
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tbat  after  taking  into  condderatlon  the  mon- 
ey In  their  hands  b^onglng  to  Fuller  there 
was  a  balance  stlU  due  upon  the  claims  above 
mentioned,  and  that  payment  bad  been  de- 
manded of  Poller  and  refused.  It  was  averred 
that  the  plaintiffs  were  responsible  for  tbat 
amount  by  virtue  of  their  contract  made 
with  road  district  No.  3.  The  petition  con- 
cluded with  a  prayer  asking  that  the  amount 
of  the  claims  against  Fuller  be  ascertained 
and  fixed,  and  that  plaintiffs  have  Judgment 
against  lilm  and  Ills  surety,  and  for  general 
reUef. 

Each  of  the  above-named  parties  filed  an- 
swers,  in  which  they  adopted  portions  of 
the   petltloa  of  Owens  Bros.   Construction 
Company  and  set  out  their  own  Claims,  ask- 
ing  Judgment  for  the  respective   amounts 
against  Owens  Bros.  Construction  Company 
and  Fuller.    An  answer  was  filed  by  Fuller, 
but    is   Immaterial,    since    no    appeal    has 
be«i  prosecuted  by  blm.    The  Surety  Com- 
pany, the  appellant  herein,  answered  by  gen- 
eral and  special  exceptlonas  and  a  general 
denial.      After    overruling    exceptions    the 
court  rendered  a  judgment  in  favor  of  each 
of  the  claimants  against  Owens  Bros.  Con- 
struction Company  and  the  members  com- 
posing the  partnership  and  Fuller  for  the 
amount  found  to  be  due  for  labor  and  mater- 
ial furnished.    In  one  of  the  claims  the  court 
eliminated  items  which  the  evidence  showed 
did  not  constitute  either  labor  or  material 
as  contemplated  by  the  statute  and  the  bond 
executed  by  Owens  Bros.  Construction  Com- 
pany.   He  also  directed  in  his  Jndgment  that 
the  Owens  Bros.  Construction  Company  pay 
over  the  amount  held  in  their  hands  belong- 
ing to  Fuller  upon  the  above  claims,  to  be 
prorated  according  to  the  amount  of  each, 
and  directing  a  recovery  in  favor  of  Oweiis 
Bros.  Construction  Company  against  the  ap- 
pellant for  any  sum  they  should  pay  on  tbe 
balance  that  remained  after  deducting  those 
payments.     The  Surety  Company  gioae  has 
appealed.    Appellant's  first  contention  is  that 
tbe   plaintiff's  petition   did   not   disclose   a 
cause  of  acti(m  In  their  favor.    It  Is  urged 
that  the  terms  of  tbe  bond  made  by  Fuller 
did  not  authorize  a  suit  by  Owens  Bros.  Con- 
struction Company  in  behalf  of  Fuller's  cred- 
itors, and  that  there  were  no  averments  tbat 
Owens  Bros.  Construction  Company  had  paid 
any  of  those  claims. 

Under  the  terms  of  the  ctmtracts  and  bonds 
pleaded  the  liability  of  Owens  Bros.  Con- 
stmction  Company  to  the  creditors  of  Fuller 
was,  as  between  the  parties,  that  of  a  surety. 
Tbe  bond  sued  on  was  to  Indemnify  Owois 
Bros.  Construction  Company  against  any  loss 
or  damage  resulting  from  the  failure  of 
Fuller  to  perform  his  engagements  or  to  t>ay 
off  the  labor  and  material  claims  for  witidi 
Owens  Bros.  Construction  Company  might 
be  held  liable  under  their  contract  with  the 
board.     No  cause  of  action  arose  in  favor 


of  Owens  Bros.  OMistmetloa  Company  on 
Fuller's  bond  until  tbey  had  paid  in  whole 
or  in  part  some  of  those  claims.  Both  bonds 
were  statutory  obligations,  and  inured  to 
the  benefit  of  the  creditors  of  Fuller.  Ver- 
non's Sayles'  Statutes,  art  6394f  et  Iseq. 
While  tbe  averments  of  the  plaintiffs'  peti- 
tion were  probably  Insufficient  to  authorize 
a  Judgment  in  th^r  favor  for  the  debts 
which  Fuller  bad  failed  to  pay,  other  facts 
were  stated  which,  taken  in  connection  with 
the  answers  or  cross-actions  filed  by  the  dif- 
ferent claimants,  were  sufficient  to  form  tbe 
basis  of  the  relief  which  the  court  granted. 
In  fact,  it  might  be  said  that  those  claim- 
ants stood  in  the  attitude  of  interveners,  in 
which  they  sufficiently  pleaded  tbe  indebted- 
ness claimed  and  for  which  they  secured 
Judgment.  Each  might  be  treated  as  a  plain- 
tiff as  to  that  Judgment.  While  the  court 
formally  overruled  /the  demurrers  to  the 
petition  of  the  Owens  Bros.  Construction 
Company,  he  In  effect  disregarded  In  the 
Judgment  rendered  that  portion  of  the  peti- 
tion which  was  objectionable.  The  Judgment 
directed  that  Owens  Bros.  Construction  Com- 
pany prorate  the  fund  in  their  hands  be- 
longing to  Fuller,  and  have  Judgment  only 
for  what  they  might  be  called  upon  to  pay 
of  the  balance  due  upon  the  debts  of  Fuller 
for  which  they  were  liable  upon  their  bond. 
(Considered  in  their  entirety,  we  think  the 
pleadings  were  sufficient  to  support  the  Judg- 
ment of  the  court 

There  were  complaints  of  the  action  of 
tbe  court  in  allowing  the  claims  in  favor 
of  the  claimants  heretofore  mentioned,  but 
the  assignments  present  objections  we  think 
are  untenable,  and  they  are  overruled. 

Tbe  Judgment  will  be  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  WILLIAMS. 
(No.  1783.) 

(Court  of  CivQ  Appeals  ot  Texas.    Texarkana. 

Jan.  17,  1918.    Rehearing  Denied 

Jan.  31.  1918.) 

1.  CoKXEBCE  4s>27(8)— Railboadb— Injubiks 
10  Servants. 

A  fireman  on  an  interstate  train,  assisting 
other  employes  in  repairing  a  waterspout  at 
a  tank  where  his  engine  must  then  take  water, 
was  within  his  duties,  and  an  Injanr  while 
80  engaged  comes  under  the  federal  Liability 
Act  (Act  Cong.  April  22,  1908,  c.  149,  35 
Stat  65  [U.  S.  Comp.  St  1916,  {§  8657-8665]). 

2.  Apfeai.  and  Ebbob  <S=>1068(1)— Habjiless 

EKBOB— iNSTBrCTIONS. 

An  instruction  on  comparative  negligence, 
if  error,  was  harmless,  where  the  jury  found  the 
injury  to  a  fireman  was  due  solely  to  the  rail- 
road company's  negligence  and  the  evidence  was 
insufficient   to   show    contributory   negligence. 

3.  Tbial    «=>56— Reckption    qv   Evidence— 
Cumulative. 

Where  the  issue  was  whether  the  depres- 
sion In  tbe  servant's  skull  was  due  to  a  trau- 
matic injury  and  indicated  a  fracture,  refusal 
of  defendant's  oSer  to  produce  two  men  whose 
beads  had  similar  depressions  not  due  to  injury. 
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to  corroborate  undented  teetimony  of  hla  wit- 
ness, was  not  error. 

4.  EVIDXNCB     «=s>182— MATRBIAI.ITT— Sl>ni.AB 

Facts. 
A  prenatal  congenital  malformation  of  the 
skull  of  one  person  is  not  evidence  that  an  ab- 
normal condition  somewhat  similar  in  the  skull 
of  another  is  not  due  to  postnatal  injury. 

5.  Appeal  and  Ebbor  <8=>970(2)— Review— 
ExcLDBioN  OF  Evidence— DiscBETioN. 

The  relevancy  of  testimony  as  to  cranial 
depressions  being  the  result  of  injury,  as  deter- 
mmed  by  the  trial  judge,  will  be  disturbed  only 
where  it  appears  that  complaining  party  was 
deprived  of  substantial  beneflt  by  ezduBioa  of 
proper  testimony. 

6.  Master  and  Servant  «=s>107(1)— Injotoks 
TO  Servant— DErEcnvE  Affuanoes. 

The  selection  by  a  railroad  pumpman  of  a 
rope    insufficient   for    hoisting    timbers    to    re- 

gair  a  waterspout,  which  rope  broke,  causing 
ijury  to  a  fireman,  was  negligence  of  the  com- 
pany. 

7.  Appeal  and  Error  «=»10e4(l)— Harmless 
Error— Instructions— WiTHDHAWH  Evi- 
dence. 

A  charge  on  evidence  of  negligence  of  mas- 
ter's other  servants  in  handling  timbers,  re- 
sulting in  plaintiff's  injury,  followed  by  state- 
ment that  since  writing  the  charge,  plaintiS  and 
defendant  had  agreed  that  plaintiS  was  not  so 
injured,  if  error,  was  harmless. 

8.  Damages  «=»132(3)— Excessive  Verdict- 
Injury  TO  Head  and  Paralysis  of  Foot. 

Where  a  servant  bad  his  skull  fractured, 
resulting  in  partial  paralysis  of  one  foot,  a  ver- 
dict for  112,000,  while  liberal,  is  not,  as  a  mat- 
ter of  law,  excessive. 

Appeal  from  District  Court,  Harrison 
County;    H.  T.  Lyttleton,  Judge. 

Suit  by  W.  W.  Williams  against  the  Texas 
&  Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

F.  H.  Prendergast,  of  Marshall,  for  appe- 
lant. S.  P.  Jones,  of  Marshall,  and  T.  P. 
Harte,  of  Douglas,  Ariz.,  for  appellee. 

HODGES,  J.  This  appeal  is  from  a  Judg- 
ment In  favor  of  the  appellee  for  the  sum 
of  ^12,000  as  damages  for  personal  injuries. 
The  facts  show  that  the  appellant  was  oper- 
ating a  line  of  railroad  running  from  a  point 
In  Louisiana  into  this  state,  and  that  the  ap- 
'I>ellee  was  employed  as  a  fireman  on  one  of 
Its  freight  trains.  He  was  injured  under  sub- 
stantially the  following  conditions:  On  De- 
cember 10,  1914,  the  train  with  which  the 
appellee  was  connected  arrived  at  a  small 
station  in  Louisiana  called  New  Boads.  It 
was  necessary  for  the  engine  to  take  water 
at  that  point,  and  an  elevated  tank  had  been 
placed  there  by  the  railroad  company  for  the 
purpose  of  supplying  its  trains  with  water. 
On  this  occasion  the  spout,  or  the  appliance 
by  which  water  was  conveyed  from  the  tank 
into  the  tender  of  the  engine,  had  been  knock- 
ed down,  and  It  was  necessary  to  replace  it 
before  the  tender  could  be  filled.  Upon  the 
arrival  of  the  train  the  appellee  and  the  en- 
gineer found  Hlgginbotham,  the  pumper,  and 
three  other  men  engaged  In  making  the  nec- 
essary repairs.  They  were  endeavoring,  by 
means  of  a  rope  and  pulley,  to  elevate  the 


waterspout  Into  its  place.  Acoocding  to  the 
testimony  of  the  appellee  he  was  requested 
by  Hlgginbotham,  and  also  by  the  engineer 
of  the  locomotive,  to  assist  in  the  operation; 
that  while  Hlgginbotham  and  his  assistants 
were  holding  the  waterspout  in  position  by 
means  of  the  rope  the  appellee  endeavored, 
under  Higglnbotham's  directions,  to  push  It 
In  place.  The  timbers  slipped  off  of  the 
gooseneck  on  which  they  were  resting;  the 
rope  with  which  they  were  suspended  broke, 
causing  the  spout  to  fall  and  strike  the  ap- 
pellee on  the  back  of  the  head,  producing  the 
injuries  of  which  he  complains  In  this  suit 
He  dalms  that  his  skull  was  fractured,  and 
that  he  ultimately  suffered  partial  paralysis 
in  one  of  his  feet. 

[1,2]  In  determining  the  rights  of  the  ap- 
pellee the  trial  court  applied  the  doctrine  of 
comparative  negligence  as  authorized  by  the 
federal  Employers'  Liability  Act,  and  gave  a 
charge  permitting  a  recovery  by  the  aniellee 
even  if  It  were  found  that  he  was  guilty  of 
contributory  negligence.  That  portion  of  the 
charge  applying  the  federal  statute  forms  the 
basis  of  a  ground  of  assignments  of  error. 

It  is  conceded  that  the  train  with  which 
the  appellee  was  connected  was  at  the  time 
of  the  injury  engaged  in  interstate  com- 
merce; that  it  was  hauUng  a  train  of  cars 
from  the  state  of  Louisiana  into  the  state  of 
Texas.  But  it  is  contended  that  his  employ- 
ment was  that  of  a  fireman ;  that  when  he  un- 
dertook to  assist  In  repairing  the  water  tank 
be  abandoned  his  authorized  employment 
and  voluntarily  entered  upon  another  branch 
of  service  of  the  appellant  which  had  no  con- 
nection with  interstate  commerce  and  also 
was  beyond  the  scope  of  his  employment 
Under  the  laws  of  Louisiana  contributory 
negligence  was  a  complete  defense  In  suits 
of  this  character,  and  it  is  insisted  that  the 
rights  of  the  plaintiff  were  governed  by 
tbose  laws.  Tlie  Important  inquiry  is,  Was 
the  appdlee,  when  Injured,  performing  du- 
ties within  the  scope  of  his  employment?  If 
he  was,  then  it  follows  that  he  was  still  en- 
gaged in  Interstate  commerce.  It  is  true 
that  under  the  evidence  the  appellee  had  been 
engaged  by  the  appellant  to  perform  only  the 
duties  of  a  fireman.  But  does  It  follow  that 
under  all  clrcomstancee  a  fireman  Is  not  ex- 
pected to  do  something  itaore  than  merely 
supply  his  engine  with  water  and  fnel?  Em- 
ergencies might  arise  when  as  a  member  of  a 
train  crew  he  would  be  expected  to  perform 
a  service  not  literally  within  the  terms  of  a 
fireman's  contract  For  Instance,  a  crew 
whose  duty  It  la  to  operate  a  train  Is  not 
employed  to  remove  obstmctlona  from  the 
track;  but  a  group  of  trainmen,  upon  dis- 
covering a  small  obstruction  easily  removed, 
would  be  expected  to  perform  that  service 
as  an  Incident  to  the  continued  operation  of 
their  train.  On  the  other  hand,  should  the 
track  become  obetructed  by  a  oonstderable 
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slide  of  eartb  from  an  adjacent  embankment 
requiring  days  to  remove,  a  train  crew  would 
not  be  exxiected  to  undertake  that  serrice. 
Between  those  extremes  there  must  be  found 
many  varying  conditions  In  which  the  ques- 
tion of  duty  should  be  determined  as  an  Is- 
sue of  fact  In  this  Instance  the  evidence 
shows  that  It  was  a  part  of  the  fireman's 
duty  to  supply  the  engine  with  water,  and 
that  It  was  necessary  to  take  water  at  that 
particular  place  In  order  that  the  train  might 
proceed  on  Its  Journey.  Bad  the  fireman, 
upon  reaching  the  water  tank,  found  some 
slight  derangement  about  the  waterspout 
which  It  was  necessary  to  repair  and  which 
he  could  easily  have  adjusted,  It  would  rea- 
sonably be  regarded  as  his  duty  to  make  the 
required  adjustments.  The  extent  to  which 
he  would  be  expected  to  go  In  such  Instances 
must  depend  upon  the  facts  of  each  particu- 
lar case.  At  the  time  of  the  injury  appellee 
was  assisting  In  doing  something  necessary 
for  the  further  operation  of  the  train,  and 
which  required  no  extended  delay.  The 
Jury  had  a  right  to  conclude  that  he  was 
performing  a  service  Incidental  to  his  princi- 
pal employment 

In  the  trial  below  the  court  required  the 
Jury  to  find,  before  returning  a  verdict  for 
the  appellee,  that  he  was  acting  within  the 
scope  of  his  employment  at  the  time  be  was 
injured.  But  even  If  this  view  of  the  situ- 
ation be  questionable,  no  barm  resulted  to 
the  appellant  from  the  giving  of  that  portion 
of  the  charge  complained  of.  The  court, 
among  other  things,  instructed  the  Jury  as 
to  the  form  of  Its  verdict  should  It  find  that 
the  Injury  sustained  was  due  solely  to  the 
negligence  of  the  appellant,  and  also  as  to 
the  form  should  It  find  that  the  Injury  was 
partly  due  to  the  contributory  negligence  of 
the  appellee.  The  form  adopted  by  the  Jury 
was  that  which  It  was  directed  to  apply  In 
the  evoit  it  found  that  the  injury  was  due 
solely  to  the  negligence  of  the  appellant. 
This,  in  effect,  was  an  acquittal  of  the  ap- 
pellee of  any  contributory  negligence.  More- 
over, we  are  strongly  of  the  opinion  that  the 
evidence  was  insufficient  to  show  contributory 
negligence  on  the  part  of  the  appellee.  He 
was,  at  the  time  Injured,  standing  on  his  &a- 
gine  and  Nideavoring  with  an  iron  bar  to  push 
the  waterspout  into  its  proper  place,  and, 
according  to  his  testimony,  was  acting  under 
the  direction  of  Higglnbotham,  whose  duty 
It  was  to  direct  the  work.  There  is  nothing 
In  the  evidence  to  Indicate  that  the  position 
he  assumed  was  unusually  perilous  or  that 
prudence  required  him  to  occupy  a  different 
position. 

[S-f]  On  the  trial  below  the  appellee  testified 
that  he  received  a  severe  blow  on  the  back 
of  his  head  wbidi  fractured  his  skull.  His 
bead  was  exhibited  to  the  Jury,  showing  a 
marked  depression  In  the  skull  at  the  point 
where  he  located  the  injury.  In  connection 
with  tbiB  be  offeired  tlie  testlnunay  ci  experts. 


who  stated  that  the  skull  had  been  fractured. 
To  rebut  that  evidence  the  appellant  produced 
testimony  of  an  expert  who  had  examined  the 
appellee,  and  who  stated  that  the  skull  was 
not  fractured.  This  expert  also  testified  that 
the  depression  upon  the  appellee's  skull  was 
one  sometimes  found  in  the  heads  of  normal 
people.  As  tending  to  corroborate  that  state- 
ment the  appellant  ottered  in  evidence  the  X- 
ray  irictnres  of  two  men  whose  heads  showed 
similar  depressions.  It  also  offered  to  exhibit 
the  heads  of  these  two  men  to  the  Jury.  This 
pn^ered  evidence  was,  on  the  objection  of 
the  appellee,  excluded.  The  bUI  of  exception 
reserved  recites  that  Dr.  Moore,  the  appel- 
lant's expert,  testified  that  he  had  taken  some 
X-ray  pictures  of  the  heads  of  two  persons 
In  normal  health  living  In  Marshall  who  had 
received  no  injury  to  the  head — one  named  S. 
Walnwright,  and  the  other  B.  Walnwrlght —  ' 
and  that  these  X-ray  pictures  of  the  Wain- 
Wrights  showed  a  depression  on  the  back  of 
the  head  of  one  of  them  as  deep  or  deeper 
than  the  depression  in  Williams'  head,  and 
that  the  other  one  showed  a  depression  simi- 
lar to  the  depression  in  Williams'  head. 
Counsel  for  the  aiqpellant  explained  that  he 
offered  the  pictures  as  an  X-ray  of  the  head 
of  the  man  who  bad  no  fracture  of  the  skull, 
but  which  would  show  a  depression  similar 
to  the  depression  In  Williams'  head.  The 
only  effect  this  testimony  could  have  would 
be  to  corroborate  the  statement  of  Dr.  Moore, 
appellant's  exi)ert,  that  the  Walnwright 
brothers  had  the  depressions  described,  and 
that  was  an  immaterial  issue.  The  appellant 
received  the  full  benefit  of  the  statement  by 
Dr.  Moore  that  such  a  depression  could  exist 
from  other  than  traumatic  causes,  and  the  ex- 
hibitioiis  tendered  could  not  have  strengthen- 
ed the  latter's  statement  The  Issue  before 
the  court  was,  not  whether  the  Wainwrights 
had  depressions  In  their  skulls,  but  whether 
that  In  the  appellee's  skull  was  due  to  a  trau- 
matic injury  and  indicated  a  fracture.  It 
is  not  insisted  that  such  cranial  depressions 
are  normal  formations  generally,  but  it  la 
rather  to  be  Inferred  that  they  are  uncommon 
and  exertional.  A  congenital  malformation 
In  the  skull  of  cme  person  is  no  evidence  that 
an  abnormal  condition  somewhat  similar  in 
the  skull  of  another  is  not  due  to  some  post- 
natal cause.  The  very  fact  that  such  a  condi- 
tion Is  unusual  indicates  that  It  is  an  abnor- 
mal one.  The  relevancy  of  such  testimony 
must  be  determined  by  the  trial  Judge,  and 
bis  rulings  will  not  be  disturbed  except  where 
It  is  made  to  appear  that  the  complaining 
party  has  been  deprived  of  a  substantial  ben- 
efit in  the  exclusion  of  the  proffered  testimo- 
ny. M.  &  B.  T.  Ry.  Co.  v.  KlUlngsworth,  162 
S.  W.  1181 ;  11  Ency.  of  Evidence,  pp.  770— 
772.  Whether  or  not  the  exhibits  tendered 
were  due  to  natural  conditions  depended  up- 
on the  testimony  of  Dr.  Moore,  whose  state- 
ments might  have  been  disputed,  thus  Intro- 
ducing a  collateral  issue.     If  the  appellant 
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bad  been  accorded  the  right  to  offer  In  erl- 
dence  the  heads  of  the  Wainwri^t  brothers, 
the  appellee  could  have  claimed  the  right  to 
offer  In  rebuttal  other  heads  which  had  no 
such  formations,  and  might  even  have  offered 
testimony  tending  to  show  that  the  depres- 
sions found  In  the  Walnwrlghts  were  not  nor- 
mal ccmdltlMis,  but  the  result  of  some  vio- 
lent Injuries.  TMs  would  have  resulted  in 
the  introducticHi  of  a  collateral  Issue  calculat- 
«d  to  prolong  the  trial  and  confuse  the  Jury. 

[6]  The  negligence  relied  on  in  this  In- 
stance as  ground  of  recovery  was  the  selec- 
tion by  Hlgglnbotham  of  an  Insufficient  rope 
for  hoisting  the  timbers  into  place.  The  evl- 
-dence  shows  that  when  Hlgglnbotham  ar- 
rived at  the  water  tank  for  the  purpose  of 
making  the  needed  repairs  he  secured  the  as- 
sistance of  three  Frenchmen  at  work  near  by, 
'  and  from  them  procured  the  rope  which  they 
had  been  using  in  their  work.  The  insuffi- 
ciency of  the  rope  was  disclosed  by  the  fact 
that  it  broke  under  a  weight  which  Hlggln- 
botham might  have  anticipated  would  be  put 
upon  it.  There  was  also  testimony  by  other 
witnesses  that  the  rope  was  too  weak  to  stand 
the  strain  to  which  it  was  subjected.  The 
court  submitted  to  the  jury  the  question  of 
negligence  on  the  part  of  Hlgglnbotham  in 
the  sdectlon  of  the  rope.  He  also  directed 
the  jury  that,  in  the  event  they  found  that  at 
the  time  he  was  injured  the  appellee  was  not 
acting  within  the  scope  of  his  employment, 
to  find  a  verdict  in  favor  of  the  appellant 

There  was  some  testimony  tending  to  show 
that  the  appellee  was,  prior  to  the  injury,  af- 
flicted with  another  disease,  and  that  this 
disease  was  responsible  for  a  part  of  the  in- 
juries of  which  he  complains.  We  have  ex- 
amined the  charge  of  the  court,  and  think  the 
rights  of  api)eUnnt  were  properly  safeguarded 
in  the  instructions  given,  that  the  objections 
to  that  portion  of  the  main  charge  are  unten- 
able, and  further  that  the  special  charges  up- 
on that  issue  were  properly  refused. 

[7]  It  appears  from  the  testimony  of  the 
engineer,  Deprato,  that  the  appellee  was  in- 
jured, not  by  reason  of  the  rope' breaking,  but 
while  he  was  opening  the  water  valve,  and  by 
conduct  which  might  be  construed  as  negli- 
gence on  the  part  of  the  other  employes  in 
handling  the  timbers  they  were  endeavoring 
to  put  in  place.  This  testimony  was  at  vari- 
ance with  that  of  all  the  other  witnesses. 
Those  facts  were  pleaded,  however,  and  in  a 
portion  of  the  court's  charge  that  ground  of 
negligence  was  submitted  as  a  basis  of  recov- 
ery. Appellant  complains  that  the  evidence 
did  not  warrant  the  submission  of  that  issue 
to  the  jury.  The  closing  paragraph  of  the 
court's  general  charge  was  given  apparently 
for  the  purpose  of  withdrawing  that  issue 
from  the  consideration  of  the  jury.  The 
court  used  this  language: 

"Since  writing  the  charge  it  has  been  agreed 
by  plaintiff  and  defendant  that  the  plaiutlif  wag 


not  injured  while  opening  the  water  valve,  as 
testified  to  by  EJnginaer  Ueprato." 

In  view  of  the  record  in  this  case,  we  tliink 
the  error,  if  any,  was  harmless,  because  It  is 
exceedingly  improbable  that  the  verdict  of  the 
jury  was  founded  upon  that  issue. 

[I]  Complaint  is  also  made  that  the  dam- 
ages allowed  were  excesslva  That  objection 
we  think  is  not  supported  by  the  evld«Ke. 
While  the  allowance  was  lU>eral,  we  cannot 
say,  as  a  matter  ot  law,  tlia't  it  was  more 
than  the  appellee  was,  under  the  circumstanc- 
es, entitled  to  recover. 

The  Judgment  of  the  district  court  wiU 
therefore  be  affirmed. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  r. 
HAVEN.     (No.  1693.) 

(Court  of  Civil  Apppals  of  Texas.     Texarkana. 
March  13,  1917.     On  Motion  (or 
Rehearing,  March  29,  1917.) 

1.  Release  «=>67(2)  —  Repbesentations  o» 
Agent — EvinBNCE. 

In  action  by  plaintiff  section  foreman  for  in- 
juries, evidence  on  issue  of  validity  of  relpa.se 
held  to  authorize  finding  that  physicians,  who 
treated  plaintiff,  were  agents  and  employes  of 
defendant  railroad,  authorized  to  advise  plain- 
tiff as  to  the  probability  of  his  recovery  from 
injuries. 

2.  Release   «=357(2) — ^Misbepbesentatio^s— 
Evidence. 

In  action  by  plaintiff  section  foreman  for 
injuries,  evidence  KM  to  authorize  finding  that 
representations  that  plaintiff  was  well,  made 
by  defendant  railroad's  physicians,  were  in- 
tended to  influence  plaintiff's  action  in  making 
settlement  with  defendant's  claim  agent  and 
signing  a  release. 

3.  Release  «s>17(2) — Settino  Abide-^Rioiit. 

If  the  statements  of  defendant  railroad's 
physicians,  who  treated  plaintiff,  were  false,  and 
made  to  induce  plaintiff  to  settle  his  claim,  that 
the  statements  were  innocently  made  woold  not 
deprive  plaintiff  of  the  right  to  have  the  release 
set  aside. 

4.  Release    e=>n(Z) — ^MJSiBEFBqBENTATtox — 
"Statements  op  Fact." 

Statement  of  defendant  railroad's  physi- 
cians, who  treated  plaintiff,  that  he  "was  all 
right  and  was  well,"  were  "statements  of  fact," 
upon  which  plaintiff  foreman  had  the  right  to 
rely  in  settling  his  claim  and  signing  a  release. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  State- 
ment of  Fact.] 

5.  Release    ^=3l7<2)— Misrepbesbntations— 
Matters  Known  bt  Both  Parties. 

,  The  condition  of  plaintiff  foreman's  leg  wa% 
not  a  matter  equally  open  to  him  and  defend- 
ant railroad's  physicians,  who  bad  treated  plain- 
tiff for  two  months  and  made  statements  as  to 
plaintiffs  condition,  resulting  in  signing  by 
plaintiff  of  release. 

6.  Damages  ©=132(9) — ^Pebbonai.  Injuries- 
Excessive  Dauaoe. 

A  judgment  for  ^9.877.35,  in  addition  to 
$110  previously  paid,  tor  injuries  whidi  will 
probably  necessitate  amputation  of  injured  leg, 
will  not  be  disturbed  on  the  ground  that  it  is 
excessive,  where  there  is  nothing  to  indicate  that 
the  jury  was  influenced  by  anything  but  the  tes- 
timony. 


«s»Por  other  cases  see  same  topic  and  KBT-NUMBER  in  all  K«7-Numb«rad  DUasU  aod 
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Appeal  from  District  Court,  Hopkina 
County. 

Suit  by  J.  M.  Haven  against  the  Missouri, 
Kansas  &  Texas  Ballway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
ARirmed. 

January  27,  1914,  appellee,  one  of  appel- 
lant's section  foremen,  under  the  supervision 
of  its  roadmaster,  assisted  other  employ^  of 
appellant  in  unloading  ties  along  its  track 
from  cai8  moving  thereon.  As  a  result  of 
negligence  on  the  part  of  certain  of  said 
other  employes  in  throwing  a  tie  from  a  car, 
the  tie  struck  appellee's  right  leg  below  the 
knee,  bruising  and  injuring  it  A  few  days 
thereafterwards  appellee,  at  the  Instance  of 
appellant's  local  surgeon,  who  first  treated 
appellee  for  the  injury,  went  to  a  hospital 
in  Dallas  conducted  by  "the  Missouri,  Kansas 
&  Texas  Hallway  Company  of  Texas  £m- 
ployees'  Hospital  Association,"  a  coriioraUon 
under  the  laws  of  this  state,  where  he  re- 
mained and  was  treated  by  Drs.  Webb  and 
liOtt,  the  surgeons  in  charge,  until  March  28, 
1914.  On  that  day,  in  consideration  of  $110 
paid  to  him  by  appellant,  appellee,  by  an  in- 
strument in  writing  exiecated  by  him,  released 
appellant  at  all  claim  he  had  against  it  for 
damages  on  account  of  the  Injury  so  suffered 
by  Iilm.  Notwithstanding,  he  thereafter- 
wards commenced  and  prosecuted  this  suit, 
by  wbidi  he  sought  and  recovered  of  appel- 
lant Judgment  for  $9,877.35  as  the  damages, 
in  addition  to  the  $110  paid  to  him  as  stated, 
he  was  entitled  to  on  account  of  said  injury. 

Tlie  main  controversy  on  the  trial  was  as 
to  whether  the  rdease  executed  by  appellee 
was  binding  on  Idm  or  not.  He  contended 
it  was  not,  because,  he  asserted,  he  was  in- 
duced to  execute  it  by  bis  reliance  up<m 
representations,  which  he  alleged  were  false, 
made  to  hlin  by  Drs.  Webb  and  Lott,  who, 
be  alleged,  acted  for  appellant  in  making 
same,  as  to  extent  of  the  injury  to  his  leg. 
Appellant,  on  the  other  hand,  contended  that 
t'ae  settlement  made  by  it  with  appellee,  evi- 
denced by  the  rfelease,  was  a  fair  one,  freely 
made  by  him,  with  a  knowledge  of  all  the 
facts  known  to  it;  that  the  representations 
made  to  him  by  Drs.  Webb  and  IJott  were  not 
false  and  fraudulent,  but  were  true  and 
honest  expressions  of  their  opinions;  and, 
further,  that  it  was  not  bound  by  such  repre- 
sentations, because  said  Drs.  Webb  and  Lott 
■were  not  its  agents,  and  in  making  the  repre- 
sentations did  not  act  for  it. 

The  representations  in  question  were  made 
to  appellee  after  Drs.  Webb  and  Lott  had 
treated  him  about  two  months,  and  just  be- 
fore he  executed  the  release,  and  were  that 
the  injury  to  his  leg  was  only  temporary; 
that,  while  it  was  still  slightly  swollen,  his 
leg  "was  all  right  and  was  well";  tliat  appel- 
lee could  safely  go  back  to  his  work  as  a 
section  foreman  in  a  few  days;  and  that  the 
swelling  in  his  leg  would  disappear  "as  quick 
ns  be  got  out  and  went  to  work."  It  appeared 
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from  the  testimony  that,  instead  of  passing 
away,  as  the  doctors  said  it  would,  the  swell- 
ing in  appellee's  leg  increased;  that  bis  leg 
gradually  grew  worse,  and  at  the  time  of  the 
trial  was  in  a  condition  which  probably 
would  necessitate  its  amputation  to  save  his 
Ufe. 

On  the  issue  as  to  whether  the  release  wa? 
binding  on  appellee  or  not,  the  court  in- 
structed the  Jury  as  follows: 

"If  you  believe  from  the  evidence  that  Dr 
Webb,  or  Dr.  Lott,  or  both,  were  agents  of  de- 
fendant, and  anthorized  to  bind  defendant  in 
regard  to  representations  as  to  the  condition  of 
pUintifi's  leg,  and  you  believe  that  Dr.  Webb 
or  Dr.  Lott  represented  to  plaintiff  that  his 
leg  was  all  right  and  was  well,  and  that  as  soon 
as  he  got  out  and  went  to  work  the  swelling 
therein  would  leave  it,  and  that  all  plaintifl 
needed  was  some  exercise,  and  if  you  furthei 
believe  that  such  statements,  if  any,  were  false, 
and  made  for  the  purpose  of  inducing  plaintiff 
to  make  a  settlement  and  to  execute  a  release, 
and  if  yon  further  believe  that  plaintiff  believed 
such  representations,  if  any,  to  be  true,  and  re- 
lied on  the  same,  and  if  you  believe  that  as  the 
result  of  such  statements,  if  any,  plaintiff  was 
induced  to  settle  said  claim  and  execute  a  re- 
lease, and  if  you  farther  believe  the  sum  paid 
plaintiff  was  less  than  reasonable  compensatiort 
for  his  injuries,  if  any,  then  such  settlement  andl 
release  is  not  binding  on  the  plaintiff." 

Chas.  C.  Huff,  of  Dallas,,  and  Dinsmore, 
McMahon  &  Dlusmore,  of  Greenville,  for  ap- 
pellant Evans  &  Shields,  of  Greenville,  and 
C.  E.  Sheppard,  of  Sulphur  Springs,  for  ap- 
pellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  In  support  of  its  contention  thai 
the  release  executed  by  appellee  was  blndina" 
on  him,  and  that  the  court  therefor  should 
have  instructed  a  verdict  In  its  favor,  appel 
lant  refers  (1)  to  undisputed  testimony  in  tbt 
record  showing  that  the  hospital  association 
mentioned  in  the  statement  above  was  iacoi" 
porated  under  the  laws  of  ttiis  state  as  a  be- 
nevolent or  charitable  society  without  capital 
stock,  that  the  f  unda  necessary  to  pay  the  ex- 
penses of  the  association  were  obtained  by 
assessments  against  its  members;  and  that 
Drs.  Webb  and  Lott  were  employes  of  the 
association,  and  (2)  to  testimony  of  witnesses 
to  the  effect  that  Drs.  Webb  and  Lott  had  no 
interest  in  nor  anytliing  to  do  with  the  set- 
tlement made  with  appellee  nor  with  any 
settlements  made  by  appellant  with  its  em- 
ployes, that  any  statements  made  by  them  to 
appellee  were  nothing  more  than  honest  ex- 
pressions of  their  opinions  as  to  appellee's 
pliysicai  condition  at  the  time  they  were 
made,  and  were  not  made  to  induce  appellee 
to  act  as  he  did,  and  that  appellant's  claim 
agent  in  making  the  settlement  was  not  in- 
fluenced by  any  statement  made  by  said  doc- 
tors as  to  appellee's  condition. 

It  might  be  conceded  that  if  the  testimony 
specified  was  all  there  was  in  the  record  ap- 
pellant's contention  should  be  sustained.  But 
there  was  other  testimony  before  the  court 
which,  as  we  view  it,  authorized  (1)  a  finding 
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that  Drs.  Webb  and  Lott,  at  the  time  they 
made  the  statements  to  appellee,  were,  as 
the  surgeons  in  charge  of  said  hospital,  ap- 
pellant's agents  and  employes,  and  in  making 
thd  statements  acted  within  the  scope  of  their 
authority  as  such,  and  (2)  a  finding  that  the 
representations  were  intended  to  Influence 
appellee's  action  in  the  matter  of  making  a 
settlement  with  appellant. 

While  the  hospital  association  was  a  corpo" 
ration  as  stated,  it  appeared  from  testimony 
that  it  was  controlled  by  a  board  of  trustees 
consisting  of  seven  members,  a  majority  of 
whom,  by  the  laws  of  the  association,  con- 
sisted at  all  times  of  "the  persons  who,  for  the 
time  being,"  occupied  toward  appellant  the 
relationship,  respectively,  of  assistant  to  its 
president,  its  general  manager,  general  attor- 
ney, and  general  superintendent.  .  So  it  ap- 
peared that  power  to  control  the  association 
was  in  appellant's,  general  officers  as  such, 
and  h^ice  in  appellant,  for  it  had  power  of 
control  over  Its  general  officers. 

It  further  appeared  from  testimony  that 
appellant  had  issued  to  Drs.  Webb  and  Lott, 
as  such  -surgeons,  and  that  they  had  accepted 
and  used,  passes  entitling  them  to  free  trans- 
portation over  appellant's  line  of  railway. 
As  appellant.  It  seems,  lawfully  could  not 
have  issued  such  passes,  and  Drs.  Webb  and 
Lott  lawfully  could  not  have  accepted  and 
used  same,  unless  as  such  surgeons  they  were 
employes  of  appellant  (articles  1532,  1S33, 
1534,  Vernon's  Penal  Code),  it  would  seem 
that  the  fact  that  as  such  surgeons  they  had 
and  used  such  passes  would  have  authorized 
a  finding  that  the  relationship  of  employer 
and  employes  existed  between  them  and  ap- 
pellant. 

And  there  was  other  testimony  tending  to 
show  that  such  relationship  existed.  As  a 
part  of  their  duties  as  such  surgeons,  as  they 
seem  to  have  construed  same,  said  doctors 
made  reports  to  appellant's  claim  agent  for  his 
use  in  making  settlements  with  injured  em- 
ployes, showing  the  condition  of  such  em- 
ploy^ with  reference  to  their  injuries.  And 
on  the  occasion  when  appellee  executed  the 
release  in  question  it  appeared  that  Dr.  Lott 
accompanied  him  to  the  office  of  appellant's 
claim  agent,  to  whom  he  introduced  appellee, 
and  to  whom  he  made  statement  as  to  appel- 
lee's then  condition.  It  further  appeared  that 
It  was  in  compliance  with  'Dr.  Lett's  direction 
to  one  of  appellant's  employes  In  its  general 
offices  at  IHilIas  that  said  employe  issued  to 
appellee  a  pass  entitling  him  tor  free  transpor- 
tation from  Dallas  to  his  home  in  Hopkins 
county. 

[1]  The  testimony  so  far  referred  to,  we 
think,  was  amply  sufficient  to  authorize  a 
finding  that  Drs.  Webb  and  Lott,  as  chief  and 
assistant  surgeon,  respectively,  in  charge  of 
said  hospital,  were  agents  and  employes  of 
appellant.  If  they  were,  then  It  was  within 
the  sciOpe  of  their  employment  as  such  sur- 
geons, not  only  to  treat  but  to  advise  appellee 


concerning  the  nature  and  duration  of  his  In- 
juries and  the  probability  of  his  recovery 
therefrom.  Railway  Co.  v.  Huyett,  99  Tex. 
630,  92  S.  W.  454,  5  Ia  R.  A.  (K.  S.)  809. 

[t,  3]  The  testimony  tending  to  diow  that 
the  representations  made  to  appellee  were  in- 
tended to  influence  his  action  in  the  matter 
of  the  settlement  he  made  with  appellant's 
<daim  agent,  was,  we  think,  as  has  tieen  be- 
fore stated,  sufficient  to  support  a  finding 
that  thfly  were  so  Intended.  We  do  not  mean 
by  that  to  say  that  the  teetlmony  was  suffi- 
cient to  show  ttiat  the  stirgeons  at  the  time 
thoy  made  the  statements  knew  same  to  be 
untrue^  but  that  same  were  made  with  knowl- 
edge on  their  part  at  the  time  tliat  appellee 
contemplated  leaving  the  hospital,  and,  be- 
fore leaving,  taking  up  with  ajipellant's  claim 
agent  the  matter  of  a  settlem^it  of  hia  claim 
agailnst  appellant  for  damages  on  account  of 
the  injury  he  had  sufTered,  and  that  said  sur- 
geons expected  appellee  would  be  infiaenced 
by  what  they  said  as  to  his  conditimi  in  mak- 
ing the  settlement.  If  there  is  any  teatimoDy 
at  all  in  the  record  indicating  that  the  sur- 
geons may  not,  in  making  the  statement  they 
did  to  appellee  that  he  "was  all  right  and 
was  well,"  and  that  the  swelling  in  his  leg 
would  disappear  when  he  g<ot  out  and  took 
up  his  work  as  section  foreman,  have  dealt 
fairly  with  blm,  It  condsts  of  the  testimoiiy 
of  Dr.  Lott  indicating  that  he  knew,  at  the 
time  he  made  the  statement  to  appellee,  that 
he  was  suffering  from  varicose  veins  (which, 
appellee  testified,  was  doe  to  the  injury),  and 
that  It  would  be  "bad  treatment"  for  a  per- 
son suffering  such  veins  to  stay  on  hbi  feet 
and  do  the  work  of  a  section  foreman.  With 
reference  to  this  testimony  of  Dr.  Lott,  It  Ls 
fair  to  say,  however,  ttiat  he  farther  testi- 
fied that  while  appellee  was  in  the  hospital 
he  told  him  (appellee  denying"  It)  that  he 
had  suffered  a  long  time  from  such  veins:. 
But  the  nile  seems  to  be  that  if  the  statement 
were  false,  and  were  made  to  appellee  to  In- 
duce him  to  settle  his  claim,  the  fact  that 
they  were  innocently  made' by  the  surgeons 
would  not  deprive  appellee  of  a  right  to  have 
the  release  set  aside.  Railway  Oo.  v.  Nrill. 
159  S.  W.  1180;  Railway  Co.  v.  Reno,  146  S. 
W.  207;  Railway  Co.  v.  Maples,  162  S.  W.  426. 
In  the  Reno  Case  the  court  said: 

"Notwithstandinfr  appellant's  agent  may  have 
belipved  the  reprBsentntionB  to  be  true  which  lie 
made  to  plaintiff  to  indue*  him  to  eieorte  the 
release,  .vet,  if  the  same  were  false,  plaintiff  was 
entitled  to  relief  Rfrninst  them,  notwithstandin:; 
the  fact  that  defendant's  agent  may  have  in- 
nocently made  the  statements.  It  is  immate- 
rial that  the  agent  may  have  made  the  state- 
ments under  the  honest  belief  that  they  were 
true,  whereas,  in  fact,  they  were  not" 

It  appeared  from  the  testimony  of  appellee 
as  a  witness  in  his  own  behalf  that,  immedi- 
ately after  Drs.  Webb  and  Lott  advised  him 
that  his  leg  was  "all  right  and  was  well,"  he 
told  Dr.  Lott  he  was  going  to  leave  the  hos- 
pital and  go  home;  that  Dr.  Lott  thm  asked 
him  if  he  was  acquainted  with  the  claim 
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agent,  and,  when  he  replied  In  the  negative, 
asked  him  if  he  "wanted  to  settle,"  and  on 
his  reply,  "Tee,  we  have  that  to  do  before  we 
go  to  work,  and  I  had  just  as  wdl  settle  with 
him  here  as  after  I  get  home,"  said,  "I  will 
go  ap  there  with  you  and  Introduce  you  to 
the  claim  agent"  Appellee  testified  that  he 
and  the  doctor  then — 

"got  on  the  elevator  and  went  to  the  claim 
agent's  rooms,  and  he  introdaced  me  to  the  claim 
agent,  and  he  told  him  about  m;  leg,  the  condi- 
tion it  had  been  in,  and  how  long  I  had  been 
in  the  hospital,  and  he  went  on  down.  Dr.  Lott 
told  the  claim  ageat  there  that  my  leg  was 
well  and  that  I  was  ready  to  eettle  and  go  to 
work.  He  turned  and  walked  out  after  he  told 
the  claim  agent  my  leg  was  well  and  that  I  bad 
come  up  to  settle  and  was  ready  to  go  to  work." 

[4]  It  iB  Insisted,  however,  that  the  state- 
ments attribnted  to  Drs.  Webb  and  Lott  were 
merely  ezpresaions  of  their  opinions  as  medi- 
cal men,  and  not  statements  of  fact  which 
appellee  had  a  right  to  rely  upon.  We  think 
the  statement  that  appellee's  leg  "was  all 
ri^t  and  was  well"  ought  not  to  be  construed 
as  the  opinion  merely  of  the  surgeons.  The 
test  by  whidi  to  determine  whether  a  repre- 
sentation Is  a  mere  expression  of  an  opinion 
or  a  substantive  fact  is  stated  by  Mr.  Blade 
(1  Rescission  and  Cancellation,  {  77),  quoting 
from  Addison  on  Torts,  to  be: 

"If  the  representation  is  as  to  a  matter  not 
equally  open  to  both  parties,  it  may  be  said  to 
be  a  statement  of  a  fact  as  such ;  but  if  it  is  as 
to  a  matter  that  rests  merely  in  the  judgment 
of  the  person  making  it,  and  the  means  of  de- 
riving information  upon  which  a  fair  judgment 
can  be  predicated  are  equally  open  to  both  par- 
ties, and  there  is  no  artifice  or  fraud  used  to 
prevent  the  person  to  be  affected  thereby  from 
making  an  examination  and  forming  a  judgment 
in  reference  to  the  matter  for  himself,  the  rep- 
resentation is  a  mere  expression  of  an  opinion." 

[i]  It  seems  to  us  it  cannot  fairly  be  said 
that  the  real  condition  of  appellee's  leg  was  a 
matter  equally  open  to  him  and  the  trained 
experts  who  had  treated  it  for  two  months, 
nor  that  "the  means  of  deriving  information 
upon  which  a  fair  Judgment"  as  to  Its  con- 
dition could  l>e  predicated  were  equally  (^)en 
to  blm  and  them. 

We  do  not  think  the  conclusion  reached  la 
opposed  by  rulings  made  la  Railway  Co.  v. 
McCarty,  94  Tex.  298,  60  S.  W.  429,  53  L.  R. 
A.  507,  86  Am.  St  Rep.  854,  Quebe  v.  RaUway 
Co.,  98  Tex.  6,  81  8.  W.  20,  66  I*  B.  A.  734,  4 
Ann.  Cas.  645,  Railway  Co.  T.  Huyett,  99  Tex. 
630,  92  S.  W.  454,  6  L.  R.  A.  (N.  &)  669,  Rail- 
way Co.  V.  Kramer,  141  S.  W.  122,  Railway 
Co.  V.  Polka,  57  Tex.  Civ.  App.  626,  124  S.  W. 
226,  and  Railway  Co.  v.  Williams,  44  Tex.  Civ. 
.<Vpp.  168,  99  S.  W.  141,  cited  by  appellant, 
when  the  nature  and  the  facts  of  those  cases 
are  kept  in  mind. 

The  question  in  the  McCarty  Case  was  as 
to  whether  the  plaintiff  was  entitled  to  have 
the  release  he  had  executed  set  aside  on  the 
ground  alone  that  it  was  executed  as  the  re- 
sult of  a  mutual  mistake  on  his  part  and  on 
the  part  of  the  railway  company.     Such  a 


question  is  not  presented  by  tlie  record  before 
us. 

In  the  Polka  Case  it  appeared  that  the  phy- 
sician who  made  the  representation  to  the 
plaintiff  wan  not  an  employ^  of  the  railway 
company,  and  that  the  rights  of  the  parties, 
as  In  the  McCarty  Case,  turned  upon  a  ques- 
tion as  to  whether  the  plaintiff  could  avoid 
the  release  on  the  ground  of  mutual  mistake 
as  to  the  extent  of  his  injury. 

In  the  WllUams  Cose  the  plaintiff  sought  to 
avoid  ^e  release  he  had  executed  on  the 
ground  that  be  was  misled  as  to  the  nature 
and  legal  effect  of  the  Instrument  by  repre- 
s^itations  made  to  him  by  the  agent  of  the 
railway  company.  The  plaintiff  in  that  case 
did  not  oMitend  that  he  was  entitled  to  have 
the  release  he  liad  executed  set  aside,  if  it 
evidenced  the  reel  agreement  between  him 
and  said  agent 

In  the  Quebe  Case  the  plaintiff,  when 
struck  <Hi  his  breast  and  throat  by  a  pieoe  of 
timber,  fell;  his  head  striking  the  ground 
with  force.  Believing  that  the  only  injury  he 
thereby  suffered  was  that  to  his  breast  and 
throat,  and  that  that,  as  tl>e  railway  compa- 
ny's surgeon  advised  him,  was  trifling,  he  re- 
ported to  the  company  for  re-employment  and 
executed  the  release  in  question.  Neither 
the  plaintiff  nor  the  railway  company's 
agents,  at  the  time  the  release  was  executed, 
suspected  that  the  plaintiff  had  suffered  <Hr 
might  suffer  any  injury,  except  such  as  the 
blow  on  his  breast  and  throat  had  produced. 
Afterwards  he  became  blind  as  the  result  ha 
alleged,  of  injury  to  bis  head,  caused  by  its 
striking  the  ground  when  he  fell.  The  only 
question  in  the  appeal  was  whether  the  re- 
lease, as  executed,  should  have  been  constru- 
ed as  covering  the  injury  to  the  plaintifTs 
head,  which  caused  the  blindness.  The  court 
held  that  the  answer  to  the  question  depend- 
ed upon  the  intention  of  the  parties,  and  that 
the  recitals  in  the  release  showed  conclusive- 
ly that  it  was  their  intention  that  it  should 
apply  to  that  injury,  as  well  as  to  the  injury 
to  the  plaintiff's  breast  and  throat.  In  the 
course  of  the  (pinion  the  court  remarked 
that: 

"Upon  the  subject  of  fraud  there  was  nothing 
to  submit,  had  tiiere  been  a  request  for  a  sub- 
mission of  that  question.  The  statement  made 
by  the  surgeon  as  to  the  character  of  plain- 
tiff's injuries  was  only  his  medical  opinion, 
which  accorded  with  all  that  was  known  or  be- 
lieved, and  was  made  with  no  purpose,  so  far 
as  appears,  to  procure  a  release  or  other  ad- 
vantage." 

The  applicability  of  the  case  as  authority 
in  the  one  before  us  lies  entirely  in  the  state- 
ment in  the  opinion  that  the  representation  by 
the  surgeon  to  Quebe  that  the  injury  to  his 
breast  and  throat  were  trifling  was  only  the 
surgeon's  medical  opinion.  We  do  not  con- 
cede that  a  statement  by  a  surgeon,  to  a  per- 
son be  has  treated  for  an  Injury  to  his  leg, 
that  his  leg  "was  all  right  and  was  well," 
was  as  much  the  expression  of  an  opinion  as 
the  statement  by  a  surgeon  that  an  injury 
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suffered  by.  a  person  to  Ills  breast  and  throat 
was  "trifling" ;  but.  If  we  did,  to  onr  minds 
there  would  still  be  an  Important  distinction 
between  the  statement  made  by  Dr.  Lott  to 
appellee  and  the  statement  made  to  Quebe  by 
the  railway  company's  surgeon,  In  this:  That 
the  statement  made  to  appellee,  however  In- 
nocently it  may  have  been  made,  was  untrue 
in  fact  as  a  statement  of  the  condition  of  his 
leg,  to  which  it  applied,  while  the  statement 
by  the  surgeon  to  Quebe  was  true  In  fact  as 
a  statement  of  the  condition  of  his,  breast 
and  throat,  to  which  it  applied. 

In  the  Huyett  Case  the  plaintiff's  leg  was 
broken  and  his  wrist  dislocated  as  the  re- 
sult of  his  having  been  knocked  off  a  bridge. 
On  the  next  day  after  he  had  offered  to  ac- 
cept, and  the  railway  company's  agent  had 
refused  to  give  him  $2,000  in  satisfaction  of 
his  claim  for  damages.  Dr.  Scott,  the  com- 
pany's surgeon,  said  to  him: 

"Huyett,  you  are  not  damaged;  you  will  soon 
be  as  good  a  man  as  ever;  you  will  soon  be  able 
to  go  to  work." 

.  Relying  on  the  statement,  the  plaintiff  aft- 
erwards executed  a  release  to  the  company  in 
consideration  of  |250  it  paid  to  him.  The 
statement  of  Dr.  Scott  to  the  plaintiff  was 
made  at  a  different  time  and  on  a  different 
occasion  from  the  time  and  occasion  when  the 
plaintiff  executed  the  release,  and  there  was 
no  evidence  showing  that  Dr.  Scott  knew  the 
plaintiff  had  discussed  the  matter  of  a  settle- 
ment with  the  claim  agent,  or  that  the  latter 
knew  that  Dr.  Scott  had  made  the  statement 
in  question  to  the  plaintiff,  or  that  they  in  any 
way  acted  together  or  for  the  purpose  of  pro- 
curing a  release  from  the  plaintiff.  The  Su- 
preme Court  reversed  the  Judgment  of  the 
Court  of  OlTll  Appeals,  affirming  a  Judgment 
of  the  trial  court  In  the  plaintiff's  favor,  on 
the  ground  alone  that  it  did  not  appear  that 
the  representation  relied  on  to  avoid  the  re- 
lease was  "made  in  the  transaction  in  which 
the  ccmtract  of  settlement  was  made,  nor  by 
the  agent  authorized  to  represent  the  defend- 
ant therein,  but,  so  far  as  the  evidence  Indi- 
cates, it  was  disconnected  from  that  contract, 
and  made  by  one  [the  surgeon]  whose  duties, 
as  agent,  had  no  relation  to  such  matters," 
citing  Story  on  Agency,  §  135,  and  other  au- 
thorities. If  the  conclusion  reached  by  us 
that  the  testimony  in  this  case  wa'S  sufficient 
to  support  a  finding  that  Drs.  Webb  and  lott, 
in  their  capacities  as  surgeons,  were  agents 
and  employes  of  appellant,  is  correct,  then 
it  must  be  apparent  that  the  ruling  by  the 
Supreme  Court  in  the  Huyett  Case,  Just  re- 
ferred to,  has  no  application  here. 

In  the  Kramer  Case  the  plaintiff,  it  seems, 
had  suffered  an  Injury  to  his  pelvis,  and  sur- 
geons employed  by  the  railway  company  had 
represented  to  him  that  he  was  not  perma- 
nently injured  and  would  be  able  to  return  to 
his  work  within  a  month  or  six  weeks.  The 
plaintiff  afterwards  suffered  from  epilepsy, 
due,  it  was  determined,  to  the  injury  he  re- 
ceived.    The  following  excerpt  from   their 


<9lnion  shows  the  grounds  upon  which  the 
Court  of  Civil  Appeals  acted  in  reversing  a 
Judgment  in  favor  of  the  plaintiff  and  render- 
ing Judgment  in  favor  of  the  railway  com- 
pany: 

"In  view  of  the  fact  that  there  is  no  testimony 
in  this  case  indicating  that  the  physicians  or  the 
claim  agent  knew  or  had  reason  to  know  that 
in  truth  Kramer  wag  not  as  well  a  man  as  they 
represented  him  to  be,  and  especially  in  view  of 
the  fact  that  he  had  no  symptoms  at  that  time 
indicating  epilepsy,  and  that  he  made  no  con- 
tention below,  and  apparently  makes  hone  here. 
that  the  representations  of  the  physicians  and 
the  action  of  the  claim  agent  thereon  were  not 
all  in  good  faith,  and  especially  in  view  of  the 
fact  that  the  physicians  testified  that  tbeir  rep- 
resentations were  their  honest  medical  opinions, 
we  are  of  opinion  that  the  court  below  erred  in 
submitting  the  issue  of  the  validity  of  the  re- 
lease to  the  jury.  If  there  had  been  any  evi- 
dence of  fraud,  bad  faith,  or  known  conceal- 
ment on  the  part  of  the  claim  agent  or  the 
phj'sicians,  it  may  be  tiiat  the  issue  wonld  prop- 
erly have  been  submitted,  by  the  mere  fact  that 
the  physicians,  with  the  lii^ht  which  they  had. 
expressed  their  medical  opinions  to  plaintiff  that 
he  was  practically  well,  with  no  showing  that 
they  knew  these  statements  to  be  false,  without 
any  testimony  indicating  that  they  made  them 
for  the  purpose  of  bringing  about  the  release, 
would  not,  we  believe,  suffice  to  avoid  a  vol- 
untarjr  settlement  entered  into  by  the  plaintiff 
at  a  time  when  his  knowledge  of  his  symptoms 
was  greater  than  any  one  else's — when  he  might, 
if  he  had  seen  fit,  have  taken  the  opinions  of 
other  physicians." 

The  difference  between  the  fftcts  of  that 
case  as  found  by  the  Court  of  Civil  Appeals, 
and  the  facts  of  this  one  as  found  by  us,  is 
that  in  this  one  the  statement  ot  the  physi- 
cians was  more  than  the  mere  expression  of 
their  opinions,  and,  moreover,  was  made,  as 
the  Jury  might  have  found,  to  induce  appellee 
to  execute  the  release  he  sought  to  avoid. 

[t]  It  Is  Insisted  that  the  Judgment  is  for  > 
an  amount  in  excess  of  the  sum  appellee  was  ' 
entitled  to  recover.  When  testimcmy  aa  to  ' 
the  known  consequences  and  as  to  the  proba-  ' 
ble  consequences  to  him  of  the  injury  is  con- 
sidered,  we  do  not  think  we  should  disturb  , 
the  Judgment  on  that  ground.  There  is  notli- 
Ing  in  the  record  indicating  that  tbe  Jury 
was  Influenced  in  determining  the  anaount 
they  should  award  appellee  by  anything  excel  t 
the  testimony.  "The  law,"  said  the  court  in 
Railway  Co.  v.  Gibson,  38  S.  W.  480,  "corj- 
mlts  tbe  extent  and  probable  duration  of  a:i 
injury,  in  cases  where  these  matters  cauL"; 
be  arrived  at  with  some  degree  of  preclsiv.':i. 
to  the  sound  Judgment  of  the  Jury.  Tbe  pow- 
er of  revision  in  reference  to  the  amount  i'- 
tbe  verdict  is  exercised  only  where  a  manifi^: 
wrong  has  been  done." 

The  assignments  not  disposed  of  in  effe^: 
by  what  has  been  said  also  do  not,  we  thid. 
present  a  reason  why  the  Judgment  sboolJ 
be  reversed.    Therefore  it  is  affirmed. 


(hi  Motion  for  Rehearing. 
It  is  insisted  that  the  statement   in  tbe 
opinion  that  It  appeared  from  the  teaUmoi; 
that  appellant  had  Issifed  to  both  Dr.  \Yi 
and  Dr.  Lott,  as  surgeons  in  charge  uf  tl» 
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hospital  where  appellee  was  treated  for  the 
injury  he  sustained,  oud  that  they  had  ac- 
cepted and  used,  passes  entitling  them  to  free 
transportation  over  appellant's  line  of  rail- 
way, Is  erroneoua  It  Is,  so  far  as  it  applies 
to  Dr.  Webb.  On  a  re-examlnation  of  the 
•record  we  fail  to  find  testimony  showing  he 
had  accepted  and  naed  each  a  pass.  That 
the  statement  is  erroneous  as  to  Dr.  Webb 
Is  immaterial,  however,  from  a  legal  stand- 
point, in  view  of  the  fact  that  the  rep- 
resentations made  by  him  to  appellee  were 
also  made  by  Dr.  Lott,  who  had  accepted  and 
used  such  a  pass.  The  motion  does  not,  we 
thlnli,  present  a  reason  why  the  judgment 
rendered  by  this  court  should  be  set  aside. 
Therefore  the  motion  is  overruled. 


FLORES  y.  FLORES  «t  al.     (No.  5875.) 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Feb.  13,  1918.) 

1.  Appeai.  and  Bbbob  ^s»742<1)  —  Aasiait- 
icERTs   at  Ekkob— Nkcessitt   of  Pbofosi- 

TIOKS. 

Asmgnments  of  error  which  are  not  follow- 
ed by  propositions,  and  which  are  not  suscepti- 
ble of  being  considered  propositions  in  them- 
selves, will  not  be  considered. 

2.  Cascellation  or-  Instbtjmewts  4=b38  — 
Plea  »ob  Rescission— Sufficdcrcy. 

In  a  suit  in  which  plaintiSa,  husband  and 
wife,  sought  specific  performance  of  a  com- 
promise agreement,  whereby  defendant  agreed  to 
deed  the  wife  2,800  acres  of  land,  an  an- 
swer admitting  that  defendant  had  tendered  a 
deed  conveying  only  a  life  estate,  and  had  re- 
fused to  execute  a  quitclaim  deed,  and  alleging 
that  such  quitclaim  deed  was  never  contem- 
plated in  making  such  contract,  in  that  it  was 
intended  by  defendant,  and  had  always  been 
his  intention,  to  allow  the  Wife  the  full  use 
of  whatever  land  she  might  be  entitled  to 
under  a  will,  and  that  he  was  still  willing  to 
carry  out  the  intent  of  such  will  as  well  as  the 
contract,  was  not  a  plea  for  rescission  of  the 
contract  on  the  ground  of  fraud,  mutual  mis- 
take, or  mistake  of  defendant,  accompanied  by 
inequitable  conduct  of  plaintiffs,  but  simply 
a  plea  that  the  contract  did  not  express  dc 
fendant's  intention. 

3.  Specific  Pebfobuance  ®=>117— Pleading 
— Evidence  Admissible  Undeb  Pleadings. 

In  a  suit  in  which  plaintiffs  sought  specific 
performance  of  a  compromise  agreement,  where- 
by (Iffendant  agreed  to  give  one  plaintiff  a  deed 
to  2,800  acres  of  the  land  devised  to  him,  and 
such  plaintiff  by  a  will  providing  that  if  either  of 
the  beneficiaries  should  die  without  issue  the 
whole  of  the  estate  should  go  to  the  survivor 
or  his  or  her  issue,  and  whereby  such  plaintiff 
agreed  to  accept  such  land  in  full  satisfaction  of 
all  claims,  and  to  release  and  quitclaim  to  de- 
fendant all  right  and  title  to  the  balance  of  the 
land,  the  answer  admitted  that  defendant  had 
tendered  such  plaintiff  a  deed  conveying  only  a 
life  interest,  and  had  refused  to  execute  a  quit- 
claim deed  for  the  reason  that  such  deed  was 
never  contemplated  in  their  contract  in  that  it 
was  intended  by  defendant,  and  had  always  been 
his  intention,  to  allow  such  plaintiff  the  full  use 
of  whatever  land  she  might  be  entitled  to  under 
the  will.  Eeld,  that  this  pleading  was  wholly 
insufficient  to  authorise  proof  of  an  intention 
other  than  that  deducible  from  the  language  of 
the  instrument,  as  it  was  not  alleged  that  the 
language  used  was  ambiguous  and  intended  to 


express  an  agreement  actually  made  for  the 
conveyance  of  a  life  estate,  and  there  was  no 
allegation  that  the  word  deed"  was  used  as 
meaning  "convey  a  life  estate,"  and  that  such 
meaning  should  bo  given  it  in  order  to  carry 
out  the  intention  of  the  parties. 

4.  Wills  «=»740(4)  —  Contbaot  Bftweew 
Devisees  —  Constbuction  —  Estate  to  be 
CoNVEyKD— "To  Deed  Land." 
The  only  reasonable  construction  of  which 
the  instrument  was  susceptible  was  that  de< 
fendaut  agreed  to  convey  to  such  plaintiff  such 
estate  as  he  had  in  the  2,800  acres,  and  that  she 
agreed  to  convey  to  him  all  the  balance  of  the 
land,  and  thereunder  such  plaintiff  was  entitled 
to  the  fee-simple  estate  in  the  2,800  acres,  es- 
pecially as,  in  ordinary  language,  the  term  "to 
deed  land"  means  to  convey  in  fee  simple,  and 
also  in  view  of  the  statute  providing  that  an  in- 
strnment  conveying  land  transfers  a  fee-simple 
estate,  unless  a  less  estate  is  limited  by  express 
words. 

6.  Evidence  ^9461(4)— Paboi.  Bvidknok  to 
Vabt  Wbitino— Intention  of  Pasties. 
In  the  absence  of  fraud  or  mistake  sufficient 
to  cancel  the  instrument  or  an  intention  by  both 
parties  that  the  words  of  the  instrument  should 
express  a  meaning  different  from  their  ordi- 
nary meaning,  defendant  was  bound  by  the  in- 
tention derived  by  giving  the  language  its  com- 
mon and  ordinary  meaning,  and  evidence  that 
defendant's  real  intention  was  not  expressed 
in  the  agreement  which  he  signed  was  not  ad- 
missible. 

Api)eal  from  District  Court,  Webb  Oob]i(7> 
J.  F.  MuUaly,  Judge. 

Suit  by  Eulalia  Dominguez  De  Flores  and 
husband  against  FUimon  Flores.  From  a 
Judgment  for  plaintiffs,  defendant  ai>peal8. 
Affirmed. 

Greer  &  Hamilton,  of  Laredo,  for  appel- 
lant A.  Wlnslow  and  Paul  W.  Evans,  both 
of  Laredo,  for  appellees. 

MOURSUND,  J.  Eulalia  Dominguez  De 
FI<»es,  Joined  by  her  husband^  Flederico 
Flores,  sued  Flllmon  Flores  for  the  parti- 
tion of  several  tracts  of  land,  which  had 
been  owned  by  EJstanislado  Flores  and  his 
wife,  Leonarda  Benavides  Cuellar,  foster 
parents  of  plaintiff  and  defendant  The 
record  discloses  that  Estanislado  Flores  left 
a  will  beqneathing  to  his  wife  all  of  his 
property,  "to  have  and  to  hold  during  her 
natural  life,  and  at  her  death  to  be  equal- 
ly divided  between  Filimon  Flores  and 
Eulalia  Dominguez,"  and  providing  further, 
"In  case  either  of  the  beneficiaries  should 
die  without  issue,  then  the  whole  of  the  es- 
tate shall  go  to  the  survivor  or  his  or  her 
issue."  His  wife,  by  a  will  executed  many 
years  later  bequeathed  all  of  her  real  estate 
to  Filimon  Flores.  A  controversy  arose  be- 
tween the  foster  children  with  regard  to 
their  respective  rights  under  the  wills  and 
the  partition  suit  resulted  in  which  Eulalia 
Dominguez  De  Flores  claimed  half  of  the 
lands.  During  the  pendency  of  the  suit  the 
parties  entered  into  the  following  agreement 
of  compromise: 

"This  agreement  made  and  entered  into  by 
and  between  Filimon  Flores  and  Eulalia  Dom- 
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ingues    De    Flores    and    husband,     Federico 
Flores,  witnesseth: 

"AU  matters  in  controversr  and  in  suit  be- 
tween said  Filimon  Flores  and  said  Eulalla 
Domlnsuez  De  Flores  and  her  husband  are  here- 
by setUed  as  follows,  to  wit: 

"First  Filimon  Flores  has  paid  and  hereby 
pays  to  Eulalia  Dominguez  De  J'lores  the  sum 
of  one  hundred  and  ten  dollars  which  is  in  full 
of  all  monetary  claims  or  demands  of  every 
kind  which  said  Eulalia  Dominguez  De  Flores 
has  against  said  Filimon  Flores,  and  said  BJu- 
lalia  Dominguez  De  Flores  accepts  and  receives 
said  sum  of  one  hundred  and  ten  dcJlars  in 
full  satisfaction,  as  aforesaid  ;  and  It  is  agreed 
that  neither  party  now  owes  the  other  any 
money  for  any  claim  whatsoever. 

"Second.  Filimon  Flores  agrees  to  give  to 
Eulalia  Dominguez  De  Flores  a  deed  to  two 
thousand  eight  hundred  acres  of  the  land  in- 
volved in  the  suit  filed  by  said  Eulalia  Dom- 
inguez De  Flores  and  out  of  the  Peredana 
Grant,  which  said  2,800  acres  shall  include  La 
Leona  water  hole  or  tank,  as  soon  as  such 
acreage  shall  have  been  surveyed  by  a  compe- 
tent surveyor  to  bo  mutually  selected,  and  that 
he,  Filimon  Flores,  will  pav  one-half  9f  the 
cost  of  such  survey,  and  Bulalia  Dominguez 
De  Flores  and  husband,  Federico  Florea,  will 
pay  the  other  half  of  such  cost. 

"Third.  Immediately  after  such  survey  a  di- 
vision fence  shall  bo  constructed,  each  of  the 
parties  hereto  paying  one-half  of  the  cost  of 
same.  

"Fourth.  Said  Filimon  Flores  agrees  that  the 
cattle  belonging  to  said  Bnlalia  Dominguez  De 
Flores  in  his  possession  may  be  separated  and 
set  apart  to  her  by  three  disinterested  persons 
to  be  selected  and  agreed  upon  by  said  Fili- 
mon Flores  and  said  Eulalia  Domingues  De 
Flores. 

"l^fth.  The  costs  of  the  suit  filed  by  said 
Eulalia  Dominguez  De  Flores  and  husband 
against  said  FUimon  Flores  shall  be  paid  ac- 
cording to  the  proportions  of  the  property  in- 
volved owned  by  the  respective  parties ;  viz. : 
Three-fourths  of  such  costs  by  Filimon  Florea 
and  one-fourth  by  Eulalia  Dominguez  De 
Flores.. 

"Sixth.  The  said  Eulalia  Dominguez  De 
Flores  accepts  tiie  above  specified  proiierty  in 
full  satis&ction  of  any  and  all  claims  of  every 
kind  and  character  which  she  may  havo  in  the 
property  involved  in  said  suit,  or  against  said 
Filimon  Flores,  and  upon  delivery  of  the  deed 
to  her  of  said  2,800  acres,  she  will  absolutely 
release  and  quitclaim  to  said  Filimon  Flores 
any  and  all  right,  titie  and  interest  sho  may 
have  in  and  to  any  and  all  of  the  balance  of 
said  land,  and  receipt  said  Filimon  Flores  in 
full  for  any  and  all  claims  of  any  kind  and 
character   she   may   have   against  him. 

"Witness  the  hands  of  the  parties  hereto,  at 
Zapata,  Texas,  this  8th  day  of  July,  A.  D. 
1916. 

"[Signed]    Filimon   Flores. 

"[Signed]    Eulalia  Dominguez  De  Flores. 


"[Signed)    Federico  Flores. 


Itnesses:    [Signed]    W.  W.  Winslow." 

The  agreement  was  carried  out  In  all  re- 
spects except  for  the  exchange  of  the  deeds 
therein  provided  for,  and  after  the  survey 
was  made  and  fence  built  pursuant  to  the 
agreement,  and  possession  of  the  2,800  acres 
given  to  Eulalia  De  Flores,  defendant  ten- 
dered her  a  deed  for  the  2,800  acres,  which 
conveyed  only  a  life  estate.  She  declined  to 
accept  such  deed,  and  demanded  a  convey- 
ance of  the  fee-simple  title  to  such  land,  ei- 
ther by  warranty  or  quitclaim  deed.  He  re- 
fused to  comply  with  this  demand,  whereup- 
on plaintiffs  amended  their  original  petition 


so  as  to  demand  spedflc  performance  of  such 
compromise  agreement. 

Paragraphs  5  and  6  of  defendant's  answer 
constitute  all  of  his  pleadings  with  regard  to 
such  agreement,  and  read  as  follows: 

"Fifth.  Specially  answering  to  paragraph 
fifth  of  plaintiffs  second  amended  original  pe- ' 
tition,  defendant  admits  that  on  or  about  the 
8th  day  of  July,  A.  D.  Idl6,  that  there  was  a 
contract  in  writing  executed  by  and  between 
the  parties  hereto,  both  relevant  to  matters 
raised  by  the  pleading  her«n  as  well  aa  other 
matters  over  which  no  suit  had  been  filed,  and 
that  all  stlch  questions  and  claims  as  well  as 
those  arising  herein  were  settled  in  said  agree- 
ment; that  the  lands  mentioned  in  part  in 
plaintiffs'  second  amended  original  petition  were 
partitiOBod  between  the  plaintiff  and  defendant 
in  the  proportions  alleged  in  said  fifth  para- 
graph, and  in  pursuance  of  said  agreement  to 
partition  said  lands  defendant  prepared  a  par- 
tition deed  containing  the  field  notes  of  the 
land  agreed  upon  by  the  parties  to  bo  set  aside 
for  the  use  and  benefit  of  plaintiff,  a  copy  of 
which  said  partition  deed  is  attached  hereto 
as  exhibit  A,  which  said  partition  deed  was  re- 
fused both  by  plaintiff  and  her  attorney. 

"Sixth.  Replying  specially  to  plain  tiffs'  sixth 
paragraph  in  said  second  amended  original  pe- 
tition, defendant  admits  so  much  thereof  as  de- 
scribes the  survey  made^  and  that  after  de- 
fendant had  offered  his  partition  deed  h<a<eto- 
fore  mentioned  to  plaintiff,  that  plaintiffs  of- 
fered defendant  their  quitclaim  deed  to  all  the 
balance  of  the  land  in  controversy,  and  that 
defendant  refused  to  execute  a  quitclaim  deed 
to  the  plaintiffs  herein  for  the  reason  that  aame 
was  never  contemiilated  in  their  contract  aet- 
tiing  the  matters  in  controversy  between  the 
parties  hereto,  in  that  it  was  intended  by  de- 
fendant and  has  always  been  his  intention  to 
allow  plaintiff  the  full  use  of  whatever  land 
she  may  be  entitled  to  under  the  last  will  and 
testament  of  Estanislado  Flores  heretofore  men- 
tioned, and  defendant  is  still  willing  to  carry 
out  the  intent  of  said  last  wUl  and  testament, 
as  well  as  the  contract  heretofore  signed  by 
plaintiffs  and  defendant,  and  tenders  said  parti- 
tion deed  attached  hereto  as  an  exhibit  for  ex- 
ecution by  the  parties  to  this  suit.  Defendant 
denied  that  plaintiffs  are  entitied  for  more  than 
the  possession  of  the  2,800  acres  mentioned  in 
said  petition  during  the  lifetime  of  the  said 
Eulalia  Dominguez  De  Flores,  and  that  such 
right  of  possession  is  limited  to  the  life  estate 
only  of  the  said  Eulalia  Dominguez  De  Flores. 
and  of  this  he  puts  himself  upon  the  country.'' 

The  court  rendered  Judgment  in  fhvor  of      i 
plaintiffs  for  the  2,800  acres  of  land,   recit- 
ing that  the  compromise  agreement  bad  been      ' 
entered  Into,  and   that  under  Its  provisions      . 
plaintiffs  were  entitled  to  such  land. 

[1-1]  Objection  Is  made  to  the  considera-  j 
tlon  of  appellant's  assignments  of  error  on 
the  ground  that  the  same  are  not  followed 
by  propositions  as  required  by  the  roles.  As 
the  assignments  are  not  susceptible  of  being 
considered  propositions  In  themselves,  the  ob- 
jection must  be  sustained.  However,  the  Judg- 
ment is  the  only  one  which  could  have  been 
legally  rendered  under  the  pleadings  and  tbf 
facts.  Defendant's  answer,  In  so  far  as  it 
undertook  to  give  a  reason  for  not  convey- 
ing to  Mrs.  Eulalia  Flores  the  2300  acres  of 
land.  Is  to  the  effect  that  such  a  conveyance  • 
was  never  contemplated  in  their  contract  set- 
tling the  matters  in  controversy  In  tbat  It 
was  Intended  by  defendant  and  has  alway-> 
been  his  intentlMi  to  allow  plaintiff  the  full 
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am  ot  whatever  land  she  may  be  entitled  to 
under  the  will  of  Estanlslado  Elores,  and 
that  defendant  Is  BtiU  willing  to  carry  ont 
the  intent  of  said  will  as  well  as  the  contract 
signed  by  plaintiffs  and  defendant  This 
does  not  constitute  any  plea  for  rescission  of 
the  contract  on  the  ground  of  fraud,  mutual 
mistake,  or  mistake  of  defendant  accom- 
paided  by  Inequitable  conduct  of  plaintiffs, 
but  is  simply  a  plea  that  the  contract  does 
not  express  the  intention  of  defendant.  It  is 
not  alleged  that  the  language  used  in  the 
contract  is  ambiguous,  and  that  by  such  lan- 
guage it  was  Intended  to  express  an  agree- 
ment actually  made  by  the  parties  to  the 
effect  that  defendant  should  convey  Mrs. 
Flores  a  life  estate  in  2,800  acres.  Ther^  was 
no  allegation  that  the  word  "deed"  was  used 
la  th^  sense  of  "convey  a  life  estate,"  and 
that  such  a  meaning  should  be  given  It  in 
order  to  carry  out  the  intention  of  the  par- 
ties to  the  agreement.  The  pleading  was 
wlioily  insufficient  to  authorize  proof  of  an 
intention  other  than  that  dedudble  from  the 
language  of  the  instrument.  An  examination 
of  the  instrument  shows  that  defendant 
agreed  to  "deed"  Mrs.  Flores  2,800  acres  of 
land,  and  upon  the  delivery  of  such  "deed" 
to  her  she  would  release  and  quitclaim  to 
blm  any  and  all  right,  title,  or  interest  she 
had  in  and  to  all  of  the  balance  of  said  land. 
If  it  had  been  intended  that  the  title  to  the 
fee  of  the  2,800  acres  should  be  determined 
by  the  wills,  the  instrument  would  not  have 
constituted  such  a  settlement  as  it  purxH>rt- 
ed  to  constitute.  If  it  had  been  intended 
that  Mrs.  Flores  should  convey  to  defendant 
the  fee  In  the  2,800  acres,  such  intention 
would  have  been  expressed,  as  it  was  too 
important  a  matter  to  be  overlooked.  The 
only  reasonable  construction  of  which  the  in- 
strument is  susceptible  is  tliat  defendant 
agreed  to  convey  to  Mrs.  Flores  such  estate 
as  he  had  in  the  2,800  acres,  and  she  agreed 
to  convey  to  him  all  the  balance  of  the  land. 
This  construction  is  fortified  by  the  fact  that 
In  ordinary  language  the  term  "to  deed  land" 
means  to  convey  in  fee  simple,  and  by  our 
statute  which  makes  an  instrument  whereby 
land  is  conveyed  transfer  a  fee-simple  es- 
tate, unless  a  less  estate  is  limited  by  ex- 
press words.  We  believe  the  court  was  cor- 
rect in  holding  that  under  the  agreement 
Mrs.  Flores  was  entitled  to  the  fee-simple 
estate  in  the  2,800  acres  of  land.  The  tes- 
timony excluded  by  the  court  as  shown  by 
defendant's  bill  of  exceptions  could  not  have 
altered  the  construction  of  the  instrument. 
It  would  not  have  shown  that  the  parties 
agreed  on  a  life  estate  and  undertook  to  ex- 
press that  agreement  by  using  the  word 
"deed"  in  a  limited  or  restricted  sense,  but 
would  merely  have  shown  that  defendant's 
real  intention  was  not  expressed  in  the  agree- 
ment which  he  signed.  In  the  absence  of 
fraud  or  mistake  such  as  would  be  sufficient 


to  cancel  the  instrument,  he  Is  held  to  the  in- 
tention derived  by  giving  the  language  its 
common  and  ordinary  meaning,  unless  he 
can  show  tliat  both  parties  Intended  certain 
words  to  express  a  meaning  different  from 
the  ordinary  meaning.  He  was  not  asked, 
nor  would  he  have  answered,  what  conversa- 
tion took  place  when  the  terms  of  the  agree- 
ment were  arrived  at,  but  merely  what  he 
intended  to  give  his  sister. 

We  consider  the  language  of  the  agreement 
so  plain  and  unambiguous  that  no  verbal  tes- 
timony was  admissible  to  explain  the  same. 
But,  regardless  of  the  correctness  of  our 
opinion  on  that  point,  as  the  pleading  was 
insufficient  to  raise  an  issue  of  ambiguity, 
and  in.  addition  the  testimony  excluded.  If 
admitted,  would  not  have  affected  the  con- 
struction of  the  instrument,  and  was  imma- 
terial in  the  absence  of  a  plea  of  fraud  or 
mistake,  the  judgment  must  be  affirmed. 


TEXAS  &  P.  BT.  00.  v.  HOWARD  et  al. 
(No.  1782.) 

(Court' of  Civil  Appeals  of  Texas.     Texarkana. 

Jan.  23,  1918.     Rehearing  Denied 

Feb.  14,  1918.) 

1.  Master  ano  Servant  €=5»276(10)— Injcbt 
TO  Servant— Acts  wtthin  Scope  or  Bm- 

FLOTMKNT— StTPERINTENOEWT. 

From  the  fact  that  deceased  railroad  em- 
ploye,  killed  by,  moving  cars  against  standing 
cars,  was  superintendent  of  that  diTision  of  the 
road,  if  it  could  not  be  said  as  matter  of  law, 
the  jury  could  at  least  find  that  ho  was  acting 
within  the  scope  of  his  employment,  when  on 
the  separation  of  the  train,  by  a  drawhead 
falling  out,  he  went  between  cars  where  switch- 
men wero  replacing  it,  and  this  though  he  took 
hold  of  it  and  endeavored  to  assist  them. 

2.  Master  and  Servant  9=>278(18)--lNJnRT 

— ^NEQUQENCE— SUFnCIENCT    OF    EVIDENCE. 

Evidence  held  snflScient  to  support  finding 
of  want  of  care  of  engineer,  who  moved  cars 
against  standing  cars,  where  train  had  sepa- 
rated, killing  emi^oye  assisting  in  replacing 
drawhead. 

3.  Evidence  «=»590—CREDiBruTT— Interest 
OF  WrrNESs — ^Pabty  Causino  Injury. 

Relative  to  credit  to  be  given  defendant's 
engineer,  who  testified  that  he  did  not  see  the 
signals  to  stop  the  engine,  the  jury  could  con- 
sider his  interest,  by  reason  of  having  caused 
the  accident 

4.  Master  ano  Servant  4=3281(2)— Oontrib- 
vtobt  Negligence  —  Weight  and  Suftc- 
ciency   of  Evidence. 

Relative  to  contributory  negligence  of  su- 
perintendent in  going  and  remaining  between 
standing  cars  where  switchmen  were  endeav- 
oring to  replace  a  drawhead,  which  had  fallen 
out,  the  jury  could  say  that  he,  when  he  reach- 
ed the  place,  and  saw  the  train,  to  which  the 
en^ne  was  attached,  standing  still,  and  the 
switchmen  so  working,  between  the  cars,  might 
well  have  concluded,  exercising  proper  care, 
that  the  engineer  had  been  signaled  not  to 
move  his  engine,  and  would  obey  tho  signal. 

5.  Death  «=390(4)— Excessive  Damages. 

Verdict  of  $17,000  in  favor  of  the  only 
minor  child,  a  girl  of  10  years,  for  death  of  a 
widower  57  years  old,  with  a  life  expectancy 
of  15%  years,  receiving  a  salary  of  $3,000  a 
year,  he  being  devoted  to  her  and  being  a  man 
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of  fine  character  and  exemplar;  habits,  cannot 
be  held  ezceasive. 

Appeal  from  District  Court,.  Harrison 
County ;  H.  T.  Lyttleton,  Judge. 

Action  by  Helen  Campbell  Howard  and 
others  against  the  Texas  &  Paclfle  Railway 
Company.  From  an  adverse  Judgment,  de- 
fendant appeals.   Affirmed. 

March  29,  1904,  E.  W.  Campbell,  then 
superintendent  of  the  Eastern  division  of 
appellant's  line  of  railway,  was  crushed  be- 
tween two  cars  forming  parts  of  one  of  ap- 
pellant's trains  then  near  the  Union  Depot 
In  Dallas.  He  died  shortly  afterwards  from 
the  efTect  of  the  Injuries  he  suffered,  leaving 
surviving  him  a  daughter,  appellee  Helen 
Campibell  Howard,  then  10  years  of  age,  and  a 
son,  R.  W.  Campbell,  then  27  years  of  age.  On 
the  theory  that  the  death  of  said  E.  W.  Camp- 
bell was  due  to  negligence  on  the  part  of  the 
engineer  In  charge  of  one  of  appellant's  en- 
gines, rendering  it  liable  to  her  and  her  broth- 
er, the  daughter  commenced  this  suit  for  dam- 
ages by  a  petition  filed  October  21,  1915.  Sep- 
tember 6,  1916,  she  married  appellee  R.  G. 
Howard,  who  became  a  party  plaintiff  witb 
her  by  a  supplemental  petition  filed  Septem- 
ber 26,  1916.  Briefly  stated,  the  circumstanc- 
es of  the  accident  were  as  follows:  A  train 
consisting  of  about  20  cars  was  being  moved 
west  on  the  main  line  track,  when  the  draw- 
head  of  a  car  near  the  middle  of  the  train 
pulled  out  and  fell  to  the  ground,  about  the 
point  where  aH>eUant's  track  crossed  Haw- 
kins street.  The  effect  of  this  was  to  sepa- 
rate the  train  Into  two  parts,  as  the  car  from 
which  the  drawhead  was  pulled  and  those 
east  of  It  stopped,  while  the  engine  and  other 
cars  moved  on  west  about  12  feet  before  they 
stopped.  Kelley  and  Core,  switchmen,  at  once 
went  to  where  the  drawhead  fell,  and,  having 
picked  it  up,  were  endeavoring  to  replace 
it  in  the  car  when  the  deceased  went  to  them. 
While  Kelley  and  Core  were  engaged  In  the 
work,  the  deceased  assisting  them,  the  engine 
and  cars  wbldi  had  moved  west  as  stated 
moved  east,  colliding  with  the  car  deceased 
and  Kelley  and  Core  were  working  with, 
crushing  deceased  as  stated,  and  injuring 
both  Kelley  and  Core.  The  appeal  Is  from  a 
Judgment  In  favor  of  Mrs.  Howard  for 
117,000. 

F.  H.  Prendergast,  of  Marshall,  for  ai^>el- 
lant.  S.  P.  Jones,  of  Marshall,  T.  P.  Harte, 
of  Douglas,  and  Mahaffey,  Keeney  &  Dalby, 
of  Texarkana,  for  api>eUees. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1]  Appellant  insists  that  the  de- 
ceased was  not  engaged  In  the  performance 
of  duty  he  owed  to  it  as  its  division  superin- 
tendent at  the  time  he  was  Injured,  and  that 
in  going  between  the  cars  as  he  did,  and  as- 
sisting Core  and  Kelley  In  replacing  the  draw- 
head  he  was  performing  service  outside  of 
the  scope  of  his  employment,  and  that  It 
therefore  owed  him  no  duty  except  the  duty 


not  to  wlUfolly  injure  him.  The  role  oC  law 
Invoked  has  been  stated  as  follows: 

"If  an  employe  quits  the  work  assigned  to 
him  by  his  employer,  and  voluntarily  under- 
takes to  do  work  about  which  ho  bad  no  duties 
to  perform  by  virtue  of  the  contractual  rela- 
tions existing  between  him  and  his  employer, 
then,  while  such  condition  exists,  the  duty  grow- 
ing out  of  that  relation  of  using  care  for  his 
sarety  does  not  rest  upon  the  employer."  4 
Labatt's   Master   and    Servant,   (   1566. 

As  we  view  the  testimony,  If  it  did  not 
appear-  therefrom  as  a  matter  of  law  that 
the  rule  Invc^ed  was  inapplicable  to  the  case. 
it  presented  a  question  as  to  whether  tbe 
deceased  was  at  the  time  acting  within  the 
scope  of  his  employment  or  not,  which  should 
have  been  submitted,  as  It  was,  to  fbe  Jury. 
There  was  no  testimony  showing  what 
the  deceased's  duties  were  further  than  might 
be  Inferred  from  proof  that  he  was  sut>erin- 
tendent  of  the  division  of  appellant's  line  ot 
railway,  which  Included  the  place  where  the 
accident  occurred,  and  as  such  had  authority 
to  direct  train  operatives  and  power  to  dis- 
charge them.  From  those  facts  we  think 
the  Jury  had  a  right  to  find  that  the  deceased 
was  acting  within  the  scope  of  his  employ- 
ment when  he  went  between  the  cars  and  re- 
mained there  as  he  did.  A  "superintendent" 
is  "one  who  superintends  or  has  the  oversight 
and  charge  of  something,  with  the  power  of 
direction."  Century  Dictionary.  We  think 
the  jury  had  a  right  to  conclude  that  It  was 
the  deceased's  duty,  because  he  was  "super- 
intendent" of  the  division,  to  see  to  it  that 
Core  and  Kelley  without  unnecessary  delay 
pro|>erly  replaced'  the  drawhead,  so  that  tlie 
train  co;uld  be  moved  and  the  main  line  track 
cleared  for  another  train  shown  to  have  been 
waiting  to  pass  over  it  If  it.  was  his  duty 
to  do  that,  he  had  a  right,  exercising  proper 
care  for  his  own  safety,  to  go  to  the  place 
from  which  he  thought  he  could  most  effec- 
tively discharge  the  duty.  As  we  see  It, 
while  the  fact  that  he  chose  a  place  between 
the  cars  might  be  important  in  determining 
whether  he  was  guilty  of  contributory  neg- 
ligence or  not,  it  is  of  no  Importance  in  de- 
termining whether  he  was  acting  within  the 
scope  of  his  employment  or  not.  If  the  de- 
ceased was  performing  duty  be  owed  to  ap- 
pellant when  he  went  between  the  cars  to 
superintend  the  work  Cwe  and  Kelley  were  en- 
gaged in  doing,  that  he  to<^  hold  of  tiie  draw- 
head  and  endeavored  to  assist  them  in  re- 
placing it,  when  it  was  not,  it  Is  Insisted,  his 
duty  to  do  so,  did  not,  we  think,  bring  him 
within  the  rule  Ihvoked  by  appellant 

[2,  3]  Appellant  further  Insists  that.  If  the 
deceased  was  not  In  the  attitude  of  a  volun- 
teer or  mere  licensee,  and  it  owed  him  a 
duty,  under  the  circumstances  of  the  case  to 
use  care  to  avoid  Injuring  him,  there  was 
no  testimony  to  supiport  the  finding  that  it 
did  not  use  care.  It  appeared  that  the 
train  was  headed  east,  and  consisted  of  about 
20  cars.  It  was  on  the  main  line  trade,  and 
was  being  moved  by  a  switch  engine,  also 
headed  east,  coupled  to  its  west  end.    ^le 
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engineer  ta  obarge  of  tbe  switch  engUie 
testified  that  he  was  directed  by  a  signal 
from  the  switching  crew  to  move  the  train 
east,  the  purpose  being  to  get  It  out  of  the 
way  of  a.  work  train  waiting  to  pass  It  from 
the  west.  He  said  he  tried  to  move  the 
train  east  and  conld  not,  and  thereupon 
pulled  west  8  or  10  f^t  to  "take  slack"  to 
get  momentum  sufficient  to  move  the  train 
when  he  reversed  his  engine  and  moved  It 
east.  He  did  not  know,  he  said,  that  the 
drawhead  pulled  out  when  he  moved  the 
engine  west,  leaving  part  of  the  train  on  the 
east  side  of  Hawkins  street,  hut,  believing 
that  in  moving  west  he  had  only  taken  up 
the  slack  in  the  train,  and  not  having  seen 
the  signals  to  not  move  the  train  which 
Core  and  Kelley,  the  switchmen,  teatlfled 
they  gave  him,  he  moved  the  train  east  in  obe- 
dience to  the  signal  to  him  to  so  move  it. 
Appellant's  contention  is  based  on  the  testl< 
mony  of  the  engineer,  Just  recited,  that  he 
had  been  signaled  to  move  the  train  east 
and  did  not  see  the  signals  to  him  by  Core 
and  Kelley  not  to  move  the  engine.  His  state- 
ment that  he  had  been  signaled  to  move 
east  was  directly  contradicted  by  Core,  who 
testified  that  the  signal  given  the  engineer 
was  to  move  the  train  west,  not  east,  and 
in  effect  by  Kelley,  who  testified:  "We  were 
going  west  until  we  got  on  the  switch,  then 
going  east  again."  Moreover,  it  appeared 
from  the  testimony  Oiat  it  was  the  duty  of 
tbe  engineer  to  look  for  signals,  and,  further, 
that,  if  he  looked,  he  must  have  seen  the 
signals  Core  and  Kelley  gave  him  to  stop  the 
engine.  The  Jury  were  not  bound  to  believe 
the  engineer,  but  had  a  right  to  conclude 
from  the  ftict  tbat  he  had  an  Interest  in  the 
controversy,  and,  from  other  circumstances 
shown  by  the  testimony,  that  he  saw  the 
signals  and  ignored  them.  Knights  of  Mac- 
cabees v.  Jolinson,  148  S.  W.  718;  Railway 
Co.  V.  Tinon,  117  8.  W.  936. 

[4]  It  is  further  insisted  that  it  appeared 
from  the  evidence  that  the  deceased  in  going 
and  remaining  between  the  cars  as  he  did 
was  guilty  'of  contributory  negligence,  and 
therefore  that  the  verdict  of  the  Jury  was 
contrary  to  the  evidence.  We  do  not  think 
It  so  appeared.  The  Jury  had  a  right  to  say 
that  the  deceased,  when  he  reached  the  place 
of  the  accident  and  saw  the  part  of  the  train 
to  which  the  engine  was  attached  standing 
still  and  Core  and  Kelley  between  the  cars 
endeavoring  to  replace  the  drawhead,  might 
very  well  have  concluded,  exercising  proper 
care,  that  the  engineer  had  been  signaled 
not  to  move  his  engine  and  would  obey  the 
signal. 

[5]  It  is  further  insisted  that  the  verdict 
Is  excessive.  It  appeared  that  the  deceased 
at  the  time  of  his  death  was  57  years  old; 
that  Ws  life  expectancy  was  15%  years; 
that  he  was  receiving  a  salary  of  $3,000  per 
annum;  that  he  was  a  widower;  that  Mrs. 
Howard,  a  child  then  10  years  old,  and  a 


son  then  27  years  old,  were  bis  only  children ; 

that  he  was  devoted  to  his  daughter;  and 
that  he  was  a  man  of  fine  character  and  most 
exemplary  habits.  We  do  not  think,  in  view 
of  those  facts,  it  should  be  held  that  the  ver- 
dict was  excessive. 

Assignments  presenting  other  objections 
than  ithoao  dlEtcussed  to  the  Judgment  are  over- 
ruled, because  we  do  not  think  any  of  them 
shows  error  requiring  a  reversal  of  the 
Judgment. 

The  Judgment  is  affirmed. 


OARNEB  V.  BROWN  et  uz.    (No.  1889.) 

(Court  of  Civil  Appeals  of  Texas.    Texarlnna. 

Jan.  17, 1918.) 

APFKAI.  AND  EBBOB  ®=3l001(l)— SCOPE  OF  RE- 
VIEW— (JWEBTION  OF  FACT. 

In  suit  to  cancel  deed  on  ground  Uiat  it  was 
a  mortgage  upon  a  homestead,  where  plaintiff 
and  his  wife  gave  testimony  warranting  conclu- 
sion that  deed  was  a  mortgage,  which  was  de- 
nied by  defendant,  a  judgment  for  plaintiSs 
would  be  affirmed,  since  there  was  an  issue  for 
the  jury. 

Appeal  from  District  Court,  Gregg  County; 
Daniel  Walker,  Judge. 

Suit  by  A.  O.  Brown  and  wife  against  J. 
R.  Gamer.  Decree  for  plalntifCs,  and  de- 
fendant appeals.    Affirmed. 

F.  B.  Martin,  of  Longrlew,  for  appellant 
Edwin  Lacy  and  B.  M.  Bramlette,  both  of 
Iiongrlew,  for  appellees. 

HODGIGS,  J.  The  appellees,  husband  and 
wife,  filed  this  suit  to  cancel  a  deed  which 
they  had  previously  exeGUted,  alleging  that 
it  was  a  mortgage  upon  their  homestead. 
In  response  to  special  issues  submitted,  the 
Jury  found  that  the  land  Involved  was  the 
homestead  of  appellees,  and  that  the  deed  as- 
sailed was  executed  and  Intended  to  operate 
as  a  deed  of  trust  to  secure  the  payment  of 
a  debt.  The  assignments  of  error  attack 
the  sufficiency  of  the  evidence  to  support  the 
finding  last  above  mentioned.  The  appellee 
and  his  wife  both  testified  to  a  state  of  facts 
which,  if  true,  fully  warranted  the  Jury  in 
concluding  that  the  deed  was  a  mortgage. 
WhUe  this  testimony  was,  In  substance,  de- 
nied by  the  appellant,  there  was  an  Issue  for 
the  Jury,  and  the  Judgment  will  be  affirmed. 


TURNER  v.  BROWN.    (No.  1914.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 
Feb.  7,  19ia) 

Pabbnt  and  Child  «s>16— Bicancipation— 
Effect. 
If  a  claimant  of  property  levied  on  under 
execution  against  his  father  was  emancipated 
by  hig  father  at  the  age  of  17,  and  afterwards 
did  business  for  himself  and  in  his  own  name, 
and  rented  land  and  grew  the  cotton  levied  on 
at  his  own  sole  charge  and  expense,  the  cotton 
belonged  to  him,  and  not  to  his  father. 
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Appeal  from  Hopkins  County  Coart ;  T.  J. 
Tnt^er,  Judge. 

J.  F.  Turner  caused  execution  to  be  levied 
against  certain  cotton,  and  Victor  A.  Brown 
filed  affidavit  and  bond  to  try  the  rigbt  ot 
property.  Judgment  for  Brown,  and  Tur- 
ner appeals.    -Affirmed. 

M.  D.  Carlock,  of  Wlnnsboro,  for  appellant 
G.  H.  Crane,  of  Sulphur  Springs,  and  A.  B. 
Crane,  of  Matador,  for  appellee. 

WILLSON,  C.  J.  Appellant  caused  an  ex- 
ecution issued  on  a  judgment  be  had  obtain- 
ed against  one  W.  O.  Brown  to  be  levied  on 
a  bale  and  a  half  of  cotton  grown  by  ap- 
pellee (a  minor  son  of  said  Brown)  on  land 
he  (appellee)  rented  of  one  Greer.  Appellee 
claimed  to  own  the  cotton,  and  filed  an  af- 
fidavit and  l>ond  to  try  the  right  of  property 
therein  as  provided  by  ttie  statute.  Article 
TT69  et  seq.,  Vernon's  Statutes.  The  judg- 
ment appealed  from  was  in  his  favor.  Con- 
ceding that  appellee  20  years  old  at  the  time 
of  the  trial,  was  emancipated  by  his  father 
when  he  was  17  years  of  age,  that  ever  there- 
afterwards  be  did  business  "for  himself  and 
In  his  own  name,"  and  that  he  rented  land 
and  grew  the  cotton  in  question  thereon  at 
his  own  sole  charge  and  expense,  appellant 
insists  that  the  cotton,  nevertheless,  belong- 
ed to  anpellee'8  father  and  was  subject  to 
the  execution  levied  on  it  Thatf  the  law  is 
to  the  contrary  of  appellant's  contention  is 
weU  estabUsbed.  29  Cyc.  1625,  1626,  1^8; 
Furrb  V.  McKnight  6  Tex.  Civ.  App.  683,  26 
S.  W.  96. 

The  judgment  Is  affirmed. 


80UTHWESTBBN    SURBTX    INS.    CO.    t. 
CURTIS  «t  al.     (Na  6964.) 

(Court  of  CSvil  Appeals  of  Texas.    San  Antonio. 

Feb.  6,  1918.     Rehearing  Denied 

Feb.  27,  1918.) 

1.  Tbial  <s==>352(1)— Special  Issues— Fobm— 
Questions  of  I<aw. 

The  special  issue,  did  employer  have  "in 
force"  employers'  liability  insurance  with  de- 
fendant? dearly  submitted  question  of  fact  aa 
to  whether  insurance  contract  liad  been  cancel- 
ed before  date  of  injiu'y:  the  quoted  words  not 
presenting  a  question  of  law. 

2.  Tbial  <s=»252(12)  —  Issues  —  Support  by 
Secondary  Evidence. 

Where  the  existence  of  a  contract  sued  on 
was  sufficiently  proved  by  secondary  evidence  and 
defendant's  admissions,  it  was  not  error  to  sub- 
mit issues  as  to  whether  the  contract  had  been 
canceled,  although  the  contract,  which  was  in 
possession  of  defendant,  had  not  been  intro- 
duced. 

3.  Mastxb  and  Servant  «=9276(1)— Employ- 
ers' Liability  Insurance— Evidence. 

Evidence  held  to  justify  finding  that,  at  the 
time  intestate  was  injured,  bis  employer  had 
a  contract  with  defendant,  obligating  defendant 
to  pay  in  accordance  with  X>mployers'  Liability 
Act. 


4.  Masteb  and  Skbvaht  «b»3T5(1) —  Wobk- 
vxn's  Compensation— Course  or  Emplot- 

MENT. 

Where  intestate  was  injured  while  working 
on  employer's  barn,  under  its  orders  and  control 
and  for  its  benefit,  he  was  injured  in  the  coarse 
of  his  employment 

6.  Master  and  Sbbvant^ssSSS — ^Wobkmen's 
Compensation  Insurancb— Liability— JCo- 

TICE. 

Defendant's  liability  to  pay  compensation  an- 
der  its  contract  of  employers'  liability  insurance 
did  not  depend  upon  notice  of  the  contract  by 
defendant  to  the  Industrial  Accident  Board  pri- 
or to  the  injury. 

6.  Master  and  Servant  C=3383— Workmen's 
Compensation  Insobancb  —  NoncB  or  In- 
jury. 

It  was  immaterial  wh«i  the  employer  noti- 
fied the  Industrial  Accident  Board  of  its  insur- 
ance contract  with  defendant;  the  only  notice 
required  being  notice  of  employe's  injury  witbin 
a  reasonable  time  to  defendant  and  the  board. 

7.  Masteb  and  Servant  •s>414 — Industrial 
BoABO— Jurisdiction. 

The  jurisdiction  of  the  Industrial  Accident 
Board  to  adjust  a  claim  against  an  employers' 
liability  insurer  attaches  as  soon  as  claim  for 
compensation  for  injuries  to  employ^  is  filed. 

8.  Master  and  Servant  «=^16  —  Final 
Award  ot  Industrial  Accident  Board. 

A  final  award  of  the  Industrial  Accident 
Board  would  bind  all  parties  before  it  unless 
prior  to  such  award  the  insurer  manifested  its 
objection  to  the  adjustment  and  its  refusal  to 
abide  by  the  final  dedsiMt  of  the  board ;  an  ob- 
jection and  refusal,  timely  made,  depriving  board 
of  right  to  proceed  further. 

9.  Masteb  and  Servant  <s3414 — ^Industkial 
Accident  Board— Jubisdiction — Consetst 
OF  Parties. 

Where  the  employer  expressed  its  consent  by 
becoming  a  subscriber  to  the  employers'  insmr- 
ance  association,  the  insurer  obtained  its  licenpe 
and  permit  and  issued  the  policy,  and  clainaant 
filed  claim  for  compensation,  there  was  consent 
of  all  parties  interested,  required  to  give  Acci- 
dent Board  jurisdiction. 

10.  Masteb  and  Servant  4=3411  —  Work- 
men's Compensation  Act— Suit  on  Awajid 
— EhcTENT  of  Relief. 

Where  the  Industrial  Accident  Board,  under 
the  Employers'  Liability  Act,  awarded  to  plain- 
tiff widow  a  weekly  allowance,  and  on  default  in 
payment  of  such  allowance  she  sued  the  insurer, 
the  court,  though  it  properly  gave  judgment  es- 
tablishing the  validity  of  the  award,  should  not 
have  given  judgment  and  execution  for  install- 
ments which  had  not  accrued. 

Appeal  from  District  Court  Bexar  Coun- 
ty;   S.  G.  Tayloe,  Judge. 

Suit  by  Mary  M.  Curtis  and  others  against 
the  Southwestern  Surety  Insurance  Compa- 
ny. Judgment  for  plaintiffs,  and  defendant 
appeals.    Reformed  and  affirmed. 

Hertzbei^,  KerobevUle  &  Thomson,  of  San 
Antonio,  for  appellant  Ryan  &  Matlock,  of 
San  Antonio,  for  appellees. 

SWEARINGEN,  J.  AppeUee  Mary  M. 
Curtis,  for  herself  and  for  the  use  and  bene- 
fit of  her  two  minor  sons,  Lurean  and  David 
Pettyjohn,  instituted  this  suit  against  the  ap- 
pellant. Southwestern  Surety  Insurance  Com- 
pany, to  recover  compensation  for  the  death 
of  Edward  H.  Pettyjohn,  her  husband,  and 
the  father  of  the  two  minors.    T.  B.  Curtis. 


4=3Far  other  eases  see  ssme  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexv 

Digitized  by  LjOOQI€ 


Tex.) 


BOUTHWESTERK  SURETY  INS,  CO.  v.  CURTIS 


1163 


hnsband  of  Mary  H.  Gartls,  Joined  his  wife 
in  the  suit  pro  forma.  Special  Issues  were 
BUtnnltted  to  a  jury,  and  Judgment  rendered 
against  appellant  for  $1,488.40,  the  amount 
of  the  matured  Installments,  together  with 
Interest  from  the  date  of  the  Judgment,  and 
for  $2,386.50,  payable  In  weddy  installments 
of  $10.60  each,  the  first  weekly  Installment 
to  be  paid  on  the  2d  day  of  June,  1917,  and 
one  tnstallmatt  each,  and  every  week  there- 
after ontU  the  fuU  snm  of  $2,386.50  shall 
have  been  paid. 

It  is  alleged  that  Edward  H.  Pettyjohn, 
OD  and  prior  to  November  8,  1914,  was  in  the 
employ  of  the  Russell-Coleman  Gottcm  Oil 
Compaiiy;  that  he  received  a  salary  of  $100 
a  month,  paid  as  follows:  $75  a  month  paid 
in  cash,  and  the  balance  paid  by  the  use  of 
a  dwelling  furnished  by  the  OH  Company, 
whldh  was  of  the  reasonable  value  of  $25 
a  month.  It  is  alleged  ttuit  Pettyjohn,  while 
in  the  general  course  of  his  employment,  and 
working  for  said  RusseU-Coleman  Cotton  OH 
Company  under  its  instructions  and  for  its 
benefit,  was  injured  by  stepping  on  a  nail 
projecting  from  a  board  lying  on  the  ground 
on  the  premises  of  said  employer  company, 
that  the  nail  penetrated  Pettyjohn's  foot, 
inflicting  serious  injury;  which  injury  caus- 
ed blood  poLsoa  and  tetanus,  resulting  in  the 
death  of  Pettyjohn  on  the  16tb  day  of  No- 
vember, 1914.  It  is  further  alleged  that  the 
RusseU-Coleman  Cotton  Oil  Company  was  a 
subscriber  to  the  Texas  Employers'  Insur- 
ance Association  at  the  time  of  the  injury, 
and  that  oa  the  day  of  the  injury  and  prior 
thereto  the  appellant  insturance  company  had 
obligated  and  bound  itself  to  pay  to  the 
employes  of  the  RusseU-Coleman  Cotton  OU 
Company,  or  to  the  representatives  and  bene- 
ficiaries of  such  employes,  snch  damages  or 
compensation  as  should  be  awarded  against 
it  by  the  Industrial  Accident  Board  of  the 
state  of  Texas  on  account  of  personal  inju- 
ries or  death  sustained  by  the  said  employes 
whUe  in  the  course  of  employment;  that 
said  appellant  company  received  a  license 
and  permit  from  the  commissioner -of  insur- 
ance and  banking  of  the  state  of  Texas  to 
issue  policies  of  insurance  under  said  Em- 
ployers' Liability  Law.  It  was  also  alleged 
that  the  accident  and  Injury  to  Pettyjohn 
was  reported  by  the  subscriber,  HusseU-Cole- 
man  Cotton  Oil  Company,  to  the  Industrial 
Accident  Board  at  Austin,  Tex.,  on  Novem- 
ber 25,  1914,  within  a  reasonable  time  after 
the  death  of  Pettyjohn,  and  that  the  accident 
and  injury  were  duly  reported  to  the  appel- 
lant Insurance  company.  It  was  further  al- 
leged that  within  six  months  after  the  death 
of  Pettyjohn,  namely,  on  December  2,  1914, 
claim  was  filed  by  the  widow,  Mary  M.  Cur- 
tis with  the  Industrial  Accident  Board,  for 
the  compensation  due  from  the  appellant 
company;  that  appellant  company  was  duly 
notified  of  the  claim;  that  thereafter,  on  the 
26th  day  of  August,  1915,  the  Industrial  Ac- 
cident Board  entered  an  order  by  which  it 


ordered,  adjudged,  and  decreed  that  the  ap- 
pellant. Southwestern  Surety  Insurance  (Jom- 
pany,  should  pay  to  appellee  Mrs.  M.  Petty- 
John,  now  Mary  M.  Curtis,  the  sum  of  $10.50 
a  week,  payable  weekly  for  360  weeks  from 
and  after  November  8,  1914,  but  that,  not- 
withstanding said  order  of  the  Industrial 
Accident  Board,  the  appellant  refused  to  pay 
said  award. 

Appellant  answered  by  general  denial,  and 
spedaUy  denied  that  the  BusseU-Coleraan 
Cotton  Oil  Company  had  a  liability  policy 
obligating  the  appellant  company  to  pay 
compensation  to  the  oil  company's  employes 
at  the  time  of  the  Injury  to  Pettyjohn  on 
November  8,  1914,  and  denied  that  Petty- 
John  WHS  injured  while  in  the  course  of  his 
employment.  Appellant  denied  the  authority 
of  the  Industrial  Accident  Board  to  make  the 
award  against  it,  because  the  award  was 
made  without  notice  to  the  appeUant,  and 
because  its  policy  insuring  the  Rus8ell-C<>le- 
man  Cotton  OU  Cwnpany  did  not  cover  the 
injury  to  Pettyjohn.  Appellant  denied  that 
It  consented  to  abide  by  the  decision  of  the 
said  Industrial  Accident  Board. 

There  was  evidence  to  sustain  the  mate- 
rial facts  pleaded  by  appellee. 

[1]  The  first  assignment  presents  objec- 
tions to  the  first  special  issue,  which,  In  ef- 
fect, was:  Did  RnaseU-ColemaB  Cotton  Oil 
Company,*on  November  8,  1914,  have  in  force 
employers'  llabiUty  insurance  with  appel- 
lant? 

The  first  proposition  finds  fault  with  the 
expression,  "in  force,"  claiming  that  those 
words  present  a  question  of  law.  Those 
words  were  used  in  the  light  of  appellant's 
pleading  and  testimony.  Appellant  admitted 
In  its  answer  that  it  had  issued  a  policy  of 
employers'  Uability  Insurance  to  the  RusseU- 
Coleman  Cotton  Oil  Company,  and  that  the 
policy  had  not  been  canceled  at  the  time  of 
the  injury  to  Pettyjohn,  but  alleged  that  the 
policy  covered  RusseU-Coleman  Cotton  OU 
Company  only  as  a  general  contractor  in 
the  construction  and  erection  of  said  cotton 
oU  mUl;  that  is,  in  the  construction  and 
erection  of  Its  machinery  and  buildings,  and 
that  Pettyjohn  was  not  employed  in  con- 
nection with  the  construction  of  said  cotton 
oil  mill,  but  was  the  night  superintendent 
in  the  operation  of  the  mUl. 

The  tenor  of  appellant's  testimony  (the 
testimony  varies  from  appellant's  plea)  was 
that  the  policy  had  been  canceled  and  re- 
leased at  the  time  of  the  injury.  No  effort 
was  made  by  appellant  to  prove  that  the 
terms  of  the  contract  were  as  pleaded  by 
it  The  issue  made  by  this  testimcmy  was: 
Had  the  Insurance  ccmtract  been  canceled 
and  released  on  November  8,  1914?  The 
question  could  have  been  put  in  that  form; 
but  the  Issue  was  framed  from  appellees' 
point  of  view,  that  the  contract  was  in  force 
on  that  date,  meaning  that  the  contract  liad 
not  been  released  or  canceled.    We  think  the 
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words  clearly  submitted  the  qneetion  of  fact 
to  be  found  by  the  Jury. 

[2]  The  second  proposition  made  under 
this  first  assignment  is  that  the  contract 
itself  was  not  Introduced  In  evidence,  and 
therefore  it  was  error  to  ask  the  jury  wheth- 
er it  had  been  released  or  canceled  on  No- 
vember S,  1914.  We  think  the  existence  of 
a  contract,  and  the  terms  or  obligations  of 
the  contract  to  pay  the  compensation  sued 
for,  were  suflBdently  proven,  by  secondary 
evidence,  and  appellant's  admissions,  to  make 
it  the  duty  of  the  court  to  submit  the  issue 
as  It  did.  Appellant  admitted  in  its  answer, 
as  above  mentioned,  that  it  did  deliver  to 
Russell-Coleman  Cotton  Oil  Company  an  em- 
ployers' liability  insurance  contract  prior  to 
the  injury.  The  appellant  Insurance  com- 
pany made  the  following  wrlttai  report  to 
the  Industrial  Accident  Board: 

"Russell-Coleman  Cotton  Oil  Co.,  San  Antonio, 
Texas. 

"As  required  by  rule  5,  this  will  give  you  no- 
tice that  compensation  policy  has  been  issued 
covering  operations  of  the  above  subscriber  as 
indicated  below. 

"[Signed]  Southwestern  Surety  Insurance  Co., 

"By  E.  a  S. 
"PoUcy  No.  O-25809. 

"Date  of  poUcy,  9/26A*-0/25A5. 

"Date  canceled,  . 

"Number  of  employes,  25. 

"Business,  Cotton  seed  oil  mfrs.,  etc" 

Without  objection,  the  statemelit  of  the 
chairman  of  the  Industrial  Accident  Board 
of  the  state  of  Texas  was  admitted,  which 
proved  that  the  Russell-Coleman  Cotton  Oil 
Company  had  a  policy  of  Insurance  in  the 
Southwestern  Surety  Insurance  Company, 
Denlson,  Tex.,  on  the  8th  day  of  November, 
1914.  Appellant's  witness  testified  that  the 
policy  at  the  time  of  the  trial  was  at  the 
home  office  of  the  appellant  Insurance  com- 
pany. Without  objection,  and  without  con- 
tradiction by  appellant,  appellee  introduced 
the  report  of  the  Injury  to  Pettyjohn,  filed 
with  the  Industrial  Accident  Board  by  the 
Russell-Coleman  Cotton  Oil  Company.  Tne 
report  contained  the  following: 

"1.  Are  you  insured  to  provide  payment  to 
injured  employes  under  the  Employers'  Liability 
Act?    Tes. 

"2.  If  BO  insured,  give  name  and  business  ad- 
dress of  the  insurance  asBociation  or  company. 
Southwestern  Surety  Insurance  Company,  Denl- 
son, Texas. 

"Name  of  injured  employ^.    EM  Pettyjohn." 

[3]  This  testimony,  In  the  absence  of  ex- 
planation or  better  evidence,  which  was  In 
the  possession  of  appellant,  Justifies  the  find- 
ing that  at  the  time  Pettyjohn  was  Injured 
the  oil  company  had  a  contract  with  the  ap- 
pellant, and  that  the  contract  by  its  terms 
provided  that  appellant  would  pay  Petty- 
john in  accordance  with  the  Employers'  Lia- 
bility Act  The  court  did  not  err,  either  in 
submitting  the  issue  or  In  the  expressi<Mi 
thereof.    The  first  assignment  is  overruled. 

The  eighteenth  and  nineteenth  assignments 


present  the  same  objections  as  the  first,  and 
both  are  overruled. 

The  second  assignment  is  also  ovorruled, 
inasmuch  as  it  is  a  corollary  of  the  propo- 
sitions presented  by  appellant  under  the  first 
assignment. 

[4]  The  complaint  ot  the  third  and  eeveo- 
teenth  assignments  is  that  the  evidence  es- 
tablished wittaont  ccmtradiction  that  Petty- 
john was  not  injured  in  the  course  of  his 
employment;  the  cont«itl(m  being  that  Pet- 
tyjohn was  employed  as  night  superintendent 
of  the  mill,  whereas  he  was  injored  wliUe 
building  a  bam  that  belonged  to  the  employ- 
er, but  which  was  to  be  used  by  Pettyjohn. 
The  third  and  seventeenth  assignments  are 
overruled,  because  there  was  testimony  that 
Pettyjohn  was  working  on  the  oil  company's 
bam  nnder  the  orders  and  control  of  the  oil 
company  and  for  its  benefit  Southern  Sure- 
ty Co.  v.  Stubbs,  199  S.  W.  348. 

The  fourth  assignment  is  also  overruled, 
because  it  presents  a  propoeitlan  that  is  a 
corollary  to  the  propoedtlon  discossed  In  the 
third  Bssignmeat  and  logically  falls  with  it. 

[i]  The  fifth  and  sixth  assignments  pre- 
sent a  question  that  has  no  bearing  npon  ap- 
pellant's liability  in  this  salt  The  oUiga- 
tion  of  appellant  was  made  by  virtue  of  the 
issuance  of  the  contract  of  employers'  lia- 
bility insurance,  which  the  appelant  notified 
the  Industrial  Accident  Board  was  effective 
from  September  25,  1914,  to  September  25, 
1915.  The  obligation  to  pay  the  compensa- 
tion therein  contracted  did  not  depend  upon 
the  fact  of  notice  of  the  contract  by  appe- 
lant to  the  Indnstrlal  Accident  Board,  and 
surely  did  not  depend  npon  such  notice  being 
given  prior  to  the  Injury.  It  was  admitted 
by  all  parties  that  appellant  was  permitted 
and  licensed  by  the  proper  authority  to  ex- 
ecute such  a  policy  at  the  time,  and  that  the 
oil  company  was  a  subscriber,  within  the 
terms  of  the  Employers'  Liability  Act.  The 
appellant  company's  consent  to  be  bound  was 
expressed  by  its  written  policy,  for  which  it 
received  a  satisfactory  premium.  Both  the 
fifth  and  sixth  assignments  are  overruled. 

[I]  The  seventh  and  eighth  assignments 
are  also  overruled.  It  was  immaterial  when 
the  oil  company  notified  the  Industrial  Acci- 
dent Board  of  its  insurance  contract  with 
appellant  The  only  notice  required  under 
the  facts  of  the  present  case  was  the  notice 
to  appellant  and  to  the  said  board  of  the 
happening  of  the  injury  which  notice  was 
given  within  a  reasonable  time  after  the  in- 
jury. The  claim  was  filed  with  the  board  for 
compensation  within  six  months  after  the 
accident.  As  before  stated,  the  oil  company 
was  a  subscriber;  the  appellant  company  was. 
authorized  to  make  such  contracts  as  the  one 
sued  upon.  The  issuance  of  the  contract, 
followed  by  the  injury,  created  the  liability, 
which  was  not  lost  by  failure  to  give  timely 
notice  and  make  timely  claim,  according  to 
the  evidence  before  ua. 
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The  ninth  assignment  Is  orerruled,  for  the 
reason  that  no  error  Is  presented  of  whldi 
appellant  can  complain.  If  there  was  error, 
as  contended,  the  error  was  determined  by 
the  court  in  its  decree  In  favor  of  appellant. 

[7,  S]  The  tenth,  eleventh,  twelfth,  thir- 
teenth, fonrteenth,  and  fifteenth  assignments 
aU  predicate  error  upon  the  issne  of  wheth- 
er or' not  the  Insurance  company  consented 
to  the  Industrial  Accident  Board  proceeding 
toward  the  adjustment  of  appellee's  claim 
for  compensation,  after  the  Insurance  com- 
pany had  been  notified  by  the  board  that  the 
claim  was  filed  with  It.  The  Jury  found  in 
answer  to  the  question  that  the  Insurance 
company  did  Impliedly  consent  to  have  the 
board  proceed  to  adjust  the  claim.  As  tbe 
law  here  lnv(^ved  Is  construed  Vy  Justice 
Levy,  the  Jurisdiction  of  the  board  to  adjust 
this  claim  attached  as  sooa  as  the  claim  was 
filed  with  that  board  by  appellee,  and  this 
Jurisdiction  would  adhere,  and  the  board's 
final  award  would  bind  all  parties  before  It, 
unless,  prior  to  tbe  final  award  by  the  board, 
the  insurance  company  manifested  to  the 
board  its  objection  to  the  adjustment  and  its 
refusal  to  abide  by  the  final  ruling  and  de- 
cision of  said  board.  "Such  an  objection  and 
refusal,  timely  made,  would  deprive  tbe 
board  of  proceeding  further.  Fidelity  &  Cas- 
ualty Ca  V.  House,  191  S.  W.  165;  Roach  v. 
Texas  Employers'  Association,  195  S."  W.  328. 
The  evidence  in  this  case  shows  notice  to  the 
insurance  company  by  the  board  that  it 
would  proceed  to  adjust  the  claim.  The  tes- 
timony warranted  the  issue  that  the  insur- 
ance company  did  not  manifest  Its  objection 
to  the  board's  procedure  to  adjust  tbe  claim, 
and  tbe  testimony  warranted  the  issue  that 
the  insurance  company  did  not,  before  tbe 
final  award,  refuse  to  abide  by  the  final  de- 
cision of  the  board.  Assignments  10,  11,  12, 
13,  14,  and.  15  are  overruled. 

[9]  Tbe  sixteenth  assignment  Is  overruled. 
Tbe  proposition  is  that  the  Accident  Board's 
Jurisdiction  depends  upon  the  consent  of  all 
parties  Interested ;  that  is,  the  oil  company, 
the  insurance  company,  and  the  empioyfi. 
The  proposition  is,  of  course,  correct,  and  is 
clearly  stated  and  discussed  by  Chief  Jus- 
tice Phillips  in  the  case  of  Mlddleton  v.  Tex- 
as Power  &  Light  Co.,  185  S.  W.  556.  The 
facts  of  this  case  show  that  the  oil  company 
expressed  its  consent  by  becoming  a  sub- 
scriber, the  appellant  by  obtaining  its  license 
and  permit  and  issuing  tbe  policy,  and  the 
appellee  herein  by  filing  the  claim  for  com- 
pensation. 

[1>]  Appellant  calls  attention  to  a  funda- 
mental error  in  the  Judgment  The  Judg- 
ment establishes  the  validity  of  tbe  award 
made  by  the  Industrial  Accident  Board,  and 
this  we  hold  to  be  correct.  The  recovery 
awarded  in  this  case  must  be  limited  to  the 
relief  plaintifT  Is  entitled  to  as  tbe  benefici- 


ary In  a  legal  award  made  by  such  board. 
That  relief  entitles  plaintiff  to  recover  only 
such  Installments  as  had  accrued  at  the  date 
of  the  Judgment  New  York  Life  Ins.  Co.  v. 
English,  96  Tex.  268,  72  S.  W.  68;  Tex.  Emp. 
Association  v.  Biyan,  198  S.  W.  842.  The 
court  erred,  under  the  authorities  dted,  in 
awarding,  a  Judgment  and  execution  for  in- 
stallments whleh  had  not  accrued  at  the  date 
of  tbe  Judgment,  and  the  Judgment  is  re- 
formed by  eliminating  all  of  that  portion 
thereof,  which  action  is  taken  without  prej- 
udice to  the  right  of  the  beneficiary  or  bene- 
ficiaries to  sue  for  and  recover  such  install- 
ments as  they  mature. 
Beformed  and  affirmed. 


OBBRTHIER  t.  OBERTHIER.     (No.  1840.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dea  13,  1917.) 

Fraudulent  Conveyances  e=s>174(l)— TrrLE 
AS  Between  Parties. 
Defendant,  with  money  received  as  a  gift 
from  bis  uncle,  discharged  a  note,  secured  by  n 
mortgage  on  certain  personal  property.  To 
prevent  the  second  mortgagee  from  foreclosing, 
defendant  placed  the  note  in  his  uncle's  private 
box  at  the  bank,  with  which  he  did  business. 
Instead  of  having  the  note  marked  paid,  defend- 
ant requested  the  holder  to  indorse  it  without 
recourse.  Beld  that,  as  it  was  the  intention  of 
defendant  to  discharge  tbe  note,  and  as  the 
moneys  ^icb  he  used  for  that  purpose  were  his 
own,  the  note  was  not  a  valid  asset  in  the 
hands  of  the  uncle,  notwithstanding  defendant's 
purpose  to  deceive  other  creditors,  and  so  it 
did  not  pass  to  a  legatee  under  the  uncle's  will. 

Appeal  from  Rusk  County  Court;  R.  T. 
Brown,  Judge. 

Suit  by  Mn.  Sarah  Ofoerthier  against  O. 
W.  Oberthler.  Prom  a  judgment  for  defehd- 
ant,  plaintiff  an>ealB.   Affirmed. 

J.  H.  Turner,  of  Henderson,  for  appellant. 
R.  T.  Jones,  of  Henderson,  for  appellee. 

On  Motion  for  Rehearing. 

HODGES,  J.  In  this  suit  the  appellant 
sought  a  Judgment  for  the  sum  of  $250  upon 
a  promissory  note  executed  by  the  appellee. 
It  appears  from  the  evidence  that  the  note 
was  payable  to  M.  L.  MarwlU,  and  that  some 
time  after  Its  maturity  It  was  fully  paid  off 
and  satisfied  by  the  appellee.  At  the  time  of 
payment  MarwlU,  the  holder,  at  the  request 
of  the  appellee,  indorsed  the  note  without  re- 
course Instead  of  marking  it  paid.  Accord- 
ing to  the  testimony  of  appellee,  which  Is  not 
contradicted,  bis  uncle,  F.  H.  Oberthler,  some 
time  previous  to  that  transaction,  gave  him 
the  sum  of  $350,  and  he  used  a  part  of  that 
money  in  paying  the  note.  That  note  had 
been  secured  by  a  mortgage  upon  certain  per- 
sonal property.  The  same  property  was  cov- 
ered by  a  second  mortgage  in  favor  of  Kan- 
gerga  Bros.,  other  creditors,  of  the  appellee. 
In  order  to  prevent  Kangerga  Bros,  from  en- 
forcing their  debt,  then  due  and  which  they 
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were  pressing  for  payment,  the  appellee  de- 
livered to  his  uncle,  P.  H.  Oberthler,  the  note 
In  controversy  after  its  payment  to  Marwlll. 
This  delivery  was  effected  by  appellee's  plac- 
ing the  note,  without  the  knowledge  of  F.  H. 
Oberthler,  in  the  tatter's  private  box  at  the 
bank  with  which  he  did  business.  F.  H. 
Oberthler  died  shortly  thereafter,  leaving 
the  note  among  his  papers,  never  having  de- 
manded payment.  The  appellant,  his  widow, 
now  claims  it  as  a  legatee  under  bis  will. 
The  appellee  defended  upon  the  ground  that 
the  assignment  of  the  note  to  F.  H.  Oberthier 
was  without  any  consideration.  He  pleaded 
the  facts  the  substance  of  which  is  stated 
above,  alleging  that  the  assignment,  or  pre- 
tended assignment,  to  F.  H.  Oberthler,  his 
uncle,  was  for  the  purpose  of  securing  tem- 
porary protection  from  other  creditors. 

The  jury  found.  In  response  to  Interroga- 
tories propounded  by  the  court,  that  the  mon- 
ey received  by  the  appellee  from  his  uncle 
was  a  gift  from  the  latter's  separate  estate, 
and  that  the  note  was  retained  by  F.  H.  Ober- 
thier for  the  temporary  protection  of  the  ap- 
pellee. Upon  these  and  other  findings,  not 
necessary  to  mention,  the  court  rendered  a 
judgment  in  favor  of  the  defendant  below. 

Upon  further  consideration  we  have 
reached  the  conclualon  that  the  affirmance  of 
the  judgment  In  this  case  should  be  placed  up- 
on different  grounds  from  thoee  stated  In  the 
original  opinion.  It  appears  from  the  testi- 
mony and  the  findings  of  fact  made  by  the 
jury  and  the  court  that  in  the  transaction 
with  Marwlll  the  appellee  fully  discharged 
the  note  with  funds  exclusively  his  own. 
This  had  the  legal  effect  of  extinguishing  the 
debt  and  the  mortgage  which  had  been  given 
to  secure  its  payment.  The  incumbrance  bdd 
by  Kangerga  Bros,  then  became,  as  a  matter 
of  law,  a  first  Hen  on  the  property.  The 
fraud.  If  any,  was  in  the  scheme  to  conceal 
the  myment  of  the  note  by  indorsing  a  fictl- 
tlons  assignment  to  F.  H.  Oberthler.  That 
transaction  did  not  affect  the  legal  right  of 
Kangerga  Bros,  or  those  of  any  other  credi- 
tor then  holding  a  lien  on  the  property.  If 
as  between  the  appellee  and  his  uncle  that 
indorsement  created  an  obligation  to  pay  the 
note  again,  it  originated  on  that  date;  for 
the  debt  and  Hen  could  not  be  treated  as  a 
continuation  of  that  which  had  been  extin- 
guished by  payment.  However  Improper  the 
deception  attempted  in  this  instance  may 
have  been,  it  is  not  one  denounced  by  our 
statute  concerning  fraudulent  conveyances. 
Practically  it  was  a  mere  attempt  to  conceal 
from  Kangerga  Bros,  the  fact  that  a  prior 
li«i  had  been  discharged.  The  evidence 
shows  that  there  never  was  any  contract 
between  F.  H.  Oberthler  and  the  appellee  re- 
garding the  debt  The  entire  transaction  by 
which  the  indorsement  of  the  note  was  made 
was  without  the  knowledge  or  the  consent  of 


F.  H.  Oberthier.  It  was  flome  time  after- 
wards before  be  was  Informed  of  that  fact- 
He  could  not  without  hla  consent  be  made  a 
party  to  any  such  scheme. 

We  are  ot  the  optnion  that  the  appellee  Is 
not  estopped  from  proving  the  true  facts 
which  show  a  payment  of  the  note  and  the 
extinguishment  of  the  debt  and  lien  while  in 
the  hands  of  MarwilL 

The  judgment  of  the  county  ooort  will 
therefore  be  affirmed.  ' 

The  former  opinion  filed  In  this  case  will 
be  withdrawn. 


DAVIS  V.  TEAIi.    (Na  1889.) 

(Court  of  Civil  Attpeals  of  Texas.    Texarkaas. 

Jon.  18,  1918.    Bebearing  Denied 

Jan.  31,  1918.) 

1.  Appbai.  and  Ebbob  «=97t9(l>— Ebbob  Ap- 

FABENT  ON  FaC£  OF  R£COBD — ReVEBSAI.. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914. 
art  1607,  providing  that  in  all  cases  of  appeal 
or  writ  of  error  to  the  Courts  of  Civil  Appeals 
the  trial  shall  be  on  an  error  of  law  assigned  or 
apparent  on  the  face  of  the  record,  where  the 
record  discloses  error  apparent  on  its  face,  the 
judgment  must  be  revenied,  and  judgment  ren- 
dered in  appellant's  favor,  though  the  assign- 
ments of  error  cannot  be  sustained. 

2.  Covenants  «=>100(2)— Covenant  of  War- 

BANTT  —  BKEACR  —  JTJDOMENT    FOBECIiOSIiTa 

Vbndos's  Lien. 
Judgment  in  favor  of  the  holder  of  vendor's 

lien  notes,  foreclosing  the  lien  he  asserted 
against  the  land,  did  not  constitute  a  breach  of 
covenant  of  general  warranty  by  the  rrantee 
of  the  purchaser,  who  conveyed  te  others,  since 
a  cause  of  action  for  a  breach  of  covenant  by 
the  vendor  against  an  incumbrance  on  the  land 
does  not  arise  until  the  land  is  sold  under  tlie 
judgment  enforcing  it 

Appeal  from  District  Court  Camp  County; 
J.  A.  Ward,  Judge. 

Suit  by  A.  J.  Sanders  against  (7.  H.  Carlan. 
J.  F.  Bedgood,  and  C.  B.  Teal,  wherein,  at 
the  Instance  of  Teal,  J.  W.  Davis  was  made 
a  party.  From  the  judgment  In  so  far  as  in 
Teal's  favor  against  him,  Davis  appeals. 
Judgment  reversed,  and  judgment  rendered. 

By  his  deed  made  January  1,  1914,  J.  F. 
Bedgood  conveyed  about  one  acre  of  land  In 
Camp  county  to  G.  H.  Carlan,  who  conveyed 
a  part  thereof  to  appellant  Davis,  who  con- 
veyed the  same  part  to  one  Hattaway  and 
appellee,  Teal.  Hattaway  conveyed  his  In- 
terest In  said  part  to  appellee.  The  con- 
sideration to  Bedgood  for  the  conveyance  to 
Carlan,  according  to  recitals  in  the  deed, 
was  $1  paid  in  cash  and  Carlan's  two  prom- 
issory notes  for  sums  aggregating  $700  se- 
cured by  the  vendor's  lien  retained  on  the 
land.  The  notes  were  sold  and  assigned  to 
A.  J.  Sanders  by  Bedgood,  who  guaranteed 
the  payment  thereof.  This  suit  was  by  San- 
ders against  Carlan  as  the  maker  and  Bed- 
good  as  the  indorser  and  guarantor  of  the 
notes,  for  the  amount  thereof,  including  in- 
terest and  attorney's  fees,  and  against  Carlan 
and  Bedgood  and  appellee,  who,  it  was  aUeg- 
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ed,  claimed  an  Interest  In  tbe  land,  for  a 
foreclosure  of  the  vendor's  lien  claimed 
against  it  The  consideration  to  appellant 
for  the  part  he  conveyed  to  Hattaway  and 
appellee  was  $1,000  then  paid  to  him,  and 
the  assumption  by  them  of  the  payment  of 
two  notes  for  $250  each  made  by  defendant 
Carlan.  The  deed  from  appellant  recited 
that  he  had  "granted,  sold,  and  conveyed," 
and  did  thereby  "grant,  sell,  and  convey," 
the  land  therein  described  to  Hattaway  and 
appellee,  and  also  contained  a  covenant  of 
general  warranty.  At  the  instance  of  appel- 
lee appellant  was  made  a  party  to  the  suit; 
and  appellee,  after  alleging  that  appellant 
bad  warranted  the  title  as  stated,  prayed 
that.  If  Sanders  prevailed  in  his  suit  so  far 
as  It  was  for  a  foreclosure,  he  have  Judg- 
ment against  appellant  for  damages,  as  for 
a  breach  of  said  warranty.  The  trial  was  to 
the  court  without  a  Jury,  and  resulted  in  a 
judgment  In  Sanders'  favor  against  Carlan 
and  Bedgood  for  $984.50  as  the  amount  due 
on  the  notes  made  by  Carlan,-  and  foreclos- 
ing the  vendor's  lien  retained  to  secure  the 
payment  of  said  notes;  in  favor  of  appellee 
against  appellant  on  the  latter's  warranty 
for  $760;  and  in  favor  of  appellant  against 
Carlan  on  the  latter's  warranty  for  $750. 
The  appeal  is  by  appellant  alone  against  the 
Judgment  so  far  as  It  was  in  apx)ellee's  favor 
against  him. 

Smith,  Follln  &  Bryson,  of  Pittsburg,  for 
appellant  W.  D.  Suiter  and  Beavers  &  Wil- 
kinson, all  of  Winnsboro,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  We  are  inclined  to  think  that 
none  of  the  assignments  in  appellant's  brief 


should  be  sustained,  and  that,  if  those  as- 
signments alone  should  be  considered,  the 
Judgment  should  be  affirmed.  But  an  exam- 
ination of  the  record  with  reference  to  appel- 
lee's suggestion  that  the  appeal  was  for  de- 
lay only,  and  that  the  Judgment  therefore 
should  be  affirmed  with  damages,  under 
article  1629,  Vernon's  Statutes,  discloses  er- 
ror apparent  on  the  face  thereof  which  re- 
quires that  it  be  reversed,  and  that  the  judg- 
ment be  here  rendered  in  appellant's  favor. 
Article  1607,  Vernons  Statutes;  Nasworthy 
V.  Draper,  28  S.  W.  664 ;  Bates  v.  Hill,  144  S. 
W.  288.  It  appears  from  appellee's  plead- 
ings that  his  claim  of  a  right  to  the  recovery 
he  had  against  appellant  was  based  oh  the 
fact  that  the  latter,  when  he  conveyed  a 
part  of  the  land  to  the  former  and  one  Hatta- 
way, warranted  the  title  thereto.  The  theory 
was  that  a  judgment  in  Sanders'  favor  fore- 
closing the  lien  he  asserted  against  the  land 
would  constitute  a  breach  of  appellant's  cove- 
nant of  warranty.  That  the  theory  is  wrong 
was  determined  by  the  Supreme  Court  in 
SelNrt  V.  Bergman,  91  Tex.  411,  44  S.  W.  63, 
where  it  was  held  that  a  cause  of  action  for 
a  breach  of  covenant  by  the  vendor  against 
an  incumbrance  on  the  land  "did  not  arise 
until  the  land  was  sold  under  the  judgment 
enforcing  it" 

The  Judgment  will  be  reversed,  and  judg- 
ment wUl  be  here  rendered  that  appellee 
take  nothing  by  his  suit  against  appellant 
but  the  judgment  WUl  be  without  prejudice 
to  the  right  of  appellee  to  maintain  a  suit 
against  appellant  on  the  covenants  in  his 
deed  if  appellee  should  lose  the  land  as  a 
result  of  a  sale  thereof  under  the  Sanders 
Judgment 
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ABATEMENT  AND  REVIVAL 

See  Election  of  Remedies. 

n.  AHOTHBB  AOTXOir  TEHDIKO. 

^=39  (Tez.Civ.App.)  Plea  of  another  action 
pending  is  not  available  wbeie  plaintiff  in  one 
suit  is  defendant  in  other,  ana  defendant  in 
one  is  plaintiff  in  other.— McCoy  v.  Bankers' 
Trust  do.,  200  S.  W.  1138. 
^=9 1 6  (Tex.Civ.App.)  Where  action  is  brought 
in  Texas  on  a  Judgment  rendered  in  Indiana, 
from  which  an  appeal  is  pending,  and  the  right 
to  sue  thereon  in  Indiana  is  not  shown,  the  ac- 
tion is  governed  in  that  respect  by  the  laws  of 
Texas.— Van  Natta  v.  Van  Natta,  200  8.  W. 
907. 

V.  DEATH  OF  FARTT  AITO  RETZVAX 
OX*  ACTION. 

(A)  Abatement  or  Snrrlval  of  Aetion. 

^=9S0  (Tenn.)  Where  court  decreed  in  favor  of 
oiSciai  in  proceeding  under  Ouster  Law  (Thomp. 
Shan.  Code,  {  1166a37  et  se9.),  and  officer  died 
pending  appeal,  and  proceeding  concerned  only 
qualification  of  deceased,  the  cause  abates. — 
State  V.  Brooks,  200  S.  W.  823. 

VX.  WAITER  OF  GROTTICDS  OF  ABATE> 

BCENT  AinO  TIBfE  AND  MANNER 

OF  PLEADING  IN  GENERA!.. 

$s>86  (Tex.Civ.App.)  Under  statute  which  re- 
quires pleas  in  abatement  to  be  determined 
during  term  if  business  of  court  permits,  fail- 
ure to  determine  plea  of  another  action  pending 
at  term  at  which  it  is  filed,  in  absence  of  show- 
ing that  court  business  prevented,  waives  plea. 
—McCoy  V.  Bankers'  Trust  Co.,  200  8.  W. 
1138. 

ABSOLUTE  PRIVILEGE. 

See  libel  and  Slander,   «5986,  3& 

ABSTRACTS. 

See  Appeal  and  Error,  <g=s>582,  692. 

ACCEPTANCE. 

See  Descent  and  Distribution,  «=3lOO. 

ACCESSORIES. 

See  Homicide,  ^s>30. 

ACCORD  AND  SATISFACTION. 

See'  Compromise   and    Settlement;    Novation; 
Payment;  Release. 

•=35  (Mo.App.)  Where  fraternal  insurer  paid 
beneficiary  in  benefit  certificate  twice  amount  of 


premiums  paid  in  by  member  on  theory  that 
he  had  committed  suicide,  and  in  an  action  for 
full  amount  asserted  that  payment  was  an  ac- 
cord and  satisfaction,  payment  cannot  be  808> 
tained  as  accord  and  satisfaction,  there  being  no 
new  contract  between  parties  or  consideration. 
— Zinke  v.  Knights  of  Maccabees  of  the  World, 
200  S.  W^  99. 

4=926(1)  (Mo.App.)  Defendant  who  sets  up 
an  accord  and  satisfaction  has  the  burden  of  es- 
tablishing the  same  as  an  affirmative  defense. 
—Zinke  v.  Kaights  of  Maccabees  of  the  World, 
200  S.  W.  99. 

«S927  (Mo.App.)  Whether  there  is  evidence  of 
accord  and  satisfaction  sufficient  to  go  to  the 
jury  is  a  question  of  law  for  the  court.— Zinke 
V.  Knighta  of  Maccabees  of  the  World,  200  S. 
W.  99. 

Where  the  facts  in  respect  to  an  accord  and 
satisfaction  have  been  ascertained  or  are  not 
in  dispute,  their  effect  is  purely  a  question 
of  law  for  the  court— Id. 

ACCOUNT. 

See  Account,  Action  on;  Account  Stated;  Bro- 
kers, «=>37;   Partnership^  <S=>336. 

ACCOUNT,  ACTION  ON. 

See  Pleading,  «s»8. 

€=>5  (Ark.)  That  invoices  were  furnished  when 
shoes  were  delivered  did  not  relieve  the  seller 
from  supplying  an  itemized  verified  account.  In 
action  on  account. — ^Brooks  v.  Intemational 
Shoe  Co.,  200  S.  W.  1027. 

^»6(2)  (Tex.Civ.App.)  In  action  on  open  ac- 
count a  verified  answer  containing  a  general  de- 
nial, a  special  denial  of  each  item  of  the  ac- 
count, and  a  denial  of  indebtednes  was  not  a 
compliance  with  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  3712,  and  did  not  overcome  the  prima 
facie  ease  made  by  plaintiff's  sworn  accooint, — 
Peterson  v.  Graham-Brown  Shoe  Co.,  200  S. 
W.  899. 

4=9 10  (Ark.)  A  verified  account  filed  with  the 
pleadings,  merely  showing  dates  and  amounts 
in  dollars  and  cents,  is  insufficient  in  action  on 
account  for  shoes  sold.— Brooks  v.  Internation- 
al Shoe  Co.,  200  S.  W.  1027. 

ACCOUNT  STATED. 

4=>20(1)  (Mo.App.)  I?vidence  Iteld  to  present 
question  for  jury  whether  there  was  account 
stated  between  plaintiff  and  defendant  for  wa- 
ges due  to  plaintiff.— Piper  v.  St.  Louis,  L.  Se 
G.  P.  Ry.  Co.,  200  S.  W.  687. 
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ACKNOWLEDGMENT. 

See  Evidence,  «=>219-2e5. 

ACQUIESCENCE. 

See  Boundaries,  «=»48;   Estoppel,  ^=>90. 

ACTION. 

See   Abatement   and   Revival;    Dismissal   and 
Nonsuit. 

in.   JOINBER,   SPMTTINO,  CONSOM- 
DATION.  AND  SEVEBAMCE. 

<&=»45(1)  fTex.Civ.App.)  Causes  of  action  for 
fraudulent  representation  that  land  was  subject 
to  irrigation  and  for  failure  to  furnish  water 
for  irrigation  held  repugnant  and  contradictory, 
and  properly  alleged  only  in  the  alternative.— 
Closner  &  Sprague  v.  Acker,  200  S.  W.  421. 
<S»47  (Mo.App.)  Under  Rev.  St.  1909,  S  1795, 

glaintiff  cannot  join  in  single  petition  count 
ased  on  cause  of  action  ex  contractu,  and 
count  based  on  cause  of  action  ex  delicto. — 
Hodgson-Davis  Grain  Co.  v.  Hickey,  200  S. 
W.  438. 

^3>50(4]i  (Tex.Civ.App.)  "Wliere  plainUfEs  show 
they  are  entitled  to  estate  as  minors  which  has 
been  administered  by  two  guardians,  and  that 
one  or  both  guardians  are  liable,  and  that  there 
will  be  controversy  between  guardians  as  to 
which  caused  loss  to  plaintiffs,  plaintiffs  are  not 
required  to  bring  separate  suits.— Kunz  v.  Bags- 
dale,  200  S.  W.  269. 

^=53(2)  (Ky.)  Where  obstruction  or  nuisance 
is  temporary,  repeated  recoveries  may  be  had 
lor  each  recurring  injury,  but  it  is  otherwise 
where  nuisance  is  permanent— JjonisviUe  &  N. 
R.  Co.  V.  Conn,  200  S.  W.  952. 

ACT  OF  GOD. 

See  Carriers,  <S=»108;   Electricity,  ^»18. 

ADEQUATE  REMEDY  AT  LAW. 

See  Creditors'  Suit 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Judgment. 

ADJUSTMENT. 

See  Insurance,  «=>567-579. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMINISTRATOR  DE  BONIS  NON. 

See  Executors  and  Administrators,  ^s>37. 

ADMISSIONS. 

See  Evidence,  «=3219-265;    Pleading,  <8=»214. 


ADULTERATION. 


See  Food. 


ADULTERY. 

See  Fornication 

ADVANCEMENTS. 

See  Descent  and  Distribution,  $=395-117. 

ADVANCES. 

gee  Subrogation. 


ADVERSE  POSSESSION. 

See  Easements,  <S=>7,  8,  32;    Infants,  e=>24; 
Iiimitation  of  Actions. 

I.   NATiraE  AHD  BEQ1TI8ITE8. 
(B)  Aettial  Posseaslon. 

^=»23  (Ky.)  That  predecessor  in  chain  of  ti- 
tle sought  to  be  established  by  adverse  posses- 
sion occasionally  cut  timber  from  land  is  enti- 
tled to  no  weight  in  determining  question  of 
adverse  possession. — Wilson  v.  Catron,  200  S. 
W.  459. 

(O)  Vfalbto  aad  Katmmtmm*  Poaiwasloa. 

®3>3I  (Ky.)  Possession  originally  amicable  to 
become  adverse  must  be  held  in  such  manner 
as  to  apprise  persons  of  ordinary  prudence 
that  the  holding  is  adverse.— Chesapeake  dc  O. 
Ry.  Co.  V.  Rosskamp,  200  S.  W.  496. 

(D)  Dtartlnot  ud  Bzclosl-re  Poaaeaaton. 

^=337  (Ky.)  Where  both  donor  and  donee  are 
present  claiming  land  and  exercising  acts  of 
ownership,  possession  is  in  him  who  has  title. — 
HaU  V.  Hall,  200  5^.  ~W.  611. 

Where  one  remains  on  land  after  making  parol 
gift  thereof  and  reasserts  bis  title,  statute  is 
stopped. — Id. 

(B)   Daration    and    Contlnnitr    of    Poaava- 
aloa. 

€=»44  (Ky.)  To  perfect  title  by  adverse  pos- 
session, the  possession  must  be  continuous  for 
whole  period  prescribed  by  the  statute  of  limi- 
tations, and  any  break  in  the  continuity  is  fa- 
tal.—Wilson  V.  Catron,  -200  S.  W.  459. 
®=»47  (Ky.)  One  making  parol  gift  of  land 
may  repudiate:  and,  if  he  re-enters  asserting 
his  ownership  before  bar  is  complete,  statute  is 
stopped.— HaU  v.  Hall,  200  S.  W.  611. 

(F)   noatlle  Cliaracter  of  PoaaesMloa. 

®=>60(2)  (Ky.)  If  one  enters  upon  land  by 
owner's  permission,  merely  exi)ecting  that  own- 
er will  ^ve  it  to  him,  such  permission  and  en- 
try will  not  constitute  hostile  holding. — Hall  v. 
Hall,  20O  S.  W.  611. 

^=368  (Ky.)  Claim  of  ownership  or  title  is  es- 
sential to  acquisition  of  title  by  adverse  pos- 
session.—Chesapeake  &  O.  Ry.  Co.  T.  Ross- 
kamp, 200  S.  W.  496. 

®=>68  (Tex.Oiv.App.)  Claim  of  right  is  un- 
necessary to  constitute  adverse  possession  un- 
der ten -year  statute. — Fowler  v.  Woods,  200  S. 
W.  247. 

(G)   Payment   of   Taxes. 

€=»88  (Ky.)  Payment  of  taxes  oa  improve- 
ments by  one  in  possession  merely  tends  to 
show  ownership  of  improvements,  and  is  no 
evidence  of  ownership  of  land. — Chesapeake  & 
O.  Ry.  Co.  ▼.  Rosskamp,  200  S.  W.  496. 

n.  oPERATXoir  Ain»  effect. 

(A)   Bzteat  of  Poasesaloa. 

€=>I03  (Ky.)  Where  plaintiff  entered  npon  a 
700-acre  tract,  the  boundaries  of  which  were 
carefully  marked,  and  claimed  the  whcde  of  it 
as  one  entire  tract  a  subsequent  entry  or  sor- 
vey  of  tracts  overlapping  a  portion  of  it  and 
the  patent  issued  thereon  in  no  wise  affected 
her  title.— Kentucky  Union  Co.  v.  Lovely,  200 
S.  W.  950. 

Where  one  claiming  a  700-acre  tract  entered 
upon  it  when  its  boundaries  were  well  marked, 
the  mere  fact  that  she  did  not  reside  in, the 
lap,  which  was  covered  by  a  subsequent  patent. 
did  not  affect  her  title,  where  the  patentee  and 
its  successors  were  never  in  actual  posaeaaioB 
of  any  part  of  the  lap. — Id. 
<S=>I03  (Tcx.Civ.App.)  The  purchaser  of  a 
survey,  conflicting,  unknown  to  him,  with  a  sen- 
ior survey,  by  going  into  (osseBsioiL  and  nsiiic 
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some  paita  in  coniict  and  otken  not  in  con- 
flict, htl4  to  acquire  title  to  all  the  conflicts. — 
Hoaston  Oil  Co>.  of  Texas  v.  Olive  Sternenben 
&  Co.,  200  S.  W.  232. 

m.  PLEADIHG,  EVIPEHOE.  TBIAL, 
Ain>  lUBTIEW. 

«s>IIO(3)  (Tez.Cir.App.)  Claimant  of  land 
under  chain  of  title  from  persons  who  merely 
occupied  and  claimed  adversely  must  specially 
plead  the  limitation  of  ten  years. — Luttrell  v. 
Click,  200  S.  W.  258. 

*=»II2  (Tex.Civ.App.)  Where  title  to  property 
is  claimed  by  virtue  of  any  law  of  limitation, 
it  is  incumbent  upon  the  claimant  to  show  clear- 
ly that  such  property  has  been  in  his  exclusive 
and  adverse  possession  for  the  proper  period. — 
Trabue  v.  Ash,  200  S.  W.  415. 
4=9||4(1)  (Ky.)  EMdence  held  insufficient  to 
establish  title  by  adverse  possession. — ^Wilson 
v.  Catron,  200  S.  W.  450. 
^=>II4(1)  (Ky.)  Evidence  held  insufficient  to 
show  title  in  plaintifFs  by  adverse  holding  under 
parol  gift.— Hall  v.  Hall,  200  S.  W.  Oil. 

AFFIDAVITS. 

See  Criminal  Law,  «=>306,  608;    Depositions; 
Injunction,   «=9l27;    Trial,   <9=9344. 

AGENCY. 

See  Principal  and  Agent 

AGGRAVATED  ASSAULT. 

See  Assault  and  Battery,  «=>54,  92. 

AGREEMENT. 

See  Contracts;   Trial,  «=>35. 

AGRICULTURE. 

See  Crops. 

AIDER  BY  VERDICT. 

See  Pleading,  «s9433. 

ALIENS. 

See  Escheat 

ALIMONY. 

See  Divorce,  <8=>211-280. 

ALLOWANCE. 

See  DiTorce,  «=>211-280. 

ALTERATION  OF  INSTRUMENTS. 

See  Befonnation  of  Instruments. 


(Tex.Civ.App.)  Where  in  the  written  con- 
tract between  maker  and  payee  it  was  agreed 
that  the  note  might  be  detached  from  such  con- 
tract, such  detachment  on  the  perforated  lines 
is  not  an  nlteration. — Iowa  City  State  Bank  v. 
Milford,  200  S.  W.  883. 

€=»27(2)  (Tex.Civ.App.)  TTnder  a  plea  of  non 
est  factum,  where  defendant  claims  that  the 
note  has  been  materially  altered  since  execution, 
after  plaintiff  has  made  a  prima  facie  showing 
as  to  execution,  the  burden  of  proof  shifts  to 
defendant.— Iowa  City  State  Bank  v.  Milford, 
200  S.  W.  883. 

AMENDMENT. 

See  Appeal  and  Error,  «=s>65n,  88S);  Bank- 
ruptcy, ^=>32;  Municipal  Corporations,  $=» 
114. 

AMOUNT  IN  CONTROVERSY. 

See  Removal  of  Causes,  €=»74,  75. 


AMUSEMENT  PARK. 

See  Theaters  and  Shows,  4s»4. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

See  Carriers,  «s»20fr-2S0;  Constitutional  Law, 
9=>287;  Grame;  Licenses.  4s»7;  Negligence, 
«=>51:  Statutes,  «s»UO^,  141;  Railroads, 
«=»441-446. 

ANTI-TRUST  LAW. 

See  Monopolies. 

APPEAL  AND  ERROR. 

See  Exceptions,  Bill  of. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.   NATURE  AKD  FORM  OF  REMZa>T. 

«=»2  (Tex.CivJlpp.)  Rev.  St  1»11,  arts. 
2068,  2069,  relating  to  statement  of  facts  on 
appeal,  were  not  repealed  or  modified  by  act 
providing  for  appointment  of  official  court  ste- 
nographers, or  subsequent  acts  relative  to  their 
duties  and  preparation  of  statement  of  facts  by 
them  when  requested.— Dugan  v.  Smith,  200  S. 
W.  548. . 

m.   DECISIONS  REVIEWABLE. 
(D)    Finality   at   Determination. 

$s»80(5)  (Mo.App.)  Judgment  in  substantial 
compliance  with  Rev.  St  1909,  §  8235a,  as  add- 
ed by  Laws  1911,  p.  314,  as  to  mechanics'  liens, 
held  final,  so  that  appeal  would  lie,  although 
sheriff  was  to  hold  proceeds  of  sale  subject  to 
order  of  court— Hydraulic  Press  Brick  Co.  v. 
Lane,  200  S.  W.  306. 

(B)  Natnre,  Scope,  and  Blteet  of  Deelstoa. 

«=5 100(2)  (Tex.Civ.App.)  No  appeal  lies  from 
an  order  refusing  to  dissolve  an  injunction.-' 
Hamilton  v.  American  Nat  Ins.  Co.,  200  S.  W. 
259. 

IV.  RIGHT  OF  REVIEW. 
(A)  Peraoas  Datltled. 

^=3(46  (Ky.)  Cross-appeal  is  only  allowable  in 
behalf  ot  appellee  against  appellant  and  is  not 
permissible  against  coappellee,  under  Civ.  Code 
Prac.  S  755.— Matney  ▼.  Edmonds,  200  S.  W. 
365. 

(B)   Bstoppel,  'Waivert  or  Aarr cements  At- 

fectinar  Riariit. 

4=»I54(3)  (Mo.App.)  Defendant  cannot  ques- 
tion amendment  of  plaintiff's  reply  at  trial, 
where  defendant  refused-  a  continuance  and 
elected  to  proceed. — Haddaway  Curd  Coal  Co. 
V.  Breese-Trenton  Mining  Co.,  200  S.  W.  104. 

V.  PRESENTATION    AND    RESERVA. 

TION  IN   LOWER   COURT   OF 

GROUNDS  OF  REVIEW. 

(A)  laanea  and  4kacatloBa  In  tiotrtr  Coart. 

®=>I7I(3)  (Tex.Civ.App.)  In  action  for  price 
for  cattle  specified  in  original  contract,  later  re- 
duced by  seller  on  buyers'  refusal  to  perform, 
where  seller  did  not  answer  buyers'  plea  with 
charge  that  any-  modification  was  induced  b.v 
mistake  or  fraud,  Court  of  Civil  Appeals  cannot 
consider  such  theory. — Craig,  Thompson  &  Jef- 
fries V.  Barreda,  200  S.  W.  868. 
^5>I72(1)  (Ky.)  In  suit  to  enjoin  tollgate  on 
bridge  or  in  alternative  to  compel  removal  of 
the  bridge,  held  that  contention  that  bridge  had 
been  dedicated  and  accepted  as  part  of  public 
thoroughfare  could  not  be  considei-ed  when  not 
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raised  below. — City  of  PineTiHe  ▼.  Pineyille 
Bridge  Co.,  200  S.  W.  059. 
«s>l73(14)  (Tex.Civ.App.)  Where  defendant 
insurer,  in  action  on  fire  insurance  policy,  did 
mot  plead  insured's  failure,  to  .furnish  proofs 
of  loss,  and  there  was  no  evidence  on  the  ques- 
tion, it  could  not  be  raised  on  appeal.— St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Clark,  200  S.  W.  229. 

(B)  Objecttoaa  and   Motloaa,  aad   RallaK* 
Tkeraoa. 

«=3l93(5)  (Mo.)  In  action  for  conversion,  held, 
that  petition  could  not  be  first  attacked  on  ap- 
peal for  failure  to  allege  plaintiff's  right  of 
possession  when  case  was  tried  aa  if  this  was 
alleged.  (Per  Graves,  C.  J.,  and  Woodson  and 
Williams,  JJ.).— Twentieth  Century  Machinery 
Co.  V.  Excelsior  Spring  Mineral  Water  &  Bot- 
tling Co.,  200  S.  W.  1OT9. 
€=>I93(5)  (Mo.App.)  In  an  action  for  the  pen- 
alty alone  for  wrongful  death  by  carrier  under 
Rev.  St.  1909,  |  5426,  failure  to  allege  that 
there  is  some  one  surviving  who  can  take  by 
descent  may  be  raised  for  the  first  time  on  ap- 
peal.—Colvin  V.  Oideon  &  N.  I.  R.  Co.,  200  S. 

«»I94(1)  (Tex.Civ.App.)  Though  in  a  suit  on 
a  note  assigned  a  verified  plea  of  non  est  factum 
was  hardly  in  compliance  with  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1906,  subd.  8,  in  ab- 
sence of  objection  below,  it  may  be  considered 
as  regular  in  form.— Iowa  City  State  Bank  ▼. 
Milford,  200  S.  W.  883. 

«=>I97(2)  (Mo.)  Though  in  action  for  refusal 
to  issue  certificate  of  stock  defense  based  on 
claim  of  beneficial  ownership  by  corporation's 
president  was  not  pleaded,  where  case  was 
tried  without  objection  on  that  theory,  the  ef- 
ror  could  not  be  complained  of  on  appeal. — ^Wil- 
liams V.  Everett,  200  S.  W.  1045. 
«=»203(.3)  (Ky.)  Where  no  objection  was 
made  to  the  testimony  of  a  person  whose  com- 
mittee sued,  and  no  objection  was  made  to  the 
testimony  of  the  adverse  parties  against  snch 
person  on  account  of  his  unsoundness  of  mind, 
it  must  be  presumed  that  he  was  of  sound  mind 
when  he  and  the  adverse  parties  testified,  and 
all  the  testimony  must  be  considered. — Lamastus 
V.  Morgan's  Committee,  200  S.  W.  32. 
«=>204(1)  (Ky.)  Where  plaintiff  not  only  did 
not  object  to  testimony,  but  tacitly,  at  least, 
consented  to  its  introduction,  she  is  estopped 
on  appeal  to  complain  thereof. — McElroy  v. 
Yowell.  200  S.  W.  496. 

^s»204(l)  (Tex.Civ.App.)  Omplaint  cannot 
be  made  of  admission  of  evidence  not  objected 
to.— B'retwell  v.  Pollard,  200  S.  W.  183. 
®=>204(3)  (Mo.App.)  Complaint  of  parol  evi- 
dence as  varying  a  written  contract  is  not  avail- 
able, where  admitted  without  objection. — Inter- 
national Text-Book  Co.  v.  Halbrook,  200  S. 
W.  705. 

*=»204(5)  (Tex.Civ.App.)  Assignments  of  error, 
objecting  to  afiSdavit  in  suit  on  open  account. 
in  that  it  merely  alleged  that  all  lawful  offsets 
had  been  allowed,  while  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  3712,  requires  that  the  affi- 
davit shall  allege  that  all  "just  and  lawful  off- 
sets" have  been  allowed,  is  not  reviewable,  in 
absence  of  objection  to  admission  of  account  in 
evidence. — Peterson  v.  Graham-Brown  Shoe 
Co.,  200  S.  W.  899. 

«=>207  (Tex.Civ.App.)  In  partition  suit,  de- 
fendants settuig  up  adverse  possession  in  pred- 
ecessor, action  of  court  in  permitting  counsel  to 
read  over  objection  article  of  statute  which 
had  no  application,  in  effect  authorizing  jury  to 
exclude  from  period  of  possession  time  defend- 
ants' predecessor  occupied  premises  as  home- 
•tead  held  available  error^  though  no  request 
was  made  for  instruction  to  disregard  the  mat- 
ter.—Tompkins  V.  Hooker,  200  S.  W.  193. 
«s»209(l)  (Tex.Civ.App.)  Error  that  judg- 
ment by  default  was  without  support  of  testi- 
mony wat  Aot  "apparent  on  face  of  tecord," 


which  it  was  duty  of  Court  of  Civil  Appeals, 
under  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
1607,  to  notice  and  correct  without  reference 
to  whether  validity  of  judgment  was  challenged 
below.— Brown  v.  Greenspun,  200  S.  W.  174. 
«=32I2  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
art  1607,  and  article  1971,  as  amended  bv 
Acts  33d  Leg.  c.  59,  |  3  (Vernon's  Sayles' 
Ann.  Civ.  St  1914.  art  1971),  giving  of  per- 
emptory instruction  cannot  be  reviewed  with- 
out objection  if  its  propriety  is  doubtful,  and 
a  critical  examination  of  the  evidence  is  neoes- 
sary.— Hendrick  v.  Blount-Decker  Lumber  Co. 
200  S.  W.  171. 

^3>2I5(1)  (Ark.)  In  action  to  recover  from  de- 
cedent's cousin  money  she  claimed  as  gift  from 
him,  plaintiffs'  counsel  should  have  made  spe- 
cific objection  at  time  to  words  in  instruction 
as  to  naasing  of  title  to  monejr  calculated  to 
mislead  jury,  and  cannot  complain  on  appeai— 
King  V.  Allen,  200  S.  W.  277. 
«=»2I6(1)  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
art.  1971,  as  amended  by  Acts  33d  Leg.  c.  58,  { 
3  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
1971),  errors  in  the  charge,  though  apparent 
on  the  face  of  the  record,  are  waived  when  ob- 
jections are  not  presented  in  the  trial  court. — 
Hendrick  v.  Blount-Decker  Lumber  Co..  200 
S.  W.  171. 

«=>2IS(1)  (Tex.CiTApp.)  Appellants,  having 
failed  to  object  to  the  charge  of  the  court,  can- 
not contend  on  appeal  that  there  is  no  evidence 
to  support  verdict  and  judgment — Gonzales  v. 
Plores,  200  S.  W.  851. 

«=>2I6(1)  (Mo.App.)  In  an  action  for  price  of 
a  license  defended  on  the  ground  of  breach  ot 
warranty,  though  defendant's  instruction  was 
not  free  from  error  in  failing  to  submit  the  pro 
tanto  diminution  if  the  license  was  of  any  val- 
ue, the  verdict  would  not  be  disturbed,  where 
plaintiff  asked  no  instruction  on  that  theory, 
and  made  no  complaint  on  appeal  of  defend- 
ant's instruction. — A.  Franck-Philipson  &  Ca 
V.  Hanna  &  Young  Handle  Co.,  200  S.  W.  718L 
<S=>230  (Tex.Civ.App.)  Where  peremptory  in- 
struction was  not  requested  by  plaintiff  at  prop- 
er time,  and  its  refusal  excepted  to,  and  plain- 
tiff did  not  object  to  court's  charge,  he  cannot 
complain  of  such  charge  or  refusal.— Old  Faith- 
ful Oil  Co.  T.  McGiveran,  200  S.  W.  249. 
€=>23l  (5)  (Mo.App.)  Objection  to  deed  as  not 
showing  that  it  was  acknowledged  before  an- 
thorized  officer,  and  that  recitiation  read  was 
recital  by  recorder,  held  too  general  to  warrant 
interference  with  trial  court's  action.— Medley 
v.  City  of  Jackson,  200  S.  W.  676. 
«s>23l(9)  (Tex.Civ.App.)  Requested  instruc- 
tions made  a  part  of  the  bill  of  exceptions  held 
sufficient  under  Rev.  St  1911,  arts.  1971.  2061. 
to  indicate  the  objections  to  the  peremptory 
charge  eiven.— Buckholts  State  Bank  ▼.  Grat, 
200  S.  W.  858. 

<e=»232(2)  (Tex.Civ.App.)  Upon  appeal  onlj 
objections  to  evidence  which  can  be  entertain- 
ed are  those  which  were  made  in  court  below. — 
Smith  v.  Smith,  200  S.  W.  540. 
€=3232(3)  (Ark.)  Although  master  failed  to  ob- 
ject to  requested  instruction  that  if  plaintiff  was 
injured  from  negligence  of  the  foreman  tiie  jury 
should  find  for  plaintiff,  his  requested  instruc- 
tion that  if  the  injury  occurred  more  than  two 
years  before  bringing  suit  verdict  should  be 
for  defendant  was  tantamount  to  an  objection, 
justifying  review. — Louia  Werner  Sawmill  Co, 
T.  Dyer,  200  S.  W.  281. 

4s9236(2)  (Mo.)  In  action  for  conversion.  ikrU. 
Uiat  petition  could  not  be  first  attacked  on  ap- 
peal for  failure  to  allege  plaintiff's  ri^ht  of 
possession  when  case  was  tried  as  if  this  was 
alleged,  and  the  point  was  not  raised  by  objec- 
tion to  evidence,  instruction  or  motion  in  ar- 
rest of  judgment  (Per  Graves*  C.  J.,  aad 
Woodson  and  Williams,  JJ.).— Twentieth  Cen- 
tury Machinery  Co.  v.  Excelsior  Spring  Mia- 
eral  Water  &  BottUnf  G<».,^N>  8.  W.  10?9L 
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«s»242(3)  (Tex.Ciy.App.)  In  th«  absence  from 
the  record  of  the  ruling  on  a  general  demarrar 
and  in  the  absence  of  any  exception  relating 
thereto,  the  court's  action  could  not  be  review- 
ed.— Houston  Tie  &  Lumber  Co.  t.  Hanking,  200 
8.  W.  237. 

(O)  Blxeeptlons. 

•=>248  (Tex.Civ.App.)  AssignmentB  of  error, 
no  exceptions  having  been  reserved,  may  not 
be  reviewed.— Southwestern  Gas  &  Electric  Co. 
V.  Cobb,  200  S.  W.  1116. 

«=»2S9  (Arlc.)  Where  plaintiff  sued  in  re- 
plevin to  recover  certain  cotton,  and  at  con- 
clusion of  testimony  her  father's  request  to 
intervene  as  owner  of  cotton  was  refused,  to 
which  he  did  not  except,  as  to  him  there  was 
nothing  to  review.— Haney  v.  Johnson,  200  S. 
W.  788. 

®=3260(1)  (Ark.)  The  admission  of  a  letter 
for  the  purpose  of  comparing  the  signature 
thereto  with  the  signature  to  the  note  sued  on 
cannot  be  considered  where,  though  defendant 
objected  to  the  evidence,  be  saved  no  excep- 
tion.—Moore  V.  Thomas,  200  8.  W.  790. 
^=9262(2)  (Tex.Ciy.A|>p.)  Refusal  of  a  motion 
for  a  directed  verdict,  if  it  could  be  treated  as 
a  reauested  special  charge,  is  not  ground  for 
complaint,  where  no  exception  was  taken  to 
the  ruling.— Fretwell  v.  Pofiard,  200  S.  W.  183. 
«=>263(1)  (Tex.Civ.App.)  Where  the  master, 
in  action  for  injuries  to  servant  when  motor  car 
was  derailed,  failed  to  excei>t  to  charge  on  ac- 
count of  its  failure  to  limit  testimony  as  to 
prior  derailments  to  purpose  of  showing  knowl- 
edge of  defects,  and  submitted  ^o  special  charge 
thereon,  be  could  not  complain;  the  testimony 
being  admissible  for  some  purpose, — Mackay 
Telegraph  &  Cable  Co.  v.  Kel&,  &0  S.  W.  225. 
«=>273(2)  (Tez.Civ~App.)  If  plaintiff  in  action 
for  damage  to  machinery  claimed  improper 
measure  of  damages,  defendant  must  call  at- 
tention to  the  defect  in  the  petition  by  special 
exception. — Houston  Tie  &  Lumber  Co.  v. 
Hankins,  200  S.  W.  237. 

(D1   Motlona  tor  New  Trial. 

<8=>293  (Tex.Civ.App.)  Where  court  had  juris- 
diction of  action  on  notes  and  no  fraud,  acci- 
dent, or  mistake  was  shown,  under  statute,  de- 
fendant must  raise  question  of  errors  in  judg- 
ment by  new  trial  application  and  appeal  from 
order  thereon. — De  Berry  v.  Chambers,  2()0  S. 
W.  1141. 

€=3301  (Tez.Civ.App.)  Assignments  of  error 
finding  no  I>a8i8  in  motion  for  new  trial  cannot 
be  considered.— Old  Faithful  Oil  Co.  v.  McGiv- 
eran.  200  8.  W.  248. 

C=>30l  (Tex.Civ.App.)  Assignment  of  error 
having  no  basis  in  motion  for  new  trial  will 
not  be  considered.— Pryor  v.  Scott,  200  S.  W. 

floa. 

VI.  PARTIES. 

«=»339  (Ky.)  Under  Civ.  Code  Prac.  J  739, 
where  statement  of  appeal  makes  no  reference 
to  intervener,  latter  is  not  before  court,  and 
cross-appeal  against  it  will  be  dismissed. — Mat- 
ney  v.  Edmonds,  200  S.  W.  865. 

VII.   REQUISITES  AMD  PBO0EEDIN08 
FOR  TRAirSFER  OF  CAUSE. 

(A)  Time  of  Tsklnv   Proeeedlna:*. 

«=s>35i(2)  (Tex.Civ.App.)  Under  Kev.  St 
1011,  art  2079,  regulating  appeal  from  inter- 
locutory order  appointing  receiver,  appeal  bond 
and  not  transcript  must  be  filed  within  20  days 
after  appeal  is  perfected. — Merchants'  Transfer 
Co.  V.  HUdebrand,  200  S.  W.  661. 

(B)  Petition    or    Prayer,    Allowanee,    and 
Certtlleate  or  Afllda-rlt. 

«=936l(l)  (Ky.)  Where  an  appeal  from  judg- 
ment Involving  less  than  $500,  but  more  than 


1200,  was  a  matter  of  right  imder  Ky.  St  | 
050,  and  appellant  filed  transcript  in  Court  of 
Appeals  unaccompanied  by  prayer  for  appeal, 
such  filing  is  to  be  treated  as  including  motion 
that  court  grant  appeal,  in  compliance  with 
Rules  of  Court  of  Appeals,  No.  20.— Carter 
County  Commercial  Bank  v.  Eifort  200  S.  W. 
342.  -' 

«=»361(1)  (Ky.)  Under  Ky.  St.  g  050,  subsec. 
3,  where  amount  in  controversy  is  more  than 
$200  and  less  than  $600,  practice  to  obtain  re- 
view is  by  motion  in  Court  of  Appeals  for  ap- 
peal, and  not  by  appeal  granted  by  clerk;  but 
filing  of  record  will  be  treated  as  including  mo- 
tion for  appeal,  although  appeal  was  prayed' for 
in  court  below,  abandoned,  and  after  expiration 
of  time  for  prosecution  thereof  record  was  here 
filed.— Matney  v.  Edmonds,  200  S.  W.  366. 

X.    RECORD  AND  FROCEEDIIIOS  NOT 
IN   RECORD. 


Reeord. 


(8)  Seopo  and  Coatent 

9=>520(4)  (Tex.CiT.App.)  Refusal  of  applica- 
tion for  continuance  cannot  be  reviewed  unless 
exceptions  are  duly  reserved  and  presented  in 
bill  of  exceptions  filed  wtthin  time.— Cotton- 
niere  v.  White,  Jackson  &  Co.,  200  S.  W.  906. 

(C)  Heeeasttr  of  BUI  of  Bxrep<IOBS,  Oaae. 

or  Statewent  of  Kaeta. 

^=3544(1)  (Ark.)  In  the  absence  of  a  biU  of  ex- 
ceptions, tliere  is  nothing  in  the  record  from 
which  to  determine  whether  or  not  a  peremp- 
tory charge  to  the  jury  was  correct — ^Tull  ▼. 
Ball,  200  S.  W.  988. 

<S=>544(2)  (Tez.Civ.App.)  Findings  of  trial 
court  will  not  be  disturbed,  in  absence  of  state- 
ment of  facts.— HofF  V.  Clark.  200  S.  W.  431. 

€=s>S44(3)  (Ark.)  Error  in  refusing  to  require 
more  definite  statement  of  account  by  itemis- 
ing It  is  apparent  on  the  face  of  Uie  record,  and 
reviewable  in  the  absence  of  bill  of  exception*. 
—Brooks  v.  International  Shoe  Co.,  200  S.  W. 
1027. 

9=>548(5)  (Tez.Civ.App.)  An  assignment  of 
error  based  upon  the  introduction  of  evidence 
cannot  be  considered  when  not  supported  by  a 
bill  of  exceptions. — Gtodshalk  v.  Alarlin,  200  S. 
W.  535. 

(D)  Contents,   MaUaKi   and   Settlement   of 

Case  or  8tatemeat  of  Faets. 

«=>S57  (Tex.Civ.App.)  Where  request  for  court 
to  make  statement  of  facts  was  not  presented 
within  30  days  granted  for  filing,  held,  court 
could  not  be  required  to  make  statement  in  view 
of  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
2073.— Hoit  V.  Cflark,  200  S.  W.  431. 

(B)  Abiitraeta  of  Refsord. 

4=3582(2)  (Mo.App.)  Where  evidence  was 
comparatively  short,  though  it  might  have  been 
further  condensed,  hrld  that  there  was  a  fair 
effort  to  comply  with  the  rules  as  to  abstracts. 
—Bank  of  Maiden  v.  Wayne  Heading  Co.,  200 
S.  W.  693. 

<S=>592(1)  (Ark.)  Where  appellant  failed  to 
comply  with  rule  9  requiring  filing  of  abstract 
of  transcript.  Supreme  Court  will  not  explore 
record  to  determine  whether  trial  court  erred, 
but  will  presume  decree  is  correct — Bradford 
V.  Bradford,  200  S.  W.  132. 

(F)   MaklBK,  Form,  and  Reanlsltes  of 
Transcript  or  Retnrn. 

4s>608(l)  (Tex.Clv.App.)  Where  transcript  on 
writ  of  error  to  review  default  judgment  does 
not  show  that  defendants  appeared,  and  does 
not  contain  the  citation  and  return,  the  judg- 
ment must  be  reversed ;  the  mere  recital  that 
defendants  were  duly  served  being  insufScient 
-McDaniel  v.  State,  200  S.  W.  411. 
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(I)  I>et««ta,   Ofel««tlona,   AmaaOaaeat,    aa« 
Correctloa. 

4s>643(2)  (Tez.Ciy.App.)  Where  an  agreed 
statement  of  facts  submitted  to  trial  court  was 
stricken  on  appeal  because  not  signed  and  cer- 
tified to  be  correct,  no  order  by  trial  court  aft- 
er expiration  of  term  at  which  statement  was 
^bmitted  approving  same  would  give  it  va- 
lidity.—Lutcher  V.  Fuller,  200  S.  W.  553. 
<8=»655(3)  (Tex.Civ.App.)  Where  agreed  state- 
ment of  facta  was  not  signed  and  certified  by 
trial  court  to  be  correct  as  required  by  Rev. 
St  1911,  art.  1049,  held  motion  to  strike  such 
statement  will  be  granted.— Lutcher  v.  Fuller, 
200  S.  W.  553. 

«K)  Hneatlons  l*reaeated  tor  Review. 

®=>67l(5)  (Mo.A^p.)  It  cannot  be  said  that 
admitted  parol  evidence  varied '  or  contradict- 
ed the  written  contract;  such  contract  not  be- 
ing preserved  in  the  records. — International 
Text-Book  Co.  v.  O'DeU,  200  S.  W.  704. 
^=3673(2)  (MoJLpp.)  In  a  suit  to  collect  a 
poll  tax,  a  contention  that  village  marshal  was 
also  street  commissioner  and  collector  would 
not  be  considered  when  not  mentioned  in  the 
record  or  bill  of  exceptions. — Village  of  Nixa 
V.  Wilson,  200  S.  W.  703. 
4=>690(2)  (Ark.)  Ruling  that  certain  papers 
were  admissible  in  evidence  held  not  review- 
able where  the  bill  of  exceptions  does  not 
show  that  they  were  introduced. — ^Moore  t. 
Thomas,  200  S.  W.  790. 
9=>690(4)  (Mo.App.)  An  appellate  coart  can- 
not consider  the  contents  of  documents  where 
the  abstract  of  record,  though  showing  admis- 
sion, did  not  show  such  contents. — Kepley  v. 
Park  Circuit  &  Realty  Co.,  200  S.  W.  750. 
«=s>690(6)  (Tex.Cr.App.)  Bill  of  exceptions  lb 
not  Buffident  for  review  of  admission  of  testi- 
mony over  objection  that  the  question  called  for 
a  conclusion,  and  that  witness  was  not  shown 
qualified;  neither  the  question  nor  the  evidence 
as  to  qualification  being  shown.— Long  y.  State, 
200  S.  W.  160. 

«=»692(1)  (Tex.Civ.App.)  Where  the  bill  of 
exceptions  does  not  show  what  the  answer 
would  have  been,  no  error  is  shown  in  the  sus- 
taining of  an  objection  to  evidence.— Horn  v. 
Price,  200  S.  W.  590. 

(It)  Mntters  Not  Appaveat  ot  Record. 

«=>7I3(S)  (Mo.)  Although  the  reasons  for 
granting  a  new  trial  are  not  reviewable  because 
not  entered  of  record  as  required  by  Rev.  St. 
1909,  $  2023,  where  they  are  preserved  in  the  bill 
of  exceptions,  they  can  be  considered  as  throw- 
ing light  upon  the  view  the  trial  court  took  of 
the  case.— Hays  v.  Hogan,  200  S.  W.  286. 

XL  ASSIGNMENT  OF  ERRORS. 

«=»7I9(1)  (Tex.CivJLpp.)  Under  Rev.  Civ.  St 
art  1607,  error,  to  be  reviewable  without  an 
assignment,  where  it  must  be  discovered  by  an 
examination  of  the  evidence,  must  be  open  and 
easily  discovered  by  inspection. — Hendrick  v. 
Blount-Decker  Lumber  Co.,  200  S.  W.  171. 
<8=>7I9(1)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1014,  art.  1607,  where 
record  discloses  error  apparent  on  its  face, 
Judgment  must  be  reversed  and  judgment  ren- 
dered in  appellant's  favor,  though  assignments 
cannot  be  sustained. — Davis  v.  Teal,  200  S.  W. 
1160. 

€='719(3)  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
art.  1607,  in  the  absence  of  any  assignment,  the 
court  must  ascertain  the  court's  jurisdiction 
and  revise  the  judgment,  if  rendered  without  ju- 
risdiction; such  a  judgment  being  fundamentally 
erroneous. — Tlendrick  v.  Blount-Decker  Lumber 
Co.,  200  S.  W.  171. 

«=»7I9(4)  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
art.  1007.  a  judgment  based  upon  insufficient 
pleadings  is  fundamentally  erroneous,  and 
should   be   revised  without  any   assignment — 


Hendrick  v.  Blount-Decker  Lumber  Co.,  200  S. 
W.  171. 

«=»7I9(6)  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
art.  1607,  and  article  1971,  as  amended  by  Atrt* 
33d  Leg.  c.  59,  i  3  (Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  1071),  giving  of.  peremptory  in- 
struction cannot  be  reviewed  without  assign- 
ment of  error  if  its  propriety  is  doubtful,  and  a 
critical  examination  of  the  evidence  is  necessary. 
—Hendrick  v.  Blount-Decker  Lumber  Co.,  200 
S.  W.  171. 

«=>7I9(8)  (Tex.Civ.App.)  Under  Rev.  Civ.  St 
1 1607,  a  judgment  not  conforming  to  the  plead- 
wgs  is  fundamentally  erroneous,  and  should  be 
revised,  though  there  is  no  assignment. — Hen- 
drick V.  Blount-Decker  Lumber  Co.,  200  S.  W. 
171. 

«=s>7l9(S)  (Tex.Civ.App.)  Insufficiency  in 
judgment  in  boundary  suit,  in  that  it  does  not 
settle  issue  of  boundary,  is  fundamental  error 
necessitating  reversal,  though  not  assigned. — 
Main  v.  Cartwright,  200  S.  W.  847. 
®=3729  (Tez.Civ^App.)  Defendants'  assisn- 
ment  that  court  erred  in  submitting  issue  as 
to  defect  in  gun  used  by  servant  m  defend- 
ants' glass  factory,  because  there  was  no  tes- 
timony to  show  that  the  gun  was  defective. 
although  general,  was  sufficient  to  present 
question  that  judgment  should  be  reversed  be- 
cause of  submission  of  such  issue. — Skelton  & 
Wear  v.  Wolfe,  200  S.  W.  901. 
€=3733  (Tex.Civ.App.)  An  assignment  of  error 
that  the  court  erred  in  rendering  judgment  for 
the  plaintiff  because  contrary  to  law  and  the 
evidence  is  too  general. — ^Houston  Tie  &  Lumber 
Co.  V.  Hankins,  200  8.  W.  237. 
®=»742(1)  (Tex.Civ.App.)  Assignments  of  er- 
ror which  are  not  followed  by  propositions,  and 
which  are  not  susceptible  of  being  considered 
propositions  in  themselves,  will  not  be  consid- 
ered.—Plores  V.  Flores,  200  S.  W.  1157. 
<g=3742(2)  (Tex.Civ.App.)  Where  appellant 
grouped  in  its  brief  several  specifications  of 
error,  to  the  effect  that  addressee  of  a  telegram 
should  not  have  been  misled,  and  that  the 
question  was  one  of  law  for  the  court,  bat 
left  out  the  fact  that  the  court  had  refused  to 
give  a  directed  verdict,  the  grouping  was  mnl- 
tifarious  and  the  propositiona  not  germane. — 
Western  Union  Telegraph  Co.  v.  Love  &  Wal- 
ters, 200  S.  W.  889. 

«=»742(3)  (Tex.Civ.App.)  Objection  to  consid- 
eration or  assignment  that  it  violates  mle  31 
for  Courts  of  Civil  Appeals  (142  S.  W.  xiii),  in 
that  the  statement  subjoined  does  not  qnott- 
from  record  trial  court's  action  on  special  de- 
murrer to  petition,  is  well  taken,  where  it 
would  require  search  of  record  to  determine  ac- 
tion court  took. — Texas  Kmployers'  Ins.  Ass'n 
V.  Mummey,  200  S.  W.  251. 

Xn.   BRIEFS. 

€=>756  (Tex.Civ.App.)  Appellees'  brief,  con- 
sisting of  53  pages,  in  gross  violation  of  roles. 
will  not  be  considered  by  Court  of  Civil  Ap- 
peals.—Lopez  V.  Vela,  205  S.  W.  1111. 
^:6766  (Mo.App.)  Appellant's  failure  to  num- 
ber the  propositions  of  law  in  its  brief  was 
not  very  material,  where  the  court  experienc- 
ed DO  difficulty  in  understanding  the  facts  or 
the  propositions  ot  law  relied  on  for  reversal. 
—Bank  of  Maiden  v.  Wayne  Heading  Co.,  200 
S.  W.  698. 

<g=>773(2)  (Tex.Civ.App.)  Where  no  briefs 
are  filed  on  an  appeal  from  an.  order  refusing  to 
vacate  a  receivership,  the  appeal  will  be  dismiss- 
ed.—Hamilton  v.  American  Nat  Ins.  Co.,  200  S- 

W.  269.  

XVi.  REVIEW. 
(A)   Scope  and  Extent  ta  Geaeral. 

<S=3837(2)  (Tex.Civ.App.)  On  appeal  in  an  ac- 
tion to  reopen  a  judgment,  the  records  on  ap- 
?eals  in  the  former  case  may  be  consideri-d.— 
,ee  V.  British  &  American  Mortgage  Co.,  :iUO 
S.  W.  430. 
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(C)   Parties  Bntltled  to  Allece  Brror. 

®=»877(7)  (Ark.)  Where  in  replevin  plain- 
tilT*s  father  asked  to  be  allowed  to  intervene, 
claimiuK  ownership,  whicW  intervention  the 
court  refused,  plaintiff  suffered  no  prejudice, 
and  could  not  except  for  her  father.— Ilaney 
V.  Johnson,  200  S.  W.  788. 
<S=»882(8)  (Tex.CiT.App.)  Where  an  abstract 
of  title  in  its  entirety  was  introduced  in  evi- 
dence by  a  party  in  trespass  to  try  title,  he  can- 
not complain  of  the  introduction  of  a  part  there- 
of by  the  other  party.— Fretwell  v.  Pollard,  200 
S.  W.  183. 

<S=s>B82(9)  (Tex.CivApp.)  That  party,  object- 
ing to  testimony  as  hearsay,  brings  out  testi- 
mony to  same  effect  on  cross-ezumining  wit- 
ness, does  not  waive  error. — Jurado  v.  Holmes, 
200  S.  W.  809. 

«s»882(U)  (Tex.Civ.App.)  Party  requesting 
Bubmission  oiE  issue  htld  not  entitled  to  assail 
the  verdict  for  want  of  evidence  to  support  it. 
— Moglia  V.  Rios,  200  S.  W.  1133. 
^=>882(12)  (Mo.)  In  action  for  libel  against 
newspaper,  where  defendant  by  instructions 
given  for  it  assumed  and  admitted  that  libelous 
article  referred  to  plaintiff,  it  invited  any  error 
in  another  instruction  assuming  article  did  so 
refer. — iState  ex  rel.  National  Newspapers' 
Ass'n  V.  Kllison,  200  S.  W.  433. 
®=3882(12)  (Mo.App.)  Any  error  incorporated 
into  charge  on  theory^  advanced  by  appellant's  re- 
quested instrucdon  is  not  ground  for  reversal. 
— Haddaway  Curd  Coal  Co.  v.  Breese-Trenton 
Mining  Co.,  200  S.  W.  104. 
<@=>882(14)  (Mo.App.)  In  action  on  fire  policy 
ufter  award  by  appraisers,  where  on  request 
of  insurer  issues  were  tried  separately,  insurer 
cannot  object  that  court  submitted  to  jury  ques- 
tion whether  purported  award  was  one  binding 
on  parties;  it  having  invited  error,  if  any.— 
Pierce's  Loan  Co.  v.  Netherlands  Fire  &  life 
Ins.  Co.  of  Hague,  Holland,  200  S.  W.  120. 

«3>882(14)  (Tex.Civ.App.)  Defendant  em- 
ployers held  not  to  waive  objection  to  snbmis- 
sion  of  separate  issue  as  to  defective  gun  us- 
ed by  empIo^€  in  glass  factory,  by  subsequent 
request  for  instruction  as  to  ordinary  care. — 
Skelton  &  Wear  v.  Wolfe,  200  S.  W.  901. 

<S=>882(15)  (Mo.App.)  Though  action  was  gov- 
erned by  federal  Employers'  I>iability  Act.  yet 
where  at  request  of  defendant  jury  were  charged 
that  if  plaintiff  was  guilty  of  contributory  neg- 
ligence there  could  be  no  recovery,  held,  that  on 
appeal  defendant  could  not  complain  that  court 
failed  to  charge  in  accordance  with  section  3 
of  act  that  contributory  negligence  would  di- 
minish recovery.— Harris  v.  St.  Louis  &  S.  F.  R. 
Co..  200  S.  W.  111. 

€=9882(16)  (Mo.App.)  Where  in  action  on  fire 
policy  plaintiff  introduced  in  evidence  judgment 
based  on  verdict  of  first  jury,  allowing  such  ver- 
dict to  be  rend  by  defendant  to  second  jury  was 
not  objectionable. — ^Pierce's  Loan  Co.  v.  Nether- 
lands Fire  &  life  Ins.  Co.  of  Hague,  Holland, 
200  S.  W.  120. 

<S='882(17)  (Mo.App.)  In  action  for  value  of 
machinery  destroyed,  requested  instruction  to 
assess  damages  for  plaintiff  at  such  sum  not 
exceeding  $2,000  as  the  jury  found  the  reasona- 
nble  value  to  be  did  not  invite  the  error  in  find- 
ing a  verdict  for  $500,  which  was  absolutely  un- 
supported by  any  evidence. — St  Paul  Machinery 
Mfg.  Co.  V.  Henry  Gaus  &  Sons  Mfg.  Co.,  200 
S.  W.  89. 

(O)  Amendments,    Additional    Proofs,   and 
Trial  of  Caaae  Anew. 

«=»889(3)  (Ark.)  Pleadings  will  be  treated  as 
amended  to  conform  to  undisputed  facts  which 
become  part  of  record  without  objection,  and 
case  decided  upon  real  issues  presenttd  by 
pleadings  as  thus  amended. — Whitney  v.  Mizon, 
200  S.  W.  135. 


(B)  Presampttonsi 

9=>90l  (Mo-.^pp.)  One  seeking  reversal  of  a 
judgment  of  the  lower  court  must  affirmatively 
show  that  error  has  been  committed. — Walsh  v. 
City  of  Monett,  200  S.  W.  97. 
<e=907(3)  (Tex.CIv.App.)  In  absence  of  a 
statement  of  facts,  it  will  be  assumed  that  trial 
court  had  before  it  evidence  sustaining  its  de- 
termination.—Clark  &  Boice  Lumber  Co.  v. 
Commercial  Nat.  Bank  of  Jefferson,  200  8.  W. 
197. 

<©=3907(3)  (Tex.Civ.App.)  In  absence  of  state- 
ment of  facts,  and  where  no  error  is  apparent 
on  face  of  record,  judgment  will  be  affirmed. — 
Luteher  v.  Fuller,  200  S.  W.  553. 

^=907(3)  (Tex.Civ.App.)  On  appeal  by  de- 
fendant from  judgment  for  real  properbr  dam- 
ages where  there  was  no  statement  of  facts, 
trial  court's  findings  of  plaintiff's  ownership 
held  not  subject  to  construction  as  finding  of 
ownership  on  plaintiff's  mere  oral  testimony 
that  she  "owned"  the  property,  as  it  would  be 
presumed  that  it  was  based  on  oral  evidence 
of  possession. — Texas  &  1*.  Ky.  Co.  T.  Taylor, 
200  S.  W.  1117. 

<S=>909(5)  (Tex.Civ.App.)  Where  the  record 
does  not  show  that  a  transaction  was  interstate 
commerce,  it  will  be  presumed  otherwise  when 
questioning  the  legality  of  a  contract  therefor. 
—Pennsylvania  Rubber  Co.  v.  McClain,  200  S. 
W.  586. 

S=>9I0  (Ark.)  In  action  for  amount  of  check 
against  attorney,  who  did  not  specifically  deny 
indorsing  and  collecting  it,  held,  that  it  must  be 
assumeuthat  be  indorsed  plaintiffs  name, there- 
on and  undertook  to  act  as  plfintiiTB  agent. — 
Crissman  v.  Carl-Lee,  200  S.  W.  133. 

«=>9I6(1)  (Ky.)  Where  pleadings  have  not 
been  made  part  of  record,  it  will  be  presumed 
that  they  support  judgment,  and  that  issues 
submitted  were  properly  made  by  pleadings.— 
Carter  Coal  Co.  v.  Dozier,  200  S.  W.  917. 

^s»927(7)  (Ark.)  In  reviewing  propriety  of  di- 
rected verdict,  evidence  should  be  considered  in 
light  most  favorable  to  unsuccessful  party. — 
Bennett  v.  Buckeye  Cotton  Oil  Co.,  200  8.  W. 
093. 

<g=»927(7)  (Tex.  Civ.  App.)  In  determining 
whether  trial  court  should  have  given  peremp- 
tory instruction  for  plaintiff,  it  is  proper  to 
view  case  in  accordance  with  defendants' 
pleadings  and  evidence. — Craig,  Thompson  & 
Jeffries  v.  Barreda,  200  S.  W.  868. 

€=930(1)  (Tex.av.App.)  It  wiU  not  be  pre- 
sumed that  the  jury,  considered  memoranda 
describing  a  brass  bed,  inadvertently  omitted 
from  the  petition  In  replevin,  because  such  bed 
is  included  in  their  verdict,  where  plaintiff 
testified  as  to  the  bed  and  toere  is  no  show- 
ing that  it  is  described  in  the  memoranda. — 
Gonsales  ▼.  Flores,  200  S.  W.  851. 

«=>930(3)  (Tex.CUv.Ajpp.)  Where  in  a  case 
submitted  on  special  issues,  the  evidence  is 
overwhelming  that  plaintiff  had  suffered  the  in- 
juries alleged,  it  will  be  presumed  that  this  is- 
sue was  found  by  the  court  for  plaintiff. — South- 
western Portland  Cement  Co.  v.  Challen,  200  S. 
W.  213. 

®=»931(6)  (Ark.)  Conceding  a  witness' answer 
to  have  been  mere  opinion,  and  incompetent, 
the  court  on  appeal  must  presume  that  the  chan- 
cellor disregarded  it.— Planters'  Cotton  &  Gin- 
ning Co.  V.  Hartford  Fire  Ins.  Co.,  200  S.  W. 
147. 

<8=>933(1)  (Mo.App.)  Where  the  trial  court 
grants  a  new  tried  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence, 
the  appellate  court  is  not  authorized  to  inter- 
fere, if  there  is  any  substantial  evidence  up- 
on which  a  result  might  be  predicated  con- 
trary to  the  verdict. — Maaterson  v.  Midland 
Casualty  Co.,  200  S.  W.  678. 
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«s»933(4)  (Mo.App.)  Where  no  ground  is 
assigned  lor  granting  the  new  trial,  the  court 
must  affirm  the  order,  if  it  may  be  sustained 
upon  any  grounds  stated  in  the  motion. — ^Mas- 
terson  v.  Midland  Casualty  Co.,  200  S.  W.  678. 
<S=»934(2)  (Tex.Civ.App.)  Where  plaintiff  sued 
for  breach  of  contract,  and  defendant  pleaded 
counterclaim  which  was  not  submitted  to  the 
jury  with  the  other  special  issues,  the  Court 
of  Appeals  must  assume  that  the  findings  of 
the  court  were  such  as  to  support  the  judg- 
ment—Thompson T.  Fleming,  200  S.  W.  1134. 

(F)  Dlaoretlon  of  Lower  Court. 

«=3946  (Ky.)  The  judgment  of  the  chancellor 
as  to  the  proper  custody  of  a  child  is_  a  matter 
within  his  sound  discretion  which  will  not  be 
i-eversed  in  the  absence  of  abuse. — Rallihan  v. 
Motschmann,  200  S.  W.  358. 
€=9966(1)  (Tex.Civ.App.)  Discretion  of  court 
in  granting  or  refusal  of  continuance  will  not 
be  interfered  with  unless  it  has  been  abused. — 
Alderete  v.  Mosley,  200  S.  W.  261. 
<8=>970(2)  (Tex.Civ.App.)  The  relevancy  of 
testimony  as  to  cranial  depressions  being  the 
result  of  injury,  as  determined  by_  the  trial 
judge,  will  be  disturbed  only  where  it  appears 
that  complaining  party  was  deprived  of  sub- 
stantial benefit  by  exclusion  of  proper  testi- 
mony.—Texas  &  P.  By.  Co.  V.  Williams,  200 
S.  W.  1149. 


(Q)   «> 


t  Faet,  VerdletB,  •»«  FlaA- 
taaa. 


«s»994(2)  (Ark.)  The  jury  are  the  sole 
Judges  of  the  credibility  of  the  witnesses.— 
Moore  v.  Thomas,  200  S.  W.  790. 
®s>995  (Ark.)  The  jury  are  the  sole  judges 
of  the  weight  to  be  attached  to  testimony.- 
Moore  v.  Thomas,  200  S.  W.  790. 
<t=>IOOI(l)  (Ark.)  In  an  action  on  a  note 
which  defendant  claimed  was  a  forgery,  where 
there  was  substantial  evidence  to  support  the 
verdict  for  plaintiff,  it  will  not  be  disturbed. 
—Moore  v.  Thomas,  200  S.  W.  790. 
®=>I00I(1)  (Mo.App.)  In  action  for  double 
damages  for  killing  live  stock,  the  weight  of 
the  evidence  is  for  the  jury,  and  the  verdict  is 
final  when  supported  by  substantial  evidence, 
though  circumstantial  or  negative. — Johnson 
v.  Kansas  City  Southern  Ry.  Co.,  200  S.  W. 
685. 

«s»IOOI(l)  (Tex.Civ.App.)  In  suit  to  cancel 
deed  as  mortgage  on  homestead,  where  plain- 
tiff and  his  wife  testified  that  deed  was  mort- 
gage, which  was  denied  by  defendant,  judg- 
ment for  plaintiffs  would  be  affirmed,  since 
there  was  issue  for  jury. — Garner  v.  Brown, 
200  S.  W.  1161. 

#=31002  (Ark.)  Broker's  right  of  recovery  de- 
pending on  a  fact  as  to  which  the  evidence 
was  conflicting,  the  verdict  cannot  be  disturb- 
ed on  appeal.— Horton  v.  Huddleston,  200  S. 
W.  1003. 

®=>i002  (Ky.)  A  verdict  on  conflicting  evi- 
dence is  conclusive  on  appeal.- Morton  v.  San- 
ders. 200  S.  W.  24. 

$=31002  (Ky.)  When  properly  instructed  jury 
has  determined  from  conflicting  evidence 
whose  negligence  caused  injury,  their  finding, 
unless  flagrantly  against  wei^^ht  of  evidence, 
will  not  be  disturbed.— I^ouisville  &  N.  R,  Co. 
V.  Treanor'B  Adm'r,  200  S.  W.  634. 
^=>I002  (Ky.)  Jury  findings  based  on  conflict- 
ing evidence  will  not  be  disturbed,  although 
court  on  appeal,  if  sitting  as  a  jury,  might 
have  reached  different  conclusion. — Louisville 
&  N.  B.  Co.  V.  Conn,  200  S.  W.  952. 

9=»I002  (Tex.Civ.App.)  A  verdict  on  con- 
flicting evidence  cannot  be  disturbed  on  ap- 
peal.—Aycock  V.  McQuerry,  200  S.  W.  873. 
$=>I003  (Ark.)  The  Supreme  Court  cannot 
pass  on  the  question  of  preponderance  of  the 
evidence.— Mueller  v.  Coffman,  200  S.  W.  136. 


®=3|003  (Ky.)  It  is  in  the  province  of  the  jur^. 

not  only  to  reconcile  the  contradictions  found  in 
the  testimouj',  but  to  believe  the  testimony  of 
some  witnesses  and  disregard  that  of  others, 
and  a  verdict  contrary  to  the  testimony  of  the 
greater  number  of  witnesses  will  not  be  dis- 
turbed on  appeal.— Morton  v.  Sanders,  200  S. 
W.  24. 

®=>I003  (Ky.)  Where  four  witnesses  testified 
that  they  saw  defendant  policeman  fire  shot 
that  injured  plaintiff,  a  little  colored  girl,  and 
three  witnesses  testified  that  be  did  not  fire 
the  shot,  appellate  court  will  not  disturb  ver- 
dict on  ground  that  it  was  against  weight  of 
evidence.— McElroy  v.  Yowell,  200  S.  W.  49». 
$=»I005(4)  (Mo.App.)  Court  of  Appeals  can- 
not reverse  judgment  on  ground  verdict  was  so 
manifestljr  against  weight  of  evidence  as  to  bur- 
gest  passion,  prejudice,  or  partiality,  where  tri- 
al court  refused  to  set  verdict  aside  and  grant 
new  trial. — Vormebr  v.  Knights  of  the  Macca- 
bees of  the  World.  200  S.  W.  76. 
<S=3|008(1)  (Ky.)  Findings  of  fact  by  court  try- 
ing common-law  action  without  intervention  of 
jury  are  entitled  on  appeal  to  no  more  weisht 
than  those  of  properly  instructed  jury. — Carter 
County  Commercial  Bank  v.  Bifort,  200  S.  W. 
342. 

«=9l009(2)  (Ark.)  Incompetent  evidence  will 
be  disregarded,  where  the  finding  ot  the  chan- 
cellor is  in  accordance  with  the  preponderance 
of  the  competent  evidence. — Lasker-Morria 
Bank  &  Trust  Co.  v.  Qans,  200  8.  W.  1029. 
«=>I009(2)  (Ky.)  While  judgment  of  chanceUor 
in  equitable  action  is  entitled  to  some  weisbt. 
Court  of  Appeals  will  judge  for  itself  of  suf- 
fiidency  of  evidence,  and,  if  insufficient  to  8U[»- 
port  judgment,  will  reverse.— Carter  County 
Commercfal  Bank  v.  Eifort,  200  S.  W.  342. 
€=>I009(3)  (Ky.)  Where,  in  matter  of  suit  and 
counterclaim,  evidence  is  conflicting,  and  weight 
of  it  sustains  findings  of  chancellor,  they  will 
not  be  disturbed. — Matney  v.  Edmonds,  200  S. 
W.  365. 

«s>l009(3)  (Ky.)  Where  evidence  is  so  con- 
flicting as  to  leave  minds  of  court  on  appeal 
in  doubt,  findings  of  chancellor  wiU  be  accept- 
ed as  conclusive. — Clay  v.  Clay's  Committee, 
200  S.  W.  934. 

«==>I009(4)  (Ark.)  A  chancellor's  findings  of 
fact  will  not  be  disturbed,  unless  against  pre- 
ponderance of  evidence. — Warmack  v.  Major 
Stave  Co.,  200  S.  W.  790. 

€=>I009(4)  (Ark.)  Where  chancellor's  finding 
that  a  defendant  was  not  plaintiff's  agent  in 
purchase  of  land,  and  did  not  have  agreement 
or  understanding  for  share  of  commission,  was 
not  against  preponderance  of  the  evidence, 
helcf,  that  it  could  not  be  disturbed.^Teague 
v.  Hutto,  200  S.  W.  805. 

®=>I009(4)  (Ark.)  Chancellor's  findings  will 
not  be  disturbed  unless  against  preponder- 
ance of  evidence. — Simpson  v.  Montgomery 
County  Bank,  200  S.  W.  809. 
€=>IOiO(l)  (Mo.)  If  there  was  substantial 
evidence  to  sustain  court's  finding,  the  Su- 
preme Court  is  bound  thereby,  unless  the  al- 
leged insufiiciency  of  the  petition  precludes  a 
recovery. — Twentieth  Century  Machinery  Co. 
V.  Excelsior  Spring  Mineral  Water  &  Bottling 
Co.,  200  S.  W.  1079. 

€=>  1010(1)  (Tez.Civ.App.)  It  is  the  doty  of 
the  trial  court  to  determine  the  effect  of  the 
testimony,  not  of  the  Court  of  Appeals. — Texas 
Employers'  Ins.  Ass'n  v.  Mummey,  200  S.  W. 
251. 

<®=9lOII(l)  (Tex.Civ.App.)  It  la  the  province 
of  the  trial  court,  when  a  conflict  in  testimony 
appears,  to  weigh  the  testimony. — McOardell  r. 
Lea,  200  S.  W.  562. 

«==>I0II(1)  (Tex.Civ.App.)  A  verdict  or  find- 
ing of  fact  by  the  trial  court  based  on  conflivt- 
ing  evidence  wUl  not  be  disturbed  on  appeal, 
where  there  was  evidence  4n  the  lecopl  which. 
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if  believed,  was  sufficient  to  support  it. — Smith 
T.  Smith,  200  S.  W.  1129. 
«=>I0I3  (Tex.Civ.App.)  On  triai  without  ju- 
ry, where  the  testimony  variously  indicated 
plaintifTs  damages  to  be  more  or  Jess  than  $600, 
the  award  of  such  a  sum  will  not  be  reversed 
m.erely  because  no  witness  estimated  the  dam- 
ages at  exactly  $600. — Houston  Tie  &  Lumber 
Co.  V.  Uankins,  200  S.  W.  237. 

(H)  Hannlesa  ESrror. 

^=»I033(1)  (Ky.)  An  error  committed  against 
appellee  is  not  available  to  appellant  in  whose 
favor  it  operated.— Morton  t.  Sanders,  200  8.  W. 
24. 

«s>l033(3)  (Ky.)  Use  of  figure  of  speech,  in 
testimony,  that  violent  stop  signal  for  train 
was  given  on  account  of  girl  coming  up  on 
track  "Just  like  mushroom  coming  up  out  of  the 
ground,"  was  harmless. — Pyatt's  Adm'r  v. 
(Chesapeake  &  O.  Ry.  Co.,  200  S.  W.  476. 
®=>t033(5)  (Ark.)  Appellant  cannot  complain 
of  erroneous  instructions  which  favored  him. 
— Nimnich  v.  Bank  of  Corning,  200  S.  W.  0»2. 
•=»I033(5)  (Ky.)  Defendants  cannot  complain 
on  appeal  of  error  in  instructions  which  was  in 
their  favor. — Macowan  v.  Kentucky  Utilities  Co.. 
200  S.  W.  367. 

^»  1039(1)  (Tex.Civ.App.)  Though  the  court 
erroneously  held  that  the  pleadings  were  in- 
sufficient, the  error  was  harmless  where  the. 
evidence  failed  to  support  the  theoi^  upon 
which  the  pleadings  were  based.— Wiikirson  v, 
Bradford,  200  S.  W.  1094. 
<S=»i039(6)  (Ky.)  Under  Ky.  St.  g  186d,  lim- 
iting the  recovery  on  the  bond  of  a  public  of- 
ficer to  the  amount  of  the  penal  sum  named 
therein,  it  is  immaterial  that  plaintiff,  in  an  ac- 
tion against  a  policeman  and  his  surety,  prayed 
for  a  larger  sum,  where  the  verdict  was  within 
such  amount.— Morton  v.  Sanders,  200  S.  W.  24. 
<9=9l039(6)  (Tex.Civ.App.)  Where  it  cannot 
be  said  that  answer  discloses  no  defense,  funda- 
mental error  is  not  apparent  from  pleadings, 
trial  having  resulted  in  verdict  for  defendant. — 
Old  Faithfijl  Oil  Co.  v.  McGiveran,  200  S.  W. 
240. 

<S=»I039(16)  (Tex.Civ.App.)  Error,  if  any,  in 
disposing  of  plea  of  other  action  pending,  is 
harmless,  where  pleader's  failure  to  have  such 
plea  determined  at  term  at  which  it  was  filed 
waived  plea.-^IcCoy  v.  Bankers'  Trust  Co., 
200  S.  W.  11.38. 

€=>I040(7)  (Ky.)  Snstaiuinf;  of  demurrer  to 
paragraph  of  answer  alleging  that  defendant 
was  surety  and  had  been  discharged  by  certain 
acts  held  not  harmless,  where  it  could  not  be 
told  whether  jury  found  that  defendant  was 
surety. — Southern  National  I>ife  Realty  Corp.  v. 
People's  Bank  of  Bardstown,  200  S.  W.  313. 
«=»I040(10)  (Tex.Civ.App.)  Overruling  ex- 
ceptions directed  at  conclusions  in  petition 
held  harmless  where,  after  eliminating  the  con- 
clusions, a  cause  of  action  was  stated;  .trial 
being  had  without  jury.— National  Surety  Co. 
v.  Masters,  200  S.  W.  1123. 
€=>I04I(2)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1824,  authoriz- 
ing amendments  in  vacation,  etc.,  defendant 
cannot  complain  that  petition  alleging  his  as- 
sumption of  purchase-price  notes  was  amend- 
ed during  vacation  without  service  upon  him 
by  alleging  that  he  had  conveyed  land  for 
which  notes  were  given  to  other  defendants, 
since  such  amendment  did  not  affect  him. — De 
Berry  v.  Chambers.  200  S.  W.  1141. 
«=al045(3)  (Tex.Civ.App.)  Where  a  juror 
stated  he  had  an  opinion  which  it  would  take 
evidence  to  remove,  but  record  does  not  show 
whom  the  opinion  favored,  and  juror  said  he 
would  disregard  the  opinion,  and  appellant  did 
not  take  advantage  of  a  peremptory  challenge, 
there  was  no  error  in  refusing  a  challenge  for 
cause.— Horn  v.  Price,  200  S.  W.  590. 


«=»I050(1)  (Ky.)  Where  substantially  the 
same  evidence  was  given  by  another,  and  de- 
fendants did  not  attempt  to  show  the  con- 
trary, it  was  not  prejudicial  error  for  plain- 
tiCF,  who  claimed  deceased  bad  made  her  a  gift, 
to  testify  as  to  time  and  circumstances  under 
which  she  lived  with  deceased. — ^Morgan  v.  Wil- 
Uams,  200  S.  W.  650. 

^s>  1 050(1)  (Mo.App.)  In  action  against 
bank  to  recover  amount  of  certain  drafts  de^ 

f>o8ited  as  the  bank  claimed  for  collection  mere- 
y,  the  admission  of  evidence  as  to  custom  of 
bank  in  giving  credit,  if  error,  was  harmless. 
— Brigance  v.  Bank  of  Cooter,  200  S.  W.  668. 
«=3lOSO(l)  (Tex.Civ.App.)  Admission  of  in- 
admissible evidence,  not  appearing  to  have 
probably  affected  result,  is  not  ground  for  re- 
versal.- Missouri,  K.  &  T.  Ky.  Co.  of  Texas 
V.  Humphries,  200  S.  W.  909. 
®=»I050(3)  (Tex.Civ.App.)  The  introduction 
in  evidence  of  the  replevin  bond  without  the 
application  for  writ  of  sequestration  in  sum- 
mary proceedings  for  judgment  against  the 
surety  on  the  bond  under  Rev.  St.  1911.  art. 
7106,  is  harmless  error,  the  introduction  of 
the  bond  being  unnecessary. — Gtonzales  v. 
Flores.  200  S.  W.  851. 

^=s>l05l(l)  (Mo.App.)  In  action  against  rail- 
road company  for  injuries  to  shipment  of  live 
stock,  erroneous  reception  of  evidence  of  ad- 
missions of  railroad  company's  agent  not  made 
in  course  of  his  employment  cannot  be  treated 
as  harmless  because  cumulative  of  other  evi- 
dence showing  company's  negligence. — Robin- 
son v;  Bush,  200  S.  W.  757. 
i3=>l05l(l)  (MoJkpp.)  In  action  to  establish 
lien  for  improvements  on  house  of  wife,  evi- 
dence that  wife  accepted  work  held  insufficient 
to  establish  contract  so  as  to  render  harmless 
evidence  of  contractor  as  to  contract  made 
with  deceased  husband.- Marshall  v.  Hall,  200 
S.  W.  770. 

^:»  1 05 1(1)  (Tez.Civ.App.)  Judgment  and  rec- 
ord in  prior  partition  suit  being  conclusive  on 
issue  whether  or  not  wife  died  without  issue, 
error  in  permitting  introduction  of  improper 
testimony  to  show  such  fact  was  harmlebs.— 
Tompkine  v.  Hooker,  200  S.  W.  193. 
$=3l0SI(l)  (Tez.Civ.App.)  Any  error  in  ad- 
mitting in  evidence  statements  or  admissions  in 
abandoned  answer  held  harmless. — Gulf,  O.  &  S. 
V.  Ry.  Co.  V.  Besser,  200  S.  W.  26■^ 
«=>I052(2)  (Mo.App.)  In  action  to  establish 
lien  for  improvements  to  a  house  where  plain- 
tiff was  trying  to  establish  making  of  a  con- 
tract with  deceased,  error  in  requiring  wife  to 
testify  as  to  conversations  with  her  husband 
was  harmless,  where  she  testified  that  de- 
ceased had  not  talked  with  her  about  it,  but  had 
made  contract  himself.— Marshall  v.  Hall,  200 
S.  W.  770. 

^=s>l053(4)  (Ark.)  If  court  was  correct  in  final 
ruling  in  instruction  that  plaintiff  foreign  cor- 
poration's authority  to  do  business  had  not  been 
established  by  legal  evidence,  there  should  be 
no  reversal  for  apparent  conflict  in  rulings,  ad- 
mitting Secretary  of  State  s  certificate  that 
plaintiff  had  complied  with  laws,  and  in  finally 
instructing  certificate  was  insufficient.— J.  R. 
Watkins  Medical  Co.  v.  Martin,  '.'(X)  S.  W.  28;!. 

«=»I056(1)  (Mo.App.)  In  automobile  collision 
case,  exclusion  of  speed  ordinance  of  ci'^y  of 
St.  Louis,  offered  by  defendant  heUt  reversible 
error. — St.  Louis  Taxicab  Co.  v.  Oreenspon, 
200  S.  W.  080. 

<S=>I058(3)  (Tex.Civ.App.)  Kxclusion  of  tes- 
timony of  plaintifTs  attending  physician,  in 
personal  injury  action,  ns  to  plaintiff's  com- 
plaints during  treatment,  v/a^  not  ground  for 
reversal,  where  it  was  substantially  covered 
by  other  testimony  of  such  witness. — Missouri, 
K.  &  T. ~  " ■ 


W.  1120. 
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4=>I059  (Tex.Civ.App.)  In  action  b7  servant 
injured  by  handling  heavy  barrel  unaided,  ex- 
clusion of  plaintiffg  evidence  that  defendant 
had  machinery  to  lift  heavy  weights  was  not 
prejudicial  where  the  court,  in  submitting  the 
issue  of  negligence,  assumed  such  machinery 
existed  and  might  have  been  so  employed. — 
Swann  v.  Texas  &  P.  Ry.  Co.,  200  S.  W.  1131, 
<S=3l660(2)  (Tex.Civ.App.)  Act  of  counsel  for 
plaintiff  in  replevin  case  in  calling  jury's  atten- 
tion to  flaw  in  diamond  during  testimony  of 
glaintiS  as  to  its  identity,  which  act  would^ave 
een  proper  in  argument,  was  not  prejudicial 
error.-HaU  v.  Colfier,  200  S.  W.  880. 
4=91062(1)  (Tex.Civ.App.)  In  action  for  death 
of  servant  en)j;aged  in  glass  factory,  killed  by 
breaking  of  wire  charged  with  electricity,  held, 
submission  of  issue  as  to  defective  gun  was  re- 
versible error.— Skelton  &  Wear  v.  Wolfe,  200 
S.  W.  901. 

«=>I062(2)  (Tcx.Civ.App.)  Where  the  evidence 
on  an  issue  was  conflicting  and  irreconcilable, 
there  was  an  issue  for  the  jury  and  failure  to 
submit  on  special  issue  as  requested  under  Rev. 
St.  1911,  art.  1084a  as  added  by  Acts  33d  Leg. 
c.  69  (Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
1984a),  is  reversible  error. — Buckholts  iState 
Bank  v.  Graf,  200  S.  W.  858. 
«=>I062(6)  (Tex.Civ.App.)  Where  a  broker 
sued  for  an  agreed  commission,  and  the  de- 
fendant answered  that  there  was  a  new  con- 
tract for  a  smaller  amount,  but  that  the  pur- 
chaser refused  to  consummate  it,  and  the  jury 
found  in  favor  of  the  original  contract,  wheth- 
er the  second  agreement  was  made,  and  wheth- 
er it  was  made  on  condition,  was  immateriiO, 
and  error  in  form  of  submitting  the  issue  ol 
the  second  agreement  was  harmless. — Hix  v. 
TomUnson.  20iO  8.  W.  897. 
®=>I064(1)  (Mo.App.)  Failure  of  instruction  to 
require  finding  that  railroad  company  had 
knowledge,  actual  or  constructive,  of  defective 
condition  of  fence,  held  not  reversible  error  be- 
cause, under  the  evidence,  the  jury  could  have 
only  found  one  way  on  that  question. — Johnson 
v.  Kansas  City  Southern  By.  Co.,  200  S.  W. 
685. 

«=>I064(1)  (Tex.Civ.App.)  A  charge  on  evi- 
dence of  negligence  of  master's  other  servants 
in  handling  timbers,  resulting  in  plaintiff's 
injury,  followed  by  statement  that  since  writ- 
ing the  charge  plaintiff  and  defendant  had 
agreed  that  plaintiff  was  not  so  injured,  if 
error,  was  harmless. — Texas  &  P.  Ry.  Co.  v. 
Williams,  200  S.  W.  1149. 
®=3|066  (Ky.)  Where  the  sole  issue  was  wheth- 
er the  dues  had  been  paid  according  to  the 
laws  of  the  order,  while  all  instructions,  except 
that  the  verdict  should  be  for  plaintiff  unless 
decedent  had  been  suspended,  might  have  been 
omitted,  giving  them  could  not  have  misled  the 
jury.— Knights  of  Maccabees  of  the  World  v. 
Patton,  200  S.  W.  614. 

9=>I066  (Mo.App.)  In  action  to  recover  amount 
paid  by  secretary  and  promoter  of  insurance 
company  for  money  advanced  for  preliminary 
expenses,  instruction  hypothesizing  consent  and 
authority  of  board  of  directors  without  evidence 
to  warrant  it  held  prejudicial.— Reynolds  v.  Un- 
ion SUtion  Bank  of  St.  Louis,  200  S.  W.  711. 

«=>t066  (Tex.Civ.App.)  Where  burden  of 
proof  was  on  defendant  to  show  payment,  and 
evidence  thereof  was  not  conclusive,  it  was  re- 
versible error  to  refuse  instruction  that  bur- 
den was  on  defendant  as  to  such  issue,  where 
given  instruction  that  burden  was  on  plaintiff 
to  make  out  her  case  by  a  preponderance  of 
the  evidence  followed  special  issue  of  payment. 
—Smith  V.  Smith,  200  S.  W.  540. 

4=3 1 067  (Mo.App.)  In  automobile  collision 
case,  refusing  instruction  based  on  speed  ordi- 
nance held  reversible  error.— St.  Louis  Taxicab 
Co.  V.  Greenspon,  200  S.  W.  680. 
4=31068(1)  (Tex.Civ.App.)  An  instruction  on 
comparative   negligence,   if  error,   was  harm- 


less, where  the  jury  found  the  injury  to  a 
fireman  was  due   solely  to  the   railroad  com- 

gany's  negligence  and  the  evidence  was  insuf- 
cient  to  show  contributory  negligence. — Tex- 
as &  P.  Ry.  Co.  V.  WilUams,  200  S.  W.  1149. 
4=9 1 068(4)  (Ky.)  In  an  action  for  possession 
of  an  automobile,  where  the  damages  for  deten- 
tion allowed  were  only  $16,  it  was  not  preju^- 
cial  error  that  an  instruction  as  to  measure  of 
damages  was  not  technically  correct. — Morgan 
V.  Williams,  200  S.  W.  650. 
C=>I068(5)  (Mo.App.)  Where  jury  found  that 
brakeman  was  guilty  of  no  contributory  negli- 
gence, error  of  court  in  failing  to  charge,  act/on 
being  governed  by  federal  Employers'  Liability 
Act,  that  his  contributory  negligence  would 
diminish  recovery,  was  hsrmless. — ^Harris  v.  St. 
Louis  &  S.  F.  R.  Co.,  200  S.  W.  UL 
4=3  1060(2)  (Tex.CivApp.)  That  a  jury,  on 
considering  verdict,  took  with  them  memoranda 
in  Spanish  from  which  plaintiff  testified,  but 
which,  while  filed,  were  not  introduced  in  evi- 
dence, held  harmless  error,  where  nothing  in 
the  record  shows  that  the  jury  considered  them 
or  understood  the  Spanish  language.— Gonzales 
V.  Flores,  200  S.  W.  851. 

4=3)070(2)  (Tex.Civ.App.)  Errors  in  the  find- 
ings of  a  jury  on  particular  issues  do  not  re- 
quire a  reversal,  where  the  findings  on  other  is- 
sues are  sufficient  to  support  the  verdict.— 
Southwestern  Portland  Cement  Co.  t.  Challen. 
200  S.  W.  213. 

4=3 1 073  (7)  (Tex.CivJlpp.)  Failure  .  of  the 
court  to  find  the  value  of  each  item  in  a  judg- 
ment in  replevin  is  not  fundamental  error  re- 
quiring reversal. — Gonzales  v.  Flores,  200  S. 
W.  851. 

(I)   Error  TTalved  In  Appellate  Conrt. 

4=31078(1)  (Mo-App.)  Appellant  having  made 
no  assignments  of  error,  nor  in  any  way  direct- 
ed attention  to  any  specific  ruling  or  alleged  er- 
ror as  ground  for  reversal,  judgment  may  be 
affirmed. — International  Text-Book  Co.  v. 
O'Dell,  200  S.  W.  704. 

4=3(078(4)  (Tex.Civ.App.)  Where  the  asngn- 
ments  in  appellant's  brief  do  not  challenge  thr 
sufficiency  of  the  evidence  to  support  the  ver- 
dict, the  Court  of  Civil  Appeals  ia  not  called 
upon  to  do  so  by  the  oral  argument  of  the  par- 
ties on  such  question  when  the  cause  was  sub- 
mitted.—FretweU  V.  PoUard.  200  S.  W.  183. 

(K)   Subsetinent  Appeala. 

4=3(096(4)  (Ky.)  Opinion  on  former  appeal. 
reversing  judgment  for  plaintiff  on  the  aingle 
ground  of  error  in  instruction,  held  condusive 
on  sufficiency  of  petition  and  evidence,  in  ab- 
sence of  express  statement  that  point  was  not 
passed  on. — Consolidation  Coal  Co.  t.  Moore. 
200  S.  W.  458. 

4=31097(1)  (Tex.Civ.App.)  Defendant,  on  a 
later  appeal,  cannot  urge  that  a  question  which 
he  presented  for  determination  on  the  first  ap- 
peal was  not  before  the  court. — Sutherland  r. 
Friedenbloom,  200  S.  W.  1009. 

A  former  decision  of  Court  of  Civil  Appeals, 
in  same  case,  constitutes  no  bar  to  a  further 
consideration  of  same  question  upon  a  subse- 
quent appeoL — Id. 

4=3(097(5)  (Tex.CivJkpp.)  A  deterininatii>n 
of  the  Court  of  Civil  Appeals  keJd  to  haxr 
been  affirmed  by  Supreme  Court,  application 
for  writ  of  error  having  been  denied,  and 
hence  the  matter  could  not  be  reopened  on  a 
subsequent  appeal. — Sutherland  v.  Frieden- 
bloom, 200  S.  W.  1099. 

4=3 1 099(3)  (Ky.)  Facts  being  sabatantiaUr 
same,  opinion  upon  former  appeal  as  to  neg- 
ligence and  contributory  negligence  is  law  of 
case.— Carter  Coal  Co.  v.  Dozier,  200  S.  W. 
917. 

4=3(099(30)  (Ky.)  In  action  for  trespass  bv 
cutting  timber,  wherein  plnintitfs  title  was  in 
issue,  the  contention  that  the  description  of  the 
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lands  in  the  petition  was  too  indeflnite  to  sus- 
tain claim  of  adverse  possession  cannot  be 
made  on  a  third  appeal;  gnestions  of  such 
character  being  settled  by  ue  first  opinion.— 
Kentacky  Union  Co.  v.  Lovely,  200  S.  W.  050. 

XVH.  DETERMINATION  AND  DISPO- 
SITION OF  OAVKB. 

(B)  Afllrinmnee. 

^=>II44  (Mo.)  In  an  equity  suit  to  constrae 
a  will  where  a  new  trial  has  been  granted  on 
motion  of  certain  of  the  devisees,  it  is  the 
proper  practice  if  such  new  trial  was  right- 
fully granted  to  affirm  the  order,  and  to  re- 
mand the  cause  for  a  retrial.— McMenamy  ▼. 
Kampelmann,  200  S.  W.  1075. 

(O)  Hodillcatlon. 

4=s>l  149  (Tex.Civ.App.)  A  judgment  against  a 
surety  on  a  replevin  bond,  wrongly  stating  sure- 
ty's last  name,  held  clerical  error,  in  view  of 
correct  naming  of  surety  in  findings,  and  that 
surety,  in  such  correct  name,  appealed  there- 
from, and  such  error  can  be  corrected  by  ap- 
pellate court— Gonzales  t.  Flores,  200  8.  W. 
851. 

«=>l  151(2)  (Tex.Civ.App.)  Where  appellee 
beneficiary  suing  fraternal  benefit  society  was 
not  entitled  to  recover  on  her  pleadings,  appel- 
late court  could  look  to  appeflant's  pleadings, 
which  conceded  a  smaller  sum  due  appellee  on 
another  theory,  and  reform  the  judgment  to  ad- 
judge appellee's  recovery  of  the  smaller  sum. — 
Kminent  Household  of  Columbian  Woodmen  v. 
Freeman,  200  S.  W.  186. 

«=3|I52  (Tex.Civ.App.)  Where  appellant  be- 
fore trial  tendered  appellee  a  smaller  sum 
than  sued  for,  the  appellate  court,  in  reform- 
ing judgment  for  appellee  by  reducing  it  to 
such  smaller  sum,  could  farther  reform  it  to 
adjudge  against  appellee  costs  accruing  in  tiial 
court  after  such  tender.— Eminent  Household 
of  Columbian  Woodmen  v.  Freeman,  200  S.  W. 
186. 

(D>  Reveraal. 

€=»t  170(9)  (Mo.App.)  Where  the  petition  al- 
leged plaintiff  was  in  a  position  of  peril  "in 
front  of  said  automobile,  while  plaintiff's  in- 
ntruction  No.  1  permitted  a  recovery  if  the 
collision  occurred  at  any  point  in  the  inter- 
section of  the  streets,  and  there  was  no  con- 
flict as  to  where  the  collision  occurred,  the  in- 
Htruction  was  not  broader  than  the  petition,  or 
the  proof  and  the  error,  if  any,  was  harmless 
under  Rev.  St.  1909,  §  2082.— Heryford  v.  Spit- 
oanfsky,  200  S.  W.  123. 

«=>!  170(12)  (Mo.App.)  In  view  of  Rev.  St 
1909,  {  "TSOe,  providmg  for  judgment  for  pos- 
session and  for  rent  due  in  favor  of  the  land- 
lord at  time  of  judgment,  the  mere  fact  that 
at  time  the  landlord  brought  suit  rent  for  pe- 
riod the  tenant  held  over  was  not  due  because 
there  was  no  demand,  and  that  he  sought  to  re- 
cover such  rent  in  his  petition,  did  not  render 
erroneous  the  judgment  for  the  entire  amount 
of  rent  due  at  date  of  hearing,  in  view  of  sec- 
tions 1850,  2082,  preventing  reversal  in  ab- 
sence of  substantial  error. — Leiter  v.  Patter- 
son, 200  a.  W.  439. 

<g=>l  173(2)  (Tex.Civ.App.)  Where  judgment  was 
rendered  in  cross-action  against  original  holders 
of  notes  transferred  as  collateral,  and  the  notes 
were  ordered  canceled,  held  that,  on  appeal  by 
the  original  holders,  court  had  jurisdiction  to 
reverse  the  judgment  as  against  the  transferee, 
though  it  did  not  appeal. — Closner  &  Spiague  v. 
Acker,  200  S.  W.  421. 

<S=>I  175(1)  (Tex.Civ.App.)  In  an  action  to 
cancel  a  deed,  and  to  restrain  foreclosure  of  a 
vendor's  lien  thereon  reserved  in  a  note  as- 
signed to_ defendant,  where  judgment  refusing 
relief  against  the  holder  of  the  note  is  revers- 
ed on  facts  showing  plaintiffs  are  entitled  to 
the    relief    asked,    judgment   will    be    entered 


without  remand  to  enable  defendant  to  recover 
a  personal  judgment  on  the  note;  no  such  re- 
lief having  been  demanded. — Sessions  v.  Sen- 
ders, 200  S.  W.  180. 

®=»II77(8)  (Mo.App.)  In  action  for  value  of 
machinery  destroyed,  where  all  the  evidence 
showed  that  the  value  was  $2,000  and  the  ver- 
dict was  for  $500,  the  question  being  neverthe- 
less for  the  jury,  the  court  on  appeal  will  not 
enter  up  judgment  for  $2,000.— ^t  Paul  Ma- 
chinery Mfg.  Co.  V.  Henry  Gaus  &  Sons  Mfg. 
Co.,  200  S.  W.  89. 

4=>l  178(4)  (Ark.)  A  statement  by  court  in 
denying  new  trial  that  verdict  was  a  surprise 
and  contrary  to  the  judgment  of  the  court, 
and  that  the  winning  attorney  would  doubtless 
admit  confidentially  that  he  did  not  ext)«ct  to 
win  was  an  acpression  that  the  verdict  was 
contrary  to  the  preponderance  of  the  evidence, 
and  a  new  trial  will  be  ordered.— Mueller  v. 
Coffman,  200  S.  W.  136. 

(F)  Mandate   aad   Proeeedlass    ia    Ijowcr 
Coart. 

«=9|  194(2)  (Tex.CiT.App.)  Determination  of 
an  incidental  question  on  appeal  from  a  judg- 
ment for  defendant  on  plea  of  res  judicata, 
held  not  dictum.— Sutherland  t.  Friedenbloom, 
200  S.  W.  1099. 

«=>I20I(6)  (Mo.App.)  Although  it  is  fatal  in 
an  action  for  a  penalty  for  wrongful  death  un- 
der Ker.  St  1909,  {  5425,  not  to  aUege  that 
there  is  a  survivor  who  can  take  by  descent, 
the  plaintiff  on  reversal  may  amend  his  peti- 
tion.—Colvin  V.  Gideon  &  N.  I.  R.  Co.,  200  8. 
W.  715. 

APPLIANCES. 

See  Master  and  Servant,  «=>101-125. 

APPOINTMENT. 

See    Executors    and    Administrators,    $=9l7; 
Trusts,  «=s>160. 

ARBITRATION  AND  AWARD. 

See  Telegraphs  and  Telephones,  ^s»56. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  «=9207,  1060;   Criminal 
Law,  «=>69»-730;    Trial,  «=»110-133. 

ARREST. 

See  Bail;    Criminal  Law,  4s>395;    False  Im- 
prisonment. 

ASSAULT  AND  BATTERY. 

See  Indictment  and  Information,  *=5l89;  Rape, 
<e=»34,  53. 

I.   cum.  IJABIZJTT. 

(A)  Acta   ConsHtntliiir  Aaaanlt  or  Batterr 

and  lilabilltr  Tberefor. 

^92  (Ky.)  Seizing  of  saddlebags  lying  on 
ground  and  examination  of  same  in  presence 
of  owner  and  over  his  protest  is  not  an  "as- 
sault."—Manning  V.  Roberts,  200  S.  W.  937. 

II.  CKHSINAI.  KESFONBIBIUTY. 

(A)    Oflemses. 

®=s>49  (Tex.Cr.App.)  Where  collision  between 
defendant's  automobile  and  that  in  which  in- 
jured party  was  riding  was  an  accident  brought 
about  by  defendant's  negligence  and  without 
intent  to  commit  an  assault,  there  could  be  no 
conviction  under  statute  defining  assault  and 
battery.— Coffey  v.  State,  200  S.  W.  384. 
^=»53  (Ark.)  Drawing  of  pistol  accompanied 
by  threat,  evidencing  intention  to  use  it,  held 
an    assault,    though    offender    was    prevented 
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from  presenting  the  pistol  in  the  attitude  of 
firing  it— Johnson  v.  State,  200  S.  W.  982. 
e=354  (Tez.Cr.App.)  As  Acts  35th  Leg.  c. 
207,  g  85,  relative  to  aggravated  assault  hj 
giosa  negligence  ot  operator  of  motor  yehicle, 
did  not  become  effective  until  July,  prosecu- 
tion b^un  in  January  preceding  could  not  be 
sustained.— Coffey  v.  State,  2M  S.  W.  384. 

Where  collision  between  defendant's  automobile 
and  that  in  which  injured  party  was  riding  was 
an  accident  brought  about  by  defendant's  negli- 
gence and  without  intent  to  commit  an  assault, 
there  could  be  no  conviction  under  statute  detiu- 
ing  aggravated  assault. — Id. 
«=>54  (Tei.Cr.App.)  Under  Pen.  Code  1911, 
art.  1022,  subd.  H,  assault  upon  female  child 
in  wtiich  defendant  took  improper  liberties  is 
aggravated  assault;  being  one  disgracing  her.— 
Cirul  v.  State,  200  S.  W.  1088. 
9=s>56  (Ark.)  That  if  death  had  ensued,  of- 
fense would  have  been  manslaughter,  heUi  not 
to  render  assault  with  pistol  mere  assault  and 
battery,  as  it  might  have  been  aggravated  as- 
sault-^ohnson  v.  State,  200  S.  W.  982. 

(B)  Prose«atlon  and  Panlahmemt. 

€=>84  (Tex.Cr.App.)  In  a  prosecution  tor  ag- 
grarated  assault  on  a  female,  that  defendant 
went  to  the  female's  house  after  the  assault 
and  said  that  he  would  bust  her  jaws  was  ad- 
missible to  show  whether  he  intended  to  injure 
her  at  the  time  of  the  assault,  or  struck  her 
in  self-defense.— Nobles  T.  State,  200  S.  W. 
1090. 

«s>9l  (Tex.Cr.App.)  Evidence  fceld  to  war- 
rant a  finding  that  defendant  in  assaulting  a 
female  was  not  acting  in  self-defense.- Nobles 
V.  State,  200  S.  W.  1090. 

9=>92  (Tex.Cr.App.)  In  a  prosecution  for  ag- 
gravated assault,  evidence  held  sufficient  to 
support  a  conviction.— Odom  v.  State,  200  S. 
W.  833. 

^=>96(3)  (Tex.Cr.App.)  In  a  prosecution  for 
aggravated  assault  on  a  female,  it  was  error 
to  refuse  to  instruct  on  self-defense,  where 
defendant  testified  that  the  assault  was  made 
in  self-defense.- Nobles  v.  State,  200  B.  W. 
1090. 

€=>96(7)  (Tex.Cr.App.)  In  a  prosecution  for 
aggravated  assault  on  a  female,  it  was  error 
to  refuse  to  charge  that,  even  if  defend- 
ant committed  an  assanlt,  but  did  not  use  any 
unlawful  violence  with  intent  to  injure  her,  to 
acquit  him.— Nobles  T.  State,  200  S.  W.  1090. 
«=>I00  (Tez.Cr.App.)  Where  defendant  with- 
out provocation,  pursuant  to  a  previously  con- 
ceived plan,  came  up  behind  prosecuting  wit- 
ness and  struck  him  down  with  beer  bottle, 
verdict  assessing  punishment  at  $500  fine  and 
imprisonment  in  county  jail  for  12  months  is 
not  excessive  so  as  to  be  subject  to  review  on 
appeal.— Odom  v.  State,  200  S.  W.  833. 

ASSESSMENT. 

See  Drains,  «s>71-85. 

ASSETS. 

See  Partnership,  ®=>179. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  <8=s>719-742. 

ASSIGNMENTS. 

See  Corporations,  ®=>114-123:  Divorce,  ^ss 
249;  Dower,  «=»57;  Fraudulent  Conveyanc- 
es. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 


ASSOCIATIONS. 

See  Telegraphs  and  Telephones,  «=>5. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  (3=>203-226. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;  Money  Received;  Work 
and  Labor. 

ATHEISTS. 

See  Witnesses,  4=s>78. 

ATTACHMENT. 

See    Execution;     Garnishment;     Homestead. 

X.  I.IABIUTIES   OK   BOHD8   OR   UH- 
DfiBTAKINGS. 

«»350  (Tex.Civ.App.)  In  action  on  attach- 
ment bond,  testimony  of  deputy  sheriff,  who  fill- 
ed out  bond,  held  to  require  verdict  against 
sureties,  who  contended  that  bond  read  tor 
smaller  amount  when  their  signatures  were 
obtained.— Knox  v.  Home,  200  S.  W.  259. 

XI.  WBOXOFTTI.  ATTAOHMEHT. 

®=»375(1)  (Tex.Civ.App.)  Damages  for  wrong* 
ful  attachment  are  limited  to  those  directly 
and  proximately  resulting  from  the  seizure,  and 
hence  a  levy  on  lands  generally  affords  no 
ground  for  actual  damages.— Spillman  t.  Wes- 
ton, 200  S.  W.  657. 

S=9379  (Mo.App.)  Where  evidence  of  plaintiff 
in  action  against  sheriff  for  wrongful  levy  by 
deputy  showed  that  car  belonged  to  him  and 
not  to  attachment  defendant,  and  was  in  his 
possession,  and  that  he  repeatedly  notified  dep- 
uty to  that  effect,  but  that  car  was  taken  and 
turned  over  to  the  attachment  plaintiff,  per- 
emptory instruction  for  sheriff  was  error.— 
Wade  v.  Winstanley,  200  S.  W.  435. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «=9207,  1060;  Criminal 
Law,  ^=>699-730;  District  and  Prosecuting 
Attorneys;  Divorce,  "S=»189;  Trial,  «=>lia- 
133. 

I.  THE   OFFICE   OF   ATTOBVXT. 
(A)   Admlsaion  to  F>aeti«e. 

^=34  (Tenn.)  A  man  of  mature  years  and  of 
good  general  reputation,  who,  as  found  by  board 
of  law  examiners,  has  failed  to  conceive  nature 
of  duties  of  attorney,  and  has  no  proper  con- 
ception of  etMcs  of  profession,  having  solicited 
business  for  member  of  bar,  etc.,  should  not 
be  admitted  to  practice  law.— In  re  Bowers, 
200  S.  W.  821. 

<S=>7  (Tenn.)  Under  Acts  1903,  e.  247,  H  2 
and  3,  when  board  of  law  examiners  reftises  to 
make  certificate  to  applicant,  or  certifies  he  is 
unfit  to  l>e  admitted  to  practice,  that  ends  mat- 
ter, in  absence  of  allegation  and  proof  of  fraud, 
corruption,  or  oppression  on  part  of  board,  and 
Supreme  Court  cannot  revise  Ite  action. — In  re 
Bowers,  200  S.  W.  821. 

H.   BETAHTER    AICD    AVTHORITT. 

^=>77  (Tex.Civ.App.)  Statement  of  attorney 
for  administratrix  that  he  thought  she  would 
pay  claim  when  she  got  the  money  held  not  to 
bind  her  or  estop  her  from  pleading  Umitations 
against  the  claim. — Butler  v.  Fechn<?r,  200  S. 
W.  1126. 

^=»78  (Ark.)  An  attorney  has  no  implied  pow- 
er to  employ  additional  counsel  at  expense  of 
his  client.— Young  v.  Fowler,  200  S.  W.  813. 
<S=s>i03  (Ark.)  Knowledge  by  client  that  his  at- 

Itorney  is  being  assisted:  by  associate  counsel 
will  not  establish  client's  ratification  of  em- 
ployment of  such  counsel  on  bia  behalf,  where 
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rendition  of  aasiatance   by  such  counsel  was 
/     consistent  witli  their  employment  by  another 
interested  litigation.— Young  r.  Fowler,  200  S. 
W.  813. 

XV.  OOMPEKSATION  AND  ISES  OF 
ATTORNET. 


(A)  Peca  liad  Otbcr  Kemnneratlon. 

^=»I33  (Arlc.)  Oreditor  who  would  be  principal 
benefidary  in  event  of  success  of  litigation  by 
trustee  does  not,  for  that  reason,  become  liable 
for  payment  of  fees  of  attorneys  engaged  by 
trustee.— Young  v.  Fowler,  200  S.  W.  813. 

Agreement  to  compensate  attorneys  who  ren- 
derni  services  in  federal  court  in  litigation 
which  might  result  in  benefit  to  defendant  will 
not  be  implied,  where  attorneys  rendered  such 
services  under  an  express  contract  with  trustee 
in  bankruptcy,  who  represented  defendant,  one 
of  creditors. — Id. 

«=>I49  (Ark.)  Attorney  who  rendered  services 
under  express  contract  with  trustee  in  bank- 
ruptcy for  contingent  fee  based  on  final  re- 
covery cannot,  having  abandoned  litigation,  re- 
cover compensation  from  one  of  creditors  whom 
it  was  claimed  benefited  by  litigation. — Young 
V.  Fowler,  200  8.  W.  813. 
«=3l66(2)  (Ark.)  In  action  by  attorney  for 
compensation  for  services  rendered,  finding  thai 
attorney  was  engaged  by  defendant  held  con- 
trary to  preponderance  of  evidence. — Young  v. 
Fowler,  200  8.  W.  813. 

AUTHORITY. 

See  Evidence,  «sa237. 

AUTOMOBILES. 

See  Appeal  and  Error,  ®=>10S6,  1067;  Assault 
and  Battery,  €=349,  54 j  Bailment,  ^=3l8; 
Evidence,  9=3273;  Gifts,  ®=949;  Highways, 
<S=»166,  176;  Larceny,  <S=45;  Licenses,  ®=> 
7:  Master  and  Servant,  <e=»301,  302,  330; 
Munidpal  Corporations,  «=363,  121,  502,  705, 
803;  Parent  and  ChUd,  «=9l3;  Principal  and 
Surety,  «=>125;  Railroads,  <S=>348,  360; 
Sunday,  4=>S,  7. 

BAIL 
n.  nr  obimiiiaxi  PBOSEOimoNS. 

4s>44  (Mo.App.)  One  convicted  of  a  misde- 
meanor who  gives  his  appeal  bond  is  entitled 
to  his  liberty  on  the  bond.— State  v.  Chilton, 
200  S.  W.  745. 

<8=s>48  (Mo.)  Bev.  St.  1909,  §  6064,  authoriz- 
ing sheriff  to  take  bail  during  court  vacations, 
applies  only  to  misdemeanor  cases. — State  t. 
Schmidt,  200  S.  W.  1071. 

Under  Rev.  St.  1909,  |i  6123,  5124,  author- 
izing court  or  clerk  to  fix  bail,  and  section 
S126  authorizing  release  of  prisoner  upon  bail 
being  furnished  to  amount  specified  in  warrant, 
capias  indorsed  by  prosecutmg  attorney,  nam- 
ing amount  of  bail,  out  not  signed  by  court  or 
clerk,  renders  bail  bond  executed  pursuant 
thereto  void.— Id. 

^=364  (Tex.Cr.App.)  It  is  not  permissible  for 
defendants,  when  jointly  convicted,  to  enter  a 
joint  recognizance.— Haverbekken  v.  State,  200 
S.  W.  524. 

€=>68  (Tex.Cr.App.)  Under  statute  requiring 
an  appeal  obligation  to  fix  the  time,  an  ap- 
peal recognizance  requiring  appellant  to  ap- 
pear "instanter"  before  tnal  court,  to  await 
judgment  of  Court  of  Criminal  Appeals,  was 
not  more  onerous  than  statute  authorized. — 
Waites  v.  State,  200  S.  W.  380. 
^=370  (Tex.Cr.App.)  An  appeal  bond  filed  in 
vacation  must  be  approved  by  the  district  judge 
as  well  as  the  sheriff.— Hunt  v.  State,  200  S. 
W.  1090. 

^=372  (Tex.Cr.App.)  In  view  of  Vernon's 
Ann.  Code  Cr.  Proc.  1916,  art.  923,  providing 


>  for  amendment  to  recognizance  on  appeal  from 
conviction,  two  defendants,  jointly  convicted, 
have  the  right  to  amend  their  recognizance, 
which  was  defective  by  reason  of  being  joint. — 
Haverbekken  v.  State,  200  S.  W.  524. 

BAILMENT. 

See  Banks  and  Banking,  €=3134,   154;    Car- 
riers, €=»41-172;    Innkeepers. 

€=3l8(2)  (Ark.)  The  common-law  lien  of  an 
artisan  is  dependent  on  actual  and  continuous 
possession.— Weber  Implement  &  Automobile 
Co.  V.  Pearson,  200  8.  W.  273. 

Under  Acts  1903,  p.  260,  |  1,  one  engaged  in 
repairing  automobiles  and  furnishing  materials 
therefor  was  entitled  to  lien  for  repairs  made 
for  conditional  buyer  of  automobile. — Id. 

Repairs,  made  at  different  times  on  different 
automobiles  of  the  same  make  and  owned  by 
the  same  person,  held  to  constitute  one  transac- 
tion, so  that  it  was  unnecessary  that  items  be 
separated  to  entitle  plaintiff  to  lien  for  re 
pairs. — Id. 

Under  AcU  1903,  p.  260,  |  1,  plaintiff  en- 
gaged in  repairing  automobiles  and  selling  tires 
was  not  entitled  to  a  lien  as  a  "wheelwright" 
for  tires  sold. — Id. 

«=33l  (3^  (Ark.)  Evidence  held  to  show  that 
fire  got  into  a  bale  of  cotton  during  process  of 
baling. — Planters'  Cotton  &  Ginning  Ca  v. 
Hartford  Fire  Ins.  Co.,  200  S.  W.  147. 

Evidence  in  action  by  insurer  to  recover  in- 
surance paid  owner  of  cotton  stored  with  de- 
fendant neM  to  warrant  conclusion  that  de- 
fendant's servants  were  negligent  in  failing  to 
discover  and  extinguish  fire  in  bale  of  cot- 
ton in  process  of  baling. — Id. 

BALLOTS. 

See  Elections,  «=3l68,  181. 

BANKRUPTCY. 

See  Attorney  and  Client,  ^=»133. 

n.   PETITION,  ADJUDICATION.  WAB- 

BANT,  AND  CVBTODT  OF 

PROPERTY. 

(A.)  JarladletloB  mad  Conrae  of  Procedarc 
In  Geneial. 

«S332  (Tenn.)  Under  Bankruptcy  Act,  fi  68, 
amendment  of  schedule  of  liabilities  so  as  'to 
include  defendant's  claim  KM  to  relate  back  to 
date  of  filing  petition,  so  that  defendants,  after 
plaintifTs  discharge,  could  not  assert  such  daim 
as  a  set-off  against  the  claim  sued  on,  which 
arose  out  of  a  transaction  occurring  after  the 
filing  of  the  bankruptcv  petition. — Bramham  t. 
Lanier  Bros.,  200  S.  W.  830. 

m.  ABSIONMENT,  ADMINZBTRATION, 

AND  DISTRIBUnOH  OF  BANK- 

BVFTB  ESTATB 

(D)  Admlnlatratlon    of    Eatat«. 

®=>270  (Tex.Civ.App.)  A  sale  of  personal 
property  by  a  trustee  in  bankruptcy  cannot  be 
collaterally  attacked  on  the  ground  that  it  was 
made  without  order  of  court— Trabue  v.  Ash, 
200  S.  W.  415. 

(F)  Clalma    Acalnat    and    DIatrlbatlon    of 
BSatate. 

<S=>326  (Tenn.)  Mutuality  is  necessary  to  a  set- 
off, and  where  debts  or  credits  do  not  exist  at 
the  time  a  petition  is  filed  in  bankruptcy,  there 
is  no  mutuality  within  Bankruptcy  Act,  {  68.— 
Bramham  v.  Lanier  Bros.,  200  8.  W.  830. 

18=3339  (Tex.Civ.App.)  A  bankrupt  has  no 
right  of  complaint  as  to  how  the  trustee  divides 
the  property  among  the  creditors. — Trsbue  v. 
Ash,  200  S.  W.  416. 


For  cases  In  Dae.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Indexes  sea  same  topic  and  KBT-NUMBBR 

Digitized  by 


'^"iilirwifliry 


200  SOUTHWESTERN  REPORTEB 


1182 


4s>364  (Mo.App.)  Where  plaintiff  had  nego- 
tiated note  given  it  by  defendant  and  sent  de- 
fendant a  check  with  the  notation,  "To  be  ne- 
ed in  part  renewal  of  note,"  proving  up  in 
bankruptcy  the  note  which  had  not  been  taken 
np  as  directed  did  not  extinguish  plaintiff's 
claim  for  the  amoant  of  the  check. — R.  S. 
Howard  Co.  v.  International  Bank  of  St. 
Louis,  200  S.  W.  91. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  «=9l06,  452. 

n.   BANKZIfO   OORFOBATIONS   AND 
ASSOCIATIONS. 

(B)   Capital,  Btocic,  and  Dlvldenda. 

^=939  (Ark.)  It  was  a  violation  of  law  for  a 
bank  to  issue  stock  without  anything  being 
paid  therefor  and  to  carry  the  stockholder's 
note  executed  in  payment  thereof. — National 
Bank  of  Commerce  v.  Plater,  200  S.  W.  793. 
€=>39  (Ky.)  Where  a  bank  was  found  in 
financial  straits  a  year  after  a  sale  of  its 
stock,  evidence  held  insufficient  to  show  that 
the  stock  was  not  of  the  value  represented  at 
the  time  of  the  sale. — ^Palmer  v.  Gitisens' 
Bank  of  Murray,  200  S.  W.  41. 

m.  FTTNOTIONB  AND  DEAXINOS. 

(B)    Repreaentatlon    of    Bank    by    Oillcers 

•ad  Acenta. 

«=>II4  (McApp.)  Cashier's  sale  of  note 
without  previous  authority  in  violation  of  Rev. 
St.  1909,  §  1112.  as  re-enacted  in  Laws  1915, 
p.  146,  I  90,  held  not-  capable  of  being  ratified. 
—Bank  of  KirksviUe  v.  Sloop,  200  S.  W.  72. 

Rev.  St.  1909,  §  1099,  as  amended  and  re- 
enacted  in  Laws  1915,  p.  140,  §  80,  helcb  not  to 
authorize  bank  directors  to  approve  sale  of 
securities  by  cashier  without  previous  au- 
thority, as  required  by  section  1112  as  re-en- 
acted in  Laws  1915,  p.  146,  §  90.— Id. 
4s>ll8  (Mo~App.)  In  endeavoring  to  show  lia- 
bility of  a  bank  where  the  authority  of  the 
particular  agent  does  not  appear  from  the 
particular  office  he  holds,  there  must  be  evi- 
dence tending  to  show  such  authority. — Fits- 
simmons  v.  Commerce  Trust  Co.,  200  S.  W. 
437. 

(C)  Depoalta. 

«=al34(l)  (Mo.App.)  Where  plaintiff  sent 
check  with  notation  "To  be  used  in  part  re- 
newal of  note"  to  a  third  person  who  deposit- 
ed the  check  with  defendaiit  bank,  the  bank's 
action  in  charging  the  account  of  the  thiru 
person  with  the  amount  of  two  other  notes 
which  the  bank  had  previously  discounted  and 
which  had  been  dishonored  did  not  affect  de- 
fendant bank's  right  to  retaia  the  proceeds  ot 
the  check.— R.  S.  Howard  Co.  v.  International 
Bank  of  St.  Louis,  200  S.  W.  91. 
^=>I54(7)  (Mo.App.)  In  action  by  depositor 
against  bank  to  recover  amount  of  drafts 
claimed  by  bank  to  have  been  deposited  for  col- 
lection merely,  representing  corn  sold  and  ship- 
ped in  railroad  cars,  evidence  that  cars  also 
contained  com  owned  by  others  was  not  mate- 
rial.—Brigance  V.  Bank  of  Cooter,  200  S.  W. 
668. 

«=3l54(9)  (Mo.App.)  In  an  action  by  a  de- 
positor of  drafts  with  bills  of  lading  attached 
for  the  amount  of  the  drafts,  evidence  held  to 
make  it  a  question  of  fact  whether  the  bank 
accepted  the  draft  for  collection  merely.— 
Brigance  v.  Bank  of  Cooter,  200  S.  W.  668. 

In  action  against  bank  for  amount  of  drafts 
claimed  by  the  bank  to  have  been  deposited 
for  collection  merely,  instruction  for  bank,  re- 
citing that  it  was  merely  acting  in  a  friend- 
ly capacity  and  was  not  a  party  to  original 
transaction,  held  not  misleading.— Id. 

<D)  Collection*. 

^9)56  (Mo.App.)  Where  a  bank  has  taken 
drafts  with  billa  of  lading  attached  and  has 


given  credit  therefor,  that  the  depositor  is  al- 
lowed to  check  out  amount  deposited  does  not 
preclude  bank  from  showing  uut  drafts  were 
taken  for  collection  merely  with  right  to  charge 
back  in  case  drafts  were  found  to  be  nncol- 
lectable. — Brigance  v.  Bank  of  Cooter,  200  S. 
W.  668. 

®=3l76(5)  (Tex.Ctr.App.)  In  an  action  against 
a  bank  for  negligently  faiung  to  collect  a  draft, 
the  measure  of  damages  is  compensation  for 
the  injury  thereby  suffered,  which  is  not  neces- 
sarily  the  face  of  the  draft.— Buckholts  State 
Bank  V.  Graf,  200  S.  W.  868. 

(H)   Aetlona. 

9s»228  (Mo.App.)  In  action  against  bank  for 
conversion  of  note  by  "assistant  secretary," 
it  was  error  to  submit  question  whether  pUun- 
tiff  left  note  with  officer  or  agent  of  defend- 
ant, without  requiring  finding  whether  officer 
or  agent  had  authori^  to  receive  note. — Fiti- 
simmons  v.  Commerce  Trust  Co.,  200  S.  W. 
437. 

BAR. 

See  Judgment,  «s>54(^-743. 

BASTARDS. 

See  Fornication.- 

BATTERY. 

See  Apsault  and  Battery. 

BAWOYHOUSE. 

See  Disorderly  House. 

BENEFICIARIES. 

See  Insurance,  4s»789-793. 

BEST  AND  SECONDARY  EVIDENCE 

7,  ®=9400, 40 

BETTING. 

See  Gaming. 

BILL  OF  EXCEPTIONS. 

See  Appeal  and  Error,  «=3544-548:    Criminal 
Law,  «=.109O-1094. 

BILL  OF  SALE. 

See  Sales,  i8=>144,  145. 

BILLS  AND  NOTES. 

See    Evidence,    9=9420;     Forgery;     Pleading. 
«s»403;    Trial,  «=251;    Usury,  «=>23. 

I.  REQTTXSITEB  AND  VAUDTTT. 
(E)  Conalderatlon. 

^=>92(1)  (Mo.App.)  Notes  executed  and  de- 
livered to  bank  for  money  used  by  makers  to 
save  a  third  person's  land  from  sale  under  ex- 
ecution, and  in  return  for  his  old  note,  werr 
supported  by  consideration. — Farmers'  State 
Bank  of  Greentop  v.  Sloop,  200  S.  W.  304. 

(F)   Validity. 

<8s>l06  (Tez.Civ.App.)  In  suit  by  maker  tu 
cancel  note  and  trust  deed  on  ground  that,  as 
note  was  given  in  part  for  stock  of  defend- 
ant trust  company,  it  was  void,  evidence  htU 
sufficient  to  support  jury  findings  tbat  shares 
of  stock  belonged  to  company,  were  issued  by 
it  out  of  its  capital  stock,  and  that  note  was 
made  payable  to  it. — Commonwealth  Trust  Co. 
V.  Hardee,  200  S.  W.  201. 

Where  trust  company  gave  shares  of  its 
stock  as  part  consideration  for  note,  uote  was 
void  in  view  of  Const,  art  12,  |  6.— Id. 


See  Criminal  Law,  ®=9400, 403;  Evidence. 
175. 
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n.  CONBTRUOTIOir  AMD  OFHRATION. 

«=>I23(1)  (Ark.)  That  bank  officials  knew 
that  one  signing  a  note  as  a  director  did  not 
mean  to  be  peisonally  liable  is  not  a  defense, 
in  an  action  by  the  bank  on  the  note. — Nimnich 
V.  Bank  of  Corning,  200  8.  W.  992. 

IV.  NEOOTIABIXITT  AKS  TBANSFEB. 

(A)   InstraaaentB  Negrotlmble. 

€=>I64  (Mo.App.)  Notation  on  back  of  check, 
"To  be  used  in  part  renewal  of  note,"  did  not 
destroy  its  negotiability,  but  was  a  statement 
of  the  transaction  which  gave  rise  to  the  in- 
strument within  Rev.  St.  1909,  §  9974,  pro- 
viding that  such  a  statement  does  not  render 
a  promise  to  pay  conditional. — R.  S.  Howard 
Co.  V.  International  Bank  of  St,  Louis,  200  S. 
W.  91. 

V.  RIGHTS  AKD  UABII.ITIES  ON  IH- 

DORSEMEMT  OR  TRANSFER. 

(D)  Bon»   Fide  Pnrchaaera. 

4=>327  (Mo.)  The  payee  of  a  note  is  not  a 
"holder  in  due  course,"  within  the  meaning  of 
Negotiable  lostrument  Law  (Rev.  St.  1909,  § 
10022),  and  the  note  in  his  hands  is  subject  to 
the  same  defenses  as  if  it  were  nonnegotiable. — 
Long  V.  Mason,  200  S.  W.  1062. 

«=3337  (Tex.Oiv.App.)  Where  plaintiff  abso- 
lutely transferred  negotiable  notes  by  written 
indorsement  to  contractor  for  building  a  house, 
and  the  contractor  transferred  them  to  a  lum- 
berman before  maturity,  who  puchased  in  good 
faith  and  converted  them  after  taking  initial 
steps  to  fix  lien  on  the  property,  from  which 
he  desisted  after  taking  the  notes,  he  was  an 
innocent  purchaser.— WUkirson  v.  Bradford, 
200  S.  W.  1094.  • 

«=>342  (Tex.C(v.App.)  That  the  edge  of  a 
note  assigned  showed  perforations  indicating 
detachment  from  some  other  paper  was  not  no- 
tice of  alteration  or  other  defects  or  defenses. — 
Iowa  City  State  Bank  v.  Milford,  200  S.  W. 
883. 

®=>344  (Tex.Civ.App.)  Where  eight  vendor's 
lien  notes  were  sold  to  trust  company,  indorsed 
in  blank,  and,  notes  being  overdue,  trust  com- 
pany sent  four  of  them  to  bank  for  collection, 
purchaser  of  notes  was  affected  with  notice 
that  person  who  sold  them  to  trust  company 
had  parted  with  title,  and  her  i>urchase  did 
not  affect  priority  of  trust  company's  lien  as 
to  remaining  four  notes. — Bolding  v.  Bolding, 
200  S.  W.  587. 

^=>350  (Mo.App.)  Assignee  of  note  after  ma- 
turity took  it  with  notice  of  equities  between 
parties.— Nevins  v.  Coleman,  200  S.  W.  44.'5. 

«=>35l  (Tex.Civ.App.)  The  purchaser  of  a 
note  from  .payee  after  maturity  took  it  sub- 
ject to  all  defenses   that   maker  had   against 

payee. — Commonwealth  Trust  Co.  v.  Hardee, 
200  S.  W.  201. 

^»352  (Mo.App.)  Where  plaintiff  sent  check 
indorsed  "To  be  used  in  part  renewal  of  note" 
payable  on  its  face  to  a  depositor  of  a  bank, 
which  bank  accepted  it  with  the  depositor's 
indorsement  as  a  cash  deposit  in  the  usual 
course  of  its  banking  business,  giving  credit  to 
the  payee  for  the  amount,  the  bank  became  a 
bona  fide  holder  4»nd  purchaser  for  value. — R 
S.  Howard  Co.  v.  International  Bank  of  St. 
Louis,  200  S.  W.  91. 

«=9357  (Ky.)  Although  plaintiff  is  pledgee  of 
note  sued  on,  he  may,  nevertheless,  be  holder 
in  due  course  with  right  to  maintain  suit,  in 
Tiew  of  Negotiable  Instruments  Act,  §§  25.  26, 
27. — Harrison  v.  Nicholson-Foley  Co.,  200  S. 
W.  929. 

#=»365(1)  (Tex.Civ.App.)  Where  a  note  for 
goods  was  assigned  for  valuable  consideration, 
before  maturity  of  the  first  installment,  to  a 


bank,  without  notice  of  infirmity,  plaintiff  Is 
entitled  to  judgment  thereon  in  view  of  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  582, 
589.— Iowa  City  State  Bank  v.  Milford,  200  S. 

W.  883.  

Vm.   AOTIONS. 

<3=452(1)  (Tenn.)  Under  Acts  1907,  c.  602,  i 
1,  section  8,  subsec.  7*  and  sections  12, 
14,  held,  that  recovery  on  notes  cannot  be  de- 
nied because  they  were  not  listed  for  taxation, 
though  on  establishment  of  that  fact  judgment 
for  costs  will  be  assessed  against  plaintiff,  and 
lien  for  unpaid  taxes  declared, — Poss  v.  Albert, 
200  S.  W.  976. 

^=452(2)  (Mo.App.)  Persons  sued  on  note 
held  entitled  to  attack  plaintiff's  title  because 
cashier  of  bank  had  no  authority  to  transfer 
the  note,  though  the  bank  is  not  complaining. 
—Bank  of  Kirksville  v.  Sloop,  200  S.  W.  72. 
^»452(3)  (Ky.)  Payee's  promises  to  furnish 
articles  to  be  used  in  prize  contest  were  ex- 
ecutory, so  that  violation  furnished  groimds 
for  recoupment  only,  qnd  was  not  defense  to 
suit  on  notes. -Harrison  v.  Nicholaon-Folev 
Co.,  200  S.  W.  929. 

®=»477  (Tex.Civ.App.)  In  action  on  note  given 
for  agency  of  a  churn,  defendant's  averment 
that  the  churn  was  wholly  incapable  of  do- 
ing the  work  that  the  payees  represented  to 
him  that  it  would  do,  and  was  of  no  use,  and 
unsalable,  is  very  general,  but  is  sufficient 
against  a  general  demurrer. — Lang  v.  Bohlen 
200  S.  W.  429. 

®=»485  (Tex.Civ.App.)  A  verified  plea  of  non- 
execution  of  a  note  is  not  evidentiary,  but 
merely  robe  the  instrument  of  its  own  proba- 
tive effect  to  establish  its  execution. — Iowa 
City  State  Bank  v.  Milford,  200  S.  W.  883. 
€=3492  (Tex.Civ.App.)  There  is  a  presump- 
tion that  a  document  regular  on  its  face  has 
been  duly  executed,  and  this  appUes  to  bills 
and  notes.- Iowa  City  State  Bank  v.  Milford, 
200  S.  W.  883. 

®=3503  (Ark.)  Where  defendant  signed  note 
to  induce  bank  to  furnish  money  to  a  company 
during  a  cotton  season,  and  at  the  end  of  the 
season  the  account  was  balanced  by  crediting 
the  note  against  money  advanced,  the  court 
did  not  err  in  excluding  an  itemized  account 
extending  from  a  period  long  prior  to  the  exe- 
cution or  the  note  to  a  period  long  after  the 
account  was  closed. — ^Nimnich  v.  Bank  of  Com- 
ing, 200  S.  W.  992. 

€=>5f6  (Ky.)  In  bank's  action  evidence  heUi 
to  show  that  defendant  was  not  entitled  to 
recover  on  counterclaim,  and  that  bank  was 
entitled  to  recover. — Carter  County  Commer- 
cial Bank  v.  Eifort,  200  S.  W.  342. 

€=3516  (Tex.Civ.App.)  Where,  in  a  suit  on  a 
note,  plaintiff  produced  the  note  without  ob- 
jection, apparently  for  all  evidentiary  purpos- 
es, as  also  the  order  for  goods  for  which  note 
was  given  and  letter  of  defendant  requesting 
delay  in  filling  the  order,  a  prima  facie  case 
was  made. — Iowa  City  State  Bank  v.  Milford, 
200  S.  W.  883. 

€=>520  (Ky.)  Evidence  lield  insufficient  to 
sustain  defense  of  an  obligor  that  bis  signa- 
ture to  note  was  obtained  by  fraud  of  plain- 
tiff payee. — Smith  v.  National  Bank  of  John 
A.  Black,  200  S.  W.  44. 

€=>520  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  show  that  maker  requested  indorsee  to 
purchase  note  or  promised  or  led  him  to  believe 
that  she  would  pay.— Commonwealth  Trust  Co. 
V.  Hardee,  200  S.  W.  201. 

€=3525  (Ky.)  In  action  on  notes,  evidence 
held  insufficient  to  sustain  defense  that  plaintiff 
indorsee  was  not  holder  in  due  course. — Harri- 
son V.  Nicholson-Foley  Co.,  200  S.  W.  929. 

€=352S  (Tex.Civ.App.)  In  an  action  to  cancel 
a  deed  given  by  plamtiffs  on  their  homestead 
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and  to  restrain  a  sale  under  the  vendor's  lien, 
evidence  heM  to  require  a  finding  that  the  hold- 
er of  the  vendor's  lien  note  was  not  an  inno- 
cent holder  for  value. — Sessions  v.  Sanders, 
200  S.  W.  180. 

^=»S37(1)  (Ark.)  Where  one  to  whpm  a  draft 
was  sent  testified  that  it  was  accidentally  lost, 
but  admitted  that  he  had  stated  that  he  had 
burned  it,  there  was  a  question  for  the  jury 
as  to  whether  he  accepted  the  draft  by  inten- 
tionally destroying  it  or  lost  It  by  accident.— 
Bailey  &  Co.  v.  Southwestern  Veneer  Co.,  200 
S.  W.  280. 

«==>537(4)  (Tex.C5v.App.)  Whether  represen- 
tations of  plaintiff  induced  defendant  to  be- 
lieve that  plaintiff's  churn  was  unusually  ef- 
ficient, so  that  defendant  gave  his  note  for  the 
agency  thereof,  was  for  the  jury.-— Lang  v. 
Bohlen,  200  S.  W.  429. 

«=538(8)  (Tex.Civ.App.)  In  action  on  notf 
which  defendant  alleged  was  given  for  agency 
of  churn  under  false  representations  as  to 
agency  of  chum  and  its  especial  qualities,  in- 
struction that  plaintiff  could  recover  if  the 
churn  would  make  butter  was  error. — Lang  v. 
Bohlen,  200  S.  W.  429. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  (8=»327-365. 

BONDS. 

See  Attachment,  «s»350;  Bail,  «=370,  72; 
Criminal  Law,  «=9l076:  Mechanics'  Liens, 
$=>315;  Principal  and  Surety;  Schools  and 
School  Districts.  i8=»81;  Sheriffs  and  Con- 
stables, <&=3l68,  169. 

BOOKS. 


See  Evidence, 

BOUNDARIES. 

See  Evidence,  «=»460. 

I.  SESORIPTIOir. 

«=>3(6)  (Tex.Civ.App.)  Unmarked  corner  or 
line  is  sometimes  accorded  dignity  of  artificial 
object,  and  permitted  to  control  course  and 
distance  call,  but  such  controlling  effect  is  not 
always  given.— Main  v.  Cartwright,  200  S.  W. 
847. 

n.  EVIDENOE,     ASOERTAnfUENT, 
AND   ESTABLISHHENT. 

€=333  (Tex.Civ.App.)  Acquiescence  in  a  bound- 
ary affords  a  strong  presumption  that  the  line 
acquiesced  in  is  the  true  line.— Lopez  v.  Vela, 
200  S.  W.  1111. 

«s>37(5)  (Tex.Civ.App.)  Evidence  held  suffi- 
cient to  establish  a  line  by  acquiescence.— Lopez 
V.  Vela,  200  S.  W.  1111. 

«=940(3)  (Tex.  Civ.  App.)  Acquiescence  in 
boundary  is  question  of  fact  for  judge  or  jury. 
—Lopez  V.  Vela,  200  S.  W.  1111. 
€=»43  (Tex.Civ.App.)  Judgment  in  boundary 
suit,  held  insufficient  to  settle  rights  of  par- 
ties.—Main  T.  Cartwright,  200  S.  W.  847. 
$=>48(2)  (Tex;Civ.App.)  Where  there  is  no 
room  to  doubt  true  location  of  boundary,  mere 
acquiescence  in  another  line  does  control. — ^Lo- 
pez V.  Vela.  200  S.  W.  1111. 
^=s>S4(6)  (Tex.CIv.App.)  Where  there  is  noth- 
ing to  indicate  that  surveyor  did  not  actually 
survey  lines  of  section  of  public  lands  located 
by  railroad,  and  locate  them  on  ground,  pre- 
sumption obtains  that  he  did  so,  particularly 
where  be  fixed  location  of  corner  by  natural 
objects.— Main  ▼.  Cartwright,  200  H.  W.  847. 


BRIDGES. 

See  Constitutional  Law,  ^=>65;   Statutes,  9=> 
35%,  138. 

I.  ESTABLISHMEirr,  OOHSTBITCTION, 

AND  MAIHTENAHOE. 

<g=»S  (Ark.)  Acts  1913,  p.  380.  as  amended  by 
Acta  1915,  p.  1337,  is  not  ineffective  because 
special  statute  enacted  by  Legislature  of  Okla- 
homa authorizing  construction  of  bridice  au- 
thorized by  Acts  1913,  p.  380,  is  void.— Fen- 
olio  V.  Sebastian  Bridge  Dist.,  200  S.  W.  501. 
4=>I5  (Ky.)  Articles  of  incorporation  of 
bridge  company,  incorporated  under  general 
law  of  incorporation,  held  not  to  authorize  the 
collection  of  tolls.— City  of  Pineville  v.  Pine- 
ville  Bridge  Co.,  200  S.  W.  659. 
«=3l8  (Ark.)  Acts  1913,  p.  380,  as  amended 
by  Acts  1915,  p.  1337,  is  not  void  because  an- 
thorizing  construction  of  bridge  extending  out- 
side of  Arkansas  and  into  Oklahoma. — Fenolio 
V.  Sebastian  Bridge  Dist,  200  S.  W.  501. 

Acts  1913,  p.  880,  as  amended  by  Acta  1915, 
p.  1337,  authorizing;  construction  of  .  bridge 
across  Arkansas  nver  to  Oklahoma  shore 
"from  foot  of  Garrison  avenue"  in  city  of 
Ft.  Smith,  held  to  authorize  construction  of 
bridge  beginning  300  feet  back  from  foot  of 
avenue. — Id. 

«=3l8  (Ark.)  Acts  1913,  p.  380,  as  amended 
b^  Acta  1915,  p.  1337,  containing  express  pro- 
visions for  acquisition  by  condemnation  or 
otherwise  of  right  of  way  for  bridge  and  ap- 
proaches, and  j>roviding  for  compensation  to 
owners  of  land  taken  or  used,  is  not  void  as 
failing  to  provide  method  for  ascertaining   in- 

i'ury  to  private  property  as  result  of  bridge. — 
Tenolio  v.  Sebastian  Bridge  Dist.,  200  S.   W. 
501. 

n.  REQtrrATioN  and  miB  fob 

TRAVEIb 

<t=>33  (Ky.)  The  right  to  collect  tolls  from 
the  public  is  not  a  right  incident  to  the  own- 
ership of  property,  but  is  a  prerogative  of  the 
state,  which  may  be  exercised  by  the  individu- 
al only  when  authorized  by  statute. — City  of 
Pineville  v.  Pinerille  Bridge  Co.,  200  S.  W.  659. 

BRIEFS. 

^ee  Appeal  and  Error,  «=>756-773. 

BROKERS. 

II.  EMPLOTMENT  AND  AUTHORITT. 

®=s(3  (Mo.App.)  As  a  general  rule,  a  broker 
is  a  special  a^ent  for  a  single  object,  and  be 
cannot  bind  his  principal  beyond  the  limit  of 
the  authority  conferred  upon  him.— Fruit  Auc^ 
tion  Co.  V.  F.  Quattrocchi  &  Son,  200  S.  W.  "<I9. 

m.  DUTIES  AND  UABIUTIES  TO 
FRINOIPAX.. 

4=»37  (Ark.)  Evidence  held  insufficient  to 
show  that  broker  knew  third  party  was  the 
agent  of  plaintiff  for  the  purchase  of  lands,  and 
conspired  with  him  to  induce  plaintiff  to  par- 
chase  the  land,  in  order  that  they  might  make 
a  secret  profit.— Teague  v.  Hotto,  200  S.  W. 
805. 

rV.   COMPENSATION  AND  IJEH. 

$=»55(1)  (Mo.App.)  Broker  employed  to  pro- 
cure purchaser  tor  stock  of  ^oods  was  entitled 
to  commisaion,  though  he  utilised  services  of  an- 
other in  seeking  purchaser,  one  of  employers 
knowing  it.— Harris  v.  Foerster,  200  S.  W.  118. 
iS=>63(l)  (Tex.Civ.App.)  If  a  broker  produc- 
ed a  buyer  reedy,  willing,  and  able  to  buy.  and 
failure  to  consummate  ue  deal  was  due  to  the 
refusal  of  his  principal,  he  could  recovpr  tiM> 
agreed  commission.— Hix  ▼.  Toralinson,  200  S. 
W,  897. 
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«=>66  (Tex.CWApp.)  Ranch  owner's  knowl- 
edge that  agent  for  sale  of  ranch  had  agreed  to 
assign  half  his  commission  to  a  broker  to  se- 
cure a  buyer  made  owner  and  agent  liable  to 
the  broker  for  that  part  of  the  commiBsion  up- 
on sale  through  broker's  efforts. — Pryor  v. 
Scott,  200  S.  W.  909. 

«=s67(l)  (Tex.CiT.App.)  Broker  cannot,  with- 
out consent  of  both  parties,  act  as  agent  and 
receive  compensation  from  both  for  same  trans- 
action.—Yoakum  V.  Gossett,  200  S.  W.  582. 

Where  broker  was  employed  by  one  party 
to  trade,  that  other  secured  benefit  from 
broker's  Bervices  in  sale  of  its  property,  would 
not  authorize  inference  that  there  was  im- 
plied promise  to  pay  commission. — Id. 

That  there  was  custom  that  each  party  to 
exchange  pay  2%  per  cent,  commission  on  his 
property  would  not  authorize  recovery  of 
broker's  commission  from  party  to  trade  who 
knew  nothing  of  custom. — Id. 
€=371  (Tex.Civ.App.)  Where  broker  was  to 
receive  a  commission  of  2%  per  cent,  on  a 
sale  of  property  for  $250,000,  he  was  entitled, 
when  through  his  efforts  the  property  was  sold 
for  $210,000,  to  2%  per  cent,  commission  on 
the  latter  sum,  in  the  absence  of  a  subsequent 
agreement  to  receive  less. — Pryor  v.  Scott,  200 
S.  W.  900. 

V.  AOTIOK8  FOR  OOBXPEK8ATION. 

^=»86(1)  (Ark.)  In  action  for  commission  on 
sale  of  land,  held,  that  contract  upon  which 
recovery  was  sought  had  been  abrogated  by  later 
contract.— Whitney  v.  Mixon,  200  S.  W.  135. 
4=>86(1)  (Mo.App.)  In  action  for  broker's  com- 
mission for  procuring  purchaser  for  goods  be- 
longing to  defendants,  evidence  held  to  support 
verdict  for  plaintiff.— Harris  v.  Foerater,  200  S. 

W.  lis.  • 

«=>86(8)  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain verdict  for  broker  for  the  full  amount  of 
commission  claimed.— Hix  v.  Tomlinson,  200  S. 
W.  897. 

€=>88(10)  (Mo.App.)  In  broker's  action  for 
commission  for  procuring  purchaser  for  goods, 
held,  that  court  properly  refused  to  instruct  that 
if  jury  believed  plaintiff  employed  subagents  to 
sell,  and  defendants  had  no  knowledge,  and 
'subagents  received  commissions  from  purchaser, 
plaintiff  could  not  recover.— Harris  v.  Foerster, 
200  S.  W.  118. 

VI.   BIGHTS,  POWERS,  AND  UABIU- 
TI£S  AS  TO  THIRD  PERSONS. 


>I06  (Mo.App.)  Where  defendants  telegraph- 
ed a  broker  to  buy  quantities  of  lemons  of  good, 
sound,  long-keeping,  hard  stock,  and  told  Um 
not  to  buy  if  the  lemons  were  decayed,  and 
the  seller  based  his  action  for  the  price  upon 
such  contract  of  employment,  he  had  the  bur- 
den of  showing  that  the  lemons  purchased  con- 
formed to  the  requirements. — Fruit  Auction  Co. 
V.  P.  Quattrocchi  &  Son,  200  S.  W.  709. 

Evidence  held  to  present  a  question  for  the 
jury  whether  a  broker  in  buying  lemons  for 
defendants  acted  within  the  scope  of  his  au- 
thority conferred  by  telegram. — Id. 

BUILDINGS. 

See  Schools  and  School  Districts,  €=»67. 

BURGURY. 

See  Indictment  and  Information,  ^=»110,  125. 

I.    OFFENSES   ANP  RESPONSIBII.ITT 
THEREFOR. 

4=92  (Tex.Cr.App.)  Shooting  at  one  on  the 
I>orcb  of  a  house  in  continuance  of  a  fight  and 
wounding  him  and  bis  wife,  who  is  in  the  house 
does  not  constitute  burglary.— Hunt  v.  State, 
200  S.  W.  151. 


4=9 1 6  (Tez.Cr.App.)  One  present,  aiding  and 
encouraging  others  to  go  into  house  to  commit 
burglary,  is  principal,  although  he  does  not  go 
into  house.— Coleman  v.  State,  200  S.  W.  1087. 

II.  PBOftEOITTION  AND  PITNISHMENT. 

^3 1 9  (Tex.Cr.App.)  Indictment  for  burglary 
of  residence  at  night  held  not  defective  as  fail- 
ing to  charge  previously  formed  felonious  in- 
tent.—Robinson  V.  State,  200  S.  W.  162. 

Indictment  for  burglary  of  residence  at  night 
held  not  defective  by  failing  sufhciently  to  al- 
lege intent  to  steal  property  of  value. — Id. 
€=>20  (Tex.Cr.App.)  Indictment  for  burglary 
of  residence  at  night,  held  not  defective  under 
Pen.  Code  1911,  arts.  1305,  1314,  defining  the 
offense,  for  failure  to  allege  that  the  residence 
was  a  building  or  room.— Bobinson  v.  State,  200 
S.  W.  162. 

®=323  (Tex.Cr.App.)  Indictment  for  burglary 
of  residence  at  night  held  not  defective  as  fail- 
ing to  charge  that  the  property  accused  intended 
to  steal  was  in  the  possession  of  the  owner  of 
the  residence.- Robinson  v.  State,  200  S.  W. 
162. 

<S=»28(1)  (Tex.Cr.App.)  Where  indictment  for 
burglary  of  residence  at  night  could  in  no  case 
have  sustained  a  conviction  for  any  other  bur- 
glary whatever,  and  the  evidence  showed  only 
a  burglary  of  a  private  residence  at  night,  there 
was  no  variance.— Robinson  v.  State,  200  S.  W. 
162. 

<es>28(5)  (Tex.Cr.App.)  Where  indictment  al- 
leged burglary  of  private  residence  at  night, 
proof  was  admissible  to  show  that  such  private 
residence  was  a  building  or  a  room,  in  view  of 
Pen.  Code  1011,  art.  1309,  defining  a  house  as 
any  building  of  whatever  materiaL — Robinson  v. 
State,  20O  S.  W.  162. 

«=94l(l)  (Tex.Cr.App.)  Evidence  held  to  sus- 
tain conviction  of  burglary  of  a  private  resi- 
dence at  night.— Robinson  v.  State,  200  S.  W. 
162. 

«s>4l(l)  (Tex.Cr.App.)  Evidence  held  suffi- 
cient to  sustain  a  conviction  of  burglary. — 
Simpson  v.  State,  200  S.  W.  385. 
®s»4l(l)  (Tex.Cr.App.)  In  prosecution  for  bur- 
glary, evidence  held  insufficient  to  sustain  con- 
viction.—McGarry  V.  State,  200  S.  W.  527. 

CANCELLATION  OF  INSTRUMENTS. 

See     Fraudulent     Conveyances,     «=»206-301; 
Reformation  of  Instruments. 

I.  RIGHT  OF  ACTION  AND  DEXXNSES. 

®=>8  (Ky.)  Although  defendant  grantee  was 
not  charged  with  notice  of  grantor's  insanity, 
deed  should  be  set  aside  if  grantor  suffered 
any  damage  or  injustice. — Clay  v.  Clay'e  Com- 
mittee, 200  S.  W.  934. 

n.  PROCEEDINGS  AND   REI.IEF. 

«=>34(1)  (Ark.)  That  defendant  sold  timber 
on  land  received  in  exchange  and  made  no  re- 
quest for  rescission  until  suit  to  foreclose  mort- 
gage on  land  received  held  not  such  delay  as  to 
bar  proper  equitable  relief. — Paynter  v.  Uttle- 
field,  200  S.  W.  995. 

«=»37(1)  (Tex.Civ.App.)  Allegations  in  peti- 
tion setting  up  the  title  of  plaintiff  specially, 
and  asking  for  cancellation  of  deed  and  pos- 
session of  land  assigned,  held  sufficient. — Hens- 
ley  V.  Pena,  200  S.  W.  427. 
^=338  (Tex.Civ.App.)  In  suit  in  which  plain- 
tiff sought  specific  performance,  answer  admit- 
ting refusal  to  give  deed  other  than  one  con- 
veying life  estate,  and  alleging  that  no  other 
deed  was  contemplated,  held  not  a  plea  for  re- 
ecission.- Flores  v.  Flores,  200  S.  W.  1157. 
€=>47  (Ky.)  In  action  to  set  aside  deed  of  in- 
sane grantor,  held,  under  evidence, 'that  consid- 
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eratioa  was  not  so  inadequate  as  to  constitute 
convincinf;  proof  of  fraud  or  nndue  influence 
warranting  cancellation. — Clay  ▼.  Clay's  Com- 
mittee,  200  S.  W.  934. 

CAPACITY. 

See  Evidence,  9=962. 

CARMACK  AMENDMENT. 

See  Carriers,  €=>227. 

CARNIVAL 

See  Municipal  Corporations,  ^9736,  775. 

CARRIERS. 

See  Charities,  ®=>45,  4&. 

II.  CABBIAGE    OF    GOODS. 

(A)   Delivery  to  Carrier. 

9=941  (Ark.)  The  test  as  to  whether  the  rela- 
tion of  shipper  and  carrier  had  been  eetablisbed 
is,  Had  the  control  and  possession  of  the  goods 
been  so  completely  surrendered  to  the  railroad 
company  that  nothing  remained  to  be  done  by 
the  shipper?— W.  F.  Bogart  &  Co.  v.  Wade,  200 
S.  W.  148. 

(C)   Cnatody  and  Control  of  Goods. 

®=376  (Tex.Civ.App.)  The  shipper  of  goods  con- 
signed to  himself  with  draft  attached  to  bill  of 
lading,  not  having  parted  with  the  ownership, 
may  sue  the  carrier  for  delivering  them  to  an- 
other without  payment  of  the  draft. — Interna- 
tional &  Great'  Northern  Ry.  Co.  v.  Kansas  City 
Produce  Co.,  200  S.  W.  254. 
9=>76  (Tez.Qv.App.)  Persons  authorized  to 
take  possession  of  contents  of  car  Aeld  to  have 
sufficient  possession  to  authorize  suit  against 
carrier  for  conversion,  and  carrier  having  rec- 
ognized their  authority,  could  not  question 
their  right  of  possession.— Ft.  Worth  &  D.  C. 
Ry.  Co.  V.  W.  A.  Nabors  Fruit  Co.,  200  S.  W. 
420. 

(D)   Transportation   and  Delivery  by 
Carrier. 

<S=>8S  (Tex.av.App.)  Rev.  St.  1911,  art  729, 

as  to  sale  of  unclaimed  goods  by  carrier,  Ae2<t 
to  supersede  common  law,  go  that  sale  with- 
out statutory  notice  was  a  conversion  though 
common-law  rule  was  complied  with. — Ft 
Worth  &  D.  C.  Ry.  Co.  v.  W.  A.  Nabors  Fruit 
Co.,  200  S.  W.  420. 

<S=>90  (Tex.Oiv.App.)  Drafts  attached  to  bills 
of  lading  amount  to  positive  instructions  to  car- 
rier to  collect  before  delivering  goods. — Interna- 
tional &  Great  Northern  Ky.  Co.  v.  Kansas  City 
Produce  Co.,  200  S.  W.  254. 

The  carrier  delivering  goods  shipped  without 
production  of  the  bill  of  lading  and  payment  of 
the  draft  attached  is  liable  for  conversion. — Id. 
^=>94(3)  (Tex.Civ.App.)  In  action  against  car- 
rier for  conversion  of  shipment  of  fruit,  evi- 
dence of  market  value  on  August  22d  held  iu- 
suffident  to  support  recovery,  where  sale  was 
made  on  August  25th,  the  goods  being  perish- 
able and  subject  to  rapid  deterioration. — Ft. 
Worth  &  D.  0.  Ry.  Co.  v.  W.  A.  Nabors  Fruit 
Co.,  200  S.  W.  420. 

€=»94(4)  (Tex.Civ.App.)  The  market  value  of 
goods  at  the  place  of  their  conversion  by  a  car- 
rier is  the  measure  of  damages.— International 
&  Great  Northern  Ry.  Co.  v.  Kansas  City  Prod- 
uce Co.,  200  S.  W.  254. 

(B)   Delay  In  Transportation  or  Delivery. 

9=3 1 00(1)  (Tex.Civ.App.)  Consignees  A«M  bound 
to  unload  within  reasonable  time  and  to  have 
no  right  to  retain  possession  of  car  and  peddle 
goods  therefrom  at  retail,  and,  failing  to  un- 
load within  reasonable  time,  are  liable  for  de- 


murrage and  reasonable  expenses.— Ft.  Worth 
&  D.  C.  Ry.  Co.  V.  W.  A.  Nabors  Fruit  Co.. 
200  S.  W.  420. 

(F)   lioaa  o(  or  Injary  to  Qooda. 

^=>I08  (Ky.)  A  transfer  company  as  a  com- 
mon carrier  is  an  insurer  of  safe  ti"ansporta- 
tion  and  delivery  of  furniture,  and  is  liable  for 
all  loss  of  or  injury  to  the  furniture,  unless 
loss  is  caused  by  act  of  God,  public  enemy, 
public  authority,  nature  of  goods,  or  fault  of 
shipper. — Merchants'  Transfer  Co.  v.  Kiser, 
200  S.  W.  454. 

€=»  1 08  (Mo.App.)  Common  carrier  is  liable  for 
all  loss  or  injury  not  due  to  act  of  God  or  pub- 
lic enemy,  inherent  nature  or  qualities  of  goods, 
or  act  or  fault  of  owner  or  shipper,  although 
as  to  those  excepted  cases  carrier  may  be  lia- 
ble by  reason  of  negligence.— Robinson  t.  Bush, 
200  S.  W.  757. 

9=>I20  (Tex.Civ.App.)  Common  carrier  of 
goods  is  not  insurer  against  deterioration  by 
reason  of  inherent  quality  of  the  goods  in 
consequence  of  the  laws  of  nature,  or  for 
injury  occasioned  by  the  fault  of  complaining 
party.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Persky, 
200  S.  W.  606. 

<S=s>l2l  (Tex.Civ.App.)  Common  carrier  of 
goods  is  not  insurer  against  deterioration  by 
reason  of  inherent  quality  of  the  goods  in  con- 
sequence of  the  laws  of  nature,  or  for  injury 
occasioned  by  the  fault  of  complaining  party. — 
Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Persky,  20O  S.  W. 
606. 

®=>I32  (Ky.)  Where  transfer  company  relies 
upon  the  act  of  God,  public  enemy,  public  au- 
thority, inherent  nature  of  goods,  or  the  fault 
of    the    shipper,    as    the    reason    for    loss    of 

foods,    it    has    the    burden    of    so    showing. — 
lerchants'  Transfer  Co.  v.  Kiser,  200  S.  W. 
454. 

9=>  1 33  (Ark.)  Testimony  by  a  railroad  agent  as 
to  messages  conveyed  between  himself  and  ship- 
per, by  shipper's  agent,  held  admissible,  since 
shipper's  agent  was  acting  within  the  scope  of 
his  authority.— W.  F.  Bogart  &  Co.  v.  Wade, 
200  S.  W.  148. 

^9133  (Tex.Civ.App.)  Since  when  shipment  is 
in  charge  of  owner  s  representative,  and  car- 
rier obeys  his  instructions,  it  is  not  liable  for 
resultant  damage,  it  is  error  to  exclude  evi- 
dence that  conductor  obeyed  instructions  of 
messenger  who  accompanied  goods,  although 
there  was  no  direct  evidence  that  messenger 
was  hired  by  plaintiff.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Persky,  200  S.  W.  606. 

In  consignee's  action  for  damage  to  bananas 
in  transit,  it  was  error  to  exclude  contract 
between  consignor  and  consignee  authorizing 
employment  of  messenger  to  care  for  fruit, 
where  carrier  defended  on  the  ground  that 
its  conductor  obeyed  instructions  of  messen- 
ger.—Id. 

9=9 1 34  (Ky.)  Where  goods  were  destroyed  by 
reason  of  a  revolver  packed  with  the  good's 
going  off  and  setting  them  afire,  the  carrier 
was  not  liable,  unless  there  was  evidence  that 
it  did  not  exercise  ordinary  care  in  discovering 
and  putting  out  the  fire.— Merchants'  Transfer 
Co.  V.  Kiser,  200  S.  W.  464. 

9=»I36  (Ark.)  Where  in  an  action  against  a 
railroad  company  for  cotton  destroyed  by  fire  on 
defendant's  platform,  the  evidence  was  conflict- 
ing as  to  whether  cotton  had  been  so  placed  for 
immediate  shipment,  the  question  of  control  and 
pos.scasion  of  the  cotton  was  for  the  jury. — W. 
F.  Bogart  &  Co.  v.  Wade,  200  S.  W.  148. 
9=>I36  (Ky.)  In  an  action  for  loss  of  goods 
being  moved  by  transfer  company,  burnt  by 
reason  of  the  shipper  packing  a  revolver  with 
the  goods,  evidence  held  to  take  to  the  jury 
whether  the  company  exercised  ordinary  care 
in  discovering  the  fire  and  saving  the  goods.— 
Merchants*  Transfer  Co.  t.  Kiser,  200  S.  W. 
454. 
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$=>I37  (Ark.)  Wbere  the  only  lasne  was  wheth- 
er the  cotton  was  placed  on  the  platform  for 
immediate  shipment  and  so  received  by  the  rail- 
road company,  the  modification  of  an  instrnc- 
tion,  on  carrier's  liability  for  loss  by  adding  to 
the  words  "placed  on  the  platform  is  the  vsnal 
way"  the  words  "for  shipment,"  was  proper. — 
W.  F.  Bogart  &  Ca  t.  Wade,  200  S.  W.  14& 

(H)   JLtmlUitlan   of  IilabilltT. 

«=>I58(1)  (Tex.Civ.App.)  Provision  in  bill  of 
lading  as .  to  the  value  of  the  property  being 
that  at  point  of  shipment,  having  reference  only 
to  loss  or  damage,  does  not  affect  measure  of 
damages  for  conversion. — ^International  &  Great 
Northern  Ry.  Ca  v.  Kansas  City  Produce  Co., 
200  S.  W.  264. 

(I)  Connectlnac  Carriers. 

9s»l72' (IVx.Civ.App.)  Connecting  carrier  by 
acting  on  bill  of  lading  for  a  through  shipment 
issued  by  the  initial  carrier,  receiving  the  goods, 
and  not  issuing  a  bill  of  lading  of  its  own, 
makes  it  its  own. — lutematicoial  &  Great  North- 
ern Ry.  Co.  V.  Kansas  City  Produce  Co.,  200  S. 
W.  254, 

nX.   OARRIAOE  OF  LIVE  STOOK. 

0s>2O9  (Mo.App.)  Where  carrier  of  live  stock 
undertook  to  erect  a  partition  in  a  car  so  as 
to  separate  the  animals,  it  must,  regardless  of 
the  primary  duty  of  erecting  the  partition,  con- 
struct a  reasonably  safe  one. — Crow  v.  Bush, 
200  S.  W.  762. 

<S=32I0  (Tex.Civ.App.)  Carrier  of  live  stock 
held  under  duty  of  loading  them,  but  not 
liable  for  damages  resulting  from  overloading 
or  rough  handling  by  shipper's  agent  who  un- 
dertook to  and  did  load  them. — Massey  v.  Texas 
&  P.  Ry.  Co.,  200  S.  W.  409. 

If  shipper's  agent  merely  assisted  in  loading 
cattle  under  train  conductor's  control,  carrier 
is  liable  for  negligently  overloading  the  car, 
but  not  for  rough  handling  of  the  cattle  by 
the  shipper's  agent  when  not  authorized  by  the 
conductor. — ^Id. 

^=>2I5(2)  (Ark.)  Where  cattle  pens  were 
crowded,  and  plaintiff  loaded  cattle  prematurely 
under  direction  of  defendant's  agent,  held,  plain- 
tiff could  recover  compensation  for  loss  sustain- 
ed, where  cattle  had  to  stand  in  cars  a  long 
time  before  train  moved. — Chicago,  R.  I.  &  P. 
Ity.  Co.  V.  Butler,  200  S.  W.  144. 
^=»2I6  (Mo.App.)  Carrier  is  not  liable  for  in- 
juries to  animals  being  transported  where  such 
injuries  result  from  propensities  of  animals 
themselves,  or  from  attacks  of  the  other  ani- 
mals—Robinson V.  Bush,  200  S.  W.  757. 
€=9218(11)  (Mo.App.)  Interstate  carrier  could 
not  lose  right  to  rely  on  provision  of  contract 
limiting  time  for  suit  by  waiver  or  estoppel, 
whether  acts  relied  on  occurred  before  or  after 
the  expiration  of  the  specified  time  in  view  of 
the  commerce  act. — Blair-Baker  Horse  Co.  y. 
Atchison,  T.  &  S.  F.  By.  Co.,  200  S.  W.  109. 

By  correspondence  between  shipper's  attorney 
and  carriers  agent,  carrier  held  not  to  have 
waived  or  lost  by  estoppel  the  ri^ht  to  rely  on 
provision  of  shipping  contract  limiting  time  for 
suing.— Id. 

€=>227(3)  (Mo.App.)  In  action  for  damages  to 
interstate  shipment  of  live  stock,  where  rail- 
road company's  liability  was  governed  by  Car- 
mack  Amendment  as  altered  by  Cummins 
Amendment  of  1916,  neM,  that  plaintiff,  having 
alleged  company's  negligence  instead  of  rely- 
ing on  its  common-law  liability  as  insurer,  must 
prove  it  as  alleged. — Robinson  v.  Bush,  2()0  S. 
VV.  757. 

€=9227(3)  (Mo.App.)  Where  a  shipper  seeking 
to  recover  for  injuries  to  live  stock  bases  his 
action  on  negligence  of  the  railroad  company  in- 
stead of  its  liability   as   an  insurer,   he   must 


prove  the  negligence  as  alleged.— Crow  v.  Bush, 
200  S.  W.  762. 

<$=>228(1)  (Moj^pp.)  Mere  proof  of  injury  to 
shipment  of  live  stock  in  transit  will  not  make 
prima  facie  showing  of  negligent  operation  of 
train  so  as  to  cast  burden  of  disproving  negli- 

fence  on  carrier.— Robinson  v.  Bush,  200  S.  W. 
57. 

<S=s>228(l)  (Tex.Civ.App.)  Carriers  sued  for 
damages  to  shipment  of  cattie  held  to  have 
burden  of  showing  that  shipper's  agent  under- 
took to  load  the  cattle  and  roughly  bandied 
them  in  so  doing.^Massey  v.  Texas  &  P.  Ry. 
Co.,  200  S.  W.  400. 

€=>228(6)  (Mo.App.)  Where  shipper  of  live 
stock  alleeed  that  railroad  company  was  guilty 
of  negligent  delay  in  transportation,  shipper, 
while  having  burden  of  proving  such  nepllgent 
delay,  need  not  establish  it  by  direct  evidence. 
—Robinson  v.  Bush,  200  S.  W.  757. 
<S=>229(5)  (Ark.)  Where  five  head  of  catUe  died 
from  injuries  sustained  through  negligence  of 
carriers,  verdict  of  $100  was  not  excessive. — 
Chicago,  B.  I.  &  P.  By.  Co.  v.  Butler,  200  S. 
W.  144. 

<8=>230(3)  (Mo.App.)  In  action  against  railroad 
company  for  injuries  to  shipment  of  live  stock, 
held,  under  Acts  1913,  p.  177,  amending  Rev. 
St.  1909,  {  3121,  question  whether  railroad 
company  was  guilty  of  negligent  delay  in  trans- 
portation of  shipment  of  live  stock  was  for 
jury.— Robinson  v.  Bush,  200  S.  W.  757. 
€=>230(3)  (Mo.App.)  In  an  action  against  a 
railroad  company  for  damages  for  Injuries  to  a 
shipment  of  live  stock,  evidence  of  delay  held 
sumsient  under  Laws  l9i3,  p.  178,  to  take  the 
case  to  the  jury.— Crow  v.  Bush,  200  S.  W.  762. 
<&=>230(4)  (Mo.App.)  In  action  against  railroad 
company  for  injuries  to  shipment  of  live  stock, 
question  whether  company  was  guilty  of  negli- 

?:ent  operation  of  train  transporting  stock  held 
or  iary.— Robinson  v.  Bush,  200  S.  W.  757. 

IV.  OABJaiAOE    or    PASSENOEBS. 

(A)  Relation    Between    Carrier    and    Paa« 
■enser. 

«s>238  (Ky.)  Plaintiff,  walking  along  path  by 
railroad  track  toward  station  with  intention 
to  become  passenger,  was  not  a  passenger 
when  he  fell  over  a  derail  and  was  injured. — 
Bales  V.  LouisviUe  &  N.  R.  Co.,  200  S.  W.  471. 
<9=>247(2)  (Mo.App.)  One  who  purchases  a  tick- 
et at  11  a.  m.  for  a  train  leaving  at  6  p,  m.,  who 
intends  to  stay  in  the  station  to  keep  warm, 
is  not  a  passenger,  and  may  be  ejected. — 
Thomas  v.  Bush,  20(1  S.  W.  301. 

(D)   Personal  lajnrtes. 

«=»284(2)  (Tex.Clv.App.)  It  was  duty  of  rail- 
road as  carrier  of  passengers  to  use  high  degree 
of  care  of  very  cautious  person  under  same  cir- 
cumstances to  protect  passengers  on  train  from 
stoning  by  boys.— Gulf,  C.  &  S.  P.  Ky.  Co.  v. 
Besser,  200  S.  W.  263. 

€=»320(26)  (Ky.)  In  passenger's  action  for  in- 
juries from  fall  in  |;etting  off  train,  evidence  as 
to  sudden  jerk  causing  the  fall  held  to  make  de- 
fendant's negligence  a  question  for  the  jury. — 
Johnson  v.  Louisville  &  N.  R.  Co.,  200  S.  W.  50. 

<H)  Palaee  Cars  and  Sleeplnar  Cars. 

€=»4I6  (Mo.App.)  In  action  for  injuries  to 
Pullman  passenger  thrown  to  floor  of  car,  ques- 
tion of  defendant's  negligence  held  for  jury  un- 
der evidence  as  to  train  s  excessive  speed  and 
unusual  jerk. — Hale  v.  Pennsylvania  R.  Co., 
200  S.  W.  688. 

In  action  for  injuries  to  Pallman  passenger 
thrown  to  floor  of  car  by  Inrch,  issue  of  con- 
tributory negligence  held  for  jury.— Id. 
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CERTIFICATE. 

See  CorporatioDB,  ®=>94r-106;    Evidence,  ^=> 
335. 

CERTIORARI. 

See  Habeas  Corpus,  ^=>114;    Juatices  of  the 
Peace,  <t=>202. 

CHANCERY. 

See  Equity. 

CHARACTER. 

See  Witnesses,  4=9337. 

CHARGE. 

To  jury,  see  Trial,  «=»203-29e. 

CHARITIES. 

n.  OONSTRITCTZOH,   ADMINISTRA- 
TION. AND  ENFOBCEMEMT. 

4=345(2)  (Tenn.)  To  extent  of  income  from 
its  office  building,  operated  largely  for  profit 
and  separately  from  rest  of  its  educational 
plant,  though  occupied  in  part  by  its  law 
school  library,  Vanderbilt  University,  though 
a  charitable  msUtution,  was  liable  to  widow  of 
tenant  for  his  death  in  elevator  accident. — 
Gamble  v.  Vanderbilt  University,  200  S.  W. 
510. 

4=>46  (Tenn.)  Executive  committee  of  Vander- 
bilt University,  a  charitable  institution,^  its 
intermediate  agents,  charged  with  supervision 
and  operation  of  office  building,  including 
elevator,  held  liable  to  widow  of  tenant  killed 
in  elevator  accident. — Gamble  v.  Vanderbilt 
University,  200  S.  W.  610. 

CHAHEL  MORTGAGES. 

I.  REQUISITES   AND  VAXIDITT. 

(A)  Ifatnre  and  BaaentlBls  of  Tranafers  of 
Cbattels  aa  8eoarltT> 

^=>30  (Tex.Civ.App.)  Loan  Brokers'  Law 
(Acts  34th  Leg.  c.  28,  i  11  [Vernon's  Ann.  Civ. 
St.  Supp.  1918,  art  6171j]),  rendering  void 
mortgages  on  household  furniture  to  secure 
loans  unless  wife  joins,  is  inapplicable  to  pur- 
chase-money mortgage.— Strickland  ▼.  Doobs, 
200  S.  W.  1125. 

(B)  Form  and  Contenta  of  Inatrnmenta. 

4=>47  (Tez.Civ.App.)  Despite  deficiencies  in 
description  of  mortgaged  chattels,  it  was  suffi- 
cient as  to  one  who  purchased  knowing  of  In- 
cumbrance; parol  evidence  being  admissible  to 
supply  any  deficiency  in  description.— Clark  & 
Boice  Lnmbcr  Co.  v.  Commercial  Nat  Bank  of 
Jefferson,  200  S.  W.  197. 

n.   FIUNO,    RECOBDINa,   AND   REG- 
ISTRATION. 
(A)  Original. 

<8=»87  (Mo.App.)  Under  Rev.  St  1909,  f  2861, 
chattel  mortgages,  not  recorded  in  the  county 
where  the  mortgagor  resides,  are  void  as  to 
other  creditors,  though  recorded  in  another 
county  where  thp  mortgaged  property  is  situ- 
ated.— Bank  of  Ilalden  v.  Wayne  Heading  Co., 
200  S.  W.  693. 

Under  Hev.  St  1900,  SI  2861.  2975,  3339, 
3340,  where  corporation  had  office  in  county 
designated  in  its  articles  and  certificate  of  in- 
corporation, chattel  mortgage  recorded  in  coun- 
ty in  which  manufacturing  plant  and  business 
office  were  located  held  void  as  against  attach- 
ing creditors. — Id. 

m.   CONSTRUCTION  AND  OPERA- 
TION. 
(D)   Iilen  and  Prloritr- 

<8=»I38(2)  (Tex.Civ.App.)  Renewal  of  chattel 
mortgage,  by  executing  new  mortgage  and  dis- 


charging old  mortgage  of  record,  merely  con- 
tinues hen,  and  renewed  mortgage  is  superior 
to  chattel  mortgage  executed  before  reoevral, 
but  subsequent  to  ori^iol  mortgage. — First 
State  Bank  of  SaltiUo  v.  Bnnis  TiUe  Co.,  200  S. 
W.  1122. 

4^153  (Ark.)  Whore  mortgage  on  rent  crops 
was  neither  reduced  to  writing  nor  filed  for 
record  as  required  by  Kirby's  Dig.  g  5396,  mort- 
gagee's lien  was  inferior  to  rights  of  a  pur- 
chaser thereof.— Haney  v.  Johnson,  200  S.  W. 
788. 

IV.  RIGHTS  AND  TJABTT.TTIES  OF 
PARTIES. 

4s»l72(9)  (Mo.App.)  Where  pending  dkspoeal 
of  motion  for  new  trial  filed  by  mortgagee  in 
replevin  suit  based  on  chattel  mortgage,  up- 
on which  he  alleged  sum  was  due,  mortgagor 
began  second  suit,  held,  that  value  of  property 
as  assessed  in  judgment  in  second  suit  which 
went  against  mortgagor  on  appeal  to  drcuit 
court  should  not  exceed  amount  aa  aaseaaed  in 
first  suit— Smith  v.  Tucker.  200  S.  W.  707. 

▼.  RIGHTS  AND  BEICEDIES  OF 
CREDITORS. 

cS5>l89  (Tex.Civ.App.)  Chattel  mortgage  where- 
by cotton  oil  company  mortgaged  seed  to  plain- 
tiff who  furnished  funds  for  purchase  and  agreed 
to  act  as  plaintifTa  agent  in  dispoaition  of  prod- 
uct etc.,  held  not  in  violation  of  Rev.  St  art 
3970,  as  mortgage  of  goods  on  sale,  etc. — Clark 
&  Boice  Lumber  Co.  v.  Commercial  Nat  Bank 
of  Jefferson,  200  S.  W.  197. 

VU.   REMOTAX.  OR  TRANSFER  OF 
PROPERTY  BT  MORTGAGOR. 

(A)   RiKt>ta    and    L.labllltle«   of   Parties. 

«s>225(l)  (Tex.Civ.App.)  One  who  purchaaea 
property  subject  to  chattel  mortgage  with  knowl- 
edge aa  to  provisions  for  application  of  purchase 
price  on  mortgage  debt  and  applies  price  to  oth- 
er transaction,  held  to  hold  the  property  sub- 
ject to  rights  of  mortgagee. — Clark  A  Boice 
Lumber  Co.  v.  Commercial  Nat  Bank  of  Jeffer- 
son, 200  S.  W.  197. 

CHEAT. 

See  Fraud. 

CHECK  ROOMS. 

See  Innkeepers,  4=»11. 

CHILDREN. 

See  Guardian  and  Ward;   Infants;  Parent  and 
Chfld. 

CHURCH  RECORD. 

See  Criminal  Law,  4=9434. 

'    _  CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Constitutional  Law,  <8=>215,  220, 

CIVIL  RIGHTS. 

See    Constitutional    Law,    4s>274;     Statutes, 
<8=s>06. 

«=»9  (Ky.)  Acts  1916.  c  24,  %  107,  providing 
for  a  visitor  for  colored  schools,  is  not  in  viola- 
tion of  Bill  of  Rights,  $  3,  prohibiting  grant  of 
exclusive  privileges,  except  in  consideration  of 
public  service.— Daviess  County  Board  of  Edu- 
cation T.  Johnson,  200  S.  W.  313. 
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CLAIM  AND  DELIVERY. 

See  Replevin. 

CUIMS. 

See  Bankruptcy,  <9=>32ft-364;  Counties,  «=> 
204.  205;  Execution,  <S=s»184-196;  Executors 
and  AdminiBtrators,  «=>20«-271,  437;  Fraud- 
ulent Conveyances,  ®3»216;  Gamisbment, 
«s»203. 

CLERKS  OF  COURTS.       - 

«=s>37  (Ky.)  Under  Ky.  St.  {{  1701-1767,  dep- 
uty clerks  of  court  have  the  right  to  look  to 
the  fees  of  the  clerk's  office  that  remain  unpaid 
at  the  expiration  of  the  clerk's  term  for  the 
payment  of  any  salaries  due  and  unpaid. — ^Meri- 
wether V.  Summers,  200  S.  W.  619. 

Although  under  Ky.  St.  IS  1761-1767,  it  is  the 
duty  of  a  clerk  of  court  to  collect  fees  earned 
by  his  predecessor,  he  is  not  liable  to  the  dep- 
uties of  his  predecessor  who  are  entitled  to  un- 
paid salaries  from  them.— Id. 

C.  0.  0. 

See  Carriers,  ^ss>90. 

COLLATERAL  ATTACK. 

See  Bankruptcy,  «=>270;  Drains,  «=»14; 
Judgment,   $=»476;    Justices   of  the  Peace, 

COLLECTION. 

See  Banks  and  Banking,  <3=s>156,  175;  Execu- 
tors and  Administrators,  4=:>93;  Taxation, 
<83»546. 

COLLUSION. 

See  Divorce,  «S3S6. 

COLORED  PERSONS. 

See  Civil  Rights;   Constitutional  Law,  «=3215, 

^        COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy;   Monopolies. 

COMMERCE 

See  Appeal  and  Error,  «=»909;   Carriers. 


Z.    POWER   TO 


KBOXJJJLTB 
BBAI.. 


Ilf    OEH. 


€=38(6}  (Mo.App.)  Right  of  action  of  railroad 
employ^  suing  in  state  court  is  not,  where  there 
was  evidence  of  negligence  of  engineer  in  charge 
of  train  causing  accident,  affected  by  reason  of 
fact  that  some  of  cars  in  train  were  used  in  in- 
terstate commerce,  thus  bringing  case  within 
federal  Employers'  Liability  Act.— Harris  v.  St. 
Louis  &  S.  P.  B.  Co.,  200  S.  W.  111. 

n.  SUBJECTS  OF  REOUI.A'nON. 

«=s327(8)  (Tex.Civ.App.)  A  fireman  on  an  in- 
terstate train  assisting  other  employes  in  re- 
pairing a  water  spout  at  a  tank  where  his  en- 
^ne  must  then  take  water  was  within  his 
duties,  and  an  injury  while  so  engaged  comes 
under  the  federal  Liability  Act—Texas  &  P. 
By.  Co.  V.  WaiUms,  200  S.  W.  1140. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS. 

S<'e  Brokers,  ^=955-88. 


COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Blaster  and  Servant,  9=9356. 

COMMON  SCHOOLS. 

Bee  Schools  and  School  Districts. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  ^s^lOl. 

COMPENSATION. 

See  Attorney  and  Oient,  «=»133-iee;  Bro- 
kers, ®=»55-88;  Clerks  of  Courts;  Fraud, 
«=>a0;  Master  and  Servant,  «=>83,  383; 
Officers,  ®=994,  100 ;  Sheriffs  and  Constables, 
«=>29,  70;    Usury,  «=»53. 

COMPETENCY. 

See  Evidence,  «=>536,  539%;  Witnesses,  «=» 
41-175. 

COMPLAINT. 

See  Indictment  and  Infonaation. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Evidence,  4=s> 
897;    Payment;    Release;    Wills,  «=>740. 

<S=»I7(1)  (Ark.)  Where  owner  leased  a  farm, 
and  in  the  settlement  assumed  certain  obliga- 
tions of  the  tenant,  a  receipt  in  full  to  the  ten- 
ant is  not  conclusive,  where  the  tenant  falsely 
represented  the  amount  of  the  obligations  as- 
sumed by  the  owner.— Walden  v.  Kirkland,  200 
8.  W.  1037. 

COMPUTATION. 

See  Time. 

CONCLUSION. 

Bee  Evidence,  «s>470,  472. 

CONCLUSIVENESS. 

See  Bxeeution,  «sg>820. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «=9458. 

CONDITIONS. 

See  Deeds,  «=>144,  147;  Escrows;  Executors 
and  Administrators,  €=3431. 

CONFESSION. 

See   Criminal   Law,   9=3631,   534;    Judgment, 

CONFLICT  OF  LAWS. 

See  Dower,  9s>2. 

CONNECTING  CARRIERS. 

See  Carriers,  €=>172. 

CONSENT. 

See  Deeds,  <3=368. 
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CONSIDERATION. 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
®=s92,  352,  503;  Contracts,  <8=»117-138; 
Corporations,  4B999;  Deeds,  ^=>195 ;  Fraud- 
ulent Conveyances,  9=>277,  300;  Mortgages; 
Release. 

CONSPIRACY. 

See  Evidence,  ®=>260;   Monopolies. 

I.   OIVII.  riABIllTT. 
(B)  Aotlons. 

«S3I9  (Mo.App,)  Where  testatrix  provided  in 
will  that  if  legatees  brought  contest  the  legacies 
should  be  forieitedj  and  one  legatee  contested, 
evidence  held  insufficient  to  show  conspiracy  be- 
tween such  legatee  and  the  others  to  bring  a 
contest  and  avoid  the  forfeiture  of  the  legacies.-- 
In  re  Largue's  Estate,  200  S.  W.  83. 

Where  testatrix  provided  that  it  heirs  con- 
tested legacies  should  be  forfeited,  and  one  heir 
contested,  and  executor  sought  a  judgment  that 
all  shares  were  forfeited  by  a  conspiracy  of 
the  heirs,  burden  was  on  the  executor  to  prove 
that  such  heirs  directly  or  indirectly  contested 
the  validity  of  the  wilL— Id. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Civil  Rights. 

Enactment  and  validity  of  statutes  in  general, 

see  Statutes,  <S=>19,  36V&. 
Special  or  local  laws,  see  Statutes,  4=>95,  96. 
Subjects  and  titles  of  statutes,  see   Statutes, 

«=H0%. 
For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topics. 

n.  OONSTRTTCTIOK.   OPERATION. 

Ain>  ENFORCEMENT  OF  OON- 

STITUTIONAI.  PROVISIONS. 

^=348  (Tex.)  A  statute  susceptible  to  a  con- 
stitutional construction  will  not  be  declared 
unconstitutional.— Maud  v.  Terrell,  200  S.  W. 
375. 

m.  SISTRIBtmON  OF  GOVERN. 

MENTAI.  POWERS  ANB 

FUNOTION& 

(A)  I<*KisImtlTe  Powera  «Bd  Delevstton 
Thereof. 

«=>65  (ArkO  Acts  1913,  p.  380,  as  amended 
by  Acts  1915,  p.  1337,  authorizing  construction 
and  maintenance  of  bridge  across  Arkansas 
river  from  city  of  Ft.  Smith  to  opposite  shore 
in  Oklahoma,  is  not  uncoostitutioDal  as  attempt 
of  Legislature  to  delegate  to  property  owners 
or  voters  its  constitutional  authority  to  make 
law.— Fenolio  v.  Sebastian  Bridge  Dist.,  200  S. 
W.  501. 

V.   PER80NAI,  CrVIL  AND  POUTI-  • 
CAZ.  RIGHTS. 

^s»82  (Ky.)  First  ten  amendments  to  federal 
Constitution  are  restrictions  upon  powers  of 
federal  government  only,  and  not  upon  powers 
of  states.— Manning  v.  Roberts,  200  S.  W.  937. 

X.   EQUAL    PROTECTION    OF    I.AWS. 

«=>2I5  (Ky.)  Under  Bill  of  Rights,  {  3,  and 
Const.  V.  S.  Amend.  14,  it  is  not  necessary 
that  privileges  of  white  and  colored  races  be 
identical ;  it  being  Buffident  that  they  are 
equal. — Daviess  County  Board  of  Education 
v.  Johnson,  200  S.  W.  313. 
<S=3220  (Ky.)  Acts  1916,  c.  24,  §  107,  providing 
for  a  visitor  for  colored  schools,  is  not  in 
violation  of  Const.  V.  S.  Amend.  14  as  to 
equal  protection  of  the  laws. — Daviess  County 
Board  of  Education  v.  Johnson,  200  S.  W.  313. 


XI.  DUE  PRO0S88  OF  ULXT. 

«=3274  (Ky.)  Acts  1916,  c.  24,  (  107,  provid- 
ing for  a  visitor  for  colored  schools  only,  does 
not  unconstitutionally  deny  dne  process  of  law. 
— ^Daviess  County  Board  of  Education  ▼.  John- 
son, 200  S.  W.  313. 

«s»287  (Tenn.)  Acts  1907,  c.  32  (Thomp.  Shan. 
Code,  {  2853a2  et  seq.),  requiring  registration 
and  license  fee  of  ^  in  order  to  keep  a  female 
dog,  does  not  contravene  Const,  art.  1,  i  8,  pro- 
vimng  that  property  shall  not  be  taken  withoot 
a  judgment  of  peers  of  the  land,  or  without 
compensation.— State  v.  Erwin,  200  S.  W.  973. 

CONSTRUCTION. 

See  Bills  and  Notes,  <8=9l23;  Contracts,  «=> 
143-176;  Deeds,  <S=>106-147;  Evidence,  «= 
450-461;  Exceptions,  Bill  of,  «=»28;  Execu- 
tion, «s>320;  Pleading,  «S334;  Sales,  «=> 
«=»60-79;  Statutes,  «=»220:  Trial,  «=>295, 
296;   Wills,  «=»440-e93. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  «=»110. 

CONTEMPT. 

See  Habeas  Corpus,  4=»106. 

I.  ACTS   OR   CONBVCT   OONSTITIIT- 

iNO  oonteupt  of  court. 

€=>2  (Mo.)  Contempt  must  be  measured  by  in- 
tent—Ex  parte  Howell,  200  S.  W.  65. 
®=»I0  (Mo.)  Motion  by  state's  counsel  in  crim- 
inal prosecution  for  change  of  venue  because  of 
prejudice  of  judge  did  not  constitute  disrespect, 
meriting  punishment. — Ex  parte  Howell,  200  S. 
W.  65. 

Counsel  from  Attorney  General's  office,  assist- 
ing prosecutor  under  Rev.  St  1909,  |  967,  were 
not  guilty  of  contempt  in  refusing  to  proceed 
after  denial  of  motion  for  change  of  venue  for 
prejudice  of  judge,  although  prosecnting  attor- 
ney had  refused  to  participate,  since  prosecuting 
attorney  still  had  full  control  of  case. — ^Id. 

n.  POWER  to  punish,  and  pro* 

CEEDINOS  therefor. 

«=930  (Mo.)  Rev.  St  1909,  {  3881,  defining  di- 
rect contempt,  is  not  a  limitation  upon  judicial 
power  to  punish  for  contempt.— Ex  parte  How- 
ell, 200  a  W.  66. 

Judicial  power  to  punish  for  contempt  is,  in 
absence  of  constitutional  inhibition,  free  from 
definitive  legislative  action. — Id. 
C=>66(4)  (Mo.)  Appeal  or  writ  of  error  does  not 
lie  from  judgment  for  direct  or  criminal  con- 
tempt—Ex parte  Howell,  200  S.  W.  65. 

CONTEST. 

See  Intoxicating  liquors,  «=s>37. 

CONTINGENT  FEES. 

See  Attorney  and  Client,  ®=>149. 

CONTINUANCE. 

See  Appeal  and  Error,  $s>966;  Criminal  Law, 
«=»598-614. 

€=323  (Tex.Civ.App.)  Continuance  should  have 
been  granted  defendants  in  foreclosure  who 
showed  illness  of  two  material  witnesses,  of 
whom  a  defendant  was  one. — Alderete  v.  Moslpy, 
200  S.  W.  261. 

^=o4S  (Tex.Oiv.App.)  On  motion  for  contina- 
ance  trial  court  should  act  on  facts  in  evidence 
as  to  whether  a  defendant  was  malingering  by 
feigning  illness,  instead  of  on  his  own  impres- 
sion on  facts  outside  record.— Alderete  ▼.  Mo» 
ley,  200  S.  W.  26L- 
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CONTRACTS. 

See  Accord  and  Satisfactioii;  Account  Stated; 
Alteration  of  Instruments;  Bailment;  Bills 
and  Notes;  Cancellation  of  Instruments; 
Carriers,  «=>158,  218;  Chattel  Mortgages; 
Compromise  and  Settlement;  Corporations, 
^=»657;  Covenants;  Customs  and  Dsagcs; 
Deeds;  Divorce,  <S=>189;  Evidence,  «=>397- 
461;  Exchange  of  Property;  Frauds,  Stat- 
ute of;  Highways,  ^=>113;  Infants,  ®=>47; 
Injunction,  €=>59;  Insurance;  Interest; 
LJens;  Mechanics'  Liens;  Money  Received; 
Mortgag«8;  Municipal  Corporations,  ®=»248: 
Novation;  Partnersliip;  Payment;  Principal 
and  Surety;  Reformation  of  Instruments; 
Release;  Sales;  Schools  and  School  Dis- 
tricts, ^=381;  Specific  Performance;  Subro- 
gation; Subscriptions;  Trial,  ^=»1J>1,  251, 
252,  253;  Usury,  ®=s»23-llT;  Vendor  and 
Purchaser;   Work  and  Labor,  ^=94. 

I.  REQnsnXS  AKD  VAUDITT. 

(B)   Fartleii.  Propoaala,  and  Aceeptanee. 

®=»22(1)  (Aril.)  Where  an  agent  obtained  a 
written  contract  for  trading  stamps  from  de- 
fendants, which  provided  that  i^  contained  all 
the  stipulations  agreed  on,  and  also  made  a 
contract  with  a  paper  for  advertising  as  verbal- 
ly agreed,  tlie  principal  must  accept  both  with- 
out modification  to  bind  defendants. — Garnet 
Carter  Co.  v.  Carver  &  Smith,  200  S.  W.  984. 
«=»26  (Ark.)  Contracts  may  be  made  by  tele- 
grams and  letters.— Ilart  y.  Hammett  Grocer 
Co.,  200  S.  W.  795. 

(B)   Validity  of  Aaaent. 

4s>92  (E^.)  One  who  at  time  of  making  con- 
tract is  completely  intoxicated  may  avoid  it, 
notwithstanding  that  intoxication  was  volun- 
tary, but  not  if  he  is  only  partially  intoxicated. 
—Glenn  v.  Martin,  200  S.  W.  456. 

(K)    liCKallty    of    Object    and    of    Consid- 
eration. 

9s>lll  (E^.)  An  agreement  of  husband  and 
wife,  who  bad  separated,  that  one  of  them 
would  seek  a  divorce,  and  the  wife  would  pay 
the  costs,  was  void  as  against  public  policy. — 
Edleson  v.  Edleson,  200  S.  W.  625. 
®=»l  17(3)  (Ky.)  Contract  by  lessor  not  to  en- 
gage in  poultry  business  for  five-year  term  of 
lease  within  radius  of  15  miles  is  not  void ; 
territory  embraced  not  being  so  extensive  as 
to  make  contract  against  public  policy. — Boone 
V.  Bumham  &  Dallas,  200  S.  W.  315. 
®=s>ll7(9)  (Ky.)  Agreement  not  to  engage  in 
given  trade,  occupation,  or  calling,  without 
limit  of  time  or  place,  is  not  enforceable. — 
Boone  ▼.  Burnham  &  Dallas,  200  S.  W.  315. 
€=>I28(1)  (Ark.)  Where  defendant's  son,  ar- 
rested for  obtaining  money  by  false  pretenses, 
in  consideration  of  dismissal  of  the  prosecution, 
gave  a  typewriter  as  security,  which  defendant 
redeemed  by  giving  his  check,  such  check  held 
illegal  and  unenforceable. — Winter  v.  Lewis, 
200  S.  W.  981. 

®=>I37(1)  (Ky.)  Where  a  promise  has  sev- 
eral considerations,  one  of  which  is  illegal,  the 
promise  is  void.— Edleson  v.  Edleson,  2<X)  S.  W. 
625. 

Where  a  contract  consists  of  several  cove- 
nants and  agreements  upon  different  subjects, 
and  one  of  the  covenants  is  illegal,  if  it  can  be 
eliminated  without  impairing  the  contract  as  a 
whole  it  will  be  eliminated  auo  the  remainder  of 
the  contract  will  be  enforced. — Id. 

Where  husband  and  wife,  having  separated, 
agreed  upon  distribution  of  property  and  cus- 
tody of  the  child,  a  provision  requiring  wife  to 
pay  costs  when  suit  for  divorce  was  brought, 
and  that  the  defendant  would  not  contest 
the  suit,  was  no  part  of  the  consideration  for 
any  other  provision  of  the  contract,  and  would 


be  eliminated  as  yoid,  b«t  the  temaisder  of  the 
contract  was  valid. — ^Id. 

<S=>I38(2)  (Xex.Civ.App.)  In  an  action  and 
cross-action,  where  both  parties  relied  upon  a 
contract  illegal  as  a  "conspiracy  in  restraint  of 
trade,"  neither  can  recover. — Pennsylvania 
Rubber  Co.  v.  McClain,  200  S.  W.  586. 

a.    COirSTBirOTION  AND  OFCBATION. 
(A)   General  Rnlea  ot  Conatrnetlon. 

«s»l43  (Tei.Clv.App.)  Where  contract  is  ana- 
ceptible  of  two  constructions,  one  making  it 
legal  and  another  illegal,  former  construction 
will  be  adopted.— McCoy  v.  Bankers'  Trust  Co., 
200  8.  W.  1138. 

<6=>I47(1)  (Ky.)  It  is  duty  of  courts  to  con- 
strue ambiguous  contract  to  give  effect  to  in- 
tention of  parties,  as  expressed  by  contract, 
considered  in  light  of  circumstances  inducing 
execution,  but  no  court  under  guise  of  con- 
struction can  make  contract  for  parties. — Miller 
v.  New  York  Life  Ins.  Co.,  200  S.  W.  482. 
4=>I47(1)  (Ky.)  Essential  in  construing  un- 
ambiguous contract  is  to  determine  intention  of 
parties.— Gabbard  -v.  Sheffield,  200  S.  W.  940. 
<S=»I76(6)  (Ark.)  When  contracts  are  evi- 
denced by  telegrams  and  letters,  it  is  the  duty 
of  tbe  court  to  interpret  the  contract  and  de- 
clare its  terms.— Hart  v.  Hammett  Grocer  Co., 
200  S.  W.  795. 

VI.  ACTIONS  FOB  BBEA<3H. 

«=>333(1)  (Tez.Civ.A'pp.)  Complaint  alleging 
breadi  of  agreement  as  to  conditions  for  entry 
of  judgment  in  "suit  No.  18163a  in  Fourteenth 
District  Court  of  Dallas  County"  for  purpose 
of  foreclosing  plaintiff's  right  of  redemption, 
sufficiently  identified  action  in  which  the  agreed 
judgment  was  entered.— Matthews  v.  Deason, 
200  S.  W.  865. 

«=337(2)  (Tex.Civ.App.)  Allegations  of  peti- 
tion in  action  for  damages  for  breach  of  contract 
held  sufficient  as  against  general  demurrer. — 
Matthews  v.  Deason,  200  S.  W.  855. 

Where  plaintiff  alleged  contract  b;r  which  he 
permitted  judgment  to  be  entered  in  foreclo- 
sure suit  against  him,  on  condition  that  defend- 
ants would  reconvey,  and  t]iat  they  refused  ta 
reconvey  and  dispossessed  him,  it  was  unnec- 
essary to  allege  that  by  judgment  they  ac- 
quired title  to  land.— Id. 

CONTRADICTION. 

See  Witnesses,  <S=s>37»-395. 

CONTRIBUTORY  NEGLIGENCE 

See  Negligence,  «=3l01. 

CONVERSION. 

See  Trover  and  Conversion. 

iSs»l3  (Ky.)  Conveyance  to  trustee  with  full 
power  to  lease,  sell,  etc.,  held  not  to  effect  an 
immediate  conversion  into  personalty. — Schriv- 
er  y.  Frommel,  200  S.  W.  327. 

CONVEYANCES. 

See   CHiattel  Mortgages;    Conversion;    Deeds'; 
Fraudulent  Conveyances;   Mortgages. 


See  Pardon. 


CONVICTS. 
CORPORATIONS. 


See  Banks  and  Banking;  Carriers;  0>mitiea; 
Evidence,  4=3370:  Husband  and  Wife,  ®=» 
171;  Injunction,  9=>65;  Municipal  Corpora- 
tions; Railroads;  Street  Railroads;  Tele- 
graphs   and   Telephones. 
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I.  XNCORPORATIOK  AND  ORGAN- 
IZATION. 

®=9l8  (Mo.)  Rev.  St  1900,  f  3339  et  seq'.,  re- 
quires articles  of  incorporation  to  be  signed 
and  acknowledged  by  aU  the  shareholders  at 
the  time  of  the  incorporation. — Williams  v. 
Everett,  200  S.  W.  1045. 

H.   OOBPOKATE   EXISTENCE   AND 
kB.AllCU3.:Hi. 

^=>3i_  (Mo.)  Corporate  existence  held  to  be- 
gin with  issue  of  certificate  of  incorporation 
which  entitled  it  to  franchise  given  by  statute 
and  gave  incorporators  the  privileges  and 
charged  them  with  the  duties  prescribed  in 
such  laws.— Williams  v.  Everett,  200  S.  W. 
1045. 


IV. 


CAPITAX,  STOCK.  AND  DIVI- 
DENBS. 


(B)   Sabaeriptlon   to   Stock. 

^=>80(1)  (Tex.Oiv.App.)  Representations  hav- 
ing reference  to  future  merely,  however  mucb 
relied  on,  do  not  constitute  cause  of  action  or 
ground  of  defense  against  action  by  principal  of 
agent  who  made  such  representations  on  note 
given  for  corporation  stock  purchased  in  reli- 
ance on  such  representations. — McCoy  v.  IJank- 
ers'  Trust  Co.,  200  S.  W.  1138.  . 
€=>80(2)  (Tex.Civ.App.)  Where  unauthorised 
agent,  by  fraud  and  false  representations,  se- 
cured subscription  to  stock  and  directors, 
knowing  he  had  assumed  to  act,  and,  without 
disclosing  true  facts  to  subscriber,  sent  notice 
requiring  payment  for  stock,  and  accepted  a 
note  therefor,  subscriber  could  have  his  con- 
tract and  note  canceled  for  fraud  and  misrepre- 
sentation of  agent. — Lone  Star  Life  Ins.  Co.  v. 
Pierce,  200  S.  W.  1104. 

<S=»80(lO)  (Ky.)  Subscribers  to  corporate 
stock  who  dela^  in  acting  after  having  reason- 
able opportunity^  to  discover  fraud  inducing 
contract  lose  their  rights  by  reason  of  laches. — 
Preeton  v.  JetEers,  200  S.  W.  654. 
^=>80(11)  (Ky.)  Skibscriber  to  corporate  stock 
who  was  promised  as  result  of  his  subscription 
remunerative  position  cannot,  corporation  hav- 
ing delayed  for  two  years,  defeat  subscription 
after  insolvency,  on  ground  that  corporation, 
which  gave  him  no  such  position,  was  guilty  of 
fraud.— Preston  v.  Jeffers,  2oO  S.  W.  654. 
^=>80(12)  (Ky.)  When  stock  becomes  worthless 
after  purchase  even  if  representations  as  to  val- 
ue were  fraudulent,  action  must  be  brought 
within  a  reasonable  time,  and  one  cannot  wait 
until  the  corporation  becomes  insolvent  or  pro- 
ceedings for  liquidation  have  been  instituted.— 
Palmer  v.  Citizens'  Bank  of  Murray,  200  S. 
W.  41. 

«=980(12)  (Tex.Civ.App.)  Whether  plaintiffs' 
subscription  to  corporation  stock,  and  loan 
from  corporation  to  them  secured  by  mortgage 
on  land  enabling  purchase  of  stock,  were  valid 
and  bona  fide,  held  for  the  jury. — Lone  Star 
Life  Ins.  Co.  v.  Kerce,  200  S.  W.  IIW. 

Whether  officers  of  corporation  ratified  sub- 
scription to  stock  obtained  by  unauthorized 
agent  held  for  the  jury. — Id. 

Whether  subscriber  to  corporation  stock  was 
estopped  by  delay  to  set  up  fraud  in  securing 
subscription,  held  for  the  jury. — Id. 
<S=>90(1)  (Ky.)  That  corporate  directors,  of- 
ficers, and  agents  had  wasted  assets,  and  sums 
due  from  them  and  unaccounted  for  were  more 
than  sufficient  to  satisfy  corporate  debts,  is  no 
defense  to  action  by  receiver  against  stook- 
holderg  who  hgid  not  paid  their  subscriptions. — 
Preston  v.  Jeffers,  200  S.  W.  654. 
®=>92  (Ky.)  In  action  on  notes  givetf  for  price 
of  stock  which  under  the  contract  was  to  be 
retained  as  collateral,  fact  that  certificates  were 
not  issued  to  purchasers  i»  no  defense. — Preston 
V.  .leffers.  200  S.  W.  654. 

That  officers  of  corporation  improperly  re- 
leased other  subscribers  to  its  stock  from  lia- 


bility will  not  free  defendants  from  their  lia- 
bility on  notes  given  in  payment  of  their  sub- 
scription to  corporate  stock. — Id. 

That  officers  of  corporation  were  derelict  in 
their  duty  and  mismanaged  corporate  affairs  is 
no  defense  in  action  on  notes  executed  by  de- 
fendant® in  payment  of  subscriptions  to  stock 
of  corporation. — Id. 

That  corporation  for  consideration  ag:repd  to 
free  subscriber  to  its  stock  from  liability  on 
notes  given  in  payment  of  his  subscription  does 
not,  corporation  having  become  insolvent,  fre« 
him  from  liability  in  action  on  such  notes  b} 
receiver. — Id. 

As  creditors  in  extending  credit  to  corpora- 
tion must  obviously  have  done  so  on  faith  of  its 
assets,  those  who  subscribed  to  stock  of  com- 
pany at  price  above  par  and  gave  notes  there- 
for cannot,  in  action  by  receiver  to  collect  such 
notes,  reduce  recovery  to  amount  of  par  vjlne 
of  stock. — Id. 

(C)  Issue  of  Oerttlleates. 

9=994  (Mo.)  Issuance  of  certificate  held  not 
necessary  to  constitute  one  a  stockholder.— 
Williams  v.  Everett,  200  S.  W.  1045. 
€=>97  (Mo.)  The  issuance  of  certificates  of 
stock  by  a  corporation,  like  any  other  corpo- 
rate act,  must  await  the  assumption  of  its  pow- 
ers by  compliance  with  the  statutory  require- 
ments.—Williams  V.  Everett,  200  S.  W.  1045. 
9=>98  (Mo.)  Where  plaintiff  had  been  refused 
by  a  corporation  a  certificate  for  the  shares  of 
stock  owned  by  him  and  participation  in  the 
earnings,  an  action  at  law  for  the  value  of  the 
shares  was  proper  remedy. — Williams  t.  Ever- 
ett, 200  S.  W.  1045. 

In  action  for  refusal  to  issne  certificate  for 
stock  owned  by  plaintiff,  value  of  stock  hcU 
presumptively  its  par  value  in  absence  of  proof 
of  actual  or  market  value. — Id. 

Where  the  president  and  principal  stockhold- 
er of  a  corporation  claimed  the  beneficial  own- 
ership of  the  same  shares  of  stock  claimed  by 
plaintiff  and  refused  plaintiff  a  certificate 
therefor,  a  suit  would  lie  against  the  corpora- 
tion for  value  of  the  stock. — Id. 

In  action  for  refusal  to  issue  certificate  of 
stock  against  corporation  on  one  who  paid  for 
the  stock  and  claimed  that  plaintiff's  title  was 
subject  to  conditions,  petition  relying  on  alle- 
gation of  ownership  hM  sufficient. — Id. 

Suit  against  corporation  and  its  president, 
who  organized  it  to  take  over  his  busineKS.  for 
refusal  to  issne  certificate  for  stock,  held  nut 
to  be  defeated,  on  ground  that,  the  president 
never  having  conveyed  the  property,  it  had  r.o 
property. — Id. 

'S=»99(l)  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain finding  that  there  was  sale  and  delivery  of 
stock  in  exchange  for  notes  in  violation  of 
Const,  art.  12,  §  6,  although  there  was  no  man- 
ual delivery,  and  certificate  of  stock  was  not 
made  out  for  year. — Cattlemen's  Trust  Co.  of 
Ft.  Worth  V.  Swearingen,  200  S.  W.  396. 

An  agent  selling  stock  for  corporation  having 
entered  into  void  contract  to  accept  notes  for 
stock  in  violation  of  Const,  art.  12,  §  6,  it  will 
be  presumed  that  parties  acted  thereafter  in 
accordance  with  its  terms.— Id. 

€=399(1)  (Tex.Civ.App.)  Action  on  nine-month 
note  given  in  purchase  of  stock,  in  absence  »f 
showing  that  stock  was  issued  in  view  of  de- 
fendant's allegations  that  stock  had  not  been 
delivered,  was  not  obnoxious  to  Const,  art  12, 
I  6,  prohibiting  issuance  of  corporate  stock  ex- 
cept for  money  paid  and  labor  done  or  property 
received. — McCoy  v.  Bankers'  Trust  Co.,  2(10 
8.  W.  1138. 

^3»I06  (Tex.Civ.App.)  If  subscriber  to  corpo- 
ration stock  gave  his  note  and  deed  of  trust  to 
violation  of  statute  and  Constitution,  they  were 
void,  and  there  could  be  no  ratification,  and  he 
could  have  defended  a  suit  at  any  time  brought 
to  collect  on  such  instruments. — Lone  Star  JUfe 
Ins.  Co.  ▼.  Pierce,  200  S.  W.  1104. 
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(D)  Transfer  of  Shares. 

^9 1 14  (Mo.)  Placing  of  title  to  stock  in  plain- 
tiff by  one  paying  therefor  held  final  when  title 
wag  Tested  at  time  of  act  of  incorporation 
whether  a  pure  ^ft  or  based  on  a  moral  con- 
sideration consisting  of  past  benefits.— Williams 
V.  Everett,  200  S.  W.  1046. 
«=9|I6  (Ky.)  Vice  -president  of  corporation 
who  sold  her  individual  holdings  to  the  presi- 
dent and  bis  associates  Is'  not  chargeable  with 
notice  of  falsity  of  financial  statement  pre- 
pared under  direction  of  president  ijurporting 
to  show  the  condition  of  the  corporation. — Cain 
V.  Levy.  200  S.  W.  Z2a. 

4s»ll7  (Mo.App.)  Where  charter  had  expired 
without  knowledge  of  the  parties  and  a  transfer 
of  stock  was  made  and  new  certificate*  were  is- 
sued and  pledged  for  the  price,  an  assignee  of 
tbe  purchaser  upon  discovering  the  fact  could 
demand  a  return  of  the  consideration,  but  could 
not,  at  the  same  time,  organise  a  new  corpora- 
tion and  retain  the  assets  and  corporate  name. 
—Scott  T.  Davis,  200  S.  W.  723. 
<=>I2I(6)  (Ky.)  Evidence  held  insufficient  to 
ta&kfi  jury  question  whether  sale  of  corporation 
8to(K  was  accomplished  by  misrepresentation 
and  fraud.— Cain  v.  Levy,  200  S.  W.  326. 
«=3>I23(24)  (Mo.App.)  Where  one  pledged 
stock  of  a  corporation  issued  after  the  charter 
expired,  the  condition  being  that  on  failure  to 
noake  a  payment  ahe  should  forfeit  the  stock 
except  as  to  a  specified  amount,  and  she  con- 
verted the  assets  and  fraudulently  started  an- 
other corporation,  she  should  be  compelled  to 
execute  a  new  contract,  pledging^  her  interest  in 
the  new  corporation  for  the  satisfaction  of  the 
amount  due  under  the  old  contract  and  preserv- 
ing her  rights  under  that  contract — Scott  v. 
Davis,  200  S.  W.  723. 

V.   MEMBERS   AITD    8TOCKHOU>ERB. 

<A)  RiKhta  and  Llnbilltles  aa  to  Corporn- 

tlon. 


_  >I70  (Mo.)  Under  Rev.  St.  1000.  !  3889  et 
seq.,  articles  of  incorporation  held  to  constitute 
legal  title  of  each  shareholder  therein  named  to 
the  number  of  shares  stated. — Williams  v.  Ev- 
erett, 200  S.  W.  1045. 

Relation  between  plaintiff  designated  in  arti- 
cles of  incorporation  as  owner  of  150  shares 
and  person  paying  for  such  shares  held  not  to 
affect  plaintiff's  relation  to  the  corporation  or 
the  state.— Id. 

The  assertion  of  corporate  existence  is  incon- 
sistent with  n  denial  of  the  ownership  of  stock 
by  one  designated  as  the  owner  thereof  in  tbe 
articles  of  incorporation. — Id. 
^=9l7l  (Mo.)  In  action  for  refusal  of  corpora- 
tion to  issue  certificate  for  stock,  defendant 
held  to  have  the  burden  of  showing  that  the 
ownership  as  stated  in  the  articles  of  incorpo- 
ration was  subject  to  conditions.- Williams  v. 
Everett,  200  S.  W.  1045. 

®=>I86  (Kv.)  Agreement  of  corporation  with 
each  stockholder  doing  business  for  it  held  to 
entitle  one  of  them  to  allowance  for  expendi- 
tures for  telegraphing,  telephoning,  and  travel- 
ing; the  others  being  allowed  for  like  expenses. 
—Gay  V.  American  Trading  Co.,  200  S.  W.  353. 

VI.   OFFICERS  AHD   AGENTS. 

<C)    Rlicltts.    Dntlea,  and   Llnbtllttea  aa   to 
Corporation  and  Its  Members. 

€=>320(0)  (Mo.)  In  an  action  against  a  corpo- 
ration and  its  president  for  refusal  to  issue  cer- 
tificate for  stock,  the  president's  defense  based 
on  bis  claim  of  beneficial  ownership  of  stock 
should  have  been  pleaded. — Williams  v.  Ever- 
ett, 200  S.  W.  1045. 

(D)  Uabflity  for  Corporate  Debts  and 
Aets. 

«=>338(2)  (Tex.Civ.App.)  A  corporation  which 
guaranteed  a  note  and  received  a  benefit  there- 


from could  not  set  np  the  ultra  vires  diaracter 
of  its  guaranty  as  a  defense  to  an  action  for 
delinquent  interest  and  attorney's  fees  on  the 
note. — Parlin  &  Orendorff  Implement  Co.  v. 
Frey,  200  S.  W.  1143. 

®=>345  (Ky.)  Compromise  agreement  of  cor- 
poration's creditors  with  its  solvent  directors 
held  to  prevent  one  of  directors  setting  off 
against  his  indebtedness  to  corporation  his  pay- 
ment under  the  agreement. — Gay  v.  American 
Trading  Co.,  200  S.  W.  358. 

Vn.  CORPORATE   POWERS  AND 
I.IABIUTIS8. 

(A)  Ehctent  and  Bxerelse  of  Powers  In 
General. 

^=>370(1)  (Ark.)  A  corporation's  debts  may 
be  expressly  or  impliedly  assumed  by  another. 
— Warmack  v.  Major  Stave  Co.,  200  S.  W.  798. 
^S=>389  (Tex.Civ.App.)  Evidence  held  to  show 
that  the  corporation  received  «  benefit  so  as  to 
estop  it  to  assert  the  ultra  vires  character  of 
the  transaction. — Psriin  &  Orendorff  Implement 
Co.  T.  Prey,  200  S.  W.  1143. 

(B)   Representation  of  Corporation  by  Of* 
aeera  and  Aareata. 

9s»4IO  (Mo.App.)  Where  general  manager  of 
corporation  engaged  in  grain  and  mule  busi. 
ness  in  name  of  corporation  purchased  soft 
drinks,  held,  that  corporation  was  not  liable  on 
theory  that  be  acted  within  apparent  scope  of 
his  authority.— St.  Louis  Beverage  Co.  v.  Plant- 
ers' Grain  Elevator,  Mule  &  Feed  Co.,  200  S. 
W.  780. 

4=9430  (Mo.App.)  One  accepting  a  check  from 
a  corporation  drawn  by  an  officer  thereof  in 
payment  of  his  private  obligation  takes  the  risk 
of  being  required  to  restore  the  proceeds  in  the 
event  that  the  corporate  funds  are  thereby  mis- 
applied.— Reynolds  v.  Union  Station  Bank  of 
St.  I»uiB,  200  S.  W.  711. 

4=9432(6)  (Mo.App.)  In  action  to  recover 
amount  which  secretary  and  promoter  of  insur- 
ance company  paid  to  par^  advancing  pre- 
liminary expenses,  defendant  held  to  have  bur- 
den of  showing  the  secretary's  authority  or  tiis 
beneficial  ownership  of  the  fund. — Reynolds  v. 
Union  Station  Bank  of  St.  Louis,  200  S.  W.  711. 
€=>432(9)  (Mo.App.)  Where  it  was  sought  to 
hold  defendant  corporation  liable  for  a  shipment 
of  soft  drinks  ordered  by  its  general  manager, 
held,  under  circumstances,  admission  of  resolu- 
tions limiting  his  authority  was  not  error. — St. 
Louis  Beverage  Go.  v.  Planters'  Grain  Elevator, 
Mule  &  Feed  Co.,  200  S.  W.  780. 

(O  Property  and  CooTeyaneea. 

4=s>445  (Ark.)  Mere  transfer  of  corporate  as- 
sets does  not  make  purchaser  liable  for  cor- 
poration's debts.— Warmack  ▼.  Major  Stave  Co., 
200  a  W.  799. 

(P)   Civil    Actions. 

^3521  (Mo.App.)  In  action  to  recover  amount 
of  check  delivered  by  secretary  and  promoter 
of  insurance  company  for  money  advanced  for 
preliminary  expenses,  evidence  held  notto  war- 
rant instruction  hypothesizing  the  directors' 
consent  to  and  authorization  of  such  action.— 
Revnolds  V.  Union  Station  Bank  of  St  Louis, 
200  S.  W.  711. 

Vm.   INSOI.VENOT  ANB  RECEIVERS. 

«=!»553(1)  (Tex.Civ.App.)  Where  pledgor  of 
corporate  stock  could  obtain  adequate  relief  by 
injunction  restraining  pledgee  from  disposing  of 
the  stock  and  corporation  from  transferring  it 
on  its  books  pending  litigation,  he  cannot  have 
a  receiver  appointed. — Merchants'  Transfer  Co. 
V.  Hildebrand,  200  S.  W.  551. 

Where  corporate  stock  pledged  was  wrong- 
fully voted  by  pledgee,  whereby  charter  amend- 
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ment  was  procured  authorizing  company  to  em- 
bark in  hazardous  business,  pledKor  stockhold- 
er's remedy  by  suit  for  injunction  against  com- 
pany or  to  set  aside  action  by  it,  was  adequate; 
and  there  was  no  ground  for  receivership. — Id. 
Injunction  was  adequate  remedy  for  corpo- 
rate stockholder  seeking  receivership  and  com- 
plaining contracts  were  to  be  made  by  company 
to  launch  into  hazardous  business  authorized 
by  amendment  to  charter  improperly  procured 
by  a  pledgee's  voting  stock;  hence  there  was 
no  ground  for  appointment  of  receiver. — Id. 
<S=a568  (Ky.)  Where  corporation  becomes  in- 
solvent, and  recMver  Is  appointed,  it  is  his 
duty  to  collect  assets,  pay  general  creditors, 
and  distribute  any  remainder  between  stock- 
holders, and  burdens  should  be  equalized  be- 
tween those  stockholders  who  have  paid  for 
their  stock  and  those  who  have  not.— Preston 
V.  JeflEers,  200  S.  W.  654. 

XI.  DISSOX.VTIOH  AND  FOBFEIT1TBE 
OF  FRANCHISE. 

€=>629  (Ark.)  Under  promoter's  preference 
agreement  in  favor  of  holders  of  cash  stock, 
stock  of  such  holders  held  subject,  on  decree 
for  distribution  of  the  proceeds  of  the  sale  of 
corporate  property,  to  pro  rata  share  of  in- 
debtedness of  the  corporation. — Coffman  v.  Mc- 
Kee,  200  S.  W.  987. 

XH.  FOKEION     CORPORATIONS. 

^=>657<8)  (Ark.)  Contract  by  foreign  corpo- 
ration before  complying  with  laws  of  Arkansas 
is  net  void,  but  enforceable  where  statutes  are 
coinpUed  with  before  institution  of  action. — ^J. 
R.  Watkins  Medical  Co.  v.  Martin,  200  S.  W. 
283. 

CORRESPONDENCE. 

See  Sales,  «ss>32. 

CORROBORATION. 

See  Witnesses,  (S=>410.. 

COSTS. 

See  Divorce,  <8=»189. 

TV.   SECTTRITT  FOR  PATMENT. 

<S=>II0(2)  (Ky.)  Residence  being  largely  a 
matter  of  intention,  it  was  not  error  to  over- 
rule motion  for  bond  for  costs,  when  plaintiff 
resided  within  the  state  at  the  institution  of 
the  action,  and  stated  at  trial  that  she  was 
only  temporarily  in  West  Virginia  visiting  a 
son.— Kentucky  Union  Co.  v.  Lovely,  200  S.  W. 
950. 

VH.   ON  APFEAI.  OB  ERROR,  AND  ON 
NEW  TRIAI.  OR  MOTION  THERE- 
FOR. 

«s»254(l)  (Tez.Civ.App.)  Where  statement  of 
facts  is  prepared  by  trial  court  pursuant  to 
Rev.  St.  1911,  art.  2069,  parties  having  failed 
to  agree,  there  can  be  no  charge  against  either 
p&Tty  for  such  statement  tazeid  as  costs. — Du- 
gan  V.  Smith,  200  S.  W.  548. 

COTENANCY. 

See  Tenancy  in  Common. 

COTTON. 

Se«  Bailment,  <^s31. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 


COUNTIES. 

IV.  FISCAX.  BCANAOEBIENT,  PUBUC 

DEBT,  SECURITIES,  AND 

TAXATION. 

$=s>l78  (Tex.)  Under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  606,  stating  requisites  of 
proposition  for  issuance  of  bonds,,  the  commis- 
sioners' court  in  submitting  proposition  for  is- 
suance of  bridge  bonds  must  state  the  purpose 
in  the  order  for  election  and  in  the  notice  of 
election.— Moore  v.  Coffman,  200  S.  W.  374. 

Where  commissioners'  court  in  submitting 
question  of  bond  issues  stated  purpose  to  build 
bridges,  and  furtherance  stated  specific  loca- 
tions, statement  of  location'^  could  not  be  dis- 
regarded as  surplusage,  but  was  essential  part 
of  purpose  of  bonds. — Id. 

®=»I90(1)  (Tez.Civ.App.)  Levy  of  taxes  in 
guise  of  one  fund,  with  intent  to  use  for  an- 
other, which  thereby  would  exceed  constitution- 
al limit,  is  illegal  and  void. — Veltmann  v.  Sla- 
tor,  200  S.  W.  539. 

^=»f90(2)  (Tex.Civ.App.)  Where  commission- 
ers levied  tax  for  building  fund  of  county,  with 
intent  to  swell  general  fund  beyond  limit  of  2a 
cents  on  $100,  as  provided  by  Const,  art.  8,  S 
9,  levy  was  void.— Veltmann  t.  Slator,  200  8. 
W.  639. 

<S=>I96(3)  (Tex.Civ.App.)  As  it  would  be  un- 
lawful to  transfer  taxes  levied  and  collected 
for  public  building  fund  to  general  county 
fund,  when  that  fund  exhausted  constilutionni 
limit,  such  transfer  could  be  enjoined.— Velt- 
mann V.  Slator,  200  S,  W.  539. 

Unlawful  intent  of  commissioners  to  trans- 
fer tax  levied  for  county  building  fund  to 
general  fund  -was  material  issue  of  fact,  and 
district  judge  had  authority  to  enjoin  collection 
of  tax  untu  such  issue  had  been  determined. 
-Id. 

«=>I96(4)  (Tex.Civ.Apjp.)  Tender  of  all  legal 
taxes  was  not  condition  precedent  to  tax- 
payer's suit  to  restrain  collection  of  levy  for 
public  building  fund,  no  part  of  which  was 
legal.— Veltmann  v.  Slator,  200  S.  W.  539. 

«=»I96(6)  (Tex.Civ.App.)  In  taxpayer's  suit 
to  enjoin  payment  of  monthly  allowance  to 
certn^  county  officers,  such  offiders  were 
necessary  parties. — Veltmann  t.  Slator,  200  S. 
W.  539. 

■&=3l96(7)  (Tex.Civ.App.)  Objection  that  pe- 
tition does  not  state  amount  of  tax  that  will 
be  collected  from  petitioner  stockholders  is 
met  by  allegation  that  assessed  value  of  prop- 
erty of  one  is  $39,000,  and  other  $80,000.— 
Veltmann  v.  Slator,  200  S.  W.  539. 

V.  OI.AIMS  AOAINST  GOTTNTT. 

9=>204(4)  (Ark.)  Where  a  claim  against  a 
county  consisted  of  a  number  of  items  for  dif- 
ferent bridges  furnished  at  different  times,  the 
county  court  had  jurisdiction  to  pass  upon  the 
items  separately,  and  allow  or  disallow  thera 
separately. — ^Hempstead  County  v.  Hope  Bridge 
Co.,  200  S.  W.  9^. 

$=>205(3)  (Ark.)  Where  county  court  amend- 
ed claim  against  county,  and  entered  judgment 
for  items  on  which  it  was  then  prepared  to 
pass  judgment,  held,  that  this  was  not  a  judg- 
ment of  disallowance  of  other  items  from  wMch 
claimant  was  required  to  appeal. — ^Hempstead 
County  V.  Hope  Bridge  Co.,  200  S.  W.  983. 

COURTS. 

See  Clerks  of  Courts;  Contempt;  Criminal 
Law,  <8=390-101;  Divorce,  iS=»124-189;  Eq- 
uity, ®=>8,  42;  Executors  and  Adsoinistra- 
tors,  <S=93T;  Judges;  Justices  of  the  Peace: 
Removal  of  Causes. 
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n.  ESTAAUSKMBHT.  OBOAXIZA- 

TIOH,  AHBPBOCED1TBB  IN 

OEHEBAXi. 

(B)  Terma,  Vaeatloaa,  Place  snA  Time  of 

Holdlnar  OonFt,  Ceavtiiovae*,  aad 

Accon^nodattoua. 

^=963  (Tex.OlT.App.)  All  proceedings  of  a  dis- 
trict coart  at  a  time  when  the  holding  of  such 
court  ia  unauthorized  by  law  are  aull  and  void. 
— Trabue  v.  Ash,  200  S.  W.  415. 
«=>65  (Tei.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1720,  the  length  of  a 
special  term  of  court  may  be  longer  than  that 
authorized  for  a  regular  term,  in  the  discretion 
of  the  judge.— Trabue  t.  Ash,  200  S.  W.  415. 

(D)  Rnlea  of  Decialon,  AdiadioatloBa. 
Onlnleaa,  ami  Reoorda. 

<=»9f(2)  (Mo.)  Decision  of  Court  of  Appeals 
is  not  binding  on  Supreme  Court  in  determming 
whether  Court  of  Appeals  has  failed  to  follow 
previous  ruling  of  Supreme  Court.— State  ex 
rcL  Harriman  v.  Reynolds,  200  S.  W.  296. 
^s>93(l)  (Ark.)  Former  decisions  as  to  in- 
validity of  tax  deed  when  levying  court  did 
not  convene  on  date  required  by  law,  held  not 
reviewable  after  they  nave  become  rules  of 
property.— Britt  v.  Harper,  200  S.  W.  787. 
^=»SI7(1)  (Mo.App.)  In  determining  liability 
of  telegraph  company  for  negligent  delay  in 
transmission  of  interstate  message,  the  law  as 
construed  by  federal  courts  touchmg  question 
must  be  followed.— Diffenderffer  v.  Western 
Union  Telegraph  Co.,  200  S.  W.  706. 
^=997(5)  (Mo.)  The  Supreme  Court  of  Missouri 
will  keep  to  its  present  construction  of  the  com- 
mon law  concerning  assumption  of  risk  in  cases 
involving  federal  law  until  a  federal  court  says 
we  cannot  so  apply  the  common  law. — Williams 

V.  Pryor,  200  S.  W.  53. 

VI.  COTJBTS   OF  APPEIXATE  JURIS- 

DICTION. 

(A)    Gronnda    of    Jarladietlon    in    General. 

^=»207(1)  (Mo.)  The  Supreme  Court  will  not 
issue  an  original  writ,  over  which  any  Court  of 
Appeals  has  jurisdiction.— State  ex  reL  Dong- 
las  V.  Tune,  200  S.  W.  1062. 
^=9207(4)  (Mo.)  Mandamus  to  compel  pro- 
duction of  letter  for  use  in  action  being  collat- 
eral proceeding  to  the  action,  jurisdiction  of 
Court  of  Appeals  under  Const,  art.  6,  §  12,  to 
issue  the  writ  is  not  afTected  by  amount  sued 
for.— State  ex  rel.  Douglas  y.  Tune,  200  S.  W,. 
10^. 

<S=3>209(2)  (Mo.)  On  certiorari  to  review'  deci- 
sion of  Court  of  Appeals,  it  will  be  assumed 
that  such  court,  if  its  decision  was  out  of  har- 
mony with  decision  of  another  Court  of  Ap- 
peals, would  on  its  own  motion  have  certified 
(;ase  to  Supreme  Court. — State  ex  reL  Harriman 
V.  Reynolds,  200  S.  W.  296. 

(B)  Coarta  of  Particular  Statea. 

<=»23l(4)  (Mo.)  Decision  of  Court  of  Appeals 
that,  in  action  for  slander,  in  use  of  words  "has 
robbed  me  of  hundreds  of  dollars,"  instruction 
which  did  not  confine  charges  imputed  to  plain- 
tiff to  meaning  placed  upon  words  by  innuendo, 
was  reversible  error,  held  not  to  contravene  pri- 
or decisions  of  Supreme  Court,  so  as  to  author- 
ise review  of  such  decision. — State  ex  rel.  Har- 
riman V.  Reynolds,  200  S.  W.  296. 
^=3231(4)  (Mo.)  In  determining,  on  certiorari 
whether  a  decision  of  the  Court  of  Appeals 
conflicted  with  controlling  decisions  of  the  Su- 
preme Court,  an  alleged  fact  not  mentioned  in 
the  opinion  of  the  Court  of  Appeals  could  not 
be  taken  into  consideration. — State  ex  rel.  St. 
Regis  Realty  &  Investment  Co.  y.  Reynolds, 
200  S.  W.  1039. 

Holding  of  Court  of  Appeals  that  building 
contractor's  suret.v  was  discharged  held  not  in 
conflirt  with  decision  of  Supreme  Court. — Id. 


<a»23l(4)  (Mo.)  Holding  of  Court  of  Appeals 
that  where  corporation  gave  note  for  debt  of 
third  party  for  stock  purchased,  plaintiff's  re- 
lease of  third  party  was  not  a  sufficient  consid- 
eration, held  not  in  conflict  with  deciaions  of 
Supreme  Court. — State  ex  rel.  Shawhan  y.  El- 
lison, 200  S.  W.  1042. 

Holding  that  instruction  authorising  recovery 
on  corporation's  note  in  satisfaction  of  third 
party's  debt  was  erroneous,  held  not  contrary 
to  decisions  as  to  necessity  of  pleading  illegality 
of  contract. — Id. 

On  certiorari,  all  conflicts  between  decision 
of  Court  of  Appeals  and  decisions  of  Supreme 
Court  should  be  determined  whether  suggested 
by  relator  or  respondent,  .or  discovered  by  the 
court.— Id. 

Holding  of  Court  of  Appeals  that  evidence 
made  questions  for  jury  as  to  validity  of  con- 
sideration for  corporate  note,  held  not  in  con- 
Bict  with  decisions  that  presumption  may  not 
be  indulged  against  actual  knowledge. — Id. 

In  determining  on  certiorari  whether  a  deri- 
sion of  the  Court  of  Appeals  conflicts  with 
controlling  decisions  of  the  Supreme  Court,  the 
court  will  not  go  beyond  the  opinion  of  the 
Court  of  Appeals  to  ascertain  the  facts.— Id. 
«s>23l(23)  (Mo.)  Supreme  Court  has  no  ju- 
risdiction of  appeal  in  misdemeanor  case,  where 
demurrer  to  indictment  presented  no  constitu- 
tional question,  and  motion  to  quash,  on 
grounds  of  unconstitutionality  of  statute,  was 
not  preserved  by  bill  of  exceptions. — State  v. 
SoUars,  200  S.  W.  1052. 

«=>23l(26)  (Mo.)  Under  Const,  art  6,  |  12, 
it  is  not  sufficient  to  confer  appellate  jurisdic- 
tion, that  the  title  to  real  estate  may  be  col- 
laterally or  incidentally  involved,  or  that  the 
court  may  be  compelled  to  consider  it  in  order 
to  reach  a  decision  on  the  question  actually  up 
for  judgment— Schroer  v.  Brooks,  200  S.  W. 
1068. 

€=>23l(31)  (Mo.App.)  In  a,ction  in  two 
counts  to  reform  note  and  deed  of  trust,  and 
for  damages  from  grantee's  assignment,  where 
it  appears  title  to  real  estate  cannot  be  af- 
fected, and  is  not  involved,  and  cannot  be 
disturbed  by  any  judgment,  Court  of  Appeals 
has  jurisdiction. — Nevins  y.  Coleman,  2(K)  S. 
W.  445. 

$=>23l  (42)  (Mo.App.)  Proceeding  to  set  aside 
dismissal  of  ejectment  action  and  enter  judg- 
ment for  moving  party  pursuant  to  stipulation 
to  abide  result  of  similar  action  involves  title 
to  real  estate,  so  as  to  require  appeal  to  Su- 
preme Court,  and  not  to  Court  of  Appeals. — 
Norton  v.  Reed,  200  S.  W.  667. 
ig=»247(ll)  (Tci.Civ.App.)  Although  garnish- 
ment proceeding  under  Rev.  St_1011,  art  271, 
is  ancillary  to  main  action,  yet  in  view  of  arti- 
cles 274,  293,  299,  it  is  suit  between  judgment 
creditor  and  garnishee,  in  which  the  "amount 
in  controversy"  affecting  jurisdiction  is  "the 
amount  of  plaintiff's  judgment,  with  interest  and 
costs,"  and  where  plaintiff's  judgment  is  less, 
but  with  interest  called  for  by  the  judgment  ex- 
ceeds, 1100,  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  1589,  providing  amount  in  controversy  shall 
be  "exclusive  of  interest  and  costs,"  does  not 
apply. — Fannin  County  Nat.  Bank  v.  Gross,  200 
S.  W.  187. 

«=>247(11)  (Tex.Cay.App.)  Where  plaintiff  sued 
in  justice  court  for  damages  for  negligent  death 
on  a  certain  date  of  a  horse  valued  at  $100,  not 
asking  for  interest  the  interest  is  not  in  con- 
troversy so  that  the  Court  of  Civil  Appeals  is 
without  jurisdiction.— international  &  0.  N.  Ry. 
Co.  y.  Lyon,  200  S.  W.  228. 

Vm.   COKCUBREMT  AND  GONXXICT. 
INO  XURISDIOTXON.  AND  OOMITT. 

(A)  Conrta  of  game  State,  and  Traaater  «f 
Caaaea. 

€=»472(4)  (Mo.App.)  Legal  services  rendered 
an  estate  at  the  instance  of  an  executor  are 
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demtmds  a;(ainst  the  estate  within  Rev.  St. 
1909,  §  197,  and  the  circuit  court  has  concur- 
rent jurisdiction  with  probate  court  to  try  an 
action  brought  to  recover  for  such  services. — 
State  ex  rel.  Tempel  v.  Garesche,  200  S.  W. 
735. 

«=9480(2)  (Tex.Civ.App.)  Where  creditor  of 
insured  garnished  insurer,  which  paid  amount 
of  policy  into  district  court  after  insured  sued 
on  the  policy  in  county  court,  and  creditor 
got  judgment  which  was  paid,  the  district 
court  could  not  perpetually  enjoin  enforce- 
ment of  the  county  court  judgment  against 
the  insurer  in  view  of  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  4653,  as  to  return  of  in- 
junction writs.— Klaras  v.  North  British  & 
Mercantile  Ins.  Co.  of  London  &  Edinburgh, 
200  S.  W.  584. 

In  such  case,  it  was  not  necessary  to  enjoin 
execution  of  the  county  court  judgment,  but 
such   court   could   issue   necessary   order. — Id. 

(C)    Court*    of    DllTcrent    States    or    Co«n- 
«rlea. 

9=»5I4  (Mo.App.)  Court  of  Kansas,  in  divorce 
suit,  was  not  authorized  to  ignore  prior  jurisdic- 
tion over  child  of  marriage  asserted  and  acted 
upon  by  juvenile  division  of  circuit  court  of 
Missouri,  though  child  had  from  necessity  been 
temporarily  taken  into  Kansas  by  its  mother.— 
State  ex  rel.  Coffield  v.  Buckner,  200  S.  W.  94. 

COVENANTS. 

n.   CONSTBUCTION  AND  OPEBA- 

TION. 

(C)  CoveaaatB  ••  to  Dae  of  Real  Propertr. 

4=»5I(2)  (Mo.)  Restrictive  covenants  as  to 
character  of  buildings  that  may  be  erected  on 
lands  are  in  Uie  nature  of  easements  reserved 
by  the  grantor  and  appurtenant  to  bis  other 
lands.— Bolin  v.  Tyrol  Inv.  Co.,  200  S.  W.  1059. 
Restrictive  covenants  as  to  the  character  of 
structures  that  may  be  erected  on  the  land  be- 
ing in  derogation  of  the  fee  will  not  be  extend- 
ed by  implication  to  include  anything  not  clear- 
ly expressed;  that  is,  if  reasonable  and  sub- 
stantial doubt  arises,  it  must  be  resolved 
against  the  grantor.— Id. 

m.  PERFORMANCE  OB  BREACH. 

«=9lOO(2)  (Tex.Civ.App.)  Judgment  in  favor 
of  holder  of  vendor's  lien  notes  foreclosing  lien 
he  asserted  against  land  did  nut  constitute 
breach  of  covenant  of  general  warranty  by 
grantee  of  purchaser,  who  conveyed  to  others. 
—Davis  V.  Teal,  200  S.  W.  1166. 
$=>I03(2)  (Mo.)  An  apartment  house  con- 
taining six  dwelling  apartments  is  a  house  with- 
in the  meaning  of  the  term  as  used  in  a  re- 
strictive covenant,  providing  that  not  more 
than  one  such  dwelling  "house"  shall  be  erected 
on  each  50  front  foot,  and  is  not  six  houses. — 
Bolin  V.  Tyrol  Inv.  Co.,  200  S.  W.  1059. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  ^»994:  Evidence,  4=9 
588;   Trial,  «S=»244. 

CREDITORS. 

See  Bankruptcy:  Creditors'  Suit;  Fraudulent 
Conveyances;  Principal  and  Surety,  ®=»136- 
162;    Subrogation. 

CREDITORS'  SUIT. 

Bee  Fraudulent  Conveyances,  ®=5>208-801. 

$=>5  (Mo.App.)  Where  wife,  pending  suit 
against  her  husband,  an  attorney,  for  divorce, 
brought  another  suit  in  equity,  alleging  he  owed 
her  ^7,000)  ohe  had  adequate  remedy  at  law  by 


garnishing  any  money  otring  Inuband  as  connsel 
fees  in  hands  of  his  associates  in  personal  injury 
case  against  street  railway,  and  was  not  re- 
Quired  to  resort  to  equity  by  suit  to  impound. — 
Cooksey  v.  Cooksey,  200  S.  W.  103. 

CRIMINAL  LAW. 

See  Assault  and  Battery,  «=»49-100 ;  Bail,  «=» 
44-72;  Burglary;  Contempt.  ®=»1Q;  Dis- 
orderly House;  District  and  Prosecuting  At- 
torneys; Forgery;  Fornication;  Gaining; 
Homicide;  Indictment  and  Information;  In- 
fants, $=>16,  18;  Intoxicating  Idquors,  #=> 
205-236;  Larceny;  Malicious  Prosecution; 
Pardon;  Prostitution;  Rape;  Weapons; 
Witnesses,  <S=»337. 

I.   NATTTBE  AND  EXiEHENTB  OF 

CRIME  AND  DEFENSES 

IN   OENElUilk 

€=»l_3  (Tei.Cr.App.)  Juvenile  delinquent  law, 
defining  juvenile  delinquents  and  proviaing  for 
trial,  procedure,  penalty,  commitment,  etc.,  held 
not  so  uncertain  and  indefinite  within  Pen.  Code 
1911,  art.  6,  as  to  be  invalid.— Miller  v.  State, 
200  S.  W.  389. 

^=»I3  (Tez.Cr.App.)  Juvenile  delinquent  law, 
defining  juvenile  delinquents  and  providing  for 
trial,  procedure,  penalty,  commitment,  etc  AcM 
not  so  uncertain  and  indefinite  within  P.  C.  art. 
6  as  to  be  invalid.— Ex  parte  Pruitt,  200  S.  W. 
392. 

<S=329  (Tex.Cr.App.)  It  is  not  always  true 
that  one  transaction  will  constitute  but  one 
offense,  but  the  volition  must  be  identical. — Ex 
parte  Jones,  200  S.  W.  1085. 

IV.  J1TBISDIGTION. 

«=>90(2)  (Tex.Cr.App.)  Under  Rer.  St 
1911,  art  10,  because  complaint  charging  de- 
fendant with  gaming  was  sworn  to  by  sheriff 
before  justice  of  the  peace,  that  of  itself  did 
not  give  justice  jurisdiction  to  try  case.— 
Wrenn  v.  State,  200  S.  W.  844. 
<e=>IOO(l)  (Tex.Cr.App.)  Where  sheriff swot« 
to  complaint  against  defendant  for  gaming  be- 
fore justice  of  the  peace,  and  the  justice,  by 
mistake  and  under  misapprehension  of  sher- 
iff's intention  not  to  try  case  before  him,  placed 
his  file  mark  on  complaint,  county  court  was 
not  thereby  deprived  of  jurisdiction. — Wrenn 
V.  State.  200  S.  W.  844. 

<&=al00(3)  (Tex.Or.App.)  Under  Code  Or. 
Proc.  1911,  art.  63,  if  justice  conrt  first  ac- 
quired jurisdiction  of  prosecution  for  gaming, 
justice  should  have  retained  jurisdiction  and 
disposed  of  ease.— Wrenn  v.  State,  200  S.  W. 
844. 

®=s>IOI(2)  (Tez.Cr.App.)  As  indictment  must 
be  presented  in  district  court  county  conrt  can 
only  acquire  jurisdiction  by  order  of  transfer  as 
required  by  statute.— Dalton  v.  State,  200  S.  W. 
385. 

v.  VENUE. 

(A)   Place  of  BrlnvinK  Proneonttoa. 

«=>II2(7)  (Tex.Cr.App.)  Where  calf  was  stol- 
en in  one  county  and  taken  into  another,  latter 
county  may  be  given  as  venue  of  theft— Phi- 
lips V.  State,  200  S.  W.  1001. 

UC.  ARRAIGNMENT  AND  PI.EA8.  AND 

NOI.I.E  PROSEQUI  OB  DXSCON- 

TINUANOE. 

€=>292(1)  (Tex.Cr.App.)  In  prosecution  for 
gaming,  court  properly  overruled  defendant's 
plea  of  former  conviction,  which  was  not  sworn 
to  as  Code  Cr.  Proc.  1911,  art  573,  requires.— 
Wrenn  v.  State,  200  8.  W.  844. 
«=>292(2)  (Tex.Cr.App.)  General  rule,  re- 
quiring pleading  of  identity  of  transactions  in- 
volved m  two  indictments,  would  not  apply 
where  the  two  Indictments  embraced  but  one 
act,  and  the  difference  was  in  name  only,  since 
the  court  would  judicially  know  the  proceedings 
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on  accused'a  application  for  habeas  corpas  un- 
der the  first  indictment,  and  pleading  and  proof 
-would  be  dispensed  with. — Ex  parte  Jones,  200 
S.  W.  1085. 

X.  EVIDENCE. 

<A)  Jadielal     Notiee,     i>resiiat»tIoAB,     and 
Burden    of   Proof. 

«s>304(13)  (Ark.)  The  conrt  wiU  take  judi- 
cial notice  of  what  is  the  countr  seat  of  a 
county  and  that  its  circuit  court  is  held  there. 
— Ragsdale  r.  State,  200  &  W.  802. 

(B)  Fnota  in  laane  and  Relevant  to  laanea, 

and  Res  0«at«e. 

^=>338<4,  5)  (Tez.Cr.App.)  Testimony  of  mer- 
chant, father  of  deceased,  as  to  details  of  busi- 
ness transactioDa  with  defendant's  father,  held 
inadmissible.— Wallace  v.  State,  200  S.  W.  407. 

That  defendant's  bill  at  decedent's  father's 
store  was  nnsatisfied  at  time  of  trial,  held  in- 
admissible.— Id. 

That  deceased's  lodge  duea  were  paid  by  mem- 
ber of  hia  family  after  he  waa  stabbed  held  in- 
admissible.— Id. 

«ss>366(6)  (Tez.Cr.App.)  . Conversations  to 
which  deceased  was  a  party,  which  took  place 
after  he  had  reached  his  home,  he  having  drop- 
ped into  a  saloon  on  his  way  there  from  scene 
of  the  affray,  etc^^were  not  res  geatm.— Wallace 
V.  State,  200  8.  W.  407. 

(C)  other  Oflenaea,  and  Cltaraeter  of  Ae- 

enaed. 

«=»369(6)  (Tex.CrvApp.)  Where  defendant, 
charged  with  illegally  selling  intoxicants,  her- 
self swore  she  never  sold  liquor  to  state's  wit- 
ness at  any  time,  state  had  right  to  have  its 
witness  in  rebuttal  swear  he  did  buy  intox- 
icating liquor  from  defendant  at  other  times, 
though  particulars  of  sales  would  be  inadmissi- 
ble.—Reed  V.  State,  200  S.  W.  843. 

•8=>369(15)  (Tex.Cr.App.)  In  prosecution  for 
robbery  from  the  person,  evidence  regarding  an- 
other similar  robbery  on  the  same  night  held 
inadmissible  for  purpose  of  identifleation  of  ac- 
cused.—Lancaster  V.  State,  200  S.  W.  167. 

«=>376  (Tex.Cr.App.)  Proof  that  defendant 
registered  in  town  under  alias  and  claimed  to 
be  deaf-mute,  introduced  in  connection  with 
identity  as  having  been  in  vicinity  of  crime  at 
time,  was  not  within  law  prohibiting  attack  on 
character  of  defendant  by  state. — SlcGarry  v. 
State,  200  S.  W.  527. 

(D)  Haterlalltj-  and   Competencr  In   Gen- 

eral. 

«=9385  (Tex.Cr.App.)  It  is  not  ground  of  ob- 
jection to  admission  of  testimony  that  witness 
had  previously  testified  differently. — Tx>ng  v. 
State,  200  S.  W.  160. 

«=>393  (1)  (Tex.Cl-.App.)  Permitting  state 
to  prove  that  defendant  made  finger  prints  on 
paper  vdhicl^  borresponded  with  prints  on 
glass  of  window  pane  in  burglarized  premises 
was  not  violative  of  Bill  of  Rights,  g  10,  pro- 
viding accused  must  not  be  required  to  give 
evidence.— McGarry   v.   State,   200   S.    W.   527. 

<S=>395  (Tex.Cr.App.)  nocumenta  found  in 
defendant's  wallet  comprising  certificates  that 
J.  J.  Wilson  (not  defendant's  name,  but  name 
under  which  he  registered  at  hotel  in  vicinity 
of  burglanr  charged)  was  a  deaf-mute,  and 
worthy  of  assistance,  and  data  connected 
therewith,  were  improperly  received.— Mc- 
Garry V.  State,  200  S.  W.  527. 
«^=3396(2)  (Tex.Cr.App.)  Affidavit  of  father  of 
prosecutrix,  made  for  school  purposes,  giving 
her  birthday,  having  in  statutory  rape  been  in- 
troduced by  the  state,  defendant  could  introduce 
another  part  of  it  giving  the  birthday  of  the 
next  child  only  six  months  later.— Ford  v.  State, 
200  S.  W.  841. 


(IC)  Beat  and    Sneondary   and    nenianatra« 
tlve  ETldenoe. 

4=>400(6)  (Ky.)  In  prosecution  against  rail- 
road company  for  failing  to  maintain  a  station 
in  an  incorporated  town,  as  required  by  Ky. 
St  I  772,  incorporation  of  the  town  may  be 
proved  by  parol. — Commonwealth  v.  Souuiern 
Ry.  Co.  in  Kentucky,  200  S.  W.  653. 
9=>403  (Ky.)  Where  incorporation  of  a  mu- 
nicipal corporation  is  proved  by  parol  evidence, 
in  a  prosecution  against  a  railroad  for  not  main- 
taining depots  such  evidence  must  show  at 
least  a  de  facto  existence  of  the  corporation 
at  time  in  question. — Commonwealth  v.  South- 
em  »y.  Co.  in  Kentucky,  200  S.  W.  663. 

<F)  Admlaalons,    Declaration*,    and    Hear- 
say. 

®=>4I9,  420(1)  (Tex.  Cr.  App.)  In  prosecution 
for  selling  intoxicanto,  testimony,  by  state's 
witness,  county  attorney,  and  deputy  sheriff, 
that  when  state's  witness  swore  to  complaint,  he 
made  to  attorney  and  sheriff  substantially  same 
statements  as  to  purchasing  liquor  from  de- 
fendant that  he  testified  to  on  stand,  was  hear- 
saj'.- Reed  v.  State,  200  S.  W.  843. 

«a>4l9,  429(6)  (Tex.Cr.App.)  Conversations 
between  deceased  and  father  or  mother,  after 
he  went  home  after  he  had  been  «tabbed,  as  to 
who  had  done  stabbing,  were  inadmissible  as 
hearsay.— Wallace  v.  State,  200  S.  W.  407. 

(H)  Documentary  Evidence  and  Kxclnalon 
of   Parol    Hvldence   Therebr* 

®=»434  (Tex.Cr.App.)  A  church  record  of 
birth  and  baptism  of  child  is  admissible  on  is- 
sue of  her  age  on  prosecution  for  assault  on 
her  with  intent  to  rape,  indictment  charging 
that  she  was  under  age  of  15  years.— Ford  v. 
State,  200  S.  W.  841. 

(I)  Opinion  Bvldenee. 

^=5>448(11)  (Ky.)  Where  accused  defended  on 
the  ground  that  deceased  had  attempted  an  as- 
sault upon  her,  a  witness  testifying  to  specific 
acts  indicating  undue  familiarity  between  de- 
ceased and  accnsed  was  improperly  allowed  to 
state  upon  an  occasion  when  he  discovered  them 
together  his  opinion  that  it  looked  as  if  they 
had  been  lying  down. — Hagan  v.  Commonwealth, 
200  S.  W.  336. 

«S9452(2)  (Tez.Cr.App.)  Witnesses  who  had 
known  defendant  intimately  for  years  may  give 
their  opinion  that  when  they  arrested  him,  im- 
mediately after  the  offense,  be  was  not  insane. 
—Long  V.  State,  200  S.  W.  160. 

4=>49l  (Tex.Cr.App.)  Testimony  of  qualified 
expert  that  finger  prints  on  paper  admitted  to 
be  defendant's  were  identical  with  those  on 
broken  window  in  burglarized  premises,  made 
by  same  person,  was  admissible.— McGarry  v. 
State,  20()  S.  W.  527. 

(K)   Conteaaions. 

®s»53i(3)  (Tex.Cr.App.)  No  error  appears  in 
admission  of  written  confession  on  its  face  fill- 
ing legal  requirements,  when  the  prosecuting  at- 
torney before  whom  it  was  made  testified  that 
proper  legal  warning  was  given,  and  that  no 
promise  or  threat  was  made,  and  that  the  con- 
fession was  freely  and  voluntarily  made,  espe- 
cially where  the  court  submitted  to  the  jury 
the  question  whether  the  confession  was  freely 
and  voluntarily  made. — ^Robinson  v.  State,  200 
S.  W.  162. 

«=>534(1)  (Tex.Cr.App.)  Evidence  as  to  there 
being  surgical  instruments  and  papers  in  stolen 
car  and  as  to  finding  them  along  a  certain  road 
held  admissible  to  corroborate  defendant's  con- 
fession as  to  the  route  he  and  others  went  in  tne 
stolen  machine.— Hamilton  v.  State,  200  S.  W. 
155. 
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(H)  "Wtlm^t  and  SnmoteBcy. 

^=3555  (Tex.Cr.App.)  In  criminal  prosecu- 
tion, conflicts  in  testimony  of  prosecuting  wit- 
ness go  to  its  weiglit,  but  not  its  sufficiency,  to 
sustain  conviction. — Parker  t.  State,  200  S.  W. 
1083. 

«=564(2)  (Tex.Cr.App.)  Evidence  with  re- 
gard to  venue  of  crime  is  not  required  to  ex- 
clude reasonable  doubt— Phillips  v.  State,  200 
S.  W.  1091. 

i&=9564(3)  (Tex.Cr.App.)  Evidence  with  re- 
gard to  venue  of  crime  may  be  circnmstantiaL 
—Phillips  V.  State,  200  S.  W.  1091. 

ZI.  TIKEE  OF  TBIAI.  AND  OOMTIN- 
VANCE. 

«=»598(2)  (Ky.)  While  continuance  rests 
largely  in  discretion  of  trial  judge,  where  it  ia 
sought  on  account  of  absence  of  witness  some 
reasonable  diligence  must  be  shown. — Douthitt 
V.  Commonwealth,  200  S.  W.  400. 
€=598(6)  (Tex.Cr.App.)  Discretion  of  court 
in  overruling  defendant's  application  for  con- 
tinuance on  account  of  absence  of  witnesses 
was  not  abused  where  trial  took  place  October 
1st,  and  subpoenas  for  absent  witnesses  were 
not  issued  until  29th  of  September.— Marshall 
7.  State,  200  S.  W.  836. 

«s>603(2)  (Tex.Cr.App.)  Defendant's  appU- 
cation  for  continuance  to  secure  testimony  of 
two  witnesses  held  properl^r  denied  for  failure 
to  show  materiality  of  testimony.— Marshall  v. 
State,  200  S.  W.  836. 

<S=>603(11)  (Kj.)  Defendant's  affidavit  for 
continuance  after  appearance  term  on  ground 
of  absence  of  witness  helct  insufficient  as  to 
showing  of  diligence.- Douthitt  v.  Common- 
wealth, 200  S.  W.  466. 

€=>603(11)  (Tex.Cr.App.)  Application  for  con- 
tinuance must  show  what  was  done  with  pro- 
cess for  absent  witness,  whether  it  was  served, 
and  when  it  was  returned.— Marshall  v.  State, 
200  S.  W.  836. 

4=9608  (Tex.Cr.App.)  Denial  of  an  applica- 
tion for  a  continuance,  complying  with  the 
statute  and  setting  out  material  evidence,  on 
ground  that  appellant  was  illegally  sworn  by  one 
of  his  attorneys,  where  no  objection  thereto  was 
taken,  was  improper.— Waites  v.  State,  200  S. 
W.  380. 

®=6I4(1)  (Tex.Cr.App.)  Denial  of  a  second 
continuance  on  account  of  absence  of  defend- 
ant's wife  and  another  witness  was  not  error, 
where  application  did  not  state  that  the  testi- 
mony could  not  be  procured  from  any  other 
source,  as  required  by  Code  Cr.  Proc.  art.  609. 
—Steel  y.  State,  200  S.  W.  381. 
<$=s6l4(2)  (Tex.Cr.App.)  Denial  of  a  second 
continuance  on  account  of  absence  of  defend- 
ant's wife  and  another  witness  was  not  error, 
where  it  was  made  to  secure  cumulative  testi- 
mony.—Steel  V.  State,  200  S.  W.  381. 
«=>6I4(3)  (Tex.Cr.App.)  Denial  of  second 
continuance  on  account  of  absence  of  defend- 
ant's wife  and  another  witness  was  not  errar, 
where  there  was  a  lack  of  diligence  in  procuring 
their  attendance.— Steel  v.  State,  200  S.  W.  381. 

Xn.  TBIAL. 

(B)  Conne  and  Condnot  n<  Trial  in   Gen- 
eral. 

<e=s>639(2)  (Mo.)  Under  Rev.  St.  1909,  §  967, 
providing  that,  when  directed  by  Governor,  the 
Attorney  General  or  assistants  shall  aid  pros- 
ecuting attorney,  construed  with  sectioa  1007, 
defining  prosecuting  attorneys'  duties,  where 
prosecuting  attorney  is  not  incapacitated  or 
disqualiiiea,  court  cannot  direct  assisting  coun- 
sel to  assume  control  of  trial  of  criminal  case. 
-Ex  parte  Howell,  200  S.  W.  65. 
€=»65B  (Tex.Cr.App.)  Arrest  of  witness  dur- 
ing trial  on  charge  of  perjury,  not  made  under 
direction  of  judge  nor  m  presence  or  to  knowl- 
edge of  jury  hew  not  witbm  rule  requiring  a  re- 


versal where  court's  arrest  of  witness  indicates 
his  view  of  the  testimony.— Steel  v.  Slate,  200 
S.  W.  381. 

(O  Reeeptton  of  Blrldemee. 

(S=»662(6)  (Tex.Cr.App.)  Where  witness  tes- 
tifying in  former  trial  is  out  of  state  and  can- 
not be  reached,  his  former  testimony  may  be 
proved  and  introduced  without  violating  con- 
stitutional right  to  be  confronted  by  witnesses. 
— Robbina  v.  State,  200  S.  W.  525. 
®=>666>/2  (Ky.)  It  was  not  error,  in  prosecution 
for  murder,  to  permit  witness,  who  bad  stated 
several  times  ti>at  accused  made  no  remark 
about  a  policeman,  to  be  recalled  after  consult- 
ing with  prosecuting  attorney  to  testify  that 
accused  had  said  that  he  was  going  to  kill  a 
policeman.— Howard  v.  Commonwealth,  200  S. 
W.  29. 

<S=>687(1)  (Tex.Cr.App.)  Where  accused's 
wife  described  the  knife  with  which  he  killed 
deceased,  and  her  description  was  not  con- 
troverted, and  the  evidence  then  dosed,  it 
was  not  an  abuse  of  discretion  to  decline  to 
open  the  evidence  the  next  day  for  the  ad- 
mission of  the  knife. — ^Anselmo  ▼.  State,  200 
S.  W.  623. 

(E)    Araraments   and   Condvet    at    Conmael. 

iS=>699  (Tex.Cr.App.)_  The  manner  of  argument 
by  attorneys  in  criminal  prosecution  is  a  mat- 
ter within  the  discretion  of  the  court. — Cagle  v. 
State,  200  S.  W.  153. 

iS=>700  (Tex.Cr.App.)  The  prosecuting  attor- 
ney's challenge  to  accused's  counsel  to  submit 
case  without  argument  disapproved. — Lancaster 
V.  State,  200  S.  W.  167. 

$=»703  (Ark.]|  There  is  no  manifest  abuse  of 
the  court's  discretion  in  allowing  the  opening 
statement  of  the  prosecuting  attorney,  though 
it  contains  matters  not  subsequently  proved, 
where  they  were  not  foreign  to  the  issue,  and 
might  have  been  given  in  proof. — Ragsdale  v. 
State,  200  S.  W.  802. 

€=714  (Ark.)  There  was  no  error  in  allowing 
tiie  prosecutinjg  attorney  to  read  the  instruc- 
tions to  the  jury  in  a  homicide  case  and  to 
comment  on  tiiem,  as  long  as  he  did  not  er- 
roneously construe  them. — Baine  v.  State,  200 
S.  W.  999. 

<8=>720(2)  (Tex.Cr.App.)  Bill  of  exceptions  to 
statement  of  prosecuting  attorney  that  evidence 
showed  certain  facts,  when  in  fact  such  facts 
were  covered  by  counsel's  ap'eement  as  to  what 
absent  witnesses  would  testify  to,  does  not  show 
error,  where  court  submitted  to  jury  what  the 
agreement  was.— Robinson  v.  State,  200  S.  W. 
162. 

®=»722(3)  (Tex.Cr.App.)  In  prosecution  for  tm- 
lawful  gaming  in  a  private  residence,  argument 
of  counsel  as  to  defendant,  "He  comes  here  with 
a  grown  boy ;  he  sometimes  lets  play  his  hand, 
and  asks  an  honest  jury  to  turn  him  loose,"  wa:$ 
not  improper,  being  based  on  the  evidence  or 
inferences  therefrom.— Cagle  v.  State,  200  S.  \V. 
153. 

In  prosecution  for  unlawful  gaming  in  a  pri- 
vate residence,  argument  of  counsel  as  to  de- 
fendant, "Ue  comes  here  and  asks  you  to  sbidd 
him  behind  a  clause  of  the  statute  known  as  a 
place  commonly  resorted  to,"  was  not  improper, 
being  baseu  on  the  evidence  or  inferences  there- 
from.— Id. 

©=3726  (Tex.Cr.App.)  Defendant  cannot  com- 
plain of  remarks  ot  state's  attorney  which  are 
in  reply  to  and  caused  by  defendant's  attorne.v 
in  argument  stating  a  fact  outside  the  record.— 
Long  V.  State,  200  S.  W.  160. 
€=3730  (1)  (Tex.Cr.App.)  Prosecntoi's  objec- 
tionable remarks  in  cross-examination  of  defend- 
ant's witness  held  no  ground  for  reversal,  wher# 
court  told  jury  not  to  consider  such  remark.— 
Steel  V.  State,  200  S.  W.  381. 
®=»730(3)  (Ark.)  Defendant's  right  to  a  fair 
trial  held  safeguarded,  notwithstanding  repeat- 
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•  ed  attempts  to  introdnce  foreifm  matter,  by  ex- 
clusion and  refasal  to  permit  farther  inquiry. — 
Kagsdale  t.  State,  200  S.  W.  802. 
«=9730(7)  (Ark.)  For  the  court  to  rebuke  the 
prosecuting  attorney  in  the  jura's  presence,  and 
say  that  the  matters  covered  in  his  statement 
had  been  excluded  from  the  jury's  considera- 
tion, is  tantamount  to  instruction  to  disregard. 
-Bagsdale  ▼.  State,  200  S.  W.  802. 

(F)   ProTlnoe  a<   Coart   aad  Jary  la  Oca- 
mrmJu 

$=9741(1)  (Ky.)  Where  there  is  any  evidence, 
however  alight,  tending  to  show  guilt  of  ac- 
cused, case  is  for  jury.— Johnson  v.  Common- 
wealth, 200  S.  W.  86. 

(6)  Ne«easltr,  Reqalaltea,  and  infflcleaey 
of  Iaatmetl«n«. 

«=9784(1)  (Tex.Cr.App.)  In  prosecution  for 
homicide,  court  held  justified  m  not  charging 
law  of  circumstantial  evidence. — Castoreno  v. 
State,  200  a  W.  401. 

«s>804(l)  (T«Cr.App.)  In  the  absence  of  re- 
qnest,  a  written  charge  is  unnecessary  in  a  pros- 
ecution for  a  misdemeanor.— Odom  v.  State,  200 
S.  W.  833. 

€=9814(1)  (Ark.)  Instruction  that  offense  was 
assault  and  battery,  if  killing  would  have  con- 
stituted manslanghter  held  properly  refused, 
where  no  battery  was  diarged  in  the  indict- 
ment—Johnson T.  State,  200  S.  W.  982. 

<g=>8l4(ll)  (Tex.Cr.App.)  On  trial  for  theft  of 
automobile,  evidence  held  to  justify  instruction 
on  alibi.— Hamilton  v.  State,  200  S.  W.  155. 

«=»8I4(17)  (Tex.Cr.App.)  Testimony  on  prose- 
cution for  theft  from  the  person  held  to  be 
equivalent  to  direct  testimony  of  the  taking,  so 
that  instruction  on  circumstantial  evidence  was 
not  necessary.— Cleveland  v.  State,  200  S.  W. 
152. 

<S=>8I4(17)  (Tez.CrApp.)  In  prosecution  for 
forgery  of  check,  court's  failure  to  charge  on 
circumstantial  evidence  helA  error.— Johnson 
▼.  State,  200  S.  W.  622. 

«=98I4(19)  (Tex.Cr.App.)  Defendant's  confes- 
sion as  to  tlieft  of  automobile  held  to  justify  an 
instruction  on  the  law  of  principals;  it  show- 
ing that  some  or  all  of  the  other  participanta 
were  principals  with  defendant.— Hamilton  v. 
State,  200  S.  W.  156. 

«=»823(6)  (Tex.Cr.App.)  In  trial  for  murder,  a 
charge  on  self-defense,  objectionable  as  submit- 
ting the  issue  of  actual  danger  alone,  wag  cured 
in  a  spMial  charge  at  defendant's  request  fair- 
ly submitting  the  law  of  apparent  danger.— 
Steel  V.  State,  200  S.  W.  381. 

(R)  Reqaeats    tor    Inatraotlons. 

^=>829(1)  (Ark.)  Where  an  issue  in  a  homi- 
cide case  is  fully  covered,  the  court  can  prop- 
erly refuse  further  instructions  thereon.— Baine 
V.   State,  200  S.  W.  999. 

(S=:»829(l)  (Tex.Cr.App.)  Refusal  of  special 
charges  covered  by  charge  given  is  not  error. — 
Parker  v.  State,  200  S.  W.  1083. 

®=>830  (Ark.)  Failure  to  charge  on  offenses 
lower  than  assault,  with  intent  to  kill,  held  not 
error,  where  the  only  requested  instruction  on 
the  subject  was  erroneous. — Johnson  v.  State, 
20O  S.  W.  882. 

(J)    Castodr>    Condact,    and    Deltberatlona 
of  Jarr. 

^=:»8S4(7)  (Ky.)  Though  jurors  were  allowed  to 
go  to  store  to  buy  tobacco  yet  were  in  sight  of 
other  jurors  and  sheriff  and  spoke  to  acquaint- 
ances about  matters  not  connected  with  case, 
jury  should  not  be  discharged  because  not  kept 
in  custody  as  required  by  Code  Cr.  Prnc.  || 
244,  245. — Johnson  v.  Commonwealth,  200  5. 
W.   35. 


«=>8S5(4)  (Tex.Cr.App.)  Defendant,  a  negro, 
tried  for  murder  of  a  white  man,  against 
whom  mob  influence  was  manifested  in  and 
about  the  courtroom  and  in  the  presence  of 
the  jury  and  toward  the  sheriff,  held  not  to 
have  had  a  fair  and  impartial  trial  as  guar- 
anteed by  Bm  of  lUghts,  li  10,  16.— Liggon  v. 
State,  aw  S.  W.  530. 

*=>8M(4)  (Tex.Cr.App.)  That  father  of  com- 
plaining witness  talited  with  officer  in  charge  of 
jury  whUe  jury  was  in  room  is  not  alone  suffi- 
cient to  warrant  reversal. — Phillips  v.  State, 
200  S.  W.  1091. 

C=>868  (Tez.CrJipp.)  Defendant  could  not 
be  held  to  have  waived  any  right  guaranteed 
him  by  the  law,  where,  unless  he  waived  it, 
be  would  have  met  death  by  lynching  at  the 
hands  of  a  mob.— Liggon  v.  State,  200  S.  W. 
530. 

(K)   Terdlet. 

®=>872  (Tex.Cr.App.)  In  a  trial  for  murder 
the  fact  that  the  jury  brought  in  a  conviction 
in  about  20  minutes  would  not  authorize  a  le- 
versal.— Steel  v.  State,  200  S.  W.  381. 

<I<)  'Waiver  aad  Correction  of  Irrecnlarl- 
tie*  and  EJrrora. 

4=3902  (Ky.)  Admission  of  incompetent  evi- 
dence as  to  neating  and  ventilation  of  waiting 
room  at  times  when  it  was  not  required  to  be 
open  under  Ky.  St.  §  784,  does  not  cure  error 
in  instruction,  permitting  conviction  under  sec- 
tion 772  for  failure  to  maintain  proper  wait- 
ing room,  upon  such  evidence. — Illinois  Cent.  R. 
Co.  v.  Commonwealth,  200  8.  W.  17. 

Xni.   MOTIONS    FOB    NEW    TBIAI. 
AND  IN  ABBEST. 

€=»936(4)  (Ky.)  The  mere  fact  that  a  witness 
for  the  state  testified  to  facts  which  defendant 
was  not  prepared  to  meet  was  not  such  (Sur- 
prise as  warranted  granting  new  trial.— Hagnn 
V.  Commonwealth.  200  8.  W.  336. 

iS=3938(2)  (Tez.Cr.App.)  Matters  coming  out 
on  trial  of  defendant  in  trial  in  another  county 
prior  to  trial  in  question  cannot  be  newly  dis- 
covered evidence.— Phillips  v.  State,  200  S.  W. 
1091. 

*=»942(2)  (Tei.Crj\^pp.)  Motion  for  new  trial 
of  defendant  charged  with  robbery,  supported  by 
affidavita  showing  prosecuting  witness  had  made 
affidavit  retracting  essential  inculpatory  testi- 
mony, and  had  been  convicted  of  forgery,  should 
have  been  granted. — McConnell  v.  State,  200  S. 
W.  842. 

®=>945(1)  (Tex.Cr>A.pp.)  In  a  prosecution  for 
aggravated  assault,  alleged  newly  discovered  evi- 
dence tending  to  make  out  a  case  of  self-defense, 
but  lacking  the  probability  of  truth,  held  no 
ground  for  granting  new  trial. — Odom  v.  State, 
200  S.  W.  833. 

«=>956(1)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  arts.  840,  841,  court  was  privileged  to 
try  motion  for  new  trial  on  affidavits,  declining 
to  receive  oral  testimony. — ^McConnell  v.  State. 
200  S.  W.  842. 

<S=>958(3}  (Tex.Cr.App.)  Where  accused's  broth- 
er and  sister  were  very  familiar  with  him,  and 
the  brother  testified  on  the  trial,  accused's  mo- 
tion for  new  trial,  on  the  ground  of  newly  dis- 
covered evidence  by  his  sister,  showing  that  he 
was  of  weak  mind,  disclosed  no  diligence.-^Mil- 
ler  V.  State,  200  S.  W.  898. 

©=9958(4)  (Tex.Cr.App.)  Failure  to  attach  to 
motion  for  new  trial,  on  ground  of  newly  dis- 
covered evidence,  affidavit  of  the  person  whose 
testimony  is  alleged  to  have  been  newly  discov- 
ered, renders  motion  insufficient.— Gates  v. 
State,  200  S.  W.  397. 
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XV.  APPEAI.  AND  EBKOR,  AXD 
CERTIORARI. 

(A)  Form    of    Remedy,    Jnrlsdlctton,    and 

Rlsrht  o(  Revle-w. 

^s>tOI7  (Tez.Cr.App.)  Appeal  lies  from  con- 
Tiction  under  juvemfe  delinquent  law,  directly 
to  Court  of  Criminal  Appeals.— Miller  v.  State, 
200  S.  W.  389. 

«=>I023(11)  (Tei.Cr.App.)  Appeal  will  be  di«- 
luissed,  where  record  contains  no  sentence,  and 
the  judgment  and  the  verdict  therein  recited 
leave  blank  the  term  of  imprisonment. — ^Austin 
V.  State,  200  S.  W.  1093. 

(B)  Preaentatlon  and  Reaervatlon  In  IiVTV* 

er  Coart  of  Gronnds  o(  ReTlevr. 

«=9l028  (Tex.Cr.App.)  Insanity,  or  such  men- 
tal condition  as  shows  nonresponsibility  for 
crime,  first  presented  by  affidvait  on  motion  for 
rehearing,  cannot  be  considered  by  Court  of 
Criminal  Appeals.— Avery  v.  State,  200  S.  W. 
832. 

<S=»I03I(6)  (Ark.)  Objection  that  the  tran- 
script, lodged  in  the  court  to  which  venue  was 
changed,  was  imperfect,  is  not  available,  not 
having  been  made  till  after  the  trial,  and  sen- 
tence then  having  been  suspended  till  after 
transcript  was  perfected  and  filed. — Ragsdale  v. 
State,  200  S.  W.  802. 

«=>  1 036(3)  (Ky.)  In  the  absence  of  objection  to 
evidence  as  to  heating  and  ventilation  of  wait- 
ing room,  in  prosecution  for  violation  of  Ky. 
St.  f  772,  requiring  maintenance  of  proper  sta- 
tions, failure  to  limit  the  evidence  to  the  period 
during  which  under  section  784  the  station  was 
required  to  be  open  was  not  available  error. — 
Illinois  Ceiit  R.  Co.  v.  Commonwealth,  200  S. 
W.  17. 

<8=)I03B(1)  (Ark.)  Where  no  objection  was 
made  to  an  instruction  and  no  exception  saved 
in  a  homicide  case,  it  cannot  be  reviewed,  al- 
though assigned  as  error  in  the  motion  for  a 
new  trial.— Baine  v.  State,  200  S.  W.  999. 
<S=>I038(.3)  (Tex.Cr.App.)  Omissions  in  the 
charge  in  a  misdemeanor  case  cannot  be- review- 
ed in  the  absence  of  the  refusal  of  a  request  to 
correct  them.— Odom  v.  State,  200  S.  W.  838. 
<8=»  1043(1)  (Ark.)  Objection  in  the  court  to 
which  venue  had  been  changed  to  the  reading  of 
the  indictment,  because  not  a  certified  copy  of 
the  original  indictment,  is  not  an  objection  to 
the  court's  jurisdiction  over  the  case. — Ragsdale 
V.  State,  200  S.  W.  802. 

«=»I043(3)  (Ter.Cr.App.)  Under  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art.  743,  objection  that 
instruction  on  principals  confiicted  with  charge 
on  alibi  AeJd  not  available  where  only  objection 
was  that  no  charge  on  principals  was  author- 
ized.—HaraUton  V.  State,  200  S.  W.  155. 
®=>  1 050  (Ky.)  The  overruling  of  a  demurrer  to 
an  indictment  charing  two  persons  with  the 
single  act  of  shooting  and  wounding  another 
was  not  reviewable,  in  the  absence  of  an  excep- 
tion.—Hemphill  V.  Commonwealth,  200  S.  W.  2. 
<S=>I056(1)  (Tex.Cr.App.)  Where  no  exceptions 
were  reserved  to  the  charge  before  it  was  read 
to  the  jury,  the  allegation  in  the  motion  for 
new  trial  that  the  charge  was  erroneous  cannot 
be  considered.— Miller  v.  State,  200  S.  W.  398. 

(C)  Prooeedlnss    tor    TranaCer    of    Canae, 

and    BBect    Tliereof. 

^=:»I069(1)  (Mo.App.)  It  is  incumbent  on  the 
appealing  defendant  in  a  criminal  case  to  per^ 
soiially  see  to  it  that  the  appeal  is  perfected  in 
time,  and  he  cannot  place  this  duty  wholly  upon 
the  clerk  of  tlie  trial  court. — State  v.  Ross,  200 
S.  W.  730. 

<8=»l  069(4)  (Mo.App.)  Appeal  granted  in  crim- 
inal case  on  November  22,  191(i,  held  properly 
returnable  to  the  March,  1917,  term  of  the 
Court  of  Appeals.— State  v.  Ross,  200  S.  W. 
730. 

«=9l069(4)  (Mo.App.)  Rev.  St.  1900,  §  5313, 
as  to  appeals  in  felony  caaes  does  not  apply  in 


misdemeanor  cases  in  which  the  appeal  is  re- 
turnable as  in  a  civil  case  under  section  2047, 
making  an  appeal  taken  60  days  before  the  term 
returnable  at  the  next  term,  and,  if  taken  a 
shorter  time  before  the  next  term,  at  the  second 
term.— State  v.  CbUton,  200  S.  W.  745. 
«=»r  076(4)  (Mo.App.)  Under  Rev.  St  1909,  | 
9539,  village  could  not  recover  judgment  for 
fine  and  costs  on  appeal  bond  given  by  defend- 
ant in  prosecution  for  violating  ordinance  on 
appeal  from  circnit  court  to  Court  of  Appeals, 
on  account  of  condition  of  bond,  that  she  should 
pay  all  damages  and  costs  awarded  against  him 
by  Court  of  Appeals.— Village  of  Marble  Hill  t. 
Caldwell,  200  S.  W.  670. 

When  law  only  requires  appeal  bond  to  be 
conditioned  that  appellant  be  and  appear  in 
proper  court  and  not  depart  without  leave,  in- 
sertion of  conditions  binding  appellant  and  hia 
sureties  to  pay  any  judgment  for  fine  and  casta 
which  may  be  rendered  against  him  is  not  bind- 
ing.— Id. 

<S=s>l08l  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  915,  as  amended  by  Acts  34tb  L«g. 
c.  104  (Vernon's  Ann.  Code  Cr.  Proc  1916,  art. 
915),  notice  of  appeal  in  criminal  cases,  must 
be  given  during  the  term.— Castoreno  v.  State, 
200  S.  W.  1082. 

(D)   Reeord  and   Proceedlnsa  Mot  In  Hee- 
ord. 

€=1086(13)  (Tex.  Cr.  App.)  The  Court  of 
Criminal  Appeals  has  no  jurisdiction  of  appeal 
from  conviction  for  felony,  where  the  record 
fails  to  show  sentence.— Anstin  v.  State,  200 
S.  W.  1082. 

«s»l086(13)  (Tex.Cr.App.)  On  appeal  from  a 
conviction  for  the  theft  of  cotton  seed  of  over 
the  value  of  $50,  the  court  has  no  jurisdiction, 
and  the  appeal  will  be  dismissed,  where  there 
is  no  sentence  in  the  record. — Austin  v.  State, 
200  S.  W.  1082. 

«=>  1 086(13)  (Tez.Or.App.)  Appeal  win  be  dis- 
missed, where  record  contains  no  sentence,  and 
the  judgment  and  the  verdict  therein  recited 
leave  blank  the  term  of  imprisonment. — Austin 
V,  State,  200  S.  W.  1093. 

«s>l087(^)  (Mo.App.)  Rev.  St  1909,  {  2048, 
providing  for  the  wort  form  of  appeal,  is  not 
wholly  applicable  to  drminal  cases,  and  to  per- 
fect an  appeal  one  convicted  of  a  misdemeanor 
must  file  a  perfect  transcript  as  required  by  sec- 
tions 5308  and  5309,  and  a  printed  abstract  is 
insufiicient.— State  v.  Chilton,  200  S.  W.  745. 

There  being  no  law  prohibiting  an  appellant 
in  a  misdemeanor  prosecution  from  filing  a  cer^ 
tified  copy  of  the  judgment  and  order  granting 
appeal,  he  may  do  so,  and  nmv  abstract  the 
record,  but  the  preparation  of  sucn  a  record  does 
not  relieve  him  of  filing  a  complete  long-form 
transcript. — Id. 

€s9f  087(2)  (Mo App.)  A  defendant  in  a  crimi- 
nal case  on  appeal  need  not  file  a  certified  copy 
of  the  judgment  or  sentence  and  the  order  grant- 
ing the  appeal,  but  should  first  prepare  and  file 
his  bill  of  exceptions,  and  then  direct  certifica- 
tion of  a  complete  transcript. — State  v.  Chilton, 
200  S.  W.  745. 

<8=»I087(2)  (Tex.Cr.App.)  A  bill  of  exception 
in  the  record  cannot  be  considered;  there  being 
a  failure  to  show  its  filing.— Bartlett  v.  State, 
200  S.  W.  839. 

(g=»  1 088(18)  (Tex.Cr.App.)  That  bill  of  excep- 
tions is  reserved  to  overruling  of  motion  for 
new  trial  and  embodies  the  motion  does  not  au- 
thorize court  to  consider  matters  thereunder, 
except  in  cases  where  proof  is  heard  as  to  al- 
legations of  fact,  and  such  evidence  is  embodied 
in  bill  of  exceptions  with  motion  for  new  trial. 
-Odom  V.  State,  200  S.  W.  833. 
«=s>l090(l)  (Tex.Cr.App.)  Where  there  is  noth- 
ing in  motion  for  new  trial  that  can  be  con- 
sidered in  absence  of  facts  and  bills  of  excep- 
tion, the  judgment  will  be  afiirmed. — ^Avery  t. 
State,  200  S.  W.  832. 
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«s>l090(l)  (Tez.OF^pp.)  la  aks«noe  of  a  bill 
of  ezceptioiu,  no  alleged  errors  in  the  admission 
or  rejection  of  evidence,  the  char|;e,  or  the  ar- 
gument of  the  counsel  can  be  reviewed.— Qdom 
V.  State.  200  S.  W.  833. 

«=9l090(l)  (Tez.Or.App.)  Where  record  ia 
without  statement  of  facts  or  bill  of  exceptions, 
no  question  is  presented  for  revision  by  Oonrt 
of  Criminal  Appeals.— Burkhardt  v.  State,  200 
S.  \V.  &40. 

«s>l090(3)  (Tez.Cr.App.)  Although  under  Ver- 
non's Ann.  Code  Cr.  Proc.  1916,  art  938,  ques- 
tion of  venue  of  crime  shall  not  be  considered 
unless  it  became  question  on  trial,  and  is 
brought  up  by  bill  of  exceptions,  where  venue 
was  one  of  contested  issues  and  remained  a  part 
and  parcel  of  main  trial,  it  is  not  necessary  to 
reserve  bill  of  exceptions.— Ptullips  v.  State, 
200  S.  W.  1091. 

«=>(090(11)  (Tex.Cr.App.)  It  is  only  through 
bills  of  exception,  as  required  by  Code  Or. 
Proc.  1911,  art.  744,  and  the  statement  of 
facts  when  new  trial  is  refused,  as  provided 
for  by  article  844,  that  the  court  is  _  appris- 
ed of  occurrences  at  the  trial,  and,  in  view 
of  article  938,  court  can  consider  as  ground 
for  reversal  only  matters  presented  for  review 
as  so  required. — Anselmo  v.  State,  200  S.  W. 
623. 

«=9 1 090(11)  (Tez.Or.App.)  Matters  relating  to 
manner  of  trial,  including  those  pertaining  to 
selection  of  jury  or  argument  of  counsel,  are  not 
reversible  on  appeal,  unless  verified  by  bill  of 
exceptions,  though  defendant  was  without  coun- 
sel in  court  below.— Odom  v.  State,  200  S.  W. 
833. 

«=>t090(13)  (Tex.Cr.App.)  Alleged  improper  ar- 
gument uf  state's  counsel,  not  verified  by  bill  of 
exceptions  or  certified  by  the  trial  judg«(  can- 
not be  reviewed.— Hunt  v.  State,  200  S.  W. 
1090. 

«=»  1 090(14)  (Tcx.Cr.App.)  Under  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art.  743,  objection  that 
thete  was  a  conflict  in  the  instructions  heid 
not  available  where  no  bill  of  exceptions  was 
taken.— Hamilton  v.  State,  200  S.  W.  155. 
«=»I090(14)  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts  or  bill  of  exceptions,  an  ex- 
ception to  the  court's  charge  on  circumstantial 
evidence  will  not  be  reviewed,  unless  the  mat- 
ter is  of  a  very  serious  or  fundamental  nature. 
—Wallace  v.  State,  200  S.  W.  1088. 
«s>  1 090(10)  (Tex.Cr.App.)  Matters  of  fact  set 
up  in  motion  for  new  trial  which  are  not  veri- 
fied by  bill  of  exceptions  or  statement  of  evi- 
dence filed  during  term  cannot  be  reviewed. — 
Odom  V.  State,  200  S.  W.  883. 
€=9 1 09 1  (3)  (Tex.Cr.App.)  Bill  of  exceptions  to 
admission  of  testimony  on  cross-examination  is 
insufficient,  not  disclosing  that  it  was  Hot  prop- 
er cross-examination  from  what  witness  had 
testified  on  direct,  or  that  it  injured  defendant. 
—Long  V.  State,  200  S.  W.  160. 

^;=>I09I(3)  (Tex.Cr.App.)  If  witness  was  in- 
competent as  having  been  in  penitentiary,  fail- 
ure of  defendant's  bUl  of  exceptions  to  show 
witness  gave  material  testimony  against  him 
renders  it  impossible  to  determine  supposied  er- 
ror was  harmful. — Marshall  v.  State,  200  S.  W. 
8:^6. 

«=3r09l(7)  (Tex.Cr.App.)  Bill  of  exceptions  to 
refusal  to  allow  certain  questions  to  a  juror  on 
his  voir  dire  examination  is  inoperative;  it  not 
showing  he  served. — Bartlett  v.  State,  200  S. 
W.  839. 

Bill  of  exceptions  to  exclusion  of  question  to 
veniremen  not  showing  it  would  have  elicited 
an  answer  disqualifying  them  is  insufficient 
—Id. 

«s>l09l(8)  (Tex.O.App.)  Bill  of  exceptions 
complaining  that  county  attorney  in  opening 
argument  said  he  would  rely  on   testimony  ofi 


certain  named  witnesses  without  discossine  the 
testimony  or  the  law,  and  alter  defendant  s  at- 
torney concluded  his  argument  the  county  at- 
torney made  an  original  argument  discussing  all 
the  facts  and  the  law,  but  not  showing  what  the 
concluding  argument  of  the  county  attorney 
was,  shows  no  error. — Cagle  v.  State,  200  S.  W. 
153. 

«=»I09I(9)  (Tex.Cr.App.)  Bill  of  exceptions  to 
giving  instruction  that  if  defendant  did  not 
voluntarily  make  confession,  or  if  the  jury  had 
reasonable  doubt  whether  he  made  it  volun- 
tarily, it  could  not  be  considered,  as  qualified 
by  the  court  "that  no  exception  was  made  to 
this  charge  at  tlie  time,  and  no  special  charge 
was  asked,  and  the  charge  is  all  right  anyhow," 
shows  no  error. — Robinson  v.  State,  200  S.  W. 
162. 

<3=9 1 091(10)  (Mo.)  Motion  to  quash  indictment 
or  information  is  not  ^art  of  record  proper, 
and  exceptions  to  rulmgs  thereon  must  be 
properly  preserved  in  bill  of  exceptions  in  order 
that  rulings  may  be  preserved  for  review  on 
appeal.— State  v.  Sollars,  200  S.  W.  1052. 
«=s>l092(l)  (Tex.Cr.App.)  Under  Code  Cr. 
Proc.  1911,  art  744,  a  bill  of  exceptions  on 
appeal  from  a  conviction  must  i>e  approved  by 
the  trial  judge.— Haverbekken  v.  State,  200  S. 
W.  624. 

«=s>l092(6)  (Tex.Cr.App.)  Bill  of  exceptions 
filed  in  lower  court,  after  adjournment  of  term, 
cannot  be  considered. — Gates  v.  State,  200  S. 
W.  397. 

<»9>I002(6)  (Tex.Or.App.)  Where  court's  bill  of 
exceptions  preserving  certain  testimony  in  lieu 
of  defendant's  bill  was  filed  after  term  expired, 
it  cannot  be  considered. — McConnell  v.  State, 
200  S.  W.  842. 

«s»l092(7)   (Tex.Cr.App.)  Under  Vernon's 

Ann.  Code  Cr.  Proc.  1916,  arts.  744,  845,  where 
time  for  filing  bills  of  exception  as  extended  had 
expired  before  last  order  extending  time,  bills 
filed  within  period  allowed  by  last  order  cannot 
be  considered.— Parker  v.  State,  200  S.  W. 
1083. 

«=»I092(8)  (Tex.Cr.App.)  Bills  of  exception 
preserving  facts  relating  to  testimony  heard  on 
the  motion  for  new  trial,  not  being  filed  as 
required  during  the  term,  must  be  disregarded. 
—Miles  V.  State,  200  S.  W.  158. 
<S=>I094  (Tex.Cr.App.)  Accused  held  entitled 
to  reversal  of  conviction  for  petty  theft,  where 
without  his  fault  he  was  deprived  of  a  state- 
ment of  facts  and  bills  of  exception. — Ward  v. 
State,  200  S.  W.  378. 

<8=>I099(5)  (Tex.Cr.App.)  Statement  of  facta 
filed  in  lower  court,  after  adjournment  of  term, 
cannot  be  considered. — Gates  v.  State,  200  S. 
W.  397. 

«=»I099(5)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  845,  a  statement  of  facts  may  be 
approved  by  the  court  within  the  permissive 
time  after  a  term  lasting  less  than  eight  weeks, 
although  no  order  was  made  during  the  term 
authorizing  filing  thereafter.— Castoreno  v. 
State,  200  S.  W.  1082. 

<S=»  1 099(11)  (Tex.Cr.App.)  A  statement  of  fact, 
thongh  in  form  an  agreed  statement,  but  not 
signed  by  the  prosecuting  attomi»,  bearing  a 
certificate  signed  by  the  judge:  "Ttie  above  ex- 
amined, foiud  correct,  approved,  and  order  filed 
as  a  statement  of  facts"— is  sufficient — Miles  v. 
State,  200  S.  W.  158. 

i»=»l  104(3)  (Mo.App.)  Under  Rev.  St  1909, 
S  6809,  a  criminal  case  cannot  be  brought  up 
for  review  on  the  short  form  of  transcript; 
a  fuU  transcript  being  necessary.— State  v. 
Boss,  200  S.  W.  730. 

When  bill  of  exceptions  is  filed,  a  complete 
transcript  must   include   the  biU.— Id. 
«=9M09(3)    (MoJVpp.)  Where,      after      being 
granted  appeal,  defendant  did  nothing  for  near- 
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ly  a  year,  when  he  filed  a  «hort  form  of  tran- 
script and  no  bill  of  exceptions  was  filed,  held, 
that  there  was  nothing  before  the  court  and 
appeal  would  be  dismissed. — State  t,  Ross,  200 
S.  W.  730. 

«=>II20(4)  (Tez.Cr.App.)  Bill  of  exceptions  to 
admission  of  accused's  written  statement  is  in- 
sufficient if  it  fails  to  disclose  what  the  state- 
ment was.— Robinson  t.  State,  200  S.  W.  162. 

Bill  of  exceptions  to  state's  offer  to  prove  eas- 
tern of  prosecuting  witness  as  to  closing  his 
door  each  night  is  insufficient  to  show  error  if 
it  fails  to  show  what  his  testimony  was. — Id. 

Bill  of  exceptions  to  testimony  that  private 
residence  was  a  house  and  a  room  in  a  house 
shows  no  error,  where  it  does  not  contain  the 
evidence  the  witness  gave  oh  the  subject. — Id. 

«=>II24(2)  (Tex.Cr.App.)  Where  new  trial  is 
sought  upon  ground  of  newly  discovered  evi- 
dence, overruling  of  motion  cannot  be  review- 
ed in  absence  of  affidavits  of  purported  new 
witnesses  or  satisfactory  explanation  of  failure 
to  produce  them.— Odom  v.  State,  200  S.  W. 


(K)  AmiKmnent  of  Brrora  and  Brieta. 

«s>ll29(3)  (Tex.Cr.App.)  Mention  of  failure 
to  charge  on  manslaughter  contained  in  the 
brief,  but  not  in  the  bill  of  exceptions  and  ref- 
erence thereto  in  the  objections  to  court's 
charge  was  too  general  to  be  considered. — Steel 
V.  State,  200  8.  W.  381. 

(F)    Dlaaalaaal,    HemrlBiTt    aad    ReliearlBar. 

«a»ll33  (Tex.Cr.App.)  One  convicted  of  bur- 
glary could  not  for  the  first  time  on  motion  for 
rehearing  contend  that  the  agreed  evidence  of 
two  state's  witnesses  who  were  absent  was  in- 
admissible on  the  ground  that  he  was  deprived 
of  bein?  confronted  by  the  witnesses.— Robinson 
V.  State,  200  S.  W.  162. 

(G)  Review. 

«=3l  134(2)  (Tex.Cr.App.)  Where  court  tried 
motion  for  new  trial  on  affidavits,  declining  to 
receive  oral  testimony,  the  only  evidence  which 
Court  of  Criminal  Appeals  can  consider  is  af- 
fidavits and  certified  copies  of  records  attach- 
ed to  motion  and  tiled  during  term.— McConnell 
V.  State,  200  S.  W.  842. 

^=>  1 144(7)  (Ky.)  In  absence  of  specific  date 
in  affidavit  for  continuance,  it  must  be  pre- 
sumed on  appeal  that  subpoenas  mentioned 
therein  were  placed  in  hands  of  sheriff  imme- 
diately before  filing  of  affidavit.— Doathitt  t. 
Commonwealth,  200  S.  W.  466. 
<&=>!  152(2)  (Ky.)  Under  Cr.  Code  Prac.  |  281, 
providing  that  the  dedsions  of  the  court  on 
challenges  to  the  panel  shall  not  be  subject  to 
exception,  the  trial  court's  order  permitting  a 
challenged  juror  to  sit,  is  not  reviewable. — Ha- 
gan  V.  Commonwealth.  200  S.  W.  336. 
«n9||53(2)  (Xex.Cr.App.)  Generally  speak- 
ing, the  decision  of  the  trial  judge  as  to  the 
qualification  of  an  expert  to  give  testimony 
is  not  reviewable. — Anselmo  v.  State,  200  S. 
W.  523. 

«=s>l  159(2)   (Ark.)  The  court  viriU  not  disturb 
a  verdict  supported  by  substantial  evidence. — 
Ragsdale  v.  State,  20O  S.  W.  802. 
4=>II59(2)  (Ark.)  On  appeal  from  conviction  of 
selling    whisky,    the    strongest    probative    force 
must  be  given  the  evidence  in  favor  of  the  vei^ 
dict.-HoImes  v.  State,  200  S.  W.  1038. 
^3 1 159(4)  (Ark.)  The  veracity  of  the  witness- 
es is  for   the  jury,  and  not  for  the  Supreme 
Court.— Baine  v.  State,  200  S.  W.  899. 
«=>!  159(4)   (Tex.Cr.App.)  In    view    of    Code 
Cr.  Proc.  lOll,  art  734,  credibility  of  witness- 
es and  weight  to  be  given  their  testimony  is  for 
jury  and  conviction  cannot  be  reversed  because 
appellate   court   would   have  found   differently 
from  jury.— Johnson  v.  State,  200  S.  W.  832. 
«=s>l  165(3)  (Ky.)  Failure  of  court  to  define  term 
"malice"   aforethonght  is  not  reversible  error, 


for  failure  is  more  apt  to  b*  prejodieisl  to 
commonwealth  than  defendant — Joluis«»i  v. 
Commonwealth,  200  S.  W.  35. 
«=al  166(1)  (Ark.)  Clerical  error  in  transfer 
of  a  cause  to  M.  for  trial  in  the  "M"  drcoit  in- 
stead of  the  "C"  circuit  court,  M.  bein^  the 
county  seat  of  C.  county  and  the  C.  circuit 
court  being  held  there,  is  harmless. — Rags- 
dale  V.  State,  200  S.  W.  802. 
«=»II66(6)  (Ark.)  Defendant  was  not  prej- 
udiced by  the  reading  of  an  uncertified  copy  of 
the  indictment  after  change  of  venue,  it  being 
an  exact  copy  of  the  one  in  the  subsequently 
amended  transcript.— Ragsdale  t.  State,  itOO  S. 
W.  802. 

<S=3 1 1 67(5)  (K:f.)  Any  error  in  ovemiUng  a  de- 
murrer to  an  indictment  charging  two  persons 
with  the  single  act  of  shooting  and  wounding 
another  was  cured  by  dismissing  the  indictment 
as  to  one  of  such  persons. — Hemphill  v.  Com- 
monwealth. 200  S.  W.  2. 

$=3(169(1)  (Ky.)  In  prosecution  of  railroad 
for  failing  to  provide  convenient  and  suitable 
men's  privy  at  station,  admission  of  evidence 
for  commonwealth  that  railroad  maintained  in- 
side toilets  at  other  stations,  where  it  was 
shown  that  sewerage  conditions  were  not  same, 
held  harmless. — Louisville  A  N.  R.  Co.  v. 
Commonwealth,  200  S.  W.  484. 
«=>)  169(2)  (Tex.Cr.App.)  Assuming  that  un- 
dertaker was  not  qualifled  to  state  cause  of 
deceased's  death,  admission  of  such  evidence 
was  not  harmful,  where  the  circumstances,  as 
to  the  cause  of  the  death  of  deceased,  were 
conclusive.— Anselmo  v.  State,  200  S.  W.  523. 
*=»II72(7)  (Tex.Cr.App.)  In  proceeding  under 
juvenile  delinquent  law,  inaccurate  charge  as  to 
time  for  which  the  delinquent  might  be  commit- 
ted, which  was  in  defendant's  favor,  held  to 
present  no  error.— Miller  v.  State,  200  8.  W. 

«s»l  172(8)  (Ky.)  There  being  no  question  but 
that  the  accused  wife  shot  her  husband's  broth- 
er, instruction  permitting  conviction  if  the  hus- 
band shot  the  brother,  and  accused  was  present 
aiding  and  abetting,  was  prejudicial  error;  it 
being  impossible  to  say  whether  jury  found  ker 

Siilty  as  principal  or  as  aider  and  abettor.— 
agan  v.  Commonwealth,  200  S.  W.  336. 
«=»!  173(3)  (Ky.)  Where  jury  convicted  accoaed 
of  manslaughter  only,  failure  to  Instruct  that 
if  jury  had  a  reasonable  doubt  as  to  whether 
offense  was  murder  or  manslaughter,  accused 
should  be  convicted  of  lesser  offense  was  harm- 
less.—Johnson  V.  Commonwealth,  200  S.  W.  3S. 

(H)   Determlnatloa  and  Dlapoattloa  at 
Canae. 

«a>l  (82  (Tez.Cr.App.)  Where  proceedings 
seem  from  transcript  to  liave  been  regular,  and 
there  is  no  bill  of  exceptions  or  statement  of 
fbcte,  conviction  will  be  affirmed.— Caraway  v. 
State,  200  S.  W.  401. 

$=9||84  (Tex.Cr.App.)  Judgment  committing 
male  delinquent  under  17  to  state  industrisl 
school  for  boys  for  5  years,  not  conforming  to 
verdict  committing  him  to  juvenile  training 
school  for  5  years,  will  be  reformed  on  appeal. 
—Miller  v.  State,  200  S.  W.  389. 
«=»((86(4)  (Ky.)  The  court  on  appeal  from  a 
conviction  cannot  reverse  nnlesa  on  considera- 
tion of  the  whole  case  there  was  error  prejodi- 
cial  to  the  substantial  ri^hta  of  the  defendant 
in  view  of  specific  provisions  of  Cr.  Code  Prac 
I  340.— Howard  v.  C!ommonweaIth,  200  S.  W. 

«:^((86(4)  (Ky.)  Under  Code  Cr.  Prac.  f  340. 
a  conviction  cannot  be  disturbed,  record  show- 
ing no  error  prejudicial  to  substantial  rights  of 
accused.— Johnson  v.  Commonwealth,  200  S.  W. 
35. 

CROPS. 

9B92  (Mo.App.)  Buyer  of  cotton  from  croppei 
for  caah  on  delivery  held  not  subject  to  gar- 
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nishment  tvr  cropper's  debt,  cotton  beloncing 
to  owner  of  land  on  which  crop  was  made. — 
Hamra  Bros.  v.  HerreU,  200  S.  W.  TTd, 

CROSS-EXAMINATION. 

See  Witnesses,  «a>268. 

CROSSINGS. 

See  KailroadB,  <8=995,  30»-350. 

CRUELTY. 

See  Oivorce,  4=a27. 

CUMMINS  AMENDMENT. 

See  Carriers,  «s>227. 


See  Dower. 


CURTESY. 
CUSTODY. 


See  Divorce,  «tB>298,  304;  Guardian  and  Ward, 
«=>29;  Habeas  Corpus,  4=»99;  Parent  and 
Child,  «=s2. 

CUSTOMS  AND  USAGES. 

4^14  (Ark.)  Custom  that  special  meaning 
giTen  word  in  official  sales  contract  of  asso- 
ciation should  govern  when  that  contract  was 
used  held  not  to  control  when  the  parties  did 
not  use  the  form  of  such  contract.— Hart  t. 
Hammett  Grocery  Co.,  200  S.  W.  795. 
«==>I5(1)  (Tex.Civ.App.)  EsUblished  or  no- 
torious custom  or  usage  with  reference  to 
subject-matter  of  contract  may  be  shown  for 
purpose  of  construing  contract.— Xoakum  y. 
Goasett,  200  S.  W.  582. 

DAMAGES. 

See  Attachment,  «=3375;  Carriers,  «=»229; 
Death,  $s>99;  False  Imprisonment,  «s»36; 
Fraud,  ^=»59,  00;  Malicious  Prosecution,  ^cs 
67,  68;  MOnidpal  Corporations,  «=»394,  404, 
706;  New  Trial.  <S=375;  Sales,  «s>404;  Tel- 
egraphs and  Telephones,  €=>66-73;  Trial, 
<S=>256,  296,  336;  Waters  and  Water  Cours- 
es, «=al78. 

VI.   MXASTTBE  OF   DAMAGES. 
(A)  Injarlea  to  the  PeraoB. 

^=9 1 00  (MOmApp.)  Recovery  by  railroad  em- 
pIoy6  in  action  governed  by  federal  Employers' 
Liability  Act  is  not  limited  to  amount  eijiiivalent 
to  present  value  of  impairment  of  his  future 
eornings  at  time  of  ascertainment  by  jury. — 
Harris  v.  St.  Louis  &  S.  F.  R.  Co.,  200  8.  W. 
111. 

Vn.   IMAOEQTTATE    AlfD    EXCESSIVE 
DAMAGES. 

<8=al3l(l)  (Tex.Civ.App.)  Verdict  of  |8,000 
held  not  excessive  in  favor  of  injured  servant 
— Mackay  Telegraph  &  Cable  Co.  v.  Kelly,  200 
S.  W.  225. 

<S=»I32(3)  (Tcx.Civ.App.)  Where  a  servant  had 
bis  skull  fractured,  resulting  in  partial  paralysis 
of  one  foot,  a  verdict  for  $12,000,  while  lib- 
eral, is  not,  as  a  matter  of  law,  excessive. — 
Texas  &  P.  Ry.  Co.  v.  Williams,  200  S.  W. 
1149. 

«=»I32(9)  (Mo.App.)  Award  of  |5,000  in  favor 
of  railroad  brakeman,  whose  foot  was  so  crush- 
ed that  his  leg  had  to  be  amputated  above  the 
ankle,  is  not,  in  view  of  his  suffering  and  di- 
minished earning  capacity,  excessive.— Harris 
V.  St.  Louis  &  S.  F.  R.  Co.,  200  S.  W.  111. 
^=3 1 32(9)  (Tex.Civ.App.)  Judgment  for  $9,- 
8T7.35,  in  addition  to  ¥110  previously  paid,  for 
injuries  which  will  probably  necessitate  ampu- 
tation  of  injured  leg,  will  not  be  disturbed  on 


f  round  that  it  is  excassive.— Missouri,  K.  &  T. 
ty.  Co.  of  Texas  v.  Haven.  200  S.  W.  1152. 
«a»l34(3)  (Tex.Civ.App.)  Where  plaintiff  was 
horribly  burned,  had  suffered  and  still  suffers 
intense  pain,  is  in  a  permanently  helpless  and 
deplorable  condition,  having  almost  completely 
lost  the  use  of  his  hands,  and  has  lost  his  earn- 
ing capacity,  a  verdict  of  |20,000  is  not  exces- 
sive.—JJouthwestem  Portland  Cement  Co.  v. 
ChaUen,  200  a  W.  213. 

VUX.  PI.EADINO.  EVIDENCE,   AHD 

ASSESSMEHT. 

(A)  Pleaainc. 

«=al44  (Ky.)  An  allegation  that  plaintiff   by 

reason  of  injuries  "had  lost  months  of 

time,  to  the  value  of  $ — — — ,"  is  no  allegation 
. — Hu 


of  special  damages. — Huntington  Contract  Co. 
V.  Bush,  200  S.  W.  618. 

<S=»I58(2)  (Ky.)  Allegation  that  plaintiff  was 
permanently  injured  in  his  back,  ribs,'  spine, 
head,  arms,  and  legs,  and  also  internally  and 
permanently  injured  in  his  nervous  system  and 
each  and  every  member  of  his  body,  was  suffi- 
cient to  allow  proof  of  injury  to  his  kidneys 
and  the  passage  of  blood  inhis  nrine.— Hunting- 
ton Contract  Co.  v.  Bush,  200  S.  W.  618. 
^»  1 58(4)  (Ky.)  Averments  in  plaintiffs  peti- 
tion of  shock  to  her  nervous  system  and  con- 
sequent suffering  therefrom  were  sufficient  to 
authorize  proof  of  skin  eruption. — Louisville  & 
I.  R.  Co.  V.  Frazee,  200  S.  W.  048. 
9=3 1 60  (Ky.)  Although  petition  did  not  allege 
in  terms  that  charges  for  medical,  hospital,  and 
traveling  expenses  were  reasonable,  it  was  suf- 
ficient to  authorize  finding  of  special  damages, 
where  it  alleged  that  it  was  necessary  for  plain- 
tiff to  incur  such  expenaee. — Louisville  &  L  R. 
Co.  V.  Frazee,  200  S.  W.  948. 

(B)    Evidenee. 

a  1 65  (Ky.)  Since  burden  was  on  plaintiff  to 
show  that  her  skin  eruption  resulted  from  ac- 
cident, court  properly  permitted  her  mother  to 
testify  that  there  was  no  blood  taint  in  fam- 
ily.—Louisville  &  I.  R.  Co.  V.  Frazee,  200  S. 
W.  948. 

®=»I9I  (Ky.)  In  personal  injury  suit,  evidence 
held  sufficient  to  make  out  prima  facie  case  that 
amount  paid  by  plaintiff  for  medical  services 
was  reasonable.- Louisville  &  I.  R.  Co.  v. 
Frazee,  200  S.  W.  948. 

DAMS. 

See  Waters  and  Water  Courses,  ^=3>179. 

DEATH. 

See  Abatement  and  Revival,  <8=»69,  103,  1201; 
Charities;  Master  and  Servant,  «s3307,  332; 
Pleading,  <S=>406 ;   Trusts,  «=»61. 

n.  ACTIONS    FOB   CADSINO   DEATBt. 
(D)  Pleadlnv  and  KTidemce. 

4=>48  (Mo.App.)  In  action  under  Rev.  St. 
1900,  i  6425,  for  damages  for  wrongful  death 
by  a  carrier,  an  allegation  that  deceased  "died 
intestate,  single,  and  without  issue"  held  suf- 
ficient to  authorize  an  administrator  to  sue. — 
Colvin  V.  Gideon  &  N.  L  R.  Co.,  200  S.  W. 
715. 

®=>49n.)  (Mo.App.)  In  a  suit  for  the  penalty 
alone  for  wrongtul  death  by  a  carrier  under 
Rev.  St.  1909,  §  5425,  it  must  be  alleged  that 
there  is  some  one  surviving  capable  of  taking 
under  the  statute  of  descents. — Colvin  v.  Gid- 
eon &  N.  I.  R.  Co.,  200  S.  W.  715. 

(K)  13»mm.geu,  forfeiture,    or   Fine. 

<$=>99(1)  (Mo.)  A  verdict  of  $6,500  for  death 
of  father  supporting  a  family  of  ten  was  not 
excessive,  although  deceased  was  67  years  of 
age,  had  one  leg  off  six  inches  below  the  knee, 


For  cases  In  Dee.  Die.  &  Am.  Dig.  Kay  No.  Series  A  Indexes  sm  same  topic  and  KBT-NC 

Digitized  by 


.n!55ogl( 


Seatk 


aOO  SOUTHWESTBSN  BEPORTEB 


1304 


and  one  arm  was  smaller  than  the  other.— Hays 
V.  Hogao,  200  S.  W.  286. 

«=>99(4)  (Tex.Civ.App.)  Verdict  of  $17,000,  for 
only  minor  child,  for  death  of  widower  57  years 
old,  receiving  salary  of  $3,000,  held  not  ex- 
cessive.—Texas  &  P.  Ry.  Co.  V.  Howard,  200 
S.  W.  1159. 

(P)  Trial,  Jaaament,  and  Bwrlew. 

<8=>I03(3)  (Tex.  Civ.  App.)  In  action  for 
wrongful  death,  whether  defendant  by  kicking 
deceased  provoked  difficulty,  held  jury  ques- 
tion.—Aycock  V.  McQuerry,  200  S.  W.  873. 
«=s»l04(l)  (Tex.  Civ.  App.)  In  action  for 
wrongful  death,  charge  held  to  materially 
abridge  defendant's  right  of  self-defense. — ^Ay- 
cock  V.  McQuerry,  200  S.  W.  873. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;    Creditors'  Suit;    Fraudulent 
Conveyances. 

DECEDENTS. 

See  Executors  and  Administrators. 


See  Fraud. 


DECEIT. 
DECURATIONS. 


See  Evidence,  «=>2C9-273;  Homicide,  *=>203- 
211. 

DEEDS. 

See  Covenants;  Estoppel,  «=>19;  Evidence, 
«=s>460;  Execution,  «=a311;  Fraudulent 
Conveyances;    Mortgages. 

Z.  REOtrXSITES  Airo  VAIiIBITT. 

(B)    Form    and    Content*    of    Inatrnineats. 

<&=538(4)  (Ter.Civ.App.)  Description  of  land  in 
deed  as  1,000  acres  lymg  on  "west  of  a  half 
of  named  league  held  not  to  disclose  patent  am- 
biguity rendering  deed  void  in  view  of  record 
supplying  omission.- Houston  Oil  Co.  of  Texas 
V.  Lane,  200  S.  W.  216. 

<0  BzeeuttoB. 

^=r»14  (Ey.)  Where  grantor  who  was  dissatis- 
fied with  unrecorded  deed  obtained  possession 
thereof,  made  certain  changes,  and  redated  it  to 
correspond  with  date  of  its  new  execution,  ef- 
fect of  deed  was  same  as  if  it  bad  originally 
been  dated  as  of  date  of  new  execution. — ^Jeffrey 
V.  Langston,  200  S.  W.  917. 

(D)  DellTery. 
<S=367  (Tex.Civ.App.)  Where   a  deed  was   not 
executed  by   the   owner  of  the  land,  delivery 
could  give  it  no  legal  effect. — Hensley  v.  Pena, 
200  S.  W.  427. 

(K)    VKllditjr. 

4=>68(1)  (Ark.)  Where  a  father  could  not  read 
or  write  and  depended  on  a  son  in  preparing 
the  description  of  land  in  a  deed  to  such  son, 
and  he  concealed  the  fact  that  the  deed  con- 
tained more  land  than  was  intended,  there  was 
a  mistake  of  one  party  and  fraud  of  another. 


■  S' 
i,  2( 


-Welch  V.  Welch,  200  S.  W.  139. 

ni.   CONSTIklTCTIOIf  AinXKPERA- 
TIOH. 

<A)  Oeaeral  Rolea  of  Conatmetlon. 

«a>l05  (Ky.)  Under  deed  providing  that  land 
should  go  to  .grantee's  children  on  a  certain 
condition,  the  only  child  living  when  the  con- 
dition was  broken  held  to  take  title  subject  to 
be  defeated  in  part  by  the  subsequent  birth  of 
other  children.— Scott  v.  Ratiiff,  200  S.  W. 
462. 

$=>I08  (Tex.Civ.App.)  A  deed  takes  effect  only 
from  its  delivery.— Grinmi  v.  WUliams,  200  S. 
W.  1119. 


(B)  Propertr  Ooavered. 
4=>lll  (Tex.Civ.App.)  Where  deed  accuratdy 
described  land  by  metes  and  bounds,  and  erro- 
neously described  it  by  a  name,  and  the  land 
named  was  sold  under  executi<ni  against  the 
grantee,  it  was  immaterial  what  were  the  in- 
tentions of  the  grantor  and  grantee,  since  the 
land  sold  under  execntlott  was  not  in  fact  in- 
cluded in  the  deed.— Roberts  v.  Dreyer,  200  S. 
W.  1097. 

«=>II2(1)  (Tex.Civ.App.)  Where  a  deed  describ- 
ed land  by  metes  and  bounds,  chain  of  title,  and 
reference  to  prior  deeds,  and  by  a  name  which 
was  erroneous,  the  nominal  description  xould 
not  contrel,  so  as  to  make  those  purchasing  at 
execution  sale  of  the  land  described  by  name 
innocent  purchasers. — Roberts  v.  Dreyer,  200  S. 
W.  1097. 

Where  a  deed  speciAeally  described  land  by 
giving  the  chain  of  title  and  reference  to  rec- 
ords, a  general  description  by  name  oould  not 
control.— Id. 

(B)  CoadlMoaa  and  Reatlrletloaa. 

«s>l44(2)  (Tenn.)  Deed  granting  land,  with 
condition  that  grantee  support  grantor,  pass- 
es title  immediately,  and  it  is  immaterial  that 
there  is  condition  whereby  land  would  revert 
to  grantor  for  breach,  or  that  grantee  dies 
first,  remedy  of  grantor  being  in  equity  by 
means  of  lien  on  land,  and  not  by  rescission.^ 
Carney   v.   Carney,  200  S.  W.  517. 

€=»I47  .(Ky.)  A  condition  in  a  conveyance 
providin^g  that  in  the  event  that  any  creditors 
of  the  grantee  sought  to  subject  the  lands  to 
their  debts,  title  should  at  once  go  to  the 
grantee's  children,  was  a  valid  enforceable  con- 
dition.—Scott  V.  BatUff,  200  S.  W.  462. 

TV.  PUBADINO  Aim  EVIDENGE. 

<&=3l94(2)  (Tex.Civ.App.)  That  a  deed  pnoper- 
ly  executed  is  found  in  possession  of  the  pur- 
chaser is  prima  fade  evidence  of  delivery,  bnt 
such  evidence  may  be  affirmatively  rebutted  by 
the  testimony  of  the  grantor  that  she  did  not 
execute  the  deed.— Hensley  v.  Pena,  200  8.  W. 
427. 

«»I95  (Ky.)  It  is  the  general  rule  that. 
where  it  is  charged  that  a  deed  was  ezecated 
without  consideration  and  therefore  fraudulent 
as  to  existing  debts,  and  the  want  of  consider- 
ation is  denied  by  the  answer,  the  burden  is  up- 
on the  one  alleging  the  want  of  consideration 
to  prove  it— Griggs  v.  Crane's  Tmstee,  200  8. 
W.  317. 

^s>2ll(l)  (Ark.)  In  an  action  to  set  aside  a 
deed  on  the  ground  of  mistake  of  a  parent  ac- 
companied by  fraud  of  a  grantee  child,  evidence 
held  not  sufficiently  clear  and  satisfactory  te 
warrant  setting  aside  a  finding  of  the  chancel- 
lor that  there  was  no  mistake  or  fraud. — Wdeh 
V.  Wdch.  200  S.  W.  189. 

«=92tl(2)  (Ky.)  Evidence  held  to  show  mis- 
take of  both  parties  to  deed  to  land  by  omitting 
a  tract  intended  to  be  conveyed,  so  as  to  war- 
rant its  reformation.— Lamastus  v.  Morsan'a 
Committee,  200  S.  W.  32. 

DE  FACTO  OFFICERS. 

See  Municipal  Corporations,  «:al47. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFEASANCL 

See  Mortgages,  ^=>3&. 


DEFENSES. 


See  BiUk  and  Notes,  4 

Digitized  by 


oogle 


1805 


iMDax-moiKc 


DUmlwial  and  IfiwU- 


See    Carrien,     «=s>100;      Equity,     viv-oi, 
MecbanicB'   LienB,   «=a260;    Telegrapha  and 


DELAY. 

•=»70-S7; 
LienB,   «=a260;    Telei 
Telephones, 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  4=»60. 

DELINQUENTS. 

See  Infants,  «3>16. 

DELIVERY. 

See  Carriers,  «=s»41;  Deeds,  ♦=»e7,  194;  Eb- 
rrows;  Gifts,  9=s>49;  Insurance,  $=>136; 
Sales,  «a»161,  182. 

DEMURRAGE. 

See  Carriers,  «ss3lOO. 

DEMURRER. 

See  Appeal  and  Error,  9=91040;  Pleading,  «=» 
214,  217;   Trial,  «=»106. 


See  Escrows. 


DEPOSITARIES. 
DEPOSITIONS. 


^=>64(3)  (Tex.Civ.App.)  Answers  of  witness 
in  deposition  as  to  crowding  of  cars  in  loading 
calves,  held,  not  responsive  to  questions  asked 
him  as  to  what  was  said  and  occurred  during 
the  loading.— Massey  v.  Texas  &  P.  By.  Co., 
200  S.  W.  40G. 

Part  of  answers  to  questions  in  deposition  as 
to  what  witness,  a  railroad  conductor,  had  to 
do  with  shipment  and  what  occurred  in  regard 
to  it,  luld  not  responsive.— Id. 

DEPOSITS. 

See  Banks  and  Banking,  €=>134,  1S4. 

DEROGATION  OF  MARRIAGE. 

See  Contracts,  9=alll. 

DESCENT  AND  DISTRIBUTION. 

See    Dower;    Ezecntors   and   Administrators; 
Trusts;    Wills. 

I.  MATVBB  AMB  COUBSE  IN  OEX> 


^=>6  (Tex.Civ.App.)  Rights  of  heirs  of  de- 
oeased  wife  were  fixed  by  laws  in  force  at 
time  of  death.— Tompkins  v.  Hooker,  200  S.  W. 
X9H. 

Rights  of  deceased  wife's  heirs  which  accrued 
xipon  her  death  were  vested  property  ngrbts 
-v^bich  could  not  thereafter  be  disturbed  either 
by  statutory  or  by  constitutional  restrictioDS. 
—Id. 

III.   RIGHTS  Ain>  X.IABII.imiS  OF 

H£IRS   AND   DISTRIBUTEES. 

(B)  AdTaae«m«»ta. 

^=995  (Ky.)  Rent  or  use  and  occupation  of 
j^roperty  is  proper  subject-matter  of  advance- 
ixient  from  ancestor  to  descendant,  and  if  it 
-was  intention  of  intestate  to  confer  on  donee 
use  of  property,  which  was  accepted  by  latter, 
lie  shotild  be  made  to  account.— Isgrigg  v.  Is- 
srrigg.  200  S.  W.  478. 

r>aughter  of  intestate  Jield  not  chargeable, 
uxider  advancement  statute  (Ky.  St.  i  1407), 
-««rith  advancement  for  use  and  occupation  of 
«-»xje-half  undivided  interest  in  land,  occupied  by 
l3«r  with  husband,  which  intestate  purchased  as 
a    gift  to  her.— Id. 

*XJ.    i98  (Ky.)  Where  there  is  gift  from  ances- 
tor   to  descendant,  intention  of  ance.stor  that 


gift  should  or  shotild  n«t  be  «dyancenient  can- 
not be  permitted,  under  Ky.  St.  |  14W,  to  pre- 
vail against  manifest  effect  of  transactiOB. — 
Isgrigg  V.  Isgrigg,  200  S.  W.  478. 
9=>tOO  (Ky.)  The  donee  cannot  be  charged 
with  an  advancement  unless  he  accepted  the 
gift  as  such.— Isgrigg  v.  Isgrigg,  200  S.  W.  478. 
®=>l  12  (Ky.)  It  is  the  rule,  as  expressed  in 
Ky.  St.  1 1407,  that  in  determining  value  of  ad- 
vancement from  ancestor  to  descendant,  value 
of  property  advanced  must  be  fixed  as  of  day  it 
was  made.— Isgrigg  v.  Isgrigg,  200  S.  W.  47a 
€=>II6  (Ky.)  In  suit  for  settlement  of  estate 
and  distribution  among  heirs,  proof  of  state- 
ments by  intestate  that  he  purchased  land  for 
use  and  benefit  of  daughter,  intending  to  give 
it  to  her,  held  not  incompetent  on  ground  in- 
tention of  donor  in  making  gift  may  not  affect 
question  of  advancement — Isgrigg  v.  Isgrigg, 
200  8.  W-  478. 

4=>li7  (Ky.)  lo  suit  for  settlement  of  dece- 
dent's estate  and  division  among  heirs,  evidence 
tuld  sufficient  to  authorize  holding  that  intes- 
tate made  purchase  of  land  for  use  and  benefit 
of  daughter,  and  intended  at  time  to  make  her 
a  gift  of  it— Isgrigg  v.  Isgrigg,  200  S.  W.  478. 

DtSCRIPTION. 

See  Boundaries,  €=>3;  Chattel  Mortgages,  9=» 
47;   Deeds,  «=»38,  111,  112. 

DIPPING. 

See  Negligence,  «=951. 

DIRECTING  VERDICT. 

See  Ejectment,  «s>109;  Replevin,  9=990; 
Trial,   «=9l6(t 

DISCHARGE. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;    Principal  and  Sorety;    Release. 

DISCONTINUANCE 

See  Dismissal  and  Nonsuit  9=924. 

DISCOVERED  PERIL 

See  RaUroads,  «=»338-S90. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  «s994&-970;  Criminal 
Law,  9=91153;  Divorce,  9=9211:  Trial,  9s» 
849 

DISCRIMINATION. 

See  Constitational  Law,  9=>215,  22a 

DISMISSAL  AND  NONSUIT. 

See  Indictment  and  Information,  9=9144. 

I.  VOI.UNTABY. 

9=924  (Mo.App.)  Wife  attempting  to  impound 
in  railway's  bands  proceeds  of  judgment  secur- 
ed by  her  husband,  an  attorney,  in  personal  in- 
jury case  against  street  railway,  hfld  unable  to 
prosecute  her  suit  as  to  other  defendants,  at- 
torneys associated  with  husband,  after  she 
abandoned  suit  as  to  street  railway. — Cooksey 
V.  Cooksey,  200  S.  W.  103. 

n.  iinroi.iTirTABT. 

9=9$  f  (9)  (Mo..\pp.)  Where  a  case  was  dis- 
missed for  want  of  prosecution  without  knowl- 
edge of  the  parties,  and  they  appeared  at  a 
subsequent  term  of  court  and  tried  the  case, 
they  will  be  held  to  have  consented  to  a  rein- 
statement of  the  case.— Scott  v.  Davis,  20O  S. 
W.  723. 


For  cases  in  Dec.  Dig.  A  Am.  Die.  Key  N».  Series  *  Indaes  see  same  topic  and  KEY-NUMBER  . 
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DISORDERLY  HOUSE. 

<nvl  (Mo.App.)  That  on  a  siiiKle  occasion 
there  was  a  gathering  of  lewd  men  and  women 
at  a  house  for  lewd  purposes  did  not  constitute 
it  a  "common  bawdyhonse." — State  t.  Seba, 
200  S.  W.  300. 

DISQUALIFICATION. 

See  Judges,  «=>39,  42. 

DISSOLUTION. 

See  Corporationa,  ®=>629;  Injunction,  e=> 
172;  Schools  and  School  Districts,  €=»44; 
Telegraphs  and  Telephones,  ^»23. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Taxation,  4=9545. 

«s»8  (Tex.)  Under  Const,  art.  6,  f  21,  and  ar- 
ticle 4,  I  22,  relating  to  county  and  district  at- 
torneys, the  Legislature  has  no  power  to  pass 
an  act  which  will  exclude  them  from  their 
rights  to  prosecute  all  actions  for  the  state. — 
Ifaud  ▼.  Terrell,  200  S.  W.  376. 


DITCHES. 


See  Drains. 


DIVORCE. 

See  ConrU,  «=»514. 

n.  OROuniM. 

^927(1)  (Tex.CiT.App.)  Where  defendant  hus- 
band would  leare  home  for  considerable  period 
without  informing  his  wife  of  his  whereabouts, 
and  on  returning  would  abuse  her  and  threaten 
to  take  her  life,  held,  that  his  treatment  was 
such  as  would  warrant  a  divorce. — Smith  v. 
Smith,  200  S.  W.  1129. 

m.  DEFENSES. 

9=>46  (Tex.Civ.App.)  Where  a  wife  provokes 
her  husband  to  cruel  treatment,  she  cannot  be 
granted  a  divorce  on  account  of  such  treatment. 
—Smith  V.  Smith,  200  S.  W.  1129. 
«=>56  (Ky.)  An  agreement  between' married 
people  that  one  shall  bring  a  suit  for  divorce 
and  the  other  fail  to  defend  it,  and  especially 
upon  a  ground  which  is  not  the  real  one,  is  a 
collusion  to  defraud  the  courts.— Edleson  t. 
Bdleson,  200  8.  W.  625. 

TV.  JURISDICTION.     FROOEEDIirOS, 
AKD  REUEF. 

(D)  Bvldemee. 

^3124  (Mo.App.)  In  wife's  action  for  divorce, 
where  husband  filed  cross-petition,  evidence 
held  to  sustain  judgment  for  divorce  in  favor 
of  husband.- Zerega  v.  Zerega,  200  3.  W.  700. 

«})  Appeal. 

4e»I82  (Mo.App.)  Husband  being  bound  to 
furnish  his  wife  with  means  of  seeking  legal 
redress,  her  motion  for  alimony  and  suit  mon- 
ey pending  appeal  from  judgment  of  divorce  in 
favor  of  hunband  should  not  be  denied. — ^Zerega 
V.  Zerega.  200  S.  W.  700. 

4s>l84(4)  (K.V.)  Where  evidence  on  motion 
for  allowance  for  maintenance  of  child  pending 
suit  for  divorce  was  not  brought  up,  and  the 
pleadings  on  the  motion  were  insufficient  to 
disclose  the  issues,  the  court  on  appeal  could 
assume  that  the  trial  court  was  in  error  in  re- 
quiring temporary  contribution  from  the  hus- 
band.—Edleson  V.  Edleson,  200  S.  W.  625. 
«s»l84(10)  (Mo.App.)  While  the  court  on  ap- 
peal from  a  divorce  decree  will  examiiM  toe 


evidence  and  is  not  bound  by  the  coadusiona 
of  the  trial  judge,  where  the  evidence  is  con- 
flicting and  it  is  contended  that  part  of  it  was 
perjured,  the  finding  will  not  be  disturbed.— 
Adams  v.  Adams,  200  S.  W.  706. 

<B)  Feea  and  Coats. 

4^189  (Ky.)  Contract  between  husband  and 
wife  that  one  of  them  should  sue  for  divorce, 
and  the  wife  should  pay  the  costs,  being  void 
as  against  public  policy,  was  no  defense  against 
the  requirement  of  Ky.  St.  |  900,  that  in  actions 
for  alimony  and  divorce  a  husband  shall  pay 
the  costs  of  each  party  unless  the  wife  is  in 
fault  and  has  ample  estate.— Edleson  t.  Edle- 
son, 200  S.  W.  625. 

V.  AUMOHT.  AIXOWAirCEB.  AND 
DISPOSITION   OF  PBOPERTT. 

4s>2l  I  (Ky.)  In  an  action  for  alimony,  whether 
temporary  alimony  should  be  allowed,  and 
amount  tliereof,  rests  in  sound  discretion  of  the 
court,  under  Civ.  Code  Prac.  I  424. — Kelly  v. 
Kelly,  200  S.  W.  925. 

4a>2l5  (Ky.)  In  fixing  amount  of  alimony  pen- 
dente lite,  husband's  estate  and  income,  wife's 
age,  health,  dependence,  and  statitm,  custody  of 
children,  and  cause  inducing  suit  for  alimonr, 
should  be  considered.— KeUy  v.  Kelly.  200  S.  1^. 
925. 

In  fixing  temporary  alimony  in  action  for 
alimony,  if  wife  has,  wholly  or  in  part,  custody 
of  children,  she  should  be  allowed  something, 
however  small,  to  spend  on  them  to  satisfy  her 
motherly  love,  although  the  husband  providn 
for  their  support. — Id. 

Where  husband  had  estate  of  $125,000  and 
income  of  $30,000,  allowance  of  temporary 
monthly  alimonjr  of  $135  and  residence  wai 
too  small,  and  will  be  raised  to  $250. — Id. 
<8s>227(2)  (Ky.)  Where  husband  had  estate  of 
$125,000  and  income  of  $30,000,  cutting  of 
prayer  for  $500  for  preparation  of  ease  to  $100 
was  proper,  in  the  absence  of  showing  of  costs 
attending  such  preparation.— Kelly  v.  Kelly,  200 
S.  W.  9&. 

<8=»245(1)  (Mo.App.)  Under  Bev.  St.  1909.  f 
2375,  where  judgment  awarding  aUmony  did  not 
provide  for  security,  lield  that  court  could  not 
require  security  more  than  10  years  after  any 
action  to  enforce  the  judgment  bad  been  taken. 
— Hauck  V.  Hauck,  200  ^  W.  679. 
«=>249(6)  (Tex.Civ.App.)  Under  Vemon'sSayles' 
Ann.  Civ.  St  1914,  art.  4634,  court  on  grantlDg 
divorce  may  by  decree  provide  for  use  and  oc- 
cupancy of  homestead  of  spouses  by  wife  and 
children  of  marriage,  such  decree  not  depriving 
husband  of  his  title  to  such  land. — Smith  v. 
Smith,  200  S.  W.  1129. 

«=i>265  (Tenn.)  Scire  facias  for  writ  of  pos- 
session is  proper  to  enforce  decree  of  divor« 
as  to  land  awarded  to  wife  and  children,  but 
possession  of  which  was  enjoined  during  life  of 
third  person  entitled  to  support,  although  b-ith 
husband  and  wife  were  dead,  and  sdre  facias 
was  brought  by  children.— Carney  ▼.  Carney. 
200  S.  W.  517. 

4a>280  (Ky.)  Wife  suing  for  aUmony  may  ap- 
peal from  or4er  allowing  her  insufficient  tem- 
porary alimony.— Kelly  v.  Kelly.  200  S.  W.  925. 

VX  CUSTODY  AND   8UPPOKT   OF 
CHTTiDHKTf. 

4=» 298(1)  (Mo.App.)  Though  husband  obtain- 
ed divorce  from  his  wife,  yet  where  it  tsj 
manifestly  to  best  interest  of  minor  child  of 
marriage  that  his  custody  should  be  given  the 
wife,  court  will  grant  custody  of  child  to  her. 
—Zerega  v.  Zerega,  200  S.  W.  700. 

«E9298(1)  (Tex.CiyjLpp.)  Trial  court  in  awar>1- 
ing  custody  of  a  minor  child  in  divorce  prc- 
ceedings  should  be  controlled  and  actuatr<: 
solely  by  a  consideration  of  best  interest  of 
chUd.— Smith  T.  Smith.  200  S.  W.  1128. 
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^=>304  (Ky.)  Wher«  a  husband  and  wife  were 
divorced,  and  the  mother  was  (iren  the  custody 
of  a  child,  an  attempt  by  her  to  give  her  child 
to  her  parents  by  will  does  not  constitute  any 
right  to  the  child's  cnstody  as  against  the  sur- 
viving father.— RalUhan  v.  Motschmann,  200  S. 
W.  358. 

<S=>30»  (Mo.App.)  Under  Bev.  St.  1009,  { 
2375,  where  judgment  awarding  allowance  for 
maintenance  of  child  did  not  provide  for  se- 
curity, held  that  court  could  not  require  se- 
curity more  than  10  years  after  any  action  to 
enforce  the  judgment  had  been  taken. — ^Hauck 
T.  Hauck,  200  8.  W.  679. 

DOCUMENTS. 

See  Evidence,  <S='33&-370;    Trespass  to  Try 
TiUe,  «=34U. 

DOGS. 

See    Constitutional    Law,    ^3287;    licenses, 
®=»7 

DONATIONS. 


See  Gifts. 


DOWER. 


I.  NATURE  AXB  BBQUISITES. 

4s>2  (Ark.)  Widow  can  claim  nothing  in  Ar- 
kansas out  of  rents  of  husband's  property  in 
Ohio,  under  law  of  which  widow  is  not  entitled 
to  rents  out  of  realty  of  which  she  is  to  be  en- 
dowed until  after  petition  for  assignment  of 
dower  has  been  filed  in  proper  court. — ^Mayo  v. 
Arkansas  Valley  Trust  Co.,  200  S.  W.  506. 

4=9 1 5  (Ark.)  Widow's  dower  right  In  realty 
being  subject  to  mortgage  thereon,  if  dower 
had  been  assigned  while  property  was  incum- 
bered, portion  set  aside  to  her  should  have 
been  subject  to  half  the  incumbrance. — Mayo 
V.  Arkansas  Valley  Trust  Co.,  200  S.  W.  505. 

(8ss>22  (Ark.)  Under  Kirby's  Dig.  {  2709, 
where  there  are  no  children,  widow  takes  as 
dower  one-third  of  husband's  personalty  as 
against  creditors,  and  one-half  as  against  col- 
lateral heirs,  rule  applying  as  to  realty.— Mayo 
V.  Arkansas  Valley  Trust  Co.,  200  S.  W.  605. 

Under  Kirby's  Dig.  f  2709,  widow  whose  hus- 
band died  without  childrep  is  entitled  to  one- 
third  of  rents  collected  by  executor,  as  against 
creditors,  and  half  as  a^iinst  collateral  heirs. 
—Id. 

Rights  of  widow  in  personal  estate  of  hus- 
band are  fixed  by  amount  of  property  as  it 
stands  at  his  death. — Id. 

Whe*e  executor  "operated  decedent's  busi- 
ness without  authority,  and  derived  profit,  wid- 
ow is  entitled  to  her  proportion.— Id. 

m.  RieHTS   AND  BEBINDtEB  OF 
WIDOW. 

«=>57(1)  (Ark.)  Since  under  Kirby's  Dig.  S 
2708,  the  widow  is  entitled,  as  part  of  her 
dower,  absolutely  in  her  own  right  to  one- 
third  of  the  personalty,  she  may  assign  such 
interest.— Beal-Burrow  t>ry  Goods  Co.  v.  Kes- 
singer,  200  S.  W.  1002. 

Where  plaintltC  had  sold  a  stock  of  goods  to 
deceased  retaining  title  until  full  payment,  and 
deceased  had  not  paid  any  of  the  price  at  the 
time  of  his  death,  release  by  plaintiffs  of  their 
right  to  assert  title  and  agreement  to  file  claim 
as  common  creditor  was  a  valuable  considers - 
tioo  for  the  widow's  assignment  to  plaintiffs  of 
her  dower  interest  in  the  personal^.- Id. 
9=371(2)  (Ark.)  Courts  of  equity  have  concur- 
rent jurisdiction  to  partition  personal  property 
for  the  purpose  of  setting  off  the  widow's  dow- 
er therein.— Beal-l.urrow  Dry  Goods  Co.  v. 
Kessinger,  200  S.  W.  1002. 
«s>90  ( 1 )  (Ark. )  Under  statute,  widow's  dower 
is  divided  into  two  classes  for  purpose  of 
estimating  dower,  real  and  personal,  and  dow- 


er is  to  be  set  aalde  in  each  class  separately, 
and  no  deficiency  in  one  can  be  made  up  from 
other.— Mayo  ▼.  Arkansas  Valley  Trust  Co.,  200 
S.  W.  606. 

DRAINS. 

See  Eminent  Domain,  4=s»31. 

I.  ESTABUSHkENT  AND  MAIN- 
TENANCE. 

«=94  (Ky.)  Under  Ky.  St.  i  380,  subsecs.  2,  4, 
right  to  establish  dramage  ditch  is  not  restrict- 
ed to  cases  of  benefit  to  public  health  or  public 
roads,  but  is  authorized  where  improvement 
will  result  in  public  benefit  or  utility,  or  will 
promote  public  welfare.— Carter  v.  Griffith,  200 

8.  W.  369. 

€=>I4(3)  (Ark.)  An  order  establishing  a  drain- 
age district  held  warranted  showing  that  it 
was  to  the  best  interest  of  landowners,  though 
not  using  phraseology  of  Acts  1909,  p.  829, 
as  amended  by  Act  April  28,  1911  (AcU  1911, 
p.  193),  authorizing  organization  of  district 
when  for  best  interest  of  landowners. — Jones  t. 
Fletcher,  200  S.  W.  1034. 
9=>I4(4)  (Ark.)  An  order  establishing  a  drain- 
age district  under  Acts  1009,  p.  829,  as  amend- 
ed by  Act  April  28, 1911  (Acts  1911.  p.  193)  KeU 
not  subject  to  attack  because  no  second  peti- 
tion was  filed;  provisions  for  establishment  of 
district  on  second  petition  contemplating  no 
investigation  as  was  had.— Jones  v.  Fletcher, 
200  8.  W.  1084. 

There  is  presumption  that  county  court  in 
ordering  establishment  of  drainage  district 
acted  upon  evidence  sufficient  to  warrant  find- 
ing that  establishment  of  district  would  re- 
sult to  advantage  of  lands  therein;  hence  or- 
der is  not  subject  to  collateral  attack  on 
ground  that  scheme  for  improvement  was  im- 
practicable.— Id. 

«=s>IS  (Ark.)  Under  AfSta  1909.  p.  820.  as 
amended  by  Act  April  28,  1911  (Acto  1911,  p 
193),  county  court  in  establishing  a  drainage 
district  is  not  restricted  to  express  boundaries 
stated  in  petition.— Jones  v.  Fletcher,  20O  & 
W.  1034. 

«=»34  (Ky.)  Where  no  landowner  below  drain- 
age ditch  filed  exceptions  in  drainage  proceed- 
ings, effect  of  ditch  upon  land  below  was  not 
in  issue,  and  evidence  thereof  should  not  have 
been  admitted.— Carter  v.  Griffith,  200  8.  W. 
3«». 

In  proceedings  to  establish  drain,  evidence 
that  dirt  would  be  piled  in  solid  and  continu- 
ous embankments  on  either  side  was  improperly 
admitted.— Id. 

Evidence  of  public  benefit  as  well  as  benefit  to 
land  affected  by  the  proposed  drain  was  ma- 
terial, and  should  h-ive  been  admitted. — Id. 

Evidence  that  another  ditch  was- in  process 
of  construction  to  point  where  proposed  ditch 
was  to  begin  held  admissible. — Id. 

H.  ASSESSISENTS  AND  SPEGXAI. 
TAXES. 

«=97l  (Ark.)  Under  AcU  1909,  p.  829,  as 
amended  by  Acts  1911,  p.  193,  providing  for 
establishment  of  drainage  districts,  landowners 
are  required  to  pay  interest  on  deferred  pay- 
ments of  assessments  so  as  to  meet  interest  on 
bonds  issued  to  pa.v  for  improvement;  hence 
amount  of  interest  on  the  bonds  is  in  substance 
excluded  from  original  cost  of  improvement  in 
determining  benefit— Jones  v.  Fletcher,  200  8. 
W.  1034. 
«=382(3)    (Ark.)  Under  Acts  1909,   n.  838,  | 

9,  and  amendatory  act  of  March  13,  19l3  (Acts 
1913,  p.  7.18),  owners  of  land  included  within 
drainage  district  might  appeal  from  order  con- 
firming assessment,  though  they  did  not  ap- 
pear in  county  court. — Foster  v.  Bayou  Meto 
Drainage  Dist.  No.  1  of  Lonoke  County,  200 
8.  W.  792. 
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(Ark.)  Under  Acta  1009,  as  amended  by 
Acta  1911,  p.  198,  right  to  collect  interest  on 
deferred  aaseBBinenta  on  account  of  establiah- 
ment  of  drainage  district  is  not  lost  because 
not  computed  until  collection  is  necessary; 
for  landowners  have  right  to  pay  off  assess- 
ments without  interest  within  30  days  after 
they  become  final.— Jones,  v.  Fletcher,  200  S. 
W.  1034.  * 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  iS=>274-287. 

DUPLICITY. 

See  Indictment  and  Information,  9=sl2S. 

DURESS. 

See  Payment,  9s»82. 

DYING  DECLARATIONS. 

See  Homicide,  €=203-211. 

EARNING  CAPACITY. 

See  Damages,  <S=»100,  134. 

EASEMENTS. 

See  Highways. 

I.  OBEATION,  EXISTENCE,   AMD 
TERMINATION. 

<8=»7(2)  (Ky.)  Where  defendants'  predecessor 
in  title  gave  plaintiff  a  passway  over  his  land, 
and  plaintiff  and  the  public  generally  had  used 
the  entire  way  under  claim  of  right  for  over 
15  years,  an  easement  in  the  way  existed  In 
favor  of  plaintiff.— Powell  v.  Wines,  200  8.  W. 
641. 
■8=7(4)   (Ky. 

another's  lana,  ii  b«iyci<.o  ^^  ....o  v,„.^«.. 

land,  must  have  so  continued  for  lo  years  or 
more  to  entitle  the  party  using  it  to  a  manda- 
tory injnnction  against  the  obstruction  thereo' 
—Williams  v.  Deskins,  200  S.  W.  1. 
«=B>8(2,3)  (Ky.)  The  use  of  a  passway  acrosk 
another's  land,  if  permissive  only,  gives  the 
party  using  it  no  enforceable  right,  regardless 
of  the  duration  of  the  use.— Williams  v.  Des- 
kins, 200  S.  W.  1.  .      J.  .  . 

Where  husband  and  wife  owned  adjoining 
tracts  which  they  farmed  as  one  tract,  use  by 
them  and  their  tenants  of  passway  across  wife  s 
land  as  means  of  access  to  the  husband's  held 
not  adverse. — Id. 

(S=»I7(1)  (Ky.)  Bars  and  a  gate  in  line  fence 
placed  by  one  party  at  other's  request,  aiid  per- 
mitting exercise  by  both  parties  of  their  re- 
spective rights,  held  consistent  with  implied 
easement  of  passway  from  phiintiff's  land 
across  defendant's  land  to  road.— Skaggs  v. 
Carr.  200  S.  W.  27. 

<Ss9l8(l)  (Ky.)  A  passway  to  the  road,  the 
only  one  from  plaintiff's  land,  over  defendant's 
land,  to  a  road,  held  an  implied  easement  ap- 
purtenant to  the  land.— Skagga  v.  Carr,  200  8. 
W  27 

«=>26(1)  (Ks.)  Cultivation  for  a  year,  or  im- 
material change  in  location  for  convenience,  will 
not  defeat  implied  grant  of  passway.— Skaggs 
V.  Carr,  200  S.  W.  27. 

^s32  (Ky.)  Adverse  possession  for  statutory 
period  held  necessary  to  extinguish  easement  by 
implied  grant  of  passway.— Skaggs  v.  Carr,  200 
8.  W.  27. 


y.)  The  use   of   a   passway   across 
nd,  if  adverse  to  the  owner  of  such 


n.  BXTENT  OF  RIGHT,  USE,  AlKD 
OBSTRUCTION. 

«s»6l  (7)  (Ky.)  Where  defendants'  predecessor 
in  title  gave  a  passway  to  plaintiff,  whose  farm 
abutted,  oa  th«  passway  which  was  appurtenant 


to  the  land,  plaintiff  had  aoch  a  spedal  Inter- 
est in  the  way  that  he  could  eiqoin  its  ob- 
struction or  injury  by  defendants.— Powell  T. 
Wines,  200  S.  W.  641. 

<S=s»6l(12)  (Ky.)  Where  plaintiff  aUeged  that 
he  had  acquired  the  right  to  travel  a  passway 
which  defendants  had  obstructed,  a  judgment 
that  plaintiff  was  the  owner  of  the  passway 
was  not  objectionable  as  declaring  him  to  be 
the  owner  of  the  fee  in  the  way,  but  merely 
gave  him  an  easement  therein. — Powell  v. 
Wines,  200  8.  W.  641. 

In  suit  to  enjoin  obstruction  of  a  passway, 
where  there  was  no  dispute  as  to  its  limits, 
it  was  sufficient  that  the  judgment  referred 
to  'he  way  generally,  and  failure  more  accur- 
ately to  describe  it  In  the  judgment  is  not 
preiudiciaL— Id. 

EJECTION. 

See  Theaters  and  Shows,  9=>4. 

EJECTMENT. 

See  Trespass  to  Try  Title. 

rv.  TRiAi.,  jtmenENT,  enforce- 
ment OF  JtlPGMENT,  AND 
BKVXBW. 

^=»i09  (Ky.)  Verdict  should  be  directed  for 
plaintiff  in  ejectment  showing  paper  tide,  de- 
fendant having  had  no  color  of  title,  and  her 
possession  not  having  been  hostile  for  the 
requisite  period. — Chesapeake  &  O.  Ry.  Co.  t. 
Rosskamp,  200  8.  W.  496. 

EJUSDEM  GENERIS. 

See  Sunday,  4=»S. 

ELECTION  OF  REMEDIES. 

See  Vendor  and  Purchaser,  €=»120. 

«=33(1)  (Mo.App.)  Doctrine  of  election  of 
remedies  held  to  apply  only  to  inconsistent 
remedies,  and  not  where  a  party  has  a  right 
to  bring  more  than  one  suit. — Reynolds  v.  Union 
Station  Bank  of  St.  Louis,  200  S.  W.  711. 
€=»3(4)  (Mo.App.)  Insurance  company  in  pro- 
cess of  organization  whose  promoter  and  sec- 
retary gave  its  check  in  repayment  of  loan  for 
preliminary  expenses  held  not  precluded  from 
suing  defendant  because  it- had  sued  the  seere- 
tary.— Reynolds  v.  Union  Station  Bank  of  St. 
Louis,  200  S.  W.  711. 

ELECTIONS. 

See  Municipal  Corporations.  €=>10& 
vn.  BAX.I.OT8. 

«=>I68(2) 
as   amended 

subseca.  1,  3  _  _ 

§  1453,  so  that  candidate  cannot  by  petition 
have  his  name  printed  on  ballot  as  party  can- 
didate, and  where  his  name  is  so  printed,  party 
votes  cannot  be  counted  for  him. — ^King  v.  Mc- 
Mahan,  200  8.  W.  956. 

«s»l8l  (Ky.)  Under  Ky.  St  {  1471,  baUots 
on  which  contestant's  name  was  written  in 
cannot  be  counted  for  him,  where  the  name 
was  not  followed  by  stenciI_(X)  as  provided. 
—King  V.  McMahan,  200  S.  W.  956. 

Where  candidate's  name  was  placed  on  ballot 
as  party  candidate,  without  any  authority,  bal- 
lots marked  with  steiicil  (X)  mark  after  bis 
name  cannot  be  counted,  under  B^.  St.  S  1471, 
permitting  names  to  be  written  in  by  voters. 

ELECTRICITY. 

See  Injunction,  e=»59;    Specific  Performance, 

«=>12. 
€=>ll   (Ark.)  Contract  by  electric  company  to 
furnish  consumer  free  current  for  three  years 
apon  being  released  from  previous  contract  to 
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furnish  current  for  share  of  consumer's  earn- 
ings, Md  not  invalid  because  discriminatory, 
where  franchise  from  city  did  not  prohibit  such 
contracts.— Warmnck  t.  Major  Stave  Co.,  200 
S.  W.  799. 

Evidence  that  purchaser  of  assets  of  electric 
light  company  knew  of  various  contracts  made 
by  it,  that  insurance  policies  delivered  to  him 
were  made  in  corporation's  name,  etc.,  held  to 
sustain  chancellor's  finding  that  purchaser  im- 
pliedly assumed  corporation's  contract  to  fur- 
nish current  free  of  charge  to  a  consumer. — Id. 

®=>I4(1)  (Ky.)  Telephone  companies  in  install- 
ing telephones  must  exercise  ordinary  care  to 
protect  premises  from  Injury  from  lightning.— 
Cohen  &  Stryck  v.  Home  Telephone  Co.,  200 
S.   W.  344. 

Telephone  company  must  use  care  to  maintain 
as  well  as  install,  telephones  with  reasonable 

grotection   against   injury    to    property    from 
ghtning.— Id. 

®s>l5(l>  (Ky.)  Where  plaintiffs  injuries  re- 
sulted from  electric  wires  of  defendant  city, 
left  lying  on  private  premises,  city's  liability 
depends  on  whether  plaintiff  was  trespasser. — 
City  of  Henderson  v.  Ashby,  200  S.  W.  931. 

Where  lease  did  not  include  garden,  plaintiff, 
who  was  present  in  such  garden  by  invitation 
of  tenants,  was  trespasser,  and  cannot  recover 
for  injuries  from  defendant  city's  electric  wire. 
— Id. 

«=»t6(7)  (Ky.)  Though  lightning  is  act  of  God, 
one  whose  negligence  concurs  therewith  in  pro- 
ducing injury,  which  would  not  happen  but 
for  the  negligence,  is  liable  therefor.— Cohen  & 
Stryck  v.  Home  Telephone  Co.,  200  S.  W.  344. 

<=»I9(3)  (Ky.)  In  action  for  injuries  from  de- 
fendant city's  electric  wire,  left  lying  in  private 
garden,  burden  was  on  plaintiff,  present  by  in- 
vitation of  tenants,  to  show  that  lease  in- 
cluded garden.— City  of  Henderson  v.  Ashby, 
200  S.  W.  931. 

®=»I9(6)  (Ky.)  Conflicting  evidence  on  issue 
of  telephone  being  installed  with  reasonable 
protection  against  iiijury  by  lightning,  held  to 
make  question  for  jury. — Cohen  &  Stryck  v. 
Home  Telephone  Co.,  200  a  W.  344. 

ELEVATORS. 

See  Charities,  ^=345,  46;   Insurance,  4=>437. 

EMANCIPATION. 

See  Parent  and  Child,  i8=»ie. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  4=»325-404. 

I.  KATIJBE,   EXTENT,   AND   OELEaA- 
TION  OF  POWER. 

^=>i  (Mo.)  The  power  to  take  property  of  an 
individual  for  public  purposes  is  mherent  in  the 
government  which  creates  and  protects  by  law 
the  private  right.— Chicago,  B.  &  Q.  R.  Co.  v. 
McCooey,  200  S.  W.  59. 

The  power  of  eminent  domain  resides  in  the 
Legislature  and  may  be  exercised  through  such 
agencies  as  it  may  create,  subject  only  to  the 
restriction  imposed  by  Const,  art.  2,  $  20.— Id. 
4=»20(1)  (Mo.)  Railroad  which  had  no  tracks 
or  right  of  way  through  part  of  city,  but  op- 
erated by  arrangement,  over  tracks  of  another 
company,  held  not  to  have  abandoned  its  right 
under  Rev.  St.  1909,  }  3049,  to  condemn  land 
for  additional  trackage.— Chicago,  B.  &  Q.  R. 
Co.  T.  McCooey,  200  S.  W.  69. 

®=>3I  (Ky.)  Reclamation  of  low  or  swamp 
lands  for  agricultural  purposes  is  "public  use" 
within  Constitntion,  as  to  taking  property  for 
"pnbHc  tise."— Carter  v.  Griffith,  200  8.  W.  .369. 


IXZ.  PBOCEESINOB  TO   TAKE   PBOP. 
EBTT  ANB  ASSESS  COM- 
PENSATION. 

9=»I96  (Ark.)  Evidence  in  condemnation  pro- 
ceeding held  to  show  that  a  proposed  spur  track 
would  be  for  public  and  not  private  purposes. — 
Butler  County  R.  Co.  v.  St.  liouis,  S.  &  S.  B. 
R.  Co.,  200  S.  W.  1007. 

IV.  REMEDIES  OF  OWNERS  OF 
PROPERTY. 

«=»274(1)  (Ark.)  Condemnation  proceedings 
are  strictly  statutory  and  legal,  and  equity  will 
only  interfere  when  an  attempt  is  made  to  take 
property  for  private  purposes. — Butler  Coun- 
ty R.  Co.  V.  St  Louis,  K.  &  S.  E.  B.  Co.,  200 
S.  W.  1007. 

^=3293(2)  (Ark.)  A  cross-bill  in  condemna- 
tion proceedings,  where  a  railroad  was  seeking 
to  put  a  spur  track  across  the  right  of  way  of 
another  raillroad  which  stated  that  the  purpose 
was  only  for  private  purposes,  merely  stated, 
conclusions,  and  did  not  sive  equity  jurisdic- 
tion.— Butler  County  R.  Co.  v.  St.  Louis,  K. 
&  S.  E.  R.  Co.,  200  S.  W.  1007. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  9=3882;  Commerce, 
e=*S,  27;  Damages,  €=»100;  Master  and 
Servant,  <8=935&-416;   Negligence,  ®=>101. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «=»52-110. 

EQUITY. 

See  Cancellation  of  Instruments;  Conversion; 
Creditors'  Suit;  Estoppel;  Fraudulent  Con- 
veyances; Injunction,  $=:»127;  Judgment, 
«=!>460;  Partition;  Quieting  Title;  Receiv- 
ers; Reformation  of  Instruments;  Specific 
Performance;   Subrogation;  Trusts. 

I.   JURISDICTION,  PRINCIPI£S,  AND 
MAXIMS. 

(A)   Nature,    Gronnda.    Snbjecta,    and     Ex- 
tent of  Jarladictlon  in   General. 

4=38  (Tenn.)  A  mistake  as  to  the  laws  of  a 
foreign  state  is  a  mistake  of  fact,  and  not  of 
law,  against  which  equity  will  relieve.— Walker 
V.  Walker,  200  S.  W.  825. 
4=342(1)  (Ark.)  Party  invoking  aid  of  chan- 
cery court  cannot  thereafter  attack  jurisdiction 
of  court.- Young  v.  Fowler,  200  S.  W.  813. 

(C)  Prtnelples  and  Maxima  of  Banltr. 

4=>65(2)  (McApp.)  In  an  action  to  recover 
premiums  paid  for  mutual  benefit  insurance, 
held  that  plaintiff,  because  of  his  false  state- 
ment in  procuring  the  certificate,  bad  no  stand- 
ing in  court;  the  action  being  equitable  in  char- 
acter.— Hellman  v.  National  Council  of  Knights 
&  Ladies  of  Security,  200  S.  W.  698. 

n.  LACHES  AND  STALE  DEMANDS. 

4=370  (Mo.App.)  Generally  the  doctrine  of 
laches  does  not  require  suit  for  fraud  until  full 
knowledge  of  the  fraud  is  brought  home  to 
plaintiff,  although  he  must  be  alert  and  dili- 
gent—WendeU  V.  Ozark  Orchard  Co.,  200  S. 
W.  747. 

4=372(1)  (Mo.App.)  For  delay  in  siang  to 
amount  to  laches,  it  must  be  in  some  way  cul- 
pable, or  bringing  advantage  to  one  party  or 


For 
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the  other.— WendeQ  t.  Ozark  Orchard  Co.,  200 
S.  W.  747. 

iSs>87(2)  (Ky.)  It  b  rule  of  equity  not  to  en- 
courage stale  claims,  even  though  they  may 
not  be  barred  by  limitationa,  especially  when 
to  do  so  would  work  loss  to  innocent  parties 
who  relied  on  nonexistence  of  such  claims. — 
Preston  v.  JeflEerg,  200  S.  W.  654. 
«=»87(2)  (Mo.App.)  Mere  delay,  short  of  the 
statute  of  limitations,  when  nothing  else  ap- 
pears, seldom  bars  a  suit— Wendell  v.  Ozark 
Orchard  Co.,  200  S.  W.  747. 

XV.  PX.EADIMO. 

(O  Croaa-BiU  and  Plea  ainil  Anavre* 
'  Thereto. 

(S=>202  (Ark.)  In  order  to  inToke  equitable 
interference  in  condemnation  proceedings  on 
the  ground  that  an  attempt  is  being  made  to 
take  property  for  private  purposes,  the  cross- 
bill must  state  facts  and  not  conclusions. — 
Butler  County  R.  Co.  t.  St  Louis,  K.  &  S.  E. 
B.  Co.,  200  S.  W.  1007. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCHEAT. 

4=90  (Ey.)  It  is  no  defense  that  land  sued 
for  by  corporation  is,  under  Ky.  St.  f  667, 
subject  to  escheat  because  held  by.it  for  more 
than  five  years,  without  need  therefor,  as  only 
commonwealth  can  enforce  forfeiture. — Ches- 
apeake &  O.  By.  Co.  V.  Bosskamp,  200  S.  W. 

ESCROWS. 

«s»8(l)  (Tei.Civ.App.)  There  is  valid  delivery 
of  deed,  supporting  innocent  purchase  from 
grantee,  where  it  was  placed  in  escrow,  and 
delivered  by  depositary  m  accordance  with  es- 
crow agreement,  though  execution  of  deed  and 
such  agreement  waa  induced  by  fraud  of  gran- 
tee.—Lynn  r.  McCoy,  200  S.  W.  885. 
«=»9  (Tex.Civ.App.)  When  deed  is  placed  In 
escrow,  grantee  u  entitled  to  delivery  only  upon 
strict  compliance  with  terms  of  agreement,  and 
substantial  compliance  is  not  sufficient. — Grimm 
T.  Williams,  200  S.  W.  1119. 

ESTATES. 

See  Descent  and  Distribution;  Dower;  Ex- 
ecutors and  Administrators;  Tenancy  in 
Common;   Wills. 

ESTOPPEL 

See  Appeal  and  Error,  «=»882;  Insurance,  *=» 
559;  Judgment,  «=»640-590;  Mechanics' 
Liens,  *=>76;  Partnership,  4=sl56:  Prin- 
cipal and  Surety,  ^=3125. 

n.   BT  DEED. 
(A>  CreaMoB    and    Operation    In    General. 

4=»I9  (Tex.Civ.App.)  Where  a  deed  de- 
scribed land  by  metes  and  bounds  chain  of 
Utle,  and  reference  to  prior  deeds,  and  by  a 
name  which  was  erroneous,  since  it  was  not 
calculated  to  deceive,  the  grantor  was  not  es- 
topped to  deny  title  of  persons  who  purchased 
on  execution  sale  under  levy  against  the  gran- 
tee, upon  the  land  described  by  name,  and  not 
in  fact  conveyed.— Roberts  v.  Dreyer,  200  S. 
W.  1097. 

'm.  EavrrABUE  sstoppel. 

(A)  Hatare  and  Baaentlala  la  General. 

4=952  (Mo.App.)  No  one  can  claim  the  bene6t 
of  an  estoppel  arising  from  an  act  that  is 
against  the  law.—Blair-Baker  Horse  Co.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  200  8.  W.  109. 
4=954  (Mo.)  Knowledge  of  the  facts  is  es- 
sential to  estoppeL— Oldham  ▼.  Wade,  200  S. 
W.  1053. 


4=954  (Tex.Civ.App.)  A  shipper  is  not  estop- 
ped by  carrier's  customary  dealing  with  lus 
previous  shipments,  of  which  he  did  not  know 
and  by  exercise  of  ordinary  diligence  could  not 
have  known.— 'International  &  Great  Northern 
Ry.  Co.  V.  Kansas  City  Produce  Co.,  200  S.  W. 
254. 

4=>58  (Ky.)  If  a  loss  occurs,  it  should  under 
principles  of  equity  be  borne  by  the  one  who  is 
the  most  culpable,  and  not  by  the  one  who  is 
induced  to  alter  his  position  by  appearances 
which  were  permitted  to  exist  by  the  other 
party.— Preston  v.  JefFers,  200  8.  W.  854. 

4=>62(4^  (Ky.)  A  city  was  not  estopped  to  com- 

Elain  of  the  location  of  a  bridge  on  a  street 
ecause  of  the  acquiescence  in  such  location  by 
the  individual  members  of  the  city  council  and 
other  city  officials. — City  of  Pineville  v.  Pine- 
ville  Bridge  Co.,  200  S.  W.  659. 

City,  by  contracting  for  use  of  bridge  by 
public  for  an  agreed  rental,  held  not  estopped 
to  complain  of  erection  of  toUgate  on  the  bridge 
after  it  refused  to  renew  sach  contract.— Id. 

(B)  Gronnda  af  Batoppel. 

43^90 (1)  (Ark.)  Where  executor  discharged 
mortgage  out  of  rents  with  acqidescence  of 
widow  and  all  parties  in  interest,  using  rent 
from  mortgaged  property  pro  tanto,  and  bal- 
ance out  of  other  rents,  it  was  too  late,  in  wid- 
ow's action  for  dower,  for  either  party  to 
ask  accounting  of  the  funds  so  applied. — Mayo 
V.  Arkansas  Valley  Trust  Co.,  200  8.  W.  505. 

(■)  Pleadlnv,   Bvldenee,  Trial,  and  B«- 
▼le'«r. 

4=»II0  (Ky.)  In  «ait  to  enjoin  obatruetion  of 
a  passway,  where  defendants  contentad  thon- 
selves  with  denial  of  the  petition  and  pleaded 
no  estoppel,  and  asked  no  cross-relief  on  tite 
ground  that  plaintiff  himself  had  done  acts 
contributing  to  the  obstruction,  they  could  not 
complain  that  their  claim  of  estoppel  was  not 
sustained.— PoweU  v.  Wines,  200  8.  W.  641. 

4=9 1 10  (Mo.App.)  In  action  to  fix  mechanic's 
lien  on  property  of  wife  on  ground  that  wife  is 
estopped  to  deny  that  contract  of  a  husband 
was  made  for  her  benefit,  facts  relied  on  for 
estoppel  should  be  pleaded. — Marshall  v.  Hall, 
200  S.  W.  770. 

EVIDENCE 

See  Criminal  Law,  4=9304-664;    Depositions; 

Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  spedic  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Appeal  and  Error,  ^=3 

970;    Criminal  Law,  4=9662-687;    Trial,  4=9 

35,  66. 

I.  JVDIOIAX.  NOTIOE. 

4=95(2)  (Ky.)  It  is  common  knowledge  that 
when  collision  occurs  between  automobile  and 
locomotive  result  is  the  same  as  when  locomo- 
tive strikes  bug^'or  other  ordinary  vehicle.— 
Louisville  &  N.  R.  Co.  v.  Treanor's  Adm'r,  200 
S.  W.  634. 

4s»5(2)  (Tex.Civ.App.)  The  existence  of  hoist- 
ing machinery  for  fitting  heavy  weights  is  a 
matter  of  such  common  knowledge  that  evi- 
dence to  that  effect  is  not  required. — Swana  T. 
Texas  &  P.  Ry.  Co.,  200  S.  W.  1131. 
4=>I4  (Tex.Civ.App.)  It  is  common  knowledge 
that  a  child  of  18  months  cannot  walk  a  dis- 
tance of  135  yards  very  rapidly.— St  Louis 
Southwestern  By.  Co.  of  Texas  v.  Wallace,  200 
8.  W.  178. 

4=320(2)  (Ky.)  It  is  pubUc  knowledge  that  all 
well-managed  corporations,  including  railroado. 
voluntarily  assume  duty  to  take  care  of  in- 
jured employes,  partieulatly  in  cases  of  enter- 
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fency.— Troutman'g  Adn'x  t.  LooiBTille  ft  N. 
L  Co.,  200  S.  W.  488. 
«=s>29  (MoJlpp.)  Lawa  1917,  p.  21,  i  S9a,  ap- 
propriating money  from  the  state  treasury, 
chargeable  to  the  general  road  fund,  to  reim- 
burse persona  for  money  advanced  in  building  a 
road  in  G.  county,  is  a  sufficiently  public  act  for 
the  court  to  take  judicial  notice  thereof. — Rob- 
ertson V.  Glenn,  200  S.  W.  702. 
9=>33  (Ark.)  The  court  judicially  knpws  that 
in  the  past  each  house  has  kept  a  j>ermanent 
record  of  its  proceedings,  in  compliance  with 
Const  art.  5,  {§  11,  21.— Niven  y.  Road  Im- 
provement Dist.  No.  14  of  Jefferson  County, 
200  S.  W.  997. 

€=335  (Tez.Civ.App.)  In  action  on  sister  state 
judgment,  the  defense  being  pending  appeal 
from  judgment,  court  cannot  take  judicial 
knowledge  of  laws  of  that  state  as  to  effect  of 
appeal.--Van  Natta  v.  Van  Natta,  200  S.  W.  007. 
•»43(S)  (Ky.)  It  is  judicially  known  by 
Court  of  Appeals  whether  parts  of  will  have 
been  before  it  for  construction. — Smith  v.  Smith, 
200  S.  W.  643. 

n.  PBESmCPTIOKS. 

^»54  (Mo.)  A  presumption  must  be  based  on 
a  fact,  and  not  upon  inference  or  upon  another 
presumption.— Hays  v.  Hogan,  200  S.  W.  286. 
€=>62  (Ky.)  It  is  presumed  that  a  person  is 
possessed  of  average  viaion  and  hearing  and 
ordinary  intelligence  in  negligence  cases,  in  the 
absence  of  any  showing  to  the  contrary. — 
Sweat's  Adm'r  v.  Louisville  &  N.  R.  Co.,  200  S. 
W.  14. 

IV.  REXiETAirOT,  MATERIAUTT,  AHS 
OOMPETEirO'r  nr  OBHEBAIk 

(B)  Res  Cieatn. 

«=>II8  (TeT.Civ.App.)  Rule  against  hearsay 
testimony  does  not  ludude  res  gesbe  of  transac- 
tion, such  as  dedarations  evoked  by  transaction 
itself,  without  premeditation,  voluntary,  and 
spontaneous.— Jurado  v.  Holmes,  200  S.  W.  859. 
«=3l2l(2)  (Tez.Civ.App.)  It  is  the  authority 
of  the  agent  to  mnke  a  statement  that  renders 
it  admissible  against  the  principal's  interests, 
and  to  receive  such  a  statement  as  evidence  of 
that  authority  as  res  gestae  is  improper. — Daw- 
son &  Young  T.  Nunn  &  Latham,  200  S.  W. 
COS. 

•@=>l2t(9)  (Tex.Civ.App.)  Where  plaintiff 
bought  cattle  in  Mexico,  and  defendant  claimed 
them  as  administrator  of  estate,  testimony  of 
one  who  accompanied  plaintiff's  vendor,  when 
he  paid  money  to  persons  on  whose  behalf  de- 
fendant claimed  the  cattle,  that  the  plaintiff's 
vendor  said  at  the  time  that  he  was  buying 
certain  interests  from  the  estate,  is  not  admis- 
sible aa  res  gestae. — Jurado  y.  Holmes,  200  S. 
W.  859. 

®=3|28  (Tez.Civ.App.)  In  personal  injury  ao- 
tion,  it  was  error  to  reject  testimony  of  plain- 
tiff's attending  physician  that,  during  time  of 
treatment,  plaintiff  repeatedly  complained  of 
severe  pain  in  his  neck,  shoulder,  back,  and 
side.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Robertson,  200  S.  W.  1120. 

(Cl   similar  Facta   and   Tranaaetlona. 

^=>I32  (Tez.Civ.App.)  A  prenatal  congenital 
malformation  of  skull  of  one  person  is  not  evi- 
dence that  an  abnormal  condition  somewhat 
similar  in  the  skull  of  another  is  not  due  to 
postnatal  injury.— Texas  &  P.  Ry.  Co.  v.  Wil- 
liams, 200  8.  W.  1149. 

T.  BEST  AWP  SEOONDABT 
BVUUBNOE. 

«s»l75  (Tex.Civ.App.)  Where  judgment  debtor 
was  disclaiming  ownership  of  property  levied 
on,  an  objection,  to  a  questiott  as  to  whether 


he  did  not  vender  the  property  in  Ua  own 
name,  on  the  ground  that  the  tax  rolltt  were 
the  beat  evidence,  was  erroneously  sustained. — 
Horn  V.  Price,  200  8.  W.  590. 
«=»l86i9)  (Tex.Civ.App.)  The  rendition  sheet 
is  the  best  evidence  of  the  fact  of  rendition, 
Md  not  the  tax  rolls.— Horn  v.  Price,  200  8. 
W.  590. 

■VTX.  ABMIBSIOITS. 

(A)   Ilatnr*.  Form,  and   Inaldenta  ta  Qea- 
eral« 

«s»2l9(l)  (Tez.aT.App.)  Proof  that  one  did 
not  render  land  for  taxes  after  a  certain  time 
was  admissible  as  a  circumstance  to  show  that 
the  land  was  conveyed  vmder  a  certain  instru- 
ment.—FretweU  v.  PoUard,  200  8.  W.  183. 

(D)  Br  Areata  or  Otber  Representatlvea. 

«=»237  (Tex.Civ^App.)  In  trespass  to  try  title, 
acts,  admissions,  or  statements  of  plaintiff's 
son  pending  suit  could  not  be  used  against  her. 
—Roberta  v.  Dreyer,  200  S.  W.  1097. 
^s>242(6)  (Mo.App.)  In  action  against  rail- 
road company  for  injuries  to  shipment  of  live 
stock,  testimony  as  to  admisaioBs  made  by 
brakeman  of  defendant  company,  but  who  wa» 
not  running  on  train  carnring  shipment,  is  in- 
admissible.- Robinson  v.  Bush,  200  8.  W.  757. 

(B)   Proof  and  ECeet. 

9^260  (Mo.App.)  To  render  admissions  of  one 
alleged  coconspirator  admissible  as  against  the 
other,  some  competent  evidence  must  be  ad- 
duced tending  to  establish  the  conspiracy. — In 
re  Largue's  Estate,  200  a  W.  83. 
€=»265(17)  (Mo.App.)  In  proceeding  to  forfeit 
legacies  by  reason  of  the  heirs  having  contested 
the  will,  admissions  of  one  heir,  though  an  ad- 
verse party  to  the  executor,  while  competent  as 
against  her  as  admissions  against  interest,  were 
not  binding  on  the  other  heirs,  in  absence  of 
conspiracy. — In  re  Largue's  Estate,  200  8.  W. 
83 

VHI.  DEOI.ABATION8. 

(A)   Natare,  Form,  and   Incldenta   in  Gen- 
eral. 

4B>269(S)  (Ark.)  Declarations  of  a  grantor  of 
land,  subsequent  to  execution  of  a  deed  to  a 
child  of  all  of  his  land,  that  he  intended  to 
divide  his  land  equally  among  his  children,  are 
incompetent  to  show  that  he  did  not  intend  to 
convey  all  the  land  included  in  such  deed.— 
Welch  v.  Welch,  200  S.  W.  139. 
«=»27l(ie)  (Tex.Civ.App.)  Rule  admitting  dec- 
larations of  deceased  persons  to  prove  fami^ 
history  will  not  be  extended  to  include  declara- 
tions made  in  declarant's  interest. — Tompkins 
V.  Hooker,  200  S.  W.  193. 
«a»273(6)  (Ky.)  It  is  proper  to  admit  deda- 
rations of  plaintiff  that  an  automobile  which 
she  was  driving  was  hers;  although  not  made  ia 
the  presence  of  deceased  from  whom  she  claim- 
ed it  wa«  a  gift— Morgan  v.  Williams,  200  S.  W. 
660. 

IX.  HBAKSAT. 

9=>3I7(2)  (Mo.App.)  In  proceeding  to  declare 
legacies  forfeited  under  will  for  alleged  contest 
by  heirs,  testimony  of  a  third  person  as  to 
statements  of  a  legatee  who  actually  brought 
the  contest,  but  who  was  not  a  party  to  the  in- 
stant proceeding,  was  inadmissible  as  hearsay. 
—In  re  Largue's  Estate,  200  a  W.  83. 
«s»3l7(4)  (Tex.Civ.App.)  Where  plaindff 
bought  cattle  in  Mexico,  and  they  were  claimed 
by  defendant  as  administrator,  witness  should 
not  have  been  allowed  to  testify  that  he  accom- 
panied plaintiff's  vendor  when  he  paid  money 
to  persons  on  whose  behalf  defendant  claimed 
cattle,  and  that  plaintiff's  vendor  then  stated 
that  he  was  buying  certain  interests  of  the  es- 
tate; such  testimony  being  hearsay. — Jurado  v> 
Holmes,  200  8.  W.  869. 
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43»3I7<6)  (Mb.App.)  Ib  action  on  fire  policy, 
where  uere  liad  been  appraisal,  admiBsion  of 
testimony  as  to  convergations  by  appraisers 
with  experts  as  to  value  held  properly  received 
on  question  of  appraiser's  good  faiUi;  it  not 
being  attempt  to  establish  value  of  lost  articles 
hy  hearsay. — ^Pierce's  Loan  Co.  v.  Netherlands 
Fire  &  Life  Ins.  Co.  of  Hague,  Holland,  200 
8.  W.  120. 

JL  DOCUMENTABT  EVIDEMOIB. 

(A)   Pnbllo   or    Offlelml    Acta,   Proceedlnara. 
Reeorda,   and  Certlfloatea. 

«=>335(3)  (Ark.)  Under  Acts  1907,  p.  744,  and 
Acts  1911,  p.  54,  §  13,  Secretary  of  State  has 
power  to  grant  certificate  of  authority  to  do 
business  to  foreign  corporation  after  it  has 
complied  with  statutes,  hence  r.ertificate  is  Ie|;al 
evidence  of  corporation's  authority. — J.  R.  Wat- 
kins  Medical  Co.  v.  Martin,  200.  S.  W.  283. 

(C)   Private  'Wrltlnvi  •nd  Publteatlona. 

«=»363  (Tex.Civ.App.)  In  personal  injury  ac- 
tion, it  was  pro:  ^r  to  refuse  to  permit  plain- 
tiff to  read  in.  evidence  extracts  from  a  book 
written  by  an  authority  on  surgery. — Missouri, 
K.  &  T.  Ry.  Co.  of  'Texaa  v.  Robertson,  200 
8.  W.  1120. 

(D)    Prodnctlon.   Aathentlcatton,    and    Bt- 
teet. 

9=>370(3)_  (Ark.)  In  absence  of  statutory  pro- 
vision, existence  and  contents  of  documents  in 
custody  of  public  o£Scer,  as  foreign  corporation's 
papers  complying  with  laws  as  to  doing  busi- 
ness in  state,  cannot  be  proved  merely  by  of- 
ficer's certificate  of  contents.— J.  R.  Watkins 
Medical  Co.  v.  Martin,  200  S.  W.  283. 

ZX.  FAROI.      OB      EXTRINSIC      EVI> 

DEITOE  AFI'EOTnrO  WRITINGS. 

(A)  Contradlettnar,  Varrlns.  or  Addlnc  to 

Torma  o(  Written  Inatrnment. 

*=s»397(l)  (Ky.)  Parol  evidence  cannot  be  held 
to  contradict  terms  of  a  written  contract  in 
the  absence  of  a  plea  of  fraud  or  mistake. — 
Gabbard  v.  Sheffield,  200  S.  W.  940. 
4k=»397(l)  (Mo.App.)  Terms  of  written  con- 
tract complete  and  perfect  on  face  may  not  be 
changed,  varied,  or  contradicted  by  parol.— 
Farmers'  State  Bank  of  Greentop  v.  Sloop,  200 
S.  W.  304. 

«=a397(6)  (Tex.Civ.App.)  Where  a  deed  of  land 
recited  that  it  was  given  in  full  settlement  of 
a  claim,  parol  evidence  is  competent  to  show 
that  a  bill  of  sale  executed  on  the  same  date 
was  also  intended  as  part  consideration,  and 
was  part  of  the  settlement— Trabue  v.  Ash,  2(X) 
S.  W.  415. 

iQ..  11108(4)  (Mo.App.)  Entry  of  a  deposit  in  a 
passbook  to  the  credit  of  a  depositor  is  in  the 
nature  of  a  receipt  and  is  open  to  explanation 
by  extrinsic  evidence. — Brigance  v.  Bank  of 
Cooter,  200  S.  W.  608. 

«=»4I7(9)  (Tex.Civ.App.)  Where  entire  con- 
tract was  not  in  writing,  parol  evidence  was 
admis8il)le  as  to  those  matters  upon  which  con- 
tract was  silent-Smith  v.  Smith,  200  S.  W. 
540. 

€=3420(7)  (MoApp.)  In  bank's  suit  on  notes, 
evidence  of  oral  agreement  that  notes  should 
cease  to  be  operative  on  happening  of  later  event 
held  inadmissible  under  parol  evidence  rule. — 
Farmers'  State  Bank  of  Greentop  v.  Sloop,  200 
S.  W.  304. 

4ts»423(6)  (Mo.)  Prior  to  the  Kegotiable  In- 
strument Law  (Rev.  St  1909,  {§  9971-J0095), 
between  the  original  parties,  iiurol  evidence 
was  admissible  to  show  that  an  ostensible  mak- 
er signed  the  note  as  surety. — Long  v.  Mason, 
200  S.  W,  1062. 

4=>424  (Ky.)  In  proceeding  by  commonwealth, 
challenging  the  good  faith  of  parties  to  an  op- 
tion contract  and  alleging  it  was  made  to  avoid 
taxation,  painl  evidence  is  admissible  to  show 


the  real  transactioo.— Coiinnoliwealth  t.  Starks, 
200  S.  W.  930. 

(B)   Invalldattnar  Written  Inatrnment. 

«=>43l  (Tex.Civ.App.)  Parol  evidence  in  ad- 
missible to  show  whether  grantors  in  bill  of 
sale  by  delivery  intended  bill  to  become  opera- 
tive.—Smith  V.  Smith,  200  a  W.  540. 

(D)  Conatmctlon    or   Application   ot    I^aa- 
■ruace  o(  Written  Inatrnment. 

®=»450(2)  (Ark.)  Where  county  judge  made 
notation  "x  off"  opposite  items  of  claim  against 
county,  deducted  their  amount,  and  entered 
judgment  for  the  amount  as  so  reduced,  evi- 
dence that  he  ^d  not  disallow  the  items,  but 
marked  them  off  for  fnrther  investieation.  held 
admissible.— Hempstead  County  v.  Hope  Bridge 
Co.,  200  S.  W.  983. 

«=»460(6)  (Tex.Civ.App.)  Where  a  deed  de- 
scribed land  by  metes  and  bounds,  chain  of  ti- 
tle, and  reference  to  prior  deeds,  and  by  a 
name  which  was  erroneous,  testimony  of  the 
grantee  therein  was  admissible  to  explain  the 
deed.— Roberts  v.  Dreyer,  200  S.  W.  10J)7. 
®=946l(4)  (Tex.Civ.App.)  In  absence  of  fraud 
or  mistake  warranting  cancellation  or  mutual 
intention  to  use  words  to  express  meaning  oth- 
er than  their  ordinary  meaning,  defendant  held 
bound  by  intention  expressed,  and  evidence  of 
a  different  intention  was  not  admissible. — Flor- 
es  V.  Florea,  200  S.  W.  1157. 

Xn.   OPINION  ETIDENCE. 

(A)  Conelnalona  and  Oplnlona  ot  'Wltneao- 
ea  In  General. 

9S9470  (Ky.)  Where  matters  upon  which  an 
opinion  is  sought  are  those  of  common  knowl- 
edge, it  is  improper  for  witness  to  give  bii 
opinion. — Louisville  &  N.  R.  Co.  v.  Conn,  200 
S.  W.  952. 

$B>472(9)  (Mo.App.)  In  action  for  the  price 
of  fruit  sold  through  a  broker  to  defendants, 
the  broker  was  properly  refused  permission  to 
testify  that  the  fmit  he  purchased  wae,  in  his 
opinion,  the  kind  and  quality  which  he  had  been 
instructed  to  buy.- Fruit  Auction  Co.  v.  F. 
Quattrocchi  &  Son,  200  S.  W.  700. 

(C)  Ooatpetener  o<  Bxperta. 

®=>536  (Ky.)  It  was  error  to  permit  witness- 
es, who  had  not  qualified  as  experts  by  showing 
any  scientific  or  practical  knowledge,  to  give 
their  opinion  that  it  was  not  practicable  to 
drain  proposed  district. — Carter  t.  Griffith,  200 
S.  W.  369. 

i©=539V2  (Ky.)  Permitting  plaiotifTs  expert 
witnesses  who  had  been  on  ground  and  made 
complete  survey  to  give  opinion  that  creek 
would  have  taken  care  of  water  at  time  plain- 
tiff's land  wns  flooded,  but  for  obstruction  due 
to  defendant's  bridge,  was  proper.— Louisville 
&  N.  R.  Co.  y.  Conn,  200  S.  W.  952. 

(D)  Bxamtnatloa  of  Bzparta. 

€=>547  (Mo.)  It  is  not  proper  to  predicate  an 
expert  opinion  upon  another,  ae  they  must  be 
based  either  upon  facts  or  factn  assumed  to  be 
true.— Hays  v.  Hogan,  200  S.  W.  286. 

XTV.  WEIGHT  AND  STTFFICIENOT. 

$=>588  (MaApp.)  Finding  b^  jury  that  for- 
ward motion  of  cars  which  injured  brakeman 
was  due  to  engineer's  release  of  air  brakes,  and 
was  caused  by  reason  of  previous  compression 
of  springs,  held  not  contlary  to  physical  facts, 
although  motion  of  cars  was  upgrade.— Harris 
V.  St.  Louis  &  8.  F.  R.  Co.,  200  8.  W.  111. 
«=s>590  (Tex.CivApp.)  Rrfative  to  credit  to  be 
^vea  defendant's  engineer,  who  testified  that 
he  did  not  see  the  signals  to  stop  the  engine, 
the  jury  could  consider  his  interest,  by  reasnn 
of  having  caused  the  accident.— Texas  &  P.  Ry. 
Co.  T,  Howard,  200  S.  W.  J159,  ^^ ,  ^ 
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9=9596(2)  (I^o-AppO  In  «ivil  c«mb  inTolring 
ct-arges  of  crim«,  ngtits  of  paraea  are  to  be 
determined  by  triers  of  fact  accordioK  to  pre- 
ponderance of  evidence,  and  not  by  ruiea  appli- 
cable to  criminal  caaesJ— Garner  v.  New  Jersey 
Fidelity  &.  Plate  Glass  In*.  Co.,  200  S.  W.  448. 

^»598(1)  (Ark.)  The  preponderance  of  the 
evidence  otutnpt  be  determined  by  counting  the 
witnesses.*— National  Bank  of  Commerce  v. 
Plater.  200  S.  W.  788. 

EXAMINATION. 

S«e  Depositions;    Evidence,  «s»547;    Witness- 
es, «S9268. 

EXCEPTIONS. 

S««  Appeal  and  Error,  «s9248-273. 

EXCEPTIONS,  Bia  OF. 

See  Appeal  and  Error,  e=:>544r-548;    Criminal 
Law,  <8=»109O-10»4;   Time. 

I.   NATURE,  FORM,  AlfD  COIfTENTS 
IN  OENERAI.. 

«=»26  (Tex.Civ.App.)  A  statement  in  a  bill  of 
exception  that  objection  was  made  to  evidence 
on  certain  grounds  is  not  a  statement  approved 
by  the  trial  court  that  those  grounds,  in  fact, 
existed.— Trabue  v.  Ash,  200  S.  W.  415. 

n.   SETTI.EMENT.  SIGNING,  ANX> 
miNO. 


il  (Tex.Civ.App.)  An  assignment  of  error, 
which  predicated  error  upon  a  state  of  facte, 
shown  by  a  bill  of  exceptions  not  approved  by 
the  trial  court,  could  not  be  considered.— Clos- 
ner  &  Sprague  v.  Acker,  200  S.  W.  421. 

<S==>39(1)  (Tex.Civ.App.)  Bill  of  exceptions 
filed  nearly  year  after  judgment  in  district  court 
cannot  be  considered;  no  order  extending  time 
appearing  to  have  been  granted  within  .SO-day 
period  allowed  for  filing  of  bill  of  excpptions.^ 
Cottonniere  y.  White,  Jackson  &  Co.,  200  S.  W. 
906 

.  EXCESSIVE  DAMAGES. 

See  Damages,  «=>131-134. 

EXCHANGE  OF  PROPERH. 

«=3(1)  (Ark.)  Where  plaintiff  reiterated  false 
representations  as  to  land  exchanged  for  de- 
fendants he  is  in  no  position  to  complain  that 
defendant  continued  to  rely  upon  the  represen- 
tation.—Paynter  V.  Littlefield,  200  S.  W.  995. 

That  defendant  sold  timber  on  land  received 
in  exchange  and  made  no  request  for  rescission 
until  suit  to  foreclose  mortgage  on  land  receiv- 
ed held  not  ratification.— Id. 

EXECUTION. 

See   Attachment;     Garnishment;    Homestead; 
Judicial  Sales. 

VI.  CLAIMS  BT  TBIRD  PERSONS. 

«=»I84  (Mo.App.)  Where  third  person  vgarbal- 
ly  claimed  property  taken  under  execution,  and 
sberiif  recjuired  i>deiBiiWyiog  bond,  suob  per- 
son held  not  Mmited  to  action  on  bond,  not  hav- 
ing complied  with  Rev.  St  1909,  §§  2204,  2205, 
7551,  7553,  reriuiring  written  claims. — Lamb  v. 
Stubblefield,  200  S.  W.  895. 

<S=>  194(1)  (Tex.Civ.App.)  Under  Veroon'a 
Sayles'  Ann.  Civ.  St.  1914,  art.  7786,  provid- 
ing that  the  burden  of  proof  is  on  one  claim- 
Idk  ownership  of  property  in  the  hands  of  a 
judgment  debtor  on  which  execution  is  levied, 
the  fact  that  the  judgment  qreditor  was  permit- 
ted to  open  and  clofee  did  not  shift  the  burden 


of  proof,  or  «ititle  the  court  to  nUce  t]te  bur- 
den on  such  creditor.— Horn  v.  Proe,  200  S.  W; 
590. 

€=3 1 94(2)  (Tex.Clv.App.)  It  Judgment  debtor 
sold  cattle  belonging  to  claimant  and  bought 
other  cattle  for  claimant  with  the  money,  and 
these  were  levied  on,  a  question  to  execution 
defendant  as  to  whether  claimant  owned  cattle 
in  the  county  was  not  objectionable  as  being 
too  general  as  to  time. — Horn  v.  Price,  200  S. 
W.  590. 

«=3l96  (Tex.Civ.App.)  Evidence  of  a  third 
party's  claim  to  property  levied  on  under  ex- 
ecution held  to  take  to  the  jury  the  qnestioo 
as  to  ownership.— Horn  v.  Price,  200  S.  W.  590. 

•Vn.   SAXE. 
(B)  Tttlc  and  RiKhtm  of  Parehaner. 

<S=>264  (Mo.App.)  Sheriff's  deed  to  land  sold 
on  execntion  contains  no  warranty  that  judg- 
ment debtor  has  any  title,  and  does  not  ^vest 
or  purport  to  divest  title  of  any  one  save  jadg- 
ment  debtor.— Pritchard  v.  People's  Bai^  of 
Holcomb,  200  S.  W.  665. 

(D)   ComTeyamoe  to  Paroluuier. 

@=»3il  (Mo.)  Failure  of  return  on  execution 
to  show  levy,  an  abstract  of  levy  being  filed 
prior  to  sale,  does  not  affect  validity  of  deed  on 
execution  sale,  reciting  all  the  necessary  facts 
as  to  levy.— Oldham  v.  Wade,  200  8.  W.  1053. 
<S=>320  (Tex.CiT.App.)  Recital  in  sheriff's  deed 
that  it  was  made  under  alias  execution  on  a 
judgment,  after  proper  levy  and  advertisement, 
is  not,  long  after  date  of  such  deed,  conelusiTe, 
but  merely  some  evidence  such  execntion  was 
issued  and  levied. — Menefee  v.  Colley,  200  S.  W. 
182. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;   Mandamus,  €=> 
42,  140;    Trusts;    Wills. 

n.   APPOINTMENT.    QDAUFIOATION, 
AND    TENURE. 

9=>I7(2)  (Mo.)  Where  administrator  was  ap- 
pointed upon  renunciation  of  other  heirs  in  his 
favor,  and  he  died,  and  other  heirs  then  re- 
nounced right  in  favor  of  another  of  them  enti- 
tled to  be  appointed  under  Rev.  St.  1909,  (  15, 
stating  order  of  appointment,  she  was  entitled 
to  be  appointed  administratrix  de  bonis  non  in 
view  of  section  54  requiring  such  letters  to  be 
granted  to  those  to  whom  administration  would 
have  been  granted  if  original  letters  bad  not 
been  obtained. — State  ex  rel.  Riesmeyer  v.  Holt- 
camp,  200  S.  W.  294. 

®=»37(4)  (Mo.)  Where  administrator  in  whose 
favor  other  heirs  renounced  right  to  administer 
died,  probate  court's  jurisdiction  to  appoint  as 
administrator  de  bonis  non  under  Rev.  St.  1909, 
§  54,  another  heir,  held  not  dislodged  by  public 
administrator's  filed  notice  contrary  to  the  fact 
that  he  had  taken  charge  of  the  estate.— State 
ex  rel.  Riesmeyer  v.  Holtcamp,  200  S.  W.  294. 

rV.   OOIXEOTION  AND  MANAGEMENT 

OF  ESTATE. 

(A)  In  0«aerml. 

^=>93(1)  (Atk.)  In  absence  of  authority  for 
personal  representative  to  operate  decedent's 
busiijess,  he  does  so  at  bis  peril,  but,  a  profit 
having  been  derived,  he  must  account. — ^Mayo  v. 
Arkansas  VaUey  Trust  Co.,  200  S.  W.  505. 

(B)   Real  Property   and   Intereata  .Tberclit. 

^=9138(1)  (Bly.)  Power  of  sala  giyei;  executor 
held  not  invalid,  thongh  land  wa«  specifically 
devised  in  fee;  the  devise  being  construed  as 
subject  to  the  power  of  sale.— Stofer  v.  Stiltz. 
200  S.  W.  631. . 
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VX.  AULOWANCE  AHS  PATHEITT  OF 

0I.AIM8. 

(A)  IitobUltlca  of  Batste. 

4=»206(1)  fMo.App.)  Personal  services  ren- 
dered by  plaintiff  for  her  husband's  cousin,  de- 
ceased, who  resided  in  same  family  with  plain- 
tiff, were  presumably  rendered  gratuitously.— 
Wood  T.  Lewis'  Estate,  200  S.  W.  681. 

(B)   Preaentntion  mnd  Allon-ance. 

<=>234  (Tez.Civ.App.)  One  having  a  claim 
against  a  decedent's  estate  was  charged  with 
knowledge  that  the  administratrix  had  no  au- 
thority to  pay  the  account  unless  it  was  allowed 
by  her  and  approved  by  the  court  and  paid  in 
due  course  of  administration.— Butler  v.  Fecb- 
ner,  200  S.  W.  1120. 

Claimants  held  charged  with  knowledge  that 
administratrix  had  not  allowed  their  accounts 
and  bound  to  see  that  it  was  allowed  as  direct- 
ed by  law.— Id. 

9=9236  (Tex.Civ.App.)  One  having  a  claim 
against  a  decedent's  estate  was  charged  with 
knowledge  that  the  administratrix  had  no  au- 
thority to  pay  the  account  unless  it  was  allowed 
by  her  and  approved  by  the  court  and  paid  in 
due  course  of  administration. — Butler  v.  Fech- 
ner,  200  S.  W.  1120. 

(D)  Prlorltlea  and  Payment. 

«=»27l  (Tenn.)  Where  will  provided  that  ac- 
counts for  goods  or  merchandise  were  to  be 
paid  out  of  insurance  monej],  charge  for  steno- 
graphic services,  rendered  in  attending  trials, 
making  notes,  and  furnishing  transcripts,  was 
not  so  payable.— Morelock  v.  HaU,  200  S.  W. 

X.  AOTIOlfS. 

«=»43l(2)  (Tex.Civj\.pp.)  If  acts  of  adminis- 
tratrix amounted  to  allowance  of  claim  present- 
ed to  her,  claimants  held  not  entitled  to  sue; 
there  being  no  rejection  as  basis  for  the  suit. 
—Butler  V.  Fechner,  200  S.  W.  1126. 
«=»437(7)  (Tex.Civ-App.)  Under  Bev.  St 
1911,  arts.  3443,  3444,  and  3449,  where  admin- 
istratrix neither  allowed  nor  rejected  claim, 
claimants  held  not  justified  in  waiting  over  a 
year  before  taking  any  action.— Butler  v.  Fech- 
ner, 200  S.  W.  1126. 

«s»443(8)  (Ark.)  Where  a  complaint  against 
an  administrator  showed  that  affidavits  filed 
with  a  disallowed  demand  sued  for  against  the 
estate  of  a  deceased  person  complied  with  Kir- 
by's  Dig.  f  114,  it  is  immaterial  that  the  affi- 
davit attached  to  the  complaint  did  not  comply 
therewith.— Lasker-Morris  Bank  &  Trust  Co.  v. 
Gans.  200  8.  W.  1029. 

^s>450  (Tex.Civ.App.)  In  action  by  wife 
against  executor  of  her  husband's  estate,  bur- 
den was  on  executor  to  show  that  wife  had 
relinquished  her  rights  under  bill  of  sale  upon 
which  suit  was  based. — Smith  v.  Smith,  200  S. 
W.  540. 

XI.   AOOOUNTINO  AND  SETTLEMENT. 

(B)  Stating;,    ,*e*tIlaK,    Opening,    and    Ra- 
vieTv. 

4s>5IO(8)  (Ky.)  A  revenue  agent  has  th«  right 
to  ai>peal  from  a  decision  of  the  county  court 
refusing  to  issue  a  rule  requiring  that  an  admin- 
istrator amend  an  inventory  to  include  property 
claimed  by  such  agent  to  have  been  improperly 
omitted,  under  Ky.  St.  {  978,  relating  to  ap- 
peals.—Commonwealth  V.  Bollock,  200  S.  W.  45. 

EXEMPTIONS. 

See  Homestead. 

EXPERT  TESTIMONY. 

Se«  Bvidence,  «s>536-647. 


EXPLOSIVES. 


See  Gas. 


EXPRESS  TRUSTS. 

See  Trusts,  «s>17-61. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

See  Sheriffs  and  Constables,  4=>10b. 

I.  OXVUL  LIABIIiXTT. 

(A)   Acta  Conatltntlnv  Valae  Imprlaonntent 
and  Uablllty  Therefor. 

®»7(3)  (Ky.)  Where  policemen  broke  a  lock 
and  entered  a  home  and  at  the  point  of  a  gun 
arrested  plaintiff,  who  was  asleep  in  bed,  had 
committed  no  offense  in  their  presence  or  other- 
wise, and  without  warrant  for  his  arrest,  and 
without  probable  cause,  for  an  alleced  offense  in 
another  state,  snch  arrest  was  unauthorized  by 
Gr.  Code  Prac.  i  36,  and  was  a  violation  of 
law  for  which  the  officers  are  liable.— Morton  v. 
Sanders,  200  S.  W.  24. 

€s»l5(l)  (Tex.CJiv.App.J  Where  everything 
passenger  on  train  did  in  relation  to  arrest  of 
two  boys  was  done  at  request  and  advice  of 
(conductor,  passenger's  acts  must  be  treated  as 
those  of  conductor  as  to  liability  of  railroad  for 
arrest— Gulf,  C.  &  S.  F.  By.  Co.  v.  Besser,  200 
S.  W.  263. 

<S='I5(3)  (Tex.Civ.App.)  Act  of  conductor  in 
apprehending  boys  whom  he  thought  implicated 
in  stoning  trains  held  within  general  authority 
as  conductor  and  in  furtherance  of  railroad's 
business  as  carrier.— Gulf,  C.  &  8.  F.  By.  Co.  v. 
Besser.  200  S.  W.  263. 

(B)  Actlona. 

9=»23  (Tex.Civ.App.)  In  action  against  railroad 
for  arrest  of  two  boys  by  conductor,  statements 
or  admissions  in  original  answer  filed  by  rail- 
road were  admissible,  thouxh  answer  had  been 
abandoned.- Gulf,  C.  &  S.  F.  By.  Co.  v.  Besser, 
200  S.  W.  263. 

^s>3\  (Ky.)  Evidence,  in  an  action  against  a 
policeman  and  his  surety  for  false  imprison- 
ment, held  to  authorize  the  verdict  for  plaintiff. 
—Morton  v.  Sanders,  200  S.  W.  24. 
#=»36  (Ky.)  Where  plaintiff  was  arreted  with- 
out warrant  by  officers,  who  broke  a  lock  and 
entered  his  home  in  the  middle  of  the  night, 
awoke  him  from  sleep,  held  a  pistol  on  him, 
and  flashed  a  strong  ught  in  his  eyes,  injuring 
them,  compelled  him  to  go  to  police  headquar- 
ters thinly  clad,  from  which  he  contracted  a 
cold,  and  released  him  only  after  he  successfully 
proved  he  had  committed  no  offense,  a  verdict 
for  $999  was  not  excessive.— Morton  v.  Sanders, 
200  S.  W.  24. 

€=>36  (Tez.Civ.App.)  In  action  against  railroad 
for  arrest  of  boys  thought  to  be  implicated  in 
stoning  trains,  verdict  of  $1,000  for  each  boy 
held  not  so  excessive  as  to  indicate  bias,  prej- 
udice, or  other  improper  motive  or  considera- 
tion on  part  of  Judge.— Gulf ,  C.  &  S.  F.  By.  Co. 
V.  Besser,  200  S.  W.  263. 

FEDERAL  COURTS. 

See  Remoral  of  Oaoses. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  4=»882;  Commerce,  9=* 
8,  27;  Damages,  «=9l00;  Negligence,  «=» 
101. 

FEES. 

See  Attorney  and  Client,  «s»149. 

FILING. 

See  Exceptions,  Bill  of,  «=s>S9;  MechanJcT 
Liens,  «=»128,  182. 
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RII0IN8S. 

See  Appeal  and  Error,  «=9831,  lOOS-1013;  Di- 
vorce, «si>184;   Trial,  «=>348-352. 

FINGER  PRINTS. 

See  Criminal  Law,  «=>393,  491. 

FIRES. 

See  Carriera,  «s>136. 

FISH. 

See  Game;    Navigable  Waters,  4s>29. 

FOOD. 

4=>I4  (Ho.)  Where  oleomargarine  colored  in 
imitation  of  butter  ia  sold  in  IlUnoia,  and  de- 
livered by  the  aeller  to  the  purchaser  in  Mls- 
•oari,  the  seller  is  not  liable  to  a  prosecation 
for  keeping  colored  oleomargarine  for  sale  in 
violation  of  Rev.  St  1909,  f  661.— State  v. 
Swift  &  Co.,  200  S.  W.  1006. 

FORECLOSURE. 

See  Mechanics'  liens,  «a268-298:  Mortgages, 
«=96gO. 

FOREIGN  CORPORATIONS. 

See  Corporations,  «=s>657. 

FOREIGN  JUDGMENTS. 

See  Judgment,  «=»823. 

FORFEITURES. 

See  Insnrance,  4=3388 ;   Searches  and  Seisures. 

FORGERY. 

See  Criminal  Law,  «=>90,  100. 

^=»44)  (Tez.Cr.App.)  Passing  forged  check  with 
knowledge  of  forgery  is  circumstance  against 
defendant  charged  with  forgery.— Johnson  v. 
State,  200  S.  W.  522. 

FORMER  CONVICTION. 

See  Criminal  Iaw,  «=>292. 

FORNICATION. 

See  Prostitution. 

«E»7  (Tez.Cr.App.)  Under  Pen.  Code  1911,  art 
494,  defining  fornication,  the  state  must  show 
that  the  parties  were  single  persons. — Stubble- 
field  T.  State,  200  S.  W.  1090. 

FRAUD. 

See  Bills  and  Notes,  «s»520,  688;  Bqaitr,  «s» 
70;    Frauds,   Statute   of;    Fraudulent  Con- 
veyances;    Limitation    of    Actions,    4=9l00; 
.  Belease. 

I.  DECEFTIOIT   OOHSTITTmNO 

FBAPP  AWD  UABUJTY 

TBEBEFOB. 

^=»t2  (Mo.App.)  False  representations  as  to 
what  will  result  in  the  future,  when  made  by 
one  professing  to  have  superior  knowledge 
based  on  experience,  are  in  effect  false  repre- 
sentations of  existing  conditions. — Wendell  v. 
Ozark  Orchard  Co.,  200  8.  W.  747. 
9=323  (Mo.App.)  Single  cursory  examination 
of  peach  orchard  land  by  a  purchaser  who  was 
a  carpenter  in  a  large  city  with  no  knowIed|[e 
of  farm  values  did  not  show  he  bought  on  his 
own  judgment,  where  his  attention  was  not  di- 


rected to  Ch«r  partlealar  tract  he  later  bosibt— 
Wendell  v.  Ozark  Orchard  Co.,  200  S.  W.  747. 
e:s>28  (Tex.Oiv.App.)  That  owners  of  land  gave 
option  to  party  procuring  purchasers,  thereby 
limiting  their  liability  to  their  own  statements 
and  saving  themselves  from  liability  for  false 
misrepresentations,  held  not  fraudulent.— Clos- 
ner  &  Sprague  v.  Acker,  200  S.  W.  421. 

4:930  (Tez.Civ.App.)  Purchaser,  claiming  to 
have  been  defrauded,  held  charged  with  notice 
that  one  from  whom  he  received  his  deed  was 
bis  vendor,  and  that  be  was  not  the  agent  of  the 
former  owners.— Closner  &  Sprague  v.  Acker, 
200  S.  W.  421. 

n.  ACTIONS. 
(A)  Rlshta  of  Aetlom  »nd   Oefenaea. 

4s>38  (Tez.Civ.App.)  Where  vendors  positive- 
ly represented  that  tract  contained  specified 
acreage  and  purchaser  did  not  ascertain  short- 
age for  over  four  years  until  he  moved  on  the 
land  and  started  to  clear  it,  delay  in  suing  for 
the  fraud  held  not  laches.— Stone  v.  Burns,  200 
S.  W.  1121. 

(C)  Hvldenoe, 

4=358(2)  (Mo.App.)  In  action  for  fraud  in 
sale  of  peach  orchard  land,  defendant's  denial 
of  having  represented  that  the  land  was  of  the 
value  at  which  sold,  but  only  that  such  was  de- 
fendant's price,  and  the  fact  that  plaintiff  hard- 
ly claimed  any  representation  a«  to  money  value 
other  than  the  fixing  of  such  price,  wonld  not 
preclude  a  finding  of  false  representations  as 
to  its  value.— Wendell  v.  Ozark  Orchard  Co., 
200  S.  W.  747. 

(D)  Daatases. 

<S=>59(3)  (Tez.Civ.App.)  In  action  for  fraud 
in  sale  of  a  jack  for  breeding  purposes,  the 
proper  measure  of  damages  was  the  difference 
between  the  price  paid  for  the  animal  and  the 
actual  value  thereof,  plus  any  sums  expended 
by  reason  of  the  fraudulent  representation. — 
Womack  v.  Hastings  &  Lagow,  200  S.  W.  87& 

4=960  (Tex.Civ.App.)  In  suit  for  frand  in  sale 
of  a  jack,  recovery  cannot  be  had  for  profits. — 
Womack  v.  Hastings  &  Lagow,  200  8.  W.  878. 
In  action  for  fraud  in  sale  of  a  jack  for  breed- 
ing purposes,  recovery  could  not  be  had  for  feed 
and  care  of  the  animal  after  it  was  discovered 
by  the  purchaser  that  the  jack  was  not  available 
for  purpose  for  which  purchased.— 14 

FRAUDS,  STATUTE  OF. 

Vm.   BEQUI8ITES  Ain>  S1TTFICIEKCT 
OF  WBITIITO. 

4=s»ll8(4)  (Ky.)  Check  given  as  part  payment 
by  purchaser  of  realty  from  agents  verbally 
authorized  to  sell,  with  agent's  indorsement 
thereon,  and  letter  written  by  agents  to  owner 
of  property,  held  memorandum  satisfying  stat- 
ute of  frauds  (Ky.  St  |  470).— PurtsU  v.  Bell, 
200  S.  W.  644. 

FRAUDULENT  CONVEYANCES. 

X.   THAirSFEBSAim   TBAITSACTIOITS 

nrvALis. 

OB)  Ifatnre  and  Form  of  Tr«Bater. 

45»27  (Ark.)  An  insolvent  debtor  may  in  good 
faith  borrow  and  pledge  his  property  for  the 
purpose  of  paying  his  debts.— Burke  v.  New 
En^and  Nat.  Bank,  200  8.  W.  1018. 

(D)  Indebtedaeaa,  laBOlTCBcr,   and   lateat 
of  Oraatov, 

4=>54(1)  (Ky.)  It  ia  a  badge  of  frand  for  an 
insolvent  debtor,  or  one  who  is  very  consider- 
ably indebted,  to  make  a  transfer  of  his  prop- 
erty.—Griggs  V.  Crane's  Trustee,  200  S.  W.  817. 
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(I)  Kcteiitlan   of   Poaa*aalo'B   or  Appsr««t 
Title  br  Grantor. 

«s>l37(l)  (Ky.)  A  verbal  transfer  of  title  to 
'  mules  from  C.  to  R.  without  change  of  posses- 
sion is,  b;  provision  of  Ky.  St.  §  1008,  not  good 
against  a  subsequent  crecUtor  of  C.  without  no- 
tice.—Brown  V.  Rice,  200  S.  W.  11. 

(J)  Knowledge  and  Intent  of  Grantee. 

®=I56(2)  (Tex.Civ.App.)  Grantor's  statement 
concerning  amount  of  indebtedness  against  him 
and  creditor's  security  therefor  held  not  suffi- 
cient to  apprise  grantee  of  grantor's  intent  to 
hinder  and  delay  the  creditor  in  collecting  his 
debt— Moglia  v.  Rios,  200  8.  W.  1133. 

n.  RIGHTS    AND    riABILITIES    OF 

PAKTXeS   AND  FVROHASSllS. 

(A)   Original  Parties. 

«=»I74(1)  (Tex.Civ.App.)  Where  note  was 
paid  by  maker,  and,  having  induced  holder  to 
indorse  it  without  recourse,  he  placed  it  in  his 
uncle's  papers  for  purpose  of  deceiving  his  oth  - 
er  creditors,  held,  that  such  note  did  not  pass 
to  legatee  under  the  uncle's  will.— Oberthier  ▼. 
Oberthier,  200  8.  W.  1165. 

m.   REMEDIES  OF  CREDITORS  AND 
PUROHASERS. 

(A)  Peraona  Bntitled  to  Assert  Invalidity. 

«=»206(1)  <Ky.)  Under  Ky.  St.  g  1906,  declar- 
ing conveyances  in  fraud  of  creditors  void,  want 
of  consideration  for  the  conveyance  by  an  Insol- 
vent debtor  is  conclusive  evidence  of  fraud  only 
as  to  existing  creditors.— Griggs  v.  Crane's  Trus- 
tee, 200  S.  W.  317. 

«=>208  (Ky.)  A  gift  of  land  cannot  be  fraud- 
ulent as  against  a  creditor  nonexistent  at  the 
time— Griggs  v.  Crane's  Trustee,  200  S.  W. 
317. 

®=>2I6  (Ky.)  A  transfer  made  by  one  against 
whom  there  is  pending  an  action  for  tort,  or 
for  other  unliquidated  damages,  may  be  made 
in  fraud  of  such  a  claimant. — Griggs  v.  Crane's 
Trustee,  200  S.  W.  317. 

(B)  Remedies    on     Ground    of    Nnllltr     of 

Transfer. 

®=s>230  (Mo.)  Judgment  creditors  may  have 
land  fraudulently  conveyed  sold  on  execution, 
and  becoming  purchasers  have  conveyance  de- 
clared fraudulent,  and  title  decreed  in  them, 
notwithstanding  inadequacy  of  price  at  execu- 
tion sale.-Oldham  v.  Wade,  200  S.  W.  1053. 


(O)   Bvld 

«8=»27l(%)  (Ky.)  In  general,  in  actions  to  se- 
cure application  of  debtor's  property  fraudu- 
lently held  by  another,  the  burden  is  on  the  one 
alleging  fraud  to  show  the  real  ownership  and 
the  fraudulent  transfer. — Griggs  v.  Crane's 
Trustee,  200  S.  W.  317. 

«s>27l  (3)  (Ky.)  The   burden    of   proving    the 

good  faith  of  a  conveyance,  where  it  is  attacked 
for  fraud,  shifts  from  the  one  alleging  the  fraud 
to  the  one  defending  the  integrity  of  the  con- 
veyance, when  the  c■(ln^'eyance  is  attended  with 
badges  of  fraud.— Griggs  v.  Crane's  Trustet^ 
200  S.  W.  317. 

<&=>27S  (Ky.)  When  a  transfer  is  made  by  one 
of  his  property,  when  there  is  pending  an  ac- 
tion against  him  for  tort  or  other  action  for  un- 
liquidated damagesj  the  fact  that  he  makes  such 
transfer  at  such  time  is  n  badge  of  fraud,  es- 
pecially if  it  leaves  him  without  any  estate  or 
greatly  reduces  his  property.— Griggs  v.  Crane's 
Trustee,  200  S.  W.  317. 

«=>277(1)  (Ky.)  Where  it  ia  shown  that  the 
property  never  belonged  to  the  grantee  until  the 
transfer  was  made,  and  that  the  grantor  at  the 
time  was  greatly  embarrassed  with  debts  or  in- 
•olvent,  it  is  a  badge  of  fraud,  which  casts  up- 
ttae  grantee  the  burden  of  showing  that  the 


conveyance  was  made  npoa  a  valid  consid- 
eration.—Griggs  v.  Crane's  Trustee,  200  8.  W. 
317. 

<S=9278(1)  (Ark.)  Volnntary  ccHtveyances  by 
insolvent  to  members  of  family  are  presumed  to 
be  fraudulent.— Burke  v.  New  England  Nat 
Bank,  200  S.  W.  1018. 

<&=>282  (Ky.)  Where  the  grantor  had  been  sued 
for  $1,8.50,  and  then  conveyed  to  his  mother, 
who  had  previously  claimed  no  interest  in  the 
land,  and  judgment  went  against  him,  and  he 
applied  for  discharge  in  bankruptcy  eight  months 
after  making  the  deed,  and  his  applicable  assets 
were  only  $36.02,  and  neither  he  nor  the  gran- 
tee offered  to  testify,  the  grantee  had  the  bur- 
den of  proving  good  faith  and  valuable  consid- 
eration.—Griggs  V.  Crane's  Trustee,  200  S.  W. 
317. 

«s>28«(8)  (Ark.)  Evidence  held  not  to  show 
that  stock  in  the  bands  of  an  insolvent  belong- 
ed to  another  to  whom  it  was  transferred.— 
Burke  v.  New  England  Nat  Bank,  200  8.  W. 
lOlP. 

4=s>295(l)  (Mo.)  Evidence  held  to  sfaow  a  con- 
veyance was  fraudulent  as  to  judgment  credi- 
tors of  the  grantor.— Oldbou  v.  Wade,  200  8. 
W.  1053. 

«=s»298(l)  (TeT.CiT.App.)  Evidence  h«td  fa- 
sufficient  to  show  that  conveyance  was  made  to 
defraud  creditors.— Moglia  v.  Rios,  200  S.  W. 
1133. 

<S=»300(1)  (Ark.)  Evidence  held  to  show  that 
an  opera  house  was  not  the  basis,  equitable 
or  otherwise,  of  an  issue  of  stock,  and  that  it 
was  subject  to  the  debts  of  the  owner  who 
transferred  it  while  insolvent — Burke  v.  New 
England  Nat  Bank,  200  8.  W.  1018. 

€=»300(5)  (Ark.)  Evidence  had  insufficient  to 
sustain  wife's  burden  of  proof  against  creditors 
that  conveyance  by  the  husband  was  made 
on  valuable  and  fair  consideration.— Jean  v. 
Hope  Fertiliaer  Co.,  200  S.  W.  145. 

«=>30l(l)  (Tex.Civ.App.)  Evidence  keld  insuf- 
ficient to  show  that  conveyance  was  made  to 
defraud  creditors  or  that  grantee  had  knowl- 
edge of  grantor's  fraudulent  intent— Moglia  r. 
Rios,  200  B.  W.  1133. 

GAME. 

See  Searches  and  Seizures,  4s»7. 

<S=>7  (Ky.)  Under  Game  and  Fieh  Act  1912, 

i  33,  hunter  must  exhibit  license  and  he  is  vio- 
lator of  law  if  he  has  It  on  his  person,  but  «an- 
not  find  it.— Manning  v.  Roberts,  200  S.  W.  937. 

GAMING. 

See  Criminal  Law,  «a»292. 

m.   ORIMIITAI.  RESPOHSIBUJTT. 
(A)  Oireasea. 

4a»74(6)  (Ky.)  Slot  machine,  shewing  idayer 
every  time  he  played  goods  procured,  consisting 
of  package  of  chewing  gum,  and  sometimes  in 
addition  two  or  more  trade  checks,  held  gam- 
bling machine  prohibited  by  Ky.  St  It  1960- 
1967.— Weldi  v.  CommonweaiUi,  200  S.  W. 
371. 

«=>8I  (Tex.Cr.App.)  Each  game  or  bet  par- 
ticipated in  or  made  by  defendant  charged 
with  gaming  was  a  separate  offense.- Wrenn 
V.  State,  200  S.  W.  844. 

(B)  Proaeentlon  and  Pnntakaaent. 

«=>97(1)  (Tex.CrApp.)  A  deputy  aherifF  conM 
testify  in  prosecution  for  unlawful  gaming  that 
he  had  watched  "a  bunch  going  up"  towurd 
defeudant's  residence.— Cagle  v.  State,  200  S. 
W.  153. 

In  prosecution  for  unlawful  gaming,  a  deputy 
sheriff  could  testify  that  he  heard  money  rat- 
tling in  the  room  and  heard  an  argument  as  if 
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defendant  and  another  had  fallen  6at  over  the 
game.— Id. 

In  prosecntion  for  nnlawful  gaining  in  a  pri- 
vate residence,  it  was  not  error  to  admit  tea- 
timony  aa  to  why  defendant  put  qnilts  over  the 
windows  in  Us  reoidence. — Id. 
«=>98(2)  (Tex.Cr.App.)  Evidence  held  to  show 
tliat  defendant  violated  Acts  30th  Leg.  c.  49, 
b;  betting  or  wageriiijg  money  at  a  game  with 
cards  at  a  private  residence  commonly  resorted 
to  for  the  purpose  of  gaming.— Cagle  v.  State, 
200  S.  W.  153. 

GARAGES. 

See  livery  Stable  and  Garage  Keepers. 

GARNISHMENT. 

See  Attachment;  Crops,  «s>2;  Justices  of  the 
Peace,  ^s»87. 

I.  NATURE  AND  OBOUNDS. 

9s»7  (Tez.Civ.App.)  Judgment  in  rem  against 
nonresident  by  pnblication  after  attachment  and 
garnishment  proceedings  against  property  in 
state  binds  omy  the  property  attached,  and  does 
not  support  garnishment  proceedings  instituted 
after  entry  of  such  Judgment  in  rem.— Burrow- 
Joneg-Dyer  Shoe  Co.  v.  Oerlach  Mercantile  Co., 
1200  S   W   2«50 

Kev.  St".  1911,  art.  271,  {  3,  authoriztng  gar- 
nishment proceedings  after  judgment,  refers  to 
personal  judgment  upon  which  execution  might 
issue.- Id. 

n.  PSBSONB  AND  PJSIOFEBTT  8TJB. 
JJPCT  TO  GARNISHMENT. 

€s>62  (Mo.App.)  Where  money  or  property 
belonging  to  two  or  more  is  in  bands  of  one 
party,  such  party  is  not  subject  to  legal  gar- 
nishment for  individual  debt  of  one  of  part 
owners.— Hamra  Bros.  v.  Herrell,  200  8.  W. 
776. 

in.   FKOOEEDINOS   TO  PBOCURS. 

<&=»82  (Mo.App.)  Under  Lews  1911,  p.  141,  (  1, 
held,  that  judgment  against  garnishee  railroad 
could  not  stand,  no  personal  service  having  been 
iiad  upon  defendant  in  view  of  contents  of  writ 
or  summons  of  garnishment;  Rev.  >St  1900,  g 
2427,  as  amended  by  Laws  1911,  p.  142,  having 
no  application. — Kijtoy  v.  Briggs,  200  S.  W^ 
436. 

V.   LIEN  OF  GARNISHMENT  AMD 
LIABIUTT   OF   GARNISIBEE. 

$s»ll2  (Mo.App.)  Garnishee  after  be  was 
served,  could  not  avoid  liability  by  voluntari- 
ly turning  execution  defendant's  cotton  over 
to  claimant  thereof,  nor  by  voluntarily^etnm- 
ing  cotton,  which  he  had  bought  from  such  de- 
fendant, to  latter.— Hamra  Bros.  v.  Herrell,  200 
S.  W.  776. 

VI.  PROCEEDINGS  TO  SlHPPORT  OB 
ENFORCE. 

^=3l44  (Mo.App.)  Cirnishee,  in  answering 
that  at  time  of  service  of  garnishment  he  did 
not  have  any  property  belonging  to  execu- 
tion defendant,  was  not  required,  in  order  to 
make  proof  of  title  in  another,  to  specially 
plead  that  defense. — ^Hamra  Bros.  v.  Herrell, 
200  8.  W.  776. 

4=9175  (Tex.CiT.App.)  There  can  be  no  valid 
judgment  against  a  garnishee  without  a  valid 
judgment  against  principal  defendant. — Bur- 
row-Jones-Dyer Shoe  Co.  V.  Gerlach  Mercan- 
tile Co.,  200  8.  W.  250. 

«=ol83  (Tez.Civ.App.)  Proper  judgment  in  at- 
tachment and  garnishment  proceedmgs  arainat 
nonresident  not  personally  appearing  would  be 
to  limit  judgment's  .execution  to  specific  prop- 


erty attached  or  -gandahed.— Burrow-Jones- 
Dyer  Shoe  Co.  V.  Qerlach  Mercantile  Co.,  200 
8.  W.  250. 

Vm.  CKAIBtS  BY  THIRD  PERSONS. 

€=>203  (Tez.Civw&pp.)  If,  in  a  garuishmeBt  b) 
judgment  creditor,  the  intervening  bank  owned 
a  beneficial  interest  in  the  money  before  the 
garnishment,  it  could  recover.— Fannin  County 
Nat  Bank  v.  Gross,  200  S.  W.  187. 

IX.   OPERATION  AND  EFFECT  OF 

OARNTBBDMENT,   JXTDOMBNT, 

OB  PAYMENT. 

9=s»230  .(Mo.App.)  Garnishment  proceedings 
having  been  served  on  bu^er  for  cash  on  de- 
livery, and  payment  of  price  refused  on  that 
ground,  did  not  modify  rule  that,  where  sale 
is  for  cash  on  delivery,  payment  is  condition 
to  passing  of  title,  and  garnishment  did  not 
operate  like  payment  to  pass  title. — Hamra 
Bros.  v.  Herrell,  200  8.  W.  776. 
4=»233  (Mo.App.)  Garnishee  after  he  was  serv- 
ed, could  not  avoid  liability  by  voluntarily 
turning  execution  defendant's  cotton  over  to 
claimant  thereof,  nor  by  voluntarily  returning 
cotton,  which  he  had  bought  from  such  defend- 
ant, to  latter.— Hamra  Bros.  v.  Herrell,  300  S. 
W.  776. 

GAS. 

<@=320(2)  (Tex.Civ.App.)  In  customer's  action 
against  gas  company  for  injuries  from  explo- 
sion after  removal  of  meter,  evidence  held  to 
authorize  jury  to  find  that  breaking  of  pipe- 
resulted  from  company's  negligence. — South- 
western Gas  &  Electric  Co.  v.  Cobb,  200  S.  W. 
1116. 

GIFTS. 

See  Adverse  Possession,  4=»37,  47;   Charities; 
Evidence,  «s>273;   Gifts,  <S=>49;   Wills,  «=s> 

90.  ^ 

t.  INTER  VIVOS. 

^=34  (Mo.App.)  No  consideration  is  neces- 
sary to  support  a  gift  inter  vivos. — Trustees 
of  La  Grange  Male  and  Female  College  at  La 
Grange  v.  Parker,  200  S.  W.  663. 
iS=>49(3)  (Ky.)  Evidence  held  sufficient  to 
warrant  a  finding  that  there  was  a  gift  of  an 
automobile  inter  vivos,  and  delivery,  although 
deceased  listed  it  as  her  property,  and  kept  it 
in  repair  and  bought  the  gasoline  and  oil  and 
it  was  kept  in  her  garage.— Morgan  v.  Wil- 
liams, 200  S.  W:  650. 

4=^49(6)  (Ark.)  In  an  action  by  administrator 
and  widow  to  recover  $945  alleged  to  belong 
to  decedent's  estate,  and  claimed  by  defendant, 
his  cousin,  to  have  been  given  her,  evidence  as 
to  gift  inter  vivos  held  to  warrant  verdict  for 
defendant.— King  v.  AUen,  200  S.  W.  277. 
$S95I  (Ark.)  In  action  by  administrator  and 
widow  to  recover  money  claimed  by  decedent's 
cousin  as  gift,  instruction  held  not  erroneous  as 
misleading,  though  adding  words  "or  otherwise" 
to  word  "gift"  in  relation  to  passage  of  title  _by 
gift  as  claimed.— King  v.  Allen.  200  S.  W.  277. 

GIFTS  CAUSA  MORTIS. 

See  Wills,  «=»90. 

GOOD  FAITH. 

See  Bills  and  Notes,  <8=»327-365,  525. 

GRAND  JURY. 

See  Indictment  and  Information. 


GRANTS. 


See  Public  Lands. 
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GUARANTY. 

See  Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Action,  ®=»50;    Divorce,  «=3304. 

m.  orsTODT  Airo  oabe  of  ward's 

PEBSON  AMD  ESTATE. 

^»29  <Ky.)  Ttie  right  of  a  statutory  guardian 
to  the  custody  of  a  child  is  inferior  to  that  of 
a  parent  who  is  fit,  under  Ky.  St.  §  2016,  re- 
lating to  right  of  parent  to  appoint  a  guardian. 
— Rallihan  v.  Motschmaan,  200  S.  W.  358. 
®=>56  (Tex.Civ.App.)  Where  guardian  made 
loans  of  wards'  money  without  authority  fron: 
court,  and  never  reported  loans,  and  made  them 
trithout  taking  lawful  security,  he  was  liable 
for  money  loaned,  if  lost  to  wards. — ^Kunz  v. 
Ragsdale.  200  S.  W.  269. 

*»72  (Tei.Civ.App.)  Under  Rev.  St  19U, 
art.  4204,  charging  successor  of  guardian  with 
entire  estate  which  came  into  hands  of  prede- 
cessor, only  way  in  which  successor  can  escape 
liability  to  wards  is  to  show  he  has  beeu  unable 
to  collect  from  persons  liable  to  wards'  estate 
and  from  estate  of  first  guardian  and  bonds- 
men, though  be  was  diligent.— Kunz  v.  Rags- 
dale,  200  S.  W.  260. 

Act  of  second  guardian  of  minors  in  under- 
talcing  tp  deal  with  depositary  with  whom  mi- 
nors' first  guardian  had  left  their  funds  as  to 
part  of  the  indebtedness  did  not  release  estate 
of  first  guardian,  her  husband,  or  his  sureties 
from  liability  for  loss  of  deposit.— Id. 

V.  ACTIOirS. 

4=bI30  (Tex.Civ.App.)  In  wards'  suit  against 
guardian  and  successor  and  sureties,  as  against 
general  demurrer,  averments  that  first  guardian 
negligently  made  deposits  of  wards'  funds  with- 
out authority  from  court,  and  continued  depos- 
its negligently^  when  he  knew,  or  could  have 
known,  deposits  were  liable  to  be  lost,  held  to 
charge  liability.— Kunc  v.  Ragsdale,  200  S.  W. 
269. 

GYMNASIUM 

See  NegUgence,  «=944,  56, 121. 

HABEAS  CORPUS. 

I.  NAT1TBE  AND  OBOTOD8  OF 
BEMEDT. 

^3>4  (Tes.Cr.App.)  For  claimed  error  in  trial 
under  juvenile  delinquent  law  appeal  should  be 
resorted  to,  and  not  habeas  corpus. — Miller  v. 
State.  200  S.  W.  389. 

4s»4  (Tex.Cr.App.)  Where  defendant  contended 
that  he  could  not  be  convicted  of  felony  for  his 
theft  of  motorcar,  but  only  of  misdemeanor,  he 
is  entitled  to  obtain  relief  from  conviction  of 
felony  by  appeal,  and  not  by  habeas  corpus.— 
Ex  parte  Jackson,  200  S.  W.  1002. 

n.  JITKISDIOTIOIf,   PROCEEOIKOS. 
AND   BEIiXEr. 

4s»54  (Tex.Cr.App.)  Where  accused  was  in- 
dicted for  murder  and  was  granted  bail  on  ap- 
plication for  habeas  corpus,  and  a  second  in- 
dictment for  robbery  with  a  deadly  weapon 
was  based  upon  the  same  facts,  failure  to  plead 
identity  of  the  transactions  cannot  be  supplied 
by  second  application  for  habeas  corpus  in  such 
court,  and  an  original  application  in  the  appel- 
late court,  not  containing  the  facts  made  req- 
uisite to  a  valid  second  application  by  Code  Cr. 
Proc.  1911,  arts.  185  and  219.— Ex  parte  Jones, 
200  S.  W.  1085. 

iS=979  (Mo.App.)  Return  to  writ  of  habeas 
corpus  issued  by  division  of  circuit  court  must 
be  taken  as  true,  unless  denied  by  proper  re- 
ply.—State  ex  rel.  Coffield  t.  Buckner,  200  8. 
W.  94. 


«S383  (Mo.App.)  P«per,  iftdnded  in  record  of 
habeas  corpus  proceedings,  denominated  a  re- 
ply, merely  a  general  denial  "of  each  and  evei^ 
allegation  contained  in  the  return,"  and  unveri- 
fied, does  not  meet  requirement  of  Rev.  St. 
1909,  i  2468,  and  cannot  be  accepted  as  contro- 
verting  the  return.— State  ex  rel.  Cofield  v. 
Buckner,  200  S.  W.  94. 

«s>92(li  (Tex.Ct.App.)  Where  accused  had 
been  charged  with  murder  and  had  been  granted 
bail  in  such  prosecution  and  was  then  prose- 
cuted for  robbery  of  the  same  person  at  the 
same  time,  his  contention  that  the  transactions 
were  identical  was  available  on  plea  of  former 
jeopardy  in  the  second  prosecution,  but  not  on 
application  for  habeas  corpus  to  require  the 
granting  of  bail.— Ex  parte  Jones,  200  S.  W. 
1085. 

«=999(1)  (Mo.App.)  Under  Rev.  St.  1906,  H 
4098-4122,  held,  that  division  of  circuit  court 
exceeded  jurisdiction  in  proceeding  with  habeas 
corpus  proceeding  and  ordering  discharge  of 
child  from  custody  of  mother  and  jurisdiction 
and  custody  of  juvenile  court. — State  ex  rel. 
Coffield  V.  Buckner,  200  S.  W.  94. 
<3=»I06  (Mo.)  Notwithstanding  Rev.  St.  1909. 
i  2476,  prohibiting  inquiry  into  justice  or  pro- 
priety of  commitment  for  contempt,  in  habeas 
corpus  proceedings  by  one  committed  for  direct 
contempt,  the  Supreme  Court  will  inquire  into 
the  truth  of  findings  of  judgment  if  their  truth 
is  denied  by  contemner — Ex  parte  Howell,  200 
S.  W.  65. 

®=>II2  (Mo.App.)  In  habeas  corpus  to  obtain 
custody  of  a  child,  the  circuit  court  has  no 
power,  on  remanding  the  child,  to  retain  ju- 
risdiction of  the  cause  for  the  purpose  of  mak- 
ing further  orders.— Ex  parte  Smith,  200  S. 
W!  681. 

4^1 14  (MokApp.)  When  power  usurped  ap- 
pears in  record,  certiorari  is  proper  pro<^ure  by 
mother  of  child  to  inquire  into  validity  of  judg- 
ment of  circuit  court  in  habeas  corpus  proceed- 
ing by  father  of  child,  whereby  he  sought  to 
have  custody  of  child  discharged  from  mother 
and  awarded  to  himself.- State  ex  rel.  Coffield 
V.  Buckner.  20O  S.  W.  94. 

«=9|I7(1)  (Mo.App.)  A  judgment  in  habeas 
corpus,  remanding  a  child,  is  not  res  adjadi- 
cata  as  to  right  of  petitioner  to  prosecnte  ha- 
beas corpus  before  the  appellate  court.— Ex 
parte  Smith,  200  S.  W.  681. 

4=3 1 20  (Mo.App.)  Successive  writs  of  habeas 
corpus  may  be  nad  by  application  to  superior 
courts,  where  person  seeking  benefit  of  writ 
has  been  remanded  to  custody,  but  where  he 
has  been  discharged,  action  is  res  adjudicata  in 
subsequent  writ,  unless  there  has  been  change 
in  circumstances. — State  ex  reL  Coffield  t. 
Bucknea,  200  S.  W.  94. 

HANDWRITING. 

See  Ciiininal  Law,  «=>4&1. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  •s»103.3-10T3;    Crimi- 
nal Law,  «s>1165-1173;   Homicide,  «»aMi 


See  Food. 


HEALTH. 
HEARSAY  EVIDENCE. 


See  Criminal  Law,  4=9419,  420;  Evideace, 
317. 

HEIRS. 

See  Descent  and  Distribution. 

HERNIA. 

See  Master  and  Servant,  ^s»2Z2, 


servant,  vf-iccA        j 
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IHDBX-DIQRST 


HIGHWAYS. 

See  Assanlt  and  Battery,  4s>54;  Bridgeg;  Ma- 
nicipal  Corporationfl,  Q=>706,  706;  Railroada, 
•s>96,  800-360. 

m.  OOXBTKOOTIOir,  nCPBOTZiaBIlT, 
AKB  BXPAIK. 

«s»ll3(5)  (Tex.Oiv.App.)  Though  petition  of 
contractof  for  road  construction  sninr  on  bond 
of  subcontractor  was  insufficient,  held,  in  view 
of  answers  or  cross-actions  of  subcontractor's 
creditors,  pleadings  as  a  whole  were  sufficient 
to  support  judgment  for  contractor  against 
subcontractor's  surety.  Vernon's  Sayles'  Ann. 
C:iv.  St  1014,  art  6394f  et  secL— Southern 
Surety  Co.  v.  Owens  Bros.,  200  S.  W.  1148. 

IV.  TAXES.  ASSMMnCEHTB.  AKD 
WO&X  ON  HIOHWATB. 


.  >I28  (Ark.)  A  sale  for  delinquent  taxes  un- 
der Sp.  &  Priv.  Acts  1911,  p.  722,  tor  road 
taxes,  where  the  decree  rendered  recited  on  its 
face  all  the  jurisdictional  requirements,  was  not 
subject  to  collateral  attack  by  defense  in  eject- 
ment brought  by  the  purchaser  that  the  lands 
were  reported  delinquent  for  1911,  instead  of 
1012,  when  in  fact  the  1912  taxes  were  unpaid 
and  the  land  was  sold  therefor. — Collier  v. 
Smith,  200  S.  w:  1008. 

Since  Sp.  &  Priv.  Acts  1011,  p.  722,  creating 
Road  Improvement  District  No.  3  in  Jefferson 
county,  authorizing  any  landowner  to  redeem 
from  sale  for  delinquent  taxes  within  one  year, 
contains  no  saving  clause  in  favor  of  minors, 
such  persons  cannot  redeem  after  the  expira- 
titm  of  one  year. — Id. 

Where  defendants'  land  was  sold  at  sale  for 
taxes  delinquent  under  Sp.  &  Priv.  Acts  1911, 
p.  722,  and  the  time  for  redemption  had  ex- 
pired before  Acts  1016,  p.  123,  became  effec- 
tive, such  act  did  not  entitle  defendants  to  re- 
deem, plaintiff  having  a  vested  right  which  ac- 
crued prior  to  an  enactment  of  the  later  act 
—Id. 

V.  BEOUXATXON  AND  USE  FOR 
TRAfTEL. 

(B)    Ose  of  Blarhvrar  and  Law  of  tk* 
Road. 

<S=>I66  (Mo.)  Act  1911,  pp.  326,  327,  H  8,  9, 
requiring  operators  of  automobiles  to  stop  when 
signaled  by  a  driver  of  horses,  etc.,  is  con- 
stitutional.—Hags  V.  Hogan,  200  S.  W.  286. 
^s>l76  (Ky.)  The  operator  of  an  auto  who 
runs  into  rear  of  a  wayon  in  passing,  his  only 
excuse  being  that  he  miscalculated  the  distance, 
Acid  negligent.— Shaver  v.  Smith,  200  S.  W.  8. 
«=>  181(1)  (Mo.App.)  The  pladng  of  a  grind- 
stone mounted  on  an  iron  frame  about  four  feet 
high  on  the  traveled  portion  of  a  public  road  in 
a  position  to  come  suddenly  to  view  in  coming 
over  an  embankment  is  calculated  to  frighten 
an  ordinarily  gentle  horse,  and  is  evidence  of 
negligence.— Mc(jolderick  v.  Wabash  Ry.  Co., 
200  S.  W.  74. 


>I84(2)  (Mo.App.)  In  an  action  for  damag- 
es for  personal  injury  caused  by  a  horse  be- 
coming frightened  at  a  grindstone  negligently 
placed  upon  a  highway,  evidence  that  two  other 
horses  shied  at  the  grindstone  after  it  was  tak- 
en to  another  location  was  competent.— Mc- 
Golderick  v.  Wabash  Ry.  Co.,  200  S.  W.  74. 
«=>I84(8)  (Mo.App.)  Where  a  wagon  and  a 
grindstone  were  placed  on  a  highway,  it  cannot 
be  said  as  a  matter  of  law  that  a  passing  horse 
became  frightened  at  the  wagon  instead  of  the 
grindstone,  the  former  being  a  usual  and  the 
latter  an  unusual  object. — McOolderick  v.  Wa- 
bash Ry.  Co.,  200  8.  W.  74. 

While  one  has  a  right  to  use  the  untraveled 
portions  of  a  highway  for  temporary  storage  of 
things  necessary  foi;  carrying  on  work,  what 


constitutes  a  reasonable  lime  under  the  cir- 
cumstances is  for  the  jury.— Id. 

HOLIDAYS. 

See  Sunday. 

HOMESTEAD. 

See  Divorce,  «=9249. 

I.  NATUBE,  AOQUI8ITION.  AND 

EXTENT. 
<C)  AevilalttoB  and  Katakliahment. 

«=>57(1)  (Ark.)  The  presumption  is  that  the 
whole  of  a  tract  of  land  was,  as  it  might  have 
been,  claimed  as  a  homestead  by  one  who  occu- 
pied a  part  of  it  as  his  home. — Stnckey  v.  Horn, 
200  S.  W.  1026. 

(D)  .Proyertr  Conatltntlnv  Hoaieatead. 

9=962  (Ark.)  Land  adjacent  to  a  village,  which 
had  not  been  divided  into  lots,  but  was  a  farm 
with  only  a  part  in  cultivation,  is  a  rural  home- 
stead, as  regards  the  amount  which  can  be 
claimed  therefor.— Stnckey  v.  Horn,  200  S.  W. 
1026. 

4=»70  (Ark.)  Contiguity  of  land,  necessary 
that  it  may  be  claimed  as  a  homestead,  does 
not  cease  because  of  condemnation  of  an  ease- 
ment of  railroad  right  of  way  through  it. — 
Stn<^ey  ▼.  Horn,  200  S.  W.  1026. 

H.  TRAN8FEK  OR  XNOVMBRANCE. 

«s»ll3  (Tex.Civjipp.)  Acts  33d  Lcj;.  c.  ,^2^ 
regulating  marital  rights,  does  not  invalidate 
husband's  conveyance  of  homestead  property  to 
bis  wife.— McGovern  v.  Woolley,  200  S.  W.  271. 
«3>  118(6)  (Tex.avApp.)  No  title  to  home- 
stead passed  by  quitclaim  deed  executed  by  hus- 
band alone,  in  violation  of  Vernon's  %^le8' 
Ann.  Civ.  St.  1914,  arts.  1115,  4621,  6802,  (»03, 
and  Const,  art  16,  i  50.— Clark  v.  Tulley,  20() 
S.  W.  605. 

HI.  BIGHTS  OF  SITBVIVINO  HUB- 

BAND,  WIFE,  OHIIaDBEN, 

OB  HEIBS. 

#=3 142(1)  (Ark.)  Possession  of  homestead  by 
widow  and  minor  children,  entitled  under  Const 
art.  9,  S  6,  to  its  rents  and  profits,  though  held 
through  a  tenant,  cannot  be  disturbed  by  adult 
child.— Stuckey  v.  Horn,  200  S.  W.  1025. 

nr.  ABANDONMENT.   WAIVEB,  OB 
FOBFEIT  UBE. 

€=»I8I(3)  (Tex.Civ.App.)  Continuous  absence 
from  homestead  is  not  controlling  fact  as  to 
abandonment,  but  simply  an  evidentiary  fact, 
so  that,  where  no  other  homestead  has  been  ac- 
quired, it  must  be  clear  that  there  has  been 
total  abandonment  with  intention  not  to  return. 
— Alderete  v.  Mosley,  200  S.  W.  261. 

HOMICIDE. 

See   Criminal  Law,   «=»872;    Death,   «s>104; 
Witnesses,  «=»62. 

H.  ICTTBDEB. 

<s>ll  (Ky.)  Malice  in  the  sense  of  hatred  or 
malevolence  toward  deceased  need  not  be 
shown  to  support  verdict  of  murder,  but  malice 
means  the  intentional  doing  of  a  wrongful  act 
without  legal  justification  or  excuse.— Howard 
V.  Commonwealth,  200  S.  W.  29. 

Malice  aforethought  means  a  predetermina- 
tion to  kill  without  lepal  justification  or  ex- 
cuse; it  being  immaterial  at  what  time  before 
the  homicide  such  determination  was  formed. 
-Id. 

«=328  (Ky.)  Voluntary  dmakenneaB  ia  no  de- 
fense to  a  prosecution  for  willful  murder.— 
Douthitt  V.  Commonwealth,  200  S.  W.  466. 
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«»30(1)  (Tex.0.i«p.)  Def«n4aat  AeM  not 
responsible  for  death  of  decedent,  stabbed  by 
defendant's  father  or  by  his  brother,  acting 
independently  of  defendant.— Wallace  v.  State, 
200  S.  W.  407. 

m.   MAN8I.AVOHTEB. 

^=331  (Tex.Cr.App.)  In  trial  for  murder  aris- 
ing out  of  difficulty  at  house  at  which  deceased 
lived  with  his  wife,  where  it  appeared  that  de- 
fendant shot  deceased,  and  where  he  claimed 
self-defense,  on  the  ground  that  deceased  was 
trying  to  get  a.  weapon  from  a  drawer,  there 
was  no  issue  of  manslaughter. — Steel  v.  State, 
200  S.  W.  381. 

V.  EXC17BABI.E    OR    JTTSTIFIABIJB 
HOMICIDE. 

«=>II2(5)  (Tex.Civ.App.)  Although  defend- 
ant provoked  difficulty,  he  did  not  forfeit  bis 
right  to  defend  against  a  deadly  assault,  un- 
less he  intended  to  kill  or  inflict  serious  bodily 
injury.— Aycock  v.  McQuerry,  200  S.  W.  873. 
«='II6(4)  (Tez.Civ.App.)  If  de<!ea8ed  intend- 
ed to  kill  defendant,  or  it  reasonably  appear- 
ed to  defentbnt  that  such  was  deceased's  pur- 
pose, killing  was  justifiable.— Aycock  v.  Mc- 
Querry, 200  8.  W.  873. 

VH.  EVIDENCE. 
(B)  AdmlBstbflitr  !■  GeaarBl. 

«=9l65  (Ky.)  Where  accused  testified  that  de- 
ceased first  made  improper  proposals  to  her, 
and,  when  refused,  attempted  to  assault  her, 
whereupon  she  killed  him,  the  state  could  prove 
specific  acts  on  the  part  of  accused  tending  to 
show  that  her  relations  with  deceased  were  in- 
timate or  improper.— Hagan  v.  Commonwealth, 
200  H.  W.  336. 

«=»I74(1)  (Tex.  Cr.  App.)  That  deceased's 
father  met  defendant  after  diSiculty,  and  de- 
fendant drew  knife,  looked  daggers  at  him,  and 
appeared  angry,  keld  inadmissible. — Wallace  v. 
State,  200  S.  W.  407. 

(O)  Drlaa:  Deelamtiana. 

«=>203(1)  (Tex.Cr.App.)  Deceased's  dying 
declarations  are  inadmissible  in  absence  of 
predicate  laid  by  proof  of  decedent's  conscious- 
ness of  impending  death. — Wallace  v.  State,  200 
S.  W.  407. 

«=92ll  (Tex.Cr.App.)  Where  defendant  killed 
his  wife  and  man  at  same  time,  dying  declara- 
tions of  wife  are  inadmissible  io  prosecution 
for  killing  man,  under  Code  Cr.  Proc.  1911,  art. 
808.— Bobbins  v.  State,  200  S.  W.  525. 

(B)    IVelKlit  and  SufHelener. 

^=9230  (Ark.)  Defendant's  declarations  while 
struggling  for  possession  of  pistol,  which  he 
had  dravra,  fteld  to  warrant  inference  of  intent 
to  kill.— Johnson  v.  State,  200  S.  W.  082. 
^=>234(1)  (Tei.Cr.App.)  In  prosecution  for 
wife  murder,  evidence  neM  to  show  guilt.— 
Franklin  v.  State,  200  S.  W.  398. 
€=3234(7)  (Tex.Cr.App.)  Circumstantial  evi- 
dence hela  sufficient  to  sustain  the  conviction 
of  murder  of  defendant's  father.— Thomas  v. 
State.  200  S.  W.  402. 

^=»237  (Ky.)  Evidence  in  a  prosecntion  for 
willful  murder,  held  insufficient  to  establish  de- 
fense of  insanity.— Donthitt  v.  Commonwealth, 
200  S.  W.  466. 

<g=244(l)  (Tex.Cr.App.)  Evidence,  in  a  homi- 
cide case  in  which  the  sole  defonse  was  self- 
defense.  lieJS  sufficient  to  support  a  conviction, 
depending  on  the  credit  given  witnesses. — Pol- 
lard V.  State,  200  S.  W.  8.T8. 
€=>2S0  (Ark.)  Evidence  Md  sufficient  to  sus- 
tain a  conviction  of  manslaughter.— Baine  v. 
State,  200  S.  W  909. 

®=3250  (Ky.)  Evidence  heH  to  support  verdict 
of  guilty  in  prosecution  for  willful  murder. — 
Douthitt  V.  ConimoBwealth,  200  S.  W.  466. 


«=»250  (Tez.Cr.4p|>.)  BtM*iu«  Mi  to  show, 
at  most,  only  manslaughter,  and  not  murder. 
—Alanis  T.  State,  200  S.  W.  168. 
€=3290  (Tez.CrJU>P-)  Evidence  AeM  to  sus- 
tain a  conviction  of  murder.— Steel  v.  State,  200 
S.  W.  381. 

€=»2S3(3)  (Tex.Cr.AiH).)  In  prosecutioD  re< 
suiting  in  conviction  of  murder,  evidence  )w  to 
malice  and  deliberation  held  to  jnatify  Bach 
conviction.— Castoreno  v.  State,  200  S.  W.  401. 

VIH.   TBIAZk 
(B)    dneBtloiu  fop  Jary. 

€=3268  (Ky.)  It  appearing  that  accused  or  her 
paramour  killed  accused's  husband,  question  of 
accused's  guilt  held  for  jury. — Johnson  y.  Com- 
monwealth, 200  S.  W.  35. 

€=>276  (Ky.)  Evidence  keU  to  present  jnry 
question  Whether  two  defendants  as  principal 
and  as  aider  and  abettor  respectively  killed 
deceased  in  self-defense  or  in  defense  of  each 
other.— Howard  v.  Commonwealth,  200  S.  W.  20. 

€s>282  (Ark.)  Whether  catdiin^  defendant's 
wife  flagrante  delicto  so  moved  him  to  passion 
as  to  render  killing  her  voluntary  manslaugh- 
ter was  a  question  of  fact  for  the  jury. — Bauie 
V.  State,  200  S.  W.  999. 

€=»282  (Ky.)  Evidence  held  tp  present  question 
for  jury  whether  two  defendants  as  principal 
and  as  aider  and  abettor  respectively  were 
guilty  of  murder  or  manslaughter. — Howard  v. 
Commonwealth,  200  S.  W.  29. 

(C)  Inntractlons. 

€=3300(7)  (Ky.)  In  prosecution  of  married  wo- 
man for  homicide  who  contended  that  ber 
paramour  shot  her  husband,  instruction  on  para- 
mour's right  of  self-defense  held  not  neces- 
sary under  evidence. — Johnson  y.  Common- 
wealth, 200  S.  W.  35. 

€=3301  (Ky.)  Instruction  on  right  of  aocoaed's 
paramour  to  kill  her  husband  in  her  defense 
htld  uot  presented  by  evidence. — Johiuon  r. 
Commonwealth,  200  S.  W.  35. 

€=>30S  (Tex.Cr.App.)_  Deceased  having  been 
engaged  in  difficulty  with  defendant's  father  and 
brother,  evidence  keltb  not  to  authorize  sub- 
mission of  law  of  principals. — Wallace  v.  State, 
20O  S.  W.  407. 

€=>307(3)  (Tex.Cr.App.)  Evidence  In  a  homi- 
cide case  held  Insufficient  for  submission  of  the 
issue  of  murder.— Miles  v.  Stat«;  200  S.  W.  158. 

X.   APPEAL  AJVD  ERBOB. 

€=>340(3)  (Ark.)  Where  defendant  was  con- 
victed of  manslaughter,  he  was  not  prejudiced 
by  refusal  of  court  to  instruct  that  he  could 
not  be  convicted  of.  higher  offense. — Baine  v. 
SUte,  200  S.  W.  999. 

XI.  BEITTENCE  AND  PUNISHXENT. 

€=3354  (Tex.Cr.App.)  Facts  in  a  trial  for  mur- 
der occurring  in  a  sudden  quarrel  between  de- 
fendant and  his  coworkers,  held  not  to  justify 
death  penalty.— Uggon  v.  State,  200  S.  W.  530. 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE. 

See  Bailroads,  €s>338-390. 

HUSBAND  AND  WIFE. 

See  Chattel  Mortgages,  €=>30;  Divorce;  Dow- 
er; Homestead.  ^=>il3;  Judgment,  *=»6f*S; 
Mechanics'  Liens,  ^=376;  Parent  and  CMM. 
©=33;     Specific   Performance,    €=383;    ^Vit- 

>     nessea,  €=3u2. 
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V.  Wnva  ■Br,ABATB  EBTATB. 

(C)  Llabllltlea  and   Charges.' 

«=»I7I(7)  (Ky.)  Under  Ky.  St.  {  2127,  wife's 
conveyance  setting  apart  proptrtj  for  liusband'a 
debt  need  not  express  the  parpose  of  the  wife 
as  well  as  the  settiHK  ftp't.— Staib  v.  German 
Ins.;Bank,  200  S.  W.  322. 

Under  Ky.  St.  |  2127,  indorsement  of  cor- 
porate stock  in  blank  held  a  sufficient  convey- 
ance by  wife  setting  it  apart  for  indebtednew 
of  husband,  for  wj^ch  he  pledged  it  to  sat- 
isfy the  statute.— Id. 

«=>I7I(11)  (Ky.)  Extension  of  debt  by  ex- 
ecution of  new  note  held  not  to  discharge  col- 
lateral security  belonging  to  debtor's  wife. 
when  the  interest  was  not  even  paid  in  ad- 
vance as  consideration  for  the  extension.— 
Staib  V.  German  Ins.  Bank,  200  8.  W.  322. 

<&s>l76  (Mo.App.)  Where  judgment  fully  com- 
plied with  Rev.  St.  1009,  g  8309,  stating  how 
wife's  separate  property  may  be  subjected  to 
payment  for  necessaries,  and  special  execution 
issued  against  the  wife,  a  lien  was  created  by 
the  levy  thereof  upon  heifers  owned  by  the 
wife.— Lamb  v.  Stabblefield,  200  S.  W.  605. 

VI.  ACTIONS. 

€=3208  (Mo.A_pp.)  Where  contract  was  as- 
signed to  plaintiff,  married  woman,  in  state 
of  Illinois,  she  may  maintain  action  thereon 
in  her  own  name  in  courts  of  Missouri,  Mar- 
ried Woman's  Act  entitling  her  to  so  sue,  re- 
gardless of  the  presumption  that  the  common 
law  which  would  have  required  suit  in  equity 
prevails  in  the  state  uf  Illinois.— Coombes  v. 
Knowlson,  200  S.  W.  743. 

«=»232(3)  (Mo.App.)  In  action  against  ten- 
ant's deserted  wife  for  rent  cmd  damages, 
held,  that  there  was  no  evidence  on  which  to 
predicate  declarations  of  law  dealing  with  ques- 
tion of  wife's  liability  for  loss  of  certain 
chairs  from  premises. — Sickel  v.  Davis,  200  S. 
W.  127. 

In  action  against  tenant's  deserted  wife  for 
rent  and  damages,  declaration  of  law  as  to  re- 
covery of  rents  *eW  properly  refused  plain- 
tiffs in  absence  of  evidence  of  occupation  by 
wife  to  a  certain  date  to  support  it. — Id. 

In  action  for  rent  and  damages  against  wife 
of  a  man  who  rented  premises  and  occupied 
them  with  her  in  conducting  dancing  academy, 
subsequently  deserting  her,  evidence  held  to 
support  finding  and  '  judgment  for  defendant 
wife. — Id. 

4s»232(3)  (Mo.App.)  In  action  against  hus- 
band and  wife  for  value  of  jewel^  intrusted 
by  plaintiff  to  the  wife  for  approval  by  hus- 
band and  father-in-law,  evidence  held  suffi- 
cient to  support  verdict  for  defendants. — Wall 
V.  Weiler,  200  S.  W.  731. 

VUX.   aBPARATION   AHB  SEPARATE 
MAINTENAirOE. 

4=»278(4)  (Ky.)  To  render  enforceable  a 
contract  between  husband  and  wife  In  contem- 
plation of  continuance  of  separation,  no  trus- 
tee for  the  wife  need  be  created  as  the  second 
party  to  the  contract.— Edleson  v.  Edieson,  200 
S.  W.  625. 

$=s»279(6)  (Ky.)  Where  husband  and  wife 
agreed  on  distribution  of  their  property  in  con- 
templation of  continued  separation,  and  the 
husband  performed,  it  was  error  to  fail  to  re- 
quire the  wife  to  perform.— Edieson  v.  Edie- 
son, 200  S.  W.  625. 

ILLEGALITY. 

See  Contracts,  *s»137,  138.    ' 

IMPLICATION. 

See  Easements,  9=>17,  18. 


IMPLIED  CQNTRACTS. 

8e«  Account  Stated. 

IMPRISONMENT. 

See  False  Imprisonment;   Habeas  Corpns. 

IMPROVEMENTS. 

See  Landlord  and  Tenant,  4=»157;   Mechanics' 
Liens;    Municipal  Corporations,  4=>325-401. 

INADEQUATE  DAMAGES. 

See  New  Trial,  «3»75. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  €=»315. 

INDICTMENT  AND  INFORMATION. 

See  llui-glary,  €=»19-28;   Intoxicating  Liquors, 
205-2*23;    Larceny,  «=340;    Rape,  «=»34. 

V.  REQUISITES  AXD  SUFFXCIEKCT 
OF  ACCUSATIOir. 

«=3>l  10(18)  (Tex.Cr.App.)  IndictoMnt  for   bur^ 

?:laTy  of  residence  at  night  held  not  defective 
or  using  the  word  "steal"  in  place  of  the  stat- 
utory word  "theft."— Robinson  v.  State,  200  S. 
W.  162. 

VI.  JOINSEK  OF  PARTIES,  OFFENSES, 

AND  COUNTS,  DUPiaOITT, 

AND  SUCTION. 

€=>I24(4)  (Tex.Cr.App.)  Prosecution  for  mis- 
demeanor, under  Pen.  Code  1911,  art.  758,  for 
unlawfully  practicing  medicine  without  comply- 
ing with  article  750,  with  reference  to  obtain- 
ing license,  cannot  be  sustained  onder  joint 
charge  against  two  defendants;  license  being 
personal  to  individual. — ^Durston  r.  State,  200 
8.   W.   524. 

«=»I25(2)  (Tex.Cr.App.)  Information  charg- 
ing defendant  with  being  delinquent  child  with- 
in j'lvenile  delinquent  law,  held  not  duplicitous 
as  charging  felonies  and  misdemeanors. — ^Miller 
V.  State,  200  S.  W.  380. 

<&=s  125(19)  (Tex.Cr.App.)  Indictment  held  not 
duplicitous  as  charging  both  burglary  of  resi- 
dence at  night  and  another  breaking  and  enter- 
ing of  house.- Robinson   v.   State,  200  S.  W. 

Vn.   MOTION  TO  QUASH  OB  DISMISS, 
AND  DEMURRER. 

$=»I44  (Tex.Cr.App.)  Motion   to   dismiss,  al 
le^ing  court   had  no  jurisdiction  because   the 
suit  was  Instituted  in  justice  court,  and  was 
still   pending   therein,    did    not   prove   itself. — 
Wrenn  v.  State,  200  S.  W.  844. 

Kvidence  not  introduced  by  defendant  charged 
with  gaming  on  hearing  of  his  motion  to  dis- 
miss because  suit  was  instituted  in  justice 
court,  and  was  still  pending  therein,  not  offer- 
ed until  motion  for  new  trial  was  heard,  held 
introduced  too  late. — ^Id. 

X.   CONVICTION   OF   OFFENSE  IN> 
CI.UDED  IN  CHARGE. 

<S=»I89(5)  (Tex.Cr.App.)  Under  Code  Cr. 
Proc.  1911,  arts.  771,  772,  and  887,  subd.  9,  in- 
dictment charging  assault  with  intent  to  rape 
includes  charge  of  aggravated  assault — Cirul  t. 
State,  200  S.  W.  1088. 

INDORSEMENT. 

See  Bills  and  Notes,  <8=»827-8e5. 
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INFAMT8. 

See  Criminal  Law,  <3=>13,  1017,  1172,  1184; 
Divorce,  «=3298-30e;  Guardian  and  Ward; 
Habeas  Corpus,  4=>99;  Indictment  and  In- 
formation, 4^125;  Parent  and  Child;  Parti- 
tion, *=»77. 

n.  CirSTODT  AKB  FROTEOTIOH. 

•s>l2  (Tez.Cr.App.)  Juvenile  delinquent  law, 
providing  that  malea  under  17,  guilty  of  what 
would  otherwise  be  a  felony,  ghall  be  comn'it- 
ted  to  an  institution  only  during  minority,  etc., 
is  a  proper  exercise  of  legislative  authority. 
—Ex  parte  Pruitt,  200  S.  W.  392. 
9=>I2  (Tez.Cr.App.)  Juvenile  delinqaent  law, 
arts.  Il95,  1196,  construed  with  Const  art. 
.5,  i  5,  defining  jurisdiction  of  Court  of 
Criminal  Appeals,  and  Vernon's  Ann.  Code 
Cr.  Proc.  1916,  art  894,  giving  the  right  to 
appeal,  is  not  void  because  denying  the  right 
of  appeal.— Ex  parte  McLoud,  200  S.  W.  394. 
9=>I6  (Tex.Cr.A^p.)  Prosecution  and  convic- 
tion under  jovenile  delinquent  law  is  crimi- 
nal, and  not  civil,  case.— Miller  v.  State,  200 
S.  W.  38». 

In  proceeding  under  juvenile  delinquent  law, 
testimony  of  sheriff  that  he  had  had  defeedant 
in  jail  several  times  for  petit  theft,  and  that 
he  did  not  know  when  cases  were  tried,  or 
know  that  he  ever  stole  anything,  was  admis- 
sible as  tending  to  prove  state's  main  case 
against  him. — Id. 

^»I6  (Tez.Cr.App.)  Juvenile  delinquent  law, 
fixing  maximum  and  minimum  punishment  and 
giving  right  to  trial  by  jury,  requires  that  jury 
shall  fix  punishment,  in  view  of  Vetnon's  Ann. 
Code  Cr.  Proc.  1916,  art.  770,  and  commitment 
by  the  court  was  unauthorized  and  void.— Kx 
parte  Pruitt,  200  S.  W.  392. 
«=»IS  (Tez.Cr.App.)  Under  Const,  art.  5,  i 
17,  juvenile  delinquent  law,  construed  with  Pen. 
Code  1911,  art.  6,  and  Vernon's  Ann.  Code 
Cr.  Proc.  1916,  art  770,  held,  that  order  com- 
mitting female  delinquent  child  to  sister  of 
order  for  an  indefinite  term  not  beyond  the 
age  of  21  was  void. — Ez  parte  Mclioud,  200 
S.  W.  394. 

<S=»I6  (Tez.Cr.Ap]^.)  Under  statute  for  prose- 
cution and  convicuon  of  delinquents,  when  in- 
dictment for  felony  is  dismissed  because  de- 
fendant is  under  17,  he  cannot  be  tried  there- 
under as  delinquent,  but  complaint  and  in- 
formation must  be  filed  against  nim. — Ex  parte 
ElUa,  200  S.  W.  840. 

^=>I8  (Tez.Cr.App.)  Court  of  Criminal  Ap- 
peals has  no  jurisdiction  to  determine  restraint 
and  custody  of  minor  under  order  of  probate 
or  district  court ;  all  of  such  matters  being  civil 
and  within  exclusive  jurisdiction  of  civil  courts. 
—Miller  v.  State,  200  S.  W.  389. 
$ss20  (Tez.Cr.App.)  Judgment  committing  boy 
of  10  or  11  years  for  delinquency  under 
juvenile  delinquent  law,  held  to  conflict  with 
Pen.  (iode  1911.  art.  34,  and  reversed.— Miller 
v.  State,  200  S.  W.  389. 

m.  PROPERTT  Aino  OOHVETAirOES. 

•5>24  (Tez.Civ.App.)  Adverse  possession  un- 
der ten-year  statute  is  unaffected  by  minority 
durtnff  part  of  such  period  of  woman  claim- 
ing title  through  marriage  to  deceased  rec- 
ord owner's  husband  after  limitation  period 
had  expired.— Fowler  v.  Woods,  200  S.  W.  247. 

IV.  OOMTBAOTB. 

^947  (Tenn.)  As  a  minor  is  prejudiced  by  sale 
without  advertisement  of  furniture  bought  on 
installment  plan,  under  Acts  1911,  c.  8,  (  1,  his 
agreement,  without  consideration,  to  waive  ad- 
vertisement is  void.— Ward  v.  Sharpe,  200  S.  W. 
974. 

INFORMATION. 

See  Indfctment  and  InformatioB. 


.  INHERENT  DEFECTS. 

See  Carriers,  «=>120. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Tazation,  «=s>893,  906. 

INJUNCTION. 

See  Appeal  and  Error,  ®=3lOO;  Courts,  $=> 
480;  Eminent  Domam,  ^=>274;  Injunction, 
4=>65;  Limitation  of  Actions,  ^=9111. 

n.  aVBJEOTS   OF   PROTEOTIOK   AKS 

KEUXI*. 

(C)  ContraeM. 

®=959(2)  (Ark.)  Where  complainant  had  paid 
for  electric  light  to  be  furnished  it  for  three 
years,  injunction  will  issue  to  prevent  cutting 
off  light  or  to  compel  a  public  utility  com- 
pany, which  had  turned  current  off,  to  turn  it 
on  again.— Warmack  v.  Major  Stave  Co.,  aOO 
S.  W.  709. 

(D)   Corporate     Franchises,    Maaav^iacat. 
and  J>eallnvs* 

«=»65  (Tez.Civ.App.)  Street  railway  having 
valid  franchise  to  use  city  streets  has  such 
an  interest  in  the  use  of  the  city  streets  that 
it  may  sue  to  restrain  the  use  thereof  by 
jitneys  licensed  under  alleged  invalid  ordinance. 
— Lindsley  v.  Dallas  ConsoL  St  Ry.  Co.,  200  S. 
W.  207. 

Street  railway  having  valid  franchise  to  use 
city  streets  may  by  injunction  proceed  against 
city  for  purpose  of  declaring  invalid  legislative 
grant  of  power  to  license  jitneys  in  order  to 
avoid  ruinous  multiplicity  of  suits. — ^Id. 

Where  city  passed  ordinance  for  licensing 
jitneys  which  street  railway  alleged  was  in- 
valid, it  could  sue  to  enjoin  threatened  en- 
forcement of  the  ordinance  directly  against 
the  city.— Id. 

(E!)   Public    oncers    and    Board*    and    M«- 
nlolpallties. 

€=>88  (Mo.App.)  Where  plaintiffs,  in  anticipa- 
tion of  securing  state  aid  for  a  road  under 
Rev.  St  1909,  c.  121,  art.  H,  as  amended  by 
Laws  1915,  pp.  408,  409,  advanced  money  to 
pay  therefor,  but  the  county  treasurer  pro- 
posed to  issue  warrants  to  other  districts  as 
well,  plaintiffs  were  not  entitled  to  injunction 
restraining  such  act,  after  Laws  1917,  p.  21, 
i  59a,  reimbursing  them  for  the  money  ad- 
vanced, became  efiFective. — Robertson  v.  Glenn. 
200  S.  W.  702. 

(H)  Orfmlnal  Acta.  Consplr««t4M>  waA 


€=»I0S(1)  (Ky.)  Enforcement  of  criminal  jods- 
ment,  not  void,  cannot  be  enjoined. — Adams  Ex- 
press Co.  V.  Bradley,  200  S.  W.  340. 

m.  AOTIONB  FOB  ZKnTHOTIOMa. 

«=>I27  (Ky.)  Under  Civ.  Code  Prac.  {  277.  af- 
fidavits cannot  be  read  in  the  absence  of  agree- 
ment in  a  final  hearing  in  an  equitable  action, 
all  hough  the  final  judgment  must  grant  or  re- 
fuse a  perpetual  injunction.— Rallihan  t. 
Motecbmann,  200  S.  W.  358. 

rV.  FRETiTimfAHY  AlfP  JXTEaX,OCV- 

TORT  nramroTioKB. 

(B)    CoBtlnnlnar,    Modltyla*,    Taeatlac    ar 
Dlsaolvtnc 

«=>I72  (Tez.Civ.App.)  Where  defendants  by 
exceptions  in  the  answer  and  b^  motion  to  dis- 
solve injunction  attacked  sufficiency  of  peti- 
tion, dissolution  of  injunction  after  consioera- 
tioB  of  auestiona  of  law  kM^ot^c^eoua. 
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though  equities  of  b31  were  aot  denied  under 
<jath.-CroweU  &  Conner  v.  Howard,  200  S.  W. 
911. 

INNKEEPERS. 

<s>ll(l)  (Tenn.)  A  hotel  which  operates 
checkroom  is  liable  for  loss  of  overcoat  as  car- 
rier is  for  goods,  and  stipulation  on  check  that 
articles  are  left  at  owner  s  risk  is  unreasonable 
and  void.— Maxwell  Operating  Co.  v.  Harper, 
200  S.  W.  515. 

INSANE  PERSONS. 

V.  PROPEBTT    AND    COMVETAKOE8. 

^=s»6l  (Ky.)  Unless  grantor  by  reason  of  his 
insaaity  has  been  imposed  upon,  neither  gran- 
tor nor  his  committee  have  absolute  right  to 
have  conveyance  canceled.— Clay  v.  Clay's  Com- 
mittee, 200  S.  W.  934 

INSOLVENCY. 

See  Bankruptcy;  Corporations,  9s>553-668; 
Fraudulent  Conveyances,  €=>54;  Insurance, 
<&=>435,  437;  Mechanics'  Liena,  «=9315; 
Principal  and  Surety. 

iNSTRUCTIONS. 

To  jury,  see  Trial,  «=»203-296. 

INSURANCE. 

See  Accord  and  Satisfaction,  <&=35;  Equity, 
«=965;   Evidence,  <S=317:   Trial,  «=>252. 

n.  XXHVBAXOS   COMFAIIIES. 

(A)   Stock  Companiea. 

■4=332  (Mo.App.)  Insurance  company  in  process 
of  organization  before  obtaining  license  held 
without  power  to  assume  indebtedness  con- 
tracted by  promoters,  and  persons  advancing 
money  for  preliminary  expenses  had  no  claim 
against  it.— I{eynold.s  v.  Union  Station  Bank  of 
St.  Louis,  200  S.  W.  7U,. 

(B)  Matusl  Coakp^Bte** 
4&=>S2  (Ky.)  Ky.  St  {  600,  does  not  require 
in  organization  of  an  assessment  or  co-opera- 
tlre  life  insurance  company  any  particular  num- 
bier  of  incorporators. — Darnell  v.  Equity  Life 
Ins.  Co.'s  Receiver,  200  8,  W.  967. 
«=>57(1)  (Ky.)  There  is  no  requirement  in 
statutes  regulating  co-operative  or  assessment 
life  insurance  companies  that  they  shall  be  con- 
ducted upon  principles  of  mutuality  of  obliga- 
tion between  policy  holders  for  each  other's 
losses. — Darnell  v.  Equity  Life  Ins.  Co.'s  Re- 
ceiver, 200  S.  W.  967. 

^=>59  (Ky.)  In  its  primary  and  ordinary  mean- 
ing, "class"  of  life  insurance  policies  signifies 
those  policies  issued  (a)  in  same  calendar  year, 
(b)  upon  lives  of  persons  of  same  age,  and  (c) 
on  same  plan  of  insurance.— Miller  v.  New  Tork 
Life  Ins.  Co.,  200  S.  W.  482. 

Two  deferred  dividend  policies,  on  20-year 
.distribution  policy  plan,  with  mortuary  divi- 
.dend  features,  held  not  to  make  it  duty  of  in- 
surer to  treat  yearly  classes  to  which  they  be- 
longed as  independent  units,  crediting  persist- 
ing policies  of  such  small  classes  respectively 
-with  all  profits  derived  from  lapsed  policies. 
—Id. 

Thing  of  supreme  importance  in  conduct  of 
business  of  life  insurance  is  to  pursue  methods 
such  as  will  place  all  policy  holders  on  plane  Of 
exact  equality  so  far  as  certainty  of  payment 
4>f  valid  death  claims  is  concerned.— Id. 

Whole  business  of  life  insurance,  including 
apportioning  of  surplus  or  profits,  depends  on 
recognition  and  scientific  application  of  aver- 
ages, which  would  have  been  deprived  of  ade- 
4)uate  basis  for  safe  operation  had  life  insurer 


undertaken  to  treat  vazlonB  classes  or  groups 
of  policy  holders  as  detached  units. — Id. 

^hen  any  classification  of  policy  holders  in 
mutual  life  insurance  company  for  distribution 
of  profits  includes  all  entitled  to  participate 
and  excludes  those  not  entitled,  and  its  method 
of  distribution  and  bookkeeping  among  mem- 
bers so  classified  is  fair,  no  policy  holder  has 
right  to  object  to  classification  or  method  of 
keeping  accounts  adopted.— Id. 

Plaintiff,  holder  of  two  deferred  dividend  pol- 
icies, on  20-year  distribution  policy  plan,  with 
mortuary  dividend  features,  in  mutual  com- 
pany, had  no  right  to  be  placed  in  class,  limits  ' 
not  only  as  to  plan  of  insurance,  but  also  as 
to  date  of  issue  of  policy  and  age  of  insured,  to 
ascertain  profits  due  him  from  lapses  and  for- 
feitures only.— Id. 

«=97l(4)  (Ky.)  In  view  of  Ky.  St.  §  566,  in 
action  by  receiver  to  enforce  assessment 
against  member  of  assessment  life  insurance 
company,  holding  policy  which  is  not  illegal  on 
its  face,  such  member  is  estopped  to  deny  lia- 
bility for  irregularities  in  organization  of  the 
company,  or  because  his  policy  is  ultra  vires. — 
Darnell  v.  Equity  Life  Ins.  Co.'s  Receiver,  200 
8.  W.  967. 

nx.  IKBVRANOE  AGENTS  ANO 

BROKEKS. 

(A)  AveBST  <or  laavrer. 

«=»94  (Tex.Civ.App.)  Where  a  fire  insurance 
company  ratified  acts  of  its  agents  and  accept- 
ed the  benefits,  it  could  not  deny  their  agency 
or  avoid  responsibility  therefrom.— St.  Paul 
Fire  &  Marine  Ins.  Co.  t.  Clark,  200  S.  W. 
229. 

T.  THE  OONTRAOT  IN  GENERAL. 

(A)   Nmtnre,   Reantsttea,    and    Validity. 

9=>I36(5)  (Mo.App.)  The  acceptance  of  a  fire 
policy  is  equivalent  to  a  declaration  that  a  pro- 
vision in  the  policy  that  insured  was  the  sole 
owner  was  true,  although  insured  never  saw 
the  policy  or  signed  an  application. — Tiffany  v. 
Queen  Ins.  Co.  of  America,  200  S.  W.  728. 

4s»l38(2)  (Tex.CHv.App.)  An  agreement  of  an 
insurance  company  to  lend  money  to  one  at  a 
low  rate  of  interest  if  he  would  take  out  In- 
surance, not  being  mentioned  in  the  policy,  was 
void  under  Rev.  St.  1911,  art.  4954,  prohibit- 
ing discrimination.— Morris  v.  Ft.  Worth  Life 
Ins.  Co.,  200  S.  W.  1114. 

A  policy  holder  cannot  claim  rescission  of  pol- 
icy, m  that  be  was  deceived  by  a  promise  to 
lend  him  money  at  a  low  rate  of  interest  if  he 
would  take  out  a  policy,  which  violated  Rev. 
St  1911,  art.  4954.  being  charged  with  a 
knowledge   of  its  validly.- Id. 

(B)  Construction  and  Operation. 

«=>l4e(3)  (Mo.App.)  Term  "direct  evidence," 
when  used  in  burglary  policy  requiring  direct 
and  affirmative  proof  of  loss,  need  not  be  giv- 
en its  strict  technical  meaning. — Garner  v.  New 
Jersey  FideUty  &  Plate  Glass  Ins.  Co.,  200  S. 
W.  448. 

VI.   PBEICTCMS.  DUES.  AND  A88EB8- 
MSNTS. 

^=>I92(1)  (ICy.)  By-law  of  life  insurance  com- 
pany providing  that  company  reserves  right  to 
call  upon  policy  holders  for  "special  donation" 
will  not  be  held  to  impose  on  policy  holders 
liability  for  special  assessments. — Darnell  v. 
Equity  Life  Ins.  Co.'s  Receiver,  200  S.  W.  967. 
Under  Ky.  St.  «|  618,  664,  667,  68«,  field, 
policy  holder  under  policy  and  by-laws  of  life 
insurance  company,  organized  pursuant  to  Ky. 
St  ii  538-883C  was  not  liable  to  assessment, 
either  to  company  or  its  receiver  in  liquidatioil. 
—Id. 
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Vm.   OAHOZXXJITIOK,     SUBIUSIIDBB, 

ABANDOHMSNT,  OR  KESCISSION 

OF  POIIOY. 

€=>230  (Tex.Civ.App.)  A  fire  insurance  policy 
cuuld  not  be  canceled  witliout  tender  of  un- 
earned premiums.— St.  Paul  Fire  &  Marine 
Ins.  Co.  V.  Clark,  200  S.  W.  220. 
«=>244  (McApp.)  Where  policy  is  secured  by 
u  fraudulent  misrepresentation  of  insured  as 
to  his  occupation,  he  cannot,  after  the  fraud 
has  been  discovered  and  the  policy  avoided, 
recover  the  premiums  paid. — Hell  man  v.  Na- 
tional Council  of  Knights  and  Ladies  of  Secur- 
ity, 200  S.  W.  698. 

XI.  ESTOPPEI.,  WAIVER.  OR  AOREE- 

MEITTS     AFFECTUra    RIGHT    TO 

AVOID  OR  FORFEIT  POLIOT. 

4=3388(4)  (Mo.App.)  Where  insurance  com- 
pany regularly  allowed  payment  of  premiums 
after  date  due,  held,  that  was  waiver,  and 
company  could  not  after  death  of  insured  deny 
liability  on  ground  that  premium  paid  shortly 
before  insured's  death  had  nut  been  paid  with- 
in time. — Spencer  v.  National  Life  Ins.  Co.  of 
United  States,  200  S.  W.  80. 

Xn.  RISKS  AND  CAUSES  OF  X.OS8. 

(C)   Guaranty  <uad  Indemnity  Inanranoe. 

^:>435  (Ky.)  Company  indemnifying  against 
personal  injury  had  the  right  to  insert  as 
many  exemption  clauses  in  Us  policy  as  it 
thought  proper. — Fidelity  &,  Casualty  Co.  of 
New  York  v.  Palmer  Hotel  Co.,  200  S.  W.  023. 
4=>437  (Ky.)  Under  policy  indemnifying  plain- 
tiff, held,  defendant  insurer  was  not  liable  for 
damages  paid  by  plaintiff  to  elevator  passenger 
injared  while  elevator  was  being  operated  by 
employ^  under  age  fixed  by  law,  and  contrary 
to  provision  of  policy,  although  accident  was 
due  to  structural  defect — Fidelity  &  Casualty 
Co.  of  New  York  v.  Palmer  Hotel  Co.,  200  S. 
W.  923. 

(D)  Life  iBsnranee. 

4=»443  (Tex.Civ.App.)  Clause  in  mutual  bene- 
fit policy,  avoiding  liability  for  death  if  insured 
was  killed  while  engaged  in  any  illegal  busi- 
ness, does  not  release  from  liability  where  in- 
sured was  shot  while  resisting  arrest  or  at- 
tempting to  escape  from  an  officer, — ^American 
Mut  Benefit  Ass'n  v.  Joshua,  200  S.  W.  2(50. 

xrv.   NOTICE   AND  PROOF  OF  LOSS. 

«=>539(5)  (Tex.Oiv.App.)  Rev.  St.  1805,  art. 
3379,  relating  to  notice  of  claim,  under  policy, 
etc.,  does  not  prohibit  notice  after  90  days 
when  circumstances  show  that  deloy  was  not 
unreasonable,  and  does  not  show  that  insurer 
was  ii;iared  by  reason  of  delay.— Fidelity  & 
Casualty  Ins.  Co.  of  New  York  v.  Mount- 
castle,  200  S.  W.  862. 

4ss>S42(l)  (Mo.App.)  Meaning  of  clause  in 
burglary  policy,  requiring  direct  and  offirma- 
tive  evidence  of  loss,  is  to  be  determined  by  in- 
tention of  parties  as  expressed  in  policy,  con- 
sidering subject-matter,  character,  and  pur- 
Itose  of  contract. — Garner  v.  New  Jersey  Fidel- 
ity &  Plate  Glass  Ins.  Co.,  200  8.  W.  448. 
«=>S99(2)  (Mo.App.)  Where  insurer  at  first 
denied  all  liability,  and  when  it  later  furnished 
blanks  for  proof  of  death  such  proofs  wore 
made  within  reasonable  time,  recovery  cannot 
be  defeated  on  ground  that  proofs  of  death 
were  not  furnished  within  time  stipulated  by 
policy. — Spencer  v.  National  Life  Ins.  Co.  of 
United  States,  200  S.  W.  80. 

XV.   AOJVSTMENT  OF  LOSS. 

•s>567  (Ark.)  Under  Kirby's  Dig.  S  4382, 
clause  of  insurance  policy  providing  that  in 
event  of  disagreement  as  to  amount  of  loss, 
matter  should  be  determined  by  arbitration, 
is  void.— Insurance  Co.  of  North  America  v. 
Kempner,  200  S.  W.  986. 


9s>569  (Ark.)  Agre«inent  to  arbitrate  amount 
of  loss  covered  bjr  fire  policy,  held  revocable 
at  pleasure  of  either  party  before  award; 
there  bein^  no  consideration  for  agreement, 
and  provision  in  policy  for  arbitration  being 
invalid.— Insurance  Co.  of  North  America  v. 
Kempner,  200  S.  W.  986. 

Written  agreement  for  submission  to  arbitra- 
tion of  amount  of  loss  under  fire  p<^cy,  held 
to  have  been  revoked  in  writiug.— II. 

Where  insured  revoked  his  agreement  for 
submission  of  amount  of  loss  to  arbitrators, 
and  his  arbitrator,  who  was  notified  of  that 
fact,  notified  umpire,  and  arbitrator  selected 
by  insurer,  there  was  sufficient  notification  to 
arbitrators  of  revocation. — Id. 
^=574(7)  (Mo.App.)  Where  fire  policy  prodded 
for  appraisal  on  disagreement  as  to  amount  of 
loss,  and  such  appraisal  was  had,  action  there- 
after is  one  not  on  award  of  appraisers,  but 
on  fire  policy  to  recover  appraisement. — Pierces 
Loan  Co.  y.  Netherlands  l^lre  &  Life  Ins.  Co. 
of  Hague,  HoUand,  200  S.  W.  120. 
9=3579  (Tex.CivJlpp.)  Receipt  from  insured  of 
$14  in  payment  of  claim  for  total  disability 
under  an  accident  insurance  policy,  including 
doctor's  bills,  etc.,  which  amount  paid  was  only 
the  amount  of  doctor's  bills,  was  not  a  set- 
tlement in  full  for  injuries  sustained.— Fidelity 
&  Casualty  Ins.  Co.  of  New  York  v.  Mount- 
castle,  200  S.  W.  8G2. 

XVI.   RIGHT  TO  PROCEEDS. 

^s»593(2)  (Ky.)  Where  a  life  policy  was  as- 
signed to  secure  a  note,  the  insured  held  a 
redeemable  title  to  the  policy  until  the  assignee 
took  steps  to  foreclose,  and  the  assignee  could 
not  take  advantage  of  an  option  to  Insured  to 
surrender  the  policy  after  the  last  annual 
premium,  and  demand  a  paid-up  policy,  with- 
out the  written  consent  of  the  insured.— 
Emery  v.  Manhattan  Life  Ins.  Co.,  200  S. 
W.  19. 

XVn.  PATaCETTT    OR   DISCHARGE, 

OOMTRrBtmOir.  AHD   SUB- 

ROOATIOH. 

^=>602  (Tex.Oiv.App.)  In  action  for  |165,  un- 
paid portion  of  insurance  policy,  with  Vi  per 
cent,  damages  and  reasonable  attorney's  fees, 
allowance  bjr  trial  court  of  $100  attorney's  fees 
was  excessive  in  sum  of  $50. — American  Nat. 
Ins.  Co.  V.  Blalock,  200  S.  W.  185. 

XVIII.  ACTIOns  ON  POUCIES. 


IS  (Mo.App.)  Where  insurance  company 
received  premium  and  retained  it  until  after 
death  of  insured,  and  then  set  up  as  ground 
of  forfeiture  that  it  was  not  paid  when  due, 
delivery  of  check  for  amount  of  premium  tu 
beneficiary  of  policy  was  not  sufficient  tender 
necessary  as  a  condition  precedent  to  the  de- 
fense.—Spencer  V.  Natioiud  Life  Ins.  Co.  at 
United  States,  200  S.  W.  80. 

«=»6«{3)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1014,  art  1829,  as  amend- 
ed by  Acts  34th  Leg.  c.  101,  providins  that 
special  defenses  shaU  be  regarded  as  denied 
unless  expressly  admitted,  where  insurer,  in 
action  on  fire  insurance  policy,  pleaded  non- 
payment Of  insured's  premium  note,  insored. 
assuming  the  burden  of  proving  payment,  had 
the  right  to  prove  it  under  his  implied  gen- 
eral denial.— St.  Paul  Fire  &  Marine  Ins.  Co. 
v.  Clark,  200  S.  W.  229. 

#s»648(l)  (Tex.Civ.App.)  In  action  on  fire  in- 
surance policy,  testimony  of  assured's  wife  and 
attorney  as  to  material  statements  made  by 
agents  of  insurer  which  had  ratified  the  acts 
of  such  agents  was  admissible. — St.  Paul  Fire 
&  Marine  Ins.  Co.  v.  Clark,  200  S.  W.  229. 
®=>66l  (Tex.Civ.App.)  In  action  on  accident 
insurance  policy  for  total  disability  resulting 
from  injury  on  a  passenger  train,  evidence  as 
to  amount  for  which  insured  «eUi(^lu9  jadg- 
igitize     y  g 
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ment  acahist  the  railroad  on  account  of  th« 
injury,  held  too  w«ak  and  remote  to  be  admis- 
sible.—Fidelity  &  Casualty  Ins.  Co.  of  New 
York  V.  Mountcastle,  200  S.  W.  862. 
«=>662(1)  (Tez.CiTApp.)  In  action  on  fire  in- 
surance policy,  letter  pf  insarei's  attorneys 
tending  to  prove  that  the  insured's  premium 
note  was  deducted  from  adjustment  of  prior 
loss  on  same  policy  was  admissible. — St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Clark,  200  S.  W. 
229. 

^=»662(1)  (Tex.Civ.App.)  Testimony  of  insured 
claiming  under  accident  policy  that  he  gave  in- 
surer's local  agent  verbal  notice  of  accident 
was  admissible,  though  not  a  compliance  with 
policy,  as  bearing  on  whether  subsequent  writ- 
ten notice  was  given  within  reasonable  time. — 
Fidelity  &  Casualty  Ins.  Co.  of  New  York 
V.  Mountcastle,  200  S.  W.  862. 
«=»663(4)  (Mo.App.)  Under  burglary  policy  re- 
quiring direct  and  affirmative  proof  of  loss, 
held  proof  of  loss  by  circumstantial  evidence 
was  sufficient.— Garner  v.  New  Jersey  Fidelity 
&  Plate  Glass  Ins.  Co.,  200  8.  W.  448. 
®=>G65(5)  (Tex.Civ.App.)  In  a  suit  upon  ac- 
cident policy,  evidence  held  to  sustain  a  finding 
of  injury  resulting  directly  and  exclusively  in 
immediate,  continuous,  and  total  disability,  ren- 
dering insured  incapable  of  performing  duties 
pertaining  to  his  occupation  as  a  grain  man. — 
Fidelity  &  Casualty  Ins.  Co.  of  New  York  v. 
Mountcasae,  200  S.  W.  862. 

Evidence  held  to  sustain  iinding  that  insured, 
claiming  total  disability  under  accident  policy, 
had  received  injury  preventing  performance  of 
anything  pertaining  to  his  occupation  from  date 
of  accident  September  15,  1915,  to  February 
9,  1916,  notwithstanding  he  had  received  bis 
salary  for  15  months  after  accident. — Id. 
«=>665(8)  (Mo.App.)  Evidence  held  sufficient  to 
warrant  a  finding  that  an  insurance  agent  knew 
that  insured  only  had  a  dower  interest,  and 
that  the  company  waived  and  was  estopped  to 
set  up  a  defense  that  she  was  not  sole  owner ; 
the  agent  having  himself  made  out  the  applica- 
tion which  was  not  signed  by  insured.— Tiffany 
V.  Queen  Ins.  Co.  of  America,  200  S.  W.  728. 
^=9666   (Mo.App.)  Supersedeas     bond     is  _  not 

Sjlicy  of  indemnity  or  other  insurance  within 
ev.  St.  1909,  §  7068.  as  amended  by  Laws 
1911,  p.  282,  providing  that  in  action  against 
insurance  company  on  policy,  if  the  company 
has  vexatiously  refused  to  pay,  10  per  cent, 
damages  may  be  awarded.— -Grover  v.  .ilStna 
Accident  &  Liability  Co.,  200  S.  W.  441. 
^=3668(5)  (Mo.App.)  Although  an  insurer  an- 
swered that  a  policy  was  absolutely  void  be- 
cause insured  was  not  sole  owner,  but  only  had 
a  dower  interest,  the  court  properly  refused 
to  sustain  a  demurrer  to  the  evidence,  where 
insurer  tendered  an  amount  sufficient  to  cover 
insured's  interest. — ^Tiffany  v.  Queen  Ins.  Co. 
of  America,  200  S.  W.  728. 
«=>668(10)  (Mo.App.)  Question  whether  loss 
was  sustained  by  burglary,  theft,  or  larceny 
held  question  for  jury. — Gamer  v.  New  Jersey 
fidelity  &  Plate  Glass  Ins.  Co.,  200  S.  W. 
448. 

®=»668(11)  (Mo.App.)  In  action  on  accident 
policy,  question  whether  insured  met  his  death 
as  result  of  accident  held  for  jury. — Spencer  v. 
National  Life  Ins.  Co.  of  United  States,  200 
8.  W.  80. 

^B9668(14)  (Mo.App.)  In  action  on  fire  policy 
which  provided  for  appraisal,  question  whether 
appraisers  followed  terms  of  agreement  for 
submission  held  for  jury.— Pierce's  Loan  Co.  v. 
Netherlands  Fire  &  Life  Ins.  Co.  of  Hague, 
Holland,  200  S.  W.  120. 

«=9668(14)  (Tex.Civ.App.)  In  action  upon  an 
accident  policy  for  total  disability,  held,  on  the 
evidence,  that  the  refusal  to  give  a  peremptory 
instruction  for  insurer  on  ground  of  insured's 
failure  to  srive  written  notice  of  accident  with- 


in time  .prescribed  by  policy  was  proper.— 
Fidelil?  &  Casualty  Ins.  Co.  of  New  York  v. 
MountcasUe,  200  S.  W.  862. 

XX.   MUTUAX.   BEKEFIT   INSURAHOE. 
(C)  Dnes  an<  Aaseaamenta. 

4=3738  (Ky.)  That  insured  paid  Increased  as- 
sessments for  four  years  did  not  constitute  rat- 
ification, of  estopping  beneficiary  from  claiming 
that  assessments  were  illegal. — Supreme  Coun- 
cil, Catholic  Knights  of  America,  v.  Wathen, 
200  S.  W.  320. 

®=s743  (Mo.App.)  Stipulations  and  evidence,  in 
an  action  for  premiums  paid  on  fraternal  in- 
surance certificate,  held  to  show  that  insured 
fraudulently  made  a  false  statement  as  to  his 
occupation  with  knowledge  of  his  ineligibility 
to  membership. — HcUman  v.  National  Council' 
of  Knights  and  Ladies  of  Security,  200  8.  W. 
698. 

(D)  Forfeiture  or  Bnapenslon. 

9=9750  (Ky.)  A  member  is  only  liable  for  as- 
sessments regularly  and  lawfully  made.—Su- 
preme  Council,  Catholic  Knights  of  America, 
v.  Wathen,  200  8.  W.  320. 

Where  by-laws  of  defendant  mutual  benefit 
so':iety  increasing  assessments  were  not  indors- 
ed on  insured's  membership  certificate,  as  re- 
quired by  Ky.  St.  1903,  §  679,  held  insured 
could  not  be  suspended  and  his  certificate  an-, 
nulled  for  nonpayment  of  dues. — Id. 
®=>753(1)  (Ky.)  If  excess  of  illegal  assess- 
ments over  legal  assessments  was  sufficient  to 
pay  all  assessments  legally  assessed  against 
certificate  of  insured,  beneficiaries  were  enti- 
tled to  recover. — Supreme  Council,  Catholic 
Knights  Of  America,  v.  Wathen,  200  S.  W.  320. 
®=»753(1)  (Ky.)  In  determining  whether  a 
member  of  a  fraternal  benefit  association  was 
in  good  standing,  it  is  immaterial  who  paid 
his  dues  if  they  were  paid  in  time.— Knights 
of  Maccabees  of  the  W^orld  t.  Patton,  20O  S. 
W.  614. 

(B)   Beneflclarlea    and   Benellta. 

9=3789(1)  (Mo.App.)  In  action  on  benefit  cer- 
tificate of  fraternal  order,  beneficiaries  are  not 
concluded  by  admission  in  proofs  of  death  that 
insured's  death  was  caused  by  suicide. — Vor- 
mehr  v.  Knights  of  the  Maccabees  of  the  World, 
200  S.  W.  76. 

<S=>789(1)  (Mo.App.)  Beneficiary  of  certificate 
issued  by  a  fraternal  insurer  held  not  estopped 
to  deny  that  member  met  his  death  by  suidde 
or  bound  by  admissions  in  proof  of  death,  but 
entitled  to  explain  or  deny  statements  therein. 
— Zinke  v.  Knights  of  the  Maccabees  of  the 
World,  200  8.  W.  99. 

«s>79l(l)  (Tex.Civ.App.)  Fraternal  benefit 
society  policy  for  $1,000  held  to  entitle  bene- 
ficiary to  only  $2(X)  where  insured  had  suicided 
before  proof  of  incurable  insanity  had  been 
furnished  the  society  or  it  had  paid  anything 
on  account  thereof. — Eminent  Household  of 
Columbian  Woodmen  v.  Freeman,  200  S.  W. 
186. 

9=>793  (Ky.)  The  beneficiary  of  a  fraternal 
benefit  insurance  policy,  though  entitled  to 
the  face  value  of  the  policy  had  no  interest  in 
the  sick  benefits  which  accrued  to  the  decedent 
prior  to  his  death,  and  on  his  death  passed  to 
his  estate. — Knights  of  Maccabees  of  the  World 
V.  Patton,  200  S.  W.  614. 

(F)  Actions  for  Benefits. 

9=>807  (Mo.App.)  Where  beneficiary  in  certifi- 
cate issued  by  fraternal  insurer  would  in  all 
events  be  entitled  to  retain  amount  paid,  bene- 
ficiary in  action  to  recover  face  value  of  cer- 
tificate need  not  tender  return  of  amount  re- 
ceived.— Zinke  v.  Knights  of  the  Maccabees  of 
the  World,  200  8.  W.  99. 


For  cases  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Indexes  see  same  topic  and  KEY-NUMBER 

Digitized  by  LjOOQI€ 


Xasanute*- 


200  SOUTHWBSTBRN  BXPOBTEB 


1226 


«s»8l7(l)  (By)  Bara«n  of  showing  that  ex- 
cess of  illegal  assessments  paid  by  insured  oyer 
legal  assessments  was  sufficient  to  continue  his 
certificate  in  force  until  his  death  was  on  plain- 
tiffs.—Supreme  Council.  Catholic  Knights  of 
America,  t.  Watben,  200  S.  W.  320. 
«=»8I7(3)  (Mo.App.)  In  action  on  fraternal 
soidety's  benefit  certificate,  which  provided 
contract  should  be  void  if  insured  died  by  his 
own  hand,  burden  was  on  society  to  sustain 
such  affirmative  defense. — Vormehr  v.  Knights 
of  the  Maccabees  of  the  World,  200  S.  W.  76. 
Beneficiaries  of  member  of  fraternal  society, 
suing  on  benefit  certificate,  held  entitled  to  bene- 
fit of  legal  presumption  against  suicide.— Id. 
«s>S25(2)  (Ky.)  Evidence  held  to  present  a 
question  for  the  jury  whether  decedent's  dues 
in  a  fraternal  benefit  association  were  paid  in 
compliance  with  the  laws  of  the  order. — 
Knights  of  Maccabees  of  the  World  v.  Patton, 
200  S.  W.  614. 

«=3825(3)  (Mo.App.)  In  action  on  fraternal 
society's  benefit  certificate,  whether  insured 
committed  suicide  by  taking  cyanide  of  po- 
tassium held  for  jury. — Vormehr  v.  Knights  of 
the  Maccabees  of  the  World.  200  S.  W.  78. 
^s»825(3)  (Mo.App.)  In  action  on  certificate 
issued  by  fraternal  insurer,  question  whether 
member  met  his  death  by  suicide  held  for  the 
jury.— Zinke  v.  Knights  of  the  Maccabees  of  the 
World,  200  S.  W.  99. 

^=9826(2)  (Mo.App.)  In  action  on  benefit  cer- 
tificate of  fraternal  order,  instruction  that,  in 
determining  whether  insured  died  by  his  own 
hand,  jury  should  not  speculate  or  guess,  etc., 
held  not  erroneous,  as  leading  jury  into  conjec- 
ture.— Vormehr  v.  Ejiights  of  the  Maccabees 
of  the  World,  200  S.  W.  76. 

INTENT. 

Se«  Assault  and  Battery,  «s>40,  84;  Burglary, 
«=»19;  Contracts,  «s»147;  Descent  and  Dis- 
tribution, «=s>98;  Evidence,  <e=>269,  461; 
Fraudulent  Conveyances,  «=s273,  298. 

INTEREST. 

See  Jury,  «=>89;   Trusts,  «=>309;   Usury. 

in.  TDCE  AUD  OOMPTTTATIOir. 

€=350  (Ky.)  Tender  of  amount  less  than  in- 
debtedness held  not  to  stop  liability  for  inter- 
est.—Lester  V.  Garrett,  200  S.  W.  47. 

IV.  KEOOVEBT. 

€=367  (Mo.App.)  In  suit  on  contract  whereby 
defendant  was  to  advance  sums  to  enable  plain- 
tiff's assignor  to  manufacture  lumber  and  was 
to  purchase  finished  product,  evidence  held  not 
to  establish  that  defendant  was  entitled  to  in- 
terest on  advancements. — Coombes  t.  Knowl- 
son,  200  S.  W.  743. 

INTERROGATORIES. 

See  Depositions;   Trial,  «=9362. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERVENTION. 

See  Parties,  «s348. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  «=>369;  Homicide,  4=928; 
Libel  and  Slander,  ®=s>19. 

m.   I.OOAI.  OPTIOK. 

€=37  (Mo.App.)  Where  the  court  makes  oral 
findings  in  a  local  option  election  contest,  no 


dedarationa  or  findings  being  asked,  if  the  caae 
be  considered  a  law  case,  pleas  based  on  such 
-oral  findings  are  not  reviewable.— Walsh  t.  City 
of  Monett,  200  8.  W.  97. 

Where,  in  an  appeal  in  a  local  option  election 
contest,  the  abstracts  do  not  contain  all  the 
evidence,  if  considered  a  law  case,  the  pre- 
sumption is  that  the  evidence  was  sufficient  to- 
support  the  judgment. — Id. 

Under  court  rule  14  (180  8.  W.  xiii),  or  not 
under  such  rule,  even  if  a  local  option  election 
contest  be  considered  in  the  nature  of  an  eq- 
uity action,  the  appellate  court  cannot  decide 
whether  the  evidence  supports  the  judgment, 
where  the  parties  do  not  agree  that  the  record 
contains  all   the   material   evidence. — Id, 

In  a  local  option  election  contest,  where  dur- 
ing the  hearing  the  contestants  moved  to  amend 
their  statement  and  notice  "to  conform  to  evi- 
dence taken,"  the  appellate  court  cannot  re- 
view the  matter,  where  the  record  does  not  con- 
tain all  the  evidence. — Id. 

VI.   OZTEWSES. 

«s>l38  (Ky.)  Under  Ky.  St  {  2569b,  si^bsec. 
3,  held  that,  where  agent  of  express  company 
delivered  consignment  of  liquors  without  re- 
quiring consignee  to  sign  his  name,  express 
company  was  liable,  and  could  not  avoid  pun- 
ishment on  theory  that  having  provided  book 
its  duty  was  ended,  and  offense  was  committed 
only  by  agent. — Commonwealth  v.  Adams  Ex- 
press Co.,  200  S.  W.  648. 

Vn.   ACTIONS  FOB  PENALTIES. 

€=>I8I  (Tex.Civ.App.)  Where  there  had  been 
no  legal  proceeding  awarding  custody  and  con- 
trol of  a  minor,  and  real  father  was  still  liv- 
ing, stepfather  who,  after  her  divorce  had 
married  the  minor's  mother,  could  not,  mother 
being  dead,  maintain  action,-  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  7452,  for  sell- 
ing or  giving  Intoxicants  to  minor,  in  view  of 
article  4070.— Gallamore  v.  Glaxier,  200  S. 
W.  854. 

vm.  oRnmrAi.  PBOSECimoire. 

«=>205(2)  (Tcx.Cr.App.)  Indictment,  charging 
sale  of  mtoxicating  liquors  in  territory  in  which 
such  sales  were  prohibited,  held  sufficient. — 
Johnson  v.  State,  200  S.  W.  832. 
€=»208  (Tex.Cr.App.)  The  offense  of  engaging 
in  the  business  of  selling  liquors  in  prohibition 
territory,  laid  by  tbe  indictment  as  committed 
on  or  about  a  certain  day,  embraces  a  period 
of  three  years  prior  and  up  to  the  filing  of  the 
indictment— Jackson  v.  State,  200  S.  W.  ISO. 
€=>223(1)  (Ark.)  Under  an  indictment  for 
liquor  sold  prior  to  Acts  1917,  p.  41,  it  was  not 
sufficient  to  show  a  sale  of  liquor  of  which  de- 
fendant was  a  part  owner,  because  che  de- 
fendant must  be  shown  to  have  had  an  interest 
in  the  sale.— Holmes  v.  State,  200  S.  W.  1038. 
€=3226  (Tex.Cr.App.)  Evidence  of  custom  of 
whites  to  order  whisky  in  name  of  negroes  not 
being  connected  with  defendant  held  not  admis- 
sible for  him  on  prosecution  for  engaging  in 
liquor  business  in  prohibition  territory. — ^Jack- 
son V.  State,  200  S.  W.  160. 
<^3233(2)  (Tex.Cr.App.)  Testimony  of  wit- 
ness, on  prosecution  for  engaging  in  liqoor 
business  in  prohibition  territory,  that  when  on 
occasions  he  bought  whisky  from  defendant  he 
had  a  number  of  quarts  on  band,  is  admissible. 
—Jackson  v.  State,  200  S.  W.  150. 

On  prosecution  for  engaging  in  liquor  busi- 
ness in  prohibition  territory,  evidence  of  re- 
ceipt of  shipments  by  defendant  within  the 
three  years  before  filing  of  indictment  is  not 
too  remote.— Id. 

€s>236(l)  (Tex.Cr.App.)  In  prosecution  for 
Mle  of  intoxicating  liquors  in  territory  in  which 
such  sales  were  prohibited,  evidence  held  to 
sustain  conviction.— Johnson  ▼.  State,  200  8.  W. 
832. 
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«bb236(11)  (Ark.)  Evideiwe  held  insuflScieBt 
to  warrant  convictioii  of  defendant  for  a  sale 
by  another  of  whisky  of  which  he  was  part 
owner.— Holmea  v.  State,  200  8.  W.  1038. 
«s>236(ll)  (Tez.Cr.App.)  Evidence  held  niffi- 
cient  to  sustain  a  conviction  of  engaging  in  the 
bustneag  of  selling  liquors  in  prohibition  terri- 
tory.-Jackson  t.  State,  200  8.  W.  160. 

INTOXICATION. 

See  Contracts,  9=»92;  Municipal  Corporations, 
«=»803,  818;   Witnesses,  «=9344. 

INVITED  ERROR. 

See  Appeal  and  Error,  «=38S2. 

JITNEYS. 

See  Injunction,  9=»^;  Licenses,  <=»7,  26; 
Municipal  Corporations,  9=>592,  706;  Prin- 
cipal and  Surety,  €=>125. 

JOINDER. 

See  Action;  Indictment  and  Information,  «=> 
124. 

JOINT  TENANCY. 

See  Tenancgr  in  Commo^. 

JOYRIDING. 

See  Municipal  Corporations,  4=>803, 

JUDGES. 

See  Justices  of  the  Peace. 

z.  APPonrrMEirr,    quaxxfioation, 

AKD  TEirUBE. 

4s>  1 1  (Ark.)  In  proceeding  to  impeach  mnnid- 
ihU  judge,  city  council  held  to  have  properly  de- 
liberated in  private  after  giving  the  accused  a 
public  bearing.— Faucette  v.  Gerlach,  2(X>  S.  W. 
279. 

IV.  DI8QUAI.XFZOATIOH   TO  ACT. 

«=>39  (Mo.)  Upon  suggestion  of  prejudice  by 
the  state,  under  Rev.  St.  1009,  g  BlftS,  as  to 
disqualification  of  trial  judge  for  prejudice,  the 
latter  should  call  in  another  judge  to  try  the 
case,  as  provided  in  section  6201. — Ex  parte 
Howell,  200  S.  W.  65. 

€=>42  (Tex.Civ.App.)  Execution  purchaser  of 
land  subsequently  sold  under  prior  deed  of 
trust,  who  therpafter  was  elected  district  judge, 
held  not  disqualified  in  an  action  involving  such 
land. — r,ee  v.  British  &  Auericatf  Mortgage 
Co.,  200  S.  W.  430. 

JUDGMENT. 

See  Creditors'  Suit;  Execution;  Judicial  Sales. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

I.   KATURE  AND  E8SEHTIAX.S  IN 
OEHERAI.. 

^=9 1 7(1)  (Tex.Civ.App.)  A  judgment  rendered 
without  service  of  process  is  void,  though  the 
return  shows  legal  service,  and  the  judgment 
recites  legal  service,  whether  or  not  plaintiff 
was  guilty  of  fraud  or  collusion  in  procuring 
a  false  return.— Godshalk  v.  Martin,  200  S.  W. 
635. 

«=3l8(2)  (Tex.Civ.App.)  Where  plaintiff  part- 
ner alleged  suit  was  to  obtain  settlement  of 
partnership  accounts,  and  defendant  partner 
and  sister  alleged  debts  due  sister  were  part- 
nership debts,  pleadings  were  sufficient  basis 
for  decree  subjecting  partnership  property, 
after  payment  of  liens,  to  partnership's  debts 
to  sister.— Bolding  v.  Bolding,   200  S.  W.  587. 


n.  BY  COnwVMMIQM. 

«=»53  (Ark.)  Where  defendants  admitted  that 
they  owed  either  plaintiff  or  intervener  certain 
amount  for  cotton,  which  amount  they  failed  to 
deposit  with  the  court,  they  cannot  complain 
of  judgment  being  rendered  against  them  for 
such  amount— Haney  y.  Johnson,  200  8.  W. 
78& 

VI.   OH  TBIAI.  OF  XSaUES. 

(C)  Conformity    to    Prooess,    Pleadlaora, 
Proofs,  mud  Verdict   or  Flndlnits. 

€=>248  (Tex.Civ.App.)  A  judgment  must  have 
support  in  the  pleadings  of  the  parties,  re- 
gardless of  the  state  of  the  evidence. — West- 
ern Union  Telegraph  Co.  v.  Tartar,  200  8.  W. 
559. 

«=>25l(l)  (Tex.CTlvApp.)  Where  in  suit  to  re- 
strain extracting  of  ou  from  right  of  way  plain- 
tiffs did  not  sue  for  reformation  or  allege  fraud, 
accident,  or  mistake,  deed  to  railroad  company 
could  not  be  reformed,  and  its  title  must  be  de- 
termined by  the  deed.— Crowell  &  Conner  v. 
Howard,  200  S.  W.  911. 

9=9252(5)  (Mo.App.)  Although  a  petition  in 
equity  counts  upon  a  cause  of  action  which  the 
court  cannot  properly  grant,  the  defendant  can- 
not complain,  where  toe  court  under  the  gen- 
eral prayar  grants  other  proper  relief  consistent 
with  the  case  made  by  the  petition. — 8cott  v. 
Davis,  200  8.  W.  728. 

9=>255  (Mo.App.)  In  action  for  value  of  ma- 
chinery destroyed,  where  the  only  testimony 
as  to  its  value  was  that  it  was  worth  $2,000. 
•  verdict  of  $600  was  absolut.'ly  unsupported. 
—St.  Paul  Machinery  Mfg.  Co.  v.  Henry  Oaas  4; 
Sons  Mfg.  Co.,  200  8.  W.  89. 

«=3256(1)  (Tex.Civ.App.)  In  suit  to  foreclose 
vendor's  lien,  in  which  defendant  filed  cross-bill 
for  fraud  and  failure  to  furnish  water  for  ir- 
rigation, court  Iteld  to  have  erred  in  ignoring 
verdict  and  rendering  judgment  against  defend- 
ant on  the  cause  of  action  for  failure  to  fur- 
nish water.— Closner  &  Sprague  ▼.  Acker,  2()0 
S.  W.  421. 

€=>256(1)  (Tex.Civ.App.)  In  action  for  failure 
to  deliver  message  of  fatal  illness,  where 
complaint  failed  to  allege  possibility  of  de- 
livery on  any  other  than  the  day  when  sent, 
or  that  an^  subsequent  delivery  would  have 
enabled  plamtiff  to  have  attended  the  funeral, 
or  to  have  seen  his  sister  alive,  and  the  judge 
found  no  negligence  on  that  day,  judgment  for 
the  plaintiff  could  not  stand.— Western  Union 
Telegraph  Co.  v.  Tartar,  200  S.  W.  559. 

IX.  OPENING  OR  VACATING. 

«a»338  (Ky.)  Where  an  erroneous  judgment  is 
not  subject  to  appeal,  remedy  lies  in  application 
for  its  vacation,  it  not  being  subject  to  collater- 
al attack  or  injunction.— Adams  Express  Co.  v. 
Bradley,  200  S.  W.  340. 

«=>373  (Tex.Civ.App.)  A  judgment  on  attach- 
ment bond  will  be  set  aside  for  alteration  in 
bond  by  party  to  original  action  only.— Knox 
V.  Home,  200  S.  W.  259. 

(S=>377  (Tex.Civ.App.)  In  action  by  sureties 
to  set  aside  judgment  on  attachment  bond,  their 
failure  to  know  of  alleged  alteration  in  bond 
until  after  term  of  court  had  expired  held  not 
sufficient  excuse  for  failure  to  set  i^  such  de- 
fense in  original  action.— Knox  v.  Home,  200 
S.  W.  259. 

X.  EQVITABIiE   REXHT. 
(B)   Jnrladletlom  and  ProaeedlHgrs, 

^=»460(6)  (Tex.Civ.App.)  In  suit  to  set  aside 
judgment  for  want  of  service,  where  judgment 
and  return  showed  service,  facts  constituting 
meritorious  defense  should  have  been  alleged. 
—Godshalk  v.  Martin.  200  S.  W.  535. 
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XZ.  OOIXATERAX.  ATTACK. 

(A)  J«d»ine«ta  laavMtelialile  CoIIatentUy. 

4;»476  (Ky.)  Criminal  judgment,  not  void, 
cannot  be  collaterally  attacked. — ^Adams  Kz- 
preBS  Co.  V.  Bradley,  200  S.  W.  340. 

Where  circuit  court  had  juriadietion  of  appeal 
from  police  court  and  also  of  parties  and  sub- 
ject-matter involved,  its  judgment,  if  founded 
upon  mistake  of  law,  is  merely  erroneous  and 
not  void. — Id. 

Xm.   MEBOER  AlfB  BAK  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 
(A)  JvdKmeBta  Opermtive  aa  Baur. 

4=9540  (Tex.Civ.App.)  That  decree  claimed  to 
oonclttde  issue  in  subsequent  litigation  was 
rendered  in  friendly  litigation,  where  no  real 
contest  took  nlace,  is  without  importance.— 
Tompkins  v.  m>oker,  200  8.  W.  193. 

«=5>577(1)  (Mo.App.)  Where  plaintiff  failed  to 
appear  to  prosecute  his  action,  the  court  could 
not  render  judgment  on  the  merits,  but  should 
have  dismissed  the  case,  so  that  its  judgment 
for  defendant  was  a  nullity,  and  was  not  res 
adjudicata  of  the  matters  set  up  in  the  peti- 
tion and  answer. — Hoopes  v.  J.  F.  Rowley  Co., 
200  S.  W.  443. 

(B)  Canaea  of  Action  and  Dcfenaea  Merv* 

ed.  Barred,  or  Concluded. 

«S9586(1)  (Tex.Giv.App.)  The  distinction  be- 
tween a  judgment  conclusive  as  to  a  particular 
question  and  one  which  is  a  complete  bar  to 
a  second  suit  is  that  in  the  former  there  must 
be  an  identity  of  parties  and  issues,  while  in 
the  latter  there  must  he  also  identity  of  snb< 
ject-matter.— Parlin  &  Orendorff  Implement  Co. 
v.  Frey,  200  S.  W.  1143. 
«=»590(4)  (Tex.Civ.App.)  A  decree  canceling 
a  deed  for  part  of  plaintiffs'  homestead  and 
enjoining  the  assignee  of  a  vendor's  lien  note 
from  selling  the  property  will  not  bar  an  ac- 
tion at  law  on  the  note,  where  personal  lia- 
bility on  the  note  was  not  litigated. — Sessions 
V.  Sanders,  200  8.  W.  180. 

ziv.  coirox.usiVENES8  or  ADJin>Z< 

CATXON. 
(B>  Feraona  Coaoladed. 

«=>666  (Mo.App.)  Where  parties  as  to  whom 
estoppel  by  prior  judgment  is  claimed  were 
not  antagonistic  to,  nor  adversaries  of,  each 
other  in  prior  suit,  condition  necessary  to 
maintenance  of  defense  of  res  adjudicata  is 
wanting.— Nevins  v.  Coleman,  200  S.  W.  445. 
4=s693  (Mo.App.)  In  replevin  to  recover  two 
heifers  taken  under  execution  against  plaintiff's 
parents,  the  judgment  in  the  action  against  the 
parents  was  not  conclusive  against  plaintiffs. — 
I^mb  V.  StubUefield.  200  S.  W.  605. 
4=9707  (Ark.)  Decree  does  not  bar  persons  not 
parties  to  suit. — Cramer  v.  Remmel,  200  S.  W. 
Ml. 

^9707  (Ky.)  Judgment  construing  will  on  pe- 
tition of  administrator  of  one  of  devisees,  ac- 
quiesced in  by  other  devisees,  including  plaintiff 
in  instant  case,  held  not  res  judicata  of  title 
of  plaintiff  in  instant  case,  neither  parties  nor 
subject-matter,  nor  issues  being  same,  in  in- 
stant case,  brought  to  enforce  specific  per- 
formance of  contract  to  buy  lands  devised  to 
plaintiff  by  such  will.— Brock  v.  Conkwright, 
200  S.  W.  962. 

4=>7I0  (Mo.App.)  In  replevin  to  recover  two 
heifers  taken  under  execution  against  plaintiff's 
parents,  the  judgment  in  the  action  against  the 
parents  was  admissible  to  show  plaintiff's  fraud- 
ulent purchase  after  service  of  summons. — 
Lamb  v.  Stubblefield,  200  S.  W.  695. 
4s>7l2  (Tex.Civ.App.)  Where  railroad  was  not 
party  to  suit  in  which  state  recovered  section  of 
land  from  another  railroad,  its  title  to  its 
own  section  of  land  overlapping  other  was  not 


affected  by  judgment.— Main  t.  Cartwrlght,  200 
S.  W.  847. 

(C)  Mattora  Conelnded. 

4=»7I3(2)  (Ky.)  Res  judicata  not  only  in- 
cludes all  facts  and  questions  that  were  litigat- 
ed in  the  action,  but  those  also  that  could  prop- 
erly have  been  litigated. — ^Bassett  v.  Bassett, 
200  S.  W.  915. 

4s>7l5(l)  (MoJLpp.)  When  former  judgment 
is  relied  upon  as  res  adjudicata  of  issue  of 
fact  in  subsequent  suit,  there  must  be  no  un- 
certainty as  to  whether  former  judgment  was 
based  on  establishment  of  that  precise  ques- 
tion of  fact— Nevins  v.  Coleman,  200  S.  W. 
445. 

4=3720  (Ky.)  Every  question  must  be  con- 
sidered as  disposed  of  by  the  prior  suit  unless 
expressly  left  open  for  further  litigation. — 
Bassett  v.  Bassett,  200  S.  W.  915. 
^=3725{1)  (Tex.Civ.App.)  Whenever  question 
of  fact  18  of  such  character  it  requires  evidence 
to  sustain  it,  and  on  that  evidence  determination 
has  been  declared,  fact  adjudicated  is  one 
which  petrties  and  privies  will  not  be  permitted 
to  reopen.— Tompkins  v.  Hooker,  200  S.  W. 
193. 

4=»735  (Mo.App.)  Foreclosure  of  deed  of 
trust  by  assignee  before  maturity  held  not  res 
adjudicata,  in  grantor's  suit  against  grantee, 
of  issue  whether  note  and  dead  should  be  re- 
formed for  mistake.— Nevins  v.  Coleman,  200  S. 
W.  445. 

4=3739  (Mo.App.)  No  rdlef  that  either  maker 
and  grantor  of  note  and  deed  of  trust  or  his 
payee  and  grantee  might  have  asked  against 
other  would  have  been  responsive  to  bill  to 
foreclose  by  assignee  of  note  and  deed. — ^Nev- 
his  v.  Coleman,  'lOO  8.  W.  445. 
4=>748(2)  (Ky.)  In  suit  to  determine  rights  to 
certain  property  under  will  where  title  depend- 
ed on  interest  devised  to  testator  by  his  father, 
a  judgment  in  a  prior  suit  between  the  same 
parties  that  testator  under  his  father's  will 
took  fee-simple  title  was  res  judicata.^^mitli 
V.  Smith,  200  a.  W.  048. 

XVn.  FOKEXOM  nrDOMEIITS. 

4»823  (Tez.Civ.App.)  Under  Const  U.  S.  art 
4,  I  1,  and  Rev.  St  U.  8.  |  905  (U.  8.  Comp. 
St  1916,  g  1519),  as  to  fuU  faith  and  credit  of 
judicial  proceedings  in  sister  state,  in  action 
on  a  sister  state  judgment  defense  being  pend- 
ing appeal  from  judgment,  effect  of  appeal  on 
fiiudity  of  the  judgment  and  its  admisalbility  in 
evidence  is  determinable  by  the  lawar  of  state 
where  renitered.— Van  Natta  v.  Van  Natta,  200 
8.  W.  907. 

XIX.   SUSPENSION.  ENFORCEMZHT. 
AND  BBTIVAI.. 

4=»8S6  (Tens.)  8dre  facias  is  jndidal  writ, 
gtantable  by  court  of  original  pendency,  where, 
from  death  of  parties  or  otherwise,  execution 
is  necessary  to  enable  party  who  has  secured 
judgment  to  obtain  l>enefit  of  it. — Carney  v. 
Carney,  200  S.  W.  617. 

Where  subsequent  to  judgment  awarding  land 
to  another,  judgment  defendant  conveys  land 
to  one  who  goes  into  possession.  latter  is 
properly  joined  as  party  defendant  in  scire 
facias,  and  he  may  set  up  defenses. — ^Id. 

XXI.  ACTIONS  ON  JUDGMENTS. 
(A)  Domcatlo  Jndvn>cn*a. 

4s>903  CTex.Civ.App.)  Suit  cannot  b«  main- 
tained on  a  judgment  on  which  appeal  is  pend- 
ing, whether  on  cost  or  supersedeas  bond. — ^Vaa 
Natta  V.  Van  Natta.  200  8.  W.  907. 

XXII.  PLEADING  AND  EVIDENCB  OF 

JUDGMENT  AS  E8TOPPEI.  OX 

DEFENSE. 

4=»956(1)  (Tex.Oiv.App.)  When  subject -matter 
of  two  suits  is  not  same,  it  devolTea  opoa  those 
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inyftbing  estcqjpcl  by  prior  idjacHiMittcita  to  dbow 
by  record  or  evidence  that  particular  questlbn 
has  been  previonaiy  determmed. — ^Tompkins  t. 
Hooker,  200  S.  W.  193. 

In  partition  auit,  coart  siuit  aasume  that 
conrt,  in  prior  eolt  involTing  same  partis  and 
privies,  wherein  husband  claimed  interest  by 
inheritance  from  wife,  who  died  without  issue, 
heard  necessary  evidence  as  to  who  were  wife's 
heirs,  and  on  it  baaed  decre«  aa  to  biwbaitd'a 
interest— Id. 

«=3956(;5)  (Tex.Civ.App.)  Where  second  parti- 
tion suit  involves  property  different  from  that 
involved  in  first,  though  involving  same  parties 
or  privies,  in  order  for  judgment  in  first  to  be 
conclusiva  as  to  whether  party's  wife  left  chil- 
dren, it  must  appear  that  particular  issue  was 
decided  in  first  suit. — ^Tompkins  v.  Hooker,  200 
S.  W.  193. 

JUDICIAL  NOTICE. 

See  Crimiaal  Law,  4s»304;  Evidence,  «=35-i3. 

JUDICIAL  SALES. 

See  Bxecvtion,  «=a>g6^-^20;  TazAtion,  «=» 
674;   Trespass  to  Try  Title,  «=»>40. 

^950(1)  (Ky.)  As  purchaser  at  jadicial .  sate 
had  neither  legal  title  nor  right  of  possession 
prior  to  confirmation  of  sale,  he  was  without 
authority  to  rent  premises  between  date  of 
sale  and  date  of  confirmation. — City  of  Hender- 
son V.  Aahby,  20O  S.  W.  931. 

JUNK. 

See  Municipal  Corporations,  ^s»lll. 

JUNK  DEALERS. 

S«e  Larceny,  «=368;  Municipal  Corporations, 
4=9825. 

JURISDICTION. 

See  Courts;  Criminal  Law,  9=»90-101;  Di- 
voree,  «=>124-180;  Equity,  *=>8,  42;  Ex- 
ecutors and  Administrators,  $=337. 

JURY. 

See  Appeal  and  Error,  4=>1045;  Criminal  Law, 
e=>741;   New  Trial,  «=>44;   Trial,  «=s>312. 

II.   BIGKT  TO  TBIAI.  BT  JUHT. 

^=>I7(1)  (Ark.)  On  an  appeal  from  the  dis- 
allowance by  the  county  court  of  a  claim 
agiiinst  the  county,  it  was  not  proper  to  sub- 
mit the  case  to  a  jury,  as  a  jury  could  not 
have  been  demanded  in  the  county  court  orig- 
inally.— Hempstead  County  v.  Hope  Bridge 
Co.,  200  8.  W.  988. 

€=»3I(3)  (Tex.Civ.App.)  Action  of  a  court  in 
peremptorily  instructing  a  jury,  held  equivalent 
to  a  denial  of  the  right  of  trial  by  jurv  and  in 
violation  of  Const,  art.  1,  {  15.— Buckbolts  State 
Bank  v.  Graf.  200  S.  W.  868. 

m.  QVAi.moATn>NS  or  jvnoms 

AND  EXEMPTIOMS. 

^=>42  (Tex.Civ.App.)  Act  of  juror  in  inspect- 
ing diamond,  identity  of  which  was  in  question, 
showins  him  to  be  possessed  of  superior  knowl- 
edge of  facts  helpful  in  disclosing  tifuth,  cannot 
be  held  disqualification.— Hall  v.  Collier,  200  S. 
W.  880. 

V.  ooupjffi'tatoy  or  jrmtOBS.  ohax.- 
x.siroi».  Ain>  OBJZioTioirs. 

<=>89  (Tex.CivApp.)  In  action  against  city 
that  veniremen  are  taxpayers  of  the  city  does 
not  disqualify  them;  their  interest  being  too  re- 
ntote.— kU>ore  v.  Oity  of  Dallae,  200  8.  W.  870. 
«=I03(3)  (Tex.Cr.ADp.)  Under  Vamon's  Code 
Cr.  Proc.  1916,  art.  692,  suhd.  13,  if  a  juror  de- 
clares on  his  voir  dirp  that  he  haB  an  opinion 


which  win  not  affect  bis  verdict,  the  court  ha« 
large  judicial  discretion  to  declare  him  compe- 
tent.—Bartlett  V.  State,  200  S.  W.  839. 
<»=»I05(2)  (Tex.Cr.App.)  Prejudice  against  the 
offense  with  which  defendant  is  charged  icr  not 
bias  or  prejudice  against  him,  by  Vernon's  Code 
Cr.  Proc.  1916,  art.  692,  sabd.  12,  made  ground 
of  challenae  for  cause.— Bartlett  v.  State,  200 
S.  W.  889. 

JUSTICES  OF  THE  PEACE. 

IV.  FHOOEDUIUB   nr  CIVIL    CASES. 

*=»87(4)  (Mo.App.)  IHrst   interrogatory   to    be 

gropounded  to  garnishee  before  justice  of  peace, 
y  Rev.  St.  1909,  8  7733,  prescribing  practice, 
extends  only  to  what  property,  money,  or  ef- 
fects of  execution  or  attacbment  defendant  gar- 
nishee baa  in  his  possession  or  control  at  serv- 
ice of  garnishment.— Hamra  Bros.  v.  Herrell, 
200  S.  W.  776. 

4S990  (Mo.App.)  No  formal  pleadings  are  re- 
quired in  jvstiee  court.- Hamra  Bros.  v.  Her- 
rell, 200  S.  W.  776. 

9=>I29(1)  (Tex.Civ.App.)  Dismissal  by  county 
court  of  appeal  from  judgment  of  justice  for 
less  than  flOO  for  want  of  jurisdiction  because 
appeal  bond  has  not  been  approved  within  time 
required  being  final  and  reviving  judgment  of 
justice,  it  could  not  be  attacked  in  suit  to  re- 
strain execution  thereon.— Womack  v.  Phillips, 
200  8.  W.  607. 

V.  BEVIEW   OF   PBOCEEDIIfOS. 

(A)  Aplteal  and  Brror. 

^='(68(5)  (Tex.Civ.App.)  Dismissal  by  coun- 
ty court  of  amteal  from  judgment  of  justice 
for  less  than  $100  for  want  of  jarisdietion  be- 
cause appeal  bond  had  not  been  approved  with- 
in time  reqwred  was  final  and  revived  judg- 
ment of  justice.— Womack  v.  Phillips,  200  S.  W. 
607. 

<S=»  174(17)  (Tenn.)  Under  Thomp.  Shan.  Code, 
I  5989,  a  justice  of  the  peace's  warrant  which 
18  BO  defective  in  failing  to  state  a  cause  of  ac- 
tion as  not  to  be  cured  by  verdict  may  be 
amended  in  the  circuit  court  on  any  trial  be- 
fore verdict  so  as  to  set  forth  a  cause  of  action. 
—Baker  v.  Griffeth.  200  S.  W.  823. 
4=3177  (Mo.App.)  On  appeal  to  circuit  from 
justice  court,  conflict  in  evidence  made  case  for 
the  jury.— AUensworth  v.  Klote,  200  S.  W.  709. 

<B)   Certiorari. 

«»202(2)  (Tex.Civ.App.)  Petition  for  certiora- 
ri to  justice  court  alle^ng  that  uncontradicted 
evidence  showed  nlaintifF  in  replevin  was  owner 
and  entitled  to  possession  of  diamond  in  ques- 
tion, held  to  set  forth  substance  of  facts  show- 
ing that  injustice  had  been  done  applicant  suffi- 
cient to  comply  with  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  746.— HaU  v.  ColUer,  200  S.  W- 
880. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  «t»112,  116. 

JUVENILE  DELINQUENTS. 

See  Infants,  «3>16. 

LACHES. 

See  Equity,  $=>70-87;  Mechanics'  liens,  9s» 
200. 

LANDLORD  AND  TENANT. 

IV.  TE&MS  FOB  TBAB8. 
(D)  Termination. 

€=>I09(2)  (Mo.App.)  A  lease  may  be  terminat- 
ed either  by  mutual  agreement  that  tenancy 
cease  or  by  operation  of  law,  where  the  acts  of 
the  parties  imply  an  agreement  to  consider  the 
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tMiaacy  ended.— Ruddy  Realty  Co.  r.  Woolf  Ce- 
ment Co.,  200  S.  W.  302. 

AVhere  a  tenant  refused  the  offer  of  landlord 
for  vacation  of  premises,  and  afterward  aban- 
doned premises  in  accordance  with  tenant's 
agreement  with  another,  there  was  no  implied 
agreement  to  terminate  the  lease. — ^Id. 

Vn.  PREMISES     AHD   ENJOTMEITT 

Aim  USE  THEREOF. 

(D)     Repair*,     Iaanra,nee,     and     Impro-re- 

mentn. 

9=3 1 57(7)  (Ky.)  Lessor's  obligation  to  pay  for 
improvements  at  expiration  of  lease  for  three 
years,  with  privilege  of  two  years  longer,  held 
not  to  accrue  untu  the  expiration  of  the  five 
years.— Hunt  v.  McCord,  200  a  W.  2. 

Vni.   RENT  AND  ADVANCES. 
(B)   Action*. 

«=»232  (Mo.App.)  In  view  of  Rev.  St.  1S09, 
{  7906,  providing  for  judgment  for  rent  due 
at  time  of  judgment,  although  landlord  does 
not  plead  the  amount  due  when  suit  is  brought 
by  reason  of  the  tenant's  holding  over,  wtuch 
ia  payable  after  demand,  he  can  recover  such 
amount,  together  with  rent  due  up  to  date  of 
hearing.— Leiter  v.  Patterson,  200  S.  W.  439. 

UNDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Law,  «=>814;    Statutes,  4=>141. 

XX.  PROSECUTION  AND  PUNXSR- 

BIENT. 

(A)  Indictment  and  Information. 

«=»40(9)  (Tex.Cr.App.)  That  name  of  owner 
of  stolen  calf  was  J.  L.  P.  and  not  J.  R.  P.,  as 
alleged,  was  not  material  variance. — ^PbilUps  v. 
State,  200  S.  W.  1091. 

(B)  BiTtdenco. 

®=»45  (Tez.Cr.Ap().)  Testimony  as  to  the  num- 
ber of  an  automobile  bought  by  the  witness  the 
morning  following  the  theft,  and  which  was  the 
number  of  the  stolen  machine,  was  admissible 
to  show  the  identity  of  the  car. — Hamilton  v. 
State,  200  S.  W.  155. 

Testimony  as  to  finding  papers  along  road 
where  stolen  automobile  was  driven  whicn  were 
identified,  claimed,  and  delivered  to  the  owner 
held  admissible  to  identify  car.— Id. 
$=>55  (Ark.)  Evidence  held  to  sustain  convic- 
tion of  stealing  cattle. — Davidson  v.  State,  200 
S.  W.  137. 

«s»55  (Tex.Cr.App.)  On  a  trial  for  the  theft 
of  an  automobile,  evidence  held  sufficient  to 
establish  defendant's  guilt.— Hamilton  v.  State, 
200  S.  W.  105.       J 

«=»55  (Tex.Cr.App.)  Evidence  held  to  sustain 
conviction  of  horse  theft.— Thomas  t.  State, 
200  S.  W.  522. 

9=358  (Tex.Cr.App.)  In  prosecution  for  theft 
of  junk  brass  from  railroad,  proof  of  identity 
of  property,  found  in  possession  of  junk  deal- 
er and  claimed  to  have  been  received  from  de- 
fendant, was  necessary.— Kellum  v.  State,  200 
S.  VV.  843. 

In  prosecution  for  theft  of  brass  from  rail* 
road,  evidence  held  insufficient  to  sustain  con- 
viction as  failing  to  identify  property  as  coming 
from  possession  of  storekeeper,  or  to  show  that 
he  had  lost  it  or  similar  property.— Id. 

(O   Trial  and  Revlevr. 

9s»75(l)  (Ark.)  Where  accused  was  taken  in 
act  of  driving  away  stolen  cattle,  requested  in- 
struction to  acquit,  if  be  did  not  aid  in  the 
actual  stealing,  was  properly  refused.— David- 
son T.  State,  200  S.  W.  137. 


LAST  CLEAR  CHANCE  DOCTRINE. 

See  Railroads,  «=s>338-390. 

LAW  OF  THE  CASE 

See  Appeal  and  Krror,  9=>1096-1099. 

LAW  OF  THE  ROAD. 

See  Highways,  «=s>178-184. 

LEASE. 

See  Landlord  and  Tenant 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  9=965. 

LEWDNESS. 

See  Fomicatkoi;    Prostltntion. 

LIBEL  AND  SLANDER. 

See  Statutes,  «=s>220. 

I.  WORDS   AND   ACTS   AOTIONABIJ, 
AND  I.IABII.ITT  THEREFOR. 

9=>7(2)  (Ky.)  Words  that  clearly  and  on- 
equivocaDy  import  that  the  person  accused  is 
guiltj  of  some  felony  or  other  crime  ot  such 
turpitude  as  to  render  him  liable  upon  indict- 
ment to  some  infamous  punishment  are  action- 
able per  se.— Tork  v.  Mims,  200  S.  W.  91S. 

Words  that  in  their  usual  and  ordinary 
meaning  as  commonly  understood  do  not  dear- 
ly import  the  commission  of  a  punishable  crime 
involving  moral  turpitude  are  not  actionable 
per  se. — Id. 

9=97(6)  (Mo.)  To  state  of  another  "he  has  rob- 
bed me  of  hundreds  of  dollars"  does  not  impute 
robbery  as  defined  by  Rev.  St.  1909,  {  4630,  and 
is  actionable  only  in  connection  with  an  innu- 
endo setting  forth  the  meaning  intended.-- State 
ex  rel.  Harriman  v.  Reynolds,  200  S.  W.  296. 
^»7(13)  (Ky.)  Defendant's  language, '  con- 
cerning the  taking  of  a  check  from  her  office 
by  plaintiff,  held  not  slanderous  per  se  as 
charging  larceny;  the  language  more  reason- 
ably imputing  a  charge  of  trespass. — ^Xork  v. 
Mims,  200  S.  W.  918. 

9=>I2  (Ky.)  Words  falsely  and  malidously 
spoken  concerning  another's  business,  office, 
or  profession,  and  importing  dishonesty,  un- 
fitness, or  incompetency,  may  give  a  cause  of 
action  for  the  special  damage  thereby  caused 
plaintiff  in  his  business,  trade,  or  calling.— 
York  V.  Mims,  200  S.  W.  918. 
9=9 1 5  (Tex.Civ.App.)  Charge  that  saloon  keep- 
er sold  to  minors  or  knowingly  to  their  agents, 
held  to  expose  him  to  public  hatred,  contempt, 
ridicule,  or  financial  injury,  within  act  2Tth 
Leg.  c.  24,  S  1.— Koehler  r.  Dubose,  200  S.  W. 
238. 

9=>I9  (Tex.Civ.App.)  Charge  that  minors  fre- 
quented plaintiff's  saloon  and  seemed  to  experi- 
ence no  difficulty  in  finding  tome  one  to  boy 
liquor  for  them,  held  to  warrant  innuendo  that 
this  meant  that  he  was  guilty  of  selling  liquor 
to  minors.— Koehler  v.  Dubose,  200  S.  W.  238. 

Innuendo  that  statement  in  petition  that  boys 
were  tempted  to  drink  meant  a  violation  of. 
law  in  allowing  them  to  purchase  intoxicating 
liquors,  held  a  fair  one.— Id. 

Petition  open  to  construction  as  charging  sa- 
loon keeper  with  selling  liauor  to  minors  or 
knowingly  to  their  agent,  heta  not  cured  by  add- 
ing that  petitioners  did  not  blame  him,  and 
thought  he  tried  to  run  his  place  according  to 
law.— Id. 

IZ.  PRinXSOED    OOMMUNICATIOWS, 
AND   MAXilOE  THEREIN. 

9=»34  (Tex.Civ.App.)  Act  27th  Leg.  c.  24.  keU 
to  preserve  existing  defenses  to  actions  for  li- 
bel, including  defense  of  privilege,  and  not  to 
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limit  svch  dcfenae  to  pnbUahers  of  B«w«paper« 
or  periodicala.— Koebler  t.  Dubote,  200  S.  W. 
238. 

9=>36  (Tex.Giv.App.)  Absolute  privilege  against 
liabilitjr  for  libel  extends  only  to  proceedings 
of  legislative  bodies,  judicial  proceedings,  and 
military  and  naval  omcers.— Koebler  v.  Dubose, 
200  S.  W.  238. 

Protest  to  comptroller  against  grant  of  liq- 
uor license  held  not  absolutely  privileged  be- 
cause of  constitutional  rigbt  to  petition  the 
government  for  redress  of  grievances. — Id. 

Under  Rev.  St  arts.  T436,  7436,  7446,  state- 
ments in  petition  to  comptroller  protesting 
against  grant  of  new  license  to  saloon  keeper 
circulated  wben  no  application  was  pending, 
held  not  absolutely   privileged.— Id. 

«=»38Q)  (Tex.Civ.App.)  Under  Rev.  St  arts. 
7435,  7436,  petition  to  comptroller  protesting 
against  grant  of  new  Hcense  to  saloon  keeper, 
held  not  privileged  as  a  communication  in  a 
judicial  proceeding.— Koebler  v.  Dubose,  200 
S.  W.  238. 

«=s>4l  (Tex.Civ.App.)  Qualified  privilege  ex- 
tends to  communications  made  in  good  faitb  by 
one  having  an  interest  or  a  duty  to  a  person 
having  corresponding  interest  or  duty,  and 
embraces  eases  where  duty  is  of  a  moral  char- 
acter or  an  imperfect  obligation. — Koebler  y. 
Dubose,  200  8.  W.  238. 

Under  Rev.  St  arts.  7435,  74SG,  7446,  state- 
ments in  petition  to  comptroller  protesting 
against  grant  of  new  license  to  saloon  keeper 
circulated  when  no  application  was  pendmg, 
held  not  qualifiedly  privileged. — Id. 

<=»5I(1)  (Tex.Civ.App.)  Absolute  privilege  is 
a  defense,  regardless  of  malice.— Koebler  v. 
Dnbose,  200  S.  W.  238. 

IV.  ACTIONS. 

(B)  Parties,   Prellmlnarr    Proeeedlnss, 
and  Pleadlnff. 

9:»8I  (Ky.)  In  action  based  on  spoken  words 
actionable  only  as  causing  special  damages, 
the  extrinsic  facts  and  circumstances  relied 
on  to  render  them  actionable  must  be  pleaded. 
—York  V.  Mims,  200  S.  W.  918. 

^=»86(1)  (Ky.)  Where  language  set  out  in  pe- 
tition did  not  amount  to  a  charge  of  larceny, 
hel&  that  allegation  that  defendant  thereby 
charged  plaintm  with  larceny  could  give  the 
language  no  other  meaning  than  the  words 
conveyed.— York  v.  Mims,  200  S.  W.  918. 

^=>89(1)  (Ky.)  In  action  based  on  spoken 
words  actionable  only  as  causing  special  dam- 
age in  business  trade  or  calling,  the  special 
damages  must  be  pleaded. — York  v.  Mims,  200 
S.  W.  018. 


>  1 00(7)  (Tex.Civ.Api>.)  Where  a  communica- 
tion is  qualifiedly  privileged,  the  inference  of 
malice  is  rebutted  prima  facie,  and  it  devolves 
upon  the  party  complaining  to  allege  and  prove 
malice.— Koehler  v.  Dubose,  200  S.  W.  238. 

LICENSES. 

See    Constitutional    Law,    ^=3287;     Municipal 
Corporations,  €=3592. 

X.  FOB  OCOUFATIOMS   AKD  PKIVI- 
LEOES. 

*=»7(1)  (Tei.Cr.App.)  Under  Acts  33d  Leg.c. 
147  (Vernon's  Sayles'  Ann.  Civ.  St.  1014,  arts. 
1096a  to  10061)  municipal  ordinance,  imposing 
license  fee  for  operating  aotomobiies  for  hire. 
held  a  valid  exercise  of  the  police  power,  and 
not  an  imposition  of  an  unauthorized  occupa- 
tion tax.— Ex  parte  Parr,  200  S.  W.  404. 

An  ordinance  requiring  a  license  to  operate 
automobiles  for  hire  was  not  rendered  invalid 
by  a  provision  therein  giving  autboricy  to  re- 
voke the  license. — Id. 


«sb7(2)  (Tean.)  Acts  IflOB,  c.  82  (Thomp. 
Shan.  Code,  |  2853a2  et  seq.),  requirmg  reg- 
istration and  license  fee  of  $3  in  order  to 
keep  a  female  dog,  the  fees  over  expenses  to 
go  to  the  school  fund,  does  not  contravene 
Const,  art.  2,  {  28,  providing  that  taxes  shall 
be  uniform.— State  v.  Erwin,  200  S.  W.  973. 
$=>7(3)  (Tex.Cr.App.)  It  was  not  improper 
classification  to  provide  in  one  ordinance  for 
the  licensing  of  jitneys  operating  over  particu- 
lar routes,  and  in  another  ordinance  for  the  li- 
censing or  service  cars  confined  to  no  particu- 
lar route.— Ex  parte  Parr,  200  S.  W.  404. 
4=326  (Tex.Cr.App.)  Requirement  that  appli- 
cants for  licenses  to  operate  automobiles  for 
hire  should  furnish  bond  or  indemnity  insurance 
in  the  sum  of  $10,000  held  not  unreasonable  on 
its  face.— Ex  parte  Parr,  200  8.  W.  404. 

LIENS. 

See  Bailment;  Chattel  Mortgages,  «=9l38, 153: 
Mechanics'  liens;  Vendor  and  Purchaser, 
«=>264. 

®=>7  Cl^cnn.)  An  equitable  lien,  strictly  speak- 
ing, is  not  a  jus  in  re  or  a  jus  ad  rem,  but  is 
the  right  to  have  the  property  subjected  in  a 
court  of  equity  to  the  payment  of  the  claim,  be- 
ing a  floating  equity  until  action  by  the  court  is 
invoked.— Mflam  v.  MUam,  200  8.  W.  826. 

To  create  equitable  lien,  there  must  be  intent 
to  make  property,  real  or  personal,  security  for 
obligation;  but,  intent  being  clear,  equity  will 
treat  agreement  to  give  mortgage  or  lien  as 
effective  to  create  equitable  lien,  where  money 
has  been  parted  with  in  good  faith. — Id. 

Complainant,  who  advanced  money  to  enable 
son  and  bis  wife  to  purchase  residence  property, 
held  entitled  to  have  equitable  lien  declared  on 
property  after  death  of  son's  wife,  though  lien 
stipulatum  on  back  of  notes  signed  by  son  and 
wife  was  not  acknowledged.— Id. 

LIFE  ESTATES. 

See  Dower. 

LIFE  INSURANCE. 

See  Insurance,  4=»443. 

LIGHTNING. 

See  Electricity,  «s»14, 16. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Equity,  ^»7(^87; 
Vendor  and  Purchaser,  ®=»27S. 

I.  STATTTTES   OF  UKITATION. 

(B>  UmltMlona    Applicable    to    Partteolmr 
Aetlona. 

4=937(2)  (Ky.)  An  action  to  set  aside  as  fraud- 
ulent a  voluntary  deed  from  a  bankrupt  to  his 
mother  eight  months  before  the  adjudication  In 
bankruptcy  is  within  Ky.  St.  |  1906,  as  to  gen- 
eral fraudulent  conveyances,  and  not  section 
1910,  as  to  preferential  conveyances,  and  is 
barred  only  under  Ky.  St.  |i  2515,  2519,  requir- 
ing an  action  for  relief  for  fraud  to  be  brought 
within  five  years  after  the  fraud  is  discovered. 
—Griggs  V.  Crane's  Trustee,  200  S.  W.  317. 

<8=»37(4)  (Tex.Civ~App.)  Where  subscriber  to 
corporation  stock  set  up  fraud  inducing  his 
subscription,  his  action  would  be  barred  by 
statutes  applicable  to  rescission  and  cancella- 
tion, and  not  those  applicable  to  suits  to  re- 
move clouds  from  titles. — Lone  Star  Life  Ins. 
Co.  V.  Pierce,  200  S.  W.  1104. 

4=>39(7)  (Tex.Civ.App.)  The  statute  of  limi- 
tations of  four  years  applied  to  a  suit  to  va- 
cate a  judgment  for  want  of  service  of 
process.— Godshalk  v.  Martin,  200  S.  W.  535. 
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IX.  COBCPUTATIOK   OF   PEBXOD  OF 

X.IiaTATIOir. 

<B)    PerfomiKBce    of    Condition,    Demmnd, 

nnd  Notice. 

<&=367  (Ark.)  Suit  against  attorney  for  money 
collected,  brought  \rithin  three  years  after 
plaintiff  received  notice  of  such  collection,  held 
not  barred  unless  by  ordinary  diligence  he  could 
have  known  of  the  collection.— -Crissman  t. 
Carl-Lee,  200  8.  W.  138. 

(F)   Ia;nomnc«,  Mlatnlce,  Trast,  Frand,  and 
Coneenlment  of  Canae  of  Action. 

«s>IOO(ll)  (Tex.Civ.App.)  Where  vendors 
represented  that  lands  bad  been  surveyed  and 
stepped  off  and  that  they  were  positive  that  it 
contained  326  acres,  statute  held  not  to  run 
against  action  for  fraud  until  some  circum- 
stance aroused  the  purchaser's  suspicion. — 
Stone  T.  Bums,  200  S.  W.  1121. 
$=>I03(2)  (Ark.)  Where  there  was  no  repu- 
diation of  a  resulting  trust,  limitations  will 
not  apply  in  an  action  to  establish  the  trust. — 
Lasker-Morris  Bank  &  Trust  Co.  v.  Same,  200 
S.  W.  1020. 

4=s>l03(3)  (Ky.)  Wltere  a  bank  received  a  cer- 
t^cate  of  stock  in  trust,  an  issuance  of  new 
stock  to  another  in  place  of  it,  with  the  knowl- 
«dge  of  the  beneficiary,  is  a  repudiation  of  the 
trust  which  starts  the  running  of  limitations. 
—Harvey  v.  Bank  of  Marrowbone,  200  S.  W.  28. 

(O)  Pendency  of  I^eKai  Pvof9eedlncB>  In- 
Jnnctlon,  Stay,  or  War. 

4s»lll  (Tenn.)  Where  divorced  wife  was 
awarded  land  as  alimony,  but  court  enjoin- 
ed execution  thereof  by  reason  of  condition 
in  hnsband's  title  that  his  grantor  was  en- 
titled to  life  support  out  of  land,  limitations 
did  not  run  against  wife  during  the  life  of 
aach  grantor.--Carney  v.  Carney,  200  S.  W. 
517. 

III.   ACKKOXUVBOGUmn,  NEW 

PROMISE,  Aim  PART 

PAYMENT. 

4=>I43(6)  (Tex.Civ.App.)  Promise  by  admin- 
istratrix to  pay  claim  not  then  presented  to 
her  for  allowance  or  rejection  hela  not  to  pre- 
vent running  of  limitations,  especially  in  view 
of  Rev.  St.  1911,  art.  5705.  requiring  such 
promise  after  maturity  to  be  in  writing. — 
Butler  V.  Fechner,  200.  S.  W.  1126. 

T.  PLEADING.  BVnMENOE.  TIUAI., 
AND   REVIEW. 

4=9 1 83(1)  (Ark.)  In  servant's  action  for  in- 
juries, answer  stating  that  "defendant  specifical- 
ly pleads  the  statute  of  limitations  in  case  of 
recovery  of  plaintiff,"  suffleiontly  pleaded  the 
statute  of  limitations  (Acts  1013,  p.  730,  i  6) ; 
the  word  "case"  bein||  a  clerical  misprision  for 
the  word  "bar." — I.oui8  Werner  Sawmill  Co.  v. 
Dyer,  200  S.  W.  281. 

«=»I95(1)  (Tex.Civ.Appj)  Under  Vennon'» 
Sayles'  Ann.  Civ.  St  1914,  art.  1812,  where 
petition  was  filed  within  period  of  liuutation, 
delay  in  issuance  and  service  of  citation  held 
to  raise  no  presumption  of  lachns  making 
limitations  applicable.— Godshalk  v.  Martin, 
200  S.  W.  535. 

^s»l95(3)  (Ark.)  An  attorney  sued  for  money 
collected  for  his  client,  and  relying  on  limi- 
tations as  a  defense,  has  the  burden  of  showing 
that  the  client  could,  bv  ordinary  diligence, 
have  known  of  the  collection. — Crissman.  v. 
Carl-Lee,  200  S.  W.  133. 
4=9199(1)  (Ark.)  Evidence  held  to  make  ques- 
tion for  jury  as  to  whether  plaintiff,  by  ordi- 
nary diligence,  could  have  known  of  attorney's 
collection  of  money  and  whether,  therefore, 
reasonable  time  for  demanding  payment  bad 
elapsed.— Crissman  v.  Carl-Lee,  200  S.  W.  133. 
«=»I99(1)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  1812,  where 


petition  waa  filed  within  period  of  limitations, 
whether  i>laintiff  was  guilty  of  laches  because 
of  delay  in  issuing  and  serving  citation  held 
a  question  for  the  jury. — Qodsbalk  v.  Martin, 
200  S.  W.  535. 

<3ss»l99(2)  (Tex.Civ.App.)  Whether  stock  sub- 
scription contract  alleged  to  have  been  se- 
cured by  fraud  was  barred  by  statute  of  limi- 
tations applying  to  contract,  held  for  the 
jury^— Lon«  Stu  Life  Ins.  Co.  t.  Pierce,  200 
S.  W.  1104. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  9=9158,  218;  Innkeepers,  ^=»11. 

LIQUOR  SELLING.  , 

See  Intoxicating  liquors. 

LIS  PENDENS. 

See  Abatement  and  Bevival,  Qs»9,  16. 

4=98  (Ark.)  Lis  pendens  held  not  to  affect  per- 
sons purchasing  land  several  months  prior  to 
the  filing  of  the  lis  pendens. — ^Bailey  v.  Ford, 
200  S.  W.  797. 

4=9l  I  (1)  (Ark.)  A  purchaser  is  not  construc- 
tively bound,  under  a  lis  pendens,  beyond  the 
lif.e  of  the  suit— Bailey  t.  Ford,  200  S.  W.  797. 
One  purchasing  from  grantor  several  months 
after  settlement  of  suit  by  grantor  to  cam-el 
deed,  by  reconveyance  by  one  of  the  grantees, 
held  not  affected  by  the  lis  pendens,  and  a  l>oiia 
fide  purchaser  as  against  the  other  grantee.— 
Id. 

4=>I3  (Ark.)  Purchaser  may  rely  upon  record 
titie  notwithstanding  pending  suit  to  have  rec- 
ord owner's  interest  declared  a  mortgace  only 
where  notice  of  lis  pendens  had  not  been  filed. 
—Cramer  v.  Remmel,  200  S.  W.  811. 
4=>22(1)  (Ark.)  A  lis  pendens  is  not  actual 
notice  to  any  one  who  dToes  not  know  its  con- 
tents by  inspection,  or  otherwise. — Bailey  r« 
Ford,  200  S.  W.  797. 

4=922(2)  (Ark.)  Purchaser,  pending  suit  un- 
der lis  pendens,  held  constructively  bound  by 
the  decree  in  favor  of  the  party  filing  the  lis 
pendens  only,  and  not  constructively  bound  by 
claims  of  party  filing  no  lis  pendens  settinK 
forth  his  claim.—Bailey  t.  Ford,  200  S.  W.  797- 
®=>24(4)  (Tex.Civ.App.)  One  purchasing  land 
pending  suit  in  trespass  to  try  title  was  not 
an  "innocent  purchaser." — Roberts  v.  Dreyer, 
200  S.  W.  1097. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

4=93  (Tex.Cr.App.)  Garage  is  a  place  for  the 
care  and  storage  of  motor  vehicles,  and  in  which 
tiiey  are  kept  for  hire,  and  a  livery  stable  is  a 
place  where  horses  are  groomed,  fed,  and  hired, 
and  vehicles  are  kept  for  hire. — Grimes  v.  State. 
200  S.  W.  378. 

LIVE  STOCK. 

See  Carriers,  ^=?>209-230;   Railroads,  «=»441- 
446 

LOAN  BROKERS. 

See  Ch«ttelJC(»tgB«e8,  4=»3a 

LOANS. 

See  Guardian  and  Ward,  4=>56. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  4=s>37. 

LOGS  AND  LOGGING. 

4=>2  (Ky.)  Owner  may  convey  land   reserving 

estate  of  inheritance  distinct  and  separate  in 

timber.— Gabbard   v.  Sheffield,  200  S.   W.  910. 

Where  plaintiS't  grantor,  who  leserred  all 
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timber,  etc.,  to  himself,  his  heir*  and  aBsigii*, 
forever,  later  conveyed  all  timber  to  defend- 
ant's predecessor,  with  right  of  removal  with- 
in ten  years,  title  to  timber  not  removed  with- 
in ten  years  would  not  revert  to  plaintiffs,  but 
remained  in  their  grantor,  so  that  he  could  sell 
extension  of  time  for  removal  to  defendants. 
—Id. 

4=s3(9)  (Ky.)  An  estate  in  land  may  be  divid- 
ed 80  that  one  grantee  will  own  surface,  an- 
other standing  trees,  and  still  another  minerals 
under  the  surface,  and  all  be  owners  of  land. 
— Gabbard  v.  ShelHeld,  200  S.  W.  940. 
^=»3(11)  (Ky.)  Where  a  contract  for  sale  of 
timber  fixes  no  time  for  removal,  intention  of 
parties  as  to  whether  removal  is  to  be  within 
reasonable  time  may  be  ascertained  from  facts 
not  appearing  in  written  agreement,  such  as 
situation  of  parties  and  surrounding  circum- 
stances.—Oabbard  V.  Sheffield,  200  S.  W.  940. 

LOOKOUTS. 

See  Railroads,  «=9367,  369. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MALICE. 

See  Homicide,  4s»ll. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment 

II.  WAHT   OF  PBOBABLE   CAUSE. 

«S92I(1)  (Ky.)  It  is  not  indispensable  that 
person  who  has  information  reasonably  suf- 
ficient to  satisfy  a  prudent  man  that  another 
has  taken  his  property  under  circumstances 
that  would  make  it  an  offense  should  obtain 
legal  advice  before  securing  arrest. — Franks 
V.  Theodore  Heck  &  Co.,  200  8.  W.  469. 
€=>2I(2)  (Ky.)  Where  the  prosecutor,  be- 
fore procuring  an  indictment,  lays  all  the  facts 
before  competent  lawyers  and  obtains  their  ad- 
vice, however  erroneous,  there  is  a  complete 
defense  to  an  action  for  malicious  prosecution, 
if  he  in  good  faith  acts  upon  such  advice. — J. 
I).  Hughes  Lumber  Co.  v.  Wilson,  200  S.  W. 
«24. 

^»22  ^Ky.)  Where  the  prosecutor  discovered 
brands  m  lumber  cut  by  plaintiff,  and  was  ad- 
vised by  the  county  attorney  and  others  that  a 
prosecution  would  lie,  there  was  probable  cause 
for  instituting  a  prosecution  under  Ky.  St.  | 
1409,  for  secretly  appropriating  branded  tim- 
ber.—J.  D.  Hughes  Lumber  Co.  v.  Wilson,  200 
S.  W.  624. 

T.  ACTIONS. 
^^>47  (Ky.)  No  action  for  malicious  prosecu- 
tion can  be  maintained  unless  it  be  affirmative- 
ly alleged  that  the  prosecution  was  instituted 
maliciously  and  without  probable  cause.— J.  D. 
Hughes  Lumber  Co.  v.  Wilson,  200  S.  W.  624. 
«=364(2)  (Ky.)  In  malicious  prosecution, 
held  under  evidence  that  defendants  were 
justified  in  good  faith  in  believing  that  plain- 
tiff was  guilty  of  offense  charged;  that  is,  had 
prolmble  cause  for  procurbg  ihte  arrest.— 
Franks  v.  Theodore  Heck  &  Co.,  200  S.  W. 

«=»67  (Tex.Civ.App.)  Where  malicious  at- 
tachment prevented  negotiation  of  loan  mak- 
ing defendant  unable  to  meet  payment  on 
prior  loan,   holder  of   which   employed   attor- 1 


ney  and  advertised  land  for  sale,  at(:orr.ey'8 
fees,  advertising  expenses,  and  bonus  paid 
money  lender  helcf  not  recoverable,  being  too 
remote.— Spillman  v.  Weston,  200  S.  W.  557. 
9=968  (Tex.Civ.App.)  Under  a  plea  in  recon- 
vention for  malicious  attachment,  where  plain- 
tiff had  sustained  no  actual  damages,  no  ex- 
emplary damages  were  recoverable.— Spillman 
V.  Weston,  200  S.  W.  5S7. 
«=37l(2)  (Ky.)  In  action  for  malicious 
prosecution,  where  evidence  showed  without 
contradiction  that  information  upon  which 
defendants  acted  was  sufficient  to  establish 
probable  cause,  direction  of  verdict  for  de- 
fendants held  proper,  although  plaintifC  was 
in  fact  innocent  of  offense  charged. — Franks 
V.  Theodore  Heck  &  Co.,  200  S.  W.  469. 

MANDAMUS. 

n.   SUBJECTS  AHD  PURPOSES  OF 
RELIEF. 

<A)  Acta  and  Proceedlnsa  of  Oonrta, 
JndKea.  amd   Jndielml    Olllcerak 

4=942  (Mo.)  The  supervising  court  can  compel 
the  pudge  of  probate  to  app|pint  an  administra- 
tor in  accordance  with  specific  statutory  provi* 
aions  designating  the  persons  and  the  order  in 
which  they  are  entitled  to  appointment.— State 
ex  reL  Hiesmeyer  v.  Holtcamp,  200  S.  W.  294. 

(O)  Aots  and  Proceediasa  of  Private  Cor. 
poratloaa  and  Individuals. 

<S=>140  (K^.)  Although  it  is  mandatory,  by  Ky. 
St.  §  8855,  that  an  administrator  file  an  in- 
ventory of  an  estate,  and  that  the  court  should 
require  it  to  be  filed,  mandamus  will  not  Ue 
to  compel  any  certain  matter  to  be  included 
therein  after  it  is  filed.— Commonwealth  v.  Bul- 
lock, 200  &  W.  45. 

m.  JURISDICTION.      PROCEESINOS. 
AND  RELIEF. 

9=>I65  (Mo.App.)  In  passing  on  demurrer  to 
return  in  proceedings  for  mandamus,  every  fact 
well  pleaded  in  return  is  taken  to  be  true.— 
State  ex  rel.  Jungmeyer  v.  Hunter,  200  S.  W. 
300. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See  Contracts,  4=s>lll;  Divorce;  Husband  and 
Wife. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  ^3882;  Commerce, 
®=>8,  27;  Damages,  €=»100;  Evidence,  $=> 
588;   Negligence,  <S=3l01;  Trial,  «=>194,  252. 

.    I.  THE  RELATION. 
(B)  Statatorv  Resmlatiun. 

®=s>l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=>  num- 
ber sections  340-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
getits  will  be  found. 

n.  SERVICES  AND  COBCPEN8ATION. 
(B)  'Wasea    and    Otber    Remnneratlon. 

^=>83  (Ark.)  If  it  be  conceded  that  to  stop 
the  running  of  the  penalty  prescribed  by  Kir- 
by's  Dig.  §  6649,  for  failure  to  pay  a  servant 
at  the  time  of  tus  discharge,  it  was  necessary 
to  tender  interest,  where  such  interest  was  less 
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than  4  cents,  its  tender  was  not  necessary. — 
Diekmson  v.  Atkins,  200  S.  W.  817. 

Under  Kirby's  Dig.  §  6649,  a  discharged  serv- 
ant refusing  tender  of  payment  of  wages  on  the 
ground  that  4  cents  interest  was  not  included 
should  notify  the  master  of  such  fact. — Id. 

Under  Kirby's  Dig.  §  6649,  where  a  dis- 
charged servant  refused  a  tender  because  the 
penalty  was  not  included  and  would  not  have 
accepted  if  interest  was  included,  tender  of 
interest  was  not  necessary  to  stop  the  running 
of  the  penalty. — Id. 

Under  Kirby's  Dig.  §  6649,  where  a  master 
owed  a  discharged  servant  $24.14  and  4  cents 
interest  accrued  after  seven  days  from  his  dis- 
charge, a  failure  to  tender  the  interest  would 
render  the  master  liable  for  interest  to  date  of 
judgment. — Id. 

Evidence  held  to  warrant  a  finding  that  a 
discharged  servant  was  entitled  to  a  penalty 
for  failure  of  master  to  tender  wages  within 
seven  days  as  required  by  Kirby's  Dig.  {  6649. 
— Id. 

Kirby's  Dig.  {  6651,  does  not  create  an  inde- 
pendent cause  of  action  ex  delicto,  but  only 
gives  a  right  to  damages,  in  addition  to  penal- 
ties, to  the  amount  of  wages  that  a  servant 
would  have  earned  had  he  been  permitted  to 
work,  less  such  sums  as  he  might  have  earned 
in  8  similar  business. — Id. 

An  assistant  station  agent  who  was  dis- 
charged because  short  a  number  of  times  in  his 
accounts  which  he  made  good,  and  because  he 
carelessly  lost  a  package  worth  ^00,  was  not 
wrongfully  discharged  under  Kirby's  Dig.  i 
6661.— Id. 

m.  MASTEB'S  XX&.BII.rrT  FOB  IN. 
J1TBI£S  TO  lEBVANT. 

(A)  Hatare  and  Bzteat  la  Qaaeral. 

$=987^2-  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

■<3=>92(1)  (Ky.)  If  railroad  is  under  duty, 
.  apart  from  contract,  to  furnish  medical  aid  or 
assistance  to  its  employes  Injured  in  course 
of  employment,  duty  applies  to  all  servants 
injured,  regardless  of  negligence. — Troutman's 
Adm'x  V.  LouisviUe  &  N.  R.  Co.,  200  S.  W. 
488. 

Where  railroad  undertakes  to  control  case 
of  injured  employ^,  and  takes  charge,  though 
under  conditions  it  may  not  have  been  under 
any  duty  to  furnish  medical  aid,  same  meas- 
ure of  duty  exists  as  would  if  it  in  first  in- 
stance had  been  under  duty.— Id. 

Apart  from  contract  or  statute,  where  rail- 
road servant  is  injured  in  employment,  rail- 
road is  under  duty  to  exercise  reasonable 
care  to  save  him  from  further  barm  or  death 
by    furnishing    medical    attendance. — Id. 

Where  railroad  servant  is  injured,  and 
members  of  family  are  present,  railroad  should 
deliver  care  of  the  case  over  to  them,  and 
do  what  they  advise,  and  also  should  respect 
wishes  of  injured  servant. — Id. 

Assumption  of  control  of  injured  railroad 
servant  by  conductor  to  remove  him  to  point 
where  he  could  have  better  medical  attend- 
ance, though  with  consent  of  servant  and  wife, 
carried  with  it  duty  to  exercise  required  care 
in   performance.— Id. 

What  railroad  must  do  in  exercise  of  rea- 
sonable care  to  furnish  medical  aasistance 
to  injared  employ^  necessarily  depends  on  time, 
place,  character  of  injury,  and  circumstances. 
-Id. 

Railroad  conductor  heW  to  have  exercised 
reasonable  care  to  perform  railroad's  duty  to 
furnish  suitable  medical  attendance  to  foreman 
of  track  repair  men  run  over  by  caboose  in 
course  of  employment— Id. 


«B»97(6)  (Ky.)  That  injuries  to  section  liand 
in  placing  a  hand  car  on  the  track  preparatory 
to  repairing  the  track  occurred  in  interstate 
commerce  did  not  aid  the  servant  who  was  then 
injured,  where  the  injury  resulted  from  pure 
accident.— Woods  v.  Cincinnati,  N.  O.  ft  T.  P. 
Ry.  Co.,  200  S.  W.  616. 

€=>99  (Tex.Civ.App.1  In  a  railroad  employe's 
action  for  injuries  due  to  an  alleged  defective 
guard  rail  on  a  Pullman  coach,  the  Pullman 
company  and  the  railroad  company  hauling  the 
Pullman  coach,  if  liable  at  all  for  the  injury, 
were  jointly  liable. — Blackmau  v.  San  Antoaio 
&  A.  P.  Ry.  Co.,  200  S.  W.  412. 

(B>  Taola,  Machlaerr*  AppUaaces,  and 
Places  for  'Work. 

<8s>IOI,  <02(1)  (Mo.)  It  is  master's  duty  to 
furnish  servant  with  reasonably  safe  appliances 
with  which  to  work,  and  reasonably  safe  place 
in  which  to  work.— Haggard  v.  McGrew  Coal 
Co.,  200  S.  W.  1072. 

«=»IOI,  102(5)  (Tex.Civ.App.)  A  master  is  not 
required  to  provide  machinery  for  handling 
heavy  barrels  to  supplement  aged  employe's 
failing  strength,  where  employ^  has  been  doing 
that  work  for  more  than  two  years  without 
injury. — Swann  v.  Texas  &  P.  Ry.  Co.,  200  S. 
W.  1131. 

<S=>IOI,  102(8)  (Ark.)  Where  servant's  dnty 
was  to  oil  bearings  on  conveyor,  which  moved 
cotton  hulls  from  hopper  to  defendant's  plant, 
and  it  appeared  that  servant,  when  injured, 
was  walkinj;  on  top  of  conveyor  in  his  usual 
manner,  which  metnod  of  work  was  approved 
by  foreman,  defendant  master  owed  him  duty 
to  exercise  ordinary  care  to  make  place  rea- 
sonably safe.— Bennett  v.  Buckeye  Cotton  OH 
Co.,  200  S.  W.  993. 

<S=>IOI,  102(8)  (Tex.Oiv.App.)  That  defendant 
employers  were  operating  their  glass  factory  in 
same  manner  aa  other  well-regulated  concerns 
would  not  relieve  them  from  liability  if  they 
failed  to  exercise  ordinary  care. — Skelton  ft 
Wear  v.  Wolfe,  200  8.  W.  901. 
^=>I03(1)  (Mo.)  The  master  owes  a  nondelega- 
ble duty  to  furnish  a  reasonably  safe  place  to 
work  and  reasonably  safe  tools,  simple  or  oth- 
erwise, with  which  to  work. — Williams  ▼.  Pryor, 
200  S.  W.  53. 

<8=»I07(1)  (Tex.Civ.App.)  The  selection  by  a 
railroad  pumpman  of  a  rope  insufficient  for 
hoisting  timbers  to  repair  a  water  spoat,  which 
rope  broke  causing  injury  to  a  fireman,  was 
negligence  of  the  company. — ^Texaa  ft  P.  Ry. 
Co.  V.  Williams,  200  S.  W.  1148. 
«=»I07(2)  (Ky.)  Prerequisite  to  application  ct 
safe  place  rule  is  that  place  where  injury 
occurred  was  one  where  servant  liad  to  per- 
form his  work. — Mannin  v.  Ashland  Iron  & 
Mining  Co.,  200  S.  W.  21. 

«=3>I07(3)  (Ky.)  The  rale  that  the  master 
must  exercise  ordinary  care  to  provide  hin 
servant  a  reasonably  safe  place  for  work 
doJs  not  apply  where  the  very  work  which 
the  servant  is  employed  to  do  consists  in  mak- 
ing a  dangerous  place  safe. — Charles  ▼.  Elk- 
horn  Mining  Co.,  200  S.  W.  461. 

$=»I07(5)  (Ky.)  Blaster  owes  no  dnty  to  pro- 
vide against  dangers  arising  in  progress  of 
an  employe's  work  and  resulting  therefrom.— 
Elk  Horn  Mining  Corp.  v.  Vahoose,  200  S.  W. 
921. 

Where  unsafe  condition  of  roof  of  mine  which 
resulted  in  mine  loader's  injury  developc)  io 
progress  and  as  result  of  plainafTs  work,  •m- 
ployer  was  not  liable. — Id. 

€=s>l08   (Tex.Civ.App.)   If  absence  of  appliance 
did  not  contribute  to  injury,  it  cannot  be  sad 
that  it  rendered  equipment  unsafe  for  partii 
ular   use   made   of  it   by   servant. — Skeltoa    & 
Wear  v.  Wolfe,  200  S.  W.  901. 

ie=»l(8(r))  (Ky.)  Where  the  injured  serrant 
was  employed  as  a  timber  man  in  a  mine  to 
reset  timbers  knocked  down  by  a  runaway  ma' 
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chine  so  as  to  moke  the  paaaage  safe,  the 
master  owed  him  no  duty  to  use  ordinary 
care  to  furnish  a  reasonably  safe  place  to  work. 
—Charles  t.  Klkhoru  Muiing  Co.,  200  8.   W., 

9s»l25(l},  (Mo.)  To  convict  master  of  unsafe 
condition  in  working  place,  evidence  must  bring 
borne  to  master  notice  of  such  condition  in  time 
to  have  remedied  it  before  accident. — Haggard 
v.  McOrew  Coal  Co.,  200  S.  W.  1072. 

(F)  Rlalu  Aaanmed  br  Bervaat. 

«s>203(l)  (Tex.CivJ^pp.)  Plaintiff  entering  the 
services  of  the  company  assumed  the  risks  and 
dangers  incident  to  his  employment  which  were 
obvious  and  known  to  him,  or  which  he  must 
necessarily,  in  discharge  of  his  duties,  have 
known  nf. — Southern  Pac.  Co.  v.  Hazelbusch, 
200  8.  W.  266. 

4=9203(3)  (Mo.)  A  servant  assumes  only  the 
ordinary  and  usual  risks  incident  to  his  employ- 
ment.—Williams  V.  Pryor,  200  8.  W.  53. 
«=»204(1)  (Tex.Civ.App.)  Rev.  St  19U,  art 
6645,  providing  that  raUroad  employe's  knowl- 
edge of  defective  condition  will  not  constitute 
assumption  of  risk  if  person  of  ordinary  pru- 
dence having  such  knowledge  would  have  con- 
tinued in  service,  does  not  impair  common-law 
rule  that,  when  a  person  of  ordinary  prudence 
having  such  knowledge  would  not  have  contin- 
ued in  service,  such  employe,  continuing  in 
service,  does  assume  the  risk.— Swaun  v.  Tex- 
as &  P.  Ry.  Co.,  200  S.  W.  1131. 

Rev.  St  1911,  art.  6645,  as  to  assumption  of 
risk  by  railroad  employes,  applies  only  tn  sit- 
uation where  there  is  defect  in  the  appliance 
used  or  in  surrounding  conditions  affecting  em- 
ploye's safety,  and  not  to  a  case  where  the  neg- 
ugence  claimed  is  in  not  having  any  appliances 
of  any  kind  to  facilitate  the  work.— Id. 
<8=>20S(2)  (Tez.Civ.tApp,)  Where  it  was  the 
duty  of  the  master  or  his  agent  to  remove  any 
oil  spilled  on  the  top.  of  the  tank  or  tender  of 
an  engine,  a  servant  could  presume  this  bad 
been  done,  and  until  he  has  been  notified  or  ac- 
quired knowledge  to  the  contrary,  he  does  not 
assume  the  risk  of  slipping  and  falling  from 
such  cause.— Southern  Pac.  Co.  v.  Hazelbusch, 
200  a  W.  268. 

^=3213(1)  (Mo.)  Where  a  servant  chooses  the 
more  dangerous  of  two  methods  of  doing  work, 
he  does  not  assume  the  risk,  although  he  may 
be  negligent— Williams  v.  Pryor,  200  S.  W.  53. 
€=3219(6)  (AIo.)  A  servant  does  not  assume  the 
risk  of  using  a  defective  tool,  no  matter  how 
simple  the  tool.— Williams  v.  Pryor,  200  8.  W. 
53. 

«=>220(2)  (Ky.)  Where  plaintiff  mine  loader 
failed  to  comply  with  rules  of  defendant  em- 
ployer, posted  as  required  by  Ky.  St.  i  2738b, 
requiring  servant  to  report  to  foreman  when- 
ever roof  becomes  unsafe,  he  assumed  risk. — 
Elk  Horn  Mining  Corp.  v.  Vahoose,  200  S.  W. 
921. 

9=»222(3)  (Ky.)  Employe  directed  by  foreman 
to  remove  lumber  from  car,  plank  by  plank, 
assumed  risk  of  Injury  by  hernia  resultmg  from 
planks'  being  too  heavy  for  his  strength,  though 
he  so  stated  to  foreman.— Williams  v.  Kentuc- 
ky River  Power  Co.,  200  8.  W.  946. 
^=>226(3)  (Mo.)  A  servant  never  assumes  a 
risk  growing  out  of  the  negligence  of  the  mas- 
ter, no  matter  how  glaring  the  danger.- Wil- 
liams V.  Pryor,  200  S.  W.  53. 

(G)    Contrlbntory   Nevlivence    of   Servant. 

<S=»228(1)  (Tex.Ci7.App.)  Rev.  St.  1911,  art 
6645,  as  to  risk  assumed  by  railroad  employe, 
docs  not  merge  the  defense  of  assumed  risk  in- 
to that  of  contributory  negligence,  the  doctrine 
of  comparative  negligence  founded  on  article 
6649,  as  to  contributory  negligence  of  railroad 
employe  affecting  recovery,  not  applying  where 
plaintiff  is  barred  from  any  recovery  for  in- 


juries by  assumption  of  risk. — Bwana  r.  Tezaa 
&  P.  Ry.  Co.,  200  8.  W.  1131. 
«=»234(4)  (Mo.)  The  fact  that  a  defective  tool 
is  simple  goes  only  to  show  contributory  negli- 
gence.—Williams  V.  Pryor,  200  S.  W.  53. 
4=3238(4)  (Ky.)  Where  a  foreman  does  not 
direct  any  certau  number  of  men  to  put  hand 
car  on  Uie  track,  and  a  servant  with  three 
others  attempts  to  put  the  car  on  the  track, 
the  master  is  not  chargeable  with  having  fur- 
nished insufficient  men. — Woods  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.,  200  8.  W.  616. 
9=3239  (Ky.)  Act  of  fireman  of  crane  in  taking 
hold  of  grabiron  of  car  on  which  crane  was  sta- 
tioned, while  car  was  moving,  within  radius  of 
the  revolving  crane,  held  such  gross  negligence 
as  to  leave  no  room  for  application  of  safe 
place  doctrine. — ^Mannin  v.  Ashland  Iron  &  Min- 
ing Co.,  200  S.  W.  21. 

<S=>245(5)  (Ky.)  Danger  of  taking  hold  of 
grabiron  on  car  upon  which  crane  was  stationed 
while  crane  was  revolving,  held  so  obvious  that 
decedent  would  have  been  guilty  of  contributory 
negligence  had  he  been  expressly  directed  to  su 
do.— Mannin  v.  Ashland  Iron  &  Mining  Co., 
200  S.  W.  21. 

(H)   Aetlona. 

€=^2503^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=3  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<S=3253i/2  (Ark.)  Under  Acts  1913,  p.  736,  f  5, 
providing  that  no  action  shall  be  maintained 
under  the  Employers'  Liability  Act,  unless  com- 
menced within  two  years  from  the  date  the 
cause  of  action  accrued,  where  a  servant  was 
injured  on  January  13,  1914,  his  action  brought 
on  February  28,  1916,  was  barred.— Louis  \Ver- 
ner  Sawmill  Co.  v.  Dyer,  200  S.  W.  281. 

AcU  1017,  p.  1789,  amending  Acts  1913,  p. 
736,  I  5,  by  extending  the  period  of  limitations 
for  actions  under  such  amended  act  for  injuries 
to  servants  to  three  years,  did  not  affect  the 
right  of  a  servant  whose  two-year  period  of  lim- 
itations expired  before  the  enactment  of  the 
amending  act. — Id. 

®=>264(1)  (Ky.)  Where  wife's  action  is  pred- 
icated on  fact  husband's  death  was  caused 
by  failure  of  employer  railroad  to  permit  de- 
cedent to  remain  at  point  where  injured  un- 
til local  doctor  arrived,  she  must  show  that, 
if  such  course  had  been  pursued,  husband's 
life  could  have  been  saved.— Trontman's  Adm'x 
V.  Louisville  &  N.  R.  Co.,  200  S.  W.  488. 

<©=>264(1)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  servant,  the  defendant  must  plead  and 
prove  its  defense  of  assumed  risk. — Southern 
Pac.  Co.  V.  Hazelbusch,  200  8.  W.  268. 

<S=3264(4)  (Tex.CSv.App.)  In  action  for  inju- 
ries to  lineman's  assistant  when  motorcar  was 
derailed,  evidence  of  prior  derailments  from  the 
same  cause  was  admissible,  even  in  the  absence 
of  allegations  thereof,  to  show  the  master's 
knowledge  of  the  defects  in  the  car. — Mackny 
Telegraph  &  Cable  Co.  v.  Kelly,  200  8.  W.  225. 

4=3264(4)  (Tex.Civ.App.)  In  a  railroad  em- 
ploye's action  for  injuries,  dae  to  a  defective 
guard  rail  on  a  vestibule  door,  he  was  limited 
in  his  proof  to  the  defect  alleged,  and  could  not 
prove  the  guard  rail  defective,  because  not  prop- 
erly latched. — Blackman  v.  San  Antonio  &  A. 
P.  Ry.  Co.,  200  8.  W.  412. 

4=»264{7)  (Mo.)  In  coal  miner's  action  for  in- 
juries, ground  of  negligence  alleged  in  first  por- 
tion of  petition  that  defendant  employed  inex- 
perienced jack  setter,  heM  beyond  issues  made 
by  pleadings. — Haggard  v.  McGrew  Coal  Co., 
200  8.  W.  1072. 

€=3265(10)  (Mo.App.)  In  absence  of  evidence 
to  contrary,  there  is  presumption  that  employes 
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comply   with   rules   of   master.— Harris  v,    St 
Louis  &  S.  F.  R.  Co.,  200  S.  W.  111. 
9=»265(12)  (Mo.)  Coal  miner  operating  mining 
machine  with  plaintiff  suing  coal  mining  com- 

8 any  for  injuries  is  presumed  to  have  done  his 
uty  in  relation  to  inspection  of  roof  before 
putting  up  jack,  in  absence  of  proof  to  con- 
trary.— Haggard  T.  McGrew  Coal  Co.,  200  S. 
W.  1072. 

<S=>270(10)  (Tez.Civ.App.)  Where  in  an  ac- 
tion for  injury  of  a  servant  by  an  explosion  of 
coal  dust,  a  witness  was  asked,  "Can  you  get 
rid  of  that  carbon  in  the  air  so  there  will  be 
nothing  in  the  air  to  explode  ?"  to  which  witness 
answered:  "Well,  theoretically,  a  device  could 
be  possible  in  which  no  explosion  would  occur. 
Practically,  I  have  never  attempted  it" — the 
question  and  answer  were  admissible  on  the  is- 
sue whether  defendant  used  due  care  In  pro- 
viding a  safe  place  for  work.— Southwestern 
Portland  Cement  Co.  v.  Challen,  200  S.  W.  213. 
«=270(10)  (Tex.Civ.App.)  Though  witness  had 
not  seen  motorcar  for  two  months  prior  to  the 
accident  when  it  was  derailed  and  plaintiff  was 
injured,  assignment  of  error  to  his  testimony 
as  to  condition  of  the  car  goes  to  the  weight 
and  not  the  admissibility  of  his  testimony. — 
Mackay  Telegraph  &  Cable  Co.  v.  Kelly,  200  B. 
W.  226. 

^=>270(15)  (Mo.App.)  In  action  by  brakemaii 
who  contended  he  was  injured  by  movement  of 
cars  caused  by  release  of  brakes  while  he  was 
between  cars,  evidence  of  custom  of  engineers 
to  release  brakes  on  stopping  trains,  held  ad- 
missible in  view  of  company's  rules. — Harris  t. 
St.  Louis  &  S.  F.  E.  Co.,  200  S.  W.  111. 
4|=»276(1)  (Tex.Civ.App.)  Evidence  *eW  to 
justify  finding  that,  at  time  intestate  was  in- 
jured, his  employer  had  a  contract  with  defend- 
ant obligating  defendant  to  pay  in  accordance 
with  Employers'  Liability  Act. — Southwestern 
Surety  Ins.  Co.  v.  Curtis,  200  S.  W.  1162. 
<S=>276(2)  (Ky.)  Evidence  held  to  show  that 
section  hand's  injuries  resulted  from  accident 
for  which  the  master  was  not  liable. — ^Woods  v. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  200  S.  W. 
616. 

«=s>276(3)  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain verdict  for  servant,  injured  when  motor- 
car on  which  he  was  riding  was  derailed,  owing 
to  defective  condition  of  frame. — Mackay  Tele- 
graph &  Cable  Co.  v.  Kelly,  200  S.  W.  225. 

«=»276(10)  (Tei.Civ.App.)  From  the  fact  that 
deceased  was  division  superintendent  of  the 
road,  it  could  be  found  he  was  acting  within  the 
scope  of  his  authority  in  going^  between  cars 
where  switchmen  were  replacing  drawhead, 
which  had  fallen  out,  separating  a  train. — Texas 
&  P.  Ry.  Co.  v.  Howard,  200  S.  W.  1159. 
«=3278(3)  (Mo.)  Evidence  held  sufficient  to 
support  a  finding  that  a  master  was  negligent 
in  furnishing  a  defective  claw  bar  to  a  servant. 
—Williams  v.  Pryor,  200  S.  W.  53. 

iS=>278(ll)  (Tex.Civ.App.)  Evidence  held  in- 
sufficient to  sustain  allegation  that  gun  used  by 
servant  killed  by  breaking  of  electric  wire  in 
defendant's  glass  factory  was  in  unsafe  condi- 
tion.—Skelton  &  Wear  v.  Wolfe,  200  S.  W.  901. 

€=>278(16)  (Mo.)  In  coal  miner's  action  for  in- 
juries while  operating  mining  machines,  evi- 
dence held  not  to  disclose  negligence  of  mining 
company  through  its  employ^  working  with 
plaintiff  in  failing  properly  to  inspect  roof  be- 
fore putting  up  jack.— Haggard  v.  McGrew  Coal 
Co.,  200  S.  W.  1072. 

«=s>278(18)  (Tex.Civ.App.)  Evidence  held  to 
support  finding  of  want  of  care  of  engineer 
who  moved  cars  against  standing  cars,  where 
train  bad  separated,  killing  employe  assisting 
in  replacing  drawhead. — Texas  &  P.  Ry.  Co. 
v.  Howard,  200  S.  W.  1159. 

$=3279(1)  (Mo.)  In  coal  miner's  action  for  in- 
juries, evidence  held  insufficient  to  show  that 
one   operating   mining    machine   with   plaintiff 


was  inexperienced  jack  setter.— Haggard  v.  He- 
Grew  Coal  Co.,  200  a.  W.  1072. 
«=»279(6)  (Ky.)  In  action  for  death  of  fire- 
man killed  by  revolving  crane,  evidence  held  in- 
sufficient to  show  that  it  was  duty  of  operator 
of  crane  to  keep  lookout  for  fireman. — Mwnnin 
V.  Ashland  Iron  &  Mining  Co.,  200  S.  W.  21. 
9=>28l(2)  (Tex.Civ.App.)  In  a  railroad  em- 
ployi's  action  for  injuries,  due  to  a  defective 
guard  rail  in  the  vestibule  of  a  Pullman  coach, 
a  finding  that  plaintiff  himself  had  adjusted  the 
guard  rail  held  not  supported  by  the  evidence. 
— Blackman  v.  San  Antonio  &  A.  P.  Ry.  Go, 
200  S.  W.  412. 

«=>28l(2)  (Tez.GivApp.)  Regarding  contribn- 
tory  negligence  of  superintendent  killed  be- 
tween cars,  jury  could  say,  he,  seeing  engine 
standing  still,  and  switchmen  working  between 
cars,  might,  exercising  proper  care,  have  con- 
cluded engineer  had  been  signaled,  and  would 
obey  signal,  not  to  move  engine. — Texas  &  P. 
Ry.  Co.  V.  Howard,  200  S.  W.  1159. 
«==>286(10)  (Ark.)  In  action  by  servant,  whose 
duty  it  was  to  oil  bearings  on  conveyor,  for 
injuries  received  when  he  stepped  into  hopper, 
in  which  cotton  seed  hulls  moved  by  conveyor 
were  thrown,  question  whether  master  was 
negligent  in  allowing  plank  on  top  of  conveyor 
to  become  or  remain  loose  held  under  evidence, 
for  jury.— Bennett  v.  Buckeye  Cotton  Oil  <J<fc, 
200  S.  W.  993. 

®=3286(25)  (Tex.Civ.App.)  Whether  a  mas- 
ter permitting  a  pulley  to  become  so  out  of 
alignment  that  a  servant  had  to  hold  a  cable  to 
prevent  its  running  off  a  wheel  is  bound  to  an- 
ticipate that  a  loose  sleeve  of  a  servant's  jump- 
er might  be  caught,  resulting  in  injury,  is  for 
the  jury.— McBride  v.  Hodges,  200  S.  W.  877. 

€=>288(2)  (Mo.)  Evidence  held  insufficient  to 
show  that  servant  assumed  risk  in  handlinc 
rough  and  ragged  poker  in  opening  metal  fur- 
nace.—State  ex  ref.  St.  Louis  Malleable  Cast- 
ing Co.  V.  Reynolds,  200  S.  W.  57. 

4s>289(l)  (Mo.App.)  In  a  personal  injniy  ac- 
tion by  a  laundry  employe  whose  hand  was 
hurt  in  an  ironing  machine,  plaintiff's  evidence 
heM  not  to  show,  as  matter  of  law,  that  she 
was  guilty  of  contributory  negligence. — McKin- 
ney  v.  Martin-HoUoran-Klaus  Laundry  Co.,  200 
S.  W.  114. 

<8=9289(16)  (Ark.)  Whether  plaintiff,  whose  do- 
ty it  was  to  oil  bearings  on  conveyor,  was 
guilty  of  negligence  in  attempting  to  step  over 
hopper,  into  which  he  stepped,  held,  under  evi- 
dence, for  jury. — Bennett  v.  Buckeye  Cotton 
Oil  Co.,  200  S.  W.  993. 

<S=3289(25)  (Mo.)  That  poker  used  in  opening 
metal  furnace  was  out  of  shape  and  ragged  at 
one  end,  and  the  servant  in  handling  it  tore 
his  finger  on  the  rough  end,  did  not  show  con- 
tributory negligence  as  a  matter  of  law. — State 
ex  rel.  St.  Louis  Malleable  Casting  Co.  v.  Reyn- 
olds, 200  S.  W.  57. 

<^=>289(39)  (Tex.Civ.App.)  It  cannot  be  said 
as  a  matter  of  law  that  tne  wearing  of  a  jump- 
er sleeve  unbuttoned  and  dangling  three  or 
four  inches  from  the  arm,  the  catching  of  whick 
on  a  cable  resulted  in  servant's  injury,  was 
the  proximate  cause  thereof  or  only  an  inter- 
vening agency.— McBride  v.  Hodges,  200  S.  W. 
877. 

$=3295(1)  (Tex.Civ.App.)  An  instruction  that 
a  servant  assumed  the  risks  and  dangers  nsnal- 
ly  and  naturally  incident  from  his  employment, 
but  which  ignores  the  rule  that  he  does  not  as- 
sume risks  due  to  the  master's  negligence,  is  im- 
proper.— Southwestern  Portland  Cement  Co.  t. 
Challen,  200  S.  W.  213. 

.$=>295(7)  CTex.Civ.App.)  An  instruction  on  as- 
sumption of  risk  that  conveys  the  idea  that  the 
injured  servant  was  bound  to  inspect  and  search 
for  negligent  acts  and  omissions  of  the  master 
is  improper. — Southwestern  Portland  Cement 
Co.  V.  OiaUen,  200  &  W.  21& 
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«=>2gS(8)  (Tex.CivApp.)  An  instruction,  offer- 
ed by  master  on  assumption  of  risk,  that  makes 
knowledge  of  patent  defects  a  defense,  where 
the  danger  therefrom  was  latent  and  beyond  the 
knowledge  ol  the  injured  servant,  was  proper- 
ly refused.— Southwestern  Portland  Cement  Co. 
V.  Challen.  200  8.  W.  213. 

^=»295(9)  (Tex.Civ.App.)  In  action  against 
railroad  by  employ^  injured  in  handling  heavy 
barrel  unaided,  plaintiff's  requested  charge  on 
assumption  of  risk,  where  servant  continued 
in  employment  and  master  was  aware  of  dan- 
ger, held  an  improper  application  of  Rev.  St. 
1911,  art.  6645.— Swann  v.  Texas  &  P.  Ry.  Co., 
200  S.  W.  1131. 

^=>297(4)  (Tex.Civ.App.)  In  a  personal  In- 
jury case,  after  instruction  as  to  contributory 
neglijtence,  and  that  verdict  for  plaintiff  should 
be  duninished  in  proportion  to  the  amount  of 
his  negligence,  nnder  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5246h,  a  verdict  for  the 
plaintiff  finds  defendant's  negligence  was  the 
proximate  cause  of  plaintiff's  injury. — McBride 
T.  Hodges,  200  B.  W.  877. 

TV.  LIABIIJTXES   FOB   ZNJUaiES   TO 

THIRD  PSB80N8. 

(A)  Acta  OF  Omlsalona  of  Servant. 

«=s>30l(l)  (Mo.)  Where  defendant  allowed 
son-in-law,  who  was  member  of  his  family  to 
drive  his  motorcar  a  few  blocks  as  an  accommo- 
dation, the  son-in-law  cannot  be  deemed  agent 
of  defendant;  it  appearing  that  defendant  mere- 
ly granted  permission  to  use  his  car. — Bolman  v. 
Bunene,  200  S.  W.  1068. 
^9302(2)  (Ky.)  Motorcycle  is  not  dangerous 
instrumentality,  and  master  is  not  liable  for 
injuries  to  another  through  negligence  of 
servant  in  operation  of  such  vehicle  for  his 
own  pleasure  and  benefit  with  master's  con- 
sent.— Keek's  Adm'r  v.  Louisville  Gas  &  Elec- 
tric Co.,  200  S.  W.  452. 

Relation  of  master  and  servant  did  not 
exist  as  to  third  person,  where  trouble  man 
for  light  company  was  on  his  way  home  after 
his  hours  were  up,  on  motorcycle  of  company 
which  he  used  during  day.— Id. 
«s>302(6)  (Mo.)  Where  defendant  owned  mo- 
torcar, which  he  drove  himself  and  allowed  his 
daughter  and  son-in-law,  members  of  his  fam- 
ily, to  drive,  negligence  of  son-in-law  when 
driving  car  for  his  own  purposes  cannot  be  im- 
puted to  defendant,  on  theory  that  such  son- 
in-law  was  his  servant  or  agent. — Bolman  v. 
Wullene,  200  S.  W.  1068. 

Where  defendant  allowed  his  son-in-law  to 
drive  his  motorcar  on  particular  errand,  and 
son-in-law,  after  doing  errand,  drove  car  on 
his  own  puri>08e8  son-in-law  cannot  at  that 
time  be  treated  as  defendant's  servant  or  agent, 
for  whose  negligence  defendant  would  be  liable. 
—Id. 

€=9307  (Ark.)  Where  a  servant  quarrels  with 
a  third  person  while  acting  for  his  master,  and 
the  quarrel  ceases  for  an  appreciable  interval, 
nnd  the  third  person  renews  the  quarrel  and  is 
killed,  the  master  is  not  liable ;  nor  is  the  mas- 
ter liable  if  the  servant  is  only  fighting  to  serve 
his  own  personal  ends.— Brvpana  v.  Chicago 
Mill  ft  liumber  Co.,  200  S.  W.  1004. 

(B)  'Work  of  Independent  Contraotor* 

®s>3l9  (Mo.App.)  A  railroad  company,  being 
required  under  Rev.  St.  1909,  {  .Sl50,  to  keep 
down  the  undergrowth  along  its  right  of  way, 
is  liable  for  injuries  to  persons  caused  by  the 
negligence  of  an  independent  contractor  in  do- 
ing that  work,  and  such  contractor  will  be  re- 
garded as  the  servant  or  agent  of  the  company. 
— McGolderick  v.  Wabash  Ry.  Co.,  200  S.  W.  74. 

(C>  Aetlana. 

^»330(1)  (Mo.)  There  is  no  presumption  that 
a   minor  child  is   the   agent   of  the   father  in 


driving  the  latter's  car,  or  that  when  drivintr 
such  car  he  ia  acting  within  the  scope  of  hii 
authority.— Hays  v.  Hogan,  200  8.  W.  286. 
<S=3332(2)  (Ark.)  Whether  a  servant  who 
kiUed  deceased  in  a  quarrel  was  acting  within 
the  scope  of  his  employment,  held,  under  the 
evidence,  a  question  for  the  jury.— Bryeans  v. 
Chicago  MUl  &  Lumber  Co.,  200  8.  W.  1004. 

VI.  WORKMEN'S    OOMPEHSATION 

ACTS. 

(A)   Natnre  and  Grounds  of  Master's  1.1b- 
blllty. 

€=>356  (Tex.Civ.App.)  Where  defendants  did 
not  contend  that  they  were  subscribers  to  Em- 
ployers' Insurance  Association,  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  5246h, 
or  had  been  precluded  from  becoming  such  by 
article  5246hh,  court  properly  denied  defense 
of  assumed  risk. — Skelton  &  Wear  v.  Wolfe, 
200  S.  W.  901. 

«=>375(1)  (Tex.Civ.App.)  Where  intestate 
was  injured  while  working  on  employer's  burn 
under  its  orders  and  control  and  for  its  ben- 
efit, he  was  injured  in  course  of  his  employ- 
ment.—Southwestern  Surety  Ins.  Co.  v.  Cur- 
tis, 200  S.  W.  1162. 

(B)   Compensation. 

«=9383  (Tex.Civ.App.)  Defendant's  liability  to 
pay  compensation  under  its  contract  of  em- 
ployers' liability  insurance  did  not  depend  up- 
on notice  of  contract  by  defendant  to  Induitrutl 
Accident  Board  prior  to  injury — Southwestern 
Surety  Ins.  Co.  v.  Curtis,  200  S.  W.  1162. 

It  was  immaterial  when  employer  notiiied 
Industrial  Accident  Board  of  its  insurance  con- 
tract with  defendant,  only  notice  reqoired  being 
notice  of  employe's  injury  within  reaaonabK 
time  to  defendant  and  board. — Id. 

(C)  ProeeedlnKs. 

9=>396  (Tex.Civ.App.)  Verbal  report  of  injury 
to  servant,  made  a  day  or  two  before  his  death 
to  his  foreman,  proper  person  to  receive  it,  sat- 
isfied Employers'  Liability  Act  of  1913,  pt.  2, 
{  4a  (Vernon's  Styles'  Ann.  Civ.  St.  1914,  art. 
5246ppp),  requiring  notice  "as  soon  as  practica- 
ble."—Texas  Employers'  Ins.  Ass'n  v.  Mum- 
mey,  200  8.  W.  ^1. 

«a»40l  (Tex.CMv.App.)  In  suit  against  Texas 
Employers'  Insurance  Association  under  Texas 
Employers'  Liability  Act  of  1913  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  5246b- 
5246zzzz)  allegation  in  petition  that  notice  of 
injury  had  been  given  employer  and  insurance 
association  "in  due  time"  was  equivalent  to  al- 
legation it  was  given  "as  soon  as  practicable," 
as  required. — Texas  Employers'  Ins.  Ass'n  T. 
Mummey,  200  S.  W.  251. 

^=3404  (Tex.Civ.App.)  Injured  servant's  report 
of  injury  to  foreman  having  been  verbal,  in 
parents'  action  for  death  against  the  Employ- 
ers' Insurance  Association  under  Employers' 
Liability  Act  of  1913  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  o246h-5246zzzz),  it  was 
proper  to  hear  testimony  of  foreman  and  an- 
other to  establish  report  was  made,  and  con- 
tents.—Texas  Employers'  Ins.  Ass'n  v.  Mum- 
mey, 200  8.  W.  251. 

^=»405(1)  (Tex.Civ.App.)  In  parents'  action 
under  Employers'  Liability  Act  of  1913  (Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  arts.  5246h- 
5246zuz)  for  death  of  son.  reports  of  injury, 
made  by  employer  to  Industrial  Accident  Board, 
were  prima  facie  evidence  of  statements  in 
them.— Texas  ESmployers'  Ins.  Ass'n  v.  Mum- 
mey, 200  8.  W.  251. 

<S=>4II  (Tex.Civ.App.)  Where  Industrial  Ac- 
cident Board  under  Employers'  Liability  Act 
awarded  to  plaintiff  widow  weekly  allowance, 
and  she  sued  insurer  thereof,  held,  although 
court  properly  gave  judgment  establishing  va- 
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lidity  of  award,  judgment  and  execution  for  ■in- 
stalments which  had  not  accrued  were  im- 
proper.—Southwestern  Surety  Ins.  Co.  v.  Cur- 
tis, 200  S.  W.  1162. 

^=»4I4  (Tex.Oiv.App.)  Jurisdiction  of  Indus- 
trial Accident  Board  to  adjust  claim  against 
employers'  liability  insurer  attaches  as  soon 
as  claim  for  compensation  for  injuries  to  em- 
ploye is  filed. — Southwestern  Surety  Ins.  Co. 
V.  Curtis,  200  S.  W.  1162. 

Where  employer  expressed  its  consent  by  be- 
coming subscriber  to  employers'  insurance  as- 
sociation, insurer,  obtained  its  license  and  per- 
mit and  issued  policy,  and  claimant  filed  claim 
for  compensation,  there  was  consent  of  all  par- 
ties interested,  required  to  give  Accident  Board 
jurisdiction.— Id. 

9=3416  (Tex.Civ.App.)  Final  award  of  Indus- 
trial Accident  Board  would  bind  all  parties  be- 
fore it,  unless  prior  to  such  award  insurer 
manifested  its  objection  and  refusal  to  abide  by 
final  decision. — Southwestern  Surety  Ins.  Co. 
V.  Curtis,  200  S.  W.  1162. 

MATERIALITY. 

See  Alteration  of  Instruments. 

MATURITY. 

See  Bills  and  Notes,  «=>350,  351. 

MEASURE  OF  DAMAGES. 

See  Damages,  4=>100. 

MECHANICS'  LIENS. 

n.  BIGHT  TO  tiEn. 

(V)   Avreement  or  Conaent  of  Ovmet^ 

*=»37(6)  (Mo.App.)  Where  deed  from  K.  to  C. 
was  filed  October  18,  1912,  and  deed  of  trust 
from  C.  to  K.  was  filed  October  29,  1913,  plain- 
tiff, who  made  improvements  on  the  land  Sep- 
tember 1,  1913,  under  a  contract  with  E.,  an 
occupant  of  the  premises,  could  not  maintain  an 
action  commenced  August  29,  1914,  to  enforce  a 
lien  on  the  ground  that  K.  and  C.  had  permit- 
ted E.  to  hold  himself  out  as  owner;  there 
having  been  no  compliance  with  Rev.  St.  1909, 
i  8212.— De  Ranko  v.  Lee,  200  8.  W.  79. 
95>6I  (Mo.App.)  To  authorize  mechanic's  lien, 
material  must  be  furnished  to  one  who  has  con- 
tract with  owner  of  building  or  bis  a^ent,  and 
it  is  not  enough  that  material  be  furnished  for 
or  actually  go  into  the  building.— De  Ranko  v. 
Lee,  200  S.  W.  79. 

®s>7l  (Mo.Apn.)  Contracts  with  husband  for 
erection  of  buudinga  on  wife's  land  will  justi- 
fy a  lien  only  where  husband  acted  in  fact  for 
undisclosed  principal,  or  wife  ratified,  or  her 
conduct  estops  her  from  denying  that  improve- 
ments were  made  for  her  benefit,  under  Rev. 
St.  1909,  §§  8212,  82.34.— Marshall  v.  Hall,  200 
S.  W.  770. 

9=376  (Mo.App.)  That  wife  takes  wifely  in- 
terest in  improvements  being  made  on  her 
property  where  she  lives  is  not  alone  sufficient 
to  estop  her  from  denying  that  contract  made 
by  her  husband  was  for  her  benefit,  or  that 
husband  was  her  agent,  under  Rev.  St.  1909,  J 
8234,  providing  whose  property  is  subject  to 
mechanics'  liens.— MarshaU  v.  Hall,  200  S.  W. 
770. 

9=»77  (Mo.App.)  That  wife  takes  wifely  in- 
terest in  improvements  being  made  on  her 
property  where  she  lives  is  not  alone  sufficient 
to  show  that  she  ratified  it,  or  that  husband 
was  her  agent,  under  Rev.  St.  1909,  i  8234, 
providing  whose  propert.v  is  subject  to  mechan- 
ics' liens.— MarshaU  t.  HaU,  200  S.  W.  770. 

(D)  Peraons  Entitled  in  General. 

^=>79  (Tenn.)  Under  Thompson's  Shannon's 
Code,  S  3540,  providing  for  lien  in  favor  of 
persons  employed  by  principal  or  original  con- 
tractor, one  who  merely  supervised  work  of  la- 


borers for  contractor  is  not  entitled  to  lien  on 
premises.— Harris  v.  Marable,  200  S.  W.  824. 

(E)   Snbcoatraetora,    and    Contraetars* 
'Worlimen  and  Materialmen. 

9=9 1 08  (Tenn.)  Where  married  woman  enter- 
ed into  contract  with  principal  contractor  for 
erection  of  house  on  her  property,  those  who 
furnished  material  to  principal  contractor 
would  have  lien  on  her  property  in  view  of 
Thompson's  Shannon's  Code,  ii  3531,  3532  and 
3540.— PhUlip  Carey  Co.  v.  Harrison,  200  S.  W. 
82». 

Before  Married  Woman's  Emandpati<Mi  Act 
became  effective  married  woman's  property 
was  subject  to  lien  of  subcontractor  where  in 
conformity  to  law  she  let  contract  to  original 
contractor. — Id. 

UI.  PBOCEEDINOS  TO  FEBFEGT. 

^»I28  (Tenn.)  Filing  of  an  intervening  peti- 
tion, in  action  by  owner  to  ascertain  meijian- 
ics'  liens,  within  30  days  after  completion  of  a 
building,  does  not  give  a  materialman  or  worker 
a  lien  when  no  valid  notice  of  claim  baa  tteen 
served,  under  Thom.  Shan.  Code,  J  3540. — 
Bird  Bros.  v.  Southern  Surety  Co.,  200  S.  W. 
978. 

9=>I32(9)  (Tejm.)  A  materialman  must  ei- 
ther serve  notice  of  claim  within  30  days  aft- 
er furnishing  the  last  material  or  of  expiration 
of  contract,  or  within  30  days  after  completion 
of  building,  to  obtain  a  lien,  and  service  of  no- 
tice between  such  periods,  even  if  within  30 
days  after  abandonment  of  the  work  by  the 
contractor,  is  void,  under  Thom.  Shan.  Code, 
S  3540 — ^Bird  Bros.  v.  Southern  Surety  Co., 
200  S.  W.  978. 

9»I49(3)  (Mo.App.)  To  make  a  lien  account 
containing  a  lump  sum  admissible  against  prop- 
erty of  wife,  contract  with  husband  must  be 
established,  and  that  he  was  agent  for  wife, 
because  otherwise  lien  account  would  have  to 
specify  items  of  materials  and  labor,  under 
Rev.  St.  1909,  f  8217.— MarshaU  ▼.  HaU.  20O 
S.  W.  770. 

VZL   ENTOBCEBCEIIT. 

^=»258  (Mo.App.)  Holders  of  mechanics'  Uens 
cannot  bring  themselves  within  Laws  1911,  p. 
314,  amending  mechanics'  lien  laws,  by  suing  in 
justice  court  where  effort  was  made  to  comply 
with  its  provisions,  but  must  institute  suit  in 
equity  in  court  of  record.— Weber  v.  Denny, 
200  S.  W.  87. 

9=>260(4)  (Mo.App.)  Where  petition  in  suit  to 
enforce  mechanic's  lien  was  filed  at  October 
term  and  within  90  days  after  filing  of  plain- 
tiff's lien,  h^d  suit  was  begun  within  90  days 
as  to  defendants  served  by  publication,  although 
order  of  publication  was  not  made  or  published 
until  December  term  following,  in  view  of  Rev. 
St.  1909,  f  1756.— HydrauUc  Press  Brick  Co.  v. 
Lane,  200  S.  W.  306. 

9s>260(5)  (Mo.App.)  In  suit  to  foreclose  me- 
chanic's lien,  held,  that  there  was  no  unreason- 
able delay  on  plaintitTs  part  in  proceeding  with 
case,  where  no  appUcation  to  speed  up  action 
was  made  under  Rev.  St  1009,  i  8235e,  as  add- 
ed by  Laws  1911,  p.  316.— Hydraulic  Press 
Brick  Co.  V.  Lane,  2()0  S.  W.  306. 
9=»265  (Mo.App.)  Where,  in  a  suit  to  enforce 
a  mechanic's  hen,  plaintiff's  service  by  publica- 
tion was  timely,  it  was  unnecessary  for  a  de- 
fendant, filing  an  answer  and  seeking  to  en- 
force bis  own  lien,  to  sue  out  order  for  pubUca- 
tion,  since  that  sued  out  by  plaintiff  was  suffi- 
cient for  the  whole  case. — Hydraulic  Press  Brick 
Co.  V.  Lane,  200  S.  W.  306. 
^»277(5)  (Mo.App.)  Where  petition  in  ac- 
tion to  establish  and  enforce  mechanic's  lien 
alleges  that  contract  was  entered  into  with 
husband  with  knowledge  and  approval  of  wife, 
who  owned  property,  and  lien  account  stated 
that  work  was  done  under  contract  with  hus- 
band and  wife,  there  was  no  such  variance  as 
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to  render  lien  account  inadmissible. — ^Marshall 
V.  Hall,  200  S.  W.  770. 

^s»280(0)  (Mo.App.)  In  action  to  establiBll 
and  enforce  lien  for  improTements,  evidence 
held  sufficient  as  to  wife's  knowledge  and  ap- 
proval of  work  done  under  contract  with  her 
husband  to  make  admissible  a  lien  account 
against  the  husband.— Marshall  t.  Hall,  200  & 
W.  770. 

In  action  to  establish  and  enforce  mechanic's 
lien,  lien  account  cannot  be  introduced  to  prove 
a  contract,  contract  price,  credits,  extras,  time 
of  completion  or  charges,  but  can  be  introduc- 
ed only  as  evidence  tending  to  show  that  Stat- 
utory steps  have  been  taken. — Id. 
®s»288(l)  (Mo.App.)  Statutory  requirements 
to  establish  mechanic's  lien  must  be  establish- 
ed like  other  facts,  and  submitted  to  the  jury. 
—Marshall  v.  Hall,  200  S.  W.  770. 
^=>298  (Mo.App.)  Bights  of  holder  of  notes 
secured  by  deed  of  trust  on  land  are  not  sub- 
ject to  mechanics'  liens  perfected  in  proceedings 
to  which  he  was  not  a  party.— Weber  v.  Denny, 
200  S.  W.  87. 

vm.  nn>EMiaTT  against  uens. 

€=>3I5  (Tenn.)  A  bond  conditioned  that  sure- 
ty shall  indemnify  the  owner  from  "loss  re- 
sulting from  the  enforcement  of  mechanics' 
liens,'  does  not  render  the  surety  liable  for 
attorney's  fees  and  costs  from  attempted  en- 
forcement of  liens  which  failed  because  proper 
notice  of  claim  was  not  given. — Bird  Bros.  v. 
Southern  Surety  Co.,  200  S.  W.  978. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  $=>118. 


See  Infants. 


MINORS. 


MISREPRESENTATION. 

See  Fraud. 

MISTAKE. 

•See  Eiquity,  €=>8;  Municipal  Corporations,  4s> 
325;    Reformation  of  Instruments,  ®i»19. 

MODIFICATION. 

See  Appeal  and  Error,  e=>1149-1152. 

MONEY  RECEIVED. 

®=34  (Ky.)  Cashier  of  bank,  who  placed  his 
money  to  credit  of  S.  to  meet  certified  check 
which  by  means  of  a  bet  was  collected  by  de- 
fendant, keld  to  have  no  cause  of  action  against 
defendant— BaU  v.  Clark,  20O  S.  W.  92S. 

MONOPOLIES. 

II.   TRUSTS   AMD    OTSCER    OOMBIIfA- 

TIONS   IN  RESTRAINT 

OF  TRADE. 

iS=»l7(2)  (Tex.Clv.App.)  An  agreement  be- 
tween two  persons  that  one  will  buy  from  the 
other  exclusively,  or  that  one  will  sell  to  the 
other  exclusively,  a  given  commodity,  consti- 
tutes "conspiracy  in  restraint  of  trade,"  with- 
in Vernon's  Snyles'  Ann.  Civ.  St.  1914,  art. 
7798,  subd.  1.— Pennsylvania  Rubber  Co.  ▼.  Mc- 
Clain,  200  8.  W.  586. 

MORTGAGES. 

See  (3>attel  Mortgages;  Dower,  «s»15;    Hus- 
band and  Wife,  «=»171.  170. 

I.  REQinSITES  AND  VAUDITS. 

(A)  Natare  and  Bssentlala  of  Coaveyaneea 

as   Seearlty. 

<S=925(6)  (Ark.)  Evidence  held  not  to  sus- 
tain a  finding  that  a  note  and  mortgage  of  a 


retail  dealer  was  executed  merely  as  collateral 
to  cover  probable  debits.— Hollenberg  Music 
Co.  V.  WilUams,  200  8.  W.  089. 
$=332(3)  (Ark.)  Where  bank  furnished  mon- 
ey for  purchasing  real  property,  and  deed  was 
made  directly  to  bank  as  security  for  such  ad- 
vance and  other  sums  owed  bank  by  purchaser, 
the  deed  constituted  a  mortgage. — Cramer  v. 
Remmel,  200  8.  W.  811. 

i$=>33(3)  (Ark.)  Where  plaintiff  gave  a  deed 
in  form  absolute,  and  defendant  gave  back  a 
contract  to  reconvey  on  payment  of  certain 
sums  on  certain  dates,  failure  to  make  the  pay- 
ments forfeited  the  right  to  a  reconveyance. — 
Snell  V.  White,  200  8.  W.  1023. 
«=»38(1)  (Ark.)  Kvidence  held  to  show  that 
deed  absolute  was  not  a  mortgage. — Snell  ▼. 
White.  200  S.  W.  1023. 

(D)  Validity. 

®=»86(1)  (Ky.)  Showing  that  mortgagor  was 
heavy  drinker  and  absence  of  showing  of  dis- 
position of  snrplus  money,  received  from 
mortgagee  would  not  place  burden  on  mort- 
gagee to  show  entire  good  faith  of  transac- 
tion.—Glenn  V.  Martin,  200  S.  W.  456. 
®=>86(3)  (Ky.)  In  suit  against  wife  and  chil- 
dren of  mortgagor  to  foreclose  mortgage,  evi- 
dence held  not  to  show  that  fraud  wrrs  prae- 
ticed  upon  mortgagor  claimed  to  be  inebriate, 
or  that  he  did  not  receive  money  for  which 
notes  secured  by  mortgage  were  given. — Glenn 
V.  Martin,  200  S.W.  450. 

V.  ASSIGNMENT   OF  MORTGAGE   OB 
DEBT. 

®=3264  (Ark.)  If  indorsement  of  note  was  a 
forgery,  transferee  of  note  and  mortgage  se- 
curmg  it  Arid  to  have  no  title,  however  inno- 
cent it  may  have  been. — National  Bank  of  Com- 
jnerce  v.  Plater,  200  S.  W.  793. 
«s>270  (Ark.)  Where  bank  claimed  that  note 
and  mortgage  were  transferred  to  it,  finding 
that  the  mortgagee  did  not  make  such  trans- 
fer and  that  possession  was  obtained  by  fraud- 
ulent and  unlawful  acts  held  not  clearly  against 
weight  of  evidence. — Kational  Bank  of  Com- 
merce V.  Plater,  200  8.  W.  798. 

X.  FORECI.OSXTRE  BT  ACTION. 
(O)  Operation  and  KSeot. 

®=s>590  (Ky.)  Where  one  of  two  lessors  mort- 
gaged interest  to  lessee  who  acquired  the  oth- 
er interest  and  foreclosed  purchasing  the  prop- 
erty, mortgagor's  personal  obligation  on  agree- 
ment to  pay  for  certain  improvements  held  not 
discharged,  conceding  it  was  a  lien. — Hunt  t. 
McCord,  200  8.  W.  2. 

MOTIONS. 

See  Appeal  and  Error,  <S=»29.T-301 ;  Contin- 
uance; Criminal  Law,  €=>936-958;  Indict- 
ment and  Information,  ®=>144;  Injunction, 
«=3l72;  New  Trial,  <8s»166;  Pleading,  <S3» 
862. 

MOTOR  CYCLES. 

See  Master  and  .Servant,  ®=»302;  Municipal 
Corporations,  ^=705. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Estoppel,  ^s>62;  Pleading,  ®=> 
433;  Schools  and  School  Districts;  Street 
Railroads. 

n.  OOVERNMENTAI.  POWERS  AND 
FUNCTIONS  IN  GENERAL. 

€=>57  (Tex.Civ.App.)  Municipalities  or  other 
legislative  instrumentalities  may  exercise  only 
such  legislative  powers  as  are  expressly  or  by 
implication  delegated  to  them  by  the  Legisla- 
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ture.— Lindaley  v.  Dallas  Consol.  St  Ry.  Co., 
200  S.  W.  207. 

«=»63(2)  (Tex.Cr.App.)  City  having  authority 
to  regulate  operation  ot  automobiles  for  hire, 
the  court  cannot  declare  its  regulations  unrea- 
sonable, unless  such  unreasonableness  is  clearly 
apparent— Ex  parte  Parr,  200  S.  W.  404. 

XV.  FROCEEDINOB    OF   COUNOH.    OB 

OTHER    GOVERNING    BOOT. 
<B)   Ordinance*   and   By-Lavra   In  Oeneral. 

«=>I08  (Tex.Civ.App.)  In  view  of  Dallas  City 
Charter,  art  3,  buM.  1,  art.  2,  i  8,  subd.  7,  art 
2,  S  8,  subd.  27,  and  art.  8,  §  1,  as  to  powers  of 
board  of  commissioners  and  of  voters  under 
initiative  and  referendum,  ordinance  for  license 
ing  jitneys,  passed  on  referendum,  held  invalid 
as  invading  powers  of  board.— liindsley  v.  Dal- 
las Consol.  8t.  Ry.  Co.,  200  8.  W.  207. 

4=>lil(4)  (Mo.App.)  Where  general  ordi- 
nance imposed  poll  tax  and  defined  duties  of 
atreet  commissioner  in  its  collection,  invalidity 
of  section  imposing  tax  under  Rev.  Ht  1900,  { 
9447,  held  not  to  render  whole  ordinance  in- 
valid.—VUlage  of  Nixa  v.  WUson,  200  S.  W. 
703. 

«39ill(4)  (Tex.CrJLpp.)  Invalidity  of  ordinance 
regulating  business  of  pawnbrokers  and  junk 
dMtiers  as  to  penalties  imposed  upon  pawnuro- 
kers,  held  to  render  it  void  both  as  to  pawnbro- 
kers and  junk  dealers. — Ex  parte  (^Idburg,  200 
S.  W.  380. 

«5>II4  (Tex.Cr.App.)  Const  art  3,  §  38,  pro- 
niUting  amendment  or  revival  of  statutes  by 
reference  to  title,  held  inapplicable  to  municipal 
ordinances.— Ex  parte  Parr,  200  8.  W.  404. 
4s>l2l  (Tex.Cr.App.)  One  charged  with  operat- 
ing an  automobile  for  hire  without  a  license  in 
violation  of  an  ordinance  was  in  no  position  to 
question  the  validity  of  the  ordinance  by  reason 
of  the  authority  therein  given  to  revoke  the  li- 
cense.—Ex  parte  Parr,  200  S.  W.  404. 

V.   OFFICERS.  AGENTS,  AND  EM- 
PLOYES. 

(A)  Mnnlelpal   OlBeera  In   General. 

4cBi47  (Ark.)  Person  duly  elected,  qualified, 
and  acting  as  alderman  when  he  particit>ated  in 
impeachment  proceedings,  held  an  otficer  de 
facto,  and  as  such  his  acts  were  valid,  though 
he  was  ineligible  because  be  had  not  paid  his 
poll  tax.— Faucette  v.  Uerlach,  200  S.  W.  279. 

4s»l67  (Ark.)  Where  a  street  committee  in  the 
exercise  of  its  discretion  under  a  resolution  of 
the  council  to  open  a  street  bought  and  used 
lumber  on  the  street,  such  act  was  within  the 
scope  of  its  authority  and  will  not  be  reviewed 
by  the  courts. — American  Hardwood  Lumber  Co. 
v.  City  of  Benton,  200  S.  W.  276. 

VII.    CONTRACTS  IN  GENEBAL. 

$=»248(3)  (Ark.)  Although  a  manioipal  cor- 
poration may  ratify  unauthorized  acts  of  its 
agents  or  officers  which  are  within  the  scope  of 
its  corporate  powers,  there  must  be  some  af- 
firmative or  negative  action  by  the  proper  offi- 
cers, and  mere  inaction  will  not  constitute  a 
ratification. — American  Hardwood  Lumber  Co. 
V.  City  of  Benton,  200  8.  W.  27«. 

XX.  PirBX.IC  HCPROVEHENTS. 

(B)   Preliminary    ProceedtnirB     and    Ordl- 
nanoes   or   Reaolatlons. 

4s»325  (Ark.)  Where  resolution  for  the  open- 
ing and  improvement  of  a  street  was  properly 
passed  by  the  city  council,  the  payment  of  obli- 
gations incurred  thereunder  cannot  be  defeated 
by  showing  that  the  members  of  the  council 
voted  for  it  under  a  mistaken  apprehension  as 
to  the  cost. — American  Hardwood  Lumber  Co. 
r.  City,  of  Benton,  200  S.  W.  278. 


OD)  Damosca. 

«=s>394(l)  (Mo.App.)  Rule  that  abutting  own* 
er  cannot  recover  damages  from  street  im- 
provement unless  different  in  kind  and  charac- 
ter from  those  suffered  by  others  held  inappli* 
cable  to  damages  from  change  of  grade. — Med- 
ley V.  City  of  Jackson,  200  8.  W.  676. 
^s>404(&)  (Mo.App.)  Instruction  that  meas- 
ure of  damages  from  change  of  grade  was  dif- 
ference between  value  before  and  after  filling 
and  grading  held  not  defective,  as  not  confining 
damage  to  reasonable  market  value,  in  view  of 
the  evidence. — Medley  v.  City  of  Jackson,  200 
a  W.  876. 

X.  POLICE  POWER  AND  REGITUU 
TIONS. 

<A)   Delegation,  ESateat,  and  Bxerela*  of 
Power. 

€s»592(l)  (Tex.Cr.App.)  Municipal  ordinance 
licensing  operation  of  automobiles  for  hire,  held 
not  in  conflict  with  Acts  35th  Leg.  p.  425,  c 
190,  in  view  of  section  25  thereof  and  Acts 
35th  Leg.  c.  207,  |  23.— Ex  parte  Parr,  200  S. 
W.  404. 

«=s>592(3)  (Tex.Cr.App.)  Penalties  under  or- 
dinances which  are  same  as  state  law  must 
conform  strictly  to  penalties  prescribed  by 
state  law,  and  cannot  exceed  them,  and  must 
not  conflict  with  state  law  or  Constitution.^ 
Ex  parte  Goldburg,  200  S.  W.  386. 
9=>622  (Tex.Cr.App.)  A  business  authorized  or 
regulated  by  state  law  cannot  be  prohibited  bj 
ordinance,  otherwise  than  by  grant  of  power  in 
its  charter  and  in  accordance  with. state  law  or 
constitutional  provisions. — Ex  parte  Uoldburg, 
200  S.  W.  388. 

^=»624  (Tex.Cr.App.)  Municipal  ordinances 
on  subject  as  to  which  there  is  no  state  law 
cannot  prescribe  penalties,  unless  authorized 
by  state  law,  and  without  express  charter  au- 
thority to  levy  penalties  ordinance  must  con- 
form to  any  general  statute  authorizing  pen- 
alties.—Ex  parte  Goldburg.  200  S.  W.  Ss«. 

Ordinance  of  city  of  El  Paso  imposing  pen- 
alty for  violation  of  ordinance  regulating  pawn- 
brokers  different  from  that  imposed  by  Peak 
Code  1911,  art.  041,  held  void,  as  to  penalty  im- 
posed:  there  being  no  charter  authority  ther^ 
for.— Id. 

€=9625  (Tex.Cr.App.)  Ordinance  regulating  bnsi- 
ness  of  junk  dealers,  requiring  books  of  re<^rd, 
reports  to  chief  of  police,  keeping  of  each  lot 
separate  for  two  days,  and  restricting  business 
to  hours  between  6  a.  m.  and  7:30,  etc,  held 
invalid  for  unreasonableness.— Ex  parte  Gold- 
burg. 200  8.  W.  388. 

ja.  USE  AND  REGULATION  OF  PUB. 

Lie  PLACES,  FBOPERTT. 

AND  WORKS. 

(A)   Streets   and  Otber   PabUo  Waya.  ' 

€=9705(1)    (Mo.App.)   Where  defendant  in  driv- 
ing an  automobile  violated  ordinances  by  turn-        ' 
ing  to  the  left  to  enter  an  intersecting  street        i 
before   passing   beyond  its   center,   and   though        | 
he  saw  plaintiff  coming  from  the  opposite  di- 
rection when  he  had  34  feet  in  which  to   stop 
and  could  have  stopped  in  10,  he  failed  to  stop 
it  within  44  feet  and   until  after  the  collision, 
he    was    negligent— Heryford    v.    Spitcaufsky, 
200  S.  W.  123. 

€=>70S(2)  (Mo.App.)  It  is  incumbent  on  one 
driving  an  automoDlIe  on  the  wrong  side  of  the 
street  to  use  far  more  care  than  when  on  the 
proper  side,  while  one  on  the  proper  side  was 
only  re((uired  to  use  ordinary  care  for  his  own 
safety,  in  view  of  Laws  1911,  p.  322. — Heir- 
ford  v.  Spitcaufsky,  200  S.  W.  123. 

<S==>70S(10)  (Mo.App.)  Plaintiff,  on  a  motor- 
cycle, is  not  guilty  of  contributory  negligence 
in  not  anticipating  that  defendant,  meeting  him. 
would,  in  entering  an  intersecting  street  turn 
bis  automobile  on  the  wrong  side  of  tiu  inter- 
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section,  in  violation  of  city  ordinance.— Hery- 
ford  V.  SpitcRufsky,  200  S.  W.  123. 
«=9709(12)  (Tex.Civ.App.)  Under  dty  ordi- 
nance owner  of  jitney  bus  and  surety  on  bond, 
held  liable  for  injuries  to  pedestrian  from  de- 
fective condition  of  bus  wtien  driven  by  servant 
of  person  operating  for  owner  on  percentage 
basis.— Western  Indemnity  Co.  v.  Berry,  200  8. 
W.  245. 

4=»706(1)  (Mo.App.)  A  petition  alleging  that 
defendant,  while  driving,  could  have  seen  plain- 
tiff in  a  position  of  peril  in  front  of  his  auto- 
mobile in  time  to  have  stopped,  but  failing  to 
allege  tliat  the  driver  of  the  car  saw  plaintiff's 
position  of  peril  and  "eblivioua  thereof,"  is  held 
sufficient  under  the  facts  of  the  case;  the  alle- 
xaUon  of  obliviousness  not  being  necessary. — 
Heryford  v.  Spitcaufsky,  200  S.  W.  123. 

«=»7M(2)  (Mo.App.)  Where  the  petition  al- 
leges that  the  automobile  was  negligently  run 
into  the  motorcycle,  and  the  evidence  shows  the 
motorcycle  ran  into  the  negligently  driven  tu* 
tomobile,  this  was  not  a  failure  by  plaintiff  to 
prove  his  case  in  its  entire  scope  and  meaning 
under  Rev.  St.  1900,  g  2021.  but  at  most  it  was 
a  variance  not  misleading  imder  section  1846. — 
Heryford  v.  Spitcaufsky,  200  S.  W.  123. 

®=»706(8)  (Mo.App.)  It  was  not  error  to  re- 
fuse an  instruction  that,  if  plaintiff's  motorcy- 
cle ran  into  the  automobile,  their  verdict  should 
be  for  the  defendant,  where  the  motorcs'cle  may 
have  run  into  the  automobile  and  its  drivel 
have  been  without  fault.— Heryford  v.  Spitcauf- 
sliy,  200  8.  W.  123. 

Xn.   TORTS. 

(A)  Exercise  of  Governmental  and  Corpo- 
rate Powers  In  General. 

^»733(2)  (Mo.App.)  While  a  municipal  corpo- 
ration has  the  right  to  exercise  general  govern- 
mental plans  in  construction  of  its  sidewalks, 
streets,  and  crossings,  this  does  not  excuse  it 
from  negligence  of  construction,  or  maintenance 
of  such  plan.— Birkhimer  v.  Ci^  of  Sedalia,  200 
S.  W.  298. 

$=»736  (Mo.App.)  One  injured  from  stray 
bullet  from  street  carnival  shooting  gallery 
could  not  recover  damages  therefor  from  the 
city.— Trower  v.  City  of  Louisiana,  200  S.  W. 

(C)  Defects  or  Obstmctloas  la  Streets 
and  Other  Pnbllc  IVara* 

C=9775  (Mo.App.)  One  injured  from  stray 
bullet  from  street  carnival  shooting  gallery 
could  not  recover  from  the  city  as  having  been 
injured  by  street  obstruction.— 'Trower  v.  City 
of  Louisiana,  200  S.  W.  79ii. 

Municipalities   are   liable    for   injuries    from 
Btrcet  obstructions. — Id. 


»803{1)  (Ky.)  When  two  or  more  persons  en- 
gaged in  joy  riding  upon  alleged  defective 
street  at  a  dangerously  high  rate  of  speed, 
they  assumed  risk  of  danger  not  only  from  vio- 
lent movement  of  the  car,  but  from  the. inabil- 
ity of  the  driver  to  avoid  accident— Winston's 
Adm'r  v.  City  of  Uenderson,  200  S.  W.  330. 

One  who  voluntarily  permits  himself  to  be 
driven  about  alleged  defective  streets  in  a 
motorcar  operated  by  a  drunken  chauffeur 
does  not  exercise  ordinary  care  for  his  own 
safety. — Id. 

It  was  contributory  negligence  for  automobile 
driver,  after  he  had  broken  the  stearing  gear, 
to  accelerate  speed  in  order  to  climb  out  of  a 
ditch  into  which  the  car  had  slipped,  alleged 
to  have  happened  on  account  of  defective 
streets. — Id. 

If  automobile  driver  during  journey  becomes 
so  intoxicated  as  to  lose  control  of  the  ear 
and  the  passenger  knows  of  such  fart,  and  does 
not  exercise  due  care  by  requiring  the  driver 
to  stop,  and  by  alighting,  or  requiring  him  to 


turn  over  control  to  a  competent  person,  li* 
cannot  recover. — ^Id. 

^s»8l6(6^  (Mo.App.)  In  a  personal  injury  ac- 
tion agamst  a  city,  plaintiff  need  not  plead 
the  absence  of  light  at  a  crossing  as  negli- 
gence in  order  that  it  may  be  considered  as 
bearing  on  the  question  of  cuotributory  neg- 
ligence.—Birkhimer  V.  City  of  Sedalia,  200  S. 
W.  298. 

4=»8I8(6)  (Ky.)  In  action  against  the  city  for 
death  of  passenger,  a  guest  in  automobile,  when 
the  car  overturned  when  it  struck  a  ditch  'in 
the  road,  the  jury  could  consider  the  intoxica- 
tion of  plaintiff's  intestate. — Winston's  Adm'r 
V.  City  of  Henderson,  200  S.  W.  330. 

If  deceased  was  so  incapacitated  by  volun- 
tarily drinking  intoxicants  tlmt  be  lost  use  of 
his  Umbs,  or  was  reckless  or  careless,  and  his 
want  of  care,  no  matter  how  occasioned,  con- 
tributed to  bring  about  the  injury,  the  drunken- 
ness may  be  shown  in  action  against  city  al- 
leging defective  condition  of  streets. — Id. 
4=9821(24)  (Mo.App.)  Notwithstanding  '  plain- 
tiff knew  steps  led  from  sidewalk  to  street  at 
that  place,  there  being  no  lights,  and  he  think- 
ing he  bad  not  reached  the  steps,  when  he  fell 
sustaining  injury,  he  was  not,  as  matter  of  law, 
chargeable  with  contributory  negligence. — Birk- 
himer V.  City  of  Sedalia,  200  8.  W.  298. 

Xm.   FISGAI.  MANAOEMEirr,  PUBLIC 

DEBT,  BECITitmES,  AND 

TAXATION. 

(D)   Taxes    and    Otber    Revenne,    and«  A»- 
pUoatlon  Tliereof. 

<S=9969(1)  (Mo.App.)  Under  Rev.  St.  1900,  i 
9447,  ordinance  levying  poll  tax  and  claimed 
to  be  merely  a  levy  for  the  current  year  held 
sufficient  to  justify  the  tax,  though  based  on  no 
general  ordinance. — Village  of  Mza  v.  Wilson, 
20O  S.  W.  703. 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «s»738-826. 

NAMES. 

See  Larceny,  4s>40. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

I.  RIGHTS  OF  P1TBU0. 

<e=>29  (Ark.)  The  right  of  the  public  to  hunt 
and  fish  on  navigable  waters  extends  to  high- 
water  mark,  and  the  state  cannot  alienate  nor 
abdicate  the  trust  to  hold  them  for  such  use. — 
State  V.  Parker,  200  S.  W.  1014. 

H.  I.ANDS  tTNDER  WATER. 

^=>36(3)  (Ark.)  Lowlands  covered  with 
blackthorn,  cottonwood,  maple,  and  honey  lo- 
cust, with  an  undergrowth  of  vines  and  briars, 
are  not  a  part  of  the  lake  on  which  they  bor- 
der, although  submerged  part  of  the  year. — 
State  V.  Parker,  200  S.  W.  1014. 
«=>36(4)  (Ark.)  The  state  acquires  by  ad- 
verse possessipn  any  private  land  submerged 
by  the  building  of  a  levee,  although  the  owner 
continues  to  make  futile  efforts  to  drain  it,  and 
after  seven  years  the  right  to  fish  and  hunt 
thereon  are  in  the  public— State  v.  Parker,  200 
S.  W.  1014. 

m.  RIPARIAN  AND  I.ITTORAX. 
RIGHTS. 

«=>39(4)  (Tex.Civ.App.)  Channel  of.  naviga- 
ble stream  held  in  state  so  that  riparian  pro- 
prietor   cannot    complain    that    a    municipality 
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dammed  auch  stream  under  authority  ot  state. 
—Moore  t.  City  of  Dallas,  200  S.  W.  870. 

NAVIGATION. 

See  Navigable  Waters. 


NEGLIGENCE. 

See  Carriers,  «=»108,  120,  158,  172,  218,  284. 
320:  Death,  <8=>48-104;  Electricity :  Gas; 
Master  and  Servant,  <S=02-297,  JOl-332 ; 
Municipal  Corporations,  €=»705,  706;  liau- 
roads,  <8=>222-446;   Trial,  <8=»295,  296. 

I.  ACTS   OB   OMISSIONS  CONSTITUT* 

ING   NEGLIGENCE. 

(C)   Comdltlom  and  lJ»e  of  I^nd,  BalldlnK* 

and  Other  Stractvrea. 

<S=>32(1)  (Ky.)  When  licensee  enters  on 
grounds  of  another,  he  must  take  them  as  he 
finds  them,  at  his  peril,  and  owner  is  Uable 
only  for  injuries  from  willful  acts.— Bales  v. 
LouisvUle  &  N.  K.  Co..  200  S.  W.  471. 
<S=»44  (Ky.)  Where  a  room  adjoining  a  gym- 
nasium was  used  as  a  storeroom,  the  gymna- 
sium was  not  liable  for  injuries  to  one  fall- 
ing and  his  head  striking  a  plank  therein,  the 
f^  not  being  occasioned  by  anythmg  m  the 
room.— Trautfi  v.  Mackm  Council  No.  20B, 
loung  Men's  Institute.  200  S.  W.  338. 
«=>5I  (Ky.)  Owner  of  stockyard,  wherein  was 
tank 'for  dipping  cattle,  which  premises  were 
inclosed   by   fence    constructed    reasonably    to 

Brevmt  children  from  climbing  oyer,  was  not 
able  for  death  of  child  from  fallmg  into  tank 
when  he  found  roundabout  way  to  ^t  into 
premises  through  gate.-McMilliu's  Adm  r  v. 
Bourbon  Stockyards  Co.,  200  S.  W.  328. 

II.  PROXIMATE  CAVSE  OF   INXUBT. 

«=»56(1)  (Ky.)  Injury  to  one  falling  in  a  gym- 
nasium without  any  known  reason  whUe  taking 
off  his  coat,  his  head  striking  on  a  board  hold- 
ing a  bolt,  was  not  proximately  caused  by  such 
board  holding  the  bolt,  but  by  the  fall.-Trauth 
v    Mackln  CouncU  No.  205,  Young  Men's  In- 
stitute, 200  S.  W.  338. 
ni.   CONTRIBUTORY    NEGUGENOB. 
(D)  Compamtlve  Reflrllarenoe. 
«=>IOI   (Mo.)  Contributory  neghgence  is  not  a 
bar  to  recovery  for  injuries  to  a  servant  under 
the  federal  law,  but  only  goes  to  the  amount  of 
diimage8.-Williams  v.  Prycr,  200  S.  W.  53. 

IV.  ACTIONS. 
(B)  Bvldence. 

«=»I2I(1)  (Ky.)  To  show  negligence  of  a  gym- 
nasium in  having  a  board  holding  a  bolt  in  a 
storeroom  of  dismanUed  apparatus,  one  faU- 
ing  on  such  bolt  must  prove  that  the  gym- 
nasium left  the  board  where  it  ought,  in  the 
exercise  ot  ordinary  care,  have  anticipated 
that  one  of  its  members,  in  the  use  of  a  Punch- 
ing bag  or  in  going  to  and  from  it,  might  fall 
and  bl  injured  thereby.-Trauth  y,  Mackin 
Council  No.  205,  Young  Men's  Institute,  MO 
S.  W.  338. 

to  Trial.  Jodar««e«*.  *»*  Revlevr. 
<8s>l36(10)  (Ky.)  When  there  is  conflict  in 
evidence  as  to  whose  negligenca  caused  injury, 
case  is  for  jury  under  proper  mstructions.— 
i>oui8vllle  &  N.  R.  Co.  v.  Treanor's  Adm  r, 
200  S.  W.  634. 

<Ss»l36(14)  (Ky.)  It  is  only  when  there  is 
room  for  reasonable  difference  of  opinion  as  to 
what  should  be  done  or  not  done  m  discharge 
of  duty  that  the  question  is  for  the  jury.- 
Troutman's  Adm'x  v.  Lomsyille  &  N.  R.  Co., 
200  S.  W.  488. 

NEGOTIABLE  INSTRUMENTS. 

See  Bill*  and  Note*. 


NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  <&=>938-045. 

NEW  PROMISE. 

See  Limitation  of  Actions,  ^=»143. 

NEW  TRIAL 

See  Appeal  and  Error.  €=»293-301,  933.  U77, 
1178;   Criminal  Law,  <8=>936-958,  U24. 


IX.  GROUNDS. 

ID)  DI«anaIlfloatton    or    «ll«con««ct   o«   or 
AaeotlBK  JuxT' 

«=5>44(1)  (Tex.Civ.App.)  Act  of  juror  during 
introduction  of  evidence  in  action  to  replevin 
diamond  in  pladng  dampened  paper  over  it, 
and  calling  attention  of  other  jurors  to  fact 
that  presence  of  flaw  testified  to  by  plainnff 
was  thereby  made  more  apparent,  did_  not  evi- 
dence undue  bias  authorizing  new  trial.- Hall 
V.  Collier,  200  S.  W.  880. 

(F)  Verdict  or  Findlnsa  Contrary  to  I.aw 
or   Evidence. 

«=375(4)  (Ky.)  In  view  of  Civ.  Code  Prac.  f 
341,  prohibiting  granting  new  trial  for  inade- 
quacy of  damages  in  an  action  for  personal  in- 
jury, where  only  general  damages  were  asked, 
the  court  could  not  grant  c  nw  trial  for  the 
inadequacy  thereof.- Chesapeake  &  O.  Ry.  Co. 
V.  Williams'  Adm'r,  200  S.  W.  451. 

III.  PROCEEDINGS  TO  PROCURE 
NEW  TBIAIk 

<S=»I66(3)  (Tex.Civ.App.)  One  can  obtain  new 
trial  by  original  proceeding  after  term  of  court 
has  expired  only  by  affirmatively  alleging  dili- 
gence to  prevent  judgment,  or  that  defense  m 
original  action  was  prevented  solely  by  fraud, 
accident,  or  opposing  party's  acta.- Knox  t. 
Home,  200  S.  W.  25§. 

NIL  DEBET. 

See  Pleading,  ^=>8. 

NON  COMPOS  MENTIS. 

See  Insane  Persons. 

NON.  EST  FACTUM. 

See  Alteration  of  Instruments,  <=s>27;  Appeal 
and  Error,  «=»194. 

NONSUIT. 

See   Dismissal   and   Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Bills  and  Notes,  <8=»342,  344;  Crimmal 
Law,  <g=»1081;  Estoppel,  *=>54;  Execution. 
<S=>i84;  Fraudulent  Conveyances,  «=»lfK): 
Insurance,  <&=>539;  Lis  Pendens;  Principal 
and  Agent,  «=177;  Vendor  and  Purchaser. 
<£=3231. 

NOVATION. 

«=»7  (Tei.Civ.App.)  Where  defendant  agreed 
to  pay  a  broker  a  certain  commission,  and  la- 
ter the  broker  agreed  to  accept  a  smaller  com- 
mission if  he  would  sign  contract  before  a  cer- 
tain hour,  and  defendant  faUed  to  signit,  there 
was  no  novation.— Hix  v.  TomUnson,  200  S.  W. 
S97. 

e=>\2  (Tex.Civ.App.)  A  novation  which  does 
not  clearly  appear  will  not  be  presumed.— Hix 
V.  TomUnson,  200  S.  W.  897. 

The  burden  rests  upon  him  who  would  rely 
OB  a  novation.— Id. 
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NUISANCE. 

See   Action,    <=>S3;    Mnnidpal   Gorporationa, 

NUMBER  OF  WITNESSES. 

See  Eridence.  «=>598. 

OBJECTIONS. 

See  PleadiDg,  «=s»418;    Trial,  «a>183. 

OBSTRUCTIONS. 

See  Mnaicipal  Corporations,  <S=>775. 

OFFICERS. 

See  Abatement  and  Revival,  $=36S;  Banks  and 
Banking,  «=»114,  118;  Clerks  of  Courts; 
District  and  Prosecuttne  Attorneys;  False 
Imprisonment,  4ts>7;  Judges:  Justices  of 
the  Peace;  BeceiTers;  Sheriffs  and  Con- 
stables. 

I.   APPOIKTMEIfT.    QUAXIFIOATIOH. 
AITD  TENURE. 

(A)  Oflees,  aad  Pow^er  to  Appoint  to  aad 
ReiaoTe  from  Ofllee. 

4=94  (Tex.CIv.App.)  Governing  body  under 
which  pablic  oflScer  holds  o£Sce  may  abolish  or 
change  compensation  during  term  of  office  of 
incumbent— Carver  v.  Wheeler  County,  200  S. 
W.   537. 

(F)  Torn  o<  Ofllee,  TmemB«tea,  wtMt  Bald> 
IBV  Over. 

4=952  {Tex.Civ.App.)_  County  treasurer's  term 
of  office  did  not  begin  before  election,  within 
Ilev.  St  1911,  art.  7086,  providing  salaries  of 
officers  shall  not  be  diminished  during  term  of 
office,  though  political  complexion  of  county 
was  so  predominately  Democratic  that  only 
real  contest  was  in  primaries. — Carver  t. 
Wheeler  County,  200  S.  W.  537. 

in.   RIGHTS,  POW^ERS,  OTTTTES,  AND 
riABIUTIES. 


(Tex.)  An  official  appointed  to  an  on- 
constitutional  office  is  not  entitled  to  compen- 
sation for  Hervicea  rendered. — Maud  v.  Terrell, 
200  S.  W.  375. 

<8=»I00(1)  (Tex.Oiv.App.)  Relation  between 
holder  of  public  office  and  government  is  not 
that  of  employer  and  employ^,  and  their 
rights  are  not  to  be  determined  by  rules  of  con- 
tracts of  employment;  so  that  governing  body 
under  which  public  officer  holds  office  may 
abolish  office  or  change  compensation  during 
term  of  office  of  incumbent. — Carver  v.  Wheel- 
er  County,  200  S.  W.  537.  ' 

OPEN  ACCOUNTS. 

See  Account,  Action  on. 

OPINION  EVIDENCE. 

See  Criminal  Law,  4=^48~191;  Evidence,  4=9 
470-647. 

ORDINANCES. 

See  Municipal  Corporations,  4=>108-121,  892- 
625,  969. 

OUSTER. 

See  Abatement  and  Revival,  4=968. 

OVER-EXERTION. 

See  Master  and  Servant,  4=9222. 

PARDON.  . 

4=94  (Ark.)  Powers  of  Governor  under  Const 
art    6,    i    18,    in    view    of    article    2,    {    12, 


Itld  limited  to  extension  of  clemency  to  indi- 
viduals under  sentence  or  Judgment  for  crime, 
penalty,  or  forfeiture;  and  not  to  relief  from 
civil  penalties  and  forfeitures,  as  general  re- 
mission of  tax  penalties  under  Acts  1917,  p. 
1237.— Button  v.  McCleskey,  200  S.  W.  1032. 

PARENT  AND  CHILD. 

See  Divorce,  «=929S-309;  Evidence,  4s>237; 
Guardian  and  Ward,  4=929:  Infants;  Mas- 
ter and  Servant,  4=9301,  302,  33p. 

4=>2(2)  (Ky.)  By  common  law  and  under  Ky. 
St.  !  2016,  after  the  death  of  the  wife,  the 
husband,  if  fit,  has  a  superior  right  over  all 
others  to  the  custody  of  a  minor  child. — Balli- 
har  V.  Motschmann,  200  S.  W.  3oS. 
4=92(3)  (Ky.)  It  is  only  in  cases  where  there 
is  a  duubt  as  to  the  right  of  the  matter  that 
the  preference  of  a  child  will  be  considered  as 
to  who  shall  be  its  custodian.— Rallihan  v. 
Motschmann,  200  S.  W.  368. 
4=92(3)  (Ky.)  The  chancellor,  in  fixing  the  cus- 
tody of  a  niinor  child,  will  keep  in  view  primari- 
ly the  welfare  of  the  child,  and,  in  case  of  a 
separation  of  father  and  mother,  will  confide  its 
custody  to  the  parent  who  is  mo.st  suitable. — 
Edleson  v.  Edleson,  200  S.  W.  625. 
4=>2(3)  (Mo.App.)  While  the  paramount  consid- 
eration in  fixing  the  custody  is  the  welfare  of 
a  child,  a  parent  is  entitled  to  its  custody,  un- 
less it  appears  that  the  best  interest  of  the  child 
demands  he  should  be  deprived  of  such  custody; 
the  presumptions  being  with  the  parent — Ex 
parte  Smith,  200  S.  W.  681. 
4=>2(4)  (Ky.)  In  determining  the  suitability  of 
a  father  to  have  custody  of  his  minor  child, 
the  court  will  consider  his  moral  fitness,  habits, 
surroundings,  age,  financial  ability,  interest, 
and  affection  for  child,  and  any  circumstances 
prejudicial  to  the  interests  of  the  child,  in- 
cluding breaking  present  relations,  but  the 
burden  is  on  the  other  person  to  show  un- 
fitness.—Rallihan  V.  Motschmann,  200  S.  W. 
358. 

Kvidence  held  to  show  that  a  father  was  a 
fit  person  to  have  custody  of  a  minor  daughter. 
—Id. 

That  a  father  remained  away  from  his  minor 
daughter  for  six  years  is  no  more  than  evi- 
dence of  want  of  affection  on  his  part  in-  an 
action  involving  custody  of  such  child,  which 
can  be  disproved  by  other  circumstances. — Id. 

That  awarding;  by  a  court  of  equity  <^  the 
custody  of  a  child  to  its  father  would  in  effect 
permit  a  child  to  be  taken  out  of  its  jurisdic-. 
tion  is  no  good  reason  for  denying  custody^  of 
the  child  to  one  who  is  entitled  to  possession. 
-Id. 

4=93(1)  (Ky.)  A  husband  and  wife  cannot  make 
a  contract  with  each  other  for  maintenance  of 
their  child,  which  the  court  is  compelled  to  en- 
force, nor  can  the  husband  relieve  himself  of 
his  primary  liability  to  maintain  his  child  by 
contract— Edleson  v.  Edleson,  200  S.  W.  625. 

It  is  not  illegal  for  parents  who  have  separat- 
ed to  contract  for  maintenance  of  their  child, 
but  the  court  will  not  recognize  such  contract 
unless  it  insures  proper  care  and  maintenance. 
—Id. 

4=913(1)  (Mo.)  A  father  is  not  liable  for  the 
torts  of  his  minor  or  adult  children  simply  be- 
cause of  the  relationship. — Hays  v.  Hogan, 
200  S.  W.  286. 

A  father  is  not  liable  for  the  negligence  of  a 
minor  son  in  driving  an  automobile  purchased 
for  the  use  of  the  family,  in  furtherance  of 
the  child's  own  business  or  pleasure,  and  per- 
mission of  the  father  is  immaterial. — Id. 
4=9 1 6  (Tcx.Civ.App.)  If  claimant  of  cotton 
levied  on  under  execution  against  his  father 
was  emancipated  at  17,  and  did  business  for 
himself  and  in  his  own  name,  and  rented  land 
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and  grew  cotton  at  bia  own  expense,  cotton  be- 
longed to  him,  and  not  to  his  father.— Turner  t. 
Brown,  200  S.  W.  1161. 

PAROL  EVIDENCE. 

See  Evidence,  <8s9397-461. 

PARTIES. 

For  parties  to  particular  proceedings  or  in- 
struments, see  also  the  various  specific 
topics.     . 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

m.   ITEW  PARTIES  Ain>  CHANGE  OF 
PARTIES. 

^=>48  (Ark.)  In  suit  to  collect  for  cotton  sold, 
where  intervener  disclaimed  any  interest  in 
cotton,  and  testified  that  she  had  mortgaged  it 
to  her  father,  court  did  not  err  in  ignoring  her 
interplea  and  instructing  jury  to  determine 
whether  cotton  was  owned  by  her  father  or  an- 
other claimant.— Haney  v.  Johnson,  200  S.  W. 
78a 

^=954  (Mb.App.)  Plaintiff  can  amend  his  peti- 
tion so  as  to  bring  in  an  entirely  new  party  de- 
fendant, where  such  defendant  is  duly  served 
■*ith  process. — Kepley  v.  Park  Circuit  &  Realty 
Co.,  200  S.  W.  760. 

4=964  (Ark.)  One  joined  as  party  plaintiff 
without  bis  consoit  and  over  his  refusal  should, 
on  trial  of  case,  be  considered  a  defendant. — 
Young  V.  Fowler,  200  S.  W.  813. 


XI. 


PARTITION. 

ACTIOSrS  FOR  PARTTTION. 


(A)   Rltrlit  of  AotloB  and  Defemaes. 

^=>12I3)  (Ark.)  A  homestead  is  not  subject  to 
partition.— Stuckey  v.  Horn,  200  8.  W.  1025. 
«5>26  (Tex.Civ.App.)  Right  of  cotenant  to 
possess  and  improve  land  was  neither  destroy- 
ed nor  suspended  by  commencement  of  other 
cotenants'  suit  for  partition  against  him.— 
Broom  t.  Pearson,  200  S.  W.  191. 

(B)  Proceedings   and  Relief. 

4s»55(2)  (Tex.Civ.App.)  Joint  owners  in  par- 
tition suit  were  not  required  specifically  to 
plead  their  respective  titles.— Tompkins  T. 
Hooker,  200  S.  W.  193. 

«=377(4)  (Ky.)  TJnder  Civ.  Code  Prac.  |  126, 
mibsecs.  1,  3,  in  suit  to  sell  land  for  division, 
proof  of  allegation  of  indivisibility  held  neces- 
sary because  of  infancy  of  defendants,  but  not 
because  of  nonresidence  in  view  of  guardian's 
answer.— PoUard  v.  Hamilton,  200  S.  W.  621. 

Infants'  statutory  guardian  held  not  author- 
ised in  suit  to  sell  land  for  division  to  waive 
froof  of  indivisibility  in  view  of  Civ.  Code  Prac. 
126,  Bubsec.  1,  and  the  rule  as  to  proof  of 
such  fact  when  denied. — Id. 

Where  land  in  which  infants  had  interest 
consisted  of  only  3^  acres,  with  a  house  on  It, 
and  one  joint  owner  had  only  a  one-twentieth  in- 
terest, held,  that  indivisibility  might  be  presum- 
ed without  proof. — Id. 

4=»78  (Tex.Civ.App.)  In  Texas,  in  effecting 
partition  of  land  owned  in  common,  where  one 
has  improved  part,  it  is  rule  to  allot  such  part 
to  Mm  if  possible  without  detriment  to  interest 
of  bis  cotenants.— Broom  v.  Pearson,  200  8.  W. 
191. 

Tenant  in  common  against  whom  partition 
was  sought  by  his  pleadings  held  to  have 
brought  himself  within  rule  that  in  effecting 
partition  of  land  owned  in  common,  where  one 
cotenant  has  improved  a  part,  that  part  must 
be  allotted  to  him  if  possible  without  detri- 
ment to  cotenants.- Id. 

4=i»83  (T«x.Civ.App.)  In  partition  proceedings 
as  to  land  owned  by  cotenants,  equity  will  usu- 
ally set  aside  ta  purchaser  from  one  portion  de- 


scribed in  deed,  if  possible  without  injury  to 

other  cotenants,  and  division  will  be  made  ac- 
cording to  value,  exclusive  of  purchaser's  im- 
provements, where  all  common  property  is  be- 
fore court.— Tompkins  v.  Hooker,  200  a  W. 
UG. 

Where  portion  of  land  previously  conveyed  to 
third  person  by  cotenant  was  omitted  from  par- 
tition suit  between  cotenants  because  of  ad- 
verse tities,  though  court  may  not  exercise  any 
power  of  partition  over  lands  sold,  it  may  con- 
sider portion  to  ascertain  its  value  and  be  gov- 
erned thereby  in  adjusting  equities  of  parties, 
not  by  what  remains. — Id. 

®=386  (Tex.Civ.App.)  In  partition  between 
cotenants,  plaintiffs  were  entitled  only  to  their 
proportion  of  the  rents  after  they  were  legally 
ousted  from  possession. — Tompkins  v.  Hooker, 
200  S.  W.  193. 

$=>  1 1 3  (Ky.)  Id  a  suit  to  sell  land  for  divi- 
sion, where  defendants  appealed  only  from  the 
judgment  ordering  the  sale,  and  not  from  the 
order  confirming  the  sale,  the  inadequacy  of  the 
price  could  not  be  reviewed. — Pollard  v.  Hamil- 
ton, 200  S.  W.  621. 

PARTNERSHIP. 

in.  MITTITAL   RIGHTS.   DUTIES.   AHS 
XJABII.ITI£8    OF    PARTNERS. 
(A)  Firm   Propertr   and   Bnatneaa. 

€=989  (Tex.Civ.App.)  Law  fixes  lien  for  inter- 
est of  partner  in  personal  property  of  firm,  and 
in  suit  by  partner  to  recover  fiftii  interest  in 
tools  and  profits,  no  evidence  was  necessary, 
except  that  there  was  partnership  property 
in  hands  of  defendant,  and  that  plaintiff  owned 
an  interest— Levin  v.  Steinle,  200  S.  W.  1137. 

IV.  RIGHTS  AND   LIABIUTIEB  AS 

TO   THIRD    PERSONS. 

(A)  Representation    of    Firm    bjr    Partaer. 

<8=>)52  (Tex.Civ.App.)  Partnership  Aeld  bound 
by  representations  of  member,  acting  for  it 
and  for  his  sister,  that  latter,  by  payment 
of  principal  and  interest  of  vendor's  lien  notes 
owned  by  trust  company  acquired  title  to  them, 
consequently  vendor's  lien  for  their  security. — 
Bolding  V.  Holding,  200  S.  W.  687. 

$=>I56  (Tex.Civ.App.)  Where  partner  in  drag 
firm,  in  inducing  sister  to  purchase  vendor's 
lien  notes,  acted  for  benefit  of  firm,  his  part- 
ner was  estopped  to  say  that  so  far  as  be  was 
concerned  sister  did  not  acquire  vendor's  lien 
against  land  of  partnership.— Bolding  t.  Bold- 
ing, 200  S.  W.  587. 

(C)  Application  ■  of    Assets    to    Llakllitics. 

«=3l79  (Tex.Civ.App.)  Partnership  property 
ia  liable  for  partnership  debts,  and  each  part- 
ner has  right  to  demand  it  be  so  applied. — 
Bolding  V.  Bolding,  200  S.  W.  587. 

(D)  Actions  by  or  Aacalnst  Ftms  or  Part- 

ners. 

®=>2I8(2)  (Ky.)  In  action  against  daimed 
partners,  instruction  not  confining  issue  of 
partnership  to  fact  that  defendants  as  part- 
ners were  owners  of  hemp  in  controversy 
when  contract  for  its  sale  to  plaintiff  was 
made,  held  not  misleading.- Holticlaw  v. 
Spears,  200  8.  W.  7. 

VH.  DISSOIiUTION.    SETTUEMENT. 

AND  AGGObHTZNO. 

(D)   Actions  for  Dlssolntlon  and  Aeeonat- 

€=»336(3)  (Tex.Civ.App.)  In  action  to  recover 
partner  s  fifth  interest  in  plumbing  tools  and 
in  profits  of  firm,  evidence  that  plaintiff  was 
entitled  to  one-fifth  of  profits,  or  |12(),  held  to 
sustain  judgment  for  that  amount. — Levin  t. 
Steinle,  200  S.  W.  U37.  ,  ^^^.^ 
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PASSENGERS. 

See  Carriers,  «3>238-416. 

PATENTS. 

See  Sales,  «=>38,  41. 

PAWNBROKERS. 

See  Municipal  Corporations,  $=3lll 

PAYMENT. 

See  Accord  and  Satisfaction:  Adverse  Pos- 
session, 4=>88;  Compromise  and  Settle- 
ment; Corporations,  €=>668;  Drains,  ®=385; 
Executors  and  Administrators,  9=3206-271; 
Garnishment,  ^=>238;  Insurance,  ^=9602; 
Sales,  «=>202;  Subrogation;  Taxation,  «=> 
616;    Vendor  and  Purdiaser,  «=»170. 

V.   BECOVXRT  OF  PATMEITTS. 

€s>82(l)  (Mo.App.)  One  who  voluntarily  pays 
money  with  fnu  knowledge  as  to  claim  made 
cannot  recover  it  back  in  absence  of  fraud  or 
duress,  although  money  was  not  actually  due. — 
Pritchard  v.  People's  Bank  of  Holcomb,  200  S 
W.  665. 

^=>87(3)  (McApp.)  One  who  acquired  title 
from  judgment  debtor  cannot,  having  bought 
in  land  at  execution  sale,  recover  amount  paid 
on  bid  on  theory  that  he  paid  it  under  duress 
to  protect  his  title  against  future  litigation. — 
Pritchard  v.  People's  Bank  of  Holcomb,  200  S. 
W.  665. 

PENALTIES. 

See  Intoxicating  Liquors,  «s>181;  Master  and 
Servant,   <e=>S3;    Taxation,   «=>844. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival,  «s>9,  16;  lis 
Pendens. 

PERFORATIONS. 

See  Bills  and  Notes,  <3=»342. 

PERISHABLE  GOODS. 

See  Carriers,  ^=>94. 

PERSONAL  INJURIES. 

See  Carriers,  •s»284  320;  Electricity,  «=» 
15;  Evidence,  ^=b128;  €ias;  Master  and 
Servant,  ^a92-297;  Negligence;  Railroads, 
<S=>30&-360,  355-401;  Trkl,  «si>iei,  244, 
261,  262,  263,  256,  260. 

PETITION. 

See  Habeas  Corpus,  9s»54. 

PHYSICIANS  AND  SURGEONS. 

See  Indictment  and  Information,  4s>124; 
Master  and  Servant,  €=>92. 

PLEA. 

See  Criminal  Law,  «=»202. 

PLEADING. 

See  Limitation  of  Actions,  4=>188. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.   FORM  AMD  AIXEOATIOK8  UT 
OENERAIi. 


»8(2)  {Ark.>  Answer   in   action    on   account 
denying    indehtedness    as    shown    by    verified 


statement  is  a  mere  nil  debet  and  insufficient, 
as  it  presents  only  pleader's  conclusion.— 
Brooks  V.  International  Shoe  Co.,  200  S.  W. 
1027. 

4=>8(21)  (Tez.Civ.App.)  Id  action  for  conver- 
^on  of  notes,  allegations  that  plaintiff  never 
parted  with  title,  and  that  defendant  knew 
plaintiff's  purpose  in  transferring  the  notes  to 
a  third  person,  and  that  defnndant  in  collecting 
the  notes  knowingly  perpetrated  a  fraud  upon 
plaintiff,  were  mere  conclusions. — Wilkirson  v. 
Bradford,  200  S.  W.  1094. 
«=»34(8)  (Tez.Civ.App.)  Against  a  general  de- 
murrer all  presumptions  are  indulged  in  favor 
of  the  petition.— Lang  v.  Bohlen,  200  S.  W.  429. 
«=334(4)  (Tex.Civ.App.)  If  plaintiff  desires  to 
know  more  specifically  what  representations 
were  which  defendant  alleged  induced  the  note 
in  suit,  he  may  acquire  such  information  by 
special  exception,  in  which  case  every  presump- 
tion is  indulged  against  the  sufficiency  of  the 
allegations.- Lang  v.  Bohlen,  200  S.  W.  429. 
$=s>34(0)  (Mo.)  In  action  for  conversion,  peti- 
tion held  sufficient  in  aid  of  verdict  for  plaintiff 
as  against  objection  that  it  did  not  allege  plain- 
tiff's right  of  possession.  (Per  Blair  and  Walk- 
er, JJ.)— Twentieth  Century  Machinery  Co.  v. 
Excelsior  Spring  Mineral  Water  &  Bottling 
Co.,  200  S.  W.  1079. 

m.  PI.EA  0&  AKSWER.  PBOB»-0Olt- 

7X.AIMT.   Ain>   AFFIDAVIT 

OF  DEFENSE. 

(C)  Tpareraes  or  Denlalu  a»d  Admisstona. 

«=>I29(2)  (Tex.Civ.App.)  Where  plaintiff  al- 
leged damages  from  defendant's  breach  of  con- 
tract to  lease  land  on  shares,  and  defendant  re- 
plied that  he  had  cultivated  in  a  farmerlike 
manner  and  harvested  crops  of  a  specified  val- 
ue, mere  absence  of  general  or  special  denial  as 
to  the  damages  did  not  admit  amount  alleged  in 
petition.— Thompson  v.  Fleming,  200  S.  W. 
U34. 

nr.   REPUOATION  OR   REPI.T  AMD 
SUBSEQUENT  PLEADINGS. 

®=3|82  (Ky.)  In  suit  to  compel  removal  of 
bridge  constructed  on  public  street,  allegations 
in  answer  of  defendant  s  ownership  of  the  land 
held  not  confessed,  though  not  traversed. — City 
of  Pineville  v.  Pineville  Bridge  Co.,  200  S.  W. 
659. 

V.   DEMURRER   OR  EXOEPTIOM. 

9=>2I4(3)  (Ky.)  Certificate  of  insurance  com- 
missioner, made  part  of  cross-petition,  certi- 
fying that  proceedings  by  incorporators  were 
in  compliance  with  law,  will  be  taken  as  true 
on  demurrer. — Darnell  v.  Equity  Life  Ins.  Co.'s 
Receiver,  200  S.  W.  967. 

^=>2I7(2)  (Ky.)  Where  defendant's  answer 
cured  defects  in  plaintiff's  petition,  defendant 
could  not  have  demurrer  to  his  answer  car- 
ried back  to  the  petition. — Supreme  Council, 
Catholic  KnighU  of  America,  v.  Wathen,  200 
S.  W.  320. 

Vn.   SIOMATURE  AMD   VERXFIOA- 
TION. 

«=>29l(2)  (Tez.Civ.App.)  If  defendant  desir. 
ed  to  place  in  issue  either  signing  or  delivery 
of  bill  of  sale  pleaded  by  plaintiff,  ii  was  nec- 
essary for  him  to  deny  same  under  oath  as  re- 
quired by  Rev.  St.  1911,  art  1906.— Smith  t. 
Smith,  200  S.  W.  540. 

(9=^292  (Tex.Civ.App.)  In  view  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  3712,  requiring 
verified  denial  in  suit  on  "open  account,  sup- 
ported by  affidavit,  mere  fact  that  account  sued 
on  consisted  of  single  transaction  did  not  show 
that  it  was  not  open  account. — Peterson  v.  Gra- 
ham-Brown Shoe  Co.,  20O  a  W.  899. 
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XI.  X0TI01T8. 

«=>362(3)  (Mo.App.)  Though  defendant  first 
filed  general  denial  as  its  answer  with  fuU 
knowledge  of  all  facts,  yet,  where  plaintiff  was 
not  by  reason  of  that  fact  induced  to  spend 
money,  etc.,  overruling  of  plaintiff's  motion  to 
strike  out  alleged  new  matter  in  amended  an- 
swer set  up  as  affirmative  defense  was  not  ob- 
jectionable.—Pierce's  Loan  Co.  v.  Netherlands 
Fire  &  Life  Ins.  Co.  of  Hague,  Holland,  200  S. 
W.  120. 

Xm.   DEFECTS    Aim    OBJECTIONS. 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JTTDGMENT. 

«=>403(3)  (Ky.)  Failure  of  petition  to  allege 
that  defendant  executed  and  delivered  note 
sued  on  was  cured  by  defendant's  answer 
denying  that  he  made,  executed,  or  delivered 
note. — Smith  t.  National  Bank  of  John  A. 
Black,  200  S.  W.  44. 

®=>406(5)  (Mo.App.)  In  an  action  for  the  pen- 
alty alone  for  wrongful  death  by  carrier  under 
Rev.  St.  1909,  g  5425,  failure  to  allege  that  there 
is  some  one  surviving  who  can  take  by  descent 
is  fundamental  and  cannot  be  waived  by  failure 
to  demur. — Colvin  v.  Gideon  &  N.  I.  R.  Co.,  200 
S.  W.  715. 

*s»4l8(l)  (Mo.App.)  Where  defendant  an- 
swered, after  overruling  of  his  demurrer  to 
petition,  he  waived  the  demnrrer,  and  although 
he  objected  to  evidence  on  grounds  demurred 
to,  yet  under  such  practice  the  petition  is  en- 
titled to  every  intendment  in  its  favor.— Birk- 
himcr  v.  City  of  Sedalia,  200  S.  W.  298. 
i@=9426(3)  (Ark.)  Where  plaintiff  in  action  on 
account  filed  a  defective  account,  defendant's 
defective  answer  of  nil  debet  did  not  waive  er- 
ror in  refusing  to  require  a  more  definite  ac- 
count—Brooks v.  International  Shoe  Co.,  200 
8.  W.  1027. 

^s»426(3)  (MaApp.)  Where,  after  overruling  of 
its  motion  to  strike  plaintiff's  amended  petition 
from  files  and  to  quash  summons  issued  against 
it,  a  substituted  defendant  answered  over,  it 
waived  any  error  in  overruling  of  such  motion. 
— Kepley  v.  Park  Circuit  &  Realty  Co.,  200  S. 
W.  750. 

€=433(8)  (Mo.App.)  Petition  in  action  for  per- 
sonal injury  not  affirmatively  stating  that  fail- 
ure of  city  to  light  place  was  negligence,  but 
alleging  that,  "on  account  of  city  falling  to  fur- 
nish lights,"  etc.,  and  that  plaintiff's  injuries 
were  result  of  city's  negligence,  A«2d  sufficient 
after  verdict. — Birkhimcr  v.  City  of  Sedalia, 
200  S.  W.  298. 

^^433(8)  (Mo.App.)  Failure  in  an  action  for 
a  penalty  for  wrongful  death  under  Rev.  St. 
1909,  $  5425,  to  allege  that  there  is  some  one 
surviving  who  can  take  by  descent  is  not  cured 
by  section  2119,  subd.  9,  the  statute  of  jeofails. 
-Colvin  V.  Gideon  &  N.  I.  R.  Co.,  200  S.  W. 
715. 

PLEDGES. 

See  Corporations,  «=>12S. 

POLICE  POWER. 

See  Municipal  Corporations,  €=9592-625 


See  Insurance. 


POLICY. 


POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See  Adverse  Possession. 


POWERS. 


See  Wills,  «=b683. 


PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREMIUMS. 

See  Insurance,  «=>230,  244. 

PRESCRIPTION. 

See  Adverse  Possession;  Easements,  4=>7. 
8;    limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  €s>901-934;  Evideoce, 
<S==>54,  82. 

PRINCIPAL  AND  ACCESSORY. 

See  Homicide,  «=>30. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Evidence, 
<@=3l21,  237,  242;  False  Imprisonment,  «=> 
15. 

I.  THE  RXXATIOH. 
(A)   Greatlom   and  Bzlstemee. 

€=>ll  (Ky.)  An  unsealed  power  of  attorney. 
authorizing  the  attorney  to  execute  a  bail  bond 
in  the  principal's  name  as  surety,  did  not  need 
to  be  acknowledged  or  recorded. — MoUins  ▼. 
Commonwealth,  20O  S.  W.  9. 

A  power  of  attorney,  authorizing  the  agent 
to  execute  a  bail  bond  in  the  principal's  name 
in  any  s\im  required  to  be  given,  was  not  in- 
valid because  the  amount  was  not  epeafied 
and  had  not  then  been  fixed. — Id. 
€s>l9  (Mo.App.)  The  burden  of  proving  agen- 
cy is  upon  him  who  asserts  it. — Fruit  Auction 
Co.  V.  F.  Quattrocchi  &  Son,  200  S.  W.  709. 
<»=i>22(l)  (Tez.CiTjlpp.)  The  sUtement  of  a 
person  that  he  was  sales  agent  for  defendants, 
made  in  their  absence,  was  not  admissible  tes- 
timony to  prove  ag«ncy.— Closner  &  Spraxue  v. 
Acker,  200  S.  W.  421. 

m.  RIGHTS  AlTD  IXABIUSTBS  AS  TO 
THIRD  PERSONS. 
(A)  Powers  of  Aveat. 

€=s>92(l)  (B^.)  A  person  may  execute  a.  TsHd 
power  of  attorney  authoriEing  another  to  sign 
his  name  as  surety  in  a  bail  bond. — ^Mullins  t. 
Commonwealth,  200  S.  W.  8. 
^s>97  (Ky.)  A  "power  of  attorney"  is  noth- 
ing more  than  an  instrument  of  writing  ap- 
pointing an  attorney  in  fact  tor  an  avowed 
purpose  and  setting  forth  his  powers  and  du- 
ties.—Mullins  T.  Commonwealth,  200  S.  W.  9. 
^»I02(1)  (Tex.Civ_\pp.)  It  is  not  within  the 
apparent  scope  of  authority  of  an  agent  em- 
ployed to  buy  cattle  on  commission  to  contract 
for  bis  principal  with  others  to  assist  ftim,  and 
to  bind  bis  principal  for  additional  commis- 
sion for  such  purchases. — Dawson  &  Toung 
V.  Nunn  &  Latham,  200  S.  W.  603. 
€=>I07(1)  (Ark.)  A  mere  farmhand  who  had  ' 
been  intrusted  with  a  carload  of  mules  and  tools 
to  take  tn  a  plantation  where  he  was  to  work 
had  no  implied  authority  to  follow  an  escap<Mi 
mule  from  the  plantation  and  incur  expenses  | 
in  its  recovery  by  replevin. — Wales  Riggs  Plan- 
tations V.  Grooms,  200  a  W.  804. 
€=>II0(2)  (Ky.)  Power  of  attorney,  anthoriz- 
ing  attorney  to  execute  a  bail  bond  for  third 
person  in  any  sum  required  to  be  given,  heU 
to  authorize  execution  of  bond  in  any  amoont 
the  court  might  see  fit  to  fix  the  bail. — Mullins 
V.  Commonwealth.  200  B.  W.  8. 
«s»i  19(1)  (Ark.)  The  authority  of  an  agent  to 
bind  bis  principal  will  not  be  presnmed. — ^Wales 
Riggs  Plantations  v.  Grooms,  200  S.  W.  804. 
€=9 1 22(1)  (Ark.)  Authority  of  an  agent  cannot 
be  proved  by  acts  and  detjarations  of  agent  in 
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assuming  aathority.— Wales  Biggs  PlantationB 
v.  Grooms,  200  S.  W.  804. 

<8=>i22(l)  (Tex.Civ.App.)  The  declarations  of 
the  agent  are  not  admissible  against  bis  princi- 
pal for  the  purpose  of  establishing  or  enlarging 
his  authority. — Dawson  &  Young  t.  Nunn  & 
Latham,  200  S.  W.  603. 

^=»I37(1)  (Ky.)  Where  power  of  attorney 
was  broad  enough  to  authorize  execution  of 
bail  bond  in  any  amount  fixed,  and  bond  in 
amount  fixed  i>f  the  court  was  executed  and 
accepted,  principal  held  estopped  to  question 
the  act  of  the  attorney. — MuUins  ▼.  Common- 
wealth, 200  S.  W.  0. 

(O   VnantborlBed  and  'Wronstal   Acta. 

<^I49(3)  (Tex.CivApp.)  Those  who  deal 
with  one  assuming  to  be  an  agent  are  bound  at 
their  peril  to  ascertain  both  the  fact  of  agen- 
cy and  its  nature  and  scope.— Dawson  &  Young 
V.  Nunn  &  Latham,  200  S.  W.  603. 

(B)  Notice  to  A«cnt. 

^=3)77(6)  (Tex.Civ.App.)  Purchaser  of  notes 
from  trust  company,  through  agent  who  knew 
company  did  not  propose  to  sell,  but  was  de- 
manding payment  from  agent,  who  had  assum- 
ed payment,  wns  bound  by  knowledge  of  agent, 
and,  as  against  rights  of  trust  company,  ac- 
quired nothing.— Bolding  v.  Bolding,  200  S.  W. 
587. 

(F)  Actions. 


» 1 83(2)  (Ark.)  Under  Kirby's  Dig.  }  6002,  an 
agent  could  sue  on  a  check  given  to  him  in  his 
own  name  for  the  benefit  of  his  principal — Win- 
ter V.  Lewis,  200  S.  W.  981. 

PRINCIPAL  AND  SURETY. 

See  Attachment,  ^=350;  Bail;  Replevin,  ®=> 
126,  136;  Sheriffs  and  Constables,  <S=>168. 
169. 

m.  DISCHARGE  OF  STTBETT. 

^=3|08(1)  (Ky.)  Enforceable  extension  of  pay- 
ment without  Buret's  consent  will  discharge  the 
surety,  but  only  if  supported  by  a  sufficient 
consideration,  so  that  the  extension  is  an  en- 
forceable contract.— Staib  v.  German  Ins.  Bank. 
200  S.  W.  322. 


»II5(1)  (Mo.)  If  payee  releases  a  mortage 
taken  as  collateral  security  for  a  note,  without 
the  assent  of  the  sureties,  the  latter  are  there- 
by released  to  the  extent  of  the  value  of  the 
property  released.— Long  v.  Mason,  200  S.  W. 
1062. 

<S=>I23(3)  (Tex.Civ.App.)  It  is  not  Texas 
doctrine  that  surety  for  hire  is  only  released 
from  payment  of  damages  for  principal's  delay 
in  completing  work  by  owner's  failure  to  give 
notice  of  default  required  by  bond. — American 
Indemnity  Co.  v.  Board  of  Trustees  of  Robs- 
town  Independent  School  Dist,  200  S.  W.  592. 
®=3|25  (Tex.Civ.App.)  Where  claimant  against 
the  surety  of  a  jitney  bus  driver  knew  others 
injured  in  the  same  accident  were  asserting 
their  claims,  and  .failed  to  act  diligently,  leav- 
ing the  surety  to  act  in  the  belief  that  he  bad 
abandoned  bis  claim,  and  pay  other  claims  ex- 
hausting the  bond,  he  was  estopped  from  hold- 
ing the  surety. — Uarrah  v.  Lion  Bonding  & 
Snrety  Co.,  200  S.  W.  1101. 

TV.  REMEDIES    OF   CREDITORS. 

^=s>\Z6  (Tex.Civ.App.)  Where  three  persons, 
injured  in  the  same  accident,  sued  a  jitney  bus 
owner  and  his  suret.v  for  injuries,  securing 
judgments  which  exhausted  the  surety  bond, 
the  benefit  of  the  policy  was  for  a  fourth  claim- 
ant as  well,  and  he  could  have  intervened  in 
each  suit  to  secure  his  share. — Darrah  v.  Lion 
Bonding  &  Surety  Co.,  200  S.  W.  1101. 

Where  several  persons  were  injured  in  an  ac- 
cident  due   to  negligence    of   a   jitney   driver. 


whose  sarety  each  notified,  and  the  judgments 
of  three  exhausted  the  bond,  the  fourth  was 
still  entitled  to  hold  the  surety  for  his  pro  rata, 
unless  he  was  guilty  of  laches  in  suing  surety. 
— Id. 

<&=>I49  (Tex.Ci;r.App.)  While  a  surety  could 
have  interpleaded  a  fourth  claimant  as  if  oc- 
cupying the  position  of  stakeholder  for  all  in- 
jured, yet  such  claimant,  knowing  of  other 
claims,  had  no  right  to  assume  such  would  be 
done,  and  delay  enforcing  his  claim  nntil  surety 
was  hound  by  judgments  of  the  other  three  ex- 
hausting the  bond.— Pnrrah  v.  Uon  Bonding  & 
Surely  Co.,  200  S.  W.  1101. 
®=»I96  (Tex.Civ.App.)  A  plea  by  bonding  com- 
pany that  claimant  had  waived  his  rights  to 
share  in  the  indemnity  paid  to  other  claimants 
by  permittinp  their  judgments  to  be  collected 
for  the  maximum  amount  of  the  insurance  is 
sufficient  to  include  negligence  of  the  claimant 
in  delaying  bis  suit  until  after  such  judgments. 
— DiiriHh  V.  Lion  Bonding  &  Snrety  Co.,  200  S. 
W.  1101. 

®=>I62(2)  (Tex.Civ.App.)  Evidence  under  a 
plea  by  surety  that  claimant  had  waived  bis 
right  to  sbnre^  in  an  indemnity  -paid  to  other 
litigants  examined,  and  held  not  such  as  to 
warrant  the  court  in  refusing  submission  of 
the  same  to  the  jury.— Darrah  v.  Ijon  Bonding 
&  Surety  Co.,  200  S.  W.  IIOL 

PRIORITIES. 

See  Chattel  Mortgages,  «=»138,  153;  Execu- 
tors and  Administrators,  €=9271. 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  ^a34-61. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution. 

PROCESS. 

See  Attachment;  Execution;  Garnishment; 
Injunction;  Judgment,  €=317;  Mandamus; 
Mechanics'  Liens,  ®=>265;  Searches  and 
Seizures. 

I.   NATURE,  ISSUANCE,  REQUISITES, 
AND  VALIDITY. 

€=>34  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  1852,  specifying  what  cita- 
tion shall  contain,  does  not  require  setting  out 
of  detailed  statement  of  cause  of  action. — Hoff 
V.  Clark,  200  S.  W.  431. 

€s>38  (Tex.CiT.App.)  Notation  by  clerk  of  date 
of  issue  of  citation  upon  back  thereof  was 
sufficient,  within  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  2180,  requiring  date  of  issuance  to 
be  noted  on  same.- Hoff  v.  Clark,  200  S.  W.  431. 

n.   SERVICE. 
(B)  Rctnvn  mud  Proof  of  Service. 

«=»I49  (Tex.Civ.App.)  Party's  testimony  that 
he  was  not  served  and  testimony  of  his  wife 
that  she  did  not  know,  but  that  papers  were 
left  for  him  which  she  did  not  know  whether 
he  saw  or  not,  held  insufficient  to  overcome 
sheriff's  return.— Godshalk  v.  Martin,  200  S.  W. 
535. 

PROHIBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSTITUTION. 

See  Disorderly  House. 

«=»4  (Tex.Cr.App.)  Wliile  right  of  one  accus- 
ed of  crime  to  make  bond  is  guaranteed,  evi- 
dence in  prosecution  for  pandering  in  violation 
of  Vernon's  Ann.  Pen.  Code  1910,  art.  506a, 
that  accused  agreed  to  obtain  bond  for  a  pros- 
titute and  urged  her  to  continue  her  vocation, 
is  admissible.— Parker  v.  State,  200  S.  W.  1083. 

In  prosecution  under  Vernon's  Ann.  Pefl. 
Code  1916,  art.  506a,  for  pandering,  evidence 
that  accused  whipped  prostitute  and  required 
her  to  remain  at  home  for  purpose  of  plying 
her  vocation  is  admissible. — Id. 

In  prosecution  under  Vernon's  Ann.  Pen. 
Code  1016,  art.  506a,  for  pandering,  evidence 
that  accused  made  inquiries  of  omcprs  who 
were  watching  house  in  which  prostitute  in 
whom  he  was  interested  lived  was  admissible. 
—Id. 

In  prosecution  for  pandering,  in  violation  of 
Vernon's  Ann.  Pen.  Code  1916,  art.  506a,  evi- 
dence that  accused  caressed  prostitute  and  re- 
ceived money,  from  her  while  she  was  living 
in  disorderly  house  is  admissible. — Id. 

In  prosecution  under  Vernon's  Ann.  Pen. 
Code  1916,  art.  506a,  for  pandering,  evidence 
that  accused  while  prostitute  was  living  at  an- 
other house  struck  her  because  he  did  not  re- 
ceive money  enough  from  her  is  admissible, 
though  charge  submitted  offense  in  connection 
with  residence  of  prostitute  at  different  ad- 
dress.— Id. 

In  prosecution  under  Vernon's  Ann.  Pen. 
Code  1916,  art.  506a,  for  pandering,  evidence 
held  sufficient  to  sustain  conviction.— Id. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  «s>741;  Trial,  ^»139-194. 

PROVISIONAL  REMEDIES. 

See  Appeal  and  Error,  $=»100. 

PROVOCATION. 

See  Divorce,  9=>46. 

PROXIMATE  CAUSE. 

See  Electricity,  ^»16;    Negligence,  9=356. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,   9=>325-404. 

PUBLIC  LANDS. 

See  Navigable  Waters,  <8=>36. 

nX.  0IBP08AI.  OF  LAiroS  OF  THE 
STATES. 

«=9 175(1)  (Tex.Oiv.App.)  Where  section  of  land 
had  not  been  patented  to  one  railroad  when 
another  section  overlapping  to  extent  was  lo- 
cated for  another  railroad,  on  that  date  first 
section  was  not  titled  land,  and  was  not  eq- 
uitably owned  by  first  railroad,  within  the 
meaning  of  Const,  art  14,  I  2.— Main  v.  Cart- 
wright,  200  S.  W.  847. 

Land  located  by  railroad  and  recovered  by 
state  and  so  belonging  to  permanent  school 
fund  under  Vernon'a  Sayles'  Ann.  Civ.  St. 
1914,  art.  5385,  was  appropriated  land,  and 
it  was  not  lawful  for  Land  Commissioner  to 
correct  field  notes  thereof  to  reduce  its  acre- 
age and  take  from  it  land  belonging  to  fund 
and  give  it  to  another  survey  owned  by  indi- 
vidual.—Id. 


PUBLIC  SCHOOLS. 

See  ConsUtntional  Law.  «=i3215,  220;    Schools 
and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street    Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Eminent  Domain. 

PULLMAN  CARS. 

See  Carriers,  ®=>416. 

PUNISHMENT. 

See  Pardon. 

QUALIFICATIONS. 

See  Attorney  and  Client,  ^34. 

QUALIFIED  PRIVILEGE. 

See  Libel  and  Slander,  9=941. 

QUANTUM  MERUIT. 

See  Work  and  Labor,  «=»29. 

QUESTIONS  OF  UW  AND  FACT. 


See    Criminal   Law,    9=»741; 
143. 


Trial,    «s>13»- 


QUIETING  TITLL 

IX.  FBOGEESUroS  AND  BEX-rEF. 

9=>44(3)  (Ky.)  Evidence  held  insufficient  to 
sustain  decree  quietly  title  of  plaintiffs. — ^Bish- 
op V.  Roberts,  200  S.  W.  363. 

RAILROADS. 

See  Carriers;  Commerce,  €=»27;  Criminal 
Law,  9=>1169;  Eminent  Domain,  ^s20; 
Evidence,  «=>20,  539^;  Street  Railroad*; 
Trial,  «=9l91. 

IV.  I.OCATION    OF   ROAD,    TEBMIin. 

Ain>  STATIONS. 

9=^44  (Mo.)  Railroad  charter  AeM  to  au- 
thorize completion  of  road  to  St.  Louis  by 
construction  of  line  from  a  connection  with  a 
purchased  line  at  Hannibal.  Mo. — Chicigo,  B. 
&  Q.  R.  Co.  V.  McCooey,  200  S.  W.  59. 

The  power  invoked  by  chartered  railroad  to 
locate  its  route  must  be  clear  and  explicit. 
—Id. 

<g=>53  (Mo.)  Under  Gen.  St.  1865,  c.  63.  J  2. 
par.  S,  and  section  12,  and  Rev.  St.  1900,  I 
3074,  profile  map  filed  by  chartered  railroai 
Add  sufficient  as  an  exhibit  of  existing  cona- 
tions, the  failure  to  file  which  before  the  be- 
ginning of  the  work  in  the  county  did  not  af- 
fect the  road's  power  of  eminent  domain. — 
Chicago,  B.  &  Q.  R.  Co.  v.  McCooey,  200  S. 
W.  59. 

V.  RIGHT  OF  WAT  AND  OTHER  IN- 

TERESTS IN  I.AND. 

9=s>69  (Tex.Civ^App.)  Conveyance  to  railroad 
company  in  the  usual  form  of  a  general  war- 
ranty deed  held  to  give  title  to  the  property, 
and  not  a  mere  right  of  way.— Crowell  &  Con- 
ner V.  Howard,  200  S.  W.  911. 
«3>73(1)  (Tex.Civ.App.)  Where  railroad  com- 
pany owned  fee  in  strip  on  which  its  road  was 
constructed,  it  could  not  be  restrained  from 
extracting  oil  therefrom,  notwithstanding  Rev. 
St.  1911,  art.  1164.— Orowell  &  Conner  t. 
Howard,  200  &  W.  911. 
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VI.  OOWgTBPOTIOW,    MAnmaiAHOB,  \ 
AND  EQITIPHEirr. 

«s>95(7)  (Ky.)  Under  deed  from  dty  to  de- 
fendant railroad,  held,  that  defendant  obligated 
itself  to  maintain  certain  street  for  full  width 
thereof,  and  aa  it  should  be  thereafter  extended 
in  condition  for  safe  passage  of  vehicles. — 
Louisville  &  N.  R.  Co.  v.  City  of  ShelbyvUle, 
200  S.  W.  334. 

«=3«5(8)  (Ky.)  Plaintiff  city  was  not  entitled 
to  damages  for  failure  of  defendant  railroad 
to  keep  certain  street  in  repair  as  provided  by 
deed  from  city,  where  city  had  incurred  no  ex- 
penses by  reason  of  failure  of  defendant  to  com- 
ply with  conditions  in  deed.— Louisville  &  N.  R. 
Co.  v.  City  of  Shelbyville,  200  8.  W.  884. 
«=>II7  (Mo.)  Under  Rev.  St.  1909,  H  3212, 
3106,  Mel  that  ruilroad,  part  of  whose  line 
was  not  owned  by  it,  but  was  operated  under 
contract,  had  finished  its  line  and  retained  its 
charter  rights,  including  the  right  of  con- 
demnation to  provide  additional  trackage. — 
Chicago.  B.  &  Q.  R.  Co.  v.  McCooey,  200  S. 

W.  sS. 

X.   OFEBATIOn. 
(A)  Dnty  to  Opermte> 

€=>222(2)  (Tex.Civ.App.)  A  roundhouse  con- 
stituting a  nuisance,  it  was  no  defense  to  rail- 
road in  action  for  damages  therefrom  that  it 
was  more  convenient  to  construct  and  operate 
it  at  that  place  than  another,  that  in  construct- 
ing and  operating  It  the  railroad  neither  "took" 
nor  "destroyed  plaintiff's  property,  or  that 
the  railroad  was  not  negligent  m  construetiiig 
or  operating  it.— Texas  &  P.  Ry.  Co.  ▼.  Taylor, 
200  8.  W.  1117. 

Railroad's  federal  charter,  though  not  ex- 
pressly making  it  liable  for  "damaging"  prop- 
erty, but  only  where  It  "takes"  or  "destroys," 
and  Const.  U.  8.  Amend.  6,  prohibiting  "tak- 
ing" of  private  property  for  public  use  without 
just  compensation,  do  not  relieve  it  from  lia- 
bility for  unreasonably  damaging  property  by 
soot,  smoke,  etc.,  from  its  roundhouse.— Id. 

(B)   Statatory,  IHnnlelpal,  and  Oadal 
Revnlatlonn. 

<S=>255(2)  (Ky.)  In  new  of  Ky.  St.  f  784,  as 
to  time  of  oppnmg  ticket  ofliceB,  the  rnilrond 
fulfilled  its  duty  under  section  '772,  requiring 
maintenance  of  suitable  statlors  by  having 
proper  building  properly  lighted  and  heated 
for  period  required  by  section  7.S4.— Illinois 
Cent.  R.  Co.  v.  Commonwealth,  200  S.  W.  17. 

$s>255(2)  (Ky.)  If  railroad  elects  to  maintain 
separate  privies  for  sexes  at  station,  both 
must  satisfy  Ky.  St.  i  772,  in  being  convenient 
and  suitable.— LouiBvUIe  &  N.  R.  Co.  v.  Com- 
monwealth, 200  S.  W.  464. 
®=9255(8)  (Ky.)  Indictment  held  sufficient  to 
charge  the  violation  of  Ky.  St.  {  772,  requir- 
ing suitable  depots.— Illinois  Cent  R.  Co.  v. 
Commonwealth,  200  S.  W.  17. 
«=>255(10)  (Ky.)  The  state  in  prosecution 
for  failure  to  maintain  suitable  waiting  room 
as  required  by  Ky.  St.  i  772,  need  not  prove 
that  the  defendant  was  a  corporation. — IlUnois 
Cent.  R.  Co.  v.  Commonwealth,  200  S.  W.  17. 
®=9255(11)  (Ky.)  In  prosecution  for  violation 
of  Ky.  St  §  772,  requiring  maintenance  of  prop- 
er waiting  rooms,  evidence  as  to  heating  and 
ventilating  of  waiting  rooms  should  be  limited 
to  the  period  in  which  section  784  requires 
ticket  offices  to  be  open.— Illinois  Cent  R.  Co. 
V.  Commonwealth,  200  S.  W.  17. 
€=»255(11)  (Ky.)  In  prosecution  of  railroad  for 
failing  to  provide  convenient  and  suitable  men's 
privy  at  station,  evidence  for  commonwealth 
that  few  persons  in  town  had  provided  toilet 
facilities  in  their  houses  was  admissible.- 
Louisville  &  N.  R.  Co.  v.  Commonwealth,  200 
S.  W.  464. 


^»2S5(12)  (Ky.)  Qnestion  of  practicabilitj- 
for  railroad  to  locate  men's  privy  at  point 
more  convenient  and  accessible  than  where 
located,  held  for  jury.— Louisville  &  N.  R.  Co. 
V.  Commonwealth,  200  S.  W.  464. 

(O)   Oomvaalea  and  Persdaa  I<lable  (or  Im> 
lories. 

«=>256  (Ky.)  Where  approach  to  train  waa 
rendered  dangerous  solely  by  negligence  of  an- 
other railroad  in  operating  train  on  track 
passenger  had  to  cross,  first  railroad  was  not 
liable  for  injury,  second  railroad  being  own- 
er of  depot  and  tracks.— Scott  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.,  200  S.  W.  6. 

(D)  Injnrlca  to   Ueeaaees   or   Tveapaaaers 
la  Geaeral. 

<S=>275(3)  (McApp.)  It  is  negligence  for  rail- 
road without  warning  to  make  flying  switch  of 
coal  cars  onto  track  whereon  freight  car  is 
standing  having  people  in  it  unloading  to  knowl- 
ledge  of  railroads  servants.— Pearson  v.  Chica- 
go, M.  &  8t  P.  Ry.  Co.,  200  8.  W.  441. 
9s»278(2)  (Mo.Ajpp.)  Where  car  was  standing 
on  track,  plaintifif,  while  engaged  in  unloading, 
though  not  permitted  to  close  eyes  and  ears, 
could  give  undivided  attention  to  work,  and 
be  justified  in  assuming  railroad  would  not 
molest  him  or  render  position  hazardous  with- 
out notice  or  warning.— Pearson  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  200  S.  W.  441. 
<e=»282  (9)  (Mo.App.)  What  acts  of  plaintiff,  in- 
jured while  unloading  freight  car  on  railroad's 
track,  amounted  to  contributory  negligence,  is 
necessarily  governed  by  circumstances  to  be 
determined  by  the  jury. — Pearson  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  200  8.  W.  441. 

(F)  AceideniK  at  Croniilnva. 
«=>309  (Ky.)  It  is  duty  of  railroad  company, 
in  approaching  dangerous  grade  crossing,  not 
only  to  give  statutory  signals,  but  to  use  in- 
creasing care  commensurate  with  danger. — 
Louisville  &  N.  R.  Co.  v.  Treanor'a  Adm'r,  200 
S.  W.  634. 

^=>3I4  (Ky.)  Defendant  railroad  was  negH- 
gent  in  placing  bank  of  dirt  from  its  track  to 
face  of  cut  and  placing  on  top  of  such  bank 
board  fence  obstructing  view  of  those  ap- 
proaching crossing. — Louisville  &  N.  R.  Co.  v. 
Treanor's  Adm'r,  200  S.  W.  634. 
«=»324(1)  (Ky.)  It  is  duty  of  driver  of  auto- 
mobile, approaching  dangerous  grade  crossing, 
to  use  such  care  as  is  usually  expected  of  ordi- 
nal ily  prudent  persons. — Louisville  &  N.  R.  Co. 
V.  Treanor's  Adm'r,  200  S.  W.  634. 

A  higher  degree  of  care  is  not  required  of 
driver  of  automi>hile  in  approaching  grade 
crossing  than  of  drivers  of  heavy  wagons  or 
vehicles. — Id. 

®=s>327(l)  (Ky.)  Where  decedent  was  driving  a 
bus  carrying  passengers  and  drove  upon  the 
track,  and  was  struck  by  a  train,  he  did  not 
owe  to  the  railroad  company  the  duty  of  keep- 
ing a  lookout  for  the  train,  but  owed  only  the 
duty  of  exercising  ordinary  care.— Chesapeake 
&  O.  Ry.  Co.  V.  Williams'  Adm'r,  200  S.  W. 
451. 

®=>338  (Ark.)  One  injured  on  railroad  track 
cannot  recover  on  theory  of  discovered^  peril, 
where  he  was  aware  of  approach  of  train  and 
walked  into  danger  thoughtlessly,  carelessly,  or 
with  view  to  being  able  to  extricate  himself. — 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Elzen,  200  8.  W. 
1000. 

Wh»n  traveler  is  discovereiii  in  perilous  posi- 
tion on  or  near  track,  trainmen  must  use  every 
reasonable  precaution  to  avoid  injnring  him. 
—Id. 

®=>346(4)  (Mo.App.)  Failure  of  trainmen  to 
give  signals  when  approaching  crossing  as  re- 
quired by  Rev.  St  1909,  g  3140,  is  negligence 
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per  86  which  casts  bardea  on  railroad  to  show 
such  failure  was  Dot  cause  of  injury;  but, 
where  negligence  of  plaintiff  contributing  to 
defendant's  negligence  is  shown,  burden  is 
overcome— Kerr  v.  Bush,  200  S.  W.  672. 

Rev.  St.  1909,  $  3140,  throwing  burden  on 
railroad  to  show  that  failure  to  give  statutory 
signals  was  not  cause  of  injuries  at  crossing, 
does  not  apply  to  one  killed  on  crossing  who 
was  walking  down  the  track  and  not  across  the 
track.— Id. 

4=9348(2)  (Mo.App.)  Evidence  held  to  support 
tiiiding  that  plaintiff's  deceased  was  on  cross- 
ing and  not  on  right  of  way  when  struck  by  a 
train.— Kerr  ▼.  Bush,  200  S.  W.  072. 
<S=3348(4)  (Ky.)  In  action  for  death  of  plain- 
tiff's intestate,  killed  when  his  automobile  truck 
collided  with  defendant's  train  at  grade  cross- 
ing, conflicting  evidence  held  to  authorize  ver- 
dict that  defendant  failed  to  give  crossing  sig- 
nals required  by  statute. — LouisviUe  &  N.  R. 
Co.  T.  Treanor's  Adm'r,  200  S.  W.  6:^4. 
<8=>350(13)  (Ark.)  Whether  one  struck  at 
crossing  knew  of  approach  of  train  and  wheth- 
er signals  were  given  held,  under  evidence,  for 
jury  .-Chicago,  B.  I.  &  P.  Ry.  Co.  v.  Elzen,  200 
S.  W.  1000. 

<»=»350(16)  (Ey.)  Evidence  held  such  that  the 
court  could  not  say  as  a  matter  of  law  that 
decedent  was  guilty  of  contributory  negligence 
in  failing  to  look  for  a  train  which  struck 
his  wagon.— Chesapeake  &  O.  By.  Co.  v.  Wil- 
liams' Adm'r,  200  S.  W.  451. 
4=s350(16)  (Mo.App.)  Evidence  Jield  to  pre- 
sent a  question  for  the  jury  whether  plaintiff 
driving  wagon  should  have  stopped  to  listen 
before  attemping  to  cross  the  track  ahead  of  a 
coasting  freight  train  of  whose  approach  no 
warning  was  given. — De  Rousse  t.  West,  200 
S.  W.  783. 

<S=>350(18)  (Ky.)  Intestate's  failure  to  stop  his 
automobile  before  proceeding  across  a  danger- 
ous railroad  crossing  did  not  authorize  court 
to  take  case  from  jury. — Louisville  &  N.  R. 
Co.  v.  Treanor's  Adm'r,  200  S.  W.  634. 
<3=>350  (26)  (Mo.App.)  Whether  one  killed  on  a 
railroad  crossing  where  no  statutory  signals 
were  given  and  the  night  was  dark  and  rainy 
was  guilty  of  contributory  negligence  in  not 
seeing  or  hearing  the  train  held  a  question  for 
the  jury.— Kerr  v.  Bush,  200  S.  W.  672. 
«=>350(.'K))  (Ky.)  Evidence  held  such  that  a 
court  could  not  say  as  a  matter  of  law  that 
decedent  knew  of  the  approach  of  the  train 
which  struck  his  wagon,  and  attempted  to 
cross  the  tracks  ahead  of  the  train.— Chesa- 
peake &  O.  Ry.  Co.  V.  Williams'  Adm'r,  200 
S.  W.  451. 

Whether  decedent,  who  drove  a  bus  upon  the 
track  ahead  of  a  train,  exercised  ordinary  care 
for  his  safety,  held  a  question  for  the  jury.— 
Id. 

«=350(33)  (Tex.Civ.App.)  In  action  for  death 
of  one  struck  by  train  on  trestle,  evidence  held 
to  make  issue  of  negligence  after  discovered 
peril  for  the  jury.— Young  v.  Texas  &  P.  Ry. 
Co.,  200  8.  W.  1115. 

((>')  Injaries  to  Persons  on  or  near  Tracks. 

€=»355(1)  (Ky.)  Where,  due  to  stopping  of  a 
freight  on  a  side  track,  so  as  to  block  a  crossing 
for  an  unreasonable  length  of  time,  one  walked 
down  the  right  of  way  tu  get  around  the  train, 
he  was  a  trespasser.— Sweat's  Adm'r  v.  Louis- 
ville &  N.  R.  Co.,  200  S.  W.  14. 
«=»356(1)  (Ky.)  Plaintiff,  injured  while  walk- 
ing on  path  between  station  and  town  in  con- 
stant use  along  railroad's  right  of  way,  by 
falling  over  derail,  held  not  a  trespasser. — 
Bales  v.  Louisville  &  N.  B.  Co.,  200  S.  W.  471. 
9=»356(7)  (Ky.)  Where  prospective  passenger 
approached  station  along  path  on  railroad's 
right  of  way  of  which  it  had  not  invited  use 
as  approach  to  station,  intending  passenger 
was  merely  licensee,  to  whom  railroad  owed 


no  duty,  except  not  to  injure  by  positive  neg- 
ligence m  operation  of  trains. — Bales  v.  Ixinis- 
viUe  &  N.  R.  Co.,  200   S.  W.  471. 

Acquiescence  by  railroad  in  use  as  path  t« 
station  of  right  of  way,  set  apart  by  it  for  op- 
eration of  trains,  does  not  confer  right  upon 
pei'sons  so  using  it,  nor  result  in  right  by 
prescription,  so  that  placing  of  a  derail,  over 
which  plaintiff  fell,  was  not  actionable. — Id. 
€=3358(1)  (Ky.)  Railroad  owes  no  greater  duty 
to  person  intending  tu  become  passenger  than 
it  owes  to  one  with  whom  relation  has  been 
established.— Bales  ▼.  Louisville  &  N.  B.  Co.. 
200  S.  W.  471. 

€=>359(2)  (Ky.)  Infant  under  two  years  of 
age,  though  incapable  of  contributory  negli- 
gence, must,  when  it  proceeds  on  railroad  track 
running  through  country,  be  treated  as  tres- 
passer in  measaring  du^  which  company  owes 
It.— Chesapeake  &  O.  Ry.  Co.  v.  Price's  Adna'r, 
200  S.  W.  927. 

<Ss>362(l)  (Kv.)  Where  path  along  track  is 
used  as  a  legitimate  approach,  wiiich  railroad 
has  negligently  allowed  to  become  unsafe,  and 
injury  to  intending  passenger  results,  railroad  is 
liable.— Bales  v.  LouisviUe  &  N.  B.  Co.,  200  b. 
W.  471. 

Path  along  track  not  set  apart  for  persons 
having  business  with  railroad,  not  upon  nor 
part  of  station  premises,  created  by  mere  tres- 
passing, is  not  approach  to  station  premises 
which  railroad  must  koop  safe. — Id. 

€=9367  (Tez.Civ.App.)  In  action  for  deatli  of 
child  killed  on  track,  negligence  being  alleged 
both  as  to  lookout  and  permitting  bashes  and 
weeds  on  side  of  track,  obstructing  train  opera- 
tives' lookout,  the  condition  of  the  right  of  way 
was  important  only  as  an  incident  affecting  the 
question  whether  proper  lookout  was  kept. — 
St  liouia  Southwestern  Ry.  Co.  of  Texaa  v. 
Wallace,  200  S.  W.  178. 

€=>369f3)  (Ky.)  Those  in  charge  of  train  are 
not,  when  proceeding  through  country,  bound  to 
maintain  lookout  for  possible  trespassers  on 
track.— Chesapeake  &  O.  Ry.  Co.  t.  Price's 
Adm'r,  200  S.  W.  927. 

®=s>369(4)  (Tex.Civ.App.)  A  duty_  of  reasona- 
ble lookout,  varying  according  to  circumstances, 
to  discover  infants  near  or  on  the  track,  de- 
volves upon  train  operatives.— St.  Louis  South- 
western By.  Co.  of  Texas  v.  Wallace,  200  S.  W. 
178. 

<S=b389(4)  (Tex.Civ.App.)  Failure  of  train 
operatives  to  keep  proper  lookout  is  proximate 
cauee  of  death  of  'infant  near  the  track  only 
when  proper  lookout  would  have  prevented  the 
death.— St.  Louis  Southwestern  By.  Co.  of  Tex- 
as V.  Wallace,  200  S.  W.  17& 

Where  chUd  killed  on  railroad  track  was  not 
discernible  by  train  operatives  at  any  time  be- 
fore she  reached  a  point  within  five  or  six  feet 
of  the  track,  and  then  only  when  the  train,  run- 
ning about  25  miles  an  hour,  was  about  160 
steps  away,  the  death  was  not  proximate  result 
of  negligent  .failure  of  operatives  to  keep  look- 
out—Id. 

4=»390  (Ky.)  In  action  for  death  of  infant  run 
down  by  train,  fact  that  engineer,  on  discov- 
ering infant,  did  not  reverse  engine,  does  not 
show  that  he  failed  to  use  all  means  at  hand 
to  stop  train;  it  appearing  that  he  cut  off  pow- 
er, and  evidence  showing  that  to  reverse  lever 
would  have  had  no  effect  on  checking  train's 
speed.- Chesapeake  &  O.  By.  Co.  v.  Price's 
Adm'r,  200  S.  W.  927. 

«=»394(1)  (Ky.)  Where  one  left  a  highwav  to 
walk  around  a  freight  on  a  side  track  blocking 
the  crossing,  and  had  to  paso  between  two  en- 
gines of  two  freights  on  the  right  of  way,  to 
recover  for  negligence  of  the  crews  of  such 
freights  for  not  warning  of  the  approach  of  a 
passenger  train  on  the  main  track,  it  would  be 
necessary  to  allege  that  they  saw  her  peril  in 
time  to  warn  her,  and  that  she  could  not,  by  the 
exercise  of  ordinary  care,  have  knowa  of  iti 
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approacb.— Sweat't  Adm'r  y.  Ix>oiaTiIl«  &  M.  B.' 
Co.,  200  S.  W.  14. 

4=>398(4)  (Ky.)  In  action  against  railroad 
company  for  death  of  infant,  run  down  by  train 
while  proceeding  through  country,  evidence 
held  ingoffident  to  show  that  ot>erative8  of  train 
failed  to  take  all  means  to  avoid  accident  after 
discovering  danger.— Chesapeake  &  O.  By.  Co. 
V.  I'rice'g  Adm'r,  200  S.  W.  927. 
«=>40 1  (9)  (Ky.)  Instruction  that  tor  plaintiff 
to  recover,  jury  should  find  "defendants  and 
those  in  charge  of  the  train"  saw  peril  in  time 
and  negligently  failed  to  avuid  accident,  ^{d 
not  mialeading.— Pyatt's  Adm'r  v.  Che8ai>eake  & 
O.  By.  Co..  WO  8.  W.  476. 

(H)     Injnrlea     to     Anlmala     on     or     near 
Tracks. 

€=>44l(6)  (Mo.App.)  Plaintiff  suing  for  dou- 
ble damages  for  animals  killed  by  train  Aeld  to 
have  burden  of  showing  that  they  entered  right 
of  way  at  place  where  defendant  was  required 
to,  but  did  not,  have  lawful  fence,— Johnson  v. 
Kansas  City  Southern  Ry.  Co.,  200  S.  W. 
685. 

<S=»443(1)  (Mo.App.)  Though  the  double  dam- 
age act  is  penal,  the  essential  facts  need  not 
be  proved  beyond  a  reasonable  doubt,  and  pos- 
itive evidence  may  be  outweighed  by  circum- 
Htantifll  evidence. — .Johnson  v.  Kansas!  City 
Southern  By.  Co.,  200  S.  W.  685. 
«=»443(6)  (Mo.App.)  Evidence  held  to  war- 
rant finding  that  animal  went  on  railroad  right 
of  way  through  defective  fence,  though  engi- 
neer and  fireman  testified  that  it  was  struck  on 
crossing  and  dragged  over  cattle  guard  to  point 
where  it  was  found. — Johnson  v.  Kansas  City 
Southern  Ry,  Co.,  200  S.  W.  685. 

Evidence  AeM  to  warrant  recovery  for  killing 
of  animal  by  railroad  train  though  the  partic- 
ular opening  in  the  fence  through  which  It  went 
on  the  right  of  way  was  not  shown.— Id. 
«=»446(2)  (Mo.App.)  Evidence  as  to  finding 
animals  dead  near  rtiilroad  track  with  injuries 
indicating  death  by  violence  Vieid  to  make '  a 
prima  fade  case  estitUng  plaintiff  to  go  to  the 
jury  on  question  of  the  cau»e  of  their  death. — 
Johnson  v.  Kansas  City  Southern  Ry.  Co.,  200 
S.  W.  686. 

RAPE. 

See  Indictment  and  Information,  4=s>189. 

a.  PROSECUTION  AND  FUNISHMEKT. 
<A)  Indictment   and  Information. 

«=>34(1)  (Tex.Cr.App.)  Indictment  held  to 
properly  charge  assault  with  intent  to  rape.— 
Cirul  V.  State.  200  S,  W.  1088. 

(B)  Kvtdenee. 

«S953(6)  (Tez.Cr.App.)  Evidence  held  insuffi- 
cient to  suBtain  a  charge  of  assault  with  intent 
to  rape  a  girl  under  15  years  of  age, — ^Thomp- 
son V.  State,  200  S.  W.  168. 
^3»54(1)  (Ark.)  The  female,  in  prosecution  for 
carnally  knowing  a  female  under  16  years  of 
age,  need  not  be  corroborated,  not  being  an  ac- 
conpiioe,  and  the  law  not  requiring  corrobora- 
tion.—Bagsdale  V.  State,  200  S.  W,  802. 

RATIFICATION. 

See  Attorney  and  Client,  «=»103;  Banks  and 
Bankinjg,  4s»ll4;  Insurance,  4=>94;  Me- 
chamcs'  liens,  ^=»T7;  Munidpal  Corpora- 
tiong,   «S9248. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Title; 
Trespass  to  Try  Title. 

RECEIPTS. 

See  Elvidence,  «=>408. 


RECEIVERS. 

See  Corporations,  «=>553. 

I.  HATmUS  AHB  OBOUNDS  OF  BE- 
GEIVEH8HZP. 
(A)  Nature  and   Snbjeeta  of  Remedr- 

•=>7  (Ky.)  In  suit  to  enjoin  cutting  and  re- 
moving of  timber,  etc.,  held  plaintiffs  failed  to 
show  that  they  had  or  probably  had  any  right 
or  title  to,  lien  upon,  or  interest  in,  property, 
so  as  to  warrant  appointment  of  receiver  ot 
the  property  pending  litigation  in  view  of  Civ. 
Code  Prac.  {  298.— Gabbard  v.  Sheffield.  200  S. 
W.  940 

RECOGNIZANCES. 

See  Bail,  <Ss>64-72. 

RECORDS. 

See  Appeal  and  Error^  <8=352()-713 ;  Chattel 
Mortgages,  ®=»87;  Criminal  Ijaw,  ®=>1086- 
1124:  Evidence,  «=>4S,  460;  Vendor  and 
Purchaser.  <S=»231. 

RECOUPMENT. 

See  Set-Off  and  (Counterclaim. 

REFORMATION  OF  INSTRUMENTS. 

See  Alteration  of  Instruments;  Cancellation  of 
Instruments. 

I.   BIOHT  OF  ACTION  AXS  DEFENSES. 

^5>I7(2)  (E^.)  Where  a  draftsman  makes  a 
mistake  in  the  preparation  of  a  deed,  equity  will 
afford  relief  by  directing  its  reformation  so  as 
to  effectuate  the  intention  of  the  parties. — IJam- 
astuB  V.  Morgan's  Committee,  200  S.  W.  32. 
$s»l9(l)  (Ky.)  Mistake,  to  justify  reforma- 
tion of  written  contract,  must  be  mutual  be- 
tween the  parties. — Lamastus  v,  Morgan's  Com- 
mittee, 200  S.  W.  32. 

€=328  (Mo.App.)  Note  and  deed  of  tmst  after 
foreclosure  by  assignee  may  be  refoirmed  at 
instance  of  maker  and  grantor  as  to  payee  and 
grantee  from  date  of  ^formation. — Nevins  v. 
Coleman,  200  S,  W.  445. 

n.   FROCEEDINOS  AND  REI.IEF. 

®=45(1)  (Ark.)  The  rule  requiring  dear  and 
satisfactory  proof  of  mutual  mistake  to  warrant 
reformation  of  an  instrument  applies  as  well 
where  there  is  mistake  of  one  party  accom- 
panied by  fraud  or  inequitable  conduct  on  the 
part  of  the  other.- Welch  v,  Welch,  200  S.  W. 
13&. 

®=345(4)  (Ky.)  To  warrant  reformation  of 
deed  on  account  of  mistake,  the  proof  thereof 
must  be  full,  clear,  and  decisive  and  of  higher 
degree  than  is  required  for  rescission  of  a  con- 
tract.—Lamastns  V.  Morgan's  Committee,  200  S. 
W.  32. 

RELEASE. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;    Dower,  ®=957;    Payment 

I.  BEQinSTTES   AND  VAUDITT. 

«t=»l3(2)  (Tex.Civ.App.)  A  debtor's  payment  of 
a  liquidated  amount  presently  due  and  to  which 
he  has  no  defense  that  can  be  urged  in  good 
faith  or  with  color  of  right,  is  not  itself  a 
sufficient  consideration  to  sustain  creditor's  re- 
lease of  other  liquidated  claims. — Fidelity  & 
Casualty  Ins.  Co.  of  New  Xork  t.  Mountcastle, 
200  S.  W.  862. 

«=>I7(2)  (Tex.Civ.App.)  If  atatements  of  de- 
fendant railroad's  physician,  who  treated  plain- 
tiff were  false  and  made  to  Induce  plaintiff  to 
settle  his  claim,  that  statements  were  innocent- 
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ly  made  would  not  deprive  plaintiff  of  richt  to 
have  release  set  aside.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Haven,  200  S.  W.  1152. 


Statement  of  defendant  railroads'  physicians, 
wlio  treated  plaintiff,  that  he  "was  all  right  and 
well,"  were  statements  of  fact,  upon  which 
plaintiff  had  right  to  rely  in  settling  his  claim 
and  signing  release. — Id. 

Condition  of  plaintiff  foreman's  leg  was  not 
matter  equally  open  to  him  and  defendant  rail- 
road's physician,  who  had  treated  plaintiff  for 
two  months  and  made  statements  to  plaintiff 
as  to  his  condition,  resulting  in  his  signing  a 
release. — ^Id. 

«=»24(1)  (Tex.Civ.App.)  If  contract  between 
f;a?  company  and  customer  avoiding  liability  for 
injuries  from  explosion  was  obtained  by  durosSj 
and  was  without  consideration,  she  was  enti- 
tled, in  her  action  for  injuries,  to  allege  and 
prove  such  facts  in  avoidance.— Southwestern 
Gas  &  Electric  Co.  v.  Cobb,  200  S.  W.  1116. 

HI.  PLEADING.  EVIDENOE,  TIUAX^ 
AND   BEVIEW. 

<8=57(2)  (Tex.Cir.App.)  In  action  by  section 
foreman  for  injuries,  evidence  on  issue  of  va- 
lidity of  release,  hdil  to  authorise  finding  that 
physicians,  who  treated  plaintiff,  were  agents 
and  employes  of  defendant  railroad,  authorized 
to  advise  plaintiff  as  to  probability  of  his  recov- 
ery from  injuries.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Haven,  200  S.  W.  1152. 

In  fiction  by  section  foreman  tor  injuries,  evi- 
dence held  to  authorize  finding  that  represen- 
tations that  plaintiff  was  well,  made  by  defend- 
ant railroad's  physicians,  were  intended  to  in- 
fluence plaintiff  in  making  settlement  with  de- 
fendant's claim  agent  and  signing  release. — ^Id. 

RELEVANCY. 

S«e  Criminal  Law,  «=>388,  866;   Evidence,  9=> 
118-128. 

RELIGIOUS  BELIEF. 

See  Witnessss,  4=»44. 

REMAIMDERS. 

See  Wills,  «=>e28-684. 

REMEDY  AT  LAW. 

See  Creditor*'  Suit 

REMOVAL  OF  CAUSES. 

in.   OmZENSHIP  OB  AXIEKAOE  OF 
PARTIES. 

(B)   Separable   Controreralee. 

«»48  (Tex.Civ.App.)  To  entitle  a  nonreetdent 
defendant  to  removal  of  the  cause  to  the  fed- 
eral court  under  U.  S.  Comp.  St.  1916,  |  1010, 
the  controversy  as  to  him  must  be  separable 
from  that  against  the  resident  codefendants. — 
Parlin  &  Orendorff  Implement  Co.  v.  Frey,  200 
S.  W.  1143. 

«=>49(2)  (Tex.Civ.Api>.)  To  justify  a  separa- 
tion of  the  defendants  joined  in  a  suit  it  is  not 
enough  that  they  may  be  at  the  election  of  the 
pltdntiff  proceeded  against  either  jointly  or  sep- 
arately, but  there  must  be  more  than  one  cause 
of  action. — Parlin  &  Orendorff  Implement  Co. 
v.  Frey,  200  S.  W.  1143. 

In  view  of  Rev.  St.  1911,  art.  587,  as  to  suing 
indorsers  jointly  with  the  principal  obligors, 
and  article  1842  as  to  prerequisites  of  judgment 
against  indorsers,  an  action  by  the  payee 
against  the  maker,  and  a  guarantor  by  separate 
instrument,  for  delinquent  interest  and  attor- 
ney's fees,  prior  to  maturity  of  the  note,  is  not 
separable  so  as  to  entitle  nonresident  guaran- 
tor to  removal  of  the  cause.— Id. 


V.  AMOUNT  OR  VAI.UE  IN  OONTSO- 
VERST. 

i8:=»74  (Tex.Civ.App.)  Where  plaintiff,  after  fil- 
ing petition  claiming  $10,OOiO  damages,  filed 
amended  petition  reducing  claim  to  $3,000,  non- 
resident defendants'  application  for  removal  to 
federal  court  was  properly  denied,  although 
property  attached  under  original  petition  was 
appraised  at  $10,000.— Skelton  &  Wear  v.  Wolfe, 
200  S.  W.  901. 

i8=>74  (Tex.Civ.App.)  Where  the  payee  sued 
on  notes  and  against  the  guarantor  for  the  in- 
terest accrued  and  attorney's  fees,  prior  to  the 
due  date  of  the  notes,  the  amount  in  contro- 
versy, for  purpose  of  removal  to  federal  coart 
was  not  the  amount  of  the  notes,  thoufh  the 
guarantor  denied  its  liability  and  the  jndgment 
might  be  pleaded  as  res  judicata  in  any  future 
action  against  the  guarantor. — Parlin  &  Oren- 
dorff Implement  Co.  v.  Frey,  200  8.  W.  1143. 
^=375  (Tex.Civ.App.)  In  case  where  original 
petition  prayed  $10,000  damages,  held,  that 
amended  petition  asking  $3,000  became  effective 
against  defendants'  rigEt  to  removal  under  peti- 
tion filed  thereafter,  but  before  service  of  notice 
of  amendment;  notice  of  amendment  being  giv- 
en within  five  days  required  by  Vernon's  i^yles' 
Ann.  Civ.  St.  1914,  art  1824.— Skelton  &  Wear 
V.  Wolfe,  200  S.  W.  001. 

RENT. 

See  Landlord   and   Tenant,  «=3232:    TenancT 
in  Common,  ®=>20. 

REPLEVIN. 

IV.  PUBADINO   AND  EVIDENCB. 

^=>72  (Tex.Civ.App.)  Evidence  in  replevin  case 
as  to  identity  of  diamond  with  imperfection  al- 
leged once  as  "scratch"  and  again  as  "shiver," 
held  sufficient  to  uphold  finding  on  special  issue 
that  it  was  plaintiff's  diamond.— Hall  t.  CoUier, 
200  S.  W.  S80. 

VI.  TRIAT.  JtrDOMENT,  ENFOBOB- 

MENT  OF  XDDOMBNT.  AND 

BEVIEW. 

^s990  (Ark.)  Where  in  replevin  plaintiff  testi- 
fied that  she  had  no  interest  in  cotton  involved, 
and  undisputed  evidence  showed  that  she  did 
not  own  it,  to  instruct  jury  to  find  for  defend- 
ant was  not  error. — Hauey  t.  Johnson,  200  S. 
W.  788. 

<S=»96  (Ky.)  Civ.  Code  Prac.  <  330,  must  be 
construed  with  section  388;  and  where  defend- 
ant, in  action  for  possession  of  personalty,  has 
delivered  it  to  plaintiff,  and  plaintiff  recovers 
judgment,  the  jury  need  not  assess  the  value 
of  the  property.— Moigan  t.  Williams,  200  S. 
W.  650. 

9S3|06  (Mo.App.)  In  replevin,  where  prevailing 
party  has  only  a  limited  or  special  interest  in- 
stead of  ownership,  and  other  part^  has  ob- 
tained possession  under  writ,  value  of  such  spe- 
cial interest  only  should  be  assessed. — Smith  r. 
Tucker,  200  S.  W.  707. 

VH.  IXABIUTIES  ON  BONDS  AXD 
imDERTAKINGS. 

«ss>l26  Crez.Civ.App.)  Under    Rev.    St    1911, 

art  7l06,  providing  for  a  summary  judgment 
against  sureties  on  replevin  bond  if  suit  is  de- 
cided against  defendant,  to  introduce  the  bond 
in  evidence  is  unnecessary. — Gonzales  t.  Flores, 
200  S.  W.  851. 

®=:>I35  (Tex.Civ.App.)  The  question  whether 
judgment  should  be  rendered  against  sureties  on 
replevin  bond  is  exclusively  for  the  court— 
Gonzales  v.  Iilores,  200  S.  W.  851. 

Where  the  replevin  bond  is  copied  into  the 
judgment  and  recovery  thereon  decreed,  it 
amounts  to  a  finding  that  the  bond  is  valid. 
-Id. 

A  replevin  bond,  valid  on  its  face  and  ad- 
judged valid,  will  not  be  presumed  invalid  be- 
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eaase  of  an  order  quashing  the  writ  of  geques- 
tration  or  other  defect  not  shown  and  not  urged 
on  motion  for  new  trial. — Id. 

A  judgment,  approving  a  verdict  in  replevin 
which  eatablishes  the  value  of  each  article  as 
shown  by  the  verdict  copied  therein,  complies 
sufficiently  with  the  statute,  especially  when 
considered  with  the  judgment  provision  author- 
izing return  of  property  described  in  verdict  or 
any  portion  thereof. — Id. 

REQUESTS. 

8««  Trial,  i3=>25&-262. 

RESCISSION. 

See  Cancellation  of  Instruments;  Sales,  9=> 
128;    Vendor  and  Purchaser,  <8=985,  93. 

RES  GEST/E. 

See  Criminal  Law,  «=s366:  Evidence,  «=>118- 
128. 

RESIDENCE 

See  Venue,  <Ss922. 

RES  JUDICATA. 

See  Judgment,  i8=»540-743. 

RESTRAINT  OF  TRADE. 

See  Contracts,  «=3>117;    Monopolies. 

RESULTING  TRUSTS. 

See  Trusts,  «s»63^,  89. 

RETURN. 

See  Habeas  Corpus,  4s»79,,83. 

REVENUE 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error. 

RIGHT  OF  WAY. 

See  Easements;    Railroads,  «=»69,  73. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  «=>39. 

RISKS. 

See  Master  and  Servant,  «=»203-226. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  <S=>369. 

RUPTURE. 

See  Master  and  Servant,  9=s>222. 

SAFE  PUCE  TO  WORK. 

See  Master  and  Servant,  «s>101-125. 

SALARY. 

See  Sheriffs  and  Constables,  «s>70. 

SALES. 

See  Account,  Action  on,  ®=>5;  Bailment,  €=» 
18;  Bankruptcy,  ®=270;  Corporations,  ®=» 
116;  Evidence,  ®=>121;  Execution,  <S=»264- 
320;  Bzecntors  and  Administrators,  ^=»1.38; 
Food;     Garnishment,    ©=52.30;      Intoxicating 


Liquors;  Judicial  Sales;  Monopolies;  Tax- 
ation. «=»674;  Trial,  «ss»252;  Vendor  and 
Purchaser. 

I.  REQinSITES  AND  VAI.IBITT  OF 
COHTKAOT. 

®=»32  (Ark.)  Where  brokerage  company  wired 
defendant  to  ship  car  of  beans  at  specified  price 
delivered,  and  defendant  replied,  "All  right, 
confirm,"  held  that  there  was  a  complete  con- 
tract, notwithstanding  omission  of  the  word 
"delivered"  from  the  reply  message. — Hart  v. 
Hammett  Grocer  Co.,  20iO  S.  W.  795. 
«=s>38(3)  (AIo.App.)  Where  the  patentee  of  a 
bleaching  process  represented  to  the  owner  of 
a  tool  handle  factory  that  his  process  would 
bleach  handles  according  to  sample  at  a  coat  of 
less  than  12  cents  per  dozen,  and  the  process 
was  secret,  the  representations  were  of  fact, 
and  not  mere  promises. — A.  i'ranck-Philinson 
&  Co.  V.  Hanna  &  Young  Handle  Co.,  200  S. 
W.  718. 

$=»4I  (Mo.App.)  A  manufacturer  of  tool  handles 
in  contracting  with  the  patentee  of  a  bleaching 
process  to  install  the  system  in  his  plant,  who 
was  ignorant  of  the  process,  which  was  secret, 
did  not  deal  at  arm's  length  with  the  patentee, 
and  the  rule  of  caveat  emptor  did  not  apply.-  - 
A.  Franck-Philipson  &  Co.  v.  Hanna  &  loung 
Handle  Co.,  200  S.  W.  718. 
^=s»53(l)  (Ky.)  If  deceased  bought  plaintiff  an 
automobile  in  consideration  of  an  agreement 
to  come  and  live  with  her,  there  was  a  sale; 
and,  where  there  was  evidence  thereof,  it  was 
proper  to  submit  an  issue  as  to  whether  there 
was  a  sale  of  the  machine,  as  well  as  an  issue 
as  to  its  being  a  gift— Morgan  v.  Williams,  200 
S.  W.  650. 

n.   CONSTRUOTIOir  OF  COirrRAOT. 

^=360  (Mo.App.)  Where  a  contract  of  sale  of 
goods  was  silent  as  to  the  railroad  over  which 
goods  were  to  be  shipped  freight  -  prepaid,  that 
the  seller  complied  with  a  request  of  the  buyer 
in  sending  one  carload  over  certain  road,  had 
no  bearing  on  how  or  where  the  delivery  of  the 
unshipped  portion  of  the  order  was  to  be  made. 
—Street  v.  Werthan  Bag  &  Burlap  Co.,  200  S. 
W.  739. 

<8=>60  (Tex.Civ.App.)  Contract  for  sale  of  cat- 
tle located  in  Mexico  to  be  delivered  in  United 
States  at  expense  of  buyers  held  to  admit  of 
doubt  as  to  intention  of  parties  as  to  when  title 
should  ^ass,  so  that  construction  placed  thereon 
by  parties  should  control.— Craig,  Thompson  & 
Jeffries  v.  Barreda,  200  S.  W.  868. 
9=>79  (Ark.)  Under  contract  by  telegraph  for 
sale  of  beans  delivered,  the  word  "delivered" 
held  to  require  delivery,  and  not  to  apply  to 
the  price  of  the  beans. — ^Hart  v.  Hammett  Grocer 
Co.,  200  S.  VV.  705. 

€=379  (Mo.App.)  As  fixing  the  place  of  deliv- 
ery, the  terms  "freight  paid  to  Houston"  and 
"f.  o.  b.  Houston/'  are  synonymous. — Street  v. 
Werthan  Bag  &  Burlap  Co.,  200  S.  W.  739. 

Where  an  order  of  goods  was  to  be  shipped 
"freight  paid  to  Houston,  allowing  vou  3% 
discount  for  cash  against  document,"  the  point 
of  delivery  was  Houston. — Id. 

m.  MODIFIOATION   OB   RESOISSIOM 

OF  OONTBACT. 

(A)   By  Acreement  of  Parties. 

^=»89  (Ark.)  Where  buyer's  offer  and  seller's 
acceptance  by  tel^raph  constituted  complete 
contract,  reference  in  seller's  letter  of  confirma- 
tion to  rules  of  a  jobbers'  association  held  not 
to  affect  the  contract — Hart  v.  Hammett  Grocer 
Co.,  200  S.  W.  795. 

®=>90  (Tex.Civ.App.)  Where  cattle  were  sold, 
and,  while  contract  was  executory,  buyers  re- 
fused to  perform,  whereupon  seller  agreed  to 
accept  lower  price,  and  substitute  contract  was 
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fully  performed  by  both  parties,  seller  cannot 
sue  on  original  contract  as  if  buyers  had  not 
paid  all  purchase  money  stipulated. — Craig, 
Thompson  &  Jeffries  v.  Barreda,  200  S.  W.  86ii. 

(C)   Reaolaaion    by    Butc'' 

4s»128  (Mo.App.)  Where  defendant  warrant- 
ed a  mule  sold  to  plaintiff  to  be  sound  and  it 
had  heaves,  when  plaintiff  offered  to  return  it 
and  asked  that  his  note  given  for  two  animals 
be  canceled  to  the  extent  of  the  value  of  the 
mule,  there  was  a  rescission. — Spivey  t.  Gee, 
200  S.  W.  726. 

IV.  PEBFOBMANCE    OF    OONTBACT. 

(B)  BlIU  of  Sale. 

9=>I44  (Tex.Civ.App.)  A  bill  of  sale  describ- 
ing property,  "as  described  in  deed  from  W.  to 
T.,"  etc.,  sufficiently  described  the  property. — 
Trabne  v.  Ash,  200  S.  W.  415. 
«=3l45  (Tex.Civ.App.)  A  bill  of  sale  is  not  exe- 
cuted until  it  has  been  signed  and  delivered. — 
Smith  V.  Smith,  200  S.  W.  540. 

(C)  Dellverjr  and  Aoccptunoe  of  Goods. 

4s>l6l  (Mo.App.)  Delivery  of  shipment  of 
soft  drinks  to  carrier,  heta  not  acceptance  by 
defendant  corporatioa  which  was  engaged  in 
mule  and  feed  business  and  in  whose  name  its 
manager  ordered  drinks  without  authority. — St, 
Louis  Beverage  Co.  v.  Planters'  Grain  £Ueva- 
tor.  Mule  &  Feed  Co.,  200  S.  W.  780. 
«=3l82(l)  (Mo.App.)  In  seller's  action  for 
price  of  coal,  evidence  hfld  to  make  jury  ques- 
tion whether  plaintiff  seller  furnished  inferior 
coal,  or  whether  dissatisfaction  of  defendant 
purchaser's  customers  was  due  to  defendant's 
misrepresentations. — Haddaway  Curd  Coal  Co. 

V.  Breese-Trenton  Mining  Co.,  200  S.  W.  104. 

V.   OPERATION  AMD  EFFECT. 
(A)   Transfer  of  Title  aa  Between  Parties. 

«=»I99  (Tex.Civ.App.)  If  delivery  of  bill  of  sale 
was  made  with  intent  that  it  should  become 
operative,  title  vested.— Smith  v.  Smith,  200  S. 
W.  540. 

Intent  of  the  grantors  in  bill  of  sale  is 
controlling  question  in  determining  whether  de- 
livery has  been  made. — Id. 
€=3200(1)  (Mo.)  Where  anything  remains  to  be 
done  between  yie  parties  to  a  sale  before  the 
property  is  delivered,  the  sale  is  not  complete. 
—State  V.  Swift  &  Co.,  200  S.  W.  1066. 
«5>20 1  (2)  (Mo.)  Where  a  contract  of  sale  is 
made  for  a  specific  artide  to  be  charged  for, 
and  where  there  is  nothing  more  to  do  except 
to  deliver  it  and  collect  the  price,  the  sale  is 
complete  without  delivery  or  payment.— State 
T.  Swift  &  Co.,  200  S.  W.  1066. 
^s»202(l)  (Mo.)  Where  a  contract  of  sale  is 
made  for  a  specific  article  to  be  charged  for, 
and  where  there  is  nothing  to  do  except  to 
deliver  it  and  collect  the  price,  the  sale  is  com- 
plete without  payment  of  price. — State  v.  Swift 
&  Co.,  200  S.  W.  1066. 

€=20^(1)  (Mo.App.)  Where  there  is  sale  of 
cotton  for  cash  on  delivery,  title  does  not  pass 
until  purchase  price  is  paid,  unless  payment 
in  some  manner  is  waived. — Ilamra  Bros.  v. 
HerreU,  200  S.  W.  776. 

«s»2l5  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  7170,  reouiring  bill  of  sale 
always  to  be  taken  on  saJe  of  cattle  on  a  range, 
and  article  7171,  making  possession  prima 
facie  illeual  without  bill  of  sale,  have  no  ex- 
tra territorial  effect,  where  sale  without  state 
was  accompanied  by  actual  delivery,  and  prop- 
erty was  afterwards  brought  into  state.— Jura- 
do  V.  Holmes,  200  S.  W.  859. 

VX.  WARRANTIEB. 

9=»268(2)  (Mo.App.)  In  an  action  by  the  pur- 
chaser of  a  mule,  based  on  breach  of  a  war- 
ranty of  soundness,  the  seller's  knowledge  of 


any  latent  defect  is  aot  material.— Spirej  r. 
Gee,  200  S.  W.  726. 

Vn.  BEHEBZEB  OF  8EXJCEB. 
(B)  Actions  for  Price  or  Valne. 

9=>342  (Tex.Civ.App.)  A  notice  by  oonoignee 
subsequent  to  shipment  of  goods  to  postpone 
the  filling  of  the  order  does  not  invalidate  or 
impair  a  note  given  prior  to  shipment  for  the 
price  thereof.— Iowa  City  State  Bank  ▼.  Bfil- 
ford,  200  S.  W.  888. 

«=>359(1)  (Mo.App.)  If  defendant,  through 
agent,  ordered  lumber  from  plaintiff,  and  agreed 
to  pay  $620.28,  and  plaintiff  deliveted,  but  de- 
fendant refueed  to  accept  or  pay,  verdict  must 
be  for  plaintiff. — Grayson-McLeod  Lumber  Co. 
V.  P.  Heibel  &  Sons  Mfg.  Co.,  200  b.  W.  96l 
«=»359(1)  (Tex.Civ.App.)  In  action  for  par- 
chase  price  of  goods  tendered  back  to  plaintiff, 
evidence  held  to  sustain  finding  that  plaintiff 
did  not  agree  not  to  sell  goods  to  another  mer- 
chant in  defendant's  city.— Iievine  v.  George  P. 
Ide  &  Co.,  200  S.  W.  428. 
9=>363  (Mo.App.)  In  seller's  action  for  price 
of  coal,  evidence  tending  to  show  that  purchaser 
wired  plaintiff  that  its  customers  bad  inspected 
and  refused  coal  before  coal  was  actually  re- 
jected, etc.,  held  to  make  jury  question  whether 
plaintiff's  agreement  to  stand  loss  was  procured 
by  fraud.— Haddaway  Curd  Coal  Co.  ▼.  Breese- 
Trenton  Mining  Co.,  200  S.  W.  104. 
4=>364(1)  (Mo.App.)  In  action  for  price  of 
lumber,  held,  that  court  properly  refused  de- 
fendant's requests,  first,  that  if  defendant  never 
gave  order,  verdict  must  be  for  it,  and,  if  it  gave 
oral  order,  and  refused  to  accept  tender  of  lum- 
ber,  verdict  likewise  must  be  for  it — Grayson- 
McLeod  Lumber  Co.  v.  P.  Heibel  &  Sons  Mfg. 
Co.,  200  S.  W.  96. 

«=>364(1)  (Mo.App.)  In  seller's  action  for 
price  of  coal,  instruction  to  find  for  plaintiff  if 
coal  complied  with  plaintiff's  representations, 
and  dissatisfaction  of  defendant's  customers 
was  due  to  defendant's  unwarranted  representa- 
tions, Held  not  misleading.— Haddaway  Cord 
Coal  Co.  T.  Breese-Trenton  Mining  Co..  200  S. 
W.  104. 

VIII.   REMEDIES  OF  BUY  EH. 
(C)    AetlOBB  tor  Breach  of  Contraet. 

«s>404  (Mo.App.)  Where  a  warranty  is 
breached  by  the  seller,  the  purchaser  may  sue 
the  seller  therefor,  or  may  keep  the  articles, 
and  set  up  against  an  action  for  the  price  the 
breach  of  warranty  in  diminution  or  extinc- 
tion of  the  price.— A.  Franck-Philipson  &  Co. 
V.  Banna  &  Young  Handle  Co.,  200  S.  W.  718. 
®=>4I7  (Mo.App.)  Evidence  held  suffi<dent  to 
support  a  fincUug  that  a  purchaser  of  unde- 
livered goods  who  bought  in  the  open  market 
on  September  4th,  where  the  last  day  for  ful- 
fillment of  the  contract  was  August  31st  had 
complied  with  the  established  rule  with  refer- 
ence to  such  purchases,  and  had  bought  at  the 
market  value.- Street  v.  Wertban  Bag  &  Bar- 
lap  Co.,  200  8.  W.  739. 

(D)  Actions  and  Coanterelaints  tor  Breach 
of  IVarrantT. 

$=3429  (Mo.App.)  In  suit  for  breach  of  war- 
ranty, tried  on  the  theory  that  there  had  been 
a  tender  back,  the  defendant,  having  repudiat- 
ed the  warranty  and  refused  the  tender,  could 
not  insist  on  a  formal  offer  in  the  petition.— 
Spivey  v.  Gee,  200  S.  W.  726. 
«=>430  (Mo.App.)  The  defense  of  breach  of 
warranty  to  an  action  for  the  price  of  chat- 
tels is  complete  only  when  the  damages  are 
equal  to  the  price,  or  the  article  is  of  no  value. 
—A.  Franck-Philipson  &  Co.  v.  Hanna  & 
loung  Handle  Co.,  200  S.  W.  718. 

IX.   OONBmOHAI.  8A£E8. 

®ss459  (Mo.)  Finding  held  sustained  by  sub- 
stantial  evidence  tending   to  show   that  seller 
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and  bnyer  understood  that  title  was  to  remain 
in  seller,  though  »^er  did  not  furnish  all  goods 
specified  in  written  order  providing  for  such 
reserration  of  title.^Xwentietb  Century  Ma- 
chinery Co.  V.  Excelsior  Spring  Mineral  Water 
&  BotUing  Co.,  200  S.  W.  1079. 
€=>479(14)  (Tenu.)  While  seller  and  purchaser 
in  conditional  sale  can  waive  advertisement  and 
sale  oD  defanlt  as  provided  in  Acts  188i),  c.  81, 
yet  advertisement  cannot  be  waived  unless  sale 
is  also  waived.— Ward  v.  Sharpe,  200  S.  W.  974. 
®=>480(6)  (Mo.)  One  who  bought  goods  sold 
with  a  reservation  of  title  with  notice  of  the 
conditional  seller's  ownership,  held  liable  for  the 
reasonable  market  valne  in  an  action  for  conver- 
sion.— Twentieth  Century  Machinery  Co.  v.  Ex- 
celsior Spring  Mineral  Water  &  Bottling  Co., 
200  S.  W.  1079. 

SATISFACTION. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;   Payment;   Release. 

SCHEDULE. 

See  Bankruptcy,  «=>32. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Civil  Rights,  e=*9;  Constitutional  Law, 
<8=»215,  22D,  274;  licenses,  <S=>7;  Stat- 
utes, «=996. 

n.  P1JBI.IG  SOHOOI.8. 

<B)  Crestloa,  Altaratlon,  Bzlatenoc,  and 
DISBoIatloa  of  Dlstrleta. 

«=s>24<l)  (Tex.CiT.App.)  Petition  to  enjoin  as- 
sessment and  coUecticm  of  taxes  in  school  dis- 
trict, on  ground  that  plaintiff's  land  was  within 
boundaries  of  another  legal  district,  was  not  a 
collateral  attack  on  incorporation  of  defendant 
district. — Harbin  Independent  School  DisL  v. 
Denman,  200  S.  W.  176. 

«=324(2)  (Tex.Civ.App.)  In  suit  to  enjoin  as- 
sessment of  taxes  on  plaintifF'<i  land  by  defend- 
ant school  district,  on  ground  that  land  was  lii 
another  lawful  district,  defendant's  answer  that 
incorporation  of  latter  district  was  void  was  a 
"collateral  attack"  upon  its  corporate  existence. 
— Harbin  Independent  School  Dist.  v.  Denman, 
200  S.  W.  176. 

®=>27  (Tex.Civ.App.)  Slight  inaccuracies  in 
description  of  boundaries  of  a  school  district 
are  insufficient  to  render  its  incorporation  void. 
— Harbin  Independent  School  Dist.  v.  Denman, 
200  S.  W.  176. 

®=s44  (Tex.Civ.App.)  Where  schoo:  district 
was  declared  duly  incorporated,  etc.,  and  was 
operated  for  some  time,  held,  it  could  only  be 
abolished  by  election,  as  provided  by  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  1077,  1078, 
2856b,  and  not  by  nonuser. — ^Harbin  Independ- 
ent School  Dist.  V.  Denman,  200  S.  W.  173. 

(O   GoTcraaient.  Officers,  aad  District 
BIcetlBKa. 

•S=>46  (Ky.)  Acts  1916,  c.  24,  §  107,  provid- 
ing for  a  visitor  for  colored  schools  only,  is  not 
unconstitutional. — Davitss  County  Board  of 
Education  v.  Johnson,  200  S.  W.  313. 

(D)   District    Prapertr>    Contraeta,    aad 
Liabilities. 

^s»67  (Mo.App.)  Where  relator's  children 
reached  highway  on  way  to  school  after  passing 
through  fields  adjoining  home,  and  they  were 
less  than  2%  miles  from  school,  Laws  1913, 
pp.  721,  723,  i  4,  wils  complied  with.— State  ex 
rel.  Jungmeyer  v.  Hunter,  200  S.  W.  300. 
^=»8I  (2)  (Tex.Civ.App.)  Failure  of  school  trus- 
tees to  give  surety  notice  of  default  in  time  for 
performance  of  contractor  to  erect  school  build- 
ing, which  parties  stipulated  should  work  for- 
feiture, did  not  show  waiver  by  trustees  of  con- 


tractor's duty  to  request,  in  writing,  additional 
time. — American  Indemnity  Co.  v.  Board  of 
Trustees  of  Kobetown  Independent  School  Dist, 
200  S.  W.  502. 

In  action  by  school  trustees  against  surety  on 
bond  of  contractor  to  erect  a  school,  evidence 
held  insufSdent  to  show  actual  notice  to  surety 
through  local  agent  of  failure  of  contractor  to 
complete  in  time. — Id. 

If  agent  of  surety  of  contractor  to  erect 
school  knew  building  was  not  comnleted  by  con- 
tract date,  fact  did  not  charge  surety  with  no- 
tice, where,  under  contract  for  erection,  time 
could  have  been  extended  without  knowledge  of 
surety.— Id. 

Though  bond  of  contractor  to  erect  school  did 
not  specifically  state  failure  to  give  surety  no- 
tice of  default  as  to  time  for  completion  as 
provided  should  release  surety,  provision  as  to 
notice  created  condition  precedeut  to  recovery 
against  surety. — Id. 

Effect  to  be  given  breach  by  school  trustees 
of  provision  of  bond  of  contractor  to  erect 
school  building  with  respect  to  notice  to  surety 
of  contractor's  default  as  to  time  of  completion 
held  not  dependent  on  rights  given  surety  by 
contract  for  construction  of  buuding. — Id. 

Though  surety  of  contractor  with  school  trus- 
tees to  erect  school  had  actual  notice  of  con- 
tractor's default  as  to  time  of  completion,  com- 
pliance with  bond  requiring  notice  to  surety  of 
such  default  was  necessary. — ^Id. 

(B)    District    Debt,    Secarltlca,    and    Tax- 
ation. 

€='102  (Tex.Civ.App.)  Order  of  commission- 
ers' court  establishing  a  new  independent  school 
district  held  not  a  redistrioting  under  statute, 
so  as  to  ^lace  plaintiff's  land,  located  in  another 
district,  in  such  new  district  for  purposes  of 
taxation,  though  the  designated  boundaries  of 
the  new  district,  by  mistake  included  plaintiff's 
land. — Harbin  Independent  School  Dist.  v.  Den- 
man, 200  S.  W.  176. 

That  Attorney  General  approved  issue  of 
bonds  for  defendant  school  district,  the  descrip- 
tion of  the  boundaries  of  which  in  the  order  of 
the  commissioners'  court  establishing  it  erro- 
neously included  plaintiff's  lands  located  in  an 
established  district,  did  not  have  the  effect  of 
redistricting  under  the  statute.— Id. 

(O)  Teaehera. 

«=>I33  (Ky.)  Under  Acts  1916,  c.  24,  {{  95, 
107,  where  colored  visitor  for  subdistrict  was 
not  present  at  meeting  of  board,  and  made  no 
nomination  or  recommendation,  election  of 
teacher  by  board  was  void. — Daviess  County 
Board  of  Education  v.  Johnson,  200  S.  W.  313. 
Where  election  of  a  teacher  was  void,  there 
was  a  vacancy  which  board  had  right  to  fill 
mthout  any  notice  to  such  teacher  or  a  hear- 
ing upon  question. — Id. 

SCIRE  FACIAS. 

See  Judgment,  «=»866. 

SEARCHES  AND  SEIZURES. 

€=>7  (Ky.)  Game  warden  may  empty  saddle- 
bags of  hunter  who  does  not  exhib^  license 
under  Game  and  Fish  Act  1912,  §  13,  without 
tjeing  guilty  of  unreasonable  seizure  under  Bill 
of  Rights,  {  10,  and  fact  that  he  immediately 
releases  game  is  immaterial.— Manning  v.  Rob- 
erto, 200  S.  W.  937. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  9=3400,  403;   Evidence,  «=» 
186. 

SEIZURE 

See  Searches  and  Seizures. 
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SELF-DEFENSE. 

See  Homicide,  «=>112,  116,  244. 

SEPARABLE  CONTROVERSIES. 

See  Removal  of  Causes,  $=348,  49. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «=»171-176. 

SEPARATION. 

See  Husband  and  Wife,  «=278,  279. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Process,  9=>149. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See   Bankruptcy,   ®=>320;    Corporations,   «=> 

346.  

n.   SUBJX!OT.JIATTEB. 

«=>29<1)  (Tex.CivApp.)  In  suit  by  assignee 
of  part  of  series  of  notes  secured  by  vendors' 
liens,  cross-bill  against  the  assignor  and  an 
irrigation  company  for  fraud  in  the  sale  of 
the  land  and  for  failure  to  furnish  water  for 
irrigation  ftcW  maintainable,  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1330.— Closner 
&  Sprague  v.  Acker,  200  S.  W.  421. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated; 
Compromise  and  Settlement;  Payment;  Re- 
lease. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

n.   OOHFEKSATION. 

«=929  (Ark.)  In  view  of  Const,  art  7,  i  46, 
held,  that  Sp.  &  Priv.  Acts  1911,  p.  808,  amend- 
ing Acta  1900,  p.  182,  fixing  fees  and  salaries 
of  sheriff  of  Fulton  county,  must  be  construed 
as  giving  sheriff  of  Fulton  county  a  salary  of 
$2,200  per  annum  during  term  of  his  office. — 
Howden  v.  Fulton  County,  200  S.  W.  1010. 
<e=»70  (Ark.)  Under  .Sp.  &  Priv.  Acts  1911,  p. 
808,  amending  Acts  1900,  p.  182,  fixing  fees  and 
salaries  of  sheriff  of  Fulton  county,  sheriff  is 
entitled  to  maximum  salary  of  |2,20O  per  an- 
num during  his  term,  provided  all  of  fees  col- 
lected during  term  equal  tliat  amount,  and  fees 
delivered  to  treasurer  on  first  settlement  may 
thereafter  be  applied  to  cover  a  deficiency  in 
fees  later  arising. — Bowden  v.  Fulton  County, 
200  S.  W.  1010. 

XV.  X.IABIUTXES    ON    OFFICIAI. 
BONDS. 

4=9 1 68(1)  (Tex.Civ.App.)  In  action  against 
surety  of  constable  by  person  falsely  arrested, 
petition  held  to  allege  sufficiently  as  against 
general  demurrer  that  constable  acted  in  offi- 
cial capacity.— National  Surety  Co.  v.  Masters, 
200  S.  W.  1123. 

In  action  by  person  falsely  imprisoned  against 
surety  on  constable's  bond,  petition  held  to 
charge  sufficiently  as  against  general  demurrer 
that  constable  arrested  plaintiff  for  what  he 
construed  to  be  a  breach  of  the  peace. — Id. 
<Bs>l69  (Tex.Civ.App.)  In  action  against  con- 
stable's surety  for  a  false  imprisonment,  evi- 


dence held  to  support  finding  constable  arrested 
plaintiff  on  account  of  conduct  he  constrned  to 
constitute  breach  of  peace,  though  he  gave 
plaintiff  opportunity  to  escape  arrest. — National 
Surety  Co.  v.  Masters.  200  S.  W.  1123. 

SHOOTING  GALLERY. 

See  Municipal  Corporations,  ®=>736,  778. 

SHOWS. 

See  Theaters  and  Shows. 

SIMPLE  TOOLS. 

See  Master  and  Servant,  4s>219. 

SUNDER. 

See  libel  and  Slander. 

SLOT  MACHINES. 

See  Gaming,  4=>74. 

SOFT  DRINKS. 

See  Corporations,  <e=9432. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  «s>729-733. 

SPECIFIC  PERFORMANCE. 

L  NATURE  AND  GBOIINIM  OF  BEM- 
EOT  IN  OENEBAIb 

9=>I2  (Ark.)  Specific  performance  of  contract 
to  furnish  electric  light  will  not  be  decreed, 
since  there  is  no  method  of  enforcing  decree. 
— Warmack  v.  Major  Stave  Co.,  200  S.  W.  799. 

n.   CONTBAOT8    ENTOBCEABX.E. 

4=>83  (Ky.)  A  contract  between  husband  and 
wife  in  contemplation  of  continuance  of  a 
previous  ■  separation,  having  for  its  purpose 
the  adjustment  of  respective  property  rights, 

will  be  enforced  in  equity  if  fairly  made  and 
just.— Edlcson  v.  Edleson,  200  S.  W.  625. 

Where  husband  and  wife  made  a  contract 
on  sufficient  consideration  by  which  the  moth- 
er, who  was  financially  able  to  do  so.  was  to 
have  the  custody  and  maintain  the  child,  and 
the  court  approved  of  the  custody,  she  should 
be  required  to  comply  with  the  contract,  es- 
pecially where  the  father  has  made  a  settle- 
ment of  property  sufficient  to  enable  the  moth- 
er properly  to  maintain  the  child. — Id. 

TV.   PB00EEDINO8  AND  BEUEF. 

®=3ll7  (Tex.Civ.App.)  In  suit  for  specific  per- 
formance of  compromise  agreement,  answer  ad- 
mitting tender  of  deed  conveying  life  estate,  held 
insufficient  to  authorize  proof  of  an  intention 
other  than  that  deducible  from  the  language  of 
the  compromise  agreement— Flores  v.  Florea, 
200  S.  W.  1157. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action.  < 

STATES. 

See  Bridges,  9=>S,  18,  19;   Constitutional  Law, 
<e=365. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 
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STATUTE  OF  LIMITATIONS. 

Bee  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  gee 
the  vaVions  specific  topics. 

I.   EHAOTMEirr.   BEQUISITEB.   AlfD 
VAXJSITT  IH  OEITEKAL. 

€=3 1 9  (Ark.)  Tbe  journal  in  which  yeas  and 
nayg  must  be  enteced  under  Const,  art.  5,  |i 
11,  21,  is  the  permanent  record,  and  entry  iu 
daily  minutes  is  not  sufficient,  notwithstanding 
Kirby's  Dig.  i  3738.— Niven  v.  Road  Improve- 
ment Dist  No.  14  of  Jefferson  County,  200  8. 
W.  997. 

^=351/2  (Ark.)  Where  statute  authorizing  con- 
struction of  bridge  provided  it  should  t>ecome 
operative  if  approved  by  property  owners  or 
voters  within  two  years,  prescribed  period  be- 

fan  with  approval   of  statute   by  Governor. — 
'enoUo  ▼.  Sebastian  Bridge  Dist.,  200  S.  W. 
601. 

n.   OEKEHAXi  AMB  SPBOXAI.  OR  XiO* 
OAX.    IiAWS. 

«=395(2)  (Tenn.)  Acts  1900,  c  32  (Thomp.  Shan. 
Code,  {  2863a2  et  seq.),  requiring  registration 
and  license  fee  of  $3  in  order  to  Keep  a  female 
dog,  does  not  contravene  Const  art.  1,  §§  8,  21, 
article  2,  |  28,  nor  article  11,  S  8,  prohibiting 
special  laws.— State  v.  Erwin,  200  S.  W.  978. 
«=»96(1)  (Ky.)  Acts  1910,  c.  24,  i  107,  pro- 
viding for  a  visitor  for  colored  schools,  is  not 
in  violation  of  Const.  {  59,  subsec.  25,  forbid- 
ding local  or  special  acts  for  management  of 
common  schools.— Daviess  County  Board  of 
Education  v.  Johnson.  200  S.  W.  313. 

Zn.  SUBJECTS  AMD  TITLES  OF  AOT& 

«=» 1 101/2(1)  (Tex.)  Acts  33d  Leg.  c.  72  (Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  7235), 
amending  Stock  Law  (Rev.  St.  1911,  art.  7235) 
in  so  tar  as  it  attempts  to  exclude  Matagorda 
county  from  operation  of  article,  held  violative 
of  constitutional  provision  as  to  tiUe  of  stat- 
utes.—Ward  Cattle  &  Pasture  Co.  v.  Carpen- 
ter, 200  S.  W.  521. 


XV.  ABfEHDMENT,  KEVZBION.  AMD 
CODIZTCATION. 

4=s»l35  (Ark.)  Statute  authorizing  construction 
of  bridge  by  proceedings  within  two  years  was 
not  dead  after  expiration  of  two  years  without 
institution  of  proceedings,  therefore  was  sub- 
ject to  amendment  to  extend  time,  though  with- 
out further  legislative  action  power  conferred 
could  no  longer  be  exercised.— Fenolio  v.  Sebas- 
tian Bridge  Dist.,  200  S.  W.  501. 
«=»l3a(2)  (Ark.)  Acts  1915,  p.  13.S7,  amending 
Acts  1913,  p.  380,  authorizing  construction  of 
bridge  across  Arkansas  river  from  Ft.  Smith 
to  Oklahoma  shore,  is  not  violative  of  Const, 
art.  5,  §  23,  as  legislative  attempt  to  revive  or 
amend  a  law  or  extend  its  provisions  by  refer- 
ence to  titie  only. — Fenolio  v.  Sebastian  Bridge 
Dist,  200  S.  W.  501. 

<8=»I4I(1)  (Ark.)  Acts  1915,  p.  688,  amend- 
ing Acts  1909,  p.  927,  which  created  the 
Charleston  stock  district  of  Franklin  county, 
AeM  invalid  as  violating  Const,  art.  5,  §  22,  re- 
quiring amending  statutes  to  enact  at  length 
prior  statutes  revived,  amended  or  extended. 
—Rider  v.  State,  20O  S.  W.  275. 
«=»I4I(3)  (Tei.Cr.App.)  Acts  34th  Leg.  c.  106. 
amending  Act*  33d  Leg.  c.  100,  |  1  (Vernon's 
Ann.  Pen.  Code  1916,  art  1269a),  so  as  to  omit 
wdrds  "shall  steal  or"  with  reference  to  taking 
of  motor  vehicles  and  which  was  republished 
with  said  words  omitted,  held  valid  under  Const 
art  3,  i  38.— Ex  parte  Jackson,  200  S.  W.  1092. 

VI.   OOHSTBUOTION  AMD  OPERA. 

TTOM. 

(A)  General  Rnlra  ot  Conatraotlon. 

«=a220  (Tex.Civ.App.)  Rev.  St.  art.  5698,  as 
amended  by  Act  35th  Leg.  c.  206,  preserving 
common-law  defenses  to  actions  for  libel,  hela 
not  a  legislative  construction  that  the  former 
law  deprived  defendahts  of  aoch  defeiwes. — 
Koehler  v.  Dubose,  200  8.  W.  238. 

VIX.  PZJLAOIMG  AMD  EVIDENCE. 

«=»286  (Ark.)  Under  Const  art  5.  §|  11,  21,  as 
to  keeping  journal  and  entering  yeas  and  nays, 
the  journal  entry  is  made  the  sole  evidence  of 
the  proceedings.— Niven  v.  Road  Improvement 
IMst  No.  14  of  Jefferson  County,  200  S.  W. 
997. 
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SPECIAL  &  PRIVATE 
LAWS. 

1911,  p.  722 1008 

1911,  p.  808  1010 

LAWS. 

1903,  p.  260,  S  1 273 

1907,  p.   744 283 

1909,  p.  182.    Amended  by 
Sp.  &  Priv.  Laws  1911, 

p.  808 1010 

1909,  p.  829.  Amended  by 

Laws  1911,  p.  193 1034 

1909,  p.  838,  g  0.  Amend- 
ed by  Laws  1913,  p.  738  792 
1909,  p.  927.  Amended  by 

Laws  1916,  p.  588 275 

1911,  p.  54,  i   13 283 

1911,  p.  193 1034 

1913,  p.  380 601 

1913,  p.  380.   Amended 
by  Laws  1915,  p.  1337. .  501 

1913,  p.  736,  §  5 281 

1913.  p.  736,  g  5.  Amend- 
ed by  Laws  1917,  p.  1789  281 

1913,  p.  738 792 

1913.  pp.  832,  833,  835. 
837,  g|  9.  10,  12,  13,  15  800 

1915,  p.  123.. 1008 

1915,  p.  588 276 
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1915,  p.  1337 501 

1917,  p.  41 loss 

1917,  p.   1237 103-' 

1917,  p.  1789 -Ml 


KENTITCKT. 

CONSTITUTION. 

S3 313 

i   10 937 

$  59,  subsec.  25 313 

^   171,  172,  174 347 

CIVIL  CODE  OF  PRACTICE. 

§  120,  subsecs.  1,  3 621 

S  277 358 

$  298 940 

»  330 t550 

»  341 451 

jj  388 050 

i    424 925 

i   585 358 

i  006,  subsec.  2 32,  326 

M  739,  755 365 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

S  36 24 

||  244,  245 35 

8281 336 

I   340 29,  36 

STATUTES  1903. 
$  679 320 

STATUTES  1915. 

i  186cl 24 

S  380,  subsecs.  2,  4 369 

ji  470 644 

ii  538-883C 967 

i  567 496 

i  772 17,  464,  653 

f  784 17 

i  900 625 

f  950 342 

i  950,  subsec.  3 365 

§978 45 

i  1407 478 

i  1409 624 

is  1453,1471 956 

i  1550,  subsecs.  1,  3,  5.. .  956 

^§  1761-1767 619 

§  1906 317 

I  1908 11 

8  1910 317 

i  1954c 937 

i{  1960-1967 371 

§  2016 358 

i  2127 322 

I  2342 962 

Is  2515,  2519 317 

f  2569b,  subsec.  3 648 

I  2738b 921 

g  3760 609 

§3855 45 

S  4030 609 

S  4128 347 

LAWS. 

1904,  ch.  102,  SS  25-27...  929 
1912,  ch.  7.     Amended  by 

Laws  1914,  ch.  83 956 

1912,  ch.  35,  SS  13,  33...  937 

1914,  ch.  83 956 

1916,  ch.  24,  SS  95,  107. . .  313 

MZSSOUBI. 

CONSTITUTION. 

Art.  2.  8  20 59 

Art.  6,  8  12 1062,  1068 

GENERAL  STATUTES  1865. 

Ch.  63,  8  2,  par.  3 59 

Ch.  63,  I  12 59 


REVISED   STATUTES  1909. 

:S  16,64 294 

8  197 736 

8  651 1066 

88  967,   HJ07 65 

8  1099.    Amended  by  Laws 

1916,  p.  J.4U.  i  iH) 72 

8  1112.. 72 

8  1756 306 

8  1796 438 

«  1846 128 

8  1850 439 

8  1987 437 

i  2021 123 

8  2023 286 

8S  2047,  2048 745 

i  2082  123,  439 

8  2119,  subsec.  9 715 

88  2204.  22U5 605 

8  2375 679 

S  2427.    Amended  by  Laws 

1911,  p.  142 486 

12468 94 

8  2475 65 

88  2861,  2975 693 

88  3049,3074,3106 69 

S  3121.    Amended  by  Laws 

1913,   p.    177 757 

S  3140 •. 672 

8  3150 74 

I  3212 59 

I  3339 693 

§  3339  et  seq 1045 

I  3340 693 

I  3881 65 

88  4008-4122 94 

I  4530 296 

It  5064.  5123.  5124,  5126  1071 

SS  5198,  5201  65 

«  5308 745 

§  5309 730,  745 

§  5313 745 

I  5425 715 

I  6354 443,  770 

8  7068.  Amended  by  Laws 

1911,  p.  282 441 

SS  7551,  7553 695 

S  7733 776 

<  7906 439 

S  8212 79,  770 

SS  8217.  8234 770 

IS  8235a.  8235e  added  by 

Laws  1911,  pp.  314,  316  306 

8  8804 743 

8  8309 695 

{  9447 703 

I  95.S9 670 

SS  9971-10095 1062 

S  9974 91 

SS  11014-11918.    Amended 

by  Laws  1916,  pp.  408, 

409   702 

LAWS. 

1911,  p.  141,  8  1 436 

1911,  p.  142 436 

1911,   p.   282 441 

1911,    p.    314 87,306 

1011,  p.  .316 .'J06 

1911,  p.   ,S22 123 

1911,  pp.  326,  327,  8i  8,  9  286 

1913,  p.   177 757 

1913,  p.  178 762 

1913,  p.  721 .300 

1913,  p.  72.%  S  4 300 

1915,  pp.  140,  146,  SS  SO, 

90 72 

1915,   pp.   408,  409 702 

1917,  p.  21,  $59b 702 

TENNESSEE. 

CONSTITUTION. 

.\rt.  1,  SS  8.  21 967 

Art.  2,  8  28 967 

Art.  11.  S  8 967 


THOMPSON'S     SUANNONS 
CODE. 

8  1166a37  et  seq. 823 

«  2853a2  et  seq 967 

88  3581,3532 82» 

8  3540 824.  829,  878 

8  5989 823 

LAWS. 

1889,  ch.  81 974 

1903,  ch.  247,  8S  2,  3 tCl 

1907.   ch.   32 967 

1907,  ch.  602,  8  1 976 

1907,  ch.  602,  8  8.  subsec 

7   976 

1907,  ch.  602,  88  12,  14. . .  976 

1911,  ch.  8.  8  1 «"* 

1913.  ch.  26 829 


TEXAS. 

CONSTITUTION. 

Art.  1,  §  10 527,  6*» 

Art.  1,815 530,  tsm 

Art.  3,  8  30 404,  1092 

Art.  4,  8  22 375 

Art.  5,  ««  5.  17 39* 

Art.  5,  8  21 375 

Art.  8,  $  9 539 

Art  12,  <  6 201.  5a6,  1138 

Art.  14.  I  2 847 

Art.  16,  i  50 605 

CODE  OF  CHIMIN.*!,  PRO- 
CEDURE 1011. 

Art.  63 S44 

Arts.    185,   219 1985 

Art.  573 844 

Art.  609 381 

Art  734 832 

Art    744 523.  524 

ArU.  771.  772 lOSS 

Arts.  795,  808 525 

Art  837,  subd.  9 108> 

ArU.  840,  841 842 

Art  844 52:{ 

Art  845 1082 

Art    915.      Amended    by 

Laws  1915.  ch.  104 10S2 

Art  938 523 

PENAL  CODE  1911. 

Art   6 389,  382.   39* 

Art  34 38!i 

Arts.  299,  300,  302.  308. .  37s 

Art  494 109H 

Art  641 3S-. 

Arts.  750,  756 S24 

Art  1022,  subd.  6 108S 

Arts.    1305,    1309,   1314..   162 

VERNON'S        ANNOTATED 
CODE  OF  CRIMINAL  PRO- 
CEDURE   1916. 

Art  692.  subds.  12,  13..  839 

Art.  743 \55 

Art  744   10«c: 

Art    770 392.  394 

Art.  845 loss 

Art  894 394 

Art  915 10S2 

Art  923 524 

Art    938 1091 

Art  1195  et  seq »<• 

392.  .1!M 
Art   1196 394 

VERNON'S    ANNOTATED 
PENAL  CODE  191& 

Art  506a lOsT. 

Art  1269a^0^i^^,^...lOO2 
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REVISED  STATUTES  1895. 
Art.   3379 862 

REVISED   STATUTES   1911. 

Art   10 BU 

Art.  271 187 

Art  271,  S3 250 

Arts.  274,  293,  2y& 187 

Art    587 1143 

Art  729   420 

Art   1164 911 

Art   1607 171 

Art  1842 1143 

Art   15)06 540 

Art    1949... 553 

Art  1971 858 

Art    1971.     Amended    by 

Lawa  1913,  ch.  59.  )  3. .  171 
Art  1984a  added  by  Laws 

1913,  cb.  59 858 

Art  2061 858 

Arts.  2068,  2069 548 

Art  2079 551 

Arts.  3443,  3444,  3440...  1126 

Art  3970 197 

Art  4204 269 

Art  4954 1114 

Art  5698.   Amended  by 

Laws  1917,  ch.  206 238 

Art.  5695.   Amended  by 

Laws  1913,  ch.  123 1109 

Art  5705 1126 

Arts.  6645,  6649 1131 

Art  7086 537 

Art  7106 851 

Art    7235.      Amended    by 

Laws  1913.  ch.  72 521 

Arts.  7435,  74.36,  7446...  238 
Arts.   7487-7502 375 


VERNON'S      SATLES'     AN- 
NOTATED Civil.,  STAT- 
UTES 1914. 

Art  582 833 

Art  606 374 

Art  746 880 

Arts.  1077,  1078 176 

Arts.  1096a-1096i 404 

Art  1115 605 

Art.  1330 421 

Art  1589 187 

Art  1607 174.  1166 

Art  1720 415 

Art   1812 5;i5 

Art  1824 901,  1141 

Art.    1829.     Amended    by 

Laws  1915,  ch.  101 229 

Art  1830 233 

Art  1852 431 

Art  1906,  subd.  8 883 

Art  1971 171 

Art  1984a 858 

Arts.  2073,  2180 431 

Art  2856b 176 

Art  3712 899 

Art  4070 834 

Art  4621    605 

Art.  4634 1129 

Art  4653   .-. 584 

Art.    6246h 877,  901 

Arts.    5246h-524Czzsz 251 

Art  5246hh 901 

Art   5385 847 

Art  5695    1109 

Art  5714    889 

Art  6894  et  seq 1148 

Arts.  6802,  6803 605 

Arts.  7170,  ■7171 8.59 

Art.  7235 521 


Art  7452 854 

Art  7786  500 

Art  7798,  subd.  1 586 

VERNON'S        ANNOTATED 
CIVIL  STATUTES  SUPPLE- 
MENT 1918. 
Art   6171J... 1125 

CITY  CHARTERS. 

Dallas,  art  2,  {  8,  subsecs. 

7,    27 207 

Dallas,  art  3,  subsec.  1..  207 
Dallas,  art.  8,  {  1 207 

LAWS. 

1901,   ch.   24 238 

1901,  ch.  24,  S  1 238 

1907,  ch.  49 153 

1907,  ch.  207,  8  35 384 

1913,  ch.  32 271 

1913,  ch.  59 858 

1913,  ch.  59,  I  8 171 

1913,   ch.    72 621 

1913,  ch.  100,  i  1.    Amend- 
ed by  Laws  1915,  ch.  105 1092 

1913,  ch.  123 1109 

1913,  ch.  147 404 

1913,  ch.  179,  pt.  2,  S  4a. .  251 
1918  (Sp.  Sess.)  ch.  27...  1109 

1915,  ch.  28,  S  11 1125 

1915,  ch.  101 229 

1915,  ch.  104 1082 

1916,  ch.  105 1092 

1917,  ch.   190 404 

191T,  ch.  190,  §  25 404 

1917,  ch.  206 238 

1917,  ch.  207,  i  23 404 


STEALING. 

See  Larceny. 

STOCK. 

See  Banks  and  Banking,  9=939;   Corporations, 
«=»80-02. 

STOCKHOLDERS. 

See  Corporations,  «=>170-186. 

STOCK  YARDS. 

See  Negligence,  9=>5L 

STREET  RAILROADS. 

See  Injunction,  €=s>65. 

n.  BEOmJkTIOH   AMD   OFEBATIOH. 

«:5»lll(2)  (Ky.)  Evidence  that  plaintiff,  after 
having  been  expelled  from  defendant's  street 
car,  wrongfully  climbed  upon  car  and  was  in- 
jured was  competent  under  defendant's  trav- 
erse to  complaint  based  on  its  negligence. — 
Smith  T.  Padncah  Traction  Co.,  200  S.  W.  460. 

SUBROGATION. 

^s»23(6)  (Tenn.)  Had  money  advanced  by 
complainant  to  purchasers  of  realty  been  used 
to  retire  notes  executed  to  vendor,  on  failure 
of  equitable  mortgage  evidenced  by  purchaser's 
indorsement  of  notes,  complainant  would  have 
been  entitled  to  be  subrogated  to  lien  rights  of 
vendor.— Milam  v.  MUam,  200  S.  W.  826. 
®s»26  (Tenn.)  Widow  of  Georgia  decedent 
who  under  mistake  as  to  laws  of  Tennessee  paid 
purchase-money  notes,  cooBututing  a  lien  on 
Tennessee  land  acquired  by  her  deceased  hus- 
band held,  her  mistake  being  one  of  fact  to  be 
entitled  to  subrogation  to  Tien  of  such  notes, 
though  she  intended  to  discharge  it  and  was  a 
volunteer.— Walker  v.  Walker,  200  S.  W.  825. 


^s»3l(l)  (Ark.)  Wrongful  appropriation  of 
funds  of  decedent  belonging  to  creditors  or 
heirs  to  discharge  of  part  of  incumbrance  on 
realty  to  which  widow's  dower  share  was  sub- 
ject would  call  for  subrogation  to  compel  wid- 
ow to  contribute  proportion  to  discharge  of  in- 
cumbrance.— Mayo  v.  Arkansas  Valley  Trust 
Co.,  200  8.  W.  506. 

SUBSCRIPTIONS. 

See  Corporations,  «=»80-92. 

4=95  (Mo.App.)  Note  given  as  subscription  to 
college  endowment  fund  held  a  mere  promise 
of  a  gift  and  unenforceable,  when  there  was  no 
consideration  by  expending  money  or  incurring 
liabilities  in  reliance  thereon  or  otherwise. — 
Trustees  of  La  Grange  Male  and  Female  Col- 
lege at  La  Grange  v.  Parker,  200  S.  W.  663. 
4=321(5)  (Mo.App.)  Evidence  held  to  show 
that  there  was  no  consideration  for  a  note  given 
as  a  subscription  to  the  endowment  fund  of  a 
college  and  payable  out  of  the  maker's  estate 
after  his  death.— Trustees  of  La  Grange  Male 
and  Female  College  at  La  Grange  v.  Parker, 
200  S.  W.  663. 

SUIT. 

See  Aetion. 


See  Process. 


SUMMONS. 
SUNDAY. 


«=»5  (Tex.Cr.App.)  Pen.  Code  1911,  art.  303, 
excepting  from  prohibition  of  article  3(K! 
against  transactions  on  Sunday  keepers  of  liv- 
ery stables  and  certain  other  establishments, 
held  not  to  except  dealer  in  automobile  sup- 
plies under  rule  of  ejusdem  generis. — Grimes  ▼. 
State.  200  S.  W.  378. 

Under  Pen.  Code  191T,  arts.  302,  303,  dealer 
in  wares,  merchandise,  and  automobile  supplies 
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who  sold  engine  oil  on  Sunday  held  not  except- 
ed from  prohibition,  conceding  that  garages  are 
covered  by  exception  in  favor  of  livery  stables. 
— ^Id. 

«=»7  (Tex.Cr.AppJ  Under  Pen.  Code  1911, 
arts.  299,  300,  a02,  303,  sale  of  engine  oU  on 
Sunday  by  dealer  in  automobile  supplies  held 
Dot  permissible  as  work  of  necessity,  where  oil 
might  have  been  obtained  from  one  of  the  plac- 
es excepted  by  article  303. — Grimes  t.  State, 
200  S.  W.  378. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVEYS. 

See  Boundaries,  ®=354. 

TAXATION. 

See  Adverse  Possession,  $=s>88;  Bills  and 
Notes,  4=>452;  Constitutional  Law,  9=:>287; 
Counties,  «=9l90;  Drains,  ®=s)71-85;  High- 
ways, 4=>128;  Licenses;  Pardon,  9=>4; 
Schools  and  School  Districts,  9=>102. 

U.  CONBTITXmOKAI.  BEQinBE- 
MENTS  AMD  RESTBIOTIONS. 

*=»40(1)  (Ky.)  Under  Const.  {§  171.  172,  and 
174,  requiring  uniform  taxation,  that  property 
be  assessed  at  its  fair  cash  value,  estimated  at 
price  it  would  bring  at  fair  voluntary  sale,  and 
that  property  be  taxed  in  proportion  to  its  val- 
ue, taxes  must  be  equal  as  well  as  uniform. — 
Eminence  Distillery  Co.  v.  Henry  County 
Board  of  Sup'rs,  200  S.  W.  347. 
®=>40(8)  (Ky.}  Assessing  distillery  property 
at  fair  cash  value  when  other  property  in  coun- 
ty was  assessed  not  to  exceed  60  per  cent,  of 
such  value  violates  Const  gg  171,  172,  and  174, 
requiring  equality  in  taxation,  and  denies  equal 
protection  of  laws  in  violation  of  Fourteenth 
Amendment  to  federal  Constitution.— Eminence 
Distillery  Co.  v.  Henry  County  Board,  of 
Sup'rs,  200  S.  W.  347. 

in.   UABII.ITT  or  PEBSON8  AMD 
PBOFEBTT. 

(A)  Private  Pevaona  sad  Pvopertr  la  Oea* 
•ral. 

®=362  (Tenn.)  Notes  executed  for  rent  to  ac- 
crue are  part  of  real  estate  as  long  as  held  by 
owner  and  until  they  mature,  and  as  they  would 
in  event  of  owner's  death  pass  with  reversion, 
and  not  as  personal  property,  they  need  not 
be  listed  for  taxation  as  personalty  until 
maturity.— PosB  v.  Albert,  200  S.  W.  976. 
9s»76  (Ky.)  Where  defendant  agreed  to  pur- 
chase an  old  church  site  and  get  possession 
upon  completion  of  a  new  church,  for  building 
which  he  was  to  advance  money,  receiving  In- 
terest thereon,  such  money  and  broker's  com- 
mission to  apply  on  purchase  price  of  site, 
and  be  received  no  rental  for  old  building, 
defendant's  interest  is  an  option,  and  not 
taxable.— Commonwealth  v.  Storks,  200  S.  W. 
939. 

V.  ZiEVT  Ain>  ASSESSMENT. 
(O   Mode  of  Aaaesameat  la  Oeacral. 

€=>348  (Ky.)  In  assessing  distillery  property 
for  taxation,  extent  and  location,  accessibility 
to  market,  transportation  facilities,  adaptabil- 
ity, etc.,  should  be  considered.— Eminence  Dis- 
tillery Co.  V.  Henry  County  Board  of  Sup'rs, 
200  S.  W.  347. 

(Q)   Rerievr,  Correetloa,  or   Setttaar  Aalde 
of  AaaeBBBient. 

^=»453  (Ky.)  Taxpayer's  remedy  for  excessive 
assessments  is  confined  to  appeals  authorized 
by  Ky.  St.  8  4128,  permitting  appeals  to  quar- 
terly court  with  further  appeals  as  allowed  in 
other  cases. — Eminence  Distillery  Co.  v.  Henry 
County  Board  of  Snp'ra,  200  S.  W.  347. 


«=>493(1)  (Ky.)  Under  Ky.  St.  g  4128,  author- 
izing aggrieved  taxpayers  to  appeal  from  deci- 
sion of  board  of  supervisors  to  quarterly  court, 
with  same  right  of  further  appeal  as  allowed  in 
other  cases,  taxpayer  may  appeal  to  quarterly 
court,  thence  to  circuit  court,  and  then  to 
Court  of  Appeals. — Eminence  Distillery  Co.  v. 
Henry  County  Board  of  Sup'rs,  200  S.  W.  347. 
«=>493(7)  (Ky.)  Evidence  fteW  to  sustain  find- 
ing that  $75,000  was  fair  cash  value,  estimated 
at  price  property  would  bring  at  fair  voluntary 
sale,  of  distillery  which  originally  cost  some 
£250,000  and  which  tax  assessors  valued  at 
$100,000.— Eminence  Distillery  Co.  v.  Henry 
County  Board  of  Sup'rs,  200  S.  W.  347. 
«=>493(9)  (Ky.)  Where  taxpayer's  property 
was  unconstitutionally  assessed  at  its  fair  cash 
value,  while  other  property  in  county  was  as- 
sessed at  not  to  exceed  00  per  cent,  thereof, 
quarterly  court,  circuit  court,  and  Court  of  Ap- 
peals cannot  remedy  situation  by  raising  as- 
sessment of  other  taxpayers  to  their  property's 
fair  cash  value. — Eminence  Distillery  Co.  v. 
Henry  County  Board  of  Sup'rs,  200  S.  W.  347. 
Where  taxpayer  appeals  from  excessive  as- 
sessment of  his  property  at  ita  fair  cash  value, 
while  other  property  was  assessed  at  not  to  ex- 
ceed 60  per  cent,  of  ita  value,  his  assessment 
will  be  reduced  to  60  per  cent,  of  his  property's 
value. — Id. 

•VI.  IJEH  Aim  PKIOKTTT. 

4s»507  (Tenn.)  In  action  on  rent  notes  brought 
in  1914  after  expiration  of  lease,  held,  that 
only  those  notes  due  before  January  lUth 
should  have  been  listed  for  taxes,  and  hence 
though  other  notes  were  not  included  in  sched- 
ule, costs  on  account  thereof  could  not  be 
awarded  in  favor  of  defendant,  nor  could  lien 
be  declared  upon  them. — Poss  v.  Albert,  200  S. 
W.  976. 

Vn.  PA-mEITT  AMD  REFUNDIXO  OB 
BECOVEBT  OF  TAX  PAIS. 

$=>5I6  (Mo.App.)  Defendant's  snswer,  when 
asked  by  village  street  commissionsr  to  pay  poU 
tax,  held  sufficient  to  show  a  demand  and  a  re- 
fusal.-Village  of  Nixa  V.  Wilson,  200  S.  W.  703. 

vni.  coi.ij:ction    aitd    enpobce- 

MENT  AGAINST  PEB80NS  OB 
PERSONA!.  PBOFEBTT. 

(A)  CoIIeotora   mad    Proceedlnva    tor   Col- 
leotloa  la  Geaeral. 

«3>545  (Tex.)  Rev.  St.  1911,  arts.  7487-7502, 
relating  to  collection  of  taxes,  is  not  unconsti- 
tutional as  interfering  with  the  righta  of  dis- 
trict or  county  attorneys,  because  the  words  al- 
lowing county  tax  collectors  to  "sue"  and 
"commence  an  action"  will  be  construed "  to 
mean  to  institute  actions  and  assist  where  the  ; 
attorneys  so  desire.— Maud  v.  Terrell,  200  S.  W. 
375. 

IX.  SATE  OF  LANB  FOB  NONPAT-     i 
MENT  OF  TAX. 

€=3674  (Ark.)  Rule  that  subsequent  payment 
of  taxes  by  purchaser  at  tax  sale  does  not  I 
strengthen  the  original  tax  title  cannot  be  I 
invoked  against  a  tax  purchaser  who  was  not 
in  possession  nor  enjoying  the  benefita  there- 
of, and  was  under  no  obligation  to  the  original 
owner  to  pay  taxes. — Collier  v.  Smith,  2(X)  S. 
W.  1008. 

XI.  TAX  TITIiEB. 
(B)  Tax   Deed*. 

<S=:»789(4)   (Ky.)  Under  E^.  St.  f  4030,  as  to 

prima  facie  showing  made  by  sheriff's  tax  deed, 
and  section  3700,  as  to  effect  ot  official  recitals, 
the  burden  is  on  plaintiffs  in  ejectment  attack- 
ing a  sheriff's  tax  deed  to  show  ita  invalidity. — 
Stamps  V.  Frost.  200  S.  W.  609. 
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(C)  Actions  to  Coaflna  or  Try  Title. 

«=3796(4)  (Ark.)  Where  plaintiff,  though 
claiming  hy  adverse  possession,  was  also  a 
mortgagee  in  possession,  she  was  entitled  to 
have  a  void  tax  deed  canceled. — Britt  v.  Harper, 
200  S.  W.  787. 

XII.   FORFEITURES  AXD  FENAI.TIE8. 

«=>844  (Ark.)  The  powers  of  the  state  tax 
commission,  being  limited  entirely  to  fixing  of 
values,  do  not  extend  to  relief  from  penalties 
imposed  by  tax  statutes.— Hutton  v.  McCles- 
key,  200  S.  W.  1032. 

Xm.  IJIGAOT,  IITHEBITAKOE,  AND 
TRANSFER  TAXES. 

«=»893  (Ark.)  In  view  of  Acts  1913,  p.  824,  M 
9,  10,  12,  13,  15,  appraisement  of  estate  for  as- 
sessment of  inheritance  taxes  held  not  adversa- 
ry, so  that  probate  court  could,  on  application 
of  a  person  interested  in  the  estate,  assess  tax 
without  notice  to  state.— State  v.  Branch,  200 
S.  W.  809. 

«s»905(2)  (Ark.)  Under  Acts  1913,  p.  824,  Si 
9,  10,  12,  13, 16,  the  Attorney  General  need  not 
proceed  to  collect  an  inheritance  tax  until  the 
executor  or  administrator  has  failed  to  pay  it 
as  required  by  law. — State  v.  Branch,  200  S.  W. 
809. 

TAX  TITLES. 

See  Taxation,  «=»780-79e;   Tenancy  in  Com- 
mon, €=>20. 

TEACHERS. 

See  Schools  and  School  Districts,  4=3 133. 

TELEGRAPHS  AND  TELEPHONES. 

See  Electricity,  ^=9l4;    Judgment,  «=92Ci6. 

I.   ESTABLISHMENT,  OONSTRVCTION, 
AND   MAINTENANOE. 

9=35  (Mo.App.)  Provisions  in  constitution  of 
association,  organized  to  maintain  telephone 
system,  requiring  members  to  offer  stock  for 
sale,  first  to  the  association,  was  a  mere  con- 
dition precedent,  attached  to  the  right  to  sell 
the  stock,  and  not  an  unreasonable  restraint 
upon  the  alienation  of  the  stock,  and  was  val- 
id.—Aubuchon  V.  Aubuchon,  200  S.  W.  684. 

Members  of  a  voluntary  association,  organiz- 
ed to  maintain  a  telephone  system,  having 
agreed  to  be  bound  by  the  constitution,  which 
required  members  to  offer  stock  for  sale  first 
to  the  association,  could  not  complain  that  the 
association  was  not  empowered  to  take  title  to 
the  stock,  in  the  absence  of  offer  to  the  asso- 
ciation.— Id. 

€=»23  (Mo.App.)  Provisions  in  constitution  of 
association,  organized  to  maintain  telephone 
system,  requiring  members  to  offer  stock  for 
sale,  first  to  the  association,  was  a  mere  con- 
dition precedent,  attached  to  the  right  to  par- 
tition personalty,  so  that  members  of  the  asso- 
cintion  were  not  entitled  to  partition  until  after 
they  had  offered  their  stock  to  the  association. 
—Aubuchon  v.  Aubuchon,  200  S.  W.  684. 

H.  REOVIJkTION  AND  OPERATION. 

€=>38(4)  (Mo.App.)  That  agent  of  telegraph 
company  received  message  for  transmission  not 
knowing  of  closing  hours  of  terminal  office  does 
not  render  company  liable  for  delay,  resulting 
from  fact  that  terminal  ofiice  was  closed  and 
receiving  agent  failed  to  inform  agent  of  that 
fact. — Diffenderffer  v.  Western  Union  Telegraph 
Co.,  200  S.  W.  706. 

<S=>58(2)  (Tex.Cir.App.)  The  rule  that  a  tele- 
g;raph  company  is  not  liable  to  the  sender  on  ac- 
rount  of  a  purchase  by  the  sendee  through  er- 
rors in  a  message  has  no  application  to  an  ac- 
tion by  the  sender  who  has  been  assigned  the 


claim  of  the  sendee.— Western  Union  Telegraph 
Co.  V.  Love  &  Walters,  200  S.  W.  880. 

A  purchase  by  a  sender  of  a  telegram  for  a 
valuable  consideration  of  a  claim  of  the  sendee 
due  to  error  in  message  does  not  extinguish  the 
claim  against  the  telegraph  company,  in  an  ac- 
tion by  the  sender  as  assignee. — Id. 
«=»56(3)  (Tez.Civ.App.)  That  sender  and  sen> 
dee  of  telegram  arbitrated  a  loss  caused  by  er- 
ror in  a  message  before  a  board,  which  decreed 
that  they  should  share  in  loss  equally,  did  not 
estop  the  sendee  from  suing  the  telegraph  com- 
pany.— Western  Union  Telegraph  Co.  v.  Love 
&  Walters,  200  S.  W.  889. 
«=s>66(l)  ^Tex.CiT.App.)  It  will  be  presumed 
tiiat  a  requirement  of  a  telegraph  company  that 
notice  of  claim  be  made  within  a  specified  time 
has  been  complied  with,  unless  failure  to  do  so 
is  specially  pleaded,  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  5714.— Western  Union 
Telegraph  Co.  v.  Love  &  Walters,  200  S.  W. 
889. 

«=>70(1)  (Tex.Civ.App.}  That  sender  of  tele- 
gram paid  to  sendee  half  of  loss  caused  by  er- 
ror in  message  did  not  render  the  telegraph 
company  liable  to  sendee  for  less  than  the  whole 
loss.— Western  Union  Telegraph  Co.  v.  Love  & 
Walters,  200  S.  W.  889. 

9s>73(5)  (Mo.App.)  Where  conditions  made 
part  of  telegram  fixed  no  value  on  message,  held 
that  question  of  its  value  in  action  for  damages 
for  negligent  delay  in  transmission  was  for 
jury. — Diffenderffer  v.  Western  Union  Telegraph 
Co.,  200  S.  W.  706. 

TENANCY  IN  COMMON. 

n.   MiniTAI.  RIGHTS.  DUTIES,  AND 
'     I.IABII,mES  OF  OOTENANTS. 

€=920(1)  (Ky.)  Where  one  cotenant  had  in  his 
hands  rents  collected,  and  failed  to  pay  the  tax- 
es, and  purchased  at  tax  sale,  his  purchase  was 
voidable  only  at  the  election  of  the  other  co- 
tenants  to  be  exercised  within  a  reasonable 
time.— Stamps  v.  Frost,  200  S.  W.  609. 

Where  one  cotenant,  having  in  his  hands  rents 
derived  from  the  land  suSicient  to  pay  taxes, 
failed  to  pay  them,  and  purchased  at  tax  sale, 
and  the  other  cotenants  did  not,  for  13  years 
nor  until  the  purchasing  cotenant  and  his  as- 
signees expended  large  sums  of  money  and  de- 
veloped the  property,  assert  their  rights, -they 
waived  them,  although  they  were  not  liable  to 
contribution  to  pay  the  taxes. — I"! 
^=>28(1)  (Tex.Civ.App.)  One  tenant  in  com- 
mon cannot  recover  agamst  his  cotenant  on  ac- 
count of  occupation  and  use  of  premises  by 
latter.— Broom  v.  Pearson,  200  S.  W.  191. 
<e=>28(3)  (Tex.Civ.App.)  Where  land  had  rent- 
al value  of  $1,000,  whUe  cotenant  was  in  actual 
possession  of  part  and  constructive  possession 
of  remainder,  court  properly  refused  to  award 
other  cotenants  recovery  of  rents,  possession, 
plea  of  not  guilty  in  trespass  to  try  title,  and 
setting  up  statute  of  limitations  not  constitut- 
ing ouster.— Broom  v.  Pearson,  200  8.  W.  191. 

TENDER. 

See  Interest,  ^=>60;   Master  and  Servant,  €=> 
83;   Vendor  and  Purchaser,  «=»170. 

TESTAMENTARY  CAPACITY. 

See  WiUs,  <9s>6S. 

THEATERS  AND  SHOWS. 

See  Municipal  Corporations,  4=9736,  775. 

4=s4  (Mo.App.)  In  an  action  for  damages  for 
wrongful  ejection  from  an  amusement  park, 
question  of  propriety  of  action  of  defendant's 
servants  held  for  Jury.- Kepley  v.  Park  Circuit 
&  Realty  Co.,  200  8.  W.  750. 
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THEFT. 

ijee  JUtrceny. 

TIMBER. 

See  Adverse  Possession,  ^=>2S;  Logs  and  liOg- 
ging. 

TIME. 

See  Deeds,  «=>108;  Exceptions,  Bill  of,  «=939; 
Executors  and  Administrators,  4=»437; 
Fraud,  <8=»38;    Trusts,  <3=>365. 

«=»9(7)  (Ark.)  Where  60  days  "from  and 
after  March  22d  was  given  to  file  a  bill  of 
exceptions,  filing  on  May  22d  was  one  day  too 
late.-Tull  V.  Ball,  200  S.  W.  988. 

TITLE. 

See  Adverse  Possession;    EscheaC 

TOLLS. 

See  Bridges. 

TOOLS. 

See  Master  and  Servant,  ^=3234, 

TORTS. 

See  Assault  and  Battery,  ^=s2;  Attachment, 
<S=»375,  379;  Conspiracy;  Death,  «=>48- 
104;  False  Imprisonment;  Fraud;  I.ibel 
and  Slander ;  Malicious  Prosecution ;  Master 
and  Servant,  «=3301-332;  Parent  and  Child, 
^=»13 ;  Principal  and  Agent,  ^=>149 ;  Neg- 
ligence;  Trover  and  Conversion. 

TOWNS. 

See  Counties. 

TRADING  STAMPS. 

See  Contracts,  «=>22. 

TRANSCRIPTS. 

See  Appeal  and  Error,  ^=3608. 

TRANSFER  COMPANIES. 

See  Carriers,  <8=»10S. 

TRANSFER  OF  CAUSES. 

See  Criminal  Law,  «s>101. 

TRANSPORTATION. 

See  Intoxicating  liquors,  «=>13S. 

TREES. 

See  Logs  and  Logging, 

TRESPASS. 

See  Assault  and  Battery,  <8=92;  Electricity, 
€=>15 ;   False  Imprisonment. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment 

II.  PROGJSEDINOS. 

«s»32  (Tex.Civ.App.)  Where  plaintiff  pleads 
her  title  specially,  she  abandons  her  plea  in 
trespass  to  try  title,  but  dops  not  thereby  sub- 
ject the  petition  to  general  demnrrer. — Hensley 
V.  Pena,  200  S.  W.  427. 

<8=>38(1)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, burden  was  on  plaintiffs  to  prove  extent  of 
interest,  and,  having  failed,  they  have  no  right 
to  complain  that  interest  awarded  was  less 
than  that  owned. — Broom  v.  Pearson,  200  S. 
W.  191. 

«s»40  (6)  (Tex.Civ.App.)  Where  appraisers 
appointed   to  partition   land  reported  that  it 


could  not  be  properly  partitioned,  and  the  ad- 
ministrator applied  to  sell  the  lands,  and  the 
description  in  his  application  and  in  the  report 
and  order  of  the  appraisers  was  insufficient, 
but  was  made  certain  by  many  subsequent 
deeds,  the  administrator's  deed  was  admissible 
in  trespass  to  try  title  to  certain  of  the  lands 
then  8old.-McCardell  v.  Lea,  200  S.  W.  5S2. 
^=»4I(1)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, proof  by  plaintiff  of  actual  possession,  under 
claim  of  ownership,  irrespective  of  condnaity, 
was  prima  facie  evidence  of  title,  sufficient 
against  defendant  entering  the  land  a  few 
months  before  and  taking  possession  thereof 
from  a  tenant  without  plaintiff's  consent.— SCene- 
fee  V.  Colley,  200  S.  W.  182. 
«s>4l  (1)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, where  both  parties  claimed  through  common 
source,  evidence  held  sufficient  to  show  that  ven- 
dee in  defendant's  chain  of  title  was  not  inno- 
cent purchaser  as  to  prior  vendee  in  plaintiff's 
chain.— -Houston  CMl  Co.  of  Texas  v.  Lane.  200 
S.  W.  216. 

«=»4I(1)  (Tex.Civ.App.)  Evidence  AeU  to  sus- 
tain findings  for  plaintiff  in  action  of  trespass 
to  try  title.— Luttrell  v.  Click,  200  S.  W.  255. 
^=»41(1)  (Tex.Civ.App.)  Evidence  held  to  sus- 
tain Judgment  for  defendant  in  trespass  to  try 
title.— McCardell  v.  Lea,  200  a  W.  662. 
®=344  (Tex.Civ.App.)  In  trespass  to  try  title, 
where  plaintiff  alleged  and  testified  that  she  did 
not  sign  deed,  nor  sell  land  to  defendants,  it 
was  not  error  to  submit  to  jury  question 
whether  plaintiff  signed  such  deed  in  presence 
of  a  notary  public,  whose  certificate  was  there- 
on.—Hensley  v.  Pena,  200  S.  W.  427. 
«=347(1)  (Tex.Civ.App.)  In  trespass  to  try 
title,  where  defendant  counterdaimed  for  the 
same  relief,  and  plaintiff  entered  general  de- 
nial, and  defendant  testified  to  an  administra- 
tor's sale  to  him  of  the  land  involved,  which 
was  sufficiently  shown,  although  he  thereby  ob- 
tained an  excess  over  the  amount  actually  sold, 
plaintiff  could  not  have  the  equitable  relief  of 
having  the  sale  set  aside. — ^McCardell  v.  Lea, 
200  S.  W.  562. 

<S=»47(3)  (Tex.Civ.App.)  Where  administra- 
tor's sale  report  showed  sale  of  various  acre- 
ages "east  of  Trinity  river,  in  Liberty  county," 
and  of  684%  acres  'In  Liberty  coun^,"  to  de- 
fendant, in  trespass  to  try  title,  there  was  no 
merit  in  contention  that  judgment  should  have 
allowed  defendant  only  land  east  of  the  river, 
or  land  shown  on  the  administrator's  map  of 
the  date  of  the  sale  as  unsold,  thoug;h  an  ex- 
cess unsold,  including  the  land  claimed,  wa« 
afterwards  found.— McCardell  v.  Lea,  200  S.  W. 
562. 

TRIAL 

See  Continuance;    Costs;    Jury;    New  Trial; 

Venue. 
For  trinl  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

TV.  RECEPTION   OF   EVIDENOE. 

(A)  Introdnetlon,  Offer,  and  AdmiBsloM  of 

Srldenae  im  OenenU. 

4=>35  (Ky.)  Even  where  there  is  a  tacit  agree- 
ment that  affidavits  may  be  read  as  depositions, 
party  can  have  any  affidavit  excluded  on  objec- 
tion where  not  filed  before  trial  with  the  pa- 
pers of  the  case,  under  Civ.  Code  Prac.  {  585.— 
Rallihan  v.  Motschmann,  200  S.  W.  358. 

«3>56  (Tex.Civ.App.)  Where  the  issue  was 
whether  the  depression  in  the  servant's  skull 
was  due  to  a  permanent  injury  and  indicated 
a  fracture  and  master's  refusal  of  the  offer 
to  produce  two  men  whose  heads  had  similar 
depressions  not  due  to  injury  to  corroboratp 
undented  testimony  of  his  witness,  was  not 
error.— Texas  &  P.  Ky.  Co.  v.  WUliams,  2O0 
S.  W.  1149. 
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V.  ABOUMENTS  AKD  OONSXrOT  OF 
OOVHSEL. 

^»lt4  (Tex.Civ.App.)  Act  of  counsel  for 
plaintifl  in  replevin  case  in  calling  jury's  atten- 
tion to  flav  in  diamond  during  testimony  of 
plaintiff  as  to  its  identity,  which  act  would 
have  been  proper  in  argument,  was  not  admis- 
sion of  attorney's  unsworn  testimony. — Hall  v. 
CoUier,  200  8.  W.  880. 

«=»I2S(5)  (Tex.Civ.App.)  In  servant's  action 
for  injuries,  where  defendant  introduced  record 
of  servant's  conviction  for  theft  in  another 
state,  argument  of  plaintiffs  counsel  that  con- 
viction should  not  be  held  against  boy,  who  was 
motherless,  uneducated,  penniless,  and  wayward, 
and  had  been  wrongfully  couvicteo,  was  not  im- 
proper.—Mackay  Telegraph  &  Cable  Co.  v. 
Kelly,  200  S.  W.  225. 

<8S3 133(2)  (Tez.Giv.App.)  WhUe  it  was  im- 
proper for  plaintiffs  counsel  to  state  tluit  de- 
fendant's witness  came  from  Mississippi  to  tes- 
tify and  made  merchandise  of  his  oath,  the  er- 
ror was  cured  by  express  instruction  by  the 
trial  court  to  disregard  the  language. — Mackay 
Telegraph  &  Cable  Co.  v.  Kelly,  200  S.  W.  225. 
4=9 133(8)  (Mo.App.)  Where  court  sustained 
objection  to  improper  argument  by  plaintiffs 
counsel,  and  defaidant's  counsel  did  not  move 
court  to  declare  mistrial  or  to  rebukn  plain- 
tiffs counsel,  error  cannot  be  predicated  on  tbc 
improper  argument. — McKinney  v.  Martin-Hol- 
loran-KJaus  Laundry  Co.,  200  S.  W.  114. 

VX.  TAXIHQ  CASE  OB  QTTESTtOir 
FROM  rOKT. 

(A)  (tnestloBs  of  Law  or  o(  Faot  la  Uea* 
eral. 

«=»I39(1)  (Ky.)  Where  affirmative  of  con- 
trolling issue  is  not  supported  by  evidence, 
court  should  not  submit  issue  to  jury.— Holts- 
claw  V.  Spnars,  200  S.  W.  7. 


>I4I  (Mo.App.)  Where  a  wagon  and  a  grind- 
stone were  placed  on  a  highway,  and  the  evi- 
dence was  without  conflict  that  the  horse  sliied 
at  the  grindstone,  an  instruction  to  so  find  was 
proper.— McGolderick  v.  Wabash  By.  Co..  200 
S.  W.  74. 


.  >I43  (Ey.)  Where  evidence  as  to  affirmative 
issue  is  coniSicting^ssue  is  for  jury.— Holtzclaw 
V.  Spears,  200  8.  W.  7. 

4=3 1 43  (Ky.)  Where  evidence  is  conflicting  and 
reasonable  minds  might  draw  different  con- 
clusions, issues  should  be  submitted  to  jury.^ 
Louisville  &  N.  R.  Co.  v.  Conn.  200  S.  W.  952. 

(B)  Demnrrer  to  Evidence. 

«s>  156(2)  (Mo.App.)  Where  plaintirs  own 
testimony  shows  contributory  negligence,  case 
should  be  taken  from  jury  on  demurrer  to  the 
evidence,  though  contributory  negUi^ence  bad 
not  been  pleaded. — McKinney  v.  Martin-Hollor- 
an-Klaus  lAundry  Co..  200  S.  W.  114. 

(D)  DlrcetlOB  of  Verdiot. 

4=>I69  (Ark.)  In  action  by  administrator  and 
decedent  B  widow  against  husband  and  wife  to 
recover  |945  alleged  to  belong  to  decedent's  es- 
tate, in  view  of  defendant  husband's  separate 
answer,  and  his  testimony  denying  possession 
or  claim,  and  wife's  testimony  that  she  alone 
received  the  money,  helii  that  verdict  for  hus- 
band was  properly  directed. — King  v.  Allen,  200 
S.  W.  277. 

vn.  nrsTBxroTiONB  to  jtxbt. 

(A)  Province  of   Conrt   and  Jary  In   Oen« 
eral. 


>I9I(3)  (Mo.App.)  In  action  for  price  of 
lumber  sold  through  broker,  instruction  held 
error  prejudicial  to  defendant  as  foreclosing 
point  of  agency  in  issue. — Gravson-Mcl^eod 
Lumber  Co.  v.  P.  Heibel  &  Sons  Mfg.  Co.,  200 
S.  AV.  96. 


'4s>l9l(7)  (Mo.App.)  Instruction  in  action  for 
injuries  for  wrongful  assault  and  ejection  from 
amusement  park  held  improper  in  assuming 
plaintiff  was  not  given  a  reasonable  opportu- 
nity to  leave  after  request.— Kepley  v.  Park 
Circuit  &  Realty  Co.,  200  S.  W.  750. 
«=>I9I(8)  (Mo.App.)  In  action  for  injuries  to 
one  unloading  car  struck  by  other  cars  making 
flying  switch,  instruction  assuming  that  switch- 
ing was  going  on  when  plaintiff  went  into  car 
held  improper.— Pearson  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  200  S.  W.  441. 
€=>I92  (Mo.)  It  is  not  reversible  error  to  as- 
sume in  instruction  fact  patent  on  face  of  rec- 
ord.- State  ex  rel.  National  Newspapers'  Ass'n 
v.  Ellison,  200  S.  W.  433. 

In  action  for  libel  against  newspaper,  in- 
struction, assuming  that  libelous  article  refer- 
red to  plaintiff,  an  incontrovertible  fact,  held 
liarmless. — Id. 

«=9l94(19)  (Xex.CHv.App.)  In  a  special  issue, 
"Do  you  find  •  •  •  that  defendant  allowed 
fine  dust  and  coal  to  escape  from  its  conveyers 
and  elevators  and  accumulate  in  the  coal- 
house?"  etc.,  the  word  "accumulate"  was  used 
In  the  sense  of  allowing  the  dust  to  "remain," 
and  was  not  a  comment  on  the  weight  of  the 
•ridenee,  suggesting  that  the  mere  presence 
of  dust  created  a  dangerous  condition.- South- 
western Portland  Cement  Co.  v.  (DhaUen,  200 
S.  W.  213. 

(B)   Kecesalty  nad   Sabjcet-Mattcr. 

4=»203(1)  (Mo.App.)  Failure  to  include  mere 
conjectural  matter  in  an  instruction  is  not  er- 
ror.— Gamer  v.  New  Jersey  Fidelity  &  Plate 
Glass  Ins.  Co.,  200  S.  W.  448. 
«»t09  (Tex.Civ.App.)  It  was  error  to  refuse 
charge  that  burden  of  proof  was  on  defendant 
as  to  certain  issues,  where  instruction  tliat 
burden  was  on  plaintiff  to  make  out  case  by 
preponderance  of  evidence  was  so  placed  that  it 
led  jury  to  believe  that  burden  was  on  plaintiff 
as  to  an  issues.— Smith  v.  Smith,  200  S.  W. 
540. 

4=>2I5  (Tex.Civ.App.)  A  statement  in  charge 
that  if  plaintiff  assumed  the  risks  he  could  not 
recover  for  injuries  was  properly  refused,  where 
the  case  was  being  submitted  on  special  issues. 
—Southwestern  Portland  Cement  C3o.  v.  Challen, 
200  S.  W.  213. 

(C)  Form,  Reqnlaltea,  and  Snffltolencir. 

^»228(3)  (Ky.)  Court  did  not  err  in  telling 
jury  that,  if  they  should  find  for  defendants  on 
counterclaim  for  injuries  to  lands  and  crops  to 
find  what  extent  of  such  damage  "is,"  because 
jury  could  not  have  failed  to  understand  they 
were  to  find  for  past  as  well  as  present  injuries 
described  in  evidence  which  covered  period  of 
five  years.— Magowan  v.  Kentucky  Utilities  Co., 
200  S.  W.  367. 

Instruction  that  if  jury  believed  plaintiff  al- 
lowed water  to  flow  through  defendants'  lands, 
and  cut  gullies  and  washes,  and  injured  crops, 
and  washed  away  soil,  jury  could  find  extent  of 
damage  held  proper  as  only  to  be  understood 
as  meaning  jnry  might  find,  not  only  for  all  in- 
juries, but  for  any  part,  though  idea  might  have 
been  better  expressed  by  use  of  disjunctive  in- 
stead of  conjunctive. — Id. 

€=>232(5)  (Mo.App.)  Instruction  in  action  for 
wrongful  ejection  from  amusement  park  held 
improper  because  not  defining  term  "wrongful 
and  without  justifiable  cause?'  used  therein. — 
Kepley  v.  Park  Circuit  &  Realty  Co.,  200  S.  W. 
750. 

4=>242  (Ky.)  Instruction  was  not  erroneous 
as  confusing,  in  that  it  used  word  "defendant" 
at  end  instead  of  "plaintiff." — Magowan  v.  Ken- 
tucky Utilities  Co..  200  S.  W.  367. 
©='244 (2)  (Mo.App.)  It  was  error  to  direct 
attention  of  jury  to  acts  of  plaintiff  together 
with  her  statements  as  to  whether  she  deliv- 
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ered  note  to  assistant  secretary  of  bank,  bat 
<]ueBtioD  should  have  been  decided  from  con- 
sideration of  evidence  of  all  witnesses  who  tes- 
tified on  subject. — Fitzgimmons  v.  Commerce 
Trust  Co.,  200  S.  W.  437. 

<S=>244(3)  (Mo.App.)  In  action  against  hus- 
band and  wife  for  value  of  jewelry  intrusted  by 
plaintiff  to  wife  for  approval  by  husband  and 
father-in-law,  instruction  held  not  erroneous  as 
siniclina'  out  part  of  evidence. — Wall  v.  Wciler, 
200  S.  W.  731. 

«=s>244(4)  (Mo.App.)  Instruction  in  action  for 
wrongful  assault  and  ejection  from  amusement 
park  held  erroneous  in  unduly  emphasizing  fact 
that  no  one  was  entitled  to  eject  plaintiff  un- 
less be  or  his  party  were  (uilty  of  disturbing 
the  peace.— Kepley  v.  Park  Circuit  &  Realty 
Co.,  200  S.  W.  750. 

«=3244(4)  (Tex.Civ.App.)  In  an  action  for  in- 
jury to  a  servant  by  an  explosion,  the  use  of  a 
phrase  in  several  questions  to  jury  held  not  to 
have  laid  such  undue  stress  upon  the  mera 
creation  of  coal  dust  as  to  suggest  that  the 
court  believed  such  to  be  actionaSle  negligence. 
— Southwestern  Portland  Cement  Co.  t.  Chal- 
len,  200  8.  W.  213. 

€=»244(6)  (Mo.App.)  In  action  against  bank 
for  conversion  of  note  by  its  assistant  secre- 
tary, instruction  on  interest  of  witnesses  sin- 
gling out  such  secretary  and  directing  jury 
what  weight  should  be  given  his  testimony  was 
erroneous,  and  should  have  included  any  of 
witnesses  having  interest  in  controversy. — Fite- 
simmons  v.  Commerce  Trust  Co..  200  S.  W. 
437. 

(D)  Applteabillty   to    Pleadtnss    mnA  K-wU 
dence. 

«=>25l(2)  (Mo.App.)  Where  depositor  of 
drafts  sued  bank  as  for  money  loaned,  deposi- 
tor could  not  object  to  instruction  for  bank  as 
not  allowing  him  to  recover  any  sum  which 
bank  owed  him  whether  it  was  loaned  or  not. — 
Brigance  v.  Bank  of  Cooter,  200  S.  W.  068. 

9:»25i(3)  (Ky.)  Where  parties  throughont  trial 
treated  nuisance  as  permanent,  trial  court 
properly  treated  injury  as  permanent,  and  in- 
structed as  to  proper  measure  of  damages  in 
such  case.— Louisville  &  N.  R.  Co.  v.  Conn,  200 
S.  W.  052. 

®=325l(3)  (Tei.Civ.App.)  In  consignee's  ac- 
tion for  damage  to  bananas  in  transit,  defend- 
ed on  ground  that  conductor  obeyed  instruc- 
tions of  messenger  accompanying  shipment,  it 
was  error  to  fail  to  submit  issue  raised  by  such 
defense.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Persky, 
200  S.  W.  606. 

^=>25l(5)  (Tex.Civ.App.)  In  absence  of  sworn 
denial  nondelivery  of  instrument  upon  which 
suit  was  based  should  not  have  been  submitted 
to  jury,  as  it  was  not  an  issue. — Smith  v. 
Smith,  200  S.  W.  540. 

€=>25l(7)  (Tex.Civ.App.)  In  suit  on  note, 
where  defendant  pleaded  that  plaintiff  had 
bought  realty  from  him,  and  that  be  was  en- 
titled to  additional  credit,  and  asked  that  the 
note  l>e  canceled,  and  plaintiff  alleged  that 
deed  was  a  mortgage,  and  it  was  shown  that 
plaintiff  had  reconveyed  to  defendant  who  had 
recorded  the  deed,  the  issue  whether  deed  was 
absolute  or  a  mortgage  was  not  in  the  case, 
and  it  was  error  to  submit  it  to  the  jury.— 
Emerson-Brantingham  Implement  Co.  v.  Gar- 
tin,  200  S.  W.  604. 

«==>2SI(8)  (Ky.)  Where  there  is  no  plea  of 
contributory  negligence,  it  is  error  to  give  in- 
struction upon  that  subject. — Smith  v.  Paducah 
Traction  Co.,  200  S.  W.  460. 

Instruction  directing  jury  to  find  for  de- 
fendant street  car  company  if  after  plaintiff 
child  was  put  off  car  he  got  on  while  car  was 
in  motion  and  in  so  doing  fell  and  was  in- 
jured,   was    not   instruction    on    contributory 


negligence,  improperly  given  because  contribo- 
tory  negligence  was  not  pleaded. — Id. 
®=>252(8)  (Mo.App.)  An  instruction  in  a  per- 
sonal injury  case  permitting  the  jury  to  specn- 
late  as  to  what  would  have  happened  if  defend- 
ant had  kept  on  the  proper  sige  of  the  street  ia 
rightly  refused.— Ueryford  t.  Spitcaufsky,  200 
S.  W.  123. 

€=>252(8)  (Mo.App.)  Question  of  plaintiff's 
contributory  negligence,  'when  submitted  to 
jary,  must  be  presented  so  as  to  be  applicable 
to  situation  as  shown  in  evidence. — Pearson  v. 
Chicago,  M.  &  St.  P.  By.  Co..  200  S.  W.  441. 
«=»252(11)  (Tex.Civ.App.)  A  charge  that  it 
was  the  duty  of  the  servant  to  have  acquainted 
himself  with  the  general  duties  of  his  position, 
etc.,  held  improper,  where  there  was  no  evi- 
dence as  to  any  neglect  of  his  duties,  he  being 
an  electrician  and  under  no  duty  to  guard  the 
premises  against  explosions. — Southwestern 
Portland  Cement  Co.  v.  Challen,  200  8.  W.  213. 
An  instruction  that  an  injured  servant  as- 
sumed the  risks  of  such  defects,  as  were  open 
to  his  inspection  was  improper,  where  the  evi- 
dence showed  that  the  servant  did  not  know 
such  defects  would  cause  an  explosion. — Id. 
«=>252(11)  (Tex.Civ.App.)  An  instruction  that 
a  servant  is  presumed  to  nnderstand  the  risks 
incident  to  his  riding  on  top  of  the  tender  or 
tank  of  an  oil-burning  locomotive  is  improper, 
where  there  was  no  evidence  that  it  was  a 
common  thing  for  such  tenders  to  have  oil  on 
their  tops,  and  there  was  evidence  that  where 
oil  was  80  spilled  it  was  the  duty  of  certain 
servants  to  remove  it— Southern  Pac.  Co.  v. 
Hazelbuscb,  200  8.  W.  268. 

«S92S2(12)  (Tex.Civ.App.)  Where  existence 
of  contract  to  pay  compensation  sued  for  was 
sufficiently  proved  by  secondary  evidence  and 
defendant's  admissions,  it  was  not  error  to 
submit  issue  as  to  whether  contract  bad  been 
canceled^  although  contract,  which  was  in  pos- 
session of  defendant,  had  not  been  introduced. 
—Southwestern  Surety  Ins.  Co.  t.  Curtis.  200 
S.  W.  1162. 

«=>252(13)  (Mo.App.)  Evidence  of  market 
price  on  day  for  delivery,  in  action  for  failnre 
to  dieliver  part  of  wheat  sold,  held  no  evidence 
of  buying  by  plaintiff  to  make  up  deficiency, 
as  alleged  in  petition  and  submitted  by  in- 
struction.— W.  L.  Green  Commission  Co.  v. 
Raulie,  200  S.  W.  436. 

<£=9252(14)  (Mo.App.^  Where  an  insurance  com- 
pany admitted  liability  in  some  amount  and 
made  a  tender  in  court,  the  court  properly  re- 
fused to  instruct  that  offers  of  compromise 
should  not  be  construed  as  an  admission  of  lia- 
bility "in  any  amount." — Tiffany  v.  Queen  Ins. 
Co.  of  America,  200  S.  W.  728. 
®=>253(4)  (Tex.Civ.App.)  A  charge  that, 
plaintiff  knew  of  the  defects  In  the  machinery 
and  appliances  and  failed  to  notify  the  master 
and  continued  in  the  service,  he  assumed  the 
risk  held  properly  refused,  because  it  ignored 
defendant's  negligence  in  furnishing  a  danger- 
ous place  to  work,  the  danger  being  unknown 
to  plaintiff.— Southwestern  Portland  Cement  Co. 
v.  Challen,  200  S.  W.  213. 

«s>253(4)  (Tex.Civ.App.)  In  action  against 
railroad  by  emplo^i  injured  in  handlinfc  heavy 
barrel  unaided,  plaintiff's  requested  charge  that 
he  did  not  assume  the  risk  by  remaining  in  de- 
fendant's employ  if  his  superiors  knew  of  the 
manner  of  doing  and  danger  from  the  work 
was  faulty  in  ignoring  the  defense  that  the  in- 
jury resulted  from  a  danger  ordinarily  incident 
to  the  business. — Swann  v.  Texas  &  P.  Ry.  Co., 
200  8.  W.  1131. 

<e=»253(10)  (Mo.App.)  In  action  against  hus- 
band and  wife  for  value  of  jewelry  intrusted 
by  plaintiff  to  wife  for  approval  by  husband 
and  father-in-law,  instruction  held  not  errone- 
ous as  ignoring  part  of  evidence.— Wall  v.  Wei- 
le»,  200  8.  W.  731. 


Digitized  by  ^OOQl€ 


1265 


INDEX-DIGEST 


Triia 


(B)  Requaata   or   Prayera. 

€=3255(1)  (Mo.App.)  In  civil  ciises,  conrt  ia 
not  bound  to  instruct  except  on  rpquest  pf  par- 
tles.-Wall  V.  Weiler,  200  S.  W.  731. 
^=>2S5(11)  (Ky.)  It  was  reversible  error  not 
to  instruct  as  to  negligence  ur  ordinary  care, 
though  not  requested.— Huntington  Contract 
Co.  V.  Bush,  200  S.  W.  618. 
^=3256(13)  (Ky.)  Where  given  instruction  on 
apportioning  damages  between  defendants  was 
correct  so  tar  as  it  went  and  defendant  did  not 
request  a  more  specific  instruction,  it  cannot 
complain  of  court's  failure  to  make  instruction 
more  specific. — Louisville  &  I.  K.  Co.  v.  Fraz.ee. 
200  S.  W.  948. 

<e=3260(l)  (Ark.)  Requested  instructions  need 
not  be  given  where  covered  by  instnictions  giv- 
en by  the  court  of  its  own  motion. — Horton  v. 
Iluddleston.  200  8.  W.  1003. 
€=>260(1)  (Ky.)  Requested  instructions  fully 
covered  by  the  instructions  given  were  properly 
refused.— Chesapeake  &  O.  Ky.  Co.  v.  Williams' 
Adm'r,  200  S.  W.  451. 

$=s>260(l)  (Ky.)  Where  given  instruction  ful- 
ly covered  one  requested  instruction  and  pro- 
tected defendant's  rights  as  completely  as 
another  re(iuestcd  instruction,  defendant  was 
not  prejudiced  by  refusal. — Louisville  &  N.  R. 
Co.  V.  Conn,  200  S.  W.  952. 
$=»2601[1)  (Mo.App.)  Refusal  of  requested  in- 
structions covered  by  those  given  is  not  error. 
—Spencer  v.  National  Life  Ins.  Co.  of  United 
States,  200  S.  W.  80. 

€='260(1)  (Mo.App.)  Refusal  to  give  a  re- 
quested instruction  as  to  matters  properly  cov- 
ered by  other  instructions  is. not  error.— Hery- 
ford  V.  Spitcaufsky,  200  S.  W.  123. 
<g=>260(l)  (Mo.App.)  Instruction  requested  by 
plaintiff  and  fully  covered  by  another  instruc- 
tion given  at  plaintiff's  request  was  properly 
refused.— Wall  v.  Weiler,  200  S.  W.  731. 
^=9260(5)  (Mo.)  In  action  for  refusal  to  issue 
certificate  for  stock  claimed  to  hnve  been  given 
plaintiff  on  conditions  not  complied  with,  in- 
structions held  to  fully  submit  the  real  isi^ue, 
and  hence  requested  instructions  were  proper- 
ly refused.— Williams  v.  Kvcrett,  200  S.  W. 
1045. 

<@=3260(8)  (Tex.Civ.App.)  Refusal  to  submit 
affirmatively  one  of  appellant's  defenses  in  per- 
sonal injury  action  was  not  ground  for  re- 
versal, where  such  defense  was  substantially 
jiresented  in  court's  general  charge.— Missouri, 
K.  &  T.  Ity.  Co.  of  Texas  v.  Robertson,  200  S. 
W.  1120. 

€=^262  (Mo.App.)  In  action  for  injury  to  a 
person  struck  by  a  train  at  a  grade  crossing, 
plaintiff,  by  submitting  the  issue  of  the  human- 
itarian doctrine,  did  not  preclude  himself  from 
submitting  his  theories  of  recovery  based  on 
negligence.- De  Rouese  t.  West,  "200  S.  W.  783. 

(O)   Constrnotlon   and    Operation. 

€=>295(3)  (Mo.App.)  Where  series  of  instruc- 
tions taken  together  covered  every  phase  of 
the  case,  verdict  obtained  thereon  must  be  sus- 
tained, though  instructions  taken  separately 
are  incomplete.— McKinney  v.  Mnrtin-HoUoran- 
Klaus  Laundry  Co.,  200  S.  W.  114. 
€=»295(6)  (Mo.App.)  In  action  against  hus- 
band and  wife  for  value  of  jewelry  intrusted  by 
plaintiff  to  wife  for  approval  by  husbnud  and 
father-in-law,  instruction  which  properly  de- 
fined "gross  neRligeiue"  hild  not  erroneous  for 
use  of  that  term.— Wall  v.   Weiler,  200  S.  W. 

€=»296(8)  (Mo.App.)  It  was  reversible  error 
where  the  principal  instruction  for  plaintiff 
covering  the  whole  case  failed  to  state  that 
signals  required  at  crossings  by  Rev.  St.  190J), 
§  3140,  only  applied  to  those  walking  on  the 
highway  in  attempting  to  cross  and  not  to  those 


walking  down  the  track,  altboush  the  court 
gave  such  an  instruction  at  defendant's  request. 
-Kerr  v.  Bush.  200  8.  W.  672. 
«ss296(4,  6)  (Mo.App.)  Where  plaintiff's  in- 
struction on  contributory  negligence  did  not 
cover  entire  case,  its  omissions  were  cured  by 
plaintiff's  other  instructions,  which  correctly 
charged  as  to  matters  omitted. — McKinney  v. 
Martin-Uolloran-Klaus  Laundry  Co.,  200  S.  W. 
114. 

<3=>296(4,5>  (Mo.App.)  Where  plaintiff  relied 
on  general  negligence  and  the  humanitarian 
doctrine  and  violation  of  a  speed  ordinance,  and 
defendant  set  up  contributory  negligence,  an 
instruction  on  the  violation  of  the  ordinance, 
though  it  omitted  reference  to  the  defense  of 
contributory  negligence,  was  not  prejudicial, 
where  other  instruction  fully  covered  contrib- 
utory negligence.— De  Rousse  v.  West,  200  S 
W.  783. 

€=>296(0)  (Mo.App.)  Instruction  claimed  to 
assume  damage  from  change  of  grade  held  not 
misleading,  when  construed  with  another  in- 
struction to  allow  plaintiff  only  such  damages 
as  her  proiJCrty  had  sustained. — Medley  v.  City 
of  Jackson,  200  S.  W.  676. 
^=3296(11)  (Ky.)  Where  defendants'  recovery 
on  counterclaim  was  properly  limited  to  $2,U0U, 
amount  claimed  that  court  inadvertently  stated 
claim  was  manifested  in  petition  rather  than  in 
counterclaim  was  immaterial.— Mngowan  v. 
Kentucky  Utilities  Co.,  200  S.  W.  367. 

Error  in  instruction  as  to  damages  to  de- 
fendants' lands,  using  conjunctive  rather  than 
disjunctive,  held  corrected  by  another  instruc- 
tion.—Id. 

Vm.   CTTBTODT,   OOirDVOT.   AITD   DE- 
XJBEBATIOITS   OF  JTHEIT. 

<S=>3I2(2)  (Mo.App.)  In  view  of  Rev.  St  1009, 
§  1987,  It  was  error,  where  written  instruc- 
tions had  been  given  and  jury  bad  retired, 
and  they  returned  and  asked  additional  in- 
structiona,  for  court  to  give  oral  instruction. — 
Fitzsimmons  v.  Commerce  Trust  Co.,  200  S. 
W.  437. 

IX.   VERDICT. 
(A)  General  Verdict. 

®=>333  (Mo.)  A  verdict  for  "$6,500,  Six  Thou- 
sand $5.00  Dollars,"  with  affidavits  of  six  ju- 
rors that  $6,500  was  intended,  was  not  so  in- 
definite and  uncertain  as  to  warrant  granting 
of  new  triaL— Hays  v.  Hogan,  200  S.  W.  286. 
€=s>335  (Mo.App.)  In  suit  on  an  accident  pol- 
icy, in  which  plaintiff  prayed  judgment  for  the 
face  value  of  the  policy,  a  penalty,  and  attor- 
ney's fees,  a  judgment  in  a  lump  sum  for  the 
three  amounts  was  bad  in  form.— Masterson  v. 
Midland  Casualty  Co.,  200  S.  W.  678. 
iS=>344  (Mo.)  Affidavits  of  jurors  are  compe- 
tent to  explain  verdicts. — Hays  v.  Hogan,  200 
S.  W.  286. 

(B)   Special  Interroiratorlea  and  FindinKn. 

<S=>349(1)  (Tex.Civ.App.)  In  action  for  com- 
mission for  selling  land,  special  issues  as  to  the 
commission  contract  and  its  performance,  and 
peremptory  instruction  for  plaintiff  for  a  cer- 
tain sum,  regardless  of  answers  to  special  is- 
sues, were  irreconcilable.- Pryor  v.  Scott,  208 
8.  W.  909. 

<e=>349(l)  (Tex.Civ.App.)  Where  cause  is 
submitted  on  special  issues  tio  charge  should 
be  given  reciuiring  general  verdict.— Grimm  v. 
Williams,  20O  S.   W.   1119. 

Where  cause  was  submitted  on  special  is- 
sues, refusal  of  requested  instructions  which 
would  not  have  aided  jury  in  anwering  ques- 
tions is  not  error.— Id. 

(g=»349(2)  (Tex.Civ.App.)  Rev.  St  1911,  art. 
1984a,  as  added  by  Acts  33d  Leg.  c.  .TO  (Ver- 
non's Sayles'  Ann.  Civ.  St  1914.  art  1084a), 
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providing  tiie  court  sliall,  upon  reqnest  of  ei- 
ther party,  submit  the  cause  upon  special  is- 
sues, except  when  it  cannot  be  so  determined, 
is  mandatory,  the  court  liaving  discretion,  sub- 
ject to  review,  as  to  whether  the  cause  can  be 
so  determined.— Buclcholts  State  Banlc  v.  Graf, 
200  S.  W.  858. 

«=>350(3)  (Tex.Civ.App.)  In  action  against 
city  for  flooding  land,  there  being  no  evidence 
as  to  injury  from  particular  floods,  refusai  of 
special  issues  as  to  damages  therefrom  was 
proper.— Moore  v.  City  of  Dallas,  200  S.  W. 
870. 

<S=»350{3)  (Tex.Civ.App.)  Where,  in  action  for 
wrongful  death,  evidence  failed  to  raise  issue 
of  apparent  danger  save  from  knife  held  by  de- 
ceased, and  court  submitted  such  issue,  it  prop- 
erly refused  to  submit  special  issue  whether  it 
reasonably  appeared  to  defendant  that  he  was 
in  danger  of  losing  liis  life  at  time  he  shot  de- 
ceased.—Aycock  V.  McQuerry,  200  S.  W.  873. 
«s»35l(2)  (Tex.Civ.App.)  If  the  defendant 
wanted  the  special  issue  as  to  the  injury  suf- 
fered by  plaintiff  submitted  to  the  jury,  it  was 
incumbent  upon  it  to  so  request  in  writing. — 
Southwestern  Portland  Cement  Co.  v.  Challen, 
200  S.  W.  213. 

®=>352(1)  (Tex.Civ.App.)  A  question  to  the 
jury  held  not  on  the  weight  of  the  evidence  or 
objectionable  as  delegating  to  the  jury  the 
right  to  pass  upon  the  legality  of  evidence. — 
Fretwell  v.  Pollard,  200  S.  W.  183. 
«=>352(1)  (Tex.Civ.App.)  Special  issue,  did 
employer  have  "in  force  employers'  liability 
insurance  with  defendant?  clearly  submitted 
question  of  fact  as  to  whether  insurance  con- 
tract bad  been  canceled  before  date  of  injury; 
quoted  words  not  presenting  question  of  law.— 
Southwestern  Surety  Ins.  Co.  v.  Curtis,  200 
S.  W.  1162. 

X.  TBIAX.  BT   OOUBT. 
(A)  Hearlns  and  Determination  of  Caase. 

«=>374(2)  (Tex.  Civ.  App.)  Where  plaintiff 
sued  for  breach  of  contract,  and  defendant 
pleaded  a  counterclaim  and  produced  evidence 
thereon,  but  the  counterclaim  was  not  included 
in  the  special  issues,  the  court  had  a  right  on 
proper  evidence  to  deduct  from  plaintiff's  dam- 
ages iis  found  by  the  jury,  the  amount  of  the 
counterclaim. — ^Thompson  v.  Fleming,  200  S. 
W.  1134. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  «=»174,  177. 

TROVER  AND  CONVERSION. 
I.  ACTS  GONSTmrrxNO  oonver- 

SlOy  AWP  I.IABILITT 
THEBETOB. 

€=99(1)  (Mo.App.)  Where  defendant's  wife 
was  intrusted  with  jewelry  by  plaintiff  to  ex- 
hibit to  her  husband  and  father-in-law  in  order 
to  obtain  their  approval  of  purchase  and  mon- 
ey to  pay  therefor,  possession  by  defendant's 
•  wife  was  rightful,  and  until  she  refused  to  give 
it  up  on  demand  there  was  no  tortious  conver- 
sion by  her.— Wall  v.  Weilcr,  200  S.  W.  731. 
^=»ll  (Tex.Civ.App.)  Where  notes  were  de- 
livered to  a  contractor,  who  agreed  to  build  a 
bouse,  paj;  the  owner  a  certain  sum,  and  buy 
the  material  of  a  lumberman  who  signed  the 
contractor's  bond,  in  absence  of  allegation  that 
the  lumberman  did  not  intend  to  perform, 
plaintiff  could  not  recover  from  the  lumberman 
as  for  conversion  of  the  notes.— Wilkirson  v. 
Bradford,  200  S.  W.   105M. 

IX.  ACTIONS. 
(A)   Rlsbt  of  Action  and  Defenaen. 

«s»25  (Ky.)  Where  a  cashier  of  a  bank  in  his 
personal  capacity  negotiated  an  exchange  of 
stock  of  the  bank  for  another  person  holding 
stock  of  such  bank,  the  bank  was  not  a  party 


thereto,  and  is  not  liable  for  conversion  for 
issuing  stock  tq  an  assignee  of  plaintiff's  cer- 
tificate of  stock, — Harvey  v.  Bank  of  Marrow- 
bone, 200  8.  W.  28. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Limitation  of  Actions,  «s»10S;   Wills,  ®=> 
686. 

X.   CBEATION,   EXISTENCE,   AND   VA- 

lilDITT. 

(A)  Expreaa    Trnata. 

e=>t7,  18(3)  (Ark.)  A  resulting  trust  is  not 
changed  into  an  express  trust,  to  which  the 
statute  of  frauds  would  apply,  by  a  writing  sub- 
sequently made  acknowledging  the  trust.— T.as- 
ker-Morris  Bank  &  Trust  Co.  v.  Cans,  200  S. 
W.  1029. 

^=> 1 7,  18(5)  (Tex.Civ.App.)  Oral  agreement  by 
which  plaintiff  suffered  judgment  in  foreclosure 
suit  to  be  entered  against  him  when  defendants 
agreed  to  reconyey  land  to  him,  if  entered  in- 
to, was  not  void  under  statute  of  frauds,  since 
it  created  a  trust. — Matthews  v.  Deason,  20) ) 
S.  W.  855. 

€=>3I  (Mo.)  If  plaintiff's  ownership  of  stock 
as  stated  in  articles  of  incorporation  was  sub- 
ject to  a  trust,  in  that  another  party  paid  for 
the  stock  on  conditions  to  be  performed  by 
plaintiff,  trust  held  operative  as  between  the 
parties.— Williams  v.  Everett,  200  S.  W.  1045 
€=361(1)  (Ky.)  Where  trust  was  created  by 
joint  owners  to  facilitate  sale,  but  most  of  the 
property  was  still  unsold  and  was  depredating 
in  value  and  not  producing  income  proportion- 
ate to  copital,  court  held  authorized  to  termi- 
nate trust  and  order  sale. — Schriver  ▼.  From- 
mel,  200  S.  W.  327. 

€=961(2)  (Ky.)  Where  testatrix  devised  land.s 
and  personalty  in  trust,  with  power  in  trustee 
to  appoint  successor,  and  he  failed  to  do  so, 
legal  title  merged  with  previously  vested  equi- 
table title  and  devisees  owned  the  fee  simple. 
-Brock  V.  Conkwright,  200  S.  W.  962. 

(B)  Resaltlnir  Tnutm. 

€=»63'/2  (Ark.)  Where  several  persons  exe- 
cute a  note  to  a  hank,  and  the  money  is  given 
to  one  of  them,  who  buys  land  in  his  own  namt-, 
a  trust  results  by  implication  of  law  to  the 
extent  of  the  money  furnished,  under  Kirhy's 
Dig.  §  3067,  providing  that  the  statute  of  f  raud; 
does  not  apply. — I-asker-Morris  Bank  &  Trust 
Co.  V.  Cans,  200  S.  W.  1029. 
€=»89(1)  (Ark.)  Evidence  held  suffident  to 
support  <i  finding  that  a  resulting  trust  existeil 
ns  to -property  in  which  legal  title  was  in  a  de- 
ceased person.— I.<askcr-Morri8  Bank  Sc  Trust 
Co.  V.  Cans,  200  S.  W.  1029.  i 

(C)  ConatmctlT-e  Trnata.  i 

€=»l  10  (Ky.)  Where  wife  seeks  to  have  dee<1 
conveying  land  to  her  husband  reformed,  be- 
cause her  money  paid  for  the  land,  she  must 
show  breach  of  trust  or  deceit — Fitrpatrick  v. 
Uoark,  200  S.  W.  020. 

m.   APPOINTMENT.  QUAI.IFICA- 

TION.  AND  TENTTBE  OF 

TBUSTEE. 

<8=s»l60(2)  (Ky.)  Trust  will  not  fail  for  want 
of  tru.<:tee.  as  court  of  equity  has  inherent  ju- 
risdiction to  appoint  trustee  and  execute  trust 
—Brock  V.  Conkwright,  200  S.  W.  962. 

VI.  ACOOVNTINO  AND  COMPENSA^ 
TION  OF   TBUSTEE. 

€=>309  (Ark.)  Wh»re  plaintiffs  furnished  mon- 
ey to  buy  land,  and  a  resulting  trust  arose,  tbey 
were  entitled  to  interest  on  money  fumisheii 
from  the  date  of  a  sale  of  the  land  by  the  tms- 
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tee.— Lasker-Moiris  Bonk  &  Trust  Co.  v.  Gans, 
200  S.  W.  1029. 

Vn.  BSTABLISHmSirT  AND   EN. 
FORCEMENT   OF  TRUST. 

(C)  Aetlonn. 

®=»365(S)  (Ark.)  Where  there  was  no  repu- 
diation of  a  resulting  trust,  and  no  change  in 
the  situation  resulting  from  inaction,  Inches 
will  not  apply  in  an  action  to  establish  the 
trust— Lasker-Morris  Bank  &  Trust  Co.  ▼, 
Gans,  200  S.  W.   1029. 

®=>3$6(1)  (Tex.Civ.AppO  In  suits  by  or  against 
a  trustee  for  recovery  of  trust  property,  cestuis 
que  trust  are  generally  necessary  parties. — 
Smith  T.  Smith,  200  S.  W.  540. 

UNDUE  INFLUENCE. 

See  WiUs,  «=»155. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

See  Descent  and  Distribution,  $=»95. 

USURY. 

I.  1TSURI01TS   OONTRAOTS  AMD 
TRANSACTIONS. 

(A)  Mature  ana  Valldltr. 

^=»23  (Ark.)  Stipulation  in  policy  for  enforce- 
ment of  payment  of  loan  with  interest  on  non- 
payment of  tbree  installments  of  principal  or 
interest,  held  not  to  make  the  bond  usurious. 
—Matthews  t.  Georgia  State  Sav.  Ass'n,  200  S. 
\V.  130. 

^=>42  (Ark.)  Under  pule  for  computing  in- 
terest in  Kirby's  Dig.  i  5385,  bond  for  |2,800, 
providing  for  96  montnly  payments  of  $40.79 
each,  held  not  usurious  because  bond  was  dated 
May  21st,  and  borrower  did  not  receive  loan 
until  June  9th. — Matthews  v.  Georgia  State 
Sav.  Ass'n,  200  S.  W.   130. 

^=s53  (Ark.)  Payment  by  borrower,  of  fee 
for  examining  title,  to  attorney  designated  by 
lender  as  one  whose  examination  would  be  ac- 
cepted, held  not  to  render  loan  usurious. — 
Matthews  v.  Georgia  State  Sav.  Ass'n,  200  S. 
W.  130. 

The  traveling  expenses  of  one  employed  by 
lender  to  examine  land  mortgaged  as  security 
for  loans  were  proper  charges  to  be  paid  by 
the  borrower  wiUiout  rendering  the  loan  usuri- 
ous.— Id. 

®=959  (Ark.)  An  agreement  by  the  borrower 
to  insure  his  property  mortgaged  to  secure  the 
loan  does  not  constitute  usury,  unless  the  pol- 
icy is  taken  out  as  a  cloak  or  device  to  evade 
the  statutes.— Matthews  v.  Georgia  State  Sav. 
Ass'n,  200  S.  W.  130. 

(B)  Rlyhta  and  R«ineaie«  of  Parttea. 

€=»II7  (Ark.)  Conflicting  evidence  Add  to  sus- 
tain a  chancellor's  finding  that  mnrtKngp  note 
was  not  usurious,  but  represented  settlement 
of  ejectment  action,  fees  due  debtor's  attorney, 
and  mortgage  recording  fee. — Simpson  t.  Mont- 
gomery County  Bank,  200  S.  W.  809. 

VARIANCE. 

See  Appeal  and  Error,  €=>204. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property ;  Execution,  «=» 
264-.'?20;  Sales;  Specific  Performance; 
Wills,  «e=»740. 
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I.   REQUISITES  AND  VAXiIDITT  OF 
CONTRACT. 

«=>3(3)  (Tex.Ov.App.)  Where  owners  ^ave 
option,  and,  when  purchaser  bad  been  obtained 
by  optionee's  agents,  conveyed  to  person  desig- 
nated by  optionee,  who  paid  in  cash  and  notes 
and  conveyed  to  the  purchaser,  relation  be- 
tween owners  and  optionee  held  not  that  of 
principal  and  agent,  so  as  to  make  them  liable 
for  misrepresentations. — Olosner  &  Sprague  v. 
Acker,  200  S.  W.  421. 

m.  MODIFICATION   OR   RESCISSION 

OF  CONTRACT. 

'A)   By   Airreement   of  Parties. 

«=>85  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  show  mutual  rescission  of  contract  for 
purchase  of  land,  revesting  title  in  vendor, 
whose  successor  transferred  property  to  plain- 
tiff.— Jefferson  Wholesale  Grocery  Co.  v.  Kel- 
ley,  200  S.  W.  1136. 

(B)  Resclaalon   by    Vendor. 

9s»93  (Tex.Cir.App.)  Where  vendors  demand- 
ed cash  payment,  but  consented  that  deed 
should  be  held  in  escrow  for  two  days  after  ex- 
ecution to  allow  purchaser  time,  vendors  may, 
purchaser  not  having  made  payment  within 
time  limited,  disavow  contract.-— Grimm  v.  Wil- 
liams, 200  S.  W.  1119. 

(C)  Rescliislon  bx  Pnrcliaapr. 

^»I20  (Mo.App.)  Suit  by  purchaser  for  dam- 
ages equalling  unpaid  balance  of  purchase  price, 
secured  by  deed  of  trust  on  purchased  property, 
which  the  plaintiff  asks  to  have  canceled,  la 
valid  election  to  stand  on  the  contract,  and  not 
suit  for  rescission. — Wendell  t.  Ozark  Orchard 
Co.,  200  8.  W.  747. 

IV.  PERFORMANCE     OF    CONTRACT. 

(D)  Payment  of  Pnreliaae  MoDfty. 

®=>I70  (Tex.CiT.App.)  At  time  of  trial  of  snit 
to  recover  homestead  and  cancel  quitclaim 
deed  executed  by  husband  alone,  husband  and 
wife  had  right  to  pay  defendant  amount  of 
husband's  note  given  for  part  of  purchase 
money  to  husband's  vendor,  husband  never 
having  made  default,  and  defendant,  after  re- 
ceiving quitclaim  deed,  and  as  part  considera- 
tion, having  paid  husband's  vendor  amount  of 
note.— Clark  v.  Tulley,  200  S.  W.  606. 

V.  RIGHTS  AND  UABIUTZES  OP 

PARTIES. 
(B)  Ab  to  Third  Peraoaa  la  General. 

®=>2I9  (Ky.)  In  action  by  a  purchaRcr  against 
defendant  to  whom  he  assigned  contract  as 
security,  evidence  held  to  show  that  subsequent 
to  the  assignment  defendant  agreed  to  reim- 
burse plaintiff  for  money  expanded  on  proper- 
ty, and  that  the  additional  sum  to  be  paid  by 
defendant  if  under  assignment  plaintiff  failed 
to  redeem  was  not  intended  to  cover  such  ex- 
penditures.- Lester  v.  Garrett,  200  S.  W.  47. 

(C)  Dona  Fide  Pardtaaers. 
«=»23l(l)  (Tex.Civ.App.)  After  deed  was  re- 
corded, subsequent  purchasers  were  charged 
with  constructive  notice  of  deed  and  record. 
—Houston  Oil  Co.  of  Texas  v.  Lane,  200  S.  W. 
216. 

«=923l(3)  (Tex.Civ.App.)  Purchasers  are  only 
charged  with  notice  of  facts  exhibited  by  rec- 
ord, and  not  with  such  as  might  have  been 
ascertained  by  such  inquiries  as  examination 
of  record  might  have  induced  prudent  man  to 
make.— Houston  Oil  Co.  of  Texas  v.  Lane,  200 

8.  vr.  210. 

Vvery  purchaser  of  land  is  chargeable  with 

R-ir't^jat  real  estate  records  show  in  claim  of 

till    nn^"^  which  he  claims,  including  all  reclta- 

i  tr^^a  thereiri.-ld. 
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€=3244  (Ark.)  Evidence  held  to  show  by  a 
clear  prepondernnce  thereof  that  a  purchaser 
of  land  had  no  actual  notice  of  a  loBt  deed  to 
another  party,  prior  to  bis  own  purchase  of  the 
land— Bailey  v.  Ford,  200  S.  W.  797. 
$==>244  (Ark.)  In  action  to  quiet  title,  conflict- 
ing evidence  held  to  sustain  chancellor's  finding 
that  person  obtaining  quitclaim  deed  from  rec- 
ord owner  was  innocent  purchaser  for  value. — 
Cramer  v.  Remmel,  200  S.  W.  811. 

VI.   REMEDIES  OF  VENBOB. 
(A)   Ijlen  and  Recover}^  of  Land. 

iSs3254(l)  (Tex.Civ.App.)  A  vendor's  lien  ex- 
ists to  secure  payment  of  purchase  money  on 
real  estate  sold  on  credit,  even  though  no  such 
lien  is  expressly  retained. — L.  C.  Denman  Co. 
V.  Standard  Savings  &  Loan  Ass'n,  200  S.  W. 
1100. 

Vendor  who  retained  lien  became  entitled,  on 
the  principle  of  subrogation,  to  implied  ven- 
dor's lien  springing  out  of  contracts  of  pur- 
chase and  assumption  by  defendants  from  orig- 
inal vendee  and  his  assignee. — Id. 
«=>278  (Tex.Civ.App.)  Where  maker  of  note 
representing  vendor  s  lien  sold  property  to 
another,  who  assumed  indebtedness,  payee 
could  not  have  personal  judgment  against  mak- 
er in  suit  brought  more  than  four  years  after 
note  was  due,  where  be  had  not  executed  ex- 
tension contract  provided  for  in  Rev.  St.  1911, 
art.  5695,  as  amended  by  Acts  33d  Leg.  c.  123, 
and  Acts  Sp.  Sess.  33d  Leg.  c.  27  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  5695).— L.  C. 
Denman  Co.  v.  Standard  Savings  &  Lioan  Aas'n, 
200  S.  W.  1109. 

Where  maker  of  note  representing  vendor's 
lien  sold  property  to  defendants,  who  assumed 
payment  of  note,  but  executed  no  new  note, 
their  contracts  of  assumption  were  as  binding 
as  if  new  notes  had  been  executed,  and  were 
not  barred  where  suit  was  brought  within  four 
years  from  the  date  of  such  assumption  con- 
tract, conformably  to  Rev.  St.  1911,  art.  5605, 
as  amended  by  Acts  33d  Leg.  c.  123,  and  Acts 
Sp.  Sess.  33d  Leg.  c.  27  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5605).  though  more  than  four 
years  after  maturity  of  the  note. — Id. 

VENUE. 

See  Criminal  Ijaw,  €=9112. 

I.   NATITRE  OS  SUBJECT  OF  ACTION. 

€=37  (Tex.Civ.App.)  Where  defendant  shipped 
cotton  from  his  county  to  that  of  plaintiffs  con- 
signed to  himself,  and  forwarded  bills  of  lading 
to  plaintiffs  with  drafts  calling  for  advances, 
there  was  no  writing  to  perform  any  obligation 
in  plaintiffs'  county  under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  1*30,  relating  to  venue 
of  actions.— Griffith  v.  Gohlman,  Lester  &  Co., 
200  S.  W.  233. 

n.  vomcnE  or  residence  of 

PARTIES. 

€=322(1)  (Tex.Civ.App.)  Suit  was  properly 
brought  against  all  defendants  in  county  of  one 
defendants  residence,  unless  there  was  mis- 
joinder of  parties  and  causes  of  action. — Kunz 
V.  Ragsdale,  200  S.  W.  260. 
€=»22(3)  (Tex.Civ.Apij.)  If  there  is  misjoin- 
der of  parties  and  causes  of  action  in  suit 
brought  in  county  of  one  defendant's  residence, 
transfer  of  entire  case  to  another  county  io 
which  another  defendant  resides  is  erroneous. 
—Kunz  V.  Ragsdale,  200  S.  W.  209. 
€=»32(2)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1014,  art.  1S.30,  relating  to 
venue,  where  a  plea  of  privilege  is  overruled 
and  a  bill  of  exceptions  taken,  the  presentation 
of  a  counterclaim  and  an  answer  is  not  a  waiv- 
er by  one  of  the  privilege  to  be  sued  in  his  own 
county.— Griffith  y.  Gohlman,  Lester  &  Co.,  200 
S.  W.  233. 


VERDICT. 

See  Appeal  and  Error,  «=>9.30,  1001-1005; 
CrimDial  Law,  «=9872;    Trial,  «=»333-352, 

VERIFICATION. 

See  Rills  and  Notes,  €=9485;  Executors  and 
Administrators,  €=>443:  Pleading,  ^=3291. 
202. 

VERIFIED  ACCOUNTS. 

See  Account,  Action  on. 

VESTED  REMAINDERS. 

See  Wills,  «=>62»-634. 

VISITORS. 

See  Civil  Rights,  €=>9;  Schools  and  Schod 
Districts,  «=>46,  133 ;   Statutes,  €=>96. 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  €=>83, 

WAIVER. 

See  Appeal  and  Error,  4s>1078;  Estoppel; 
Equity,  €=942;  Insorance,  «»388;  Plead- 
ing, €=3406. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Negligence,  €=>51. 

WARRANT. 

See  Searches  and  Seizures. 

WARRANTY. 

See  Sales,  €=>268. 

WATER-CLOSETS. 

See   Railroads,  €=s>255. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Navigable  Waters;  Trial,  «=» 
228. 

Vm.  ARTIFICIAI.   POHDS,   RESER- 

VOntS,  AND  CHANNEI.S.  DAMS, 

AND  FLOW  AGE. 

€=3l78(2)  (Tex.Civ.App.)  Measure  of  plain- 
tiff's damage  by  erection  of  dam  impounding 
waters  of  a  stream  upon  which  his  land  abut- 
ted, held  difference  between  value  of  his  land 
immediately  before  and  after  injury. — Moore  v. 
City  of  Dallas,  200  S.  W.  870. 
€=3t79(3)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  plaintiff's  land  from  erection  of  a  dam. 
admission  of  evidence  as  to  flooding  of  othor 
lands  on  stream  in  time  of  bicb  water  was  im- 
proper, where  it  was  not  shown  that  those 
lands  were  subject  to  the  same  conditions  a« 
plaintiff's.— Moore  v.  City  of  Dallaa,  200  S.  W. 
870. 

In  an  action  against  city  for  damages  by 
flooding  caused  by  dam  erected  to  secure  city 
water  supply,  evidence  as  to  necessity  for  dam 
held  improperly  received. — Id. 
€=>I79(4)  (Ky.)  In  suit  for  damages  from 
construction  by  defendant  railway  of  bridge  of 
insufficient  capacity,  causing  water  from  creek 
to  flow  upon  plaintiff's  premises,  evidence  held 
to  warrant  submission  of  case  and  support  ver- 
dict for  plaintiff.— Louisville  &  N.  B.  Co.  T. 
Conn,  200  S.  W.  962. 
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See  Easements; 


WAYS. 

Highways. 

WEAPONS. 


See  Assault  and  Battery,  ^3»53:  Carriers.  «=» 
134. 

«=s>6  (Tex.Cr.App.)  Defendant  held  not  guilty 
of  unlawfully  carrying  pistol  handed  him  hy 
another,  who  had  borrowed  it  and  was  taking 
it  home,  and  who  took  the  weapon  back  shortly 
after  he  gave  it  to  defendant  to  keep  tempora- 
rily—Wallace V.  State,  200  S.  W.  836. 
«=36  fTez.Cr.App.)  Where  defendant  had  made 
trade  for  pistol,  and  unexpectedly  met  seller  at 
social  gathering,  who  turned  pistol  over  to  de- 
fendant, who  carried  it  home,  defendant  was 
not  guilty  of  violation  of  pistol  law.— Gates  v. 
State,  200  S.  W.  841. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Conspiracy,  9s>19 :  Descent  and  Distribu- 
tion ;  Divorce,  ^=>304 ;  EhEecutors  and  Ad- 
ministrators. 

n.   TESTAMENTARY   OAPAOITT 

*=»55(1)  (Ky.)  Evidence  held  to  show  testa- 
mentary capacity.— Talbott  v.  Giltner,  200  S. 
W.  913. 

IV.  BEQinSITEa  Am  vaubitt. 

<A)  JIatare  mnd  Bnenttala  of  Teatamenta- 
ry  Olapoaltloaa. 

«=988(3)  (Tex.Civ.App.)  Instrument  providing 
in  part  that  husband  should  have  use  of  prop- 
erty during  bis  natural  life,  and  that  upon 
bis  death  property  sbonld  immediately  pass 
"in  accordance  with  terms  of  this  bill  of  sale," 
held  not  testamentary  in  character. — Smith  v. 
Smith.  200  S.  W.  540. 

«=s>90  (Ark.)  Where  defendant's  first  cousin 
separated  from  his  wife,  and  thereafter  lived 
with  defendant  and  her  husband,  and,  three  or 
four  days  after  he  fell  sick,  abo>it  a  week  be- 
fore be  died,  called  defendant  to  his  bedside  and 
gave  her  $i)4o,  which  she  accepted  and  held 
as  her  own,  there  was  a  gift  irter  vivos  and 
not  testamentary  disposition.— King  v.  Allen, 
200  S.  W.  277. 

(F*)    IWIntake,  Vndne  Inflaeno«.  and  Fraad. 

®=>I55(1)  (K^.)  Undue  influence  is  that  which 
obtains  dominion  over  the  mind  of  the  testator 
and  destroys  free  agency  and  causes  him  to  do 
what  he  would  not  do  in  the  exercise  of  his  own 
judgment,  but  love  and  affection  for  devisees 
IS  not  undue  influence. — Talbott  v.  Giltner,  200 
S.  W.  813. 

<S=»I63(1)  (Ky.)  That  a  devisee  had  access  to 
testator  and  an  opportunity  to  influence  him 
must  be  supported  by  evidence  of  facts  which 
tend  to  establish  the  want  of  free  agency  to 
prove  nndue  influence  as  undue  influence  can- 
not be  presumed.— Talbott  v.  Giltner,  200  S.  W. 
913. 

<S=>I66(1)  (Ky.)  Evidence  held  insuflicient  to 
show  undue  influence.— Talbott  v.  Giltner,  200 
S.  W.  913. 

VI.   COHSTR'nOTIOM. 
(A)  General  Rnlea. 
^=3440  (Ky.)  In   construing  holographic   will, 
primary  object  is  to  extend  testator's  intention, 
and  each  dause  must  be  read  in  connection 
with  every  other,  either  in  one  part  of  will  or 
ither.— Brock  v.  Conkwright,  200  S.  W.  962. 
^=>448  (Tex.Civ.App.)  The  presumption  is  that 
a  testator  intended  to  dispose  of  his  entire  es- 
tate, and  not  to  die  partially  or  wholly  intes- 


tate, though  such  presumption  against  partial 
intestacjr  arises  only  where  intent  to  pass  whole 
estate  la  expressed  in  some  form,  and  not 
where  testator's  language  is  plain  and  unambig- 
uous.—Grant  V.  Stephens,  200  S.  W.  893. 

Where  residue  is  given  by  will,  every  pre- 
sumption is  against  an  intended  intestacy,  as  a 
residuary  clause  is  presumed  to  cover  an  inef- 
fectual bequest,  and  to  exclude  such  bequests 
the  intent  so  to  do  must  appear  from  appropri- 
ate language  or  clear  implication. — Id. 

No  presumption  of  an  intent  to  die  intestate 
as  to  any  part  of  property  is  to  be  made,  where 
language  of  will  can  fairly  be  construed  to  dis- 
pose of  whole  estate. — Id. 

®=3449  (Tex.Civ.App.)  Under  will  devising 
real  and  personal  property  to  executors  and 
trustees  for  final  distribution  of  three  quarters 
to  grandchildren,  the  provision  made  for  widow, 
not  re<iuired  by  reason  of  her  election  to  take 
her  share  of  community  estate,  held  not  a  par- 
tial intestacy,  but  to  revert  to  trust  estate. — 
Grant  v.  Stephens,  200  S.  W.  893. 
®s»470  (Ky.)  While  to  ascertain  testator's 
meaning  in  one  clause,  the  will  as  a  whole  may 
be  considered,  there  can  be  no  speculation  as 
to  what  he  meant  to  say.— Combs'  Guardian  v. 
Swigert's  Ex'r,  200  S.  W.  38. 

€=3479  (Tex.Civ.App.)  Under  will  devising  es- 
tate to  executors  and  trustees,  with  power  to 
decide  all  questions  of  construction  in  their  best 
judgment,  their  construction  of  will  to  include 
devise  of  income  as  well  as  corpus,  honestly  and 
fairly  made  and  reasonably  predicated  on  will, 
would  not  be  overrtiled. — Grant  v.  Stephens, 
200  S.  W.  893. 

(B)    Dealaraatlon    at   Devlaeea,    and    LeKa- 
teea  and  TbelF  Reapectlve  Share*. 

€=3502  (Mo.)  A  will,  the  residuary  clause  of 
which  provides  an  apportionment  of  the  residue 
among  "immediate  relatives,"  held  to  apply  to 
blood  relatives  only. — McMenamy  v.  ICampel- 
mann,  200  S.  W.  1075. 

(C)  SarvlTOralilp,  Repreaentatlon,  and 
Sabatltation.* 

^=>545(4)  (Ky.)  Where  will  gave  use  of  realty 
and  declared  that'  if  devisee  died  "without 
leaving  children"  land  should  revert  to  es- 
tate and  be  divided  among  testator's  other 
children,  division  was  limited  to  such  children 
living  when  devisee  died.— Craig's  Adm'r  v. 
Williams,  200  S.  W.  481. 

(B)   Mature  of  Bstatea  and   Intereata  Cre- 
ated. 

«=597(3)  (Ky.)  In  view  of  Ky.  St  §  2342, 
providinfc  that  any  devise  shall  be  deemed  fee 
simple,  in  absence  of  express  contrary  provi- 
sion, mere  absence  of  words  of  inheritance  does 
not  limit  estate  devised  to  life  estate. — Brock  v. 
Conkwright,  200  S.  W.  962. 

(F)  Veated  or  Contingent  Eatatea  and  In- 
tereats. 

^=3628  (Ky.)  A  remainder  is  vested  when  in- 
terest vests  immediately  though  right  to  en- 
joyment be  postponed,  and  contingent  when 
interest  depends  upon  some  uncertain  future 
event.— Craig's  Adm'r  v.  Williams,  200  S.  W. 
481. 

<3=9630(1)  (Ky.)  Holographic  will  held  to  de- 
vise full  equitable  estate  vested  from  testa- 
trix's death  in  her  children,  though  legal  title 
was  held  by  trustees.— Brock  v.  Conkwright, 
200  S.  W.  962. 

®=»634(12)  (Ky.)  Where  will  gave  use  of  prop- 
erty providing  for  reversion  if  devisee  died 
without  leaving  children,  and  required  divi- 
sion on  such  contingency  among  testator's 
other  children,  will  of  one  of  other  children 
held  to  have  passed  no  interest  in  property  to 
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her  husband.— Craig's  Adm'r  t.  Williams,  200 
S.  W.  481. 

<S=>634(20)  (Ky.)  Will  held  to  vest  life  estate 
in  testator's  son,  with  vested  remainders  in 
son's  four  children.— Brown  v.  Blackwell,  200 
S.  W.  13. 

(CO   Condition*  and  Reatrlotlona. 

$=>665  (Mo.App.)  Evidence  held  insufficient  to 
sustain  judgment  that  certain  heirs  contested 
a  will,  thereby  forfeiting  their  respective  leg- 
acies under  the  provisions  of  the  will. — In  re 
Largue's  Estate,  200  S.  W.  83. 

(H)   Eatatea  In  Trnat  and   Power*. 

<S=5>68I(2)  (Tex.Civ.App.)  Under  will  devising 
all  real  and  personal  estate  to  executors  and 
trustees  to  be  managed  by  them  for  20  years, 
with  power  to  make  sales,  etc.,  the  executors  and 
trustees  took  a  fee  simple  to  the  whole  estate. — 
Grant  v.  Stephens,  200  S.  W.  893. 
«8=»686(1)  (Ky.)  Trust  created  by  will  held  to 
have  terminated  with,  death  of  second  named 
trustee,  who  failed  to  exercise  his  power  to 
appoint  succeeding  trustee.— Brock  v.  Conk- 
wright,  200  S.  W.  962. 

<g=>688  (Ky.)  Where  will  created  trust  estate 
with  restraint  upon  alienation  for  entire  life  of 
devisee,  restraining  clause  was  void  and  devisee 
could  sell  land.— Brock  v.  Conkwright,  200  S. 
W.  962. 

<8=»693(1)  (Tex.Civ.App.)  A  testamentary  pow- 
er to  executors  and  trustees  to  sell  any  property 
of  the  estate,  at  public  or  private  sale,  implied 
the  power  to  sell  the  whole  estate,  requiring,  as 
a  condition  precedent,  a  fee-simple  estate. — 
Grant  v.  Stephens,  200  S.  W.  893. 
<g=»693(3)  (Tex.Civ.App.)  Devise  of  real  and 
personal  property  to  executors  and  trustees  to 
be  managed  for  20  years,  with  power  of  sale  and 
duty  to  loan  .on  security  or  invest  moneys  not 
needed  for  specified  purposes,  included  not  only 
the  corpus,  but  the  income,— Grant  v.  Stephens, 
200  S.  W.  893. 

<S=s)693(5)  (Ky.)  Under  will  devising  all  realty 
to  son  in  trust,  held,  deed  by  trustee  in  which 
all  his  brothers  and  sisters  joined  conveyed  fee- 
simple  title,  although  consorts  of  children  did 
not  join.— Combs  v.  McDowell's  Trustee,  200  S. 
W.  (J32. 

<S=»693(6)  (Ky.)  Under  a  will  merely  giving  the 
trustee  power  of  sale  with  the  concurrence  of 
the  first  life  beneficiary,  the  trustee  has  no 
such  power  after  the  death  of  such  beneficiary. 
—Combs'  Guardian  v.  Swigert's  Ex'r,  2()0  S. 
W.  38. 

That  a  clause  of  will,  giving  trustee  with 
concurrence  of  first  life  beneficiary  power  of 
sale,  gives  trustee  absolute  power  of  reinvest- 
ment, imports  no  absolute  power  to  trustee 
to   sell   after   such   beneficiary's  death. — Id. 

Trustee  given  power  by  will  to  sell  with 
concurrence  of  first  life  beneficiary  cannot, 
because  beneficiary  joined  in  deed  of  certain 
lots  platted  by  trustee,  sell  others  after  bene- 
ficiary's death. — Id. 

Til.   BIQHTS     Ain>    LIABII.ITrE8    OF 
DEVISEES    AND    LEGATEES. 

(A)  Nature  of  Title  and  Rlvhta  In  Gen- 
eral. 

€=»740(4)  (Tex.Civ.App.)  Compromise  agree- 
ment for  division  of  land  devised  to  plaintiff 
and  defendant  with  provision  for  survivorship, 
held  susceptible  only  of  the  construction  that 
defendant  was  to  convey  to  plaintiff  a  fee- 
simple  estate,  and  not  merely  a  life  estate. — 
Flores  v.  Flores,  200  S.  W.  1157. 

(H)   Void,   I<Bpned,   and    Forfeited    Devlaea 

and  Beqneata,  and  Property  and 

Intereata  Undlapoaed  of. 

<g=»856  (Tex.Civ.App.)  Where  provision  for 
support  of  testator's  children  was  not  needed, 
because  of  court's  election  that  they  take  under 


will  of  their  mother,  which  had  been  set  aside, 
held,  in  view  of  testator's  intention,  that  the 
bequest  did  not  lapse,  but  fell  into  residuary 
trust.— Grant  v.  Stephens,  200  S.  W.  893. 

WITNESSES. 

Sen  Appeal  and  Error,  «=>994;  Continuance; 
Criminal  Iat,  ®s»452,  606^^ ;  Depositions; 
Evidence;    Trial,  «ss244. 

n.   OOMFETENCT. 

(A)   Capacity    and   4tnallfleatlana    1b    Gen- 
eral. 

<S=>4I  (Ky.)  In  view  of  Civ.  Code  Prac.  {  600. 
subsec.  2,  as  to  testimony  concerning  trans- 
actions with  insane  persons,  that  one  has  been 
adjudged  of  unsound  mind  does  not  conclusively 
determine  his  incompetency  as  a  witness,  but 
generally  such  a  one  is  competent  if  capable 
of  observing  accurately  and  stating  correctly 
what  be  observes,  and  understands  the  uaturt* 
and  obligation  of  an  oath. — Lamastus  t.  Mor- 
gan's Committee,  200  S.  W.  32. 
®=>44  (Ark.)  A  witness  who  does  not  believe 
in  God,  but  believes  that  one  is  punished  by 
an  omnipotent  Supreme  Being  for  his  acts,  !:> 
competent  to  testify  under  Const,  art.  19,  f  1. 
—Mueller  v.  Coffman,  200  S.  W.  136. 
®=>52(7)  (Tex.Cr.App.)  Where  defendant  shot 
and  killed  his  wife  and  a  man  at  same  time 
with  separate  shots,  _  dying  declarations  of 
wife  are  inadmissible  in  prosecution  for  kill- 
ing man,  under  Code  Cr.  Proc.  1911,  art.  790. 
— Robbins  v.  State,  200  S.  W.  525. 
€=»78  (Ark.)  Verse  of  an  atheistic  trend,  writ- 
ten by  a  witness,  is  competent  to  show  that 
such  a  witness  was  incompetent  under  Const, 
art.  19,  §  1.— Mueller  v.  Coffman,  200  S.  W. 
130. 

«=»79(1)  (Tei.Or.App.)  Party  offering  witness, 
claimed  to  be  disqualified  as  having  been  in 
penitentiary,  waives  right  to  demand  that  his 
disqualification  be  proved  by  record  of  convic- 
tion, by  failing  to  assert  it  at  proper  time. — 
Marshall  v.  State,  200  S.  W.  836. 

(C)  Teatlmony  of  Partlea  or  Peraona  In- 
tereated,  for  or  atcalnat  Repreaenta- 
tlvea,  Snrvlvora,  or  Snceeaaora  in  Title 
or  Intereat  of  Peraona  Deceaaed  or  In- 
competent. 

<8=9 140(13)  (Ky.)  One  joint  maker  of  a  note 
not  party  to  action  thereon  cannot  testify,  in 
favor  of  other  joint  maker  concerning  tran-oac- 
tion  with  one  alleged  to  have  been  plaintifF? 
agent  in  securing  the  note  by  fraud,  after  death 
of  such  alleged  agent,  in  view  of  Civ.  Code 
Prac.  §  606,  subsec.  2.— Cain  v.  Levy.  200  S. 
W.  326. 

<Ss»l44(ll)  (Ky.)  Wife  is  not  competent  to 
testify  that  her  deceased  husband,  in  acquiring 
land  in  bis  own  name  with  her  money,  did  so 
without  her  knowledge  or  consent.— Fitzpatriek 
v.  Roark.  200  S.  W.  920. 

^=9 1 54  (AIo.App.)  In  passenger's  action  against 
street  railway  company  for  injuries  in  assault 
by  conductor  who  had  died  before  suit,  pas- 
senger could  not  testify  as  to  transaction,  in 
view  of  Rev.  St.  1909,  J  6354.-Brunk  v.  Met 
ropolitan  St.  Ky.  Co.,  200  S.  W.  443. 

In  action  by  passenger  for  injuries  when  as- 
saulted by  street  railway  conductor  who  had 
died  before  suit,  that  motorman  was  on  car, 
when  he  took  no  part  in  altercation,  did  ni>t 
render  plaintiff's  testimony  competent. — Id. 
<&=3l59(2)  (Ark.)  Testimony  of  a  witness  that 
relations  between  the  witness  and  deceased  was 
one  of  trust  and  confidence  was  not  incompe- 
tent, but  testimony  that  deceased  suggested 
that  they  purchase  certain  assets  of  a  corpora- 
tion was  incompetent. — Lasker-Morris  Bank  & 
Trust  Co.  V.  Gans,  200  S.  W.  1028. 
<@=9l59(8)  (Mo.App.)  In  action  to  establish  lien 
for  improvements  on  house  of  wife,  contractor 
cannot   testify   as   to   contract  made  with    de- 
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ceased  hnsband  alone,  ander  Bev.  St.  1909,  I 
e354.-Mar8han  v.  Hall.  200  S.  W.  770. 

In  action  to  establish  lien  for  improvement 
on  wife's  property,  contractor  cannot  testify  as 
to  contract  entered  into  with  deceased  hiuband, 
even  if  he  was  agent  of  wife,  under  Rev.  St. 
1909,  §  ft354.— Id. 

€=>I59(13)  (Ark.)  In  an  action  to  establish  a 
resulting  trust  in  land  of  a  deceased,  it  was 
competent  for  plaintiff  to  testify  that  he  paid 
a  note  which  he  and  deceased  had  executed  to 
a  bank.— Lnskcr-Morris  Bank  &  Trust  Co.  t. 
Gans,  200  S.  W.  1029. 

€=>I75  (Mo.App.)  In  action  by  passenger 
for  injuries  when  assaulted  by  street  railway 
conductor,  who  had  died  before  suit,  that  pas- 
sengers testified  for  company  did  not  render 
plaintiff's  testimony  as  to  altercation  compe- 
tent—Brunk  V.  Metropolitan  St.  Ry.  Co.,  200 
S.  W.  443. 

m.   EZAMHTATIOir. 

(B)    Croaa-Examlnation  mnd   Re-Examlna- 
tlon. 

«=»268(1)  (Tex.Cr.App.)  In  trial  for  murder, 
prosecuting  attorney's  cross-examination  of 
witness  as  to  whether  another  witness  for  de- 
fendant was  present  at  the  homicide,  including 
a  threat  to  prosecute  for  perjury,  htld  objec- 
tionable.—Steel  T.  State,  200  S.  W.  381. 

XV.  OKEDIBIUTT,    IMFEAOHMENT, 

COHTBADIGTION,  AMD  OOR- 

BOBORATION. 

<B)    Character    and    Oondnct   of    'WitaeiM, 

®=»337(4)  (Tex.Cr.App.)  Where  defendant, 
charged  with  illegally  selling  intoxicants,  herself 
swore  she  never  sold  liquor  to  state's  witness 
at  any  time,  state  had  right  to  have  its  witness 
in  rebuttal  swear  he  did  buy  intoxicating  liquor 
from  defendant  at  other  times. — Reed  v.  State, 
200  S.  W.  843. 

®=>337(5)  (Tex.Or.App.)  In  prosecution  for  vi- 
olating local  option  law,  it  was  improper  to 
permit  defendant  to  be  asked  about  pending  or 
past  cases  involving  misdemeanors,  unless  they 
Involved  legal  or  moral  turpitude. — Wrenn  v. 
State,  200  S:  W.  397. 

$s»337(6)  n!ex.Cr.App.)  In  prosecution  for  vi- 
olating local  option  law,  it  was  improper  to  ask 
accused  whether  he  had  been  charged  with 
pandering,  where  the  result  of  examination,  as 
to  such  matter,  showed  that  he  had  been  arrest- 
ed for  being  found  in  room  with  woman,  which 
does  not  constitute  pandering.— Wrenn  t.  State, 
200  S.  W.  307. 

€=>344(2)  (Tex.Cr.App.)  Any  witness  may  be 
impeached  by  showing  he  was  drunk  at  time  of 
events  about  which  he  testified. — Reed  v.  State, 
200  S.  W.  843. 

^=3345(2)  (Tex.Cr.App.)  Proof  that  defendant 
had  been  charged  in  the  federal  court  with  the 
sale  of  intoxicating  liquors  without  a  license, 
such  crime  being  a  misdemeanor  not  imputing 
moral  turpitude,  was  not  admissible  for  the 
purpose  of  impeachment— Jennings  v.  State, 
200  S.  W.  109. 

<S=9350  (Tex.Cr.App.)  The  offense  of  pursuing 
the  business  of  selhng  intoxicating  liquor  in 
prohibited  territory  being  a  felony,  proof  on 
cross-examinntion  of  the  defendant  that  he 
had  been  indicted  therefor  was  legitimate  for 
impeachment  purposes, — Jennings  v.  State,  200 
S.  W.  109. 

€=>36l(2)  (Tex.Cr.App.)  Witness,  having  been 
(JiFcredited  by  proof  of  indictment  for  perjury, 
should  have  been  allowed  to  explain  he  was  not 
guilty.- WaUace  v.  State,  200  S.  W.  407. 

(D)  iBconalatcnt    Statementii    by    'Wttnena, 

«=>379(4)  (Tex.Cr.App.)  Written  statement  by 
prosecuting  witness  in  conflict  with  his  testi- 


mony on  trial  should  have  been  admitted.- 
Wrenn  v.  State,  200  S.  W.  307. 
<S=>380(6)  (Mo.App.)  A  party  cannot,  though 
be  does  not  vouch  for  the  truth  of  his  wit- 
ness' testimony,  call  a  witness  who  as  he 
knows  will  testify  against  him,  and  then  im- 
peach such  witness  by  testimony  as  to  con- 
trary statements  made  out  of  court. — In  re 
tiargue's  Estate,  200  S.  W.  83. 
<^3339  (Tex.Cr.App.)  In  prosecution  for  un- 
lawful gaming  in  a  private  residence,  where 
defendant  denied  tellmg  the  oflicers  he  had 
played  but  one  icame,  an  officer  could  state 
that  defendant  told  him  that  only  one  game 
had  been  played.— Cagle  v.  State,  200  S.  W.  153. 
0=>395  (Tex.Cr.App.)  Statement  of  witness,  on 
re<lirect  examination  as  to  whether  his  testi- 
mony differed  from  that  given  before  grand 
jury,  that  his  testimony  was  practically  that 
given  before  grand  jury,  though  very  general, 
was  not  error.— Waites  v.  State,  200  S.  W.  380. 

(B)    Contradiction    and    Corroboration    of 
tVltncM. 

<S=>4I0  (Tex.Cr.App.)  If  witness  is  impeached 
by  proof  of  drunkenness  at  time  of  events  tes- 
tified to,  he  can  be  supported  just  as  any  im- 
peached witness  can  be. — Reed  v.  State,  2(X>  S. 
W.  843. 

WORDS  AND  PHRASES. 

"Accord  and  satisfaction." — ^Zinke  ▼.   Knights 

of  Maccabees  of  the  World  (Mo.  App.)  200 

S.  W.  99. 
"Account." — Brooks  v.  International  Shoe  Co. 

(Ark.)  200  S.  W.  1027. 
"Accumulate." — Southwestern  Portland  Cement 

Co.  v.  Challen  (Tex.  Civ.  App.)  200  S.  W. 

213 
"Actionable  per  se."— York  v.  Mims  (Ky.)  200 

S.  W.  918. 
"Aggravated  assault"— Cirul  v.  State  (Tex.  Cr. 

App.)  200  S.  W.  1088. 
"All    right"- Hart    v.    Ilammett    Grocer    Co. 

(Ark.)  200  S.  W.  795. 
"Alteration."— Knox  v.  Home  (Tex.  Civ.  App.) 

200  S.  W.  259. 
"Amount  in  controversy."— Fannin  Couuty  Nat. 

Bank  v.  Gross  (Tex.  Civ.  App.)  200  S.  W. 

187. 
"And  their  heirs."— Brown  v.  Blackwell  (Ky.) 

200  S.  W.  13. 
"Assault"- Johnson  v.  State  (Ark.)  200  S.  W. 

982;   Manning  v.  Roberts  (Ky.)  200  S.  W. 

937. 
"As  soon  as  practicable." — Texas   Employers' 

Ins.  Ass'n  v.  Mummey  (Tex.  Civ.  App.)  200 

S.  W.  2.51. 
"Assumption  of  risk."— Swann  v.  Texas  &  P. 

Ry.  Co.  (Tex.  Civ.  App.)  200  S.  W.  1131. 
"Attempt."— Cirul  v.  State  (Tex.  Cr.  App.)  200 

8.  W.  1088. 
"At  the  foot  of  Garrison  avenue." — Fenolio  v. 

Sebastian  Bridge  Dist.  (Ark.)  200  S.  W.  501. 
"Badges  of  fraud.  '—Griggs  v.  Crane's  Trustee 

(Ky.)  200  S.  W.  317. 
"Burglary."— Hunt  v.  State  (Tex.  Cr.  App.)  200 

S.  W.  151. 
"Business."— American   Mut.   Benefit   Ass'n   v. 

Joshua  (Tex.  Civ.  App.)  200  S.  W.  2«0. 
"Children."— Scott  v.  RatlifE  (Ky.)  200  S.  W. 

4(i2. 
"Chiss  of  policies." — Miller  v.  New  York  Life 

Ins.  Co.  (Ky.)  200  S.  W.  482. 
"Clearly  expressed."— Bolin  v.  Tyrol  Inv.  Co. 

(Mn.)  200  S.  W.  1050. 
"Commence   action." — ^Mand   v.   Terrell   (Tex.» 

200  S.  W.  37.5. 
"Common    bawdyhouse." — State   t.    Seba    (Mo. 

App.)  200  S.  W.  300. 
"Confirm."— Hart  v.  Hammett  Grocer  (3o.  (Ark.) 

200  S.  W.  795. 
"Consideration." — Farmers'     State     Bank     of 
1        Gteentop  v.  Sloop  (Mo.  App.)  200  S.  W.  304. 
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"Conspiracy  in  restraint  of  trade."— Pennsyl- 
vania Rubber  Co.  v.  McClain  (Tex.  Civ. 
App.)  200  S.  W.  586. 

"Contingent  remainder." — Craig's  Adm'r  T. 
Williams  (Ky.)  200  S.  W.  481. 

"Contract  in  writing  to  perform  obligation  in 

E articular     county." — Griffitii    v.     Gohlman, 
ester  &  Co.  (Tex.  Civ.  App.)  200  S.  W.  2aS. 
"Contributory  negligence." — Smith  v.  Paducah 

Traction  Co.  (Ky.)  200  S.  W.  400. 
"Controversy."— Parlin  &  Orendorff  Implement 

Co.  y.   Frey    (Tex.  Civ.  App.)    200  S.  W. 

1143. 
"Co-operate."— Darnell  v.  Equity  Life  Ins.  Co.'s 

Receiver  (Ky.)  200  S.  W.  907. 
"Dangerous    instrumentality." — Keek's    Adra'r 

V.  Louisville  Gas  &  Electric    Co.  (Ky.)  '200 

S.  W.  4.52. 
"Delinquent  ohUd."- Miller  v.  State  (Tex.  Cr. 

App.)  200  S.  W.  3S0:    Ex  parte  Pruitt,  Id. 

392;   Ex  parte  McLoud,  Id.  394. 
"Demand  against  estate." — State  ex  rel.  Tempel 

V.  Garesche  (Mo.  App.)  200  S.  W.  733. 
"Direct     evidence."— Garner     v.     New     Jersey 

Fidelity  &  Plate  Glass  Ins.  Co.  (Mo.  App.) 

200  S.  W.  448. 
"Dispossess."- Matthews  v.  Deason  (Tex.  Civ. 

App.)  200  S.  W.  855. 
"Donation."— Darnell  v.  Equity  Life  Ins.  Co.'s 

Receiver  (Ky.)  200  S.  W.  967. 
"Election    of    remedies." — Reynolds    v.    T'nion 

Station  Bank  of  St.  liouis  (Mo.  App.)  200  S. 

W.  711. 
"Equitable  lien."— Milam  v.  Milam  (Tenn.)  200 

S.  W.  826. 
"Exclusive    of    Interest    and    costs. "-r-Fannin 

County  Nat.  Bank  v.  Gross  (Tex.  Civ.  App.) 

200  S.  W.  187. 
"Final  judgment."— Hydraulic  Press  Brick  Co. 

V.  Lane  (Mo.  App.)  200  S.  W.  306. 
"Finish  its   road  and   put   it  in   operation." — 

Chicago.  B.  &  Q.  R.  Co.  v.  McCooey  (Mo.) 

200  S.  AV.  59. 
"F.  O.  B.  Houston."— Street  v.  Werthan  Bag  & 

Burlap  Co.  (Mo.  App.)  200  S.  W.  739. 
"Foreclose." — Matthews    v.    Deason    (Tex.    Civ. 

App.)  200  S.  W.  855. 
"Fornication."— Stubblefield  v.  State  (Tex.  Cr. 

App.)  200S.  W.  1090. 
"For  shipment"— W.  F.  Bogart  &  Co.  v.  Wade 

(Ark.)  200  S.  W.  148. 
-Freight  paid  to  Houston."— Street  v.  Werthan 

Bag  &  Burlap  Co.  (Mo.  App.)  200  S.  W.  739. 
"Frequent."— Koehlcr    v.    Dubose    (Tex.    Civ. 

App.)  200  S.  W.  238. 
"Frequented."— State  v.   Sebn  (Mo.  App.)  200 

S.  W.  300. 
"From  nnd  after."— Tull  v.  Ball  (Ark.)  200  8. 

W.  988. 
"Gambling  machine."— Welch  v.  Commonwealth 

(Ky.)  200  S.  W.  371. 
"Garage."- (Jrimes  v.  State  (Tex.  Cr.  App.)  200 

S   W   378 
"Goods.'"'— Morelock  v.  Hail  (Tenn.)  200  S.  W. 

519 
"Gross  negligence." — Wall  v.  Weiler  (Mo.  App.) 

200  S.  W.  731. 
"Holder    for    value." — Harrison    v.    Nicholson- 

Foley  Co.  (Ky.)  200  S.  W.  929. 
"Holder  in  due  course." — Long  v.  Mason  (Mo.) 

200  S.  W.  1062. 
"Hostile  holding."— Hall  v.  Hall  (Ky.)  200  S. 

W.  Oil. 
"House."— Bolin  v.   Tyrol  Inv.   Co.   (Mo.)  200 

S.   W.  1059;    Robinson  v.  State  (Tex.  Cr. 

App.)  200  S.  W.  162. 
"In  due  time."— Texas  Employers'  Ins.  Ass'n 

T.  Mummey  (Tex.  Civ.  App.)  200  S.  W.  251. 
"Innocent  purchaser."— Roberts  v.  Dreyer  (Te«." 

Civ.  App.)  200  S.  W.  1097. 
"Innuendo."- York  v.  Mims   (Ky.)   200  S.  W. 

918. 
".Journal." — Niven  v.  Road  Improvement  Dist. 

No.  14  of  Jefferson  County  (Ark.)  200  S 

W.  997. 
"Joy  riding." — Winston's  Adm'r  v.  City  of  Hen- 
derson (Ky.)  200  S.  W.  330, 


"Laches." — Preston  v.  Jeffers  (Ky.)  200  S.  W. 

(i54. 
"I^and   equitably  owned." — Main   v.   Cartwright 

(Tex.  Civ.  App.)  200  S.  W.  847. 
"Libel."- Koehler  v.   Dubose   (Tex.  Civ.  App.) 

200  S.  W.  238. 
"Livery    stable."— Grimes   v.    State    (Tex.   Cr. 

App.)  200  S.  W.  378. 
"Malice." — Howard     v.     Commonwealth     (Ky.) 

200  S.  W.  29. 
•'Malice    aforethought"— Howard   v.   Common- 
wealth (Ky.)  200  S.  W.  29. 
"Merchandise."— Morelock  v.  Hail  (Tenn.)  200 

S.  W.  519. 
"Misfeasance." — Gamble  v.  Vanderbilt  Univer- 
sity (Tenn.)  200  S.  W.  510. 
"Mistake  of  fact."— Walker  v.  Walker  (Tenn.) 

200  S.  W.  825. 
"Mistake  of  law."— Walker  v.  Walker  (Tenn.) 

200  S.  W.  825. 
"Mortgage."— Cramer  ▼.  Remmel  (Ark.)  200  S. 

W.  811. 
"New     estate." — Bramliam     v.     Lanier     Bros. 

(Tenn.)  L'OO  R.  W.  830. 
"Officer  de  facto."— Faucette  v.  Gerlach  (Ark.> 

200  S.  W.  279. 
"Open    account." — Peterson    v.    Graham-Brown 

Shoe  Co.  (Tex.  Ov.  App.)  200  S.  W.  899. 
"Or   their  heirs."— Brown    v.    Blackwell    (Ky.> 

200  S.  W.  13. 
"Pandering."- Wreon  v.  State  (Tex.  Cr.  App.) 

200  S.  W.  397. 
"Parties."— Williams  v.  Everett  (Mo.)  200  S. 

W.  1045. 
"Pa.ssenger."— Bales  v.  Louisville  &  N.  R.  Co. 

(Ky.)  200  S.  W.  471;   Thomas  v.  Bush  I  Mo. 

App.)  200  S.  W.  301. 
"Policy  of  insurance." — Grover  v.  .-Etna  Aoi- 

dent  &  Liability  Co.  (Mo.  App.)  200  S.  W. 

441. 
"Power    of'   attorney." — Iklullins    v.    Common- 
wealth (Ky.)  200  S.  W.  9. 
"Principal.''— Coleman  v.  State  (Tex.  Cr.  .\pp.) 

200  H.  W.  1087. 
"Private  residence."— Robinson  v.  State  (Tex. 

Cr.  App.)  200  S.  W.  162. 
"Public  use."— Carter  v.  Griffith  (Ky.)  200  S. 

W.  369. 
"Real  estate."— Gabbard  v.  Sheffield  (Ky.)  200 

«.  W.  940. 
"Record." — Brown    v.    Greenspun    (Tex.    Civ. 

App.)  200  S.  W.  174. 
"Relative."— Mcilenamy  v.  Kampelmann  (Mo.) 

200  S.  W.  1075. 
"Residence   of   corporation." — Bank   of   Maiden 

v.  Wayne  Heading  Co.  (Mo.  App.)  200  S.  W. 

693. 
"Resort"— State  v.  Seba  (Mo.  App.)  200  S.  W. 

300. 
"Rural   homestead."— Stuckey  v.  Horn  (Ark.) 

200  S.  W.  1025. 
"Scire  facias."— Carney  v.  Carney  (Tenn.)  200 

S.  W.  517. 
"Special  donation."— Darnell  v.  Equity  Life  Ins. 

Co.'s  Receiver  (Ky.)  200  S.  W.  967. 
"Spoliation."— Knox  v.  Home  (Tex.  Civ.  App.) 

200  S.  W.  259. 
"Statement  of  fact"— Missouri,  K.  &  T.  lly. 

Co.  of  Texas  v.  Haven  (Tex.  Civ.  App.)  2<iO 

S.  W.  1152. 
"Statement  of  transaction  which  gives  rise  ti> 

instrument." — R.    S.   Howard  Co.   v.   Int^r- 

nntional  Bank  of  St  Louis  (Mo.  App.)  2<MI 

8.  W.  91. 
"Sue."— Maud  v.  Terrell  (Tex.)  200  S.  W.  Z'^k 
"Term   of  office." — Carver  v.  Wheeler  County 

(Tex.  Civ.  App.)  200  S.  W.  .=537. 
"Titled  land."— Main  v.  Cartwright  (Tex.  Civ. 

App.)  200  S.  W.  847. 
"To  deed  land."— Flores  v.  Flores  (Tex.  Civ. 

App.)  200  8.  W.  1157. 
"Undue    influence."— Talbott  T.    Giltner   (Ky.) 

200  S.  W.  913. 
"Usury." — ^Matthews    v.    Georgia    State    S«v. 

Ass'n  (Ark.)  200  8.  W.  1.30. 
"Value."— Harrison     v.     Nicholson-Foley    Co. 

(Ky.)  200  SJ.  W.  929. 
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"Vested  remainder."— Craie'a  Adm'r  v.  Wil- 
liams (Ky.)  200  S.  W.  481. 

"Void  judgment."— Adams  Express  Co.  y. 
Bradley  (K.v.)  200  S.  W.  340. 

'•Wheelwright." — ^Weber  Implement  &  Automo- 
bile Co.  V.  Pearson  (Ark.)  200  S.  W.  273. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

€=»4(2)  (Tex.Civ.App.)  Where  one  performs 
valuable  services  for  another,  and  latter  express- 
es no  dissent  or  avails  himself  of  services,  prom- 
ise to  pay  reasonable  value  of  services  is  im- 
plied.—Yoakum  V.  Gossett,  200  S.  W.  582. 

Promise  will  not  be  inferred  where  there  are 
facts  wholly  inconsistent  with  contract  to  be 
implied,  or  where  express  promise  would  be 
contrary  to  law.— Id. 

Not  every  request  for,  or  acceptance  of  serv- 
ices on  part  of  another  will  imply  intent  to  pay 
therefor.— Id. 

<S=>22  (Mo.App.)  Contractor's  petition  for 
work  and  labor,  setting  forth  contract,  but  al- 
leging that  it  was  not  completed,  enumerating 
reasonable  value  of  services  rendered,  etc.,  held 


to  declare  on  quantum  meruit  and  not  on  con- 
tract, though  it  did  not  allege  that  the  work  was 
not  completed.— Joern  v.  Bang,  200  S.  W.  737. 
€=s>29(2)  (Mo.App.)  In  (quantum  meruit  action 
upon  defendant's  preventing  performance  of  con- 
tract, plaintiff's  recovery  is  not  limited  to  con- 
tract price,  but  measure  is  reifsonable  value  of 
services,  not  exceeding  amount  demanded. — 
Joern  v.  Bang,  200  S.  W.  737. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «=>356-416. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Execution;  Garnishment; 
Habeas  Corpus ;  Injunction ;  Mandamus ; 
Process ;  Replevin ;    Searches  and'  Seizures. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  <8=s>375,  379. 
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